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TN the eighteen years since publication of the original volume 27 CJ.S., 
JL there has been a tremendous growth and development of the law in the 
field of divorce. In that time our appellate courts have written over 55,000 
opinions which have resulted in many changes and new developments in the 
law dealing with this subject. 

All the excellent features of the original volume have been retained and 
numerous new sections of the CJ.S. title Divorce have been added, and others 
still further developed with new text and pertinent factual reading notes. 

Nowhere has the full faith and credit clause of the federal Constitution 
received more divergent constructions than on the subject of foreign divorce. 
To add clarity the Supreme Court of the United States has handed down a 
number of far-reaching decisions, particularly with respect to the doctrine of 
the matrimonial domicile. 

The complications which arise from foreign divorces, which may involve 
property rights, alimony, and custody of children, have given rise to the doc¬ 
trine that a divorce decree is divisible in nature, and may be given effect in¬ 
sofar as it operates on the maidtal res, but may still be denied recognition in 
its other aspects. As a result, over one hundred new sections have been added 
to the text, thus presenting a comprehensive treatment of foreign divorce. 

A time-saving Descriptive-Word Index for Divorce has been prepared, 
thumb-indexed for your convenience, and has been completely revised and 
expanded leading you directly to the precise point you seek. 
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Manning’s Election Cases (Eng.) 
Manning’s Exchequer Practice (Eng.) 
Manning, Granger & Scott (Eng.) 
Manitoba Law Journal 
Manning & Ryland (Eng.) 

Manning & Ryland’s Magistrates’ Cas¬ 
es (Eng.) 

Manning & Scott (Eng.) 

Manning’s IJnreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 
March (Eng.) 

Maritime Province Reports (Can.) 
Marsden’s Admiralty (Eng.) 

Marshall (Eng.) 

J. J. Marshall (Ky.) 

Martin Old Series (La.) 

Martin (N.C.) 

Martin New Series (La.) 

Martin & Yerger (Tenn.) 

Marvel (Del.) 

Mason (U.S.) 

Massachusetts 
Maule & Selwyn (Eng.) 

Maynard (Eng.) 

McAllister (U.S.) 

McCahon (Kan.) 

McClelland (Eng.) 

McCJlelland & Younge (Eng.) 

McCord (S.C.) 

McCrary (U.S.) 

McGloin (La.) 

McLean (U.S.) 

McMullan (S.C.) 

Maryland 

Maryland Chancery 
Maine 

Meeson & Roscoe (Eng.) 

Meeson & Welsby (Eng.) 

Megone (Eng.) 

Meigs (Tenn.) 

Menzies C^e of Good Hope 
Merivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Manning & Granger (Eng.) 

Murijhy & Hurlstone (Eng.) 
Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 

Miles (Pa.) ^ ^ ^ 

Mill’s Constitutional (S.C.) 

Miller’s Decisions (U.S.) 

Mills (N.Y.) 

Milward (Ir.) 

Minnesota 

Minor (Ala.) ^ 

Miscellaneous Reports (N.Y.) 
]Sfiscellaneous Reports, Second Series 

Mississippi 
Mississippi Decisions 
Mississippi State Cases 
Moody & Malkin (Eng.) 

Missouri 

Missouri Appeals 
Moak (Eng.) 

Missouri Appeals Reporter 
Modern (Eng.) 

Modem American Law 


Mod.Cas.L.&Eq. 

MoUoy 

Mon. 

Monroe L.R. 
Mont. 

Mont. 

Mont.Bank.Rep. 

Mont.L.R. 

Mont.&A. 

Mont.&B. 

Mont.&C. 

MontD.&DeG. 

Montg. 

Mont.&M. 

Montr.Cond.Rep. 

Montr.Lcg.N. 

Montr.Q.B. 

Montr.Super. 

Moody C.C. 

Moore C.P. 

Moore Indian App, 
Moore K.B. 

Moore P.C. 

Moore P.C.N.S. 

Moore&S. 

Moore&W. 

Mor.Min.Rep. 

Morr. 

Morr.Bankr.Cas. 

Morr.St.Cas. 

Mosely 

M.&P. 

M.&R. 

M.&Rob. 

M.&S. 

Mnn. 

Mnn.Corp.Cas. 

Mnnf. 

Murph. 

Murr. 

M.&W. 

Myl.&C. 

Myl.&K. 

Myr.Prob. 


Nat.Bankr.Reg. 

Nat.Corp.Rep. 

Nat.L.Rep. 

N.B. 

N.Benl. 

N.B.Eq. 

N.C. 

N.Chipm. 

N.C.Conf. 

N.C.T.Rep. 

N.D. 

N.E. 

N.E.2d 

Neb. 

Neb.Unoff. 

Nels. 

Nels.Abr. 

Nev. 

Newb.Adm. 

Newfoundl. 

Newf.Sel.Cas. 

NewRep. 

NewSess.Cas, 

New Zeal.L. 

N.H. 

N.J. 

N.J.Eq. 

N.J.Law 

N.J.L.J. 

N.J.Misc. 

N,J.Super. 

N.M. 

N.&M. 


Modern Cases at Law and Equity 
(Eng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Monroe Law Reports (Pa.) 

Montana 
Montagu (Eng.) 

Montagu’s English Bankruptcy Re¬ 
ports 

Montreal Law Reports (Can.) 
Montagu & Ayrton (Eng.) 

Montagu & Bligh (Eng.) 

Montagu & Chitty (Eng.) 

Montagu, Deacon & De Gex (Eng.) 
Montgomery County Law Reporter 
(Pa.) 

Montagu & McArthur (Eng.) 
Montreal Condensed Reports 
Montreal Legal News 
Montreal Law Reports Queen’s Bench 
Montreal Law Reports Superior Court 
Moody’s Crown Cases (Eng.) 

Moore’s Common Pleas (Eng.) 
Moore’s Indian Appeals (Eng.) 
Moore’s King’s Bench (Eng.) 
Moore’s Privy Council Old Series 
(Eng.) 

Moore’s Privy Council New Series 
(Eng.) 

Moore & Scott (Eng.) 

Moore & Walker (Tex.) 

Morrison’s Mining Reports 
Morris (Iowa) 

Morrell’s Br.nl:ru'^^''y Cases (Eng.) 
Morris’ .'■i- (':!'«•' (hliss.) 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning & Ryland (Eng.) 

Moody & Robinson (Eng.) 

Maule & Selwyn (Eng.) 

Municipal Law Reporter (Pa.) 
Municipal Corporation Cases 
Munford (Va.) 

Murphey (N.C.) 

Murray (Sc.) 

Meeson & Welsby (Eng.) 

Mylne & Craig (Eng.) 

Mylne & Keen (Eng.) 

Myrick’s Probate (Cal.) 


National Bankruptcy Register (U.S.) 
National Corporation Reporter 
National Law Reporter 
New Brunswick 
New Benloe (Eng.) 

New Brunswick Equity 
North Carolina 
N. Chipman (Vt.) 

North Carolina Conference 

North Carolina Term Reports 

North Dakota 

North Eastern Reporter 

North Eastern Reporter Second Series 

Nebraska 

Nebraska Unofficial 
Nelson (Eng.) 

Nelson’s Abridgment of the Common 
Law 
Nevada 

Newberry’s Admiralty (U.S.) 
Newfoundland 
Newfoundland Select Cases 
New Reports in all Courts (Eng.) 
New Session Cases (Eng.) 

New Zealand Law 

New Hampshire 

New Jersey Reports 

New Jersey Equity 

New Jersey Law 

New Jersey Law Journal 

New Jersey Miscellaneous 

New Jersey Superior Court Reports 

New Mexico 

Nevile & Manning (Eng.) 
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N.&!Macn, 

Xolan 

Xorth. 

Xorth. 

Xorthumb.Oo.Leff. 

N. 


XeTille & Macnamara (Eng.) 

Xolan (Eng.) 

Xortliington (Eng.) 

Kortliampton County Beporter (Pa.) 


N. Northumberland County Legal News 

, (Ea.) 

Northumb.L.J. Northumberland Legal Journal (Pa.) 

Notes of Cas. Notes of Cases (Eng.) 

Nott & MeC. Nott & McCord (S.C.) 

Noy Noy (Eng.) 

N.&P. Nevile & Perry (Eng.) 

N.S. Nova Scotia 

N.S.Dec. Nova Scotia Decisions 

N.S.Wales New South Wales 

N.S.Wales L. New South Wales Law 

N.S.Wales L.Il.Eq. New South Wales Law Reports Eq- 
uity 

N.W. North Western Reporter 

N.W.2d North Western Reporter Second Se¬ 

ries 

N.Y, New York 

N.Y.2d New York Second Series 

N.Y.Ann.Oas. New York Annotated Oases 

N.Y.City Ct. New York City Court 

N.Y.City CtSuppl. New York City Court Supplement 

N.Y.Civ.Proc. New York Civil Procedure 

N.Y.(!!iv,Pr.Rep. New York Civil Procedure Reports 


N.W. 

N.W.2d 

N.Y. 

N.Y.2d 
N.Y.Ann.Oas. 
N.Y.City Ct. 


N.Y.Civ.Pr.Rep. 
N.Y.Code Reports 
N.S. 

N.Y.Or. 

N.Y.Leg.Obs. 

N.Y.L.Rec. 


New York Code Reports, New Series 
New York Criminal 
New York Legal Observer 
New York Law Record 


N.YJVIonth.L.Bul, New York Monthly Law Bulletin 


N.y.s. 
N.Y.S.2d 
N.Y.St. 
N.Y.Sn'n®’* 
\.).\\ .. 


O.Ben. 

O.Bridgm. 

Ofie.Gaz. 

Ohio 

Ohio App. 

Ohio Cir.Ct. 

Ohio Oir.Ct.N.S. 
Ohio Cir.Dec. 

Ohio Dec. Reprint 
Ohio P.Dee. 

Ohio L. J. 
OhioN.P. 
OhioN,P.N.S, 
Ohio O. 

Ohio 0.2d 
Ohio Prob. 
OhioS.&O.P. 

Ohio St. 

Ohio Supp. 

Okl. 

OkhCr. 

Olcott 

01iv.B.&L. 

0’M.&H. 

Ont. 

Ont.A. 

Ont.El.Cas. 

Ont.L. 

Ont.L.J, 

Ont.L.J.N.S. 

OntPr. 

Ont.W.N. 

Ont.W.R. 

Op.Atty.-Gen. 

Op.Sol.Dept. 

Labor 


New York Supplement 

New York Second Series 

New York > i: ■! .r . •• 

New York r- ri ■ • • '• •\"i 
New York \V. ■ 'J I . -. 


Or. 

Orleans App. 
Overt. 

Owen 


Old Benloe (Eng.) 

Orlando Bridgman (Eng.) 

Official Gazette 
Ohio 

Ohio Court of Appeals 
Ohio Circuit Court 
Ohio Circuit Court New Series 
Ohio Circuit Decisions 
t Ohio Decisions (Reprint) 

Ohio Federal Decisions 
Ohio Law Journal 
Ohio Nisi Prius 
Ohio Nisi Prius New Series 
Ohio Opinions 

Ohio Opinions, Second Series 
Ohio Probate 

Ohw Superior & Common Pleas De- 
asions 
Ohio State 
Ohio Supplement 
Oklahoma 
Oklahoma Criminal 
Olcott (U.S.) 

^ Ijetroj (Eng.) 

O Malley & Hardcastle (Ir ) ® ' 
Ontario ^ 

Ontario Appeals 
Ontario Election Cases 
Ontario Law 
Ontario Law Journal 

Ontario Weekly Notes 

Ontario Weekly Reporter 

Opinions of Attorneys-General (U.S.) 

Opinions of the Solicitor for the De- 
^rtment^ of Labor Dealing 
Workmens Compensation 
Oregon 

Orleans Appeals (La.) 

Overton (Tenn.) 

Owen (Eng.) 


P. 

P.2d. 

P. 

Pa.Cas. 

Pa.Co. 

Pa.Corp. 

Pa.C.Pl. 

Pa.Dist. 

Pa.D.&0. 

Pa.D.&C.2d 

Paige 

Paine 

Pa.L.J. 

Pa.L.Rec. 

Pa.L.J.R. 

Palm. 

Pa.Rec. 

Park. 

Park.Cr. 
Park.Bxch. 
Park.Ins. 
Pars.Eq.Oas. 
Pa.Super. 
Paton App. Cas. 
Patrick BLCas. 
Patt.&H. 

P.D. 

P.&D. 

Peake N.P. 
Pearce C.C. 
Pearson 
Peck 

Peck.El.Cas. 

Pennew. 

Pennyp. 

Penr.&W. 

Perry & Kn. 
Pet. 

Pet.Adm. 

Pet.C.C. 

Phil. 

Phil. 

Phila. 

Philippine 

Phillim. 

Pick. 

Pig.&R. 

Pig.Rec. 

Pinn. 

Pittsb. 

P.&K. 

P.L.J. 

P.L.J.N.S. 

Plowd. 

Pollexf. 

Poph. 

Port. 

Posey 
Puerto Rico 
Puerto Rico Fed. 
Pow.Surr. 
P.R.&D.El.Cas. 

Prec.Ch. 

Pr.Edw.Isl. 

Price 

Price Pr.Cas. 

Prid.&C. 

Prob.ri917] 

Prob.Rep. 

Pr.Rep. 

P.Wms. 

P.U.R. 

Pyke 


Pacific Reporter 
Pacific Reporter Second Series 
Law Reports [1891J Ih-obate (Eng.) 
Pennsylvaiiia State 
Pennsylvania Supreme (,V)urt ('"uses 
(Sadler) 

Pennsylvania County Court 
Pennsylvania Corporation Reporter 
Common Pleas (Pa.) 

Pennsylvania District 
Pennsylvania District and County 
Pennsylvania District and County 
Second Scries 
Paige’s Chancery (N.Y.) 

Paine (U.S.) 

Pennsylvania Law Journal 
Pennsylvania Law Record 
Clark’s Pennsylvania Law Journal 
Reports 
Palmer (Eng.) 

Pennsylvania Record 
Parker (Eng.) 

Parker’s Criminal (N.Y.) 

Parker’s Exchequer (Eng.) 

Parker’s I" nr*,- fPng.) 

Parsons’ I'-::'-.. (Pa.) 

Pennsylvania Snixn-ior Court 
Paton s Ai)peal Cases (8(;.) 

Patrick’s Election Cases (Can.) 
Patton & Heath (Va.) 

Law Reports Probate Division (Eng.V 
Perry & Davison (Eng.) 

Peake’s Nisi I’rius (Eng.) 

Pearce’s Reports in Dearsly’s (Eng.)l 
I^earson (Pa.) 

Peck (Tenn.)I 

Peckwell’s Election Cases (Eng.) 
Penncwill (Del.) ^ ^ ^ 

Pennypacker (I’a.) 

Penrose Watts (Pa.) 

Perry & Knapp Election Cases (Eng.) 
Peters (U.S.) ^ 

Peters’ Admiraltv (U.S.) 

geters’ Uiv„i,; Ooiirt (U.S.) 

Phillips (Eng.) 

Phillip (N.O.) 

P; r .!. ’^1tPa.) 

J’I'i i*i*»r ■ 

Phillimoro Ecclosiasti(»al (Eng.) 
Pickering (Mass.) 

Pigott & Rodwedl (Eng.) 

Pigott’s Recoveries (Eng.) 

Pinney (Wis.) 

Pittsburgh U’a.) 

PeiTy & Knapp (Eng.) 

Pittsburgh Legal Journal (Pa.) 

Legal Journal New fc^erie.s 

Plowd’en (Eng.) 

Pollexfen (Eng.) 

Popliam (Eng.) 

Porter (Ala.) 

Posey’s Unreported Cases (Tex.) 
Puerto Rico 
Puerto Rico Federal 
Powers’ Surrogate (N.Y.) 

S. ®""'” 

Price (Eng.) 

Price’s Pnictice Cas<‘s (Eng) 

Pridoaux <& Coh* (Eng.) 

Law Reiiorts, Probate Division (Eng) 
Probate Reports (Eng.) ^ 

Practice Reports (Eug.), 

P^^Slie-Williams (Eng.) 

Utilities Reports 
I’ykc (Can.) 


'^ScriM)^ ^ New 



TABLE OF ABBREVIATIONS 


[1S911Q.B. 

Q.B.D. 

QuecnsLJ.P. 

Queensl.L. 

Queensl.L.J. 

Que.L. 

Que.Pr. 

Que.Q.B. 

Que.Rev.Jud. 

Que.Super. 

Quincy 


Rand. 

Bap. Jud. Q.C.S. 

Rawle 

R.C.L. 

R.&Can.Cas. 

R.&Can.Tr.Cas. 

Redf. 

Redf.&B. 

Redf.R.Cas. 

Redf.Surr. 

Reeve Eng.L. 

Reports 

Reprint 

Rep.t.Pinch 

Rep.t.Hard. 

Rep.t.Holt 

Bes.&Eq.Judgm. 

Rev.Crit. 

Rev.de Jur. 
Rev.de Legis, 
Rev.Leg. 
Rev.Leg.N.S. 
Rev.Rep. 

R.I. 

Rice 

Rich. 

Bich.O.P. 


Ridg.Ap. 

Ridg.L.&S. 

Ridg.P.C. 

Ridg.t.Hardw. 

Riley 

R.&M. 

R.M.Charlt. 

Rob. 

Rob. 

Robb Pat.Cas. 

Robert.App.Cas. 

Rob.Eccl. 

Robin.App.Cas. 

Rob.Wm.Adni. 

Rolle 

Rolle Abr. 

Rolls Ct.Rep. 
Rom.Cas. 

Root 

Rose 

Ross Lead.Cas. 
R.&R. 

Russ. 

Russ.&C.Eq.Cas. 

Russ.Eq.Cas. 

Russ.&Geld. 

Russ.&M. 

Ry.&M. 


Law Reports [1891] Queen’s Bench 
^ (Eng.) 

Law Reports Queen’s Bench Division 
(Eng.) 

Queensland Justice of the Peace 
Queensland Law 
Queensland Law Journal 
Quebec Law 
Quebec Practice 

Quebec Official Reports Queen’s 
Bench 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.) 


Superior 


Randolph (Va.) 

Rapport’s Judiciaries de Quebec Cour 
Superieure 
Rawle (Pa.) 

Ruling Case Law 
Railway & Canal Cases (Eng.) 
Railway & Canal Traffic Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Redfield & Bigelow’s Leading Cases 

Redfiefd’s Railway Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Reeve’s English Law 
Reports (Eng.) 

English Reprint 
Cases temp. Finch (Eng.) 

Lee’s Reports tempore Biardwicke 
(Eng.) 

Reports tempore Holt (English Cases 
of Settlement) 

Reserved & Equity Judgments (N.S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Eng.) 

Rhode Island 
Rice (S.C.) 

Richardson (S.C.) 

Richardson’s Practice Common Pleas 
(Eng.)' 

Ridgeway’s Reports tempore Hard- 
wicke (Eng.) 

Ridgeway’s Appeal Qr.) 

Ridgeway, Lapp & Schoale (Ir.) 
Ridgeway’s Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Eng.) 
Riley (S.C.) 

Ryan & Moody (Eng.) 

R. M. Charlton (Ga.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (U.S.) 
Robertson’s Appeal Cases (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 
William Robinson’s Admiralty (Eng.) 
Rolle (Eng.) 

Rolle’s Abridgment (Eng.) 

Rolls’ Court Reports 
Romilly’s Notes of Oases (Eng.) 

Root (Conn.) 

Rose (Eng.). 

Ross’ Leading Cases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) ^ 

Russell’s & Ohesley’s Equity Oases 
(N.S.) 

Russell’s Equity Oases (N.S.) _ 
Russell & Geldert, Nova Scotia 
Russell & Mylne (Eng.) 

Ryan & Moody (Eng.) 


Salkeld (Eng.) 

Sandford’s Superior Court (N.Y.) 


Sandf.Ch. Sandford’s Chancery (N.Y.) 

Sask.L. Saskatchewan Law 

Saund. Saunders (Eng.) 

Saund.&C. Saunders & Cole (Eng.) 

Sau.&Sc. Sausse & Scully (Ir.) 

S.Austr.L. South Australia Law 

Sav. Savile (Eng.) 

Sawy. Sawyer (U.S.) 

Saxt. Saxton (N.J.) 

Say. Sayer (Eng.) 

S.C. South Carolina 

[^1907] S.C. Court of Session Cases (Sc.) 

Scam. Scammon (Ill.) 

S.C.Eq. South Carolina Equity 

Sch.&Lef. Schoales & Lefroy (Ir.) 

Sch.Leg.Rec. Schuylkill Legal Record (Pa.) 

Seh.Reg. Schuylkill Register (Pa.) 

[1907] S.C. (J.) Court of Justiciary Cases (Sc.) 

Sc.Jur. Scottish Jurist 

S.C.L. South Carolina Law 

Sc.L.Rep. Scottish Law Reporter 

ScotL.T. Scot Law Times 

Scott Scott (Eng.) 

Scott N.R. Scott’s New Reports (Eng.) 

Scr.L.T. Scranton Law Times (Pa.) 

Sc.Sess.Cas. Scotch Court of Session Cases 

S.Ct. Supreme Court Reporter (U.S.) 

S.D. South Dakota 

S.E. South Eastern Reporter 

S.E.2d South Eastern Reporter Second Series 

Searle Sm. Searle & Smith (Eng.) 

Sel.Cas.Ch. Select Cases in Chancery (Eng.) 

Seld. Selden’s Notes (N.Y.) 

Selden Selden (N.Y.) 

Selw. Selwyn’s Nisi Prius (Eng.) 

Serg.&R. Sergeant & Rawle (Pa.) 

Sess.Cas. Court of Session Cases (Eng.) 

Shan. Shannon (Tenn.) 

Shaw Shaw (Sc.) 

Shaw & D. Shaw & Dunlop (Sc.) 

Shaw Dec. Shaw’s Digest of Decisions (Sc.) 

Shaw.Dunl.&B. Shaw, Dunlop & Bell (Sc.)- 

Shaw&M. Shaw & MacLean (Sc.) 

Sheld. Sheldon (N.Y.) 

Shep.Abr. Sheppard’s Abridgment 

Sheph.Sel.Cas. Shepherd's Select Cases (Ala.) 

Show. Shower (Eng.) ^ v 

Show.P.C. Shower’s Parliament Cases (Eng.) 

Sid. Siderfin (Eng.) 

Silv.A. Silvernairs Appeals (N.^) 

Silv.Sup. Silvernail’s Supreme (N.Y.) 

Sim. Simons (Eng.) ^ 

Sim.N.S. Simons New Series (Eng.) 

Sim.&St. Simons & Stuart (Eng.) 

Skin. Skinner (Eng.) 

Smale&G. Smale & Giffard (Eng.) 

Smith Smith (Ind.) 

Smith Smith (N.H.) 

Smith&B. Smith & Batty (Ir.) 

Smith K.B. Smith’s King’s Bench (Eng.) 

Smith Lead.Cas. Smith’s Leading Cases (Eng.) 

Smith Reg. Smith’s Registration (Eng.) 

Sm.&M. Smedes & Marshall (Miss.) ^ 

Sm.&M.Ch. Smedes & Marshall Chancery (Miss.) 

Smythe Smythe (Ir.) 

Sneed Sneed (Tenn.) 

So. Southern Reporter . 

So.2d Southern Reporter Second Senes 

Sol.J. Solicitor’s Journal (Eng.) 

Som. Somerset Legal Journal (Pa.) 

Sp. Speers (S.C.) 

Spinks Spinks Admiralty (Eng.) 

Spinks Spinks’ Ecclesiastical and Admiralty 

(Eng.) 

Spinks, P.O. Spinks’ Prize Cases (Eng.) 

Spottisw. Spottiswoode (Sc.) 

Spottisw.Eq. Spottiswoode’s Equity (Sc.) 

Sprague Sprague (U.S.) 

Stair Stair (Sc.) , 

Stark. Starkie Nisi Pnus (Eng.) 

Stat. at L. United States Statutes at Large 

Stew. Stewart (Ala.) 

Stew. Stewart’s Reports (N.S.) 

Stew.&P. Stewart & Porter (Ala.) . 

Stockt.Vice-Adm. Stockton’s Vice-Admiralty (N.B.> 
Story Story (U.S.) 

Str. Strange (Eng.)i 
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■Strob. 

Stuart Vice-Adm. 
StuAL&P. 

Style 

Sumn. 

Susq.Leg.Cbron. 

S.W. 

SAY.2d 


Swab. 

Swab.&Tr. 

Swan 

Swanst. 


Taml. 

Taney 

Tapp. 

Taunt. 

Taylor 

T.B.Mon. 

Tenii. 

Tenn.App. 

Tenn.Cas. 

Tenn.Ch. 

Tpnn.Ph.A. 

Tenn.Piv.A. 

Terr.L. 

Tex. 

Tex.App, 

Tex.A.t'iv.Cas. 

Tex.Oiv.App. 

Tex.Cr. 

Tex.Suppl. 

Tex.Unrep.Cas. 

Tliacli.Cr. 

Thomps.&C. 

Tliomps.Cas. 

Tinw, 

T. Jones 
T.L.R. 

T.1M,R. 

T.&M. 

Toth. 

T.R. 

Transcr.A. 

T.Raym. 

Tread.Const. 

Treas.Dec. 

Tr.&H.Pr. 

Trint.T. 

’’i' ick S.'I.I ';is. 

Tuck.Snrr. 

T.U.P.Charlt. 

Turn.&R. 

Tyler 

Tjtw. 

Tyrw.&G. 


U.C. 

U.O.Ch. 

TJ.C.Cham. 

U.C.C.P. 

TT.C.E.&A. 

U.C.K.B. 

U.C.Q.B. 

U.C.Q.B.O.S. 

u.s. 

U.S.App.D.C. 

U;|;AmtionEep. 

Utah 
Utah 2d 


Strobhart (S.C.) 

m. Stuart's Vice-Admiralty (L.C.) 

Stuart, Milne & Peddie (Sc.) 

Style (Eng.) 

Sumner (U.S.) 

Susquehanna Legal Chronicle (Pa.) 
South Western Reporter 
South Western Reporter Second 
Series 

Swabey’s Admiralty (Eng.) 

Swabey & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.) 

T 

Tamlyn (Eng.) 

Taney (U.S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (N.C.) 

T. B. Monroe (Ky.) 

Tennessee 
Tennessee Appeals 
Unreported Tennessee Cases 
Tennessee Chancery 
Tennessee Chancery Appeals 
Tennessee Cml Appeals 
Territories Law (Northwest Ter¬ 
ritories) 

Texas 

Texas Court of Appeals 

MTiite & Wilson’s Civil Cases (Tex.) 

Texas Cm! Appeals 

Texas Criminal 

Texas Supph-menr 

Posey’s Unr^eported Cases (Tex.) 

Thachers Criminal Cases (Mass.) 

Thompson & Cook (N.Y ) 

Oases (Tenn.) 

I 'i\ i! i^<i. I 
Thomas Jones (Eng.) 

Times Law Reports (Eng.) 

Trade Mark Reports 
Temple & Mew (Eng.) 

Tothill (Eng.) 

Reports (Dumford & East) 
(Jiing.) 

Transoript Appeals (N.Y.) 

II liaymond (Eng.) 

Treadway Constitutional (S.C.) 
Treasury Decisions (U.S.) 

Troubat & Haly’s Practice (Pa.) 
Trinity Term (Eng.) ^ ^ 

Trueman’s Equity Cases (N.B.) 

Tucker s Select Cases (Newfoundland) 

T.„., . (B^., 

Tyrwhitt (Eng.) 

Tyrwhitt & Granger (Eng.) 

u 

Upper Canada 
Upper Canada Chancery 
Upper Canada Chamber 
Upper Canada Common Pleas 

Canada Error and Appeal 

rrSSf^ King’s Bench Reports 

Upper Canada Queen’s Bench 

Bench Old 

United States 

& Rfpwte Rotated 

Utah Reports Second Series 


Vaugh. 

Vaux 

Vent. 

Vern. 

Vern.Ch. 

Vern.&S. 

Ves. 

Vcs.& B. 

Ves. Jr. 
Ves.Jr.Suppl. 
Vcs.Suppl. 
Viet. 

Vict.L. 

Vict.L.T. 

Vict.Rep. 

Vict.St.Tr. 

Vin.Abr. 

Virgin Islands 

Vt. 


Walk. 

Walk. 

Wall. 

Wall.C.C. 

AValhJr. 

WalLSr. 

Wallis 

Ware 

Wash. 

Wash.2d 

Wasli. 

Wash.St. 

Wash.C.C. 

Wash.Co. 

Wash.T. 

Watts 
Watts <feS. 

W.B1. 

W.O.C. 

Webb, A’B.&W.I. 
P.&M. 


Va. 

Va.Cas. 

ya.Ch.Dec. 

Va.Dec. 

V^ Ness Prize 
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VOLUME TWENTY-SEVEN A 


DIVORCE 

This Title includes dissolution of the relation of marriage, total or partial, by legislative or judicial 
action, and judicial separation of husband and wife; nature and scope of the remedy in general; grounds 
o actions for divorce or separation and defenses thereto; jurisdiction to grant divorces or separations, and 
proceedings therefor; incidental relief as to alimony, disposition of property, custody and support of chil¬ 
dren, etc.; judgments or decrees and operation and effect thereof; review of proceedings; costs in ac¬ 
tions for divorce or separation; and status, rights, and liabilities of divorced persons. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-TTord Index 


Analysis 

I. ORIGIN, NATURE, AND RIGHT TO REMEDY IN GENERAL, §§ 1-12 

II. GROUNDS, §§ 13-53 

A. Legislative Conteol, §§ 13-16 

B. Antenuptial Grounds, §§ 17-20 

C. Postnuptial Grounds, §§ 21-53 

III. DEFENSES, §§ 54-67 

IV. JURISDICTION, PROCEEDINGS, AND RELIEF, §§ 68-201 

A. Jurisdiction, Venue, and Limitations, §§ 68-88 

B. Parties, Process, and Incidental Proceedings, §§ 89-103 

C. Pleading, §§ 104-122 

D. Evidence, §§ 123(1)-145 

E. Dismissal, Trial or Hearing, and New Trial, §§ 146-158 

F. Judgment or Decree, §§ 159-185 

G. Appeal, §§ 186-195(4) 

H. Costs and Fees, §§ 196-201 

V. ALIMONY AND ALLOWANCES, §§ 202-230 

A. In General, §§ 202-204 

B. Temporary Alimony, §§ 205-215 

C. Counsel Fees and Expenses, §§ 216-227 

D. Permanent Alimony, §§ 22&-240 
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See also descriptive word index for Title ‘‘Divorce’’ in Volume 27B 
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V. ALIMONY AND ALLOWANCES—Contimied 

E. Proceedings to Procure Allowance in General, §§ 241-249 

F. Decree or Order of Allowance, §§ 250(l)-252 

G. Enforcement of Order or Decree, §§ 253-276 

H. Proceedings for Modification or Vacation of Decree, §§ 277-282 

I. Appeal and Costs, §§ 283-290 

VI. DISPOSITION OF PROPERTY, §§ 291(l)-302 
VIL CUSTODY AND SUPPORT OF CHILDREN, §§ 303-325 

VIIL FOREION DIVORCE, §§ 326-431 

A. Recognition of Foreign Divorces, §§ 326-353 

1. In General, §§ 326-334 

2. Jurisdiction of Foreign Court, §§ 335-353 

B. Collateral Attack; Estoppel or Laches, §§ 354-366 

1. In General, §§ 354-355 

2. Want of Jurisdiction, §§ 356-358 

3. Fraud, §§ 359-363 

4. Estoppel; Laches, §§ 364-366 

C. Construction, Operation, and Effect, §§ 367-372 

D. Alimony and Counsel Fees, §§ 373-381 

E. Disposition of Property ; Agreements and Property Settlements 

§§ 382-390 

F. Custody and Support of Children, §§ 391-404 

G. Proceedings Subsequent to Foreign Decree, §§ 405-431 


Siib-Analysis 


I. ORIGIN, NATURE, AND RIGHT TO REMEDY IN GENERAL—p 521 

§ 1. Definition—p 15 

2. What law governs—17 

3. Origin and existence—^p 17 

4. Kinds—p 18 

5. -Legislative divorces—p 18 

0. -Judicial divorces—^p 20 

7. Nature, form, and scope of remedy—p 20 

-As subject to control of state—p 24 

9. Modes and forms of procedure in general-p 36 

10. Joinder of causes and proceedings—p 38 

11. Cross action or counterclaim for afifirmativc relief-p 39 

12. Persons entitled to sue—^p 42 


EE. GROUNDS—43 

A. Legislative Control— p 43 

§ 13. Power to prescribe grounds—p 43 
14. Exclusiveness of statutory grotinds—p 43 

-Discretion of court—p 44 

__ 16. Operation of statute— p 46 


See also descriptive word index for Title “Divorce” in Volume 27B 
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H. GROUNDS—Contimied 

B. Antenuptial Grounds— p 46 

§ 17. In general—46 

18. Fraud and duress—47 

19. Impotency and physical incapacity—^p SO 

20. Mental incapacity—p 51 

C. Postnuptial Grounds— p 51 

§ 21. Adultery—^p 51 

22. Bigamy—^p 52 

23. Conviction of crime—^p 53 

24. Cruelty—p 54 

25. -What constitutes generally—p 56 

26. -Acts of violence—^p 71 

27. - Conduct exciting fear of harm—p 73 

28 (1). - Conduct causing mental suffering—^p 75 

28 (2).-False charges—^p 83 

28 (3).-Adultery and improper association with persons of opposite sex— 

p89 

28 (4).-Unnatural or abnormal acts—^p 91 

28 (5).-Offensive language—^p 91 

29. - Conduct imposing hardship or privation—^p 93 

30. -Conduct directly injuring health—p 95 

31. -Habitual intemperance^—^p 96 

32. -Refusal to cohabit and desertion—p 96 

33. -Acts, declarations, or conduct conjunctively constituting cruelty—^p 98 

34. Desertion—p 99 

35. -What constitutes in general—^p 99 

36 (1). - Separation in general—p 102 

36 (2).-Selection of matrimonial domicile—p 104 

36 (3).-Constructive desertion—p 107 

37. - Period of desertion—^p 114 

38 (1). - Consent of complainant—^p 118 

38 (2). - Offer of reconciliation—^p 124 

39. -Intention, willfulness, and malice—^p 132 

40. Gross neglect of duty—^p 134 

41. Inability to live together; incompatibility—^p 136 

42. Mutual or voluntary separation—^p 137 

43. Nonsupport of wife—^p 144 

44 (1). Personal indignities—^p 148 

44 (2). - What constitute indignities—^p 148 

44 ( 3 ),-False charges—p 155 

44 ( 4 ).-Drunkenness and use of drugs—^p 156 

44 (5).-Lewd conduct; loathsome disease—^p 157 

44 ( 5 ),-Sexual excess; refusal of marital relations or to bear children 

—p 158 

44 (7).-Separation, desertion, neglect, and nonsupport—p 158 

44 (8).-Other matters—^p 159 

45. Personal infirmities arising after marriage—^p 162 

46. - Physical incapacity—^p 162 

47. - Contagious, loathsome, or incurable disease—^p 162 


See also descriptive word index for Title “Divorce” in Volume 27B 
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n. GROUNDS—Contimied 

C Postnuptial Grounds—C ontinued 

§ 48. -Habitual drunkenness—p 163 

49. -Insanity or other mental incompetcncy—p 165 

50. Public defamation—p 167 

51. Renunciation of conjugal relations—p 167 

52. Violent and ungovernable temper—p 167 

53. Other grounds—^p 168 

m. DEFENSES—p 170 

§ 54. Invalidity of marriage—p 170 
55. Want of capacity to commit offense—p 172 
56 (1). Provocation, justification, and excuse—p 175 

56 (2). -Adultery and bigamy—p 175 

56 (3). - Cruelty and indignities—p 177 

56 (4). - Desertion—^p 180 

56 (5). -Mutual or voluntary separation—p 190 

56 (6). -Nonsupport—p 191 

57. Agreement for separation—^p 191 

58. Antenuptial knowledge of cause—p 193 

59. Condonation—p 193 

60. -What constitutes in general—p 201 

61. -Cohabitation as condonation—p 204 

62. -Revival of offense—p 212 

63. Reformation of defendant—^p 218 

64. Connivance—p 218 

65. Collusion—^p 220 

66. Want of good faith of plaintiff; estoppel—p 224 

67. Recrimination—p 225 

IV. JURISDICTION, PROCEEDINGS, AND RELIEF—p 23G 

A. Jurisdiction, Venue, and Limitations—^ p 236 

§ 68. Jurisdiction in general—^p 236 

69. -At common law—^p 237 

70. -By statute—^p 241 

71. Domicile or residence of parties—p 244 

72. -Of plaintiff in general—p 250 

73. -Of defendant in general—^p 250 

74. -At time of suit or offense—p 253 

75. -Period of residence—p 257 

76. -Facts constituting—^p 263 

77. -Separate domicile—^p 276 

78. -Jurisdiction of person of nonresident—p 280 

79. Place of marriage or cohabitation—p 281 

80. Place of commission of offense—p 282 

81. Jurisdiction by consent or waiver—p 283 

82. Jurisdiction by adding third parties—p 284 

83. Venue—^p 284 

84. -Change of venue—^p 300 

85. Time to sue—p 305 

_ 86. - Prematurity of suit—p 305 
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IV, JURISDICTION, PROOEEDINCS, AND RELTEP—Continued 

A. JUEisDicTioN, Venue, and Limitations—C ontinued 

§ 87. -Laches—307 

S8. - Statutes of limitations —p 310 

B. Parties, Process, and Incidental Proceedings—311 

§ 89. Parties plaintiff—p 311 

90. Parties defendant—^p 314 

91. Intervention—^p 318 

92. -Defense on behalf of state or public—^p 320 

93. Process and appearance—p 321 

94. -Personal service or substituted service—^p 330 

95. - Service by publication—^p 335 

96. -Return and proof of service—^p 342 

97. -Amendment or issue of new process—^p 343 

98. -Waiver of process—^p 344 

99. Pendency of other action—^p 346 

100. Abatement on death of party—^p 348 

101. Arrestor ne exeat—^p 350 

102. Discovery and physical examination—^p 354 

103. Injunction and other provisional relief—^p 358 

C. Pleading— p 363 

§ 104. In general—p 363 

105. Bill, libel, complaint, or petition—^p 364 

106. - Election as to ground of divorce—p 366 

1Q7. -Allegation of jurisdictional facts—p 367 

108. - Allegation of grounds for divorce—^p 369 

109. - Negativing defenses—^p 379 

110. - Prayer for relief—^p 380 

111. Answer—^p 380 

112. -Time for answering—^p 381 

113. - Simple defenses—^p 382 

114. -Affirmative defenses—^p383 

115. Cross complaint or counterclaim—^p 385 

116. Replication or reply—^p 388 

117. Demurrer—^p 389 

118. Amended and supplemental pleadings—p 392 

119. Signature and verification—^p 399 

120. Affidavits accompanying pleadings—^p 400 

121. Bill of particulars—^p 403 

122. Issues, proof, and variance—^p 404 

D. Evidence— p A 10 

§ 123 (1). Presumptions and burden of proof—p 410 

123 (2). -Marriage—^p 413 

123 (3). -Residence; domicile—^p 414 

123 (4). -Adultery—^p 415 

123 (5). - Cruelty; indignities—^p 416 

123 (6). - Desertion—^p 417 

123 (7). - Drunkenness; drug addiction—^p 422 
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D. Evidence —Continued 

§ 123 (8), - Impotency—p 422 

123 (9). - Condonation—^p 422 

123 (10). - Sexual intercourse—-p 423 

124. Admissibility—p 424 

125. -Admissions and confessions—^p 426 

126. -Character and reputation; motive—p 427 

127. -Domicile or residence—^p 428 

128. -Marriage—^p 429 

129. -Adultery—^p 429 

130. -Cruelty—431 

131. -Desertion—^p 434 

132. -Habitual drunkenness—^p 435 

133. -Other grounds for divorce—p 435 

134. -Particular defenses—^p 437 

135. Weight and sufficiency—^p 437 

136. -Number and character of witnesses and corroboration—p 445 

137. -Admissions and confessions—^p 461 

138 . -Marriage and residence—p 464 

139 (1). -Adultery—^p 470 

139 (2).-Circumstantial evidence—p 475 

139 (3).-Character of witnesses—p 482 

140. - Cruelty—^p 485 

141 (1). -Desertion in general—p 502 

141 (2).-Constructive desertion—p 508 

141 (3).-Period of desertion—p 509 

141 (4).-Absence of consent or encouragement—p 510 

141 (5).-Offer of reconciliation—p 510 

141 (6).-Culpability, justification or excuse for separation - p 511 

141 (7).-Intention, willfulness, and malice—p 513 

142. -Habitual drunkenness—p 514 

143 (1). - Other grounds for divorce—p 516 

143 (2).-Insanity—^p 520 

143 (3).-Personal indignities—^p 521 

143 (4).-Voluntary separation—p 528 

144. -Particular defenses—p 529 

145. Taking and filing proofs before hearing—p 536 


E. Dismissal, Trial or Hearing, and New Trial— p 539 

§ 146. Dismissal or discontinuance—^p 539 

147. Time and place of trial and preliminary proceedings—p 553 

148. Mode and conduct of trial in general, and scope of inquiry—p 558 

149. Necessity of taking proofs—p 564 

150. Trial by court—^p 566 

151. Trial by jury—^p 575 

152. - Submission of issues—^p 576 

153. - Province of court and of jury—p 577 

154. -Instructions—p 578 

155. -Verdict—p 579 

156. Reference—^p 582 
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IV. JUEISDICTION, PROCEEDINGS, AND RELIEF-Continued 

E. Dismissal, Trial or Hearing, and New Trial—C ontinued 

§ 157. -Report of referee—587 

158. New trial or rehearing—^p 594 

F. Judgment or Decree—^ p 602 

§ 159. Nature and extent of relief—^p 602 

160. -Absolute and limited divorce—p 604 

161 (1). - Conditional divorce—^p 611 

161 (2). - Decree nisi or interlocutory decree—p611 

161 (3).-Procedure to vacate or make absolute—^p614 

161 (4).-Events occurring after interlocutory decree—^p 620 

162. -Prohibition or leave to remarry—p 625 

163. Form and requisites in general—p 626 

164. By default or pro confesso—^p 639 

165. -Requisites and validity—p 639 

166. - Opening or setting aside—p 645 

167. Amendment or correction of judgment or decree—^p 661 

168 (1). Setting aside, modification, or review in same court—^p 663 
168 (2). - Time within which court must act—^p 670 

169. - Grounds for relief—^p 674 

170. -Persons entitled to relief—^p 686 

171. - Objections and defenses—^p 688 

172. - Procedure—p 694 

173 (1). Collateral attack—^p 717 

173 (2). - Presumptions and recitals—p 725 

173 (3). - Estoppel, laches, and limitations—p 726 

174 (1). Res judicata—p 729 

174 (2). - Merger and bar of causes of action and defenses—^p 729 

174 (3). - Conclusiveness of adjudication—^p 734 

174 (4). - Requisites of judgment—p 739 

174 (5). - Persons affected by adjudication—^p 741 

175. Construction, operation, and effect—^p 742 

176. - Of judgment or decree generally—p 743 

177. -Time of taking effect—^p 745 

178. - Of absolute divorce in general—^p 746 

179. -As to transactions between husband and wife—^p 749 

180. -As to property rights of parties—^p 751 

181. -As to resuming maiden name—p 762 

182. -As to remarriage—^p 763 

183. - Of interlocutory divorce—^p 771 

184. - Of limited divorce—^p 771 

185. Evidence of fact of divorce—^p 772 

G. Appeal— p 774 

§ 186. In general—^p 774 

187. Decisions reviewable—^p 776 

188. Right of review—^p 781 

189. Presentation and reservation in lower court of grounds of review—^p 788 

190. Parties—^p 794 

191. Taking and perfecting appeal—^p 795 
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DIVORCE 

IV, JTJEISDICTION, PROOEEDINGS, AND RELIEP—Continued 

G. Appeal—C ontinued 

§ 192. Effect of appeal, and supersedeas—^p 801 
193. Record and assignments of error—^p 804 
194 (1). Review—p 811 

194 (2). -Parties entitled to allege error—p 816 

194 (3). - Presumptions and burden of showing error—p 817 

194 (4). - Grounds of decision below—^p 821 

194 (5). - Discretion of lower court—p 822 

194 (6). - Questions of fact—823 

194 (7).-Sufficiency of evidence—p 82S 

194 (8).-Findings—^p 831 

194 (9).-Jurisdictional facts—p 840 

194 (10). -Harmless error—p 840 

195 (1). Determination and disposition of cause—^p 843 

195 (2). - Dismissal of appeal—^p 850 

195 (3). -Vacation or correction of order—p 851 

195 (4). -Mandate and proceedings in lower court—^p 852 

H. Costs and Fees—^ p 852 

§ 196. In general—^p 852 

197. Parties to and against whom awarded—p 853 

198. Amount and items—p 855 

199. Costs on appeal—^p 857 

200. Payment and collection, and security for costs—p 859 

201. Liability for counsel fees—^p 860 

V. ALIMONY AND ALLOWANCES—p 868 

A. In General—^ p 868 

§ 202. Definition, nature and origin—^p 868 

203. Jurisdiction and power to make allowance or award—p 877 

204. - Allowance or award to husband—^p 886 

B. Temporary Alimony—^ p 887 

§ 205. Right in general—p 887 
206. Discretion of court—p 890 
207 (1). Condition of cause—^p 893 

207 (2). - Prior to final hearing—p 893 

207 (3). - On final hearing—p 895 

207 (4). - Pending appeal—^p 895 

207 (5). -After final decree or dismissal—p 897 

OA? matters essential to allowance—p 898 

(Z). - Prima facie case—p 898 

208 (3). - Marriage—^p 900 

208 (4). - Separation—^p 904 

208 (5). -Wife^s necessity—^p 905 

208 (6). -Husband's ability to pay—p 909 

208 (7). - Good faith of applicant—p 911 

208 (8). - Probable success in main suit—p 911 

_ 208 (9). -- Misconduct of wife—^p 913 

See also descriptive word index for Title “Divorce” in Volume 27B 
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DIVORCE 


V. ALIMONY AND ALLOWANCES—Continued 

B. Temporary Alimony —Continued 

§ 209. Defenses and objections—914 

210. Commencement and termination of allowance—919 

211. Conditional allowance—^p 923 

212. Amount of allowance—^p 923 

213. Modification of allowance—^p 930 

214. Vacation of order of allowance^—p 932 

215. Recovery back of amount paid—^p 933 


C. Counsel Fees and Expenses —p 934 
§ 216. In general—p 934 

217. In action for divorce—p 939 

218. In independent action for alimony—^p 942 

219. In action to modify or set aside decree—p 942 

220. Discretion of court—^p 945 

221. Condition of cause—^p 949 

222. Inquiry into merits and matters essential to allowance—964 

223. Defenses and objections—^p 976 

224. Amount of allowance—p 981 

225. Modification or vacation of allowance—^p 996 

226. Abatement and termination of allowance—p 999 

227. Refunding allowance paid—^p 999 


D. Permanent Alimony— p 1000 

§ 228. Right in general—p 1000 
229 (1). In action for divorce—^p 1002 

229 (2). - Wife granted divorce—p 1006 

229 (3). - Husband granted divorce—p 1010 

229 (4). - Divorce granted both parties—p 1015 

229 (5). - Divorce refused—^p 1016 

230. In independent action for alimony—^p 1018 

231. After decree for divorce—p 1019 

232. Discretion of court—p 1027 

233 (1). Circumstances affecting allowance—p 1033 

233 (2). - Circumstances involving husband—^p 1044 

233 (3).-Resources and ability to pay—p 1045 

233 (4).-Other circumstances—^p 1053 

233 (5). - Circumstances involving wife—p 1054 

233 (6).-Condition and means—p 1055 

233 (7).-Contributions to husband’s estate—p 1063 

233 (8).-Other circumstances—p 1064 

234. - Stipulation and agreements of parties—^p 1064 

235. Mode of allowance—^p 1074 

236 (1). Amount of allowance—^p 1085 

236 (2). - Propriety of particular awards—p 1090 

236 (3). - Proportion of husband’s estate or income—p 1101 

237. Modification of allowance—^p 1104 

238. - Power to modify—p 1105 

239. - Circumstances affecting modification—1127 

240. Commencement and termination of allowance—^p 1153 

See also descriptive word index for Title ‘‘Divorce” in Volume 27B 
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V. ALIMONY AND ALLOWANCES—Contiaued 

E. Proceedings to Procure Allowance in General 

§ 241. Nature and form of remedies 

242. Application 

243. -When, how, and by whom made 

244. - Contents of application 

245. Demurrer, plea, or answer 

246. Amendments 

247. Notice 

248. Hearing and reference 

249. Sufficiency of verdict or findings in divorce proceeding to sustain award 


F. Decree or Order of Allowance 

§ 250 (1). Temporary alimony 
250 (2). Counsel fees and expenses 
250 (3). Permanent alimony 
250 (4). - Form and contents 

250 (5). -Amendments or correction 

251 (1), Nature, operation, and effect 

251 (2). - Order for counsel fees and expenses 

251 (3). - Decree for permanent alimony 

251 (4).-Operation and effect 

252. Assignment 


G. Enforcement of Order or Decree 

§ 253. In general 

254. Jurisdiction 

255. By and against whom enforced 

256. Laches and limitations 

257. Remedies for enforcement in general 

258. Action on judgment or decree 

259. Attachment of person and contempt proceedings 

260. -Prerequisites to attachment 

-Jurisdiction and authority to enforce 

262. -Application and proceedings thereon 

263. - Purging contempt and discharge 

264. Attachment of property 

265. Execution 

266. Supplementary proceedings 

267. Injunction 

268. Lien of decree and enforcement thereof 

269. Ne exeat 

270. Receivership and sequestration 

271. Scire facias 

272. Subjection of trust or other fund 

273. Setting aside fraudulent conveyances 

274. Requiring security for payment 

275. Taking away husband^s privileges 

__^ Enforcing payment of arrears 
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V. ALIMONY AND ALLOWANCES—Continned 

H. Proceedings for Modification or Vacation of Decree 
§ 277. Modification 

278. -Application 

279. -Notice 

280. -Hearing and evidence 

281. -Abatement of proceeding 

282. Vacation 


I. Appeal and Costs 

§ 283. In general 
284 (1). Right to review 
284 (2). -Persons entitled 

284 (3). -From order or judgment to enforce payment 

285. Prerequisites to appeal 

286. Effect of appeal and supersedeas 

287. Record 
288 (1). Review 

288 (2). - Presentation and reservation of error 

288 (3). -Discretionary orders 

288 (4). - Presumptions in support of order or judgment 

288 (5). -Harmless error 

288 (6). -Trial de novo or independent examination 

289. Disposition of cause 

290. Costs 

VI. DISPOSITION OF PROPERTY 

§ 291 (1). In general 

291 (2). Necessity for decree of divorce 

292 (1). Mode of effecting division 

292 (2). -Life insurance 

293. Persons entitled 

294 (1). Estates subject to division 

294 (2). - Community property 

294 (3). -Jointly acquired property 

294 (4). - Property held in joint tenancy or tenancy in common 

294 (5). - Property held by entirety 

294 (6). -Homestead 

295 (1). Proportion or share given on division 

295 (2). - Factors considered in adjusting property rights 

295 (3). - Propriety of particular dispositions 

295 (4).-Award of entire property 

295 (5).-Equal division 

295 (6).-One third 

295 (7). -Party at fault and grounds of divorce 

296. -Dower interest 

297. Restoration of property to wife 

298. Restoration of property to husband or children 
299 (1). Application and proceedings thereon 

299 (2). -Notice 

299 (3). - Parties 
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VI. DISPOSITION OF PEOPEETT—Continued 

§ 299 (4). - Pleadings and variance 

299 (5). - Evidence 

299 (6). -Appeal 

299 (7).-Persons entitled to review; waiver or estoppel 

299 (8).-Presentation and reservation of grounds of review 

299 (9).-Record 

299 (10).-Review 

299 ( 11 ).-Determination and disposition of cause 

299 (12). - Costs and counsel fees 

300 (1). Judgment or decree 

300 (2).-Construction, operation, and effect 

300 (3).-Enforcement 

300 (4).-Modification and vacation 

301 (1), Agreements between parties 

301 ( 2 ). - Incorporation or merger in judgment or decree 

301 (3). - Construction of agreements 

301 (4). Abrogation of rights fixed by agreement 

301 (5). - Death or remarriage of party 

301 (6). -Withdrawn or conditional offer or agreement 

302. Rights of creditors 


vn. CUSTODY AND SUPPORT OF CHILDREN 


§ 303. Jurisdiction and power to control or award 
304. Condition or disposition of cause 
Pending action for divorce 

-After divorce 

' On dismissal or denial of divorce 
Award of custody 
- Grounds 

“ Interest or welfare of child 

-Preference of child 

-Age, health, and sex of child 

Residence, surroundings, and opportunities 

and suitability of parents; prevailing party 
rinancial condition of parents 
' ■ Ri^^hts and desires of parents 

"T; religion of parents and children 

Discretion of court 

Agreements between parties 
Access to children 

Removal of children from jurisdiction 
Duration and termination of custody 

proceedings thereon 

Order or decree for custody 
Modification 
-- Grounds 

Application and proceedings in general 

-- Notice or process 

- Parties 

-Pleading 

Presumptions and burden of proof 


305. 

306. 

307. 

308. 

309 (1). 
309 (2). 
309 (3). 
309 (4). 
309 (S). 
309 (6). 
309 (7). 
309 (8). 
309 (9). 

310. — 

311. 

312. 

313. 

314. 

315. 

316. 

317 (1). 
317 (2). 
317 (3). 
317 (4). 
317 (5). 
317 (6). 
317 (7). 
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VII. CUSTODY AND SUPPORT OP CHILDREN—Contimied 

§ 317 (8).-Hearing, determination, and evidence 

317 (9).-Order or decree 

318. Support of children 

319 (1). - Rights and liabilities 

319 (2).-Children entitled to support 

319 (3).-Forfeiture of right or relief from duty to support 

319 (4).-Agreements between husband and wife 

319 (5).-Amount of allowance and items included therein 

220. -Application for allowance for support and proceedings thereon 

321 (1). - Order or decree 

321 (2).-To whom or for whose use payable 

321 (3),-Security for payment in general 

321 (4).-Imposing burden on property 

321 (5). - Enforcement of order or decree 

321 (6).-Contempt proceedings 

321 (7).-Lien 

321 (8).-Execution 

321 (9).-Receivership, sequestration, and similar remedies 

322 (1). - Modification of order or decree 

322 (2).-Grounds 

322 (3).-Proceedings 

323. - Duration and termination of liability 

324 (1). Appeal 

324 (2). -Decisions reviewable 

324 (3). - Right of review 

324 (4). - Presentation and reservation in lower court of grounds of review 

324 (5). -Requisites and proceedings for transfer of cause 

324 (6). -Effect of transfer of cause; supersedeas 

324 (7). -Record; assignment of errors 

324 (8). - Dismissal 

324 (9). -Review 

324 (10).-Estoppel to allege error 

324 (11).-Amendment, additional proofs, and trial de novo 

324 ( 12 ).-Presumptions and burden of establishing error 

324 (13).-Discretion of lower court 

324 (14).-Questions of fact and findings 

324 (15).-Harmless error 

324 (16). - Determination and disposition of cause 

324 (17).-Mandate and proceedings after remand 

324 (IS). - Liabilities on bonds and undertakings 

325 (1). Costs 

325 (2). Counsel fees 

VIII. FOREIUN DIVORCE 

A. Recognition of Foreign Divorces 
1. In General 

§ 326. General rule of recognition 

327. Basis of recognition 

328. - Full faith and credit 
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Vm. FOEBIGN DIVOEOE—Continued 

A. Recognition of Foreign Divorces —Continued 

1. In General —Continued 

§ 329. -Comity 

330. Effect of pendency of prior local action 

331. Nature of judgment or decree 

332. Validity of judgment or decree in general 

333. Particular foreign divorces 

334. -Dissolution of Indian marriage 

2. Jurisdiction of Foreign Court 
§ 335. In general 

336. As dependent on domicile or residence 

337. -Domicile of one spouse 

338. -Matrimonial domicile 

339. -Genuineness and sufficiency of residence 

340. -Residence for purpose of securing divorce 

341. -Length of residence 

342. Jurisdiction of person 

343. -Appearance or consent 

344. Process or notice 

345. Necessity and effect of personal service 

346. -Personal service outside state 

347. - Constructive or substituted service 

348. -Genuineness and sufficiency of domicile 

349. Conformity to prescribed procedure 

350. -Divisible nature of decree 

-Recognition under statute or by comity 

352. -‘‘Mail order” decrees 

353. Defects in proceedings 

B. Collateral Attack; Estoppel or Laches 

1. In General 

§ 354. General rules 
355. Who may attack 

2. Want of Jurisdiction 
§ 356. In general 

357. Lack of domicile or residence 

358. Effect of recitals of jurisdictional facts 


In general 
Nature of fraud 
- As to domicile or residence 
As to process or service 
Effect of appearance or participation in fraud 

4, Estoppel; Laches 
§ 364. In general 
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Vm. FOREIGN DIVOROE-Continued 

B. Collateral Attack ; Estoppel or Laches —Continued 

4. Estoppel; Laches —Continued 

§ 36o. Estoppel by subsequent marriage 
366. Against whom estoppel available 

C. Construction, Operation, and Effect 

§ 367. In general 

368. On personal status 

369. -On right to remarry 

370. Decree as res judicata 

371. -Decree denying divorce 

372. -Decree on proceedings to vacate or set aside divorce 

D. Alimony and Counsel Fees 

§ 373. Recognition and enforcement of foreign decree 

374. -Jurisdiction of person or property and nature of process 

375. -Finality of foreign decree 

376. -Decrees subject to revision 

377. -Future or accrued installments of alimony 

378. Foreign decree as precluding award of alimony or support 

3/9. -Temporary alimony and counsel fees 

380. Foreign decree as superseding award of alimony or maintenance 

381. Modification of foreign decree 

E. Disposition of Property; Agreements and Property Settlements 

§ 382. Disposition of property 

383. -Real property 

384. -Personal property 

385. -Joint or community property 

386. Separation agreements; property settlements 

387. -Approval or merger 

388. -Validity 

389. -Collateral attack 

390. -Modification 

F. Custody and Support of Children 

§ 391. Custody 

392. -Jurisdiction of foreign court 

393. -Jurisdiction of court of forum 

394. - Grounds for making change in custody 

395. Support of children 

396. -Effect of foreign divorce on further liability 

397. -Award of custody 

398. -Award of support 

399. -Award by court lacking jurisdiction 

400. -Support provisions of prior domestic decree 

401. -Stipulations and agreements 

402. -Validity of decree; jurisdiction 

403. -Domicile of parents or children 

404. -Finality of decree 
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PROCEEDINGS Subsequent to Foreign Decree 
§ 405. In general 

Proceedings as to award of alimony 

- Particular remedies 

-Contempt 

-Defenses 

Proceedings as to separation agreements and property settlements 

- Defenses 

Proceedings as to custody 
Proceedings as to support 

-Defenses 

Pleading 

-As to alimony 

-As to custody and support of children 

Presumptions and burden of proof 

- Validity of decree 

■ Jurisdiction of foreign court 

Domicile or residence 

- Custody and support of children 

Admissibility of evidence 
AVeight and sufficiency of evidence 
Validity of foreign decree 
“ Jurisdiction of foreign court 

-- Domicile or residence 

IZ ZZ pJaur P>-oce(liiral require ineiits 

Custody and support of children 
Trial; judgment; review; costs 


406. 

407. 

408. 

409. 

410. 

411. 

412. 

413. 

414. 

415. 

416. 

417. 

418. 

419. 

420. 

421. 

422. 

423. 

424. 

425. 

426. 

427. 

428. 

429. . 

430. . 
431 
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DIVORCE § 1 

I. OEIGIN, NATURE. AND RIGHT TO REMEDY IN GENERAI. 


§ 1. Definition 

While the word ‘^divorce,” in its strict and legal 
sense, signifies the dissolution of a valid existing mar¬ 
riage, it is sometimes employed In a wider sense to signify 
separation or annulment. 

The word ‘‘divorce,’’ as a verb, is defined as mean¬ 
ing to separate;! and it has been held that “sepa¬ 
ration,” or “dissolution” of a marriage, means di¬ 
vorce but not every such separation or dissolu¬ 
tion can properly be so designated.^ When the word 
“divorce” is confined to its strict legal sense it means 
the legal dissolution of a lawful union for a cause 
arising after marriage,3-5 but in its common and 
wider use, the term includes the dissolution of a 
valid marriage, a formal separation of married per¬ 
sons, and the annulment of a marriage void from 


the beginning.3.10 

the term “divorce” has sometimes been 
roa 3,^ defined or applied to include both decrees 
o nullit^i- and decrees of dissolution of marriage,^ 
!'"bere the marriage was not void but only 
^01 a le at the option of the injured party,® this has 
een declared to be not in accord with modem 
usage, and generally the term denotes only dis- 
so ution or suspension of a marital relation, and 
oes not include annulment of an invalid marriage.^ 

In this more limited sense, therefore, divorce is 
predicated on, and presupposes the existence of, a 
valid marriage,^ which it operates to dissolve,® or, 
as appears infra this section, to suspend, from the 
date of the decree, or from such later time as may 


1 . Va.—^Fisher v. Harrison, 182 S.E. 
543. 165 Va. 323, 104 A.L.R. 102. 

2 . Cal.—In re Wood, 69 P. 900, 137 
C. 129, 132. 

Va.—^Fisher v. Harrison, 182 S.E. 543, 
165 Va. 323, 104 A.L.R. 102. 

3. Dissolution, tuider “Enoch Arden” 
law 

An order dissolving a marriage un¬ 
der a so-called “Enoch Arden” law 
providing for dissolution of a mar¬ 
riage on the ground of absence of a 
spouse for a specified period, the 
complaining spouse being without 
knowledge that such absent spouse 
is alive, has been held to be in no 
sense a divorce. 

N.T.—^Ruckert v. Lasher, 205 N.T.S. 

552, 209 App.Div. 672. 

Separations by voluntary or mutual 
agreement see Husband and Wife 
§§ 691-607. 

3.5 Kan.—^In re Crump’s Estate, 166 
P.2d 684, 161 Kan. 154. 

Miss.—United Timber & Lumber Co. 
V. Alleged Dependents of Hill, 84 
So.2d 921, 226 Miss. 540. 

Pa.—Hensinger v. Hensinger, 6 Pa. 
Dist. & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.R. 38. 

“Divorce is the legal separation of 
husband and wife, effected, for cause, 
by the judgment of a proper court, 
and either totally dissolving the mar¬ 
riage relation, or suspending its ef¬ 
fects so far as concerns the cohabita¬ 
tion of the parties.” 

N.T.—^People V. John, 44 N.T.S.2d 806, 
808, 181 Misc. 921. 

3.10 Miss.—^United Timber & Lum¬ 
ber Co. V. Alleged Dependents of 
Hill, 84 So.2d 921, 226 Miss. 540. 
Three procedures included in divorce 
law 

Although the divorce law is a codi¬ 
fication, revision, and consolidation 
of the law relating to divorce from 
the bonds of matrimony, of the law 
relating to divorce from bed and 


board, and of the law relating to an¬ 
nulment of void marriages, there are 
certain substantive features of each 
which necessarily must remain dis¬ 
tinct. 

Pa.—Faivre v. Faivre, 128 A.2d 139 
182 Pa.Super. 365. 

4. Ill.—Hart v. Hart, 198 Ill Apd 

555, 557. ‘ 

19 C.J. p 16 notes 2, 3. 

5. Cal.—Millar v. Millar, 167 p 394 
175 C. 797, L.R.A.1918B 415 *Ann' 
Cas.l918B 184. 

6 . Cal.—^Millar v. Millar, supra. 

7. Ariz.—Gordon v. Gordon, 278 P 
375, 35 Ariz. 357. 

19 C.J. p 16 note 4. 

8 . Cal.—^McDonald v. McDonald 58 
P.2d 163, 6 a2d 457, 104 A.L.R. 1290 
—Millar v. Millar, 167 P. 394 ’ 

175 C. 797, L.R.A.1918B 415 ^Ann 
Cas.l918E 184. 

Goff V, Goff, 125 P.2d 848 52 C 
A.2d 23. 

Colo.—Payne v. Payne, 214 p.2d 495 
121 Colo, 212 . 

Conn.—Mazzei v. Cantales, 112 a. 2d 
205, 142 Conn. 173—Davis v. Davis 
175 A. 574, 119 Conn. 194 . 

Ind.—Shafe v. Shafe, 198 N.E. 826 
101 Ind.App. 200. 

Kan.—Reese v. Reese, 280 P. 751 jgS 
Kan. 762. 

Mo.—Corpus Juris Secuadum cited iu 
Franklin v. Franklin, 283 S W ‘"^d 
483, 485, 365 Mo, 442. 

Corpus Juris Secuudum cited in 
Wenzel v. Wenzel, App., 283 S W 
2d 882, 887. ' ’ 

N.J.—^Wigder v. Wigder, 188 a *>35 
14 N.J.Misc. 880. ' " * 

Pa.—^Dodds v. Pittsburgh, M. & p 
Rys. Co., 162 A. 486, 107 Pa.Super! 
20—Eisenberg v. Eisenberg, leo A.' 
228, 105 Pa.Super. 30. 

Tex.—Garcia v. Garcia, Civ.App oog 
S.W. 2 d 782—McDade v. McDade 
Civ.App,, 1C S.W.2d 304. 
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9. Cal.—^McDonald v. McDonald, 58 
P.2d 163. 6 C.2d 457, 104 A.L.R, 
1290—Millar v. Millar, 167 P. 394, 
175 C. 797, L.R.A.1918B 415, Ann. 
Cas.l918E 184. 

Goff V. Goff, 125 P.2d 848, 52 C.A. 
2d 23—Borg v. Borg, 76 P.2d 218, 
25 C.A.2d 25—In re Newman, 262 
P. 1112, 88 C.A. 186. 

Ill.—Seuss V. Schukat, 192 N.E. 668, 
358 Ill. 27, 95 A.L.R. 1461. 

Ind.—Shafe v. Shafe, 198 N.E. 826, 
101 Ind.App. 200. 

Kan.—^Reese v. Reese, 280 P. 751, 128 
Kan. 762. 

Mass.—Bergeron v. Bergeron, 192 N. 
E. 86, 287 Mass. 524. 

—Lohmann v. Lohmann, App., 246 
S.W.2d 368—Schumacher v. Schu¬ 
macher, App., 223 S.W.2d 841. 

N.J.—Corpus Juris quoted in Wigder 
V. Wigder, 188 A. 235, 236, 14 N.J. 
Misc. 880. 

N.T.—Chaddock v. Chaddock, 226 N. 
X.S. 162, 130 Misc. 900—^Kellogg v. 
Kellogg, 203 N.T.S. 757, 122 Misc. 
734. 

Ohio.—Solomon v. Solomon, 1 Ohio 
N.P., N.S., 113, reversed on other 
grounds 4 Ohio Cir.Ct.,N.S., 321. 16 
Ohio Cir.Dec. 307. 

Pa.—Dodds v. Pittsburgh, M. & B. 
Rys. Co., 162 A. 486, 107 Pa.Super. 
20—Eisenberg v. Eisenberg, 160 A. 
228, 105 Pa.Super. 30. 

Tex.—Garcia v. Garcia, Civ.App., 232 
S.W.2d 782—McDade v, McDade, 
Civ.App., 16 S.W.2d 304. 

19 C.J. p 16 note 1. 

A divorce “action is brought for 
the purpose of establishing judi¬ 
cially the matrimonial status of the 
parties, and, if it be found that a 
matrimonial relation exists, then for 
the purpose of a dissolution of that 
relation.” 

Cal.—^In re Lee’s Estate, 253 P. 145, 
147, 200 C. 310. 
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be provided by statute,and, usually, for some cause 
arising after the marriage,^! whereas, in the case 
of annulment, although it operates on the same 
status or res as does divorce,^^-^ an ostensibly legal 
marital relationship, which may be utterly void or 
merely voidable, is stripped of its color of legality, 
and the relationship destroyed ab initio,for some 
reason existing at the time of the marriage,al¬ 
though, under some statutes, in the case of either di¬ 
vorce or annulment, the marriage contract termi¬ 
nates as of the date of the decree.^5 


While an action for separate maintenance and a 
proceeding for divorce arc similar in nature,^® in 
that the marriage relation constitutes the founda¬ 
tion of the action in each case,^'^ they arc essentially 
different in that the latter is one for the dissolution 
of the marriage relation, while the former is in con¬ 
tinuation and affirmance of it and to enforce its obli- 
gations.lS 

Divorces are of two distinct types, absolute or a 
vinculo matrimonii, and limited or a mensa ct 
thoro.19 An absolute divorce or divorce a vinculo 


10. N.J.—Corpus Juris quoted in 
Wilder v. Wigder, 188 A. 235, 236, 
14 I'T.J.Misc. 880. 

Or.—Corpus Juris Secundum cited in 
Kelley v. Kelley, 191 P.2d 656, 659, 
183 Or. 169. 

Pa.—^Bisenbergr v. Eisenberg, 160 A. 

228, 105 Pa.Super. 30. 

Tenn.—Corpus Juris cited in Delhi v. 
Jones, 94 S.W.2d 47, 48, 170 Tenn. 
217. 

Time of taking effect of judgment or 
decree generally see infra § 177. 

11. Ala.—Corpus Juris Secundum 
cited in Rambo v. Rambo, 16 So.2d 
4, 245 Ala. 98, 

Cal.—^McDonald v. McDonald, 58 P.2d 
163, 6 C.2d 457, 104 AL.R. 1290-— 
Millar v. Millar, 167 P. 394, 175 C. 
797, L.R.A1918B 415, Ann.Cas.l918E 
184. 

Goff V. Goff, 125 P.2d 848, 62 
C.A.2d 23. 

Colo.—^Payne v. Payne, 214 P.3d 495, 
121 Colo. 212, 

Conn.—-Mazzei v. Cantales, 112 A.2d 
205, 142 Conn. 173. 

Kan.—^Reese v. Reese, 280 P. 751, 128 
Kan. 762. 

N.J.—Wigder v. Wigder, 188 A. 235, 
14 N.J.Misc. 880. 

Pa. ^Dodds v. Pittsburgh, M. & B 
Rys. Co., 162 A 486, 107 Pa.Super. 
20 . 


Tex.—Garcia v. Garcia, Civ.App„ 232 
S.W.2d 782—McDade v. McDade, 
Civ.App., 16 S.W.2d 304. 

Antenuptial grounds for divorce see 
infra §§ 17-20. 

Postnuptial grounds for divorce see 
infra §§ 21-53. 

11.5 Miss.—^United Timber & Lum¬ 
ber Co. V. Alleged Dependents of 
Hill, 84 So.2d 921, 226 Miss. 540. 

12 . Cal.—^McDonald v. McDonald, 58 
P.2d 163, 6 C.2d 457, 104 A.L.R. 
1290—^Millar v. Millar, 167 P. 394, 
175 C. 797, L.R.A.1918B 415, Ann! 
Cas.l918E 184. 

Goff V. Goff, 125 P.2d 848, 62 C 
A2d 23. 

Colo.—Payne v. Payne, 214 P.2d 495 
121 Colo. 212. ' 

Ind.—Shafe v. Shafe. 198 N'.E. 826 
101 Ind.App. 200. 

Crump's Estate, 166 P 
2 d 684, 161 Kan. 154. 


N.J.—Corpus Juris quoted in Wigder 
V. Wigder, 188 A. 235, 236, 14 N.J. 
Misc. 880. 

—^Kellogg V. Kellogg, 203 N.T.S. 
757, 122 Misc. 734. 

Pa.—^Dodds v. Pittsburgh, M. & B. 
Rys. Go., 162 A. 486, 107 Pa.Super. 
20—^Eisenberg v. Eisenberg, 160 A. 
228, 105 Pa.Super. 30. 

Tex.—Garcia v. Garcia, Civ.App., 232 
S.W.2d 782. 

38 C.J. p 1347 note 19. 

13. Colo.—^Payne v. Payne, 214 P.2<1 
495. 121 Colo. 212. 

Conn.—^Mazzei v. Cantales, 112 A.2d 
205, 142 Conn. 173. 

N.J.—Corpus Juris quoted In Wigder 
V. Wigder, 188 A. 235, 236. 14 NJ. 
Misc. 880. 

—Chaddock v. Chaddock, 226 N 
Y.S. 152, 130 Misc. 900. 

Pa. Dodds v. Pittsburgh, M. & B. 

Rys. Co., 162 A. 486, 107 Pa.Super. 
20 . 

Tenn.—Corpus Juris cited in Delhi v 
Jones. 94 S.W.2a 47, 48, 170 Tenn 
217, 

Tex.—McDade v. McDade, Civ.App 
16 S.W.2d 304. 

38 C.J. p 1347 note 19. 


14. Cal.—McDonald v. McDonald, 68 
P.2d 163, 6 C.2d 457, 104 A.L.R. 
1290—Millar v. Millar, 167 P. 394 
175 C. 797, L.R.A.1918B 415, Ann! 
Cas,191SE 184. 

Goff V, Goff, 125 P.2d 848, 52 C 
A.2d 23. 

Colo.—^Payne v, Payne, 214 P.2d 495 
121 Colo. 212. 

Kan.—^Reese v. Reese, 280 P. 761 12S 
Kan. 762. ' 

15. N.T.—^Kellogg v. Kellogg, 203 N. 
T.S. 757, 122 Misc. 734. 

16. N.J.—Renner v. Renner, 181 A. 
191, 13 N.J.Misc. 749. 

^Armour v. Armour, 88 N.T.S.2d 
111, modified on other grounds SO 
N.Y.S.2d 577, 275 App.Div. 941. 

30 C.J. p 1078 note 44. 

Renner, 181 A. 
191, 13 N.J.Misc. 749. 

Armour v. Armour, 88 N.T.S. 
2 d 111, modified on other grounds 

SO O T APP.D1V. 941. 

30 C.J. p 1078 note 45. 

,18. Cal.—San Chez v. Superior Court 
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In and Por Los Angolos County, 314 
P.2d 135, 153 C.A.2ai62. 

Ill.—McAdams v. McAdams, 267 III 
App. 124. 

N.J.—Renner v. Renner, 181 A. 191, 
13 N.J.Mi.sc, 740. 

N-Y.—^Armour v. Armour. 88 N.T,S.2d 
in, modiOed on other ground.s 89 
N.y.S.2d 577, 275 App.Div. 941. 
Tenn.—Bevil v. Devil, 8 Tonn.App. 
490. 

30 C.J. p 1078 note 43. 

Action for divorce a mezisa at 
thoro differs fn.ni an ac'tion for .sep¬ 
arate mainti'Uanee in that a decrco 
or separation from Ixul and board 
sanctions and authoriz«*s the re¬ 
fusal of the wife to o.ohalilt with the 
husband, while an action for st'parato 
maintenance has for its (>hje<a the 
compelling of a husband, wlio has 
willfully deserted or abandom.'d his 
wift' or who has oi>miaitte(l acts that 
would give <‘auso for an action for 
an absolute divorce, to provide sup¬ 
port for his wif(‘ and children, if any, 
and a judgment therein doe.s not ex¬ 
pressly authorize (ho wife to live 
separate and apart from the hus¬ 
band. 

—Williams v. Willianus, 265 p. 
87, 33 Ariz. 367, G1 A.L.U. l^lll. 

Divorce distinct and different from 
separate maintenance 
N.J. SchustiT V. Schuster, 74 A.2d 
420. 9 N.J.Supcr. 11. 

16. Fla.—Corpus Juris quoted in 
163 So. .574, 576, 

121 Fla. 270. 

Juris Secundum oltod In 
«49, 853. 
C’amp, W. 

O. W., 216 P. 407, 90 Okl. 154, 32 
A.L.R. 1108. 

19 C.J. p 18 note 33. 

Total and partial divorce 

‘To understand th(‘. principle of 
divorce and separate support or ina.Irt- 
tenance and the jurisdiction of the 
courts in regard thereto it is nocos- 
sary to brielly examine Its hl.story. 

English Divorce Act, In 
1857. according to Blackstone. di¬ 
vorces were within the cognizanc.e of 
the ecclesiastical courts. They were 

other partial. The total divorce, a 
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niEtriiiiotiiij soinetiin6s termed simply a divorce, 
terminates the marriage relation.20 a limited di¬ 
vorce or divorce a mensa et thoro, sometimes called 
a legal or judicial separation,suspends the mar¬ 
riage relation and modifies its duties and obligations, 
leaving the bond in full force.22 In at least one 
jurisdiction the concept is now held that divorce a 
vinculo matrimonii and divorce a mensa et thoro 
are substantially indivisible portions of the one 

action for divorce.22.5 

§ 2. What Law Governs 

The general rule Is that the dissolubility of a marriage 
Is determined by the law of the place where the parties 
are domiciled, and the validity of a divorce is determined 
by the laws of the state in which the proceedings were 
had. 

It may be stated as a general rule that the dis- 


DIVORCE §§ 1-3 

solubility of a marriage depends on the law, not of 
the place where the marriage was celebrated, but 
of the place where the parties have their domicile 
and the validit}" of a divorce depends upon the laws 
of the state in which the proceedings are had.^^ In¬ 
dian tribal divorce is recognized both by federal and 
state governments,24.5 and the validity of such a 

divorce will be determined in accordance with In¬ 
dian tribal law.^^.io 

§ 3. Origin and Existence 

Judicial divorces are of ecclesiastical origin, and In 
the exercise of divorce jurisdiction a court may follow 
doctrines and principles which were established by the 
ecclesiastical courts of England, if such principles are 
consistent with constitutional and statutory provisions. 

Judicial divorces are of ecclesiastical origin.25 
Although the ecclesiastical courts were never estab- 


vinculo matrimonii, was always for 
some of the canonical causes, such as 
consanguinity or affinity; for these 
the marriage was declared null ah 
initio. Partial divorce, a mensa et 
thoro, was allowed when the mar¬ 
riage was originally lawful. . 

The total divorce was in effect not a 
divorce but an annulment.” 

VL—Loeb V. Loeb, 114 A.2d 518, 526, 
527, 118 Vt. 472. 

20. Fla.—Corpus Juris q.uoted iu 
Givens v. Givens, 163 So. 574, 576, 
121 Fla. 270. 

N.T.—Wait V. Wait, 4 N.T, 95, 100. 
Chaddock v. Chaddock, 226 N.T. 

S. 152, 130 Misc. 900. 

Okl.—^Atkeson v. Sovereign Camp, W. 
O. W., 216 P. 467, 90 Okl. 154, 32 
A.KR. 1108. 

Va.—Gloth V. Gloth, 153 S.E. 879, 154 
Va. 511, 71 A.Li.R. 700. 

21. Ala.—^McWilliams v. McWilliams, 
112 So. 318, 216 Ala. 16. 

N.J.—Rudin v. Rudin, 146 A. 351, 104 

N. J.Eq. 524. 

Va.—Fisher v. Harrison, 182 S.E. 543, 
165 Va. 323, 104 A.L,.R. 102. 

22. Ala.—McWilliams v. McWil¬ 

liams, 112 So. 318, 216 Ala. 16. 

Fla.—Corpus Juris g.uoted iu Givens 
V. Givens, 163 So. 574, 576, 121 Fla, 
270. 

N.J.—Rudin v. Rudin, 146 A. 351, 104 
M.J.Eq. 524. 

Okl.—^Atkeson v. Sovereign Camp, W. 

O. W., 216 P. 467, 471, 90 Okl. 154, 
32 A.L.R. 1108. 

Pa.—Hill v. Hill. 62 Pa.Super. 439. 
Va.—Gloth V. Gloth. 153 S.E. 879, 154 
Va. 511, 71 A.L..R. 700. 

19 C.J. p 18 note 35. 

“A divorce a mensa et thoro is a 
judicial separation, giving the par¬ 
ties a locus poenitentise as it were; 
it is a separation which is not final; 
and it does not put it out of the 
power of the husband and wife to 
effect a reconciliation. Such a de¬ 
cree creates a legal separation from 
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bed and board, but it does not put 
an end to the marriage tie; it mere¬ 
ly suspends certain mutual rights 
and obligations of the parties defi¬ 
nitely or for a limited time.” 

Pa.—In re Rudolph’s Estate, 194 A. 
311, 312, 128 Pa.Super. 459. 

”A separation action [as distin¬ 
guished from a divorce action] is for 
affirmance ... of the marriage 
contract,” 

N.T.—Chaddock v. Chaddock, 226 N. 

T.S. 152, 155, 130 Misc. 900. 

22.5 Mo.—Ellis V. Ellis. 263 S.W.2d 
849. 

23. U.S—^Marris v. Sockey, C.A.Okl., 
170 P.2d 599, certiorari denied 69 
S.Ct. 605, 336 U.S. 914, 93 L.Ed. 
1078. 

U. S. V. Jackson, E.C.Mich., 55 F. 
Supp. 517. 

Mass.—Bergeron v. Bergeron, 192 N. 

E. 86, 287 Mass. 524. 

Minn.—^Rogers v. Cordingley, 4 N.W. 

2d 627, 212 Minn. 546. 

19 C.J. p 23 note 7. 

Place of: 

Commission of offense as affecting 
jurisdiction see infra § 80. 
Marriage as affecting jurisdiction 
see infra § 79. 

24. Cal.—^Means v. Means, 104 P.2d 
1066, 40 C.A.2d 469. 

Iowa.—^Hobson v. Dempsey Const. Co., 
7 NW.2d 896, 232 Iowa 1226. 

Minn.—Rogers v, Cordingley, 4 N.W. 

2d 627, 212 Minn. 546. 

Oue forum for divorce aud another 
for property rights 
“The position and conduct of the 
respective parties has been consistent 
throughout. The appellee has sought 
to obtain a divorce in Florida and 
resist the imposition of alimony in 
Kentucky; the appellant has sought 
to obtain permanent alimony in Ken¬ 
tucky and resist the divorce in Flori¬ 
da. Both parties looked to the forum 
of the Florida courts to adjudicate in 
regard to the marital res exclusively, 
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and looked to the forum of our own 
courts to adjudicate in regard to 
rights in and to property within this 
state and to the question of alimony. 
The parties were capable to choose 
between equally competent tribunals. 
Having done so, and persisted in the 
choice, their substantia] rights will 
not go in accordance with the weight 
of court dockets, but by the laws of 
the chosen forums.” 

Ky.—Cooper v. Cooper, 234 S-W.2d 
658, 661, 314 Ky. 413. 

Bissolutiou of marriage governed by 
lex domicUii 

N.J.—^Zieper v. Zieper, 103 A. 2d 366, 
14 N.J. 551—Tonti v. Chadwick, 64 
A. 2d 436, 1 N.J. 531. 

Whether acts complained of are 
grounds for divorce is determined by 
the law of the forum and not by the 
law of the place in which the acts oc¬ 
curred. 

Mo.—^Hays r. Hays, 24 S.W.2d 997, 
324 Mo. 810. 

24.5 Ariz.—Begay v. Miller. 222 P.2d 
624, 70 Ariz. 380. 

24.10 U.S.—^Marris v. Sockey. C.A. 
Okl., 170 F.2d 599, certiorari denied 
69 S.Ct. 605, 336 U.S. 914, 93 L.Ed. 
1078. 

25. Ala.—Darden v. Darden, 21 So.2d 
549, 246 Ala. 525. 

Me.—Preston v. Reed, 44 A.2d 685, 
141 Me. 386—Simpson v. Simpson, 
109 A. 254, 119 Me. 14. 

Mo.—^Fawkes v. Fawkes, App., 204 S. 
W.2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W.2d 31, 357 
Mo. 634. 

N.T.—Allan v. Allan, 63 N.T.S.2d 924. 
Vt.—^Doeb V. Loeb, 114 A.2d 518, 118 
Vt. 472. 

Distinction between absolute and lim¬ 
ited divorces 

(1) “The ecclesiastical law of 
England became part of the common 
law of Virginia, which therefore em- 
braced a mensa divorces and the pow- 
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lished in any state as a part of the judicial system, 
as stated infra § 69, it is a disputed question as to 
whether the ecclesiastical law pertaining to divorce 
ever became a part of the common law of this 
country. It has been said that the ecclesiastical 
law as to divorce, being a branch of the unwritten 
or common law, was brought to this country with the 
other branches of the common law,^^ and some 
courts have declared the ecclesiastical law as to 
divorce to be in effect in this country as part of the 
common law.-'' Other courts have held that the 
ecclesiastical law is no part of our jurisprudence,^^ 
and that statutory law dealing with the subject of 
divorce is not amendatory either of the ecclesiastical 
law or of the common law.-^-S While it is common¬ 
ly held that courts may apply equitable principles 
in divorce actions, as stated infra § 7, it has also 
been held that the courts, in the exercise of divorce 
jurisdiction, will follow the doctrines and principles 
established by the English ecclesiastical courts in so 
far as such doctrines and principles are consistent 
with constitutional and statutory provisions and the 
general spirit of the law.^d 

A discussion of the historical and other aspects 
of divorce among the ancient Hebrews, Greeks, and 
Romans, and under canon and civil law generally, 
will be found in 19 CJ. p 16 note 5-p 17 note 10, p 


379 notes 1-22, and in 40 CJ. p 1269 note 10-p 1271 
note 53. 

§ 4. Kinds 

Divorces are either iegislative or Judicial since they 
v/ere granted in England both by the ecclesiastical courts 
and by parliament. 

In England divorces were granted cither by the 
ecclesiastical courts or by parliamcnt,2s)-‘50 
divorces are either legislative or judicial as discussed 
respectively infra §§ 5 and 6. 

Annulment of marriages is treated in Alarriago 
§§ 48-69. 

§ 5. - Legislative Divorces 

In most jurisdictions constitutional provisions limit 
OP prohibit the granting of legislative divorces. 

A legislative divorce is one granted by the legis¬ 
lature or by a court acting in a special case under 
authority granted by a special act of the legisla- 

ture.30 

The power to grant a divorce from the bonds of 
matrimony has been exercised by the parliament of 
England from an early pcriod.J^^ This example 
was followed by the legislative asseml)Iies of the 
colonies in America,32 and the courts of this country 


er in the courts to grant alimony in 
conjunction with such divorces.'* 

Va.—^Eaton v. Davis, 10 S.E.2d 893, 
897, 176 Va. 330. 

(2) The statutes authorizing the 
Virginia courts to grant a mensa di¬ 
vorces are thus declaratory of the 
common law. Divorces a vinculo, on 
the other hand, came much later in 
Virginia, and are ■wholly creatures of 
statute. 

Va.—^Poster v. Foster, 77 S.E.2d 471, 
195 Va. 102, 39 A.L.R.2d 1397-^ 
Eaton V. Davis, supra. 

In Virgin Islands 

The Virgin Islands divorce law, 
with exception of substantive 
grounds drawn from Danish law, 
copied that of Alaska. 

U.S.—Granville-Smith v. Granville- 
Smith, Virgin Islands. 75 S.Ct. 553 
349 U.S. 1, 99 L.Ed. 773. 

26. Mo.—State v. Hostetter, 129 S 
W.2d 1. 344 Mo. 770. 

Or.—Huffman v. Huffman, 86 P. 593 
47 Or. 610. ’ 

Va—Gloth V. Gloth, 153 S.E. 879 154 
Va. 511, 71 A.L.R. 700. 

Ecclesiastical courts governed by 
civil and canon law 
From an early period in English 
history ecclesiastical courts which 
had jurisdiction over divorces were 
governed by principles of canon and 
civil law, which became a part of 
the common law to that extent. 


Md.— Dickie v. Boone, 51 A. 2d 162, 
187 Md. 579, 170 A.L.R. 156. 

27. Nev.—State v. Moore, 207 P. 75 
46 Nev. 65, 22 A.L.R. 1101. 

28. Fla.—Chisholm v, Chisholm, 125 
So. 694, 98 Fla. 1196. 

N.M.—^Hodges v. Hodges, 159 P. 1007, 
22 N.M. 192. 

Langerman v. Langerman, 104 
N.E.2d 857, 303 NY. 466. 

Rice V. Andrews, 217 N.T.S. 628, 
127 Misc. 826. 

19 C.J. p 21 note 82 [b]. 

Not part of common law 
Adjudications of ecclesiastical 

court did not form any portion of 

common law. 

Del—du Pont v. du Pont, 83 A.2d 105 
7 Terry 280, error dismissed 90 A. 
2d 467, 8 Terry 229—Brown v. 
Brown, 29 A.2d 149, 3 Terry 157. 

28.5 W.Va.—State ex rel. Watson 
V. Rogers, 39 S.E.2d 268, 129 W.Va. 
174 Boger v. Boger, 104 S.E. 49 
86 W.Va. 590. 

V. Chisholm, 125 
So. 694, 98 Fla, 1196. 

*2 A.2d 540, 31 
Md. 533—Lickle v. Boone, 51 A 2d 
162, 187 Md. 579, 170 A.L.R. 156- 
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Vt. 472. ■“ 

19 C.J. p 21 note 82. 

“Great lights and sound guides” 
Leading principles dtiv^'Iopcd i,y 
ecclesiastical courts of England 
should he considered as “great lights 
and sound guides" in the administra¬ 
tion of the law of divorce. 

Del.—du Pont v. <lu P(nil, 83 a. 2d 
105, 7 Terry 280, error dismissod 
90 A.2d 407, 8 Torry 329—S. v. .S. 
29 A.2d 325, ,3 Terry 192—liniwu v! 
Brown. 29 A.2d 149, 3 T.'rry I.-;?.- 
Jeans v. Joans, 2 W.W.Har'r. 38. 

lt2d 953, 62 Wyo. 207, 113 A.L.K. 

30. Mich.—Toft V. Toft, 3 Mich. 07. 

31. U.S.— M.nynard v. Trill, \V',i.sli. 

32. U.S.—Maynard v. Iim, w.-ish 

S 

19 C.J. p 17 note 14. 

Early legislative divorces in Dela¬ 
ware 

®®P''->-ation from Croat 
Britain we had no statute l.oarlutt 
upon divorce. The Bcgl.slaiu;;s 
the Colonies assumod to thcnisoi vo.s 
the power exercised by the Entflish 
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lave generally recognized the right of the state 
egislatures, in the absence of constitutional re- 
traints, to exercise the power,33 the jurisdiction of 
egislatures over divorce being based on the author- 
ty of the legislature to determine the “status” of its 

itizens.33.5 

In some jurisdictions, where the power of the 
egislature to grant divorces is not expressly pro- 
libited by the constitution, there has been consider- 
ible conflict of opinion as to whether the division of 
tate governments into three departments does or 
loes not impliedly inhibit the legislative department 
rom the exercise of such judicial functions, some 
:ases holding that such division of the state gov- 
irnments does not affect or exclude legislative con- 
rol over the marriage relation,34 while others 
;trongly insist that the granting of divorces by the 
egislature is a clear encroachment of the judicial 
)rerogative,35 especially where jurisdiction to grant 
livorces for the same cause has been conferred by 
general statute upon the judiciary.36 In many, if 
lot most, jurisdictions, however, constitutional pro- 


DIVORCE § 5 

visions either limit or prohibit the exercise of the 
power to grant legislative divorces.37 

Where the power of the legislature in respect to 
divorces is not limited, it has been held that the legis¬ 
lature may grant a divorce without any alleged 
cause ;33 but, where the power to grant divorces is 
limited by the constitution to certain grounds, an in¬ 
quiry into them is a necessary duty to prevent in- 
justice.39 The power may be exercised without no¬ 
tice to either party.40 

Effect on property rights. A legislative divorce 
differs from a judicial divorce in that the former 
cannot divest vested property rights not pertaining 
to the marriage relation, while the latter can;4i 
nor can a legislative divorce provide for the mainte¬ 
nance of the wife by an allowance in the nature of 
alimon^^ or direct the payment of money to the wife 
out of the husband’s estate ;42 but as to all rights 
dependent on the marriage relation itself a legisla¬ 
tive divorce has the same effect as a judicial di- 
vorce.43 


Parliament and legislative divorces 
became the rule. Before the Revo- 
ution divorces were granted hy the 
legislature in Pennsylvania . . . 

ind in Delaware as early as 1789. 

. . From 1789, and until pro- 

libited by the Constitution of 1897, 
livorces were granted at almost ev- 
5 ry session of the Delaware Legisla- 
:ure, and amounted to approximately 
500 in number. These legislative di- 
v'orces continued with increasing fre- 
luency, notwithstanding our first di- 
\rorce Act of February 3, 1832 . . . 

?ave to the Superior Court ‘sole cog- 
niizance of granting divorces.' ” 

Del.—Brown v. Brown, 29 A.2d 149, 
151, 3 Terry 157. 

33. Ky.—Iring v. Iring, 221 S.W. 

219, 188 Ky. 65, 9 A L.R. 1070. 

19 C.J. p 17 note 15. 

“The consent of the state [to the 
dissolution of a marriage] may be 
directly given by special legislative 
enactment, unless prohibited by con¬ 
stitutional provision as in Michigan.” 
Mich.—Ritzer v. Ritzer, 220 N.W. 812, 
814, 243 Mich. 406. 

Effect of STibsecLuent judicial denial 
of power 

Where the legislature has long ex¬ 
ercised the power to grant divorces 
a subsectuent decision of the courts 
denying its power will not invalidate 
previous legislative divorces. 

Ohio.—Bingham v. Miller, 17 Ohio 
445, 448, 49 Am.D. 471. 

19 C.J. P 17 note 24. 

33.5 Del.—Brown v. Brown, 29 A.2d 
149, 3 Terry 157. 


34. Md.—^Wright v. Wright, 2 Md. 
429, 56 Am.D. 723. 

19 C.J. p 17 note 18. 

35. Fla.—Ponder v. Graham, 4 Fla. 
23. 

19 C.J. p 17 note 19. 

“The power to grant divorces is a 
judicial power and not a legislative 
one.” 

Fla.—McGowin v. McGowin, 165 So. 

274, 275, 122 Fla. 394, 

Estoppel to deny validity of legis. 
lative divorce 

Where both parties to a legisla¬ 
tive divorce lived apart for many 
years, remarried, and ceased to in¬ 
termeddle with the affairs of each 
other, it was held that, assuming 
the divorce to be invalid, the cir¬ 
cumstances operated as an effectual 
estoppel and precluded either from 
interfering with the other's affairs. 
Mo.—Richeson v. Simmons, 47 Mo. 20. 

36. Me.—Adams v. Palmer, 51 Me. 
480. 

19 C.J. p 17 note 20. 

37. Ky.—Iring v. Iring, 221 S.W. 
219, 188 Ky. 65, 9 A.L.R. 1070. 

Mich.—Ritzer v, Ritzer, 220 N.W. 
812, 243 Mich. 406—^De Vuist v. 
De Vuist, 199 N.W. 229, 228 Mich. 
454. 

Mont.—Crenshaw v. Crenshaw, 182 
P.2d 477, 120 Mont. 190. 

Utah.—In re Higbee’s Estate, 5 P. 

693, 4 Utah 19. 

19 C.J. p 17 note 16. 

Iiocal or special law granting divorce 
prohibited 

La.—Oils V. Bahan, 26 So,2d 146, 209 
La. 1082, 166 A.L.R. 494. 
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Statute not in violation of constitu¬ 
tional prohibition 

Statute providing for legitimation 
of natural children whose parents 
marry after their birth, and which 
declares that the marital status of 
parents is outside purview of the act, 
is not in violation of section of con¬ 
stitution which forbids legislature 
to grant divorces except by general 
law, or section relating to inter-racial 
marriages. 

Tenn.—Southern Ry. Co. v. Sanders, 
246 S.W.2d 65, 193 Tenn. 409. 

38. U.S.—^Maynard v. Hill, Wash. 
Terr., 8 S.Ct. 723, 125 U.S. 190, 31 
L.Ed. 654. 

Ky.—Gaines v. Gaines, 9 B.Mon. 295, 
48 Am.D. 425. 

39. Pa.—Jones v. Jones, 12 Pa. 350, 
51 Am.D. 611. 

19 C.J. p 18 note 26. 

40. U.S.—Maynard v. Hill, Wash. 
Terr., 8 S.Ct. 723, 125 U.S. 190, 31 
L.Ed. 654. 

19 C.J. p 18 note 27. 

41. Md.—Crane v. Meginnis, 1 Gill 
& J. 463, 19 Am.D. 237. 

19 C.J. p 18 note 28. 

42. Del.—Townsend v. Griffin, 4 
Del. 440. 

19 C.J. p 18 note 29. 

legislature had uo power to grant 
alimony, for such grant was in the 
nature of a judicial judgment. 

Del.—Brown v. Brown, 29 A.2d 149, 3 
Terry 157. 

43. Conn.—Starr v. Pease, 8 Conn. 
541. 

Iowa.—Levins v. Sleator, 2 Greene 
604. 

19 C.J. p 18 note 30. 
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§§ 6-7 DIVORCE 


§ 6. -Judicial Divorces 

As a general rule, a marriage may be dissolved by 
divorce only in a court of justice, and a divorce granted 
by sentence of a court of justice pursuant to general law 
is a judicial divorce. 

Under constitutional or statutory provisions, a 
marriage may be dissolved by divorce only in a court 
of justice,-3-50 although a court of justice has no 
inherent power so to do;^3.55 and a divorce granted 
by the sentence of a court of justice pursuant to 
general law is a judicial divorce,^^ as distinguished 
from a legislative divorce, defined supra § 5. 

A judicial divorce may be, as appears supra § 1, 
either absolute or limited, or, as otherwise denomi¬ 
nated, a vinculo matrimonii or a mensa et thoro. In 
England, a divorce a mensa et thoro was the only 
divorce known to the esslesiastical law;45 and in at 
least one of the United States the courts have no 
power to grant any divorce other than one a mensa 
et thoro.^® In most of the states limited divorces are 
discouraged,47 although courts are generally author¬ 
ized to grant them;48 and it has been held that, 
where plaintiff seeks only a limited divorce, the 
court has power to grant it even in cases where it is 
found that all the grounds for an absolute divorce 
exist.49 


§ 7. Nature, Form, and Scope of Remedy 

While a divorce proceeding Is a controversy between 
husband and wife to determine who is at fault in causing 
domestic difficulties, it is not a private controversy; and 
while it is strictly neither an action at law nor a proceed¬ 
ing in equity, it partakes of the nature and character 
of the latter. It is generally considered an in rem action 
as far as it affects the status of the parties, but in per¬ 
sonam as to other matters. 

While a divorce proceeding is primarily a con¬ 
troversy between husband and wife,49-i'>0 it is not an 
adversary proceeding in the customary sensc\49.55 
and it is something more than a private controver- 
sy.49.60 An action for divorce is a proceeding to 
determine who is at fault in causing domestic dif- 
ficulties,49-65 and it is not an attempt to promote 
the family unit, but, rather, an attempt to disrupt 
it.49.70 A divorce is not punishment of an offend¬ 
ing spouse for a wrong done to the other 
spouse,•49-75 it is relief granted to the suffering 
spouse;49.80 an extraordinary remedy for evils 
which are unavoidable and unendurable, and which 
cannot be relieved by any proper and r(‘ris{)nal)lc 
exertion of the party seeking the aid of the 
C0Urt.49.85 

An action for divorce is strictly a judicial pro¬ 
ceeding, and the questions which arise in such 


43.50 Mont.—Crenshaw v. Crenshaw, 
182 P.2d 477, 120 Mont 190. 

43.55 Mont.—Crenshaw v. Crenshaw, 
supra. 

44. Fla.—Corpus Juris quoted iu 
Givens v. Givens, 163 So. 574, 576, 
121 Fla. 270. 

19 C.J. p 18 note 31. 


In Hew Mexico, however, it has 
been held that there is no power 
vested by statute in the courts to 
award a limited divorce or a legal 
separation and hence no such power 
exists. 

N.M.—^Hodges v. Hodges, 159 P. 1007, 
22 N.M. 192. 


legislative ratification of decree 
Where so required by constitution¬ 
al provision, the legislature must 
ratify or confirm a divorce decree in 
order to validate it. 

Ala.—Wilson v. Holt, 3 So. 321, 83 
Ala. 528, 3 Am.S.R. 768. 

19 C.J. p 18 note 32. 


45. Ala.—Corpus Juris Secundum 
cited in Darden v. Darden, 21 So.2d 
549, 550, 246 Ala. 525. 

Mo.—State v. Hostetter, 129 S.W 2d 
1, 344 Mo. 770. 

Vt.—Corpus Juris Secuudum cited in 
Loeb V. Loeb, 114 A.2d 518, 527, 
118 vt. 472. 

Va.—Gloth V. Gloth, 153 S.E. 879, 
154 Veu 511, 71 A.L.R. 700. 

19 C.J. p 18 note 37. 


46. S.C.—^McCreery v. Davis, 22 S 
E. 178, 44 S.C. 195. 51 Am.S.R. 794 
28 L.R.A. 655. 

47 - N.T.— Barrere v. Barrere. - 
Johns. Ch. 187. 

19 C.J. p 18 note 39. 

48. Ark.-Bauman v. Bauman 1 { 
Ark. 320, 68 Am.D. 171 . 

Minn. ^Wagner v. Wagner, 30 HW 
766, 36 Minn. 239 . « in-w 


49. Heb.—^Pick v. Pick, 156 H.W. 
769, 99 Neb. 433. 

49.50 Md.—^Dickie v. Boone, 51 A.2d 
162, 187 Md. 579, 170 A.L.R. 156. 
Utah.—Morrison v. Federico, 232 P. 
2d 374, 120 Utah 75. 

49.55 Md.—Koger v, Koger, 142 A. 
2d 599. 

Wash.—Corson v. Corson, 283 P.2d 
673, 46 Wash.2d 611. 

49.60 Mont.—Crenshaw v. Crenshaw, 
182 P.2d 477, 120 Mont. 190. 

State as impliedly a party see infra 

§ 8. i 


49.65 Utah.—Morrison v. Federico 
232 P.2d 374, 120 Utah 75. 

49.70 Utah.—^Morrison 
supra. 


Federico, 


49.75 Conn.—Morgan v. Morgan, 13 
A. 254, 103 Conn. 189. 

N.H.—Szulc V. Szulc, 72 A.2d 500, 9 
N.H. 190—Robinson v. Robinson. 2 
A. 362, 66 N.H. 600, 49 Am.S.R 
632, 15 L.R.A 121. 

N.J. Friedman v. Friedman, 116 A 
2d 793. 37 N.J.Super. 52—Egnozzi v 
Egnozzi, 86 A.2d 272, 17 N.J.Supei 
433. 


Hot punitive measure 
N.J.—Stcinbruggo v. Stoinbrugge, 65 
A.2d 606, 2 N.J. 77. 

Reaction of state to an act 

“Divorce, in short, is not a puni.sh- 
ment for an act; it i« the reaction 
of the state to the elXoot of an act 
upon the marital relations. The 
state where the effect i.s felt, that 
is the state of domicile, judg(>a that 
as a result of the act the longer con¬ 
tinuance of the marital relation is 
undesirable." 

N'-J.— ^Voss V. Voss, 75 A.2d 889. 892, 
6 N.J. 402. 

49.80 N.TT.—Szulc v. Szulc, 72 A.2d 
500, 9G N.H. 190—Robin.son v. Itob- 
inson, 23 A. 362. 66 N.H. 600, 49 
Am.S.R. 632, 15 L.R.A. 12L. 

As remedy for the innocent against 
the guilty see infra § 67 a. 

Protection afforded aggrieved party 
from future harm 

N.J.—Stcinbruggo v. Steinbrugge 66 
A.2d 606, 2 N.J. 77, 

Friedman v. Friedman, 116 A.2d 
793, 37 N.J.Super. 52—Egnozzi v. 
Bgnozzi, 86 A.2d 272, 17 N.J.Super. 


P.2d 512, 208 Okl. 470—Morri.s v. 
Morris, 270 P. 833, 132 Okl. 291. 
133 Okl. 176—Reed v. Iteod, 246 P. 
413, 119 Okl. 6. 

"^^S'—Weber v. Weber. 44 N. 
W.2d 571. 257 Wls. 613. 
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proceedings involve investigations which are prop¬ 
erly of a judicial nature.^9-95 An action for di¬ 
vorce is a statutory proceeding,^0 a proceeding of a 
special character and form,^®-® which differs sub¬ 
stantially from other proceedings.^O-io A divorce 


DIVORCE § 7 

proceeding is sui generis,®^ and, since it is of ec- 
clesiastical origin, as stated supra § 3, strictly speak¬ 
ing, it is neither an action at law nor a suit m 
equity,52 although it partakes of the nature and 


49.95 Wis.—"Weber v. Weber, supra. 

50. Ala.—Ex parte Mercer, 49 So.2d 
670, 255 Ala. 3—Spencer v. Spencer, 

47 So.2d 252, 254 Ala. 22—Anthony 

V. Anthony, 128 So. 440, 221 Ala. 

221 . 

Pel.—Potter v. Potter, 2 A.2d 93, 9 

W. W.Harr. 487. 

Fla.—Perla v. Perla, 58 So.2d 689. 

Ind.—Hetherington v. Hetherington, 

160 N.E. 345, 200 Ind. 56. 

Mich.—Stellwagen v. Stellwagen, 269 
N.W. 216, 277 Mich. 412—^Winter 

V. Winter, 268 N.W. 774, 276 Mich. 
665—Lakritz v. Wayne Circuit 
Judge, 233 NW. 208, 252 Mich. 148 
—^White V. White, 219 N.W. 593, 

242 Mich. 555. 

Mo.—Franklin v. Franklin, 283 S.W. 

2d 483, 365 Mo. 442-—Schulte v. 
Schulte, 140 S.W.2d 51—State ex 
rel. Couplin v. Hostetter, 129 S. 

W. 2d 1, 344 Mo. 770. 

Clark V. Clark, App., 306 S.W.2d 

641—McKenzie v. McKenzie, App., 
306 S.W.2d 588—May v. May, App., 
294 S.W.2d 627—Simmons v. Sim¬ 
mons, App., 280 S.W.2d 877—Cop- 
burn V. Coggburn, App., 256 S.W.2d 
836—Lohmann v. Lohmann, App., 
246 S.W.2d 368—Schumacher v. 
Schumacher, App., 223 S.W.2d 841 

_Fawkes v. Fawkes, App., 204 S. 

W.2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W.2d 31, 
357 Mo. 634—State ex rel. Rodgers 

V. White, 201 S.W.2d 781, 239 Mo. 
App. 838—Galst v. Galst, App., 188 
S.W.2d 843—Gilsey v. Gilsey, 201 S. 

W. 588, 198 Mo.App. 505. 

]y[ont.—Docotovich v. Docotovich, 229 
P.2d 971, 125 Mont. 56, 

Nev.—Dillon v. Dillon, 220 P.2d 213, 
67 Nev. 428. 

N.J.—^Antonelli v. Antonelli, 82 A.2d 
482, 14 N.J.Super. 580, reversed on 
other grounds 84 A.2d 753, 16 N.J. 
Super. 439. 

N.T.—Powell V. Powell. 122 N.T.S. 

2d 281, 282 App.Div. 99. 

Ohio.—Dansby v. Dansby, 133 N.E.2d 
358, 165 Ohio St. 112, 57 A.L.R.2d 

464. _ „ 

Luebkeman v. Luebkeman, 61 JN* 
E 2d 638, 75 Ohio App. 566—^Purdy 
V. Purdy, 179 N.E. 698, 41 Ohio 

^^i'endrix v. Hendrix, Com.Pl., 103 
N.E.2d 317—Nardacci v. Nardacci, 
Com.Pl., 86 N.E.2d 50. 

Or.—Zipper v. Zipper. 235 P.2d 866, 
192 Or. 568. 

Pa.—Blesh V. Blesh, 18 Pa.Dist. & 
Co. 721—^Ackerman v. Ackerman, 
3 Pa.Dist. & Co. 296, 38 Lanc.Rev. 
323. 


Augustine v. Augustine, Com.Pl-, 
32 Del.Co. 211—Witteman v. Witte- 
man, Com.Pl., 29 North.Co. 262. 

R.I.—Rotondo V. Rotondo, 125 A.2d 

Tenn.—Carter v. Carter, 191 S.W.-d 
451. 28 Tenn.App. 478. 

Wash.—Shaffer v. Shaffer. 252 P.2d 
763, 43 Wash.2d 629 —Palmer v. 
Palmer, 258 P.2d 475, 42 Wash.2d 
715_-Arneson v. Arneson, 227 P.2d 
1016, 38 W'ash.2d 99. 

-WWa.—Smith v. Smith, 59 S.E.2d 
894, 134 W.Va. 448. 

■^is—Hirchert v. Hirchert, 11 N.W. 
2d 157, 243 Wis. 519—Sang v. Sang, 
3 N.W.2d 340, 240 Wis. 288. 

19 C.J. p 22 note 86. 

Technically statutory action. 

Conn.— Kelsall v. Kelsall, 90 A.2d 
878, 139 Conn. 163. 


50.5 Ill.—Gonzalez v. Gonzalez, 127 
N.E.2d 673, 6 Ill.App.2d 310. 

Ohio.—Smith v. Smith, 11 Ohio Supp. 
5. 

Pa.—Commonwealth ex rel. Branch v. 
Branch, 104 A.2d 183, 175 Pa.Super. 
373. 

Special statutory proceeding 
Ohio.—Perry v. Perry, 135 N.E.2d 
427, 100 Ohio App. 15. 

Not special proceeding 
^Yyo. —^Book V. Book, 141 P.2d 546, 59 
Wyo. 423, 167 A.L.B. 352. 

50.10 R.I.—Smith v. Smith, 34 A.2d 
726, 69 R.I. 403. 

Different treatment accorded 

Divorce suits are accorded differ¬ 
ent treatment from ordinary civil ac¬ 
tions because of interest of public in 
preservation of the marital status. 
Ohio.—^Maimone v. Maimone, App., 
90 N.E.2d 383. 


567—^Lingner v. Lingner, 56 S.W. 

2d 749, 165 Tenn. 525. 

Troutt V. Troutt, 250 S.W.2d 372, 

35 Tenn.App. 617—^Russell v. Rus¬ 
sell, 3 Tenn.App. 232. 

Tex.—Grant v. Grant, Civ.App., 286 
S.W. 647. 

19 C.J. p 22 note 88. 

The many statutory limitations, 
with respect to both jurisdiction and 
procedure, differentiate the divorce 
case from ordinary suits in equitj 
[and render it a chancery case sui 

generis. _ 

Va.—^3kIcCotter v. Carle, 140 S.E. 6*0, 
149 Va. 584. 

52. Me.—Mitchell v. Mitchell, 11 A. 
2d 898, 136 Me. 406. 

N.Y.—^People V. Shea, 94 N.E. 1060, 
201 N.Y. 471. 

Pa.—Blesh v. Blesh, 18 Pa.Dist. & 

1 Co. 721—^Ackerman v. Ackerman, 

I 3 Pa.Dist. & Co. 296, 38 Lanc.Rev. 
323. 

19 C.J. P 22 note 87 [c]. 

Not strictly eanitable proceeding 
Md.—Gold v. Gold, 62 A.2d 540, 91 
Md. 633. 

Treated as non-law action 

_^Allan v. Allan, 63 N.Y.S.2d 

924. 

A separation action is a special 
proceeding in equity. 

N.Y.—Holt V. Carr, 9 N.Y.S.2d 818, 
170 Misc. 32, modified on other 
grounds 14 N,Y.S.2d 838, 258 App. 
Div. 772. 


51. Cal.—^Darsie v. Darsie, 118 P.2d 
898, reheard 122 P.2d 64, 49 C.A.2d 
491. 

Idaho.—Corpus Juris cited in Finnell 
V. Finnell, 81 P.2d 401, 402, 59 Ida- 

hO 148. -r-r * + 

Mo.—State ex rel. Couplin v. Hostet¬ 
ter, 129 S.W.2d 1, 344 Mo. 770— 
Arnold v. Arnold, 222 S.W. 996. 

Milster v. Milster, 209 S.W. 620, 
200 Mo.App. 603. 

Neb.—^Zenker v. Zenker, 72 N.W.2d 
809, 161 Neb. 200. 

N.J.—Pollino V. Pollino, 121 A.2d 62, 
39 N.J.Super. 294. 

Gondas v. Gondas, 134 A. 615, 
99 N.J.Eq. 473. ^ 

pj._^McLaughlin v. McLaughlin, 117 

A. 649, 44 R.I. 429. 

Tenn.—Browder v. Browder, 221 S. 
W2d 526, 188 Tenn. 488—Brown v. 
Brown, 72 S.W.2d 557, 167 Tenn. 
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Not equitable action 
Ohio.—Shively v. Shively, 95 N.E.2d 
276, 88 Ohio App. 7. 

Corpus Juris quoted as showing 
the rule in other jurisdictions as to 
the nature of divorce proceedings. 
Nev.—Thompson v. Thompson, 247 P. 
545, 547, 49 Nev. 375, 47 A.L.R. 569. 


lu IStlissouri 

(1) A divorce action is a proceed¬ 
ing sui generis and is not a purely 
common-law or equitable proceeding 
but has qualities of both. 

Mo.—State ex rel. Couplin v. Hostet¬ 
ter, 129 S.W.2d 1, 344 Mo. 770. 

(2) Other cases have denied gen¬ 
erally that the proceeding is a suit or 
action in equity. 

Mo.—Schulte V. Schulte, 140 S.Vr.-d 
51. 

King V. King, 170 S.W.2d 982, 237 
Mo.App. 764—Couplin v. Couplin, 
App., 121 S.W.2d 186, certiorari 
quashed State ex rel. Couplin v. 
Hostetter, 129 S.W. 1. 344 Mo. 770 

_Bowers v. Bowers, 35 S.W.2d 39, 

225 Mo.App. 1197—O’Neil v. O’Neil, 
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character of the latter.®^ It has been said that a 
divorce proceeding is tried on the equity side of 
the court53.5 because of its ecclesiastical origin,53-10 
and presents questions of purely equitable cogni¬ 
zance,5^ and some courts have declared that it is, or 
is essentially and to all intents and purposes, an 

equity proceeding.55 
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Accordingly, while some courts have ruled that a 
suit for divorce docs not involve an appeal to the 
general powers or jurisdiction of the equity foruin^o 
and that ordinary principles of equity jurisprudence 
do not obtain therein,57 it is more comnionly held 
that the courts may apply equitable principles in di¬ 
vorce actions.58 However, the equity powers of the 


App.. 264 S.W. 61—Gilsey v. Gilsey, 
201 S.W, 588, 198 Mo.App. 505. 

(3) In still other cases the pro¬ 
ceeding has been denominated an ac¬ 
tion or suit at law, or a statutory 
suit at law. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—May v. May, App., 294 S. 
AV.2d 627—Cody v. Cody, App., 233 
S.W.2d 777—Fite v. Fite. App., 196 
S.W.2d 65—Galst v. Galst, App., 188 
S.W.2d 843—^Howard v. Howard, 
App., 171 S.W.2d 92—King v. King. 
170 S.W.2d 982, 237 Mo App. 764— 
Erlacher v. Erlacher, App., 145 S. 
W.2d 974—Bowers v. Bowers, 35 S. 
W.2d 39, 225 Mo.App. 1197—Klenk 

V. Klenk, App., 282 S.W. 153— 
O’Neil V. O'Neil, App.. 264 S.W. 61. 

(4) However, it has been stated 

with regard to some of such cases 
that w’hile “the cases ... do 
say that generally a proceeding for 
divorce and alimony is an action at 
law, not in equity . . . they 

qualify the . . . statement by 

explaining that while such a pro¬ 
ceeding originated in the common 
law of England, in this state it is 
a statutory rather than an equitable 
action” and that “they do not hold 
that remedies of an equitable nature 
cannot be applied.” 

Mo.—State ex rel. Couplin v. Hostet- 
ter, 129 S.AV.2d 1, 4, 344 Mo. 770, 

53, Conn.—^Krasnow v, Krasnow, 99 
A.2d 104, 140 Conn. 254—^Kelsall v. 
Kelsall, 90 A.2d 878, 139 Conn. 163. 
Ill-—Bremer v. Bremer, 122 N.E.2d 
794, 4 I11.2d 190. 

Mo,—Schulte V. Schulte, 140 S.W.2d 
51. 

Johnson v. Johnson, App.. 240 S. 

W. 2d 184—Padgett v. Padgett, 
App., 231 S.W.2d 207—^Fite v. Fite, 
App., 196 S.W.2d 65—Galst v. Galst, 
App., 188 S.W.2d 843—^King v King, 
170 S.W.2d 982, 237 Mo.App, 764— 
Erlacher v. Erlacher, App., 145 s. 
W.2d 974—Couplin v. Couplin, App., 
121 S.W.2d 186, certiorari quashed 
State ex rel. Couplin v. Hostetter, 
129 S.W.2d 1, 344 Mo. 770—Eng¬ 
land V. England, 39 S.W.2d 429, 
225 Mo.App. 725—O’Neil v. O’Neil 
App., 264 S.W. 61. 

Nev.—^Dillon v. Dillon, 220 P.2d 213, 
67 Nev. 428—Carroll v. Carroll, 268 
P. 771, 51 Nev. 62, rehearing denied 
272 P. 3, 51 Nev. 188—Thompson 
V. Thompson, 247 P. 545, 49 Nev 
^375, 47 A.L.R. 569. 

—^Pollino V. Pollino, 121 A.2d 62, 
39 N.J.Super. 294. 


Pa.—Seltzer v. Seltzer, 29 Pa.Dist. 
1040, 29 Pa.Co. 244. 23 Dauph.Co. 
193. 

S.C.—Mincey v. Mincey, SO S.E 2d 
123, 224 S.C. 520. 

Tenn.—Browder v. Browder, 221 S. 
W.2d 526, 188 Tenn. 488—Lingnor v. 
Lingner, 56 S.W.2d 749, 165 Tenn. 
525—Broch v. Broch, 47 S.W.2d 84. 
164 Tenn. 219. 

Rutledge v. Rutledge, App., 293 
S.W.2d 21—Troutt v. Troutt, 250 S. 
W.2d 372, 35 Tenn.App. 617. 

In nature of action in equity 
Cal.—Darsie v. Darsie, 122 P.2d 64, 
49 C.A.2d 491. 

Analogous to suit in chancery 
Mo.—Oody V. Cody, App., 233 S.W.2d 
777—Crum v. Crum, App., 217 S. 
W.2d 715. 

Divorce case and auxiliary proce¬ 
dures possess many incidents and 
qualities of equitable proceeding. 

Mo.—Link v. Link, App., 262 S.W.2d 
318. 

53.5 Mo.—Crum v. Crum, App., 217 
S.W.2d 715—^Fite v. Fite, App., 196 
S.W.2d 65—Howard v. Howard, 
App,, 171 S.W.2d 92. 

N.T.—^Allan v. Allan, 63 N.T.S.2d 924. 
Divorce within cognizance of equity 
courts 

Conn.—^Kelsall v. Kelsall, 90 A.2d 
878, 139 Conn. 163. 

Proceeding not in equity hut on law 
side of court 

Mass.—^Watts v. Watts. 45 N.E.2d 
273, 312 Mass. 442. 

53.10 N'.T.—Allan v. Allan, 63 N.Y.S. 
2d 924. 

54. Okl,—Wright v. Wright. 303 P. 
2d 428—Creech v. Creech, 292 P.2d 
376—Hayes v. Hayes, 62 P.2d 62, 
178 Okl. 206—^Newberry v. New¬ 
berry, 296 P. 202, 147 Okl. 249— 
McCurdy v. McCurdy, 253 P. 205, 
123 Okl. 295—Gray v. Gray, 215 P. 
208. 89 Okl. 237. 

55. Ariz.—^Wood v. Wood, 265 P.2d 
778, 76 Ariz. 412—Schwartz v. Dur¬ 
ham, 80 P.2d 453, 52 Anz. 256. 

Cal.—Borg v. Borg, 76 P 2d 218, 25 
C.A.2d 25—^Emerson v. Emerson, 55 
P.2d 1265, 12 C.A.2d 648. 

D.C.—Ryan v. Ryan, D.C., 139 F.Supp. 
98, affirmed 230 F.2d 838, 97 XJ.S. 
App.D.C. 288. 

Ga.—Moss V. Moss, 26 S.E.2d 628, 196 
Ga. 340. 

Idaho.—Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 275. 

Mont. State ex rel. Houlchons v. 
District Court of Fourth Judicial 
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Dist. in and for Ravalli County,. 
199 P.2d 272, 122 Mont. 76. 

S.C.—Dobson v. Atkinson, 100 S.E,2d 
531, 232 S.C. 12. 

Tenn.—Corpus Juris cited in Sloan 
v. Sloan, 295 S.W. 62, 64, 155 Tonn. 
422. 

Humphreys v. Humphroys, 281 S. 
W.2d 270, 39 Tenn.App. 90—Stepp 

V. Stopp, 11 Tenn.App. 578. 

Wash.—McKay v. McKay, 2tS7 F.2d 

330, 47 Wash.2d 301—Kri(*kson v. 
Erickson, 194 r.2d 954, 30 Wash. 
2d 014. 

Effect of equitahlewiegal Jurisdiction 
of court 

A divorce action nml the rt'Iicf 
given therein are esst^ntially <‘<iuita- 
l)le in their nature, and tlie fact 
that both equitable and legal rights 
ha\e (^omo to be admiiiistenal by a 
single court doi's not c.hang(‘ the na¬ 
ture of the dt'cree,. 

Conn.—German v. Gernmii, IKS A. 
429, 122 Conn. 155. 

56. Mich.—Walk<‘r v. Walkta*, 47 N. 

W. 2d 633, 330 Mieh. 332, 31 A.1..R. 
2d 1250. 

Ohio.—Dougherty v. Doughertv, 125 
N.E.2a 15, 97 Ohio App. 232- Shive. 
ly V. Shively, 95 N.R2(1 276, KS 
Ohio App. 7. 

Pa.—Ble.sh v. Bb'sh, 18 Pa.Di.st. & 
Co. 721—Aokermau v, A(’kerniau, 3 
I’a.DisL. & Co. 296, 38 I.am-.L.Uev. 
323. 

Va.—McCottor v. Carlo, 140 S.E. 670, 
149 Va. 584. 

57. Mich.—Winli‘r v. Winter, 268 N. 
W. 771, 276 Mieh. 665. 

Pa.—Ulesh v. lllesh, IS Pa.Dist. A 
Co. 721—Ackerman v. Ackerman, 3 
Pa.DLst. & Co. 206, 38 I.anc.L.Rev, 
323. 

Ordinary equity jurisdiction not exer¬ 
cised 

In divorce proco(idings the court 
sits, not in the exercise of it.s ordi¬ 
nary equity jurisdiction, but a.s a di¬ 
vorce court. 

Md.—Gold V. Gold, 62 A.2d 540, 91 
Md. 533—Tjickle v. Boom*, 51 A.2<I 
162. 1 87 Md. 579. 170 A. UR. 156 - 
Dougherty v. Dough(*rty, 4S A.2d 
451, 187 Md. 21. 

58. Ill.—Bremer v. Brennu’, 122 N E. 
2d 794, 4 Ill.2d 190. 

Kohler v. Koliler, 61 N.E,2d (>S7 
326 in.App. 105. 

Mo.—Corpus Juris Secundum cited in 
Franklin v. Franklin, 2S3 S.W.2d 
483, 486, 365 Mo. 442— State ex rel. 
Couplin v. MosLetler, 120 S.W 2<J 1 
344 Mo. 770. 
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DIVORCE § 7 


:ourt cannot be invoked to change the requirements , 
^nd procedure set forth in the controlling stat- 

Divorce proceedings are generally regarded as 
civil actions or suits,or, at least, as being of a 
civil nature, as distinguished from criminal pro¬ 
ceedings, although they differ from ordinary civil 
actions in many respects.^^ Thus, since there is no 
common law governing divorce, as stated infra § 8, 
a court in exercising divorce jurisdiction does not 
act according to the course of the common law.®^-^ 
In some jurisdictions divorce proceedings have been 
regarded as actions ex contractu.^^ In others, how¬ 
ever, they have been considered to be neither actions 
ex contractu nor actions ex delicto, although in a 


measure partaking of features characteristic^ of 
both.®^ It has also been held that divorce actions 
resemble criminal proceedings,®^ or, by some author¬ 
ities, are by nature quasi-criminal proceedings,® 
although the latter designation has been rejected by 
other authorities.®® 

Proceeding in personam or in rent. While the 
right to prosecute an action for divorce is entirely 
personal,®®-® divorce proceedings are, in some re¬ 
spects, purely in personam, while in others the}' are 
clearly in rem..® ‘ W'hile a divorce action has been 
held not a real action,®® as a general rule, it is con¬ 
sidered a proceeding in rem, or at least quasi in 
rem,®® particularly in so far as it affects the matri- 


Simmons v. Simmons, App., 280 
S.W.2d 877—Coggburn v. Coggburn, 
App., 256 S.'W.2d 836—Padgett v. 
Padgett, App., 231 S.W.2d 207- 
N.Y.—Johannessen v. Johannessen, 
128 N.T.S. 892, 70 Misc. 361. 

Or.—Steiwer v. Steiwer, 230 P. 359, 
112 Or. 485. 

Tenn.—Sloan v. Sloan, 295 S.W. 62, 
155 Tenn. 422. 

Procedure as in accord with equity 
or chancery practice see infra § 
148. 

Tried and disposed of on ecLUitahle 
principles 

Mo.—Fawkes v. Fawkes, App., 204 S. 
W.2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W.2d 31, 
357 Mo. 634. 

Action to which equity rules apply 
A proceeding for divorce is an ac¬ 
tion to which general equity rules 
ordinarily apply, although limited in 
some respects by statute. 

\^yo.—Book V. Book, 141 P.3d 546, 
59 Wyo. 423, 167 A.L.K. 352. 

58.5 N.T.—Powell v. Powell, 122 N. 
Y.S.2d 281, 282 App.Div. 99. 

Antenuptial agreement not to obtain 
divorce 

Where a person prior to marriage 
entered into an agreement to adhere 
to divine law prohibiting all divorce, 
and thereafter married and subse¬ 
quently sought a divorce, court of 
equity would not enjoin person from 
proceeding for divorce. 

Me.—^Dumais v. Dumais, 122 A.2d 3—., 
152 Me. 24. 

59 . Me.—Harmon v. Harmon, 159 A. 
856, 131 Me. 171. 

Mo-—Crum v. Crum, App., 217 S.W.2d 
715. 

Mont.—Crenshaw v. Crenshaw, 182 
P.2d 477, 120 Mont. 190. ^ 

*P 0 x._Grant v. Grant, Civ.App., 2 

S.W. 647. 

Wash.— Heney v. Heney, 165 P.2d 864, 
24 Wash.2d 445. 

19 C.J. P 22 note 89. 


Special form of civil action 
Ohio.—Perry v. Perry, 135 N.E.2d 
427, 100 Ohio App. 15. 

60 . Me.—^Preston v. Reed, 44 A.2d 
685, 141 Me. 386—Simpson v. Simp¬ 
son, 109 A. 254, 119 Me. 14. 

61. Mo.—Milster v. Milster, 209 S. 
W. 620, 200 Mo.App- 603. 

Not classed as civil actions or cases 
Since divorce proceedings are ec¬ 
clesiastical in origin and are regulat¬ 
ed entirely by statute, they cannot 
be classed as civil actions or cases. ^ 
Me.—Preston v. Reed, 44 A.2d 685, 
141 Me. 386—Simpson v. Simpson, 
109 A. 254, 119 Me. 14. 

61.5 Or.—Ashford v. Ashford, 268 
P.2d 382, 201 Or. 206. 

62. Cal.—^Mott V. Mott, 22 P. 1140, 

82 C. 413. 

19 C.J. p 22 note 90. 

Nature of marriage as contract or 
status see Marriage § 1. 

63. Del.—Cohen v. Cohen, 84 A. 122, 
26 Del. 361. 

N.Y.—R. F. H. V. S. H., 40 Barb. 9. 

64. Mo.—Arnold v. Arnold, 222 S. 
W. 996. 

Pa. —Corpus Juris cited in Seltzer v. 
Seltzer, 29 Pa.Dist. 1040, 1041, 29 
Pa.Co, 244, 23 Dauph.Co. 193. 

19 C.J. p 22 note 94. 

65. Tex,—Stafford v. Stafford, 41 
Tex. 111. 

66 . Nev.—^Thompson v. Thompson, 
247 P. 645, 49 Nev, 375, 47 A.L.R. 
569. 

j ,5 Tex.—Ivy v. Ivy, Civ.App., 177 
S.W.2d 237. 

Personal remedy 

A divorce action gives rise to a 
remedy which is purely personal to 
one or the other of the two spouses. 
Mo.—Schumacher v. Schumacher, 
App., 223 S.W.2d 841. 

67. Ill.— Wilson v. Smart, 155 N.E. 
288, 324 Ill. 276. 

_In re Bennett's Estate, 238 

N.Y.S. 723, 135 Misc. 486. 

Fuchs V. Fuchs, 106 N.Y.S.2d 779. 


—^McLean v. McLean, 63 S.E.2d 
138, 233 N.C. 139. 


Dual aspect 

A matrimonial action often has a 
dual aspect, in one of which it is 
substantially a proceeding in rem, 
since its purpose is to alter the 
matrimonial status of parties, where¬ 
as in the other it is a proceeding m 
personam, since its purpose is to 
compel husband to perform his ob¬ 
ligation to furnish his wife and 
children with support. 

N.Y.—^Ellsworth v. Ellsworth, 71 N. 
Y.S.2d 622, 189 Misc. 776. 

‘Tn personam” aspect 

Application for temporary alimony 
and counsel fees is the “in per¬ 
sonam” aspect of action for a sep¬ 
aration. 

N.Y.—^Feldman v. Feldman, 72 N.Y.S. 
2d 390, 189 Misc. 564. 

6S. Witliin the meaning of a stat¬ 
ute authorizing the use of trustee 
process in personal actions, a di¬ 
vorce action is in no sense a real ac¬ 
tion. 

Me.—Smith v. Smith, 115 A. 87, 120 
Me. 379. 

69. Del.—Corpus Juris cited in 
Potter V. Potter, 2 A.2d 93, 95, 9 
W.W.Harr. 487. 

Idaho.—^Newell v. Newell, 293 P.2d 
663, 77 Idaho 355, certiorari denied 
77 S.Ct. 95, 352 U.S. 871, 1 L.Ed.2d 

76 _Corpus Juris cited in Gorges v. 

Gorges, 245 P. 691, 693, 42 Idaho 
357. 

Ky.— Hughes V. Hughes, 278 S.W. 
121, 211 Ky. 799. 

Me.—Smith v. Smith, 115 A. 87, 120 
Me. 379. 

Mo.—Burton v. Burton, APP-, 243 S. 
W.2d 356—State ex rel. Silverman 
V. Kirkwood, App., 230 S.W.2d 513, 
affirmed 239 S,W.2d 332, 361 Mo. 
1194 —Beckmann v. Beckmann, 
App.. 211 SAV.2d 536, affirmed in 
part and reversed in part on other 
I grounds 218 S.W.2d 566, 358 Mo. 
1029, 9 A.L.R.2d 428. 
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§§ 7-8 DIVORCE 

monial status of the parties to the divorce proceed¬ 
ing, *^0 the marital status or relation itself being the 
res;"i and this is so in many jurisdictions, although 
defendant is a nonresident who does not appear and 
over whom jurisdiction is obtained by constructive 
ser\’ice.^2 jn some jurisdictions, however, the 
courts, while holding that the marriage relation is a 
res so far as it affects the marital status of plaintiff 
in an action against a nonresident defendant who 
does not appear and is not served within the state 
where the action is brought,hold that it is not a 
res within the state of the party invoking the juris¬ 
diction so as to authorize the court to bind the absent 
party, a citizen of another state, by substituted serv¬ 
ice and some courts have ruled flatly that divorce 
actions are proceedings in personam, “^5 at least 
where it is not sought to subject defendant’s prop¬ 
erty to any lienJ^ 

A suit for divorce, against a nonresident defend¬ 
ant over w’hom jurisdiction is obtained by substituted 
service, has been held to be a proceeding in rem so 
far as it affects the custody of the minor children,77 
or the disposition of property's situated within the 
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state,*79 but, by the weight of authority, in all mat¬ 
ters except so far as it affects the marital status of 
the parties, divorce is a proceeding in pei\sonam,so 
although an in personam decree in a divorce action, 
as for the payment of money, does not alter the in 
rem status of the proceeding for divorce itself.si 

Matters zvhich may he litigated. The matters 
which may be litigated in connection with a suit for 
a divorce are only such as relate to or grow out of 
the marriage relation.S2 These matters may include 
property rights,®^ but the rights of third persons 
respecting the property involved in a divorce suit 
are not to be litigated unless they have conspired to 
defeat complainant’s claims for alimony or to de¬ 
fraud her of her marital interests in her husband’s 
property, 

§ 8, - As Subject to Control of State 

a. In general 

b. Interest of state; public policy 

c. Duty of court 

d. Compelling reasons; agreement or 

consent 


N.T.—^De Marigny v. De Marigny, 
92 N.Y.S.2d 217, 196 Misc. 719. 

K.D.—Schillerstrom v. Schillerstrom, 
32 3Sr.W,2d 106, 75 N.D. 667, 2 A. 
L.R.2d 271. 

Va.—Bailey v. Bailey, 200 S.E. 622, 
172 Va. 18—^McCotter v. Carle, 140 
S.E. 670, 149 Va. 584. 

70. U.S.—^De Bouchel v. Candler, D. 
C.Ga., 296 F. 482. 

Cal.—Corpus Juris cited iu Delanoy 
V. Delanoy, 13 P.2d 719, 720, 216 
C. 27, 86 A.L.R. 1331—In re Lee’s 
Estate, 253 P. 145, 200 C. 310. 

Borg V. Borg, 76 P.2d 218, 25 
C.A.2d 25. 

Mo.—Coffey v. Coffey, App., 71 S.W. 
2d 141. 

Forster v. Forster, 46 N.T.S. 
2d 320, 182 Misc. 382. 

Ohio.—Solomon v. Solomon, 1 Ohio 
N.P., N.S., 113, reversed on other 
grounds 4 Ohio Cir.Ct., N.S.. 321, 
16 Ohio Cir.Dec. 307. 

Pa.—Callaghan v. Callaghan, Com. 
PI., 93 Pittsb.Leg.J. 488. 

19 O.J. p 22 note 95. 

71, Ala.—Gee v. Gee, 39 So. 2d 406, 
252 Ala. 103. 

CaL—Delanoy v. Delanoy, 13 P.2d 
719, 216 C. 27, 86 A.L.R. 1321. 

Idaho.—^Newell v. Newell, 293 P.2d 
663, 77 Idaho 355, certiorari denied 
77 S.Ct. 95, 362 U.S. 871, 1 L.Ed. 
2d 76—Finnell v. Finnell, 81 P.2d 
401, 59 Idaho 148—Gorges v. Gor¬ 
ges, 245 P. 691, 42 Idaho 367. 

Ky*—^Hughes V. Hughes, 278 S.W 
121, 211 Ky. 799. 

Mo.—State ex rel. Silverman v. Kirk¬ 
wood, App., 230 S.W.2d 513, affirm¬ 


ed 239 S.W.2d 332, 361 Mo. 1194— 
Coffey V. Coffey, App., 71 S.W. 2d 
141. 

N.T.—Forster v. Forster, 46 N.T.S. 

2d 320, 182 Misc. 382. 

N.D.—Schillerstrom v. Schillerstrom, 
32 K.W.2d 106, 75 N.D. 667, 2 A.L.R. 
2d 271. 

Tenn,—Brown v. Brown, 296 S.W. 
356, 155 Tenn. 530. 

Tex.—Coast v. Coast, Civ.App., 135 
S.W.2d 790. 

Nature of marriage as contract or 
status see Marriage § 1. 

72. Conn.—Pettis v. Pettis, 101 A. 
13, 91 Conn. 608. 

19 C.J. p 22 note 96. 

73. N.T.—^Rignoy v. Rigney, 28 N. 
E. 405. 127 N.T. 408, 24 Am.S.R. 
462, reversed on other grounds 16 
S.Ct. 366, 160 U.S. 631, 40 L.Ed. 
525. 

19 C.J. p 23 note 97. 

74. N.J.—^Flower v. Flower, 7 A. 
669, 42 N.J.Eq. 162. 

19 C.J. p 23 note 98. 

75. N.T,—^Dodge v. Campbell, 228 
N.T.S. 618. 223 App.Div. 471. 

In re Huber's Estate, 244 N.T S 
123, 136 Misc. 634. 

Divorce suit is purely personal in 
nature 

Tillman v. Tillman, 172 F.2d 
270, 84 U.S.App.I).C. 171, certio¬ 
rari denied 69 S.Ct. 883, 336 US 
954, 93 L.Ed. 1108. 

76. Ill.—^Adams v. Adams, 261 Ill 

App. 46. ' I 
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77. Cal.—^Newman’s Estate, 16 P. 
887, 75 C. 213, 7 Am.S.R. J4G. 

78. N.J.—Lister v. Lister, 97 A. 
170, 86 N.J.Eci. 30. 

78, HI.—^Wilson v. Smart, 155 N. 
E. 288, 324 Ill. 276. 

Ohio.—Rood V. Reed, 167 N.K 684, 
121 Ohio St. 188, 64 A.L.R. 13S.|. 

80. U.S.—De Bouchel v. Oan(il(‘r, D. 
C.Ga., 29C P. 4 82. 

I>el.— Corpus Juris cited in X»ottcr v. 
Potter, 2 A.2d 93, 96, 9 W.W.IIarr. 
487. 

Ohio.—Pennington v. Fourth Nat. 
Bank of Cincinnati, 11 Ohio N.X'., 
N.S., 620. 

19 C.J. p 23 note 2. 

A divorce a mensa et thoro d(>(\s 
not affect the status and is purely 
personal. 

Conn.—Pettis v. Pettis, 101 A. 13, 91 
Conn. 608. 

81. Va.—Bailey v. Bailey, 200 S.E. 
622, 172 Va. 18. 

82. Neb.—Reed v. Rei-d, 98 N.W. 
73, 70 Neb. 779. 

19 C.J. p 21 note 83. 

Incidental relief procurable under 
divorce decree see infra § 150. 
Joinder of matrimonial and non- 
matrimonial causes of action see 
infra § 10. 

83. Tex.—Burguicrea v. Farrell, 87 
S.W.2d 463, 126 Tex. 209. 

84. Ala.—Turner v. Turner, 44 Ala. 
437. 

19 C.J. p 22 note 84. 

Third persons as parties defendant 
see infra § 90. 
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e. Waiver and estoppel 

f. Construction and operation of statutes 

a. In General 

Divorce is subject to controi by the state acting 
hrough the legislature; and, subject to constitutional 
estrictions, divorce depends wholly on statutory provi- 
ions. 

While it has been indicated that under the gen- 
iral welfare clause of the constitution of the United 
states, congress has the power to enact laws af- 
iecting the rights of parties in proceedings for ahso- 
ute divorce, setting forth the grounds, the method, 
md the basis for divorce,^^*^® it is generally recog- 
lized that each state as a sovereign has a rightful 


and legitimate concern in the marital status of per¬ 
sons domiciled within its borders,and has juris¬ 
diction over the matrimonial status of its citizens.® ® 

Each state, acting through its legislature, has 
the exclusive® 6 right and power to regulate, con¬ 
trol, and prescribe and change conditions for di- 
■vorce®^ of those residing within its territorial lim¬ 
its.®® 

Since divorce is a privilege existing solely by 
grant of the legislature,®S-® and since there is no 
natural,®®-'-® inherent,®®-'® or vested®®-®® right to a 
divorce, and since there is no common law govern¬ 
ing divorce,®® it is a rule of general application 


34.50 N.T.—Adler v. Adler, 81 N.T. 

S.2d 797, 192 Misc. 953. 

B4.55 tJ.S.—^Williams v. State of 
North Carolina, N.C., 63 S.Ct. 207, 
317 U.S. 287, 87 L.Ed. 279, 143 A. 
L.R. 1273. 

Status of resident and domiciled 
citizens 

To each state belongs the exclusive 
right and power of determining on 
the status of its resident and domi¬ 
ciled citizens and subjects, with re¬ 
spect to the question of divorce. 
I^inn.—^Larsen v. Erickson, 24 N.W. 
2d 711, 222 Minn. 363, 168 A.L.R. 
788—^Warner v. Warner, 17 N.W. 
2d 58, 219 Minn. 59—State v. Arm- 
in gt on, 25 Minn. 29. 

85. Ala.—^Norris v. Norris, 141 So. 
672, 224 Ala. 678. 

Fla.—^Herron v. Passailaigue, 110 
So. 539, 92 Fla. 818. 

Wash.—Sasse v. Sasse, 249 P.2d 380, 
41 Wash.2d 363. 

25 C.J. p 315 notes 17-19. 

Authority to prohibit perpetration of 
fraud 

The state has exclusive jurisdic¬ 
tion over its citizens concerning mar¬ 
riage relation and its dissolution, 
and hence has authority to prohibit 
them from perpetrating fraud on 
law of their domicile by temporarily 
sojourning in other states and pro¬ 
curing divorce decrees therein with¬ 
out acquiring bona fide domicile in 
such states. 

Md.—Slansky v. State, 63 A.2d 699, 
192 Md. 94. 

86. Policy for legislature and not 
for courts 

Divorce and its incidents are mat¬ 
ters of public concern over which 
legislature has authority, and what 
policies to adopt concerning its reg¬ 
ulation are for legislature to decide 
and are not for the courts. 

Xeb.—Ruehle v. Ruehle, 74 N.W.2d 
689. 161 Neb. 691 —Harrington v. 
Grieser, 48 N.W.2d 753, 154 Neb. 
685. 

Cliancellor is without authority 
to add conditions precedent to the 


right of divorce which are not re¬ 
quired by statute. 

Ky.—^Woosley v. Wooslej’’, 261 S.TV^. 
1112, 203 Ky. 209. 

87. Idaho.—Gorges v. Gorges, 245 
P. 691, 42 Idaho 357. 

La.—Stallings v. Stallings, 148 So. 
687, 177 La. 488. 

Or.—^Wright v. Beveridge, 251 P. 
895, 120 Or. 244. 

Tex.—Pappas v. Pappas, Civ.App., 
146 S.W.2d 1115. 

Wash.—Krieg v. Krieg, 278 P. 223, 
153 Wash. 610. 

“The question of . . • fii“ 

vorce is one of public policy com¬ 
mitted largely to the sound discre¬ 
tion of the several states.** 

Cal.—^Kelsey v. Miller, 263 P. 200, 
212, 203 C. 61. 

In the absence of constitutional 
limitations, the power of the legis¬ 
lature over the subject of marriage 
as a civil status and its dissolution 
is unlimited and supreme; and the 
statutes on the subject should be 
strictly followed. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196. 

State may determine use of courts 
A state may determine who are en¬ 
titled to use its courts for the pur¬ 
pose of divorce, and may determine 
on what conditions they may do so. 
Ind.—Berghean v. Berghean, 48 N.B. 

2d 1001, 113 Ind.App. 412. 

N.M.—Chaney v. Chaney, 201 P.2d 
782, 53 N.M. 66—Allen v. Allen, 
194 P.2d 270, 52 N.M. 174. 

88. U.S.—Cleveland v. U. S., C.C.A. 
Utah, 146 F.2d 730, reversed on 
other grounds Chatwin v. U. S., 

66 S.Ct. 233, 326 U.S. 455, 90 L.Ed. 
198, and affirmed Cleveland v. U. 
S., 67 S.Ct. 13, 329 U.S. 14, 91 
L.Ed. 12, rehearing denied 67 S. 
Ct. 361, 329 U.S. 830, 91 L.Ed. 
704, 67 S.Ct. 362, two cases, 329 
U.S. 830, 831, 91 L.Ed. 704, Jes- 
sop V. U. S., 67 S.Ct. 362, 329 U.S. 
830 91 L.Ed. 704, Darger v. U. S., 

67 S.Ct. 362, 329 U.S. 831, 91 L.Ed. 
704, Dockstader v. U. S., 67 S.Ct. 
362, 329 U.S. 831, 91 L.Ed. 704, 
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Stubbs V. U. S., 67 S.Ct. 363. 329 

U. S. 831, 91 L.Ed. 704, and Petty 

V. U. S., 67 S.Ct. 363. 329 U.S. 
831, 91 L.Ed. 704. 

Ala.—Ex parte Hilton, 105 So. 647, 
213 Ala. 573. 

Fla.—Herron v. Passailaigue, 110 So. 
539, 92 Fla. SIS. 

La.—Land v. Land, 164 So. 590, 1S3 
La. 588—Lepenser v. GrifMn, S3 
So. 839, 146 La. 584. 

]y[ass.—^Harding v. Townsend, 182 N. 

E. 369, 280 Mass. 256. 

N.Y.—Senor v. Senor, 70 N.Y.S.2d 
909, 272 App.Div. 306, affirmed 78 
N.E.2d 20, 297 N.T. 800. 

Ohio.—Smith v. Smith, 9 Ohio Supp. 
49. modified on other grounds 60 N. 
E.2d 889, 72 Ohio App. 203. 

Tex.—In re Keen's Estate. Civ.App., 
77 S.W.2d 588. 

Va.—Brown v. Brown, 32 S,E.2d 79, 
183 Va. 353. 

88.5 Ill.—Morrow v. Morrow, 145 N. 

E.2d 381, 15 Ill.App.3d 109. 

88.10 Ind.—^Berghean v. Berghean, 
48 N.E.2d 1001, 113 Ind.App. 412 
Iowa.—^Record v. Record, 57 N.W.2d 
911, 244 Iowa 743—^Milks v. Milks, 
28 N.W.2d 472, 238 Iowa 785. 
N.M.—Chaney v. Chaney, 201 P.2d 
782, 53 N.M. 66—Allen v. Allen, 
194 P.2d 270, 52 N.M. 174. 

Tenn.—Turner v. Bell, 279 S.W.2d 
71, 198 Tenn. 232, certiorari denied 
76 S.Ct. 83, 350 U.S. 842, 100 L.Ed. 
751. 

Bight to apply for or obtain divorce 
The right to apply for or obtain 
a divorce is not a natural right. 
La.—Stallings v. Stallings, 148 So. 
687, 177 La. 488. 

88.15 Tex.—Pappas v. Pappas, Civ. 
App., 146 S.W.2d 1115. 

88.20 Conn.—Casale v. Casale, 86 A. 

2d 568, 138 Conn. 490. 

Tex.—^Pappas v. Pappas, Civ.App., 
146 S.W.2d 1115. 

89. Ga.—^IMcCormick v. McCormick, 
91 S.B.2d 859, 93 Ga.App. 419. 

Ill. —^Morrow v. Morrow, 145 N.B.2d 
381, 15 Ill.App.2d 109—Lincoln v. 
Riley, 217 HLApp. 671. 576. 
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that, subject to such constitutional limitations as may 
exist,89-5 divorce rests wholly^O on statutory pro- 
visions.9i Because divorce is a creature of stat- 
ute,9i-5 all rights of the parties with respect to di¬ 


vorce are fixed by the statutory laws of the 
state,91-19 and the statutory law is consiilcrcd to he 
full, complete, and comprehensive, covering every 
phase of the subject of divorce,9i-^5 is intendetl 


Ind.—State ex rel. Quear v. Madison j 
Circuit Court, 99 N.E 2d 254, 229 
Ind. 503. 

Md.—Foote V. Foote, 57 A.2d 804, 
190 Md. 171. 

Ohio.—Jelin v. Jelm, 98 N.E.2d 401, 
155 Ohio St, 226, 22 A.L.R.2d 1300. 
Pa.—In re Rosenberger’s Estate, 
Orph., 65 Montg.Co. 41, 63 York 
Leg.Rec. 145, affirmed 65 A.2d 377, 
362 Pa. 153. 

89.5 Cal.—Beeler v. Beeler, 268 P. 
2d 1074, 124 C.A.2d 679—^Dribin v. 
Superior Court in and for Los 
Angeles County, 231 P.2d 809, 37 
C.A.2d 345, 24 A.L.R.2d 864. 

La.—Otis V. Bahan, 26 So.2d 146, 
209 La. 1082, 166 A.L.R. 494. 

90. Cal.—^Beeler v. Beeler, 268 P.2d 
1074, 124 C.A.2d 679. 

Iowa.—Clough V. Clough, 84 N.W.2d 
16, 248 Iowa 1090—Wilson v. Wil¬ 
son. 68 N.W.2d 904, 246 Iowa 792— 
Record v. Record. 57 N.W.2d 911. 

244 Iowa 743. 

Ky.—Cecil v. Farmers Nat. Bank, 

245 S.W.2d 430. 

La.—Stallings v. Stallings, 148 So. 
687, 177 La. 488. 

Me.—^Dumais v. Dumais, 122 A.2d 
322, 152 Me. 24—^Poulson v. Poul- 
son, 70 A.2d 868, 145 Me. 15—Wil¬ 
son V. Wilson, 36 A 2d 774, 140 
Me. 250. 

Mass.—Mitchell v. Mitchell, 43 N.E, 
2d 779, 312 Mass. 165. 

Mich.—Romatz v. Romatz, 78 N.W. 

2d 160, 346 Mich. 438. 

Mo.—Needham v. Needham, App., 
299 S.W. 832. 

Neb.—Spencer v. Spencer, 87 N.W”.2d 
212, 165 Neb. 675. 

N.H.—^Hartnett v. Hartnett, 43 A.2d 
153, 93 N.H. 406. 

N.M.—Chaney v, Chaney, 201 P.2d 
782, 53 N.M. 66. 

N.Y.—Mohrmann v. Kob, 35 N.Y.S.2d 
1, 264 App.Div. 209, reversed on 
other grounds 51 N.E.2d 921, 291 
N.Y. 181. 149 A.L R. 1274. 

Bolognjno v. Bolognino, 241 N.Y. 
S. 445, 136 Misc. 656, affirmed 216 
N.Y.S. 883, 231 App.Div. 817. 

Ohio.—Jelm v. Jelm, 98 N.E.2d 401, 
155 Ohio St. 226. 

Lakewood Masonic Ben. Ass’n v. 
Jones, 36 N.E.2d 59, 68 Ohio App. 
109. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

Or.—State ex rel. Tolls v. Tolls, 85 
P.2d 366, 160 Or. 317, 119 A.L.R. 
1370. 

Pa.—^Wilcox V. Wilcox, 28 Del.Co. 
199. 

R.I.—Sullivan v. Sullivan, 26 A.2d 
536, 68 R.I. 25—Grattage v. Superi¬ 
or Court, 109 A. 86, 42 R.I. 546— 


Scolardi v. Scolardi, 108 A. 651, 
42 R.I. 456. 

Va.—^White v. White, 24 S.E.2d 448, 
181 Va. 162—^Eaton v. Davis, 10 
S.E.2d 893, 176 Va. 330. 

Wis.—Halmu v. Halmu, 19 N.W.2d 
317, 247 Wis. 124—Szumski v. 

Szumski, 270 N.W. 926, 223 Wis. 
500—Towns v. Towns, 176 N.W. 
216, 171 Wis. 32. 

No ohligatioiL to conunon or ecclesi¬ 
astical law 

Divorce is purely statutory and 
is under no obligation to the ecclesi¬ 
astical or common law. 

N.C.—Byers v. Byers, 22 S.E.2d 902, 
222 N.C. 298. 

91. U.S.—Ingraham v. C. I. R., C.C. 
A.9, 119 P.2d 223. 

Cal.—^Dribm v. Superior Court in 
and for Los Angeles County, 231 
P.2d 809, 37 C-2d 345. 24 A.L.R.2d 
864. 

Conn.—German v. German, 188 A. 
429, 122 Conn. 155. 

Ill.—Seuss V. Schukat, 192 N.E. 668, 
358 Ill. 27, 95 A.L.R. 1461. 

Hefner v. Hefner, 86 N.E.2d 885, 
388 Ill.App. 179. 

Ind.—Bcrghean v. Berghean, 48 N.E. 

2d 1001, 113 Ind.App. 412. 

Iowa.—Milks v. Milks, 28 N.W.2d 
472, 238 Iowa 785. 

La.—Otis V. Bahan, 26 So.2d 146, 209 
La. 1082, 166 A.L.R. 494. 

Md.—Foote V. Foote, 57 A.2d 804, 
190 Md. 171. 

Mich.—West V. West, 217 N.W. 924, 
241 Mich. 679. 

Mo.—State ex rel. Couplin v. Hos- 
tetter, 129 S.W.2d 1. 344 Mo. 770. 
Nev.—Effinger v. Eflinger, 239 P. 801, 
48 Nev. 205. 

Ohio.—Dougherty v. Dougherty, 125 
N.B.2d 15, 97 Ohio App. 232— 

Ridgeway v. Ridgeway, App., 118 
N.E.2d 845, appeal dismissed 120 
N.E.2d 719, 162 Ohio St. 119, certio¬ 
rari denied 75 S.Ct. 531, 348 U.S. 
971, 99 L.Ed. 756, and rehearing 
denied 76 S.Ct. 658. 349 U.S. 925, 
99 L.Ed. 1256—Shively v. Shively, 
95 NE.2d 276, 8S Ohio App. 7— 
Schiff V. SchifC, App., 48 N.E.2d 
139—Traylor v. Traylor, 187 N.E. 
722, 46 Ohio App. 87. 

Pa.—Hooks V. Hooks, 187 A. 245, 
123 Pa.Super. 507. 

In. Puerto Rico 

tl) The organic act of April 12, 
1900, contains the divorce law of the 
island. 

Puerto Rico.—Marimon v. Pelegri, 1 
Puerto Rico 225. 

40 C.J. p 1269 note 20 [d]. 

(2) Previously, the general order 
issued March 17, 1899, by Moj. Gen. 
Henry, authorizing marriage by di- 
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vorced persons, had the of 1;iw 

in Puerto Rico, and super.s»‘d«*d Iht.* 
old Spanish code, iiiuhn- wliieli a di¬ 
vorce did not release from th«' lionds 
of matrimony, and llimad’ore tiid not 
permit remarriage. 

U.S.—Fordham v. Marn'ro, C\<\A. 
Puerto Rico, 273 F. 61. 

(3) The organic act referred to in 
(1) supra enlarges lh<' provisioii.s of 
the military order of the proveding 
year that rcligiou.s as wtdl as civil 
marriages are now suhjt'et to disso¬ 
lution. 

Puerto Rico.—T^uzunaads v. ra.«tor 
Diaz, 1 Puerto Rico 472. 

(4) The intention of congress in 
giving to Thierto Jtioo a system of 
laws relating to marriagi' and divorce 
was to assiniilat(‘ lli(‘ same in princi¬ 
ple and apiilication to tlmsi* esisting 
in contimmlal United State.s, t»> b«‘ 
applied and interpiaded in aeeonl- 
ance with Anu'riean jiirisprmlenet*. 
Puerto Rico.—Itravo v. Franet», 1 

Puerto Rico 242-'-Marimdn v, Pele- 
grf, 1 Puerto Rieo 225. 
lu tile Pliilippiues 

The provisions of the Spani,--’.!! eivil 
code wore suspended hy <;o\enior- 
OeniTal Weyler a fi‘\v inonth.s a ft it 
the promulgation of tln^ ende in the 
Jdiilippines and the provi.sions of tin* 
partidas are the only om*.*’, now in 
force there in re.speet to div(»n*e. 
Philippines.—ll»ani‘z v. Orliz, 5 I'hd- 
ippine 326—Reneilicto v. D,. la 
Rama, 3 Philippim^ 34, reverj;ed on 
other grounds 26 S.Ct. 485, 2til tl.S. 
303, 60 L.Ed. 765. 

40 C.J. p 1269 note 20 (e}. 

91.5 Conn.—Krasiiow v. Kra.snovv, 99 
A.2d 104, 140 iNmn. 25 1. 

Ohio.—Dougherty v. I )mir,hiTt y, 125 
N.E.2<1 15, 97 Ohio App, 232. 

Tu<‘,ker V. Tip’ker, 13 <>hn» Supp. 
19, alllrnied 56 KE.2d :!()(l, 7:*, Ohio 
Ai>p. 309, ri‘Ver.‘^fd on olln'i* p.rounii:* 
56 N.10.2d 202, 14l) Ohio S(. 6.)X. 

Va.—Pretlow v. Pretlow, 14 S M.2<i 
381, 177 Va. 524. 

W.Va,.- Stall* ex rel. Watson v. Itodp,- 
ers, 39 S.E.2d 2(;s, 129 W.Va, 174. 
Special creature of .statute 
tknui.—La. liella v. La Della., 57 A.2il 
627, 134 Cmiii. 312. 

91.10 Ohio.- Cage V. Cage. .\pp.. 12JJ 
N.E.2tl 4SI), adirmeil 136 .N.E.2d 36, 
165 tdiio St. 462. 

91.15 W.Va.-"State ex rel. Watson v. 

Rodgers, 39 S.E.2d 26.S, 129 W.Va. 
174—Roger v. lleger, Idl S.E. 49, 86 
W.Va. 590. 

Statutes exclusive and, luclusivo 
Statutes dealing with divore,.*!, ei¬ 
ther a mensa or a vinculo, arc both 
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to be a substitute for all other law applicable to the 

subject.9i*20 

Thus a divorce may be secured only in a court 
having proper statutory jurisdiction of such pro¬ 
ceedings, as appears infra §§ 68-70, on a ground 
prescribed by statute, infra § 14, and on compliance 
with statutory modes and forms of procedure, infra 
§ 9. It follows that no ecclesiastical authority can 
grant a divorce that will be recognized by the civil 


authority.^2 

b. Interest of State; Public Policy 

Divorce is affected by the public policy of the state, 
which is not to encourage it; and the state is regarded 
as a party to every divorce proceeding. 

It is generally recognized that the state or the 
public has an interest in the marital status, its con¬ 
tinuance, and dissolution,93 but an unwilling party. 


equally comprehensive and are exclu¬ 
sive and inclusive. 

Va.—White v. White, 24 S.E.2d 448, 
181 Va. 162. 

Xtule of procedure inapplicable 

A rule of procedure providing that 
relief may be obtained by action or 
motion where inferior tribunal exer¬ 
cising judicial or quasi-judicial func¬ 
tions has exceeded its jurisdiction or 
abused its discretion, and there is no 
plain, speedy, and adequate remedy, 
does not apply in a divorce case. 

Colo.—People ex rel. Stanko v. Routt 
County Court, 135 P.2d 232, 110 
Colo. 428. 

Other procedural provisions inappli¬ 
cable unless needed | 

Since a rather complete divorce pro¬ 
cedure is found as a part of the sub¬ 
stantive law of divorce, procedure 
provisions applicable to other types 
of cases should not be deemed ap¬ 
plicable unless needed, and particu¬ 
larly so where they may seriously 
cut down or even emasculate the di¬ 
vorce statutes. 

Cal.—^Darsie v. Darsie, 118 P.2d 898, 
reheard 122 P.2d 64, 49 C.A,2d 491. 

91.20 N.Y.—Hoops V. Hoops, 55 N.B. 

2d 488, 292 N.Y. 428. 

’Vv’.Va.—State ex rel. Watson v. Rodg¬ 
ers, 39 S,E,2d 268, 129 AV.Va. 174 
—Boger V. Boger, 104 S.E. 49, 86 
W.Va. 590. 

92. Neb.—Corpus Juris Secundum 
quoted in Dudgeon v. Dudgeon, 5 
N.W.2d 133, 135, 142 Neb. 82. 

Ohio.—PalkofE v. Sugerman, 26 Ohio 
N.P.,N.S., 81. 

Jewish “get” 

(1) A “get” is a Jewish bill of 
divorce, carefully prepared by a 
proper scribe, signed by the hus¬ 
band and delivered by him, after 
proper ceremonies by the rabbi, to 
the wife in the presence of witness¬ 
es. 

N.Y.—Shilman v. Shilman, 174 N.Y.S. 
385, 105 Misc. 461, aflirmed 175 N. 
Y.S. 681, 188 App.Div. 908. 

Ohio.—Machransky v. Machransky, 
166 N.E. 423, 31 Ohio App. 482. 

(2) Such a “get,” secured in this 
country, being a rabbinical divorce 
and not one secured through judicial 
proceedings, is not recognized by the 
state and is void. 

U.S.—In re Spiegel, D.C.N.Y., 24 F. 
2d 605. 


Petition of Schlau, D.C.N.Y., 41 
F.Supp, 161, reversed on other 
grounds, C.C.A, In re Schlau, 136 
F.2d 480. 

N.Y.—In re Chemey’s Estate, 295 N. 
Y.S. 567, 162 Misc. 764—^In re Gold¬ 
man’s Estate, 282 N.Y.S. 787, 156 
Misc. 817. 

Ohio.—Palkoff v. Sugerman, 26 Ohio 
N.P., N.S., 81. 

(3) The result is not varied by the 
fact that the divorce, having its in¬ 
ception in this country, is perfected 
in a foreign country in which it may 
be recognized as valid. 

N.Y.—Chertok v. Chertok, 203 N.Y.S. 
163, 208 App.Div. 161. 

(4) Validity of foreign rabbinical 
divorce see infra § 327. 

Mormon church divorce 

A church divorce of the Mormon 
church, whereby parties who have 
been sealed as husband and wife 
under the Mormon Sealing Ordi¬ 
nance agree under the authority and 
with the consent of the church to 
dissolve their marriage relations, is 
not a valid divorce, although the par¬ 
ties believe it to be valid, and there¬ 
after go through a marriage cere¬ 
mony with other parties. 

Utah.—Hilton v. Roylance, 69 P. 660, 
25 Utah 129, 95 Am.S.R. 821, 58 D. 
R.A. 723. 

93. U.S.—Alton v. Alton, C.A.Virgin 
Islands, 207 P.2d 667, vacated on 
other grounds 74 S.Ct. 736, 347 U.S. 
610, 98 L.Ed. 987. 

Bredin v. Bredin, D.C.Virgin Is¬ 
lands, 140 F.Supp. 132—Cannon v. 
Cannon, D.C., 80 F.Supp. 79. 

Ark.—^^Vidders v. Widders, 182 S.W. 

2d 209, 207 Ark. 596. 

Cal.—^Elms v. Elms, 53 P.2d 223, 4 
C.2d 681, 102 A.L.R. 811. 

Corpus Juris Secundum cited in 
Cohen v. Cohen, 166 P.2d 622, 625, 
73 C.A.2d 330—^Ex parte Lazar, 99 
P.2d 342, 37 C.A.2d 327. 

Conn.—Casale v. Casale, 86 A.2d 5B8, 
138 Conn. 490—^Lindquist v. Lind¬ 
quist, 75 A.2d 397, 137 Conn. 165. 
Fla.—^Ex parte Lovier, 23 So.2d 272, 
156 Fla. 147. 

Qa.—Shelton v. Shelton, 74 S.E. 2d 5, 
209 Ga. 454. 

Ill.—Fowler v. Fowler, 42 N.E.2d 954, 
315 IlLApp. 270. 

Ky.—Cecil v. Farmers Nat. Bank, 245 
S.W.2d 430. 


Md.—Cohn v. Cohn, 121 A.2d 704, 209 
Md. 470—O’Donnell v. O’Donnell, 99 
A.2d 741, 203 Md. 105—Wysocki v. 
Wysocki, 42 A.2d 909, 185 Md. 38 
—Fleishman v. Bregel, 197 A. 593, 
174 Md. 87—Brett v. Brett, 182 A. 
305, 169 Md. 704—Gellar v. Gellar, 
150 A. 717, 159 Md. 236—Bounds v. 
Bounds, 108 A. 870, 135 Md. 220. 
Neb.—Robinson v. Robinson, 82 N.W. 
2d 550, 164 Neb. 413—Shinn v. 
Shinn, 29 N.W.2d 629, 148 Neb. 832, 
174 A.L.R. 510— Corpus Juris Se¬ 
cundum quoted in Dudgeon v Dud¬ 
geon, 5 N.W.2d 133, 135, 142 Neb. 
82. 

N.J.—Welch V. Welch, 115 A.2d 635, 
35 N.J.Super. 255. 

Duerner v. Duerner, 61 A.2d 307, 
142 N.J.Eq. 759, 4 A.L.R.2d 1319. 
N.M.—Golden v. Golden, 68 P.2d 928. 
41 N.M. 356. 

N.Y.—^Marum v. Marum, 170 N.Y.S. 
2d 185, 10 Misc.2d 695—Shuart v. 
Shuart, 51 N.Y.S.2d 359, 183 Misc. 
270. 

Lewis V. Lewis, 147 N.Y.S.2d 725, 
affirmed 165 N.Y.S.2d 431, 3 A.D.2d 
1001 , reargument and appeal denied 
167 N.Y.S.2d 418, 4 A.D.2d 862— 
Corey v. Corey, 62 N.Y.S.2d 796— 
Kroner v. Kroner, 23 N.Y.S.2d 670. 
Ohio.—Moody v. Moody, App., 142 N. 
E.2d 276—Fessenden v. Fessenden, 
165 N.E. 746, 32 Ohio App. 16. 

Or.—^Dakin v. Dakin, 251 P.2d 462, 197 
Or. 69—Guinn v. Guinn, 217 P.2d 
248, 188 Or. 554—^McElwee v. Mc- 
Elwee, 138 P.2d 208, 171 Or. 462— 
Hawley v. Hawley, 199 P. 589, 101 
Or. 649. 

Pa.—Cortese v. Cortese, 63 A.2d 420, 
163 Pa. Super. 553—D’Alfonso v. 
D’Alfonso, 10 A.2d SOS, 138 Pa.Su- 
per. 378—^IVIurfit v. Murfit, 3 A.2d 
1020, 134 Pa.Super. 327—^Wilson v. 
Wilson, 191 A. 666, 126 Pa.Super. 
423—^Upperman v. Upperman, 181 
A. 252, 119 Pa.Super. 341. 

Keck V. Keck, 2 Fay.L.J. 200— 
Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101. 

R.I.—Hall V. Hall, 7 A.2d 719, 63 R.I. 
148—Prosser v. Prosser, 150 A. 754, 
51 R.I. 58. 

Tex.—Bippus v. Bippus, Civ.App., 246 
S.W.2d 502—^Pappas v. Pappas, Civ. 
App., 146 S.W.2d 1115. 

Wis.—-Weichers v. Weichers, 221 N.W. 

733, 197 Wis. 159. 

, 19 C.J. p 19 note 53 [a]. 
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although legally entitled to a divorce, cannot be com¬ 
pelled to procure a divorce,®^-® or to consent to a 
divorce, either ecclesiastical or civil,®^ and it is al¬ 
ways optional with a party who is legally entitled 
to a divorce whether to exercise the right.® 
Thus, the guilty party in a divorce action has no 
personal right to insist that a divorce be granted 
against the wishes of the innocent spouse.®^*^® 

Matrimonial law, including divorce, separation, 
and other ancillary matters, is affected by the public 
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policy of the state,®^-^^ which always must be taken 
into account,94-20 and the public policy of the state 
as to such matters is to be found only in the statutes 
of the state.®^-25 In all jurisdictions it is conceded 
that public policy, good morals, and the interests of 
society require that the marriage relation should be 
surrounded with every safeguard and its severance 
allowed only in the manner and for the causes speci¬ 
fied by law.®5 The policy of the law is to preserve 
the marital status®^^-^ wdicnevcr it is reasonable to 


Desiralsle effect sHotad 1)0 same j 
everywliere 

Both divorce and marriage con¬ 
cern not only the parties thereto but 
society, and it is desirable that the 
effect should be the same everywhere. 
U.S.—Williams v. State of North Car¬ 
olina, N.C., 65 S.Gt. 1092, 325 U.S. 
226, 89 L..Ed. 1577. 157 A.L.R. 1366, 
rehearing denied 65 S.Ct. 1560, 325 
U.S. 895, 89 L.Ed. 2006. 

Not sole concern of parties 

Dissolution of marriage bond con¬ 
cerns not merely immediate parties 
to suit, but state as well. 

Va.—Westfall v. Westfall, 82 S.B.2d 
487, 196 Va. 97—^Raiford v. Raiford, 
68 S.E.2d 888, 193 Va. 221. 

Proceeding In District of Columbia 
Federal government is Interested 
in action in District of Columbia 
wherein dissolution of marriage is in¬ 
volved. 

D.C.—Bussius V. Bussius, D.C., 38 F. 
Supp. 871. 

Society interested in every marriage 
Mo.—^IVagner v. Shelly, App., 235 S. 
W.2d 414. 

State interested in marital res 
N.T.—Senor v. Senor, 70 N.Y,S,2d 909, 
272 App.Div. 306, affirmed 78 N.E. 
2d 20, 297 N.T. 800. 

93.5 Colo.—Faith v. Faith, 261 P.2d 
225, 128 Colo. 4S3. 

Neb.— Corpus Juris Secundum QLUoted 
in Dudgeon v. Dudgeon, 5 N.W.2d 
133, 135, 142 Neb. 82. 

Pa.—^Price v. Price, 16 Pa.Dist. & Co. 
290. 

Grant of absolute divorce on prayer 
for limited divorce see infra § 163 
c (2). 

94. Neb.— Corpus Juris Secundum 
quoted in Dudgeon v. Dudgeon, 5 N. 
W.2d 133, 135, 142 Neb, 82. 

Pa.—^Price v. Price, 16 Pa.Dist. & Co. 
290. 

94.5 Colo.—^Faith v. Faith, 261 P.2d 
225, 128 Colo. 483, 

94.10 Del.—Vinyard v. Vinyard, 48 
A.2d 497, 4 Terry 422. 

Voluntary dismissal of divorce action 
by complaining spouse over objec¬ 
tion by guilty spouse see infra § 
146 a. 

94.15 N.T.—^Bogert v. Watts, 32 N. 
T.S.2d 750, opinion supplemented 33 
N.T.S.2d 658, reversed on other 


grounds 38 N.Y.S.2d 426, 265 App. 
Div. 931, appeal denied 39 N.Y.S.2d 
988, 265 App.Div. 992, 

Pa.—Heddericlc v. Hedderick, Com. 
PI., 32 Erie Co. 118, affirmed 63 A. 
2d 273, 163 Pa.Super. 564. 
Constitutional right to establish pol¬ 
icy 

A state has a constitutional right 
to declare and maintain a policy with 
respect to marriage and divorce or 
other family relationship, at least as 
to persons domiciled within its bor¬ 
ders. 

Cal.—Crouch v. Crouch, 169 P.2d 897, 
28 C.2d 243. 

94.20 Mont.—Crenshaw v. Crenshaw, 
182 P.2d 477, 120 Mont. 190. 

94.25 Mass.—^Reddington v. Redding- 
ton, 59 N.E.2d 775, 317 Mass. 760, 
159 A.L.R. 1448. 

95. Ark.—^Widders v. Widders, 182 S. 

W.2d 209, 207 Ark. 696. 

Cal.—Barham v. Barham, 202 P.2d 
289, 33 C.2d 416. 

Helvern v. Helvern, 294 P.2d 482, 
139 C.A,2d 819—^Anderson v. An¬ 
derson, 211 P. 827, 69 C.A. 767. 

Conn.—Morgan v. Morgan, 130 A, 254, 
103 Conn. 189. 

Fla.—Gallemore v. Gallemore, 114 So. 

371, 372, 94 Fla, 616. 

Ga.—Jones v. Jones, 184 S.E. 271, 181 
Ga, 747. 

Ill.—Leland v. Leland, 150 N.E. 270, 
319 Ill. 426. 

Garvy v. Garvy, 282 Ill.App. 485. 
Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286. 

Minn.—Hove v. Hove, 18 N.W.2d 580, 
219 Minn. 590, 159 A.L.R. 731— 
Warner v. Warner, 17 N.W.2d 58, 
219 Minn. 59—^Brockman v. Brock¬ 
man, 157 N.W. 1086, 133 Minn. 148. 
Neh.—Corpus Juris Secundum quoted 
in Dudgeon v. Dudgeon, 6 N.W.2d 
133, 135, 142 Neb. 82. 

N.J.—Armour v. Armour, 46 A. 2d 826, 
138 N.J.Eq. 145—^Rinehart v. Rine¬ 
hart, 110 A. 29, 91 N.J.Eq. 354. 
N.T.—Kroner v. Kroner, 23 N.Y.S.2d 
670. 

Or.—^Dakin v. Dakin, 261 P,2d 462, 
197 Or. 69—Guinn v. Guinn, 217 P. 
2d 248, 188 Or. 554—Corpus Juris 
quoted in Amend v. Amend, 296 P. 
875, 878, 135 Or. 550, 76 A.L.R. 98C. 
Pa.—Wilcox V. Wilcox, 28 Del.Co. 
199. 


R.I.—Hall V. Hall, 7 A.2d 710, 63 R. 
I. 148. 

Wyo.— Corpus Juris quoted in Schultz 
V. Schultz, 23 P.2d 351, 352, 46 Wyo. 
121 . 

19 C.J. p 20 note 69. 

“A decree for divorce niny be . , . 
denied if against public i>t>li(*y ur for 
any reason adequate in law.” 

Mass.—^Eldrldge v. Eld ridge, 180 N.E. 
137, 139, 278 Mass. 309. 

Divorce is prima facie i>rojndtcial 
to public interest. 

Ohio.—Pnshko v. Pashlco, Com. 1*1., 101 
N.E.2d 804. 

Or.—Hawley v. Ilawh'y, 199 P. 580, 
101 Or. 049—Westfall v. Westfall. 
197 P. 271, 100 Or. 224, l.'l A.E.U. 
1428. 

Rigid enforcement of divorce statntos 
Ill.—Winning v. Wlnumg, 7 K.i'1.2d 
760, 3C6 Ill. 57. 

Divorce from remarriage in violation 
of proliibition 

(1) Where petitioner was divorced 
on the ground.s of adulttuw, ami re¬ 
married again, notwit,Iistamlir»,’T a 
statutory provision prohibiting sueh 
a person from remarrying, slie m not 
entitled to a divoret* on tlie grounds 
of cruelty and nonsupport. 

D.C.—Olvorsou v. Clverson, 293 F. 
1015, 64 App.D.C. 48. 

(2) Husband, rc‘inarrying else¬ 
where during disalullty in state, 
cannot obtain divorce in static for 
second wife's desertion ari.sing partly 

I during period of disalulity, oven 
though rc'inarriago is valid. 

Ma.ss.—X*almer v. Palmer, 163 N.E, 
879, 265 Mass, 242. 

95.5 U.S.—liredin v. Bredtn, D.C.Vir- 
gin Islands, 140 E.Supi). 132. 

Ark.—Hill v. Rowles, 2(54 S.W.2d 638, 
223 Ark. 115. 

Cal.—Dribin v. f^uperior Court in and 
for Lios Angole,s County, 231 P.2d 
809, 37 C.A.2d 345, 2t A.L,It.2d 864 
—Gregory v. Gregory, 206 P.2d 
1122, 92 C.A.2d 343-—Parsie v. Dar- 
sie, 118 P.2d 898. reheard 122 P.2<1 
64. 49 C.A.2d 491. 

Ga.—Shelton v. Shelton, 74 S.E.2d 6» 
209 Ga. 464. 

III.—People ex rel. Dt»ty v. Connell, 
137 N.E.2d 849, 9 I11.2d 39(l'- oilman 
V. Oilman, 71 N.E.2d 50, 396 111. 
176—Kinsley v. Kinsley, 57 N.E.2d 
449, 388 Ill. 194. 
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do so tinder the circumstances that exist.®®-^® 

In order to obtain this result reconciliations are 
generally favored ;95.15 and a waiting period pro¬ 
vided by statute during which an action of divorce 
will not be heard is intended as a cooling-olt period 
for the parties, and the time for effecting a recon¬ 
ciliation if possible.®5.20 It may be incumbent on 
the court to try to effect a reconciliation;®5.25 but 
a statute which authorizes the suspension of divorce 
proceedings to ascertain the possibility of reconcilia- 


DIVORCE § 8 

tion may be invalid as in violation of due process 
of law,®5.30 and it has been said that efforts at 
reconciliation must be voluntary, and the court has 
no authority to direct an unwilling litigant to sub¬ 
mit to reconciliation proceedings.® 5*35 A divorce 
will not be granted merely because there is no 
possibility of a reconciliation between the spous- 
es.®5.40 

Although it is public policy to discourage divorce, 
and not to favor or encourage it,®® public policy 


Nusser v. Nusser, 124 N.E.2d 549, 
4 Ill.App.2d 538. 

Ky.—Huls V. Smith, 252 S.W.2d 917. 
Md.—Lickle v. Boone, 51 A.2d 162, 
187 Md. 579, 170 A.L.R. 156—Dough¬ 
erty V. Dougherty, 48 A.2d 451, 187 
Md. 21. 

Mass.—Sheffer v. Sheffer, 56 N.B.2d 
13, 316 Mass. 575. 

Minn.—Hove v. Hove, 18 H.W.2d 580, 
219 Minn. 590, 159 A.L.II. 731—War¬ 
ner V. Warner, 17 N.W.2d 58. 219 
Minn. 59—Cahaley v. Cahaley, 12 N. 
W.2d 182, 216 Minn. 175, 157 A.L. 

R. 1—^Brockman v. Brockman, 157 
N.W. 1086, 133 Minn. 148. 

N.J.—^Wilkins v. Zelichowski, 129 A. 
2d 459, 43 N.J.Super. 598, reversed 
on other grounds 140 A.2d 65, 26 
N.J. 370. 

N.T.—Tates v. Tates, 61 N.T.S.2d 135, 
183 Misc. 934. 

Corey v. Corey, 62 N.T.S.2d 796, 
Ohio.—Pashko v. Pashko, Com,Pl., 101 
N.E.2d 804. 

Okl.—Vincent v. Vincent, 257 P.2d 
512, 208 Okl. 470. 

Or.—^Dakin v. Dakin, 251 P.2d 462, 
197 Or. 69—Guinn v, Guinn, 217 P. 
2d 248, 188 Or. 554, 

Pa.—^Matovcik v. Matovcik, 98 A.2d 
238, 173 Pa.Super. 267. 

Di Cello V. Di Cello, Com.Pl., 45 
Sch.Leg Rec. 103. 

R. I.—Pickles v. Pickles, 36 A.2d 110, 
70 R.I. 13, 151 A.L.R. 847—Smith v. 
Smith, 34 A.2d 726, 69 R.I. 403. 

S. C.—In re De Pass, 97 S.E.2d 505, 
231 S.C. 134. 

Tex.—Bippus v. Bippus, Civ.App., 246 

S. W.2d 502. 

W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

Collusion or negligence not to im- 
pair marriage tie 

“The state has an Interest in the 
maintenance of the marriage tie, 
which neither the collusion nor the 
negligence of the parties can im¬ 
pair.” 

Cal.—Rehfuss v. Rehfuss, 145 P. 1020, 
1022 , 169 C. 86. 

Cohen v. Cohen, 166 P.2d 622, 626, 
73 C.A.2d 330. 

Conn.—^Allen v. Allen, 46 A. 242, 73 
Conn. 54, 84 Am.S.R. 135, 49 L.R.A. 
142. 

Protection without destroying rights 
of parties 

State has a definite interest in pro¬ 


tecting the continuance of marriage 
relation without destroying rights of 
the parties. 

Ill.—Gonzalez v. Gonzalez, 127 N.E. 

2d 673, 6 Ill.App.2d 310. 

95.10 Ark.—Hill v. Rowles, 264 S.W. 

2d 638, 223 Ark. 115. 

Public policy of Tennessee 

As a matter of public policy, Ten¬ 
nessee is interested in the marital 
status of its domiciliaries, and in pre¬ 
serving that status where it can be 
done consistently with the divorce 
laws of the state, and where that can¬ 
not be done, in releasing the parties 
from the restraints of the marital 
status where the aggrieved and inno¬ 
cent spouse asserts his or her rights 
to some form of the relief provided 
by pertinent statutory provisions and 
furnishes the contemplated proof. 
Tenn.—^Hamm v. Hamm, 204 S.W.2d 
113, 30 TenmApp. 122, 175 A.L,.R. 
523. 

95.15 Cal.—^De Burgh v. De Burgh, 
250 P.2d 598, 39 C.2d 858. 

Idaho.—^Pilliner v. Pilliner, 133 P.2d 
735, 64 Idaho 425. 

Md.—^Diamond v. Diamond, 32 A.2d 
376, 182 Md. 103. 

N.T.—Brovrn v. Brown, 208 N.T.S. 17. 
Tex.—Neblett & Norman v. Goukas, 
Civ.App„ 40 S.W.2d 1113. 
tTnderlyiug philosophy of public 
policy, as it is reflected in decisions 
and statutes relating to divorce, is to 
effect a reconciliation and restore the 
unity of the family relationship. 

S.C.—In re De Pass, 97 S.E.2d 505, 
231 S.C. 134. 

95.20 Ill,—^People ex rel. Doty v. 
Connell, 137 N.E.2d 849, 9 I11.2d 
390. 

Ohio.—Pashko v. Pashko, Com.Pl., 101 
N.E.2d 804. 

Constitutionality of statutes provid¬ 
ing for waiting period see infra 
§ 9. 

95.25 Ill.—Stroik v. Stroik, 70 N.E.2d 
91, 329 IlLApp. 647. 

Ohio.—^Pashko v. Pashko, Com.Pl., 101 
N.B.2d 804. 

95.30 Procedure In violation of due 
process 

Where a statute provided for sus¬ 
pension of divorce proceedings to de¬ 
termine possibility of reconciliation 
of parties, authorized assistance of 
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representatives of religious denom¬ 
inations of parties, and permitted ih- 
vestigations without right to rebut 
evidence adduced, statute would be 
invalid as in violation of due process 
of law. 

Ill.—^People ex rel. Bernat v. Bicek, 
91 N.B.2d 588, 405 Ill. 510. 

95.35 Pa.—^Arrow v. Arrow, 71 Pa. 
Dist. 4& Co. 513. 

Rrror to attempt to force reconcilia¬ 
tion 

“The Chancellor’s opinion indicat¬ 
ed a doubt that there was any sub¬ 
stantial grounds for a divorce. He 
clearly stated that he thought there 
were no impediments to the resump¬ 
tion of marital relations. But we 
think he fell into error in attempting 
to force a reconciliation, rather than 
to passively appraise the efforts pre¬ 
viously made by the parties.” 

Md.—Smoot V. Smoot, 88 A. 2d 465, 
468, 200 Md. 216. 

95.40 Mich.—Gorton v. Gorton, 25 N. 
W.2d 565, 316 Mich. 375. 

96. Ariz.—Gordon v. Gordon, 278 P. 
375, 35 Ariz. 357, motion denied 281 
P. 215, 35 Ariz. 532. 

Cal.—Hill V. Hill, 142 P.2d 417, 23 
C.2d 82—Morgan v. Morgan, 213 P. 
993, 160 C. 522. 

Colo.—^Faith v. Faith, 261 P.2d 225, 
128 Colo. 483—Githens v. Githens, 
239 P. 1023, 78 Colo. 102, 43 A.L.R. 
547. 

Conn.—Casale v. Casale, 86 A.2d 568, 
138 Conn. 490—McCarthy v. San- 
tangelo, 78 A.2d 240, 137 Conn. 410. 
Ill.—Norwood V. Norwood, 77 N.E.2d 
552, 333 I11.APP. 469—Getz v. Getz, 
75 N.E.2d 530, 332 IlLApp. 364— 
Berlingieri v. Berlingieri, 17 N.E. 
2d 354, 297 IlLApp. 119, reversed 
on other grounds 22 N.E.2d 675, 372 
Ill. 60. 

Md.—Smoot V. Smoot, 88 A.2d 465, 200 
Md. 216—^Bonwit v. Bonwit, 181 A. 
237, 169 Md. 189. 

Mo.—^McDonald v. McDonald, 161 S. 

W. 850, 175 Mo.App. 513. 

Neb.—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 510— 
Corpus Juris Secundum quoted in 
Dudgeon v. Dudgeon, 5 N.W.2d 133, 
135, 142 Neb. 82—State ex rel. 
Hunter v. Crocker, 271 N.W. 444, 
132 Neb. 214—Deputy v. Deputy, 
192 N.W. 957, 110 Neb. 52. 
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does not discourage divorce where the relations be¬ 
tween husband and wife are such that the legitimate 
objects of matrimony have been utterly de¬ 
stroyed,9 6.5 and society is not interested in perpetu¬ 
ating a status out of which no good can come and 
from which harm may result.96.io Furthermore, 
the public policy of maintaining the marital status 
if possible cannot be used as ground for refusing a 
divorce where a cause for divorce under controlling 


statutes and judicial adjudications has been estab¬ 
lished,96.15 and it is not the province of the court to 
settle marital disputes, or to determine what hus¬ 
bands and wives should do in order to live harmoni¬ 
ously together. 9 6.20 

While a divorce proceeding is primarily a con¬ 
troversy between husband and wife, as stated supra 
§ 7, the husband and wife are not the only ])artios 
to the proceeding ;9" the state, or the public, is con- 


N.J.—In re Backes, 109 A.2d 273, 16 
N.J. 430. 

Wilkins V. Zelichowski, 129 A.2d 
459, 43 X.J.Super. o98, reversed on 
other grounds 140 A 2d 65, 26 NX 
370—Pink V. Pink, 105 A. 2d 451, 30 
N.XSuper. 531—DeJonge v. De- 
Jonge, 83 A.2d 370, 15 N.XSuper. 
333. 

Rinehart v. Rinehart, 110 A. 29, 
91 N.XEq. 354. 

Bednarik v. Bednarik, 16 A.2d 
SO, IS N.XMisc. 633. 

N.Y.—^Reese v. Reese, 185 N.T.S. 110, 
194 App.Div. 907. 

Okl.—Reed v. Reed, 246 P. 413, 119 
Okl. 5. 

Or.—Hawley v. Hawley, 199 P. 5S9. 
101 Or. 649. 

Pa.—La Clair v. La Clair, 194 A. 224, 
128 Pa.Super. 469. 

Stegemerten v. Stegemerten, 88 
Pittsb.Leg.X 397. 

W.Va.—^Persinger v. Persinger, 56 S. 
E.2d 110, 133 W.Va. 812. 

Waiver of vested right 
The vested right to a cause of ac¬ 
tion for divorce may be waived, and 
the general policy of the law of di¬ 
vorce favors rather than discourages 
such waiver. 

— ^^'css V. Voss, 75 A.2d 889, 5 N. 
X 402. 

Proliihition of second divorce in 
Kentucky 

(1) Under a statute providing that 
there shall not be granted to any 
person more than one divorce, ex¬ 
cept for living in adultery, to the 
party not in fault, and for the caus- 
■es for which a divorce may be grant¬ 
ed to both husband and wife, one 
who obtains a divorce on a ground 
not within the exceptions stated and 
who remarries either the divorced 
spouse or another can obtain a sec¬ 
ond divorce only on the ground of 
adultery or on some ground avail¬ 
able to both parties, such as im- 
potency or malformation preventing 
intercourse or living apart for five 
years, and cannot secure a divorce 
on the same ground on which the 
first divorce was obtained or on an¬ 
other ground not within the excep¬ 
tions stated. 

— ^Kelly V. Kelly, 299 S.\V. 961, 
221 Ky. 759—Goebel v. Goebel, 258 
S.W. 691, 201 Ky. 819—Simmons v 
Simmons, 238 S.W. 744, 194 Ky. 300 


—Iring V. Iring, 221 S.W. 219, 188 
Ky. 65, 9 A.L.R. 1070. 

(2) The rule stated in (1) supra 
has been held to apply notwith¬ 
standing the first divorce was ob¬ 
tained on the ground of adultery. 

Ky,—Humphress v. Humphresa, 20 S. 

W.2d 436, 230 Ky. 617. 

(3) In a case tried prior to repeal 
of the statute referred to in (1) su¬ 
pra but the appeal in which was de¬ 
cided after such repeal, it was held 
that a wife, suing her second husband 
for divorce, but who had been de¬ 
fendant in her first husband’s suit 
for divorce, was not, for that reason, 
within the inhibUion of such statute 
forbidding a second divorce. 

Ky.—Raines v. Raines, 35 S.W.2d 569, 
237 Ky. 391. 

96.5 Cal.—^Mueller v. Mueller, 282 P. 
2d 869, 44 C.2d 527—-De Burgh v. 
De Burgh, 250 P.2d 598, 39 C.2d 
858—Weil V, Well, 236 P.2d 159, 37 
C.2d 770—Barham v. Barham, 202 
P.2d 289, 33 C.2d 416—Hill v. Hill, 
142 P.2d 417, 23 C.2d 82. 

Helvern v. Helvern, 294 P.2d 482, 
139 C.A.2d 819—Kirsch v. Kirsch, 
259 P.2d 444, 119 C.A.2d 271. 
Conn,—Casale v, Casale, 86 A.2d 568, 
138 Conn. 490. 

Or.—McElwee v. McElwee, 138 P.2d 
208, 171 Or. 462—^Heisler v. Heis- 
ler, 55 P.2d 727, 152 Or. 691—Con- 
dit V. Coiidit, 237 P. 360, 115 Or. 
481. 

Persons who are neither married nor 
unmarried 

Courts must take into consideration 
*the mischiefs arising from turning 
out into the world, in enforced celi¬ 
bacy, persons who are neither mar¬ 
ried nor unmarried.” 

Mich.—Burlage v. Burlage, 32 N.W. 

866, 867, 65 Mich. 624. 

Tenn.—Turner v. Bell, 279 S.W. 2d 71, 
79, 198 Tenn. 232. certiorari denied 
76 S.Ct. 83, 350 U.S. 842, 100 L.Ed. 
751—Lingner v. Lingner, 56 S.W.2d 
749, 752, 165 Tenn. 525. 

Mischief arising from parties hound 
hy law hut in fact unmarried 
Public policy enters into divorce 
proceedings in order to avoid mis¬ 
chiefs that may arise from the status 
of a man and woman being bound 
together by law but in fact unmar¬ 
ried. 

Ky.—Huls v. Smith, 252 S.W.2d 917. 
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Termination of marriages which in 
effect cease to exist 
The purpose of liberalizing anu‘n<l- 
mont to divorce law was to permit 
termination In law of certain mar¬ 
riages which have ceased to exist in 
fact. 

D.C.—^Vandorhuff v. Vanderhuff, 1 11 
P.2d 509, 79 U.S.App.D.O. 153 - 

Parks V. Parks, 116 F.2d 656, 73 
App.D.C. 93. 

96.10 Cal.—Do Burgh v. Do Burgh, 
250 P.2d 598, 39 C.2d 858. 

Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 
S.Ct. 83, 350 U.S. 842, 100 L.K<1. 
761—Lingner v. Lingner, 66 S.W.2d 
749, 165 Tenn. 525. 

Utah.—Sadleir v. Knap ton, 296 P.2d 
278, 5 Utah 2d 26. 

No requirement that marriage in all 
events he continued. 

“While the state and society is al¬ 
ways an intorost(‘d party in the main¬ 
tenance of the marriage contract, it 
is not so exacting as to liiHist that 
the marriage relation In all eviuits 
should continue, or that a home he 
maintained under circumHtano(‘.s that 
are more detrimental to society than 
a divorce.” 

Colo.—Carroll v. ('Jarroll, 311 P.2d 709, 
711, 135 Colo. 379. 

96.15 Ohio.—Merta v. Merta, App,, 
63 N.E.2d 847. 

96.20 Md.—Smoot v. Smoot, 88 A.2d 
465, 200 Md. 216—Smith v. Smith, 
76 A.2d ICO, 196 Md. 219- -Plolir v. 
Flohr, 73 A.2d 874, 195 Md, 482 - 
Goisey v. (hnsoy, 69 A.2d 319, 100 
Md. G18. 

97. Cal.—Garcia v. Garcia, 233 l\2d 
^3, 105 C.A.2(1 289—Gregory v. 

Gregory, 206 V.2(l 1122, 92 G.A.2(1 
343—Kegley v. iv<‘gley, 60 l\2d 182, 
16 C.A.2d 216. 

Fla.—Kennedy v. Ivt‘iim*dy, 134 So. 
201, 101 Fla. 239. 

Ill.—People cx rol. Doty v. Gomiell, 

137 ]Nr.E.2d 849, 9 lH. 2 d 390 . 

Mi.schlcr v. JVIischler, 77 N.E.2d 
209, 333 lll.App. 2M. 

Iowa.—^\Valker v. Walker, 217 N.W. 
883, 205 Iowa 395. 

Mo.—Koslow v. Taylor, 203 S.W 2d 
433, 356 Mo. 755. 

May V. May, App., 291 S.\V.2d 
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sidered to be impliedly a party,98 and it has been 
said that while the state is a quasi party, 9S-5 chil¬ 
dren of the marriage are the real parties by repre¬ 


sentation.98*i0 It is the duty of the court to con¬ 
sider and protect the interests of the state or the 
public,as well as the rights of the parties them- 


—Corpus Juris Secundum quoted 
in Dudgeon v. Dudgeon, 5 N.W 2d 
133, 135, 142 Neb. 82. 

Wash.—Corson v. Corson, 283 P.2d 
673, 46 Wash.2d 611—Heney v. Hen- 
ey, 165 P.2d 864, 24 Wash.2d 445. 

98. Ala.—Ex parte Weissinger, 22 
So.2d 510, 247 Ala. 113—Ratcliff v. 
Ratcliff, 96 So. 422, 209 Ala. 377. 
Ariz.—Gordon v. Gordon, 278 P. 375, 
35 Ariz. 357, motion denied 281 P. 
215, 35 Ariz. 532. 

Cal.—^Dribin v. Superior Court in and 
for Los Angeles County, 231 P.2d 
809, 37 C.2d 345, 24 A.L.R.2d 864. 

Garcia v. Garcia, 233 P.2d 23, 105 
C.A.2d 289—Gregory v. Gregory, 
206 P.2d 1122, 92 C.A.2d 343—Keg- 
ley V. Kegley, 60 P.2d 482, 16 C.A. 
2d 216. 

Colo.—Walton v. Walton, 278 P. 780, 
86 Colo. 1. 

Del.—Street v. Street, 101 A.2d 803, 
9 Terry 272. 

D.C.—Rea v. Rea. D.C., 124 F.Supp. 
922—Cannon v. Cannon, D.C., 80 
F.Supp. 79—Bussius v. Bussius, D. 
C., 38 F.Supp. 871. 

Fla.—Kennedy v. Kennedy, 134 So. 
201, 101 Fla. 239—Gallemore v. Gal- 
lemore, 114 So. 371, 94 Fla. 516. 

Martin v. Martin, App., 102 So.2d 
837. 

Ga.—Corpus Juris Secundum cited in 
Fortson v. Fortson, 25 S.E.2d 518, 
623, 195 Ga. 750. 

Ill.—Oilman v. Oilman, 71 N.E.2d 50, 
396 Ill. 176—^Winning v. Winning, 7 
N.E.2d 750, 366 Ill. 57—Leland v. 
Leland, 150 N.E. 270, 319 Ill. 426. 

Gonzalez v. Gonzalez, 127 lsr.E.2d 
673, 6 Ill.App.2d 310—^Nusser v. 
Nusser, 124 N.E.2d 549, 4 Ill.App.2d 
538—Pratt v. Pratt, 97 N.E.2d 132, 
342 Ill.App. 513—Jaworski v. Jaw- 
orski, 94 N.E.2d 92, 341 Ill.App. 
422—Mischler v. Mischler, 77 N.E. 
2d 209, 333 Ill.App. 214—Berlingieri 
V. Berlingieri, 17 N.E.2d 354, 297 
Ill.App. 119, reversed on other 
grounds 22 N.E.2d 675, 372 Ill. 60. 
Ind.—Mendenhall v. Mendenhall, 64 
N.E.2d 806, 116 Ind.App. 545. 

Iowa.—Walker v. Walker, 217 N.W. 
883, 205 Iowa 395. 

Me.—Monahan v. Monahan, 46 A.2d 
706, 142 Me. 72. 

Md.—Lickle v. Boone, 51 A.2d 162, 
187 Md. 579, 170 A.L.R. 156. 

Mich—Unjian v. Unjian, 73 N.W.2d 
862, 344 Mich. 423—^INIcClellan v. 
McClellan, 288 N.W. 306, 290 Mich. 
680. 127 A.L.R. 731, rehearing de¬ 
nied 291 N.W. 640, 290 Mich. 680, 
127 A.L.R. 732—Kelly v. Kelly, 233 
N.W. 170, 252 Mich. 92—Wieser v. 
Richter, 225 N.W. 542, 247 Mich. 52 
— Ritzer V. Ritzer, 220 N.’W. 812, 
243 Mich. 406. 


Minn.—Coholey v. Coholey. 12 N.W. 
2d 182, 216 Minn. 175, 157 A.L.R. I. 

—State ex rel. Couplin v. Hostet- 
ter, 129 S.W.2d 1, 344 Mo. 770. 

May V. May, App., 294 S.AV.2d 
627—Wells V. Wells. App., 117 S.W. 
2d 700—Hairs v. Hairs, 300 S.W. 
540. 222 Mo.App. 941—Milster v. 
Milster, 209 S.W. 620, 200 Mo.App. 
603. 

Neb.—McNamee v. McXamee, 47 N. 
W.2d 383, 154 Neb. 212—Shinn v. 
Shinn, 29 N.W.2d 629, 148 Neb. 832, 
174 A.L.R. 510—Corpus Juris Se¬ 
cundum quoted in Dudgeon v. 
Dudgeon, 5 N.W.2d 133, 135, 142 
Neb. 82. 

N.J.—In re Backes, 109 A.2d 273, 16 
N.J. 430. 

Godfrey v. Shatwell, 119 A.2d 
479, 38 N.J.Super. 501—Pink v. 
Pink, 105 A.2d 451, 30 N.J.Super. 
531. 

Peickert v. Peiclcert, 131 A. 5 76, 
98 N.J.Eq. 444—^Rinehart v. Rine¬ 
hart, 110 A. 29, 91 N.XEq. 354. 
N.T.—^Kroner v. Kroner, 23 N.Y.S.2d 
670. 

Ohio.—Jelm v. Jelm, 92 N.E.2d 275, 89 
Ohio App. 47, affirmed 98 N.E.2d 
401, 155 Ohio St. 226, 22 A.L.R.2d 
1300. 

Pashko V. Pashko, Com.Pl., 101 
N.E.2d 804. 

Or.—^Lakson v. Lakson, 263 P. 891, 
124 Or. 219—Corpus Juris quoted in 
Wright V. Beveridge, 251 P. 895, 
896, 120 Or. 244—Cain v. Cain, 226 
P. 230, 111 Or. 272. 

Pa.—McElroy v. McBlroy, 138 A.2d 
299, 185 Pa.Super. 78—Moyer v. 
Moyer, 124 A.2d 632, 181 Pa.Super. 
400—Wasson v, Wasson, 108 A.2d 
836, 176 Pa.Super. 534—Common¬ 
wealth ex rel. Branch v. Branch, 
104 A.2d 183, 175 Pa.Super. 373— 
Matovcik v. Matovcik, 98 A.2d 238, 
173 Pa.Super. 267—Glass v. Glass, 
63 A.2d 696, 164 Pa.Super. 118— 
Murfit V. Murfit, 3 A.2d 1020, 134 
Pa.Super. 327—Michell v. Michell, 
3 A.2d 955, 134 Pa.Super. 230— 
Huston V. Huston, 197 A. 774, 130 
Pa.Super. 501. 

Gray v. Gray, 71 Pa.Dist. & Co. 
317, 22 Northumb.Leg.J. 184— 

Beggs V. Beggs, 57 Pa.Dist. & Co. 
487, 47 Dack.Jur. 245—Geckle v. 
Geckle, 54 Pa.Dist. & Co. 64, 61 
Montg.Co. 211—Scott v. Scott, 48 
Pa.Dist. & Co. 300, 25 Erie Co. 284. 

Briggs V. Briggs, Com.Pl., 23 
Erie Co. 146, affirmed 21 A.2d 415, 
145 Pa.Super. 460—^Kahn v. Kahn, 
Com.Pl., 47 Lack.Jur. 101—Gozjack 
V. Gozjack, Com.Pl., 46 Sch.Leg. 
Rec. 64—^Di Cello v. Di Cello, Com. 
PI., 45 Sch.Deg.Rec. 103—^Krammas 
v. Krammas, Com.Pl., 8 Sch.Reg. 
171, 


—Smith V. Smith. 34 A.2d 726, 69 

R. I. 40:]—Hall v. Kali, 7 A.2d 719, 
63 R.I. 148—Puhacz v. Puhacz, 180 
A. 377, 55 R.I. 306—McLaughlin v. 
McLaughlin, 117 A. 649, 44 R.I. 
429. 

Tenn.—Hamm v. Hamm, 204 S.W.2d 
113, 30 Tenn..App. 122, 175 A.L.R. 
523. 

Tex.—Grant v. Grant. Civ.App., 286 

S. W. 647. 

Va.—Raiford v. Raiford, 68 S.E.2d 
888 . 193 Va. 221. 

Wash.—Corson v. Corson, 283 P.2d 
673, 46 Wash.2d 611—^Heney v. Hen¬ 
ey, 165 P.2d 864, 24 Wash.2d 445. 
W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

19 C.J. p 19 note 52. 

Parties to divorce action 

In every divorce action there is 
the husband, wife, and a third party 
who may be variously designated as 
the public, society, or civilization. 
Tenn.—Turner v. Bell, 279 S W.2d 71, 
198 Tenn. 232, certiorari denied 76- 
S.Ct. 83, 350 U.S. 842, 100 L Ed. 751. 
State a silent party 
Fla.—Schuberth v. Schuberth, 52 So. 
2d 332. 

Silent but not inactive party 
S.C.—In re De Pass, 97 S.E.2d 505,. 
231 S.C. 134—Fogel v. McDonald, 
157 S.E. 830, 159 S.C. 506. 

Society is party 

Mo.—^Willis V. Willis, App., 274 S.W. 
2d 621—^Wagner v. Shelly, App., 235 
S.W.3d 414. 

Public welfare a party 
Mo.—^Koslow V. Taylor, 203 S.W.2d 
433, 356 Mo. 755. 

98.5 Cal.—^Darsie v. Darsie, 118 P. 
2d 898, reheard 122 P.2d 64, 49 C. 
A.2d 491. 

Iowa.—Hopping v. Hopping, 10 N.W. 

2d 87, 233 Iowa 993, 152 AL.R. 436. 
Ky.—^Huls V. Smith, 252 S.W.2d 917. 
Tenn.—Osborne v. Osborne, 197 S.W. 

2d 234, 29 Tenn.App. 463. 

98.10 Ky.—Huls v. Smith, 252 S.W. 
2d 917. 

Where minor children are involved, 
the interest of the state is that, in¬ 
sofar as is possible, provision be 
made for their support and educa¬ 
tion. 

Wash.—^Heney v. Heney, 165 P.2d 864, 
24 Wash.2d 445. 

99. Ala.—^Ratcliff v. Ratcliff, 96 So. 
422, 209 Ala. 377. 

Cal.—Gregory v. Gregory, 206 P.2d 
1122, 92 C.A.2d 343. 

D.C.—Cannon v. Cannon, D.C., 80 F. 
Supp. 79—Bussius v. Bussius, D.C., 
38 F.Supp. 871. 

Ga. —Corpus Juris Secundum cited in 
Boykin v. Martocello, 22 S.E.2d 
1 790, 792, 194 Ga. 867. 
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§ 8 DIVORCE 

selves,^and where there is a conflict between 
the interests of the state and the interests of either 
of the spouses, the interests of the state will be re¬ 
garded as paramount.99-10 

c. Duty of Court 

In divorce proceedings It Is the duty of the court 
to guard against fraud, collusion, or imposition. 

It is the duty of the court, as the representative 


of the state, to guard against fraud, collusion, or 
imposition,99-50 to guard against any unfair prac¬ 
tice or undue advantage taken of one party by the 
other,99-55 and to refuse a decree of divorce where 
the moving party does not establish his right there- 
to,l even though no defense,!-^ or only a selected 
defense,!-!® is made; and, in fact, it is the policy 
of the law that all proper defenses be made or com- 


Ill.—Jones V. Jones, 141 N.B.2d 408, 
13 Ill.App.2d 198—Gonzalez v. Gon¬ 
zalez, 127 N.E.2d 673, 6 Ill.App.2d 
310—Pratt V. Pratt, 97 N,E.2d 132, 
342 IlLApp. 513—^Jaworski v. Ja- 
worski, 94 N.E.2d 92, 341 Ill.App. 
422—Mischler v. Mischler, 77 N.E. 
2d 209, 333 Ill.App. 214. 

Ky.—Baker v. Baker, 194 S.W.2d 825, 
302 Ky. 396—Quinn v. Quinn, 130 
S.W.2d 834, 279 Ky. 286. 

Md.—Lickle v. Boone, 51 A.2d 162, 
187 Md. 579, 170 A.L.R. 158— 

Dougherty v. Dougherty, 48 A.2d 
451, 187 Md. 21. 

Mo. — ^Willis V. ‘Willis, App, 274 S.W. 
2d 621—Milster v. Milster, 209 S.W. 
620, 622, 200 Mo.App. 603. 

Neb.—Corpus Juris Secundum cited 
in Shinn v. Shinn, 29 N.W.2d 629. 
633, 148 Neb. 832, 174 A.L..R. 510. 
N.J.—Pollino V. Pollino, 121 A.2d 62, 
39 N.J.Super. 294. 

Feickert v. Feickert, 131 A. 676, 
98 N.J.Eq. 444. 

N.T.—Marum v. Marum, 170 N.Y.S. 
2d 1S5, 10 Misc.2d 695—McIntyre v. 
McIntyre, 30 N.T.S. 200, 9 Misc. 
252. 

Ohio.—State ex rel. Haun v. Hoffman, 
60 N.E.2d 657, 145 Ohio St. 31. 

Pashko V. Pashko, Com.Pl., 101 
N.E.2d 804. 

Or.-Cain v. Cain, 226 P. 230, 111 Or. 
272. 

Pa. — Beggs V. Beggs, 57 Pa.Dist. & 
Co. 487, 47 Lack.Jur. 245. 

Krammas v. Krammas, Com.Pl., 
8 Sch.Reg. 171. 

Tenn.—Turner v. Bell, 279 S.W.2d 
71, 198 Tenn. 232, certiorari denied 
76 S.Ct. S3, 350 U.S. 842, 100 L.Ed. 
751. 

Wash.—Decker v. Decker, 326 P.2d 
333. 

W.Va.—^Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

19 C.J. p 19 note 52 [a] (2). 

Discretion 

Trial court has large discretion as 
to what, if anything, it should do 
in a particular case fully to protect 
public’s interest in divorce proceed¬ 
ing. 

Mo.—May v. May, App., 294 S.W.2d 
627. 

State represented by “conscience of 
the court” 

N.J.—Pollino V. Pollino, 121 A.2d 62, 
39 N.J Super. 294. 

Duerner v. Duerner, 61 A.2d 307, 
142 N.J.Eq. 759, 4 A.L..R.2d 1319. 


Attorneys aad court as representa¬ 
tives of parties 

“The attorneys in the case repre¬ 
sent the respective parties—^the court 
in a sense represents the state.” 
Cal.—Rehfuss v. Rehfuss, 146 P. 1020, 
1022. 169 C. 86. 

Cohen v. Cohen, 166 P.2d 622. 626. 
73 C.A.2d 330. 

Special xesponsihillty Imposed on 
court 

Law regards divorce actions as im¬ 
posing special responsibilities on 
court and attorneys as officers of 
court, since in every suit for divorce 
state is in fact, if not in name, a 
third party having a substantial in¬ 
terest, and public is represented by 
conscience of court. 

N.J.—In re Backes, 109 A.2d 273, 16 
N.J. 430. 

Duty of counsel to assist judge 
It is duty of trial judge in divorce 
cases not only to see that justice is 
done between parties but also to pro¬ 
tect interests of society in general, 
and it is duty of lawyer as an officer 
of court to assist judge in seeing that 
this is done. 

Tenn.—Ingle v. Klivett, 201 S.W.2d 
545, 30 Tenn.App. 1. 

Duty to see public policy not violated 
It is duty of court to see that pub¬ 
lic policy of state, as expressed in 
statutes, is not violated. 

Va.—Westfall v. Westfall, 82 S.E.2d 
487, 196 Va. 97—^Raiford v. Rai- 
ford, 68 S.E.2d 888, 193 Va. 221. 
D9.5 D.C.—Bussius v. Bussius, D.C., 
38 F.Supp. 871. 

Ky.—Baker v. Baker, 194 S.W.2d 825, 
302 Ky, 396. 

N.T.—Marum v. Marum, 170 N.Y.S. 

2d 185, 10 Misc.2d 695. 

Wash.—Decker v. Decker, 326 P.2d 
332. 

99.10 Tenn.—Turner v. Bell, 279 S. 
W.2d 71, 198 Tenn. 232, certiorari 
denied 76 S.Ct. 83, 350 U.S. 842, 
100 L.Ed. 761. 

99.50 Cal.—^Rehfuss v. Rehfuss, 146 
P. 1020, 169 C. 86. 

Garcia v. Garcia, 233 P.2d 23, 
105 C.A.2d 289—Gregory v. Greg¬ 
ory, 206 P,2d 1122, 92 C.A.2d 343— 
Cohen v. Cohen, 166 P.2d 622, 73 
C.A.2d 330—Emerson v. Emerson, 
55 P.2d 1265, 12 C.A.2d 648. 

Ohio.—State ex rel. Haun v. Hoff¬ 
man, 60 N.E.2d 657, 146 Ohio St. 
31. 


Maimone v. Maimono, App., 90 N. 
E.2d 3S3. 

Tenn.—Osborne v. Osl)orne, 197 S.W. 

2d 234, 29 Tcnn.App. 463. 

99.55 Tenn.—Osborne v. Osborne, su¬ 
pra. 

1. Del.—Street v. Street, 101 A. 2d 
803, 9 Terry 272. 

19 C.J. p 19 note 63. 

Authority of officer or court 

(1) Under a statute doelnring that 
the state is to be deemed a party 
defendant in divorce suits, and re¬ 
quiring plaintiff to cause suiniuons 
to be served on district attorney of 
district in which suit is conmn‘U<‘«>d, 
it is such officer’s duty, as far as 
necessary to prevent fraud or (iollu- 
sion, to control procijediugs on part 
of defense and, if there is no appear¬ 
ance by defendant in suit, to make a 
defense therein on behalf of state. 
Or.—Lakson v. Lakson, 263 1*. 891, 

124 Or. 219. 

(2) In the absence of a sfatnto 
giving to representatives of Uu^ state 
the power to intervene or ar»p<>iat 
officers to represent the sla.t.e on the 
hearing of divorce actions, it is a 
doctrine of general acet'ptaniu^ 

the court ropro.sents the interest of 
the state in divorce proceediin,’.s. 

Ill.—Lcland v. Lcland, 150 N.Iil. 270, 
319 III. 426. 

(3) In divorce suits the court r<sp- 
resents the state’s interest through¬ 
out the proceedings, either in tin* 
presence of a statute authorizing 
some law officer to appear, or In tli.i 
absence of such a statute: and In 
this state the attorney gi*neral has 
no power to intervene in a dlvnre.* 
suit or to bring an inclepe.ndi^nt Jie- 
tion to sot aside a decree of divorce, 
for fraud or collusion, either und^‘r 
the common law or under statute. 
Nev.—State v. Moore, 207 P. 75, 46 

Nev. 65, 22 A.L.R. 1101. 

Statute providing- for appointment 
of proctors held, valid 
Tenn.—Wilson v. Wilson, 185 S.W. 
718, 134 Tenn. 697. 

1.5 Del.—Street v. Street, 101 A.2d 
803, 9 Terry 272. 

Md.—O’Donnell v. O’Donnell, 90 A.2d 
741, 203 Md. 106. 

Pa.—Wheaton v. Wlieaton, Com.Pl., 
94 Pittsb.Lcg.J. 116. 

1.10 Del.—Street v. Street, 101 A.2d 
803, 9 Terry 272. 
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pelled.i-15 However, where all possibility of a re¬ 
sumption of the marital relationship is gone, a bit¬ 
ter contest of a divorce action is not required 
In a proper case the court may refuse to grant a 
divorce on grounds which are outside the issues 
made by the pleadings,i-25 since any defense which 
comes out in evidence, whether alleged or not, is 
fatal to the proceeding.i-^O 

Investigation and intervention. In the role of 
representative of the public or of the state, the court 
may conduct^ such an investigation of the facts as 
may be required to determine whether the divorce 
should be granted,even though the proceeding 
is ex parte,1*40 and may require a full and complete 
disclosure of all material facts.i-45 it has been 
held that the investigation or inquiry which the 
court may make as the representative of the state 
or the public is not to be limited or restricted by 
procedural provisions,1-50 and this on the ground 
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that mere procedural rights of parties are not neces¬ 
sarily coextensive with the duty of the court touch¬ 
ing the termination of the state of matrimony be¬ 
tween the parties.i*55 

The right of the state to intervene and defend in 
an action for divorce is discussed infra § 92, and 
the right of the state to prosecute an appeal, infra 
§ 190. 

d. Compelling Reasons; Agreement or Consent 

A divorce will be granted oniy for a compelling rea¬ 
son, and a marriage cannot be dissolved by an agree¬ 
ment of the parties. 

Since the married status of parties is controlled 
by the sovereign will for the benefit of the com¬ 
munity at large,2 a marriage cannot ordinarily be 
dissolved by the parties to the marriage,2-5 either 
by their act, consent, or agreement.^ Ordinarily, 
the marital relation will not be dissolved merely be- 


1.15 N.J.—Godfrey v. Shatwell. 119 
A.2d 479, 38 N.J.Super. 501—Shee¬ 
han V. Sheehan, 92 A.2d 45, 22 N.J. 
Super. 326. 

Peickert v. Feickert, 131 A. 576, 
98 N.J.Eq. 444. 

Sanity of respondent 
Question of respondent's sanity 
was a concern of state in action for 
divorce. 

Mo.—Schuler v. Schuler, App., 290 S. 
W.2d 192. 

1.20 Utah.—Sadleir v. Knapton, 296 
P.2d 278, 5 Utah 2d 26. 

1.25 Ill.—Oilman v. Oilman, 71 N.E. 
2d 50, 396 Ill. 176. 

1.30 Ill.—Oilman v. Oilman, supra. 
Jaworski v. Jaworski, 94 N.E. 2d 
92, 341 Ill.App. 422. 

Pailure to develop defense of insanity 
In action for divorce, question of 
defendant's sanity was a concern 
of state, as third party to action, 
and failure to develop that defense 
could justify reversal whether or not 
defense of insanity was relied on in 
pleading. 

Mo.—^Niedergerke v. Niedergerke, 
App., 271 S.W.2d 204. 

1.35 Ill.—^Louks V. Louks, 102 N.E. 

2d 304, 345 Ill.App. 185. 

Pa.—Commonwealth ex rel. Branch 
V. Branch, 104 A.2d 183, 175 Pa.Su- 
per, 373—Wiggins v. Wiggins, 90 
A.2d 275, 171 Pa.Super. 298—Cor- 
tese V. Cortese, 63 A.2d 420, 163 
Pa.Super. 553. 

Gray v. Gray, 71 Pa.Dist. & Co. 
817, 22 Northumb.Leg.J. 184. 

May V. May, Com.Pl., 42 Berks 
Co. 271—^Wagner v. Wagner, Com. 
PI., 41 Berks Co. 257—^Bergvall v. 
Bergvall, Com.Pl., 37 West.Co. 109. 
Investigation of all questionable 
features of a suit for divorce is to 
the interest of the state. 
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Conn.—Dochelli v. Dochelli, 6 A.2d 
324, 125 Conn. 468. 

1.40 N.J.—^Welch V. Welch, 115 A.2d 
625, 35 N.J.Super. 255. 

Duerner v. Duerner, 61 A.2d 307, 
142 N.J.Eq. 759. 4 A.L.Il.2d 1319. 
Decree not casual matter 
Regardless of vrhether hearing in 
divorce proceeding is contested with 
both parties present or an ex parte 
hearing, entry of divorce decree 
should not be treated as a casual 
matter. 

Ill.—McKeon v. McKeon, 124 N.E.2d 
564, 4 Ill.App.2d 515. 

Facts not contested by pleading 
In divorce action, court may, to 
satisfy its conscience, of its own 
motion, investigate facts not contest¬ 
ed by pleadings. 

Ill.—Pratt V. Pratt, 97 N.E.2d 132, 
342 IlLApp. 513. 

1.45 Ill.—Mischler v. Mischler, 77 
N.E.2d 209, 333 IlLApp. 214. 

Close scrutiny required 
Ga.—Shelton v. Shelton, 74 S.E.2d 
5, 209 Ga. 454. 

1.50 Defense not pleaded. 

Failure of party to plead affirma¬ 
tive defense, although it may pre¬ 
clude such party from introducing as 
of right evidence on such issue, does 
not preclude court from noticing, in¬ 
vestigating, and dealing with such 
issue. 

Mass.—^Hayden v. Hayden, 96 N.E.2d 
136, 326 Mass. 587—Webster v. 
Webster, 163 N.E. 197, 264 Mass. 
551—^Newman v. Newman, 98 N.E. 
507, 211 Mass. 508. 

1.55 Mass.—^Hayden v. Hayden, 96 
N.E.2d 136, 326 Mass. 587—Web¬ 
ster V. Webster, 163 N.E. 197, 264 
Mass. 551. 

2. Mont.—Crenshaw v. Crenshaw, 
182 P.2d 477, 120 Mont. 190. 
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Or.—Corpus Juris quoted in Wright 

V. Beveridge, 251 P. 895, 896, 120 
Or. 244. 

19 C.J. p 19 notes 50, 51. 

2.5 Mont.—Crenshaw v. Crenshaw, 
182 P.2d 477, 120 Mont. 190. 

Promotion of divorce by consent 
Courts should adopt no rule which 
would in actual practice directly or 
indirectly promote practice of divorce 
by consent. 

Tenn.—Hamm v. Hamm, 204 S.W.2d 
113, 30 Tenn.App. 122, 145 A.L.R. 
523. 

3. Ala.—Raia v. Raia, 108 So. ll, 
214 Ala. 391. 

Ark.—^Widders v. Widders, 182 S.W. 

2d 209, 207 Ark. 596. 

Cal.—Cohen v. Cohen, 166 P.2d 622, 
73 C.A.2d 330—^Ex parte Lazar, 99 
P.2d 342, 37 C.A.2d 327. 

Fla.—Kennedy v. Kennedy, 134 So. 
201, 101 Fla. 239. 

Ill.—Seuss V. Schukat, 192 N.E. 668, 
358 Ill. 27, 95 A.L.R. 1461. 

Iowa.—^Whittier v. Whittier, 23 N.W. 
2d 435, 237 Iowa 655—Radle v. 
Radle, 214 N.W. 602, 204 Iowa 82. 
Me.—^Monahan v. Monahan, 46 A. 2d 
706, 142 Me. 72. 

Md.—Bounds v. Bounds, 108 A. 870, 
135 Md. 220. 

Mich.—^De Vuist v. De Vuist, 199 N. 

W. 229, 228 Mich. 454. 

Minn.—^Warner v. Warner, 17 N.W. 
2d 58, 219 Minn. 59. 

Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Neb. 120. 

N.J.—Gondas v. Gondas, 134 A. 615, 
99 N.J.Eq. 473. 

N.M.—^Poteet v. Poteet, 114 P.2d 91, 
45 N.M. 214. 

N.Y.—Kroner v. Kroner, 23 N.Y.S. 
2d 670. 

Ohio.—Phillips v. Phillips, 193 N.E. 
657, 48 Ohio App. 322—^Siebert v. 



§ 8 DIVORCE 

cause the court may believe that the ends and ob¬ 
jects of societ}^ will best be subserved thereby,^ and 
divorce is not granted because of expediency, or 
merely for the accommodation of the parties, or as a 
favor to one of the parties,® or because no harm will 
result;®*® and divorces are not to be granted merely 
on the grounds of public policy,®-^® or solely be- 
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cause a divorce would be beneficial to the parties.®*'*® 
The rule is universally accepted that a divorce will 
not be granted for a trivial reason, and will he 
granted only for reasons that are serious, weighty, 
grave, and compelling,® and which are recognized 
and sanctioned by law.®-® 


Siebert, 168 N.E. 223, 32 Ohio App. 
487. 

Or.—Guinn v. Guinn, 217 P.2d 248, 
188 Or. 554—Corpus Juris quoted in 
Wright V. Beveridge, 251 P. 895, 
896, 120 Or. 244—^Hawley v. Haw¬ 
ley, 199 P. 589, 101 Or. 649. 

Pa.—^Karras v. Karras, 80 Pa. Super. 
173. 

Tenn.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

19 C.J. p 19 note 51. 

Agreement of both, or say-so of one 
A marriage may not be dissolved 
by agreement of parties or by say-so 
of one. 

Minn.—Rogers v. Cordingley, 4 N.W. 

2d 627, 212 Mmn. 546. 

Divorce under Indian tribal law 
Where tribal Indians were mar¬ 
ried to each other and were domiciled 
within territorial limits of Indian 
nation in Indian Territory, a divorce 
by mutual agreement and permanent 
separation which was in accordance 
with recognized Indian customs, 
would be valid. 

U.S.—Marris v. Sockey, C.A.Okl., 170 
P.2d 599, certiorari denied 69 S.Ct. 
605, 336 U.S. 914, 93 L.Ed. 1078. 
“Separation agreemeuTS . 
do not amount to a divorce a vinculo; 
and the marriage remains in full 
force and effect, with the given mi¬ 
nor modifications of the rights of 
alimony or consortium.” 

N.Y,—In re Griffith’s Will, 3 2Sr.T.S.2d 
925, 926, 167 Misc. 366. 

4. Tenn. — ^Brown v. Brown, 281 S.W. 
2d 492, 198 Tenn. 600. 

Wash.—McMillan v. McMillan, 193 P. 
673, 113 Wash. 250. 

5. Conn.—Morgan v. Morgan, 130 A. 
254, 103 Conn. 189. 

Ky.—Hu:s V. Smith, 252 S.W.2d 917. 
Minn.—Hove v. Hove, 18 N.W.2d 580, 
219 Minn. 590, 159 A.L,.R. 731. 
Ohio.—Siebert v. Siebert, 168 N.E. 

223, 32 Ohio App. 487. 

Or.—Maurer v. Maurer, 42 P.2d 186, 
150 Or. 130. 

Tenn.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

5.5 Md.—^Lloyd v. Lloyd, 104 A.2d 
595, 204 Md. 352. 

5.10 Mich.—Rex v. Rex, 49 N.W.2d 
348, 331 Mich. 399—Conkey v. Con- 
key, 211 N.W. 740, 237 Mich. 326. 
Ohio.—Basickas v. Basickas, 114 N. 
E.2d 270, 93 Ohio App. 531. 

5.15 Fla.—Hippel v. Hippel, 63 So. 
2d 336. 

Md.—Hughes v. Hughes, 132 A. 2d 119, 


213 Md. 452—Smoot v. Smoot, 88 
A.2d 465. 200 Md. 216—Smith v. 
Smith, 84 A.2d 890, 198 Md. 630. 

6. Cal.—Cohen v. Cohen, 166 P.2d 
622, 73 C.A.2d 330. 

Conn.—Swist v. Swist, 140 A. 820, 107 
Conn. 484. 

Iowa.—Dabelstein v. Dabelstein, 183 
N.W. 385, 191 Iowa 808. 

Me.—Berman v. Bradford, 142 A. 751, 
127 Me. 201. 

Md.—^Weintraub v. Welntraub, 132 
A.2d847, 214 Md. 38—^Evan v. Evan, 
90 A.2d 178, 200 Md. 473—Smoot v. 
Smoot, 88 A.2d 465, 200 Md. 216— 
Blair v. Blair, 85 A.2d 442, 199 Md. 
9—Thomas v. Thomas, 78 A.2d 225, 
197 Md. 15—Reicher v. Reich or, 77 
A.2d 7, 196 Md. 494—Smith v. 
Smith, 76 A.2d 160, 196 Md 219— 
Plohr V. Plohr, 73 A.2d 874, 195 
Md. 482—Meeks v. Meeks, 54 A.2d 
334, 189 Md. 80—Miller v. Miller, 
42 A.2d 915, 185 Md. 79—Diamond 

V. Diamond. 32 A.2d 376, 182 Md. 
103—Foeller v. Foeller, 190 A. 221, 
171 Md. 660. 

Mich.—Martin v. Martin, 47 N.W.2d 
673, 330 Mich, 414—Bradford v. 
Bradford, 37 N.W.2d 578, 325 Mich. 
47—Le Blanc v. Le Blanc, 199 N. 

W. 601, 228 Mich. 74. 

Or—Guinn v. Guinn, 217 P.2d 218, 
188 Or, 554. 

Pa.—McElroy v. McElroy, 138 A.2d 
299, 185 Pa.Super. 78—Rankin v. 
Rankin, 124 A.2d 639, 181 Pa.Super. 
414—Moyer v. Moyer, 124 A.2d 632, 
181 Pa.Super. 400—^Wasson v. Was¬ 
son, 108 A.2d 836, 176 Pa.Super. 534 
—Coon V. Coon, 95 A.2d 344, 173 
Pa.Super. GO—Gerster v. Gerstor, 70 
A.2d 429, 166 Pa.Super. 105—Gross 
V. Gross, 69 A.2d 190, 1G5 Pa.Super. 
532—Glass v. Glass, 63 A.2d 696, 
164 Pa.Super. 118—^Fawcett v. Faw¬ 
cett, 48 A.2d 23, 159 Pa.Super. 185 
—Welsh V. Welsh, 16 A 2d 672, 142 
Pa.Super. 421—Huston v. Huston, 
197 A. 774, 130 Pa.Super. 501—La 
Clair V. La Clair, 194 A. 224, 128 
Pa.Super. 409—^Upperman v. Upper- 
man, 181 A. 252, 119 Pa.Supcr. 341 
—^Karras v. Karras, 80 Pa.Super. 
173. 

Beggs v. Boggs, 57 Pa Dist. & Co. 
487, 47 Lack.Jur. 245. 

Gerlach v. Gerlach, Com.Pl., 70 
Dauph.Co. 299—Russo v. Russo, 
Com.Pl., 31 Del.Co. 268—Keck v. 
Keck, 2 Fay.L.J. 200—^Wright v. 
Wright, Com.Pl., 56 Lack.Jur. 37 
—^Evans v. Evans, 34 Luz.Leg.Reg. 
17—Alinder v. Alinder. Com.Pl., 93 
Pittsb.Leg.J. 423. 


Tex.—Bippus v. Bippus, Civ.App., 246 
S.W.2d 502—Curry v. Chirry, (Mv. 
App., 122 S.W.2d 677. 

Wash.—Shaw v. Shaw, 269 P. 804, 3 48 
Wash. 622. 

Wyo.— Schultz V. Schultz, 23 I\2d 
351, 46 W’-yo. 121. 

“The marriage yoke cannot bo 
thrown off merely because it rides 
unevenly.” 

Iowa.—Perry v. Perry, 202 N.W. 572, 
574, 199 Iowa 685—}Tanni‘])(‘ck«‘r v. 
I>fannebeckor, 13 0 N.W. 618, 622, 
133 Iowa 425, 119 Am.S.R. 608, 12 
Ann.Cas. 543. 

Special application, to divorce a meu- 
sa 

The marital staLu.s may not bi* 
dissolved except for grave and 
weighty causes, especially where tlu‘ 
application is for divorc(‘ a inensn et 
thoro, “which is practically noth¬ 
ing more than a rociuest for judi<'ial 
permission to live separate and 
apart, and which must n'sult in 
the condition ... of tlirovving 
the parties back upon so(aety in the 
indeliiiite and dangt^rous <*haraoter 
of 'a wife without a huslKiml and 
a husband without a wife’.” 

Md.—Fleishman v. Bregel, 3 97 A. 
693, 597, 174 Md. 87--Brett v. Ilrott, 
182 A. ;U)5, 312, 3 60 Aid. 704 ^ Bun- 
wit V. Bonwit, 3 81 A. 237, 2;I9, 
169 Md. 189—Cellar v. Cellar, 150 
A. 717, 719, 159 Md. 236. 

Selfish desire or fieetiag fancy 
Sanctity of marital ndatiuna is of 
greatest importance to peopU*, and 
such relations should not bo <lis* 
solved to moot a soKlsh tle.siro or 
fleeting fancy, but should bo <lis- 
solved only as last ri‘.sorL when pro¬ 
tection and prest^rvation of life* of 
spouse demands jt. 

Iowa.—Record v. Rt‘<*«)rd, 57 N.W. 
2d 911, 244 Iowa 743. 

Where minor children, are involved, 
rules governing granting (.f divorce 
should be more strictly appliiMl. 

FJa.—^Kennedy v. Kennedy, jim Ho. 
201, 101 Fla. 239. 

6.5 Cal.—Cohen v. Colum, 166 J».2d 
622, 73 C.A.2d 330. 

Md.—Dougherty v. Dougherty, 48 A. 
2d 451, 187 Md. 21. 

A quarrel or disagreement of un¬ 
certain origin which cau.ses both par¬ 
ties, in heat of dispute, or immedi¬ 
ately thereafter, to decline to <'on- 
tmue marital relationship, is not a 
grave or weighty reason for grant¬ 
ing a divorce. 
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e. Waiver and Estoppel 


HFvnl!!® anything essential to a 


The parties to a divorce proceeding cannot waive 
anything which is essential to the validity of the 
proceeding;7 it has been stated that the courts do 
not look with favor on the practice of granting di- 
\orces by estoppel ;7-5 and it has been directly held 
that there cannot be a divorce by estoppel.*^*^® 


ft Construction and Operation of Statutes 

Except as to remedial laws or where the legislative 
intent is otherwise, divorce statutes are strictly con¬ 
strued; and they are generally not retrospective, except 
where the statute merely affects the remedy. 

As in the case of other statutes, divorce statutes 
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should be construed with the object of ascertaining 
their true meaning and application ;8 and, where the 
meaning of the language of the statute is plain, 
effect must be given thereto.^ In some cases it has 
been held that divorce laws are to be given a strict 
rather than a liberal construction;^® but the rule 
is otherwise as to divorce statutes of a remedial na- 
ture,^i or statutes which prescribe rules of pleading 
or other procedural matters,^^-^ or where the legis¬ 
lature clearly intends a liberal construction.^^ 
Where a statute of one state is adopted by another, 
it is to be taken in the latter with the settled con¬ 
struction previously given it in the former.13 

Except where a different intention is apparent, 
divorce statutes are generally held not to be retro¬ 
spective but where the statute merely changes 


Md.—Blair v. Blair, 85 A.2d 442, 199 
Md. 9. 

7. Ark.—VYidders v. Widders, 182 S. 

W.2d 209, 207 Ark. 596. 

Mich.—Corpus Juris cited in W^ieser 
V. Richter, 225 N.W. 542, 543, 247 
Mich. 52. 

19 C.J. p 21 note 70. 

7.5 Iowa.—Leigh v. Leigh, 73 N.'W. 
2d 727, 247 Iowa 858. 

7.10 Ohio.—Dibble v. Dibble, 100 N. 
E.2d 451, 88 Ohio App. 490. 

a Mo.—Wald V. Wald, 96 S.W. 302, 
119 Mo.Arp. 341. 

19 C.J. p 20 note 60. 

Construction of statutes conferring 
divorce jurisdiction see infra § 70. 
Reasonable intent attributed to con¬ 
gress 

Since marriage and divorce stat¬ 
utes of District of Columbia, read 
as a whole, are not clear with re¬ 
spect to intention of congress as to 
whether doctrines of laches and es¬ 
toppel can be applied in both inde¬ 
pendent annulment suits and in an 
attack on marriage in divorce action 
on grounds of invalidity of prior 
divorce decree of one of parties, 
statutes must be construed and a 
reasonable intent must be attributed 
to congress. 

D.C.—Ruppert v. Ruppert, 134 F.2d 
497, 77 U.S.APP.D.C. 65. 
Construction avoiding unreasonable 
conseg.uence 

If divorce law may be fairly sus¬ 
ceptible of two constructions on cer¬ 
tain matter, court will give statute 
an interpretation which will avoid 
unreasonable consequences and which 
will further its true object and pur¬ 
pose. 

Pa.—Paivre v. Faivre, 128 A.2d 139, 
182 Pa.Super. 365. 

9. Del.—^Potter v. Potter, 2 A.2d 93, 
39 Del. 487. 

Hawaii.—Sabini v. Sabini, 38 Hawaii 
394. 


Tex.—Lakey v. McCarroll, 134 S.W. 
2d 1016, 134 Tex. 191, answers to 
certified questions conformed to, 
Civ.App., 137 S.W.2d 819. 

Wis.—^Dovi V. Dovi. 13 K.W.2d 585, 
245 Wis. 50, 151 A.L.R. 1368. 

10 . Del-—^W^arren v. Warren, 47 A. 
2d 795, 4 Terry 399. 

Ill.—Floberg v. Floberg, 193 N.E. 
456, 358 Ill. 626. 

Morrow v. Morrow, 145 N.E.2d 
381, 15 Ill.App.2d 109—Getz v. 

Getz, 75 N.E.2d 530, 332 Ill.App. 
364. 

Ind.—Berghean v. Berghean, 48 N. 

E.2d 1001, 113 Ind.App. 412. 

Neb.—Garrett v. State, 224 N.W. 
SCO, 118 Neb. 373. 

Ohio.—State ex rel. Haun v. Hoff¬ 
man, 60 N.E.2d 657, 145 Ohio St. 31. 

Purdy V. Purdy, 179 N.E. 698, 
41 Ohio App. 411. 

Case V. Case, Com.Pl., 75 N.E.2d 
231. 

11 . Neb.—Graham v. Graham, 284 
N.W. 280, 135 Neb. 761. 

N.J.—Stephenson v. Stephenson, 139 
A, 721, 102 N.J.Eq. 50. 

Va.—Bailey v. Bailey, 200 S.E. 622, 
172 Va. 18. 

liberal construction of remedial 
statute 

Divorce statute is a remedial stat¬ 
ute, hence its provisions must be 
given such reasonable and liberal 
construction as will best effect its 
purpose and protect interests of par¬ 
ties and their dependents and pub¬ 
lic as a whole. 

Iowa.—^Weatherill v. Weatherill, 25 
N.W.2d 336, 238 Iowa 169. 

11.5 Ohio.—Greene v, Greene, App., 
87 N.E.2d 891—^Martin v. Martin. 
App., 87 N.E.2d 499. 

12 . D.C.—^Helvestine v. Helvestine, 
89 P.2d 970, 67 App.D.C. 121—Tip¬ 
ping V. Tipping, 82 F.2d 828, 65 
App.D.C. 222. 

13. Wis.—^Dutcher v. Butcher, 39 
Wis. 651. 


14. Ark.—^White v. VTiite, 116 S.W. 
2d 616, 196 Ark. 29. 

Cal.—^^Vrmstrong v. Armstrong, 193 
P.2d 495, 85 C.A.2d 482. 

Md.—Bannister v. Bannister, 29 A.2d 
287, 181 Md. 177. 

19 C.J. p 20 note 66. 

Intent to liberalize and enlarge di¬ 
vorce law 

Amendment to divorce law indicat¬ 
ed legislative intent to liberalize and 
enlarge law, both as to existing and 
prospective conditions. 
r>-C.—^Parks v. Parks, 79 F.Supp. 919, 
reversed on other grounds 116 F. 
2d 556, 73 App.D.C. 93. 

15, U.S.—Metcalf v. Helvering, C. 
C.A., 108 F.2d 957—Leon v. Tor- 
ruella, C.C.APuerto Rico, 99 F.2d 
851. 

Colo.—Curtis V. McCall, 244 P. 70, 
79 Colo. 122. 

Fla.—^Van Loon v. Van Loon, 182 So. 
205, 132 Fla. 535. 

Me.—^White v. Shalit, 1 A.2d 765, 136 
Me. 65. 

Mich.—Barry v. Barry, 289 N.W. 
397, 291 Mich. 666. 

N.J.—^Zelek v. Brosseau, 136 A.2d 
416, 47 N.J.Super. 521, affirmed 141 
A.2d 17, 26 N.J. 501. 

Hughes V. Hughes, 4 A.2d 288, 
125 N.J.Eq. 47. 

Tex.—Townsend v. Townsend, Civ. 

App., 115 S.W.2d 769. 

19 C.J. p 20 note 67. 

Operation of statutes: 

Conferring divorce jurisdiction see 
infra § 70. 

Prescribing grounds for divorce 
see infra § 16. 

Modificatiou of judgment 

Even though original judgment 
awarding custody and permanent ali¬ 
mony was entered prior to passage 
of statute authorizing revision of 
judgment granting permanent ali¬ 
mony, statute was applicable to sub¬ 
sequent action for modification of 
alimony judgment and change in cus¬ 
tody, where a petition to modify 
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§§ 8-9 DIVORCE 

and simplifies the form of the remedy or otherwise 
merely affects the remedy it will apply in actions 
pending at the time of its passage.^® 

§ 9. Modes and Forms of Procedure in Gen¬ 
eral 

The state, acting through the legislature, may control 
the mode, manner, time, and place of prosecution of a 
proceeding for the dissolution of marriage, subject to such 
limitations as are imposed by constitutional provisions. 

The legislative authority of the state has full con¬ 
trol over the mode, manner, time, and place of 
prosecution in a proceeding for the dissolution of 


marriage tics;i7 and the legislature, as an exercise 
of its police power and to promote the public wel¬ 
fare, may adopt any reasonable rules regulating di- 
vorce,!'^*® subject to such limitations as are imposed 

by constitutional provisions,i7.i0 cither federal or 
state, such as the guaranty, discussed generally 
in Constitutional Law §§ 708-720, of the right to 
justice without delay.^'^--® Furthermore, a statute 
which imposes on a judge functions in the exercise 
of divorce jurisdiction \vhich are remote from 
normal judicial duties, may be violative of the con¬ 
stitutional doctrine of separation of powers.i7.2r) 


original judgment had been filed and 
sanctioned and original judgment 
had been modified after effective date 
of statute. 

Ga.—Perry v. Perry, 102 S.E.2d 534, 
213 Ga. 847. 

16. Cal.—^Ringel v. Superior Court 
of Alameda County, 128 P.2d 658, 
54 C.A.2d 34. 

La.—Stallings v. Stallings, 148 So. 

687, 177 La. 488. 

19 C.J. p 20 note 68. 

Betroactive application of statute 
held valid 

D.C.—^Richardson v. Richardson, 112 
F.2d 19, 72 App.D.C. 67. 

Cal.—^Macedo v. Macedo, 84 P.2d 652, 
29 C.A.2d 387. 

N.Y.—^Durlacher v. Durlacher, 17 N. 

Y.S.2d 643, 173 Misc. 329. 

Va.—^Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

Statute changing procedure 

Even though 1956 Act removed 
from statute provisions with respect 
to a decree granting a total divorce 
not becoming final until expiration 
of thirty days from granting of 
decree and eliminated provision re¬ 
quiring filing of proper written peti¬ 
tion to modify or set aside verdict 
within thirty days from rendition 
and entering thereof, where, prior to 
approval of such act, a divorce was 
granted by jury with an award of 
permanent alimony and judgment 
and decree was entered accordingly 
same day, proper procedure was to 
file a petition for modification or 
setting aside of verdict and judg¬ 
ment within thirty days, and a pe¬ 
tition so filed could be amended. 

Ga.—^Moseley v. Moseley, 103 S.E. 

2d 540, 214 Ga. 137. 

Statute Increasing residence require¬ 
ment 

(1) It has been held, in Nevada, 
that a statute providing that no 
court shall have jurisdiction to grant 
a divorce unless one of the parties 
shall have been a bona fide resi¬ 
dent for at least one year, the previ¬ 
ous residence requirement having 
been six months, relates merely to 
procedure and not to the cause of 
action, and applies to cases where 


the cause of action accrued before 
the act took effect. | 

Nev.—^Worthington v. Washoe Coun¬ 
ty Second Judicial Dist. Ct., 142 
P. 230, 37 Nev. 212, L.R.A.1916A 
696, Ann.Cas.l916E 1097. 

(2) However, it was previously 
held that since such statute "was 
not in force at the time the action 
was brought, it does not affect rights 
of action instituted prior to the lime 
the . . . [statute] is in effect.” 

Nev.—Tiedemann v. Tiedemann, 137 
P. 824, 36 Nev. 494. 

17. La.—Lepenser v. Griflan, 83 So. 
839, 146 La. 584. 

Neb.—Corpus Juris Secundum cited 
in O’Neill v. O’Neill, 83 N.W.2d 92. 
95, 164 Neb. 674. 

Or.—Steiwer v. Steiwer, 230 P. 369, 
112 Or. 485. 

Designation of proced.ure as legal or 
equitable 

In the exercise of its control over 
the mode, manner, time, and place of 
prosecution of divorce proceedings, 
the legislature may provide that the 
proceeding shall be tried as an action 
at law or as a suit in equity. 

Or.—Steiwer v. Steiwer, supra. 

17.5 Ill.—^People ex rel. Doty v. Con¬ 
nell, 137 N.E.2d 849, 9 in.2d 390. 

17.10 Ill.—^People ex rel. Doty v. 
Connell, supra. 

Bights protected by constitutional 
guaranties 

It by no means follows that be¬ 
cause origin of right or privilege to 
obtain a divorce or ancillary relief 
is legislative there are no constitu¬ 
tional restrictions on type of legisla¬ 
tion which may be enacted regulat¬ 
ing exercise of right. Once matter 
has been committed to judiciary, 
parties to such judicial proceedings 
are clearly entitled to same con¬ 
stitutional safeguards as are parties 
to other judicial proceedings. Pact 
that legislature may entirely abolish 
right of access to courts for pui’- 
poses of divorce does not imply 
power to make exercise of right 
conditional on a surrender of con¬ 
stitutional guaranties. 

Ill.—People ex rel. Christiansen v. 
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Connell, 118 N.E.2d 262, 2 II1.2d 
332. 

17.15 Ill.—^People ex rel. Doty v. 
Connell, 137 N.E.2d 349, 9 TU.2d 
390. 

Statute not vague, indefinite, or dis¬ 
criminatory 

Statute providing that wht‘n di¬ 
vorce is granted, jury or jiidri»‘. a.s 
case may be, shall determine rights 
and disabilities of parties Ks not vio¬ 
lative of due process and o<iual pro¬ 
tection clauses of state mid federal 
constitutions on ground that statute 
is so vague, indefinite, and di.seriin- 
inatory as to deny etpial proti><:tioa 
and due process of law. 

Ga.—Gary v. Johnson, 82 S.E.2d 651, 
21 0 Ga. CS(>. 

17.20 Access to courts not denied 

Statute requiring divorce suit to 
be commenced by filing a prm'cipo 
for summons and prohibiting filing of 
comphiiut and entry of dce.r<.*o for 
a period of sixty days from day sum¬ 
mons was served or last <iay of 
publication of notice, unless leave 
of court is obtained, is not uncon¬ 
stitutional on ground that it dimii s 
plaintiff a right of access to courts 
in violation of constitution. 

Ill.—People ex rel. Doty v. Connell, 
137 N.E.2a 849, 9 I11.2d 300. 
Condition precedent to resort to 
court 

Act providing that any piTson do- 
siring to commonco aotion for di¬ 
vorce, separate maintenance, or an¬ 
nulment of marriage, shall not l«>:;s 
than sixty days or more tlmn oio*. 
year before filing complaint, file witfi 
clerk of court written .stateimmt re¬ 
citing intention to file complaint, vio¬ 
lates constitutional provision tliat 
every person should obtain, hy law, 
right and justice promptly and wilh- 
out delay. 

Ill.—People ex rel. Christianson v. 
Connell, 118 N.E.2d 2G2, 2 111.2(1 
332. 

17.25 Coaferonce not judicial ia na¬ 
ture 

Act providing that any person de¬ 
siring to commence action for di¬ 
vorce, separate maint<*nan<ro, or an¬ 
nulment of marriage, shall file writ- 
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The mode and form of procedure in divorce ac¬ 
tions are, in general, regulated by statute,!8 and a 
divorce can be had only on compliance with the pro¬ 
visions thereof.!^ Divorce proceedings ordinarily 
should be conducted as are other cases, in the ab¬ 
sence of statutes providing otherwise.^o Thus, in 
many jurisdictions, divorce suits are conducted ac- 
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cording to the rules of practice prevailing in ordi¬ 
nary suits in equity, except as otherwise provided by 
statute.2! However, the practice and procedure 
in divorce actions may differ from that in other 
civil actions, so that a change in the rules govern¬ 
ing civil actions does not effect a change in the 
practice and procedure to be followed in divorce 


ten statement reciting intention to 
file complaint, and providing that 
judge may, after inspection of state¬ 
ment, invite prospective parties and 
their counsel, if any, to confer with 
him in chambers, is unconstitutional 
because it imposes nonjudicial func¬ 
tions on judge. 

People ex rel. Christiansen v. 
Connell, supra. 

Duties imposed on clerk 

Statute requiring divorce action to 
be commenced by filing of praecipe 
for summons and prohibiting serv¬ 
ice of complaint or entry of decree 
until sixty days after day summons 
was served does not violate separa¬ 
tion of powers by conferring on 
clerks of court judicial discretion to 
determine if sixty days have elapsed. 
Ill*—^People ex rel. Doty v. Con¬ 
nell, 137 N.E.2d 849, 9 I11.2d 390. 

18. Provisional remedies in divorce 
cases are the matter of statutory 
regulation. 

Cal.—^Luitwieler v. Luitwieler, 207 
P. 931, 57 C.A. 751. 

Conn.—Davis v. Davis, 175 A. 674, 
119 Conn. 194—^Dunham v. Dun¬ 
ham, 117 A. 504, 97 Conn. 440. 

Me.—Simpson v. Simpson, 109 A. 
254, 119 Me. 14. 

All sub sequent proceedings for 
modification of the original divorce 
decree, as well as the divorce suit 
itself, are purely statutory. 

Mo,—McElvain v. McElvain, 296 S. 
W. 460, 221 Mo.App. 135—Klenk v. 
Klenk, App., 282 S.W. 153. 

N.T.—Holt V. Carr, 9 N.T.S.2d 818, 
170 Misc. 32, modified on other 
grounds 14 N.T.S.2d 838, 258 App. 
Div. 772. 

Or.—Steiwer v. Steiwer, 230 P. 359, 
112 Or. 485. 

Pa.—^Weber v. Weber, 80 Pa.Dist. & 
Co. 12, 62 Dauph.Co. 156. 

R.I.—Budlong V. Budlong, 152 A. 
256, 51 R.I. 113—Hurvitz v. Hur- 
vitz, 116 A. 661, 44 R.I. 243. 

Tenn.—Browder v. Browder, 221 S.W. 
2d 526, 188 Tenn. 488—^Lingner v. 
Lingner, 56 S.W.2d 749, 165 Tenn. 
525. 

19 C.J. p 22 note 86. 

Exclusiveness of statutory grounds 
for divorce see infra § 14. 

Nature of proceeding see supra § 7. 
Retrospective operation of procedur¬ 
al statutes see supra § 8. 


Statutory: 

Basis of jurisdiction see infra § 
70. 

Nature of divorce generally see su¬ 
pra § 7. 

19. Del.—Warren v. Warren, 47 A. 
2d 795, 4 Terry 399. 

Iowa.—Bowles v. Bowles, 81 N.W.2d 
15, 248 Iowa 930. 

Mich.—Unjian v. Unjian, 73 N.W.2d 
863, 344 Mich. 423—McClellan v. 
McClellan, 288 N.W. 306, 290 Mich. 
680, 127 A.L.R. 731, rehearing de¬ 
nied 291 N.W. 640, 290 Mich. 680, 
127 A.L.R. 732— Corpus Juris cited 
in Wieser v. Richter, 225 N.W. 
542, 543, 247 Mich. 52— Corpus Ju¬ 
ris quoted in Ritzer v. Ritzer, 220 
N.W. 812, 814, 243 Mich. 406. 

Mo.—Lewis v. Lewis, 176 S.W.2d 556, 
238 Mo.App. 173. 

Mont.—^Doctovich v. Doctovich, 229 
P.2d 971, 125 Mont. 56. 

N.J.—Gondas v. Gondas, 134 A. 615, 
99 N.J.Eq. 473. 

Ohio—^Phillips V. Phillips, 193 N.E. 

657, 48 Ohio App. 322. 

Or.— Corpus Juris quoted in Wright 
V. Beveridge, 251 P. 895. 896, 120 
Or. 244. 

Pa.—Brower v. Brower, 43 A.2d 422, 
157 Pa.Super. 426. 

Penland v. Penland, Com.Pl., 34 
Del.Co. 469, 61 York Leg.Rec. 112 
— Eagle V. Eagle, Com.Pl., 32 Del. 
Co. 334. 

Tex.—Turman v. Turman, Civ.App., 
46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed. 

19 C.J. p 19 note 48. 

20. Colo.—^Myers v. Myers, 135 P.2d 
235, 110 Colo. 412. 

Discretion of court 
Proceedings in suits involving the 
marital status and rights are largely 
in discretion of trial court, pro¬ 
vided parties’ rights are in substance 
protected. 

Pia.—State ex rel. Fisher v. Rowe, 
148 So. 588, 110 Fla. 141—Parra- 
more V. Parramore, 55 So. 795, 61 
Fla. 701. 

Mo.—State ex rel. Fawkes v. Bland, 
210 S.W,2d 31, 357 Mo. 634. 

Reed v. Reed, App., 70 S.W. 505. 
Ohio.— Corpus Juris cited in Fields 
V. Fields, App., 94 N.E.2d 7, 11. 
Wis.—^Zlindra v. Zlindra, 32 N,W.2d 
656, 252 Wis. 606. 

21 . Ill.—Solomon v. Solomon, 125 
N.E.2d 675, 5 Ill.App.2d 297—Rid- 
dlesbarger v. Riddlesbarger, 93 N. 
E.2d 380, 341 Ill.App. 107. 
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Mass.—White v. White, 78 N.E.2d 
100, 322 Mass. 461. 

Mo.—Franklin v. Franklin, 283 S.W. 
2d 4S3, 365 Mo. 442—State ex rel. 
Couplin V. Hostetter, 129 S.W.2d 1, 
344 Mo. 770. 

Green v. Green, App., 240 S.W.2d 
741—^Fawkes v. Fawkes, App., 
204 S.W.2d 132, affirmed State ex 
rel. Fawkes v. Bland, 210 S.W.2d 
31, 357 Mo. 634. 

Ohio.—Corpus Juris cited in Fields 
V. Fields, App., 94 N.E.2d 7, 11. 
R.I*—Rosenfeld v. Rosenfeld, 155 A. 
244, 51 R.I. 381—Budlong v. Bud¬ 
long, 152 A. 256, 51 R.I. 113—Bor- 
da V. Borda, 113 A. 118, 43 R.I. 384 
—Scolardi v. Scolardi, 108 A. 651, 
42 R.I. 456. 

Tenn.—Brown v. Brown, 72 S.W.2d 
557, 167 Tenn. 567—Broch v. Broch, 
47 S.W.2d 84, 164 Tenn. 219. 

Rutledge v. Rutledge, App., 293 
S.W.2d 21—Clardy v. Clardy, App., 
136 S.W.2d 526. 

Wis.—^Zlindra v. Zlindra, 32 N.W.2d 
656, 252 Wis. 606. 

19 C.J. p 22 note 87, p 23 note 6. 
Adoption of practice rules by court 
Under a statute providing that di¬ 
vorce practice shall follow course 
of equity as far as practicable, de¬ 
velopment of rules of practice is 
left to court, with power to adopt 
such procedure as is best fitted to 
accomplish the purpose of statute. 
R.I.—^Hurvitz v. Hurvitz, 116 A. 661, 
44 R.I. 243. 

Differ in many respects from pro¬ 
cedure in equity 

Divorce proceedings, being large¬ 
ly controlled by statute, differ in 
many respects from procedure in 
equity cases. 

Tenn.—Troutt v. Troutt, 250 S.W. 2d 
372, 35 TenmApp. 617. 

Procedure assimiliated to that in 
ecclesiastical court 
Under statute authorizing trial 
courts to determine divorce actions 
according to ecclesiastical court pro¬ 
cedure or procedure in equity courts, 
[divorce procedure is assimilated to 
that in ecclesiastical and equity 
courts. 

Mass.—^Watts v. Watts, 45 N.E.2d 273, 
312 Mass. 442. 

Technical niceties may be noted but 
need not be followed blindly if result 
is injustice. 

N.T.—Marum v. Marum, 170 N.Y.S.2d 
185, 10 Misc.2d 695. 
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actions.21-5 As a rule, there is no difference in the 
modes of procedure prescribed for procuring either 
an absolute or a limited divorce.-^ 

§ 10. Joinder of Causes and Proceedings 

In a proceeding for divorce there may be an allega¬ 
tion of more than one cause therefor, and it may be 
permissible to join an action for divorce and other actions 
which arise out of the same difficulty, as, an action for 
partition. 

Two or more distinct matrimonial offenses may be 
charged in the same complaint where they are 
causes for the same kind of divorce and an ac¬ 
tion for annulment of marriage may be joined with 
a suit for divorce.^^ So, it has been held that a 
complaint for divorce on the ground of cruelty may 
properly aver the fact of abandonment, not as a 
distinct ground of divorce, but to lend weight and 
color to the allegations of cruelty and a bill 
charging adultery, containing a prayer for relief 
adapted to that charge only, is not rendered multi¬ 
farious by the insertion of charges of cruel treat- 

ment.26 

Under the practice in some jurisdictions a cause 
of action for divorce and a cause of action for 
separation may be joined in one action,2S«5 as by 
alternative pleading, ^ 6-lO and this rule is followed 
where the court has discretion to grant either an 
absolute or a limited divorce according to the facts 
proved.27 Under the practice followed in other 
jurisdictions a cause of action for separation can¬ 
not be joined with one for absolute divorce,^® al- 
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though defendant may join such causes in his coun- 
terclaim.29 

It may be possible to maintain a suit for a declar¬ 
atory judgment that a foreign divorce decree is 
valid, and to plead in the alternative a cause of ac¬ 
tion for divorce ;29.5 and this procedure may be per¬ 
mitted even though the count for divorce is triable 
only in the event of the success on the count to annul 
the foreign divorce decree.Similarly, it may 
be proper to sue to annul a foreign divorce decree, 
to set aside a property settlement, and to join a 
count for a divorce.^^^-is 

Under some statutory provisions, no cause of ac¬ 
tion, except for alimony, may be joined with an ac¬ 
tion for divorce.^® It has been held that a cause of 
action for an absolute divorce cannot be joined 
with one to annul a tripartite separation agree¬ 
ment an action for divorce cannot be main¬ 

tained in conjunction with a criminal prosecution 
for adultery, although the latter is the basis of the 
action.^" 

A court in a divorce proceeding may or may not 
have authority to make a disposition of the property 
of the parties, as discussed infra §§ 201 -nS 02, aiul 
where in a divorce action the court lacks juris¬ 
diction to adjudicate property rights as between 
the parties, a petition to adjudicate proi)erty rights 
may not be intermingled with a petition for di- 
vorce.32.5 On the other hand, proceeding on the 
theory that it is proper to join suits growing out of 
the same difficultics,^^*^® it may be proper to join 


21.5 Ga.—Cohen v. Cohen, 74 S,E.2d 
95, 209 Ga. 459. 

22 . Minn.—^Wagner v. Wagner, 30 N. 
W. 766, 36 Minn. 239. 

19 C.J. p 18 note 43. 

23. Ala.—^Morris v. Morris, 20 Ala. 
168. 

19 C.J. p 106 note 84. 

24. N.J.—Thiesmeier v. Thiesmeier, 
1 A.2d 325, 124 N.J.Eq. 116. 

19 C.J. p 106 note 85. 

25. Ala.—Wright v. Wright, 76 So. 
431, 200 Ala. 489. 

26. N.T.—Beach v. Beach, 11 Paige 
161, 3 N.Y-Leg.Obs. 202. 

26.5 La.—^De Maupassant v. Clay¬ 
ton, 38 So.2d 791, 214 La. 812. 

26.10 La.—^De Maupassant v. Clay¬ 
ton, supra. 

27. Minn.—Grant v. Grant, 54 N.W. 
1059, 53 Minn. 181. 

19 C.J. p 107 note 87. 

28. N.T.—^Hofmann v. Hofmann, 133 
N.E. 450, 232 N.T. 215. 

Pa.—Ondria v. Ondria, Com.Pl., 27 
Leh.L.J. 366. 

19 C.J. p 107 note 88. 


29. N.T.—Spahn v. Spahn, 12 Abb. 
N.Cas. 169. 

29.5 N.T,—McCloskey v. McCloskey, 
117 N.T.S.2d 770. 

29.10 Cal.—^Roberts v. Roberts, 185 
P.2d 381, 81 C.A.2d 871. 

29.15 Cal.—^Roberts v. Roberts, su¬ 
pra. 

30. Iowa.—Henriksen v. Henriksen, 
216 N.W. 636, 205 Iowa 684. 

No joinder of actions 
Petition of intervention seeking to 
impress real and personal property 
described in petition for divorce with 
a trust for benefit of defendant wife's 
children by a previous marriage was 
not a “joinder" of such action with 
action for divorce within statute pro¬ 
hibiting joinder of any cause of ac¬ 
tion except for alimony with action 
for divorce. 

Iowa.—^Wharffi v. Wharff, 66 N.W.2d 
1, 244 Iowa 496. 

Action for accounting may not be 
joined in action for divorce. 

Iowa.—Henriksen v. Henriksen, 21G 
N.W. C36, 205 Iowa 684. 
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31. N.T.—Galusha v. Galusha, 33 N. 
E. 1062, 138 N.T. 272. 

19 C.J. p 107 note 91. 

32. Puerto Rico.—Garroal v. Da.stfis, 
1 Puerto Rico 290. 

32.5 Mo.—Singleton v. SlnKl(‘ton, 
App., 239 S.W.2d 773. 

32,10 Divorce and division of prop¬ 
erty 

Action for divorce and division of 
jointly acciuired propiu'ty i)rt*.s(‘nls 
two causes of action whl(‘h may bo 
maintained separately or Uigt^Uun*. 
Okl.—Allred v. Allred, 2G7 P. 8 12, 131 
Okl. 55. 

Suits growing out of same difft- 
culties, however, may be Jolinal, a.s, 
for example, suits for divonM* and 
for partition or to removt^ a eloml 
on a realty title, wh(‘re the i)artJ<*s 
are the same, where the causers may 
be more conveniently tried in a sin¬ 
gle suit, thus avoiding a multi|)li<*ily 
of suits, and whore no unreasonable 
hardship will be caused thereby. 

Ill.—Hitchcock V. Hitchcock, 26 N.M. 
2d 108, 373 Ill. 352—Oohagan v. <lo- 
hagan, 128 N.K 494, 294 Ill. 439, 
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an action of divorce and an action for partition,32.15 
particularly where both are regarded as equitable 
proceedings,3--20 actions may be joined 

in one complaint although stated in separate 
counts.32.-5 ^ cause of action with respect to 
property rights not growing out of the marriage 
relation cannot be joined with a cause of action for 

divorce. 3 3 

Although the rights of creditors in property which 
is distributed in a divorce proceeding cannot be de¬ 
feated by such distribution, as stated infra § 302, 
the parties to a divorce proceeding will not be re¬ 
quired to defend in that proceeding against the 
claims of creditors,33.5 and the claims of such cred¬ 
itors will not be adjudicated in a divorce proceeding 
and ordered paid out of the funds of the parties.33.i0 

It is not a misjoinder to petition for a divorce and 
for incidental relief,34 such as injunctive relief ;34.5 
but it may be necessary that a cause of action brought 
ancillary to divorce or separate support proceedings 
be one which is cognizable in equity,34.10 and where 
such is the rule, the court exercising divorce juris¬ 
diction is without the requisite jurisdiction to hear 
a claim for the collection of a money obligation by 
one spouse against the other.34.i5 Elsewhere it 
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has been held proper to join a money demand be¬ 
tween husband and wife in a divorce proceeding.34.20 

A rule of court, providing that inconsistent caus¬ 
es of action, when stated in the alternative, are not 
objectionable, has been held to relate to all equity 
suits, including matrimonial suits ;35 and, under 
other rules so providing, the court may grant leave 
to join even a nonmatrimonial cause of action with 
a cause of action for divorce.36 

§11. Cross Action or Counterclaim for Af¬ 
firmative Relief 

The doctrine is generally recognized that in an action 
for divorce the defendant may seek affirmative relief, as 
by counterclaim, and may seek absolute divorce, iimited 
divorce, or an adjustment of property rights. 

The practice of the ecclesiastical courts, by which 
defendant was permitted to plead plaintiff’s miscon¬ 
duct and, if himself free from blame, was enabled 
to obtain a divorce therefor as though he were plain¬ 
tiff, still prevails, either by force of statute,37 or by 
judicial determination adopting the ecclesiastical 
rule ,*38 and defendant is generally permitted to ob¬ 
tain affirmative relief either by a pleading variously 
termed a '‘cross complaint,” “cross bill,” and “cross 
petition,”39 or by setting up a cause of action in the 


Waiver of olbjectioiL 

Determination of property rights 
not growing out of marriage relation 
should not be joined with divorce ac¬ 
tion; but, when such rights are as¬ 
serted in divorce petition and no ob¬ 
jection is made to misjoinder, court 
should hear and determine controver¬ 
sy. 

Neb.—^Ellwanger v. Ellwanger, 264 N. 

W. 148, 130 Neb. 96. 

32.15 Ariz.—^Russo v. Russo, 298 P. 
2d 174, 80 Ariz. 365—Collier v. Col¬ 
lier, 242 P.2d 537, 73 Anz. 405. 
Consolidation of divorce actions with 
other proceedings see infra § 148. 
32.20 Ariz.—Collier v. Collier, supra. 
32.25 Ariz.—Collier v. Collier, supra, 

33. Del.—Corpus Juris cited in Short 
V. Short, 11 A.2d 277, 40 Del. 406. 

Mich.—Peck v. Peck, 33 N.W. 893, 66 
Mich. 586. 

19 C.J. p 107 note 93, p 21 note 83 
[b]. 

33.5 Ohio.—^Platter v. Platter, App., 
130 N.E.2d 145. 

33.10 Ohio.—Platter v. Platter, su¬ 
pra. 

34. Cal.—Kashaw v. Kashaw, 3 C. 
312. 

19 C.J. p 107 note 92. 

Complaint held not multifarious 
A complaint which alleges suffi¬ 
cient facts to entitle plaintiff to a 
divorce, and also alleges defendant 
husband's ownership of separate 
property and his fraudulent convey¬ 


ance thereof to a codefendant, for 
the purpose of defeating recovery of 
alimony, states but one cause of ac¬ 
tion, the latter being merely inciden¬ 
tal to the relief sought in the com¬ 
plaint for divorce. 

Idaho,—Trader v. Trader, 285 P. 678, 
48 Idaho 722. 

34.5 Restraining disposition of prop¬ 
erty 

Request for injunction to prevent 
husband from disposing of fund 
which was on deposit in superior 
court in husband’s name, but which 
wife claimed was her separate prop¬ 
erty, was not improperly joined with 
divorce action. 

Cal.—Griffin v. Griffin, 264 P.2d 167, 
122 C.A.2d 92. 

34.10 Mass.—^Prahl v. Prahl, 140 N. 

E.2d 480, 335 Mass. 483. 

34.15 Mass.—^Prahl v, Prahl, supra. 
34.20 Ga.—^IVTize v. Mize, 56 S.E.2d 
121, 80 Ga,App. 441. 

35. N.J.—Thiesmeier v. Thiesmeier, 
1 A.2d 325, 124 N.J.Eq. 116. 

36. N.J.—Thiesmeier v, Thiesmeier, 
supra. 

37. N.T.—Ames v. Ames, 178 N.T.S. 
177, 109 Misc. 161. 

Vt.—Corpus Juris Secundum cited in 
Whitcomb v. Whitcomb, 58 A.2d 814, 
815, 115 Vt. 331, 

19 C.J. p 117 notes 42, 43. 

38. Neb.—Berdolt v. Berdolt, 77 N. 
W. 399, 56 Neb. 792. 
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Nev.—Corpus Juris Secundum cited 
in Lemp v. Lemp, 141 P.2d 212, 215, 
62 Nev. 91, 148 A.L.R. 1104. 

19 C.J. p 117 note 44. 

39- N.J.—Stultz v. Stultz, 94 A.2d 
527, 24 N.J.Super. 354. 

Ohio.—Ferguson v. Ferguson, 11 Ohio 
N.P.,N.S., 679. 

R.I.—Borda v. Borda, 113 A. 118, 43 
R.I. 384. 

Tex.—Long v. Long, Civ.App., 269 S. 
W. 207. 

W.Va.—Roberts v. Roberts, 128 S.E. 

144, 99 W.Va. 204. 

19 C.J. p 117 note 45. 

Rule stated 

It is well settled that in an action 
for divorce, either absolute or from 
bed and board, it is permissible for 
defendant to set up a cause of action 
for divorce, either absolute or from 
bed and board, as a counterclaim or 
cross demand. 

N.C.—Cameron v. Cameron, 68 S.E.2d 
796, 235 N.C. 82, 31 A.L.R.2d 436— 
Shore v. Shore, 18 S.E.2d 353, 220 
N.C. 802. 

Pennsylvania law and practice, 
however, has been held not to rec¬ 
ognize a cross libel in divorce. 

Pa.—Starr v. Starr, 78 Pa.Super. 579. 

Pleading held counterclaim although 
not so entitled 

Petition in equity for divorce and 
alimony pleaded in a separate divi¬ 
sion of wife’s answer to husband’s 
1 suit to avoid property settlement 



§ 11 DIVORCE 

answer to a suit for divorce.^® A counterclaim for 
divorce may be permitted even though there is a 
statute providing that no cause of action, save for 
alimony, shall be joined with an action for di¬ 
vorce.^ 0-5 Furthermore, if a person who is a de¬ 
fendant in an action brought by the other spouse 
believes he has valid ground for divorce which he, 
in good faith, intends to present, he may be required 
by a rule of procedure to present such grounds in 
the action prosecuted by his spouse rather than to 
present such grounds in an independent action in 
another state to the continued harassment of the 
other spouse.4®-^® 
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As a rule, a counterclaim or cross complaint may 
be interposed only where it is germane to the is¬ 
sues raised by the pleading in the plaintiff s origi¬ 
nal suit or is connected with and incidental to the 
main demand,or where the claim is not required 
to be prosecuted in a direct proceeding but, 
generally speaking, any misconduct which is cause 
for either an absolute or a limited divorce may 
be thus set up as a counterclaim or alleged in a 
cross complaint as a ground for affirmative re¬ 
lief, ^3 although it occurred after the institution of 
the suit.'*^ 


agreement constituted a "counter¬ 
claim,** although not entitled as such. 
Iowa.—Linscott v. Linscott, 51 N.W. 
2d 428, 243 Iowa 335, 30 A.L.R.2d 
789. 

Procedure permissive under general 
statutory provisions 
Since general civil code applies to 
suits for divorce and separate mainte¬ 
nance, except only when conflicting 
with other laws on subject, subject of 
cross petitions in divorce or separate 
maintenance proceedings would be 
governed by provisions of general 
civil code, in absence of other law, 
and a wife sued for divorce, may or 
may not, as she may elect, and with¬ 
out forfeiture of any claim, merely 
deny husband’s allegations or she 
may file cross petition for divorce. 
Mo,—Fawkes v. Fawkes, App,, 204 S. 
W.2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W.2d 31, 357 
Mo. 634. 

40. N.C.—Ellis V. Ellis. 130 S.E. 7, 
190 N.C. 418. 

R.I.—^Borda v. Borda, 113 A, 118, 43 
RI. 384. 

Wash.—Larson v. Larson, 179 P. 841, 
106 Wash. 305. 

19 C.J. p 117 note 46. 

40.5 Iowa.—Linscott v. Linscott, 51 
N.W.2d 428, 243 Iowa 335, 30 A.L. 
R2d 789. 

40.10 Iowa.—^Joneson v. Joneson, 86 
N.W.2d 877. 

41. Tex.—Turman v. Turman, Civ. 
App., 99 S.W.2d 947, error dismiss¬ 
ed, certiorari denied 57 S.Ct. 933, 
301 U.S. 698, 81 L.Ed. 1353, rehear¬ 
ing denied 58 S.Ct. 7, 302 U.S. 774, 
82 L.Ed. 600. 

Counterclaim or cross complaint held 
properly Interposed 

(1) Reconventional demand for 
final divorce on ground of adultery, 
in wife’s action for separation on 
ground of cruel treatment. 

La.—^Landry v. Regira, 178 So. 602, 
188 La. 950. 

(2) On a bill for divorce, a cross 
bill setting up cross complainant’s 
claim to property held in the wife’s 
name. 

IlL—^Broad v. Broad, 207 Ill.App. 253. 


Counterclaim or cross complaint held 
improperly interposed 

(1) Reconventional demand for di¬ 
vorce on the ground of adultery can¬ 
not be interposed in a suit for di¬ 
vorce on the ground of separation for 
a specified period. 

La.—^Dowie v. Becker, 88 So. 777, 149 
Lsu 160. 

(2) In husband’s action for divorce 
on ground of two-year separation, al¬ 
legations in wife’s reconventional de¬ 
mand that separation had not been 
caused through any fault of hers but 
had resulted from actions of her hus¬ 
band would not be considered. 

La.—-Williams v. Williams. 41 So.2d 
736, 215 La. 839. 

42. Beconventional demand for sep. 
aration for abandozimeut is not al¬ 
lowable in a suit for separation or 
absolute divorce, since a suit for 
separation on such ground is re¬ 
quired by statute to be brought as a 
main demand in a direct action. 

La.—Bullock v. Bullock, 141 So. 852, 

174 La. 839—Spiller v. Spiller, 129 
So. 212, 170 La. 813. 

43. Hawaii.—Lim v. Ah Hee, 30 Ha¬ 
waii 473. 

N.C.—Ellis V. Ellis, 130 S.E. 7, 190 
N.C. 418. 

R.I.—Borda v. Borda, 113 A. 118, 43 
R.I, 384. 

W.Va.—Corpus Juris quoted iu Rob¬ 
erts V. Roberts, 128 S.E. 144, 99 W. 
Va. 204. 

Wis,—Heinemann v. Heinemann, 233 
N.W. 552, 202 Wis. 639. 

19 C.J. p 117 note 53. 

Adultery 

(1) Adultery may be set up as a 
counterclaim in an action for a lim¬ 
ited divorce and an affirmative judg¬ 
ment demanded thereon. 

N.Y.—^De Meli v. De Meli, 24 N.E. 996, 
120 N.Y. 485, 17 Am.S.R. 652. 

Van Benthuysen v. Van Benthuy- 
sen, 2 N.Y.S. 238, 15 N.Y.Civ.Proc. 
234. 

19 C.J. p 117 note 53 [a]. 

(2) Under some decisions, the 
right to counterclaim for adultery 
has been held not to be restricted by 
a statutory provision allowing di¬ 
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vorce for adultery In certain enses 
only, depending on residence or mar¬ 
riage within the state. 

N*.Y.—Rolle V. Rolle, 194 N.Y.S. 601, 
201 App.Div. 098. 

(3) However, there is authority to 
the contrary of the proposition stat¬ 
ed in (2) supra. 

N.Y.—Crouch v. Crouch, 183 N.Y.S. 
657, 193 App.Div. 221. 

XSjQTect of prior decree procured by 
defendant 

Where plaintiff sued for a separa¬ 
tion, and defendant, who had previ¬ 
ously procured an invalid decroo of 
absolute divorce in a foreign juris¬ 
diction, counterclaimed for an abso¬ 
lute divorce, it was held that <*oiinter- 
claim was properly interposed, since, 
although defendant would have been 
estopped to sue for divorce as plain¬ 
tiff, thereby impeaching his foreign 
decree, plaintiff is estopped to con¬ 
tend that he may not counterclaim 
for divorce, since, by her suit for 
separation, she asserts that there Is a 
valid subsisting marriage. 

N.Y.—Stevens v. Stevens, 288 N.Y.S. 
785, 248 App.Div. 344, afilnned 7 
N.E.2d 26, 273 N.Y. 157, 109 A.UU. 
1016. 

Applicability of provision requiring 
delay 

In suit for divorce on ground of 
extreme cruelty, counterclaim could 
include as part of cause of action 
acts of alleged cruelty by petitioner 
which occurred less than six months 
before counterclaim was lUed, sinci‘ 
provision of act requiring six 
months’ delay was inapplicable to 
counterclaim. 

N.J.—Soos V. Soos, 185 A. 386, 14 N.J. 
Misc. 381. 

44. Ark.—^Pettigrew v. Pettigrew, 
291 S.W. 90, 172 Ark. 647. 

N.Y.—Weiss v. Weiss, 238 N.Y.S. 36, 
135 Misc. 264—^Ames v. Ames, 178 
N.Y.S. 177, 109 Misc. 161. 

N.C.—Cameron v. Cameron, 68 S.E. 
2d 796, 235 N.C. 82, 31 A.L.ll.LM 
436. 

W.Va.—Corpus Juris quoted in Rob¬ 
erts V. Roberts, 128 S.E. 144, 99 W. 
Va. 204. 
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So, in an action for divorce it is permissible to 
set up a cross action for a limited divorce jn an 
action for separation^® or in a suit to avoid a con¬ 
tract settling property rights between the spous¬ 
es,^®*® defendant may interpose a counterclaim for 
absolute divorce; defendant may counterclaim for 
divorce where the original bill seeks injunctive re¬ 
lief oiily;46 a husband may file a cross bill for di¬ 
vorce in a suit by his wife for separate maintenance 
with no divorce being sought ;46.5 and a husband 
may counterclaim for divorce in a suit by his wife 
for alimony.'^'? 

Likewise, a defendant may maintain a cross com¬ 
plaint for alimony or maintenance,^ 8 and for the 
custody of the children,49 although she does not ask 
for a divorce; but it has been held that a cross bill 
which seeks custody of the children only is im¬ 
proper, since the object is equally available by an¬ 
swer, although it is not demurrable as not being 
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germane to the original bill, notwithstanding the 
bill states nothing about the children.®® 

Under some statutory provisions, restrictions were 
imposed on the counterclaims which could be as¬ 
serted in an action between husband and wife, so 
that in an action for divorce, separation, or annul¬ 
ment, the only counterclaims which could be inter¬ 
posed were causes of action for divorce, separation, 
or annulment.®®-® Thus, in an action for separation 
a counterclaim could not be asserted seeking judg¬ 
ment directing plaintiff to turn over to defendant 
money and property alleged to belong to defend¬ 
ant,® and, similarly, in a husband’s action against 
his wife for a declaratory judgment establishing the 
husband’s ownership of a bank account standing in 
the wife’s name, the wife could not interpose a coun¬ 
terclaim for separation.®®-!® Furthermore, a coun¬ 
terclaim to annul the marriage could not be asserted 
in an action for divorce,®! although it was held that 


Wis.—Heinemann v. Heinemann, 233 
N.W. 552, 202 Wis. 639. 

19 C.J. p 118 note 54. 

44.5 N.C.—Lockhart v. Lockhart, 27 
S.E.2d 444. 223 N.C. 559. 

45. N.T.—Crouch v. Crouch, 183 N. 
Y.S. 657, 193 App.Div. 221. 

Weiss V. Weiss, 238 N.Y.S. 36. 
135 Misc. 264. 

Cross action 

When husband sues wife for abso¬ 
lute divorce, wife may plead cause of 
action for divorce from bed and board 
as a cross action. 

N.C.—Johnson v. Johnson, 75 S.E.2d 
109, 237 N.C. 383. 

45.5 Iowa.—Linscott v. Linscott, 51 
N.W.2d 428, 243 Iowa 335, 30 A.L.R. 
2d 789. 

46. Mich.—^Root v. Root, 130 N.W. 
194, 164 Mich. 638, 641, 32 L.R.A., 
N.S., 837, Ann.Cas.l912B 740. 

19 C.J. p 118 note 69. 

46.5 Va.—Brewer v. Brewer, 101 S. 
E.2d 516, 199 Va. 626. 

Bights of husband and of wife 

(1) A wife who is a defendant in a 
suit for divorce may seek, by answer 
or cross bill, as aifirmative relief, an 
award for her maintenance and sup¬ 
port, but that principle does not per¬ 
mit a husband, by answer or cross 
bill seeking a divorce as affirmative 
relief, to convert a pending suit of 
his wife against him for separate 
maintenance, into a suit for divorce. 
W.Va.—^Jones v. Jones, 64 S.B.2d 24, 

135 W.Va. 88—^Wolford v. Wolford, 
56 S.E.2d 614, 33 W.Va. 403. 

(2) However, in suit for separate 
maintenance brought by wife, where 
husband filed cross bill for divorce, 
and no objection or demurrer was in¬ 
terposed thereto and parties proceed¬ 
ed to hearing on bill and cross bill, 
without objection, wife would be 


deemed to have waived any error as 
to filing of cross bill. 

W.Va.—Jones v. Jones, supra. 

47. Ky.—Kerby v. Kerby, 112 S.W. 
927. 

Adultery 

Where wife brought action against 
husband for alimony and he counter¬ 
claimed for divorce on ground of 
adultery and he was in no way re¬ 
sponsible for adulterous acts of wife, 
he was not barred from relief sought 
in counterclaim. 

Pla.—Parker v. Parker, App., 97 So.2d 
136. 

48. Ala,—^Duggan v. Duggan, 148 So. 
844, 227 Ala. 92. 

Wash,—Larson v. Larson, 179 P. 841, 
106 Wash. 305. 

19 C.J. p 118 note 55. 

Petition for divorce; cross petition 
for maintenance 

An action for separate maintenance 
is cognizable and on proper and suf¬ 
ficient proof is maintainable on a 
cross petition in an action where 
original petition prays for an abso¬ 
lute divorce, although party seeking 
separate maintenance by cross peti¬ 
tion cannot prevail unless such facts 
are proved as would entitle party 
praying for separate maintenance to 
an absolute divorce. 

Mo.—Ellis V, Ellis, 263 S.W.2d 849— 
State ex rel. Fawkes v. Bland, 210 
S.W.2d 31, 357 Mo. 634. 

Procedure mandatory 

In husband’s divorce suit, wife’s 
filing of cross bill for separate main¬ 
tenance was mandatory to avoid for¬ 
feiture of her right to assert such 
cause of action. 

Mo.—^Luckett v. Luckett, App., 263 S. 
W.2d 41. 

Proper practice dictates that a 
wife’s claim for separate mainte¬ 

41 


nance should be interposed in hus¬ 
band’s suit for divorce rather than 
maintained as a separate proceeding. 
Pla.—Evans v. Evans, 194 So. 215, 
141 Fla. 860. 

Blection to proceed with action or file 
cross bill 

Wife who had previously filed suit 
for separate maintenance in different 
county had election, on husband^s fil¬ 
ing of divorce action, to proceed with 
her action for separate maintenance 
or to file a cross bill for such relief 
in husband’s divorce action. 

Va.—^tVestfall v. Westfall, 82 S.E.2d 
487, 196 Va. 97. 

In North Carolina 

(1) Prior to 1955 amendment of 
G.S. § 50-16, in a suit by husband 
for divorce, wife could not maintain 
cross action for alimony without di¬ 
vorce. 

N.C.—Ericson v. Ericson, 38 S.E.2d 
517, 226 N.C. 474. 

(2) Amendment gave wife who was 
sued by husband for divorce election 
either to bring cross action for ali¬ 
mony, or to maintain an independent 
action for alimony. 

N.C.—Beeson v. Beeson, 98 S.E.2d 17, 
246 N.C. 330. 

49. Colo.—Gilpin v. Gilpin, 21 P. 612, 
12 Colo. 504. 

50. Ill.—Thomas v. Thomas, 95 N.E. 
345, 250 Ill. 354, 35 LuR.A.,N.S., 
1158, Ann.Cas.l912E 344. 

50.5 N.Y.—Ceva v. Ceva, 60 N.Y.S. 
2d 127. 186 Misc. 783—Switaj v. 
Switaj, 45 N.Y.S.2d 106, 181 Misc. 
104. 

50.10 N.Y.—Ceva v. Ceva, 60 N.Y.S^ 
2d 127, 186 Misc. 783. 

50.15 N.Y.—Switaj v. Switaj, 45 N. 
Y.S.2d 106, 181 Misc. 104. 

51. N.Y.—Petersen v. Petersen, 299 
N.Y.S. 1003, 249 AppJ)iv. 621. 
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objection to the interposition of a cotinterclaim for 
annulment could be waived, and that, notwithstand¬ 
ing the absence of statutory authority therefor, the 
court could nevertheless entertain such a counter¬ 
claim, in a divorce action, under its general equity 
powers.52 Under statutory changes broadening the 
practice as to counterclaims in matrimonial actions, 
counterclaims may be available in matrimonial ac¬ 
tions to the same extent as they are in other civil 
actions,52-5 and a counterclaim for divorce, separa¬ 
tion, or annulment may be interposed in any civil 
action brought between husband and wife,^" and, 
similarly, in a matrimonial action such as for di¬ 
vorce or separation, a counterclaim may be asserted 
seeking an adjudication of property rights.52-i5 

§ 12. Persons Entitled to Sue 

A divorce may be decreed only on the insistence of 
one of the spouses, and generally either spouse may 
commence the action. 

Since the doctrine of condonation is applicable to 
all charges of matrimonial misconduct, as discussed 
infra § 59, and since there are no marital offenses 
which in and of themselves work a dissolution of the 
marriage relation,^^ it follows that the marriage 


relation can be dissolved only with the consent and 
at the instigation of the injured spouse pcrsonal- 
ly.52.55 Thus, the jurisdiction of the divorce court 
is exercised as between the hus])and and the wife,’'>2 
and the court can decree a divorce only on the insist¬ 
ence of one of the spouses,®*^ that is, on the instiga¬ 
tion of the injured and innocent spouse,''* ^ ^ and on 
an affirmative showing that such party docs not de¬ 
sire to, and cannot, and will not, resume or continue 
the marital relation but, except as otherwise pro¬ 
vided by statute, as where the ground alleged is non- 
support,56 cither spouse,^7 being the injured party, 
may sue for divorce on proper grounds, although 
under statutes so providing, a woman cannot sue h)r 
divorce without being authorized to do so by the 
judge.^^ 

The qualification of citizenship is not usually im¬ 
posed,^® and, even where the applicable statute ])ro- 
vides that only a “citizen” of the state may main¬ 
tain an action for, or shall be entitled to, a divorce, 
residence and domicile in the state have been regard¬ 
ed as sufficient to give the status of citizenship con¬ 
templated by the statute.®^ Accordingly, a person 
who is not a citizen of the United States but who has 


Gregg V. Gregg, 231 N.Y.S. 221, 
133 Misc. 109—^Warshor v. War- 
shor, 223 N.T.S. 705, 130 Misc. 262 
—Tavarozzi v. Tavarozzi, 193 N.T. 
S. 352, 118 Misc. 30. 

19 C.J. p 118 note 61. 

Cross complaint for divorce in action 
for annulment see Marriage § 56, 

52. N.T.—Tober v. Tober, 284 N.Y.S. 
8, 157 Misc. 551. 

52.5 N.Y.—Rudyk v. Rudyk, 104 IST.T, 
S.2d 491, 278 App.Div. 837. 

Pilot V. Pilot, 163 N.Y.S.2d 261, 
6 Misc.2d 651—Cecil v. Cecil, 102 
N.Y.S.2d 874, 198 Misc. 653— 

Thompson v. Thompson, So N.Y.S 
2d 75, 194 Misc. 41—Matthews v. 
Matthews, 84 N.T.S.2d 197, 193 

Misc. 258. 

52.10 N.T.—Cecil v. Cecil, 102 N.Y. 
S.2d 874, 198 Misc. 653. 

Axumlxneiit 

Defendant in action for a separa¬ 
tion could properly interpose counter¬ 
claim for annulment of marriage on 
ground that plaintiff’s former hus¬ 
band was still alive and that their 
marriage had never been properly 
dissolved in that petition for dissolu¬ 
tion did not contain necessary allega¬ 
tion of jurisdictional facts. 

N.T.—^Rogers v. Rogers, 164 N.Y.S.2d 
356. 

52.15 N.T.—Matthews v. Matthews, 
84 N.Y.S.2d 197, 193 Misc. 258. 


Goldstein v. Goldstein, 128 N.Y. 
S.2d 811, affirmed 131 N.Y.S.2d 4 44. 
283 App.Div. 1012. 

52.50 Fla.—Scott V. Scott, 45 So.2d 
878. 

52.55 Fla.—Scott V. Scott, supra. 
Unwilling party as not required to 
obtain divorce see supra § S. 
Prosecution of suit by or in behalf of 
insane plaintiff see infra § 89. 

53. Colo.—Ross V. Ross, 5 P.2d 246, 
89 Colo. 536, 78 A.L.R. 313. 

54. Tex,—Kelly v. Gross, Civ.App., 
293 S.W. 325. 

54.5 N.C.—Lawrence v. Lawrence, 39 
S.B.2d 807, 226 N.C, 624. 

Pa—McGuigan v. McGuigan, 112 A. 
2d 440, 178 Pa.Super. 176. 

Black V. Black, Com. PL, 2C 
Northumb.Leg.J. 135. 

55. Tex.—Kelly v. Gross, Civ.App., 
293 S.W, 325. 

56. N.Y.—Morris v. Morris, 177 N. 
Y.S. 600, 108 Misc. 228. 

57. N.T.—Morris v. Morris, supra. 
N'.C.—^Vaughan v. Vaughan, 100 S.E. 

492, 211 N.C. 354. 

Parties generally see infra §§ 89- 
92. 

Wife whose husband is in. military 
service 

Pa.—Augustine v. Augustine, Com. 
PL, 32 DeLCo. 211—^Wheaton v. 
Wheaton, Com.PL, 94 Pittsb.Leg.J. 


Wife 

A wife is afforded omplt* legal 
means for protection of her rights to 
support and malnl(‘nanoo during cov¬ 
erture, and if husband is guilty of 
misconduct which gives rise to cause 
for divorce, she may instiliilt‘ action 
for divorce a mensa, or for nsastuiabU! 
subsistence without. divon‘c. 

N.C.—Feldman v. Fcldinan, 73 H.IO. 
2d 865, 236 N.C. 731. 

58. N.C.—^Vaughan v. Vauivhan, 190 
S.E. 402, 211 N.C\ 351 c'anu'S v. 
Carnes, 169 S.E. 222, 204 N.C. 633. 

59. Statute held suporsodod by a 
later statute rendering it unn(‘ef‘s- 
sary for a marri(*d woman to be au¬ 
thorized by her husband or by the 
judge to tile or prosei'ute or (icrend 
a lawsuit. 

La.—^Whitbeck v. WhiU)e<;k, 129 So. 
677, 171 La. 83. 

60. Ga.—Corpus Juris quoted in 
Dicks V. Dicks, 170 S.E. 245, 246, 
177 Ga. 379. 

19 C.J. p 27 note 45. 

Alien or immigrant ma.y c.staldLsh 
domicile In United Slal<‘s sullh-lcnt to 
give jurisdiction in matrimonial a<^- 
tion. 

N.Y.—Schwallbach v. Schwallba.eh, 8 t 
N.Y.S.2d 315. 

61. Colo.—Cairns v. Cairns, 68 P. 
233, 29 Colo. 260, 93 Am.S.It. 55. 

W.Va.—Vachikinas v. Vachikiuas, 112 
S.E. 316, 91 W.Va. 181. 
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complied with statutory requirements, including re¬ 
quirements as to residence or domicile within the 


DIVORCE §§ 12-14 

jurisdiction, usually may maintain an action for di- 

vorce.®2 


n. GROUNDS 


A. LEGISLATIVE CONTROL 


§ 13. Power to Prescribe Grounds 

**>**"06 Of constitutional iimitations. the iegis- 
ftr divorc^.‘’°'"®'' «=hange the grounds 


In the absence of constitutional provisions lim¬ 
iting the legislative power, the legislature of each 
state has power to prescribeSS and to changes* tlie 
causes affording grounds for divorce, and it may, 
in the exercise of its power, authorize an absolute 
divorce for an offense which at the time of its com¬ 
mission was ground for a limited divorce only.65 
A rule of long standing, however, should not be 
disturbed in the absence of a strong showing of its 


unsoundness and injustice.®^-^ 

The various statutory grounds for divorce may be 
separate and distinct.65.io 

§ 14. Exclusiveness of Statutory Grounds 

The statutory grounds for divorce are exclusive. 

At common law, jurisdiction to grant a divorce 
was exercised only when the marriage was void ab 
initio ;66 but in the United States the causes for di¬ 
vorce are prescribed by statute, and the courts have 
no power to grant a divorce on other than the 
grounds prescribed,67 despite the fact that both par- 


62. Del.—Cohen v. Cohen, 84 A. 122 
26 Del. 361. 

Pa.—King v. King, 17 Pa.Dist. & Co. 
25. 

W.Va.—^Vachikinas v. Vachikinas, 112 
S.R 316, 91 W.Va. 181. 

19 C.J. p 27 note 45 [a]. 

“Besideut” 

One who is not a ^‘citizen” of the 
United States may become a ‘‘resi- 
dent," under statute, for purpose of 
invoking jurisdiction in a divorce 
proceeding. 

D.C.—State ex rel. Duckworth v. Dis¬ 
trict Court of Seventeenth Judicial 
Dist., 80 P.2d 367, 107 Mont. 97. 

19 C.J. p 27 note 45 [a]. 

63. U.S.—Leon v. Torruella, C.C.A. 
Puerto Rico, 99 F.2d 851. 

Ariz.—Rozboril v. Rozboril, 135 P.2d 
221, 60 Ariz. 247. 

Ark.—Young v. Young, 178 S.W.2d 
994, 207 Ark. 36, 152 A.L.R. 327. 
Cal.—Riggins v. Riggins, 294 P.2d 751, 
139 C.A.2d 712—^Morganti v, Mor- 
ganti, 222 P.2d 78, 99 C.A.2d 512. 
Idaho.—Stewart v. Stewart, 180 P. 
165, 32 Idaho 180. 

Ind.—State v. Brown, 11 N‘.E.2d 679, 
213 Ind. 118, 113 A.L.R. 1243. 

La.—Lepenser v. G-riiRn, 83 So. 839, 
146 La. 584. 

Md.—Campbell v. Campbell, 198 A. 

414, 174 Md. 229, 116 A.L.R. 939. 
Mo.—Coffey v. Coffey, App., 71 S.W.2d 
141. 

Tex.—Pappas v. Pappas, Civ.App., 146 
S.W.2d 1115. 

Va.—Brown v. Brown, 32 S.E.2d 79, 
183 Va. 353. 

19 C.J. p 36 note 60. 

Statutes held valid 

(1) In general. 

Ark.—^Young v. Young, 178 S.W.2d 
994, 207 Ark. 36, 152 A.L.R. 327. 
Idaho.—Gorges v. Gorges, 245 P. 691, 
42 Idaho 357. 


Ind.—State v. Browm, 11 N.E.2d 679, 
213 Ind, 118, 113 A.D-R. 1243. 

Nev.—^Lagemann v. Lagemann, 196 P. 
2d 1018, 65 Nev. 373, appeal dis¬ 
missed 69 S.Ct. 748, 336 U.S. 932, 
93 L.Ed. 1092, rehearing denied 69 
S.Ct. 934, 336 U.S. 970, 93 L.Ed. 
1121 . 

(2) As against objection that law 
was beyond legislature's power to 
enact. 

Ark.—^Jones v. Jones, 137 S.W.2d 238, 
199 Ark. 1000. 

(3) As against objection that law 
denied due process of law or equal 
protection of law in violation of fed¬ 
eral constitutional provision. 

Ala.—Barrington v. Barrington, 89 So. 

512, 201 Ala. 192, 17 A.L.R. 789. 
Pla.—Maclay v. Maclay, 2 So. 2d 361, 
147 Fla. 77. 

—Lagemann v. Lagemann, supra. 

(4) Statutory provision that di¬ 
vorce may be granted where husband 
and wife for any reason have not 
lived or cohabited together as hus¬ 
band and wife for five years or more 
is not unconstitutional, because it is 
not limited in its application to in¬ 
jured party. 

Ariz.—^Rozboril v. Rozboril, 135 P.2d 
221, 60 Ariz. 247. 

(5) Statute prescribing the obtain¬ 
ing of a divorce from complainant in 
any other state or country as a 
ground of divorce does not violate 
full faith and credit provisions of fed¬ 
eral Constitution. 

Fla.—^Maclay v. Maclay, supra. 

Statute held invalid 
A statute permitting the granting 
of a limited divorce, on grounds jus¬ 
tifying an absolute divorce, on the 
application of a person holding con¬ 
scientious scruples against the lat¬ 
ter, is invalid. 


—^Middleton v. Middleton, 35 A. 
1065, 37 A. 1106, 54 N.J.Eq. 692, 55 
Am.S.R. 602, 36 L.R.A. 221. 

64. Ohio.—Heim v. Heim, 172 N.E. 
451, 35 Ohio App. 408. 

65. N.Y.—Hunt v. Hunt, 9 Hun 622, 
affirmed 72 N.Y. 217, 28 Am.R. 129, 
error dismissed. 131 U.S. clxv, 24 
L.Ed. 1109. 

Pa.—Smith v. Smith, 3 Serg. & R. 
248. 

65.5 D.C.—Schreiber v. Schreiber, 
Mun.App., 139 A.2d 278. 

65.10 Or.—Leahy v. Leahy, 303 P.2d 
952, 208 Or. 659. 

66 . Mo.—Sharpe v. Sharpe, 114 S.W. 
584, 134 Mo.App. 278. 

N.Y. — ^Wait V. Wait, 4 N.Y. 95. 

67. U.S.—Smith v. C. I. R., C.C.A. 
2 , 168 P.2d 446. 

Ark.—Saugey v. Saugey, 305 S.W.2d 
856—Settles v. Settles, 195 S.W.2d 
59, 210 Ark. 242—Phillips v. Phil¬ 
lips, 31 S.W.2d 134, 182 Ark. 206. 
Cal.—Cohen v. Cohen, 166 P.2d 622, 
f3 C.A.2d 330—^Ex parte Lazar, 
99 P.2d 342, 37 C.A.2d 327. 

Colo.—Githens v. Githens, 239 P. 1023, 
78 Colo. 102, 43 A.L.R 547. 

Conn.—Davis v. Davis, 175 A. 574, 
119 Conn. 194—Swist v. Swist, 140 
A. 820, 107 Conn. 484. 

Del.— Corpus Juris cited in Jones v. 
Jones, Super., 189 A. 588, 38 Del. 
162. 

Bowman v. Bowman, 171 A- 444, 
6 W.W.Harr. 84. 

D.C.—^Marshall v. Marshall, 3 P.2d 
344, 55 App.D.C. 173, 40 A.L.R. 624. 
Fla.—Straughter v. Straughter, 87 So. 
2d 499—Potter v. Potter, 133 So. 94, 
101 Pla. 1199—Chisholm v. Chis¬ 
holm, 125 So. 694, 98 Pla. 1196— 
Corpus Juris cited in Kellogg v. 
Kellogg, 111 So. 637, 638, 93 Fla. 
261. 
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ties seek a termination of their marriage.®^-® 


§15. - Discretion of Court 

Where a statutory ground for divorce is plainly shown 
to exist, and other requirements are satisfied, the court 
has no discretion to deny a divorce; but, in general, the 


courts necessarily exercise judicial discretion to a large 
extent; and, under some statutes, may grant a divorce 
for sufficient causes other than those prescribed by 
statute. 

Where a statutory ground of divorce is plainly 
shown to exist, the court has no discretionary right 
to deny a divorce, except where a proper defense 


Ill.—^Morrow v. Morrow, 145 N‘.E.2d 
381, 15 Ill.App.2d 109—Godfrey v. 
•Godfrey, 1 N.E.2d 777, 284 Ill.App. 
297. 

Ind.—State v. Brown, 11 N.E.2d 679, 

213 Ind. 118, 113 A.L.R. 1243. 

Shafe V. Shafe, 198 N.E. 826, 101 

Ind.App. 200. 

Iowa.—Bowles v. Bowles, 81 N.W.2d 
15, 248 Iowa 930—Perry v. Perry, 
202 N.W. 572, 199 Iowa 685. 

La.—Gormley v. Gormley, 108 So. 307, 
161 La. 121. 

Md.—Trout V. Trout, 135 A.2d 893, 

214 Md. 531—^Hamren v. Hamren, 
26 A.2d 381, ISO Md 692—Oertel v. 
Oertel, 135 A. 545, 145 Md. 177. 

Mich.—Unjian v. Unjian, 73 N.W.2d 
862, 344 Mich. 423—Gorton v. Gor¬ 
ton. 25 N.W.2d 565, 316 Mich. 375 
—Czyzewski v. Czyzewski, 8 N.W. 
2d 114, 304 Mich. 402—Corpus Juris 
quoted in Ritzer v. Ritzer, 220 N.W. 
812, 814, 243 Mich. 406—Vander 
Laan v. Vander Laan, 199 N.W. 661, 
228 Mich. 52—De Vuist v. De Vuist, 
199 N.W. 229, 228 Mich. 454. 

Minn.—Gerber v. Gerber, 64 N.W.2d 
779, 241 Minn. 346—Corpus Juris 
Secundum cited in Kasai v. Kasai, 
35 N.W.2d 745, 746, 227 Minn. 529, 
motion denied 37 N.W.2d 711, 228 
Minn. 570—^Warner v. Warner, 17 
N.W.2d 58. 219 Minn. 69. 

Mo.—Bassett v. Bassett, 280 S W. 430. 
Smith y. Smith, App., 299 S.W.2d 
32—Allen v. Allen, App., 60 S.W.2d 
709. 

Neb.—^Robinson v. Robinson, 82 N.W. 
2d 550, 164 Neb. 413—Schwarting 
V. Schwarting-, 62 N.W.2d 315, 158 
Neb. 99—Gertie v. Gertie, 21 N.W. 
2d 447, 146 Neb. 746—^Brown v. 
Brown, 265 N.W. 656, 130 Neb. 487. 
N.J.—^Howard v. Howard, 36 A.2d 883, 
135 N.J.Eq. 55—^Linnekogel v. Lin- 
nekogel, 122 A. 372. 95 N.J.Eq. 266. 
N.Y.—Russ V. Russ, 161 N.T.S.2d 696, 
3 A.D.2d 888, affirmed 171 N.Y.S,2d 
SC2, 4 N.Y.2d 743. 148 N.E.2d 911— 
Reese v. Reese, 185 N.Y.S. 110, 194 
App.Div. 907. 

Maroth v. Maroth, 64 N.Y.S.2d 
260—Purvin v. Purvin, 51 N.Y.S.2d 
492—^Erickson v. Erickson, 48 N.Y. 
S.2d 588. 

N.C.—Pruett v. Pruett, 100 S.B.2d 296, 
247 N.C. 13—^Lawrence v. Lawrence, 
39 S.E.2d 807, 226 N.C. 624—Ellis 
V. Elhs, 130 S.E. 7, 190 N.C. 418. 
N.D.—Novak v. Novak, 24 N.W.2d 20 
74 N.D. 572. 

Ohio.—Ex parte Cattell, 64 N.E.2d 416, 
146 Ohio St. 112, 164 A L.R. 312— 
Mark v. Mark. 61 N.E.2d 595, 145 
Ohio St. 301, 160 A.L.R. 608. 


Gage V. Gage, 129 N.E.2d 486, 101 
Ohio App. 483, affirmed 136 N.E.2d 
56, 165 Ohio St. 462—Basickas v. 
Basickas, 114 N.B.2d 270, 93 Ohio 
App. 531—Burke v. Burke, 173 N.E. 
637, 36 Ohio App. 651—Heim v. 
Heim, 172 N.E. 451, 35 Ohio App. 
408. 

Or.—McElwee v. McElwee, 138 P.2d 
208, 171 Or. 462—Maurer v. Maur¬ 
er, 42 P.2d 186, 150 Or. 130—Lak- 
son V. Lakson, 263 P. 891, 124 Or. 
219—Billion v. Billion, 263 P. 397, 
124 Or. 415— Corpus Juris quoted in 
Wright V . Beveridge, 251 P. 895, 
896, 120 Or. 244—Westfall v. West- 
fall, 197 P. 271, 100 Or. 224, 13 A. 
L.R. 1428. 

Pa.—^Dash v. Dash, 63 A.2d 89, 357 
Pa. 125. 

Benny v. Benny, 74 A.2d 782, 167 
Pa.Super. 227—^Bobst v. Bobst, 51 
A.2d 414, 160 Pa.Super. 340, re¬ 
versed on other grounds 64 A.2d 
898, 357 Pa. 441—^Dailey v. Dailey, 
161 A. 475, 105 Pa.Super. 461—Gold¬ 
berg V . Goldberg, 89 Pa.Super. 319 
-~Illg V. Iljg, 78 Pa.Super. 212. 

Tompkins v. Tompkins, 66 Pa. 
Dist, & Co. 224, 29 Erie Co. 16— 
Aller V. Aller, 1 Pa.Dist. & Co. 16, 
50 Pa.Co. 460, 69 Pittsb.Leg.J. 613. 

Tillberg v. Tillberg, 28 Pa.Dist. 
464. 

Wassink v. Wassink, Com.Pl., 31 
Brie Co. 11—Smith v. Smith, Com. 
PI., 49 Lack.Jur, 213—^Di Cello v. 
Di Cello, 45 Sch.Leg.Rec. 103—La- 
mon V. Lamon, 22 WestL.J. 268. 
R.L—^Havens v. Havens, 140 A. 193. 
Tenn.—Perrin v. Perrin, 299 S.W.2d 
19. 

Clothier v. Clothier, 232 S.W.2d 
363, 33 Tenn.App. 632—Stargel v. 
Stargel. 107 S.W.2d 520, 21 Tenn. 
App, 193— Corpus Juris quoted in 
Russel V. Russel, 3 Tenn.App. 232, 
238. 

Tex.—Wilemon v. Wilemon, 250 S.W. 
1010, 112 Tex. 586. 

Ritch V. Ritch, Civ.App., 242 S. 
W.2d 210—Cantwell v. Cantwell, 
Civ.App., 217 S.W.2d 450, error dis¬ 
missed—Brown v. Brown, Civ.App., 
191 S.W. 2d 814—^Pinn v. Finn, Civ. 
App., 185 S.W.2d 579—Turman v. 
Turman, Civ.App., 46 S.W.2d 447, 
rehearing denied 71 S.W.2d 898, er¬ 
ror dismissed. 

Utah.—Greener v. Greener, 212 P.2d 
194, 116 Utah 571—^Holman v. Hol¬ 
man, 77 P.2d 329, 94 Utah 300— 
Hyrup V. Hyrup, 245 P. 335, 6G Utah 
580. 

Va.—^Haskins v. Haskins, 41 S.E.2d 
25, 185 Va. 1001. 
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Wash.—^Best v. Best, 292 P.2d 1061, 
48 Wash.2d 252—Moody v. Moody, 
288 P.2d 229, 47 Wash.2d 307—Don¬ 
aldson V. Donaldson, 231 P.2d G07, 
38 Wash.2d 748, 25 A.L.R.2d 919— 
Fix V. Fix, 204 P.2d 1066, 33 Wash. 
2d 229. 

W.Va.—Boger v. Boger, 104 S.E. 49, 
86 W.Va. 690. 

19 C.J. p 19 note 48, p 20 note 69, p 
25 note 28, p 36 note 63. 

Causes court may deem sufficient see 
infra § 16. 

Strict construction of statutory 
grounds 

Tex.—Finn v. Finn, Civ.App., 185 S. 
W.2d 679—Buckner v. Buckner, Civ. 
App., 27 S.W.2d 311. 

Constitutional grant of Jurisdic¬ 
tion to a court of “all ca.ses of di¬ 
vorce" only Includes coses upon 
grounds for which the statute au¬ 
thorizes a divorce. 

S.C.—Grant v. Grant, 12 S.C. 29, 32 
Am.R. 506. 

Tex.—Sharman v, Sharman, 18 Tex. 
521. 

67.5 Ark.—Saugey v. Saugt*y, 305 
S.W.2d 856. 

68. Ariz.—Rozboril v. Rozboril, 135 
P.2d 221, 60 Ariz. 247. 

Ark.— Corpus Juris Secundum quoted 
in Young v. Young, 178 S.W.2d 994, 
997. 207 Ark. 36, 152 A.L.R. 327. 
Cal.—^Lucich v. Lu<dch, 172 l\2d 73, 
75 C.A.2d 890—Vileta v. Vileta, 128 
P.2d 376, 63 C.A.2d 794--Polk v. 
Polk, 123 P.2d 550, 50 C.A.2d 653. 
Pla.— Corpus Juris Secundum cited in 
Curtis V. Curtis, 22 So.2d 791, 166 
Fla. 344—^Engebretsen v, Kngebret- 
sen, 11 So.2d 322, 151 Fla. 372. 

Me.—Dumais v. Dumai.s, 122 A.2d 
322, 152 Me. 24—Konuou v. Kennon, 
111 A.2d 695, 160 Me. 410. 

Mass.—La Raia v. La Raia, 106 N.E. 
2d 537, 329 Ma.ss. 92--Ueddington 
V. Reddington, 59 N.E.2d 775, 317 
Mass. 7C0, 169 A.L.R. 1448. 

Mo.—Willis V. Willis, App., 274 S.W. 
2d 621—Dunn v. Dunn, 2X6 S.W.2d 
141, 240 Mo.App. 87. 

N.D.—Brandt v. Brandt, 33 K.W.2d 
620, 76 N.D. 99. 

Or.—IXanson v. JIansen, 203 P. 613, 
103 Or. 17. 

Utah.—Rasmussen v. Call, 188 l^ 275, 
55 Utah 597. 

19 C.J. p 2 L note 73. 

Duty of court to grant divorce dc<Tcc 
in proper case see infra § 163 c (1). 
Court cannot act arbitrarily or n*- 
fuse a decree of divorce where plalii- 
tifC’s evidence adequately cfitaldi.shc.s 
his or her right thereto, as it has no 
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DIVORCE § 15 


is established, as discussed infra §§ 54-67. How¬ 
ever, the granting of a divorce is not an administra¬ 
tive function,69 and, while it does not involve judi¬ 
cial discretion purely,*^9 it may be said generally 
that, in furtherance of public policy, courts in di¬ 
vorce cases necessarily exercise judicial discretion 
to a large extent,which discretion, as appears in¬ 
fra § 194, will not be disturbed on appeal unless it 
has been clearly abused. 

Under some statutes, the court ma3^ grant a di¬ 
vorce for such causes, other than those specified in 
the statute, as the court may deem sufficientIn 
some states, under such statutes, it is held that the 
discretionary power of the court is limited to such 


causes not named in the statutes as were sufficient 
under the canon and common law,'^3 but in others it 
is limited to causes not otherwise specified in the 
statute.'^'^ Under such provisions, it has been held 
that the court may grant a divorce for extreme 
neglect of a wife bordering on cruelty,“^5 or for 
sodom}’* committed by the husband,*^^ or a divorce 
from bed and board for an unfounded charge of 
unchastity against a wife.'^'^ On the other hand, 
a divorce may not be granted for insanity,^^ at 
least where such insanity was not superinduced by 
a vicious or reckless cause of conduct on the part of 
defendant,or merely because the parties quarrel 
and live unhappily together.80 


discretion as to granting the relief 
when a case therefor is made out. 
Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286. 

Possibility of reconciUation is a 
relevant and material consideration 
in a proceeding for a divorce from 
the bond of matrimony, but it is 
doubtful whether a good chance of 
reconciliation is of itself any reason 
for denying a petition for a divorce 
from bed, board, and future cohabi¬ 
tation until the parties be reconciled. 
R.I.—Marcello v. Marcello, 194 A. 
739, 59 R.I. 232. 

69. Iowa.—^Perry v. Perry, 202 N.W. 
672, 199 Iowa 685. 

70. Iowa.—Perry v. Perry, supra. 

71. Ky.—Huls V. Smith, 252 S.W.2d 
917. 

Mass.—Holbrook v. Holbrook, 46 N.E. 

2d 518, 313 Mass. 163. 

ISr.T.—Delfino v. Delfino, 35 N.T.S.2d 
693. 

Neb.—Swanson v. Swanson, 290 N.W. 
908, 137 Neb. 699. 

Okl.—Reed v. Reed, 246 P. 413, 119 
Okl. 5. 

Tenn.—Marmino v. Marmino, 238 S. 

W.2d 105, 34 Tenn.App. 352. 

Tex.—Goody v. Goody, Civ.App., 240 
S.W.2d 377—Hursey v. Hursey, Giv. 
App., 165 S.W.2d 761, error dis¬ 
missed—Scannell v. Scannell, Giv. 
App., 117 S.W.2d 538. 

Wash.—Holm v. Holm, 178 P.2d 725, 
27 Wash.2d 456. 

19 G.J. p 21 note 71. 

Discretion as to absolute or limited 
divorce see infra § 160. 

72. Ill.—Hamaker v. Hamaker, 18 
Ill. 137, 65 Am.D. 705—Birkby v. 
Solomons, 15 Ill. 120. 

In Kentucky 

(1) Under a statute so providing, 
3 . divorce from bed and board may be 
granted for any of the causes which 
allow a divorce, or for such other 
cause as the court may in its discre¬ 
tion deem sufficient, and a divorce 
from bed and board may be granted 
on grounds insufficient to warrant a 
•divorce. 


Ky.—McDaniel v. McDaniel, 165 S.W. 
2d 966, 292 Ky. 56—Reynolds v. 
Reynolds. 6 S.W.2d 1078, 224 Ky. 
668—Patrick v. Patrick, 3 S.W.2d 
195, 223 Ky. 148—^Humphries v. 
Humphries, 283 S.W. 391, 214 Ky. 
397—Turner v. Turner, 276 S.W. 
967, 211 Ky. 7—^McClintock v. Mc- 
Glintock. 144 S.W. 68, 147 Ky. 409, 
39 L.R.A.,N.S., 1127. 

19 G.J. p 37 note 73 [a] (2). 

(2) “Other cause.“ under such- 
statute, is one which in severity^ 
rises above the ordinary, common, 
and trivial disputes and differences 
occurring between husband and wife, 
and falls below conduct such as to 
furnish cause for an absolute di¬ 
vorce, 

Ky.—Burns v. Burns, 190 S.W. 683, 
173 Ky, 105. 

(3) The discretion of the court, un¬ 
der such statute, is not arbitrary 
or unlimited, but a sound legal dis¬ 
cretion, and only to be exercised for 
such causes as may be deemed to 
be sufficient when considered with a 
just and reasonable regard to the 
legal rights and obligations of both 
parties. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286—^Metcalf v. Metcalf, 
51 S.W.2d 675, 244 Ky. 536—Turner 
v. Turner, supra. 

In Rhode Island 

(1) Under a statute so providing, 
divorces from bed and board and fu¬ 
ture cohabitation until the parties 
become reconciled may be granted 
for the causes for which divorces 
from the bonds of matrimony may 
be decreed and for such other causes 
as may seem to require it. 

R.I.—Walker v. Walker, 95 A. 925, 
38 R.L 362. 

(2) Under the provisions of an¬ 
other statute, divorces may be de¬ 
creed for willful desertion for five 
years, or for a shorter period of time 
in the discretion of the court. 

R.L—Long V. Dong, 158 A, 771, 52 

R.L 162. 


In Washingiion 

(1) Under a statute so providing, 
a divorce may be granted for any 
cause not specified in the statute 
deemed by the courts sufficient where 
the court is satisfied that the par¬ 
ties can no longer live together. 
Wash.—Spute v. Spute, 134 P. 175, 74 

Wash. 665—Bickford v. Bickford, 
107 P. 837, 57 Wash. 639—Poler v. 
Poler, 73 P. 872, 32 Wash. 400— 
Stanley v. Stanley, 64 P. 732, 24 
Wash. 460. 

19 G.J. p 37 note 73 [c] (1). 

(2) But where both of the parties 
are found to be equally at fault, the 
court has no power to grant a decree 
of divorce because it finds that they 
can no longer live together. 

Wash,—^Hilleware v. Hilleware, 158 
P. 999, 92 Wash. 99. 

73. Ill.—^Lloyd v. Lloyd, 66 Ill. 87— 
Hamaker v. Hamaker, 18 Ill. 137, 
65 Am.D. 705. 

By common or canon law the only 
grounds for absolute divorce are 
precontract, consanguinity, affinity, 
and corporeal infirmity. 

Ga.—Head v. Head, 2 Ga. 191. 

Ill.—^Harman v. Harman, 16 Ill. 85. 

74. Me.—Elwell v. Elwell, 32 Me. 
337—Motley v. Motley, 31 Me. 490. 

75. Ky.—Zumbiel v. Zumbiel, 69 S. 
W. 708, 113 Ky. 841, 24 Ky.L. 590. 

19 G.J. p 37 note 74. 

76. Wash.—Poler v. Poler, 73 P. 372, 
32 Wash. 400. 

Sodomy as cruelty see infra § 28. 

77. Ky.—Kefauver v. Kefauver, 57 
S.W. 467, 22 Ky.L. 386. 

False charges of unchastity as cruel¬ 
ty see infra § 28. 

78. Ill.—Lloyd v. Lloyd, 66 Ill. 87. 
False charges of insanity as cruelty 

see infra § 28. 

79. Ind.—Curry v. Curry, 1 Wils. 
236. 

80. Wash.—Bickford v. Bickford, 
107 P. 837, 57 Wash. 639—Stanley 
V. Stanley, 64 P. 732, 24 Wash. 460. 

Quarreling of the spouses as cruelty 
see infra § 25. 
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§§ 16-17 DIVORCE 

§ 16. Operation of Statute 

Statutes prescribing grounds for divorce ordinarily 
operate prospectively. 

A statute declaring’ the causes for which divorces 
may be granted is ordinarily to be given a prospec¬ 
tive operation only and does not authorize a divorce 
for a specified cause which occurred before the stat¬ 
ute was enacted.^^ If, however, it appears to have 
been the intention of the legislature that the act 


should have a retrospective operation, the courts 
will give it that efiFcct,®^ except where there is a 
constitutional provision against rctrospcctiveSS or 
ex post factoS'i laws. The legislative intent as to 
the retroactive effect must, however, clearly ap- 
pear.ss Likewise, a statute saving pending actions 
from the effect of a repeal of a previous act per¬ 
mitting a divorce on specified grounds will be given 
effect according to the intent of the legislature. 


B. ANTENUPTIAL GROUNDS 


§17. In General 

In the absence of statute, antenuptial causes are not 
grounds for divorce; but in some jurisdictions, certain 
causes are equally grounds for divorce or annulment, and 
a decree for divorce on such a ground has the effect of 
nullifying the marriage. 

A feature that distinguishes divorce from annul¬ 


ment, as appears supra § 1, is that the former is 
generally predicated on some reason arising after 
the marriage, while the latter is based on some 
cause existing theretofore; and, in the absence of 
statute,87 causes existing at the time of the mar¬ 
riage are not grounds for divorce.^"."' la a nuni- 


81. Conn.—Reese v. Reese, 70 A.2d 
123, 136 Conn. 191. 

jNr.H.—Liberate v. Liberate, 38 A.2d 
880. 93 N.H. 219. 

Pa.—^Hoover’s Estate, 3 Pa.Dist. & 
Co. 697, 38 Lanc.Rev. 612, 12 West- 
L.J. 9. 

Wash.—^Pierce v. Pierce, 181 P. 24, 
107 Wash. 125. 

19 C.J. p 38 note 83. 

Operation of: 

Divorce statutes generally see su¬ 
pra § 8. 

Statutes conferring jurisdiction to 
grant divorces see infra § 70. 

Xtupairment of rights under repealed 
statute 

The repeal of a statute prescrib¬ 
ing the grounds for divorce will not 
impair any right to a divorce which 
had accrued under the statute. 
Utah.—Tufts V. Tufts, 30 P. 309, 8 
Utah 142, 16 L.R.A. 482. 

82. Ala.—^White v. White, 31 So.2d 
436, 246 Ala. 507—Sills v. Sills, 19 
So.2d 521, 246 Ala, 165. 

Minn.—Long v. Long, 160 N.W. 687, 
135 Minn. 259, L.R.A.1917C 159. 

19 C.J. p 38 note 83. 

Statutes authorizing divorce for sep¬ 
aration or desertion 
(1) Statutes authorizing divorce 
for separation or desertion for speci¬ 
fied periods do not refer only to sep¬ 
aration or desertion commencing 
after the date of the adoption of 
the statute, but a divorce may be 
granted thereunder although part or 
all of the time expired prior to such 
date. 

Ariz.—Schuster v. Schuster, 23 P.2d 
559, 42 Ariz. 190. 

3^-C.—Parks v. Parks, 116 F.2d 556, 
73 App.D.C. 93—Richardson v. 
Richardson, 112 F.2d 19, 72 App. 
D.C. 67—Tipping v. Tipping, 82 F. 
2d 828, 65 App.D.C. 222. 


La.—Dowie v. Becker, 88 So. 777, 
149 La. 160—Hurry v. Hurry, 81 
So. 378, 144 La. 877. 

Md.—Campbell v. Campbell, 198 A. 

414, 174 Md. 229, 116 A.L.R. 939. 
Minn.—Gerdts v. Gerdts, 265 N.W. 

- 811, 196 Minn. 599. 

Nev.—State v. First Judicial Dist. 
Court in and for Storey County, 2 
P.2d 129, 1048. 53 Nev. 386. 

Tex.—Corpus Juris Secundum quoted 
in McGinley v. McGinley, Civ.App,, 
295 S.W.2d 913, 915. 

Wis.—Cole V. Colo, 27 Wis. 531. 

(2) A construction authorizing 
such retrospective operation does not 
affect the validity of the statute, 
since the provisions thereof are con¬ 
cerned with remedies and not with 
properly rights. 

Md.—Campbell v. Campbell, 198 A. 
414, 174 Md, 229, 116 A.L.R. 939. 

83. N.H.—Clark v. Clark, 10 N.H. 
380, 34 Am.D. 165. 

84. N.H,—Greenlaw v. Greenlaw, 12 
N.H. 200. 

19 C.J. p 38 note 85. 

Statute held valid 

La.—Hurry v. Hurry, 81 So. 378, 144 
La. 877. 

85. Md.—Elliott V. Elliott, 38 Md. 
357. 

19 C.J. p 38 note 86. 

Express language unnecessary 

It is not necessary that the legis¬ 
lature use the expression, “this stat¬ 
ute shall be retroactive,” or any sim¬ 
ilar one, but any language that shows 
a legislative purpose to bring about 
this result is sufficient. 

Ariz.—Schuster v. Schuster, 23 P.2d 
559, 42 Ariz. 190. 

legislative intent held not shown 
That an amendment, to insert 
“after the year 1917,” to the divorce 
law, was proposed, but lost, does 
not disclose that the legislature in¬ 
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tended the law should take effect re¬ 
troactively. 

Wash.—Pierce v. Pierce, 181 P. 24, 
107 Wash. 125. 

86 , D.C.—Dabney v. nal)ni‘y, 2(V 
App.D.C, 440. 

Pa.—Smith v. Smith, 3 Serg. & U. 
248. 

87. Ohio.—Trtvidway v. Tri'aclway, 
125 N.E.2d 652, 97 Ohio App. 24 8. 

Time to sue 

Statute authorizing divortM* on suit 
of a wife when shi' was unti»‘r th<‘ 
age of sixteen years at time of mar¬ 
riage unless it was (‘onllrmetl by her 
after arriving at such a^e contem¬ 
plates that a minor shall have the 
opportunity to presmw*' th<‘ marital 
status by conilrmation after reaching 
the age of consent, and the statute 
does not permit a wife. niarri<‘(l be¬ 
fore the age of sixteen years to bring 
a suit for divorce before sht‘ arrive.s 
at that age. 

Del—I>almore v. I'almore, S2 A.2(1 
104, 7 Terry 210. 

87.5 Ga.—Oearlla(‘h v. Odom, ,27 S.M 
2d 184, 200 Ga. 350. 

Ill.—Shorthose v. Shortln)se. ID N.M. 

2d 280, 319 111.App. nrif). 

Or.—Corpus Juris Secuudum cited In 
Kelley v. Kelley, IDl P.2(l 1150. (MD, 
183 Or. 169. 

Pa.—Smith V. Smith, 84 Pa.Dist. t'i- 
Co. 535. 

SiTniak V. S(‘rniak, G<.m.Pl., 57 
Lack .Tiir. 77. 

Communist at time of marriage 
The fact that wife wa.s a 
munist at the time of her marriai;** 
did not entitle husband to a divmve. 
Wash.—Donaldson v. Donaldson. 231 
P.2d 607. 38 Wash.2d 748, 25 A.L.U. 
2d 910. 

Antenuptial incontinence of spouse 

(1) As a rulii, m the al>S(‘n(*o of 
statute, antenuptial incontineiieo of 
a spouse is not ground for divorce. 
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ber of jurisdictions, some statutory causes are 
grounds for divorce as well as for annulment 
and a decree for divorce on such a ground fre¬ 
quently has the same effect as a decree of nullity. 
Thus, since an existing marriage renders a subse¬ 
quent one void ipso facto,89 a divorce granted from 
the second marriage, under a statute making the 
existing marriage a cause for divorce from the 
bonds of matrimony, has the effect of declaring 
the subsequent marriage void;^9 and, since the con¬ 
sent of the parties is an essential element in the 
contract of marriage, as appears in Marriage § 18, 
a decree granting a divorce for force or duress in 
obtaining the marriage has the effect of a judgment 
annulling the marriage.^i 

Likewise, a decree of divorce on the ground that 
the marriage is incestuous should annul the mar- 
riage.92 Further, where, as appears infra § 19, 
physical incapacity existing at the time of the mar¬ 
riage is a cause for divorce, a decree of divorce 


DIVORCE §§ 17-18 

granted on that ground declares the marriage void 
ab initio, and is in effect a decree of nulHty.^^ How¬ 
ever, under a statute making fraudulent contract 
of marriage a ground of divorce, a decree of di¬ 
vorce on that ground has been held not necessarily 
to be in effect a decree of nullity.^^ 

§18. Fraud and Duress 

a. In general 

b. Character of fraud 

c. Character of duress 

a. In Greneral 

Fraud or duress is ground for divorce in some juris¬ 
dictions, but a person may not obtain a divorce on the 
ground of his own misconduct or fraud. 

In some jurisdictions, under statutes so providing, 
fraud or duress in procuring a marriage is ground 
for divorce,^ 5 unless the marriage is confirmed 
after the discovery of the fraud, 95-5 although it 


Ga.—Stanley v. Stanley, 42 S.E. 374, 
115 Ga. 990. 

19 C.J. p 37 note 65. 

(2) Concealment of unchastity as 
fraud constituting ground for di¬ 
vorce see infra § 18. 

Incompatibility and bad treatment 
before marriage is no basis for di¬ 
vorce. 

Tex.—Snyder v. Snyder, Civ.App., 279 
S.W. 897. 

^VXercenariness of motives 

(1) The fact that a spouse was 
prompted by mercenary motives to a 
greater or less extent in undertaking 
the marriage, in and of itself, is not 
ground for divorce, provided the 
spouse, nevertheless, had the purpose 
and intent to be dutiful and faithful 
in conformance with the obligations 
of the marriage. 

Mo.—Andris v. Andris, App., 109 S-W. 
2d 707, reversed on other grounds 
125 S.W.2d 38, 343 Mo. 1162. 

(2) That wife married husband, 
hating him, merely to get his prop¬ 
erty, does not entitle husband to a 
divorce, such attitude not being one 
of the statutory grounds for divorce. 
Iowa—Veeder v. Veeder, 179 N.W. 

136, 189 Iowa 912. 

(3) However, the fact that a 
spouse’s marriage was not actually in 
good faith but merely a fraudulent 
scheme to acquire the other spouse’s 
property will constitute grounds for 
divorce. 

Mo.—^Andris v. Andris, 125 S.W.2d 38, 
343 Mo. 1162. 

ISTonage of a spouse is not ground 
for divorce in the absence of statute 
otherwise providing. 

Tex.—Ex parte Nolte, Civ.App., 269 
S.W. 906. 


88 . Pa.—^Ruhe v. Ruhe, 55 Pa.I>ist. 
& Co. 178. 

Rothman v. Rothman, 21 Pa.Dist. 
245. 

Grounds for annulment see Marriage 
§ 50. 

Preference for divorce 
Where the remedy of divorce is 
available to plaintiff on the grounds 
alleged in the action for annulment, 
the court will not assume jurisdic¬ 
tion of the cause, but will leave him 
to the other remedy. 

R.I.—Selby v. Selby, 61 A. 142, 27 R. 
I. 172. 

38 C,J. p 1347 note 21. 

89. Pa.—Heinzman v. Heinzman, 15 
Pa.Co. 669. 

Tenn.—Moore v. Moore, 52 S.W. 778, 
102 Tenn. 148. 

90. Ohio.—Smith v. Smith, 50 N.E.2d 
889, 72 Ohio App, 203. 

Christopher v. Christopher, Com. 
PI., 94 N.E.2d 50—Sargent v. Sar¬ 
gent, 13 Ohio Supp. 106. 

Pa.—Stymiest v. Stymiest, 16 Pa.Co. 
236. 

Tenn.—^Pewitt v. Pewitt, 240 S.W.2d 
521, 192 Tenn. 227—^Moore v. Moore, 
52 S.W. 778, 102 Tenn. 148. 

19 C.J. p 38 note 88 [a]. 

Purpose of statute providing that 
courts may grant divorces where ei¬ 
ther party had husband or wife liv¬ 
ing at time of marriage from which 
divorce is sought is to permit judicial 
removal from marriage records, of 
the record of a marriage which was 
void when consummated, and to re¬ 
move judicially the appearance of the 
existence of a marriage contract be¬ 
tween parties who are not bound 
thereby. 

Ohio.—Basile v. Basile, 93 N.E.2d 
564, 86 Ohio App. 535. 
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Foreclosing property rights 

Codal provision authorizing grant¬ 
ing of divorce if “either party” had 
a husband or wife living at the time 
of the marriage from vrhich the di¬ 
vorce is sought means that the inno¬ 
cent or injured party may have re¬ 
course to an action at law to fore¬ 
close property rights. 

Ohio.—Smith v. Smith, 9 Ohio Supp. 
49, modified on other grounds CO I^. 
E.2d 889, 72 Ohio App. 203. 

91. Ky.—Shepherd v. Shepherd. 192 
S.W. 658, 174 Ky. 615. 

92. Pa.—^Faust v. Faust, 25 Pa.Dist. 
952. 

93. Me.—Chase v. Chase, 55 Me. 21. 
19 C.J. p 38 note 96. 

94. Conn.—Guilford v. Oxford, 9 
Conn. 321. 

19 C.J. p 38 note 97. 

95. Pa.—Santer v. Santer, 188 A. 531, 
324 Pa. 140. 

Kissell V. Kissell, 60 A.2d 834, 
163 Pa.Super. 288. 

Proios V. Proios, 76 Pa.Dist. & 
Co. 509—Masciocchi v. Masciocchi, 
72 Pa.Dist. & Co. 357—A. B. v. C. B., 
50 Pa.Dist. & Co. 454—Bonsavage v. 
Bonsavage, 10 Pa.Dist. & Co. 462, 
24 Luz.Leg.Reg. 293. 

Murray v. Murray, 29 Pa.Dist. 
257. 

Fraud held not shown 

Pa.—Osgood V. Moore, 38 Pa.Dist. & 
Co. 263. 

Effect of duress 

The granting of a divorce on the 
ground of duress amounted to find¬ 
ing that no actual contract of mar¬ 
riage ever existed. 

Ga.—York v. York, 41 S.E.2d 877, 202 
Ga. 50. 

95.5 Pa.—Kissell v. Kissell, 60 A.2d 
834, 163 Pa.Super. 288. 
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has been held that duress is not a ground for di- 
vorce.95-10 To have a marriage dissolved on the 
ground of duress is a privilege personal to the in¬ 
jured party, which cannot be exercised by any third 
person or by the party in faultnor can a per¬ 
son competent to marry obtain a divorce on the 
ground of his own misconduct or fraud in contract¬ 
ing it^*^ 

b. Character of Fraud 

In order to constitute a ground for divorce, fraud 
must relate to the essence of the marriage, and must 
actually have induced the marriage. Such matters as 
concealment of unchastity, misrepresentations as to preg¬ 
nancy, and concealment of, and misrepresentations as to, 
other matters have been held to constitute fraud under 
some circumstances. 

The general rule is that fraud, to constitute 
ground for divorce must be in a matter essential to 
the validity of the marriage itself,such as would 
render a marriage void at common law,98.5 and the 
fraud must be that of the parties and not of their 
relatives.98-10 However, the essentials of a con¬ 
tract of marriage are sometimes hard to define and 
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distinguish, so that every case must to some extent 
depend on its own circumstances.**® Fraud, in order 
to constitute ground for divorce, is iiot alu aj s lim¬ 
ited to cases of marriage void ab initio, but ex¬ 
tends to such cases as those where a person is in¬ 
duced by fraudulent concealment to marry an epilep¬ 
tic,^ or to marry a person intermittently insane but 
who was sane at the time of contracting the mar¬ 
riage.® Further, a divorce may be secured because 
of fraud only where the marriage was actually in¬ 
duced thereby,® and where it is brought about by 
some other reason, as for example, bccau.so the party 
seeks to escape a prosecution, the alleged fraud will 
not be available as a ground for divorce.* 

Concealment of unchastity. In a marriage con¬ 
tract there is no implied warranty by either party 
of premarital chastity,^-® and ordinarily, the con¬ 
cealment by a woman of the fact that she was un¬ 
chaste or incontinent before marriage is not fraud 
for which a divorce may be granted,® altlniugh un¬ 
der exceptional circumstances the courts have held 
to the contrary,® and, in some juri.sdictions, such 


95.10 Tex.—Norvell v. State, 193 S. 
■W.2d 200, 149 Tex.Cr. 218. 

96. Ky.—Shepherd v. Shepherd, 192 
S.W. 658, 174 Ky. 615. 

97. Conn.—^Lyman v. Lyman, 97 A. 
312, 90 Conn. 399, L.R.A.1916E 643. 

N.C.—Watters v. Watters, 84 S.E. 
703, 168 N.C. 411. 

Pa.—^Proios v. Proios, 76 Pa.Dist. & 
Co, 609. 

CircTunvention of immigrratloxL laws 

Even if a marriage were entered 
into for the purpose of circumvent¬ 
ing the immigration laws of the 
United States, the court would not 
grant the husband a divorce on the 
ground that the marriage was fraud¬ 
ulent, since he would have been a 
deliberate participant in the fraud. 
Pa.—^Proios v. Proios, supra. 

98. Conn.—^Behrmann v. Behrmann, 1 
148 A. 363, 110 Conn. 443. 

Pa.—Travis v. Travis, 130 A.2d 724, 
183 Pa.Super. 273. 

Bradford v. Bradford, 79 Pa,Dist. 
& Co. 363—A. B. v. C. B., 50 Pa. 
Dist. & Co. 464—Bonsavage v. Bon- 
savage, 10 Pa.Dist. & Co. 462, 24 
Luz.Leg.Heg. 293. 

Mine v. Mine, Orph., 18 Beaver 
168—^Knecht v. Kneclit, Com.PL, 
94 Pittsb.Leg.J. 463. 

19 C.J. p 39 note 3. 

Prohibited degree of relationship 
Either party to a marriage within 
a prohibited degree of relationship 
may obtain a divorce on the statu¬ 
tory ground of fraudulent contract, 
even though both husband and wife 
knew of the degree of their relation¬ 
ship before marriage. 

Ohio.—^Basickas v. Basickas, 114 N 
E.2d 270. 93 Ohio App. 631. 


98.5 Pa.—^Zisser v. Zisser, 60 Pa. 
Dist. & Co. 21, 68 Dauph.Co. 185— 

A. B. V. C. B., 60 Pa.Dist. & Co. ^ 
454. 

98.10 Pa.—Zisser v. Zisser, 60 Pa. 

Dist. ■& Co. 21, 58 Dauph.Co. 185. 

99. Pa.—Bonsavage v. Bonsavage, 

10 Pa.Dist. & Co. 462, 24 Luz.Leg. 
Reg. 293. 

19 C.J. p 39 note 4. 

Conoealed insanity of progenitors 
Fraudulent concealment of the in¬ 
sanity of parents and grandparents 
and that respondent herself has, and 
any children born to her might have, 
a hereditary tendency to the same 
disease does not constitute ground 
for divorce, since it does not go to the 
essentialia of the marriage relation. 
Pa.—A. B. v. C. B., 60 Pa.Dist. & Co. 
454. 

1. Conn.—^Vendetto v. Vendetto, 161 
A. 392, 115 Conn. 303. 

19 C.J. p 39 note 5» 

Epileptic forbidden by law to marry 
Kan.—Rosander v. Rosander, 276 P. 

2d 338, 177 Kan. 45. 

Deceit held not shown 

Husband, advised before marriage 
by physician of his recovery from 
epileptic seizures, was not guilty of 
deceit in assuring wife of recovery, 
although seizures recurred after mar¬ 
riage. 

Mich.—Gordon v. Gordon, 221 N.W. 
170, 244 Mich. 42. 

2. Ohio.—Benton v. Benton, 16 Ohio 
Cir.Ct.,]Sr.S., 121. 

3. Ark.—^Williamson v. Williamson, 
204 S.W.2d 785, 212 Ark. 12. 

Pa.—^Rowe v. Rowe, 6 Pa.Dist. & Co. 
347, 17 Berks Co.L.J. 72. 
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Silveroli v. Silveroli, Com.PL, 98 
Pittsb.Leg.J. 3 81. 

Oa.—Peacon v. reason, 30 S.T0.2d 
640, 197 Ga. 748—Cox v. Cox, 127 
S.E. 132, 169 Ga. 862—Owen.s v. 
Owens, 121 S.E. 337, 157 (la. 397. 

4.5 I‘a.—Travis v. Travis, 130 A.2d 
724, 183 Pa.Super. 273. 

5. Md.—Corpus Juris cited iu Hoff 
v. Hoff, 169 A. 691, 502, 162 Md. 248, 
82 A.L.R. 628. 

Pa.—Travis v. Travis, 130 A.2d 724, 
183 Pn-Super. 273. 

19 C.J. p 39 note 7. 

Birtli of iUegitimOrte child 

(1) The fact that the wife who has 
borne an illcgltimato child before her 
marriage conceals that fat-.t from h(‘r 
husband is no ground for a (livon-e. 
Pa.—Travis v. Travis, 130 A.2d 721, 

183 Pa.Super. 273. 

Bonsavage v. 3ionsa\age, 10 I'a. 
Dist. & Co. 462, 24 Luz.Leg.Ueg. 
293. 

19 C.J. p 39 note 7 [a]. 

(2) This is so cHp(‘cially whevt* she 
makes no representation of her prior 
chastity and the prospect ivt‘ hiisliand 
makes no effort before the nia,rriage 
to ascertain whether sin* has been 
incontinent. 

Pa.—Travis v. Travis, supra, 

6. ISarriage of infant husband and 
adulterous divorcee 
Where a woman of thirty induced 
a boy of nineteen to marry her, with¬ 
out the knowledge or conjumt of his 
parent or guardian, representing that 
she had divorced her former hus¬ 
band, when in fact the latter had 
procured a divorce from her for adul- 
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concealment is expressly a ground for divorce, un¬ 
der statutes so providing.*^ A fortiori, sexual co¬ 
habitation between husband and wife before mar¬ 
riage is not ground for divorcenor, it has been 
held, is it a ground for divorce that the wife \vas 
mistress of a married man before her marriage, 
where after marrying she tried to lead a cleanlv 
life.9 

Where a woman is pregnant by another man at the 
time of the marriage, however, and she conceals that 
fact from the man she marries, he is generally en¬ 
titled to a divorce,^® and in some jurisdictions such 
concealment of pregnancy is expressly a ground for 
divorce under statutes so providing.^! Neverthe¬ 
less, as a rule relief will not be granted in such 
cases if the husband knew that the woman he mar¬ 
ried was unchaste, as where he himself had been 
guilty of prenuptial intimacy with her,i2 although 
an exception to this rule has been recognized where 
birth was given to a mulatto, the parties to the mar¬ 
riage being white and, in some jurisdictions, pre¬ 
nuptial intimacy between the parties is not a bar 
to the remedy created by the statute.^^ 

Misrepresentations as to pregnancy. Although 
there is some authority to the contrary,^5 the gen¬ 
eral rule is that a man who has had illicit relations 
with a woman whom he subsequently marries is 
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not entitled to a divorce on the ground that he was 
induced to marry her by false assurances that she 
was pregnant by him,^^ unless, at least, he was de¬ 
ceived thereb}^!'^ but especially where he had con¬ 
doned the offense and confirmed the marriage by 
subsequent intimacy nor is a man entitled to a 
divorce on the ground that he was induced to marry 
by the false representations of the woman that she 
was pregnant by him when she was in fact not 
pregnant.^ 9 

Concealment of disease or physical incapacity. 
In the absence of statute, concealment of the fact 
that one of the contracting parties had a venereal 
disease at the time of the marriage is not a ground 
for divorce.20 On the other hand, under a statute 
making concealment of a loathsome disease ground 
for divorce the concealment must relate to a disease 
of such character.20-5 Also, fraud authorizing a di¬ 
vorce is accomplished where one party enters into 
the marriage knowing he is incapable of sexual in¬ 
tercourse and deceitfully conceals the fact from the 
other party. 21 

Misrepresentations as to person or property. 
False representations as to such matters as name, 
age, character, nationality, fortune, social stand¬ 
ing, or previous marital experiences generally do 
not justify a divorce as for fraud ;22 although, un- 


tery, she was guilty of fraud author¬ 
izing a divorce. 

Kan.—Browning v. Browning, 130 P. 
852, 89 Kan. 98, L.R.A.1916C 737, 
Ann.Cas.l914C 1288. 

7. Md.—Hoff V. Hoff, 159 A. 591, 

162 Md. 248, 82 A.D.R. 528. 

8 . Ky.—Rosenberger v. Rosenberg- 
er, 150 S.W. 1023, 150 Ky. 803. 

9. Ky.—^Rosenberger v. Rosenberg¬ 
er, supra. 

10. Iowa.—^Wallace v. Wallace, 114 
N.W. 527, 137 Iowa 37, 126 Am.S. 
R. 253, 14 L.R.A.,N.S., 544, 15 Ann. 
Cas. 761. 

Pa.—Kissell v. Kissell, 60 A.2d 834, 

163 Pa.Super. 288. 

19 C.J. p 39 note 11. 

11. Ala.—^Norris v. Horris, 141 So. 
672, 224 Ala. 678. 

Iowa.—^Wallace v. Wallace, 114 N. 
W. 527, 137 Iowa 37, 126 Am.S.R. 
253, 14 L.R.A.,N.S., 544, 15 Ann. 
Cas. 761. 

Mo.—Ritayik v. Ritayik, 213 S.W. 
883, 202 Mo.App. 74—Tegethoff v. 
Tegethoff, 199 S.W. 460, 198 Mo. 
App. 167. 

Tenn.—Taylor v. Taylor, 15 Tenn. 
App. 563. 

12. Conn.—^Wetstine v. Wets tine, 
157 A. 418, 114 Conn. 7. 

Md.—Hoff V. Hoff, 159 A. 591, 162 Md. 
248, 82 A.L.R. 528. 
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Ohio.—^Kaweeki v. Kaweeki, 35 H.E. 

2d 865, 67 Ohio App. 34. 

Tenn.—Taylor v. Taylor, 15 Tenn. 
App. 563. 

19 C.J. p 39 note 12. 

13. N’.T.—Scott V. Shufeldt, 5 Paige 
43. 

N.C.—Barden v. Barden, 14 N.C. 548. 

14. Mo.—Corpus Juris cited in 
Needham v. Needham, App., 299 S. 
W. 832, 835. 

19 C.J. p 39 note 14. 

15. Conn.—Lyman v. Lyman, 97 A. 
312, 90 Conn. 399, L.R.A.1916E 643. 

19 C.J. p 39 note 15. 

IVIisrepresentation in furtherance 
of conspiracy to defraud has been 
held ground for divorce. 

Pa.—Clark v. Clark, 25 Pa.Dist. 942. 
19 C.J, p 39 note 15 [c]. 

Idisrepresentatiou accompanied by 
other deceit, fraud, and coercion has 
been held ground for divorce. 

Pa.—^Murray v. Murray, 29 Pa.Dist. 
257. 

16. Pa.—Santer v. Santer, 188 A. 
531, 324 Pa. 140. 

Herr v. Herr, 165 A. 547, 109 Pa. 
Super. 42. 

Peterman v. Peterman, Com.Pl., 
66 Montg.Co. 222. 

Tenn —Corpus Juris q,uoted in Taylor 
V. Taylor, 15 Tenn.App. 563, 568. 

19 C.J. p 40 note 16. 
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Absence of illicit relations 
Fact that a woman convinced a 
man that he was the father of her 
unborn child, even though he had had 
no intercourse with her, and that he 
married her because of believing so, 
does not justify the dissolution of 
the marriage. 

Pa.—Nice v. Nice, 71 Pa.Dist. & Co. 
167. 

17. Pa.—Todd V. Todd, 24 A, 128, 
149 Pa. 60, 17 L.R.A. 320. 

18- Pa.—Schwindt v. Schwindt, 66 
Pa.Super. 217. 

19. Pa.—Herr v. Herr, 165 A. 547, 
109 Pa.Super. 42. 

19 C.J. p 40 note 19. 

20. Ark.—^Koehler v. Koehler, 209 
S.W. 283, 137 Ark. 302. 

20.5 Ky.—Owens v. Owens, 182 S.W. 
2d 785, 298 Ky. 291. 

Rectal abscess or fistula not included 

Ky.—Owens v. Owens, supra. 

21. Conn.—Gould v. Gould, 61 A. 604, 
78 Conn. 242, 2 L.R.A.,N.S., 531. 
Knowledge or culpable ignorance 

of the incapacity is an essential in¬ 
gredient of the fraud. 

Conn.—^Murphy v. Murphy, 152 A. 
397, 112 Conn. 417. 

22. Conn.—^Wetstine v. Wetstlne, 
157 A. 418, 114 Conn. 7. 
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der some statutes, conviction of a felony or infamous 
crime prior to the contract of marriage or the 
solemnization thereof, without knowledge of such 
fact on the part of the other party at the time of 
marriage, is ground for divorce.23 

c. Character of Duress 

Duress as a ground for divorce may exist where the 
marriage was contracted under force or threat of bodily 
harm, such as to overpower the judgment and coerce the 
will, but not where it was to escape prosecution or pun¬ 
ishment. 

A divorce will be decreed on the ground of duress 
only where it appears that the marriage was con¬ 
tracted under force or threat of bodily harm,^^ such 
as to overpower the judgment and coerce the wilL^^ 
Thus, although threats of bodily harm arc made to 
compel the marriage, if the party enters into it from 
other motives it is not ground for divorce,-^ as 
where a man marries to escape arrest or imprison¬ 
ment for seduction or bastardy,-'^ unless the arrest 
was under a void process or false charge ;28 and 
the party alleging force or coercion must have 
availed himself of such protection as the law af¬ 
forded in an endeavor to prevent the marriage.^^ 


The duress need not, as was the rule at common 
law,30 have been exercised by the other party to 
the marriage or by her procurement or connivance.^t 

§ 19. Impotency and Physical Incapacity 

Antenuptial impotency, in the sense of inability to 
copulate, as distinguished from sterility or lack of pro- 
creative power, is ground for divorce m some jurisdic¬ 
tions. 

While at common law, impotency as distinguished 
from sterility or lack of procreative power was 
alone a ground of divorce,it has been held that, in 
the absence of statute, a divorce cannot be grantetl 
for antenuptial impotency.•'^3 a number of juris¬ 

dictions, however, under statutes so providing, im- 
potency or physical incapacity at the time of the 
marriage constitutes ground for divorce.^ 

Impotency is an incurable incapacity that admits 
of neither copulation nor procreation,*^•'» the copu¬ 
lation contemplated being copula vera and not par¬ 
tial, imperfect, or unnatural.Impc^tency or physi¬ 
cal incapacity must exist at the time of the mar¬ 
riage it must render complete sexual intercourse 


Pa.—Bradford v. Bradford, 79 Pa. 

Dist. & Co. 363. 

19 C.J. p 40 note 20. 

23. Fla.—Savini v. Savini, 58 So.2d 
193. 

Mo.—Hartwig v, Hartwig, 142 S.W. 

797, 160 Mo.App. 284. 

19 C.J. p 40 note 21. 

24. Ark.—Honnett v. Honnett, 33 
Ark. 156, 34 Am.R. 39. 

19 C.J. p 40 note 22. 

Coercion, held not shown 
Pa.—Osgood V. Moore, 38 Pa Dist. 
& Co. 263. 

25. Pa.—Bonsavage v. Bonsavage, 
10 Pa.Dist. & Co. 462, 24 Luz.Leg. 
Reg. 293. 

“Porce” and “coercion” are syn¬ 
onymous terms, as used in a stat¬ 
ute making fraud, force, or coercion 
a ground for divorce, and the only 
kind of force recognized as a ground 
for divorce is such force as would 
naturally raise in the mind a fear 
of bodily harm, or actual imprison¬ 
ment. Before a decree can be sus¬ 
tained on this ground it must ap¬ 
pear that libelant consented to the 
ceremony by reason of such fear. It 
is essential that the threats relied 
on be threats against life, or to do 
bodily harm, and such as would over¬ 
power the judgment and coerce the 
will. 

Pa.—Santer v. Santer, 188 A. 531, 324 
Pa. 140. 

26 . Ky.—Shepherd v. Shepherd, 192 
S.W. 658, 174 Ky. 615. 

Pa.—Todd V. Todd, 24 A. 128, 149 
Pa. 60, 17 L.R.A. 320. 


27. Ga.—Cox V. Cox, 127 S.E. 132, 
159 Ga. 862. 

19 C.J. p 40 note 24. 

28. Ky.—Shepherd v. Shepherd, 192 
S.W. 658, 174 Ky. 616. 

19 C.J. p 40 note 25. 

Duress, accompanied hy fraud, held 
shown 

Pa.—Murray v. Murray, 29 ra.Dist. 
257. 

29. Pa.—Santer v. Santer, 188 A. 
531, 324 Pa, 140. 

30. Ky.—Shepherd v. Shepherd, 192 
S.W. 658, 174 Ky. 615. 

19 C.J. p 40 note 26. 

31. Ky.—Shepherd v. Shepherd, su¬ 
pra, 

Marks v. Crume, 29 S.W. 436, 16 
Ky.L. 707. 

32. Pa.—^Wilson v. Wilson, 191 A. 
666, 126 Pa.Super, 423. 

33. N.T.—Burtis v. Burtis, Hopk. 
557, 14 Ani.D. 563. 

34. Or.—Carmichael v. Carmichael, 
211 P. 910, 106 Or. 198. 

Pa.—Wilson v. Wilson, 191 A. 666, 
126 Pa.Super. 423. 

“Physical incapacity” means “im¬ 
potency,” as a statutory ground for 
divorce. 

Ala.—^Anonymous, 7 So. 100, 89 Ala. 

291, 18 Am.S.R. 116, 7 L.R.A. 425. 
Mo.—Smith v. Smith, 229 S.W. 398, 
206 Mo.App. 646. 

35. Mo. Smith v. Smith, supra. 

Or.—Corpus Juris quoted in Carmi¬ 
chael V. Carmichael, 211 P. 916 
918, 106 Or. 198. 
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Tonn.—Reed v. Reed, 177 S.W.2il 2(1, 
26 Tonn..\pp. 600. 

19 C.J. p 4 0 note 30. 

“Copulation is in nature. ne<‘eH- 
sarily always a part of procreation. 
It IS thoroCorc but natural that the 
words should be .associated by tin* 
legislature iu expressing il.s inten¬ 
tion." irence, a statute authorizin« 
a divorce, from a. spouse who is 
“naturally and iiuairably impotent, 
or incapalilo of procreation,” means 
“naturally and imiurably tmpol<>nt 
and therefore ineapalile of procrea¬ 
tion,” the second phrasi* being used 
in explanation of the tlrst, and the 
legislature did not intend to er<‘ate 
two separate grounds thereby. 

Pa.—Wilson v. Wilson, 191 A. ()(>f>. 
668, 3 26 Pa.Supor. 423. 

36. Mo.—Smith v. Smith, 229 S.W. 
398, 206 Mo.App. 646. 

Or.—Corpus Juris quoted ia (\arnii- 
chael v. (\armlehael, 211. r. 916, 
918, 106 Or. 198. 

Pa.-Howells v. Ilowell.s, 64 Pa.Dist. 

& Co. 633. 

19 C.J. p 41 note 31. 

37. Cal.—1-IobbS V. llohbs, 101 P. 22, 
10 C.A. 97. 

19 C.J. p 38 nolo 95. 

Term “naturally impotent” as stat¬ 
utory ground for divorce means la(‘k 
of capacity to copulate exustmg at 
time of marriage, regardless of 
whether condition arose, through a<^t 
of nature, accident, fault of another, 
or through fault of individual him¬ 
self, and it is unneces.sary that im¬ 
potency shall have existed from 
birth. 



27A C.J.S. 

practically impossible,38 and, ordinarily, it must be 
incurable,39 although it has been held that a divorce 
■will be granted because of a physical malformation 
of the sexual organs such as to render consumma¬ 
tion of the marriage impossible, notwithstanding the 
defect possibly, but not certainly, could be remedied 
by siirgery.40 The term does not include the ability 
to reproduce,4i hence, the absence of conceptive 
power or barrenness does not constitute impotency 
if there is complete power of copulation.*^3 

Physical incapacit 3 ’‘ to enter the married state 
sufficiently exists to authorize a divorce where one 
of the parties is afflicted at the time of the marriage 
with a chronic contagious venereal disease and 
it has been held that matrimonial incapacit}’* as a 
ground for divorce may consist in a woman’s preg¬ 
nancy by another than the husband at the time of 
the marriage.^^ 


DIVORCE §§ 19-21 

§ 20. Mental Incapacity 

Mental incapacity at the time of the marriage Is a 
ground for divorce in some jurisdictions, and the inca¬ 
pacity must be such as would render the party incapable 
of making a contract. 

At common law, as appears in Marriage § 12, an 
insane person could not contract a marriage, so that 
insanity was a ground for annulment. Thus, in the 
absence of statute, antenuptial insanity is not rec¬ 
ognized as a ground for divorce,*^ 5 although, as ap¬ 
pears supra § 18, one who is fraudulently induced 
to marry an insane person is entitled to a divorce. 
In a number of jurisdictions, however, under stat¬ 
utes so providing, mental incapacity at the time of 
the marriage constitutes a ground for divorce,*^® 
at least where the complaining party was without 
knowledge of the infirmity at the time of the mar- 
riage.-^*^ It is not sufficient, under such statutes, to 
show occasional spells of insanity before marriage,'^3 
but the incapacity must be such as would render the 
party incapable of making a contract.^9 


C. POSTNUPTIAL GROUNDS 


§21. Adultery 

Adultery is a generally recognized ground for divorce, 
either absolute or limited. 


In most jurisdictions, adultery is recognized as 
constituting a ground for divorce, absolute or lim- 
ited,50 even when committed after the execution 


Fla.—Cott V, Cott, App., 98 So.2d i 
379. 

38. Mo.—Smith v. Smith, 229 S.W. 
398, 206 Mo.App. 646. 

Or.— Corpus Juris quoted in Carmi¬ 
chael V. Carmichael, 211 P. 916, 
918, 106 Or. 198. 

19 C.J. p 41 note 33. 

39. Mo.—Smith v. Smith, 229 S.W. 
398, 206 Mo.App. 646. 

Or.— Corpus Juris quoted ia Carmi- 
michaol v. Carmichael, 211 P. 916, 
918, 106 Or. 198. 

19 C.J. p 41 note 32. 

40. Ky.—^Mutter v. Mutter, 97 S.W. 
393, 123 Ky. 754, 30 Ky.L. 76, 124 
Am.SR. 381. 

41. Or.—Carmichael v. Carmichael, 
211 P. 916. 106 Or. 198. 

“All authorities agree that the 
terms ‘impotence’ and ‘incapacity to 
procreate’ . . . are not synony¬ 

mous. The two expressions deal with 
difCerent powers.’’ 

Pa.— Corpus Juris cited in Wilson v. 
Wilson, 191 A. 666, 668, 126 Pa.Su- 
per. 423. 

42. Pla.—Gibbs v. Gibbs, 23 So.2d 
382, 156 Fla. 404. 

Cott V. Cott, App., 98 So.2d 379. 
Mo.—Smith v. Smith, 229 S.W. 398, 
206 Mo.App. 646. 

Or.— Corpus Juris quoted iu Carmi¬ 
chael V. Carmichael, 211 P. 916, 918, 
106 Or. 198. 


I Pa.—^^Vilson v. Wilson. 191 A. 666, 
126 Pa. Super. 423—Larsen v. Lar¬ 
sen, 88 Pa.Super. 98. 

Howells V. Howells, 64 Pa.Dist. 
& Co. 633. 

19 C.J, p 41 note 34. 

43. Vt.—Ryder v. Ryder, 28 A. 1029, 
66 Vt. 158, 44 Am.S.R. 833. 

19 C.J. p 41 note 37. 

44. D.C.—Caton v. Caton, 17 D.C. 
309. 

45. Ill.—^Hamaker v. Hamaker, 18 
Ill. 137, 65 Am.D. 705. 

Pa.—Snedden v. Snedden, 39 Pa.Co. 
222 . 

46. Ga.—Brown v. Westbrook, 27 
Ga. 102. 

N.C.—Johnson v. Johnson, 55 S.E. 
341, 142 N.C. 462. 

Insanity as defense to charge of com¬ 
mission of matrimonial oiTense see 
infra § 55 b. 

Postnuptial insanity as ground for 
divorce see infra § 49. 

47. Miss,—McIntosh v. McIntosh, 
117 So, 352, 151 Miss. 78—Wilson 
V. Wilson, 61 So. 453. 104 Miss. 
347. 

Strict construction of statute 

Statute providing for divorce on 
ground of insanity is in derogation 
of common law, and should be strict¬ 
ly construed. 

Miss.—Parkinson v. Mills, 159 So. 
651, 172 Miss. 784. 
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48. HI.—Hamaker v. Hamaker, 18 
Ill. 137, 65 Am.D. 705. 

Miss.—Smith v. Smith, 47 Miss. 211. 
19 C.J. p 41 note 46. 

49. Mass.—^Anonymous, 4 Pick. 32. 

50. Neb.—Baker v. Baker, 89 N.W.2d 
35, 166 Neb. 306—Yost v. Yost, 72 
N.W.2d 689, 161 Neb. 164—Meredith 
V. Meredith, 29 N.W.2d 643, 148 
Neb. 845. 

N.J.—Staedler v. Staedler, 78 A.2d 896, 
6 N.J. 3S0, 28 A.L.R.2d 1291. 

N.Y.—Gould V. Gould, 138 N.E. 490, 
235 N.Y. 14. 

Taegen v. Taegen, 61 N.Y.S.2d 
869, affirmed 72 N.Y.S.2d 402, 272 
App.Div. 871. 

Pa.—Rech v. Rech. 107 A.2d 601. 176 
Pa.Super. 401. 

Kantorik v. Kantorik, Com.Pl., 36 
WestL.J. 13. 

19 C.J. p 41 note 50—40 C.J. p 1270 
note 21 [b]. 

Adultery as cruelty see infra § 28(3). 
Lewd and lascivious conduct as 
ground for divorce see infra § 53. 
Accrual of rig'ht of divorce 

Wife’s right to absolute divorce for 
husband’s adultery accrued when of¬ 
fense was committed, subject to be 
exercised on discovery thereof. 

N.Y.—Rosenzweig v. Rosenzweig, 246 
N.Y.S. 231, 231 App.Div. 13. 
Adultery committed while parties liv- 
ing in other states 
Where the husband committed adul- 
1 tery while living with his wife in 
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of an agreement for separation, as discussed infra 
§ 57 a. Where a spouse remarries in the belief that 
the prior marriage has been dissolved, either because 
of a presumption of death of the other spouse, or in 
the belief that a valid decree of divorce has been 
entered, whether the second marriage will consti¬ 
tute a defense to a charge of adultery based on the 
sexual intercourse that occurs under color of the 
second marriage is considered infra § 56 b. 

Under some statutes a single act of adultery by 
the husband is not sufficient,although by such 
single act he contracts an infectious disease which 
he communicates to his wife;^^ he must have been 
living in adultery with a woman other than his 
wife.53 On the other hand, a single act of adultery 
by the wife is sufficient to entitle the husband to a 
divorce,5-i unless the act was consented to by the 
husband.^® Under some statutes, the adultery must 
be accompanied by desertion.^® Birth of a child is 
not an essential element of adultery as grounds for 
divorce.56-5 

Under a statute providing that a divorce may be 
granted to the husband because of adultery by his 
wife, or because of such lewd, lascivious behavior 
on her part as proves her to be unchaste, without 
actual proof of an act of adultery, the husband may 
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be entitled to a divorce without the burden of prov¬ 
ing actual adultery.^^-l® 

What constitutes. '"Adultery” as used in refer¬ 
ence to divorce means the voluntary sexual inter¬ 
course of a married person with one not the hus¬ 
band or wife of the offender.^^ Thus, while rape 
is adultery on the part of a husband, it is not so on 
the part of a wife because she is carnally known 
forcibly and against her will.^^ Sodomy is not 
adultery.s^ 

§ 22. Bigamy 

Under statutory provisions, a bigamous marriage may 
authorize a divorce to the innocent party to the second 
marriage, or it may authorize a divorce to the innocent 
party to the first marriage. 

Under statutes so providing, an existing marriage 
may be ground for divorce, as stated supra § 17. It 
has been held, however, that such statutes do not 
give the innocent party to the first marriage a 
ground for divorce in addition to adultery, but 
merely give a ground for annulment to the innocent 
party to the second marriage,^® although where a 
statute specifically so provides, a second marriage 
by a spouse constitutes grounds for a divorce for 
the innocent party to the first marriagc.^‘^ 


Massachusetts, and such adultery was 
condoned, and subsequently the spous¬ 
es established domiciles in other 
states in which states the husband 
committed further adulteries, and 
thereafter the wife returned to Mas¬ 
sachusetts where she established 
domicile and petitioned for divorce, 
the original adultery committed in 
Massachusetts constituted grounds 
for divorce, but adulteries committed 
in other states could not be retied 
on in the Massachusetts action since 
neither of the parties was living in 
Massachusetts at the time such adul¬ 
teries were committed. 

Mass.—Clark v. Clark, 77 N.E. 702, 
191 Mass. 128. 

Prior void divorce decree 

Adultery by defendant, consisting 
of a marriage and cohabitation with 
another person after obtaining a void 
judgment for divorce against plain¬ 
tiff, is sufficient ground for divorce. 
N^.Y.—^l^ewins v. Newins, 13 N.Y.S.2d 
377. 

19 C.J. p 41 note 50 [c]. 

Divorce from bed and board 

In some states, adultery was a 
cause for divorce from bed and 
board only at common law. 

Ill.—^Hamaker v. Hamaker, 18 Ill. 137, 
65 Am.D. 705. 


In. Philippine Islands 

(1) The text rule prevails. 
Philippine.—^Del Prado v. De la Puen¬ 
te, 28 Philippine 23—Ibanez v. Or¬ 
tiz, 6 Philippine 325—Benedicto v. 
De la Rama, 3 Philippine 34, re¬ 
versed on other grounds 26 S.Ct. 
485, 201 U.S. 303, 50 D.Ed. 765. 

40 C.J. p 1270 note 21 [a]. 

(2) However, "under the Spanish 

law the adultery . . . must be 

accompanied by public scandal and 
disgrace of the wife." 

U.S.—De la Rama v. De la Rama, 
Philippine, 26 S.Ct. 485, 489, 201 
U.S. 303, 50 L.Ed. 765. 

Contra Tanez v. Puster, 29 Philippine 
606. 

Adultery committed in course of big¬ 
amous marriage 

Where wife admitted having con¬ 
tracted a bigamous marriage with 
another, husband was entitled to a 
divorce on ground of open adultery. 
La.—De Maupassant v. Clayton, 38 
So.2d 791. 214 La. 812. 

51. N.C.—Prendergast v. Prender- 
gast, 59 S.E. 692, 146 N.C. 225. 

19 C.J. p 42 note 52. 

52. N.C.—Long v. Long, 9 N.C. 189. 

53. Tex.—O’Parrell v. O’Parr ell, 119 
S.W. 899, 5G Tex.Civ.App. 51. 

19 C J. p 42 note 54. 

54. Pa.—^Mutchin v. Matchin, 6 Pa. 
332, 47 Am.D. 466. 

19 C.J. p 42 note 55. 
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55. N.J.—Outzwnier v. Gutzwlllftr, 
74 A.2d 325, 8 N.J.Suprr. 254. 

Delaney v. Delaney, 65 A. 217, 71 
N.J.Eq. 246. 

56. N.C.—Steel v. Steel, 10 S.IO. 707. 
104 N.C. 631. 

19 C.J. p 42 note 57. 

56.5 Mass.—Sayles v. Sayl<‘s, 80 N.K. 
2d 21, 323 Mass. 66, 4 A.I..It.2d 564, 

56.10 Ky.—Dlackburn v. lila<tkburn, 
171 S.W.2d 457, 204 Ky. 312. 

57. Tex.— Corpus Juris quoted In 
Pranzetti v. Pranzetti, Civ.App., 120 
S.W. 2d 3 23, 127— Corpus Juris cited 
in Lawler v. l.iawler, Civ.App., 15 
S.W.2d 684, 685. 

VVis.—Ermis v. Krmls, 38 N.\V.2(l 485, 
255 Wis. 330. 

3 9 C.J. p 42 note 60. 

58. N.J.—Johnson v. Johnson, 80 A. 
119, 78 N.J.Eq. 507. 

59. N.T.—Cohen v. Cohen, 3 03 N.Y.S. 
2d 426, 200 Mlsc. 39. 

Ohio.-- V.-, 3 Ohio 

S. & C. P. 450, 2 Ohio N.P. 342. 

19 C.J. p 42 note 63. 

Sodomy as cruelty see infra § 28 
(4). 

60. Tenn.—Moore v. M<>ort‘, 52 S.W. 
778, 102 Tenn. 148. 

61. Til. —Ralston v. Ralston, 2 i‘a. 
Dist. 241, 242. 

, 19 C.J. p 42 note 64 [a]. 
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Where a spouse establishes that the other spouse 
has obtained an invalid decree of divorce in another 
state and in reliance on such decree has remarried 
and is living with the party to that marriage, the 
spouse may be entitled to a judgment of separa- 
tion.6i*S 

§ 23. Conviction of Crime 

Conviction of felony or infamous crime and confine¬ 
ment in prison may constitute ground for divorce, and, 
under some statutes, may terminate the marriage with¬ 
out the necessity of a decree of divorce. 

Under a number of statutes conviction of felony 
or infamous crime, or imprisonment for a certain 
number of years in a state prison or penitentiary,®^ 
is ground for divorce; and the right thus given is 
not affected by an executive pardon granted after 
the sentence has been imposed.®^ Some statutes re¬ 
ferring to imprisonment in a prison or penitentiary 
have been held not to confer the right of divorce in 
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the case of sentence to imprisonment in a reforma¬ 
tory,®5 but other statutes have been construed to 
comprehend such cases.®® 

Under a statute providing that the commission of 
any infamous crime involving a violation of con¬ 
jugal duty and which is punishable by imprisonment 
in the state prison shall constitute grounds for di¬ 
vorce, the statute sets out the essentials to a di¬ 
vorce,®®-® and where a spouse has been convicted of 
an assault with intent to commit rape which, for the 
purposes of the statute is regarded as an infamous 
crime and one involving a violation of conjugal 
duty,®®-^® the sentencing of the spouse to imprison¬ 
ment in state prison authorizes the other spouse to 
obtain a divorce.®®-^® 

In some jurisdictions, under the prevailing stat¬ 
utes, life imprisonment of either spouse automatical¬ 
ly dissolves the marriage relation without further le¬ 
gal process;®*^ but such a statute may not preclude 


61.5 N.T.—^Aspromonte v. Aspro- 
monte. 164 N.T.S.2d 299, 4 A.D.2d 
689. 

62. Mo.—Hartwig v. Hartwig, 142 S. 

W. 797, 799, 160 Mo.App. 284. 

19 C.J. p 42 note 66 . 

‘^oral turpitude” 

Violation of the Harrison Narcotic 
Act was a felony involving “moral 
turpitude’* within divorce statute, 
notwithstanding that the Narcotic 
Act was upheld as an exercise of the 
government’s taxing power. 

D.C.—^Menna v. Menna, 102 F.2d 617, 
70 App.D.C, 13. 

‘‘Infamous” punishment | 

Where the statutory ground is “in¬ 
famous” punishment of the spouse, 
It must be shown that the punish¬ 
ment involves death or imprisonment 
at hard labor or in the state prison. 
La.—Hull V. Donze, 113 So. 816, 164 
La. 199. 

Conviction held not to constitute 
larceny within statute. 

Pa.—Tyler v. Tyler, 10 Pa.Dist. & Co. 

773, 12 Leheigh Co.L.J. 325. 

63. Mich.—Witschi v. Witschi, 246 
N.W. 139, 261 Mich. 334. 

Pa.—Porrecco v. Porrecco, Com.Pl., 49 
Berks Co. 194—Ondrejeak v. Ondre- 
jeak, Com.Pl., 18 Cambria 220. 

19 C.J. p 42 note 67. 

Indeterminate sentence 

Where imprisonment is for an in¬ 
determinate term, the sentence will 
be treated as in effect during the max¬ 
imum rather than the minimum term 
in determining whether the impris¬ 
onment has been for a sufficient 
length of time to furnish ground for 
divorce under the statute. 

Neb.—Studley v. Studley, 263 N.W. 
139, 129 Neb. 784. 

Pa.—Fagan v. Fagan, 14 Pa.Dist. & 
Co. 116, 33 Dauph.Co. 182—Miller 


V. Miller, 9 Pa.Dist. & Co. 437, 30 
Dauph.Co. 177. 

Singleton v. Singleton, 12 Pa.Co. 
396. 

Second divorce 

Wife securing divorce because of 
husband’s imprisonment, who there¬ 
after remarried him while on parole, 
which was later revoked, is not en¬ 
titled to another divorce because of 
such imprisonment. 

Ohio.—^Miller v. Miller, 19 Ohio App. 
518. 

Two-year imprisonment under sem. 
tence of seven years or more | 

Where imprisonment for two years, 
sentence being for seven years or 
longer, constituted grounds for di¬ 
vorce, imprisonment of a spouse for 
more than two years under a life 
sentence entitled other spouse to a 
divorce, 

—Graham v, Graham, 36 So. 3d 
316, 251 Ala. 124. 

Conviction and sentence prior to mar¬ 
riage 

Where marriage took place after 
husband had been convicted and sen¬ 
tenced to two years or more, convic¬ 
tion and sentence did not constitute 
ground for divorce, since it occurred 
before marriage. 

Pa.—Smith v. Smith, 84 Pa.Dist. & 
Co. 535. 

04 . Ga.—Wood V. Wood, 69 S.E. 549, 
135 Ga. 385. 

19 C.J. p 43 note 68 . 

65. Mass.—^Unsoeld v. Unsoeld, 104 
N.E. 462, 216 Mass. 594. 

66 . Neb.—Studley v. Studley, 263 N. 
W. 139, 129 Neb, 784. 

Ohio.—Bowers v. Bowers, 151 N.E. 

750, 114 Ohio St. 568. 

19 C.J. P 43 note 70. 

66.5 Conn.—Swanson v. Swanson, 20 
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A.2d 617, 128 Conn. 128, 135 A.L.R. 
849. 

66.10 Conn.—Swanson v. Swanson, 
supra. 

66.15 Conn.—Swanson v. Swanson, 
supra. 

67. Mich.—^IVitschi v. Witschi, 246 
N.W. 139, 261 Mich. 334. 

Right to remarry after life impris¬ 
onment of one spouse see Marriage 
§ 17 c. 

Validity 

Such a statute is not in conflict 
with a constitutional provision 
against legislative divorces. 

Wis.—State v. Duket, 63 N.W. 83, 90 
Wis. 272, 48 Am.S.R. 928, 31 L.R.A. 
515. 

Marriage not dissolved 

“We hold that a sentence to life 
imprisonment does not dissolve the 
marital status.** 

Ala.—Graham v. Graham, 36 So.2d 
316, 319, 251 Ala. 124. 

lu New Tork 

(1) It has been held that where a 
statute provides that a person sen¬ 
tenced to life imprisonment shall be 
deemed to be civilly dead, a life sen¬ 
tence of a spouse, ipso facto, dis¬ 
solves the marriage. 

N.T.—^Avery v. Everett, 18 N.E. 148, 
110 N.T. 317, 1 D.R.A. 264, 6 Am. 
S.R. 368, 18 N.T.St. 213. 

(2) It also has been held that un¬ 
der the civil death statute, a sentence 
of life imprisonment of one spouse 
dissolves the marriage, at least at 
the election of the other spouse. 

N.T.—Jones v. Jones, 292 N.Y.S. 705, 

249 App.Div. 470, affirmed 10 N.E.2d 
558, 274 N.T. 574. 

(3) In a case subsequently decided 
it was held that a sentence of life 
imprisonment, with consequent civil 
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application for a judicial decree of divorce.®^ In 
the absence of statute, the commission of crimes 
by a spouse and his or her imprisonment therefor 
is not a ground for divorce.®® 

Court or state in which conviction occurred. In 
those jurisdictions which recognize conviction of 
crime and imprisonment as being ground for divorce, 
the statutes generally do not require that the con¬ 
viction and the imprisonment be in the state where 
the divorce is sought;*^® and a divorce may be 
granted to a spouse because of the conviction and 
imprisonment of the other spouse whether the con¬ 
viction occurs in a state or federal court, and 
whether the conviction is by a civil or military 
court.*^®-® Under other or earlier statutes conviction 
and imprisonment without the state were not a 
cause for divorce.'^! 

Conviction by court-martial. A statute authoriz¬ 
ing divorce from a spouse who has been convicted 
of a felony or other infamous crime contemplates 
convictions as the result of criminal prosecutions, 
subject to the absolute constitutional right of ac¬ 
cused to a public trial by an impartial jury of the 
county or district in which the offense was al¬ 
leged to have been committed,and since a con¬ 
viction by a court-martial of desertion from mili¬ 
tary service in time of war is not a conviction 
of a felony or other infamous crime within the 
purview of the divorce statute,such a convic¬ 
tion of a spouse does not authorize the granting 
of a divorce to the other spouse.'^^’l® It has been 
held, however, under a statute providing that a 


divorce may be granted to a spouse where the other 
spouse has been convicted in any state or federal 
district of a crime punishable with imprisonment for 
more than one year and actual imprisonment under 
such conviction, that the conviction of a spouse of 
an offense by a court-martial, where the crime is 
punishable by imprisonment for more than one year 
and where the spouse has actually been imprisoned 
under such conviction, will authorize a divorce to the 
other spouse.'^i-^® 

Finality of conviction. A conviction of a felony 
does not afford ground for divorce unless it has 
become final by affirmance on appeal or by failure 
to take an appeal,and pending the hearing of an 
appeal or exceptions, the convicti(m cannot be 
urged as a ground for divorce.'^'^ However, where 
a husband has been convicted of crime and sen¬ 
tenced, thereby affording the wife grounds for di¬ 
vorce, and the wife begins an action for divorce, and 
thereafter the husband files a motion in tlu* crimi¬ 
nal case for a new trial, the lodging of such motion 
docs not, as a matter of law, destroy the wife’s right 
to a divorcc.'^^*® 

§ 24. Cruelty 

Although the statutes use varying terminology to 
specify cruelty as a ground for divorce, there Is little 
variance in the concept Indicated. 

In many states cruelty is a statutory ground for 
divorce, cither absolute or limited. The statnl(‘s dif¬ 
fer, however, in their language, in many the of¬ 
fense being described as ‘‘extreme cruelty,”"'* “ex¬ 


death, ipso facto acts on the marital 
relation, at least to the extent of 
liberatingr the husband or wife of the 
one sentenced and the property of 
such husband or wife from all the 
property obligations and restrictions 
arising from the relation, and such 
liberation does not depend on some 
subsequent act of the innocent 
spouse. 

Isr.Y.— In re Lindewall’s Will, 39 N.E. 
2d 907, 287 IST.T. 347, 139 A.L.R. 
1301. 

(4) There is authority for the view, 
however, that a sentence of life im¬ 
prisonment is ground for neither di¬ 
vorce nor annulment. 

N.Y.—In re Lindewall’s Will, supra. 

68. Mich.—Witschi v. Witschi, 246 
N.W. 139. 261 Mich. 334. 

69. N.C.—Sitterson v. Sitterson, 131 
S.E. 641, 191 N.C. 319, 51 A.L.R. 
760. 

70. N.H.—Clark v. Clark, 54 A. 2d 166. 
94 N.H. 398. 

Pa.—Singleton v. Singleton, 24 Pa. 
Dist. 667, 42 Pa.Co. 396. 

Frantz v. Frantz, 11 Pa.Co. 467. 


Tenn.—Kimhro v. Kimbro, 232 S.W.2d 
354, 191 Tenn. 316, 19 A.L..Il.2d 
1045. 

Prior to amendment 

Where divorce statute provided 
that, “Being sentenced to the peni¬ 
tentiary” constituted ground for di¬ 
vorce, and prior to the amendment 
which caused the statute to read that 
“Being sentenced to any penitentiary” 
constituted ground for divorce, it wa.s 
held that the statute authorized a di¬ 
vorce if the offending party had beiui 
sentenced to the penitentiary of the 
State of Mississippi, and that being 
sentenced to a federal penitentiary 
in another state did not constitute 
ground for divorce. 

Miss.—Corpus Juris quoted in 
Daughdrill v. Daughdrill, 178 So. 
106, 107, 180 Miss. 589. 

70.5 N.H.—Clark v. Clark, 54 A.2d 
166, 94 N.H. 398. 

71. N.H.—Martin v. Martin, 47 N.H. 
52. 

19 C.J. p 43 note 72. 

71.5 Ill.—Getz v. Getz, 75 N.E.2d 530 
332 Ill.App. 364. 
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71.10 Ill.—Getz v. Getz, supra. 

71.15 Ill.—Getz V. Getz, .supra. 

71.20 N.ir.—Clark v. Clark, 51 .\.2<1 
166, 91 N.ll. 398, 

72. Colo.— Corpus Juris Secundum 
cited in Head v. Read, 2t)2 r.lUl 953, 
957, 119 Colo. 278. 

Or.—TAip(‘r V. Iaiixt, 96 P. 1099, 61 
Or. 418. 

73. Iowa.—RiviTH V. UiViU'a, 14 N.W. 
774, 60 Iowa 378. 

19 C.J. p 43 note. 74. 

73.5 ll.C.—Katz V. Katz, ’Mim.Apt)., 
136 A.2(1 261. 

74. Cal.—Tloekeraton v. 1 locKiT.stnn, 
182 P. 325, 41 C.A. 195. 

Fla.—Htmdijr.son v. Ilonch'r.son, INo Sn. 
24, 137 Fla. 770. 

Idaho.—Morrhson v. Morrison, 221 ft 
156, 38 Idaho 4 5. 

Neb.—fvoerwitz v. Koerwitz, 76 N.W. 

2d 264, 102 Nob. 411. 

Nev.—McEaughlin v. MclAiughlin, 
238 P. 402, 48 Nov. 153. 

N.J .—Kolly V. Kelly, 191 A. 287, 15 
N.J.Misc. 328, 121 N.J.i-ki. 255, af- 
1 firmed 189 A. 381, 121 N.J.JOq. 255— 



27A C.J. S, 


DIVORCE § 24 


treme and repeated” cruelty,'^^ “intolerable cruel- I 
ty^»>76 “cruel and inhuman treatment,”“cruel 
and barbarous treatment,*^® “cruel and abusive ' 
treatment,”"9 or language having a similar import.^® 

In determining the meaning of such statutory 
language it has been held that the term “cruel treat¬ 
ment,” as employed in the statute of one state, may 
be similar in meaning to the term “extreme cruelty,” 
as used in the statute of another state,^and that 
the concept indicated by the term “mental cruelty,” 
as used in the statute of one state, may be similar 
to the concept indicated by the term “indignities 
to the person,” as used in the statute of another 
state.®Similarly, the concept denoted by the 
term “physical cruelty,” as used in one statute, may 
be the same concept that is denoted by the term 
“cruel and barbarous treatment,” as used in another 
statute.®0-i5 

Some statutes require that the cruelty be such as 
to render the continuance of the marital relation 
insupportable, and in this sense “insupportable” 
means unendurable, insufferable, intolerable,® 0*20 in¬ 
capable of being borne.®0*25 


When a court is called on to determine whether 
conduct complained of constitutes cruelty sufficient 
to authorize a divorce, it is not the province of the 
court to lay down rules of conduct to govern the 
conduct of parties who have an unpleasant family 
life;80.30 it is the province of the court to apply the 
statutes with respect to divorce,®^-®® and it is usual¬ 
ly required that there should be strict compliance 
with such statutes.®^ 

No matter how many times the parties may have 
been married and divorced on the ground of extreme 
and repeated cruelty, the right to a divorce arises on 
the recurrence of the cruelty following a new cere¬ 
mony.®® 

Where one provision of a statute authorizes a 
divorce for cruel and barbarous treatment, and 
another provision authorizes a divorce for indigni¬ 
ties to the person, each is a separate ground for 
divorce ;®2-S and where one provision of a stat¬ 
ute authorizes a divorce because of cruel and in¬ 
human treatment, or personal indignities rendering 
life burdensome, and another provision authorizes 
a divorce for willful desertion for the period of one 
1 year, not only are the formal causes of action 


Klein v. Klein, 140 A. 233, 6 N.J. 
Misc. 359. 

Okl.—^Hassell v. Hassell, 90 P.2d 885, 
185 Okl. 154. 

19 C.J. p 43 note 76. 

Ximited and albsolute divorce 

Offense of “extreme cruelty” is of 
same nature whether it is basis of 
suit for divorce from bed and board, 
or for absolute divorce from bond of 
matrimony. 

N.J.—Soos V. Soos, 185 A. 386, 14 N. I 
J.Misc. 381. 

75. Ill.—Wesselhoeft v. Wesselhoeft, 
17 ]Sr.E.2d 56, 369 Ill. 419—Teal v. 
Teal, 155 N.E. 28, 324 Ill. 207. 

19 C.J. P 43 note 77. 

76. Conn.—McEvoy v. McEvoy, 122 
A. 100, 99 Conn. 427. 

77. Iowa.—Thompson v. Thompson, 
173 N.W. 55, 186 Iowa 1066, 6 A. 
L.R. 710. 

Miss.—^McNeill v. McNeill, 87 So. 645, 
125 Miss. 277. 

Or.—Jerman v. Jerman, 275 P. 915, 
129 Or. 402. 

19 C.J. P 43 note 78. 

Jtelative term 

Ind.—Heckman v. Heckman, 134 N.E. 
2d 695, 235 Ind. 472. 

Wingard v. Wingard, App., 145 
N.B.2d 733. 

In Kentucky cruel and inhuman 
behavior is ground for absolute di¬ 
vorce only to the wife, but in a prop¬ 
er case the court may grant the hus¬ 
band a divorce from bed and board 
in the case of cruel behavior by the 
wife. 


Ky.—Sales v. Sales, 300 S.W. 354, 222 
Ky. 175. 

78. Pa.—Apelian v. Apelian, 169 A. 
454, 111 Pa.Super. 208. 

Davis V, Davis, 13 Pa.Dist. & Co. 
411—Gabriel v. Gabriel, 3 Pa.Dist. 
& Co. 607. 

Jones V. Jones, 30 Pa.Dist. 94, 34 
York Leg.Rec. 174, 15 Del.Co. 255. 
19 C.J. p 43 notes 75 [b], 79. 

79. Mass.—Curtiss v. Curtiss, 136 N. 
E. 829, 243 Mass. 51. 

80. Particular provisions 

(1) “Cruelty of treatment.” 

Md.—Oertel v. Oertel, 125 A. 545, 145 
Md. 177. 

(2) “Excesses, cruel treatment, or 
outrages.” 

La.—^Moore v. Moore, 187 So. 670, 192 
La. 289—Temperance v. Herrmann, 
186 So. 73, 191 La. 696. I 

Tex.—^McCullough v. McCullough, 36 
S.W.2d 459, 120 Tex. 209. 

(3) Cruel treatment or grave in¬ 
juries (grave cause of contumely). 
Puerto Rico.—^Morales v. Rivera, 8 

Puerto Rico 442. 

In District of Columbia, limited di¬ 
vorce may be granted for “cruelty.” 
Helvestine v. Helvestine, 89 P. 
2d 970, 65 App-D.C. 121. 

80.5 Fla.—Bagwell v. Bagwell, 14 So. 

2d 841, 153 Fla. 471. 

80.10 Fla.—Gordon v. Gordon, 36 So. 
2d 774, 160 Fla. 838, 4 A.L.R.2d 
102 . 

80.15 Fla.—Gordon v. Gordon, supra. 
80.20 Tex.—Allen v. Allen, Civ.App., 
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267 S.W.2d 911—Ingham v. Ingham. 
Civ.App., 240 S.W.2d 409, mandamus 
overruled—Cantwell v. Cantwell, 
Civ.App., 217 S.AV.2d 450, error dis¬ 
missed—^Rodriguez v. Rodriguez, 
Civ.App., 186 S.TV.2d 88—Blake v. 
Blake, Civ.App., 263 S-W. 1075. 

80.25 Tex.—Allen v. Allen, Civ.App., 
267 S.‘W.2d 911—Ingham v. Ingham, 
Civ.App., 240 S.W.2d 409, mandamus 
overruled—Cantwell v. Cantwell, 
Civ.App., 217 S.\V.2d 450, error dis¬ 
missed. 

80.30 Iowa.—Walker v. Walker, 33 
N.W.2d 413, 239 Iowa 1055. 

Court not arbitrator of fa m i ly quar¬ 
rels 

In divorce cases, function of court 
is not to arbitrate family quarrels, 
but to determine on the evidence 
whether either of the parties has been 
guilty of such conduct as would make 
continuance of marital relations in¬ 
consistent with health, self-respect, 
and reasonable comfort of the other. 
Md.—^Kreiner v. Kreiner, 44 A.2d 440, 
185 Md. 686. 

80.35 Iowa.—^IValker v. Walker, 33 
N.W.3d 413, 239 Iowa 1055. 

81. Ill.—Trenchard v. Trenchard, 92 
N.B. 243, 245 Ill. 313. 

Miss.—^Humber v, Humber, 68 So. 
161, 109 Miss. 216. 

82. Ill.—^Hall V. Hall, 148 Ill.App. 
630. 

82.5 Pa.—^Eberly v. Eberly, 36 A.2d 
729, 154 Pa.Super. 641. 

Kousz V. Kousz, Com.Pl., 29 
North.Co. 357. 



24-25 DIVORCE 


27A C. J. S, 


totally different, but the elements of each are en¬ 
tirely different.82.10 Where one section of a stat¬ 
ute provides that a divorce may be granted for ex¬ 
treme cruelty, and another section authorizes a 
divorce when either party has so treated the other 
as seriously to injure health or endanger reason, 
while the two grounds are similar, the causes are 
distinct and separate,8 2*15 and there may be treat¬ 
ment injurious to health without cruelty, just as 
there may be cruelty without actual injury to health 

or reason.82.20 

Under some statutes, cruel conduct to warrant a 
divorce, must have persisted for a certain length of 
time,88 but it is not essential that the behavior 
complained of be continuous, and occasional ab¬ 
sences of the guilty spouse from the home is im¬ 
material as concerns application of the statute.84 

A cause of action for divorce may be grounded 
on acts of cruelty committed subsequent to the sep¬ 
aration of husband and wife, 85 that is, acts commit¬ 
ted while they are living apart,85.5 and, where the 
alleged cruelty is claimed to be a continuous course 
of conduct, acts occurring some six months prior to 
the separation of the parties may be considered,85.l0 

Ordinarily, -where the ground on which a divorce 
is sought is cruelty, no definite period of separation 


is required;85.15 but where the parties continue to 
live together after the happening of the last act of 
which complaint is made, a divorce on the ground of 
cruelty may be dcnicd.^-'^-2^‘ The fact that the spouse 
who has been guilty of cruel conduct is the one 
who leaves the other spouse and departs from the 
home does not preclude the other spouse from ob¬ 
taining a divorce on the ground of cruelty.®**-*'** 

§ 25. -What Constitutes Generally 

a. General rules 

b. Continuance or repetition of acts 

c. Intention, willfulncs.s, and malice 

d. Permitting eruelty by third persons 

a. General Rules 

Dependina on the circumstances of each case and the 
character and condition of the parties, it is generally 
sufficient and necessary, to constitute cruelty warrant¬ 
ing a divorce, that there be actual personal violence op 
conduct causing a reasonable apprehension of it, or such 
a course of treatment, apart from bodily violence, as en¬ 
dangers life, limb or health, and renders cohabitation 
unsafe or intolerable. 

Quoted In; DMd.—Stirn v. Stirn, S6 A.2d GO^, GSS, 181? Md. 

59. 

Although the courts frequently decline to frame 
any precise definition of the term ‘‘cruelty” as it is 
used in the law of divorce, or formulate a d<‘rinition 


82.10 Or.—^Leahy v. Leahy, 303 P.2d 
952, 208 Or. 659. 

82.15 N.H.—Geers v. Geers, 63 A.2d 
244, 95 N,H. 316. 

82.20 N.H.—Geers v. Geers, supra. 

83. Ky.—^IklcGaughey v. McGaugh- 
ey, 21 S.W.2d 245, 231 Ky. 209— 
Woosley v. Woosley, 261 S.W. 
1112, 203 Ky. 209. 

Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 693—Detert v. Detert, 
142 P.2d 215, 115 Mont. 313. 

Va.—^Defonis v. Clinchfield Coal 

Corp., 43 S.E.2d 852, 186 Va. 715. 
19 C.J. p 43 note 75 [a]. 

Cruelty after separation 

Judgment of divorce for cruelty 
was not objectionable on ground that 
parties had not lived together for 
six months, where cruelty contin¬ 
ued for required period of time aft¬ 
er parting. 

Ky.—^Adkins v. Adkins, 280 S.VV. 477, 
213 Ky. 100. 

84. Ky.—Woosley v. Woosley, 261 
S.W. 1112, 203 Ky. 209. 

85. Cal.—Palmanteer v. Palmanteer, 
81 P.2d 910, 11 C.2d 570—Car¬ 
dinals V. Cardinale, 68 P.2d 351, 8 
C,2d 762—Stitt v. Stitt, 65 P.2d 
1297, 8 C.2d 762, overruling Mayo 
V. Mayo, 43 P.2d 635, 3 C.2d 51. 

Piper V. Piper, 279 P.2d 770, 130 
C.A.2d 727—^Jenkins v. Jenkins, 269 


P.2d 908, 126 C,A.2d 109—Schoibe 
V. Scheibe, 134 P.2d 835, 67 C.A. 
2d 336, followed in 134 P.2d 841, 
57 C.A.2d 1019. 

Nev.—Corpus Juris Secundum cited 
in Koch v. Koch, 153 P.2d 430, 432, 
62 Nev. 399. 

Okl.—Stout V. Stout, 78 P.2d 665, 
182 Okl, 490, 

Tex,—Redwine v. Redwine, Civ.App., 
198 S,W.2d 472—^Mortensen v. Mor- 
tensen, Civ.App., 186 S.W.2d 297— 
Steele v. Steele, Civ.App., 257 S.W. 
300. 

85.5 Ga.—Cohen v. Cohen, 22 S.E. 
2d 132, 194 Ga. 673—Slaughter v. 
Slaughter, 9 S.E.2d 70, 190 Ga. 229, 
129 A,L.R. 156. 

Nev.—^Koch v, Koch, 162 P.2d 430, 62 
Nev. 399. 

Spouses never living together or in- 
tending to do so 

(1) Where divorce was sought on 
ground of cruelty and parties had 
never lived together, the marriage 
having been contracted to enable 
husband to avoid prosecution because 
of pregnancy of wife prior to the 
marriage, it was held that the acts 
alleged as cruelty were insufficient 
since the parties had never lived 
together, and court added “ ‘Cruel 
treatment,’ as the term is used in 
connection with the marital relation, 
cannot coexist with continual ah- 
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sonce oC one of the mariial pair 
from the other.” 

Ga.—(‘ox V. Cox, 127 S.K. 132, 133, 
159 Oa. 862. 

(2) In a .suhsoquont oa.so the quot¬ 
ed slalcmiont set out ahov(‘ was 
characterized as oluler. as contrary 
to an unbroken lino of authority, 
and not binding, and it was st.‘it«'<i 
that the deci.sion in tlie a.lK>ve <*a.srt 
would not be extended beyoini the 
actual facts on which it was baat‘<l. 
Ga.—Slaughter v. Slaughter, 9 S.W. 
2d 70. TOO Ga. 229. 

85.10 Cal.—Scheibe v. Scheibe, 1.34 
P.2d 835, 67 O.A.2d 336, followed 
in 134 r.2d 841, 57 C.A.2d 1019. 

85.15 Ga.—Brant v. Brant, 71 S.E. 
2d 209, 209 Ga. 161. 

85.20 N.J.—Sleinhrugge v. Sttdn- 
brugge, 65 A.2d (106, 2 N.J. 77. 
N.Y.—Herinan v. Berman, KIL N.Y.S. 

2d 206, 277 App.Div. 660. 

ZuferexLco created 

Pact without more, that husband 
and wife continued to live in same 
house pending decision oC divorce 
action was not conclusive, but at 
most afforded basis for inf(‘renc <5 
that husband was not guilty of in¬ 
tolerable cruelty. 

Conn.—Rice v. Rice, 69 A.2d 709, 134 
Conn. 658. 

85.25 N.J.—Stolov V. Stolov, 141 A. 
2d 545, 60 N.J.Super. 178. 
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which will be of universal application,the courts 
do, by the decisions, establish strict tests which set 
forth the requirements which must be met by those 
who seek divorce on this ground.S6.5 it has been 
said that where the statute does not define cruelty 
resort may be had to judicial precedent,87 and that 
the term should be given the same interpretation 
as was given it in the ecclesiastical courts of Eng¬ 
land, in which courts a series of acts of personal 
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violence, a menace to the safety of life, limb, or 
health, or any determined threats of serious bodily 
hurt, have always been held ground for divorce.S^ 

As used in divorce law, cruelty is generally de¬ 
fined by our courts as actual, personal violence, or 
conduct causing a reasonable apprehension of it, 
or such a course of treatment as endangers life, 
limb, or health, and renders cohabitation unsafe, 


86. Ind.—Waid v. Waid, 66 N.E.2d 
907, 117 Ind.App. 4. 

Mont.-—Wolz V. Wolz, 102 P.2d 22, 
110 Mont. 458—^Williams v. Wil¬ 
liams, 278 P. 1009, 85 Mont. 446. 

P.I.—Miller v. Miller, 139 A.2d 86— 
Di Nofrio v. Di Nofrio, 125 A.2d 
194—Ennis v. Ennis, 113 A.2d 133 
—eastern V. Castelli, 107 A.2d 
284, 82 R.I. 232—Tremblay v. 

Tremblay, 195 A. 596, 59 R.I. 401 
—Bastien v. Bastien, 189 A. 37, 
57 R.I. 176. 

19 C.J. p 43 note 83. 

It is within discretion of court 

to determine whether cruel treat¬ 
ment, as ground for divorce, has 

been established. 

Ga.—Scott V. Scott, 126 S.E. 780, 
159 Ga. 535. 

86.5 R.I.—Miller v. Miller, 139 A.2d 

86 . 

87. Md.—Hawkins v, Hawkins, 3 A. 
749, 65 Md. 104. 

88. Pa.—Schiele v. Schiele, 30 Pa. 
Dist. 313. 

19 C.J. p 44 note 85. 

89. Md.—^McKane v. McKane, 137 
A. 288, 152 Md. 615. 

19 C.J. p 44 note 86, 

90. Alaska.—Cowden v. Cowden, 5 | 

Alaska 311. ' 

Fla.—’Windham v. Windham, 198 So. 
202, 144 Fla. 563—Gratz v. Gratz, 
173 So. 442, 127 Fla. 605—Van v. 
Van, 129 So. 886, 100 Fla. 612— 
Chisholm v. Chisholm, 125 So, 694, 
98 Fla. 1196—^Baker v. Baker, 114 
So. 661, 94 Fla. 1001—^Kellogg v. 
Kellogg, 111 So. 637, 93 Fla. 261. 

Ga.—Wood V. Wood, 176 S.E. 483, 
179 Ga. 635—^Lowry v. Lowry, 153 
S.E. 11, 170 Ga. 349, 70 A.L.R. 488 
—^Phinizy v. Phinizy, 114 S.E. 185, 
164 Ga. 199—^Dougherty v. Dough¬ 
erty, 112 S.E. 454, 153 Ga. 437— 
Skellie v. Skellie, 111 S.E. 22, 152 
Ga. 707. 

Idaho.—^Morrison v. Morrison, 221 P. 
156, 38 Idaho 45. 

Ill_Lipe V. Lipe, 158 N.E. 411, 327 
Ill. 39. 

Jackson v. Jackson, 14 N.E.2d 
271, 294 I11.APP. 552. 

Ky.—^Wermeling v. Wermeling, 288 
S.W. 1050, 217 Ky. 126. 

Md.—Cullotta V. Cullotta, 66 A.2d 
919, 193 Md. 394—^Eberwein v. Eb- 
erwein, 65 A.2d 792, 193 Md. 95— 
Smith V. Smith, 63 A.2d 628, 192 


Md. Ill—Timanus v. Timanus, 10 
A.2d 322, 177 Md. 686—Faulkner 
v. Faulkner, 4 A.2d 117, 176 Md. 
692—Brett v. Brett. 182 A. 305, 
169 Md. 704—Bonwit v. Bonwit, ISl 
A. 237, 169 Md. 1S9—Wendel v. 
Wendel, 139 A. 573. 154 Md. 11— 
Short V. Short, 135 A. 176, 151 
Md. 444. 

Mass.—^Rudnick v. Rudnick, 192 N. 

E. 501, 288 Mass. 256. 

Minn.—Bickle v. Bickle, 260 N.W. 361. 
194 Minn. 375. 

Miss.— Corpus Juris cited in Price 
V. Price, 179 So. 855, 857, 181 
Miss. 539— Corpus Juris cited in 
Russell V- Russell, 128 So. 270, 
272. 157 Miss. 425. 

N.J.—Bamberg v. Bamberg, 199 A. 
54, 123 N.J.Eq. 570—^Rosengren v. 
Rosengren, 170 A. 660, 115 N.J.Eq. 
283—Sachse v. Sachse, 151 A. 744, 
107 N.J.Eq. 41—^Regan v. Regan, 
135 A. 478, 100 N.J.Eq. 158—Hill 
V. Hill, 127 A. 584, 97 N.J.Eq. 237. 

Kelly V. Kelly, 191 A. 287, 15 j 
N.J.Misc. 328, 121 N.J.Eq. 255, af¬ 
firmed 189 A. 381, 121 N.J.Eq. 255. 
Okl,—Hink v. Hink, 268 P. 282, 131 
Okl. 164—^McCurdy v. McCurdy, 
253 P. 295, 123 Okl. 295. 

Va.—Johnson v. Johnson, 153 S.E. 
670, 154 Va. 788. 

W.Va.—Schutte v. Schutte, 111 S.E. 

840, 90 W.Va. 787. 

19 C.J. p 44 note 87. 

Similar definitions 

(1) “Cruel treatment" which is a 
ground for divorce is the willful in¬ 
fliction of pain, bodily or mental, 
such as reasonably justifies an ap¬ 
prehension of danger to life, limb, 
or health. 

Ga.—Connor v. Connor, 90 S.E.2d 581, 
212 Ga. 92—^Brinson v. Brinson, 40 
S.E,2d 535, 201 Ga. 540—^Mullikin 
V. Mullikin, 38 S.E.2d 281, 200 

Ga. 638—Holcombe v. Holcombe, 27 
S.E.2d 687, 197 Ga. 105. 

(2) “Cruelty” constituting grounds 
for divorce means physical acts of 
violence, bodily harm or suffering, 
or such acts as endanger life or limb, 
or such as raise a reasonable ap¬ 
prehension of great bodily harm. 

Ill.—^De Carlo v. De Carlo, 129 N.E. 
2d 743, 8 Ill.App.3d 168. 

(3) Cruelty is the willful, per¬ 
sistent causing of unnecessary suf¬ 
fering, whether in realization or ap- 
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prehension, whether of body or 
mind, in such a way as to render 
cohabitation dangerous and unendur¬ 
able. 

Tenn.—Schwalb v. Schwalb, 2S2 S. 
W.2d 661, 39 Tenn.App. 306—Rus¬ 
sell v. Russell, 3 Tenn.App. 232. 

(4) Cruelty means to be subjected 
to physical abuse. 

Ill.—Currie v. Currie, 50 N.E.2d 120, 
320 IlLApp. 178. 

(5) "Cruelty,” as the word is 
used in divorce cases, is defined as 
such an act as will endanger or 
threaten the life, limb, or health of 
the aggrieved party, including any 
outrages on the mental feelings or 
any infliction of mental pain or 
anguish. 

Tex.—^Ingham v. Ingham, Civ.App., 
240 S.W.2d 409, mandamus over¬ 
ruled. 

(6) "Cruel and inhuman treat¬ 
ment” is conduct endangering life, 
limb, or health or creating reason¬ 
able apprehension of danger, or un¬ 
natural and infamous conduct mak¬ 
ing marital relation revolting. 

Miss.—^Price v. Price, 179 So. 855, 181 

Miss. 539—Russell v. Russell, 128 
So. 270, 157 Miss. 425. 

(7) “Cruel and abusive treatment” 
as grounds for divorce must appear 
to be at least such cruelty as shall 
cause injury to life, limb, or health, 
or create a danger of such injury, 
or a reasonable apprehension of 
such danger on the parties continu¬ 
ing to live together. 

Mass.—^Brown v. Brown, 81 N.E.2d 
820, 323 Mass. 332. 

IXLtolerable cruelty 

Facts constituting "intolerable 
cruelty" must be singly or in com¬ 
bination both cruel and intolerable. 
Conn.—Swist v. Swist, 140 A. 820, 
107 Conn. 484. 

33 C.J. p 479 note 26 [a]. 

Inhuman treatment contemplated 
by statute as a ground for divorce 
is any course of conduct that en¬ 
dangers, either apparently or in fact, 
the physical safety or health of the 
other to a degree rendering it phys¬ 
ically or mentally impractical for the 
endangered party to discharge prop¬ 
erly the duties imposed by the mar¬ 
riage. 

Iowa.—Milks v. Milks, 28 N.W.2d 
472, 238 Iowa 785. 
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§ 25 DIVORCE 

. 1 rlpfined test for determining whether particu- 

and extreme cruelty as used m divorce law is - ' conduct constitute cruelty,fO-io and each 

fined as the wrongful infliction of grievous bodily lar acts 


fnTiiVorTri™ni“ nJal 'suffering on the other by case must be determined 

one party to the marriage 30. and ^e —coiir; 

In the law of divorce there is no arbitrary rule or sidering the surrouna , 


TTno-pmach f conduct of the husband which, if 
®®'l 42 ? 2 r^rirc^^^ 2 d 29 -Nason ^ continued womd have brought about 


Itt Pennsylvania 142 P 99 61 C A 2d 29 —Nason v. continued, would nave oroufeui. anout 

tl) “Cruel and barbarous treat- 19 n V 9d 27 48 C.A.2d 500— these conditions. 

Jnt“ IS defined as actual personal 5ahr4V202 P. 894, 55 N.J.-Zehror Zehrer. 73 A.2d 11. 

violence or a reasonable apprehen- v. ^ ^ j 53—SteinbruPTffo v. Stcin- 

s"hereof. or such a course of C.A. 12. ^500. 2 N.J. 77. 

treatment as endangers life or health Ej^uivalent terms Welch v. Welch, 111 A.2d 793, 34 

and renders cohabitation unsafe. in the text definition, “grievous N.J.Super. 197, ailirnu^d 11.5 A.2d 

Pa.—Rankin v. Rankin, 124 A.2d 639, mental suffering” is equivalent of g^S, 35 N.J.Super. 255. 

181 Pa.Super. 414—^Hurley v. Hur- “mental anguish.” xrwo/q Extreme ‘‘suffering” is not ground 

ley, 119 A.2d 634, 180 Pa.Super. ^-.d.-H odous v. Hodous, 36 N.W.-a divorce, and is not analogous to 

364—Oliver v. Oliver, 94 A.2d 124, 552 , 76 N.D. 387. extreme “cruelty.” 

172 Pa.Super. 600—Edelm^ v. Ed- limitation Fla.—Chisholm v. Chisholm, 125 So. 

elman, 69 A.2d 165, Statutory definition of extreme 694. 98 Fla. 1196. 

Qf,LZ‘ “q^Smere^l v' cruelty as a sround for divorce does Cal.—MoFall v. Mcl-'nll, UK T. 

159 P^Super. definitely limit the phrase, but 5 gQ_ gg c.A.2a 209—S<-lu-ilio V. 

Smeresfa. ^3 549, 157 . describes It in general terms, gcheibc, 134 r.2d S35. 57 11.A.2d 

A^d’^Ml lsf Pa Super. 582—H^s- leaving a wide range of discretion 33 g_ jouowed in 134 P.2a 841, 57 

A.2d 541 , 14b p With trial court. C.A.2d 1019. 

P^sJper'^m^ampben v”camp- Hawaii.-Sisson v. Sisson. 30 lliuvaii 

"hgU 194 A. 760 129 Pa.Super. 106 C.A.2d 2Uo. COO. 

_^Davidsen V. Davidsen, 191 A. 619, Extreme cruelty similarly defined Idaho. Hilt brand v. Hiltbrand, 193 


112 Pa.Super. 198—Elverson v. El- grieved party, either actually in- 
verson, 159 A. 48, 104 Pa.Super. flicted or reasonably apprehended. 

90—Strobel v. Strobel, 100 Pa. —Danzi v. Danzi, 61 A.2d 78, 142 


1107, 75 Tex. 473. 

Langan v. Langan, Civ.App., 279 


Pittsb.Leg.J. 270. 

Calhoun v- Calhoun, Com.PI,, 16 


Super. 536—^Auerbach v. Auerbach, N.J.Eq. 662—Stutz v. Stulz, 51 A. S.W.2d C80, error di.‘<nii.ss<»tl. 

98 Pa.Super. 369. 2d 432, 139 N.J.Eq. 385—Perguidi iTo fixed formula 

Gabriel v. Gabriel, 3 Pa.Dist. & v. Perguidi, 49 A.2a 150, 138 N.J. There is no fixed and d«‘finil«‘ fae- 

007. * Eq. 559—MacArthur v. MacArthur, tual formula for extrtuno cruelty di- 

Cr.v,ioio TT qrhif^le 30 Pa Dist 37 A.2d 76, 135 N.J.Eq. 215—Me- vorce (‘ases. 

Tnnpts V Jones 30 Pa Dist McCabe, 19 A.2d 687, 129 K.J.—Martinique v. Ma,rtiiii<iue, Ml 

9 f74 York iefpec’ 174 15 Del. N.J.Eq. 431-DxnnebeU v. Dinno- A.2d 552, 50 N.J.Super. 210. 

CO. 255-Farquhtr v.' Far^uhar, 29 ^eil, 158 A. 475, 109 N.J.Eq 504- discretion of court 
Pa.Dist. 1160, 49 Pa.Co. 66, 68 Cavileer v, Cavileer, 119 A. 101, 94 action £or divorce, what fact.s 

Pittsb.Leg.J. 270. N.J.Eq, 160. constitute oxtremo crindly niu.st, be 

Calhoun v. Calhoun, Com.Pl,, 16 (2) “Extreme cruelty” is that de- left to sound disci’(itlon of th<‘ e<iurt, 

Beaver 118—^Brought v. Brought, gree of cruelty, either actually in- and court may exercise a broad tlls- 

Com.Pl., 53 Dauph.Co. 45—Gaw- flicted or reasonably inferred, which cretion. 

bill V. Gawbill, Com.Pl., 34 Del.Co. endangers the life or health of the Ohio.—De G.'U'mo v. De Garnio. Api>., 

464—^Hudak v. Hudak, Com.Pl., 34 aggrieved party, or renders his or 92 N.E.2d 414. 

DeLCo. 238—Keck v. Keck, 2 Fay. her life one of such extreme dis- r-i- x., ». m* 

L.J. 200—Evans v. Evans, 34 Luz. comfort and wretchedness as to in- ‘ ^ * ' 

Leg.Reg. 17—Cordus v. Cordus, capacitate him or her, physically or " --ci 44,). 

Com.Pl.. 67 Montg.Co. 296—Dehart mentally, from discharging the mar- p Fl^C\'»d ’77 "j 'ulJi'.s 

V. Dehart. Com.Pl.. 26 Northumb. Ital duties. v Jonkms -‘m p7,i‘7 r-rC A' d 

L.J. 72—Blosser V. Blosser, 87 N.J.—Friedman v. Friedman, 116 A. \ . ,.V 

Pittsb.Deg.J. 583, 2 Fay.D.J. 266- 2d 793, 37 N.J.Super. 62. 7 

Di Cello V. Di Cello, Com.Pl., 46 Smith v. Smith 33 A.2d 684, 21 pT7;o77m v‘.,i’.l')5 - 

Sch.Leg.Rec. 103—Krammas v. N.J.Misc. 273. a^’," aT ./ i -an 

Krammas, Com.Pl., 43 Sch.Leg.Rec. ( 3 ) “Extreme cruelty” is condition 119 "In A 2d v Walki-r' 

1—Sterner v. Sterner, 6 Sch.Reg. of extreme discomfort and wretched- 239 l\2(i 10(>,*^10S <L\.2(1 6(15- KruU 

345. ness incapacitating wife to discharge Krull 233 i^2^1 13 I 05 (Ia.2<1 56 

(2) Prior to the Act of May 2, du.ties or seriously endangering —Hill, 187 r.2d 2S, S2 

1929. P.L. 1237, § 10 [23 PS § 10] health. 2d G82—McCann v. Mculnnn, 1K6 V. 

which changed former provisions of Bonardi v. Bonardi, 166 A. 207, 2d 424, 82 C.A.2d 382 - Sorn.s v. 

the statutes, there was a distinction 1^3 N.J.Eq. 25—^McKee v. McKee, Serns, 161 P.2d 417, 70 (\A.2d 527-- 

in what would constitute “cruel and ^^O, 107 N.J.Eq. 1. Wilson v. Wilson, 137 P,3(l 700, 5K 

barbarous treatment” where the wife (4) “Extreme cruelty” is such C.A.2d 641—McFall v. McFall, l.’id 

was libelant, and such treatment cruel conduct as endangers the life P.2d 580, 58 C.A.2d 208 -Sfiu‘il>.‘ v. 

where the husband was libelant. or health of the wife, or renders her Scheibe, 134 P.2d 8.35, 57 G.A.2tl 336, 

Pa.—Sklaii V. Sklan, 168 A. 481, 110 life of such extreme discomfort or followt‘d in 134 'P.2a S41, 57 (\A.2d 

Pa.Super. 226. wretchedness as to incapacitate her 1019—Polk v. Polk, 123 I\2il 5r)(b 

19 C.J. p 48 note 27. to discharge the duties of a wife, or 60 C.A.2d Gr*3. 


90.15 Cal.—^Ko(‘ncr V. Ki'cncr, 116 P. 
2d 1, IS C.2d 445. 

Wassorstrom v. Wnsw<‘rfd nun. 291 
P.2d 497, 139 O.A.2a 79.S J.uikins 
V. Jenkins, 269 I\2d 90S, 125 P.A.2tl 
109—Gillo.spic V. Gillc'.spio, 262 P.2(l 
607, 121 C.A.2d 95--IJi;vby v. Ibx- 
by, 261 r.2d 28G, 120 (’.A.lld 495 - 
Abranus v. Alirani.s, 259 I^2(l 70(», 
119 C.A.2d 327—Wnlkoi- v. Walki-r. 
239 1^2d 106, lOS C.A.2(1 (*(15- KruU 
V. Krull, 233 P.2(l 13, 10.-> C.A.2<1 56 
—■Hill V. Hill, 187 r.2a 2S, 82 C.A. 
2d G82—McCann v. Mcilnnu, 186 P. 
2d 424. 82 C.A.2d 382 -Sorn.s v. 
Serns, 161 P.2d 417, 70 (\A.2d 527- - 
Wilson V. Wilson, 137 P.2(l 700, 58 
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should always keep in view the character and con- ] dition of the parties,and other factors,®^*® such 


Colo.—^Hilburger v. Hilburger, 135 P. 

2d 138, no Colo. 409. 

Fla.—Baldwin v. Baldwin, 9 So.2d 
717, 151 Fla. 341. 

Ill.—Fryman v. Fryman, 125 N.E.2d 
853, 5 Ill.App.2d 479—^Dunivant v. 
Dunivant, 125 N.B.2d 836, 5 Ill. 
App.2d 481—Long v. Long, 103 N. 
E.2d 159, 345 Ill.App. 408. 

Iowa.—Renze v. Renze, 72 N.W.2d 490, 
247 Iowa 25 —Murray v. Murray, 57 
lsr.W.2d 234, 244 Iowa 548 —Zuerrer | 

V. Zuerrer, 27 N.W.2d 260, 238 Iowa 
402—Klepper v. Klepper, 15 N.‘W.2d 
213, 234 Iowa 1138—Bosveld v. Bos- 
veld, 7 N.W.2d 782, 232 Iowa 1199. 
Kan.—Sparks v. Sparks, 178 P.2d 678, 
162 Kan. 673. 

Ky.—-Nall v. Nall, 153 S.W.2d 909. 
287 Ky. 355. 

Md.—Stirn v. Stirn, 36 A.2d 695, 183 
Md. 59. 

Mont.—Boggs V. Boggs, 177 P.2d 869, 
119 Mont. 540—^Kerrigan v. Kerri¬ 
gan, 139 P.2d 533, 115 Mont. 136. 
Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Neb. 120. 

]^ev.—Ormachea v. Ormachea, 217 P. 

2d 355, 67 Nev. 273. 

N.J.—^Friedman v. Friedman, 116 A. 

2d 793, 37 N.J.Super. 52. 

]Sr,D.—^Raszler v. Raszler, 64 N.W.2d 
358. 

Or.—HofCman v. Hoffman, 241 P.2d 
872, 194 Or. 352. 

R.I._Miller v. Miller, 139 A.2d 86— 
Castelli v. Castelli, 107 A.2d 284, 
82 R.I. 232—Baldwin v. Baldwin, 60 
A.2d 148, 74 R.I. 229. 

Tex.—Daughtry v. Daughtry, Civ. 
App., 312 S.W.2d 957—Mobley v. 
Mobley, Civ.App., 263 S.W.2d 794 

_Grisham v. Grisham, Civ.App., 

255 S.W.2d 891—^Ingham v. Ingham, 
Civ.App., 240 S.W.2d 409, mandamus 
overruled—^Humphreys v. Hum¬ 
phreys, Civ.App., 200 S.'W.2d 453 
Pybus V. Pybus, Civ.App., 147 S.W. 
2d 512. 

—^Davis V. Davis, 70 S.E.2d 889, 
137 W.Va. 213—Persinger v. Per- 
singer, 56 S.E.2d 110, 133 W.Va. 312 

_^McLaughlin v. McLaughlin, 29 S. 

E 2d 1, 126 W.Va. 498 —Thacker v. 
Thacker, 23 S.E.2d 64, 125 W.Va. 
103. 

YTis.—Chapman v. Chapman, 89 N.W. 
2d 207, 3 Wis.2d 559—Gordon v. 
Gordon, 71 N.W.2d 386, 270 Wis. 
332. 

Subjective approach 

In applying or interpreting the 
statutory ground for divorce, implicit 
in the words cruelty and personal in¬ 
dignities, common sense reauires a 
subjective approach to the problems 
of divorce. 

Wash.— Detjen v. Detjen, 244 P.2d 
238, 40 Wash.2d 479. 

Separate evaluation of each situation 
N.J.— Martinique v. Martinique, 141 
*A.2d 562, 50 N.J.Super. 210. 


Torn v. Torn, 49 A.2d 136, 138 
N.J.Eq. 608. 

Entire course of conduct considered 
Miss.—^Hibner v. Hibner, 64 So. 2d 
756, 217 Miss. 611. 

Dependent on circumstances 

As grounds for divorce, that which 
may not be cruel to an individual un¬ 
der one set of circumstances may be 
extreme cruelty under a different set 
of circumstances. 

Fla.—McGlathery v. McGlathery, 59 
So.2d 866. 

91. Alaska.—^Day v. Day, 5 Alaska 
584. 

Cal.—^Huchting v. Huchting, 188 P. 
1002, 46 C.A. 194—^Dupes v. Dupes, 
184 P. 425, 43 C.A. 67. 

D.C.— Corpus Juris quoted at length 
Waltenberg v. Waltenberg, 298 F. 
842, 844, 54 App.D.C. 383. 

Schreiber v. Schreiber, Mun.App., 
139 A.2d 278. 

Fla.—Ruos V. Ruos, 4 So.2d 332, 148 
Fla. 294. 

Ill.—Levy v- Levy, 57 N.E.2d 366, 
388 Ill. 179—Teal v. Teal, 155 N.E. 
28, 324 Ill. 207. 

Long v. Long, 103 N.B.2d 159, 345 
IlLApp. 408. 

Ind.—^Heckman v. Heckman, 134 N. 
B,2d 695, 235 Ind. 472. 

Wingard v. Wingard, App., 145 
N.E.2d 733. 

Iowa.—SchneckJLoth v. Schneckloth, 
228 N.W. 290, 209 Iowa 496—^Hill 

V. Hill, 208 N.W. 377, 201 Iowa 
864—Tetley v. Tetley, 194 N.W. 88, 
196 Iowa 314. 

La.—^Broderick v. Broderick, 186 So. 

5, 191 La. 492, 120 A.L.R. 1173. 

Md.—Stirn v. Stirn, 36 A.2d 695, 183 
Md. 59— Corpus Juris cited in Mc- 
Kane v. McKane, 137 A. 288, 290, 
152 Md, 515. 

Mich.—^Brewer v. Brewer, 294 N.W. 
715, 295 Mich. 370—Whitman v. 
Whitman, 282 N.W. 215, 286 Mich. 
458. I 

Mont.—^Wolz V. Wolz, 102 P.2d 22, 110 
Mont. 458. 

N.J.—Bonardi v. Bonardi, 166 A. 207, 
113 N.J.Eq. 25. 

Okl.—^Feyerherra v. Feyerherm, 262 
P. 199, 128 Okl. 147. 

Or.—^Marchand v. Marchand, 2 P.2d 
927, 137 Or. 335—Button v. But¬ 
ton, 188 P. 180, 95 Or. 578—Par- 
man v. Parman, 185 P. 922, 94 Or. 
307. 

Pa.—Breene v. Breene, 76 Pa.Super. 
568. 

Gourley v. Gourley, 24 Pa.Dist. 
& Co. 553. 

P.I.—Tremblay v. Tremblay, 195 A. 
596, 59 R.I. 401—Grant v. Grant. 
116 A. 481, 44 R.I. 169. 

Tex.— McCullough v. McCullough, 36 
S.W.2d 459, 120 Tex. 209. 

W. Va.—White v. White, 146 S.E. 720, 
106 W.Va, 680. 

1 19 C.J. P 44 note 88. 
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Individual’s reaction 

What constitutes “extreme cruel¬ 
ty” as ground for divorce may be de¬ 
termined by degree of one’s culture, 
his emotions, nervous reaction, or 
moral sense. 

Fla.—Grossman v. Grossman, 90 So.2d 
115 —Collins V. Collins, 88 So.2d 604 
—Baldwin v. Baldwin, 9 So.2d 717, 
151 Fla. 341—Bt-rgman v. Bergman, 
199 So. 920. 145 Fla. 10—Diem v. 
Diem, 193 So. 65, 141 Fla. 260. 

Dissipation encouraged by spouse 
That a wife was addicted to drink 
and neglected her family and house¬ 
hold duties to some extent and was 
imprudent in her associations with 
other men was not cruel and inhu¬ 
man treatment, where the husband 
was a drinking man and introduced 
her to a social set engaged in dissi¬ 
pation. 

Iowa.—^Frith v. Frith, 175 N.W. 761, 
189 Iowa 201. 

Dependent on personalities 

What would constitute grounds for 
cruelty against one person might not 
be cruelty against another person 
from whom a divorce is sought. 

Tex.—^Daughtry v. Daughtry, Civ. 
App., 312 S.W.2d 957. 

Dependent on attributes of individual 
What constitutes extreme cruelty 
depends on the temperament, the cul¬ 
ture, and other attributes of the in¬ 
dividual. Extreme cruelty to a Chris¬ 
tian, a Chinaman, or a Hindoo might 
not be extreme cruelty to a pagan, an 
Indian, or a Mohammedan. 

Fla.—Greisen v. Greisen, 200 So. 523, 
146 Fla. 94. 

91.5 Illness or frailty of party 
Iowa.—Brown v. Brown, 82 N.W.2d 
661, 248 Iowa 802. 

Delicacy of sentiment 
Cal.—^Keener v. Keener, 116 P.2d 1, 
18 C.2d 445. 

Abrams v. Abrams, %oQ P.2d 700, 
119 C.A.2d 327—Scheibe v. Scheibe, 
134 P.2d 835, 57 C.A.2d 336, fol¬ 
lowed in 134 P.2d 841, 57 C.A.2d 
1019. 

Station in life 

Tex.—^Ingham v. Ingham, Civ.App., 
240 S.W.2d 409, mandamus over¬ 
ruled. 

Respectability and morality 
Tex.—Cantwell v. Cantwell, Civ.App., 
217 S.W.2d 450, error dismissed. 

Physical and mental condition 
Ill, —Surratt v. Surratt, 145 N.E. 2d 
694, 12 I11.2d 21. 

De Carlo v. De Carlo, 129 N.E.2d 
743, 8 IlLApp.2d 168—Fryman v. 
Fryman, 125 N.E.2d 853, 5 Ill.App. 
2d 479—^Dunivant v. Dunivant, 125 
N.E.2d 836, 5 Ill.App.2d 481. 

Iowa.—^Record v. Record, 57 N.W.2d 
1 911, 244 Iowa 743, 
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as the sensibility of the parties,their social po¬ 
sition, refinement,®^ and intelligence,®®-® as well 
as the character or nature of the acts or violence 
alleged and as the habits and dispositions of 
different married people vary so much, it is im¬ 
possible to lay down any universal rule to control 
the determination of the question.®® 


27A C.J.S. 

Unhappiness; jealousy; trivial causes. Ordi¬ 
narily,®®-® a divorce will not be granted on the 
ground of cruelty merely because the spouses have 
lived together unhappily,®®-^® and the fact that hus¬ 
band and wife may not live together again gives no 
right or reason, grounded on public policy, to hold 
that one or the other has been guilty of cruelty suf¬ 
ficient to authorize a divorce.®®-!® A divorce will 


Bepeudeut on temperament and phys¬ 
ical condition 

Acts which may constitute extreme 
cruelty when applied to one person 
might not constitute extreme cruelty 
when applied to a person of a differ¬ 
ent temperament and physical con¬ 
dition. 

Fla,—^Ruos V. Ruos, 4 So.2d 332, 148 
Fla. 294. 

91.10 Iowa.—^Record v. Record, 57 N. 

■W.2d 911, 244 Iowa 743, 

Tex.—^Ingham v. Ingham, Civ.App., 
240 S.W,2d 409, mandamus over¬ 
ruled —^Pybus V. Pybus, Civ.App., 
147 S.W.2d 512. 

So dual standard estahlished 

Plaintiff's sensitive nature should 
he a strong factor in determining 
whether there has been cruelty with¬ 
in meaning of divorce statute; and 
this does not create a dual standard, 
that is, one standard for the cultured 
and refined, and another for the un¬ 
refined. 

Colo.—Carroll v. Carroll, 311 P,2d 709, 
135 Colo. 379. 

Sensibility to suffering 
Where case was predicated on 
conduct of husband not constituting 
physical abuse, wife’s sensibility to 
suffering from conduct was question 
of importance in determining wheth¬ 
er conduct amounted to intolerable 
cruelty. 

Conn.—^Kilpatrick v. Kilpatrick, 193 
A. 765, 123 Conn. 218. 

92. Alaska.—Day v. Day, 5 Alaska 
584. 

Cal.—^Keener v. Keener, 116 P.2d 1, 
IS C.2d 445. 

Abrams v. Abrams, 259 P.2d 700, 
119 C.A.2d 327—McCann v. Mc- 
Gann, 1S6 P.2d 424, 82 C.A.2d 382— 
Serns v. Serns, 161 P.2d 417, 70 C. 
A.2d 627—Scheibe v. Scheibe, 134 
P.2d 835, 57 C.A.2d 336, followed 
in 134 P.2d 841, 57 C.A.2d 1019— 
Van Camp v. Van Camp, 199 P. 885, 
63 C.A. 17. 

Conn.—Sweet v. Sweet, 118 A. 36, 97 
Conn. 693. 

Iowa.—Hill V. Hill, 208 N.W. 377, 201 
Iowa 864. 

Md-—Corpus Juris cited in McKane 
V. McKane, 137 A. 288, 290, 152 Md. 
515. 

Neb.—^Faris v. Faris, 185 N.W. 347, 
107 Neb. 214. 

R.I.—Grant v. Grant, 116 A, 481, 44 
R.I. 169. 


Tex.—^Ingham v. Ingham, Civ.App., 
240 S.W.2d 409, mandamus overrul¬ 
ed—Cantwell v. Cantwell, Civ.App., 
217 S.W.3d 450, error dismissed— 
Oliver v. Oliver, Civ.App., 283 S.W. 
641. 

Wis.—Bird v. Bird, 177 N.W. 4, 171 
Wis. 219. 

19 C.J. p 44 note 89. 

Character aud refinement of parties 
Nev.—Ormachea v. Ormachea, 217 P. 
2d 355, 67 Nev. 273. 

Tex.—Humphreys v. Humphreys, Civ. 
App., 200 S.W.2d 453—^Pybus v. Py¬ 
bus, Civ.App., 147 S.W.2d 512. 

92.5 Cal.—^Keener v. Keener, 116 P. 
2d 1, 18 C.2d 445. 

Abrams v. Abrams, 259 P.2d 7i70, 
119 C.A.2d 327—^McGann v. McGann, 
186 P.2d 424, 82 C.A.2d 382—Serns 
V. Serns, 161 P.2d 417, 70 C.A.2d 527 
—Scheibe v. Scheibe, 134 P.2d 835, 
57 C.A.2d 336, followed in 134 P.2d 
841, 57 C.A.2d 1010. 

92.10 Ill.—^Fryman v. Fryman, 125 
N,E.2d 853, 5 Ill.App.2d 479—Duni- 
vant V. Dunivant, 125 N.E.2d 836, 5 
Ill.App.2d 481. 

Iowa.—Record v. Record, 67 N.W.2d 
911, 244 Iowa 743. 

All acts 

Courts will not confine themselves 
to the consideration of any one par¬ 
ticular act or set of acts in deter¬ 
mining whether the facts in a par¬ 
ticular divorce case constitute cruel 
and inhuman treatment. 

Ind.—Waid v. Waid, 66 N.E.2d 907, 
117 rnd.App. 4. 

Acts considered together 

In determining character of conduct 
of defendant on which divorce action 
is predicated, all of acts of cruelty 
should be considered together and as 
whole. 

Miss.—Sandifer v. Sandifer, 61 So. 2d 
144, 215 Miss. 414. 

93. Cal.—Fleming v. Fleming, 30 P. 
566, 95 C. 430, 29 Am.S.R. 124, 

93.5 Marital unhappiness which au¬ 
thorizes divorce 

Mere marital unhappiness, no mat¬ 
ter how intense it may be, caused or 
induced by ill-treatment of one 
spouse by the other, will not warrant 
a divorce on ground of “habitual cru¬ 
el and inhuman treatment,” unless it 
be of such a character, and so long 
persisted in as actually to become 
dangerous to the life, limb, or health 
of the other spouse, or to create a 
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reasonable apprehonsion of such dan¬ 
ger and thus render further oo-habi- 
tatioii unsafe for the unoffending 
spouse. 

Miss.—Stringer v. Stringer, 46 So.2d 
791, 209 Miss. 32(1. 

Parties regarding each other as stron. 
gers 

Where divorce is sought on ground 
of cruelty it is not the policy of the 
law that a man and his wife should 
bo required to live together, or be 
held in a marital relationship, when 
they have come to regard each other 
as mere strangers, even though one 
of them objects to termination of the 
marriage. 

Cal.—Ohligschlager v. Ohlig.solilager, 
270 r.2d 577, 125 C.A.2d 458. 

93.10 Md.—SelU‘inin v, Scheiuin, 89 
A.2d 609. 200 Mtl. 282. 

Mich.—^Iveunedy v. Kenn<‘ily, 39 N.W. 
2d 67, 325 Mich. (n3--Kanka v. Kan- 
ka, 27 N.W.2d 602, 318 TMlch. 109— 
Kolberg v. Kolberg, 19 N.W.2d 480, 
312 Mieh. 42—Miller v. Miller, 14 
N.W.2d f)I0, 308 Mich. 600—Giiidorlt 
V. Ginclorff, 296 N.W. 229, 205 Mich. 
469. 

N.J.—Pfeiffer v. X^feiffer, 61 A.2d 736, 
1 N.J. 55. 

N.y.—Avdoyan v. Avdoytui, 40 N.Y. 

S.2d 665, 265 App.IMv. 763. 

N.D.—Miller v. Miller, 55 N.W.2d 218, 
77 N.D. 161. 

Marriage unsatisfactory 

Decision of husband tliat marri.age 
was unsatisCaetopy to him and that 
he would leave wife when opporlune 
time arrived was not Hulllcit‘iit ground 
to grant him divorce. 

Tex.—Green v. Green, Civ.App., 208 
S.W.2d 237. 

Argumeuts, disagreements, or dis¬ 
turbances iu family 
Occasional arguments, disagree¬ 
ments, or disturbaiUM's In th<^ fam¬ 
ily do not meet statutory re(iuire- 
ments of grievous mental suffering as 
a ground of divore.o. 

Mont.—Cren.shaw v. Cri‘nshaw, 182 P. 
2d 477, 120 Mont. 190. 

Conduct calculated to hurt feelings 
will not authorize divorce. 

Ala.—^Ussery v, Ussery, 66 So.2d 182, 
259 Ala. 194. 

93.15 Mich.—^Williams v. Williams, 
88 N.W.2d 483. 351 Mieh. 210 - 
Bolthui.s V. Bolthuis, 207 N.W. 806, 
233 Mieh. 584. 
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not be granted solely because of conduct on the part 
of one spouse that is irritating to the other,or 
because of mere want of congenialit}’’,®^ or merely 


because of incompatibility of taste, temperament, or 
temperas and the consequent wrangiings of the par¬ 
ties.^® A divorce usually will not be granted on the 


93.20 Iowa.—Cooper v. Cooper, 52 N. 

W.2d 617, 243 Iowa 561. 

N.D.—Savre v. Savre, 42 N.W.2d 642, 

77 N.D. 242. 

Cruelty more than, ezasperatinsr hab¬ 
its of conduct 

Mich.—^Williams v. Williams, 88 N.W. 

2d 483, 351 Mich. 210. 

94. Ark.—^Disheroon v. Disheroon, 
201 S.W.2d 17, 211 Ark. 519—Set¬ 
tles V. Settles, 195 S.W.2d 59, 210 
Ark. 242—Calhoon v. Calhoon, 189 
S.W.2d 644, 209 Ark. 80. 

D.C.—Taylor v. Taylor, 67 F.2d 582, 

62 APP.D.C. 316. 

Ky.—Nall v. Nall, 153 S.W.2d 909, 
287 Ky. 355—Birdsong v. Birdsong, 
206 S.W. 22. 182 Ky. 58. 

N.Y.—Morris v. Morris, 177 N.Y.S. 

600, 108 Misc. 228. 

19 C.J. p 44 note 91. 

Silence 

Husband who, according to wife, 
awoke wife “once a week or so” at 
unreasonable hours in night to re- 
auest physical relations and, when 
wife refused, sulked, pouted, and be¬ 
came silent, sometimes for days, was 
not guilty of cruelty or inhuman 
treatment such as would entitle wife 
to divorce. 

Iowa,—^Record v. Record, 67 N.W.2d 
911, 244 Iowa 743. 
railure to talk 

The mere failure of a tired man to 
talk always to his wife does not con¬ 
stitute extreme cruelty entitling wife 
to a divorce. 

Kan.—Sparks v. Sparks, 178 P.2d 678, 
162 Kan. 673. 
railing to come home 

Husband’s conduct in failing to 
come home after work three or four 
nights a week did not constitute in¬ 
human treatment, to justify divorce. 
Iowa.—Cooper v. Cooper, 52 N.W.2d 
517, 243 Iowa 561. 

95. Ark.—^Disheroon v. Disheroon, 
201 S.W.2d 17, 211 Ark. 519—Cal¬ 
hoon V. Calhoon, 189 S.W.2d 644, 209 
Ark. 80. 

D.C.—Taylor v. Taylor, 67 F.2d 682, 
62 App.D.C. 316. 

Hawaii.—Jem v. Jem, 34 Hawaii 312. 
Iowa.—Siverson v. Siverson, 251 N. 
W. 653, 217 Iowa 1167—Schneck- 
loth V. Schneckloth, 228 N.W. 290, 
209 Iowa 496—Yetley v. Yetley, 194 
N.W. 88, 196 Iowa 314. 

La.—Gormley v. Gormley, 108 So. 307, 
161 La. 121. 

Md.—Scheinin v. Scheinin, 89 A. 2d 
609, 200 Md. 282—Glass v. Glass, 2 
A.2d 443, 175 Md. 693. 

Mich.—Kennedy v. Kennedy, 39 N.W. 
2d 67, 325 Mich. 613—Kanka v. Kan- 
ka, 27 N.W.2d 602, 318 Mich. 109 
— Kolberg v. Kolberg, 19 N.W.2d 


480, 312 Mich. 42—^Miller v. Miller, 

14 N.W.2d 510, 30S Mich. 600-- 
Whitnian v. Whitman, 282 N.W. 
215, 286 Mich. 458. 

Minn.—^Wilson v. Wilson, 38 N.W.2d 
154, 220 Minn. 126. 

N.Y.—Morris v. Morris, 177 N.Y.S. 
600, 108 Misc. 228. 

N.D.—Miller v. Miller, 55 N.W.2d 218, 

77 N.D. 161. 

Ohio.—Schroeder v. Schroeder, 16 
Ohio N.P.,N.S.. 245. 

Okl.—White v. White, 281 P.2d 745 
—^Vincent v. Vincent, 257 P.2d 512, 
208 Okl. 470. 

Tenn.—Corpus Juris cited in Watson 
V. Watson, 149 S.W.2d 953, 957, 25 
Tenn.App. 28. 

Tex.—^McNabb v. McNabb, Civ.App., 
207 S.W. 129. 

Wash.—Moody v. Moody, 288 P.2d 
229, 47 Wash.2d 397. 

W.Va.—Smith v. Smith, 24 S.E.2d 
902, 125 W.Va. 489. 

19 C.J. p 45 note 92. 

Incompatibility of temperament or 
disposition 

Under statute permitting divorce 
for extreme cruelty, mere inconveni¬ 
ence, unhappiness, incompatibility 
of temperament or disposition which 
renders marriage relation disagree¬ 
able or burdensome does not estab¬ 
lish extreme cruelty. 

Fla.—Martin v. Martin, App., 102 So. 
2d 837. 

Differences of opinion 

“Extreme cruelty” does not include 
incompatibility of taste or tempera¬ 
ment, or estrangement produced by 
differences of opinion. 

Okl.—^Hornor v. Hornor, 3 P.2d 670, 
151 Okl. 292—^Morris v. Morris, 270 
P. 833, 132 Okl. 291, 133 Okl. 176. 
Acts indicating absence of kindness 
Every act of a husband indicating 
some absence of kindness and tender¬ 
ness toward his wife is not inhuman 
treatment. 

Iowa.—Cooper v. Cooper, 52 N.W.2d 
517, 243 Iowa 561. 

Acts of thoughtlessness will not 
authorize divorce. 

Ala.—^Ussery v. Ussery, 66 So.2d 182, 
259 Ala. 194. 

Statements made in fits of temper 
insufELcient 

Ala.—Ussery v. Ussery, supra. 

Bad temper insufficient 
Ill.—Kempski v. Kempski, 77 N.B.2d 
344, 333 I11.APP. 331. 

Mich.—^Williams v. Williams, 88 N.W. 
2d 483, 351 Mich. 210. 

TTnliappiness resulting from temper 
Cruelty sufficient to authorize a di¬ 
vorce does not consist of an unhappy 
condition resulting from imperfec¬ 
tions of temper. 


Tex.—^Finn v. Finn, Civ.App., 185 S. 
W.2d 579. 

Acts resulting from bad temper and 
sudden emotion may not amount to 
cruelty sufficient to authorize divorce. 
Ohio.—^Dean v. Dean, App., 126 N.B.2d 
819. 

96. Ark.—Settles v. Settles, 195 S.W. 

2d 59, 210 Ark. 242—Calhoon v. Cal¬ 
hoon, 189 S.W.2d 644, 209 Ark. SO. 

D.C.—Taylor v. Taylor, 67 P.2d 582, 

62 App.D.C. 316. 

Iowa.—^\Vhite v. White, 205 N.W. 305, 
200 Iowa 779. 

Ky.—^Hawkins v. Hawkins, 258 S.W. 
962, 202 Ky. 55—McKee v. McKee, 
231 S.W. 213, 191 Ky. CC9. 

Md.—Scheinin v. Scheinin, 89 A.2d 
609, 200 Md. 282. 

Mich.—Kennedy v. Kennedy, 39 N.W. 
2d 67, 325 Mich. 613—Cooley v. 
Cooley, 30 N.W.2d 840, 320 Mich. 
209—Kanka v. Kanka, 27 N.W.2d 
802, 318 Mich. 109—Kolberg v. Kol¬ 
berg, 19 N.W.2d 480, 312 Mich. 42 
—^Miller v. Miller, 11 N.W 2d 510, 
308 Mich. 600—Brewer v. Brewer, 
294 N.W. 715, 295 Mich. 370. 

Minn.—Tompkins v. Tompkins, 283 N. 

W. 485, 204 Minn. 323. 

N.H.—Johnson v. Johnson, 112 A. 399, 
80 N.H. 15. 

N.J.—Pfeiffer v. Pfeiffer, 61 A.2d 736, 

1 N.J. 55. 

Gilson V. Gilson, 166 A. Ill, US 
N.J.Eq. 32—^Linnekogel v. Linneko- 
gel, 122 A. 372, 95 N.J.Eq. 265. 
N.Y.—Strnad v. Strnad, 266 N.Y.S. 
159, 238 App.Div. 572—Straub v. 
Straub, 204 N.Y.S. 61, 208 App.Div. 
663. 

Wendt V. Wendt, 202 N.Y.S. 46, 
121 Misc. 791. 

N.D.—Miller v. Miller, 55 N.W.2d 218, 
77 N.D. 161. 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 501. 

Gabriel v. Gabriel, 3 Pa.Dist. & 
Co. 607. 

Kline v. Kline, Com PL, 29 Del. 
Co. 78—Shields v. Shields, Com.PL, 
96 Pittsb.Leg.J. 15. 

Tex.— McNabb v. McNabb, Civ.App., 
207 S.W. 129. 

19 C.J. p 45 note 93. 

Bad temper, petulance of manner, 
rude language and want of civil at¬ 
tention, or angry and abusive words, 
are not cruelty. 

Ill.—Moore v. Moore, 199 N.E. 98, 362 
Ill. 177. 

Berlingieri v. Berlingieri, 17 N.E. 
2d 354, 297 Ill.App. 119, reversed on 
other grounds 22 N.E.2d 675, 372 
Ill, 00—Jackson v. Jackson, 14 N.E, 
2d 271, 294 Ill.App. 552—Compton 
V. Compton, 204 Ill.App. 629. 

Pa.—Siebenheller v. Siebenheller, 8 
Pa.Dist. & Co. 348. 
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grounds of cruelty because of occasional quarrel- plaining spouse directly and pcrsonally.‘*^-'*-'> Where 
ing which does not endanger personal safety,the conduct of defendant spouse of which plaintiff 
or because of jealousy,or overbearing conduct spouse complains has been brought a])<)iit as a 
on the part of the husband.^^S The acts, conduct, or natural result of plaintiff’s own conduct, the law will 
causes must be more than trivial,and must be not say that such conduct of defendant is cruelty to 
serious, grave, and weighty,^^ and there may be con- plaintiff within the meaning of the divorce stat- 
duct which is reprehensible and yet not amount to ute.^^*-® 

cruelty sufficient to authorize a divorce.99-5 Conduct rendering life intolerable. To constitute 

Univarranted conduct. It is generally recognized cruelty sufficient to justify a divorce it may he 
that conduct alleged as cruelty must be unjustifiable necessary that the misconduct of one spouse en- 
or unwarranted,99-10 and such as affects the com- tirely subvert the family relationship,99.liS mriking 

96.5 Ky .—Trout v. Trout, 177 S.TV. I 325 Mich. 613—^Kolberg v. Kolberg, ( Or.—Guinn v. Guinn, 217 r.2(i IMS 138 


2d 864. 296 Ky. 843—Hockensmith 

V. Hockensmith, 151 S.'\V.2d 37, 286 
Ky. 448. 

97- Or.—Boon v. Boon, 8 P. 450, 12 
Or. 437. 

19 C.J. p 45 note 94. 

Unjustifiable fits of jealousy war¬ 
ranting divorce 

Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167. 

98. Conn.—Shaw v. Shaw, 17 Conn. 
189. 

19 C.J. p 45 note 95. 

98.5 Idaho.—Parsons v. Parsons, 243 
P.2d 973, 72 Idaho 455. 

Pa.—Edelman v. Edelman, 69 A. 2d 
165, 165 Pa.Super. 485. 

Tex.—Larson v. Larson, Civ.App., 292 
S.W.2d 685—Ingham v. Ingham, 
Civ.App., 240 S.W.2d 409, manda¬ 
mus overruled—Golden v. Golden, 
Civ.App., 238 S.W.2d 619—Hyatt v. 
Hyatt, Civ.App., Ill S,W.2d 341. 

S9. Cal.—Schlecht v. Schlecht, 277 
P. 1065, 99 C.A. 163. 

Pla.—Garland v. Garland, 29 So.2d 
693, 158 Pla. 643—^Kennedy v. Ken¬ 
nedy, 134 So. 201, 101 Pla. 239— 
Chisholm v. Chisholm, 125 So. 694, 
98 Pla. 1196—Croghan v. Croghan, 
83 So. 460, 78 Pla. 455. 

•Ga.—Dougherty v. Dougherty, 112 S. 
E. 454. 153 Ga. 487. 

Ill.—Coolidge V. Coolidge, 124 N.E.2d 
1 , 4 Ill.App. 2 d 205. 

Iowa.—Hylarides v. Hylarides, 76 N. 

W. 2 d 779, 247 Iowa 841—Siverson 
V. Siverson. 251 N.W. 653, 217 Iowa 
1167. 

-Ky.—^Dean v. Dean, 238 S.'W.2d 672, 
314 Ky. 872—^Nichols v. Nichols, 
225 S.W. 147, 189 Ky. 500—Axton 
V. Axton, 206 S.W. 480, 182 Ky. 286, 
rehearing denied 213 S.W. 548. 184 
Ky. 615. 

La.—Labiche v. Knight, 162 So. 188, 
182 La. 586—^Keir v. Digby, 116 So. 
711, 166 La. 92. 

Md.—Cohen v. Cohen, 3 87 A. 104, 170 
Md. 630—Brett v. Brett, 182 A.’ 305, 
169 Md. 704—Bounds v. Bounds, 108 
A. 870, 135 Md. 220. 

Mich. ^tJnjian v. Unjian, 73 N.W. 2 d 
862, 344 Mich. 423—Chase v. Chase, 
52 N.W.2d 177, 332 Mich. 439 - 
Kennedy v. Kennedy, 39 N.W.2d 67, 


19 N.W.2d 480, 312 Mich. 42—Miller 
V. Miller, 14 N.W.2d 510, 308 Mich. 
600. 

N.J.—McNeel v. McNeel, 8 A.2d 572, 
126 N.J.Eq. 255. 

N.Y.—Lazarezyk v. Lazarezyk, 203 N. 

Y.S. 201. 122 Misc. 536. 

N.D.—Miller v. Miller, 55 N.W.2d 218, 
79 N.D. 161. 

Or.—Medill v. Medill, 265 P. 1089, 125 
Or. 127—Parman v. Parman, 185 P. 
922, 91 Or. 307. 

Pa.—Knox v. Knox, 16.5 A. 769, 109 
Pa.Super. 45—Katz v. Katz, 157 A. 
362, 102 Pa.Super. 551—Gandy v. 
Gandy, 90 Pa.Super. 140 
Duncan v. Duncan, 5 Sch.Reg. 379. 
Va.—Prindes v. Prindes, 69 S.E,2d 332, 
193 Va. 463. 

19 C.J. p 45 note 96. 

Mere incouvenleuce, unhappiness, 
or incompatibility of temperamonl 
or disposition, rendering marriage dis¬ 
agreeable, or even burdensome, does 
not authorize divorce for extnane 
cruelty. 

Fla.—Kellogg v. Kellogg, 111 So. 637, 
93 Pla. 261—Prall v. Prall, 50 So. 
867, 58 Pla. 496, 26 L.R.A.,N.S„ 577 . 

Beyond rehabilitation 

It IS only when the cumulative ef¬ 
fect of one spouse’s cruelty on the 
other IS such that the public and per¬ 
sonal objects of matrimony are de¬ 
stroyed beyond rehabilitation that a 
divorce will be granted on the ground 
of intolerable cruelty. 

Conn.—O'Brien v. O’Brien, 124 A. 816, 
101 Conn. 80—McEvoy v. McEvoy 
122 A. 100, 99 Conn. 427. 

Further injury 

Acts of cruelty do not constitute 
sufficient cause for divorce unless 
there is reasonable apprehension 
that continuance of cohabitation 
would result in further injury. 

N.J.—Julian V, Julian, 11 A.2d 99 127 
N.J.Eq. 77. 

Not slight lapses or defects in char¬ 
acter 

Not every lapse from the highest 
standard of marital conduct, or every 
slight defect of character In husband 
or wife constitutes cruel and inhuman 
treatment that is necessary to obtain 
a divorce. 


Or. 651. 

99.5 Iowa.—^Walker v. Walki'r, 33 N. 
W.2d413, 2.39 Iowa 

99.10 Ind.--Van Antwerp v. Van .\nt- 
werp, 122 N.E.2(l 137. 12.') hwJ.App. 
65—Prouly v. Prouty, 9.S 380, 

127 Ind.App. 200 Stj-phfii.son v. 
Stophonson, 44 N.M.2(l 20S, 112 liid. 
App. 191. 

Kan.—J»aul v. Paul, .'126 P.2a 2.s:;. 183 
Kan. 201—Hoppo v. Iloppi*. 312 P. 
2d 215. 181 Kan. .|28. 

Nt'b.—Smith v. Smith. 69 M.W.Ihl 321, 
160 Nt‘h. 120—Sp<‘n«*<'r v. Sjauicpr, 
04 N.\V’",2(1 348, 15.S Nrh. 629 Krog¬ 
er V. Kroger, 4 1 N.W.lM 47... i;.3 
N<*b. 265—PcalH v. IJ(‘al.s, 41 N.W. 
2d 152, 152 N(‘l). 361 Mgh»'r< v. Eg¬ 
bert, 30 N.W.2<1 669. 1 19 ^27 

—Morcdilh v. Mm'iMlil h, 20 N’.W.2d 
64.), 148 Ni4). 845 (irtMUi v. (Jr<‘(*n, 
26 N.\V.2d 299. 148 19 nrowa 

V. Brown, 22 N.\V.2d 148, 116 Nid). 
908--0<‘rUo V. 21. .^.^*.2(1 

*117, 146 N<‘1>. 746. 

N.D.—PitH-k V. Fleck, 58 N.\V.2d 765, 
79 N.D. 561. 

Pa.—Stoughton V. Stoughton, (^)nl.I‘I., 
4 Lycotning 161. 

Act legally done 

An act legally done by hunhand 
may not ho eonslrued as an a<*t of ex¬ 
treme cruelty. 

Ohio.—Mark v. Mark, GI rsr.K.2d 595, 
145 Ohio St. 301, 160 A.D.K. 608. 

Honest belief of rift'htfulnoss of con¬ 
duct 

The overt or affirmative a<d d.‘lib¬ 
erated y committed by on«' spou.sc tti- 
ward the othtu* with tin* kn(»wl<*<igc 
on the part of the actor that .sm-h a<‘t 
will cause the other spou.se great 
mental pain and suffering mav con¬ 
stitute extreme cruelty, although the 
spouse, committing such act may iion- 
estly believe tliat he or she ha.s the 
right to pursue .such course. 

Pla. Hahn v. Hahn, 3 5 So.2d 292, 
153 Pla. 584. 

99.15 Tox.—Pinn v. Plim, (Mv.App., 
180 S.\V.2d 579. 

99.20 Idaho.—llilthrand v. I lilt- 

brand, 193 l>.2d 391, 68 Idaho 275. 
Pa.—Dyer v. Dyer. Com.Pl., 3 t'hcsttu' 
Co.L.Il. 253. 

99.25 Mich.—^Unjian v. Unjian, 73 N. 
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it impractical for the other spouse further to per¬ 
form the marital duties,®®-^® and be such as to ren¬ 
der cohabitation intolerable to the other.i 

Effect of conduct as dcteyininatiz'c of CTiielty, 
The word cruelty/’ as used in divorce statutes, may 
have a subjective as well as an objective meaning, 
and in order to constitute cruelty it may be neces¬ 
sary that there be acts of cruelty, and, in addition, 
that the acts, in their cumulative effect on the com¬ 
plaining spouse, be intolerable in the sense of ren¬ 
dering the continuance of the marital relation un- 
bearable.i-io Thus, the particular acts or conduct 


DIVORCE § 25 

of which complaint is made may not constitute the 
sole factor that determines whether there has been 
cruelty sufficient to authorize a divorce, and 
it may be the effect of such acts or conduct on the 
complaining spouse that will determine whether 
the acts or conduct constitutes such cruelty as will 
justify a divorce.^-O 

Since the effect of acts and conduct may be deter¬ 
minative of the existence of cruelty, it may not be 
necessary that there be actual physical violence to 
constitute cruelt3’,i'25 and cruelty is not necessarily 


W.2d 862, 344 Mich. 423—Chase v. 
Chase, 52 N.W.2d 177, 332 Mich. 
439—^Kennedy v. Kennedy, 39 N. 
W.2d 67, 325 Mich. 613—^Kanka v. 
Kanka. 27 N.W.2d 602, 318 Mich. 
109—Kolb erg v. Kolb erg, 19 N.W. 
2d 4S0, 312 Mich. 42—Miller v. Mill¬ 
er, 14 N.W.2d 510, 308 Mich. 600. 
Va.—Prindes v. Prindes, 69 S.E.2d 
332, 193 Va. 463—Raiford v. Rai- 
ford, 68 S.E.2d 888, 193 Va. 221. 
99.30 Ky.—^Baker v. Baker, 194 S.W. 

2d 825, 302 Ky. 396. 

N.J.—^Egnozzi v. Egnozzi, 86 A.2d 
272, 17 N.J.Super. 433. 

N.D.—^Miller v. Miller, 55 N.W.2d 
218, 79 N.D. 161. 

Wis.—Chapman v. Chapman, 89 N. 
W.2d 207, 3 Wis.2d 559—Gordon v. 
Gordon, 71 N.W.2d 386, 270 Wis. 
332. 

Danger to health preventing per¬ 
formance of duties 
Misconduct by husband may con¬ 
stitute cruelty sufficient to authorize 
divorce if it endangers health of 
wife to degree that makes it physi¬ 
cally or mentally impossible for wife 
to discharge her marital duties 
properly. 

Md.—Schwartzman v. Schwartzman, 
102 A.2d 810, 204 Md. 125. 

1 . See infra § 28(1). 

1.5 Conn.—Bloomfield v. Bloomfield, 
135 A.2d 736, 144 Conn. 568— 

Goddard v. Goddard, 118 A.2d 906, 
143 Conn. 727. 

Three-fold inoLuiry 

The inquiry to be made in each 
case in order to ascertain whether 
there has been extreme cruelty suffi¬ 
cient to authorize a divorce is 
three-fold: First, what were the 
acts and conduct of defendant; sec¬ 
ond, what purpose, actual or imput¬ 
ed motivated defendant; third, what 
effect did such acts have, or will 
they have if continued, on the health 
and life of plaintiff. 

N.J.—^Friedman v. Friedman, 116 A. 

2d 793, 37 N.J.Super. 52. 

1.10 Conn.—Bloomfield v. Bloom¬ 
field, 135 A.2d 736, 144 Conn. 568— 
Goddard v. Goddard, 118 A.2d 906, 
143 Conn. 727—Bosworth v. Bos- 
worth, 40 A.2d 186, 131 Conn. 389 


—^Alercer v. Mercer, 39 A.2d 879, 
131 Conn. 352—^Morse v. Morse, 20 
A.2d 730, 128 Conn. 138—^Kilpatrick 
V. Kilpatrick. 193 A. 765, 123 

Conn. 218—^Beck v. Beck, 129 A. 
275, 102 Conn. 755—Van Guilder v. 
Van Guilder, 122 A. 719, 100 

Conn. 1—Sweet v. Sweet, 118 A. 
36, 97 Conn. 693. 

Two requirements 

In asserting cruel and inhuman 
treatment as ground for divorce, 
claimant must prove acts of cruelty, 
and that such acts rendered life 
burdensome. 

Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

1.15 Idaho.—^Parsons v. Parsons, 243 
P.2d 973, 72 Idaho 455. 

Mont.—Kerrigan v. Kerrigan, 139 P. 
2d 533, 115 Mont. 136—Bickford v. 
Bickford, 22 P.2d 306, 94 Mont. 
314—^Williams v. Williams, 278 P. 
1009, 85 Mont. 446. 

Tex.—^Mobley v. Mobley, Civ.App., 
263 S.W.2d 794. 

1.20 Idaho.—^Parsons v. Parsons, 
243 P.2d 973, 72 Idaho 455. 

R.I.—^Ennis v. Ennis, 113 A.2d 133— 
Bastien v. Bastien, 189 A. 37, 57 
R.I. 176—McKeon v. McKeon, 170 
A. 922, 54 R.I. 163. 

Tex.—^Mobley v. Mobley, Civ.App., 
263 S.W,2d 794. 

Wash.—Saffer v. Saffer, 254 P.2d 746, 
42 Wash.2d 298—Baselt v. Baselt, 
224 P.2d 631, 37 Wash.2d 461. 
Subjective test 

Test, in determining whether par¬ 
ticular conduct constitutes extreme 
cruelty, is not vrhether the conduct 
should result in infliction of pain and 
suffering, but whether it does in fact 
have that effect on the other spouse. 
Fla.—Lyon v. Lyon, 54 So.2d 679. 
Test is effect produced 

Test as to extreme cruelty, as 
ground for divorce, is not found in 
means used, but rather effect pro¬ 
duced on the complaining spouse; 
principally, the test is whether the 
acts and conduct of defendant have 
been of such a nature that it may be 
said that defendant’s set purpose, 
conscious or imputed, is to get rid 
i of plaintiff. 


N.J.—Martinique v. Martinique, 141 
A.2d 562, 50 N.J.Super. 210. 
Continuance of living together safe¬ 
ly as test 

Where divorce is sought for cruel 
treatment, the true issue and test 
is whether complaining party can, 
with safety to person and health, 
continue to live with other spouse. 
W.Va.—Smith v. Smith, 76 S.E.2d 
253, 138 W.Va. 388—^Davis v. Davis, 
70 S.E.2d 889, 137 W.Va. 213. 
Question is whether conduct destroy¬ 
ed peace of mind and happiness 
Mont.—Kerrigan v. Kerrigan, 139 P. 
2d 633, 115 Mont. 136—Bickford 

V. Bickford, 22 P.2d 306, 94 Mont. 
314—^Williams v. Williams, 278 P. 
1009, 85 Mont. 446. 

Effect of treatment 

Treatment is not of itself a cause 
for divorce, and it becomes material 
only as showing a just foundation 
for the apprehended danger to life. 
Iowa.—Record v. Record, 57 N.W.2d 
911, 244 Iowa 743. 

Nature of act and effect rather than, 
ideas 

It is not ideas but acts w’hich 
constitute “cruel and inhuman treat¬ 
ment” within meaning of divorce 
statute, since a person has the right 
to think freely, but the nature of 
overt acts and especially their ef¬ 
fect as result of ideas is the im¬ 
portant element of cruel and in¬ 
human treatment. 

Wis.—Ondrejka v. Ondrejka, 90 N. 

W. 2d 615, 4 Wis.2d 277. 

“The injury or suffering is the ulti¬ 
mate fact entitling the injured par¬ 
ty to a severance of the marital 
ties.” 

Cal.—^Williams v. Williams, 303 P. 
2d 586, 587, 146 C.A.2d 307—Ritter 
V. Ritter, 284 P. 950, 952, 103 C. 
A. 583. 

1.25 Ala.—^Harris v. Harris, 54 So. 

2d 291, 256 Ala. 193. 

Cal.—^Wittman v. Wittman, 89 P.2d 
419, 32 C.A.2d 184. 

Ga.—Slaughter v. Slaughter, 9 S.E. 
2d 70, 190 Ga. 229. 

Ind.—^Wingard v. Wingard, App., 145 
N.E.2d 733—Van Antwerp v. Van. 
Antwerp, 122 N.E.2d 137, 125 Ind. 
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confined to acts of violence^-^^^ or bodily harm.^-^S . threats or apprehension of physical violence to con- 
Furthermore, it may not be necessary that there be | stitute such cruelty as will justify a divorcc.2 How- 


App. €5—^Prouty v. Prouty, 98 N. 
E.2d 380, 127 Ind.App. 200. 

Iowa.—^Bouska v. Bouska, 86 N.W.2d 
884—Brown v. Brown, 82 N.W.2d 
661, 248 Iowa 802—Bowles v. 

Bowles, 81 N'.W.2d 15, 248 Iowa 
930—^Hylarides v. Hylarides, 76 N. 

W. 2d 779, 247 Iowa 841—Zuerrer 
V. Zuerrer, 27 N.TV.2d 260, 238 
Iowa 402—Siverson v. Siverson, 251 

X. W. 653, 217 Iowa 1167—Roach v. 
Roach, 237 N.W. 439, 213 Iowa 
314—Wallace v. Wallace, 235 N.W. 
728, 212 Iowa 190—Schneckloth v. 
Schneckloth, 228 N.W. 290, 209 
Iowa 496—^Massie v. Massie, 210 
N.W. 431, 202 Iowa 1311—Dabel- 
stein V. Dabelstein, 183 N.W. 385, 
191 Iowa 808—^Mathews v. Math¬ 
ews, 182 N.W. 390—Thompson v. 
Thompson, 173 N.W. 55, 186 Iowa 
1066, 5 A.Li.R. 710—Carson v. Car- 
son, 171 N.W. 584. 

Kan-—^Hoppe v. Hoppe, 312 P.2d 215, 
181 Kan. 428—Carpenter v. Carpen¬ 
ter, 193 P.2d 196, 165 Kan. 42— 
Corpus Jtiris Secundum cited. In 
Stegrmeir v. Stegmeir, 148 P.2d 
755, 759, 158 Kan. 611—^Bracken v. 
Bracken, 223 P. 288, 115 Kan. 494. 


ND.—Raszler v. Raszler, 64 N.W.2d 
358—Fleck v. Fleck, 58 N.W.2d 765, 
79 N.D. 561. 

Ohio.—Buess v. Buess, 100 N.E.2d 
646, 89 Ohio App. 37—Falknor v. 
Falknor, App., 58 N.B.2d 609. 

Okl.—Routh V. Routh, 130 P.2d 
1000, 191 Okl. 419—Hink v. Hink, 
268 P. 282, 131 Okl. 164—Feyer- 
herm v. Peyerherm, 262 P. 199, 
128 Okl. 147. 

Or.—Goodman v. Goodman, 105 P.2d 
1091, 165 Or. 141—Neely v. Neely, 
94 P.2d 300, 162 Or. 610. 

Pa.—Sterner v. Sterner, 6 Sch.Reg. 
345. 

K.I.—Boger V. Boger, 139 A.2d 147— 
Di Nofrio v. Bi Nofrio, 125 A.2d 
194—^Kraweyzk v. Krawcyzk, 102 
A.2d 870, 81 R.I. 335—Santos v. 
Santos, 90 A.2d 771, 80 R.I. 6— 
Bastien v. Bastien, 189 A. 37, 67 
R.I. 176—McKeon v. McKeon, 170 
A. 922, 54 R.I. 163—Borda v. Borda, 
117 A. 362, 44 R.I. 337. 

Tex,—McNahb v. McNabb, Civ.App., 
207 S.W. 129—Oliver v. Oliver, 
Civ.App., 283 S.W. 641—Burt v. 
Burt, Civ.App., 261 S.W. 407—Er¬ 
win V. Erwin, Civ.App., 231 S.W. 


Ky.—^Ezell v. Ezell, 86 S.W.2d 998, 
260 Ky. 775—Wermeling v. Wer- 
meling, 288 S.W. 1060, 217 Ky. 126 
—^Bone V. Bone, 265 S.W. 630, 200 
Ky. 736—Johnson v, Johnson, 209 
S.W. 385, 183 Ky. 421. 

La.—Krauss v. Krauss, 111 So. 683, 
163 La. 218. 

Md.—Rosenthal v. Rosenthal, 96 A. 
2d 500, 202 Md. 375—Scheinm v. 
Scheinin, 89 A.2d 609, 200 Md. 282. 
Minn.—^Thompson v. Thompson, 38 
N.W.2d 289, 227 Minn. 256—Wilson 
V. Wilson, 38 N.W.2d 164, 229 Minn. 
126. 

Neb.—Smith v. Smith, 69 N.W.2d 
321, 160 Neb. 120—Peterson v. Pe¬ 
terson, 46 N.W.2d 126, 153 Neb. 
727—Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—^Beals v. Beals, 
41 N.W.2d 162, 152 Neb. 364—Sell 

V. Sell, 29 N.W.2d 877, 148 Neb. 
859—Meredith v. Meredith, 29 N. 

W. 2d 643, 148 Neb. 845—Green v. 
G-reen, 26 N.W.2d 299, 148 Neb. 19— 
Brown v. Brown, 22 N.W.2d 148, 
146 Neb. 908—Oertle v. Oertle, 21 
N.W.2d 447, 146 Neb. 746—Broz v. 
Broz, 201 N.W. 643, 113 Neb. 31— 
Bristol V. Bristol, 185 N.W. 972, 
107 Neb. 321—^Paris v. Faris, 185 
N.W. 347, 107 Neb. 214. 

Nev.—^McLaughlin v. McLaughlin 
238 P. 402, 48 Nev. 153. 

N.J.—Hill V. Hill, 127 A. 584, 97 N 
J.Eq. 237. 

N.T.—Morris v. Morris, 177 NTS 
600, 108 Misc. 228. 

Shearer v. Shearer, 73 N.T.S.2d 


834. 

Va.—Bay top v. Baytop, 100 S.B.2d 
14, 199 Va. 388—Ringgold v. Ring- 
gold, 104 S.B. 836, 128 Va. 485, 
12 A.L.R. 1383. 

19 C.J. p 48 note 28. 

Test applied cautiously 
In an action for separation on the 
ground of cruel and inhuman treat¬ 
ment, the test of such treatment 
should be applied with great cau¬ 
tion where no blows have boen 
struck or threatened. 

N.T.—Treherne-Thomas v. Treherne- 
Thomas. 35 N.Y.S.2d 619, 178 Misc. 


x.xT;reme cruelty need not be actua 
physical violence 

N.J.—Stutz V. Stutz, 61 A.2d 43i 
139 N.J.Eq. 385—MacArthur ^ 
MacArthur, 37 A.2d 76, 136 NJ 
Bq, 215. 


Cruelty may exist without personal 
violence 

Nev.—Ormachea v. Ormachea, 217 
P.2d 355, 67 Nev. 273. 


Actual violence not required 
It is not necessary to authorize 
granting divorce on ground of cruel¬ 
ty that one spouse has committed 
actual violence on person of other 
spouse and that it was attended with 
danger to life or health. 


Ala.—Smith V. Smith, 73 So.2d 638, 
261 Ala. 204—George v. George. 60 
So.2d 744, 265 Ala. 190. 


Physical abuse not required, 

Cal. Tompkins v. Tompkins. 187 P 
2d 840, 83 C.A.2d 71. 


Cruelty may exist without blows 

Ark.—Obennoskey v. Obonnoskoy 
220 S.W.2d 610, 216 Ark. 358. 

Mass.—^Plavoll v. Flavell, SG N.B.2d 
647, 324 Ma.ss. 362--nu(Inick v. 
Rudnick, 192 N.K. 501, 288 Mass 
256. 

1.30 Fla.—Baker v. Baker, 114 So. 
661, 94 Fla. 1001. 

Kan.—Brown v. Brown, 232 B.2d 603, 
171 Kan. 249, 32 A.L.U.2d 102-1 
Hayn v. Hayn, 175 l\2d 127, 162 
Kan. 189. 

Ky.—^Wheat v. Wheat. 228 SW.2d 
441, 312 Ky. 514. 

Mich.—Hoi 1 way v. Holl\va,y, 73 N.W. 
2d 833, 341 Mich. 304—Brookhotase 
V. Brookhousc, 281 N.W. 573, 286 
Mich. 161. 

N.T.—^Avdoyan v. Avdoyan, 40 N.T. 
S.2d 665, 265 App.Blv. 763. 

Ohio.—Suhr v. Suhr, App., 70 N.B 2d 
469. 

K.I.—Ennis v. Ennis, 113 A.2d 133. 

Tenn.—Garvey v. Garvey, 203 S.W.2d 
912, 29 Tenn.App. 291. 

Tex.—McCullough v. MeOuUough, 36 
S.W.2d 459, 120 T(‘X. 209, rehear¬ 
ing denied 39 S.W.2d 105. 

Daughtry v. Daughtry, Civ.App., 
312 S.W.2d 957—Ingham v. Ingham, 
Civ.Ai^p., 240 S.W.2(1 409, man¬ 

damus overruled—IluinphreyH v. 
Humphreys, Civ.App., 200 S,W.2d 
463. 

Extreme cruelty not confined to 
physical abuse 

N.J.—Martinique v. Martinique, 141 
A.2d 662, no N.J.Super. 210. 

1.35 Fla.—Baldwin v. Baldwin, 9 So. 
2d 717, 151 Fla. 34V -Ituos v. Ruo,<i, 

4 So.2d 332, 148 Fla. 294. 


2. Ind.—^Van Antw(*rp v. Van Ant¬ 
werp, 122 N.E.2d 137, 125 Ind.App. 
65. 

Kan.—Corpus Juris Secundum cited 
in Stegmeir v. Steivmeir, 148 r.2d 
765, 759, 158 Kan. 5U—Brvu'ken v. 
Bracken, 223 I». 2««, 115 Kan. 494. 

La.—Krauss v. Krauss, 111 So. 683, 
1C3 La. 218. 

Minn.-Thoinp.son v, Thomp.son, 38 
N.W.2d 289, 227 Minn. 266—^Wil¬ 
son V. Wilson, 38 N.W.2d 154, 229 
Minn. 126. 

Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Nob. 120—Beals v. B(*als 41 
N.W.2d 162, 162 Nob. 364 -Soli v. 
Sell. 29 N.W.2d 877, 148 Nob. 869— 
Meredith v. Meredith, 20 N.W.2d 
643, 148 Neb, 846—O<u*tlo v. Oortlo, 
21 N.W.2d 447, 146 Nob. 746. 

N.T.—^Morris v. Morris, 177 N.T.S. 
600, 108 Misc. 228. 

Shearer v. Shearer, 73 N.Y.S.2d 
337. 

—^Kaszlor v. Raszler, 64 N.W.2d 
358—Fleck v. Fleck. 58 N.W.2d 
765. 79 N.D. 661. 
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ever, a divorce on the ground of crueltv mav be 
justified only when physical violence endangering 
life or health has occurred or is reasonably ap- 
prehended.2-5 Thus, in accordance with the various 
definitions of cruelty and similar terms, it may be 
necessary that the acts or conduct be of such a na¬ 
ture as to endanger life, limb, or health,2-io or impair 
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or threaten to impair health or render cohabitation 
dangerous or unsafe,3 or be of such a nature as 
ultimately to destroy the legitimate ends and objects 

of matrimony.3-5 

Endangering life or health. Under statutes so 
providing, cruel treatment sufficient to authorize a 
divorce must be inhuman, 3-i0 and the treatment must 


Ohio.—^Buess v. Buess, 100 N.E.2d 
646, 89 Ohio App. 37—Falknor v. 
Palknor, App., 58 N.E.2d 699. 

Okl.—Hink v. Hank, 268 P. 282 131 
Okl. 164. 

Or.—Goodman v. Goodman, 105 P.2d 
1091, 165 Or. 141—^Neely v. Neely, 
94 P.2d 300, 162 Or. 610. 

R.I.—Di Nofrio v. Di Nofrio, 125 A. 
2d 194—^Ennis v. Ennis. 113 P.2d 
133—Bastien v. Bastien, 189 A. 37, 
57 R.I. 176—Borda v. Borda, 117 
A. 362, 44 R.I. 337. 

—Burt V. Burt, Civ.App., 261 S. 
W. 407. 

Va.—Eaytop v. Baylop, 100 S.E.2d 14. 
199 Va. 388—pLinggold v. Ring-gold, 
104 S.E. 836, 128 Va. 485, 12 A.L.R. 
1383. 

19 C.J. p 48 note 28. 

2.5 Ala.—Campbell v. Campbell, 41 
So.2d 185, 189, 252 Ala. 487—Ray 
V. Ray, 18 So.2d 273, 274, 245 Ala. 
591. 

2.10 Ill.—Coolidge v. Coolidge, 124 
N.E.2d 1, 4 Ill.App.2d 205—Mason 
V. Mason, 95 N.E.2d 522, 342 Ill.App. 
140—Kempski v. Kempski, 77 N.E. 
2d 344, 333 Ill.App. 331—Rieso v. 
Rieso. 71 N.E.2d 185, 330 Ill.App. 
428—Bissekumer v. Bissekumer, 57 
N.E.2d 521, 324 Ill.App. 158. 

Md.—Cullotta V. Cullotta, 66 A.2d 
919, 193 Md. 394—^Eberwein v. Eber- 
wein, 65 A.2d 792, 193 Md. 951— 
Elzey V. Elzey, 65 A.2d 563, 193 
Md. 13—Smith v. Smith, 63 A.2d 
628, 192 Md. Ill—Sensabaugh v. 
Sensabaugh, 46 A.2d 635, 186 Md. 
348—Schriver v. Schriver, 44 A.2d 
479, 185 Md. 227—Collins v. Col¬ 
lins, 42 A.2d 680, 184 Md. 655— 
Stirn V. Stirn, 36 A.2d 695, 183 Md. 
59—Hamren v. Hamren, 26 A. 2d 
381, 180 Md. 692. 

Nev.—Ormachea v. Ormachea, 217 P. 
2d 355, 67 Nev. 273. 

N.J.—Capozzoli v. Capozzoli, 64 A.2d 
440, 1 N.J. 540. 

Germain v. Germain, 90 A.2d 531, 
20 N.J.Super. 565. 

Va.—Upchurch v. Upchurch, 76 S.E. 

2d 170, 194 Va. 990. 

Injury or danger of such injury 
Cruel and abusive treatment as 
ground for divorce must be such cru¬ 
elty as shall cause injury to life, 
limb, or health, or create a danger of 
such injury. 

Mass.—Brown v. Brown, 81 N.E.2d 
820, 323 Mass. 332. 

Course of physical treatment 
Physical cruelty which justifies 
27A C.J.S.—5 


award of divorce is such a course of 
physical treatment as endangers life, 
limb, or health, and renders cohab¬ 
itation unsafe. 

S.C.—Barstow v. Barstow, 74 S.E. 2d 
541, 223 S.C. 136—^Brown v. Brown, 
56 S.E.2d 330, 215 S.C. 502, 15 A.L. 
R.2d 163. 

Conduct exposing spouse to serious 
bodily harm 

—Long V. Long, 103 N.E.2d 159, 
245 Ill.App. 408—^Blair v. Blair, 93 
NE.2d 95, 341 Ill.App. 93. 

Conduct causing or aggravating neu¬ 
rotic state 

Whether husband's conduct for 
many years itself brought about 
wife’s extremely serious neurotic 
state or whether it worsened a condi¬ 
tion she already had at time of mar¬ 
riage or that had naturally developed 
in course of marriage would be of no 
consequence with reference to wife’s 
right to divorce on ground of extreme 
cruelty. 

NJ.—Stolov V. Stolov, 141 A.2d 545, 
50 N.J.Super. 178. 

3. D.C.—Taylor v. Taylor, 67 P.2d 
582, 62 App.D.C. 316. 

Fla.—Tngo v. Trigo, 105 So. 123, 90 
Fla. 60—^Hayes v. Hayes, 98 So. 
66, 86 Fla. 350. 

G-a.—^Zeigler v, Zeigler, 101 S.E 183 
149 Ga. 508. 

Md.—Proudfoot v. Proudfoot, 141 A. 
39o, 154 Md. 585—McKane v. Mc- 
Kane, 137 A. 288, 152 Md. 515. 

—Nielsen v. Nielsen, 38 P.2d 663, 
55 Nev. 425. 

N.J.—Oliver v. Oliver, 13 A. 2d 310, 
127 N.J.Eq. 367—Brinkerhoff v! 
Brinkerhoif, 150 A, 679, 106 N.J. 
Eq. 331—Hill V. Hill, 127 A. 584, 
97 N.J.Eq. 237. 

Okl.—Morris v. Morris, 270 P. 833, 
132 Okl. 291, 133 Okl. 176. 

R.I.—^Di Nofrio v. Di Nofrio, 125 A. 
2d 194—Grimes v. Grimes, 200 A. 
442, 61 R.I. 198—Tremblay v. Trem¬ 
blay,. 195 A. 596, 59 R.I. 401— 
Bastien v. Bastien, 189 A. 37, 57 R. 
I. 176. 

Tenn.—Garvey v. Garvey, 203 S.W. 

2d 912, 29 Tenn.App. 291. 

Va.—^Prindes v. Prindes, 69 S.E.2d 
332, 193 Va. 463. 

W.Va—Smailes v. Smailes, 171 S.E. 
885, 114 W.Va. 374. 

Sufficiency of impairment 

What will be deemed sufficient im¬ 
pairment of the health of the wife to 
entitle her to a divorce on the 
ground of cruel and inhuman treat¬ 
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ment will not be alwaj’s deemed suf¬ 
ficient as to the husband. 

Iowa.—Veeder v. Veeder, 179 N.W. 
136, 189 Iowa 912. 

Bodily injury or mental suffering 
To support judgment for divorce 
for extreme cruelty, court must find 
that conduct wrongfully inflicted on 
innocent party grievous bodily injury 
or grievous mental suffering or both. 
Cal.—Ritter v. Ritter, 284 P. 950, 103 
C.A. 583. 

Mistreatment making life burden- 
[ some and tending to impair 
health 

Cruel and inhuman treatment may 
consist of any mistreatment of one 
spouse by the other that renders life 
burdensome on the part of the in¬ 
jured party, and tends to cause im¬ 
pairment of health. 

Or.—Hoffman v. Hoffman, 241 P.2d 
872, 194 Or. 352. 

■Unnecessary suffering making cohab¬ 
itation dangerous 

Generally, “cruelty” as basis for 
divorce is shown where conduct 
complained of consists of the willful, 
persistent infliction of unnecessary 
suffering, whether in realization or 
apprehension, whether of mind or 
body, to such extent as to render co¬ 
habitation dangerous and unendura¬ 
ble. 

Tex.—Norvell v. Norvell, Civ.App., 
194 S.W.2d 270, error dismissed. 

3.5 Ind.—Van Antwerp v. Van Ant¬ 
werp, 122 NE.2d 137, 125 Ind.App. 
65. 

Course of conduct 

Any unjustifiable and long practic¬ 
ed course of conduct by one spouse 
toward the other which utterly de¬ 
stroys the legitimate ends and ob¬ 
jects of matrimony constitutes ex¬ 
treme cruelty although no physical 
or personal violence may he inflicted 
or threatened. 

Kan.—Brown v. Brown, 232 P.2d 603, 
171 Kan. 249, 32 A.L.R.2d 102— 
Tuley V. Tuley, 211 P.2d 95, 168 
Kan. 106—Carpenter v. Carpenter, 
193 P.2d 196, 165 Kan. 42—Davis 

V. Davis, 178 P.2d 1015, 162 Kan. 
701—Hayn v. Hayn, 175 P.2d 127, 
162 Kan. 189. 

3.10 Iowa.—^Zuerrer v. Zuerrer, 27 N. 

W. 2d 260, 238 Iowa 402. 

Miss.—McBroom v. McBroom, 58 So. 
2d 831, 214 Miss. 360. 

Conduct which endangers life is in¬ 
human 

Where conduct of guilty party is 
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be such as actually to endanger the life^ or health^-® 
of the complaining party, and both elements must 
exist to justify a divorce but treatment which 
impairs health may be of such a nature as to endan¬ 
ger life, and the requirement of inhuman treat¬ 
ment endangering life is not so strictly construed 
as to mean conduct threatening immediate violent 
extinction of life.'^--^ 

Conduct destructive of legitimate ends of matri¬ 
mony. The statutory requirement of cruelty may 
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be satisfied by the acts or conduct of one spouse 
which destroys the peace of mind or happiness of 
the other spouse, or impairs or endangers the health 
or safety of the other spouse, or utterly defeats the 
legitimate objects of the marriage,^ or by conduct 
on the part of one spouse which so grievously 
wounds the mental feelings of the other, or so ut¬ 
terly destroys the peace of mind of the other as 
seriously to impair bodily health and endanger life, 
or utterly destroys the legitimate object and ends 
of matrimony and the requirement may be sat- 


such as to endanger life of complain¬ 
ant, the nature of the treatment is in¬ 
human or constitutes legal cruelty as 
ground for divorce. 

Iowa.—Murray v. Murray, 57 N.W. 

2d 234, 244 Iowa 548. 

4. Iowa.—Miller v. Miller, 88 N.W. 
2d 816—Bowles v. Bowles, 81 N.W. 
2d 15, 248 Iowa 930—Carpenter v. 
Carpenter, 80 N.W.2d 323, 248 Iowa 
202—-Wilson v. W^ilson, 68 N.W.2d 
904, 246 Iowa 792— Corpus Juris 
Secundum cited in Walker v. Walk¬ 
er, 33 N.W.2d 413, 415, 239 Iowa 
1055—Zuerrer v. Zuerrer, 27 N.W. 
2d 260, 238 Iowa 402—Goecker v. 
Goecker, 288 N.W. 884, 227 Iowa 
697—Bartlett v. Bartlett, 243 N.W. 
588, 214 Iowa 616—Courtney v. 
Courtney, 243 N.W. 510, 214 Iowa 
721—Roach v. Roach, 237 N.W. 439, 
213 Iowa 314—Schneckloth v. 
Schneckloth, 228 N.W. 290, 209 
Iowa 496—Krotz v. Krotz, 228 N. 
W. 30, 209 Iowa 433—Henriksen v. 
Henriksen, 216 N.W. 636, 205 Iowa 
684—Ross V. Ross, 216 N.W. 22, 
205 Iowa 424—Massie v. Massie, 
210 N.W. 431, 202 Iowa 1311—Hill 

V. Hill, 208 N.W. 377, 201 Iowa 
864—White v. White, 205 N.W. 305, 
200 Iowa 779—Veeder v. Veeder, 
179 N.W. 136, 189 Iowa 912—Hick¬ 
man V. Hickman, 176 N.W. 698, 
188 Iowa 697, 14 A.L.R. 929. 

“Calculated” 

Under statute authorizing divorce 
for cruel and inhuman treatment cal¬ 
culated to impair health or endan¬ 
ger life, word “calculated” is used in 
sense of “likely to” rather than in 
sense of “intended to.” 

U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 F.2d 799. 

4.5 U.S.—^Burch v. Burch, supra. 
Iowa.—^Kovar v. Kovar, 21 N.W. 2d 
534, 237 Iowa 251—Dillavou v. Dil- 
lavou, 17 N.W.2d 393, 235 Iowa 634 
—Bosveld V. Bosveld, 7 N.W.2d 782, 
232 Iowa 1199. 

4.10 Iowa.—^Bowles v. Bowles, 81 N. 

W. 2d 15, 248 Iowa 930. 

4.15 Iowa.—Carpenter v. Carpenter, 
80 N.W.2d 323, 248 Iowa 202—Mur¬ 
ray V. Murray, 57 N.W.2d 234, 244 
Iowa 548. 

4.20 Iowa.—^Hylarides v. Hylarides, 
76 N.W.2d 779, 247 Iowa 841. 


5. Conn.—Morris v. Morris, 43 A.2d 
463, 132 Conn. 188. 

D.C.— Corpus Juris quoted in Wallen¬ 
berg V. Wallenberg, 298 P. 842, 844, 
54 App.D.C. 383. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196. 

Ky.—West v. West, 309 S.W.2d 341. 
La.—Krauss v. Krauss, 111 So. 683, 
163 La. 218. 

Md.—Scheinm v. Scheinin, 89 A.2d 
609, 200 Md. 282—Timanus v. Tim- 
anus, 10 A.2d 322, 177 Md. 686— 
Singewald v. Singewald, 166 A. 441, 
165 Md. 136—^Wendel v. Wendcl, 
139 A. 573, 154 Md. 11. 

Mont.—Wolz V. Wolz, 3 02 P.2d 22, 
110 Mont. 458—^Argenbrighl v. Ar- 
genbrlght, 101 P.2d 62, 110 Mont. 
329. 

Neb.—Shomaker v. Shomakor, 88 N. 
W.2d 221, 166 Neb. 164—Workman 

V. Workman, 83 N.W.2d 368, 164 
Neb. 642—Chipperfield v. Chipper- 
field, 236 N.W. 440, 121 Nol). 204— 
Kerker v. Kerker, 204 N.W. 207, 
113 Neb. 653—Peckham v. Peck- 
ham, 196 N.W. 628, 111 Nob. 340— 
Bristol V. Bristol, 185 N.W. 972, 
107 Neb. 321—^Paris v. Paris, 185 
N.W. 347, 107 Neb. 214—Do Vorc 
V. De Vore, 178 N.W. 621, 104 Neb. 
702. 

Nev.—McLaughlin v. McLaughlin, 
238 P. 402, 48 Nev. 153 
N.M.— Corpus Juris Secundum cited 
in Holloman v. Holloman, 162 P. 
2d 782, 783, 49 N.M. 288. 

Pa.—Bender v. Bender, 86 Pa.Super. 
182. 

Tex.—Oliver v. Oliver, Civ.App., 283 
S.W. 641. 

W.Va,—^White v. White, 146 S.E. 720, 
lOG W.Va. 680. 

Wyo.— Corpus Juris cited in Ma¬ 
honey V. Mahoney, 299 P. 273, 274, 
43 Wyo. 157. 

19 C.J. p 45 note 99. 

Conduct making* discharge of mari- 
tal duties impractical, among other 
things, constitutes cruelty. 

Fla.—Van v. Van, 129 So. 886, 100 
Fla. 612. 

Permanent destruction of peace and 
happiness 

Cruel and inhuman behavior of 
husband which permanently destroys 
wife’s peace and happiness is suffi¬ 
cient to warrant divorce. 
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Ky.—Grove v. Grove, 39 S.W.2d 193, 
239 Ky. 32—LowMs v. Lew’is, 263 
S.W. 366, 204 Ky. 5. 

5.5 Ariz.—Smith v. Smith, 3 19 I».2d 
683, 61 Ariz. 373. 

Kan.—Stcgmoir v. St(‘gm<‘ir, 3 48 P. 

2d 755, 158 Kan. 513. 

Minn.—Wilson v. Wilson, 38 N.W’’.2d 
154, 229 Minn. 126—Thompson v. 
Thompson, 35 N.\V.2d 2S9, 227 

Minn. 256. 

Neb.—Smith v. Smith, 69 N.W.2d 
323, 160 Neb. 120 --Sptmeer v. 

Spencer, 64 N.\V.2(i 318. IT.S Neb. 
629—Sehlueter v. Sc‘hlui‘t«'r, 62 N. 
W.2d 873, 3 58 Nei). 233—Sehwartlng 
V. Sehwarling, 62 N.W.2(i 315, 158 
Neb. 99—Wakelh'ld v. Wakelleld, 61 
N.W.2d 208, 3 57 Neb. 611 -Mt^sser 
V. Messer, 59 N.W.2d 395. 157 

Neb. 312—Roberts v. Uol)ort.s, 59 
N.VV.2d 375, 157 N(‘b. 163'-Killip 
V. Killip, 57 N.W.2(l 147, 156 Nt>l>. 
573—Parker v. Parker, 51 N.W.2d 
753, 155 Neb. 325, 526- -IN^tersoii v. 
Peterson, 46 N.W.2d 126, 153 Neb. 
727—Kroger v. Krogtu', 44 N.W.2d 
475, 153 Neb. 265*-Reals v. Heals, 
41 N.W.2d 152, 152 Neb. 364 -I6g- 
bert V. Egbert, 30 N.W.2d 669, 149 
Neb. 227—Meredith v. Mere<iith, 29 
N.W.2d 643, 148 N<‘b. 845 (?reen 
V. Green, 26 N.W.2d 299, 1 18 Neb. 
19—Brown v. Brown, 22 N.W.2{I 
148, 146 Neb. 908—()t‘rl 1»‘ v. Oertle, 
21 N.W.2d 447, 146 Neb. 746. 

N.D.—Itaszb'r v. Ra.szbu*, 64 N.W.2cl 
358—Flec‘k v. Fle<*k, 68 N.W.2d 
765, 79 N.D. 561, 

Okl.—Murphy v. Murphy, 276 l*.2<i 
920—Viiietuit v. ViTK'tuit., 257 l‘.2d 
512, 615, 208 Okl. 470—1‘et er.son v, 
l*et(‘r.son, 240 P.2d 1075. 1076, 206 
Okl. 68—St<*ph(‘ns<)n v. Stc'pls'nson, 
167 P.2<1 63, 64, 3 96 Okl. 623 Har¬ 
per V. Harper, 16 1 P.2il 225, L96 

Okl. 198—MeCarty v. M<*(\arly, 141 
I^2d 103, 193 Okl. 18 -Roulh v. 
Routh, 130 l\2a 3 000, 191 Okl. 410 
—Nelson v. Nelson, 317 J’.2<1 110, 
189 Okl. 318—llass<*ll v. Ha.s.scll, 
90 P.2d 885, 185 Okl. 154--(lraham 
V. Graham, 85 P.2cl 314, 184 Okl. 
123—Colvjii V. Colvin, 83 P.2d 305. 
183 Okl. 267—Ow(‘n v. Owen, 80 P. 
2d 628, 183 Okl. 200—Collins v. 
Collins, 77 P.2d 74, 182 Okl. 246— 
Stocker v. Stocker, 47 P.2d 107, 
173 Okl. 64—Hornor v. Horuor, 26 
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isfied by acts or omissions which are of such char¬ 
acter as to destroy the peace of mind or impair the 
bodily or mental health of the one on whom they 
are inflicted or toward whom they are directed.5-io 
In some jurisdictions, it is sufficient if the treatment 
is such as to render further living together insup¬ 
portable, regardless whether it is of such a nature 
as to threaten the impairment of the physical health 
of the spouse,® and in this connection it has been 
stated that it is impossible to lay down a precise 
rule by which it can be determined whether a given 
state of facts discloses cruelty of such a nature as to 
render the further living together of the parties in- 
supportable.®-5 

Cruel and barbarous treatment. Where it is pro¬ 
vided by statute that a divorce may be awarded for 
cruel and barbarous treatment which has endangered 
the life of the injured and innocent spouse, and 
where, to constitute such cruel and barbarous treat¬ 
ment, there must be actual personal violence or a 
reasonable apprehension thereof, or such a course of 
conduct as endangers life and renders cohabita¬ 
tion unsafe, it has been held that the cruel and bar¬ 
barous treatment specified by the statute implies a 
merciless and savage disposition leading to conduct 
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amounting to actual personal violence or creating 
a reasonable apprehension thereof, or such a course 
of treatment as renders further cohabitation dan¬ 
gerous to personal safety.It has been said that 
for conduct to constitute cruel and barbarous treat¬ 
ment within the purview of the divorce law, it must 
be such as endangers life or health and renders co¬ 
habitation unsafe,®*^® and a spouse who suffers 
ph 3 'sical abuse is not entitled to a divorce on the 
ground of cruel and barbarous treatment if the 
abuse is not to the extent of endangering life or 
health, or to the extent of rendering cohabitation 
unsafe.®--® This is particularly" true where, fol¬ 
lowing the abuse, the parties continue to live to¬ 
gether and do not separate.®*25 

In construing the statutory provision authorizing 
a divorce for cruel and barbarous treatment which 
has endangered the life of the injured and innocent 
spouse, it has been held that the conduct of the of¬ 
fending spouse which will justify" a divorce being 
awarded to the other spouse need not be such as ac¬ 
tually to cause injury endangering life, it being suf¬ 
ficient if the conduct creates a reasonable apprehen- 
sion,®-3® and that the apprehension may be created 
by words or by’- acts.®*®® 


P.2d 929, 166 Okl. 103—Hornor v. 
Hornor, 3 P.2d 670, 151 Okl. 292— 
Peyerherm v. Peyerherm, 262 P. 
199, 128 Okl. 147—Hink v. Hink, 
268 P. 282, 131 Okl. 164—McCurdy 
V. McCurdy, 253 P. 295, 123 Old. 
295—Robertson v. Robertson, 176 
P. 387, 73 Okl. 299. 

‘Conduct destroying' concord, karmo- 
ny, happiness, and affection 

In the absence of great physical 
violence, divorce may be granted for 
.cruelty where there is conduct or 
treatment which destroys concord, 
harmony, happiness, and affection of 
parties, and legitimate aims, objects, 
purposes, and ends of matrimony. 
Okl.—Murphy v. Murphy, 276 P,2d 
920—Jackson v. Jackson, 205 P.2d 
297, 201 Okl. 292, 7 A.L.R.2d 1410 
—^Amsey v. Amsey, 204 P.2d 975, 
201 Okl. 261—^Weatherspoon v. 

Weatherspoon, 188 P.2d 225, 199 
Okl. 543—Bell v. Bell, 163 P.2d 648, 
196 Okl. 130. 

:5.10 Neb.—Schlueter v. Schlueter, 
62 ]Sr.W.2d 871, 158 Neb. 233— 
Schwarting v. Schwarting, 62 N.W. 
2d 315, 158 Neb. 99—Wakefield v. 
Wakefield, 61 N.W.2d 208, 157 Neb. 
611—^Messer v. Messer, 59 N.W.2d 
395, 157 Neb. 312—Roberts v. Rob¬ 
erts, 59 N.W.2d 175, 157 Neb. 163 
—Killip V. Killip, 57 N.W.2d 147, 
156 Neb. 573—Parker v. Parker, 
51 N.W.2d 753, 155 Neb. 325, 526— 
Peterson v. Peterson, 46 N.W.2d 
126, 153 Neb. 727—Meredith v. Mer¬ 
edith, 29 N.W.2d 643, 148 Neb. 845. 


6. Tex.—McCullough v. McCullough, 
36 S.W.2d 459, 120 Tex. 209, re¬ 
hearing denied 39 S.W.2d 105. 

Ails V. Ails, Civ.App., 306 S.W.2d 
919—Langan v. Langan, Civ.App., 
279 S.W.2d 680, error dismissed— 
Hogue V. Hogue, Civ.App., 242 S. 
W.2d 673—Ingham v. Ingham, Civ. 
App., 240 S.W.2d 409, mandamus 
overruled—Harrell v. Harrell, Civ. 
App., 206 S.W.2d 109—Finn v. Finn, 
Civ.App., 185 S.W.2d 579—Curry v. 
Curry, Civ.App., 122 S.W.2d 677— 
Burns v. Burns, Civ.App., 76 S.W. 
2d 821. 

Test is whether conduct rendered 
living together insupportable 
Tex.—Best v. Best, Civ.App., 214 S. 
W.2d 806—^Humphreys v. Humph¬ 
reys, Civ.App., 200 S.W.2d 453— 
Mayen v. Mayen, Civ.App., 177 S. 
W.2d 240. 

6.5 Tex.—Ingham v. Ingham, Civ. 
App., 240 S.W.2d 409, mandamus 
overruled. 

Dependent on person 

Acts which may be intolerable to 
one person may not be so to another. 
Tex.—^Hogue v. Hogue, Civ.App., 242 
S.W.2d 673. 

6.10 Pa.—Knaus v. Knaus, 95 A.2d 
358, 173 Pa.Super. Ill—Eberly v. 
Eberly, 36 A.2d 729, 154 Pa.Super. 
641—Davidsen v. Davidsen, 191 A. 
619, 127 Pa.Super. 138—Sharp v. 
Sharp, 161 A. 453, 106 Pa.Super. 
33. 

Geist V. Geist, Com.Pl., 41 Sch. , 
Leg.Rec. 147. J 


6.15 Pa.—Eberly v. Eberly. 36 A.2d 
729, 154 Pa.Super. 641—^Martin v. 
Martin, 35 A.2d 546, 154 Pa.Super. 
313. 

Dzwonczyk v. Dzwonezyk. Com. 
PI., 47 Lack.Jur. 21, 8 Monroe L.R. 
13—Restuccia v. Restuccia, Com. 
PI., 38 Luz.Leg.Reg. 304—Kruse v. 
Kruse. Com.Pl., 89 Pittsb.Leg.J. 404 
—^Krammas v. Krammas, Com.Pl., 
8 Sch.Reg. 171. 

6.20 Pa.—Hurley v. Hurley, 119 A. 
2d 634, 180 Pa.Super. 364—Oliver 
V. Oliver, 94 A.2d 124, 172 Pa. 
Super. 600. 

Sheaffer v. Sheaffer, Com.Pl., 
3 Cumb.L.J. 124—Powell v. Powell, 
Com.Pl., 47 Lack.Jur. 23—Posch v. 
Posch, Com.Pl., 93 Pittsb.Leg.J. 108. 

Injured spouse not considering life 
endangered 

A wife, whose testimony indicated 
that she did not consider her life 
endangered by her husband’s alleged 
cruelties, was not entitled to divorce 
on such ground. 

Pa.—Megoulas v. Megoulas, 72 A.2d 
598, 166 Pa.Super. 510. 

6.25 Pa.—^Hurley v. Hurley, 119 A.2d 
634, 180 Pa.Super. 364—Oliver v. 
Oliver, 94 A.2d 124, 172 Pa.Super. 
600. 

Gohn V. Gohn, Com.Pl., 54 Lane. 
L.Rev. 87. 

6.30 Pa.—Sharpe v. Sharpe, 110 A.2d 
804, 177 Pa.Super. 76. 

6.35 Pa.—^Verbeck v. Verbeck, 52 A. 
2d 241, 160 Pa.Super. 515. 
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§ 25 DIVORCE 

Principles applicable to either spouse. Either a 
husband or a wife may maintain an action for di¬ 
vorce on the ground of cruelty,®-'^^ and generally 
principles heretofore stated as to what constitutes 
cruelty warranting a divorce are equally applicable 
whether the complaining party is husband or wife,*^ 
since many statutes draw no distinction because of 
sexJ-® It has, however, been said that while a 
wife is ordinarily granted a divorce for mental 
cruelty on less provocation than a husband, there 
may be facts and circumstances appearing to the 
trial court to present a stronger case for the hus- 
bandJ-i® 

Originating cause. Generally, whether cruelty is 
shown depends more on the nature and character of 
the spouse’s conduct rather than on the originating 
cause.^ 

b. Continuance or Repetition of Acts 

Cruelty sufficient to authorize a divorce is usually 
something more than a single act of cruel treatment, and 
generally is a course of misconduct or mistreatment; but 


one act of cruel treatment may be sufficient If it en¬ 
dangers life, or indicates an intention to do serious bodily 
harm. 

In determining whether the conduct of a spouse 
constitutes cruelty within the purview of divorce 
law, it is necessary to consider the entire record of 
the spouse’s married life, and not a few isolated 
instances,®-^® since a single act of cruelty dot's not 
ordinarily constitute ground for divorce.’'^ A single 
act or occurrence may constitute such cruelty as will 
justify a divorce if the act or occurrence is suf¬ 
ficiently serious,and how serious an act or oc¬ 
currence must be in order to constitute grounds for 
divorce is an issue which must be decided in the 
light of all the facts and circumstances of the par¬ 
ticular case.^'^o Ordinarily, an act must be so se¬ 
vere and atrocious as to endanger life,'*'^ or it must 
indicate an intention to do serious bodily harm or 
causes reasonable apprehension of serinus danger 
in the future.!^ Likewise, isolated instances of 
cruelty repeated at long intervals do not authorize a 
divorcc.12 A single act of aggravated criu'lty may, 


6.40 W-Va.—Persinger v. Persinger, 

56 S.E.2(i 110, 133 W.Va. 312. 

7. Ill.—Levy v. Levy, 57 N.E.2d 
366, 388 Ill. 179—-Teal v. Teal, 155 
N.E. 28, 324 Ill, 207. 

Fryman v. Fryman, 125 N.E.2d 
853, 5 Ill.App.2d 479. 

Ky.—Nall V. Nall, 153 S.W,2d 909, 
287 Ky. 355. 

N.Y.—^Bergman v. Bergman, 245 N. 

T.S. 439, 138 Misc. 335. 

7.5 Ill.—Levy v. Levy, 57 N.E.2d 
366, 388 Ill. 179. 

7.10 Utah.—^Woolley v. Woolley, 195 
P.2d 743, 113 Utah 391. 

8. La.—Krauss v. Krauss, 111 So. 
G83, 163 La. 218. 

Wis.—Ondrejka v. Ondrejka, 90 N. 
W.2d 615, 4 Wis.2d 277. 

8.S0 Iowa.—^Brown v. Brown, 82 N, 
W.2d 661, 248 Iowa 802—Kentzel- 
man v. Kentzelman, 63 N.W.2d 194, 
245 Iowa 579—Mui-ray v. Murray, 

57 N.W.2d 234, 244 Iowa 548. 

9. Cal.—Hockerston v. Hockerston, 
182 P. 325, 41 C.A. 195. 

Fla.—^Hayes v. Hayes, 98 So. 66, 86 
Fla. 350. 

Ga.—Hilbum v. Hilburn, 81 S.E.2d 
1, 210 Ga. 497—^Allen v. Allen, 22 
S.E.2d 136, 194 Ga. 591—Phinizy v. 
Phinizy, 114 S.E. 185, 154 Ga. 199. 
Hawaii.—Chang v. Chang, 30 Hawaii 
354. 

La.—^Weiser v. Weiser, 123 So. 595, 
168 La. 847—^Romero v. Dautrielle, 
112 So. 498, 163 La. 597. 

Md.—^Hastings v. Hastings, 127 A. 
743, 147 Md. 177. 

Mass.—Hamilton v. Hamilton, 90 N. 

E.2d 322, 325 Mass. 278. 

Miss.—Smith v. Smith, 40 So.2d 156, 
205 Miss. 794. 


Mo.—Johnston v. Johnston, App., 260 
S.W. 770. 

N.H.—Johnson v. Johnson, 112 A. 399, 
80 N.H. 15. 

N.J.—Stutz V. Slutz, 51 A.2d 432, 130 
N.J.Eq. 385. 

N.T.—Straub v. Straub, 204 N.Y.S. 
61, 208 App.Div. G63. 

Wondt V. Wendt, 202 N.Y.S. 4(5, 
121 Misc. 791. 

Pa.—Knaus v. Knaus, 95 A.2d 358, 
173 Pa.Super. Ill—Pugliese v. Pug- 
liesG, 7 A.2d 41, 136 Pa.Super. 121. 

Schwartz v. Schwartz, Com. PL, 
36 Luz.Leg.Reg. 357—Rue v. Rue, 
Com.Pl., 62 Montg.Co. 145, 60 York 
Leg.Rec. 67. 

S.C,— Corpus Juris Secuudum cited in 
Brown v. Brown, 56 S.E.2d 330, 
334, 215 S.C. 502, 15 A.L.R.2d 163. 
W.Va.—^Persinger v. Persinger, 66 S. 

E.2d 110, 133 W.Va. 110. 

19 C.J. p 46 note 3. 

“Extreme and repeated cruelty” as 
ground for divorce is not shown by 
a single act of physical cruelty. 

Ill.—Godfrey v. Godfrey, 1 N.E.2d 
777, 284 Ill.App. 297—Mikkelson v. 
Mikkelsen, 239 Ill.App. 366. 

Series of acts of violence are nec¬ 
essary to constitute “cruelty.'’ 

Md.—McKane v. McKane, 137 A. 
288, 152 Md. 515. 

9.5 Mich.—^Arnold v. Arnold, 52 N. 

W.2d 211, 332 Mich. 542. 

9.10 Mich.—Arnold v. Arnold, su¬ 
pra. 

10. Ark.—Crabtree v. Crabtree, 242 
S.W. 804, 154 Ark. 401, 24 A.L.R. 
912. 

Gra.—Phinizy v. Phinizy, 114 S.E. 185, 
154 Ga. 199. 

Mass.—^Mooney v. Mooney, 68 N.E.2d 
748, 317 Mass. 433. 
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Okl.—Corpus Juris cited in Si out in 
Stout, 78 P.2(i 0(15, 6()S, J.S2 Okl. 
490. 

Pa.—Rankin v. Rankin, 121 A.2(1 (539, 
181 Pa.Supcr. 414—Sharia* v. 
Sharpe, 110 A.2d 804. 177 Pa.Super. 
76—Edolman v. Eciclnian. <59 A.2(1 
165, 165 J'a.Sup(*r. 48r) -“Verheck v. 
Vcrbeck, 52 A.2d 241, 160 Pa.Super. 
615—Scholl v. Scholl, 40 .\.2(l 897, 
150 Pa.Sup(‘r. 497-»Sjmt ilh v. San- 
tilli, 38 A.2d 415. 155 Pa.Sup.o*. 

407—Kberly v. ElK‘rly, *U! .1.2(1 

729, 154 Pa.Supfr. 611 — L(»W(* v. 
Lowe, 25 A.2d 781, 1 l.S Pa.Super. 
439—Lynn v. Lynn, 7t5 P.*i.Sup(‘r. 
428. 

Kudak V. ITudak, (’oni. PL, 34 I>cL 
Co. 238—Brldgca v. Pritlgc.-i, (loin. 
PL, 30 Lel.Oo. 48.5~-lIohl>.s v. Ilohhs, 
Com.Pl., 47 Lfick.Jur. 60 -.lanm'y 
V. Janney, Ooni.PL, GO Montpr.(V>. 
91. 

S.C.—Corpus Juris Secundum cited 
in Brown v. P.rown, 56 S.lO.'ld 330, 
334, 215 S.<\ 502, 15 A.L.U.2(l 163. 
19 O.J. p 46 note 4. 

11. Md.—Sch(*lnin v. S«'hcinin, 89 
A.2d 609, 200 Mrl. 282--Shrn v. 
Stirn, 36 A.2d 695, is:i Mil. 59 
Porter V. Porter, 177 .A. 461. 1<58 
Md. 29(5—^Appt‘l V. Appel. 158 .V. 65, 
162 Md. 5—Martin v. Martin, 149 
A. 616, 150 Md. 4<S—Hanliipr.s v. 
Hastings, 127 A. 743, 147 Md. 177. 

S.C,—Corpus Juris Secundum cited 
in Brown v. Brown, 5(5 S.10,2d 330, 
334, 215 S.C. 502, 15 A.r..R,2d 163. 

12. Fla.—Kennedy v. Kennedy, 134 
So. 201, 101 Fla. 239“ IIayt*a v. 
Hayes, 98 So. 66, 8(5 Fla. 350. 

Mass.—Denisl v. Denisi, 135 JN'.E.2d 
668, 334 Mass. 392. 
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DIVORCE § 25 


however, warrant a divorce if accompanied with 
brutal neg’lect and abandonment,^^ or with such 
precedent or attendant circumstances as to satisfy | 
the court that such acts are likely to be repeated,i 
or under some statutes, if it is of such character as 
to render intolerable the subsequent living together 
of the parties as husband and wife.^S 
Cruelty sufficient to authorize a divorce may re¬ 
sult from a course of conduct or treatment of one 
spouse by the other, or from the effect of such a 
course of conduct or treatment^^.s Under some 
statutes the cruelty must be habitual,i5.io other¬ 
wise a fixed or persistent habit of cruelty need not 
appear two or more distinct acts of violence are 
held sufficient,^'^ even in those jurisdictions where 


the statutes require that there shall be “extreme and 
repeated’' cruelty,^® provided there is not too great 
a lapse of time between the distinct acts.^^ As ap¬ 
pears infra § 33, even though separate acts may 
be insufficient to constitute cruelty, a persistent re¬ 
currence of such acts, even though at irregular in¬ 
tervals may be sufficient ground for divorce. 

c. Intention, Willfulness, and Malice 

Intent, willfulness, or malice may be a necessary ele¬ 
ment of cruelty to justify a divorce, and is an element 
in the sense that the mistreatment or misconduct must 
not be the result of physical or mental Illness. 

Ordinarily, intention, willfulness, or malice is a 
necessary element of the cruel treatment which the 
lavr recognizes as a ground for divorce,and ac- 


Pa.—Ussier v. Ussier, 44 A.2d 526, 
158 Pa.Super. 215—Mentser v. 
Mentser, 7 A.2d 541, 136 Pa.Super. 
582. 

Picton V. Picton, CoTn.Pl., 49 
Berks Co. 94—Gohn v. Gohn, Com. 
PI., 54 Lanc.L.Rev. 87—Brader v. 
Brader, Com.Pl., 34 Luz.Leg.Reg. 
236. 

Tex.—^Aylesworth v. Aylesworth, 
Civ.App., 292 S.W. 963. 

In a1>sexLce of physical violence, it 
is only studied, persistent, and ha¬ 
bitual misconduct which, if persisted 
in, will eventually be treated as 
cruel and inhuman treatment. 

Ky.—-Purcell v. Purcell, 247 S.IV. 760, 
197 Ky. 627. 

13. N.T.—Itzkowitz v. Itzkowitz, 53 
N.T.S. 356, 33 App.Div. 244. 

Tex.—Huilker v. Huilker, 64 Tex. 1. 
19 C J. p 46 note 5. 

Orig'irL and circumstances 
Where husband seeks divorce for 
single act of violence and previous 
outbursts of temper, he must show 
the origin and attending circum¬ 
stances of such violent act and out¬ 
bursts of temper. 

Ga.—Phinizy v. Phinizy, 114 S.E. 
185, 154 Ga. 199. 

14. Ark.—Crabtree v. Crabtree, 242 
S.W. 804, 154 Ark. 401, 24 A.L,R. 
912. 

Ga.—Phinizy v. Phinizy, 114 S.E. 185, 

154 Ga. 199. 

S.C.— Corpus Juris Secundum cited 
in Brown v. Brown, 56 S.E.2d 330, 
334, 215 S.C. 502, 15 A.L..R.2d 163. 
19 C.J. p 46 note 6. 

15. Cal.—^Anderson v. Anderson, 228 
P. 715, 68 C.A. 218. 

La.—Sliman v. Sliman, 99 So. 343, 

155 La. 397. 

19 C.J. p 46 note 7. 

15.5 Ala.—^Hammon v. Hammon, 48 
So.2d 202, 254 Ala. 287. 

Cal.—^Wasserstrom v. Wasserstrom, 
294 P.2d 497, 139 C.A.2d 798. 

Fla.—Baldwin v. Baldwin, 9 So.2d 
717. 151 Fla. 341. 

Kan.—Paul v. Paul, 326 P.2d 283, 183 


Kan. 201—^Hoppe v. Hoppe, 312 P. 
2d 215, 181 Kan. 428. 

Minn.—Thompson v. Thompson, 35 
N.W.2d 289, 227 Minn. 256. 

Miss.—Smith v. Smith, 40 So.2d 156, 
205 Miss. 794. 

Or.—Hoffman v. Hoffman, 241 P.2d 
872, 194 Or. 352. 

Pa.—Santilli v. Santilli, 38 A.2d 415. 
155 Pa Super. 407—Lowe v. Lowe, 
25 A.2d 781, 148 Pa.Super. 439. 

Rigby V. Rigby, Com.Pl., 31 Del. 
Co. 265—Janney v. Janney, Com. 
PI., 60 Montg.Co. 91. 

Tenn.—^Blrod v. Elrod, App., 296 S. 
W.2d 849. 

Continuous breach of marital obli¬ 
gation 

In determining whether cruelty, 
on which decree of separation can be 
based, exists, number of rebuffs and 
degree of humiliation need not be 
precisely counted or measured if it 
is clear that breach of marital ob¬ 
ligation is continuous and not casual 
or temporary. 

N.T.—Jacobsen v. Jacobsen, 130 N. 

Y.S.2d 762, 205 Misc. 584, 798. 
Cruelty as cumulative 

Cruelty which will justify a di¬ 
vorce consists of successive acts of 
ill treatment or personal injury, and 
is cumulative, admitting of degrees 
and augmenting by addition. 

W.Va.—Persinger v. Persinger, 56 
S.E.2d 110, 133 W.Va. 312. 

Habitual cruelty not tolerated 
Law will not tolerate habitual, re¬ 
peated, or violent cruelty, or even 
its justified apprehension. 

W.Va.—Thacker v. Thacker, 23 S.E. 

2d 64, 125 W.Va. 103. 

15.10 Miss.—McBroom v. McBroom, 
58 So.2d 831, 214 Miss. 360. 
Habitually cruel aud inhuman 
treatment, as ground for divorce, 
consists, generally, of conduct, rath¬ 
er than single act. 

Miss.—Manning v. Manning, 133 So. 
673, 160 Miss. 318. 

16. Mo.—Johnston v, Johnston, 

App., 260 S.W. 770. 

19 C.J. p 46 note 8. 
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Statutory provisions requiring cruel 
conduct for certain period of time 
see supra § 24. 

17. Ga.—Hilburn v. Hilburn, 81 S.E. 
2d 1, 210 Ga. 497—Phinizy v. Phin¬ 
izy, 114 S.E. 185, 154 Ga. 199. 

18. Ill.—Abbott V. Abbott, 61 N.E. 
350, 192 Ill. 439. 

Fryman v. Fryman, 125 N.E.2d 
853, 5 Ill.App.2d 479—Kempski v. 
Kempski, 77 N.E.2d 344, 333 Ill. 
App. 331. 

19. Ill.—Shorediche v. Shorediche, 3 
N.E. 736, 115 Ill. 102. 

Compton V. Compton, 204 Ill.App. 
629. 

19 C.J. p 46 note 11. 

20 . Ark.—Obennoskey v. Obennos- 
key, 220 S.W.2d 610, 215 Ark. 358 
—Disheroon v. Disheroon, 201 S.W. 
2d 17, 211 Ark. 519—Calhoon v. 
Calhoon, 189 S.W.2d 644. 209 Ark. 
80. 

Cal.—Nason v. Nason, 120 P.2d 37, 48 
C.A.2d 500—Dahnke v. Dahnke, 202 
P, 894, 55 C.A. 12. 

Ga.—Lowry v, Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488—Dough¬ 
erty V. Dougherty, 112 S.E. 454, 
153 Ga. 437. 

Ill.—Nepermann v. Nepermann, 67 N. 

E.2d 411, 329 Ill.App. 182. 

Mass.—Curtiss v. Curtiss, 136 N.E. 
820, 243 Mass. 51. 

Ohio.—^Heim v. Heim, 172 N.E. 451, 
35 Ohio App. 408. 

Or.—Heinemann v. Heinemann, 245 
P. 1082, 118 Or. 178. 

Pa.—Startzer v. Startzer, 33 Berks 
Co. 34, 54 Tork Leg.Rec. 128. 

Tex.—Buckner v. Buckner, Civ.App., 
27 S.W.2d 311—McNabb v. Mc- 
Nabb, Civ.App., 207 S.W. 129. 

19 C.J. p 46 note 12. 

Intention, willfulness, or malice as 
element of cruelty by: 
Communication of disease see in¬ 
fra § 30. 

Failure to provide necessaries of 
life see infra § 29. 

False charges of adultery see in¬ 
fra § 28 (3). 

Sexual excess see infra § 30. 



§ 25 DIVORCE 

cording to some authorities this is true, notwith¬ 
standing the act complained of injuriously affected 
the health of the other spouse.^l 

It is not always necessary that a course of con¬ 
duct be deliberately undertaken for the purpose of 
causing mental pain and suffering in order to consti¬ 
tute such cruelty as is a ground for divorce,21*5 
and acts of alleged cruelty may be judged by the 
effect produced and not by the motive prompting the 
act,22 so that, where the health of the other spouse 
is seriously injured or threatened thereby, a divorce 
should be granted, although the offending spouse 
acted without any malevolent motives.23 However, 
motive may be the factor that determines whether 
conduct or acts were or were not “cruelty” as that 
term is used in the law of divorce.23-5 
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It is generally recognized that in one sense acts 
of cruelty, or a course of cruel conduct, must be 
willful or intentional, 23.10 and this in the sense that 
they must not merely be the result of illness, 23.ir> 
insanity or a psychopathic condition, 23.20 nervous- 
ness,23.25 or other such causcs23.30 which deprive 
the offending spouse of the power of self-con- 

troL23.35 

A husband who is habitually harsh toward his wife 
cannot explain away bodily injuries inflicted on her 
by saying that they were unintentionally caused in 
playfulness ,*24 and a wife is equally entitled to pro¬ 
tection against extreme cruelty on the part of her 
husband, where his malevolence is the result of in¬ 
sane delusion, if he is not insane generally, as 
where it springs from jealousy or hatrc(1.2’> 


Purpose 

Cruel and inhuman treatment 
which is ground for divorce is a 
purpose of one spouse to injure oth¬ 
er or such gross and callous want of 
consideration for sensibilities and le¬ 
gitimate wishes and interests of oth¬ 
er as to amount in law to such a 
purpose. 

Or.—Guinn v. Guinn, 217 P.2d 248, 
188 Or. 554. 

Conduct showing malevolent intent 
Where wife knew her husband suf¬ 
fered from acute hypertension, and 
knew detrimental effect of worry or 
domestic discord on health of per¬ 
son so afflicted, and she persisted in 
a deliberately hostile and provoking 
attitude and course of conduct to¬ 
ward him and others in household 
which disturbed domestic life and 
conjugal relations, wife’s conduct es¬ 
tablished her malevolent intent. 
Cal.—Hill V. Hill, 187 P.2d 28, 82 C. 
A.2d 682. 

Intention to wound is a necessary 
element of cruel treatment for which 
divorce may be granted. 

Ga.—Connor v. Connor, 90 S.E.2d 581, 
212 Ga. 92. 
aoCalignancy involved 
Cruelty as a ground for divorce in¬ 
volves realm of evil and wicked, of 
brutality, of malignancy, of indigni¬ 
ties endangering mental or physical 
health. 

Mich.—^Williams v. Williams, 88 N.W. 
2d 483, 351 Mich. 286. 

Duty of spouse to determine effect 
of conduct 

An alleged offending spouse has 
duty to determine whether his con¬ 
duct in fact does, or reasonably may, 
result in infliction of pain and suf¬ 
fering on other spouse, and, if con¬ 
duct does have such effect, alleged 
offending spouse continues in indul¬ 
gence in that conduct, at his or her 
peril, of destroying marital relation. 
Fla.—Baldwin v. Baldwin, 9 So 2d 
717, 151 Fla. 341. 


21. Iowa.—Ennis v. Ennis, 60 N.W. 
228, 92 Iowa 107. 

19 C.J. p 46 note 13. 

21.5 Fla.—Grossman v. Grossman, 
90 So.2d 115- 

Settled purpose not reQLuired 

A wife seeking divorce on ground 
of cruelty need not show that hus¬ 
band entertained any settled purpose 
to drive her away, but it is suffi¬ 
cient if separation was an actual con¬ 
sequence of his cruel acts. 

Md—Hockman v. Hockman, 41 A.2(l 
510, 184 Md. 473. 

22. Miss.—McNeill v. McNeill, 87 kSo. 

646, 126 Miss. 277. 

23. Me.—Bond v. Bond, 141 A. 833, 
127 Me. 117. 

19 C.J. p 47 note 14. 

In Massachusetts 

(1) To establish cruel and abusive 
treatment it is not necessary to prove 
that libellee had a malevolent intent 
to cause physical injury to body or to 
health of libellant, it being sufficient 
to prove that such was natural con¬ 
sequence of his conduct and that 
harm resulted or was reasonably 
likely to follow. 

Mass.—Flavell v. Flavell, 86 N.E.2d 

647, 324 Mass. 363—Budnik v. Bud¬ 
nik, 192 S.E, 501, 288 Mass. 256. 

(2) It has been held, on the other 
hand, that neither words nor acts 
which do not involve physical vio¬ 
lence are sufficient, unless it is shown 
that the language was uttered or the 
acts were committed with a malicious 
intent and for the purpose of injur¬ 
ing libelant. 

Mass.—^Armstrong v. Armstrong, 118 
N.E. 916. 917, 229 Mass. 592, L.B.A. 
1918D 426—Freeborn v. Freeborn, 
46 N.E. 428, 168 Mass. 60. 

23.5 Neb.—Burns v. Burns, 15 NW 
2d 753, 145 Neb. 213. 

—Brust V. Brust, 181 P.2d 632 181 
Or. 307. 

23.10 Iowa.—Bosveld v. Bosveld 7 
N.W.2d 782, 232 Iowa 1199. 
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Pa.—Kousz v. Koii.sz, ('’om.Pl., 20 
North.Co. 357. 

23.15 Iowa.—Bosveld v. lioHveld, 7 
N.W.2d 782, 232 Iowa 1191). 

Pa.—Kousz V. Kousz, t^>m.Pl., 29 
North.Co. .357. 

Conduct resulting from illness 

Unusual conduct of wife re.sultiiig 
from illness is not groumi for di¬ 
vorce as cruel and barbarous treat¬ 
ment, particularly when wift‘\s con¬ 
dition is result of husband’s acts 
Pa.—Gz'oy v. Grey, 172 A. 412, 113 
Pa.Super. 215—Oroek v. Crock, 96 
J*a.Super. 377. 

23.20 Iowa.—B<).sv<‘ld v. Bosveld, 7 
N.W.2d 782, 232 Iowa 1199. 

Pa.—Kousz V. Kou.sz, C\>ni.Pl., 29 
North.Co. 357. 

Threats and attempt at suicide 

An attempt at suicide a(’<‘oinpanicd 
by prior and sul>se<iui*nt .stateiiK'iits 
of a desire to eoinmit Hui<‘id<‘, or to be 
dead, which acta and stalrnuaita ar.‘ 
niade known to othi^r party to mar¬ 
riage would not and eould not (‘on- 
stituto cruelty as ground for divorce 
where act and atatt*nu*nts we‘r<‘ by a 
person mentally ill, or oth«‘rwiHe in¬ 
competent. 

Ohio.—Liedorff v. I-iedorff, (^)ln.IM., 
113 N.E.2d 127. 

23.25 Iowa.—Bosvtdd v. Bosvidd, 7 
N.\V.2d 782. 232 Iowa 1199. 

Mich.—Philley v. Phillcy, 175 N.W. 
158, 207 Mieh. 672. 

23.30 Iowa.—Bosveld v. Bosveld, 7 
N.VV.2d 782, 232 Iowa 1199. 

23.35 Iowa.—Bosveld v. Bosvtdd, su¬ 
pra. 

24. Ala.—Goodrich v. Goodrich, 41 
Ala. 670, 

Cal.—Matthai v. Matthai, 4 9 C. 90. 
Johnson v. John.son, 35 P. 637, 4 
C.Unrep.Cas. 446. 

25. N.J.—Smith v. Smith, 33 N.J.Kii. 
458. 

Wash.—Scoland v. Scoiand, 29 P. 930, 
4 Wash. 118. 
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d. Permitting Omelty by Third Persons 

A complaining spouse may be entitled to a divorce 
fop cruelty because of misconduct by a third person who 
IS under the authority of the other spouse. 

Permitting those under his authority so to con¬ 
duct themselves toward his wife as seriously to 
impair her health constitutes cruelty on the part of 
the husband entitling the wife to a divorce but it 
has been held that failure of a husband to restrain 
a third person from committing an assault on his 
wife in his presence does not constitute cruelty en¬ 
titling her to a divorce unless he is shown to make 
the act his own either by procurement or prior as- 
sent.27 Likewise, if a wife aids her children in their 
cruelty toward her husband she is chargeable there¬ 
with but an assault on a husband by a third per¬ 
son in defense of the former’s wife, -which was not 
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procured by the wife, does not entitle the husband 
to a divorce on the ground of cruelty.29 

§ 26. - Acts of Violence 

Physical violence is generally regarded as constituting 
such cruelty as will authorize a divorce, but the violence 
usually must be more than slight and more than a single 
act. 

Cruelty sufficient to warrant a divorce may con¬ 
sist of physical violence or personal injury,^^*^^ 
and in practically every jurisdiction which author¬ 
izes a divorce because of cruel treatment, acts of 
personal violence producing pain or bodily injury 
are recognized as sufficient grounds for divorce,^® 
especially where accompanied by other acts of ill 
treatment,31 even though the physical violence, 
standing alone, would not be sufficient to author¬ 
ize a divorce.31-5 


Insanity as a defense see infra § 
55. 

26. Md.—Corpus Juris quoted lu 
Crouch V. Crouch, 133 A. 725. 727, 
150 Md. 608. 

Mich.—Thompson v. Thompson, 171 
N.W. 347, 205 Mich. 124, 3 A.L.R. 
990. 

Mont.—Corpus Juris Secundum cited 
in Detert v. Detert, 142 P.2d 215, 
217, 115 Mont. 313. 

Utah.—Corpus Juris quoted in Schu¬ 
ster V. Schuster, 53 P.2d 428, 429, 
88 Utah 257. 

19 C.J. p 47 note 18. 

Stepchildren 

A husband’s failure to punish and 
correct his children for misconduct 
and disobedience to their stepmother 
made their conduct the husband’s 
own, even though he did not en¬ 
courage them in their treatment of 
the wife. 

Or.—Kruschke v. Kruschke, 205 P. 
973, 103 Or. 601. 

Utah.—Schuster v. Schuster, 53 P.2d 
428, 88 Utah 257. 

27. Ala.—Corpus Juris Secundum 
cited in Harbin v. Harbin, 32 So. 2d 
537, 538, 249 Ala. 616. 

Mass.—Holt V. Holt, 90 N.E. 392, 204 
Mass. 25, 26. 

19 C.J. p 47 note 19. 

28. Ky.—West V. West, 309 S.W.2d 
341. 

Mich.—Menzer v. Menzer, 47 N.W. 

219, 83 Mich. 319, 21 Am.S.R. 605. 
N.T.—Bergman v. Bergman, 245 N. 
Y.S. 439, 138 Misc. 335. 

29. Or.—Galigher v. Galigher, 89 P. 
146, 49 Or. 155. 

29.50 Neb.—Schlueter v. Schlueter, 
62 N.W.2d 871, 158 Neb. 233— 
Schwarting v. Sch war ting, 62 N. 
W.2d 315, 158 Neb. 99—Wakefield v. 
Wakefield, 61 N.W.2d 208, 157 Neb. 
611—Messer v. Messer, 59 N.W.2d 
395, 157 Neb. 312—Roberts v. Rob¬ 
erts, 59 N.W.2d 175, 157 Neb. 163 


—Killip V. Killip, 57 N.W.2d 147, 
156 Neb. 573—^Parker v. Parker, 51 
N.W.2d 753, 155 Neb. 325. 

N.T.—Purvin v. Purvin, 51 N.Y.S.2d 
492. 

S-C.—Barstow v. Barstow, 74 S.E.2d 
541, 223 S.C. 136—Brown v. Brown, 
56 S.E.2d 330, 215 S.C, 502, 15 A.L. 

R. 2d 163. 

Tex.—Mortensen v. Mortensen, Civ. 

App, 186 S.W.2d 297. 

Va.—Ward v. Ward, 41 S.E.2d 7, 185 
Va. 899. 

Cruelxy as meaning physical violence 
Word “cruelty,” as used in divorce 
statute, means physical cruelty, such 
as hitting, kicking, striking, biting, 
choking, or some other means of 
physical violence that causes pain 
and suffering. 

Ill.—Fryman v. Fryman, 125 N.E.2d 
853, 5 Ill.App.2d 479. 

30. Ark.—Crabtree v. Crabtree, 242 

S. W. 804, 154 Ark. 401, 24 A.L.R. 
912—Woodall v. Woodall, 221 S. 
W. 463, 144 Ark. 159. 

Hawaii.—Beardin v. Beardin, 38 Ha¬ 
waii 114. 

Ill.—Berlingieri v. Berlingieri, 22 N. 
E.2d 675, 372 Ill. 60—Wesselhoeft 
V. Wesselhoeft, 17 N.E.2d 56, 369 
Ill. 419—Moore v. Moore, 199 N.E. 
98, 362 Ill. 177. 

Dunivant v. Dunivant, 125 N.E. 
2d 836, 5 Ill.App.2d 481—Dabbs v. 
Dabbs, 118 N.E.2d 39, 2 Ill.App.2d 
43—Mason v. Mason, 95 N.E. 2d 522, 
342 Ill.App. 140—^Kempski v. Kemp- 
ski, 77 N.E.2d 344, 333 Ill.App. 331 
—Rieso V. Rieso, 71 N.E.2d 185, 330 
Ill.App. 428—Bissekumer v. Bis- 
sekumer, 57 N.E.2d 521, 324 Ill.App. 
158. 

Iowa.—Moore v. Moore, 184 N.W. 732, 
192 Iowa 394. 

Ky.—Walden v. Walden. 63 S.W.2d 
290, 250 Ky. 379—McKee v. Mc¬ 
Kee, 231 S.W. 213, 191 Ky. 669. 
Md.—Stirn v. Stirn, 36 A.2d 695, 183 
Md. 59—Timanus v. Timanus, 10 
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A.2d 322—Hastings v. Hastings, 127 
A. 743. 147 Md. 177. 

Mass.—Reddington v. Reddington, 59 
N.E.2d 775, 317 Mass. 760, 159 A. 
L.R. 1448—Meader v. Meader, 147 
N.E. 578. 252 Mass. 132. 

Mich.—Germaine v. Germaine, 171 N. 

W. 377, 204 Mich. 640. 

Neb.—Cowan v. Cowan, 69 N.W.2d 
300, ICO Neb. 74. 

N.Y.—Avdoyan v. Avdoyan. 40 N.Y. 

S.2d 665, 265 App.Div. 763. 

Or.—Cox V. Cox, 193 P. 482, 98 Or. 
148. 

Pa.—^Wiggins v. Wiggins, 90 A.2d 275, 
171 Pa.Super. 298—Apelian v. 
Apelian, 169 A. 454, 111 Pa.Super. 
208. 

Janney v. Janney, Com.Pl., 60 
Montg.Co. 91. 

Puerto Rico.—Luzunaris v. Pastor 
Diaz, 1 Puerto Rico 472. 

Tex.—Mortensen v. Mortensen, Civ. 
App., 186 S.W.2d 297—McCracken v. 
McCracken, Civ.App., 11 S.W.2d 397. 
19 C.J. p 47 note 22. 

Actual violence in connection with: 
False charges of adultery see in¬ 
fra § 28 (2). 

Offensive language see infra § 28 
(5). 

ILimited divorce 

La.—Millet v. Millet, 81 So. 400, 144 
La. 921. 

N.Y.—Jury V. Jury, 275 N.Y.S. 586, 
242 App.Div. 476. 

W.Va.—Rice v. Rice, 106 S.E. 237, 
88 W.Va. 54. 

31. Conn.—Jacobs v, Jacobs, 110 A. 
455. 95 Conn. 57. 

La.—Fertel v. Weinberg, 109 So. 775, 
161 La. 955. 

S.C.—Corpus Juris Secundum cited in 
Brown v. Brown, 56 S.E.2d 330, 333, 
215 S.C. 502, 15 A.L.R.2d 163. 

Tex.—Mortensen v. Mortensen, Civ. 
App., 186 S.W.2d 297. 

31.5 Md.—Scheinin v, Scheinin, 89 
A.2d 609, 200 Md. 282. 
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As a general rule, slight acts of violence by ei¬ 
ther spouse are not sufficient to authorize a di¬ 
vorce,even though the acts are committed in 
anger.31-15 Accordingly, slight violence committed 
against the wife by the husband, even in anger, does 
not usually justify a divorce.®- The rule is the same 
as to a single act of violence, and, ordinarily, a single 
act of violence by either spouse does not constitute 
such cruelty as is required for a divorce,al¬ 
though there may be circumstances under which 
even a single act of cruelty will be sufficient.®® 

It has been stated that slight acts of violence by 
a wife from which the husband can easily protect 
himself do not constitute such cruelty as will entitle 
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him to a divorce,®^ and occasional acts of violence 
by a wife against her husband, the acts not being of 
a nature to injure him, will not constitute intolerable 
severity under a statute making it a ground of di¬ 
vorce.® Thus, a husband, without being guilty of 
cruelty, may use reasonable force against his wife to 
protect himself from injury but if a husband 

employs more force than is necessary for his own 
protection, he may be guilty of such cruelty as to 
authorize a decree of divorce to his wife.®'^-l5 

All courts do not follow the doctrine that slight 
acts of violence by a wife from which the husband 
can easily protect himself do not constitute such 
cruelty as will entitle the husband to a divorce,® 


N.D.—Fleck v. Fleck, 58 N.W.2d 765, 
79 N.D. 561. 

31.10 Ill.—Tesar v. Tesar, 142 N.E. 
2d 504, 13 Ill.App.2d 478—De Carlo 
V. De Carlo, 129 N.E.2d 743, 8 Ill. 
App.2d 168—Coolidge v. Coolidge, 
124 N.E.2d 1, 4 Ill.App.2d 205. 

S.C.—Barstow v. Barstow, 74 S.E.2d 
541, 223 S.C. 136—Brown v. Brown, 
56 S.^3.2d 330, 215 S.C. 502, 15 A.L.R. 
2d 103. 

31.15 S.C.—Barstow v. Barstow, 74 
S.B.2d 541, 544, 223 S.C. 136—Brown 
V. Brown. 56 S.E 2d 330, 215 S.C. 
502, 15 A.L.R.2d 163. 

32. Ala.—Bailey v. Bailey, 187 So. 
453, 237 Ala. 525. 

Cal.—Jones v. Jones, 192 P. 463, 48 
C.A. 771. 

Fla.—Hayes v. Hayes, 98 So. 66, 86 
Fla. 350. 

low-a.—Siverson v. Siverson, 251 N.W. 
653, 217 Iowa 1167. 

Md.—Hastings v. Plastings, 127 A. 
743, 147 Hd. 177. 

Mo.—Johnston v. Johnston, App., 260 
S.W. 770. 

N.H.—Johnson v. Johnson. 112 A. 
399, SO N.H. 15. 

N.J.—Rosengren v. Rosengren, 170 A. 

660, 115 N.J.Eq. 283. 

Pa.—Pugliese v. Pugliese, 7 A.2d 41, 
136 Pa.Super. 121. 

Platt V. Platt, 9 Pa.Dist. & Co. 
109. 

19 C.J. p 47 note 23. 

Quarrel provoked hy wife 
Slight violence occurring during 
quarrel provoked by wife does not 
afford her ground for divorce. 

La.—Ducros v. Ducros, 101 So. 407, 
156 La. 1033. 

Acts committed other than in auger 

With respect to question whether 
husband was guilty of inhuman treat¬ 
ment entitling wife to divorce, a 
twisted neck and two-inch scratches 
on legs suffered by wife in scuffle 
which occurred when husband became 
over amorous in midday, were unin¬ 
tentional and did not amount to a 
violent physical assault on her. 

Iowa.—Record v. Record, 57 N.W.2d 
911, 244 Iowa 743. 


32.5 Md.—Eberwoin v. Eberwein, 65 
A.2d 792, 193 Md. 95—Elzey v. 
Elzey, 65 A.2d 563, 193 Md. 13— 
Smith V. Smith, 63 A.2d 628, 192 
Md. Ill—Ritz V. Ritz, 52 A.2d 729, 
188 Md. 336—Sensabaugh v. Sensa- 
baugh, 46 A.2d 635, 186 Md. 348— 
Collins V. Collins, 42 A.2d 680, 184 
Md. 655. 

Mass.—Souza v. Souza, 125 N.E.2d 
120, 332 Mass. 316—Hamilton v. 
Hamilton, 90 N.B.2d 322, 325 Mass. 
278. 

Pa,—Brenken v. Brenken, Com.Pl., 8 
Sch.Reg. 128. 

Tex.—Ballard v. Ballard, Civ.App., 
186 S.W.2d 294. 

W.Va,—Persinger v. Persinger, 56 S. 
E.2d 110, 133 W.Va. 312. 

Reluctance of courts to grant di¬ 
vorce 

Courts are loath to grant divorce 
for a single act of physical violence. 
S.C.—Brown v. Brown, 56 S.E.2d 330, 
215 S.C. 602, 15 A,L.R.2d 163. 

Single act slight in character insuffi¬ 
cient 

Md.—Scheinin v. Schemin, 89 A.2d 
609, 200 Md. 282. 

Further injury unlikely 

A single act of personal violence 
resulting in slight injury and com¬ 
mitted under circumstances not fur¬ 
nishing reasonable apprehension that 
continuance of cohabitation would bo 
attended with further injury is not 
extreme cruelty authorizing divorce. 
N.J.—Stutz V. Stutz, 51 A.2d 432, 139 
N.J.Eq, 385. 

33. Ark.—Crabtree v, Crabtree, 242 
S.W. 804, 806, 154 Ark. 401, 24 A.L. 
R. 912. 

La.—Amos v. Amos, 94 So.2d 23, 232 
La. 178. 

Mass.—Mooney v. Mooney, 58 N.E.2d 
748, 317 Mass. 433. 

Tex.—Mortensen v. Mortensen, Civ. 

App., 186 S.W,2d 297. 

Effect of single act of cruelty gener¬ 
ally see supra § 25 b. 

“While a single act of physical vio¬ 
lence does not always justify a di- 
‘ vorce under the statute, still it may 

72 


be of such violence and danger to 
the life of the complaining party as 
to constitute a ground of divoroe. 
Much depends upon the eharju'ler of 
the violence and upon the presence or 
absence of provocation. A serious 
blow given intentionally and without 
any provocation will g^uierally give 
rise to the inCerene(‘ that it is liktly 
to be repeated, ami thus ercjite a 
reasonable apprehension of daiigt‘r 
for the future.” 

Ark.—Crabtree v. Crabtree, 242 S.W. 
804. S06, 154 Ark. 401, 2 4 A.L.Il. 
912. 

Dependent on intention 

Whether single act of violenci* <‘(m- 
stitutes ground for divoret^ dcpcuid.s 
on whether act indieat<‘s intiuillon to 
do serious bodily harm. 

Md.—Oellar v. Gellar, I.TO A. 717, 159 
Md. 236—Martin v. Martin, 149 A. 
616, 159 Md. 46. 

34. P'la.—Hayes v. Hayes, 98 So. 66, 
86 FJa. 350. 

Mo.—Weishoyer v, Wei.sht^ver, App., 
6 S.W.2d 989. 

N.J.—Schnattor v. ftehnatter, 19 A.2<1 
646, 129 N.J.Kd. 373. 

S.C.—Corpus Juris Socunduxn cited in 
Barstow v. Barstow, 74 S.K.2d 5*11, 
644, 223 S.C. 136. 

W.Va.—Persinger v. Ihu'shiger, 56 S. 

E.2d 110, 133 W.Va. 312. 

19 C.J. p 47 note 24. 

34.5 Vt.—Crossman v. Cros.sman, 55 
A.2d 330, 115 Vt. 219. 

34.10 Wash.—Schmidt v. Sciimidt, 
321 l>.2d 895, 51 Wash.2d 753, 

34.15 Wash.—Schmidt v. Schmidt, 
supra. 

34.20 III.—Levy v. Levy, 57 N.E.2(1 
366, 388 111. 179. 

Rule recognized 

Ill.—Aniberson v. Amherson, 181 N.E. 
825, 349 111. 249—Garrett v. (Jar- 
rott, 96 N.E. 882, 252 Til. 318— 
De La Hay v. De La Uay, 2L HI. 
252. 

Rule stated but not followed 
Ill.—Teal V, Teal, 155 N.E. 28, 321 
Ill. 207. 
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expressly disap- 
.’ . i’sen held that while the sex 

)f plaintiff IS one of the circumstances to be con- 
iidered in determining whether acts of violence pro- 
uced bodily harm, the fact that by exerting superior 
;trength the husband might have been able to avoid 
>hysical injury does not negative the existence of 

caused physi- 

.a pain, since, in this connection, the same rules 
■f law apply whether the divorce is sought by the 
vife or by the husband.^4*3o 


Severe or dangerous physical assaults by a wife on 
er husband may constitute such cruelty as will 
uthorize a divorce,34-40 and violent and outrageous 
onduct by a wife toward her husband, rendering 
le proper discharge of the duties of married life 
npossible, may be cruelty on her part.^a As a gen- 
-al rule, actual violence to constitute ground for 
ivorce must be attended with danger to life, limb, 
r health, or be such as to cause reasonable appre- 
msion of danger,36 and physical abuse may be 
isufncient to constitute such cruelty as will au- 
lorize a divorce if, after the last incident of which 
implaint is made, the parties continued to live 
gether.36*5 


DIVORCE §§ 26-27 

It is generally recognized that a husband may not 
inflict corporal punishment on his wife, as stated in 
Husband and Wife § 13, and a husband who disci¬ 
plines his wife by the use of physical violence may 
come \yithin the purview of statutes which author¬ 
ize a divorce on the grounds of cruelty.36-io 

As discussed supra § 25 a, a divorce may Le grant¬ 
ed on the ground of cruelty for acts and conduct 
other than personal violence. 


§ 27. - Conduct Exciting Fear of Harm 

a. In general 

b. Threats 


a. In General 


t^rueity suTTicient to authorize a divorce may consist 
of conduct which creates a reasonable apprehension of 
physical violence or bodily harm should the parties con¬ 
tinue to live together. 


Since it is generally accepted that personal vio- 
lence or actual bodily harm is not the onlv form of 
cruelty that ivill constitute ground for divorce, as 
discussed infra § 28 a, cruelty sufficient to authorize 
a divorce may consist of conduct which creates a 
reasonable apprehension of physical violence or 
bodily harm,37 should the parties continue to live 


.25 Ill.—Levy v. Levy, 57 N.E.2d 
3C6, 388 Ill. 179. 

.30 Ill.—Surratt v. Surratt, 145 N. 
E.2d 594, 12 I11.2d 21. 

.35 Ill.— Surratt v. Surratt, supra 
—Levy V, Levy, 57 3Sr.E.2d 366, 388 
Ill. 179—Teal v. Teal, 155 KE 28. 
324 Ill. 207. 

>40 S.C.—Barstow v. Barstow, 74 
S.E.2d 541, 223 S.C. 126. 

■ Mass.—^Pierce v. Pierce, 115 N.E. 
2d 383, 330 Mass. 707—^Linnell v. 
Linnell, 143 IST.E. 813, 249 Mass. 
51. 

—Pfender v. Pfender, 144 A. $32. 
L03 N.J.Eq. 367, vacated on other 
grounds 144 A. 333, 104 N.J.Eq. 
.07, affirmed 147 A. 911, 105 N.J.Eg. 
547. 

'c.—Earle v. Earle, Civ.App., 268 S. 
.V. 232. 

C.J. p 48 note 25. 

Ala.—Bailey v. Bailey, 187 So. 
53, 237 Ala. 525. 

— Crabtree v. Crabtree, 242 S.W. 
04, 154 Ark. 401, 24 A.L.R. 912. 

.—Cannon v. Cannon, 82 A.2d 737, 
Terry 237. 

—Weisheyer v. Weisheyer, App.. 
S.W.2d 989. 

—Siverson v. Siverson, 253 1^. 
653, 217 Iowa 1167—Prochaska 
. Prochaska, 183 N.W. 417. 

.—Regan v. Regan, 135 A. 478, 
00 N.J.Eq. 158. 

^a.—Smith v. Smith, 24 S.E.2d 
02, 125 W.Va. 489. 


Tex.—Dickey v. Dickey, Civ.App., 290 
S.W.2d 933. 

19 C.J. p 48 note 26. 

36.5 Del.—Cannon v. Cannon, 82 A. 
2d 737, 7 Terry 237. 

36.10 Ky.—Scalf v. Scalf, 312 SAW 
2d 467. 

Wash.—Schmidt v. Schmidt, 321 P 2d 
895, 51 Wash.2d 753. 

37. Ala.—Smith v. Smith, 73 So.2d 
538, 261 Ala. 204—George v. George, 
50 So.2d 744, 255 Ala. 190—Bailey 
V. Bailey, 187 So. 453, 237 Ala. 525 
—^Harris v. Harris, 162 So. 102 230 
I Ala. 508. 

Del.—Chambers v. Chambers, 109 A. 
481, 7 Boyce 554. 

Pla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196, 

Ill.—Moore v. Moore, 199 N.E. 98 36’ 
Ill. 177. 

Mason v. Mason, 95 N.E.2d 522, 
342 Ill.App. 140—^Kempski v. Kemp- 
ski, 77 N.E.2d 344, 333 Ill.App. 
331—Rieso V. Rieso, 71 N.E.2d 185, 
330 Ill.App. 428—Bissekumer v. 
Bissekumer, 57 N.E.2d 521, 324 Ill. 
App. 158. 

Md.—Stirn v. Stirn, 36 A.2d 695, 183 
Md. 59—^Hamren v. Hamren, 26 A. 
2d 381, 180 Md. 692. 

Mass.—Brown v. Brown, 81 N’.E.2d 
820, 323 Mass. 332—Callan v. Cal- 
lan, 181 N.E. 736, 280 Mass. 37. 
Minn.—Bickle v. Bickle, 260 N.W 
361, 194 Minn. 375. 

Miss.—McNeill v. McNeill, 87 So. 645, 
125 Miss. 277. 


^^'ev.—Ormachea v. Ormachea, 217 P. 
2d 355, 67 Nev. 273. 

X.J. Bamberg v. Bamberg, 199 a. 
54, 123 N.J.Eq. 570. 

—Avdoyan v. Avdoyan, 40 N.T.S. 
2d 665, 265 App.Div. 763. 

Ohio. Palknor v. Falknor, App 58 
N.E. 2d 699. 

Pa. Santilli v. Santilli, 38 A.2d 415, 
155 Pa.Super. 407—Frantz v! 
Frantz, 3 A.2d 987, 134 Pa.Super. 
481—Sklan v. Sklan, 168 A. 481, 110 
Pa.Super. 226—Dietrich v. Dietrich, 
77 Pa.Super. 328. 

Sterner v. Sterner, 6 Sch.Reg 
345. ^ 

I Va.—^Ward v. VJard, 41 S.E.2d 7 185 
Va. S99. 

W.Va.—Arnold v. Arnold, 154 SE 
850, 112 W.Va. 481. 

19 C.J. p 48 note 29. 

No necessity of waiting until hazm 
done 

Iowa.—Weatherill v. Weatherill, 25 
N.W.2d 336, 238 Iowa 169. 

Threats of mistreatment 

A divorce may be granted! notwith¬ 
standing the absence of bodily vio¬ 
lence where there are threats of mis¬ 
treatment of such kind as to cause 
reasonable and abiding apprehension 
of bodily violence so as to render it 
impracticable to discharge marital 
duties. 

Fla.-Trigo v. Trigo, 105 So. 123, 90 
Fla. 60—^Hayes v. Hayes, 98 So. 
66, 86 Fla. 350. 
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§ 27 DIVORCE 

together.37-5 There must exist, however, a proba¬ 
bility that future harm will ensue,®* especially 
where both parties are at fault.®® 

b. Threats 

Cruelty sufficient to Justify a divorce may consist 
of threats, provided there is reason to apprehend that 
they will be carried into effect. 

As a general rule, words of menace importing 
actual danger of bodily harm may justify the grant¬ 
ing of a divorce,40 if of such a character as to afford 
reasonable ground to apprehend that they will be 
carried into effect,41 as where threats in the past 
have been carried out.4i-5 Threats of abuse may 
constitute cruel treatment if they create an abidmg 
apprehension of bodily violence so as to render it im¬ 
practicable for the threatened spouse to discharge 
the marital duties.4i-io To constitute cruelty, a 
threat must be deliberate and malignant ;4i-i5 but 
it is not necessary that the threats be made directly 


to the complaining spouse, and threats made to a 
third person and communicated by such person to 
the complaining spouse may constitute cruelty if 
the threats are such as to excite a fear of danger.’^-' 

It has been held, on the other hand, that a mere 
threat does not amount to extreme cruelty which 
will entitle the threatened spouse to a divorce,4--^ 
and empty threats uttered in anger do not constitute 
ground for divorce in the absence of any attempt to 
carry them out.43 Furthermore, threats may not 
constitute cruelty where the threatened spouse con¬ 
tinues to live with the threatening spouse for such 
a length of time as to indicate that the threats were 
not taken seriously, and did not create genuine 
apprehension of bodily hurt.4^ ® 

A threat by one spouse that he will have the other 
spouse incarcerated may be a threat of bodily in¬ 
jury,4^-40 and a threat by a husband that he will 
take a baby from the mother may he cruelly.4'^-‘^'* 


Acts or words are sufficient to con¬ 
stitute cruel and abusive treatment 
within statute where there is malev¬ 
olent motive, or intention to injure 
or cause suftering, and injury to life, 
limb, or health is caused or reason¬ 
ably’ apprehended. 

Mass-—Curtiss v. Curtiss, lo6 N.E. 

829, 243 Mass. 51. 


Keeping lunatic in home 

Husband, if persisting in requiring 
\v*fe to live in house in which he 
keeps mentally defective brother, li¬ 
able to become dangerous lunatic, 
would be guilty of cruelty. 

_-Crouch V. Crouch, 133 A, 725, 

150 Md. 608. 


38. Mo.—Johnston v. Johnston, App.. 
260 S.W. 770. 

N.J.—Julian V. Julian, 11 A.2d 99, 
127 N.J.Eq. 77. 

19 C.J. p 48 note 30. 

Violent and threatening manner 
Fact that husband, on discovering 
clandestine meeting between wife 
and another man, acted violently and 
in threatening manner, was not cruel 
or inhuman treatment, where no 
blows were struck and wife was not 
threatened with bodily harm. 

N.Y—Smith V. Smith, 7 N.E.2d 272, 
273 N.Y. 380. 

39. Ark.—Healey v. Healey, 90 S.W. 
845, 77 Ark, 94. 


37,5 Mass.—Brown v. Brown, 81 N. 

E.2d 820, 323 Mass. 332. 

Isj-.j.— Stutz V. Stutz, 51 A.2d 432, 139 
N.J.Eq. 385. 

Ohio.-—Falknor v. Palknor, App., 58 
N.E.2d 699. 

Danger of bodily harm if cohabita¬ 
tion resumed 

Court must be satisfied that wife 
relying on extreme cruelty of hus¬ 
band in divorce suit is in danger of 
bodily harm if she goes back to hus¬ 
band. 

N.J.—Smith V. Smith, 33 A.2d 684, 21 
N.J.Misc. 273. 

rear of danger to life or health 

Conduct by husband must be shown 
as will justify court in believing that, 
if he is allowed to retain his power 
over his wife, and she is compelled 
to remain subject to him, her life or 
health will be endangered, or that he 
will render her life one of such ex¬ 
treme discomfort and wretchedness 
a.s to incapacitate her to discharge 
duties of a wife. 

K.J.—Carey v. Carey, 114 A.2d 728, 36 
N.J.Super. 23. 


40. Iowa,—Massie v. Massie, 210 N. 

W. 431, 202 Iowa 1311. 

La.—McCarty v. Stelly, 82 So. 411, 
145 La. 456. 

Md.—Timanus v. Timanus, 10 A.2d 
322, 177 Md. 686—Hastings v. Hast¬ 
ings, 127 A. 743, 147 Md. 177. 

Pa.—Sklan v. Sklan, 168 A. 481, 110 
Pa.Super. 226. 

Tex.—Sloan v. Sloan, Civ.App., 228 S. 

W.2d 294. 

L9 C.J. p 48 note 32. 

41. Mo.—Johnston v. Johnston, App., 
260 S.W. 770. 

19 C.J. p 48 note 33. 

Ixupairmeut of health 

"A threat of bodily harm, if there 
Is danger reasonably to be apprehend¬ 
ed, which would have the elToct of 
impairing heatlh would be legal 
cruelty.” 

Iowa.—^Vedepo v. Vedepo, 37 N.W.2d 
916, 918, 240 Iowa 898. 

41.5 Ala.—^Harris v. Harris, 54 So.2d 
291, 256 Ala. 192. 

41.10 Fla.—Harmon v. Harmon, 40 
So.2d 209—Masilotti v. Masilotti, 7 
So.2d 132, 150 Fla. 86. 
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Martin v. Marlin, A]>i>., 102 So.2d 
837. 

41.15 W.Va.—Li(‘l)(Tmaii v. IjiebiT- 
man, 98 S.E.2d 275. 

42. ra.—HollisLor v. Hollister, 6 Pa. 
449. 

42.5 Ala.—Harris v. Hams, HI So.2(l 
291, 256 Ala. 192. 

Ill.—nryk V. nryk, 69 N.E.2d 737, 329 
lU.App. 533. 

N.Y.—Hrooks v. Brooks, 120 N.V.S.2d 
335. 

Pa.—Jasler v. Jasho', (%>m.I*l., 35 Luz. 
Log.Reg, 377—v. Croon- 
berg, Com.Pl., 9 Hch.Kog. 2 15. 

43. Mo.—Oulp V. Culp, App., 164 S. 
W.2d 623—Johnston v. Johnston, 
App., 260 S.W. 770. 

N.Y.—Clton V. Otton, J«8 N.V.S. 255, 
196 App.Div. 403. 

Pa.—Kis.singer v. Kissinger, S3 Pa. 
Super. 231. 

lleilley v. Rt‘illey, 13 Pa.Dist. & 
Co. 291. 

Tenn. —Corpus Juris cited iu Wat sun 

V, VVaLson, 149 S.W.2<1 953, !)57, 25 
Tenn.Ai>p. 28. 

W.Va.—«Lie))erinan v. Jji<‘l>rrnia,n, 98 
S.E.2a 275. 

19 C.J. p 4 9 note 35. 

43.5 W.Va.—Liel)(‘rmau v. Lieber- 
man, 98 S.E.2d 27.5. 

43.10 Iowa.—Vedepo v. V<‘(l<'j>o, 37 
N.W.2d 916, 240 Iowa SDS. 

43.15 Mich.—Martlti v. Martin, 47 N. 

W. 2d 673, 330 Mieh. 4M. 

Disruption of home 

A threat by husband to (lei>rivt* his 
wife of th(‘ir sevt‘n-we«‘k-ol(l baby 
would be extn^me <‘,ruelly in its worst 
form; it was of such a na.tur(‘ to dis¬ 
rupt family relationship, to promote 
distrust or hatred, and to ariv«‘ moth¬ 
er from home. 

Mich.—Martin v. Martin, supra. 
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DIVORCE §§ 27-28(1) 


threat by a wife to slander her husband and harm 
m in his employment may not amount to extreme 
■uelty within the meaning of divorce statutes, 

’’en though such conduct on the part of the wife 
Lused the husband worry and mental suffering, loss 
: weight, and a nervous condition.'^3.25 

Threat of suicide, A mere threat to commit sui- 
de may not constitute cruelty sufficient to authorize 
divorce ,*^3.30 t>ut a bona fide attempt at suicide 
:companied by prior and subsequent statements of 
desire to commit suicide, or to be dead, which acts 
id statements are made known to the other party 
the marriage, may constitute cruelty as that term 
employed in the law of divorce.^3.4o 

28 ( 1 ). - Conduct Causing Mental Suf¬ 

fering 

In most jurisdictions a divorce may be granted on 
e ground of cruelty although there is no personal vio- 
Tce, where the conduct of one spouse causes the other 
5ntal suffering of the requisite degree, as, where the 
nduct causes impairment of health or apprehension 
ereof, or where the conduct renders the marital state 
tolerable. 

It was at one time generally thought that to con¬ 


stitute cruelty such as would authorize a divorce 
there had to be either physical violence or bodily 
harm, or apprehension thereof,or a systematic 
course of ill treatment affecting the health and en¬ 
dangering the life of the complaining party.‘^^-5 
This doctrine seems still to prevail in a few juris¬ 
dictions and it has been stated that mental cruel¬ 
ty is not ground for divorce,^^ or the converse, 
that the only form of cruelty which will justify 
divorce is physical cruelty.*^5.10 

While physical violence may furnish a cause of 
action for divorce on the ground of cruelty, as 
stated supra § 26, the doctrine that physical vio¬ 
lence or actual bodily harm is necessary to consti¬ 
tute cruelty as a ground for divorce is now largely 
repudiated as taking too low and sensual a view of 
the marriage relation.^5.15 The tendency of modern 
decisions is to broaden the scope of the concept of 
cruelty,^5.20 and it is now generally accepted that 
personal violence or actual bodily harm is not the 
only form of cruelty that will constitute ground for 
divorce.^5-25 A divorce may be authorized because 
of cruelty which is mental or physical,45.30 or 
both,45.35 and some statutes specifically provide that 


.20 Del.—Cannon v. Cannon, 82 A. 
2d 737, 7 Terry 237, 

.25 Del.—Cannon v. Cannon, su¬ 
pra. 

.30 Ohio.—LiedorfE v. LiedorfC, 
Com.PL, 113 N.E.2d 127. 

L.—Greenberg v. Greenberg, Com. 
PI., 9 Sch.Reg. 245. 

.40 Ohio.—LiedorfC v. Liedorff, 
Com.Pl., 113 N'.E.2d 127, 128. 

.tent immaterial 

“The question might arise, as to 
tiether the suicide attempt and ac- 
mpanying statements were bona 
le or merely done or made to aggra- 
.te the other party to the marriage, 
it it appears to the Court that the 
timate effect of such acts or state- 
ents, regardless of the intent with 
"lich they were done or made, would 
the same and constitute extreme 
uelty.” 

lio.—^Liedorff v. Liedorff, supra. 

. Kan.—Stegmeir v. Stegmeir, 

148 P.2d 755, 158 Kan. 511. 

lio —Corpus Juris Secuudum quoted 

in Sharkey v. Sharkey, App., 137 N. 

E.2d 575, 577—Buess v. Buess, 100 

N.E.2d 646, 89 Ohio App. 37. 

atement as to former rule 

.1.—McCahen v. McCahen, 190 P. 

460, 47 C.A. 176. 

inn.—Tschida v. Tschida, 212 N.W. 
193, 170 Minn. 235. 

-.—Billion V. Billion, 1 P.2d 1108, 
137 Or. 622, rehearing denied 3 P.2d 
1113, 137 Or. 622. 

C.J. p 49 note 36. 

.5 Ohio.—Buess v. Buess, 100 N. 
E.2d 646, 89 Ohio App. 37. 


45. Ala.—Murray v. Murray, 189 So. 
877, 238 Ala. 158—Pitchford v. 

Pitchford, 133 So. 718, 222 Ala. 612. 
Ill.—^Berlingieri v. Berlingieri, 17 N. 
E.2d 354, 297 Ill. 119, reversed on 
other grounds 22 lSr.E.2d 675, 372 
Ill. 60—^Wesselhoeft v. Wessel- 
hoeft, 17 ]Sr.E.2d 56, 369 Ill. 419. 

Godfrey v. Godfrey, 1 N.E.2d 777, 
284 IlLApp. 297. 

19 C.J. p 49 note 37, 

Prevention of conception by hus¬ 
band is not “cruelty” since statute 
requires physical violence or appre¬ 
hension thereof. 

Ala.—Thomas v. Thomas, 121 So. 710, 
219 Ala. 196. 

45.5 Pa.—^McCune v. McCune, Com. 
PI., 7 Fay.L.J. 25. 

Wash.—Moody v. Moody, 288 P.2d 
229, 47 Wash.2d 397. 

45.10 S.C.—Barstow v. Barstow, 74 
S.E.2d 541, 223 S.C. 136. 

45.15 Kan.—Stegmeir v. Stegmeir, 
148 P.2d 755, 158 Kan. 511—^Avery 

V. Avery, 5 P. 418, 33 Kan. 1, 52 
Am.R, 523—Carpenter v. Carpenter, 
2 P. 122, 30 Kan. 712, 46 Am.R. lOS. 

45.20 Ohio.—Buess v. Buess, 100 N. 
E.2d 646, 89 Ohio App. 37. 

45.25 Ky.—Sullivan v. Sullivan, 210 
S.W.2d 760, 307 Ky. 222. 

N.J.—^Zehrer v. Zehrer, 73 A.2d 911, 
5 N.J. 53. 

Friedman v. Friedman, 116 A.2d 
793, 37 N.J.Super. 52—Germain v. 
Germain, 90 A.2d 531, 20 N.J.Su- 
per. 565. 

Tenn.—Schwalb v. Schwalb, 282 S. 

W. 2d 661, 39 Tenn.App. 306. 
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Separation may he granted for men. 
tal pain 

N'-Y.—^Avdoyan v. Avdoyan. 40 N.Y. 
S.2d 665, 265 App.Div. 763. 

Shearer v. Shearer, 73 N.T.S.2d 
337. 

Conduct other than physical violence 

There are matters of unjustifiable 
marital misconduct, other than physi¬ 
cal violence, which will support a 
divorce on ground of extreme cruel¬ 
ty. 

Kan.—Stegmeir v. Stegmeir, 148 P.2d 
755, 158 Kan. 511. 

45.30 Iowa.—Picken v. Picken, 80 N. 

W.2d 740. 248 Iowa 416. 

Tex.—Young v. Young, Civ.App., 257 
S.W.2d 443—^Hogue v. Hogue, Civ. 
App., 242 S.W.2d 673—Norvell v. 
Norvell, Civ.App., 194 S.W.2d 270, 
error dismissed. 

IZental harshness without physical 
mistreatment 

Cruel treatment authorizing di¬ 
vorce may result from mental harsh¬ 
ness alone without physical mistreat¬ 
ment, abuse, or injury. 

La.—Sampognaro v. Sampognaro, 29 
So.2d 581, 211 La. 105. 

Bodily injury or mental suffering 
Either bodily injury or mental suf¬ 
fering, if grievous, can constitute 
extreme cruelty authorizing divorce. 
Cal.—Tompkins v. Tompkins, 187 P. 
2d 840, 83 C.A.2d 71. 

45.35 Mich.—^Pansier v. Fansler, 75 
N.W.2d 1, 344 Mich. 569. 

Tex.—Young v. Young, Civ.App., 257 
S.W.2d 443—Hogue v. Hogue, Civ. 
App., 242 S.W.2d 673. 



§ 28(1) DIVORCE 

a divorce may be granted for cruel treatment wnich 
causes great mental distress.'*5-*^® 

The doctrine that now is generally followed is 
that although no physical acts of cruelty may have 

Cruel and inliumatt treatment, 
which will authorize granting of a 
divorce, includes mental as well as 
physical cruelty. 

Ind.—Waid v. Waid, 66 N.E.2d 907. 

117 Ind.App. 4—Mendenhall v. Men¬ 
denhall. 64 N'.E.2d 806. 116 
545—Ringenberg v. 

K.E.2d 870, 

Conduct endangering health or in¬ 
flicting mental pain 
Tex.—Daughtry v. 

App., 312 S.W.2d 957. 

Physical and mental cruelty mak¬ 
ing it impossible for husband and 
wife to discharge duties of married 
life and attain its objects and so in¬ 
imical to health or personal welfare 
of aggrieved party as to render con¬ 
tinuance of marriage intolerable is 
ground for divorce. 

Minn—Louden v. Louden, 22 N.W. 

2d 164, 221 Minn. 338. 

Injury to feelings and sensibilities as 
well as violence 

(1) Gruel treatment as a ground 
for divorce may include injury to 
feelings and sensibilities as well as 
physical violence, and includes out¬ 
rages on feelings inflicting mental 
pain and anguish, or a series of 
studied vexations without apprehen¬ 
sion of personal violence. 

Tex.—Bartels v. Bartels, Civ.App., 

227 S.W.2d 260—Blackburn v, 

Blackburn, Civ.App,, 163 S.'\V.2d 
251. 

(2) Cruel treatment as a ground 
for divorce includes injury to feel¬ 
ings and sensibilities as well as phys-1 
ical injuries actually inflicted or 
threatened. 

Tex.—Lindsey v. Lindsey, Civ.App., 

228 S.W.2d 878. 

G-rievous suffering as either physical 
or mental 

N.D.—Ruff V. Ruff, 52 N.W.2d 107, 

78 N.D. 775. 

Willful infliction of bodily or mental 
pain 

Gruel treatment authorizing di¬ 
vorce may be willful infliction of 
bodily or mental pain on complain¬ 
ing party such as reasonably justi¬ 
fies apprehension of damage to life, 
limb, or health. 

Ga.—^Hilburn v. Hilburn, 81 S.E.2d 
1, 210 Ga. 497—Morris v, Morris, 

43 S.E.2d 639, 202 Ga. 431—Adams 
V. Adams, 24 S.E.2d 683. 195 Ga. 

479—Twilley v. Twilley, 24 S.E.2d 
41, 195 Ga. 291—Cohen v. Cohen, 22 
S.B.2d 132, 194 Ga. 573. 

45.40 Utah.—Curry v. Curry, 321 
2d 939, 7 Utah 2d 198. 

46. Ark.—Obennoskey v. 

key, 220 S.W.2d 610, 215 Ark. 358 
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been inflicted, any unwarranted conduct on the part 
of either spouse which causes the other mental suf¬ 
fering of sufficient degree constitutes such cruelty 
as will authorize a divorce.^ Although the con- 

McCurdy v. McCurdy, 253 P. 295, 

123 Old. 205—Pcobortson v. Robert¬ 
son. 176 P. 387, 73 Okl. 299. 

Or.—Flanagan v. Flanagan, 213 P.2d 
801, 188 Or. 126— Corpus Jusds cited 
in Goodman v. Goodman, 105 P.2d 
1091. 1094, 165 Or. 141— Corpus Ju¬ 
ris cited in Neely v. Neely, 94 P.2d 
300, 301, 162 Or. 610—Billion v. 
Billion, 1 P.2d 1108, 137 Or. 622, 
rehearing denied 3 P.2d 1113, 137 
Or. 622— Corpus Juris quoted in 
Steele v. Steele, 190 P. 716, 717, 

96 Or. 630. 

Xenii.— Corpus Juris cited in ('’lardy 
V. Clardy, 136 S.W.2d 526, r)29. 23 
Tenn-App. 608— Corpus Juris quot¬ 
ed in Stargol v. Stnrgel, 107 S.W. 

2d 520, 625, 21 Tenn.App. 189. 

Tex—Curry v. Curry, Civ.App., 122 
S\V.2d 677—Bobbitt V. Bobbitt, Civ. 
App., 291 S.W. 964—Oliver v. Oliv¬ 
er, Civ.App., 283 S.W. 641—Kills v. 
Ellis, Civ.App., 251 S.W. 287—Mc- 
Nabb V. MeNabb, Civ.App., 207 S. 

129—Lefovre v. Lefevro, Civ. 
App., 205 S.W. 812. 

Va.—Ringgold v. Ringgold, 104 S.E. 

836, 128 Va. 485, 12 A.L.R. 13S3. 
VV.Va.—Arnold v. Arnold, 164 S.E. 
850, 112 AV.Va. 481—While v. 

White, 146 S.E. 720, 106 W.Va. 680 
— Corpus Juris cited in Horkhe lin¬ 
er V. iloi'khelmor, 146 y.IO. 614, 617, 
106 W.Va. 634. 

Wis.—Mayhew v. Mayhtiw, 1 N.W.2d 
184, 239 Wia. 439. 

Wyo. —Corpus Juris cited in Mahoney 
V. Mahoney, 299 P. 273, 274, 43 Wyo. 
157. 

19 C.J. p 49 nolo 39. 

“Violence and apprehension of 
bodily hurt, though nearly always ap¬ 
pearing in suits for divorce ou the 
ground of cruelty, are. not indispen¬ 
sable ingi'odients of that olTiuise. 
Mental anguish, rt'poated and unn*- 
lenting neglect and huniiliatit>n, may 
be as bad as physical wounds and 
bruises, and may bu vislttMl upon an 
unoffending spouse in sueli degree as 
to amount to cruelty (‘ven in the 
very strict s<*nse in which that term 
ought always to bo used in the law 
of divorce.” 

Va.—Elder v. Elder, 123 S.E. 369, 371, 
139 Va. 19. 

Begree of suffering 

Conduct of spouse which will au¬ 
thorize divoi’ce being granted to oth¬ 
er spouse where no physical atds of 
cruelty have been intlieted is that 
which causes injured spouse to en¬ 
dure suffering and distress to such a 
degree that it wholly destroys peace 
of mind and makes life unbearable, 
thus completely destroying real pur¬ 
pose and object of matrimony. 


Ind.App. 
Rmgenberg, 38 
110 Ind.App. 290. 


Daughtry, Civ. 


P. 


Obennos- 


—^Disheroon v. Disheroon, 201 S. 

W ‘^d 17 211- Ark. 519—Calhoon v. 
Calhoon.’ 189 S.W.ad 644 209 Ark 
80—Klentz v. Kientz, 149 b.W. 8b, 

a.‘;l£wL‘V. ... .... 

110 C.A.2d 380—Crum v. Crum, -07 
P. 506, 57 C.A. 539 —Van Camp v. 
Van Camp, 199 P- 885, 53 C.A. 
McCahan v. McCahan, 190 P. 460, 

47 C.A. 176—^Huchting v. Huchting. 

188 P. 1002, 46 C.A. 194. 

Colo.- Miller v. Miller, 9 P.2d 616, 

90 Colo. 428. 

D,C.—Waltenberg v. Waltenberg, 298 
F. 842, 54 App.D.C. 383. 

Fla.—^Henderson v. Henderson, 189 
So 24, 137 Fla. 770—Gralz v. Gratz, 
188 So. 580. 137 Fla. 709—Currie 

V. Currie, 162 So. 152, 120 Fla. 

28—Baker v. Baker, 114 So. C61, 94 
Fla. 1001—Kellogg v. Kellogg, 111 
So. 637, 93 Fla. 261. 

Hawaii.—Jem v. Jem, 34 Hawaii 312 
—Jacintho v. Jacinlho, 32 Hawaii 
907. 

Idaho.—Morrison v. Morrison, 221 P. 
156, 38 Idaho 45. 

Iowa.—Thompson v. Thompson, 173 
N.W. 55, 186 Iowa 1066, 6 A.L.R. 
710. 

Kan.—Sparks v. Sparks, 178 P.2d 678, 
162 Kan. 673—Bracken v. Bracken, 
223 P. 288, 115 Kan. 494. 

Ky,—Gowdy v. Gowdy, 20 S.W.2d 170 
230 Ky. 545—Miller v. Miller, 4 S. 

W. 2d 363, 223 Ky, 637—Johnson 
V. Johnson, 209 S.W, 385, 183 Ky. 
421. 

La.— Corpus Juris cited in. Moore v. 
Moore, 187 So. 670, 671, 192 La. 289 
— Corpus Juris quoted in Krauss 
V. Krauss, 111 So. 683, 686, 163 La. 
218. 

Mich —Brookhouse v. Brookhouse, 
281 N.W. 573, 286 Mich. 151. 

Minn.—Corpus Juris cited in Eller v. 
Eller, 233 N.W. 823, 824, 182 Minn. 
133—Tschida v. Tschida, 212 N.W. 
193, 170 Minn. 235. 

Mont.—^Putnam v. Putnam, 282 P. 855, 
86 Mont. 135. 

Neb.—Brown v. Brown, 265 N.W. 55G, 

130 Neb. 487—^Paris v. Faris, 185 
N.W. 347, 107 Neb. 214. 

N.T.—Hofmann v. Hofmann, 133 N. 
E. 450, 232 N.T. 215—Pearson v. 
Pearson, 129 N.E. 349, 230 N.T. 141. 

Heylmun v. Heylmun, 195 N.T.S. 
335, 119 Misc. 113—Morris v. Mor¬ 
ris, 177 N.YS. 600, 108 Misc. 228. 
Okl.—Graham v. Graham, 85 X\2d 314, 
184 Okl. 123—Colvin v. Colvin, 81 
P.2d 303, 183 Okl. 267—Owen v. 
Owen, 80 P.2d 628, 183 Okl. 200— 
Stocker v. Stocker, 47 P.2d 107, 173 
Okl. 64—Hink v. Hink, 268 P. 282, 

131 Okl. 164—^Feyerherm v. Fey- 
erherm, 262 P. 199, 128 Okl. 147— 
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duct of a spouse may result in mental suffering by 
the other spouse, it does not furnish ground for di- 1 
vorce unless it was unjustifiable. 

\^ here the alleged cruelty is not physical violence, 
but consists of acts and conduct causing mental suf¬ 
fering, distress, or pain, it may be necessary that 
the acts or conduct be of such a nature as to pro- 


DIVORCE § 28(1) 

duce impairment of health, or create a reasonable 
apprehension of that result,or the conduct must 
have been of such a nature that it damaged the 
health of the other spouse and made cohabitation in¬ 
tolerable or unsafe,'^or the acts and conduct 
must be such as to cause mental suffering sufficient 
to make the condition of the complaining party in¬ 
tolerable.^"*^® Hence, treatment which causes mere 


Ind.—Pi-outy v. Prouty, 98 X.E.2d 
3S0. 127 liid.App. 200—Stephenson 
V. Stephenson, 44 X.E.2d 208. 112 
Ind.App. 191. 

In. Pennsylvania 

(1) Text rule has been enunciated 
and fcilowed. 

Pa.—Breene v. Breene, 76 Pa.Super. 
56S. 

Derhamer v. Derhamer, 22. Pa. 
Dist. & Co. 673, 83 Pittsb.Leff.J. 128. 

(2) It has been held, however, ap¬ 
parently without qualification, that a 
decree of divorce on ground of cruel 
and barbarous treatment endangering 
libelant’s life must be supported by 
evidence establishing or showing ac¬ 
tual personal violence or reasonable 
apprehension of it such as to endan¬ 
ger his life and render cohabitation 
unsafe. 

Pa.—Frantz v. Frantz, 3 A.2d 987, 
134 Pa Super. 481. 

46.5 Ariz.—Chester v. Chester, 210 
P.2d 331, 69 Ariz. 104. 

47. D.C.—Waltenberg v. Waltenberg, 
298 F. 842, 54 App.D.C. 383. 

Iowa.—Veeder v. Veeder, 179 N.W. 
136, 1S9 Iowa 912. 

La.—Di Franco v. Gagliano, 142 So. 
699, 174 La. 1093. 

Md.—Glass V. Glass, 2 A.2d 443, 175 
Md. 693. 

Minn.—Crowley v. Crowley, 18 N.W. 

2d 40, 219 Minn. 341. 

Neb.—Brown v. Brown, 265 N.W. 556, 
130 Neb. 4S7. 

Nev.—Nielsen v. Nielsen, 38 P.2d 663, 
55 Nev. 425—Miller v. Miller, 11 P. 
2d loss, 54 Nev. 44, 465. 

N.J.—Capozzoli V. Capozzoli, 64 A.2d 
440, 1 N.J. 540. 

N.Y,—Avdoyan v. Avdoyan, 40 N.T. 
S.2d C65, 265 App.Div. 763. 

Purvin v. Purvin, 51 N.Y.S.2d 
492. 

Okl.—Reed v. Reed, 246 P. 413, 119 
Okl. 5. 

Or.—Heinemann v. Heinemann, 245 P. 
1082, 118 Or. 178. 

R.I.—Di Nofrio v. Di Nofrio, 125 A.2d 
194—Corpus Juris cited in Corcor¬ 
an v. Corcoran, 148 A. 318, 319, 50 
RI. 434—Wright v. Wright, 131 A. 
81, 47 R.I. 114. 

Va.—Ringgold v. Ringgold, 104 S.E. 

836, 128 Va. 485, 12 A.L.R. 1383. 
Wis.—Moen v. Moen, 23 N.W.2d 472, 
249 Wis. 169. 

19 C.J. p 50 note 46. 

Conduct wounding feelings 

Cruelty may be conduct which 


wounds feelings to such extent as 
to cause impairment of mental or 
physical health. 

Ohio.—Suhr v- Suhr, App., 70 N.E.2d 
469. 

Impairment of mental or physical 
health 

Mental suffering, if impaired health 
results therefrom, either mentally 
or physically, is sufficient to consti¬ 
tute extreme cruelty as ground for 
divorce. 

Ohio.—Falknor v. Falknor, App., 58 
N.E.2d 699. 

Real suffering 

Mental distress to constitute “cruel 
and inhuman treatment” must be 
continuous and of such nature as to 
cause real suffering. 

Or.—Medill v. Medill, 265 P. 1089, 
125 Or. 127. 

Current health of party 

In determining whether spouse’s 
conduct produces continuous, intense 
mental pain and suffering dangerous 
to health, the current health of the 
party against whom misconduct is 
directed is an important element for 
consideration. 

Fla,—Henderson v. Henderson, 189 
So. 24, 137 Fla. 770. 

19 C.J. p 50 note 46 [a]. 

47.5 Fla.—Harmon v. Harmon, 40 
So.2d 209—Masilotti v. Masilotti, 7 
So.2d 132, 150 Fla. 86. 

Martin v. Martin, App., 102 So. 
2d 837. 

Conduct endangering mental aiLd 
physical health and efficiency 

Cruelty, as ground for divorce, may 
be course of conduct on part of one 
spouse toward other spouse which 
can endanger mental and physical 
health and efficiency to such extent 
as to render continuance of marital 
relation intolerable. 

Fla.—Burns v. Burns, 13 So.2d 599, 
153 Fla. 73. 

Martin v. Martin, App., 102 So.2d 
837. 

47.10 Ark.—Obennoskey v. Obennos- 
key, 220 S.W.2d 610, 215 Ark. 358 
—Disheroon v. Disheroon, 201 S. 
W.2d 17, 211 Ark. 519—Calhoon v. 
Calhoon, 189 S.W.2d 644, 209 Ark. 
80—Kientz v. Kientz, 149 S.W. 86, 
104 Ark. 381. 

Fla.—Chisholm v, Chisholm, 125 So. 
694, 98 Fla. 1196. 

HawjLii.—McHenry v. McHenry, 37 
Hawaii 223—Jem v. Jem, 34 Hawaii 
312. 


La.—^Broderick v. Broderick. 186 So. 
5, 191 La. 492, 120 A.L.R. 1173— 
Simpkins v. Simpkins, 122 So. 885, 
IBS La. 632—Schmalz v. Schmalz, 
84 So. 166, 146 La. STS. 

Md.—Stirn v. Stirn, 36 A.2d 695, 1S3 
Md. 59. 

Mich.—Unjian v. Unjian, 73 N.W.2d 
S62, 314 Mich. 423—Chase v. Chase. 
52 N.W.2d 177, 332 Mich. 439—Ken¬ 
nedy v. Kennedy, 39 X.W.2d 67, 325 
Mich. 613—Kanka v. Kanka, 27 N. 
W.2d 602, 318 Mich. 109—Kolberg 

V. Kolberg. 19 X.W.2d 430, 312 

Mich. 42—Miller v. Miller, 14 X.W. 
2d 510, 308 Mich. 600—Brewer v. 
Brewer, 294 X.W. 715, 295 Mich. 
370—La Barge v. La Barge, 250 
N.W. 328, 264 Mich. 615—Kloet v. 
Kloet. 222 N.W. 98. 244 Mich. 675. 

Ohio.—Buess v. Buess, 100 N.E.2d 
646, 89 Ohio App. 37. 

Pa.—Cantor v. Cantor, 70 Pa.Super. 
108. 

Knight V. Knight, 30 Pa.Dist. 27, 
69 Pittsb.Leg.J. 329. 

Tex.—McCullough v. McCullough, 36 
S.W.2d 459, 120 Tex. 209. 

Curry v. Curry, Civ.App., 122 S. 

W. 2d 677—Aylesworth v. Ayles- 
worth, Civ.App., 292 S.W. 963— 
Bobbitt V. Bobbitt, Civ.App., 291 
S.W. 964—Blake v. Blake, Civ.App., 
263 S.W. 1075—Bain v. Bain, Civ. 
App., 252 S.W. 252. 

Va.—Prindes v. Prlndes, 69 S.E.2d 
332, 193 Va. 463. 

Wis.—Chapman v. Chapman, 89 N.W. 
2d 207, 3 Wis.2d 559—Gordon v. 
Gordon, 71 N.'W.2d 386, 270 Wis. 
332—Mayhew v. Mayhew, 1 N.W.2d 
184, 239 Wis. 489. 

Impairment of plaintiff’s healtli by 
defendant’s conduct is not conclusive 
evidence of such intolerable cruelty 
as amounts to a practical annulling 
and repudiation of the marriage cove¬ 
nant, but only an evidential fact to be 
weighed in determining whether the 
condition contemplated by the statute 
as a ground for divorce actually ex¬ 
ists. 

Conn.—McEvoy v. McEvoy, 122 A. 

100, 99 Conn. 427. 

Injurious to health, or pride 

To constitute cruelty, acts against 
aggrieved party must be injurious 
to health or pride and such as to jus¬ 
tify conclusion that ill-treatment 
renders living together unendurable. 
Tex.—Ingham v. Ingham, Civ.App., 
240 S.W.2d 409, mandamus over¬ 
ruled. 
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unhappiness, mental suffering, or worry, if it is 
not accompanied by ill effects on the health, either 
actual or threatened, ordinarily, is not such cruelty 
as will authorize a divorce,'^ ^ 

In the absence of physical injury or violence, the 
conduct of a spouse may constitute cruelty within 


the meaning of divorce statutes if it is calculated to- 
destroy permanently the peace of mind and happi¬ 
ness of the other spouse so as to destroy utterly the 
objects of matrimony.'*® It is not always necessary 
that mental suffering should produce impairment 
of health,^® as where extreme cruelty as defined by 


TTiL&iidurable, intoIeraW©, and insiif- 
feral}le 

Tex.—Ritch V, Ritch, Civ.App., 242 
S.TV.2d 210. 

4a Alaska.—Cowden v. Cowden, 5 
Alaska 311. 

Del.—X. V. X., 47 A.2d 470, 4 Terry 
361—Chambers v. Chambers, 109 A. 
481, 7 Boyce 554. 

D.C.—Taylor v. Taylor, 67 F.2d 582, 

62 App-D.C. 316. 

Gra.—Black v. Black, 101 S.E. 182, 149 
Ga. 506. 

Miss.—Russell v. Russell, 128 So. 270, 
157 Miss. 425. 

2Sr.J.—McNeel v. McNeel, 8 A.2d 572. 
126 N.J.Eq. 255. 

R.I.—Ennis v. Ennis, 113 A.2d 133. 
Tex.—Dickey v. Dickey. Civ.App., 290 
S.W.2d 933. 

Va.—Johnson v. Johnson, 153 S.E. 
670. 154 Va. 788. 

19 C.J. p 45 note 97—19 C.J. P 50 note 
47. 

Impairmeiit of physical well-beingr 
Extreme cruelty may be such acts 
and conduct as will render marriage 
relation intolerable if accompanied 
by impairment of physical well-being. 
Ohio.—Suhr v. Suhr, App., 70 N.E.2d 
469. 

Mere wonading of feelings 

Pact that which merely wounds 
feelings without being accompanied 
by bodily injury or actual menace 
does not amount to legal cruelty jus¬ 
tifying a divorce. 

Va,—Upchurch v. Upchurch, 76 S.E. 
2d 170, 194 Va. 990. 

49. La.—^Hammonds v, Caballero, 22 
So.2d 660. 207 La. 1090—Mudd v. 
Mudd, 20 So.2d 311, 206 La. 1055. 
Mich.—Brookhouse v. Brookhouse, 
281 N.W. 573, 286 Mich. 151. 

Mont.— Corpus Juris quoted in Argen- 
bright V. Argentaright, 101 P.2d 62, 
63. 

Keb.—Dier v. Dier, 4 N.W.2d 731, 141 
Neb. 685—Brown v. Brown, 265 N. 
W. 556, 130 Neb. 487—Broz v. Broz, | 
201 N.W. 643, 113 Neb. 31—Bristol 
V. Bristol, 185 N.W. 972, 107 Neb. 
321—Fans v. Pans, 185 N.W. 347, 
107 Neb. 214—Hartshorn v. Hart¬ 
shorn, 178 N.W. 186, 104 Neh. 561. 
Kj-.j^Golden v. Arons, 115 A.2d 639, 
36 N.J.Super. 371. 

Ohio.— Corpus Juris Secundum quoted 
in Sharkey v. Sharkey, App., 137 N. 
E.2d 575, 577— Corpus Juris Se- 
cundimi quoted in Denning v. Den¬ 
ning, App., 132 N.E.2d 774, 776— 
Corpus Juris Secundum quoted in 
Buess V. Buess, 100 N.E.2d 646, 648, 
89 Ohio App. 37. 


V’.Va.—^Arnold v. Arnold, 164 S.E. 
850, 112 W.Va. 481. 

Wyo.—Corpus Juris cited in Maho¬ 
ney V. Mahoney, 299 P. 273, 274, 43 
Wyo. 157. 

19 C.J. p 50 note 48. 

Acts not intended to destroy happi¬ 
ness or peace of mind 
Where acts of personal misconduct 
of husband were not calculated to 
permanently destroy happiness and 
peace of mind of wife, under such 
circumstances they could not amount 
to such “extreme cruelty*’ as would 
be ground for divorce. 

Ohio.—Dean v. Dean, App., 126 N.E. 
2d 819. 

Impairment of health probable 

In order to constitute “cruel and 
inhuman treatment,’* conduct of 
guilty party must at least be such 
as to naturally cause great mental 
suffering to other and render impair¬ 
ment of health probable so that fur¬ 
ther efforts to perform duties of mar¬ 
riage state would be dangerous. 

Wis.—Moen v. Moen, 23 N.W.2d 472, 

249 Wis, 169. 

“Permanently” as not meaning for¬ 
ever 

Word “permanently," used in stat¬ 
ute entitling husband to divorce when 
wife has habitually behaved toward 
him, for not less than six months, in 
such cruel and inhuman manner as to 
destroy “permanently" his peace or 
happiness, does not mean forever 
but has reference to duration of mar¬ 
riage, and such requirement is met 
when It IS established that aggrieved 
party's peace or happiness has been 
destroyed to such extent that it can¬ 
not be regained as long as marriage 

Ky,—Coleman v. Coleman, 2G9 S.W. 

2d 730, 

Two types of conduct 

It has been recognized that there 
are generally two types of conduct 
which constitute cruel and inhuman 
treatment. First is actual or threat¬ 
ened physical violence, and second is 
other equivalent and serious miscon¬ 
duct which, unjustified in fact, is so 
plainly subversive of relationship of 
husband and wife as to make impos¬ 
sible discharge of duties of married 
life or attainment of its objects, and 
to be so hopelessly inimical to health 
or personal welfare of injured party 
as to render continuance of relation¬ 
ship intolerable. 

Minn.—^^Vilson v. Wilson, 38 N.W.2d 

154, 220 Minn. 126. 


50. Wyo.—Mahoney v. Mahoney, 299 
P. 273, 274. 43 Wyo. 157. 

Kealth not directly affected 

Cruelty includes acts and conduct, 
effect of which is to render marital 
relation intolerable, although acts 
and conduct do not directly affect 
health of party against whom they 
are directed. 

Ohio.—Buess v. Buess, 100 N.E.2d 
646, 89 Ohio App. 37. 

In Texas 

(1) It has been held that where 
there is conduct which does not con¬ 
stitute personal violence, excesses, 
cruel treatment, or outrages provid¬ 
ed in statute as a ground for divorce 
are sufficient if they are of such a 
nature as to render further living 
together insupportable, and that 
without regard to whether such 
treatment is of such a nature as to 
threaten impairment of physical 
health of wife. 

Tex.—McCullough v. McCullough, 36 
S.W.2d 459, 120 Tex. 209. 

Ails V. Ails, Civ.App., 306 S.W. 
2d 919—Langan v. Langan, Civ. 
App., 279 S.W.2d 680, error dis¬ 
missed—Harrell v. Harrell, Civ. 
App., 206 S.W.2d 109—Curry v. Cur¬ 
ry, Civ.App., 122 S.W.2d 677. 

(2) It has also been said that men¬ 
tal cruelty, if it meets statutory test 
as being of such a nature that it ren¬ 
ders further living together of par¬ 
ties insupportable, is sufficient to au¬ 
thorize a divorce. 

Tex.—Crum v. Crum, Civ.App., 282 
S.W.2d 280. 

(3) In other cases it has been held 
that where there is no personal vio¬ 
lence by husband, conduct of husband 
must produce a degree of mental dis¬ 
tress that threatens to impair wife's 
health. 

Tex.—Larson v. Larson, Civ.App., 292 
S.W.2d 685—Buckner v. Buckner, 
Civ.App., 27 S.W.2d 311. 

19 C.J. p 50 note 46. 

(4) In a case where both positions 
were considered court stated, “In 
some cases the courts have indicated 
that, where the cruelty alleged and 
shown does not consist of physical 
violence or injury, but has reference 
to mental distress and the relation¬ 
ship of the parties, it must be such 
as to impair the health of the in¬ 
jured party. The true test is gen¬ 
erally conceded to be, however, 
whether or not the acts and conduct 
are of such a nature as to render liv¬ 
ing together insupportable. It is now 
well settled by the authorities that, if 
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the statute includes the infliction of grievous mental 
suffering as well as bodily injury.51 Conduct caus¬ 
ing grievous mental suffering,51.5 independent of 
physical injury,5i-io may be sufficient. 

It has been stated that any habitual indulgence 
by one spouse that causes mental torture, under¬ 
mines the health, or tends to dethrone the reason of 
the other constitutes extreme cruelty,5i.l5 and cruel 
treatment justifying a divorce may include mental 
anguish and wounded feelings constantly aggravated 
by repeated acts of neglect,5i.20 or by repeated in- 
sults.5l*25 

Cruel and inhuman treatment may exist without 
personal violence, but only if the conduct is such 
as endangers life, limb, or health, or creates a rea¬ 
sonable apprehension of danger thereto, thereby ren¬ 
dering the continuance of the marital relation unsafe 
for the complaining spouse.5i.30 Similarly, cruel 
and inhuman treatment endangering life may ex¬ 
ist without actual violence,51-35 since mental worry 
caused by the acts of the other spouse may be as 


DIVORCE § 28(1) 

potent as physical acts in affecting the health of the 
complaining spouse ;51.40 and the requirement of 
inhuman treatment endangering life ma}" be satis¬ 
fied by a course of conduct by one spouse which, 
without actual violence, gradually wears down and 
destroys the life of the other spouse in a manner 
more painful and cruel than physical torture.5i*45 

"While extreme cruelty which will authorize a 
divorce may be limited to physical cruelty,51-50 in 
this sense physical cruelty is not confined to physi¬ 
cal violence or threats thereof ;5i-55 but where this 
view prevails it may be only in very unusual cases 
that divorce will be granted in the absence of physi¬ 
cal injury due to something in the nature of vio¬ 
lence,^ i-50 and in the absence of physical acts of 
cruelty there must be a deliberate course of conduct 
cruelly calculated to cause, and which does in fact 
cause, impairment in the health of the complaining 

party.51.55 

In accordance with the foregoing rules, cruelty 
warranting a divorce may result from continued 


the conduct alleged and shown Is of 
such a nature as to utterly destroy 
the legitimate purpose and object of 
the marital relationship, it consti¬ 
tutes cruelty and justifies a cause of 
action for divorce and a judgment 
dissolving the marital relations.” 

Tex.—Best v. Best, Civ.App., 214 S.W. 
2d 806, 808. 

51. Hawaii.—Jem v. Jem, 34 Hawaii 
312. 

19 C.J. p 50 note 49. 

51.5 Cal.—Cairo v. Cairo, 197 P.2d 
208, 87 C.A.2d 558—Negley v. Neg- 
ley, 186 P.2d 151, 82 C.A.2d 355— 
Parrand v. Farrand, 176 P.2d 773, 
77 C.A.2d 840—McFall v. McPall, 
136 P.2d 580, 58 C.A.2d 208. 

Mont.—Crenshaw v. Crenshaw, 182 P. 

2d 477, 120 Mont. 190. 

51.10 Cal.—McPall v. McFall, 136 P. 
2d 580, 58 C.A.2d 208. 

51.15 Pla —Grossman v. Grossman, 
90 So.2d 115—Bergman v. Bergman, 
199 So. 920, 145 Pla. 10—Diem v. 
Diem, 193 So. 65, 141 Pla. 260. 

51.20 Ga.—Twilley v. Twilley, 24 S. 
E.2d 41, 195 Ga. 291—Cohen v. Co¬ 
hen, 22 S.E.2d 132, 194 Ga 573. 
Ky.—Wheat v. W^heat, 228 S.W.2d 441, 
312 Ky. 514. 

51.25 Ga.—Twilley v. Twilley, 24 S. 
E.3d 41, 195 Ga. 291—Cohen v. Co¬ 
hen, 22 S.E.2d 132, 194 Ga. 573. 

51.30 Ala.—^Weems v. Weems, 50 So. 

2d 428, 255 Ala. 210. 

Miss.—Scott v. Scott, 69 So.2d 489, 219 
Miss. 614—Sandifer v. Sandifer, 61 
So.2d 144, 215 Miss. 414—Hoffman 
V. Hoffman, 56 So.2d 58, 213 Miss. 
9—Smith V. Smith, 40 So.2d 15 C, 


205 Miss. 794—Russell v. Russell. 
128 So. 270, 157 Miss. 425. 

51.35 Iowa.—^Hylarides v. Hylarides, 
76 N.W.2d 779, 247 Iowa 841—Wil¬ 
son V. Wilson, 68 N.W.2d 904, 246 
Iowa 792—^Kentzelman v. Kentzel- 
man, 63 N.W.2d 194, 245 Iowa 579 
—Record v. Record, 57 K.W.2d 911, 
244 low’^a 743—^iVIurray v. Murray, 
57 N.W.2d 234, 244 Iowa 518—Er¬ 
nest V. Ernest, 55 lsr,W.2d 192, 243 
Iowa 1249— Corpus Juris Secundum 
cited in Fisher v. Fisher, 53 N.W.2d 
762, 764, 243 Iowa 823—Levis v. 
Levis, 52 ]Sr.W.2d 509, 243 Iowa 574 
—Doyle v. Doyle, 44 N'.W.2d 761, 
241 Iowa 1185—Zuerrer v. Zuerrer, 

27 N.W.2d 260, 238 Iowa 402— 

"Weatherill v. Weatherill, 25 N.W.2d 
336, 238 Iowa 169—Brannen v. 

Brannen, 21 N.W.2d 459, 237 low'a 
188—Neff V. Neff, 20 N.W.2d 016, 
237 Iowa 69—Lewis v. Lewis, 17 N. 
W.2d 407, 235 Iowa 693—Dillavou 

V. Dillavou, 17 N.W.2d 393, 235 low^a 
634—Schnor v. Schnor, 17 N.W.2d 
375, 235 Iowa 720, 157 A.L.R. 628— 
Low V. Low, 7 N.W.2d 367, 232 Iowa 
1114. 

Endangering health to extent of en¬ 
dangering life 

Iowa.—^Fisher v. Fisher, 53 N.W.2d 
762, 243 Iowa 823—Milks v. Milks, 

28 N.W.2d 472, 238 Iowa 785. 

51.40 loiva.—Schnor v. Schnor, 17 N. 

W. 2d 375, 235 Iowa 720, 157 A.L.R. 
628. 

51.45 Iowa.—Hylarides v. Hylarides, 
76 N.W.2d 779, 247 Iowa 841. 
Mental makeup and sensitive nature 
Inhuman treatment without physi¬ 
cal violence must be shown to have 
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affected injuriously health or life of 
spouse due to her mental makeup and 
sensitive nature, but effect must be 
shown and not left to inference or 
presumption. 

Iowa.—Wilson v. Wilson, 68 N.W.2d 
904, 246 Iowa 792. 

51.50 R.I.—Miller v. Miller, 139 A.2d 
86—Ennis v. Ennis, 113 A.2d 133— 
Bastien v. Bastien, 189 A. 37, 57 R. 
I. 176—McKeon v. McKeon, 170 A 
922, 54 R.I. 163. 

51.55 R.L—Miller v. Miller, 139 A.2d 
86—^Ennis v. Ennis, 113 A.2d 133— 
Bastien v. Bastien. 189 A. 37, 57 R. 
I. 176—McKeon v. McKeon, 170 A. 
922, 54 R.I. 163. 

51.60 R.I.—Miller v. Miller, 139 A.2d 
86—Salvatore v. Salvatore, 200 A 
438, motion denied 1 A.2d 95, 61 R. 
I. 109. 

51.65 R.I.—Krawcyzk v. Krawcyzk, 
102 A.2d 870, 81 R.I. 335—Santos v. 
Santos, 90 A.2d 771, 80 R.I. 5—Bas¬ 
tien V. Bastien, 189 A. 37, 57 R.I. 
176. 

Conduct causing illness 

Where husband willfully pursued 
a course of conduct which distressed 
and humiliated the wife and she be¬ 
came ill as a result thereof, he was 
guilty of extreme cruelty. 

R.I.—Grant v. Grant, 116 A. 481, 44 
R.I. 169. 

Conduct resulting from cruel mind 
In order to establish extreme cruel¬ 
ty where no physical violence is 
shown, it must be established that 
conduct of erring spouse toward com¬ 
plaining spouse was result of a cruel 
mind. 

R.I.—Ennis v, Ennis, 113 A.2d 133. 
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mistreatment giving rise to mental anguish which 
affects the complaining party’s health,or it 
may result from a continuing course of abusive and 
humiliating treatment of one spouse by another,52 
as in the case of a course of conduct calculated 
to torture the complaining spouse’s mental or emo¬ 
tional nature and affecting his or her bodily health.53 

Particular acts or conduct. Cruelty sufficient to 
authorize a divorce may consist of actions, work, 
silence, neglect, or conduct,53.5 or it may consist of 
a series of studied vexations,53-10 deliberate insults, 


and provocations,53.l5 and annoyances in all forms 
that malice can suggest.53-20 Xhe commission of 
acts which outrage the feelings of modesty and 
decency of the other spouse,53-25 continued con¬ 
temptuous treatment,53-30 indignities inhicted,53.35 
unreasonable criticism,53-40 or neglect,“^5 par¬ 
ticularly where it is constant and habitual,53.50 may 
constitute cruelty sufficient to authorize a divorce. 

Cruelty may consist of a settled and unconcealed 
aversion of one spouse toward the other,53.55 or such 
conduct by one spouse as indicates a settled aversion 


51.70 W.Va.—Persingerv. Persinger, 
56 S.E,2d 110, 133 W.Va. 312. 

52. Fla.—^Diem v. Diem, 193 So. 65, 
141 Fla. 260—^Dowdy v. Dowdy, 181 
So. 901, 132 Fla. 638. 

Iowa.—Inman v. Inman, 195 N.W. 583, 
196 low-a 845. 

La.—Moore v. Moore, 187 So. 670, 192 
La. 289—Schoras v. Staba, 91 So. 
148, 150 La. 674—McCarty v. Stel- 
ly. 82 So. 411, 145 La. 456—Schlater 
V. LeBlanc, 46 So. 921, 121 La. 919. 
Mich.—Brookhouse v. Brookhouse, 
281 N.W. 573, 286 Mich. 151. 
Minn.—Bickle v. Bickle, 260 N.W. 361, 
194 Minn. 375. 

Neb-—Paris v. Paris, 185 N.W. 347, 
107 Neb. 214. 

N.T.—Gloster v. Gloster, 48 N.Y.S. 

160, 23 App.Div. 336. 

Ohio.—^Purmort v. Purmort, 32 Ohio 
N.P.,N.S., 313. 

Tenn.—Humphreys v. Humphreys, 
281 S.W.2d 270, 39 Tenn.App. 99— 
Corpus Juris Secundum q.uoted in 
Meeks v. Meeks, 179 S.W.2d 189, 
192, 27 Tenn.App. 279. 

Tex.—^Erwin v. Erwin, Civ.App., 231 
S.W. 834. 

Va.—Ringgold v. Ringgold, 104 S.E. 

836, 128 Va. 485, 12 A.L.R, 1383. 
Wash.—^Anderson v. Anderson, 93 P. 
2d 290, 199 Wash. 696. 

*Tt is not necessary for a husband 
to beat, or otherwise physically hurt 
his mate, or apply to her false accusa¬ 
tions of criminal or unfaithful con¬ 
duct in order to constitute cruel and 
inhuman treatment. In this juris¬ 
diction, it has been held that con¬ 
temptible conduct, insulting insinu¬ 
ations, deliberate disregard of the 
other's comfort and pleasure, pro¬ 
longed petulance, studied sneers, and 
sullen silence practiced by one spouse 
towards the other for a considerable 
length of time is more likely to make 
the life of the injured party more 
miserable and burdensome than are 
acts of physical cruel and inhuman 
treatment.” 

Or.—Costello v. Costello, 251 P. 303, 
120 Or. 436. 

Particular conduct constituting cruel- 
ty 

(1) Husband’s persistence in al¬ 
lowing family home to be maintained 
in proximity of mother’s home know¬ 
ing that mother was hostile to wife, i 


La.—Cormier v. Cormier, 190 So. 365, 
193 La. 158. 

(2) Husband’s conduct in giving up 
work for religion and requiring wife 
to give up friends and outside asso¬ 
ciations. 

La.—Krauss v. Krauss, 111 So. 683, 
163 La. 218. 

(3) Letters written by husband to 
children and the wife in studied at¬ 
tempt to harass, insult, humiliate, and 
degrade the wife, with view of forc¬ 
ing her to consent to divorce. 

La.—Hansbrough v. Hansbrough, 96 
So. 27, 153 La. 445. 

(4) Where a wife’s peculiarities of 
temperament were such that it would 
be impossible for any one to live 
with her in peace, and her conduct 
in that respect and her general at¬ 
titude toward her husband had 
been such as to humiliate him, in¬ 
jure his health and prospects as a 
physician, and unjustly degrade him 
in the community. 

Or.—Kaadt v. Kaadt, 223 P. 934, 110 
Or. 573. 

53. Fla.—Baldwin v. Baldwin, 9 So. 
2d 717, 151 Fla. 341—Gratz v. Gratz, 
188 So. 580, 137 Fla. 709. 

Ky.—Bone v. Bone, 255 S.W. 530, 200 
Ky. 736. 

Or.—^Hamilton v. Hamilton, 196 P. 
472, 100 Or. 404. 

Tenn.—Humphreys v. Humphreys, 
281 S.W.2d 270, 39 Tenn.App. 99— 
Corpus Juris Secundum quoted in 
Meeks v. Meeks, 179 S.W.2d 189, 192, 
27 Tenn.App. 279. 

Tex.—Bobbitt v. Bobbitt, Civ.App., 
291 S.W. 964. 

53.5 Wash.—Moody v. Moody, 288 P. 

2d 229, 47 Wash.2d 397. 

Spouse morose, silent, or complaining 
Where wife, except on rare occa¬ 
sions, failed to visit her husband, 
who had pulmonary tuberculosis, at 
sanitorium where he remained for 
seven years and three months, al¬ 
though her home was but a few miles 
distant, and, when she did visit him, 
she was morose and complaining or 
silent, husband was entitled to di¬ 
vorce a vinculo matrimonii on 
ground of extreme cruelty. 

Fla.—McGlathery v. McGlathery, 59 
So.2d 866. 


53.10 Tex.—Cantwell v. Cantwell, 
Civ.App., 217 S.W.2d 450, error dis¬ 
missed. 

53.15 Tex.—McCullough v. McCul¬ 
lough, 36 S.W.2d 459, 120 Tex. 209, 
rehearing denied 39 S.W.2d 105. 

Daughtry v. Daughtry, Civ.App., 
312 S.W.2d 957—Cantwell v. Cant¬ 
well, Civ.App., 217 S.W.2d 450, er¬ 
ror dismissed—Humphreys v. Hum¬ 
phreys, Civ.App., 200 S.W.2d 453— 
Buckner v. Buckner, Civ.App., 27 S. 
W.2d 311—Bobbitt v. Bobbitt, Civ. 
App., 291 S.W. 964—Cay wood v. 
Caywood, Civ.App., 290 S.W. 889— 
Lefevre v. Lefevre, Civ.App., 205 S. 
W. 842. 

Humiliating insults 
Va.—Prindes v. Prindes, 69 S.E.2d 332, 
193 Va. 463. 

53.20 Va.—Prindes v. Prindes, supra. 
53.25 Ga.—^Veazy v. Blair, 72 S.E.2d 
481, 80 Ga.App. 721. 

Discourtesy 

Uniform and continued discourtesy 
of one spouse to other, manifested in 
various ways, such as denial of so¬ 
cial intercourse, or coolness of man¬ 
ner, while both reside together, hus¬ 
band providing support and wife per¬ 
forming ordinary household duties, is 
not alone ground for divorce. 

W.Va.—Davis v. Davis, 70 S.E.2d 889, 
137 W.Va. 213. 

53.30 Minn.—^^Vilson v. Wilson, 38 
N.W.2d 154, 229 Minn. 126—Tomp¬ 
kins V. Tompkins, 283 N.W. 485, 204 
Minn. 323. 

Continued contempt and disrespect 
Ky.—Trout v. Trout, 177 S.W.2d 864, 
296 Ky. 843—Hockensmith v. Hock- 
ensmith, 151 S.W.2d 37, 286 Ky. 448. 
53.35 N.J.—Germain v. Germain, 90 
A.2d 531, 20 N.J.Super. 565. 

53.40 Ky.—Trout v. Trout, 177 S.W. 
2d 864, 296 Ky. 843—Hockensmith 

V. Hockensmith, 151 S.W.2d 37, 286 
Ky. 448. 

Minn.—^Wilson v. Wilson, 38 N.W.2d 
154, 229 Minn. 126. 

53.45 N.J.—Germain v. Germain, 90 
A.2d 531, 20 N.J.Super. 565. 

53.50 Minn.—^Wilson v. Wilson, 38 N. 

W. 2d 154, 229 Minn. 126. 

53.55 Ky.—^Wheat v. Wheat, 228 S.W. 
2d 441, 312 Ky. 514. 
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to the other or which destroj-s the peace and happi¬ 
ness of the other ;53.60 and the settled aversion of 
one spouse to the other may be indicated bj* criticism, 
coldness, neglect, contempt, and disrespect.®^-®* 
Cruelty may consist of a manifested indifference of 
one spouse to the other,*®-’'® but in determining 
whether indifference is sufficient to constitute cruel¬ 
ty, the test is subjective rather than objective, and 
it is not the indifference that is shown, but the effect 
of it on the aggrieved party that is determina- 

Cruelty sufficient to warrant a divorce may con¬ 
sist of nagging and scolding of one spouse by the 
other over a long period of time,54 although no 
personal violence is threatened,54.5 and fits of rage 
continued over a long period of time may constitute 
cruelty,55 and a wife may be guilty of cruelty suf- 


DIVORCE § 28(1) 

ficient to justify a divorce where she b^means or 
humiliates her husband and refuses to attei:<l to her 
household duti c s . 5 6 

Cruelty sufficient to authorize a divorce ma:* con¬ 
sist of such unnatural and infamous conduct on the 
part of one spouse as would make the marital rela¬ 
tion revolting to the offended spouse and render it 
impossible for him or her to discharge the duties of 
the marital relation, thus defeating the whole pur¬ 
pose of that relation.55-5 Thus, cruelty is shown 
where a husband destroys his wife’s peace of mind 
and happiness by his revolting and disgusting per¬ 
sonal habits and conduct,5" or by compelling her 
to submit to abortions thereby defeating the ob¬ 
jects of the marriage relation ;58 but a husband is 
not necessarily guilty of cruelty sufficient to author¬ 
ize a divorce because he is displeased at his wife’s 


Wash.—Neff v. Neff. 192 P.2d 344, 30 
Wash.2d 593—Sabot v. Sabot, 166 P. 
624, 97 Wash. 395. 

53.60 Ky.—Coleman v. Coleman, 269 
S.W.2d 730. 

53.65 Ky.—Grove v. Grove, 39 S.W.2d 
193, 239 Ky. 32. 

Studied misconduct 

Under statute entitling husband to 
divorce when wife has habitually be¬ 
haved toward him, for not less than 
six months, in such cruel and inhu¬ 
man manner as to indicate a settled 
aversion to him or to destroy perma¬ 
nently his peace or happiness, it may 
be necessary for misconduct to be 
“studied,” that is, intentional, in or¬ 
der to establish a "settled aversion," 
but such misconduct need not neces¬ 
sarily be studied in order to destroy 
"peace or happiness” of aggrieved 
spouse. 

Ky.—Coleman v. Coleman, 269 S.W.2d 
730. 

53.70 Wash.—Metcalf v. Metcalf, 310 
P.2d 254, 50 Wash.2d 167—Neff v. 
Neff, 192 P.2d 344, 30 Wash.2d 593. 

Denial of social intercourse 

Cold and studied indifference to¬ 
ward a wife and failure to talk to her 
or to accompany her anywhere, and 
the spending of evenings with his 
friends and companions. 

Wash.—Kreplin v. Kreplin, 188 P. 14, 
110 Wash. 135. 

Coldness of one spouse for other 

"While perhaps coldness alone is 
not sufficient to constitute extreme 
cruelty, it is included in the term, 
and, depending upon its degree, is one 
of the matters which may militate 
against a successful marriage.” 

Cal.—McGann v. McGann, 186 P.2d 
424, 426, 82 C.A.2d 382. 

53.75 Wash.—Neff v. Neff, 192 P.2d 
344, 30 Wash.2d 593. 

27A C. J.S.—6 


As depending on attitude of spouse 
toward other 

If husband is indifferent to his wife, 
then wife’s indifference to husband 
would not constitute cruelty to de¬ 
cree a divorce to husband; but if 
husband is devoted to his wife, her 
indifference to husband would be cru¬ 
elty which would authorize a divorce 
if long continued. 

Wash.—^Neff v. Neff, supra. 

54. Cal.—Barngrover v. Barngrover, 
206 P. 461, 67 C.A. 43. 

Ga.—Alford v. Alford, 7 S.E.2d 278, 
189 Ga. 630, affirmed in part and 
reversed in part on other grounds 
9 S.E,2d 895, 190 Ga. 562. 

Mich.—Gilchrist v. Gilchrist, 52 N.W. 

2d 531, 333 Mich. 275. 

Mont.—Putnam v. Putnam, 282 P. 855, 
86 Mont. 135, 

Neb.—Sell v. Sell, 29 N.W.2d 877, 148 
Neb. 859. 

Tenn.—Corpus Juris SeeuxLdum quot¬ 
ed iu Meeks v. Meeks, 179 S.W.2d 
189, 192, 27 Tenn,App. 279. 

Wis.—Perloff v. Perloff, 240 N.W. 126, 
206 Wis. 565. 

Nagging, scolding, and insulting lau- 
guage 

Wash.—^Metcalf v, Metcalf, 310 P.2d 
254, 50 Wash.2d 167. 

Nagging in privacy of home 

Nagging and abusive language to¬ 
ward husband which occurred in pri¬ 
vacy of home and which did not in¬ 
volve personal violence, did not 
amount to extreme cruelty within 
meaning of divorce statute, even 
though conduct of wife caused hus¬ 
band worry and mental suffering, re¬ 
sulting in some loss of weight and a 
nervous condition. 

Del.—Cannon v. Cannon, 82 A.2d 737, 
7 Terry 237. 

Occasional scolding by wife not 
cruelty 

Ky.—Trout v. Trout, 177 S.W.2d 864, 
296 Ky. 843—^Hockensmith v. Hock- 
ensmith, 151 S.W.2d 37, 286 Ky. 448. 
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54.5 Neb.—De Waal v. De Waal, 29 
N.W.2d 371, 148 Neb. 756. 

55. Tenn.— Corpus Juris Secundum 
quoted in Meeks v. Meeks, 179 S.W. 
2d 189, 192, 27 Tenn.App. 279. 

Wash.—Metcalf v. Metcalf. 310 P.2d 
254, 50 Wash.2d 167—Reiser v. 

Reiser, 220 P. 761, 127 Wash. 186. 
Habitual indulgence in violent tem¬ 
per 

If habitual indulgence in a violent 
and ungovernable temper is relied on 
in a divorce suit, it is necessary to 
show that defendant’s temper was 
displayed toward plaintiff habitually 
so as to affect injuriously health, per¬ 
sonal safety, and conduct, or to ren¬ 
der life an oppressive and intolerable 
burden, making it impracticable to 
perform marital duties. 

Fla.—^Masilotti v. Masilotti, 7 So.2d 
132, 150 Fla. 86. 

Occasional fits of 111 temper not cru¬ 
elty 

Ky.—Trout v. Trout, 177 S.W.2d 864, 
296 Ky. 843—Hockensmith v, Hock- 
ensmith, 151 S.W.2d 37, 286 Ky. 448. 

56. Ark.—^McGee v. McGee, 80 S.W. 
579, 72 Ark. 355. 

Conn.—Swist v. Swist, 140 A. 820, 107 
Conn. 484. 

Tenn.— Corpus Juris Secundum quot. 
ed in Meeks v. Meeks, 179 S.W.2d 
189, 193, 27 Tenn.App. 279. 

Wis.—Cascio v. Cascio, 48 N.W.2d 510, 
259 Wis. 273. 

56.5 Miss.—Scott V. Scott, 69 So.2d 
489, 219 Miss. 614—Sandifer v. San- 
difer, 61 So.2d 144, 215 Miss. 414— 
Hoffman v. Hoffman, 56 So.2d 58, 
213 Miss. 9—Smith v. Smith, 40 So. 
2d 156, 205 Miss. 794—Russell v. 
Russell, 128 So. 270, 157 Miss. 425. 

57. Cal.—^Hansen v. Hansen, 261 P. 
503, 86 C.A. 744. 

58. Or.—^White v. White, 197 P. 1080, 
100 Or. 387. 

19 C.J. p 50 note 42, 
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pregnancy,5 8.0 or because of a husband’s pleas with constitute cruelty when coupled with unkindness 
his pregnant wife that she procure an abortion,58*^® and demands that a divorce be obtained,^^-^ but 

or because of threats by the husband to leave if the disavowals of love, expressions of hatred and the 

wife, in the event of pregnancy, would not submit like, do not per se constitute cruel treatment 

to an abortion.^8*15 and the fact that a wife is moody, whimsical, ex¬ 

it has been held that mere rudeness of language, 3 .cting, irascible and inconsiderate of her husband, 
neglect, indifference, petulance of manners, austeri- to take an interest in his affairs or enter into 

ty of temper, or an occasional sally of passion or social life which he desires, does not entitle the 

act of ill treatment which does not injure or threat- husband to a divorce on the ground of cruelty.®^ 

en to injure the health of the complaining party does Other acts or conduct have been held to consti- 

not constitute legal cruelty.59 Statements by one tute,®!-^ or not to constitute^i-io cruelty within the 

spouse to the other of love for another person may meaning of divorce laws. 


58.5 Mo.—^Hicks v. Hicks, App., 270 
S.W.2d 625. 

58.10 Pa.—^Knaus v. Knaus, 95 A.2d 
358, 173 Pa.Super. 111. 

58.15 N.J.—Regran v. Regan, 135 A. 
478, 100 X.J.Eq. 158. 

59. Cal.—Schlecht v. Schlecht, 277 P. 
1065, 99 C.A. 163. 

Del.—Cannon v. Cannon. 82 A.2d 737, 
7 Terry 237. 

Ga.—^Hilburn v. Hilburn, 81 S.E.2d 1, 
210 Ga. 497—^Dougherty v. Dough¬ 
erty, 112 S.E. 454, 153 Ga. 487. 

Ill-—^Kempski v. Kempski, 77 N.E.2d 
344, 333 Ill.App. 331. 

Ky.—Baker v. Baker, 194 S.W.2d 825, 
302 Ky. 396. 

La,—^Artigues v. Artigues, 135 So. 
665, 172 La. 884, 76 A.L.R. 981. 

Md.—^Rosenthal v. Rosenthal, 96 A,2d 
500, 202 Md. 375—Sullivan v. Sul¬ 
livan, 87 A.2d 604, 199 Md. 594— 
Cullotta V. Cullotta, 66 A.2d 919, 193 
Md. 374—Eberwein v. Eberwein, 65 
A.2d 792, 193 Md, 95—Elzey v. El- 
zey, G5 A.2d 563, 193 Md. 13—Smith 
V. Smith, 63 A.2d 628, 192 Md. Ill 
—Brault V. Brault, 55 A.2d 497, 189 
Md. 175—Sensahaugh v. Sensa- 
baugh. 46 A.2d 635, 186 Md. 348— 
Collins V. Collins, 42 A.2d 680, 184 
Md. 655—Stirn v. Stirn, 36 A.2d 695, 
183 Md. 59—Hamren v. Hamren, 26 
A.2d 381, ISO Md. 692—Timanus v. 
Timanus, 10 A.2d 322, 177 Md. 686— 
Poole V. Poole, 6 A.2d 243, 176 Md. 
696—Brett v. Brett, 182 A. 305, 169 
Md. 704—Bonwit v. Bomvit, 181 A. 
237, 169 Md. 189—McKane v. Mc- 
Kane. 137 A. 288, 152 Md. 515— 
Short V. Short, 135 A. 176, 151 Md. 
444—Hastings v. Hastings, 127 A. 
743, 147 Md. 177. 

Miss.—McBroora v. McBroom, 58 So. 
2d 831, 214 Miss. 360. 

Nev.—Nielsen v. Nielsen, 38 P.2d 663, 
55 Nev. 425. 

N-Y.—Otton V. Otton, 188 N.Y.S. 255, 
196 App.Div. 403—Reese v. Reese! 
185 N.T.S. 110, 194 App.Div. 907. 

N.D.—Miller v. Miller, 55 N.‘\V.2d 218. 
79 N.D. 161— Corpus Juris Secun¬ 
dum cited iu Henry v. Henry, 46 
N.W.2d 701, 706, 77 N.D. 845. 

Pa.—Siebenheller v. Siebenheller, 8 
Pa.Dist. & Co. 348—Gabriel v. Ga¬ 
briel, 3 Pa.Dist. & Co. 607. 


Va.—Upchurch v. Upchurch, 76 S.E. 
2d 170, 194 Va. 990. 

Wash.—Taylor v. Taylor, 275 P. 719, 
151 Wash. 380. 

19 C.J. p 45 note 96 [c], p 54 note 

10 . 

Origin of statement 

“In the celebrated opinion in Evans 
V. Evans, 1 Hagg.Consist. 35, 4 Eng. 
Ec. 310, 161 Eng.Reprint 466, deliv¬ 
ered in 1790, Lord Stowell said: ‘Mere 
austerity of temper, petulance of 
manners, rudeness of language, a 
want of civil attention and accom¬ 
modation, even occasional sallies of 
passion, if they do not threaten bodi¬ 
ly harm, do not amount to legal cru¬ 
elty; they are high moral offenses in 
the marriage state undoubtedly, not 
innocent surely in any state of life, 
but still they are not that cruelty 
against which the law can relieve. 
Under such misconduct of either of 
the parties, for it may exist on one 
side as well as on the other, the suf¬ 
fering party must bear in some de¬ 
gree the consequences of an injudi¬ 
cious connection; must subdue by 
decent resistance or by prudent con¬ 
ciliation; and if this cannot be done, 
both must suffer in silence. And if 
it be complained that by this inactiv¬ 
ity of the courts much injustice may 
be suffered, and much misery pro¬ 
duced, the answer is that courts of 
justice do not pretend to furnish 
cures for all the miseries of human 
life.’ “ 

Md.—Scheinin v. Scheinin, 89 A.2d 
609, 611, 200 Md. 282. 

59.5 Cal.—Cairo v. Cairo, 197 P.2d 
208, 87 C.A.2d 558. 

60. W.Va.—Schutte v. Schutte, 111 
SE. 840, 90 W.Va. 787. 

Limited divorce 

La.—Parrish v. Parrish, 113 So. 764, 
164 La. 62—Ducros v. Ducros, 101 
So. 407, 156 La, 1033. 

61. Wash.—Branscheid v. Bran- 

scheid, 67 P. 812, 27 Wash. 368. 

61.5 Conduct constituting cruelty 

(1) Persistent and malicious ma¬ 
ligning of complaining spouse's near 
relatives. 

Fla.—Gratz v. Gratz, 188 So. 580, 37 
Fla. 709—^Erdmans v. Erdmans, 107 
So. 188, 90 Fla. 858. j 
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1^.1.—Borda v. Borda, 117 A. 362, 44 
R.I. 337. 

(2) Evidence that wife berated hus¬ 
band, belittled his family, slammed 
doors and was generally quarrelsome, 
disagreeable, and unpleasant to him 
while he was suffering from a seri¬ 
ous illness. 

Fla.—Henderson v. Henderson, 189 So. 
24, 137 Fla. 770. 

(3) Where wife wantonly assailed 
husband's character and demanded 
his expulsion from membership in 
a fraternal organization to which he 
belonged. 

Tex.—Dawson v. Dawson, 132 S.W. 
379, 63 Tex.Civ.App. 168. 

(4) Where husband shortly after 
his marriage offered his wife money 
to return to her former home be¬ 
cause her health had become impair¬ 
ed, stating that he could not alford 
to marry a doctor's bill. 

Ky.—Broyles v. Broyles, 106 S.W. 212, 
32 Ky.L. 445. 

(5) Telling lewd and salacious sto¬ 
ries in presence of guests. 

Iowa.—Ernest v. Ernest, 55 N.W 2d 
192, 243 Iowa 1249. 

(6) Institution of unwarranted liti¬ 
gation by one spouse against the oth¬ 
er. 

^*^^~G^rossman v. Grossman, 90 So.2d 

61.10 Conduct not constituting cru¬ 
elty 

(1) Fact that husband constantly 
objects to expenditures of his wife 
and upbraids her therefor, where such 
conduct does not seriously affect her 
health or interfere with her interests 
or duties in public affairs. 

—Mahnken v. Mahnken, 82 NW 
870, 9 N.D. 188. 

(2) Acts of husband in censuring 
wife for having crying spells. 

Colo.—Oates v. Oates 210 P 3‘’5 

Colo. 195. . - , - 

(3) Husband’s reproving wife for 
indiscretions. 

N.J.—Burlingham v. Burlingham. 116 
A. 494, 93 N.J.Eq. 452. 

(4) Husband's twitting wife of fail¬ 
ure to come with dowry. 

Mich.—Gordon v. Gordon, 221 N W 
170, 244 Mich. 42, 
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Conduct involving children. While a husband 
may use force in protecting himself from unreason¬ 
able interference by the wife in the proper chastise¬ 
ment of their child,62 yet if he maltreats the child 
solely to give the mother pain and as a result her 
health is impaired it is legal cruelty.63 If one 
spouse abuses his children the law provides a rem¬ 
edy for such misconduct, but the remedy is not to 
grant a divorce to the other spouse for cruelty,63.5 
and thus, even though a husband metes out to his 
children punishment which is excessive, or unneces¬ 
sarily frequent punishment, such conduct does not 
make out a case of extreme cruelty entitling the 
wife to a divorce.63.i0 Corporal punishment admin¬ 
istered by a wife to her stepchild is not such cruel 
treatment of the husband as entitles him to a di¬ 
vorce, 6^ unless it is intended for the purpose of 
giving him grief and to affect his health.65 Other 
conduct involving children has been held not to 
constitute cruelty sufficient to justify a divorce.65.5 

Attempts to entrap. The conduct of either hus¬ 
band or wife in maliciously concocting schemes to 
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entrap one or the other into the appearance of hav¬ 
ing committed adultery for the purpose of secur¬ 
ing evidence to be used in a suit for divorce is cruel¬ 
ty' which entitles the injured party to a divorce,66 
especially where the effect of such conduct has 
been to endanger the life of the party sought to be 
entrapped,®' but, according to some authorities, not 
otherwise.6S It is not cruelty, however, on the part 
of a wife to employ a detective to follow her hus¬ 
band where she is induced to do so by the immoral 
conduct of the husband.69 

§ 28(2).-False Charges 

a. Of misconduct generally 

b. Of crimes 

c. Of mental or physical infirmities 
a. Of Misconduct G-enerally 

While a mere accusation of one spouse by the other 
of infidelity is not such cruelty as will authorize a di¬ 
vorce, if the accusation is made falsely, maliciously, and 
without probable cause it may amount to cruelty, par¬ 
ticularly if it causes suffering endangering health. 


(5) Obtaining- a Mexican divorce de¬ 
cree without service of process on 
other spouse, and without other 
spouse making appearance. 

N.Y.—-Hersh v. Hersh, 171 N.T.S.2d 
450, 5 A.D.2d 874. 

(6) Husband’s attempted suicide. 
N.J.—Dodge V. Dodge, 142 A. 178, 103 

N.J.Eq. 45. 

(7) Husband’s threat to leave com¬ 
plainant and go to another country. 
Fla.—Chisholm v. Chisholm, 125 So. 

694, 98 Fla. 1196. 

(8) Humiliation caused wife be¬ 
cause of husband’s purchasing furni¬ 
ture on credit and refusing to pay 
therefor. 

La.—^Di Franco v. Gagliano, 142 So. 
699, 174 La. 1093. 

(9) Action of wife in giving draft 
board information that resulted in re¬ 
classification of husband, since it 
would be presumed draft board did 
its duty. 

N.D.—Belt V. Belt, 32 N.W.2d 674, 75 
N.D. 723. 

(10) Husband’s neglect of wife and 
failure to give her more of his socie¬ 
ty, and his use, without wife’s con¬ 
sent, of money she had earned prior 
to marriage as first payment on their 
home. 

La.—^Ducros v. Ducros, 101 So. 407, 
150 La. 1033. 

(11) Ill feeling between wife and 
husband’s mother and sister which 
caused the separation of the husband 
and wife. 

Wis.—Nowack v. Nowack, 293 N.W. 
916, 235 Wis. 620. 

(12) Wife’s conduct toward hus¬ 
band, in urging her objections to his 
conduct with another woman. 


Cal.—^Annen v. Annen, 250 P. 580, 7 
C.A. 626. 

(13) Fact that husband was a Com¬ 
munist. 

Wash.—-Braun v. Braun, 197 P.2d 442, 
31 Wash.2d 468. 

(14) Quarrels occasioned by wife’s 
attendance of dances and husband’s 
disapproval. 

Iowa.—Hilliker v. Hilliker, 195 NAV. 
213, 196 Iowa 698. 

(15) Wife’s representation before 
marriage that she was widow, whose 
husband was dead, and failure to 
disclose that second husband was di¬ 
vorced and living. 

Tex.—Stephens v. Stephens, Civ.App., 
281 S.W, 1096. 

(16) Pact that wife conspired with 
her children by transferring her sep¬ 
arate property to them to defraud her 
creditors, and that she was dishonest 
and would not pay her debts. 

Tex.—Snodgrass v. Snodgrass, Civ. 
App., 258 S.W. 263. 

(17) A husband’s refusal to con¬ 
sent to wife’s return to their farm 
from city in which they are living 
with their children. 

Tenn.—Loy v. Loy, 151 S.W.2d 178, 25 
Tenn.App. 99. 

(18) Husband’s refusal to destroy 
an antenuptial agreement after mar¬ 
riage where agreement had been en¬ 
tered into by parties, each agreeing 
to waive rights in estate of other, 
and husband had agreed to destroy 
agreement after marriage. 

N.Y.—Lubenstein v. Lubenstein, 45 N. 
Y.S.2d 740, 267 App.Div. 408. 

62. Tex.—Loring v, Loring, 42 S.W. 
642, 17 Tex.Civ.App. 95, 
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63. Nev.— Corpus Juris cited in Mil¬ 
ler V. Miller, 11 P.2d 10S8, 10S9. 
54 Xev. 44. 465. 

19 C.J. p 51 note 51. 

63.5 N.J.—Germain v. Germain, 90 
A.2d 531, 20 X.J.Super. 566. 

63.10 N.J.—Germain v. Germain, su¬ 
pra. 

64. Tex.—Murchison v. Murchison, 
Civ.App., 171 S.W. 790. 

65. La.—Romero v. Dautrielle, 112 
So. 498, 163 La. 597. 

It is duty of wife to exert herself 
to promote the w-elfare of her step¬ 
children and to treat them with con¬ 
sideration and kindness- 
Or.—Kruschke v. Kruschke, 205 P. 
973, 103 Or. 601. 

65.5 Refusal to keep child 
Husband’s refusal to permit wife 

to keep her brother’s baby did not 
constitute cruelty. 

Conn.—Valluzzo v. Valluzzo, 132 A. 
400, 104 Conn. 152. 

Refusal to pay for college education 
Fact that husband refused to pay 
for a college education for three sons 
did not constitute cruel and inhuman 
treatment of wife, seeking a divorce. 
Or.—Pryse v. Pryse, 305 P.2d 392, 
209 Or. 173. 

66. Mich.—^Van Voorhis v. Van Voor- 
his, 53 N.W. 964, 94 Mich. 60. 

19 C.J. p 51 note 63. 

67. N.Y.—Fowler v. Fowler, 11 N.Y. 
S. 419, 19 N.Y.Civ.Proc. 282. 

68. Iowa.—Blair v. Blair, 76 N.W. 
700, 106 Iowa 269. 

19 C.J. p 51 note 65. 

69. Tex.—^Dickinson v. Dickinson. 
Civ.App., 138 S.W. 205. 
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28(2) DIVORCE 


Ordinarily a mere accusation of immorality or 
marital infidelity does not alone constitute such 
cruelty as will authorize a divorce the 

g’cneral rule is that unfounded accusations of mis¬ 
conduct which tend to degrade and humiliate ac¬ 


cused spouse ma}^ warrant a divorce for cruelty,70 
and where either spouse falsely charges the other 
with adu'terv, and the charge is made maliciously 
and without probable cause, the accusation may con¬ 
stitute legal cruelty,71 particularly if the charges 


69.50 Iowa.—ililier v. Miller, 8S X. 

W. 2d Sit;. 

—MacArthiir v. MacArthur. 37 A. 
2d 76. 135 X.J.Eq. 215—Fallon v. 
Fallon, 162 A. 406, 111 X.J Eq 512. 

70. Anz.—W’illiams v. Williams, 291 
P. 993. 37 Ariz. 176. 

Mich.—Brookhouse V. Brookhouse, 281 
XW. 573, 2S6 Mich. 151—De Vuist 
V De Vuist, 199 X.W. 229. 22S Mich. 
451. 

Ross V. Ross, 147 A. 193, 105 
X" J.Eq. 17(1, affirmed 14S A. 920, 106 

X. J.Eq. 277. 

X'.D.— Corpus Juris secundum quoted 
in Fleck v. Fleck, 58 X.W.2d 765, 
768, 79 X.D. 561. 

Circulutingr rumors chargriug* improp¬ 
er conduct 

If one spouse falsely and malicious¬ 
ly circulates rumors concerning the 
other, charging any unlawful or im¬ 
moral conduct which naturally lends 
to cause shame, humiliation, or dis¬ 
grace, such conduct constitutes cruel¬ 
ty sufficient to justify divorce. 

Miss.—Hibner v. Hibner, 64 So.2d 756, 
217 Miss. Oil. 

71. Alaska.—Day v. Day, 5 Alaska 
584. 

Ariz.—Dickason v. Dickason, 12 P.2d 
280. 40 Ariz. 377. 

Cal.—Mayo v. Mayo, 43 P.2d 535, 3 
C.2d 51. 

Stampfli V. Stampfii, 199 P. 829, 
53 C.A. 126. 

Conn.—Babcock v. Babcock, 167 A, 
S15. 117 Conn. 310—O'Brien v. 

O'Brien, 124 A. 816, 101 Conn. 80. 
D.C.—Holt V, Holt, 77 F.2(i 538, 64 
App.D.C. 280. 

Parsons v. Parsons, 17 So.2d 
223, 154 Fla. 299. 

Ind.—^Edward v. Edward, 125 N.E. 

468, 72 Ind.App. 638. 

Iowa.—Levis v, Levis, 52 N.\V.2d 509, 
243 Iowa 574—^Worthington v. 
Worthington. 29 N.W.2d 186, 238 
Iowa 1044—Blazek v. Blazek. 249 N, 
W. 199, 216 Iowa 775—Williges v. 
Williges, 247 X.W. 222, 215 Iowa 
PCO—McClurg V. McClurg, 222 N.W. 
862, 207 Iowa 271—^Miller v. Miller, 
211 N.W. 705, 203 Iowa 1218, opin¬ 
ion supplemented 214 N.W. 613, 2 j 3 
Iowa 1218—Massie v. Massie, 210 
N.W. 431, 202 Iowa 1311. 

Kan.—Bracken v. Bracken, 223 P. 288, 
115 Kan. 494. 

Ky.—Patterson v. Patterson. 266 S. 
W.2d 91—^Wright v. Thomas, 209 S. 
lV.2d. 315, 306 Ky. 763—Rupard v. 
Rupard, 192 S.W.2d 477, 301 Ky. 
554—Barnett v. Barnett, 168 S.W. 
2d 17, 292 Ky. 840—Sandlin v. Sand¬ 
lin, 158 S.W.2d 635, 289 Ky. 290_ 

Land v. Land, 132 S.W.2d 742, 280 


Ky. 122—^Wiggins v. Wiggins, 101 
S.W.2d 1097. 268 Ky. 352—Woford 
V. Woford. 103 S.W.2d 296, 267 Ky. 
787—Austin v. Austin, 50 S.W. 2d 
9, 243 Ky. 848—Perkins v. Perkins, 
44 S.W.2d 1073, 241 Ky. 695—Grove 

V. Grove, 39 S.W.2d 193, 239 Ky. 
32—Jones v. Jones, 266 S W. 48. 205 
Ky. 538—Johnson v. Johnson, 209 
S.W. 385, 183 Ky. 421. 

La.—Vicknair v. Terraeina, 113 So. 
787, 164 La. 117—Champagne v. Du- 
plantis, 84 So. 513, 147 La. 110. 

Md.—Robertson v. Robertson, 51 A.2d 
73, 187 Md, 560. 

Mich.—Corpus Juris Secundum cited 
in Hartka v. Hartka, 78 N.W.2d 133, 
346 Mich. 453—^Lehman v. Lehman, 
71 N.W.2d 250, 342 Mich. 708—Gil¬ 
christ V. Gilchrist, 52 N.W.2d 531, 
333 Mich. 275—Kinek v. Kinek, 49 
N.W.2d 58, 331 Mich. 54—Ziontz v. 
Ziontz. 36 N.W.2d 882, 324 Mich. 
155—Mark v. Mark, 29 N.W.2d 683, 
319 Mich. 258—^Kennedy v. Kennedy, 
5 N.W.2d 438. 302 Mich. 491, 143 
A.L.R. 617—Gindorff v. Gindorff, 
295 N.W. 229, 295 Mich. 460— 
Brookhouse v. Brookhouse, 281 N. 

W. 573, 286 Mich. 151—Parley v. 
Farley, 270 N.W. 711, 278 Mich. 361, 

109 A.L.R. 678—Simon v. Simon, 
196 N.W. 360, 225 Mich. 645. 

Miss.—Hibner v. Hibner, 64 So.2d 756, 
217 Miss. 611. 

Mo.—Holm V. Holm, App., 251 S.W. 
130—Milster v. Milster, 209 S.W. 
620, 200 Mo.App. 603- 
Mont.—Crenshaw v. Crenshaw, 182 P. 
2d 477, 120 Mont. 190—Putnam v. 
Putnam. 282 P. 855, 86 Mont. 135. 
Neb.—Meredith v. Meredith, 29 N.W. 
2d 643, 148 Neb. 845. 

N.J.—MacArthur v. MacArthur, 37 A. 
2d 76, 135 N.J.Eq. 215—Fallon v. 
Fallon, 162 A. 406, 111 N.J.Eq. 512— 
Feybusch v. Peybusch, 160 A. 386, 

110 N.J.Eq. 358—Barton v. Barton, 
128 A. 798, 97 N.J.Eq. 404—Hill v. 
Hill, 127 A. 584, 97 N.J.Eq. 237. 

^•L,—Corpus Juris Secundum cited in 
Ruff V. Ruff, 52 N.W.2d 107, 110 
78 N.D. 775. 

Okl.—Finnell v. Pinnell, 240 P. 62 
113 Okl. 164. 

Or.—Brennan v. Brennan, 192 P.2d 
858, 183 Or. 269—Spath v. Spath, 
162 P.2d 511, 177 Or. 375—Dietz v. 
Dietz, 72 P.2d 60, 158 Or, 13—Mc- 
Callister v. McCallister, 229 P. 687, 
113 Or. 124—^Vinson v. Vinson, 226 
P. 233, 111 Or. 634. 

Pd.—Reiter v. Reiter, Com.Pl., 37 
Berks Co. 201. 

Tenn.—Berry v. Berry, 232 S.W.2d 
352. 191 Tenn. 310—Beard v. Beard, 
14 S.W.2d 745, 158 Tenn. 437. 
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Humphreys v. Humphreys, 281 S. 
W.2d 270, 39 Tenn.App. 99—Cadle 
V. Cadle. 191 S.W.2d 561, 28 Tenn. 
App. 498—^IVatson v. Watson, 149 
S.W.2d 953, 25 Tenn.App. 2S. 

Tex.—Lindsey v. Lindsey, Civ.App. 
228 S.W.2d 878. 

Va.—Hudgins v. Hudgins, 23 S.E.2d 
774, 181 Va. 81. 

AVash.—^Fruehauf v. Pruehauf, 170 P. 
2d 309, 25 Wash.2d 232— Corpus Ju¬ 
ris Secundum cited in Maley v. Mal- 
ey, 140 P.2d 262, 265, 18 AVash.2d 
766. 

19 C.J. p 51 note 67. 

False charges of infidelity as indig¬ 
nities see infra § 44(3). 

Ground for limited divorce 
Md.—Poole V. Poole, 6 A.2d 243, 176 
Md. 696. 

N.Y.—Brown v. Brown, 208 N.Y.S. 17. 
Basis for charge 

Unfounded and wanton charges of 
adultery are given more weight and 
are considered greater cruelty than 
would be the case where the circum¬ 
stances were suspicious. 

Iowa.—Shaffer v. Shaffer, 181 N.W. 
261. 

Prior infidelity 

The fact that a wife has once been 
guilty of infidelity, which her hus¬ 
band condoned, does not prevent sub¬ 
sequent unfounded accusations by 
him of infidelity on her part from 
amounting to cruelty, especially when 
considered in connection with other 
abusive conduct and without like 
fault on her part. 

Ky.—^Williams v. Williams, 250 S.W. 
982, 199 Ky. 259. 

Accusation of misconduct not shown 

(1) Generally. 

Mich.—Mulkms v. Mulkins, 184 N.W. 
509, 215 Mich. 491. 

(2) Husband’s statement that 
things told him about wife looked 
suspicious was not sufficient charge 
of unchastity as to be “cruel and in¬ 
human treatment.” 

Ky.—Reynolds v. Reynolds, 6 S.AV.2d 
1078, 224 Ky. 668. 

(3) Wife’s accusation that husband 
was entertaining other women and 
“running around” with them, with¬ 
out more, did not constitute extreme 
cruelty. 

N.J.—McNeel v. McNeel, 8 A.2d 672, 
126 N.J.Eq. 255. 

(4) Husband’s introduction in di¬ 
vorce action of disreputable witness 
who testified to wife’s lewdness, 
without making investigation as to 
witness’ character, was not of itself 
such “cruelty” as justified divorce, 

Ky.—Grove v. Grove, 39 S.W.2d 193, 

239 Ky. 32. 
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are frequently repeated.<1*5 the wife,"* are not of themselves ground for divorce, 

Even where such charges might not of them- ^ unfounded charge without ag- 

selves justify a divorce, they may have that effect gravatnig circumstances.*8 

if made in connection with offensive language or In order that unwarranted and baseless charges 
acts of violence or conduct creating a reasonable of misconduct constitute ground for divorce it may 
apprehension of violence'^2 qj. other improper con- be necessary’' that the charges be of a serious na- 

duct,such as conduct which renders further co- ture,'^^*^ and such charges are not of a serious na- 

habitation unsafe.'^^.io accusation of immoral- ture if the}" would not tend to destroy the marriage 
ity or infidelity which alone might not be ground relation.'^Also some cases hold that such charg- 
for divorce may constitute cruelty sufficient to au- es are not ground for divorce if made while the 

thorize a divorce if impairment of the health of ac- parties are living apart,“^9 but others hold that the 

cused spouse results,as where the unfounded mere fact that husband and wife were living sepa- 
accusation of adultery inflicts grievous mental suf- rate and apart does not necessarily prevent false 
fering.'^2.20 malicious charges of infidelity from constituting 

In some jurisdictions it has been held that where extreme cruelty.®® 
the false charge of adultery is made by the wife the While it has been stated that accusations of con- 
husband is not entitled to a divorce as for cruelty,*^® jugal misconduct will constitute cruelty sufficient 
unless it is shown that his health,'^*^ mental or physi- to justify a divorce only if the accusations are 
cal,'^^*^ was seriously impaired thereby, or that be- either malicious or unfounded,the generally 
cause of his temperament or calling the charges pro- recognized rule is that such charges will constitute 
duced or were likely to produce mental suffering cruelty only if it is established that the charges are 
beyond the ordinary effect which such a charge false and ordinarily such charges do not con- 
would naturally have upon a man.''^ There are a stitute cruelty if the charges are true or justified,®^*® 
few cases in which it has been held that false charg- although a charge of adultery, even though its truth 
es of adultery, whether made by the husband*^® or is established, may be made under such circumstanc- 

71.5 Fla.—^Parsons v. Parsons, 17 So. 

2d 223, 154 Fla. 2S9. 

Miss.—Hibner v. Hibner, 64 So.2d 756, 

217 Miss. 611, 

Mont.—Crenshaw v. Crenshaw, 182 P. 

2d 477, 120 Mont. 190. 

N.J.—Mac Arthur v. MacArthur, 37 A. 

2d 76, 135 N.J.Eq. 215. 

Pa.—Jones v. Jones, Com.Pl,, 41 Del. 

Co. 78. 

Wash.—Fruehauf v. Fruehauf, 170 P. 

2d 309, 25 Wash.2d 232. 

72. Alaska.—Day v. Day, 5 Alaska 
584—Olsen v. Olsen, 5 Alaska 459. 

Iowa.—Anderson v. Anderson, 174 K. 

W. 665, 189 Iowa 95, modified on 
other grounds 177 N.W. 712, 189 
Iowa 95. 

Or.—Smith v. Smith, 31 P.2d 168, 146 
Or. 600—^Ekerson v. Ekerson, 255 
P. 480, 121 Or. 402. 

Tex.—McBee v. McBee, Civ.App., 247 
S.W. 588. 

19 C.J. p 52 note 69. 

Element of cruelty 

Unfounded charges of adultery 
may be considered as an element of 
cruel and inhuman treatment. 

Iowa.—Shaffer v. Shaffer, 181 N.W. 

261. 

72.5 Having wife followed 
Fla.—Parsons v. Parsons, 17 So.2d 

223, 154 Fla. 299. 

72.10 Tenn.—Cadle v. Cadle, 191 S. 

W.2d 561, 28 Tenn.App. 498. 

72.15 Iowa.—Miller v. Miller, 88 N. 

W.2d 816. 
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72.20 N.D.—Fleck v. Fleck. 58 N.W. 
2d 765, 79 N.D. 561—Ruff v. RufC. 
52 N.W.2d 107, 78 N.D. 775. 
Impairment of health from mental 
suffering 

Where it was found that there was 
no marital infidelity, a charge of such 
misconduct would constitute cruelty 
sufficient to authorize a divorce only 
if accusation caused mental suffering 
which impaired health of accused 
spouse. 

Ohio,—Falknor v. Falknor, App., 58 
N.E.2d 699. 

73. W.Va,—Smith v. Smith, 24 S.B. 
2d 902, 152 W.Va. 489—Wolfe v. 
Wolfe, 198 S.E. 209, 120 W.Va. 389. 

74. N.J.—Stover v. Stover, 120 A. 
788, 94 N.J.Eq. 703. 

74.5 Conn.—Suffredini v. SufCredini, 
138 A.2d 710, 20 Conn.Super. 435. 

75. Okl,— Corpus Juris quoted in Els- 
wick V. Elswick, 265 P. 121, 122, 
130 Okl. 42. 

Tex.—McAlister v. McAlister, 10 S.W. 
294, 71 Tex. 695. 

W.Va.—Roush v. Roush, 111 S.E. 334, 
90 W.Va. 491. 

76. Ala.—^Folmar v. Folmar, 69 Ala. 
84. 

Hawaii.—Lyons v. Lyons, 21 Hawaii 
474. 

Limited divorce 

N.J.—Spence v. Spence, 70 A. 990, 74 
N.J.Eq. 786. 

77. Me.—Holyoke v. Holyoke, 6 A. 
I 827, 78 Me. 404. 


78. Pa.—Tandlich v. Tandlich, 21 Pa. 
Dist. 1137. 

78.5 Mich.—Gilchrist v. Gilchrist, 52 
N.W.2d 531, 333 Mich. 275—Arnold 
V. Arnold, 52 N.W.2d 211, 332 Mich. 
542. 

78.10 Mich.—^Arnold v. Arnold, su¬ 
pra. 

79. Okl.—Beach v. Beach, 46 P. 514, 
4 Okl. 359. 

19 C.J. p 52 note 73. 

80. Cal.—^-Vnderson v. Anderson, 228 
P. 715, 68 C.A. 218. 

19 C.J. p 52 note 74. 

80.5 Neb.—Meredith v. Meredith, 29 
N.W.2d 643, 148 Neb. 845—Oertle v. 
Oertle, 21 N.W.2d 447, 146 Neb. 746 
—Sample v. Sample, 116 N.W. 953, 
82 Neb. 37. 

81. Cal.—Ritter v. Ritter, 284 P. 950, 
103 C.A. 583. 

Idaho.—Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 275. 

Ky.—^Wright v. Thomas, 209 S.W.2d 
315, 306 Ky. 763—Smith v. Smith, 
250 S.W. 128, 198 Ky. 765. 

N.T.—Generous v. Generous. 99 N.T. 
S.2d 416, 197 Misc. 651. 

Sherman v. Sherman, 103 N.T.S. 
2d 374, affirmed 110 N.T.S.2d 727, 
279 App.Div. 888, affirmed 110 N.E. 
2d 736, 304 N.T. 911. 

Tenn.—Berry v. Berry, 232 S.W.2d 
352, 191 Tenn. 310. 

81.5 Idaho.—^Hiltbrand v. Hiltbrand, 
193 P.2d 391, 68 Idaho 275. 

Neb.—Meredith v. Meredith, 29 N.W. 
2d 643, 148 Neb. 845. 
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es that it constitutes cruelty toward the unfaithful 
spouse.81-10 

False charges of marital infidelity or misconduct 
will authorize a divorce only when made in bad 
faith82 and without reasonable grounds for believ¬ 
ing the charges to be true;S2.5 and it is not suf¬ 
ficient that the accusing spouse believes that the ac¬ 
cusations are true.^^.io if false accusations of 
marital infidelity are made in good faith, on reason¬ 
able ground for believing them to be true, they af¬ 
ford no ground for divorce,unless it is shown 
that they actually injure the health or endanger 
the life of the spouse.^^ 

Whether accusations of marital infidelity made 
by one spouse against the other will constitute 


“cruelty” as that term is employed in divorce law 
must be determined by the facts of each particular 
case,8‘i-5 and in determining whether such accusa¬ 
tions constitute cruelty, the test must be their ef¬ 
fect on the complaining spouse rather than their 
effect on others and their belief or disbelief of the 
charges hence the fact that the accusation w^as- 
communicated directly to the wife and not to others 
does not destroy its effect as a ground for divorce.®® 

It has been held that if an accusation of adultery 
is made so that all the other requirements exist, 
that is, made falsely, maliciously, wantonly, and 
without just cause, it still will constitute cruelty 
sufficient to justify a divorce only if it is made under 
circumstances which in fact cause anguish and pain 
which endangers or threatens to endanger the health 


81.10 Cliarire made while spouse 
helpless in hospital 
Where wife sustained severe in¬ 
juries while riding in car operated 
by husband and, while she was help¬ 
lessly immobilized in casts in hos¬ 
pital, husband discovered proof of 
wife’s adultery and charged her with 
such misconduct, threatened divorce, 
and threatened to deprive her of cus¬ 
tody of children, his conduct under 
circumstances and conditions consti¬ 
tuted cruelty. 

Ariz.—Grimditch v. Grimditch, 225 P. 
2d 489, 71 Ariz. 198, modified on 
other grounds 226 P.2d 142, 71 Ariz. 
237. 

82. D.C.—Simmons v. Simmons, 

Mun.App., 140 A.2d 186. 

Ky.—Rupard v. Rupard, 193 S.W.2d 
477, 301 Ky. 554—Barnett v. Bar¬ 
nett, 168 S.W.2d 17, 293 Ky. 840— 
Grove v. Grove, 39 S.W.2d 193, 239 
Ky. 32. 

Okl.—Corpus Juris QL^oted iu Elswick 
v. Elswick, 265 P. 121, 122, 130 Okl. 
42. 

19 C.J. p 52 note 78. 

ILimited divorce 

N.T.—Generous v. Generous. 99 N.T. 
S.2d 416, 197 Misc. 651—Pearson v. 
Pearson, 173 N.T.S. 563, 104 Misc. 
675. 

82.5 Cal.—McPall v. McFall, 136 P. 

2d 580, 58 C.A.2d 208. 

D.C.—Simmons v. Simmons, Mun. 
App., 140 A.2d 186. 

l^egal proof not required 
A wife cannot be found guilty of 
cruelty when, if she charges her hus¬ 
band with infidelities, she does not 
have at hand evidence by which she 
could legally prove such charges in 
a court of law; but to make such 
charges without knowledge of some 
facts which would cause a reasonable 
person to conclude that they were 
true, to make them solely on the ba¬ 
sis of suspicion or that blind unrea¬ 
soned conviction which freq.uently 


goes under the name of “woman’s in¬ 
tuition,” is the very essence of cru¬ 
elty in its most refined and aggra¬ 
vated form. 

N.Y.—Sherman v. Sherman, 103 N.Y. 
S.2d 374, affirmed 110 3Sr.Y.S.2d 727, 
279 App.Div. 888, affirmed 110 N.E. 
2d 736, 304 N.Y. 911. 

Absence of evidence to sustain charge 
Where a wife who is cultured and 
refined is charged by her husband 
with infidelity, and such charge is 
made w’ith an evil intent to degrade 
and humiliate her, and there is no 
evidence to sustain charge, divorce 
should be granted on that ground 
alone. 

Tenn.—Berry v. Berry, 232 S.W.2d 
352, 191 Tenn. 310. 

82.10 N.Y.—Sherman v. Sherman, 
103 N.Y.S.2d 374, affirmed 110 N.Y. 
S.2d 727, 279 App.Div. 888. affirmed 
110 N.E.2d 736, 304 N.Y. 911. 

83. Cal.—Truax v. Truax, 146 P.2d 
88, 62 C,A.2d 441. 

Idaho.—Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 275, 

Ky.—Singleton v. Singleton, 302 S.W. 
2d 121—Pennington v. Pennington. 
171 S.W.2d 10, 294 Ky. 84—Barnett 
v. Barnett, 168 S.W.2d 17, 292 Ky. 
840—^W^'iggins v. Wiggins, 104 S. 
'\V.2d 1097, 268 Ky. 352—^IVoford v. 
Woford, 103 S.W.2d 296, 267 Ky. 
787. 

Mich.—Hartka v. Hartka, 78 N.W.2d 
133, 346 Mich. 453—^Parley v. Par¬ 
ley, 270 N.W. 711, 278 Mich. 361, 109 
A.L.R. 678. 

N.J.—Barton v. Barton, 128 A. 798. 
97 N.J.Eq 404— Corpus Juris cited 
iu Stover v. Stover, 120 A. 788, 789, 
94 N.J.Eq. 703. 

N'.D.—Rufe V. Rufe, 52 N.W.2d 107, 78 
N.D. 775. 

Okl.—Vincent v. Vincent, 257 p.2d 
512, 208 Okl. 470. 

Or-—Parman v. Parman, 185 P. 922 
94 Or. 307. 

Pa.—Mussman v. Mussman, Com.Pl, 
53 Lanc.L.Rev. 41—Kreisher v. 
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Kreisher, Com.Pl., 22 Northumb. 
Leg.J. 174. 

19 C.J. p 52 note 79. 

Character or conduct iuduciug charge- 
“It cannot be said that every ac¬ 
cusation of adultery constitutes cruel 
and inhuman treatment, as where 
the character of the accused is bad 
on the question of chastity, or when 
her conduct is such as to arouse 
grave suspicion of immorality in the 
minds of reasonable and unprejudiced 
persons.” 

Tenn.—Berry v. Berry, 232 S.W.2d 
352, 353, 191 Tenn. 310. 

BICiscouduct short of adultery 
Where husband complained and ob¬ 
jected to his wife’s association with 
other men, and to her conduct with 
such men where her conduct includ¬ 
ed undue familiarities, although hus¬ 
band did not charge adultery, and 
where husband had just cause to ob¬ 
ject and complain, his objections and 
complaints did not constitute cruel¬ 
ty. 

Neb.—^Nuss v. Nuss, 27 N.W.2d 624, 
148 Neb. 417. 

84. Okl.—^Elswick v. Elswick, 265 P. 
121, 130 Okl. 42. 

84.5 Neb.—Oertle v. Oertle, 21 N.W. 
2d 447, 146 Neb. 746—Sample v. 
Sample, 116 N.W. 953, 82 Neb. 37. 

85. Cal.—McPall v. MoPall, 136 P. 
2d 580, 58 C.A.2d 208--Shaw v. 
Shaw, 9 P.2d 876, 122 C.A. 172. 

86. Ky.—^Hartkemeier v. Hartkem- 
eier, 59 S.W.2d 1014. 248 Ky. 803. 

Tex.—Boydston v. Boydston, Civ. 
App., 290 S.W. 927. 

Accusations not made iu presence of 
others 

Where husband’s accusations of his 
wife’s adultery were not unjusti¬ 
fiably made in presence of other per¬ 
sons, and it could not be held that ac¬ 
cusations were false, they did not 
constitute cruelty. 

Md.—Dunn v. Dunn, 29 A.2d 664, 181 
Md. 665. 
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or safety of the accused spouse ;86.5 this require¬ 
ment is satisfied where the accusations of adultery 
result in a nervous breakdown which impairs the 
health of the accused spouse.^^-io 

Antenuptial unchastity. False charges by a hus¬ 
band that his wife was unchaste before her mar¬ 
riage entitles the wife to a divorce on the ground 
of cruelty.S'' 

Accusing zvife of prostitution. Where it is spe¬ 
cifically so provided by statute, a false charge of 
prostitution by a husband against his wife will con¬ 
stitute cruelty justifying a divorce.S7.5 a false ac¬ 
cusation by a husband that his wife has been guilty 
of adultery does not amount to the accusation of 
prostitution that is required by statute,since 
the law distinguishes between sporadic acts of in¬ 
fidelity and prostitution.87.i5 


False charges in pleadings. Defamatory allega¬ 
tions in a pleading filed by one spouse against the 
other may constitute cruelty where it is shown that 
they arc false and that they are made maliciously 
and without reasonable cause.88 So a false and 
malicious charge of lewd and lascivious behavior 
or adultery in a pleading may constitute cruelty,8S.3 
especially when considered in connection with other 
acts of ill treatment,89 provided it is shown that 
such charge wrongfully inflicted grievous physical 
or mental suffering on the accused spouse.^*^ Also 
charges of adultery made by a husband while an 
action for divorce is pending by his wife will be 
considered as aggravating the former acts of cruel¬ 
ty relied on for divorce.^^ However, the mere fact 
that allegations of misconduct are not sustained at 
trial does not authorize a divorce cruelty is not 
shown where the charge is made in good faith on 


86.5 ]Sr.J.—^MacArthur v. MacArthur, 
37 A.2d 76, 135 N.J.Eq. 215—Fal¬ 
lon V. Fallon, 162 A. 406. Ill N.J. 
Eq. 512. 

86.10 N.J.—MacArthur v, Mac¬ 

Arthur, 37 A.2d 76, 135 N.J.Eq. 215. 

87. Ky.—Nichols v. Nichols, 225 S. 
W. 147, ISO Ky. 500. 

19 C.J. p 53 note 82. 

87.5 -VV.Va.—Cottle v. Cottle, 40 S.E. 
2d 863, 129 W.Va. 344—Dayton v. 
Dayton, 148 S.E. 118, 107 W.Va. 299 
—Boos V. Boos, 117 S.E. 616, 93 W. 
Va. 727. 

87.10 tV.Va.—Kessel v. Kessel, 46 S. 
E.2d 792, 131 W.Va. 239—Criser v. 
Criser, 15G S.E. 84, 109 W.Va. 696. 

87.15 W.Va.—Criser v. Criser, supra. 

88. N.T.—Comfort v. Comfort, 236 
N.Y.S. 544, 227 App.Div. 1. 

Tex.—Hansen v. Hansen, Civ.App., 96 
S.W.2d 548. 

False accusations of cruelty and 
brutality made in a pleading in a 
suit for separation may constitute 
ground for the accused spouse to 
secure a limited divorce on the 
ground of cruelty where it is shown 
that such accusations were adjudged 
groundless. 

N.Y.—Solomon v. Solomon, 20 N.Y. 
S.2d 733, reversed on other grounds 
23 N.Y.S.2d 471, 260 App.Div. 869. 

Illegality of marriage 

Where husband sued to annul the 
marriage as illegal, and by his com¬ 
plaint charged in effect that she had 
lived in illicit relations with him 
during the years of their marriage, 
and that she had never been in fact 
married to him, this was an act of 
extreme cruelty. 

\yis_—Owen v. Owen, 190 N.W. 363, 
178 Wis. 609, 32 A.L.R. 1100. 

Same or separate action 
Allegations of one spouse in ac¬ 


tion for divorce in another jurisdic¬ 
tion are not effective as cause for 
divorce in suit brought by other 
spouse so long as first action is 
pending, but issue of offending al¬ 
legations should be determined in 
suit in which they are filed; but, 
where defamatory allegations are 
made by way of cross action or as 
defense, issue will be determined 
along with others made by plead¬ 
ings and evidence, and the abandon¬ 
ment of such allegations may be 
considered in determining good faith 
of party pleading them. 

Tex.—Hansen v. Hansen, Civ.App., 96 
S.W.2d 548. 

88.5 Ky.—Rose v. Rose, 195 S.W.2d 
269, 302 Ky. 658. 

Denial of paternity of child 

Where husband had denied paterni¬ 
ty of child, and wife sued for di¬ 
vorce on ground of cruelty, and at 
trial husband attempted to establish 
that he could not have been father of 
child, and evidence he introduced on 
this point was, in the opinion of 
court, wholly insufficient to sustain 
it, his false accusations constituted 
cruelty. 

Okl.—^Amsey v. Amsey, 204 P.2d 975, 
201 Okl. 261. 

Pleading in suit in another jurisdic¬ 
tion 

Untrue charges by husband, in a 
divorce action instituted by him in 
another state, that wife had commit¬ 
ted repeated acts of infidelity, afford¬ 
ed proper ground for an action by the 
wife for legal separation. 

N.T.—Armour v. Armour, 88 N.Y.S. 
2d 111, modified on other grounds 
89 N.T.S.2d 577, 275 App.Div. 941. 

89. Alaska.—Olsen v. Olsen, 5 Alas¬ 
ka 459. 

Iowa.— Heath v. Heath, 269 N.W. 761, 
222 Iowa 660. 
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Ky.—^Wiggins v. Wiggins, 104 S.W. 
2d 1097, 268 Ky. 352—Burns v. 
Burns, 77 S.W.2d 418, 256 Ky. 834 
—Bush V. Bush, 53 S.W.2d 352, 
245 Ky. 172—Riley v. Riley, 25 S. 
W.2d 59, 233 Ky. 134—Morgan v. 
Morgan. 21 S.W.2d 653, 231 Ky. 
420—Nichols V. Nichols, 225 SW. 
147, 189 Ky. 500. 

Or.—La Follett v. La Follett, 6 P.2d 
1085. 138 Or. 411. 

Tex.—Hansen v. Hansen, Civ.App., 
96 S.W.2d 548. 

^Vash.—Maley v. Maley, 140 P.2d 262, 
18 Wash.2d 766. 

19 C.J. p 52 note 75. 

No probable cause 

When charges of misconduct are 
made without probable cause, th^y 
are presumed to be malicious. 

Minn.—^Wagner v. Wagner, 30 N.W. 
766, 36 Minn. 239. 

Tex.—Jones v. Jones, 60 Tex. 451. 
Loring v. Loring, 42 S.W. 642, 17 
Tex.Civ.App. 95. 

90. Cal.—Brandt v. Brandt, 174 P. 
55, 178 C. 548. 

91. Neb.—McNamara v. McNamara. 
139 N.W. 1045, 93 Neb. 190- 

92. Cal.—Brandt v. Brandt, 174 P. 
55, 178 C. 548. 

Ind.—McMurrey v. McMurrey, 4 N.E. 

2d 540, 210 Ind. 595. 

Ky.—Howard v. Howard, 300 S.W. 
598, 222 Ky. 203. 

Considered with related transactions 
An accusation by the wife that 
her husband had had improper sex¬ 
ual relations with his daughter must 
be considered in the light of all the 
related transactions occurring be¬ 
tween the parties, including the hus¬ 
band’s charge that the wife had at¬ 
tempted to poison the daughter. 

Or.—Kruschke v. Kruschke, 205 P. 
973, 103 Or. 601. 
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reasonable belief of its truth.^3 ^ 1^0 niere filing of 
a petition for divorce generally alleging improper 
conduct, but disavowing any charge of adultery, 
does not constitute cruclty.^^ A false charge of 
adultery made as relevant testimony in another case 
is not ground for divorce nor is it sufficient to 
establish cruelty that defendant spouse in a divorce 
action procured an affidavit concerning misconduct 
of the complaining party.6 

b. Of Crimes 

Cruelty may consist of a false and malicious charge 
of crime by one spouse against the other where the 
charge results in mental suffering. 

Cruelty sufficient to authorize a divorce may con¬ 
sist of a false and malicious charge of crime by one 
spouse against the other,96*50 where the charge re¬ 
sults in mental suffering to the accused spouse,97 
especially when the charge is coupled with inflamma¬ 
tory and insulting language 2 ,^ expression 

of fear by a wife while sick that her husband intend¬ 
ed to poison her does not entitle him to a divorce on 
the ground of cruelty.99 A false charge of crime, 
however, does not constitute cruelty if the charge 
is made in good faith,^ and if the charge has some 
foundation in fact, as where the circumstances are 
such that a husband is justified in accusing his wife 
of an attempt to poison him ,*2 and according to some 
authorities, if the false charges do not result in an 
actual or threatened impairment of health,3 the per- 


I son accused is not entitled to a divorce. False 
charges of crime may in connection with other caus¬ 
es amount to cruelty, even where they are insuf¬ 
ficient of themselves to constitute that offense.^ 

Cruelty warranting a divorce may result from- 
procuring the unjustifiable arrest of the spouse,^ 
except where the complaint is made in good faith, 
or where such action docs not injure or affect the 
health of the accused party.7 The fact that a hus¬ 
band confesses to his wife that he has committed 
crimes against third persons does not entitle the wife 
to a divorce on the ground of cruel and inhuman 
treatment.3 A wife may be guilty of cruelty by 
privately and publicly making false charges against 
her husband which render him a subject of derision 
and ridicule resulting in injury to his business,9 or 
by falsely charging him as unfit to be a member of 
any fraternal organization or to associate with de¬ 
cent people.i9 

c. Of Mental or Ph3^sical Infirmities 

If one spouse falsely charges that the other is af¬ 
flicted with venereal disease, or is impotent, or insane, 
and the charge Is made maliciously, It may constitute 
cruelty sufficient to justify divorce. 

An unfounded charge by one spouse, frequently 
repeated, that the other spouse is afflicted with a 
venereal disease may constitute cruelty sufficient 
to authorize a divorce b^t a charge‘'made in 


93 . Ky.—Wiggins v. Wiggins, 104 

S.W.2d 1097, 268 Ky, 352—Howard 
V. Howard, 300 S.W. 598, 222 Ky. 
203—Sallee v. Sallee, 280 S.W. 932, 
213 Ky. 125. 

Miss.—Hulett v. Hulett, 119 So. 581, 
152 Miss. 476. 

Neb.—Clough v. Clough, 273 N.W. 
31, 132 Neh. 748. 

94. Iowa.—Biebesheimer v. Biebe- 
sheimer, 210 N.W. 896, 202 Iowa 
6C8. 

95. Vt.—Mathewson v. Mathewson, 
69 A. 646, 81 Vt. 173, 18 L.R.A., 
N.S.. 300. 

19 C.J*. p 53 note 81. 

96. Iowa.—^Biebesheimer v. Biebe¬ 
sheimer, 210 N.W. 896, 202 Iowa 
668 . 

96.50 Wife charged with, stealing 
from husband 

Husband's conduct in continually 
accusing wife of stealing from him 
constituted cruelty where charge was 
made without valid cause. 

Or.—^Deuchar v. Deuchar, 117 P.2d 
609, 167 Or. 421. 

Several crimes charged 
Where wife publicly accused hus¬ 
band of murdering his mother, and 
also charged that husband's business 


partner was running bawdyhouse, 
husband was entitled to divorce on 
ground of cruelly, 

Mich.—Kinek v. Kinek, 49 N.W.2d 58, 
331 Mich. 54. 

97. La.—Vicknair v. Terracina, 113 
So. 787, 164 La. 117. 

Mich.—^De Vuist v. De Vuist, 199 N. 
W. 229, 228 Mich. 454—Parley v. 
Parley, 192 N.W. 599, 222 Mich. 
459. 

19 C.J, p 53 note 83. 

Incest 

Fla.—Erdmans v. Erdmans, 107 So. 
188, 90 Fla, 858. 

Mo.—Kolaks v. Kolaks, App., 75 S. 
W.2d 600. 

19 C.J. p 53 note 83 [c]. 

98. La.—Dowden v. Bowden, 44 So. 
115, 119 La. 325. 

99. Tex.—Sapp v. Sapp, 9 S.W. 258. 
71 Tex. 348. 

1. Iowa.—^Veeder v. Veeder, 179 N. 
W. 136, 189 Iowa 912. 

Mich.—Beckmann v. Beckmann, 177 
N.W. 144, 209 Mich. 628. 

2. N.J.—^Dishorough v. Bisborough, 
Ch., 26 A. 852. 

3. Cal.—^Kuhl V. Kuhl, 56 P. 629. 124 
C. 57. 

19 C.J. p 53 note 87. 


4. Iowa.—Marsh v. Marsh, 21 N.W. 
130, 64 Iowa 667. 

19 C.J. p 53 note 88. 

5. Iowa.—Hays v. Hays, 17 N.W. 
2d 801, 236 Iowa 23. 

N.T.—Bergman v. Bergman, 245 N. 
T.S. 439, 138 Misc. 335. 

6. Mich.—Beckmann v. Beckmann, 

177 N.W. 144, 209 Mich. 628. 

Arrest for nonsupport of family 

Pact that wife accused husband of 
failing to support her and caused his 
arrest for nonsupport did not con¬ 
stitute extreme cruelty as ground for 
divorce, in absence of evidence that 
such accusations were both false and 
malicious. 

Mich—Chase v. Chase, 52 N.W.2d 
177, 332 Mich. 439. 

7. W.Va.—Maxwell v. Maxwell, 71 
S.E. 571, 69 W.Va. 414. 

8. Iowa.—Bill V. Bill, 157 N.W. 158, 

178 Iowa 1025. 

9. Minn.—Williams v. Williams, 112* 
N.W. 528, 101 Minn. 400. 

10. Cal.—MacBonald v. MacBonald, 
102 P. 927, 155 C. 665, 25 L.B.A., 
N.S., 45. 

10.50 Mich.—Gaw v. Gaw, 41 NW 
2d 341, 327 Mich. 120 
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good faith that a spouse at the time of marriage was 
afflicted with a loathsome disease does not constitute 
cruelty where it was not charged that the disease 
was a venereal disease contracted as a result of 
illicit reiations.il Also the fact that a wife in¬ 
formed a member of her family that her husband 
had a venereal disease does not of itself entitle the 
latter to a divorce.i^ 

A false and malicious imputation of incapacity 
for the marital relation, causing mental suffering 
to the injured party and consequent impairment of 
health, is cruelty for which a divorce may be grant- 
ed.i^ On the other hand, a charge of impotency may 
not amount to cruelty where not made malicious- 
lyM 

False charges of insanity made by one spouse 
against the other may constitute cruelty,i5 especial¬ 
ly when coupled with other indignities.i® If, how¬ 
ever, the charge is made in good faith on a belief 
in its truth, it is not cruelty ;17 and charges of in¬ 
sanity which appear as isolated instances, and un¬ 
connected with other facts tending to establish 
cruelty, are generally insufficient to constitute 
cruelty.i7*5 If a spouse without just cause, has the 
other spouse confined in an institution for the in¬ 
sane, such conduct may amount to cruelty which 
will authorize a divorce.^'^-i® 
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§ 28(3).-Adultery and Improper 

Association with Persons of Op¬ 
posite Sex 

One spouse’s adultery or lewd or improper associa¬ 
tion with persons of the other sex may const tute cruelty 
if it is carried on in such a manner as to cause the other 
spouse embarrassment, humiliation, or mental suffering. 

It has been held that adultery committed on vari¬ 
ous occasions may constitute cruel and inhuman 
treatment sufficient to authorize a divorce, 
it also has been held that adultery does not of itself 
constitute cruelty as a ground for divorce. 
Whether adultery will or will not constitute cruelty 
within the meaning of divorce statutes may depend 
on the manner in which it is committed and its 
notoriety,^8.5 and it may constitute cruelty sufficient 
to authorize the award of a divorce if the adultery 
is committed in such a manner as to humiliate and 
embarrass the other spouse.^s.io Thus, where one 
spouse openly and notoriously engages in adulterous 
conduct with a person of the opposite sex,i9 or con¬ 
sorts with such a person in such a manner as to in¬ 
dicate a criminal object,’® the consequent humilia¬ 
tion, mental pain, and anguish of the other spouse 
may warrant a divorce being granted because of 
cruelty. 

While a bigamous marriage may be ground for 
divorce, as stated supra § 22, a bigamous marriage 
does not, standing alone, constitute such cruelty as 


Privilegfed commuaication Tby wife 
Where wife consulted husband’s 
physician relative to ability to have 
a child, and, from what she was told 
by the physician, gathered the im¬ 
pression that husband had syphilis, 
and then wife went to her doctor who 
was a friend of the family and in¬ 
formed him that husband had syphil¬ 
is, giving this information to her 
doctor to obtain advice to safeguard 
her health and the health of the ex¬ 
pected child, the statement by wife 
to her physician that husband had 
syphilis was a privileged communica¬ 
tion which could not constitute basis 
of a charge of cruelty, and, in ad¬ 
dition. it was made for a proper pur¬ 
pose and without malevolent motive. 
Cal.—Nason v. Nason, 120 P.2d 37, 
48 C.A.2d 500. 

11. Ky.—Couffman v. Couffman, 128 
S.W.2d 713, 278 Ky. 393. 

12. Mich.—Horan v. Horan, 230 N. 
W. 915, 251 Mich. 1. 

13. Neb.—Berdolt v. Berdolt, 77 N. 
W. 399, 56 Neb. 792. 

N.J.—^Vaii Arsdalen v. Van Arsdalen, 
30 N.J.Eq. 359. 

14. Or.—Heinemann v. Heinemann, 
246 P. 1082, 118 Or. 178. 


15. Cal.—^Andrews v. Andrews, 52 
P. 298, 120 C. 184. 

Me.—Michels v. Michels, 115 A. 161, 
120 Me. 395, 18 A.L.R. 570. 

Neb.—Corpus Juris cited ia Burns v. 
Burns, 15 N.W.2d 753, 756, 145 Neb. 
213. 

Or.—Corpus Juris Secundum cited in 
Brust V. Brust, 181 P.2d 632, 635, 
181 Or, 307. 

Charge that wife was “nutty” 
However, remarks of husband, in 
presence of his wife, that she was 
“nutty” and “feeble-minded” did not 
alone constitute cruelty within stat¬ 
ute. 

Md.—Oertel v. Oertel, 125 A. 545, 145 
Md. 177. 

16. Or.—Corpus Juris Secundum cit¬ 
ed in Brust v. Brust, 181 P.2d 632, 
635, 181 Or. 307. 

Pa.—Russell v. Russell, 37 Pa.Super. 
348. 

19 C.J. p 53 note 94. 

17. \V.Va.--Schutte v. Schutte, 111 
S.E. 840, 90 W.Va. 787. 

19 C.J. p 53 note 95. 

17.5 N.D.—Corpus Juris Secundum 
cited in Sayre v. Sayre, 42 N.W.2d 
642, 646, 77 N.D. 242. 

17.10 Neb.—^Burns v. Burns, 15 N. 
W.2d 753, 145 Neb. 213. 
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17.50 Iowa.—Schnor v. Schnor, 17 N. 
W.2d 375, 235 Iowa 720, 157 A.L.R. 
628. 

18. Ky.—Kreidler v. Kreidler, 190 S. 
W.2d 1012, 301 Ky. 105. 

Neb.—Corpus Juris Secundum QL^ioted 
in Dier v. Dier, 4 N.W.2d 731, 734, 
141 Neb. 685. 

N.Y.—Lanyon’s Detective Agency v. 
Cochrane, 148 N.E. 520, 240 N.T. 
274, 41 A.D.R. 1432, reargument de¬ 
nied 150 N.E. 530, 241 N.Y. 504— 
Hofmann v. Hofmann, 133 N.E. 
450, 232 N.Y. 215. 

Pa.—Richert v. Richert, Com.Pl., 12 
Som.Leg.J. 179, 26 West.L.J. 223. 
19 C.J. p 51 note 53. 

18.5 Ky.—^Kreidler v. Kreidler, 190 
S.W.2d 1012, 301 Ky. 105. 

18.10 Ky.—Kreidler v. Kreidler, su¬ 
pra. 

19. N.Y.—^Hofmann v. Hofmann, 133 
N.E. 450, 232 N.Y. 215. 

Goldsmith v. Goldsmith, 270 N. 
Y.S. 47, 151 Misc. 198. 

Jacobstein v. Jacobstein, 201 N. 
Y.S. 1, affirmed 204 N.Y.S. 918, 209 
App.Div. 846, affirmed 148 N.E, 761, 
240 N.Y. 693. 

20. Minn.—Tschida v. Tschida, 212 
N.W. 193, 170 Minn. 235. 
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will authorize a divorce,-since it is possible that 
such a marriage may have been entered into in 
good faith in the belief that a valid decree of di¬ 
vorce had been entered.-®*^® 

The association of a spouse with a person of the 
opposite sex may constitute cruel treatment suf¬ 
ficient to authorize a divorce if the association is 
carried on in such a manner, or under circumstanc¬ 
es that cause the complaining spouse to believe that 
the other spouse has been unfaithful,^®-^® or if the 
association is carried on in such manner as to em¬ 
barrass the complaining spouse,20-20 as where the 
association causes gossip in the community which 
is detrimental to the other spouse’s peace of 
mind;-0.25 and it has been said that legal cruelty 
may exist where a spouse’s associations with other 
persons of the opposite sex are improper and de¬ 
grading, especially where such acts are flaunting in 
character and a source of vexation or humiliation 
to the other member of the marital union.^O-SO 

A husband’s conduct with another woman may be 
of such a nature that it would not warrant a find¬ 
ing of adultery, but it may, nevertheless, be suffi¬ 
cient to convince his wife that adultery had been 
committed, and where such conduct causes the wife 
pain and suffering, which fact is made known to the 
husband, and in spite of this he continues in his 
course of conduct, his actions may amount to cruel¬ 
ty sufficient to authorize a divorce,^^-^^ So it is 
cruelty toward a wife for a husband to express his 
preference for, and openly consort with, lewd 


women,2i or with the wife of another man,22 or to 
communicate to his wife in a heartless manner his 
infatuation with another woman.^^ Conduct of 
the husband of such a nature, however, does not 
constitute cruelty if the wife does not know of it.-^ 

It has also been held cruelty toward a wife for 
her husband to threaten or attempt to commit adul- 
tery,25 or to permit as members of his household 
women of ill repute.-® The view has been taken that 
it is cruelty toward a husband for his wife repeated¬ 
ly to leave his home and their young children for 
several days without excuse and consort with other 
men,27 and a divorce may be granted on the ground 
of cruelty because a wife is guilty of such repre¬ 
hensible, although not criminal, conduct with an¬ 
other man as is calculated to destroy her husband’s 
peace of mind and happiness, 28 as where the w'ife 
receives a former lover clandestinely in her room 
at night, and states that she loves him.2 8.5 

A spouse may engage in normal social activity 
with persons of the other sex without being guilty 
of cruelty that will authorize a divorce,28-10 and 
conduct causing suspicion or jealously cannot es¬ 
tablish personal violence or reasonable apprehension 
thereof as ground for divorce.28-i5 a spouse may 
even associate with persons of the other sex in such 
a manner as indicates undue familiarity, or a disre¬ 
gard for marital obligations and responsibilities, and 
yet his or her conduct may not be of such a nature 
as to constitute legal cruelty.28.20 Under some di¬ 
vorce statutes a spouse’s improper conduct with per- 


20.5 Colo.—Schleiger v. Schleiger, 
324 P.2d 370. 

20.10 Colo.—^Schleiger v. Schleiger, 
supra. 

20.15 Mich.—Paquette v. Paquette, 
23 N.W.2d 98, 315 Mich. 605. 

20.20 Ky.—Sullivan v. Sullivan, 210 
S.W.2d 760, 307 Ky. 222. 
Tenn.~Plantt v. Plantt, 186 S.W.2d 
338, 28 Tenn.App. 79. 

Ikewd conduct hetween wife and 
wife’s father 

Where wife and her father fondled 
and embraced each other in a man¬ 
ner utterly inconsistent with bonds 
of affection and love naturally exist¬ 
ing between parent and child, father 
on several occasions having his hand 
beneath his daughter’s dress and 
their conduct being lewd and sensual 
and such conduct being encouraged 
by daughter, daughter’s husband was 
entitled to a divorce on ground of 
cruelty. 

Mass.—Brown v. Brown, 81 ]Sr.E.2d 
820, 323 Mass. 332. 

20.25 Wash.—Kosanke v. Kosanke, 
192 P.2d 337, 30 Wash.2d 523. 


20.30 Or.—Corpus Juris Secundum 
cited in Hinckley v. Hinckley, 312 
P.2d 588, 590, 211 Or. 32. 

20.35 Pla.—Baldwin v. Baldwin, 9 
So.2d 717, 151 Fla. 341. 

21. Cal.—^Van Camp v. Van Camp, 
199 P. 885, 53 C.A. 17. 

19 C.J. p 51 note 54. 

22. Ky.—Burns v. Burns, 190 S.W. 
683, 173 Ky. 105. 

23. Mass.—Curtiss v. Curtiss, 136 
N.E. 829, 243 Mass. 51. 

24. Ill.—Lenning v. Lenning, 52 N. 
E. 46, 176 Ill. 180. 

N.Y.—Hofmann v. Hofmann, 133 N. 
E. 450, 232 N.T. 215. 

25. Ga.—Gholston v. Gholston, 31 
Ga. 625. 

26. Tenn.—Russell v. Russell, 3 
Tenn.App. 232. 

19 C.J. p 51 note 59. 

Jjewd behavior in house 

It is cruelty for a husband to in¬ 
troduce into the bedroom of an in¬ 
valid wife a loose woman in an al¬ 
most nude condition, coupled with 
lewd behavior. 

Fla.—Hooker v. Hooker, 61 So. 121, 
1 65 Fla. 53, 43 L.R.A.,N.S., 964. 
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27. Mich.—Eistedt v. Eisledt, 153 
N.W. 676, 187 Mich. 371. 

Tenn.—Corpus Juris cited in Meeks 
V. Meeks, 179 S.W.2d 189, 192, 27 
Tenn.App. 279. 

28. N.T.—Goldsmith v. Goldsmith, 
270 N.T.S. 47, 151 Misc. 198--Mor- 
ris V. Morris, 177 N.T.S. 600, 108 
Misc. 228. 

Tenn.—Corpus Juris cited in Meeks 
V. Meeks, 179 S.W.2d 189, 192, 27 
Tenn.App. 279. 

19 C.J. p 51 note 62. 

Exchange of affectionate letters 

Cal.—^Anso v. Anso, 237 P. 814, 72 
C.A. 513. 

28.5 Ark.—McDaniel v. McDaniel, 
140 S.W. 980, 100 Ark. 629. 

Tenn.—Corpus Juris cited in Meeks 
V. Meeks, 179 S.W.2d 189, 192, 27 
Tenn.App. 279. 

28.10 Ky.—Nall v. Nall, 153 S.W.2d 
909, 287 Ky. 355. 

Pa.—Helon v. Helon, 43 A.2d 398, 
157 Pa.Super. 587. 

28.15 Pa.—Harding v. Harding, 40 
A.2d 869, 156 Pa.Super. 438. 

28.20 Iowa.—Paulsen v. Paulsen, 50 
N.W.2d 567, 243 Iowa 51. 
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sons of the other sex does not constitute cruelty suf¬ 
ficient to warrant a divorce being granted to the 
other spouse unless actual or threatened impairment 
of that spouse’s health is shown.29 

§ 28(4).-Unnatural or Abnormal 

Acts 

A spouse who is a willing party to unnatural or ab¬ 
normal sexual acts is not entitled to a divorce on the 
ground of cruelty. 

The view has been taken that unnatural or ab¬ 
normal coitus, such as cunnilingus and fellatio, to 
constitute extreme cruelty so as to authorize a di¬ 
vorce, must be against the will of the complaining 
party, and so detrimental to the mental or physical 
health of such party as to render the marital rela¬ 
tionship intolerable or unendurable.29-50 The prac¬ 
tice of masturbation in the voluntary presence of 
the wife is not cruelty, although her health may be 
injured by its effect on her feelings.30 However, the 
commission of sodomySl or incest^S by a husband 
has been held extreme cruelty toward the wife. 

Where a husband seeks divorce for extreme 
cruelty alleging that his wife’s conduct has subject¬ 
ed him to public humiliation, and that she has 
physically attacked him and denied him marital 
rights, such conduct on the part of the wife may 
amount to extreme cruelty although the husband ad¬ 
mittedly is indifferent to accepted standards of 


DIVORCE §§ 28(3)-28(o) 

sexual behavior as indicated by his enjoyment in 
observing his wife willingly engage in abnormal sex 
acts with another woman.^^.s 

§ 28(5).-Offensive Language 

Cruelty may consist of offensive words and language 
if wounded feelings or apprehension of harm results; but 
this rule is not followed In all jurisdictions. 

The cases are not in agreement as to whether 
cruelty sufficient to authorize a divorce may con¬ 
sist merely of words uttered or language used. It 
has been held that mere words do not amount to 
extreme cruelty within the meaning of divorce 
statutes.22.50 the other hand, in interpreting di¬ 
vorce statutes it has been said that language can, 
and frequently does, constitute cruel treatment which 
renders life burdensome ;22.55 ^^d it has been held 
that cruelty may consist of remarks, statements, 
language, or words addressed by one spouse to the 
other,22.60 although no personal violence is inflicted 
or threatened,22-65 and that words uttered without 
justifiable cause, and for the purpose of inflicting 
pain, may constitute extreme cruelty as a ground 
for divorce.22.70 Thus, cruel and abusive treat¬ 
ment may include mere words, if they create a rea¬ 
sonable apprehension of personal violence,22.75 
tend to wound the feelings to such a degree as to 
affect the health of the party,22.80 or create a rea¬ 
sonable apprehension that health may be affect- 
ed.22.85 In determining whether language is suf- 


Mich.—Cleveland v. Cleveland, 42 N. 

W.2d 658, 327 Mich. 650. 

Pa.—Boyer v. Boyer, Com.PL, 49 
Berks Co. 210. 

29. R.I.—Bastien v. Bastien, 189 A. 
37, 57 R.I. 176. 

29.50 Ohio.—Johnston v. Johnston, 
Com.Pl., 143 N.E.2d 498. 

^‘Cunnilingus” defined see the C.J.S. 

definition of that term. 

"‘Fellatio” defined see Sodomy § 1 a. 

30. Mass.-—W. v. W., 6 N.E. 541, 141 
Mass. 495, 55 Am.R. 491, 

31. Miss.—Crutcher v. Crutcher, 38 
So. 337, 86 Miss. 231. 

Ohio.—^Anonymous, 3 Ohio S. & C.P. 

450, 2 Ohio N.P. 342. 

19 C.J. p 54 note 12. 

32. Ky.—Doolin v. Doolin, 277 S.W. 
243, 211 Ky. 207. 

32.5 Cal.—Gilmore v. Gilmore, 287 
P.2d 769, 45 C.2d 142. 

32.50 Ill.—Bryk v. Bryk, 69 N.E.2d 
737, 329 Ill App. 533. 

Rude language insufficient 
Ill.—Kempski v. Kempski, 77 N.E.2d 
344, 333 Ill.App. 331. 

Angry words insufficient for judicial 
separation 

N.Y.—Brooks v. Brooks, 120 N'.Y.S.2d 
335. 


32.55 Wash.—^Detjen v. Detjen, 244 
P.2d 238, 40 Wash.2d 479—Thomp¬ 
son V, Thompson, 132 P.2d 734, 16 
Wash.2d 78, 

32.60 Cal.—Bixby v. Bixby, 261 P.2d 
286, 120 C.A.2d 495. 

Or,—Flanagan v. Flanagan, 213 P.2d 
801. 188 Or. 126. 

Va.—Prindes v. Prindes, 69 S.E.2d 
332, 193 Va. 463, 

Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167—Hokamp v. 
Hokamp, 203 P.2d 357, 33 Wash.2d 
593. 

Boasting of adultery after condona¬ 
tion 

Where a wife committed adultery 
as a result of which a child was 
born and thereafter her husband con¬ 
doned the adultery and resumed mar¬ 
ital relations, wife's conduct in con¬ 
stantly flaunting her previous adul¬ 
tery, and boasting of sexual ability 
and sexual accomplishments of other 
man constituted habitual cruel and 
inhuman treatment. 

Miss.—Howell v. Howell, 56 So.2d 
392, 213 Miss. 141. 

Wife telling of going out with other 
men 

Statements by wife to husband that 
while he was absent in the army she 
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had been running around with other 
men and had spent money on them 
and had gone from one beer tavern to 
another, did not authorize a divorce 
for husband on ground of cruelty. 

Tex.—^Pickens v. Pickens, Civ.App., 
261 S.W.2d 744. 

32.65 Or.—^Flanagan v. Flanagan, 
213 P.2d 801, 188 Or. 126. 

32.70 Kan.—Reiter v. Reiter, 176 P. 

2d 260, 162 Kan. 275. 

Husband, called “dirty skunk” 

An eighty-two year-old husband 
who lived for seventeen months with 
fifty-seven year-old second wife was 
properly awarded divorce for cruelty 
of wife who said that husband was a 
‘‘dirty skunk” and “excess baggage” 
and a liar and that wife did not want 
to get along with husband and did 
not wish to go places with husband 
because of his age. 

Mich.—Maynard v. Maynard, 45 H. 

W.2d 56, 329 Mich. 247. 

32.75 Mass.—Brown v. Brown, 81 N. 

E 2d 820, 323 Mass. 332. 

32.80 Mass.—Sylvester v. Sylvester, 
113 N.E.2d 830, 330 Mass. 397— 
Brown v. Brown, 81 N.E.2d 820, 323 
Mass. 332. 

32.85 Mass.—^Brown v. Brown, su¬ 
pra. 
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ficient to constitute cruelty, the test is subjective 
rather than objective, and it is not the words used, 
but the effect of them on the aggrieved party that is 
determinative.3--90 

Whether the habitual use of rough language is 
a cause for divorce on the ground of cruelty de¬ 
pends on the character of the parties and the de¬ 
gree of cultivation they exhibit,^3 and the extent to 
which such conduct has produced grievous mental 
suffering on the complaining party,and has af¬ 
fected or threatened to affect such party's health,35 
and it must do more than create misery to justify the 
separation of husband and wife.25 5 So it is gen¬ 
erally held that a systematic and continued use by 
the husband of vile, profane, and unkind language 
in the presence of, and toward the wife, causing 
mental suffering and threatening permanent injury 
to her health, entitles her to a divorce,where she 
is a person of refinement and emotional sensibili- 
ties,36-5 especially when the language is coupled with 
other misconduct;37 and it has been said that cause, 
profane, and abusive language may constitute cruel¬ 


ty.37.5 It has, however, been held that merely us¬ 
ing profane and abusive language does not consti¬ 
tute cruelty,^s at least when used only once or at 
intervals,^3 or ^vhen not involving an attack on the 
wife’s chastity.*^ 

So too as a rule the use of profane and abusive 
language by a wufe toward her husband may consti¬ 
tute cruelty which entitles him to a divorce,^! 
especially when coupled with other culpable con¬ 
duct,^3 and particularly where the husband is a per¬ 
son of refinement and emotional sensibilities.‘^2.5 i|. 
has also been held, in particular circumstances, that 
profane and abusive language by a wife toward her 
husband does not entitle him to a divorce on the 
ground of cruel treatmcnt.^3 

To justify a divorce because of abusive language, 
the language may have been used in the presence 
only of the children of the parties.^^ Offensive 
language may in connection with actual or threat¬ 
ened violence constitute cruelty, even where it 
might not of itself be sufficient.^5 Sq too, abusive 


32.90 Wash.—Metcalf v. Metcalf, 310 
P.2d 254, 50 Wash.2d 167—Detjen 
V. Detjen, 244 P.2d 238, 40 Wash. 
2d 479—Thompson v. Thompson, 
132 P.2d 734, 16 Wash.2d 78. 

33. Md.—McKane v. McKane, 137 A. 
288, 152 Md. 515. 

Tex.—McCullough v. McCullough, 36 
S.W.2d 459, 120 Tex. 209. 

19 C.J. p 53 note 97. 

Mutual use of profane and vile lau- 
guage 

“It may not be amiss to say that 
where one spouse is habitually ad¬ 
dicted to the use of profane, vile, and 
obscene language, the mere use of 
such language by the other spouse 
in conversation and differences be¬ 
tween the two should not be dignified 
by the term cruelty. It merely de¬ 
notes the mutual use of a debased 
and degrading vocabulary." 

Or.—^Deuchar v. Deuchar, 117 P.2d 
609, 610, 167 Or. 421. 

34- Cal.—Sallee v. Sallee, 218 P. 69, 
63 C.A. 54. 

35- Mass.—Rudnick v. Rudnick, 192 
N.E. 501, 288 Mass. 256. 

Ohio.—Falknor v. Palknor, App., 58 
jSr.E.2d 699. 

Okl.—Morris v. Morris, 270 P. 833, 
132 Okl. 291. 

R.I.—Wright V. Wright, 131 A. 81, 
47 R.I. 114. 

35.5 N.Y.—Solomon v. Solomon, 26 
N.T.S.2d 213, reversed on other 
grounds 34 N.T.S.2d 367, 263 App. 
Biv. 678, amended 39 N.T.S.2d 1016, 
265 App.Div. 1010, reversed on oth¬ 
er grounds 49 N.E.2d 470, 290 N.T. 
337, motion denied 53 N.E.2d 571, 
291 N.Y. 801. 


36. Ark.—Koehler v. Koehler, 209 
S.W. 283, 137 Ark. 302. 

Iowa.—Brown v. Brow’ii, 82 N.W.2d 
661, 248 Iowa 802. 

Iowa.—Dabelstein v. Dabelstein, 183 
N.W. 385, 191 Iowa 808. 

Md.—Scheinin v. Scheinin, 89 A.2d 
609, 200 Md. 282. 

Mass—Rudnick v. Rudnick, 192 N. 

E. 501, 288 Mass. 256. 

Mo.—^Wirthman v. Wirthman, 39 S. 

W.2d 404, 225 Mo.App. 692. 

Tenn.— Corpus J’uris Secundum cited 
in Schwalb v. Schwalb, 282 S.W.2d 
661, 672, 39 Tenn.App. 306— Corpus 
Juris Secundum cited in Garvey v. 
Garvey, 203 S.W.2d 912, 916, 29 
Tenn.App. 291. 

19 C.J. p 53 note 98. 

36.5 Tenn.—Schwalb v. Schwalb, 282 
S.W.2d 661, 672, 39 Tenn.App. 306. 

37. Conn.—^Kane v. Kane, 173 A. 84, 
118 Conn. 291. 

Iowa.—Brown v. Brown, 82 N.W.2d 
661, 248 Iowa 802. 

Pa. — Oxley v. Oxley, 43 A. 340, 191 
Pa. 474. 

Tenn.— Corpus Juris Secundum cited 
in Schwalb v. Schwalb, 282 S.W.2d 
661, 672, 39 Tenn.App, 306— Corpus 
Juris Secundum cited, in Garvey v. 
Garvey, 203 S.W.2d 912, 916, 29 
Tenn.App. 291. 

37.5 Va.—Prindes v. Prindes, 69 S.E 
2d 332, 193 Va. 463. 

Slanguage directed to spouse and 
cliildren. 

Profane and abusive language di¬ 
rected to spouse and children may 
constitute such inhuman treatment 
as to justify decree of divorce. 

Iowa.—^Wilson v. Wilson, 68 N.W.2d 
904, 246 Iowa 792. 
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38. Md.—Rosenthal v. Rosenthal, 96 
A.2d 500. 202 Md. 375—Sullivan v. 
Sullivan, 87 A.2d G04, 199 Md. 594 
—CulloUa V. Cullotta, 66 A.2d 919, 
193 Md. 394—Eberwein v. Eber- 
wein, 65 A.2d 792, 193 Md. 95— 
Smith V. Smith, 63 A.2d 628, 192 
Md. Ill—Collins v. Collins, 42 A.2d 
680, 184 Md. 655—Poole v. Poole, 
6 A.2d 243, 176 Md. 696. 

N.Y.—Brooks V. Brooks, 120 N.Y.S.2d 
335. 

19 C.J. p 53 note 1. 

Threats and words are not extreme 
cruelty. 

Ill.—Lipe V. Lipe, 158 N.E. 411, 327 
Ill. 39. 

39. Tex.—Bingham v. Bingham, Civ. 
App., 149 S.W. 214—Bush v. Bush, 
Civ.App., 103 S.W. 217. 

40. Tex.—Scott v. Scott, 61 Tex. 119. 
Bingham v. Bingham, Civ.App., 

149 S.W. 214. 

41. Okl.—Stout V. Stout, 78 P.2d 665, 
183 Okl. 490. 

19 C.J. p 54 note 4. 

42. N.Y.—Morris v. Morris, 177 N.Y. 
S. 600, 108 Misc. 228. 

19 C.J. p 54 note 5. 

42.5 Tenn.—Schwalb v. Schwalb, 282 
S.W.2d 661, 39 Tenn.App. 306. 

43. Iowa.—Moir v. Moir, 165 N.W. 
1001. 182 Iowa 370. 

Pa.—Gabriel v. Gabriel, 3 Pa.Dist. & 
Co. 607. 

44. Cal.—^Andrews v. Andrews, 62 
P. 298, 120 C. 184. 

45. Ark.—Woodall v. Woodall, 221 
S.W. 463, 144 Ark. 159. 

Mass.—Curtiss v. Curtiss, 136 N.E. 
829, 243 Mass. 61. 
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language, coupled with acts of misconduct other 
than violence, may constitute cruelty, although the 
offensive language taken singly might not be suf¬ 
ficient.^® 

Correspondence. Harsh language used in cor¬ 
respondence exchanged between the spouses and not 
otherwise published may not constitute such cruel¬ 
ty as will authorize a divorce but where a wife 
writes letters to members of her husband’s family 
and to his superior officers in the armj^ and such 
letters contain matter of a vile and obscene nature 
which debases the husband, the wife’s conduct 
constitutes such cruel treatment as to authorize a 
divorce,'^®*^® 

§ 29. - Conduct Imposing Hardship or 

Privation 

A husband may be guilty of cruelty sufficient to jus¬ 
tify a divorce if he fails to support his wife, provided he 
has the means, but it is not cruelty because he does not 
support her In the manner and style she desires. 

Failure of a husband to support his wife when 
he is able to do so has generally been held to en¬ 
title the wife to a divorce on the ground of cruel¬ 
ty,at least when coupled with other misconduct,^® 
although in a number of jurisdictions nonsupport, 
of itself, does not entitle the wife to a divorce for 


cruelty.49 

In any case, nonsupport does not constitute cruel¬ 
ty where the husband has no means or ability to 
support;®® and it does not constitute cruelty mere¬ 
ly because the husband fails to provide as freely 
as the wife may desire,®®-® either in dress or in con- 
veniences,''^®-!® or because the husband refuses or is 
unable to provide a home commensurate with the 
ideas of comfort and luxury entertained by his 
wife.®l So mere frugality on the part of a husband, 
compelling his family to live somewhat below his 
means,®^ or his insistence on an accounting for ex¬ 
penditures,®® is not sufficient cause for divorce on 
the ground of cruelty. 

Failure of a husband to support his wife, to con¬ 
stitute cruelty as ground for divorce, must exist 
prior to or at the time the divorce is sought;®®-® 
a possible or probable failure of future support does 
not constitute such cruelty as will authorize a di- 
vorce.®®-^® Thus, the fact that a husband disposes 
of a substantial part of his estate in such a manner 
that his wife is deprived of a portion of such prop¬ 
erty does not constitute cruelty under divorce stat- 
utes.®®-!® 

Under some circumstances, it is cruel treatment 
for the husband to refuse to provide a separate home 


Neb.—^De Vore v. De Vore, 178 N.W. 
621, 104 Neb. 702. 

Okl.—-Stout V. Stout, 78 P.2d 665, 
182 Okl. 490. 

19 C.J. p 54 note 8. 

46. Hawaii.—Jacintho v. Jacintho, 
32 Hawaii 907. 

Neb.—Hartshorn v. Hartshorn, 178 
N.W. 186, 104 Neb. 561. 

Okl.—Stout V. Stout, 78 P.2d 665, 182 
Okl. 490—Robertson v. Robertson, 
176 P. 387, 73 Okl. 299, 

Tex.—Erwin v. Erwin, Civ.App., 231 
S.W. 834. 

19 C.J. p 54 note 9. 

46.5 N.T.—Treherne-Thomas v. Tre- 
herne-Thomas, 35 N.Y.S.2d 619, 178 
Misc, 634. 

46.10 Tex.—Smith v. Smith, Civ. 
App., 311 S.W.2d 947. 

47. Ind.—Bastes v. Eastes, 79 Ind. 
363. 

Tex.—Langan v. Langan, Civ.App., 
279 S.W.2d 680, error dismissed. 

19 C.J. p 54 note 13. 

Nonsupport as ground for divorce 
see infra § 43. 

Stepchildren 

Where a husband offered to con¬ 
tinue to live with his wife and give 
her a home only upon condition that 
she get rid of her infant children 
by a former marriage, he was guilty 
of cruel and inhuman treatment. 


ICy.—^Williamson v. Williamson, 209 
S.W. 503, 183 Ky. 435, 3 A.L,.R. 799. 
XiuUiug wife into false sense of jfinan- 
ciai security 

Husband’s conduct in supporting 
wife for more than a year although 
parties were separated, and then re¬ 
fusing further support did not con¬ 
stitute cruelty although wife con¬ 
tended that by supporting her for 
period husband lulled her into false 
sense of financial security, and that 
his refusal to provide further sup¬ 
port caused mental anguish. 

Cal.—Haly v. Haly, 314 P.2d 745, 153 
C.A.2d 498. 

48. Cal.—Bryan v. Bryan, 70 P. 304, 
7 C.XJnrep.Cas. 19. 

Kan.—Mecke v. Mecke, 271 P. 275, 
126 Kan. 760. 

La.—Ducros v. Ducros, 101 So. 407, 
156 La. 1033, 

49. La.—^Ducros v. Ducros, supra. 
Pa.—Magyar v. Magyar, 12 Pa.Dist. 

& Co. 265, 13 Leh.L.J. 133. 

19 C.J. p 54 note 15. 

50. Tex.—Loring v. Loring, 42 S.W. 
642, 17 Tex.Civ,App. 95. 

19 C.J. p 54 note 16. 

Nousupport not shown 
Pa.—^Evans v. Evans, Com.Pl., 34 Luz. 
Leg.Reg. 17. 

50.5 Md.—Cullotta v. CuHotta, 66 A. 
2d 919, 193 Md. 394—Eberwein v. 
Eberwein. 65 A.2d 792, 193 Md. 95 
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—Elzey V. Elzey, 65 A.2d 563, 193 
Md. 13—Smith v. Smith, 63 A.2d 
628, 192 Md. Ill—Collins v. Col¬ 
lins, 42 A.2d 680, 1S4 Md. 655— 
Hamren v. Hamren, 26 A.2d 381, 
180 Md. 692—Short v. Short, 135 A. 
176, 151 Md. 444. 

50.10 Md.—Cullotta v. Cullotta, 66 
A.2d 919, 193 Md. 394—Eberwein v. 
Eberwein, 65 A.2d 792, 193 Md. 951 
—Elzey V. Elzey, 65 A.2d 563, 193 
Md. 13—Smith v. Smith, 63 A. 2d 
628, 192 Md. Ill—Collins v. Col¬ 
lins, 42 A.2d 680, 184 Md. 655— 
Hamren v. Hamren, 26 A.2d 381, 180 
Md. 692—Short v. Short, 135 A. 
176, 151 Md. 444. 

51. La.—^Artigues v. Artigues, 135 
So. 665, 172 La. 884. 76 A.L.R. 981 
—Keir v. Digby, 116 So. 711, 166 
La. 92. 

Mich.—Thompson v. Thompson, 171 
N.W. 347. 205 Mich. 124, 3 A.L.R. 
990. 

52. La.—Keir v. Digby, 116 So. 711, 
166 La. 92. 

Mich.—Branch v. Branch, 107 N.W. 
897, 144 Mich. 167. 

53. La.—Ducros v. Ducros, 101 So. 
407, 156 La. 1033. 

53.5 Ohio.—Mark v. Mark, 61 N.E.2d 
595, 145 Ohio St. 301, 160 A.L.R. 
608. 

53.10 Ohio.—Mark v. Mark, supra. 
53.15 Ohio.—^Mark v, Mark, supra. 
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for his wife if he is able to do so,^^ or to require 
that his mother live in the home he provides, and 
to favor his mother over his wife.®'^*^ A divorce 
ma^^ be granted for cruelty where one spouse locks 
the other spouse out of the family home,54-i0 and 
compels the excluded spouse to remain away.54-i5 

Failure to provide medical care. Where a hus¬ 
band negligently or willfully refuses to provide for 
a wife necessary medicines and medical attendance 
when able to do so, the wife is entitled to a divorce 
on the ground of cruelty,^^ especially when such con¬ 
duct is coupled with other misconduct.^^ The fail¬ 
ure of a wife to care for her sick husband is not, 
however, always such cruelty as to entitle the hus¬ 
band to a divorce, although the husband’s health may 
be temporarily injured by the wife^s failure to per¬ 
form her duty. 

Inability of spouse to perfoyin marital duties. It 
may constitute cruelty sufficient to justify a divorce 
for a wife to refuse to perform her marital duties, 
.as stated supra § 28(1), but the inability of a wife 
to perform her marital duties because of illness, 57-5 
or injury sustained by accident and not attributable 
to the fault of either spouse, ^7.10 ig not such cruelty 
as will justify a divorce. 

Compelling wife to labor. Compelling a wife to 
perform work not suitable to her health and con¬ 
dition is cruelty entitling her to a divorce,5S at least 
when coupled with other acts of cruelty.59 A hus¬ 
band is not, however, chargeable with cruelty for 
compelling his wife to aid in farm labor, where she 
has been bred to farm life;®^ and where the work, 


although beyond the wife’s strength, is done by her 
voluntarily, the husband is not to be charged with 
cruelty. 

Marital diseas'd arising from religious differences. 
Mere diverse religious opinions of spouses do not 
entitle one spouse to a divorce on ground of cruel- 
ty,6i*5 and cruelty sufficient to authorize a divorce 
does not consist of unhappy marital relations re¬ 
sulting from differences in religious views.6i-i0 
One spouse may change religion and attempt to 
proselyte the other spouse and the children without 
being guilty of cruelty,6i-i5 and it may not be cruelty 
for a husband to sleep while his wife is interpret¬ 
ing Scriptures for him,6i-20 or to refuse to attend 
church services as his wife desires.6i-25 Thus, a 
spouse’s excessive religious zeal does not consti¬ 
tute cruelty per se;6i-30 but religious zeal may be 
carried to such an extent as to constitute cruel- 
ty,6i.35 as where it disrupts and destroys the family 
life,6i-40 and renders the life of the complaining 
spouse wretched and miserable.6i-45 

Involvement in financial difficulties. Financial dif¬ 
ficulties arising from extravagance and from lack of 
pecuniary responsibility do not amount to legal 
cruelty,6i-50 and merely because a wife is extrava¬ 
gant,61-55 or because her extravagance and dis¬ 
honesty in money matters involve her husband in 
great difficulties,62 is not such cruelty as authoriz¬ 
es a divorce. The refusal of a wife to join her hus¬ 
band in the conveyance of real estate owned by him, 
thereby resulting in great financial loss to him, is 
not cruelty entitling the husband to a divorce ;63 


54. La.—^Artigues v. Artigues, 135 
So. 665, 172 La. 884, 76 A.L.R. 981. 

54.5 Or.—Bothe v. Bothe, 192 P.2d 
256, 183 Or. 237. 

54.10 Vt.—Grossman v. Crossman, 
55 A.2d 330, 115 Vt. 219. 

W.Va.—Hurley v. Hurley, 34 S.E.2d 
465, 127 W.Va. 744. 

54.15 Vt.—Crossman v. Crossman, 55 
A.2d 330. 115 Vt. 219. 

55- La.—^Dollar v. Dollar, 105 So. 

296. 159 La. 219. 

19 C.J. p 55 note 18. 

56. Ind.—^Mercer v. Mercer, 17 N.E. 
182, 114 Ind. 558. 

Wis.—^Hiecke v. Hiecke, 157 N.W. 
747, 163 Wis. 171, Ann.Cas.l918B 
497. 

19 C.J. p 55 note 19. 

57. Mass.—Bonney v. Bonney, 55 N. 
E. 461, 175 Mass. 7, 78 Am.S.R. 
473. 

19 C.J. p 55 note 21. 

■Refusal to permit huslbaud to return, 
liome from hospital 
Where husband was adjudged to be 
insane and at his request was sent to 


veterans’ hospital and those in charge 
consented to his return home for 
trial visit if wife would agree, her 
refusal to consent to trial visit was 
not cruel and inhuman treatment 
warranting divorce. 

Ky.—^Andrews v. Andrews, 190 S.W. 
2d 1019, 301 Ky. 94. 

57.5 Idaho.—Parsons v. Parsons, 
243 P.2d 973, 72 Idaho 455. 

Wash.—McDowell v. McDowell, 216 
P. 11, 125 Wash. 336. 

57.10 Fla.—^Weinstein v. Weinstein, 
28 So.2d 822, 158 Fla. 566. 

58. La.—^Dollar v. Dollar, 105 So. 
296, 159 La. 219. 

19 C.J. p 55 note 22. 

59. Mich.—Stark v. Stark, 88 N.W. 
391, 129 Mich. 153. 

R.I.—Ennis v. Ennis, 113 A.2d 133. 
19 C.J. p 55 note 23. 

60. Pa.—Detrick’s Appeal, 11 A. 882, 
117 Pa. 452. 

61. Wis —Beyer v. Beyer, 6 N.W. 
807, 60 Wis. 254, 36 Am.R. 848. 

61.5 N.J.—Golden v. Arons, 115 A.2d 
639, 36 N.J.Super. 371. 
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61.10 Tex.—Finn v. Finn, Civ.App., 
185 S.W.2d 579. 

61.15 La.—Trautman v. Krauss, 105 
So. 376, 159 La. 371. 

61.20 Tex.—Ballard v. Ballard, Civ. 
App., 258 S.W.2d 355. 

61.25 Tex.—Ballard v. Ballard, su¬ 
pra. 

61.30 Wash.—^Mertens v. Mertens, 
227 P.2d 724, 38 ■Wash.2d 55. 

61.35 Wash.—Mertens v. Mertens, 
supra. 

61.40 Ariz.—Smith v. Smith, 149 P. 

2d 683, 61 Ariz. 373. 

Wash.—Mertens v. Mertens, 227 P.2d 
724, 38 Wash.2d 55. 

61.45 N.J.—Golden v. Arons, 115 A. 

2d 639, 36 N.J.Super. 371. 

61.50 Va.—^Upchurch V. Upchurch, 76 
S.E.2d 170, 194 Va. 990. 

61.55 Tex.—^Pickens v. Pickens, Civ. 
App., 261 S.W.2d 744. 

62. N.Y.—^Weaver v. Weaver, 77 N. 
Y.S. 568, 74 App.Div. 591, affirmed 
70 N.E. 1111, 178 N.Y. 621. 

63. Ind.—^Hofman v. Hof man, 82 N. 
E. 477, 40 Ind.App. 476. 
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and a wife is not entitled to a divorce for crucltv 
because her husband buys and sells farm machinery 
and timber without her advice and consent,63.5 or 
because her husband engages in financial transac¬ 
tions which are not known to the wife.63 lo Where 
a wife, after obtaining from her husband all of his 
property, compels him to leave his home and support 
himself by hard labor, he is entitled to a divorce on 
the ground of extreme cruelty.®^ 

Interference in husband's occupation. Conduct 
on the part of the wife which endangers her hus¬ 
band’s position may constitute cruelty sufficient to 
justify a divorce.64.5 There may be cruelty which 
will justify a divorce where the wife repeatedly in¬ 
terferes with her husband’s business,64.i0 or where 
the wife’s conduct causes disturbances with her hus¬ 
band’s ability to carry on his chosen profession and 
causes impairment of his health and robs him of his 
peace of mind.64.i5 

§ 30. - Conduct Directly Injuring Health 

a. In general 

b. Excessive sexual demands 

a. In General 

A spouse who transmits a venereal disease to the 
other may be guilty of cruelty If it is done with knowl¬ 
edge of his or her affliction. 

The communication of a venereal disease by a 
husband to his wife or by a wife to her husband is 
such cruelty as will entitle the innocent spouse to a 
divorcc,65 unless the guilty party was ignorant of 
the condition®6 or unless the innocent party con¬ 
sented to the intercourse with knowledge of the dis- 
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ease and its nature.®^ Further, extreme cruelty is 
shown where an infected husband attempts to force 
his wife to have intercourse with him.®^ Howe\er, 
the mere fact that a spouse is affiicted with a ve¬ 
nereal disease does not constitute cruelty, where in¬ 
tercourse IS not insisted on and the disease is not 
communicated to the other party,®9 although there 
is some authority taking a contrary view in the 
case of intentional nondisclosure of an affliction 
commencing before marriage.'^® 

The fact that a spouse is afflicted with a noncon- 
tagious disease,"^ or failed to disclose an affliction 
with a loathsome disease existing before marriage,'^^ 
does not amount to cruelty warranting a divorce in 
the absence of a showing of actual or probable in¬ 
jury to the health of the other party. 

b. Excessive Sexual Demands 

Ordinarily, Insistence on excessive sexual relations 
does not constitute cruelty sufficient to authorize the 
grant of a divorce; but insistence over objection to ex¬ 
cessive sexual relations to an extent injurious to the ob¬ 
jecting spouse's health may be cruelty sufficient to con¬ 
stitute grounds for divorce. 

The conduct of a husband in requiring his wife to 
engage in sexual intercourse to an extent which to 
her is excessive or unreasonable does not alone 
amount to cruelty sufficient to authorize a di¬ 
vorce, particularly -when there is no showing 
that the demands on the wife were injurious to her 
health.'^2.55 however, a wife is required to sub¬ 
mit to excessive sexual intercourse against her will 
and to an extent that results in injury to her health, 
such conduct on the husband’s part may constitute 
cruelty affording the wife ground for divorce,''^ 


Mont.—Judson v. Anderson, 165 P.2d 
198, 118 Mont. 106. 

63.5 Ky.—Nall v. Nall, 153 S.W.2d 
909, 287 Ky. 355. 

63.10 Neb.—Robinson v. Robinson, 
82 N.W.2d 550, 164 Neb. 413. 

64. Mich.—Benore v. Benore, 164 N. 
W. 468, 198 Mich. 113. 

64.5 Va.—Hudgins v. Hudgins, 23 S. 
E.2d 774, 181 Va. 81. 

64.10 Mich.—Kinek v. Kinek, 49 N. 
W.2d 58, 331 Mich. 54. 

64.15 Colo.—Carroll v. Carroll, 311 P. 
2d 709, 135 Colo. 379. 

65. Idaho.—Holden v. Holden, 116 P. 
2d 1003, 63 Idaho 70. 

Iowa.—Holnaes v. Holmes, 170 N.W. 

793, 186 Iowa 336, 8 A.L.R. 1534. 
Md.—Kline v. Kline, 16 A.2d 924, 179 
Md. 10. 

Mass.—Curtiss v. Curtiss, 136 N.E. 
829, 243 Mass. 51. 

Mich.—Horan v. Horan, 230 N.W. 915, 
251 Mich. 1. 

N.J.—^Daniel ly v. Danielly, 118 A. 335, 
93N.J.Eq. 556. 


Or.—Corpus Juris cited in Ferguson 
v. Ferguson, 13 P.2d 351, 353, 140 
Or. 186. 

Pa.—In re Arnout’s Estate, 5 Pa.Dist. 
& Co. 42. 

19 C.J. p 55 note 29. 

66. N.C.—Long v. Long, 9 N.C. 189. 
19 C.J. p 55 note 30. 

Knowledge as essential to willfulness 
To establish cruelty as the result 
of communication of a veneral dis¬ 
ease, the diseased spouse must have 
known of the condition in order to im¬ 
part the element of willfulness to the 

Md.—Kline v. Kline, 16 A.2d 924, 179 
Md. 10. 

67. Or.—Rehart v. Rehart, 25 P. 775. 

68. N.J.—Lazarwitz v. Lazarwitz, 
139 A. 881, 102 N.J.Eq. 132. 

69. Del.—^Bowman v. Bowman, 171 
A. 444, 6 W.W.Harr. 84. 

Pa.—Cantor v. Cantor, 70 Pa.Super. 
108. 

70. Me.—Leach v. Leach, 8 A. 349. 
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71. Cal.—Dahnke v. Dahnke, 202 P. 
894, 55 C.A. 12. 

72. La.—Di Franco v. Gagliano, 142 
So. 699, 174 La. 1093. 

72.50 N.J.—Capozzoli v. Capozzoli, 
64 A 2d 440, 1 N.J. 540. 

Pa.—Shay v. Shay, Com.Pl., 51 Lane. 
L.Rev. 245. 

Wash.—Saffer v. Saffer, 254 P.2d 746, 
42 Wash.2d 298. 

72.55 N.J.—Capozzoli v. Capozzoli, 64 
A.2d 440, 1 N.J. 540. 

Wash.—SafCer v. Saffer, 254 P.2d 746, 
42 Wash.2d 298. 

73. Ark.—Corpus Juris Secundum 
cited in Obennoskey v. Obennoskey, 
220 S.W.2d 610, 612, 275 Ark. 358. 

Iowa.—Hines v. Hines, 185 N.IY. 91, 
192 Iowa 569. 

Md.—Hockman v. Hockman, 41 A.2d 
510, 184 Md. 473—Griest v. Griest, 
140 A. 590, 154 Md. 696. 

Mass.—Rudnick v. Rudnick, 192 N.E. 
501, 288 Mass. 256. 

N.T.—Jacobsen v. Jacobsen, 130 N.Y. 
i S.2d 762, 205 Misc. 584, 798. 
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particularly if there is cause reasonably to appre¬ 
hend that the husband will continue such conduct, 
and if the husband knows or has reason to know the 
injury and suffering* which his demands will inflict 
upon her,"^ as where the wife is in a delicate state 
of healthJ^-5 In order to establish cruelty it is not 
necessary that the wife show that in resisting her 
husband’s demands for sexual intercourse she used 
physical force but the mere fact that a wife 
has reason to fear that her husband will compel her 
to occupy the same bed with him regardless of the 
consequences to her health will not entitle her to a 
divorce where she has no reason to fear personal 
violence of any other character.^S 

§ 31. -Habitual Intemperance 

Intemperate use of intoxicating liquor or habitual 
use of drugs is not alone usually sufficient to constitute 
cruelty, but may constitute cruelty if in conjunction with 
other acts of misconduct. 

Intemperate use of intoxicating liquor does not 
of itself constitute cruelty,76 or intolerable sever¬ 
ity,7 6.5 particularly where habitual drunkenness is 
itself a statutory ground for divorce 6 mis¬ 
conduct caused directly or indirectly by habitual 
drunkenness or existing conjunctively therewith 


may constitute cruclty.'^'^ Furthermore, it has been 
held that occasional intoxication, accompanied by 
cruel conduct and abusive language, may constitute 
extreme cruelty,and it has also been held that 
intemperance if in a degree which would reasonably 
inflict grievous mental anguish on the innocent party 
may amount to extreme cruelty as defined by stat¬ 
ute, provided the intemperance continues for a 
year or more.'^^ ^ 

Habitual use of drugs. It has been held that the 
habitual use of drugs by a spouse is not such cruel¬ 
ty as entitles the other spouse to a divorce on the 

ground of crueltyJS.iO 

§ 32. - Refusal to Cohabit and Desertion 

Refusal to engage in sexual intercourse, if the refusal 
is for good cause or for a reasonable period, is not such 
cruelty as will justify a divorce. Desertion or abandon¬ 
ment is not alone legal cruelty. 

It has been said that marital intercourse between 
husband and wife is one of the most critical sub¬ 
jects courts have to deal with, and what may or may 
not amount to extreme cruelty on the part of a 
husband toward his wife in the exercise of his 
marital rights is a question which is not only dif¬ 
ficult but delicate.78.60 As a general rule, in the 


Ohio.—Merta v. Merta, App., 63 N.E. 
2d 847. 

Tex.—^>701^611 V, Norvell, Civ.App., 
194 S.W.2d 270, error dismissed. 

19 C.J. p 55 note 32. 

Submission procured without threat 
or violence 

The unreasonable exercise of mari¬ 
tal rights of coition made possible by 
involuntary submission of wife, even 
though submission be procured with¬ 
out threat or violence, will sustain an 
action for separation, especially if 
such acts tend to impair mental and 
physical health of wife thereby ren¬ 
dering it unsafe and improper for 
her to cohabit longer with husband. 
N.Y.—^Harnish v. Harnish, 60 N.Y.S. 
2d 153, 270 App.Div. 799. 

73.5 Md.—Hockman v. Hockman, 41 
A.2d 510, 184 Md. 473. 

74. Conn.—^Mayhew v. Mayhew, 23 
A. 966. 61 Conn. 233, 29 Am.S.R. 195. 

Ill.—Youngs V. Youngs, 33 Ill.App. 
223, affirmed 22 N.E. 806, 130 Ill. 
230, 17 Am.S.R. 313, 6 L.R.A. 548. 
See Hunt v. Hunt, 211 Ill.App. 410. 
Pa.—Byler v. Byler, Com.Pl., 61 Lane. 
L.Rev. 145. 

74.5 Tex.—Norvell v. Norvell, Civ. 
App., 194 S.W.2d 270, error dismiss¬ 
ed. 

74.10 Md.—^Hockman v. Hockman, 41 
A.2d 510, 184 Md. 473. 

75. Conn.—Shaw v. Shaw, 17 Conn. 
189. 


76. Cal.—Farrand v. Parrand, 176 P. 

2d 773, 77 C.A.2d 840. 

Iowa.—Milks v. Milks. 28 N.W.2d 472, 
238 Iowa 785. 

Md.—Martin v. Martin, 149 A, 616, 
159 Md. 46. 

Mass.—Callan v. Callan, 181 N.E. 736, 
280 Mass. 37. 

N.J.—Cruikshank v. Cruikshank, 170 
A. 659, 115 N.J.Ect. 322. 

Pa.—Geist v. Geist, Com.Pl„ 41 Sch. 

Leg.Rec. 147. 

19 C.J. p 56 note 35. 

Not extreme cruelty 
N.J.—Welch V. Welch, 111 A.2d 793, 
34 N.J.Super. 197, affirmed 115 A.2d 
625, 35 N.J.Super. 255. 

Traditional view 

It has been said that nothing is bet¬ 
ter settled than the principle that 
mere drinking, even excessive drink¬ 
ing, IS not a cause for divorce or an 
excuse for separation, unless such 
drinking is accompanied by such con¬ 
duct as to make it necessary for the 
injured party to leave; and it has 
been further stated that “This tradi¬ 
tional view is not at variance with 
the modern opinion that classifies al¬ 
coholism as a disease, or as a symp¬ 
tom of mental or emotional disturb¬ 
ance.” 

Md.—Brault v. Brault, 55 A. 2d 497, 
499, 189 Md. 175. 

Conduct toward wife and business 
ability unaffected 

Mich.—Hadley v. Hadley, 36 N.W.2d 
144, 323 Mich. 555. 
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Person marrying habitual drunkard 
Iowa.—^Wilson v. Wilson, 68 N.W.Sd 
904, 246 Iowa 792. 

76.5 'Vt.—Crossman v. Crossman, 65 
A.2d 330, 115 Vt. 219. 

76.10 W.Va.—^Kessel v. Kessel, 46 S. 
E.2d 792, 131 W.Va. 239. 

Habitual drunkenness as ground for 
divorce see infra § 48. 

77. Cal.—Bennett v. Bennett, 203 P. 
162, 55 C.A. 268. 

Pa.—Swanberry v. Swanberry, Com. 

PI., 40 Luz.Leg.Reg. 410. 

Va.—Hudgins v. Hudgins, 23 S.E.2d 
774, 181 Va. 81. 

19 C.J. p 56 note 36. 

78. La.—Balfe v. Balfe, 115 So. 489, 
165 La. 283. 

Mich.—Hall v. Hall, 137 N.W. 536, 
172 Mich. 219. 

78.5 S.D.—Pfutzenreuter v. Pfutzen- 
reuter, 77 N.W.2d 563. 

78.10 N.J.—Germain v. Germain, 90 
A.2d 531, 20 N.J.Super. 665. 

Use of opiates as ground for divorce 
generally see infra § 45; as con¬ 
stituting indignities see infra § 44 
(4); as habitual drunkenness see 
infra § 48 b. 

78.50 Del.—A. v. A., 43 A.2d 261, 252, 
3 Terry 605. 

Court not inclined to adjudicate 

"Marital intercourse is only one 
marital right or duty. There are 
many other important rights and du¬ 
ties. The obligations the parties as¬ 
sume to each other and to society are 
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absence of proof that the health of the complaining 
spouse is either injured or threatened, the refusal of 
the other to cohabit is not legal cruelty,'^® at least 
where reasonable cause exists for such refusal,80 i 
or where the denial has continued for only a rela¬ 
tively short time,80.5 and where there has been no 
eifort on the part of the denied spouse to change the 
attitude or habits of the offending spouse and to 
bring about a normal relationship.80.io 

In some jurisdictions, however, a refusal to co- 
habit without cause authorizes divorce on the ground 
of cruelty,81 especially where such refusal has been 
persisted in for some considerable time82 or has 
been aggravated by other acts amounting to cruel- 
ty.83 Furthermore, the refusal of one spouse to 
engage in sexual intercourse with the other may 
constitute extreme cruelty under divorce statutes 
if it is shown that the life or health of the denied 


spouse has been endangered as the sole and direct 
result of such refusal ;88.5 but it is not sufficient to 
constitute cruelty under such statutes if the refusal 
to engage in intercourse is only a contributing fac- 

It has been held that public policy militates against 
granting a decree of separation for refusal to par¬ 
take of sexual intercourse, where the refusal is 
only occasional ;S3.15 but the refusal of a spouse, 
without adequate excuse, to have ordinary marriage 
relations with the other spouse strikes at the basic 
obligations springing from the marriage con- 
tract,^3.20 and the complete failure over a prolonged 
period to cohabit despite advances made and re¬ 
quests therefor may constitute cruelty sufficient to 
warrant a decree of separation.83.25 

It is generally recognized that desertion,84 or ab- 


not dependent on this single one. 
Many of these obligations—fidelity, 
sobriety, kindness, and others too nu¬ 
merous to mention—have legal sanc¬ 
tions and can be enforced, or their 
breach remedied by legal process. 
This obligation in question is of a 
nature so personal and delicate and 
dependent so much on sentiment and 
feeling that the Courts, reaching far 
into the privacy of domestic life, have 
stopped short of decreeing that the 
reasonable denial on the part of ei¬ 
ther party of submitting to marital 
intercourse is a ground in and of it¬ 
self for a divorce based upon extreme 
cruelty." 

Del.—^A. V. A., supra. 

73. Conn.—McCurry v. McCurry, 10 
A.2d 365, 126 Conn. 175. 

Del.—Corpus Juris Secuuduza cited 
in X. V. X., 47 A.2d 470, 476, 4 Terry 
361. 

Isr.J. —^Dominik v. Dominik, 81 A.2d 
147, 7 X.J. 198. 

Gilson V. Gilson, 166 A. Ill, 113 
N.J.Eq. 32. 

Or.—Corpus Juris quoted in Schoren 
V. Schoren, 214 P. 885, 888, 110 Or. 
272, reheard 222 P. 1096, 110 Or. 
272. 

Pa.—McCommons v. McCommons, 85 
Pa.Super. 323. 

Reilley v. Reilley, 13 Pa.Dist. & 
Co. 294—^Aller v. Aller, 1 Pa.Dist. 
& Co. 16, 50 Pa.Co. 460, 69 Pittsb. 
Leg.J. 513. 

E. P. V. G. H., Com.Pl., 4 Cumb. 
L.J. 42. 

W.Va.—Roush v. Roush, 111 S.E. 334, 
90 W.Va. 491. 

L9 C.J. p 56 note 38. 

Excessive sexual demands as cruelty 
see supra § 30 b. 

denial of sexual intercourse as de¬ 
sertion see infra § 36 c. 
treason for rule 

“Few if any courts, as shown by 
.he reported cases, have had occasion 
27A C.J.S.—7 


to consider the refusal of marital in¬ 
tercourse as justifying a decree of 
divorce on the grounds of cruelty. I 
believe that the reason for this, at 
least to some extent, is because by 
the great weight of authority the de¬ 
nial of such intercourse is either a 
cause for divorce on the ground of 
desertion or it is a material circum¬ 
stance to be considered with other 
material facts as constituting either 
desertion or abandonment." 

Del.—X. V. X., 47 A.2d 470, 477, 4 
Terry 361. 

Refusal of sexual intercourse held 
not cruelty 

Ga.—^Hinkle v. Hinkle, 74 S.E.2d 657, 
209 Ga. 554. 

—Taylor v, Taylor, 16 A.2d 651, 
142 Pa.Super. 441. 

80. Cal.—Ritter v. Ritter, 284 P. 950, 
103 C.A. 583. 

Or.—^iMcDonald v. McDonald, 253 P.2d 
249, 197 Or. 275. 

Wash.—Bishop v. Bishop, 233 P. 918, 
133 Wash. 522. 

Fear of further pregnancies 

Where wife had had a difldcult time 
at birth of twins, which were the 
third and fourth children, wife’s mind 
was temporarily affected, and her re¬ 
covery after leaving hospital was 
slow, her refusal to have sexual in¬ 
tercourse with her husband for fear 
of another pregnancy was not legal 
cruelty. 

Pa.—^Rausch v. Rausch, 22 A.2d 221, 
146 Pa.Super. 342. 

To justify divorce for cruelty, facts 
should present a clearly extreme case 
of inexcusable and long-continued re¬ 
fusal to permit intercourse. 

Miss.—Sarphie v. Sarphie, 177 So. 358, 
180 Miss. 313. 

Incapacity for sexual intercourse 
does not of itself justify a divorce for 
intolerable cruelty. 
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Conn.—^Murphy v. Murphy, 152 A. 397, 
112 Conn. 417. 

80.5 Three weeks 

N.J.—^Dominik v. Dominik, 81 A.2d 
147, 7 X.J. 198. 

80.10 N.J.—^Dominik v. Dominik, su¬ 
pra. 

81. Cal.—^Hayes v. Hayes, 78 P. 19, 
144 C. 625. 

Wash.—Nordlund v. Nordlund, 166 
P. 795. 97 Wash. 475, L.R,A.1918A 
59. 

Sexual intercourse deemed to be "too 
worldly” 

Mich.—Reeves v. Reeves, 55 N.W.2d 
793, 335 Mich. 193. 

82. Mich.—Williams v. Williams, 88 
N.W.2d 483, 351 Mich. 210—^Reeves 
V. Reeves, 55 N.W.2d 793, 335 Mich. 
193. 

N.J.—Tapper v. Tapper, 147 A. 633. 

19 C.J. p 56 note 40. 

83. Fla.—Currie v. Currie, 162 So. 
152, 120 Fla. 28. 

Va.—^Ringgold v. Ringgold, 104 S.E. 
836, 128 Va. 485, 12 A.L..R. 1383. 

19 C.J. p 56 note 41. 

83.5 Del.—Cannon v. Cannon, 82 A. 
2d 737, 7 Terry 237—A. v. A., 43 A. 
2d 251, 3 Terry 605. 

83.10 Del.—^A. V. A., supra. 

83.15 N.T.—Jacobsen v. Jacobsen, 
130 N.T.S.2d 762, 205 Misc. 584, 798. 

83.20 N.T.—^Jacobsen v. Jacobsen, 
supra. 

83.25 N.T.—Jacobsen v. Jacobsen, 
supra. 

84. La.—^Bonvillion v. Papa, 48 So.2d 
897, 218 La. 203. 

Mich.—Collette v. Collette, 179 N.W. 
269, 211 Mich. 555—^Vagner v. Wag¬ 
ner, 168 N.W. 1019, 203 Mich. 328. 

Wis.—^Moen v. Moen, 23 N.W.2d 472, 
249 Wis. 169. 

19 C.J. p 56 note 42. 
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sence from the home,^^ or the refusal of the wife to 
join the husband and live with him at the new home 
he has established,^5.5 does not amount to cruelty 
sufficient to authorize a divorce; and the absence 
of a spouse from home, even though for a long 
period, cannot be the basis of a charge of cruelty 
where the absence was due to military service.^^-^® 
However, desertion together with improper associa¬ 
tion with a person of the opposite sex may constitute 
such cruelty as will authorize a divorce.S5-i5 

There is authority that holds that whether spe¬ 
cific absences of one spouse from the family home 
without the consent of the other spouse will con¬ 
stitute extreme cruelty under the divorce statutes 
will depend on the facts and circumstances of the 
particular case;^® and it has been held that where 
the wife of a man in the armed forces is unwilling 
to go with him, make a home with him, and live 
with him, such conduct on the part of the wife may 
constitute cruelty of such a nature as to render 
their further living together insupportable, and en¬ 
title the husband to a divorce. 

Where it is alleged that the refusal of the wife to 
live with the husband constitutes cruelty sufficient to 
authorize a divorce, it cannot be contended that the 
refusal of the wife to live with the husband after 
the institution of the suit and while it remains un¬ 
determined is an element of the cause of action.86.io 


Although the conduct of a husband may amount 
to legal abandonment for which relief would be 
available to the wife, such conduct may not amount 
to legal cruelty sufficient to authorize a divorce,S6.i5 
and abandonment may not be such cruel treatment 
as will justify a divorce unless it has existed for 
the statutory period that is required to obtain a di¬ 
vorce for abandonment, s®-20 

§ 33. -Acts, Declarations, or Conduct 

Conjunctively Constituting Cruelty 

A divorce may be granted on the ground of cruelty 
where there has been a series of wrongs, no one of 
which, in itseif, would be ground for divorce. 

Cruelty sufficient to authorize a divorce may con¬ 
sist of a series of wrongs, no one of which, in it¬ 
self, would be ground for divorceand thus, 
notwithstanding particular acts of a spouse might 
not in themselves constitute cruelty warranting a 
divorce, they may have that effect when their cum¬ 
ulative effect is taken into consideration.^^ Accord¬ 
ingly, if mental pain and suffering or physical vio¬ 
lence is not of itself sufficient to show cause for 
divorce, either may supplement the other to show 
such cause.88 In numerous cases the acts, declara¬ 
tions, or conduct of a spouse, when considered con¬ 
junctively have been held sufficient to constitute 
cruelty within the meaning of the term as used in 
the statute,89 while, on the other hand, in other 


85. La.—^Landry v. Regrira, 178 So. 
502, 188 La. D50. 

Pa.—^Duna v. Duna, Com.Pl., 20 Leh. 
L.J. 219—^Heeney v. Heeney, Com. 
PL, 40 Luz.Leff.Reg. 155. 

R.I.—^McKeon v. McKeon, 170 A. 922, 
54 R.I. 163. 

W.Va.—Cochran v. Cochran, 44 S,E.2d 
828, 130 W.Va. 605. 

85.5 Miss.—Starr v. Starr, 39 So.2d 
520, 206 Miss. 1. 

Absence agreed to by husband 
Where wife declined to join her 
husband in home he had established 
and asked for six months in which 
to make up her mind as to what she 
intended to do, and to this husband 
agreed, commencement of action pri¬ 
or to expiration of six-month period 
would defeat husband’s claim of cru¬ 
elty. 

Kan.—Carpenter v. Carpenter, 193 P. 

2d 196, 165 Kan. 42. 

85.10 Mich.—^Hadley v. Hadley, 36 N. 
W.2d 144, 323 Mich. 555. 

85.15 N.T.—Morse v. Morse, 123 N. 
T.S.2d 144. 

86. Cal.—^Dupes v. Dupes, 184 P. 425, 
43 C.A. 67. 

Abandonment constituting inhuman 
treatment 

Where husband deserted wife, took 
much of furniture from home, de¬ 


parted without notice so that his 
creditors seized most of remaining 
furniture, stated that he didn’t know 
or care what happened to wife, was 
party to attempts to force wife from 
the home, and instituted foreign ac¬ 
tion for divorce, wife was entitled to 
divorce on ground of inhuman treat¬ 
ment. 

Iowa.—^Joneson v. Joneson, 86 N.W.2d 
877. 

86.5 Tex.—Bustos v. Bustos, Civ. 
App., 282 S.W.2d 434, error dismiss¬ 
ed. 

86.10 Kan.—Carpenter v. Carpenter, 
193 P.2d 196, 165 Kan. 42. 

86.15 La.—Sampognaro v. Sampog- 
naro, 29 So.2d 581, 211 La. 105. 

86.20 Tex.—Garza v. Garza, Civ. 
App., 191 S.W.2d 767. 

86.50 Ind.—^Heckman v, Heckman, 
134 N.E.2d 695, 235 Ind. 472. 

Wingard v. Wingard, App., 145 
N.E.2d 733. 

87. Cal.—^Anso v. Anso, 237 P. 814, 72 
C.A. 513. 

Del.—Cannon v. Cannon, 82 A. 2d 737, 
7 Terry 237. 

Pla.—Currie v. Currie, 162 So. 152, 
120 Fla. 28. 

La.—^Allen v. Allen, 127 So. 378, 170 
La. 100. 


Nev.—McLaughlin v. McLaughlin, 
238 P. 402, 48 Nev. 153. 

N.J.—^Eisenger v. Eisenger, Ch., 100 
A. 840. 

S.D.—-Habeck v. Habeck, 214 N.W. 
846, 51 S.D. 455. 

Persistent cruel treatment 

Cruel acts, not individually intol¬ 
erable within statute, may become 
intolerable in their cumulative effect 
if they are manifestations of per¬ 
sistent and consistent cruel treat¬ 
ment. 

Conn.—^McCarthy v. McCarthy, 195 
A. 607, 123 Conn. 409—Steinmann 
V. Steinmann, 186 A. 501, 121 Conn. 
498—Gowdy v. Gowdy, 181 A. 462, 
1.20 Conn. 508—Swist v. Swist, 140 
A. 820, 107 Conn. 484—Jacobs v. Ja¬ 
cobs, 110 A. 455, 95 Conn. 57. 

88. Pla.—Currie v. Currie, 162 So. 
152, 120 Pla. 28—Baker v. Baker, 
114 So. 661, 94 Pla. 1001—^Williams 
V. Williams, 2 So. 7G8, 23 Pla. 324. 

89. Conn.—Rice v. Rice, 59 A. 2d 799, 
134 Conn. 658. 

Pla.—Currie v. Currie, 162 So. 152, 
120 Fla. 28. 

Ind.—-Waid v. Waid, 66 N.E.2d 907, 
117 Ind.App. 4. 

Kan.—Sparks v. Sparks, 178 P.2d 678, 
162 Kan. 673 — Biltgen v. Biltgen, 
250 P. 265, 121 Kan. 716, 
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cases particular acts have been held not to estab¬ 
lish a course of conduct inflicting suffering or 
rendering cohabitation unsafe or intolerable to the 
degree required by the statute.90 ® 

§ 34. Desertion 

Desertion op abandonment for the statutory period 
may be ground for a divorce or a limited divorce. 

Desertion or abandonment of one spouse by the 
other for a certain length of time, which varies in 
the different jurisdictions, is generally made by stat¬ 
ute a ground for divorce, either absolute or limited 


DIVORCE §§ 33-55 

or both,9i provided the separation is beyond any rea¬ 
sonable expectation of reconciliation.^i-S In some 
jurisdictions the deserted party is entitled to a lim¬ 
ited divorce without respect to the duration of the 
desertion or abandonment,provided the abandon¬ 
ment is accompanied by a failure to support.®--® 

§ 35. -What Constitutes in General 

Desertion or abandonment consists of the voiuntary 
separation of one spouse from the other for the prescribed 
time without consent or justification, and with the inten¬ 
tion of not returning. 

Desertion or abandonment consists in the volun- 


Mass.—Doyle v. Doyle, 102 N.E.2d 435, 
328 Mass. 174—Rubinstein v. Rub¬ 
instein, 86 N.E.2d 654, 324 Mass. 
340. 

Mich.—Bierie v. Bierie, 83 N.W.2d 
336. 348 Mich. 440—Hollway v. 
Hollway, 73 3Sr.W.2d 833, 344 Mich. 
304—Schmiege v. Schmiege, 57 N. 
W.2d 459, 336 Mich. 107~Kinek v. 
Kinek, 49 N.W.2d 58, 331 Mich. 54 
—Dragish v. Dragish, 217 N.W. 
769, 241 Mich. 563—Wilson v. Wil¬ 
son, 213 N.W. 719, 238 Mich. 555. 
Mmn.—^Wilson v. Wilson, 38 N.W.2d 
154, 229 Mmn. 126. 

N.Y.—Laff V. Laff, 160 N.Y.S.2d 933, 
5 Misc.2d 564, affirmed 166 N.Y.S. 
2d 678, 4 A.D.2d 874, appeal denied 
168 N.Y.S.2d 470, 4 A.D.2d 959— 
List V. List, 61 N.Y.S.2d 809, 186 
Misc. 261, affirmed 95 N.Y.S.2d 604, 
276 App.Div. 998—Whaley v. Whal¬ 
ey, 205 N.Y.S. 716, 123 Misc. 485. 

Stevens v. Stevens, 115 N.Y.S,2d 
49, modified on other grounds 118 
N.Y.S.2d 755, 281 App.Div. 812, and 
affirmed 118 N.Y.S.2d 907, 281 App. 
Div. 816, appeal denied in part and 
granted in part and reargument de¬ 
nied 120 N.Y.S.2d 515, 281 App.Div. 
874, motion denied 114 N.E.2d 477, 
305 N.Y. 926. 

N'.J.—Perguidi v. Perguidi, 49 A.2d 
150, 138 N.J.Eql. 559. 

Or.—McDonald v. McDonald, 253 P.2d 
249, 197 Or. 275. 

Pa.—^Donnelly v. Donnelly, 76 Pa.Su- 
per. 92. 

Miller v. Miller, Com.Pl., 22 Leh. 
L.J. 145. 

Tex.—^Humphreys v. Humphreys, Civ. 
App., 200 S.W.2d 453—Liddell v. 
Liddell, Civ.App., 29 S.W.2d 868. 
Wash.—Maley v. Maley, 140 P.2d 262, 
18 Wash.2d 766. 

90. Ariz.—Chester v. Chester, 210 P. 

2d 331, 69 Ariz. 104. 

I!al.—Schlecht v. Schlecht, 277 P. 
1065, 99 C.A. 163. 

::Jonn.—^Murphy v. Murphy, 152 A. 397, 
112 Conn. 417—^Van Guilder v. Van 
Guilder, 122 A. 719, 100 Conn. 1. 
[11.—Ryan v. Ryan, 53 N.E.2d 283, 321 
Ill.App. 467. 


Mass.—^\^ergnani v. Vergnani, 75 N.E. 

2d 499. 321 Mass. 703. 

Mich.—^Plynn v. Flynn. 261 N.W. 329, 
272 Mich. 291—^Frielink v. Prielink, 
239 N.W. 888, 256 Mich. 472. 

N.Y.—Traylor v. Traylor, 159 N.Y.S. 

2d 818, 3 A.D.2d 727. 

Tex.—Swanson v. Swanson, Civ.App., 
229 S.W.2d 843, certified question 
answered 228 S.W.2d 156, 148 Tex. 
600—Mayen v. Mayen, Civ.App., 177 
S.W.2d 240—^Earle v. Earle, Civ. 
App., 268 S.W. 232. 

Wash.—^Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167. 

91. Ala.—Bell v. Bell, 17 So.2d 666, 
245 Ala. 478. 

Ark.—McKay v. McKay, 290 S-W’. 951, 
172 Ark. 918. 

Ill.—Grossman v. Grossman, 43 N.E. 
2d 216, 315 Ill.App. 345, followed in 
43 N.E.2d 225, 315 IlLApp. 490. 
Iowa.—Love v. Love, 171 N.W. 257, 
185 Iowa 930. 

Ky.—Jones v. Jones, 196 S.W.2d 879, 
303 Ky. 37—^Belknap v. Belknap, 96 
S.W.2d 1012, 265 Ky. 411. 

Md.—Bradshaw v. Bradshaw. 55 A.2d 
719, 189 Md. 322—Hamren v. Ham- 
ren, 26 A.2d 381, 180 Md. 692—Hyatt 
V. Hyatt, 196 A. 317, 173 Md. 693— 
Simmont v, Simmont, 153 A. 665, 
160 Md. 422—Oertel v. Oertel, 125 
A. 545, 145 Md. 177. 

Mo.—Singleton v. Singleton, App., 239 
S.W.2d 773—^Kern v. Kern, App., 141 
S.W.2d 164—O’Hern v. O’Hern, 228 
S.W. 533, 206 Mo.App. 651. 

Mont.—Giebler v. Giebler, 222 P. 436, 
69 Mont. 347. 

N.Y.—^Figueroa v. Figueroa, 110 N.Y. 
S.2d 550—^Drummond v. Drummond, 
171 N.Y.S. 477. 

N.C.—Bailey v. Bailey, 90 S.E.2d 696, 
243 N.C. 412. 

Pa.—Secor v. Secor, 191 A. 647, 126 
Pa.Super. 561—^Rosa v. Rosa, 95 Pa. 
Super. 415. 

Va.—Gollehon v. Gollehon, 96 S.E. 
769, 123 Va. 504. 

Wis.—^Nowack v. Nowack, 293 N.W. 

916, 235 Wis. 620. 

19 C.J. p 56 note 44. 

Statutory grounds for divorce as 
exclusive see supra § 14. 
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Groniid available to husband as well 
as wife 

N.C.—Pruett v. Pruett, 100 S.E.2d 296, 
247 N.C. 13. 

Substitute for libel for restitution of 
conjugal rights 

A suit for divorce on the ground 
of desertion is the remedy w’hich has 
been generally substituted by statute 
for the English process in like cases 
of a libel for restitution of conjugal 
rights. 

Mass.—Southwick v. South wick, 97 
Mass. 327, 93 Am.D. 95. 

19 C.J. p 56 note 43. 

Court cannot compel parties to live 
together 

Ark.—Kirby v. Kirby, 42 S.W.2d 995, 
184 Ark. 532. 

Ijaw does not attempt to compel 
unwilling wife to live with husband, 
but merely denounces her refusal to 
do so as abandonment, and allows 
separation from bed and board as sole 
remedy therefor. 

La.—^Armentor v. Gondron, 168 So. 
102, 184 La. 922. 

91.5 Md.—Weintraub v. Weintraub, 
132 A.2d 847, 214 Md. 38—Thurlow 
V. Thurlow, 129 A.2d 170, 212 Md. 
222—^Hite v. Hite, 124 A.2d 581, 210 
Md. 576—Stevens v. Stevens, 39 A. 
2d 690, 183 Md. 599. 

Tot a divorce a mensa, as distin¬ 
guished from a divorce a vinculo, it 
is not necessary that it be established 
that separation is beyond any reason¬ 
able expectation of reconciliation. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222. 

92. D.C.—Moncure v. Moncure, 278 
F. 1005, 51 App.D.C. 292. 

Md.—^Klein v. Klein, 125 A. 728, 146 
Md. 27—Young v. Young, 110 A. 207, 
136 Md. 84. 

Pa.—McFarland v. McFarland, 107 A. 
2d 615, 176 Pa.Super. 342—McMa¬ 
hon V. McMahon, 74 A.2d 718, 167 
Pa.Super. 51—Jones v. Jones, 19 
A.2d 480, 144 Pa.Super. 372. 

19 C.J. p 56 note 44 [a], [b]. 

92.5 Pa.—^McFarland v. McFarland, 
107 A.2d 615, 176 Pa.Super. 342— 
Knaus v. Knaus, 95 A.2d 358, 173 
Pa.Super. Ill —^McMahon v. McMa¬ 
hon, 74 A.2d 718, 167 Pa.Super. 51. 
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tary separation of one spouse from the other for the 
prescribed time without the latter's consent, or 
against the latter's will and desire, without justifica¬ 


tion or sufficient reason, and with the intention of 
not returning,or the voluntary refusal to renew 
a suspended cohabitation without justification either 


93. Ala.—^Maugham v. Mangham, 87 
So.2d 818, 264 Ala. 354—Watkins v. 
Kidd, 75 So.2d 87, 261 Ala. 463— 
Webb V. Webb, 70 So.2d 639, 260 
Ala. 426—Kidd v. Kidd, 20 So. 2d 
515, 246 Ala. 313—^Nelson v. Kel¬ 
son, 14 So.2d 155, 244 Ala. 421— 
Miller v. Miller, 175 So. 284, 234 
Ala. 453—Perry v. Perry, 162 So. 
101, 230 Ala. 502—Stephenson v. 
Stephenson, 112 So. 119, 215 Ala. 
545—^McEvoy v. McEvoy, 106 So. 
602, 214 Ala. 112, 45 A.L,.R. 935. 

Ariz.—Ellis v. Ellis, 262 P. 614, 33 
Ariz. 123. 

Cal.—^Ewing v. Ewing, 105 P.2d 586, 
16 C.2d 208. 

Conn,—Casale v. Casale, 86 A.2d 568, 
138 Conn. 490—Lindquist v. Lind¬ 
quist, 75 A.2d 397, 137 Conn. 165— 
Gannon v. Gannon, 35 A.2d 204, 130 
Conn. 449, 150 A.L.R. 986—Smith 
V. Smith, 30 A.2d 916, 129 Conn. 
704—^McCurry v. McCurry, 10 A.2d 
365, 126 Conn. 175—Dow v. Dow, 117 
A. 507, 97 Conn. 488. 

Del.—Sevil v. Sevil, 43 A. 2d 253, 3 
Terry 610— Corpus Juris cited in 
Harrington v. Harrington, 192 A. 
555, 556, 8 W.W.Harr. 333—Jones 
V. Jones, 189 A. 588, 8 W.W.Harr. 
162—^Harrington v. Harrington, 189 
A. 585, 8 W.W.Harr. 156—Truman 
V. Truman, 171 A. 453, 6 W.W.Harr. 
104. 

D.C.—Miller v. Miller, 114 P.2d 596, 
72 App.D.C. 348. 

Shirley v. Shirley, Mun.App., 138 
A.2d 392—Marcey v. Marcey, Mun. 
App., 130 A2d 918. 

Ga.—Cagle v. Cagle, 17 S.E.2d 75, 193 
Ga. 34, 

Ill.—Lemon v. Lemon, 150 N.E.2d 608, 
14 I11.3d 15. 

Larimore v. Larimore, 20 N'.E.2d 
902, 299 Ill.App. 647—Garvy v. Gar- 
vy, 282 IlLApp. 485. 

Iowa.—^Bunger v. Hunger, 90 ]Sr.W.2d 
1—Kelson v. Nelson, 68 N.W.2d 746, 
246 Iowa 760—Parker v. Parker, 55 
N.W.2d 183, 244 Iowa 159. 

Kan.— Corpus Juris quoted in Tisdale 
V. Wilson & Co., 43 P.2d 1064, 1068, 
141 Kan. 885. 

Ky.— Corpus Juris quoted iu Watkins 
V. Watkins, 259 S.W. 20, 23, 202 
Ky. 141. 

La.—State v. Baker, 112 La. 801, 36 
So. 703. 

Md.—Givner v. Givner, 93 A.2d 563, 
201 Md. 333—^Bennett v. Bennett, 79 
A.2d 513, 197 Md, 408, 29 A.L.R.2d 
467—^Dearholt v. Dearholt, 13 A.2d 
538, 178 Md. 405—Miller v. Miller, 
11 A.2d 630, 178 Md. 12—^Boyd v. 
Boyd, 11 A.2d 461, 177 Md. 687— 
Bonwit V. Bonwit, 181 A. 237, 169 
Md. 189—Schilling v. Schilling, 173 
A. 10, 167 Md. 151—^Pries v. Pries, 
171 A. 703, 166 Md. 604—Crumlick 
V. Crumlick, 165 A. 189, 164 Md. 


O 

381—Cellar v. Cellar. 150 A. 717, 
159 Md. 236—Schwartz v. Schwartz, 
148 A. 259. 158 Md. 80—Sheehan v. 
Sheehan, 145 A. 180, 156 Md. 656— 
I>aiger v. Daiger, 140 A. 717, 154 
?rd. 501—Irr v. Irr, 133 A. 56, 150 
Md. 313. 

Me.—Landry v. Landry, 115 A. 769, 
121 Me. 104—Moody v. Moody, 108 
A. 849, 118 Me. 454. 

Mich.—Fanner v. Fanner, 40 N.W.2d 
225, 326 Mich. 466—^Ferguson v. 
Ferguson, 17 N.W.2d 777, 310 Mich. 
630—Beckmann v. Beckmann, 177 
N.W. 144, 209 Mich. 628—Stretcher 

V. Stretcher, 168 N.W. 409, 202 Mich. 
588. 

Minn.—Lewis v. Lewis, 289 N.W. 60, 
20G Minn. 501. 

Mo.—Prough V. Prough, App., 308 S. 

W. 2d 294—Parenteau v. Parenteau, 
App.. 305 S.W.2d 723—Smith v. 
Smith. App., 299 S.W.2d 32—Price 

V. Price, App., 281 S.W.2d 307— 
Crum V. Crum, App., 217 S.W.2d 715 
—Parsons v. Albertson, App., 31 S. 

W. 2d 211—^Nicholson v. Nicholson, 

264 S.W. 82, 214 Mo.App. 570— 
Nolker v. Nolker, App., 257 S.W. 
798. 

N.M.— Corpus Juris quoted iu Tenorio 
V. Tenorio, 98 P.2d 838, 848, 44 N. 
M. 89. 

N.Y.—Domb v. Domb, 186 N.T.S. 306, 
195 App.Div. 526. 

In re Banaszak's Estate, 1 N.Y.S. 
2d 15, 164 Misc. 829. 

Jacobstein v. Jacobstein, 201 N. 
Y.S. 1, affirmed 204 N.Y.S. 918, 209 
AppDiv. 846, affirmed 148 N.E. 761, 
240 N.Y. 693. 

Okl.—^Evans v. Evans, 252 P. 837, 123 
Okl. 9. 

Or.—Billion v. Billion, 1 P.2d 1108, 137 
Or. 622, rehearing denied 3 P.2d 
1113, 137 Or. 622—Blair v. Blair, 

265 P. 415, 124 Or. 611—Wilhelm v. 
Wilhelm, 177 P. 57, 90 Or. 435. 

Pa.—In re Mallory’s Estate, 150 A. 
606, 300 Pa. 217—^In re Arnout’s Es¬ 
tate, 128 A. 661, 283 Pa. 49. 

Duncan v. Duncan, 90 A.2d 357, 
171 Pa.Super. 69, affirmed 96 A.2d 
115, 373 Pa. 308—^Mumma v. Mum- 
ma, 82 A.2d 274, 169 Pa.Super. 221 
—Grace v. Grace, 68 A.2d 197, 165 
Pa.Super. 336—^Tatem v. Tatem, 64 
A.2d 514, 164 Pa.Super. 307—^Ziegen- 
fus V. Ziegenfus, 49 A.2d 275, 159 
Pa.Super. 521—^Urbaczewski v. Ur- 
baczewski, 45 A.2d 925, 158 Pa.Su¬ 
per. 614—Barnes v. Barnes, 40 A,2d 
108, 156 Pa.Super. 196—^Lubic v. 
Lubic, 38 A.2d 513, 165 Pa.Super. 
251—^Doman v. Doman, 30 A.2d 677, 
151 Pa.Super. 586—^Devlin v. Dev¬ 
lin, 3 A.2d 196, 134 Pa.Super. 21— 
Ward V. Ward, 177 A. 515, 117 Pa. 
Super. 125—^In re Braum’s Estate, 
88 Pa.Super. 109—^Price v. Price, 83 
Pa.Super. 446—^Hartner v. Hartner, 
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75 Pa.Super. 342—Sternberg v. 
Sternberg, 73 Pa.Super. 328. 

Barnes v. Barnes, 21 Pa.Dist. & 
Co. 101—Commonwealth v. Smith, 6 
Pa.Dist. & Co. 378, 11 Lehigh Co.L. 
J. 132—Hyde v. Hyde, 5 Pa.Dist. & 
Co. 787—Buss V. Buss, 5 Pa.Dist. & 
Co. 309, 10 Lehigh Co.L.R. 409, 16 
Del.Co. 513—Witmer v. Witmer, 5 
Pa.Dist. & Co. 18, 20 Wash.Co. 224 
—Ruddy V. Ruddy, 2 Pa.Dist. & Co. 
569. 

Targo V. Vargo, 29 Pa.Dist. 68, 
67 Pittsb.Leg.J. 763. 

Stone V. Stone, Com.Pl., 7 Cumb. 
L.J. 117—Mack v. Mack, Com.Pl., 32 
Del.Co. 246—Rigby v. Rigby, Com. 
PL, 31 Del.Co. 265—Pierce v. 
Pierce, Com.Pl., 11 Pay.L.J. 187— 
Kapral v. Kapral, 2 Pay.L.J. 181— 
Gorczyca v. Gorczyca, Com.PL, 103 
Pittsb.Leg.J. 481—Sadler v. Sadler, 
21 West.L.J. 246. 

R. I.—Parker v. Parker, 63 A.2d 211, 
75 R.I. 27—^Kelley v. Kelley, 153 A. 
314, 51 R.L 173, 74 A.L.R. 135. 

S. C.—Oswald V. Oswald, 95 S.E.2d 493, 
230 SC. 299—Frazier v. Frazier, 89 
S.E.2d 225, 228 S.C. 149—Machado 

V. Machado, 66 S.E.2d 629, 220 S.C. 
90. 

Tex.—Ritch V. Ritch, Civ.App., 242 S. 

W. 2d 210—Mikolojczak v. Mikolojc- 
zak, Civ.App., 283 S.W. 328. 

Utah.—Peterson v. Peterson, 189 P.2d 
961, 112 Utah 542. 

Va.—Mullen v. Mullen, 49 S.E.2d 349, 
188 Va. 259. 

W.Va.—Horkheimer v. Horkheimer, 
146 S.E. 614, 106 W.Va. 634—Tun¬ 
ing V. Tuning, 111 S.E. 139, 90 W. 
Va. 457. 

Wis.—Leach v. Leach, 63 N.W.2d 73, 
266 Wis. 223— Corpus Juris Secun¬ 
dum cited in Del ware v. Del ware, 
49 N.W.2d 403, 259 Wis. 499. 

19 C.J. p 57 note 45. 

Intention generally see infra § 39. 
Justification, provocation, and excuse 
for separation see infra § 56(1) et 
seq. 

Distinctions 

(1) “Abandonment” authorizing 
suit by wife for separate maintenance 
is essentially different from “deser¬ 
tion” such as constitutes ground for 
divorce. 

N.J.—Pierson v. Pierson, 189 A. 391, 
15 N.J.Misc. 117. 

(2) “Abandonment” as ground for 
divorce under statute is not synony¬ 
mous with criminal offense of aban¬ 
donment defined in another statute. 
N.C.—Pruett v. Pruett, 100 S.E.2d 296, 

247 N.C. 13. 

(3) Both formal causes of action 
and elements are entirely different in 
actions based on willful desertion and 
on cruel and inhuman treatment or 
personal indignities. 
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^ ?*" conduct of the other liberate intention of the offender to terminate the 

party. It involves the actual severance of matri- matrimonial relation ;93 the separation and the in- 
monial cohabitation coupled with the fixed and de- 


Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

^Direct desertion.” exists where de¬ 
fendant leaves the matrimonial dom¬ 
icile. 

Del.—^Harrington v. Harrington, 189 
A. 585, 8 W.W.Harr. 156. 

To estahlish “utter desertion” as 
ground for divorce, three elements 
must concur—cessation of cohabita¬ 
tion for three years, intention in the 
mind of the libelee not to resume co¬ 
habitation, and absence of libelant’s 
consent to the separation. 

Me.—^Deering v. Deering, 123 A. 634, 
123 Me. 448—^Moody v. Moody, 108 
A. 849, 118 Me. 454. 

19 C.J. p 57 note 47 [b]. 

“Willful absence” as ground for di¬ 
vorce imports actual cessation of co¬ 
habitation for three years, a willful 
intent by absent spouse to be absent 
and such willful absence must be 
against will of other spouse. 

Ohio.—^Mason v. Mason, 15 Ohio Supp. 
48. 

The words “total neglect of duty,” 

in statute authorizing divorce for 
willful desertion for three years with 
total neglect of duty, mean complete 
separation of parties for statutory 
period accompanied with design of 
the one who has left the common 
abode not to resume cohabitation, and 
import cessation of cohabitation and 
“refusal to live together,” which in¬ 
volves an abnegation of all duties and 
obligations resulting from marriage 
contract. 

Conn.—^McCurry v. McCurry, 10 A.2d 
365, 126 Conn. 175. 

'^Separation” as ground for di¬ 
vorce within statute means more than 
living apart, but includes any kind 
of separation by which marital asso¬ 
ciation is severed, and means the liv¬ 
ing asunder of man and wife and is 
a voluntary act except in case of im¬ 
prisonment for crime and must be 
with intent on part of at least one 
of the parties to discontinue all mari¬ 
tal privileges and responsibilities, or 
it must be due to the wrongful act 
of at least one of the parties, or by 
judicial decree, and contemplates 
“separation” caused by desertion or 
abandonment or other wrongful act 
of the parties. 

N.C.—WoodrufC v. Woodruff, 3 S.H.2d 
5, 215 N.C. 685. 

Pacts constituting desertion 

(1) Husband who choked wife, 
struck her, forced her from his home, 
and next day removed furniture and 
abandoned home to live with his 
mother and had no further relations 
with wife for statutory period, held 
guilty of desertion entitling wife to 
divorce. 


Pa.—Krebs v. Krebs. 167 A. 249, 109 
Pa. Super. 175. 

(2) Where a husband, a heavy 
drinker, who had previously abused 
his wife, with whom he kept a sa¬ 
loon which wife was obliged to run 
herself because of his drunkenness, 
'when notified by their brewer and 
landlord that if he did not pay rent 
he would be ejected, packed up his 
trunk, and left his wife and children 
and never returned to her, or com¬ 
municated with her in any way, or 
contributed anything to her support 
or support of children, he deserted 
them, and wife is entitled to a di¬ 
vorce. 

N.J.—Cowen v. Cowen, 106 A. 366. 

(3) Where a husband left his wife 
in New York with the declared in¬ 
tention of deserting her, and came 
to Illinois, where he has since lived, 
and there is no claim or proof that 
she was invited to accompany him 
here, or that he even offered her a 
home in this state, there was a will¬ 
ful desertion, begun in New York 
and completed in Illinois. 

Ill.—Thoms V. Thoms, 222 Ill.App. 
618. 

(4) Where husband left home of 
wife’s mother where he and wife liv¬ 
ed for about four months after their 
marriage, and never offered to es¬ 
tablish home for wife and child sub- 
secLuently born to them, and did not 
join wife in separate home which 
she established and furnished about 
six months after marriage, wife was 
entitled to judgment of separation. 
N.Y.—Hartman v. Hartman, 122 N.Y. 

S.2d 372, 282 App.Div. 731. 

(5) Other facts. 

Pa.—Mitchell v. Mitchell, 16 A.2d 725, 
142 Pa.Super. 599. 

Testa V. Testa, 76 Pa.Dist. & Co. 
355—Oppler v. Oppler, 54 Pa.Dist. 
& Co. 213, 93 Pittsb.Leg.J. 402. 

Hostetler v. Hostetler, Com.Pl., 
17 Pay.L.J. 71—^Demczak v. Dem- 
czak, Com.Pl., 103 Pittsb.Leg.J. 267, 
affirmed 116 A.2d 299, 179 Pa.Super. 
75—^Moser v. Moser, Com.Pl., 90 
Pittsb.Leg.J. 634—Sibel v. Sibel, 
Com.Pl., 39 West.L.J. 71. 

S.C.—^Frazier v. Frazier, 89 S.E.2d 225, 
228 S.C. 149. 

Facts not constituting desertion 
'Pa.—Keener v. Keener, Com.Pl., 10 
Fay.L.J. 45. 

94. Ariz.—Ellis v. Ellis, 262 P. 614, 
33 Ariz. 123. 

Del,—^Harrington v. Harrington, 192 
A. 555, 8 W.W.Harr. 333—Truman 
V. Truman, 171 A. 453, 6 W.W.Harr. 
104. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222—^Mower v. Mower, 
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3 21 A.2d 185, 209 Md. 413—Smoot 
V. Smoot, S8 A.2d 46.5, 200 Md. 216 
—Dearholt v. Dearholt, 13 A. 2d 538, 
ITS Md. 405—Boyd v. Boyd, 11 A.2d 
461, 177 Md. 6S7—Bonwit v. Bon- 
wit, 181 A. 237. 169 Md. 159—Schill¬ 
ing V. Schilling, 173 A. 10, 167 Md. 
151—Crumlick v. Crumlick, 165 A. 
189, 164 Md. 381—Cellar v. Cellar, 
150 A. 717, 159 Md. 236—Sheehan v. 
Sheehan, 145 A. 180, 156 Md. 656— 
Daiger v. Daiger, 140 A. 717, 154 
Md. 501—Miller v. Miller, 135 A. 22, 
153 Md. 213—Klein v. Klein, 125 A. 
728, 146 Md. 27. 

Minn.—Lewis v. Lewis, 289 N.W. 60, 
206 Minn. 501. 

Pa.—Caldwell v. Caldwell, 70 Pa.Su¬ 
per. 332. 

Rejection of offer of reconciliation as 
desertion see infra § 3S(2) d. 

Mistaken belief; advice of counsel 

(1) Husband’s unjustified abandon¬ 
ment of "Wife, although in mistaken 
belief that he had right to do so, to¬ 
gether with his failure to provide ad¬ 
equately for wife's maintenance and 
support until required to do so by 
court, entitled wife to decree of sep¬ 
aration. 

N.Y.—^Avdoyan v. Avdoyan, 40 N.Y.S. 
2d 665, 265 App.Div. 763. 

(2) A husband ■was not precluded 
from obtaining divorce on ground of 
desertion for one year because wife 
might have acted in good faith on 
advice of counsel in remaining away 
unless husband would force his sister 
to depart from home. 

Fla.—^Anders v. Anders, 13 So.2d 603, 
153 Fla. 54. 

(3) Justification, provocation, and 
excuse for separation generally see 
infra § 56 (1) et seq. 

95. D.C.—Corpus Juris cited in Mon¬ 
cure V. Moncure, 278 F. 1005, 1008, 
51 App.D.C. 292. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222—Benton v. Ben¬ 
ton, 79 A.2d 146, 197 Md. 373—Mil¬ 
ler V. Miller, 62 A.2d 293, 191 Md. 
396—Geisey v. Geisey, 59 A.2d 319, 
190 Md. 618—Coleman v. Coleman, 
51 A.2d 673, 188 Md. 203—Jones v. 
Jones, 46 A. 2d 617, 186 Md. 312— 
Miller V. Miller, 42 A.2d 915, 185 
Md. 79—^Dunnigan v. Dunnigan, 31 
A.2d 634, 182 Md. 47—Antrim v. An¬ 
trim, 181 A. 741, 169 Md. 418— 
Crumlick v. Crumlick, 165 A. 189, 
164 Md. 381—Simmont v. Simmont, 
153 A. 665, 160 Md. 422—Sheehan v. 
Sheehan, 145 A. 180, 156 Md. 656— 
Miller V. Miller, 138 A. 22, 153 Md. 
213— Corpus Juris quoted in. Crouch 
V. Crouch, 133 A. 725, 729, 150 Md. 
608—Irr v. Irr, 133 A. 56, 150 Md. 
27—Klein v. Klein, 125 A. 728, 146 
Md. 27. 
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tent must concur.95.5 

Abandonment, within a divorce statute, involves 
a violation of marital duty by the abandoning 

spouse.95.10 

The abandonment has been required to be without 
fault on complainant’s part.95.15 

The desertion or abandonment which entitles a 
party to a limited divorce has been held to differ 
from that which is ground for an absolute divorce 
only in the period for which the desertion or aban¬ 


donment must continue.96 
Mere failure to support wife is not desertion.95-5 

§ 36(1). - Separation in General 

The absence of one spouse, although voluntary, does 
not of itself constitute desertion. 

While separation is an essential element of deser¬ 
tion or abandonment,96-50 the absence of one spouse 
from the other, although voluntary, does not of it¬ 
self constitute desertion.97 Where the separation 


R.I.—Parker v. Parker, 63 A.2d 211, 
75 R.I. 27. 

19 C.J. p 58 note 51. 

Constructive desertion see infra § 36 
(3). 

Aetna! ahandoxuneiit 

Desertion as ground for divorce 
must be actual abandonment of mat¬ 
rimonial cohabitation. 

Ill.—Lemon v. Demon, 150 N.E.2d 608, 
14 I11.2d 15. 

Pa.—Totino v. Totino, 106 A.2d 881, 
176 Pa.Super. 108—^Partleton v. 
Partleton, 82 A.2d 684. 169 Pa.Su¬ 
per. 485—^Mumma v. Mumma, 82 A, 
2d 274, 169 Pa.Super. 221—Grace v. 
Grace, 68 A.2d 197, 165 Pa.Super. 
336—Tatem v. Tatem, 64 A.2d 514, 
164 Pa.Super. 307—^Ziegenfus v. 
Ziegenfus, 49 A.2d 275, 159 Pa.Su¬ 
per. 521—^Hagen v. Hagen, 49 A.2d 
193, 169 Pa.Super. 539—^Urbaezew- 
ski V. TJrbaczewski, 45 A. 2d 925, 158 
Pa,Super, 614—Barnes v. Barnes, 40 
A.2d 108, 156 Pa.Super. 196—Lubic 
V. Lubic, 38 A.2d 513, 155 Pa.Super. 
251. 

Stone V. Stone, Com.Pl., 7 Cumb. 
L.J. 117—^Pierce v. Pierce, Com.Pl., 
11 Fay.L.J. 187. 

Cessation of cohabitation or marital 
relation 

(1) Word “separation," as used in 
divorce statutes, means cessation of 
cohabitation, and “cohabitation” 
means living together as man and 
wife, although not necessarily imply¬ 
ing sexual relations. 

H.C.—Young V. Young, 34 S.E.2d 154, 
225 N.C, 340. 

(2) “Abandonment” within divorce 
statute means something more than 
merely ceasing to live together and 
means a cessation of marital rela¬ 
tion. 

Md.—Kelsey v. Kelsey, 46 A.2d 627, 
186 Md. 324. 

95.5 D.C.—^Marcey v. Marcey, Mun. 
App., 130 A.2d 918. 

95.10 Ala.—Watkins v. Kidd, 75 So. 
2d 87, 261 Ala. 463—^Darden v. Dar¬ 
den, 21 So.2d 549, 246 Ala. 525. 

95.15 Mich.—^Ferguson v. Ferguson, 
17 N.W.2d 777, 310 Mich. 630. 
libellant held at fanlt 
Pa.—Sumlin v. Sumlin, Com.Pl., 97 
Pittsb.Leg.J. 137. 


96. Va.—^Ringgold v. Ringgold, 104 | 
S.E. 836, 128 Va. 485, 12 AL.R. 
1383. 

Same principles 

Right to decree from bed and board 
for wife on grounds of voluntary 
abandonment is based on same prin¬ 
ciples as apply where relief sought 
is an absolute divorce from bonds of 
matrimony. 

Ala.—Caine v. Caine, 79 So.2d 546, 
262 Ala. 454. 

Practical eg.aivalent 

“Malicious abandonment," as a 
statutory ground for divorce from 
bed and board, is not exactly the 
same as “willful and malicious de¬ 
sertion,” for which a divorce from 
the bonds of matrimony may be 
granted, but it is the practical eguiv- 
alent of the latter and is no less se¬ 
vere in its requirements and is to be 
applied no less strictly. 

Pa.—Jones v. Jones, 19 A.2d 480, 144 
Pa.Super. 372—Semmens v. Sem- 
mens, 7 A.2d 530, 136 Pa.Super. 
377. 

96.5 Md.—^Miller v. Miller, 62 A.2d 
293, 191 Md. 396—^Brunner v. Brun¬ 
ner, 16 A. 385, 70 Md. 105. 

96.50 Ala.—Caine v. Caine, 79 So.2d 
546, 262 Ala, 454. 

Ill.—Dindeman v. Lindeman, 85 N.E. 

2d 847, 337 Ill.App. 261. 

What constitutes desertion see supra 
§ 35. 

Cessation of cohabitation is an es¬ 
sential element of desertion. 

Conn,—Casale v. Casale, 86 A.2d 568, 
138 Conn, 490. 

Public knowledge 

(1) “Separation," as used in di¬ 
vorce statutes, implies living apart 
for entire period in such manner that 
those who come in contact with par¬ 
ties may see that husband and wife 
are not living together; and is not 
established where it appears that 
parties have held themselves out as 
husband and wife living together, or 
where their association is such as to 
induce those who observe them to re¬ 
gard them as living together in or¬ 
dinary acceptation of that descrip¬ 
tive phrase. 

N.C.—Young V. Young, 34 S.E.2d 154, 
225 N.C. 340—^Dudley v. Dudley, 
33 S.E.2d 489, 225 N.C. 83. 
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(2) In order to establish “abandon¬ 
ment” as a ground for divorce by 
showing a refusal to continue mari¬ 
tal relations while parties were liv¬ 
ing in same house, it is not required 
that such abandonment be notorious 
and known to community in which 
parties live. 

Md.—Jones v. Jones, 46 A.2d 617, 186 
Md. 312. 

97. Ariz.—Corpus Juris cited in 
Lundy v. Lundy, 202 P. 809, 813, 
23 Ariz. 213. 

Ill.—Lemon v. Lemon, 150 N.E.2d 
608, 14 I11.2d 15—Hoffman v. Hoff¬ 
man, 161 N.B. 723, 330 Ill. 413. 
Iowa.—Corpus Juris Secundum cited 
in Paulsen v. Paulsen, 50 ]Sr.W.2d 
567, 570, 243 Iowa 51—Carr v. 
Carr, 237 N.W. 492, 212 Iowa 1130 
—^Fagan v, Fagan, 173 N.W. 875, 
186 Iowa 1279. 

Ky.—Shockey v. Shockey, 231 S.W. 
508, 191 Ky. 839. 

Mo.—Smith v. Smith, App., 299 S.W. 
2d 32—Campbell v. Campbell, App., 
281 S.W.2d 314. 

N.J.—^Howes V. Howes, 4 A.2d 282, 
125 N.J.Eq. 272—Sellick v. Sellick, 
130 A. 693, 98 N.J.Eq. 729— 

Mountford v. Mountford, 120 A. 
634, 94 N.J.Eq. 627. 

Or.—^Wilhelm v. Wilhelm, 177 P. 57, 
90 Or. 435. 

Pa.—In re Mallory's Estate, 150 A. 
606, 300 Pa. 217—In re Arnout’s 
Estate, 128 A. 661, 283 Pa. 49. 

McElroy v. McBlroy, 138 A.2d 
299, 185 Pa.Super. 78—Lee v. Lee, 
137 A.2d 827, 185 Pa.Super. 252— 
Knaus v. Knaus, 95 A.2d 358, 173 
Pa.Super. Ill—McMahon v. Mc¬ 
Mahon, 74 A.2d 718, 167 Pa.Super. 
51—Hagen v. Hagen, 49 A.2d 193, 
159 Pa.Super. 539—In re Heath’s 
Estate, 41 A.2d 353, 156 Pa.Super. 
597—^Mertz v. Mertz, 180 A. 708, 
119 Pa.Super. 538—^Hort v. Hort, 
169 A. 401, 111 Pa.Super. 119— 
Conn V. Conn, 169 A. 390, 111 Pa. 
Super. 130—In re Braum’s Estate, 
88 Pa.Super. 109—^Moses v. Moses, 
77 Pa.Super. 154—Sternberg v. 
Sternberg, 73 Pa.Super. 328. 

Hyde v. Hyde, 5 Pa.Dist. & Co. 
787—Smith v. Smith, 5 Pa.Dist. & 
Co. 298, 20 Schuylkill Leg.Rec. 198, 
reversed on other grounds 85 Pa. 

‘ Super. 74. 
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is authorized by the court, as by a judgment of lim¬ 
ited divorce, it will not support an action for divorce 
based on desertion,98 even though the separation is 
persisted in over the efforts of the other party to 
effect a reconciliation ;99 but as to this there is au¬ 
thority to the contrary.i It has been held that a 
decree of separate maintenance establishes that 
plaintiff is living apart without fault, and may, if 
the other spouse persists in staying away after the 
decree is entered, establish the commencement of a 
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desertion by the losing spouse.^*® 

The fact that the wife has obtained an order for 
support will not prevent the husband from securing 
a divorce on the ground of desertion on proper 
cause shown.2 Although there is some authority 
to the contrary,^ it is generally held, in the absence 
of a statute to the contrary, that there may be a 
cessation of cohabitation and a consequent desertion 
in spite of the fact that the husband contributes 
toward the wife’s support.^ 


Dean v. Dean, 28 Pa.Dist. 377, 14 
Schuylkill Leg.Rec. 393, 32 York 
Leg.Rec. 150, 36 Lanc.L.Rev. 111. 

Stidworthy v. Stidworthy, 29 Del. 
Co. 569—Kapral v. Kapral, 2 Fay. 
L.J. 181—^Zeiner v. Zeiner, Com.PL, 
20 Leh.L.J. 40—Ruggeri v. Rugge- 
ri, 22 West.Co.L.J. 287. 

Wis.—Schopps V. Schopps, 205 N.W. 

829, 188 Wis. 151. 

19 C.J. p 58 note 50. 

Separation by consent generally see 
infra § 38 (1). 

Separation from necessity see infra 
§ 56 (4). 

“Mere separation is not legal deser¬ 
tion in this state, whatever the induc¬ 
ing cause of the separation may have 
been.*’ 

Pa.—Rock V. Rock, 52 Pa.Dist. & Co. 
312, 314. 

Mere living- apart is not in itself 
sufficient to establish desertion as 
a ground for divorce. 

Iowa.—^Paulsen v. Paulsen, 50 3Sr.W.2d 
5G7, 243 Iowa 51 —Carr v. Carr, 237 
N.W. 492, 212 Iowa 1130. 

Sexual relations continued 
A separation, followed by an un¬ 
interrupted continuation of sexual 
relations between husband and wife, 
is not a willful and malicious deser¬ 
tion. 

Pa.—In re Arnout’s Estate, 128 A. 
661, 283 Pa. 49. 

Separation subsequent to suit 
A wife’s desertion of her husband 
after her bill for alimony on ground 
of desertion and his cross bill on 
same ground had been filled and suit 
was pending could not serve as basis 
for granting him divorce on such 
cross bill, since a divorce may not 
be granted for occurrences subse¬ 
quent to cross bill. 

Md.—Besche v. Besche, 121 A.2d 708, 
209 Md. 442. 

Xiaw will not countenance separa¬ 
tion of spouses except for grave and 
weighty causes. 

Md.—^Weintraub v. Weintraub, 132 
A.2d 847, 214 Md. 38—^Ewing v. 
Ewing, 140 A. 37, 154 Md. 84. 

98. Ala.—^Darden v. Darden, 21 So.2d 
549, 246 Ala. 525. 

Ariz.—^Williams v. Williams, 265 P. 

87, 33 Ariz. 367, 61 A.L.R. 1264. 
Cal.—Cohn v. Cohn, 118 P.2d 903, 47 
C.A.2d 683. 


Idaho.—Radermacher v. Radermach- 
er, 100 P.2d 955, 61 Idaho 261. 
Iowa.— Corpus Juris Secundum cited 
in Fryauf v. Fryauf, 14 N.W.2d 
626, 627, 234 Iowa 894. 

Minn.—Bliss v. Bliss, 293 N.W. 94, 
208 Minn. 84. 

N.J.—Kimball v. Kimball, 18 A.2d 25, 
129 N.J.Eq, 169. 

Ohio.—^Hanover v. Hanover, 171 N.E. 
350, 34 Ohio App. 483—Condon v. 
Condon, 8 Ohio App. 189. 

Pa.—Mascolo v. Mascolo, 181 A. 857, 
120 Pa.Super. 194. 

Tenn.—Perrin v. Perrin, 299 S.W.2d 
19. 

W.Va.—Scott V. Scott, 91 S.B.2d 621, 
141 W.Va. 533—Boger v. Boger, 104 
S.E. 49, 86 WWa. 590. 

Wyo.—Davis v. Davis, 111 P.2d 124, 
56 Wyo. 524, 138 A.L.R. 336—Mal- 
ouf V. Malouf, 90 P.2d 277, 54 Wyo. 
233. 

19 C.J. p 58 note 53. 

Resumption of marital relationship 
A husband or wife, who previously 
was separated from other by virtue 
of decree a mensa et thoro but who 
subsequently resumed marital rela¬ 
tionship, is not precluded from seek¬ 
ing divorce a vinculo matrimonii on 
ground of desertion after resumption 
of marital relationship, even though 
marital relationship was resumed 
otherwise than by joint application 
to proper court as provided by stat¬ 
ute. 

W.Va.—Scott V. Scott, 91 S.E.2d 621, 
141 W.Va. 533. 

99. Ala.—^Darden v. Darden, 29 So. 
2d 409, 249 Ala. 55—^Darden v. Dar¬ 
den, 21 So.2d 549, 246 Ala. 525. 
Ariz.—^Williams v. Williams, 265 P. 

87, 33 Ariz. 367, 61 A.L.R. 1264. 
Tenn.—Perrin v, Perrin, 299 S.W.2d 
19. 

Offer of reconciliation generally see 
infra § 38 (2). 

Fact that separation may never 
terminate is not ground for divorce. 
Tenn.—Perrin v. Perrin, supra. 

1. Fla.—^Martin v. Martin, 66 So. 2d 
268. 

Wyo.—^Malouf v. Malouf, 90 P.2d 277, 
54 Wyo. 233. 

19 C.J. p 67 note 61 [a]. 

1.5 Ill.—^Van Dolman v. Van Dol¬ 
man, 37 N.E.2d 850, 378 Ill. 98. 
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Effect of award of separate mainte¬ 
nance 

(1) Separate maintenance statute 
does not contemplate that separate 
maintenance once awarded shall for¬ 
ever bar wife from obtaining a di¬ 
vorce on ground of desertion, if hus¬ 
band willfully refrains from living 
with her for a period of more than 
one year after a decree is entered 
and she is without fault in separa¬ 
tion. 

Ill.—^Van Dolman v. Van Dolman, su¬ 
pra. 

(2) A decree for separate mainte¬ 
nance, whether for desertion or other 
cause, if found to justify wife in liv¬ 
ing apart from her husband, is not an 
absolute bar to divorce on ground of 
desertion occurring after decree. 

Ill.—^Van Dolman v. Van Dolman, su¬ 
pra. 

Despite judicial separatiou obtained 
by wife, subsequent failure of hus¬ 
band to provide support and his ab¬ 
senting himself beyond opportunity 
for reconciliation and from jurisdic¬ 
tion of court may constitute willful 
desertion. 

Minn.—Kunze v. Kunze, 189 N.W. 447, 
153 Minn. 5, 25 A.L.R. 1045. 

2. Pa.—Boughter v. Boughter, 67 A. 
A.2d 812, 164 Pa.Super. 574—Keller 
V. Keller, 52 A.2d 373, 160 Pa.Super. 
480—Sloan v. Sloan, 186 A. 219, 
122 Pa.Super. 238—Strathern v. 
Strathern, 179 A. 915, 118 Pa.Super. 
479—Hirsch v. Hirsch, 70 Pa.Super. 
583. 

Eckerd v. Eckerd, Com.PL, 69 
Dauph.Co. 101—^Houseberg v. 
Houseberg, Com.Pl., 21 Leh.L.J. 102, 
12 Som.Leg.J. 183—Hunter v. Hunt¬ 
er, Com.Pl., 19 Leh.L.J. 157. 

3. Pa.—^Appeal of Ralston, 93 Pa. 
133. 

19 C.J. p 58 note 60. 

4. Ala.—Benton v. Benton, 107 So. 
827, 214 Ala. 321. 

Ill.—Johnson v. Johnson, 39 N.E.2d 
389, 313 IlLApp. 193, reversed on 
other grounds 45 N.B.2d 625, 381 
Ill. 362. 

N.J.—Young V. Young, 119 A. 92, 94 
N.J.Eq. 155, 25 A.L.R. 1049. 

N.Y.—^Doty V. Rensselaer County 
Mut. Fire Ins. Co., 185 N.Y.S. 466, 
194 App.Div. 841. 
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There may be an actual cessation of matrimonial 
cohabitation, notwithstanding the guilty party visits 
the house of the other to see the children of the 
marriage.5 

§ 36(2).-Selection of Matrimonial 

Domicile 

The refusal of a wife, without just cause or excuse, 
to live at the domicile selected by the husband Is deser¬ 
tion. 


Quoted in: Mont.—^Docotovich r. Docotovich, 229 P.2d 
971, 976, 125 Mont. 56. 

With respect to the right to divorce for desertion, 
it is the husband’s right, without the consent of his 
wife, to select, establish, or change the matrimonial 
domicile.® By establishing a new domicile he does 
not desert his wife.*^ The failure or refusal of the 
wife, without just cause or excuse, to join her hus¬ 
band in the matrimonial domicile that he has estab¬ 
lished,® or the failure or refusal of the wife, without 


N.C.—Pruett v. Pruett, 100 S.E.2d 
296, 247 X.C. 13. 

19 C.J. p 58 notes 58, 59. 

5. Ark.—Rie v. Hie, 34 Ark. 37. 

N.Y.—Clearman v. Clearman, 2 N.Y. 

S. 356, 15 N.Y.Civ.Proc. 313. 

6 . Cal.—Schlecht v. Schlecht, 277 P. 
1065, 99 C.A. 163. 

D.C.—Snyder v. Snyder, Mun.App., 
134 A.2d 587. 

Ga.—Born v. Born, 102 S.E.2d 170, 213 
Ga, 830. 

Md.—Bennett v. Bennett, 79 A.2d 513, 
197 Md. 408, 29 A.L.R.2d 467— 
Hoffhines v. Hoffhines, 126 A. 112, 
146 Md. 350, 38 A.L.R. 332. 

Mo.—Corpus Juris Secuudum cited in 
Campbell v. Campbell, App., 281 S. 
W.2d 314, 318—^Parsons v. Albert¬ 
son, App., 31 S.W.2d 211, 

Okl.—Stieber v. Stieber, 200 P. 141, 
82 Okl. 205, 

Or.—Corpus Juris cited in Stewart 
V. Stewart, 242 P. 852, 854, 117 Or. 
157. 

Pa.—MacDonald v. MacDonald, 164 
A. 830, 108 Pa,Super. 80—Caldwell 

V. Caldwell, 70 Pa,Super. 332. 

Jones V. Jones. 30 Pa.Dist. 94, 34 

York.Leff.Rec. 174, 15 Del.Co. 255— 
Humphreys v. Humphreys, 29 Pa. 
Dist. 213. 

Housebergr v. Houseberg, Com. 
PI., 21 Deh.L.J, 102, 12 Som.Leg.J. 
183—Reed v. Reed, Com.PL, 30 
North.Co. 245—^Donaldson v, Don¬ 
aldson, Com.Pl., 97 Pittsb.Leg.J. 
21 . 

S.C.—Wolfe V. Wolfe, 68 S.E.2d 348, 
220 S.C. 437. 

Wis.—^Deach v. Leach, 52 N'.W.2d 896, 
261 Wis. 350—Gray v. Gray, 287 N. 

W. 708, 232 Wis. 400. 

19 C.J. p 59 note 67. 

Failure to establish proper domicile 
as constructive desertion see infra 
§ 36 (3). 

Selection of domicile as between hus¬ 
band and wife generally see Hus¬ 
band and Wife § 10. 

Foreign country 

(1) A wife is not guilty of deser¬ 
tion for refusing to follow her hus¬ 
band to a foreign country. 

Tex.—Haymond v. Haymond, 12 S.W. 

90, 74 Tex. 414. 

19 C.J. p 60 note 87. 

(2) However, it has been held that 
the refusal of a wife to follow her 
husband to a foreign country for no 


reason other than disinclination to 
leave her native land is desertion en¬ 
titling the husband to divorce. 

Mass.—^Franklin v. Franklin, 77 NE. 
48, 190 Mass. 349, 4 L.R.A.,N.S., 145, 

5 Ann.Cas. 851. 

(3) A mere refusal of a wife to 
leave her home in a foreign country 
and join her husband in this country 
is not such a desertion as will au¬ 
thorize a divorce. 

Pa.—Daddessa v. Daddessa, 48 Pa. 

Dist. & Co. 683, 9 Sch.Reg. 236. j 
Change made while husband is a 
deserter | 

“It is exceedingly doubtful if while 
he [the husband] is still a deserter 
of his wife, he can change the domi¬ 
cile and then as soon as she declines 
to take up her residence with him 
at the new domicile thus selected, 
thereupon convert her into a deserter 
of her husband.” 

Idaho.—Stoneburner v. Stoneburner, 
S3 P. 938, 940, 11 Idaho 603. 

Change of domicile by wife 

Since the w’-ife has no right to de¬ 
termine the matrimonial domicile, an 
expressly avowed permanent change 
of domicile by a wife without the 
consent of her husband and without 
cause constitutes desertion on her 
part. 

N.J.—Purnell v. Purnell, 70 A. 187. 

19 C.J. p 59 notes 76, 77. 

7. Iowa.—Mitchell v. Mitchell, 185 
N.W, 62, 193 Iowa 153. 

Md.—^Lorea v. Dorea, SO A.2d 73, 181 
Md. 666. 

Va.—Nash v. Nash, 89 S.E.2d 917, 197 
Ya. 464, 

19 C.J. p 59 note 73. 

Husband who lives where wife is 
not permitted to stay, and does not 
call on or communicate with her, is 
guilty of “desertion,” his inability to 
support her being immaterial. 

N.J.—^Whitten v. Whitten, 134 A. 903, 
4 N.J.Misc. 847. 

No attempt to have her follow 

(1) Husband who leaves wife and 
children, without attempting to en¬ 
able them to join him, may be sum¬ 
moned to answer to suit based on 
abandonment. 

La.—Spring v. Mendoza, 131 So. 299, 
171 La. 461. 

(2) Where wife establishes new 
home where husband lives with her, 
his leaving without requesting her to 
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accompany him and refusing to live 

with her is “desertion,” entitling 

wife to divorce from bed and board. 

Va.—Hale v. Hale, 139 S.E. 754, 104 
W.Va. 254. 

8. U.S.—^Burgo V. Burgo, D.C.Alas¬ 
ka, 149 F.Supp. 932. 

Ark.—^Dobson v. Dobson, 89 S.W.2d 
932, 192 Ark. 1177. 

Ga.—Born v. Born, 102 S.E.2d 170, 
213 Ga. 830. 

Ky.—^Dixon v. Dixon, 306 S.W.2d 879 
—Tolliver v. Tolliver, 179 S.W.2d 
235, 297 Ky. 93—Snook v. Snook, 28 
S.W.2d 1, 234 Ky. 314— Corpus Juris 
cited in Morey v. Morey, 292 S.W. 
332, 333, 218 Ky. 700. 

Md.— Corpus Juris quoted in Hoff¬ 
hines V. Hoffhines, 126 A. 112, 115, 
146 Md. 350, 38 A.L.R. 332. 

Miss.—^Lynch v. Lynch, 63 So.2d 657, 
217 Miss. 69. 

Mo.— Corpus Juris Secuudum cited iu 
Hupp V. Hupp, 194 S.W.2d 215, 219, 
238 Mo.App. 964. 

Mont.—^Docotovich v. Docotovich, 229 
P.2d 971, 125 Mont. 56. 

N.H. —Corpus Juris quoted in Merritt 
V. Merritt, 155 A. 692, 693, 85 N.H. 
210, 76 A.L.R. 1019. 

N.J.—Symon v. Symon, 119 A. 764, 
94 N.J.Eq. 353. 

N.D.—Druey v. Druey, 249 N.W. 782, 
63 N.D. 786. 

Okl.—Stieber v. Stieber, 200 P. 141, 82 
Okl. 205. 

Or.—Stewart v. Stewart, 242 P. 852, 
117 Or. 157. 

Pa.—Greer v. Greer, 115 A.2d 794, 178 
Pa.Super. 643—Sacks v. Sacks, 94 
A.2d 147, 172 Pa.Super. 543—Ruf 
V. Ruf, 82 A.2d 280, 168 Pa.Super. 
632—^Barnes v. Barnes, 40 A.2d 108, 
156 Pa.Super. 196—^Halley v. Halley, 
172 A. 403. 113 Pa.Super. 206—Mac¬ 
Donald V. MacDonald, 164 A. 830, 
108 Pa.Super. 80. 

Barnes v. Barnes, 48 Pa.Dist. & 
Co. 714, affirmed 40 A.2d 108, 156 
Pa.Super. 196—Dodson v. Dodson, 5 
Pa.Dist. & Co. 547. 

Jones V. Jones, 30 Pa.Dist. 94, 34 
York.Leg.Rec. 174, 16 Del.Co. 255 
—Humphreys v. Humphreys, 29 Pa. 
Dist. 213. 

Krasevic v. Krasevic, Com.Pl., 56 
Dauph.Co. 216—^LaPietra v. LaPie- 
tra, Com.Pl., 52 Dauph.Co. 170, af¬ 
firmed 33 A.2d 63, 153 Pa.Super. 131 
—^Houseberg v. Houseberg, Com.Pl., 
21 Leh.L.J. 102, 12 Som.Leg.J. 183. 
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just cause or excuse, to follow him in his change of 
domicile,9 if persisted in for the statutory period, 
constitutes desertion or abandonment. 

It would appear that in order to invoke these rules. 


the husband must actually establish a home,-^ which, 
at least if within his abilit 3 % should be an inde¬ 
pendent one.^^ Thus, there is authority’ to the ef¬ 
fect that a wife is not guilt}- of desertion where she 


R. L—^Rostron v. Rostron, 142 A. 162, 
49 B.I. 292. 

S. C.—Wolfe V. Wolfe, 68 S.E.2d 348, 
220 S.C. 437. 

Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659. 

W.Va.—Burns v. Burns, 1 S.E.2d 179, 
121 W.Va. 13. 

Wis.—Powless V. Powless, 58 N.W.2d 
520, 264 Wis. 71—Leach v. Leach, 
52 K.W.2d 896, 261 Wis. 350—Gray 
V. Gray, 287 N.W. 708, 232 Wis. 
400. 

19 C.J. p 60 note 80. 

Willful and malicious desertion. 

Pa.—Bowlin v. Bowlin, Com.Pl., 11 
Fay.L.J. 51—^Donaldson v. Donald¬ 
son, Com.Pl., 97 Pittsb.Leg.J. 21. 

Wliere the court has assigrned a 
domicile to the wife pending a suit 
for divorce she is justified in refus¬ 
ing to go to the domicile of her hus¬ 
band. 

La.—Spansenberg v. Carter, 92 So. 
673, 151 La. 1038—^Rohr v. Stech- 
man, 43 So. 991, 119 La. 159. 

9. Ala.—^N’eville v. Neville, 124 So. 
107, 220 Ala. 57. 

D.C.—Snyder v. Snyder, Mun.App., 134 
A.2d 587. 

Ill.—Bateman v. Bateman, 85 N.E.2d 
196, 337 IlLApp. 7. 

Ky.—Tolliver v. Tolliver, 179 S.W.2d 
235, 297 Ky. 93—Morey v. Morey, 
292 S.W. 332, 218 Ky. 700. 

La.—Spring v. Mendoza, 131 So. 299, 
171 La. 461—Spansenberg v. Car¬ 
ter, 92 So. 673, 151 La. 1038. 

Md.—^Bennett v. Bennett, 79 A.2d 513, 
197 Md. 408, 29 A.L,R.2d 467—Cor¬ 
pus Juris cited in Schwartz v. 
Schwartz, 148 A. 259, 263, 158 Md. 
80. 

N.Y.—^People ex rel. McGrath v. Gim- 
ler, 60 N.T.S.2d 622, affirmed 62 N. 
Y.S.2d 846, 270 App.Div. 949, appeal 
denied 63 N.Y.S.2d 836, 270 App. 
Div. 1020—^Vetrano v. Vetrano, 54 
N.Y.S.2d 537. 

Pa.—Buckley v. Buckley, 135 A. 2d 
791, 184 Pa.Super. 465—Holt v. 
Holt, 87 A.2d 790, 170 Pa.Super. 
647—Pfeiffer v. Pfeiffer, 35 A.2d 
651, 154 Pa.Super. 154. 

Archibald v. Archibald, 9 Pa.Dist. 
& Co. 86, 40 Lanc.L.Rev. 197, 40 
York Leg.Rec. 91—^Dodson v. Dod¬ 
son, 5 Pa.Dist. & Co. 547. 

Bortnyck v. Bortnyck, Com.Pl., 6 
ChestCo. 56—Barrick v. Barrick, 
Com.Pl., 3 Cumb.L.J. 141—Gut- 
fleisch V. Gutfleisch, Com.Pl., 50 
Lanc.L.Rev. 119—^English v. Eng¬ 
lish, Com.Pl., 42 Sch.Leg.Rec. 184. 

R. L—^Whitcomb v. Whitcomb, 133 A. 
2d 746. 

S. C.—Oswald V. Oswald, 95 S.E.2d 493, 
230 S.C. 299. 


Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659. 

W.Va.—^Burns v. Burns, 1 S.E.2d 179, 
121 W.Va. 13—W'alker v. Walker, 
155 S.E. 903, 109 W.Va. 662. 

19 C.J. p 59 note 69. 

Willful and malicious desertion 
Pa.—Bowlin v. Bowlin, Com.Pl., 11 
Fay.L.J. 61—Ulery v. Ulery, Com. 
PI., 28 W’est.L.J. 135. 

Temporary change 

Although a wife repeatedly de¬ 
clares that she will not go with her 
husband to a new home selected by 
him, her failure to follow him is not 
desertion if he asserts in leaving his 
home that his business will only be 
temporary and that he will soon re¬ 
turn. 

Ky.—Barbour v. Barbour, 7 Ky.L. 
827. 

10. Cal.—Bibb v. Bibb, 179 P. 214, 

39 C.A. 406. 

La.—King v. King, 47 So. 909, 122 La. 
582. 

Mich.—Beckmann v. Beckmann, 177 
N.W. 144, 209 Mich. 628. 

N.J,—Garabrant v. Garabrant, 122 A. 
848, 95 N.J.Eq. 136. 

Pa.—^Archibald v. Archibald, 9 Pa. 
Dist. & Co. 86, 40 Lanc.L.Rev. 197, 

40 York Leg.Rec. 91. 

Magnifleo v. Magnifico, Com.Pl., 
96 Pittsb.Leg.J. 254. 

19 C.J. p 60 note 78. 

Provision of acceptable housing 
Where husband and wife were liv¬ 
ing at home of wife’s mother, and 
husband left, allegedly because of 
crowded conditions and domination of 
mother-in-law, fact that wife was un¬ 
willing to leave mother’s home did 
not necessarily amount to construc¬ 
tive desertion, but husband must have 
provided some acceptable housing al¬ 
ternative before duty arose on part 
of w’lfe to accompany him. 

Md.—Smoot V. Smoot, 88 A.2d 465, 
200 Md. 216. 

Anticipatory refusal to follow 

To obtain divorce for desertion be¬ 
cause of wife’s failure to follow hus¬ 
band to new abode, it is not enough 
that, prior to his establishing the 
new domicile, she informs him she 
will not follow him. 

Cal.—Bibb v. Bibb, 179 P. 214, 39 C.A. 
406. 

Husband unable to establish home 
(1) Wife's noncompliance with hus¬ 
band’s request to come to another 
city was held insufficient to show 
“willful desertion” justifying divorce, 
husband being unemployed and ap¬ 
parently not intending or able to fur¬ 
nish home. 

Utah.—Speak v. Speak, 19 P.2d 386, 
81 Utah 423. 
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(2) If a wife is willing to live with 
her husband in the marriage relation^ 
and he is too poor to provide even one 
room where they may live together, 
her living separate and apart from 
him until he is able to give her a 
homo does not amount to a willful 
and malicious desertion. By a home, 
is meant conditions that do not re¬ 
quire the sharing of a bedroom with 
some one else. 

Pa.—Burns v. Burns, 8 i Pa.Super. 
4S9. 

(3) Wife’s refusal to leave security 
of her mother’s home, when husband 
was out of work and had never es¬ 
tablished a separate home and did 
not have sufficient means to furnish 
living quarters and keep his family, 
did not constitute a willful and ma¬ 
licious desertion, especially where 
wife’s refusal was conditioned on re¬ 
quest that husband prove his ability 
to get work and keep it for a brief 
time. 

Pa.—Libshitz v. Libshitz, 39 A.2d 463, 
156 Pa.Super. IIS. 

Bequesting wife to buy home 

tiusband cannot demand that the 
wife sell property devised to her by 
her first husband and invest the pro¬ 
ceeds in a home in a place where he 
desires to live. 

Ky.—Walter v. Walter, 226 S.W. 374, 
190 Ky. 49. 

11. Mo.—^Nicholson v. Nicholson, 264 
S.W. 82, 214 Mo.App. 570. 

Pa.—Ziegenfus v. Ziegenfus, 49 A.2d 
275, 159 Pa.Super. 521—Latz v. 

Latz, 43 A.2d 435, 157 Pa.Super. 329 
—Duchossois v. Duchossois, 10 A. 2d 
824, 139 Pa.Super. 1. 

Colley V. Colley, 28 Pa.Dist. 451, 
47 Pa.Co. 153, 67 Pittsb.Leg.J. 109. 

Holmes v. Holmes, Com.Pi., 38 
Del.Co. 133—Ozegovich v. Ozego- 
vich, 86 Pittsb.Leg.J. 471, 1 Fay.L. 
J. 92. 

19 C.J. p 60 note 86. 

Husband’s relative living at husband’s 
home 

(1) Husband’s desire to have his 
mother live in his home does not 
justify wife’s refusal to live with 
husband or to warrant divorce for 
desertion. 

Ga.—Kendrick v. Kendrick, 160 S.E. 
502, 173 Ga. 434. 

Pa.—^Warner v. Warner, Com.Pl., 70 
Montg.Co. 27. 

(2) Presence in home of minor 
children of husband by prior mar¬ 
riage did not justify wife in refusing 
to live in such home. 

Ky.—^Napier v. Napier, 250 S.W. 87, 
198 Ky. 805. 

(3) Mere fact that home furnished 
by husband was also occupied by 
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refuses to live with her husband at his parents* or 
relatives* home,^^*^ at least where he has the means 
to maintain an independent home.^l-i® However, 
the establishment of a permanent home is not a 
prerequisite to desertion by the wife,^l*i5 and where 
the lack of an independent home is not the reason 
for the separation, it may not be used as a pretext 
to justify the desertion.l^--^^ 


The husband*s choice of a domicile must be rea¬ 
sonable and not arbitrary, 12 and must be made with 
due regard for the wife’s safety, comfort, health, 
welfare, and peace of mind,^2 ^nd in accordance with 
the means and standard of living of the parties 
he must provide a suitable place of residence.i^.S 
The selection of a domicile must be made in good 
faith,and not as a means of procuring a dissolu- 


some of his relatives does not, as a 
matter of law, justify wife in de¬ 
serting her husband. 

Hawaii.—^Kiakona v. Kiakona, 36 Ha¬ 
waii 49. 

Pa.—^Fabian v. Fabian, Com.Pl., 99 
Pittsb.Lieg.J. 348. 

Control of home 

The domicile selected must be one 
where the wife will be free from in¬ 
terference in her control of the home 
by other members of the household. 
Or.—Corpus Juris cited in Thomsen 
V. Thomsen. 247 P. 808. 809, 118 
Or. 614. 

19 C.J. p 60 note 85. 

Abuse or ill treatment 

The domicile selected must be one 
where the wife will be free from 
abuse or ill treatment by the other 
members of the household. 

Or.—Thomsen v. Thomsen, 275 P. 673, 
128 Or. 622. 

11.5 Ky.—Hale v. Hale, 42 S.W.2d 
333, 240 Ky. 331. 

Or.—Thomsen v. Thomsen, 247 P. 80S, 
118 Or. 614. 

Pa.—Dash v. Dash, 51 A.2d 426, 160 
Pa.Super. 317, affirmed 53 A.2d 89, 
357 Pa. 125—Ziegenfus v. Ziegen-, 
fus, 49 A.2d 275, 159 Pa.Super. 521 
—^Urbaczewski v. Urbaczewski, 45 
A.2d 925, 158 Pa.Super. 614—I-Iar- 
mony v. Harmony, 40 A.2d 130, 156 
Pa.Super. 248—^Donald v. Donald, 38 
A.2d 376, 155 Pa.Super. 90—Hyder 
V. Hyder, 27 A.2d 521, 140 Pa.Super. 
526—^Duchossois v. Duchossois, 10 
A.2d 824, 139 Pa.Super. 1—^Devlin v. 
Devlin, 3 A.2d 196, 134 Pa.Super, 
21—Rood V. Rood, 178 A. 173, 117 
Pa.Super. 291—Isenberg v. Isen- 
berg, 75 Pa.Super. 551. 

Brous V. Brous, 5 Pa.Dist. & Co. 
303. 

Miller V. Miller, Com.Pl., 9 Pay. 
L.J. 126—Crackovich v. Crackovich, 
Com.Pl., 8 Fay.L.J. 71—Mohr v. 
Mohr, Com.Pl.. 51 Lanc.L.Rev. 5— 
Ziegenfus v. Ziegenfus, Com.Pl., 21 
Leh.L.J. 356—Ozegovich v. Ozego- 
vich, 86 Pittsb.Leg.J. 471, 1 Fay.L, 
J. 92—^Eisenhuth v. Eisenhuth, 
Com.Pl., 44 Sch.Leg.Rec. 84—Rotel- 
lini V. Rotellini, Com.Pl., 27 Wash. 
Co. 93—Sadler v. Sadler, 21 West. 
L.J. 246. 

Wis.—^Powless V. Powless, 58 N.W.2d 
520, 264 Wis. 71. 

19 C.J. p 60 notes 78 [b], 84. 

Pacts of particular case 
Whether wife is justified in refus¬ 
ing to live in home with parents of 


husband depends on facts of partic¬ 
ular case. 

Md.—Clark v. Clark, 159 A. 114, 162 
Md. 699—^Ewing v. Ewing, 140 A. 
37, 154 Md. 84. 

Where wife supported herself and 
husband while husband attended 
school, both lived at home of hus¬ 
band’s parents, wife desired to es¬ 
tablish separate home and offered to 
assume financial responsibility there¬ 
for, but husband refused, whereupon 
wife left husband, wife was not guilty 
of desertion. 

Pa.—Devlin v. Devlin, 3 A.2d 196, 134 
Pa.Super. 21. 

11.10 Md.— Corpus Juris QLUoted in 
Hoffhines v. Hoff bines, 126 A. 112, 
115, 146 Md. 350, 38 A.L.R. 332. 
Mo.—^Nicholson v. Nicholson, 264 S. 

W. 82, 214 Mo.App. 570. 

W.Va.—^Hughes v. Hughes, 169 S.E. 
403, 113 W.Va. 698—Horkheimer v. 
Horkheimer, 146 S.E. 614, 106 W. 
Va. 634. 

11.15 Ill.—Bateman v. Bateman, 85 
N.E.2d 196, 337 Ill.App. 7. 

Ohio.—Holmes v. Holmes, SO N.E.2d 
507, 82 Ohio App. 33. 

Pact that parties never maintained 
a common residence does not bar di¬ 
vorce on ground of desertion. 

Iowa.—Love v. Love, 171 N.W. 257, 
185 Iowa 930. 

Pa.—Hunter v. Hunter, 33 A. 2d 530, 
152 Pa.Super. 453. 

19 C.J. p 58 note 61. 

11.20 Md,—^Miller v. Miller, 62 A.2d 
293, 191 Md. 396. 

Pa.—Puhl V. Puhl, 179 A. 789, 118 Pa. 
Super. 83. 

12. Cal,—Bibb v. Bibb, 179 P. 214, 
39 C.A. 406. 

Md.—Bennett v. Bennett, 79 A.2d 513, 
197 Md. 408, 29 A.L.R.2d 467— Cor¬ 
pus Juris quoted in Hoffhines v. 
Hoffhines, 126 A. 112, 115, 146 Md. 
350, 38 A.L.R. 332. 

Mo.— Corpus Juris Secundum cited iu 
Brackmann v, Brackmann, App., 202 
S.W.2d 561, 567— Corpus Juris Sec¬ 
undum cited in Campbell v. Camp¬ 
bell, App., 281 S.W.2d 314, 318. 

Pa. — Rood V. Rood, 178 A. 173, 117 
Pa.Super. 291. 

Sadler v. Sadler, 21 West.Co.L.J. 
246. 

■^Wa.—^Walker v. Walker, 155 S.E. 
903, 109 W.Va. 662. 

19 C.J. p 60 note 81. j 
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Business needs 

Husband has right to establish 
home in such place as his business 
necessities require, and wife’s willful 
refusal to make her home with hus¬ 
band at such place constitutes “de¬ 
sertion." 

Ark.—^Dobson v. Dobson, 89 S.W.2d 
932, 192 Ark. 1177. 

13. Md.—Bennett v. Bennett, 79 A.2a 
513, 197 Md. 408, 29 A.D.R.2d 467 
—Corpus Juris cited in Schwartz v. 
Schwartz, 148 A. 259, 263, 158 Md. 
SO. 

Mo.— Corpus Juris Secundum cited in 
Brackmann v. Brackmann, 202 S.W. 
2d 561, 567. 

Corpus Juris Secundum cited in 

Campbell v. Campbell, App., 281 S. 
W.2d 314, 318. 

Pa.—Rood V. Rood, 178 A. 173, 117 Pa. 
Super. 291. 

Brous V. Brous, 5 Pa.Dist. & Co. 
303. 

Crackovich v. Crackovich, Com. 
PI., 8 Fay.L.J. 71—^Eisenhuth v. Eis¬ 
enhuth, Com.Pl., 44 Sch.Leg.Rec. 84 
—Sadler v. Sadler, 21 West.L.J. 246. 
It.I.—^Whitcomb V. Whitcomb, 133 A. 
2d 746. 

18 C.J. p 60 notes 82, 83. 

14. Ky.—^Watkins v. Watkins, 259 S. 
W. 20, 202 Ky. 141. 

Pa.—Fuller v. Fuller, 45 A.2d 231, 158 
Pa.Super. 378—Murfit v. Murflt, 3 A. 
2d 1020, 134 Pa.Super. 327—Rood v. 
Rood, 178 A. 173, 117 Pa.Super. 291. 

Dorney v. Dorney, Com.Pl., 18 
LehCoL.J. 187. 

R.I.—^Whitcomb v. Whitcomb, 133 'A. 
2d 746. 

14.5 Pa.—Buckley v. Buckley, 135 A. 
2d 791, 184 Pa.Super. 465—Holt v. 
Holt, 87 A.2d 790, 170 Pa.Super. 547. 

15. Ky.—^Watkins v. Watkins, 259 S. 
W. 20, 202 Ky. 141. 

Pa.—Reed v. Reed, Com.Pl., 30 North. 
Co. 245—^Nowacki v. Nowacki, Com. 
PI., 92 Pittsb.Leg.J. 599. 

19 C.J. p 60 note 81 [a]. 

Choice in good faith as controlling 
If exercised in good faith, hus¬ 
band’s choice of home, according to 
his means, is controlling; and wufe, 
in such circumstances, must abide 
by his decision and live with him; 
and if she fails to comply with that 
duty she is guilty of desertion. 

Pa.—Greer v. Greer, 115 A.2d 794, 178 
Pa.Super. 643—Sacks v. Sacks, 94 
A.2d 147, 172 Pa.Super. 543—Ruf v. 
Ruf, 82 A.2d 280, 168 Pa.Super. 632 
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tion of the marriage.^® 

The husband must in good faith,^"^ unecjuivocally^^ 
and unconditionally,19 demand that his wife join 
him,20 and furnish her with the means to do so;2i 
and a reasonable opportunity must be extended the 
wife to come and live with the husband.21.5 

A wife’s refusal to join her husband at the domi¬ 
cile established by him is not desertion where such 
refusal is based on good cause or excuse ;22 but 
the mere fact that the wife does not like the selected 
domicile,23 or that she prefers to live elsewhere,24 
is not good cause. 


DIVORCE §§ 36(2)-36(3) 

§ 36(3).-Constructive Desertion 

a. In general 

b. Sexual intercourse; refusal to have 

children 

a. In G-eneral 

Desertion may be constructive: and the spouse who 
fay his or her conduct intentionally brings the cohabita¬ 
tion to an end is guilty of desertion, regardless of which 
spouse leaves the home. 

Desertion as ground for a divorce may be either 
actual or constructive.24-50 There is a constructive 


—^Fuller V. Fuller, 45 A.2d 231, 158 
Pa.Super. 378. 

Geib V. Geib, Com.Pl,, 68 Dauph. 
Co. 307—Serniak v. Serniak, Com. 
PI., 57 Lack.Jur. 77. 

16- Va.—^Walker v. Walker, 155 S.E. 
903, 109 Va. 662. 

17. Cal.—Bibb v. Bibb, 179 P. 214, 
39 C.A. 406. 

Md.—Bennett v. Bennett, 79 A.2d 513, 
197 Md. 408, 29 A.L,.R.2d 467— 
Schwartz v. Schwartz, 148 A. 259, 
158 Md. 80. 

Bequest Insincere 

In an action for divorce brought 
by the husband on the ground of de¬ 
sertion where the evidence showed 
that the husband had left the wife, 
prior to the last separation and that 
after he came back to live with his 
wife, he had been mean to her and 
had gotten drunk and that before the 
last separation he had sold all of 
their property and was going to 
move to another state but refused to 
promise her that he would take care 
of her if she went with him, the 
wife was justified in not going with 
her husband to the new domicile and 
the husband was not entitled to a 
divorce on the ground of desertion. 
Tenn.—^Ray v. Ray, 4 Tenn.App. 243. 

18. Cal.—Bibb v. Bibb, 179 P. 214, 
39 C.A. 406. 

18 C.J. p 60 note 79 [a]. 

19. Or.—Thomsen v. Thomsen, 247 
P. 808, 118 Or. 614. 

19 C.J. p 60 note 79 [b]. 

20. Cal.—Bibb v. Bibb, 179 P. 214, 39 
C.A. 406. 

Md.—Corpus Juris cited iu Schwartz 
V. Schwartz, 148 A. 259, 263, 158 
Md. 80. 

19 C.J. p 59 note 70, p 60 note 79. 

21. N.J.—Mitten v. Mitten, 187 A. 
174, 121 N.J.Ea. 52. 

19 C.J. p 59 note 71. 

Pailure to come not due to lack of 
means 

Where the failure of the wife to 
follow her husband was not due to 
lack of means, it is not necessary for 
the husband to show that he furnish¬ 
ed her with the means to follow him. 


Iowa.—Mitchell v. Mitchell, 185 X.W.' 
62, 193 Iowa 153. 

Mont.—^Damm v. Damm, 266 P. 410, 
82 Mont. 239. 

21.5 Ky.—Dixon v. Dixon, 306 S.W. 
2d 879—Tolliver v. Tolliver, 179 S. 
W.2d 235, 297 Ky. 93. 

22. Pa.—^Dash v. Dash, 51 A.2d 426, 
160 Pa.Super. 317, affirmed 53 A.2d 
89, 357 Pa. 125—Rood v. Rood, 178 
A. 173, 117 Pa.Super. 291. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

19 C.J. p 69 note 72, p 60 note 79 
[c]. 

Justification or excuse generally see 
infra § 56 (1) et seq. 

Separation from children by prior 
marriage 

(1) Where stepfather voluntarily 
received wife’s minor child into fam¬ 
ily and treated it as member there¬ 
of, contributing to its support, wife’s 
refusal to move to smaller new home 
selected by stepfather, where step¬ 
father demanded that wife abandon 
her child, was held not "’desertion,” 
entitling stepfather to divorce. 

N.D.—^Druey v. Druey, 249 N.W. 782, 
63 N.D. 786. 

(2) Wife’s refusal to remove from 
her home to home owned by husband 
to live apart from adult children by 
former husband was held desertion. 
Wash,—^Malan v. Malan, 269 P. 830, 

148 Wash, 537. 

(3) Husband had right to insist 
that spouses’ adult sons should live 
apart from their parents, and wife 
had no right to demand that they be 
permitted to continue to live with 
her in husband’s home as condition 
to her continuing to live with hus¬ 
band. 

Md.—Jacobs v. Jacobs, 185 A. 109, 
170 Md. 405. 

Selling home 

In wife’s divorce suit, her refusal 
to reside with husband in different 
state, necessitating selling her home, 
was held not without good cause, un¬ 
der circumstances, 

Ky.—Snook v. Snook, 28 S.W.2d 1, 
234 Ky. 314. 


23. Mont.—^Damm v. Damm, 266 P. 
410, 82 Mont. 239. 

Knowledge at time of marrriage 
Where "wife at time of marriage 
knew that husband’s work required 
his moving to different communities 
and that he would have to seek work 
where he could find it, and she knew 
or should have known kind of home 
he could furnish, she could not reject 
a home of type she should have an¬ 
ticipated on ground that it was un¬ 
suitable without being guilty of de¬ 
sertion. 

Utah.—^Peterson v. Peterson, 189 P.2d 
961, 112 Utah 542. 

Complaint that house too arm all 
Where husband selected as a fam¬ 
ily domicile a farm, house on which 
was comfortable, livable, and com¬ 
pared favorably with farmhouses gen¬ 
erally in community, and wife re¬ 
fused to live with husband on sole 
complaint that house was too small, 
judgment of divorce for husband for 
abandonment was authorized. 

Okl.—Limb v. Limb, 156 P.2d 1013, 
195 Okl. 249. 

24. N.J.—Lucca v. Lucca, 128 A- 236, 
3 N.J.Misc. 28 7. 

Or.—Stewart v. Stewart, 242 P. 852, 
117 Or. 157. 

Necessity of giving up job 

In husband’s action for divorce for 
desertion when wife refused to fol¬ 
low him when he established resi¬ 
dence on farm, fact that wife would 
have had to give up job in city was 
not sufficient to justify her refusal. 
Ga.—Taylor v. Taylor, 25 S.E.2d 506, 
195 Ga. 711. 

24.50 Del.—^Anton v. Anton, 118 A.2d 
605, 10 Terry 431. 

N.H.—Liberate v. Liberate, 38 A.2d 
880, 93 N.H. 219. 

S.C.—Machado v. Machado, 66 S.E.2d 
629, 220 S.C. 90. 

Constructive desertion as subterfuge 
Constructive desertion should nev¬ 
er be permitted to be used as a sub¬ 
terfuge for obtaining divorce on 
ground not permitted by constitution, 
j S.C.—^Mincey v. Mincey, 80 S.E.2d 
123, 224 S.C. 521. 
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desertion, entitling the innocent party to a divorce 
for desertion, where an existing cohabitation is 
brought to an end by the misconduct of one of the 
spouses whether a spouse’s conduct constitutes 
constructive desertion warranting divorce depends 
on the particular circumstances.25-5 


Where one spouse compels the other to leave the 
marital home,-® or refuses to permit the other to 
return to it,-^ the other spouse is entitled, at the 
expiration of the statutory period, to a divorce on 
the ground of desertion. The spouse who by his or 
her act intentionally brings the cohabitation to an 
end is guilty of desertion,28 regardless of which 


l^elay in voiding: marriagre 

(1) Equitable eflElcacy will give rise 
to a cause of desertion under divorce 
statute to one party after an unwar¬ 
ranted delay by other party of three 
years before institution of suit to nul¬ 
lify a voidable marriage. 

N.J.—Carroll v. De Martini, 88 A.2d 
26, 10 N.J.Super. 136. 

(2) Where husband and wife were 
married when w’ife was only seven¬ 
teen years old, and wife left husband 
before reaching statutory marriage 
age of eighteen years, and parties did 
not thereafter have sexual relations 
or cohabit, and a child was born of 
marriage, and wife did not bring suit 
to annul marriage until five years lat¬ 
er, so as to be guilty of laches, hus¬ 
band was entitled to divorce on 
ground of desertion. 

N.J.—Carroll v. De Martini, supra. 

25. Ill.—Corpus Juris cited in God¬ 
frey V. Godfrey, 1 N.E.2d 777, 77^, 
284 IlLApp. 297. 

Miss.—Corpus Juris Secundum quoted 
at length in Lynch v. Lynch, 63 So. 
2d 657, 661, 217 Miss. 69. 

N.J.—^Danielly v. Danielly, 118 A. 335, 
93 N.J.Eq. 556—Csanyi v. Csanyi, 

. 115 A. 76, 93 N.J.Eq. 11. 

Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

S.C.—Corpus Juris Secundum cited in 
Machado v. Machado, 66 S.E.2d 629, 
633, 220 S.C. 90. 

“Indirect or constructive deser- 
tion” under statute is conduct of 
defendant such as to compel plamtifC 
to leave the matrimonial domicile. 
Del.—Harrington v. Harrington, 189 
A. 585, 8 W.W.Harr. 156. 

Constructive willful absence 
Statutes of Ohio do not contemplate 
“constructive wilful absence’* for 
three years as ground for divorce, but 
acts of one spouse justifying other 
spouse in leaving matrimonial domi¬ 
cile would be grounds for divorce un¬ 
der other provisions of statute. 

Ohio.—Mason v. Mason, 15 Ohio Supp. 
48. 

Husband’s improper relationship aft- 
er wife’s departure 
Apparently improper relationship 
between husband and another woman, 
commencing after wife’s departure 
from husband, would not constitute 
such misconduct of husband as would 
justify granting divorce to wife for 
constructive desertion of husband. 
Conn.—Lindquist v. Lindquist, 75 A. 
2d 397, 137 Conn. 165. 


25.5 Md.—^Fischer v. Fischer, 34 A.2d 
455, 182 Md. 281. 

One indignity; occasional acts or 
words 

A decree of divorce predicated on 
constructive abandonment cannot rest 
on one indignity or on occasional acts 
or words. 

Mo.—^Price v. Price, App., 281 S.W.2d 
307. 

Wife’s nagging, name calling, and 
failure to cook meals did not consti¬ 
tute cause for awarding divorce to 
husband on ground of “desertion.” 
H.J.—Julian v. Julian, 11 A.2d 99, 127 
N.J.Eq. 77. 

Offer to pay for divorce if wife 
would leave and obtain one is not 
desertion. 

N.C,—^Horton v. Horton, 119 S.E. 490, 
186 N.C. 332. 

Threat by wife, that husband would 
be thrown out of house if he did not 
leave, did not justify husband in leav¬ 
ing home and living separately, and 
did not constitute desertion by wife, 
either actual or constructive. 

Ill.—Bramson v. Bramson, 124 N.E. 
2d 33, 4 Ill.App.2d 249. 

26. Ky.—^Reynolds v. Reynolds, 6 S. 
W.2d 1078, 224 Ky. 668—Hill v. Hill, 
261 S.W, 1115, 203 Ky. 182. 

Miss.—Lynch v. Lynch, 63 So.2d 657, 
217 Miss. 69. 

N.J.—^Poster v. Foster, 114 A. 333, 93 
N,J.Eq. 182. 

Pa.—^Zvonik v. Zvonik, Com.Pl., 50 
Lanc.L.Rev. 367. 

19 C.J. p 61 note 90. 

Malicious turning out 
Pa.—Portzline v. Portzline, Com.Pl., 
26 Northumb.Leg.J. 74. 

Where the husband acquiesces iu 
the expulsion of the wife by his fam¬ 
ily at whose home they are living, 
the husband is guilty of desertion. 
N.J.—^Hahn v. Hahn, 115 A. 652, 93 
N.J.Eq. 296. 

19 C.J. p 61 note 90 [a]. 

Order to leave 

(1) Act of one spouse in ordering 
other to leave family home is suffi¬ 
cient to constitute an abandonment 
which is ground for divorce when sep¬ 
aration continues for statutory peri¬ 
od. 

—^Hannan v. Hannan, 256 S.W.2d 
485. 

(2) Ordering out of house during 
quarrel is not constructive desertion. 
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! Md—^Wald v. Wald, 159 A. 97, 161 Md. 
493. 

N.J.—Schmidt v. Schmidt, Ch., 117 A. 
400. 

Securing iujunction 
Where wife, as incident to suit for 
separate maintenance not brought in 
good faith, secured an injunction 
which resulted in husband being 
ejected from home, wife was guilty of 
desertion. 

Ill.—^Baumgartner v. Baumgartner, 
148 N.E.2d 327, 16 lU.App. 286. 
Commitment proceedings 
Wife, who knew that statement she 
procured from doctor, to effect that 
her husband was mentally ill and in 
need of immediate institutional care, 
was false, and who did not act in 
good faith in instituting legal pro¬ 
ceedings to have husband adjudged 
to be mentally ill, which resulted in 
his being unlawfully and forcibly 
ejected from his home was guilty of 
willful desertion. 

Ill.—Snavely v. Snavely, 110 N.E.2d 
685, 349 IlLApp. 369. 

Wife owning family home 
Pa.—Sturm v. Sturm, Com.Pl., 7 Fay. 
L.J. 172. 

27. La.—^Hockaday v. Hockaday, 161 
So. 164, 182 La. 88. 

Miss.—Lynch v. Lynch, 63 So.2d 657, 
217 Miss. 69. 

N-T.—^Winterry v. Winterry, 140 N. 
Y.S.2d 287. 

Pa.—^Dukenfield v. Dukenfield, 110 A. 
2d 858, 177 Pa.Super. 215. 

Desertion held not merely construc¬ 
tive 

Pa.—^Heimovitz v. Heimovitz, 65 A.2d 
575, 161 Pa.Super. 522. 

28. Ark.— Corpus Juris quoted In 

Wickliff V. Wickliff, 86 S.W.2d 663, 
654, 191 Ark. 411. 

Cal.—Danielson v. Danielson, 279 P. 
1052, 100 C.A. 168. 

Fla.—Stevenson v. Stevenson, 94 So. 
860, 84 Fla. 678. 

Ill.— Corpus Juris cited in Godfrey v. 
Godfrey, 1 N.E.2d 777, 778, 284 Ill. 
App. 297. 

Ky-— Corpus Juris quoted in Hill v. 
Hill, 40 S.W.2d 367, 369, 239 Ky. 
745—Watkins v. Watkins, 259 S.W. 
20, 202 Ky. 141. 

Miss.—Lynch v. Lynch, 63 So.2d 657, 
217 Miss. 69. 

N.H.—^Liberato v. Liberate, 38 A.2d 
880, 93 N.H. 219. 

N-J-—MaePherson v. MaePherson, 135 
A. 91, 100 N.J.Eq. 91—^Hauenstein 
V. Hauenstein, 122 A. 241, 95 N.J. 
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party leaves the home.29 Desertion may exist even 
though the parties live in the same house.29.5 

Although some authorities hold that a spouse who 
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leaves the matrimonial domicile, unless compelled to 
hy physical force, cannot obtain a divorce for de¬ 
sertion,*^ 0 the rule more generally followed is that 


Eq. S4—Csanyi v. Csanyi, 115 A. 76, 
93 N.J.Eq. 11. 

19 C.J. p Cl note 91. 

Cmel and ’barbarous treatment 
Pa.—Beattie v. Beattie, Com.Pl., 11 
Fay.L.J. 173. 

29. Fla.—Stevenson v. Stevenson, 94 
So. 860, S4 Fla. 678. 

Ky.—Watkins v. Watkins, 259 S.W. 
20, 202 Ky. 141. 

Miss.—Lynch v. Lynch, C3 So.2d 657, 
217 Miss. G9. 

Y&. —Carter v. Carter, 97 S.E.2d 663, 
199 Va. 79. 

Desertion of marriag'e relation 

Desertion, as ground for divorce, is 
not limited to desertion of home, but 
has broader meaning of desertion of 
marriage relation, and spouse who 
leaves home is not necessarily one 
guilty of desertion. 

Va.—Defonis v. Clinchfield Coal Corp., 
43 S.E.2d 852, 186 Va. 715. 
amoving by innocent party not consent 
The innocent party, by moving 
from the home, does not consent to 
the separation, where such moving is 
caused by the other party’s miscon¬ 
duct. 

Ala.—Higgins v. Higgins, 130 So. 677, 
222 Ala. 44. 

N.J,—^Horwath v. Horwath, 110 A. 

576, 91 N.J.Eq. 435. 

29.5 Del.—Reppert v. Reppert, 13 A. 
2d 705. 

Ill.—Godfrey v. Godfrey, 1 N.E.2d 777, 
2S4 Ill.App. 297. 

Ky.—York v. York, 280 S.W.2d 553— 
Corpus Juris cited in Evans v. 
Evans, 56 S.W.2d 547, 549, 247 Ky, 
1 . 

Md.—Scheinin v. Scheinin, 89 A.2d 
609, 200 Md. 282—Kelsey v. Kelsey, 
46 A.2d 627, 186 Md. 324. 

Mont.—Docotovich v. Docotovich, 229 
P.2d 971, 125 Mont. 66. 

N.J.—Rodie v. Rodie, 48 A.2d 844, 
138 N.J.Eq. 470—Wood v. Wood, 
128 A. 418, 97 N.J.Eq. 1—Csanyi v. 
Csanyi, 115 A. 76, 93 N.J.Eq. 11. 
N.Y.—List V. List, 61 N.Y.S.2d 809, 
186 Misc. 261, modified on other 
grounds 95 N.Y.S.2d 604, 276 App. 
Div. 998. 

Tepper v. Tapper, 64 N.Y.S.2d 

211 . 

Injured party need not leave home 

for it to be a constructive desertion. 
N.J.—Danielly v. Danielly, 118 A. 335, 
93 N.J.Eq. 556. 

Separate apartments in same prop, 
erty 

Pa.—Beam v. Beam, Com.Pl., 37 Luz. 
Leg.Reg. 98. 

30. Pa.—Moser v. Moser, 189 A. 506, 

125 Pa.Super. 180—Young v. 

Young, 82 Pa.Super. 492—Magee v. 
Magee, 71 Pa,Super. 594. 


Pierce v. Pierce, 36 Pa.Dist. & 
Co. 420—Cary v. Cary, 13 Pa.Dist. 
& Co. 193. 

Halley v. Halley, Com.Pl., 16 
Beaver 226—Stidworthy v. Stid- 
worthy, 29 Del.Co. 569—^.Vnthony v. 
Anthony, Com.Pl., 31 Erie Co. 190 
—Maciborka v. Maciborka, 7 Sch. 
Reg. 206. 

19 C.J. p 61 note 92 [a]. 

Constructive desertion in Pennsyl¬ 
vania 

(1) Lack of harmony in Pennsyl¬ 
vania decisions is illustrated by fact 
that superior court of Delaware, aft¬ 
er holding that constructive desertion 
was not ground for divorce in Penn¬ 
sylvania, overruled that decision and 
held that such desertion was ground 
for divorce in Pennsylvania. 

Del.—Rice v. Rice, 81 A.2d 298, 7 Ter¬ 
ry 175, overruling Kelley v. Kelley, 
48 A.2d 381, 4 Terry 408. 

(2) Thus, it has been stated that 
constructive desertion is not recog¬ 
nized in Pennsylvania. 

Pa.—Carl v. Carl, 48 Pa.Dist. & Co. 
459. 

Christ v. Christ, Com.Pl., 50 
Lanc.L.Rev. 539. 

(3) However, it has also been stat¬ 
ed that while divorce code does not 
recognize ’’constructive desertion” in 
its phraseology, yet there is a nicety 
running down through decisions 
which gives this doctrine some 
weight of authority. 

Pa.—Kessler v. Kessler, Com.Pl., 25 
Erie Co, 397. 

(4) An attempted reconciliation of 
the cases is that if by term “con¬ 
structive desertion” there is meant 
an enlargement of statutory grounds 
for divorce by judicial construction, 
it does not exist in Pennsylvania; 
but if it is a description of a particu¬ 
lar factual type of desertion defined 
by statute, it may exist, although 
it is not aided by terminology. 

Pa.—Reiter v. Reiter, 48 A.2d 66, 159 
Pa.Super. 362. 

Preinmger v. Preininger, Com.Pl., 
14 Beaver 205. 

(5) In any event, a spouse must 
have been willfully and maliciously 
put out of spouses’ home by force or 
justifiable fear of immediate bodily 
harm or locked out against his or her 
will to be entitled to divorce on 
ground of desertion, actual or con¬ 
structive. 

Pa.—Zorn v. Zorn, 114 A.2d 907, 382 
Pa. 319. 

Heimovitz v. Heimovitz, 55 A.2d 
575, 161 Pa.Super. 522. 

Penman v. Penman, 57 Pa.Dist. 
& Co. 217, 5 Lawrence L.J. 145— 
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Reno V. Reno, 47 Pa.Dist. & Co. 
551, 36 Luz.Leg.Reg. 313. 

Mitchell V. Mitchell, Com.Pl., 16 
Cambria 111—Witmer v. Witmer, 
Com.Pl., 4 Chest.Co. 353—Jacoby v. 
Jacoby, Com.Pl., 1 Cumb.L.J. 2S— 
Eckerd v. Eckerd, Com.Pl., 69 
Dauph.Co. 101—^Kessler v. Kessler, 
Com.Pl., 25 Erie Co. 3 37—Clawson 
V. Clawson, Com.Pl., 16 Fay.LJ. 
108. 

(6) An exclusion from home by 
force or threat of force is actual, not 
constructive, desertion. 

Pa.—^Danze v. Danze, 137 A.2d S09, 
185 Pa.Super. 111. 

(7) Actual violence, or a reason¬ 
able apprehension of it must exist to 
make a turning out of doors deser¬ 
tion. 

Pa.—^Barnes v. Barnes, 21 Pa.Dist. & 
Co. 101—Lynch v. Lynch, 3 Pa. 
Dist. & Co. 810. 

Earner v. Earner, 49 Dauph.Co. 1. 

(8) Thus, a spouse who withdraws 
from common habitation because of 
indignities to person is not entitled 
to secure a divorce on grounds of de¬ 
sertion by reason of such withdrawal. 
Pa.—Jacoby v. Jacoby, Com.Pl., 1 

Cumb.L.J. 28—Beattie v, Beattie, 
Com.Pl., 11 Pay.L.J. 173. 

(9) Refusal of a wife to have any¬ 
thing to do with her husband, speak 
to him, or prepare his meals, even 
though persisted in for a consid¬ 
erable period of time in an attitude 
of complete indifference toward him, 
which causes him to leave common 
home, will not justify a decree 
against her for willful and malicious 
desertion after statutory period. 

Pa.—Beagle v. Beagle, Com.Pl, 55 

Lack.Jur. 171—Grain v. Grain, Com. 
PL, 63 Montg.Co. 221. 

(10) Action of a wife in locking 
her husband out of their home during 
illness of a child does not constitute 
desertion on her part where her mo¬ 
tive was to foster child’s health rath¬ 
er than to separate herself from her 
husband. 

Pa.—Penman v. Penman, 57 Pa.Dist. 
& Co. 217, 5 Lawrence L.J. 145. 

(11) Withdrawal of a wife from 
home provided by her husband, com¬ 
prising three rooms on first fioor of a 
house, because of interference and 
intrusion by husband’s parents who 
occupied second fioor, including only 
bathroom, and because of complete 
lack of privacy, all of which result¬ 
ed in impairment of her health, does 
not amount to desertion by husband, 
actual or constructive, however jus¬ 
tifiable wife’s act may be. 

Pa.—^Eckhardt v. Eckhardt, 49 Pa. 
Dist. & Co. 697. 



27A C. J. S, 


§ 36(3) DIVORCE 


where a spouse intentionally brings the cohabitation 
to an end by misconduct which renders the continu¬ 
ance of the marital relations so unbearable that the 
other leaves the family home, the former, and not 
the latter, is the deserter and the latter may obtain 
a divorce on that ground.^ ^ It is held not necessary 
that the guilty party should entertain, in connection 
with the misconduct, any settled purpose to drive the 
other away; it is enough if such is the natural con¬ 
sequence of the acts but according to some au¬ 
thority a spouse cannot obtain a divorce on the 
ground of the other’s desertion where the guilty 


party did not intend the consequences of the mis¬ 
conduct which caused the other to leave.33 

Misconduct causing a separation is sufficient, aft¬ 
er the lapse of the statutory period, to charge the of¬ 
fending spouse with desertion, where it is such as 
to constitute in itself a ground for divorce,^^ and, 
according to some authorities, only in such case;35 
but other authorities hold that the test of whether 
the misconduct which caused the separation is con¬ 
structive desertion is whether or not the misconduct 
w’as such as to justify the innocent spouse in leav- 
ing,36 as where it makes impossible the continuation 


31. Ala.—Corpus Juris ciuoted in 

Higgrins V. Higgins, 130 So. 677, 678, 
222 Ala. 44. 

Alaska.—Day v. Day, 5 Alaska 5S4. 
Anz.—Lundy v. Lundy, 202 P. SO9, 
23 Ariz. 213. 

Ark.—Corpus Juris quoted in Wick- 
lifC V. Wickliff, 86 S.W.2d 553, 554, 
191 Ark. 411. 

Conn.—Corpus Juris Secundum cited 
in Lindquist v. Lindquist, 75 A,2d 
397, 399, 137 Conn. 165. 

^’la.—Brickman v. Brickman, 64 So. 
2d 685—Stanton v. Stanton, 60 So. 
2d 273--Grordon v. Gordon, 59 So. 
2d 40, certiorari denied 73 S.Ct. 165, 
344 U.S. 878, 97 L.Ed. 680. 

Ill.—Coolidge V. Coolidge, 124 N.E.2d 
1, 4 Ill.App.2d 205—Schneider v. 
Schneider, 4 N.E.2d 123, 286 Ill. 
App. 5 (5. 

Ky.—Corpus Juris quoted iu Hill v. 
Hill, 40 S.W.2d 367, 369, 239 Ky. 
745. 

Md—Pohzehl v. Pohzehl, 109 A.2d 
58, 205 Md. 395—Scheiiiin v. Schein- 
in, 89 A.2d 609, 200 Md. 282—Gold 
V. Gold, 62 A.2d 540, 191 Md. 533— 
Ritz V. Ritz, 52 A.2d 729, 188 Md. 
336—Hockman v. Hockman, 41 A. 
2d 510, 184 Md. 473—Hoffhines v. 
Hoffhines, 126 A. 112, 146 Md. 350, 
38 A.L.R. 333. 

Miss.—Griffin v. Griffin, 42 So.2d 720, 
207 Miss. 500, 19 A.L.R.2d 1423. 

Mo.—Sulermeister v. Sutermeisler, 
App., 209 S.W. 955. 

Nev.—Corpus Juris cited iu Miller v. 
Miller, 3 P.2d 1069, 1070, 54 Nev. 
44, affirmed 11 P.2d 1088, 54 Nev. 
44. 465 

N.J.—Sucohierelli v. Succhierelli, 137 
A. 839, 101 N.J.Eq. 30—MaePher- 
son V. MaePherson, 135 A. 91, 100 
N.J.Bq. 91—Mountford v. Mount- 
ford, 120 A. 634. 94 N.J.Eq. 627. 
Renk v. Renk, Ch., 38 A. 427. 

N.C.—Horton v. Horton, 119 S.E. 490, 
186 N.C. 332. 

Or.—^AVeatherspoon v. Weatherspoon, 
246 P.2d 581, 195 Or. 660. 

Va.—Defonis v. Clinchfield Coal 
Corp., 43 S.E.2d 852, 186 Va. 715. 
W.Va.—Roberts v. Roberts, 150 SE. 
231, 108 W.Va. 71—^Horkheimer v, 
Horkheimer, 146 S.E. 614, 106 W 
Va. 634. 

19 C.J. p 61 note 92. 


Aule applied only in extreme cases 
Where one spouse by misconduct 
or cruelty drives other spouse away, 
former is guilty of constructive de¬ 
sertion which is ground for divorce, 
but such rule will toe applied only in 
extreme cases. 

Miss.—Griffin v. Griffin, 42 So.2d 720, 
207 Miss, 500, 19 A.L R.2d 1423. 

32. Del.—Harrington v. Harrington, 
192 A. 555, 8 W-W^Harr. 333. 

Md.—Scheinin v Scheinin, 89 A.2d 
609. 200 Md. 282. 

N.J.—Succhierelli v. Succhierelli, 137 
A. 839, 101 N.J.Ea. 30—Csanyi v. 
Csanyi, 115 A. 76, 93 N.J.Eq. 11. 

19 C.J. p 61 note 93. 

Legal presumption of intention 
Md—Hockman v Hockman, 41 A.2d 
510, 184 Md. 473. 

33. Md.—Lynch v. Lynch, 33 Md. 
328. 

34. Ill.—Lemon v. Lemon, 150 N.E. 
2d cos, 14 I11.2d 15. 

Godfrey v. Godfrey, 1 N.E.2d 777, 
284 Ill.App. 297. 

Mo.—Sulermeister v. Sutermeister, 
App., 209 S.W. 955. 

Nev.—Miller v. Miller. 3 P.2d 1069, 
54 Nev. 44, affirmed 11 P.2d 1088, 
64 Nev, 44, 465. 

N.J.—Hauenstem v. Hauenstein, 122 
A. 241, 95 N.J.Eq. 34. 

W.Va—Walker v. Walker, 155 S.E. 
903, 109 W.Va. 662—^Horkheimer v. 
Horkheimer, 146 S.E. 614, 106 W 
Va, 634. 

19 C.J. p 61 note 97. 

Misconduct ground for limited di¬ 
vorce 

(1) Although under the statute 
cruelty is ground only for divorce a 
mensa et thoro, if such cruelty com¬ 
pels injured spouse to separate and 
offending spouse fails to make proper 
amends during next two years, stat¬ 
utory desertion arises by judicial 
construction and entitles injured 
spouse to an absolute divorce. 

N.J.—Matthews v. Matthews, Ch., 
107 A. 480, affirmed 108 A. 926, 91 
N J.Eq. 149. 

(2) Cruelty is ground for a quali¬ 
fied divorce only and cannot be al¬ 
lowed, when used as a justification 
for living apart from the offending 
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party, to be made the ground of a 
final divorce as for desertion. 

Md.—Pattison v. Pattison, 103 A. 977, 
136 Md. 362—Lynch v. Lynch, 33 
Md. 328. 

35. D.C.—Schreiber v. Schreiber, 

Mun.App., 139 A.2d 278. 

Ill.—De Carlo v. De Carlo, 129 N.E. 
2d 743, 8 Ill.App.2d 168—Brarason 
V. Bramson, 124 N.E.2d 33, 4 IlL 
App.2d 249—Coolidge v. Coolidge, 
124 N.E.2d 1, 4 Ill.App.2d 205— 
Godfrey v. Godfrey, 1 N.E.2d 777, 
284 Ill.App. 297. 

Nev.—Miller v. Miller, 3 P.2d 1069, 
54 Nev. 44, affirmed 11 p.2d 1088, 
64 Nev. 44, 465. 

N.J.—^Arnaboldi v. Arnaboldi, 138 A. 
116, 101 N.J.Eq. 126, affirmed 144 A. 
917, 104 N.J.Eq. 194, 195—^Hauen- 
stein V. Hauenstein, 122 A. 241, 95 
N.J.Eq. 34—^Danielly v. Danielly, 
118 A. 335, 93 N.J.Eq. 656—Csanyi 

V. Csanyi, 115 A. 76, 93 N.J.Eq. 11. 
S.C.—Corpus Juris Secundum dted. in. 

Simonds v. Simonds, 93 S.E.2d 107, 
111, 229 S.C. 376— Corpus Juris Se¬ 
cundum cited iu Mincey v. Mincey, 
so S.E.2d 123, 127, 224 S.C. 520. 

19 C.J. p 61 note 98. 

Conduct justifying separation insuf¬ 
ficient 

N.J.—Matthews v. Matthews, Ch., 107 
A. 480, affirmed, 108 A. 926, 91 N. 
J.Eq. 149. 

Vulgar and unnatural conduct of a 
wife, and her solicitation of the hus¬ 
band to engage in such conduct, will 
not justify him in breaking off co¬ 
habitation and treating her as having 
deserted him. 

W.Va.—Huff V. Huff, SO S.E. 846, 73 

W. Va. 330, 51 L.R.A.,N.S., 282. 

36. Conn.—Lindquist v. Lindquist, 
75 A.2d 397, 137 Conn. 165. 

Del.—Kelley v. Kelley, 48 A.2d 381, 
4 Terry 408. 

—Pohzehl V. Pohzehl, 109 A.2d 58, 
205 Md. 395—Scheinin v. Scheinin, 
89 A.2d 609, 200 Md. 282—Gold v. 
Gold, 62 A 2d 540, 191 Md. 533— 
Ritz V. Ritz, 52 A.2d 729, 188 Md. 
336—Hockman v. Hockman, 41 A. 
2d 510, 184 Md. 473—^Fischer v. 
Fischer, 34 A.2d 455, 182 Md. 281— 
Serio v. Serio, 185 A. 548, 170 Md. 
542. 
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of cohabitation without loss of self-respect, safety, 
or health,36.5 or renders impossible the proper dis¬ 
charge of the duties of married life,36.lo or where 
there is reasonable apprehension of bodily injury 

or suffering.3 6.15 

Under most authorities, conduct making life un¬ 
bearable may constitute constructive desertion even 


DIVORCE § 36(3) 

where it does not justify divorce on the ground of 
cruelty ,*36.20 but there is authority opposed to this 
vie\v.36-25 It is generally held that cruelty on the 
part of either spouse, carried to such an extent as 
to cause the other to leave, constitutes desertion by 
the spouse inflicting the cruelty,37 but not in a juris¬ 
diction where cruelty is not ground for divorce.33 


N.C.—McManus v. McManus, 133 S.E. 

3, 191 N.C. 740. 

19 C.J. p 61 notes 96, 99. 

Misconduct justifying desertion see 
infra § 56 (4). 

36.5 Del.—^Harrington v. Harrington, 

192 A. 555, 8 W.W.Harr. 333. 

Md.—^Pohzehl v. Pohzehl, 109 A.2d 58, 
205 Md. 395—Schwartzman v. 

Schwartzman, 102 A.2d 810, 204 Md. 
125—Lent v. Lent, 96 A.2d 14, 202 
Md. 240—Scheinin v. Scheinin, 89 A. 
2d 609, 200 Md. 282—^Zimmerman v. 
Zinamerman, 85 A. 2d 802, 199 Md. 
176—^Eberwein v. Eberwein, 65 A. 
2d 792, 193 Md. 95—Gold v. Gold, 62 
A.2d 540, 191 Md. 533—Brault v. 
Brault, 55 A.2d 497, 189 Md. 175— 
Ritz V. Ritz, 52 A.2d 729, 188 Md. 
336—Miller v. Miller, 42 A.2d 915, 
185 Md. 79—^Kruse v. Kruse, 22 A. 
2d 475, 179 Md. 657. 

Matters lield insufficient 

(1) Marital indifference and neg¬ 
lect, use of vulgar and abusive lan¬ 
guage and even occasional acts of 
violence, if not in such a manner 
and degree as to endanger wife’s per¬ 
sonal security or health, are not suf¬ 
ficient to justify abandonment. 

Md.—Miller v. Miller, 42 A.2d 915, 
185 Md. 79. 

(2) Nagging, abuse, cursing, and 
swearing do not amount to “cruelty 
of treatment’* or “excessively vicious 
conduct" which will justify one 
spouse in deserting other if they do 
not endanger other spouse’s security 
or health. 

Md.—Ritz V. Ritz, 52 A.2d 729, 188 
Md. 336. 

36.10 Md.—Scheinin v. Scheinin, 89 
A.2d 609, 200 Md. 282—Ritz v. Ritz, 
52 A.2d 729, 188 Md. 336. 

36.15 Md.—S chwartzman v. 
Schwartzman, 102 A.2d 810, 204 Md. 
125—Lent v. Lent, 96 A.2d 14, 202 
Md. 240—Gold v. Gold, 62 A.2d 540, 
191 Md. 533—Miller v. Miller, 42 
A.2d 915, 185 Md. 79. 

36.20 Md.—chwartzman v, 
Schwartzman, 102 A.2d 810, 204 Md. 
125—Rosenthal v. Rosenthal, 96 A. 
2d 500, 202 Md. 375—Scheinin v. 
Scheinin, 89 A.2d 609, 200 Md. 282 
—Sullivan v. Sullivan, 87 A.2d 604, 
199 Md. 594—Zimmerman v. Zim¬ 
merman, 85 A.2d 802, 199 Md. 176 
—Cullotta V. Cullotta, 66 A.2d 919, 

193 Md. 374—Gambrill v. Gambrill, 
66 A.2d 387, 193 Md. 244—Eberwein 
V. Eberwein, 65 A.2d 792, 193 Md. 
95—Smith v. Smith, 63 A.2d 628, 


192 Md. Ill—Geisey v. Geisey, 59 
A.2d 319, 190 Md. 618—Ritz v. Ritz, 
52 A.2d 729, 188 Md. 336—Robert¬ 
son V. Robertson, 51 A.2d 73, 187 
Md. 560—Miller v. Miller, 42 A.2d 
915, 185 Md. 79—Collins v. Collins, 
42 A.2d 680, 184 Md. 655—Kruse v. 
Kruse, 22 A.2d 475, 179 Md. 657. 

36.25 D.C.—Schreiber v. Schreiber, 
Mun.App., 139 A.2d 278. 

Ill.—^Webber v. Webber, 110 N.E.2d 
95, 349 Ill.App. 154. 

37. Alaska.—^Day v. Day, 5 Alaska 
584. 

Nev.—Sweet v. Sweet, 243 P. 817, 49 
Nev. 254. 

Va.—^Hundley v. Hundley, 27 S.E.2d 
902, 182 Va. 14—Elder v. Elder, 123 
S.E. 369, 139 Va. 19. 

19 C.J. p 61 note 99. 

Communication of venereal disease, 
causing separation of the parties, is 
constructive desertion. 

N.J.—Danielly v. Danielly, 118 A. 335, 
93 N.J.Eq. 556. 

Mental cruelty 

(1) Where wife leaves family 
home because of husband’s wrongful 
infliction on her of grievous mental 
suffering constituting extreme cruel¬ 
ty, husband is guilty of "desertion." 
Cal.—Gray v. Gray, 13 P.2d 862, 125 

C.A. 203. 

Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 135. 

(2) Husband’s conduct, to con¬ 
stitute constructive desertion, need 
not consist of actual physical vio¬ 
lence, but is sufficient if it endangers 
her life or her health, or renders her 
life one of such extreme discomfort 
and wretchedness as to incapacitate 
her to discharge the duties of a wife. 
N.X—Doty V. Doty, 114 A. 546, 92 N. 

J.Eq. 660. 

(3) Wife’s discouraging calls on or 
from husband’s friends, embracing 
study of palmistry, etc., talking con¬ 
stantly about such things, nagging, 
and subjecting husband to petty an¬ 
noyances, do not constitute extreme 
cruelty making husband's leaving her 
constructive desertion on her part. 
N.J.—Wood V. Wood, 128 A. 418, 97 

N.J.Eq. 1. 

Nagging and disagreeahleness 

Wife’s alleged continuous nagging 
and quarrelsomeness and disagree¬ 
ableness did not constitute cruelty 
justifying husband abandoning par¬ 
ties’ home and obtaining a divorce 
on ground of desertion. 

Ill 


Ill.—Swan V. Swan, 73 N.E.2d 133, 

331 IlLApp. 295. 

Threat 

In order for wife’s words to con¬ 
stitute cruelty so as to justify hus¬ 
band in leaving her and so as to war¬ 
rant divorce for husband on ground 
of desertion, words used must be said 
under circumstances which would in¬ 
duce belief in mind of reasonable per¬ 
son that there was imminent danger 
that threat would be carried out. 
HI.—Webber v. Webber, 110 N.E.2d 

95, 349 Ill-App. 154. 

Charges of infidelity 

(1) In husband’s action for di¬ 
vorce on theory of constructive de¬ 
sertion on ground that wife’s con¬ 
duct, especially her accusations of 
infidelity, which husband claimed to 
be false, constituted cruelty justify¬ 
ing his departure from home and 
making wife deserter, husband was 
required to show making of charges, 
their falsity, that he was aware of 
them, that they had a serious effect 
on him, and that they were a contrib¬ 
uting cause of separation. 

D.C.—Scott V. Scott, Mun.App., 137 

A.2d 722. 

(2) If charges are true, party seek¬ 
ing divorce cannot prevail; and for 
charges of infidelity to amount to 
cruelty, justifying departure from 
home, and making accuser deserter, 
they must be made without probable 
cause or reasonable grounds. 

D.C.—Scott V. Scott, supra. 

(3) Mere fact that accusations of 
adultery were false is insufficient: 
it must be shown that making of ac¬ 
cusations alleged to have constituted 
extreme cruelty produced mental 
suffering on part of plaintiff. 

Cal.—Sallee v. Sallee, 218 P. 69, 63 

C.A. 54. 

Where complainant was not living 
with her hnshand at the time he ut¬ 
tered certain threats and committed 
certain acts of violence against her, 
such misconduct did not constitute 
willful desertion. 

N.J.—Carson v. Carson, 61 A. 157, 69 

N.J.Eq. 513. 

Use of force to prevent taking of 
child held not cruelty. 

Cal.—Colombo v. Colombo, 162 P.2d 

995, 71 C.A.2d 577. 

38. Ky.—Sales v. Sales, 300 S.W. 

354, 222 Ky. 175. 

Frequent assaults by husband, cou¬ 
pled with his demand that wife not 
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of cohabitation without loss of self-respect, safety-, 
or health,36.5 or renders impossible the proper dis¬ 
charge of the duties of married life,36.io or where 
there is reasonable apprehension of bodily injury 

or suffering.3 6.15 

Under most authorities, conduct making life un¬ 
bearable may constitute constructive desertion even 
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where it does not justify divorce on the ground of 
cruelty ;36.20 there is authority opposed to this 
view.36.25 It is generally held that cruelty on the 
part of either spouse, carried to such an extent as 
to cause the other to leave, constitutes desertion by 
the spouse inflicting the crueity,37 but not in a juris¬ 
diction where cruelty is not ground for divorce.33 


N.C.—McManus v. McManus, 133 S.E. 

9. 191 N.C. 740. 

19 C.J. p 61 notes 96, 99. 

Misconduct justifying desertion see 
infra § 56 (4). 

36.5 Del.—^Harrington v. Harrington, 

192 A. 555, 8 W.W.Harr. 333. 

Md.—^Pohzehl v. Pohzehl, 109 A.2d 58, 
205 Md. 395—Schwartzman v. 

Schwartzman, 102 A.2d 810, 204 Md. 
125—Lent v. Lent, 96 A.2d 14, 202 
Md. 240—Scheinin v. Scheimn, 89 A. 
2d 609, 200 Md. 282—^Zimmerman v. 
Zimmerman, 85 A.2d 802, 199 Md. 
176—^Eberwein v. Eberwein, 65 A. 
2d 792, 193 Md. 95—Gold v. Gold, 62 
A.2d 540, 191 Md. 533—Brault v. 
Brault, 55 A.2d 497, 189 Md. 175— 
Ritz V. Ritz, 52 A 2d 729, 188 Md. 
336—Miller v. Miller, 42 A.2d 915, 
185 Md. 79—^Kruse v. Kruse, 22 A. 
2d 475, 179 Md. 657. 

IVEatters lield insufficient 

(1) Marital indifference and neg¬ 
lect, use of vulgar and abusive lan¬ 
guage and even occasional acts of 
violence, if not in such a manner 
and degree as to endanger wife’s per¬ 
sonal security or health, are not suf¬ 
ficient to justify abandonment. 

Md.—Miller v. Miller, 42 A.2d 915, 
185 Md. 79. 

(2) Nagging, abuse, cursing, and 
swearing do not amount to “cruelty 
of treatment” or “excessively vicious 
conduct” which will justify one 
spouse in deserting other if they do 
not endanger other spouse’s security 
or health. 

Md.—Ritz V. Ritz, 52 A.2d 729, 188 
Md. 336. 

36.10 Md.—Scheinin v. Scheinin, 89 
A.2d 609. 200 Md. 282—Ritz v. Ritz, 
52 A.2d 729, 188 Md. 336. 

36.15 Md.—S chwartzman v. 
Schwartzman, 102 A.2d 810, 204 Md. 
125—Lent v. Lent, 96 A.2d 14, 202 
Md. 240—Gold v. Gold, 62 A.2d 540, 
191 Md. 533—Miller v. Miller, 42 
A.2d 915, 185 Md. 79. 

36.20 Md.—^S chwartzman v. 
Schwartzman, 102 A.2d 810, 204 Md. 
125—Rosenthal v. Rosenthal, 96 A. 
2d 500, 202 Md. 375—Scheinin v. 
Scheinin, 89 A.2d 609, 200 Md. 282 
—Sullivan v. Sullivan, 87 A.2d 604, 
199 Md. 594—Zimmerman v. Zim¬ 
merman, 85 A.2d 802, 199 Md. 176 
—Cullotta V. Cullotta, 66 A.2d 919, 

193 Md. 374—Gambrill v. Gambrill, 
66 A.2d 387, 193 Md. 244—Eberwein 
V. Eberwein, 65 A.2d 792, 193 Md. 
95—Smith v. Smith, 63 A.2d 628, 


192 Md. Ill—Geisey v. Geisey, 59 
A.2d 319, 190 Md. 618—Ritz v. Ritz, 
52 A.2d 729, 188 Md. 336—Robert¬ 
son V. Robertson, 51 A.2d 73, 187 
Md. 560—Miller v. Miller, 42 A. 2d 
915, 185 Md. 79—Collins v. Collins, 
42 A.2d 680, 184 Md. 655—Kruse v. 
Kruse, 22 A.2d 475, 179 Md. 657. 

36.25 D.C.—Schreiber v. Schreiber, 
Mun.App., 139 A.2d 278. 

Ill.—^Webber v. Webber, 110 N.E.2d 
95, 349 IlLApp. 154. 

37. Alaska.—^Day v. Day, 5 Alaska 
584. 

Nev.—Sweet v. Sweet, 243 P. 817, 49 
Nev. 254. 

Va.—^Hundley v. Hundley, 27 S.E.2d 
902, 182 Va. 14—Elder v. Elder, 123 
S.E. 369, 139 Va. 19. 

19 C.J. p 61 note 99. 

Conununication of venereal disease, 
causing separation of the parties, is 
constructive desertion. 

N.J.—^Danielly v. Danielly, 118 A. 335, 
93 N.J.Eq. 556. 

Mental cruelty 

(1) Where wife leaves family 
home because of husband's wrongful 
infliction on her of grievous mental 
suffering constituting extreme cruel¬ 
ty, husband is guilty of “desertion.” 
Cal.—Gray v. Gray, 13 P.2d 862, 125 

C.A. 203. 

Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 135. 

(2) Husband’s conduct, to con¬ 
stitute constructive desertion, need 
not consist of actual physical vio¬ 
lence, but is sufficient if it endangers 
her life or her health, or renders her 
life one of such extreme discomfort 
and wretchedness as to incapacitate 
her to discharge the duties of a wife. 
N.J.—Doty V. Doty, 114 A. 546, 92 N. 

J.Eq. 660. 

(3) Wife’s discouraging calls on or 
from husband’s friends, embracing 
study of palmistry, etc., talking con¬ 
stantly about such things, nagging, 
and subjecting husband to petty an¬ 
noyances, do not constitute extreme 
cruelty making husband's leaving her 
constructive desertion on her part. 
N.J.—Wood V. Wood, 128 A. 418, 97 

N.J.Ea. 1. 

Nagging and disagreeahleness 

Wife’s alleged continuous nagging 
and quarrelsomeness and disagree¬ 
ableness did not constitute cruelty 
justifying husband abandoning par¬ 
ties’ home and obtaining a divorce 
[ on ground of desertion. 

Ill 


HI.—Swan v. Swan, 73 N.E.2d 153, 

331 IlLApp. 295. 

Threat 

In order for wife's words to con¬ 
stitute cruelty so as to justify hus¬ 
band in leaving her and so as to war¬ 
rant divorce for husband on ground 
of desertion, words used must be said 
under circumstances which would in¬ 
duce belief in mind of reasonable per¬ 
son that there was imminent danger 
that threat would be carried out. 
Ill.—Webber v. Webber, 110 N.E.2d 

95, 349 IlLApp. 154. 

Charges of infidelity 

(1) In husband’s action for di¬ 
vorce on theory of constructive de¬ 
sertion on ground that wife's con¬ 
duct, especially her accusations of 
infidelity, which husband claimed to 
be false, constituted cruelty justify¬ 
ing his departure from home and 
making wife deserter, husband was 
required to show making of charges, 
their falsity, that he was aware of 
them, that they had a serious effect 
on him, and that they were a contrib¬ 
uting cause of separation. 

D.C.—Scott V. Scott, Mun.App., 137 

A.2d 722. 

(2) If charges are true, party seek¬ 
ing divorce cannot prevail; and for 
charges of infidelity to amount to 
cruelty, justifying departure from 
home, and making accuser deserter, 
they must be made without probable 
cause or reasonable grounds. 

D.C.—Scott V. Scott, supra. 

(3) Mere fact that accusations of 
adultery were false is insufficient; 
it must be shown that making of ac¬ 
cusations alleged to have constituted 
extreme cruelty produced mental 
suffering on part of plaintiff. 

Cal.—Sallee v. Sallee, 218 P. 69, 63 

C.A. 54. 

Where complainant was not living 
with her husband at the time he ut¬ 
tered certain threats and committed 
certain acts of violence against her, 
such misconduct did not constitute 
willful desertion. 

N.J.—Carson v. Carson, 61 A. 157, 69 

N.J.Eq. 513. 

■irse of force to prevent taking of 
child held not cruelty. 

Cal.—Colombo v. Colombo, 162 P.2d 

995, 71 C.A.2d 577. 

38. Ky.—Sales v. Sales, 300 S.W. 

354, 222 Ky. 175. 

Frequent assaults by husband, cou¬ 
pled with his demand that wife not 
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When the conduct relied on consists only of cruelty, 
the measure of cruelty is the same as when cruelty 
is the ground for divorce.^S-^ 

Neither drunkenness,39 unless it causes mental 
suffering constituting extreme cruelty,nor fre¬ 
quent acts of adultery at a place other than his own 
dwelling^l have been held to constitute desertion. 
Quarrels or misunderstandings do not constitute 
desertion,^3 ^ refusal to participate in a 

religious marriage,^3 or instituting an action for 
divorce.^4 


Failure to provide independent home. Unless due 
to financial stringency, the failure or refusal of a 
husband to provide his wife with an independent 
home,45 one where she is free from abuse, ill treat¬ 
ment, and interference in her control of the home, 
by other members of the household,^^ constitutes 
desertion. 

Nonsnpport.^'t unless combined with other mis- 
conduct,48 or unless the husband has the means to 
I support,43 is not desertion. 


return, constituted constructive de¬ 
sertion by husband. 

Ky. —^McGaugrhey v. McGau&hey, 21 
S.W.2d 245, 231 Ky. 209. 

38.5 Md.—Collins v. Collins, 42 A.2d 
680, 184 Md. 655. 

39. N.J.—Grewe v. Grewe, 47 A.2d 

840, 138 N.J.Eq. 296—Hague v. 

Hague, 95 A. 192, 84 H.J.Eq. 674, re¬ 
versed on other grounds 96 A. 579, 
85 N.J.Eq. 537. 

19 C.J. p 62 note 5. 

Conduct necessitating leaving 
Mere drinking of intoxicating liq¬ 
uor, even excessive drinking, is not 
desertion unless such drinking is ac¬ 
companied by such conduct as to 
make it necessary for injured party 
to leave. 

Md.—Brault v. Brault, 55 A.2d 497, 
189 Md. 175. 

40. Cal.—Gray v. Gray, 13 P.2d 862, 
125 C.A 203. 

41. N.J.—Lake v. Lake, 56 A. 296, 
65 N.XEq. 544. 

19 C.J. p 62 note 6. 

42. Miss.—^Lynch v. Lynch, 63 So.2d 
657, 217 Miss. 69. 

N.Y.—Domb v. Domb, 186 N.T.S. 306, 
195 App.Div. 526. 

Pa.—Pountney v. Pountney, Com.Pl., 
16 Cambria 25. 

43. N.T.—Mirizio v. Mirizio, 209 N. 
T.S. 117, 212 App.Div. 574, affirmed 
150 N.E. 605, 242 N.T. 74, 44 A.L.R. 
714. 

Pa.—Perry v. Perry, 78 Pa.Super. 
245. 

44. Pa.—^Franks v. Pranks, 196 A. 
578, 129 Pa.Super. 487. 

45. Md.—^Fischer v. Fischer, 34 A2d 
455, 182 Md. 281. 

H.J.—Gleason v. Gleason, 190 A. 82. 
15 N.J.Misc. 197, affirmed 190 A. 84, 
121 N.J.Eq. 251. 

W.Va.—Hughes v. Hughes, 169 S.E. 

403, 113 W.Va. 698. 

Home of husband’s relatives 
The failure or a refusal of a hus¬ 
band to provide a domicile at any 
place other than his parents’ home | 
may be desertion on his part. 

Md—^Ewing v. Ewing, 140 A. 37, 154 
Md. 84. 

N.J.—Kennedy v. Kennedy. Ch.. 112 
A. 492. 


Husband’s relatives in home 

(1) The effect of the presence of 
the husband’s relatives in the home 
as tending to establish the charge of 
desertion must be controlled b 3 ' the 
Particular facts in each case. 

Md.—^Poeller v. Foeller, 190 A. 221, 
171 Md. 660. 

(2) Husband is not guilty of aban¬ 
donment and desertion by the pres¬ 
ence of his relatives in their home, 
even though presence of such rela¬ 
tives is distasteful to the wife, un¬ 
less husband is financially in a posi¬ 
tion to provide separate home for 
relatives who are dependent on him. 
Md.—Foeller v. Poeller, supra. 

(3) Pact that children by former 
marriage and husband’s mother who 
were dependent on husband lived in 
home did not constitute “construc¬ 
tive desertion” so as to justify wife’s 
leaving and recovering limited di- 

I vorce. 

Md,—McClees v. McClees, 152 A. 901, 
160 Md. 115. 

(4) Wife was not entitled to sep¬ 
aration on ground of abandonment 
and nonsupport because husband re¬ 
quired wife to live in a room in an 
apartment occupied by his mother 
and sister, where mother was depend¬ 
ent on husband for her support and 
husband could not afford to keep two 
homes, in absence of showing that 
there was any discord between wife 
and mother. 

Crutchfield v. Crutchfield, 75 
N.T.S.2d 339. 

Husband, keeping his mistress in 
family home, is guilty of construc¬ 
tive desertion. 

N.J.—^^Veigand v. Weigand, 3 A. 699, 

41 N.J.Eq. 202, affirmed 11 A. 113, 

42 N.J.Eq. 699. 

19 C.J. p 62 notes 2, 3. 

46. Md.—^Fischer v. Fischer, 34 A. 
2d 455, 182 Md. 281. 

Mo.—Nicholson v. Nicholson, 264 S. 

W. 83, 214 Mo.App. 570. 

N.J.—Horwath v. Horwath, 110 A. 
576, 91 N.J.Eq. 435. 

Or.—Thomsen v. Thomsen, 275 P. 
673, 128 Or. 622. 

Va.—Edwards v. Cuthbert, 36 S.E.2d 
1, 184 Va. 502. 

47. Ga.—Cagle v. C^agle, 17 S.E.2d 75, 
193 Ga. 34. 


Md.—Sause v. Sause, 63 A.2d 632 192 
Md. 88. 

Mo.—^Nolker v. Nolker, 257 S.W. 798. 
N.J.—Fehmel v. Pehmel, 178 A. 730, 
118 N.J.Eq. 294—Paxton v. Paxton, 
131 A. 386. 98 N.J.Eq. 475. 

N.C.—Horton v. Horton, 119 S.E. 490 
186 N.C. 332. 

Pa.—^Francis v. Francis, 31 A.2d 607, 
152 Pa.Super. 199—Knipe v. Knipe, 
84 Pa.Super. 451. 

Smith V. Smith, 5 Pa.Dist. & 
Co. 298. 20 Sch-Leg-Rec. 198, re¬ 
versed on other grounds 85 Pa.Su- 
per. 74. 

Alinder v. Alinder, Com.Pl., 93 
Pittsb.Leg.J. 423—Gault v. Gault, 
86 Pittsb.Leg.J. 87. 

19 C.J. p 67 note 46, p 62 note 4. 
Evidence of abandonment 
A husband's willful failure to pro¬ 
vide adequate support for his wife 
may be evidence of his abandonment. 
N.C.—Pruett v. Pruett, 100 S.E.2d 
296, 247 N.C. 13. 

Failure to provide food 
Willful failure to provide wife with 
food does not, of itself, constitute 
desertion; there must be some addi¬ 
tional circumstance, as that husband 
has means and refuses to support 
wife in order to drive her away. 

N.J.—^Mattox V. Mattox, 127 A.2d 893, 
43 N.J.Super. 111. 

48. Md.—Cooper v. Cooper, 4 A.2<i 
714, 176 Md. 695. 

19 C.J. p 62 notes 7, 8. 

Where husband refused requested 
household assistance to wife while 
she was in frail condition, and to 
make good threat that if she left 
home would not permit her to return, 
after her leaving, immediately tried 
to deprive her of property given her 
before marriage and of maintenance 
for herself and child, and otherwise 
manifested intention to abandon her, 
such conduct constituted “desertion,” 
warranting decree of divorce from 
bed and board and for support of 
herself and child. 

W.Va.—Fuller v. Fuller, 130 S.E. 270, 
100 W.Va. 309. 

49. N.J.—Mattox v. Mattox, 127 A. 
2d 893, 43 N.J.Super. 111. 

Paxton V. Paxton, 131 A. 386, 98 
N.J.Eq. 475. 
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The total suspension of all marital duties is a 
constructive desertion.50 

b. Sexual Intercourse; Refusal to Have CMl- 
dren 

Authorities differ as to whether a refusal to have sex- 
ual Intercourse constitutes desertion. 

A refusal to have children has been held not of 
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I itscli desertion but it has also been held that the 
I refusal, persisted in for the statutory period, to 
I have sexual intercourse without the use of contra- 
: ceptive devices, constitutes desertion.^i-^ 

I 

According to some authorities, a refusal, without 
just cause or excuse, to have sexual intercourse, per¬ 
sisted in for the statutory period, constitutes deser¬ 
tion,52 irrespective of whether or not the parties 


50. Del.—Deppert v. Reppert, 13 A. 
2d 705. 

W.Va.—Ferine v. Ferine, 114 S.E. 871, 
92 W.Va. 530. 

51. Del.—Harrington v. Harrington. 
192 A. 555. 8 W.W.Harr. 333. 

51.5 N.J.—^Kirk v. Kirk, 120 A.2d 
85 4, 39 N.J. Super. 341—^Fink v. 

Fink, 105 A.2d 451, 30 N.J.Super. 
531. 

Kreyling v. Kreyling, 23 A.2d 800, 
20 N.J.Misc. 62. 

52. Ga.—Hinkle v. Hinkle, 74 S.E.2d 
657, 209 Ga. 554. 

Ky.—Corrigan v. Corrigan, 205 S.W. 
2d 495, 305 Ky. 695— Corpus Juris 
cited in Evans v. Evans, 56 S.W. 
2d 547, 549, 247 Ky. 1. 

Md.—^Zink v. Zink, 137 A.2d 139, 215 
Md. 197—Hodges v. Hodges, 131 
A.2d 703, 213 Md. 322—^Mower v. 
Mower, 121 A.2d 185, 209 Md. 413— 
Lent V. Lent, 96 A.2d 14, 202 Md. 
240—Benton v. Benton, 79 A.2d 
146, 177 Md. 273—^Wysocki v. Wy- 
socki, 42 A.2d 909, 185 Md. 38— 
Timanus v. Timanus, 10 A.2d 322, 
177 Md, 686—Faulkner v. Faulkner, 
4 A.2d 117, 176 Md. 692—Crumlick 
V. Crumlick, 165 A. 189, 164 Md. 
381—Miller v. Miller, 138 A. 22, 153 
Md. 213—Owings v, Owings, 128 A. 
748, 148 Md. 124—Klein v. Klein, 
125 A. 728, 146 Md. 27—Martin v. 
Martin, 118 A. 410, 141 Md. 182— 
Fleegle v. Fleegle, 110 A. 889, 136 
Md. 630. 

—Pope V. Fope, 130 A.2d 877, 44 
N.J.Super. 483—^Kirk v. Kirk, 120 A. 
2d 854, 39 N.J.Super. 341—^Fink v. 
Fink, 105 A.2d 451, 30 N.J.Super. 
631—Crowell v. Crowell, 110 A.2d 
57, 33 N.J.Super. 272—Sabia v. Sab- 
ia, 84 A.2d 559, 16 N.J.Super. 273. 

Munger v. Munger, 21 A.2d 784, 
130 N.J.Eqt. 279—Rains v. Rains, 
12 A.2d 857, 127 N.J.Eq. 328—Ban¬ 
ff ill e V. Langille, 181 A. 45, 119 N.J. 
Eq. 12—Haviland v. Haviland, 168 
A. 260, 114 N.J.Eq. 96—Becker v. 
Becker, 166 A. 489, 113 N.J.Eq. 286 
—Gilson V. Gilson, 166 A. Ill, 113 
N.J.Eq. 32—^Harrison v. Harrison, 
151 A. 610, 107 N.J.Eq. 209—Tup- 
per V. Tapper, 147 A. 633—Swartz 
V. Swartz, 147 A. 330, 105 N.J.Eq. 
168—Haskell v. Haskell, 131 A. 876, 
99 N.J.Eq. 399—^Wood v. Wood, 128 
A. 418, 97 N.J.Eq. 1—^Farmly v. 
Farmly, 106 A. 456, 90 N.J.Eq. 1. 

Ullrich v. Ullrich, 64 A.2d 917, 26 
N.J.Misc. 333, affirmed 62 A.2d 506, 
27A C.J.S.—8 


142 N.J.Eq. 734—Kreyling v. Kreyi- 
ing, 23 A.2d 800, 20 N.J.Misc. 52. 

—Bentz V. Bentz. 67 N.T.S.2d 345, 
1S8 Misc. 86. 

Tepper v. Tepper, 64 N.r.S.2d 

211 . 

Or.—Schoren v. Schoren, 214 F. SS5. 
110 Or. 272, reversed on other 
grounds 222 F. 1096, 110 Or. 272 
—Baker v. Baker, 195 F. 347, 99 
Or. 213. 

19 C.J. p 58 note 62. 

Buie rests ou principle that refusal 
of sexual intercourse prevents pro¬ 
creation of children, which is control¬ 
ling purpose of marriage. 

N.J.—Kreyling v. Kreyling, 23 A.2d 
800. 20 N.J.Misc. 52. 

TTnexplained, willful, and prolonged 
refusal 

N.Y.—Jacobsen v. Jacobsen, 130 N.T. 

S.2d 762, 205 Misc. 584, 798. 
Wrongful intent 

To constitute desertion, abstention 
from sexual relations must be with¬ 
out just cause or reason, and wrong¬ 
ful intent is of essence of cessation. 
N.J,—Crowell v. Crowell, 110 A.3d 57, 
33 N.J.Super. 272. 

The refusal to have removed a 
curable impediment to cohabitation 
constitutes desertion. 

N.J.—Tawger v. Yawger, Ch., 86 A. 
419. 

justification 

(1) A wife’s refusal to permit hus¬ 
band to have sexual intercourse does 
not entitle husband to divorce if it 
is the result of husband’s cruelty. 

Md.—Timanus v. Timanus, 10 A.2d 

322, 215 Md. 197—Owings v. Ow- 
ings, 128 A. 748, 148 Md. 124. 

S.D.—Brown v. Brown, 197 N.W. 153, 
47 S.D. 168. 

(2) Wife’s refusal to accord to 
husband sexual marital privileges 
was held not to entitle husband to 
divorce where her impaired condi¬ 
tion of health fully justified her re¬ 
fusal. 

Wash.—^Bishop v. Bishop, 233 F. 918, 
133 Wash. 522. 

(3) If wife withdrew from con¬ 
jugal intercourse for reasons of 
health, inference of "‘willful deser¬ 
tion,” which is an unjustified cessa¬ 
tion of cohabitation with intent not 
to resume relation was not sustain¬ 
able. 

N.J.—Ullrich v. Ullrich, 64 A.2d 917, 
142 N.J.Eq, 734, affirmed 62 A,2d 
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506, 142 N.J.Eq. 734—^Munger v, 
Munger, 21 A.2d 7S4, 130 N.J.Eq. 
279, 

(4) Where plaintiff has failed to 
provide his wife with adequate sup¬ 
port according to his station of life, 
her refusal to have sex relations is 
not de.sertion. 

N.J.—Oertel v. Oertel, 90 A. 1006, S3 
N.J.Eq. 39. 

(5; Fact that husband did not give 
Tvife as much of wages as she de¬ 
sired did not justify wife in refus¬ 
ing all marital intercourse, and such 
refusal constituted "abandonment.” 
Md.—Fries v. Fries, 171 A. 703, 166 
Md. 604. 

(6) Where husband, while suffer¬ 
ing from a visible and contagious 
skin affliction of abdomen and pri¬ 
vates, refused "wife's requests that he 
see a doctor, wife was justified in 
refusing to have sexual intercourse. 
N.J.—Ullrich v. Ullrich, 64 A.2d 917, 
142 N.J.Eq. 734, affirmed 62 A.2d 
506, 142 N.J.Eq. 734. 

Fear of intercourse 
With respect to desertion by refus¬ 
al of sexual intercourse, fear alone 
unaccompanied by any antecedent 
concomitant or previously experi¬ 
enced post factum physical pain is 
not such psychosis when experienced 
over long period as can be consid¬ 
ered as rendering possessor incapable 
of willing or not willing to do an 
act. 

N.J.—^Anderson v. Anderson, 173 A. 

393, 12 N.J.Misc. 625. 

Duration 

(1) Wife’s denial of sexual rela¬ 
tions not continued for two years 
prior to husband's counterclaim for 
divorce would not be available to 
husband as basis for divorce. 

N.J.—Gilson V. Gilson, 166 A. Ill, 
113 N.J.Eq. 32. 

(2) A wife’s mere coolness toward 
husband at times and periodical re¬ 
fusal of sexual intercourse while 
marital relationship remains other¬ 
wise unimpaired does not constitute 
desertion entitling him to divorce. 
Va.—Davis v. Davis, 45 S.E.2d 918, 

187 Va. 63. 

(3) Necessity that desertion con¬ 
tinue for full statutory period see 
infra § 37. 

Separate beds or rooms 

(1) Fact that spouses occupied 
separate beds or rooms is insufficient. 



§§ 36(3)-37 DIVORCE 

continue to live under the same roof.^^ However, 
other authorities hold that the refusal of sexual in¬ 
tercourse is not in itself desertion,but becomes 
so only when coupled with a substantial abandon¬ 
ment of other matrimonial duties.®5 

The fact that the parties occupy separate bed¬ 
rooms and do not have sexual relations has been 
held not to constitute the living separate and apart 
which is an essential element of abandonment 
and a spouse’s refusal to continue sexual relations 
does not constitute living “separate and apart,” with¬ 
in the divorce statute, where the spouses continue to 
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live in the same house and sleep in the same room 
or in adjoining rooms.^^*^^ 

§ 37. - Period of Desertion 

a. In general 

b. When period begins to run 
a. In Greneral 

To be ground for divorce, desertion must continue 
for the full statutory period. 

Desertion, to constitute ground for divorce, must 
continue for the full statutory period prior to the 
commencement of the action all of the statutory 


taken alone, to show that parties 
lived apart, without cohabitation. 
Ky.—Witt V. Witt. 220 S.W. 1065, 
188 Ky. 45—Burton v. Burton, 211 
S.W. 869, 184 Ky. 268. 

Md.—^Ruckle v. Ruckle, 118 A. 472, 
141 Md. 207. 

(2) Mere fact that husband or wife 
ceases to occupy bed or room in 
which they have been accustomed to 
sleep, and thereafter occupies alone 
another room in house, is not neces¬ 
sarily a withdrawal of marital right 
from other, determining factor be¬ 
ing continuous refusal without just 
cause to fulfill marital obligation, 
and burden is on plaintiff seeking di¬ 
vorce to prove such refusal. 

Md.—Jones v. Jones, 46 A.2d 617, 186 
Md. 312—Wysocki v. Wysocki, 42 
A.2d 909, 185 Md. 38. 

53. Ky.—^Axton v. Axton, 206 S.W. 
480, 182 Ky. 286, rehearing denied 
213 S.-\V. 548, 184 Ky. 615. 

Md.—^Mower v. Mower, 121 A.2d 185, 
209 Md. 413—Schwartzman v. 
Schwartzman, 102 A.2d 810, 204 Md. 
125—Faulkner v. Faulkner, 4 A.2(^ 
117, 176 Md. 692—Kline v. Kline, 
182 A. 329, 169 Md. 708—Fleegle v. 
Fleegle, 110 A. 889, 136 Md. 630. 
N.J.—Haviland v. Haviland, 168 A. 
260, 114 M.J.Eq. 96—Wood v. 

Wood. 128 A. 418, 97 N.J.Eq. 1— 
Horwath v. Horwath, 110 A. 576, 
91 N.J.Eq. 435. 

Or.—^Baker v. Baker, 195 P. 347, 99 
Or. 213. 

19 C.J. p 58 note 62 [b], [d], [e]. 

54, Conn. —Corpus Juris cited in 
McCurry v. McCurry, 10 A.2d 365, 
367, 126 Conn. 175. 

Del.— Corpus Juris cited iu Harring¬ 
ton V. Harrington, 192 A, 555, 557, 
8 W.W.Harr. 333. 

Mo.— Corpus Juris SeeuxLdum cited iu 
Watson V. Watson, App., 291 S.W. 
2d 198, 200—^Williams v. Williams, 
99 S.W.2d 42, 121 Mo.App. 349. 

Nev.— Corpus Juris cited iu Black v. 

Black, 228 P. 889, 891, 48 Nev. 220. 
N.C.— Corpus Juris Secundum cited iu 
Dudley v. Dudley, 33 S.E.2d 489, 
491, 225 N.C. 83. 

Pa.—Mosher v. Mosher, 27 A.2d 448, 
149 Pa.Super. 422. 


Masden v. Masden, 13 Pa.Dist. & 
Co. 195. 

Va.—^Albert v. Albert, 119 S.E. 61, 
137 Va. 1. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 863. 
129 W.Va. 344—Smith v. Smith, 180 
S.E. 185. 116 W.Va. 271—Croll v. 
Croll, 146 S.E. 880. 106 W.Va. 691. 
19 C.J. p 59 note 66. 

Both parties at fault 

(1) Where husband and wife lived 
under same root but without marital 
cohabitation, and for years no ges¬ 
ture of conciliation or forgiveness 
was made by either, inference was 
that both preferred to live in sullen 
hostility, and neither could complain, 
and husband w^ould not be granted 
divorce on ground of desertion by re¬ 
fusing him marital privileges. 

Md.—Davey v. Davey, 96 A.2d 606, 
202 Md, 428. 

(2) In absence of request by wife 
for sexual intercourse and refusal by 
husband, wife was not entitled to di¬ 
vorce because of husband’s occupan¬ 
cy of another room without marital 
cohabitation, where neither party 
made earnest effort to preserve mar¬ 
riage. 

Md.—Mower v. Mower, 121 A.2d 185, 
209 Md. 413. 

Iu niiuois 

(1) Refusal to have sexual rela¬ 
tions is not constructive desertion; 
but after a judicial determination 
that such conduct justifies spouse in 
living separate and apart, its contin¬ 
uation, willfully persisted in, is de¬ 
sertion. 

Ill.—Moyer v. Moyer, 150 N.E.2d 394, 
17 Ill.App.2d 404. 

(3) Wife’s refusal without good 
cause to have sexual relations with 
her husband did not constitute will¬ 
ful desertion. 

Ill-—Lewand v. Lewand, 82 N.E.2d 
364, 335 IlLApp. 573. 

(3) However, it has been held that 
a husband’s refusal to cohabit with 
wife is a constructive desertion by 
him authorizing a divorce. 

Ill.—Pappas v. Pappas, 91 N.E.2d 745, 
340 IlLApp. 416. 

55. Ala.—Corpus Juris cited iu 
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Thomas v. Thomas, 172 So. 282, 233 
Ala. 416. 

Conn.— Corpus Juris cited in McCur¬ 
ry V. McCurry, 10 A.2d 365, 367, 126 
Conn. 175. 

D.C.—Plant V. Plant, Mun.App., 57 A. 
2d 204. 

Del.— Corpus Juris cited in Reppert 
V. Reppert, 13 A.2d 705, 706, 40 Del. 
492—Harrington v. Harrington, 192 
A. 555, 8 W.W.Harr. 333. 

N.C.— Corpus Juris Secundum cited iu 
Dudley v. Dudley, 33 S.E.2d 489, 491, 
225 N.C. 83. 

Va.—Chandler v. Chandler, 112 S.E. 
856, 132 Va. 418—Ringgold v. 

Ringgold, 104 S E. 836, 128 Va. 485, 
12 A.L.R. 1383. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 863, 
129 W.Va. 344—Smith v. Smith, 180 
S.E. 185, 116 W.Va. 271—Perine v. 
Ferine, 114 S.E. 871, 92 W.Va. 630. 
19 C.J. p 59 note 66. 

Although the parties continue to 
live under the same roof, the unjus¬ 
tifiable denial of sexual relation, ac¬ 
companied by unwarranted suspen¬ 
sion of other phases of marital duty, 
constitutes legal desertion, justifying 
divorce. 

W.Va.—Croll v. Croll, 146 S.E. 880, 
106 W.Va. 691. 

55.5 Ala.—Caine v. Caine, 79 So.2d 
546, 262 Ala. 454. 

55.10 N.C.—^Dudley v. Dudley, 33 S. 
E.2d 489, 225 N.C. 83. 

56. D.C.—Scott v. Scott, Mun.App., 
140 A.2d 312. 

Fla.—Betts v. Betts, 03 So.2d 302— 
Powell V. Powell, 81 So. 105, 77 
Fla. 181. 

Ill.—Ludwig V. Ludwig, 107 N.E.2d 
848, 413 Ill. 44—Insoda v. Insoda, 
81 N.E.2d 473, 400 Ill. 596. 

Iowa.—Joneson v. Joneson, 86 N.W. 
2d 877—Carr v. Carr, 237 N.W. 492, 
212 Iowa 1130. 

Kan.—Banta v. Banta, 212 P. 657, 112 
Kan. 713. 

Md.—^Lent v. Lent, 96 A.2d 14, 202 
Md. 240—^Downs v. Downs, 140 A. 
831, 154 Md. 430. 

Mich.—Chase v. Chase, 52 N.W.2d 177, 
332 Mich. 439—Collette v. Collette, 
179 N.W. 269, 211 Mich. 555. 
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requisites of desertion must have persisted for such 
period,^and the separation and the intention to 
end the marital relationship must coexist for the 
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statutory period in order that there be a deser- 
tion.''^®-io It has been held that the period between 
the institution of the action and the hearing may be 


Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 593—Crenshaw v. Cren¬ 
shaw, 182 P.2d 477, 120 Mont. 190. 
N.J.—Rockefeller v. Rockefeller, 166 
A. 474, 113 Isr.J.Eq. 274—Lederer v. 
Lederer, 123 A. 241, 95 N.J.Eq. 558 
—Gordon v. Gordon, 105 A. 242, 89 
N.J.Eq. 535. 

Or.—Schoren v. Schoren, 214 P. 885, 
110 Or. 272, reversed on other 
grounds, 222 P. 1096, 110 Or. 272. 

Pa.—Totino v. Totino, 106 A.2d 881, 
176 Pa.Super. 108—Salakas v. Sala- 
kas, 56 A.2d 357, 162 Pa.Super. 114 
—Reimer v. Reimer, 52 A.2d 357, 
ICO Pa.Super. 509—^Dash v. Dash, 51 
A.2d 426, 160 Pa.Super. 317, affirmed 
53 A.2d 89, 357 Pa. 125—Carr v. 
Carr, 50 A.2d 517, 160 Pa.Super. 124 
—Urbaezewski v. Urbaezewski, 45 
A.2d 925, 158 Pa.Super. 614—^Irwiu 
V. Irwin, 200 A. 220, 131 Pa.Super. 
321—Secor v. Secor, 191 A. 647, 
126 Pa.Super. 561. 

Rock v. Rock, 52 Pa.Dist. & Co. 
312—Potter v. Potter, 43 Pa.Dist. 
& Co. 413—^Masden v. Masden, 13 
Pa.Dist. & Co. 195—Hyde v. Hyde, 

5 Pa.Dist. &i Co. 787—^Dodson v. 
Dodson, 5 Pa.Dist. & Co. 547. 

Commonwealth v. Griffiths, Quar. 
Sess., 33 Del.Co. 512—Burgman v. 
Burgman, Com.Pl., 28 Erie Co. 235 
—Vance v. Vance, Com.Pl., 5 Pay. 
L.J. 114—^Wheaton v. Wheaton, 
Com.Pl., 94 Pittsb.Leg.X 115. 

S.C.—Simonds v. Simonds, 93 S,E.2d 
107, 229 S.C. 376. 

Tenn.—Quinn v. Quinn, 83 S.W.2d 269, 
169 Tenn. 173. 

Hodges v. Hodges, 182 S.W.2d 
749, 27 Tenn.App. 547. 

Va.—^Defonis v. Cinchfield Coal Corp., 
43 SE.2d 852, 186 Va. 715. 

W.Va.—Cochran v. Cochran, 44 S.E. 

2d 828, 130 W.Va. 605. 

19 C.J. p 62 note 10. 

Purpose of determining' time of de¬ 
sertion 

In all cases where desertion is 
charged, determination of time when 
such desertion, either actual or con¬ 
structive, took place is necessary only 
for purpose of ascertaining whether 
desertion is willful, obstinate, and 
continuous for one year. 

Fla.—Field v. Field, 68 So.2d 376. | 

Continued desertion depends on con- 
tinned intention 

D.C.—^Dorsey v. Dorsey, 195 P.2d 667, 
90 U.S.App.D.C. 284. 

Requirement held satisfied 
S.C.—Frazier v. Frazier, 89 S.E.2d 225, 
228 S.C. 149. 

Date of filing of complaint 

(1) To authorize divorce, desertion 
must be continuous for two years be¬ 
fore filing of the complaint, and it is 
not sufficient that it had continued 


for two years before the citation was 
served. 

N.J.—Hartpence v. Hartpence, 121 A. 

513, 95 N.J.Eq. 140. 

(2) In ascertaining whether deser¬ 
tion had continued for two years the 
time should be calculated to the date 
of filing of the original petition, and 
not to the time of filing of the amend¬ 
ed petition. 

Ill.—Plunkett v. Plunkett, 26 N.E.2d 

748, 304 IlLApp. 594. 

N.J.—Lederer v. Lederer, 123 A. 241, 

95 N.J.Eq. 558. 

(3) The period between the filing 
of the original and amended bills may 
be included in computing the dura¬ 
tion of the desertion. 

—McCrocklin v. McCrocklin, 2 B. 

Mon. 370. 

(4) Where husband filed suit for 
divorce on ground of cruel and inhu¬ 
man treatment and. after completion 
of proof, tendered supplemental pe¬ 
tition charging abandonment for 
more than one year, supplemental pe¬ 
tition would be regarded as a new 
action which spoke from time it was 
offered, in determining whether aban¬ 
donment had existed for statutory pe¬ 
riod. 

Ky.—^Hannan v. Hannan, 256 S.W.2d 

485. 

(5) Where court of common pleas 
had jurisdiction over divorce libel 
which originally charged cruel and 
barbarous treatment, court was held 
to have jurisdiction to grant final 
decree for husband after permitting 
amendment charging desertion, al¬ 
though date of desertion was less 
than six months prior to date of filing 
of original libel. 

Pa.—Quinn v. Quinn, 189 A. 705, 125 

Pa.Super. 359. 

Where issue was joined after the 
statutory period had elapsed, the 
question whether the action had 
been instituted prematurely was 
purely a matter of abatement. 

Iowa.—Bohanan v. Bohanan, 129 N. 

W. 819, 150 Iowa 182. 

Period immediately preceding insti- 
tution of suit 

(1) Continuous two-year period of 
willful and obstinate desertion as 
ground for divorce is not required 
to be, nor include, twm years imme¬ 
diately preceding commencement of 
suit for divorce. 

N.J.—Tremarco v. Tremarco, 174 A. 

898, 117 N.J.Eq. 50, 95 A.L.R. 231— 

McGovern v. McGovern, 160 A. 822, 

111 N.XEq. 18. 

(2) For a cause of desertion under 
divorce statute, any term of two 
years before commencement of suit 
is sufficient to treat marital relation 
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at an end at insistence of party de¬ 
serted. 

N.J.—Carroll v. De Martini, 88 A.2d 
26. 19 N.J. Super. 136. 

(3) Desertion, to constitute ground 
for divorce, must continue and be in 
existence for statutory three-year pe¬ 
riod next prior to filing of divorce li¬ 
bel, not merely for any three years 
before filing thereof. 

Me.—Preston v. Reed, 50 A.2d 95, 142 
Me. 275. 

Purpose of requirement as to time 

is to encourage reconciliation. 

Cal.—Kronman v. Kronman, 18 P.2d 
712, 129 C.A. 10. 

The deserter must have had the 
opportunity to return for the full 
statutory period. 

Neb.—Elhs v. Ellis, 214 N.W. 300, 115 
Neb. 685. 

Jurisdictional period 

There are two periods of two 
years each during which the deser¬ 
tion must have continued: The first, 
that immediately succeeding the de¬ 
sertion, at the expiration of which 
the cause of action arises and ac¬ 
crues, and which vests jurisdiction 
in the court to entertain the suit; 
and, the second, that immediately pri¬ 
or to the filing of the petition, which 
vests jurisdiction in the court to de¬ 
cree a divorce. These periods may 
run concurrently and overlap each 
other in 'whole or in part; but, if they 
do not, legal proof must nevertheless 
be made of the desertion for the 
whole period bet-ween its commence¬ 
ment and the filing of the petition in¬ 
cluding the interval between the tw’o 
periods. 

N.J.—Mikecz v. Mikecz, 122 A. 695, 95 
N.J.Eq. 39—Orens v. Orens, 102 A. 
436, 88 NJ.Eq. 29. 

Judicial discretion 

Under a statute making desertion 
for a period less than five years 
ground for divorce in the court’s dis¬ 
cretion, the trial justice was not re¬ 
quired to grant divorce on ground of 
desertion which had lasted for only 
about t'wo and a half years, if in the 
exercise of his judicial discretion he 
deemed such period insufficient. 

R.I.—^Marcello v. Marcello, 194 A. 739, 
59 R.I. 232. 

56.5 N.J.—^Kirk v. Kirk, 12 0 A.2d S 54, 
39 N.J.Super. 341. 

56.10 Md.—Thurlow v. Thurlow, 129 
A.2d 170, 212 Md, 222—Givner v. 
Givner, 93 A.2d 563, 201 Md. 333— 
Wysocki v. Wysocki, 42 A.2d 909, 
185 Md. 38—^Dunnigan v. Dunnigan, 
31 A.2d 634, 182 Md. 47—Timanus 
V. Timanus, 10 A.2d 322, 177 Md. 686 
—Melson v. Melson, 134 A. 136, 151 
Md. 196. 
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Revocation of consent. If the separation was by 
consent, which was afterward revoked, the deser¬ 
tion commences from the time of the revocation.'^^ 

§ 38(1). - Consent of Complainant 

a. In general 

b. What constitutes consent 

a. In General 

There is no desertion warranting a divorce where the 


complaining spouse consents to the original separation 
or its continuance; separation by mutual consent is not 
desertion. 

Separation by mutual consent does not constitute 
desertionJ^ Hence it is a universal rule that there 
is no such desertion as warrants a divorce where, 
either expressly or by implication from the circum¬ 
stances, complainant consents to the original sepa¬ 
ration or its continuance,74 unless, according to one 


72. Iowa.—^Fagan v. Fagan, 173 N.W. 
875, 186 Iowa 1279. 

Or.—Wilhelm v. Wilhelm. 177 P. 57, 
90 Or. 435. 

Pa.—^Doering v. Doering, 41 A.2d 358, 
157 Pa.Super. 9. 

Commonwealth v. Brooks, Quar. 
Sess., 5 Chest.Co. 98. 

Wis.—Schopps V. Schopps, 205 N.W. 

829, 188 Wis. 151. 

19 C.J. p 64 note 24. 

73. Ala.—Starling v. Starling, 53 So. 
2d 547, 255 Ala. 641. 

Ariz.—Roden v. Roden, 243 P. 413, 29 
Ariz. 549. 

Ark.—Martin v. Martin, 284 S.W.2d 
647, 225 Ark. 677. 

Cal,—Turner v. Turner, 203 P. 109, 
187 C. 632. 

Branham v. Branham, 232 P. 471, 
69 C.A. 742. 

Del.—Sevil v. Sevil, 43 A.2d 253, 3 
Terry 610—Corpus Juris cited in 
Harrington v. Harrington, 192 A. 
555, 556, 8 W.W.Harr. 333. 

Ga.—Born v. Born, 102 S.E.2d 170, 213 
Ga. 830. 

Ill.—Lutlicke v. Lutticke, 92 N.E.2d 
754, 406 Ill. 181—Landreth v. Cas¬ 
ey, 173 N.B. 84, 340 Ill. 519. 

Hudson V. Hudson, 106 N.E.2d 
838, 347 Ill.App. 435—Maxwell v. 
Maxwell, 78 N.E.2d 140, 333 Ill.App. 
625—Matteis v. Matteis, 66 N.E.2d 
323, 328 Ill.App. 589—Larimore v. 
Larimore, 20 N.E.2d 902, 299 Ill. 
App. 547. 

Iowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760—Fagan v. Fagan, 
173 N.W. 875, 186 Iowa 1279. 

Me,—Lourie v. Melnick, 146 A. 84, 
128 Me. 148—Landry v. Landry, 115 
A. 769, 121 Me. 104. 

Mmn.—Lewis v. Lewis, 289 N.W. GO, 
206 Mmn. 501—^Vandenhurgh v. 
Vandenlmrgh, 188 N.W. 276, 152 
Minn. 189. 

Mo.—Bressie v. Bressie, App., 266 S. 
W.2d 24. 

N.J.—Thomas v. Thomas, 166 A. 322, 
113 N.J.Eq. 82. 

N.Y.—In re Armond’s Estate, 22 N.Y. 

S.2d 18, 174 Misc. 486. 

Or.—Riesland v. Riesland, 263 P.2d 
299, 199 Or. 541. 

Pa.—In re Arnout’s Estate, 128 A. 661, 
283 Pa. 49. 

Duncan v. Duncan, 90 A. 2d 357, 
171 Pa.Super. 69, affirmed 96 A.2d 
115, 373 Pa. 308—^Wagner v. Wag¬ 
ner, 183 A. 369, 121 Pa.Super. 413 


—Buela V. Buela, 88 Pa.Super. 575 
—^Moses V. Moses, 77 Pa.Super. 154 
—Saville v. Saville, 76 Pa.Super. 
458. 

Ruggeri v. Ruggeri, 40 Pa.Dist. 
& Co. 199, 22 West.L.J. 287—Smith 
V. Smith, 5 Pa.Dist. & Co. 298, 20 
Schuylkill L.R. 198, reversed on 
other grounds 85 Pa.Super. 74— 
Rippman v. Rippman. 3 Pa.Dist. & 
Co. 475, 38 Montg.Co. 312. 

Sillik V. Sillik, Com.Pl., 3 Cumb. 
L.J. 131—Conrad v. Conrad, Com. 
PI., 3 Cumb.L.J. 117—Carozza v. Ca- 
rozza, Com.Pl., 28 North.Co. 163— 
Henrich v. Henrich, Com.Pl., 89 
Pittsb.Leg.J. 402. 

R-I.—Parker v. Parker, 63 A. 2d 211, 
75 R.I. 27—Burns v. Burns, 145 A. 
445, 50 R.I. 129. 

S.C.—Machado v. Machado, 66 S.E.2d 
629, 220 S.C. 90. 

Tenn.—Russell v. Russell, 3 Tenn. 
App. 232. 

Utah.—^Kidman v. Kidman, 164 P.2d 
201, 109 Utah 81. 

Va.—^Arrington v. Arrington, 82 S.E. 
2d 548, 196 Va. 86. 

Wis,—Schopps V. Schopps, 205 N.W. 

829, 188 Wis. 151. 

19 C.J. p 64 note 26. 

Separation agreement as bar to di¬ 
vorce for desertion see infra § 57 b. 
Consensual separation not a wrong 
A separation pursuant to mutual 
consent is not a wrong and does not 
result in the forfeiture of any rights. 
—In re Chandler’s Will, 26 N.Y. 
S.2d 280, 175 Misc. 1029. 
limited or absolute divorce 
Where parties to marriage separat¬ 
ed by mutual consent, neither could 
succeed in action based on abandon¬ 
ment for either separation or abso¬ 
lute divorce. 

N'.Y.—Application of Carr, 134 N.Y.S. 
2d 513, affirmed 134 N.Y.S.2d 280, 
284 App Div. 930, reargument denied 
In re Carr’s Estate, 139 N.Y.S.2d 
275, 285 App.Div. 999. 

Marriage to legitimatize child 

Where parties married for sole pur¬ 
pose of giving their child a legitimate 
birth and thereafter lived apart by 
mutual consent, neither husband nor 
wife was entitled to a divorce on 
ground of desertion. 

Ohio.—Conley v. Conley, 14 Ohio 
Supp. 22. 

74. Ala.—Talbert v. Talbert, 82 So.2d 
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416, 263 Ala. 339—Gee v. Gee, 32 
So.2d 657, 249 Ala. 642—^Ex parte 
Cox, 160 So. 230, 230 Ala. 158— 
Higgins V. Higgins, 130 So. 677, 222 
Ala. 44—Stone v. Stone, 90 So. 794 
206 Ala. 568. 

Ariz.—^Frankel v. Prankel, 18 P.2d 
911, 41 Ariz. 396— Corpus Juris cit¬ 
ed in Ellis V. Ellis, 262 P. 614, 615, 
33 Ariz. 123. 

Ark.—Martin v. Martin, 284 S.W.2d 
647, 225 Ark. 677. 

Cal.—Colombo v. Colombo, 162 P.2d 
995, 71 C.A.2d 577—Brooks v. 

Brooks, 127 P.2d 296, 53 C.A.2d 95 
—^Wright V. Wright, 199 P. 44, ,52 
C.A. 548. 

Conn.—Pempek v. Pempek, 109 A 2d 
238, 141 Conn. 602—Lindoiuist v. 
Lindquist, 75 A.2d 397, 137 Conn. 
165—Spargo v. Spargo, 140 A. 765, 
107 Conn. 406—^Dow v. Dow, 117 A. 
507, 97 Conn. 488. 

Ga.—Cagle v. Cagle, 17 S.E.2d 75, 193 
Ga. 34. 

Hawaii.—^Vasconcellos v. Vasconcel- 
los, 39 Hawaii 552. 

Ill.—^De Young v. De Young, 87 N.E. 
2d 134, 338 Ill. 288. 

Tarvid v. Tarvid, 134 N.E.2d 525, 
10 Ill.App. 2d 153—^McCartney v. 
McCartney, 99 N.E.2d 632, 343 Ill. 
App. 533—Maxwell v. Maxwell, 78 
N.E.2d 140, 333 Ill.App. 625—Mat¬ 
teis V. Matteis, 66 N.E.2d 323, 328 
Ill.App. 589— Corpus Juris cited in 
Larimore v. Larimore, 20 N.E.2d 
902, 903, 299 Ill.App. 547. 

Iowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 

Ky.—Clark v. Clark, 193 S.W.2d 151, 
301 Ky. 716. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222—Miller v. Miller, 
42 A.2d 915, 185 Md. 79—Antrim 
V. Antrim, 181 A. 741, 169 Md. 418 
—Downs V. Downs, 140 A. 831, 154 
Md. 430—^Daiger v. Daiger, 140 A. 
717, 154 Md. 501—Melson v. Melson, 
134 A, 136, 151 Md. 196. 

Mass.—^Espinola v. Espinola, 173 N. 
E. 926, 273 Mas.s. 450—^Purdy v. 
Purdy, 131 N.E. 297, 238 Mass. 506. 
Minn.—Lewis v. Lewis, 28D N.W. 60, 
206 Mmn. 501. 

—Price v. Price, App., 281 S.W.2d 
307. 

N.H.—Merritt v. Merritt, 155 A. 692. 

85 N.H. 210, 76 A.L.R. 1019. 

N.J.—Werpupp v. Werpupp, 154 A. 
424, 108 N.J.Eq. 169—^Wilno v. Wil- 
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line of authority, the consent is induced by miscon¬ 
duct on the part of the deserting spouse.'?5 

To warrant a divorce, the desertion must be 
against the will of the innocent spouse'^®*5 and one 
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who encourages, invites, procures, requests, or acqui¬ 
esces in the separation may not obtain a divorce on 
such groundJ®-^® The willfulness or malice which 
under particular statutes is an essential element of 


no, 141 A. 922, 102 N.J.Eq. 595— 
Dowling V. Dowling, 110 A. 39, 91 
N.J.Eq. 4C4. 

N’.Y.—Sigmund v. Sigmund, 251 N.Y. 
S. 267, 233 App.Div. 214. 

Reischfield v. Reischfleld, 166 N. 
Y.S. 898, 100 Misc. 561. 

Or.—Blair v. Blair, 265 P. 415, 124 
Or. 611. 

Pa.—McNally v. McNally, 108 A.2d 
839, 176 Pa.Super. 494—Cowher v. 
Cowher, 91 A.2d 304, 172 Pa.Super. 
98—^Duncan v. Duncan, 90 A.2d 357, 
171 Pa.Super. 69, affirmed 96 A.2d 
115, 373 Pa. 308—Davis v. Davis, 
40 A.2d 144, 156 Pa.Super. 342— 
Irwin V. Irwin, 200 A. 220, 131 Pa. 
Super. 321—Walsh v. Walsh, 178 A. 
399, 117 Pa.Super. 579—Ward v. 
Ward, 177 A. 515, 117 Pa.Super. 
125—McGowan v. McGowan, 98 Pa. 
Super. 194—Hill v. Hill, 96 Pa.Su¬ 
per. 410—Lockwood v. Lockwood, 
94 Pa.Super. 606—Williams v. Wil¬ 
liams, 85 Pa.Super. 473—Begley v. 
Begley, 83 Pa.Super. 185—Lane v. 
Lane, 81 Pa.Super. 494—Perry v. 
Perry, 78 Pa.Super. 245—McCoy v. 
McCoy, 74 Pa.Super. 552—Pomer- 
antz V. Pomerantz, 71 Pa.Super. 
241—Neale v. Neale, 70 Pa.Super. 
219. 

Ruggeri v. Ruggeri, 40 Pa.Dist. & 
Co. 199, 22 West.L.J. 287—Tatas- 
ciore v. Tatasciore, 12 Pa.Dist. & 
Co. 316, 13 Leh,Co.L.J. 190—Grimm 
V. Grimm, 8 Pa.Dist. & Co. 484, 22 
Sch.Leg.Rec. 216—Smith v. Smith, 
5 Pa.Dist. & Co. 298, 20 Sch.Leg. 
Rec. 198, reversed on other grounds 
85 Pa.Super. 74—Rippman v. Ripp- 
man, 3 Pa.Dist. & Co. 475, 38 Montg. 
Co. 312. 

Brown v. Brown, 28 Pa.Dist. 153, 
47 Pa.Co. 181, 36 Lanc.L.Rev. 231. 

Rutherford v. Rutherford, Com. 
PL, 3 Bucks Co. 1—^Hertzler v. 
Hertzler, Com.Pl., 4 Cumb.L.J. 126 
—^Pinkey v. Pmkey, Com.Pl., 1 
Cumb.L.J. 31—^Herrick v. Herrick, 
Com.Pl., 31 Erie Co. 266—Serniak 
V. Serniak, Com.Pl., 57 Lack.Jur. 
77—Bandini v. Bandini, Com.Pl., 51 
Lack,Jur. 108—Carito v. Carito, 
Com.Pl., 50 Lack.Jur. 18—Smith v. 
Smith, Com.Pl., 44 Luz.Leg.Reg. 7 
—^Eastman v. Eastman, Com.Pl., 69 
Montg.Co. 55—Jarema v. Jarema, 
Com.Pl., 30 North.Co. 40—Dick v. 
Dick, Com.Pl., 25 Northumb.L.J. 
158 — Lucovitz V. Lucovitz, Com.Pl., 
96 Pittsb.Log.J. 335—^Alinder v. Al- 
iiider, Com.Pl., 93 Pittsb.Leg.J. 423 
—^Hoffman v. HofCman, Com.Pl., 86 
Pittsb.Leg.J. 351—Gault v. Gault, 
Com.Pl., 86 Pittsb.Leg.J. 87—Bo- 
zarth V. Bozarth, Com.Pl., 41 Sch. 
Leg.Rec. 109. 


—Burns v. Burns, 145 A. 445, 50 

R. I. 129—^Roy v. Roy, 129 A. S30, 
47 R.I. 81. 

Tex.—^Villarreal v. Villarreal, Civ. 
App., 263 S.W.2d 819—Bain v. Bain. 
Civ.App., 252 S.W. 252. 

Utah.—Kidman v. Kidman, 164 P.2d 
201, 109 Utah 81. 

Va.—Arrington v. Arrington, 82 S.E. 
2d 548, 196 Va. 86. 

W.Va.—^Nunn v. Nunn, 133 S.E. 363, 
101 W.Va. 636—Tuning v. Tuning, 
111 S.B. 139, 90 W.Va. 457. 

19 C.J. p 64 notes 27-30. 

Express or implied consent to separa¬ 
tion generally see infra subdivision 
b of this section. 

Voliuitary departure 

(1) Where husband voluntarily left 
wife, although her conduct was not: 
such as to compel him to leave, he 
was not entitled to divorce on 
ground of constructive desertion. 

S.C.—Bars tow v. Barstow, 74 S.E. 

2d 541, 223 S.C. 136. 

(2) Where wife left husband vol¬ 
untarily, wife was not entitled to a 
decree of separation on ground that 
husband abandoned her. 

N.Y.—Solomon v. Solomon, 49 N.E. 
2d 470, 290 N.Y. 337. 

(3) Constructive desertion general¬ 
ly see supra § 36 (3). 

Temporary judicial separation 

If, after temporary judicial sep¬ 
aration, neither party is willing to 
resume marital relationship, neither 
is entitled to a separation in law, al¬ 
though they may remain apart in 
fact. 

N.Y.—Edwards v. Edwards, 119 N.Y. 

S. 2d 607, 281 App.Div. 868. 

Separation initially due to military 
service 

"Where, after termination of a sep¬ 
aration brought about by plaintiff’s 
military service, continued separa¬ 
tion was by mutual consent, or at 
least in accord with plaintiff’s wish¬ 
es, such separation did not constitute 
abandonment. 

Tex.—^Miller v. Miller, Civ.App., 306 
S.W.2d 175. 

Reasonable cause 

A spouse withdrawing from mat¬ 
rimonial cohabitation with the oth¬ 
er’s consent does not absent himself 
or herself without reasonable cause 
within the meaning of the divorce 
statute. 

Mo.—^Nolker v. Nolker, 257 S.W. 798. 

Revocation of consent 

(1) Unrevoked consent to a sep¬ 
aration is fatal to an application for 
divorce on ground of desertion. 

Ill.—Tarvid v. Tarvid, 134 N.E.2d 
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525, 10 Ill.App.2d 153—Matteis v. 
Matteis, 66 N.E.2d 323, 32S Ill.App. 
589. 

Pa.—Missimer v. Missimer, 46 A.2d 
330, 159 Pa.Super. 120. 

(2) Offer of reconciliation as rev¬ 
ocation of consent to separation see 
infra § 38 (2) a. 

75. Ala.—Mangham v. Mangham, 87 
So.2d 818, 264 Ala. 354—Talbert v. 
Talbert, 82 So.2d 416, 263 Ala. 339 
—Gee V- Gee. 32 So,2d 657, 249 Ala. 
6i2—Ex parte Cox, 160 So. 230, 230 
Ala. 158. 

19 C.J. p 64 notes 31, 32. 

Absence based on false claim of ill¬ 
ness 

Where wife left the heme and 
stayed away for three months on a 
false claim of illness, and on return 
parties entered into separation agree¬ 
ment, agreement to separate was in¬ 
duced by misconduct of wife in first 
instance and husband was entitled 
to divorce on ground of voluntary 
abandonment. 

Ala.—Talbert v. Talbert, 82 So.2d 416, 
263 Ala. 339. 

75.5 Hawaii.—^Vasconcellos v. Vas- 
concellos, 39 Hawaii 552. 

N.J.—Kirk v. Kirk, 120 A.2d 854, 39 
N.J.Super. 341. 

Spouse agreeable to separation 
Where husband at all times was 
agreeable to the parties’ separation, 
he was not entitled to a di^’orce on 
ground of desertion. 

Pa.—Landymore v. Landymore, 43 A. 
2d 396, 157 Pa.Super. 651. 

75.10 Pa.—^Vergoni v. Vergoni, 107 
A.2d 144, 175 Pa.Super. 522—Cow¬ 
her V. Cowher, 91 A.2d 304, 172 Pa. 
Super. 98—Tatem v. Tatem, 64 A. 
2d 514, 164 Pa.Super. 307—Com¬ 
monwealth ex rel. Cartmell v. Cart- 
mell, 63 A.2d 691, 164 Pa.Super. 
108—Reiter v. Reiter, 48 A.2d 66, 
150 Pa.Super. 344—^Klaus v. Klaus, 
24 A.2d 33, 147 Pa.Super. 189. 

Witmer v. Witmer, Com.Pl., 4 
ChestCo. 353—^Peifer v. Peifer, 
Com.PL, 58 Dauph.Co. 7—Serniak v. 
Serniak, Com.Pl., 57 Lack.Jur. 77. 
Tex.—^Villarreal v. Villarreal, Civ. 

App., 263 S.W.2d 819. 

Va.—^Arrington v. Arrington, 82 S.E. 
2d 548, 196 Va. 86. 

Wife ordered out of home was not 
guilty of desertion in complying with 
direction, since it constituted hus¬ 
band's consent to separation. 

Pa.—Cowher v. Cowher, 91 A.2d 304, 
172 Pa.Super. 98—Klaus v. Klaus, 
24 A.2d 33, 147 Pa Super. 189. 

Grecky v. Grecky, Com.Pl., 52 
Sch.Leg.Rec. 119. 
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desertion, as discussed infra § 39, is not present 
where the separation is based on a voluntary agree¬ 
ment of the parties'^°-i5 or mutual consent 
and the existence of an apparently willful and ma¬ 
licious desertion is rebutted where it appears that 
the separation was encouraged or acquiesced in by 
the other party, or was by mutual consent.''^-25 

WTiat may have been desertion in its inception 
is terminated if the separation continues by mutual 
consent,*^® unless the consent is not given until a 
cause of action for divorce for desertion has al¬ 
ready accrued.'^'^ To be entitled to a divorce on the 
ground of desertion, the innocent spouse must have 
been ready and willing, during the entire statutory 
period, to have the deserting spouse return and re¬ 


sume marital living,and a manifestation of un¬ 
willingness to live together during such period de¬ 
feats the right to relief.''^*!® 

b. What Constitutes Consent 

Consent to a separation may be express or impiiecf. 

The consent which prevents a separation from 
constituting desertion may be express or may be 
implied from the circumstances of the case and the 
conduct of the parties.'^'^•50 The consent need not be 
expressed in writing,'^'7-55 or even in words,'7'^-60< 
nor need it be evidenced by an agreemcnt.'^'^-65. 
What constitutes consent to a separation must be 
determined by examining the conduct of the par¬ 
ties, and ascertaining what is its reasonable ef- 
fect.'^'^-'^O 


75.15 Ga.—Allen v. Allen, 22 S.E.2d 
136, 194 Ga. 591. 

75.20 Pa.—^Doeringr v. Doering, 41 
A.2d 358, 157 Pa.Super. 9. 

75.25 Pa.—Zirpoli v. Zirpoli, 138 A. 
2d 295, 185 Pa.Super. 378—Tatem v. 
Tatem, 64 A.2d 514, 164 Pa.Super. 
307—Murfit V. Murfit, 3 A.2d 1020, 
134 Pa.Super, 327—Irwm v. Irwin, 
200 A. 220, 131 Pa.Super. 321— 
Wagner v. Wagner, 183 A. 369, 121 
Pa.Super. 413—Mertz v. Mertz, 180 
A. 708, 119 Pa.Super. 538—^Noden 
V. Noden, 170 A. 465, 111 Pa.Super. 
513—Hill V. Hill, 96 Pa.Super. 410 
—Heikes v. Heikes, 90 Pa.Super. 
312—Price v. Price, 83 Pa.Super. 
446—^Pomerantz v. Pomerantz, 71 
Pa.Super. 241. 

Peifer v. Peifer, Com.Pl., 58 
Dauph.Co. 7—^Kapral v. Kapral, 
Com.Pl., 2 Pay.L.J, 181—^Ziegenfus 
V. Ziegenfus, Com.Pl., 21 L.eh.L.J. 
356—Hosenthall v. Rosenthall, 
Com.Pl., 18 Leh.L.J. 360—^Dick v. 
Dick, Com.Pl., 25 Northumb.Leg.J. 
158—Sadler v. Sadler, Com.Pl., 21 
West.L.J. 246. 

70. Ariz.—^Frankel v. Frankel, 18 P. 
2d 911, 41 Ariz. 396. 

Md.—^Miller v. Miller, 42 A.2d 915, 
185 Md. 79—Melson v. Melson, 134 
A. 136, 151 Md. 196. 

Mo.—Smith v. Smith, App., 299 S.W, 
2d 32—Campbell v. Campbell, App., 
281 S.W.2d 314—^Nicholson v. Nich¬ 
olson, 264 S.W. 82, 214 Mo.App. 
570. 

Pa.—^Duncan v. Duncan, 96 A.2d 115, 
373 Pa. 308. 

Rankin v. Rankin, 124 A.2d 639, 
181 Pa.Super. 414—Totino v. Toti- 
no, 106 A.2d 881, 176 Pa.Super. 108 
—^Doering v. Doering, 41 A.2d 358, 
167 Pa.Super. 9—In re Heath’s Es¬ 
tate, 41 A.2d 353, 156 Pa.Super. 
697—^Loughney v. Loughney, 169 A. 
460, 111 Pa.Super. 214—^McGowan 
V. McGowan, 98 Pa.Super. 194— 
Fleming v. Fleming, 83 Pa.Super. 


554—Pomerantz v. Pomerantz, 71 
Pa.Super. 241. 

Hyde v. Hyde, 5 Pa.Dist. & Co. 
787. 

Hornbeck v. Hornbeck, Com.Pl., 
47 Lack.Jur. 25—Sadler v. Sadler, 
Com.Pl., 21 West.D.J. 246. 

19 C.J. p 65 note 33. 

77. Pa.—^Winner v. Winner, 186 A. 

245, 122 Pa.Super. 382. 

77.5 Pa.—Totino v. Totino, 106 A.2d 
881, 176 Pa.Super. 108—Mailander 
V. Mailander, 79 A.2d 805, 168 Pa. 
Super. 546—Gillespie v. Gillespie, 
20 A.2d 832, 145 Pa.Super. 677. 

Shire v. Shire, Com.Pl., 41 Del. 
Co. 41—Serniak v. Serniak, Com. 
PI., 57 Lack.Jur. 77—Carito v. Cari- 
to, Com.Pl., 50 Lack.Jur. 18—Horn¬ 
beck V. Hornbeck, Com.Pl., 47 Lack. 
Jur, 25—Schantz v. Schantz, Com. 
PI., 62 Lanc.L.Rev. 373, 13 Monroe 
L.R. 68—Johns v. Johns, Com.Pl., 
101 Pittsb.Leg.J. 340. 

Period of desertion generally see su¬ 
pra § 37. 

77.10 Pa.—Totino v. Totino, 106 A. 
2d 881, 176 Pa.Super. 108—Gillespie 
V. Gillespie, 20 A.2d 832, 145 Pa. 
Super. 577. 

Dick V. Dick, Com.Pl., 25 North- 
umb.L.J, 168. 

77.50 Cal.—^Fallon v. Fallon, 189 P. 

2d 766, 83 C.A.2d 798. 

Ill.—McCartney v. McCartney, 99 N. 
E.2d 632, 343 Ill.App. 533—Matteis 
V. Matteis, 66 N.E.2d 323, 328 Ill. 
App. 589. 

Md.—^Miller v. Miller, 42 A.2d 915 
185 Md. 79. 

Pa.—-Tatem v, Tatem, 64 A.2d 514, 
164 Pa.Super. 307. 

Dickover v. Dickover, 49 Lanc.L. 
Rev. 319. 

Pacts of case 

The determination of consent must 
be based on the facts of each individ¬ 
ual case and may be inferred from 
the conduct of the parties. 

Ill*—^Lemon v. Lemon, 150 N.E.2d 
608, 14 I11.2d 15. 
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Acquiescence implies consent 
Pa.—Holt V. Holt, 87 A.2d 790, 170 
Pa.Super. 547. 

A wife who changes the locks on 
her doors to keep her spouse from, 
entering cannot be heard to com¬ 
plain of his failure to come in. 

N.J.—Brown v. Brown, 66 A.2d 154, 
2 N.J. 252. 

Removal of house key 
Action of husband in removing key 
to house door from its usual place 
on porch of house indicated unwill¬ 
ingness on part of husband to have 
wife return to matrimonial domicile 
and a consent to her continued ab¬ 
sence from matrimonial domicile. 

Pa.—Duncan v. Duncan, 96 A.2d 115, 
373 Pa. 308. 

Circumstances and conduct held to. 
show consent 

Ill.—Lemon v. Lemon, 150 N.E.2d 
608, 14 I11.2d 15. 

Mo.—Campbell v. Campbell, App., 281 
S.W.2d 314. 

N’.Y.—Braun v. Braun, 142 N.Y.S.2d' 
627. 

Pa.—Cantwell v. Cantwell, 115 A.2d. 

801, 179 Pa.Super. 452. 

Circumstances and conduct held not 
to show consent 

M.—Givner v. Givner, 93 A. 2d 563, 
201 Md. 333. 

Pa.—Gutkowski v. Gutkowski, Com. 
PI., 5 Chest.Co. 209. 

77.55 Cal.—^Fallon v. Fallon, 189 P. 
2d 7G6, 83 C.A.2d 798. 

77.60 Cal.—^Fallon v, Fallon, supra. 

77.65 Pa.—Tatem v. Tatem, 64 A.2d. 
614, 164 Pa.Super. 307. 

Dickover v. Dickover, Com.Pl., 
49 Lanc.L.Rev. 319. 

77.70 Pa.—Totino v. Totino, 106 A.2d. 
881, 176 Pa.Super. 108—Duncan v», 
Duncan, 90 A.2d 357, 171 Pa.Super. 
69. 

Serniak v. Serniak, Com.Pl., 57 
Lack.Jur. 77—^Dick v. Dick, Com.. 
PI., 25 Northumb.L.J. 158, 
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To constitute the sort of consent which will bar 
the claim of desertion, there must be a positive will¬ 
ingness that the cessation of cohabitation occur and 
continueJ7.76 The consent must be based on knowl¬ 
edge that the other spouse intends a permanent sev¬ 
erance of matrimonial cohabitation;'^* it is not es¬ 
tablished by agreement to a temporary absence.'^* 

i 

Consent means manifested consent; undisclosed I 
emotions do not affect the rights of a deserted par- I 
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ty.50 While the view has been taken that consent 
may be tacit,there is authority that mere silent 
acquiescence is insufHcient to show consent, and 
that there must be some afhrmative word or act 
amounting to participation in the separation.^! In 
any event, complainant is not required to use phys¬ 
ical force^^ or other importunityS2.5 to prevent the 
separation. Consent is not to be inferred from an 
acceptance of the situation after reasonable remon¬ 
strances the fact that a spouse, after reasonable 


77.75 Conn.—Pempek v. Pempek, 109 
A.2d 238, 141 Conn. 602—Lindquist 
V. Lindquist, 75 A.2d 397, 137 Conn. 
165—Spargo v. Spargo, 140 A. 765, 
107 Conn. 406. 

78. Ill.—^De Young v. De Young, 87 
N.E.2d 134, 338 Ill.App. 288. 

Pa.—Smith v. Smith, 85 Pa.Super. 74 
—Murray v. Murray, 80 Pa.Super. 
575. 

Hixon V. Hixon, Com.Pl., 7 Fay.! 
L.J. 234. 

Present intention of lioth parties 
to live apart is essential to consenta- 
ble separation; and, at least, there 
must be no present intention of im¬ 
mediate resumption of cohabitation. 
Pa. —Zirpoli v. Zirpoli, 138 A.2d 295, 
185 Pa.Super. 378—Smith v. Smith, 
85 Pa.Super. 74. 

79. Alaska.—Ellis v. Ellis, 8 Alaska 
373. 

Cal.—Albert v. Albert, 20 P.2d 116, 
130 C.A. 465—Brown v. Brown, 268 
P. 401, 92 C.A. 276. 

Pa.—^Hagen v. Hagen, 49 A.2d 193, 
159 Pa.Super. 539. 

Care for injured wife 

Fact that husband took injured 
wife to her sister’s home so that she 
could have proper care did not 
amount to husband’s consent to sep¬ 
aration. 

Pa.—Zirpoli v. Zirpoli, 138 A.2d 295, 
185 Pa.Super. 378. 

80. D.C.—^Parks v. Parks, 116 F.2d 
556, 73 App.D.C. 93. 

Me.—Moody v. Moody, 108 A. 849, 
118 Me. 454. 

R.I.—Burns v. Burns, 145 A. 445, 50 
R.I. 129. 

19 C.J. p 64 note 27 [c]. 

Unwillingness to have spouse return 

(1) Unwillingness to have the de¬ 
serter return is not material and 
will not prevent a divorce for deser¬ 
tion where it is not disclosed to the 
deserter or manifested in any way. 
D.C.—Parks v. Parks, 116 P.2d 656, 

73 App.D.C. 93-—Hitchcock v. Hitch¬ 
cock, 15 App.D.C. 81. 

(2) Husband while testifying on 
issue of wife’s desertion was held un¬ 
der no obligation to answer question 
whether he would take wife back, 
there being no evidence that she had 
offered to return. 

Ark.—-Smith v. Smith, 59 S.W.2d 1044, 
187 Ark. 353. 


80.5 Cal.—^Fallon v. Fallon, 189 P. 

2d 766, 83 C.A,2d 798. 

81. D.C.—Marcej’’ v. Marcey, Mun. 
App., 130 A.2d 918. 

Pa.—Sacks v. Sacks, 94 A.2d 147, 172 
Pa.Super. 543—Tatem v. Tatem, 64 
A.2d 514, 164 Pa.Super. 307—Landy- 
more v. Landymore, 43 A.2d 396, 
157 Pa-Super. 651—^Francis v. Fran¬ 
cis, 31 A.2d 607, 152 Pa.Super. 199 
—Dodson V. Dodson, 28 A.2d 821, 
150 Pa.Super. 437—^V^'estfall v. 
Westfall, 25 A.2d 614, 148 Pa.Su¬ 
per. 477—^Irwin v. Irwin, 200 A. 
220. 131 Pa.Super. 321—Mertz v. 
Mertz, 180 A. 708, 119 Pa.Super. 
538—Scholz V. Scholz, 173 A. 761, 
113 Pa.Super. 359—McIntyre v. Mc¬ 
Intyre, 92 Pa.Super. 310—Murray 
V, MurraJ^ 80 Pa.Super. 575. 

Peifer v. Peifer, Com.Pl., 58 
Dauph,Co. 7—^Dickover v. Dickover, 
Com.Pl., 49 Lanc.L.Rev. 319—Leip- 
hart V. Leiphart, Com.Pl., 49 Lane. 
L.Rev. 3—Parylak v. Parylak, Com. 
PI., 36 Luz.Leg.Reg. 320—Jasler v. 
Jasler, Com.Pl., 35 Luz.Leg.Reg. 
377—Gorezyea v. Gorezyea, Cora. 
PI., 103 Pittsb.Leg.J. 481—^Baird v. 
Baird, Com.Pl., 36 WesLL.J. 41. 
Tacit acquiescence in the deser¬ 
tion, on the part of the deserted 
spouse, will not defeat the cause of 
action, 

Fla,—Wright v. Wright, 87 So. 156, 
82 Fla. 137, 18 A.D.R. 627. 

Mere silence or lack of appease¬ 
ment does not establish consent to 
the separation. 

Pa.—Hochberg v. Hochberg, 70 A.2d 
864, 166 Pa.Super. 306. 

Serniak v. Serniak, Com.Pl., 57 
Dack.Jur. 77—Warner v. Warner, 
Com.Pl., 70 Montg.Co. 27. 

A. deserting wife is under duty to 
seek an appeasement, and until she 
has done so, consent to separation is 
not established. 

Pa.—^Procopio v. Procopio, 100 A.2d 
115, 174 Pa.Super. 157—Hochberg 
V, Hochberg, 70 A.2d 864, 166 Pa. 
Super. 306—Bates v. Bates, 33 A. 
2d 281, 153 Pa.Super. 133—^Ewing 
v. Ewing, 14 A.2d 149, 140 Pa.Super. 
448. 

Drumm v. Drumm, Com.Pl., 48 
Lanc.L,Rev. 555—Greglock v. Greg- 
lock, 36 Luz.Leg.Reg. 393—Baird 
V. Baird, Com.Pl., 36 West.Co.L.J. 
41. 


Absence of any real protest on 
part of husband could be considered 
in connection with other circumstanc¬ 
es in determining whether he was 
entitled to divorce for wife’s alleged 
desertion. 

Pa.—Starr v. Starr, 3 A.2d 939, 134 
Pa.Super. 497. 

Pailure to seek return 

(1) Does not warrant a finding 
that the separation was by consent. 

—Procopio v. Procopio, 100 A.2d 
115, 174 Pa.Super. 157—Mertz v. 
Mertz. 180 A. 708, 119 Pa.Super. 
538—^Ward v. W'ard, 177 A. 515, 117 
Pa-Super. 125. 

Barner v. Barner, 1 Pa.Dist. & 
Co. 332. 

(2) Justifies a finding that libelant 
consented to the separation. 

Pa.—Grimm v. Grimm, 8 Pa.Dist. & 
Co. 484, 22 Sch.Leg.Rec. 216. 

Dickover v. Dickover, Com.Pl., 
49 Lanc.L.Rev. 319. 

(3) Offer of reconciliation as pre¬ 
requisite to divorce generally see in¬ 
fra § 38 (2) b. 

82. D.C.—^Marcey v. Marcey, Mun. 
App., 130 A.2d 918. 

Or,—Nunn v. Nunn, 178 P. 986, 91 
Or. 384. 

Pa-—McIntyre v. McIntyre, 92 Pa.Su¬ 
per. 310. 

82.5 D.C.—Marcey v, Marcey, Mun. 
App., 130 A.2d 918. 

83. Ariz.—Roden v. Roden, 243 P. 
413. 29 Ariz. 549. 

Or.—Nunn v. Nunn, 178 P. 986, 91 
Or. 384. 

Assisting^ spouse in xemoviug belong¬ 
ings 

(1) Wife’s desertion of husband 
was held without his consent, not¬ 
withstanding he aided her removal 
under threats of bodily injury. 

Cal.—Meyer v. Meyer, 255 P. 767, S2 
C.A. 313. 

(2) Where wife left her husband 
with intention of not returning, con¬ 
trary to his remonstrance, and it was 
reasonably certain that no persua¬ 
sion could have prevented her, that 
the husband helped her with her 
trunks to the station when he found 
she was determined to go did not 
imply his consent to the separation, 
the act being but good manners on 
his part. 
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§ 38(1) DIVORCE 


efforts to make a go of the marriage, finally ac¬ 
cepts the inevitable, and permits the other to go or 
to remain away, does not show that the separation 
was by mutual consent.83.5 Xo bar a claim of deser¬ 
tion, the consent must be something more than a 
passive acquiescence in the separation resulting from 
a recognition that there is no likelihood that the 
deserting party can be dissuaded from living 
apart,83.10 and this is true even though in addi¬ 
tion the deserted spouse is on the whole not unhap¬ 
py about the separation ;83.15 but if he goes fur¬ 
ther, and actively agrees to the separation, even 
though he is only making the best of a bad situa¬ 
tion, there is a separation by consent and not a 

desertion.83.20 

Institution of divorce action. The institution of 
proceedings for divorce on grounds other than 
desertion is regarded by some authorities as a con¬ 
sent to the separation.83.25 Thus the filing of a pe¬ 
tition for separate support on the grounds of de¬ 
sertion and cruelty at a time when a cause of ac¬ 
tion for divorce for desertion had not accrued has 
been viewed as establishing a legal intention not to 
live with the deserter and a consent to the separa¬ 


tion.8S.30 On the other hand, it has been held that 
the institution of proceedings by the deserted spouse 
for an annulment of the marriage and for a divorce 
on the ground of adultery does not make the separa¬ 
tion consensual ;83.35 and where a wife deserted her 
husband and instituted proceedings for divorce, the 
husband’s institution of ineffective divorce proceed¬ 
ings in another state did not constitute a consent to 
the separation barring him from obtaining a divorce 

for desertion.83.40 

The institution of divorce proceedings on other 
grounds does not initiate a desertion where the par¬ 
ties have theretofore separated by consent.83.45 

Support. There is authority that the fact that 
the husband continued to support the wife,84 par¬ 
ticularly where directed to by court order,85 does not 
mean that he has consented to the separation. In 
any event, payment of support does not conclu¬ 
sively establish consent to the separation, but such 
payments may be explained, 8 5.5 as by showing that 
they were not inconsistent with a limited consent to 
a temporary separation.85.l0 ^ subsequent with¬ 
drawal of support does not change a consensual 
separation into an abandonment.85.i5 


Or.—Nunn v. Nunn, 178 P. 986, 91 Or. 
384. 

(3) “VSHiere the husband consents 
to the wife’s departure and helps her 
in the accomplishment of it, we may 
draw the conclusion that he is just 
as willing to have his wife go as she 
is willing to go and that the separa¬ 
tion is consentable.’* 

Pa.—Landymore v. Landymore, 43 A. 
2d 396, 398, 157 Pa.Super. 651— 
Maus V. Maus, 80 Pa. Super. 428, 
429. 

A wife’s reoLuest that her hushaud 
put into writing his refusal to live 
with her does not amount to an 
acquiescence in separation. 

N.J.—Lettau v. Lettau, 108 A. 112, 
89 N.jr.Eq. 317. 

83.5 Md.—Givner v. Givner, 93 A.2d 
563, 201 Md. 333—Miller v. Miller, 
42 A.2d 915, 185 Md. 70—Miller v. 
Miller, 11 A.2d 630, 178 Md 12. 
83.10 Conn.—^Pempek v. Pempek, 109 
A.2d 238, 141 Conn. 602—^Pettis v. 
Pettis, 101 A. 13, 91 Conn. 608, 4 A. 
L.R. 852. 

Mere acceptance of fixed determina- 
tion to leave, or failure of innocent 
party to object to other’s departure, 
does not constitute consent. 

D.C.—^Marcey v. Marcey, Mun.App. 
130 A.2d 918. 

83.15 Conn.—Pempek v. Pempek, 109 
A.2d 238, 141 Conn. 602—Smith v. 
Smith, 30 A.2d 916, 129 Conn. 704. 
Indifference to return 
Iowa.—Bunger v. Bunger, 90 N.W.2d 
1 . 


83.20 Conn.—Pempek v. Pempek, 109 
A.2d 238, 141 Conn. 602. 

83.25 Cal.—^Brooks v. Brooks, 127 
P.2d 296, 53 C.A.2d 95. 

Ga.—Born v. Born, 102 S.B.2d 170, 
213 Ga. 830. 

Mass.—Rubinstein v. Rubinstein, 66 
N.E.2d 793, 319 Mass. 568—Najjar 
V. Najjar, 116 N.E. 808, 227 Mass. 
450. 

Separation pending matrimonial suit 
as excluded in computing statu¬ 
tory period of desertion see infra 
§ 56 (4). 

Conclusive presumption of consent 
Where husband’s libel for divorce 
on ground of cruel and abusive treat¬ 
ment was dismissed without preju¬ 
dice, subsequent libel for divorce on 
ground of desertion was properly dis¬ 
missed because filing of earlier libel 
raised conclusive presumption that 
desertion of wife after that time was 
with husband's consent. 

Mass.—Craskin v. Craskin, 192 N.E. 
314, 288 Mass. 56. 

Divorce action instituted in another 
state 

Wife was not entitled to divorce 
for obstinate desertion, where she 
had brought suit for limited divorce 
in another state. 

N.J.—Jacobs V. Jacobs, 135 A. 792, 
100 N.J.Eq. 482. 

Cross complaint for divorce 
There was no showing of willful 
“desertion" of the wife hy the hus¬ 
band for one year within meaning of 
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the divorce statute, where wife by 
cross complaint filed less than ten 
months after they separated sought 
absolute divorce. 

Cal.—Ewing v. Ewing, 105 P.2d 586, 
16 C.2d 208. 

83.30 Mass,—Rubinstein v. Rubin¬ 
stein, 66 N.E.2d 793, 319 Mass. 
568. 

83.35 D.C.—Hitchcock v. Hitchcock, 
15 App.D.C. 81. 

83.40 Miss.—Lynch v. Lynch, 63 So- 
2d 657, 217 Miss. 69. 

83.45 Me.—Landry v. Landry, 115 A. 
769, 121 Me. 104. 

84, Mont.—Cooper v. Cooper, 10 P. 
2d 939, 92 Mont. 57. 

85. Pa.—Caldwell v. Caldwell, 70 Pa. 
Super. 332. 

Hettinger v. Hettinger, Com.Pl., 
34 Luz.Leg.Reg. 299. 

85.5 Pa.—Zirpoli v. Zirpoli, 138 A.2d 
295, 185 Pa.Super. 378—Hochberg 
V. Hochberg, 70 A.2d 864, ICC Pa. 
Super. 306—Halley v. Halley, 172 
A. 403, 113 Pa.Super. 206—Ulizio v, 
Ulizio, 96 Pa.Super. 91—Olson v. 
Olson, 27 Pa.Super. 128. 

Serniak v. Serniak, Com.Pl., 57 
Lack.Jur. 77. 

85.10 Pa.—Zirpoli v. Zirpoli, 138 A. 
2d 295, 185 Pa.Super. 378—Hoch¬ 
berg v, Hochberg, 70 A.2d 864, 166 
Pa.Super. 306. 

85.15 Pa.—^Knaus v. Knaus, 95 A.2d 
358, 173 Pa.Super. 111. 
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A wife does not consent to a separation by accept¬ 
ing support from a deserting husband.85.20 

Visits to see children. A wife’s desertion is not 
changed to a separation by consent by the husband’s 
visits to her home to see his children.85.25 

§ 38(2). - Offer of Reconciliation 

a. As terminating consent to separation 

b. As prerequisite to divorce 

c. As terminating desertion 

d. Rejection of offer as desertion 

e. Sufficiency of offer 

f. Time of offer 

a. As Terminating Consent to Separation 

An offer of reconciliation is a withdrawal of consent 
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to a separation; and the refusal of such an offer with¬ 
out justification constitutes desertion. 

As a general rule, sometimes embodied in statute, 
the complaining party may withdraw the consent 
to the separation by making a sufficient otter of rec¬ 
onciliation ,* if the separation is persisted in with¬ 
out justification despite such offer, it is desertion.^^ 
Where married persons are living separate and 
apart by consent, either one who has not willfully 
repudiated or violated the obligations of the mar¬ 
riage may terminate the separation by requesting in 
good faith a renewal both of the marital relation 
and its obligations, and, if the other refuses, such 
refusal will furnish the basis for an action for sepa¬ 
ration on the ground of desertion.85-5 Where the 
separation was with consent, it will not support a 
claim of desertion until there has been a sufficient 

offer of reconciliation.86.10 


85.20 Ga.—Allen v. Allen, 22 S.E,2d 
136, 194 Ga. 591. 

Release Iby wife of Imsliand from 

duty to support in consideration of 

his quitclaim rij^ht of curtesy was 

held not a consent to his desertion. 

N.J.—Cowan v. Cowan, 127 A. 42, 97 
N.J.Eq. 163, affirmed 131 A. 922, 
99 N.J.Eq. 448. 

85.25 Pa.—Hochberg v. Hochberg, 70 
A.2d 864, 166 Pa.Super. 306. 

Seniiak v. Serniak, Com.Pl., 57 
Lack.Jur. 77. 

86. Ala.—Stephenson v. Siephenson, 
112 So. 119, 215 Ala. 545—Stone v. 
Stone, 90 So. 794, 206 Ala. 568. 

Ark.—Ganner v. Ganner, 11 S.W.2d 
454, 178 Ark. 530. 

Cal.—Cohn v. Cohn, 118 P.2d 903, 47 
C.A.2d 683—^Branham v. Branham, 
232 P. 471, 69 C.A. 742. 

Iowa.—Fagan v. Fagan, 173 N.W. 875, 
186 Iowa 1279. 

Md.—Miller v. Miller, 42 A.2d 915, 
185 Md. 79—Dearholt v. Dearholt, 
13 A.2d 538, 178 Md. 405—Corpus 
Juris cited in Chabeaux v. Cha- 
beaux, 165 A. 301, 305, 164 Md. 370. 

Minn.—Corpus Juris cited in Vander¬ 
burgh V. Vanderburgh, 188 N.W. 
276, 287, 152 Minn. 189. 

Mont—Clem v. Clem, 36 P.2d 1034, 
97 Mont. 570—Giebler v. Gieblcr, 
222 P. 436, 69 Mont 347. 

N.J.—^Howes V. Howes, 4 A.2d 282, 
125 N.J.Eq. 272—Thomas v. Thom¬ 
as, 166 A. 322, 113 N.J.Eq. 82. 

Glusker v. Glusker, 176 A. 567, 
13 N.J.Misc. 105. 

N.T.—Gibert v. Gibert, 26 N.Y.S. 30, 
5 Misc. 555. 

Or.—Wilhelm v. Wilhelm, 177 P. 57, 
90 Or. 435. 

Pa.—^In re Arnout’s Estate, 128 A. 
661, 283 Pa. 49. 

Duchossois v. Duchossois, 10 A. 
2d 824, 139 Pa.Super. 1—Semmens 
v. Semmens, 7 A.2d 530, 136 Pa. 
Super. 377—Ward v. Ward, 177 A. 


515, 117 Pa.Super. 125—^Weisbrod 
V. Weisbrod, 156 A. 542, 103 Pa. 
Super. 267—Kurniker v. Kurniker, 
94 Pa.Super. 257—Cahill v. Cahill, 
91 Pa.Super. 147—Goldsmith v. 
Goldsmith. 84 Pa.Super. 430—Lane 
V. Lane. 81 Pa.Super. 494—McCoy 
V. McCoy, 74 Pa.Super. 552—Stern¬ 
berg V. Sternberg, 73 Pa.Super. 328 
—Pomerantz v. Pomerantz, 71 Pa. 
Super. 241. 

Smith v. Smith, 5 Pa.Dist & Co. 
298, 20 Sch.Leg.Rec. 198, reversed 
on other grounds 85 Pa.Super. 74. 

Cantwell v. Cantwell, Com.Pl., 42 
Del.Co. 37, affirmed 115 A.2d 801, 
179 Pa.Super. 452—Stidworthy v. 
Stidworthy, Com.Pl., 29 Del.Co. 569 
— ^^Vilcox V. Wilcox, Com.Pl., 28 
Del.Co. 199—^McMullin v. McMullin, 
Com.Pl., 66 Montg.Co. 133—^Voros- 
marti v. Vorosmarti, Com.Pl., 28 
North.Co. 158. 

RI,—Roy V. Roy, 129 A. 830, 47 R.I. 
81. 

Utah.—Corpus Juris cited in Speak v. 
Speak, 19 P.2d 386, 387, 81 Utah 
423. 

19 C.J. p 57 note 49 [a], p 65 note 41, 
p 66 note 50. 

Sufficiency of oUer see infra subdi¬ 
vision e of this section. 

When desertion starts see supra § 
37. 

A separation agreement may he 
revoked at any time by one party's 
bona fide offer to resume marital rela¬ 
tions, and other party, persisting in 
remaining apart without adequate 
reason after such revocation, be¬ 
comes guilty of desertion, which fur¬ 
nishes revoking party sufficient cause 
for divorce, if continued for statutory 
period. 

Pa.—Stanziola v. Stanziola, 64 A.2d 
807, 361 Pa, 209. 

Change in attitude 

Continuation of a separation be¬ 
ginning by consent of both spouses 
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does not amount to desertion on the 
part of the husband who left the 
wife, until some withdrawal of the 
consent or the occurrence of some 
act, or the making of some declara¬ 
tion indicating a change in the atti¬ 
tude of the parties. 

Cal.—Wright v. Wright, 199 P. 44, 52 
C.A. 548. 

Withdrawal of support 
A wife who agrees that her hus¬ 
band may live separate from her 
cannot charge a malicious abandon¬ 
ment as ground for divorce from bed 
and board until she has sought in 
good faith a resumption of the mar¬ 
riage relation and has been rebuffed 
without cause and until the hus¬ 
band has failed to provide for her 
support for such a length of time as 
to show an intention on his part to 
abandon her or otherwise has defi¬ 
nitely manifested such an intention. 
Pa.—Semmens v. Semmens, 7 A.2d 
530, 136 Pa.Super. 377. 

Where wife couseuted to a tempo¬ 
rary separation from her husband 
until their financial condition im¬ 
proved, and the husband thereafter 
utterly abandoned her for nearly 
nine years, a demand by her that he 
discontinue the abandonment and de¬ 
sertion was held not necessary. 

N.J.—Kelly v. Kelly, 122 A. 722, 95 
N.J.Eq. 246. 

86.5 N.T.—Solomon v. Solomon, 49 
N.E.2d 470, 290 N.Y. 337. 

86.10 Pa.—Missimer v. Missimer, 46 
A.2d 330, 159 Pa.Super. 120—Klaus 
V. Klaus, 24 A.2d 33, 147 Pa.Super. 
189—^Detz V. Detz, 21 A.2d 424, 145 
Pa.Super. 136—Sharpe v. Federal 
Window & Office Cleaning Co., 10 
A.2d 509, 144 Pa.Super. 231—Pom¬ 
erantz V. Pomerantz, 71 Pa.Super. 
241. 

Carozza v. Carozza, Com.Pl., 28 
North.Co. 163—Duncan v. Duncan, 
Com.Pl., 8 Sch.Reg. 162. 
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b. As Prerequisite to Divorce 

While a spouse who has been guilty of misconduct 
must seek a reconciliation to be entitled to divorce on the 
ground of desertion, there is a divergence of authority 
as to whether such an offer is a prerequisite to relief in 
favor of an innocent spouse. 

If guilty of misconduct, complainant must in good 
faith seek a reconciliation to be entitled to a di¬ 
vorce on the ground of desertion, 87 although com¬ 
plainant's misconduct is not such as would in itself 
authorize a divorce.88 Thus, where the husband's 


conduct justified the wife in leaving the home, he 
should take the initial steps toward a reconcilia- 
tion.8S.5 Where complainant is the husband, it has 
been held that he must demonstrate his willingness 
to end the separation by making such reasonable 
advances and concessions as may reasonably be 
expected to induce the wife to return.89 

There is authority that a complainant who has 
not been guilty of misconduct may be required to at¬ 
tempt reconciliation.^O Another view is that an at- 


Trjieg.iiivocaI step toward resumption 
of family relation 

(1) Where separation is with hus¬ 
band’s consent, before his wife's ab¬ 
sence from him can become a deser¬ 
tion, he must in good faith take some 
unequivocal step looking to a resump¬ 
tion of the family relation in a home 
such as his circumstances will permit 
him to provide. 

Pa.—Davis v. Davis, 40 A.2d 144, 156 
Pa.Super. 342—Hyder v. Hyder, 27 
A.2d 521, 149 Pa.Super. 526—Detz 
V. Detz, 21 A.2d 424, 145 Pa.Super. 
136. 

Alinder v. Alinder, Com.PL, 93 
Pittsb.Leg.J. 423. 

(2) Wife who had originally locked 
husband out could not procure di¬ 
vorce from bed and board on ground 
that husband’s refusal of wife’s al¬ 
leged offer to resume cohabitation 
constituted malicious abandonment, 
unless wife in good faith had taken 
some unequivocal step looking toward 
resumption of the marriage relation. 
Pa.—Jones v. Jones, 19 A.2d 480, 144 

Pa.Super. 372. 

87. Md.—Diamond v. Diamond, 32 
A.2d 376, 182 Md. 103. 

—Pica V. Pica, 150 A. 418, 106 
N.J.Eq. 233—Strickland v. Strick¬ 
land, Ch., 117 A. 391. 

Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 17G 
A. 142, 117 N.J.Eq. 451. 

Pa.—^Klaus v. EZlaus, 24 A.2d 33, 147 
Pa.Super. 189—^Duchossois v. Duch- 
ossois, 10 A.2d 824, 139 Pa.Super. 1 
—Hodgins v. Hodgins, 75 Pa.Super. 
187. 

White V. White, 10 Pa.Dist. & Co. 
434. 

Castner v. Castner, 36 Luz.Leg. 
Reg. 104—^Alexander v. Alexander, 
Com.Pl., 93 Pittsb.Leg.J. 446. 
Wash.—McGarry v. McGarry, 44 P.2d 
816, 181 Wash. 689. 

19 C.J. p 65 note 38. 

A. deserting spouse has a duty to 
seek to effect a reconciliation. 

Md.—Givner v. Givner, 93 A.2d 563, 
201 Md. 333—^Miller v. Miller, 42 
A.2d 915, 185 Md. 79. 

N.J.—Cusick V. Cusick, 18 A.2d 292, 
129 N.J.Eq. 82. 

Pa.—Lankin v. Lankin, 40 A.2d 504, 
156 Pa.Super. 262—^Pfeiffer v. Pfeif¬ 
fer, 35 A,2d 551, 154 Pa.Super. 154. 


Shollenberger v. Shollenberger, 
Com PI., 35 Berks Co. 227—Serniak 
V. Serniak, Com.Pl., 57 Lack.Jur. 
77—Jasler v. Jasler, Com.Pl., 35 
Luz.Leg.Reg. 377. 

Concessions 

Deserted spouse, chargeable with 
fault contributing to, palliating, and 
explaining, although not altogether 
excusing, desertion, may not refuse 
honorable concessions. 

N.Y.—^Mirizio v. Mirizio, 161 N.E. 461, 
248 N.Y. 175. 

88. Del.—^Ward v. Ward, 75 A. 611, 
23 Del. 364. 

Fla.—Betts v. Betts, 63 So.2d 302— 
Gordon v. Gordon, 59 So.2d 40, cer¬ 
tiorari denied 73 S.Ct. 165, 344 U.S. 
878, 97 L.Ed. 680. 

Mo.—Shine v. Shine, App., 189 S.W. 
403—^Dwyer v. Dwyer, 16 Mo.App. 
422. 

88.5 Fla.—Gordon v. Gordon, 59 So. 
2d 40, certiorari denied 73 S.Ct. 165, 
344 U.S. 878, 97 L.Ed. 680. 

89. N.J.—Goldberg v. Goldberg, 20 
A.2d 346, 129 N.J.Eq. 588—Farerh 
V. Farerh, 175 A. 107, 117 N.J.Eq. 
61—Laing v. Laing, 160 A. 510, 110 
N.J.Eq. 411—^Hyer v. Hyer, 108 A. 
180, 91 N.J.Eq. 147. 

Application of rule governed by cir¬ 
cumstances of case 
N.J.—Smith V. Smith, 123 A. 738, 95 
N.J.Eq. 657. 

Religious marriage 
The husband’s duty to make over¬ 
tures to induce his absent wife to 
return to him does not require him 
to accede to demands by her which 
he cannot conscientiously fulfill, such 
as her demand that they be married 
by the Catholic Church where the 
husband is a member of some other 
church, in view of ConsLU.S. art 6, 
and Amendm. I, and N.J.Const. art 1 
§§ 3, 4. 

N.J.—Knibbs v. Knibbs, 121 A. 715, 
94 N.J. 747, 28 A.L.R. 1159. 

Purpose to negative consent 
The rule requiring husband, suing 
wife for divorce for her desertion, 
to make reasonable effort to induce 
her to return, relates to the character 
of the proof required to establish 
obstinate desertion, to negative infer¬ 
ences that it was the result of con¬ 
sent or acquiescence, and was not 
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designed to extend to cases where the 
wife’s conduct was such so as to 
make it clear that his effort to in¬ 
duce her to return would prove un¬ 
availing or where her conduct was 
contra bonos mores. 

N.J.—Smith V. Smith, 123 A. 738, 95 
N.J.Eq. 657. 

90. Constructive willful absence 
A husband who leaves matrimonial 
domicile because of wife’s miscon¬ 
duct cannot maintain action for di¬ 
vorce for wife’s “willful absence’’ 
for three years unless husband 
proves that an offer to resume mari¬ 
tal relations was refused or was not 
accepted by wife for three years, as 
this is the only way he can show that 
the wife’s absence from him was 
willful on her part and against his 
will. 

Ohio.—Mason v. Mason, 15 Ohio Supp. 
48. 

In ]5ouisiana 

(1) The abandonment must be 
made to appear by three reiterated 
summonses from month to month, 
directing him or her to return to the 
place of the matrimonial domicile, 
and followed by a judgment which 
has sentenced him or her to comply 
with such request, together with a 
notification of the said judgment, 
given to him or her from month to 
month for three times. 

La.—Spring v. Mendoza, 131 So. 299, 
171 La. 401—Parrish v. Parrish, 
113 So. 764, 164 La. 62—Moore v. 
Hampson, 106 So. 250, 159 La. 717. 
19 C.J. p 65 note 35 [c]. 

(2) An interlocutory judgment, 
pursuant to Civ.Code, art 145, com¬ 
manding defendant to return to 
matrimonial domicile, constitutes an¬ 
other form of summons, and does 
not conclude or bar defendant from 
making any valid defense at final 
trial. 

La.—Moore v. Hampson, supra— 
Spansenberg v. Carter, 92 So. 673, 
151 La. 1038. 

(3) Moreover, a judgment direct¬ 
ing defendant to return to the matri¬ 
monial domicile must be entered be¬ 
fore the cause can be heard on the 
merits, even though defendant has 
appeared in response to the sum¬ 
mons. 

La.—Moore v, Plampson, supra. 
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tempt at reconciliation is required of a blameless 
husband,but not of a blameless wife.92 in other 
jurisdictions the blameless spouse is not required 
to seek reconciliation to be entitled to a divorce for 

desertion.99 
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The failure to seek a reconciliation has been ex¬ 
cused where it is manifest from the facts and cir¬ 
cumstances of the desertion that any efforts made 
to induce a return would be unavailing,9^ or where 
the wife after her desertion has so acted as to give 


(4) For this purpose, the matri¬ 
monial domicile is the place where 
the husband and wife last lived to¬ 
gether prior to the institution of the 
suit. 

La.—Spansenberg v. Carter, supra. 

(5) Where a husband sued for 
separation, after one summons had 
been served upon him requiring him 
to return to the matrimonial domi¬ 
cile, filed an answer putting at issue 
the question of abandonment for law¬ 
ful cause and setting up a state of 
facts justifying him in leaving the 
common dwelling, this issue could 
not be tried and disposed of by pre¬ 
liminary decree in advance of the 
final trial on the merits. 

La.—Spansenberg v. Carter, supra. 

(6) Absent wife waived improper 
service of summonses to return by 
going to trial in husband’s separa¬ 
tion suit without objecting. 

La.—Tate v. Tate, 126 So. 218, 169 La. 
862. 

Ill Virginia 

(1) Under the present statute, it is 
not necessary to allege or prove an 
offer of reconciliation in a suit for 
divorce on the ground of desertion 
or abandonment. 

Va.~Miller v. Miller, 85 S.E.2d 221, 
196 Va. 698. 

(2) Prior to the change in the stat¬ 
ute, even a complainant who had not 
been guilty of misconduct was re¬ 
quired to attempt reconciliation. 

Va.—Inman v. Inman, 164 S.E. 383, 
158 Va. 597—Sussman v. Sussman, 
163 S.E. 69, 158 Va. 382—Markley 
V. Markley, 134 S.E. 536, 537, 145 
Va. 596. 

91. Ariz.—Ellis v. Ellis, 262 P. 614, 
33 Ariz. 123. 

Fla.—Brickman v. Brickman, 64 So. 
2d 685—Betts v. Betts, 63 So.2d 302 
—Gordon v. Gordon, 59 So.2d 40, 
certiorari denied 73 S.Ct. 165, 344 

U. S. 878, 97 L.Ed. 680—Hudson v. 
Hudson, 51 So. 587, 59 Fla. 529, 
138 Am.St.R. 141. 29 L.R.A.,N.S., 
614, 21 Ann.Cas. 278. 

Ky.—Corpus Juris quoted in Watkins 

V. Watkins, 259 S.W. 20, 24, 202 
Ky. 141. 

N.J.—Budrick v. Budrick, 71 A.2d 145, 
6 N.J.Super. 247. 

Hunger v. Hunger, 21 A.2d 784, 
130 H.J.Eq. 279—^Ayling v. Ay ling, 
4 A.2d 40, 125 N.J.Eq. 46—Verro v. 
Verro, 145 A. 733, 104 N.J.Eq. 364 
—Davenport v. Davenport, 127 A. 
29, 97 N.J.Eq. 14—Buckley v. Buck- 
ley, 124 A. 605, 95 N.J.Eq. 783, af¬ 
firmed 124 A. 608, 95 N.J.Eq. 783. 

Ullrich V. Ullrich, 64 A,2d 917, 
26 N.J.Misc. 333, affirmed 62 A. 2d 


506, 142 N.J.Eq. 7.34—Rushmore v. 
Rushmore, 174 A. 460. 12 N.J.Misc. 
575. affirmed 176 A. 142, 117 N.J.Eq. 
451. I 

Bartow v. Bartow, Ch., 122 A. SSS. j 
19 C.J. p 57 note 49, p 65 notes 35, | 
36. 

Obstinate desertion | 

(1) Wife’s desertion is not obsti¬ 
nate, unless husband has made such 
efforts and concessions, as he should 
under circumstances make, to bring 
it to end. 

N.J.—^Venere v. Venere, 45 A.2d 794, 
137 N.J.Eq. 526—^Henderson v. Hen¬ 
derson, 35 A.2d 686, 134 N.J.Eq. 
363—^Davenport v. Davenport, 127 
A. 29, 97 N.J.Eq. 14. 

(2) Efforts of husband to bring 
about his w'ife’s return to his home 
and her conduct, resisting such ad¬ 
vances, made the desertion ’’obstinate 
desertion.” 

N.J.—Ford V. Ford, 30 A.2d 28, 133 
N.J.Eq. 33. 

(3) Requirement that desertion be 
obstinate see infra § 39- 

Mere writing of letters to es¬ 
tranged spouse seeking her return is 
insufficient to satisfy duty imposed 
upon husband to malce reasonable ef¬ 
forts to terminate desertion, as re¬ 
spects husband’s right to divorce on 
ground of desertion. 

N.J.—^Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 176 
A. 142, 117 N.J.Eq. 451. 

92. N.J.—Jacobs v. Jacobs, 135 A. 
792, 100 N.J.Eq. 482—Hahn v. Hahn, 
115 A. 652, 93 N.J.Eq. 296—Hor- 
wath V. Horwath, 110 A. 576, 91 N. 
J.Eq. 435—Shaw v. Shaw, 108 A. 6, 
89 N.J.Eq. 214. 

Kennedy v. Kennedy, Ch., 112 A. 
492. 

19 C.J. p 65 note 40. 

93. Ala.—Gee v. Gee, 32 So.2d 657, 
249 Ala. 642—^McEvoy v. McEvdy, 
106 So, 602, 214 Ala. 112, 45 A.L.R. 
935. 

Cal.—^Brown v. Brown, 268 P. 401, 92 
C.A. 276. 

Conn.—Riccio v. Riccio, 40 A.2d 751, 
131 Conn. 437—Cordner v. Cordner, 
39 A.2d 878, 131 Conn. 356. 

D.C.—^Parks v. Parks, 116 P.2d 556, 
73 App.D.C. 93—Underwood v. Un¬ 
derwood, 271 F. 553, 50 App.D.C. 
323. 

Iowa.—Bunger v. Bunger, 90 N.W.2d 
1 —^Nelson v. Nelson, 68 N.W.2d 746, 
246 Iowa 760. 

Md.—^Miller v. Miller, 11 A.2d 630, 
178 Md. 12. 

Mont.—^Damm v. Damm, 266 P. 410, 
82 Mont. 239. 


N.T.—Solomon v. Solomon, 49 N.E.2d 
470, 290 N.T. 337, motion denied 
53 N.E.2d 571, 291 N.Y. SOI. 

Pa.—Greer v. Greer, 115 A.2d 791, 178 
Pa.Super. 643—Sacks v. Sack?, 04 
A.2d 147, 172 Pa.Super. 513—Ruf v. 
Rut S2 A.2d 280, IG^^ Pa.Super. 632 
—Hochberg v. Hochberg, 70 A.2d 
864, 166 Pa.Super. 306—Rugh 
Rugh. 67 A.2d 816, 165 Pa.Super. 
238—Chasman v. Chasman, 53 A.2d 
876, 161 Pa.Super. 77—Carr v. Carr, 
50 A.2d 517, 160 Pa.Super. 124— 
Missimer v. Missimer, 46 A.2d 330, 
159 Pa.Super. 120—Wise v. Wise. 4.3 
A.2d 368, 157 Pa.Super. 599—Lankin 
V. Lankin, 40 A.2d 504, 156 Pa.Su¬ 
per. 262—Barnes v. Barnes, 40 A.2d 
108, 156 Pa.Super. 196—^Pfeiffer v. 
Pfeiffer, 35 A.2d 551, 154 Pa.Super. 
154—Bates v. Bates. 33 A.2d 2S1, 
153 Pa.Super. 133—Knapp v. Knapp, 
33 A.2d 88, 152 Pa.Super. 412— 
Dodson V. Dodson, 28 A.2d 821, 159 
Pa.Super. 437—^Mitchell v. Mitchell, 
16 A.2d 725, 142 Pa.Super. 599— 
Schmidt v. Schmidt, 14 A.2d 849, 
141 Pa.Super. 155—^Ewing v. Ewing, 
14 A.2d 149, 140 Pa.Super. 448— 
Thomas v. Thomas, 1 A.2d 686, 133 
Pa.Super. 12—Winner v. Winner, 
186 A. 245, 122 Pa.Super. 382—Ward 
V. Ward, 177 A. 515, 117 Pa.Super. 
125—^MacDonald v. MacDonald, 164 
A. 830, 108 Pa.Super. 80—^I^Iurray v. 
Murray, 80 Pa.Super. 573. 

Buss V. Buss, 5 Pa.Dist. Co. 
309, 16 Del.Co. 513, 10 Deh.D.J. 409. 

Caplan v. Caplan, Com.Pl., 14 
Beaver 264, affirmed 102 A.2d 198, 
174 Pa. Super. 583—Wright v. 
Wright, Com.Pl., 13 Beaver 255— 
Geib V. Geib, Com.Pl., 68 Dauph.Co. 
307—Mack V. Mack, Com.Pl., 32 Del. 
Co. 246—^Hixon v. Hixon, Com.Pl., 7 
Fay.L.J. 234—Drumm v. Drumm, 
Com.Pl., 48 Lanc.L.Rev. 555—Hunt¬ 
er V. Hunter, Com.Pl., 19 Leh.L.J. 
157—Griglock v. Griglock, Com.Pl., 
36 Luz.Leg.Reg. 393—Gorczyca v. 
Gorczyca, Com.Pl., 103 Pittsb.Leg.J. 
481—Geist v. Geist, Com.Pl., 41 Sch. 
Leg.Rec. 147. 

R.I,—Corpus Juris cited in Long v. 

Long, 158 A. 771, 772, 52 R.I. 162. 
Tenn.—Bailey v. Bailey, 6 Tenn.App. 
272. 

Va.—Miller v. Miller, 85 S.E.2d 221, 
196 Va. 698. 

19 C.J. p 65 note 37. 

94- Cal.—Goucher v. Goucher, 255 P. 
892, 82 C.A. 449. 

Conn.—^Riccio v. Riccio, 40 A.2d 751, 
131 Conn. 437. 

Miss.— Corpus Juris Secundum quoted 
iu Lynch v. Lynch, 63 So.2d 657, 
663, 217 Miss. 69. 
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§ 38(2) DIVORCE 

her husband sufficient cause to suspect her chas¬ 
tity 5 but the fact that attempts at reconciliation 
at the time of the separation would be futile does not 
justify a failure to make such efforts during the 
entire statutory period.^ 

Where a husband and wife are living apart with¬ 
out fault for the separation being chargeable to ei¬ 
ther, or without legal ground for the separation, 
each is under a duty to effect a reconciliation, and 
neither can charge the other with desertion until he 


or she has made an effort to do so.^^-^® 
c. As Terminating Desertion 

A sufficient and timely offer of reconcilation by the 
deserter terminates the desertion. 

If before the expiration of the statutory period 
of desertion a spouse, otherwise guilty of desertion, 
makes a sufficient offer to resume the marriage re¬ 
lationship, the continuity of the period of desertion 
is interrupted and there can be no divorce,^® unless 


N.J.—Coyle V. Coyle, 70 A.2d 514, 6 
N.J.Super. 141. 

Howes V. Howes, 4 A.2d 2S2, 125 
N.J.Eq. 2T2—Langille v. Langille, 
181 A. 45, 119 N.J.Eq. 12—Fehmel v. 
Fehmel, 178 A. 730, 118 N.J.Eq. 294 
—Galoppa V. Galoppa, 160 A. 395, 
110 N.J.Eq. 481—^Davenport v. Dav¬ 
enport, 127 A. 29, 97 N.J.Eq. 14— 
Buckley v. Buckley, 124 A. 605, 95 
N.J.Eq. 783 affirmed 124 A. 608, 95 
N.J.Eq. 783—Smith v. Smith, 123 A. 
738, 95 N.J.Eq. 657—Knibbs v. 

Knibbs, 121 A. 715, 94 N.J.Eq. 747, 
28 A.L.R. 1159—Klein v. Klein, 110 
A. 570, 91 N.J.Eq. 393. 

Pa.—Hromisin v. Hromisin, Com.Pl., 
43 Luz.Leg.Reg. 221. 

Va.—Duff V. Duff, 134 S.E. 555, 145 
Va. 526. 

19 C.J, p 66 note 44. 

Benewal of attempt 

Husband making bona fide attempt 
at reconciliation was not obligated to 
continue to persuade wife to return, 
to be entitled to divorce for deser¬ 
tion. 

Conn.—Spargo v. Spargo, 140 A. 765, 
107 Conn. 406. 

After fourth desertion without 
cause, husband was not required to 
seek reconciliation. 

Conn.—Riccio v. Riccio, 40 A.2d 751, 
131 Conn. 437. 

Inability to support wife 
Where wife left husband stating 
she would not return until he was 
able to make a home for her, husband, 
while he was out of work and unable 
to support wife, was not obliged to 
ask her to return in order to rely on 
such desertion by wife as ground for 
divorce. 

Conn.—Gannon v. Gannon, 35 A.2d 
204, 130 Conn. 449, 150 A.L.R. 986. 

95. N.J.—Smith v. Smith, 123 A. 738, 
95 N.J.Eq. 657. 

Va.—Colbert v. Colbert, 174 S.E. 660, 
162 Va. 393. 

19 C.J. p 66 note 43. 

Venereal disease 

Where a wife contracts gonorrhea 
and communicates that disease to her 
husband, as a result of which they 
quarrel and separate, the wife leav¬ 
ing the husband without protest on 
his part, no duty rests on him to in¬ 
vite her to return, the desertion being 
constructively hers. 


N.J.—^Danielly v. Danielly, 118 A. 335, 
93 N.J.Eq. 556. 

95.5 N.J.—Budrick v. Budrick, 71 A. 
2d 145, 6 N.J.Super. 247. 

95.10 Md.—Wysocki v. Wysocki, 42 
A.2d 909, 185 Md. 38—^Dearholt v. 
Dearholt, 13 A.2d 538, 178 Md. 405. 

96- Ala.—Duggan v. Duggan, 148 So. 
844, 227 Ala. 92—Pentecost v. Pen¬ 
tecost, 85 So. 374, 204 Ala. 152. 

Ariz.—Frankel v. Frankel, 18 P.2d 911, 
41 Ariz. 396. 

Ark.—Kirby v. Kirby. 42 S.W.2d 995, 
184 Ark. 532—McKay v. McKay, 290 
S.W. 951, 172 Ark. 918. 

Del.— Corpus Juris Secundum cited in 
Sevil v. Scvil, 43 A.2d 253, 255, 3 
Terry 610. 

Hawaii.—Mattos v. Mattos, 31 Hawaii 
568—Heritage v. Heritage, 30 
Hawaii 796, rehearing denied 30 
Hawaii 852. 

Ill.—Thompson v. Thompson, 13 N.E. 
2d 1006, 294 Ill.App. 613. 

Garvy v. Garvy, 282 Ill.App. 485. 

Iowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 

Ky.—Sanders v. Sanders, 211 S.W. 425, 
184 Ky. 119, 

Md,—^Hite v. Hite, 124 A.2d 581, 210 
Md. 576—Smoot v. Smoot, 88 A.2d 
465, 200 Md. 216—Klme v. Kline, 16 
A.2d 924, 179 Md. 10. 

Miss.— Corpus Juris Secundum quoted 
in Lynch v. Lynch, 63 So.2d 657, 
663, 217 Miss. 69. 

Mo.—Smith v. Smith, App., 299 S.W.2d 
32. 

Mont.—^Damm v. Damm, 266 P. 410, 
82 Mont. 239. 

Nev.—^Wittenberg v. Wittenberg, 55 
P.2d 619, 56 Nev. 442. 

N.J.—Coyle v. Coyle, 70 A.2d 514, 6 
N.J.Super, 141. 

Lederer v. Lederer, 123 A. 241, 
95 N.J.Eq, 558—Kohler v. Kohler, 
120 A. 34, 94 N.J.Eq. 474—Pitel v. 
Pitel, 110 A. 116, 90 N.J.Eq. 286— 
Gordon v. Gordon, 105 A. 242, 89 
N.J.Eq. 535, affirming 103 A. 31, 88 
N.J.Eq. 436. 

Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 176 
A. 142, 117 N.XEq. 451. 

Or.—Wilhelm v. Wilhelm, 177 P. 57, 
90 Or. 435. 

Pa.—Di Nunzio v. Di Nunzio, 138 A.2d 
212. 185 Pa.Super. 106—Helm v. 
Helm, 17 A.2d 758, 143 Pa.Super. 
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22—Irwin v. Irwin, 200 A. 220, 131 
Pa.Super. 321—Tanofchick v. Yan- 
ofchick, 189 A. 717, 124 Pa.Super. 
547—Bonomo v. Bonomo, 187 A. 
222, 123 Pa.Super. 451—Ward v. 
Ward, 177 A. 515, 117 Pa.Super. 125 
—^Noden v. Noden, 170 A. 465, 111 
Pa.Super. 513—Reinhardt v. Rein¬ 
hardt, 169 A. 408, Jll Pa.Super. 191 
—McGowan v. McGowan, 98 Pa. 
Super. 194—Lockwood v. Lockwood, 
94 Pa.Super. 606—^Benny v. Benny, 
87 Pa. Super. 318—Goldsmith v. 
Goldsmith, 84 Pa.Super. 430—Bere- 
sin V. Beresin, 82 Pa.Super. 248— 
Sternberg v. Sternberg, 73 Pa.Super. 
328—Neale v. Neale, 70 Pa.Super. 
219. 

Chesebrough v. Chesebrough, 6 
Pa.Dist. & Co. 765, 7 Pa.Dist. & Co. 
357, 21 Sch.Leg.Rec. 164—Stowe v. 
Stowe, 5 Pa.Dist. & Co. 38, 16 Del. 
Co. 449. 

Pa.—Mosconi v. Mosconi, Com.Pl., 40 
Del.Co. 121—^Valentine v. Valentine, 
Com.Pl., 32 Del.Co. 472—Stidworthy 
V. Stidworthy, 29 Del.Co. 569— 
Ozegovich v. Ozegovich, 86 Pittsb. 
Leg.J. 471, 1 Fay.L.J. 92—Schantz v. 
Schantz, Com.Pl., 52 Lanc.L.Rev. 
373, 13 Monroe L.R. 68—Schantz v. 
Schantz, Com.Pl., 52 Lanc.L.Rev. 47. 
Tenn.—Quinn v. Quinn, 83 S.W.2d 269, 
169 Tenn. 173. 

Va.—^Wright v. Wright, 99 S.E. 515, 
125 Va. 526, 4 A.L.R. 1331. 

Wash.—Hickey v. Hickey, 277 P. 994, 
152 Wash. 429. 

W.Va.—Thompson v. Thompson, 176 
S.E. 421, 115 W.Va, 391—^Vickers v. 
Vickers, 122 S.E. 279, 95 W.Va. 323. 
19 C.J. p 65 note 36 [a], p 66 note 47. 

“During the statutory period, the 
door of repentance and return is kept 
open.” 

Md.—Plite V. Hite, 124 A.2d 581, 584, 
210 Md. 576. 

Buie applies to limited divorce 
Ala.—^Reach v. Reach, 29 So-2d 676, 
249 Ala. 102. 

Willfulness and malice 

A good-faith offer by wife to re¬ 
turn to husband whom wife had de¬ 
serted and his rejection of offer will 
defeat his right to divorce on ground 
of desertion, since subsequent willful¬ 
ness and malice of the desertion will 
have been wanting. 

Pa.—Hager v. Hager, 46 A.2d 326, 159 
Pa.Super. 66. 
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the separation was due to the misconduct of the 
spouse offering the reconciliation and such mis¬ 
conduct still continues.96-5 It has been held that to 
justify a refusal of an offer of reconciliation by a 
deserting spouse and retain the right to sue for di¬ 
vorce for desertion, the refusal must be based on 
some act, other than desertion, of such import as 
to be itself ground for a divorce.96-i0 A wife is 
not relieved of the necessity of making a proper of¬ 
fer of reconciliation to free herself of the charge of 
desertion by reason of the fact that the husband 
has closed and sold their home.9®-i5 A wife de¬ 
nied relief in an action for a separation is required 
to return to her husband or to offer to do so.9®-20 


DIVORCE § as (2) 

d. Rejection of Offer as Desertion 

Unless justified op excused the rejection of a proper 
offer of reconcilation constitutes desertion. 

In accordance with the rule stated supra § 35 that 
the voluntary refusal to renew a suspended cohabi¬ 
tation without justification cither in the consent 
or wrongful conduct of the other party constitutes 
desertion, the unjustified rejection of a timely and 
sufficient offer of reconciliation constitutes deser¬ 
tion,^” provided it is persisted in for the statutory 
period.9"-5 This rule applies although the party 
thus refusing to resume the marital relation was not 
originally the offender and where a sufficient 


Duty to 'become reconciled 

Even if wife’s excessive drinking of 
intoxicating liquor and acts of cruelty 
justified husband’s departure from 
home, husband had duty to become 
reconciled if wife’s offer of reform 
was sincere and unconditional. 

Md.—Brault v. Brault, 55 A.2d 497, 
189 Md. 175. 

Betum for temporary purpose 

Where wife left husband without 
reasonable cause or legal justification 
and returned seven months later to 
see children, husband’s statement, on 
the occasion of her return, that he 
•did not think children wanted to see 
her, that she had better keep on going 
and that she could come back if she 
had learned to behave herself, did not 
change the existing status of the par¬ 
ties, as respects husband’s right to di¬ 
vorce on ground of wife’s willful and 
malicious desertion. 

Pa.—Thomas v. Thomas, 1 A.2d 686, 
133 Pa.Super. 12. 

96.5 Md.—Hite v. Hite, 124 A.2d 581, 
210 Md. 576. 

Adultery aud failure to support 
Where husband offered to provide 
wife with home, as a defense to her 
action for separation on grounds of 
abandonment, wife’s refusal of mar¬ 
ital privileges, although willing to oc¬ 
cupy the home, was justified where 
husband had committed adultery and 
had failed to contribute to her sup¬ 
port for more than eleven years. 
ISr.Y.— Spafford v. Spafford, 36 N.T.S. 
2d 340. 

Befusal of reconciliatiou not justified 
Where husband's only justification 
for admittedly refusing wife’s offer 
to resume marital relations was quar¬ 
rels for which both were to blame and 
conduct of wife which was invited by 
husband’s treatment of her, husband 
was not entitled to a divorce on 
ground of desertion regardless of 
whether wife had left him. 

Pa.—Latz V. Latz, 43A.2d435, 157 Pa. 
Super. 329. 

96.10 Del.—Sevil v. Sevil, 43 A.2d 
253, 3 Terry 610. 


96.15 Pa.—Helm v. Helm, 17 A.2d 
758, 143 Pa.Super. 22. 

96.20 N-.Y.-Naphtali v. Xaphtali, 138 
N.Y.S.2d 735, appeal denied 156 X.Y. 
S.2d 966, 2 A.D.2d 811. 

97. Ga.—Born v. Born, 102 S.E.2d 
170, 213 Ga. 830. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222—Smoot v. Smoot, 
88 A.2d 465, 200 Md. 216—Geisley 
V. Geisley, 59 A.2d 319, 190 Md. 
618—Coleman v. Coleman, 51 A.2d 
673, 188 Md. 203—Miller v. Miller, 
42 A.2d 915, 185 Md. 79—Pitts v. 
Pitts. 29 A.2d 300, 181 Md. 182— 
Downs V. Downs, 140 A. 831, 154 
Md. 430. 

Mo.—Brady v. Brady, App., 71 S.W. 
2d 42. 

N.J.—Jarvie v. Jarvie, 172 A. 377, 116 
X.J.Eq. 46—Galoppav. Galoppa, 160 
A. 395, 110 N.J.Bq. 481—Mayerson 
V. Mayerson, 151 A. 855, 107 X.J. 
Eq. 63—Dencker v. Dencker, Ch., 
121 A. 516. 

N.Y.—^Aghnides v. Aghnides, 127 N. 
E.2d 323, 308 N.Y. 530. 

Edwards v. Edwards, 119 N.Y.S.2d 
607, 281 App.Div. 868—^Allers v. Al- 
lers, 185 N.Y.S. 440, 194 App.Div. 
96. 

Pompilio V. Pompilio, 221 N.Y.S. 
594, 129 Misc. 207. 

N.D.—^Darkenwald v. Darkenwald, 66 
N.W.2d 57. 

Ohio.— Corpus Juris cited in Coleman 
V. Coleman, 175 N.E. 38, 37 Ohio 
App. 474. 

Cadwell v. Cadwell, 20 Ohio Cir. 
Ct.,N.S., 483, affirmed 112 N.E. 148, 
93 Ohio St. 23, 58 Wkly.L.Bul. 476. 
60 Wkly.L.Bul. 428. 

Pa.—Commonwealth ex rel. Lubanski 
V. Lubanski, 69 A.2d 440, 165 Pa. 
Super. 603—^Wagner v. Wagner, 183 
A. 369, 121 Pa.Super. 413—^Ward v. 
Ward, 177 A. 515, 117 Pa.Super. 125. 

Eckhardt v. Eckhardt, 49 Pa.Dist. 
& Co. 697. 

McMullin V. McMullin, Com.Pl., 
66 Montg.Co. 133. 

Tenn.—^Early v. Early, 6 Tenn.App. 
189. 

"Va.—Gentry v. Gentry, 172 S.E. 157, 
161 Va. 786—^Ringgold v. Ringgold, 
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104 S.E. S36, 128 Va. 4S5, 12 A.L.R. 
1383. 

19 C.J. p 67 notes 56-60. 

Courts favor reconciliations, as re¬ 
gards question whether rejection of 
offer thereof constitutes desertion 
justifying divorce. 

Md.—Hite v. Hite, 124 A.2d 581, 210 
Md. 576—Kline v. Kline, 182 A. 329, 
169 Md. 70S. 

No reason for not resuming marital 
relationship 

Where there is no sufficient reason 
why parties should not resume their 
marital relationship, but one party 
unreasonably refuses to do so, other 
party may move, or institute litiga¬ 
tion, for such relief as the facts war¬ 
rant. 

N.Y.—Walker v. Walker, 122 X.Y.S.2d 
209, 282 App.Div. 671, affirmed 121 
N.E.2d 553, 307 N.Y. 750. 
Constructive desertion 

(1) The refusal of an offer of rec¬ 
onciliation may constitute construc¬ 
tive desertion. 

Md.—Lombardi v. Lombardi, 94 A.2d 
260, 201 Md. 429. 

(2) Constructive desertion general¬ 
ly see supra § 36(3). 

Where no offer of reconciliation is 
made, a wife’s statement to husband 
who had left home, that wife did not 
want to live wuth husband or have 
anything to do with him, did not con¬ 
stitute “desertion” by wife so as to 
entitle husband to divorce. 

Minn.—Lewis v. Lewis, 289 N.W. 60. 
206 Minn. 501. 

97.5 Pa.—Commonwealth ex rel. Lu¬ 
banski v. Lubanski, 69 A.2d 440, 165 
Pa.Super. 603. 

Period of desertion generally see 
supra § 37. 

98. Cal.—Colombo v. Colombo, 162 
P.2d 995, 71 C.A.2d 577. 

Ill.—Garvy v. Garvy, 282 Ill.App. 485. 
Md.—^Weintraub v. Weintraub, 132 A. 
2d 847, 214 Md. 38—Thurlow v. 
Thurlow, 129 A.2d 170, 212 Md. 222 
—Hite V. Hite, 124 A.2d 581, 210 
Md. 576—Smoot v. Smoot, 88 A.2d 
465, 200 Md. 216—Schofer v. 

Schofer, 62 A.2d 565, 191 Md. 549— 
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■offer of reconciliation is refused, the duty is then 
on the refusing party to seek a reconciliation.^^®-^ 
As discussed supra § 36(1), the authorities are in 
disagreement as to whether a spouse living separate¬ 
ly under the authority of a judgment of limited di- 
YOTce is guilty of desertion in refusing a proper of¬ 
fer of reconciliation. 

e. Sufficiency of Offer 

An offer of reconciliation, to be sufficient, must be 


made sincerely and in good faith; It must be free from 
improper qualifications and conditions and must comply 
with reasonable conditions imposed by the offeree. 

To be sufficient, an offer of reconciliation must 
clearly indicate to the other spouse that the offerer 
is ready and willing to resume the marital relation¬ 
ship a mere request to talk matters over is not 
sufficient.^ 

The offer of reconciliation must be made sincere¬ 
ly and in good faith,^ and whether it is so made is 


Miller V. Miller, 62 A.2d 293, 191 Pa.—Brown v. Brown, 28 Pa.Dist. 153, 
Md. 390—Zukerbergr v. Zukerberg, 47 Pa.Co. ISl, 36 Lanc.L.Rev. 231. 

53 A.2d 20, 188 Md. 428 ^IVyahll- Mere iactuiry througli intermedia- 

yeth V. Wyahllyelh. 32 A.2d 380, held insufficient. 

182 Md. 663—Pitts v. Pitts, 29 A.2d ]s-j._Bartow v. Bartow, Ch., 122 A. 
300, 181 Md. 182—Kline v. Kline, 16 ggg 
A. 2d 924, 179 Md. 10—Kline v. 

Kline, 182 A. 329. 169 Md. 708. 2. Cal.—Winslow v. Winslow, 255 P. 

Mmn,—Lewis v. Lewis, 289 N.W. GO, 880, 82 C.A. 515. 


206 Minn. 501. 

N.J.—Rich V. Rich, 156 A. 412, 109 
N.J.Eq. 216. 

Tenn.—Corpus Juris quoted iu Early 
V. Early, 6 Tenn.App. IS9, 197. 
W.Va.—^Vickers v. Vickers, 122 S.E. 

279, 95 W.Va. 323. 

19 C.J. p 67 note 61. 

Feudeucy of divorce action 

(1) A wife’s rejection of husband’s 
offer to return home did not consti¬ 
tute ‘’desertion” by wife so as to en¬ 
title husband to divorce, where offer 
was made during pendency of prior 
divorce action. 

Mmn.—Lewis v. Lewis, 289 N.W. 60, 
206 Minn. 501. 

(2) Separation pending matrimoni¬ 
al suit as justified generally see infra 
§ 56(4). 

98.5 Md.—Pitts V. Pitts, 29 A.2d 300, 
181 Md. 182. 

99. Cal.—Grant v. Grant, 228 P. 412, 
68 C.A. 23. 

Pla.—Wright v. Wright, 87 So. 156, 
82 Fla. 137, 18 A.L.R. 627. 

Va.—Duff V. Duff, 134 S.E. 555, 145 
Va. 536. 

Offer must be absolute and complete 

and show clearly that spouse making 
the offer is willing to return and re¬ 
sume marital relationship. 

Ga.—Born v. Born, 102 S.E.2d 170, 213 
Ga. 830. 

ludicatiou of consequences of refusal 

“If the plaintiff intended to visit 
upon her the penalty of disobedience, 
he should have presented to her in 
plain and unequivocal terms, the al¬ 
ternative of a compliance with his 
wishes or a surrender of all her 
claims to his support and protec¬ 
tion.” 

Cal.—Hardenbergh v. Hardenbergh, 14 
C. 654, 658. 

N.H.—^Merritt v. Merritt, 155 A. 692, 
693, 85 N.H. 210, 76 A.L.R. 1019. 

1 . D.C.—^Moncure v. Moncure, 278 P. 
1005, 51 App.D.C. 292. 


Del.—Sevil v. Sevil, 43 A.2d 253, 3 
Terry 610. 

D.C.—Underwood v. Underwood, 271 
F. 553, 50 App.D.C. 323. 

Fla—Stanton v. Stanton, 60 So.2d 273. 
Hawaii.—^Vasconcellos v. Vasconcel- 
los, 39 Haw^aii 552—Mattos v. Mat- 
tos, 31 Hawaii 568. 

Ill.—Garvy v. Garvy. 282 Ill.App. 485. 
Md.—^Weintraub v. Weintraub, 132 A. 
2d 847, 214 Md. 38—Thurlow v. 
Thurlow, 129 A 2d 170, 212 Md. 
222—Hite v. Hite, 124 A.2d 581, 210 
Md, 576—Givner v. Givner, 93 A. 
2d 563, 201 Md. 333—Schofer v. 
Schofer, 62 A.2d 565, 191 Md. 549— 
Geisey v. Geisey, 59 A.2d 319, 190 
Md. 618—^Zukerberg v. Zukerberg, 
53 A.2d 20, 188 Md. 428—Wyahll- 
yeth V. Wyahllyelh, 32 A.2d 380, 182 
Md. 663—^Diamond v. Diamond, 32 
A.2d 376, 182 Md. 103—Pitts v. 
Pitts, 29 A.2d 300, 181 Md. 182— 
Kline v. Kline, 16 A.2d 924, 179 Md. 
10— Corpus Juris cited ia Chabeaux 
V. Chabeaux, 165 A. 301, 304, 164 
Md. 370. 

Minn.—Lewis v. Lewis, 289 N.W. 60, 
206 Minn. 501. 

Miss.—Thrasher v. Thrasher, 91 So.2d 
543. 

N.H.—^iVIerritt v. Merritt, 155 A. 692, 
85 N.H. 210, 76 A.L.R. 1019. 

N.J.—Howes V. Howes, 4 A.2d 282, 
125 N.J.Eq. 272—^Kohler v. Kohler, 
120 A. 34, 94 N.J.Eq. 474. 

dusker v. Glusker, 176 A. 567, 13 
N.J.Misc. 105. 

N.Y.—In re Edwards’ Estate, 63 N.Y. 
S.2d 64. 

Or.— Corpus Juris quoted ia Larson v. 

Larson, 205 P, 540, 541, 103 Or. 393. 
Pa.—Clark v. Clark, 92 A.2d 236, 172 
Pa. Super. 5—Cowher v. Cowher, 91 
A.2d 304, 172 Pa.Super. 98—^Reimer 
V. Reimer, 52 A.2d 357, 160 Pa. 
Super. 509—Carr v. Carr, 60 A.2d 
617, 160 Pa.Super. 124—Hyder v. 
Hyder, 27 A.2d 621, 149 Pa.Super, 
526—^Klaus v. Klaus, 24 A.2d 33, 
147 Pa.Super. 189—^Detz v. Detz, 21 
A.2d 424, 145 Pa.Super. 136—Jones 
V. Jones, 19 A.2d 480, 144 Pa.Super. 
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! 372—Helm v. Helm, 17 A.2d 758, 143 

Pa.Super. 22—^Wilhelm v. Wilhelm, 
197 A. 496, 130 Pa.Super. 143— 
Druck v. Druck, 178 A. 523, 118 Pa. 
Super. 1—Ward v. Ward, 177 A. 515, 
117 Pa.Super. 125—Noden v. Noden, 
170 A. 465, 111 Pa-Super. 513— 
Beresin v. Beresin, 82 Pa Super. 248. 

Brown v. Brown, 28 Pa.Dist. 153, 
47 Pa. Co. 181, 36 Lanc.L.Rev. 231. 

Pershing v. Pershing, Com.Pl., 15 
Cambria 193—Geib v. Geib, Com. 
PI., 68 Dauph.Co. 307—Stidworthy 
V. Stidworthy, Com.Pl., 29 Del.Co. 
569—Schantz v. Schantz, Com.Pl., 
52 Lanc.L.Rev. 373, 13 Monroe L.R 
68—Christ v. Christ, Com.Pl., 50 
Lanc.L.Rev. 539—Sadler v. Sadler, 
Com.Pl., 21 WesLCo.L.J. 246. 

Wis.— Corpus Juris cited ia Schopps 
V. Schopps. 205 N.W. 829. 832, 188 
Wis. 151. 

19 C.J. p 66 note 51. 

Commuaicatioa ia persoa 

(1) Direct personal communication 
to other party and not communica¬ 
tions through counsel or other inter¬ 
mediaries or by telephone or mail is 
a badge of good faith. 

Md.—Hornstein v. Hornstein, 75 A.2d 
103, 195 Md. 627. 

(2) The legal requirement of a 
bona fide offer of reconciliation and 
return does not contemplate a cold, 
formal offer made on behalf of guilty 
party by attorney. 

Pa.—Helm v. Helm, 17 A.2d 758, 143 
Pa.Super. 22. 

(3) A telephone offer, where both 
parties reside in the same city, is 
open to the suspicion that it was not 
made in good faith. 

Pa.—Scanga v. Scanga, 74 A.2d 723, 
167 Pa.Super. 133. 

(4) Where husband had made nu¬ 
merous efforts to have his wife re¬ 
turn to him, and wife, who resided in 
same vicinity as husband, could have 
contacted husband personally had she 
made genuine and sincere effort to do 
so, statement of wife’s sister that 
wife wanted to go back to husband 
was not sufficient to meet require¬ 
ment of bona fide offer of reconcilia¬ 
tion, especially in view of fact that 
husband left way open for recon¬ 
ciliation by stating that wife could 
call him and that he would do nothing 
for several months. 

Pa.—^Demezak v. Demezak, 116 A.2d 
299, 179 Pa.Super. 76. 
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to be determined in the light of all of the circum¬ 
stances,2.5 although it has been held that the good 
faith of an offer must be judged as of the time it j 
was made and without reference to subsequent con- 
duct.2.10 The offer must be made with the desire 
and intention that it be accepted2.i5 and carried 
out in accordance with the performance of the du¬ 


ties of matrimonial cohabitation.2.20 The offer must 
not be merely colorable2-25 oj* made merely to lay a 
foundation for, or to defeat an action for, divorce.^ 

While reasonable conditions may be attached to 
an offer of reconciliation,3-5 the offer must be free 
from improper qualifications and conditions,^ and 


2.5 N.J.—Glusker v. Glusker, 176 A. 

567. 13 N.J.Misc. 105. 

Pa.—Jones v. Jones, 19 A.2d 480, 144 
Pa. Super. 372. 

Offer for sole purpose of beingr with 
cliild 

Wife’s offer of reconciliation was 
not made in good faith where it ap- 
ppjir^.d that the only reason she want¬ 
ed to return to the husband’s domicile 
was for the purpose of being with 
her child. 

Md.—Miller v. Miller, 62 A.2d 293, 191 
Md. 396. 

Failure to estahlish home 

Where husband and wife were liv¬ 
ing apart under a separation agree¬ 
ment, the fact that at the time of an 
offer of reconciliation by the hus¬ 
band he had not secured and fur¬ 
nished a home for himself and wife 
did not affect the good faith of his 
offer. 

Mont.—Giebler v. Giebler, 222 P. 436, 
69 Mont. 347. 

I^ack of good faith uot showu 
A letter written by husband to wife 
suggesting inferentially that wife 
was acting on the advice of others 
instead of consulting her own desires 
in refusing to resume marital rela¬ 
tions did not indicate that husband’s 
request for resumption of marital re¬ 
lations was not made in good faith. 
Ark.—Harris v. Harris, 204 S.W.2d 
169, 211 Ark. 988. 

Offer held uot made in good faith 

Md.—Dunnigan v. Dunnigan, 31 A.2d 
634. 182 Md. 47. 

Miss.—Thrasher v. Thrasher, 91 So.2d 
543. 

Pa.—Kichman v. Kichman, Com.Pl., 
5 Cumb.L.J. 145—Geib v. Geib, Com. 
Pl„ 68 Dauph.Co. 307. 

2.10 Pa.—Bates v. Bates, 33 A.2d 281, 
153 Pa.Super. 133. 

2.15 Md.—Hite v. Hite, 124 A.2d 581, 
210 Md. 576. 

Pa.—Reimer v. Reimer, 52 A.2d 357, 
160 Pa.Super. 509—^Detz v. Detz, 21 
A.2d 424, 145 Pa.Super. 136. 

2.20 Md.—Weintraub v. Weintraub, 
132 A 2d 847, 214 Md. 38—Thurlow 
V. Thurlow, 129 A.2d 170, 212 Md. 
222—Hite v. Hite, 124 A.2d 581, 210 
Md. 576—Schofer v. Schofer, 62 A. 
2d 565, 191 Md. 549—Miller v. Mil¬ 
ler, 62 A.2d 293, 191 Md. 396— 
Geisey v. Geisey, 59 A.2d 319, 190 
Md. 618—^Wyahllyeth v. Wyahll- 
yeth, 32 A.2d 380, 182 Md. 663—Di¬ 
amond v. Diamond, 32 A.2d 376, 182 
Md. 103—Pitts V. Pitts, 29 A.2d 300, 
181 Md. 182. 
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N.Y.—Solomon v. Solomon. 49 >r.E.2d 
470, 290 N.T. 337. 

Pa.—Carr v. Carr, 50 A.2d 517, 160 
Pa.Super. 124. 

2.25 Pa.—^Detz v. Detz, 21 A.2d 424. 
145 Pa Super. 136. 

3. Hawaii.—^Vasconcellos v. Vascon- 
cellos, 39 Havraii 552. 

Md.—Hite v. Hite, 124 A.2d 581, 210 
Md. 57G. 

Mich.—Beckmann v. Beckmann, 177 
N.W. 144. 200 Mich. 628. 

N.J.—McKee v. McKee. 151 A. 620. 107 
N.J.Eq. 1—^Light v. Light, 124 A. 
359, 95 N.J.Eq. 779, affirmed 124 A. 
448, 95 N“.J.Eq. 779—Jackson v. 

Jackson. 115 A. 1, 93 X.J.Eq. 216. 

Glusker v. Glusker, 176 A. 567, 13 
N.J.Misc. 105. 

Or.— Corpus Juris quoted in Larson 
V. Larson, 205 P. 540. 541, 103 Or. 
393. 

Pa.—Carr v. Carr, 50 A.2d 517, 160 Pa. 
Super. 124—La Spina v. La Spina, 
30 A.2d 248, 151 Pa.Super. 175— 
Hyder v. Hyder, 27 A.2d 521, 149 
Pa.Super. 526—Detz v. Detz, 21 A.2d 
424, 145 Pa.Super. 136—Jones v. 
Jones, 19 A.2d 480, 144 Pa.Super. 
372—Wilhelm v. Wilhelm, 197 A. 
496, 130 Pa.Super. 143—Truitt v. 
Truitt, 197 A. 152, 130 Pa.Super. 79. 

Kichman v. Kichman, Com.Pl., 5 
Cumb.L.J. 145—^Toung v. Young, 
Com.Pl., 59 Montg.Co. 74. 

19 C.J. p 67 note 52. 

Offer made on advice of counsel 

(1) Wife’s offers to return, made 
under advice of counsel as part of 
strategy of separation action are en¬ 
titled to but little weight as evidence 
of honest desire to live with husband. 
N.Y.—Bohmert v. Bohmert, 150 N.E. 

511, 241 N.Y. 446. 

(2) Finding of abandonment of 
wife by husband, is authorized by 
her offers in writing after they had 
become separated, rejected by him, to 
live with him, although made on ad¬ 
vice of counsel. 

N.Y.—Allers v. Allers, 185 N.Y.S. 440, 
194 App.Div. 96. 

3.5 Pa.—Cantwell v. Cantwell, 115 A. 
2d 801, 179 Pa.Super. 452—Clark v. 
Clark, 92 A.2d 236, 172 Pa.Super. 
6. 

Rutherford v. Rutherford, Com. 
PI., 3 Bucks Co. 1. 

Annulment of foreign divorce 

Where wife deserted husband, and 
husband filed foreign divorce suit and 
obtained an invalid decree, wife had 
right to attach to offer of reconcilia¬ 
tion a condition that before there 
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should be an actual re.sumption of 
marital relations husband should 
have divorce decree annulled. 

Miss.—Lynch v. Lynch, 63 So.2d 657, 
217 Miss. 69. 

Condition not improper 

(1) An offer of reconciliation, the 
only qualification of which was that 
the wife give up her attachment to 
one M. who roomed at the wife’s 
house, could not be said to be bur¬ 
dened with an improper qualification 
or condition. 

Mont.—Gi-bler v. Giebler, 222 P. 436, 
69 Mont. 347. 

(2) That husband’s adult son by a 
prior marriage not live in the home. 
W.Va.—Thompson v. Thompson, 176 

S.E. 421, 115 W.Va. 391. 

(3) Where husband offered to re¬ 
turn on condition twenty one year-old 
son would move out, and fact that 
father and son did not get along was 
reason father originally left, condi¬ 
tion of offer for reconciliation was 
reasonable. 

Pa.—Cantwell v. Cantwell, 115 A. 2d 
801, 179 Pa.Super. 452, 

4. Fla.—Stanton v. Stanton, 60 So. 2d 
273. 

Md.—^Weintraub v. Weintraub, 132 A. 
2d 847, 214 Md. 38—Thurlow r. 
•Thurlow, 129 A.2d 170, 212 Md. 222 
—Hite V. Hite, 124 A.2d 581, 210 Md. 
576—Schofer v. Schofer, 62 A.2d 
565, 191 Md. 549—Miller v. Miller, 
62 A.2d 293, 191 Md. 396—Geisey v. 
Geisey, 59 A.2d 319, 190 Md. 618— 
Zukerberg v. Zukerberg, 53 A.2d 20, 
188 Md. 428—Wyahllyeth v. Wyahll- 
yeth, 32 A.2d 380, 182 Md. 663— 
Diamond v. Diamond, 32 A.2d 376, 
182 Md, 103—Pitts v. Pitts, 29 A.2d 
300, 181 Md. 182. 

Mont.—Corpus Juris cited in Giebler 
V. Giebler, 222 P. 436, 438, 69 Mont. 
347. 

N.H.—Merritt v. Merritt, 155 A. 692, 
85 N.H. 210, 76 A.D.R. 1019. 

Or.—Corpus Juris quoted in Larson v. 

Larson, 205 P. 540, 541, 103 Or. 393. 
Pa.—Larsen v. Larsen, 132 A.2d 883, 
184 Pa.Super. 221—Cahill v. Cahill, 
91 Pa. Super. 147. 

Christ V. Christ, 50 Lanc.L.Rev. 
539. 

19 C.J. p 67 notes 53, 58. 

Conditional offer on unstated terms 

is not sufficient. 

Cal.—^Fallon v. Fallon, 189 P.2d 766, 
83 C.A.2d 798. 

Ezclnsion of relatives from home 

Even if husband has right to ex¬ 
clude his wife’s relatives from their 
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must comply with reasonable conditions imposed by 
the offeree.^ The coupling of the offer with an 
unreasonable condition, which it is known will not 
be accepted, show’s that the offer of reconciliation 
is not made sincerely and in good faith.5-5 

Where the offer of reconciliation is made by the 
guilty spouse, such spouse must reform his or her 
habits and manifest the reformation to the other 
spouse and the offer of reconciliation must be sup- 
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ported by reasonable assurances that the offer can 
be accepted with due regard to health, safety, and 
comfort;® but an offer of reconciliation may be suf¬ 
ficient despite its failure to include proper conces¬ 
sions where it is clear that the inclusion of such 
concessions would not have altered the other 
spouse^s firm refusal of the offer.®-® 

The offer must also be conciliatory in form and 
substance,^ the warmth and fervor required vary- 


home, a separated wife is not bound 
to yield to that term in an offer of 
reconciliation, unless the relatives 
fomented the family disunity which 
caused the separation. 

Pa.—Clark v. Clark, 92 A.2d 236, 172 

Pa.Super. 5. 

Improper conditions 

(1) Offers conditional upon hus¬ 
band sending former wife’s sons away 
or allowing wife’s brother to return 
and live with them. 

Pa.—^Doemling v, Doemling, 179 A. 

813, 118 Pa.Super. 426. 

(2) Condition that wife should 
leave her home and live in rooming 
house, and that husband would go 
out with lady friends, go out week¬ 
ends "with the boys” and be out 
during the week on business trips. 
Pa.—^Peters v. Peters, 10 A,2d 867, 

138 Pa.Super. 534. 

(3) Conditions that all but one of 
the children leave house, that wife 
not be sick any more, that her rela¬ 
tives not visit them, and that she 
was to have no spending money. 
Pa.—Clark v. Clark, 92 A.2d 230, 172 

Pa.Super. 5. 

(4) Other conditions held improp¬ 
er see 19 C.J. p 67 note 53 [a]. 

5. Fla.—Martin v. Martin, 66 So.2d 

268. 

Miss.—^McLemore v. McLemore, 163 

So. 500, 173 Miss. 765. 

Public retraction of charge of adul¬ 
tery 

Where a wife made charges of 
adultery against her husband, be¬ 
lieving them to be true, and, after 
her petition for divorce on that 
ground was denied, offered to return 
to her husband, although still believ¬ 
ing the charges were true, but ex¬ 
pressing a willingness to forgive him, 
the husband was not justified in de¬ 
manding she publicly retract her 
charges before he would permit her 
to return, so that his refusal to per¬ 
mit her to return without making 
such retraction interrupted the stat¬ 
utory period of desertion and defeat¬ 
ed his right to divorce on that ground. 
N.J.—Stover v. Stover, 120 A. 788, 

94 N.J.E<i. 703. 

Public apology for conduct cannot 
be required of spouse who brought 
divorce action which was defeated be¬ 
cause of condonation. 

N.J.—^Rushmore v. Rushmore, 174 


A. 469, 12 N-J.Misc. 575, affirmed 
176 A. 142, 117 N.J.Eq. 451. 

Release of dower rights cannot be 
required. 

N.T.—Harlow v. Harlow, 204 N.T.S. 

128, 123 Misc. 53. 

Return, but not as wife 
Where wife asked to return upon 
proper conditions, and the husband 
told her that she could return and 
live as one of his daughters, but 
would not agree that she return with 
a wife’s rights as to household mat¬ 
ters, his offer cannot be considered 
made in good faith. 

Iowa.—^Pagan v. Pagan, 173 N.W. 875, 
186 Iowa 1279. 

Conditions imposed in bad faith 

(1) A divorce on the ground of de¬ 
sertion is properly awarded, where 
respondent failed to provide a home 
for his wife and children, and in an¬ 
swer to her offers to live with him 
imposed conditions he knew she 
would refuse, and by his course of 
conduct clearly demonstrated he had 
resolved to make a temporary sep¬ 
aration an excuse for refusing to re¬ 
sume marital relations. 

Pa.—Shaw v. Shaw, 72 Pa.Super. 191. 

(2) Wife having offered to return 
to husband shortly after leaving him 
was entitled to be taken back to his 
home on such terms as were con¬ 
sistent with her self-respect, and 
was not required to accept his offer 
that she live in tenant house apart 
from husband or in farm home with 
hired hands, in order to prevent her 
continued absence from constituting 
desertion as a ground for divorce. 
N.J.—Henderson v. Henderson, 35 A. 

2d 686, 134 N.J.Eq. 363. 

5.5 Pa.—Clark v. Clark, 92 A.2d 236, 
172 Pa.Super. 5—^Klaus v. Klaus, 24 
A.2d 33, 147 Pa.Super. 189. 

Offer conditioned on apology 
Pa.—Klaus v. Klaus, 24 A.2d 33, 147 
Pa.Super. 189. 

6. E.C.—Underwood v. Underwood, 
271 P. 553, 50 App.D.C. 323. 

Pla.—Stanton v. Stanton, 60 So.2d 
273. 

Md.—^Weintraub v. Weintraub, 132 A. 
2d 847, 214 Md. 38—Hite v. Hite, 
124 A.2d 581, 210 Md. 576—Scheinin 
V. Scheinin, 89 A.2d 609, 200 Md. 282 
—Pitts V. Pitts, 29 A.2d 300, 181 
Md. 182—^Kline v. Kline, 182 A. 329, 
169 Md. 708. 


Mass.—Slavinsky v. Slavinsky, 190 N. 

E. 826, 287 Mass. 28. 

N.J.—Cusick V. Cusick, 18 A.2d 292, 
129 N.J.Eq. 82—Popovics v. Popo- 
vics, 129 A. 126, 98 N.J.Eq. 350— 
Danielly v. Danielly, 118 A. 335, 93 
N.J.Eq. 556—Csanyi v. Csanyi, 115 
A. 76, 93 N.J.Eq. 11. 

Pa.—McMurray v. McMurray, 28 Pa. 
Dist. 181, 46 Pa.Co. 608, 66 Pittsb. 
Leg.J. 328. 

Stidworthy v. Stidworthy, Com. 
PI., 29 Del.Co. 579—Dikant v. Di- 
kant, Com.Pl., 52 Lack.Jur. 63. 
R.I.—^Roy V. Roy, 129 A. 830, 47 R.I. 
81. 

19 C.J. p 66 note 48, p 68 notes 62--64, 
69. 

Reasonable efforts to right wrong 
The spouse offending in first in¬ 
stance must in good faith exercise all 
reasonable effort to right his or her 
wrong. 

Md.—^Kline v. Kline, 16 A.2d 924, 179 
Md. 10. 

Insistence on continuing wrongftd 
conduct 

Where separation was caused be¬ 
cause husband was keeping company 
with other women, husband’s invita¬ 
tion to wife to resume living with 
him, in light of his statement that he 
would continue to come and go as he 
pleased and that wife could “take it 
or leave it” was not an honest offer 
of reconciliation. 

Pa.—Dash v. Dash, 63 A.2d 89, 357 
Pa. 125. 

Kind and. degree of previous mis¬ 
treatment determine whether refusal 
of offer is wrongful. 

Md.—^Wise v. Wise, 152 A. 230, 159 
Md. 596. 

6.5 Cal.—Cohn v. Cohn, 118 P.2d 903, 
47 C.A.2d 683. 

Failure to offer to dismiss pending 
separate maintenance action 

Where husband unconditionally re¬ 
fused wife’s request to return to her 
and to resume marital relations with 
her, wife could predicate desertion on 
that refusal as a basis for a divorce 
action without offering to dismiss her 
action for separate maintenance then 
pending. 

Cal.—Cohn v. Cohn, supra. 

7. Md.—Hite v. Hite, 124 A.2d 681, 
210 Md. 576. 

N.J.—Parerh v. Parerh, 175 A. 107, 
117 N.J.Eq. 61—Light v. Light, 124 
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ing with the circumstances and the relative miscon¬ 
duct of the parties.8 It must be backed by a will¬ 
ingness and ability to furnish a suitable home and 
proper treatment.^ 

The offeree must be given a reasonable opportun¬ 
ity to consider the offer and the dependability of the 
representations made with respect to it^o 

f. Time of Offer 

An offer of reconciliation by a guilty spouse must be 
made before the right to a divorce has accrued in order 
to deprive the innoncent spouse of the right to a divorce. 

An offer of reconciliation by a guilty spouse must 
be made before the expiration of the statutory peri¬ 
od, that is, before the other party’s right to a di¬ 
vorce has accrued, in order to deprive the innocent 


DIVORCE § 38(2) 

spouse of the right to a divorce,^^ or to entitle the 
spouse initially guilty to a divorce.^- Under the 
view that the separation becomes by consent if the 
injured party fails to assert the right to a divorce 
within a reasonable time, the refusal of an offer of 
reconciliation made after the lapse of such time 
will serve as the basis for an action for divorce 
against such party.^3 

WTiere the statute does not require that the deser¬ 
tion or abandonment continue for any specific time 
to entitle the injured party to a divorce, whether or 
not the separation is an abandonment beyond recall 
by an offer of reconciliation depends on the cir- 
cumstances,!^ of which time is the weightiest.^-^-^ 
Where the wife wrongfully claimed the right to live 


A. 359, 95 N.J.Eq. 779, affirmed 124 
A. 448, 95 N.J.Eq. 779. 

Or.—Corpus Juris quoted ia Larson v. 

Larson, 205 P. 540, 541, 103 Or. 393. 
Pa.—Clark v. Clark, Com.Pl., 39 Del. 
Co. 176. 

19 C.J. p 67 note 54. 

“If slie would Tse good” 

An accusatory and conditional offer 
of reconciliation “if she would be 
good” lacks the benign spirit of an 
honest invitation to resume peaceful 
marital relations. 

Pa.—Scanga v. Scanga, 74 A.2d 723, 
167 Pa.Super. 133. 

8. Md.—^Wise v. Wise, 152 A. 230, 
159 Md. 596. 

N.J.—Symon v. Symon, 119 A. 764, 94 
N.J.Eq. 353. 

N.T.—Bohmert v. Bohmert, 150 N.E. 

511, 241 N.Y. 446. 

Mere request to come home 

Husband whose attempted recon¬ 
ciliation with wife consisted of a 
mere request to come home, and who 
expressed no affection for wife and 
showed no spirit of contriteness was 
not attempting reconciliation in good 
faith. 

Pa.—Cowher v. Cowher, 91 A. 2d 304, 
172 Pa.Super. 98. 

A mere formal offer is insufficient, 
where separation was by mutual con¬ 
sent. 

Del.—De Blois v. De Blois, 138 A. 640, 
3 W.W.Harr. 430. 

9. La.—Gann v. Pflueger, 195 So. 345, 
194 La. 885. 

N.H.—^Merritt v. Merritt, 155 A. 692, 
85 N.H. 210, 76 A.L.R. 1019. 

10. Md.—Kline v. Kline, 16 A.2d 924, 
179 Md. 10. 

Miss.—Thrasher v. Thrasher, 91 So. 
2d 543—^McLemore v. McLemore, 
163 So. 500, 173 Miss. 765. 

11. Ala.—Corpus Juris Secundum 
quoted in Winning v. Winning, 78 
So.2d 303, 305, 262 Ala. 258. 

Ariz.—Corpus Juris cited in Lundy v. 
Lundy, 202 P. 809, 813, 23 Ariz. 213. 


Ark.—McKay v. McKay, 290 S.W. 
951, 172 Ark. 918- 

Cal.—Howard v. Howard, 66 P. 367, 
134 C. 346. 

Stacy-Judd v. Stacy-Judd, 269 P. 
561, 93 C.A. 465— ^IVIeyer v. Meyer, 
255 P. 767, 82 C.A. 313—Grant v. 
Grant, 228 P. 412, 68 C.A. 23—Sallee 
V. Sallee, 218 P. 69, 63 C.A. 54. 

Fla.—Martin v. Martin, 66 So.2d 268 
—Betts V. Betts, 63 So.2d 302— 
Wright V. Wright, 87 So. 156, 82 
Fla. 137, 18 A.L.R. 627. 

Hh—Johnson v. Johnson, 39 N.E.2d 
389, 313 Ill.App. 193, reversed on 
other grounds 45 N.E.2d 625, 381 Ill. 
362. 

Md.—^Hite v. Hite, 124 A.2d 581, 210 
Md. 576. 

N.J.—Gardner v. Gardner, 67 A.2d 
916, 3 N.J.Super. 599, affirmed 71 
A.2d 131, 6 N.J.Super. 270, affirmed 
75 A.2d 894, 5 N.J. 411. 

Or.—Corpus Juris quoted in Larson 
V. Larson, 205 P. 540, 541, 103 Or. 
393. 

Pa.—Ussier v. Ussier, 44 A.2d 526, 
158 Pa.Super, 215—^Murray v. Mur¬ 
ray, 80 Pa.Super. 575. 

Hunsicker v. Hunsicker, Com.Pl., 
21 Leh.L.J, 171—^Hunter v. Hunter, 
Com.Pl., 19 Leh.L.J. 157. 

19 C.J. p 67 note 55. 

Abandonment for year next preceding 
the filing of the bill 
The text rule applies although the 
statute provides that the abandon¬ 
ment must be continuous for a period 
of a year “next preceding the filing 
of the bill" for divorce, so that an 
offer of reconciliation made after 
abandonment for a year, but before 
the institution of action, will not de¬ 
feat the action. 

Ala.—^Winning v. Winning, 78 So.2d 
303, 262 Ala. 258. 

Offer in wife’s cross bill to effect 
reconciliation with husband was 
held too late to entitle her to divorce 
for desertion, in absence of facts and 
circumstances excusing her previous 
failure to make such offer. 
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Va.—tinman v. Inman, 164 S.E. 3S3, 
15S Va. 597. 

Offer after decision announced held 
too late. 

Va.—Duff V. Duff. 134 S.E. 555, 145 
Va. 526. 

Statutory time held not to have 
elapsed prior to offer of reconcilia¬ 
tion. 

Fla.—Martin v. Martin, 66 So.2d 26S. 

12. Cal.—Grant v. Grant, 228 P. 412, 
68 C.A. 23. 

N.J.—Holst V. Holst, 139 A. 333, 101 
N.J.Eq. 682. 

Or.—Larson v. Larson, 205 P. 540, 
103 Or. 393. 

Va.—McDaniel v. McDaniel, 9 S.E.2d 
360, 175 Va. 402. 

13, Cal.—Klemmer v. Klemmer, 187 
P. 85, 42 C.A. 618. 

N.T.—^Alirizio v. Mirizio, 161 N. 
E. 461, 248 N.Y. 175—^Bohmert v. 
Bohmert, 150 N.E. 511, 241 N.Y. 
446. 

Campbell v. Campbell, 118 N.Y.S. 
2d 17, 281 App.Div. 127. 

19 C.J. p 68 note 66. 

Where wife’s absence is tempora¬ 
ry, and has not ripened into aban¬ 
donment when she offers to return, 
it is husband’s duty to take her back. 
N.Y.—Bohmert v. Bohmert, 150 N.E. 
511, 241 N.Y. 446. 

14.5 N.Y.—^Mirizio v. Mirizio, 161 N. 
E. 461, 248 N.T. 175. 

Offer must be made within reasonable 
time 

N.Y.—In re Edwards’ Estate, 63 N.T. 
S.2d 64. 

Offer at hearing of divorce arotion 
Where husband had left wife and 
children and had stayed away for 
more than three years without con¬ 
tributing to their support, his offer 
of reconciliation made at final hear¬ 
ing in wife’s divorce action came too 
late. 

Md.—^Dunnigan v. Dunnigan, 31 A. 2d 
634, 182 Md. 47. 
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separately and instituted an action for separation in 
which she was defeated, she has been held not to 
have an absolute right on the termination of that 
action to compel her husband to accept an offer of 
reconciliation,but a wife’s offer of reconcilia¬ 
tion made promptly after the discontinuance, by con¬ 
sent of the parties, of her action for separation with¬ 
out a determination of the merits, has been consid¬ 
ered timely.^4-^5 

§ 39. - Intention, Willfulness, and Malice 

An intention permanently to terminate marital co¬ 
habitation is an essential element of desertion. 


In determining whether the absence of a spouse 
constitutes abandonment or desertion as a ground 
for divorce, the intention of the offending spouse 
is controlling,!^-®*^ since desertion or abandonment 
involves as a necessar}’' element the intention of the 
guilty party to abandon the other and permanently 
renounce the obligations of the marriage,!® and such 
intention must persist for the full statutory peri¬ 
od.!®-® xhe desertion must be coupled in the mind 
of the offending spouse with a determination not 
to renew the cohabitation;!®-!*^ a mere departure 
does not constitute abandonment or desertion unless 
accompanied by a clear intention that the separation 
be permanent.!®-!® 


14.10 N.Y.—Solomon v. Solomon, 49 
N.E.2d 470, 290 N.Y. 337. 

14.15 N.Y.—Campbell v. Campbell, 
118 N.Y.S.2d 17, 281 App.Div. 127, 
affirmed 115 N.E.2d 685, 306 N.Y. 
581. 

14.50 Ky.—Graham v. Graham. 186 
S.W.2d 186, 299 Ky. 543. 

15. Ala.—Pentecost v. Pentecost, 85 
So. 374, 204 Ala. 152. 

Ariz.— Corpus Juris cited in Lundy 
V. Lundy, 202 P. 809, 813, 23 Anz. 
213. 

Del.— Corpus Juris cited In Harring¬ 
ton V. Harrington, 192 A. 555, 556, 
8 W.W.Harr. 333—Jones v. Jones, 
189 A. 588, 8 W.W.Harr. 162. 

Iowa.—Paulsen v. Paulsen, 50 N.W. 
2d 567, 243 Iowa 51. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222—Evan v. Evan, 90 
A.2d 178, 200 Md. 473—Benton v. 
Benton. 79 A.2d 146, 197 Md. 373— 
Miller v. Miller, 62 A.2d 293, 191 
Md. 396—Coleman v. Coleman, 51 
A.2d 673, 188 Md. 203—Jones v. 
Jones, 46 A.2d 617, 186 Md. 312— 
Miller v. Miller, 42 A.2d 915, 185 
Md. 79—^Wysocki v. Wysocki, 42 A. 
2d 909, 185 Md. 38—^Dunnigan v. 
Dunnigan, 31 A.2d 634, 182 Md. 47 
—Lissy V. Lissy, 23 A. 2d 39, 180 
Md. 689—Boyd v. Boyd, 11 A,2d 
461, 177 Md. 687—Antrim v. An¬ 
trim, 181 A. 741, 169 Md. 418— 
Schilling v. Schilling, 173 A. 10, 167 
Md. 151—Crumlick v. Crumlick, 165 
A. 189, 164 Md. 381— Corpus Jxiris 
quoted in Crouch v. Crouch, 133 A. 
725, 729, 150 Md. 608—^Pleegle v. 
Fleegle, 110 A. 889, 136 Md. 630— 
Young V. Young, 110 A. 207, 136 Md. 
84—Heinmuller v. Heinmuller, 105 
A. 745, 133 Md. 491. 

N.J. — ^Howes V. Howes, 4 A.2d 282, 
125 N.J.Eq. 272. 

Pa.—^Dash v. Dash, 61 A.2d 426, 160 
Pa.Super. 317, affirmed 53 A.2d 89, 
357 Pa. 125—Rood v. Rood, 178 A. 
173, 117 Pa.Super. 291—^Hort v. 
Hort, 169 A. 401, 111 Pa.Super. 119 
—Sperling v. Sperling, 82 Pa.Super. 
308. 


Ruggeri v. Ruggeri, 40 D. & C. 
199. 22 West.L J. 287—Carl v. Carl, 
48 Pa.Dist. & Co. 459. 

Wilcox V. Wilcox, Com.Pl., 28 
Del.Co. 199—Lucovitz v. Lucovitz, 
Com.PL. 96 Pittsb.Leg.J. 335 
Va.—Sussman v. Sussman, 163 S.E. 
69, 158 Va. 382. 

Wis.—Del ware v. Del ware, 49 N.W. 
2d 403, 259 Wis. 499—Schopps v. 
Schopps, 205 N.W. 829, 188 Wis. 
151. 

19 C.J. p 68 note 71. 

Separation must be obstinate and 
hardened 

N.Y.—Mirizio v. Mirizio, 161 N.E. 461, 
248 N.Y. 175. 

Separation for financial reasons 
Where husband encountered finan¬ 
cial difficulties, lost mortgaged 
home, husband and wife had to live 
with wife’s mother, and husband 
thereafter removed to his mother’s 
home until he should be financially 
able to support wife, wife was not 
entitled to divorce on ground of 
abandonment or failure to provide. 
Tenn.—Roberts v. Roberts, 125 S.W. 

2d 199, 22 Tenn.App. 651. 

Reasonable expectation of reconcilia¬ 
tion 

Absolute divorce should be grant¬ 
ed for abandonment and desertion 
only where abandonment is deliberate 
and final, preventing reasonable ex¬ 
pectation of reconciliation. 

Md.—Miller v. Miller, 138 A. 22, 153 
Md. 213. 

15.5 Pa.—McNally v. McNally, 108 
A.2d 839, 176 Pa.Super. 494—Totino 
V. Totino, 106 A.2d 881, 176 Pa.Su¬ 
per. 108. 

Period of desertion generally see su¬ 
pra § 37. 

15.10 Conn.—Casale v. Casale, 86 A. 
2d 568, 138 Conn. 490—Campbell v. 
Campbell, 147 A. 800, 110 Conn. 277 
—^Bennett v. Bennett, 43 Conn. 313. 

ZxLteut to put an end to marital con¬ 
dition 

The statutory offense of desertion 
contains in it intent to put an end to 
marital condition, and the intent nev¬ 
er to renew it. 


Conn.—Morse v. Morse, 20 A.2d 730, 
128 Conn. 138—McCurry v. McCur- 
ry, 10 A.2d 365, 126 Conn. 175— 
Tirrell v. Tirrell, 45 A. 153, 72 
Conn. 567, 47 L.R.A. 750. 

“irtter desertion” 

To constitute “utter desertion” 
within divorce statute, there must be 
not only cessation from cohabitation 
for required period and absence of 
consent to separation by divorce li¬ 
bellant, but intention in hbeJlee’s 
mind not to resume cohabitation. 

Me.—Preston v. Reed, 50 A.2d 95, 
142 Me. 276—Deeriiig v. Deering, 
123 A. 634, 123 Me. 448—Landry 
V. Landry, 116 A. 769, 121 Me. 104 
—Moody V. Moody, 108 A. 848, 118 
Me. 454. 

15.15 Md.—^Weintraub v. Weintraub, 
132 A.2d 847, 214 Md. 38—Smoot 
v. Smoot, 88 A.2d 465, 200 Md. 216 
—Flohr V. Flohr, 73 A.2d 874, 195 
Md. 482—Sause v. Sause, 63 A.2d 
632, 192 Md. 8S. 

N.Y.—Lubenstein v. Lubenstein, 45 N. 

Y.S.2d 740, 267 App.Div. 408. 
Temporary absence 

(1) Temporary absence is not 
abandonment; the absence must be 
coupled with intent not to return. 
N.Y.—Silberstein v. Silberstem, 113 

N.E. 495, 218 N.Y. 525. 

Bohmert v. Bohmert, 210 N.Y.S. 
1, 213 App.Div. 103, affirmed 150 
N.E. 511, 241 N.Y. 446. 

Purvin v. Purvin, 51 N.Y.S.2d 
492. 

(2) If withdrawing spouse does not 
intend to terminate matrimonial co¬ 
habitation and absence from home is 
intended to be but temporary, and 
withdrawing spouse offers immedi¬ 
ately afterward to return to the com¬ 
mon home, there is no willful and 
malicious desertion within divorce 
statute. 

Pa.—Davis v. Davis, 40 A.2d 144, 156 
Pa.Super. 342. 

No indication of return within rea¬ 
sonable time 

A husband’s desertion of his wife 
is not deprived of the element of 
permanency necessary to the grant- 
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The desertion must be willful.is Under some stat¬ 
utes, the desertion must be willful and obstinate 
under others, willful and malicious and under 
still others, willful or malicious.19 


DIVORCE § 39 

The requisite ir.tcution may be inferred from vol¬ 
untary separation, without justification or consent,-® 
! especially when coupled with withdrawal of sup- 
port.-i As sometimes stated, the guilty intent re- 


ing of a divorce by his intimation 
that after an indefinite period when 
she should in some way not indi¬ 
cated have been sufficiently punished 
for an act in her childhood he might 
again take her back. 

Va.—Ringgold v. Ringgold, 104 S.E. 
836. 128 Va. 485, 12 A.L.R. 13S3. 

16. Ill.—Insoda v. Insoda, 81 N.E.2d 
473, 400 Ill. 596—Hopkins v. Hop¬ 
kins, 77 N.E.2d 43, 399 Ill. 160— 
Holmstedt v. Holmstedt, 49 N.E.2d 
25. 383 Ill. 290. 

Iowa.—Parker v. Parker, 55 N.W.2d 
183, 244 Iowa 159. 

Wis.—Schopps V. Schopps, 205 N.W. 

829, 188 Wis. 151. 

19 C.J. p 68 note 72. 

“Willful” 

(1) Means intended by the desert¬ 
er. 

N.J.—Stover v. Stover, 120 A. 788, 94 
N.J.Eq. 703. 

(2) Means on purpose, intentional. 
Fla.—Mitchell v. Mitchell, 107 So. 

630, 91 Fla. 427. 

Ohio.—Hanover v. Hanover, 171 N.E. 
350, 34 Ohio App, 483. 

Mason v. Mason, 15 Ohio Supp. 
48. 

Utah.—Peterson v. Peterson, 189 P.2d 
961, 112 Utah 542—Kidman v. Kid¬ 
man, 164 P.2d 201, 109 Utah 81— 
Speak V. Speak, 19 P.2d 386, 81 
Utah 423. 

Malice or wrong 

Word “willful,” as used in code 
section providing that a divorce may 
be granted for “willful” desertion, 
does not imply any malice or wrong 
toward the other party. 

Utah.—Peterson v. Peterson, 189 P. 
2d 961, 112 Utah 542—Kidman v. 
Kidman. 164 P.2d 201, 109 Utah 81 
—Speak V. Speak, 19 P.2d 386, 81 
Utah 423. 

17. N.J.—Kirk v. Kirk, 120 A.2d 854, 
39 N.J.Super. 341—^Zieper v. Zieper, 
96 A.2d 769, 25 N.J.Super. 500, re¬ 
versed on other grounds 103 A.2d 
366, 14 N.J. 551. 

Howes V. Howes, 4 A.2d 282, 125 
N.J.Eq. 272—Mountford v. Mount- 
ford, 120 A. 634, 94 N.J.Eq. 627— 
Hahn v. Hahn, 115 A. 652. 93 N.J. 
Eq. 296—Klein v. Klein, 110 A. 570, 
91 N.J.Bq. 393. 

19 C.J. p 57 note 47, p 68 note 75. 

To be a willful and obstinate de¬ 
sertion, it is not only essential that 
the party complained of left volun¬ 
tarily and against the will of com¬ 
plainant, but that he or she remained 
away when it was his or her duty to 
return. 

N.J.— Corpus Juris quoted in Suc- 


chierelli v. Sucohierelli, 1C7 A. 839. I 

101 N.J.Eq. SO I 

19 C.J. p 57 note 4S. j 

■ “Obstinate” j 

(Ij Means determined, fixed, per- ‘ 

sistent, and, where a w'ife during all ■ 
the years of a separation caused by 
her was determined and persistent 
to put an end to the marriage rela¬ 
tion, her desertion was “obstinate.” 
Fla.—Mitchell v. Mitchell, 107 So. 
630, 91 Fla. 427—Hudson v. Hud¬ 
son, 51 So. S57, 59 Fla. 529. 532, 13S 
Am.S.R. 141, 29 L.R.A.,N.S., 614, 
21 Ann.Cas. 278. 

(2) Means persisted in against the 
will of the other party to terminate 
it. 

N.J.—Zieper v. Zieper, 96 A.2d 769, 
25 N.J.Super. 500, reversed on oth¬ 
er grounds 103 A.2d 366, 14 N.J. 
551. 

Sheeran v. Sheeran, 169 A. 871, 
115 N.J.Eq. 75—^Laing v. Laing, 160 
A. 510, 110 N.J.Eq. 411—^Mayerson 
V. Mayerson, 151 A. 855, 107 N.J.Eq. 
63—Holst V. Holst, 139 A. 333, 101 
N.J.Eq. 682—Baxter v. Baxter, 136 
A. 191, 101 N.J.Eq. 236—Cook v. 
Cook, 128 A. 424, 97 N.J.Eq. 264— 
Mayhew v. Mayhew, 123 A. 355, 95 
N.J.Eq. 696—Stover v. Stover, 120 
A. 788, 94 N.J.Eq. 703—Hyer v. 
Hyer, 108 A. 180, 91 N.J.Eq. 147. 

Glusker v. Glusker, 176 A. 567, 
13 N.J.Misc. 105. 

Fischer v. Fischer, Ch., 114 A. 
409. 

Where separation originated in 
wife’s consent, husband’s alleged 
desertion cannot become “obstinate” 
within divorce statute until persist¬ 
ed in against wife’s known dissent, 
unless husband’s conduct is such as 
to be deemed obstinate without wife's 
effort to terminate it. 

N.J.—Thomas v. Thomas, 166 A. 322, 
113 N.J.Eq. 82. 

18. Pa.—Trussell v. Trussell, 177 A. 
215, 116 Pa. 592. 

McNally v. McNally, 108 A.2d 
839, 176 Pa.Super. 494—Totino v. 
Totino, 106 A.2d 881, 176 Pa-Super. 
108—Partleton v. Partieton, 82 A. 
2d 684, 169 Pa.Super. 485—Mumma 
V. Mumma, 82 A.2d 274, 169 Pa.Su- 
per. 221—Charlton v. Charlton, 49 
A.2d 626, 159 Pa-Super. 607—Zie- 
genfus V. Ziegenfus, 49 A.2d 275, 
159 Pa.Super. 521—^Urbaezewski v. 
Urbaezewski, 45 A.2d 925, 158 Pa- 
Super. 614—^Davis v. Davis, 40 A. 
2d 144, 156 Pa.Super. 342—Barnes 
V. Barnes, 40 A.2d 108, 156 Pa.Su¬ 
per. 196—^Lubic V. Lubic, 38 A.2d 
513, 155 Pa.Super. 261—^Noden v. 
Noden, 170 A, 465, 111 Pa.Super. 
513—Hill V. Hill, 96 Pa.Super. 410 
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—Burns v. Burns, £4 Pa.Super. 4S9 
—McCoy V. McCoy, 74 Pa.Super. 

Dei J. 

r'h'^.^ehr^'.u^h v. Chv>“brou?h, 7 
Pfi.Dist. & Co. 357, 21 Si.h.Beg Rec. 
161. 

Krau.se v. Krause. 7 Pa.Di.^t. & 
Co.2d 599. 

Snyder v. Snyder, Com PI.. 6 
Chest Co. 265—Stone v. Stone 
PI., 7 Cumb.L.J. 117—Stid^,'*jrthy 
V. Stidw'orthy. Com.PL, 29 D-LCo. 
569—Pierce v. Pierce, Com.PL, 11 
Fay.L.J. 187—Keener v. Keener, 
Com.Pl., 10 Fay.DJ. 45—Serniak v. 
Semiak, Com.Pl., 57 Lack.Jur. 77— 
Rosenthall v. Rosenthal], IS L-eh. 
L.J. 360—Henrich v. Henrich Com. 
PL, 89 Pittsb.Leg.J. 402—Duncan 
V. Duncan, Com.Pl., 8 Sch.Reg. 162 
—Ruggeri v. Ruggeri, 22 Wefat.L.J. 
287. 

19 C.J. p CS note 76. 

Malice of desertioxL arises from its 
being the perverse act of the one, in 
refusing the performance of matri¬ 
monial obligations and duties, which 
the other spouse has legal right to 
require. 

Pa.—Grace v. Grace, 68 A.2d 197, 165 
Pa.Super. 336—Ziegenfus v. Zie¬ 
genfus, 49 A.2d 275, 159 Pa.Super. 
521—^Doering v. Doering, 41 A 2d 
358, 157 Pa.Super. 9—Kelly v. Kel¬ 
ly, 51 Pa.Super. C03. 

Meaning of “willfnl and maUcions” 
The desertion must be wullful in 
the sense that it is voluntary and 
malicious in the sense that the malice 
is directed to the other spouse. 

Pa.—Rock v. Rock, 52 Pa.Dist. & Co. 
312. 

Abandonment impoirts willfulness and 
malice 

“Abandonment” as a ground for di¬ 
vorce imports willfulness and mali¬ 
ciously turning a spouse out of doors 
and cruel and barbarous treatment 
endangering life. 

N.C.—Brooks v. Brooks, 37 S.E.2d 
909, 226 N.C. 280. 

19. Tenn.—McBride v. McBride, 69 
S.W. 781, 111 Tenn. 616. 

Majors v. Majors, 1 TenmCh. 
264. 

20. Pa.—In re Arnout’s Estate, 128 
A. 661, 283 Pa. 49. 

Hartner v. Hartner, 75 Pa.Super. 
342—Sternberg v. Sternberg, 73 Pa. 
Super. 328—^Pomerantz v. Pomer- 
antz, 71 Pa.Super. 241. 

19 C.J. p 68 note 73, p 69 notes 78, 
79. 

21. Ark.—De Armond v. De Armond, 
53 S.W. 45, 66 Ark. 601. 

Cal.—Strupelle v. Strupelle, 211 P. 
248, 59 C.A. 526. 
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quired for a divorce on the ground of desertion is 
manifested when either party withdraws from the 
residence of the other without cause or consent.^^-® 
Actual malice need not be proved,2i-io since if a 
desertion is intentional, it is willful, and if it is will¬ 
ful, it is malicious.-i*l5 

The determination of intent must be based on the 
facts of each individual case and may be inferred 
from the conduct of the parties.^^*^® When a sep¬ 
aration and intent to desert are once shown, the 
same intent will be presumed to continue until the 
contrary appears .22 

§ 40. Gross Neglect of Duty 

While failure to perform marital duties is not a cause 


for divorce under some statutes, gross neglect of duty 
is a ground for divorce in some Jurisdictions. 

Although failure to perform marital duties fur¬ 
nishes no ground for divorce under some stat- 
utes,22.50 gross neglect of duty by a spouse has been 
made a ground for divorce in some states. 

What constitutes gross neglect Where the stat¬ 
utes do not define gross neglect of duty, its inter¬ 
pretation is to be left to the sound discretion of the 
court.24 The expression “gross neglect” is indef¬ 
inite,25 and each case must be examined by itself.26 
It may consist of a single heinous act of neglect.27 
Simple neglect, however, is insufficient. 2 8 There 
must not only be a default or omission to perform 


21.5 Pa.—Zirpoli v. Zirpoli, 138 A.2d 
295, 185 Pa.Super. 378—^Partleton 
V. Partleton, 82 A.2d 684, 169 Pa. 
Super. 485—Grace v. Grace, 68 A.2d 
197, 165 Pa.Super. 336—Tatem v. 
Tatem, 64 A.2d 514, 164 Pa.Super. 
307—Carr v. Carr, 50 A.2d 517, 160 
Pa. Super. 124—Urbaezewski v. 

Urbaezewski, 45 A.2d 925, 158 Pa. 
Super. 614—Barnes v. Barnes, 40 
A.2d 108, 156 Pa.Super. 196. 

Earner v. Earner, 1 Pa.Dist. & 
Co, 332. 

Nichols V. Nichols, Com.Pl., 56 
Dauph.Co. 212, affirmed 45 A.2d 
926, 158 Pa.Super. 600—Stidworthy 
V. Stidworthy, Com.Pl., 29 Del.Co. 
569—^Dickover v. Dickover, 49 Lane. 
L.Rev, 319—Sadler v. Sadler, Com. 
PL, 21 West.L.J. 246. 

21.10 Pa.—^Davis v. Davis, 40 A.2d 
144, 156 Pa.Super. 342—^Wagner v. 
Wagner, 183 A. 369, 121 Pa.Super. 
413—^Hedderson v. Hedderson, 35 
Pa.Super. 629. 

Fabian v. Fabian, Com.PL, 99 
Pittsb.Leg.J. 348. 

21.15 Pa.—^Partleton v. Partleton, 82 
A.2d 684, 169 Pa.Super. 485—^Davis 
V. Davis, 40 A.2d 144, 156 Pa.Super. 
342—Wagner v. Wagner, 183 A. 
369, 121 Pa.Super. 413—^Hedderson 
V. Hedderson, 35 Pa.Super. 629. 

Fabian v. Fabian, Com.Pl,, 99 
Pittsb.Leg.J. 348. 

21.20 Ill.—^Lemon v. Lemon, 150 N. 

E.2d 608, 14 I11.2d 15. 

SKauifestatlou of Intention. 

Intention may be manifested either 
by declarations preceding or at the 
time of abandonment as well as by 
subsequent conduct. 

Ky.—Graham v. Graham, 186 S.W.2d 
186, 299 Ky. 543. 

22. Ala.—Gray v. Gray, 15 Ala. 779. 
19 C.J. p 69 note 80. 

22.50 Pa.—Persi v. Persi, 85 A.2d 
610, 170 Pa.Super. 188—Stinson v. 
Stinson. 63 A.2d 413, 163 Pa.Super. 
497. 

Hartwell v. Hartwell, Com.Pl., 32 
Erie Co. 95—^Krammas v. Krammas, 


Com.Pl., 43 Sch.Leg.Rec. 1—Kram¬ 
mas V. Krammas, Com.Pl., 8 Sch. 
Reg. 171. 

23. Ohio.—Hanover v. Hanover, 171 
N.E. 350, 34 Ohio App. 483. 

19 C.J. p 69 note 83. 

Cruelty and neglect as sepaorate 
grounds 

Extreme cruelty and gross neglect 
of duty are separate and distinct 
grounds of divorce. 

Ohio.—Millis v. Millis, 17 Ohio N.P., 
N.S., 254. 

24. Ohio.—Cojrpus Juris quoted in 
Porter v. Lerch, 193 N.E. 766, 773, 
129 Ohio St. 47. 

Hamilton v. Hamilton, App., 114 
N.E.2d 487—^Morrison v. Morrison, 
App., 107 N.E.2d 633— Corpus Juris 
quoted in Buess v. Buess, 100 N.E. 
2d 646, 648, 89 Ohio App. 37—De 
Garmo v. De Garmo, App., 92 N.E. 
2d 414—Coleman v. Coleman, 41 
N.E.2d 734, 68 Ohio App. 410. 

19 C.J. p 69 notes 84, 85. 

25. Ohio.—Berry v. Berry, 18 Ohio 
N.P.,N.S., 521. 

26. Kan.— Corpus Juris cited In 
Petty V. Petty, 76 P.2d 850, 854, 
147 Kan. 342—Smith v. Smith, 22 
Kan, 699. 

Ohio.—Buess v. Buess, 100 N.E.2d 
646, 89 Ohio App. 37. 

Acts constituting gross neglect 

(1) Husband’s abuse of wife, at 
birth of child, and neglect to pro¬ 
vide social life and necessities. 

Kan.—^Mecke v. Mecke, 271 P. 275, 

126 Kan. 760, 

(2) Wife’s flagrant waste of prop¬ 
erty, whether it was husband’s or 
jointly acquired, during husband’s 
absence. 

Kan.—^Hayn v. Hayn, 175 P.2d 127, 
162 Kan. 189. 

(3) Other acts. 

Ohio.—Slusser v. Slusser, App., 121 
N.E.2d 317—Brown v. Brown, App., 
76 N.E.2d 730—Coleman v. Cole¬ 
man, 41 N.E.2d 734, 68 Ohio App. 
410. 


Peterson v. Peterson, Com.Pl., 
123 N.E.2d 546. 

Drach v. Drach, 9 Ohio N.P.,N.S., 
353. 

Okl.—Hatchett v. Hatchett, 214 P. 
929, 89 Okl. 176. 

Acts not constituting gross neglect 

(1) The facts that a husband 
practiced undue economy toward his 
wife, that he was cold, harsh, and 
unfeeling, that without assaulting 
her he was at times violent in his 
demeanor toward her, and that he 
imputed to her a want of chastity 
and communicated his suspicions to 
others have been held not to consti¬ 
tute gross neglect of duty. 

Ohio.—^Duhme v. Duhme, 3 Ohio Dec. 
(Reprint) 95, 3 Wkly.L.Gaz. 187. 

(2) Fact that wife, in the intervals 
between times she was temporarily 
hospitalized in mental hospital, did 
not keep her house or children as 
clean as they should have been kept, 
did not constitute gross neglect of 
duty justifying granting of a divorce 
to the husband. 

Kan.—Lindbloom v. Lindbloom, 279 
P.2d 243, 177 Kan. 286. 

(3) Other acts. 

Mich.—Bennett v. Bennett, 57 N.W.2d 
323, 336 Mich. 133. 

Ohio.—Brown v. Brown, App., 76 N. 
E.2d 730. 

Schroeder v. Schroeder, 16 Ohio 
N.P.,N.S., 245. 

Trouble with in-laws does not con¬ 
stitute gross neglect of duty unless 
it so affects conduct of one of parties 
to marriage relation as to cause that 
party to commit a breach of duty to¬ 
ward other. 

Ohio.—Miller v. Miller, App., 91 N.E. 
2d 804. 

27. Ohio.—McKinney v. McKinney, 
9 Ohio S. & C.P. 655. 7 Ohio N.P. 
259—Schwartz v. Schwartz, 6 Ohio 
S. & C.P. 525, 7 Ohio N.P. 194. 

28. Kan.—^Lindbloom v. Lindbloom, 
279 P.2d 243, 177 Kan. 286—Car¬ 
penter v. Carpenter. 193 P.2d 196, 
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a marital duty, but the act complained of must be 
attended by circumstances of indignities or aggra- 

vation.29 

Failure to support. Failure of a husband to pro¬ 
vide for his wife is not gross neglect of duty, un¬ 
less accompanied by aggravating circumstances,^® 
although there appears to be some authority to the 

contrary.31 

Abandonment or desertion. Abandonment or de¬ 
sertion of itself is not sufficient to constitute gross 
neglect of duty,^2 unless accompanied by circum¬ 
stances of indignity or aggravation.33 in an ac¬ 
tion for divorce on the ground of gross neglect of 
marital duty based on charges of failure of the wife 
to live with her husband, the wife’s refusal to live 
with her husband during the pendency of the suit 
against her is not an element to be considered in de¬ 
termining whether the husband’s evidence estab¬ 
lished grounds for divorce.33.5 


DIVORCE §§ 40-41 

Xegleet by zieife. A wife as well as a husband 
may be guilty of gross neglect and thus give cause 
for divorce.^-i 

Period of neglect. In the absence of statutory 
regulations, no particular length of time need elapse 
in order that neglect of duty constitute ground for 
divorce.35 Where, however, a period of time is 
prescribed by the statute, the neglect must have con¬ 
tinued for such period in order to constitute ground 

for divorce.35.5 

§ 41. Inability to Live Together; Incompati¬ 
bility 

Where so provided by statute, incompatibility of the 
spouses is a ground for divorce; but in the absence of 
statutory authorization, a divorce may not be granted 
for inability of the parties to live together or for incom¬ 
patibility. 

Under some statutes, incompatibility of the spous¬ 
es is ground for divorce.36 It is not enough that 


165 Kan. 42—Petty v. Petty, 76 P.2d 
850, 147 Kan. 342. 

Ohio.—Brown v. Brown, App., 76 N. 
E.2d 730. 

19 C.J. p 69 note 87. 

Breach of legfal duty 

“Gross neglect of duty,’* made a 
cause for divorce by statute, denotes 
something more than mere neglect 
and refers to omission of legal duty. 
Ohio.—^Hamilton v. Hamilton, App., 
114 N.E.2d 487. 

29. Kan.—^Lindbloom v. Lindbloom, 
279 P.2d 243. 177 Kan. 286—Car¬ 
penter V. Carpenter, 193 P.2d 196, 
165 Kan. 42. 

Ohio.—Berry v. Berry, 18 Ohio N.P., 
N.S., 521. 

19 C.J. p 69 note 88. 

Size and degree 

The word “gross” as used in stat¬ 
ute authorizing divorce for husband’s 
gross neglect of duty contemplates 
size and degree in contra-distinction 
to something that is not unusual or is 
inconsequential, and contemplates 
any marital neglect which may with 
propriety be denominated as heinous, 
odious, or atrocious conduct on part 
of the husband. 

Ohio.—Coleman v. Coleman, 41 N.E. 

2d 734, 68 Ohio App. 410. 

Glaring, shameful, or monstrous 
neglect 

“Gross neglect of duty” as ground 
for divorce is such glaring, shame¬ 
ful, or monstrous neglect of marital 
duties as to be obvious from common 
understanding and inexcusable. 
Okl.—White v. White, 281 P.2d 745 
—Hornor v. Hornor, 3 P.2d 670, 
151 Okl. 292—^Morris v. Morris, 270 
P. 833, 132 Okl. 291, 133 Okl. 176— 
Reed v. Reed, 246 P. 413, 119 Okl. 
5—Hatchett v. Hatchett, 214 P. 929, 
89 Okl. 176. 


Vt.—^Whitaker v. T\Tiitaker, 102 A. 
1036, 92 Vt. 301. 

30. Ohio.—Casbarro v. Casbarro, 

App., 118 N.E.2d 209. 

Berry v. Berry, 18 Ohio N.P.,N.S., 
521. 

19 C.J. p 69 note 89. 

31. Substantial failure 
Substantial failure of husband to 

provide suitably for wife’s support 
when able to do so is gross neglect 
of duty, entitling wife to divorce. 
Okl.—Hayes v. Hayes, 62 P.2d 62, 178 
Okl. 206—Lee v. Lee, 132 P. 1070, 38 
Okl. 388. 

32. Ohio.—Casbarro v. Casbarro, 
App., 118 N.E.2d 209—^Hanover v. 
Hanover, 171 N.E. 350, 34 Ohio 
App. 483. 

Apple V. Apple, 28 Ohio N.P.,N.S., 
620—Berry v. Berry, 18 Ohio N.P., 
N.S., 521. 

19 C.J. p 69 note 91. 

Period less than year 

(1) In light of statutory provision 
making abandonment for one year a 
ground for divorce, failure of wife 
to live with husband for a period of 
less than one year did not authorize 
a divorce on the ground of gross neg¬ 
lect of marital duty. 

Kan.—Carpenter v. Carpenter, 193 
P.2d 196, 165 Kan. 42. 

(2) Where wife’s willful refusal to 
move into new home with husband 
was unaccompanied by any aggravat¬ 
ing circumstances, and did not con¬ 
tinue for a period of one year, wife’s 
refusal did not constitute “gross neg¬ 
lect of duty” and did not constitute 
grounds for divorce. 

Ohio.—Casbarro v. Casbarro, App., 
118 N.E.2d 209. 

33. Ohio.—^Porter v. Lerch, 193 N.E. 
766, 129 Ohio St. 47. 
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Slusser v. Slusser, App, 121 N.E. 
2d 317—Casbarro v. Casbarro, App., 
118 N.E.2d 209. 

19 C.J. p 69 note 91. 

33.5 Kan.—Carpenter v. Carpenter, 
193 P.2d 196, 165 Kan. 42. 

34. Ohio.—McColgan v. McColgan 
19 Ohio N.P.,N.S., 254. 

19 C.J. p 69 note 92. 

35. Ohio.—Coleman v. Coleman, 41 
N.E.2d 734, 68 Ohio App. 410. 

Schwartz v. Schwartz, 6 Ohio S. 
& C.P. 525, 7 Ohio N.P. 194. 

19 C.J. p 69 note 93. 

Short period 

A husband’s neglect of his duties to 
his wife for short period without ag¬ 
gravation would not entitle the wife 
to divorce, but if the neglect should 
extend into many months and years, 
it would become considerable and 
flagrant and wife would be entitled to 
divorce on ground of “gross neglect 
of duty” by the husband. 

Ohio.—Coleman v. Coleman, 41 N.E.2d 
734, 68 Ohio App. 410. 

35.5 Mont.—Shaw v. Shaw, 208 P.2d 
514, 122 Mont. 593. 

36. U.S.—Burch v. Burch, C.A.Virgin 
Islands, 195 P.2d 799. 

N.M.—Poteet V. Poteet, 114 P.2d 91, 
45 N.M. 214. 

Okl.—Chappell v. Chappell, 298 P.2d 
768. 

Discretioziary power 

The act making incompatibility 
ground for divorce clothed district 
judge with new discretionary power 
to be exercised similarly to exercise 
of such pow’ers in equity courts, hav¬ 
ing due regard to parties’ interests 
and society’s welfare. 

N.M.—Poteet v. Poteet, 114 P.2d 91, 
45 N.M. 214. 
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the spouse seeking the divorce is incompatible, but which divorce may be granted does not refer to 
there must be some conduct creating incompati- petty quarrels and minor bickerings but refers to 
bility on the part of defendant in order to entitle conflicts in personalities and dispositions so deep as 
plaintiff to divorce on such ground.^®*® It has gen- to be irreconcilable and to render it impossible for 
erally been held, however, that if incompatibility is the parties to continue a normal marital relation- 
established, a divorce may be granted without any ship with each other.3 6 20 
determination as to whether either, both, or neither 

of the parties is responsible for, or caused, the in- Unless authorized by statute, however, a divorce 
compatibility.36.10 Irreconcilableness is an impor- may not be granted for inability of the spouses to 
tant factor to be considered in granting or refusing live together37 in peace and harmony,37.5 or for in- 
a divorce on such ground.36-i5 Incompatibility for compatibility of temperas nor may divorce be grant- 


36.5 Okl.—Chappell v. Chappell, 298 
P.2d 768. 

36.10 X.M.—Bassett v. Bassett. 250 
P.2d 487, 56 X.M. 739. 

36.15 Poteet v. Poteet, 114 P. 

2d 91, 45 XM, 214. 

Permanent separation satisfacto¬ 
rily established may be deemed 
strong evidence of incompatibility 
constituting ground for divorce. 

N.M.—Poteet v. Poteet, supra. 

36.20 U.S.—Burch v. Burch, C-A.Vir¬ 

gin Islands, 195 P.2d 799. 

Okl.—Chappell v. Chappell, 298 P.2d 
768. 

37. Iowa.—^Fisher v. Fisher, 53 N.W. 

2d 762, 243 Iowa 823. 

Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Neb. 120. 

N.Y.—Averett v. Averett, 178 N.T.S. 
405, 189 App.Biv. 250. 

Brown v. Brown, 208 N.Y.S. 17. 
Ohio.—Benedict v. Benedict, 17 Ohio 
Supp. 92. 

Pa.—Mentser v. Mentser, 7 A.2d 541, 
136 Pa.Super. 582. 

Tex.—Ritch v. Ritch, Civ.App., 242 
S.W.2d 210—Brown v. Brown, Civ. 
App., 191 S.W.2d 814. 

Utah.—Greener v. Greener, 212 P.2d 
194, 116 Utah 571. 

19 C,J. p 37 note 67. 

Husband’s frugality 

That husband’s ideas of frugality 
and economy were too stringent to 
meet ideas of wife, asking divorce, 
was insufficient ground for divorce. 
Iowa.—Irwin v. Irwin, 230 N.W. 512. 
Parties mismated 

(1) Divorce cannot be granted be¬ 
cause parties are mismated and can¬ 
not continue their marital relation. 
N.Y.—Lazarczyk v. Lazarezyk, 203 

N.Y.S. 291, 122 Misc. 536. 

Utah.—Cawley v. Cawley, 202 P. 10, 
59 Utah 80. 

(2) A court's release of parties to 
divorce suit from their marital obli¬ 
gations, notwithstanding absence of 
legal cause for divorce, when it ap¬ 
pears highly improbable that they 
will again live together as husband 
and wife, is exercise of arbitrary 
power, unjustified and unauthorized 
under established legal procedure. 


Ohio.—Hamilton v. Hamilton, App., 
114 N.E.2d 487—Brown v. Brown, 
App., 76 N.E.2d 730. 

Drifting apart 

The mere drifting apart of a hus¬ 
band and wife because of failure to 
synchronize interests or ambitions 
is not a ground for divorce, although 
the parties cannot and should not be 
compelled to live together. 

Utah.—Holman v. Holman, 77 P.2d 
329, 94 Utah 300. 

Parties tired of each other 

Parties are not entitled to divorce 
merely because they have grown 
tired of each other. 

Or.—Billion v. Billion, 263 P. 397, 
124 Or. 415. 

In Washington 

(1) Under an early statutory pro¬ 
vision, since repealed, a divorce could 
be granted, on application of either 
of the parties, for any other cause 
than those previously specifically 
stated, where the court deemed the 
cause to be sufficient, and where the 
court was satisfied that the parties 
could no longer live together. 

Wash.—^Preeburn v. Freeburn, 183 P. 

620, 107 Wash, 646. 

(2) It is generally the rule under 
later provisions that neither incom¬ 
patibility, uncongeniality, dissatis¬ 
faction, nor unhappiness constitutes 
grounds for divorce. 

Wash.—^Best v. Best, 292 P.2d 1061, 
48 Wash.2d 252—Detjen v. Det- 
jen, 244 P.2d 238, 40 Wash.2d 479— 
Neff V, Neff, 192 P.2d 344, 30 Wash. 
2d 593—^McNary v. McNary, 111 P. 
2d 760, 8 Wash.2d 250. 

(3) So, where the wife was guilty 
of no misconduct, husband was not 
entitled to a divorce, even though 
neither party had affection for the 
other. 

Wash.—Manggaardl v. Manggaard, 36 
P.2d 811, 179 Wash. 232. 

37.5 Pa.—Hartley v. Hartley, 35 A. 

2d 591, 154 Pa.Super. 176. 

Va.—Beers v. Beers, 96 S.E.2d 139, 
198 Va. 682—^Upchurch v. Up¬ 
church, 76 S.B.2d 170, 194 Va. 990. 
38. Alaska.—^Anderson v. Anderson, 
7 Alaska 609. 

Ark.—Calhoon v. Calhoon, 189 S.W. 

2d 644, 209 Ark. 80. 

HI.—Garvy v. Garvy, 282 Ill. App. 
485. 


Iowa.—Renze v. Renze, 72 N.W.2d 
490, 247 Iowa 25—^Record v. Rec¬ 
ord, 57 N.W.2d 911, 244 Iowa 743 
—Fisher v. Fisher, 53 N.W.2d 762, 
243 Iowa 823—Irwin v. Irwin, 230 
N.W. 512—Krotz v. Krotz, 228 N. 
W. 30, 209 Iowa 433—Biebesheim- 
er V. Biebesheimer, 210 N.W. 896, 
202 Iowa 668—Hill v. Hill, 208 N. 
W. 377, 201 Iowa 864—White v. 
White. 205 N.W. 305. 200 Iowa 779 
—Yetley v. Yetley, 194 N.W. 88, 
196 Iowa 314. 

La.—Temperance v. Herrmann, 186 
So. 73, 191 La. 696—Gormley v. 
Gormley, 108 So. 307, 161 La. 121. 
Md. — Trout V. Trout, 135 A.2d 893, 
214 Md. 531—Sause v. Sause, 63 A. 
2d 632, 192 Md. 88—Oertel v. Oer- 
tel, 125 A. 545, 145 Md. 177. 

Mich.—Reeves v. Reeves, 55 N.W.2d 
793, 335 Mich. 193. 

Minn.—Gerber v. Gerber, 64 N.W.2d 
779, 241 Mmn. 346—Kasai v. Kas¬ 
ai, 35 N.W.2d 745, 227 Minn. 529, 
motion denied 37 N.W.2d 711, 228 
Minn. 570. 

Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Neb. 120—Schwarting v. 
Schwarting, 62 N.W.2d 315, 158 
Neb. 99. 

N.J.—Grewe v. Grewe, 47 A.2d 840, 
138 N.J.Eq. 296—Julian v. Julian, 
11 A.2d 99, 127 N.J.Eq. 77—Sachse 
V. Sachse, 151 A. 744, 107 N.J.Eq. 
41. 

Greenspan v. Greenspan, 18 A.2d 
283, 19 N.J.Misc. 153—Pedrick v. 
Pedrick, 152 A. 83, 8 N.J.Misc. 792. 
N.Y.—Smith v. Smith, 7 N.E.2d 272, 
273 N.Y. 380. 

Avdoyan v. Avdoyan, 40 N.Y.S. 
2d 665, 265 App.Div. 763—Morris 
V. Morris, 20 N.Y.S.2d 782, 260 App. 
Div. 6—Otton v. Otton, 188 N.Y.S. 
255, 196 App.Div. 403—^Averett v. 
Averett, 178 N.Y.S. 405, 189 App. 
Div. 250. 

Ross V. Ross, 149 N.Y.S.2d 585, 
4 Misc.2d 399—McCarthy v. McCar¬ 
thy, 103 N.Y.S.2d 808, 199 Misc. 
680—Trehern e-Thomas v. Tre- 
herne-Thomas, 35 N.Y.S.2d 619, 178 
Misc. 634—^Morris v. Morris, 177 N. 
Y.S. 600, 108 Misc. 228. 

Marino v. Marino, 145 N.Y.S.2d 
571—Irwin v. Irwin, 69 N.Y.S 2d 
780—Tell V. Tell, 53 N.Y.S.2d 94— 
Martin v. Martin, 32 N.Y.S.2d 860 
—^Brown V. Brown, 208 N.Y.S. 17. 
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ed for incompatibility of character.38-5 Where further living together of the parties is intolerable, 

unauthorized by statute, a divorce may not be de- it is in accordance with the court's duty and pre- 

creed for want of appreciation,^S.io fQj- want of rogative to grant a divorce.^^*® 
congeniality,39 for mere unhappiness,^0 or for 

wrangling and quarrelling.4t It has been held, how- § 42. Mutual or Voluntary Separation 
ever, without reference to the statutory grounds for a. In general 

divorce, that where it appears that the purposes of b*. Extent of separation 

matrimony have been destroyed to the extent that c. Separation under judicial decree 


N.D.—Savre v. Savre, 42 N.W.2d 642, 1 
77 N.D. 242. j 

Ohio.—Dean v. Dean, App., 126 N.B. 
2d 819—^Burke v. Burke, 173 N.E. 
637, 36 Ohio App. 551—Siebert v. 
Siebert, 168 N.E. 223, 32 Ohio App. 
487. 

Okl.—^Vincent v. Vincent, 257 P.2d 
512, 208 Okl. 470. 

Or.—Crumbley v. Crumbley, 186 P. 
423, 94 Or. 617. 

Pa.—^De Francesco v. De Francesco, 
115 A.2d 411, 179 Pa.Super. 106— 
McLaug-hlin v. McLaughlin, 87 A. 
2d 101, 170 Pa.Super. 516—^Kranch 
V. Kranch, 84 A.2d 230. 170 Pa.Su¬ 
per. 169—Wick V. Wick, 39 A.2d 
304, 155 Pa.Super. 528, reversed 
on other grounds 42 A.2d 76. 352 
Pa. 25—^Hartley v. Hartley, 35 A. 
2d 591, 154 Pa.Super. 176—La Clair 
V. La Clair, 194 A. 224, 128 Pa.Su¬ 
per. 469—^White v. White, 161 A. 
463, 106 Pa.Super. 80—^Esenwein v. 
Esenwein, 161 A. 425, 105 Pa.Super. 
261, affirmed 167 A. 350, 312 Pa. 77 
—Peichle v. Reichle, 96 Pa.Super. 
230. 

Irwin V. Irwin, Com.Pl., 49 Berks 
Co. 197—^Burkhart v. Burkhart 
Com.Pl., 42 Berks Co. 69—Corne/l 
V. Cornell, Com.Pl., 2 Bucks Co. 5— 
Hackett v. Hackett, Com.Pl., 4 
Cumb. 2—^Phillips v. Phillips, Com. 
PI., 31 Erie Co. 83—^Keck v. Keck, 
Com.Pl., 2 Fay.L.J. 200—^IViggins v. 
Wiggins, Com.Pl., 54 Lack,Jur. 161 
—Smith V. Smith, Com.Pl., 49 Lack. 
Jur. 213—^Naro v. Naro, Com.Pl., 48 
Lack.Jur. 36—Kistler v. Kistler, 
Com.Pl., 17 Leh.L.J. 372. 

Wash.—^Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167—Best v. Best, 
292 P.2d 1061, 48 Wash.2d 252— 
Moody V. Moody, 288 P.2d 229, 47 
Wash.2d 397—^Detjen v. Detjen, 244 
P.2d 238, 40 Wash.2d 479—Neff v. 
Neif, 192 P.2d 344, 30 Wash.2d 593. 
W.Va.—Davis v. Davis, 70 S.E.2d 889, 
137 W.Va. 213—Harbert v. Har- 
bert, 45 S.E.2d 16, 130 W.Va. 704 
—^McLaughlin v. McLaughlin, 29 
S.E.2d 1, 126 W.Va. 498—Smith v. 
Smith, 24 S.E.2d 902, 125 W.Va. 
489. 

19 C.J. p 37 note 68. 

Incompatibility of temper as cruelty 
see supra § 25. 

Aggravation. 

Temperamental Incompatibility is 
not ground for divorce, no matter 
how aggravated. 


Md.—^Hamren v. Hamren, 26 A.2d 
381, ISO Md. 692. 

38.5 N.J.—Greenspan v. Greenspan, 
18 A.2d 283, 19 N.J.Misc. 153. 

38.10 Ark.—Calhoon v. Calhoon, 1S9 
S.W.2d 644, 209 Ark. 80. 

!Lack of understanding 

Mere failure of parties to under¬ 
stand each other or clearly see or 
appreciate each other's problems, 
weaknesses, and faults is not suffi¬ 
cient to warrant granting of divorce. 
Minn.—Gerber v. Gerber, 64 N.W.2d 
779, 241 Minn. 346. 

39. Alaska.—^Anderson v. Anderson, 
7 Alaska 609. 

Ark.—Calhoon v. Calhoon, 189 S.W. 
2d 644, 209 Ark. 80. 

Mich.—De Vuist v. De Vuist, 199 N.W. 
229, 228 Mich. 454. 

Or.—Guinn v. Guinn, 217 P.2d 248, 188 
Or. 554. 

Pa.—Seery v. Seery, 131 A.2d 845, 183 
Pa.Super. 322. 

Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash,2d 167—Best v. Best, 
292 P.2d 1061, 48 Wash.2d 252—Neff 

V. Neff, 192 P.2d 344, 30 Wash.2d 
593. 

Attitude 

Mere fact that one spouse "does not 
want" the other and confirms the at¬ 
titude by acts and consent does not 
constitute ground for divorce. 

Tex.—^Finn v. Finn, Civ.App., 185 S. 

W, 2d 579. 

40. Md.—Short v. Short, 135 A. 176, 
151 Md. 444. 

Pa.—^Albrecht v. Albrecht, 109 A.2d 
209, 176 Pa.Super. 626—^Wasson v. 
Wasson, 108 A.2d 836, 176 Pa.Super. 
534—Matovcik v. Matovcik, 98 A.2d 
238, 173 ra.Super. 267—Coon v. 
Coon, 95 A.2d 344, 173 Pa.Super. 60 
—Oliver v. Oliver, 94 A.2d 124, 172 
Pa.Super. 600—Benny v. Benny, 74 
A.2d 782, 167 Pa.Super. 227—Hart¬ 
ley V. Hartley, 35 A.2d 591, 154 Pa. 
Super. 176—Stevenson v. Stevenson, 
30 A.2d 675, 151 Pa.Super. 578. 

Irwin V. Irwin, Com.Pl., 49 Berks 
Co. 197—Smith v. Smith, Com.Pl., 
49 Lack.Jur. 213—^Powell v. Powell, 
Com.Pl., 47 Lack.Jur. 23—Lavie v. 
Lavie, Com.Pl., 43 Luz.Leg.Reg. 257. 
Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167—^Best v. Best, 
292 P.2d 1061, 48 Wash.2d 252—Det¬ 
jen V. Detjen, 244 P.2d 238, 40 Wash. 
2d 479—Neff v. Neff, 192 P.2d 344, 
30 Wash.2d 593. 
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Other statement of rule 
Courts are not permitted to grant 
divorce merely because parties, from 
unruly tempers or mutual wrang- 
lings, live unhappily together. 

Mich.—Unjian v. Unjian. 73 N.W.2cl 
S62, 34 i Mich. 423—Chase v. Chase, 
52 N.W.2d 177, 332 Mich. 430. 
Disappointmcut ia marriage rela¬ 
tion is not cause for a judicial sep¬ 
aration. 

La.—Temperance v. Hermann, 186 
So. 73, 191 La. 60 C —Gormly v. 
Gormly, lOS So. 207, ICl La. 121. 
Parties convinced that cohabitation 
impossible 

Mere fact that plaintiff and de¬ 
fendant are convinced that they can¬ 
not live together in peace and hap¬ 
piness does not justify reviev/ing 
court in dissolving marital relations. 
Or.—^Andrews v. Andrews, 94 P.2d 
300, 162 Or. 614. 

41. Alaska.—^Anderson v. Anderson, 
7 Alaska 609. 

Mich.—Chase v. Chase, 52 N.W.2d 
177, 332 Mich. 439—Oswald v. Os¬ 
wald, 40 N.W.2d 135, 326 Mich. 
238. 

Mo.—^Pointer v. Pointer, App., 251 
S.W.2d 334. 

N.Y.—Smith v. Smith, 7 N.E.2d 272, 
273 N.Y. 380. 

Schechter v. Schechter. 44 N.Y.S. 
2d 864, 267 App.Div. 13S, affirmed 
56 N.E.2d 262, 293 N.Y. 670— 

Avdoyan v. Avdoyan, 40 N.Y.S.2d 
665, 265 App.Div. 763. 

McCarthy v. McCarthy, 103 N.Y. 
S.2d 808, 199 Misc. 680. 

Marino v. Marino, 145 N.Y.S.2d 
571—Tell V. Tell, 53 N.Y.S.2d 94. 
Pa.—Irwin v. Irwin, Com.Pl., 49 
Berks Co. 197. 

Differences 

(1) Differences of opinion giving 
rise to domestic infelicities are not 
grounds for separation. 

N.Y.—Treherne-Thomas v. Treherne- 
Thomas, 35 N.Y.S.2d 619, 178 Misc. 
634. 

(2) Domestic differences are not 
a cause for divorce, unless they have 
the magnitude and importance of in¬ 
dignities such as would render one’s 
condition intolerable and life burden¬ 
some. 

Pa.—^McLaughlin v. McLaughlin, 87 
A.2d 101, 170 Pa.Super. 516. 

41.5 Utah.—^Wilson v. Wilson, 296 
1 P,2d 977, 5 Utah 2d 79. 
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§ 42 DIVORCE 

a. In General 

Where so provided by the statute, mutual or volun¬ 
tary separation of the parties for a specified period is a 
ground for divorce. 

As a general rule, mere living apart of spouses, 
regardless of the length of time such separation con¬ 
tinues, is not cause for divorce, unless otherwise pro¬ 
vided by statute.'^2 However, the mutual separation 
of the parties for a specified period is made a ground 


of divorce in some states, and such cause for di¬ 
vorce is separate and independent from any other 
ground provided by statutc,'^^-® such as abandon- 
ment^3-i® Some of the statutes are mandatory in 
terms,^^-^® and the court has no discretion but must 
grant a divorce on the suit of either party where 
separation within the terms of the statute is 
shown ;43.20 but in other states it is discretionary 
with the court to grant a divorce for such cause.44 


42. Ark.—Wkite v. White, 116 S.W. 
2d 616, 196 Ark. 29. 

Minn.—Moravitz v. Moravitz, 285 N. 

W. 884, 205 Minn. 389. 

N.D.—Novak V. Novak, 24 N.W.2d 20, 
74 N.D. 572. 

Ohio.—^Apple v. Apple, 28 Ohio N.P., 
N.S., 620. 

Tex.—^Ritch v. Ritch, Civ.App., 242 
S.W.2d 210. 

Separation as desertion see supra §§ 
36(1)-36C3). 

Agrreement to separate and adjust 
property 

In the absence of statute the 
agreement of the parties to separate 
and adjust their property rights does 
not establish grounds for divorce. 
Ark.—Landphair v. Landphair, 165 
S.W. 960. 112 Ark. 608. 

43. Ark.—^Brickey v. Brickey, 168 S. 
W.2d 845, 205 Ark. 373—Serio v. 
Serio, 143 S.W.2d 1097, 201 Ark. 11 
—Clarke v. Clarke, 143 S.W.2d 540, 
201 Ark. 10—Parrish v. Parrish, 
114 S.W.2d 29, 29 Ark. 766. 

D.C.—Buford v. Buford, 156 P.2d 567, 
81 U.S.App.D.C. 169. 

Ky.—Vogt V. Vogt, 266 S.W. 49, 205 
Ky. 569—Shockey v. Shockey, 231 
S.W. 508, 191 Ky. 839. 

La.—^Williams v. Williams, 41 So.3d 
736, 215 La. 839—^Donnelly v. Da- 
tusch, 35 So.2d 413, 213 La. 635— 
Fletcher v. Fletcher, 34 So.2d 43, 

212 La. 971—^Walcup v. Honish, 28 
So.2d 452, 210 La. 843—White v. 
Broussard, 18 So.2d 641, 206 La. 25. 

Md.—^Hughes v. Hughes, 132 A.2d 
119, 213 Md. 452. 

N.C.—Brown v. Brown, 196 S.E. 333, 

213 N.C. 347—Sitterson v. Sitter- 
son, 131 S.E. 641, 191 N.C. 319, 51 
A.L.R. 760—Ellis v. Ellis, 130 S.E. 
7, 190 N.C. 418. 

Tex.—Christoph v. Sims, Civ.App., 
234 S.W.2d 901, error refused no re¬ 
versible error. 

Wash.—^Evans v. Evans, 46 P.2d 730, 
182 Wash. 297. 

Wis.—^Nowack v. Nowack, 293 N.W. 

916, 235 Wis. 620. 

19 C.J. p 71 note 17. 

Separation without support as 
ground for divorce see infra § 43. 
Intent of statute 

(1) Basis for divorce on ground 
of living separate and apart for ten 
years is policy of state not to compel 
spouses to continue in marital status 
where they have for such long time 
failed to become reconciled. 


R.I.—^McKenna v. McKenna, 166 A. 
822, 53 R.I. 373. 

(2) The purpose of statute per¬ 
mitting absolute divorce for volun¬ 
tary separation from bed and board 
for five consecutive years without 
cohabitation is to permit termination 
in law of certain marriages which 
have ceased to exist in fact. 

D.C.—^Hawkins v. Hawkins, 191 P.2d 
344, 89 U.S.APP.D.C. 147—Boyce v. 
Boyce, 153 P.2d 229, 80 U.S.App. 
D.C. 355. 

(3) The public policy of the sep¬ 
aration statute is that where a hus¬ 
band and wife have lived separate 
and apart for reauisite period with 
no intention to resume conjugal rela¬ 
tions, the interests of society and the 
parties will be best promoted by dis¬ 
solution of the marriage. 

Ariz.—Hyland v. Ryland, 174 P.2d 
741, 65 Ariz. 97. 

Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo, 519. 

(4) Statutory provision authoriz¬ 
ing granting of divorce where par¬ 
ties have lived separate and apart 
for five consecutive years or more 
was intended to cover, among others, 
the situation of mutual indifference, 
those who have mutual aversions, 
and those who simply agree to dis¬ 
agree. 

Wash.—^Neff v. Neff, 192 P.2d 344, 30 
Wash.2d 593. 

(5) Statute fixing two years’ sep¬ 
aration without cohabitation as 
ground for divorce, if separation was 
not induced or justified by a cause 
chargeable to party seeking divorce, 
intended to liberalize the grounds for 
divorce then existing. 

Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 519. 

Single cause of action 

Statute providing that a divorce 
shall be granted on proof of continu¬ 
ous living separate and apart of the 
spouses for a period of two years or 
more sets forth only one cause of 
action, and allegation of one party 
that separation took place at a dif¬ 
ferent time from that alleged by oth¬ 
er party would not create another 
cause of action. 

La.—State ex rel. Marston v. Mars- 
ton, 67 So.2d 587, 223 La. 1046. 

Separation defined 
Separation in matrimonial law 
means a cessation of cohabitation of 
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husband and wife by mutual agree¬ 
ment or in the case of judicial sepa¬ 
ration, under decree of court, to 
which is added by Comp.St. § 1660 
subds 1, 2, separation caused by de¬ 
sertion, abandonment, or other 
wrongful act of the party sued. 
N.C.—Lee v. Lee, 108 S.E. 352, 182 
N.C. 61. 

Retroactive operation of statute 
Voluntary separation from bed and 
board without cohabitation for eight 
consecutive years was held sufficient 
ground for divorce notwithstanding 
that only one month of separation 
occurred after date of enactment of 
statute providing that such separa¬ 
tion for five years should be ground 
for absolute divorce. 

D.C.—Tipping v. Tipping, 82 P.2d 
828, 65 App.D.C. 222. 

43.5 Tex.—Christoph v. Sims, Civ. 
App., 234 S.W.2d 901, error refused 
no reversible error—^Robertson v. 
Robertson, Civ.App., 217 S.W.2d 
132. 

43.10 Tex.—^Robertson v. Robertson, 
supra. 

“Voluntary abandonment” as ground 
for divorce see supra §§ 34-39. 

43-15 Idaho.—Jollifte v. JollifCe, 278 
P.2d 200, 76 Idaho 95. 

43.20 La.—State ex rel. Marston v. 
Marston, 67 So.2d 587, 223 La. 1046 
—Otis V. Bahan, 26 So.2d 146, 209 
La. 1082, 166 A.L.R. 494. 

44. Nev.—George v. George, 41 P.2d 
1059, 56 Nev. 12, 97 A.L.R. 983. 
R.I.—Smith v. Smith, 172 A. 323, 54 
R.I. 236—Stewart v. Stewart, 122 
A. 778, 45 R.I. 375. 

Review of discretion see infra § 194. 
Nature of discretion 

Superior court's discretion to grant 
divorce for ten years' separation is 
a judicial discretion. 

R-I-—Dever v. Dever, 146 A. 478, 50 
R.I. 179. 

Matters considered 

The discretion exercised by trial 
court in action for divorce on ground 
of spouses’ separation without co¬ 
habitation for over three years de¬ 
pends not so much on comparative 
rectitude of their conduct as on prob¬ 
ability of their being able to live 
together in manner for best interests 
of themselves and society. 

Nev.—Lagemann v. Lagemann, 196 
P.2d 1018, 65 Nev. 373, appeal dis- 
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§42 DIVORCE 


a. In General 

Where so provided by the statute, mutual or volun¬ 
tary separation of the parties for a specified period is a 
ground for divorce. 

As a general rule, mere living apart of spouses, 
regardless of the length of time such separation con¬ 
tinues, is not cause for divorce, unless otherwise pro¬ 
vided by statute.'^^ However, the mutual separation 
of the parties for a specified period is made a ground 


of divorce in some states,^3 and such cause for di¬ 
vorce is separate and independent from any other 
ground provided by statute,such as abandon- 
ment.^2.10 Some of the statutes are mandatory in 
terms,^^-^^ and the court has no discretion but must 
grant a divorce on the suit of either party where 
separation within the terms of the statute is 
shown ;^3.20 but in other states it is discretionary 
with the court to grant a divorce for such cause.44 


42. Ark.—^White v. White, 116 S.W. 
2d 616, 196 Ark. 29. 

Minn.—Moravitz v. Moravitz, 285 N. 

W. 884, 205 Minn. 389. 

N.D.—Novak v. Novak, 24 N.W.2d 20, 
74 N.D. 572. 

Ohio.—^Apple v. Apple, 28 Ohio N.P., 
N.S., 620. 

Tex.—^Ritch v. Hitch, Civ.App., 242 
S.W.2d 210. 

Separation as desertion see supra §§ 
36(l)-36(3). 

Aifreement to separate and adjust 
property 

In the absence of statute the 
agreement of the parties to separate 
and adjust their property rights does 
not establish grounds for divorce. 
Ark.—Landphair v. Landphair, 165 
S.W. 960, 112 Ark. 608. 

43. Ark.—^Brickey v. Brickey, 168 S. 
W.2d 845, 205 Ark. 373—Serio v. 
Serio, 143 S.W.2d 1097, 201 Ark. 11 
—Clarke v. Clarke, 143 S.W.2d 540, 
201 Ark. 10—Parrish v. Parrish, 
114 S.W.2d 29, 29 Ark. 766. 

D.C.—Buford v. Buford, 156 P.2d 567, 
81 U.S.App.D.C. 169. 

Ky.—Vogt V. Vogt, 266 S.W. 49, 205 
Ky. 569—Shockey v, Shockey, 231 
S.W. 508, 191 Ky. 839. 

La.—^AVilliams v. Williams, 41 So. 2d 
736, 215 La. 839—^Donnelly v. Da- 
tusch, 35 So.2d 413, 213 La. 635— 
Fletcher v. Fletcher, 34 So.2d 43, 

212 La. 971—^Walcup v. Honish, 28 
So.2d 452, 210 La. 843—White v. 
Broussard, 18 So.2d 641, 206 La. 25. 

Md.—^Hughes v. Hughes, 132 A.2d 
119, 213 Md. 452. 

N.C.—Brown v. Brown, 196 S.E. 333, 

213 N.C. 347—Sitterson v. Sitter- 
son, 131 S.E. 641, 191 N.C. 319, 51 
A.L.R. 760—Ellis V. Ellis, 130 S.E. 
7, 190 N.C. 418. 

Tex.—Christoph v. Sims, Civ.App., 
234 S.W.2d 901, error refused no re¬ 
versible error. 

Wash.—^Evans v. Evans, 46 P.2d 730, 
182 Wash. 297. 

Wis.—^Nowack v. Nowack, 293 N.W. 

916, 235 Wis. 620. 

19 C.J. p 71 note 17. 

Separation without support as 
ground for divorce see infra § 43. 
Intent of statute 

(1) Basis for divorce on ground 
of living separate and apart for ten 
years is policy of state not to compel 
spouses to continue in marital status 
where they have for such long time 
failed to become reconciled. 


R.I.—^McKenna v. McKenna, 166 A. 
822, 53 R.I. 373. 

(2) The purpose of statute per¬ 
mitting absolute divorce for volun¬ 
tary separation from bed and board 
for five consecutive years without 
cohabitation is to permit termination 
in law of certain marriages which 
have ceased to exist in fact. 

D.C.—^Hawkins v. Hawkins, 191 F.2d 
344, 89 U.S.APP.D.C. 147—Boyce v. 
Boyce, 153 F.2d 229, 80 U.S.App. 
D.C. 355. 

(3) The public policy of the sep¬ 
aration statute is that vrhere a hus¬ 
band and wife have lived separate 
and apart for reguisite period with 
no intention to resume conjugal rela¬ 
tions, the interests of society and the 
parties will be best promoted by dis¬ 
solution of the marriage. 

Ariz.-Ryland v. Ryland, 174 P.2d 
741, 65 Ariz. 97. 

Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 519. 

i (4) Statutory provision authoriz¬ 
ing granting of divorce where par¬ 
ties have lived separate and apart 
for five consecutive years or more 
was intended to cover, among others, 
the situation of mutual indifference, 
those who have mutual aversions, 
and those who simply agree to dis¬ 
agree. 

Wash.—^Neff v. Neff, 192 P.2d 344, 30 
Wash,2d 593. 

(5) Statute fixing two years’ sep¬ 
aration without cohabitation as 
ground for divorce, if separation was 
not induced or justified by a cause 
chargeable to party seeking divorce, 
intended to liberalize the grounds for 
divorce then existing. 

Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 519. 

Single cause of action 

Statute providing that a divorce 
shall be granted on proof of continu¬ 
ous living separate and apart of the 
spouses for a period of two years or 
more sets forth only one cause of 
action, and allegation of one party 
that separation took place at a dif¬ 
ferent time from that alleged by oth¬ 
er party would not create another 
cause of action. 

La.—State ex rel. Marston v. Mars- 
ton, 67 So.2d 587, 223 La. 1046. 

Separation defined 
Separation in matrimonial law 
means a cessation of cohabitation of 
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husband and wife by mutual agree¬ 
ment or in the case of judicial sepa¬ 
ration, under decree of court, to 
which is added by Comp.St. § 1660 
subds 1, 2, separation caused by de¬ 
sertion, abandonment, or other 
wrongful act of the party sued. 
N.C.—Lee v. Lee, 108 S.E. 352, 182 
N.C. 61. 

Retroactive operation of statute 

Voluntary separation from bed and 
board without cohabitation for eight 
consecutive years was held sufficient 
ground for divorce notwithstanding 
that only one month of separation 
occurred after date of enactment of 
statute providing that such separa¬ 
tion for five years should be ground 
for absolute divorce. 

D.C.—Tipping v. Tipping, 82 P.2d 
828, 65 App.D.C. 222. 

43.5 Tex.—Christoph v. Sims, Civ. 
App., 234 S.W.2d 901, error refused 
no reversible error—^Robertson v. 
Robertson, Civ.App., 217 S.W.2d 
132. 

43.10 Tex.—^Robertson v. Robertson, 
supra. 

“Voluntary abandonment” as ground 
for divorce see supra §§ 34-39. 

43.15 Idaho.—Jolliffe v. Jolliffe, 278 
P.2d 200, 76 Idaho 95. 

43.20 La.—State ex rel. Marston v. 
Marston, 67 So.2d 587, 223 La. 1046 
—Otis V. Bahan, 26 So.2d 146, 209 
La. 1082, 166 A.L.R. 494. 

44- Nev.—Georgo v. George, 41 P.2d 
1059, 56 Nev. 12, 97 A.L.R. 983. 
R.I.—Smith V. Smith, 172 A. 323, 54 
R.I. 236—Stewart v. Stewart, 122 
A. 778, 45 R.I. 375. 

Review of discretion see infra § 194. 
Nature of discretion 

Superior court’s discretion to grant 
divorce for ten years’ separation is 
a judicial discretion. 

R.I.—Dever v. Dever, 146 A. 478, 50 
R.I. 179. 

Matters considered 

The discretion exercised by trial 
court in action for divorce on ground 
of spouses’ separation without co¬ 
habitation for over three years de¬ 
pends not so much on comparative 
rectitude of their conduct as on prob¬ 
ability of their being able to live 
together in manner for best interests 
of themselves and society. 

Nev.—Lagemann v. Lagemann, 196 
P.2d 1018, 65 Nev. 373, appeal dis- 
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In a divorce case, based on voluntary separation, the 
existence of animosity, or even a legal ground for 
separation is not necessarily decisive of the issue>4-5 

In order to establish a ground for divorce, the sep¬ 
aration must continue for the period of time re¬ 
quired by the statute,^5 and it must be ‘'continuous” 
in the sense of an unbroken, uninterrupted period of 
time.45.5 The separation need not be made with in¬ 
tent to bring the marriage to an end by divorce ;45.io 


DIVORCE § 42 

and if the separation has continued for the pre¬ 
scribed time, a divorce must be granted, although 
there is no proof that the parties intended the sep¬ 
aration should be final.'^® 

Under some statutes, the separation must be 
voluntary, and there must be a mutual agreement 
or understanding between the parties to separate 
and to live apart.'^’J' Under other statutes author¬ 
izing divorce when the parties have been living 


missed 69 S.Ct. 748, 336 tJ.S. 932, 
93 Li.EJd. 1092, rehearing denied 69 
S.Ct. 934, 336 U.S. 970, 93 L.Ed. 
1121 . 

44.5 Md.—^Hughes v. Hughes, 132 A. 
2d 119, 213 Md. 452. 

45. D.C.—Martin r. Martin, 160 P. 
2d 20, 82 U.S.App.D.C. 40—^Parks 
V, Parks, 116 P.2d 556, 73 App.D. 
C. 93. 

Md.—^Misner v. Misner, 127 A.2d 547, 
211 Md. 398—Nichols ▼. Nichols, 
30 A.2d 446, 181 Md. 392—France 

V. Safe Deposit & Trust Co. of Bal¬ 
timore, 4 A.2d 717, 176 Md. 306. 

N.C.—^Pruett v. Pruett, 100 S.E.2d 
296, 247 N.C. 13—Oliver v. Oliver, 
13 S.E.2d 549, 219 N.C. 299. 

R.I.—Reilly v. Reilly. 190 A. 476, 57 

R. I. 432. 

Pendency of prior actions 
Where mere living apart for sev¬ 
en years is basis for divorce in com¬ 
puting period of separation for that 
purpose, time elapsing during pend¬ 
ency of prior divorce actions between 
parties may be included. 

Tex.—McGinley v, McGinley, Civ. 
App., 295 S.W.2d 913. 

45.5 Ark.—^McClure v. McClure, 172 

S. W.2d 243, 205 Ark. 1032. 

Idaho.—Jordan v. Jordan, 210 P.2d 

934, 69 Idaho 513. 

La.—Otis V. Bahan, 26 So.2d 146, 209 
La. 1082, 166 A.L.R. 494. 

45.10 Nev.—Caye v. Caye, 211 P.2d 
252, 66 Nev. 78. 

Wash.—^Harp v. Harp, 264 P.2d 276, 
43 Wash.2d 821. 

46. Wis.—Thompson v. Thompson, 
10 N.W. 166, 53 Wis. 153. 

47. Ark.—Owen v. Owen, 184 S.W, 

2d 808, 208 Ark. 23—^Larsen v. 
Larsen, 181 S.W.2d 683, 207 Ark. 
543—Wilder v. Wilder, 181 S.W.2d 
17, 207 Ark. 414—Bookman v. 

Bockman, 165 S.W.2d 256, 204 Ark. 
891—Bockman v. Bockman, 151 S. 

W. 2d 99, 202 Ark. 585. 

D.C.—Martin v. Martin, 160 P.2d 20, 
82 U.S.App.D.C. 40—Butler v. But¬ 
ler, 154 P.2d 203, 81 U.S.App.D.C. 
26. 

Dorsey v. Dorsey, D.C., 94 P. 
Supp. 917, affirmed 195 P.2d 567, 90 
U.S.App.D.C. 284. 

Md.—Matys^ v. Matysek, 128 A.3d 
627, 212 Md. 44—^Ashman v. Ash¬ 
man, 94 A.2d 257, 201 Md. 445— 
Hahn v. Hahn, 64 A.2d 739, 192 Md. 


361—^Foote V. Foote, 57 A.2d 804, 
190 Md. 171—Nichols v. Nichols, 30 
A.2d 446, 181 Md. 392—Beck v. 
Beck, 24 A.2d 295, ISO Md. 321— 
Kline v. Kline, 16 A.2d 924, 179 Md. 
10—Miller v. Miller, 11 A.2d 630, 
178 Md. 12. 

Wis.—Jakubke v. Jakubke. 104 N.W. 
704. 125 Wis. 635. 

Separation agreement as defense see 
infra § 57. 

Essential proof 

To establish ground for divorce 
under five years’ voluntary separa¬ 
tion statute, plaintiff must prove 
that spouse had affirmatively agreed 
to separation through its duration, 
that spouse had silently acquiesced 
during period relied on, or that 
spouse did not actually in good faith 
manifest a desire to continue mar¬ 
riage relation, thus justifying a con¬ 
clusion of acquiescence. 

D.C.—Roberts v. Roberts, 222 P.2d 
408, 95 U.S.APP.D.C. 382. 

Manner of reaching agreement 
Voluntary separation as a ground 
for divorce imparts a mutual agree¬ 
ment to live separate and apart but 
there is no requirement that the 
agreement must be arrived at either 
with calmness and courtesy or w’ith- 
out anger. 

Md.—Matysek v. Matysek, 128 A. 2d 
627, 212 Md. 44, 

Separation compelled by circum¬ 
stances 

(1) A separation, authorizing a di¬ 
vorce, must be mutually voluntary 
and the mutuality cannot exist 
where a wife is compelled to leave 
her husband by circumstances over 
which she had no control. 

Wis.—^Powless V. Powless, 69 N.W.2d 
753, 269 Wis. 552. 

(2) Where the failure of the hus¬ 
band to provide support and a suit¬ 
able home for the wife compelled 
wife to live separate, the living sep¬ 
arately was not voluntary, and hus¬ 
band was not entitled to divorce un¬ 
der statute authorizing a divorce 
where parties have voluntarily lived 
apart for five years. 

Wis.—Powless V. Powless, supra. 

Agreement held not shown 

Realization by both husband and 
wife that their separation is final 
does not of itself establish an agree¬ 
ment that they shall live apart. 


Md.—Lloyd v. Lloyd, 104 A.2d 595, 

204 Md. 352. 

In North Carolina 

(1) It has been held that under 
Pub.Laws 1937, c 100, now G.S. § 
50—6, authorizing divorce on ground 
that husband and wife had lived sep¬ 
arate and apart for two years, mu¬ 
tual consent by the parties to live 
separate and apart is not required 
in order to entitle one of them to ob¬ 
tain a divorce. 

N.C.—Byers v. Byers, 22 S.E.2d 902, 

222 N.C. 298. 

(2) However, there must be at 
least an intention on the part of one 
of the parties to cease cohabitation, 
and this must he shown to have ex¬ 
isted at the time alleged as the be¬ 
ginning of the separation period. 
N.C.—^Mallard v. Mallard, 68 S.E.2d 

247, 234 N.C. C54—Byers v. Byers, 

22 S.E.2d 902, 222 N.C. 298. 

(3) According to some decisions, 
there can be no voluntary separation 
sufficient to form basis for divorce 
without the conscious act of both 
parties, and there must be an agree¬ 
ment, express or implied. 

N.C.—Young V. Young, 34 S.E.2d 154, 

225 N.C. 340—Williams v. Wil¬ 
liams. 29 S.E.2d 39, 224 N.C. 91- 

(4) To authorize divorce on ground 
of separation by mutual consent, it 
must appear that parties lived apart 
in a state of separation because of 
their mutual purpose to do so or be¬ 
cause one so determined and the 
other assented or acquiesced. 

N.C.—^Williams v. Williams, supra. 

(5) There can be no agreement, 
assent, or acquiescence in separation 
so as to form basis for divorce on 
ground of separation by mutual con¬ 
sent, by a spouse who is mentally in¬ 
capable of assenting. 

N.C.—^Williams v. Williams, supra. 

(6) If husband, after parting from 
wife, continued to contribute to her 
support solely in attempt to fulfill 
statutory obligation, his conduct was 
not inconsistent with legal separa¬ 
tion by mutual consent, on basis of 
which husband sought divorce. 

N.C.—Williams v. Williams, supra. 

(7) The statute authorizing di¬ 
vorce in case husband and wife have 
lived separate and apart for two 
years does not contemplate as es¬ 
sential to effectual "separation” a re- 
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separate and apart for a certain period, separation 
need not result from mutual consent,^'^•5 and the par¬ 
ties have “separated"’ within the statute whenever 
the marital association is severed or when the 
spouses intend to live apart, because of their mutual 
purpose to do so, or because one spouse, with or 
without the acquiescence of the other, intends to 
disrupt the marriage.'^^.io Under still other stat¬ 
utes, the living apart need not have been either 
voluntary or mutual to afford cause for divorce.'^'^*^^ 

Where the statute expressly or impliedly requires 
that the separation be voluntary in order to warrant 
a divorce, an involuntary separation is not ground 
for divorce.'^S Ordinarily there must be more than 


a mere physical separation, since the word 'Volun¬ 
tary” signifies willingness, and a willing concert in 
the doing of the act;^^*^ the statutes require a 
physical separation plus a mental disposition which 
gives a voluntary character to the separation ;'^8.io 
and the fact that one spouse has been obliged by 
business or compelled because of military duty, or 
for some other reason, to live apart from the other 
spouse for the required period of time does not of 
itself entitle him or her to a divorce.^s.is 

The initial character of the separation is not 
determinative of the voluntariness of the separa- 
tion.48.20 A separation may be involuntary when it 
first occurs and later may become voluntary,48.25 


pudiation of all marital obligations 
of the husband. 

N.C.—Byers v. Byers, 22 S.E.2d 902, 
222 N.C. 29S. 

(8) However, if husband, after 
parting from wife, made payment 
for her support in recognition of his 
marital status and in discharge of 
one of his marital obligations, they 
were not living “separate and apart” 
within statute authorizing divorce 
on ground of separation by mutual 
consent. 

N.C.—^Williams v. Williams, supra. 

(9) Under Code 1935, § 1659a, 

where husband and wife have lived 
separate and apart for two years, 
following separation by mutual 
agreement, express or implied, their 
marriage may be dissolved; but 
where they have lived separate and 
apart for two years, without previ¬ 
ous agreement, neither is entitled to 
a divorce. 

N.C.—Reynolds v. Reynolds, 187 S.E. 
768, 210 N.C. 554—Parker v. Par¬ 
ker, 186 S.E. 346, 210 N.C. 264. 

(10) Under Pub.Laws 1931, c 72 
providing for divorce where husband 
and wife have lived separate and 
apart for two years, the word “sep¬ 
aration,” as applied to the legal sta¬ 
tus of a husband and wife, means 
more than “abandonment,” and 
means a cessation of cohabitation of 
husband and wife by mutual agree¬ 
ment. 

N.C.—Oliver v. Oliver, 13 S.E.2d 549, 
219 N.C. 299. 

(11) If wife’s assent to separation 
was obtained by fraud or deceit on 
part of husband, separation was not 
“voluntary,” within meaning of G.S. 
§ 50.5 subd 4 authorizing a divorce 
on ground of two years’ separation. 
N.C.—^Pearce v. Pearce, 35 S.E.2d 636, 

225 N.C. 571. 

47.5 Nev.—Caye v. Caye, 211 P.2d 
252, 66 Nev. 78. 

47.10 La.—Otis v. Bahan, 26 So. 2d 
146, 209 La. 1082, 166 A.L.R. 494. 
Nev.—Caye v. Caye, 211 P.2d 252, 66 
Nev. 78. 


47.15 Tex.—^Robertson v. Robertson, 
Civ.App., 217 S.W.2d 132. 

48. Ark.—Serio v. Serio, 143 S.W.2d 
1097, 201 Ark. 11. 

La.—Otis V. Bahan, 26 So.2d 146, 209 
La. 1082, 166 A.L.R. 494. 

N.C.—Taylor v. Taylor, 33 S.E.2d 492, 
225 N.C. 80—^Woodruff v. Woodruff, 
3 S.E.2d 5, 215 NC. 685—Sitterson 
V. Sitterson, 131 S.E. 641, 191 NC. 
319, 51 A.L.R. 760. 

R,I.—Camire v. Camire, 113 A. 748, 
43 R.L 489. 

Imprisonment as defense see infra 
§ 56 (5). 

Insanity as defense see infra § 56 b. 
Provocation or justification 
Under statute authorizing abso¬ 
lute divorce on ground of five years' 
voluntary separation without cohabi¬ 
tation, if wife’s leaving of husband 
was influenced by unkindness or even 
cruelty that is immaterial under the 
statute, since provocation or justifi¬ 
cation for an act is not to say that 
the act is involuntary. 

U.C.—Buford V. Buford, 156 P.2d 567, 
81 U.S.APP.D.C. 169. 

48.5 Md.—Misner v. Misner, 127 A. 
2d 547, 211 Md. 398—^Benson v. 
Benson, 105 A.2d 733, 204 Md. 601 
—Nichols V. Nichols, 30 A.2d 446, 
181 Md. 392. 

Common intent 

A voluntary separation, as used in 
connection with five-year separation 
statute, means a physical separation 
of parties by common consent with 
a common intent not to resume mari¬ 
tal relations, and does not mean a 
mere physical separation with no in¬ 
tention of affecting the marital rela¬ 
tionship. 

Md.—^Prance v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306. 

48.10 D.C.—^Dorsey v. Dorsey, D.C., 
94 P.Supp. 917, affirmed 195 P.2d 
567, 90 U.S.App.D.C. 284. 

N.C.—Young V. Young, 34 S.E.2d 154, 
225 NC. 340. 


48.15 Nev.—Caye v. Caye, 211 P2d 
252, 66 Nev. 78. 

NC.—Byers v. Byers, 22 S.E.2d 902 
222 NC. 298. 

“The separation of the married 
persons referred to in the statute 
means more than mere living apart. 
Business and other necessities may 
require the husband to live in one 
place and the wife at another. A 
separation of this character is not 
within the meaning of the statute. 
The separation intended by the stat¬ 
ute is a separation by which the 
marital association is severed.” 

La.—Otis V. Bahan, 26 So.2d 146, 148, 
209 La. 1082, 166 A.L.R. 494. 

Service In armed forces 

(1) Separation resulting from hus¬ 
band’s entry into the navy was not 
a “voluntary separation” which 
would entitle wife to a divorce on 
ground that husband and wife had 
lived separate and apart for two 
years. 

La.—^De Maupassant v. Clayton, 38 
So.2d 791, 214 La. 812. 

(2) Under statute authorizing di¬ 
vorce when married persons have 
been living separate and apart for 
period of two years or more, testi¬ 
mony of husband, in action for di¬ 
vorce, concerning a letter not pro¬ 
duced at trial allegedly from wife 
to husband when he was in the 
Armed Forces indicating wife’s de¬ 
sire to end their marital relation, 
was not the beginning of voluntary 
separation so as to authorize a di¬ 
vorce at the end of two years, where 
nothing showed prior dissatisfaction 
with the marriage by the wife and 
it was some time later that wife 
moved from matrimonial domicile, 

La.—Otis V. Bahan, 26 So.2d 146, 209 

La. 1082, 166 A.L.R. 494. 

48.20 D.C.—^Dorsey v. Dorsey, D.C., 
94 F.Supp. 917. affirmed 195 P.2d 
567, 90 U.S.APP.D.C. 284. 

48.25 D.C.—^Martin v. Martin, 160 F. 
2d 20. 82 U.S.App.D.C. 40—Bowers 
v. Bowers, 143 F.2d 168, 79 U.S. 
App.D.C. 146. 
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or it may begin at any time after the physical sep¬ 
aration if the parties manifest agreement in a com¬ 
mon intent not to live together again ;^8.30 but 
it must continue without interruption for the pre¬ 
scribed period after the parties have manifested 
agreement in common intent not to live together 
again.^® Continued separation depends on the 
continued intention of the parties.48.40 separa¬ 
tion w^hich begins with the abandonment of one 
party by the other may later be converted into a 


voluntary separation by agreement of both par¬ 
ties ;^S.45 but a separation cannot, at the moment 
of occurrence, constitute both an abandonment of 
one party by the other and a separation by mutual 

agreement.'^S.so 

Where the conduct of the parties constitutes “vol¬ 
untary separation,’’ the ground of divorce is estab¬ 
lished regardless of whether they knew' the legal 
effect of their conduct, in the absence of anything 


la Maryland 

(1) The text rule generally is fol¬ 
lowed. 

Md.—Courtney v. Courtney, 132 A.2d 
576, 213 Md. 600—^Misner v. Mis- 
ner, 127 A.2d 547, 211 Md. 398— 
Lloyd V. Lloyd, 104 A.2d 595, 204 
Md. 352—Ashman v. Ashman, 94 
A.2d 257. 201 Md. 445—Hahn v. 
Hahn, 64 A.2d 739. 192 Md. 561. 

(2) It has been held, however, that 
in order to warrant a divorce on 
ground of five years’ “voluntary sep¬ 
aration” in accordance with statute 
providing therefor, it is necessary 
to prove that separation between 
husband and wife was mutually vol¬ 
untary as of date separation actual¬ 
ly took place. 

Md.—Nichols v. Nichols, 30 A.2d 446, 
181 Md. 392. 

(3) Involuntary separation did not 
subsequently become a voluntary 
separation which would entitle hus¬ 
band to a divorce merely because of 
facts that -wife took some household 
furnishings with her when illness 
forced her to go to live with her par¬ 
ents, that she agreed to sale of oth¬ 
ers and of home and accepted part of 
proceeds, that she indicated she 
would agree to a divorce if she re¬ 
ceived a certain sum of cash, and 
that she had stated that so far as she 
was concerned they were through. 
Md.—Lloyd v. Lloyd, supra. 

48.30 Md.—^Misner v. Misner, 127 A. 

2d 547, 211 Md. 398. 

Acquiescence 

(1) For plaintiff to be entitled to 
a divorce under the voluntary sep¬ 
aration statute, it must be establish¬ 
ed that the separation was voluntary 
at the outset, or that defendant’s si¬ 
lent acquiescence made the separa¬ 
tion voluntary, in the statutory 
sense. 

D.C.—Butler v. Butler, 154 P.2d 203, 
81 U.S.App.D.C. 26. 

(2) Husband’s silent acquiescence 
in continued separation made the 
separation “voluntary” in the stat¬ 
utory sense less than six months 
after it began. 

D.C.—Buford v. Buford, 156 P.2d 
567, 81 U.S.App.D.C. 169. 

(3) Where husband deserted wife, 
without cause, on April 18, 1932, and 
parties did not live together there¬ 
after, and husband filed suit on May 


6, 1938, for absolute divorce, and 
wife, although wishing that husband 
would return, silently acquiesced in 
separation, husband was entitled to 
divorce, since wife’s acquiescence 
made separation “voluntary,” within 
less than a year after it began, with¬ 
in contemplation of statute permit¬ 
ting absolute divorce for voluntary 
separation from bed and board for 
five consecutive years "without co¬ 
habitation. 

D.C.—Parks v. Parks, 116 F.2d 556, 
73 App.D.C. 93. 

(4) In action for absolute divorce 
on ground of voluntary separation 
from bed and board for five consec¬ 
utive years without cohabitation, the 
court must determine from the evi¬ 
dence whether the spouse who re¬ 
sists the application for divorce did 
in good faith manifest a desire to 
continue the marriage relation so as 
to justify the conclusion that there 
was no acquiescence. 

D.C.—Martin v. Martin, 160 F.2d 20, 
82 U.S.APP.D.C. 40. 

48.35 D.C.—^Martin v. Martin, su¬ 
pra. 

Md.—Hahn v. Hahn, 64 A.2d 739, 192 
Md. 561. 

Separation originally voluntary 
Under code provision providing for 
an absolute divorce on the ground 
of voluntary separation from bed 
and board for five consecutive years 
without cohabitation, if either party 
does not voluntarily and continous- 
ly acquiesce in separation during five 
years the divorce is not authorized, 
even though the separation was orig¬ 
inally voluntary on both sides. 

D.C.—Martin v. Martin, 160 F.2d 20, 
82 U.S.App.D.C. 40—Bowsers v. 
Bowers, 143 F.2d. 158, 79 U.S.App. 
D.C. 146. 

48.40 D.C.—^Dorsey v. Dorsey, 195 F. 

2d 567, 90 U.S.App.D.C. 284. 

Xiong separation 

Marriages which, because of long 
separation, have ceased in fact to 
exist, may, for that reason, be legal¬ 
ly ended only where separation has 
been continuously voluntary on part 
of both parties for statutory period. 
D.C.—Roberts v. Roberts, 222 F.2d 
408, 95 U.S.App.D.C. 382. 

G-ood faith 

A husband was entitled to divorce 
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on ground of voluntary separation 
for five years, where separation was 
originally voluntary on both sides 
and wife failed to e.=!tablish that her 
subsequent requests that husband 
return to her were made in good 
faith. 

D.C.—Bowers v. Bowers, 143 P.2d 
158, 79 U.S.App.D.C. 146. 

Period of military service 

(1) Where separation was the vol¬ 
untary act of husband, irrespective 
of his military service or assign¬ 
ments, period of his service in army 
following separation was properly 
considered in determining whether 
separation without cohabitation had 
continued for three years, so as to 
constitute ground for divorce. 

Ark.—Mohr v. Mohr, 215 S.W.2d 

1020, 214 Ark. 607—^IVIogensky v. 
Mogensky, 204 S.W.2d 782, 212 Ark. 
28. 

(2) Husband was entitled to di¬ 
vorce from wife on ground of three 
years separation, %vhere parties lived 
separate and apart for over five 
years and there was no evidence to 
justify finding that a reconciliation 
between them would be possible, not¬ 
withstanding pendency of litigation 
between parties in another state dur¬ 
ing major portion of separation and 
fact that husband served in armed 
forces for about six months during 
that time. 

Nev.—Benson v. Benson, 204 P.2d 
316, 66 Nev. 94. 

(3) It has been held, however, that 
where husband, whose absence from 
place of abode was made necessary 
by employment or status m military 
forces, supported his wife, visited 
her in her home during period of 
separation, entertained guests with 
her, attended social functions and at 
times occupied the same room and 
slept in the same bed, husband was 
not entitled to divorce on ground 
that parties had lived “separate and 
apart” for five years. 

Idaho.—Jordan v. Jordan, 210 P.2d 
934, 69 Idaho 513. 

48.45 Md.—Matysek v. Matysek, 128 
A.2d 627, 212 Md. 44—Campbell v. 
Campbell, 198 A. 414, 174 Md. 229, 
116 A.L.R. 939. 

48.50 Md.—Matysek v. Matysek, 128 
A.2d 627. 212 Md. 44. 
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to suggest that they did not intend to do what they 
did.48-55 Separation by common consent of the 
parties will not lose its voluntary character be¬ 
cause of the mere possibility that it may be termi¬ 
nated on the happening of a condition subse- 

quent.48.60 


According to some authority no divorce may be 
granted to a spouse whose fault causes the separa- 
tion.49 However, under other statutes, where the 
parties have been separated for the statutory period, 
a divorce may be granted regardless of the question 
as to who was to blame for the separation,50 and 


48.55 D.C.—^Hawkins v. Hawkins, 
191 F.2d 344, S9 U.S.App.D.C. 147. 
48.60 Md.—Benson v. Benson, 105 
A.2d 733, 204 Md. 601. 

49. Md.—Campbell v. Campbell, 198 
A. 414, 174 Md. 229, 116 A.L.R. 939. 
Wash.—^McGarry v. McGarry, 44 P.2d 
816, 181 Wash. 689—^Pierce v. 

Pierce, 208 P. 49, 120 Wash. 411. 
Wis.—^Rooney v. Rooney, 202 N.W. 

143, 186 Wis. 49. 

Recrimination see infra § 67. 

Statutory test of right to divorce 
on ground of separation for three 
consecutive years is not whether par¬ 
ties lived apart because of libellee's 
fault, but whether separation came 
about through no fault of libellant. 
Vt.—West V. West, 63 A.2d 864, 115 
Vt. 458. 

Partial fault 

Where wife testified that she and 
husband had lived apart for five 
years and that husband had breached 
agreement limiting number of chil¬ 
dren, that husband resorted to force 
in attempting to satisfy, and in re¬ 
taliation for frustration of, excessive 
sexual demands and told her that if 
she could not act as a wife, she 
should get out, and that wife took 
children and left, and husband did 
not testify, wife’s testimony tended 
to show that the separation was at 
least partly due to husband’s fault, 
and denial of divorce under the five- 
year statute was error. 

Wash.—Svarverud v. Svarverud, 174 
P.2d 779, 26 Wash.2d 573. 

Inducing or justifying separation 
Statute fixing two years’ separa¬ 
tion without cohabitation as ground 
for divorce, if separation was not in¬ 
duced or justified by a cause charge¬ 
able to party seeking divorce, refers 
to something aside from cruelties 
and indignities offered. 

Wyo.—Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 519—Jegendorf v. 

Jegendorf, 157 P.2d 280, 61 Wyo. 
277. 

In ITortli Carolina 

(1) Under rule that no civil rights 
can mure to one out of his own vio¬ 
lation of criminal law, a husband 
may not ground an action for divorce 
on his ow'n criminal conduct towards 
his wife, notwithstanding broad lan¬ 
guage of separation statute. 

N.C.—Byers v. Byers, 25 S.E.2d 466, 
223 N.C. 85. 

(2) Where husband sues wife for 
absolute divorce on grounds of two 
years’ separation, he is not reciuired j 


to establish as constituent elements 
of cause of action that he is injured 
party, but, nevertheless, law will not 
permit him to take advantage of his 
own wrong, and therefore wife may 
defeat husband’s action for absolute 
divorce on ground of two years’ sep¬ 
aration by showing as aflarmative de¬ 
fense that separation of parties has 
been occasioned by act of husband 
in willfully abandoning her. 

N.C.—Johnson v. Johnson, 75 S.E.2d 
109, 237 N.C. 383. 

(3) The statute authorizing ei¬ 
ther party to sue for a divorce if 
husband and wife have lived apart 
for tw’o years does not disclose leg¬ 
islative intent to authorize one 
spouse wrongfully to abandon other 
for period of two years and then 
obtain divorce solely on ground of 
such separation created by complain¬ 
ant’s own dereliction in face of plea 
in bar based on such wrong. 

N.C.—Pharr v, Pharr, 26 S.E.2d 471, 
223 N.C. 115—Byers v. Byers, su¬ 
pra—Brown v. Brown, 196 S.E. 333, 
213 N.C. 347. 

(4) If a plaintiff has remarried 
under mistaken impression that he 
had obtained a valid decree of di¬ 
vorce, fact of such marriage could 
not enure to his benefit or work to 
detriment of defendant in divorce ac¬ 
tion in determining whether alleged 
separation between plaintiff and de¬ 
fendant was caused by plaintiff’s 
fault. 

N.C.—McLean v. McLean, 74 S.E.2d 
320, 237 N.C. 122. 

(5) Under Code 1935 § 1659a, if 
husband unlaw^fully and wrongfully 
abandoned and deserted wife, hus¬ 
band was not entitled to dissolution 
of marriage and divorce in action in¬ 
stituted by him on ground of sepa¬ 
ration for two years. 

N.C.—Hyder v. Hyder, 187 S.E. 798, 
210 N.C. 486. 

(G) An action, under Code 1931 § 
1659 subd 4, may only be brought 
by the injured party. 

N.C.—Reeves v. Reeves, 167 S.E. 129 
203 N.C. 792. 

(7) "The party injured” within C. 
S. § 1659 requiring that the action 
must be by the party injured means 
the party wronged by the action of 
the other. 

N.C.—Lee v. Lee, 108 S.E. 352, 182 N 
C. 61. 

(8) Under Consol.St. c 30 § 5, a 
husband is not entitled to a separa¬ 
tion from wife, although they have 
lived separate and apart for ten suc¬ 
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cessive years, where the separation 
was brought about by cruel and in¬ 
human treatment of the wife by the 
husband. 

N.C.—Sanderson v. Sanderson, 100 
S.E. 590, 178 N.C. 339. 

(9) Under Code 1931, § 1659 (a), 
as amended, Pub.L.1933 c 163, to se¬ 
cure absolute divorce on ground of 
two years’ separation, applicant for 
such divorce need not be injured par¬ 
ty. 

N.C.—Campbell v. Campbell, 176 S.E. 
250, 207 N.C. 859--Long v. Long! 
175 S.E. 85, 206 N.C. 706. 

50. Ariz.—Rozboril v. Rozboril, 135 
P.2(i 221, 60 Ariz. 247. 

—Parks v. Parks, 116 P.2d 556, 
73 App.D.C. 93. 

Idaho.—^Finnegan v. Finnegan, 285 
P.2d 488, 76 Idaho 500—Jolliffe v. 
Jolliffe, 278 P.2d 200, 76 Idaho 95. 
Ky.—Cotton v. Cotton, 209 S.W.2d 
474, 806 Ky. 826—Colston v. Col¬ 
ston, 179 S.W.2d 893, 297 Ky. 250 
■—Best V. Best, 291 S.W. 1032, 218 
Ky. 648—Ward v. Ward, 281 S.W. 
801, 213 Ky. 606. 

La.—North v. North, 113 So. 852, 164 
La. 293—Goudeau v. Goudeau, 84 
So. 39, 146 La. 742—Vincent v. Le 
Doux, 83 So. 439, 146 La. 144. 
Tex.—MoGinley v. McGinley, Civ. 

App., 295 S.W.2d 913. 

Reason for rule 

The five-year law is not to pun¬ 
ish vice or reward virtue, but to 
permit termination in law of cer¬ 
tain marriages which have ceased 
to exist in fact. 

D.C.—Buford v. Buford. 156 P.2d 567, 
81 U.S.App.D.C. 169. 

Subsequent conduct 

Husband was entitled to divorce 
under statute providing for divorce 
where husband and wife have lived 
apart without cohabitation for ten 
years, regardless of the cause of the 
original separation and regardless 
of husband's subsequent conduct. 
Tex.—Robertson v. Robertson, Civ. 
App., 217 S.W.2d 132. 

In Arkansas 

(1) Under acts 1939 No. 20 p 38, 
which amended Acts 1937 No. 167 p 
630, Pope Dig. § 4381, a divorce may 
be granted where either spouse has 
lived separate and apart from the 
other for three years without cohab¬ 
itation, "whether such separation 
was the voluntary act or by the mu¬ 
tual consent of the parties, and the 
question of who is the injured party 
shall be considered only in the set¬ 
tlement of the property rights of 
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where discretionary power to grant or deny a di¬ 
vorce on the ground of separation is conferred on 
the court, evidence of petitioner's good or bad con¬ 
duct is admitted to aid, but not to control, the court 
in the exercise of its discretion, and the court may 
grant a divorce, notwithstanding petitioner’s mis¬ 
conduct where the family life of the parties has been 
disrupted and no advantage is apparent in con¬ 
tinuing the marital status. 

b. Extent of Separation 

In order for parties to live ‘'separate and apart from 
each other” within the terms of the statute, there must 
be a disunity or withdrawal of the parties from each 
other, and the ordinary and usual relationships which 
exist between married persons living together under 
normal conditions must not continue. 

In order to warrant a divorce on the ground of 
mutual or voluntary separation as provided by stat¬ 
ute, it must appear that the parties lived ‘‘separate 


DIVORCE § 42 

and apart from each other,”51-50 language of 

this nature implies disunity or withdrawal of the 
parties from each other.5i-55 Jn order to constitute 
such a separation, the ordinary and usual relation¬ 
ships which exist between married persons living 
together under normal conditions must not con¬ 
tinue,5i-00 and divorce is not warranted where, to all 
outward appearances, the parties were living to- 

gether.51-65 

The term “living apart” as used in the statutes 
means living in a separate abode,^i-'^O and where the 
parties live in the same house, they ordinarily are 
not living separate and apart within the meaning of 
the statutes,52 even though they occupy different 
rooms.52-5 It has been held, however, that there 
may be a separation sufficient as a ground for di¬ 
vorce where husband and wife occupy separate 
rooms under the same roof and do not thereafter live 
together socially or in the home.52-io Where the 


the parties and the ctuestion of ali¬ 
mony.” 

Ark.—Mohr v. Mohr, 215 S.W.2d 1020, 
214 Ark. 607—^McCall v. McCall, 
165 S.’\V.2d 255, 204 Ark. 836— 
Brooks V. Brooks, 143 S.W.2d 1098, 
201 Ark. 14—Jones v. Jones, 137 
S.W.2d 238, 199 Ark. 1000. 

(2) Formerly, and under Acts 1937 
No. 167 p 630, it was held that a 
mutual agreement to separate was 
contemplated and that a divorce 
could not be obtained by a spouse 
whose fault caused the separation. 
Ark.—Carlson v. Carlson, 128 S.W. 
2d 242, 198 Ark. 231—White v. 
White, 116 S.W.2d 616, 196 Ark. 29. 
51. Nev.—George v. George, 41 P.2d 
1059, 56 Nev. 12, 97 A.L..R. 983— 
Herrick v. Herrick, 25 P.2d 378, 55 
Nev. 59. 

R.I.—Smith V. Smith, 172 A. 323, 54 
R.I. 236—Guillot v. Guillot, 106 A. 
801, 42 R.I. 230. 

Refusal of divorce not reg.iiired 

(1) Where defendant in action for 
divorce on ground of three years’ 
separation establishes that plaintiff 
has been guilty of desertion, extreme 
cruelty, or adultery, and is most at 
fault court is not bound to exercise 
its discretion for defendant and re¬ 
fuse plaintiff a divorce. 

Nev.—Kohlsaat v. Kohlsaat, 155 P. 
2d 474, 62 Nev. 485. 

(2) Where husband wilfully de¬ 
serted wife and hid away with an¬ 
other woman for ten years, trial jus¬ 
tice did not abuse his discretion in 
denying husband’s petition for ab¬ 
solute divorce on ground that hus¬ 
band and wife had lived separate and 
apart for more than ten years. 
R.I.—Nardolillo v. Nardolillo, 123 A. 

2d 141. 

51.50 R.I.—Christiansen v. Chris¬ 

tiansen, 28 A.2d 745, 68 R.I. 438. 


Complete separation 

In action for divorce on ground 
of living apart without any cohabi¬ 
tation, complete physical separation 
of living quarters must be had dur¬ 
ing the five-year statutory period, 
unaccompanied by sexual relations. 
Ky.—York v. York, 280 S.W.2d 553. 
Appearance to others 

"Separation,” as used in divorce 
statutes, implies living apart for en¬ 
tire period in such manner that those 
who come in contact with parties 
may see that husband and wife are 
not living together. 

N.C,—^Young v. Young, 34 S.E.2d 154, 
225 N.C. 340. 

51.55 Idaho.—Jordan v. Jordan, 210 
P.2d 934, 69 Idaho 513. 

51.60 R.I.—Christiansen v. Chris¬ 
tiansen, 28 A.2d 745, 68 R.I. 438. 
"Cohabitation” 

(1) Statute providing for divorce 
where spouses have lived apart for 
three consecutive years, without "co¬ 
habitation,” requires proof not only 
that they lived separate and apart 
for three years, but that they so 
lived without cohabitation in its 
broader sense, which does not neces¬ 
sarily mean living together under 
the same roof, and such living must 
have been with the understanding 
of both parties, or their conscious 
act. 

Ark.—^Bookman v. Bockman, 166 S. 
W.2d 256, 204 Ark. 891. 

(2) Word "separation,” as used in 
divorce statutes, means cessation of 
cohabitation, and “cohabitation” 
means living together as man and 
wife, although not necessarily im¬ 
plying sexual relations. 

N.C.—^Young V. Young, 34 S.B.2d 154, 
225 N.C. 340. 

51.65 Ark.—^Brimson v. Brimson, 
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304 S.W.2d 935, motion denied 309 
S.W.2d 29. 

51.70 Idaho.—Jordan v. Jordan, 210 
P.2d 934, 69 Idaho 513. 

Ky.—McDaniel v. McDaniel, 165 S. 
W.2d 966, 292 Ky. 56. 

52. Ala.—Gross v. Gross, 89 So.2d 
737, 265 Ala. 58—Corpus Juris Se¬ 
cundum cited in Rogers v. Rogers, 
63 So.2d 807, 808, 258 Ala. 477. 

Ky.—^McDaniel v. McDaniel, 165 S. 
■W.2d 966, 292 Ky. 56—Gates v. 
Gates. 232 S.W. 378, 192 Ky. 253. 
La.—Quinn v. Bro\STi, 105 So. 624, 159 
La. 570—^Arnoult v. Letten, 99 So. 
218, 155 La. 275—^HAva v. Chavig- 
ny, 84 So. 892, 147 La. 330. 
Wash.—Neff v. Neff, 192 P.2d 344, 
30 Wash.2d 593. 

52.5 Ala.—^Rogers v. Rogers, 63 So. 
807, 258 Ala. 477. 

R.I.—Christiansen v. Christiansen, 28 
A.2d 745, 68 R.I. 438. 

Small house 

Where husband and wife since 
marriage continuously occupied the 
matrimonial domicile, which was a 
small house of two rooms, one oc¬ 
cupied by the husband and the other 
by the wife, there was no “living 
separate and apart” within Act 1916 
No. 269. 

La.—Singleton v. Rogers, 106 So. 781, 
160 La. 196. 

52.10 D.C.—Hurd v. Hurd, 179 F.2d 
68, 86 U.S.APP.D.C. 62. 

Failure to speak to each other 
Evidence that husband and wife, 
while continuing to live in the same 
house, had for twenty years occu¬ 
pied separate bedrooms, had no mar¬ 
ital relations or social life together 
and, although they sometimes ate 
together, did not speak to each oth¬ 
er, established voluntary “separation 
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parties dwell in separate apartments, although in the 
same apartment house, there may be the necessary 
separation.53 

The mere fact that sexual relations cease is not 
a living apart from each other.54 On the other 
hand, there can be no separation or living apart if 
the parties indulge in sexual relations, notwithstand¬ 
ing the fact that otherwise they live separately.^^ 

Under a statute making “separation from bed and 
board” for a certain length of time a ground for 
divorce, sharing a “board” connotes eating together 
with some decent degree of sociability,55.5 and hus¬ 
band and wife who, although they sometimes ate at 
the same table, never ate together with any decent 
degree of sociability are “separated” within the 
meaning of the statute.55.10 

c. Separation under Judicial Decree 

A separation warranting a divorce may be effected 
by act of the parties or under order of court, so that a 
divorce may be granted for separation for the period 
prescribed aithough the parties were living separated 
and apart under a separation decree. 

A separation as a ground for divorce may be ef¬ 
fected by act of the parties or under order of 
court.55.50 So an absolute divorce may be granted 
for separation for the period prescribed although 
during the period the parties are living separate 
and apart under a separation decree,5S at least 


where by the terms of the decree they are not forced 
to live separately.57 Under some statutes, it is ex¬ 
pressly provided that an absolute divorce may be 
granted where the parties have been separated for 
a certain period of time under a decree of limited 
divorce under other statutes a separation under 
a decree of limited divorce is no bar to a suit for 
absolute divorce on the ground of voluntary sepa- 
ration,59 unless during the running of the statutory 
period one of the parties in good faith requests a 
resumption of marital relations.^O 

A separate maintenance decree obtained by the 
wife does not prevent the husband from obtaining 
a divorce for a separation which otherwise contin¬ 
ues for the statutory period,at least where it is 
not shown whether the decree decided anything 
as to the fault of either party.5l-5 

§ 43. Nonsupport of Wife 

a. In general 

b. What constitutes nonsupport 
a. In General 

Generally, nonsupport of a wife is not cause for di¬ 
vorce, unless otherwise provided by statute. 

As a general rule, the nonsupport of a wife, of 
itself, is not ground for divorce, unless made so by 
statute.52 In many states, however, a divorce, either 


from bed and board” as ground for 
absolute divorce. 

D.C.—^Hawkins v, Hawkins, 191 F.2d 
344, 89 U.S.APP.D.C. 147, 

TTse of same dining table 
Fact that husband and wife, after 
separation, continued to live under 
the same roof and shared in the use 
of the same dining table did not es¬ 
tablish that there was no “separa¬ 
tion from bed and board,” w^here 
they did not occupy the same room 
and alternated in the use of the ta¬ 
ble to avoid friction. 

D.C.—Boyce v. Boyce, 153 F.2d 229, 
80 U.S.APP.D.C. 355. 

53. R.I.—Stewart v. Stewart, 122 A. 
778, 45 R.I. 375. 

Apartment liouse owned by husband 
The fact that the husband owned 
the apartment house is of little im¬ 
portance. 

R.I.—Stewart v. Stewart, supra. 

54. Ala.—Corpus Juris Secundum 
cited in Rogers v. Rogers, 63 So.2d 
807, 808, 258 Ala. 477. 

Ky.—Ratliff v. Ratliff, 227 S.W.2d 
989, 312 Ky. 450—Colvin v. Colvin, 

190 S.W.2d 473, 300 Ky. 781_ 

Gates V. Gates, 232 S.W. 378, 192 
Ky. 253. 

La.—Quinn v. Brown, 105 So. 624, 
159 La. 570—^Arnoult v. Letten, 99 
So. 218, 155 La. 275. 


R-L—Christiansen v. Christiansen, 28 
A.2d 745, 68 R.I. 438—Stewart v. 
Stewart, 122 A. 778, 45 R.I. 375. 

55. Ark.—Owen v. Owen, 184 S.W. 
2d 808, 208 Ark. 23. 

R.I.—Reilly v. Reilly, 190 A. 476, 57 
R.I. 432. 

“Cohabitation” 

Word “cohabitation,” in statute 
authorizing divorce for separation 
without “cohabitation” for three con¬ 
secutive years, is used in its popular 
sense and means “sexual inter¬ 
course.” 

Ark.—Ross V. Ross, 213 S.W.2d 360, 
213 Ark. 742—^Varnell v. Varnell, 
182 S.W.2d 466, 207 Ark. 711— 
McClure v. McClure, 172 S.W.2d 
243, 205 Ark. 1032. 

55.5 D.C.—Hawkins v. Hawkins, 191 
F.2d 344, 89 U.S.App.D.C. 147. 
55.10 D.C.—Hawkins v. Hawkins, 
supra. 

55.50 N.C.—Taylor v. Taylor, 33 S. 
E.2d 492, 225 N.C. 80. 

56. U.S.—Locomotive Engineers 
Mut. Life & Acc. Ins. Ass’n v. 
Laurent. C.A.I11., 172 P.2d 889. 

-A-rk.—Jones v. Jones, 137 S.W.2d 
238, 199 Ark. 1000. 

N.C.—^Lockhart v. Lockhart, 27 S.E. 
2d 444, 223 N.C. 559—Cooke v. 
Cooke, 80 S.E. 178, 164 N.C. 272 49 
L.R.A.,N.S., 1034. 
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57. Ky.—Brown v. Brown, ISO S.W. 
921, 172 Ky. 754. 

58- Minn.—Gerdts v. Gerdts, 265 N. 

W. 811, 196 Minn. 599. 

Duration of separation under decree 
Separation for a period in excess 
of five years, only three years of 
which was under a decree of limited 
divorce, did not constitute grounds 
for absolute divorce within the 
meaning of the statute making sep¬ 
aration under a decree of limited di¬ 
vorce for more than five years 
grounds for absolute divorce. 

Minn.—Moravitz v. Moravitz, 285 N. 
W. 884, 205 Minn. 389. 

59. Wis.—Krause v. Krause, 187 N. 
W. 1019, 177 Wis. 165. 

60. Wis.—Krause v. Krause, supra. 

-'^riz.—Schuster v. Schuster, 23 
P.2d 559, 42 Ariz. 190. 

61.5 Wyo.—^Dawson v. Dawson, 177 
P.2d 200, 62 Wyo. 519. 

62 . Ark.—Hodge v. Hodge, 255 S.W. 
1090, 161 Ark. 299. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196—Stevenson v. Ste¬ 
venson, 94 So. 860, 84 Fla. 678. 
Iowa.—Joneson v. Joneson, 86 N.W. 
2d 877—Parker v. Parker, 65 N.W. 
2d 183, 244 Iowa 159. 

Md.—Smith V. Smith, 84 A.2d 890, 
198 Md. 630. 
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absolute or limited, is authorized where the husband 
refuses or neglects to provide suitable maintenance 
for the wife.62 

A wife may not obtain a divorce for nonsupport 
if she abandons or refuses to live with her husband 
without just cause,or, without justifiable cause, 
compels him to leave,^5 or where the parties sepa¬ 
rate and remain apart by mutual consent and the 
husband is never requested to contribute to the 
support of the absent members of his family or 
refuses to do so.66 Where a wife voluntarily leaves 
her husband after a separation agreement and does 
not offer to return but refuses to do so, she is not 
entitled to a separation on the ground of nonsup¬ 
port but where in a prior action between the par¬ 
ties the husband had been ordered to remove himself 
from the home of the parties, the wife's failure 
to invite him back is not a bar to a subsequent suit 
for divorce on the ground of nonsupport67-5 
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A Statute permitting a divorce for nonsupport in 
favor of a wife when she has lived apart from the 
bed and board of her husband and without his sup¬ 
port for a specified period has no regard for the 
question of marital fault or provocation by either 
party ;®7.io and neither the voluntary act of the wife 
in leaving her husband, her improper conduct justi¬ 
fying him in leaving, nor her refusal to receive and 
accept maintenance from him without good reason 
is sufficient to deny her relief.^"- 

Period of nonsupport. The statutes usually pre¬ 
scribe that the husband's failure or neglect to sup¬ 
port his wife must continue for a certain period of 
time,6S and, when required, the failure to provide 
must continue for the specified period next preced¬ 
ing the filing of the petition.69 Where a husband 
willfully deserted his wife and his whereabouts was 
unknown to the wife, she is not precluded from ob¬ 
taining a divorce for failure of the husband to pro- 


Mo.—Lowe V. Lowe, App., 229 S.W. 
2d 7—Hess v. Hess, 113 S.W.2d 139, 
232 Mo.App. 825—^England v. Eng¬ 
land, 39 S.W.2d 429. 225 Mo.App. 
725. 

N.J.—Pfeiffer v. Pfeiffer, 61 A.2d 736, 
1 N.J, 55. 

Ohio.—Berry v. Berry, 18 Ohio N.P., 
N.S., 521. 

Pa.—Leavitt v. Leavitt, Com PI., 34 
Del.Co. 223—^Ziegenfus v. Ziegen- 
fus, Com.Pl., 21 Leh.L.J. 356—Baird 

V. Baird, Com.Pl., 36 West.L.J. 41— 
In re Vaughn’s Estate, Orph., 62 
York Leg.Rec. 205. 

Tex.—Gray v. Gray, Civ.App., 286 S. 

W. 2d 223. 

Wash.—Christiansen v. Department 
of Social Security, 131 P.2d 189, 
15 Wash.2d 465. 

19 C.J. p 71 note 21. 

Duty of husband to support wife see 
Husband and Wife § 15. 

Nonsupport as: 

Cruelty see supra § 29. 

Gross neglect of duty see supra § 
40. 

Indignity see infra § 44 b (2) (e). 

63. Mich.—Burke v. Burke, 24 N.W. 

2d 99, 315 Mich. 437. 

N.M.—Holloman v. Holloman, 162 P. 

2d 782, 49 N.M. 288. 

N.T.—Champagne v. Champagne, 14 
N.Y.S.2d 715, 258 App.Div. 759. 

England v. England, 129 N.Y.S.2d 
167, 205 Misc. 645—Rochester Gen¬ 
eral Hospital V. Ingstrum, 298 N. 
T.S. 603, 164 Misc. 148, reversed on 
other grounds 13 N.T.S.2d 792, 171 
Misc. 288. 

Zalewski v. Zalewski, 101 N.Y.S. 
2d 950—Meyer v. Meyer, 9 N.Y.S. 
2d 28—^Drummond v. Drummond, 
151 N.Y.S. 477. 

R.L—Scullin v. Scullin, 13 A.2d 702, 
65 R.I. 91. 

Wash.—Barnhart v. Barnhart, 186 P. 
267, 109 Wash. 110. 

27A C.J. S.—10 


Wyo.—Corpus Juris Secundum cited 
in Dawson v. Dawson, 177 P.2d 200, 
203. 62 Wyo. 519. 

19 C.J. p 71 note 22. 

Where husband was griilty of 
drunkenness, gambling, adultery, 
neglect of his wife, children, and 
home, and wasted his wages so that 
his parents were compelled to pro¬ 
vide funds for support of his family, 
wife was held entitled to divorce. 
Tex.—Turner v. Turner, Civ.App., SS 
S.W.2d 1063. 

64. Cal.—Colombo v. Colombo, 1C2 
P.2d 995, 71 C.A.2d 577. 

Hawaii,—Mattos v. Mattos, 31 Ha¬ 
waii 568. 

19 C.J. p 72 note 24. 

Defenses for alleged nonsupport see 
infra § 56 (6). 

Absence of obligation 

Where wife, after denial of her pe¬ 
tition for divorce, did not offer to or 
desire to live with her husband, even 
though he established a home away 
from his parents, with whom she had 
objected living, husband was under 
no obligation to provide for her sup¬ 
port, and therefore she was not en¬ 
titled to a divorce on ground of neg¬ 
lect of husband to provide. 

R.I.—Zinno v. Zinno, 106 A.2d 256, 82 

R. L 99. 

65. Nev.—Smith v. Smith, 274 P. 9, 
51 Nev. 271. 

N.Y.—Masefield v. Masefield, 64 N.Y. 

S. 2d 358. 

66. Ind.—Barnett v. Barnett, 61 N.E. 
737, 27 Ind.App. 466. 

67. N.Y.—Reischfield v. Reischfield, 
166 N.Y.S. 898, 100 Misc. 561. 

Offer in good faith. 

Before wife was entitled to judg¬ 
ment of separation on ground that 
husband had failed to support her 
while they were living separate and 
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apart b3" mutual consent, wife was re¬ 
quired to establish that she offered in 
good faith to return to husband and 
resume marital status, and lack of 
.such proof required dismissal of 
wife’s cause of action for separation. 
N.Y.—Batchelor v. Batchelor, 68 N.E. 
2d 6S1, 295 N.Y. 544—Solomon v. 
Solomon, 49 N.E.2d 470, 290 N.Y. 
337. 

Pilicaza v. Filicaza, 79 N.Y.S.2d 
5S4, 102 Misc. 76. 

67.5 Wis.—Buss V. Buss, 32 N.W.2d 
253, 252 Wis. 500. 

67.10 Ala—Gardner v. Gardner, 34. 
So.2d 157, 250 Ala. 251—Knabe v. 
Berman, 175 So. 354, 234 Ala. 433, 
111 A.L.R. 864—Barrington v. Bar¬ 
rington, 89 So. 512, 206 Ala. 192, 17 
A.D.R. 789. 

67.15 Ala.—Gardner v. Gardner, 34. 
So.2d 157, 160, 250 Ala. 251. 

“A wife maj’ commit acts of adul¬ 
tery or other misconduct and cause 
her husband to leave her. or she may 
do so and leave him voluntarily and 
continue to commit such acts while 
living apart from him, but if she 
does not receive support from him for 
two years next before filing the bill 
by her, though in doing so she re¬ 
fuses his offer of support, or if he is 
unable to provide such support, she 
may nevertheless get a divorce on 
account of their separation with non- 
support for those two years.” 

Ala.—Gardner v. Gardner, supra. 

68. Cal.—Porter v. Porter, 198 P. 
1006, 52 C.A. 452. 

Hawaii.—Mattos v. Mattos, 31 Ha¬ 
waii 568. 

19 C.J. p 72 note 23. 

69. R.I.—^Zinno v. Zinno, 106 A.2d 
256, 82 R.L 99—^Hurvitz v. Hur- 
vitz, 119 A. 58, 44 R.I. 478, motion, 
denied 119 A. 497, 44 R.L 501. 
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vide for her for at least one j^ear next before the 
filing of the petition, because she had not requested 
her husband to support her during the year, since 
the law does not require the doing of that which is 
impossible.69-5 

The time during which the wife receives support 
under an order of court in a prior suit is not to be 
computed in the statutory periodJ^ 

b. What Constitutes Nonsupport 

(1) In general 

(2) Willfulness and wantonness 

(3) Ability of husband 

(4) Ability of wife 

(1) In General 

What constitutes nonsuppopt of a wife under statutes 
making it a ground for divorce is to be determined in 
each case by the peculiar circumstances thereof. 

Where under the statutes nonsupport is made a 
cause for divorce, the sufficiency of the maintenance 
or support furnished by the husband depends on 
the condition and social rank of the parties and is 
to be determined in each case by the peculiar cir¬ 
cumstances thereof.*^! The failure of a husband to 
give his wife money is not of itself failure to sup- 
port.72 On the other hand, the husband's refusal 
to support his wife on her reasonable offer to return 
to him constitutes a failure to support.'^S Where the 
husband was guilty of refusal and neglect to support 
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his wife between certain dates, the fact that he sub¬ 
sequently made delayed payment does not eliminate 

the fact of nonsupport.'^3.5 

Failure to support family or children. Under a 
statute which makes neglect or refusal of the hus¬ 
band to make “suitable provision for his family'^ a 
ground for divorce, what constitutes “suitable pro¬ 
vision" is relative and depends on the circumstances 
of the particular case.'^^-^O Xo warrant the granting 
of a divorce under such provision, the husband's neg¬ 
lect or refusal must have continued for such time 
as is sufficient to indicate a settled purpose to dis¬ 
regard his obligation in that regard. '^3.15 ^ 

who had left her husband and had taken their chil¬ 
dren with her is not entitled to a divorce because 
the husband failed to support the children while they 

were in her custody.'^3.20 

Nonsupport of minor children of the parties 
does not give rise to a cause of action by the wife 
for a divorce based on nonsupport of the wife.'^3.25 

(2) Willfulness and Wantonness 

In order to warrant a divorce under some statutes, 
the refusal or neglect of the husband to support his wife 
must be willful. 

Where the statute authorizing a divorce for non¬ 
support of a wife does not prescribe willful neglect 
as an element of nonsupport, simple neglect by the 
husband to support his wife is sufficient.74 


69.5 R.I.—Nardolillo v. Nardolillo, 
123 A.2d 141. 

70. R.I.—Roy V. Roy, 116 A. 283, 44 

R. I. 160. 

Voltuitary or iuvolimtary payments 

Whether the payments were made 
involuntarily or under a consent or¬ 
der is immaterial. 

R.I.—Roy V. Roy, supra. 

71. Tenn.—Roberts v. Roberts, 125 

S. W.2d 199, 22 Tenn.App. 651. 

Utah.—^Holman v. Holman, 77 P.2d 

329, 94 Utah 300. 

19 C.J. p 72 note 28. 

ILivingf beyond husband’s income 
A wife is not entitled to a divorce 
for nonsupport where she lived be¬ 
yond her husband’s income. 

Mich.—^Zakrzewski v. Zakrzewski, 212 
N.W. 80, 237 Mich. 459. 

Suitable medicine when needed is a 
part of a proper support. 

Me.—Thompson v. Thompson, 9 A. 
888, 79 Me. 286. 

Conduct held to constitute nonsup. 
pozt warranting* divorce 

(1) In general. 

Mich.—^Paquette v. Paquette, 23 N. 
W.2d 98, 314 Mich. 605. 

(2) Husband's failure when em¬ 
ployed to provide a home for wife and 
minor children other than with his 


parents, which was unsatisfactory, 
or to contribute to their support, 
amounted to “nonsupport” entitling 
wife to a divorce. 

Mich.—^Van Houten v. Van Houten, 
31 N.W.2d 734, 320 Mich. 604. 

(3) Pact that husband, who had 
earned four thousand five hundred 
dollars during year preceding filing 
of wife’s petition for divorce on 
ground of neglect to provide, had 
paid wife one hundred fifty dollars 
during such year would not preclude 
wife from obtaining divorce on such 
ground. 

R.I.—Cairo v. Cairo, 120 A.2d 556, 
83 R.I. 502. 

Housupport held uot shown 

(1) Where husband during time he 
was in armed services provided wife 
with an allotment and power of at¬ 
torney so she could have access to 
his cash, bank account, securities, 
and insurance, and wife was able to 
have all necessities and many com¬ 
forts of life, and husband after re¬ 
turn from war lived at home of wife’s 
parents as an invited guest, and hus¬ 
band offered to pay a share of cost 
for maintaining home but was never 
told how much he should pay, hus¬ 
band could not be charged with non¬ 
support. 


Mich.—Hadley v. Hadley, 36 N.W.2d 
144, 323 Mich. 555. 

(2) Wife was not entitled to sep¬ 
aration on ground of nonsupport be¬ 
cause husband required wife to live 
in a room in an apartment occupied 
by husband’s mother and sister, 
where mother was dependent on hus¬ 
band for her support and husband 
could not afford to keep two homes, 
in absence of showing that there 
was any discord between wife and 
mother. 

N.Y.—Crutchfield v. Crutchfield, 75 N. 
Y.S.2d 339. 

72. Mo.—Donley v. Donley, 131 S.W. 
356, 150 Mo.App. 660. 

73. N.Y.—Branch v. Branch, 264 N. 
Y.S. 695, 142 Misc. 464. 

73.5 Mich.—Irvine v. Irvine, 63 N. 

W.2d 618, 339 Mich. 375. 

73.10 Wash.—Baselt v. Baselt, 224 
P.2d 631, 37 Wash 2d 461. 

73.15 Wash.—Baselt v. Baselt, su¬ 
pra. 

73.20 Wash.—Svarverud v. Svarver- 
ud, 174 P.2d 779, 26 Wash.2d 573. 

73.25 N.Y.—Masefield v. Masefield, 
64 N.Y.S.2d 358. 

74. Nev.—Jewell v. Jewell, 292 P. 
616, 53 Nev. 97. 
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However, some statutes provide that the refusal 
or neglect to support in order to constitute ground 
for divorce must be willful, gross, or wanton and 
cruel,75 and when the evidence is sufficient to sus¬ 
tain the charge of willful nonsupport, and it is ap¬ 
parent that it is the settled purpose of the husband 
not to support his wife, the court may not arbitrarily 
refuse to grant a divorce.76 The failure to provide, 
to be willful, must be intentional or the result of 
such callous neglect and indifference as to be equiva¬ 
lent to an intentional failure.'^'^ 

Simple neglect or refusal to support is not suffi¬ 
cient to justify a decree,^8 at least in the absence 
of any subsequent injury to the wife’s health or any 
reasonable apprehension thereof It is not enough 
to show that the husband is incompetent and lacking 
in judgment.^® 


DIVORCE §43 

r3) Ability of Husband 

Where the husband is without ability to contribute 
support to his wife, nonsupport ordinarily is not a cause 
for divorce. 

It is generally the rule, at least where so declared 
by statute, that nonsupport of a wife is not a cause 
for divorce where the husband has no ability to 
support her.si Accordingly, if the nonsupport re¬ 
sults from his imprisonment for crime, it is not 
ground for divorce.^^ jn order to obtain a divorce 
on the ground of “neglect and refusal to provide,*'* 
the respondent must not only have the physical ca¬ 
pacity to earn, but he must also have the opportunity 
to apply such capacity and one without the 

other is not sufficient.s 2.10 

The terms “abilitj^” or “pecuniary ability” as used 
in the statute have been held to mean the ability to 
provide for a wife either from labor or from prop¬ 
erty rather than from property alone, S3 and hence 


75 . Mass.—Young: v. Young:, 129 N. 
E.2d 894, 333 Mass. 7G7. 

Utah.—Stevenson v. Stevenson, 190 P. 
776, 56 Utah 289. 

Wash.—Carey v. Carey, 25 P.2d 973, 
174 Wash. 606—Metzger v. Metzger, 
203 P. 936, 118 Wash. 479. 

19 C.J. p 72 note 30. 

76. Utah.—Stevenson v. Stevenson, 
190 P. 776, 56 Utah 289. 

77. Utah.—^Holman v. Holman, 77 
P.2d 329, 94 Utah 300. 

When nonsupport is willful, etc. 

(1) Where, shortly after their mar¬ 
riage, the husband enlisted in the 
United States Army, the nation then 
being at war, and some months after 
enlistment arranged an allotment out 
of his army pay so that the wife re¬ 
ceived thirty dollars per month, and 
it did not appear that the husband 
was able to pay anything more, there 
was no “willful neglect to provide 
for the wife the common necessaries 
of life" within Civ.Code § 105, so as 
to warrant divorce. 

Cal.—Porter v. Porter, 198 P. 1006, 
52 C.A. 452. 

(2) A wife who was permitted by 
husband to retain the money which 
she received from the sale of milk 
and butter, who was dressed as well 
as the ordinary farmer’s wife in the 
vicinity, and was well provided with 
vegetables and fruit raised on fa¬ 
ther-in-law's farm, with whom wife 
and husband lived, was not entitled 
to a divorce on the ground of “will¬ 
ful neglect” to provide the common 
necessaries of life, although wife 
was required to practice economy 
not to her liking as result of cur¬ 
tailed income of husband during de¬ 
pression. 

Utah.—Holman v. Holman, 77 P.2d 
329, 94 Utah 300. 


(3) Nonsupport is wanton, gross, 
and cruel, where the parties had sep¬ 
arated as the result of mutual fault, 
and the husband was of sufficient 
ability to support the wife and neg¬ 
lected to do so, and refused to visit 
her on request and made no answer 
to her proposals to visit him, and 
Anally when she returned to his 
house refused to receive her. 

Vt.—Lillie V. Lillie, 26 A. 525, 65 Vt. 

109. 

(4) Under a statute making willful 
neglect a ground for divorce, the 
neglect must be such as leaves the 
wife destitute of the common neces¬ 
saries of life or such as would leave 
her destitute but for the charity of 
others. 

Cal.—Washburn v. Washburn, 9 C. 

475. 

78. Vt.—^Whitaker v, Whitaker, 102 

A. 1036, 92 Vt. 301. 

19 C.J, p 72 note 31. 
aambling 

(1) Where a husband, as a general 
rule, has provided for his family 
in a manner suitable to their station 
in life, the fact that he occasionally 
by gambling loses money which he 
might use for the support of his fam¬ 
ily does not entitle the wife to a 
divorce on the ground of gross or 
wanton and cruel neglect to support. 
Mich,—Cadieux v. Cadieux, 146 N.W. 

161, 180 Mich. 99. 

(2) Husband’s petty gambling for 
checks calling for nickels and dimes, 
redeemable in cash or merchandise, 
which apparently did not straiten 
family’s pecuniary resources is not 
alone cause for divorce. 

Mich.—^Prielink v. Frielink, 239 N.W. 

888, 256 Mich. 472. 

79. Mass—Peabody v. Peabody, 104 

Mass. 195. 


sa Wash.—IMetzger v. Metzger, 203 
P. 936, 118 Wash. 479. 

81. Hawaii.—Mattos v. Mattos, 31 
Hawaii 568. 

R.I.—^Hurvitz v. Hurvitz, 119 A. 58, 
44 R.L 478, motion denied 119 A. 
497, 44 R.I. 501. 

Wis.—Goerner v. Goerner, 187 N.W. 
976, 177 Wis. 603, mandate amend¬ 
ed 187 N.W. 1023, 177 Wis. 603. 

19 C.J. p 72 note 33. 

Aged husband 

Inability of a husband to support 
his wife when he is more than seven¬ 
ty five years of age and wife is in 
need of his care is not a ground for 
separation. 

N.Y.—In re Smith’s Will, 72 N.Y.S. 

2d 609, 190 Misc. 285. 

Ability and neglect for specified time 
Neglect and refusal to provide 
must relate to the year next before 
the filing of petition for divorce, and 
the ability to provide as well as the 
neglect to do so must have continued 
during such period. 

R.I.—^Blatchford v. Blatchford, 20 A. 
2d 539, 67 R.I. 24. 

82. R.I.—^Hammond v. Hammond, 23 
A. 143, 15 R.L 40, 2 Am.S.R. 867. 

82.5 R,I.—^Blatchford v. Blatchford, 
20 A.2d 539, 67 R.I. 24. 

82.10 R.I.—Blatchford v. Blatchford, 
supra. 

83. N.H.—James v. James, 58 N.H. 
266—Davis v. Davis, 37 N.H. 191. 

Refusal to work 

"Pecuniary ability" means “suffi¬ 
cient ability to provide suitable main¬ 
tenance for a wife, whether derived 
from the income of property, personal 
labor, or any other source,” but this 
does not refer to the capacity of the 
husband to acquire means for the 
wife’s support, but to the money re¬ 
ceived by him as salary or wages, 
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where a husband who has sufficient mental and phys¬ 
ical ability to support his wife fails to do so by rea¬ 
son of his neglect or indifference, the wdfe is en¬ 
titled to a divorce on the ground of nonsupport, 
although the statute provides that the failure to sup¬ 
port must be gross or wanton and cruel but there 
appears to be some authority to the contrary.^ 6 

(4) Ability of Wife 

Although a wife is able to maintain herself, she may 
be entitled to a divorce for nonsupport. 

Notwithstanding the fact that she is able to main¬ 
tain herself, a wdfe ordinarily is entitled to a divorce 
for the failure of the husband to make suitable pro¬ 
vision for his family.87 

In some jurisdictions, how^ever, where the earn¬ 
ings of both husband and wdfe are community prop¬ 
erty the control of which belongs to the husband, 
where the earnings of the wife are sufficient for her 
support and are applied to that purpose, she may not 
secure a divorce for the failure of the husband to 
provide for her support.®^ 

§ 44(1). Personal Indignities 

Under some statutes, personal indignities are cause 
for divorce, and such ground is distinct from that of 
cruelty or desertion. 

Under some statutes, it is a ground for divorce 
that one spouse has inflicted personal indignities on 
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the other.®^ This cause is distinct from cruelty, 
discussed supra §§ 24-33, as a ground for divorce,®^) 
and also differs from willful desertion as a cause 
for divorce.^*^-^ 

Generally, the fact that the parties to a marriage 
are not likely to live together again docs not war¬ 
rant the granting of a divorce for indignities in the 
absence of proof that a statutory ground therefor 
exists.^® 

§ 44(2). - What Constitute Indignities 

In order to constitute personal indignities within the 
divorce lav/s, the indignity must be to the person of the 
injured spouse, and it must consist of a course of con¬ 
duct calculated to make the life of the complaining party 
intolerable. 

In order to constitute personal indignities within 
the divorce laws, the indignity must be to the per¬ 
son of the injured spouse,^<^*50 and while it has 
been held that the statute requires the infliction of 
corporal pain or, at least, an attempt to do so,90-55 
the word ‘‘person” has been considered to refer to 
the spirit as well as to the body,90.60 and language 
and the harmful effects thereof may be a basis for 
divorce for personal indignities. 

The offense of inflicting personal indignities on a 
spouse, although similar to that of cruelty, includes 
conduct which is not within the definition of cruel¬ 
ty as a ground for divorce.^i It has been said that 


and hence the wife cannot obtain a 
divorce because the husband will not 
work and has therefore no means for 
her support. 

Vt.—Jewett V. Jewett, 17 A. 734, 61 
Vt. 370. 

19 C.J. p 72 note 35 [a]. 

84. Mich,—Gellatly v. Gellatly, 151 
N.W. 1037, 185 Mich. 382. 

N.M.—Taylor v. Taylor, 145 P. 1075, 
20 N.M. 13. 

85. Mich.—Gellatly v. Gellatly, 151 
N.W. 1037, 185 Mich. 382. 

86. Cal.—^Washburn v. Washburn, 9 
C. 475. 

19 C.J. p 73 note 38. 

87. Wash.—^Merriam v. Merriam, 134 
P. 1058, 75 Wash. 389. 

Wis.—^Keeler v. Keeler, 24 Wis. 522. 

88. Cal.—Hammond v. Hammond, 
267 P. 893, 92 C.A. 212. 

19 C.J. p 73 note 41. 

Season Is that his consent that 
her earnings be applied for that pur¬ 
pose is a performance of his legal 
obligation. 

Cal.—^Rycraft v. Rycraft, 42 C. 444— 
Washburn v. Washburn, 9 C. 475. 

89. Ark.—Poe v. Poe, 231 S.W. 198. 
149 Ark. 62. 

Mo.—McCormack v. McCormack. 

App., 238 S.W.2d 858. 


Or.—Jerman v. Jerman, 275 P. 915, 
129 Or. 402. 

Pa.—Pas waters v. Paswaters, 19 Pa. 
Dist. & Co. 617—Bcaverson v. Beav- 
erson, 8 Pa.Dist. & Co. 734, 40 York 
Leg.Rec. 26—^Kehler v. Kehler, 8 
Pa.DLst. & Co. 684, 22 Sch.Leg.Rec. 
383. 

Jones V. Jones, 30 PaDist. 94, 15 
Del.Co. 255, 34 York Leg Rec. 174— 
Abbott V. Abbott, 29 Pa.Dist. 97, 
reversed on other grounds 75 Pa. 
Super. 483. 

Loughner v, Loughner, Com.Pl., 
27 West.L.J. 205. 

Wash.—Detjen v. Detjen, 244 P.2d 
238, 40 Wash.2d 479. 

Wyo.—Mahoney v. Mahoney, 299 P. 

273, 43 Wyo. 157. 

19 C.J. p 46 note 1, p 73 note 43. 
Ground as available to husbaad 
In some jurisdictions, where for¬ 
merly the wife only could sue on 
this ground, the cause is now also 
available to the husband. 

Pa.—Cunningham v. Cunningham, 181 
A. 458, 119 Pa.Super. 380—Bitting 
V. Bitting, 19 Leh.L J. 40. 

19 C.J. p 73 note 43 [a], 

90. Pa.—Robinson v. Robinson, 133 
A.2d 259, 183 Pa.Super. 674—Eberly 
V. Eberly, 36 A.2d 729, 154 Pa.Su¬ 
per. 641—Brown v. Brown, 189 A. 
711, 124 Pa.Super. 237, certiorari 
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denied 58 S.Ct 650, 303 U.S. 642, 
82 L.Ed. 1102—Lynn v. Lynn, 76 
Pa.Super. 428. 

Aller v. Aller, 1 Pa.Dist. & Co. 16, 
50 Pa.Co. 460, 69 Pittsb.Leg.J. 513. 

Schiele v. Schiele, 30 Pa.Dist. 313. 

90.5 Or.—Leahy v. Leahy, 303 P.2d 
952, 208 Or. 659. 

90.10 Ark.—Lipscomb v. Lipscomb, 
295 S.W.2d 335, 226 Ark. 956. 

90.50 Pa.—Carter v. Carter, 72 A.2d 
621, 166 Pa.Super. 499—Monaco v. 
Monaco, 50 A.2d 520, 160 Pa.Super. 
117—Othmer v. Othmer, 45 A.2d 
389, 158 Pa.Super. 384. 

Del Sordo v. Del Sordo, Com.Pl., 
9 Fay.L.J. 142. 

90.55 Tenn.—Garvey v. Garvey, 203 
S.W.2d 912, 29 Tenn.App. 291. 

90.60 Pa.—Trimbur v. Trimbur, 91 
A.2d 307, 171 Pa.Super. 541. 

90.65 Wash.—^Detjen v. Detjen, 244 
P.2d 238, 40 Wash.2d 479—Thomp¬ 
son V. Thompson, 132 P.2d 734, 16 
Wash.2d 78. 

91. Mo.— Corpus Juris qL^oted in 
Bassett v. Bassett, 280 S.W. 430. 
435. 

Pa.—^Eberly v. Eberly, 36 A.2d 729, 
154 Pa.Super. 641—Hep worth v. 
Hepworth, 195 A. 924, 129 Pa.Su¬ 
per. 360. 

19 C.J. p 73 note 44, 
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the indignities in the^ statutory sense must amount to j There is no hard and fast rule as to what words 
a species of mental^- or physicals cruelty, or of in- j or acts constitute indignities rendering the condition 
jury accompanied with insult or hatred,and that j of the injured party i/itolcrable,^*^*^ but this depends 
the 3 r must be such as cannot be relieved by any ex- | on the *acts of each case/^'^ the position in life, 
ertions of the injured party.95 j 


92. Mo.—^Whitwell v. Whilwell, 300 
S.W. 455, 318 Mo. 476*—Bassett v. 
Bassett, 280 S.W. 430. 

Clark V. Clark, App., 306 S.W.2d 
641—Ames v. Ames, App., 284 S. 
W.2d 8SS—Hicks v. Hicks, App., 270 
S.W.2d 625—Cadenhead v. Caden- 
head, App., 265 S.W.2d 426—Garton 

V. Garton, App., 246 S.W.2d 832— 
Politte V. Politte, App., 230 S.W. 
2d 142—Hoftman v. Hoffman, App., 
224 S.W.2d 554—O’Donnell v. 
O'Donnell, App., 216 S.W.2d 764— 
Elliston V. Elliston, App., 215 S. 

W. 2d 63—Fawkes v. Fawkes, App., 

204 S.W.2d 132, affirmed State ex 
rel. Fawkes v. Bland, 210 S.W.2d 
31, 357 Mo. 634— Corpus Juris Se¬ 
cundum cited in Haushalter v. 
Haushalter, App., 197 S.W.2d 703, 
708—Key v. Key, App., 93 S.W.2d 
256—Hogsett v. Hogsett, App., 83 
S.W.2d 152—Boelime v. Boehme, 
App., 72 S.W.2d 115—Tate v. Tate, 
69 S.W.2d 790, 227 Mo.App. 1141— 
Milton V. Milton, App., 54 S.W.2d 
775—England v. England, 39 S.W. 
2d 429, 225 Mo.App. 725—Wirth- 
man v. Wirthman, 39 S.W.2d 404, 
226 Mo.App. 692—Magruder v. Ma- 
gruder, App., 31 S.W.2d 213—Tebbe 
V. Tebbe, 21 S.W.2d 915, 223 Mo. 
App. 1106—Gibson v. Gibson, App., 
16 S.W.2d 646—Weisheyer v. 
Weisheyer, App., 6 S.W.2d 989— 
Bedal v. Bedal, App., 2 S.W.2d 180 
—Ryan v. Ryan, App., 300 S.W. 
1046—Becherer v. Becherer, App., 
299 S.W. 61—Teel v. Teel, 289 S.W. 
973, 221 Mo.App. 104—Grath v. 

Grath, App., 261 S.W. 718—O’Hern 
V. O’Hern, 228 S.W. 533, 206 Mo. 
App. 651—Revercomb v. Rever- 
comb, App., 222 S.W. 899. 

19 C.J. p 73 note 45. 

Mental suffering as cruelty see su¬ 
pra §§ 28(l)-28(5). 

Similar grounds 

“Indignities to person” which is 
ground for divorce in Pennsylvania, 
is the “mental cruelty” which is 
ground for divorce in Florida. 

Fla.—Gordon v. Gordon, 36 So.2d 774, 
160 Fla. 838, 4 A.L.R.2d 102. 

93. Mo.—Politte v. Politte, App., 230 
S.W.2d 142—Hoffman v. Hoffman, 
App., 224 S.W.2d 554—Elliston v. 
Elliston, App., 215 S.W.2d 63— 
Fawkes v. Fawkes, App., 204 S.W. 
2d 132, affirmed State ex rel. 
Fav^rkes v. Bland, 210 S.W.2d 31, 
357 Mo. 634— Corpus Juris Secuiu 
dum cited in Haushalter v. Haush¬ 
alter, App., 197 S.W.2d 703, 708— 
Tate V. Tate, 59 S.W.2d 790, 227 
Mo.App. 1141. 


94. Mo.—Bassett v. Bassett, 2S0 S. 
W. 430. 

Politte V. Politte, App., 230 S. 
W.2d 142—Hoffman v. Hoffman, 
App., 224 S.W.2d 554—Elliston v. 
Elliston, App., 215 S.W.2d 63— 
Fawkes v. Fawkes, App., 204 S.W. 
2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W. 2d 31, 
357 Mo. 634—Corpus Juris Secun¬ 
dum cited in Haushalter v. Haush¬ 
alter, Mo.App., 197 S.W.2d 703, 708 
—Magruder v. Magruder, App., 31 
S.W.2d 213. 

95. Ark.—Poe v. Poe, 231 S.W. 198, 
149 Ark. 62. 

Mo.—Politte v. Politte, App., 230 S. 
W.2d 142—Hoffman v. Hoffman, 
App., 224 S.W.2d 554—Elliston v. 
Elliston, App., 215 S.Vv".2d 63— 
Fawkes v. Fawkes. App., 204 S.W. 
2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W. 2d 31, 
357 Mo. 634— Corpus Juris Secun¬ 
dum cited in Haushalter v. Haush¬ 
alter, App., 197 S.W.2d 703, 708. 
Pa.—Dailey v. Dailey, 161 A. 475, 105 
Pa.Super. 461. 

Herb v. Herb, Com.Pl., 38 Berks 
Co. 47, 59 York Leg.Rec. 151— 
Keck v. Keck, Com.Pl., 2 Fay.L.J. 
200 . 

19 C.J. p 73 note 46. 

Provocation by complaining party see 
infra § 56 (3). 

95.5 Mo.—Richardson v. Richardson, 
App., 270 S.W.2d 68—Prankenberg 
V. Frankenberg, App., 229 S.W.2d 
279—Lowe v. Lowe, App., 229 S.W. 
2d 7—Culp V. Culp, App., 164 S.W. 
2d 623. 

Pa.—Boyer v. Boyer, 130 A.2d 265, 
183 Pa.Super. 260—^Uhlinger v. 
Uhlinger, 83 A.2d 423, 169 Pa.Su- 
per. 574—^Konosa v. Konosa, 67 A.2d 
662, 165 Pa,Super. 140—Monaco v. 
Monaco, 50 A.2d 520, 160 Pa.Super. 
117. 

Albright V. Albright, Com.Pl., 65 
Dauph.Co. 114—Steele v. Steele, 
Com.Pl., 33 Del.Co. 141—Faulkner 
V. Faulkner, Com.Pl., 31 Del.Co. 99 
—^Kessler v. Kessler, Com.Pl., 25 
Brie Co. 397—^Kolopen v. Kolopen, 
Com.Pl., 8 Sch.Reg. 78, reversed on 
other grounds 25 A.2d 569, 148 Pa. 
Super. 311—Kosmach v. Kosmach, 
Com.Pl., 14 Som.Leg.J. 196. 

96. Ark.—Preas v. Preas, 67 S.W.2d 
1013, 188 Ark. 854—Bell v. Bell, 
14 S.W.2d 551, 179 Ark. 171. 

Hawaii.—Sisson v. Sisson, 36 Ha¬ 
waii 606. 

Mo.—Richardson v. Richardson, App., 
270 S.W.2d 68—Kinder v. Kinder, 
App., 267 S.W.2d 356—Garton v. 
Garton, App., 246 S.W.2d 832- 
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Wright V. Wright, App., 239 S.Vs'.2d 
765—Lowe V. Lov/e. App, 229 S. 
W.2d 7—Hoffman v. Hoffman, Apr*.. 
224 S.W.2d 554—O'Donnell v. 
O'Donnell, App,, 216 S.W.2d 76 4— 
Tate V. Tate, 59 S.W 2d 790. 227 
Mo.App. 1141—England v. England. 
39 S.W.2d 429, 225 Mo.App. 725— 
Douglass V. Douglass, 28 S.W.2d 
S9S. 224 Mo.App. 4S5—Kitchen v. 
Kitchen, App., 16 S.W.2d 621— 
O'Hern v. O’Hern, 228 S.W. 533, 
206 Mo.App. 651—Donaldson v. 
Donaldson, App., 220 S.W. 1005. 
Pa.—Wick V. Wick, 42 A.2d 76, 352 
Pa. 25. 

Boyer v. Boyer, 130 A.2d 265, 183 
Pa.Super. 260—Uhlinger v. Uhling¬ 
er, S3 A.2d 423, 169 Pa.Super. 574— 
Gross V. Gross, 69 A.2d 190, 165 
Pa.Super. 532—Cutter v. Cutter, 68 
A.2d 192, 165 Pa.Super. 103—Kono¬ 
sa V. Konosa, 67 A.2d 662, 165 Pa. 
Super. 140—Commonwealth ex rel. 
Whitney v. Whitney, 50 A.2d 732, 

160 Pa.Super. 224—Monaco v. Mon¬ 
aco, 50 A.2d 520, 160 Pa.Super. 117 
—Martin v. Martin, 43 A. 2d 637, 
157 Pa.Super. 538—Troianowski v. 
Troianowski, 38 A.2d 367, 155 Pa. 
Super. 110—Taylor v. Taylor, 16 
A.2d 651. 142 Pa.Super. 441—Dearth 
V. Dearth. 15 A.2d 37, 141 Pa.Su¬ 
per. 344—Deutsch v. Deutsch, 14 A. 
2d 586, 141 Pa.Super. 339—Mentser 
V. Mentser, 7 A.2d 541, 136 Pa.Su- 
per. 582—Hahn v. Hahn, 4 A.2d 821, 
135 Pa.Super. 39—^Hepworth v. 
Hepworth, 195 A. 924, 129 Pa.Super. 
360—La Clair v. La Clair, 194 A. 
224, 128 Pa.Super. 469—Mathias v. 
Mathias, 174 A. 821, 114 Pa.Super. 
444—Meinel v. Meinel, 167 A. 379, 
109 Pa.Super. 143—^Dailey v. Dailey, 

161 A. 475, 105 Pa.Super, 461— 
Sharp V. Sharp, 161 A. 453, 106 Pa. 
Super. 33—Koontz v. Koontz, 97 Pa. 
Super. 70—Breene v. Breene, 76 Pa. 
Super. 568—^Donnelly v. Donnelly, 
76 Pa.Super. 92. 

Aller V. Aller, 1 Pa.Dist. & Co. 
16, 50 Pa.Co. 460, 69 Pittsb.Leg.J. 
513. 

Messinger v. Messinger, Com.Pl., 
4 Bucks Co. 58—^Hrivnak v. Hriv- 
nak, Com.Pl., 4 Chest. Co. 189— 
Hines v. Hines, Com.Pl., 70 Dauph. 
Co. 365—Eckerd v. Eckerd, 69 
Dauph.Co. 101—^Albright v. Al¬ 
bright, Com.Pl-, 65 Dauph.Co. 114 
—Gussman v. Gussman, Com.Pl., 61 
Dauph.Co. 378—Daugherty v. 
Daugherty, Com.Pl., 57 Dauph.Co. 
32—Trier v. Trier, Com.Pl., 43 Del. 
Co. 244—Poirer v. Poirer, Com.Pl., 
31 Del.Co. 583—Ferrell v. Ferrell, 
Com.Pl., 28 Erie Co. 122—^Bean v. 
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character, and disposition, of the parties,^and the 
mental and physical condition of the party against 
whom complaint is made.^8 a subjective test is to 
be applied under the statute,and it is the effect 
of the conduct of the erring spouse on the other that 
determines whether or not the conduct complained 
of constitutes personal indignities.^^.io 

An indignity to the person within the divorce laws 


is an affront to the personality of another, or a lack 
of reverence for the personality of one's spouse; 
and it consists of various acts, varied in their na¬ 
ture.^ S.i5 Generally speaking, such acts may con¬ 
sist of rudeness, vulgarity, unmerited reproach, 
haughtiness, contumely, studied neglect, intention¬ 
al incivility, manifest disdain, abusive language, 
malignant ridicule, and every other plain mani¬ 
festation of settled hate and estrangement.^9 In 


Bean, Com.Pl., 68 Montg-.Co. 386— 
Jarema v. Jarema, Com.Pl., 30 
North.Co. 40—^Kosmach v. Kos- 
mach, Com.Pl., 14 Som.Leg.J. 196. 
Wyo.—Williams v. Williams, 231 P. 

2d 965, 68 Wyo. 175. 

19 C.J. p 73 note 47. 

Wliere greneral indignities are re¬ 
lied on, each case must be deter¬ 
mined according to its own peculiar 
circumstances. 

Mo.—Thomas v. Thomas, App., 288 S. 
W.2d 6S9, certiorari denied 77 S.Ct. 
98, 352 U.S. 873, 1 L.Ed.2d 77— 
Frankenberg v. Frankenberg, App.. 
229 S.W.2d 279—^Patterson v. Pat¬ 
terson, App., 215 S.W.2d 761—Culp 
V. Culp, App., 164 S-W.2d 628— 
Bova V. Bova, App., 135 S.W.2d 384 
—Bevier v. Bevier, App., 132 S.W. 
2d 1044. 

Personal treatment 

This cause for divorce has to do 
with the treatment of each spouse by 
the other personally. 

Pa.—Tillberg v. Tillberg, 28 Pa.Dist. 
464. 

Zvonik V. Zvonik, Com.Pl., 50 
Lanc.Li.Rev. 103. 

97 . Pa.—Rosenblatt v. Rosenblatt, 
142 A.2d 390. 186 Pa.Super. 503— 
Boyer v. Boyer, 130 A.2d 265, 183 
Pa.Super. 260—Uhlinger v, Uhling- 
er, 83 A.2d 423, 169 Pa.Super. 574— 
Konosa v. Konosa, 67 A.2d 662. 165 
Pa.Super. 140—Bobst v. Bobst, 51 
A.2d 414, 160 Pa.Super. 340, re¬ 
versed on other grounds 54 A.2d 
898, 357 Pa. 441—^Macormac v. Ma- 
cormac, 48 A.2d 136, 159 Pa.Super. 
378—Sleight v. Sleight, 181 A, 69, 
119 Pa.Super. 300—Mathias v. 
Mathias, 174 A. 821, 114 Pa.Super. 
444. 

Moyer v. Moyer, Com.Pl., 5 Bucks 
Co. 129, reversed on other grounds 
124 A.2d 632, 181 Pa.Super. 400— 
Gussman v. Gussman, Com.Pl., 61 
Dauph.Co. 378—^Barner v. Earner, 
49 Dauph.Co. 1—Briggs v. Briggs, 
Com.Pl., 23 Erie Co. 146, affirmed 
21 A.2d 415, 145 Pa.Super. 460— 
Tripp V. Tripp, Com.Pl., 48 Lane. 
L.Rev. 325. 

Wyo.—^Williams v. Williams, 231 P. 
2d 965, 68 Wyo. 175. 

98 . Ark.—^Preas v. Preas, 67 S.W. 
2d 1013, 188 Ark. 854. 

lavolnntaxy conduct 

In husband's suit for divorce on 
ground of cruel and barbarous treat¬ 


ment and indignities by wife, wife 
was excused from alleged indigni¬ 
ties to extent that her conduct was 
involuntary and was induced by her 
physical condition. 

Pa.—^Duchossois v. Duchossois, 10 A. 
2d 824, 139 Pa.Super. 1. 

98.5 Pa.—Moyer v. Moyer, Com.Pl., 
5 Bucks Co. 129, reversed on other 
grounds 124 A.2d 632, 181 Pa.Super. 
400. 

Wash.—Detjen v. Detjen, 244 P.2d 
238, 40 Wash.2d 479. 

Xiauguage 

While language may warrant di¬ 
vorce under statute authorizing di¬ 
vorce for "personal indignities ren¬ 
dering life burdensome,” test is sub¬ 
jective, not objective, and effect of 
the language on the aggrieved party, 
rather than the language itself, de¬ 
termines whether the particular lan¬ 
guage rendered life burdensome. 
Wash.—Thompson v. Thompson, 132 
P.2d 734, 1C Wash.2d 78. 

98.10 Mo.—Dietrich v. Dietrich, 

App., 209 S.W.2d 540. 

Wash.—Saffer v. Saffer, 254 P.2d 746, 
42 Wash.2d 298—Baselt v. Baselt, 
224 P.2d 631, 37 Wash.2d 461. 
Wyo.—Williams v. Williams, 231 P. 
2d 965, 68 Wyo. 175. 

98.15 Pa.—Rosenblatt v. Rosenblatt, 
142 A.2d 300, 186 Pa.Super. 503— 
Romano v. Romano, 133 A.2d 273, 
183 Pa. Super. 462—Robinson v. 
Robinson, 133 A.2d 259, 183 Pa.Su¬ 
per. 574—Patton v. Patton, 132 A. 
2d 915, 183 Pa.Super. 468—Bos'^er v. 
Boyer, 130 A.2d 265, 183 Pa.Super. 
260—Davis v, Davis, 119 A.2d 596, 
180 Pa.Super. 404—Schaufler v. 
Schaufler, 110 A.2d 867, 177 Pa Su¬ 
per. 515—Matovcik v. Matoveik, 98 
A.2d 238, 173 Pa.Super. 267—Trim- 
bur V. Trimbur, 91 A.2d 307, 171 
Pa.Super. 541. 

Blahut V. Blahut, Com.Pl., 18 
Beaver 153—Smith r. Smith, Com. 
PL, 49 Lack.Jur. 213—^Paterson v. 
Paterson, Com.Pl., 37 West.D.J. 33, 
affirmed 115 A.2d 919, 178 Pa.Super. 
615—^Kantorik v. Kantorik, Com. 
PL, 36 West.L.J. 13. 

99. Ark.—Coffey v. Coffey, 267 S.W. 
2d 499, 223 Ark. 607—Bell v. Bell, 
14 S.W.2d 551, 179 Ark. 171—Griffin 
V. Griffin, 265 S.W. 352, 166 Ark. 
85. 

Del.—^Pfusch V, Pfusch, 75 A.2d 215, 
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6 Terry 380, applying law of Penn¬ 
sylvania. 

Mo.—^Politte V. Politte, App., 230 S.W. 
2d 142—^Hogsett v. Hogsett, App., 
83 S.W.2d 152—O’Hern v. O’Hern, 
228 S.W. 533, 206 Mo.App. 651— 
Revercomb v. Revercomb, App., 222 
S.W. 899. 

Pa.—Rosenblatt v. Rosenblatt, 142 A. 
2d 390, 186 Pa.Super. 503—Camp¬ 
bell V. Campbell, 137 A.2d 830, 185 
Pa.Super. 474—Patton v. Patton, 
132 A.2d 915, 183 Pa.Supar. 468— 
Boyer v. Boyer, 130 A.2d 265, 183 
Pa.Super. 260—Uhlinger v. Uhling¬ 
er, 83 A.2d 423, 169 Pa.Super. 574— 
Edelman v. Edelman, 69 A.2d 166, 
165 Pa.Super. 485—^Konosa v. Kono¬ 
sa, 67 A.2d 662, 165 Pa.Super. 140 
—^Brown v. Brown, 63 A.2d 130, 163 
Pa.Super. 490—Reiter v. Reiter, 48 
A.2d 66, 159 Pa.Super. 344—^McKee 
V. McKee, 48 A.2d 4, 159 Pa.Super. 
233—Martin v. Martin, 35 A.2d 546, 
154 Pa.Super. 313—Holman v. Hol¬ 
man, 21 A.2d 456, 145 Pa.Super. 555 
—Dearth v. Dearth, 13 A.2d 37, 141 
Pa.Super. 344—^Deutsch v. Deutsch, 
14 A.2d 686, 141 Pa.Super. 339— 
Titter V. Titter, 10 A.2d 873, 138 
Pa.Super. 555—^Karpiel v. Karpiel, 

7 A.2d 26, 136 Pa.Super. 251—Hahn 
V. Hahn, 4 A.2d 821, 135 Pa.Super. 
39—Golden v. Golden, 3 A.2d 941, 
134 Pa.Super. 211—^Hess v. Hess, 
200 A. 157, 131 Pa.Super. 601— 
Hep worth v. Hepworth, 195 A. 924, 
129 Pa. Super. 360—Campbell v. 
Campbell, 194 A. 760, 129 Pa.Super. 
106—Arnold v. Arnold, 194 A. 229. 
128 Pa.Super. 423—La Clair v. La 
Clair, 194 A. 224, 128 Pa.Super. 469 
—James v. James, 191 A. 191, 126 
Pa Super. 479—Campbell v. Camp¬ 
bell, 190 A. 536, 126 Pa.Super. 190 
—Rose V. Rose, 188 A. 695, 124 Pa. 
Super. 437—Upperman v. Upper- 
man, 181 A. 252, 119 Pa Super. 341 
—Sleight V. Sleight, 181 A. 69, 119 
Pa.Super. 300—Mathias v. Mathias, 
174 A. 821, 114 Pa.Super. 444— 
Koontz V. Koontz, 97 Pa.Super. 70. 

Murray v. Murray, 29 Pa.Dist. 
257. 

Landefeld v. Landefeld, Com.Pl., 
18 Beaver 239—Beemer v. Beemer, 
Com.Pl., 41 Berks Co. 282—Slider 
V. Slider, Com.Pl., 7 Chesl.Co. 6— 
Eckerd v. Eckerd, Com.Pl., 69 
Dauph.Co. 101—Medcalf v. Med- 
calf, Com.Pl., 68 Dauph.Co. 204— 
Albright v. Albright, 65 Dauph.Co. 
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DIVORCE §44(2) 

order to ccmstitute ground for divorce, the indigni- i sional acts,^ or a single act of indignity^ ordinarily 
ties must be substantial; 9-5 and slight or trivial | is not sufficient, 
acts of misconduct,! or isolated, irregular, or occa- I 


114—Gussman v. Gussman, Com. 
PL, 61 Dauph.Co. 378—Sadler v. 
Sadler, Com.PL, 34 Del.Co. 429—Hu- 
dak V. Hudak, Com.PL, 34 Del.Co. 
238—Leavitt v. Leavitt, Com.PL, 34 
Del.Co. 223—^Faulkner v. Faulkner, 
Coni.PL, 31 Del.Co. 99—McHugh v. 
McHugh, 29 Del.Co. 515—Titter v. 
Titter, Com.PL, 29 Del.Co. 8—Smith 
V. Smith, Com.PL, 49 Lack.Jur. 213 
—Keeler v. Keeler, Com.PL, 47 
Lack.Jur. 205—Shepherd v. Shep¬ 
herd, Com.PL, 38 Lack.Jur. 174— 
Brokenshire v. Brokenshire, Com. 
PL, 31 Luz.Leg.Ileg. 219—Schaeffer 

V. Schaeffer, Com.PL, 5 Sch.Reg. 170 
—Shepherd v. Shepherd, 21 West. 
CO.L.J. 208—Hunt v. Hunt, Com.PL, 
65 York 24. 

19 C.J. p 73 note 48. 

Similar statement 

“Indignities” warranting a divorce 
consist of unmerited contemptuous 
conduct, or words and acts which 
manifest contempt, or contumely, in¬ 
civility or injury accompanied by in¬ 
sult, and amounting to a species of 
cruelty to the mind. 

Mo.—Willis V. Willis, App., 274 S.W. 
2d 621—Politte v. Politte, App., 
230 S.W.2d 142—Hoffman v. Hoff¬ 
man, App., 224 S.W.2d 554—^Ellis- 
ton V. Elliston, App., 215 S.W.2d 
63—Haushalter v. Haushalter, 

App., 197 S.W.2d 703. 

99.5 Mo.—Hicks v. Hicks, App., 270 
S.W.2d 625. 

Pa.—^Moyer v. Moyer, 124 A.2d 632, 
181 Pa.Super. 400. 

1. Mo.—Tate v. Tate, 59 S.W.2d 790, 
227 Mo.App. 1141. 

Or.—Bowers v. Bowers, 194 P. 697, 
98 Or. 548. 

Pa.—Craig v. Craig, 85 A.2d 626, 170 
Pa.Super. 530—^Martin v. Martin, 
43 A.2d 637, 157 Pa.Super. 538— 
Hahn v. Hahn, 4 A.2d 821, 135 Pa. 
Super. 39—Campbell v. Campbell, 
194 A. 760, 129 Pa.Super. 106— 
Koontz V. Koontz, 97 Pa.Super. 70. 

Orr V. Orr, 7 Pa.Dist. & Co.2d 
375—Aller v. Aller, 1 Pa.Dist. & 
Co. 16. 50 Pa.Co. 460, 69 Pittsb.Leg. 
J. 513. 

Miller v. Miller, Com.Pl., 6 
Cumb.L.J. 9—^Daugherty v. Daugh¬ 
erty, Com.Pl., 57 Dauph.Co. 32— 
English V. English, Com.Pl., 30 
Erie Co. 341. 

19 C.J. p 74 note 49. 

2. Mo.—Clark v. Clark, App., 306 

S.W.2d 641—Watson v. Watson, 
App., 291 S.W.2d 198—Thomas v. 
Thomas, App., 288 S.W.2d 689, cer¬ 
tiorari denied 77 S.Ct. 98, 352 U. 
S. 873, 1 L.Ed.2d 77—Ames v. 

Ames, App., 284 S.W.2d 888—Cad- 
enhead v. Cadenhead, App., 265 S. 

W. 2d 426—Garton v. Garton, App., 


246 S.W.2d 832—Hoffman v. Hoff- | 
man, App., 224 S.W.2d 551—Ellis¬ 
ton v. Elliston. App., 21.5 S.W.2d 63 i 
—Fawkes v. Fawkes, App., 204 S. j 
W‘.2d 132, affirmed State ex rel. i 
Fawkes v. Bland. 210 S.W.2d 31, 
357 Mo. 634—Corpus Juris SecuxL- 
dum cited in Haushalter v. Hau¬ 
shalter, App., 197 S.W.2d 703, 70S. 

Pa.—^Brandman v. Brandman, 138 A. 
2d 869, 185 Pa.Super. 392—Buckley 
V. Buckley, 135 A.2d 791, 184 Pa. 
Super. 465—Patton v. Patton, 132 
A.2d 915. 183 Pa.Super. 468—Boyer 
v. Boyer. 130 A.2d 265, 183 Pa.Su¬ 
per. 260—McGuigan v. McGuigan, 
112 A.2d 440, 178 Pa.Super. 176— 
Craig v. Craig, 85 A.2d 626, 170 
Pa.Super. 530—^Partleton v. Partle- 
ton, 82 A.2d 684, 169 Pa.Super. 485 
—Hahne v. Hahne, 77 A2d 682, 168 
Pa.Super. 324—Monaco v. Monaco, 
50 A.2d 520. 160 Pa.Super. 117— 
Othmer v. Othmer, 45 A.2d 389. 158 
Pa. Super. 384—^Martin v. Martin, 
43 A.2d 637, 157 Pa.Super. 538— 
Dearth v. Dearth. 15 A 2d 37, 141 
Pa.Super. 344—^Deutsch v. Deutsch, 
14 A.2d 586, 141 Pa.Super. 339—De 
Lisi V. De Lisi, 12 A.2d 468, 139 
Pa.Super. 440—^Mentser v. Mentser, 

7 A2d 541, 136 Pa.Super. 582—Kar- 
piel V. Karpiel, 7 A.2d 26, 136 Pa. 
Super. 251—^Hahn v. Hahn, 4 A.2d 
821, 135 Pa.Super. 39—Golden v. 
Golden, 3 A.2d 941, 134 Pa.Super. 
211—Hess V. Hess, 200 A 157, 131 
Pa.Super. 601—^Huston v. Huston, 
197 A. 774, 130 Pa.Super. 501—Hep- 
worth V. Hep worth, 195 A 924, 129 
Pa.Super. 360—Campbell v. Camp¬ 
bell, 194 A. 760, 129 Pa.Super. 106 
—^Arnold V. Arnold, 194 A. 229, 128 
Pw Super. 423—^La Clair v. La 
Clair, 194 A. 224, 128 Pa.Super. 469 
—Davidsen v. Davidsen, 191 A. 619, 
127 Pa.Super. 138—James v. James, 
191 A. 191, 126 Pa.Super. 479— 
Campbell v. Campbell, 190 A. 536, 
126 Pa.Super. 190—^Rose v. Rose, 
188 A. 595, 124 Pa.Super. 437—Up- 
perman v. Upperman, 181 A. 252, 
119 Pa.Super. 341—Sleight v. 
Sleight, 181 A. 69, 119 Pa.Super. 
300—Mathias v. Mathias, 174 A. 
821, 114 Pa.Super. 444—Kerr v. 
Kerr, 174 A. 820, 115 Pa.Super. 18 
—Koontz V. Koontz, 97 Pa.Super. 
70. 

Orr V. Orr, 7 Pa.Dist. & Co.2d 
375. 

Phillips V. Phillips, Com.Pl.. 29 
Erie Co. 356—Hostetter v. Hostet- 
ter, Com.Pl., 20 Erie Co. 55—Shay 
V. Shay, Com.PL, 51 Lanc.L.Rev. 
245—Lavie v. Lavie, Com.Pl., 43 
Luz.Leg.Reg. 257—^DeFrancesco v. 
DeFrancesco, Com.Pl., 47 Luz.Leg. 
Reg. 17, affirmed 115 A.2d 411, 179 
Pa.Super. 106—Blosser v. Blosser, 
87 Pittsb.Leg.J. 583, 2 Fay.L.J. 266. 

151 


X&efnsal to speak to husband 

Wife's refusal, when displeased 
with husband, to talk to him for pe¬ 
riods varying from a few hours to 
several days did not show a malevo¬ 
lent disposition toward or settled 
hatred of husband or constitute a 
course of conduct amounting to such 
“indignities” as would entitle hus¬ 
band to a divorce, particularly where 
such conduct consisted in isolated 
acts over a period of thirteen years 
and was not wholly unprovoked by 
conduct of husband. 

Pa.—Dyer v. Dyer, 72 A2d 605, 166 
Pa. Super. 520. 

3, Ark.—Bridwell v. Bridwell, 231 
S.W.2d 117, 217 Ark. 514—Denison 

V. Denison, 71 S.W.2d 1055, 189 
Ark. 239. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—^Watson v. Watson, App., 
291 S.W.2d 198—Thomas v. Thom¬ 
as, App., 288 S.W.2d 689, certio¬ 
rari denied 77 S.Ct. 98, 352 U.S. 873, 
1 D.Ed.2d 77—^Ames v. Ames, App., 
284 S.W.2d 88S—Cadenhead v. Cad¬ 
enhead, App., 265 S.W.2d 426— 
Garton v. Garton. App., 246 S.W. 
2d 832—Chapman v. Chapman, 
App., 230 S.W.2d 149—Hoffman v. 
Hoffman, App., 22 i S.W.2d 554— 
Elliston V. Elliston, App., 215 S. 

W. 2d 63—^Fawkes v. Fawkes, App., 
204 S.W.2d 132, affirmed State ex 
rel. Fawkes v. Bland, 210 S.W.2d 
31, 357 Mo. 634—Corpus Juris Se¬ 
cundum cited in Haushalter v. 
Haushalter, App., 197 S.W.2d 703, 
70S—Hess V. Hess, 113 S.W.2d 139, 
232 Mo.App. 825—^Llewellj’n v. 
Llewellyn, 88 S.W.2d 235, 229 Mo. 
App. 1178—Capps V. Capps, App., 
65 S.W.3d 661—^England v. Eng¬ 
land, 39 S.W.2d 429, 225 Mo.App. 
725—Johnston v. Johnston, App., 
260 S.W. 770—^Revercomb v. Rev- 
ercomb, App., 222 S.W. 899—Can¬ 
non v. Cannon, 17 Mo.App. 390. 

Pa.—Brandman v. Brandman, 138 A. 
2d 869, 185 Pa.Super. 392—Buckley 
V. Buckley, 135 A. 2d 791, 184 Pa. 
Super. 465—Patton v. Patton, 132 
A2d 915, 183 Pa.Super. 468—Boy¬ 
er V. Boyer, 130 A.2d 265, 183 Pa. 
Super. 260—McGuigan v. McGuig¬ 
an, 112 A.2d 440, 178 Pa.Super. 176 
—McLaughlin v. McLaughlin, 87 
A.2d 101, 170 Pa.Super. 516—Par- 
tleton V. Partleton, 82 A.2d 684, 
169 Pa. Super. 485—^Hahne v. 
Hahne, 77 A.2d 682, 168 Pa.Super. 
324—Othmer v. Othmer, 45 A.2d 
389, 158 Pa.Super. 384—^Eberly v. 
Eberly, 36 A.2d 729, 154 Pa.Super. 
641—Conrad v. Conrad, 170 A. 342, 
112 Pa.Super. 198—Strobel v. Stro- 
bel, 100 Pa.Super. 536—^Krupp v. 
Krupp, 95 Pa.Super. 474—^Lynn v. 
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The law is concerned only with indignities, so re- i conduct which renders the complaining party’s con- 
peated and continuous as to constitute a course of | dition intolerable and life itself a burden,4 such 


Lynn, 76 Pa.Super. 428—^Donnelly 
V. Donnelly, 76 Pa.Super. 92. 

Reed v. Reed, 28 Pa.Dist. 511. 
Carl V. Carl, 48 Pa.Dist. & Co. 
459. 

19 C.J. p 74 note 55. 

Segmented act 

A single, protracted but segmented 
act does not amount to a studied 
course of conduct entitling one to a 
divorce on the grounds of indigni¬ 
ties. 

Pa.—Tompkins v. Tompkins, 66 Pa. 

Dist. & Co. 224, 29 Erie Co. 16. 

4. Ark.—Bridwell v. Bridwell, 231 
S.W.2d 117, 217 Ark. 514—Scales 
V. Scales, 268 S.W. 9, 167 Ark. 298 
—Pryor v. Pryor, 235 S.W. 419, 151 
Ark. 150—Poe v. Poe, 231 S.W. 198, 
149 Ark. 62—Simpkins v. Simpkins, 
207 S.W. 28, 136 Ark. 588. 

Del.—Pfusch V. Pfusch, 75 A.2d 215, 
6 Terry 380, applying law of Penn¬ 
sylvania. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—^^^’’atson v. Watson, App., 
291 S.W.2d 198—Thomas v. Thom¬ 
as, App., 288 S.W.2d 689, certiorari 
denied 77 S.Ct. 98, 352 U.S. 873, 1 
L.Ed.2d 77—^Ames v. Ames, App., 
284 S.W.2d 888—Hicks v. Hicks, 
App., 270 S.W.2d 625—Cadenhead 
V. Cadenhead, App., 265 S.W.2d 426 
—Garton v. Garton, App., 246 S.W, 
2d 832—Hoffman v. Hoffman, App., 
224 S.W. 2d 554—O’Donnell v. 
O’Donnell, App., 216 S.W,2d 764— 
Elliston V. Elliston, App., 215 S.W. 
2d 63—Corpus Juris Secundum cit¬ 
ed in Haushalter v. Haushalter, 
App., 197 S.W.2d 703. 708—White 
V. White, App., 180 S.W.2d 229— 
Stevens v. Stevens, App., 158 S.W. 
2d 238—^Hess v. Hess, 113 S.W.2d 
139, 232 Mo.App. 825—Capps v. 
Capps, App., 65 S.W.2d 661—Tate 
V. Tate, 59 S.W.2d 790, 227 Mo.App. 
1141. 

Pa.—^Phipps V. Phipps, 81 A.2d 523, 
368 Pa. 291, certiorari denied 72 S. 
Ct. 554, 342 U.S. 942, 96 L.Ed. 701 
—^McKrell v. McKrell, 42 A.2d 609, 
352 Pa. 173—Wick v. Wick, 42 A. 
2d 76, 352 Pa. 25—^Esenwein v. Es- 
enwein, 167 A. 350, 312 Pa. 77. 

Brandman v. Brandman, 138 A. 
2d 869, 185 Pa.Super. 392—Buck- 
ley V. Buckley, 135 A.2d 791, 184 
Pa.Super. 465—^Patton v. Patton, 
132 A.2d 915, 183 Pa.Super. 468— 
Boyer v. Boyer, 130 A.2d 265, 183 
Pa. Super. 260—^Moyer v. Moyer, 
124 A.2d 632, 181 Pa.Super. 400— 
Hurley v. Hurley, 119 A.2d 634, 
180 Pa.Super. 364—^McGuigan v. 
McGuigan, 112 A.2d 440, 178 Pa. 
Super. 176—Soper v. Soper, 112 A. 
2d 420, 178 Pa.Super. 182—Sharpe 
V. Sharpe, 110 A.2d 804, 177 Pa. 
Super. 76—^Bredbenner v. Bredben- 
ner, 107 A.2d 169, 175 Pa.Super. 
580—^Kobryn v. Kobryn, 102 A.2d 


173, 174 Pa.Super. 472—Oliver v. 
Oliver, 94 A.2d 124, 172 Pa.Super. 
600—Holt V. Holt, 87 A.2d 790. 170 
Pa.Super. 547—McLaughlin v. Mc¬ 
Laughlin, 87 A.2d 103, 170 Pa.Su¬ 
per. 516—Krancli v. Kranch, 84 A. 
2d 230, 170 Pa.Super. 169—Partle- 
ton V. Partieton, 82 A.2d 684, 169 
Pa.Super. 485—Silfies v. Silfies, 79 
A.2d 130, 168 Pa.Super. 421— 

Duhme v. Duhme, 78 A.2d 44, 168 
Pa.Super. 406—^Hahne v. Hahne, 77 
A.2d 682, 168 Pa.Super. 324—^Ar¬ 
nold V. Arnold, 74 A.2d 524, 167 Pa. 
Super. 211—Carter v. Carter, 72 A. 
2d 621, 166 Pa.Super. 499—^Dyer v. 
Dyer, 72 A.2d 605, 166 Pa.Super. 
520—Gerster v. Gerster, 70 A.2d 
429, 166 Pa.Super. 105—Korona v. 
Korona, 70 A.2d 399, 166 Pa.Super. 
297—Gross v. Gross, 69 A.2d 190, 
105 Pa.Super. 532—^Edelman v. 
Edelman, 69 A.2d 165, 165 Pa.Su¬ 
per. 485—Cutter v. Cutter, 68 A.2d 
192, 165 Pa.Super. 103—^Nesbert v. 
Nesbert, 67 A.2d 670, 165 Pa.Super. 
244—Bock V. Bock, 58 A.2d 372, 
162 Pa.Super. 506—^De Domenico v. 
De Domenico, 54 A.2d 67, 161 Pa. 
Super- 196—Clark v. Clark, 52 A. 
2d 351, 160 Pa.Super. 562—Verbeck 
v. Verbeck, 52 A.2d 241, 160 Pa. 
Super. 515—^IMonaco v. Monaco, 50 
A.2d 520, 160 Pa.Super. 117— 

Charlton v. Charlton, 49 A.2d 526, 
159 Pa.Super. 607—Othmer v. 0th- 
mer, 45 A.2d 389, 158 Pa.Super. 384 
— Scholl V. Scholl, 40 A.2d 897, 156 
Pa.Super. 497—Santilli v. Santilli, 
38 A.2d 415, 155 Pa.Super. 407— 
Troianowski v. Troianowski, 38 A. 
2d 367, 155 Pa.Super. 110—^Eberly 
V. Eberly, 36 A.2d 729, 154 Pa.Su- 
per. 641—^Fisher v. Fisher, 36 A.2d 
168, 154 Pa.Super. 497—Martin v. 
Martin, 35 A.2d 546, 154 Pa.Super. 
313—^Viney v. Viney, 29 A.2d 437, 
151 Pa.Super. 86—Andrew v. An¬ 
drew, 17 A.2d 673, 143 Pa.Super. 
68—^Dearth v. Dearth, 15 A.2d 37, 
141 Pa.Super. 344—^Deutsch v. 
Deutsch, 14 A.2d 586, 141 Pa.Super. 
339—De Lisi v. De Lisi, 12 A.2d 
468, 139 Pa.Super. 440—^Mentser v. 
Mentser, 7 A.2d 541, 136 Pa.Super. 
582—^Karpiel v. Karpiel, 7 A,2d 26, 
136 Pa. Super. 251—^Hep worth v. 
Hepworth, 195 A. 924, 129 Pa.Su¬ 
per. 360—Campbell v. Campbell, 
194 A. 760, 129 Pa.Super. 106—La 
Clair V. La Clair, 194 A. 224, 128 
Pa. Super, 469—^James v. James, 
191 A. 191, 126 Pa.Super. 479— 
Sleight V. Sleight, 181 A. 69, 119 
Pa.Super. 300—Mathias v. Mathias, 
174 A. 821, 114 Pa.Super. 444—^Kerr 
V. Kerr, 174 A. 820, 115 Pa.Super. 
18—Conrad v. Conrad, 170 A. 342, 
112 Pa.Super. 198—^Dailey v. Dail¬ 
ey, 161 A. 475, 105 Pa.Super. 461— 
Sharp V. Sharp, 161 A. 453, 106 Pa. 
Super. 33—^Katz v. Katz, 157 A. 
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362, 102 Pa.Super. 551—Krupp v. 
Krupp, 95 Pa.Super. 474—Breene 
V. Breene, 76 Pa.Super. 568—Lynn 
V. Lynn. 76 Pa.Super. 428—Don- 
nell.v V. Donnelly, 76 Pa Super. 92 
—Abbott V. Abbott, 75 Pa.Super 
483. 

Orr V. Orr, 7 Pa Dist. & Co.2d 
375—^Wentsler v. Wentsler, 8 Pa. 
Dist. & Co. 350. 

Jones V. Jones, 30 Pa.Dist. 94, 
34 York Leg.Rec. 174, 15 Del.Co. 
255. 

Ciamacca v. Ciamacca, Com.Pl., 
17 Beaver 118—^Williams v. Wil¬ 
liams, Com.Pl., 3 Chest.Co. 90—• 
Dively v. Dively, Com.Pl., 2 Cumb. 
L.J. 84—^.Vlbright v. Albright, Com, 
PI., 65 Dauph.Co. 114—Gussman v. 
Gussmann, Com.Pl., 61 Dauph.Co. 
378—Sowash v. Sowash, Com.Pl„ 
61 Dauph.Co. 246—Barner v. Ear¬ 
ner, Com.Pl., 49 Dauph.Co. 1—Sad¬ 
ler V. Sadler, Com.Pl., 34 DeLCo. 429 
—Proctor V. Proctor, Com.Pl., 33 
Del.Co. 33—Poirer v. Poirer, Com. 
PL, 31 Del.Co. 583—^Rigby v. Rigby, 
Com.Pl., 31 Del.Co. 265—-Dann v. 
Dann, Com.Pl., 30 Del.Co. 517— 
Bridges v. Bridges, Com.Pl., 30 Del. 
Co. 485—Kline v. Kline, Com.Pl., 29 
Del.Co. 78—Phillips v. Phillips, 
Com.Pl., 28 Erie Co. 208—Sutton v. 
Sutton, Com.Pl., 11 Fay.L.J. 27— 
Keck V. Keck, Com.Pl., 2 Fay.L.J. 
200—Smith v. Smith, Com.Pl., 49 
Lack.Jur. 213—Cosgrove v. Cos¬ 
grove, Com.Pl., 62 Lanc.L.Rev. 355 
—Seibert v. Seibert, Com.Pl., 22 
Leh.L.J. 287—Bitting v. Bitting, 
Com.Pl., 20 Leh.L.J. 17—Dorney v. 
Dorney, Com.Pl., 18 Leh.L.J. 187— 
Smith V. Smith, Com.Pl., 44 Luz. 
Leg.Reg. 7—Philo v. Philo, Com.Pl., 
36 Luz.Leg.Reg. 249, reversed on 
other grounds 36 A.2d 833, 154 Pa. 
Super. 563—Fanelli v. Fanelli, Com. 
PL, 34 Luz.Leg.Reg. 430—Snyder v. 
Snyder, Com.Pl., 33 Luz.Leg.Reg. 
212—Jarema v. Jarema, Com.Pl., 30 
North Co. 40—^Portzline v. Portz- 
line, Com.PL, 26 Northumb.Leg.J. 
74—Dehart v. Dehart, Com.Pl., 25 
Northumb.Leg.J. 72—^Kreisher v. 
Kreisher, Com.Pl., 22 Northumb. 
Leg.J. 174—^Kennedy v. Kennedy, 
Com.PL, 22 Northumb.Leg.J. 96— 
Teitel v. Teitel, Com.Pl., 93 Pittsb. 
Leg.J. 145—Posch v. Posch, Com. 
PL, 93 Pittsb.Leg.J. 108—Haidufc v. 
Haiduk, Com.Pl., 47 Sch.Leg.Rec. 
120—Di Cello v. Di Cello, Com.Pl., 
45 Sch.Leg.Rec. 103—^Redmond v. 
Redmond, Com.Pl., 10 Sch.Reg. 89. 

Person of ordinary sensibilities 
(1) To justify divorce for indigni¬ 
ties, it is sufScient that condition of 
person of ordinary sensibility is ren¬ 
dered intolerable. 

Pa.—Davis v. Davis, 13 Pa.Dist. & 
Co. 411. 
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a course of conduct as to connote settled hate and a 
plain manifestation of alienation and estrangement,® 
and of a character and frequency as to be subversive 
of the family relation,^ and when such a course of 
conduct is established, the injured party is entitled 


DIVORCE § 44(2) 

I to a divorce." Xo minimum length of time is or 
! can be prescribed for completion of the offense of 
. indignities to the person which will warrant the 
! granting of a divorce, and the test is not the period 
, of conduct, but its continuity and severity."-® The 


(2) It has been held, however, that 
statute required parly’s own condi¬ 
tion to have been rendered intolera¬ 
ble, and, if such condition was not 
rendered intolerable, it is not enough 
that .same fact might have made life 
unendurable for some other person 
of different sensibilities. 

Mo.—Dietrich v. Dietrich, App., 209 

S.W.2d 540. 

Pa.—Cordus v. Cordus, Com.Pl., 67 
Montg.Co. 296. 

5. Ark.—Settles v. Settles, 195 S.W. 
2d 59, 210 Ark. 242—-Welborn v. 
Welborn, 76 S.W.2d 98, 189 Ark. 
1063—Sutherland v. Sutherland, 68 
S.^V.2d 1022. 188 Ark. 955—Preas v. 
Prea.s, 67 S.W.2d 1013, 188 Ark. 854 
—Pryor v. Pryor, 235 S.W. 419, 151 
Ark. 150. 

Hawaii.—Sisson v. Sisson, 36 Ha¬ 
waii 606. 

Mo.—AVatson v. Watson, App., 291 S. 
W.2d 198—Garton v. Garton, App., 
246 S.W.2d 832—Politte v. Politte, 
App., 230 S.W.2d 142—Hoffman v. 
Hoffman, App., 224 S.W.2d 654— 
O’Donnell v. O’Donnell, App., 216 
S.W.2d 764—Elliston v. Elliston, 
App., 215 S.W.2d 63— Corpus Juris 
Secuudum cited iu Haushalter v. 
Haushalter, App., 197 S.W.2d 703, 
708. 

Pa.—Barnes v. Barnes, 124 A.2d 646, 
181 Pa.Super. 427—Moyer v. Moyer, 
124 A.2d 632, 181 Pa.Super. 400— 
Matovcik V. Matoveik, 98 A.2d 238, 
173 Pa.Super. 267—Knaus v, Knaus, 
95 A.2d 35S, 173 Pa,Super, 111— 
Oliver v, Oliver, 94 A 2d 124, 172 
Pa.Super. 600—McLaughlin v. Mc¬ 
Laughlin, 87 A.2d 101, 170 Pa.Su¬ 
per. 516 — Silfies V. Sillies, 79 A.2d 
130, 168 Pa.Super. 421—^Duhme v. 
Duhme, 78 A.2d 44, 168 Pa.Super. 
406—Hahne v. Hahne, 77 A.2d 682, 
168 Pa.Super. 324—^Arnold v. Ar¬ 
nold, 74 A.2d 524, 167 Pa.Super. 211 
—(Tarter v. Carter, 72 A.2d 621, 
166 Pa.Super. 499—Gerster v. Gers- 
ter, 70 A.2d 429, 166 Pa.Super. 105 
— Gross V. Gross, 69 A.2d 190, 165 
Pa.Super. 532—^Edelman v. Edel- 
man, 69 A.2d 165, 165 Pa.Super. 
485—Cutter v. Cutter, 68 A.2d 192, 
165 Pa.Super. 103—Nesbert v. Nes- 
bert, 67 A.2d 670, 165 Pa.Super. 244 
—Monaco v. Monaco, 50 A.2d 520, 
160 Pa.Super. 117—Othmer v. 0th- 
mer, 45 A.2d 389, 158 Pa.Super. 384 
—Martin v. Martin, 43 A.2d 637, 
157 Pa.Super. 538—Priess v. Friess, 
39 A.2d 151, 156 Pa.Super. 38— 
Taylor v. Taylor, 16 A.2d 651, 142 
Pa.Super. 441—Mentser v. Mentser, 
7 A.2d 541, 136 Pa.Super. 582— 
Huston V. Huston, 197 A. 774, 130 


Pa.Super. 501—^Davidsen v. David- 
sen, 191 A. 619. 127 Pa.Super. ISS. 

Orr V. Orr, 7 PaDist. & Co.2d 
375. 

Irwin V. Irwin, Com.PL, 49 Berks 
Co. 197—Dower v. Dower, Com.Pl., 
40 Berks Co. 17—^Hess v. Hess, 
Com.Pl., 39 Berks Co. 95—Snyder 
V. Snyder, Com.Pl., 6 Chest.Co. 265 
—Newsham v. Newsham, Com.Pl., 
5 Chest.Co. 109—Hrivnak v. Hriv- 
nak, Com.Pl., 4 Chest.Co. 189— 
Padmore v. Padmore, Com.Pl., 4 
ChestCo. 183—Williams v. Wil¬ 
liams, Com.Pl.. 3 Chest.Co. 90— 
Kain v. Kain, Com.Pl., 3 Cumb.L.J. 
119—Gerlach v. Gerlach, Com.Pl., 
70 Dauph.Co. 299—Steele v. Steele, 
Com.Pl., 33 Del.Co. 141—Curry v. 
Curry, Com.Pl., 31 Erie Co. 88— 
Wassink v. Wassink, Com.Pl., 31 
Erie Co. 11—Ferrell v. Ferrell. 
Com.Pl., 28 Erie Co. 139—Golden v. 
Golden, Com.Pl., 20 Deh.L.J. 291— 
DePrancesco v. DePrancesco, Com. 
PI., 47 Luz.Leg.Reg. 17, alRrmed 
115 A.2d 411, 179 Pa.Super. 106— 
Lavie v, Lavie, Com PI., 43 Luz. 
Leg.Reg, 257—Heeney v. Heeney, 
Com.Pl., 40 Luz.Leg.Reg. 155—Jare- 
ma V. Jarema, Com.Pl., 30 North. 
Co. 40—Dick V. Dick, Com.Pl., 25 
Northumb.Leg.J. 158—^Werner v. 
Werner, Com.Pl., 21 Northumb.Leg. 
J, 143—Aikey v. Aikey, Com.Pl., IS 
Northumb.Leg.J. 13—Knapp v. 
Knapp, 90 Pittsb.Leg.J. 263, re¬ 
versed on other grounds 33 A.2d 88, 
153 Pa. Super. 412—Lancaster v. 
Lancaster, Com.Pl., 27 Wash.Co. 1. 
When offense complete 

Offense of “indignities to the per¬ 
son” which will warrant granting of 
a divorce, is complete when a con¬ 
tinued and persistent course of con¬ 
duct demonstrates that love and af¬ 
fection, on which matrimonial status 
rests, has been permanently replaced 
by hatred and estrangement. 

Pa,—Rosenblatt v. Rosenblatt, 142 A. 
2d 390, 186 Pa.Super. 503—Romano 
V. Romano, 133 A,2d 273, 183 Pa- 
Super, 462—^Robinson v^ Robinson, 
133 A.2d 259, 183 Pa.Super. 674— 
Patton V. Patton, 132 A.2d 915, 183 
Pa.Super. 468—^Boyer v. Boyer, 130 
A.2d 265, 183 Pa.Super. 260—Matov¬ 
cik V. Matovcik, 98 P.2d 238, 173 
Pa.Super. 267—Trimbur v. Trim- 
bur, 91 A,2d 307, 171 Pa.Super. 541. 

Kantorik v. Kantorik, Com.Pl., 
36 West.L.J, 13. 

6. Hawaii.—Sisson v. Sisson, 36 Ha¬ 
waii 606. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—Thomas v. Thomas, App., 
288 S.W.2d 689, certiorari denied 
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77 S.Ct. 88, 352 U.S. S73, 1 L. Eii 2d 
77—Ames v. Ames, App., 2Si S.W. 
2d SSS—Cadenhead Cadenhead, 
App., 265 S.W.2d 426—Phillips v. 
Phillips, App., 219 S.W.2d 249— 
O’Donnell v. O’Donnell, App., 216 
S.lV.2d 764—Key v. Key. App.. 93 
S.W. 2d 256—Boehme v. Boehm e, 
App., 72 S.W.2d 115—Milton v. Mil¬ 
ton, App., 54 S.W.2d 775—Tebbe v. 
Tebbe, 21 S.W.2d 915, 223 Mo.App. 
HOC—Gibson v. Gibson, App., 16 
S.W.2d 646—^Kitchen v. Kitchen, 
App., 16 S.W.2d 621—Weisheyer v. 
W-:sheyer, App., 6 S.W.2d 959— 
Bedal v. Bedal, App., 2 S.W.2d 150 
—Becherer v. Becherer, App., 299 
S.W. 61—Grath v. Grath, App., 2G1 
S.W. 71S—Johnston v. Johnston, 
App., 260 S.W. 770—Rudd v. 
Rudd, App., 238 S.W. 537. 

Other statement of rule 

“Personal indignities” as ground 
for divorce must consist of such 
course of conduct as is humiliating, 
degrading, and inconsistent with 
complainant’s position as a wife. 
Pa.—Wick V. Wick, 42 A.2d 76. 352 
Pa. 25. 

McLaughlin v. McLaughlin, 87 
A.2d 101, 170 Pa.Super. 516—Com¬ 
monwealth ex rel. Whitney v. 
Whitney, 50 A.2d 732, 160 Pa.Su¬ 
per. 224. 

7. Ark.—Lemaster v. Lemaster, 249 
S.W. 589, 158 Ark. 206. 

Mo.—Trigg V. Trigg, 41 S.W.2d 583, 
226 Mo.App. 284. 

Pa.—Cunningham v. Cunningham, 91 
A.2d 301, 171 Pa.Super. 577—Graf 
V. Graf, 76 A.2d 659, 168 Pa.Super. 
66—Reiter v. Reiter, 48 A.2d 66, 
159 Pa.Super. 344. 

Sanford v. Sanford, 2 Pa.Dist. & 
Co.2d 603, 42 Del.Co. 92. 

Messinger v. Messinger, Com.Pl., 
4 Bucks Co. 58—Shughart v. Shug- 
hart, Com.Pl., 8 Cumb.L.J. 1— 
Brought v. Brought, Com.Pl., 53 
Dauph.Co. 45—^Wakefield v. Wake¬ 
field, Com.Pl., 52 Dauph.Co. 309— 
Barr v. Barr, Com.PL, 72 Montg.Co. 
351—Peck v. Peck, Com.Pl., 66 
Montg.Co. 258—Boyd v. Boyd, Com. 
PI., 60 Montg.Co. 340—Magnifico v. 
Magnifico, Com.PL, 96 Pittsb.Leg.J. 
254—Eframo v. Eframo, Com.Pl., 
91 Pittsb.Leg.J. 254—Burke v. 
Burke, Com.Pl., 89 Pittsb.Leg.J. 
337. 

7.5 Pa.—Trimbur v. Trimbur, 91 A. 
2d 307, 171 Pa.Super. 641. 

Stallings v. Stallings, Com.Pl., 3 
Chest.Co. 126—^Bender v. Bender, 
Com.Pl., 50 Lanc.L.Rev. 87—Bean 
V. Bean, Com.Pl., 68 Montg.Co. 386 
—Benson v. Benson, Com.Pl., 67 
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severity of conduct in a given case may warrant a 
finding that a case of indignities as a ground for 
divorce has been made out, although the parties lived 
together only a short timeJ-^o 

Necessity of violence. Personal violence or con¬ 
duct creating a fear of bodily harm is not a neces¬ 
sary element of the offense of inflicting personal in¬ 
dignities on a spouse.® On the other hand, the fact 
that one spouse used physical violence towards the 
other may be considered as supporting a charge of 
indignities to the person,although the mere fact 
that libelant was subjected in a few instances to 
minor forms of physical violence not seriously or 
permanently affecting health or comfort does not 
justify a divorce.®*!^ 

Necessity of danger to life or health. Personal 
indignities, to constitute ground for divorce, need 
not be of such a character as to endanger life® or 

Montir-Co. 266, 65 York Leg.Rec. 

140—Carroll v. Carroll, Com.Pl., 27 
Wash.Co. 14. 

Pro”bal>ility of repetition 
While commission of a single act of 
sodomy by a wife will not sustain a 
divorce on ground of indignities to 
person, a course of conduct indicat¬ 
ing probability that act was merely 
one of a series, together with wife's 
election to leave her home and take 
up residence with her coofCender 
when husband ordered cooffender out 
of house, and resultant common gos¬ 
sip which humiliated and degraded 
husband, constitutes such a manifest¬ 
ation of estrangement and disdain 
toward husband as will sustain such 
a divorce. 

I'a. — ^AB V. CD, 74 Pa.Dist. & Co. 83, 

1 Cumb.L.J. 118. 

7.10 Pa.—^Kranch v. Kranch, 84 A 2d 
230, 170 Pa.Super. 169. 

Williams v. Williams, Com.Pl., 

3 Chest.Co. 90—Hicks v. Hicks, 

Com.Pl., 33 Erie Co. 102—Bender v. 

Bender, Com.Pl., 50 Lanc.D,Rev. 87 
—Bean v. Bean, Com.Pl., 68 Montg. 

Co. 386. 

8. Isr.C.—Pearce v. Pearce, 37 S.E.2d 
904, 226 N.C. 307. 

Or.—Steele v. Steele, 190 P. 716, 96 
Or. 630. 

Pa.—Shealfer v. Sheaffer, Com.Pl., 3 
Cumb.L.J. 124. 

19 C.J. p 74 note 51. 

8.5 Pa.—^McDevitt ▼. McDevitt, 25 
A.2d 853, 143 Pa.Super. 522. 

Good V. Good, Com.Pl, 50 Lane. 

L.Rev. 207. 

Threats followed by assault 
Where habitual verbal aspersion 
and imperious demands are accompa¬ 
nied by threats of physical violence, 
and are actually followed by an as¬ 
sault and battery, a case of “indig¬ 
nities to the person," which will war¬ 
rant granting of a divorce, is proved. 


health,!® although it has been held that it is not un¬ 
reasonable to require the wife to prove that her 
health is either broken or likely to break.!! 

Intention. The conduct of a spouse, in order to 
constitute indignities, must be intentional, studied, 
willful, and deliberate.!!*^ Ordinarily, an act is 
not an indignity unless it was intended as such.!^ 
Something more than mere conduct not designedly 
intended to make cohabitation intolerable to the 
other spouse is needed to constitute the ground of 
indignities.!®-^ Accordingly, unusual conduct re¬ 
sulting from illness cannot be made the basis for 
divorce on the ground of indignities.!®-!® 

Withdrawal of injured spouse. In the absence of 
a statutory requirement, indignities need not force 
the injured spouse to withdraw from the house and 
family.!® However, the fact that the complaining 
spouse remains in the home is to be taken into con- 

—Barnes v. Barnes, 124 A.2d 646, 
181 Pa.Super. 427. 

Kousz V. Kousz, Com.Pl., 29* 
North.Co. 357. 

Abuse 

Unmerited, grave, and continued 
abuse by wife of husband was insuf¬ 
ficient ground for divorce because 
there was missing a deliberate in¬ 
sulting and humiliating intent such 
as may emanate from a mind not 
weakened by disease or nervous dis¬ 
order. 

Pa.—Glass v. Glass, 63 A.2d 696, 164 
Pa.Super. 118. 

12. Mo.—Clark v. Clark, App., 306 
S.W.2d 641—Thomason v. Thoma¬ 
son, App., 262 S.W.2d 349. 

Ba.—Thomas v. Thomas, Com.Pl., 3 
Chest.Co. 105—Bowden v. Bowden, 
Com.Pl., 4 Cumb.Co. 41—Startzer v. 
Startzer, 33 Berks Co. 34, 54 York 
Leg.Rec. 128. 

19 C.J. p 74 note 57. 

Voluntary acts 

Indignities that give rise to a 
cause of action for divorce must be 
intentionally committed, and must be 
voluntary acts, and not acts of one 
who was incapable of understanding 
their nature or of restraining himself 
from their commission, 

—^Porbis V. Forbis, App, 274 S.W. 
2d 800. 

12.5 Del.—Pfusch v. Pfusch, 75 A.2d 
215, 6 Terry 380, applying law of 
Pennsylvania. 

12.10 Pa.—Barnes v. Barnes, 124 A. 
2d 646, 181 Pa.Supor. 427—Glass v. 
Glass, 63 A.2d 696, 164 Pa.Super. 
118. 

Orr v. Orr, 7 Pa.Dist. & Co.2d 
375. 

Irwin V. Irwin, Com.Pl., 49 Berks 
Co. 197—Bell V. Bell, Com.Pl., 6 
Lebanon 143. 

13. Pa.—Horton v. Horton. 85 A.2d 


Pa.—Trimbur v. Trimbur, 91 A.2d 
307, 171 Pa.Super. 541. 

8.10 Pa.—^Ussier v. Ussier, 44 A.2d 
526, 158 Pa.Super. 215—Fisher v. 
Fisher, 36 A.2d 168, 154 Pa.Super. 
497. 

Cause 

Physical abuse, which was not ex¬ 
cessive and which was caused by 
plaintiff's seemingly improper inti¬ 
macies with another man, was not 
ground for divorce on charge of in¬ 
dignities. 

Pa.—Orsuto v. Orsuto, 91 A.2d 284, 
171 Pa.Super, 532. 

9 . Pa.—^Eberly v. Eberly, 36 A.2d 
729, 154 Pa.Super. 641—Taylor v. 
Taylor, 16 A.2d 651, 142 Pa.Super. 
441—Sharp v. Sharp, 161 A. 453, 
106 Pa.Super. 33—Strobel v. Stro- 
bel, 100 Pa.Super. 536—Krupp v. 
Krupp, 95 Pa.Super. 474—Lynn v. 
Lynn, 76 Pa.Super. 428—Donnelly 
V. Donnelly, 76 Pa.Super. 92. 

Murray v. Murray, 29 Pa.Dist. 
257—^Abbott v. Abbott, 29 Pa.Dist. 
97, reversed on other grounds 75 
Pa Super. 483. 

Albright v. Albright, Com.Pl., 3 
Chest.Co. 254. 

19 C.J. p 74 note 52. 

10. Pa.—Strobel v, Strobel, 100 Pa. 
Super. 536—Krupp v. Krupp, 95 
Pa.Super. 474—^Donnelly v. Donnel¬ 
ly, 76 Pa.Super. 92. 

Albright v. Albright, Com.Pl., 3 
Chest.Co. 254. 

Wyo.—^Mahoney v. Mahoney, 299 P. 

273, 43 Wyo. 157. 

19 C.J. p 74 note 53. 

11. Pa.—Rosenthal v. Rosenthal, 61 
Pa.Super. 104. 

Brubaker v. Brubaker, 4 Pa.Dist. 
185, 16 Pa.Co. 314. 

11.5 Hawaii.—Sisson v. Sisson, 36 
Hawaii 606. 


154 



27A C. J.S. 

sideration in passing on the degree or severity of | 
the alleged indignities; if one physically and finan- I 
cially able to leave the common home continues to 
stay, it may have some bearing on the intolerable¬ 
ness of his condition and the burdensomeness of his 
life.^^ 

Reconciliation is a factor to be considered in eval¬ 
uation of the severity of the indignities charged.^^-^ 
So, the resumption of marital relations after alleged 
indignities is an element for consideration in deter¬ 
mining whether the alleged acts of mistreatment 
really amounted to indignities making the husband’s 
condition intolerable.^^-io 


DIVORCE §§ 44(2)-44(3) 

§ 44(3).-False Charges 

Charges of infideJity or crime made by one spouse 
against the other may constitute personal indignities pro¬ 
vided they are false and are made without warrant or 
foundation. 

Although there is authority holding that false ac¬ 
cusations by a wife against her husband do not en¬ 
title the latter to a divorce or a separation,^'*-it 
has generally been held that unfounded charges of 
infidelity or crime made by one spouse against the 
other may constitute personal indignities authorizing 
a divorce,*-5 at least when coupled with other mis¬ 
conduct^® However, the charge must not only be 
false, but must have been made without warrant 
or foundation and with the intent to wound and 


602, 170 Pa.Super. 209—^Fawcett v. 
Fawcett, 48 A.2d 23, 159 Pa.Super. 
185. 

Kuesan v. Kuesan, Com.Pl., 22 
Leh.Li.J. 223—Covell v. Co veil. Com. 
PI.. 65 Montgr.Co. 284, 63 York Leg. 
Rec. 149. 

Change in statute 

(1) Under the amendment of June 
28, 1923, P.L. p 886, to the Divorce 
Act of March 15, 1815, P.D. p 150, 6 
Sm. 286, it is not necessary that 
the indignities offered by the hus¬ 
band be such as thereby to force the 
wife to withdraw from his house 
and family. 

Pa.—Cunninghana v. Cunningham, 181 
A. 458, 119 Pa.Super. 380—Way v. 
Way, 93 Pa.Super. 305. 

(2) Formerly, statute required that 
indignities be such as to force wife 
to withdraw from his house and fam¬ 
ily. 

Pa.—Farquhar v. Farquhar, 29 Pa. 
Dist. 1160, 49 Pa.Co. 66, 68 Pittsb. 
Leg.J. 270—Hampson v. Hampson, 
15 Pa.Dist. 348. 

(3) However, under former statute 
a withdrawal of the wife to a sep¬ 
arate room in the same house was 
sufficient under certain circumstanc¬ 
es, as where she owned the house. 
Pa.—^Farquhar v. Farquhar, supra. 

19 C.J. p 74 note 50 [a]. 

(4) Where indignities which jus¬ 
tified the wife in leaving the matri¬ 
monial domicile had been commit¬ 
ted, she was not precluded from ob¬ 
taining a divorce for the offense, 
although she did not discover it un¬ 
til after her actual withdrawal. 

Pa.—Fitzgerald v. Fitzgerald, 22 Pa. 

Co. 490. 

19 C.J. p 73 note 44 [a], p 96 note 10 
[a]. 

14. Pa.—^Moyer v. Moyer, 124 A.2d 
632, 181 Pa.Super. 400—Blose v. 
Blose, 61 A.2d 370, 163 Pa.Super. 
322—Fawcett v. Fawcett, 48 A.2d 
23, 159 Pa.Super. 185—Hepworth v. 
Hepworth, 195 A. 924, 129 Pa.Su¬ 
per. 360—Cunningham v. Cunning¬ 
ham, 181 A. 458, 119 Pa.Super. 380. 


Schaffer v. Schaffer, Com.Pl., 24 
Leh.L.J. 448—^Aikey v. Aikey, Com. 
PI., 18 Northumb.Leg.J. 13. 

14.5 Pa.—^Hahne v. Hahne, 77 A.2d 
682, 168 Pa.Super. 324. 

14.10 Pa.—Klimkosky v. Klimkosky, 
74 A.2d 497, 167 Pa.Super. 116. 

Coveil V. Covell, Com.Pl., 65 
Montg.Oo. 284, 63 York Leg.Rec. 
149. 

Further misconduct 
Resumption of marital relations in 
bona fide attempt by wife to give 
husband another chance to make a 
successful marriage after wife had 
filed libel for divorce did not preclude 
wife from obtaining a divorce on 
ground of indignities, in view of evi¬ 
dence, that approximately tw-o weeks 
after resumption of cohabitation, 
husband resumed prior habits of 
abuse, threats, and accusations. 

Pa.—^Van Houten v. Van Houten, 98 
A.2d 397, 174 Pa.Super. 29. 

14.50 Hawaii.—^Forrester v. Hurtt, 
18 Hawaii 215. 

15. Pa.—Horton v. Horton, 85 A.2d 
602, 170 Pa.Super. 209—Silfies v. 
Silfies, 79 A.2d 130, 168 Pa.Super. 
421—^Duhme v. Duhme, 78 A.2d 44, 
168 Pa.Super. 406—^Thornton v. 
Thornton, 77 A.2d 691, 168 Pa.Su- 
per, 391—Barber v. Barber, 40 A. 
2d 120, 156 Pa.Super. 241—McKrell 
V. McKrell, 38 A.2d 507, 155 Pa.Su- 
per. 297, reversed on other grounds ! 
42 A.2d 609, 352 Pa. 173—Meligakes 
V. Meligakes, 28 A.2d 815, 151 Pa. 
Super. 1—^Hewitt v. Hewitt, 7 A.2d 
45, 136 Pa.Super. 266—Secor v. Se- 
cor, 191 A. 647, 126 Pa.Super. 561 
—Campbell v. Campbell, 190 A 
536, 126 Pa.Super. 190. 

Kichman v. Kichman, Com.Pl., 5 
Cumb.Co. 145—^Medcalf v. Medcalf, 
Com.Pl., 68 Dauph.Co. 204—Ober- 
holtzer v. Oberholtzer, Com.Pl., 61 
Dauph.Co. 383—Jarrett v. Jarrett, 
Com.Pl., 21 Leh.D.J. 291—Bitting 
V. Bitting, Com.Pl., 20 Leh.L.J. 17 
—Werner v. Werner, Com.Pl., 21 
Northumb.Leg.J. 143. 
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Tenn.—Cadle v. Cadle, 191 S.W.2d 
561, 28 Tenn.App. 498. 

Wyo.—^Kamp v. Kamp, 254 P. 689, 36 
Wyo. 310. 

19 C.J. p 74 note 58. 

Charge held not one of infidelity 
A wife’s charge against her hus¬ 
band that he has an eye for other 
women is not a charge of “infidelity” 
so as to authorize a divorce for per¬ 
sonal indignities. 

Pa.—Kolopen v. Kolopen, 25 A.2d 569, 
148 Pa.Super. 311. 

16. Ark.—^Davis v. Davis, 259 S.W. 
751, 163 Ark. 263. 

Pa.—^Brandman v. Brandman, 138 A. 
2d 869, 185 Pa.Super. 392—Hurley 
V. Hurley. 119 A.2d 634, 180 Pa.Su¬ 
per. 364—Politylo v. Politylo, 95 A. 
2d 241, 173 Pa.Super. 223—Oliver v. 
Oliver, 94 A.2d 124, 172 Pa.Super. 
600—^Anderson v. Anderson, 94 A- 
2d 104, 172 Pa.Super. 527—Turner 
V. Turner, 89 A.2d 893, 171 Pa.Su¬ 
per. 519—^Wilson v. Wilson, 63 A.2d 
104, 163 Pa.Super. 546—Blose v. 
Blose. 61 A.2d 370, 163 Pa.Super. 
322—^De Domenico v. De Domenico, 
54 A.2d 67, 161 Pa.Super. 196— 
Fullwood V. Fullwood, 40 A.2d 876, 
156 Pa.Super. 409—Stauffer v. 
Stauffer, 36 A.2d 183, 154 Pa.Super. 
505—^Knapp v. Knapp, 33 A2d 88, 
152 Pa.Super. 412—^Fishman v. 
Fishman, 4 A.2d 543, 134 Pa.Super. 
217—Breene v. Breene, 76 Pa.Su¬ 
per. 568. 

Gearing v. Gearing, 7 Pa.Dist. & 
Co. 747, affirmed 90 Pa.Super. 192. 

Fullwood v. Fullwood, Com.Pl., 
36 Berks Co. 193, affirmed 40 A 2d 
876, 156 Pa.Super. 409—Moyer v. 
Moyer, Com.Pl., 34 Berks Co. 196 
—Schantz v. Schantz, Com.Pl., 53 
Lanc.L.Rev, 281—^Kitch v. Kitch, 
Com.Pl., 53 Lanc.L.Rev. 47—^Acker¬ 
man V. Ackerman, Com.PI., 21 Leh. 
L.J. 287—Peck v. Peck, Com.Pl., 66 
Montg.Co. 258—^Aikey v. Aikey, 
Com.Pl., 18 Northumb.Leg.J. 13. 

19 C.J. p 74 note 59. 

17. Ark.— Corpus Juris Secundum 
cited in Cooper v. Cooper, 265 S.W. 
2d 4, 6, 223 Ark. 235—Settles v. 
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where the association of one spouse with some¬ 
one of the opposite sex furnishes the other spouse 
with reasonable grounds for suspicion, the latter’s 
accusations of infidelity do not support the former’s 
charge of indignities.i'^-5 

If the charge is made in the belief that it is true 
and not wantonly or in malice, it is not an indig- 
nity,is regardless of the truth of the accusations.^S.5 
An accusation of misconduct against a member of 
libelant’s family does not of itself constitute an 
indignity to him within the divorce law.^S.io 

§ 44(4).-Drunkenness and Use of 

Drugs 

Habitual drunkenness indulged in with no intent of 
animosity toward the other spouse ordinarily does not 
constitute indignities warranting a divorce; but drunk¬ 
enness and the use of opiates may, under particular cir¬ 
cumstances, constitute indignities. 

As a general rule, habitual drunkenness, of it¬ 
self, indulged in with no intent of animosity toward 
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the other spouse, does not constitute indignities 
warranting a divorce.is.50 So, also, a single act of 
drunkenness by one spouse does not constitute an in¬ 
dignity to the person of the other.is On the other 
hand, excessive drinking by a husband together with 
other acts of misconduct rendering the condition of 
the wife intolerable may constitute indignities fur¬ 
nishing ground for divorce.^O 

Continual drunkenness by the wife may constitute 
indignities,21 especially where it is accompanied by 
other acts of misconduct.22 Moreover, occasional 
drunkenness by a wife may, together with other 
misconduct, entitle the husband to a divorce.23 

Use of opiates. Continued and excessive use of 
opiates rendering the condition of the injured party 
intolerable justifies divorce on the ground of person¬ 
al indignities,24 especially where the offender is also 
guilty of other misconduct.25 


Settles, 195 S.W.2d 59, 210 Ark. 
242. 

Mo.—-Culp V. Culp, App., 164 S.'W’.2d 
623—Tuttle v. Tuttle, App., 240 S. 
W. 609—Revercomb v. Revercomb, 
App., 222 S.W. 899. 

Pa.—Hurley v. Hurley, 119 A.2d 634, 
180 Pa.Super. 364—Orsuto v. Orsu- 
to. 91 A.2d 284, 171 Pa.Super. 532 
—Thornton v. Thornton, 77 A.2d 
691, 168 Pa.Super, 391—Blose v. 
Blose, 61 A.2d 370, 163 Pa.Super. 
322. 

Fritz V. Fritz, Com.Pl., 22 Leh. 
L.J. 410—Jarrett v. Jarrett, Com. 
PL, 21 Leh.L.J. 291. 

InformiiLg' employer 

Fact that wife told husband's em¬ 
ployer of finding- husband in another 
woman's apartment and of husband’s 
arrest did not entitle husband to a 
divorce on ground of indignities, 
since it was as reasonable to infer 
that wife sought to break up affair 
with other woman and not to have 
husband discharged. 

Pa.—Stinson v. Stinson, 63 A.2d 413, 
163 Pa.Super. 497. 

17.5 Pa.—Barnes v. Barnes, 124 A. 
2d 646, 181 Pa.Super. 427—Boyles v. 
Boyles, 116 A.2d 248, 179 Pa Super. 
184—McGuigan v. McGuigan, 112 
A.2d 440, 178 Pa.Super. 176—Soper 
V. Soper, 112 A.2d 420, 178 Pa.Su¬ 
per. 182—Politylo v. Politylo, 95 
A.2d 241, 173 Pa.Super. 223—Oliver 
V. Oliver, 94 A.2d 124, 172 Pa.Su¬ 
per. 600—^Parcella v. Parcella, 67 
A.2d 576, 165 Pa.Super. 218. 

Burkhart v. Burkhart, Com.PL, 
42 Berks Co. 69—Dyer v. Dyer, 
Com.Pl., 3 Chest.Co. 353—^Eckerd v. 
Eckerd, Com.Pl., 69 Dauph.Co. 101 
— ^Medcalf v. Medcalf, Com.Pl., 68 


Dauph.Co. 204—^DeFrancesco v. De- 
Francesco, Com.Pl., 47 Luz.Leg. 
Reg. 17, affirmed 115 A.2d 411, 179 
Pa.Super. 106. 

Good faith 

Charges are not indignities when 
made in good faith and on the basis 
of suspicions reasonably born of ap¬ 
pearances. 

Ark.—-Cooper v. Cooper, 205 S.W.2d 
4, 223 Ark. 235—Settles v. Settles, 
195 S.W.2d 69, 210 Ark. 242. 

Reason for suspicious held not shown 
Pa.—Bredbenner v. Bredbenner, 107 
A.2d 169, 175 Pa.Super 580. 

Kitch V. Kitch, Com.Pl., 53 Lane. 
L.Rov. 47. 

18. Ark.—Corpus Juris Secundum 
cited in Cooper v. Cooper, 265 S.W. 
2d 4, 5, 223 Ark. 235. 

Mo.—Tuttle V. Tuttle, App., 240 S.W. 
509. 

Pa.—Bobst V. Bobst, 51 A.2d 414, 160 
Pa.Super. 340, reversed on other 
grounds 54 A.2d 898, 357 Pa. 441. 

Tillberg v. Tillberg, 28 Pa.Dist. 
464. 

Miller V. Miller, Com.Pl., 6 Cumb. 
L.J. 9—Moyer v. Moyer, Com.Pl., 5 
Bucks Co. 129, reversed on other 
grounds 124 A,2d 632, 181 Pa.Super. 
400. 

19 C.J. p 74 note 60. 

Inqiuiries 

Wife’s letters to husband’s com¬ 
manding officer and to husband in¬ 
quiring about his alleged misconduct 
referred to in an anonymous letter, 
after she had been sued by him for 
divorce, did not amount to an "indig¬ 
nity” on her part so as to authorize 
divorce to husband. 

Mo.—Galst V. Galst, App., 188 S.W. 
2d 843. 


18.5 Pa.—Priest v. Priest, 57 A.2d 
437, 162 Pa.Super. 232. 

18.10 Pa.—Friess v. Friess, 39 A.2d 
151, 156 Pa.Super. 38. 

18.50 Del—Pfusch v. Pfusch, 75 A. 
2d 215, 6 Terry 380, applying law of 
Pennsylvania. 

Pa.—Brautigan v. Brautigan, Com. 
PL, 5 ChestCo. 205—Williams v. 
Williams, Com.Pl., 29 Brie Co. 158 
—Cordus V. Cordus, Com.Pl., 67 
Montg.Co. 296. 

10. Mo.—Kempf v. Kempf, 34 Mo. 

211 . 

HI treatment dnringf intoxication 
Ill treatment by the husband dur¬ 
ing intoxication is not an indignity 
where there is no evidence of malice 
or intent to injure or degrade the 
wife. 

Ark.—Brown v. Brown, 38 Ark. 324. 

20. Mo.—McCann v. McCann, 91 Mo. 
App. 1. 

Pa.—Smith V. Smith, Com.PL, 20 Leh. 
L.J. 363—Doan v. Doan, 4 Pa.L.J. 
332—Loughner v. Loughner, Com. 
PL, 27 West.Co. 205—Lamon v. 
Lamon, Com.Pl., 22 West.L.J. 268. 

21. Pa.—Seidle v. Seidle, 10 Pa.Dist. 
& Co. 518, 42 York Leg.Rec. 35. 

22. Pa.—Seidle v, Seidle, supra. 

23. Mo.—Kempf v. Kempf, 34 Mo. 
211 . 

Pa.—Kruse v. Kruse, Com.Pl., 89 
Pittsb.Leg.J. 404. 

24. Mo.—Bauman v. Bauman, App., 
17 S.W.2d 594—^Dawson v. Dawson, 
23 Mo.App, 169. 

Use of drugs as cause for divorce 
see infra § 45. 

25. Pa.—Breene v. Breene, 76 Pa. 
Super. 568. 
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g 44(5).-Lewd Conduct; Loath¬ 

some Disease 

Mere indiscreet or imprudent conduct of a spouse 
with members of the other sex ordinariiy does not offer 
such indignities as to warrant a divorce; but indignities 
may arise from an open and notorious exhibition of 
improperly piaced affection, causing shame, humiliation, 
and disgrace to the compiaining spouse, or from the 
communication of a ioathsome disease. 

It is generally held that indiscreet or imprudent 
conduct of a spouse with members of the other sex, 
even though causing suspicion or jealousy, does not 
offer such indignities as to warrant a divorce, 
unless there has been an open and notorious exhibi¬ 
tion of improperly placed affection, causing shame, 
humiliation, and disgrace to the complaining 
spouse.2®-®^ Accordingly, while association and 
adultery with vile and disreputable persons ma 3 ^ con¬ 
stitute indignities,the lewd and indecent conduct 
of a husband toward a daughter of his wife by a 
former marriage is not alone sufficient to entitle the 
wife to a divorce on the ground of personal indigni- 
ties-^*? 

A husband's conduct with respect to women other 
than his wife, although insufficient to support a 
charge of adultery, may warrant a divorce on the 
ground of indignities where it renders the condi- 


DIVORCE § 44(5) 

tion of the "wife intolerable and her life burden¬ 
some and the wife may be entitled to a divorce 
on the ground of personal indignities, if her husband 
openly and notoriously consorts with disreputable 
women.-8 

For a wife to conduct herself so as to raise a sus¬ 
picion either in the mind of her husband or of the 
community that she is not faithful constitutes an in¬ 
dignity warranting divorceand a wife’s improper 
conduct with a man other than her husband, although 
insufficient to support a charge of adulter\', may be 
considered as a form of personal indignity to her 
husband, rendering his condition intolerable and 
life burdensome, so as to entitle him to a divorce.29.5 
So, a wife's affair with another man, in itself, may 
constitute an indignity warranting a divorce,-^-^® 
and a divorce may be granted \vhen improper be¬ 
havior with a member of the opposite sex is coupled 
with other misconduct but it has also been 

held that adultery alone does not warrant a finding 
that a wife has been guilty of such indignities to 
the person of the husband as to render his con¬ 
dition intolerable and life burdensome within the 
meaning of the divorce law.-^-^O Isolated instances 
of association with other men do not constitute in¬ 
dignities,-^--® and mere indiscreet conduct and re¬ 
lations w’ith other men on the part of a married 


25.50 Pa.—^Harding* v. Harding, 40 
A.2d 869, 156 Pa.Super. 438. 

Thomas v. Thomas, Com.Pl., 30 
Erie Co. 46—Bronson v. Bronson, 
Com.Pl., 47 Lack.Jur. 186—Cos¬ 
grove V. Cosgrove, Com.Pl., 52 
Lanc.Li.Rev. 355. 

Single act of adultery in foreign 
country 

Pa.—^Danas v. Danas, Com.Pl., 21 
Leh.L.,J. 390. 

Adtatery with, servant girl 

It has been held that commission 
of adultery with a servant girl in 
wife’s chamber during wife’s absence 
from home is not such an indignity 
to wife as is contemplated by statute. 
N.C.—Miller v. Miller, 78 N.C. 102. 

25.55 Pa.—^Harding v. Harding, 40 
A.2d 869, 156 Pa.Super. 438. 

Cosgrove v. Cosgrove, Com.Pl., 
52 Lanc.L.Rev. 355—Boyle v. 
Boyle, Com.Pl., 22 Leh.L.J. 154. 

26. Mo.—^Wirthman v. Wirthman, 
39 S.W.2d 404, 225 Mo.App. 692. 

Pa.—^Dries v. Dries, Com.Pl., 26 Leh. 
L.J. 173. 

27. Or.-—Cline v. Cline, 10 Or. 474. 
Pamiliarities with wife’s sister 

Familiarities and attentions by a 
husband to his wife’s half sister and 
his refusal to send her away when 
reoLuested by his wife, together with 
neglect of wife’s comfort and hap¬ 


piness, do not constitute personal in¬ 
dignities rendering life burdensome. 
Or.—Rickard v. Rickard, 9 Or. 168. 

27.5 Pa.—Wick v. Wick, 42 A.2d 76, 
352 Pa. 25. 

Wilson V. Wilson, 63 A.2d 104, 
163 Pa.Super. 546—^Priest v. Priest, 
57 A,2d 437, 162 Pa.Super. 232. 

Wingert v. Wingert, Com.Pl., 2 
Cumb.Co. 24. 

28. Mo.—^Penningroth v. Pennin- 
groth, 72 Mo.App. 329. 

19 C.J. p 75 note 66. 

29. Mo.—^Herriford v. Herriford, 
155 S.W. 855, 169 Mo.App. 641. 

Pa.—^Dimerling v. Dimerling, Com. 
PI., 17 Beaver 196—^DeBolt v. De- 
Bolt, Com.Pl., 11 Fay.L.J. 21. 
l^etters written, by wife to another 
man 

Letters written by wife to man, 
together with evidence as to wife’s 
relationship with and conduct to¬ 
ward him, entitled husband to di¬ 
vorce on ground of indignities. 

Mo.—^Ferguson v. Ferguson, App., 279 
S.W. 189. 

29.5 Pa.—^Macormac v. Macormac, 48 
A.2d 136, 159 Pa.Super. 378. 

Commonwealth ex rel. Cordingley 
V. Cordingley, Com.Pl., 42 Del.Co. 
177—Beggs V. Beggs, Com.Pl., 47 
Lack.Jur. 245—^Beisel v. Beisel, 

1 Com.Pl., 23 Leh.D.J. 125—Newman 
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V. Newman, Com.Pl., 23 Nor thumb. 
Leg.J. 120, reversed on other 
grounds 85 A.2d 613, 170 Pa.Super. 
238—^Williams v. Williams, Com. 
PL, 98 Pittsb.Leg.J. 294—Morris v. 
Morris, Com.Pl., 98 Pittsb.Leg.J. 
282. 

After separation 

A wife’s long, intimate, and pub¬ 
lic association with a man other than 
her husband constituted an “indigni¬ 
ty” as ground for divorce, even 
though it began after parties had 
separated. 

Pa.—Smith v. Smith, 43 A.2d 371, 157 
Pa.Super. 582. 

Werner v. Werner, Com.Pl., 21 
Northumb.Leg.J. 143—^Morris v. 
Morris, 98 Pittsb.Leg.J. 282. 

29.10 Pa.—Olbum v. Olbum, 128 A.2d 
125, 183 Pa.Super. 5—^Blansett v. 
Blansett, 56 A.2d 341, 162 Pa.Su¬ 
per. 45. 

Rabuck v. Rabuck, Com.Pl., 46 
Sch.Leg.Rec. 152. 

29.15 Pa.—^Miller v. Miller, 85 A.2d 
604, 170 Pa.Super. 263. 

29.20 Pa.—Beggs v. Beggs, 57 Pa. 
Dist. & Co. 487, 47 Lack.Jur. 181. 

Keeler v. Keeler, Com.Pl., 47 
Lack.Jur. 205—Valvano v. Valvano, 
Com.Pl., 47 Lack.Jur. 197. 

29.25 T^a.—Helon v. Helon, 43 A.2d 
398, 157 Pa.Super. 587. 
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woman, all embraced under the general term ''flirt¬ 
ing,” are not cause for divorce.^® 

Loathsome disease. While it may be that the 
mere presence of a venereal disease does not consti¬ 
tute an indignity,3i nevertheless, in the absence of 
explanatory proof of its innocent origin and notice 
to the other spouse of its existence, and coupled 
with additional facts of misconduct, it may amount 

to an indignity.3 2 

The communication of a loathsome disease by one 
spouse to another is an indignity.33 

§ 44(6).-Sexual Excess; Refusal 

of Marital Relations or to Bear 
Children 

A divorce for indignities may be warranted where a 
husband compels his wife to submit to excessive sexual 
relations; but the mere refusal of the wife to maintain 
marital relations or to bear children ordinarily is not 
an indignity. 

For a husband to compel his wife to submit to an 
overindulgence in sexual intercourse may entitle her 
to a divorce on the ground of indignities.34 

Refusal of marital relations. The refusal of a 
wife to maintain marital relations with her husband 
is not ordinarily such as indignity as will entitle him 
to a divorce 5 but in connection with other mat¬ 


ters this may constitute sufficient personal indignity 
to bring the case within the purview of the statute.36 

Refusal to bear children. Mere refusal of a wife 
to bear children does not constitute an indignity.3 6.5 

§ 44(7).-Separation, Desertion, 

Neglect, and Nonsupport 

While abandonment for any length of time against 
the desire of the innocent and injured spouse rendering 
her condition intolerable may constitute an indignity 
authorizing a divorce, separation, desertion, or nonsup¬ 
port alone ordinarily does not constitute indignities to the 
person. 

It has been broadly stated that abandonment for 
any length of time against the desire of the innocent 
and injured spouse rendering her condition intoler¬ 
able constitutes an “indignity” authorizing a di- 
vorce.36.50 On the other hand, mere separation of 
the spouses for intervals of time does not constitute 
indignities.37 Desertion is not an indignity,38 al¬ 
though desertion, insufficient alone to constitute a 
ground for divorce, may, as one clement, go to make 
with other elements a ground of divorce because 
of indignities.33 

Neglect and nonsupport. Mere neglect and non¬ 
support do not in themselves constitute "indignities” 
authorizing a divorce ;33.5 and mere nonsupport on 


30. Fla.—Hancock v. Hancock, 45 
So. 1020, 55 Fla. 680, 15 L.R.A., 
N.S., 670. 

Pa.—DeBolt v. DeBolt, Com.PL, 11 
Pay.L.J. 21—Bronson v. Bronson, 
Com.Pl., 47 Lack.Jur, 186. 

31. Pa.—Campbell v. Campbell, 194 
A. 760, 129 Pa.Super. 106—Cantor 
V. Cantor, 70 Pa.Super. 108. 

Lioathsome disease as cause for di¬ 
vorce see infra § 47. 

Innoceiitly marryingp person afflicted 
Where testimony is produced 
showing that a husband in good 
health innocently married a woman 
afflicted with syphilis, It is sufficient 
to support a cause for divorce on 
the grounds of cruel and barbarous 
treatment and indignities to the per¬ 
son. 

Pa.—Wolff V. Wolff, 1 Monroe L..R. 
196. 

32. Pa.—Campbell v. Campbell, 194 
A. 760, 129 Pa.Super. 106. 

33. Pa.—Simon v. Simon, 34 Pa.Su¬ 
per. 182. 

34. Pa.—Krug v. Krug, 22 Pa.Su¬ 
per. 572. 

Williams v. Williams, Com.Pl., 
29 Erie Co. 168. 

Unnatural sez offense 
Pa.—^Emlet v. Emlet, Com.Pl., 2 
Cumb.Co. 73. 

35. Mo.—^Pollard v. Pollard, App., 98 
S.W.2d 132. 


Pa.—McGuigan v McGuigan, 112 A.2d 
440, 179 Pa.Super. 176—Schwarz¬ 
kopf V. Schwarzkopf, 107 A.2d 610, 
176 Pa. Super. 441—Rausch v. 

Rausch, 22 A,2d 221, 146 Pa.Super. 
342—Taylor v. Taylor, 16 A.2d 651, 
142 Pa.Super, 441—James v. James, 
191 A. 191, 126 Pa.Super. 479. 

Reilley v, Reilley, 13 Pa.Dist. & 
Co. 294—Aller v. Aller, 1 Pa.Dist. 
& Co. 16, 50 Pa.Co. 460, 69 Pittsb. 
Leg.J. 513. 

Colona V. Colona, Com.Pl., 5 
ChestCo. 60—^E. P. v. G. H., Com. 
PI., 4 Cumb.Co. 42—Bridges v. 
Bridges, Com.Pl., 30 Del.Co. 485. 

19 C.J. p 75 note 73. 

Refusal of marital relations as: 
Cruelty see supra § 32. 

Desertion see supra § 36 (3). 
Ground for divorce see infra § 51, 

36. Mo.—Casey v. Casey, 163 S.W. 

569, 180 Mo.App. 605. 

Exacting pay from husband 
Refusal of marital relations cou¬ 
pled with the fact that the wife re¬ 
fused to perform her marital duties 
except for pay, etc., may constitute 
an indignity. 

^o.—Casey v. Casey, supra. 

36.5 Pa.—McGuigan v. McGuigan, 
112 A.2d 440, 179 Pa.Super. 176— 
Taylor v. Taylor, 16 A.2d 651, 142 
Pa.Super. 441. 

Wife with famUy 
A desire of wife with a family to 
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have no more children is not an “in¬ 
dignity to the person” entitling hus¬ 
band to divorce. 

Pa.—Matoveik v. Matoveik, 98 A. 2d 
238, 173 Pa.Super. 267. 

36.50 Mo.—Smiley v. Smiley, App., 
207 S.W.2d 862. 

37. Pa.—^White v. White, 161 A. 463, 
106 Pa. Super. 80. 

Duna V. Duna, Com.Pl., 20 Leh. 
L.J. 219. 

38. Mo.—O’Hern v. O’Hern, 228 S.W. 
533, 206 Mo.App. 651. 

Pa.—Sutton V. Sutton, Com.Pl., 11 
Pay.L.R. 27. 

39. Mo.—Cannon v. Cannon, 17 Mo. 
App. 390. 

Pa.—^Mihalek v. Mihalek, Com.Pl., 16 
Beaver 156. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Williams v. Williams, 231 P. 
2d 965, 968, 68 Wyo. 175. 
Desertion and other circumstances 
Evidence that plaintiff's wife was 
intentionally cold and indifferent to 
plaintiff and at times refused to 
talk to him and without cause or 
provocation had departed from 
plaintiff’s home justified granting a 
divorce for “personal indignities 
rendering life burdensome.” 

Or.—Neely v. Neely, 94 P.2d 300, 162 
Or. 610. 

39.5 Pa.—^Megoulas v. Megoulas, 72 
A.2d 598, 166 Pa.Super. 510—^Fish- 
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the part of a husband does not justify a divorce to 
the wife as for an intolerable indignity when she 
has ample means to support herself.^o 

Nonsupport is not an indignity, unless it may be 
construed as a refusal of support in such manner 
as to amount to a species of mental cruelty, render¬ 
ing the wife’s condition intolerable.^! However, the 
husband’s failure to provide support is an element to 
be considered in connection with other circum¬ 
stances.'*^ 

§ 44(8).-Other Matters 

The mere existence of domestic infelicity, indiffer¬ 
ence, unsociability, inefficient housekeeping, or neglect of 
household duties does not warrant a divorce for indigni¬ 
ties; but frequent use of profane and vulgar language, 
at least where accompanied by other abusive conduct, 
may constitute indignities. 
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The existence of a state of domestic infelicity does 
not of itself present a case of “indignities” warrant¬ 
ing a divorce.'*2-50 Domestic disputes are not a 
cause for divorce unless they have the magnitude 
and importance of indignities such as would render 
one’s condition intolerable and life burdensome; and 
even violent quarrels participated in by both parties 
are not sufficient.*2.55 50 ^ statutory indignity is not 

shown by mere wranglings and exhibitions of tem¬ 
per due to the lack in both parties of a conciliatory 
spirit,*3 and isolated instances of irritable temper 
and occasional altercations, even though accom¬ 
panied b}" slight blows are insufficient to vrarrant 
the granting of a divorce on the ground of indigni- 

ties.*3*5 

Personal indignities authorizing a divorce ordi¬ 
narily are not established by poverty,** by mere nag¬ 
ging and fault-finding,**‘5 by uncongeniality with 


er V. Fisher, 36 A.2d 168, 154 Pa. 
Super. 497. 

Bailey v. Bailey, Com.PL, 7 
Cumb.Li.J. 9—Rosenberry v. Ros- 
enberry, Com.PL, 6 Cumb.L.J. 87 
—Dively v. Dively, Com.PL, 2 
Cumb.L.J. 84. 

40 . Mo.—Weller v. Weller, 133 S.W. 
128, 154 Mo.App. 6. 

Pa.—Thomas v. Thomas, Com.PL, 3 
Chest.Co. 105—^Kain v. Kain, Com. 
PL, 3 Cumb.L.J. 119—Williams v. 
Williams, Com.PL, 29 Erie Co. 158. 

41. Mo.—^England v. England, 39 S. 
W.2d 429, 225 Mo.App. 725. 

Failure to support child 

A husband’s failure to support 
child whom wife took with her when 
she abandoned husband without 
cause and did not return child to 
husband when custody of child was 
awarded to husband was not an 
“indignity.” 

Mo.—^Hess V. Hess, 113 S.W.2d 139, 
232 Mo.App. 825. I 

42 . Mo.—^Lowe V. Lowe, App., 229 
S.W.2d 7—Becker v. Becker, App., 
155 S.W.2d 904. 

Pa.—Magyar v. Magyar, 12 Pa.Dist. 

& Co. 265, 13 Lehigh Co.L.J. 133. 
42.50 Pa.—^Rankin v. Rankin, 124 A. 
2d 639, 181 Pa.Super. 414—Moyer 
V. Moyer, 124 A.2d 632, 181 Pa.Su¬ 
per. 400—^Ramsey v. Ramsey, 43 
A.2d 346, 157 Pa.Super. 292. 

Smith V. Smith, Com.Pl., 49 
Lack.Jur. 213. 

42.55 Pa.—Gross v. Gross, 69 A.2d 
190, 165 Pa.Super. 532—^Ramsey v. 
Ramsey, 43 A.2d 346, 157 Pa.Super. 
292—Viney v. Viney, 29 A.2d 437, 
151 Pa.Super. 86—^Deutsch v. 
Deutsch, 14 A.2d 586, 141 Pa.Super. 
339—^Mertz v. Mertz, 180 A. 708, 
119 Pa.Super. 538—^Katz v. Katz, 
157 A. 362, 102 Pa.Super. 551—^Alt- 
water V. Altwater, 81 Pa.Super. 
359. 


Thrush v. Thrush, Com.Pl., 6 
Cumb.L.J. 99—^Kain v. Kain, Com. 
PL, 3 Cumb.L.J. 119—Zvonik v. 
Zvonik, Com.PL, 50 Lanc.L.Rev. 
103—^Dick V. Dick, Com.Pl., 25 
Northumb.Leg.J. 158. 

Cause 

Husband’s participation in bicker¬ 
ings with wife, which were induced 
in a large measure by wife’s neglect 
of her household duties, did not con¬ 
stitute indignities which would au¬ 
thorize a divorce to wife. 

Mo.—Greenbury v. Greenbury, App., 
223 S.W.2d 153. 

43. Mo.—Chapman v. Chapman, 
App., 230 S.W.2d 149—^Elliston v. 
Elliston, App., 215 S.W.2d 63— 
Fawkes v. Fawkes, App., 204 S.W. 
2d 132, affirmed State ex rel. 
Fawkes v. Bland, 210 S.W.2d 31, 
357 Mo. 634— Corpus Juris Secun¬ 
dum cited in Haushalter v. Hau- 
shalter, App., 197 S.W.2d 703, 708 
—Caftey v. Caifey, App., 118 S.W. 
2d 1047—Capps v. Capps, App., 65 
S.W.2d 661—Webb v. Webb, 44 Mo. 
App. 229. 

Or.—Bowers v. Bowers, 194 P. 697, 
98 Or. 548. 

Pa.—Boyles v. Boyles, 116 A.2d 248, 
179 Pa.Super. 184—^Politylo v. Po- 
litylo, 95 A.2d 241, 173 Pa.Super. 
223—Blose v. Blose, 61 A.2d 370, 
163 Pa.Super. 322. 

Beemer v. Beemer, Com.Pl., 41 
Berks Co. 282—^Kain v. Kain, Com. 
PL, 3 Cumb.L.J. 119—Hoffman v. 
Hoffman, Com.PL, 31 DeLCo. 134 
—^Bridges v. Bridges, Com.Pl., 30 
DeLCo. 485—Kline v. Kline, 29 Del. 
Co. 78—Williams v. Williams, 
Com.Pl., 29 Erie Co. 158—^Kennedy 
V. Kennedy, Com.PL, 22 Northumb. 
Leg.J. 96—Greenberg v. Greenberg, 
Com.Pl., 9 Sch.Reg. 245. 

Want of congeniality 

(1) Spouses’ mere want of congeni¬ 
ality and consequent quarrels are in- 
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sufficient to constitute cruelty or in¬ 
dignities justifying divorce. 

Ark.—Settles v. Settles, 195 S.W.2d 
59, 210 Ark. 242. 

(2) Proof that a spouse exhibits a 
bad temper, surliness, a disagreeable 
disposition, or an antagonistic atti¬ 
tude, is not sufficient to establish a 
charge of indignities w'hich will en¬ 
title spouse to divorce. 

Pa.—^Raney v. Raney, 90 A.2d 355, 
171 Pa.Super. 43. 

Dehart v. Dehart, Com.Pl., 25 
Northumb.Leg.J. 72. 

43.5 Pa.—^Nesbert v. Isesbert, 67 A. 
2d 670, 165 Pa.Super. 244—Troian- 
owski V. Troianowski, 38 A.2d 367, 
155 Pa.Super. 110—Taylor v. Tay¬ 
lor, 16 A.2d 651, 142 Pa.Super. 441 
—Mentser v. Mentser, 7 A.2d 541, 
136 Pa.Super. 582—^Rose v. Rose, 
188 A. 595. 124 Pa.Super. 437. 

Lenich v. Lenich, Com.Pl., 47 
Berks Co. 261—Shepherd v. Shep¬ 
herd, Com.Pl., 38 Lack.Jur. 174— 
Portzline v. Portzline, Com.Pl., 26 
Northumb.Leg.J. 74—Girard v. Gir¬ 
ard, Com.Pl., 46 Luz.Leg.Reg. 125— 
Brokenshire v. Brokenshire, Com. 
PL, 31 Luz.Leg.Reg. 219—^Dick v. 
Dick, Com.Pl., 25 Northumb.Leg.J. 
158—Brenken v. Brenken, Com.Pl., 
8 Sch.Reg. 128—Shepherd v. Shep¬ 
herd, Com.PL, 21 West.L.J. 208. 

44. Mo.—^England v. England, 39 S. 
W.2d 429, 225 Mo.App. 725. 

44.5 Pa.—^Boyles v. Boyles, 116 A.2d 
248, 179 Pa.Super. 184—^Abbott v. 
Abbott, 75 Pa.Super. 483. 

Lenich v. Lenich, Com.PL, 47 
Berks Co. 261—^Armstrong v. Arm¬ 
strong, Com.Pl., 97 Pittsb.Leg.J. 
69. 

Course of conduct 

“Nagging” as a personal indignity 
in a suit for divorce on ground of 
personal indignities means to annoy 
by petty fault-finding, persistent 
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relatives of the complaining spouse,by argu¬ 
ments and discussions concerning money matters, 
by lack of industry,^® or by lack of affection and 
such negative conduct on the part of a spouse as 
being indifferent or unsociable docs not amount to 
statutory indignity unless carried to extremes.'^'^-^ 

Likewise, personal indignity does not arise from 
miserliness,4'J'*iO extravagance unrelated to a will¬ 


ful intention to humiliate,complaints as to ill¬ 
ness,personal uncleanliness,'^'^-25 inefficient 
housekeeping or neglect of household duties,47.30 
unless done intentionally,47.35 failure of the wife to 
have the husband’s meals on time and her neglect 
of the home,48 or the disciplining of children.48.5 
Various other matters have been held not to consti¬ 
tute indignities.49 


scolding”, or urging or to be persist¬ 
ently worrying or irritating by con¬ 
tinued fault-finding, scolding, or urg¬ 
ing and must be proved by specific 
instances of a course of conduct 
which falls within such definitions. 
Pa.—^Kolopen v. Kolopen, 25 A.2d 
569, 148 Pa.Super. 311. 

44.10 Pa.—Coon v. Coon, 95 A. 2d 
344, 173 Pa.Super. 60—^Abbott v. 
Abbott, 75 Pa.Super. 483—Monaco 
V. Monaco, 50 A.2d 520, 160 Pa.Su¬ 
per. 117—Othmer v. Othmer, 45 A. 
2d 3S9, 158 Pa.Super. 384. 

Topp V. Topp, Com.Pl., 17 Beaver 
198—Coon V. Coon, Com.Pl., 53 
Lianc.Li.Rev. 131, reversed on oth¬ 
er grounds 95 A.2d 34-1, 173 Pa.Su¬ 
per, 60—Bigoney v. Bigoney, Com. 
PI., 67 Montg.Co. 209. 

45. Pa.—Rose v. Rose, 18S A. 595, 
124 Pa.Super. 437. 

Barnes v. Barnes, 48 Pa.Dist. & 
Co. 714, affirmed 40 A.2d 108, 156 
Pa.Super. 196. 

Danas v. Danas, Com.Pl., 21 Leh. 
L.J. 390—^DePrancesco v. DeFran- 
cesco, Com.Pl., 47 Luz.Leg.Reg. 17, 
affirmed 115 A.2d 411, 179 Pa Super. 
106. 

46 . Mo.—Lowe v. Lowe, App., 229 
S.W.2d 7—Fite v. Fite, App., 196 
S.'W.2d 65—England v. England, 39 
S.W.2d 439, 225 Mo.App. 725. 

47 . Pa.—Boyles v. Boyles, 116 A.2d 
248, 179 Pa.Super. 184—Biose v. 
Blose, 61 A.2d 370, 163 Pa.Super. 
322—White v. White, 161 A. 463, 
106 Pa.Super. 80. 

Smith V. Smith, Com.Pl., 49 Lack. 
Jur. 213—Bigoney v. Bigoney, Com. 
PI., 67 Montg.Co. 209. 

47.5 Pa.—Raney v. Raney, 90 A.2d 
355, 171 Pa.Super. 43. 

Thomas v. Thomas, Com.Pl., 3 
Chest.Co. 105. 

Indifference 

Where spouses for last five years 
had lived in same house with no man¬ 
ifestation of affection by either and 
v/ith each apparently indifferent, such 
fact did not warrant grant of divorce 
to either on ground of “cruelty” or 
“personal indignities," where indif¬ 
ference was never manifested in pub¬ 
lic but only in privacy and indiffer¬ 
ence was mutual. 

Wash.—^Neff v. Neff, 192 P.2d 344, 30 
Wash.2d 593. 

Sullenness 

The fact that a husband is moody. 


sullen, not gracious in his manner, 
and displays no affection for his 
w’ife does not amount to indignities. 
Pa.—Wile V. Wile, 48 Pa.Super. 494. 
47.10 Pa.—Politylo v. Politylo, 95 A. 
2d 241, 173 Pa Super. 223—Fisher 
V. Fisher, 36 A 2d 168, 154 Pa.Su¬ 
per. 497. 

47.15 Pa.—Blose v. Blose, 61 A.2d 
370, 163 Pa.Super. 322—Othmer v. 
Othmer, 45 A.2d 389, 158 Pa.Super. 
384. 

47.20 Pa.—Stinson v. Stinson, 63 A. 

2d 413, 163 Pa.Super. 497. 

47.25 Pa.—^Politylo v. Politylo, 95 
A.2d 241, 173 Pa.Super. 223. 

Campbell v. Campbell, Com.Pl., 
67 Montg.Co. 293, 65 York Leg.Rec. 
161—Greenberg v. Greenberg, Com. 
PL. 9 Sch.Reg. 245. 

47.30 Pa.—Matoveik v. Matoveik, 98 
A.2d 238, 173 Pa.Super. 267—Tay¬ 
lor V. Taylor, 16 A.2d 651, 142 Pa. 
Super. 441. 

Colona V. Colona, Com PL, 5 
Chest.Co. 60—Allison v. Allison, 
Com.Pl., 34 DeLCo. 139—Ferrell v. 
Ferrell, Com.PL, 28 Erie Co. 139— 
Girard v. Girard, Com.Pl., 46 Luz. 
Leg.Reg. 125—(DampbeU v. Camp¬ 
bell, Com.PL, 67 Montg.Co. 293, 65 
York Leg.Rec. 161, 

47.35 Pa.—^Vi^'asson v. Wasson, 108 
A.2d 836, 176 Pa.Super. 534—Matov¬ 
eik V. Matoveik, 98 A.2d 238, 173 Pa. 
Super. 267. 

Landefeld v. Landefeld, Com.Pl., 
18 Beaver 239—Thrush v. Thrush, 
Com.Pl., 6 Cumb.L.J. 99. 

48 . Pa.—Simon v. Simon, 173 A. 493, 
113 Pa.Super. 577. 

Allison V. Allison, Com.Pl., 34 
DeLCo. 139—Bridges v. Bridges, 
Com.Pl,, 30 DeLCo. 485—Gray v. 
Gray, Com.Pl., 36 Erie Co. 28— 
Trump V. Trump, Com.Pl., 21 Leh. 
L.J. 330. 

Zkimiteff period 

Wife’s failure to prepare break¬ 
fast for husband for a limited period 
of time during which someone else 
was available for purpose did not 
constitute an “indignity to the per¬ 
son" so as to entitle husband to di¬ 
vorce. 

—Taylor v. Taylor, 16 A.2d 651, 
142 Pa.Super. 441. 

Husband forced to cook meals, etc. 

A husband who cooked several 
meals a day and whose wife was ab¬ 
sent a number of nights, without 
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more, was held not to have su.i.ered 
such indignities as to warrant a de¬ 
cree of divorce. 

Mo.—Pierce v. Pierce, App., 220 S.W. 
506. 

Neglect of home premises, etc. 

Neglect of home premises, failure 
to supply literature, complaints of 
expense of dinner parties, and the 
like, do not amount to “personal in¬ 
dignities rendering life burdensome" 
within the meaning of the divorce 
statute. 

Or.—Bowers v. Bowers, 194 P. 697, 
98 Or. 548. 

48.5 Pa.—^Fisher v. Fisher, 36 A.2d 
168, 154 Pa.Super. 497. 

Hunter v. Hunter, Com.Pl., 19 
Leh.L.J. 157—Restuccia v. Restuc- 
cia, Com.Pl., 38 Luz.Leg.Reg. 304. 
Severe methods 

Husband's discipline of children, 
using severe methods on one or two 
occasions when such methods were in 
order, it appearing that children were 
greatly in need of discipline, did not 
authorize a divorce to wife on ground 
of indignities. 

Mo.—Greenbury v, Greenbury, App., 
223 S.W.2d 153. 

49, Mo.—^Lowe v. Lowe, App., 229 
S.W.2d 7—^Hoffman v. Hoffman. 
App., 224 S.W.2d 554—Greenbury v. 
Greenbury, App., 223 S.W.2d 153— 
Blliston V. Elliston, App., 215 S.W. 
2d 63—Haushalter v. Haushalter, 
App., 197 S.W.2d 703—Snuffer v. 
Snuffer, 249 S.W. 673, 213 Mo.App. 
311. 

Pa.—^Matoveik v. Matoveik, 98 A.2d 
238, 173 Pa.Super. 267—^Enos v. 
Enos, 35 A.2d 524. 154 Pa.Super. 
200 . 

Boyer v. Boyer, Com.Pl., 49 Berks 
Co. 210—Picton v. Picton, Com.Pl., 
49 Berks Co. 94—^Padmore v. Pad- 
more, Com.PL, 4 Chest.Co. 181— 
Hackett v. Plackett, Com.Pl., 4 
Cumb.L.J. 2—^Lively v. Dively, 
Com.PL, 2 Cumb.L.J. 84—Leavitt v. 
Leavitt, Com.Pl., 34 DeLCo. 223— 
Bridges v. Bridges, Com.Pl., 30 
DeLCo. 485—Shaw v. Shaw, Com. 
PL, 33 Erie Co. 100—Roth v. Roth, 
Com.PL, 28 Erie Co. 62, 59 York 
Leg.Rec. 131—^Lester v. Lester, 
Com.PL, 27 Erie Co. 72—^Persichitti 
V. Persichitti, Com.PL, 9 Fay.L.J. 
148—Shay v. Shay, Com.Pl., 51 
Lanc.L.Rev. 245—^Frey v. Frey, 
Com.Pl., 49 Lanc.L.Rev. 88—Kuc- 
san V. Kuesan, Com.PL, 22 Leh. 
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On the other hand, indignities may be shown by 
the husband's compelling his wife to submit to a 
miscarriage,50 although it has been held that mere 
requests that a pregnant wife procure an abortion 
does not authorize a divorce.50-5 Frequent use of 
profane and vulgar language may be an indig- 


DIVORCE § 44(8) 

I nity,50.10 at least where accompanied by other abu- 
I sive conduct ;50-i5 the mere use of profanity 

1 does not necessarily require the granting of a di- 
j vorce.50.20 Various other matters have been held 
I to warrant the granting of a divorce for indigni- 
I ties.5i 


L.J. 223—DeFrancesco v. DeFran- 
cesco, Com.Pl., 47 Luz.Leg.Reg. 17, 
affirmed 115 A.2d 411, 179 Pa Super. 
106—Schwartz v. Schwartz, Com. 
PL, 36 Luz.Leg.Reg. 357—Steven¬ 
son V. Stevenson, Com.Pl., 54 
Montg.Co. 38—Sumlin v. Sumlin. 
Com.Pl., 97 Pittsb.Leg.J. 137—Maci- 
horka v. Maciborka, Com.Pl.. 7 Sch. 
Reg. 206—Bennett v. Bennett, Com. 
PL, 22 Wash.Co. 3. 

Particular matters held mot indigmi- 
ties 

(1) Mere personal insults and re¬ 
proachful language. 

Pa.—Butler v. Butler, 1 Pars.Eq.Cas. 
329. 

(2) Refusal of a wife to comply 
with an unreasonable request of the 
husband to compel her brother to 
leave their home. 

Mo.—Goodman v. Goodman, 80 Mo. 
App. 274. 

(3) Husband’s refusal to send 
away his son by a former marriage 
because he was sometimes abusive 
to the wife. 

Or.—Nickerson v. Nickerson, 48 P. 
423, 54 P. 277, 34 Or. 1. 

(4) A husband’s conduct in re¬ 
maining away much of his time from 
home, unless he displays contempt 
or aversion to his wife or unless 
his neglect is so extreme as to con¬ 
stitute cruelty. 

^lo.—^Holschbach v. Holschbach, 114 
S.W. 1035, 134 Mo.App. 247. 

(5) Frequent absences from home 
of a wife attending religious meet¬ 
ings and neglecting her housekeep¬ 
ing duties and the proper care of 
her husband and children. 

Pa.—Johnson v. Johnson, 31 Pa,Su- 
per. 53. 

Kehler v. Kehler, 8 Pa Dist. & 
Co. 684, 22 Sch.Leg.Rec. 383. 

(6) A wife’s jealousy of her hus¬ 
band’s family or by her calling him 
names, refusing to drive and attend 
theaters with him, and fault finding, 
unless carried too far. 

Mo.—Holschbach v. Holschbach, 114 
S.W. 1035, 134 Mo.App. 247. 

(7) Threats of suicide. 

Pa.~Coon V. Coon, 95 A.2d 344, 173 

Pa.Super. 60. 

Girard v. Girard, Com.Pl„ 46 Luz. 
Leg.Reg. 125. 

(8) Pact that wife accumulated 
fund out of her own earnings for 
purchase of home without informing 
husband. 

Pa.—Celia v. Celia, 67 A.2d 447, 164 
Pa.Super. 569. 
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(9) Wife’s refusal to join in hus¬ 
band’s deed. 

Pa.—Enos v. Enos, 35 A.2d 524, 154 
Pa.Super. 200. 

(10) A wife’s excessive religiou.® 
zeal, her refusal to use cosmetics or 
to patronize beauty parlors, and her 
disapproval of smoking, drinking, 
dancing, card playing, and attending 
shows. 

Wash.—Mertens v. Mertens, 227 P.2d 
724, 38 Wash.2d 55. 

Medical treatment 

If husband was in fact insane or 
wife in good faith thought him to be 
so, her conduct in getting him to a 
hospital for treatment and her en¬ 
deavor to have him legally declared 
incompetent so as to compel him to 
receive hospitalization were not “in¬ 
dignities” on which husband could 
obtain a divorce. 

Mo.—^Fossett v. Possett, App., 243 S. 
W.2d 625. 

Treatment of stepchildren 

(1) Mere unkindness of a husband 
to the wife’s children by a former 
marriage does not constitute indig¬ 
nities. 

Mo.—^Van Horn v. Van Horn, 82 Mo. 
App. 79. 

(2) Where defendant wife, who 
was sued for divorce because of in¬ 
dignities to her husband, consisting 
of cruel treatment of his children 
by his first wife, had merely whipped 
children in absence of plaintiff hus¬ 
band, she having treated them kind¬ 
ly at other times, husband is not en¬ 
titled to divorce. 

Ark.—'Poe v. Poe, 231 S.W. 198, 149 
Ark. 62. 

Wife horrowing money, etc. 

Wife’s misconduct consisting of 
continuous solicitations from friends 
and neighbors for loans of money and 
of giving to friends and neighbors 
and tradesmen postdated checks, 
many of which went to protest be¬ 
cause of insufficient fui\ds, did not 
constitute “indignities.” 

Pa.—^Hepworth v. Hepworth, 195 A. 

924, 129 Pa.Super. 360. 

50. Mo.—Cunningham v. Cunning¬ 
ham, App., 206 S.W. 240. 

50.5 Pa.—^Knaus v. Knaus, 95 A.2d 
358, 173 Pa.Super. 111. 

50.10 Pa.—^Kuesan v. Kuesan, Com. 

PL, 22 Leh.L.J. 223. 

Wash.—Briggs v. Briggs, 106 P. 126, 
56 Wash. 580. 

]&ack of affection 

Where defendant had frequently 
stated with profanity that he did not 
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care for plaintiff and had refu.'jed to 
permit her to return honip after she 
went to take care of his sick muther, 
the charge of personal indignities 
was sustained. 

Or.—Steele v. Steele, 190 P. 716, 96 
Or. 630. 

50.15 Mo.—O’Neil v. O’Neil, App., 
264 S.W. 61. 

Treatment of stepchildren, etc. 

Mistreating the husband’s children 
by a former wife, m cursing and as¬ 
saulting the husband and m demean¬ 
ing herself toward other men in an 
imprudent manner maj' be sufficient. 
Mo.—Herriford v. Herriford, 155 S. 
W. 855, 1G9 Mo.App. 641. 

50.20 Pa.—Fisher v. Fisher, 36 A.2d 
168, 154 Pa.Super. 497. 

Re ever v. Reever, Com.PL, 3 
Cumb.L.J. 126. 

51. Or.—Beem v. Beem, 207 P. 604, 
104 Or. 472, rehearing denied 207 
P. 1094, 104 Or. 472. 

Pa.—Brandman v. Brandman, 138 A. 
2d 869, 185 Pa.Super. 392—Pater¬ 
son v. Paterson, 115 A.2d 919, 178 
Pa.Super. 615—Martin v. Martin, 35 
A.2d 646, 154 Pa.Super. 313—Wil¬ 
liams V. Williams, 72 Pa.Super. 75. 

Carl V. Carl, 48 Pa.Dist. & Co. 
459. 

Rechel v, Rechel, Com.PL, 15 
Beaver 81—^Messinger v. Messinger, 
Com.PL, 4 Bucks Co. 58—Pountney 
V. Pountney, Com.Pl., 16 Cambria 
25—^Paul V. Paul, Com.Pl., 15 Cam¬ 
bria 201—Sheaffer v. Sheafler, Com. 
PL, 6 Cumb.L.J. 62—^Wingert v. 
Wingert, Com.Pl., 2 Cumb.L.J. 24— 
Howe V. Howe, Com.PL, 58 Dauph. 
Co. 43—Bricker v. Bricker, Com.Pl., 
56 Dauph.Co. 354—Sadler v. Sadler, 
Com.PL, 34 DeLCo. 429—^Titter v. 
Titter, Com.Pl., 29 Del.Co. 8—Lenn- 
berg V. Lennberg, Com.Pl., 36 Erie 
Co. 245—Tammaro v. Tammaro* 
Com.Pl., 31 Erie Co. 258—^Ferrell w 
Ferrell, Com.Pl., 28 Erie Co. 122— 
Schantz v. Schantz, Com.PL, 53 
Lanc.L.Rev. 281—^Montgomery v. 
Montgomery, Com.PL, 49 Lanc.L, 
Rev. 73—^Marks v. Marks, Com.Pl., 
48 Lanc.L.Rev. 357—Tripp v. Tripp, 
Com.PL, 48 Lanc.L.Rev. 325—Sny¬ 
der V. Snyder, 33 Luz.Leg.Reg. 212 
—^Waltier v. Waltier, Com.Pl., 59 
Montg.Co. 83, affirmed 36 A.2d 171, 
154 Pa.Super. 495—^Di Natale v. Di 
Natale, Com.PL, 97 Pittsb.Leg.J. 
370—Mosley v. Mosley, Com.Pl., 95 
Pittsb.Leg.J. 381—^Eframo v. 
Eframo, Com.PL, 91 Pittsb.Leg.J. 
254—^Burke v. Burke, Com.Pl., 89 
Pittsb.Leg.J. 337—^Kantner v. Kant- 
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Publishing notice to withhold credit. A notice 
published by the husband to the effect that credit 
should not be given his wife on his account is not 
of itself sufficient as a personal indignity to warrant 
a divorce to the wife.^^ If, however, a husband acts 
without just cause and in malice, such a notice may, 
in connection with other circumstances, constitute 
a personal indignity.53 

§ 45. Personal Infirmities Arising after Mar¬ 
riage 

The drug habit may be a ground for divorce where 
80 provided by statute. 

Under some statutes, a divorce is authorized on 
a showing of gross and confirmed habits of intoxi¬ 
cation caused by tl^e use of drugs.53.50 Such a 
statute refers only to a condition resulting from the 
excessive use of drugs,53.55 and the fact that a 
spouse took drugs on the advice of a physician and 
might have to do so regularly thereafter does not 
require the granting of a divorce under the stat¬ 
ute.53*60 

In the absence of a statute so providing, the drug 
habit is not cause for divorce.54 
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§ 46. - Physical Incapacity 

Hi health or physical incapacity of either party aris¬ 
ing after marriage is not, unless made so by statute, a 
ground for divorce. 

Generally, the inconvenience or even mistreatment 
suffered in consequence of a spouse’s ill health does 
not constitute a ground for divorce.54.50 the 
absence of statutory authority, a divorce may not be 
granted for impotency or physical incapacity of 
either party arising after marriage.55 

§ 47. - Contagious, Loathsome, or Incur¬ 

able Disease 

Affliction of a spouse with a loathsome, contagious, 
or incurable disease is not cause for divorce unless other¬ 
wise provided by statute. 

As a general rule, the fact that a spouse has a 
loathsome, contagious, or incurable disease does 
not constitute ground for divorce unless otherwise 
provided by statute.51> However, some statutes per¬ 
mit a divorce if the husband contracts a loathsome 

disease.57 


ner, Com.Pl., 5 Sch.Reg. 195—Kan- 

torik V. Kantorik, Com.Pl., 36 West. 

L.J. 13. 

Wash.—^Kosanke v. Kosanke, 192 P. 

2d 337, 30 Wash.2d 523. 

Particular matters constituting^ in- 
dig-nities 

(1) Where a wife repeatedly be¬ 
came ang-ry for trivial causes and 
threatened to leave the husband, and 
finally separated from him and 
brought suit for divorce, and de¬ 
clared that they were living in adul¬ 
tery because the husband’s divorce 
from his first wife was not for adul¬ 
tery, and several reconciliations had 
proved abortive, the husband was 
entitled to a divorce for indignities. 
Mo.—^Donaldson v. Donaldson, App., 

220 S.W. 1006. 

(2) Taking of a minor child, con¬ 
trary to an award and order of cus¬ 
tody made by court, by a father who 
conceals child for a long period of 
time from her mother. 

Pa.—Sanford v. Sanford, 2 Pa.Dist. 

& Co.2d 603, 42 Del.Co. 92. 

(3) Venomous and malevolent 
statements made by wife concerning 
husband's mother and family, for 
purpose of lowering husband in esti¬ 
mation of his friends and business 
associates. 

Wash.—Hokamp v. Hokamp, 203 P.2d 

357, 32 Wash.2d 593. 

(4) A wife’s limitation of use of 
radio in home except for religious 
programs, her criticism of church of 
which husband and his family are 


members, her attempts to convert 
members of husband’s family to her 
church, her alienation of affections of 
child, her denial of conjugal rights, 
and her creation of home atmosphere 
in which husband’s family and 
friends are unwelcome and which is 
so unbearable that husband cannot 
continue to live at home. 

Wash.—Mertens v. Mertens, 227 P.2d 
724, 38 Wash.2d 55. 

(5) Further matters. 

Wash.—Sabot v. Sabot, 166 P. 624, 97 
Wash. 395. 

19 C.J. p 73 note 48 [a], [c], [e], [f], 
Ch]. 

52. Mo.—Dowling v. Dowling, 167 
S.W. 1077, 183 Mo.App. 454. 

19 C.J. p 75 note 69. 

53. Tenn.—Young v. Young, Ch.A., 
57 S.W. 438. 

19 C.J. p 75 note 70. 

53.50 Mass.—Jasper v. Jasper, 129 
N.E.2d 887, 333 Mass. 223. 

Use of drugs as; 

Habitual intemperance see infra § 
48 b. 

Indignity see supra § 44 (4). 

53.55 Mass.—Jasper v. Jasper, su¬ 
pra. 

53.60 Mass.—Jasper v. Jasper, su¬ 
pra. 

54. Fla.—Hayes v. Hayes, 98 So. 66, 
86 Fla. 350. 

Mass.—^Jasper v. Jasper, 129 N.E.2d 
887, 333 Mass. 223. 

54.50 Pa.—Stewart v. Stewart, 90 

A.2d 402, 171 Pa.Super. 218. I 
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Campbell v. Campbell, Com.Pl., 
67 Montg.Co. 293, 65 York Leg.Rec. 
161. 

ITnusual conduct resulting from ill¬ 
ness is not grounds for divorce. 

Pa.—Braun v. Braun, 142 A.2d 361, 
186 Pa.Super. 260. 

55. Or.—Hershey v. Hershey, 254 
P. 813, 121 Or. 127. 

19 C.J. p 37 note 66. 

Antenuptial impotency as ground see 
supra § 19. 

Paralysis 

Complete paralysis of husband’s 
body from waist down did not exon¬ 
erate wife from marital obligations. 
Or.—Hershey v. Hershey, supra. 

56. Pa.—Cantor v. Cantor, 70 Pa. 
Super. 108. 

Communication of disease as cruel¬ 
ty see supra § 30. 

Loathsome disease as indignity see 
supra § 44 (5). 

Syphilis 

—Cantor v. Cantor, supra. 

57. Ky.—Boughner v. Boughner, 41 
S.W. 26, 19 Ky.L. 504. 

19 C.J. p 42 note 58. 

Held not ^‘loathsome disease” 

A husband’s recurring rectal 
abscess or fistula, caused by bruise, 
was not a “loathsome disease,” con¬ 
cealment of which before marriage 
or subsequent contraction of which 
would entitle wife to divorce or ali¬ 
mony. 

Ky.—Owens v. Owens, 182 S.W.2d 
785, 298 Ky. 291. 
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§ 48. - Habitual Drunkenness 

a. In general 

b. What constitutes habitual drunken¬ 

ness 

c. Period of indulgence 

d. Antenuptial habit 

a. In General 

Drunkenness is not a cause fop divorce unless made 
so by statute. 

As a general rule, a spouse’s habitual drunken¬ 
ness or its equivalent is not a ground for divorce,58 
even where separation is justified,59 unless made' a 
cause for divorce by statute.®® 


DIVORCE § 48 

Under some statutes to authorize a divorce for 
drunkenness, it must be accompanied by wasting of 
estate.®! 

b. What Constitutes Habitual Drunkenness 

‘^Habitual drunkenness’’ as a cause for divorce is 
the persistent and confirmed habit of becoming intoxi¬ 
cated, and ordinarily excludes the use of drugs. 

An “habitual drunkard” within the divorce laws is 
a person given to inebriety or excessive use of in¬ 
toxicating drink who by frequent indulgence has lost 
the power of will to control his appetite for it;®!*®® 
and the persistent habit of becoming intoxicated con¬ 
stitutes the offense of habitual or continued drunk¬ 
enness.®- 


58. Del.—Pfusch v. Pfusch, 75 A.2d 
215, 6 Terry 380, applying law of 
Pennsylvania. 

Md.—Smith v. Smith, 84 A.2d 890, 
198 Md. 630—Hamren v. Hamren, 
26 A.2d 381, 180 Md. 692--PIasting.s 

V. Hastings, 127 A. 743, 147 Md. 
177. 

N.T.—Straub v. Straub, 204 N.Y.S. 

61, 208 App.Div. 663. 

Pa.—Cowher v. Cowher, 91 A.2d 304, 
172 Pa Super. 98—Slavin v. Slavin, 
60 A.2d 355, 162 Pa.Super. 636— 
Othmer v. Othmer, 45 A.2d 389, 158 
Pa.Super 384. 

Seidle v. Seidle, 10 Pa.Dist. & Co. 
518, 42 York Leg.Rec. 35, 

Brenken v. Brenken, Com.Pl,, 8 
Sch.Reg. 128—Loughner v. Lough- 
ner, Com.Pl., 27 WestL.J. 205. 

19 C.J. p 69 note 94. 

Drunkenness as: 

Cruelty see supra § 31. 

Indignity see supra § 44 (4). 
Accompanying conduct 

Mere drinking, even excessive 
drinking, is not a cause for divorce 
or an excuse for separation unless 
such drinking is accompanied by such 
conduct as to make it necessary for 
injured party to leave. 

Md.—Nicodemus v. Nicodemus, 48 A. 
2d 442, 186 Md. 659. 

59. N.J.—Foote V. Foote, Ch., 61 A. 
90. 

60. Fla.—^Hayes v. Hayes, 98 So. 66, 
86 Fla. 350. 

Me.—Kennon v. Kennon, 111 A.2d 
695, 150 Me. 410. 

W.Va.—Mann v. Mann, 123 S.E. 394, 
96 W.Va. 442. 

19 C.J. p 70 note 96. 

When cause arises 
A cause of action for divorce on 
ground of habitual drunkenness must 
be considered as arising at time of 
filing petition. 

Del.—Pfusch V. Pfusch, 75 A.2d 215, 
6 Terry 380. 

61. Ky.—Azbill v. Azbill, 14 Ky.L 
105. 

19 C.J. p 70 note 97. 


61.50 Ill.—^Ash v. Ash, 64 X.E.2d 
741. 327 I11.APP. 656. 

Minn.—Melheim v. Melheim, 36 X.W. 
2d 398. 228 Minn. 89—Hereid v. 
Hereid. 297 N.W. 97, 209 Minn. 573. 
W.Va.—Brown v. Brown, 97 S.E. 2d 
811. 

62. Fla.—Kennedy v. Kennedy, 134 
So. 201, 101 Fla. 239—Hayes v. 
Hayes, 98 So. 66. 86 Fla. 350. 

!11-—Blunk V. Blunk, 64 X.E.2d 7S7, 
327 IlLApp. 666. 

Iowa.—Frye v. Frye, 63 X.W.2d 242, 
245 Iowa 563—Corpus Juris Se¬ 
cundum cited in Lewis v. Lewis, 17 

X.W.2d 407, 409, 235 Iowa 693. 

B,I.—Bevan v. Bevan, 114 A. 130, 44 
R,I. 12. 

19 C.J, p 70 note 98. 

17‘eglect of business 

As a ground for divorce “habitual 
intemperance” is that degree of in¬ 
temperance which disqualifies the 
person a great portion of the time 
from properly attending to his busi¬ 
ness or which reasonably inflicts a 
course of great mental anguish on 
the innocent party. 

N.D.—McBride v. McBride, 174 N.W. 

870, 43 N.D. 328. 

19 C.J. p 70 note 98 [a]. 

Other definitions 

(1) “Drunkenness” is “intoxica¬ 
tion” and is the effect produced on 
the mind or body by drinking in¬ 
toxicating liquors to such an extent 
that the normal condition of the sub¬ 
ject is changed and his capacity for 
rational action and conduct is sub¬ 
stantially lessened. 

Del.—Lecates v. Lecates, 190 A. 294, 
8 W.W.Harr. 190. 

(2) “Habitual drunkenness” is 
something more than partaking of 
liquor and carrying odor on breath, 
and there is no distinction between 
drunkenness in public place and at 
home. 

Mich.—Greshow v. Greshow, 263 N. 
W. 740, 273 Mich. 550. 

(3) “Habitual drunkenness” as 

ground for divorce is a fixed habit of 
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drinking to excess, an involuntary 
tendency to become intoxicated which 
is acquired by frequent repetition or 
such a frequent indulgence to excess 
as shows a formed habit and inability 
to control appetite. 

Ill*—Shorthose v. Shorthose, 49 N.E. 
2d 2*^0, 319 Ill.App. 355—Grikietis 
V. Grikietis, 48 N.E 2d 775, 319 Ill. 
App. 216. 

^'Becoming addicted” 

Under a provision entitling wife 
to divorce, where husband becomes 
addicted after marriage to habitual 
drunkenness, “becoming addicted” is 
a recognition of fact of common 
knowledge that continued use of alco¬ 
holic liquors creates a craving there¬ 
for which steadily breaks down one’s 
powers of resistance. 

Ala.—O’Byrne v. O’Byrne, 100 So. 781, 
211 Ala. 450. 

“Habitual” 

“Habitual,” within statute regu¬ 
lating divorce, while implying more 
than once, does not imply that drunk¬ 
enness shall be at regular periods or 
occur every time one has access to 
intoxicating liquors, or every time he 
actually drinks. 

Ala.—O’Byrne v. O’Byrne, supra. 

Beuderiug cohabitation insupportable 
Habitual intemperance is not “just 
cause for separation from bed and 
board” unless such habitual intem¬ 
perance is of such nature as to ren¬ 
der their living together insupport¬ 
able, and in deciding whether ha¬ 
bitual intemperance is of such a na¬ 
ture, the court must consider habits 
of complaining party, and his or her 
conduct toward the other party to the 
marriage. 

La.—^Broderick v. Broderick, 186 So- 
5, 191 La. 492, 120 A.L.R. 1173. 

Ordinary beer drinking 

Habitual intemperance means a 
custom of getting drunk; and ordi¬ 
nary beer drinking, short of intoxica¬ 
tion, furnishes no ground for such 
charge. 

Fla—Hayes v. Hayes, 98 So. 66, 86 
Fla. 350. 
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While constant and continuous drunkenness need 
not be shown,63 and the habit need not be such as 
to disqualify the party from attending to business, 
during the principal portion of the time usually de¬ 
voted to business,®^ yet occasional acts of intoxica¬ 
tion are not sufhcient to establish the offense.65 
There must be such a frequent indulgence to excess 
as to show the existence of a confirmed habit,®6 and 
an inability to control the appetite.®^ 

Use of opiates. As a rule, the drunkenness meant 
by the statute is that produced by the excessive use 
of alcoholic liquors and not by excessive indulgence 
in opiates.®® Under some statutes, however, habitual 
intemperance as a ground for divorce may be caused | 
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by the voluntary and excessive use of opium or other 
drugs,®® but not when the habit is contracted through 
the necessary use of the drug to alleviate unendura¬ 
ble pain and suffering.^® 

c. Period of Indulgence 

Habitual drunkenness, as a ground for divorce, must 
continue fop the period of time prescribed. 

The time for which the habit of drunkenness must 
continue in order to render it a ground for divorce 
is usually prescribed by the statute,^! and it is 
usually required, sometimes by reason of express 
statutory regulation, that the habit shall have con¬ 
tinued up to the filing of the suit.72 


La.—Schaub v. Schaub, 42 So. 249, 
117 La. 727. 

Dnuitenness of public official distiu. 
guished 

Statute authorizing separation 
from bed and board for husband’s 
“habitual intemperance” makes dis¬ 
tinction between legal consequence 
of such intemperance and “habitual 
drunkenness,” for which public of¬ 
ficial may be removed from office. 

La.—Leland v. Leland, 154 So. 443, 
179 La. 533. 

63. Ala.—O’Byrne v. O’Byrne, 100 
So. 781, 211 Ala. 450—Moor v. 
Moor, 99 So. 316, 211 Ala. 56. 

Fla.—^Kennedy v. Kennedy, 134 So. 
201. 101 Fla. 239. 

Ill.—Vesolowski V. Vesolowski, 85 N. 
E.2d 696, 403 Ill, 284. 

Shorthose v. Shorthose, 49 N.E. 
2d 280, 319 IlI.App. 355—Grikietis v. 
Grikietis, 48 N.E.2d 776, 319 IlLApp. 
216. 

19 C.J. p 70 note 99. 

Absteatiou for considerable time 
To be an “habitual drunkard” with¬ 
in divorce statute does not mean that 
alleged drunkard must have more 
drunken than sober hours, or become 
intoxicated every day, or even every 
week, or that drunkenness shall be 
at regular periods, or occur every 
time he has access to intoxicating 
liquors, and one may refrain from 
drink for a considerable time and yet 
be an “habitual drunkard.” 

Minn.—Hereid v. Hereid, 297 NW 
97, 209 Minn. 573. 

Abstention for short periods 
Ill.—Bissekumer v. Bissekumer, 57 
N-.E.2d 521, 324 IllApp. 158. 
Periodical intoxication may au¬ 
thorize a divorce. 

La.—^De Lesdernier v. De Lesdernier, 
14 So. 191, 45 La.Ann. 1364. 

64. Ill.—Kelleher v. Kelleher, 73 N. 
E.2d 458, 331 Ill.App. 617—^Megahy 

V. Megahy, 51 N.E.2d 75, 320 Ill. 
App. 362. 

Iowa. ^Matheny v. Matheny, 182 N. 

W. 375, 191 Iowa 337. 

19 C.J. p 70 note 1. 


65. Ala.—^Armstrong v. Armstrong, 
117 So. 195, 217 Ala. 581—Howell 
V. Howell, 100 So. 635, 211 Ala. 
415. 

Ill.—Shorthose v. Shorthose, 49 N.E. 

2d 280, 319 IlLApp. 355. 

La.—Broderick v. Broderick, 186 So. 

5, 191 La. 492, 120 A.L.R. 1173. 
Minn.—Hereid v. Hereid, 297 H.W. 
97, 209 Minn. 573. 

R.I.—^Bevan v. Be van, 114 A. 130, 44 
RI. 12. 

W.Va.—Brown v. Brown, 97 S.E.2d 
811. 

19 C.J. p 70 note 2. 

Habitual drinker seldom intoxicated 
Fact that husband, although an 
habitual drinker, had been intoxicat¬ 
ed only three times during ten years 
of married life, was held insufficient 
to establish drunkenness as a ground 
for divorce. 

Iowa.—Prochaska v. Prochaska, 183 
N.W. 417. 

66. Ala,—Moor v. Moor, 99 So. 316, 
211 Ala. 56. 

Del.—Corpus Juris cited in Locates 
V. Locates, 190 A. 294, 296, 8 W.W. 
Harr. 190. 

Fla.—Hayes v. Hayes, 98 So. 66, 86 
Fla. 350. 

W.Va.—Kessel v. Kessel, 46 S.E.2d 
792, 131 W-Va. 239. 

19 C.J. p 70 note 3. 

Necessity of fixed habit 
An occasional, nonhabitual con¬ 
sumption of alcohol, even to excess, 
does not make consumer an “habitual 
drunkard” within divorce statute, but 
fixed habit of frequently drinking in¬ 
toxicating liquors does, and if indul¬ 
gence has been so extensive that an 
enfeebled will, broken down through 
frequent acquiescence, either pre¬ 
vents or does not desire any active 
resistance to alcoholic opportunity, 
consumer is an “habitual drunkard.’’ 
Minn.—^Hereid v. Hereid, 297 N.W 97 
209 Minn. 573. * ' 

Moderate use 

“Habitual intemperance” which is 
ground for divorce is excessive use of 
intoxicating drinks, and inebriety 
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must be frequent, excessive, and be 
dominant passion, and habitual but 
moderate use of intoxicating liquors 
is not sufficient. 

Fla.—Todd v. Todd, 56 So.2d 441 29 
A.L.R.2d 920. 

67. Del.—^Lecates v. Lecates, 190 4 
294, 8 W.W.Harr. 190. 

Fla-—Hayes v. Hayes, 98 So. 66 86 
Fla. 350. 

Minn.—Hereid v. Hereid, 297 HW 
97, 209 Minn. 573. 

W.Va.—^Kessel v. Kessel, 46 S.E 2d 
792, 131 W.Va. 239. 

19 C.J. p 70 note 4. 

68. Del.—Smith v. Smith, 105 A. 
833, 7 Boyce 283. 

Fla.—Hayes v. Hayes, 98 So. 66, 86 
Fla. 350. 

19 C.J. p 70 note 5, 

Use of drugs as ground for divorce 
see supra § 45. 

69. Mass.—Gowey v. Gowey, 77 R 
E. 526, 191 Mass. 72. 

19 C.J. p 70 note 6. 

70 . N.D.—Rindlaub v. Rindlaub, 125 
N.W. 479, 19 N.D. 352, 390. 

19 C.J, p 70 note 7. 

71 . Ky.—^Wesley v. Wesley, 204 S. 
W. 165, 181 Ky. 135. 

19 C.J. p 71 note 8. 

Coutinuauce after cohabitatiou ceases 
Habitual drunkenness exceeding 
two years may be cause for divorce 
although not continued for two 
years after cohabitation ceased. In¬ 
struction based on hypothesis that 
periods of abstention from habitual! 
drunkenness when confined in House 
of Good Shepherd, constituted ref¬ 
ormation, was properly refused. 

Ill-—^Dorian v. Dorian, 131 N.E. 129, 
298 Ill, 24. 

72 . Ala.—Meares v. Meares, 56 So.2d 
661. 256 Ala. 596. 

—^Kennon v. Kennon, 111 A.2d 
695, 150 Me. 410—Pish v. Fish, 138 
A. 477, 126 Me. 342, 54 A.L.R, 327. 
Minn.—Larson v. Larson, 179 N.W. 
723, 147 Minn. 457. 

S.C.—Simonds v. Simonds, 93 S.E.2d 
107, 229 S.C. 376. 

19 C.J. p 71 note 9« 
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Hence, habitual drunkenness is not a ground for 
divorce where the habit has been overcome before 
the action is commenced,73 but it has been held oth¬ 
erwise if the reformation occurs after suit is filed,74 
although according to some authorities a reforma¬ 
tion after the commencement of the suit will require 
denial of a decree.75 

d. Antenuptial Habit 

Habitual drunkenness must have commenced after 
the marriage in order to constitute a cause for divorce. 

As a general rule, in order to justify a divorce on 
the ground of habitual drunkenness, the habit of 
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drunkenness must have been formed after the mar- 
riage.76 

§ 49. - Insanity or Other Mental Incom¬ 

petency 

A divorce may not be granted for insanity or other 
mental incompetency arising after marriage unless other¬ 
wise provided by statute. 

As a general rule, insanity or mental incompetency 
arising after marriage is not ground for divorce 
where not made so by statute,77 and under some 
statutes formerly in force a divorce was absolutely 
prohibited in case of insanity of either part3\7S 
However, in some states insanity is made a ground 
for divorce by statute,73 and such statutes have been 


73. Mass.—Hammond v. Hammond, 
132 N.E. 724, 240 Mass. 182. 

19 C.J. p 71 note 10. 

Abstention for one year 
Where it was admitted that hus¬ 
band had totally abstained from use 
of alcohol for entire period of almost 
one year following^ separation of par¬ 
ties. condition of habitual drunken¬ 
ness did not exist at or near time of 
filing of action for divorce, and wife 
could not obtain divorce on that 
ground, 

S.C.—Simonds v. Simonds, 93 S,E.2d 
107, 229 S.C. 376. 

74. Mo.—Tarrant v. Tarrant, 137 S. 
W. 56, 156 Mo.App. 725—^Lloore v. 
Moore, 41 Mo.App. 176. 

Reformation of defendant as defense 
see infra § 63. 

75. Conn.—^Allen v. Allen, 46 A. 242, 
73 Conn. 54, 84 Am.S.R. 136, 49 L. 

R. A. 142. 

76. Ala.—Meares v. Meares, 56 So. 
2d 661, 256 Ala. 596. 

Iowa.—McNabb v. McNabb, 166 H.W. 

457, 182 Iowa 1143. 

19 C.J. p 71 note 13- 
Knowledge of antenuptial habit as 
a defense see infra § 58. 

77. Ga.—Shelton v. Shelton, 74 S.E. 
2d 5, 209 Ga. 454. 

Iowa.—Bosveld v. Bosveld, 7 N.W.2d 
782, 232 Iowa 1199—Cain v. Mil- 
burn, 185 N.W. 478, 192 Iowa 705. 
Ky.—Begley v. Jones, 54 S.W.2d 639, 
246 Ky. 135. 

N.C.—Corpus Juris ^Luoted in Lee v. 

Lee, 108 S.E. 352, 353, 182 N.C. 61. 
N.D.—Savre v. Savre, 42 N.W.2d 642, 
77 N.D. 242. 

Ohio.—Heim v. Heim, 172 N.E. 451, 
36 Ohio App. 408. 

Prather v. Prather, 4 Ohio Supp. 
243. 

Heath v. Heath, 26 Ohio N.P.,N. 

S. , 123. 

19 C.J. p 71 note 16. 

Insanity: 

As a defense see infra § 55 b. 

At time of marriage as ground see 
supra § 20. i 


“Chronic dementia” of other spouse 
is not ground for divorce in Ohio. 
Ohio.—Larrick v. Walters, 177 N.E. 
642, 39 Ohio App. 363. 

In Arkansas 

(1) Statute concerning divorce 
where either husband or wife has 
lived apart from other for three con¬ 
secutive years without cohabitation 
does not manifest intention to make 
insanity grounds for divorce. 

-^rk.—^Wilder v. Wilder, 181 S.W.2d 
17, 207 Ark, 414—Serio v. Serio, 143 
S.W.2d 1097, 1098, 201 Ark. 11. 

(2) “There was a time in Arkansas 
when insanity was a ground for di¬ 
vorce, but that act was repealed prior 
to the passage of the act in question.” 
Ark,—Serio v, Serio, supra. 

In Pennsylvania 

(1) It has generally been held that 
neither insanity occurring after mar¬ 
riage nor result of such insanity is a 
ground of divorce where not made so 
by statute. 

Pa.—Stewart v. Stewart, 90 A.2d 402, 
171 Pa.Super. 218—^Benjeski v. Ben- 
jeski, 27 A.2d 266, 150 Pa.Super. 57 
—Hickey v. Hickey, 11 A.2d 187, 
138 Pa.Super. 271—Cantor v. Can¬ 
tor, 70 Pa.Super. 108. 

(2) Act April 18, 1905, P.L. p 211, 

Pa.St.l920, §§ 9148-9152, amending 

Act April 13, 1843 § 8, P.L. p 233, and 
reenacted by Divorce Law of 1929, 
providing that where either spouse 
was a hopeless lunatic other could 
sue in divorce on proper grounds, 
does not make insanity a new ground 
for divorce, but, as far as act relates 
to subject of divorce, regulates pro¬ 
cedure only. 

Pa.—Boyer v. Boyer, 63 A.2d 495, 
163 Pa.Super. 520—Mintz v. Mintz, 
83 Pa.Super. 85. 

19 C.J. p 71 note 14 (a). 

(3) Purpose and function of statu¬ 
tory provisions relating to obtaining 
of divorces from insane spouses on 
certain enumerated grounds is clari¬ 
fication of original intention of leg¬ 
islature that insanity itself is not 
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new ground for divorce from bonds of 
matrimony. 

—Paivre v. Paivre, 12 S A. 2d 139, 

182 Pa.Super. 365. 

(4) Insane spouse as permissible 
party defendant see infra § 90. 

78. Insanity as defense see infra § 
55 b. 

79. Cal.— Corpus Juris Secundum 
cited in Dribin v. Superior Court 
in and for Los Angeles County, 231 
P.2d 809, 813, 37 C.2d 345, 24 A.L. 
R.2d 864. 

Idaho.—Gorges v. Gorges, 245 P. 691, 
42 Idaho 357. 

Md—Dodrer v. Dodrer, 37 A.2d 919, 

183 Md. 413. 

Wash.—Cobb v. Cobb, 143 P.2d 856, 
19 Wash.2d 697—^Hickman v. Hick¬ 
man, 24 P. 445, 1 IVash. 257. 22 
Am.S.R. 148. 

Exclusive remedy 

Statutory remedy of granting of 
absolute divorce, where spouses have 
lived separate and apart because of 
incurable insanity of one of them, on 
sane spouse’s petition, is exclusive. 
N.C.—Lawson v. Bennett, SI S.E.2d 
162, 240 N.C. 62. 
legislative intent 

(1) In construing statute making 
insanity a grround for divorce a vin¬ 
culo, legislative intent that such di¬ 
vorce may be granted when either 
husband or wife has become perma¬ 
nently and incurably insane must be 
borne in mind. 

Md.—^Dodrer v. Dodrer, 37 A.2d 919, 
183 Md. 413. 

(2) Purposes of statute, authoriz¬ 
ing divorce on ground of spouse’s 
incurable insanity, to widen possibil¬ 
ity of divorce and prevent evil of per¬ 
manent union of sane and incurably 
insane spouses, cannot be thwarted 
by trial judge because of his disap¬ 
proval of such purposes, or defeated 
by such interpretation of statute by 
appellate court as would make it un¬ 
enforceable. 

Cal.—Wirz V. Wirz, 214 P.2d 839, 96 
C.A.2d 171, 15 A.L.R.2d 1129. 
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held valid.80 While the legislature may require a 
person who obtains a divorce because of incurable 
insanity of his spouse to support such insane 
spouse,a provision requiring as a condition to 
granting of a divorce on such ground that plaintiff 
establish reasonable ability to support the insane 
spouse for the remainder of the latter’s life ex¬ 
pectancy or that the insane spouse have sufficient 
means for support has been held invalid as creating 
arbitrary and unreasonable class distinctions be¬ 
tween persons of different financial resources. 
Where so provided by the statute, the insanity must 
be an existing continuing fact at the time of filing 
of the complaint and at the time of entry of the 
decree granting the divorce. 

In order for a divorce to be granted on the ground 
of insanity, under the terms of some statutes, the 
insane spouse must have been confined in the proper 
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institution for the period of time specified and 
it may further be required that a commission ap¬ 
pointed by the court in which the divorce action is 
pending find defendant to be insane.^i-S While un¬ 
der some provisions confinement in a private home 
does not suffice,^!*^® it has also been held that a per¬ 
son whose mental condition is such that she requires 
supervision of the kind given by a hospital for the 
insane may be “permanently and incurably insane” 
within the meaning of a statute making such insan¬ 
ity a ground for divorce, although the patient is 
harmless enough to be placed outside the hospital in 
a private home but under hospital supervision.Sl-i5 

It may be required that the confinement for in¬ 
sanity have been by order of court.Si-20 According 
to some statutes, the adjudication of insanity must 
have been by a court within the state in which the 


(3) It has been held, however, that 
any change in settled law by statute 
making postnuptial insanity a ground 
for divorce should be strictly con¬ 
strued. 

Ga.—Shelton v. Shelton, 74 S.B.2d 5, 
209 Ga, 454. 

Sane spouse as “injured party” 

The spouse of one incurably insane 
is an “injured party” entitled to di¬ 
vorce for incurable insanity under 
statute, notwithstanding that, as re¬ 
spects other causes for divorce, “in¬ 
jured party” is presumed to suffer 
actual injury by conduct constitut¬ 
ing cause for divorce, since the term 
“injured party” must be construed 
so as to give effect to obvious intent 
of the act regulating granting of di¬ 
vorces as a whole. 

Ind.—State v. Brown, 11 N.E.2d 679, 
213 Ind. 118, 113 A.L.R. 1243. 

SO. Idaho.—Gorges v. Gorges, 245 P. 
G91, 42 Idaho 357. 

Ind—State v. Brown, 11 N.E.2d 679, 
213 Ind. 118, 113 A.L.R. 1243. 

19 C.J. p 71 note 14 [b]. 

legislature has power to specify 
incurable insanity as a ground of di¬ 
vorce and to establish requirements 
as to proof thereof. 

Cal.—Riggins v. Riggins, 294 P,2d 
751, 139 C.A.2d 712—Morganti v. 
Morganti, 222 P.2d 78, 99 C.A.2d 
512. 

80.5 Cal.—^Morganti v. Morganti, su¬ 
pra. 

80.10 Cal.—^Dribin v. Superior Court 
in and for Los Angeles County, 231 
P.2d 809, 37 C.2d 345, 24 A.L.R.2d 
864—Morganti v. Morganti, 222 P. 
2d 78, 99 C.A.2d 512. 

80.15 Del.—Jacobs v. Jacobs, 76 A. 
2d 742, 6 Terry 544. 

81. Idaho.—Gorges v. Gorges, 245 P. 
691, 42 Idaho 357. 


N.C.—Mabry v. Mabry, 90 S.B.2d 221, 

243 N.C. 126. 

Continuity of confinement 

(1) Under some provisions, a di¬ 
vorce cannot be granted under stat¬ 
ute permitting divorce from one who 
IS incurably and permanently insane, 
and who has been confined in any in¬ 
sane asylum, hospital, or similar in¬ 
stitution for not less than five suc¬ 
cessive years, if patient, who is 
sought to be divorced, has been re¬ 
moved from institution for a short 
time during five-year period. 

Ky.—Witherspoon v. Witherspoon, 

289 S.W.2d 502. 

(2) In determining whether hus¬ 
band was entitled to divorce on 
ground that wife was incurably in¬ 
sane, where confinement was inter¬ 
rupted by wife’s removal to private 
home, it was immaterial whether 
husband had knowledge of wife’s re¬ 
moval from state hospital within 
three-year period before action was 
brought, or had consented to removal. 
Cal,—^Pinkelstein v. Finkelstein, 198 

P,2d 98, 88 C.A.2d 4. 

(3) It has also been held, however, 
that legislature, by using word “con¬ 
fined’* in statute providing that in 
all cases where husband and wife are 
living separate and apart by reason 
of incurable insanity of one of them, 
court may grant divorce on petition 
of sane spouse, provided that evi¬ 
dence shows that insane spouse is 
suffering from incurable insanity, and 
has been “confined'* for five consecu¬ 
tive years in institution for care and 
treatment of mentally disordered, did 
not contemplate such confinement as 
would require an inmate to be at all 
times under lock and key; and tem¬ 
porary releases of insane husband on 
probation from state hospital did not 
terminate his period of confinement 
within meaning of statute. 
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N.C.—Mabry v. Mabry, 90 S.E.2d 221, 
243 N.C. 126. 

(4) Statutory provision that 
spouse shall have been under supervi¬ 
sion or care of mental institution for 
five years to entitle other spouse to 
divorce on ground of insanity does 
not require five years confinement in 
such institution immediately before 
filing of divorce complaint. 

Del.—Jacobs v. Jacobs, 76 A.2d 742, 
6 Terry 544. 

81.5 Del.—Jacobs v. Jacobs, supra. 
Prerequisites to appointment 
Adjudication of spouse’s insanity 
and fact of his or her care and super¬ 
vision by mental institution for five 
years are prerequisites to appoint¬ 
ment of commission to inquire into 
spouse’s mental condition, as required 
by statute to entitle other spouse to 
divorce on ground of insanity, if com¬ 
mission reports that defendant is 
chronic or recurrent insane person. 
Del.—Jacobs v. Jacobs, supra. 

81.10 Cal.—^Finkelstein v. Finkel¬ 
stein, 198 P.2d 98, 88 C.A.2d 4. 

81.15 Md.—Dodrer v. Dodrer, 37 A. 
2d 919, 183 Md. 413. 

81.20 Cal.—Riggins v. Riggins, 294 
P.2d 751, 139 C.A.2d 712. 

Voluntary eutrauce 

A husband was not entitled to a di¬ 
vorce for alleged incurable insanity 
of wife where it appeared she enter¬ 
ed a state hospital as a voluntary 
patient on a voluntary basis and 
there was no proof of confinement 
under order of court. 

Cal.—Riggins v. Riggins, supra. 
Provision held not invalid 

Statute requiring proof of confine¬ 
ment under order of court as part of 
proof in order to obtain a divorce on 
ground of incurable insanity of a 
spouse is not unconstitutional. 

, Cal.—Riggins v. Riggins, supra. 
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divorce is sought,81-25 and the confinement must 
have been to an institution within the state ;’'i-80 
but under other provisions confinement in another 
state may be suflicient to authorize a divorce.8i-35 

§ 50. Public Defamation 

In some states public defamation is a ground for di- 
vorce. 

Where so provided by statute, public defamation 
of one party to a marriage by the other is a ground 
for a limited divorce.^^ 

The essential characteristics of the defamation 
are similar to those of the false and malicious charg¬ 
es which constitute cruelty within the statutes.ss If 
a false charge of misconduct is made to a third per¬ 
son in good faith and without malice, it does not 
constitute public defamation.84 

Vague and indefinite remarks by a wife in re¬ 
gard to her husband’s conduct do not constitute 
defamation entitling him to a divorce.85 

Public nature of charge. The offense is not com¬ 
plete unless the defamatory language is uttered in 
the presence of third persons,SC although the utter¬ 
ance need not be in a public place.S7 

Charges made in litigation. A charge of adultery 
made in a pleading in an action for divorce which 
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j fails for lack of proof is not necessarily within the 
statute.s^ If, howc’cr, a charge made in a judicial 
proceeding was known to be false by the party mak¬ 
ing it, it is ground for divorce.S9 

It is not public defamation for a wife to charge 
her husband with nonsupport where the charge was 
not pressed to trial,or to charge him in a divorce 
suit with ill treatment where the suit was withdrawn 
on reconciliation.91 

§ 51. Renunciation of Conjugal Relations 

Refusal of sexual relations is not cause for divorce 
unless made so by statute. 

As a general rule, a spouse’s refusal of sexual re¬ 
lations is not cause for divorce,^^ unless made so by 
statute. 

§ 52. Violent and Ungovernable Temper 

Under some statutes, habitual indulgence of a vio¬ 
lent and ungovernable temper Is a ground for divorce. 

In some jurisdictions, as in Florida, the habitual 
indulgence of a violent and ungovernable temper by 
either spouse is, by statute, made a ground for di- 
vorce.Q*^ The statute does not apply in cases of 
mere petulance or occasional outbursts of temper. 
The indulgence of temper must be exhibited direct- 


81.25 Ga.—Shelton v. Shelton, 74 S. 

B.2d 5, 209 Ga. 454. 

81.30 Cal.—Dribin v. Superior Court 
in and for Los Angeles County, 231 
P.2d 809, 37 C.2d 345, 24 A.L.R.2d 
864. 

BecLUirement held valid 

Statutory requirement of proof of 
confinement of insane spouse in Cali¬ 
fornia institution for three-year pe¬ 
riod before divorce will be granted 
on ground of incurable insanity is 
not unconstitutional as a classifica¬ 
tion discriminating between incura¬ 
bly insane persons confined in Cali¬ 
fornia and similarly ill persons con¬ 
fined in some other jurisdiction. 

Cal.—Dribin v. Superior Court in and 
for Los Angeles County, supra. 
81.35 Idaho.—Gorges v. Gorges, 245 
P. G91, 42 Idaho 357. 

Due and regular coufluexueut 

Confinement in Rhode Island of de¬ 
fendant for insanity, construed to be 
legal by Rhode Island supreme court 
under Rhode Island statute, will be 
held due and regular confinement 
within law authorizing divorce 
against insane person confined in dif¬ 
ferent state. 

Idaho.—Gorges v. Gorges, supra. 

82. La.—Flake v. Flake, 113 So. 361, 
163 La. 1022. 

19 C.J. p 75 note 84—40 C.J. p 1270 
note 24. 


83. La.—Harrison v. Harrison, 40 So. 
232. 115 La. 817. 

Bienvenu v. Bienvenu, 14 La.Ann. 
386. 

False charges as cruelty see supra 
§ 28 (2). 

Charge of adultery without reason¬ 
able grounds 

Husband’s charge of adultery with¬ 
out reasonable ground was held to 
sustain judgment of separation, 
whether or not made maliciously. 
La.—Flake v. Flake, 113 So. 361, 163 
La. 1022. 

84. La.—McKoin v. McKoin, 121 So. 
182, 168 La. 32—^Wigzell v. 'Wigzell, 
115 So. 269, 164 La. 1060. 

19 C.J. p 75 note 88. 

85. La.—Abell v. Abell, 65 So. 873, 
135 La. 648. 

19 C.J. p 75 note 91 [a]. 

86. La.—^Bienvenu v. Bienvenu, 14 
La.Ann. 386. 

87. La.—Flake v. Flake, 113 So. 361. 
163 La. 1023. 

19 C.J. p 75 note 87. 

83. La.—Spiller v. Spiller, 129 So. 
212, 170 La. 813. 

Homes v. Carrier, 16 La.Ann. 94. 

89. La,—Linzay v. Linzay, 25 So. 
308, 51 La.Ann. 630. 

90. La.—^Wigzell v, Wigzell, 115 So. 
269, 164 La. 1060. 
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91- La.—^Wigzell v. Wigzell, supra. 

92. D.C.—Underwood v. Underwood, 
271 F. 553, 50 App.D.C. 323. 

Pa.—Schwarzkopf v. Schwarzkopf, 
107 A.2d 610, 176 Pa.Super. 441— 
McLaughlin v. McLaughlin, 87 A. 
2d 101, 170 Pa.Super. 516. 

Aller V. Aller, 1 Pa.Dist. & Co. 
16, 69 PittsbLeg.J. 513, 50 Pa.Co. 
460. 

19 C.J. p 37 note 69. 

Refusal to cohabit as: 

Cruelty see supra § 32. 

Desertion see supra § 36 (3). 
Indignity see supra § 44 (6). 

93. Ky.—Evans v. Evans, 56 S.W.2d 
547, 247 Ky. 1. 

94. Fla.—Kellogg v. Kellogg, 111 So. 
637, 93 Fla. 261. 

Ga.— Corpus Juris Secundum quoted 
in Morris v. Morris, 43 S.E.2d 639, 
641, 202 Ga. 431. 

19 C.J. p 76 note 3. 

95. Fla.—Baker v. Baker, 114 So. 
661, 94 Fla. 1001. 

19 C.J. p 76 note 4. 

Occasional outbursts of passion 
and frequent and unreasonable com¬ 
plaints, although made boisterously, 
tending only to render the marriage 
relation unhappy and disagreeable, 
are insufficient. 

Fla.—Baker v. Baker, supra—^Kellogg 
V. Kellogg, 111 So. 637, 93 Fla. 261. 
19 C.J. p 76 note 4 [a]. 
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ly toward complainant,9 ^ and it must be so fre¬ 
quent and violent that it affects injuriously the 
safety, health, or personal comfort of complainant 
so as to make the performance of the marital duties 
impracticable,and render life an oppressive and 
intolerable burden.^s 

§ 53. Other Grounds 

a. Conduct rendering cohabitation un¬ 

safe 

b. Prior divorce 

c. Turning wife out of doors 

d. Vagrancy 

e. Miscellaneous grounds 

a. Conduct Bendering Cohabitation Unsafe 

Where so provided by statute, conduct rendering 
cohabitation unsafe may be a ground for divorce. 

A decree of separation may be granted, under 
some statutory provisions, for such conduct on de¬ 
fendant’s part as may render it unsafe and improper 
for plaintiff to cohabit with defcndant.99 

In order to entitle plaintiff to a separation, she 
must show facts from which it fairly appears that 
she would have reasonable grounds to apprehend 
violence by a continuance of cohabitation.^ 

b. Prior Divorce 

Where authorized by statute, a divorce may be de¬ 
creed if the defendant has obtained a divorce in another 
state or country. 

Under some statutes, it is a ground for divorce 
that defendant has procured a divorce from com¬ 
plainant in another state or country.^ In order to 
satisfy the requirements of the statute, the decree 
procured elsewhere must be absolute and such as 
severs the bonds of matrimony between the par¬ 
ties,2-5 and a mere interlocutory decree is not suf- 


ficicnt.2-10 A divorce a mensa obtained in another 
state is a divorce within the meaning of the stat¬ 
ute. 3 

c. Turning Wife Out of Doors 

Under some statutory provisions, a divorce may be 
granted to a wife who is turned out of doors. 

Turning a wife out of doors is a ground of divorce 
under some statutory provisions.^ 

A divorce will not be granted on this ground, un¬ 
less the wife was ejected by force or was compelled 
to leave because of a threat to employ force and a 
reasonable apprehension that it would be used 
against her, unless the husband’s conduct was such 
as to justify the wife’s withdrawal from their 
home,5 or unless the wife being away, the husband 
refuses to receive her on her demand that she be 
taken back.^ The statutory ground does not include 
a departure by the wife from the family dwelling of 
her own accord against the husband’s protest in 
consequence of suspicions of misconduct on his 
part.^-^ 

d. Vagrancy 

Vagrancy of the husband may be cause for divorce 
under some statutes. 

Under some statutes, vagrancy of the husband is 
a ground for divorce in favor of the wife.^ The 
mere refusal of an able-bodied man to support his 
wife,8 or the mere fact that a husband is unable 
to support himself and wife and that she has to con¬ 
tribute to their support^ does not constitute him a 
vagrant within such statutes. 

e. Miscellaneous Grounds 

Where permitted by statute, a divorce may be grant¬ 
ed for lewd and lascivious conduct, gross misbehavior and 
wickedness, or a religious belief inconsistent with mar¬ 
riage; but a divorce may not be granted for a cause not 


96. Fla.—^Kellogg- v. Kellogg, supra. 
19 C.J. p 76 note 5. 

97. Fla.—^Harmon v. Harmon, 40 So. 
2d 209—Coleman v. Coleman, 26 So. 
2d 445, 157 Fla. 515—Baker v. Bak¬ 
er, 114 So. 661, 94 Fla. 1001—Kel¬ 
logg V. Kellogg, 111 So. 637, 93 
Fla. 261—Croghan v, Croghan, 83 
So. 460, 78 Fla. 455. 

19 C.J. p 76 note 6. 

98. Fla.—^Harmon v. Harmon, 40 So. 
2d 209—Coleman v. Coleman, 26 
So.2d 445, 157 Fla. 515—Baker v. 
Baker, 114 So. 661, 94 Fla. 1001— 
Kellogg V. Kellogg, 111 So. 637, 93 
Fla. 261—Croghan v. Croghan, 83 
So. 460, 78 Fla. 455. 

19 C.J. p 76 note 7. 

99. N.T.—^De Vide v. De Vide, 174 N. 
T.S. 774, 186 App.Div. 814. 

Cruelty see supra §§ 24--33. 


1- N.T.—Smith v. Smith, 7 N.E.2d 
272, 273 N.T. 380. 

De Vide v. De Vide, 174 N.T.S. 
774, 186 App.Div. 814. 

19 C.J, p 43 note 80 [a]. 

2. Fla.—Givens v. Givens, 163 So. 
574, 121 Fla. 270, followed in Mc- 
Gowin V. McGowin, 173 So. 927, 
131 Fla. 247. 

2.5 Fla.—^Dwyer v. Dwyer, 72 So.2d 
378. 

2.10 Fla.—^Dwyer v. Dwyer, supra. 

3. Fla.—Givens v. Givens. 163 So. 
574, 121 Fla, 270, followed in Mc¬ 
Gowin V. McGowin, 173 So. 927, 131 
Fla. 247. 

4. Pa.—^Appeal of Groves, 37 Pa. 443. 
Springer v. Springer, 15 Pa.Dist. 

133. 


Portzline v. Portzline, Com.Pl., 
26 Northumb.Leg.J. 74. 

Turning wife out of doors as deser¬ 
tion see supra § 36 (3). 

5. Pa.—^Appeal of Sowers, 89 Pa. 
173. 

e. Pa.—^Appeal of Sowers, supra. 

19 C.J. p 76 note 98. 

6.5 Pa.—Rutherford v. Rutherford, 
32 A.2d 921, 152 Pa.Super. 517. 

7. Mo.—Marolf v. Marolf, 177 S.W. 
819, 191 Mo.App. 239—^Dwyer v. 
Dwyer, 26 Mo.App. 647. 

8. Mo.—^Dwyer v. Dwyer, supra. 

9. Mo.—Gallemore v. Gallemore, 91 
S.W. 406, 115 Mo.App. 179. 

19 C.J. p 76 note 2 [a]. 
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permitted by statute, such as alienation of affections or 
breach of an antenuptial agreement. 

Various grounds for divorce, other than those dis¬ 
cussed supra §§ 21-52, have been prescribed by stat¬ 
ute, and in proper cases the court may grant a di¬ 
vorce on such grounds.io While under some pro¬ 
visions, the court may have discretion to grant a 
divorce for sufficient causes other than those pre¬ 
scribed by statute, as discussed supra § 15, ordinari- 
ly, in the absence of statutory authorization the 
court may not grant a divorce for alienation of the 
affections of either one spouse or both,ii for the vio¬ 
lation of an antenuptial agreement ,12 for disagree- 
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ment as to rdigion,--'’^ or as to political or social 
opin:or."^2 f^j- tcmper,^'^ or because the parties 
mutually desire their freedom,for other causes 
not allowed by statute.-® 

Lewd and lascivious con lucK Where authorized 
by statute, a divorce may be granted for levrd and 
lascivious conduct.^" 

Gross misbehavior and zvickedness. Vdhere al¬ 
lowed by statute, gross misbehavior and wicked¬ 
ness repugnant to, and inconsistent with, the mar¬ 
riage contract is a ground for divorce.*^ To war¬ 
rant a div’orce for such cause, the conduct comi- 


10 . Neb.—Swanson v. Swanson, 290 
N.W. 908, 137 Neb. 699. 

Excessively vicious conduct 
Where authorized by statute, ex¬ 
cessively vicious conduct is a ground 
for divorce a mensa et thoro. 

Md.—Oertel v. Oertel, 125 A. 545, 145 
jMd. 177. 

19 C.J. p 69 note 81. 

11. Vt.—Brainard v. Brainard, 1 
Brayt. 55. 

12. Iowa.—Owen v. Owen, 57 N.W. 
887, 90 Iowa 365. 

19 C.J. p 38 note 88 [b]. 

Agreement to divide income from 
property 

Wife was not entitled to divorce 
for husband's breach of prenuptial 
agreement to divide income from 
property with her, in view of prop¬ 
erty’s depreciation. 

Wash.—Taylor v. Taylor, 275 P. 719, 
151 Wash. 380. 

Beligious differences and breach 
of antenuptial promises as to church 
going were not ground for divorce. 
Tex.—Hickman v. Hickman, Civ. 
App., 10 S.W.2d 738. 

13. N.Y.—Gluckstern v. Gluckstern, 
148 N.Y.S.2d 391, modified on other 
grounds 153 N.Y.S.2d 184, 2 A.D.2d 
744, appeal denied 155 N.Y.S.2d 774, 
2 A.D.2d 817, appeal dismissed 139 
N.E.2d 423, 2 N.Y.S.2d 780, 158 N.Y. 
S.2d 324. 

Tex.—Finn v. Finn, Civ.App., 185 S. 
W’'.2d 579—Hickman v. Hickman, 
Civ.App., 10 S.W.2d 738. 

Wash.—^Donaldson v. Donaldson, 231 
P.2d 607, 38 Wash.2d 748, 25 A.L.R. 
2d 919. 

Conversion to another religious 
faith by one spouse is not sufficient, 
standing alone, to justify decree of 
separation. 

N.Y.—Booke V. Booke, 141 N.Y.S.2d 
580, 207 Misc. 999. 

Wash.—^Donaldson v. Donaldson, 231 
P.2d 607, 38 Wash.2d 748, 25 A.L.R. 
2d 919. 

13.5 Wash.—^Donaldson v. Donald¬ 
son, supra, 

14. Ky.—Kelly v. Kelly, 209 S.W. 
335, 183 Ky. 172, 576. 


Pa.—Katz v- Katz, 157 A. 362, 102 
Pa.Super. 551. 

Inability to live together and incom¬ 
patibility as ground see supra § 
41. 

Violent and ungovernable temper as 
cause for divorce see supra § 52. 
Bad temper, etc. 

Stinginess, surliness, bad temper, 
irritability, and uncleanliness do not 
justify a divorce. 

Pa.—Arnold v, Arnold. 194 A. 229. 128 
Pa.Super. 423. 

15. Ohio.—Burke v. Burke, 173 N.E. 
637, 36 Ohio App, 551. 

16. Mich.—Oswald v. Oswald, 40 N. 
W'.2d 135, 326 Mich. 208. 

Pa.—Miller v. Miller, Com.Pl., 6 
Cumb.L.J. 9—^Ivoch v. Koch, Com. 
PI., 49 Ijanc.L.Rev. 269—Schaeffer 
V. Schaeffer, Com.Pl., 5 Sch.Reg. 
170. 

Tex.—Rippeteau v. Rippeteau, Civ. 
App., 287 S.W.2d 238—Gaderson v. 
Gaderson, Civ.App.. 257 S.W. 569. 
Divorce as subject to control of state 
see supra § 8. 

Difference in ages 

Or.—Guinn v. Guinn, 217 P.2d 248, 
188 Or. 554. 

Pa.—Dively v. Dively, Com.Pl., 2 
Cumb.L.J. 84. 

Disappointment in marriage relation 
La,—Gormley v. Gormley, 108 So. 
307, 161 La. 121. 

Disappointments in social and finan. 
cial aspirations 

Ohio.—Burke v. Burke, 173 N.E. 637, 
36 Ohio App. 551. 

Dissatisfaction with marriage 
Ark.—Griffin v. Griffin, 265 S.W. 352, 
166 Ark. 85. 

Tex.—Green v. Green, Civ.App., 268 
S.W.2d 237. 

Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167—Fix v. Fix, 
204 P.2d 1066, 33 Wash.2d 229. 

Husband habitually playing cards 
N.Y.—Brown v. Brown, 208 N.Y.S. 17. 

Thriftlessness or poor financial man- 
agement 

Pa.—Hep worth v. Her worth, 195 A. 
924, 129 Pa.Super. 360. 
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I Y'ailure to take care of wife a-yufl 
children is not cause for separation 
from bed and Itoard. 

La.—Keir v. Digby, 116 So. 711, 166 
La. C2. 

Punishment resulting from denial of 
divorce 

Punishrnrnt to husband by denying 
divorce from wife mentally deranged 
or granting wife separate mainte¬ 
nance was held no cause for divorce. 
Wash.—Shaw v. Shaw, 269 P. S04, 148 
Wash. 622. 

Sale of community property by hus¬ 
band 

Where general conduct of husband 
which might have afforded wife 
cause for separation from bed and 
board had been condoned, mere fact 
that he sold community property and 
expressed intention to sell more 
vrould not of itself constitute suffi¬ 
cient cause of action. 

La.—Simon v. Meaux, 79 So. 330, 143 
La. 760. 

Whim of parties 

Marriage relationship is not to be 
dissolved at parties’ whim. 

Pa.—Dailey v. Dailey, 161 A. 475, 105 
Pa.Super. 461. 

17. Ky.—Grove v. Grove, 39 S.W.2d 
193, 239 Ky. 32. 

Adultery as ground see supra § 21. 
What constitutes 

Wife’s indiscretion in associating 
with youth against her husband’s ob¬ 
jections did not constitute “lew*d and 
lascivious conduct.” 

Ky.—Grove v. Grove, supra. 

Wife of ixnmature age 

With respect to husband’s right 
to divorce on ground of lewd and 
lascivious conduct of wife, a wife 
fourteen years of age should not be 
held to same strict accountability for 
her conduct as might be expected of 
a person of mature age and experi¬ 
ence. 

Ky.—^Luttrell v. Luttrell, 176 S.W.2d 
85, 296 Ky. 36. 

18- R.I.—Thomas v. Thomas, 115 A. 
2d 526—^^Valker v. Walker, 95 A. 
925, 38 R.I. 362—Stevens v. Ste¬ 
vens, 8 R.I. 557. 
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plained of must have some character of licentious¬ 
ness or brutality allying it in its moral attributes 
with adultery or extreme cruelty, or if different in 
kind, it should be similar, at least, in degree of 

criminality.! 8.5 

Religious belief inconsistent with marriage. Un¬ 
der some statutes if one spouse joins a religious sect 


which professes to believe the relation of husband 
and wife to be unlawful and in consequence refuses 
to cohabit for a certain period, the other may obtain 
a divorce and under these statutes if both spouses 
unite with such a sect but one of them ceases to be 
a member and desires to have intimate relations re¬ 
stored, a refusal by the other is ground for di- 

vorce.^O 


IIL DEFENSES 


§ 54. Invalidity of Marriage 

A divorce ordinarily will not be granted unless there 
exists a valid and subsisting marriage between the par¬ 
ties, but a voidable marriage may be sufficient. 

As discussed supra § 1, the remed}" of divorce pre¬ 


supposes the existence of a valid marriage. Al¬ 
though there appears to be some authority to the 
contrary,21 ordinarily a divorce will not be granted 
unless there exists a valid and subsisting marriage 
relation between the parties to the action.22 Where 


Belation to other g‘rotmds 

As a ground for divorce, charge 
that defendant had been guilty of 
gross misbehavior and wickedness, 
repugnant to, and in violation of, 
marriage covenant, should be inter¬ 
preted in light of preceding grounds 
enumerated in statute. 
n.I.—Santos V. Santos, 90 A.2d 771, 
80 R.I. 5. 

Consorting with other women 
RI.—^Walker v. Walker, 95 A, 925, 38 
RI. 362. 

19 C.J. p 69 note 82 [a]. 

18.5 RI.—Santos v. Santos, 90 A.2d 
771, SO RI. 5—Carpenter v. Car¬ 
penter, 66 A.2d 105, 75 RI. 310— 
Jackson v. Jackson, 38 A.2d 637, 70 
RI. 333. 

19. N.H.—Fitts V. Pitts, 46 N.H. 184 
—Dyer v. Dyer, 5 N.H. 271. 

20. N.H.—Pitts V. Pitts, 46 N.H. 
184. 

21. In Kansas 

(1) A divorce may be granted un¬ 
der state statutes when either of 
parties had a former husband or wife 
living at time of subsequent mar¬ 
riage, and it has been held that a 
decree of divorce is not void when 
granted on other grounds although 
subsequent marriage may be admit¬ 
tedly illegal and absolutely void. 

Kan.—Reese v. Reese, 280 P. 751, 128 

Kan. 762. 

(2) However, in later case which 
cites Corpus Juris Secundum it has 
been declared that “ordinarily a di¬ 
vorce will not be granted unless 
there exists a valid and subsisting 
marriage relationship between the 
parties.” 

Kan.—^^Vhetstone v. Whetstone, 290 
P.2d 1022, 1023, 178 Kan. 595. 

22. Cal.—^Ex parte Cook, 108 P.2d 
46, 42 C.A.2d 1—^Borg v. Borg, 76 
P.2d 218, 25 C.A.2d 25. 

Colo.—Pickett V. Pickett, 161 P.2d 
520, 114 Colo. 59. 

Del.—Thompson v. Thompson, 90 A. 
2d 484, 6 Terry 252. 


Ind.—Cossell v. Cossell, 63 N.E.2d 
540, 223 Ind. 603. 

Van Winkle v. Van Winkle, 118 
N.E.2d 389, 121 Ind.App. 124, re¬ 
hearing denied 119 N.E.2d 328, 124 
Ind.App. 626. 

Mo.—Corpus Juris Secundum cited in 
Wenzel v. Wenzel, App., 283 S.W. 
2d 882, 887. 

Neb.—^Abramson v. Abramson, 74 N. 
W.2d 919, 161 Neb. 7S2. 

N.J.—Keller v. Linsenmyer, 139 A. 
33, 101 N.J.Eq. 664—Riehl v. Riehl, 
137 A. 787, 101 N.J.Eq. 15. 

N‘.T.—Statter v. Statter, 143 N.E.2d 
10, 2 N.Y.2d 668, 163 N.Y.S.2d 13. 

Statter v. Statter, 153 N.Y.S.2d 
471, 2 A.D.2d 81, reversed on other 
grounds 143 N.E.2d 10, 2 N.Y 2d 
668, 163 N.Y.S.2d 13—Guilbord v. 
Guilbord, 153 N,Y.S.2d 457, 2 A.D. 
2d 34, motion denied 149 N.E.2d 
520. 4 N.Y.2d 777, 173 N.Y.S.2d 16 
—Sophian v. Sophian, 108 N.Y.S.2d 
185, 279 App.Div. 651. 

D’Auria v. D’Auria, 103 N.Y.S.2d 
741, 200 Misc. 939—Adams v. 

Adams, 67 N.Y.S.2d 752, 188 Misc. 
381—^Amerling v. Amerlmg, 41 N. 
Y.S.2d 623, 180 Misc. 701, appeal 
dismissed 62 N.Y.S.2d 620, 270 App. 
Div. 935—^Warshor v. Warshor, 223 
N.Y.S. 705, 130 Misc. 262. 

Hoke V. Hoke, 142 N.Y.S.2d 906 
—Taegen v. Taegen, 61 N.Y.S.2d 
869, affirmed 72 N.T.S.2d 402, 272 
App.Div. 871—Scafidi v. Scafidi, 57 
N.Y.S. 2d 273—^Ashdown v. Ash¬ 
down, 178 N.Y.S. 565. 

Ohio.—Gill V. Gill, App., 88 N.E.2d 
415. 

Or.—Huard v. McTeigh, 232 P. 658, 
113 Or. 279, 39 A.L.R 528. 

Pa.—Hagen v. Hagen, Com.Pl., 4 
Bucks Co. 219—Brown v. Brown, 
54 Montg.Co. 162. 

Tex.—Janelli v. Janelli, Civ.App., 216 
S.W.2d 587, set aside on other 
grounds 220 S.W.2d 255, mandamus 
denied Janelli v. Bond, 225 S.W.2d 
824, 148 Tex. 416, set aside on oth¬ 
er grounds, Janelli v. Janelli, 227 
S.W.2d 889, mandamus overruled. 
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Vt.—Lariviere v. Lariviere, 147 A 
700, 102 Vt. 278. 

19 C.J. p 76 note 15. 

Nece.ssity of alleging marriage in 
complaint see infra § 107. 

Evidence of marriage see infra § 
138. 

Validity of marriage in general see 
Marriage § 5 et seq, also 38 C.J. 
p 1279 note 47 et seq. 

“Marriage for convenience” does 
not affect the validity of the mar¬ 
riage or a wife’s right to a divorce. 
Mo.—Ryan v. Ryan, 137 S.W. 1014, 
156 Mo.App. 655. 

Common-law marriage 

(1) In jurisdictions where a com¬ 
mon-law marriage is recognized, it 
will sustain an action for divorce 
to the same extent as though the 
marriage were solemnized in strict 
accordance with law and usage. 
Alaska.—Parks v. Parks, G Alaska 

426. 

T>-C.—Todd v. Todd, 171 P.2d 143, 84 
U.S.App.D.C. 100, certiorari denied 
69 S.Ct. 1163, 337 U.S. 926, 93 L.Ed. 
1734. 

Kan.—Smith v. Smith, 165 P.2d 593, 
161 Kan. 1. 

Mich.—Shane v. Hackney, 67 N.W. 

2d 256, 341 Mich. 91. 

19 C.J. p 76 note 15 [b]. 

(2) Where a common-law marriage 
is relied on and evidence fails to es¬ 
tablish it, a divorce may not be 
granted. 

Kan.—^Whetstone v. Whetstone, 290 
P.2d 1032, 178 Kan. 595. 

(3) In jurisdictions where com¬ 
mon-law marriage is not recognized, 
such marriage will not support an 
action for divorce. 

N'.Y.—Adams v. Adams, 67 N.Y.S.2d 
752, 188 Misc. 381. 

Death of party 

A wife cannot institute or main¬ 
tain suit for divorce after husband’s 
death. 

U.S.—^Maruska v. Equitable Life 
Assur. Soc. of U. S., D.C.Minn., 21 
P.Supp. 841. 
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a marriage is absolutely void, no suit for divorce 
may be maintained,23 but a voidable marriage, which 
has not been avoided, is sufficient.24 a divorce may 
not be granted where the parties are already validly 

divorced.25 


DIVORCE § 54 

The invalidity of the marriage may be set up as 
a defense to a suit for divorce,26 unless there are 
circumstances which would make it inequitable to 
permit defendant to set up such a defense.27 It is 
not a defense that the parties were not legally mar- 


Abatement of action on death of par¬ 
ty see infra § 100. 

23. N.T.—^Audley v. Audley, 187 N. 
T.S. 652, 196 App.Div. 103. 

Atkinson v. Atkinson, 203 N.T.S. 
372, 121 Misc. 659, affirmed 203 N. 
T.S. 49, 207 App.Div. 660. 

Vt.—Lariviere v. Lariviere, 147 A. 
700, 102 Vt. 278. 

Prior Tindissolved marriage of one 
of parties 

(1) A marriage entered into while 
one of parties has a spouse by a 
prior undissolved marriage is void 
and will not support an action for 
divorce or separation. 

Cal.—Ex parte Cook, 108 P.2d 46, 42 

C. A.2d 1. 

Ind.—^Van Winkle v. Van Winkle, 119 
N.E.2d 328, 124 Ind.App. 626. 

N.T.—Cave v. Cave, 137 N.T.S.2d 857, 
285 App.Div. 897. 

Rogers v. Rogers, 164 N.Y.S.2d 
356—Taegen v. Taegen, 61 N.T.S.2d 
869, affirmed 72 N.Y.S.2d 402, 272 
App.Div. 871. 

(2) So, where decree of divorce of 
prior marriage of one of parties is 
void, subsequent marriage to anoth¬ 
er is likewise a nullity and will not 
support action for divorce or sepa¬ 
ration. 

Ga.—Christopher v. Christopher, 31 
S.E.2d 818, 198 Ga. 361. 

N.T.—Gruttemeyer v. Gruttemeyer, 
141 N.Y.S.2d 227, 285 App.Div. 1185 
—Brown v. Brown, 122 N.T.S.2d 
411, 282 App.Div. 726, affirmed 118 
N.E.2d 603, 306 N.T. 788. 

Alfaro V. Alfaro, 142 N.T.S.2d 
863, motion denied 153 N.T.S.2d 
426, 2 A.D.2d 692, reversed on oth¬ 
er grounds 153 N.Y.S.2d 599, 2 A. 

D. 2d 693. 

(3) Likewise, a marriage entered 
into after an interlocutory decree 
terminating or annulling a prior 
marriage of one of parties, but be¬ 
fore final decree and entry thereof, 
will not support an action for di¬ 
vorce or separation. 

N.T.—^Landsman v. Landsman, 96 N. 

E. 2d 81, 302 N.T. 45. 

Sophian v. Sophian, 108 N.T.S.2d 
185, 279 App.Div. 651. 

Adams v. Adams, 67 N.T.S.2d 
752, 188 Misc. 381. 

Remarriage prohibited 

(1) Where a party has been di¬ 
vorced within state and is prohibit¬ 
ed from remarrying without permis¬ 
sion of court, a subsequent marriage 
by such party within state without 
court permission has been considered 
void and incapable of sustaining an 
action for divorce or separation. 


—Green v. Green. 124 X.T.S.2d 
432. 

(2) Construction, operation, and 
effect of divorce decree as to remar¬ 
riage generally see infra § 182. 

24. N.Y.—Taylor v. Taylor, 65 N.E. 
1098, 173 N.T. 266. 

Atkinson v. Atkinson, 203 N.T.S. 
372, 121 Misc. 659, affirmed 203 N. 
T.S. 49, 207 App.Div. 660. 

Marriage within six months of di¬ 
vorce 

Where plaintiff and defendant were 
married within six months after de¬ 
fendant obtained divorce from his 
former wife and plaintiff and defend¬ 
ant lived together as husband and 
wife after six months’ period fol¬ 
lowing granting of divorce, trial 
court had jurisdiction to grant 
plaintiff a divorce and alimony not¬ 
withstanding marriage was voida¬ 
ble. 

Okl,—Hess V. Hess, 176 P.2d 804, 198 
Okl. 130. 

A marriage without parental con¬ 
sent, when required, has been con¬ 
sidered voidable only and sufficient 
to sustain an action for divorce. 

N.T.—^Matturro v. Matturro, 117 N. 
Y.S.2d 523, 281 App.Div. 695. 

25. Kan.—Corpus Juris Secundum 
cited in Whetstone v. Whetstone, 
290 P.2d 1022, 1023, 178 Kan. 595. 

La.—Sampognaro v. Sampognaro, 35 
So.2d 742, 213 La. 814. 

Me.—Meintire v. Meintire, 155 A. 
731, 130 Me. 326. 

N.J.—^Feickert v. Feickert, 131 A, 576, 
98 N.J.Eq. 444. 

Ohio.—Gill v. Gill, App., 88 N.B.2d 
415, 

Divorce in another state 
N.T.—Kramrath v. Kramrath, 247 N. 
T.S. 493, 231 App.Div. 533. 

Suit by wife for separation from 
bed and board has no legal exist¬ 
ence after an absolute divorce is 
granted husband in his suit against 
wife. 

La.—Sampognaro v. Sampognaro, 35 
So.2d 742, 213 La. 814—Cotton v. 
Wright, 190 So. 665, 193 La. 520. 

Invalid decree 

Denying husband divorce on the¬ 
ory that action for divorce involved 
attack on prior Mexican divorce ob¬ 
tained on consent of both spouses, 
neither of whom acquired Mexican 
residence, held error, where husband 
sought no relief to disadvantage of 
wife or her estate from Mexican pro¬ 
ceeding inconsistent with his acts 
therein, notwithstanding wife “re¬ 
married” in reliance on Mexican di¬ 
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vorce, since Mexican divorce was 
void, husband was not estopped to 
sep-k divorce, and public policy was 
not offended. 

N.T.—Shannon v. Shannon, 286 N.T. 
S. 27, 247 App.Div. 790. 

26. X.T.—Konig v. Honig, 47 N.T. 
S.2d 623, 267 App.Div. 90S. motion 
granted 59 N.E.2d 444, 293 N.T. 856 
—Petersen v. Petersen, 290 N.T.S. 
1003, 249 App.Div. 626. 

Warshor v. Warshor, 223 N.T.S. 
705, 130 Misc. 262. 

However, it has also been held that 
a cause of action for annulment of 
marriage cannot be used as defense 
to separation action. 

N.T.—Ostro V. Ostro, 155 N.T.S. 681, 
169 App.Div. 790. 

Gregg V. Gregg, 231 N.T.S. 221, 
133 Misc. 109. 

Disability on remarriage; estoppel 

(1) Where defendant had been di¬ 
vorced by a former wife and jury in 
that action placed disabilities on his 
remarriage which were never re¬ 
moved, subsequent ceremonial mar¬ 
riage of defendant with plaintiff was 
invalid, and defendant was not es¬ 
topped to attack validity of mar¬ 
riage, although plaintiff entered into 
marriage in good faith so that plain¬ 
tiff could not prevail in her action 
for divorce. 

Ga.—Bell v. Bell, 56 S.E.2d 289, 206 
Ga. 194. 

(2) Where person against whom 
divorce is granted marries third per¬ 
son without obtaining permission of 
court to remarry, no doctrine of es¬ 
toppel can be invoked against third 
person making claim of invalidity of 
marriage between himself and such 
person. 

N.T.—Green v. Green, 124 N.T.S.2d 
432. 

Overcoming defense 

Affirmative defense to action for 
separation that plaintiff’s former 
marriage to another had never been 
properly dissolved because petition 
for dissolution did not contain nec¬ 
essary jurisdictional allegation as to 
residence of petitioner or matrimoni¬ 
al domicile could be overcome by 
proof that testimony taken in dis¬ 
solution action indicated that peti¬ 
tioner therein had been a resident of 
state for more than one year. 

N.T.—Rogers v. Rogers, 164 N.T.S. 
2d 356. 

27. Ala.—Farley v. Farley, 10 So. 
646, 94 Ala. 501, 33 Am.S.R. 141. 

N.T.—Johannessen v. Johannessen, 
128 N.T.S. 892, 70 Misc. 361. 
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ried where both mistakenly believed that the mar¬ 
riage was legal and they have lived together after 
they could have been legally married.-^ 

§ 55. Want of Capacity to Commit Offense 

a. In general 

b. Insanity 

a. In General 

Voluntary intoxication !s ordinariiy no excuse for 
matrimoniai misconduct. 
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It is no excuse for matrimonial misconduct that 
it is the result of intoxication voluntarily indulged 
in,unless complainant induced or consented to the 
intoxication.90 

b. Insanity 

Insanity of a spouse existing at the time of the com¬ 
mission of a matrimoniai offense ordinarily is a defense 
to an action for divorce. 

Where insanity is not cause for divorce see supra 
§§ 20, 49, the insanity of a spouse, if it existed at the 
time of the commission of a matrimonial offense,21 


fiS. N.J.—Robinson v. Robinson, 93 
A. C99, 84 N.J.Eq. 201, L..R.A.1915B 
1071. 

Xmpedixnesit nnJuLown to one or both; 
removal not hnown to either 

Where common-law marriages are 
recognized and parties engage on a 
contract of marriage which is void 
because one has a living spouse, 
which is unknown to one or both, un¬ 
interrupted cohabitation and reputa¬ 
tion after removal of impediment, al¬ 
though fact of impediment or its re¬ 
moval may not be known to either, 
may produce a valid common-law 
marriage sufficient to afford a basis 
for a divorce. 

Mich.—Shane v. Hackney, 67 N.‘W.2d 
256, 341 Mich. 91. 

29- Md.—Miller v. Miller. 116 A. 840, 
140 Md. 60. 

N.J.—^Morrone v. Morrone, 130 A.2d 
390, 44 N.J.Super. 305. 

Pa.—^Longaker v. Longaker, 135 A. 
2d 783, 184 Pa.Super. 652—Cowher 
V. Cowher, 91 A.2d 304, 172 Pa.Su¬ 
per. 98—Carter v. Carter, 72 A.2d 
621, 166 Pa.Super. 499—Slavin v, 
Slavin, 60 A.2d 355, 162 Pa.Super. 
636—Othmer v. Othmer, 45 A.2d 
389, 158 Pa.Super. 384. 

Dunker v. Dunker, 1 Monroe L. 
R. 107—Barr v. Barr, Com.PL, 72 
Montg.Co. 351—Kruse v. Kruse, 
Com.PL, 89 Pittsb.Leg.J. 404. 

19 C.J. p 76 note 17. 

Justification and excuse for defend¬ 
ant’s misconduct generally see in¬ 
fra § 56. 

Fact that defendant was an alco¬ 
holic was insufficient as defense, es¬ 
pecially in view of evidence that 
plaintiff did everything possible to 
have defendant stop drinking. 

Pa.—Longaker v. Longaker, 135 A.2d 
783, 184 Pa.Super. 652. 

Intoxication may explain but not 
excuse conduct on which right to di¬ 
vorce is based. 

Pa.—Steinman v. Steinman, 18 A. 2d 
816, 144 Pa.Super. 193. 

Smith V. Smith, Com.Pl., 20 Leh. 
L.J. 363. 

30. N.J.—McVickar v. McVickar, 19 
A. 249, 46 N.J.Eq. 490, 19 Am.S.R. 
422. 

Pa.—Carter v. Carter, 72 A. 2d 621, 
166 Pa.Super. 499. 


No attempt to shield defendant 
Where plaintiff husband sought di¬ 
vorce on ground of indignities re¬ 
sulting allegedly from wife’s exces¬ 
sive drinking and her humiliation of 
plaintiff, but plaintiff made no seri¬ 
ous effort to shield defendant from 
her weakness or to effect a change 
in her drinking habits, plaintiff was 
not an injured, innocent spouse and 
was not entitled to a divorce. 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
169 Pa.Super. 498. 

Girard v. Girard, Com.Pl., 46 
Luz.Leg.Reg. 125. 

31. Ala.—Corpus Juris cited in Box 
V. Box. 45 So.2d 157, 160, 253 Ala. 
297—Corpus Juris cited in Knabe 
V. Berman, 175 So. 354, 355, 234 
Ala. 433. 

Conn.—Corpus Juris cited in Dochel- 
li V. Dochelli, 6 A.2d 324, 325, 125 
Conn. 468. 

Md.—Bowersock v. Bowersock, 123 
A.2d 909, 210 Md. 427. 

Mass.—^Hartwell v. Hartwell, 125 N. 

E. 208, 234 Mass. 250. 

Mich.—Gardner v. Gardner, 214 N.W. 
133, 239 Mich. 306. 

Mo.—Corpus Juris Secundum cited in 
Koslow V, Taylor, 203 S.W.2d 433, 
437, 356 Mo. 755—Crow v. Crow- 
Humphrey, 73 S.W.2d 807, 335 Mo. 
636. 

Forbis v, Forbis, App., 274 S.W. 
2d 800—^Willis v. Willis, App., 274 
S.W.2d 621—Corpus Juris Secun- 
dum cited in Fossett v. Possett, 
App., 243 S.W.2d 625, 633—Dunn v. 
Dunn, 216 S.W.2d 141, 240 Mo.App. 
87. 

N.Y.—Hunt V. Hunt, 273 N.T.S. 194, 
152 Misc, 364, affirmed 273 N.T.S. 
436, 242 App.Div. 721. 

Corpus Juris Secundum cited in 
Avrutis V. Avrutis, 140 N.T.S 2d 
365, 368. 

Pa.—^Fisher v. Fisher, 36 A.2d 168, 
154 Pa.Super. 497. 

Herr v. Herr, 56 Pa.Dist. & Co. 
421, 18 Northumb.Leg.J. 18. 

Maliszewski v. Maliszewski, 
Cora.PL, 38 Erie Co. 250. 

Tenn.—Quinn v. Quinn, 83 S.W. 2d 
269, 169 Tenn. 173. 

Wash.—^Wolfe v. Wolfe, 258 P.2d 
1211, 42 Wash.2d 834—Cobb v 

Cobb, 143 P.2d 856, 19 Wash.2d 697. 
19 C.J. p 76 note 19. 
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Test of insanity 

(1) The test is whether at the time 
the acts were committed respondent 
was in such a mental condition as to 
deprive her of the use of her reason 
to the extent that she did not know 
right from wrong and was incapable 
of -willing the one or the other. 

Pa.—Thomas v. Thomas, 19 Leh.L J 

45. 

19 C.J. p 76 note 19 [a], 

(2) Stated otherwise, to constitute 
defense in divorce action, insanity 
of defendant must be such as de¬ 
prives defendant’s conduct of ele¬ 
ment of willfulness and as divests 
defendant of use of his reason to ex¬ 
tent of incapacity to differentiate be¬ 
tween right and wrong, or, if capable 
of so differentiating, defendant must 
be acting by force of an irresistible 
impulse generated by a diseased 
mind and not by volition. 

Mo.—Schuler v. Schuler, App., 290 S. 
W.2d 192—Willis v. Willis, App., 
274 S.W.2d 621. 

(3) It is not necessary that party 
be adjudged insane. 

Ill.—Carlson v. Carlson, 32 N.E.2d 
365, 308 Ill.App. 675. 

(4) Law does not undertake to dis¬ 
tinguish among various degrees of 
lack of control short of insanity and 
select those which prevent a divorce 
and those which do not. 

Md.—^Kruse v. Kruse, 22 A.2d 475, 
179 Md. 657. 

Pa.—Benjeski v. Benjeski, 27 A.2d 
266, 150 Pa.Super. 67. 

(5) Mere high-strung nerves, un¬ 
restrained impulsiveness, and lack of 
control do not constitute such insan¬ 
ity as will relieve person of responsi¬ 
bility and operate as a defense in a 
divorce action. 

Md.—Ritz V. Ritz, 62 A.2d 729, 188 
Md. 336—^Kruse v. Kruse, 22 A.2d 
475, 179 Md. 657. 

Mo.—^Willis V. Willis, App., 274 S.W. 
2d 621. 

Neb.—Stephens v. Stephens, 10 N.W. 
2d 620, 143 Neb. 711. 

(6) Neither do insane delusions, 
mental irresponsibility, psychoneuro¬ 
sis, a manic-depressive condition, nor 
depraved character and licentious 
disposition even in a person of weak 
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and is responsible for the conduct complained of,3i.5 j desertion.23 The continuity of the desertion will be 
is a defense to an action for divorce, whether the i interrupted by the offending spouse becoming in- 
offense -S cruelty or the like,3- or abandonment or ' sane during the period of desertion,although there 


mind constitute such insanity as is a i 
defense in a divorce action. 

:Mo.—W illis V. ^yillis, App., 274 S.W. 
2d 621. 

(7) Even though a person’s actions 
seem difficult to reconcile with sane 
control, he may nevertheless be held 
responsible if there has been no ad¬ 
judication of insanity, and it is 
doubtful whether on inquisition a 
finding of insanity would be made. 

Md—Kruse v. Kruse, 22 A.2d 475, 
179 Md. 657. 

A ground of divorce dependent on 
voluntary act or omission of a spouse 
cannot exist if spouse is insane. 

Ala.—Box v. Box, 45 So.2d 157, 253 
Ala. 297. 

31.5 Pa.—Braun v. Braun, 142 A.2d 
361, IS6 Pa.Super. 260—Stewart v. 
Stewart, 90 A.2d 402, 171 Pa.Super. 
218—Castner v. Castner, 48 A.2d 
117, 159 Pa.Super. 387—Fisher v. 
Fisher, 36 A.2d 168, 154 Pa.Super. 
497—Benjeski v. Benjeski, 27 A.2d 
266, 150 Pa.Super. 57. 

32. Ga.—Hilburn v. Hilburn, 81 S. 
E.2d 1, 210 Ga. 497—^Zeigler v. Zeig- 
ler, 101 S.E. 183, 149 Ga. 508. 

Ill.—Carlson v. Carlson, 32 N.E.2d 
365, 308 Ill.App. 675. 

Iowa.—Bouska v. Bouska, 86 N.W.2d 
884—Bos veld v. Bosveld, 7 N.W.2d 
782. 232 Iowa 1199. 

Me.— Corpus Juris Secundum cited in 
Hadley v. Hadley, 65 A.2d 8, 10, 144 
Me. 127. 

Mass.—Rice v. Rice, 125 K.E.2d 787, 
332 Mass. 489. 

Mich.—Stout V. Stout, 178 N.W. 648, 
211 Mich. 238. 

Minn.—Kunz v. Kunz, 213 N.W. 906, 
171 Minn. 258. 

Miss.—McIntosh v. McIntosh, 117 
So. 352, 151 Miss. 78— Corpus Ju¬ 
ris quoted in Walker v. Walker, 105 
So. 753, 755, 140 Miss. 340, 42 A.L. 
R. 1525. 

Mo.—^Niedergerke v. Niedergerke. 

App., 271 S.W.2d 204— Corpus Ju¬ 
ris Secundum cited in Fossett v. 
Fossett, App., 243 S.W.2d 625, 633 
—Dunn V. Dunn, 216 S.W.2d 141, 
240 Mo.App. 87. 

Ohio.—Heim v. Heim, 172 N.E. 451, 
35 Ohio App. 408. 

Pa.—Braun v. Braun, 142 A.2d 361, 
186 Pa.Super. 260—Stewart v. 
Stewart, 90 A.2d 402, 171 Pa.Super. 
218—Castner v. Castner, 48 A.2d 
117, 159 Pa.Super. 387—Fisher v. 
Fisher, 36 A.2d 168, 154 Pa Super. 
497—Benjeski v. Benjeski, 27 A.2d 
266, 150 Pa.Super. 57. 

Startzer v. Startzer, 33 Berks Co. 
L.J. 34, 54 York Leg.Rec. 128— 
Thomas v. Thomas, 19 Leh.L.J. 45 
—Pirozek v. Pirozek, Com.Pl., 17 
Korthumb.Leg.J. 160. 


Wash.—Wolfe v. Wolfe, 258 P.2d 
1211, 42 Wash.2d 534—Shaw v. 
Shaw, 269 P. 804, 148 Wash. 622. 

19 C.J. p 77 note 20. 

Acts stemming from mental illness 

(1) Mental ill health is a factor 
to be borne in mind in considering 
conduct relied on as a ground for di¬ 
vorce. 

Pa*—Schwarzkopf v. Schwarzkopf, 
107 A.2d 610, 176 Pa.Super. 441. 

(2) Generally speaking, law does 
not recognize conduct resulting from 
mental illness as a ground for di¬ 
vorce. 

Pa.—Moyer v. Moyer, 124 A.2d 632, 
181 Pa.Super. 400—Stinson v. Stin¬ 
son, 63 A.2d 413, 163 Pa.Super. 497 
—Fawcett v. Fawcett, 48 A.2d 23, 
159 Pa.Super. 185. 

Irwin V. Irwin, Com.Pl., 49 Berks 
Co. 197. 

(3) Conduct which springs from 
mental illness is lacking in intent 
and malice necessary to support a 
charge of indignities. 

Pa,—Barnes v. Barnes, 124 A.2d 646. 
181 Pa.Super. 427—Stewart v. Stew¬ 
art, 90 A.2d 402, 171 Pa.Super. 218. 

(4) This has been said to be so 
whatever the nature or severity of 
the mental illness. 

Pa.—Stewart v. Stewart, 90 A.2d 402, 
171 Pa.Super. 218. 

Snyder v. Snyder, Com.Pl., 6 
Chest.Co. 217. 

Insane jealousy 

Pact that husband was insanely 
jealous did not, wffiere there was no 
reason therefor, excuse his cruelty in 
accusing wife of infidelity and threat¬ 
ening to tell her father thereof. 

La.—Champagne v. Duplantis, 84 So. 

513, 147 Da. 110. 

Paranoia 

In action hy husband for divorce, 
finding that wife’s jealousy was with¬ 
out foundation and due to gradually 
increasing “paranoia” did not avail 
as defense, on ground that, if her 
acts were due to paranoia, she could 
not be charged with intentional cruel¬ 
ty, where it appeared that term “par¬ 
anoia” was not used in finding in its 
technical sense, but meant no more 
than that wife had obsession that 
husband was unfaithful to her. 

Conn,—^Dochelli v. Dochelli, 6 A.2d 
324, 125 Conn. 468. 

Whether spouse had legal capaci¬ 
ty to commit an indignity depended 
on whether his acts were voluntary 
or involuntary and whether he could 
distinguish between right and wrong. 
Mo.—^Niedergerke v. Niedergerke, 

App., 271 S.W.2d 204. 

If defendant was capable of com¬ 
prehending and understanding wrong 
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he -was committing, mental irrespons¬ 
ibility is not available as a defense to 
charge of cruelty in a divorce action. 
Mich.—^Pansier v. Pansier, 75 N.IV. 
2d 1, 344 Mich. 569—Gardner v. 
Gardner, 214 N.W. 133, 239 Mich. 
306. 

33. Ala.—Corpus Juris cited in Box 
V. Box, 45 So.2d 157, 160, 253 Ala. 
297. 

Me.—Hadley v. Hadley, 65 A.2d S, 
144 Me. 127. 

Md.—Ritz V. Ritz, 52 A.2d 729, ISS 
Md. 336—^Kruse v. Kruse, 22 A.2d 
475, 179 Md. 657. 

Mass.—Hartwell v. Hartwell, 125 N. 

E. 208, 234 Mass. 250. 

Miss.—^Walker v. Walker, 105 So. 

753, 140 Miss. 340, 42 A.D.R. 1525. 
N.Y.—Avrutis v. Avrutis, 140 N.Y.S. 
2d 365. 

N.C.—Woodruff v. Woodruff, 3 S.E.2d 
5, 215 N.C. 685. 

Pa.—McElroy v. McElroy, 138 A.2d 
299, 185 Pa.Super. 78. 

Kisner v. Kisner, 69 Pa.Dist. & 
Co. 67, 23 Leh.L.J. 168. 

Garner v. Garner, Com.Pl., 37 
Berks Co. 69—Snyder v. Snyder, 
Com.Pl., 6 Chest.Co. 265. 

19 C.J. p 58 note 54, p 77 note 21. 
Time of insanity 

N.H.—Storrs v. Storrs, 34 A. 672, 68 
N.H. 118. 

19 C.J. p 77 note 21 [a]. 

Delusions 

Desertion or extreme cruelty is 
ground for divorce, although result¬ 
ing from delusion, at least if defend¬ 
ant is not insane generally. 

N.J.—Youmans v. Youmans, 129 A. 
122, 3 N.J.Misc. 576. 

Mere high-stmng nerves and un¬ 
restrained impulsiveness of a sane 
person would not prevent acts from 
being desertion, if they were other¬ 
wise so. 

Md.—Sause v. Sause, 63 A.2d 632, 192 
Md. 88. 

34. Ga.—^Zeigler v. Zeigler, 101 S.E. 
183, 149 Ga. 508. 

N.J.—Pipitone v. Pipitone, 127 A. 164, 
97 N.J.Eq. 35—Gordon v. Gordon, 
105 A. 242, 89 N.J.Eq. 535. 

Pa.—^Kisner v. Kisner, 69 Pa.Dist. & 
Co. 67, 23 Leh.L.J. 168—Frederick 
V. Frederick, 47 Pa.Dist. & Co. 265, 
29 North.Co. 7—Mann v. Mann, 14 
Pa.Dist. & Co. 303, 22 Berks Co.L.J. 
160, 44 York Leg.Rec. 59. 

Garner v. Garner, Com.PL, 37 
Berks Co. 69—Snyder v. Snyder, 
Com.PL, 6 Chest-Co. 265. 

Tenn.—Quinn v. Quinn, 83 S.W.Sd 
269, 169 Tenn. 173. 

Va.—Wright v. Wright, 99 S.E. 515, 
125 Va. 526, 4 A.L.R. 1331, 

19 C.J. p 63 note 15. 
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is some authority to the contrary. 35 

By the weight of authority insanity at the time of 
the commission of the act is a defense to an action 
for divorce for adultery,36 although there is some 
authority for the doctrine that the adultery of a wife 
is not excused by insanity.37 

Voluntary separation. Where, as in some juris¬ 
dictions, voluntary separation for a specified period 
is a ground for divorce, as discussed supra § 42, 
although there is authority to the contrary,37-5 
where one of the spouses is or becomes insane dur¬ 
ing the period of separation, it is generally held 
that if the separation has not continued for the re¬ 


quired period without counting the period of insan¬ 
ity, a divorce may not be granted.38 However, 
where the statute provides that a wife is entitled 
to a divorce when she has lived separate and apart 
from her husband for a certain period of time with¬ 
out support from him and the right to a decree is 
not dependent on the voluntary conduct of the hus¬ 
band, active or passive, insanity of the husband is 
no defense.39 

Acts occurring prior to insanity. In the absence 
of a statute otherwise providing, a divorce may be 
obtained for acts happening prior to insanity not¬ 
withstanding the subsequent insanity.'^ 0 However, 


35. Iowa.—Douglas v. Douglas, 31 
Iowa 421. 

36. Me.—Hadley v. Hadley, 65 A.2d 
8, 144 Me. 127. 

N.Y.—Laudo v. Laudo, 177 N.Y.S. 
396, 1S8 App.Div. 699. 

Anonymous v. Anonymous, 2 N. 
Y.S.2d 663, 166 Misc. 861. 

19 C.J. p 77 note 23. 

Depravity of character and al)au- 
doned hahits are not in themselves 
evidence of insanity so as to consti¬ 
tute a defense to a charge of adul¬ 
ter 

N.J.—Hill V. Hill, 27 N.J.Eq. 214. 
Test of insanity 

Nothing short of insanity so pro¬ 
nounced that defendant is unable to 
appreciate nature of conduct will 
suffice to excuse adultery as ground 
for divorce. 

N.J.—Bailey v. Bailey, 171 A. 797, 115 
N.J.Eq. 565. 

19 C.J. p 77 note 23 [b]. 

37. Pa.—Mat chin v. Matchin, 6 Pa. 
332, 47 Am.D. 466. 

Season for rule 

Miss.—Corpus Jnris quoted in Walk¬ 
er V. Walker, 105 So. 753, 755, 140 
Miss. 340. 42 A.L.R. 1525. 

19 C.J. p 77 note 24 [a]. 

Criticism of rule 

Vt.—^Nichols V. Nichols, 31 Vt. 328, 
332, 73 Am.D. 352. 

19 C.J. p 77 note 24 [b]. 

37.5 In Louisiana 

(1) Under a statute making volun¬ 
tary separation for a specified peri¬ 
od a ground for divorce, where sep¬ 
aration is voluntary in its inception, 
subsequent insanity of one of par¬ 
ties will not bar a divorce. 

La.—Ridell v. Hyver, 40 So.2d 785, 
215 La. 358—Vincent v. Le Doux, 
83 So. 439, 146 La. 144. 

(2) However, there can be no vol¬ 
untary separation and ground for 
divorce under such statute where de¬ 
fendant is insane at time of separa¬ 
tion and insanity is cause of separa¬ 
tion. 

La.—Clark v. Clark, 41 So,2d 734, 215 
La. 835—Galiano v. Monteleone, 


152 So. 126, 178 La. 567—Leveque 
V. Borns, 142 So. 126, 174 La. 919. 

38. Ark.—Serio v. Serio, 143 S.W. 
2d 1097, 201 Ark. 11—Carlson v. 
Carlson, 128 S.W.2d 242, 198 Ark. 
231. 

D.C.—Dorsey v. Dorsey, 195 F.2d 567, 
90 U.S.App.D.C. 284. 

Ky.—Begley v. Jones, 54 S.W.2d 639, 
246 Ky. 135. 

N.C.—Lawson v. Bennett, 81 S.E.2d 
162, 240 N.C. 52—Woodrufe v. 

Woodruff, 3 S.E.2d 5, 215 N.C. 685 
—Lee V. Lee, 108 S.E. 352, 182 N.C. 
61. 

R.I.—Camire v. Camire, 113 A. 748, 
43 R.I. 489. 

19 C.J. p 77 note 27. 

No manifest change of attitude 
Where separation of wife and hus¬ 
band was voluntary originally, and 
shortly thereafter wife was commit¬ 
ted to mental institution as insane, 
time spent by wife m institution 
could not be counted as time spouses 
were voluntarily separated so as to 
entitle husband to an absolute di¬ 
vorce on ground that spouses were 
voluntarily separated for specified 
period notwithstanding wife in visits 
to her home manifested no change 
of attitude with respect to separa¬ 
tion. 

D.C.—Dorsey v. Dorsey, 195 F.2d 567, 
90 U.S.App.D.C. 284. 

39. Ala,—Knabe v. Berman, 175 So. 
354, 234 Ala. 433, 111 A.L.R. 864. 

40. Fla.—Hayes v. Hayes, 98 So. 66, 
86 Fla. 350. 

Ga.— Corpus Juris Secuudum cited in 
Huguley v. Huguley, 51 S.E.2d 445, 
448, 204 Ga. 692. 

Iowa.— Corpus Juris cited in Cain v. 
Milburn, 185 N.W. 478, 482, 192 
Iowa 705. 

Kan.—Toepffer v. Toepffer, 101 P.2d 
904, 151 Kan. 924. 

Ky.—King v. King, 283 S.W. 73, 214 
Ky. 171. 

Md.—Corpus Juris Secundum cited in 
Bowersock v. Bowersock, 123 A. 2d 
909, 914, 210 Md. 427—Corpus Juris 
cited in Noellert v. Noellert, 182 A. 
427, 429, 169 Md. 559. 
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Mo.—^Dunn v. Dunn, 216 S W.2d 141, 
240 Mo.App. 87. 

N.J.—Gartner v. Gartner, 156 A. 673, 
109 N.J.Eq. 112— Got don v. Gordon, 
105 A. 242, 89 N.J.Eq. 535. 

Ohio.—Heim v. Heim, 172 N.E. 451, 
35 Ohio App. 408. 

Okl.—Craig v. Collins, 285 P.2d 859 
—In re Crouch's Estate, 126 P.2d 
994. 996, 191 Okl. 74. 

Pa.—Fisher v. Fisher, 36 A.2d 168, 
154 Pa.Super. 497. 

Herr v. Herr, 56 Pa.Dist. & Co. 
421, 16 Northumb Leg.J. 18—Kole- 
sar V. Kolesar, 28 Pa.Dist. 305, 47 
Pa.Co. 293. 67 Pittsb.Leg.J. 229, 33 
York Leg.Rec. 15—^Remsch v. 
Remsch, 13 Pa.Dist. & Co. 373. 

Garner v. Garner, Com.PL, 37 
Berks Co. 187—Zieber v. Zieber, 
Com.Pl., 31 Berks Co. 325. 

Tenn.—Quinn v. Quinn, 83 S.W.2d 
269, 169 Tenn. 173. 

Utah.—Steed v. Steed, 181 P. 445, 54 
Utah 244. 

Wash.—Colib v. Cobb, 143 P.2d 856, 19 
Wash.2d 697. 

19 C.J. p 77 note 25. 

Insane spouse as party defendant see 
infra § 90. 

In Tesas 

(1) Rule stated in text applies. 
Tex.—Wilemon v. Wilemon, 250 S. 

W. 1010, 112 Tex. 586. 

Powell V. Powell, Civ.App., 199 
S.W.2d 285—Robinson v. Robinson, 
Civ.App., 199 S.W.2d 256. 

(2) Under a 1925 statute, a divorce 
on any ground was prohibited where 
either spouse was insane when suit 
was tried and it was of no signifi¬ 
cance that a cause of action for di¬ 
vorce had vested before defendant 
became insane. 

Tex.—Young v. Young, Civ.App., 41 
S.W.2d 367. 

(3) Previously, under different 
statutes, it had been held that divorce 
from an insane spouse on ground of 
cruelty could not be granted even 
though cause of action had accrued 
before defendant became insane. 
Tex.—^Daugherty v. Daugherty, Civ. 

App., 198 S.W. 985. 
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under a statute providing that in all cases where 
the defendant at the time of the commencement of 
the action is suffering from chronic mania or de¬ 
mentia, established by competent medical testimony 
to have existed for at least two years prior to the 
filing of the complaint, such insanity shall be the i 
sole and exclusive ground on which the court may, j 
in its discretion, grant a divorce, chronic mania or 
dementia which has existed for two years is a de¬ 
fense to an action for divorce on all statutory 
grounds other than these forms of insanity them- 
selves.^®*^ 

§ 56(1). Provocation, Justification, and Ex¬ 
cuse 

A divorce may be denied for misconduct provoked, 
justified, or excused. 

The complaining party may be denied a decree of 
divorce where the misconduct of defendant is pro¬ 
voked, justified or excused.'^^ 

Provocation and recrimination are not comple¬ 
mentary, but mutually exclusive, defenses.“^i-5 Re- 


DIVORCE §§ 55-56(2) 

crimination as a bar to divorce is discussed infra 
§67. 

§ 56(2). - Adultery and Bigamy 

a. In general 

b. Coercion or fault of husband 

c. Prior divorce 

a. In General 

Under certain circumstances mistake may prevent 
an otherwise adulterous act from constituting aduitery. 

A party is not entitled to a divorce on the ground 
of adultery, where the alleged adultery was com¬ 
mitted through mistake, the defendant believing the 
third person to be his or her spouse."^- Where un¬ 
der the statute a second marriage contracted in 
good faith is only voidable, and where one spouse 
remarries in the belief that the first spouse is dead, 
such first spouse is not entitled to a divorce for the 
alleged adultery*^^ or bigamy*^^ of the other. 

The erroneous belief of a spouse at the time of 
his or her second marriage that a divorce from the 
first husband or wife has been granted does not 


(4) However, this construction of 
statutes then in force was overruled, 
and a statutory prohibition as to 
granting of a divorce where one of 
parties was insane was held to apply 
only where ten-year separation stat¬ 
ute was cause alleged for divorce. 
Tex.—Wilemon v. Wilemon, 250 S. 
W. 1010, 112 Tex. 586. 

Jordan v. Jordan, Civ.App., 257 
S.W. 569. 

40.5 Wash.—Wolfe v. Wolfe, 258 P. 
2d 1211, 42 Wash.2d 834. 

Manic depressive insanity is 
“chronic mania" within statute re¬ 
ferred to in text. 

Wash.—^^Volfe v. Wolfe, supra. 

41. Cal.—Popescu v. Popescu, 115 
P.2d 208, 46 C.A.2d 44. 

Mo.—Garton v. Garton, App., 246 S. 
W.2d 832. 

N.C.—Byers v. Byers, 25 S.E.2d 466, 
223 N.C. 85. 

Pa.—Rausch v. Rausch, 22 A.2d 221, 
146 Pa.Super. 342. 

Barner v. Earner, 49 Dauph.Co. 

1 . 

Wash.—Maloney v. Maloney, 145 P. 
631, 83 Wash. 656. 

W.Va.—W'olfe v. Wolfe, 198 S.B. 209, 
120 W.Va. 389. 

Intoxication or insanity as justifica¬ 
tion or excuse for misconduct see 
supra § 55. 

One who has provoked, encouraged, 
or consented to acts complained of 
may not successfully assert them as 
ground for divorce. 

Pa.—Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 340. 


Contributing to defendant’s miscon¬ 
duct 

Inequitable conduct which operates 
to defeat right of a plaintiff to a di¬ 
vorce must cause or contribute sub¬ 
stantially to misconduct of defend¬ 
ant on which plaintiff relies as a 
ground for divorce. 

W.Va.—Lieberraan v. Lieberman, 98 
S.E.2d 275. 

Habitual intemperance 
Where husband bought and gave 
wife most of intoxicating liquor wife 
consumed, and husband kept home 
constantly and adequately supplied 
with liquor and frequently drank 
with his wife, and they went to par¬ 
ties where liquors were consumed 
and drank together, and husband oth¬ 
erwise encouraged wife to drink and 
kept her in a liquor environment, 
husband was not entitled to divorce 
on ground of habitual intemperance 
of wife. 

Fla.—Todd v. Todd, 56 So.2d 441, 29 
A.L.R.2d 920. 

Ill health 

(1) Generally speaking, law does 
not recognize unusual conduct result¬ 
ing from illness as a ground of di¬ 
vorce, and ill health may both ex¬ 
plain and excuse a spouse’s conduct. 
Pa.—Moyer v. Moyer, 124 A.2d 632, 
181 Pa.Super. 400—Albrecht v. Al¬ 
brecht, 109 A.2d 209, 176 Pa.Super. 
626—Merlino v. Merlino, 67 A.2d 
635, 164 Pa.Super. 622—Stinson v. 
Stinson, 63 A.2d 413, 163 Pa.Super. 
497—^Fawcett v. Fawcett, 48 A.2d 
23, 159 Pa.Super. 185. 

Landefeld v. Landefeld, Com.Pl., 
18 Beaver 239—^Boyer v. Boyer, 
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Com.Pl., 49 Berks Co. 210—^Irwin 
V. Irwin, Com.Pl., 49 Berks Co. 197. 

(2) So, serious ill health of hus¬ 
band may relieve him of some of his 
marital duties and entitle him to 
sleep alone. 

Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 593. 

(3) Mental illness as defense see 
supra § 55 b. 

ZusTLfficient excuse 

Pa.—Ferrell v. Ferrell, Com.Pl., 28 
Erie Co. 122. 

41.5 Cal.—De Burgh v. De Burgh, 
250 P.2d 598. 39 C.2d 858. 

42. Rule inapplicable 

(1) While doctrine has been laid 
down that adultery is not committed 
where wife has intercourse with a 
man not her husband through mis¬ 
take, she believing him her husband, 
this doctrine will not save a woman 
from a charge of adultery w’here, 
pending her suit for divorce but be¬ 
fore any decree has been rendered, 
she marries a third person believing 
on the advice of counsel that a de¬ 
cree of divorce had been granted her. 
Ill.—Gordon v. Gordon, 30 X.E. 446, 

141 Ill. 160, 33 Am.S.R. 294, 21 L.R. 
A. 387. 

(2) Prior divorce as defense to 
charge of adultery see infra subsec¬ 
tion c of this section. 

43. Ill.—Gordon v. Gordon, supra. 
N.T.—^Valleau v. Valleau, 6 Paige 

207. 

44. Pa.—Ralston v. Ralston, 2 Pa. 
Dist. 241. 

19 C.J. p 78 note 46 [a]. 
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save the intercourse of the second marriage from 

being adultery.**5 

b. Coercion or Fault of Husband 

The coercion, fault, or conducement of the husband 
may excuse the adultery of the wife. 

Adultery of the wife does not constitute ground 
for divorce where she was forced to submit to it.'*® 
Although he may not be guilty of connivance, when 
a husband^s conduct conduces to his wife’s adultery, 
he cannot obtain a divorce on that ground.**^ 

While the mere fact that the parties are living 
apart is no justification for adultery,^® yet exposure 
of the wife to temptation and failure to accord her 
protection conduces to her adultery.'*^ Neglect of 
the husband to provide for the support of a wife 
or in any manner to concern himself about her may 
constitute misconduct conducing to her adultery.^® 

Except, perhaps, where it is such as to amount to 
recrimination see infra § 67, cruelty of the husband 
is no defense to a charge of adultery.®^ The con- 
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duct must ordinarily be such as amounts to a breach 
of marital duty on the part of the husband,5- and 
such that the wife’s adultery was the natural and 
probable consequence of it.®3 

c. Prior Divorce 

A bona fide but erroneous belief that one has been 
divorced will not save intercourse with a third person 
from being adultery, but a spouse is not guilty of adul¬ 
tery where the marriage has been dissolved by a prior 
decree of absolute divorce. 

A bona fide but erroneous belief that one has been 
divorced will not save intercourse with a third per¬ 
son from being adultery.53.50 Qn the other hand, 
since an absolute divorce dissolves the marriage tie, 
see supra § 6, once a final decree of divorce has 
in fact been rendered subsequent intercourse be¬ 
tween one of the parties and a third person does 
not constitute adultery,5^ provided that the decree 
is not void,5^-5 and no fraud was practiced to ob¬ 
tain it.55 A subsequent reversal or vacation of the 
decree does not, by itself, render the cohabitation 


45. Ill.—Gordon v. Gordon, 30 NE. 
446, 141 Ill. 160, 33 Am.S.R. 294, 
21 L..R.A. 387- 

19 C.J. p 78 note 47. 

46. Fla.— Corpus Juris cited in Mc¬ 
Millan V. McMillan, 162 So. 524, 
526, 120 Fla. 209. 

19 C.J. p 77 note 30. 

47. Fla.—-McMillan v. McMillan, 162 
So. 524, 120 Fla. 209. 

Pa.—^Wisnewsld v. Wisnewski, 191 A. 
182, 126 Pa,Super. 540—Illg v. Illg, 
78 Pa.Super. 212, 

19 C.J. p 77 note 31. 

Connivance see infra § 64. 

48. Fla.— Corpus Juris cited iu Mc¬ 
Millan V. McMillan, 162 So. 524, 
526, 120 Fla. 209. 

19 C.J. p 77 note 34. 

Besertiou or abandonment 
N.C.—^Ellett V. Ellett, 72 S.E. 861, 157 
IST.C. 161, 39 L.R.A.,N.S., 1135, Ann. 
Cas.l913B 1215. 

19 C.J. p 77 note 34 [b]. 

Separation compelled by liusband 
A divorce cannot be granted to a 
husband on the ground of adultery 
committed by his wife sifter their 
separation, where such separation 
was caused by his instigation or 
command. 

N.C.—^Moss V. Moss. 24 N.C. 55. 

49. N.C.—Tew V. Tew, 80 N.C. 316, 
30 Am.R. 84. 

19 C.J. p 78 note 35. 

50. Fla.—McMillan v. McMillan, 162 
So. 524, 120 Fla. 209. 

19 C.J. p 78 note 37. 

51. Ill.—Hughes V. Hughes, 133 Ill. 
App. 654. 

Quarrels 

Where husband’s frequent quarrels 
with wife were provoked by wife, and 


name-calling engaged in, and abusive 
language employed b 3 ^ husband and 
wife during their quarrels were mu¬ 
tual, husband’s acts did not induce 
and were not in any substantial de¬ 
gree responsible for adultery of wife. 
W.Va.—Rohrbaugh v. Rohrbaugh, 68 
S.E.2d 361, 136 W.Va. 708. 

52. W.Va.—Corpus Juris quoted in 
Moss V. Moss, 167 S.E. 444, 447, 113 
W.Va. 183. 

19 C.J. p 78 note 41. 

53- W.Va.—^Moss v. Moss, 167 S.E. 
444, 113 W.Va. 183. 

19 C.J. p 78 note 42. 

53.50 Erroneous advice of counsel 
Where after the hearing of a di¬ 
vorce suit complainant was given 
by her attorney what purported to be 
a copy of a divorce decree and was 
informed by him that she could mar¬ 
ry, “if the complainant was on trial 
on a charge of adultery, and had act¬ 
ed in good faith, in an honest belief 
of the truth of what her solicitor 
said and did, such facts might prop¬ 
erly be considered in mitigation of 
punishment; but such facts cannot 
be relied upon as a ground of defense 
in this [divorce] action.” 

Ill.—Gordon v. Gordon, 30 N.E. 446, 
449, 141 Ill. 160, 33 Am.S.R. 294, 
21 L.R.A. 387. 

54- Ill.—Gordon v. Gordon, supra. 
Kan.—Comstock v. Adams, 23 Kan. 

513, 33 Am.R. 191. 

N.C.—Corpus Juris Secimdum quoted 
iu Harmon v. Harmon, 96 S.E. 2d 
355, 360, 245 N.C. 83. 

Decree of divorce as dissolving mar¬ 
riage see infra §§ 160, 178. 

54.5 Eefeudaut, who remarried after 
obtaining void decree of divorce in 
other state and who cohabited there¬ 
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after with purported spouse as his 
wife, was guilty of an adulterous 
relationship with such purported 
spouse, and her husband was there¬ 
fore entitled to divorce. 

Neb.—Yost V. Yost, 72 N.W.2d 689, 
161 Neb. 164. 

55. N.Y.—^Winston v. Winston, 69 
N.E. 273. 165 N.Y. 553, affirmed 23 
S.Ct. 852, 189 U.S. 50G, 47 L.Ed. 
922. 

N.C.—Corpus Juris Secundum quoted 
in Harmon v. Harmon, 95 S.E.2d 
355, 360, 245 N.C. 83. 

19 C.J. p 78 note 50. 

Decree void on ground of fraud 
Where decree of divorce granted 
husband in Florida was void on 
ground of fraud actually and delib¬ 
erately perpetrated on court by hus¬ 
band, and husband admitted cohabi¬ 
tation with his second wife during 
period prior to a ceremonial marriage 
and even before second wife was di¬ 
vorced from her first husband, a 
cause of action for divorce on ground 
of adultery had been established. 
N.J.—Staedler v. Staedler, 78 A.2d 
896, 6 N.J. 380, 28 A.L.R.2d 1291. 
Defendant’s complicity In fraud not 
alleged 

Where wife obtained Connecticut 
divorce, and husband entered into a 
second marriage in New York, and on 
motion of Connecticut attorney gen¬ 
eral divorce decree was vacated for 
wife’s false claim of Connecticut res¬ 
idence, and wife’s divorce complaint 
served on husband did not notify hus¬ 
band that wife would assert hus¬ 
band’s complicity in Connecticut 
fraud, and only evidence of such 
complicity was wife’s testimony In 
uncontested divorce action, wife 
would not be granted divorce on 
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under a second marriage before the reversal or va- j 

cation adulterous.56 

Since a limited divorce does not sever, but merely ' 
suspends, the marriage relation, it does not relieve ■ 
subsequent intercourse between one of the spouses i 
and a third person of the character of adultery.57 

§ 56(3). - Cruelty and Indignities 

a. In general 

b. Excessive retaliation 


DIVORCE §§ 56(2)-o6(3) 

a. In G-eneral 

A divorce wsH not be granted for cruelty cr indigni¬ 
ties when the acts ccmp'ained of were provoked by the 
complaining party. 

The general rule is that a divorce will not be 
granted on the ground of cruelty or indignities 
when the acts complained of were provoked by the 
misconduct of complainant,*'’^ or are otherwise ex¬ 


ground that husband’s second mar¬ 
riage, and cohabitation, constituted 
adultery but might be permitted to 
amend her complaint. 

X.Y.—^Nobark v. Nobark, 166 N.Y.S. 
2d 163, 5 Misc.2d 791. 

56. N.Y.—Bailey v. Bailey, 45 Hun 
27S, affirmed 37 N.E. 566, 142 N.Y. 
632. 

Nobark v. Nobark, 166 N.Y.S.2d 
163. 5 Misc.2d 791. 

N.C.— Corpus Juris Secundum quoted 
in Harmon v. Harmon, 95 S.E.2d 
355, 360, 245 N.C. 83. 

57. N.Y.—^Vischer v. Vischer, 12 
Barb. 640. 

19 C.J. p 78 note 53. 

58. Cal.—Gideon v. Gideon, 314 P.2d 
1011, 153 C.A.2d 541— Corpus Juris 
cited in Popescu v. Popescu, 115 P. 
2d 208, 211, 46 C.A.2d 44. 

Fla.—^Russ V. Russ, 8 So.2d 279, 150 
Fla. 653. 

Ky,—Carter v. Carter, 166 S.‘\V.2d 
453, 292 Ky. 344—Hoagland v. 

Hoagland, 291 S.W. 1044, 218 Ky. 
636—Kahr v. Kahr, 251 S.W. 199, 
199 Ky. 434. 

.La.—Schaneville v. Schaneville, 66 
So.2d 335. 223 La. 556—Abele v. 
Barker, 7 So.2d 684, 200 La. 125— 
Armentor v. Gondron, 168 So. 102, 
184 La. 922—Silva v. Miramon, 100 
So. 528, 156 La. 360. 

Md.— Corpus Juris Secundum quoted 
in Collier v. Collier, 32 A.2d 469, 
474, 182 Md. 82—Payne v. Payne, 
16 A.2d 165, 178 Md. 681—Clatter- 
buck V. Clatterbuck, 133 A. 316, 
150 Md. 648. 

Mich.—Terrell v. Terrell, 26 N.W.2d 
593, 317 Mich. 49. 

Miss.—Long V. Long, 135 So. 204, 
160 Miss. 492—Ammons v. Am¬ 
mons, 109 So. 795, 144 Miss. 314. 
N.J.—^Bamberg v. Bamberg, 199 A. 
54, 123 N.J.Eq. 570—Rosengren v. 
Rosengren, 170 A. 660, 115 N.J.Eq. 
283—Sachse v. Sachse, 151 A. 744, 
107 N.J.Eq. 41. 

—^Feix V. Feix, 100 N.Y.S.2d 627. 
Okl.—Hatchett v. Hatchett, 214 P. 
929, 89 Okl. 176. 

Or.—^Pritz v. Fritz, 174 P.2d 169, 179 
Or. 512—Evans v. Evans, 157 P.2d 
495, 176 Or. 403—^McElwee v. Mc- 
Elwee, 138 P.2d 208, 171 Or. 462— 
Douglas v. Douglas, 99P.2d479, 163 
Or. 689—^Vinson v. Vinson, 226 P. 
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233, 111 Or. 634—White v. TvTiite, 
197 P. 1080, 100 Or. 387. 

Pa.—Seery v. Seery, 131 A.2d S45, 
183 Pa.Super. 322—Colin v. Colin, 
124 A.2d 184, 181 Pa.Super. 564— 
Dyer v. Dyer, 72 A.2d G05, 166 Pa. 
Super. 520—^Blose v. Blose. 61 A.2d 
370. 163 Pa.Super. 322. 

Workman v. Workman, Com.Pl., 
8 Fay.L.J. 217—Seibert v. Seibert, 
Com.Pl.. 22 Leh.L.J. 287—Dehart v. 
Dehart, Com.Pl., 25 Northumb.Leg. 
J* 72—^Le Jeune v. Le Jeune, Com. 
PI., 99 Pittsb.Leg.J. 353. 

S.C.—Corpus Juris Secundum quoted 
in Miller v. Miller, 82 S.E.2d 119, 
123, 225 S.C. 274. 

Tex.—Warfield v. Warfield, Civ.App.. 
161 S.W.2d 533—Mansur v. Mansur, 
Civ.App., 37 S.VV.2d 846—Lawson v. 
Lawson, Civ.Arp., 293 S.W. 336— 
Tanton v. Tanton, Civ.App., 209 S. 
W. 429, dismissed for want of jur¬ 
isdiction. 

W.Va.—Lieberman v. Lieberman, 98 
S.E.2d 275—Persinger v. Persinger, 
56 S.E.2d 110, 133 W.Va. 312—My¬ 
ers v. Myers, 33 S.E.2d 897, 127 W. 
Va. 551—^Wolfe v. Wolfe, 198 S.E. 
209, 120 W.Va. 389. 

19 C.J. p 78 note 54. 

No cause of action; distinguished 
from recrimination 

(1) Cruelty that is provoked does 
not give rise to a cause of action for 
divorce, but cause of action for di¬ 
vorce must be shown to establish 
recrimination. 

Cal,—^De Burgh v. De Burgh, 250 P. 
2d 598, 39 C.2d 858. 

(2) Recrimination as defense see 
infra § 67. 

Under rule that proportional de¬ 
gree of guilt of parties to a divorce 
or separate maintenance proceeding 
will be considered in determining 
whether relief will be granted and 
to whom, conduct of plaintiff may be 
found to be a justification for alleged 
cruel acts of defendant. 

La.—^Eals v. Swan, 59 So.2d 409, 221 
La. 329. 

An occasional unjustifiable out. 
hurst by defendant under provoca¬ 
tion does not constitute “extreme 
cruelty’* which will entitle plaintiff 
to divorce. 

N.D.—Henry v. Henry, 46 N.W.2d 701, 
77 N.D. 845. 


Cruelty consisting of words and con¬ 
duct 

When a divorce is sought on 
ground of cruelty which consists 
merely of words and conduct as dis¬ 
tinguished from physical violence, 
the occasion for the words and con¬ 
duct and circumstances under which 
they were provoked must be consid¬ 
ered before concluding that such 
cruelty will justify a divorce 
R.I.—Salvatore v. Salvatore, 200 A. 

438. 61 R.I. 109, motion granted 1 

A.2d 95. 

A spouse cannot complain of nag- 
ging and petty quarrels which vrere 
provoked by his own conduct. 

Pa.—Blose v. Blose, 61 A.2d 370, 163 

Pa.Super. 322. 

Matters constituting justification 

(1) A husband, whose conduct in 
associating with woman of question¬ 
able character brought on himself his 
wife’s nagging and abuse, which he 
might reasonably have expected, was 
not entitled to divorce on ground of 
“cruel and inhuman treatment.’* 
Ky.—Carter v. Carter, 166 S.W.2d 

453, 292 Ky. 344. 

(2) Where wife’s misconduct in 
persistently and indiscreetly indulg¬ 
ing in an extra-marital flirtation 
stirred husband into fits of anger 
which led to his voicing his indigna¬ 
tion and resentment against her, 
husband’s acts were not treatment so 
cruel and inhuman as to render con¬ 
tinuation of marriage insupportable 
and hence did not furnish grounds 
for separation from bed and board. 
La.—Schaneville v. Schaneville, 66 

So.2d 335, 223 La. 556. 

(3) A husband is not strictly ac¬ 
countable for profane language to¬ 
wards his wife, if language was in¬ 
duced by wife’s false accusations of 
serious misconduct. 

Pa.—Kimmel v. Kimmel, 52 A.2d 245, 

160 Pa.Super. 538. 

Matters not constituting justification 

(1) Wife’s indiscretion in associat¬ 
ing with youth against her husband’s 
objections did not constitute provo¬ 
cation justifying violence. 

Ky.—Grove v. Grove, 39 S.W.2d 193, 

239 Ky. 32. 

(2) Fact that plaintiff wife fell 
below the average in meeting her 
marital duties would not justify de- 
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cused.^S-S The acts of complainant’s misconduct are | not limited to those occurring on the same day with 


fendant husband in making- physical 
assaults on her. 

Iowa.—Closz V. Closz, 169 N.W. 183, 
184 Iowa 739. 

(3) A wife's refusal to permit a 
child to attend her husband’s church, 
although in violation of an agree¬ 
ment made before marriage as to the 
religious training of the children, did 
not justify the husband's assaults 
on the wife alleged in a suit for di¬ 
vorce to constitute cruel and inhu¬ 
man treatment. 

Iowa.—Edmonds v. Edmonds, 185 N. 
W. 2, 193 Iowa 87. 

(4) Pact that a marriage was pure¬ 
ly one of convenience was no excuse 
for personal violence on part of hus¬ 
band. 

Mich.--Koebel v. Koebel, 176 N.W. 
552, 209 Mich. 39. 

(5) It is no defense that husband’s 
cruelty was result of conduct of 
wife’s mother. 

Va.—Miller v. Miller. 125 S.E. 220, 140 
Va. 424. 

(6) Other matters. 

Ky.—Grove v. Grove. 39 S.W.2d 193, 
239 Ky. 32. 

Miss.—Hibner v. Hibner, 64 So.2d 
756, 217 Miss. 611. 

Mo.—Pointer v. Pointer, App., 251 
S.W.2d 334. 

Wash.—Rackett v. Rackett, 105 P.2d 
22, 5 Wash.2d 262. 

W.Va.—Finnegan v. Finnegan, 58 S. 

E.2d 594, 34 W.Va. 94. 

Wis.—Bird v. Bird, 177 N.W. 4, 171 
Wis. 219. 

19 C.J. p 78 note 54 [b]. 

Indignities 

(1) Complainant is not entitled to 
a divorce for indignities provoked by 
complainant, unless retaliation was 
excessive. 

Mo.—Cody V. Cody, App., 233 S.W.2d 
777. 

Pa.—Garroway v. Garroway, 65 A.2d 
414, 361 Pa. 464—^Esenwein v. Es- 
enwein, 167 A. 350, 312 Pa. 77. 

Buckley v. Buckley, 135 A.2d 791, 
184 Pa.Super. 465—^Faszczewski v. 
Faszczewski, 126 A.2d 773, 182 Pa. 
Super. 295—Barnes v. Barnes, 124 
A.2d 646, 181 Pa.Super. 427—Rank¬ 
in V. Rankin, 124 A.2d 639, 181 Pa. 
Super. 414—Colin v. Colin, 124 A.2d 
184, 181 Pa.Super. 564—McGuigan 
V. McGuigan, 112 A.2d 440, 178 Pa. 
Super. 176—^Albrecht v. Albrecht, 
109 A.2d 209, 176 Pa.Super. 626— 
Wasson v. Wasson, 108 A.2d 836, 
176 Pa.Super. 534—Coon v. Coon, 
95 A.2d 344, 173 Pa.Super. 60— 
Oliver v. Oliver, 94 A.2d 124, 172 
Pa. Super. 600—Cunningham v. 
Cunningham, 91 A.2d 301, 171 Pa. 
Super. 577—Turner v. Turner, 89 
A.2d 893, 171 Pa.Super. 519— 

Thornton v. Thornton, 77 A.2d 691, 
168 Pa.Super. 391—^Klimkosky v. 
Klimkosky, 74 A.2d 497, 167 Pa.Su¬ 


per. 116—Quieti v. Quieti, 70 A.2d 
437, 166 Pa.Super. 53—Kloby v. 

Kloby, 70 A.2d 428, 166 Pa.Super. 
13—Parcella v. Parcella, 67 A.2d 
576, 165 Pa.Super. 218—^Mingone v. 
Mingone, 67 A.2d 573, 164 Pa.Su¬ 
per. 578—Celia v. Ceiia, 67 A.2d 
447, 164 Pa.Super. 569—Goshorn v. 
Goshorn, 63 A2d 135, 163 Pa.Super. 
621—Wilson v. Wilson, 63 A.2d 104, 
163 Pa.Super. 546—Sieno v. Sieno, 
61 A.2d 778, 163 Pa.Super. 479— 
Blose V. Blose, 61 A.2d 370, 163 Pa. 
Super. 322—^Verbeck v. Verbeck, 52 
A.2d 241, 160 Pa.Super. 515—Cast- 
ner v. Castner, 48 A.2d 117, 159 
Pa.Super. 387—^Ramsey v. Ramsey, 
43 A.2d 346, 157 Pa.Super. 292— 
Harding v. Harding, 40 A.2d 869, 
156 Pa.Super. 438—^Philo v. Philo, 
36 A.2d 833, 154 Pa.Super. 563— 
Hartley v. Hartley, 35 A.2d 591, 154 
Pa.Super. 176—Enos v. Enos, 35 
A.2d 524, 154 Pa.Super. 200—Viney 
V. Viney, 29 A.2d 437, 151 Pa.Su¬ 
per. 86—Meligakes v. Meligakes, 28 
A.2d 815, 151 Pa.Super. 1—^Rausch 
v. Rausch. 22 A.2d 221, 146 Pa.Su¬ 
per. 342—Welsh v. Welsh, 16 A.2d 
672, 142 Pa.Super. 421—Deutsch v. 
Deutsch, 14 A.2d 586, 141 Pa.Super. 
339—Daly v. Daly, 9 A.2d 102, 137 
Pa.Super. 403—Garbett v. Garbett, 
7 A.2d 368, 136 Pa.Super. 333—Shil- 
ko V. Shilko, 200 A. 127, 131 Pa. 
Super. 395—^Huston v. Huston, 197 
A. 774, 130 Pa.Super. 501—^David- 
sen V, Davidsen, 191 A. 619, 127 
Pa.Super. 138—^Mathias v. Mathias, 
174 A. 821. 114 Pa.Super. 444—Kerr 
V. Kerr, 174 A. 820, 115 Pa.Super. 
18—Grey v. Grey, 172 A. 412, 113 
Pa.Super. 215—Sklan v. Sklan, 168 
A. 481, 110 Pa.Super. 226—Dailey 
V. Dailey, 161 A. 475, 105 Pa.Su¬ 
per. 461. 

David V. David, Com.Pl., 18 
Beaver 180—^Topp v. Yopp, Com. 
PI., 17 Beaver 198—Herb v. Herb, 
Com.Pl., 38 Berks Co. 47, 59 York 
Leg.Rec. 151—Thrush v. Thrush, 
Com.Pl., 6 Cumb.UJ. 99—^Eckerd v. 
Eckerd, Com.Pl,, 69 Dauph.Co. 101 
—Fertig v. Fertig, Com.Pl., 50 
Dauph.Co. 136—^Lynam v. Lynam, 
Com.Pl., 41 Del.Co. 287—^DePaulo 
V. DePaulo, Com.Pl., 41 Del.Co. 65 
—^Hurwitz V, Hurwitz, Com.Pl., 33 
Del.Co. 382, affirmed 46 A.2d 30, 158 
Pa.Super. 594—Steele v. Steele, 
Com.Pl., 33 Del.Co. 141—Faulkner 
V. Faulkner, Com.Pl., 31 Del.Co. 99 
—Bridges v. Bridges, Com.Pl., 30 
Del.Co. 485—^Keck v. Keck, 2 Fay. 
L.J. 200—^Kapral v. Kapral, 2 Fay. 
L.J. 181—Shaub v. Shaub, Com.Pl., 
54 Lanc.L.Rev. 395—Trump v. 
Trump, Com.Pl., 21 Leh.L.J. 330— 
Smith V. Smith, Com.Pl., 20 Leh. 
L.J. 363—Hunter v. Hunter, Com. 
PI., 19 Leh.L.J. 157—^Kistler v. 
Kistler, 17 Leh.L.J. 372—^Kulatz v. 
Kulatz, Com.Pl., 35 Luz.L.Reg. 292 
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—Barker v. Barker, Com.Pl., 61 
Montg.Co. 323—Klein v. Klein, Com. 
PI., 55 Montg.Co. 272—Kreisher v. 
Kreisher, Com.Pl., 22 Northumb! 
Leg.J. 174—Kennedy v. Kennedy, 
Com.Pl., 22 Northumb.Leg.J. 96— 
Lelli V. Lelli, Com.Pl., 96 Pittsb. 
Leg.J. 115—Bernard v. Bernard, 
Com.Pl., 95 Pittsb.Leg.J. 316—Tei- 
tel v. Teitel, Com.Pl., 93 Pittsb. 
Leg.J. 145—Posch v. Posch, Com. 
PI., 93 Pittsb.Leg.J. 108—Blosser 
V. Blosser, Com.Pl., 87 Pittsb.Leg. 
J. 583, 2 Fay.L.J. 266—Maciborka v. 
Maciborka, Com.Pl., 7 Sch.Reg. 206. 

(2) A person seeking divorce on 
ground of indignities cannot com¬ 
plain of accusations of infidelity 
when his conduct reasonably invites 
charges. 

Pa.—Coon V. Coon, 95 A,2d 344, 173 
Pa.Super. 60—Cunningham v. Cun¬ 
ningham, 91 A.2d 301, 171 Pa.Su¬ 
per. 577—^Kranch v. Kranch, 84 A. 
2d 230, 170 Pa. Sup or. 169—Thorn¬ 
ton V. Thornton, 77 A.2d 691, 168 
Pa.Super. 391. 

Craven v. Craven, Com.Pl., 4 
Chest.Co. 455—Bitting v. Bitting, 
Com.Pl., 20 Leh.L.J. 17. 

(3) Where there was no evidence 
of immorality between husband and 
female employee, but husband was 
found with employee, acting in an 
amorous or at least indecorous man¬ 
ner, and husband took employee to 
various public places, husband was 
not entitled to divorce on ground of 
indignities because wife publicly 
used profane language concerning 
her husband and female employee 
and created public disturbances, 
since husband’s conduct would be 
deemed to have provoked such con¬ 
duct on part of wife. 

Pa.—^Wilson v. Wilson, 63 A.2d 104, 
163 Pa.Super. 546. 

58.5 Conduct due to physical or 
mental condition 

(1) Indignities committed by wife 
are excused to extent that her con¬ 
duct is involuntarily induced by her 
physical condition. 

Pa.—Braun v. Braun, 142 A.2d 361, 
186 Pa.Super. 260. 

(2) Evidence sustained conclusion 
that wife's conduct, with respect to 
its effect on husband, was such as to 
constitute indignities as a ground 
for divorce, but husband was not en¬ 
titled to divorce on such ground 
where evidence established that such 
conduct was due to wife’s physical 
or mental condition and was not mo¬ 
tivated by desire to injure husband. 
Pa.—Stinson v. Stinson, 63 A.2d 413, 

163 Pa.Super. 497. 

(3) Even though complaint for di¬ 
vorce were treated as amended to in¬ 
clude allegation of jealousy on part 
of wife, husband would not be enti- 
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those charged against defendant, but previous acts i 
of complainant may be urged in provocation or i 
justification.59 However, the misconduct must have I 
preceded or have been contemporaneous with that » 
which it is sought to justify.60 

The misconduct of the complainant must itself 
be a serious violation of the marital obligations.60.o 
It need not, however, be of equal degree with that 
of defendant,6i although it must be of the same 
general character and such as was reasonably cal¬ 
culated to provoke defendant’s misconduct-®^ It 
has been held that no provocation of a wife can 
justify or excuse a husband’s drunkenness result¬ 
ing in cruelty.® 3 

The fact that the parties were living apart when 
the acts of cruelty were committed affords no jus- 
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I tification for such acts.®^ 

b. Excessive Retaliation 

Provocation by the complainant will not justify or 
excuse excessive cruelty or indignities disproportionate to 
the provocation. 

Provocation by the complainant will not justify 
or excuse excessive cruelty or indignities dispro¬ 
portionate to the provocation.®® Thus, ordinarily, 
acts of personal violence attended with actual or 
threatened bodily harm are not excused because of 
complainant’s violent and irascible temper,®® med¬ 
dlesome and aggravating ways,®*^ offensive or abu¬ 
sive language,®^ angry impatience,®® threats without 
some overt actj® refusal of marital intercourse,''^ 
or preference for one other than defendant.'^- The 
only justification for an assault by a man on his 


tied to divorce in view of fact that 
wife was very ill. 

Ark.—^Evans v. Evans, 241 S.W.2d 
713, 219 Ark. 325. 

(4) Insanity or mental illness as 
defense see supra § 55 b. 

59. Me.—Skofteld v. Skofield, 29 A. 
925, 86 Me. 31. 

N.T.—^Powers v. Powers, 82 N.Y.S. 
1022, 84 App.Div. 588. 

60. Cal.—De Burgh v, De Burgh, 250 
P.2d 598, 39 C.2d 858. 

Idaho.—Ho way v. Howay, 264 P.2d 
691, 74 Idaho 492. 

N.Y.—Bihin v. Bihin, 17 Abb.Pr. 19. 
Pa.—Cattilini v. Cattilini, Com.Pl., 
22 Leh.L.J. 481, 62 York Leg.Rec. 
34. 

60.5 Cal.—^De Burgh v. De Burgh, 
250 P.2d 598, 39 C.2d 858. 

61. Tex.— Corpus Juris q,uotea in 
Carter v. Carter, Civ.App., 151 S. 
W.2d 884, 885—Bohan v. Bohan, 
Civ.App., 56 S.W. 959. 

62. Tex.— Corpus Juris quoted in 
Carter v. Carter, Civ.App., 151 S.W. 
2d 884, 885—Bohan v, Bohan, Civ. 
App., 56 S.W. 959. 

63. N.C.—Barringer v. Barringer, 69 
S.E. 279, 153 N.C. 392. 

W.Va.—Maxwell v. Maxwell, 71 S.E. 
571, 69 W.Va. 414. 

64. Cal.—Newby v. Newby, 202 P. 
891, 55 C.A. 114. 

65. Cal.— Corpus Juris cited in Pop- 
escu V. Popescu, 115 P.2d 208, 211, 
46 C.A.2d 44. 

Hawaii.—Beardin v. Beardin, 38 Ha¬ 
waii 114. 

Ky.—Kreidler v. Kreidler, 190 S.W. 
2d 1012, 301 Ky. 105—Hoagland v. 
Hoagland, 291 S.W. 1044, 218 Ky. 
636. 

Md.—Stirn v. Slim, 36 A.2d 695, 183 
Md. 59. 

Neb.—Stephens v. Stephens, 10 N.W. 

2d 620, 143 Neb. 711. 

N.J.—Sachse v. Sachse, 151 A. 744, 
107 N.J.Eqt. 41. 


Or.—Fritz v. Fritz, 174 P.2d 169, 179 
Or. 512—^Evans v. Evans, 157 P.2d 
495. 176 Or. 403—^McElv/ee v. Mc- 
Elwee. 138 P.2d 208, 171 Or. 462 
—Douglas v. Douglas, 99 P.2d 479, 
163 Or. 689—^Vinson v. Vinson, 226 
P. 233, 111 Or. 634—White v. 

White, 197 P. lOSO, 100 Or. 387. 

Pa.—Ramsey v. Ramsey, 43 A.2d 346, 
157 Pa.Super. 292—^Harding v. 
Harding, 40 A.2d 869, 156 Pa.Super. 
438—Philo V. Philo, 36 A.2d 833, 
154 Pa. Super. 563—Hartley v. 
Hartley, 35 A.2d 591, 154 Pa.Super. 
176—Viney v. Viney, 29 A.2d 437, 
151 Pa, Super. 86—Rausch v. 

Rausch, 22 A.2d 221, 146 Pa.Super. 
342—Welsh v. Welsh, 16 A.2d 672, 
142 Pa.Super, 421. 

Fertig v. Fertig, Com.Pl., 50 
Dauph.Co. 13C—^Faulkner v. Faulk¬ 
ner, Com.Pl., 31 Del.Co. 99. 

S.C.—Miller v. Miller, 82 S.E.2d 119, 
225 S.C. 274. 

Tex.—Hutt V. Hutt, Civ.App., 76 S.W. 
2d 567, 

Wash.—Schmidt v. Schmidt, 321 P.2d 
895. 

19 C.J, p 79 note 59. 

In determining whether or not re¬ 
taliation was excessive court must be 
governed by what naturally and 
probably a person with imperfections 
common to humanity would be 
prompted to do. 

Md.—Collier v. Collier, 32 A.2d 469, 
182 Md. 82. 

Force which might not he exces¬ 
sive if directed against a man, may 
be excessive when directed against 
a woman. 

Wash.—Schmidt v. Schmidt, 321 P. 
2d 895. 

Retaliation not excessive 

(1) Wife’s indignities to husband, 
consisting of public accusations that 
husband was intimate with female 
employee and that he associated with 
lewd women, did not entitle husband 
to divorce, on ground that wife’s re¬ 
taliation was excessive, where con¬ 
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duct of husband and female em¬ 
ployee gave wife ample reasons to 
be .suspicious, and husband had made 
physical assaults on wife. 

Pa.—Meligakes v. Meligakes, 28 A. 
2d 815, 151 Pa.Super. 1. 

(2) Profanity of wife provoked by 
husband’s false accusations of infi¬ 
delity held not so excessive as to be 
grounds for divorce. 

Pa.—Mathias v. Mathias, 174 A. S21, 
114 Pa.Super. 444. 

(3) Fact that wife threw a sugar 
bowl at intoxicated husband who 
was attacking her was not an ex¬ 
cessive retaliation so as to warrant 
divorce on ground of indignities. 

Pa.—Celia v. Celia, 67 A.2d 447, 164 

Pa.Super. 569. 

(4) Act of wife who let air out of 
tires of husband’s automobile when 
she found him in another woman's 
house was not excessive retaliation. 
Pa.—Kloby v. Kloby, 70 A.2d 428, 166 

Pa.Super. 13. 

(5) Other cases. 

Pa.—Gohn v. Gohn, Com.Pl., 64 Lane. 
L.Rev. 87. 

66. Neb.—Boeck v. Boeck, 20 N.W. 

223, 16 Neb. 196. 

19 C.J. p 79 note 60. 

67- Iowa.—^Douglass v. Douglass, 47 
N.W. 92, 81 Iowa 258—Marsh v. 
Marsh, 21 N.W. 130, 64 low^a 667. 

68- Ill.—^Wesselhoeft v. Wessel- 
hoeft, 17 N.E.2d 56, 369 Ill. 419. 

Md —Corpus Juris Secundum cited iu 
Stirn V. Stirn, 36 A.2d 695, 698, 183 
Md. 59. 

19 C.J. p 79 note 62. 

69- Tenn.—McClanahan v. McClan- 
ahan, 56 S.W. 858, 104 Tenn. 217. 

70. Ill.—^Wesselhoeft v. Wessel- 
hoeft, 17 N.E.2d 56, 369 Ill. 419. 

71. Mmn.—Segelbaum v. Segel- 
baum, 39 N.W. 492, 39 Minn. 258. 

72. Mo.—Owen v. Owen, 48 Mo.App. 
208. 
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wife would be self-defense,'^2.5 and in such case 
the husband may use only such force which to him 
seemed reasonably necessary as a prudent man act¬ 
ing under similar circumstances to protect himself 

from injur\’."2.i0 

It is not necessary that complainant should be 
entirely blameless.'^^ 

§ 56(4). - Desertion 

a. In general 

b. Separation from necessity 

c. Separation pending matrimonial suit 

d. Misconduct of complainant 

a. In G-eneral 

If a spouse is reasonably justified or excused from 
separating from the other, the latter is not entitled to a 
divorce for desertion. 

If the circumstances are such as to justify or ex¬ 
cuse one spouse in separating from the other, the 
latter is not entitled to a divorce for dcsertion.*^^ 


However, in order to establish a valid defense rea¬ 
sonable cause for the separation must be shown.74.5 
the existence of a null and void divorce decree, 
known to be so by the deserting spouse cannot trans¬ 
form a causeless abandonment into an innocent ab- 
sencc.''^-^® 

b. Separation from Necessity 

An alleged desertion is justified or excused where the 
absence results from necessity rather than from an in¬ 
tent to desert. 

Since desertion or abandonment to constitute 
ground for divorce must be the deliberate act of 
the party complained of, done with the intent that 
the marriage relations should no longer exist, dis¬ 
cussed supra §§ 35, 36, if defendant's absence was 
from necessity, the desertion is justified or ex¬ 
cused JS Thus, desertion is justified or excused 
where the absence was because of business,'^^ gick- 
ness,'^'^ or confinement during pregnancy and 
birth.7'7-5 


72.5 Wash.—Schmidt v. Schmidt, 
321 P.2d 895. 

72.10 Wash.—Schmidt v. Schmidt, 
supra. 

73. Ill.—Garrett v. Garrett, 96 K.E. 
882, 252 Ill. 318, 327. 

Or.—Fritz v. Fritz, 174 P.2d 169, 179 
Or. 512. 

19 C.J. p 79 note 66. 

74. Ala.—Phillips v. Phillips, 101 
So. 181, 211 Ala. 558. 

Ark.—Ledwidge v. Ledwidge, 166 S. 

W.2d 267, 204 Ark, 1032. 

Mass.—Slavinsky v. Slavinsky, 190 
N.B. 826, 287 Mass. 28. 

Mich.—^Van Houten v. Van Houten, 
31 N.W.2d 734, 320 Mich. 604. 
Minn.—Bliss v. Bliss, 293 N.W. 94, 
208 Minn, 84. 

N.T.—Masefield v. Masefield, 64 N.T. 
S.2d 358. 

Pa.—Tanofchick v. Yanofchick, 189 
A. 717, 124 Pa.Super. 547. 

Sturm V. Sturm, Com.Pl., 7 Fay, 
L.J. 172—Lozar v. Lozar, Com.Pl., 
7 Fay.L.J. 1—^Kaufman v. Kauf¬ 
man, Com.Pl., 56 Lack.Jur. 165— 
Kretzer v. Kretzer, Com.Pl., 2 Leb¬ 
anon 221. 

S.C.—Mincey v. Mincey, 80 S.E.2d 
123, 224 S.C. 520. 

19 C.J. p 79 note 67. 

Agreement for separation see infra 

§ 57. 

Absence from place not matrimonial 
domicile 

Where husband took work forty- 
five miles from matrimonial domicile 
and did not commute but made in¬ 
creasingly infrequent visits thereto, 
matrimonial domicile ceased to be 
such and wife’s subsequent absence 
therefrom did not constitute deser¬ 
tion from habitation of injured and 


innocent spouse as required by stat¬ 
ute. 

Pa.—Totino v. Totino, 106 A.2d 881, 
176 Pa. Super. 108. 

Where parties are living with par¬ 
ents of one of them, and parents or¬ 
der one spouse to leave, he cannot 
be blamed for his departure, and 
such leaving will not make him a 
“deserter.*' 

R.I.—^Whitcomb v. Whitcomb, 133 A. 
2d 746. 

74.5 Fla.—Betts v. Betts, 63 So.2d 
302, 

Pa.—Baird v. Baird, Com.Pl., 36 
West.L.J. 41. 

Wyo.—Stinson v. Stinson, 250 P.2d 
83, 70 Wyo. 351. 

ZSneept for grave and weighty 
causes law will not countenance liv¬ 
ing apart of a husband and wife. 
Md.—Kline v. Kline, 16 A.2d 924, 179 
Md. 10. 

Wife's dissatisfaction with farm 
life and her deepseated desire to 
move her husband to city environ¬ 
ment did not afford justifiable cause 
for her withdrawal from common 
domicile. 

Pa.—Schrock v. Schrock, 57 A.2d 601, 
162 Pa.Super. 362. 

Alleged illness cannot be used as 
a mere excuse for spouse’s with¬ 
drawal from habitation and cessa¬ 
tion of marital relations. 

Pa.—Merlino v. Merlino, 67 A.2d 635, 
164 Pa.Super. 622. 

Serniak v. Semiak, Com.PL, 57 
Lack.Jur. 77. 

74.10 Fla.—^Betts v. Betts, 63 So 2d 
302. 

75. Pa.—Francis v. Francis, 31 A. 2d 
607, 152 Pa.Super- 199. 
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Danner v. Danner, Com.Pl., 28 
Erie Co. 299. 

Broughton v. Broughton, 1 Del 
Co. 273. 

Cause of separation beyond control 
of parties 

Intention of abandonment to sus¬ 
tain divorce action is not present 
where cause of separation of hus¬ 
band and wife was beyond their con¬ 
trol. 

Tex.— Ritch V. Ritch, Civ.App., 242 
S.W.2d 210. 

detention by wife's mother 

In suit by husband for divorce on 
ground of voluntary abandonment, 
whether wife was detained against 
her will by mother and thereby pre¬ 
vented from living with husband was 
of paramount importance, and 
granting husband a divorce without 
regard to whether absence of wife 
was voluntary was error. 

Ala.—Watkins v. Kidd. 75 So.2d 87, 
261 Ala. 463. 

76. Md.—Bruner v. Bruner, 16 A. 
385. 70 Md. 105. 

19 C.J. p 80 note 70. 

77. Pa.—^Meely v. Meely, 20 A. 311, 
131 Pa. 552. 

McElroy v. McElroy, 138 A.2d 
299, 185 Pa.Super. 78. 

Wolfe V. Wolfe, Com.Pl., 1 Leb¬ 
anon 107. 

Insanity or mental illness as defense 
see supra § 55 b. 

77.5 l^ack of adequate facilities for 
wife's care at a farm where parties 
were living justified wife’s resort to 
her parents’ home for her confine¬ 
ment during birth of a child, and pre¬ 
vented wife’s separation from hus¬ 
band from being desertion. 

Pa.—Landymore v. Landymore, 43 
A.2d 396, 157 Pa.Super. 651. 
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Imprisonment. Although there is authority to the i 
lontrary,'^'^*^® it has been held that imprisonment I 
nay constitute a defense to a desertion charge."^ j 
iowever, where the statute so provides, a desertion 
mce commenced is not interrupted by the imprison- 
nent of the deserter.'^^ 

Induction into military service. While absence of 
he husband due to military service may be a defense 
0 a charge of his desertion,''^.5 a desertion by the 
lusband is not interrupted because he is drafted 
nto the armed forces,^® and this is especially true 
inder statutes providing that after a desertion has 
Degun it shall be deemed to continue notwithstanding 
he deserter is placed under restraint either by due 
Drocess of law or his voluntary act.^i Where the 
lusband is in the armed forces and is so situated that 
lis wife cannot be with him, he cannot obtain a 
iivorce on the ground of voluntary abandonment, 


especially where he furnished his wife with sup- 

port.81-5 

c. Separation pending Matrimonial Suit 

The time consumed by the pendency of a suit for di¬ 
vorce, annulment, or separate maintenance ordinarily 
may not be computed as part of a period of desertion. 
Quoted in; Wj'o.—Wiiliams v. Williams, 231 P.2d 965, 
9CS. 6S Wyo. 175. 

During the pendency of a suit for divorce the par¬ 
ties ordinarily must live apart.^^ While the ap¬ 
plication of the rule may depend on the circum¬ 
stances of the particular case,^-*^ and the rule has 
not been applied to a willful desertion^S or a deser¬ 
tion without cause,ordinarily, in the absence of 
a statute otherwise providing,5 the period of vol¬ 
untary separation of either of the parties during 
the pendency of a divorce suit brought by or against 
such party is not to be included in computing the 
statutory period of desertion.S^ In addition, the 


^7.10 BeasoxL for rule 1 

“The libellee cannot protest that 
he conviction and the imprisonment 
ire involuntary on his part, for they 
ire the natural consequences of mis- 
londuct of his that was voluntary. 
Judged by his acts an^ their nat- 
iral result, the libellee intended to 
)roduce the separation of his wife 
‘rom himself.* ” 

'T.H.—Liberato v. Liberato, 38 A.2d 
880, 882, 93 N.H. 219. 

Del.—Truman v. Truman, 171 
A. 453, 6 W.-W.Harr. 104. 

L9 C.J. p SO note 72. 

Conviction of crime as ground for 
divorce see supra § 23. 
mprisonment as defense to action 
on ground of mutual or voluntary 
separation see infra subdivision e 
of this section. 

'9. N.J.—Csanyi v. Csanyi, 115 A. 
76, 93 N.J.Eq. 11. 

^9.5 Ky.—Graham v. Graham, 186 
S.W.2d 186, 299 Ky. 543. 

?a.—^Dahlstrand v. Dahlstrand. Com. 

PL, 30 Erie Co. 211. 
rex.—Hill V. Hill, Civ.App., 205 S.W, 
2d 82. 

Ulotmeut not discontinued 
Husband did not desert wife when 
le went into armed service, where 
vife’s allotment had not been dis- 
iontinued. 

iTa.—Moltz V. Moltz, 30 S.E.2d 561, 
182 Va. 737. 

50. Ky.—Graham v. Graham, 186 S. 
W.2d 186, 299 Ky. 543. 

sr.J. —Margulies v. Margulies, 112 A. 
484, 92 N.J.Eq. 332. 

51. N.J.—Margulies v. Margulies, 
supra. 

31.5 Tex.—Hitch v. Hitch, Civ.App., 
242 S.W.2d 210. 

32. Ill.—Borin v. Borin, 82 N.E.2d 
70, 335 IlLApp. 450. 


Neb.—Wright v. Wright. 43 N.W.2d | 
424, 153 Neb. 18—Ellis v. Ellis. 214 | 
N.W. 300, 115 Neb. CS3. 

N.J.—^Hartpence v. Hartpence, Ch., 
121 A. 513. 

Barbour v. Barbour, 118 A. 778, 
94 N.J.Eq. 7. 

Tenn.—Corpus Juris Secundum cited 
in Hodges v. Hodges, 182 S.W.3d 
749, 751, 27 Tenn.App. 547. 
Cohabitation pendente lite as con¬ 
donation see infra § 01 c. 

82.5 Ohio.—Holmes v. Holmes, 80 N. 
E.2d 507, 82 Ohio App. 33. 
Pendency of a divorce action is an 

evidentiary fact, bearing on ques¬ 
tion whether absence complained of 
IS such an abandonment as becomes 
ground for divorce but is not neces¬ 
sarily decisive of such question. 
Fla.-Betts v. Betts, 63 So.2d 302. 
Suit tends to negate intent to desert 
An action for divorce a mensa et 
thoro, brought in good faith by wife 
within two years after spouses’ sep¬ 
aration, tends to negative continued 
existence of wife’s intention to de¬ 
sert husband as alleged by him in 
his suit for divorce on ground of de¬ 
sertion. 

Pa.—Caplan v. Caplan, 102 A.2d 198, 
174 Pa.Super. 583. 

83. D.C.—Hitchcock v. Hitchcock, 
15 App.D.C. 81, 

19 C.J. p 80 note 73. 

84. Minn.—^Wagner v. Wagner, 40 N. 
W. 360, 39 Minn. 394. 

19 C.J. p 80 note 74. 

84.5 Ill.—Noble v. Noble, 111 N.E.2d 
383, 349 IlLApp. 535. 

Statute effective before determina- 
tion 

Although wife’s suit for separate 
maintenance was pending and undis¬ 
posed of throughout alleged period 
of desertion relied on by husband 
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who counterclaimed for divorce, 
where amendment, permitting time 
during which suit was pending to be 
used in computation of period of de¬ 
sertion became effective several 
months before determination of case, 
such amendment was controlling and 
period during which suit was pend¬ 
ing would be included in computing 
period of desertion. 

Ill.—^Noble V. Noble, supra. 

85. Cal.—^Ewing v. Ewing, 105 P.2d 
586, 16 C.2d 208. 

Colombo V. Colombo, 162 P.2d 
995, 71 C.A.2d 577. 

Fla.—^Hartzog v. Hartzog, 65 So.2d 
756—Betts v. Betts. 63 So.2d 302 
—Young V. Young, 12 So.2d 885, 
152 Fla. 712—Coslick v. Coslick, 
181 So. 832, 136 Fla. 443, rehearing 
denied 182 So. 835, 133 Fla. 698, 136 
Fla. 443. 

Hawaii.—Corpus Juris quoted in Ni- 
shioka v. Nishioka, 30 Hawaii 595, 
598. 

Ill.—^Hopkins v. Hopkins, 77 N.E.2d 
43, 399 Ill. 160—Holmstedt v. 

Holmstedt, 49 N.E.2d 25, 383 Ill. 
290—^Van Dolman v. Van Dolman, 
37 N.E.2d 850. 378 Ill. 98—Floberg 
V. Floberg, 193 N.E. 456, 358 Ill. 
626. 

Borin v. Borin, 82 N.E.2d 70, 335 
IlLApp. 450—^Hellrung v. Hellrung, 
72 N.E.2d 647, 331 IlLApp. 173— 
Friend v. Northern Trust Co., 42 
N.E.2d 330, 314 IlLApp. 596—In re 
Schriver's Estate, 7 N.E.2d 611, 289 
IlLApp. 581. 

Me.—Deering v. Deering, 123 A. 634, 
123 Me. 448—Moody v. Moody, 108 
A. 849, 118 Me. 454. 

Minn.—^Lewis v. Lewis, 289 N.W. 60, 
206 Minn. 501. 

Mont.—Cooper v. Cooper, 10 P.2d 939, 
92 Mont. 57. 

Neb.—Ellis v. Ellis, 214 N.W. 300, 
115 Neb. 685. 
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time consumed by a suit for the annulment of the divorce,at least where in the maintenance suit 
marriage is not to be computed as part of a desertion the wife charges a constructive abandonment in 
period.s^ While there appears to be some au- that by reason of the husband’s cruelty she was com- 
thority to the contrary,8and the rule may be al- pelled to leave his home.^® 

tered by statute,where the prior the suit is by ^he rule which excludes the period of time con- 
the wife for separate maintenance, ordinarily the ^ prior matrimonial suit as a part of the 

time during which such suit is pending may not be period of desertion applies whether the same party 
included as part of the desertion period charged by is petitioner in both suits or is petitioner in the 
the husband in a subsequent suit or cross bill for later case and defendant in the prior one, or vice 


N.J.—Hartpence v. Hartpence, 121 A. 
513, 95 N.J.Eq. 140—McKee v. Mc¬ 
Kee, 151 A. 620, 107 N.J.Eq. 1— 
Lederer v. Lederer, 123 A. 241, 95 
N.J.Eq. 558—Rinehart v. Rinehart, 
110 A. 29, 91 N.J.Eq. 354—Mc¬ 
Laughlin V. McLaughlin, 107 A. 
260, 90 N.J.Eq. 322. 

Or.—^Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659—^McDonald v. McDon¬ 
ald, 253 P.2d 249, 197 Or. 275— 
Thomsen v. Thomsen, 275 P. 673, 
128 Or. 622—Billion v. Billion, 263 
P. 397, 124 Or. 415. 

Pa.—White v. White, 138 A.2d 162, 
185 Pa.Super. 141—Latour v. La- 
tour, 56 A.2d 332, 162 Pa.Super. 75 
—^Lowe V. Lowe, 25 A.2d 781, 148 
Pa.Super. 439. 

Wehman v. Wehman, Com.PL, 16 
Beaver 92—Cusano v. Cusano, Com. 
PI., 4 Chest.Co. 331—^Rosenberry v. 
Rosenberry, Com.PL, 6 Cumb.L.J. 
87—Hunold v. Hunold, Com.Pl., 42 
DeLCo. 49—^Zvonik v, Zvonik, Com. 
PL, 50 Lanc.L.Rev, 367—Glacken v. 
Glacken, Com.Pl., 9 Monroe L.R. 
6—^Pastor v. Pastor, Com.Pl., 98 
Pittsb.Leg.J. 479, 64 York Leg.Rec. 
176. 

R.I.—^Krawcyzk v. Krawcyzk, 102 A. 
2d 870, 81 R.I. 335. 

Tenn.—Hodges v. Hodges, 182 S.W. 

2d 749, 27 Tenn.App. 547, 

Va.—^Hudgins v. Hudgins, 23 S.E.2d 
774, 181 Va. 81. 

W.Va.— Corpus Juris cited in Criser 
V. Criser. 156 S.E. 84, 86, 109 W.Va. 
696—Vickers v. Vickers, 122 S.E. 
279, 95 W.Va. 323. 

3 9 C.J. p 80 note 75. 

Tacking periods of interrupted deser¬ 
tion see supra § 37. 

Cross petitions 

N.J.—Jacoby v. Jacoby, 140 A. 454, 
6 N.J.Misc. 86. 

R.I.—Burns v. Burns, 145 A. 445, 50 
R.I. 129. 

W.Va.—Criser v. Criser, 156 S.E. 84, 
109 W.Va. 696. 

Under statute making willful, ob¬ 
stinate, and continued desertion for 
one year ground for divorce, statute 
is tolled while divorce proceedings 
are pending between parties, but, if 
periods uninterrupted by bona fide 
litigation, when added together, 
amount to one year, statute is still 
applicable. 

Fla.—Betts v. Betts, 63 So.2d 302. 


Pendency of prior suit as evidence of 
willfulness 

Although period of desertion con¬ 
tinued for less than two years, aft¬ 
er deducting time of pendency of 
previous suit, petitioner is not neces¬ 
sarily barred, as such prior suit 
stands merely as evidence that sep¬ 
aration was not willful and obstinate 
during its pendency and, like other 
evidence, may be outweighed and 
overcome. 

N.J.—Hartpence v. Hartpence, 121 

A. 513, 95 N.J.Eq. 140. 

Dismissal of prior suit without prej¬ 
udice 

Time of separation of parties 
pending a divorce suit improvidently 
brought before the statutory two 
years of desertion, and dismissed, 
could not be computed in support of 
a subsequent divorce suit by the 
same petitioner on the same grounds, 
although defendant’s solicitor con¬ 
sented to dismissal “without preju¬ 
dice,” which the court refused, per¬ 
mission to dismiss “without preju¬ 
dice” not indicating that defendant 
was persisting in desertion willfully 
and obstinately, but simply that an¬ 
other suit might be brought. 

N.J.—Merrill v, Merrill, 123 A. 613, 

95 N.J.Eq. 398. 

Leaving home with intent to sue 

Wife, leaving home with belief 
that she had legal ground for di¬ 
vorce, as shown by filing of her bill 
therefor four days later, held not 
guilty of desertion entitling husband 
to divorce. 

Md.—Crumlick v. Crumlick, 165 A. 

189, 164 Md. 381. 

Order enjoining entry into wife’s 
home 

Order enjoining husband from en¬ 
tering wife’s home pending divorce 
suit, and until further court order, 
being vacated by dismissal, held no 
defense to subsequent divorce suit 
for husband’s desertion. 

R.I.—Ash V. Ash, 144 A. 437, 50 R. 

I. 1. 

In Pennsylvania 

(1) The time of voluntary separa¬ 
tion of either party during the pend¬ 
ing of a divorce suit cannot be in¬ 
cluded in computing the statutory 
period necessary to support a decree 
of divorce for willful and malicious 
desertion in a suit brought after the 
dismissal of the former complaint. 
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Pa.—Sperling v. Sperling, 82 Pa.Su- 
per. 308. 

(2) However, it has been held that, 
where the original desertion is will¬ 
ful and malicious, the statutory pe¬ 
riod is not interrupted by the pend¬ 
ency of a prior suit. 

Pa.—Herbertson v. Herbertson, 29 
Pa.Dist. 418, 48 Pa.Co. 611, 68 
Pittsb.Leg.J. 211. 

Se. Fla.—Corpus Juris Secunanin 
cited in Hartzog v. Hartzog, 65 So. 
2d 756, 757. 

Ill.—Thornton v. Thornton, 19 N.E.2d 
225, 298 IlLApp. 421. 

N.J.—Barbour v. Barbour, 118 A. 778, 
94 N.J.Eq. 7. 

87. Pa.—^Ward v. Ward, 177 A. 515, 
117 Pa.Super. 125. 

87.5 Ill.—^Noble v. Noble, 111 N.E.2d 
383, 349 IlLApp. 535. 

Reason for general rule obviated by 
statute 

Generally, time consumed by pend¬ 
ency of suit between same parties 
for separate maintenance may not be 
computed as part of period of de¬ 
sertion as cause for divorce, but such 
rule was inapplicable to wife’s un¬ 
successful suit for alimony or main¬ 
tenance unconnected with divorce, 
and period of pendency of wife’s suit 
could be utilized in computation by 
husband of period of wife’s deser¬ 
tion, since reason for general rule 
was obviated by express wording of 
separate maintenance statute that 
parties may or may not be living 
together during pendency of such 
proceedings. 

Fla.—Hartzog v. Hartzog, 65 So.2d 
756. 

88. Hawaii.—Bartels v. Bartels, 31 
Hawaii 401. 

Ill.—Floberg v. Floberg, 193 N.E. 456, 
358 Ill. 626. 

In re Schriver’s Estate, 7 N.E.2d 
611, 289 IlLApp. 581. 

W.Va.—Hewitt v. Hewitt, 197 S.E. 
297, 120 W.Va. 151. 

Wyo.—Malouf v. Malouf, 90 P.2d 277, 
54 Wyo. 233. 

89. N.J.—Locher v. Locher, 163 A. 
251, 112 N.J.Eq. 25. 

Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 176 
A. 142, 117 N.J.Eq. 451. 
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versa, 90 and applies although the prior suit was I 
instituted in another state.^i I 

However, the prior action must have been begun 
in good faith, 2 and, in addition, must have been 
pending bona fide.03 If pending the prior suit the 
complaining party condones the matrimonial offense 
discussed infra §§ 5^2, the prior suit cannot be 
considered as pending bona fide so as to suspend 
the running of a desertion period, notwithstanding 
the suit was undismissed of record.9^ 

Stdt on grounds other than desertion. The time 
during the pendency of a suit for divorce on grounds 
other than desertion, such as indignities, may be 
included in computing the statutory period of deser¬ 
tion where the suit is subsequently amended to in¬ 
clude the charge of desertion,94-5 and it has been 
held that the period of desertion may run from the 
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time wnen plaintiff made an offer of reconciliation, 
notwithstanding the pendency of plaintiffs suit for 
divorce on other grounds. 

d. Misconduct of Complainant 
(a) In general 
(bj Requisites of misconduct 

(c) Particular acts of misconduct 

(d) Justification or provocation for mis¬ 

conduct 

fa) In General 

Misconduct of one spouse which causes the other to 
leave may afford justification for the desertion and pre¬ 
clude the granting of a divorce. 

Misconduct of one spouse causing the other to 
lea\ e the family home and remain away may afford 
justification for the desertion and preclude a di¬ 
vorce on that ground.95 Furthermore, it has been 


90. N.J. —McLaughlin v. McLaugh¬ 
lin, 107 A. 260, 90 N.J.Eq. 322. 
However, it has been held that the 

running of the desertion period from 
date of desertion by wife is not 
suspended by the pendency of litiga¬ 
tion between husband and wife for 
which the husband was not respon¬ 
sible. 

Tenn.—Douglas v. Douglas, 4 S.W.2d 
358, 15G Tenn. 655. 

91. N.J.—McKee v. McKee, 151 A. 
620, 107 N.J.Eq. 1. 

92. Cal.—Ewing v. Ewing, 105 P.2d 
586, 16 C.2d 208. 

Colombo V. Colombo, 162 P.2d 
995, 71 C.A.2d 577. 

Colo.—Saben v. Saben, 234 P. 166, 
77 Colo. 18. 

Fla.—Betts v. Betts, 63 So,2d 302. 
Ill.—Hopkins v. Hopkins, 77 N.E.2d 
43, 399 Ill. 160. 

Hellrung v, Hellrung, 72 N.E.2d 
647, 331 Ill.App. 173. 

Mont.—Cooper v. Cooper, 10 P.2d 939, 
92 Mont. 57. 

N.J.—Hartpence v. Hartpence, 121 A. 
513, 95 N.J.Eq. 140—McKee v. Mc¬ 
Kee, 161 A. 620, 107 N.J.Eq. 1— 
O'Brien v. O’Brien, 142 A. 898, 103 
N.J.Eq. 214, affirmed 147 A. 911, 105 
N.J.Eq. 250. 

Pa.—Cap Ian v. Caplan, 102 A. 2d 198, 
174 Pa.Super. 583—Lowe v. Lowe, 
25 A.2d 781, 148 Pa.Super. 439— 
Gilbert v. Gilbert, 164 A. 103, 108 
Pa.Super. 351. 

Caplan v. Caplan, Com.Pl., 14 
Beaver 264, affirmed 102 A.2d 198, 
174 Pa.Super. 583. 

W.Va.—Hewitt v. Hewitt, 197 S.E. 

297, 120 W.Va. 151. 

Wis.—^Heinemann v. Heinemann, 233 
N.W. 552, 202 Wis. 639. 

19 C.J. p 80 note 76. 

Cross bill 

In a wife's suit for divorce on the 
ground of desertion, defendant’s fil¬ 
ing of a cross bill, which is merely | 


colorable, and not in good faith, is 
not effective to diminish the period 
of desertion. 

Mo.—Sutermeister v. Sutermeister, 
App., 209 S.W. 955. 

When, suit brought in good faith 
To conclude that wife's suit for 
separate maintenance on ground of 
extreme cruelty was not brought in 
good faith so as to compute time 
occupied by pendency of suit as part 
of time of desertion, suit must in 
fact have been a sham and pretense 
and charges against husband must 
have been incapable of proof to 
wife’s knowledge and advanced by 
her maliciously. 

N.J.—Rushmore v. Rushmore, 174 
A. 469, 12 N.J.Misc. 575, affirmed 
176 A. 142, 117 N.J.Eq. 451. 

Suit not in good faith 
An action for divorce a mensa et 
thoro, instituted by wife within two 
years after parties’ separation, was 
not brought in good faith, as re¬ 
quired to halt continuation of two- 
year period required by statute to 
elapse before institution of hus¬ 
band’s suit for divorce on ground of 
desertion, where wife failed to prose¬ 
cute her suit to any conclusion, 
although she argued that case was 
dropped because of husband’s volun¬ 
tary agreement to send wife support 
money. 

Pa.—Caplan v. Caplan, 102 A.2d 198, 
174 Pa.Super. 583. 

93. N.J.—Byrne v. Byrne, 114 A. 
754, 93 N.J.Eq. 5. 

Process not issued or served 

The rule that the pendency of a 
former bona fide proceeding for di¬ 
vorce by one of parties against the 
other cannot be considered as part 
of time of desertion in a later case 
between them does not apply when 
process was not issued in former 
proceeding, or, if issued, was never 


served, personally or by publication 
and substituted service under the 
Divorce Act, so that defendant was 
not in court in the former case, and 
then the former proceeding is no 
bar to a divorce in the latter case. 
N.J.—Hangini v. Mangmi, 75 A.2d 
152, 9 N.J.Super. 418. 

Rinehart v. Rinehart, 110 A. 29, 
91 N.J.Eq. 354. 

Proceedings dismissed 
In computing time during which 
pending litigation tolled statute mak¬ 
ing w’illful, obstinate, and continued 
desertion for one year ground for di¬ 
vorce, action by husband for custody 
of child and action by him for di¬ 
vorce, which was dismissed without 
prejudice more than year after its 
institution and without any proceed¬ 
ings other than service of process, 
would not toll statute. 

Fla.—Betts v. Betts, 63 So.2d 302. 

WTiere void character of foreign 
divorce decree, which had been ob¬ 
tained by wife, was known to hus¬ 
band on its entry, and husband in¬ 
stituted, in bad faith, his own di¬ 
vorce action in another state and 
waited until one week before ex¬ 
piration of six month period at end 
of which divorce decree became ab¬ 
solute before successfully acting to 
set aside decree, separation of par¬ 
ties under decree from time of its 
entry to date of its annulment would 
not justify or excuse husband’s aban¬ 
donment of wife during that period. 
Fla.—Betts v. Betts, supra. 

94. N.J.—Byrne v. Byrne, 114 A. 
754, 93 N.J.Eq. 5. 

94.5 Pa.—^White v. IVhite, 138 A.2d 
162, 185 Pa,Super. 141. 

94.10 Ga.—Born v. Born, 102 S.E ’’d 
170, 213 Ga. 830. 

95. Ala.—Gee v. Gee, 32 So.2d 657, 
249 Ala. 642. 
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held that in an action for a limited divorce by a 
husband on the ground of desertion his conduct may 
be sufficient to preclude relief, although not suffi¬ 
cient to justify the desertion,96 as where he has ar¬ 
bitrarily chosen an unpleasant home for the wife.®*^ 

(b) Requisites of Misconduct 

As a general rule a spouse is not justified in ieaving 
the other unless the conduct of the offending spouse is 
such as wouid constitute cause for divorce, but in some 
Instances misconduct of the offending spouse, short of 
cause for divorce, has been deemed sufficient. 

As discussed supra § 36, the general rule is that 


one spouse is not justified in leaving the other 
less the conduct of the ofi'ending spouse is sue 
would in itself constitute, a ground for divorce. ' 
rule has been applied in the case of a defendant 
seeks to justify a desertion on the grounds of 
misconduct of the complaining party.^S Thu, 
has been held that only such conduct as would ii 
constitute a ground for divorce constitutes such 
sellable cause for leaving as will defeat a div. 
on the ground of desertion or abandonment.8-5 
the other hand, some authorities have taken the i 
that misconduct of complainant may be sufficien 


Del.—Woodall v. Woodall, 125 A.2d 
504. 

Ill.—^Holmstedt v. Holmstedt, 49 N.B. 
2d 25, 383 Ill. 290. 

La.—Spansenberg: v. Carter, 92 So. 
673. 151 La. 1038. 

Md.—^Antrim v. Antrim, 181 A. 741, 
169 Md. 418. 

Mich.—Van Houten v. Van Houten, 
31 X.W.2d 734, 320 Mich. 604. 
N.C.—Briffg-s V. Briggrs, 1 S.E.2d 118. 
215 N.C. 78. 

Or.—^Blair v. Blair, 265 P. 415, 124 
Or. 611—Hill V. Hill, 264 P. 447, 
124 Or. 364. 

Pa.—Copeland v. Copeland, 38 A.2d 
364, 155 Pa.Super. 102—Rausch v. 
Rausch, 22 A.2d 221, 146 Pa.Super. 
342—Druck v. Druck, 178 A. 523, 
118 Pa.Super. 1. 

Reifsnyder v. Reifsnyder, 30 Pa. 
List. 8, 49 Pa,Co. 446—Common¬ 
wealth V. Peters, 7 Pa.Dist. & Co. 
416, 2 Somerset Leg.J. 480. 

Russo V. Russo, Com.Pl., 31 Del. 
Co. 268—Vance v. Vance, Com.Pl., 

5 Pay.L.J. 114—Steffen v. Steffen, 
Coni.Pl., 4 Lycoming: 164. 

W.Va.—Horkheimer v, Horkheimer, 
146 S.E. 614, 106 W.Va. 634. 

19 C.J. p 80 note 77. 

Removal of cause for desertion and 
offer of reconciliation see supra 
§ 38. 

Porclnff wife out of home 
La.—Spring: v. Mendoza, 131 So. 299, 
171 La. 461. 

N.M.—Tenorio v. Tenorio, 98 P.2d 
838, 44 N.M. 89. 

Pa.—^Hodgins v. Hodgins, 75 Pa. 
Super. 187. 

locking wife out of home 
Pa.—Lambright v. Lambright, 88 Pa. 
Super. 296. 

Refusal of wife to follow husband 
Pa.—Bimemiller v. Bimemiller, 88 
Pa.Super. 35. 

96. W.Va.—Hamilton v. Hamilton, 
105 S.E. 771, 87 W.Va. 634. 

97. W.Va.—^Hall v. Hall, 71 S.E. 103, 
69 W.Va. 175, 34 L.R.A.,N.S., 758. 

Refusal to adopt husband’s domicile 
as desertion see supra § 36. 

98. Ark.—Davenport v. Davenport, 
168 S.W.2d 832, 205 Ark. 337. 


D.C.—Miller v. Miller, 114 P.2d 696, 
72 App.D.C. 348—^Underwood v. 
Underwood, 271 F. 553, 50 App.D.C. 
323. 

^•J*—Cusick V. Cusick, 18 A.2d 292, 
129 N.J.Eq. 82—^Dodge v. Dodge, 
142 A. 178, 103 N.J.Eq. 45. 

Pedrick v. Pedrick, 152 A. 83, 
8 N.J.Misc. 792. 

Pa.—McFarland v. McFarland, 107 A. 
2d 615, 176 Pa.Super. 342—Mc¬ 

Mahon V. McMahon, 74 A.2d 718, 
167 Pa. Super. 51—Hochberg v. 
Hochberg, 70 A.2d 864, 166 Pa. 
Super. 306—^Darrall v. Darrall, 63 
A.2d 693, 164 Pa.Super. 113—Smith 
V. Smith, 55 A.2d 434, 161 Pa. 
Super. 482—Chasman v. Chasman, 
53 A.2d 876, IGl Pa.Super. 77— 
Charlton v. Charlton, 49 A. 2d 526, 
159 Pa.Super. 607—^Urbaezewski v. 
Urbaezewski, 45 A.2d 925, 158 Pa. 
Super. 614—^Bunting v. Bunting, 40 
A.2d 135, 156 Pa.Super. 244— 

Andrew v. Andrew, 17 A.2d 673, 143 
Pa.Super. 68—Thomas v, Thomas, 
1 A,2d 686, 133 Pa.Super. 12— 
Secor V. Secor, 191 A. 647, 126 Pa. 
Super. 561—Mertz v. Mertz, ISO A. 
708, 119 Pa.Super. 538—Strobel v. 
Strobel, 100 Pa.Super. 536—Rosa v. 
Rosa, 95 Pa.Super. 415. 

Boughter v. Boughter, Com.Pl., 
59 Dauph.Co. 330—Neff v. Neff, 
Com.Pl., 29 Del.Co. 413—Vance v. 
Vance, Com.Pl., 6 Pay.L.J. 114— 
Mitchell V. Mitchell, Com.Pl., 70 
Montg.Co. 186—Machmer v. Mach- 
mer, Com.Pl., 62 Montg.Co. 69— 
Sandoval v. Sandoval, Com.Pl., 103 
Pittsb.Leg.J, 11—Peher v. Feher, 
Com.Pl., 96 Pittsb.Leg.J. 249— 
Geist V. Geist, Com.Pl., 41 Sch.L.R. 
147. 

Tenn.—Douglas v. Douglas, 4 S.W.2d 
358, 156 Tenn. 655. 

Elrod V. Elrod, App., 296 S.W.2d 
849—Bailey v. Bailey, 6 Tenn.App. 
272. 

Va.—^Kerr v. Kerr’s Heirs, 30 S.E.2d 
684, 182 Va. 731—^Hendry v. Hend¬ 
ry, 1 S.E.2d 340, 172 Va. 3GS— 
Gentry v. Gentry, 172 S.E. 157, 161 
Va. 78G—Towson v. Towson,* 102 
S.E. 48, 126 Va. 640. 

98.5 Ark.—^Davenport v. Davenport 
168 S.W.2d 832, 205 Ark. 337. 
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Ill.—Holmstedt v. Holmstedt 49 ' 
2d 25, 383 Ill. 290. 

Haikey v. Haikey, 148 N.E.2c 
16 IlJ.App.2d 371—Jeffers v 
fers, 133 N.E.2d 727, 9 Ill.Ap 
—Nusser v. Nussor, 124 Nj 
549. 4 Ill.App.2d 53S—Conard 
Conard, 100 N.E.2d 59, 344 m.j 
3 26—Swan v. Swan, 73 N.E.2d* 
331 Ill.App. 295. 

Pa.—Stanziola v. Stanziola, 64 j 
807, 361 Pa. 209. 

White V. White, 138 A.2d 
185 Pa.Super. 141—Doyles 

Boyles, 116 A.2d 248, 179 Pa.Su 
184—Procopio v. Procopio, 100 i 
116, 174 Pa.Super. 157—Sacks 
Sacks, 94 A.2d 147, 172 Pa.Su 
643—Duncan v. Duncan, 90 I 
357, 171 I’a.Super. GO, ailirmed 
A.2d 13 5, 373 Pa. 308—^Doughe 
V. Dougherty, 70 A.2d 411, 166 
Super. 219—Boughter v. Bough 
67 A.2d 812, 1G4 Pa.Super. 57 
Bates V. Dates, 33 A.2d 281, 
Pa.Super. 133. 

Calhoun v. Calhoun, Com.Pl., 
Beaver 118—Miller v. Miller, C. 
PI., 14 Beaver 202—Stone v. Stc 
Com.1’1., 7 Cumb.L.J. 117—Wise 
■Wise, Com.Pl., 6 Cumb.L.J. 1 
Halmer v. Halmer, Coni.LM,, 24 E 
Co. 15—Hixon V. Ilixon, Com. 
7 Fay.L.J. 234—Ore v. Ore, C< 
P.L., 72 Montg.Co. 364—Cordus 
Cordus, Com.Pl., 67 Montg.Co. 
—Djck V. Dick, Com.l»l., 25 N 
thum]).Leg. J. 1 58—Semmons 
Semmons, Com.Pl., 19 Northur 
Leg.J. 16—Gorezyea v. Gorezy 
Com.Pl., 103 Pittsb.Leg.J. 48 
Serago v. Serago, Com.Pl., 34 Wc 
Co. 251. 

Rule inapplicable 

Wife’s failure to show such a- 
of cruel and barbarous treatment 
would justify granting of a dlvoj 
to her on such ground was imn 
terial in husband’s action for divoi 
on ground of desertion, whore w 
did not attempt to justify her leavi 
on ground of such treatment, I 
showed by fair weight of dredil 
testimony that husband had left 1 
and refused to support her and th 
children. 

Pa.—Hugh V. Rugh, 67 A.2d 816, 1 
Pa.Super. 238. 



27A C.J.S, 


justify defendant in leaving, although it does not 
of itself constitute a sufficient ground for divorce 
It is necessary99.5 and sufficient^S.io that the mis¬ 
conduct of complainant rendered it practically im¬ 
possible for defendant to continue the matrimonial 


DIVORCE § 56(4) 

cohabitation with safety, health, and self-respect. 
Generally speaking, :n determining what conduct 
of one spouse \vi:l justify a desertion by the other, 
each case must be determined on its own particular 
circumstances.^ 


99. Conn.—Campbell v. Campbell 
147 A. SOO, 110 Conn. 277. 

Del.—Corpus Juris cited in Harring¬ 
ton V. Harrington, 192 A. 555, 556, 
8 W.Vv'.Harr. 333. 

Fla.—Gordon v. Gordon, 59 So.2d 40. 
certiorari denied 73 S.Ct. 165, 344 
U.S. 879, 97 L.Ed. 680. 

Mass.—Cochrane v. Cochrane, 22 K.E. 

2d 6, 303 Mass. 467. 

Minn.—-Wulke v. Wulke, 188 N.W. 
349, 149 Minn. 289, affirmed 184 
N.W. CIO, 149 Minn. 289. 

19 C.J. p 80 note 81. 

“Seasonable cause” for desertion 
need not be such as would justify a 
divorce in favor of party leaving in 
order to preclude a divorce for deser¬ 
tion. 

Iowa.—Bunger v. Bunger, 90 N.W. 
2d 1. 

Defendant need not be entitled to 
divorce for abandonment 
Ala.—Gee v. Gee, 32 So.2d 657 249 
Ala. 643. 

XU treatment not amounting to 
cruelty 

Ill treatment or misconduct of 
husband, of such degree or under 
such circumstances as not to amount 
to cruelty for which wife could sue 
for divorce, may yet justify her in 
leaving his house and prevent his 
obtaining divorce on ground of deser¬ 
tion or voluntary abandonment if she 
does. 

Ala.—Hoover v. Hoover, 100 So.2d 5. 
Bearing on issue 

Pact that wife’s conduct might not 
be such as to warrant a divorce on 
ground of intolerable severity did 
not prevent that conduct from hav¬ 
ing a bearing on issue as to hus¬ 
band’s freedom from fault in living 
apart from wife. 

Vt.—Guibord v. Guibord, 44 A.2d 158, 
114 Vt. 278. 

In. Maryland 

(1) It has been held or stated that 
misconduct of complainant, although 
insufficient to constitute cause for a 
divorce, may excuse or justify de¬ 
fendant leaving the home. 

Md.—Singewald v. Singewald, 166 A. 
441, 1G5 Md. 136—Schwartz v. 

Schwartz, 148 A. 259, 158 Md. 80— 
Crouch V. Crouch, 133 A. 725, 150 
Md. 608—^Polley v. Polley, 97 A. 
526, 128 Md. 60. 

(2) However, it has been held that, 
where defendant leaves the home, it 
is incumbent on him to show that 
plaintiff was guilty of adultery or 
cruelty; in other words, if he de¬ 
fends on either of these grounds “he 
must show such facts as would en¬ 


title him to a decree had he filed 
the bill,” and that nagging, abuse, 
cursing, and swearing do not amount 
to “cruelty of treatment” or “ex¬ 
cessively vicious conduct” which will 
justify one spouse in deserting the 
other. 

Md.—Hyatt v. Hyatt, 196 A. 317, 173 
Md. 693. 

la New ITorlc 

(1) It has been recognized that 
conduct falling short of cruel and 
inhuman treatment warranting a de¬ 
cree of separation may be relied on 
as a defense to an action for separa¬ 
tion brought on ground of abandon¬ 
ment or desertion. 

—Murphy v. Murphy, 71 X.E 2d 
452, 296 N.Y. 168—^^Villiams v. "vVil- 
liams, 29 X.E. 98, ISO N.T. 193, 
27 Am.S.R. 517, 14 L.R.A. 220. 

(2) Accordingly, fact that husband 
acquiesced in decision and judgment 
of supreme court, denying him a 
separation because wife’s misconduct 
that forced him to leave her did not 
constitute such cruel and inhuman 
treatment as to entitle him to a 
separation, did not entitle wife, as 
a matter of law, to a decree of sep¬ 
aration from husband on ground of 
desertion. 

N.Y.—^Murphy v. Murphy, 71 N.E.2d 
452, 296 N.T. 168. 

(3) So, desertion by a wife, caused 
by husband prohibiting her from 
seeing or communicating with her 
mother and his informing her that 
she could not go with him if she 
wanted to see or communicate with 
her mother, did not entitle husband 
to a limited divorce on ground of 
wife’s desertion. 

N.T.—^Williams v. Williams, 29 N.E. 
98, 130 N.T. 193, 27 Am.S.R. 517, 
14 L.R.A. 220. 

(4) It has also been held that re¬ 
fusal of complainant to submit to 
marital relations, without deciding 
whether such refusal amounts to 
desertion or abandonment, is a de¬ 
fense to an action for separation 
brought on ground of desertion or 
abandonment. 

N.T.—Mirizio v. Mirizio, 150 N.E. 605, 
242 N.T. 74, 44 A.L.R. 714. 

(5) However, it has been held that 
acts justifying desertion must be 
such as would support a decree of 
divorce or separation. 

N.T.—^Risk V. Risk, 195 N.T.S. 536, 
202 App.Div. 299. 

99.5 Md.—^Mower v. Mower, 121 A. 
2d 185, 209 Md. 413—Reicher v. 
Reicher, 77 A.2d 7, 196 Md. 494— 
Cullotta V. Cullotta, 66 A.2d 919, 
193 Md. 374—Eberwein v. Eber- 
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wr-;n, 6.7 A.2d 752, 193 Md. 55— 
Biv.Jshaw V. Bradshaw, 55 A.2d 
719, 155 Md. 322. 

Cause of leaving must be definite, 
substantial, and such that reasonabln; 
minds would conclude that marriage 
was a failure and departure of 
spouse was not a mere passing 
fancy, or a flimsy or baseless ex¬ 
cuse, under a statute requiring that 
it be “reasonable.” 

Iowa.—Bunger v. Bunger, 90 N.W.2d 

1 . 

Mistreatment must approach, iX 
not be, inhuman, or reasonably bad 
treatment to be found adequate 
cause for desertion. 

Iowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 700. 

There must be compelling rea¬ 
sons involving withdrawing spouse’s 
fundamental happiness or self-re¬ 
spect and other spouse's vicious and 
unjustifiable conduct, and provoking 
misconduct should be continuous and 
apparently irremediable. 

Ala.—Gee v. Gee, 32 So.2d 657, 249 
Ala. 642. 

99.10 Md.—^Hockman v. Hockman, 
41 A.2d 610, 184 Md. 473—Kruse v. 
Kruse, 22 A.2d 475, 179 Md. 657. 

If wife is driven from home by her 
husband or if he so behaves as to 
render it impossible for her to live 
wuth him in safety and in reasonable 
peace and concord that should inhere 
in marriage state, she is not guilty 
of desertion. 

Va.—Carter v. Carter, 97 S.E.2d 663, 
199 Va. 79. 

Conduct endangering life 
Where wife left husband’s home 
previous to his confinement in veter¬ 
ans’ hospital, such act was not an 
“abandonment” warranting a divorce, 
where husband’s conduct toward 
■wife was such that to remain would 
have endangered her life. 

Ky.—^Andrews v. Andrews, 190 S.W. 
2d 1019, 301 Ky. 94. 

1. Iowa.—Nelson v. Nelson, 68 N.W. 

2d 746, 246 Iowa 760. 

Md.—Stevens v. Stevens, 39 A.2d 690, 
183 Md. 599—Schwartz v. Schwartz, 
148 A. 259, 158 Md. 80—Crouch 
V. Crouch, 133 A. 725, 150 Md. 60S 
—^Buckner v. Buckner, 84 A. 156, 
118 Md. 101, Ann.Cas.l914B 628. 
Antenuptial knowledge of miscon¬ 
duct 

Excessive drinking of husband 
held not to justify wife’s abandon¬ 
ment, in view of her knowledge of 
his drinking habits before marriage. 
Md.—^Hastings v. Hastings, 127 A. 
743, 147 Md. 177. 
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It seems settled, however, that desertion is not 
justified by want of affection,^ indifference,^-^ oc¬ 
cupancy of a separate house or apartment,in¬ 
compatibility of temper^ or views,^-® untidiness and 
slovenliness on the part of a spouse,^ marital neg¬ 
lect,neglect of domestic duties,^ financial dif¬ 
ficulties,difficulties with stepchildren,® or fre¬ 
quent intercourse by the husband not amounting to 
cruelty,”^ or because the husband invites members 
of his family to live with him,® excludes the wnfe’s 


son by a former marriage from the house,^ or re¬ 
fuses to allow the wife to attend a church of which 
she is a member,^® or because of the refusal of the 
wife to pay the husband^s debts,or because the 
complaining spouse objects to the adulterous rela¬ 
tions of the other or, in short, because of such 
treatment as merely interferes with or disturbs the 
peace and quiet of the party charged with the deser- 
tionA® 


Extravagance, laziness, etc., of wife 

A husband cannot desert his wife 
because she is extravagant, or lazy, 
or swears, or is sickly, fretful, or 
possesses a violent temper, or fails 
to cook meals. 

N.J.—Julian v. Julian, 11 A.2d 99, 
127 N.J.Ed. 77. 

Indecent proposals 

Indecent proposals by a husband 
to his daughter-in-law held sufficient 
to Justify his w’ife in abandoning 
him, so that he could not secure di¬ 
vorce for desertion. 

Tex.—Knight v. Knight, Civ.App., 
220 S.W. 609. 

Visitors permitted in home lay wife 
A husband, as head of family, has 
right, within reasonable limits, to 
say who shall or shall not visit their 
home and to exclude therefrom, per¬ 
sons offensive or obnoxious to him, 
but mere temporary presence of vis¬ 
itor, entering home with wife’s im¬ 
plied permission, but not at her re¬ 
quest or invitation, to visit another 
member of household, does not jus¬ 
tify husband in deserting wife, al¬ 
though such visitor is unwelcome to 
hina. 

Md.—Miller v. Miller, Md., 11 A.2d 
630, 178 Md. 12. 

2. Del.—Corpus Juris cited in Har¬ 
rington V. Harrington, 192 A. 555, 
557, 8 W.W.Harr. 333. 

Md.—Corpus Juris quoted in 
Schwartz v. Schwartz, 148 A. 259, 
263, 158 Md. 80. 

19 C.J. p 80 note 83. 

Alleged lack of love, without def¬ 
inition and specification as to what 
was meant thereby, is insufficient to 
constitute reasonable cause for leav¬ 
ing, use of word “love” alone being 
in nature of a conclusion, basic acts 
establishing “love” being kindness, 
consideration, understanding, pa¬ 
tience, sacrifice or sufferance, if nec¬ 
essary, and certain words and physi¬ 
cal acts and demonstrations which 
constitute evidence of affection. 

Iowa.—Bunger v. Bunger, 90 N.W.2d 
1 . 

2.5 Md.—Mason v. Mason, 30 A.2d 
748, 181 Md. 666. 

2.10 W.Va.—Cottle v. Cottle, 40 S.E. 
2d 863, 129 W.Va. 284. 

3. Del.—^Harrington v. Harrington, 
192 A. 555, 8 W.W.Harr. 333. 


N.J.—Julian v. Julian, 11 A.2d 99, 
127 N.J.Eq. 77. 

Pedrick v. Pedrick, 152 A. 83, 8 
N.J.Misc. 792. 

Pa.—^Van Dyke v. Van Dyke, 19 A. 
1061, 135 Pa. 459. 

Strobel v. Strobel, 100 Pa.Super. 
536. 

HI temper and differences over finan¬ 
cial matters 

Proof of ill temper on the part of 
the wife and of differences over finan¬ 
cial matters is not sufficient to justi¬ 
fy the husband in abandoning his 
wife. 

D.C.—^Underwood v. Underwood, 271 
F. 553, 50 APP.D.C. 323. 

3.5 Pa,—Bunting v. Bunting, 40 A. 
2d 135, 166 Pa.Super. 244. 

4, III.— Hunter v. Hunter, 121 Ill. 
App. 380. 

Tenn.—Brandon v. Brandon, 3 Tenn. 
Civ.App, 517. 

4.5 Md.—Mason v. Mason, 30 A.2d 
748, 181 Md. 666. 

5. Pa.—McAndrews v. McAndrews, 
31 Pa.Super. 252. 

Dissatisfaction with wife’s cooking 
Husband’s dissatisfaction with 
wife’s cooking, even if on one oc¬ 
casion he was made ill from eating 
food prepared by her, did not justify 
him in permanently deserting her, 
under statute making willful, con¬ 
tinued, and obstinate desertion for a 
period of more than two years ground 
for divorce. 

N.J,—Young V. Young, 119 A. 92, 94 
N.J.Eq. 155, 25 A.L.II. 1049. 

5-5 Pa.—Hochberg v. Hochberg, 70 
A.2d 864, 166 Pa.Super. 306. 
Arguments over money between 
husband and wife are not such con¬ 
duct as to render it impossible to con¬ 
tinue matrimonial cohabitation with 
safety, health, and self-respect. 

Md.—Reicher v. Reicher, 77 A.2d 7, 
196 Md. 494. 

Recovery of papers by trick and 
quarrel 

Pact that husband recovered his 
valuable papers and bonds from 
wife's bank lock box by trick, and 
that quarrel which arose over bonds 
caused wife to depart, and that hus¬ 
band said nothing when she left, did 
not provide sufficient cause for wife 
to desert husband. 
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Iowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 

Refusal to divide assets 

VTife’s separation from husband 
for two years because he would not 
divide his assets with her was with¬ 
out legal cause, and where it was 
without husband's consent, it was 
malicious and entitled husband to a 
divorce. 

Pa.—Chasman v. Chasman, 53 A.2(i 
876, 161 Pa.Super. 77. 

6. Md.—Buckner v. Buckner, 84 A. 
15G, 118 Md. 101, Ann.Cas.l914n 
628. 

Pa.—Griglock v. Griglock, Com.PI., 
36 Luz.L.Reg. 393. 

7. N.J.—^Moores v. Moores, 16 N.J. 
Eq. 275. 

Sexual excess as cruelty see supra 
§ 30. 

Pear of having cliildren 

A wife’s fear of having too many 
children is no justilication for de¬ 
serting her husband. 

Ohio.—Leavitt v. Leavitt, Wright, 
719. 

Unreasonable demand 

Where wife was impelled to lock 
door of their apartment because of 
husband’s unreasonable demands for 
sexual intercourse without regard 
for wife’s health shortly after she 
had returned from the hospital, and 
such action was only means wife 
possessed to protect herself, wife 
was justified in refusing to live with 
husband, so that husband was not 
entitled to divorce on ground of de¬ 
sertion. 

Md.—Hockman v. Hockman, 41 A. 2d 
510, 184 Md. 473. 

8. Mo.—Jones v. Jones, 55 Mo.App. 
523. 

Pa.—Colbert v. Colbert, Com.Pl., 6 
Cumb.L.J. 39. 

9. Miss.—Fulton v. Pulton, 36 Miss. 
517. 

10. N.Y.—Lawrence v. Lawrence, 3 
Paige 267. 

11. Ill.—Prankenberg v. Pranken- 
berg, 190 Ill.App. 444, 

12. Cal.—^Holloway v. Holloway, 196 
P. 926, 51 C.A. 445. 

13. Del.—Harrington v. Harrington, 
192 A. 556, 8 W.W.Harr. 333. 

Ill.—Loftus V. Loftus, 134 Ill.App. 
360. 
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The misconduct of an abandoned spouse after 
abandonment has been held to afford no justification 
for the abandonment.^^ However, it has been held 
that where a party abandons his spouse without 
:ause, misconduct of the abandoned spouse, which 
would give the other reasonable cause for separation 
and which occurs within the period specified by 
statute, stops the running of time under a statute 
authorizing divorce for desertion without cause for 
a specified period.^^-S 

Condoned misconduct. Misconduct which would 
otherwise justify defendant in leaving cannot be 
relied on as a defense to a divorce sought on the 
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ground of desertion where it has been condoned by 
defendant.^^-^^ 

<"c) Particular Acts of Misconduct 

The commission of adultery, acts of cruelty, and other 
acts may justify a desertion, but it has been held that the 
commission of a crime by the husband, his inability to 
provide suitable support, and the wife's refusal to co¬ 
habit do not constitute justification for desertion. 

The general rule is that the commission of adul¬ 
tery by one of the spouses justifies the other in 
leaving, or in remaining away from, the matrimonial 
domicile,^® unless such misconduct is condoned, as 
discussed infra §§ 59-62, by the offended spouse.^ 


Md.—^Bradshaw v. Bradshaw, 55 A.2d 
719, 189 Md. 322—German v. Ger¬ 
man, 112 A. 789, 137 Md. 424. 
Mich.—Rogers v. Rogers, 183 K.W. 

30, 214 Mich. 516. 
mere indignity 

To justify a desertion, a mere in¬ 
dignity suffered is not sufficient rea¬ 
son, but there must be such conduct 
on the part of the offending one as 
to make maintenance of the marriage 
relation practically impossible. 

Ill.—Garvy v. Garvy, 282 Ill.App. 
485. 

Pacts not justifying leaving 

(1) Alleged vituperation by wife, 
without threatened violence. 

Md.—Wald V. Wald, 159 A. 97, 161 
Md. 493. 

(2) Asking spouse to sleep in a 
garret room. 

Pa.—^Murray v. Murray, 80 Pa.Super. 
575. 

(3) Husband’s refusal to permit 
wife to keep her brother’s baby. 
Conn.—^Valluzzo v. Valluzzo, 132 A. 

406, 104 Conn. 152. 

(4) Husband’s failure to keep pre¬ 
marital promise to have his name 
and wife’s name on deed to certain 
property, insistence that wife buy 
coal for house, going out without 
wife on occasion, and not speaking 
to wife for five weeks. 

Pa.—Procopio v. Procopio, 100 A.2d 
115, 174 Pa.Super. 157. 

(5) An anonymous telephone call 
informing wife that her husband 
could be seen on a public street with 
a woman. 

Pa.—Boughter v. Boughter, 67 A.2d 
812, 165 Pa.Super. 574. 

14. Isr.Y. —Garcia v. Garcia, 111 N.Y. 

S. 1017, 60 Misc. 198. 

Pa.—DeFrancesco v. DeFrancesco, 
Com.Pl., 47 Luz.Leg.Reg. 17, af¬ 
firmed 115 A.2d 411, 179 Pa.Super. 
106. 

Activities would not establish fault 

Activities on part of plaintiff after 
his separation from his wife became 
accomplished fact would not estab¬ 
lish that fault causing separation 
could be laid on plaintiff’s shoulders. 


Wyo.—Stinson v. Stinson, 250 P.2d 
83, 70 AVyo. 351. 

14.5 Iowa.—^Paulsen v. Paulsen, 50 
X.W.2d 567, 243 Iowa 51. 

14.10 Va.—^Williams v. Williams, 50 
SE.2d 277, 188 Va. 543. 

Condonation of particular miscon¬ 
duct as barring defense to charge 
of desertion see infra subdivision 
d(3) of this section. 

Condonation as defense to divorce 
action see infra §§ 59-62. 

15. Ala.—Corpus Juris cited iu 
Lassiter v. State, 189 So. 781, 782, 
28 Ala.App. 540. 

Ill.—Nesheim v. Nesheim, 12 N.E.2d 
222, 293 IlLApp. 257. 

Mass.—Coan v. Coan, 162 N.E, 663, 
264 Mass. 291. 

N.Y.—Crouch v. Crouch, 183 N.Y.S. 

657, 193 App.Div. 231. 

Pa.—Stanziola v. Stanziola, 64 A.2d 
807, 361 Pa. 209, 

Hochberg v. Hochberg, 70 A.2d 
864, 166 Pa.Super. 306—Sobotowich 
v. Sobotowich, 67 A.2d 637, 165 Pa. 
Super. 60—Struble v. Struble, 98 
Pa.Super. 230—^Litch v. Litch, 89 
Pa.Super. 15—Giles v. Giles, 80 Pa. 
Super. 469. 

Franco v. Franco, Com.Pl., 46 
Berks.Co. 1—^Eckerd v. Eckerd, 
Com.Pl., 69 Dauph.Co. 101—^Dorney 
V. Dorney, 18 Lehigh L.J. 187. 
Wis.—Gray v. Gray, 287 K.W. 708, 
232 Wis. 400. 

19 C.J. p 81 note 95. 

Adultery of spouse withiu stat¬ 
utory period after separation con¬ 
stitutes good cause for separation. 
Iowa.—Paulsen v. Paulsen, 50 N.W. 

2d 567, 243 Iowa 51. 

Pa.—Henning v. Henning, 85 A.2d 
616, 170 Pa,Super. 533. 

Franco v. Franco, Com.Pl., 46 
Berks Co. 1. 

Belief 

(1) A person who has good 
grounds for believing that his spouse 
is unfaithful may leave without 
being guilty of desertion. 

Pa.—^Dash v. Dash, 53 A.2d 89, 357 
Pa. 125. 

Paterson v. Paterson, 115 A.2d 
919, 178 Pa.Super. 615—Copeland 
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V. Copeland. 3S A.2d 364, 155 Pa. 
Super. 102. 

(2) Where wife left home because 
she believi^d that husband had com¬ 
mitted adultery, husband was not 
entitled to judgment of separation 
on ground of abandonment. 

X.Y.—Fischel v. Pischel, 142 X.Y.S. 
2d 236, 2S6 App.Div. 842. 

(3) If presence of children in 
home make it impossible for woman, 
having good grounds for believing 
that her husband is unfaithful, to 
leave home, she is justified in com¬ 
plaining to husband and taking steps 
to require him to give bond to keep 
peace if he threatens her, and even 
asking him to leave home, without 
being guilty of willful and malicious 
desertion. 

Pa.—Copeland v. Copeland, 38 xV.2d 
364, 155 Pa.Super. 102. 

Birth of child seven months after 
the cohabitation of a husband and 
wife began affords no ground for a 
charge of adultery against her, so as 
to justify his expelling her from his 
house. 

Md.—^Harding v. Harding, 22 Md. 
337. 

Cruelty and suspicions of adultery 

A wife's refusal to cohabit wuth 
husband after she had discovered 
evidence giving rise to a suspicion of 
husband’s unfaithfulness, and after 
husband had made an assault on her, 
vras not ’‘desertion” as ground for 
absolute divorce. 

Md.—Timanus v. Timanus, 10 A.2d 
322, 177 Md. 686. 

Premarital unchastity 

Wife’s cross bill for partial di¬ 
vorce and alimonj' on ground of 
abandonment by husband not en¬ 
titled to divorce because of her pre¬ 
marital unchastity with husband 
held maintainable. 

Md.—Hoff V, Hoff, 159 A. 591, 162 Md. 
248, 82 A.L.R. 528. 

16. Mass.—Coan v. Coan, 162 N.E. 
6G3, 264 Mass. 291. 

Condoned misconduct as not justify¬ 
ing desertion generally see supra 
subdivision d(2) of this section. 
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Attention by one spouse to other persons of the op¬ 
posite sex, short of adultery, may even sometimes 
justify the other spouse in leaving or not return- 
ing.16.5 If a, spouse contracts a venereal disease 
from the other, the injured spouse is justified in 

leaving. 17 

Cruelty. A spouse’s abandonment of the family 
home is justified so as to preclude a divorce on the 
ground of desertion where he or she was compelled 
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to leave because of the other’s cruelty,! 8 unless such 
cruelty is condoned, as considered infra §§ 59-62, by 
the offended spouse.iS.5 This rule has been applied 
when the cruelty is inflicted by members of the hus¬ 
band’s family without the wife’s provocation,19 al¬ 
though it has been held that the wife’s desertion is 
not justified by the fact that the husband failed to 
control his servants and maintain over them her 
authority as his wife.^o 


16.5 Md.—Thomas v. Thomas, 78 
A.2d 225, 197 Md. 15. 

Pa.—Le Jeune v. Le Jeune, Com.Pl., 
99 Pittsb.Leg.J. 353. 

Acts not so flag'rant as to justify 
"Wife’s goingr out to a considerable 
extent with other men while husband 
was in military service, 'while ill 
advised and tending to show a dis¬ 
regard for her marital duties and 
responsibilities, was not so flagrant 
as to give husband reasonable cause 
for desertion. 

Iowa.—Paulsen v. Paulsen, 50 N.W. 
2d 567, 243 Iowa 51. 

Condonation by offended spouse may 
bar reliance on justification 
Va.—^Williams v. Williams, 50 S.E.2d 
277, 188 Va. 543. 

17. Mich.—^Rice v. Rice, 204 N.W. 
758, 231 Mich. 614. 

N.J.—Dowling V. Dowling, 110 A. 39, 
91 N.J.Eq. 464. 

18. Ala.—Marsh v. Marsh, 33 So.2d 
1, 250 Ala. 31. 

Ark.—^Hilliard v. Hilliard, 272 S.W. 
643, 168 Ark. 1167. 

Fla.—Gordon v. Gordon, 59 So.2d 40, 
certiorari denied 73 S.Ct. 165, 344 

U. S. 879, 97 L.Ed. 680. 

Ga.—Mullikin v. Mullikin, 38 S.E.2d 
281, 200 Ga. 638. 

Ky.—Grove v. Grove, 39 S.W.2d 193, 
239 Ky. 32. 

La.—Spansenberg v. Carter, 92 So. 
673, 151 La. 1038. 

Mich.—Gaw v. Gaw, 41 N.W.2d 341, 
327 Mich. 120. 

N.J.—Pfender v. Pfender, 144 A. 332, 
103 N.J.Eq. 367, vacated on other 
grounds 144 A. 333, 104 N.J.Eq. 107, 
affirmed 147 A. 911, 105 N.J.Eq. 
247. 

N.T.—Pike V. Pike, 19 N.Y.S.2d 711. 
Or.—Blair v. Blair, 265 P. 415, 124 
Or. 611. 

Pa.—Cowher v. Cowher, 91 A.2d 304, 
172 Pa.Super. 98 —Hochberg v. 
Hochberg, 70 A.2d 864, 166 Pa. 
Super. 306—Krebs v. Krebs, 167 A. 
249, 109 Pa.Super. 175—^Krupp v. 
Krupp, 95 Pa.Super. 474—Gassier 

V. Gassier, 95 Pa.Super. 445—Too- 
good V. Toogood, 93 Pa.Super. 603 
—Goldberg v. Goldberg, 89 Pa. 
Super. 319—Lacock v. Lacock, 74 
Pa.Super. 378—Smith v. Smith, 72 
Pa.Super. 96. 


Hopp V. Hopp, Com.Pl., 37 Berks 
Co. 67—Semmons v. Semmons, 
Com.Pl., 19 Northumb.L.J. 16— 
Amato V. Amato, 88 Pa.D.J. 424. 
Wash.—McGarry v. McGarry, 44 P. 

2d 816, 181 Wash. 689. 

19 C.J. p 81 note 96. 

Cruelty as basis for charge of de¬ 
sertion see supra § 36. 

Befusal of sexual relations 
A wife’s unjustifiable refusal to 
permit husband to have sexual in¬ 
tercourse with her throughout a 
period of three years entitles hus¬ 
band to divorce, but not if it is the 
result of husband's cruelty. 

Md.—Timanus v. Timanus, 10 A.2d 
322, 177 Md. 686. 

Nature of cruelty 

(1) While proof of extreme cruel¬ 
ty, as defined In Civ.Code, § 94, is not 
necessarily the same as cruelty suffi¬ 
cient to justify the spouse upon 
which it is practiced leaving the one 
practicing it, within § 98, the acts 
of cruelty in either case must be 
such as to cause the same result, 
namely, grievous bodily injury or 
grievous mental suffering upon the 
other party by the one party to the 
marriage. 

Cal.—Sallee v. Sallee, 218 P. 69, 63 
C.A. 54. 

(2) It has been held that mis¬ 
conduct of one spouse not consti¬ 
tuting extreme cruelty but justify¬ 
ing other’s separation from matri¬ 
monial domicile must be equal in 
degree of culpability to marital of¬ 
fense of cruel treatment as defined 
by statute, irrespective of whether 
such misconduct has or has not ri¬ 
pened into a cause for divorce, and 
that doctrine that there may be mis¬ 
conduct of one spouse justifying 
other’s separation from matrimonial 
domicile which constitutes a lesser 
marital offense than one required to 
warrant a divorce applies to cruel 
treatment which has not persisted 
for statutory period. 

Hawaii.—Tabios v. Tabios, 38 Hawaii 

1 . 

(3) It has also been held that legal 
cruelty, as a grounds justifying one 
spouse in leaving other, must be 
such conduct as wdll endanger life, 
person, or health of other or will 
cause reasonable apprehension of 
bodily suffering. 

188 


Md.—Stevens v. Stevens. 39 A.2d 690, 
183 Md. 599—Mason v. Mason 30 
A.2d 748, 181 Md. 666. 

(4) A husband who creates an es¬ 
trangement by persistent harshness 
to his wife has no right to take ad¬ 
vantage of the termination of con¬ 
jugal relations to obtain divorce. 
Md.—Timanus v. Timanus, 10 A.2d 
322, 177 Md. 686. 

Pact that wife returned to husband 
after acts of physical abuse on part 
of husband did not militate against 
wife nor lessen legal effect of hus¬ 
band’s conduct in determining 
whether husband was entitled to di¬ 
vorce on ground of desertion. 

Pa.—^Andrew v. Andrew, 17 A.2d 673, 
143 Pa.Super. 68. 

Cruelty not causing separation 
Where the conduct of a wife, re¬ 
lied on by the husband as constitut¬ 
ing cruelty to him, did not originally 
cause their separation, nor in any 
way cause its continuance, both 
wholly due to willful desertion by 
the husband, the wife’s conduct must 
be disregarded as justification or ex¬ 
cuse for the desertion by the hus¬ 
band. 

Va.—Gumming v. Gumming, 102 S.E. 
572, 127 Va. 16. 

Desertion long after acts of cruelty 
Wife’s desertion long after hus¬ 
band's alleged cruelty was unjusti¬ 
fied, even if prior foreign decree de¬ 
nying divorce had found husband 
guilty of cruelty. 

Gal.—Brown v. Brown, 11 P.2d 34, 
123 C.A. 283. 

Pailure to establish cruelty 

Spouse, unable to establish charge 
of cruelty, was not justified in leav¬ 
ing or in refusing to become recon¬ 
ciled. 

—Toler v. Toler, 191 S.E. 638, 
168 Va. 302. 

Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167. 

18.5 Pa.—Greer v. Greer, 115 A.2d 
794, 178 Pa.Super. 643. 

Gondoned misconduct as not justify¬ 
ing desertion generally see supra 
subdivision d(2) of this section. 

19. Iowa.—Day v. Day, 50 N.W. 979. 
84 Iowa 221. 

19 C.J. p 81 note 97. 

20. Va.—Harris v. Harris, 31 Gratt 
13. 72 Va. 13. 
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However, nagging,20-5 inconvenience caused, 20.10 
gross language, rude or overbearing manners', ill- 
temper, jealousy, or unkindness,2i if they do’ not 
threaten bodily harm,22 personal security or 
health,22-5 will not ordinarily justify desertion, al¬ 
though personal violence is not a necessary element 
of cruelty as a justification ;23 and according to 
some authorities desertion can be justified on the 
ground of cruel treatment only when it is of such 
a character as to authorize a decree of divorce at 
the instance of defendant.24 

Misconduct on the part of a husband consisting 
of striking his wife and threatening to kill her will 
not justify the wife in resorting to unlawful meas¬ 
ures to expel him from home, as by illegally procur¬ 
ing his commitment to a mental hospital.2'i-5 False 
charges of affliction with venereal disease ma)-, how¬ 
ever, justify desertion.24-10 False charges of infi- 
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dehty, may also justify desertion,^5 where accuser’s 
conduct has not been indiscreet.-® 

y^onmarital crime. The fact that the husband is 
guilty of a crime does not justify the wife in re¬ 
fusing to live with him while he is at large, if the 
offense is not a breach of his marital vo\v 5 .-“ 

Nonsupport. Inability of a husband to provide 
his wife with suitable support is not of itself suffi¬ 
cient to justify her desertion.-® It has been held, 
how’ever, that a wife who leaves her husband under 
such circumstances is not guilty of desertion as long 
as she and her husband desire and intend to resume 
cohabitation whenever circumstances will permit.-®-^ 
It has also been held that a wife who leaves her hus¬ 
band because of his inability to provide her with 
suitable support is not guilty of an obstinate or will¬ 
ful desertion and that a wife is justified in leav- 


20.5 Md.—Cohn v. Cohn, 121 A.2d 
704, 209 Md. 470—Mower v. Mower, 
121 A.2d 185, 209 Md. 413—Brad¬ 
shaw V. Bradshaw, 55 A.2d 719, 189 
Md. 322—^Hockman v. Hockman, 41 
A.2d 510, 184 Md. 473—Stevens v. 
Stevens, 39 A.2d 690, 183 Md. 599. 

20.10 Znconvenience caused hy pres¬ 
ence of roomers whom wife took into 
home was' insufficient to constitute 
legal cruelty so as to justify hus¬ 
band’s desertion of wife. 

Md.—Stevens v. Stevens, supra. 

21. Md.—Bradshaw v. Bradshaw, 55 
A.2d 719, 189 Md. 322—Hockman v. 
Hockman, 41 A.2d 510, 184 Md. 473 
—Mason v. Mason, 30 A,2d 748, 
181 Md. 666. 

N.J.—^Lammertz v. Lammertz, 45 A. 

271, 59 N.J.Eq. 649. 

Pa.—Griglock v. Griglock, Com.Pl., 
36 Luz.L.Reg. 393. 

19 C.J. p 81 note 99. 

22. Md.—Hockman v. Hockman, 41 
A.2d 510, 184 Md. 473. 

Miss.—^Kenley v. Kenley, 3 Miss. 751. 

22.5 Md.—^Mason v. Mason, 30 A.2d 
748, 181 Md. 666. 

23. Ill.—Schoen v. Schoen, 48 Ill. 
App. 382. 

24. Ga.—Mullikin v. Mullikin, 38 S. 
E.2d 281, 200 Ga. 638. 

N.J.—Calichio v. Calichio, 96 A. 658, 
85 N.J.Eq. 213. 

Pedrick v. Pedrick, 152 A. 83, 8 
N.J.Misc. 792, 

Pa.—Geist v. Geist, Com.Pl., 41 Sch. 
Leg.Rec. 147. 

What constitutes cruelty as ground 
for divorce see supra §§ 25-33. 
Isolated instance of assault was 
not ^^entreme cruelty” by husband 
justifying desertion by wife. 

N.J.—Capozzoli v. Capozzoli, 64 A.2d 
440, 1 N.J. 540. 

There must 'be a repeated and con- 
tinuous course of conduct, not iso¬ 
lated occurrences, which renders 


complaining party’s condition in¬ 
tolerable and life burdensome to 
justify a cessation of marital rela¬ 
tions, and slight and petty differ¬ 
ences, temporary irritations, irregu¬ 
lar acts of misconduct or arguments 
and discussions relating to money 
matters and training of children, are 
not sufficient to show a settled hate 
and estrangement such as to justify 
desertion. 

Pa.—Bunting v. Bunting, 40 A.2d 135, 
166 Pa.Super. 244. 

24.5 Ill.—Suavely v. Snavely, 110 N. 
E.2d 685, 349 IlLApp. 369. 

24.10 Mich.—Gaw v. Gaw, 41 N.W. 
2d 341, 327 Mich. 120. 

25. Ala.—^Hardin v. Hardin, 17 Ala. 
250, 52 Am.D. 170. 

19 C.J. p 81 note 4. 

Accusations privately made insuffi¬ 
cient 

Wife’s accusations of infidelity 
against her husband privately made 
with husband, with his alleged para¬ 
mour, or with alleged paramour’s 
husband for purpose of persuading 
husband to cease his attentions to 
and intimate association with al¬ 
leged paramour, and not for purpose 
of humiliating and degrading hus¬ 
band, did not constitute cruelty jus¬ 
tifying husband’s desertion of wife. 
Md.—Stevens v. Stevens, 39 A.2d 690, 
183 Md, 599. 

26. Mo.—^Ashburn v. Ashburn, 74 S. 
W. 394, 101 Mo.App, 365. 

27. N.J.—Hague v. Hague, 95 A. 192, 
84 N.J.Eq. 674, reversed on other 
grounds 96 A. 579, 85 N.J.Eq. 537. 

19 C.J. p 81 note 6. 

28. Mo.—^Freeman v. Freeman, 68 S. 
W. 389, 94 Mo.App. 504. 

Pa.—Colbert v. Colbert, Com.Pl., 6 
Cumb.L.J. 39. 

Failure to provide necessaries as 
cruelty see supra § 29. 
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Nonsupport as: 

Desertion see supra § 36. 

Ground for divorce see supra § 43. 
Personal indignity see supra § 44. 
Support according to ability 
If the husband contributes to the 
support of his family according to 
his abiliti”, there is no justification 
for desertion. 

Pa.—Van Dyke v. Van Dyke, 19 A. 
1061, 135 Pa. 459. 

28.5 Conn.—Gannon v. Gannon, 35 
A.2d 204, 130 Conn. 449, 150 A.L.R. 
9S6. 

Where wife left husband 'with in¬ 
tent never to return to him and such 
intent persisted for requisite time, 
husband was entitled to a divorce on 
ground of desertion, although wife 
was justified in leaving husband be¬ 
cause of his inability to support her 
in home and such incapacity con¬ 
tinued throughout period. 

Conn.—Gannon v. Gannon, supra. 

29. Minn.—Taylor v. Taylor, 225 N. 

W. 287, 177 Minn. 428. 

Pa.—^Finger v. Finger, 72 Pa.Super. 
407—^Magee v. Magee, 71 Pa.Super. 
594. 

Landymore v. Laiidymore, Com. 
PI., 93 Pittsb.Leg.J. 186, affirmed 
43 A.2d 396, 157 Pa.Super. 651. 

19 C.J. p 81 note 8. 

Wife not guilty of “desertion” 
Where husband failed to support 
wife and minor children or provide 
a home for them except with his 
parents, wife, on losing her job, was 
justified in leaving husband and mov¬ 
ing to another city where she could 
secure employment to support her¬ 
self and children, and such departure 
and refusal to return at husband’s- 
request to his parent’s home, where 
his mother opposed such return, did 
not constitute “desertion" as ground 
for divorce. 

Mich.—^Van Houten v. Van Houten,. 
1 31 N.W.2d 734, 320 Mich. 604. 
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ing her husband for his failure to support her where 
his inability so to do is due to his laziness and shift- 
lessness.^^ Where the parties are evicted for non¬ 
payment of rent and the husband makes no attempt 
to re-establish a home, it has been held that the wife 
has just cause for living apart and cannot be charged 

with desertion.30-5 

Where a wife insists that her husband leave her 
because he will not support the family, his de¬ 
parture is not desertion.^ ^ 

Refusal to cohabit. Refusal of marital inter¬ 
course has been held insufficient to justify deser¬ 
tion,although there is authority to the contrary, 
and a refusal of marital relations along with other 
facts may justify desertion.33-5 

Refusal to have children. The action of a wife 
in leaving the marital home in the belief that she 
had a colorable cause of action for annulment based 
on her husband’s refusal to have children has been 
held not to constitute such an abandonment as would 
support the husband’s action for separation,33.10 al¬ 
though her continued refusal to live with her hus¬ 
band after dismissal of her suit for annulment might 
ripen into an abandonment.33.i5 


(d) Justification or Provocation for Miscon¬ 
duct 

Misconduct alleged by the defendant in justification 
of a desertion is insufficient as a defense if it was justi¬ 
fied OP provoked by the defendant. 

If the misconduct alleged in justification of a de¬ 
sertion was justified or provoked by the acts of de¬ 
fendant, it is insufficient as a defense.34 

§ 56(5). - Mutual or Voluntary Separa¬ 

tion 

Where mutual or voluntary separation for a specified 
period is alleged as a cause for divorce, under some stat¬ 
utes, but not others, misconduct of the complainant caus¬ 
ing the separation constitutes a defense, and under some 
statutes, but not others, a separation may not exist dur¬ 
ing the period a party is imprisoned. 

Where mutual or voluntary separation for a speci¬ 
fied period of time is alleged as a cause for divorce, 
under some statutes no divorce may be granted to a 
spouse who causes the separation, as discussed supra 
§ 42, and misconduct of complainant causing the 
separation constitutes a defense, but under other 
statutes, the fact that the separation resulted from 
complainant’s fault is no defense.34.55 Under some 
statutes, allowing separation for a prescribed period 
as a ground for divorce, it has been held th^t a sepa¬ 
ration may not exist during the period of time that 
defendant is imprisoned,35 although under other 


30. Idaho.—Bell v. Bell, 96 P. 196, 
15 Idaho 7. 

Tailure of wife to support herself 
IVife, abandoned by husband be¬ 
cause she could not support herself, 
held entitled to divorce. 

Tex.—^Willcutt V. Willcutt, Civ.App,, 
278 S.W. 236. 

30.5 Cal.—Portis v. Portis, 264 P.2d 
3 02, 122 C.A.2d 36. 

31. N.J.—Johnson v. Johnson, 35 N. 
J.Eq. 20. 

32. D.C.—^Underwood v. Underwood, 
271 P, 553, 50 App.D.C. 323. 

■\V.Va.—Cottle v. Cottle. 40 S.E.2d 
863, 129 W.Va. 284. 

19 C.J. p 81 note 11. 

Befusal of conjugal rights as: 
Cruelty see supra § 32. 

Desertion see supra § 36. 

Ground for divorce see supra § 51. 

33. In New York 

(1) Under Civ.Prac.Act § 1163 (L. 
1920 c 925), wife’s refusal of mari¬ 
tal privileges constitutes defense to 
her action for abandonment and to 
compel support, notwithstanding 
agreement that marriage was not to 
be consummated until religious cere¬ 
mony. 

N.Y.—Mirizio v. Mirizio, 150 N.E. 
605, 242 N.T. 74. 

(2) However, it has been held that 
the mere refusal by a wife of mari- 
:tal intercourse without sufficient rea¬ 


son is not justification for the hus¬ 
band’s abandonment of her. 

N.T.—Risk V. Risk, 195 N.Y.S. 636, 
202 App.Div, 299. 

33.5 Vt,—Guibord v. Guibord, 44 A. 
2d 158, 114 Vt. 378. 

33.10 N.Y.—Dahnken v. Dahnken, 
161 N.Y.S.2d 539. 

33.15 N.Y.—^Dahnken v. Dahnken, 
supra. 

34. Iowa.—Tipton v. Tipton, 151 N. 
W. 90, 169 Iowa 182, Ann.Cas.l916C 
360. 

Pa.—Toomey v. Toomey, Com.Pl., 37 
Del.Co. 335. 

19 C.J. p 81 note 13. 

Indignities invited by defendant 
Alleged indignities to person suf¬ 
fered by wife as a result of hus¬ 
band’s excessive drinking, in so far 
as they were invited by similar con¬ 
duct of wife in indulging in exces¬ 
sive drinking did not constitute 
grounds for divorce justifying her 
desertion of husband. 

Pa.—Charlton v. Charlton, 49 A.2d 
526, 159 Pa.Super. 607. 

Where husband’s egregious con¬ 
duct was cause of unpleasant nag¬ 
ging by wife, husband’s desertion of 
wife for statutory period because of 
such nagging was not justified and 
authorized a decree of divorce a 
vinculo matrimonii for wife. 
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Md.—Stevens v. Stevens, 39 A.2d 690, 
183 Md. 599. 

34.50 N.C.—Byers v. Byers, 25 S.E 
2d 466, 223 N.C. 85. 

Statute construed 

Under statute fixing two years’ 
separation without cohabitation as 
ground for divorce, if separation was 
not induced or justified by a cause 
chargeable to party seeking divorce, 
“cause” which will bar divorce on 
that ground does not refer to other 
grounds for divorce, but must be left 
to determination of trial court in 
exercise of a sound discretion, 

Wyo.—Jegendorf v. Jegendorf, 157 
P.2d 280, 61 Wyo. 277. 

34.55 D.C.—Parks v. Parks, 116 F.2d 
556, 73 App.D.C. 93. 

Tex.—^Robertson v. Robertson, Civ. 

App., 217 S.W.2d 132. 

Not subject to usual defenses 

Statute providing for divorce after 
ten-years separation not subject to 
defenses applicable to other grounds 
for divorce. 

Tex.—Christoph v. Sims, Civ.App., 
234 S.W.2d 901, error refused no 
reversible error. 

35. N.C.—Sitterson v. Sitterson, 131 
S.E. 641, 191 N.C. 319, 51 A.L.R. 
760. 

Imprisonment as defense to action 
on ground of desertion see supra 
subdivision d(2) of this section. 
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similar statutes it has been held that the separation 
may exist notwithstanding defendant^® or plain- 
tiff36.5 ig imprisoned. 

Prior suit. It has been held that the period of sep¬ 
aration required by the statute is not interrupted by 
a prior suit for divorce or separation,37 and that 
the existence of a decree of divorce a mensa et thoro 
is no defense.37.5 

§ 56(6). - Nonsupport 

Where the di*ound alleged for divorce is nonsupport, 
reasonable cause for nonsupport, such as abandonment 
without just cause, may be shown by way of defense. 

Where the ground alleged for divorce is non¬ 
support, as discussed supra § 43, reasonable cause 
for nonsupport may be shown by way of de- 
fense.3'7-50 A wife who abandons the family home 
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against her husband's consent cannot complain that 
he does not provide for her,3S unless his conduct is 
such as to justify her in withdrawing from him.^S 

False charges of infidelity made by a wife do not 
justify the husband in failing to support her."^® 

§ 57. Agreement for Separation 

a. In general 

b. Desertion as cause 

a. In Greneral 

While a valid and subsisting separation agreement 
has been held to bar an action for separation, such agree¬ 
ment, as a general rule, is not a bar to a divorce. 

While a valid and subsisting separation agreement 
has been held to bar an action for separation, 
such agreement, as a general rule, is not a bar to a 


Ixuprisoxunent of complaining- party 
Husband held not entitled to di¬ 
vorce on ground of two years’ sepa¬ 
ration from his wife, where separa¬ 
tion was caused by husband’s im¬ 
prisonment for crime, since no relief 
will be granted in any case where 
action is predicated in whole, or in 
part, on plaintiff’s violation of crim¬ 
inal or penal state laws. 

N.C.—Rej'nolds v. Reynolds, 181 S.E. 
338, 208 N.C. 428. 

36. Ky.—^Davis v. Davis, 43 S.W. 
168, 102 Ky. 440, 19 Ky.L. 1520, 39 
L.R.A. 403. 

36.5 Ky.—Colston v. Colston, 179 
S.W.2d 893, 297 Ky. 250. 

37. La.—North v. North, 113 So, 852, 
164 La. 293—McCubbin v. McCub- 
bin, 111 So. 481, 1C3 La. 20. 

37.5 Ariz.—Ryland v. Ryland, 174 
P.2d 741, 65 Ariz. 97. 

Prior decree of divorce a mensa et 
thoro as bar to action for divorce 
generally see infra § 174. 

37.50 “Reasonable cause” not shown 
Pa.—Commonwealth v. Easom, Quar. 

Sess., 30 North.Co. 197. 

38. Mont.—Damm v. Damm, 266 P. 
410, 82 Mont. 239. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

19 C.J. p 82 note 14. 

39. Mich.—Page v. Page, 16 N.W. 
245, 51 Mich. 88. 

40. Mass.—^French v. French, 14 
Gray 186. 

40.50 N.Y.—^McAvoy v. McAvoy, 74 
N.Y.S.2d 714, 272 App.Div. 1100, 
appeal dismissed 82 N.E.2d 581, 298 
N.Y. 678—Oatman v. Oatman, 46 N. 
Y.S.2d 269, 267 App.Div. 805. 

Durso V. Durso, 123 N.Y.S.2d 380, 
205 Misc. 446—^Landau v. Kramer, 
102 N.Y.S.2d 468, 199 Misc. 217— 
Duchini v. Duchini, 251 N.Y.S. 461, 
140 Misc. 656. 

Berkley v. Berkley, 142 N.Y.S.2d 
273—^Friedman v. Friedman, 114 
N.Y.S.2d 874—Jaffe v. Jaffe, 108 


N.Y.S.2d 757, affirmed 127 N.Y.S.2d 
576, 283 App.Div. 738—Fierman v. 
Fierman, 62 N.Y.S.2d 650—^Weimar 
V. IVeimar, 25 N.Y.S.2d 343. 

A valid and subsisting provision 
for support and maintenance in a 
separation agreement bars mainte¬ 
nance of a separation action. 

N.Y.—Borax v. Borax, 149 N.E.2d 
326. 4 N.Y.2d 113, 172 N.Y.S.2d 
805. 

Jurisdiction not ousted 

It has been held that a separation 
agreement does not oust court of 
jurisdiction of a separation action. 
N.Y.—^Zysman v. Zysman, 251 N.Y.S. 
355, 140 Misc. 617. 

Fact that husband has become af- 
fluent since execution of agreement, 
and can pay more, does not entitle 
wife to a judicial separation. 

N.Y.—Berkley v. Berkley, 142 N.Y.S. 
2d 273. 

Adultery and cruel and inhuman 
treatment 

(1) A subsisting separation agree¬ 
ment has been held to bar an action 
for separation on grounds of alleged 
adultery and cruel and inhuman 
treatment. 

N.Y.—Borax v. Borax, 161 N.Y.S.2d 
232, 3 A.D.2d 404, reargument and 
appeal denied 163 N.Y.S.2d 364, 
3 A.D.2d 897, affirmed 172 N.Y.S. 
2d 805, 4 N.Y.2d 113, 149 N.E.2d 
326. 

(2) So a separation agreement, not 
prohibiting either party from insti¬ 
tuting action for divorce, precluded 
wife from securing a judicial separa¬ 
tion, notwithstanding husband ob¬ 
tained divorce from Mexican court 
not having jurisdiction, remarried 
and lived openly with other woman 
as his wife, although wife could re¬ 
sort to action for divorce if hus¬ 
band had committed adultery. 
N.Y.—Polakoff V. Polakoff, 23 N.Y.S. 

2d 259, 175 Misc. 354. 

(3) However, it has been held that 
a separation by mutual consent is not 
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sufficient as a defense to a cause of 
action for separation on the ground 
of acts of cruel and inhuman treat¬ 
ment, such as living in open and 
notorious adultery with another 
woman whom he holds out as his 
wife. 

N.T.—Robles V. Robles, 81 N.Y.S.2d 

853. 

Void agreement no bax 

(1) Separation agreement which is 
void because of failure to provide for 
the -wife’s support constitutes in it¬ 
self no defense to an action for di¬ 
vorce. 

N.Y.—Reischfield v. Reischfield, 166 

N.Y.S. S9S, 100 Misc. 561. 

(2) Separation agreement provid¬ 
ing that husband was to pay -wife one 
hundred dollars a -week for mainte¬ 
nance and support but providing that 
if -wife should engage in retail busi¬ 
ness in certain city, similar to that 
conducted by husband, wife’s right 
to alimony should be suspended, -was 
void under statute because it relieved 
husband of his duty to support wife, 
and contract did not afford husband 
a defense in wife’s separation suit. 
N.Y.—^Haas v. Haas, 80 N.E.2d 337, 

298 N.Y. 69, 4 A.L.R.2d 726. 

Breach of agreement 

(1) Generally, if husband fails to 
perform agreement, wife may treat 
agreement as terminated and hus¬ 
band may not avail himself of it as 
a defense to a separation action. 

N.Y.—Nilsson v. Nilsson, 108 N.Y.S. 

2d 954, 200 Misc. 841—^Newport v. 

Newport, 228 N.Y.S. 313, 131 Misc. 

851. 

Zalewski v. Zalewski, 101 N.Y.S. 

2d 950. 

(2) However, a covenant against 
molestation contained in a separa¬ 
tion agreement is an independent 
covenant, and breach of such cov¬ 
enant by husband does not preclude 
his raising separation agreement as 
a bar to a separation action by his 
wife. 
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divorce,and this is so although the cause of ac¬ 
tion accrued before the agreement was entered 
into,42 in the absence of a covenant, express or im¬ 
plied, not to sue for past offenses,43 although such 
covenant is no defense if entered into in ignorance 
of the fact that a past offense had been comniitted.44 

Adultery committed after the execution of an 
agreement of separation has been held to be a ground 
for divorce.45 

Agreement not to support. An antenuptial agree¬ 
ment between husband and wife that the husband 


need not support the wife is invalid, and constitutes 
no defense to an action for separation.46 

b. Desertion as Cause 

An unrevoked agreement for separation ordinarily 
precludes either of the spouses from obtaining a divorce 
for desertion, although it is not a bar per se. 

An unrevoked agreement for separation under 
which the spouses are living apart ordinarily pre¬ 
cludes either of them from obtaining a divorce for 
desertion.47 However, the agreement is not a bar 
per se.48 Where other circumstances are present, 


N-Y.—Borax v. Borax, 149 N.E.2d 
326. 4 N.T.2d 113, 172 N.Y.S.2d 805. 

Ziimited agTeeiuexits 

(1) Where agreement between 
husband and wife provided for wife’s 
acceptance of a lump sum in lieu of 
support up to a specified date, but 
no provision was made with respect 
to husband’s obligation beyond that 
date, agreement was not a defense 
to action for separation because of 
non-support instituted after that 
date. 

N.T.—Zylberman v. Zylberman, 52 
N.T.S.2d 652. 

(2) An alleged agreement of sep¬ 
aration which dealt only with ques¬ 
tions of support and rearing of chil¬ 
dren of marriage, even though en¬ 
forceable, would not be a defense to 
wife’s separation action. 

N.T.—Tillinghast v. Tillinghast, 16 
N.T.S.2d 863, 258 App.Div. 350, re- 
argument denied 18 N.Y.S.2d 747, 
259 App.Div. 761. 

Support order not ‘^agreement” 

An order entered by domestic rela¬ 
tions court, after agreement between 
parties, that husband should pay 
specified amount for support of wife 
and children has been held not to 
constitute a “separation agreement” 
between parties which, as long as it 
remained in force, would preclude 
wife from maintaining action for 
decree of separation and permanent 
support. 

N.Y.—^Weimar v. Weimar, 25 N.T.S. 
2d 343. 

41. Fla.—^Epstein v. Epstein, 73 So. 
2d 281—^Macfadden v. Macfadden, 
26 So.2d 502, 157 Fla. 477. 

Mont.—Sherman v. Sherman, 211 P. 
321, 65 Mont. 227. 

N.T.—Mazzilli v. Mazzilll, 137 N.T.S. 
2d 183. 

19 C.J. p 82 note 17. 

Agreement as to support or property 
rights 

Agreement between husband and 
wife with respect to support or prop¬ 
erty rights does not bar an action for 
•divorce. 

Md.—^Kelsey v. Kelsey, 46 A.2d 627, 
186 Md. 324. 

Suit based on voluntary separation 

A separation agreement signed by 


husband and wife after husband de¬ 
serted wife was no defense to hus¬ 
band’s suit for absolute divorce on 
ground of voluntary separation for 
specified period. 

B.C.—Parks v. Parks, IIS F.2d 556, 
73 APP.D.C. 93. 

42. Fla.—Macfadden v. Macfadden, 
26 So.2d 502, 157 Fla. 477. 

Mont.—Sherman v. Sherman, 211 P. 

321, 65 Mont. 227. 

N.T.—^Braunstein v. Braunstein, 12 
N.T.S.2d 491, 257 App.Div. 206. 

19 C.J. p 82 note 18. 

Separation agreement as not consti¬ 
tuting condonation of previously 
existing cause for divorce see infra 
§ 60. 

Wife may maiutaiu action for 
separation because of nonsupport 
whether ground accrued before or 
after agreement of separation was 
entered into. 

N.Y.—^Zylberman v. Zylberman, 52 
N.T.S.2d 652. 

43. Mont.—Corpus Juris cited in 
Ward V. Ward, 264 P. 667, 671, 81 
Mont. 587—Corpus Juris cited in 
Sherman v. Sherman, 211 P. 321, 

322, 65 Mont. 227. 

N.Y.—Braunstein v, Braunstein, 12 
N.Y.S.2d 491, 257 App.Div. 206. 

19 C.J. p 82 note 19. 

44. Vt.—Canning v. Canning, 89 A. 

1088, 87 Vt. 492, Ann.Cas.l916C 

344. 

19 C.J. p 82 note 20. 

45. D.C.—Carman v. Carman, 102 
P.2d 272, 70 App.D.C, 4, 122 A.L.R, 
1317. 

Md.—Melson v. Melson, 134 A. 136, 
151 Md. 196. 

19 C.J. p 82 note 21. 

46. N.Y.—Crogg V. Gregg, 231 N.T. 
S. 221, 133 Misc. 109. 

47. Cal.—Nathan v. Nathan, 269 P. 
628. 

D.C.—Lort V. Lort, 198 P.2d 698, 91 
U.S.App.D.C. 118, 34 A.L.R.2d 951 
—Parks V. Parks, 98 P.2d 235, 68 
App.D.C. 363. 

Ga.—Phinizy v. Phinizy, 114 S.E. 185, 
154 Ca. 199. 

Ill.—Scheuer v. Scheuer, 247 Ill.App. 
463. 

Ky.—Sanders v. Sanders, 211 S.W. 
425, 184 Ky. 119. 
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N.T.—In re Brown’s Will, 274 NY 
S. 924, 153 Misc. 282. 

Robles V. Robles, 81 N.T.S 2d 
853. 

Pa.—Lewis v. Lewis, 95 Pa.Super 
584. 

Gehris v. Gehris, Com.Pl., 42 
Berks Co. 272—Hornbeck v. Horn- 
beck, Com.Pl., 47 Lack.Jur. 26. 
Va.—Corpus Juris quoted in Butler 
V. Butler, 133 S.E. 756, 758, 145 
Va. 85. 

19 C.J. p 82 note 23. 

Consent to desertion see supra § 38. 

Agreement made before or after 
separation 

Distinction between agreement of 
spouses to live separate and apart 
made before separation, and one 
made after separation, is immaterial 
relative to right to divorce for de¬ 
sertion. 

Va.—Butler v. Butler, 133 S.E. 766, 
145 Va. 85. 

Fending divorce suit 
Where parties to marriage are 
living apart by consent during time 
petition for divorce is pending, there 
IS no desertion such as affords 
ground for divorce. 

R.I.—^Kraweyzk v. Krawcyzk, 102 A. 
2d 870, 81 R.I. 335. 

48. D.C.—Lort v. Lort, 198 F.2d 598, 
91 U.S.APP.D.C. 118, 34 A.L.R.2d 
951. 

Md.—Melson v. Melson, 134 A. 136, 
151 Md. 196. 

Where agreement was induced by 
defendant’s misconduct, it will not 
prevent court from holding that 
separation was an abandonment. 
Ala.—-Gee v. Gee, 32 So.2d 657, 249 
Ala. 642. 

Agreement to live apart until re¬ 
ligious ceremony 

Religious marriage ceremonies 
should be encouraged, but neither 
of parties to marriage without 
church’s blessing will be heard to 
complain, and fact that they never 
lived together because of agreement 
not to do so until performance of 
religious ceremony constitutes no de¬ 
fense to wife’s action for separate 
maintenance on ground of abandon¬ 
ment. 
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the agreement becomes merely one of the factors to 
be considered, and the question must be determined 
on its merits in each case.49 The important con¬ 
sideration is whether the separation was consented 
to, or acquiesced in, by the innocent party, who, 
except for such consent or acquiescence, would have 
been privileged to secure a divorce.so An agree¬ 
ment obtained by either party without the real'con- 
currence of the other does not operate as a bar to 
divorce on the ground of desertion ;5i and where the 
sole purpose of the agreement is to adjust the prop¬ 
erty rights of the parties, it does not affect the legal 
consequences flowing from the prior desertion.52 

A separation under an agreement is not convert¬ 
ed into a desertion merely because one of the par¬ 
ties does not fulfill all of the terms of the agree¬ 
ment.®® 

Bay to (iccTticd cctusc of action. An agreement 
for separation is not a bar to a suit for divorce for 
desertion w'here the cause of action had fully ac¬ 
crued at the time the agreement was entered into.®^ 

Termination of agreement. Where an agreement 
for separation is revoked by the cohabitation of the 
parties and the resumption of the marital relation, 
it is no bar to a cause of action for desertion ac¬ 
cruing after the revocation of the agreement.®® In 
addition, where the complaining party requests de¬ 
fendant to resume the marital relation and defend- 
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j ant refuses, the agreement is not a bar.®® 

§ 58. Antenuptial Knowledge of Cause 

Antenuptial knowledge by the complainant of the 
cause for divorce ordinarily is a bar to the action. 

Knowledge uy complainant of the cause for di¬ 
vorce at the time the marriage was contracted ordi¬ 
narily is a bar to the suit^T 

However, antenuptial knowledge of the wife’s un¬ 
chastity has been held not to affect the husband's 
right to a divorce for her subsequent adultery.'^5 
In any case, it is not sufficient merely to show that 
complainant had such information as would have 
led to discovery of the fact if it had been diligently 
pursued,'^5.5 it must be shown chat complainant 

had actual knowledge or had such information as 
would lead a reasonably prudent person to believe 
the particular fact/^S-^o 

§ 59. Condonation 

a. In general 

b. Offenses which may be condoned 

c. Condonation as conditional 

d. Operation and effect 

a. In General 

At common law and under statutes condonation is a 
defense available to the defendant in proper cases, con¬ 
donation being forgiveness, express or implied, of an an- 


N.T.—Vernoia v. Vernoia, 71 N.T.S. 
2d 159. 

49. D.C.—Lort v. Lort, 198 F.2d 598, 
91 U.S.App.D.C. 118, 34 A.L.R.2d 
951—Parks v. Parks, 98 F.2d 235, 
68 App.D.C. 363. 

Va.—Butler v. Butler, 133 S.E. 756, 
145 Va. 85. 

50. D.C.—Lort v. Lort, 198 F.2d 598, 
91 U.S.APP.D.C. 118, 34 A.L.R.2d 
951—Parks v. Parks, 98 F.2d 235, 
68 App.D.C. 363. 

Silent acquiescence insujfflcient 

Pa.—Shollenberg’er v. Shollenberger, 
Com.Pl., 35 Berks Co. 227. 

51. U.S.—Parks v. Parks, 98 F.2d 
235, 68 App.D.C. 363. 

Va.—Butler v. Butler, 133 S.E. 756, 
145 Va. 85. 

19 C.J. p 82 note 25. 

52. Va.—Butler v. Butler, supra. 

19 C.J. p 82 note 26. 

53. Md.—Barclay v. Barclay, 56 A. 
804, 98 Md. 366. 

54. Cal.—^Walker v. Walker, 112 P. 
479, 14 C.A. 487. 

Mont.—Ward v. Ward, 264 P. 667, 
81 Mont. 5S7. 

55. Mont.—^Ward v. Ward, supra. 

56. Cal.—Howdershell v. Howder- 
shell. 195 P. 732, 50 C.A. 374. 

27A C.J.S.--13 


57. Ark.—Corpus Juris Secundum 
cited in Williamson v. Williamson, 
204 S.W.2d 785, 787, 212 Ark. 12. 
Iowa.—Corpus Juris Secundum 
quoted in Clough v. Clough, 84 N. 
W.2d 16, 18, 248 Iowa 1090. 

Miss.—Corpus Juris Secundum cited 
in Kincaid v. Kincaid, 43 So.2d 108, 
109, 207 Miss. 692, 15 A.L.R.2d 
667. 

Mo.—Rankin v. Rankin, App., 17 S.W. 
2d 381. 

19 C.J. p 82 note 29. 

However, it has been held that a 
wife should not be compelled to sub¬ 
mit to indignities because she knew 
of husband’s bad temper when she 
married him. 

N.T.—^Fleischer v. Fleischer, 229 N. 
T.S. 77, 224 App.Div. 46, 

Action on ground of fraud 

Where a man marries his fiancee 
after learning of certain peculiar¬ 
ities, he is estopped to seek to di¬ 
vorce her on ground of fraud in 
concealing from him her mental con¬ 
dition consisting of those same ir¬ 
regularities. 

Pa.—^Zisser v. Zisser, 60 Pa.Dist. & 
Co. 21, 58 Dauph.Co. 185. 

Conduct no worse than before mar. 
riage 

A woman living with man, to 
whom she was not married, for three 
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years, during which period he was 
guilty of continued indignities, cruel¬ 
ties, and drunkenness, notwithstand¬ 
ing which she subsequently married 
him without exacting promise of ref¬ 
ormation, was not entitled to di¬ 
vorce because of his subsequent in¬ 
dignities, cruelty, and drunkenness 
no worse than before marriage. 

Ark.—Williamson v. Williamson, 204 
S.W.2d 785, 212 Ark. 12. 

Habitual iutemperauce 

Habitual intoxication of a hus¬ 
band affords no ground for divorce 
where at the time of the marriage 
the wife knew that he was a slave to 
intoxicants. 

Ky.—Tilton v. Tilton, 29 S-W. 290, 
16 Ky.L. 538. 

Mo.—Rankin v. Rankin, App., 17 S. 
W.2d 381. 

58. Mo.—Corpus Juris cited in 
Wade V. Wade, App., 229 S.W. 432, 
438. 

Wash.—^Froehlich v. Froehlich, 262 
P. 118, 146 Wash. 175. 

19 C.J. p 83 note 30, 

58.5 Miss.—Kincaid v. Kincaid, 43 
So.2d 108, 207 Miss. 692, 15 A.L.R. 
2d 667. 

58.10 Miss.—Kincaid v. Kincaid, 
supra. 
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tecedent matrtmonial offense, usually on condition that 
the offense shall not be repeated and that the offender 
shall thereafter treat the forgiving party with conjugal 
kindness. 

Condonation is a defense available to defendant 
in proper cases.In some jurisdictions the de¬ 
fense rests on common-law principles and is not 
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governed by statute,58-55 but in others it is governed 
by statute.58-60 Condonation in the law of divorce 
means forgiveness, express or implied, by one spouse 
for a breach of marital duty by the other.58.65 ]\/Jore 
specifically, it is the forgiveness of an antecedent 
matrimonial offense on condition that it shall not be 
repeated,59 and that the offender shall thereafter 


58.50 Ala.—Hammon v. Hammon, 
48 So.2d 202, 254 Ala. 2S7. 

Ark.—Buck v. Buck, 171 S.W.2d 939, 

205 Ark. 918. 

Fla.—Scott V. Scott, 45 So.2d 878. 
Ga.—^Dixon v. Dixon, 89 S.E.2d 473, 
211 Ga. 869. 

Kan.—Stafford v. Stafford, 181 P.2d 
491, 163 Kan. 162. 

Mich.—Frey v. Frey, 46 N.W.2d 462, 
330 Mich. 60. 

Miss-—Starr v. Starr, 39 So.2d 520, 

206 Miss. 1. 

Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 593. 

N’.Y.—Solomon v. Solomon. 49 NE.2d 
470, 290 N.Y. 337, motion denied 
53 N.E.2d 571, 291 N.Y. 801. 

Ohio.—^^Veller v. Weller, App., 42 
N.E.2d 458. 

Hufflne V. Huffine, Com.PL, 74 
N.E.2d 764. 

Tex.—Pennington v. Pennington, Civ. 
App., 195 S.W.2d 677, refused no 
reversible error. 

Va.—Williams v. Williams, 50 S.E.2d 
277, 188 Va- 543. 

Question of condonation is pe- 
ciUiarly a matter of defense in trial 
of divorce case on its merits. 

Ga.—Johnson v. Johnson, 82 S.E.2d 
831, 210 Ga. 795. 

An insane spouse injured by wrong 
committed by other spouse, may, on 
recovering reason, condone wrong, 
or continue marriage relation not¬ 
withstanding delinquencies of other 
spouse. 

Ind.—State ex rel. Quear v. Madison 
Circuit Court, 99 N.E.2d 254, 229 
Ind. 503. 

In l^ouisiana 

(1) Under Civ.Code § 152 the ac¬ 
tion of separation is extinguished by 
the reconciliation of the parties, ei¬ 
ther after the facts which might 
have given ground to such action 
or after the action had been com¬ 
menced. 

La.—Collins v. Collins, 193 So. 702, 
194 La. 446. 

(2) A reconciliation has the same 
effect as condonation does in the 
common-law states. 

La.—Hill V. Hill, 38 So. 678, 112 La. 
770. 

58.55 Nev.—^Ramsay v. Ramsay, 244 
P.2d 381, 69 Nev. 176. 

Ohio.—^Hufflne v. Huffine, Com.Pl., 74 
N.E.2d 764. 

58.60 Ky.—Stephens v. Stephens, 
280 S.W.2d 557. 


Mont.—Bickford v. Bickford, 22 P.2d 
306, 94 Mont. 314. 

58.65 Ky.—York v. York, 280 S.W. 
2d 553. 

Nev.—^Ramsay v. Ramsay, 244 P.2d 
381, 69 Nev. 176. 

Ohio.—Duff V. Duff, App., 126 N.E. 
2d 466. 

Other definitions 

(1) Condonation means the volun¬ 
tary forgiveness and remission of a 
known wrong by a spouse which 
would have entitled the other spouse 
to a divorce, so as to restore the 
offending party to the same position 
he or she occupied before the wrong. 
Del.—Greco v. Greco, 121 A. 666, 2 

W.W.Harr. 242. 

(2) Condonation means blotting 
out of offense imputed, so as to re¬ 
store offending party to same posi¬ 
tion occupied before offense was com¬ 
mitted. 

Me.—Christensen v. Christensen, 134 
A. 373, 125 Me. 397. 

Mo.—Ratcliff V. Ratcliff, 288 S.W. 

794, 221 Mo.App. 944. 

Pa.—Paterson v. Paterson, Com.Pl., 
37 West.L.J. 33, affirmed 115 A. 2d 
919, 178 Pa.Super. 615. 

19 C.J. p 84 note 43 [a]. 

(3) Condonation is the pardon of 
a known violation of the marriage 
relation, and is not an absolute but 
a conditional forgiveness. 

Mo.—O’Neil v. O’Neil, App., 264 S.W. 
61. 

(4) Condonation means the pardon 
of an offense; the voluntary over¬ 
looking or forgiveness of an offense, 
by treating the offender as if it had 
not been committed. 

D.C.—^Marshall v. Marshall, 3 F.2d 
344, 55 App.D.C. 173, 40 A.L.R. 624. 
Okl.—Panther v. Panther, 295 P. 219, 
147 Okl. 131. 

(5) Condonation is conditional for¬ 
giveness of matrimonial offense 
committed by spouse. 

Mo.—^Ratcliff V. Ratcliff, supra. 

(6) Condonation is a conditional 
forgiveness of a matrimonial offense 
constituting a clear cause of divorce. 
Cal.—Baca v. Baca, 276 P.2d 609, 128 

C.A.2d 848. 

(7) Condonation is, rather than 
matter of strict contract, question of 
whether facts warrant presumption 
that there was forgiveness, reconcil¬ 
iation, reunion, and restoration of all 
marital rights. 

Mich.—^Melinn v. Melinn, 44 N.W.2d 
886, 329 Mich. 96—^Farley v. Par¬ 
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ley, 270 N.W. 711, 278 Mich. 361 
109 A.L.R. 678. 

(8) Further definitions. 

Ala.—Cox V. Cox, 100 So.2d 35—^Har¬ 
bin V. Harbin, 32 So.2d 537, 249 Ala. 
616—Brown v. Brown, 121 So. 386 
219 Ala. 104. 

Cal.—Hawkins v. Hawkins, 286 P. 
747, 104 C.A. 608. 

Mich.—Barber v. Barber, 41 N.W.2d 
463, 327 Mich. 5. 

Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184—Needham v. 
Needham, App., 299 S.W. 832. 

N.Y.—Ryan v. Ryan, 229 N.Y.S. 511, 
132 Misc. 339—^Kreighbaum v. 
Kreighbaum, 192 N.Y.S. 516, 118 
Misc. 100. 

N.C.—State v. Manos, 167 S.E. 493, 
204 N.C. 52. 

Okl.—Panther v. Panther, 295 P. 219, 
147 Okl. 131. 

Or.—Payne v. Payne, 72 P.2d 536, 
157 Or. 428—^Amend v. Amend, 296 
P. 875, 135 Or. 550, 76 A.L.R. 986. 
R.I.—Mason v. Mason, 124 A. 730, 46 

R. I. 43. 

Va.—Martin v. Martin, 184 S.E. 220, 
166 Va. 109. 

State of mind 

Condonation is a state of mind. 
Conn.—McCarthy v. McCarthy, 195 

A. 607, 123 Conn. 409. 

Mass.—Quigley v. Quigley, 38 N.E.2d 
624, 310 Mass. 415—Drew v. Drew, 
144 N.E. 763, 250 Mass. 41. 

59. Ark.—^Bridwell v. B rid well, 231 

S. W.2d 117, 217 Ark. 514. 

Colo.—Richardson v. Richardson, 

236 P.2d 121, 124 Colo. 240. 

Fla.—Macfadden v. Macfadden, 26 So. 
2d 502, 157 Fla. 477—Kollar v. Kol- 
lar, 21 So.2d 356, 155 Fla. 705— 
Masilotti v. Masilotti, 7 So.2d 132, 
150 Fla. 86—Phillips v. Phillips, 1 
So.2d 186, 146 Fla. 311. 

Ga.—^Livingston v. Livingston, 86 S. 

B. 2d 288, 211 Ga. 420—Day v. Day, 
81 S.B.2d 6, 210 Ga. 454—Morris v. 
Morris, 43 S.E.2d 639, 202 Ga. 431 
—Brinson v. Brinson, 40 S.E.2d 
535, 201 Ga. 540—Duncan v. Dun¬ 
can, 192 S.E. 215, 184 Ga. 602— 
Dowry v. Lowry, 153 S.E. 11, 170 
Ga. 349, 70 A.L.R. 488. 

Idaho.—Chresst v. Chresst, 295 P.2d 
704, 77 Idaho 486. 

Ill.—Oilman v. Oilman, 71 N.E.2d 50, 
396 Ill. 176—Teal v. Teal, 155 N. 
E. 28, 324 Ill. 207. 

Dunivant v. Dunivant, 125 N.E. 
2d 836, 5 Ill.App.2d 481—King v. 
King, 121 N.E.2d 347, 3 Ill.App.2d 
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treat the forgiving party with conjugal kindness/>0 
Condonation is sometimes defined by statute.6i It 
is an affirmative defense,^2 favored by the law,^^ 


and has been distinguished from a mutual reconcilia- 
tion,^3.5 as as from other defenses, such as 


255—Broadbent v. Broadbent, 114 
N.E.2d 425, 351 Ill.App. 192—Ras- 
gaitis V. Rasgaitis, 107 ]Sr.E.2d 273, 
347 Ill.App. 477—Jaworski v. Ja- 
worski, 94 N.E.2d 92, 341 Ill.App. 
422—Clancy v. Clancy, 46 N.E.2d 
143, 317 Ill.App. 379. 

Ind.—Heckman v. Heckman, 134 N. 
E.2d 695, 235 Ind. 472. 

David V. David, 66 NE.2d 284, 
116 Ind.App. 603—Corpus Juris 
Secuudum cited in Hash v. Hash, 
59 N.E.2d 735, 737, 115 Ind.App! 
437. 

Iowa.—^Zuerrer v. Zuerrer, 27 N.W.2d 
260, 238 Iowa 402. 

La.—Corpus Juris cited in Martin v. 

Martin, 92 So. 46, 49, 151 La. 530. 
Me.—Corpus Juris cited in Lausier 

V. Lausier, 124 A. 582, 584, 123 Me. 
530. 

Md.—Cullotta V. Cullotta, 66 A.2d 
919, 193 Md. 374—Lissy v. Lissy, 
23 A.2d 39, 180 Md. 689. 

Mo.—Moll V. Noll, App., 277 S.W.2d 
853—Geary v. Geary, App., 277 S. 

W. 2d 327—Robbins v. Robbins, 
App., 257 S.W.2d 92—Taylor v. 
Taylor, App., 224 S.W.2d 412. 

Neb.—^Workman v. Workman, 83 N. 
W,2d 368, 164 Neb. 642—Sewell v. 
Sewell, 69 N.W.2d 549, 160 Neb. 
173—Kidder v. Kidder, 68 N.W.2d 
279, 159 Neb. 666—Wakefield v. 
Wakefield, 61 N.W.2d 208, 157 Neb. 
611—Hodges V. Hodges, 47 N.W.2d 
361, 154 Neb. 178—Wright v. 

Wright, 43 N.W.2d 424, 153 Neb. 
18—^Eicher v. Eicher, 26 N,W.2d 
808, 148 Neb. 173—Wetenkamp v. 
Wetenkamp, 299 N.W. 491, 140 Neb. 
392. 

Nev.—Corpus Juris cited in Thomp¬ 
son V. Thompson, 247 P, 545, 546, 
149 Nev. 375, 47 A.L.R. 569. 

Okl.—Corpus Juris Secundum cited 
in Every v. Every, 293 P.2d 612, 
614. 

Wash.—Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

19 C.J. p 83 note 31. 

Condonation as conditional see infra 
subdivision c of this section. 
Condonation in suits for separate 
maintenance see Husband and 
Wife § 612. 

Common.law definition recognized 

The common-law definition of 
“condonation’* is the forgiveness, ei¬ 
ther express or implied, by husband 
of his wife, or by wife of her hus¬ 
band, of all ofCenses known to the 
forgiver, with implied condition that 
offense or offenses shall not be re¬ 
peated. 

La.—Collins v. Collins, 193 So. 702, 
194 La. 446. 


“Condone” 

To "condone” as applied to 

grounds for divorce is to forgive. 

Miss.— Corpus Juris Secundum cited 
in Starr v. Starr, 39 So.2d 520, 523, 
206 Miss. 1. 

Mo.—Bliss V. Bliss, 142 S.W. 10SI, 
161 Mo.App. TO. 

60. Ark.—Bridwell v. Bridwell, 231 
S.-W.2d 117, 217 Ark. 514. 

—Corpus Juris Secundum cited 
in Daniels v. Daniels, 99 A.2d 717, 
719, 9 Terry 179. 

Fla.—^IMacfadden v. Macfadden, 26 
So.2d 502, 157 Fla. 477—Kollar v. 
Kollar, 21 So.2d 356, 155 Fla. 705 
—Masilotti V. Masilotti, 7 So.2d 
132, 150 Fla. 86—Phillips v. Phil¬ 
lips, 1 So.2d 186, 146 Fla. 311— 
Fekany v. Fekany, 160 So. 192, IIS 
Fla. 698. 

Ga.—Phinizy v. Phinizy, 114 S.E. 1S5, 
154 Ga. 199. 

ill-—Oilman v. Oilman, 71 N.E.2d 50, 
396 Ill. 176—Young v. Young, 154 
N.E. 405, 323 Ill. 608. 

Broadbent v. Broadbent, 114 N. 
E.2d 425, 351 Ill.App. 192—^Jawor- 
ski V. Jaworski, 94 N.E.2d 92, 341 
Ill.App. 422—Middleton v. Middle- 
ton, 90 N.E.2d 248, 339 Ill.App. 448 
—Clancy v. Clancy, 46 N.E.2d 143, 
317 IlLApp. 379. 

Ind.—^David v. David, 66 N.E.2d 284, 
116 Ind.App. 603— Corpus Juris 
Secundum cited in Hash v. Hash, 
59 N.E.2d 735, 737, 115 Ind.App. 
437. 

Iowa.—^Zuerrer v. Zuerrer, 27 N.W.2d 
260, 238 Iowa 402. 

Kan.— Corpus Juris cited in Mecke 
V. Mecke, 271 P. 275, 277, 126 Kan. 
760. 

Ky.— Corpus Juris quoted in Meyer 
V. Meyer, 10 S.W.2d 844, 845, 226 
Ky. 278. 

Md.—Cullotta V. Cullotta, 66 A. 2d 
919, 193 Md, 374—^Lissy v. Lissy, 
23 A.2d 39, 180 Md. 689—Hilbert 
V, Hilbert, 177 A. 914, 168 Md. 364. 

Okl,— Corpus Juris Secundum cited 
in Every v. Every, 293 P.2d 612, 
614. 

Or.— Corpus Juris cited in Saville v. 
Saville, 203 P. 584, 585, 103 Or. 117. 

ID C.J. p 83 note 32. 

61. Mont.—Bickford v. Bickford, 22 
P.2d 306, 94 Mont. 314. 

62. Fla.—Mickler v. Mickler, App., 
101 So.2d 157. 

Ga.—^Adams v. Adams, 103 S.E.2d 
566, 213 Ga. 875. 

Ill.—^Dunivant v. Dunivant, 125 N.E. 
2d 836, 5 Ill.App,2d 481—King v. 
King, 121 N.E.2d 347, 3 Ill.App.2d 
255— Corptis Juris Secundum cited 
in Rasgaitis v. Rasgaitis, 107 N.E. 
2d 273. 275, 347 IlLApp. 477. 

Nev.—Morris v. Morris, 258 P. 232, 
50 Nev. 298. 


N.J.—Morrone v. Morrone. 130 A.2d 
396, 44 N.J.Super. 36.",—Ssbia v. 
S-ibia, S4 A.2d 559, 16 N.J.Super. 
273. 

Rich v. Rich, 155 A. 412, 109 N. 
J.Eq. 216. 

N.Y.—Abbott V. Abbott, 228 N.Y.S. 
611, 132 Misc. 11. 

N.C.—Blakely v. Blakely, 119 S.E. 
4S5, 186 N.C. 351. 

Philippine.—Benedicto v. De la Ra¬ 
ma, 3 Philippine 34, reversed on 
other grounds 26 S.Ct. 4S5, 201 
U.S. 303, 50 L.Ed. 765. 

Tex.—Crittenden v. Crittenden, Civ. 
App., 214 S.W. 2d 670—Barta v. 
Barta, Civ.App., 253 S.W. 201. 

Vt.—Corpus Juris Secundum cited in 
Belville v. Belville, 45 A.2d 571. 
574, 114 Vt. 404. 

Va.—Martin v. Martin, 184 S.E. 220, 
166 Va. 109, 

W.Va.—Cottle v. Cottle, 40 S.E.2d 
863, 129 W.Va. 344. 

Pleading condonation as affirmative 
defense see infra § 114. 

ISTot raised in pleadings, trial, or 
briefs 

Decree denying husband a divorce 
despite proof of adultery should not 
be sustained on ground of condona¬ 
tion, where such defense vras not 
raised by pleadings, explored at tri¬ 
al or argued in briefs, but was ap¬ 
parently waived by wife. 

Ark.—^Ayers v. Ayers, 290 S.W.2d 24, 
226 Ark. 394. 

63. Idaho.—Chresst v. Chresst, 295 
P.2d 704, 77 Idaho 486. 

N.H.—Szulc V. Szulc, 72 A.2d 500, 96 
N.H. 190. 

N.Y.—^In re Chandler’s Will, 26 N.Y. 

S.2d 280, 175 Misc. 1029. 

R.I.—Brown v. Brown, 152 A. 423, 
51 R.I. 132. 

Tex.—Christoph v. Sims, Civ.App., 
234 S.W.2d 901, refused no reversi¬ 
ble error. 

19 C.J. p 84 note 42. 

Reason for rule 

(1) Condonation has been said to 
be favored because of its tendency 
to prevent divorce. 

N.Y.—Corey v. Corey, 62 N.Y.S.2d 
796. 

(2) It has also been said to be 
favored because of its tendency to 
effect reconciliation. 

N.H.—Szulc V. Szulc, 72 A.2d 500, 96 
N.H. 190. 

63.5 Or.—^Hollingsw’orth v. Hol¬ 
lingsworth, 229 P.2d 956, 191 Or. 
374. 

Bistinguished from complete recon. 
ciliation 

Condonation is ordinarily regard¬ 
ed as conditional and as leaving 
cause of action merely in suspense, 
whereas a complete reconciliation 
wipes out offense of desertion or 
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connivance.®^ 

Condonation usually presupposes the existence of 
a cause of action for divorce,®^ and the right lies 
with the innocent spouse and not with the guilty 
one.®® 

Since condonation to be effectual must be the vol¬ 
untary act of the injured party, see infra § 60, it 
is not so strict a bar against a wife as against a hus¬ 
band for the reason that she often submits through 
necessity.®" Condonation is more readily presumed 
against the husband than against the wife.®® 

b. Offenses Which May Se Condoned 

Condonation usually applies to all charges of matri¬ 
monial misconduct, although the doctrine has been held 
inappileab'e to causes of a continuing character. 


Reference in a divorce statute to condonation 
of a particular offense does not in itself exclude 
condonation as a defense to other charges.®®-®® j|. 
has been held that the doctrine of condonation ap¬ 
plies to all charges of matrimonial misconduct,®® 
although it has been also held that the doctrine is 
inapplicable to causes of a continuing character.*^® 
Condonation has been held to apply to adulter}'"! 
and to desertion,"^ but not where a divorce is sought 
because of imprisonment of a spouse,^2.5 or on the 
ground that the marriage was void because defend¬ 
ant was married to another.'--!® 

Cruel and inhuman treatment may be condoned,"® 
except that the cruelty is condoned only until the 
particular act is repeated and, where the statute 
making condonation a bar to divorce for adultery is 


abandonment and destroys original 
cause of action. 

N.T.—^In re Levine's Estate, 85 N’T. 
S.2d 3G3,194 Misc. 51S. 

64. “Connivance’' distingnislied 
Connivance must be the act of the 

mind before the offense has been 
committed, condonation is the re¬ 
sult of a determination to forgive an 
injury which was not known until 
after it was inflicted. 

Black L.D. 

Connivance see infra § 64. 

65. Fla.—^Anders v. Anders, 13 So. 
2d 603, 153 Fla. 54. 

Mass—^Hammond v. Hammond, 132 
N.E. 724, 240 Mass. 183. 

66. Ark.—^Buck v. Buck, 171 S.W. 
2d 939. 205 Ark. 918—McKay v. Mc¬ 
Kay, 290 S.W. 951, 172 Ark. 918. 

Cal—^Anderson v. Anderson, 228 P. 
715. 68 CA. 218. 

Fla.—Anders v. Anders, 13 So.2d 603, 
153 Fla. 54. 

N.J.—Coe V. Coe. 127 A. 39. 97 N.J. 
Eq. 57, affirmed 131 A 922. 99 N 
JEq. 422—^McLaughlin v. Mc¬ 
Laughlin. 107 A. 260, 90 NJEq. 
322 

Reformation of defendant see infra 
§ 63. 

Fla.— Corpus Juris Secundum cited 
in Anders v. Anders, 13 So 2d CO3, 
604. 153 Fla. 54. 

67. Ga—Duncan v. Duncan, 192 S. 
E. 215, 184 Ga 602. 

Ill—^Dunivant v. Dunivant, 135 N.B 
2d 836, 5 IllApp.2d 481—Clancy v. 
Clancy, 46 N.B.2d 143, 317 IlLApp. 
379. 

Md.—Glass V. Glass, 2 A.2d 443, 175 
Md. 693. 

Tex.— Corpus Juris cited lu McLe- 
more v. McLemore, Civ.App., 285 
SW. 693, 694. 

Vt.— Corpus Juris Secundum cited in 
Belville V. Belville, 45 A.2d 571, 
573, 114 Vt. 404. 

19 C.J. p 84 note 46. 

68. Ga.—^Lowry v. Lowry, 153 S E. 
11, 170 Ga. 349, 70 A.L.R. 488. 


68.50 Pa.—Bowden v Bowden, 53 A. 
2d 892. 161 P;i Super. 150 

69. Fla.—Scott v Scott. 45 So 2d 
878. 

Mmn—Mandelin v. Mandelin, 130 N. 

IV. 152. 120 Minn. 19S 
ND—Brandt v. Brandt, 33 N.W 2d 
020. 76 ND. 99. 

70. Del—Muir v. Muir, 86 A 2d 857, 
7 Terry 578. 

Ky—Meyer v. Meyer, 10 SW2d 811, 
220 Ky. 278. 

Me.—Lausier v. Lausier, 124 A. 382, 
123 Me. 530. 

Miss—^Manning v. Manning, 133 So 
673, 160 Miss 318. 

71. Ala.—^Harbin v. Harbin, 33 So. 
2d 537, 249 Ala. 616. 

N.J—Cook V. Cook, 128 A. 424, 97 
NJ.Eq. 264. 

N Y —Corey v. Corey, 62 N.T.S 2d 
796. 

Pa —^Berezin v. Berezin. 143 A.2d 
711, 186 Pa Super. 340—Boyer v. 
Boyer, 130 A 2d 265, 183 Pa.Super. 
260—^Boyles v. Boyles, 116 A 2d 
248. 179 Pa Super. 184—Bowden v. 
Bowden, 53 A.2d 893. 161 Pa.Super. 
150 

Del Sordo v. Del Sordo, Com.Pl, 
9 Fay.L.J. 142—Valvano v. Val- 
vano, Com.Pl, 47 LackJur. 197. 
Utah.—Griffiths v. Griffiths, 278 P 2d 
9S3, 3 Utah 2d 82. 

Wash.—^Robinson v. Robinson, 159 
P 2d 903, 23 Wash.2d 93. 

72. Ark.—^McKay v McKay, 290 S. 
W. 951, 172 Ark. 918. 

Ga.—^Hagan v. Hagan, 66 S E 2d 714, 
208 Ga. 315. 

Md.—Smith V. Smith, 84 A 2d 890, 
198 Md. 630. 

Interruption of desertion period by 
reconciliation see supra § 37. 

72.5 W^ash—Kosanke v. Kosanke, 
192 P.2d 337, 30 Wash. 523. 

72.10 Ohio.—^Kontner v. Kontner, 
139 N.E.2d 366, 103 Ohio App. 360, 
rehearing denied 145 NE.2d 495, 
103 Ohio App. 360. 
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73. Ind—Mitchell v. Mitchell, 133 
NE2d 79, 126 Ind App 377—^\^aii 
Antwerp v. Van Antwerp, 122 NE 
2d 137. 125 Ind.App 65. 

Kan—Goetz v. Goetz, 306 P.2d 167, 
ISO Kan. 569. 

Neb—^^Vakefield v. Wakefield, 61 X 
W.2d 208, 157 Neb 611—Hodges v 
Hodges, 47 N.W.2d 361, 154 Neb 
178. 

N J —Morrone v. Morrone, 130 A.2d 
396, 44 N.J.Super 305. 

Tenn.—Elrod v. Elrod, App, 296 S 
W.2d 840—Schwalb v Schwalb, 2SJ 
S.W 2d 661, 39 Tenn App 306. 

Tex—Brown v. Brown, Civ App., 191 
S.lV2d 814—Garza v. Garza, Civ 
App, 3 91 S.W.2d 767. 

Utah—Griffiths v. Griffiths, 278 P.2(l 
983, 3 Utah 2d 82. 

W.Va—Miles v. Miles, 48 S.E 2d 669, 
3 31 W.Va. 513—Norman v. Nor¬ 
man, 107 S.E. 407, 88 WVa. 640. 
Wis—Cascio v. Cascio, 4S N.W.2d 
510, 259 Wis. 273—Cudahy v. Cud¬ 
ahy. 258 NW. 168, 217 Wis. 353. 
19 C J. p S3 note 34. 

Not la same sense as adultery 
Cruel and inhuman treatment as 
ground of divorce cannot be con¬ 
doned ill same sense as adultery, but 
cruel and inhuman treatment may 
be forgiven, and cannot thereafter be 
relied on as ground for divorce, ex¬ 
cept on revival of some new act 
which brings back to life former 
misconduct previously forgiven. 
Tenn.—Humphreys v. Humphreys, 
281 SW2d 270, 39 Teiin.Arp. 09. 

Wife’s previous acts of adultery, 
condoned by husband, did not con¬ 
stitute any element for divorce on 
ground of cruel and inhuman treat¬ 
ment. 

Miss.—^Howell V. Howell. 56 So.2d 
392, 213 Miss. 141. 

74. Tex.—Garza v. Garza, Civ App, 
191 S W.2d 767—Murchieon v. Mui- 
chison. Civ App. 171 S W. 790. 

Revival of offense see infra 3 62. 
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silent as to cruelty, the court may apply the bar to 
cruelty, as was done in the ecclesiastical courts in 
England when such courts had jurisdiction of di- 
vorce.75 However, according to some authorities, 
while condonation is a defense to an action for di¬ 
vorce for adultery under the statute, where the stat¬ 
ute is silent as to cruelty, condonation is no bar,76 
but the resumption or continuance of marital rela¬ 
tions after the alleged acts of cruelty is merely a 
factor to consider in determining whether the ill 
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treatment was such as to make impossible the perma¬ 
nency of the marital status."" 

According to some authorities, personal indigni¬ 
ties rendering the condition of a spouse intolerable 
may be condoned,'^ but there is also authority to 
the contrary'. 

Habitual intoxication may be condoned.al¬ 
though condonation will not be inferred where the 
habits of intoxication continue ;5i and the fact that 


75. Tex.—^Wright v. Wright, 6 Tex. 

S. 

76. Ul Kentncky 

(1) Statutory condonation which 
takes away the right to divorce for 
adultery or lewdness is not applica¬ 
ble to the ground of cruel treatment. 
Ky.—Stephens v. Stephens, 280 S.W, 

2d 557—^Robb v. Robb, 137 S.W.2d 
385, 281 Ky. 729—^Meyer v. Meyer, 
10 S.W.2d 844, 226 Ky. 278. 

(2) In case where continuing of¬ 
fense, such as cruel treatment is 
ground for divorce, it has been held 
that condonation will not be implied 
from either living together of par¬ 
ties or acts of coition. 

Ky.—York v. York, 280 S.W.2d 553. 

(3) However, in an action for di¬ 
vorce on ground of cruel and in¬ 
human treatment complainant’s ac¬ 
quiescence in conduct complained of 
may bar a divorce. 

Ky.—Hannan v. Hannan, 256 S.W.2d 
485. 

In Pennsylvania 

(1) The supreme court has held 
that condonation, while a defense to 
a libel based on adultery, is not a 
bar to one based on cruel and bar¬ 
barous treatment and indignities to 
the person. 

Pa.—Nixon v. Nixon, 198 A. 154, 161, 
329 Pa. 256. 

(2) "The resumption of marital re¬ 
lations after the alleged cruelty and 
indignities is merely a factor to con¬ 
sider, Bortell V. Bortell, 78 Pa.Super. 
201, 203, 204, in determining whether 
the mistreatment was really such as 
to make permanency of the marital 
status impossible, that is, whether 
appellant's condition was really 
made intolerable. See Mathias v. 
Mathias, 174 A. 821, 114 Pa.Super. 
444; Cunningham v. Cunningham, 
181 A. 458, 119 Pa.Super. 380, 381. 
The rule sought to be adduced from 
Lacock V, Lacock, 74 Pa.Super. 378, 
and Epstein v. Epstein, 93 Pa.Super. 
398, IS that a reconciliation consti¬ 
tutes a conditional forgiveness bar¬ 
ring a divorce in this class of cas¬ 
es. These cases do not actually so 
bold, and the rule of the later cases 
(Mathias v. Mathias and Cunning¬ 
ham V. Cunningham, both supra) is 
established as the governing rule.” 
Pa.—^Nixon v. Nixon, supra. 


(3) This decision and views ex¬ 
pressed therein has been followed. 
Pa.—Boyer v. Boyer, 130 A.2d 265, 

183 Pa.Super. 260. 

Decker v. Decker, 66 Pa.Dist. & 
Co. 546, 51 Lanc.L.Rev. 283. 

(4) However, in some of the in¬ 
ferior courts it has been held that 
condonation is a bar to a suit for 
divorce for cruelty. 

—Gordeck v. Gordeck, 21 Pa.Dist. 
& Co. 240. 

Gauntt V. Gauntt, 34 Pa.Co. 100. 

(5) Further, in a case in which 
wife sought to justify her desertion 
on ground of cruelty it was broadly 
stated that ^voluntary cohabitation 
with complete forgiveness is gener¬ 
ally held to condone prior cruelty so 
long as the offense is not repeated.” 
Pa.—Greer v. Greer, 115 A.2d 794, 

797, 178 Pa.Super. 643. 

(6) Condoned acts of cruelty as 
not justifying desertion is discussed 
supra § 56 d (4) (c). 

77. Pa.—^Nixon v. Nixon, 198 A. 154, 
329 Pa. 256. 

Bortell V. Bortell, 78 Pa.Super. 
201 . 

Moyer v. Moyer, Com.Pl., 46 
Berks Co. 69—^Mills v. Mills, Com. 
PL, 10 Monroe D.R. 100, 64 Montg. 
Co. 185, 62 York Leg.Rec. 155. 

78. Mo.—^Adkins v. Adkins, 63 Mo. 
App. 351—Guthrie v. Guthrie, 26 
Mo.App. 566. 

79. Pa.—^Nixon v. Nixon, 198 A, 154, 
329 Pa. 256. 

Moyer v. Moyer, 124 A.2d 632, 
181 Pa.Super. 400—^Morgan v. Mor¬ 
gan, 91 A.2d 295, 171 Pa.Super. 625 
—Del Vecchio v. Del Vecchio, 84 
A.2d 261, 169 Pa.Super. 617—^Hahne 
V. Hahne, 77 A.2d 682, 168 Pa.Su¬ 
per. 324—^Klimkosky v. Klimlcosky, 
74 A.2d 497, 167 Pa.Super. 116— 
Harding v. Harding, 40 A.2d 869, 
156 Pa.Super. 438. 

Decker v. Decker, 66 Pa.Dist. & 
Co. 546, 51 Danc.L.Rev. 283. 

Bailey v. Bailey, Com.Pl., 7 
Cumb.L.J. 9—^Koch v. Koch, Com. 
PL, go Dauph.Co. 1—^Kuesan v. 
Kuesan, Com.PL, 22 Leh.L.J. 223. 
But see Silvaggi v. Silvaggi, Com. 
PL, 37 Erie Co. 92. 

BeconciliatioxL as factor to be coiu 
sidered 

(1) In action for divorce on ground 


of indignities, reconciliation, the 
continuance, or resumption of cohab¬ 
itation is a factor to be considered 
in evaluating seventy of conduct 
complained of and wht^ther it really 
made plaintiff’s life intolerable and 
burdensome. 

—Moyer v. Mf»yer. 124 A.2d 632, 
ISl Pa.Super. 400—Van Houten v. 
Van Houten, 98 A.2d .OOT, 174 Pa. 
Super. 29—Hahne v. Hahne, 77 A. 
2d 682, 168 Pa.Super. 324—Klim- 
kosky V. Khmkosky, 74 A.2d 497, 
167 Pa.Super. 116—Kimmel v. Kim- 
mel, 52 A.2d 245. 160 Pa Super. 538 
—Fawcett v. Fawcett, 4S A.2d 23, 
159 Pa.Super. 185—Martin v. Mar¬ 
tin, 43 A.2d 637, 157 Pa.Super. 538 
—Harding v. Harding, 40 A.2d 869. 
156 Pa.Super. 438—Tumini v. Tu- 
mini, 28 A.2d 357, 1,50 Pa.Super. 
363—Mathias v. Mathias, 174 A. 
821, 114 Pa.Super. 444. 

Miller V. Miller, Com.PL, 39 
Berks Co. 66—Bailey v. Bailey, 
Com.Pl., 7 Cumb.L.J. 9—Koch v. 
Koch, Com.Pl., 60 Dauph.Co. 1— 
Dries v. Dries, Com.Pl., 26 Leh.Li. 
J. 173. 

(2) This is equally true in cases 
where the reconciliation takes place 
after filing of divorce suit. 

Pa.—Di Stefano v. Di Stefano, 31 A- 
2d 357, 152 Pa.Super. 115. 

Hurwitz V. Hurwitz, Com.Pl., 33 
Del.Co. 382, affirmed 46 A.2d 30, 
158 Pa.Super. 594. 

(3) In addition, plaintiff’s acqui¬ 
escence in indignities complained of 
may bar reliance thereon as a ground 
for divorce. 

Pa.—Goshorn v. Goshorn, 63 A.2d 
135, 163 Pa.Super. 621. 

80. Mo.—Moore v. Moore, 41 Mo. 
App. 176. 

19 C.J. p S3 note 36. 

One who marries an habitnal 
drunkard with knowledge of such 
fact assumes risk. 

Iowa.—Frye v. Frye, 63 N.WL2d 242, 
245 Iowa 563. 

81. Iowa.—Sesterhen v. Sesterhen, 
14 N.W. 333, 60 Iowa 301. 

Doctrine inapplicable 
Doctrine of spouse’s condonation of 
other spouse’s offense is inapplicable 
to habitual drunkenness which is a 
continuing cause for divorce. 

Del.—Muir v. Muir, 86 A.2d 857, 7 
Terry 578. 
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the complaining spouse may not have used his or 
her influence to restrain the drinking habits of the 
defending spouse, and may have at times acquiesced 
or even participated therein, does not necessarily 
bar his or her right to a divorce on the ground of 
habitual intoxication.8i*5 The efforts of a wife to 
effect a drunken husband’s reformation and an offer 
on her part to condone his past offenses and live 
with him again as his wife will not be weighed 
against her in action by her for divorce on the 
ground of desertion.82 

It has been held that a continuing offense such 
as an incurable venereal disease cannot be con¬ 
doned, although this rule does not seem to be well 

settled.24 


27 A c. j.s. 

Impotency, it has been held, may not be condoned, 
since condonation implies forgiveness for past of¬ 
fenses and not for continuing ones.^5 

c. Condonation as Conditional 

Ordinarily, condonation of a matrimonial offense is a 
conditional forgiveness. 

As a general rule, sometimes declared by stat¬ 
ute, condonation of a matrimonial offense is a condi¬ 
tional, and not an absolute, forgiveness.Con¬ 
donation may be on an express condition reasonably 
imposed by the offended spouse.86-5 in any case, 
the condonation is on the implied condition that the 
offense shall not be repeated,^7 that the offender 
not only refrain from a repetition of the offense 


81.5 Iowa.—^Frye v. Frye, 63 N.W. 
2d 242, 245 Iowa 563. 

82. Pa.—Burns v. Burns, 38 Pa. Su¬ 
per. 221. 

83. Vt.—Ryder v. Ryder, 28 A. 1029, 
66 Vt. 158, 44 Am.S.R. 833. 

19 C.J. p 83 note 40, p 86 note 70 [a]. 

Condonation of cruelty consisting in 
communication of disease see in¬ 
fra § 61 a. 

84. La.—Lewis v. Hurry, 44 So. 856, 
119 La, 1035. 

19 C.J. p 83 note 41. 

85. Me.—Lausier v. Lausier, 124 A. 
582, 123 Me. 530. 

86. Ark.~-Carr v. Carr, 289 S.'W'.2d 
899, 226 Ark. 355—Jenkins v. Jenk¬ 
ins, 242 S.W.2d 124, 219 Ark. 219, 27 
A.L.R.2d 861—Bndwell v. Bridwell, 
231 S.W.2d 117, 217 Ark. 514— 
Pranks v. Franks, 204 S.W,2d 90, 
211 Ark. 919. 

Cal.—Baca v. Baca, 276 P.2d 609, 128 
C.A.2d 848—^Del Ruth v. Del Ruth, 
171 P.2d 34, 75 C.A.2d 638. 

Conn.—Bagdan v. Eagdan, 123 A. 841, 
100 Conn. 521. 

Fla.—^Anders v. Anders, 13 So.2d 603, 
153 Fla. 54. 

Iowa.—^Duwe v. Duwe, 72 N.W.2d 501, 
246 Iowa 1336. 

Md.—^^Vagner v. Wagner, 100 A. 364, 
130 Md. 346. 

Mass—Pierce v. Pierce, 115 N.E.2d 
383, 330 Mass. 707. 

Mich.—Hollway v. Hollway, 73 IT.W. 
2d 833, 344 Mich. 304. 

Minn.—Olson v. Olson, 53 N.W.2d 29, 
236 Minn. 363. 

Mo.—^Dunlap v. Dunlap, App., 255 S. 
W.2d 441—Phelps v. Phelps, 246 
S.W.2d 838, 241 Mo.App. 1202— 
Garton v. Garton, App., 246 S.W. 
2d 832—^Patterson v. Patterson, 
App., 215 S.W.2d 761—Rusche v. 
Rusche, App., 200 S.W.2d 577. 

Mont.—Bickford v. Bickford, 22 P. 
2d 306, 94 Mont. 314. 

N.H.—Szulc V. Szulc, 72 A.2d 500, 96 
N.H. 190. 

N.J.—Sabia v. Sabia, 84 A.2d 559, 16 
N.J.Super. 273. 


Burke v. Burke, 166 A. 140, 113 
N.J.Eq. 77. 

N.T.—In re Devine’s Estate, 85 N.Y. 

S.2d 363, 194 Misc. 518. 

Ohio.—Schiff v. Schiff, App., 45 N.E. 
2d 132, rehearing denied 48 N.E.2d 
139. 

Okl.—Every v. Every, 293 P.2d 612. 
Or.-Claude v. Claude, 174 P.2d 179, 
180 Or. 62. 

R.I.—Castelli v. Castelli, 107 A.2d 
284, 82 R.I. 232—Mason v. Mason, 
124 A. 730, 46 R.I. 43. 

Tex.—Gomez v. Gomez, Civ.App., 234 
S.W.2d 941. 

Cruelty 

Ala.—^Weoms v. Weems, 50 So.2d 428, 
255 Ala. 210. 

Condouatiou after separation pro¬ 
ceedings are brought is strictly con¬ 
ditional. 

N.H.—Paille v. Faille, 17 A.2d 445, 
91 N.H. 249. 

86.5 Promise to make new home 

Where separations had occurred 
and wife was persuaded to resume 
living with her husband only in re¬ 
liance on his promise to provide a 
home away from his sister, condona¬ 
tion was clearly conditional on hus¬ 
band’s providing such home. 

Mass.—La Vigne v. La Vigne, 145 N. 
E.2d 687. 

87. Ark.—Bridwell v. Bridwell, 231 
S.W.2d 117, 217 Ark. 514—Longinot- 
ti V. Longinotti, 277 S.W. 41, 169 
Ark. 1001. 

Colo.—Richardson v. Richardson, 236 
P.2d 121, 124 Colo. 240—Thum v. 
Thum, 98 P.2d 279, 105 Colo. 352. 
Del.—^Daniels v. Daniels, 99 A.2d 717, 
9 Terry 179. 

D.C.—Marshall v. Marshall, 3 P.2d 
344, 55 App.D.C. 173, 40 A.L.R. 624. 
Fla.—Kollar v. Kollar, 21 So.2d 356, 
155 Fla, 705—^Forde v. Forde, 10 
So.2d 919, 152 Fla. 142—North v. 
Ringling, 7 So.2d 476, 149 Fla. 739, 
752—Masilotti v. Masilotti, 7 So. 
2d 132, 150 Fla. 86—Phillips v. 
Phillips, 1 So.2d 186, 146 Fla. 311. 
Idaho.—Chresst v. Chresst, 295 P.2d 
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704, 77 Idaho 486—Olson v. Olson, 
276 P. 34, 47 Idaho 374. 

Ill.—Lipe v. Lipe, 158 N.E. 411, 327 
Ill. 39. 

Dunivant v. Dunivant, 125 N.E.2d 
836, 5 Ill.App.2d 481—King v. King, 
121 N.E.2d 347, 3 Ill.App.2d 255— 
Broadbent v. Broadbent, 114 N.E.2d 
425, 351 Ill.App. 192—^Rasgaitis v. 
Rasgaitis. 107 N.E.2d 273, 347 Ill. 
App. 477—Jaworski v. Jaworski, 
94 N.E.2d 92, 341 Ill.App. 422— 
Cohn v. Cohn, 63 N.E.2d 618, 327 
Ill.App. 22—Church v. Church, 58 
N.E.2d 739, 324 Ill.App. 557—Clancy 

V. Clancy, 46 N.E.2d 143, 817 Ill. 
App. 379. 

Ind.—Heckman v. Heckman, 134 N.E. 
2d 695, 235 Ind. 472. 

David V. David, 66 N.E.2d 284, 
116 Ind.App. 603—Hash v. Hash, 59 
N.E.2d 735, 115 Ind.App. 437. 
Iowa.—Leigh v. Leigh, 73 N.W.2d 
727, 247 Iowa 358—^Zuerrer v. Zuer- 
rer, 27 N.W.2d 260, 238 Iowa 402— 
Robbins v. Robbins, 12 N.W.2d 564, 
234 Iowa 650—Williams v. Wil¬ 
liams, 297 N.W. 294, 230 Iowa 244 
—Coulter V. Coulter, 215 N.W. 619, 
204 Iowa 575. 

Md.—Cullotta v. Cullotta, 66 A.2d 
919, 193 Md. 374—Lissy v. Lissy, 
23 A.2d 39, 180 Md. 689—Timanus v. 
Timanus, 10 A.2d 322, 177 Md. 686. 
Mich.—^Hollway v. Hollway, 73 N.W. 
2d 833, 344 Mich. 304—^Durham v. 
Durham, 50 N.W.2d 327, 331 Mich. 
668—Stewart v. Stewart, 45 N.W. 
2d 34, 329 Mich. 198—Bohlka v. 
Bohlka, 28 N.W.2d 239, 318 Mich. 
468. 

Mo.—Noll V. Noll, App., 277 S.W.2d 
853—Geary v. Geary, App., 277 S. 

W. 2d 327—Taylor v. Taylor, App., 
224 S.W.2d 412—Wirthman v. 
Wirthman, 39 S.W.2d 404, 225 Mo. 
App. 692—Ratcliff v. Ratcliff, 288 
S.W. 794, 221 Mo.App. 944. 

Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Sewell v. 
Sewell, 69 N.W.2d 549, 160 Neb. 
173—Kidder v. Kidder, 68 N.W.2d 
279, 159 Neb. 666—Wakefield v. 
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forgiven, but shall desist from committing any 
other offense cognizable in a matrimonial court, 
and that the guilty spouse shall treat the innocent 
one with conjugal kindness.89 The conditional na¬ 
ture of condonation does not, however, necessarily 
last for life,S9-5 and condonation may become abso¬ 
lute after the lapse of a period of time.S9.io Con¬ 
donation is not on condition that the offending 
spouse shall not thereafter object to subsequent mis¬ 
conduct of the condoning spouse.S9.i5 

As is shown infra § 62, if there is a breach of 
the condition, the original cause of action for di¬ 


vorce may be revived. 

The rule that condonation is conditional generally 
applies to desertion as vrell as to other recognized 
grounds for divorce,^® such as adultery.90.5 How¬ 
ever, in some jurisdictions condonation of adultery 
is regarded as absolute.®^'-^® 

d. Operation and Effect 

As long as the offender complfes with the condition 
of the condonation, there can be no divorce for the of¬ 
fenses condoned. 

According to some authorities, a condonation 
wipes out any prior matrimonial offense as effective- 


Wakefield, 61 N.W.2d 208, 157 Neb. , 
611—Hodges V. Hodges, 47 N.'W.2d ! 
361, 154 Neb. 178—Wright v. 

Wright. 43 N.W.2d 424, 153 Neb. 
18—^Eicher v. Eicher, 26 N.W.2d 
808, 148 Neb. 173—^Wetenkamp v. 
Wetenkamp, 299 N.W. 491, 140 Neb. 
392. 

N.C.—Blakely v. Blakely, 119 S.E. 
485, 186 N.C. 351. 

Okl.—Every v. Every, 293 P.2d 612. 
RI.—Lawton v. Lawton, 75 A.2d 199, 
77 R.L 333. 

Tex.—Gomez v. Gomez, Civ.App., 234 
S.W.2d 941—Hamm v. Hamm, Civ, 
App., 159 S.W.2d 183, 

Utah.—Rackham v. Rackham, 230 P. 

2d 566, 119 Utah 593. 

Wash.—Edwards v. Edwards, 287 P. 
2d 139, 47 Wash.2d 232—Rentel v. 
Rentel, 238 P.2d 389, 39 Wash.2d 
729—Murray v. Murray, 229 P,2d 
309, 38 Wash.2d 269. 

Wis.—Gordon v, Gordon, 71 N.W.2d 
386, 270 Wis. 332—Cudahy v. Cuda¬ 
hy, 258 N.W. 168, 217 Wis. 355. 
Conditional nature protects an in¬ 
nocent spouse»s right to a divorce 
where reconciliation is unsuccessful 
due to guilty spouse’s continued or 
future misconduct. 

N.H.—Szulc v. Szulc, 72 A.2d 500, 96 
N.H. 190. 

Conditioned on future good conduct 
or behaviour 

(1) It has been laid down as a gen¬ 
eral rule that condonation is not ab¬ 
solute but is conditioned on future 
good conduct or behaviour of offend¬ 
ing spouse. 

Fla.—^North v. Ringling, 7 So.2d 476, 
149 Fla. 739, 752. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
180 Kan. 569. 

Miss.—Smith v. Smith, 40 So.2d 156 
—Manning v. Manning, 133 So. 673, 
160 Miss. 318. 

Mo.—Randall v. Randall, App., 284 
S.W.2d 64—Tate v. Tate, 59 S.W. 
2d 790, 227 Mo.App. 1141—Wade v. 
Wade, App., 229 S.W. 432. 

Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Kidder v. 
Kidder, 68 N.W.2d 279, 159 Neb. 
666—Riddick v. Riddick, 201 N.W. 
557. 112 Neb. 813. 


N.H.—Szulc V. Szulc. 72 A.2d 500. 96 
N.H, 190—Paille v. Paille, 17 A.2d 
445, 91 N.H. 249. 

N.J.—Morrone v. Morrone, 130 A.2d 
396, 44 N.J.Super. 305. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82. 

Wis.—Schreiber v. Schreiber, 87 N.W. 
2d 243, 2 W"is.2d 484. 

(2) An exception has been made in 
case of adultery. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
180 Kan. 569. 

Couditioued on reformation of of¬ 
fender 

N.J.—^Hanniball v. Hanniball, 10 A. 
2d 492, 18 N.XMisc. 67. 

88. Ark.—Bridwell v. Bridwell, 231 
S.W.2d 117, 217 Ark. 514. 

Md.—Timanus v. Timanus, 10 A.2d 
322, 177 Md. 686. 

N.J.—McGovern v. McGovern, 160 A. 
822, 111 N.J.Ea. 18—Bravo v. 

Bravo, 114 A. 790, 93 N.J.Eq. 56. 
No just cause for complaint 

Condonation is based on a condi¬ 
tion implied by law that offending 
spouse will give no just cause for 
complaint in future. 

R.I.—Lawton v. Lawton, 75 A.2d 199, 
77 R.I. 333. 

89. Ark.—Bridwell v. Bridwell, 231 
S.W.2d 117, 217 Ark. 514. 

Cal.—Neeley v. Neeley, 176 P. 163, 
179 C, 232. 

Del.—Daniels v. Daniels, 99 A.2d 717, 
9 Terry 179. 

Fla.—Kollar v. Kollar, 21 So.2d 356, 
155 Fla. 705—^Forde v. Forde, 10 So. 
2d 919, 152 Fla. 142—Masilotti v. 
Masilotti, 7 So.2d 132, 150 Fla. 86 
—^Phillips V. Phillips, 1 So.2d 186. 
146 Fla. 311—^Henderson v. Hender¬ 
son, 189 So. 24, 137 Fla. 770. 

Ill.—Broadbent v. Broadbent, 114 N. 
E.2d 425, 351 Ill.App. 192—Jawor- 
ski V. Jaworski, 94 N.E.2d 92, 241 
Ill.App. 422—Middleton v. Middle- 
ton, 90 N.E.2d 248, 339 Ill.App. 448 
—Clancy v. Clancy, 46 N.E.2d 143, 
317 Ill.App. 379. 

Ind.—David v. David, 66 N.E.2d 284, 
116 Ind.App. 603—^Hash v. Hash, 59 
N.E.2d 735, 115 Ind.App. 437. 

Iowa.—Zuerrer v. Zuerrer, 27 N.W.2d 
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260, 238 Iowa 402—^Hickman v. 

Hickman, 176 N.W. 69S, 188 Iowa 
697, 14 A.L.R. 929. 

ICan.—Mecke v. Mecke, 271 P. 275, 
126 Kan. 760. 

Md.—Cullotta v. Cullotta. 66 A. 2d 
919, 193 Md. 374—Schriver v. 

Schriver, 44 A.2d 4T9, 1S5 Md. 227 
—Lissy V. Lissy, 23 A.2d 39, ISO 
Md. 689. 

Mass.—Babcock v. Babcock, 59 N.E. 
2d 471, 317 Mass. 772—Callan v. 
Callan, 181 N.E. 736, 280 Mass. 37— 
Steere v. Steere, 163 N.E. 852, 265 
Mass. 317. 

Mich.—Stewart v. Stewart, 45 N.W. 

2d 34, 329 Mich. 198. 

Mo.—Brodsky v. Brodsky, App., 233 
S.W.2d 829—Wirthman v. Wirth- 
man, 39 S.W.2d 404, 225 Mo.App. 
692—Ratcliff v. Ratcliff, 288 S.W. 
794, 221 Mo.App. 944. 

N.J.—McGovern v. McGovern, 160 A. 
822, 111 N.J.Eq. 18—Bravo v. 

Bravo, 114 A. 790, 93 N.J.Eq. 56. 
Okl.—^Every v. Every, 293 P.2d 612. 
R.I.—Lawton v. Lawton, 75 A.2d 199, 
77 R.I. 333. 

Tex.—Gomez v. Gomez, Civ.App., 234 
S.W.2d 941—Redwine v. Redwine, 
Civ.App., 198 S.W.2d 472—Tinnon 
v. Tinnon, Civ.App., 278 S.W. 288. 
Vt.—^Davidson v. Davidson, 10 A.2d 
197, 111 Vt. 68. 

W.Va.—Currence v. Currence, 18 S.E. 
2d 656, 123 W.Va. 599. 

89.5 N.J.—Welch V. Welch, 111 A.2d 
793, 34 N.J.Super. 197, affirmed 115 
A.2d 625, 35 N.J.Super. 255. 

89.10 Question of what period of co¬ 
habitation will work an absolute con¬ 
donation depends on facts of case, 
but if it appears that forgiveness is 
no longer conditional in mind of of¬ 
fended spouse, condonation is abso¬ 
lute. 

N.J.—^Welch V. Welch, supra. 

89.15 Mo.—Phelps V. Phelps, 246 S. 

W.2d 838, 241 Mo.App. 1202. 

90. N.J.—^McGovern v. McGovern, 
160 A. 822, 111 N.J.Eq. 18. 

90.5 Mich.—Melinn v. Melinn, 44 N. 
W.2d 886, 329 Mich. 96. 

90.10 Ala.—^Harbin v. Harbin, 32 So. 
2d 537, 249 Ala. 616. 
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ly as thoug^h it had never existed, and restores the 
parties to their original marital relationship.^^ Un¬ 
der another view, condonation is ordinarily regard¬ 
ed as leaving the cause of action merely in sus- 
pense.9^-5 

As long as the offender complies with the condi¬ 
tion of the condonation there can be no divorce for 
the offenses condoned,92 but, as discussed infra § 62, 
a breach of the condition works a revival of the 
original offense and allows a divorce therefor. If 
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condonation occurs pendente lite, the cause of ac¬ 
tion in the pending suit is destroyed,93 or, at least, 
left in suspense,93-5 and the suit abates.®^ How¬ 
ever, condonation of a matrimonial offense does not 
prevent the aggrieved spouse from obtaining a di¬ 
vorce for subsequent uncondoned misconduct suf¬ 
ficient to constitute a cause of action for divorce,*95 
nor does it affect the right of the first offending 
spouse to a divorce based on subsequent misconduct 
of the condoning spouse.95.5 


ai. Nev.—Thompson v. Thompson, 
247 P. 545, 49 Nev. 375, 47 A.L.R. 
569. 

Ohio.—Hears v. Hears, 15 Ohio Supp. 

61. 

Pa. —^Lewis v. Lewis, Com.Pl., 9 Fay. 
L.J. 60, 60 Tork Leff.Rec. 28. 
Condonation prevents condoned 
wrong from being afterwards urged 
as a ground for divorce. 

Ohio.—Duff V. Duff, App., 126 N.E.2d 
466. 

Tex.—Green v. Green, Civ.App., 268 
S.W.2d 237. 

Condonation of adultery is a per. 
petual bar to an action for divorce 
on that ground. 

Pa.—Bowden v. Bowden, 53 A.2d 892, 
161 Pa.Super. 150. 

Complete condonation of every cir- 
cTunstance 

Every fact and circumstance that 
may have occurred prior to separa¬ 
tion of parties was completely con¬ 
doned when they assumed their mari¬ 
tal relations and lived together as 
husband and wife. 

Miss.—Thames v. Thames, 100 So.2d 

868 . 

91.5 N.T.—In re Levine’s Estate, 85 
N.Y.S.2d 363, 194 Misc. 518. 

92. Ark.—^Harris v. Harris, 191 S.W. 
2d 465, 209 Ark. 528—Buck v. Buck, 
171 S.W.2d 939, 205 Ark. 918. 
Conn.—Palmer v. Palmer, 139 A. 507, 
107 Conn. 89. 

Pla.—Kollar v. Kollar, 21 So.2d 356, 
155 Pla. 705—Masilotti v. Masilotti, 
7 So.2d 132, 150 Pla. 86. 

Ga.—^Duncan v. Duncan, 192 S.E. 215, 
184 Ga. 602—^Lowry v. Lowry, 153 
S.E. 11, 170 Ga. 349, 70 A.L.R. 488. 
Ill.—Oilman v. Oilman, 71 N.E.2d 50, 
396 Ill. 176. 

Broadbent v. Broadbent, 114 N.E. 
2d 425, 351 Ill.App. 192, certiorari 
denied 74 S.Ct. 643, 347 U.S. 946, 98 
L.Ed. 1093. 

Ind.—Mitchell v. Mitchell, 133 N.E. 
2d 79, 126 Ind.App. 377—Graves v. 
Graves, 112 N.E.2d 869, 123 Ind. 
App. 618. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
180 Kan. 569. 

Ky.—^Whaley v. Whaley, 133 S.W.2d 
709, 280 Ky. 543— Corpus Juris cit¬ 
ed in Bone v. Bone, 255 S.W. 530, 
532, 200 Ky. 736. 


La.—^Humes v. McIntosh, 74 So.2d 
167, 225 La. 930. 

Md.—Corpus Juris cited iu Foeller v. 
Foeller, 190 A. 221, 223, 171 Md. 
660. 

Mass.—Babcock v. Babcock, 59 N.E. 

2d 471, 317 Mass. 772. 

Mo.—Robbins v. Robbins, App., 257 
S.W.2d 92. 

Neb.—^Wetenkamp v. Wetenkamp, 299 
N.W. 491, 140 Neb. 392. 

N.J.—Cook V. Cook, 128 A. 424, 97 N. 
J.Eq. 264. 

N.T.—Ryan v. Ryan, 229 N.T.S. 511, 
132 Misc. 339—^Lazarczyk v. Laz- 
arczyk, 203 N.Y.S. 291, 122 Misc. 
536. 

N.C.—State v. Manos, 167 S.E. 493, 
204 N.C. 52. 

Okl.—Fowler v. Fowler, 248 P. 629, 
119 Okl. 95. 

Or.—^Payne v. Payne, 72 P.2d 536, 157 
Or. 428—^Amend v. Amend, 296 P. 
875, 135 Or. 550, 76 A.L.R. 986. 

Pa.—^Wisnewski v. Wisnewski, 191 A. 

182, 126 Pa.Super. 540. 

Tex.—Gomez v. Gomez, Civ.App., 234 
S.W.2d 941—Thompson v. Thomp¬ 
son, Civ App., 231 S.W.2d 496. 

Vt.—Guibord v. Guibord, 44 A.2d 158, 
114 Vt. 278. 

W.Va.—Nunn v. Nunn, 133 S.E. 363, 
101 W.Va. 636. 

Wis.—^AVeichers v. Weichers, 221 N. 

W. 733, 197 Wis. 159. 

19 ax p 84 note 43—40 C.X p 1271 
notes 41, 42 [a]. 

Condonation is not revocable at will 
Ill.—Oilman v. Oilman, 71 N.E.2d 60, 
396 Ill. 176. 

Evidence of conduct before cessa- 
tiou of cohabitation was admissible 
only as reflecting on intent or on re¬ 
vival of condoned offenses. 

Md.—Coleman v. Coleman, 61 A.2d 
673, 188 Md. 203. 

93. N.J.—Byrne v. Byrne, 114 A. 
754, 93 N.XEq. 5. 

Pa.—Silvaggi v. Silvaggi, Com.Pl., 37 
Erie Co. 92. 

Cohabitation as prejudicing suit 
Wife’s cohabiting with husband 
pending her suit for divorce on 
ground of extreme cruelty prejudices 
suit. 

N.X—McKee v. McKee, 151 A. 620, 
107 N.XEq. 1. 

93.5 Becouciliation conditional 
I Where husband and wife were al¬ 
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legedly reconciled for a period of 
eight months following commence¬ 
ment of separation action by wife, 
and again separated due to alleged 
continued and added cruelty by hus¬ 
band, endurance of cruelty in hope 
of overcoming its practice did not 
condone original practice which in¬ 
duced commencement of separation 
suit, and such a reconciliation follow¬ 
ing commencement of a separation 
action was conditional and left cause 
of action in suspense. 

N.Y.—Maggio v. Maggio, 145 N.Y.S 
2d 662. 

94. Ga.—^Hagan v. Hagan, 66 S.E.2d 
714, 208 Ga. 315. 

La.—Collins v. Collins, 193 So. 702, 
194 La. 446. 

Ohio.—Huffine v. Huffine, Com.Pl., 74 
N.B.2d 764. 

Revival of offense pending suit see 
infra § 62 b. 

Implied promise to abaiLd.ou suit 
Where husband and wife had lived 
together as husband and wife after 
husband had filed suit but before di¬ 
vorce had been granted, husband had 
condoned grounds for divorce and 
such condonation constituted an im¬ 
plied promise to abandon suit. 

Tex.—Griffin v. Griffin, Civ.App., 306 
S.W.2d 196, error dismissed. 

Subsequent allegations 

Subsequent allegations of neglect, 
mistreatment, and humiliation can¬ 
not prevent dismissal of suit based 
on abandonment where reconciliation 
occurs before trial. 

La.—Spring v. Mendoza, 131 So. 299, 
171 La. 461. 

95. Ky.—Davis v. Davis, 275 S.W. 
26, 210 Ky. 89. 

40 C.X p 1271 note 42. 

Confined to subsequent acts 

Where husband and wife after 
commencement of divorce suit enter¬ 
ed into agreement mutually forgiving 
previous conduct complained of m 
pleadings, grounds for divorce after 
separation of parties were confined 
to acts subsequent to date of con¬ 
donation agreement. 

Tex.—Scannell v. Scannell, Civ.App.i 
117 S.W.2d 638. 

95.5 Mo—Phelps v. Phelps, 246 S. 
W.2d 838, 241 Mo.App. 1202. 
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The effect of condonation of a recriminatory of¬ 
fense is discussed infra § 67. 

§ 60. - What Constitutes in General 

Knowledge of the offense, freedom of consent, and 
the restoration of marital cohabitation ordinarily are 
essential to constitute condonation. 

Quoted in: Ark.—Buck v. Buck, 171 S.W.2d 939, 941. 205 
Ark. 918. 

The requirements of condonation may be con¬ 
trolled by statutory provisions.95.50 any case, 
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forgiveness or remission of the matrimonia! offense 
is an essential element of conclonation.9''.>"'5 In the 
absence of a statute othervrise providing,the 
forgiveness need not he express, but may be im¬ 
plied from the conduct of the offended spouse.'''^**''*'^ 

WTiile there appears to be some authority to the 
contrary,9C orcinaril}’, to constitute condonation 
there must be a continuance or a renewal of marital 
cohabitation,9" and under a statute so providing 
restoration of the offendir.g party to all marital 


95.50 Cal.—Morton v. Morton, 49 P. 
557, 117 C. 443—Bohnert v. Bohnert, 
30 P. 590, 95 C. 444. 

Schletewitz v. Schletewitz, 193 P. 
2d 34. 85 C.A.2d 3G6. 

95.55 Del.—Daniels v. Daniels, 99 
A.2d 717, 9 Terry 179. 

La.—De Maupassant v. Clayton, 38 
So.2d 791, 214 La. 812. 

Mo.—Noll V. Noll, App., 277 S.W.2d 
853. 

Condonation defined see supra § 59. 
Intent and nnderstandingf 

(1) Condonation involves intent of 
injured party to forgive antecedent 
matrimonial offenses. 

Ala.—Cox V. Cox, 100 So.2d 35. 

Ill.—King V. King, 121 N.E.2d 347, 
3 Ill.App.2d 255. 

Ind.—^Heckman v. Heckman, 134 N.E. 
2d 695, 235 Ind. 472. 

(2) As otherwise stated, word 
“condonation’* to he effective con¬ 
templates an intent and understand¬ 
ing to forgive and forget. 

Iowa.—Carpenter v. Carpenter, 80 N. 
W.2d 323, 248 Iowa 202. 

95.60 All offenses except adultery 

Under a statute in effect so pro¬ 
viding to constitute a har to any of 
statutory causes of divorce, except 
adultery, offense must have been ex¬ 
pressly forgiven. 

Or.—Hollingsworth v. Hollingsworth, 
229 P.2d 966, 191 Or. 374—Claude v. 
Claude, 174 P.2d 179, 180 Or. 62. 

In an action for divorce on the 
grround of cruelty under a statute 
providing that “where the cause of 
divorce consists of a course of of¬ 
fensive conduct, or arises, in cases 
of cruelty, from successive acts of 
ill-treatment which may, aggregately, 
constitute the offense, cohabitation, 
or passive endurance, or conjugal 
kindness shall not be evidence of con¬ 
donation of any of the acts constitut¬ 
ing such cause, unless accompanied 
by an express agreement to condone,” 
an express agreement to condone is 
essential. 

Cal.—Morton v. Morton, 49 P. 557, 
117 C. 443. 

Schletewitz v. Schletewitz, 193 P. 
2d 34, 85 C.A.2d 366. 

95,65 Ind.—^Pilgrim v. Pilgrim, 76 N. 
E.2d 159, 118 Ind.App. 6. 


Mich,—Melinn v. Melinn, 44 N.W.2d j 
886, 329 Mich. 96. j 

Nev.—Pamsay v. Ramsay, 244 P.2d j 
381. 69 Nev. 176. | 

Condonation defined in terms of ex- j 
press or implied forgiveness see' 
supra § 59. ■ 

Matters iu prelmiiiary stages of cou- I 
sideratiou 

Condonation may not be implied! 
from actions which do not establish | 
reconciliation, reinstatement or for -1 
giveness, but which rather indicate 
simply that such matters were in 
preliminary stage of consideration by 
parties. 

Nev.—Ramsay v. Ramsay, supra. 

96. Nev.—Thompson v. Thompson, 
247 P. 545, 49 Nev. 375, 47 A.L.R. 
569. 

Written agreement between sepa¬ 
rated husband and wife to live to¬ 
gether again held “condonation” of 
all prior grievances, although there 
was no subsequent cohabitation. 

Nev.—Thompson v. Thompson, su¬ 
pra. 

97. Ark.—Buck v. Buck, 171 S.W.2d 
939, 205 Ark. 918. 

Del.—Daniels v. Daniels, 99 A.2d 717, 
9 Terry 179—Greco v. Greco, 121 A. 
666, 2 W.W.Harr. 243. 

Ind.—^Heckman v. Heckman, 134 N.E. 

2d 695, 235 Ind. 472. 

Iowa.—Massie v. Massie, 210 N.W. 
431, 202 Iowa 1311. 

Ky.—Horton v. Horton, 122 S.'W.2d 
793, 276 Ky. 104. 

La.—^De Maupassant v. Clayton, 38 
So.2d 791, 214 La. 812—Vicknair v. 
Terracina, 113 So. 787, 164 La. 117 
—Martin v. Martin, 92 So. 46, 151 
La. 530. 

Md,—Kline v. Kline, 16 A.2d 924, 179 
Md, 10—Glass v. Glass, 2 A.2d 443, 
175 Md. 693. 

Ohio.—Mears v. Hears, 15 Ohio Supp. 
61. 

Tenn.—^Elrod v. Elrod, App., 296 S. 
W.2d 849. 

Va.—Elder v. Elder, 123 S.E. 369, 139 
Va. 19. 

W.Va.— Corpus Juris Secundum cited 
in Currence v. Currence, 18 S.E. 2d 
656, 658, 123 W.Va. 599. 

19 C.J. p 85 note 63—40 C.J. p 1271 
note 41 [a]. 

Cohabitation as condonation see in¬ 
fra § 61. 


Conversations with guilty spouse 

that wife was seen with hus¬ 
band. talked with him and gave him 
money is not condonation. 

Pa.—Davis v. Davis, 13 Pa.Dist. & 
Co. 411. 

Xietter to defendant 
Where parties separated in 1907 
and did not resume marital relations, 
letters by the husband in 1915. while 
ill, addressing her as “my dear wife,” 
did not condone her original conduct 
in driving him from the home. 

Ariz.—Lundy v. Lundy, 203 P. 809, 
23 Anz. 213. 

Presence in same house 

Wife’s presence in same house with 
husband is not “condonation” of ex¬ 
treme cruelty which caused wife to 
leave husband. 

N.J.—Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575. affirmed 176 
A. 142, 117 N.J.Eq. 451. 

Beceiving support from defendant 
Where imprisonment of one spouse 
for a certain length of time is made 
a ground for divorce in favor of the 
other, the fact that a wife visits the 
husband during such imprisonment 
and receives money from him for her 
support does not constitute condona¬ 
tion or waiver of her right to a di¬ 
vorce. 

Pa.—Englemann v. Englemann, 18 Pa. 
Dist. 387. 

In Illinois 

(1) Rule stated in text has been 
followed. 

Ill.—Lindsay v. Lindsay, 80 N.E. 876, 
226 Ill. 309. 

King V. King, 121 N.E.2d 347, 3 
Ill. App. 2d 255—Truitt v. Truitt, 
154 IlLApp. 242. 

(2) However, it has also been held 
that, where a wife leaves her hus¬ 
band pursuant to an agreement that 
in the event she refrains from the 
use of intoxicating liquors for sev¬ 
eral months she may return and live 
with him, and she fulfills the agree¬ 
ment, her drunkenness is condoned, 
although the husband declines to 
live with her on her return. 

Ill.—Merriam v. Merriam, 207 IlL 
App. 474. 

lu New York 

(1) An unaccepted offer of the 
wife to return to the matrimonial 
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rights is essential.®'^-^ Condonation does not result 
from a promise to withhold the commencement of a 
divorce suit during the good behavior of the guilty 

spouse.98 

Generally speaking, in determining whether there 
has been condonation, each case must be decided on 
its own facts,^8*® and the entire married life of the 
parties must be considered,^S.io especially where the 
offense charged is cruelty.^^-^^ The acts relied on 
for condonation of cruel and inhuman treatment 
must evidence an unequivocal intent to forgive and 
to voluntarily resume marital relations. 8.20 

A mere promise of forgiveness,^9 or an unaccept¬ 
ed offer to resume cohabitation^ is not sufficient to 
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constitute condonation. This rule has been applied 
in cases of desertion, where offers of reconciliation 
have been held not to constitute a condonation un¬ 
less accepted.2 

According to some authorities actual sexual rela¬ 
tions between the parties is necessary before there 
may be a condonation,^ at least where the parties 
are sexually capable and such was their prior normal 
relationship but it has also been held that such 
relations are not essential to constitute condona- 
tion.s 

Separation agreement. A separation agreement 
will not ordinarily constitute condonation of a 
previously existing cause for divorce.®-^ 


bed is not, of itself, a condonation, 
but only an expression of a willing¬ 
ness to condone. 

N.Y.—Betz V. Betz, 25 N.Y.Super. 
694, 19 Abb.Pr. 90. 

(2) However, it has been held that, 
where wife made agreement with 
husband, who had abandoned her, 
whereby husband agreed to provide 
a home for her during her natural 
life, by giving her the use of a 
particular house and grounds, and 
to maintain such premises for her 
benefit, she condoned and ended her 
right to bring an action for separa¬ 
tion. 

N.Y.—Doty V. Rensselaer County 
Mut. Fire Ins. Co., 185 N.Y.S. 466, 
194 App.Div. 841. 

97.5 Cal.—Schletewitz v. Schlete- 
witz, 193 P.2d 34, 85 C.A.2d 366. 

Conjugal rights of married per¬ 
sons Include enjoyment of associa¬ 
tion, sympathy, confidence, domestic 
happiness, comforts of dwelling to¬ 
gether in same habitation, eating 
meals at same table, and profiting by 
joint property rights as well as in¬ 
timacies of domestic relations, with 
respect to question of whether stat¬ 
utory requirement of restoration to 
all marital rights has been satisfied. 
Cal.—Hawkins v. Hawkins, 286 P. 
747, 104 C.A. 608. 

98. Iowa.—^Vincent v. Vincent, 207 
N.W. 114, 201 Iowa 299. 

98.5 Conn.—^Dion v. Dion, 23 A.2d 
314, 128 Conn. 416. 

Fla.—North v. Rmgling, 7 So.2d 476, 
149 Fla. 739, 752. 

Mass.—Quigley v. Quigley, 38 N.E.2d 
624, 310 Mass. 415. 

Mich.—^Hollway v. Hollway, 73 N.W. 

2d 833, 344 Mich. 304. 

Mo.—^Randall v. Randall, App., 284 
S.W.2d 64. 

Nev.—Ramsay v, Ramsay, 244 P.2d 
381, 69 Nev. 176. 

Wash.—Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269. 


Condonation as question of law or 
fact in trial by court see infra § 
150. 

No exact formula 

In divorce action, condonation is 
question of intent and not a de¬ 
fense which can be reduced to an 
exact formula. 

Ill.—^Rasgaitis v. Rasgaitis, 107 N. 

E.2d 273. 347 Ill.App. 477. 

Facts constituting condonation 

(1) Delay in prosecution of action 
is matter for chancellor’s considera¬ 
tion and may amount to acquiescence 
or condonation. 

Md.—Miller v. Miller, 104 A.2d 921, 
204 Md. 509. 

(2) So, failure of plaintiff-wife to 
enter interlocutory divorce decree in 
undefended divorce action, would be 
construed as an abandonment on part 
of plaintiff and a condonation of of¬ 
fense. 

N.Y.~Pollick V. Pollick, 108 N.Y.S. 
2d 668. 

(3) Other facts. 

W.Va.—Miles v. Miles, 48 S.E.2d 669, 
131 W.Va. 513. 

Wis.—Cascio V. Cascio, 48 N.W.2d 
510, 259 Wis. 273. 

Facts not coustitutiug condouatiou 
Mo—Noll V. Noll, App., 277 S.W.2d 
853. 

98.10 Iowa.—Bouska v. Bouska, 86 
N.W.2d 884. 

98.15 Iowa.—Bouska v. Bouska, su¬ 
pra. 

98.20 W.Va.—Miles v. Miles, 48 S.E. 
2d 669, 131 W.Va. 513. 

99. Neb.—^Anderson v. Anderson, 
131 N.W. 907, 89 Neb. 570, Ann. 
Cas.l912C 1, 

Tex.—Redwine v. Redwine, Civ.App., 
198 S.W.2d 472. 

19 C.J. p 85 note 64. 

Mere pai'dou 

A mere pardon for the offense is 
insufficient; the union of the parties 
must continue. 


' Puerto Rico.—Garrosi v. Dastas, 1 
Puerto Rico 290—Bravo v. Franco, 
1 Puerto Rico 242. 

1. Ga.—Phinizy v. Phinizy, 114 S.E 
185, 154 Ga. 199. 

La.—^Martin v. Martin, 92 So. 46, 151 
La. 530. 

N.Y.—Betz V. Betz, 25 N.Y.Super. 
694, 19 Abb.Pr. 90. 

Tex.—Turner v. Turner, Civ.App., 289 
S.W.2d 836. 

2. Cal.—Benkert v. Benkert, 32 C. 
467. 

19 C.J. p 85 note 66. 

Requests and offers to return made 
by or to the deserted party see su¬ 
pra § 38. 

3. Fla.—Crews v. Crews, 178 So. 139, 
130 Fla. 499. 

Me.—Christensen v. Christensen, 134 
A. 373, 125 Me. 397. 

N.J.—Soos V. Soos, 185 A. 386, 14 
N.J.Misc. 381. 

“Cohabit” and “cohabitation” as im¬ 
plying or not implying sexual re¬ 
lations see infra § 61 a. 

Occupying different beds 
Husband, who continued for 
twelve days to live in same house 
with wife, with knowledge of adul¬ 
tery committed by wife, did not con¬ 
done offense, where they occupied 
different beds, and did not sustain to 
each other the relation of husband 
and wife. 

D.C.—Marshall v. Marshall, 3 F.2d 
344, 55 App.D.C. 173, 40 A.L.R. 624. 

4. N.J.—Soos V. Soos, 185 A. 386, 
14 N.J.Misc. 381. 

5. Ark.—Bush v. Bush, 205 S.W. 895, 
135 Ark. 512. 

Ga.—Dixon v. Dixon, 89 S.E.2d 473, 
211 Ga. 869—Phinizy v. Phinizy, 
114 S.E. 185, 154 Ga. 199. 

Neb.—Wright v. Wright, 43 N.W.2d 
424, 153 Neb, 18. 

5.5 Fla.—Macfadden v. Macfadden, 
26 So.2d 502, 157 Fla. 477. 
Separation agreement as bar to di¬ 
vorce generally see supra § 57. 
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Freedom of consent. Condonation to be effectual 
must be the voluntary act of the injured party,6 and 
not induced by fraud,7 trick or. artifice,7.5 force,® 
or fear.® It has been held, however, that where the 
marital relation is resumed at the instance of plain¬ 
tiff with full knowledge of defendant’s misconduct. 
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plaintiff cannot avoid the effect of condonation be¬ 
cause of defendant’s alleged fraud.^*5 

Knozvlcdgc of o^cusc. Full knowledge of a mat¬ 
rimonial offense is an essential element of condo¬ 
nation thereof.^ ^ Ordinarily, condonation of a 


6. Ark.—^Buck v. Buck, 171 S.W.2d 
939, 205 Ark. 918. 

Del.—^Daniels v. Daniels, 99 A.2d 717, 
9 Terry 179. 

Fla.—Mickler v. Mickler, App., 101 
So.2d 157. 

Ill.—McGaughy v. McGaughy, 102 N. 
E.2d 806, 410 Ill. 596. 

Dunivant v. Dunivant, 125 N.E.2d 
836, 5 Ill.App.2d 481—Rasgaitis v. 
Rasgaitis, 107 N.E.2d 273, 347 Ill. 
App. 477. 

Ind.— Corpus Juris Secundum cited 
in Hash v. Hash, 59 N.E.2d 735, 
737, 115 Ind.App. 437. 

Ohio.— Corpus Juris cited in Rex v. 
Rex, 177 N.E. 527, 528, 39 Ohio App. 
295. 

Hears v. Hears, Com PI., 15 Ohio 
Supp. 61. 

Okl.—Panther v. Panther, 295 P. 219, 
147 Okl. 131. 

Or.—Saville v. Saville, 203 P. 584, 
103 Or. 117. 

Tex.— Corpus Juris cited in HcLe- 
more v. HcLemore, Civ.App., 285 
S.W. 693, 694. 

Vt.— Corpus Juris Secundum cited in 
Belville v. Belville, 45 A.2d 571, 
573, 114 Vt. 404. 

Va.—Elder v. Elder, 123 S.B. 369, 139 
Va. 19. 

Wis.— Corpus Juris Secundum cited 
in Neblett v. Nehlett, 81 N.W.2d 
61, 62, 274 Wis. 574. 

19 C.J. p 84 note 49. 

Mental condition during* cohabitation 

Where wife lived with husband 
after his last assault on, and cruel 
treatment of, her only under some 
kind of hallucination or abnormal 
condition that rendered her irre¬ 
sponsible for her own conduct, she 
could not condone his treatment, and 
is entitled to divorce therefor. 

Tex.—Hahurin v. Hahurin, Civ.App., 
208 S.W. 558. 

7. Del. — ^Daniels v. Daniels, 99 A.2d 
717, 9 Terry 179. 

Idaho.— Corpus Juris Secundum cit¬ 
ed in Chresst v. Chresst, 295 P.2d 
704, 706, 77 Idaho 486. 

Ind.— Corpus Juris Secundum cited 
in Hash v. Hash, 59 N.E.2d 735, 
737, 115 Ind.App. 437. 

Kan.— Corpus Juris Secundum cited 
in Goetz v. Goetz, 306 P.2d 167, 173, 
180 Kan. 569. 

Mich.— Corpus Juris cited in Parley 
V. Parley, 270 N.W. 711, 714, 278 
Hich. 361, 109 A.L.R. 678. 

N.J.—McGovern v. McGovern, 160 A. 

822, 111 M.J.Eq. 18. 

Ohio.—Rex V. Rex, 177 N.E. 527, 39 
Ohio App. 295. 


Hears v. Hears, Com.PL, 15 Ohio 
Supp. 61. 

Okl.—Panther v. Panther. 295 P. 219, 
147 Okl. 131. 

Vt.—Corpus Juris Secundum cited in 
Belville v. Belville, 45 A.2d 571, 
573, 114 Vt. 404. 

19 C.J. p 84 note 50. 

Promise to be kind not in g’ood faith 
Where plaintiff in a divorce suit 
dismisses suit on defendant’s prom¬ 
ise to be kind in future, but promise 
is not made in good faith, there is 
no “condonation.” 

Pla.—^North v. Ringling, 7 So.2d 476, 
149 Fla. 739, 752. 

7.5 Ohio.—^Hufflne v. Hufiine, Com. 
PI., 74 N.E.2d 764. 

8. Pla.—^JMickler v. Mickler, App., 
101 So.2d 157. 

Ind.— Corpus Juris Secundum cited 
iu Hash v. Hash. 59 X.E.2d 735, 

737, 115 Ind.App. 437. 

Ohio.—Rex v. Rex, 177 N.E. 527, 39 
Ohio App. 295. 

HufEine v. Hufiine, Com.Pl., 74 N. 
E,2d 764—Hears v. Hears, 15 Ohio 
Supp. 61. 

Vt.— Corpus Juris Secundum cited in 
Belville v. Belville, 45 A.2d 571, 
573, 114 Vt. 404. 

Wis.—Neblett v. Neblett, 81 N.W.2d 
61, 274 Wis. 574. 

19 C.J. p 84 note 51. 

9. Fla.—Mickler v. Mickler, App., 
101 So.2d 157. 

Ind.— Corpus Juris Secundum cited 
in Hash v. Hash, 59 N.E.2d 735, 

738, 115 Ind.App. 437. 

Ohio.—Rex v. Rex, 177 N.E. 527, 39 
Ohio App. 295. 

Hufiine v. Hufiine, Com.Pl., 74 
N.E.2d 764—Hears v. Hears, Com. 
PI., 15 Ohio Supp. 61. 

Vt.— Corpus Juris Secundum cited in 
Belville v, Belville, 45 A.2d 571, 
573, 114 Vt. 404. 

19 C.J. p 84 note 52. 

9.5 Ohio.—^Mears v. Hears, Com.Pl., 
15 Ohio Supp. 61. 

10. Ark.—Buck v. Buck, 171 S.W.2d 
939, 205 Ark. 918. 

Del.—^Daniels v. Daniels, 99 A.2d 717, 
9 Terry 179—Greco v. Greco, 121 
A. 666, 2 W.W.Harr. 242. 

D.C.—Thompson v. Thompson, 164 F. 

2d 705, 82 U.S.APP.D.C. 325. 

Fla.— Corpus Juris cited in Crews v. 
Crews, 178 So. 139, 142, 130 Fla. 
499. 

Idaho.—Chresst v. Chresst, 295 P.2d 
704, 77 Idaho 486. 

Ind.—Heckman v. Heckman, 134 N. 
E.2d 695, 235 Ind. 472. 
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Pilgrim v. Pilgrim, To N.E.2d 
159, 118 Ind.App. 6. 

Iowa.—Corpus Juris Secundmu cited 
in Zuerrer v. Zut^/rer, 27 X.W.2d 
260, 262, 23S Iowa 102. 

La.—Hischler v. Duchman, 105 So. 
559. 159 La. 478—Smith v. Smith, 
99 So. 492, 155 La. 617. 

Hd.—Bowler v. Bov'ler, 39 A.2d 538, 
1S3 Md. 493. 

Hich.—Farley v. Farley, 270 N.W. 

711, 27g Mich. 361, 109 A.L.R. 678. 
Ho.—Geary v. Geary, App., 277 S.W. 
2d 327—Chamberlain v. Chamber- 
lain, App., 230 S.W.2d IS4—Taylor 

V. Taylor, App., 224 S.Vr.2d 412— 
Needham v. Needham, App., 299 S. 

W. 832. 

Neb.—^Wright v. Wright, 43 N'.W.2d 
424, 153 Neb. IS—Wetenkamp v. 
Wetenkamp, 299 N.W. 491, 140 Neb. 
392. 

N.J.—Van Wickle v. Tan Wickle, 108 
A. 761, 91 N.J.Eq. 213. 

Ohio.—^Hufiine v. Hufiine, Com.Pl., 74 
N.E.2d 764—Hears v. Hears, Com. 
PL, 15 Ohio Supp. 61. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa.Super. 401—Corpus Juris cited 
in Frank v. Frank, 99 Pa.Super. 
1S3, 187. 

Tex.—Browm v. Brown, Civ.App., 190 
S.W.2d 730. 

Va.—Martin v. Martin, 184 S.B. 220, 
166 Va. 109—Elder v. Elder, 123 S. 
E. 369, 139 Va. 19. 

Wis.—Shewalter v. Shewalter, 33 N. 

W.2d 189, 253 Wis. 51. 

19 C.J. p 84 note 53. 

A full disclosure of all previous 
misconduct is not necessary for “con¬ 
donation.” 

Neb.—^Vv’etenkamp v. Wetenkamp, 
299 N.W. 491. 140 Neb. 392. 

Knowledge offense probably commit¬ 
ted 

There can be no condonation of a 
spouse’s conduct without knowledge 
that offense involved was probably 
committed. 

Mich.—Melinn v. Melinn, 44 N.W.2d 
886, 329 Mich. 96. 

Particularized and substantiated 
knowledge of adultery 
In wife’s suit for divorce on 
ground of adultery, defense of con¬ 
donation was not established by 
proof of parties’ continuance of mar¬ 
ital intercourse, in absence of show¬ 
ing that wife then had such partic¬ 
ularized and substantiated knowl¬ 
edge of husband’s adultery as to jus¬ 
tify denial of such intercourse. 

N.J.—^Kress v. Kress, 62 A.2d 881, 1 
N.J. 257. 
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known offense does not warrant an inference that 
all offenses have been forgiven, and does not bar 
a divorce for an offense not known to the injured 
party at the time of condonation.^®*^ Consequently, 
unknown adulteries are not ordinarily condoned by 
forgiving known adulteries,although this rule 
may not be applicable to all cases.^^ 

A mere suspicion is not sufficients^ Hence, co¬ 
habitation pending an investigation of charges is 
not condonation.S4 Further, it has been held that, 
although the innocent spouse entertains a suspicion 
or a conviction of the other’s infidelity, a continua¬ 
tion of the marital cohabitation is not condonation, 
unless he has the means of proving the offense,^® 
or has notice of facts likely to produce inquiry from 
which knowledge would be acquired.^® It has been 
held that a sincere belief in the innocence of the 
guilty party precludes condonation in spite of re¬ 
ports of infidelity or knowledge of incriminatory 
facts but it has also been held that the nonexist¬ 
ence of a belief in accused’s innocence may be nega¬ 
tived by facts establishing the commission of the 
offense beyond a reasonable doubt.^^ 


Absolute knowledge is not required, but such 
knowledge is sufficient as would satisfy a reason¬ 
ably prudent persgn that the offense had been com¬ 
mitted,!® giving full weight to the trust and con¬ 
fidence which a husband and wife are entitled to 
place in each other.!®*5 Where the offender is guilty 
of many offenses of a similar and equally culpable 
character, a knowledge of such plural offenses or 
enough of them to illustrate the voluntary character 
of the act of forgiveness is sufficient.^® 

§ 61 . - Cohabitation as Condonation 

a. Continuance of cohabitation 

b. Resumption of interrupted cohabita¬ 

tion 

c. Cohabitation pending suit 

d. Extent of cohabitation 

a. Continuance of Cohabitation 

In the absence of a statute otherwise providing, the 
voiuntary continuance of cohabitation op sex reiations 
with knowledge that a matrimonial offense has been com¬ 
mitted ordinarily constitutes condonation. 

In the absence of a statute otherwise provid¬ 
ing, 20.60 the voluntary continuance of cohabitation®! 


10.5 Neb.—Wetenkamp v. Weten- 
kamp, 299 N.W. 491, 140 Neb. 392. 

11. Fla.—Crews v. Crews, 178 So. 
139, 130 Fla. 499. 

Pa.—Davis v. Davis, 21 A.2d 419, 145 
Pa.Super, 473. 

19 C.J. p 84 note 54. 

12. Fla.—Crews v. Crews, 178 So. 
139, 130 Fla. 499. 

19 C.J. p 84 note 55. 

13. Md.—Hoover v. Hoover, 51 A. 2d 
166, 187 Md. 646. 

N-Y*-— V. Digg-s, 175 N.T.S. 791, 
187 App.Div. 859. 

Ps-—Shumaker v. Shumaker, Com. 

PI., 50 Lanc.L.Rev. 431. 

19 C.J. p 84 note 56. 

14. D.C.—Thompson v. Thompson, 
164 F.2d 705, 82 U.S.App.D.C. 325. 

Fla.—^\’'on Funk v. Von Funk, 162 So. 

145, 120 Fla. 103. 

19 C.J. p 84 note 57. 

15. NT.—^Abbott v. Abbott, 228 N. 
Y.S. 611, 132 Misc. 11. 

19 C.J. p 84 note 58. 

IVCere reports or wamingTs 

Innocent party to marriage need 
not separate from other spouse and 
sue for divorce on hearing mere re¬ 
ports or receiving warnings from 
friends of latter spouse’s infidelity 
in order to avoid condonation there¬ 
of. 

Fla.—Von Punk v. Von Funk, 162 So. 

145, 120 Fla. 103. 

Confession of adultery 
It seems that cohabitation of the 
wife with her husband after his 
confession to her of an act of adul¬ 


tery, but which she has no moans of 
proving, is not a condonation of the 
offense. 

N.T.—^Hoffmire v. Hoffmire, 7 Paige, 
60, 32 Am.D. 611. 

Moral certainty 

Husband, who continued to live 
with wife, although he was morally 
certain that she had illicit relations 
with other men, condoned her of¬ 
fense, 

N.T.—Pepin v. Pepin, 206 N.T.S. 732, 
123 Misc. 888, 

16. Mass.—^Maglathlin v. Maglath- 
lin, 138 Mass. 299. 

17. Ala.—Phillips v. Phillips, 129 
So. 3, 221 Ala. 455. 

La.—Mischler v. Duchman, 105 So. 

559, 159 La. 478. 

19 C,J. p 85 note 61. 

Belief doctor mistaken as to preg¬ 
nancy 

Fact that husband continued to 
live and cohabit with his wife, after 
being informed by doctor two months 
after his return from service over¬ 
seas in December that wife was 
about four months pregnant and 
that baby would be born in July, did 
not constitute condonation of wife’s 
adultery, since husband was entitled 
to believe that doctor might be mis¬ 
taken. 

Ind.—Pilgrim v. Pilgrim, 75 N.E.2d 
159, 118 Ind.App. 6. 

18. Conn.—^Delliber v. Delliber, 9 
Conn. 233. 

19 C.J. p 85 note 62. 

19. Mich.—^Melinn v. Melinn, 44 N. 
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W.2d 886, 329 Mich. 96—Farley v. 
Parley, 270 N.W. 711, 278 Mich. 
361, 109 A.L.R. 678. 

Diggs v. Diggs, 175 N.T.S. 791, 
187 App.Div. 859. 

Tex.—Brown v. Brown, Civ.App., 190 
S.W.2d 730. 

19.5 Mich.—Melinn v. Melinn, 44 N. 
W.2d 886, 329 Mich. 96—Farley v. 
Parley, 270 N.W. 711, 278 Mich. 
361, 109 A.L.R. 678. 

Tex.—Brown v. Brown, Civ.App., 190 
S.W.2d 730. 

20. Mich.—Parley v. Parley, 270 N. 
W. 711, 278 Mich. 361, 109 A.L.R. 
678. 

20.50 All offenses except adultery 

Under a statute in effect so pro¬ 
viding, condonation of a marital of¬ 
fense, except adultery, cannot be es¬ 
tablished by implication from volun¬ 
tary cohabitation of parties after 
knowledge thereof, but offense must 
be expressly forgiven to constitute a 
bar to any of causes of divorce nam¬ 
ed in statute except adultery. 

Or.—Brennan v. Brennan, 192 P.2d 
858, 183 Or. 269—Claude v. Claude, 
174 P.2d 179, 180 Or. 62. 

21, Fla.—^Masilotti v. Masilotti, 7 
So.2d 132, 150 Fla. 86. 

Ill.—Suavely v. Snavely, 110 N.E.2d 
685, 349 Ill.App. 369. 

Ind.—^Pilgrim v. Pilgrim, 75 N.E.2d 
159, 118 Ind.App. 6—Hash v. Hash, 
59 N.E.2d 735, 115 Ind.App. 437. 
Md.—Coleman v. Coleman, 51 A.2d 
673, 188 Md. 203. 

Mo.—Davis v. Davis, App., 206 S.W. 
580. 



27A C. J. S. 

or sex rclations2i*5 by the complaining spouse after 
knowledge that a matrimonial offense has been com¬ 
mitted by the other ordinarily operates as a con¬ 
donation of the offense. However, cohabitation is 
ordinarily merely evidence of condonation,-giv- i 
ing rise to a strong inference, if not a presumption 

of condonation,2i-i5 but is not conclusive.2i*20 Thus, 

the continuance of cohabitation, particularly in the 
case of the wife, is not in all cases tantamount to 
condonation,^^ and whether condonation results 
may depend on the circumstances of the particular 
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case.23 In the absence of sexual intercourse,23-5 
it has been held that the mere fact that the parties 
continue to live under the same roof wil: net amount 
to condonation,-2-j0 especially \\here the arrange¬ 
ment is short lived.23.15 Condonation of the offense 
of habitual drunkenness is not to be presumed from 
continued cohabitation.^-^ 

Condonation of adultery, A continuance of co¬ 
habitation after knowledge of the commission of 
adultery condones the offense and bars a suit for a 
divorce on that ground.25 However, the term “co- 


Neb.—Wright v. Wright, 43 N.W.2d 
424, 153 Neb. 18. 

Tex.—Green v. Green, Civ.App., 268 
S.W.2d 237—Bippus v. Bippus, Civ. 
App., 246 S.W.2d 502—Parks v. 
Parks. Civ.App., 55 S.W.2d 242. 

Va.—^^Villiams v. Williams, 50 S.E.2d 
277, 188 Va. 543. 

Wash.—Robinson v. Robinson, 159 P. 

2d 903, 23 Wash. 2d 93. 

19 C.J. p 85 note 67. 

Cohabitation as affecting period of 
desertion see supra § 37. 
Cohabitation as essential to condona¬ 
tion see supra § 60. 

In cases of failure to provide, 

knowledge of commission of offense 
by injured party is necessarily co¬ 
existent with commission of injury, 
and hence, a continuous living and 
cohabiting with offender, must, 
prima facie, be accompanied with or 
by a succession of condonations, 
while such living and cohabiting con¬ 
tinue. 

Ind.—Graves v. Graves, 112 N.E.2d 
869, 123 Ind.App. 618. 

Praud and duress 

(1) Marriage voidable for fraud 
and duress is ratified by continued 
cohabitation. 

Pa.—Murray v. Murray, 29 Pa.Dist. 
257. 

(2) A husband who continues to 
live with his wife after full knowl¬ 
edge that her representations of 
chastity before marriage were false 
cannot urge such representations as 
ground for divorce. 

Ga.—Stanley v. Stanley, 42 S.E. 374, 
115 Ga. 990. 

(3) So, where husband continued 
to cohabit with his wife after learn¬ 
ing that at time of their marriage 
she was allegedly suffering from la¬ 
tent, noncommunicable disease, there 
was a “-waiver” of any right which 
husband may have had on first learn¬ 
ing of his wife’s condition, or with¬ 
in a reasonable time thereafter, to 
have marriage declared void in di¬ 
vorce action for fraudulent conceal¬ 
ment, notwithstanding husband did 
not have sexual intercourse with 
wife after he learned of her condi¬ 
tion. 

R.I.—Mace v. Mace, 23 A.2d 185, 67 
R.I. 301. 


(4) However, fraud in procuring a 
marriage is not condoned by subse¬ 
quent cohabitation -where woman, 
over objection of man, is guilty of 
similar misconduct after marriage. 
Kan.—Entsminger v. Entsminger, 
161 P. 607, 99 Kan. 362. 

Prenuptial unchastity 
Where plaintiff lived with wife as 
husband for about four months aft¬ 
er learning she had had illegitimate 
child before marriage, he condoned 
her prenuptial unchastity. 

Conn,—^Wetstine v. Wetstine, 157 A. 
418, 114 Conn. 7. 

21,5 Neb.—Wright v. Wright, 43 N. 

W.2d 424, 153 Neb. 18. 

Ohio.—Cousino v. Cousino, 107 N.E. 
2d 213. 90 Ohio App. 449. 
Cohabitation (sexual), after knowl¬ 
edge of lewd and lascivious behavior, 
destroys right to divorce on such 
ground under a statute in effect so 
providing. 

Ky.—York v. York, 280 S.W.2d 553. 

21.10 Ill.—^King V. King, 121 N.E.2d 
347, 3 Ill.App.2d 255—Rasgaitis v. 
Rasgaitis, 107 N.E.2d 273, 347 Ill. 
App, 477. 

Not as matter of law 

(1) Cohabitation does not ordinari¬ 
ly constitute condonation as a mat¬ 
ter of law, 

N.Y.—In re Smith’s Will, 72 N.Y.S. 
2d 609, 190 Misc. 285—In re Chand¬ 
ler’s Will. 26 N.Y.S.2d 280, 175 
Misc. 1029. 

(2) This is especially true where 
it is claimed that wife has condoned 
her husband’s misconduct. 

N.Y.—In re Smith’s Will, supra. 

21.15 N.Y.—In re Smith’s Will, su¬ 
pra. 

It raises an inference which when 
not neutralized is adequate for a de¬ 
termination that condonation has oc¬ 
curred. 

N.Y.—In re Chandler’s Will, 26 N.Y. 
S.2d 280, 175 Misc. 1029. 

21.20 Ill.—^Rasgaitis v. Rasgaitis, 
107 N.E.2d 273, 347 Ill.App. 477. 
Agreement and cohabitation amount¬ 
ing to reconciliation 
Agreement, which was entered in¬ 
to on dismissal of divorce suit by 
husband, which provided that par- 
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ties should establish a home for 
themselves and do certain things, 
and subsequent cohabitation were 
not “condonation” of any matrimoni¬ 
al offense, but simply a mutual rec¬ 
onciliation. 

Or.—^Hollingsworth v. Hollings¬ 

worth, 229 P.2d 956, 191 Or. 374. 

22 - Ala.—Brown v. Brown, 121 So. 
3S6, 219 Ala. 104. 

Ill.—McGaughy v. McGaughy, 102 N. 

E.2d SOC, 410 Ill. 596. 

19 C.J. p 85 note 68. 

23- Ala.—Brown v. Brown, 121 So. 
386, 219 Ala. 104. 

23.5 D.C.—^Hammond v. Hammond, 
198 F.2d 529, 91 U.S.App.D.C. lOO 
—Boyce v. Boyce, 153 F.2d 229, SO 
XJ.S.App.D.C. 355. 

Ky.—York v. York, 280 S.W.2d 553. 

23.10 D.C.—^Hammond v. Hammond, 
198 F.2d 529, 91 U.S.App.D.C. 100 
—Hurd V. Hurd, 179 F.2d 68, 86 
U.S.App.D.C. 62—Boyce v. Boyce, 
153 F.2d 229, 80 U.S.App.D.C. S55. 
Ill.—King V. King, 121 N.E.2d 347, 3 
Ill.App.2d 255. 

Ky.—York v. York, 280 S.W.2d 553. 

23.15 D.C.—Hammond v. Hammond, 
198 F.2d 529, 91 U.S.App.D.C. 100. 

24. Ill.—Dorian v. Dorian, 131 N.E. 
129, 298 Ill. 24. 

25. Ala.—^Hendrix v. Hendrix, 34 So. 
2d 214, 250 Ala. 309—Harbin v. 
Harbin, 32 So.2d 537, 249 Ala. 616. 

Ill.—Kunstmann v. Kunstmann, 77 
N.E.2d 888, 333 Ill.App. 653. 

Iowa.—Shaffer v. Shaffer, 181 N.W. 
261. 

La.—Humes v. McIntosh, 74 So.2d 
167, 225 La. 930—Spence v. Spence, 
110 So. 68, 162 La. 4. 

Md.—^Proudfoot v. Proudfoot, 141 A. 
395, 154 Md. 585. 

Mo.—Jones v. Jones, 235 S.W. 481, 
208 Mo.App. 632. 

N.Y.—In re Chandler’s Will, 26 N.Y. 

S.2d 280, 175 Misc. 1029. 

Okl.—Owsley v. Owsley, 249 P. 692, 
121 Okl. 259—Fowler v. Fowler, 
248 P. 629, 119 Okl. 95. 

Or.—^Brennan v. Brennan, 192 P 2d 
858, 183 Or. 269—Claude v. Claude, 
174 P.2d 179, 180 Or. 62. 
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habit” as used in this connection, discussed infra 
this section, has been construed to mean copulate, 
and it has been held mere dwelling together under 
the same roof will not operate as a condonation of 
the offense,“5*5 especially where the period of dwell¬ 
ing together is of short duration.25-i0 

The rule as to continuance of cohabitation oper¬ 
ates against an innocent wife who cohabits with a 
guilty husband with knowledge of the offense,^^ but 
not with the same strictness as against an innocent 
husband who cohabits with a guilty wife.27 

Condonation of cruelty. A continuance of co¬ 


habitation ordinarily will condone cruelty and bar a 
divorce therefor,although the wife is the com¬ 
plaining party,29 unless it is apparent from the 
circumstance that the life or health of the innocent 
party will be endangered by a discontinuance of 
the marriage relation.30 It has been held that a wife 
who continues willingly to cohabit with her husband 
after his communication to her of a venereal dis¬ 
ease, thereby condones his cruelty and will not be 
granted a divorce,91 unless he deceived her as to 
its cause and effects.92 

Cohabitation is not necessarily a condonation of 
cruelty,99 especially where the wife is the complain- 


Pa.—In re Arnout’s Estate, 5 Pa.Dist. 
& Co. 42. 

Del Sordo v. Del Sordo, Com.Pl., 
9 Fay.L.J. 142—Souder v. Souder, 
Com.Pl., 27 North.Co. 342. 

"VVash.—Robinson v. Robinson, 159 
P.2d 903, 23 Wssh.2d 93. 

19 C J. p 85 note 69. 

IVCatter of law 

Cohabitation after a known adul¬ 
tery has been said to constitute con¬ 
donation as a matter of law. 

N.T.—In re Chandler’s Will, 26 N.T. 

S2d 280, 175 Misc. 1029. 

Sexual cohabitation 

Ky.—York v. York, 280 S,W.2d 553. 

A husband who lived with his wife 
for about eleven years after wife’s 
alleged admissions of adultery con¬ 
doned such misconduct. 

La.—^Adams v. Adams, 199 So. 392, 
196 La. 464. 

Relatively isolated incidents of in¬ 
fidelity are usually considered con¬ 
doned where parties continue normal 
marital relations. 

Wash.—^Murray v. Murray, 229 P.2d 
309, 39 Wash.2d 269. 

Remaining with husband after sus¬ 
picion of adultery, but without pos¬ 
itive proof, held not condonation. 

Md.—^Hoover v. Hoover, 51 A.2d 166, 
187 Md. 646. 

25.5 Va.—Tarr v. Tarr, 35 S.E.2d 
401, 184 Va. 443. 

25.10 D.C.—Hammond v. Hammond, 
198 P.2d 529, 91 TJ.S.App.D.C. 100. 
La.—De Maupassant v. Clayton, 38 
So.2d 791, 214 La. 812. 

26. Iowa.—Mitchell v. Mitchell, 185 
N.W. 62, 193 Iowa 153. 

NJ.—Hart v. Hart, 131 A. 903, 99 
N.J.Eq. 373. 

19 C.J. p 86 note 70. 

27. Iowa.—^Harnett v. Harnett, 7 N. 
W. 394, 55 Iowa 45, 48. 

19 C.J. p 86 note 71. 

28. Ala.—Rudicell v. Rudicell, 77 So. 
2d 339, 262 Ala. 41. 

Ark.—^Price v. Price, 192 S.W. 893, 
127 Ark. 506. 

Cal.—Schlecht v, Schlecht, 277 P. 
1065, 99 C.A. 163. 


Fla.—^Masilotti v. Masilotti, 7 So.2d 
132, 150 Fla. 86—Phillips v. Phil¬ 
lips, 1 So.2d 186, 146 Fla. 311. 

Ill.—Moore v. Moore, 199 K.E. 98, 362 
Ill. 177. 

Olbinski v. Olbinski, 83 N.E.2d 
387, 336 IlhApp. 225—Kunstmann 
V. Kunstmann, 77 N‘.E.2d 888, 333 
Ill.App. 653—Carlson v. Carlson, 32 
N.E.2d 365. 308 Ill.App. 675. See 
Hunt V. Hunt, 211 Ill.App. 410. 
Ind.—Corpus Juris Secundum quoted 
in Mitchell v. Mitchell. 133 N.E.2d 
79, 81, 126 Ind.App. 377—Corpus 
Juris Secundum quoted in Graves 
V. Graves, 112 N.E.2d 869, 870, 123 
Ind.App. 618. 

La.—Abele v. Barker, 7 So.2d 684, 200 
La. 125. 

Mass.—Babcock v. Babcock, 59 N.E. 

2d 471, 317 Mass. 772. 

Neb.—Cowan v. Cowan, 69 N.W.2d 
300, 160 Neb. 74. 

N.J.—Bamberg v. Bamberg, 199 A. 
54. 123 N.J-.Eq. 570. 

N.Y.—McCarthy v. McCarthy, 103 N. 

Y.S.2d 808, 199 Misc 680. 

Pa.—Bowden v. Bowden, Com.Pl., 93 
Pittsb.Leg.J. 409, affirmed 53 A.2d 
892, IGl Pa Super. 150. 

Relatively isolated incidents 
Mere continuance of normal mari¬ 
tal relations is usually sufficient to 
establish condonation, where miscon¬ 
duct complained of consists in rela¬ 
tively isolated incidents of cruelty. 
Wash.—Murray v. Murray, 229 P.2d 
309. 39 W''ash.2d 269. 

Remote acts 

Where the parties live together 
peacefully for a long period, the 
court is reluctant to grant divorce 
for remote acts. 

Pa.—Reed v. Reed, 28 Pa.Dist. 511. 
Acts not constituting extreme cru¬ 
elty 

Physical abuse of husband by wife 
during quarrels, which consisted of 
wife throwing ash trays at him, 
scratching his shoulder with finger¬ 
nails and blackening his eye with 
fist, in absence of evidence that he 
was afraid of wife, or that wife’s 
actions endangered his life or health, 
was insufficient to constitute ex¬ 
treme cruelty which would entitle 
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him to divorce, especially in view of 
fact that he had continued to live 
with wife several months after last 
physical abuse. 

Del.—Cannon v. Cannon, 82 A.2d 737, 
7 Terry 237. 

29. Ala.—Rudicell v. Rudicell, 77 So. 
2d 339, 262 Ala. 41. 

Ark.—Barr v. Barr. 10 S.W.2d 884, 
178 Ark. 343. 

Ill-—Carlson v. Carlson, 32 N.E.2d 
365, 308 I11.APP. 675. 

Ind.— Corpus Juris Secundum quoted 
in Graves v. Graves, 112 N.E.2d 
869. 870, 123 Ind.App. 618. 

La.—^Abele v. Barker, 7 So.2d 684, 
200 La. 125—Landry v. Regira, 178 
So. 502, 188 La. 960—^Armstrong v. 
Whalen, 109 So. 140, 161 La. 613. 
Md.—Poole V. Poole, C A.2cl 243, 176 
Md. 696. 

Mass.—Babcock v. Babcock, 59 N.E. 

2d 471, 317 Mass. 772. 

Intolerable severity 
Vt.—Davidson v. Davidson, 10 A.2d 
197—Adams v. Adams, 148 A. 287, 
102 Vt. 318. 

30. Ark.—Shirey v. Shirey, 112 S.W. 
369, 87 Ark. 175. 

19 C.J. p 86 note 73. 

31. Mich.—Abbott v. Abbott, 168 N. 
W. 950, 203 Mich. 265. 

Pa.—In re Arnout’s Estate, 5 Pa.Dist. 
& Co. 42. 

19 C.J. p 86 note 74. 

Communication of venereal disease 
as offense which may be condoned 
see supra § 59. 

32. R.I.—^Wilson V. Wilson, 13 A. 
102, 16 R.I. 122. 

33. Cal.—Schletewitz v. Schletewitz, 
193 P.2d 34, 55 C.A.2d 566. 

Conn.—Dion v. Dion, 23 A.2d 314, 128 
Conn. 416—McCarthy v. McCarthy, 
195 A. 607, 123 Conn. 409. 

Ga.—Seagraves v. Seagraves, IS S.E. 
2d 460, 193 Ga. 280. 

Ill.—Rasgaitis v. Rasgaitis, 107 N.E. 

2d 273, 347 Ill.App. 477. 

Iowa.—Duwe v. Duwe, 72 N.W.2d 
501, 246 Iowa 1336—Massie v. Mas- 
sie, 210 N.W. 431, 202 Iowa 1311— 
Hickman v. Hickman, 176 N.W. 698, 
188 Iowa 697, 14 A.L.R. 929. 
Ky.—York v. York, 280 S.W.2d 553. 
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ing party34 and the welfare of children is in- 
volved.3^-5 Cohabitation in cases involving cruel¬ 
ty stands on a somewhat different basis than cohabi¬ 
tation after adultery,3-1-10 and it has been held that 
sexual cohabitation after acts constituting cruelty 
cannot be considered as condonation in the same 
sense in which it would be after an act of adul- 
tery.34.15 Condonation of acts of cruelty depends 
on the circumstances and the situation of the parties 
and whether or not there has been forgiveness and 
reconciliation,®® and under some statutes may de¬ 
pend on a restoration of all marital rights.® The 
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fact that the wife remains in the marital home dees 
not necessari'y constitute condonation,particular¬ 
ly where she occupies a room separate from her 
husband,3 < and where, through fear or the circum¬ 
stances surrounding her, she cannot leave at once.^^ 

\\ here the cruelty consists of a series of wrongs 
no one of which would in itself necessarily he 
ground for divorce, mere cohabitation during the 
period in which they are committed in the hope of 
better treatment in the future does not constitute 
condonation and under some statutes cohabita- 


Mass.—Sylvester v. Sylvester, 113 N. 

E.2d 830, 330 Mass. 397. 

Mich.—Hollway v. Hollway, 73 N.W. 

2d 833, 344 Mich. 304. 

Minn.—Olson v. Olson, 53 N.W.2d 29, 
236 Minn. 363. 

Mo.—Scott V. Scott, 192 S.W.2d 668, 
239 Mo.App. 953. 

N.J.—^Morrone v. Morrone, 130 A.2d 
396, 44 N.J.Super. 305. 

Wash.—Murray v. Murray, 229 P.2d 
309, 38 ■Wash.2d 269. 

34. Ala.—Brown v. Brown, 121 So. 
386, 219 Ala. 104. 

Ill.—^Rasgaitis v. Rasgaitis, 107 N.E. 

2d 273, 347 Ill.App. 477. 

Iowa.—Duwe v. Duwe, 72 N.W.2d 501, 
246 Iowa 1336—Schneckloth v. 
Schneckloth, 228 N.W. 290, 209 
Iowa 496—Massie v. Massie, 210 N. 
W. 431, 202 Iowa 1311—Hickman 
V. Hickman, 176 N.W. 698, 188 Iowa 
697, 14 A.L.R. 929. 

Mich.—^Bierie v. Bierie, 83 N.W.2d 
336, 348 Mich. 440—Fansler v. 

Fansler, 75 N.W.2d 1, 344 Mich. 
569—Hollway v. Hollway, 73 N.W. 
2d 833, 344 Mich. 304. 

Mo.—Lowe v. Lowe, App., 229 S.W. 
2d 7. 

N.Y.—Pellegrino v. Pellegrino, 66 N. 
Y.S.2d 297. 

N.D.—Fleck v. Fleck, 58 N.W.2d 765, 
79 N.D. 561. 

Tex.—^Hoffman v. HofCman, Civ.App., 
153 S.W.2d 275. 

Va.—Bay top v. Baytop, 100 S.E.2d 
14, 199 Va. 388. 

An attempt at reconciliation, con¬ 
sisting of husband and wife kissing 
each other and going to bed together 
after a quarrel, did not amount to a 
condonation or reconciliation of dif¬ 
ferences between parties, with re¬ 
spect to wife’s right to a divorce on 
ground of cruel and inhuman treat¬ 
ment. 

W.Va.—Myers v. Myers, 33 S.E.2d 
897, 127 \V.Va. 551. 

Effort to frustrate husband’s plans 
Fact that wife continued to live 
with husband until day before bill 
for divorce on ground of cruel and 
inhuman treatment was filed did not 
require dismissal of bill on ground of 
"‘condonation,” where wife continued 
to live with husband in order to out- 


maneuver him in his plans to seques¬ 
ter his property and remove himself | 
from state to an unknown destina-1 
tion. 

Tenn.—Garvey v. Garvey, 203 S.W. ! 
2d 912, 29 TenmApp. 291. 

34.5 Mo.—Lowe v. Lowe, App., 229 
S.W. 2d 7. 

Desire to keep family together 
In husband’s suit for divorce on 
ground of wife’s intolerable severity, 
libelant’s condonation of libelee's 
conduct cannot be inferred or implied 
as matter of law merely from libel¬ 
ant’s desire to keep home together 
for benefit of family and especially 
children. 

Vt.—^Davidson v. Davidson, 10 A. 2d 
197, 111 Vt. 68. 

34,10 Neb.—Cowan v. Cowan, 69 N. 
W.2d 300, 160 Neb. 74. 

34.15 Ind.—Mitchell v. Mitchell, 133 
N.E.2d 79, 126 Ind.App. 377. 

Kan.—Brown v. Brown, 232 P.2d 603, 
171 Kan. 249, 132 A.L.R.2d 103. 
Reason for rule 

Sexual cohabitation after acts of 
cruelty cannot be considered as con¬ 
donation in sense in which it would 
be after an act of adultery, for effort 
to endure unkind treatment as long 
as possible should never be allowed 
to weaken one party’s right to relief. 
Kan.—Brown v. Brown, supra. 

35. Md—Glass v. Glass, 2 A.2d 443, 
175 Md. 693. 

W.Va.—Norman v. Norman, 107 S.E. 
407, 88 W.Va. 640. 

tlnless done with intent to forgive 
cohabitation does not constitute con¬ 
donation of cruelty. 

Ind.—Heckman v. Heckman, 134 N.E. 
2d 695, 235 Ind. 472. 

Even though parties engage in sen. 
ual relations, for such acts to con¬ 
stitute condonation of wife’s cruel 
and inhuman treatment, such acts 
must have been accompanied with an 
intent on husband’s part to condone. 
Ind.—Mitchell v. Mitchell. 133 N.E. 
2d 79, 126 Ind.App. 377. 

IVCere fact that a husband and wife 
slept in same bed together does not 
in itself constitute condonation of 
cruelty. 


Ill.—Olbinski v. Oibinski, S3 N.E.2d 
3S7, 336 I11.APP. 225. 

35.5 Sexual intercourse alone with¬ 
out showing of husband’s restoration 
to all marital rights will not con¬ 
done acts of cruelty. 

Cal.—Schletewitz v. Schletewitz, 193 
P.2d 34, 35 C.A.2d 566. 

36. Ill.—Lipe v. Lipe, 158 N.E. 411, 
327 Ill. 39. 

King V. King, 121 N.E.2d 347. 3 
Ill.App.2d 255—Rasgaitis v. Ras- 
gaitis, 107 N.E.2d 273, 347 Ill.App. 
477. 

Neh.—Kidder v. Kidder, 68 N.W.2d 
279, 159 Neb. 6GC. 

N.J.—^Martinique v. Martinique, 141 

A. 2d 562, 50 N.J.Super. 210. 

N-Y.—Lindley v. Lindley, 162 N.T.S. 
2d 217. 

Tex.—^Hoffman v. Hoffman, Civ.App., 
153 S.W.2d 275. 

Where wife slept in same bed with 
husband for about two weeks after 
alleged acts of cruelty on part of 
husband, but there was no other place 
for her to sleep, and during such time 
wife refused to speak to husband, and 
thereafter left him, there was no 
“condonation” on part of wife W’hich 
would be a defense to wife’s suit for 
divorce on ground of cruelty. 

Ill.—McGaughy v. McGaughy, 102 N. 

B. 2d 806, 410 Ill. 596. 

37. D.C.—^Pedersen v. Pedersen, 107 
F.2d 227, 71 App.D.C. 26. 

La.—^Pichon v. Pichon, 113 So. 845, 
164 La. 272—Millet v. Millet, 81 So. 
400, 144 La. 921. 

N.Y.—Lindley v. Lindley, 162 N.T.S. 
2d 217. 

38. Iowa.—Hickman v. Hickman, 176 
N.W. 698, 188 Iowa 697, 14 A.L.R. 
929. 

N.J.—Martinique v. Martinique, 141 
A.2d 562, 50 N.J.Super. 210. 

N.Y.—Lindley v. Lindley, 162 N.T.S. 
2d 217. 

Or.—Savine v. Saville, 203 P. 584. 
103 Or. 117. 

Tex.—Hoffman v. Hoffman, Civ.App., 
153 S.W.2d 275. 

W.Va.—^Norman v. Norman, 107 S.E. 
407, 88 W.Va. 640. 

39. Cal.—^Hansen v. Hansen, 261 P. 
503, 86 C.A. 744. 
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tion does not amount to condonation, unless ac¬ 
companied by an express agreement to condone.**® 

Meaning of terms ^^coJiabif* and cohabitation 
“Cohabit” and “cohabitation” as used in the con¬ 
text of this section have been considered as meaning 
to live or dwell together, or the act or state of liv¬ 
ing or dwelling together** as husband and 
wife.^®-l® There is authority for the view that 
these terms do not necessarily imply sexual inter¬ 
course.* However, there is authority to the 
contrary, which takes the view that these terms mean 
to copulate or the act of copulation,*®-^® or, at 
least, include sexual relations.*®-^^ 


Loathsome disease. In the event of contraction 
of a loathsome disease it has been held that condona¬ 
tion will not be implied from either living together 
or acts of coition.*®-30 

b. Resumption of Interrupted Cohabitation 

In the absence of a statute otherwise providing, vol¬ 
untary resumption of cohabitation ordmaniy condones a 
matrimoniai offense. 

In the absence of a statute otherwise provid¬ 
ing,*®-50 a voluntary resumption of cohabitation 
which has been interrupted because of the commis¬ 
sion of a marital offense ordinarily condones the 
offense the same as the continuance of a cohabita- 


Conn.—Dion v. Dion, 23 A.2d 314, 128 
Conn. 416—^McCarthy v. McCarthy, 
195 A. 607, 123 Conn. 409. 

Fla.—Corpus Juris cited iu Fekany v. 
Fekany, 160 So. 192, 194, 118 Fla. 
698. 

Ga.—Alford v. Alford, 7 S.E.2d 278, 
189 Ga. 630. 

Ind.—Van Antwerp v. Van Antwerp, 
122 N.E.2d 137, 125 Ind.App. 65. 
Iowa.—Corpus Juris Secundum cited 
in Duwe v. Duwe, 72 N.'W’.2d 501, 
507, 246 Iowa 1336. 

Ky.—York v. York, 280 S.'W.2d 553. 
Md.—Corpus Juris cited in Glass v. 

Glass, 2 A.2d 443, 447, 175 Md. 693. 
Mich.—-Bohlka v. Bohlka, 28 N.W.2d 
239, 318 Mich. 468. 

Miss.—Smith v. Smith, 40 So.2d 156 
—Manning v. Manning, 133 So. 673, 
160 Miss, 318. 

N.Y.—^Fisher v. Fisher, 227 N.Y.S. 
345, 223 App.Div. 19, affirmed 165 
N.E. 460, 250 N.Y. 313, 61 A.L,R. 
1523. 

Or.—^Arndt v. Arndt, 30 P.2d 1, 146 
Or. 347. 

Tex.—^Barta v. Barta, Civ.App., 283 
S.W. 201. 

Wash,—^Murray v. Alurray, 229 P.2d 
309, 39 Wash. 2d 269—Quient v. 
Quient, 177 P. 779, 105 Wash. 315. 
Wis.—Cudahy v. Cudahy, 258 N.W. 

168, 217 Wis. 355. 

19 C.J. p 86 note 76. 

Revival of ofCense see infra § 62. 

Where wife’s conduct grew worse 
and worse until separation, fact that 
husband endured assaults of wife 
and continued to live with her until 
she left him did not amount to "con¬ 
donation” of wife’s conduct. 

Ga.—Seagraves v. Seagraves, 18 S.E. 
2d 460, 193 Ga. 280. 

Patience and forbearance 

(1) Patience and forbearance of a 
spouse, while entertaining hope of 
reformation, should not be mistaken 
for condonation, but rather they 
serve to strengthen the cause of ac¬ 
tion. 

Conn.—^McCarthy v. McCarthy, 195 
A, 607, 123 Conn. 409. 


—^Van Antwerp v. Van Antwerp, 
122 N.E.2d 137, 125 Ind.App. 65. 
La.—^New v. New, 173 So. 748, 186 
La. 1017—Balfe v. Balfe, 115 So. 
489, 165 La. 283. 

Miss.—Smith v. Smith, 40 So.2d 156. 
—^Pellegrino v. Pellegrino, 66 N. 
Y.S.2d 297. 

Pa.—Reed v. Reed, 28 Pa.Dist. 511. 
Wash.—Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269. 

(2) Spouse’s endurance of cruelty 
and indignities in hope that other 
will change has as much character of 
probation as of condonation, and con¬ 
tinuation of all marital relations will 
not raise a presumption against true 
facts. 

Ky.—York V. York, 280 S.W.2d 553. 

(3) Where husband allowed family 
home to be maintained in proximity 
to mother’s home knowing that moth¬ 
er was hostile to wife and permitted 
mother to have control over one of 
the children, wife’s refusal to leave 
home is forbearance and not a con¬ 
donation. 

La.—Cormier v. Cormier, 190 So. 365, 
193 La. 158. 

(4) Where husband continued to 
live with wife who used alcohol to 
excess and made false accusations 
of infidelity against him, always hop¬ 
ing that wife would renounce alcohol 
and her unjustified suspicions and 
jealousy and thus save marriage, liv¬ 
ing together in such circumstances 
did not constitute condonation of pri¬ 
or acts of extreme cruelty especially 
where subsequent acts of extreme 
cruelty were perpetrated by wife, 
thereby revoking any condonation. 
N.J.—Morrone v. Morrone, 130 A.2d 

396. 44 N.J.Super. 305. 

40. N.D.—Fleck v. Fleck, 58 N.W. 
2d 765, 79 N.D. 561. 

Or.—Savine v. Saville, 203 P. 584, 
103 Or. 117. 

19 C.J. p 86 note 77. 

Sufficiency of agreement 
Cal.—Hunter v. Hunter, 64 P. 772, 132 
C. 473. 

19 C.J. p 86 note 77 [a]. I 
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40.5 Ga.—Phinizy v. Phinizy, 114 g 
E. 185, 154 Ga. 199. 

40.10 Ill.— Rasgaitis v. Rasgaitis, 
107 N.E.2d 273, 347 Ill.App. 477. 

40.15 Ill.— ^Rasgaitis v. Rasgaitis, 
supra. 

Presumption of marital intercourse 
see infra subdivision d of this sec¬ 
tion. 

40.20 W.Va.—Witt V. Witt, 87 S.E.2d 
524, 141 W.Va. 43—De Berry v. De 
Berry. 177 S.E. 440, 115 W.Va. 604. 
Sexual relations as essential or not 
essential to condonation see su¬ 
pra § 60. 

Condonation of adultery 

"Voluntarily cohabited,” as used in 
statute providing that a divorce shall 
not be granted on ground of adultery 
if it appears that parties voluntarily 
cohabited after knowledge of fact of 
adultery, would not be restricted to 
its literal meaning of having dwelled 
together under same roof with more 
or less permanency, but would be 
construed as meaning copulate. 

Va.—Tarr v. Tarr, 35 S.E.2d 401, 184 
Va. 443. 

40.25 ]Qiving together as husband 
and wife 

"Cohabit,” as used in statutes pro¬ 
viding that voluntary cohabitation of 
parties as husband and wife, with 
full knowledge of facts constituting 
adultery or fraud, is a complete de¬ 
fense to actions for divorce or an¬ 
nulment, means more than merely 
living in same house, or occupying 
same bed, and it is the living togeth¬ 
er of parties as husband and wife 
and includes their sexual relation. 
N.Y.—Bracksmayer v. Bracksmayer, 
22 N.Y.S.2d 110. 

40.30 Ky.—York v. York, 280 S.W. 
2d 553. 

19 C.J. p 86 note 70 [a]. 

40.50 Statute requiring express for¬ 
giveness except for adultery 
Or.—Hollingsworth v. Hollingsworth, 
229 P.2d 956, 191 Or. 374—Claude 
V. Claude, 174 P.2d 179, 180 Or. 62. 
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tion which has not been interrupted,^! and this rule 
applies to cases of adultery,41-5 cruelty^2 or de¬ 
sertion.**^ 


However, a resurr.ption of cohabitation is not, un¬ 
der all circumstances, a condonation of oast marital 
offenses.*-'^ Acts displaying a tendency toward 


41. Fla.—Corpus Juris Secuu^um 
cited in Masilotti v. Masilotti, 7 So. 
2d 132, 135, 150 Fla. S6. 

Md.—Smith v. Smith, 84 A.2d 890, 
198 Md. 630—Liissy v. Lissy, 23 A. 
2d 39, 180 Md. 689—Daig-er v. Daig- 
er, 140 A. 717, 154 Md. 501. 

Mass.—Holsworth v. Holsworth, 147 
N.E. 578, 252 Mass. 133. 

Mich.—Sackner v. Sackner, 195 N.W. 
311, 224 Mich. 615. 

Miss.—Thames v. Thames, 100 So.2d 

868 . 

Mo.—^Rudd V. Rudd, App., 238 S.W. 
537. 

Neb.—Sewell v. Sewell, 69 N.W.2d 
549, 160 Neb. 173—^Wright v. 

Wright, 43 N.W.2d 424, 153 Neb. 
18—^AVetenkamp v. Wetenkamp, 299 
N.W. 491, 140 Neb. 392. 

N.T.—^Donnelly v. Donnelly, 69 N.T. 

S.2d 651, 272 App.Div. 779. 

Ohio.—Kontner v. Kontner, 139 N.E. 
2d 366, 103 Ohio App. 360, rehearing 
denied 145 N.E.2d 495, 103 Ohio 
App. 360. 

Corpus Juris Secundum cited in 
Huffine V. Hufflne, Com.PL, 74 N.E. 
2d 764, 766. 

Wash.—^Prothere v. Prothero, 242 P. 
1. 137 Wash. 349. 

19 C.J. p 85 note 67, p 87 note 78. 
Birth of child 

Forgiveness and resumption of 
marital relations, with respect to 
condonation, wull be assumed from 
birth to plaintiff of a child, of which 
defendant was father, three years 
after plaintiff knew of defendant’s 
wrong. 

Del.—Greco v. Greco, 121 A. 666, 2 
W.W.Harr. 242. 

Resumption following bed board 
divorce 

Where a wife seeks a judgment of 
final divorce on ground of previous 
judgment of separation from bed and 
board and that there had been no 
reconciliation within a year, divorce 
was properly denied on its being 
shown that the parties had, during 
the year, frequently assumed mari¬ 
tal relations. 

La.—Satterwhite v. Satterwhite, 80 
So. 547, 144 La. 308. 

Remarriage after divorce 
By remarrying the guilty spouse 
after having obtained a divorce, of¬ 
fenses committed during the first 
marriage may be condoned. 

Ky.—Smith V. Smith, 250 S.W. 128, 
198 Ky. 765. 

Ohio.—Miller v. Miller, 19 Ohio App. 
518. 

41.5 Neb.—Wright v. Wright, 43 N. 

W.2d 424, 153 Neb. 18. 

Nev.—Ramsay v. Ramsay, 244 P.2d 
381, 69 Nev. 176. 
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Wis.—^Neblett v. Neblett, 81 N.W.2d 
61, 274 Wis. 574. 

Bigamy and adultery 
Husband who, with full knowledge 
of separated wife’s bigamous mar¬ 
riage and concomitant adultery, ask¬ 
ed wife to return to him and resumed 
cohabitation with her, condoned both 
bigamy and adultery and defeated 
his right to a divorce on those 
grounds. 

Pa.—Bowden v. Bow^den, 53 A.2d 892, 
161 Pa.Super. 150. 

Relatively isolated incidents 

Resumption of normal marital re¬ 
lations is usually sufficient to estab¬ 
lish condonation where misconduct 
complained of consists of relatively 
isolated incidents of infidelity. 

Wash.—Murray v. Murray, 229 P.2d 
309. 39 Wash.2d 269. 

Resumption of marital relations 
after forgiving alleged adultery by 
husband constituted “condonation" 
and such misconduct could not there¬ 
after be made basis for divorce. 

Tenn.—McClung v. McClung, 198 S. 
W.2d 820. 29 TenmApp. 580. 

Acts not voluntary 
Where husband committed several 
acts of adultery with a domestic who 
had been employed at home of par¬ 
ties, and marital relations of wife 
With him after she knew of adultery 
were not voluntary but induced by 
duress, domination, and threats of 
husband, his adultery was not con¬ 
doned by wife. 

Wis.—Neblett v. Neblett, 81 N.W.2d 
61, 274 Wis. 574. 

42. Ark.—Buck v. Buck, 171 S.W.2d 
939, 205 Ark. 918. 

Fla,—Corpus Juris Secundum cited in 
Masilotti v. Masilotti, 7 So.2d 132, 
135, 150 Fla. 86. 

Ga.—Kendrick v. Kendrick, 160 S.E. 
502, 173 Ga. 434. 

Kan,—Lassen v. Lassen, 7 P.2d 120, 
134 Kan. 436. 

Ky.—Buckley v. Buckley, 283 S.W. 
1031, 214 Ky. 566. 

Md.—Sullivan v. Sullivan, 87 A.2d 
604, 199 Md. 594—Sensabaugh v. 
Sensabaugh, 46 A.2d 635, 186 Md. 
348—Collins v. Collins, 42 A.2d 680, 
184 Md. 655—Singewald v. Singe- 
wald, 166 A. 441, 165 Md. 136. 
Mass.—Holsworth v. Holsworth, 147 
N.E. 578, 252 Mass. 133. 

Miss.—Price v. Price, 179 So. 855, 
181 Miss. 539. 

Neb.—Wright v. Wright, 43 N.W.2d 
424, 153 Neb. 18. 

Ohio.—^Kontner v. Kontner, 139 N.E. 
2d 366, 103 Ohio App. 360, rehear¬ 
ing denied 145 N.E.2d 495, 103 

Ohio App, 360. 


' —Heegan v. Meegar., 157 A. 221. 

60 R.I. 131. 

■ Tex—Crittenden v. Crittender., Civ. 
App., 214 S.W. 2d 670—He'srd v. 
H^ard, Civ.App., 272 S.V.’. 501. 
A'S'—riogers V. Rogers, 106 .S.E. 5-= 6, 
170 Va. 417. 

; W.Ya.—Curren.;-e v. Currence, 18 S.E. 
2d 656. 123 'vV.Va. 599. 

19 C.J. p 87 note 79. 

Relatively isolated incidents 

Resumption of normal marital re¬ 
lations is usually sufficient to estab¬ 
lish condonation, where misconduct 
complained of consists of relatively 
isolated incidents of cruelty. 

Wash.—Murray v. Murray, 229 P.2d 
309, 3D Wash.2d 269. 

43. Fla.—Bittner v. Bittner, 67 So.2d 
327— Corpus Juris Secundum cited 
in Masiletti v. Masilotti, 7 So.2d 
132, 135, 150 Fla. 86. 

Ill.—Phelan v. Phelan, 25 N.E. 751, 
135 Ill. 445. 

Md.—Smith v. Smith, 84 A.2d 890, 
198 Md. 630. 

N.J.—Sabia v. Sabia, 84 A.2d 559, 16 
X.J.Super. 273. 

Pa.—^Wolford v. Wolford, Com.PL, 31 
Del.Co. 371—Lewis v. Lewis, Com. 
PL, 9 Fay.L.J. 60, 60 York Leg.Rec. 
28. 

19 C.J. p 87 note 80. 

Reconciliation as interrupting con¬ 
tinuity of desertion period see su¬ 
pra § 37. 

43.5 In wife’s action for divorce on 
ground of cruel and inhuman treat¬ 
ment, resumption of marriage rela¬ 
tion on one occasion was not, under 
circumstances, a condonation of past 
acts of husband. 

Iowa.—Carpenter v. Carpenter, 80 N. 
W.2d 323, 248 Iowa 202. 

Condonation of cruelty is not 
shown as matter of law by fact that 
parties went on vacation together for 
several days, on another occasion oc¬ 
cupied same bed, and on several occa¬ 
sions visited each other. 

Conn.—Dion v. Dion, 23 A.2d 314, 12S 
Conn. 416. 

Resumption under mistaken belief as 
to propriety 

Even though court had not already 
taken jurisdiction of affairs of hus¬ 
band and wife who had filed a libel 
for legal separation from her hus¬ 
band, her alleged condonation because 
of resumption of marital relations 
without filing of a declaration re¬ 
quired by statutes, under mistaken 
view that resumption was proper, 
might not have been a bar to subse¬ 
quent proceedings, since improper co¬ 
habitation is a bar only when its im¬ 
propriety is known. 

N.H.—^Paille v. Paille, 17 A.2d 445^ 
91 N.H. 249. 
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reconciliation, such as kissing and hugging,43.10 
and the mere return of the offended spouse or oc¬ 
casional visits44 do not necessarily amount to con¬ 
donation. Condonation by the wife does not result 
from her visits to see the children,45 or to obtain 
their custody,46 or to perform some benevolent 
act.4 7 

c. Cohabitation pending Suit 

Voluntary cohabitation during the pendency of the 


divorce proceedings ordinarily operates as a bar to di¬ 
vorce and condonation. 

Generally speaking, pending proceedings for a 
divorce the parties must live separate and apart,47.50 
and voluntary cohabitation of the parties pending 
the proceedings ordinarily operates as a bar to a 

divorce47*55 or judicial separation47.60 and as a 

condonation of the misconduct complained of.48 
The rule is not, however, rigid and inflexible,48.5 


43.10 Ind.—Pilgrim v. Pilgrim, 75 N. 
E.2d 159, 118 Ind.App. 6. 

44. Mo—^Wheat v. Wheat, App., 279 
S.W. 755. 

K.Y.—Kinley v. Kinley, 115 N.T.S-2d 
341. 

Pa.—Bitting v. Bitting, Com.PL, 20 
Leh.L.J. 17—Bitting v. Bitting, 19 
Lehigh Co.L.J. 40. 

Visits and. other matters 
Husband’s visits after separation 
to house, which he had bought basic¬ 
ally for his small son, for purpose of 
seeing son and making payments to 
wife for her support, calls by hus¬ 
band and wife on a few occasions on 
their friends, and typing performed 
by wife for husband in connection 
with his work as a lawyer, did not 
as a matter of law establish condona¬ 
tion by husband of wife’s cruel and 
abusive treatment. 

Mass.—^Doyle v. Doyle, 102 N.E.2d 
435. 328 Mass. 174. 

Toleration and subsequent associa¬ 
tion do not afford a basis for infer¬ 
ring condonation. 

Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184. 

Betum to confirm suspicions of adul- 
tery 

A wife’s return to home of her hus¬ 
band, without resuming cohabitation, 
but merely for the purpose of inves¬ 
tigating whether her suspicions con¬ 
cerning his adultery were justified, 
and which resulted in confirming 
those suspicions, so that she again 
left, was not a condonation of his 
offense. 

Tex.—^Knight v. Knight, Civ.App., 220 
S.W. 609. 

45. Fla.—Corpus Juris Secundum 
cited in Masilotti v. Masilotti, 7 So. 
2d 132, 135. 150 Fla. 86. 

Pa.—Raver v. Raver, 1 Pa.Dist. 177. 

46. Ark.—Greer v. Greer, 99 S.W.2d 
248. 193 Ark, 301. 

Return to live to obtain custody 
However, it has also been held 
that, where for husband’s cruel abuse 
libelant left husband, her return to 
live with him, although for alleged 
purpose of obtaining custody of child, 
not being compulsory, was condona¬ 
tion of offense charged. 

Mass.—^Holsworth v. Hols worth, 147 
N.E. 578, 252 Mass. 133. 


47. Fla.— Corpus Juris Secundum 
cited in Masilotti v. Masilotti, 7 So. 
2d 132, 135. 150 Fla. 86. 

Mo.—Guthrie v. Guthrie, 26 Mo.App. 
566. 

47.50 Neb.—Wright v. Wright, 43 N. 

W.2d 424, 153 Neb. 18. 

Exclusion of period of voluntary sep¬ 
aration pending suit from period 
of desertion see supra § 56 d (3). 

It is contrary to policy of law and 
incongruous to separate parties judi¬ 
cially who have not separated them¬ 
selves. 

N.Y.—Berman v. Berman, 101 N.Y.S. 
2d 206, 277 App.Div. 560. 

Ross V. Ross, 149 N.Y.S.2d 585, 4 
Misc.2d 399—McCarthy v. Mc¬ 
Carthy, 103 N.Y.S.2d 808, 199 Misc. 
680. 

It is against public policy for par¬ 
ties to live together during pendency 
of an action for divorce or separate 
maintenance. 

Ill.—Baumgartner v. Baumgartner, 
148 N.B.2d 327, 16 Ill.App.Sd 286. 
47.55 Tex.—Givens v. Givens, Civ. 
App., 304 S.W.2d 577. 

47.60 Where husband and wife are 
living together, as a general rule, 
neither is entitled to sue for separa¬ 
tion. 

N.Y.—Sommer v. Sommer, 137 N.Y.S. 
2d 1, 285 App.Div. 809. 

Bindley v. Bindley, 162 N.Y.S.2d 
217. 

48. Ga.—^Harn v. Harn, 117 S.E. 383, 
155 Ga. 502. 

Ky.—Riley v. Riley, 25 S.W.2d 69, 
233 Ky. 134. 

Mass.—Cabral v. Cabral, 82 N.E.2d 
616, 323 Mass. 441. 

Mich.—Farley v. Farley, 270 N.W. 

711, 278 Mich. 361, 109 A.L.R. 678. 
Ohio.—Hears v. Hears, 15 Ohio Supp. 
61. 

Okl.—Every v. Every, 293 P.2d 612. 
Or.— Corpus Juris cited in Jenkins v. 
Jenkins, 204 P. 165, 170, 103 Or. 
208. 

Pa.—^Foss V, Foss. 39 Lack.Jur. 205. 
Tex.—Griffin v. Griffin, Civ.App., 306 
S.W.2d 196, error dismissed. 

19 C.J. p 87 note 83. 

Condonation pendente lite as abating 
suit see supra § 59. 

Adultery 

Wis.—Shewalter v. Shewalter, 33 N. 
W.2d 189, 253 Wis. 51. 
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Involuntary cohabitation 

(1) Wife’s cohabitation with hus¬ 
band during his leave from peniten¬ 
tiary pending divorce action did not 
constitute “condonation” of cause for 
divorce, where accomplished by 
threats and duress of husband. 

Okl.—Panther v. Panther, 295 P. 219, 

147 Okl. 131. 

(2) Where husband fraudulently 
induced wife to submit to a single 
act of sexual intercourse after entry 
of decree nisi but before entry of 
final decree in order to thereby de¬ 
feat her right to divorce and divi¬ 
sion of property without any inten¬ 
tion of effecting a reconciliation and 
resumption of marital relations, such 
submission by wife to intercourse 
was not in fact voluntary and hence 
did not bar her right to a divorce for 
prior adultery of husband under stat¬ 
ute providing for dismissal of peti¬ 
tion for divorce on ground of adul¬ 
tery if plaintiff has admitted defend¬ 
ant into conjugal society or embrace 
after knowledge of adultery. 

Del.—Daniels v. Daniels, 99 A.2d 717, 

9 Terry 179. 

48.5 Resumption, of marital relation 
on one occasion following commence¬ 
ment of wife’s action for divorce on 
ground of cruel and inhuman treat¬ 
ment was not, under circumstances, a 
condonation of past acts of husband. 
Iowa.—Carpenter v. Carpenter, 80 N. 

W.2d 323, 248 Iowa 203. 

In New Vork 

(1) There is authority for view 
that mere fact that parties are liv¬ 
ing together is sufficient to defeat 
suit for separation. 

N.Y.—Berman v. Berman, 101 N.Y.S. 

2d 206, 277 App.Div. 560. 

(2) Other decisions have, however, 
made it clear that such fact will not 
necessarily defeat a separation ac¬ 
tion. 

N.Y.—Sommer v. Sommer, 137 N.Y.S. 

2d 1, 285 App.Div. 809. 

Jacobsen v. Jacobsen, 130 N.Y. 

S.2d 762, 205 Misc. 584, 798—List 

V. List, 61 N.Y.S.2d 809, 186 Misc. 

261, modified on other grounds 95 

N.Y.S.2d 604, 276 App.Div. 998. 

Leibowitz v. Leibowitz, 162 N. 

Y.S.2d 224—Bindley v. Bindley, 162 

N.Y.S.2d 217. 

(3) An action for separation is 
permissible while parties continue to 
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and it has been held that since sexual intercourse 
is not necessarily implied from the fact that the 
parties are living in the same house, the fact 
that a wife remains in the matrimonial domicile 
performing the usual household duties for the 
husband, pending an action by her for a divorce, 
should not be considered as a condonation.^!* 
Where express forgiveness is necessary to constitute 
condonation, cohabitation during the pendency of 
the proceedings will not by itself operate as con- 
donation.'*9-5 

d. Extent of Cohabitation 

A single voluntary act of marital intercourse may be 
sufficient to constitute condonation, but a single act is 
not necessarily condonation, and, according to some au¬ 
thorities, sexual intercourse, for a limited time, does not 
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necessarily condone antecedent acts of cruelty. The 
presumption is that a husband and wife living In the 
same house live on terms of matrimonial cohabitation. 

A single voluntary act of sexual intercourse by 
the innocent spouse after discover}’ of the offense 
has been held sufiicient to constitute condonation, 
especially as against the husband.^G This has been 
held in cases of adiilterySi and cruelty.52 A sincrle 
voluntary act of sexual intercourse has been held to 
constitute voluntary cohabitation,but as to this 
there is authority apparently to the contrary,5-Mf' 
and, generalh’ speaking, in dealing with condona¬ 
tion by indulgence in sexual relations, the court 
must consider the facts of each case.^3 Thus, a 
single act of intercourse is not necessarily condona¬ 
tion of an existing ground for divorce,such as 
cruelty,''^'^*^ when not accompanied by an attempt to 


live together whether or not during 
reconciliation period, theory being 
that a man and a woman, even 
though living together, may never¬ 
theless be strangers to one another. 
N.Y.—Maggio v. Maggio, 145 N.Y.S. 
2 d 662. 

(4) So, it has been held that cir¬ 
cumstances of each case should be 
weighed on their own merits in an 
effort to make a common-sense ap¬ 
praisal of their weight and gravity in 
their own setting. 

N.Y.—List V. List, supra. 

(5) Thus, a wife was not barred 
from seeking separation on ground of 
nonsupport and cruel and inhuman 
treatment because parties were re¬ 
siding in same apartment when ac¬ 
tion was commenced down to and 
throughout trial, where there was no 
marital relationsip between par¬ 
ties, wife had been paying rent for 
apartment and received no financial 
aid from husband, and her illness 
would have made her removal dis¬ 
astrous. 

N.Y.—Lindley v. Lindley, supra. 

49. Fla.— Corpus Juris cited in 
Stoneburg v. Stoneburg, 162 So. 
334, 335, 120 Fla. 188. 

La.— Corpus Juris quoted in Martin 
V. Martin, 92 So. 46, 49, 151 La. 
530. 

19 C.J. p 87 note 85. 

49.5 Or.—Claude v. Claude, 174 P.2d 
179, 180 Or. 62. 

50. Ark.—Buck v. Buck, 171 S.W. 
2d 939, 205 Ark. 918. 

Ga.—Dixon v. Dixon, 89 S.E.2d 473, 
211 Ga. 869—Phinizy v. Phinizy, 
114 S.E. 185, 154 Ga. 199. 

La.—Collins v. Collins, 193 So. 702, 
194 La. 446. 

Nev.—Corpus Juris Secundum cited 
in Ramsay v. Ramsay, 244 P.2d 
381, 383, 69 Nev. 176. 

Ohio.—Huffine v. Huffine, Com.Pl., 74 
N.E.2d 764. 

Pa.—Taylor v. Taylor, 6 Sch.Reg. 179. 


Tex.—Crittenden v. Crittenden, Civ. 

App., 214 S.W.2d 670. 

Vt.—Corpus Juris quoted in David¬ 
son V. Davidson, 10 A.2d 197, 199. 
Va.—Corpus Juris Secundum cited in 
Tarr v. Tarr, 35 S.E.2d 401, 404, 184 
Va. 443. 

W.Va.—Corpus Juris cited in De Ber¬ 
ry v. De Berry, 177 S.E. 440, 441, 
115 W.Va. 604. 

19 C.J- p 87 note 86. 

51. Nev.—Ramsay v. Ramsay, 244 P. 
2d 381, 69 Nev. 176. 

Okl.—Edgell V. Edgell, 251 P. 43, 120 
Okl. 281. 

Va.—-Tarr v. Tarr, 35 S.E.2d 401, 184 
Va. 443. 

W.Va.—De Berry v. De Berry, 177 S. 

E. 440, 115 W.Va. 604. 

Sexual relations without forgiveness 
Sexual intercourse ■without forgive¬ 
ness. engaged in after offended 
spouse has knowledge and means of 
proving adultery, is condonation of 
adultery as grounds for divorce. 

Fla.—Crews v. Crews, 178 So. 139, 
130 Fla. 499. 

52. Ark.—^Buck v. Buck, 171 S.W.2d 
939, 205 Ark. 918. 

Ga.—^Phinizy v. Phinizy, 114 S.E. 
185, 154 Ga, 199. 

Ohio.—^Huffine v. Huffine, Com.Pl., 74 
N,E.2d 7C4. 

Tex.—Crittenden v. Crittenden, Civ. 

App., 214 S.W.2d 670. 

Intolerable severity 
Vt,—^Davidson v. Davidson, 10 A.2d 
197, 111 Vt. 68. 

Not conclusive unless wholly volun¬ 
tary 

Sexual intercourse after an act of 
cruelty by one spouse toward other, 
which act is relied on by latter 
spouse as ground of divorce, is evi¬ 
dence of condonation of act but is 
not conclusive unless intercourse ap¬ 
pears from circumstances to have 
been wholly voluntary. 

Ark.—^Buck v. Buck, 171 S.W.2d 939, 
205 Ark. 918. 


52.5 Va.—Tarr v. Tarr, 35 S.E.2d 
401, 1S4 Va. 443. 

52.10 More required than act under 
nervous strain and influence of 
liquor 

Under a statute providing that a 
decree of divorce will be denied 
where offense charged has been for¬ 
given by plaintiff, and further pro¬ 
viding that forgiveness may be prov¬ 
ed by voluntary cohabitation of par¬ 
ties, term cohabitation “means more 
than a single act of intercourse while 
under nervous strain and the influ¬ 
ence of liquor. Webster defines co¬ 
habit, ‘To inhabit or live in compa¬ 
ny or in the same place; to dwell to¬ 
gether as husband and wife.' Thus, 
the term in its true meaning implies 
a relationship of a more permanent 
nature, a relationship existing over 
some period of time, not an isolated 
meeting of a few hours. The term is 
also in popular use, used synony¬ 
mously with sexual intercourse. We 
must bear in mind that the fact to 
be established is forgiveness. Prov¬ 
ing cohabitation is one method of 
proving forgiveness. In the absence 
of any other evidence tending to 
prove forgiveness, we hold that the 
single act of intercourse alleged by 
the defendant is not such a volun¬ 
tary cohabitation as to prove forgive¬ 
ness." 

N.Y.—Kinley v. Kiiiley, 115 X.Y.S.2d 
341. 342. 

53. N.J.—Hanniball v. Hanniball, 10 
A.2d 492, 18 N.J.Misc. 67. 

54. Del.—Daniels v. Daniels, 99 A.2d 
717, 9 Terry 179. 

Mass.—^Drew v. Drew, 144 N.E. 7C3, 
250 Mass. 41. 

Mo.—Randall v. Randall, App., 284 S. 
W.2d 64. 

N.Y.—Kinley v. Kinley, 115 N.Y.S.2d 
341. 

54.5 Nev.—Ramsay v. Ramsay, 244 
P.2d 381, 69 Nev. 176. 
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resume the marital relation in or an in¬ 

tent to forgive.54*i5 $ 0 , the submission by the wife 
after alleged acts of cruelty docs not operate as a 
condonation in every case.®® According to some 
authorities, sexual intercourse, for a limited time, 
does not necessarily condone antecedent acts of 
cruelty®® or desertion;®*^ and where, as under some 
statutes, one of the requirements of condonation is 
restoration of the offending party to all marital 
rights, a single act of sexual intercourse is insuf¬ 
ficient to constitute condonation even of adul¬ 
tery.®® 

Presumption of maj’ital intercourse. The general 
presumption is that a husband and wife living in the 
same house live on terms of matrimonial cohabita¬ 
tion.®® However, this presumption may be over¬ 
come by facts and circumstances which destroy the 
probability from which the presumption springs.®® 
If it is satisfactorily established that the parties oc¬ 
cupied separate apartments or had no access to each 


other, the presumption is destroyed.®^ If the par¬ 
ties occupy the same room and bed, there is a strong 
presumption of marital iiitv^rcourse and a consequent 
condonation of the offense ,®2 although this presump¬ 
tion may also be rebutted.®® 

§ 62 . - Revival of Offense 

a. In general 

b. Repetition of offense 

c. Commission of different offense 

a. In Greneral 

As a general rule, a condoned matrimonial offense 
may be revived on the breach of the condition of the con- 
donation but under same statutory provisions certain of¬ 
fenses when once condoned cannot be revived. 

The condonation of a matrimonial offense is ordi¬ 
narily not absolute but conditional, discussed supra 
§ 59, and, as a general rule, sometimes declared by 
statute, on a breach of the condition the original of¬ 
fense is revived.®^ However, under some statutory 


54.10 Ill.—Rasgaitis v. Rasgaitis, 
107 ]Sr.B.2d 273, 347 Ill.App. 477. 
54.15 Ind.—Fordice v. Fordice, 132 
N.E.2d 618, 126 Ind.App. 562. 

In absence of any other evidence 
tending to establish forgiveness, a 
single act of intercourse is not such 
voluntary cohabitation as to prove 
forgiveness. 

N.T.—Kinley v. Kinley, 115 N‘.Y.S.2d 
341. 

55. Ala.—Cox V. Cox, 100 So.2d 35. 
Iowa.—Carpenter v. Carpenter, 80 IST. 

VSr.2d 323, 248 Iowa 202. 

N.J.—Hannihall v. Hanniball, 10 A. 
2d 492, IS N.J.Misc. €7—Rushmore 
v. Rushmore, 174 A. 469, 12 N.J. 
Misc. 575, affirmed 176 A. 142, 117 
N.J.Eq. 451. 

56. Cal.—Corpus Juris cited in 
Hawkins v. Hawkins, 286 P. 747, 
748, 104 C.A. 60S. 

19 C.J. p S7 note 87. 

Two voluntary acts of sexual in¬ 
tercourse were alone insufficient to 
condone alleged cruelty of husband, 
but could be considered with other 
evidence bearing on defense of con¬ 
donation. 

W.Va.-—Miles v. Miles, 48 S.E.2d 669, 
131 W.Va. 513. 

57. Ill.—Kennedy v. Kennedy, 87 Ill. 
250. 

Me.—Danforth v. Danforth, 33 A. 781, 
88 Me. 120, 51 Am S.R. 380, 31 L.R. 
A. 608. 

Pa.—Pershing v. Pershing, Com.Pl., 
15 Cambria 193. 

Sexual relations as interrupting con¬ 
tinuity of desertion period see su¬ 
pra § 37. 

Belatiouship must be sincere and 

with forgiveness of past differences 
and with a purpose and intent of a 
future conjugal kindness. 


N.J.—Sabia v. Sabia, 84 A.2d 559, 16 
N.J.Super. 273. 

58. Cal.—Bohnert v. Bohnert, 30 P. 
590, 95 C, 444. 

Schletewitz v. Schletewitz, 193 
P,2d 34, 55 C.A.2d 566—-Hawkins v. 
Hawkins, 286 P. 747, 104 C.A. 608. 

59. Neb.—Corpus Juris Secundum 
cited iu Wright v. Wright, 43 N.W. 
2d 424, 427, 153 Neb. 18. 

N.J.—Desmidt v. Desmidt, 20 A.2d 
424, 130 N.J.Eq. 23. 

Ohio.—Corpus Juris Secundum cited 
in Huffine v. Huffine, Com.Pl., 74 N. 
E.2d 764, 767. 

Pa.—^Nixon v. Nixon, 193 A. 132, 127 
Pa.Super. 407, reversed on other 
grounds 198 A. 154, 329 Pa. 256. 

19 C.J, p 87 note 91. 

Presumption as to sexual intercourse 
generally see infra § 123 (10). 

60. Ga.—Corpus Juris cited in Dun¬ 
can V. Duncan, 192 S.E. 215, 217, 
184 Ga. 602—^Phinizy v. Phinizy, 
114 S.E. 185, 154 Ga. 199. 

Ind.—Corpus Juris Secundum quoted 
in Mitchell v. Mitchell, 133 N.E.2d 
79, 81, 126 Ind.App. 377—Corpus 
Juris Secundum quoted in Graves 
V. Graves, 112 N,E.2d 869, 870, 123 
Ind.App. 618. 

Pa.—Nixon v. Nixon, 193 A. 132, 127 
Pa.Super. 407, reversed on other 
grounds 198 A. 154, 329 Pa. 256. 

Tex—Jones v. Jones, Civ.App., 176 
S.W.2d 784. 

19 C.J. p 87 note 92. 

61. Ala.—Corpus Juris quoted In 
Brown v. Brown, 121 So. 386, 387, 
219 Ala. 104. 

Pa.—^Koch V. Koch, 62 Pa.Super. 607. 

62. Pa.—Phinizy v. Phinizy, 114 S. 
E. 185, 154 Ga. 199. 

19 C.J. p 87 note 93. 
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63. Mass.—Coan v. Coan, 162 N.E. 
663, 264 Mass. 291. 

N.J.—Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 176 
A. 142, 117 N.J.Eq. 451. 

19 C.J. p 87 note 94. 

64. Ala.—Corpus Juris Secundum 
cited in Harbin v. Harbin, 32 So.2d 
537, 538, 249 Ala. 616. 

Ark.—Carr v. Carr, 289 S.W.2d 899, 
226 Ark. 355—Jenkins v. Jenkins, 
242 S.W.2d 124, 219 Ark. 219, 27 A. 
L.R.2d 86i—Franks v. Franks, 204 
S.W.2d 90, 211 Ark. 919—Demson 
V. Denison, 71 S.W.2d 1055, 189 
Ark. 239—^Longinotti v. Longinotti, 
277 S.W. 41, 169 Ark. 1001. 

Cal.—Mayo v. Mayo, 43 P.2d 535, 3 
C.2d 51—Neeley v. Neeley, 176 P. 
163, 179 C. 232. 

Arnold v. Arnold, 174 P.2d 674, 76 
C.A.2d 877—Del Ruth v. Del Ruth, 
171 P.2d 34, 75 C.A.2d 638—Brod¬ 
erick V. Broderick, 181 P. 402, 40 
C.A. 550. 

Conn.—French v. French, 66 A.2d 714, 
135 Conn. 542. 

Fla.—^North v. Ringling, 7 So.2d 476, 
149 Fla. 739, 752—Henderson v. 
Henderson, 189 So. 24, 137 Fla. 770 
—Ringling v. Ringling, 161 So. 406, 
119 Fla. 210. 

Ga.—^Wood V. Wood, 176 S.E. 483, 179 
Ga. 635—Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R. 488. 

Idaho.—Chresst v. Chresst, 295 P.2d 
704, 77 Idaho 486. 

Ill.—Oilman v. Oilman, 71 N.E.2d 50, 
396 Ill. 176. 

Broadbent v. Broadbent, 114 N.E. 
2d 425, 351 Ill.App. 192, certiorari 
denied 74 S.Ct. 643, 347 U.S. 946, 98 
L.Ed. 1093—Jaworski v. Jaworski, 
94 N.E.2d 92. 341 Ill.App. 422, 
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provisions certain offenses when once condoned can¬ 
not be revived.64.5 Where the act relied on as con¬ 
stituting a breach of the condition of the condona¬ 
tion is due to the fault or connivance of the com¬ 
plaining party, the original offense is not revived.65 
Where the offenses sought to be revived are so re¬ 
mote in point of time and the conduct of the par¬ 
ties has been of such a character that no rational 
conclusion can be reached other than that the com¬ 
plaining party has finally and unconditionally sur¬ 
rendered any and all rights to complain of such of- 
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fenses, they may not be revived as a separate and 
sufficient ground for divorce.^ 

Revival pending suit. Where, pending the pro¬ 
ceedings for divorce, the condition of the condona¬ 
tion is broken, a divorce may be granted.^ 

b. Repetition of Offense 

A repetition of the offense after condonation revives 
the original offense. 

A repetition of the offense after condonation re¬ 
vives the original offense,^7 and makes available as 


Ind.—Shula v. Shula, 132 N'.E.2d 612, 

235 Ind. 210. 

David V. David, 66 N.E.2d 284, 
116 Ind.App. 603. 

Iowa.—Hickman v. Hickman, 176 N. 
W. 698, 188 Iowa 697, 14 A.L.R. 
929. 

Ean.—Corpus Juris Secundum cited 
in Goetz v. Goetz, 306 P.2d 167, 172, 
180 Kan. 569—Brown v. Brown, 232 
P.2d 603, 171 Kan. 249, 32 A.L.R.2d 
102 —Corpus Juris cited in Lassen 
v. Lassen, 7 P.2d 120, 122, 134 Kan. 
436—Corpus Juris cited in Mecke 
V. Mecke, 271 P. 275, 277, 126 
760. 

Ky.—^Whaley v. Whaley, 133 S.W.2d 
709, 280 Ky. 543—Corpus Juris 

cited in Bone v. Bone, 255 S.W. 630, 
632, 200 Ky. 736. 

Md.—Cullotta V. Cullotta, 66 A.2d 
919, 193 Md. 374—Robertson v. 
Robertson, 51 A.2d 73, 187 Md. 560 
—Schriver v. Schriver, 44 A.2d 479, 
185 Md. 227—Lissy v. Lissy, 23 A. 
2d 39, 180 Md, 689—Timanus v. 
Timanus, 10 A.2d 322—Hilbert v. 
Hilbert, 177 A. 914, 168 Md. 364— 
Corpus Juris cited in Singewald v. 
Singewald, 166 A. 441, 443, 165 Md. 
136—Shafer v. Shafer, 148 A. 264, 
158 Md. 699—^Wagner v. Wagner, 
100 A. 364, 130 Md. 346. 

Mass.—La Vigne v. La Vigne, 145 
N.E.2d 687—Cabral v. Cabral, 82 N. 
E.2d 616, 323 Mass. 441. 

Mich.—Hollway v. Hollway, 73 N.W. 
2 d 883, 344 Mich. 304—Stewart v. 
Stewart, 45 N.W.2d 34, 329 Mich. 
198—Magarell v. Magarell, 41 N.W. 
2d 898, 327 Mich. 372—Power v. 
Power, 187 N.W. 259, 217 Mich. 597 
—^Forrest v. Forrest, 183 N.W. 22, 
214 Mich. 297. 

Minn.—Olson v. Olson, 53 N.W.2d 29, 

236 Minn. 363. 

Miss.—Corpus Juris Secundum cited 
in Starr v. Starr, 39 So.2d 520, 523, 
206 Miss. 1. 

Mo.—Robbins v. Robbins, App., 257 
S.W. 2d 92—Dunlap v. Dunlap, App., 
255 S.W.2d 441—Phelps v. Phelps, 
246 S.W.2d 838, 241 Mo.App. 1202— 
Garton v. Garton, App., 246 S.W.2d 
832—Brodsky v. Brodsky, App., 233 
S.W.2d 829—Rusche v. Rusche, 
App., 200 S.W.2d 577—O’Neil v. 
O’Neil, App., 264 S.W. 61. 


Mont.—Bickford v. Bickford, 22 P.2d 
306, 94 Mont. 314. 

N.J.—McGovern v. McGovern, 160 A. 
822, 111 N.J.Eq. 18. 

Hannibal v. Hannibal, 10 A.2d 
492, 18 NJ.Misc. 67. 

N.Y.—Shearer v. Shearer. 73 N.Y.S. 

2d 337, 189 Misc. 525. 

N.C.—Blakely v. Blakely, 119 S.E. 
485, 186 N.C. 351. 

Ohio.—Mears v. Mears, 15 Ohio Supp. 
61. 

Or.—Payne v. Payne. 72 P.2d 536, 
157 Or. 428—Amend v. Amend, 296 
P- 875, 135 Or. 550, 76 A.L.R. 986. 
Pa.—Greer v. Greer, 115 A.2d 794, 178 
Pa.Super. 643. 

R.I.—Castelli v. Castelli, 107 A.2d 
284, 82 R.I. 232—Mason v. Mason, 
124 A. 730, 46 R.I. 43. 

Tex.—Rauch v. Rauch, Civ.App., 237 
S.W. 334—^Parker v. Parker, Civ. 
App., 204 S.W. 493. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82—^MacDonald v. 
MacDonald, 236 P.2d 1066, 120 Utah 
573. 

Vt.—Crossman v. Crossman, 55 A.2d 
330, 115 Vt. 219. 

Wash.—Edwards v. Edwards, 287 P. 
2d 139, 47 Wash.2d 232—Rentel v. 
Rentel, 238 P.2d 389, 39 Wash.2d 
729. 

W.Va.—Rice v. Rice, 106 S.E. 237, 88 
W.Va. 54. 

19 C.J. p 88 note 97. 

Grounds for divorce in a former 
suit by plaintiff, which was discon¬ 
tinued, were revived by a breach of 
conditions of condonation by defend¬ 
ant. 

Mich.—Stewart v. Stewart, 45 N.W. 

2d 34, 329 Mich. 198. 

Bestitution of property not required 
Where husband executed deed to 
wife in consideration for reconcilia¬ 
tion, wife could not be compelled to 
make restitution as condition to 
maintenance of suit for divorce for 
subsequent cruelties. 

Ga.—^Levine v. Levine, 49 S.E.2d 814, 
204 Ga. 313, 4 A.L.R.2d 1205. 
Continuance of offense as waiver of 
condonation 

Where a husband willfully deserts 
his wife and his desertion if con¬ 
tinued for a time would ripen into 
a cause for divorce, he waives any 
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condonation of his previous offense 
against the marriage state. 

Vt.—^]VIathewson v. Mathewson, 69 A. 
646, 81 Vt. 173, 18 L.R.A.,N.S., 30u. 

64.5 Adultery 

Under a statute providing that no 
decree of divorce can be rendered 
where there has been a condonation 
of adultery by admission of offending 
party to conjugal embraces, after 
know^ledge of commission of crime, a 
divorce cannot be granted for adul¬ 
tery where condoned, regardless of 
subsequent conduct of offending par¬ 
ty. 

Ala.—Harbin v. Harbin, 32 So.2d 537, 
249 Ala. 616. 

65. D.C.—^Nehrbass v. Nehrbass, 45 
App.D.C. 458. 

Kan.—Corpus Juris Secundum cited 
in Goetz v. Goetz, 306 P.2d 167, 172, 
180 Kan. 569. 

Md.—Bon wit v. Bonwit, 181 A. 237, 
169 Md. 189. 

Mass.—^Hammond v. Hammond, 132 
N.E. 724, 240 Mass. 182. 

66. Md.—Singewald v. Singewald, 
166 A. 441, 165 Md. 136. 

N.J.—^Welch V, Welch, 111 A.2d 793, 
34 N.J.Super. 197, affirmed 115 A.2d 
625, 35 N.J.Super. 255. 

66.5 Okl.—Every v. Every, 293 P.2d 
612. 

Revival pending suit by repetition of 
offense see infra subdivision b of 
this section. 

Condonation by defendant before an¬ 
swer and cross petition 
Where, after divorce action has 
been filed but before defendant an¬ 
swers, defendant condones plaintiff’s 
conduct, but condonation is breached 
by subsequent act by plaintiff, trial 
court is not deprived of jurisdiction 
to hear defendant’s answer and cross 
petition subsequently filed and to 
grant divorce thereon. 

Okl.—^Every v. Every, supra. 

67. Cal.—^Del Ruth v. Del Ruth, 171 
P.2d 34, 75 C.A.2d 638—Dixon v. 
Dixon, 239 P. 383, 74 C.A. 101. 

Colo.—^Richardson v, Richardson, 236 
P.2d 121, 124 Colo. 240. 

Fla.—^North v. Ringling, 7 So.2d 476, 
149 Fla. 739, 752. 

I Ga.—^Hagan v. Hagan, 66 S.E.2d 714, 

1 208 Ga. 31o. 
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grounds for divorce not only the offenses committed duct of the guilty party revives the former acts and 
subsequent to the condonation, but also those which permits a divorce on the ground of all acts of cruel- 
have been condoned.^S Thus, if a condonation takes ty, either before or after the condonation.69 Like- 
place after acts of cruelty, subsequent cruel con- wise, in the absence of a statute otherwise provid- 


Idaho.—Chresst v. Chresst, 295 P.2d 
704, 77 Idaho 486. 

Ill.—Cohn V. Cohn, 63 N.E.2d 618, 327 
Ill.App. 22. 

Ind.—Van Antwerp v. Van Antwerp, 
122 N.E2d 137, 125 Ind.App. 65. 
Iowa.—Robbins v. Robbins, 12 N.tV. 
2d 564, 234 Iowa 650—Williams v. 
Williams, 297 N.W. 294, 230 Iowa 
244—Coulter v. Coulter, 215 N.W”. 
619, 204 Iowa 575. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
ISO Kan. 569—^Mecke v. Mecke, 271 
P. 275, 126 Kan. 760. 

Ky.—Bone v. Bone, 255 S.W. 530, 200 
Ky. 736—Corpus Juris cited iu 
Smith V. Smith, 250 S.W. 128, 130, 
198 Ky. 765. 

Md—Lissy v. Lissy, 23 A.2d 39, 180 
Md. 689. 

Mich.—Hollway v. Hollway, 73 N.W. 
2d 833, 344 Mich. 304—Durham v. 
Durham, 50 N.W.2d 327, 331 Mich. 
668—Stewart v. Stew’art, 45 N.W.2d 
34, 329 Mich. 193. 

Mo.—Rusche v. Rusche, App., 200 S. 
W.2d 577. 

Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Kidder v. 
Kidder, 68 N.W.2d 279, 159 Neb. 
666—Wakefield v. Wakefield. 61 N. 
W.2d 208, 157 Neb. 611—Hodg-es v. 
Hodges, 47 N.W.2d 361, 154 Neb. 
178—Wright v. Wright, 43 N.lV.2d 
424, 153 Neb. 18—Eicher v. Eicher, 
26 N.W.2d 808, 148 Neb. 173—James 
V. James, 171 N.W. 904, 103 Neb. 
278. 

N.H.—Szulc V. Szulc, 72 A.2d 500 96 
N.H. 190. 

N.J.—Burke v. Burke, 166 A. 140, 113 
N.J.Eq. 77. 

Ohio.—Huffine v. Huffine, Com.Pl., 74 
N.E.2d 764. 

Okl.—Every v. Every, 293 P.2d 612. 

Or.—Goldson v. Goldson, 210 P.2d 
478, 187 Or. 206-Claude v. Claude, 
174 P.2d 179, 180 Or. 62. 

Pa.—Corpus Juris cited in Franks v. 

Franks, 99 Pa.Super. 183, 187. 

Tex.—Smith v. Smith, Civ.App., 311 
S.W.2d 947—Hamm v. Hamm, Civ. 
App., 159 S.W.2d 183. 

Utah.—Beezley v Beezley, 296 P.2d 
274, 5 Utah 2d 20—Griffiths v. Grif¬ 
fiths, 278 P.2d 983, 3 Utah 2d 82— 
MacDonald v. MacDonald, 236 P.2d 
1066, 120 Utah 573—Rackham v. 
Rackham, 230 P.2d 566, 119 Utah 
593. 

Vt.—Sage v. Sage, 61 A.2d 557, 115 Vt. 
364. 

Va.—Martin v. Martin, 184 S.E. 220, 
166 Va. 109. 

Wash.—^Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269. 
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Similar misconduct 

Condonation of earlier misconduct 


would be revoked by subsequent simi¬ 
lar misconduct, not condoned. 

Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142. 

Wis.—Schreiber v. Schreiber, 87 N.W. 
2d 243, 2 Wash.2d 484. 

Right to rely on habitual drunken¬ 
ness as ground for divorce may be 
revived after condonation by per¬ 
sistence of husband in his drunken 
habits. 

Ill.—Bissekumer v. Bissekumer, 57 
N.E.2d 521, 324 Ill.App. 158. 
Repetition after remarriage 

(1) Where a divorce has been 
granted, and parties remarry, a repe¬ 
tition of acts forgiven will act as a 
revivor of them and evidence of for¬ 
mer acts of misconduct becomes ad¬ 
missible in corroboration of evidence 
of a similar course of conduct alleged 
as a basis for relief in subsequent 
suit for divorce. 

Tex.—Pennington v. Pennington, Civ. 
App., 195 S.W.2d 677, refused no 
reversible error. 

(2) So, condonation by a husband 
of lewd and lascivious conduct on 
the part of his wife by remarrying 
her after a former divorce does not 
defeat his right to a second divorce 
for similar conduct repeated by her 
after the remarriage. 

Ky.—Smith v. Smith, 250 S.W. 128, 
198 Ky. 765. 

68 . Colo.—Richardson v. Richardson, 
236 P.2d 121, 124 Colo. 240—Thum 
V. Thum, 98 P.2d 279, 105 Colo. 352. 

Ga.—Harn v. Harn, 117 S.E. 383, 155 
Ga, 502. 

Ill.—Cohn V. Cohn, 63 N.E.2d G18, 327 
Ill.App, 22. 

Iowa.—Robbins v. Robbins, 12 N.W. 
2d 564, 234 Iowa 650—Williams v. 
Williams, 297 N.W.2d 294, 230 Iowa 
244. 

La.—New v. New, 173 So. 748, 186 La. 
1017. 

Mo.—Tate v. Tate, 59 S.W.2d 790, 227 
Mo.App. 1141. 

N.H.—Szulc V. Szulc, 72 A. 2d 500, 96 
N.H. 190. 

Ohio.—^Weller v. Weller, App., 42 N. 
E.2d 458. 

Huffine V. Huffine, Com.Pl., 74 N. 
E.2d 764—Mears v. Mears, 15 Ohio 
Supp. 61. 

Tex.—Gomez v. Gomez, Civ.App., 234 
S.W.2d 941—Hamm v. Hamm, Civ. 
App , 159 S.W.2d 183. 

Utah.—Beezley v. Beezley, 296 P.2d 
274, 5 Utah 2d 20—MacDonald v. 
MacDonald, 236 P.2d 1066, 120 Utah 
573. 

Vt.—Sage v. Sage, 61 A.2d 557, 115 Vt. 
364. 

69. Ala.—^Weems v. Weems, 50 So.2d 
428, 225 Ala. 210. 
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Ark.—Obennoskey v. Obennoskey 220 
S.W.2d 610, 215 Ark. 358. 

Colo.—Richardson v. Richardson, 236 
P.2d 121, 124 Colo. 240. 

D.C.—Holt v. Holt, 77 P.2d 538, 64 
App.D.C. 280. 

Ga.—Hagan v. Hagan, 66 S.E. 2d 714, 
208 Ga. 315—Bruce v. Bruce, 25 S 
E.2d 654, 195 Ga. 868—Allen v. Al¬ 
len, 22 S.E.2d 136, 194 Ga. 591. 
Idaho.—^Arestizabal v. Arestizabal 
186 P.2d 218, 67 Idaho 492—Corpus 
Juris cited iu Olson v. Olson, 276 P 
34, 47 Idaho 374. 

Ill.—^Moore v. Moore, 199 N.B. 98, 
362 Ill. 177—Lipe v. Lipe, 158 Ne' 
411, 327 Ill. 39. 

Jones V. Jones, 141 N.E.2d 408, 
13 Ill.App.2d 198—Dunivant v. Dun- 
ivant, 125 N.E.2d 836, 5 Ill.App.2d 
481—Rasgaitis v. Rasgaitis, 107 N. 
E.2d 273, 347 Ill.App. 477—Albert 

V. Albert, 92 N.E.2d 491, 340 Ill. 
App. 582—Kunstmann v. Kunst- 
mann, 77 N.E.2d 888, 333 Ill.App. 
653—Cohn v. Cohn, 63 N.E.2d CIS, 
327 Ill.App. 22—Church v. Church, 
58 N.E.2d 739, 324 Ill.App. 557. 

Ind.—Mitchell v. Mitchell, 133 N.E. 
2d 79, 126 Ind App. 377—Van Ant¬ 
werp V. Van Antwerp, 122 N.E.2d 
137, 125 Ind.App. 65. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
18-0 Kan. 569—Reiter v. Reiter, 176 
P.2d 260, 162 Kan. 275. 

La.—Hornsby v. Hornsby, 23 So.2d 
105, 208 La. 316—New v. New, 173 
So. 748, 186 La. 1017. 

Md.—Sullivan v. Sullivan, 87 A.2d 
604, 199 Md. 594—Cullotta v. Cul- 
lotta, 66 A.2d 919, 193 Md. 374— 
Sensabaugh v. Sensabaugh, 46 A.2d 
635, 186 Md. 348—Collins v. Collins, 
42 A.2d 680, 184 Md. 655. 

Mass.—Pierce v. Pierce, 115 N.E.2d 
383, 330 Mass. 707. 

Mich.—Bierie v. Bierie, 83 N.W.2d 
336, 348 Mich. 440—Hollway v. 

Hollway, 73 N.W.2d 833, 344 Mich. 
304—Durham v. Durham, 50 N.W. 
2d 327, 331 Mich. 668—Bohlka v. 
Bohlka B, 28 N.W.2d 239, 318 Mich. 
468. 

Minn.—^Albertson v. Albertson, 67 N. 

W. 2d 4C3, 243 Minn. 212. 

Miss.—Smith v. Smith, 40 So.2d 156 
—Manning v. Manning, 133 So. 673, 
ICO Miss. 318. 

Neb.—Cowan v. Cowan, 69 N.W.2d 
300, ICO Neb. 74—Kidder v. Kid¬ 
der, 68 N.W.2d 279, 159 Neb. 666— 
Hodges v. Hodges, 47 N.W.2d 361, 
154 Neb. 178—Trevett v. Trevett, 
38 N.W.2d 332, 151 Neb. 517—Wet- 
enkamp v. Wetenkamp, 299 N.W. 
491, 140 Neb. 392—Riddick v. Rid¬ 
dick, 201 N.W. 557, 112 Neb. 813. 
N.J.—Morrone v. Morrone, 130 A.2d 
396, 44 N.J.Super. 305. 
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ing,69.5 the commission of adultery subsequent to 
the condonation of a similar offense revives the for¬ 
mer act and permits a divorce for either or both of 
such acts.'^® 

Revival pending suit. Where, pending the pro¬ 
ceedings for divorce, the condition of the condona¬ 
tion has been broken by repetition of the offense, the 
suit is not, according to some authorities, abated, 
and plaintiff can rightfully proceed and obtain a di¬ 
vorce thereunder,7i or if the suit is regarded as 
abated, the cause of action may be revived by filing 
a supplemental petition.^i-5 


DIVORCE § 62 

c. Commission of Different Offense 

(1) In general 

(2) Oitense not ground for divorce 
(1) In General 

As a general rule, a condoned matrimonial offense 
may be revived by the commission of a different marital 
offense. 

An offense which has been condoned may be re¬ 
vived not only by a repetition of the same ofrense, 
but also, as a general rule, by the subsequent com¬ 
mission of other marital offenses"- or misconduct 
which indicates that the condonation was not ac¬ 
cepted in good faith and on the reasonable condi¬ 
tions implied.‘--5 An act of adultery may be re¬ 
vived by subsequent cruel and unkind treatment,"^ 


N.T.—Maggio v. Mag-gio, 145 N.Y.S. 
2 d 662—Pellegrino v. Pellegrino, 66 
N.Y.S.2d 297. 

Ohio.—^Amole v. Amole, App., 129 N. 
E.2d 860. 

Pa.—Moore v, Moore, 7 Pa.Dist. & Co. 
423, reversed on other grounds 88 
Pa.Super. 289. 

Tex.—Smith v. Smith, Civ.App., 311 
S.W.2d 947—^Wauer v. Wauer, Civ. 
App., 299 S.'\V.2d 719—Gomez v. 
Gomez. Civ.App., 234 S.W.2d 941 
—Thompson v. Thompson, Civ. 
App., 231 S.W.2d 496—Redwine v. 
Redwine, Civ.App., 198 S.W.2d 472 
—Barta v. Barta, Civ.App., 283 S. 
W. 201—Smith v. Smith, Civ.App., 
218 S.W. 602. 

Wash.—Edwards v. Edwards, 287 P. 
2d 139, 47 Wash.2d 232—Rentel v. 
Rentel, 238 P.2d 389, 39 Wash.2d 
729—Rackett v. Rackett, 105 P.2d 
22, 5 Wash.2d 262. 

W.Va.—Persmger v. Persinger, 56 S. 

E.2d 110, 133 W.Va. 312. 
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Excessive sexual demands 
Ark.—Obennoskey v. Obennoskey, 220 
S.W.2d 610, 215 Ark. 358. 

Indignities 

Ark.—Carr v. Carr, 289 S.W.2d 899, 
226 Ark. 355—Coffey v. Coffey, 267 
S.W.2d 499, 223 Ark. 607. 

Ind.—^Van Antwerp v. Van Antwerp, 
122 N.E.2d 137, 125 Ind.App. 65. 
Mo.—Taylor v. Taylor, App., 224 S. 
W.2d 412. 

Intolerable severity 
Vt.—Crossman v. Crossman, 55 A.2d 
330, 115 Vt. 219. 

69.5 Ala.—Harbin v. Harbin, 32 So. 
2d 537, 249 Ala. 616. 

70. Conn.—Torlonia v. Torlonia, 142 
A. 843, 108 Conn. 292. 

Mich.—Melinn v. Melinn, 44 N.W.2d 
886 , 329 Mich. 96. 

Mo.—Ratcliff V. Ratcliff, 288 S.W. 

794, 221 Mo.App. 944. 

N.J.—^Kress v. Kress, 62 A.2d 881, 
1 N.J. 257. 


—^Kreighbaum v. Kreighbaum, 
192 N.Y.S. 516, 118 Misc. 100. 
Pa.—Prank v. Frank, 99 Pa.Super. 
183. 

Utah.—Rackham v. Rackham, 230 P. 

2d 566, 119 Utah 593. 

19 C.J. p 88 note 2. 

71. Ga.—^Harn v. Harn, 117 S.E. 383, 
155 Ga. 502. 

Pa.—^Epstein v. Epstein, 93 Pa.Super. 
398. 

R.I.—^Egidi V. Egidi, 93 A. 908, 37 R. 

I. 481, Ann.Cas.l918A 648. 

Revival pending suit generally see 
supra subdivision a of this sec¬ 
tion. 

Condonation and cohabitation aft¬ 
er filing suit for divorce, if condi¬ 
tioned on promise of defendant not 
to again be guilty of acts charged in 
petition, will not prevent plaintiff 
from proceeding with original peti¬ 
tion for divorce in event of defend¬ 
ant’s breach of condition. 

Ga.—^Brewer v. Brewer, 55 S.E.2d 
147, 205 Ga. 759. 

In Oregon 

(1) Conditional resumption of mar¬ 
ital relations between parties to 
wife’s divorce suit on husband’s 
promise of future good conduct did 
not defeat jurisdiction of court to 
hear and determine suit, which was 
not dismissed, where such promise 
was not kept. 

Or.—^Payne v. Payne, 72 P.2d 536, 157 
Or. 428. 

(2) However, it has also been held 
that repetition of condoned acts, aft¬ 
er a suit has failed because of such 
condonation, does not revive suit so 
as to authorize a decree therein, but 
affords ground for a new suit. 

Or.—Jones v. Jones, 117 P. 414, 59 
Or, 308. 

71.5 Ohio.—^HufHne v. Hufiine, Com. 
PI., 74 N.E.2d 764. 

Condonation pending suit as abating 
suit see supra § 59. 

72. Cal.—Del Ruth v. Del Ruth. 171 
P.2d 34, 75 C.A.2d 638—^Bennett v. 
Bennett, 192 P. 180, 48 C.A. 670. 


Conn.—Corpus Juris cited in Bagdan 
V. Bagdan, 123 A. S41, 842, 100 
Conn. 521. 

Fla.—Kollar v. Kollar, 21 So.2d 356, 
155 Fla. 705—North v. Ringling, 7 
So.2d 476, 149 Fla. 739, 752. 

Ill-—Young V. Young, 154 N.E. 405. 
323 Ill. 608. 

Clancy v. Clancy, 46 N.E.2d 143, 
317 Ill.App. 379. 

Ind.—Mitchell v. Mitchell, 133 N.E.2d 
79, 126 Ind.App. 377—^\’‘an Antwerp 

V. Van Antwerp, 122 N.B.2d 137, 
125 Ind.App. 65. 

Iowa.—^Zuerrer v. Zuerrer, 27 N.W. 

2d 2C0, 238 Iowa 402. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
180 Kan. 569. 

Mass.—Cabral v. Cabral, 82 N.E. 2d 
616, 323 Mass. 441. 

Mich.—Magarell v. Magarell, 41 N. 

W. 2d 898, 327 Mich. 372. 

Mo.—Rusche v. Rusche, App., 200 S. 
W.2d 577—Corpus Juris cited in 
O'Neil V. O’Neil, App., 264 S.W. 61, 
64. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82. 

Wash.—^Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 264. 

72.5 Cal.—^Del Ruth v. Del Ruth, 
171 P.2d 34, 75 C.A.2d 638. 

Fla.—^North v. Ringling, 7 So.2d 476, 
149 Fla. 739, 752. 

Ind.—Mitchell v. Mitchell, 133 N.E. 

2d 79, 126 Ind.App. 377. 

Md.—Schriver v. Schriver, 44 A.2d 
479, 185 Md. 227. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82. 

73. Conn.—Bagdan v. Bagdan, 123 
A. 841, 100 Conn. 521. 

Ill.—Young V. Young, 154 N.E. 405, 
323 Ill. 608. 

Md.—Hilbert v. Hilbert, 177 A. 914, 
168 Md. 364. 

Mo.—^Wirthman v. Wirthman, 39 S. 
W.2d 404, 225 Mo.App. 692—^Rat¬ 
cliff V. Ratcliff, 288 S.W. 794, 221 
Mo.App. 944—O’Neil v. O’Neil, 
App., 264 S.W. 61. 

N.Y.—Kreighbaum v. Kreighbaum, 
192 N.Y.S. 516, 118 Misc. 100. 

19 C.J. p 89 note 8. 
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§ 62 DIVORCE 

notwithstanding adultery is a ground for absolute * character which is not sufficient, in itself, to constitute 
divorce w^hile cruelty authorizes a divorce from bed divorce. 

and board only.*^^ Condoned adultery may be also Although there appears to be some authority for 

revived by subsequent desertion.*^^ Acts of cruelty ^ different view,'^'^ as a general rule, sometimes ex¬ 

may be revived by desertion,^ and desertion may pressed in statutory enactments, to revive the origi- 
be revived by acts of crueltyje However, where ^^1 offense by subsequent misconduct of a different 

the parties by a written agreement expressly and un- nature it is not essential that the misconduct shall 

conditionally condoned prior acts of cruelty, the such as, in itself, to justify a divorce. 

wife^s refusal to live with her husband has been What acts are sufficient to revive the offense con- 

held not to revive the acts condoned.76.5 depends on the particular case,79 and on the 

terms of applicable statutes.*^Any substantial 
(2) Offense Not Ground for Divorce breach of the conditions of condonement will ordi- 

. . , j ^ X . . . x« narily suffice, even though not a ground for di- 

may be revived by misconduct of the offending spouse of vorcc.*®- It has been broadly stated that a con- 


Cruelty related to adultery 
Where husband’s condonation of 
wife’s adultery was conditioned on 
wife’s future good conduct, wife’s 
subsequent cruelty which was inex¬ 
tricably related to adultery was suf¬ 
ficient to revive her adultery as ba¬ 
sis of action for divorce. 

N.T.—Ohms V. Ohms. 137 N'.T.S.2d 
397, 285 App.Div. 839. 

Cruelty and other acts 

Wife’s condonation of husband’s 
adultery did not preclude her from 
obtaining" a divorce on the ground 
of adultery, where her condonation 
was followed by his extreme cruelty, 
desertions, and association with oth¬ 
er women, justifying the wife m re¬ 
voking the condonation. 

N.J.—Bravo v. Bravo, 114 A. 790, 93 
N.J.Eq. 56. 

74. Mo.—Ratcliff v, Ratcliff, 288 S. 
W. 794, 221 Mo.App. 944. 

75. Mo.—^Ratcliff v. Ratcliff, supra. 

75.5 Mass.—Cabral v. Cabral, 82 N. 
E.2d 616, 323 Mass. 441. 

Circumstances govern 
Whether an act of desertion sub¬ 
sequently revokes condonation of 
cruelty depends on circumstances in 
each divorce case; but in action for 
divorce on ground of extreme and 
repeated cruelty, condonation by 
wife was not revoked by husband’s 
desertion where wife procured an in¬ 
junction restraining husband from 
returning to his home. 

Ill.—Middleton v. Middleton, 90 N.E. 
2d 248, 339 Ill.App. 448. 

76. D.C.—Holt V. Holt, 77 P.2d 538, 
64 App.D.C. 280. 

76.5 Miss.—Starr v. Starr, 39 So.2d 
520, 206 Miss. 1. 

77. Conn.—Purcell v. Purcell, 126 
A. 353, 101 Conn. 422. 

78. Cal.—Del Ruth v. Del Ruth, 171 
P.2d 34, 75 C.A.2d 638. 

Pla.—Corpus Juris Secundum cited 
in Kollar v. Kollar, 21 So.2d 356, 
358, 155 Fla. 705. 

Ill.—^Toung V. Young, 154 N.E. 405, 
323 IlL 608. 


Corpus Juris Secundum cited in 
Middleton v. Middleton, 90 N.E.2d 
248, 250. 339 Ill.App. 448—Clancy 

V. Clancy, 46 N.E.2d 143, 317 Ill. 
App. 379. 

Ind.—Shula v. Shula, 132 N.E.2d 612. 
235 Ind. 210. 

Iowa.—Leigh v. Leigh, 73 N.W.2d 
727, 247 Iowa 358—^Duwe v, Duwe, 
72 N.W.2d 501, 246 Iowa 1336— 
Zuerrer v. Zuerrer, 27 N.W.2d 260, 
238 Iowa 402—Corpus Juris Secun¬ 
dum cited in Robbins v. Robbins, 
12 N.W.2d 564, 566, 234 Iowa 650— 
Hickman v. Hickman, 176 N.W. 
698, 188 Iowa 697, 14 A.L.R. 929. 
Kan.—Goetz v. Goetz, 306 P.2d 167, 
180 Kan. 569—^Brown v. Brown, 
232 P.2d 603, 171 Kan. 249, 32 A. 
L.R.2d 102. 

Md.—Schriver v. Schriver, 44 A.2d 
479, 185 Md. 227—Glass v. Glass, 
2 A.2d 443, 175 Md. 693—Hilbert v. 
Hilbert, 177 A. 914, 168 Md. 364. 
Mo.—^Wirthman v. Wirthman, 39 S. 

W. 2d 404, 225 Mo.App. 692—Rat¬ 
cliff V. Ratcliff, 288 S.W. 794, 221 
Mo.App. 944. 

Mont.—Bickford v. Bickford, 22 P.2d 
306, 94 Mont. 314. 

Ohio.—^Weller v. Weller, App., 42 N. 
E.2d 458. 

Hufflne V. Huffine, Com.Pl., 74 N. 
E.2d 764. 

R,L—^Mason v. Mason, 124 A. 730, 46 
R.I. 43. 

Wash.—^Edwards v. Edwards, 287 P. 
2 d 139, 47 Wash.2d 232—Murray v. 
Murray, 229 P.2d 309, 38 Wash.2d 
264. 

Wis.—Cudahy v. Cudahy, 258 N.W. 
168, 217 Wis. 355. 

Wyo.—Corpus Juris quoted in Burt 
V. Burt, 41 P.2d 524, 526, 48 Wyo. 
19. 

19 C.J. p 89 note 11. 

In New Jersey 

(1) It is not requisite that the sub¬ 
sequent offense which avoids a con¬ 
donation shall be of such a charac¬ 
ter as of itself to constitute ground 
for divorce. 

N.J.—McGovern v. McGovern, 160 A. 
822, 111 N.J.Eq. 18. 
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(2) “The limitation of conjugal 
kindness in the legal sense is that 
the party forgiven shall abstain 
from the commission of another mat¬ 
rimonial offense; that is, of any 
marital misdoings of which the law, 
through the courts, takes judicial 
cognizance; for instance, like cruel¬ 
ty, abandonment, adultery, or deser¬ 
tion.” 

N.J.—Bridge v. Bridge, Ch., 93 A. 690, 
691. 

79. Ill. — ^Toung V. Young, 154 N.E. 
405, 323 Ill. COS. 

Clancy v. Clancy, 46 N.E.2d 143, 
317 IlLApp. 379. 

Sufflcieucy of acts 

(1) Writing of letter by wife to 
the neighbor after reconciliation was 
effected destroyed the basis for the 
reconciliation. 

Ky.—^Whaley v. Whaley, 123 S.W.2ii 
709, 2S0 Ky. 543. 

(2) Even though husband condoned 
wife’s misconduct during his absence 
in military service, by assuming 
marital relation, fact that wife 
without apparent reason after a 
quarrel with husband left home and 
minor children with destination un¬ 
announced, although she returned 
after ten days, revived her prior mis¬ 
conduct so as to authorize husband 
to seek a divorce on such grounds 
notwithstanding conduct of wife in 
leaving as she did was not in itself 
a ground for divorce. 

Iowa.—^Zuerrer v. Zuerrer, 27 N.W.2d 
260. 238 Iowa 402. 

79.5 Great conjugal uufcindness 

Under a statute so providing con¬ 
donation IS revoked and original 
cause of divorce revived when con- 
donee is guilty of great conjugal un¬ 
kindness, not amounting to cause for 
divorce, but sufficiently habitual and 
gross to show that conditions of con¬ 
donation have not been accepted in 
good faith or not fulfilled. 

Cal.—Del Ruth v. Del Ruth, 171 P.2d 
34. 75 C.A.2d 638. 

79.10 Mass.—La Vigne v. La Vigne, 
, 145 N.B.2d 087. 
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doned marital offense may be revived by misconduct 
which, while insufficient to constitute grounds for 
divorce, is of such grave nature as to raise a rea¬ 
sonable probability that the condition on which 
forgiveness was given was not accepted in good 
faith,or that if the marriage relation is con¬ 
tinued a new cause for divorce will arise.'^9-20 It 
has been held that adultery may be revived by sub¬ 
sequent acts of impropriety tending toward, but fall- 

Pa.—Porrecco v. Porrecco, Com.Pl., 

49 Berks Co. 194. 

Promise to provide liome away from 
sister 

Where condonation by wife of pri¬ 
or misconduct of husband was clear¬ 
ly conditional on husband’s promises 
to provide a home for family away 
from his sister, and husband’s prom¬ 
ises were not made in good faith, 
husband’s failure to keep promises 
was a serious breach of terms of 
conditional condonation, and condo¬ 
nation was not a defense in wife’s 
divorce suit. 

Mass.—La Vigne v. La Vigne, 145 N. 

E.2d 687. 

79.15 Fla.—Kollar v. Kollar, 21 So. 

2d 356, 155 Fla. 705. 

79.20 Fla.—Kollar v. Kollar, supra. 

Only acts justifying reasonable ap¬ 
prehension 

A condoned marital offense can be 
revived so as to be basis of a suit for 
divorce only by subsequent acts of 
offender which will justify a reason¬ 
able apprehension that offense will 
be repeated or that some other act 
constituting ground for divorce will 
be committed. 

W.Va.—Currence v. Currence, 18 S.E. 

2d C56, 123 W.Va. 599. 

80. Ark.—Longinotti v. Longinotti, 

277 S.W. 41, 169 Ark. 1001. 

Va.—Martin v. Martin, 184 S.E. 220, 

166 Va. 109. 

19 C.J. p 89 note 12. 

Acts sufficient to revive adultery 

(1) Wife could not urge condona¬ 
tion of her acts of adultery where 
she subsequently engaged in affairs 
with other men and admitted improp¬ 
er conduct with certain man and on 
numerous occasions told husband to 
get divorce. 

Mo.—^^Virthman v. Wirthman, 39 S.W. 

2d 404, 225 Mo.App, 692. 

(2) Where husband’s alleged adul¬ 
tery was condoned by cohabitation 
since reconciliation, which condona¬ 
tion was conditioned on husband’s 
express promise not to see corespond¬ 
ent again and an implied promise to 
treat wife with conjugal kindness, 
husband’s act of flaunting corespond¬ 
ent in his wife's face was a breach 
of both promises thereby reviving 
offense condoned giving wife right to 
a divorce. 

—Schriver v. Schriver, 44 A.2d 

479, 185 Md. 227. 


ing short of, a reptriition o£ that onense,s<j and that 
cruelty may be revived by subsequent acts of cruelty 
not :n themselves suincient to justify a divorce, 
when the misconduct is such as will create a reason¬ 
able apprehension that the cruelty will be rep^eat- 
ed.82 The misconduct, however, must amount to 
more than slight acts of coldness, unkindness, or 
mere quarrelling, ^2.5 and must be so pronounced 
as to raise a reasonable probability that if the mar- 


(3) Other acts. 

Ark.—^Longinotti v. Longinotti, 277 
S.W. 41, 169 Ark. 1001. 

81. lovra.—Leigh v. Leigh, 73 X.W. 
2d 727, 247 lovra 358— Corpus Juris 
Secundum cited in Duwe v. Duwe, 
72 X.W.Jd 501, 503. 246 lovra 1330 
—Corpus Juris Secundum cited in 
Robbins v. Robbins, 12 X.W.2d 564. 
566, 234 Iowa 650—Schneckloth v. 
Schneckloth, 228 X.W. 290, 209 Iowa 
496—Kickman v. Hickman, 17 j X. 
W. 098, ISS Iowa 607, 14 A.L.R 
929. 

Kan.— Corpus Juris Secundum cited 
in Brown v. Brown, 232 P,2d 603, 
606, 171 Kan. 249, 32 A.L.R.2d 102. 
Md.—Hilbert v. Hilbert, 177 A. 914, 
168 Md. 364. 

Mich.—Hollway v. Hollway, 73 X.W. 

2d 833, 344 Mich. 304. 

Minn.—Albertson v. Albertson, 07 X. 

’W.2d 463, 243 Minn. 212. 

Mont.—Bickford v. Bickford, 22 P.2d 
306, 94 Mont. 314. 

Neb.—Wakefleld v. Wakefield, 61 N. 
W.2d 208, 157 Neb. 611—Pledges v. 
Hodges, 47 N.W.2d 361, 154 Neb. 
178—James v. James, 171 N.W. 904. 
103 Neb. 278. 

It-I.—Mason v. Mason, 124 A. 730, 46 
R.I. 43—Grant v. Grant, 116 A. 481, 
44 R.I. 169. 

Tex.—Hays v. Hays, Civ.App., 123 S. 
W.2d 968—Tinnon v. Tinnon, Civ. 
App., 278 S.W. 288. 

Wash.—Edwards v. Edwards, 287 P. 

2d 139, 47 Wash.2d 232. 

19 C.J. p 89 note 13. 

Treatment much less cruel than 
would be necessary to be a good 
ground for divorce will suffice to 
avoid defense of condonation. 

R.I.—Castelli v, Castelli, 107 A.2d 
284, 82 R.I. 232. 

Xiife endangered by cumulative effect 
Subsequent cruelty of wife, al¬ 
though not in itself such as to enti¬ 
tle husband to a divorce, was suffi¬ 
cient to avoid condonation where 
cumulative effect of misconduct be¬ 
fore and after condonation was such 
as to endanger husband’s life. 

Iowa.—Robbins v. Robbins, 12 N.W. 
2d 564, 234 Iowa 650. 

Offensive language 

(1) Condonation of cruelty may be 
avoided by abusive language and use 
of opprobrious epithets. 

Neb.—^Hodges v. Hodges, 47 N.W.2d 
361. 154 Neb. 178 

217 


f2) It may also be avoided by vile 
and indecent language. 

Wash.—Edwards v. Edwards, 287 P. 

2d 139, 47 Wash.2d 232. 
Seccnciliatiou following divorce 
from bed and board 
Where Wife, on previous petition 
against husband, obtained divorce 
from bed and board on grounds of 
extreme cruelty and gross misbe¬ 
havior by husband, that husband, 
after wife had condoned such 
grounds, might have been guilty of 
cruelty, which did not of itself 
amount to extreme crueity, did not 
remove bar of condonation and give 
wife right to divorce by reason of 
same extreme cruelty that was one 
of the grounds on which she was 
granted previous limited divorce, es¬ 
pecially where wife’s condonation 
had continued more than fourteen 
years and wife, at the time of second 
suit, did not come into court with 
clean hands. 

R.I.—Scullin V. Scullin, 13 A.2d 702, 
65 R.I. 91. 

82. Ill.—^jVIiddleton v. Middleton, 90 
X,E.2d 248, 339 Ill.App. 448. 

Minn.—^Albertson v. Albertson, 67 X. 
W.2d 463, 243 Minn. 212—Cochran 
V. Cochran, 101 N.W. 179, 93 Minn. 
284. 

W.Va.—Currence v. Currence, IS S.E. 

2d 656, 123 W.Va. 599. 

19 C.J. p 89 note 14. 

82.5 Ill.—Oilman v. Oilman, 71 N.E. 
2d 50, 396 III. 176. 

Jaworski v. Jaworski, 94 N.E,2d 
92, 341 IlLApp. 422—Clancy v. Clan¬ 
cy, 46 N.E.2d 143, 317 Ill.App. 379. 
Slight delinquency insnffleient 
Condonation will not be considered 
removed by proof of slight delin¬ 
quency. 

Wash.—Edwards v. Edwards, 287 P. 
2d 139, 47 Wash.2d 232—Murray 
V. Murray, 229 P.2d 309, 38 Wash. 
2d 269. 

Acts insnffleient to revive cruelty 

(1) Husband’s refusal to remain at 
home to receive expected guests w'hen 
"shower” was to be given for a baby 
is not cruelty, or akin to cruelty, 
and is not such misconduct as to 
avoid condonation of extreme cruelty. 
R.I.—^McDonough v. McDonough 120 

A. 785. 

(2) Acts of alleged cruelty, occur¬ 
ring twelve years and five years be¬ 
fore filing of divorce petition, and 
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riage relation is continued a new cause for divorce 
will arise.Where a husband completely renews 
the marriage relation with his wife after she has 
deserted him, her subsequent refusal to return to 
his home, it has been held, will not avoid the effect 
of his condonation.^^ However, it has also been 
held that a condonation of a completed desertion 
may be avoided by a subsequent desertion by the of¬ 
fending spouse, notwithstanding the later desertion 
does not continue for the statutory period so as to 
constitute, of itself, a cause of action for divorce.^^ 

§ 63. Reformation of Defendant 

protestations of repentance and future reformation 
ordinarily do not constitute a defense to an accrued cause 
of action for divorce. 

Where a cause of action for divorce has accrued 
in favor of the complaining party, protestations of 
repentance and future reformation by the offend¬ 
ing party ordinarily do not constitute a bar to a di¬ 
vorce, 8® since, as discussed supra § 59, the right of 
condonation lies with the innocent spouse and not 
with the guilty one. 

Such protestations are no bar to a vested cause 


27A C.J.S. 

of action for divorce for desertion, as considered 
supra § 38(2), nonsupport,8? or cruelty,8S especial- 
ly where similar promises have been broken.89 

§ 64. Connivance 

a. In general 

b. Operation and effect 

c. Express connivance 

d. Implied connivance 

a. In G-eneral 

Connivance is the complainant's consent, express or 
implied, to the misconduct alleged as a ground for dU 
vorce, and a corrupt intent ordinarily is considered to be 
an essential element. 

Connivance in the law of divorce is complainant’s 
consent, express or implied, to the misconduct al¬ 
leged as a ground for divorce.® ® 

A corrupt intent on the part of complainant that 
the guilty party should commit the offense is gen¬ 
erally considered to be an essential element of con¬ 
nivance.®^ If the consent was actively given, the 
intent is impliedly corrupt and the defense is com¬ 
plete,but where the connivance is claimed as im¬ 
pliedly the result of certain acts or omissions, they 


condoned by subsequent years of co¬ 
habitation, were held not revived by 
mere angry words, unaccompanied 
by threats or infliction of personal 
violence. 

R.I.—Talbot V. Talbot, 129 A. 805. 

(3) Fact that husband charged 
wife with writing "suspicious let¬ 
ters” and threatened her if she did 
not turn alleg“ed letters over to him, 
and sale of livestock by husband for 
alleged purpose of vexing and annoy¬ 
ing wife would not avail to revive 
wife’s original cause of action for 
divorce on ground of cruel treatment 
after condonation. 

W.Va.—Currence v. Currence, 18 S.E. 
2d 656, 123 TV.Va. 599. 

(4) Fact that wife caused attor¬ 
ney to write letter to husband re¬ 
questing more money for support of 
child, which husband had neglected, 
was not such cruel and inhuman 
treatment as would revive alleged 
cruelty that had been condoned. 

Wis.—Cascio v. Cascio, 48 N.W.2d 

510, 259 Wis. 273. 

83. Vt.—Marshall v. Marshall, 26 A. 
900, 65 Vt. 2S8. 

W.Va.—Corpus Juris Secundum cited 
in Currence v. Currence, 18 S.B.2d 
656, 659, 123 W.Va. 599. 

84. Mass.—La Flamme v. La Flam- 
me, 96 N.E. 62, 210 Mass. 156, 39 
L.R.A.,]Sr.S.. 1133. 

19 C.J. p 88 note 5. 

85. N.J .—^McGovern v, McGovern 
160 A. 822, 111 N.J.Eq. 18. 


86 . Cal.—^Anderson v. Anderson, 228 
P. 715, 68 C.A. 218. 

87. Cal.—Winslow v. Winslow, 255 
P. 880, 82 C.A. 515. 

88 . Cal,—^Anderson v. Anderson, 228 
P. 715. 68 C.A. 218. 

N.J,—Coe V. Coe, 127 A. 39, 97 N.J. 
Eq. 57, affirmed 131 A. 922, 99 N.J. 
Eq. 422. 

19 C.J. p 89 note 16. 

Absolute and limited divorce 
Repentance is not a defense to suit 
for divorce on ground of extreme 
cruelly, whether from bed and board 
or from bond of matrimony. 

N.J.—Soos V. Soos, 186 A. 380, 14 N.J. 
Misc, 381. 

89. Mich.—^Dunn v. Dunn, 114 N.W. 
385, 150 Mich. 476. 

90. Mo.—^Herriford v. Herriford, 155 
S.W. 855, 169 Mo.App. 641. 

19 C.J. p 89 note 18. 

Condonation distinguished see supra 
§ 59. 

Other definitions 

(1) The corrupt consenting of a 
married party to that conduct of the 
other of which afterward complaint 
is made. 

Conn.—^Dennis v. Dennis, 36 A. 34, 68 
Conn. 186, 194, 57 Am.S.R. 95, 34 
L.R.A. 449. 

Del.—Muir v. Muir, 86 A. 2d 857, 7 
Terry 578. 

N.Y.—Santoro v. Santoro, 55 N.Y.S. 
2 d 294, affirmed 56 N.Y.S.2d 539, 
269 App.Div. 859. 

Pa.—Mayberry v. Mayberry, lO Pa. 
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Dist. & Co. 257, 23 Sch.Leg.Rec. 
130. 

(2) Connivance is "iniquity.” 

Md.—Ponger v. Fonger, 154 A. 443, 
ICO Md. 610. 

(3) Connivance by a husband, who 
has sued for divorce, involves active 
or passive approval or consent to 
wife’s adultery, or that condition 
was forced on her by placing her in 
company of lewd persons, or by de¬ 
serting her in sense of putting her 
out on street without any adequate 
support. 

Fla.—Denson v. Benson, App., 102 So. 
2d 748. 

(4) Further deflnitions. 

Pa.—Lyon v. Lyon, 13 Pa.Dist. 623, 
633. 

19 C.J. p 89 note 18 [a]. 

Statutory flefiuitiou 

When the term is defined by stat¬ 
ute, the statutory definition controls. 
Mont.—Cooper v. Cooper, 10 P.2d 939, 
92 Mont. 57—Farwell v. Farwell, 
133 P. 958, 47 Mont. 574, 578, Ann. 
Cas.l915C 78. 

91. Del.—^Muir v. Muir, 86 A.2d 857, 
7 Terry 578. 

Mo.—Ratcliff V. Ratcliff, 288 S.W. 

794, 221 Mo.App. 941. 

N.Y.—Santoro v. Santoro, 55 N.Y.S. 
2d 294, affirmed 5G N.Y.S.2d 539. 269 
App.Div. 859. 

19 C.J. p 89 note 19. 

92. Ill.—^Riesen v. Riesen, 149 Ill. 
App. 460. 

La.—Bourgeois v. Chauvin, 1 So. 679, 
' 39 La.Ann. 216. 
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must appear to have proceeded from an evil mo¬ 
tive.®^ 

b. Operation and Effect 

Connivanc© is a bar to a divorce, ^^hile connivance 
at one act of adultery ordinarily is not connivance at 
prior actS; it is usually considered to be connivance as 
to subsequent acts. 

Connivance precludes the granting of a divorce to 
a party guilty thereof on whatever grounds the suit 
is brought.94 It is practically limited in its appli¬ 
cation, however, to suits on the ground of adultery.^^5 

Defense to acts other than those connived at. 
Connivance at one act of adultery is not connivance 
at prior acts,96 although it seems that the circum¬ 
stances may be such as to justify the court in giv¬ 
ing it this effect.97 

As a general rule, a husband who has connived 
at one act of adultery by his wife cannot complain 
of any subsequent act with either the same or an¬ 
other man,98 although this rule has not been uni¬ 
versally approved.99 

Where drunkenness of defendant was allegedly 
induced by complainant, a divorce may neverthe¬ 
less be granted for cruelty where sufficient acts of 
cruelty are alleged and proved.^ 


c. Express Connivance 

A spouse who actually procures the commission of 
adultery either personally or by an agent is guilty of 
connivance. 

A spouse is guilty of connivance who, for the x;ur- 
pose of obtaining a divorce, actually procures the 
commission of adultery by the other, either person- 
ally2 or by an agent,^ notwithstanding such agent 
acted without complainant’s knowledge,^ or without 
the authority of complainant to bring about the 
commission of the offiense.^ 

d. Implied Connivance 

Connivance may be implied from acts and emissions 
of the complainant naturally tending to cause the tiefsnd- 
ant’s misconduct, but the mere passive permission of 
misconduct does not make the party giving the permis¬ 
sion guilty of connivance if he does nothing to encourage 
the other to commit the offense. 

Connivance may be implied from acts and omis¬ 
sions of complainant naturally tending to bring 
about the other party’s misconduct or otherwise 
showing complainant’s consent thereto.6 

Mere passive permission of misconduct, however, 
does not make the party giving the permission guilty 
of connivance if he does nothing to encourage the 
other to commit the offense and does not directly or 
indirectly throw opportunities therefor in the way 


93. Iowa.—Lambert v. Lambert, 145 
N.W. 920, 165 Iowa 367. 

19 C.J. p 90 note 21. 

94. La.—Schwartz v. Schwartz, 103 
So. 438, 158 La. 48. 

N.Y.—Shilman v, Shilman, 174 N.T. 

S. 385, 105 Misc. 461, affirmed 175 
N.T.S. 681, 188 App.Div. 908. 

W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

19 C.J. p 90 note 22. 

Consent as precluding divorce for de¬ 
sertion see supra § 38(1). 
Habitual drunkenness 
Del.—Muir v. Muir, 86 A.2d 857, 7 Ter¬ 
ry 578. 

Hot innocent and injured spouse 
A husband who connives at and en¬ 
courages his wife's adultery is not 
an innocent and injured spouse. 

Pa.—^Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 340. 

Abortion 

A husband, consenting to his wife 
having abortion performed, cannot 
complain of such illegal act in his 
suit for divorce. 

Mich.—^Lieberwitz v. Lieberwitz, 23 
N.W.2d 129, 314 Mich. 686. 

95. Fla.—Oyama v. Oyama, 189 So. 
418, 138 Fla. 422, 122 A.L.R. 526. 

Md.—Corpus Juris cited in Fonger 
V. Fonger, 154 A. 443, 448, 160 Md. 
610. 

Pa.—Nacrelli v. Nacrelli, 136 A. 228, 
288 Pa. 1. 


Wisnewski v. Wisnewski, 191 A. 
182, 126 Pa.Super. 540—Illg v. Illg, 
78 Pa.Super. 212. 

Tex.—Smith v. Smith, Civ.App., 218 
S.W. 602. 

19 C.J. p 90 note 23. 

96. N.J.—^^Voodward v. Woodward, 4 
A. 424, 41 N.J.Eq. 224, 225. 

19 C.J. p 90 note 25. 

97. Mass.—Morrison v. Morrison, 8 
N.E. 59, 142 Mass. 361, 56 Am.R. 
688 . 

19 C,J. p 90 note 26, 

98. N.J.—^T\’'oodward v. Woodward, 4 
A. 424, 41 N.J.Eq. 224. 

19 C.J. p 90 note 27. 

99. Mo.—^Viertel v. Viertel, 75 S.W. 
187, 99 Mo.App. 710. 

19 C.J. p 90 note 28. 

1 . Ill.—Thomas v. Thomas, 198 N. 
E. 201, 361 Ill. 376. 

2 . N.J.—Delaney v. Delaney, 65 A. 
217, 71 N.J.Eq. 246. 

19 C.J. p 90 note 29. 

3. Tex.—Smith v. Smith, Civ.App., 
218 S.W, 602. 

19 C.J. p 90 note 30. 

Detectives 

Pa.—Illg V. Illg, 78 Pa.Super. 212. 
Tex.—Smith v. Smith, Civ.App., 218 
S.W. 602. 

19 C.J. p 90 note 30 [a]. 

4 . Pa.—Illg V. Illg, 78 Pa.Super. 212. 
19 C.J. p 90 note 31. 
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5. Pa.—Lisle v. Lisle, 194 A. 207, 
128 Pa.Super. 533—^IVotherspoon v. 
Wotherspoon, 104 A. S42, lOS Pa. 
Super. 309. 

19 C.J. p 90 note 32. 

6. Mass.—^Hammond v. Hammond, 
132 N.E. 724, 240 Mass. 1S2. 

N.J.—Gutzwiller v. Gutzwilier, 74 A. 

2d 325, 8 N.J.Supor. 254. 

N.Y.—Santoro v. Santoro, 55 N.Y.S. 
2d 294. affirmed 56 N.Y.S.2d 539, 
269 App.Div. 859. 

19 C.J. p 90 note 33. 

Coercion or fault of husband as ex¬ 
cuse for wife’s adultery see supra 
§ 56 (2). 

Drinking with wife 

A man who drinks with his wife 
on every drinking party she attends 
is not entitled to separation from 
bed and board ©n ground that such 
drinking constitutes habitual intem¬ 
perance of such nature as to render 
living together insupportable, with¬ 
out discontinuing drinking w’ith wife, 
and without giving wife warning to 
reform her conduct in that respect. 
La.—Broderick v. Broderick, 186 So. 
5, 191 La. 492, 120 A.L.H. 1173. 

7. Fla.—Corpus Juris cited in Mc¬ 
Millan V. McMillan, 162 So. 524, 526, 
120 Fla, 209. 

Mo.—Corpus Juris quoted in Ratcliff 
V. Ratcliff, 288 S.W. 794, 796, 221 
Mo.App. 944—^^Vade v. Wade, App., 
229 S.W. 432. 
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and connivance cannot be implied from mere negli¬ 
gence, foll}^, dullness of apprehension, or indiffer- 
ance;^ nor as a rule can connivance be implied 
from desertion,^ although under some circumstances 
it may be.^O 

The acts or omissions relied on to constitute the 
defense of connivance must be such as show a 
willingness that the guilt}^ party should commit the 
matrimonial offense complained of.ii On the con- 
traiy, connivance is not showm where the complain- 
ing party attempts to restrain the other spouse from 
committing the offense.^^ 

The husband’s mere failure to protect the wife 
against temptation will not relieve her from the con¬ 
sequences of her adultery unless he actively or pas¬ 
sively consents thereto ;13 but where he knows of 
his wife’s weakness, as where he himself had seduced 
her before marriage,and, seeing her in a position 
of temptation, does nothing to warn her or with¬ 
draw her therefrom, he will be deemed to have con¬ 
sented to her misconduct.^5 jf spouse suspects 
the other of the offense, the former may take meas- 
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ures to secure proof to be used by him in an action 
for divorce without being guilty of connivance.16 
However, if a husband makes opportunities for his 
wife to commit adultery, arranging to have her de¬ 
tected in such misconduct, he is guilty of such con¬ 
nivance as bars him the right to a divorce.17 

§ 65. Collusion 

a. In general 

b. Operation and effect 

c. What constitutes collusion 

a. In Greneral 

Collusion is a corrupt agreement between husband 
and wife for the purpose of enabling one of them to ob 
tain a divorce. 

Collusion in the law of divorce is a corrupt agree¬ 
ment between a husband and wife whereby one of 
them, for the purpose of enabling the other to ob¬ 
tain a divorce, commits a matrimonial offense, or 
whereby for the same purpose evidence is fabricated 
of an offense not actually committed or evidence of 
a valid defense is suppressed.^* 


N.J.—^Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284, 

19 C.J. p 91 note 34. 

8. Fla.—^JlcMillan v. McMillan 162 
So. 524, 120 Fla. 209. 

Benson v. Benson, App., 102 So.2d 
748. 

Mo.—RatclifC v. Katcliff, 288 S.W. 

794, 221 Mo.App. 944. 

19 C.J. p 91 note 35. 

9. Fla.—^McMillan v. McMillan, 162 
So. 624, 120 Fla. 209. 

Benson v. Benson, App,, 102 So, 
2d 748. 

N.T.—Mattison v. Mattison, 113 N.T. 
S. 1024, 60 Misc. 673. 

10. Fla.—^McMillan v. McMillan, 162 
So. 524, 120 Fla. 209. 

19 C.J. p 91 note 37. 

11. N.J.—Warn v. Warn, 45 A. 916, 
59 N.J.Eq. 642, 

19 C.J. p 91 note 38. 

To smooth, path to adulterous hed 
Connivance, to constitute defense 
in divorce, involves action which fa¬ 
cilitates commission of act of adul¬ 
tery, somethingr which smooths path 
to adulterous bed. 

Mass.—Hayden v. Hayden, 96 3Sr.E.2d 
136, 326 Mass. 587——Vinton v. Vin¬ 
ton, 161 N.E. 817, 264 Mass. 71. 
Supplying wife with support 
Husband continuing to provide for 
wife's support while they lived apart 
duHng pendency of her divorce ac¬ 
tion, in which he filed cross com¬ 
plaint charging desertion, held not 
guilty of “connivance,” barring right 
to divorce for desertion. 

Mont.—Cooper v. Cooper, 10 P.2d 939 
92 Mont. 67. 


Pumishiug beer for family 
Fact that plaintiff husband brought 
home beer for family use did not 
justify giving of instructions that 
he caused or consented to habitual 
drunkenness of wife through use of 
whisky. 

Ill.—Dorian v. Dorian, 131 N.E 129, 
298 Ill. 24. 

12. Mo.—Ratcliff V. Ratcliff, 288 S. 
W. 794, 221 Mo.App. 944. 

13. Mass.—^Robbins v. Robbins, 5 N. 
E. 837, 140 Mass. 528, 54 Am.R. 
488. 

19 C.J. p 91 note 39. 

Husbaad^s suspicions of wife, his 
failure to put obstacles in her 'way, 
and his desire for divorce did not 
amount to connivance. 

D.C.—Shima v. Shima, 130 F.2d 809, 
75 U.S.App.D.C. 370. 

14. N.J,—Tarbell v. Tarbell 199 A. 
57, 123 N.J.Eq. 581—Pike v. Pike, 
136 A, 421, 100 N.J.Eq. 486. 

19 C.J. p 91 note 40. 

15. N.J.—Bingenheimer v. Bingen¬ 
heimer, 66 A.2d 327, 2 N.J. 284. 

Gutzwiller v. Gutzwiller, 74 A.2d 
325, 8 N.J.Super. 254. 

Tarbell v. Tarbell, 199 A. 67, 123 
N.J.Eq. 581—Sargent v. Sargent, 
114 A. 428, affirmed 114 A. 439 92 
N.J.Eq. 703. 

19 C.J. p 91 note 41. 

16. Mass.—^Hayden v. Hayden, 96 N. 
E.2d 136, 326 Mass. 587—Vinton v. 
Vinton, 161 N.E. 817, 264 Mass. 71. 

N.J.—Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

Pike V. Pike, 136 A. 421, 100 N.J. 
Eq. 486. 


Pa.—Teresi v. Teresi. 167 A. 235, 109 
Pa.Supor. 513—Wotherspoon v 
Wotherspoon, 164 A. 842, 108 Pa.* 
Super. 309—^Fisher v. Fisher 74 
Pa.Super. 538. 

19 C.J. p 91 note 42. 

Besire to be rid of wife 

Plusband’s desire to be rid of wife 
because of suspicions of infidelity, 
notwithstanding he permits her to 
pursue her own course, is not such 
connivance as precludes divorce. 
N.J.—Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

Benjamin v. Benjamin, 162 A. 
612. Ill N.J.Eq. 400. 

17. N.J.—Sargent v. Sargent, Ch., 
114 A. 428, affirmed 114 A. 439, 92 
N.J.Eq. 703. 

Pa.—Fisher v. Fisher, 74 Pa.Super. 
538. 

19 C.J. p 91 note 43. 

18. Ind.—Corpus Juris Secundum 
quoted in Bizik v. Bizik, 111 N.E. 
2d 823. 828, 124 Ind.App. 146, re¬ 
hearing denied 112 N.E.2d 760, 124 
Ind.App. 146, transfer denied 115 
N.E.2d 503, 232 Ind. 617. 

N.T.—Fuchs v. Fuchs, 64 N.Y.S.2d 
487. 

Corpus Juris quoted in Dodson 
V. Dodson, 5 Pa.Dist. & Co. 547, 
550. 

Tenn.—Corpus Juris Secundum cited 
in Moore v. Moore, 273 S.W.2d 148, 
150, 197 Tenn. 360. 

19 C.J. p 91 note 44. 

Affidavit of absence of collusion see 
infra § 120. 

Other definitions 

(1) '‘Collusion is a corrupt agree¬ 
ment between a husband and wife 
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The essence of collusion is an intention to impose 
on the court,19 and public policy calls for the trial 
court to be on the alert to prevent collusion.i9*5 

b. Operation and Effect 

Collusion between the parties ordinariiy constitutes a 
bar to a divorce, even though the complainant otherwise 
has a sufficient cause for divorce. 

Collusion between the parties bars a divorce ,20 
notwithstanding one of the parties may have sup¬ 
posed the agreement to be free from legal or moral 
wrong,2i and although otherwise complainant has a 
sufficient cause for divorce.23 

If, however, the collusive arrangement had no 
relation to the acts on which the suit is finally based, 
it is not necessaril}^ a bar;23 and a collusive agree- 
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ment will not bar a divorce where it r.puciated 
before the trial and all the facts are disclosed and 
the issues are stubbornly contested.^* 

c. What Constitutes Collusion 

(1) In General 

(2) Collusion in prosecution of suit 
(1) In General 

An agreement, express or impiied, between the parties 
to obtain a divorce is necessary to constitute collusion; 
but collusion is not necessarily established by an agree¬ 
ment between husband and wife with respect to alimony 
pending a divorce suit, the custody of the children, or a 
division of the property in the event a divorce is granted. 

There must be an agreement between the parties 
to constitute collusion.25 Collusion may consist ir* 


for the purpose of enabling one of 
them to obtain a divorce.” 

Pa.—Fleischer v. Fleischer, 18 Pa. 
Dist. & Co. 503, 504. 

(2) Collusion is an agreement be¬ 
tween husband and wife by one of 
them to commit, or appear to com¬ 
mit, a breach of the matrimonial duty 
in order that the other might obtain 
the legal remedy of divorce or sepa¬ 
ration as for a real injury; or an 
agreement between them that a pro¬ 
ceeding for divorce instituted by the 
one shall not be resisted by the oth¬ 
er. 

Pa.—Conrad v. Conrad, 5 Pa.Dist. & 
Co. 47, 38 Lanc.L.Rev. 587, 10 Le¬ 
high Co.L.J. 313, 71 Pittsb.Leg.J. 
840—Klair v. Klair, 3 Pa.Dist. & 
Co. 419, 26 Dauph.Co. 60. 

(3) Collusion is a conspiracy of a 
husband and wife to obtain a divorce 
by suppression of facts or by false 
and manufactured testimony. 

Ohio.—Maimone v. Maimone, App., 
90 N.E.2d 383. 

(4) Further definitions. 

Ohio.—MacBride v. Gould, 3 Ohio N. 

P.,N.S., 469. 

19 C.J. p 91 note 44 [a]. 

19. Conn.—Dochelli v. Dochelli, 6 A. 
2d 324, 125 Conn. 468. 

Ind.— Corpus Juris Secundum quoted 
in Bizik v. Bizik, 111 N.E.2d 823, 
828, 124 Ind.App. 146, rehearing de¬ 
nied 112 N.E.2d 760, 124 Ind.App. 
146, transfer denied 115 N.E.2d 503, 
232 Ind. 617. 

19.5 Me.—Monahan v. Monahan, 46 
A.2d 706, 142 Me. 72. 

Mich.—^Zwarensteyn v. Zwarensteyn, 
79 N.W.2d 913, 347 Mich. 353. 

N.J.—Pfeiffer v. Pfeiffer, 61 A.2d 736, 
1 N.J. 55. 

Ohio.—Maimone v. Maimone, App., 90 
N.E.2d 383. 

Pa.—Ciamacca v. Ciamacca, Com.PL, 
17 Beaver 118. 

20, Ark.— Corpus Juris Secundum 
cited in Oberstein v. Oberstein, 228 
S.W.2d 615, 621, 217 Ark. 80. 


Cal.—Lanktree v. Lanktree, 183 P. 
954, 42 C.A. 648. 

Fla.—Potter v. Potter, 133 So. 94, 
101 Fla. 1199—Hall v. Hall, 112 So. 
622, 93 Fla. 709. 

Ga.—Fender v. Crosby, 76 S.E.2d 769, 
209 Ga. 896. 

HI.—Floberg v. Floberg, 193 N.E. 
456, 358 Ill. 626. 

Iowa.—Radle v. Radle, 214 N.W. 602. 
204 Iowa 82. 

Me.—Monahan v. Monahan, 46 A.2d 
706, 142 Me. 72. 

Mich.—Alderdyce v. Alderdyce, 221 
N.W. 153, 244 Mich. 290. 

Miss.—Crosby v. Hatten, 66 So.2d 705, 
213 Miss. 240—^Hopkins v. Hopkins, 
165 So. 414, 174 Miss. 643. 

Mo.—Bishop V. Bishop, App., 151 S. 
W.2d 553—Welsh v. Welsh, 93 S.W. 
2d 264, 230 Mo.App. 1006. 

Neb.—Lippincott v. Lippmcott, 3 N. 
W.2d 207, 141 Neb. 186, 140 A.L.R. 
901. 

Ohio.—Tucker v. Tucker, 56 N.E.2d 
202, 143 Ohio St. 658, 

Riggle V. Riggle, App., 148 N.E. 
2d 72—^Maimone v. Maimone, App., 
90 N.E.2d 383. 

Pa.—Deutsch v. Deutsch, 14 A.2d 
586, 141 Pa.Super. 339—Karras v. 
Karras, 80 Pa.Super. 173. 

Hinkle v. Hinkle, Com.PL, 7 
Chest.Co. 162—^Kerns v. Kerns, 1 
Fay.L.J. 155. 

S.D.—Nelson v. Nelson, 24 N.W.2d 
327, 71 S.D. 342. 

Tenn.—^Perry v. Perry, 192 S.W.2d 
830, 183 Tenn. 362. 

Va.—^Dinsmore v. Dinsmore, 104 S.E. 
785, 128 Va, 403. 

W.Va.—Bennett v. Bennett, 70 S.E. 

2d 894, 137 W.Va. 179. 

19 C.J. p 92 note 45. 

Vacation of decree obtained by collu¬ 
sion see infra § 169. 

Validity of agreements for divorce or 
separation see Contracts § 235. 

Insanity 

A husband whose wife is insane 
cannot have advantage of divorce 
from her merely because she has a 
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lucid interval at time divorce was 
granted, if husband colluded with 
granting of divorce. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Wis. 157. 

Action against third persons 

Where husband entered into a writ¬ 
ten agreement to permit a divorce, 
he cannot maintain an action against 
those whom he charges with carry¬ 
ing out such agreement. 

Ohio.—^MacBride v. Gould, 3 Ohio N. 
P.,N.S., 469. 

21. Neb.—Branson v. Branson, 107 
N.W. 1011, 76 Neb. 780. 

22. Mich.—Thompson v. Thompson, 
37 N.W. 710, 70 Mich. 62. 

19 C.J. p 92 note 47. 

23. Mich.—Reed v. Reed, 49 N.W. 
587, S6 Mich. 600. 

Tenn.—Taylor v. Taylor, 6 Tenn.Civ. 
App. 268. 

24. Ala.—Ex parte Cox, 160 So. 230, 
230 Ala. 158. 

Pa.—Hays v. Hays, Com.PL, 53 Pa. 

Dist. & Co. 292. 

19 C.J. p 92 note 50. 

25. Ala.—Bacon v. Bacon, 172 So. 
632, 233 Ala. 482, 109 A.L.R. 830. 

D.C.—^Underwood v. Underwood, 271 
F. 553, 50 APP.D.C. 323. 

Ill.—^Vayette v. Myers, 136 N.E. 467, 
303 Ill. 562, certiorari denied My¬ 
ers V. Vayette, 43 S.Ct. 249, 260 U. 
S. 749, 67 L.Ed. 495. 

Iowa.—Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 

Md.—Faulkner v. Faulkner, 4 A.2d 
117, 176 Md. 692. 

Mich.—^Kull V. Losch, 44 N.W.2d 169, 
328 Mich. 519. 

Or.—Corpus Juris cited in Geis v. 

Gallus, 278 P. 969, 971, 130 Or. 619. 
Pa.—^Klair v. Klair, 3 Pa.Dist. & Co. 

419, 26 Dauph.Co. 60. 

19 C.J. p 92 note 51. 

Agreement by agent 

Where a wife sent her son to her 
husband to inform him that she de¬ 
sired a divorce, and the husband for 
1 the avowed purpose of furnishing 
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an understanding, express or implied, that the court 
shall be deceived by misrepresentation, exaggeration, 
or suppression of facts-® material to the issue of 
the existence of lawful grounds for a divorce.^®*^ 
Certain agreements should not be made between the 
parties, and when such interdicted agreements are 
made they are termed collusive,^®-^® but suspicious 
circumstances do not necessarily imply collu- 
sion.26.i5 Whether an agreement relating to a di¬ 
vorce is collusive depends on whether it is an at¬ 
tempt to obtain a divorce not justified by the real 
facts,26*20 and whether it is thereby intended to 
practice fraud on the court.26-25 xhe mutual de¬ 
sire of parties to be divorced has been held to be no 
reason why a divorce should not be granted if the 
facts so warrant and there is no agreement between 
the parties for the purpose of making evidence in 
favor of the divorcc.26*30 

Collusion is not necessarily established by an 
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agreement between husband and wife with respect 
to alimony pending a divorce suit,27 or the custody 
of the children,28 or a division of the property in the 
event a divorce is granted,29 or by the desire of ei¬ 
ther or both of the parties to be divorced.^® It has 
been held, however, that a concealment from the 
court of a property settlement between the parties 
may be regarded as evidence of a collusion which 
will bar the granting of the divorce.^®-® 

Where a wife has abandoned her husband with¬ 
out cause, the fact that, after requesting her to re¬ 
turn, he does not go after her in person does not 
show collusion.21 It is collusion, however, for the 
parties to agree to apply for a divorce for an offense 
which the other has condoned.22 

Commission of offense hy agreement. It is collu¬ 
sion for the parties to agree that one shall give an 
offense which the other may set up as a cause for 


evidence committed adultery, and the 
son communicated the facts to the 
wife, she was not entitled to a di¬ 
vorce. 

N.Y.—Cowan v. Cowan, 53 N.Y.S. 93, 
23 Misc. 754, 

26. Me.—Berman v. Bradford, 142 
A. 751, 127 Me. 201. 

Neb.—Dudgeon v. Dudgeon, 6 N.W.2d 
133, 142 Neb. 82—^Winder v. Winder, 
125 N.W. 1095, 86 Neb. 495. 

N.J.—DeJonge v. DeJonge, 83 A.2d 
370. 15 N.J.Super. 333. 

Pa.—Hinkle v. Hinkle, Com.Pl., 7 
Chest.Co. 162. 

26.5 Neb.—Dudgeon v. Dudgeon, 5 N. 
W.2d 133, 142 Neb. 82. 

26.10 N.J.—^DeJonge v. DeJonge, 83 
A.2d 370, 15 N.J.Super. 333. 

Pa.—Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101. 

26.15 N.T.—^Maroth v. Maroth, 64 N. 
T.S.2d 260. 

Second wife as witness for first wife 

In divorce action brought by first 
wife on ground of adultery, mere fact 
of appearance of second wife, who 
married defendant after he had pro¬ 
cured an illegal mail-order Mexican 
divorce, as a witness for first wife, 
did not establish collusion. 

N.Y.—^Maroth v. Maroth, supra. 

26.20 Mich.—Neu v. Neu, 298 N.W. 
318, 297 Mich. 654. 

26.25 Mich.—Neu v. Neu, supra. 
26.30 Mich.—^Neu v. Neu, supra. 

27. Ind.—Corpus Juris Secundum 
quoted in Bizik v. Bizik, 111 N.E. 
2d 823, 828, 124 Ind.App. 146, re¬ 
hearing denied 112 N.E.2d 760, 124 
Ind.App. 146, transfer denied, 115 
N.E.2d 503, 232 Ind. 617. 

Mich.—Kull V. Losch, 44 N.W.2d 169, 
328 Mich. 519. 


Pa.—Corpus Juris cited in Miller v. 
Miller, 131 A. 23G, 238, 284 Pa. 414. 

Fleisher v. Fleisher, IS Pa.Dist. 
& Co. 503—Conrad v. Conrad. 5 Pa. 
Dist. & Co. 47, 38 Lanc.L.Rev. 587, 
10 Lehigh Co.L.J. 313, 71 Pittsb. 
Leg.J. 840. 

Tenn.—^Moore v. Moore, 273 S.W.2d 
148, 197 Tenn. 360. 

19 C.J. p 92 note 52. 

Validity of agreements concerning 
alimony, support, and property 
rights see Contracts § 235 c. 

Offer to settle alimony 
An offer by husband, during pro¬ 
tracted negotiations for settlement 
of marital difficulties between wife 
and himself, to pay her three thou¬ 
sand dollars in installments, made 
to avoid necessity of contested hear¬ 
ing, did not render husband guilty of 
an “attempted collusion,” where offer 
was not concealed from divorce 
court, and eventual contested hear¬ 
ing resulted m Judgment for hus¬ 
band. 

Conn.—Dochelli v. Dochelli, 6 A.2d 
324, 125 Conn. 468. 

28. Ind.—Corpus Juris Secundum 
quoted iu Bizik v. Bizik, 111 N.E.2d 
823, 828, 124 Ind.App. 146, rehear¬ 
ing denied 112 N.E.2d 760, 124 Ind. 
App. 146, transfer denied 115 N.E. 
2d 503, 232 Ind. 617. 

Me.—Berman v. Bradford, 142 A. 751, 
127 Me. 201. 

Tenn.—Moore v. Moore, 273 S.W.2d 
148, 197 Tenn. 360. 

29. Ill.—Dabbs v. Dabbs, 118 N.E. 2d 
39, 2 Ill.App.2d 43—Corpus Juris 
Secundum ciuoted in Bizik v. Bizik. 
Ill N.B.2d 823, 828, 124 Ind.App. 
146, rehearing denied 112 N.E.2d 
760, 124 Ind.App. 146, transfer de¬ 
nied 115 N.E.2d 503, 232 Ind. 617. 

Iowa.—Beppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 
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Me.—Berman v. Bradford, 142 A. 751 
127 Me. 201 . 

Mich.—Kull V. Losch. 44 N.W.2d 169 
328 Mich. 519. 

Or.—Geis v. Gallus, 278 P. 969, 130 
Or. 619. 

S.D.—^Nelson v. Nelson, 24 N.W 2 d 
327, 71 S.D. 342. 

Wash.—Jarrard v. Jarrard, 198 P. 

741, 116 Wash. 70. 

19 C.J. p 92 note 53. 

SO. Ala.—Bacon v. Bacon, 172 So. 

632, 233 Ala. 482, 109 A.L.R. 830. 
Cal.—Brainard v. Brainard, 186 P. 2 d 
990, 82 C.A. 2 d 478. 

Ind.— Corpus Juris Secundum Q,uoted 
in Bizik v. Bizik, 111 N.B.2d 823, 
828, 124 Ind App. 146, rehearing de¬ 
nied 112 N.E.2d 7G0, 124 Ind.App. 
146, transfer denied 115 N.E. 2 d 503, 
232 Ind. 617. 

Iowa.—Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 

Ky.— Corpus Juris Secundum cited in 
Conyers v. Conyers, 224 S.W.2d 688 , 
689, 311 Ky. 468. 

Me.—Berman v. Bradford, 142 A. 751, 
127 Me. 201. 

Md.—^Faulkner v. Faulkner, 4 A.2d 
117, 176 Md. 692. 

Mich.—^Neu v. Neu, 298 N.W. 318 297 
Mich. 654. 

19 C.J. p 92 notes 51 [b], 54. 
Suggestion of divorce 

Collusion is not established by 
proof that one spouse suggested that 
the other apply for a divorce. 

Pa.—Dodson v. Dodson, 5 Pa.Dist. & 
Co. 547. 

30.5 Mo.—Bishop v. Bishop, App., 
151 S.W. 2 d 553. 

31- Wash.—Lamere v. Lamere, 84 P. 
26, 41 Wash. 475. 

32. Pa.—Taylor v. Taylor, 17 Pa. 
Dist. 642, 38 Pa.Co. 385. 
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divorce.3® It has been held, however, not to be col¬ 
lusion to agree to furnish proof of acts of adultery 
already committed so as to enable the other spouse 
to maintain an action for divorce,^^ provided the 
adulterous act was committed without the conniv¬ 
ance of the other spouse and he or she had no knowl¬ 
edge of it until some time after its commission.^^-S 


(2) Collusion in Prosecution of Suit 


An agreement not to defend or to withhold evidence 
detrimental to the complainant’s case is collusion. 


Quoted in: 


Or. Giddings v. Giddings, 119 p.2d 280 282 
167 Or. 504. 
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I An agreement between the parties to withhold evi- 
1 dence tending to weaken complainant's case,33 or to 
i suppress facts constituting a good defense, bars 
I a divorce. 

i 

The failure of the guilty party, however, to ap¬ 
pear and defend does not deprive complainant of 
his remedy,37 unless the default is the result of 
agreement.3S The fact that defendant vigorously 
contests the suit dispels an^’ idea of collusion.3^ A 
complainant is not deprived of his remedy by defend¬ 
ant s voluntary acceptance of or submission to 
service,^® or by defendant's voluntary appearance 
for the purpose of defending.^i It is not collusive 


33. Pa.—Klair v. Klair, 3 Pa.Dist. & 
Co. 419, 26 Dauph.Co. 60. 

19 C.J. p 92 note 61. 

34. N.T.—^Williams v. Williams, 25 
N.T.S.2d 940, 261 App.Div. 470, af¬ 
firmed 40 3M'.E:.2d 1017, 287 jST.Y. 799 
—Rosenzweig v. Rosenzweig, 246 
N.T.S. 231, 231 App.Div. 13. 

Lake v. Lake, 60 N.T.S.2d 105. 
34.5 N.T.—Lake v. Lake, supra. 

35. Ind.—Corpus Jtiris SecuBLdum 
cited in Bizik v. Bizik, 111 N.E.2d 
823, 829, 124 Ind.App. 146, rehear¬ 
ing denied 112 N.E.2d 760, 124 Ind. 
App. 146, transfer denied 115 N.B. 
2d 503, 232 Ind. 617. 

Ohio.—^Maimone v. Maimone, App., 
90 N,E.2d 383. 

Pa.—Pietz V. Pietz, 20 Pa.Dist. 311, 
38 Pa.Co. 538. 

3G. Ky.—^Edleson v. Edleson, 200 S. 

W. 625, 179 Ky. 300. 

19 C.J. p 93 note 63, 

Conspiracy against justice 
When husband and wife instituted 
a pretended suit, under a collusive 
agreement between themselves to 
cheat court by falsifying or conceal¬ 
ing facts, and this collusion is shown 
to exist at any state of proceedings, 
it is deemed a conspiracy against 
justice. 

Mich.—^Kull V. Losch, 44 N.W.2d 169, 
328 Mich. 519. 

37. Puerto Rico.—Ortiz v. Rodri¬ 
guez, 4 Puerto Rico 51. 

19 C.J. p 93 note 64. 

Pailure to offer defense and other 
circumstances 

(1) Where wife in husband's di¬ 
vorce action failed to offer defense 
testimony, agreed that no notice 
would be reoLuired of application for a 
final decree, and received from hus¬ 
band a trust fund of five thousand 
dollars, decree was not void because 
of collusion where wife was ably rep¬ 
resented by counsel and wife’s failure 
to call witnesses was due to lack of 
evidence to defeat suit. 

—Braznell v. Braznell, 191 So. 
457, 140 Fla. 192. 

(2) In divorce action by wife, 
where husband answered that he did 


not desire to make a defense, that al¬ 
legations of petition were true, and 
that he consented to submission of 
case for judgment at earliest time 
within which it could be submitted, 
and friend of court was appointed, 
and cross-examined wife to establish 
residence of parties, their marriage, 
birth of child, their separation, and 
that parties lived separate and apart 
Without cohabitation for more than 
five consecutive years there was no 
collusion which would bar relief 
sought. 

Ky.—Mitchell v. Mitchell, 229 S.W. 
2d 967, 312 Ky. 810. 

38. Mont,—Grush v. Grush, 3 P.2d 
402, 90 Mont. 381. 

N.J.—Stewart v. Stevrart, 114 A. 851, 
93 N.J.Eq. 1. 

Tenn.—Corpus OTuiris Secundum cited 
in Perry v. Perry, 192 S.W.2d 830, 
831, 183 Tenn. 362. 

Vt.—Squier v. Squier, 134 A. 529, 99 
Vt. 452. 

19 C.J. p 93 note 65. 

Property settlement agreement 
Ohio.—Campbell v. Campbell, Com. 
PI., 75 N,E.2d 698. 

39. Cal.—Wilson v. Wilson, 13 P.2d 
376, 124 C.A. 655—^Hill v. Hill, 289 
P. 227, 106 C.A. 309. 

40. Or.—Corpus Juris cited in Geis 
V. Gallus, 278 P. 969, 971, 130 Or. 
619. 

19 C.J, p 93 note 66. 

Acceptance of subpoena not served 
It seems that the acceptance of 
service of a subpoena, which was 
never in fact served by the sheriff 
is such evidence of acquiescence as 
to indicate collusion and to condemn 
the proceeding. 

Pa.—Davis v. Davis, 18 Pa.Dist. & 
Co. 385, 30 Sch.Leg.Rec. 399. 
Service at sheriff’s office 
Where record shows that service 
was “at sheriff’s office” without ex¬ 
planation why defendant was served 
there, divorce will not be granted un¬ 
til the court is satisfied that there is 
no collusion. 

Pa.—Gries v. Gries, 13 Pa.Dist. & Co. 
486. 


41. Ky.—Corpus Juris Secundum 
cited in Conyers v. Conyers, 224 S. 
W.2d 6SS, 689, 311 Ky. 468. 

Pa.—Lacklen v. Lackien, 9 Pa.Dist. 
& Co. 104. 

Snyder v. Snyder, Com.Pl., 20 
Leh.D.J. 346. 

19 C.J. p 93 note 67. 

Waiver of process by defendant see 
infra § 98. 

Rntry of appearance 

(1) Defendants’ entry of appear¬ 
ance stating that if court shall deem 
proof sufficient decree for complain¬ 
ant may be entered does not amount 
to agreement not to defend, which is 
void as against public policy and vi¬ 
tiates decree entered under it. 

Ill.—^Vayette v. Myers, 136 X.E. 467, 
303 Ill. 562, certiorari denied My¬ 
ers V. Vayette, 43 S.Ct. 249, 260 tJ. 
S. 749, 67 L.Ed. 495. 

(2) A voluntary appearance and 
waiver of process by defendant in 
divorce suit, vrithout answering the 
petition or appearing further, was 
not conclusive evidence of collusion 
so as to authorize setting aside the 
judgment of divorce on ground the 
appearance and waiver were inopera¬ 
tive to confer jurisdiction over de¬ 
fendant’s person. 

Mo.—Gardner v. Gilbirds, App., 106 
S.W.2d 970. 

(3) Where wife lived openly with 
another man and bore two illegiti¬ 
mate children by him while her hus¬ 
band was abroad, writing by hus¬ 
band informing wife he had no ob¬ 
jection to her obtaining a divorce and 
conduct of wife in entering her ap¬ 
pearance to husband’s divorce action 
and asking that divorce be granted 
did not constitute collusion as a 
ground for denying divorce. 

Ky,—Conyers v. Conyers, 224 S.W.2d 
688, 311 Ky. 468. 

(4) However, it has been held that 
a voluntary entry of appearance by 
defendant wife with a request for 
restoration to maiden name is prima 
facie evidence of the consent by both 
parties to a divorce which is on its 

1 face collusive. 
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for the husband to agree to pay the expenses of a 
suit for divorce to be brought by the wife.^^ 

The withdrawal of defendant’s answer after an 
agreement between the parties as to a division of 
property is not alone sufficient to show collusion,^ ^ 
although the withdrawal of an answer is a circum¬ 
stance demanding the close scrutiny of the court^^ 

An arrangement facilitating the trial, and not re¬ 
sulting in imposition on the court, will not be deemed 
collusive,45 as, for instance, a stipulation agreeing 
that cruelty may be substituted for adultery as the 
ground for divorce,^® or agreeing to a compromise, 
whereby opposition to a petition is withdrawn, on 
the suggestion of the trial judge.^'^ 


27A c.j.s. 

§ 66. Want of Good Faith of Plaintiff; Es¬ 
toppel 

A suit for divorce must be brought in good faith. 

A suit for divorce must be brought in good faith,48 
without undue influence by third persons,4= 9 and 
for the sole purpose of redressing matrimonial 
wrongs. 5 9 

A long delay in bringing an action for divorce 
casts some doubt on the good faith of plaintiffi,50.5 
and the court may properly deny a divorce on the 
ground of estoppel.50.i0 Various acts have been held 
not to estop plaintiff to seek a divorce.50.i5 


Ohio.—^Edwards v. Edwards, 20 Ohio 

N.p..]sr.s., 605. 

(5) Collusion may be inferred from 
the voluntary entry of an appearance 
by defendant following an invalid 
extraterritorial service of the sub¬ 
poena. 

Pa.—Lee v. Lee, 17 Pa.Dist. & Co. 
219, 30 Sch.Leg.Rec. 232. 

(6) Fact that defendant entered 
appearance in divorce action agree¬ 
ing to taking of depositions at any 
time without notice, that depositions 
were taken by Interrogatories, and 
that defendant filed no cross inter¬ 
rogatories, established collusion in 
attempt to procure divorce. 

Ky.—^Denehie v. Denehie, 209 S.W'.2d 
309, 306 Ky. 787. 

42. Or.—Sandoz v. Sandoz, 214 P. 
590, 107 Or. 282. 

—Taylor v. Taylor, 17 Pa.Djst. 
642, 35 Pa.Co. 385—Conrad v, Con¬ 
rad, 5 Pa.Dist. & Co. 47, 38 Lane. 
L.Rev. 587, 10 Lehigh Co.L.J. 313, 
71 Pittsb.Leg.J. 840—Klair v, 
Klair, 3 Pa.Dist. & Co. 419, 26 
Dauph.Co. 60. 

43. Cal.—Brainard v. Brainard, 186 
P.2d 990, 82 C.A.2d 478. 

Tex.—^Erwin v. Erwin, Civ.App., 40 
S.W. 53. 

44. Mich.—Leavitt v. Leavitt, 13 
Mich. 452. 

Mo.—Hudson v. Hudson, 162 S.W. 
1062, 176 Mo.App. 69. 

45. Ala.—Corpus Juris cited in Ba¬ 
con V. Bacon, 172 So. 632, 633, 233 
Ala. 482, 109 A.L.R. 830. 

19 C.J. p 93 note 71. 

Consent to docketing 

Defendant’s waiver of maturity of 
divorce suit at rules and consent to 
its being placed immediately on 
docket of circuit court which was 
then in session and consent decree 
entered pursuant thereto placing 
case on docket and setting it for 
hearing did not constitute collusion. 
W.Va.—State ex rel. Watson v. Rod¬ 
gers, 39 S.E.2d 268, 129 W.Va. 174. 


46. Mich.—Holcomb v. Holcomb, 59 
N.W. 170, 100 Mich. 421. 

19 C.J. p 93 note 72 [a]. 

47. Conn.—McCarthy v. McCarthy, 
36 Conn. 177. 

48. Kan.—Stafford v. Stafford, 181 P. 
2d 491, 163 Kan. 162. 

N.Y.—^Bohmert v. Bohmert, 210 N.T. 
S. 1, 213 App.Div. 103, affirmed 150 
N.E. 511, 241 N.Y. 446. 

Pa.—^Deutsch v. Dcutsch, 14 A.2d 586, 
141 Pa.Super. 339—Sharp v. Sharp, 
161 A. 453, 106 Pa.Super. 33— 
Karras v, Karras, 80 Pa.Super. 
173. 

Colbert v. Colbert, Com.Pl., 6 
Cumb.L.J. 39—Kerns v. Kerns, 1 
Fay.L.J. 155—Pacenza v. Pacenza, 
32 Luz.Leg.Reg. 393. 

19 C.J. p 93 note 74. 

Affidavit of good faith see infra § 

120 , 

Motives held immaterial 

(1) The doctrine of insincerity in 
divorce suits is apparently an anom¬ 
aly in the law, at least it is sui 
generis, for it is a general principle 
that, when a suitor is entitled to 
relief in respect to the matters con¬ 
cerning which he sues, his motives 
are immaterial. 

N. J.—Kirschbaum v. Kirschbaum, 
111 A, 697, 92 N.XEq. 7. 

(2) Motive which induces a hus¬ 
band to seek divorce from unfaithful 
wife cannot have any material bear¬ 
ing on husband’s legal right to di¬ 
vorce if adultery charged is proved 
either by direct or circumstantial 
evidence, and husband is justified in 
all lawful means to procure testi¬ 
mony so as to enable him to get rid 
of wife whom he has reasonable 
grounds to believe is guilty of in¬ 
fidelity. 

N.J,—^Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

Conscious deception of court 

(1) Conscious deception of court 
of equity by petitioner for divorce 
is unconscionable conduct, preclud¬ 
ing relief, 

N.J.—^Pfender v. Pfender, 144 A. 333, 
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104 N.J.Eq. 107, affirmed 147 A 
911, 105 N.J.Eq. 247. 

(2) In husband’s divorce action 
wherein wife cross complained for 
separate maintenance, under circum¬ 
stances chancellor did not abuse his 
discretion in declining to aid either 
party on ground that each was with¬ 
out equity because of misrepresenta¬ 
tions made. 

Ark.—^Krohn v. Krohn, 254 S.W.2d 
453, 221 Ark. 664. 

49. Ga.—Swearingen v. Swearingen, 
19 Ga. 265. 

Mere persuasion of importunity 
does not amount to undue influence, 
and hence the fact that plaintiff's 
mother influenced her to sue for a 
divorce is no defense unless the in¬ 
fluence of the mother was such as to 
deprive plaintiff of her free will and 
choice. 

Tex.—Powell v. Powell, Civ.App., 170 
S.W. 111. 

50. N.J.—^Kirschbaum v. Kirsch¬ 
baum, 111 A. 697, 92 N.J.Eq. 7. 

Or.—^Adams v. Adams, 6 P. 677, 12 
Or. 176. 

50.5 Pa.—Allen v. Allen, 67 A.2d 
629, 68 A.2d 465, 165 Pa.Super. 
379. 

Effect of laches see infra § 87. 

50.10 Tenn.—Crabtree v. Crabtree, 
190 S.W.2d 319, 28 Tenn.App. 373. 

50.15 N.Y.—^Horner v. Horner, 49 N. 
Y.S.2d 720. 

Pa.—Kelly v. Kelly, Com.Pl., 62 Pa. 
Dist. & Co. 373, 43 Sch.Leg.Rec. 
214—Schafer v. Schafer, Com.Pl., 
10 Sch.Reg. 3. 

Agreement not to have children 
An agreement made before mar¬ 
riage not to have children, even 
though contrary to public policy, 
does not bar wife’s right to main¬ 
tain an action for separation. 
N.Y.—Du Vail V. Du Vail, 71 N.Y.S. 

2d 95, 272 App.Div. 926. 

Insanity 

Pact that husband acting on ad¬ 
vice of physicians that wife at a 
particular time was competent to 
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§ 67. Recrimination 

a. In general 

b. Offenses pleadable in recrimination 

c. Condonation of recriminatory offense 
a. In General 

A divorce ordinarily will not be granted where both 
parties are equally at fault. 


Quoted in: 

1 


I 

i 


La.—Ea!3 v. S^ran, 59 So.2d -r-9, 4:*, 2'21 La. 

Ter.n.—iJiV'Vrles v. Lr-rwic-?, 171 S.'VV.L’d S4, 
iZ, 27 Term.A: p. 


1 As a general rule, sometimes declared by statute, 
; divorce is a remedy for the injure I and innocent 
1 against the giiilt^’,*"^ and for those who are st:b..’tan- 


execute valid deed had wife sign 
with him a deed conveying realty 
did not estop husband to establish 
several years later as ground for 
divorce that wife had then been in¬ 
sane for three years. 

Md.—^Dodivr v. Dodrer, 37 A.2d 919, 
183 Md. 413. 

Ntunber of times married 
■Wife’s representation that she had 
previously been married only three 
times, w’hereas, in fact, she had been 
married four times, was immaterial 
and constituted no defense to wife’s 
action for judgment of separation. 
KT.—Clarke v. Clarke, 159 N.Y.S.2d 
263. 

51. Ark.—Corpus Juris Secundum 
cited iu Widders v. ‘Widders, 1S2 
S.W.2d 209. 210, 207 Ark. 596. 

Cal.— Corpus Juris Secundum quoted 
in Brazen v. Brazell, 129 P.2d 117, 
54 C.A.2d 458. 

Del.—Street v. Street, 101 A.2d 803, 
9 Terry 272. 

Ill.—Levy V. Levy, 57 3Sr.E.2d 368, 388 
Ill. 179. 

Elston V. Elston, 100 N.E.2d 635, 
344 Ill.App. 233—Martin v. Martin, 
C4 NE.2d 379, 327 Ill.App. 522. 
Ind.—Sims v. Sims, App., 146 N,E.2d 
111 . 

Ky.— Corpus Juris Secundum quoted 
in Grubb v. Grubb, 220 S.W.2d 1000, 
1001, 310 Ky. 449— Corpus Juris 
quoted in Rigsby v. Rigsby, 97 S. 
W.2d 835, 836, 266 Ky. 291—Bel¬ 
cher V. Belcher, 45 S.W.2d 841, 242 
Ky. 54. 

La.— Corpus Juris Secundum quoted 
in Eals v. Swan, 59 So.2d 409, 410, 
221 La. 329—Temperance v. Herr¬ 
mann, 186 So. 73, 191 La. 696— 
Gormley v. Gormley, 108 So. 307, 
161 La. 121—Spansenb erg v. Carter, 
92 So. 673, 151 La. 1038. 

Mich.—Melinn v. Melinn, 44 N.W.2d 
886, 329 Mich. 96. 

Mo.—Elgin V. Elgin, App., 301 S.W.2d 
869—^White v. White, App., 290 
S.W.2d 178—Pipkin v. Pipkin, App., 
255 S.'W.2d 66—^McCormack v. Mc¬ 
Cormack, App., 238 S.'W.2d 858— 
Cody v. Cody, App., 233 S.W.2d 
777—Boudinier v. Boudinier, 203 
S.W.2d 89, 240 Mo.App. 278—Pic¬ 
kett V. Pickett, App., 150 S.W.2d 
587—^Andres v. Andres, App., 109 
S.W.2d 707, reversed on other 
grrounds 125 S.W.2d 38, 343 Mo. 
1162—^Kistner v. Kistner, App., 89 
S.W.2d 106—Kolaks v. Kolaks, 
App., 75 S.W.2d 600—Miles v. 
Miles, App., 54 S.W.2d 741—Law- 
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son V, Law.son, App., 4 4 S.W.2d 191 
—Schumacher v. Schumacher, 
App., 14 S.Vir.2a 519—Straley v. 
Straley. 298 S.-^V. 110, 221 Mo.App. 
113C. 

—Blankenship v Blankenship, 
276 P. 9, 51 Xev. S56. 63 A.L.R. 
1127, rehearing denied 2SO P. 97, 
52 Kev. 48, 63 A.L.R. 1127. 

—^Henderson v. Henderson, 35 
A.2d 686, 134 !25'.J.Eq. 363—^Parerh 
V. Parerh, 175 A. 107, 117 X.J.Eq. 
61. 

Ohio.—^Veler v. Veler, 12 X.E.2d 7S3. 
57 Ohio App. 155— Corpus Juris 
cited in KArpanty v. Karpanty, 
177 KE. 521, 39 Ohio App. 194. 
Or .—Maurer v. Maurer, 42 P.2d 186, 
150 Or. 130. 

—Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 186—^Vasson v. Was¬ 
son, 108 A.2d 836, 176 Pa.Super. 534 
—Rech V. Rech, 107 A.2d 601, 176 
Pa. Super. 401—Daly v. Daly, 9 
A.2d 192, 137 Pa.Super. 403. 

David V. David, Com.Ph, IS 
Beaver 180—Beemer v. Beemer, 
Com.Pl., 41 Berks Co. 282—Gerlach 
V. Gerlach, Com.Pl., 70 Dauph.Co. 
299—Veit v. Veit, Com.Pl., 37 Del. 
Co. 213—^Lennberg v. Lennberg, 
Com.Pl., 36 Erie Co. 245—Terrace 
V. Terrace, Com.Pl., 38 Luz.Leg. 
Reg. 203—Champ v. Champ, Com. 
PL, 38 Luz.Leg.Reg. 205—Cox v. 
Cox, Com.Pl., 65 Montg.Co. 15, 62 
York Leg.Rec. 181—Dehart v. De¬ 
hart, Com.PL, 25 Northumb.Leg.J. 
72—Davis v. Davis, Com.Pl., 98 
Pittsb.Leg.J. 120—Posch v. Posch, 
Com.Pl., 93 Pittsb.Leg.J. 108— 
Curry v. Curry, 86 Pittsb.Leg.J. 245 
—Thornberg v. Thornberg, 86 
Pittsb.Leg.J. 148. 

R.I.—Lannon v. Lannon, 136 A.2d 608 
—Thomas v. Thomas, 115 A.2d 
526, 83 R.I. 251. 

Tenn.— Corpus Juris Secundum 
quoted in Brewies v. Brewies, 178 
S.W.2d 84, 85, 27 Tenn.App. 68. 
Va.—McFarland v. McFarland, 19 S. 

E.2d 77, 179 Va. 418. 

Wash.—^Pierce v. Pierce, 181 P. 24, 
107 Wash. 125. 

19 C.J. p 93 note 77. 

Burden of proof that plaintiff is in¬ 
nocent, as well as injured, party 
see infra § 123(1). 

Words “party injured” as used in 
divorce statute giving right of ac¬ 
tion only to party injured means 
party wronged by action of other. 
N.C.—Byers v. Byers, 25 S.E.2d 466, 
223 N.C. 85. 


Buie that person shculd not bo al¬ 
lowed to recover for wrons'l'nl act of 
another, if hi? own guijt .s att 
therj-to, appilf'S to divorce act.on?. 
Tex.—Br'jwn v. Brown. Civ.App., 191 
S.Vr.2d 314. 

Ko*; applicable to divorce from bed 
and board 

A wife suing for divorce from bed 
and board because of ptirson.il indig¬ 
nities is not preclude 1 frtm obtaining 
a divorce because she is nut an inno¬ 
cent and injurf-d srouse. 

Pa.—V/ick V. W:ck, 42 A.2d 76, 352 
Pa. 25. 

Cohn V. Colin, 124 A.2d 184, 181 
Pa Surer. 564—Hurley v. Hurley, 
119 A.2d 634, ISO Pa.Super. 364. 

Veit V. Veit, Com.Pl., 37 DeLCo. 
'*13 

IXisconduct after separation 

(1) It has been held that where re¬ 
crimination was claimed in divorce 
action, conduct of plaintiff before 
separation is wholly immaterial if 
suit is based on defendant’s conduct 
after separation, and alleged ante- 
separation derelictions of plaintiff 
are not admissible. 

Tex.—^]VIortensen v. Mortensen, Civ. 
App., 186 S.W.2d 297—^Hutt v. Hutt, 
Civ.App., 76 S.W.2d 567—McCrack¬ 
en V. McCracken, Civ.App., 11 S.W. 
2d 397. 

f2) Where misconduct, on part of 
husband, complained of by wife had 
developed subsequent to parties* sep¬ 
aration resulting from fault of wife, 
doctrine of recrimination w'as inap¬ 
plicable. 

Fla.—Busch v. Busch, 68 So.2d 350. 
Fersou willingly injured 

Wife who professed fear that sex¬ 
ual relations with husband would 
give her a venereal disease, and who 
even consulted a doctor about it, was 
not entitled to divorce on ground of 
husband’s alleged refusal to have 
sexual intercourse with her, since by 
her conduct wife brought herself 
within scope of maxim that a person 
who is willingly injured is not in¬ 
jured as matter of law. 

Md.—^Wysocki v. Wysocki, 42 A.2d 
909, 185 Md. 38. 

Held not injured and innocent spouse 
Pa.—Zeallor v. Zeallor, Com.Pl., 35 
Del.Co. 191—Gohn v. Gohn, Com. 
PL, 54 Lanc.L.Rev. 87—Mussman v. 
Mussman, Com.Pl., 53 Lanc.L.Rev. 
41—Simonic v. Simonic, Com.Pl., 
96 Pittsb.Leg.J. 24—Bernard v. 
Bernard, Com.Pl., 95 Pittsb.Leg.J, 
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tially without fault.^l-S In an action for divorce a the conduct of plaintiff,and, if both parties arc 
person sued may recriminate and plead in defense equally at fault, a divorce will not be granted.52 jf 


316—Landymore v. Landymore, 93 
Pittsb.Leg.J. IS6. affirmed 43 A.2d 
396, 157 Pa.Super. 651—Teitel’v. 
Teitel, Com.Pl., 93 Pittsb.Leg.J. 
145, 

51.5 Or.—Riesland v. Riesland, 206 
P.2d 96, 186 Or. 227. 

51.10 Ga.—Rowell .v. Rowell, 74 S.?!. 
2d 833, 209 Ga. 572. 

Veazy v. Blair, 72 S.E.2d 481, 86 
Ga.App. 721. 

Minn.—Arp v. Arp, 38 N.W.2d 67, 229 
Minn. 6. 

N.T.—Walker v. Walker, 122 N.T.S. 
209, 282 App.Div. 671, affirmed 121 
N.E.2d 553, 307 N.T. 750. 

Spade V. Spade, 163 NT.S.2d 146, 
6 Misc.2d 170. 

Diemer v. Diemer, 149 N.T.S.2d 
146—^Prag-omeni y. Pragomeri, 112 
N.T.S.2d 224—Rothman v. Roth¬ 
man, 67 N.T.S.2d 96. 

52. Ariz..—Chester v. Chester, 210 P. 
2d 331, 69 Aiiz, 104—Brown v. 
Brown, 300 P. 1007, 38 Ariz. 459. 
Ark.—Martin v. Martin, 284 S.W.2d 
647. 225 Ark. 677—Disheroon v. 

. Disheroon, ^01 S.W.2d 17. 211 Ark. 
519—Dill V. Dill, 191 S.W.2d 829, 
209 Ark. 445—^W^’idders v. Widders, 
182 S.W.2d 209, 207 Ark. 596— Cor- 
p^is Juris cited in Young v. Young, 
178 S.W.2d 994, 997, 207 Ark. 36, 
152 A.L.R. 327—Bonner v. Bonner, 
166 S.W.2d 254, 204 Ark. 1006— 
Preas v. Preas, 67 S.W.2d 1013, 188 
Ark. 854. 

Cal.— Corpus Juris Secundum q,uoted 
in Brazen v. Brazen, 129 P.2d 117, 
54 C.A.2d 458. 

Fla.— Corpus Juris Secundum cited ir. 
Macfadden v. Maofadden, 26 So.2d 
502, 503, 157 Fla. 477—Sahler v. 
Sahler, 17 So.2d 105, 154 Fla. 206. 
Ga.—^Veazy v. Blair, 72 S.E.2d 481, 
86 Ga.App. 721. 

Ill.—Levy V. Levy, 67 N.E.2d 366, 
388 Ill. 179. 

Martin v. Martin, 64 N.E.2d 379, 
327 IlLApp. 552. 

Iowa.—McCarty v. McCarty, 169 N. 

W. 135, 184 Iowa 897. 

Kan.—Spitsnaugle v. Spicsnaugle, 124 
P. 162, 87 Kan 408. 

Ky.—Carlton v. Carlton, 265 S.W.2d 
477— Corpus Juris Secundum q,uot- 
ed in Grubb v. Grubb, 220 S.W.2d 
1000, 1001, 310 Ky 449--Butcher v. 
Butcher, 178 S.W.2d 616, 296 Ky. 
740 —Robb V. Robb, 137 S.W.2d 
385, 281 Ky. 729—Buckley v. Buck- 
ley, 283 S.W. 1031, 214 Ky. 566— 
Manning v. Manning, 221 S.W. 522, 
188 Ky. 140. 

La.— Corpus Juris Secundum quoted 

in Eals v. Swan, 59 So.2d 409, 410, 
221 La. 329—Temperance v. Herr¬ 
mann, 186 So. 73, 191 La. 696— 
Faucheux v. Faucheux, 152 So.. 527, 
178 La. 794—^Artigues v. Artigues, 
135 So. 665, 172 La. 884, 76 A.L.R. 


981—McKoin v. McKoin, 121 So. 
182, 168 La. 32—Snell v. Aucoin, 
104 So. 709, 158 La. 767. 

Md.—^Davey v. Davey, 96 A.2d 606, 
202 Md. 428—^Dougherty v. Dough¬ 
erty, 48 A.2d 451, 187 Md. 21— 
Saltzgaver v. Saltzgaver, 35 A.2d 
810, 182 Md. 624—Payne v. Payne, 
16 A.2d 165, 178 Md. 681—McKane 

V. McKane, 137 A. 288, 152 Md. 515. 
Mich.—Godfrey v. Godfrey, 79 N.W. 

2d 476, 347 Mich. 130—Bennett v. 
Bennett, 57 N.W.2d 323, 336 Mich. 
, 133—^Martin v. Martin, 47 N.W.2d 

673, 330 Mich. 414—Hoffman v. 

Hoffman, 45 N.W.2d 366, 329 Mich. 
486—Bradford v. Bradford, 45 N.W. 
2d 305, 329 Mich. 328—Melinn v. 
Melinn, 44 N.W.2d 886, 329 Mich. 
96—Garb v. Garb, 43 N.W.2d 863, 
328 Mich. 305—Kauk v. Kauk, 33 N. 

W. 2d 798. 322 Mich. 291—Kuhfal 

v. Kuhfal, 27 N.W.2d 512,‘318 Mich. 
105—Czyzewski v. Czyzewski, 8 N. 
W.2d 114, 304 Mich. 402—Bechtol 
v. Bechtol, 274 N.W. 346, 280 Mich. 
606—^De Young v. De Young, 267 
N.W. 765, 275 Mich. 681—Dennis v. 
Dennis, 263 N.W. 419, 273 Mich. 
433—Demorest v. Demorest, 242 N. 
W. 873, 259 Mich. 156—Vander 

Laan v. Vander Laan, 199 N.W. 661, 
228 Mich. 52—Gill v. Gill, 181 N.W. 
996, 213 Mich. 384—Hatfield v. Hat¬ 
field, 181 N.W. 968, 213 Mich. 368. 

Minn.—Johnson v. Johnson, 27 N.W. 
2d 289, 223 Minn. 420—Thorem v. 
Thorem, 246 N.W. 674, 188 Minn. 
153. 

Miss.—Dunn v. Dunn, 125 So. 562, 
156 Miss. 132. 

Mo.—^White v. White, App., 290 S.W. 
2d 178—^Pipkin v. Pipkin, App., 255 
S.W.2d 66—Ellebrecht v. Elle- 
brecht, App'., 243 S.W. 209— Corpus 
Juris cited in Coons v. Coons, App., 
236 S.W. 358, 359—Jones v. Jones, 
235 S.W. 481, 208 Mo.App. 632— 
Nolker v. No^er^ App., 208 S.W. 

' 128. 

Nev.—^Pease v. Pease, 217 P. 239, 47 
Nev. 124. 

N.Y.—Mohrmann v. Kob, 51 N.E.2d 
921, 291 N.Y. 181, 149 A.L.R. 1274. 

Walker v. Walker, 122 N.T.S.2d 
209, 282 App.Div. 671, affirmed 121 
N.E.2d 553, 307 N.Y. 750—McKee v. 
McKee, 271 N.Y.S. 384, 241 App.Div. 
149, reversed on other grounds 195 
N.E. 809, 267 N.Y. 96. 

Barretta v. Barretta, 46 N.Y.S. 
2d 261, 182 Misc. 852—Goldsmith v. 
Goldsmith, 270 N.Y.S. 47, 151 Misc. 
198. 

Corpus Juris Secundum cited in 

Application of Carr, 134 N.Y.S.2d 
513, 519, affirmed 134 N.Y.S.2d 280, 
284 App.Div. 930, reargument de¬ 
nied 139 N.Y.S.2d 275, 285 App.Div. 
999—Uvino v. Uvino, 82 N.Y.S.2d 
281. 


N.C.— Corpus Juris Secundum cited in 
Pharr v. Pharr, 25 S.E.2d 471, 479 
223 N.C. 115. 

Ohio.—Phillips v. Phillips, 193 N.E. 
657, 48 Ohio App. 322. 

Benedict v. Benedict, Com.Pl.^ 17 
Ohio Supp. 92. 

Or.—Riesland v. Riesland, 206 P.2d 
96, 186 Or. 227—Evans v. Evans 
157 P.2d 495, 176 Cr. 403—Holling- 
worth V. Hollingworth, 145 p.2d 
466, 173 Or. 286—Mueller v. Muel¬ 
ler, 105 P.2d 1095, 165 Or. 153— 
Douglas V. Douglas, 99 P.2d 479 , 
163 Or. 689—Heisler v. Heisler, 55 
P.2d 727, 152 Or. 691—Amend v. 
Amend, 296 P. 875, 135 Or. 550, 76 
A.L.R. 986—Hill v. Hill, 264 P. 447, 
124 Or. 364—^Vinson v. Vinson, 226 
P. 233, 111 Or. 634—Kruschke v. 
Kruschke, 205 P. 973, 103 Or. 601— 
White V. White, 197 P. 1080, 100 Or. 
387—^Wakefield v. Wakefield, 185 P. 
921, 94 Or. 605—Mosier v. Hosier, 
174 P. 732, 89 Or. 477. 

Pa.—Rankin v. Rankin, 124 A.2d 639, 
181 Pa.Super. 414—^Wasson v. Was¬ 
son, 108 A.2d 836, 176 Pa.Super. 
534—Bredbenner v. Bredbenner, 107 
A.2d 169, 175 Pa.Super. 580—Oliver 
V. Oliver, 94 A.2d 124, 172 Pa.Super. 
600—^Newman v. Newman, 85 A.2d 
613, 170 Pa.Super. 238—Benny v. 
Benny, 74 A.2d 782, 167 Pa.Super. 
227—Klimkosky v. Klimkosky, 74 
A.2d 497, 167 Pa.Super. 116—Gos- 
horn V. Goshorn, 63 A.2d 135, 163 
Pa Super. 621—^Harding v. Harding, 
40 A.2d 869, 156 Pa.Super. 438— 
Hartley v. Hartley, 35 A.2d 591, 154 
Pa Super. 176—^Daly v. Daly, 9 A.2d 
192, 137 Pa.Super. 403—Murfit v. 
Murfii, 3 A.2d 1020. 134 Pa.Super. 
327. 

Corpus Juris cited in Paswaters 
V. Paswaters, 19 Pa.Dist. & Co. 617, 
618. 

Boyer v. Boyer, Com.Pl., 49 Berks 
Co. 210—Gehris v. Gehris, Com.Pl., 
4^ Berks Co. 272—Commonwealth 
V. Ochs, Quar.Sess., 5 Chest.Co. 194. 
exceptions stricken 6 Chest.Co. 28 
—^Hackett v. Hackett, Com.Pl., 4 
Cumb.L.J. 2—^Poirer v. Poirer, Com. 
PI., 31 Del.Co. 583—Bridges v. 
Bridges, Com.Pl., 30 Del.Co. 485— 
Scott v. Scott, 48 Pa.Dist. & Co. 300, 
25 Erie Co. 284—^Marchuk v. Mar¬ 
chuk, Com.Pl., 47 Lack.Jur. 218— 
Schantz v. Schantz, Com.Pl., 53 
Lanc.L.Rev. 281—Dehart v. Dehart, 
Com.Pl., 25 Northumb.Leg.J. 72— 
Kreisher v. Kreisher, Com.Pl., 22 
Northumb.Leg.J. 174—Kennedy v. 
Kennedy, Com.Pl., 22 Norlhumb. 
Leg.J. 96—^Armstrong v. Arm¬ 
strong, Com.Pl., 97 Pittsb.Leg.J. 69 
—Posch V. Posch, Com:Pl., 93 
Pittsb.Leg.J. 108—Maciborka v. 
MAciborka, 7 Sch.Reg. 206—Eberly 
V. Eberly, Com.Pl., 57 York Leg. 
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the conduct of both parties has been such as to fur¬ 
nish grounds for divorce, neither of the parties is 
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entitled to relief,*® or, as the rule sometimes is ex- 


jears before commencement of ac¬ 
tion, was no defense, since it is not a ' 
basis for an independent acti'm 
against plaintiff as required by the 
statute. 

—Fleischer v. Fleischer, 6S X.Y. ‘ 
S.2d 6, ISS Misc. 402—Ryan v. Ryan, : 
229 X.T.S. 511, 132 Misc. 339. 1 

(2) In husband's action against 
wife for divorce based on alleged 
adultery committed in 1940, adultery i 
of husband committed and known to 
wife to have been committed prior to i 
Oct. 26, 1934, was not a defense, and \ 
motion to strike affirmative defense i 


Cal.— Corpus Juris Secundum quoted 

in Erazell v. Brazell, 129 P.2d 117, 
5i C.A.2d 43S. 

Ill.—Elston V. Elston, 100 X.E.2d C35, 
314 Iil.App.'233. 

Ind.—Sims v. Sims. App., 146 X.E.2d 
111—Stinson v. Stinson, 74 X.E.2d 
743, 117 Ind.App. €61—Smiley v. 
Smiley, 51 X.E.2d 9S, 114 Ind.App. 
13 S. 

Iowa.—Leigh v. Leigh, 73 X.W.2d 727, 
247 Iowa 302—Paulsen v. Paulsen, 
50 X.W’'.2d 567, 243 Iowa 51. 

Ky.—^Fenner v. Fenner, 273 S.'V\’'.2d 
80.3—Hartstern v. Hartstern, 224 S. 
W.2d 447, 311 Ky. '561—Rigisby v. 


Rec. 171, reversed on other grounds 
36 A.2d 729, 154 Pa.Super. 641. 

S.C.— Corpus Juris Secundum cited in 
Jeffords v. Jeffords, 58 S.E.2d 731, 
733, 216 S.C. 451. 

Tenn.— Corpus Juris Secundum quot¬ 
ed in Brewies v. Brewies, 178 S.W. 
2d 84, 85, 27 Tenn.App. 68. 

Wash.—McMillan v. McMillan, 193 P. 
673. 113 Wash. 250. 

W.Va.—^Wolfe v. Wolfe, 198 S.E. 209, 
120 W.Va. 389. 

3 9 C.J. p 93 note v8. 

Origin 

(1) The doctrine of recriminatory 
defenses is of ancient origin and is 
as old as the rules of equity. 

Idaho.—Stoneburner v. Stoneburner, 
83 P. 938, 11 Idaho 603. 

(2) Legal historians trace its legal 
inception to the Roman law wherein 
it was called “compensatio criminis;" 
but it is significant to note that di¬ 
vorce was not permitted under the 
Roman law, and that the doctrine of 
compensatio criminis affected prop¬ 
erty rights only, and predicated no 
attitude toward matrimony. In Eng¬ 
land, the ecclesiastical judges inject¬ 
ed the doctrine into divorce proceed¬ 
ings. 

W.Va.—^Hatfield v. Hatfield, 167 S.E. 

89, 113 W.Va. 135. 

19 C.J. p 93 note 78 [b] (2). 

Adoption of ecclesiastical law 

(1) Where divorce statutes make 
no reference to recrimination court 
will assume that legislature intended 
to adopt general principles which had 
governed ecclesiastical courts in 
England with respect thereto, so far 
as those principles are applicable and 
reasonable. 

Mass.—^Morrison v. Morrison, 8 X.E. 
59, 142 Mass. 361, 56 Am.R. 688— 
Robbins v. Robbins, 5 N.E. 837, 140 
Mass. 528, 54 Am.R. 488. 

(2) Rule of recrimination is an in¬ 
heritance from ecclesiastical courts 
of England. 

Md.—^Matysek v. Matysek, 128 A.2d 
627, 212 Md. 44. 

Bills for maiutenanco and divorce 

In suit for separate maintenance on 
ground of nonsupport by wife, aged 
fifty-two, against husband, aged 
eighty-two, wherein husband filed a 
cross bill for divorce alleging cruelty, 
and evidence showed neither party 
was free from blame, dismissal of 
both bills was proper even though it 
might have been better for parties to 
make a property division. 

Mich.—Hilton v. Hilton, 273 N.W. 
409, 280 Mich. 102. 

Iiimitatious and laches 

(1) Under statute adultery by 
plaintiff, suing for divorce, committed 
to defendant’s knowledge over five < 


vras granted. 

—Mays V. Mays, 22 X.T.S.2d 702. 
(3) Where vrife obtained separate 
maintenance decree in Xew York 
based on facts sufficient to establish 
extreme cruelty under California law 
and thereafter husband and wife 
lived apart, there was no attempt at 
reconciliation and evidence "was un¬ 
contradicted that there was no con¬ 
nivance, collusion or condonation, 
it was a “question of law" whether 
there had been such an unreasonable 
lapse of time as would give rise to 
statutory presumption of connivance, 
collusion, condonation or full acqui¬ 
escence in the same with intent to 
continue the marriage relation so as 
to preclude wife from setting up 
husband’s conduct as a recriminatory 
defense in husband’s action in Cali¬ 
fornia for divorce brought some ten 
years after the cause of divorce re¬ 
lied upon by wife as recriminatory 
defense. 

Cal,—Comfort v. Comfort, 112 P.2d 
259, 260, 17 C.2d 736. 

Significance of plaintiff’s fault 
Under statute providing that di¬ 
vorces must be denied on showing by 
defendant of any cause of action 
against plaintiff, in bar of plaintiff’s 
cause of divorce, fault of plaintiff in 
divorce litigation should have no 
more significance than elsewhere in 
law, and trial judge has duty to de¬ 
termine whether fault of plaintiff in 
a divorce action is to be regarded as 
“in bar” of plaintiff’s cause of divorce 
based on defendant’s fault. 

Cal.—^De Burgh v. JDe Burgh, 250 P.2d 
598, 39 C.2d 858. 

Plaintiff’s misconduct subsequent 
to defendant’s may operate as a bar 
to relief. 

N.Y.—^Axelrod v. Axelrod, 150 X.Y.S. 
2d 633, 2 Misc.2d 79. 

53. Ala.—Smith v. Smith, 92 So.2d 
914, 265 Ala. 519—Downs v. Downs, 
69 So.2d 250, 260 Ala. 88—Chamblee 

V. Chamblee, 49 So.2d 917, 275 Ala. 
35—Butler v. Butler, 48 So.2d ai8, 
254 Ala. 375. 

Ark.-—^Woodcock v. Woodcock, 152 S. 

W. 2d 1013, 202 Ark. 809. 
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Hi&sby, 97 S.W.2d S35, 266 Ky. 291. 

La.— Corpus Juris Secundum quoted 
in Eals v. Swan, 59 So.2d 409, 410, 
221 La. 329. 

Me.— Corpus Juris Secundum cited in 
Russell v. Russell, 72 A.2d 610, 612, 
145 Me. 113. 

Xeb.—Egbert v. Egbert. 30 X.W.2d 
669, 349 Xeb. 227—Studley v. Stud- 
ley, 263 X.W. 139, 129 Xeb. 784. 

X-V.—Weiger v. Weiger, 59 X.Y.S.2d 
444, 270 App.Div. 770. 

Ohio.—Le-wis v. Lewis, 144 X.E.2d 
887, 103 Ohio App. 129—Sandrene 
V. Sandrene, App., 121 X.E.2d C24— 
Keath v. Keath, 71 X.E 2d 520, 78 
Ohio App. 517— Corpus Juris Secun- 
dum cited in Opperman v. Opper- 
man, 65 X.E.2d 655, 65 S, 77 Ohio 
App. 69—^Veler v. Veler, 12 X.E.2d 
783, 57 Ohio App. 155—Karpanty v. 
Karpanty, 177 X.E. 521, 39 Ohio 
App. 194. 

Or.—Carmichael v. Carmichael, 211 P. 
916, 106 Or. 198. 

Pa.—Bowden v. Bowden, 53 A.2d 892, 
161 Pa.Super. 150. 

Diodoro v. Diodoro, Com.PL, 39 
Del.Co. 145—Thornberg v. Thorn- 
berg, 86 Pittsb.Leg.J. 148. 

Tenn.—Schwalb v. Schwalb, App., 282 
S.W.2d 661— Corpus Juris Secun¬ 
dum quoted in Brewies v. Brewies, 
178 S.W.2d 84, 85, 27 Tenn.App. 68. 

Utah.— Corpus Juris Secundum cited 
in Hendricks v, Hendricks, 257 P.2d 
366, 123 Utah 178. 

Wis.—Schreiber v. Schreiber, 87 X.W. 
2d 243, 2 Wis.2d 484— Corpus Juris 
Secundum cited in Bahr v. Bahr, 75 
N.W.2d 301, 302, 272 Wis. 323— 
Roberts v. Roberts. 236 X.W. 135, 
204 Vis. 401-- -Hiecke v. Hiecke, 157 
N.W. 747, 163 Wis. 171, Ann.Cas. 
1918B 497. 

Persons in pari delicto are not en¬ 
titled to divorce. 

Ill.—Levy V. Levy, 57 N.E.2d 366, 388 
Ill. 179. 

Martin v. Martin, 64 N.E.2d 379, 
337 Ill-App. 552. 

Pa.—Callaghan v. Callaghan, Com. 
PL, 93 Pittsb.Leg.J. 488. 
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pressed, if both parties have a right to a divorce, 
neither of the parties has.^^ 

This is known as the doctrine of recrimination, 
and rests on the equitable maxim that he who comes 
into equity must come with clean hands,^® and on 
the concept that he who seeks redress for the viola¬ 
tion of a contract resting on mutual and dependent 
covenants must himself have performed the obliga¬ 
tions on his part.57 


27A c.j.s. 

A recriminatory defense is a plea in bar, but it 
cannot operate as such unless defendant is guilty of 
the misconduct alleged in the complaint.58 order 
to constitute a bar, the misconduct of the complain¬ 
ant need not have occurred during the period of 
cohabitation.5^^ It is not required, as a prerequisite 
to a divorce, that plaintiff's conduct be letter-perfect 
or above all reproach,and a party may be grant¬ 
ed a divorce in a proper case, although not wholly 
free from fault.^^-^® 


54. Cal.—Corpus Juris Secundum 
QLTLoted in Brazell v. Brazell, 129 P. 
2d 117, 54 C.A.2d 458. 

La.— Corpus Juris Secundum quoted 
in Eals v. Swan, 59 So.2d 409, 410, 
221 La. 329. 

Mo.—Cherry v. Cherry, 35 S.W.2d 659, 
225 Mo.App. 998—^Harris v. Harris, 
App., 223 S.W. 771. 

Tenn.— Corpus Juris Secundum quot¬ 
ed in Brewies v. Brewies, 178 S.W. 
2d 84, 85, 27 Tenn.App. 68. 

W.Va.-—Hatfield v. Hatfield, 167 S.E. 
89, 113 W.Va. 135. 

55. Ark.— Corpus Juris Secundum 
cited in Young* v. Young, 178 S.W. 
2d 994, 996. 207 Ark. 36, 152 A.L.R. 
327. 

Cal.— Corpus Juris Secundum auoted 
in Brazell v. Brazell, 129 P.2d 117, 
54 C.A.2d 458. 

Ky.—Fenner v. Fenner, 273 S.W.2d 
803. 

La.— Corpus Juris Secundum (quoted 
in Eals v. Swan, 69 So.2d 409, 410, 
221 La. 329. 

Miss.—Dunn v. Dunn, 125 So. 562, 156 
Miss. 132. 

Mont.— Corpus Juris Secundum cited 
in Bissell v. Bissell, 284 P.2d 264, 
270, 129 Mont. 187. 

N.M.—Tenorio v. Tenorio, 98 P.2d 838, 
44 N.M. 89. 

Pa.—Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 340. 

Va.—^Kirn v. Kirn, 120 S.E. 850, 138 
Va. 132. 

Wis.—Schreiber v. Schreiber, 87 N.W. 
2d 243, 2 Wis.2d 484— Corpus Juris 
Secundum cited in Bahr v. Bahr, 75 
N.W.2d 301, 272 Wis. 323. 

19 C.J. p 94 note 79. 

Becrimination defined 

(1) Recrimination in divorce law 
is defense that applicant has himself 
done what is ground for divorce. 

Md.—Courson v. Courson, 117 A. 2d 

850, 208 Md. 171. 

Minn.—Hove v. Hove, 18 N.W.2d 580, 
219 Minn. 590. 

Wis.—^Hiecke v. Hiecke, 157 N.W. 747, 
163 Wis. 171, Ann.Cas.l918B 497. 

(2) Doctrine of “recrimination” is 
that a person seeking a divorce must 
be innocent of any substantial wrong¬ 
doing to other party of same nature 
as that of which complaint is made. 
VTash.—Schmidt v. Schmidt, 321 P.2d 

895, 51 Wash.2d 753—^Hokamp v. 


Hokamp, 203 P.2d 357, 32 Wash.2d 
593. 

(3) Other definitions. 

Va.—Kirn v. Kirn, 120 S.E. 850, 138 
Va. 132. 

56. Ark.—^Williamson v. Williamson, 
204 S.W.2d 785, 212 Ark. 12. 

Cal.—Comfort v. Comfort, 112 P.2d 
259, 17 a2d 736. 

Corpus Juris Secundum (quoted in 
Brazell v. Brazell, 129 P.2d 117, 54 
C.A.2d 458. 

Fla.—Stewart v. Stewart, 29 So.2d 
247, 158 Fla. 326, 170 A.L.R. 1073. 
Idaho.—Howay v. Howay, 264 P.2d 
691, 74 Idaho 492. 

Ky.—^Fenner v. Fenner, 273 S.W.2d 
803—Hartstern v. Hartstern, 224 S. 
W.2d 447, 311 Ky. 564. 

La.— Corpus Juris Secundum quoted 
In Eals V. Swan, 59 So.2d 409, 410, 
221 La. 329. 

Md.—Matysek v. Matysek, 128 A.2d 
627, 212 Md. 44. 

Mich.—Kuhfal v. Kuhfal, 27 N.W.2d 
512, 318 Mich. 105. 

Miss.— Corpus Juris Secundum cited 
in Oberlin v. Oberlin, 29 So.2d 82, 
83, 201 Miss. 228. 

Mont.— Corpus Juris Secundum cited 
in Bissell v. Bissell, 284 P.2d 264, 
270, 129 Mont. 187. 

Nev.—Blankenship v, Blankenship, 
276 P. 9, 51 Nev. 356, 63 A.L.R. 
1127, rehearing denied 280 P. 97, 
52 Nev. 48, 63 A.L.R. 1127—Pease 
V. Pease, 217 P. 239, 47 Nev. 124. 
N.Y.—^Axelrod v. Axelrod, 150 N.Y.S. 

2d 633, 2 Misc.2d 79. 

Ohio.—Phillips v. Phillips, 193 NE. 

657, 48 Ohio App. 322. 

Or.—Carmichael v. Carmichael, 211 
P. 916, 106 Or. 198. 

Pa.—Knecht v. Knecht, Com.Pl., 94 
Pittsb.Leg.J. 463—Posch v. Posch, 
Com.Pl., 93 Pittsb.Leg.J. 108. 
W.Va,—Hatfield v. Hatfield, 167 S.E. 

89. 113 W.Va. 135. 

19 C.J. p 94 note 80. 

Rationale of doctrine of recrimina¬ 
tion is not its defense efficacy 
against a complainant’s charge of de¬ 
sertion as ground for divorce, but 
searches status of complainant as a 
litigant, since state is an interested 
party to marriage contract so that 
one who comes into court complain¬ 
ing, must come with clean hands. 
Miss.—Oberlin v. Oberlin, 29 So.2d 
82, 201 Miss. 228. 

228 


57. Cal.—Comfort v. Comfort 112 
P.2d 259, 17 C.2d 736. 

Corpus Juris Secundum quoted 
in Brazell v. Brazell, 129 P.2d 117 
54 C.A.2d 458. 

La.— Corpus Juris Secundum quoted 
in Eals v. Swan, 59 So.2d 409, 410 

. 221 La. 329. 

Ohio.— Corpus Juris Secundum cited 
in Opperman v. Opperman, 65 N.E. 
2d 655, 658, 77 Ohio App. 69. 

58. Cal.—Haskill v. Haskill, 132 P. 
2d 294, 56 C.A.2d 204. 

Mass.—Benton v. Benton, 92 N.E.2d 
588, 325 Mass. 736. 

Mich.—Curtis v. Curtis, 46 N.W.2d 
460, 330 Mich. 63. 

Nev.—Pease v. Pease, 217 P. 239, 
47 Nev. 124. 

N.C.—Pharr v. Pharr, 25 S.E.2d 471, 
223 N.C. 115. 

59. Mo.—Cherry v. Cherry, 35 S.W. 
2d 659, 225 Mo.App. 998. 

N.M.—Chavez v. Chavez, 50 P.2d 264, 
39 N.M. 480, 101 A.L R. 635. 

59.5 Mo.—^Elgin v. Elgin, App., 301 
S.'W.2d 869—Schneider v. Schnei¬ 
der, App., 293 S.W.2d 157—Caden- 
head v. Cadenhead, App., 265 S.W. 
2d 426—Pipkin v. Pipkni, App., 255 
S.W.2d 66—Scheer v. Scheer, App., 
238 S.W.2d 865—Rowland v. Row¬ 
land, App., 227 S.W.2d 478—Patter¬ 
son V. Patterson, App., 215 S.W.2d 
761—Ridge v. Ridge, App., 165 S. 
W.2d 294—Culp V. Culp, App., 164 
S.W.2d 623—Stevens v. Stevens, 
App., 158 S.W.2d 238. 

“Innocen-fc and injured party” does 

not mean a party without fault. 

Mo.—Bressie v. Bressie, App., 266 S. 
W.2d 24. 

59.10 Ark.—Coffey v. Coffey, 267 S. 
W.2d 499, 223 Ark. 607—Haley v. 
Haley, 44 Ark. 429. 

Or.—Weatherspoon v. 'Weatherspoon, 
246 P.2d 581, 195 Or. 660. 

Pa.—Faszczewski v. Faszczewski, 126 
A.2d 773, 182 Pa.Super. 295—Green 
V. Green, 126 A.2d 477, 182 Pa. 
Super. 287—Hurley v. Hurley, 119 
A.2d 634, 180 Pa.Super. 3C4—Boyles 
V. Boyles, 116 A.2d 248, 179 Pa. 
Super. 184—Newman v. Newman, 
85 A.2d 613, 170 Pa.Super. 238— 
Horton v. Horton, 85 A.2d 602, 170 
Pa.Super. 209—^Urffer v. UrfCer, 35 
A.2d 580, 154 Pa.Super. 379. 

Moyer v. Moyer, Com.Pl., 6 
Bucks Co. 129, reversed on other 
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Provocation, justification, and excuse for the com¬ 
mission of a matrimonial offense is discussed ‘lupra 
§§ 56(l)-56(6). 

Comparative rectitude. In some jurisdictions the 
rule regarding recrimination has sometimes been re¬ 
laxed on grounds of public policy or the peculiar 
exigencies of the case, and comparative rectitude is 
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considered,and the degree cf fault in each party 
must be determined ur.der the facts of the particular 
case.^'-o In ether juris lictions. ho'vever, it has been 
expressly ruled that the doctrine of comparative rec¬ 
titude or guilt does not prevail. 

Discretion cf court. Recrimination is net an ab¬ 
solute bar to a divorce,and the doctrine of re¬ 


in Marr v. Marr, Civ.App., 191 S.W. i 
2d 512, 513. I 

19 C.J. p 94 note 81 [b]. i 

(2) Where mutual delinquencies of 1 
the husband and v.’ifG make a further \ 
livingr together intolerable and life | 
burdensome, a divorce may be grant- j 
ed, and court is not called on to bal- | 
ance mutual delinquencies, but only i 
to determine which party is least | 
open to charge of causing situation. * 
Pa.—^Dearth v. Dearth, 15 A.2d 37, 
141 Pa. Super. 344. 

Faroux v. Paroux, Com.Pl., 37 
West.L.J. 99. 


cient evidence to support award of 
divorce to either party under doc¬ 
trine of comparative rectitude. 

"^ex.—Ballard v. Ballard, Civ.App., 
25S S.\V.2d 355. 

I Zn Nevada 

I (1) It was formerly rule that if 
I conduct of both parties had been 
[ such as to furnish grounds for di- 
I vorce, neither was entitled to di- 
; vorce. 

i Nev.—Blankenship v. Blankenship, 
276 P. 9, 51 Xev. 356, 63 A.L.R. 
1127, rehearing denied 250 P. 97, 52 


grounds 124 A.2d 632, 181 Pa.Super. 
400—Trier v. Trier, Com.Pl., 43 
Del.Co. 244—^Veit v. Veit, Com.Pl., 
37 DeLCo. 213—Partsch v. Partsch, 
Com.Pl., 17 Cambria 125—Schantz 

V. Schantz, Com.Pl., 53 Lanc.L.Rev. 
281—Smith v. Smith, Com.Pl., 20 
Leh.L.J. 363—^Eberly v. Eberly, 
Com.Pl., 57 York Leg.Rec. 171, re¬ 
versed on other grounds 36 A. 2d 
729, 154 Pa.Super. 641. 

Where parties are not in pari de¬ 
licto, divorce may be granted to 
one less at fault. 

Or.—Fritz v. Fritz, 174 P.2d 169, 179 
Or. 512—^Fuller v. Puller, 151 P.2d 
979, 175 Or. 136—McElwee v. Mc- 
Elwee, 138 P.2d 208, 171 Or. 462. 

60. Ark.—^Hensley v. Hensley, 212 S. 

W. 2d 551, 213 Ark. 755. 

La.— Corpus Juris Secundum quoted 
in Eals v. Swan, 59 So.2d 409, 410, 
221 La. 329. 

Nev,—Gabler v. Gabler, 304 P.2d 404, 
72 Nev. 325. 

Tex.—^Dunn v. Dunn, Civ.App., 217 
S.W.2d 124, error dismissed—^Mc- 
Fadden v. MePadden, Civ.App., 213 
S.W.2d 71—Marr v. Marr, Civ.App., 
191 S.W.2d 512—Staples v. Staples, 
Civ.App., 136 S.W. 120. 

Utah.—Graziano v. Graziano, 321 P. 
2d 931, 7 Utah 2d 187— Corpus 
Juris Secundum cited in Hendricks 
V. Hendricks, 257 P.2d 366, 367. 
Wash.—Schmidt v. Schmidt, 321 P.2d 
895, 51 Wash.2d 753—Hokamp v. 
Hokamp, 203 P.2d 357, 32 Wash,2d 
593—Pruehauf v. Pruehauf, 170 P. 
2d 309, 25 Wash.2d 232. 

Buie recognized by implication 
Rule of comparative rectitude is 
impliedly recognized to effect that 
while mutual, equal fault operates as 
a bar to relief being given to either 
litigant, courts consider in each case 
degree of guilt, and only where there 
IS a finding of fact that degree of 
guilt has been equal is suit dis¬ 
missed, however, each case stands on 
its own particular set of facts. 

La.—^Eals v. Swan, 59 So.2d 409, 221 
La. 329. 

Not equally at fault 

(1) A divorce may be granted 
where both parties are blamable, if 
they are not equally at fault and the 
evidence establishes the right of one 
of them to a divorce. 

Ark.—Ayers v. Ayers, 290 S.W.2d 24, 
226 Ark. 394—Longinotti v. Longi- 
notti, 277 S.W. 41, 169 Ark. 1001. 
Tex.— Corpus Juris Secundum cited 


(3) Alleged misconduct of wife, if 
proved, was insufficient to defeat her 
right to separation from bed and 
board on ground of mistreatment by 
husband on theory that faults of 
spouses were nearly balanced and of 
a similar nature. 

La.—Hammonds v. Caballero, 22 So. 
2d 660, 207 La. 1090. 

(4) Where both^ parties to divorce 
suit involving a counterclaim have 
been at fault, court is not bound to 
refrain from giving a divorce to 
either party, but may take into con¬ 
sideration practical exigencies of sit¬ 
uation, and grant a divorce to party 
least to blame. 

Utah.—Steiger v. Steiger, 293 P.2d 
418, 4 Utah 2d 273—^Hendricks v. 
Hendricks, 257 P.2d 366, 123 Utah 
178. 

Both parties entitled to divorce 
Where both spouses were guilty of 
cruelty within meaning of divorce 
statute, both spouses were entitled 
to divorce. 

Wash,—Flagg v. Flagg, 74 P.2d 189, 
192 Wash. 679. 

19 C.J. p 94 note 81 [a], 
limitations to rule 

Granting that the rule is available, 
nevertheless, a wife, who had been 
convicted of felony and served re¬ 
formatory sentence, is not entitled to 
divorce because husband had been 
convicted of felony and sentenced to 
penitentiary, on ground of compara¬ 
tive rectitude, where wife’s convic¬ 
tion and sentence grew out of same 
transaction as husband’s. 

Neb.—Studley v. Studley, 263 N.W. 
139, 129 Neb. 78,4. 

Back of evidence 

Where jury in response to special 
issues found that both parties had 
been guilty of such treatment, as to 
render their further living together 
insupportable, there was not sufla- 
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Xev. 4S, 63 A.L,.R. 1127. 

(2) This rule has been modified by 
statute giving court discretion to 
grant a divorce to a party least at 
fault -^vhen both have been guilty of 
wrong which may constitute grounds 
for divorce. 

Nev.—Herrick v. Herrick, 25 P.2d 
379, 55 Nev. 59. 

60.5 Nev.—Gabler v. Gabler, 304 P. 
2d 404, 72 Nev. 325. 

Adultery not per se graver than 
cruelty 

Under rule it cannot be said that 
adultery must, per se, be held a 
graver matrimonial delict than 
cruelty. 

Nev.—Gabler v. Gabler, supra. 

61. U.S.—Burch V. Burch, C.A.Vir¬ 
gin Islands, 195 F.2d 799. 

Iowa.—^Paulsen v. Paulsen, 50 N.W. 

2d 567, 243 Iowa 51. 

Md.—^Wardrop v. Wardrop, 124 A.2d 
576, 211 Md. 14—Courson v, Cour- 
son, 117 A2d 850, 20S Md. 171. 
Mich.—^Vardon v. Vardon, 253 N.W. 
320, 266 Mich. 341—Legatski v. 
Legatski, 203 N.W. 69. 230 Mich. 
186—Hatfield v. Hatfield, 181 N.W. 
968, 213 Mich. 368. 

Minn.—^Arp v. Arp, 38 N.W.2d 67, 
229 Minn. 6—Kasai v. Kasai, 35 N. 
W.2d 745, 227 Minn. 529, motion de¬ 
nied 37 N.W.2d 711, 225 Minn. 540 
—Hove V. Hove, 18 N.W. 2d 580, 219 
Minn. 590. 

Ohio.—Sandrene v. Sandrene, App., 
121 N.E.2d 324—Keath v. Keath, 71 
N.E.2d 520, 78 Ohio App. 517— 
Veler v. Veler, 12 N.E.2d 7S3, 57 
Ohio App. 155. 

61.5 D.C.—^Dausuel v. Dausuel, 195 
P.2d 774, 90 U-S.App.D.C. 275— 
Thompson v. Thompson, 164 F.2d 
705, 82 U.S.App.D.C. 325—Buford 
V. Buford, 156 F.2d 567, 81 U.S. 
App D.C. 169—^Vanderhuff v. Van- 
derhuff, 144 F.2d 509, 79 U.S.App. 
D.C. 153. 
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crimination, like the doctrine of unclean hands of 
which it is a part, is neither puristic nor mechanical, 
but an equitable principle to be applied according to 
the circumstances of each case and with a proper 
respect for the paramount interests of the commu¬ 
nity at large.6i*io There can be no precise formula 
for determining when a cause for divorce shown 
against plaintiff is to be considered a bar to his 
suit for divorce, but the court should consider the 
prospect of reconciliation,the effect of the 
marital conflict on the parties, 20 their chil¬ 
dren,^^*-5 the community,6^-30 and the comparative 
guilt of the parties.0^-35 Hence, where the parties 
appear to be in equal wrong, the court, in its dis¬ 
cretion, may grant or refuse to grant a decree of 
divorce,02 and, as discussed infra § 194, a judgment 
granting a divorce will not be reversed unless an 


abuse of discretion is shown. 

b. Offenses Pleadable in Recrimination 

(1) In general 

(2) Same offense as that complained of 

(3) Different offense from that com¬ 

plained of 

(1) In General 

As a general rule, a recriminatory offense must be 
such as would entitle the defendant to a divorce. 

While a decree of divorce may not properly be 
granted to one who has deliberately engaged in a 
course of conduct subversive of the marital rela¬ 
tion and reprehensible from the public standpoint,®^ 
it has been held that the defense of recrimination 
may not be a bar to the granting of a divorce ex- 


61.10 Cal.—Phillips v. Phillips, 264 
P.2d 926, 41 C.2d 869—De Burgh v. 
De Burgh. 250 P.2d 598, 39 C.2d 
858. 

Noble v. Noble, 252 P.2d 1001, 
115 C.A.2d 786. 

“Recrimination” is a qualifying 
rather than an absolute doctrine, and 
is applicable when a party seeks to 
take advantage of an act or omis¬ 
sion which he has himself induced, 
and It may be invoked because of 
nature of wrong, either for benefit of 
court and society or for benefit of 
defendant when to do otherwise 
would be to allow plaintiff to take 
an unfair advantage of defendant. 
Fla.—Stewart v. Stewart, 29 So.2d 
247, 158 Fla. 326, 170 A.L..R. 1073. 
Idaho.—Howay v. Howay, 264 P.2d 
691, 74 Idaho 492. 

61.15 Cal.—Phillips v. Phillips, 264 
P.2d 926, 41 C.2d 869—De Burgh v. 
De Burgh, 250 P.2d 598, 39 C.2d 
858. 

61.20 Cal.—Phillips v. Phillips, 264 
P.2d 926, 41 C.2d 869—De Burgh v. 
De Burgh, 250 P.2d 598, 39 C.2d 
858. 

61.25 Cal.—Philiips v. Phillips, 264 
P.2d 926, 41 C.2d 869—De Burgh v. 
De Burgh, 250 P.2d 598, 39 C.2d 
858. 

61.30 Cal.—^Phillips v. Phillips, 264 
P.2d 926, 41 C.2d 869—De Burgh v. 
De Burgh, 250 P.2d 598, 39 C.2d 
858. 

Hendricks v. Hendricks, 270 P.2d 
80, 125 C.A.2d 239. 

61.35 Cal.—^Mueller v. Mueller, 282 
P.2d 869. 44 C.2d 527—Phillips v. 
Phillips, 264 P.2d 926, 41 C.2d 869— 
De Burgh v. De Burgh, 250 P.2d 
598, 39 C.2d 858, 

62. U.S.—Burch v. Burch, C.A.Vir¬ 
gin Islands, 195 P.2d 799. 

Cal.—^Phillips v. Phillips, 264 P.2d 
926, 41 C.2d 869—De Burgh v. De 
Burgh, 250 P.2d 598, 39 C.2d 858. 


Thompson v. Thompson, 288 P.2d 
932, 136 C.A.2d 530. 

Fla.—Busch v. Busch, 68 So.2d 350— 
Stewart v. Stewart, 29 So.2d 247, 
158 Fla. 326, 170 A.L.R. 1073. 
Idaho.—Howay v. Howay, 264 P.2d 
691, 74 Idaho 492. 

Kan.—Lassen v. Lassen, 7 P.2d 120, 
134 Kan. 436—Roberts v. Roberts, 
173 P. 537, 103 Kan. 65. 

Okl.—White v. White, 281 P.2d 745— 
Vincent v. Vincent, 257 P.2d 512, 
208 Okl. 470—Panther v. Panther, 
295 P. 219, 147 Okl. 131. 

Utah.—Steiger v. Steiger, 293 P.2d 
418, 4 Utah 2d 273. 

Material issue 

In divorce action, issue whether 
cause of action proved against each 
spouse is to be regarded as in bar 
of cause of action proved against 
other spouse is a material issue and 
must be expressly decided by trial 
court before divorce can be denied on 
grounds of recrimination. 

Cal.—De Burgh v. De Burgh, 250 P. 

2d 598, 39 C.2d 858. 

Fatieuce and forbearance required 
In divorce action, where it ap¬ 
peared that neither party was free 
from blame and responsibility for 
their present plight, each was re¬ 
quired to exercise a degree of pa¬ 
tience and forbearance which law 
would not otherwise expect. 

Idaho.—Holden v. Holden, 116 P.2d 
1003, 63 Idaho 70. 

63. Mich.—Grodfrey v. Godfrey, 79 
N.W.2d 476, 347 Mich. 130—Mc- 
Gorkey v. McGorkey, 58 N.W.2d 
818, 336 Mich. 698—Cowdrey v. 
Cowdrey, 178 N.W. 678, 211 Mich. 
305. 

Misconduct sufficient as bar 

(1) In suit for divorce, any mar¬ 
ital conduct of plaintiff which would 
be regarded by fair-minded men as 
unjust, unlawful, or contrary to right 
conduct and good morals is sufficient 
to bar right of plaintiff to relief. 
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Mich.—^Roxborough v. Roxborough, 
257 N.W. 747, 269 Mich. 569. 

(2) Where wife’s alleged miscon¬ 
duct, gambling, extravagance, and 
assault on husband were induced by 
acts of husband, who was proprietor 
of gambling business, and who en¬ 
couraged extravagance and frequent¬ 
ly assaulted wife, husband was not 
entitled to divorce. 

Mich.—Roxborough v. Roxborough, 
supra. 

Where adultery urged iu bar 

For husband's adultery to con¬ 
stitute defense in his suit for di¬ 
vorce on ground of cruel treatment, 
he need not have abandoned wife and 
lived in adultery with another wom¬ 
an, as required to entitle wife to 
divorce on ground of adultery, but 
single act of adultery by him con¬ 
stitutes complete defense. 

Tex.—^Franzetti v. Franzetti, Civ. 
App., 120 S.W.2d 123. 

Iu West Virginia 

(1) The doctrine of “inequitable 
conduct,” sufficient to bar a petition¬ 
er’s right to a divorce, applies only 
where petitioner’s inequitable con¬ 
duct has caused or contributed sub¬ 
stantially to respondent’s offense on 
which petitioner predicates his di¬ 
vorce case. 

W.Va.—Rohrbaugh v. Rohrbaugh, 68 
S.E.2d 361, 136 W.Va. 708—Smith 
V. Smith, 24 S.E.2d 902, 125 W.Va. 
489—Hatfield v. Hatfield, 167 S.E. 
89, 113 W.Va. 135. 

(2) Inequitable and improper mari¬ 
tal conduct of wife, although insuffi¬ 
cient to warrant divorce to husband, 
may nevertheless defeat her divorce 
suit against husband. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 
863, 129 W.Va. 344—Myers v. 

Myers, 33 S.E.2d 897, 127 W.Va. 
551—Edwards v. Edwards, 145 S.E. 
813, 106 W.Va. 446—Murrin v. Mur- 
rin, 119 S.E. 812, 94 W.Va. 605. 
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cept in the circumstances specified by statute.6--5 
As a general rule, sometimes declared b}’’ statute, to 
constitute the defense of recrimination, the miscon¬ 
duct of which complainant is guilty must be such as, 
in itself, to afford defendant ground for divorce^^ 
and it must be an actual cause of the marital dis- 
cord.64.5 The rule has been held not to apply to 
conduct of the parties not constituting grounds for 
divorce, 64.10 and a divorce is not to be denied a 


court to deserve censurc.64.i5 Thus, it has gen¬ 
erally been he'd that cruelt^/ as a recriminatory 
charge must amount to legal cruelty/''" 

In order to require a denial of divorce to the in¬ 
jured spouse, on the ground that he is not an inno¬ 
cent party, it must be shown that he was guilty of 
a continuous course of conduct connoting settled 
hate and a manifestation of alienation and estrange¬ 
ment,65.5 and mere occasional acts or words will not 

suftice.65.10 


appears to the 


party merely because his conduct 

63.5 U.S.—Burch v. Burch, C.A.Vir- 
gin Islands. 195 P.2d 799. 

Cmelty ilo har to divorce for iu- 
compatihility 

U.S.—^Burch V. Burch, supra. 

Against charge of adultery 

Only defenses available against a 
charge of adultery in a divorce case 
are those expressly enumerated in 
divorce law section, and even con¬ 
duct actually amounting to another 
ground for divorce is not defense in 
action based on adultery. 

Pa.—^Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 340. 

64. Ark.—McCollum v. McCollum, 
301 S,W.2d 565, 227 Ark. 735— 
Pranks v. Pranks, 204 S.W.2d 90, 
211 Ark. 919. 

Cal.—De Burgh v. De Burgh, 250 
P.2d 598, 39 C.2d 858—Mayo v. 

Mayo, 43 P.2d 535, 3 C.2d 51. 

Klemmer v. Klemmer, 187 P. 85, 
42 C.A. 618. 

Pla.—Corpus Juris cited in McMillan 
v. McMillan, 162 So. 524, 526, 120 
Pla. 209. 

Benson v. Benson, App., 102 So. 
2d 748. 

Iowa.—Paulsen v. Paulsen, 50 N.W. 

2d 567, 243 Iowa 51. 

Ky.—^Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 55—Hartstern v. Hart- 
stern, 224 S.W.2d 447, 311 Ky. 
564—Corpus Juris cited in Higsby 

V. Rigsby, 97 S.W.2d 835, 836, 266 
Ky. 291. 

Me.—^Russell v. Russell, 72 A.2d 640, 
145 Me. 113. 

Md.—-Meeks v. Meeks, 54 A.2d 334, 
189 Md. 80. 

Mass.—Reddington v. Reddington, 59 
N.E.2d 775, 317 Mass. 760, 159 

A.L.R. 1448—Krasnow v. Krasnow, 
182 N.E. 338, 280 Mass. 252. 

Mich.—Sovereign v. Sovereign, 79 N. 

W. 2d 460, 347 Mich. 205. 

Minn.—Johnson v. Johnson, 27 N.W. 

2d 289, 223 Minn. 420. 

Mo.—Elgin V. Elgin, App., 301 S.W.2d 
869—Noll V. Noll, App., 277 S.W.2d 
853—Cadenhead v. Cadenhead, 
App., 265 S.W.2d 426—^Dunlap v. 
Dunlap, App., 255 S.W.2d 441—Pip¬ 
kin V. Pipkin, App., 255 S.W.2d 66 
—^Pointer v. Pointer, App., 251 S. 
W.2d 334—Garton v. Garton, App., 
246 S.W.2d 832—Scheer v. Scheer, 
App., 238 S.W.2d 865—^McCormack 
V. McCormack, App., 238 S.W.2d 


858—Rowland v. Rowland, App., 
227 S.W.2d 478—^Patterson v. Pat¬ 
terson. App., 215 S.W.2d 761—Hupp 
Hupp, 194 S.-\V.2d 215, 238 Mo.App. 
964—Ridge V. Ridge. App., 105 S. 
■W.2d 294—Stevens v. Stevens, 

App.. 158 S.W.2d 23 S—Andris v. 
Andris. App., 109 S.W.2d 707. re¬ 
versed on other grounds 125 S.W. 
2d 38, 343 Mo. 1162—Kolaks v. 
Kolaks. App.. 75 S.W.2d 600— 
Tebbe v. Tebbe, 21 S.vV.2d 315, 
223 Mo.App. 1106—Rankin v. Ran¬ 
kin, App., 17 S.W.2d 3S1—Jones v. 
Jones, 235 S.W. 4S1, 208 Mo.App. 
632—IVehrenbrecht v. Wehren- 
brecht, 207 S.W. 290, 200 Mo.App. 
452. 

Neb.—Stephens v. Stephens, 10 N.W. 

2d 620. 143 Neb. 711, 

Hev.—Pease v. Pease, 217 P. 239, 47 
Nev. 124. 

N.J.—Galoppa v. Galoppa, 160 A. 395, 
110 N.J.Eci. 481—Reeves v. Reeves, 
151 A. 474, 106 N.J.Eq. 532, affirmed 
156 A. 657, 109 N.J.Eq. 136—Cilente 
V, Cilente, 146 A. 469, 104 N.J.Eq. 
605. 

N.T.—Ryan v. Ryan, 229 N.T.S. 511, 
132 Misc. 339. 

N.C.—Corpus Juris Secuudum cited 
iu Pharr v. Pharr, 25 S.E.2d 471, 
472, 223 N.C. 115—Corpus Juris 
Secundum cited in Byers v. Byers, 
25 S,E.2d 466, 469, 223 N.C. 85. 
Or.—Condit v. Condit, 237 P. 360, 
115 Or. 481. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa.Super. 401. 

Corpus Juris quoted in Pas- 
waters V. Paswaters, 19 Pa.Dist, & 
Co. 617, 618. 

Rigby V. Rigby, Com.PL, 31 Del. 
Co. 265—McHugh v. McHugh, 29 
Del.Co. 515—Titler v. Titler, 29 Del. 
Co. 8—Cox V. Cox, Com.Pl., 65 
Montg.Co. 15, 62 York Leg.Rec. 181 
—Phillips V. Phillips, Com.Pl., 29 
Wash.Co. 16. 

S.C.—Jeffords v. Jeffords, 58 S.E.2d 
731, 216 S.C. 451. 

Vt.—Souther v. Souther, 151 A. 504, 
103 Vt. 48. 

19 C.J. p 94 note 82. 

G-ross misbehavior and wickedness 
To bar husband from divorce on 
ground of husband's gross misbe¬ 
havior and wickedness, repugnant to, 
and in violation of, marriage cove¬ 
nant in his association with another 
woman, conduct complained of must 
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have some character of licentious¬ 
ness allying it in its moral attributes 
with adultery. 

H.I.—Thomas v. Thomas, 115 A.2d 
526. 

Imprudent conduct 

Where husband was entitled to di¬ 
vorce on ground of Vv'ife’s desertion, 
his bill could not be di.smissed be¬ 
cause of imprudent conduct with a 
married woman which failed to dis¬ 
close evidence of guilt. 

Md.—Meeks v. Meeks, 54 A.2d 334, 
ISO Md. 80. 

64.5 Mich.—Sovereign v. Sovereign, 
79 X.W.2d 460, 347 Mich. 205. 

64.10 Mass.—Reddington v. Red¬ 
dington, 59 N.E.2d 775, 317 Mass. 
760, 159 A.L.R. 1448. 

N.C.—Welch V. Welch, 39 S.E.2d 457, 

226 N.C. 541. 

Ohio.—Opperman v. Opperman, 65 N. 

E.2d 655, 77 Ohio App. 69. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa.Super. 401. 

Tex.—Rippeteau v. Rippeteau, Civ. 
App., 2S7 S.W.2d 238. 

Mere indiscretion, although repre¬ 
hensible, does not amount to recrimi¬ 
nation. 

Idaho.—^Howay v. Howay, 264 P.2d 
691, 74 Idaho 492. 

64.15 Conn.—Saunders v. Saunders, 
98 A.2d 815, 140 Conn. 140. 

Mass.—Reddington v. Reddington, 59 
N.E.2d 775, 317 Mass. 760, 159 
A.L.R. 1448. 

65. N.J.—Galoppa v. Galoppa, 160 
A. 395, 110 N.J.Eq. 481—Reeves v. 
Reeves. 151 A. 474, 106 N.J.Eq. 532, 
affirmed 156 A. 657, 109 N.J.Eq. 
136. 

19 C.J. p 94 note 83. 

Misconduct constituting excuse, jus¬ 
tification, or provocation see supra 
§§ 56(l)-56(6). 

65.5 Mo.—^Bressie v. Bressie, App., 
266 S.W.2d 24—Garton v. Garton, 
App., 246 S.W.2d S32—Scheer v. 
Scheer, App., 238 S.W.2d 865— 
Rowland v. Rowland, App., 227 S. 
W.2d 478. 

65.10 Mo.—Garton v. Garton, App., 
246 S.W.2d 832—Scheer v. Scheer, 
App., 238 S.W.2d 865—Chamberlain 
V. Chamberlain, App., 230 S.W.2d 
184—^Rowland v. Rowland, App., 

227 S.W.2d 478—Stevens v, Stevens, 
App., 158 S.W.2d 238. 
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The misconduct must also have been committed 
by plaintiff knowingly and without connivance, jus¬ 
tification, or excuse.®® Thus, a wife who, after 
being deserted by her husband, contracts a second 
marriage in the bona fide belief that her first hus¬ 
band is dead is not thereby barred from obtaining a 
divorce from the first husband because of his adul¬ 
tery,®*^ provided that she ceased cohabitation with 
the second husband as soon as it came to her knowl¬ 
edge that the former husband was living.®® Where 
a wife, after having obtained a divorce, marries and 
cohabits with her second husband before her first 
husband moves to vacate the decree, and the decree 
is vacated, the wife's act in cohabiting with her sec¬ 
ond husband does not constitute adultery such as to 
preclude her from obtaining a divorce.®® However, 
the fact that a spouse belives he may contract a 
second marriage after having learned that the other 
spouse is living with another is a mistake of law 
only and is not justification for his matrimonial of¬ 
fense.*^® 

Adultery as a recriminatory charge is not sus¬ 
tained by a mere belief, although justified by grave¬ 
ly suspicious circumstances nor is a mere inten¬ 
tion on complainant's part to form an adulterous 
connection sufficient to defeat his action.72 Where 
adultery is urged in recrimination, a second mar¬ 
riage after hearing but before the entry of the de- 
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cree is not sufficient, where it is established that the 
parties have not indulged in sexual relations.73 

Grounds not dependent on culpability. Where 
statutes authorizing a divorce on grounds not de¬ 
pendent on culpability for marital offenses, the de¬ 
fense of recrimination is inapplicable in actions re¬ 
lying thereon.7®*® Accordingly, under some sepa¬ 
ration statutes recrimination is abolished as a de¬ 
fense against that particular ground for divorce,73-10 
because a statute authorizing divorce by reason of 
voluntary separation manifests an intention to per¬ 
mit the marriage relationship to be terminated with¬ 
out regard to fault, and it would be inconsistent with 
this general purpose for the court to apply the re¬ 
crimination rule to the statute.73.i5 Where the par¬ 
ties are irreconcilable, a divorce may not be de¬ 
nied on the doctrine of recrimination,73-20 although 
it has been held that the fact that a reconciliation is 
improbable furnishes no reason for granting a de¬ 
cree of divorce in face of uncontradicted testimony 
in the record of the fault on the part of both par- 

tics.73.25 

Cause for limited divorce as bar. It has been held 
that in a suit for absolute divorce, a cause entitling 
the other spouse to a divorce from bed and board 
may not be pleaded in recrimination,74 although it 
has been also stated that in such a suit a cause enti¬ 
tling defendant to a limited divorce is sufficient in 


66. Cal.—^Popescu v. Popescu, 115 P. 
2d 208, 46 C.A,2d 44. 

Md.—Smoot V. Smoot, 88 A.2d 465, 
200 Md. 216. 

Mich.—Sovereigrn v. Sovereigrn, 79 N. 
W.2d 460, 347 Mich. 20-5—McGor- 
key V. McGorkey, 58 N.W.^d 818, 
336 Mich. 698—Arix v. Arix, ISO N. 
VV. 463, 212 Mich. 438. 

Minn.—Johnson v. Johnson, 27 N.W. 

2d 289, 223 Minn. 420. 

Mo.—Pipkin v. Pipkin, App., 255 S.W. 
2d 66—^Holmes v. Holmes, App., 
251 S.W.2d 390—Scheer v. Scheer, 
App., 238 S.W. 2d 865—Cody v. 
Cody, App,, 233 S,W.2d 777—Polilte 

V. Politte, App., 230 S.W.2d 142— 
Rowland v. Rowland, App., 227 S. 

W. 2d 478. 

Ohio.—Holmes v. Holmes, 80 N.E.2d 
507, 82 Ohio App. 33. 

Christopher v. Christopher, Com. 
PI., 94 N’.E.2d 50. 

Pa.—Sharpe v. Sharpe, 110 A.2d 804, 

177 Pa.Super. 76—^TJrffer v. Urffer, 
35 A.2d 580, 154 Pa.Super. 379. 

Wash.—Huff V. Huff, 35 P.2d 86, 

178 Wash. 684. 

19 C.J. p 94 note 84. 

67. Iowa.—Smith v. Smith, 21 N, 
W. 137, 64 Iowa 682. 

19 C.J. p 94 note 85. 

68 . R.I.—Matthewson v. Matthew- 

'son, 28 A. 801, 18 R.I, 456, 49 
Am.S.Il. 782. ■ 


69. Fla.—Chisholm v. Chisholm, 141 
So. 302, 105 Fla. 402. 

N.C.— Corpus Juris Secundum q.uotea 
ia Plarmon v. Harmon, 95 S.E.2d 
355, 360, 245 IST.C. 83. 

Buie as applied to hushand 
Ill.—Meyer v. Meyer, 99 N.E.2d 706, 
343 Ill.App. 554. 

N.C.—Harmon v. Harmon, 95 S.E.2d 
355, 245 N.C. 83. 

70. Miss.—^Dunn v. Dunn, 125 So. 
562, 156 Miss. 132. 

71. Hawaii,—^Nishihara v. Nishiha- 
ra, 22 Hawaii 189. 

N.J.—^Drayton v. Drayton, 38 A. 25, 
54 N.J.Eq. 298. 

Proof of adultery see infra § 139. 

72. Vt.—^Rudd V. Rudd, 28 A. 869, 66 
Vt. 91. 

73. N.J.—Cilente v. Cilente, 146 A. 
469, 104 N.J.Eq, 605. 

73.5 Md.—^Matysek v. Matysek, 128 
A.2d 627, 212 Md. 44. 

73.10 Ark.—^Warren v. Warren, 216 
S.W.2d 398, 214 Ark. 379—Larsen v. 
Larsen, 181 S.W.2d 683, 207 Ark. 
543—Toungr v. Young, 178 S.W.2d 
994, 207 Ark. 36, 152 A.L.R. 327. 
Idaho.—Jolliffe v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. 
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Md.—^Hughes v. Hughes, 140 A.2d 649, 
216 Md. 374—Matysek v. Matysek, 
128 A.2d 627, 212 Md. 44. 

Statute held valid 

Statute abolishing recrimination as 
a defense, in action for divorce on 
ground of three-year separation with¬ 
out cohabitation, is not unconstitu¬ 
tional. 

Ark.—Young v. Young, 178 S.W.2d 
994, 207 Ark. 36, 152 A.L.R. 327. 

73.15 Md.—^Matysek v. Matysek, 128 
A.2d 627, 212 Md. 44. 

73.20 N.M.—^Paveletich v. Pavele- 
tich, 174 P.2d 826, 50 N.M. 224. 

73.25 Mich.—Godfrey v. Godfrey, 79 
N.W.2d 476, 347 Mich. 130—McGor¬ 
key V. McGorkey, 58 N.W.2d 818, 
336 Mich. 698. 

74. Md.—Courson v. Courson, 117 A 
2d 850, 208 Md. 171—Burger v. Bur¬ 
ger, 104 A.2d 923, 204 Md. 496— 
Dougherty v. Dougherty, 48 A.2d 
451, 187 Md. 21—Saltzgaver v, 

Saltzgaver, 35 A.2d 810, 182 Md. 624 
—Jeppi V. Jeppi, 18 A.2d 207, 179 
Md. 698—^Pryor v. Pryor, 131 A. 47, 
146 Md. 683—^AppeltofCt v. Appel- 
tofet, 128 A. 273, 147 Md. 603. 

Va.—Haskins v. Haskins, 50 S.B.2d 
437, 188 Va. 525. 

19 C.J. p 94 note 83 [a]. 
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recrimination.'^5 jt has been held that in cross ac¬ 
tions for a divorce, where both husband and wife 
were guilty of cruel and inhuman treatment of each 
other, it was proper to dismiss the husband’s com¬ 
plaint for an absolute divorce and grant the wife a 
divorce from bed and board.'^^-^ 

(2) Same Offense as That Complained of 

No divorce may be decreed to the complainant if he 
is guilty of the same offense charged against the de¬ 
fendant. 

Since a divorce cannot be granted if the parties 
are equally at fault, it follows, and statutes some¬ 
times expressly so provide, that if complainant has 
been guilty of the same offense as defendant, there 
can be no divorce.*^® Thus, if complainant has com¬ 
mitted adultery, no divorce can be obtained on the 
ground of defendant’s adultery,'''^ although there is 
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authority to the effect that adulter}' committed by 
a spouse, after separation from the other spouse and 
after the grounds for divorce from the other spiouse 
for his or her adultery has fully accrued, does not 
change his or her status as an innocent and injured 
spouse.'*'^-^ If complainant has been guilty of cruel¬ 
ty, a divorce cannot be obtained because of defend¬ 
ant's cruelty,’^® unless it appears that some rather 
substantial changes have occurred in plaintiff's be- 
havior.7S.5 h been held, however, that even 
though neither party is entirely blameless, if cruel¬ 
ty on the part of one spouse is so far greater than 
that of the other, the latter may be entitled to a 
divorce, particularly where the lesser act of 
the alleged cruelty does not amount to a ground of 
divorce.'^8*i5 Assuming that both parties can be 
guilty of desertion or abandonment, the doctrine of 


75. N.J.—Rankin v. Rankin, Ch.. 121 
A. 778. 

75.5 Ky.—Witt v. Witt, 307 S.W.2d 

1 . 

76. Ga.—Teague v. Teague, 31 S.E.2d 
409, 198 Ga. 239. 

Ill.—Elston V. Elston, 100 N.E.2d 635, 
344 IlLApp. 233. 

Mich.—Juda v. Juda, 41 N‘.W,2d 883, 
327 Mich. 321. 

Minn.—Hove v. Hove, 18 !N'.W.2d 580, 
219 Minn. 590, 159 A.L.R. 731. 

Neb.—Egbert v. Egbert, 30 N.W.2d 
669, 140 Neb. 227. 

Ohio.—Phillips V. Phillips, 193 N.E. 

657, 48 Ohio App. 322. 

Tex.—Finn v, Finn, Civ.App., 185 S.W. 
2d 579. 

W.Va.— Corpus Juris Secundum quot¬ 
ed in Mohr v. Mohr, 193 S.E. 121, 
123, 119 W.Va. 253. 

19 C.J. p 95 note 90. 

77. D.C.—^Vaughn v. Vaughn, 66 F. 
2d 804, 62 App.D.C. 278. 

Ky.—Spears v. Spears, 251 S.W. 985, 
199 Ky. 750. 

Md.—^McFrederick v. McFrederick, 
152 A. 818. 160 Md. 91—Shafer v, 
Shafer, 148 A. 264, 158 Md. 699— 
Geisselman v. Geisselman, 107 A. 
185, 134 Md. 453. 

N.T.—Kelsey v. Kelsey, 197 N.T.S. 
371, 204 App.Div. 116—Parsons v. 
Parsons, 181 N.T.S. 642, 191 App. 
Div. 545—^Kapitola v. Kapitola, 178 
N.T.S. 734, 189 App.Div. 459. 

Stillman v. Stillman, 187 N.T.S. 
383, 115 Misc. 106. 

W.Va.—^Mohr v. Mohr, 193 S.E. 121, 
119 W.Va. 253. 

19 C.J. p 95 note 91. 

77.5 Pa.—Campbell v. Campbell, 137 
A.2d 830, 185 Pa.Super. 474. 

Covell V. Co veil, Com.Pl., 65 
Montg.Co. 284, 63 Tork Leg.Rec. 
149. 

78. Cal.—^Mattson v. Mattson, 183 P. 
443, 181 C. 44. 


Ga.—Cohen v. Cohen, 27 S.E.2d 28, 196 
Ga. 562. 

Ill.—Levy V. Levy, 57 N.E.2d 366, 388 
Ill. 179. 

Ind.—Eward v. Eward, 125 N.E. 468, 
72 Ind.App. 638. 

Iowa.—Leigh v. Leigh, 73 N.W.2d 727, 
247 Iowa 358. 

Mich.—Sovereign v. Sovereign, 79 N. 
W,2d 460, 347 Mich. 205—^Hansen 
V. Hansen, 274 N.W. 756, 281 Mich. 
182—Vardon v. Vardon, 253 N.W. 
320, 266 Mich. 341—De Viney v. De 
Viney, 211 N.W. 633, 237 Mich. 271 
—Radzinski v. Radzinski, 207 N.W. 
821, 234 Mich. 144—Legatski v. Le- 
gatski, 203 N.W. 69, 230 Mich. 186— 
Long V. Long, 185 N.W. 692 217 
Mich. 211—Hatfield v. Hatfield, 181 
N.W. 968, 213 Mich. 368. 

Minn.— Corpus Juris Secundum cited 
in Hove v. Hove, 18 N.W.2d 680, 
582, 219 Minn. 590. 

Neb.—Forburger v. Forburger, 241 
N.W. 279, 122 Neb. 705. 

Ohio.—^Veler v. Veler, 12 N.E.2d 783, 
57 Ohio App. 155. 

Or.—Smith v. Smith, 31 P.2d 168, 146 
Or. 600—Billion v. Billion, 263 P. 
397, 124 Or. 415—Squires v. Squires, 
239 P. 302, 115 Or. 655. 

Pa.—Caligiuri v. Caligiuri, 86 Pittsb. 
Leg.J. 140. 

Tex.—Robertson v. Robertson, Civ. 
App., 217 S.W.2d 132—Brown v. 
Brown, Civ.App., 191 S.W.2d 814— 
Warfield v. Warfield, Civ.App., 161 
S.W.2d 533—Jasper v. Jasper, Civ. 
App., 2 S.W.2d 468—^Wiedner v. 
Wiedner, Civ.App., 231 S.W. 448. 
Wash.—^McMillan v. McMillan, 193 P. 
673, 113 Wash. 250. 

Wis.—Roberts v. Roberts, 236 N.W. 

135, 204 Wis. 401. 

19 C.J. p 95 note 92. 

Provocation as justification or excuse 
see supra § 56(3). 
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Kindred degree 

For purposes of principle of law 
that where conduct of both parties 
of marriage is reprehensible to a 
“kindred degree" court should not 
interfere at instance of either, “kin¬ 
dred" means of like nature or proper¬ 
ties, and principle does not apply 
where one party is only guilty of 
mental cruelty but where other party 
is guilty of physical cruelty. 

Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

Cruelty, as a ground of divorce, 
mast not approach mutuality or be 
exercised sometimes by one and 
sometimes by other, even though dif¬ 
fering as to which one began discord. 
Tex.—Bro-wn v. Brown, Civ.App., 191 
S.W.2d 814. 

Finding of cruelty in prior suit 

In an action for divorce for cruel¬ 
ty the trial court properly refused 
to render judgment for defendant 
wife on the ground that the record 
of a decree of an Illinois court for 
separate maintenance constituted a 
recriminatory defense, where such 
judgment would be wholly inconsist¬ 
ent with the finding that defendant 
was guiltless of the acts alleged 
against her in the complaint 
Nev.—Pease v. Pease, 217 P. 239, 47 
Nev. 124. 

78.5 Iowa.—^Leigh v. Leigh, 73 N.W. 
2d 727, 247 Iowa 358. 

78.10 Mich.—Labadie v. Labadie, 81 
N.W.2d 367, 347 Mich. 592—Gaw v. 
Gaw, 41 N.W.2d 341, 327 Mich. 120 
—Trombley v. Trombley, 20 N.W.2d 
818, 313 Mich. SO—Gillett v. Gillett, 
257 N.W. 719, 269 Mich. 364. 

Utah.—Hendricks v. Hendricks, 257 
P.2d 366. 

78.15 Mich.—Boter v. Boter. 61 N.W. 
2d 64, 338 Mich. 187—Stuart v. 
Stuart, 18 N.W.2d 266, 311 Mich. 80, 
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recrimination applies and neither is entitled to a 
divorceJ^ 

Incompatibility of a petitioning spouse has been 
held no recriminatory bar to an action for divorce 
on the grounds of incompatibility.'' 

(3) Different Offense from That Complained 
of 

As a general rule, a recriminatory offense need not 
be of the same nature as the offense of which the defend¬ 
ant is guilty. 


In some jurisdictions, either by force of precedent 
or by statute, an offense committed by plaintiff in 
order to be effectual as a plea in recrimination must 
be of the same character as that relied on by him 
as a ground for divorce.^0 The general rule, how¬ 
ever, sometimes declared by statute, is that the of¬ 
fense pleaded in recrimination need not be of the 
same nature as the offense which defendant has com¬ 
mitted, but any misconduct on the part of complain¬ 
ant which constitutes ground for divorce bars his 
suit without reference to the nature of the offense 
of which he complains.^i Accordingly, in many ju- 


79. Ky.—Robb v. Robb, 137 S.W.2d 
385, 2SI Ky. 729—Manning’ v. Man¬ 
ning, 221 S.W. 522, 188 Ky. 140. 

Md.—^Walker v. Walker, 121 A.2d 195, 
209 Md. 428. 

19 C.J. p 95 note 93. 

79.5 U.S.—Burch v. Burch, C.A.Vir¬ 
gin Islands, 195 F.2d 799. 

N.M.—Clark v. Clark, 225 P.2d 147, 54 
N.M. 364, 21 A.L.R.2d 1263. 

80. La.—Temperance v. Herrmann, 
186 So. 73, 191 La. 696—Gormley 
V. Gormley, 108 So. 307, 161 La. 
121—Snell V, Aucoin, 104 So. 709, 
158 La. 767. 

Tex.—Carter v. Carter, Civ.App., 151 
S.W.2d 884—Hutt v. Hutt, Civ.App., 
76 S.W.2d 567—McNabb v. McNabb, 
Civ.App., 207 S.W. 129. 

19 C.J. p 95 note 94. 

1 x3. Pennsylvania 

(1) Where the parties are each 
guilty of a matrimonial offense, 
which is cause for divorce, the court 
can grant the prayer of neither, 
whether or not the offenses are the 
same. 

Pa.—Hugo V. Hugo, 21 Pa.Co. 607, 9 
Kulp 280. 

(2) However, the word “innocent” 
as used in the divorce laws, including 
Divorce Law of May 2, 1929, P.L. 
p 1237, 23 Purdon St. § 1 et seQ., con¬ 
fining the right to divorce to “the in¬ 
nocent and injured person,” is to be 
restricted to the transaction for 
which a divorce is sought. 

Pa.—Reichl v. Reichl, 37 Pa.Dist. & 
Co. 477. 

Bberly v. Eberly, . Com.Pl., 57 
York Leg.Rec. 171, reversed on 
other grounds 36 A.2d 729, 154 Pa. 
Super. 641. 

(3) Adultery alleged to have been 
committed by libellant wife during 
the period which libellant and re¬ 
spondent lived together and after the 
cessation of cohabitation, is not a 
defense to a charge of indignities to 
the person. 

Pa.—Souder v. Souder, Com.Pl., 27 
North.Co. 342. 

(4) Impotence, even though it be a 

fact, is no defense to an action of di¬ 
vorce based on cruel and barbarous 
treatment and indignities to the per¬ 
son. j 


Pa.—^Dunker v. Bunker, 1 Monroe 

L.R. 107. 

(5) Adultery is most serious mari¬ 
tal transgression known to law, and 
commission of indignities by one 
spouse gives other no permanent li¬ 
cense to commit adultery without be¬ 
ing subject to sanction of divorce. 

Pa.—Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 340. 

81. Ala.—Stephens v. Stephens, 170 
So. 767, 233 Ala. 178—Stabile v. 
Stabile, 84 So. 801, 203 Ala. 635. 

Ark.—Evans v. Evans, 341 S.W.2d 
713, 219 Ark. 325. 

Colo.—Jones v. Jones, 207 P. 596, 71 
Colo. 420. 

Ind.—Smiley v. Smiley, 51 N.B.2d 98, 
114 Ind.App. 138. 

Ky,—Fenner v. Fenner, 273 S.W.2d 
803—Hartstern v. Hartstern, 224 S. 
W.2d 447, 311 Ky. 564— Corpus 

Juris cited iu Rigsby v. Rigsby, 97 
S.W.2d 835, 836, 266 Ky. 291. 

Md.—Renner v. Renner, 12 A.2d 195, 
177 Md, 689, 127 A.L.R. 674—Boyd 
V. Boyd, 11 A.2d 461, 177 Md. 687— 
Martin v. Martin, 118 A. 410, 141 
Md, 182. 

Mass.—Reddmgton v. Reddington, 59 
N.E.2d 775, 317 Mass. 760, 159 

A.L.R. 1448. 

Ohio.—Karpanty v. Karpanty, 177 N. 

E. 621, 39 Ohio App. 194. 

19 C.J. p 95 note 95. 

Ecclesiastical courts in England re¬ 
fused to grant a divorce when hus¬ 
band and wife were guilty of some 
offense which constituted a cause of 
divorce, whether or not offenses 
were similar, 

Md.—Dougherty v. Dougherty, 48 A. 

2d 451, 187 Md, 21. 

Adultery as generally available 

(1) Adultery of the complaining 
party generally is a bar to a divorce 
on any ground. 

Md.—Hull V. Hull, 93 A.2d 536 201, 
Md. 205. 

Ohio.—^Karpanty v. Karpanty, 177 N. 

E. 521, 39 Ohio App. 194. 

Vt.—In re Goodrich, ll A.2d 325, ill 
Vt. 156—^Walker v. Walker, 104 A. 
828, 92 Vt. 443. 

(2) Under statute defendant in an 
action for separation may set up as 
defense and counterclaim acts of 
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adultery committed by plaintife prior 
to commencement of the action. 

M. Y.—^Ames v. Ames, 178 N.Y.S. 177 , 
109 Misc. 161. 

(3) General rule that adultery is a 
complete defense in an action for di¬ 
vorce on any ground is predicated on 
general principle that whoever seeks 
redress for violation of a contract 
resting on mutual and dependent 
covenants, to attain success, must 
himself have performed obligations 
on his part. 

Tex.—Jones v. Jones, Civ.App., 176 
S.W.2d 784. 

Cruelty as bar to impotence 

To a charge of impotency defend¬ 
ant may set up in recrimination 
cruelty on the part of plaintiff. 

Or.—Carmichael v. Carmichael, 211 P. 

916, 106 Or. 198. 

“Like fault” 

(1) Under statute providing that 
for several causes a wife may have a 
divorce “when not in like fault,” wife 
may be granted a divorce for hus¬ 
band's cruel and inhuman treatment, 
although not without some fault 
where she is not in like fault. 

Ky.—Carlton v. Carlton, 265 S.W.2d 
477—Stiles v. Stiles, 6 S.W.2d 679, 
224 Ky. 526. 

(2) Indiscretions of wife and dis¬ 
obedience of husband’s wishes in as¬ 
sociating with youth did not consti¬ 
tute “like fault” with violence and 
cruelly charged against husband, 
precluding divorce. 

Ky.—Grove v. Grove, 39 S.W.2d 193, 
239 Ky. 32. 

In Hew Mexico 

(1) In suit by husband for divorce 
on ground of incompatibility, trial 
court should consider that incompati¬ 
bility resulted from alleged adulter¬ 
ies of husband both before and after 
separation from wife, and if trial 
judge should be satisfied as to truth 
of such evidence, then he should exer¬ 
cise his discretion to determine 
whether, notwithstanding incompati¬ 
bility shown, a divorce should be de¬ 
nied. 

N. M.—Clark v. Clark, 225 P.2d 147, 54 
N.M. 364, 21 A.D.R.2d 1263. 

(2) In a prior case, in husband's 
suit for divorce on ground of incom- 
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risdictions adultery is a bar in recrimination to a 
suit for divorce based on defendant’s cruelty,S2 al¬ 
though there is also authority to the contrary 
and in some jurisdictions on defendant’s commission 
of an infamous crime.83 

Although the rule is not followed in all jurisdic¬ 
tions,plaintiff’s misconduct,8S-io such as adul- 
tery,83-l5 does not constitute a defense where the 
cause for divorce accrued prior thereto. Under 
some statutes, adultery is not available as a defense 
to an action for divorce on the ground of voluntary- 
separation of the parties,83.20 although it has been 
held that where defendant pleads willful abandon¬ 
ment by plaintiff and also adultery, either defense, 
if established, defeats plaintiff’s action for a divorce 
on the ground of voluntary separation of the nar- 

ties.83.25 

Adultery as bar to desertion. It has generallv 
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been he'd that adultery is a bar in recrimination to 
a suit lor divorce based on defendant’s desertion.®'^ 
AccGrdin;T to some authorities, however, adultery it¬ 
self by iibeiant after desertion by defendant will not 
deprive libelant of his ri^ht to a decree for deser¬ 
tion and where one spouse is justified in leav¬ 
ing the other, it has been held that the commission 
of adultery by the spouse so leaving after the sepa¬ 
ration will not operate as a bar to a divorce for the 
misconduct which caused the desertion.^® 

Crucify as bar to adultery. It has generally been 
held that cruelty, if sufficient to constitute cause for 
divorce, may be set up in recrimination of a charge 
of adultery,although there are cases to the con¬ 
trary ;SS and, in some jurisdictions, the cruel treat¬ 
ment entitling a spouse to a divorce from bed and 
board may not be set up in bar of an action for ab¬ 
solute divorce for adultery.S9 


patibility, wherein wife raised doc¬ 
trine of recrimination, question of 
husband’s alleired adultery after sep¬ 
aration of husband and wife and a 
state of incompatibility existed was 
immaterial. 

N.M.—Pavletich v. Pavletich, 174 P. 
2d 826, 50 N.M. 224. 

(3) In an earlier case it was held 
that adultery of complaining party 
generally was a bar to a divorce on 
any ground. 

N.M.—Chavez v. Chavez, 50 P.2d 264, 
39 N.M. 480, 101 A.L.R. 635. 

82- Ala.—Stabile v. Stabile, 84 So. 
801, 203 Ala. 635. 

Md.—^Appeltofft V. Appeltofft, 128 A. 
273. 147 Md. 603. 

N.J.—Sheehan v. Sheehan, 92 A.2d 
45, 22 N.J.Super. 326. 

S.C.—Jeftords v. Jeffords. 58 S.E.2d 
731, 216 S.C. 451. 

Tex.—Jones v. Jones, Civ.App., 176 
S.W.2d 784. 

19 C.J. p 95 note 96. 

82.5 Minn.—^Arp v. Arp, 38 N.W.2d 
67, 229 Minn. 6. 

83. La.—C. P. C. V. M. E., 6 Rob. 
135. 

19 C.J. p 95 note 97. 

83.5 Md.—Dougherty v. Dougherty, 
48 A.2d 451, 187 Md. 21. 

After commencement of suit 
Fact that pliantift’s misconduct, 
such as adultery, occurs after com¬ 
mencement of suit for divorce, is as 
fully effective to bar right to a di¬ 
vorce as though it had occurred 
previous to commencement of such 
suit. 

Tex.—Jones v. Jones, Civ.App., 176 
W.2d 784. 

83.10 Pa.—Boyer v. Boyer, 130 A.2d 
2G5, 183 Pa.Super. 260. 

83.15 Fla.—^Benson v. Benson, App., 
102 So.2d 748. 

Pa.—Berezin v. Berezin, 142 A.2d 741, 


186 Pa.Super. 340—Green v. Green, 
126 A.2d 477, 1S2 Pa.Super. 287— 
Orsuto V. Orsuto, 91 A.2d 2S4, 171 
Pa.Super. 532—Glass v. Glass, 63 
A.2d 696, 164 Pa.Super. 118—Bock 
V. Bock, 58 A.2d 372, 162 Pa.Super. 
506—Clark v. Clark, 52 A.2d 351, 
ICO Pa.Super. 562. 

Warden v. Warden, Com.Pl., 3 
Bucks Co. 156—Miller Miller, 
Com.Pl., 6 Cumb.L.J. 9—Sorensen 
V. Sorensen, Com.Pl., 72 Montg.Co. 
416—^IValls V. Walls, Com.Pl., 32 
Wash.Co. 19. 

83.20 Md.—^jVIatysek v, Matysek, 128 
A.2d 627, 212 Md. 44. 

83.25 N.C.—Taylor v. Taylor, 33 S. 
E.2d 492, 225 N.C. 80. 

84. Md.—^Matysek v. Matysek, 128 
A.2d 627, 212 Md. 44. 

Miss.—Oberlin v. Oberlin, 29 So.2d 
82, 201 Miss. 228—^Dunn v. Dunn, 
125 So. 562, 156 Miss. 132. 

N.M,—Chavez v. Chavez, 50 P.2d 264, 
39 N.M. 480, 101 A.L.R. 635. 

S.C.—Jeffords v. Jeffords, 58 S.E.2d 
731, 216 S.C. 451. 

Utah.—Ahlbom v. Ahlbom, 204 P. 
99. 59 Utah 445. 

W.Va.—Morris v. Morris, 169 S.E. 

475, 113 W.Va. 800. 

19 C.J. p 96 note 98. 

Tinding of adultery in prior suit 

(1) In husband’s action for di¬ 
vorce, determination in prior action 
that both parties were guilty of 
adultery was complete defense to 
wife’s counterclaim for separation 
based on abandonment and nonsup¬ 
port since the time of the previous 
action, where there had been no 
reconciliation or condonation, and 
justified summary judgment for hus¬ 
band on the counterclaim. 

N.T.—Mays v. Mays, 22 N.T.S.2d 702. 

(2) The adultery of a wife, es¬ 
tablished in an action against her 
by her husband for divorce, wherein 
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the husband was denied relief for 
his adultery, is not misconduct pre¬ 
cluding the wife from maintaining 
a suit for a separation for abandon¬ 
ment. 

N.Y.—Hawkins v. Hawkins, 96 N.T.S. 
804, 110 App.Div. 42. 

85. Pa.—^Hanson v. Hanson, 110 A. 
2d 750, 177 Pa.Super. 384—Spence 

V. Spence. 74 A.2d 495, 167 Pa. 
Super. 248—Mendenhall v. Menden¬ 
hall, 12 Pa. Super. 290. 

Stauffer v. Stauffer, Com.Pl., 49 
Lanc.L.Rev. 265—Champ v. Champ, 
Com.Pl., 38 Luz.Leg.Reg. 205— 
Cerqueira v. Cerqueira, Com.Pl., 29 
North.Co. 288. 

Ristine v. Ristine, 4 Rawle 460. 
Compare Vellis v. Vellis, Com.Pl., 4 
Pa.Co. 100. 

86. N.C.—Setzer v. Setzer, 38 S.E. 
731, 128 N.C. 170, S3 Am.S.R. 666. 

19 C.J. p 96 note 1. 

87. Iowa.—Paulsen v. Paulsen, 50 
N.W.2d 567, 243 Iowa 51. 

Ky-—Hartstern v. Hartstern, 224 S. 

W. 2d 447, 311 Ky. 564—Rigsby v. 
Rigsby, 97 S.W.2d 835, 266 Ky. 
291. 

Mo.—Schumacher v. Schumacher, 
App., 14 S.W.2d 519. 

N.J.—Sheehan v. Sheehan, 92 A.2d 
45, 22 N.J.Super. 326. 

Cummings v. Cummings, 158 A. 
537, 109 N.J.Eq. 637. 

19 C.J. p 96 note 3. 

88. Ill.—Walsh V. Walsh, 8 N.E.2d 
219, 290 I11.APP. 603. See Hillen- 
brand v. Hillenbrand, 211 IlLApp. 
624. 

19 C.J. p 96 note 4. 

89. Md.—Corpus Juris Secundum 
cited, in Saltzgaver v. Saltzgaver, 
35 A.2d 810, 812, 182 Md. 624— 
Pryor v. Pryor, 131 A. 47, 146 Md. 
683—^Appeltofft v. Appeltofft, 128 
A. 273. 147 Md. 603. 

i 19 C.J. p 94 note 83 [a]. 
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Desertion as bar to cruelty and adultery. As a 
general rule, desertion will bar a suit based either 
on defendant’s cruelty,9® or on an act of adultery 
subsequently committed by defendant,^! provided a 
cause of action for divorce for desertion has ac- 
crued.92 According to some authorities desertion 
is not a sufficient recriminatory defense to a suit for 
divorce on the ground of adulteryand since 
separation by mutual consent does not constitute 
desertion, the rule does not apply to adultery com¬ 
mitted after a voluntary separation.^^ 

c. Condonation of Recriminatory Offense 

IVIatrimonial misconduct of the complainant which 
has been condoned by the defendant ordinarily is insuffi¬ 
cient as a recriminatory defense. 

In the absence of a statute to the contrary, where 
matrimonial misconduct committed by complainant 
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is condoned by defendant, such misconduct ordi¬ 
narily is insufficient in recrimination,^^ unless, under 
the rules, as discussed supra § 62, such misconduct is 
revived,^^ or the offense is repeated after defend¬ 
ant’s condonation.97 

Condoned adultery by complainant is no bar to a 
suit brought for divorce for subsequent cruelty of 
defendant,98 or for desertion.®^ 

Both parties guilty of adultery. As a general rule, 
where adultery committed by complainant has been 
condoned, it is not a bar to a suit brought for the 
subsequent adultery of defendant,^ but under some 
statutes prohibiting a divorce when both parties have 
been guilty of adultery, it has been held that con¬ 
donation of complainant’s adultery does not elimi¬ 
nate his misconduct as a recriminatory defense.^ 


IV. JURISDICTION-, PROCEEDINGS, AND RELIEF 


A. JURISDICTION, VENUE, AND LIMITATIONS 


§ 68. Jurisdiction in General 

Jurisdiction of the marriage status is a prerequisite 
to jurisdiction of an action for divorce. 

In view of the rule, set forth supra § 9, that a 


divorce proceeding, in so far as it affects the status 
of the parties, is an action in rem, it has been stated 
broadly that, in order that any court may obtain 
jurisdiction of an action for divorce, such court 


90. Mo.—Coe V. Coe, 72 S.W. 707, 
98 Mo.App. 472, 

N.D.—Wolf V. Wolf, 169 N.W.. 577, 
41 N.D. 109. 

91- Iowa.—Paulsen v. Paulsen, 50 
N.W.2d 567, 243 Iowa 51. 

Ky.—Hart stern v. Hartstern, 224 S. 

W.2d 447, 311 Ky. 564. 

Md.—Courson v. Courson, 117 A.2d 
850, 208 Md. 171—Renner v, Ren¬ 
ner, 12 A.2d 195, 177 Md. 689, 127 
A.Li.R. 674. 

N.J.—^Arnaboldi v. Arnaboldi, 138 A. 
116, 101 N.J.lSq. 126, affirmed 144 
A. 917, 104 N.J.Eq. 194, 195—Young 
V. Young, 119 A. 92, 94 N.J.Eq. 155, 
25 A.L.R. 1049. 

Titus V. Titus, 128 A. 236, 3 
N.J.Misc. 241. 

Or.—Corpus Juris cited in Thomsen 
V. Thomsen, 275 P. 673, 675, 128 Or. 
622. 

19 C.J. p 96 note 6. 

92. Iowa.—^Paulsen v. Paulsen, 50 
N.W.3d 567, 243 Iowa 51. 

Rankin v. Rankin, Ch., 121 A. 
778. 

Accrual at time of filing petition 
Recrimination of desertion is a 
good defense to the charge of 
adultery, where the cause of action 
for desertion had not matured prior 
to defendant’s commission of adul¬ 
tery, but had matured at the time of 
filing of the petition. 

N.J.—^Rankin v. Rankin, supra. 


93- Pa.—Reichl v. Reichl, 37 Pa. 

Dist. & Co. 477. 

19 C,J. p 96 note 7. 

94. N.J.—Freeman v. Freeman, 88 
A. 1071, 82 N.J.Eq. 360, 49 L.R.A., 
N.S., 1042. 

95. Colo.—Jones v. Jones, 207 P. 596, 
71 Colo. 420. 

Idaho,—JollitCe v. JollilCe, 278 P.2d 
200, 76 Idaho 95. 

Mich.—Kinek v, Kinek, 49 N.W.2d 
58, 331 Mich. 54. 

N.Y.—Lowenflsh v. Lowenfish, 100 
N.Y.S.2d 610, affirmed 103 N.Y.S.2d 
357, 278 App.Div. 716. 

Tenn.—-Schwalb v. Schwalb, 282 S.W. 

2d 661, 39 Tenn.App. 306. 

Vt.—Souther v. Souther, 151 A. 504, 
103 Vt. 48. 

Condonation see supra §§ 59-62. 

Communication of venereal disease 
by husband, when condoned, was no 
defense to charge of desertion by 
wife. 

Pa.—In re Arnout’s Estate, 128 A. 
661, 283 Pa. 49. 

96. N.Y.—Ryan v. Ryan, 229 N.Y.S. 
511, 132 Misc. 339, 

R.I.—Scullin V. SculUn, 13 A.2d 702, 
65 R.I. 91. 

97. Ohio.—^Karpanty v. Karpanty, 
177 N.E. 521, 39 Ohio App. 194. 

Pa.—^Williams v. Williams, Com.PI., 
36 Wash.Co. 25. 


N.E. 852, 275 Ill. 98, Ann.Cas.l918A 
C63. 

Mich.—^Wieland v. Wieland, 198 N.W. 

921, 227 Mich. 395. 

99. Zn Colorado 

While the Divorce Act, Gen.ri.l877 
§§ 917-924, denied a divorce where 
both parties had been guilty of adul¬ 
tery, as condoned adultery is not a 
cause for divorce, it does not bar a 
divorce for desertion, under Sess.L. 
1917 p 182 § 6, providing, if both 
parties are “guilty of any one or 
more” causes for divorce, a divorce 
shall not be granted. 

Colo.—Jones v. Jones, 207 P. 596, 
71 Colo. 420. 

1. N.Y.—Ryan v. Ryan, 229 N.Y.S. 
511, 132 Misc. 339—Kamrowski v. 
Kamrowski, 202 N.Y.S. 80, 121 
Misc. 6C1. 

3 9 C.J. p 96 note 11. 

la Pliilippiae Islands, while the 
wife can defeat the husband's suit 
by proving that he has pardoned her, 
the effect of that pardon is not 
so far reaching as to entitle her to 
a divorce against him by reason of 
adultery committed by him. 
Philippine.—Benedict© v. De la 
Rama, 3 Philippine 34, reversed on 
other grounds 26 S.Ct. 485, 201 
U.S. 303, 50 L.Ed. 766. 

2 . Me.—Littlefield v. Littlefield, 131 
A. 137, 125 Me. 108. 

Pa.—Bowden v. Bowden, 53 A.2d 892, 
161 Pa.Super. 150. 


98. Ill.—^Klekamp v. Klekamp, 113 
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DIVORCE §§ 68-69 


must ill some way obtain jurisdiction of the res, 
that is, of the marriage status.3 Relief will be de¬ 
nied where jurisdiction is not shown by the plead¬ 
ings and the proof.3-5 

While the court may not adjudicate in personam | 
where it has not acquired jurisdiction of the person 
of defendant notwithstanding it has jurisdiction of ! 
the marital status, as discussed infra § 78, it may 
nevertheless in such case adjudicate with respect to 
the marital status or the res,^ and the exercise of 
such jurisdiction is not dependent on a seizure of 
the nonresident defendant’s property within the 
state.^*^ It has been held that where defendant is 
domiciled within the state, that fact is sufficient to 
bring him within the jurisdiction of the court for 
the purposes of personal judgment as well as a 
judgment in rem, even though he is temporarily 
absent from the state, voluntarily or involun¬ 
tarily.'^-^® The broad statement has been made that 
where plaintiff submits to the jurisdiction of the 
court by filing a petition for divorce, and defendant 
submits to the jurisdiction of the court by accept¬ 
ance of service, appearance, or otherwise, the court 


j has jurisdiction of both the subject matter and the 
parties. 

The question as to whether the court has jurisdic¬ 
tion will not g-jnerally be cc-cided on affidavits.'^ 

In general the power to grant a divorce is statu¬ 
tory and particular courts have such power, and only 
such power, in this regard as is conferred by stat¬ 
utory or constitutional provisions, as shown infra 
§§ 69, 70. Domicile or residence, place of marriage 
or cohabitation, or place of commission of offense 
as affecting jurisdiction is discussed infra §§ 71-80. 
The validity and effect of foreign divorce are con¬ 
sidered infra § 326 et seq. 

§ 69. - At Common Law 

Jurisdiction of courts in divorce actions is dependent 
on statute; the power to grant a divorce is not a com¬ 
mon-law power, and is not usually regarded as one with¬ 
in the general jurisdiction of a court of equity, although 
there is authority for the view that a court of equity 
should assume jurisdiction where no special tribunal has 
been created for divorce cases. 

In general the power to grant a divorce is a stat¬ 
utory, and not a common-law, power,® or, stated 


3 . Cal.—^Delanoy v. Delanoy, 13 P. 
2d 719, 216 C. 27, 86 A.L.R. 1321. 

marriage status, not colial)itatio]i 

(1) In divorce actions, the parties' 
marriage status, and not their co¬ 
habitation, furnishes the subject 
matter of court’s jurisdiction. 

IMinn—Larsen v. Erickson, 24 N.W. 

2d 711, 222 Minn, 363, 168 A.L.R. 
7S8—^Warner v. Warner, 17 N.W.2d 
58, 219 Mmn. 59—Rose v. Rose, 156 
3Sr.W. 664, 132 Minn. 340. 

(2) Place of cohabitation as basis 
of divorce jurisdiction generally see 
infra § 79. 

Jurisdiction in rem or quasi in rem 
There must be not only jurisdic¬ 
tion of the parties, but jurisdiction 
in rem or quasi in rem of marital 
status. 

N.T.—In re Smidt’s Will, 295 N.T.S. 

227, 162 Misc. 596. 

Jurisdiction of court records 
Court has jurisdiction and control 
of its records even though jurisdic¬ 
tion of subject matter or of defend¬ 
ant may not exist. 

Ohio.—^^Vhite v. White, Com.Pl., 83 
N.E.2d 426. 

3.5 Ala.—Gee v. Gee, 39 So2d 406, 
252 Ala. 103. 

4. Alaska.—Thornhill v. Huston, 13 
Alaska 150. 

D.C.—Saul V. Saul, 122 P.2d 64, 74 
App.D.C. 287. 

Iowa.—McKee v. Murrow, 40 N‘.W.2d 
924, 241 Iowa 434. 

N.Y.—Sullivan v. Sullivan, 68 N.Y.S. 
2 d 3 94, 271 App.Div. 1016—^May v. 
May, 253 N.Y.S. 606, 233 App.Div. 
519. 


Golden v. Golden, ICS N.Y.S.2d 
904, 8 Misc.2d 10 48. 

Extent of jurisdiction over nonresi¬ 
dent defendant in absence of juris¬ 
diction of person see infra § 78. 
Defendant insane 

Insanity of defendant in divorce 
action and her consequent inability 
to appear and answer in person did 
not defeat the jurisdiction of the 
court. 

N.C.—Smith v. Smith, 39 S.E.2d 458, 
226 ISr.C. 544. 

4.5 N.Y—Matthews v. Matthews, 
159 N.E. 713, 247 N.Y. 32. 

Ellsworth V, Ellsworth, 71 N.Y.S. 
2d 522, 189 Misc. 776. 

4.10 N.Y.—^Rubinstein v. Rubinstein, 
79 N.Y.S.2d 289, 191 Misc. 325. 
Seizure of property not required 
Where defendant is a resident of 
New York, but is personally served 
with process elsewhere, the courts of 
New York have jurisdiction in both 
the in rem and in personam aspects 
of a matrimonial action, without his 
general appearance or the seizure of 
his property. 

N.Y.—Ellsworth v. Ellsworth, 71 N. 
Y.S.2d 522, 189 Misc. 776. 

4.15 Kan.—Effland v. Effland, 237 
P.2d 380, 171 Kan. 657—^Patterson 
V. Patterson, 190 P.2d 887, 164 Kan. 
501. 

Mo.—State ex rel. Green v. James, 
195 S.W.2d 669, 355 Mo. 223. 

Miss.—Hussey v. Hussey, 82 So.2d 
442, 224 Miss. 856. 

5 , iq-.Y.—Barber v. Barber, 122 N.Y. 
S. 452, 137 App.Div. 665. 
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Smart v. Smart, 253 N.Y.S, 92, 
142 Misc. 121. 

David V. David, 21 N.Y.S.2d 468, 
affirmed 20 N.Y.S.2d 1008, 259 App. 
Div. 905. 

6. Ala.—^Ex parte Johnson, 192 So. 
508, 238 Ala. 581—Corpus Juris 
cited in Gabbert v. Gabbert, 117 
So. 214, 216, 217 Ala. 599. 

Conn.—Dunham v. Dunham, 117 A. 
504, 47 Conn. 440. 

Del.—Brown v. Brown, 29 A. 2d 149, 

3 Terry 157. 

Pla.—Corpus Juris cited in McGowin, 
V. McGowin, 165 So. 274, 275, 122 
Fla. 394. 

Ind.—Corpus Juris Secundum cited 
in State v. Madison Circuit Court, 
99 N.E.2d 254, 256, 229 Ind. 503. 

Corpus Juris quoted in McHie v. 
McHie, 16 N.E.2d 9S7, 997, 106 
Ind.App. 152. 

Kan.—Corpus Juris cited in Hend¬ 
ricks V. Hendricks, 12 P.2d 804, 805, 
136 Kan. 69. 

Me.—Jones v. Jones, 8 A.2d 141, 136 
Me. 238—Meintire v. Meintire, 155 
A. 731, 130 Me. 326. 

Mass.—Wallace v. Wallace, 172 N. 
E. 914, 273 Mass. 62. 

Mich.—Hintz v. Keidan, 222 N.W. 
722, 245 Mich. 306—^\''ander Laan 
V. Vander Laan, 199 N.W. 661, 228 
Mich. 52. 

Minn.—Corpus Juris cited in Ostran¬ 
der V. Ostrander, 252 N.W. 449, 450, 
190 Minn. 547. 

Miss.—Corpus Juris Secundum cited 
in Price v. Price, 32 So.2d 124, 
125, 202 Miss. 268. 

Mo.—Watts V. Watts, 263 S.W*. 421, 
304 Mo. 361. 
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more broadly, jurisdiction of courts in divorce ac- | tions or proceedings is dependent on statute.7 A 


state ex rel. Knapp v. Cowan, SS 

S. W.2d 424, 230 Mo.App. 226. 
Mont.—Sell v. Sell, 193 P. 561, 58 

Mont. 329. 

N.T.—Mohrmann v. Kob, 35 N.T.S.2<i 
1, 264 App.Div. 209, reversed on 
other grounds 51 N.E.2d 921, 291 
K.T. 181, 149 A.L.R. 1274—Crouch 
V. Crouch, 183 N*.T.S. G57, 193 App. 
Div. 221 . 

Cohen v. Cohen, 103 N.T.S.2d 426, 
200 Misc. 19—Haas v. Haas, 51 N. 

T. S.2d 931, 183 Misc. 870—Waddey 

V. Waddey, 6 N.T.S.2d 163, 168 
Misc. 904—Tober v. Tober, 284 N.Y. 
S. 8 , 157 Misc. 551—Borenstein v. 
Borenstein, 270 N.T.S. 688 , 151 

Misc. 160, affirmed 274 N.T.S. 1011, 
242 App.Div. 761, affirmed 3 N.E. 
2d 844, 272 N.T. 407—Ryan v. 

Ryan, 229 N.T.S. 511, 132 Misc. 339 
—^Rice V. Andrews, 217 N.T.S. 528, 
127 Misc. 826. 

N.C.—Long V. Long, 175 S.E. 85, 206 
N.C. 706—Saunderson v. Saunder- 
son, 141 S.E. 572. 195 N.C. 169— 
Ellis V. Ellis, 130 S.E. 7, 190 N.C. 
418. 

Okl.— Corpus Juris Secundum cited 
in Branson v. Branson, 123 P.2d 
643, 647, 190 Okl. 347. 

Pa.—Goga V. Goga, 5 Pa.Dist. & Co. 

669, 40 Montg.Co., 74. 

R.I.—Tierney v. Tierney, 145 A. 444, 
50 R.I. 105. 

Wis.—Dovi V. Dovi, 13 N.W.2d 585, 
245 Wis. 50, 151 A.L.R. 1368. 

Wyo.—Corpus Juris cited* in Urbach 
V. Urbach, 73 P.2d 953, 956, 52 
Wyo. 207, 113 A.L R. 889, 

19 C.J. p 23 note 8 . 

In federal courts 

(1) Federal courts have dis¬ 
claimed jurisdiction on the subject 
of divorce. 

U.S.—State of Ohio ex rel. Popovici 

V. Agler, Ohio, 50 S.Ct. 154, 280 

U. S. 379, 74 L.Ed, 489—Barber v. 
Barber, Wis., 21 How. 582, 16 L.Ed. 
226. 

Popovici V. Popovici, D.C.Ohio, 
30 F.2d 185. 

Applegate v. Applegate, 39 F. 
Supp. 887. 

Hastings v. Douglass, 249 F. 378. 
19 C.J. p 35 note 19. 

(2) The federal courts will, how¬ 
ever, entertain a bill to restrain the 
enforcement of a judgment of di¬ 
vorce obtained by imposition and 
fraud. 

U.S.—McNeil v. McNeil, C.C.Cal., 78 
F. 834, affirmed 170 F. 289, 95 C. 
C.A. 485. 

(3) Federal district courts have no 
jurisdiction in field of domestic re¬ 
lations although federal court may, 
in diversity case, enforce award of 
alimony or support payments grant¬ 
ed by state court. 

U.S.—^Manary v. Manary, D.C.Cal., 
151 F.Supp. 446. , 


(4) Removal* of suit for divorce 
from state to federal court see Re¬ 
moval of Causes § 18. 

In Virginia 

(1) A distinction has been made 
between divorces a vinculo and di¬ 
vorces a mensa et thoro. 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

(2) It has been held or recognized 
that authority to grant a divorce a 
vinculo is wholly a creature of stat¬ 
ute. 

Va.—Eaton v. Davis, supra—Me Cot¬ 
ter V. Carle, 140 S.E. 670, 149 Va. 
584—Chandler v. Chandler. 112 S.E. 
856, 132 Va. 418—Blankenship v. 
Blankenship, 100 S.E. 538, 125 Va. 
595. 

(3) On the other hand it has been 
announced that statutes which au¬ 
thorize the courts to grant a divorce 
a mensa et thoro are declaratory of 
the common law, in view- of the fact 
that the ecclesiastical law of England 
became part of the common law of 
Virginia \vhich, therefore, embraced 
divorces a mensa et thoro. 

Va.—^Eaton v. Davis, supra. 

(4) It has been laid down broadly 
that jurisdiction of divorce causes is 
purely statutory, and court possesses 
no powers as to property beyond 
those conferred by statute. 

Va.—Barnes v. American Fertilizer 
Co., 130 S.E. 902, 144 Va. 692. 

7- Del.—Thompson v. Thompson, 90 
A.2d 484, 8 Terry 252—^Wilkins v. 
Wilkins, 45 A 2d 536, 4 Terry 245— 
Potter V. Potter, 2 A.2d 93, 9 W.W. 
Harr. 487. 

Ill.—Silkwood V. Silkwood, 262 Ill. 

App. 516. • w 

Me.—Plummer v. Plummer, 14 A. 2 d 
705, 137 Me. 39—White v. Shalit, 1 
A.2d 765, 136 Me. 65—Mclntire v. 
Meintire, 155 A. 731, 130 Me. 326. 
Mass.—^IVallace v. Wallace, 172 N.E. 
914, 273 Mass. 62. 

Mich.—Rex v. Rex, 49 N.W.2d 348, 
331 Mich. 399—Banfield v. Banfield, 
27 N.W.2d 336. 318 Mich. 38—Leh¬ 
man V. Lehman, 19 N.W.2d 502, 312 
Mich. 102 —Hintz v.-Keidan, 222 N. 
W. 722, 245 Mich. 306. 

Minn.—Papaik v. Papaik, 51 N.W. 2 d 
68 , 235 Minn. 393—State ex rel. 
Gravelle v. Rensch, 40 N.W. 2 d 8 «{ 1 , 
230 Minn. 160—^Kienleh v. Kienlen, 
34 N.W.2d 351, 227 Minn. 137— 
Larsen v. Erickson,' 24 N.W.2d 711, 

. 222 Minn. 363, 168 A.L.R. 788— 
Warner v. Warner, 17 N.W. 2 d 58, 
219 Minn. 59—Sivertsen v. Sivert- 
sen, 269 N.W, 413, 198 Minn. 207. 
Miss.—Corpus Juris Secundum cited 
in Price v. Price, 32 So.2d 124, 125, 
202 Miss. 268. 

Mo.—^Watts V. Watts, 263 S.W. 421, 
304 Mo. 361. 

Tureck v. Tureck, App., 207 S.W. 
2d 780—Bishop v. Bishop, App., 151 
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S.W.2d 553—State ex rel. Knapp v 
Cowan, 88 S.W.2d 424, 230 MoApp* 
226. 

Mont.—Shaw v. Shaw, 208 P.2d 514 , 
122 Mont. 593—Emery v. Emery 
200 P. 2 d 251, 122 Mont. 251. 

Neb.—Timmerman v. Timmerman 81 
N.W.2d 135, 163 Neb. 704—Schwart- 
ing V. Schwartmg, 62 N.W. 2d 315, 
158 Neb. 99—Harrington v. Grieser' 
48 N.W.2d 753, 154 Neb. 685—Bier 
V. Dier, 4 N.W.2d 731, 141 Neb. 685. 
N.T.—Crouch v. Crouch, 183 N.T.S*. 
657, 193 App.Div. 221 —^White v* 
White, 138 N.T.S. 1082, 154 App 
Div. 250. 

Cohen v. Cohen, 103 N.T.S. 2 d 426, 
200 Misc. 19—Frost v. Frost, 71 N. 
Y.S.2d 438, 189 Misc. 133—Waddej’ 
V. Waddey, 6 N.T.S.2d 163, 168 Misc. 
904—In re Altmann’s Will, 266 N.T 
S. 773, 149 Misc. 115—Ryan v. Ryl 
an, 229 N.T.S. 511, 132 Misc. 339. 

Schwartz v. Schwartz, 106 N.T.S. 
2d 624. 

N.C.—Hodges v. Hodges, 39 S.E. 2 d 
596, 226 N.C. 570. 

N.D.—Brandt v. Brandt, 33 NW.2d 
620, 76 N.D. 99—Agrest v. Agrest, 
2 7 N.W.2d 697, 75 N.D. 318—Leifert 
V. Wolfer, 24 N.W.2d 690, 74 N.D. 
746, 169 A.L.R. 633. 

Ohio.—Jones v, Jones, App., 69 N.E.2d 
69—Luebkeman v. Luebkeman, 61 
N.E.2d 638, 75 Ohio App. 566— 
Van Almsick v. Van Almsick, 42 
N.E.2d 228, 69 Ohio App. 425. 

Smith V. Smith, 11 Ohio Supp. 5. 
Or.—Garner v. Garner, 189 P.2d 397 , 
182 Or. 549—State ex rel. Tolls v. 
Tolls. 85 P.2d 366, ICO Or. S.i?, 119 
A.L.R. 1370 

It.I.—Gartner v. Gartner, 89 A. 2 d 368, 
79 R.I. 399—Budlong v. Budlong, 

' 152 A. 256, 51 R.I. 113. 

Tenn.—Page v. Turcott, 167 S.W.2d 
350, 179 Tenn. 491. 

Tex.—Harkness v. McQueen, Civ. 

App., 207 S.W.2d 676. 

W.Va.—MacCorkle v. Bouchelle, 52 S. 

E. 2 d 233, 132 W.Va. 409. 

Wis.—Zlindra v. Zlindra, 32 N.W.2d 
656, 252 Wis. 606—Halmu v. Halmu, 
19 N.W. 2 d 317, 247 Wis. 124— 

Towns V. Towns, 176 N.W. 216, 171 
Wis. 32—Ex parte Grbic, 174 N.W. 
546, 170 Wis. 201, 8 A.L.R. 325. 

19 C.J. p 22 note 86 , p 23 note 8 . 
Inherent power 

Courts have no inherent power to 
dissolve a marriage and derive their 
only power either from the constitu¬ 
tion or from statute. 

Mont.—Crenshaw v. Crenshaw, 182 P. 

2 d 477, 120 Mont. 190. 

I^imited divorces or legal separations 
Jurisdiction of courts to grant lim¬ 
ited divorces or legal separations, 
like the jurisdi Aion to grant absolute 
divorces, must be regarded as strict¬ 
ly statutory. 

N.H.—Veino v. Veino, 78 A.2d 522, 96 
N.H. 439. 
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court has only such jurisdiction in divorce matters 
as the legislature has conferred^-S or delegated by 
statute, 7-10 and a power exercised by the couit in 
such proceedings must be found in the statute or 
it does not exist.7-i5 a divorce cannot be had ex¬ 
cept in that court on which the state has conferred 

jurisdiction.^ 


DIVORCE § 69 

Courts of equity. According to the rule usually 
recognized, jurisdiccion in divorce proceedings, in¬ 
cluding the power to grant a divorce, is not within 
the general jurisdiction of courts of equity,and the 
jurisdiction of such courts in divorce cases depends 
soleb' on statute.^® Stated dift'erentl}’, the jurisdic¬ 
tion of a court hearing a divorce action is based 


Territorial extent of jurisdiction 
That the general jurisdiction of the 
circuit and chancery courts of ac¬ 
tions for divorce is statutory rather 
than inherent is immaterial on the 
..r-® territorial extent of 
• j .*■ i" ■ ■ ■. of such courts with¬ 
in the state in suits for divorce be¬ 
tween parties domiciled in the state. 
Tenn.—^Brown v. Brown, 296 S.W, 356, 
155 Tenn. 530. 

Matrimonial actions 

It has been stated broadly that in 
matrimonial actions, jurisdiction is 
entirely statutory. 

N.T.—^Kunker v. Kunker, 246 N.T.S. 
118, 230 App.Div. 641—Goodwin v. 
Goodwin, 13 N.Y.S.2d 894, 172 Misc. 
118. 

Schwartz y. Schwartz, 106 N.T.S. 
2d 624. 

7.5 Ill,—Morrow v. Morrow. 145 N.E. 

2d 381, 15 Ill.App.2d 109. 

Mont.—^Wilson v. Wilson, 278 P.2d 
219, 128 Mont. 511—Shaw v. Shaw, 
208 P.2d 514, 122 Mont. 593—Emery 
V. Emery, 200 P.2d 251, 122 Mont. 
201. 

Neb.—Schwarting v, Schwarting,, 62 
N.W.2d 315, 158 Neb. 99. 

N.Y.—Caldwell v. Caldwell, 81 N.E.2d 
60, 298 N.Y. 146. 

Phillips V. Phillips, 150 N.Y.3.2d 
646, 1 A.D.2d 393, affirmed 138 N.E. 
2d 738, 2 N.T.2d 742, 157 N.T.S.2d 
378—Harris v. Harris, 110 N.Y.S.2d 
824, 279 App.Div. 542. 

Haas V. Haas, 51 N.Y.S.2d 931, 
183 Miss. 870. 

Staton V. Staton, 143 N.T.S,2d 
369. 

Or.—Esselstyn v. Casteel, 286 P.2d 
665, 204 Or. 219, modffled on other 
grounds 288 P.2d 214, 205 Or. 344, 
rehearing denied 288 P.2d 215, 205 
Or. 344. 

Wis.—Dovi V. Dovi, 13 N.W.2d 585, 
245 Wis. 50, 151 A.L.R. 1368— 
Swenson v. Swenson, 13 N.W.2d 531, 
245 Wis. 124. 

Express and incidental powers see in¬ 
fra § 70. 

7.10 Minn.—State ex rel. Gravelle v. 
Rensch, 40 N.W.2d 881, 230 Minfl. 
160—^Kienlen v. Kienlen, 34 N.W.2d 
351, 227 Minn. 137—Larsen v. 
Erickson, 24 N.W.2d 711, 222 Minn. 
363, 168 A.L.R. 788—^Warner v. 
Warner, 17 N.W.2d 58, 210 Minn. 69 
—Sivertsen v. Sivertsen, 269 N.W. 
413, 198 Minn. 207. 

7.15 Del.—Thompson v. Thompson, 
90 A.2d 484, 8 Terry 252. 

Neb.—Timmerman v. Timmerman, 81 


N.W.2d 135, 163 Neb. 704—Schwart¬ 
ing V. Schwarting, 62 ::.W.2d 315, 
158 Neb. 99—Harrington v. Grieser, 
48 N.W.2d 753, 154 Neb. 685—Dier 
V. Dier, 4 N.W.2d 731, 141 Neb. GS5- 

^•I>—Brandt v. Brandt, 33 N.W.2d 
620, 76 N.D. 99—Leifert v. Wolfer, 
24 N.W-2d 690, 74 N.D. 746, 169 
A.L.R. 633.- 

8. Mich.—Corpus Juris g.uoted[ iu 
Ritzer v. Ritzer, 220 N.W. S12, 814, 
243 Mich. 406. 

Or.—Corpus Juris quoted iu Wright 
V. Beveridge, ’51 P. 895, 896, 120 
Or. 244. 

19 C.J. p 19 note 47. 

9. Ala.—^Meares v. Meares, 56 So. 2d 
661, 256 Ala. 596—Tillery v. Tillery, 
115 So. 27, 217 Ala. 142—Corpus 
Juris cited iu Gabbert v. Gabbert, 
117 So. 214, 216, 217 Ala. 599. 

Ga.—Corpus Juris cited iu Evans v. 
Evans, 9 S.E.2d 254, 258, 190 Ga. 
364. 

Ill.—^Bremer v. Bremer, 122 N.E.2d 
794, 4 IlL.2d 190—^^feyer v. Meyer, 
99 N.E.2d 137. 409 Ill. 316—Clubb v. 
Clubb, 84 N.B.2d 366, 402 Ill. 390— 
Marcy v. Marcy, 79 N.E.’d 207, 400 
Ill. 152—Arndts v. Arndt, 78 N.E.2d 

. 272, 399 Ill.'490—Klajbor v. Klaj- 
bor, 75 N.E.2d 353, 398 Ill. 152— 
Ward V. Sampson, 70 N.E.2d 324, 
395 Ill. 353—Johnson v. Johnson, 45 
N.E.2d 625, 381 Ill. 362—Smith v. 
Smith, 166 N.E. 85, 334 Ill. 370— 
Smith V. Johnson, 151 N.E. 550, 321 
Ill. 134—Thomas v. Thomas, 95 N. 
E. 345, 250 Ill. 354. 

Holmes v. Holmes, 135 N.E.2d 
108, 10 Ill.App.2d 492—Tarvid v. 
T'arvid, 334 N.E.2d 525, 10 Ill.App. 
2d 153—^Pleasant v. Pleasant, 126 
N.E.2d 427, 5 Ill.App.2d 585—Guest 
V. Guest, 114 N.E.2d 326, 351 Ill. 
App. 148, appeal transferred, see 
111 N.E.2d 318, 414 Ill. 390—Tailby 
V. Tailby, 97 N.E.’d Gll, 342 Ill. 
App. 664—San Fillippo v. San Fil- 
lippo, 92 N.E.2d 201, 340 Ill.App. 
353—Pressney v. Pressney, 90 N.E. 
2d 119, 339 I11.APP. 371. 

Mich.—Herp v. Herp, 235 N.W. ^860, 
254 Mich.‘33—White v. White,-219 
N.W. 593, 242 Mich. 555. 

W.Va.—Nield v. Nield, 28 S.E.2d 825, 
126 W.Va. 430—White v. White, 146 
S.E. 376. 106 W.Va. 569. 

Wyo.—Corpus Juris cited in Urbach 
V. Urbach, 73 P.2d 953, 956, 52 Wyo. 
207, 113 A.L.R. 889. 

19 C.J. p 24 note 13, p 25 note 19 la]. 

10. Ala.—^Meares v. Meares, 56 So.2d 
661, 256 Ala. 596—^Darden v. Dar- 
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den. 29 So.2d 409, 249 Ala. 55—Bell 
V. Bell, 17 So.2d 666, 245 Ala. 478— 
Crimm v. Crimm, 99 So. 301, 211 
Ala. 13. 

Ariz.—^\’'an Ness v. Superior Court of 
State in and for Maricopa County, 
213 P.2d 899, 69 Ariz. 362. 

Ark.—Young v. Young, 178 S.W.2d 
994, 207 Ark. 36, 152 A.L.R. 327. 

Ill.—Bremer v. Bremer, 122 N.E.2d 
794, 4 I11.2d 190—Cross v. Cross, 
116 N.E.2d S92, 2 I11.2d 104—Clubb 

V. Clubb, 84 N.E.2d 366. 402 HI. 390 
— ^\\’'ard V. Sampson. 70 N.E.2d 324, 
395 Ill. 353—McFariin v. McFarlin, 

51 N.E.2d 520, 3S4 III. 428—Ander- 
, son V. Anderson, 44 N.E.2d 54, 35U 

Ill. 435—Smith v. Smith, 166 N.E. 
85, 334 Ill. 370—Smith v. Johnson, 
151 N.E. 550, 321 Ill. 134. 

Recklein v. Recklein, 64 N.E.2d 
787, 327 Ill.App. 641—Silkwood v. 
Silkwood, 262 Ill.App. 516. 

Mich.—^Binkow v. Binkow, 299 N.W. 
734, 298 Mich. 609—Herp v. Herp, 
235 N.W. 850, 254 Mich. 33. 

N.J.—Schluter v. Schluter, 93 A.2d 
211, 23 N.^.Super. 409. 

W.Va.—Everly v. Scuoemer, 80 S.E.2d 
334, 139 W.Va. 374—Taylor v. Tay¬ 
lor, 36 S.E.2d 601, 128 W.Va. 195— 
White V. White, 146 S.E. 376, 106 

W. Va. 569. 

Wis.—Ex parte Grbic, 174 N.W. 546, 
170 Wis. 201, 8 AL.R. 325. 

Wyo.—^Urbach v. Urbach, 73 P.2d 953, 

52 Wyo. 207, 113 A.L.R. 889. 

19 C.J. p 24 note 13. 

Jurisdictiou does uot exist iudepeud- 
eut of statute 

Ala.-^Meares v. Meares, 56 So.2d 661, 
256 Ala. 596. , 

Jurisdictiou is strictly statutory 

Mich.—^Newton v. Security Nat. Bank 
of Battle Creek, 37 N.W.2d 130, 324 
Mich. 344—^Hatch v. Hatch, 36 N.W. 
2d 152, 323 Mich. 581—Maslen v. 
Anderson, 128 N.W. 723, 163 Mich. 
477. 

Limited aud special jurisdictiou 
In divorce cases the courts of eq¬ 
uity do not sit in the exercise of 
their general equitable jurisdiction 
but as a divorce court. 

Md.—^Emerson v. Emerson, 87 A. 1033, 
120 Md. 584. 

Equity invoked iu aid of execution of 
statute 

Although divorce is an equitable 
action, court may not assume a ju¬ 
risdiction not given it by statute be¬ 
cause divorce is primarily a statutory 
action, and equity is invoked in aid 
of execution of statute. 
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on statute rather than on its general equity pow¬ 
ers,although a court may exercise its powers 
within the limits of the jurisdiction conferred by 
statute.iO-iO Ordinarily, the scope of jurisdiction 
in divorce matters is to be determined by reference 
to the statutes alone without regard to the general 
equitable powers of the court, since courts of 
equity have no inherent powers in cases of di- 
vorce.10.20 has been taken, however, that, 

where no special tribunal has been created for di¬ 
vorce cases, courts of equity should assume cogni¬ 
zance of such actions.^i 

The jurisdiction of a court of equity to annul mar¬ 
riages is discussed in Marriage § 52, and jurisdiction 
of such court to entertain an independent suit for 
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alimony or for allowance for separate maintenance 
is considered in Husband and Wife § 614. 

Ecclesiastical courts. At the time of the estab¬ 
lishment of the United States as an independent na¬ 
tion and the adoption of the common law of Eng¬ 
land by the several states, matrimonial causes in 
England were within the exclusive jurisdiction of 
the ecclesiastical courts.^^ These courts derived 
their commissions from the church, and in the de¬ 
termination of matrimonial causes the canonical 
law was applied almost cntirely.13 Ecclesiastical 
courts were not established in any of the United 
States as a part of its judicial system,!'^ and con¬ 
sequently up to the time of the creation of courts 
with a jurisdiction in divorce actions, ecclesiastical 


Arlz.—^Van Ness v. Superior Court of 
State in and for Maricopa County, 
213 P.2d 899, 69 Ariz. 362. 
limited divorce 

Equity jurisdiction to decree sepa¬ 
ration or limited divorce did not 
exist under common law, but is cre¬ 
ated and defined by statute. 

N.T.—^Reisman v. Beisman, 46 N.T.S. 
2d 335. 

In Virginia the jurisdiction of a 
court of equity in cases of divorce a 
vinculo depends wholly on statute. 
Va.—Bailey v. Bailey, 200 S.B. 622, 
172 Va. 18—Bray v. Landergren, 
172 S.E. 252, 161 Va, 699—Mc- 
Cotter V. Carle, 140 S.E. 670, 149 
Va. 584—^Blankenship v. Blanken¬ 
ship, 100 S.B. 538, 125 Va. 595. 

10.5 Ill.—Bremer v, Bremer, 122 N, 
E.2d 794, 4 I11.2d 190—Cross v. 
Cross, 116 lSr.E.2d 892, 2 I11.2d 

104—Persico v. Persico, 100 N.E, 
2d 904, 409 Ill. 60S—Marcy v. Mar- 
cy, 79 N.E.2d 207, 400 Ill, 152— 
Arndt v. Arndt, 78 N.E.2d 272, 399 
Ill. 490—^Ward v. Sampson, 70 N. 
E.2d 324, 395 Ill. 353—Johnson v. 
Johnson, 45 N.E.2d 625, 381 Ill. 
362. 

Holmes v. Holmes, 135 N.E.2d 
108, 10 Ill.App.2d 492—Tarvid v. 
Tarvid, 134 ]Sr.E.2d 525, 10 Ill.App. 
2d 153—Pleasant v. Pleasant, 126 
N.E.2d 427, 5 Ill.App.2d 585—Guest 
V. Guest, 114 lsr.E.2d 326, 351 Ill. 
App. 148, appeal transferred, see 
111 ]Sr.E.2d 318, 414 Ill. 390—Tailby 
V. Tailby, 97 N.B.2d 611, 342 Ill. 
App. 664. 

Extent of general equity powers im¬ 
material 

Begardless of the extent of its 
equity powers in other matters, a 
court cannot assume any powers in 
divorce actions or proceedings other 
than are conferred by statute. 

Wis.—Towns v. Towns, 176 N.W. 
216, 171 Wis. 32. 

10.10 Ill.—Clubb V. Clubb, 84 N.E.2d 
366, 402 Ill. 390—^Ward v. Sampson, 


70 N.E.2d 324, 395 Ill. 353—John¬ 
son V. Johnson, 45 3Sr.E.2d 625, 381 
Ill. 362. 

Tailby v. Tailby, 97 N.E.2d 611, 
342 Ill.App. 664—San Fillippo v. 
San Fillippo, 92 N.E.2d 201, 340 Ill. 
App. 353. 

10.15 Ark.—Toung v. Young, 178 S. 
W.2d 994, 207 Ark. 36, 152 A.L.R. 
327. 

Ill.—Meyer v. Meyer, 99 N.E.2d 137, 
409 Ill. 316—Clubb v. Clubb, 84 N.E. 
2d 366, 402 Ill. 390—Klajbor v. 
Klajbor, 75 N.E.2d 353, 398 Ill. 152. 

Pressney v. Pressney, 90 N.E.2d 
119, 339 I11.APP. 371. 

Decrees and orders 
Authority to make decrees and or¬ 
ders in divorce cases must be found 
in statute. 

Mich.—Gumbin v. Gumbin, 60 N.W.2d 
149, 337 Mich, 283—Hintz v. Keidan, 
222 N.W. 722, 245 Mich. 306. 

Bevestment 

Circuit courts do not have jurisdic¬ 
tion over a divorce case by revest- 
ment subsequent to thirty days fol¬ 
lowing entry of final decree of di¬ 
vorce. 

Ill.—^Meyer v. Meyer, 99 N.E.2d 137, 
409 Ill, 316. 

Principles of equity jurisdiction not 
applicable 

Ordinary principles of equity juris¬ 
diction do not obtain in divorce pro¬ 
ceedings. 

Mich.—Gumbin v. Gumbin, 60 N.W. 2d 
149, 337 Mich. 283—Hintz v. Keidan, 
222 N.W. 722, 245 Mich. 306. 

Consideration of general equities 
Jurisdiction of court in divorce 
proceeding is not helped by consider¬ 
ation of general equities. 

Mich,—^Wieser v. Richter, 225 N.W. 
542, 247 Mich. 52. 

10.20 Ill.—^Arndt v. Arndt, 78 N.E.2d 
272, 399 Ill. 490—^Johnson v. John¬ 
son, 45 N.E.2d 625, 381 Ill. 361. 

Pleasant v. Pleasant, 126 N.E.2d 
427, 5 Ill.App.2d 585—San Fillippo 
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V. San Fillippo, 92 N.E.2d 201, 340 
Ill.App. 353—Pressney v. Pressney 
90 N.E.2d 119, 339 Ill.App. 371. 
Mich.—^Newton v. Security Nat. Bank 
of Battle Creek, 37 N.W.2d 130, 324 
Mich. 344—^Rlaslen v. Anderson’, 128 
N.W. 723, 163 Mich. 477. 

W.Va.—^Nield v. Nield, 28 S.B.2d 825, 
126 W.Va. 430. 

In Virginia courts of equity have 
no inherent power to dissolve mar¬ 
riage. 

Va.—McCotter v. Carle, 140 S.E. 670, 
149 Va. 584—Blankenship v. Blan¬ 
kenship, 100 S.E. 538, 125 Va. 595. 

11 . Cal.—Sharon v. Sharon, 7 P. 456, 
635, 8 P. 709, 67 C. 185. 

Colo.—Stebbins v. Anthony, 5 Colo. 
348. 

In TTtah in a case in which juris¬ 
diction of courts of the territory, pri¬ 
or to admission to statehood, was un¬ 
der consideration, the view was taken 
that the granting of divorces be¬ 
longed to chancery jurisdiction, 
which was conferred in general terms 
on the supreme and district courts by 
the Organic Act. 

Utah.—In re Christiansen, 53 P. 1003, 
17 Utah 412, 70 Am.S.R. 794, 41 
L.R.A. 504. 

12. Ind.— Corpus Juris quoted in 
McHie V. McHie, 16 N.E.2d 987, 997, 
106 Ind.App. 152. 

N.T.— Corpus Juris Secundum cited 
in In re Lindewall’s Will, 39 N.E. 
2d 907, 910, 287 N.T. 347, 139 A.L.R. 
1301. 

19 C.J. p 24 note 9. 

13. Nev.—^Danforth v. Danforth, 166 
P. 927, 40 Nev. 435, 

19 C.J. p 24 note 10. 

14. Del.—du Pont v. du Pont, 83 A.2d 
3 05, 7 Terry 280, error dismissed 90 
A.2d 467, 8 Terry 229—Brown v. 
Brown, 29 A.2d 149, 3 Terry 157. 

Nev.—Danforth v. Danforth, 16C P* 
927, 40 Nev. 435. 

19 C.J. p 24 note 11. 
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law relating* to divorce remained unadministered 
for want of a tribunal.^5 

§70. - By Statute 

a. General considerations 

b. Construction and operation of statutes 


DIVORCE §§ 69-70 

a. General Considerations 

Constitutional and statutory provisiors govern as to 
what court has jurisdiction cf an action for a divorce. 

Constitutional and statuter}.* provisions crover:: as 
to what courts nave jurisdiction and as to the nature 
and extent of the jurisdiction in divorce cases.In 


15. Nev.—Danforth v. Danforth, su¬ 
pra. 

19 C.J. p 24 note 12. 

It has been held, however, that the 
ecclesiastical law of England became 
part of the common law of Virginia 
and, therefore, that statutes author¬ 
izing Virginia courts to grant a di¬ 
vorce a mensa are declaratory of the 
common law. 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

16. Ind.—Ewing v. Ewing, 24 Ind. 
468. 

19 C.J. p 25 note 23. 

In Alabama 

(1) Jurisdiction of divorce cases is 
vested in courts of equity by statute. 
Ala.—^Vaughan v. Vaughan, 100 So.2d 

1 . 

(2) Courts on which jurisdiction to 
grant divorces has been conferred 
are, in this regard, courts of statu¬ 
tory and limited jurisdiction. 

Ala.—Spencer v. Spencer, 47 So.2d 
252, 254 Ala. 22—Ex parte Johnson, 
192 So. 508, 238 Ala. 584—Gabbert 
V. Gabbert, 117 So. 214, 217 Ala. 
599. 

(3) Jurisdiction of divorce cases in 
equity is statutory and limited. 

Ala.—Bell v. Bell, 17 So.2d 666, 245 
Ala. 478—Phillips v. Ashworth, 124 
So. 519, 220 Ala. 237—Tillery v. 
Tillery, 115 So. 27, 217 Ala. 142. 

(4) Courts of equity in exercising 
jurisdiction of divorce actions con¬ 
ferred by statute are courts of spe¬ 
cial and limited jurisdiction. 

Ala.—^Vaughan v. Vaughan, 100 So.2d 
1—Harbin v. Harbin, 32 So.2d 537, 
249 Ala. 616—Crimm v. Crimm, 99 
So. 301, 211 Ala. 13—^Martin v. Mar¬ 
tin, 55 So. 632, 173 Ala. 106. 

In California 

The constitution confers general 
jurisdiction of divorce suits on the 
superior court. 

Cal—In re McNeil's Estate, 100 P. 

1086, 155 C. 333. 

In Connecticut 

By Gen.St.l918, § 5174, Gen.St.l930 
§ 5174, exclusive jurisdiction was 
conferred on the superior court to 
grant divorces for specified offenses 
and to make certain specified orders 
relating to matters which are inci¬ 
dental to the principal action. 

Conn.—Dunham v. Dunham, 117 A. 

504, 97 Conn. 440. 

In Delaware 

(1) The constitution vests jurisdic¬ 
tion of divorce suits in the superior 
court. 
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Del.—D. V. D., 20 A.2d 139, 2 Terry 
263. 

(2) Such jurisdiction also exists by 
virtue of statute. 

Del.—Thompson v. Thompson, Super., 
90 A.2d 484, 8 Terry 252—^Wilkins 
V. Wilkins, 45 A.2d 536, 4 Terry 
245. 

In Florida 

(1) The courts of Florida have the 
power to grant decrees of divorce, 
providing for alimony, temporary and 
permanent, and attorney’s fees. 

Fla.—Burkhart w Circuit Court of 

Eleventh Judicial Circuit, 1 So.2d 
872, 146 Fla. 457. 

(2) By statute, the circuit courts 
as courts of equity have jurisdiction 
of divorce causes. 

Fla.—Meloche v. Meloche, 133 So. 339, 
101 Fla. 659, affirmed 140 So. 319, 
101 Fla. 659. 

(3) Proceeding for divorce is a suit 
in equity within constitutional provi¬ 
sion prescribing jurisdiction of cir¬ 
cuit court, and in such a proceeding 
the circuit court has jurisdiction. 

Fla.—State ex rel. Watson v. Rogers, 

86 So.2d 645. 

In Creorgia 

Under a statute conferring on the 
superior courts exclusive jurisdiction 
in divorce cases and also in equity 
cases, a superior court which grants 
equitable relief prayed in a petition 
for divorce may also as a legal reme¬ 
dy grant the divorce, exercising in 
the one case its chancery powers and 
in the other its power as a court of 
law. 

Ga.—Schooler v. Schooler, 77 Ga. 601. 
:En niinois 

A city court, as a court of general 
jurisdiction within limits of city 
where located, has jurisdiction to 
hear and determine divorces. 

Ill.—Cullen V. Stevens, 58 N.E.2d 456, 
389 Ill. 35—Smith v. Herdlicka, 154 
N.E. 414, 323 III. 585. 

In Indiana 

Court of general jurisdiction has 
jurisdiction in action for divorce. 

Ind.—Carithers v. Carithers, 65 N.E. 

2d 640, 116 Ind.App. 607. 

In Sentneky 

(1) Divorce proceedings are within 
equity courts’ exclusive cognizance, 
Ky.—Roper v. Roper, 47 S.W.2d 517, 

214 Ky. 658, followed in Singleton 

V. Singleton, 53 S.W.2d 1111, 245 
Ky. 854—Sebastian v. Rose, 122 S. 

W. 120, 136 Ky. 197. 

(2) In an early case it was said 
that the Louisville chancery court 

241 


[had general chancery :urlsdi<‘ti du. 
, and. therefore, had generr.: jun.-^dic- 
; tion of the subject matter cf a 
! suit for divorce. 

Ky.—Johnson v. Johnson. 12 Bush 
4S5. 

In Donisiaua Act 1916 No. 269 ? 1, 
providing that married person.® liv¬ 
ing separate and apart for seven 
years may sue for divorce “in th^.- 
courts of the State of his or her 
residence,” provided such re.sideHr‘»^ 
shall have been continuous for seven 
years, etc., was not unconstitutional 
as extraterritorial in its effect, but 
meant that either party may sue in 
the courts of Louisiana of his or 
her residence, the phrase “of his or 
j her residence” modifying “courts” 

I and not “State.” 

La.—Dodds V. Pope, 93 So. IDS, 152 
La. 397. 

In Maryland 

(1) Equity courts have jurisdiction 
over marital status of parties with 
power to decree divorces. 

Hd.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183—Pitt.s v. Pitts, 39 
A.2d 300. 181 Ivid. 182—Tull v. Tull, 
191 A. 572, 172 Md. 213, 110 A.L.R. 
743. 

(2) This jurisdiction of courts of 
equity in divorce cases is conferred 
by statute, and the statute limits and 
prescribes such jurisdiction. 

Md.—Murray v. Murray, 107 A. 550. 
134 Md. 653. 

(3) Circuit court had jurisdiction 
of suit for absolute divorce at the 
suit of the husband, on the ground 
of the -wife’s alleged adultery, not¬ 
withstanding decree for partial di-- 
vorce previously passed by another 
circuit court at the suit of the wife, 
Md.—^Williams v. Williams, 142 A, 

510, 156 Md. 10. 

(4) Early statutes. 

Md.—Bayly v. Bayly, 2 Md.Ch. 326— 
Brown v. Brown, 2 Md.Ch. 316. 

In M&ssaclinsetts 

(1) Superior court, sitting as a 
court of original and general jurisdic¬ 
tion, has jurisdiction of libel for 
divorce. 

Mass.—Holt V. Holt, 149 N.E. 40, 253 
Mass. 411. 

19 C.J. p 25 note 23. 

(2) The superior court, if the pro¬ 
cedure is not specially prescribed, 
may hear and determine all matters 
pertaining to divorce cases according 
to the course of proceedings in ec« 
clesiastical and equity courts. 
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some jurisdictions probate courts have been vested | with jurisdiction in divorce cases, and under some 


Mass.—Stone v. Duffy, 106 N.E. 595, 
219 Mass. 178. 

In Michigrau 

(1) Courts are authorized to grant 
divorce. 

Mich.—Ritzer v. Ritzer, 220 N.W. 812, 
243 Mich. 406. 

(2) Jurisdiction of circuit court in 
chancery in divorce proceedings is 
entirely statutory. 

Mich.—^\Vinter v. Winter, 260 N.W. 
97, 270 Mich. 707—Toth V. Toth. 217 
N.W. 913, 242 Mich. 23, 56 A.L.R. 
839—^Kutchai v. Kutchai, 207 N.W. 
818, 233 Mich. 569—Heck v. Bailey, 
169 N.W. 940, 204 Mich. 54. 

In Minnesota 

(1) The district court has no pow¬ 
er in respect of divorce except as 
such power has been given by stat¬ 
ute. 

Minn.—Sivertsen v. Sivertsen, 269 N. 
W. 413, 198 Minn. 207. 

(2) District courts have * original 
exclusive jurisdiction in divorce pro¬ 
ceedings. 

Minn.—Sessions v. Sessions, 226 N.W. 
211, 178 Mmn. 75, reargrument de¬ 
nied 226 N.W. 701, 178 Minn. 75. 

In Mississippi 

(1) Under Const.1890, § 159, chan¬ 
cery court is court of general juris¬ 
diction with jurisdiction of divorce 
proceeding. 

Miss—^Kirby v, Kent, 160 So. 569, 172 
Miss. 457, 99 A.L.R. 1303. 

(2) Under early statute, it was 
held that chancery court of a certain 
county had jurisdiction of the sub¬ 
ject matter of a divorce suit. 

Miss.—Clark v. Slaughter, 38 Miss. 
64. 

In Missouri 

(1) Circuit courts, as courts of 
general jurisdiction, have jurisdiction 
in the trial of divorce cases. 

Mo.—^Van Emelen v. Van Emelen, 
App., 166 S.W.2d 802. 

(2) Under Rev.St.l929, § 1351, St. 
Annot. § 1351, circuit court had juris¬ 
diction of proceeding for divorce. 
Mo.—Ray v. Ray, 50 S.W.2d 142, 330 

Mo. 530. 

Walton V. Walton, App., 6 S.W.2d 
1025. 

(3) The view was taken, however, 
that, in divorce proceeding, circuit 
court exercised “general,” as distin¬ 
guished from "special statutory,” ju¬ 
risdiction. 

Mo.—Ray v. Ray, supra. 

(4) An early statute provided that 
the circuit court, sitting as a court 
of chancery, should have jurisdiction 
in all causes of divorce, alimony, and 
maintenance. 

Mo.—^Mangels v. Mangels, C Mo.App. 
481. 

In N'ew Jersey 

Jurisdiction of court of chancery in 
divorce cases is statutory. 


N.J.—McCormack v. McCormack, 129 
A. 212, 3 N.J.Misc. 624. 

19 C.J. p 25 note 23. 

In ISTew York 

The supreme court has general ju¬ 
risdiction over all matrimonial ac¬ 
tions. 

N.Y.—^Harris v. Hams, 110 N.T.S.2d 
824, 279 App.Div. 542. 

Staton V. Staton, 143 N.T.S.2d 
369. 

In Ohio 

(1) By reason of a change in the 
statute, in a divorce action court has 
authority to exercise full equity pow¬ 
ers and jurisdiction. 

Ohio.—Clark v. Clark, 136 N.E.2d 52, 
165 Ohio St. 457. 

(2) Prior rule was that in action 
for divorce court of common pleas 
did not possess general equity pow¬ 
ers but could exercise only such pow¬ 
ers as the statutes expressly gave 
and such as were necessary to make 
its orders and decrees effective. 

Ohio.—Miller v. Miller, 97 N.E,2d 213, 

154 Ohio St. 530.. 

Hardin v. Hardin, App., 115 N.E. 
2d 167—Shively v. Shively, 95 N.E. 
2d 276, 88 Ohio App. 7—Owens v. 
Owens, 88 N.E.2d 922, 85 Ohio App. 
414—Teske v. Teske, App., 80 N.E. 
2d 517, appeal dismissed 80 N.E.2d 
677, 150 Ohio St. 126. 

(3) Court of common pleas, if it 
determines that plaintiff is entitled 
to a divorce, has the power to deal 
with the question as to property, 
guided by the financial situation of 
the parties, their probable income, 
and present means of support. 

Ohio.—Stark v. Stark, 28 Ohio N.P., 
N.S., 36. 

(4) Insolvency court has jurisdic¬ 
tion equal to and like common pleas 
courts in divorce and alimony mat¬ 
ters. 

Ohio.—Addams v. State, 135 N.E. 667, 
104 Ohio St. 475. 

Rea V, Fornan, App., 46 N.E.2d 
649, rehearing denied 46 N.E.2d 064 
and motions overruled 46 N.E.2d 
667. 

In Oregon 

(1) Circuit court when acting in a 
divorce suit is exercising a special 
power conferred on it by statute, 
and is a court of special and inferior 
jurisdiction, such jurisdiction being 
limited by the terms of the statute 
conferring the power. 

Or.—Burnett v. Hatch, 266 P.2d 414, 
200 Or. 291—Pachkofsky v. Pach- 
kofsky, 236 P.2d 320, 192 Or. 627— 
Zipper V. Zipper, 235 P.2d 866, 192 
Or. 568—Gamer v. Garner, 189 P.2d 
397, 182 Or. 549. 

(2) In an earlier case, it was held 
that the circuit court in divorce suits 
IS a court of general and superior ju¬ 
risdiction. 


Or.—In re Stewart’s Estate, 223 P 
727, 110 Or. 408. 

In the Philippine-Islands jurisdic¬ 
tion, which was vested in the ec¬ 
clesiastical courts during the Span¬ 
ish regime, was later conferred on 
courts of first instance. 

Philippine.—Yanez v. Puster, 29 Phil¬ 
ippine 606—Ibanez v. Ortiz, 5 Phil¬ 
ippine 325—Benedicto v. De la Ra¬ 
ma, 3 Philippine 34, reversed on 
other grounds 26 S.Ct. 485, 201 U.S. 
303, 50 L.Ed. 765—Yangco v. Rohde, 
1 Philippine 404. 

In Rhode Island 

By statute, the superior court is 
the divorce court with exclusive orig¬ 
inal jurisdiction. 

R.I.—Sullivan v. Sullivan, 26 A.2d 
536, 68 R.I. 25—Budlong v. Bud- 
long, 152 A. 256, 51 R.I. 113—Hur- 
vitz V. Hurvitz, 116 A. 661, 44 R.I. 
243. 

In Tennessee 

Concurrent jurisdiction exists in 
the chancery and circuit courts as to 
divorce suits. 

Tenn.—Kizer v. Bellar, 241 S.W.2d 
561, 192 Tenn. 540—Browder v. 

Browder, 221 S.W.2d 526, 188 Tenn. 
488. 

In Texas 

(1) The constitution and statute 
provide that the district court shall 
have jurisdiction in divorce cases. 
Tex.—Aucutt V. Aucutt, 62 S.W.Sd 

77, 122 Tex. 518, 89 A.L.R. 1198. 

(2) Under statute criminal district 
court of Nueces County had jurisdic¬ 
tion to hear and determine suit for 
divorce. 

Tex.—Davis v. Davis, Civ.App., 6 S. 
W.2d 810. 

In Virgin Islands 

Under its Organic Act and local 
statute. Virgin Islands district court 
has jurisdiction over divorce. 

Mass.—Chittick v. Chittick, 126 N.E. 
2d 495, 332 Mass. 554. 

In Virginia 

Jurisdiction of courts to grant di¬ 
vorces is special, statutory, and lim¬ 
ited. 

Va.—Chandler v. Chandler, 112 S.E. 
856, 132 Va. 418. 

In West Virginia 

The circuit court has jurisdiction 
of divorce suits. 

W.Va.—McCorkle v. Bonchelle, 62 S. 
E.2d 233, 133 W.Va. 409. 

In Wisconsin 

The circuit court has power to en¬ 
tertain a divorce suit. 

Wis.—Zlindra v. Zlindra, 32 N.W.2d 
656, 252 Wis. 606—Halmu v. Hal- 
mu, 19 N.W.2d 317, 247 Wis. 124. 

17. Colo.—Stebbins v. Anthony, 5 
Colo. 348. 

19 C.J. p^25 note 24. 
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statutes county courts may have jurisdiction where j 
the alimony asked does not exceed a certain sum.’^ ' 

I 

The authority of courts in divorce proceeding's is j 
confined to the exercise of such express or inciden¬ 
tal powers as are conferred by statute.^^ It has ! 
been held that the divorce court, being one of limited 
jurisdiction, is confined to powers expressly con- | 
ferred on it,i9-5 and there are cases in which the 
broad statement has been made that jurisdiction m \ 
matrimonial actions is limited to such powers as 
are expressly conferred by statute.^^-^O xhe exer¬ 
cise of jurisdiction must conform to the statutory 
requirements,20 and it depends on the causes named 
in the statute.2i It has been variously stated that 
jurisdiction is dependent on strict compliance 
with,21-5 and on substantial conformity to,2i*io the I 
statute. I 
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The legislature cannot confer jurisdiction retro- 
ipectivch' so as to give vitality to a decree of di¬ 
vorce which is otherv.'ise void for v.'ant of jurisdic¬ 
tion ov'jr the person of defendant.-'- 

Wherc, under the controHi::g law, ah nersons law- 
fulh' married are cntirlefl to all the rights anrd rem¬ 
edies conferred by law on parties to either civil or 
religious marriages, a statute providing that a di¬ 
vorce can be decreed only in a purely civil marriage 
is in valid. 2 2 

b. Construction and Operation of Statutes 

A statute granting to a court concurrent jurisdiction 
with another court which has jurisdiction in divorce cases 
is sufficient to confer jurisdiction of actions for divorce. 

A statute providing that a particular court shall 
have concurrent jurisdiction with another court 
which has jurisdiction to grant a divorce has been 


In MassacliTLsetts 

(1) Under St.l921 c 466 § 2. pro¬ 
bate court had jurisdiction of divorce 
case transferred from superior court 
on withdrawal of libelee’s appear¬ 
ance. 

Mass.—Clarke v. Clarke, 159 N.E. 
750, 262 Mass. 297. 

(2) It was necessary that jurisdic¬ 
tion of probate court,' under St.l922 
c 532 § 6a, to hear libels for divorce, 
should be exercised within territorial 
limits of county to which it was con¬ 
fined, unless case VN^as transferred 
under Gen.Li. c 215 § 1, and c 217 § 8, 
to probate judge of another county, 
or heard by another judge thereof. 
Mass.—Holt V. Holt, 149 N.E. 40, 253 

Mass. 411. 

(3) Other cases involving jurisdic¬ 
tion of probate court. 

Mass.—Hersey v. Hersey, 171 N.E. 
815, 271 Mass. 545, 70 A.L.R. 518. 

In Ohio 

A statute conferring on probate 
courts in particular counties juris¬ 
diction to hear and determine cases 
in divorce was held valid. 

Ohio.—Geiger v. Geiger, 159 N.E. 350, 
25 Ohio App. 461, affirmed 160 N.E. 
28, 117 Ohio St. 451. 

In Oklahoma 

(1) The territorial legislature had 
power to, and did, confer jurisdiction 
on probate courts. 

Okl.—Irwin v. Irwin, 41 P. 369, 3 
Okl. 186. 

(2) It had power to, and subse¬ 
quently did, repeal the statute grant¬ 
ing jurisdiction. 

Okl.—Irwin v. Irwin, supra. 

In Utah 

(1) From the earliest history of 
the territory probate courts exer¬ 
cised jurisdiction in divorce cases 
until congress stripped them of this 
power in 1887, 


Utah.—Amy v. Amy, 42 P. 1121, 12 
Utah 878, affirmed 18 S.Ct. S02. 171 
U.S. 179, 43 L.Ed. 127. 

(2) An act of congress of June 23, 
1874 § 3 contained a provision that 
courts of probate shall have juris¬ 
diction of suits for divorce for stat¬ 
utory causes concurrently with the 
supreme court. 

Utah.—In re Christiansen, 53 P. 1003, 
17 Utah 412, 70 Am.S.R. 794, 41 L. 

R. A, 50—^Whitmore v. Harden, 1 
P. 465, 3 Utah 121. 

(3) The act of 1852 of the terri¬ 
torial legislature, as it purported to 
confer jurisdiction on probate courts 
to determine divorce suits, was held 
void, 

Utah.—In re Christiansen, supra. 

(4) On the other hand, some earlier 
cases had upheld the validity of the 
act of 1852. 

Utah.—Kenyon v. Kenyon, 24 P. 829, 
3 Utah 431—^Vhitmore v. Harden, 
1 P. 465, 3 Utah 121, overruling 
Cast V. Cast, 1 Utah 112. 

18. Colo.—Carlton v. Carlton, 96 P. 
995, 44 Colo. 27. 

Wis,—State v. Smith, 19 TVis. 531. 

19 C.J. p 25 note 25. 

19. Ill.—Silkwood V. Silkwood, 262 
Ill,App. 516. 

Mo.—Watts V. Watts, 263 S.W. 421, 
304 Mo. 361. 

N.Y.—^Ackerman v. Ackerman, 93 N. 
E. 192, 200 N.Y. 72—Erkenbrach v. 
Erkenbrach, 96 N.Y. 456. 

Crouch V. Crouch, 183 N.Y.S. 657, 
193 App.Div. 221—White v. White, 
138 N.Y.S. 1082, 154 App.Div. 250. 

Cohen v. Cohen, 103 N.Y.S.2d 426, 
200 Misc. 19—Waddey v. Waddey, 
6 N.Y.S.2d 163, 168 Misc. 904—To- 
ber V. Tober, 284 N.Y.S. 8, 157 
Misc. 551—Ryan v. Ryan, 229 N.Y. 

S. 511, 132 Misc. 339. 

Wis.—^Ex parte Grbic, 174 N.W. 546, 
170 Wis. 201, 8 A.L.R. 325. 
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Broad lu-terpretation of statutes 
Wash.—Palmer v. Palmer, 258 P.2d 
475, 42 Wash.2d 71.5—^Arneson v. 
Arneson, 227 P.2d 1016, 33 Wash. 
2d 99. 

19.5 Or.—Scott V. Scott, 282 P.2d 
658. 20i Or. 291—Puohkofsky v. 
Paehkofsky, 236 P.2d 320, 192 Or. 
627—Zipper v. Zipper, 233 P.2d 
S6C, 192 Or. o6S. 

19.10 N.Y.—Langerman v. Langer- 
man, 104 N.E.2d S57, 303 N.Y. 465. 

Adelman v. Adelman, 161 N.Y.S. 
2d 498, 3 A.D.2d 839. 

20. Ala.—Crossman v. Crossman, 33 
Ala. 486. 

Ga.—Parish v. Parish, 32 Ga. 653. 
N.C.—Long V. Long, 175 S.E. 85, 206 
N.C. 706. 

Or.—Tolls V. Tolls, 85 P.2d 366, 160 
Or. 317, 119 A.L.R. 1370. 

19 C.J. p 25 note 27. 

21. Mich.—^Vander Laan v. Vander 
Laan, 199 N.W. 661, 228 Mich, 52. 

N.C.—Saunderson v. Saunderson, 141 
S.E. 572, 195 N.C. 169. 

Pa.—Smock v. Smock, 1 Pa.Dist. & 
Co. 426. 

19 C.J. p 25 note 28. 

Exclusiveness of statutory grounds 
for divorce in general see supra 
14, 15. 

21.5 Tenn.—Turner v. Bell, 279 S.W. 
2d 71, 198 Tenn. 232, certiorari de¬ 
nied 76 S.Ct. 83, 350 U.S. 842, 100 
L.Ed. 751. 

21.10 Del.—Wilkins v. Wilkins, 45 
A.2d 536, 4 Terry 245. 

22. Colo.—Israel v. Arthur, 1 P. 
438, 7 Colo. 5. 

Utah.—In re Christiansen, 53 P. 1003, 
17 Utah 412, 70 Am.S.R. 794, 41 L. 
R.A. 504. 

23. Puerto Rico.—^Luzunaris v. Pas¬ 
tor, 3 Puerto Rico 217. 
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regarded as sufficient to confer such jurisdiction, 
as, for example, where provision is made for con¬ 
current jurisdiction in civil cases-» or in civil 
cases at law and in equity.-^ Further, even less 
specific statutory provisions have been regarded as 
sufficient to confer jurisdiction.-'^ Under a statute 
giving a court concurrent jurisdiction with another 
court in all actions at law or in equity where the debt 
or sum claimed, or the value of the property or mat¬ 
ter or amount of money in controversy, does not ex¬ 
ceed a specified amount, the view has been taken 
that the court on which concurrent jurisdiction is so 
conferred has jurisdiction of an action for divorce 
if the amount of property involved does not exceed 
that amount,-^ but it has been held that a statute 
conferring jurisdiction on a court in civil cases in 
which the amount due and claimed, or the value 
of the property, shall not exceed a specified amount 
does not confer jurisdiction to grant a divorce.^^ 

A statute permitting appeals to a supreme court 
whose duty it is to make such a decree as shall be 
just “according to the facts ascertained in the su¬ 
perior court" confers only appellate jurisdiction of 


divorce cases.^® 

A statute conferring jurisdiction to grant divorces 
under certain conditions is not ordinarily given a 
retrospective operation.^! The view has been ex¬ 
pressed that the repeal of all statutes relating to di¬ 
vorce deprives the courts of their jurisdiction in di¬ 
vorce actions, and terminates their jurisdiction even 
in pending actions, unless the repealing act contains 
a saving clause.^^ 

§ 71. Domicile or Residence of Parties 

a. Domicile as basis of jurisdiction 

b. Statutes requiring residence or in¬ 

habitancy 

c. Matrimonial domicile 

a. Domicile as Basis of Jurisdiction 

Jurisdiction of a divorce action is founded on domicile; 
and in order for a court to have jurisdiction to dissolve 
a marital status, it is necessary and may be sufficient 
that one of the spouses is domiciled in the state. 

As a general rule, jurisdiction of a divorce action 
is founded on domicile.32.50 Thus, the courts of a 


24. Ind.—Ewing v. Ewing, 24 Ind. 
468. 

19 C.J. p 25 note 29. 

25. Ind.—Herron v. Herron, 16 Ind. 
129. 

19 C.J. p 25 note 29. 

26. Ind.—Ellis v. Hatfield, 20 Ind. 

101 . 

19 C.J. p 25 note 29. 

27. N.T.—Forrest v. Forrest, 25 N. 
T. 501. 

19 C.J. p 25 note 39. 

In TTtali 

(1) In a case in which jurisdiction 
of the courts of the territory was 
under consideration, the view was 
taken that, if causes for divorce are 
specified by statute but no court is 
designated in terms to take juris¬ 
diction thereof, it is the duty of su¬ 
perior courts of general jurisdiction 
to take cognizance of divorce cases 
so that the statute may not fail for 
want of a proper tribunal. 

Utah.—Cast v. Cast, 1 Utah 112. 

(2) Compare Utah cases supra §§ 
69, 70 a. 

28. Colo.—Stebbins v. Anthony, 6 
Colo. 348. 

Wis.—State v. Smith. 19 VVis. 531. 

29. Ill.—^Heatherwick v. Heather- 
wick, 32 Ill. 73. 

30. N.C.—^Holloman v, Holloman, 22 
N.C. 270. 

Appeal in divorce case in general see 
infra §§ 186-195. 

31. N.T.—Jarvis v. Jarvis, 3 Edw. 
462. 

19 C.J. p 26 note 35. 

Retrospective operation of divorce 
statutes in general see supra § 8. 


32. Ohio.—State v. Kelley, 25 Ohio 
Cir.Ct.,N.S., 1. 

Wis.—Hicks v. Hicks, 48 N.W. 495, 
79 Wis, 465. 

19 C.J. p 26 note 36. 

32.50 U.S.—Williams v. State of N. 
a, N.C., 65 S.Ct. 1092, 325 U.S. 226, 
89 L.Ed. 1577, 157 A.L.R. 1366, re¬ 
hearing denied 65 S.Ct. 1560, 325 
U.S. 895, 89 L.Ed. 2006. 

Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 P.2d 799—Mams v. 
Sockey, C.A.Okl., 170 F.2d 599, cer¬ 
tiorari denied 69 S.Ct. 605, 336 U. 
S, 914, 93 L.Ed. 1078—Sherman v. 
Federal Sec. Agency, Social Sec. 
Bd., C.C.A.N.J., 166 F.2d 451. 

Ala,—Jennings v. Jennings, 36 So.2d 
236. 251 Ala. 73, 3 A,L.R.2d 662. 

Alaska.—Mackessy v. Mackessy, 15 
Alaska 361. 

Ark.—Oakes v. Oakes, 242 S.W.2d 
128, 219 Ark. 363. 

Cal.—Crouch v. Crouch, 169 P.2d 897, 
28 C.2d 243. 

Roberts v. Roberts, 185 P.2d 381, 
81 C.A.2d 871—In re Paul’s Estate, 
175 P.2d 284, 77 C.A.2d 403. 

Conn.—Cikora v. Cikora, 52 A.2d 310, 
133 Conn. 456. 

D.C.—Gage v. Gage, D.C., 89 F.Supp. 
987. 

Ill.—Atkins V. Atkins, 65 N.E.2d 801, 
393 Ill. 202. 

Ind.—Ulrey v. Ulrey, 106 N.E.2d 793, 
231 Ind. 63. 

La.—Navarrette v. Laughlin, 24 So.2d 
672, 209 La. 417. 

Mass.—Coe v. Coe, 55 N.E.2d 702, 316 
Mass. 423. 

Mo.—Wright v. Wright, 165 S.W.2d 
870, 350 Mo. 325. 
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Butler V. Walsh, App., 235 S.W. 
2d 826—Lewis v. Lewis, 176 S.W. 
2d 556, 238 Mo.App. 173. 

N.J.—^Zieper v. Zieper, 103 A.2d 366, 
14 N.J. 651—Peff V. Peff. 67 A.2d 
161, 2 N.J. 513—Lawler v. Lawler, 
66 A.2d 855, 2 N.J. 527—State v. 
Najjar, 66 A.2d 37, 2 N.J. 208— 
Tonti V. Chadwick, 64 A.2d 436, 1 
N.J. 531. 

Brown v. Brown, 88 A.2d 651, 19 
N.J.Super. 432, reversed on other 
grounds 93 A.2d 616, 24 N.J.Super. 
198. 

Cox V. Cox, 44 A.2d 92, 137 N.J. 
Eq. 241—Sprague v. Sprague, 23 A. 
2d 810, 131 N.J.Eq. 104. 

N.Y.—Caldwell v. Caldwell, 81 N.E. 
2d 60, 298 N.T. 146. 

Imbrioscia v. Quayle, 103 N.T.S. 
2d 593, 278 App.Div. 144, affirmed 
104 N.E.2d 378, 303 N.T. 841. 

In re Petersen’s Estate, 78 N.T. 
S.3d 572, 192 Misc. 29—Gibson v. 
Gibson, 41 N.T.S.2d 598, 179 Misc. 
661, affirmed 44 N.T.S.2d 372, 266 
App.Div. 975. 

Or.—Rodda v. Rodda, 200 P.2d 616, 
185 Or. 140, certiorari denied 69 
S.Ct. 1504, 337 U.S. 946, 93 L.Ed. 
1749. 

Pa.—Loiacono v. Loiacono, 116 A. 
2d 881, 179 P’a.Super. 387—Com¬ 
monwealth ex rel. Saunders v. 
Saunders, 38 A.2d 730, 155 Pa.Su- 
per. 393. 

S.C.—^Ex parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311—^Everly v. Baum- 
il, 39 S.E.2d 905, 209 S.C. 287. 
Tenn.—Tyborowski v. Tyborowski, 
192 S.W.2d 231, 28 Tenn.App. 583. 
Vt.—Loeb V. Loeb, 114 A.2d 518, 118 
Vt. 474. 
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State have no power to grant a divorce when neither 
of the parties is domiciled therein,33 and the resi¬ 
dence of a party which is sufficient to confer juris¬ 
diction must be such as carries with it the marital 
res in whole or in part.34 The fact that the court 
has personal jurisdiction of both spouses, or that 
they are both ph 3 ^sically present in the state, does 
not of itself give the court jurisdiction of a divorce 
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1 action the court must have jurisdiction of the 
' marriage.3i*^o Accordingly, a statute so construe! 

as to confer jurisdiction of an action for divorce 
. where plaint:it is a resident and defendant is per- 
I sonally served or appears, tut neither party is a 
' domiciliary, is invalid as in violation of the due 
i process clause of the federal Constitution.^^**^ 


domicile is jurisdictional Ibasis for 
divorce, and without it no state may 
properly grant a divorce. 

—State V. De Meo, 118 A.2d 1, 
20 N.J. 1. 

Domicile is jurisdictional fact 
N.Y.—Lapin v. Lapin, 72 N.T.S.2d 
915, 190 Misc. 31. 

Domiciliary residence is essential 
to jurisdiction of the court to grant 
a divorce. 

Ark.—Jenkins v. Jenkins, 242 S.\V.2d 
124, 219 Ark. 219, 27 A.L.R.2d 861. 

Besidence anlmo manendi 

Jurisdiction over subject matter of 
divorce rests on domicile, or at least 
residence animo manendi, of at least 
one party. 

Del.—Ainscow v. Alexander, 39 A. 2d 
54, 28 Del.Ch. 545. 

Ill.—Jamieson v. Jamieson, 144 N.E. 

2d 540, 14 Ill.App.2d 233, 

N.J.—Zieper v. Zieper, 103 A.2d 366, 
14 N.J. 551. 

Heik v. Reik, 158 A. 519, 109 N.J. 
Eq. 615, affirmed 163 A. 907, 112 N. 
J.Eq. 234. 

Marital status 

(1) In suit for divorce or separa¬ 
tion the only res in state which will 
support jurisdiction in rem is mari¬ 
tal status when one or both parties 
are domiciled in the state. 

Md.—Epstein v. Epstein, 66 A.2d 381, 
193 Md. 164. 

(2) In order to render a decree of 
divorce valid, the res, the marriage 
relation or status, must be within 
the jurisdiction of the court; juris¬ 
diction of the res depends on domi¬ 
cile, either the matrimonial domicile 
or the actual good-faith domicile of 
one of the parties. 

Iowa.—Bennett v. Tomlinson, 221 N. 
W. 837, 206 Iowa 1075. 

33. Ala.—Levine v. Levine, 80 So.2d 
235, 262 Ala. 491—Gee v. Gee, 39 
So.2d 406, 252 Ala. 103—Corpus Ju¬ 
ris Secundum cited in Jennings v. 
Jennings, 36 So.2d 236, 237, 251 
Ala. 73, 3 A.L.R.2d 662—Wilkes v. 
Wilkes, 16 So.2d 15, 245 Ala. 54. 
Ariz.—Brandt v. Brandt, 261 P.2d 
978, 76 Ariz. 154. 

Gal,—Crouch v. Crouch, 169 P.2d 897, 
28 C.2d 243. 

In re Paul’s Estate, 175 P.2d 284, 
77 C.A.2d 403—^Du Quesnay v. Hen¬ 
derson, 74 P.2d 294, 24 C.A.2d 11— 
Kegley v. Kegley, 60 P.2d 482, 16 
C.A.2d 216—People v. Harlow, 50 


P.2d 10r>2. 9 C.A.2d 643—Ryder v. 
Ryder, 37 P.2d 1069, 2 C.A.2d 426. 
Conn.—Mills v. Mills, 179 A. 5. 119 
Conn. Cl2—^Foss v. Foss, 136 A. OS. 
105 Conn. 502. 

Del.—Long v. State, 65 A.2d 4S9, 5 
Terry 262. 

L.C.—Fletcher v. Fletcher, Mun.App., 
134 A.2d 590. 

Iowa.—Miller v. Miller, 206 N.W. 262, 
200 Iowa 119.3. 

Nev.—Barber v. Barber, 222 P. 2S4, 
47 Nev. 377—^Aspinwall v. Aspin- 
wall. 1S4 P. 810, 40 Nev. .5.5. 
N.M.—Golden v. Golden, 68 P.2d 928. 
41 N.M. 356. 

N.Y.—Elmi V. Elmi, 81 N.Y.S.2d 10. 
192 Misc. 926. 

Ragovis V. Ragovis, 124 N.Y.S.2d 
655—Liss V. Liss. 77 N.Y.S.2d 242. 
Ohio.—Solomon v. Solomon, 1 Ohio 
N.P.,N.S., 113, reversed on other 
grounds 4 Ohio Cir.Ct.,N.S., 321, 
16 Ohio Cir.Dec. 307. 

Or.—Zimmerman v. Zimmerman, 155 
P.2d 293, 175 Or. 585. 

S.C.—^Everly v. Baumil, 39 S.E.2d 
905, 209 S.C. 287. 

Tenn.—^White v. White, 13 Tenn.App. 
622. 


N.Y.—Dodge V. Compheli, 22S N.Y.S. 
618, 223 App.Div. 471. 

34. X.J.—W’ebb v. Webb. 17S A. 2S2, 

13 N.J.Misc. 439. 

34.5 U.S.—Granviile-Smith v. Gran- 
ville-Smith, C.A.Virgin Islands, 21 i 
F.2d 820, affirmed 75 S.Ct. 553, 319 

U. S. 1, 99 L.Ed. 773—Alton v. Al¬ 
ton, C.A.Virgin Islands, 207 F.2d 
667, vacated cn other grounds 74 
S.rt. 736, 347 U.S- 610, 9S L.Ed. 
987. 

Mass.—Coe v. Coe. 55 N.E.2d 702, 31C 
Mass. 423. 

NY.—Senor v. Senor, 70 N.Y.S.2d 
909, 272 App.Div. 306, affirmed 78 
N.E.2d 20, 297 N.Y. SOO. 

De Marigny v. De Marigny, 92 
N.Y.S.2d 217, 196 Misc. 719—Bane 

V. Bane, 80 N.Y.S.2d 641, 196 Misc. 
31S—In re Petersen’s Estate, 7S 
N.Y.S 2d 572, 192 Misc. 29. 
Divorce is not transitory action in 

which defendant may be sued in any 
jurisdiction in which personal serv¬ 
ice of process may be had on him. 
Neb.—^Zenker v. Zenker, 72 N.W. 2d 
S09, 161 Neb. 200. 


Tex.—Corpus Juris cited in McDade 
V. McDade, Civ.App., 16 S.W.2d 304, 
305. 

19 C.J. p 26 notes 42, 43. 

Domicile at time proceeding com¬ 
menced 

A proceeding affecting matrimonial 
status is invalid if neither party is 
domiciled within the jurisdiction 
when the proceeding is commenced. 
N.Y.—^Dodge v. Campbell, 220 N.Y.S. 
262, 128 Misc. 778. 

Cross hill showing residence in other 
states 

Courts will so administer the di¬ 
vorce laws as not unnecessarily to 
precipitate a conflict of jurisdiction 
with courts of other states in which, 
according to cross bill, the parties 
resided. 

Ala.—Cooper v. Cooper, 97 So. 66, 210 
Ala. 13. 

Nonresidence and constructive serv. 
ice 

A nonresident plaintiff cannot 
maintain an action for divorce or 
separation against a nonresident de¬ 
fendant, on constructive service, 
where the marriage did not take 
place within the state and the mari¬ 
tal domicile was always in another 
1 state. 


j 34.10 N.Y.—Bane v. Bane, 80 N.Y. 

I S.2d 641, 196 Misc. 31S. 

I State’s authority over marriage 
! Court's authority to dissolve mar¬ 
riage rests on state’s authority over 
marriage. 

N.Y.—Senor v. Senor, 70 N.Y.S.2d 
909, 272 App.Div. 306, affirmed 78 
N.B.2d 20, 297 N.Y. 800. 

In re Petersen’s Estate, 78 N. 
Y.S.2d 572, 192 Misc. 29. 

34.15 U.S.—Alton v. Alton, C.A.Vir¬ 
gin Islands, 207 F.2d 667, vacated 
on other grounds 74 S.Ct. 736, 347 
U.S. 610, 98 L.Ed. 987. 

Statute making presence prima facie 
evidence of domicile 
Statute of the Virgin Islands pro¬ 
viding that six weeks’ presence 
should be prima facie evidence of 
domicile so that court should have 
jurisdiction to entertain divorce ac¬ 
tion was invalid either as unreason¬ 
able interference by legislative 
branch of insular government vrith 
exercise of judicial power by judi¬ 
cial branch or as an attempt by leg¬ 
islature to convert suit for divorce 
into a transitory action masquerad¬ 
ing under fiction of domiciliary ju¬ 
risdiction, 

U.S.—^Alton V. Alton, supra. 
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In order that a court have jurisdiction to dissolve 
a marriage, it is necessary34.20 and may be sufficient, 
under the statutes of the particular jurisdiction,34.25 
that one of the parties be domiciled in the state, 
since the domicile of one party creates a relationship 
with the state adequate to justify its exercise of 
power over the marital relationship34.30 ^vithout 
regard to where the marriage was contracted.34-35 
Thus where a husband and wife are domiciled in 
different states, the domiciliary state of each spouse 
may be vested with jurisdiction to grant a di¬ 


vorce.34.40 A fortiori, the courts of a state have 
jurisdiction to divorce a husband and wife, both of 
whom are domiciled within the state, provided other 
jurisdictional prerequisites which may be imposed by 
statute are complied with.34.45 

While a state which lacks jurisdiction of the sub¬ 
ject matter of a divorce action cannot confer juris¬ 
diction of such an action on its court, 34.50 
been held that it is within the power of the legisla¬ 
ture to establish a reasonable basis of jurisdiction 
other than domicile.34.55 Thus, as discussed infra 


34.20 U.S.—^Burch v. Burch, C.A.Vir¬ 
gin Islands, 195 F.2d 799. 

Petition of Smith, D.C.N.J., 71 
P.Supp. 968. 

Ala.—Jennings v. Jennings, 36 So.2d 
236, 251 Ala. 73, 3^A.L.R.2d 662. 
Ariz.—Brandt v. Brandt, 261 P.2d 
978, 76 Ariz. 154. 

Cal.—Roberts v. Roberts, 185 P.2d 

381, 81 C.A.2d 871. 

Conn.—^Rice v. Rice, 58 A.2d 523, 134 
Conn. 440, affirmed 68 S.Ct. 751, 336 

U. S. 674, 93 L.Ed. 957. 

Ill.—Ludwig V. Ludwig, 107 N.E.2d 
848, 413 Ill. 44—Atkins v. Atkins, 
65 N.E.2d 801, 393 Ill. 202. 

Mass.—^Barnard v, Barnard, 120 N.E. 
2d 187, 331 Mass. 455—Sylvester v. 
Sylvester, 113 ]Sr.E.2d 830, 330 

Mass. 397—Royal v. Royal, 87 N. 
E.2d 860, 324 Mass. 613—Heard v. 
Heard, 82 N.B,2d 219, 323 Mass. 
357—Rubinstein v. Rubinstein, 66 
N.E.2d 793, 319 Mass. 568—Cohen 

V. Cohen, 64 N.E.2d 689, 319 Mass. 
31, 163 A.L.R. 362—Coe v. Coe, 55 
N.E.2d 702, 316 Mass. 423. 

Neb.—Zenker v. Zenker, 72 N.W.2d 
809, 161 Neb. 200. 

N.J.—Cox V. Cox, 44 A.2d 92, 137 N. 
J.Eq. 241. 

N.T.—Senor v. Senor, 70 N.Y.S.2d 
909, 272 App.Div. 306, affirmed 78 
N.E.2d 20, 297 N.Y. 800. 

Le Gault v. Le Gault, 169 N.Y. 
S.2d 158, 9 Misc.2d 82—In re 

Knowlton’s Will, 81 N.Y.S.2d 752, 
192 Misc. 1032, appeal dismissed 
89 N.Y.S.2d 103, 275 App.Div. 848 
—In re Petersen’s Estate, 78 N.Y. 
S.2d 572, 192 Misc. 29—Forster v. 
Forster, 46 N.Y.S.2d 320, 182 Misc. 

382. 

Blum V. Blum, 123 N.Y.S.2d 398, 
affirmed 124 N.Y.S.2d 846, 282 App. 
Div. 879. 

Or.—Elwert v. Elwert, 248 P.2d 847, 
196 Or. 256, 36 A.L.R.2d 741—Kel¬ 
ley V. Kelley, 191 P.2d 656, 183 Or. 
169. 

S.C.—^Ex parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311. 

Tenn.—^Hamm v. Hamm, 204 S.W.2d 
113, 30 Tenn.App. 122, 175 A.L.R. 
523—Tyborowski v. Tyborowski, 
192 S.W.2d 231, 28 Tenn.App. 583. 
Utah.—^Weiss v. Weiss, 179 P.2d 
1005, 111 Utah 353. 


Wash.—^Wampler v. Wampler, 170 P. 

2d 316, 25 Wash.2d 258. 

Wis.—Davis v. Davis, 47 N.W.2d 338, 
259 Wis. 1. 

State or territory 
Domicile of at least one spouse 
must be within state or territory in 
order to give courts of that state or 
territory power to dissolve marriage. 
U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 F.2d 799. 

34.25 Conn.—Cikora v. Cikora, 52 A. 

2d 310, 133 Conn. 456. 

Ky.—Kenmont Coal Co. v. Fisher, 259 
S.W.2d 480. 

N.Y.—Lansdale v. Lansdale, 150 N.Y. 
S.2d 42, 1 A.D.2d 374. 

Golden v. Golden, 168 N.Y.S.2d 
904, 8 Misc.2d 1048—De Marigny v. 
De Marigny, 92 N.Y.S.2d 217, 196 
Misc. 719—Cohen v. Cohen, 86 N. 
Y.S.2d 168, 193 Misc. 1023—Ells¬ 
worth V. Ellsworth, 71 N.Y.S.2d 
622, 189 Misc. 776. 

Commerford v. Commerford, 54 
N.Y.S.2d 663. 

Validity within and without state 

(1) A state can exercise jurisdic¬ 
tion to dissolve marriage of spouses 
where one is domiciled within the 
state, and the other is domiciled out¬ 
side the state, and such a decree is 
valid in state of forum, irrespective 
of what effect may be given to it in 
other states. 

Ky.—^Kenmont Coal Co. v. Fisher, 
259 S.W.2d 480. 

(2) Recognition of foreign divorc¬ 
es generally see infra § 326 et seq. 

34.30 U.S.—Johnson v. Muelberger, 
N.Y., 71 S.Ct. 474, 340 U.S. 581, 95 
L.Ed. 552—^Williams v. State of N. 
C., N.C., 65 S.Ct. 1092, 325 U.S. 226, 
89 L.Ed. 1577, 157 A.L.R. 1366, re¬ 
hearing denied 65 S.Ct. 1560, 325 

U. S. 895, 89 L.Ed. 2006—Williams 

V. State of North Carolina, N.C., 
63 S.Ct. 207, 317 U.S. 287, 87 L.Ed. 
279, 143 A.L.R. 1273. 

Ala.—Jennings v. Jennings, 36 So.2d 
236, 231 Ala. 73, 3 A.L.R.2d 662. 
D.C.—Gage v. Gage, D.C., 89 F.Supp. 
987. 

N.Y.—^Marx v. Marx, 106 N.Y.S.2d 
633—Estin v. Estin, 63 N.Y.S.2d 
476, affirmed 73 N.E.2d 113, 296 
N.Y. 308, affirmed 68 S.Ct. 1213, 334 
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U.S. 541, 92 L.Ed. 1561, 1 A.L.R’d 
1412. 

N.C.—^McLean v. McLean, 63 S.E 2d 
138, 233 N.C. 139. 

Pa.—In re Weiser’s Estate, Orph., 
9 Sch.Reg. 301. 

State interest 

Foundation for exercise of state 
power in divorce matters is the re¬ 
lationship to the state arising out of 
domicile and the state’s interest in 
institution of marriage and the mari¬ 
tal status of its domiciliaries. 

N.J.—Hollander v. Hollander, 42 A. 

2d 648, 137 N.J.Eq. 70. 

Matrimonial domicile 

(1) Although not the original mat¬ 
rimonial domicile, the domicile of 
plaintiff gives rise to a relationship 
to the state which is adequate for 
judicial dissolution of the marriage. 
N.J.—^Zieper v. Zieper, 103 A.2d 366, 

14 N.J. 551. 

(2) As far as state power is con¬ 
cerned, there is no distinction be¬ 
tween matrimonial domicile and 
domicile later acquired. 

N.J.—Zieper v. Zieper, supra. 

34.35 D.C.—Gage V. Gage, D.C., 89 
F.Supp. 987. 

N.Y.—Marx v. Marx, 106 N.Y.S.2d 
633—Estin v. Estin, 63 N.Y.S.2d 

476, affirmed 73 N.E.2d 113, 296 N. 
Y. 300, affirmed 68 S.Ct. 1213, 334 
U.S. 541, 92 L.Ed. 1561, 1 A.L.R.2d 
1412. 

Place of marriage as affecting juris¬ 
diction of divorce proceedings gen¬ 
erally see infra § 79. 

34.40 N.Y.—Oettgen v. Oettgen, 94 
N.Y.S.2d 168, 196 Misc. 937. 

Ohio.—Smerda v. Smerda, Com.Pl., 
74 N.E.2d 751. 

34.45 N.H.—Jones v. Jones, 20 A.2d 

477, 91 N.H. 377. 

34.50 Ariz.—Brandt v. Brandt, 261 
P.2d 978, 76 Ariz, 154. 

34.55 N.M.—^Wallace v. Wallace, 320 
P,2d 1020, 63 N.M. 414. 

Place of marriage as basis of juris¬ 
diction see infra § 79. 

Place of commission of marital of¬ 
fense as basis for jurisdiction see 
infra § 80. 

Due process 

The concept of domicile is not en¬ 
titled to constitutional sanctity, and 
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§ 76 b, a statute providing for jurisdiction of a 
divorce action where one of the spouses is in the 
military service and is stationed within the state for 
a stated period of time has been held valid. 

The court in which the action is brought has ju¬ 
risdiction to determine a disputed question of dom¬ 
icile or residence.^^-®^^ 

The qualification of citizenship is not usually im¬ 
posed, and a person who is not a citizen of the 
United States but who has complied with statutory 
requirements, including requirements as to resi¬ 
dence or domicile within the jurisdiction, usually 
may maintain an action for divorce, as shown supra 
§ 12. The fact that one is not a citizen of the 
United States or is not qualified to stay perma¬ 
nently in the United States as bearing on the ques¬ 
tion of his domicile in a state is considered infra § 
76. The validity and effect of foreign divorce as 
affected by the residence or domicile of the parties 
are discussed infra § 336 et seq. 


DIVORCE § 71 

b. Statutes P«eqiiirmg Residence or Inhabitancy 

The term “residence," as used in statutes stating the 
prerequisites for the maintenance of a divorce action, is 
usually construed as equivalent to “domicile.” 

Statutes prescribing the prerequisites for the 
maintenance of a divorce action are generall}' 
phrased in terms of the residence of the parties, 
and, as a consequence, it is frequently stated that 
residence in the state is jurisdictional or is a pre¬ 
requisite to jurisdiction of a divorce case.^^*^® In 
any event, compliance with such statutes is ordi¬ 
narily required,24.So ^nd, as a general rule, the court 
has jurisdiction where the statutory requirements as 
to residence are satisfied.25 

While some statutes providing that jj^aintiff shall 
be a resident use the terra “resident’* in its usually 
accepted meaning and do not require a technical 
domicile,26 and the term “residence,** within the 
meaning of the term under a divorce statute, may 
have its common and accepted meaning and is not 
necessarily construed to mean “domicile,*'27 the 
word “residence** as used in divorce statutes usually 
is construed as equivalent to “domicile.**2s 


a state does not necessarily violate 
the due process clause in granting a 
divorce although neither party is 
■domiciled within the state. 

N.M.—^^Vallace v. Wallace, supra. 
TTnmistakahle clarity 

To override a general rule such 
as that a divorce can be granted only 
when status on which it operates is 
domiciled in state, a statute must 
express such intention with unmis¬ 
takable clearness. 

N.Y.—Huneker v. Huneker, 57 N.T.S. 
2d 99. 

34.60 Fla.—Garfield v. Garfield, 58 
So.2d 166. 

34.80 Colo.—^Watson v. Watson, 310 
P.2d 554, 135 Colo. 296—^People ex 
rel. Plunkett v. District Court of 
Rio Grande County in the 12th Ju¬ 
dicial Dist., 258 P.2d 483, 127 Colo. 
483—Hilliard v. Klein, 238 P.2d 
882, 124 Colo. 479. 

Ohio.—Smith v. Smith, 9 Ohio Supp. 
49, modified on other grounds 50 
N.E.2d 889, 72 Ohio App. 203. 
Residence basis of jurisdiction 
Okl.—Meyers v. Meyers, 199 P.2d 
819, 200 Okl. 6S3, 6 A.L.R.2d 591. 

34.85 Colo.—People ex rel. Plunkett 
V. District Court of Rio Grande 
County in the 12th Judicial Dist., 
258 P.2d 483, 127 Colo. 483. 

Mo.—Barth v. Barth, App., 189 S.W. 
2d 451. 

N.Y.—Gargiulo v. Gargiulo, 137 N.Y. 

S.2d 886, 207 Misc. 427. 

Tex.—Yeater v. Yeater, Civ.App., 243 
S.W,2d 389. 

35. Or.—Koski v. Koski, 90 P.2d 183, 
161 Or. 446. 


W.Va.—Boos V. Boos, 117 S.K 616, 

93 W.Va. 727. 

36. In Washington 

(1) For purposes of jurisdiction in 
divorce actions, the statute requiring 
plaintiff to be a “resident” for one 
year means that this state must be 
the domicile of plaintiff. 

Wash.—Sasse v. Sasse, 249 P.2d 380, 
41 Wash.2d 363. 

(2) In an earlier case, it was held 
that the term “resident” in such 
statute was used in its usually ac¬ 
cepted meaning rather than in the 
technical sense of domicile. 

Wash.—Spielman v. Spielman, 258 
P. 37, 144 Wash. 421. 

(3) Resident woman who married, 
while temporarily in another state, 
traveling salesman with no estab¬ 
lished residence and returned to 
state, continued residence in state 
within divorce statute. 

Wash.—Spielman v. Spielman, supra. 

37. Ill.—Berlingieri v. Berlingieri, 
22 N.E.2d 675, 375 Ill. 60—Way v. 
Way, 64 Ill. 406. 

In Virginia it has been held or 
recognized that “domicile” and “resi- | 
dence,” as used in Code § 5105, are 
not synonymous. 

Va.—Hiles v. Hiles, 178 S.E. 913, 164 
Va. 131, 106 A.L.R. 1—Chandler v. 
Chandler, 112 S.E. 856, 132 Va. 418 
—Towson V. Towson, 102 S.E. 48, 
126 Va. 640. 

Several residences 

The mere fact that a person may 
have more than one residence, and 
therefore may possibly secure a di¬ 
vorce in more than one jurisdiction, 
under interpretation of word “resi- 
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dent” or “residence” in divorce stat¬ 
ute, does not render such interpreta¬ 
tion improper. 

Ill.—Berlingieri v. Berlingieri, 22 N. 

E.2d 675, 375 Ill. 60. 

Divorce on ground of separation 
Under statute requiring continu¬ 
ous residence in the state for a 
specified number of years on the part 
of plaintiff in order to obtain a di¬ 
vorce on the ground that the parties 
have been living separate and apart 
for the same number of years or 
more, it has been said that some¬ 
thing more than mere domicile is re¬ 
quired. 

La.—Trinchard v. Grace, 94 So. 856, 
152 La. 942. 

38. U.S.—Williams v. State of 
North Carolina, N.C., 63 S.Ct. 207, 
317 U.S. 287, 87 L.Ed. 279, 143 A. 
L.R. 1273. 

De Bouchel v. Candler, D.C.Ga., 
296 F. 482, considering law of Ne¬ 
vada. 

Ala.—Richardson v. Richardson, 63 
So.2d 364, 258 Ala. 223—McCary 
V. McCary, 45 So.2d 292, 253 Ala. 
468—^Ex parte State ex rel. Alt¬ 
man, 188 So. 685, 237 Ala. 642— 
Caheen v. Caheen, 172 So. 618, 233 
Ala. 494. 

Ark.—Plough v. Plough, 219 S.W.2d 
947, 215 Ark. 228. 

Cal.—Ungemach v. Ungemach, 142 
P.2d 99, 61 C.A.2d 29. 

D.C.—Stewart v. Stewart, 185 P.2d 
436, 87 U.S.App.D.C. 358—Rogers 
V. Rogers, 130 F.2d 905, 76 U.S. 
App.D.C. 297. 

Adams v. Adams, Mun.App., 136 
A.2d 866—Jones v. Jones, Mun. 
App., 136 A.2d 580. 
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While it has been said that the words "resident” sometimes used interchangeably or synon 3 TOously ,40 
and "inhabitant,” as used in divorce statutes, are and, in some statutes, the words "inhabitant,” "resi- 
not necessarily synonymous and do not necessarily dent,” and “citizen” have substantially the same 


have the same legal meaning,^ 9 

Ga.—Darbie v. Darbie, 25 S.E.2d 6S5. 

195 Ga. 769— Corpus Juris quoted 
in Dicks V. Dicks, 170 S.E. 245, 246, 
177 Ga. 379. 

Hawaii.—Blackburn v. Blackburn, 41 
Hawaii 37—^Anderson v. Anderson, 
38 Hawaii 261. 

Idaho.—^Reubelmann v. Reubelmann, 
220 P. 404, 38 Idaho 159. 

Ky.—St. John v. St. John, 163 S.W. 
2d 820, 291 Ky. 363—Corpus Juris 
cited in Thomas v. Newell, 127 S. 
W.2d 610, 613, 277 Ky. 712. 

La.—Walsh v. Walsh, 42 So.2d 860, 
215 La. 1099. 

Mass.—^Kisley v. Kisley, 79 N.E.2d 
287, 322 Mass. 676—Levanosky v. 
Levanosky, 42 N.E.2d 561, 311 

Mass. 638. 

Miss.— Corpus Juris quoted in Bilbo 
V. Bilbo, 177 So. 772, 795, 180 Miss. 
536. 

Mo.—State ex rel. Stoffey v. La Dri- 
ere, App., 273 S.W.2d 776—Phelps 
V. Phelps, 246 S.W.2d 838, 241 Mo. 
App. 1202—Humphrey v. Hum¬ 
phrey, 91 S.W. 405, 115 Mo.App. 
361. 

Mont.—State ex rel. Duckworth v. 
District Court of Seventeenth Ju¬ 
dicial Dist, 80 P,2d 367, 107 Mont. 
97. 

Neb.—Wray v. Wray, 31 N.W.2d 228, 
149 Neb. 376. 

N.J.—^Voss V. Voss, 75 A.2d 889, 5 
N.J. 402. 

Gosschalk v. Gosschalk, 138 A.2d 
774, 48 N.J.Super. 566—^Antonelli 
V. Antonelli, 82 A.2d 482, 14 N.J. 
Super. 580, reversed on other 
grounds 84 A.2d 753, 16 N.J.Super, 
439. 

Rinaldi v. Rinaldi, 118 A. 685, 94 
N.XEq. 14. 

Renner v. Renner, 181 A. 191, 13 
N.J.Misc. 749—^Pieretti v. Pieretti, 
176 A. 589, 13 N.J.Misc. 98—Mc¬ 
Cormack V. McCormack, 129 A. 212, 
3 N.J.Misc. 624. 

N.M.—Allen v. Allen, 194 P.2d 270, 
52 N.M. 174. 

N.Y.—Taubenfeld v. Taubenfeld, 93 
N.T.S.2d 757, 276 App.Div. 873, re¬ 
argument and appeal denied 94 N. 
T.S.2d 827, 276 App.Div. 918. 

In re Petersen’s Estate, 78 N.T. 
S.2d 572, 192 Misc. 243—Verbeck 
V. Verbeck, 65 N.Y.S.2d 265, 187 
Misc. 750. 

Bean v. Bean, 95 N.Y.S.2d 477— 
Schwallbach v. Schwallbach, 84 N. 
Y.S.2d 345, affirmed 93 N.Y.S.2d 
716, 276 App.Div. 825—^Maloney v. 
Maloney, 22 N.Y.S.2d 334. 

N.D.—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106. 75 N.D. 667, 2 A. 
D.R.2d 271. 

Or.—^Elwert v. Elwert, 248 P.2d 847, 

196 Or. 256, 36 A.L.R.2d 741. 
Tenn.— Corpus Juris quoted in Brown 


such words are | meaning.'^ ^ 

V. Brown, 261 S.W. 950, 150 Tenn. 
89. 

Wash.—Sasse v. Sasse, 249 P.2d 380, 
41 Wash.2d 263. 

W.Va.—Hartman v. Hartman, 53 S.E. 
2d 407, 132 W.Va. 728—Sutton v. 
Sutton, 36 S.E.2d 608, 128 W.Va. 290 
—Taylor v. Taylor, 36 S.E.2d 601, 
128 W.Va. 198—Boos v. Boos, 117 
S.E. 616, 93 W.Va. 727. 

19 C.J. p 26 note 44. 

Domicile and residence distinguished 
generally see Domicile § 2. 
“Residence” does not mean mere 
physical presence, but is synonymous 
with “domicile.** 

N.J.—Thompson v. Thompson, 103 A. 
856, 89 N.J.Eq. 70. 

N.Y.—Pignatelli v. Pignatelli, 8 N.Y. 
S.2d 10, 169 Misc. 534. 

Pinizio V. Pinizio, 124 N.Y. S. 2d 
121—Wilson V. Wilson, 45 N.Y.S. 
2d 733. 

Animus manendi 

The term “residence,** as used in 
divorce act, includes not only factum 
of residence but also animus manen¬ 
di, the residence required by statute 
being equivalent to domicile. 

N.J.—Gosschalk v. Gosschalk, 138 A. 

2d 774, 48 N.J.Super. 566. 

Buies applicable in determining dom¬ 
icile considered 

In view of the fact that the legis¬ 
lature, in declaring rules for deter¬ 
mining residence, has adopted the 
rules applicable in determining dom¬ 
icile, decisions with reference to 
rules for determining domicile may 
be considered in determining ques¬ 
tion of residence in a divorce action. 
Mont.—State ex rel. Duckworth v. 
District Court of Seventeenth Judi¬ 
cial Dist., 80 P.2d 367, 107 Mont. 
97. 

“Nonresident” 

The view has been taken that “non- 
residence” within the meaning of the 
divorce laws refers to "domicile.” 
Tenn.—Tarver v. Tarver, 10 Tenn. 

App. 677. 

In Ohio 

(1) The rule stated in the text has 
been recognized. 

Ohio.—Saalfeld v. Saalfeld, 89 N.E. 
2d 165, 86 Ohio App. 225—Glassman 
V. Glassman, 60 N.E.2d 716, 75 Ohio 
App. 47. 

Bassett v, Bassett, Com.PI., 68 
N.B.2d 409. 

Bowen v. Bowen, 12 Ohio N.P., 
N.S., 221. 

(2) However, it has been held that 
the term "residence,” as used in the 
divorce statute, is not synonymous 
with "domicile.** 

Ohio.—Malgras v. Malgras, 15 Ohio 
App. 335. 
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Miller V. Miller, 13 Ohio Supp, 
95. 

39. Iowa.—Harris v. Harris, 215 N 
W. 661, 205 Iowa 108. 

40. Alaska.—Wilson v. Wilson, lo 
Alaska 616. 

N-J.—Wallace v. Wallace, 50 A. 788 
62 N.J.Eq. 509. 

Or.—Zimmerman v. Zimmerman 155 
P.2d 293, 175 Or. 585—Stewart v. 
Stewart, 242 P. 852. 117 Or. 157. 

19 C.J. p 26 note 44 [b]. 

As meaning domicile 

( 1 ) The words "resident” and "in¬ 
habitant,** as used in statute requir¬ 
ing plaintiff in divorce suit to be an 
inhabitant of state at commencement 
of suit and for one year prior there¬ 
to, should be construed to mean "dom¬ 
icile.** 

Or.—Zimmerman v. Zimmerman, 155 
P.2d 293, 175 Or. 585. 

( 2 ) Under a statute dealing with 
the residence of plaintife in a divorce 
action, residence is synonymous with 
inhabitancy or domicile, and refers 
to a place of permanent abode as dis¬ 
tinguished from mere temporary resi¬ 
dence. 

N.Y.—Clapp V. Clapp, 71 N.Y.S.2d 
354, 272 App.Div. 378. 

(3) The words "inhabitant** and 
"residence” as used in divorce law of 
Virgin Islands which provides that 
plaintiff must be inhabitant of dis¬ 
trict at time of commencement of 
action and for six weeks prior there¬ 
to, which residence shall be sufficient 
to give court jurisdiction, mean "dom¬ 
iciliary** and “domicile** respectively. 
U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 F.2d 799. 

Mass.—Chittick v. Chittick, 126 N.E. 
2 d 495, 332 Mass. 654. 

41. Tex.—Hogue v. Hogue, Civ.App., 
242 S.W.2d 673—^Wilson v. Wilson, 
Civ.App., 189 S.W.2d 212—Dodd v. 
Dodd, Civ.App., 15 S.W.2d 686 . 

Residence as meaning domicile, which 
embraces citizenship 
Under statute providing that no 
bill for divorce can be filed on ground 
of voluntary abandonment unless par¬ 
ty applying therefor has been bona 
fide resident citizen of state for 
twelve months next preceding filing 
of bill, residence means domicile, 
which embraces citizenship. 

Ala.—Boyd v. Boyd, 97 So.2d 581, 266 
Ala. 477—Gee v. Gee, 39 So. 2 d 406, 
252 Ala. 103. 

“Domicile” and “citizenship” are 
synonymous and may overlap when 
divorce and alimony are in litigation. 
Fla.—Ogden v. Ogden, 33 So.2d 870, 
159 Fla. 604. 
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c. Matrimonial Domicile 

The doctrine of matrimonial domicile as the basis of 
Jurisdiction to grant a divorce has been displaced by the 
view that the domicile of either spouse is the basis cf such 
jurisdiction in view of the fact that full faith and credit 
must be given to a judgment of divorce rendered in a 
state where either of the spouses was domiciled. 

The doctrine of matrimonial domicile as the 
basis of jurisdiction to grant a divorce has been dis¬ 
placed by the view that '‘unitary domicile” or the 
domicile of either spouse is the basis of jurisdic¬ 
tion in such actions 11-50 as a consequence of a num¬ 
ber of decisions by the supreme court of the United 
States requiring that full faith and credit be given 
to a judgment of divorce rendered in a jurisdiction 
where only one of the parties was domiciled, as dis¬ 
cussed infra § 337, and the rule stated supra subdi¬ 
vision a of this section, that the domicile of either 
party creates a relationship with the state adequate 
to justify its exercise of power over the marital re¬ 
lationship. 


Under the carii'.r view as to the signif.cance of 
matrimonial domicile, it was held that the place 
whcTj the parties live together as husband and 
wife,^- either actiia'ly or constructivehr,*^" or where 
they last lived together as husband and wife*"-^ 
was their matrimonial d jmiciie, and the place where 
the marriage occurred did not necessarily determine 
such domicile.'*^ 

The matrimonial domicile hrsi established does 
not necessarily continue during the Mie of the par¬ 
ties; it may be changed from time to time for vari¬ 
ous reasons with resultant change of judieiai juris¬ 
diction over the matrimonial res.*5 In general, 
however, an existing matrimonial domicile continues 
until a ne'v one is acquired, and it has been stated 
broadlv- that a new one cannot be acquired even 
constructively by a separation hy one party from 
the other viih the clear and avowed intention to 
sever matrimonial relations,’^" even thcagh such 
separation may be justified. 


41.50 jST.T.—E stin v. Estin, 63 N.Y. 
S.2d 476, affirmed 73 N'.E.2d 113, 
29C N.Y. 308, affirmed 68 S.Ct. 1213, 
334 U.S. 541, 92 L.Ed. 1561, 1 A.L.R. 
2d 1412. 

Utah.—^Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 353. 

“In view of Williams v. North 
Carolina * • • the jurisdictional 

requirement of domicil is freed from 
confusing refinements about ‘matri¬ 
monial domicil.’ ” 

U.S.—Williams v. State of N. C., N.C., 
65 S.Ct. 1092, 1095, 325 U.S. 226, 89 
L.Ed. 1577, 157 A.L.R. 1366, rehear¬ 
ing denied 65 S.Ct. 1560, 325 U.S. 
895, 89 L.Ed. 2006. 

“In many states the old basis of 
matrimonial domicile as the condi¬ 
tion for jurisdiction of the ‘matri¬ 
monial res’ or marital status has giv¬ 
en way to ‘unitary domicile’ as the 
basis of jurisdiction.’’ 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
1008, 111 Utah 353. 

42. W.Va.—Boos v. Boos, 117 S.E. 

616, 93 W.Va. 727. 

19 C.J. p 24 note 46. 

Acquisition of separate domiciles see 
infra § 77. 

Effect of foreign divorce in case of 
constructive service of process see 
infra § 347 et seq. 

Place of abode with intention of con¬ 
tinuance 

In oi’dinary marriage, where par¬ 
ties are living together, marital 
status as a res is deemed to exist 
within jurisdiction of the “marital 
domicile,’’ which is the place of their 
abode with intention of continuance. 
N.Y.—In re Smidt’s Will, 295 N.Y.S. 
227, 162 Misc. 596. 

Other definition 

“The place where a husband and 


wife have established a home, in 
which they reside in the relation of 
husband and wife. It is the place 
where the marital contract is being 
performed “ 

N.Y.—Gould v. Gould, 194 N.Y.S. 745, 
748, 201 App.Div. 670. 

43. N.Y.—Rontey v. Rontey, 166 N. 
Y.S. 818, 101 Misc. 160. 

19 C.J. p 27 note 46. 

43.5 N.Y.—Ruderman v. Ruderman, 
82 N.T.S.2d 479, 193 Misc. 85, af¬ 
firmed 89 N.Y.S.2d 894, 275 App. 
Div. 834. 

44. La.—George v. George, 79 So. 
832, 143 La. 1032. 

N.T.—Gill V. Gill, 18 N.Y.S.2d 114. 
Place of marriage as affecting juris¬ 
diction of divorce action generally 
see infra § 79. 

45. N.Y.—Gill V. Gill, supra. 

Change of matrimonial domicile 
shown 

La.—Plitt V. Plitt, 181 So. 857, 190 
La. 59. 

Change from state in which marriage 
occurred 

Where husband and wife were 
married in one state and moved to 
another and set up a home, matri¬ 
monial domicile was moved to the 
latter state, 

N.Y.—Giuliano v. Giuliano, 297 N.Y. 
S. 238, 163 Misc. 655. 

Matrimonial domicile separate from 
husband’s domicile 
It has been held that the husband 
and wife may establish a matrimonial 
domicile, different from the domicile 
of the husband, so as to confer juris¬ 
diction of an action for divorce on 
the courts of the place of such matri- 
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I monial domicile for an offense there 
committed. 

N.Y.—Gould V. Gould. 194 N.Y.S. 745, 
201 App.Div. 670. 

46. Mass.—Shaw v. Shaw, £)S Mass. 
loS. 

N.Y.—Rontey v. Rontey, 166 N.Y.S. 
SIS, 101 Misc. 16C. 

Pa.—Commonwealth ex rel. Cron- 
hardt v. Cronhardt, 4 A.2d 589, 
135 Pa.Super. 117. 

19 C.J. p 27 note 47. 

Husband’s absence from state 
Husband’s absence from state aft¬ 
er separation agreement did not 
change matrimonial domicile in state, 
and he could sue for divorce in state. 
N.Y.—Schildkraut v. Schiidkraut, 233 
N.Y.S. 5S5, 226 App.Div. 747. 
Matrimonial doznicile fixed in action 
for separation 

The view has been expressed that 
the matrimonial domicile, fixed in 
an action in which a decree of sepa¬ 
ration is granted, remains in a condi¬ 
tion of suspension in the state in 
w-hich the decree is granted, that 
neither partj^ can change such domi¬ 
cile, and that it remains in such 
state until the parties by cohabiting 
again elsewhere establish a new 
matrimonial domicile. 

N.Y.—Heller v. Heller. 15 N.Y.S.2d 
469, 172 Misc. 875, affirmed 19 N.Y. 
S.2d 509, 259 App.Div. S52, reargu¬ 
ment denied 21 N.Y.S.2d 389, 259 
App.Div. 1029. 

47. Iowa.—Corpus Juris cited ia 
Bennett v. Tomlinson, 221 N.W. 
837, 839, 206 Iowa 1075. 

N.Y.—Rontey v. Rontey, 166 N.Y.S. 

818, 101 Misc. 166. 

19 C.J. p 27 note 48. 

48. N.Y.—Rontey v. Rontey, supra. 
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There is authority for the view that the aban¬ 
doned party retains the matrimonial domicile,^^ and 
may take it with him or her for the purpose of fix¬ 
ing jurisdiction for divorce.^® 

While the rule has been announced that the ex¬ 
istence in the state of the matrimonial domicile of 
one or the other of the parties is essential to confer 
jurisdiction over the marital status,the view has 
been taken that, under some statutes, the fact that 
the marital domicile is outside the state does not of 
itself prevent the exercise of jurisdiction in a divorce 

action.52 

§ 72. - Of Plaintiff in General 

Unless required by statute, residence of the plaintiff 
in the state is not a prerequisite to jurisdiction, since a 
suit for divorce may be maintained in the state of the 
defendant's domicile. 

Since the domicile of one party creates a rela¬ 
tionship with the state adequate to justify its exer¬ 
cise of power over the marital relationship, as stated 
supra § 71, residence of plaintiff in the state is not 
a prerequisite to jurisdiction unless required by 


statute,52.50 and a suit for divorce may be main¬ 
tained by a nonresident in the state of defendant’s 
domicile or in the state of the last matrimonial 
domicile.5--S5 The statutes may make provision for 
a divorce action by a nonresident, but more fre¬ 
quently, residence of plaintiff in the state at the com¬ 
mencement of the action is a statutory prerequisite 
to jurisdiction of an action for divorce, as consid¬ 
ered infra § 74 a and such residence at the time of 
the matrimonial offense on which the action is based 
may affect jurisdiction, as discussed infra § 74 b. 
Some statutes impose the requirement that plaintiff 
shall have been a resident of the state for a speci¬ 
fied period prior to the commencement of the action, 
as considered infra § 75. 

§ 73. - Of Defendant in General 

As a general rule, the courts may entertain a divorce 
suit by a resident against a nonresident and, while the 
rule does not obtain under all statutes, usually a nonresi¬ 
dent defendant may obtain a divorce on a cross bill. 

In the absence of some statutory provision to the 
contrary,53 courts may entertain a divorce suit by a 
resident against a nonresident,54 even though the 


49. Fla.—^Minick v. Minick, 149 So. 
4S3, 111 Fla. 469. 

N-Y.—Giuliano v. Giuliano, 297 N.T. 

S. 238, 163 Misc. 655. 

Retention "by wife 

Although ordinarily the matri¬ 
monial domicile is the domicile of 
the husband, the domicile does not 
follow him where a decree of sepa¬ 
rate maintenance has been rendered 
or where the husband illegally de¬ 
serts his wife, but in such cases the 
matrimonial domicile, so far as the 
wife is concerned, remains in the 
place of their former residence in 
which the wife continues to reside. 
Mo.—^Wagoner v. Wagoner, 229 S.W. 
1064, 287 Mo. 567. 

50. N.Y.—Giuliano v. Giuliano, 297 
N.Y.S. 238, 163 Misc. 655. 

Either spouse 

Where one spouse abandons other 
spouse, abandoned spouse may estab¬ 
lish a “matrimonial domicile,” for 
purpose of giving court jurisdiction 
to grant divorce, elsewhere than ju¬ 
risdiction in which abandonment oc¬ 
curred. 

N.Y.—Gill V. Gill, 18 N'.Y.S.2d 114. 

Wife as innocent party 

N.Y.—Giuliano v. Giuliano, 297 N.Y. 

S. 238, 163 Misc. 655. 

BEushand as innocent party 
As the innocent party, matrimonial 
domicile prima facie followed hus¬ 
band into state where he obtained a 
divorce, to which he removed after 
leaving state of original matrimonial 
domicile. 

U.S.—Drummond v. Lynch, C.C.A. 
Tex., 82 F.2d 806. 


Reestablishment of matrimonial 
domicile by both parties 
A person may abandon a spouse 
and then be received back, and mat¬ 
rimonial domicile, for purpose of de¬ 
termining jurisdiction of court to 
grant a divorce, may then be estab¬ 
lished by both of them. 

N.Y.—Gill V. Gill, 18 ]Sr.Y.S.2d 114 . 

51. Nev.—^Aspinwall v. Aspinwall, 
184 P. 810, 40 Nev. 55. 

SOCaxital status independent of cor¬ 
poreal presence 

It has been laid down that the 
marital status follows the matri¬ 
monial domicile and is independent 
of the corporeal presence of either 
or both parties. 

Nev.—^Aspinwall v. Aspinwall, 184 P. 
810, 40 Nev, 55. 

52. Pa.—Devine v. Devine, 30 Pa. 
Dist. 664, 50 Pa.Co. 6, 2 Erie Co. 664. 

52.50 La.—Davidson v. Helm, 63 So. 
2d 866, 222 La. 759. 

52.55 La.—Davidson v. Helm, supra 
—Cotton V. Wright, 180 So. 487, 189 
La. 686. 

Offense committed in state 

(1) In a comparatively early case 
it was held that the courts had juris¬ 
diction of a libel for divorce brought 
by a husband residing in another 
state for an offense committed in 
Massachusetts when both parties re¬ 
sided there, the wife having since 
remained there. 

Mass.—Watkins v. Watkins, 135 Mass. 
83. 

(2) Place of commission of offense 
as affecting jurisdiction of divorce 
action generally see infra § 80. 
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Domicile of wife 

The courts have jurisdiction of a 
suit by a husband who is domiciled 
in another state where the wife is 
domiciled in Alabama and was per¬ 
sonally served with process in Ala¬ 
bama. 

Ala.—Gee v. Gee, 39 So.2d 406, 252 
Ala. 103—^Norris v. Norris, 141 So. 
672, 224 Ala. 678. 

53. lu TTtah, under Comp.L.1907 § 
1208, it was held that, where the di¬ 
vorce was sought on the ground 
of permanent insanity, personal serv¬ 
ice on defendant within the terri¬ 
torial jurisdiction of the court’s proc¬ 
ess was essential to jurisdiction. 
Utah.—Schafer v. Ritchie, 162 P. 618, 

49 Utah 111. 

54. Ala.—Ex parte Hilton, 105 So. 
647, 213 Ala. 573. 

Ill.—Berlingieri v. Berlingieri, 22 N. 

E.2d 675, 372 Ill. 60. 

Iowa.—Melvin v. Lawrence, 213 N. 

W. 420, 203 Iowa 619. 

Ky.—^Kenmont Coal Co. v. Fisher, 259 
S.W.2d 480. 

Mich.—Lehman v. Lehman, 205 N.W. 
194, 232 Mich. 163. 

Miss.—Clay v. Clay, 99 So. 818, 134 
Miss. 668. 

Pa.—Barraclough v. Barraclough, 76 
A.2d 504, 167 Pa.Super. 608—Hil- 
yard v. Hilyard, 87 Pa.Super. 1. 

Stallings v. Stallings, Com.Pl., 
3 Chest.Co. 126. 

19 C.J. p 27 note 54. 

Separation action; marriage within 
or without state 

(1) Under Civ.Pract.Act § 1165a 
permitting suit for separation where 
the parties were married outside the 
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service of process is constructive or is made outside 
of the state on a defendant who does not appear, 55 
and notwithstanding defendant has never resided 
in the state.® ^ 

The marriage status, coupled with the residential 
and domiciliary qualifications prescribed by law, 
furnishes the basis for jurisdiction of a divorce ac¬ 
tion against a nonresident defcndant.®6-5 However, 
it has been held that a court does not have jurisdic¬ 
tion of a divorce action unless it has jurisdiction both 
of the subject matter and of the person of defend- 
ant.56.10 In any event, it is a prerequisite to juris- 
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diction to enter a divorce decree that there be pro¬ 
cedural due process as to the nonresident defend- 
ant.55-15 

As cross cotiiplainanf. While some statutes have 
been so construed as to prevent the granting of a 
divorce to a cross complainant or cross libelant who 
is not a resident,generally statutes making resi¬ 
dence of plaintiff or complainant a prerequisite to 
the exercise of jurisdiction do not preclude a non¬ 
resident defendant from filing a cross bill and ob¬ 
taining a decree of divorce against plaintiff,®- pro¬ 
vided plaintiff has resided in the jurisdiction the 


state if either is and has been for a 
year at any time prior to the com¬ 
mencement of the action a resident 
of the state, a separation action was 
maintainable by wife who was resi¬ 
dent of state since August, 1944, and 
was a resident w’hen separation action 
against defendant husband was com¬ 
menced m 1950, even though defend¬ 
ant had moved to California. 

N.T.—Brocklesby v. Brocklesby, 104 

N.T.S.2d 340. 

(2) Under such statute, a wife 
whose action for a separation was 
dismissed on the ground that neither 
of the parties satisfied the residence 
requirements of the statute may, aft¬ 
er a suitable time, institute another 
action for a separation on the ground 
that she is now and has been for a 
year a resident of the state. 

N.T.—Vanderbilt v. Vanderbilt. 133 

N.T.S.2d 314, affirmed 135 N.Y.S,2d 

622, 284 App.Div. 949. 

(3) Statute, authorizing separation 
action between parties married with¬ 
out the state, where either party is 
resident of state when action is com¬ 
menced and has been resident there¬ 
of for at least one year continuously 
at any time before commencement 
of action, is not retroactive to such 
extent as to apply to action started 
over one year before its stated effec¬ 
tive date. 

KT.—Wilson v. Wilson, 45 ]Sr.T.S.2d 

733. 

(4) Wife may maintain an action 
for separation from bed and board, 
if she is domiciled in state, even 
though her husband resides else¬ 
where, where the parties were mar¬ 
ried in New York. 

N.J.—Thompson v. Thompson, 103 A. 

856, 89 N.J.Eq. 70. 

(5) Separation or divorce action by 
nonresident spouse against resident 
spouse see infra § 74 a. 

(6) Place of marriage as affecting 
jurisdiction generally see infra § 79. 
In. West Virginia 

Under Code 1923 c 64 § 7, the view 
was expressed that, where husband 
and wife had resided in the state for 
one year or more, the circuit court 
of the county in which they last 


cohabited together had jurisdiction 
of a suit for divorce, instituted by 
the wife, although the husband con¬ 
tended that he never intended to 
make the state his permanent place 
of abode. 

W.Va.—Boos V. Boos, 117 S.E. 616, 93 
W.Va. 727. 

55. Fla.—Minick v. Minick, 149 So. 
483, 111 Fla. 469. 

Minn.—^Allegrezza v. Allegrezza, 53 
N.W.2d 133, 236 Minn. 464. 

Pa.—Devine v. Devine, 30 Pa.Dist. 

664, 50 Pa.Co. 6, 3 Erie Co. 178. 

19 C.J. p 27 note 54. 

Constructive service of process in 
general see infra § 95. 

Service outside state generally see 
infra § 9i. 

Season for mid 

(1) State has undoubted right to 
regulate status of its own citizens 
within its own borders. 

Pa.—Devine v. Devine, supra. 

(2) “The residence of plaintiff, and 
not that of defendant, gives jurisdic¬ 
tion in divorce cases.’* 

N.M.—^Weaver v. Weaver, 113 P. 599, 
16 N.M. 98, 105. 

56. Pa.—^Hilyard v. Hilyard, 87 Pa. 
Super. 1. 

19 C.J. p 27 notes 54, 55. 

56.5 Conn.—Mazzei v. Cantales, 112 
A.2d 205, 142 Conn. 173. 

56.10 Neb.—Zenker v. Zenker, 72 N. 
W.2d 809, 161 Neb. 200. 

56.15 D.C.—Gage v. Gage, D.C., 89 F. 
Supp. 987. 

Neb.—^Zenker v. Zenker, 72 N.W.2d 
809, 161 Neb. 200. 

57. Pa.—Freeth v. Freeth, 30 Pa. 
Dist. 789. 

In. Rhode Island 

(1) It was held, under the appli¬ 
cable statute as it stood in 1894, that 
a nonresident defendant could not ob¬ 
tain affirmative relief by answer simi¬ 
lar to a cross petition. 

R.L—Valk V. Valk, 29 A. 499, 18 R.I. 
639. 

(2) In view of the applicable stat¬ 
ute, now Gen.L.193S c 416 § 8, the 
superior court does not acquire ju¬ 
risdiction to grant nonresident de- 
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fendant a divorce from bed and 
board. 

R.L—Da\*id v. David, 132 A. S79, 47 
R.I. 304—Crow v. Crow, 103 A. 739. 
41 R.I. 258. 

(3) Under the applicable statute, 
however, now Gen.Li.l93S c 416 ? 10. 
the superior court may grant a non¬ 
resident defendant an absolute di¬ 
vorce if plaintiff has been a resident 
for two years. 

R.I.—Crow v. Crow, supra. 

Effect of filing so-called cross libel 

(1) In applying the rule stated in 
the text, it has been said that to 
designate a person a “cross libelant" 
does not give him or her any greater 
rights than to designate applicant 
for divorce a “libelant." 

Pa.—Starr v. Starr, 78 Pa.Super. 579. 

(2) In accordance with such rule, 
it was proper to refuse to direct the 
issuance of a subpoena on a libel 
filed by defendant in a divorce action 
w’ho ■was a resident of a foreign 
country and not of the common¬ 
wealth. 

Pa.—Starr v. Starr, supra. 

58. Alaska.—Jacobs v. Jacobs, 10 
Alaska 46. 

Ark.—Tarr v. Tarr, 182 S.W.2d 34S. 
207 Ark. 622—McDougal v. McDou- 
gal, 171 S.W.2d 942, 205 Ark. 945. 
D.C.—^Daniels v. Souders, 195 F.2d 
•780, 90 U.S.App.D.C. 298. 

Fla.—Krumrine v. Krumrine, 106 So. 
131, 90 Fla. 368. 

Ill.—Stewart v. Stewart, 231 Ill.App. 
159. 

Ind.— Corpus Juris cited in Ritenour 
V. Ritenour, 185 N.E. 165, 167, 98 
Ind.App. 283. 

Ky.—Snook v. Snook, 28 S.W.2d 1, 
234 Ky. 314. 

N.C.—In re Gibson, 23 S.E.2d 50, 222 
N.C. 350, stating Florida law. 

Okl.—Haynes v. Haynes, 126 P.2d 
65, 190 Okl. 596. 

Tenn.— Corpus Juris quoted in Sloan 
V. Sloan, 295 S.W. 62. 63, 155 Tenn. 
422. 

Tex.—Givens v. Givens, Civ.App., 304 
S.W.2d 577—Coast v. Coast, Civ. 
App., 135 S.W.2d 790— Corpus Juris 
cited in Grifiin v. Griffin, Civ.App., 
56 S.W.2d 946, 947. 
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requisite time;59 and a nonresident defendant is not 
deprived of his right to relief on a cross bill by a 
dismissal or discontinuance of the original pcti- 
tion.60 

Under some statutes the propriety of granting an 
absolute divorce against a nonresident plaintiff, on 
a cross petition filed by a resident defendant has 
been recognized, even though no process has been 
served on plaintiff other than the filing in court of 
the cross petition, of which filing plaintiff’s attor¬ 
neys have knowledge.^^ Notwithstanding the court 
does not have jurisdiction of the cause of action 
stated in the complaint because there has not been 
due compliance with statutory requirements as to 
residence on the part of plaintiff, the court may re¬ 
tain jurisdiction of the cross complaint where de¬ 
fendant has complied with such statutory require¬ 


ments. 

It has been held that if the court has jurisdiction 
of an action for separate maintenance, a divorce 
may be decreed in favor of a nonresident defendant 
on his cross petition ;62.5 but there is also authority 
to the effect that the fact that the court has jurisdic¬ 
tion of a suit for separate maintenance for which 
residence in the state for a specified time is not re¬ 
quired does not authorize it to grant a divorce on a 
nonresident defendant’s cross bill when the resi¬ 
dence requirements of the divorce statute have not 
been mct,G2.lo and a statutory provision, that a 
cross complainant, in an action for divorce, need not 
have been a resident of the state, has been held not 
to apply where plaintiff’s action is one for separate 
maintenance and defendant seeks a divorce by cross 
complaint.63 The invocation of the court’s juris- 


Utah.—Fisk v. Fisk, 67 P. 1064, 24 
Utah 333. 

W.Va.—Taylor v. Taylor. 36 S.E.2d 
601, 128 W.Va. 198—Corpus Juris 
ctnoted in Hale v. Hale, 139 S.E. 

754, 755, 104 W.Va. 254. 

19 C.J. p 27 notes 58. 59. 

Amended pleading^ answering* cross 
hill and praying* for divorce 
“Where husband, a citizen of the 
state, was sued by nonresident wife 
for maintenance, and filed cross bill 
asking- divorce, she was entitled to 
file amended pleading asking for di¬ 
vorce. 

W.Va.—Hale v. Hale, 139 S.E. 754, 

755, 104 W.Va. 254. 

Orgrauic act, creating: legrislalive 
assembly for Alaska and providing 
that no divorce shall be granted un¬ 
less applicant therefor has resided 
in such territory for two years, did 
not abolish existing right of person 
not residing therein for such time 
to file and maintain cross complaint 
for divorce in divorce suit by person 
possessing such residence qualifica¬ 
tion, as construction of word "appli¬ 
cant" to include such cross complain¬ 
ant would be tantamount to holding 
that organic act impliedly amended 
prior divorce act imposing such resi¬ 
dence qualification on plaintiff. 
Alaska.—Jacobs v. Jacobs, 10 Alaska 
46. 

Change of domicile 
Provision of District of Columbia 
code that no divorce shall be granted 
to anyone who has not been a bona 
fide resident of District for at least 
one year before application therefor 
did not require federal district court 
to refuse to entertain wife’s amended 
cross complaint, charging husband 
with adultery, in husband’s divorce 
suit, even if cross complainant lost 
her District domicile by moving to 
Maryland before filing amended cross 
complaint. 


U.G.—Daniels v. Souders, 105 P.2d 
780, 90 U.S.App.D.C. 298. 

Offense subsequent to institution of 
action 

Where plaintiff seeking divorce al¬ 
leged and proved required statutory 
residence, court acquired jurisdiction 
and could grant divorce on cross 
complaint, and defendant was not 
required to plead statutory residence 
but was free to establish acts of 
cruelty wherever committed, but con¬ 
fined to cruelty committed subse¬ 
quent to date of marriage and to date 
plaintiff filed complaint. 

Colo.—Harms v. Harms, 209 P.2d 552, 
120 Colo. 212. 

59. Ark.—Tarr v. Tarr, 182 S.W.2d 
348, 207 Ark. 622. 

Ind.—Corpus Juris cited in Pitenour 

V. Ritenour, 185 N.E. 165, 167, 08 
Ind.App. 283. 

Tenn.—Corpus Juris quoted in Sloan 
V. Sloan, 295 S.W. 62, 63, 155 Tenn. 
422. 

Tex.—Corpus Juris cited in Griffin v. 

Griffin, Civ.App., 56 S.W.2d 946, 947. 
Utah.—Fisk v. Fisk, 67 P. 1064, 24 
Utah 333. 

W.Va.—Corpus Juris quoted in Hale 
V. Halo, 139 S.E. 754, 755, 104 W.Va. 
254. 

19 C.J. p 27 note 59. 

Removal from state 
Where husband instituted suit for 
divorce in Florida court against non¬ 
resident wife, husband’s removal 
from state before final decree could 
not deprive Florida court of jurisdic¬ 
tion to grant wife divorce and per¬ 
manent custody of minor child, on 
cross bill. 

N-C.—In re Gibson, 23 S.E.2d 50, 222 
N.C. 350. 

60. Ind.—Corpus Juris cited in Rit¬ 
enour V. Ritenour, 185 N.E. 165, 167, 
98 Ind.App. 283. 
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Tex.—^Aucutt V. Aucutt, 62 S.W.2d 77 
122 Tex. 518. 89 A.L.R. iios. 

Dunbar v. Dunbar, Civ.App., 233 
S.W.2d 358, mandamus overruled— 
Corpus Juris cited in Griffin v. 
Griffin, Civ.App., 56 S.W.2d 946* 
947. 

W.Va.—Corpus Juris quoted in Hale 

V. Hale, 139 S.E. 754, 755, 104 W 
Va. 254. 

19 C.J. p 28 note 60. 

61. R.L—Borda v. Borda, 113 A. 118, 
43 R.I. 384. 

Plaintiff charged with knowledge of 
pleadings 

In this connection, it was said that 
plaintiff husband, having come into 
court voluntarily, was presumed to 
know the pleadings in his own cause, 
wherein respondent wife had moved 
for absolute divorce, and he was 
precluded from questioning the juris¬ 
diction of the superior court to grant 
the wife affirmative relief on her 
motion. 

—Borda v. Borda, supra. 

62. Mo.—Corpus Juris SecuudTim 
cited in Phelps v. Phelps, 246 S.W. 
3d 838, 846, 241 Mo.App. 1202. 

Mont.—Cooper v. Cooper, 10 P.2d 939, 
92 Mont. 57. 

62.5 Okl.—Haynes v. Haynes, 126 
P.2d 65, 190 Okl. 596. 

Action for alimony 

In an action by a wife for ali¬ 
mony, It seems that defendant hus¬ 
band may obtain a divorce by cross 
petition, even though he is a non¬ 
resident. 

Ohio.—Ferguson v. Ferguson, 11 Ohio 
N.P.,N.S., 679. 

62.10 Mich.—Hatch v. Hatch, 36 N. 

W. 2d 152, 323 Mich. 581. 

63. Cal.—Bullard v. Bullard, 209 P. 
361, 189 C. 502. 

Reason for rule 

It was pointed out that, since there 
was no residence requirement in an 
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diction by a nonresident wife’s complaint for sepa- j 
rate maintenance does not give the court jurisdiction 
to hear the husband's counterclaim for divorce un- j 
less he had the requisite residence at the time he filed j 

his counterclaim.63-5 j 

§ 74. -At Time of Suit or Offense \ 

a. At time of suit 

b. At time of offense j 


DIVORCE i§ 73-74 

a. At Time of Sxdt 

It Is usually retiulred by statute th-«it the be 

a resident of the state wher the £ct:cr. for ca vo'^ce '3 coun- 
mencedr and where jurisdiction has srce rTttiC^ec!, 't Is 
not usually lost by a removal of the parties from the state. 

As stated su'-ra S 72, unless cthirvrir'; yrI ly 
statute, a nonresi'Ient may sue a r:':!;::: f vr di¬ 
vorce, and the statutes may nrovidc f.r juris h:t::.n 
of such actiun«/-^‘ but U'>iiaIIy the statutes require 
that plaintiff be a resident of the star, at th; time 
the action is commenctrd/"'" It has U-.r. h-‘ I that the 


action for separate maintenance, a 
construction of the statute described 
in the text which would render it ap¬ 
plicable would make it possible to 
obtain a divorce, notwithstanding 
neither party had ever been a resi¬ 
dent of the state. 

Cal.—Bullard v. Bullard, supra. 

63.5 Ariz.—^Hemphill v. Hemphill, 
324 P.2d 225, 84 Ariz. 95. 

64. La.—George v. George, 79 So. 
832, 143 La. 1032. 

N.J.—Berger v. Berger, 105 A. 496, 
89 N.J.Ea. 430. 

Tenn.—McFerrin v. McFerrin, 191 S. 
W.2d 946, 28 Tenn.App. 552. 

IXL 'STorlc 

(1) Under the Civ.Pract.Act § 1165 
a, providing that a suit for separa¬ 
tion may be maintained in the state 
if either plaintiff or defendant satis¬ 
fies the residential requirements of 
the statute, a nonresident plaintiff 
may sue a resident defendant for a 
separation. 

N.T.—Greeley v. Greeley, 104 N.Y.S. 
2d 900. 

(2) Under Civ.Pract.Act § 1162, 

subsequently repealed, a nonresident 
husband could not obtain a separa¬ 
tion. 

N.T.—Finlay v. Finlay, 148 N.E. 624, 
240 N.T. 429, 40 A.L.R. 937. 

(3) Similarly, under Civ.Pract.Act 
§ 1162, subsequently repealed, where 
the parties were married in England, 
and the wife had been a resident of 
the state for less than a year, she 
could not maintain a separation ac¬ 
tion although the husband had been a 
resident of the state for many years. 
N.Y.—Thomas v. Thomas, 215 N.Y.S. 

405, 216 App.Div. 546. 

(4) Action for separation by resi¬ 
dent plaintiff against nonresident de¬ 
fendant see supra § 73 note 54. 

(5) An action for divorce a vin¬ 
culo cannot be maintained under 
Code Civ.Proc. § 1756, now Civ.Pract. 
Act § 1147, where the parties were 
married outside the state and there 
is no showing that plaintiff was a 
resident of the state when the of¬ 
fense was committed or the action 
was brought. 

N.Y.—Crouch v. Crouch, 183 N.Y.S. 
657, 193 App.Div. 221. 


( 6 ) Where wife was not domic'.lol' In Bhode Island 
in the state, being in the country on , 2 ) Ur.dtr tile ar-P-*’- fctiitJte. 
a transit visa, and the parties were ; Gor..LlC‘i;i c 4*1 ^ ^ ". '-iirK'.- 

not married in the state, but hu.'^band \ < 3 ent car.n:t f.r I..* r-.. from 

was domiciled in state, tvife could , ^nd board. 

maintain divorce action where it ap-. i> _David 1 . David, 11 '^ A. STJ, 47 

peared that she was actually sojourn- , j> 304 

ing or dwelling in state at time of-! 19 j p 2S note Cl lb] 

fense was committed and the action ! 

was commenced. i '=> ^he rule applies w;-.eth.-r the 

N.Y.—Taubenfeld v. Taubenfeld. S 3 ' Proceeding is by cros.s p.-titicr. (see 
N’.T.S.2d 757, 276 App.Div. 873, re- 1 ®“pra S 73i, by orig,na* petition, or 
argument and appeal denied 94 X.T. j motion in writing. 

S.2d 827. 276 App.Div. 918. | R.I.—David v. David, supra. 

tS) Under the arrllcaMe statute. 


now Gen.L. c 416 j 1»>, however, a 
nonresident may petition for an o.b- 
solute divorce where defendant has 


(7) In view of Civ.Pract.Act § 1147, 
vrhere husband remained in New 
York, where marriage ceremony had 
been performed and where parties , ^ ^ 

had always lived as husband and ] ^ 

wife, after wife’s removal to New H.^David y. David. surTt.-Eorda v. 
Jersey, court in county of husband's! Borda, lU A. lib, ..j.. 
residence where husband was served | ^J^w v. Crow, lOw A. *3^, 41 R.I. 
had jurisdiction of wife’s action for 258. 

divorce for offense committed by hus- ( 4 ) under a former .statute a non¬ 
band in borough of Manhattan, city | resident could not petition fur either 
of New York. i an absolute or limited divorcu. 

N.Y.—^Nasser v. Nasser, 291 N.Y.S. j r.j.—D itson v. Ditson, 4 R.I. S7. 

844, 249 App.Div. 755. 


( 8 ) Even where the parties were 
married in the state, the vievr wats 
taken that, where defendant husband 
was a nonresident, it was necessary 
for plaintiff wife to show that she 
was domiciled in the state in order 
to obtain a divorce a vinculo under 
such section- 

N-Y.—Barber v. Barber, 151 N.Y.S. 
1064, 89 Misc. 519. 


65. Ark.—Orsburn v. Graves, 210 S. 
VvM'd 40G, 213 Ark. 727—Gilmore v. 
Gilmore, 164 S,\V.2d 446. 204 Ark. 
643. 

Kan.—^Asling v. Asling, 128 P. IS5, 
88 Kan. 331. 

Ky.—Lampkin v. Lampkin, 25S S.W. 
2 d 720—^AVerkmaa v. '^Vorkman, 229 
S.W. 379, 191 Ky. 124—George v. 
George, 22S S.W. 40S, 190 Ky. 706. 
N.M.—Allen v. Allen, 194 P.2d 270, 


(9) Under an early statute, in a 
case in which the parties were mar¬ 
ried in New York and the wife’s of¬ 
fense was committed outside the 
state and apparently she had remain¬ 
ed outside the state, it was held that, 
in order to maintain an action for di¬ 
vorce a vinculo, the husband must 
show that he was an actual inhabi¬ 
tant of the state both at the time of 
the commission of the offense and 
also at the time of exhibiting the 
bill. 

—McNeil v. McNeil, 3 Edw. 550. 

(10) Marriage within state as basis 
of jurisdiction see infra § 79. 

(11) Place of commission of mari¬ 
tal offense as basis of jurisdiction 

i see infra § 80. 


52 N.M. 174. 

Ohio.—Ready v. Ready, 15S N.E. 493, 
25 Ohio App. 432—Malgras v. Mai- 
gras, 15 Ohio App. 33]. 

Pa.—Verbeck v. Verbeck. 52 A.2d 241, 
160 Pa.Super. 515—^Hilyard v. HiZ- 
yard, S7 Pa.Super. 1. 

King V. King, 17 Pa.Dist. & Co. 
25. 

Devine v. Devine, SO Pa.Dist. 664, 
50 Pa.Co. 6 , 2 Erie Co. 178. 

Tex.—Smith v. Smith, Civ.App,, 1S6 
S.'VV.2d 2S7, refused for want of 
merit—civilian v. Kilian, Civ.App., 
185 S.W.2d 611. 

19 C.J. p 28 note 62. 

In District of Colmnbia residence 
of plaintiff is required. 

D.C.—Marcum v. Marcum, 62 F.2d 
871, 61 APP.D.C. 332—Rollings v. 


253 




74 DIVORCE 


27A C. J. S. 


courts should not construe a statute in favor of a , 
nonresident seeking the severance of marital rela¬ 
tions under such statute unless the statute clearly 
contemplates the inclusion of nonresidents.®® Some : 
statutes authorize a suit for separation where j 
both parties are residents of the state when the ac- j 
tion is commenced.®” i 

I 

Change cf residence pendente Utc. Where the 
court has jurisdiction of the subject matter and par¬ 
ties to a divorce action, such jurisdiction is not lost 
by reason of the tact that the parties move out of 
the state.®‘-o Accordingly, after jurisdiction has 
attached, it is not lost by the removal of defendant 
from the state.® Similarly, a change of domicile 
or residence by plaintiff after the commencement of 
the suit and before its trial does not deprive the 
court of jurisdiction,®S unless an amendment is filed 
thereafter which sets up a new cause of action.®^ 
So the intention of defendant husband or wife to 
acquire a permanent residence outside the state, 
evinced after the suit is commenced, does not de¬ 
prive the court of jurisdiction.'^® However, under 


some statutes, residence at the time the decree is 
rendered as well as at the time the suit is com¬ 
menced is required to give the court jurisdiction to 
decree a divorce."^®*® 

b. At Time of Offense 

Unless so provided by statute, domicile within the 
state at the time the cause of action fop divorce arose is 
not a prerequisite to jurisdiction. 

As stated infra § SO, jurisdiction of an action for 
divorce is not necessarily precluded by the fact that 
the offense was committed outside the state, and as 
a general rule courts have power to grant divorces 
notwithstanding the parties were domiciled or re¬ 
siding in another state a't the time the cause for 
divorce arose, provided the essentials of jurisdic¬ 
tion exist when the action is commenced.'^! How¬ 
ever, under some statutes, unless the case falls with¬ 
in the exceptions specified therein, the courts have 
no jurisdiction where the cause of divorce arose 
while plaintiff was not a resident of the state, or 
while the parties were domiciled in another state.''^ 


Rollings, 53 F.2d 917, 60 App.D.C. 
205. 

19 C.J. p 28 note 62. 

D.C.—Clark v. Clark, D.C., 79 F.Supp. 
722. 

Matter in. abatement 
The view has been taken, under a 
statute resting jurisdiction on the 
residence of plaintiff, that want of 
residence under the statute is a per¬ 
sonal disability not affecting the 
present right of action and may be 
cured, and that it as a matter of 
abatement and not of bar. 

’VVis.—Butcher v. Butcher, 39 Wis, 
651. 

66. Pa.—Eisenberg v. Eisenberg, 160 
A. 228, 105 Pa.Super. 30—Starr v. 
Starr, 78 Pa.Super. 579. 

67. N.T.—^Pignatelli v. Pignatelli, 8 
N.T.S.2d 10, 169 Misc. 634. 

Additional facts 

Under Civ.Pract.Act § 1162, a New 
York court had jurisdiction to grant 
judgment of separation where plain¬ 
tiff wife's proofs showed that last 
marital domicile of the parties was 
in New York, both parties were resi¬ 
dents of New York at time of com¬ 
mencement of action, and husband 
invoked jurisdiction of New York 
court by counterclaiming for a sep¬ 
aration. 

N.Y.—Rooney v. Rooney, 15 N.T.S.2d 
6, 258 App.Biv. 744, reargument de¬ 
nied 16 N.Y.S.2d 704, 258 App.Biv. 
887, appeal denied 25 N.E.2d 146, 
282 N.T. 592, affirmed 28 N.E.2d 
974, 283 N.Y. 758. 

67.5 Ga.—Brewer v. Brewer, 55 S E 
2d 147, 205 Ga. 759. 

Md.—Brewster v. Brewster, 114 A 2d 
53, 207 Md. 193. 


67.10 Ky.—Roberts v. Roberts, 189 
S.W.2d 691, 300 Ky. 454. 

Md.—Brewster v. Brewster, 114 A.2d 
52, 207 Md. 193. 

68. Cal.—Sampsell v. Superior Court 
in and for Los Angeles County, 197 
P.2d 739, 32 C.2d 763. 

Bel.—Corpus Juris Secundum cited in 
Long V. State, 65 A.2d 489, 495, 5 
Terry 262. 

N.C.—Corpus Juris Secundum cited in 
In re Gibson, 23 S.E.2d 50, 52, 222 
N.C. 350. 

Oki.—Corpus Juris Secundum quoted 
in Jackson v. Jackson, 205 P.2d 297, 
299, 201 Okl. 292, 7 A.L.R.2d 1410. 
—Platt V. Platt, Com.Pl., 26 Erie 
Co. 154. 

Tex.—Williams v. Williams, Civ. 
App., 146 S.W.2d 1013. 

Wash.—Corpus Juris quoted in Polk 
V. Polk, 290 P. 861, 864, 158 Wash. 
242. 

19 O.J. p 28 note 63. 

69. Okl.—Corpus Juris Secundum 
quoted in Jackson v. Jackson, 205 
P.2d 297, 299, 201 Okl. 292, 7 A 
L.R.2d 1410. 

Tex.—Michael v. Michael, 79 S.W. 74, 
34 Tex.Civ.App. 630. 

70. Cal.—Sampsell v. Superior Court 
in and for Los Angeles County, 197 
P.2d 739, 32 C.2d 763. 

Ga.—^Brewer v. Brewer, 55 S.E.2d 147 
205 Ga. 759. 

Wash.—Polk V. Polk, 290 P. 861, 158 
Wash, 242. 

70.5 Ark.—Stimmel v, Stimmel, 235 
S.W.2d 959, 218 Ark. 293—Walters 
V. Walters, 211 S.W.2d 110, 213 Ark. 
497—Cassen v. Cassen, 201 S.W 2d 
585, 211 Ark, 582. 
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Absence intermediate commencement 
of action and rendition of decree 
Under statute relating to residen¬ 
tial requirements for divorce, a per¬ 
son who resided in state for two 
months before filing divorce papers 
in June, 1938, but who left latter 
part of June, 1938, and did not re¬ 
turn until the middle of October but 
a few days before rendition of final 
decree denyinor a divorce, had not re¬ 
sided in state for the statutory pe¬ 
riod and was not entitled to di¬ 
vorce decree. 

Ark.—Carlson v. Carlson, 128 S.W. 
2d 242, 196 Ark. 231. 

71. Mo.—^Hays v. Hays, 24 S.W.2d 
997, 324 Mo. 810. 

— ^Voss V. Voss, 75 A.2d 889, 5 
N.J. 402. 

Pa.—Bevine v. Bevine, 30 Pa.Bist. 

664, 60 Pa.Co. 6, 2 Erie Co. 178. 
W.Va.—^Efeos V. Boos, 117 S.E. 616. 

93 W.Va. 727. 

19 C.J. p 28 note 68. 

72. Mass.—Harteau v. Harteau, 14 
Pick. 181, 25 Am.B. 372. 

N.H.—Eckstrom v. Eckstrom, 96 A. 
2d 574, 98 N.H. 177. 36 A.L.R.2d 
1364—^Norris v. Norris, 15 A. 19, 
64 N.H. 523—^Poss v. Foss, 58 N.H. 
283. 

19 C.J. p 28 note 66. 

Imprisoument 

Where husband was convicted of 
possessing burglar tools and sen¬ 
tenced to serve eight years in Rhode 
Island State Prison, while wife was 
domiciled in Rhode Island, New 
Hampshire court was without juris¬ 
diction of wife’s cause for divorce 
based on such conviction, where wife 
acquired domicile in New Hampshire 
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Under such statutes, it is immaterial that th.- fifftr.se 
commenced outside the jurisdiction when; the of¬ 
fense is a continuing one and persists after the 
parties or plaintiff has become a resident of the 
state,"3 and this rule has been held to apply in the 
case of a desertion or abandonment whicri com¬ 
menced outside the state j but there is authority 
that where the parties were domiciled outside the 
state at the time the desertion commenced, plaintin 
by taking up residence within the state does not con¬ 
fer jurisdiction on the court even though the deser¬ 
tion has continued. 
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after husband had been convicted, 
notwithstanding: he was still impris¬ 
oned at such time. 

X.H.—Liberato v. Liberate, 38 A.2d 
SSO, 93 X.H. 219. 

la Louisiana 

(1) In general the courts will not 
entertain a suit for divorce, or for 
separation from bed and board, for 
a cause which arose elsewhere and 
before the parties were domiciled in 
Louisiana, where the marriage oc¬ 
curred outside Louisiana. 

La.—^Mann v. Mann, 129 So. 543, 170 
La. 958—^Evans v. Evans, 116 So. 
831, 166 La. 145—Mathews v. Math¬ 
ews. 103 So. 267, 157 La. 930. 

(2) Wife may not maintain suit 
for separation, if the marriage took 
place, and cause arose, outside state, 
the wife never resided with husband 
in, or became a resident of, Louisi¬ 
ana, and husband became a resident 
of Louisiana after cause of action 
arose. 

La.—Peeples v. Land, IGO So. 631, 
181 La. 925. 

(3) A like rule denying jurisdic¬ 
tion of an action by the wife for 
separation and alimony has been ap¬ 
plied, where the marriage occurred 
in Louisiana, a matrimonial domicile 
was established outside the state, 
the cause of action arose outside 
the state before the husband had ac¬ 
quired a residence in Louisiana, and 
the wife had not returned to the for- 
irier matrimonial domicile or domicile 
where the marriage was contracted 
as prescribed by Civ.Code art 142, 
and there was no showing of a de¬ 
mand on the part of the wife that the 
husband receive her into his resi¬ 
dence in Louisiana so as to show an 
abandonment there. 

La.—^Hockaday v. Hockaday, 161 So. 
164, 182 La. 88. 

(4) It was held that such code 
article, as it stood prior to amend¬ 
ment in 1920, did not apply and 
that the wife could not sue for sep¬ 
aration, where the cause arose out¬ 
side thestate, and the husband had 
never resnied in Louisiana, notwith¬ 
standing the marriage occurred in 


Louisiana and the Wife had beer, 
domiciled there until the marr.ncre. 
La. Smithers v. Smithers, S2 So. 

879, 145 La. 752. 

(5) It has been held, hovrever, that 
the wife could sue notwithstanding 
the marriage had occurred outside 
the state, the parties had never Lv- 
ed together within the state, and 
neither party had resided in the 
state until the husband had aban¬ 
doned the wife outside the state, 
apparently on the ground that the 
husband had established a domicile 
in Louisiana and persisted in his 
refusal to live with plaintiff or to re¬ 
ceive her into his residence there. 
La.—Clark v. Clark, 82 So. S75, 145 

La. 740. 


r.n action wif; ir. 

P'-trlft-'h in wM:h thr niatr.mur.::.; 
domicile v/aif hr.-t 

La.—Plitt V. Putt, Itl So. 150 
La. 59. 

19 C.J. p 25 nute CO. 

73, N".!!,—piiuL-" ik'-F v. Poulloakcs, 
59 A.2d 4t'H, 9t X.II. 222. 
Ihctirable impotence e::i.*=t.ng at 

' time of marnnge contir.u.r.'^ in¬ 
jury within of text rui‘-. 

X.J.—A. E. V. C. E., 51 X.J.Eq. 4:j. 

' 19 C.J. p 2D note 

j 73.5 X.H.—PouKcakos v. PouIIca- 
kos. 50 A.2d 429, 94 X.H. 235. 

74. Mass.—Erett v. Brett, 5 Mete. 

non 
.. u o. 

19 C.J. p 25 notes 70, 71. 


(6) In a case in which the husband 
acquired a domicile in the state aft¬ 
er separation from the wife in an¬ 
other state, the view was taken that 
the husband cannot maintain suit in 
state for divorce or separation where 
marriage took place in another state 
or country, cause did not originate 
in state, and wife never resided with 
husband in state or became resident 
of state. 

La.—^^lann v, Mann, 129 So. 543, 170 

La. 958. 

(7) In this connection it has been 
laid down that the husband leaving 
matrimonial domicile in another 
state could not acquire matrimonial 
domicile in state to which he could 
summon wife to return, and that, 
in such case, wife’s refusal to fol¬ 
low husband to state is not “aban¬ 
donment" occurring in state. 

La.—^Mann v. Mann, supra. 

(8) Where husband and wife, after 
first establishing a matrimonial dom¬ 
icile in a particular parish, abandon¬ 
ed such domicile by removing to, and 
establishing the matrimonial dom¬ 
icile in another parish, and there¬ 
after abandoned the latter domicile 
by removing to, and establishing the 
matrimonial domicile in, another 
state which was the last place where 
they lived together as husband and 
wife, the husband could not, on re¬ 
turning alone to Louisiana, maintain 


75. X.J.—^Koch V. K,jch, SO A. 113, 
79 X.J.Eq. 24. 

19 C.J. p 2S note 66. 

Habitual dmxikeiuiess 

W’here husband was resident of 
Pennsylvania at time of filing of pe¬ 
tition for divorce by wife on ground 
of habitual drunkenness, the cau.se 
of action, if any, arose within statt- 
of Pennsylvania, and. hence, juris¬ 
diction for divorce purposes could 
not be obtained by Delaware court 
under statute providing that juris¬ 
diction may be obtained by service 
by publication if, at time the cause 
of action arose, plaintiff was a bona 
fide resident of Delaware. 

Lei.—Pfusch V. Pfusch, 75 A.2d 215, 

6 Terry SSO. 

75.5 Del.—Rice v. Rice, SI A.2d 25^, 

7 Terry 175—Pfusch v. Pfusch, 73 
A,2d 215, 6 Terry 350—Doran v. 
Doran. 117 A. 24, 1 W.W.Harr. 56t. 
Habitual druskenuess, alone, was 

not a ground for divorce in Pennsyl¬ 
vania nor would it justify entrj” of 
divorce decree on ground of indigni¬ 
ties, and, hence, Delaware court did 
not under statute secure jurisdiction 
of wife’s divorce action on ground 
of habitual drunkenness based on 
cause of action w'hich arose when 
parties were residents of Pennsyl¬ 
vania, since action was not brought 
on a ground recognized as a cause 
for divorce in state in which parties 
were living at time it arose. 
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plyir.g this rule, the courts of ?on:e states have not 
been consistent in determining ^vhether a desertion 
or ahar.fenm'jrt which commenced outside the state 
and persisted aiier plaintiff became a resident is a 
causj arising in the state of which the court will 


take jurisdiction or a cause arising outside the 
state of which the court will not take jurisdiction 
unless it was ground for divorce in the state where 
it arose but in other jurisdictions, it seems clear 
that a desertion or abandonment which continues 


23-1.— V. Pfusch, 73 A.2d 213, 

6 Ttrrv C:C. 

Coastmetive desertioa is r-efio cr¬ 
uized 0 , fr.r divorce in 

Pfeansnlv-'-iia, S 3 that D^'dav/are cv'-urt 
has j of action l-v v,'ife 

who t" oh :r/j resid'-nc® in P.Iaware 
after ''on-triirtive d-sertion by hus- 
Innd in P‘-r.i*.=!yiva:iia. 

■Dei.—Tn -e v. p:, si A.2d 2r*^, 7 

T‘'.'ry 17.»— 7 ,’ v. Keli.j’, 4£ A. 

2d 2-2. 4 T -rry 1 '>£. 

Service by publication. 

( 1 ) Cede .^‘rction, giving’ Delaware 
court jvrisdirtioii where rdalntiff 
has, sir*)-’? cauof act.on arose, be¬ 
come. and Cjntinu ’ 7 f.or two years to 
be, bona fide resid'-jnt of state and 
cause of action is one refognized in 
jurisdiction in which plaintiff resid¬ 
ed at time cause arose, is applicable 
only to instances where d..-fendant 
cannot l.e served personally within 
state but is served by publication. 
Del.—Hi?® V. Rice, SI A,2d 22S, 7 

Terry 175. 

( 2 ) Service by publication gener¬ 
ally see infra § 95 . 

78. In Delaware 

(1) The provision for jurisdiction 
when either party was a resident “at 
the time the cause of action arose” 
refers in the case of desertion to 
residence at the lime the act of de¬ 
sertion occurred and not to the time 
when the desertion became a cause 
of action for divorce. 

Del.—KaJey v. Kelley, 48 A.2d 381, 4 

Terry 408. 

( 2 ) Thus, in a case of constructive 
desertion, the cause does not arise 
within the state within the meaning 
of the statute, where the wife is 
compelled by the husband’s miscon¬ 
duct to leave and remain away from 
the husband’s domicile, which is lo¬ 
cated outside the state, even though 
she becomes a bona fide resident of 
the state before the desertion has 
continued a sufficient time to sup¬ 
port an action for divorce. 

Del.—^Kelley v. Kelley, 48 A.2d 381, 

4 Terry 408. 

(3) In an earlier case it was held 
that a husband could maintain an 
action for divorce for desertion 
where the original act of desertion 
by the wife occurred in a foreign 
country at a time when husband 
and wife resided in such country, and 
the husband subsequently became a 
bona fide resident of Delaware and 
continued as such continuously for 
more than two years and until the 
filing of his petition for divorce, not¬ 
withstanding more than two years 


had after the original art 

of d .*.«ertif.n occur .'cd before the 
husb.and had b':?..ine a lesident of 
Delaw. "e. 

D®h—Doran v. Doran, 117 A. 24, 1 

V.".'*V.iraiT. 55". 

^ 1) In su'*h case it was not neces- 
s ry to sho'.v that desertion fell 
I T,.''lhin the proviso of the statute 
th-t. where pl.aintiff has become a 
re.-vdent since the cause of action 
ar» it is nece.ssary that the cause 
of action should be recognized in the 
jurisdiction where plaintiff resided 
at the time the cause of action arose, 
as a ground for the relief asked for 
in Delaware. 

Del.—Doran v. Doran, supra. 

(5) The right of a husband who 
had never been a resident of Dela- 
veare and had never cohabited with 
his wife there to maintain an action 
on the ground of desertion was de¬ 
nied, notwithstanding the wife dur¬ 
ing the continuance of the desertion 
had gone into Delaware and had con¬ 
tinued to live there for more than 
tv.’o years, the court taking the view 
that the wife after willfully desert¬ 
ing the husband in another state 
could not acquire a legal residence 
in Delaware so as to be guilty of 
desertion in that state. 

Del.—^Feuerstein v. Peuerstein, 183 

A. 705, 7 T\".T\’’.Harr. 414. 

In Kentucky 

(1) Where a husband had no fixed 
domicile, and after he loft the wife 
in iN'ew York for France she returned 
to Kentucky and there continuously 
resided, and he did not support her, 
it w’as presumed that his intention 
to abandon her was formed upon her 
return to PCentucky, and accordingly 
the courts of that state had juris¬ 
diction, under a statute providing 
that no divorce shall be granted for 
an act done outside of the state 
unless the party complaining has an 
actual residence in the state at the 
time of the doing of the act, or un¬ 
less such act by the laws of the 
state where it was done is a cause 
for divorce. 

—^Perzel v. Perzel, 15 S.W. 658 

91 Ky. 634, 12 Ky.L. 879. 

( 2 ) Where the husband established 
a domicile outside Kentucky and the 
wife remained in Kentucky, refusal 
of the wife to go to live with him 
at such domicile constituted an aban¬ 
donment there, and the husband 
could not set up such abandonment 
as a counterclaim for divorce in an 
action by the wife in Kentucky, 
without showing that such abandon¬ 
ment constituted a cause of action in 
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the state of husband’s domicile in 
view of St. § 2120. 

—Snook V. Snook, 28 S W ^ 
231 Ky. 314. 
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( 1 ) Under the Divorce Act, 2 Como 
St.l910 pp 2030, 2031, §§ 6 , 7 Rev' 
St.l937 §§ 2:50-10. 2:50-11, now X 
J.Stat.Ann. § 2A:34-10, prescribing 
the bona fide residence within thp 
state, of plaintiff or of either party 
when the cause of action arose, or 
requiring, where plaintiff or either 
party became a bona fide resident 
since the cause of action arose, that 
the cause of action alleged was rec¬ 
ognized, in the jurisdiction in which 
such party resided at the time the 
cause arose, as a ground for the 
same relief asked for in New Jer¬ 
sey, the rule has been announced 
that, in view of the statutory provi¬ 
sion that desertion for the term of 
two years shall constitute a ground 
for divorce, the cause of action aris¬ 
es at the termination of two years 
after the desertion commences re¬ 
gardless of where the parties are 
ro.sident when such period termi¬ 
nates. 

N.J.—Getz V. Getz, 88 A. 376, 81 N. 

J.Eq. 465—Koch v. Koch, 80 A. 113. 

79 N.J.Eq. 24. 


( 2 ) Accordingly there is authority 
for the view that the court is with¬ 
out jurisdiction of an action for di¬ 
vorce a vinculo on the ground of 
desertion where the required resi¬ 
dence within New Jersey did not 
commence until after the cause of 
action had arisen, that is, after the 
expiration of two years after the 
commencement of the desertion, and 
where desertion was not a ground for 
absolute divorce in the jurisdiction 
in which the party, on whose resi¬ 
dence the claim of jurisdiction is 
based, was a resident when the cause 
of action arose. 

N.J.—Buckley v. Buckley, 124 A. 605, 
95 N.J.Eq. 783, affirmed 124 A. 608, 
95 N.XEq. 783—^Light v. Light, 124 
A. 359, 95 N.J.Eq. 779—Slattery v. 
Slattery, 102 A. 873, 87 N.J.Eq. 673 
—^Plynn v. Flynn, 92 A. 645, 83 N.J. 
Eq. 690—Getz v. Getz, 88 A. 376, 81 
N.J.Eq. 465—Koch v. Koch, 80 A 
113, 79 N.J.Eq. 24. 


(3) So it has been stated broadly 
that the court is without jurisdic¬ 
tion to grant a divorce for desertion 
where the separation occurred in 
New York where desertion is not 
ground for a divorce and neither 
party became a resident of New Jer¬ 
sey until more than two years there¬ 
after. 
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after plaintift has become a resident of the state will 
support an action for divorce even though it is 
not a ground for divorce in the state where it was 
initiated.'^" 

§75. - Period of Residence 

Under some statutes, residence in the state for a 
specified period is required to support jurisdiction of an 
action for divorce, at least where the offense was com- 


mittad ci-ts'ce t'''e cr vihere t'-re tJcrl eo were rcri' 

res dents vvn:::? t.’.e c'.ferss wac csT.Tr.tt^d. 



KJ.—Rockefeller v. Rockefeller, 166 
A. 474, 113 X.J.Eq. 274. 

(4) So, where husband in January, 
1914, secured rabbinical divorce in 
Xew York and wife did not take up 
residence in New Jersey until May, 
1918, the New Jersey courts had no 
jurisdiction of her suit for divorce 
for obstinate desertion, since her 
cause of action arose in January, 
1916, when she was domiciled in and 
a resident of New York, and hence 
not a bona fide resident of New Jer¬ 
sey at the time the cause of action 
arose. 

N.J.—Silbermuntz v. Silbermuntz, 
129 A. 420, 97 N.J.Eq. 451. 

(5) The court of errors and ap¬ 
peals has, however, expressed views 
which apparently are not in com¬ 
plete harmony with the foregoing, 
as, for example, that, in the Divorce 
Act, the expression “when, at the 
time the cause of action arose, ei¬ 
ther party was a bona fide resident 
of the state” clearly refers to the 
time the act of desertion took place, 
and not to a time when such deser¬ 
tion became a cause of action for 
divorce. 

N.J.—Stephenson v. Stephenson, 139 
A. 721, 102 N.J.Eq. 50. 

(6) Further, the court of errors 
and appeals has expressed the view 
that the statute relating to acquisi¬ 
tion of residence after the cause of 
action arose and to the necessity for 
recognition of cause of action as 

'iground for the same relief in the 
jurisdiction in which the party be¬ 
coming a resident of New Jersey re¬ 
sided when the cause of action arose, 
refers only to a case in which only 
one of the parties becomes a resi¬ 
dent of New Jersey since the cause 
of action arose and does not apply 
when both parties became residents. 

N.J.—Stephenson v. Stephenson, su¬ 
pra. 

(7) So it has been held by the 
court of errors and appeals that, 
where husband refused to consum¬ 
mate marriage for over two years 
in New York, where desertion is not 
ground for divorce a vinculo, and 
also in New Jersey, after the par¬ 
ties’ entrance, the wife could main¬ 
tain an action for divorce a vinculo 
for desertion. 

27A C.J.S.—17 


J•—Stephenson v. Stephenson, su- * 
pra 

(S) If other revuii-'.te elemtjn’..*. r::- 
ist, jurisdiction may he r.xer^^is'icl, 
notwithstanding the separation oc¬ 
curred in New York, wher- peti¬ 
tioner became a resident of Nvv, 
Jersey within two years after such 
separation. 

N.J.—Koch V. Koch, SO A. 113, 73 N. 
J.Eq. 24. 

(9) So, in suit for divorce by a 
wife, who never resided in New Jer¬ 
sey, for desertion originating in New 
York, where husband at expiration 
of desertion period of two years 
was and had been a resident of New 
Jersey and continued so for two 
years next preceding filing of peti¬ 
tion and was personally served with 
summons, court of chancery had ju¬ 
risdiction to grant a divorce. 

N.J.—Berger v. Berger, 105 A. 496, 
89 N.J.Bq. 430. 

(10) The view has been taken 
that any two-year continuous period 
of willful and obstinate desertion, 
during which petitioner is bona fide 
resident of state, constitutes valid 
cause of action for divorce, and, 
therefore, that, where desertion by 
husband commenced when parties 
resided in New Jersey and had con¬ 
tinued for more than two years while 
wife remained in the state, she could, 
on subsequently returning to the 
state after having resided elsewhere 
for several years, maintain an action 
for divorce after having complied 
with requirement of residence for 
two years. 

N.J,—Adler v. Adler, 160 A. 346, 110 
N.J.Eq. 381. 

(11) Under an earlier statute con¬ 
tinuous residence in the state for 
the specified period of desertion was 
required. 

N.J.—Sanders v. Sanders, 29 N.J.Eq. 
410—Coddington v. Coddington, 20 
N.J.Eq. 263—Tates v. Yates, 13 N. 
J.Eq. 280. 

77. Ark.—^Mullenband v. Mullen- 
band, 208 S.W. 801. 137 Ark. 505. 

78. Mass.—^Winans v. Winans, 91 N. 
E. 394, 205 Mass. 388, 28 D.R.A.,N. 
S., 992. 

R.I.—McCarthy v. McCarthy, 122 A. 
529, 45 R.I. 367. 
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of res. 

Ala—Levy v. Levy, C6 So.2J Cli, 
2.56 Ala. 62C. 

73.5 Arjz.-Ilernrhill v. 

324 P.2d -riM. Ar^z. 93. 

D.C.—Clark v. Clark, D.C., 79 F.Supp. 
’’22 

Pa.—Fishman v. Fishman, 74 A.2d 
GS2, 167 Pa.Super. 42S. 

Keqniremesii is valid 

(1) Statute providing that no di¬ 
vorce action shall be brought by one 
who has not been a continuous resi¬ 
dent of state for a year next preced¬ 
ing commencement of action d.-;es 
not violate provisions of United 
States constitution prohibiting any 
state from ai^ridging privileges or 
immunitie.s of citizens of United 
States and guaranteeing to citizens 
of each state all privileges and im¬ 
munities of citizens in several states. 
Ky.—Hensley v. Hensley, 131 S.\V.2d 

69, 286 Ky. 378. 

(2) Constitutional jurisdiction of 
courts to grant divorce is not subject 
to diminution by legislative act, but 
statute requiring six weeks residence 
does not diminish jurisdiction of 
court. 

Idaho.—Robinson v. Robinson, 212 
P.2d 1031, 70 Idaho 122. 

79. Ariz.—Hemphill v. Hemphill, 
324 P.2d 225, S4 Ariz. 95—Clark v. 
Clark, 225 P.2d 486, 71 Ariz. 194— 
Wynn v. Wynn, S P.2d lOSl, 39 
Ariz. 5SO. 

D.C.—Clark v. Clark, D.C., 79 F.Supp. 
722. 

Iowa.—Girdey v. Girdey, 238 N.W. 
432, 213 Iowa 1. 

Kan.—Long v. Long, 214 P. 1116, 113 
Kan. 459—Asling v. Asling, 12S P. 
185, 88 Kan, 331. 

Ky.—Oeorge v. George, 228 S.W. 408, 
190 Ky. 706. 
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pendent on tne particular statute, the statutory | period of time is sometimes more^O or less than 


one 


Zilr ,—McGinley v. lilcGinlev, App., 
i:g S.^V.i'd OSS. 

Mont.—Stat'-' ex rel. Duckworth v. 
District Court of Seventeenth Ju¬ 
dicial Dist.. Sn P,2d 367, 107 Mont. 
^7—Clark v. Clark, 210 P. 03, 64 
Mont. 3^6. 

^'■Y.—Vandorhilt v. Vanderljilt, 135 
X.E.2d 555, 1 X.Y.L'd 342, 153 X.Y.S. 
I'd 1, aflirmtd 77 S.Ct. 1360, 354 U. 
S. 416. 1 L.Ed.2d 1456. 

Ohio.—Peady v. R^ady, 15 S X.E. 493, 
25 Ohio App. 432—Schmid v. 
Schmid, 10 Ohio App. 24. 

Bcwen v. Bowen, 12 Ohio N.P., 
X.S., 221—Solomon v. Solomon, 1 
Ohio X.P.jX.S., 113, reversed on 
other grounds 4 Ohio Cir.Ct.,X.S., 
321. 16 Ohio Cir.Dec. 307. 

Ok:.—Pearson v. Logan, 255 P.2d 255, 
208 Okl. 234—Pope v. Pope, 243 P. 
962, 116 Okl. 18S. 

Or.-Koski v. Koski, 90 P.2d IS3, 
161 Or. 446. 

Pa.—^Alburger v. Alburger, 10 A. 2d 
SSS, 13S Pa. 339. 

Fishman v. Fishman, 74 A. 2d 
6S2, 167 Pa.Super. 428—Xixon v. 
Xixon, 193 A, 132. 127 Pa.Super. 
407, reversed on other grounds 19S 
A. 154, 329 Pa. 2.56—Lipps v. Lipps, 
90 Pa.Super. SC—Hilyard v. Hil- 
yard, 87 Pa.Super. 1—Gearing v. 
Gearing, 83 Pa.Super. 423—Starr 

V. Starr, 7S Pa,Super. 579—Dulin 
v. Dulin, 33 Pa.Super, 4. 

Clee V. Clee, 2 Pa.Dist. & Co. 
199, 2 Wash.Co. 96—Goga v. Goga, 

5 Pa.Dist. & Co. 669, 40 Montg.Co. 
74—Quinn v. Quinn, 6 Pa.Dist. & 
Co. 712, 21 Sch.Leg.Rec, 95. 

Devine v. Devine, 30 Pa.Dist. 664, 
50 Pa.Co. 6, 2 Erie Co. 178—Freeth 
v. Freeth, 30 Pa.Dist. 789. 

Madden v. Madden, Com.Pl., 34 
Berks Co. 187—Koch v. Koch, Com. 
PI., 60 Dauph.Co. 1—^Flemings v. 
Flemings, Com.Pl., 67 Montg.Co. 
212—Rue V. Rue, Com.Pl., 62 
Montg.Co. 145, 60 York Leg.Rec 
67. 

—^Burk V. Burk, Civ.App., 255 S. 

W. 2d 908. 

19 C.J. p 29 note 72. 


Twelve months 

Ga.—Bellamy v. Bellamy, 199 S.E. 
745, 187 Ga. 56—^Dicks v. Dicks, 
170 S.E, 245, 177 Ga. 379. 

Tex.—Saunders v. Saunders, Civ. 
App., 293 S-TY. 899. 

One-year period applicable 

(1) Under statute trial court had 
jurisdiction of wife’s divorce suit, 
where plaintiff had lived in the state 
for about sixteen months, cause of 
divorce arose in the state while de¬ 
fendant was domiciled within the 
state, and personal service was had 
on defendant within the state; the 
provision requiring that plaintiff 
shall have resided in the state for 
two years under certain circumstanc¬ 
es was not applicable. 


Mich.—Xalley v. Xalley, 287 X.VY. 
39S, 290 Mich. 109. 

(2) Parties having been married 
:n another state, and alleged causes 
of divorce having occurred in Michi¬ 
gan, plaintiff’s residence in state 
for one year preceding filing of bill 
was required, and residence in state 
of eleven months and twenty-four 
daj’s by plaintiff in divorce suit was 
not sufficient. 

Mich.—MTiite x'. White, 219 X'.W. 593, 
242 Mich. 555. 

Action for separation 

Statutory requirement applies to 
action for separation from bed and 
board. 

Ind.—Sachs v. Sachs, 185 X.E. 291 
97 Ind.App. 224. 

Amendment of pleading 

(1) Where plaintiff had been a 
resident more than one year when 
she filed petition for divorce on June 
29, 1920, and service was also had 

j on her amended petition filed Jan. 

I 20, 1921, trial court had jurisdiction 
, on amended petition to determine 
; whether plaintiff had established a 
j residence as required by statute, in 
' view of Gen.Code § 11982. 

Ohio.—Black v. Black, 144 N.B. 268, 
110 Ohio St. 392. 

(2) Under some statutes, in the 
case of an amended petition which is 
merely a continuation or amplifica¬ 
tion of the original petition, the 
question as to inhabitancy in the 
state for the required period of 
twelve months is determinable as of 
the time of filing the original peti 
tion. 

—^^’’an Dyck v. Van Dyck, Civ. 
App., 121 S.W.2d 642, error dis¬ 
missed. 

(3) Where, however, the original 
petition was not in the record and 
the date of filing was not proved, 
the filing of the amended petition 
was regarded as the institution of 
the suit, for the purpose of deter¬ 
mining whether there had been due 
compliance with the requirement. 

Tex.—^Lawler v. Lawler, Civ.App., 15 

S.W.2d 684. 

(4) Consideration of amended 
pleading in determining prematurity 
of action see infra § 86. 

I^imited to divorce on post nuptial 
grounds 

Term “suit for divorce” in stat¬ 
ute, relating to residence required, 
refers only to particular class of 
suits for causes arising after mar¬ 
riage. 

Tex. McDade v. McDade, Civ.App 
16 S.W.2d 304. 

Divorce on ground of separation 
(1) An earlier form of the applica¬ 
ble statute in North Carolina con¬ 
tained a provision for ten years’ res¬ 
idence in the state on the part of 
plaintiff in order to obtain a divorce 


' on the ground that the parties had 
been living separate and apart for 
ten successive years. 

X.C.—Cooke V. Cooke, 80 S.E 17s 
164 X.C. 272, 49 L.R.A.,X.S.,’ 10 , 34 ! 

(2) Later, under Consol.St. § 1659 
subs 4, plaintiff’s residence in the 
state for five years xvas required. 
X.C.—Sitterson v. Sitterson, 131 s’e 

641. 191 X.C. 319, 51 A.L.R. 760— 
Ellis V. Ellis, 130 S.E. 7, 190 NC 
418. 

(3) The period of residence on the 
part of plaintiff is now one year, 
the period for living separate and 
apart being two years. 

Code 1935 §§ 1959 subs 4. 

Itt West Virginia 

(1) Under Code 1923 c 64 § 7 , it 
was necessary that plaintiff should 
have been a bona fide citizen of the 
state and should have resided there¬ 
in for one year immediately preced¬ 
ing the bringing of the suit, not¬ 
withstanding defendant had been a 
bona fide citizen of the state and 
had resided therein for a year or 
more immediately preceding the 
commencement of the action. 

W.Va.—^^Vhite v. White, 146 S.E. 376 

106 W.Va. 569. 

( 2 ) Under Code 1931 c 48 art 2 § 

8 , Code 1932 Annot. § 4708. however, 
it seems that, under some circum¬ 
stances, residence by either party 
for the required period is suflicient. 
W.Va.—Gray v. Gray, 199 S.E. 361, 

120 W.Va. 498. 

80. Conn.—Morgan v. Morgan, 130 
A. 254, 103 Conn. 189. 

Voss V. Voss, 75 A.2d 889. 5 
X.J. 402. 

Gardner v. Gardner, 67 A.2d 916, 

3 X.J.Super. 599, affirmed 71 A. 2 d 
131, 6 X.J.Super. 270, affirmed 75 
A.2d 894, 5 X.J. 411. 

R.I.—^McCarthy v. McCarthy, 122 A. 

529, 45 R.I. 367. 

19 C.J. p 29 note 72. 

Divorce on ground of separation of 
parties 

(1) Under Acts 1916 Xo. 269, ase 
originally enacted, in order to ob¬ 
tain a divorce on the ground that the 
parties have lived separate and 
apart for a period of years, it was 
necessary that plaintiff should have 
had a continuous residence in the 
state for seven years. 

La.—Trinchard v. Grace, 94 So. 856, 
152 La. 942—Laplace v. Briere, 92 
So. 881, 152 La. 235. 

(2) The period of residence has 
been reduced to two years by amend¬ 
ment. 

La.—Spring v. Spring, 27 So.2d 358, 
210 La. 576. 

(3) It has been said that the stat¬ 
ute required that one of the parties 
at least shall have continued to re¬ 
side in the state for the specified 
period. 


258 



27A C. J. S. 

year.si Some statutes have prescribed the bona fide 
residence of either party for a specified period in 
certain cases.Other statutes have prescribed 
residence of both parties within the state for a 
specified period in order to permit the mainte¬ 
nance oi an action for separation in certain cases.-^ 

The purpose of statutes requiring- residence in 
the state for a specified period is to protect de- 
fendants,^^*® to prevent nonresidents from using 
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I the state as a dumping ground for the marital 
I troubles ot ether and to protect the in¬ 

terests of society against fiy-ijy-night divorce 

: suits.'2.15 

; Statutes prescribing the period of residence for 
I plaintifif usually require that such period shall im- 
j mediately precede the commencement of the ac- 
1 tion,'-^ but certain st^itutes which prescribe a period 
i of residence within the state in order to permit 


on ground of adultery, two years' 
bona fide residence next preceding- 
commencement of action is required 
in order to confer jurisdiction 'ivhere 
alleged offense -was committed wh^^n 
parties resided in another state and 
thereafter one of parties became a 
resident of Xew Jersey. 

N-J-—Thompson v. Thompson, 108 A. 
758, 91 N.J.Eq. 23. 

McCormack v. McCormack, 129 
A. 212, 3 X.XMisc. 624. 

(2) The rule has been applied 
where the adultery was committed 
in another state -when the parties 
resided in such other state. 

N.J.—Thompson v. Thompson, su¬ 
pra. 

(3) Act March 23, 1923 (P.L. p 
494), relative to divorce on ground 
of extreme cruelty, which was silent 
as to time of residence, construed 
together wuth Divorce Act 1907 § 
6 (a), did not modify requirement 
of residence of t-wo years under Di¬ 
vorce Act, but merely reduced time 
in cases of extreme cruelty after 
which action of divorce can be in¬ 
stituted. 

N.J,—Gondas v. Gondas, 130 A. 600, 
98 N.J.Eq. 107. 

83. ZxL New York 

(1) Under Civil Practice Act § 1165 
a, as amended in 1942, a separation 
action may be maintained where par¬ 
ties were married outside state if 
either plaintiff or defendant is a res¬ 
ident of state when action is com¬ 
menced, and has been a resident for 
one year continuously at any time 
prior to commencement of action. 
N.Y,—Vanderbilt v. Vanderbilt, 133 
N,Y.S,2d 314, aflirmed 135 N.Y.S.2d 
622, 284 App.Div. 949—Greeley v. 
Greeley. 104 N’.Y.S.2d 900. 


viding that an action for separation 
may be maintained where parties, 
having been mrirri*^d without state, 
have become resldtmts of state, and 
have continued to be r^isidents there¬ 
of at least one year, and plaintiff is 
such a resident when action is com¬ 
menced, means a marital domicile, 
that is, a joint domicile of husband 
and wife. 

X.Y.—Perrin v. Perrin, 250 X.Y.S. 
o^S, 140 Misc. 406. 

(4) For a case not within statute. 
X.Y.—Thomas v. Thomas, 215 X.Y.S. 

405, 216 App.Div. 546. 

(5) "Where defendant was a non¬ 
resident when action was commenc¬ 
ed, marriage occurred outside state, 
and parties had n^-ver become resi¬ 
dents of state with a continued res¬ 
idence for one year, a wife could not 
maintain an action for separation 
under Civ.Pract.Act § 1162. 

X.Y.—Katz V. Katz, 197 X.Y.S. 307, 
203 App.Div. 672. 

(6) It has been held that court 
did not have jurisdiction of an ac¬ 
tion for separation brought by wife 
who W'as then a resident where mar¬ 
riage occurred out of state, and, al¬ 
though husband and wife had been 
inhabitants of state for prescribed 
period prior to enactment of an earli¬ 
er form of above statute, they had 
left state prior to such enactment 
and only wife had returned. 

N.Y.—Jarvis v. Jarvis, 3 Edw. 462. 

19 C.J. p 26 note 35 [a]. 

83.5 Tex.—Roberts v. Roberts, 192 
S.W.2d 774, 144 Tex. 603—Aucutt 
V. Aucutt, 62 S.W.2d 77, 122 Tex. 
518, 89 A.L.R. 1198. 

83.10 Tenn.—^Holman v. Holman, 
244 S.W.2d 618, 35 Tenn.App. 273. 


La.—^Xorth v. North, 113 So. 852, 164 
La. 293. 

(4) Where respondent had actually 
resided in another state for several 
years, statutory requirement that pe¬ 
titioner shall have been a domiciled 
inhabitant of state for tw^o years was 
applicable in suit for divorce on 
ground that parties had lived sep¬ 
arately and apart for at least ten 
years. 

HI.—^Root V. Root, 190 A. 450, 57 

R. r. 436. 

81. Ark.—Parseghian v. Parseghian, 
178 S.W.2d 49, 206 Ark. 869—Ken¬ 
nedy V. Kennedy, 1G9 S.W.2d 876, 
205 Ark. 650—Barth v. Barth, 161 

S. W.2d 393, 204 Ark. 151—Carlson 
V. Carlson, 128 S-W.2d 242, 196 
Ark. 231. 

Cal.—Brill v. Brill, 102 P.2d 534, 38 
C.A.2d 741, considering Nevada 
law. 

19 C.J. p 29 note 72. 

Calendar months 

Contention that under earlier stat¬ 
ute a residence of three calendar 
months on the part of plaintiff was 
required where ground of divorce 
did not accrue within the state was 
rejected. 

Xev.—^Davis v. Davis, 13 P.2d 1109, 
54 Xev. 267. 

Suit dismissed as premature 
Divorce suit must be dismissed as 
premature where plaintiff’s own tes¬ 
timony disclosed he had been m state 
two days less than two months be¬ 
fore commencing suit. 

Ark.—Parseghian v. Parseghian, 178 
S.W.2d 49, 206 Ark. 869. 

In Florida 

(1) Under earlier statutes a resi¬ 
dence of two years on the part of 
plaintiff was prescribed. 

Fla.—^Krumrine v. Krumrine, 106 So. 
131, 90 Fla. 368. 

(2) Under a later statute period 
is ninety days. 

Fla.—Curley v. Curley, 198 So. 584, 
144 Fla. 728. 

82. Miss.—^Price v. Price, 32 So.2d 
124, 202 Miss. 268. 

Va.—Hiles v. Hiles, 178 S.E. 913, 164 
Va. 131, 106 A.L.R. 1. 

W.Va.—Gray v. Gray, 199 S.E. 361, 
120 W.Va. 498. 

In New Jersey 

(1) Under statute, in case of per¬ 
sonal service in an action for divorce 


(2) Under former statute, Civil 
Practice Act § 1162, where both hus¬ 
band and wife, who were married 
outside state, were domiciled in state 
and had been domiciled therein for 
at least one year, wife who was dom¬ 
iciled in New York when action was 
commenced, could maintain an action 
for separation. 

N.Y.—^Pignatelli v. Pignatelli, 8 N.Y. 

S.2d 10, 169 Misc. 534. 

(3) However, view had been taken 
that residence of one year of parties 
required by Civ,Pract.Act § 1162, pro¬ 
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83.15 Tex.—Roberts v. Roberts, 192 
S.W.2d 774, 144 Tex. 603—Aucutt 
V. Aucutt, 62 S.W.2d 77, 122 Tex. 
518, 89 A.L.R. 1198. 

84. Miss.—^Anglin v. Anglin, 51 So. 

2d 781, 211 Miss. 405. 

Mo.—Coulter v. Coulter, 100 S.W, 
1134, 124 Mo.App. 149. 

Pa.—Moore v. Moore, 5 Pa.Dist. & 
Co.2d 43, 6 Cumb.L.J. 30. 

Segnor v. Segnor, Quar.Sess., 6 
Chest.Co- 122—Snell v. Snell, Com. 
PI., 58 Lack.Jur. 39. 

19 C.J. p 29 note 72 [b]. 
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er-r.t cf ?. :n ccrtci;:: cases do not ' cile for the rstatutory period before bein^ entitled to 

:rr.:.:'-e yzch a T:q:::r'jn:cnz^'^ . -ue; she may include the prior period during which 

Resi'Ier.ci v/ithi:: the state after the commence- ! ^ resident of the state by reason of her resi- 

n-.cr: of th-.- action may not Le indiidtrd as part of i husband.«.i5 

cerro'I oi residence required by the statute.^®*^ In certain cases some statutes allow an action to 
: nt.-nnsT is not permitted and ^vhe^e the plaintiff be brought by a person who has not resided in the 
t>:r,D.:shcs a residence outside the state for even a state for the time otherwise prescribed, as, for ex- 
snar: period, tne statutory time must elapse after j ample, where one or both parties were residents 
tne return to the state before the suit may be main- of,^® or where plaintiff was a resident of,S" or had 
However, a wife who separates from removed into,ss the state at the time the offense was 
her husband and establishes an independent domicile committed or the cause of action accrued, or where 


is not required to maintain such 

85- la. lITew Tork 

fl) Under Civil Practice Act .5 
11*35 a authorizing- separation action 
in case of marriage in another state 
if either plaintifl* or defendant was 
a resident of New York and had been 
a resident thereof for one year con¬ 
tinuously at any prior time, one 
year’s continuous prior residence at 
any time was sufficient, and it was 
unnecessary that such year’s resi¬ 
dence immediately precede com¬ 
mencement of action. 

—Lapin v. Lapin, 72 X.Y.S.2d 

015, ISO iMisc. 31. 

f2) Under such provision, it is not 
necessary that year’s residence be 
subsequent to marriage; it is suffi¬ 
cient if year’s residence was before 
marriage. 

—Leibovici v. Leibovici, 170 X. 

Y.S.2d IGO. 

(3) Rulings to same effect were 
made under this statute in annul¬ 
ment actions. 

X.Y.—Eischen v. Eischen, 121 X.Y. 

S.2d 446, 2S1 App.Div. 591. 

Cruickshank v. Cruickshank, 82 

X.Y.S.2d 522, 193 Misc. 366. 

(4) Under prior statute, Civ.Pract. 
Act § 1162, an action for separation 
vas allowed against a nonresident 
where, after having married outside 
state, parties became residents of 
Xew York and continued as such for 
more than one year and then moved 
to, and resided in, another state in 
which separation occurred and in 
which defendant continued to reside, 
where plaintiff returned to New York 
and was a resident there when action 
was brought. 

—McDonald v. McDonald, 193 N. 

E. 313, 265 N.Y. 546. 

(5) In an earlier case, however, it 
was held that residence of one year 
contemplated by statute was one 
which has not ceased up to time of 
separation of parties, and that stat¬ 
ute did not authorize a wife to sue 
for separation where marriage had 
occurred outside state, parties had 
maintained a residence in state for at 
least a year, and they had then vol¬ 
untarily given up their New Tork 
domicile and had established a dom¬ 
icile in another state where acts com- 


iciependent clomi- | the offense was 

I plained of occurred and where de- 
: fendant husband continued to main- 
I tain his d.omicile until commence- 
I ment of action. 

j N.Y.—Elwell v. Elwell, 128 N.Y.S. 
495, 70 Misc. 61. 

85.5 Wash.—^Fiske v. Piske, 290 P. 

2d 725, 48 Wash.2d 69. 

85.10 Pa.—Evangelist v. Evangelist, 
60 Pa.Dist. & Co. 417, 6 Lawrence 
L.J. 151—Moore v. Moore, 5 Pa. 
Dist. & Co.2d 43, 6 CumhL.J. 30. 

Segnor v. Segnor, Quar.Sess., 6 
ChestCo. 122. 

XzLsti-tiitioiL of divorce action in gw- 
other state 

(1) WTiere husband, prior to insti¬ 
tution of a divorce action on May 
31, 1955, intentionally set up his j 
domicile in Nevada during year 1954, 
his residence tenure in Louisiana 
was thereby broken, even though he 
was not a resident of Nevada a suffi¬ 
cient length of time to obtain a di¬ 
vorce under laws of that state his 
divorce action there was dismissed, 
and as a result he was not a resident 
of Louisiana for two years next pre¬ 
ceding institution of his action for 
divorce, and court was without ju¬ 
risdiction rations materiae to hear 
and determine merits of his action. 
La.—Bruney v. Bruney, 92 So.2d 388, 

231 La. 624. 

(2) Defendant’s exceptions to a di¬ 
vorce action on ground of lack of 
jurisdiction in that plaintiff has not 
resided continuously within state for 
one year prior to bringing suit will 
be overruled where it appears that 
plaintiff was a resident for twenty- 
five years except for military serv¬ 
ice and is still a resident, even 
though plaintiff, within one year pri¬ 
or to bringing suit, brought an abor¬ 
tive suit in Nevada in which he al¬ 
leged that he was a bona fide resi¬ 
dent of that state; however, such 
allegation may be used to attack 
plaintiff’s credibility. 

Pa.—Orr v. Orr, 7 Pa.Dist. & Co.2d 
375. 

Attempted reconciliatioa, 

Where wife domiciled in Pennsyl¬ 
vania, after instituting desertion 
and nonsupport proceedings against 
her husband, joins him in another 
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committed within the state.S9 Un¬ 
jurisdiction for a period of three 
weeks in hope of effecting a perma¬ 
nent reconciliation and w'lthdraws 
proceedings previously instituted, it 
must be assumed that her residence 
during three-\veek period was that 
of her husband, and she cannot in¬ 
stitute a divorce action in Pennsyl¬ 
vania until a year after her return. 
Pa.—^Evangelist v. Evangelist, 60 Pa. 
Dist. & Co. 417, 6 Lawrence L.J. 
151. 

85.15 Fla.—^Frank v. Prank, 75 So. 
2d 282. 

8G. Ill.—^Way V. Way, 64 Ill. 406. 
Mo.—Hays v. Hays, 282 S.W. 57, 221 
Mo.App. 516. 

Prior marriage; divorce or a-iitit i I- 
ment 

Under statute specifying that it is 
ground of divorce if either party has 
knowingly entered into second mar¬ 
riage, in violation of previous mar¬ 
riage still subsisting, and that court 
may grant relief either by pronounc¬ 
ing marriage void from beginning, or 
by dissolving it forever, statute re¬ 
quiring two years residence as pre¬ 
requisite to maintenance of suit for 
divorce, and public policy from 
which it arises is not offended if 
court, in absence of compliance with 
residence requirement, exercises its 
jurisdiction to annul a marriage 
w’hich is void ab initio for reason 
that one of parties thereto was al¬ 
ready validly married to another. 
Tenn.—Estes v. Estes, 250 S.W.2d 
32. 194 Tenn. 96, 32 A.L.R.2d 730. 

87. Vt.—^Newlin v. Newlin, 108 A. 
516, 94 Vt. 26. 

19 C.J. p 29 notes 74, 75. 

88. Conn.—Allan v. Allan, 42 A.2d 
347, 132 Conn. 1, 159 A.L.E. 493. 

Statute not applicable 
Conn.—Foss v. Foss, 136 A. 98, 105 
Conn. 502—Sawtell v. Sawtell, 17 
Conn. 284. 

89. Ill.—Cohagan v. Cohagan, 128 
N.E. 494, 294 Ill. 439. 

Mo.—Madsen v. Madsen, App., 193 
S.W’2d 507—Hays v. Hays. 282 S. 
W. 57, 221 Mo.App. 516. 

Tenn.—Holman v. Holman, 244 S.W'. 

2d 618, 35 Tenn.App. 273. 

19 C.J. p 29 note 76. 
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der some statutes, however, the exception obtains 
only in cases of adultery committed while plair.tilf 
was a resident of the state,90 and if the parties 
were nonresidents when the offense was committed, 
plaintiff must have resided within the jurisdiction 
for the length of time prescribed in ordinary cas- 
es.91 Under other statutes, plaintiff is required to 
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c&tabliih a of r«js:dcncfj Vihhrn the 

state when defer* lar.t cannot Y.c tjcrsenahy served 
with process within the 

Under certain statutes a hnsband may a di¬ 
vorce Ly cross petition in an action by his wife for 
alimony, without shev/inpr residence for the period 
required by statute.^- \\’!:ere residence in the state 


Place of commission of offense as 

affectingr jurisdiction generally see 

infra § 80. 

Only wliere acts complained of 
were committed outside state is two 
years residence next preceding fil¬ 
ing of bill for divorce required. 
Tenn.—^McFerrin v. McFerrin, 191 S. 

W.2d 946, 28 Tenn.App. 552. 

Parties nonresidents when offense 
committed 

Statute requiring two years resi¬ 
dence before filing of bill does not 
apply where acts relied on occurred 
within state, and it is immaterial 
where parties resided at time of acts 
complained of if acts occurred in 
state and petitioner is bona fide citi¬ 
zen in state when bill is filed, even 
short of two years. 

Tenn.—Holman v. Holman, 244 S.W. 

2d 618, 35 Tenn.App. 273. 

Place of offense; continuing and 
noncontinning offenses 

(1) In application of rule that two 
years residence in state is required 
where acts constituting grounds for 
divorce occurred outside state, but 
not where such acts occurred in 
state, there is little difficuly in de¬ 
termining whether a noncontinuous 
offense, such as an act of cruelty, 
adultery, or conviction of an infa¬ 
mous crime occurred within or with¬ 
out the state. 

Tenn.—Holman v. Holman, supra. 

(2) Abandonment and nonsupport 
is a ground for divorce which is con¬ 
tinuing in character, in sense that 
once fault has arisen it continues to 
exist through mere passivity of 
wrongdoer, and therefore if wife is 
outside state of Tennessee when she 
learns of abandonment, cause of ac¬ 
tion is complete and will be deemed 
to have occurred outside Tennessee, 
and her or their coming into state 
thereafter and his reiterating in Ten¬ 
nessee his intentions to abandon wife 
will not constitute a separate act but 
merely a passive continuation of act 
which became complete outside state, 
and such reiteration of his inten¬ 
tions will not permit bringing of bill 
by wife unless she had been bona 
fide resident of Tennessee for two 
years required by statute. 

Tenn.—^Holman v. Holman, supra. 

(3) Where husband, outside state, 
notifies wife in state, by telephone, 
^ail, or other means that he is aban¬ 
doning her, act of abandonment and 


nonsupport is committed within 
state. 

Tenn. ^Holman v. Holman, supra. 
Desertion 

Exception permitting resident to 
sue for divorce, although he has not 
lived in state for statutory period, 
does not apply where one seeking a 
divorce on ground of desertion is 
forced to rely on events which oc¬ 
curred before he came into state; 
it is not sufficient that cause of ac¬ 
tion for divorce on ground of deser¬ 
tion did not fully accrue and ma¬ 
ture until after establishment of res¬ 
idence within state. 

Conn.—Hare v. Hare, 90 A.2d 908, 

139 Conn. 149. 

In District of Columbia 

(1) Statute providing that no di¬ 
vorce shall be granted to person who 
has not been bona fide resident of 
District of Columbia for at least two 
years for any cause occurring out 
of District and prior to plaintiff’s 
residence therein, does not require 
two years residence where cause for 
divorce occurs outside District dur¬ 
ing period in which plaintiff is bona 
fide resident of District. 

D.C.—Orlans v. Orlans, 238 F.2d 31, 

99 U.S.App.D.C. 170. 

(2) In considering effect of a pro¬ 
vision that no divorce shall be grant¬ 
ed for any cause that shall have 
occurred outside District unless 
party applying for same shall have 
resided within District for two years 
next preceding application, view has 
been taken that where a wife, after 
abandoning her husband in another 
jurisdiction, entered District, letters 
from her to him, written in District, 
containing bitter reminders and re¬ 
proaches as to ill-treatment which 
she stated she received at his hands, 
did not show that her intention final¬ 
ly to abandon him was not finally 
formed until after her arrival in Dis¬ 
trict and did not show that desertion 
occurred in District, object of let¬ 
ters being apparently to show why 
she felt herself not only justified but 
compelled to abandon him finally and 
that such was her determination 
when she left him in the other ju¬ 
risdiction. 

D.C.—Blandy v. Blandy, 20 App.D.C. 

535. 

90. Minn.—Thelen v. Thelen, 78 N. 

W^ 108, 75 Minn. 433. 

19 C.J. p 29 note 77. 
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IS. Delaware the cv'urt ju- 

risdictir.n of a suit for d'.’.xrc:* for 
adultery committed in the state, 
where defendant ir- P"--nsonaIIy 
served, and where either of the par¬ 
ties was a bona fide resident at the 
time cf the offense, and continued to 
reside In the state to the time of 
the cornmen'^ement of the action. 
Del.—Bethard v. Bethard. 00 A. 406, 
2S Del. 5C. 

In Florida, under an eariier form 
of the applicable statute, Rev.St. 
192G § ni50, Gen.D.1927 ^ 4981, a 
residential period cf two years was 
required except where d^ffendant 
had been guilty of adultery within 
state. 

Fla,—Chisholm v. Chisholm. 125 So. 
C04, 9S Fla. 1196—Wade v. Wade. 
113 So. 37 i. 93 Fla. 100-1—Beekman 
V. Beekman, 43 So. 923, 53 Fla. 
S5S. 

In New uersey 

(1) Under Divorce Act, 2 Comp. 
St.1910 p 2030 § 6 (a^ Bev.St.l937 
§ 2:50-10 (a), in case of personal 
service in an action for divorce on 
the ground of adultery, a residence 
of two years was not required if 
either party was a bena fide resi¬ 
dent of the state when the adultery 
was committed and continued to be 
such a resident until the commence¬ 
ment of the action. 

N.J.—Thompson v. Thompson, 108 
A. 758, 91 X.J.Eq. 23. 

McCormack v. McCormack, 129 
A. 212, 3 H.J.Mise. C24. 

(2) The rule applied vrhere plain¬ 
tiff was a bona fide resident when 
the alleged adultery vms committed 
outside the state. 

N.J.—Thompson v. Thompson, supra. 

la West Virginia, under Code 1931 
c 48 art 2 § 8, Code Annot.1932 § 
4708, it seems that an action for di¬ 
vorce for adultery could be maintain¬ 
ed, where both parties were resi¬ 
dents of the state when the action 
was commenced and defendant was 
served personally with process, not¬ 
withstanding neither party had been 
a resident of the state for one year. 
W.Va.—Gray v. Gray, 199 S.E. 361, 
120 W.Va. 498. 

91. Del.—^Doswell v. Dos well, 103 A. 
17, 7 Boyce 9S. 

19 C.J. p 29 note 78. 

91.5 W.Va.—Taylor v. Taylor, 36 S. 
E.2d 601, 12S W.Va. 198. 

92. Ohio.—Ferguson v. Ferguson, II 
Ohio N.P.,X.S., 679. 
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for a specified period is required to maintain an ac¬ 
tion for a divorce, nut not to sue for separate main¬ 
tenance, and the resident defendant in a suit for 
separate maintenance counterclaims for a divorce, 
plaintiff who has not resided in the state for the 
specified period may a'.so ask for a divorce.-’’-*^ 


I Statutes prescribing a residence for a specified 
j period are usually mandatory.^3 According to some 
I cases a statutory provision for residence of plain- 
i tiff for a specified period is not jurisdictional,^4 ^nd 
i merely prescribes the qualifications of plaintiff,*95 
but other authorities regard such statutes as juris¬ 
dictional.^® 


92.5 Ky. —Jarvis v. Jarvis, 200 
td 475, C04 Ky. 253. 

93. Ar;z—C-irnahan v. Carnahan, 
£5'< P.2d 729, 79 Ariz. 371. 

Aril.—Pr-rter v. Porter, 195 SAV.2a 
53. 2ij3 Ark. 371—^Kennf.dy v. Krn- 
nedy, S.vr.2d S76, 205 Ark. 630. 
Cal.—Bjilard v. Bullard. 2 l9 P. 361, 
ISO C. 302. 

I>.C.—^^Vinaton v. 'Winston, 271 F. 

651, 50 App.D.C. 321. 

Ind.—^Hotherington v. Hetherin^ton, 
ICO X.E. 343. 290 Ind. 56. 

Mich.—White v. White, 219 X.W. 
593, 242 Mich. 555—Bradford v. 
Bradford, 117 M.W. 55S. 54 Mich. 
115, 129 Am.S.R. 46S. 

Pa.—Commonwealth v. Griffiths, 
Quar.Sess., 33 Del.Co. 512. 

Tex.—McKinney v, McKinney, Civ. 
App., 274 S.W.2d 90S—Snodgrass 
V. Snodgrass, Civ.App., 250 S.W.2d 
C24—Lawler v. Lawler, Civ.App., 
15 S.W.2d 6S4. 

Va.—^Raiford v. Raiford, 68 S.E.2d 
8S8, 193 Va. 221. 

W.Va.—While v. VTiite, 146 S.E, 376, 
106 W.Va. 569. 

19 C.J. p 29 note 72. 

94. Del.—^Anonymous v. Anony¬ 
mous, 85 A.2d 706, 7 Tern" 43S, af¬ 
firmed Du Pont V. Du Pont, 90 A. 
2d 468, S Terry 252, certiorari de¬ 
nied 73 S.Ct. 46, 344 U.S. S36, 97 
L.Ed, 651. 

Idaho.—Robinson v. Robinson, 212 
P.2d 1031, 70 Idaho 122. 

Tex.—^Aucutt v. Aucutt, 62 S.W.2d 
77, 122 Tex. 518, S9 A.D.R. 119S. 

Tex.—Glover v. Glover, Civ.App., 287 
S.W.2d 287, error dismissed— 
Swanson v. Swanson, Civ.App., 229 
S.W.2d 843, certified question an¬ 
swered 228 S.W.2d 156, 145 Tex. 
600—Myers v. Myers, Civ.App., 210 
S.'VV.2d 832—Buffaloe v. Buffaloe, j 
Civ.App., 210 S.W.2d 429. error dis¬ 
missed—Mitchell V. Mitchell, Civ. 
App., 199 S.W.2d 699—Kent v. 
Kent, Civ.App., 143 S.W.2d 159— 
Prendergast v. Prendergast, Civ. 
App,, 122 S.W.2d 710. 

Tucker v. State, 148 S.W.2d 1111, 
141 Tex.Cr. 428. 

19 C.J. p 30 notes 79, 80. 

Zn California 

(1) Provision of statute that di¬ 
vorces shall not be granted unless 
plaintiff has been a resident of state 
for specified period does not impose 
any limitation on court in matter of 
divorces but simply prescribes cer¬ 
tain facts as essential to making out 
of a case warranting a divorce. 


' C'l’i.—DeYrung v. DeYoung, 165 P. 
• 2d 457. 27 C.2d 521—In re McKeil's 
j Estate, iOO P. 1086, 155 C. 333. 

I In case of failure to make a 

i d’jtf showing of residence, the ques- 
! ticn is not one as to lack of juris- 
I diction but is a question as to error 
I in the exercise of jurisdiction. 

: Cai.—Bullard v. Bullard, 209 P. 361, 
ISO C. 502. 

(3) However, it has been stated 
I that in a divorce action, statutory 
I requirements of residence are juris¬ 
dictional. 

Cal.—Ungemach v. Ungemach, 142 
P.2d 99, 61 C.A.2d 29. 

95. Idaho.—^Robinson v. Robinson, 
^212 P.2d 1031, 70 Idaho 122. 

—Schillerstrom v. Schillerstrom, 
32 X.W.2d 106, 75 X.D. 667, 2 A. 
L.R.2d 271. 

Tex.—^Aucutt V. Aucutt, 62 S.'W.2d 
77, 122 Tex. 518, 89 A.L.R. 1198. 

Glover v. Glover, Civ.App., 287 
S.W.2d 487, error dismissed— 
Swanson v. Swanson, Civ.App., 229 
S,W.2d S43, certified questions an¬ 
swered 228 S.W.2d 156, 145 Tex. 
600—Myers v. Myers, Civ.App., 210 
S.W.2d 832—Kent v. Kent, Civ. 
App., 143 S.W.2d 159—Prendergast 
v. Prendergast, Civ.App., 122 S.W. 
2d 710. 

Tucker v. State, 148 S.W.2d 1111, 
141 Tex.Cr. 428. 

Wrong determination that plaintiff 
has resided in state for statutory 
period is an error in exercise of ju¬ 
risdiction, and not an act in excess 
of jurisdiction; statements in Smith 
V, Smith, 86 N.W. 721, 10 N.D. 219, 
Graham v. Graham, 81 N.W. 44, 9 
N.D. SS, and Smith v. Smith. 75 N.W. 
7S3, 7 N.D, 404, as to residence for 
prescribed period of time being juris¬ 
dictional are mere dicta. 

N.D,—Schillerstrom v. Schillerstrom, 
32 N,W.2d 106, 75 N.D. 667, 2 A. 
L.R.2d 271. 

96. Ala.—Penn v. Penn, 19 So.2d 
353, 246 Ala. 104—^Davis v. Davis, 
31 So. 473, 132 Ala. 219. 

Ark.—Troillet v. Troillet, 300 S.W.2d 
273, 227 Ark. 624—^Porter v. Porter, 
195 S.W.2d 53, 209 Ark. 371—^Par- 
seghian v. Parseghian, 178 S.W.2d 
49, 206 Ark. 869. 

Conn.—White v. WTiite, 81 A.2d 450, 
138 Conn. 1. 

—^Winston v, Winston, 271 P. 
551, 50 App.D.C. 321. 

Gage V. Gage, D.C., 89 P.Supp. 
987. 

Fla.—Kutner v. Kutner, 33 So.2d 42, 
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159 Pla. 870—Phillips v. Phillips, 1 
So.2d 186, 146 Fla. 311—Curley v. 
Curley, 198 So. 584, 144 Pla. 728— 
Taylor v, Taylor, 182 So. 238, 132 
Fla. 690—Chisholm v. Chisholm, 
125 So. 694, 98 Pla. 1196—^Wade v. 
Wade. 113 So. 374, 93 Pla. 1004— 
Krumrine v. Krumrine, 106 So. 131, 
90 Pla. 368. 

Ind.—Hetherington v. Hetherington, 

160 N.B. 345, 200 Ind. 56. 

Miller v. Miller, 104 N.E. 588, 55 
Ind.App. 644. 

Kan.—Schaeffer v. Schaeffer, 266 P. 

2d 282, 175 Kan. 629. 

Mass.—Shain v. Shain, 88 N.E.2d 143, 
324 Mass. 603, certiorari denied 70 

S. Ct. 492, 338 U.S. 954, 94 L.Ed. 
589—Old Colony Trust Co. v. Por¬ 
ter, 88 N.E.2d 135, 324 Mass. 581, 
12 A.L.R.2d 706. 

Mich.—^Kennedy v. Kennedy, 39 N.W. 
2d 67, 325 Mich. 613—White v. 
White, 219 N.W. 693, 242 Mich. 
555. 

Mo.—State ex rel. Stoffey v. La Dri- 
ere, App., 273 S.W.2d 776—Barth 
V. Barth, App., 189 S.W.2d 451. 
N.M.—Crownover v. Crownover, 274 
P.2d 127, 58 N.M. 597. 

N.Y.—^In re Veltri’s Estate, 113 N. 

T. S.2d 146, 202 Misc. 401, stating 
Nevada law. 

N.C.—^Henderson v. Henderson, 59 S. 

E.2d 227, 232 N.C. 1. 

Ohio.—Glassman v. Glassman, 60 N. 

E.2d 716, 75 Ohio App. 47. 

Okl.—Meyers v. Meyers, 199 P.2d 
819, 200 Okl. 683, 6 A.L.R.2d 591 
—Greer v. Greer, 148 P.2d 156, 194 
Okl. 181—^Pope V. Pope, 243 P. 962, 
116 Okl. 188. 

Pa.—^Alburger v. Alburger, 10 A.2d 
888, 138 Pa.Super. 339—^Nixon v. 
Nixon, 193 A. 132, 127 Pa.Super. 
407, reversed on other grounds 198 
A. 154, 329 Pa. 256—^Lipps v. Lipps, 
90 Pa.Super. 86—Hilyard v. Hil- 
yard, 87 Pa.Super. 1—Gearing v. 
Gearing, 83 Pa Super. 423—Starr v. 
Starr, 78 PaSuper. 579. 

Jones V. Jones, 14 Pa.Dist. & Co. 
415—Chesebrough v. Chesebrough, 

6 PaDist. & Co. 765, 7 Pa.Dist & 
Co. 357, 21 Sch.Leg.Rec. 164— 

Quinn v. Quinn, 6 PaDist. & Co. 
712, 21 Sch.Leg.Rec. 95—Goga v. 
Goga, 5 PaDist. & Co. 669. 40 
Montg.Co. 74—Ganster v. Ganster, 

5 PaDist. & Co. 503, 39 Lanc.L. 
Rev. 87—Glee v. Glee, 2 PaDist. & 
Co. 199, 2 Wash.Co. 96. 

Freeth v. Freeth, 30 PaDist. 789 
—^Devine v. Devine, 30 PaDist. 
664, 50 Pa.Co. 6, 2 Erie Co. 178. 
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Want of residence for time prescribed by statute 
of foreign or sister state as affecting validity of [ 

foreign decree of divorce is discussed infra §’341. ; 

I 

! 

§76. - Facts Constituting 

a. In general 

b. Members of armed forces; residence 

on federal reservations 

c. Citizenship; aliens; violation of im¬ 

migration laws 

a. In Greneral 

Domicile or residence within the meaning of statutes 


DIVORCE §§ 75-76 

as to Jurisdiction cf divorce actions usuaily irivcives ac¬ 
tual residence in the state and the intention to remain 
there permanentiy, or at ieast fcr an indefinite period; 
and a temporary residence for the sole purpose of obtain¬ 
ing a divorce, with no intention to remain after the di¬ 
vorce is obtained, is not sufficient. 

In accordance with the rules, discussed supra § 71, 
that junsdiction of a divvorce action is founded on 
domicile, and that the term “residence” as used in 
divorce statutes is ordinarily construed as equivalent 
to “domicile,” the general rules relating to domicile 
have been applied in determining whether the requi¬ 
site residence or domicile exists.J^^-^^* Domicile or 


Koch V. Koch, Com.PI., 60 Dauph. 
Co. 1—Sircovitch v. Sircovitch, 
Com.Pl., 43 Lack.Jur. 26—^Demp¬ 
ster V. Dempster, Com.Pl., 38 Luz. 
Leg.Regr. 347—^Masefield v. Mase¬ 
field, Com.Pl., 7 Monroe L.R. 72, ap¬ 
peal dismissed 46 A.2d 329, 159 Pa. 
Super. 6—Cocker v. Cocker, Com. 
PL, 64 Montgr.Co. 88—Christman v. 
Christman, Com.Pl., 4 Sch.Reg. 369. 
Utah.—^AVeiss v. Weiss, 179 P.2d 1005, 
111 Utah 353. 

Wash.—Sasse v. Sasse, 249 P.2d 380, 
41 Wash.2d 363. 

Wis.—Sang v. Sang, 3 N.W.2d 340, 
240 Wis. 288. 

19 C.J. p 29 note 72, p 30 note 81. 
Waiver 

(1) Requirement that libellant 
seeking divorce must be a bona fide 
resident for one year immediately 
prior to filing of libel is strictly ju¬ 
risdictional and cannot be waived by 
parties, even with consent of court. 
Pa.—Fishman v. Fishman, 74 A.2d 

682, 167 Pa.Super. 428—Cortese v. 
Cortese, 63 A.2d 420, 163 Pa.Super. 
553—Chidester v. Chidester, 60 A. 
2d 574, 163 Pa.Super. 194—^Verbeck 
V. Verbeck, 52 A.2d 241, 160 Pa. 
Super. 515—^English v. English, 19 
Pa.Super. 586. 

Williams v. Williams, 88 Pa.Dist. 
& Co. 445, 15 Beaver 242. 

(2) Statutory requirement of bona 
fide residence in state for twelve 
months before filing application for 
divorce cannot be w’aived by defend¬ 
ant. 

Ga.—Tatum v. Tatum, 46 S.E.2d 915, 
203 Ga. 406. 

(3) Jurisdiction by consent or 
waiver generally see infra § 81. 

Divorce on ground of separation of 
parties 

The requirement of Acts 1916 No. 
269, Gen.St.Annot.l932 § 2202, of con¬ 
tinuous residence in the state for a 
specified number of years on the part 
of plaintiff in order to obtain a di¬ 
vorce on the ground that the parties 
have been living separate and apart 
for the same number of years or 
more, is jurisdictional. 

La.—Laplace v. Briere, 92 So. 881, 
152 La. 235. 


In Virginia 

(1) Provisions of applicable stat¬ 
ute have been regarded as jurisdic¬ 
tional. 

Va.— Corpus Jnris Secundum cited in 

Howe V. Howe, IS S.E.2d 294. 297, 
179 Va. Ill—Chandler v. Chandler, 
112 S.E. 856, 132 Va. 418. 

(2) Neither circuit court nor any 
other court in state had jurisdiction 
of any action for divorce unless one 
of parties had been domiciled in 
state for at least one year preceding 
commencement of action, in view of 
Code 1904 § 2259. 

Va.—Blankenship v. Blankenship, 100 
S.E. 538, 125 Va. 595. 

(3) Under Code 1919 § 5105, as 
amended. Code 1936 § 5105, actual 
bona fide residence in state of one 
of parties for at least one year pre¬ 
ceding commencement of divorce 
suit is essential, to the maintenance 
of the suit. 

Va.—Hiles v. Hiles, 178 S.E. 913, 164 
Va. 131, 106 A.L.R. 1 . 

96.50 Ga.—'Williams v. Williams, 12 
S.E.2d 352, 191 Ga. 437. 

Acquisition of domicile in general 
see Domicile §§ 8-11. 

Two domiciles 

(1) A person cannot have a legal 
domicile for purpose of instituting 
a divorce action in two different 
states at same time. 

Ohio.—Bassett v. Bassett, Com.Pl., 
68 N.E.2d 409. 

(2) Plaintiff could not at the same 
time qualify as a legal voter of New 
York and sue for divorce in District 
of Columbia as a resident of city of 
Washington. 

D.C.—^Moritz v. Moritz, Sup., 80 F. 
Supp. 267. 

(3) If plaintiff acquired a domicile 
in Nevada for purpose of instituting 
a suit for divorce in December, 1945, 
he could not thereafter acquire a 
domicile in Ohio for a like purpose 
for at least a year thereafter. 

Ohio.—Bassett v. Bassett, Com.Pl., 

68 N.E.2d 409. 

(4) A prerequisite to acquisition of 
a new domicile is an intent to aban¬ 
don old domicile. 
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Miss.—Lynch v. Lynch, 50 So.2d 378, 

210 Miss. 810. 

Ohio.—Bassett v. Bassett, Com.Pl., 

65 N.E.2d 409. 

Besideuce in another state 

^1) During required residential pe¬ 
riod. plaintiff must be a resident of 
state and not of another state. 

Ark.—Murphy v. Murphy, 140 S.W. 

2d 416, 200 Ark. 458—Carlson v. 

Carlson, 128 S.W.2d 242, 198 Ark. 

231. 

(2) So, a traveling salesman who 
spent but a day or two at a time in 
Arkansas during three-months peri¬ 
od of alleged residence, and during 
such period registered and voted in 
Missouri, was not a "resident’' of 
Arkansas within jurisdiction of Ar¬ 
kansas courts for purpose of secur¬ 
ing a divorce. 

-A^rk.—Murphy v. Murphy, supra, 

(3) In divorce suit, residence in 
another state is not decisive of ques¬ 
tion of domicile in state as required 
by statute, but merely circumstance 
to be considered in determining 
whether such residence was intend¬ 
ed to be permanent and whether 
plaintiff intended to abandon domi¬ 
cile in state. 

Ga.—^Williams v. Williams, 12 S.E. 

2d 352, 191 Ga. 437. 

Indicia of domicile 

(1) Citizenship or domicile in con¬ 
nection "with divorce and alimony 
may be aided by place of one’s busi¬ 
ness, profession, or trade, where he 
holds his church or lodge member¬ 
ship, and where he votes and exer¬ 
cises other indicia of citizenship. 
Fla.—Ogden v. Ogden, 33 So.2d 870, 

159 Fla. 604. 

(2) Fact that husband filed his 
federal income tax returns for 1950 
and 1951 in New Jersey, that he held 
an operator’s license and registration 
plates for his automobile from New 
Jersey and that he had filed no Phil¬ 
adelphia wage tax were factors to be 
considered but not controlling in the 
determination whether husband had 
acquired domicile in Pennsylvania, 
thereby giving court jurisdiction to 
entertain divorce action of husband. 
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vith itLiv.Vjry rc:u:r'jr::er:ti as to resi- 
ajr.ce, d-irr.icil';, or inhajitar.cy in the state is deter- 
tninahie 'vith rcisnect to the precise provisions of the 


' governing statutc.^^ 

As a general rule, nothing short of an actual resi- 
j dence in the state, where the suit is brought with 
j the intention of establishing or maintaining a per- 
I manent residence there, will satisfy the requirements 
I as to residence or domicile, qj-^ sometimes 


—^Ar.d^rrscr: v. Ari'-Itrsr.n, 51 A.2i3 
Hi. 17i' P>'i.Super. C27. 

“Bomicile” daSaed 

^1) "Dvu:: of '.r., v/Ith re- 

spc'jt to ‘i.vvrce r.Uittvrs, is ihz.t 
S)iao'e ;:t person has ’‘volun¬ 
tarily hxS habitation,” not for 

a t-n:p*-j:'*'*ry or special purp'.'S-, hut 
t^'ith prest-nt “intention” or ‘*ino- 
cf making it h:s home. 

X.J.—Rtrnner v. I tenner, HI A. 101, 
12 X.J.LIisc. 740. 

\2) Other Jefinitions see 13 C.J. 
p 2e note 4 4 [a]. 

‘^Domicile of choice” 

As appliei to divorce laws, “dom¬ 
icile of origin" is domicile of par¬ 
ti 's purtrLts or person on whom party 
is itgaliy dependent at time of his 
birtii, while “d..ymicile of choice" is 
place which a pc-rson chooses for 
himself and is based on his inten¬ 
tion. 

Tex.—StruMe v. Struble, Civ.App., 
177 S.W.2d 279. 

^Jurisdiction of person and subject 
matter 

Length and character of plaintiff’s 
residence do not affect jurisdiction 
over defendant’s person, but affect 
only jurisdiction over subject mat¬ 
ter. 

Fla.—Hollins v. Rollins, 19 So. 2d 562, 
155 Fla. S3. 

98.55 Pla.—Fow’ler v. Fowler, 22 So. 

2d 817, 156 Fla. 316. 

Pa.—Commonwealth ex rel. ^IcCor- 
mack V. AIcCormack, 67 A.2d 603, 
164 Pa,Super. 553. 

ZSlzed q.aestioa of law and fact 
The question as to intention is a 
mixed question of law and fact. 

Ala—^Ex parte State ex rel. Altman, 
ISS So. 6S5, 237 Ala. 642—Caheen 
V. Caheen, 172 So. 618, 233 Ala. 
494. 

Question of domicile is one of fact 
to Pc determined from evidence and 
court may consider all movements, 
transactions, and attending circum¬ 
stances of party or parties involved 
in question. 

Okl.—McElreath v. McElreath, 317 
P.2d 225—^Ashton v. Ashton 169 
P.2d 5G5, 197 Okl. 241. 

96.60 Fla.—^Fowler v. Fowler, 22 So 
2d S17, 156 Fla. 316. 

Ill-—Bateman v. Bateman, 85 N’.E.2d 
196. 337 I11.APP. 7. 

Change of domicile effected 

WTiere former resident of 'Wiscon¬ 
sin was transferred to a veteran’s 
hospital in Tennessee at his own re- 


, quert and after discharge from hos- 
j pital. definitely confirmed his previ- 
j cuslj' expressed intention to establish 
Tennessee as his home, domicile of 
husband was in Tennessee and Ten¬ 
nessee Chancery Court has jurisdic¬ 
tion of husband’s divorce action 
against the wife who was a resident 
•Ji Wisconsin. 

Tenn.—Greene v. Greene, App., 309 S. 
AV. 2 d 403. 

97. H.I.—Doerner v. Doerner, 124 A. 
728, 46 R.I. 41. 

Inapplicable statute 

Statute providing that place where 
person having no family generally 
lodges in state shall be considered 
his domicile therein does not apply 
in determining w’hether person, such 
as plaintiff in divorce suit, has lost 
domicile acquired in state and become 
domiciled in another state. 

Ga.—^\Viiliams v. WTiliams, 12 S.B. 2 d 
352, 191 Ga. 437. 

98. Ariz.—Wynn v. Wynn, 8 P.2d 
lOSl, 39 Ariz. 580. 

Cal.—Ungemach v. Ungemach, 142 P. 
2 d 99, 61 C.A. 2 d 29. 

Pla.—Campbell v. Campbell, 57 So.2d 
34. 

Ky.—St, John V. St. John, 163 S.W.2d 
820, 291 Ky. 363. 

La.—^Walsh v. Walsh, 42 So.2d 860, 
215 La. 1099, certiorari denied 70 S. 
Ct, 575, 339 U.S. 914, 94 L.Ed. 1340 
—^Walcup V. Honish, 28 So.2d 453, 
210 La. 843—Spratt v. Spratt, 27 
So. 2 d 154, 210 La. 370. 

Mich.—Banfield v. Banfield, 27 N.W. 

2d 336, 318 Mich. 38. 

Miss.—Lynch v. Lynch, 50 So.2d 378, 
210 Miss. 810. 

Mo.—Hamill v. Talbott, 81 Mo.App. 
210 . 

Neb.— Corpus Juris Secundum cited 
in Lippincott v. Lippincott, 3 N.IV. 
2d 207, 216, 141 Neb. 186, 140 A.L.H. 
901. 

Nev.—^Wilson v. Wilson, 212 P.2d 
1066, 66 Nev. 405. 

N.J.—Rinaldi v. Rinaldi, 118 A. 685, 
94 N.J.Eq. 14, 

Renner v. Renner, 181 A. 191, 13 
N.J.Misc. 749—Pieretti v. Pieretti, 
176 A. 589, 13 N.J.Misc. 98. 

N'.Y.—In re Petersen’s Estate, 78 N. 
Y.S. 2 d 5S2, 192 Misc. 243. 

Schwallbach v. Schivallbach, 84 
N.Y.S. 2 d 345, affirmed 93 N.Y*S 2 d 
716. 

Ohio.—Saalfeld v. Saalfeld, 89 N.E. 
2d 165, 86 Ohio App. 225. 

Bowen V. Bowen, 12 Ohio N P 
N.S., 221. * *’ 


Tex.—Gallagher v. Gallagher, Civ 
App., 214 S.W. 516. 

19 C.J. p 30 note 82. 

Genuineness and sufficiency of resi¬ 
dence affecting validity and effect 
of foreign divorce see infra § 339 . 
Sufficiency of residence in county see 
infra § S3. 

“laliabitant” 

To be “inhabitant,” of state with¬ 
in divorce statute, there must be 
domicile acquired with stamp of per¬ 
manency on it. 

Tex.—Wilson v. Wilson, Civ.App., 159 
S.W. 2 d 212 —^Dodd v. Dodd, Civ. 
App., 15 S.W. 2d 686 . 

‘‘Domiciled inhabitant” and “resi¬ 
dent” 

( 1 ) Under statute requiring peti¬ 
tioner for a divorce to have been a 
domiciled inhabitant of the state, 
and to have resided therein for a pe¬ 
riod of two years next preceding the 
filing of the petition, the petitioner 
must have established a domicile by 
actual abode in the state, with the in¬ 
tention in good faith to live therein 
permanently, and must have main¬ 
tained an actual and continuous resi¬ 
dence and dwelling within the state 
for the required two years. 

R.I.—McCarthy v. McCarthy, 122 A, 
529, 45 R.I. 367. 

(2) It has been stated broadly 
that the two years’ residence re¬ 
quired is an actual residence and 
presence in state for required pe¬ 
riod. 

R.I.—Doerner v. Doerner, 124 A. 728, 
46 RJ. 41. 

Sufficient to make person citizen of 
state 

The residence required by the laws 
of Nevada as a basis for divorce, 
when the cause of action arose else¬ 
where, means such “residence" as 
creates a domicile, and such as in 
the case of a person born within the 
United States and subject to the ju¬ 
risdiction thereof would make him a 
citizen of Nevada. 

U.S.—^De Bouchel v. Candler, D.C.Ga., 
296 F. 482. 

In Pennsylvania 

(1) Bona fide residence, contem¬ 
plated by the applicable statute, is 
a residence with domiciliary intent, 
that is, a home in which the party 
actually lives. 

Pa.—^Alburger v. Alburger, 10 A. 2 d 
888 , 138 Pa.Super. 339—Huston v. 
Huston, 197 A. 774, 130 Pa.Super. 
501—Starr v. Starr, 78 Pa.Super. 
579. 
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formulated, there must be actual residence with a i The term “rc^i icncj” has be cm construed to mean 
freely exercised intention to remain in the state j “legal residence/’* cut in genera! a mere !e:ra! resi- 
permanently or at least for an indefinite time.^'* • 


Williams v. Williams, 88 Pa.Dist. 
& Co. 445, 15 Beaver 242—Goga v. 
Goga, 5 Pa.Dist. & Co. 669, 40 
Montg.Co. 74—Ganster v. Ganster, 

5 Pa.Dist. & Co. 503, 39 Lanc.L. 
Bev. 87. 

Freeth v. Freeth, 30 Pa.Dist. 789. 
Pacenza v. Pacenza, 32 Luz.Leg. 
Reg. 392—Elwood v. Elwood, 1 
Monroe L.R. 164—Cocker v. Cocker, 
Com.Pl., 64 Montg.Co. 88. 

(2) “Bona fide residence” means 
a permanent one with domiciliary 
intention. 

Pa.—Chidester v. Chidester, 60 A.2d 
574, 163 Pa.Super. 194—^Verbeck v. 
Verbeck, 52 A.2d 241, 160 Pa.Super. 
515—Alburger v. Alburger, 10 A. 
2d 888, 138 Pa.Super. 339—Huston 
V. Huston, 197 A. 774, 130 Pa.Super. 
501—Gearing v. Gearing, 83 Pa.Su¬ 
per. 423. 

Williams v. Williams, 88 Pa. 
Dist. & Co. 245, 15 Beaver 242— 
Brosch v. Brosch, 54 Pa.Dist. & Co. 
413, 56 Dauph.Co. 376—Chesebrough 
V. Chesebrough, 6 Pa.Dist. «fe Co. 
765, 7 Pa.Dist. & Co. 357, 21 Sch. 
Leg.Rec. 164—Goga v. Goga, 5 Pa. 
Dist. & Co. 669, 40 Montg.Co. 74. 

Devine v. Devine, SO Pa Dist. 
664, 50 Pa.Co. 6, 2 Erie Co. 178. 

Howard v. Howard, Com.Pl., 1 
Cumb.L.J. 20, 2 Lebanon 306, 

(3) Such residence must be actual 
with domiciliary intention. 

Pa.—^Hilyard v. Hilyard, 87 Pa.Su¬ 
per. 1—Gearing v. Gearing, 83 Pa. 
Super. 423. 

Lewis V. Lewis, Com.Pl., 31 Erie 
Co. 70—Christman v. Christman, 4 
Sch.Leg.Rec. 369. 

(4) Constructive domicile without 
actual residence is not sufficient. 

Pa.—Gearing v. Gearing, supra. 

Howey v. Howey, Com.Pl., 55 
Lack.Jur. 155. 

(5) In determining the intention 
as to domicile or residence, unequiv¬ 
ocal acts are of more value than 
mere statements of the party whose 
residence is in question. 

Pa.—Clee v. Clee, 2 Pa.Dist. & Co. 
199, 2 Wash.Co. 96. 

(6) For other Pennsylvania cases 
construing statutes see 19 C.J. p 30 
note 82. 

In Virginia 

(1) In construing statute provid¬ 
ing that no suit for divorce shall be 
maintainable unless one of the par¬ 
ties is domiciled in, and is and has 
been an actual bona fide resident of 
the state for at least a specified pe¬ 
riod preceding the commencement of 
the suit, it has been stated that one 
may be domiciled in one state and 
be a resident of another. 


Va.—Hiles v. Hiles. 17S S.E. 913, 164 
Va. 131, 106 A.LR. 1. 

(2) To have been an "actual bona 
fide resident” of a state, within the 
meaning of the statute, means to 
have had in the state throughout 
the specified period an actual bona 
fide permanent abode, as distinguished 
from a sojourn or transitory abode. 
Va.—Hiles v. Hiles, supra. 

(3) In order to have such bona 
fide residence, there must be some 
evidence of acts or forbearances to 
act tending to show actual continued 
maintenance in good faith of some 
place in state as permanent abode, 
and intention alone to do so, or in¬ 
tention plus return to prior habitat 
in state without establishment of 
more than transitory residence else¬ 
where, is insufficient. 

Va.—^Hiles v. Hiles, supra. 

(4) Prior to the amendment of 
such code provision by vrhich the 
phrase referring to “bona fide resi¬ 
dent” was added, the view was taken 
that the - object of the statute was 
to prevent the opening of the courts 
of the state to mere residents and 
to restrict the use of the courts to 
litigants who had a more permanent 
identification with the state and the 
welfare of its citizens; the view was 
apparently taken, however, that legal 
residence, or domicile with the right 
to vote, was sufficient. 

Va.—Towson v. Towson, 102 S.E. 48, 
126 Va. 640. 

:i^esideuce sufficient 
Mo.—Stone v. Stone, 113 S.W. 1157, 
134 Mo.App. 242. 

19 C.J. p 30 note 82 [c]. 

99. Idaho.—Hampshire v. Hamp¬ 
shire, 223 P.2d 950, 70 Idaho 522, 21 
A.L.R.2d 1159. 

Miss.—Lucia v. Lucia, 27 So.2d 774, 
200 Miss. 520—Smith v. Smith, 12 
So.2d 428, 194 Miss. 431. 

Mo.—State ex rel, Stoffey v. La Drie- 
re. App., 273 S.W.2d 776—Phelps 
V. Phelps, App., 246 S.W.2d 838. 

N.Y.—Shuart v. Shuart, 51 N.r.S.2d 
359, 183 Misc. 270. 

N.C.—Bryant v. Bryant, 45 S.E.2d 
572, 228 N.C. 287. 

State of mind and physical connection 
with place 

‘•Residence” or “domicile” for pur¬ 
poses of procuring a divorce arises 
from a state of mind with respect 
to a place as well as from physical 
connection with it. 

Ohio.—^In re Sayle’s Estate, Prob., 80 
N.E.2d 221, affirmed, App., 80 N.E. 
2d 229. 

Animus manendi 

Requisites of domicile for divorce 
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purr-'5^'? M*-"- -■ 'utI r*-pMe:i'‘e coupled 
with Ft-.ir.cu': -r..'.. 

Md.—Ep.-t*- r. 66 A.I'd 

19;. :jd. :6i. 

N C.—Iiry-Jiit V. Bryant. 45 S.E I'd 
11' N.C. 2S7. 

?ised habitation with no intention 
of moving 

Tr» 1 a wlth;n fl.vcrie 

stt.tutr-, must have a 2 hr'bita- 
tior. with no intention of removing 
therefrom. 

Iowa.—Kcr.crud v. Kr-rsrud, 45 N.V^^ 
2d S4S. 242 Iowa 17 5. 

1. Ala.—Ex parte State ex rel. Alt¬ 
man, 185 So. 685, 237 Ala. C42—Ca- 
heen v, Caheen, 172 So. 61', 233 
Ala. 494. 

In Florida 

(1> Statute providing that, in or¬ 
der to obtain a divorce, pla-ntin! must 
have resided a specified time in the 
state refers to legal residence, that 
is, the place of domicile or perma¬ 
nent abode, a place which cempiain- 
ant makes the chief seat cf his 
household affairs or home interests, 
as distinguished from a t-mporary 
residence. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fia. 1196—Wad-^ v. Wade, 
113 So. 374, 93 Fla. 10 <j 4—Herron 
V. Passailaigue, 110 So. 539, 02 Fla. 
SIS. 

(2) In greater detail “legal resi¬ 
dence” means the place which an in¬ 
dividual has made the chief seat of 
his household affairs or home inter¬ 
ests, from which, without some spe¬ 
cial mission, he has no intention of 
departing, from which, when he has 
departed, he is considered to be away 
from home, and to which, when he 
has returned, he is considered to 
have returned home. 

Fla.—^^Vade v. Wade, supra. 

(3) Statute contemplates establish¬ 
ment of residence m state, not mere¬ 
ly sojourn therein. 

Fla.—Taylor v. Taylor, 182 So. 238, 
132 Fla, 690. 

(4) In this connection, it has been 
said that there is a recognized dis¬ 
tinction between residence for com¬ 
mercial purposes and one fixing 
court’s jurisdiction to adjudicate on 
duties and obligations of marital 
status. 

Fla.—^Wade v. Wade, supra. 

(5) Residence requirements of di¬ 
vorce statute are not satisfied by es¬ 
tablishment of domicile of choice 
more than ninety' days before filing 
complaint as requirement of residence 
for specified period means actual, and 
not constructive, residence, thus re¬ 
quiring more than mere legal domi¬ 
cile. 
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dcnce an the state v/ith an actual rcsidtrnce out of * not in general sufficient to satisfy the statutory re¬ 


ar :s not sumcaent.- j qnirements.^ Thus, it has been variously stated 

While the matter of residence cr domiicile is ce- ; both residence and domicile are required,^-5 
pen i'.nt to a great extent cn bona fide intent,^ domi- j that actual residence and not merely domicile is re- 
chiarv 


'tVXxout rLCtiic.1 ij ^ 113 . 

fiJe re; 

V. Campbe’.], 57 Sc.2d 

4. M:.. 


i N.VJ. 

ter V. Ch:df.ster, cr- A. 

S.R. 

r>n 


quired,'^-^^ and that constructive residence or domi- 


Fla.— 

- 1 . 

2, P: 

id Z71, Pn Sup»ir. 104—Corpus 
Juris quoted ia v. G-^arini^, 

iC x'Sl Supt'r. 4l5 

ChCi*»-l.ro'j*rh v. G 

PaDist. Go. 7G3, 7 Pa.D:st. A: Co. 

tr7, 21 S liec. 1G4. 

Conrad v. Conrad. Coni.Aj-p., 50 

Laek.Jur. 122. 

K.I.—Dnerner v. Doerner, 124 A. 72S. 

4G P.i. 41. 

1& C.J. p CO note S 


:*^S. 134 Mich. 115, 12S Am. 

.-w.. ^...dester v. Chidoster, 60 A.2d 
574. 163 Pa.Super. 194—Gearing v. 
Cfaring, S3 Pa.Super. 423. 

Va.—Hiies V. Hiles, ITS S.E. 913, 164 
Va. 131, 106 A.L..R. 1. 

19 C.J. p 30 note S2. 

Besidence matter of physical fact 
and domicile matter of intention 
It has been laid down that domi¬ 
cile is a matter of intention, while 
residence is a physical fact. 

Actual residence as distinguished ^^ston Huston, 197 A. 774, 

” I ion TJ., cij.__ Atj._ 


from legal residence cr domicile is 
required to maintain divorce action, i 
Ky. —Lanham v. Lanham, IS* S.IV. j 
2d 439. 3y0 Ky. 237. : 

I 

Something more than a legal resi- : 
dence is required to constitute one 
an actual and bona fide resident. 

LTtah.—Kidman v. Kidman, 164 P.2d 
201, 109 Utah 81. 

3. Ala.—Ex parte State ex rel. Alt¬ 
man, ISS So. 6S5, 237 Ala. 642—Ca- 
heen v. Caheen, 172 So. 61S, 233 
Ala. 494. 

Ill.—Bateman v. Bateman, 85 ls.E.2d 
196, 337 Ill. 7. 

Cohn V. Cohn, 63 N.E.2d 618, 327 
Ill.App. 22. 

Iowa.—Messenger v. Messenger, 176 
2C.\V. 260, ISS Iowa 367. 

Keb.—Egbert v. Egbert, 30 N.W.2d 
669, 149 Xeb. 227—^Burns v. Burns, 
15 XAV.2d 753, 145 Neb. 213. 

Okl.—McElreath v. McElreath, 317 P. 
2d 225—Ashton v. Ashton, 169 P. 
2d 565, 197 Okl. 241—Pope v. Pope, 
243 P. 962, 116 Okl. 188. 

Va.—^Howe v. Howe, 18 S.E.2d 294, 
179 Va. 111. 

Wash.—Maple v. Maple, 1S9 P.2d 976, 
29 Wash.2d 858. 

19 C.J. p 30 note 82. 

Otherwise stated 

The question of the residence of 
plaintifi: is essentially one of intent, 
and will be so accepted unless facts 
and circumstances are such that 
avowed intent cannot be accepted as 
true. 

Ohio.—^^Vinnard v. Winnard, 23 N.E. 

2d 977, 62 Ohio App. 351. 

Volnatary intentioa 
Intention to acquire a new domi¬ 
cile, as affecting jurisdiction in di¬ 
vorce cases, is presumed to be volun¬ 
tary until clearly and convincingly 
proved to the contrary, as presump¬ 
tion is in favor of good faith rather 
than unlawful motives. 

N.J.—Renner v. Renner, 181 A. 191, 

13 N.J.Misc. 749. 


130 Pa.Super. 501—Starr v. Starr, 
“S Pa.Super. 579. 

Goga v. Goga, 5 Pa.Dist. & Co. 
669, 40 Montg.Co. 74—Ganster v. 
Ganster, 5 Pa.Dist. & Co. 503, 39 
Lanc.L.Rev. 87. 

Freeth v. Preeth, 30 Pa.Dist. 789. 
Pacenza v. Pacenza, Com.Pl., 32 
Luz.Leg.Reg. 393. 

Overt acts 

(1) Residence must be shown by 
overt acts suflicient to demonstrate 
a real and bona fide intent to require 
such a residence, and overt acts mean 
something more than acts consistent 
with latent intent to reside some 
place temporarily. 

Ark.—Chiotte v. Chiotte, 279 S.W.2d 

296, 225 Ark. 101—May v. May, 254 
S.W.2d 957, 221 Ark, 585—Plough 
V. Plough, 219 S.W.2d 947, 215 Ark. 
22S. 

(2) There must be more than in¬ 
tent; there must be more than physi¬ 
cal presence; there must be a con¬ 
currence of overt act and bona fide 
intention to make and maintain a 
home in state. 

Tex.—Struble v. Struble, Civ.App., 
177 S.W.2d 279. 

4.5 Ky.—^Russell v. Hill, 256 S.W 2d 
508. 

4.10 Ky.—St. John v. St. John, 163 
S.W.2d S20, 291 Ky. 363. 

More thaa mere legal domicile is 
required. 

^'’12..—Campbell v. Campbell, 57 So 2d 
34. 

Divorce on ground of separation in 
Louisiana 

(1) Word "residence,” as used in 
statute requiring that plaintiff shall 
have had a continuous residence in 
state for a specified number of years 
in order to obtain a divorce on ground 
that parties have been living sepa¬ 
rate and apart for same number of 
years or more, is to be taken in sense 
of residence de facto et animo manen- i 
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di, which by conferring citizenship 
vests jurisdiction of that relation. 
La.—Ltpenser v. Griffin, 83 So. 839 
146 La. 584. 

<'2) Residence as used in act au¬ 
thorizing a divorce where spouses 
had lived apart for two years, is syn¬ 
onymous with domicile and envisions 
principal domestic establishment of 
individual. 

La.—^Walsh v. Walsh, 42 So.2d 860, 
215 La. 1099, certiorari denied 70 S. 
Ct. 575, 339 U.S. 914. 94 L.Ed. 1340. 
(3) Under such statute mere dom¬ 
icile within the state is not suffi¬ 
cient, and plaintiff must be a resi¬ 
dent of the state, and the residence 
must be continuous. 

La.—Trinchard v. Grace, 94 So. 856, 
152 La. 942. 

Zu Cozmecticut 

(1) Statutory requirement that one 
suing for divorce shall have con¬ 
tinuously resided in state three years 
next before date of complaint refers 
to actual residence, not simply com¬ 
mon-law domicile, which may be ac¬ 
quired, without prolonged residence 
in state, by personal presence therein 
and absence of intent to remove else¬ 
where. 

Conn.—Marshall v. Marshall, 36 A.2d 
713, 130 Conn. 655. 

(2) Provision requiring plaintiff to 
have continuously resided in state for 
three years was not satisfied where 
traveling salesman having domicile 
in state, spent only a few days there 
each year. 

Conn.—^Morgan v. Morgan, 130 A. 
254, 103 Conn. 189. 

(3) However, under such provision, 
wife suing husband for divorce for 
cause which arose subsequent to re¬ 
moval into state must be domiciled 
therein, mere residence being insuffi¬ 
cient. 

Conn.—Foss v. Foss, 136 A. 98, 105 
Conn. 502. 

(4) On the theory that the wife's 
domicile followed that of her hus¬ 
band, and that, in order to permit 
her to maintain an action for divorce 
for a cause which arose after remov¬ 
al into the state, it was necessary 
to show that the husband had a dom¬ 
icile in the state, it was held that 
the mere fact that he had been resid¬ 
ing in the state for several months 
immediately before the action was 
commenced was insufficient where it 
was not shown that he intended to 
make his permanent residence or 
home in the state. 

Conn.—Foss v. Foss, supra. 
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cile is not sufficient; the residence or domicile must 
be actual and not merely constructive.^-i5 Domicile 
or residence for purposes of divorce has been said to 
require actual bodily presence, combined with a 
freely exercised intention to remain there perma¬ 
nently or indefinitely.'^-so Conversely, actual resi¬ 
dence or presence in the state, without the inten¬ 
tion to remain, is not usually sufficient.^ 


DIVORCE § 76 

The residence must be bona fide,® or, as some¬ 
times stated, bona f.ie and voluntaryJ There must 
be a present intent t^* establish a permanent resi¬ 
dence an int'jntio:: to establish a residence at 
some time in the future is not sufficient."**'’^ 

Xo definite period of rosiuen.cj or spetided lenc^th 
of time in a particular place is necessary to establish 
a domicile for the purposes of divorce: where ac- 


4.15 Ark.—Carlson v. Carlson, 12S 
S.W.2d 242, 198 Ark. 231—Wood v. 
Wood. 215 S.W. 681, 140 Ark. 361. 
Fla.—Corpus Juris Secundum cited 
in Campbell v. Campbell, 57 So.2d 
34, 36. 

Idaho.—Corpus Juris Secundum cited 
in Hampshire v. Hampshire, 223 P. 
2d 950, 952, 70 Idaho 522, 21 A.L.R. 
2d 1159. 

Mich.—Banfield v. Banfield, 27 N.W. 
2d 336, 318 Mich. 38. 

Technical domicile is not euoug'h; 
residence must be actual. 

Mo.—Phelps V. Phelps, App., 246 S.W. 
2d 836. 

4.20 Mo.—^Hayes v. Hayes, 282 S.W. 
57, 221 Mo.App. 516—State v. Da¬ 
vis, 203 S.W. 654, 199 Mo.App. 439. 
Physical presence 

In order to constitute residence as 
a jurisdictional fact there must not 
only be physical presence at some 
place in state, but also intention to 
make such locality a permanent abid¬ 
ing place. 

N.C.—Bryant v. Bryant, 45 S.E.2d 
572, 228 N.C. 287. 

Tex.—Struble v. Struble, Civ.App., 
177 S.W.2d 279. 

Personal presence 
Residence, which plaintiff in a di¬ 
vorce action must establish in state 
in which divorce is sought, is estab¬ 
lished by personal presence in a fixed 
and permanent abode with intent of 
remaining there. 

S.D.—^Nelson v. Nelson, 24 N.W.2d 
327, 71 S.D. 342. 

5. Fla. — Fowler v. Fowler, 22 So.2d 
817, 156 Fla. 316. 

Idaho.—Reubelmann v. Reubelmann, 
220 P. 404, 38 Idaho 159. 

Pa.—Goga V. Goga, 5 Pa.Dist. & Co. 
669, 40 Montg.Co. 74. 

Harriger v. Harriger, Com.Pl., 39 
Erie Co. 43. 

Mere physical presence 

Domicile sufldcient to permit court 
to take jurisdiction in a divorce ac¬ 
tion consists of more than physical 
presence, and, consists of residence, 
and an intention to remain and make 
place a home permanently or in¬ 
definitely. 

P.C.—Gage V. Gage, D.C., 89 F.Supp. 
987. 

Diplomat 

Where Venezuelan vice consul, who 
had been appointed vice consul while 
allegedly domiciled in Chile, was in 


Fnited States solely in his ofilcial \ 
capacity, his domicile, and necessarily 
that of his w’lfe, remained either in 
Venezuela or Chile, and New York 
court had no jurisdiction to enter¬ 
tain wife’s action for separation, 

NY.—Urdaneta v. Urdaneta, 36 N.Y. i 
S.2d 330. I 

Hospital interne | 

Interne, who "was employed by 
Memphis hospital and had rented a ' 
room in West Memphis, Arkansas, 
W’hich he occupied three or four i 
nights per week, failed to establish 
a residence in Arkansas necessary to 
maintain suit for divorce there, in i 
view of impermanent nature of his 
living arrangements. I 

Ark.—^Wilde v. Wilde, 222 S.W.2d Sl4, 
215 Ark. 701. 

6. Ariz.—^Wynn v. Wynn, 8 P.2d | 
1081, 39 Ariz. 580. 

Ark.—Smith v. Smith, 267 S.W.2d ' 
771, 268 S.W.2d 614, 223 Ark. 627 ! 
—Tarr v. Tarr, 182 S.W.2d 34S, 207 1 
Ark. 622. 

Ill.—Meyer v. Meyer, 66 N.E.2d 457, 
328 IlLApp. 408, 

Iowa.—Harris v. Harris, 215 N.W. 

661, 205 Iowa 108. ' 

Miss.—Lynch v. Lynch, 50 So.2d 378, | 
210 Miss. 810. i 

Mo.—Barth v. Barth, App., 189 S.W. 
2d 451. 

Nev.—Latterner v. Latterner, 274 P. 
194, 51 Nev. 285. 

Pa.—Mangus v. Mangus, 55 Pa.Dist. 
& Co. 146, 28 Erie Co. 187. 

Pohlig v. Pohlig, Com.Pl., 32 Erie 
Co. 233—Conrad v. Conrad, Com.Pl., 
50 Lack-Jur. 122. 

Wash.—^Alaple v. Maple, 189 P.2d 976, 
29 Wash.2d 858—Mapes v. Mapes, 
167 P.2d 405, 24 Wash.2d 743. 

In truth and in fact 

Before a person can become a resi¬ 
dent of state, so as to be entitled 
to maintain a divorce suit, he must 
in truth and in fact, be a bona fide 
resident of state. 

Ark.—Chiotte v. Chiotte, 279 S.W.2d 
296, 225 Ark. 101—^May v. May, 254 
S.W.2d 957, 221 Ark. 585—Ober- 
stein V. Oberstein, 228 S.W.2d 615, 
217 Ark. 80—Cassen v. Cassen, 201 
S.W.2d 585, 211 Ark. 582. 

Besidence must he actual and not 
colorable 

Ark.—Tarr v. Tarr, 182 S.W.2d 348, 
207 Ark. 622. 

Fraud 

Where spouse induced court to 
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ta.k.i jurl.-'ii tion cf suit by 

fal.st- that he vas a 

court no juri.so;.tiOn 

and its df^cree of divjr-',*-* was void. 

Hi.—Kidd>.-]-arger v. Riudl'-prjnrger, 
83 N.E.2d 382, 336 IlbApp. 266. 

7. Wash.—Dedrick v. Dedrick, 257 P. 
837, 114 Wash. 275. 

7.5 Fla.—Oerden v. Ogden, 32 So.id 
870, 159 Fla. COl. 

Time of forming intention 

(Ij Where the statute reQuires a 
residence of a specified period by 
plaintiff, he must have formed an in¬ 
tention to make the state his perma¬ 
nent residence such specified period 
before bringing suit. It is not suf¬ 
ficient that he has resided in the 
; state for such period if the intention 
was not formed that length of time 
I before suit brought. 

N.J.—^Hooker v. Hooker, Ch., 37 A. 
773. 

(2) To give court jurisdiction of 
divorce suit by one claimed not to be 
resident of state, plaintiff’s animus 
manendi must exist for at least three 
months before rendition of divorce 
decree and two months before filing 
of suit, and such intent must be ac¬ 
companied by residence in state. 

Ark.—Kennedy v. Kennedy, 169 S.W. 

2d 876, 205 Ark. 650. 

Subsequent decision to establish per¬ 
manent home in state 
Army officer who w*as born in Flor¬ 
ida, where he owned a home and his 
family resided, who was sent to hos¬ 
pital in Arkansas for treatment of 
asthma, and, after visiting many 
states in search of favorable climate, 
returned to Arkansas to live after 
attorney had commenced suit for 
divorce there, was not a bona fide 
resident of Arkansas for two months 
next before commencement of suit 
as required by statute, since his resi¬ 
dence in state did not commence un¬ 
til his return with intention to re¬ 
main. 

Ark.—Crane v. Crane, 199 S.W.2d 
316, 211 Ark. 55, 

7.10 Fla.—Campbell v. Campbell, 67 
So.2d 34. 

Idaho.—Hampshire v. Hampshire, 223 
P.2d 950, 70 Idaho 522, 21 A.L.R. 
2d 1159. 

Miss.—Smith v. Smith, 12 So.2d 428L 
194 Miss. 431. 

Tex.—Robinson v. Robinson, Civ.App., 
235 S.W.2d 228. 
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tj leave after the 


e the court of ju- ' 
rjsiJerxe for the 
ce where there is i 


r.o intention to make the state a permanent resi- 
'Lnce after the divorce is ohtained is not sufficient 
to confer jurisdiction.^ To effect a change of dom¬ 
icile siuiicient to confer jurisdiction to dissolve a 
marriage, there must be an intention to live at the 
divorce forum permanently or indefinitely.^-^ 

On the other hand, the fact that a person goes into 
a state to procure a divorce does not necessarily pre¬ 
vent him frem acquiring a residence there if at the 
time of entering he intends to make it his permanent 


7.15 tV.Vfi.—T l:-:- r V. Taylor, 3C S. 
jEt'.ivr.va. i:-:. 

7.:ao IdcL:-.-;.—v. nfut-el- 

mar.n, P. -:j4, ,‘Ii luaho l.tS. 
I'jwa.—v, Co X.'iV.Cd 

CC, tie leva 

^*•'5'.—55mith V. Smith, 74 X.T.S.Cd 
tyc. ItC* ci;, motion (ienifd 75 

X. Y.S Jd Co 272 Virr/.I>:v. 1 .j 76. 
msdiried on othc-r grounds 75 X.T.S. 
2d r>jj. i:c -trr.Djv. 7 * 54 . 

Ohio.—Saa:f.?:a V. Saalfeid, St X.E. 
2d 105, SO Ohio App. 215—Glass- 
man V. GlafcFman, CO X.E.2d 710, 
75 Ohio App. 47. 

Pa.—Chidestcr v. Chidester, 60 A.2d 
67-1, 103 Pa Sup^r. 194. 

Commoii’A^aith ex rel. Pinamenti 
V, P:r.amonti. Quar.Sess., 26 Xorth- 
14 c, 

Hushaad's .visits to state, no matter 
hr-Tiv frequ-.-nt. would not give courts 
therein jurisdiction to decree divorce. 

ilault V. Le Gault, 169 N. 

Y. S.Cd 15S, 9 Alisc.Cd S2. 

Temporary abiding place 

There must 1 e an actual residence 
as distm.guished from a temporary 
abiding I-lace. 

lovt’a.—Snyder v. Snyder, 35 X.W.2d 
32, 240 Iowa 239—Girdey v. Girdey, 
228 X.IV. 432. 213 Iowa 1. 

ICore or less permanent residence 
Words ••inhabitant,” “resident," and 
“citizen” in statute requiring that di¬ 
vorce petitioner be inhabitant of state 
import actual residence, soinething 
more or less permanent, and place 
where person has his home, to which, 
when absent, he intends to return. 
Tex.—Struide v. Struble, Civ.App, 
177 S.W.2d 279. 

Stop.over 

A husband who, on September 29, 
1945 while en route to Texas, stopped 
off in Arkansas and rented room for 
which he paid rent for several weeks 
but which he occupied for a few days 
and who, on October 3. became solic¬ 
iting insurance agent in Arkansas i 
and rented room in Arkansas did not 
have required two-months’ bona fide 
residence when he filed divorce suit 
on December 6. 

Ark.—Stimmel v. Stimmel, 235 S.W. 
2d 959, 218 Ark. 293. 

Emplosrment in state 
Where parties were raised and 


. married in Colorado and first matri¬ 
monial domicile was in that state, 
where eight-month stay in Xevada 
i wa.s for purpose of completing con- 
- struction job. %vhere husband enlisted 
as draft registrant from Colorado, 
where parties bought home and auto- 
moriles in Colorado and where, in 
unsuccessful suit for divorce brought 
by husband in Colorado, he stated 
he was bona fide resident of that 
state, he was not bona fide resident 
and domiciliary of Xe\'ada for re¬ 
quired statutory period prior to his 
suit for divorce, and Xevada court 
was thereby without jurisdiction to 
grant divorce. 

Xev.—Plunkett v. Plunkett, 283 P.2d 
225 , 71 Xev. 159. 

j 8. In Arkansas 

I (1) One who comes into state to 
' obtain a divorce is a bona fide resi- 
t dent only if he intends, at time of 
I rendition of decree and filing of di- 
j vorce suit, to remain in state, and 
j where nonresident who came to Ar- 
I kansas to obtain divorce had no in- 
i tention, when he filed divorce suit, of 
I remaining permanently in Arkansas, 
he was not a bona fide resident of 
Arkansas and was not entitled to a 
divorce. 

Ark.—Cassen v. Cassen, 201 S.W. 2d 
5S5, 211 Ark, 582, overruling Squire 
V. Squire, 54 S.W.2d 281, 186 Ark. 
511. 

(2) Prior to decision in Cassen 
case, it was held that while plaintiff 
was required to have been a resi¬ 
dent of state for statutory period, 
he was not required to intend to be¬ 
come a permanent resident of state. 
Ark.—Buck v. Buck, 171 S.W.2d 939, 

205 Ark, 918—Brickey v. Brickey, 
16S S.W.2d 845, 205 Ark. 373—Carl¬ 
son V. Carlson, 128 S.W.2d 242 198 
Ark. 231. 

(3) Where resident of Massachu¬ 
setts who came to Arkansas to obtain 
a divorce was not a bona fide resi¬ 
dent of Arkansas at time suit was 
filed because he did not intend to 
remain in Arkansas, his subsequent 
affirmative acts, in an endeavor to 
establish such residence, could not be 
allowed any retroactive effect. 

Ark.—Cassen v. Cassen, 201 S.W 2d 
585, 211 Ark. 582. 
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9. U.S.—Burch V. Burch, C.A.Virgin 
Islands, 195 P.2d 799. 

De Bouchel v, Candler, D.C.Ga., 
296 F. 482, considering statute of 
, Xevada. 

Ark.—Corpus Juris Secundum cited 
in Cassen v. Cassen, 201 S.W". 2 d 
5S5, 587, 211 Ark. 582. 

I Cal.—DeYoung v. DeYoung, 165 P 2d 
i 457, 27 C.2d 521. 

In re Paul’s Estate, 175 P.2d 284, 
77 C.A.2d 403—Brill v. Brill, 102 
P.2d 534, 38 C.A.2d 741, considering 
Xevada law. 

D.C.—Gage v. Gage, D.C., 89 F.Supp 
987. 

Fla.—Kutner v. Kutner, 33 So.2d 42, 
159 Fla. 870—Phillips v. Phillips, 1 
So.2d 186, 146 Fla. 311—Taylor v. 
Taylor, 182 So. 238, 132 Fla. 690. 
Ind.—Corpus Juris Secundum cited 
in Ulrey v. Ulrey, 106 N.E.2d 793 , 
795, 231 Ind. 63. 

Iowa.—Snyder v. Snyder, 35 N.W.2d 
32, 240 Iowa 239—Girdey v. Girdey, 
238 X.W. 432, 213 Iowa 1 . 

Mo.—^Keller v. Keller, 179 S.W.2d 
728, 352 Mo. 877. 

Xev.—^Walker v. Walker, 198 P. 433 , 
4 Xev. 105. 

N.Y.—Adler v. Adler, 81 X.T.S. 2 d 797 , 
192 Misc. 953—Shuart v. Shuart, 51 
X.T.S. 2 d 359, 183 Misc. 270. 

Ohio.—Bassett v. Bassett, Com.Pl.. 
68 X.E. 2 d 409. 

Jones V. Jones, 17 Ohio X.P.,X.S., 
456—Bowen v. Bowen, 12 Ohio X.P., 
X.S., 221. 

Pa.—^Abbott V, Abbott, 75 Pa.Super. 
483. 

Tait v. Tait, 12 Pa.Dist. & Co. 25 
—Goga V. Goga, 5 Pa.Dist. & Co. 
669, 40 Montg.Co. 74 . 

Elwood v. Elwood, 1 Monroe L.R. 
164. 

Tex.—Carr v. Carr, Civ.App., 279 S. 
W^.2d 146. 

Wis.—Dutcher v. Butcher, 39 W"is. 
651. 

19 C.J. p 30 note 86 . 

9.5 X.J.—Peff v. Peff, 67 A.2d 161, 2 
X.J. 513. 

Pa.—Commonwealth ex rel. Achter v. 
Achter, 76 A.2d 469, 167 Pa.Super. 
603. 

Commonwealth v. Zunac, Quar. 
Sess., 14 Beaver 190—Common¬ 
wealth ex rel. Pinamonti v. Pina- 
monti, Quar. Sess., 26 Xorthumb- 
Leg.J. 146. 
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home,^® although in such cases strict proof of resi- ' 
dence in good faith may be required.li Where the • 
change of domicile is real, the fact that it is moti- | 
rated by a desire to take advantage of the state's ! 
divorce laws is not material the motive for a i 
change of domicile is immaterial, unless it is for ■ 
the sole purpose of securing a divorce with no in- ; 
tention of making the state his permanent home.^^-'^o 

As affecting jurisdiction, in general, an existing | 
domicile continues until another is acquired,and, ! 


wnere is an actual ruiiltnt c 

the commcrcrmcut of the action, his r 
tain the suit is not lost hc-consc he in* 
future time to remove fr:m the s::.:e 
a part 3 '’s removal constitutes a charui: 
depends on his intention in m.akinu' >u-:l 
Length of time alone is not sufheier 
change of do:n;cile;^“^ to effect a ch 


L,c ci.ju 


o: 




; to fcitect a 
nec% acts or 


matters relied cn must be accompanied by, or in¬ 
clude, a bona fide intemt to make the place of the al¬ 
leged new domicile a home,l5 or to remain there for 


10. Nev.—^Walker v. TTalker, 198 P. 

433, 45 Xev. 105. 

KJ.—Voss V. Voss, 75 A.2d 889, 5 X.J. 
402. 

Renner v. Renner, 181 A. 191, 131 
Is.J.Misc. 749. 

19 C.J. p 31 note S7. 

Otherwise stated 

(1) “There is no rule of law which 

prevents one from changing his dom¬ 
icile in order to facilitate his obtain¬ 
ing a divorce . . . but the change 

must be a bona fide one to be effec¬ 
tive.” 

Nev.—^Walker v. Walker, 198 P. 433, 

434, 45 Xev. 105. 

(2) Where person acquires resi¬ 
dence within state with bona fide 
intent of making it his permanent 
home, and without intent to move 
after getting a divorce, that he was 
Influenced in moving by desire to 
get divorce does not render his dom¬ 
icile insufficient for purposes of di¬ 
vorce. 

R.I—Root V. Root, 190 A. 450, 57 RJ. 
436. 

XTnsuccessftil action in another state 
Fact that plaintiff in divorce action 
admittedly migrated to divorcing 
state immediately after his complaint 
for divorce had been dismissed in 
sister state was fact to be considered 
on issue of his acquisition of bona 
fide domicile in divorcing state, al¬ 
though it was not necessarily fatal 
to acquisition of such domicile. 

Ark.—Dobbs v. Dobbs, 282 S.W.2d 
812, 225 Ark. 397. 


11. N.J.—^IVallace v. Wallace, 54 A. 
433, 65 X.J.Eq. 359. 

—Williams v. Williams, 3 R.I. 185. 

Where residence is basis of juris¬ 
diction, plaintiffs must bring them¬ 
selves clearly and affirmatively with¬ 
in the jurisdiction of the court. 

Xev.—^Walker v. Walker, 198 P. 433, 
45 Xev. 105. 

Presumption against residence 
N.J.—Hunter v. Hunter, 53 A. 221, 
64 X.J.Eq. 277. 

Williams v. Williams, 3 R.I. 

185. 

19 C.J. p 31 note 88 [a]. 

11.5 Ark.—^Wicker v. Wicker, 269 S. 
W.2d 311, 223 Ark. 879. 


N.J.—Peff V. Peff, 67 A.2d 161, 2 X.J. 
513. 

Pa.—Commonwealth v. Hoffman, 

Quar.Se.ss., 40 Berks Co. 5. 

Va.—Evans v. Asphalt Roads & Ma¬ 
terials Co., 72 S.E.2d 321, 194 Va. 
165. 

11.10 Tex.—Struble v. Struble, Civ. 
App., 177 S.W.2d 279. 

12. D.C.—^^larcum v. Marcum, 62 P. i 
2d 871, 61 App.D.C. 332—Rollings 
V. Rollings, 53 P.2d 917, 60 App.D.C. i 
305. 


j such residence is abandoned and lost 
i by leaving the state permianently 
■ With the intention of establishing a 
' residence without the state. 

! La.—McWilliams v. McWilliams, 20 
I So.2d 295, 20'> La. 1»'*<‘'7—Laplace v. 
j Laplace. 02 So. S-l, 1.52 La. 235. 

13- X.J.—Pchlman v, Pohlman, 4C A, 
b‘5S, 60 X.J.Eq. 2^. 

Pa.—Huebner v. Huebner, 41 Pa.Co. 
213. 

Change of residence pending suit see 
supra § 74. 


Ill.—Cohn V. Cohn, 63 X.E.2d CIS, 327 
Ill.App. 22. 

Pa.—Alburger v. Alburger, 10 A.2d 
888, 138 Pa.Super. 339—Cronhardt 
V. Cronhardt, 4 A.2d 589, 135 Pa, 
Super. 117—^Wilson v. "Wilson, SO 
Pa.Super. 20. 

Tremont v. Tremont, 12 Pa.Dist. 
& Co. 200, 44 Montg.Co. 241. 

Va.—Chandler v. Chandler, 112 S.E. 
856, 132 Va. 418. 

Wash.—Polk V. Polk, 290 P. 861, 158 
Wash, 242. 

19 C.J. p 31 note 89. 

Former domicile retained 
Railroad engineer whose residence 
during marriage was in Xew York, 
and who, at least one year immediate¬ 
ly previous to filing of libel for di¬ 
vorce, took a furnished room in Penn¬ 
sylvania and claimed that room as his 
residence, but thereafter returned to 
Xew York regularly at least once a 
week and ate meals prepared by his 
wife, did odd jobs around house, en¬ 
tertained, and received a government 
pension check at his New York resi¬ 
dence was a resident of Xew York 
during year immediately previous to 
filing of libel, and Pennsylvania court 
did not have jurisdiction of his di¬ 
vorce action. 

Pa.—Chidester v. Chides ter, 60 A.2d 
574, 1C3 Pa.Super. 194. 

Divorce on the ground of separation 
of parties 

Under statute requiring continu¬ 
ous residence in the state for a spec¬ 
ified number of years on the part 
of plaintiff in order to obtain a di¬ 
vorce on the ground that the parties 
have been living separate and apart 
for the same number of years or 
more, an actual residence once estab¬ 
lished in the state continues until 


13.5 Ark.—Buck v. Back. 1S4 S.W. 

2d 68, 207 Ark. 1067. 

Xeb—Egbert v. Egbert, 30 X.W.2d 
669, 143 Xeb. 227. 

Pa.—Yarber v. Yarber, Com.Pl., 100 
Pittsb.Leg.J. 141. 

14. X.Y.—^\’'ischer v. Vischer, 12 
Barb. 640. 

19 C.J. p 30 note 84. 

15. Ohio.—Bowen v. Bowen, 12 Ohio 
X.P.,X.S., 221. 

19 C.J. p SO note 85. 

Other statements 

(1) To effect a change, there must 
be an intention to create a fixed and 
permanent place of abode at the new 
place. 

Pa.—Wilson v. A\'ilson, SO Pa.Super. 

20 . 

(2) There must be an intention to 
remain there. 

Pa.—^Alburger v. Alburger, 10 A.2d 
888, 138 Pa.Super. 339. 

(3) There must be an intention to 
reside there permanently. 

D.C.—^IMarcum v. Marcum, 62 P.2d 
871, 61 App.D.C. 332—Rollings v. 
Rollings, 53 P.2d 917, 60 App.D.C. 
305. 

Idaho.—Reubelmann v. Reubelmann, 
220 P. 404, 38 Idaho 159. 

Pa.—Tremont v. Tremont, 12 Pa.Dist. 

& Co. 200, 44 Montg.Co. 241. 

19 C.J. p 30 note 85. 

(4) It must affirmatively appear 
that there has been a clear intention 
on the part of plaintiff to abandon 
a former residence and to make the 
state his permanent place of resi- 
dence with domiciliary intent. 

Pa.—Gearing v. Gearing, S3 Pa.Su- 
per. 423—Dulin v. Dulin, 33 Pa.Su- 
per. 4. 
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2S’e’w doaaiciie aot acanirei 

«ljt H’jyj’-nd to -j.ty In c-.rn- 

nr*. >n\io-^;*/r, fv‘>ni '3i:*,th r v^\zh 

int-ntloii to rtmu-.n if he f'-und c:;> 
f’lv-.rublf, did not ac^uirr 

d< 'r:..'.**!*--. 

Id'i.-i—I'l.'Id Y. Field, I'JS X.E. 3, 

T’ri'ivt'din^? sidesman, eng’asr.n;? 
rocin tvhtre he c."<•&*<;zonally spent a. 
l*'Vv' dc*ys, but ''v.i'ii i.n.d never regis¬ 
tered or voic'd in .state and v.'ho still 
'"'Yn^-d c'-ttage *.n another sttte 'ivhere 
n:''>st of his r"^rsor*al effeets re- 
:n‘i:n**d. and v.’hir*h was f_*rn:eriy his 
d'.'in.*altr. did not a-iquir^ new domi- 
ei.e at tim*- of tommcnc«?ment cf di- 
V'lrce action. 

ronn.—jlorgan v. Morgan, 130 A. 254, 
1C'.J Conn. 153. 

Xioss and a.cQ[aisitio3L of residence in 
general 

In consid^-ring the riue.«tion of resi- 
df-nre as affecting jurisdiction in an 
action for divorce, it has been stated 
broadly that “residence is lost by 
leaving the place where one has ac¬ 
quired a permanent home, and re¬ 
moving to another place ammo non 
rtivertendi, and is gained by remain¬ 
ing in such new place ammo manen¬ 
di.” 

—Tracy v. Tracy, 4S A. 533, 534, 
C2 X.J.Eq. SO7. 

Want of good faith not shown 
Ala.—Ex parte Hilton, lu5 So 647, 
213 Ala. 573. 

16. Mo.—Hays v. Hays, 2S2 S.W. 57, 
221 Mo.App. 516. 

17. Xev.—Lewis v. Lewis, 264 P. 
9S1, 50 Xev. 419, rehearing denied 
267 P. 399, 50 Xev. 419. 

18. Ark.—Murphy v, Murphy, 140 S. 
'^v.2d 416, 200 Ark. 453—Carlson v. 
Carlson, 128 S.\V.2d 242, 196 Ark. 
‘^31 

Conn.—Morgan v. Morgan, 130 A. 254, 
103 Conn. 1S9, 

Pa.—Abbott V. Abbott, 29 Pa.Dist. 97, 
reversed on other grounds 75 Pa'. 
Super. 483. 

ID C.J. p 31 note 91. 

Effect of departure and absence 
Every departure and absence from 
the state is not a legal interruption 
of the continuity of residence re¬ 
quired by some statutes, but the ef¬ 
fect of such absence in each case is 
to be considered, in view of all the 
facts. 

R.I.—McCarthy v. McCarthy 122 A 
529, 45 R.I. 367. 

Employment outside state 

(ll AVhere petitioner's residence 
was made necessary for his health 
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j period preceding the commencement of action where 
! the cause of action arose outside the state,it has 
teti'n given some ' been held or recognized that the acquisition of a 
n phpsicahy nnd re::idence is not precluded,nor is a loss of domicile 
or the prescribed : cr residence eftected.*^^ by temporary absence with 

,'■ii-.d c-.n-cnlcnce and his intention to j v. Parker, Com.Pl., 50 Lanc.L Rev 

remain v'.thin the state was clearly I 303—Klus v. Klus, Com.Pl., 37 Luz 

Iish^id, fact that he was em- j Leg.Reg. 140. 
rl 'y'=d Outside the state was not bar, Tenn.—Tarver v. Tarver, 10 Tenn 
t-;> his right to obtain divorce. j App. 677. 

X.J.—Erandes v. Brandes, ISl A. 65, 

I 119 X..J.E 1 . 42. 


I (2) c.tiz^n of Canada employed 
, in t_'., nauian cust ^ms service, who 
rerformed his dut:e.s in Canada but 
who returned tu a town in Montana 
, each night v/here he slept, was a resi- 
I dent ‘ 'f Montana within statute, and 
j was entitb'd to maintain a suit for 
; diV‘jr*>- Hirainst his wife who at time 
. of CMiriR-:ent'ement of action was a 

■ resident of Canada. 

j ^3! jnt.—State ex rel. Duckvrorth v. 

; District Court of Seventeenth Judi- 
I eial Dist., SO P.2d 367, 107 Mont. 
97. 

19. Ala.—Ex parte State ex rel. Alt¬ 
man, ISS So. 6S5, 237 Ala. 6i2. 

■ Ark.— Corpus Juris Secundum quoted 

in Jenkins v. Jenkins, 242 S.W.2d 
; 124, 120. 219 Ark. 219, 27 A.L.R.2d 

S61—^^Vllde v. Wilde, 222 S.W.2d 
S14, 215 Ark. 701—Buck v. Buck, 

, 184 S.V/.2d 68, 207 Ark. 1067—Tarr 

i V. Tarr, 1S2 S.TV.2d 348, 207 Ark. 
j 622—Wood V. Wood, 215 S.W. 681, 

' 140 Ark. 361. 

D.C.—Stewart v. Stewart, 286 F. 9S7, 
i 52 App.D.C. 323. 

* Fla.—Wade v. Wade, 113 So. 374 93 
Fla. 1004. 

Ga.—^^Villiams v. Williams, 12 S.E. 
i 2d 352, 191 Ga. 437. 
i Idaho.—Reuhelmann v. Reubelmann 
j 220 P. 404, 38 Idaho 159. 
j Iowa.—Coulter v. Coulter, 215 X W. 

I 619, 204 Iowa 575. 

|La.—Spratt v. Spratt, 27 So.2d 154, 
210 La. 370—McWilliams v. McWil¬ 
liams, 20 So.2d 295, 206 La. 1007. 

Mo.—Phelps V. Phelps, App., 246 S. 
W.2d S38—Smoot v. Smoot, 61 S. 
W.2d 373, 227 Mo.App. 1246—Tate 
t. Tate, 59 S.W.2d 790, 227 Mo.App. 
1141—Trigg V. Trigg, 41 S.W.2d 
583, 220 Mo.App. 284. 

—^"vVoolIett V. Woollett, 260 P.2d 
913, 57 X.M. 550. 

Okl.—Pope V. Pope, 243 P. 962 116 
Okl. 188. 

Pa.—McCauley v. McCauley, 134 A.2d 
684, 184 Pa.Super. 361—^Huston v. 
Huston, 197 A. 774. 130 Pa.Super. 
501—Wilson V. Wilson, 80 Pa.Su¬ 
per. 20—Shaw V. Shaw, 72 Pa.Su¬ 
per. 191. 

Tremont v. Tremont, 12 Pa.Dist. 
& Co. 200, 44 Montg.Co. 241. 

Lesh V. Lesh, 13 Pa.Dist. 537. 
Xolan V. Nolan, Com.Pl., 28 Erie 
Co. 319—Pastorkey v. Pastorkey, | 
Com.Pl., 45 Lack.Jur. 173—^Parker! 
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Tex.—Jones v. Jones, Civ.App.. i 7 fj 

S.W. 2 d 784—Therwhanger v. Ther- 
whanger. Civ.App., 175 S.W.2d 704 
—Snyder v. Snyder, Civ.App *>79 

S. W. 897. 

Wash.—Polk V. Polk, 290 P. 861 15S 
Wash. 242. 

19 C.J. p 31 note 91. 

Preaueut absences 
Where husband always returned to 
family home in state, although his 
work carried him at times to othec 
states, where his wife and children 
visited him temporarily, legal resi¬ 
dence of husband and wife and their 
minor children remained in state to 
such extent that district court of 
county in which such residence was 
maintained had jurisdiction to grant 
wife a divorce and custody of minor 
children. 

Tex.—^Burk v. Burk, Civ.App., 255 S 
W.2d 908. 

Absence to procure divorce 

X.Y.—O'Connor v. O'Connor, 137 X. 

T. S. 2 d 212 . 

Temporary refuge with mother after 
abandonment 

—Clapp v. Clapp, 71 X.T.S.2d 354 , 
272 App.Div. 378. 

Sojourn or transitory abode ontside 
state will not terminate actual bona 
fide residence in state required of 
one of parties to divorce suit. 

Va.—^Hiles v. Hiles, 178 S.E. 913, 164 
Va. 131, 106 A.L.R. 1 . 

Absence for more than twenty years 
Where one who lived in Missouri 
and was successively thereafter in 
i armed forces of United States, a stu¬ 
dent attending college in Michigan, a 
patient recovering from tuberculosis 
in California, and employed in diplo¬ 
matic service of United States, his 
physical absence from state for peri¬ 
od of more than twenty years was 
not, alone, sufficient to deprive him 
of residence once established. 

Mo.—Lewis v. Lewis. 176 S.W. 2 d 556, 
238 Mo.App. 173. 

Three-year stay 

"W here plaintiff and wife who re¬ 
sided in Philadelphia went to New 
York for single purpose of enabling 
wife to obtain vocal and dancing in¬ 
structions and plaintiff who had ex¬ 
pectation of being recalled to mili¬ 
tary service had no intention of re¬ 
maining in New York and did only 
casual work to defray living expens¬ 
es, plaintiff did not abandon his Phil- 
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the intention to return. Long continued absence 
may, however, effect a loss of residence ,20 or may 
prevent the acquisition of the required residence or 
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domicile or residence may be lost by short ab¬ 
sence coupled with an intention not to return except 
on the happening of a contingency .22 


adelphia residence even though he 
lived in New York from 1948 until 
his recall to service in 1951, and 
Pennsylvania court had jurisdiction 
of divorce action brought by plaintiff 
more than a year after he was re¬ 
called to military service outside of 
Pennsylvania. 

Pa.—^ilcCauley v. McCauley, 134 A. 

2d 6S4, 184 Pa.Super. 361. 

War 

In divorce action, status of par¬ 
ties as to residence could not be 
measured by their temporary absence 
during war emergency from their 
permanent residence. 

Ky.—Combs v. Combs, 192 S.W.2d 

395, 301 Ky. 463. 

EmploymexLt outside state 

(1) Wife who was domiciled in 
this state at the time of the separa¬ 
tion between herself and husband and 
left the state to get employment in 
order to support herself and her 
child, with the intention of return¬ 
ing to her domicile in the state as 
soon as she was financially able, was 
“domiciled within this state” within 
the meaning of the applicable stat¬ 
ute. 

Miss.—Clay v. Clay, 99 So. 818, 134 

Miss. 658. 

(2) Lifelong resident of state who 
went to adjoining state for short 
period of time to teach school, and 
who testified that she did not have 
any intention of abandoning her home 
in state, that she had taught school 
there before and returned, and that 
It was her intention to maintain her 
home in state, was a resident of 
state for purpose of bringing divorce 
action. 

Ark.—Jenkins v. Jenkins, 242 S.W.2d 

124, 219 Ark. 219, 27 A.L.R.2d 861. 

(3) A New Orleans contractor, who 
continued to maintain his residence 
in New Orleans, did not lose such 
residence, within meaning of act re¬ 
quiring two years’ residence before 
bringing a suit for divorce because 
of separation of two years, because 
at time suit -was filed contractor had 
been in St. Johns, Newfoundland, for 
a year and eight months attending to 
construction of an army base and 
was still there when suit was tried 
two months later and because he had 
been physically present for a few 
months at a construction job in an¬ 
other parish before going to St. 
Johns. 

La.—McWilliams v. McWilliams, 20 

So.2d 295, 206 La. 1007. 

Absence for purpose of study 

(1) Husband’s absence from state 
for purpose of study pursuant to 
scholarship was not “abandonment” 
of domicile, and therefore chancery 


court had jurisdiction of divorce suit 
against him. 

Miss.—May v. May, 130 So. 52, 155 
Miss. 68. 

(2) In husband's action for di¬ 
vorce, his temporary absence for 
purpose of learning vratch repairinc: 
trade did not establish state in which 
school was located as his permanent 
domicile precluding chancery court 
from taking jurisdiction of his di¬ 
vorce action. 

Tenn.—Greene v. Greene, App., 309 S. I 
W.2d 403. 

SesidexLce during voyage 

The mere fact that plaintiff was i 
sailing on the high seas is not in¬ 
consistent with a claim of residence 
in a port of one of the United States 
during that time, since the vessel 
may have been registered at the 
United States customhouse at that 
port and sailing under the flag of 1 
the United States. ] 

Cal.—^De Tolna v. De Tolna, 67 P. 
1045, 135 C. 575. 

Absence for treatment of illness 
Where wife left state for treat¬ 
ment of tuberculosis in sanatorium 
in another state, and on one or two 
occasions briefly visited her parents 
and children in a third state, her 
domicile in state continued, and she 
acquired no new domicile which 
would preclude her from maintaining 
divorce action in state. 

Ark.—Oakes v. Oakes, 242 S.W.2d 128, 
219 Ark. 363. 

Divorce on ground of separation of 
parties 

(1) It is not necessary, in order to 
satisfy requirement of statute that 
plaintiff shall have resided continu¬ 
ously in state for a specified number 
of years in order to obtain a divorce 
on ground that parties have been 
living separate and apart for same 
number of years or more, that plain¬ 
tiff who has an actual bona fide es¬ 
tablished residence in state should 
be and remain actually and personal¬ 
ly present within state during entire 
period specified in statute. 

La.—Trinchard v. Grace, 94 So. 856, 
152 La. 942—^Laplace v. Briere, 92 
So. 881, 152 La. 235. 

(2) One suing for divorce under 
such statute did not lose her resi¬ 
dence in state by leaving state on 
visits and vacation trips, returning 
to her place of residence within state 
after each visit. 

La.—Laplace v. Briere, supra. 

(3) A man obtaining employment 
and establishing headquarters and a 
residence outside the state, to which 
he returns and resides when causes 
taking him away have ended, and 


merely com.ng to L'.uisi’^r.a on visits, 
whether often or seldom, although 
not intending to abandon New Or¬ 
leans as his home, arar.dfn.*; the 
character of residence un¬ 

der statute tc obtain a divorce on 
proof of separation for a specified 
number of years. 

^9-—Tnnchard v. Grace, supra. 

20. N.T.—Williamson v, Parisien, 1 
Johns.Ch. 3 £9. 

Pa.—Good all v. Goodall, Com.P:., 47 
Lu2.Leg.Reg. 57. 

19 C.J. p 31 note 92. 

Actual residence 

Where petitioner, although a domi¬ 
ciled inhabitant, was absent from the 
state as a teacher practically all of 
the two years preceding the filing of 
her petition for divorce, she did not 
have an “actual residence” as re¬ 
quired by Gen.L.1923 c 291 § 10. 

K-L—Doerner v. Doerner, 124 A. 728, 
46 R.I. 41. 

leaving property in state 
Where wife went to live with hus¬ 
band in foreign state, she thereby 
lost her residence in Kentucky, not¬ 
withstanding she left chattels in 
state. 

Ky.—Bailey v. Bailey, 276 S.W. 1065, 
211 Ky. 59. 

21. Ark.—Carlson v. Carlson, 128 S. 
W.2d 242, 198 Ark. 231. 

Conn.—Morgan v. Morgan, 130 A. 

254, 103 Conn. 189. 

Continuous residence not shown. 

(1) Traveling man, having no 
former ties, business, family or so¬ 
cial, in state, had not continuously 
resided in state for three years, with¬ 
in meaning of statute, by merely 
maintaining room and occupying it 
for very brief periods at irregular 
intervals, and declaring his inten¬ 
tion to make that his legal residence. 
Conn.—Morgan v. Morgan, supra. 

(2) Where a wife spent her vaca¬ 
tions from five weeks to two months 
in the summer time in the state, 
and spent the remainder of the year 
in other states, where she was en¬ 
gaged in the theatrical profession, 
during the two years next preceding 
the filing of her divorce petition, 
there was not due compliance with 
statute. 

R.I.—McCarthy v. McCarthy, 122 A. 
529, 45 R.I. 367. 

22. Mich.—^Hoffman v. Hoffman, 118 
N.W. 990, 155 Mich. 328. 

19 C.J. p 31 note 93. 

Besideuce prior to marriage 

Residence in the District of Co¬ 
lumbia prior to the marriage of plain¬ 
tiff wife did not satisfy the statutory 
requirement as to residence, where, 

. when she married, she left the Dis- 
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hj is a 1" ::a rcsiuent.-^ 


b. T/Ienbers of Anned Forces; Besidence on 
Federal Eeservations 

respect to jurisd:ct:on of an actJcn for divorce, 
one mj.itary service may change h^s domicile, but the 
mere fact of his presence within a state in the course of 
m'l.'tary duties does not establish a residence or domicile 
within that state. 

v/::h respect to jurisdiction of an action for di¬ 
vorce, one in the armed forces may change his domi- 


; ci'e.“'^-'^'3 Thus, a soldier or sailor, or an army or 
navy ofhcer may abandon a domicile and acquire an¬ 
other in a different state so as to permit the courts 
j of such state to assume jurisdiction of his action for 
j divorce, where he moves into such state with the in- 
; tention to make his permanent home thcre.-^ The 
j fact that a person is on military duty at an army 
I camp does not prevent his establishing a residence 
! in the state in which the camp is located, as affect- 
! ing such jurisdiction.-" 

One does not acquire a domicile in the state mere¬ 
ly by virtue of his residence on or within an army 
j reservation or fort in the state, under orders and 
1 in connection with the performances of his duties,2S 


tnet vritli her husband and acquired 
a ujrnicile el.**e\vhere. notwithstand¬ 
ing she remained with her husband 
t?ian .«aevtn months. 

— ''Vinston V. Winston, 271 F. 
551, 50 App.D.C. CCl. 

Vague intention to return at some 
fntnre time 

here v/ife al-'indons her abode in 
Distri^'t of Columbia and establishes 
a new abode in Virginia, if at any 
time during her stay in Virginia she 
forms intention of ri=*mnining there 
indefinitely, she acquires a domicile 
in Virginia and is no longer a resi¬ 
dent of District of Columlsia for pur¬ 
poses of filing divorce complaint, not¬ 
withstanding she may have a floating 
intention to return to District at 
some future time. 

D.C.—Adams v. Adams, ililun.App., 
136 A.2d SC6. 

23. N.J.—Tracy v. Tracj’, 48 A. 533, 
62 X.J.Eq. 807. 

Pa.—Lyon v. Lyon, 13 Pa.Dist. 623, 
30 Pa.Co. 342. 

24. Tenn.—Sparks v. Sparks, 88 S. 
W. 173. 114 Tenn. C6C. 

25. Alaska.—Terrill v. Terrill, 2 
Alaska 475. 

25,50 Ariz.—Damiano v. Damiano, 
321 P.2d 1027, S3 Ariz. 366. 

Ark.—Kennedy v. Kennedy, 160 S. 

W. 2d 876, 205 Ark. 650. 

Fla.—Gipson v. Gipson, 10 So.2d S2, 
151 Fla. 5S7. 

—Burgan v. Burgan, 22 So.2d 649 
207 La. 1057. 

N.T.—In re Matthews’ Estate, 142 

X. T.S.2d 382 

Tex.—^Robinson v, Robinson, Civ. 
App., 235 S.W.2d 228—Pippin v. 
Pippin, Civ.App., 193 S.W.2d 236— 
Pettaway v. Pettaway, Civ.App., 
177 S.W.2d 285. 

Fact question 

Ark.—O’Keefe v. O’Keefe, 192 SW 
2d 556, 209 Ark. 837. 

Statement as to intention; overt acts 
While one in military service 
may establish a residence at a place 
where he is stationed for purpose of 
procuring a divorce, this may not be 


\ shown by testimony of plaintiff alone 
; of his intention, uncorroborated by 
^ any act indicative of those intentions. 
' Tex.—^^VeIls v. Wells. Civ.App., 177 
j S.W.2d 348—Gallagher v. Gallagh- 
i er, Civ.App., 214 S.W. 516. 

' (2) Overt acts sufHcient to demon¬ 

strate real bona fide intent of nonres¬ 
ident serving in armed forces to ac¬ 
quire residence therein are neces¬ 
sary to give state court jurisdiction 
to grant him a divorce. 

Ark.—Crane v. Crane, 199 S.W.2d 
316, 211 Ark. 55—O’Keefe v. 

O’Keefe, 192 S.W.2d 556, 209 Ark. 
837—Mohr v. Mohr, 178 S.W.2d 502, 
206 Ark, 1094. 

Bomicile not established 

fl) Where naval officer had bona 
fide intent to make permanent home 
in state, but was not physically pres¬ 
ent in state except for a few days be¬ 
fore filing of complaint for divorce, 
he did not comply with residence re¬ 
quirements of divorce statute, al¬ 
though presence in state was pre¬ 
vented by call of military duty. 
Fla,—Campbell v. Campbell, 57 So.2d 
34. 

(2) WTiere plaintiff, a soldier, had 
lived in Oregon prior to enlistment, 
and for six months lived and main¬ 
tained home in Washington, stayed 
overnight in Idaho three nights, 
bought Idaho automobile license, had 
mail addressed to him in Idaho, at¬ 
tempted to buy or rent property in 
Idaho, and intended to move to Idaho 
after discharge plaintiff was not Ida¬ 
ho resident for six weeks within di¬ 
vorce statute. 

Idaho.—^Hampshire v. Hampshire, 223 
P.2d 950, 70 Idaho 522, 21 A.L.rL.2d 
1159. 

In Fennsylvania 

(1) It has been held that if one in 
armed forces is allowed to live with 
his family where he pleases provid¬ 
ed it is near enough to his post to 
enable him to perform his duty, he 
can acquire a domicile where he lives. 
Pa.—^Wallace v. Wallace, 89 A.2d 769 
371 Pa. 404. 


(2) However, there is authority 
that one in the armed forces cannot 
acquire a domicile of choice during 
his period of service, as his place of 
residence is under the control of the 
military authorities. 

Pa.—Commonwealth ex rel. Hoffman 
V. Hoffman, 56 A.2d 362, 162 Pa.Su- 
per. 22. 

(3) A naval officer, who moves to 
a city with intention of permanently 
residing there, and resides there ex¬ 
cept while performing sea duty, es¬ 
tablishes his domicile there. 



(4) A husband may establish a 
new- domicile regardless of fact that 
he is in military service. 

Pa.—Commonwealth v. Hoffman, 
Quar.Sess., 40 Berks Co. 5. 

26. Ga.—Corpus Juris Secundum 
cited in Engram v. Faircloth, 54 S. 
E.2d 59S, 599, 205 Ga. 577. 

Iowa.—Corpus Juris Socuadum cited 
in Schaefer v. Schaefer, CC N.W2d 

428, 433, 245 Iowa 1343. 

—Trigg V. Trigg, 41 S.W. 2d 583, 
226 Mo.App. 284. 

Capacity of soldier or sailor to ac¬ 
quire domicile in general see Dom¬ 
icile § 12. 

27. Cal.—Percy v. Percy, 207 P. 369. 
188 C. 765. 

—St. John V. St. John, 163 S.W. 
2d 820. 291 Ky. 363. 

28. Ark.—^Plough v. Plough, 219 S. 
W.2d 947, 215 Ark. 228—Crane v. 
Crane, 199 S.W.2d 316, 211 Ark. 55 
—Feldstein v. Peldstein. 188 S.W. 
2d 295, 208 Ark. 928—Mohr v. Mohr, 
178 S.W.2d 502, 206 Ark. 109—Ken¬ 
nedy v. Kennedy, 169 S.W.2d 876, 
205 Ark. 650. 

Ga.—Dicks v. Dicks, 170 S.E. 245, 177 
Ga. 379. 

Hawaii.—^Anderson v. Anderson, 38 
Hawaii 261. 

Miss.—Corpus Juris Secundum cited 
in Smith v. Smith, 12 So.2d 428, 

429, 194 Miss. 431. 

Mo.—Barth v. Barth, App., 189 S.W. 
2d 451. 
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and the wife of an officer may not maintain an ac¬ 
tion where she bases her claim of residence on her 
living with him on or within such a reservation or 
fort-9 A constitutional provision that one in the 
armed forces of the United States shall not acquire 
a residence within the state by reason of being sta¬ 
tioned on duty within the state does not prevent one 
in the armed forces from acquiring a residence 
within the state, but precludes the conclusion that 
he acquired such residence from the mere fact of 
being stationed on duty within the state.-9.5 

In some cases, great significance has been attached 
to the fact that one in military service is permitted 
to live off the military post or reservation,^^-!® 


I 


and one esta’lishin^- a residence off th: rost with 
the int'jiition er nermanentiv r^^i in *‘*‘“*-‘ 

but the maintenance of a residence off the past with¬ 
out such intention does not establish a dcrnicilL 
within the state.25.20 


In determining vrhether a resident on a United 
States government reservation in the state has the 
necessary residence to permit such resident to bring 
an action, it has been stated broadly that whether 
residence on a United States government reserva¬ 
tion in a state is sufficient basis of jurisdiction de¬ 
pends on w-hether such reservation is state terri¬ 
tory.30 It may be provided by statute that one in 


Or.—^Zimmerman v. Zimmerman, 155 
P.2d 293, 175 Or. 585. 

Pa.—^Howard v. Howard, Com.Pl., 1 
Cumb.L.J. 20, 2 Lebanon 306. 
Tenn.—Tyborowski v. Tyborowski, 
192 S.W.2d 231, 28 Tenn.App. 583. 
Tex.—^Hammerstein v. Hammerstein. 
Civ.App., 269 S.W.2d 591—Robinson 

V. Robinson, Civ.App., 235 S.W.2d 
228—^Kilian v. Kilian, Civ.App., 185 
S.W.2d 811—Pettaway v. Pettaway, 
Civ.App., 177 S.W.2d 285. 

Application for driver’s license 
Acts of army oiiicer, who was sta¬ 
tioned in Missouri, in securing a Mis¬ 
souri driver’s license, did not show 
his intention to establish residence 
in Missouri so as to authorize him 
to maintain a divorce action, in view 
of statute requiring that a nonresi¬ 
dent have such a license unless he 
has in his immediate possession a li¬ 
cense issued to him in his home state. 
Mo.—Barth v. Barth, App., 189 S. 

W. 2d 451. 

Expressed intent 

An officer in United States Army 
who had been continuously stationed 
at military reservations from time 
he came to Alaska did not become an 
“inhabitant” or “resident” of terri¬ 
tory, so as to be authorized to main¬ 
tain divorce action in courts of Alas¬ 
ka, notwithstanding officer's express¬ 
ed intent for more than two years 
prior to commencement of action to 
make territory his permanent home. 
Alaska.—^Wilson v. Wilson, 10 Alaska 
616. 

29. Kan.—Pendleton v. Pendleton, 
201 P. 62. 109 Kan. 600. 

29.5 Ark.—Mohr v. Mohr, 178 S.W. 
2d 502, 206 Ark. 1094—^Kennedy v. 
Kennedy, 169 S.W.2d 876, 205 Ark. 
650. 

29.10 Pa.—^Wallace v. Wallace, 89 
A.2d 769, 371 Pa. 404. 

29.15 Iowa.—Schaefer v. Schaefer, 
66 lsr.W.2d 428, 245 Iowa 1343. 

Tex.—Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed. 
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Home off post 

(1) Where an officer and his wife 
moved to state and rented a home 
near army hospital with which he 
was connected, and wife deserted 
him, but he maintained home and 
resided there a year before bringing 
divorce suit, he had a residence with¬ 
in state for purpose of maintaining 
suit. 

Mo.—Madsen v. Madsen, App., 193 S. 

W.2d 507. 

(2) A soldier in United States 
Army stationed at air base within 
state but living off base by permis¬ 
sion of his commanding officer could 
establish a new “residence” in coun¬ 
ty and state for purpose of maintain¬ 
ing divorce suit, notwithstanding 
constitutional provision that resi¬ 
dence for voting purposes is not lost 
or gained by reason of presence or 
absence -while employed in service of 
United States. 

Idaho.—^Hawkins v. Winstead, 138 P. 

2d 972, 65 Idaho 12. 

(3) Where military person was 
stationed at air force base in state 
and resided with his foster mother 
in state when he was off army base 
located in state, military person ac¬ 
quired a residence in state 'which 
qualified him to maintain an action 
for divorce, 

Ariz.—Clark v. Clark, 225 P.2d 486, 

71 Ariz. 194. 

(4) Where soldier was assigned to 
military unit at college in state, and 
he did not live on army reservation, 
he could acquire residence for pur¬ 
pose of maintaining divorce action 
by evidencing intention to do so. 
Iowa,—Schaefer v. Schaefer, 66 N. 

W.2d 428, 245 Iowa 1343. 

(5) Evidence that army officer in¬ 
tended to maintain a city in state aft¬ 
er his army assignment there as his 
residence, that he rented an apart¬ 
ment and married and established a 
home therein, where he and his wife 
lived for a year, showed that he re¬ 
sided in state so as to be entitled to 
maintain divorce suit. 

273 


Tex.—Warfield v. Warfield, Civ.Arp.. 
161 S.W.2d 533. 

29.20 Tex.—Postle v. Postle, Civ. 

App., 2SO S.W.2d 633. 

Rental of home for family 

Resident of another stat^ v,’hc was: 
inducted into army and transferred 
to state was not an actual resident 
in good faith of state within mean¬ 
ing of divorce statute, even though 
he rented a dwelling hou.se for him¬ 
self and family in state while in 
army and had expressed intention of 
going into business in state when 
war was over. 

Allen V. Allen, 194 P.2d 270. 62 

X.M. 174. 

30. Md.—Lowe v. Lowe, 133 A. 729, 
150 Md. 592. 

Action not maintainable 

(1) Under federal constitutional 
provision empowering congress tc 
exercise exclusive legislation over 
places purchased for erection of 
needful buildings by consent of state 
in vrhich realty is located, residence 
on land acquired in New Mexico by 
United States by consent of state 
through condemnation proceedings, 
and incorporated into Los Alamos 
project of atomic energy commission, 
does not make a person a resident of 
state vrithin statute entitling such 
person to maintain divorce suit after 
one year residence in state. 

^.M.—Chaney v. Chaney, 201 P.2d 
782, 53 X.M. C6. 

(2) It has been held that a mar¬ 
ried woman did not become a resi¬ 
dent of state so as to permit her to 
maintain an action for divorce, where 
land for reservation on which she 
resided -was purchased by United 
States with consent of state. 

Md.—Lowe V. Lowe, 133 A. 729, 160 
Md. 592, 

(3) Inconvenience does not require 
holding that resident of United 
States reservation, purchased with 
state’s consent, is resident of state, 
entitled to sue in state court for di¬ 
vorce. 

Md.—^Lowe V. Lowe, supra. 
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the military service v/ho is living v’ithin the state 
fhah he ce^mcl prirra facie to Le a resident of the 
ar.d statutes providing for jurisdiction 
-■.■r a divfrce action v/hcre on'j of the sr^ouses is in 
*hc mf.it'.r;- s»jrvicc and is stationed within the state 
t m a soLCiH'^a tinte. as by conclusively presuming 
tnat such person is a resident, have been held va:id/^^ 


As affecting jurisdiction in divorce actions, the 
fact that one in the armed forces has been absent 
from the state, in which he has acquired a domicile 
or residence, for extended periods in the perform¬ 
ance of his duties, under orders, does not of itself 
effect the loss of such domicile or residence,32 nor 


30.5 statute raises a re'butta'ble pre¬ 
sumption. of residence 
FI'i. —V. :3tliiis, 15 So.2d 763. 
1' 3 Fia. 746. 

3Iilitary service after institution of 
action 

V/hert plaintiff was inducted three 
months after he filed divorce suit, 
tact that at time of hearing- before 
master he was serving in United 
tales Xavy -within state did not 
bring him -^v’iihin statute providing 
that any person in military service 
within state shall be deemed prima 
facie to he a resident of state for 
purpose of maintaining any suit. 

Fia.—Feuer v. Peuer, 22 So. 2 d 641, 
156 Fla. 117. 

31. X.ll.—Wallace v. Wallace, 320 
P.2d 1020, 63 X.M. 414—Crownover 
V, Crownover, 274 P.2d 127, 5S X. 
:VI. 597. 

Interference with judiciary- 

provision of statute dealing with 
residence requirement for divorce 
that persons serving in any military 
branch of United States government, 
who have been continuously station¬ 
ed in any military base or installa¬ 
tion in state for one year, shall be 
deemed residents in good faith is not 
an unwarranted interference by leg¬ 
islature with judicial branch of gov¬ 
ernment. 

X.IM.—Crownover v. Crownover, su¬ 
pra. 

I 4 OSS of residence while ia service of 
United States 

Constitutional provision that no 
person shall be deemed to have ac¬ 
quired or lost residence by reason of 
his presence or absence -while em¬ 
ployed in service of United States or 
of state, or while a student at any 
school, deals only with residence for 
purpose of voting or holding office, 
and therefore it does not invalidate 
statutory provision that persons 
serving in any military branch of 
United States government, who have 
been continuously stationed in any 
military base or installation in state 
for period of one year, shall, for pur- 
po.se of a divorce suit, be deemed 
residents in good faith of state and 
county where such military base or 
installation is located. 

X.M.—Crownover v. Crownover, 274 
P.2d 127, 58 X.M. 597—^Wilson -v. 
Wilson, 272 P.2d 319, 58 X.M. 411. 

Temporary duty outside state 

Where naval officer arrived in state 
on Sept. IS, 1952, under military or- 


; ders directing permanent change of 
j station to l>ase within state, and on 
; April 17, 1953. he left base on tem- 
; porary duty orders placing him 
j physically -with Pacific Fleet and 
i directing his return to base on com- 
; p^etion of temporary duty, and tem- 
j porary duty was completed and he 
, returned to base on Xov. 6, 1953, and 
' on Xov. 11, 1953, he filed suit for di- 
. vorce, he came within provision of 
statute dealing -with residence re- 
I quirement for divorce that persons 
I serving in any military branch of 
United States government, who have 
been continuously stationed in any 
military base or installation in state 
for one year shall be deemed resi¬ 
dents in good faith. 

X.M.—Crownover v. Crownover, 274 
P.2d 127. oS X.M. 597. 

Zn Kansas, under the proviso added 
to the statute prescribing the period 
of residence in the state before bring¬ 
ing action for divorce, Rev.St.l933, 
Suppl. 60-1502, the wife of an army 
officer could maintain an action for 
divorce where the parties had resided 
j on a United States military reserva- 
1 tion in Kansas for more than one 
I year prior to the commencement of 
I the action; the word “resident,” as 
j used in the proviso which relates to 
j persons residing on or at an army 
I post or military reservation means 
j “inhabitant” as distinguished from 
one having an actual residence in 
good faith or a domicile. 

Kan.—Craig v. Craig, 56 P.2d 464, 143 
Kan. 624, motion denied 59 P.2d 
1101, 144 Kan. 155. 

32. Ariz.—Grimditch v. Grimditch, 

225 P.2d 489, 71 Ariz. 198, modified 
on other grounds 226 P.2d 142, 71 
Ariz. 237. 

-^rk.—Buck V. Buck, 184 S.W.2d 68, 
207 Ark. 1067. 

Ill.—Knowlton v. Knowlton, 39 X.E. 
595, 155 Ill, 158. 

Ky.—Weintraub v. Murphy, 244 S.W. 
2d 454—St. John v. St. John, 163 
S.W.2d 820. 291 Ky. 363—Radford 
V. Radford, 82 S.W. 391, 26 Ky.L. 
652. 

La.—Stevens v. Allen, 71 So. 936, 139 
La. 663, L.R.A.1916E 1115. 

Mo.—Trigg V. Trigg, 41 S.W.2d 583, 

226 Mo.App. 284. 

Pa.—Nixon v. X'ixon, 198 A. 154, 329 
Pa. 256. 

Gearing v. Gearing, 90 Pa.Super. 
192. 

Kahn v. Kahn, Com. PI., 47 Lack. 
Jur. 101. 
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Tex.—Young v. Young, Civ.App., 257 
S.W.2d 443—Lewis v. Lewis, Civ. 
App., 224 S.W.2d 277. 

Marriage to oue in armed forces 
Ordinarily, domicile of one marry¬ 
ing a member of armed forces is in 
state where he resided -w-hen he en¬ 
tered military service. 

Tex.—Postle v. Postle, Civ.App., 280 
S.W.2d 633. 

Institution of divorce action in axu 
other state 

Where husband who was resident 
of state at time he enlisted in naval 
service brought action for divorce 
wherein he testified positively that 
he had considered state his residence, 
and that he had never intended to es¬ 
tablish domicile else-where, husband 
did not lose his legal residence and 
-was not deprived of right to main¬ 
tain divorce action in state by fact 
that he had previously filed suit for 
divorce in court of another state 
wherein he alleged bona fide resi¬ 
dence of such state for preceding 
t-wo years, when it appeared that 
such suit had been instituted in good 
faith on advice of attorney. 

Ky.—^Weintraub v. Murphy, 244 S.W. 
2d 454. 

Additional facts not sufficient to ef¬ 
fect loss of residence 
After recognizing the rule stated 
in the text, it wsls held that plaintiff 
husband had not lost his residence in 
Pennsylvania, so as to prevent his 
suing for divorce in that state, mere¬ 
ly because, while on duty at the war 
department in Washington, D. C., he 
had purchased a home there and had 
paid a tax required by the laws of 
the District of Columbia for main¬ 
taining a place of abode there, and 
his automobile license gave his resi¬ 
dence as Washington, D. C. 

Pa.—^Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

Residence acquired as civilian 

Army officer who, -while civilian, 
resided in Iowa and after joining 
United States army was stationed at 
different places over which United 
States had control, and who was 
stationed in Massachusetts at time of 
hearing, was “resident” of Iowa, 
within divorce statute. 

Iowa.—Harris v. Harris, 215 N.W. 
661, 205 Iowa 108. 

In District of Columbia 

( 1 ) Naval officer who was born 
and had lived in District of Colum¬ 
bia, who registered District as his 
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does it effect the gaining of a domicile elsewhere 
and the time such person is out of the state in the 
course of his military duty may be included in de¬ 
termining whether or not he has complied with the 
statutory requirement as to the duration of his resi- 
dcnce.33.5 Where, however, the statute is construed 
to require actual residence and presence within the 
state for a stated period prior to the commence¬ 
ment of the action, it has been held that a period of 
military service outside the state may not be counted 
in meeting that requirement on behalf of one not 
present and actually residing within the state at 
the time he commenced military service despite a 
provision in the statute continuing the residence of 
persons entering the armed forces. 33-10 

Where a man and woman, residents of different 
states, married and lived together in a third state 
while they were both in the armed forces, the wife 
has been held to have retained her original domicile 
so that she can sue in that state for a divorce.33.io 


DIVORCE § 76 

c. Citizenship; AKens; Violation of Immigra¬ 
tion Laws 

One need not be a citizen of the United States :n order 
to establish residence or dcnriicile within a state for pur¬ 
poses of divorce, and an alien In the Un ted States cn a 
temporary visa may establish a residence sufficient tc 
support jurisdiction cf a divorce action. 

One need not be a citizen of the United 5tate^ :i. 
order to esta-jiisn residence or domicne within a 
state lor purposes of a divorce :3S.rjij recuiremc: t 
of residence does not encompass citizenship.^^-'';: 
W hile one present in the state in violation of the im¬ 
migration laws does not establish a residence or 
domicile therein,33.eo fact that an alien is in the 

United States on a visitor's visa,33 a temporary 
visa,33.70 Qj. a transit v:sa33.7.3 (jeeg preclude a 
claim of residence or domicile within a state suf¬ 
ficient to confer jurisdiction of an action for divorce. 
Similarly, the fact that the parties are in the Unite?: 
States on nonimmigrant visas in connection with 
employment by the United Xations has been held not 


residence with navy department, and 
who had returned to the District for 
duty under orders, was "resident” 
within statute requiring: residence to 
obtain divorce, notwithstanding: offi¬ 
cer’s registration as voter in New* 
Jersey. 

D.C.—^Dennett v. Dennett, 71 F.2d 
975, 63 App.D.C. 252. 

(2) In such case legality of plain¬ 
tiff’s registration as voter in New 
Jersey could not be considered. 

D.C.—Dennett v. Dennett, supra. 

(3) Where husband, who had gone 
to W ashington on military service 
and had taken children with him, 
filed suit for divorce in North Caro¬ 
lina, matrimonial domicile, and swore 
that both parties were residents of 
North Carolina, North Carolina court 
had jurisdiction of divorce suit and 
to settle custody of children. 

—Boone v. Boone, 132 F.2d 14, 
76 U.S.App.D.C. 399, certiorari de¬ 
nied 63 S.Ct. 1319, 319 U.S. 762, 87 
L.Ed. 1713. 

33. Pa.—^Alburger v. Alburger, 10 
A.2d SS8, 138 Pa.Super. 339. 

33.5 Ariz.—Ryland v. Ryland, 174 
P.2d 741, 65 Ariz. 97, 

Tex.—Miller v. Miller, Civ.App., 306 
S.'\\'.2d 175—Bough v. Bough, Civ. 
App., 263 S.W.2d 573. 

XxL Connecticut 

(1) Where act providing that any 
one who was a resident of state at 
time of entry into armed forces 
should be deemed to have continuous¬ 
ly resided in state during time he 
serving" with armed forces with¬ 
in divorce statute, and expressly ap¬ 
plicable to pending cases, became 
effective pending appeal from a judg¬ 


ment refusing to grant divorce on 
ground that court had no jurisdiction 
to give judgment because plaintift 
who was serving in armed forces had 
not continuously resided in state for 
three years before date of complaint, 
cause was remanded to superior 
court with direction to enter judg¬ 
ment for plaintiff. 

Conn.—Di Nicola v. Di Nicola, 43 A. 
2d 71, 132 Conn. 185. 

(2) In an earlier case, it vras held 
that a naval officer, residing continu¬ 
ously in Connecticut, wherein he w’as 
stationed for over three years, after 
which he was transferred to Mas¬ 
sachusetts, wherein he remained in 
naval service for about four years 
before bringing suit in Connecticut 
for divorce, had not "continuously 
resided” in Connecticut for three 
years before date of complaint, as 
required by statute to give superior 
court jurisdiction of suit, although 
Connecticut remained his legal dom¬ 
icile, in view of his expressed intent 
to return thereto for residence wffien 
released from service and character 
of his occupation. 

Conn.—Marshall v. Marshall, 36 A.2d 
743, 130 Conn. 655. 

33.10 R.I.—Coone v. Coone, 59 A.2d 
850, 74 R.I. 232. 

33.15 Pa.—^Williams v. Williams, 88 
Pa.Dist. & Co. 445, 15 Beaver 242. 

33.50 Mont.—State ex rel. Duck¬ 
worth V. District Court of Seven¬ 
teenth Judicial Dist., SO P.2d 367, 
107 Mont. 97. 

N.J.—Goss chalk v. Gosschalk, 138 A. 
2d 774, 48 N.J.Super. 566, petition 
granted 140 A.2d 559, 26 N.J. 503. 
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f N.Y.—Townsend v. Townsend. 26 N. 

I Y.S.2d 517, 176 Misc. 19. 

Citiztm.ship as requisite t-j right to 
sue for divorce generally see su¬ 
pra § 12. 

I 33.55 Fla.—Pawley v. Pawlc*y, 46 So. 
2d 461, 2S A.L.R I'd 125S, petition 
denied 47 So.2d 546, certiorari de¬ 
nied 71 S.Ct. 90, 340 U.S. S66. 95 
L.Ed. 632. 

j 33.60 N.J.—Gosschalk v. Gosschalk, 
13S A.2d 774, 48 N.J.Super 566. pe¬ 
tition granted 140 A.2d 559, 26 N J. 
503. 

Wash.—^Dedrick v. Dedrick, 257 P. 
S37, 144 Wash. 275. 

I Poreiga seaman subject to deporta- 

j tion 

j Seaman, who was injured and ho.«5- 

I pitalized when his ship sailed and 
thereafter remained in country and 
who was under restraint of immigra¬ 
tion authorities for possible deporta¬ 
tion, was not a bona fide resident of 
state, and court was without juris¬ 
diction to grant him a divorce from 
his wife residing in Italy. 

N.J.—Buscema v. Buscema, 89 A.2d 
279, 20 N.J.Super. 114. 

33.65 N.J.—Gosschalk v. Gosschalk, 
138 A.2d 774, 48 N.J.Super. 566, pe¬ 
tition granted 140 A.2d 559, 26 N.J. 
503. 

33.70 N.Y.—Townsend v. Townsend, 
26 N.Y.S.2d 517, 176 Misc. 19. 

Fermaueut visas applied for 

N.Y.—Townsend v. Townsend, supra, 

33.75 N.Y.—Taubenfeld v. Tauben- 
feld, 93 N.Y.S.2d 757, 276 App.Div. 
873, reargument and appeal denied 
94 N.Y.S.2d 827, 276 App.Div. 918. 
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§ 77. - Separate Domicile 

Under certain circumstances, a wife may acquire a 
ccm z..e ss;[:arate fronr: that cf her husband for purposes 
cf diVcrce. as where the husband consents or is at fault; 
but the aut^^crit'es are in conflict as to the right of a 
wife who <s at fauit to establish a separate domicile. 


The: ^cr*erc.l riilo that the domicile of the wife is 
fxL 1 hy that of the husband, discussed in Domicile 
12 , has been recognized in determining the pro- 
;r:jty of bringing an action for divorce in a par¬ 
ticular jurisdiction.^-^ A husband may not, by his 
own acts, prevent his wife from adopting or main¬ 
taining his domicile as hers.^"**^ 

However, it is generally recognized that, under 
certain circumstances, a husband may be domiciled, 
or have a residence, in one jurisdiction, while the 
wife's domicile or residence is in another, as affect¬ 
ing jurisdiction in an action for divorce.^® 50 ^ she 


33,80 X.Y.—jra.couij*-vitch v. Jarou- 
bov.tch. IIZ X.Y.S.td 1. ZVj Apr- 
Div. arre^ai denied 113 N.Y.S. 

Sd 4ie, 273 Ar-p.Div. luTS. 

33,85 Fla.—Pavrli-y v. Pawley, 46 So. 
2d 404, 2S AL.Pw.2d 13r>=, petition 
denied 47 Sc.2d 546, certiorari de¬ 
nied 71 S.Ct. 30. 340 U.S. S66. 95 
L,.Ed. 632. 

34. Fla.—Bowmali v. Eowmail, 174 
So. 14, 127 Fla. 747. 

Lia.—Burgan v. Eurgan, 22 So.2d 649, 
207 La. 1057—Zinko v. Zinko, 15 
So.2d S59, 204 La. 47S. 
bklo.—Phelps V. Phelps, App., 216 S. 
W.2d -^35. 

X.J.—Giacken v. Glacken, 2S A. 2d 
213, 132 X.J.Eq. 304—Thompson v. 
Thompson, 103 A. 856, 89 X'.J.Eq. 
70. 

IVebb V. Webb, 178 A. 282, 13 X. 
J.Misc. 439—McCormack v. McCor- , 
mack, 129 A. 212, 3 X.J.Misc. 624. 
X.Y.—Wilson V. Wilson, 45 X.Y.S.2d 
733. 

Okl.—Pope V. Pope, 243 P, 902, 116 
Okl. 185. 

Or.—Smith v. Smith. 289 P.2d 10S6, 
205 Or. 650. 

Pa.—Hoyt V. Hoyt, Com.Pl., 10 Mon¬ 
roe L.R. 35—^Fleischaker v. Fleisch- j 
aker, Com.Pl., 63 Montg.Co. 209. I 
Tenn.—State ex rel. Sprague v. Buch- j 
er, 270 S.W.2d 565, 38 Tenn.App. 40 j 
—^Holman v. Holman, 244 S.W.2d 
618, 35 Tenn.App. 273. ] 

Tex.—Postle V. Postle, Civ.App., 280 I 
S.W.2d 633. I 

Wash.—In re Codling’s Estate, 160 
P.2d 635, 23 Wash.2d 261. 

19 C.J. p 31 note 99 [a]. 

As long* as wife continues to live 
■with her husband, she may not estab¬ 
lish a residence separate from that 
of her husband. 

Fla.—Frank v. Prank, 75 So.2d 282. 

ITnity of domicile 

In a divorce action in which the 
question as to the custody, support, 
and maintenance of a minor child 
was involved, it was stated broadly 
that unity of domicile exists during 
coverture unless the wife acquires a 
domicile elsewhere with the hus¬ 
band's consent. 


: X.J.—Pieretti v. Pieretti, 176 A. 589, 

13 X.J.Misc. 95. 

Minor 

' Female minor from another state 
may become “resident” of state with- 
, in divorce statute on marriage to 
■ resident. 

Fla.—Chisholm v. Chisholm, 125 So. 

694, 9S Fla. 1196. 

I Wife committed 

j Husband was not powerless to 
change his domicile where wife was 
' committed to hospital by court. 

; X.J.—Peff v. Peff, 67 A.2d 161, 2 N.J. 

513. 

Action by wife 

(1) The general rule has been ap¬ 
plied in denying the right of a wife 
to bring an action in a state in which 
the husband had not acquired a dom¬ 
icile. 

Conn.—^Foss v. Foss, 136 A. 98, 105 

Conn. 502. 

Fla.—Curley v. Curley, 198 So. 584, 

144 Fla. 728. 

(2) In wife’s suit for divorce 
wherein nonresident husband ap¬ 
peared specially and moved to quash 
constructive service and to dismiss 
suit on ground that parties were not 
domiciled within the state, order 
overruling motion and requiring hus¬ 
band to plead, in absence of any evi¬ 
dence disclosing fault on part of hus¬ 
band for wife having deserted him, 
so as to authorize the establishment 
by the wife of a separate domicile 
within the state for purposes of di¬ 
vorce was erroneous. 

Fla.—Bowman v. Bowmall, 174 So. 

14, 127 Fla. 747. 

(3) Where a woman who was born, 
and had lived in the state left the 
state in connection with her career 
and married a man who was domi¬ 
ciled in another state, it was held 
that the presumption that she in¬ 
tended the husband’s home to be her 
home was of more weight than her 
testimony to the contrary, and that 
she could not immediately on her re¬ 
turn to her native state several years 
after her marriage maintain an ac¬ 
tion there on the theory that she 
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had always maintained her domicilL* 
in her native state. 

Tenn.—^^Vhite v. White, 13 Tenn.App. 
622. 

(4) Wife cannot acquire separate 
domicile for purpose of divorce on 
ground of desertion when she i.s 
guilty party. 

Del.—Feuerstein v. Feuerstein, 183 
A. 705, 7 W.W.Harr. 414. 

(5) Domicile of the husband was 
also the wife’s domicile, with respect 
to jurisdiction for divorce, he not 
having abandoned her. 

N.Y.—Melchers v. Bertolido, 192 N. 
Y.S. 781. 118 Misc. 196. 

Action, by husband 

The right of the husband to main¬ 
tain an action where he does not 
claim residence or domicile in the 
state has been denied, notwithstand¬ 
ing his claim that defendant wife is 
a resident of the state, where there 
is no showing of facts from which it 
would follow that the domicile of the 
wife is separate from that of her 
husband. 

Nev.—^Aspinwall v. Aspinwall, 184 P. 
810, 40 Nev. 55. 

34.5 N.T.—Clapp V. Clapp, 71 N.Y.S. 

2d 354, 272 App.Div. 378. 

Ensign v. Ensign, 105 N.Y.S. 917, 
54 Misc. 289, affirmed 105 N.Y.S. 
1114, 120 App.Div. 882. 

35. U.S.—Gonzales v. Gonzales, D.C. 

Pa., 74 F.Supp. 883. 

Ala.—^Norris v. Norris, 141 So. 672, 
224 Ala. 678. 

Colo.—Simmons v. Simmons, 108 P. 

2d 871, 107 Colo. 78. 

Fla.—McIntyre v. McIntyre, 53 So. 
2d 824—Minick v. Minick, 149 So. 
483, 111 Fla. 469. 

Ky.— Corpus Juris Seenudum cited in 
Brumfield v. Baxter, 210 S.W.2d 
972, 974, 307 Ky. 316. 

La.—^Mann v. Mann, 129 So. 543, 170 
La. 958—George v. George, 79 So. 
832, 143 La. 1032. 

Mo.—Coffey v. Coffey, App., 71 S.W. 
2d 141. 

Mont.—Talbot v. Talbot, 181 P.2d 148, 
120 Mont. 167. 

Neb.—Hanson v. Hanson, 34 N.W.2d 
388, 150 Neb. 337. 





27A C.J.S. 

may acquire a separate domicile or residence of her j or Lv his 
own for the purpose of conferring jurisdicrion on o- - 

the proper tribunal in a proceeding for divorce or :a; r-ji'ction ' V ; 
for separation,so with the husband’s consent which tialh.- or to- d'.-. 
may be manifested by acquiescence, abandonment, ; 


Pa.—^Hilyard v. Hilyard, 87 Pa.Super. 

1 . 

Williams v. Williams, 88 Pa.Dist. 
& Co. 445, 15 Beaver 242—^Jones v. 
Jones, 14 Pa.Dist. & Co. 415. 

Freeth v. Preeth, 30 Pa.Dist. 
TSa. 

Tenn.—State ex rel. Sprague v. Buch¬ 
er, 270 S.W.2d 5G5, 38 Tenn.App. 
40. 

19 C.J. p 31 note 1-p 32 note 5. 

Even though a minor, wife could 
have acquired a domicile of her own 
for purpose of suing for divorce or 
for purpose of divorce suit against 
her. 

Tenn.—Bernardi v. Bernardi, App., 
302 S.W.2d 63—Holman v. Holman. 
244 S.W.2d 618, 35 Tenn.App. 273. 
Actions in different jurisdictions 

(1) It has been staled broadly that 
where spouses have separate domi¬ 
ciles, a divorce may be obtained at 
the domicile of either. 

Iowa.—Freet v. Holdorf, 216 N.W. 
619, 205 Iowa 1081—Bonner v. 

Reandrew, 214 N.W. 536, 203 Iowa 
1355. 

(2) ‘VVTiere married woman ac¬ 
quires a domicile separate from that 
of her husband, there is no longer a 
matrimonial domicile, the courts of 
w’hich possess exclusive jurisdiction 
of the res or marital status, and 
courts of domicile established by par¬ 
ties respectively are vested with ju¬ 
risdiction. 

ha.—George v, George, 79 So. 832, 

143 La. 1032. 

Prandnlent marriage 

The rule that the domicile of the 
husband becomes that of the w’ife 
IS not applicable in proceedings for 
so-called divorce based on the allega¬ 
tion that the marriage was procured 
by fraud, force, or coercion and has 
not since been confirmed. 

Pa.—Hines v. Hines, 10 Pa.Co. 74. 

36. Ala.—Ex parte Hilton, 105 So. 
647, 213 Ala. 573. 

Colo.—Simmons v. Simmons, 108 P, 
2d 871, 107 Colo. 78. 

Conn.—Scott v. Furrow, 104 A.2d 224, 
141 Conn. 113—Corpus Juris cited 
in. Torlonia v. Torlonia, 142 A. 843, 
844, 108 Conn. 292. 

D.C.—Marcum v. Marcum, 62 F.2d 
871, 61 App.D.C. 332—Rollings v. 
Rollings, 53 P.2d 917, 60 App.D.C. 
305—^Winston v. Winston, 271 P. 
551, 50 APP.D.C. 321. 

Fla.—Curley v. Curley, 198 So. 584, 

144 Fla. 728—Gratz v. Gratz, 188 
So. 5S0, 137 Fla. 709—Bowmall v. 
Bowmall, 174 So. 14, 127 Fla. 747— 


Herron v. Passailai^sue, 110 So. cZj, 
92 Fla. Sll. 

La.—^Zinko v. Zmko, 15 So.2d ‘Z:>, 

204 La. 47i. 

Mo.—Ph^-lps V. Phelps. App., ZIC S. 
W.2d S3S. 

—In re Smidt’s Will, 2CiZ X.T.S. 
227, 162 Misc. 53*;. 

Ohio.—Armstrong v. Armstrong. 1-30 
X-E.2d 710, 09 Ohio App. 7, af¬ 
firmed 123 X.E.2d 2C7, 162 Ohio St. 
406, affirmed 76 S.Ct. 620. 35^ U.S. 
5CS, 100 L.Bd. 705, rehearing de¬ 
nied 76 S.Ct. S32, 351 U.S. 913, 100 
L.Ed. 1469. 

Or.—Smith v. Smith, 2S9 P.2d ICS6, 

205 Or. 650. 

Fa.— Corpus Juris quoted ia. Jones 
Jones. 14 Pa.Dist. & Co. 41.5, 419. 

Noel V. Noel, Com.Pl., 5 Chcst. 
Co. 224. 

Tenn.—State ex rel. Sprague v. Buch¬ 
er, 270 SW.2d 565, 38 Tenn App. 
40—^Holman v. Holman, 244 S.W. 
2d 618, 35 Tenn.App. 273. 

Wis.—State ex rel. Perebee v. Dillett. 

3 N.W.2d 699, 240 Wis. 465. 

19 C.J. p 31 note 2--p 32 note 5. 
Acquisition of separate domicile af¬ 
fecting validity and effect of for¬ 
eign divorce see infra § 337. 

In Kentucky 

(1) In a divorce case involving ju¬ 
risdiction, the distinction beUveen 
“domicile” and “residence” has been 
pointed out in stating that the dom¬ 
icile of the wife is chat of her hus¬ 
band and that, without his consent, 
she cannot change her legal domicile 
although she may actually leave her 
husband and change her residence. 
Ky.—Maguire v. Maguire, 7 Dana ISl. 

(2) The right of a wife to acquire 
a residence iii the state, on which 
jurisdiction of her action for divorce 
may be based, has been recognized, 
notwithstanding the husband is not 
domiciled in the state. 

Ky.—Hall v. Hall, 43 S.W. 429. 102 
Ky. 297, 19 Ky.L. 1312—Perzel v. 
Perzel, 15 S.W. 658, 91 Ky. 634, 12 
Ky.L. 87 9. 

What law governs 

Since the question as to domicile 
affecting jurisdiction is governed by 
the laws of the forum, the law of 
a foreign country in which the hus¬ 
band and wife had been domiciled 
did not necessarily prevent her from 
acquiring a separate domicile in the 
state of the forum, in order to pros¬ 
ecute an action for divorce. 

Conn.—Torlonia v. Torlonia, 142 A. 
843, 108 Conn. 292. 

36.5 N.J.—Stultz V. Stultz, 94 A.2d 

527, 24 N.J.Super. 354. 

277 


DIVORCE § 77 



Pjer-.'ttl V. 176 A 

13 IT.J.Ni.sc. 


Consent to move to ■United St?*es 



’a fcr I'-'P'-ce r.f 

^ divorce after hiving Lv^d in i- 
for cw-r ter. years, not-.v ‘h- 
stnnd.ng husband's r-fusal to ?Tre 
; tc Am*--:'”.*} as p''‘''V:«' plarnr-i. 

—IJjrkhrirdt v. Darkharit, 193 -1. 
■ 92 L 8 Vr.W.Harr. 492. 

1 

i 37. Conn.—Corpus Juris cited in T-' r- 
j 3*_.nia V. Torlonia, 142 A. S43, :11. 
] lOi Conn. 292. 

—}>.rid V. Bond, 17 A.2d 229, 2 
Tf-rry l-IC. 

‘ Ga.—Pearlstine v. Pearistine. 9^ S E. 

, 254. n? Ga. 756. 

j Ill.—Thoms V. Thoms. 222 III.Ap?. 
! 61S. 

La.—Zmko v. Zxnko, 15 So.2d 2*'»4 
La. 475 —George v. George. 79 Sj. 
^32. MS La. l''*:; 2 . 

Neb.—Burns v. Burns, 15 N.W.2d 755, 
145 Neb. 213. 

N.J.—Rinaldi v. Rinaldi, IIS A. 6:5. 
D1 N.J.Eq. 14. 

Renner v. Renner, ISl A. 101, 13 
NJ.Misc. 749. 

N.y.—Castellani v. Castellani. 25 N.T. 
S.2d S79, 176 Misc. 763, affirmed Ca- 
paldo V. Capaldo, 34 N.Y.S.2d 400, 
263 App.Div. 984. appeal denied 35 
N.Y.S.dd 267, 264 App.Div. 755. 

Ohio.—Corpus Juris Secundum cited 
in Classman v. Classman, 60 N.E. 
2d 71G, 719, 75 Ohio App. 47. 

Pa.—Corpus Juris quoted in Jones v. 
Jones, 14 Pa.Dist. & Co. 415, 419— 
Tremont v. Tremont, 12 Pa.Di.«?t. 
& Co. 200, 44 Montg.Co. 211—Ray 
V. Ray, 10 Pa.Dist. & Co. 733, 21 
North.Co. 196. 

Wis.—Lucas v. Lucas, 28 N.W.2d 
337, 251 Wis. 129. 

19 C.J. p 31 note 2. 

Desertion or abandonment 

(1) Desertion or abandonment de¬ 
stroys unity of matrimonial domicile 
and empowers innocent wife to es¬ 
tablish a separate domicile carrying 
with it jurisdiction of marriage sta¬ 
tus and of interest of parties in such 
status, and such domicile is there¬ 
fore sufficient for divorce purposes. 
Del.—Bond v. Bond, 17 A.2d 229, 2 

Terry 153. 

(2) Husband’s failure to respond 
to marital obligation amounting to 
virtual abandonment authorized es¬ 
tablishment by wife of separate resi¬ 
dence in state; hence, wife could 
maintain divorce suit, notwithstand- 
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ration,38 or where the unity of the husband and 
wife has been broken by a separation by mutual 
agreement,39 or by the institution of proceedings for 
divorce.*^^ Where the parties are living apart under 
a judicial decree of separation the wife may acquire 
a separate domicile enabling her to sue for an ab¬ 
solute divorce.41 

Moreover, there is authority to the effect that the 
rule that the wife’s domicile is that of her hus¬ 
band is not applicable to a proceeding for a di¬ 
vorce,and that the right of a wife to maintain 
or acquire a separate domicile is not dependent on 
the underlying cause of the matrimonial rift'll-!® 


A wife guilty of adultery has been held to be en¬ 
titled to establish a domicile separate from that of 
her husband and to maintain a suit for divorce at 
such place.4115 The federal Constitution does not 
preclude a state from holding that a deserting wife 
may acquire a separate domicile without the con¬ 
sent or acquiescence of her husband.** 1*20 

It has been held that a wife does not lose her 
domicile of origin where she leaves her state to 
marry unless the husband establishes a permanent 
domicile, and where he does not do so, she may sue 
for divorce in the state of her original domicile ;*l*26 
but it has also been held that where the husband pro- 


ing husband’s residence in another 
state. 

Fla.—Chisholm v. Chisholm, 141 So. 
302, 105 Fla. 402. 

Place where cause of separation oc- 
curs 

Whether husband’s actions giving 
wife cause to acquire a separate 
domicile for purposes of divorce took 
place in state of domicile or else¬ 
where is immaterial, as respects 
right of wife to acquire separate 
domicile. 

Fla.—^Bowman v. Bowmall, 174 So. 14, 
127 Fla. 747. 

Bight optional with wife 
Or.—^Miller v. Miller, 136 P. 16, 67 
Or. 369. 

19 C.J. p 31 note 2 [c]. 

38. Conn.—Torlonia v, Torlonia, 142 
A. 843, 108 Conn. 292. 

Fla.—^Frank v. Frank, 75 So.2d 282. 
N.J.—Renner v. Renner, 181 A. 191, 
13 N.J.Misc. 749. 

N.T.—^In re Smidt’s V7111, 295 N.T.S. 
227. 162 Misc. 696. 

Ohio.—Miller v. Miller, 13 Ohio Supp. 
95. 

Tex.—^Darsey v. Darsey, Civ.App., 196 
S.W.2d 624. 

Pailure to provide a home 
Wis.—Lucas v. Lucas, 28 N.W.2d 337, 
251 Wis. 129. 

Breaking up of home by husband 
It is quite generally recognised 
that, where the husband breaks up 
the home, the wife may acquire a 
residence or domicile of her ov/n for 
purposes of jurisdiction in divorce 
proceedings. 

Ala.—Caheen v. Caheen, 172 So. 618, 
233 Ala. 494. 

Acquisition of different residence 
Where the wife was justified in 
separating from the husband, she 
could leave the state where they had 
been domiciled and acquire a resi¬ 
dence in Ohio and, after residing 
there for the requisite period, could 
prosecute an action for divorce. 

Ohio.—Cache v. Cache, 12 Ohio App. 
140. 

Statutory provision 
Code provision that, in case ”of 


voluntary separation and living 
apart,” wife’s domicile shall be de¬ 
termined as if she were a feme sole, 
does not necessarily mean a mutual 
agreement for separation. 

Oa.—Pearlstlne v. Pearlstine, 98 S.E. 
264. 148 Ga. 756. 

39. Nev.—^Aspinwall v. Aspinwall, 
160 P. 253. 40 Nev. 65. 

N.Y.—In re Florance, 7 N.Y.S. 678, 
64 Hun 328, appeal dismissed 23 N. 
E. 1151. 119 N.Y. 661. 

Perrin v. Perrin, 250 N.Y.S. 588, 
140 Misc. 406. 

Rundle v. Van Inwegan, 9 N.Y. 
Civ.Proc. 328. 

Separation by agreement not estab- 
Ushed 

Where husband consented to wife’s 
coming to Arizona from Illinois for 
benefit of health of child and consent¬ 
ed to her purchasing of property in 
Arizona, but there was no evidence 
that husband and wife mutually 
agreed to discontinue their relation¬ 
ship as husband and wife, and evi¬ 
dence showed that they continued 
their marital associations thereafter, 
wife did not acquire a domicile in 
Arizona, and Arizona court had no ju¬ 
risdiction to try wife’s divorce suit. 
Ariz.—Carlson v. Carlson, 266 P.2d 
249, 75 Ariz. 308. 

40. Cal.—^McGrew v. Mutual L. Ins. 
Co., 64 P. 103, 132 C. 85, 84 Am.S.R. 
20 . 

Nev.—Aspinwall v. Aspinwall, 160 P. 
253, 40 Nev. 55. 

41. N.Y.—^Vischer v. Vischer, 12 
Barb. 640. 

W.Va.—Scott V. Scott, 91 S.B.2d 621, 
141 W.Va. 533. 

19 C.J. p 32 note 5. 

41.5 Ohio.—Molgras v. Molgras, 15 
Ohio App. 335. 

Miller v. Miller, 13 Ohio Supp. 95. 
Bqual rights statute 
Under statute giving women same 
rights and privileges as men in enu¬ 
merated respects and “in all other 
respects,” wife may maintain a sepa¬ 
rate residence from that of her hus¬ 
band for purposes of divorce, not¬ 
withstanding general rule that domi- 
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eile of wife follows that of her hns- 
band. 

Wis.—^Lucas v. Lucas, 28 N.W.2d 337 
251 Wis. 129. 

41.10 N.Y.—Brocklesby v. Brockles- 
by, 104 N.Y.S.2d 340. 

41.15 Ariz.—Grimditch v. Grimditch 
225 P.2d 489, 71 Ariz. 198, modified 
on other grounds 226 P.2d 142 71 
Ariz. 237. 

41.20 U.S.—^Williams v. North Caro¬ 
lina, N.C., 63 S.Ct. 207, 317 U.S. 287, 
87 L.Bd. 279, 143 A.L.R. 1273. 

N.J.—Gardner v. Gardner, 71 A.2d 
131, 6 N.J.Super. 270, affirmed 76 A. 
2d 894, 6 N.J. 411. 

41.25 Pa.—Dickson v. Dickson, 78 
Pa.Dist. & Co. 189, 99 Pittsb.Leg.J. 
487. 

Mere technical domicile of husband 
A wife’s domicile in Illinois could 
not shift to that of her husband, 
who apparently had no fixed resi¬ 
dence or domicile, but a mere tech¬ 
nical domicile, until he established 
a domicile elsewhere, as respects 
wife’s right to maintain divorce ac¬ 
tion in Illinois. 

Ill.—Berlingleri v. Berlingieri, 22 N. 

E.2d 675, 372 Ill. 60. 

Husband in armed forces 

(1) Common-law fiction requiring 
domicile of wife to follow that of 
husband could not destroy domiciliary 
rights of a wife who had not by any 
voluntary act lost a domicile pos¬ 
sessed for many years in Ohio, where 
she sued for divorce and whose only 
absence was in attendance on hus¬ 
band at various army posts to which 
he was temporarily assigned, and 
who had suffered aggression by hus¬ 
band who had never established a 
domicile. 

Ohio.—Glassman v. Glassman, 60 N. 
E.2d 716, 76 Ohio App. 47. 

(2) A Nebraska woman who mar¬ 
ried Virginia soldier in Nebraska and 
who spent her two day honeymoon 
in Nebraska and who remained in 
Nebraska while soldier was in for¬ 
eign service and who spent some 
three weeks in Virginia after sol¬ 
dier’s discharge and who then re- 
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ndes the wife with a home, although not in the 
state of his domicile, the wife may not establish a 
domicile for herself different from that of her hus¬ 
band while she is living with him,<i-30 and may not, 
during such period, effectively regard as her domi¬ 
cile the home which the husband views as a tempo¬ 
rary residence.^t.ss 

If the husband leaves the wife and acquires a 
domicile elsewhere, usually she may remain and sue 
for a divorce in the state of his former domicile,42 
although he has left the jurisdiction and cannot be 
reached by formal process.^ it has been held or 
recognized that by removing to another jurisdiction 
the wife does not necessarily lose her right to sue 
for a divorce in the state of the husband’s domicile,*^ 
at least until it clearly appears that the original 
cause of removal has ceased to operate.^5 jt has 
been held, however, that the wife may lose the right 
to sue as a resident of the state in which she and 
her husband were domiciled, where she had duly 
acquired a separate domicile in another state,<6 or 
where each has acquired a separate domicile in 
other and different states.^^ 

The view has been taken that the wife may sue 
her husband in a state in which he has acquired a 


DIVORCE § 77 

residence after having deserted her elsewhere on 
the theory that her domicile and residence followed 
his, notwithstanding she has never actually resided 
in such state.^8 However, under the view discussed 
supra § 76 a, that the statutory requirement of 
residence in the state is not satisfied by a mere 
legal domicile, a wife suing for divorce does not sat¬ 
isfy the statute by invoking the rule that the domicile 
of a wife is that of her husband, where she was not 
an actual resident of the state,^9 even though she 
was not justified in living apart from her hus- 
band.‘*^-5 

Under some statutes the wife may become a bona 
fide resident of the state, after separating from her 
husband elsewhere, so as to permit her to maintain 
an action after residing there for the requisite 
period, notwithstanding the husband is not a resi- 
dent.5® 

Unless the statute gives a wife the right to acquire 
a residence independent of the will of her husband,5i 
it has been held that for the wife to have a resi¬ 
dence different from that of the husband for the 
purpose of divorce proceedings, she must have left 
the family domicile because of some fault of the hus¬ 
band,51*5 and that a wife, by her wrongful act and 


turned to, and remained In, Ne- 
‘braska was continually a Nebraska 
resident and could maintain divorce 
action in Nebraska courts. 

Neb.—Wray v. Wray, 31 N.W.2d 228, 
149 Neb. 376. 

(3) Wife who lived in Wisconsin 
prior to her marriage, who thereaft¬ 
er lived for a few weeks with her 
husband in Illinois, who returned 
to Wisconsin when husband was in¬ 
ducted into army and who visited 
husband four times for short periods 
at place of his temporary employ¬ 
ment in Iowa after his return from 
service, was a bona fide resident of 
Wisconsin for purpose of bringing 
action for divorce, notwithstanding 
husband’s alleged domicile in Iowa. 
Wis.—Lucas v. Lucas, 28 N.W.2d 
337, 251 Wis. 129. 

41.30 Tex.—Postle v. Postle, Civ. 
App., 280 S.W.2d 633. 

41.35 Tex.—Postle v. Postle, supra. 

42. Iowa.—Corpus Juris cited in 
Bennett v. Tomlinson, 221 N.W. 
837, 839, 206 Iowa 1076. 

Pa.—^Tremont v. Tremont, 12 Pa. 

Dist. & Co. 200, 44 Montg.Co. 241. 
19 C.J. p 32 note 6. 

Action for separation 
Where husband abandons wife 
when matrimonial domicile is in New 
York, wife is not precluded from 
suing for separation on ground she 
is nonresident because her domicile 
followed nonresident husband’s. 


N.T.—Smart v. Smart, 253 N.Y.S. 
92, 142 Misc. 121. 

43. Mass,—^Perkins v. Perkins, 113 
N.E. 841, 225 Mass. 82, L.R.A.19JL7B 
1028. ^ 

Jurisdiction of action against non¬ 
resident defendant in general see 
supra § 73. 

44. S.D.—^Andrews v. Andrews, 166 
N.W. 166, 40 S.D. 47. 

19 C.J. p 33 note 8. 

45. S.D.—^Andrews v. Andrews, su¬ 
pra. 

46. Pa.— Hilyard v. Hilyard, 87 Pa. 
Super. 1. 

Jones V. Jones, 14 Pa.Dist. & Co. 
415. 

47. Ala.—Caheen v. Caheen, 172 So. 
618, 233 Ala. 494. 

48. Ill.—Thoms v. Thoms, 222 Ill. 
App. 618. 

49. Ky.—George v. George, 228 S.W. 
408, 190 Ky. 706. 

Mo.—Phelps V. Phelps, App., 246 S. 
W.2d 838, 

Ohio.—^Malgras v. Malgras, 16 Ohio 
App. 335. 

Pa.—Freeth v. Preeth, 30 Pa.Dist. 
789. 

Flemings v. Flemings, Com.Pl., 
67 Montg.Co. 212—^Rue v. Rue, Com. 
PI., 62 Montg.Co. 146, 60 York Leg. 
Rec. 67. 

Vt.—Tower v. Tower, 138 A.2d 602, 
120 Vt. 213 


Rushaud’s residence changed after 
separation 

Where husband and wife had been 
separated for several years and hus¬ 
band acquired in his own right a 
residence in state, wife who did not 
have a residence or domicile in state 
could not maintain an action for di¬ 
vorce on theory that residence of 
wife followed that of her husband. 

Vt.—Tower v. Tower, supra. 

49.5 Mo.—^Phelps v. Phelps, App., 
246 S.W.2d 838. 

50. Pa.—^Hilyard v. Hilyard, 87 Pa. 
Super. 1—^Reed v. Reed, 30 Pa.Su- 
per. 229—Shepard v. Shepard, 18 
Pa.Super. 467. 

19 C.J. p 31 note 2. 

51. In Kansas in view of Code Civ. 
Proc. § 651, providing that “a wife 
who resides in this state at the time 
of applying for a divorce, shall be 
deemed a resident of this state, al¬ 
though her husband resides else¬ 
where,” a wife who had left her hus¬ 
band in Ohio without cause and re¬ 
moved to Kansas could acquire a 
separate domicile in Kansas and 
maintain therein a suit for divorce. 
Kan.—^Johnson v. Johnson, 46 P. 700, 

57 Kan. 343. 

51.5 Ariz.—Carlson v. Carlson, 256 
P.2d 249, 75 Ariz. 308. 

xrntll there was a separation, justi¬ 
fied by the wrongful acts of husband, 
wife could not choose her own domi¬ 
cile contrary to intentions of hus¬ 
band. 
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separation from her husband, cannot release her¬ 
self from the status that the law imposes on her with 
respect to her domicile being that of her husband.52 
Where a wife leaves her husband for cause and es¬ 
tablishes a residence in another state, if she returns 
to her husband’s domicile she thereby loses the sep¬ 
arate domicile that she had acquired in such other 
state, notwithstanding she afterward returns thereto 
with the intent of a bona fide separation from her 
husband.53 

The husband may establish a domicile at a place 
other than the matrimonial domicile at any time re¬ 
gardless of whether or not the wife has been guilty 
of any wrong, and after he has established such 
new domicile, he may sue for divorce there although 
the wife continues to reside at the matrimonial domi- 
Qle 53.5 
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§ 78. -Jurisdiction of Person of Nonresi¬ 

dent 

While a court may have jurisdiction of an action of 
divorce against a nonresident, It may not adjudicate in 
personam where the defendant does not appear and has 
not been served within the state. 

The jurisdiction of the court in a divorce case in 
which a nonresident defendant does not appear and 
has not been personally served within the state of 
the forum is in general confined to a determination 
of the status of the parties.54 While the court may 
have jurisdiction of the marital status by reason of 
the fact that a party is domiciled within the state,, 
as discussed supra § 68, and may entertain an action 
for divorce against a nonresident, supra § 74, it may 
not adjudicate in personam where it does not have 
jurisdiction of the person of defendant.^^.s How- 


Tex.—Postle v. Postle, Clv.App., 280 
S.W.2d 633. 

52. Miss.—Suter v. Suter, 16 So. 
673. 72 Miss. 345. 

N.J.—^Antonelli v. Antonelli, 84 A.2d 
753, 16 N.J.Super. 439—Gardner v. 
Gardner, 71 A.2d 131, 6 N.J.Super. 
270, affirmed 75 A.2d 894, 5 N.J. 411. 

Heimler v. Heimler, 19 A.2d 790, 
129 N.J.EQ. 497. 

Webb V. Webb, 178 A. 282, 13 N.J. 
Misc. 439. 

19 C.J. p 33 note 12. 

Consent to separate domicile 

(1) For deserting wife to estab¬ 
lish a separate domicile there must 
be more than passive consent and 
acquiescence on part of husband; 
there must be something brought 
home to wife evidencing his desire 
for a separate domicile. 

N.J.—^Voss V. Voss, 75 A.2d 889, 5 N. 
J. 402. 

(2) Where husband and wife were 
living apart at time husband who 
was domiciled in another state met 
wife in state and discovered that she 
was living in open adultery In state, 
and husband wished wife luck and 
told her to keep living with other 
man, there was sufficient manifesta¬ 
tion of acquiescence by husband in 
wife’s establishment of separate dom¬ 
icile in state, and courts of state had 
jurisdiction of subsequent action by 
husband for divorce. 

N.J.—^Antonelli v. Antonelli, 84 A.2d 
753, 16 N.J.Super. 439. 

Action by husband 

(1) Where husband and wife were 
married while residents of state, 
wife deserted husband in 1927, and 
both remained residents of state un¬ 
til husband moved to another state 
while wife continued to remain in 
state, husband was precluded from 
maintaining divorce suit in state on 
ground of desertion, since marital 
situs was in other state; wife did 


not, by her wrongful act, acquire a 
separate domicile. 

N.J.—Voss V. Voss, 75 A.2d 889, 5 N. 

J. 402. 

(2) Fact that statutory period of 
two years Immediately following act 
of desertion by wife had expired, 
that her right to return home was 
allegedly gone, and that therefore 
situs of marital res was not in other 
state did not give the wife a separate 
domicile In state, since mere accrual 
of a right of action for divorce on 
ground of a wife’s desertion does not, 
at that stage, sever unity of domi¬ 
cile of parties. 

N.J,—^V OSS V. Voss, supra. 

(3) Where husband, who resided 
with wife in state for several years 
before separation, moved to another 
state before instituting suit for di¬ 
vorce on ground of desertion, wife, 
who continued to live in state, was 
not a bona tide resident of state and 
court had no jurisdiction of husband’s 
suit for divorce, although separation, 
accrual of husband’s cause of action 
for divorce, and husband’s conclusion 
to exercise right not to resume mar¬ 
riage occurred while both parties 
continued their residence In state. 
N.J.—Gardner v. Gardner, 71 A.2d 

131, 6 N.J.Super. 270, affirmed 75 A. 

2d 894, 5 N.J. 411. 

(4) Where parties were married 
in another state, and shortly after 
marriage, wife deserted and went 
to live in state, husband, who con¬ 
tinued to reside in other state, could 
not sue in state for a divorce on 
theory that his wife was a resident 
of state, since wife’s domicile re¬ 
mained that of her husband. 

N.J.—Heimler v. Heimler, 19 A.2d 

790, 129 N.J.Eq. 497. 

(6) Where husband, domiciled in 
state, lawfully removed to another 
state, but wife unjustifiably refused 
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to accompany him and continued to 
live in state, court vras without ju¬ 
risdiction to grant husband a divorce 
a vinculo for wife’s desertion, since 
wife’s continued residence in state 
after husband’s removal did not con* 
stitute domicile essential to mainte¬ 
nance of such action. 

N.J.—^Webb V. Webb, 178 A. 282, 13* 
N.J.Mlsc. 439. 

(6) Wife did not acquire separate 
domicile In Delaware, so as to- 
permit husband, who remained a 
resident of New York from the time 
his wife deserted him there until' 
action brought, to sue in Delaware, 
notwithstanding she had lived ia 
Delaware for more than two years 
preceding the commencement of the- 
action. 

Del.—Feuerstein v. Feuerstein, 183 A. 
705, 7 W.W.Harr. 414. 

53. Ga.—Lamont v. Lament, 68 S.B.. 
96, 134 Ga. 523. 

53.5 Ariz.—Grimditch v. Grimditch,. 
225 P.2d 489, 71 Ariz. 198, modified 
on other grounds 226 P.2d 142, 71‘ 
Ariz. 237. 

54. Alaska.—Corpus Juris SecundiuiL 
cited in Thornhill v. Huston, 13 
Alaska 150. 154. 

Cal,—De la Montanya v. De la Mon- 
tanya, 44 P. 345, 112 C. 101, 53 Am. 
S.R. 165, 32 L.R.A. 82. 

La.—Baker v. Jewell, 38 So. 632, 114 
La. 726. 

19 C.J. p 33 note 15. 

54.5 Alaska.—Thornhill v. Huston,. 
13 Alaska 150. 

D.C.—Saul V. Saul, 122 P.2d 64, 74 
App.D.C. 287. 

N.T.—Golden v. Golden, 168 N.T.Si. 
2d 904, 8 Misc.2d 1048. 

Sullivan v. Sullivan, 66 N.T.Si 
2d 279, affirmed 63 N.Y.S.2d 394,. 
271 App.Dlv. 1016. 
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ever, the court may in certain cases grant relief in 
respect of property within the jurisdiction of the 
court as an incident to granting a divorce, even in 
the case of constructive service.55 

Where a nonresident defendant appears and an¬ 
swers and all other elements of jurisdiction are pres¬ 
ent, in general the court has jurisdiction for all 
purposes.®® 

As to process generally see infra §§ 93-98. Ques¬ 
tions as to notice to defendant husband of appli¬ 
cation for alimony are considered infra § 247; as 
to notice to defendant of application for disposition 
of property, infra § 299 ; and as to jurisdiction of 
subject matter and person in connection with the 
custody and support of minor children, infra § 303. 
As to jurisdiction of the person affecting the valid¬ 
ity and effect of a foreign divorce see infra § 342. 
The effect of a foreign decree which awards ali¬ 
mony, which provides for the disposition of the 
property of the parties, or which provides for the 
custody or support of minor children is considered 
infra §§ 373 et seq. 


DIVORCE §§ 78-79 

§ 79 . Place of Marriage or Cohabitation 

a. Place of marriage 

b. Place of cohabitation 

a. Place of Marriage 

In determining the jurisdiction of an action for di¬ 
vorce, the place of the marriage is not necessarily con¬ 
trolling. 

WTiile jurisdiction to grant a divorce does not 
arise merely from the fact of marriage within the 
state,®^ marriage within the state together with 
other facts may be sufficient to confer jurisdiction 
under some statutes.®® The fact that the parties 
were married in another state does not necessarily 
affect the jurisdiction.®^ 

b. Place of Cohabitation 

Under some statutes, cohabitation, or living together 
as husband and wife, within the state may, under certain 
circumstances, be essential In order to permit the obtain¬ 
ing of a divorce. 

It is the rule under some statutes, subject to cer¬ 
tain limitations, that unless the marriage occurred 
within the state, the parties must have cohabited 
within the state as man and wife or the court can¬ 
not take jurisdiction;®® but such rule may be in- 


55. Kan.—^Wesner v. O’Brien, 44 P. 
1090, 56 Kan. 724, 64 Am.S.R. 604, 
32 L.R.A, 289. 

19 C.J. p 33 note 16. 

Seizure of property 
In a matrimonial action as a pro¬ 
ceeding in personam, jurisdiction to 
require a nonresident defendant to 
pay alimony and counsel fees de¬ 
pends, where he has not appeared 
generally, on seizure of his property 
within state. 

N.T.—Ellsworth V. Ellsworth, 71 N, 
T.S.2d 522, 189 Misc. 776. 

56. Ala.—Ex parte Hilton, 105 So. 
647, 213 Ala. 573. 

Pla.—Krumrine v. Krumrine, 106 So. 
131, 90 Fla. 368. 

Miss.—Clay v. Clay, 99 So. 818, 134 
Miss. 658. 

Ohio.—Tucker v. Tucker, 56 N.E.2d 
202, 143 Ohio St. 658. 

Beznoval from state after action com¬ 
menced 

Where defendant is served within 
the state, or makes a general appear¬ 
ance, while a resident, jurisdiction 
of the person is thereby acquired, 
which extends to every matter em¬ 
braced within, and properly Incidental 
to, the cause of action set up in the 
complaint, and such jurisdiction is 
not defeated by defendant’s subse¬ 
quent removal from the state, wheth¬ 
er such removal is temporary or 
permanent. 

N.T.—Ridder v. Ridder, 22 N.T.S.2d 
749, 175 Misc. 84. 


57. Xn New York 

(1) It has been held that, notwith¬ 
standing provisions of Civil Practice 
Act § 1147 that an action for divorce 
may be maintained within state 
“where the parties were married 
within this state.” the mere fact of 
marriage within New Tork, irrespec¬ 
tive of the residence of the parties, 
is not sufficient to confer jurisdic¬ 
tion to grant a divorce to nonresi¬ 
dents. 

N.Y.—Powell V. Powell, 208 N.Y.S. 

163, 211 App.Div. 750. 

Barber v. Barber, 161 N.Y.S. 1064, 

89 Misc. 519. 

Huneker v. Huneker, 67 N.Y.S. 

2d 99. 

(2) According to other decisions, 
literal application is to be given to 
such provision of the Civil Practice 
Act and marriage of the parties with¬ 
in the state is enough of itself to 
confer jurisdiction in a divorce ac¬ 
tion. 

N.Y.—^David-Zieseniss v. Zieseniss, 

129 N.Y.S.2d 649, 205 Misc. 836— 

Oettgen v. Oettgen, 94 N.Y.S.2d 168, 

196 Misc. 937. 

(3) The statute as so construed 
has been held to be constitutional. 
N.Y.—^David-Zieseniss v. Zieseniss, 

supra. 

(4) The provision in question has 
been similarly construed with re¬ 
spect to an action for annulment 
which is governed by the same rule 
as an action for divorce. 
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N.Y.—Becker v. Becker, 69 N.Y.S. 75, 
58 App.Div. 374. 

(5) By marrying in a state, a per¬ 
son makes his or her marital status 
a res of which that state has such 
jurisdiction as to enable it to author¬ 
ize publication of process in action 
by the other spouse to dissolve the 
marriage. 

N.Y.—^David-Zieseniss v. Zieseniss, 
supra. 

Matrimonial domicile In general see 
supra § 71. 

58. Action for separation 

N.J.—Thompson v. Thompson, 103 A. 
856, 89 N.J.Eq. 70, considering New 
York statute. 

N.Y.—^David v. David, 21 N.Y.S.2d 
468, affirmed 20 N.Y.S.2d 1008, 259 
App.Div. 905. 

59. Minn.—^Warner v. Warner, 17 N. 
W.2d 58, 219 Minn. 59. 

N.Y.—^In re McCarthy’s Estate, 83 N. 

Y.S.2d 6, 193 Misc. 264. 

Pa.—Oppler v. Oppler, 64 Pa.Dist. & 
Co. 213, 93 Pittsb.Leg.J. 402—Ray 
V. Ray, 10 Pa.Dist. & Co. 733, 21 
North.Co. 196. See Scott v. Scott, 
18 Wash.Co. 46. 

19 C.J. p 33 note 21. 

Action for sepasation sustained 
N.Y.—Pignatelli v. Pignatelli, 8 N.Y. 
S.2d 10, 169 Misc. 534. 

60. Me.—Calef v. Calef, 54 Me. 365, 
92 Am.D. 549—Goodwin v. Goodwin 
46 Me. 377. 
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applicable where jurisdiction may be assumed on 
other grounds, under rules or circumstances con¬ 
sidered supra §§ 71-78, and infra §§ 80-82. So 
where a petitioner for divorce alleges the requisite 
period of residence within a state, the courts of 
such state have jurisdiction of an action for di¬ 
vorce on the ground of abandonment, notwithstand¬ 
ing petitioner and his spouse never lived together 
within such state.^O-^ 

§ 80. Place of Commission of Offense 

Jurisdiction of an action for divorce is not necessarily 
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affected by the fact that the offense complained of was 
committed outside the state, and the fact that the of. 
fense was committed within the state does not neces¬ 
sarily confer Jurisdiction. 

The fact that the offense was committed without 
the state does not necessarily affect jurisdiction in 
divorce cases, notwithstanding it does not consti¬ 
tute a ground for divorce in the jurisdiction where 
it was committed.62 On the other hand, the court 
will not assume jurisdiction merely because the of¬ 
fense was committed within the jurisdiction, if the 
parties are nonresidents.®* 


Zn Massachasetts 

(1) Under statute, now Gen.L. c. 
208, §§ 4, 5, except where the li¬ 
belant for divorce has lived in the 
commonwealth for five years last 
preceding the libel, or within three 
years, in case the parties were in¬ 
habitants of the commonwealth at 
the time of their marriage, to give 
the Massachusetts courts jurisdiction 
to grant divorce, the parties must 
have lived together as husband and 
wife within the commonwealth, that 
is, must have had a domicile there. 
Mass.-—Hayes v. Hayes, 152 N.E. 91, 

256 Mass. 97—^Newth v. Newth, 136 
N.E. 551, 241 Mass. 431—Field v. 
Field, 128 N.E. 9, 236 Mass. 256. 

19 C.J. p 33 note 18 [a]. 

(2) The fact that husband and 
wife were together for one night in 
the commonwealth was not sufficient 
to show that they had established a 
domicile or lived together as husband 
and wife within the meaning of the 
statute. 

Mass.—^Hayes v. Hayes, supra. 

(3) Domicile alone, without cohab¬ 
itation, does not satisfy the require¬ 
ments of the statute. 

Mass.—^Newth v. Newth, supra. 

(4) So an action by the wife would 
not lie notwithstanding the husband 
at the time of the marriage was dom¬ 
iciled in Massachusetts and such 
domicile continued, where the wife 
was domiciled elsewhere at the time 
of the marriage which occurred at 
a place outside Massachusetts, where 
the parties remained until they sepa¬ 
rated, and, until the date of the libel, 
plaintiff wife was never physically 
present in Massachusetts. 

Mass.—^Newth v. Newth, supra. 

60.5 N.H.—Poulicakos v. Poulicakos, 
60 A.2d 429, 94 N.H. 233. 

61. Conn.—Torlonia v. Torlonia, 142 
A 843, 108 Conn. 292. 

Idaho.—Stewart v. Stewart, 180 P. 
165, 32 Idaho 180. 

—Conrad v. Conrad, 71 N.B.2d 54, 
396 Ill. 101. 

2vlinn.—^Warner v. Warner, 17 N.W. 
2d 58, 219 Minn. 59. 

Pa.—Hilyard v. Hilyard, 87 Pa.Su- 
Per. 1, 


Oppler V. Oppler, 54 Pa.Dist. & 
Co. 213, 93 Plttsb.Leg.J. 402—Ray 
V. Ray, 10 Pa.Dist. & Co. 733, 21 
North. Co. 196. 

Devine v. Devine, 30 Pa.Dist. 
664, 50 Pa.Co. 6, 2 Erie Co. 178. 
See Scott v. Scott, 18 Wash.Co. 45. 
19 C.J. p 34 note 24. 

Necessity for residence at time of 
commission of offense see supra 
§ 74. 

Place of commission of offense as af¬ 
fecting period of residence see su¬ 
pra § 75. 

In West Virginia 

(1) Under some provisions, deser¬ 
tion of one spouse by the other com¬ 
menced in another state or a foreign 
jurisdiction, being continuous, will, 
if continued for the requisite period, 
be sufficient to enable the deserted 
one, if otherwise qualified by resi¬ 
dence or citizenship, to mq-iyitain a 
suit in the West Virginia courts for 
divorce. 

W.Va.—^Vachlkinas v. Vachikinas, 112 
S.B. 316, 91 W.Va. 181. 

(2) If cause of action in divorce 
suit arose outside the state, a party 
relying on abandonment and deser¬ 
tion may not maintain the suit un¬ 
less one of the parties has, since the 
cause of action arose, become an 
actual bona fide resident of state 
and has continued so to be for at 
least two years next preceding com¬ 
mencement of suit, and, in addition, 
it must be shown that either the al¬ 
leged cause for divorce was recog¬ 
nized in jurisdiction in which such 
party resided at time the cause of 
action arose as for absolute divorce 
or for same relief asked for in the 
suit in state, or that the alleged 
cause of action arose more than five 
years before commencement of the 
suit. 

W.Va.—Saunders v. Saunders, 39 S.E. 
2d 647, 129 W.Va. 180. 

Residence 

Where plaintiff had been a resident 
of state for the one-year period, pre¬ 
scribed by statute, the fact that the 
offense complained of was committed 
in another state did not defeat ju¬ 
risdiction. 


Mo.—Hays v. Hays, 24 S.W.2d 997 
324 Mo. 810. 

Trigg V. Trigg, 41 S.W.2d 583. 
226 Mo.App. 284. 

62 . Conn.—Torlonia v. Torlonia, 142 
A. 843, 108 Conn. 292. 

Idaho.—Stewart v. Stewart, 180 P 
165, 32 Idaho 180. 

Mo.—Hays v. Hays, 24 S.W.2d 997, 
324 Mo. 810. 

Nev.—Blakeslee v. Blakeslee, 168 P. 
950, 41 Nev. 236. 

63- D.C.—^Hatfield v. Hatfield, 6 D 
C. 80. 

Md.—Adams v. Adams, 61 A. 628, 101 
Md. 506, 509. 

N.T.—Barber v. Barber, 161 N.Y.S. 
1064, 89 Misc. 519. 

Parties not residents when offense 
committed 

Where neither party was a resi¬ 
dent of the state either when the 
offense was committed or when the 
action was brought, the action was 
not maintainable, notwithstanding the 
offense was committed within the 
state. 

Ill.—Way V. Way, 64 Ill. 406. 

Xn Missouri 

a statute providing that 
plaintiff must have been a resident 
of Missouri for one year, unless the 
offense or injury complained of was 
committed within the state, or while 
one or both parties resided within 
the state, the court may not take ju¬ 
risdiction if the parties are nonresi¬ 
dents, notwithstanding the offense 
constituting the basis for divorce was 
committed within the state, since the 
only effect of the statute is to cut 
down the period of residence required 
under the circumstances stated. 

Mo.—^McConnell v. McConnell, 161 S. 
W. 176, 167 Mo.App. 680. 

(2) It has apparently been held, 
however, that plaintiff’s right to a 
divorce need not be based on his resi¬ 
dence where the indignities which 
were ample to entitle him to divorce 
occurred in Missouri. 

Mo.—Kokinakis v. Kokinakls, App., 
180 S.W.2d 243. 
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§ 81. Jurisdiction by Consent or Waiver 

Jurisdiction of the subject matter of an action for 
divorce cannot be acquired by consent or waiver of the 
parties. 

As a general rule, consent or waiver of the parties 


DIVORCE § 81 

cannot confer on a court jurisdiction over the sub¬ 
ject matter of an action for divorce,®^ and hence 
the appearance of a nonresident defendant will not 
invest the court with jurisdiction of a suit brought 
by a person who has no bona fide domicile or resi¬ 
dence in the state,or who has not resided within 


64. Ala.—JenninfeS v. Jenningrs, 36 
So.2d 236, 251 Ala. 73, 3 A.L.R.2d 
662. 

Cal.—Sampsell v. Superior Court in 
and for Los Angeles County, 197 
P.2d 739, 32 C.2d 763. 

Ungemach v. Ungemach, 142 P. 
2d 99. 61 C.A.2d 29—Miller v. Miller, 
126 P.2d 357, 52 C.A.2d 443. 

Colo.—^Watson v. Watson, 310 P.2d 
554, 135 Colo. 296. 

Fla.—^Kutner v. Kutner, 33 So.2d 42, 
159 Fla. 870. 

Ga.—Bellamy v. Bellamy, 199 S.E. 
745, 187 Ga. 56. 

La.—Hockaday v. Hockaday, 161 So. 
164, 182 La. 88—^Mann v. Mann, 129 
So. 543, 170 La. 958—Laplace v. 
Briere, 92 So. 881, 152 La. 235. 

Mass.—^Hersey v. Hersey, 171 N.E. 

815, 271 Mass. 645, 70 A.L.R. 518. 
Nev.—^Wilson v. Wilson, 212 P.2d 
1066, 66 Nev. 405. 

N.Y.—Smith v. Smith, 74 N.Y.S.2d 
233, 190 Misc. 298, motion denied 
75 N.Y.S.2d 390, 272 App.Div. 1076, 
modified on other grounds 75 N.Y.S. 
2d 662, 273 App.Div. 784. 

Pa.—^Barning v. Earning, 46 Pa.Super. 
291—English v. English, 19 Pa.Su¬ 
per. 686, 

Darwin v. Darwin, 6 Pa.Dist. & 
Co. 389—Goga v. Goga, 5 Pa.Dist. 
&Co. 669, 40 Montg.Co. 74. 

Flemings v. Flemings, Com.Pl., 
67 Montg.Co. 212. 

Tex,—^Randell v. Randell, Civ.App., 
222 S.W.2d 252, error dismissed— 
Wilson v. Wilson, Civ.App., 189 S. 
W.2d 212. 

19 C.J. p 34 note 27. 

Waiver as to process see infra § 98, 
as to venue see infra § 83. 

The consent of the parties, even 
with the consent of the court added, 
cannot give the court jurisdiction of 
a libel in divorce based on the allega¬ 
tions of cruel and barbarous treat¬ 
ment or of indignities to the person, 
unless the libelant shall have re¬ 
sided in the state at least one whole 
year previous to the filing of his or 
her petition or libel. 

Pa.—^English v. English, 19 Pa.Super. 
586. 

Authority and duty of court 

(1) Although the parties do not 
raise the question, the court may in¬ 
quire into the matter of plaintiff's 
residence as a jurisdictional fact. 
Okl.—Beach v. Beach, 46 P. 614, 4 

Okl. 369. 

(2) Judge may upon his own mo¬ 
tion dismiss the suit even after ren¬ 


dition of the first verdict finding in 
favor of the granting of a divorce. 
Ga.—Watts v. Watts, 61 S.B. 693 130 
Ga. 683. 

(3) So it has been said that the 
court of its own motion should stop 
the proceedings whenever it appears 
that jurisdiction is lacking. 

— ^David V. David, 132 A. 879, 47 
R.I. 304. 

(4) An admission in the answer 
that plaintiff is a bona fide resident 
does not preclude the court from in¬ 
quiring into that fact. 

N.D.—Smith v. Smith, 86 N.W 721, 
10 N.D. 219. 

Appearance before summons return- 
able 

It has been said that it is entirely 
competent for defendant in a di¬ 
vorce suit to appear and file answer 
before date summons was returnable 
and thus give court jurisdiction of 
the subject matter. 

Va.—Scott V. Scott, 128 S.B. 699, 142 
Va. 31. 

IS'ecessity for plea in abatement 

(1) The view has been taken that 
want of bona fide inhabitancy of 
state for prescribed period is not 
waived by failure to raise the ques¬ 
tion by plea in abatement, 

Tex.—Gallagher v. Gallagher, Civ. 
App., 214 S,W. 516. 

(2) It has been held, however, that, 
where defendant answered and filed 
a cross action, the court had juris¬ 
diction of the parties and of the 
subject matter, notwithstanding a 
question as to the sufficiency of the 
showing as to plaintiff’s being an 
inhabitant of the state for the re¬ 
quired period. 

Tex.—^Prendergast v. Prendergast, 
Civ.App., 122 S.W.2d 710. 

(3) Compare Texas cases supra § 
75 as to nature of statute. 

(4) Where wife answered hus¬ 
band’s petition for divorce and made 
motion for temporary alimony, cir¬ 
cuit court had jurisdiction to try the 
case, irrespective of sufficiency of 
plaintiff's showing as to residence, 
and where plaintiff made out a case 
of intolerable indignities on part of 
wife, judgment dismissing petition 
for lack of jurisdiction was reversed 
and cause remanded with directions 
to grant divorce. 

Mo.—^Montgomery v. Montgomery, 
App., 186 S.W.2d 870. 

Objeotlon after answer 

(1) The view has been taken that 
objection based on want of jurisdic¬ 
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tion of the subject matter may be 
first made after defendant has an¬ 
swered. 

Utah.—^Kenyon v. Kenyon, 24 P 829, 
3 Utah 431. 

(2) Where want of Jurisdiction 
was not apparent on the face of the 
bill, but the question W’as raised by 
the answer, and want of jurisdiction 
clearly appeared during the progress 
of the trial, it was the right and duty 
of the court to dismiss the bill. 

Ill.—^Way V. Way, 64 Ill. 406. 

Effect of answer 

(1) It has been held that a statu¬ 
tory provision that, if one, who is 
cited before a judge whose jurisdic¬ 
tion does not extend to the place of 
the domicile, or usual residence, but 
who is competent to decide the cause 
before him, pleads to the merits, in¬ 
stead of declining the jurisdiction, 
the judgment given shall be valid, 
except if defendant is a minor, does 
not apply to husband’s suit against 
nonresident wife for separation; it 
was held further that defendant had 
raised the question of jurisdiction by 
her answer. 

La.—^Mann v. Mann, 129 So. 543, 170 
La. 958. 

(2) In husband’s divorce suit, 
wife’s filing of motions for suit mon¬ 
ey and alimony, answer denying all 
allegations of complaint, and motion 
to dismiss it on ground that plaintiff 
was not resident of state, had effect 
of entering wife’s “appearance.” but 
did not confer “jurisdiction” on court. 
Ark.—^Kennedy v. Kennedy, 169 S.W. 

2d 876, 205 Ark. 650. 

Fro confesso case 

(1) A pro confesso in a divorce 
suit does not admit or give court 
jurisdiction of complainant. 

Tenn.—Sturdavant v. Sturdavant, 189 
S.W.2d 410, 28 Tenn.App. 273. 

(2) So where husband in divorce 
action withdrew his answer and con¬ 
sented that wife's bill of complaint 
be taken as confessed and consented 
that wife proceed at once as in a pro 
confesso case, such consent did not 
confer jurisdiction on trial court to 
render a divorce decree. 

Mich.—^Kennedy v. Kennedy, 39 N.W. 
2d 67, 325 Mich. 613. 

65. Fla.—Taylor v. Taylor, 182 So. 
238, 132 Fla. 690. 

Mass.—Cohen v. Cohen, 64 N.E.2d 
689, 319 Mass. 31, 163 A.L.R. 362. 
Neb.—Zenker v. Zenker, 72 N.W.2d 
809, 161 Neb. 200. 
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the jurisdiction for the required period.®^ However, 
a husband who files a bill of complaint for a divorce 
thereby submits himself to the jurisdiction of the 
court and makes himself amenable to such orders 
as the court may make with respect to costs and 
charges growing out of the litigation notwithstand¬ 
ing the evidence fails to establish the jurisdictional 
fact of the husband’s residence in the state for the 
statutory period.®®*^ Where defendant did not ap¬ 
pear to the merits and had no knowledge of the 
pendency of the suit until after entry of final judg¬ 
ment and then promptly filed a motion to set the 
judgment aside, defendant did not waive the ques¬ 
tion of jurisdiction of the person.®®*^® 

§ 82. Jurisdiction by Adding Third Peirties 

Jurisdiction of a divorce action is not conferred solely 
by Joining as defendants third parties who are concerned 
only with matters other than the divorce. 

As a general rule the addition to a divorce action 
of third parties as defendants, who are concerned 
only as to alimony or matters other than the divorce 
itself, will not confer jurisdiction on the court if it 
otherwise has no jurisdiction of the action for di¬ 
vorce. 

§ 83. Venue 

a. In general 

b. Residence or domicile of parties 

c. Place of offense 

d. Waiver 

a. In Greneral 

An action for divorce is a transitory, and not a local, 
action and may be brought in any county in the state In 
the absence of statutory prohibition. 


With respect to the place within the state for 
bringing action, an action for divorce is a transi¬ 
tory, and not a local, action® 8 and, therefore, in 
some jurisdictions it may be instituted in any county 
of the state,®® subject to the right of defendant to 
require the prosecution of the action in a county pre¬ 
scribed by statute.^® 

The venue of such actions is generally prescribed 
by statute, and may depend on the residence of the 
parties, as shown infra subdivision b of this sec¬ 
tion, or on the place where the offense or act com¬ 
plained of was committed, as shown infra subdivi¬ 
sion c. 

h. Residence or Domicile of Parties 

(1) General considerations 

(2) Sufficiency of residence or domicile 

in general 

(3) Separate residence or domicile of 

wife 

(1) General Considerations 

Generally, the residence or domicile of the parties 
may determine the venue of a divorce action, and under 
various statutes, the action may or must be brought in 
the county or other place within the jurisdiction in which 
plaintiff, defendant, or either party resides. Some, but 
not all, of these statutes prescribe venue only, and are 
not Jurisdictional. 

As a general rule, the residence or domicile of 
the parties may determine the venue of a divorce 
action.70.50 So, under various statutory provisions 
and subject to the qualifications and limitations im¬ 
posed therein, it has been held or recognized that 


Pa.—Goga V. Goga, 5 Pa.Dist. & Co. 

669, 40 Montg.Co. 74. 

19 C.J. p 34 note 28. 

Necessity for bona fide domicile see 
supra § 72. 

General appearance and filing peti¬ 
tion 

Lack of Jurisdiction of superior 
court over petition for divorce from 
bed and board because petitioner 
was not a resident of the state was 
not waived or cured by the respond¬ 
ent's general appearance and filing 
a counter petition. 

—^David V. David, 132 A. 879 47 

R. I. 304. 

66. D.C.—^Winston v. Winston, 271 
F. 551, 50 APP.D.C. 321. 

66.5 Fla.—Phillips v. Phillips, 1 So. 
2d 186, 146 Fla 311. 

66.10 Mo.—^Barth v. Barth, App., 189 

S. W.2d 451. 

67. Ala.—Pucket v, Pucket, 56 So. 
585, 174 Ala. 315. 


68. Fla.—^Evans v. Evans, 194 So. 

215, 141 Fla. 860—^McGowin v. Mc- 
Gowin, 165 So. 274, 122 Fla. 394. 

Kan.—^Wible v. Wible, 110 P.2d 761, 
153 Kan. 428. 

Ambiaatory 

It has heen said that a divorce 
action is ambulatory with the per¬ 
son of one or the other of the spouses. 
Idaho.—^Finnell v. Finnell, 81 P.2d 
401, 59 Idaho 148. 

Effect of statute 

Statute fixing venue of divorce ac¬ 
tions and authorizing action in coun¬ 
ty where defendant is found does not 
make such actions local as distin¬ 
guished from transitory, 

Tenn.—^Brown v. Brown, 296 S.W. 
356, 155 Tenn. 530. 

69. Fla.—Evans v. Evans, 194 So. 

216. 141 Fla. 860. 

Besidence anywhexe in state 
Under Comp.L.1929 § 9460, as 

amended, six weeks’ residence any-1 
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where in state by plaintiff gives dis¬ 
trict court of any county jurisdic¬ 
tion to entertain divorce action. 

Nev.—Prouse v. Prouse, 56 P.2d 147, 
56 Nev. 467. 

70. Fla.—Evans v. Evans, 194 So. 
215, 141 Fla. 860. 

N.C.—Smith v. Smith, 39 S.E.2d 391, 
226 N.C. 506. 

Effect of assertion of right »DLd 
abatement of suit 

The abatement of a divorce suit by 
defendant’s assertion of a right to 
be sued in a county other than the 
one in which the action was brought 
does not divest court of jurisdic¬ 
tion of the subject matter, nor de¬ 
prive it of power to render a judg¬ 
ment or decree for costs. 

Tenn.—Brown v. Brown, 296 S.W. 
366, 155 Tenn. 630. 

70.50 Ill.—Conrad v. Conrad, 71 N. 

E.2d 54, 396 Ill. 101. 

Or.—Smith v. Smith, 289 P.2d 1086, 
205 Or. 650. 
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the action may or must be brought in the county or | district in which plaintiff resides*^^ or did reside at 


71 , Ark.—^Feldstein v. Feldstein, 188 
S.W.2d 295, 208 Ark. 928—Feldman 
V. Feldman, 169 S.W.2d 866, 206 
Ark. 614—^Barth v. Barth, 161 S.W. 
2d 393, 204 Ark. 151. 

Iowa.—Korsrud v. Korsrud, 45 N.W. 

2d 848, 242 Iowa 178. 

Kan.—^Fincher v. Fincher, 324 P.2d 
159, 182 Kan. 724—Schooler v. 

Schooler, 263 P.2d 233, 176 Kan. 

201 . 

Mass.—^Hersey v. Hersey, 171 N.B. 

815, 271 Mass. 545, 70 A.Li.R. 618. 
Miss.—^Price v. Price, 32 So.2d 124, 
202 Miss. 268. 

Ohio.—Redrow v. Redrew, 114 N.E.2d 
293, 94 Ohio App. 38—Schmid v. 
Schmid, 10 Ohio App. 24. 

Carter v. Carter, 13 Ohio Supp. 
36. 

Pa.—^Betz V. Betz, 157 A. 359, 103 Pa. 
Super. 306—Hilyard v. Hilyard, 87 
Pa.Super. 1. 

Shomper v. Shomper, Com.Pl., 7 
Cumb.L.J. 174. See Zacharias v. 
Zacharias, 39 Liack.Jur. 146—Groh 
V. Groh, 31 LiUZ.Leff.Reg. 429. 

Wash.—McCallum v. McCallum, 279 
P. 88, 153 Wash. 1. 

19 C.J. p 34 note 33. 

Effect of nndismlssed action for sep* 
aiate maintenance 
Where, after service of summons 
and complaint in action for separate 
maintenance, wife took no further 
action therein, but lived for some 
three years with husband, and treated 
such action as abandoned, and the 
husband, during interim, acquired 
residence in another county, district 
court of such county had jurisdiction 
of husband’s action for divorce, al¬ 
though wife’s action for separate 
maintenance had not been formally 
dismissed. 

Okl.—^Kenny v. Kenny, 44 P.2d 949, 
172 Okl. 329. 

In eSalif omia 

(1) In view of the provision of Civ, 
Code § 128 that a divorce must not 
be granted unless plaintiff has been 
a resident of the county in which 
the action is brought for a specified 
period preceding the commencement 
of the action, a decree of divorce on 
the ground of extreme cruelty could 
not properly be granted to a husband 
who sought such divorce by cross 
complaint in an action by his wife 
for separate maintenance, where the 
husband was not a resident in the 
county in which the action was com¬ 
menced and tried and there was no 
allegation in the cross complaint that 
plaintiff was such a resident, not¬ 
withstanding the proviso of such 
section that a cross complainant in 
an action for divorce need not be or 
have been a resident of such county. 
Cal.—Bullard v. Bullard, 209 P. 361, 
189 C. 502. 


(2) Even conceding that in such 
case the husband was authorized by 
Code Civ.Proc. § 442 to interpose the 
cross complaint, that fact would not 
entitle him to obtain the divorce. 

Cal.—Bullard v. Bullard, supra. 

(3) In this connection the court 
said that there is reason for conclud¬ 
ing that the word "plaintiff,” as used 
in § 128, should be construed to 
mean “cross complainant,” in an ac¬ 
tion for separate maintenance in 
which defendant seeks a divorce by 
cross complaint, but that it was not 
necessary so to hold in the case at 
bar. 

Cal.—Bullard v. Bullard, supra. 

In Illinois 

(1) Statutes generally require suit 
to be brought in county of plaintiff’s 
residence. 

Ill.—Conrad v. Conrad, 71 N.E.2d 54, 

396 Ill. 101—Way v. Way, 64 Ill. 

406. 

Meyer v. Meyer, 77 N.E.2d 566, 

333 Ill.App. 460—^In re Goldberg’s 

Estate, 5 N.E.2d 863, 288 Ill.App. 

203, certiorari denied 58 S.Ct. 12, 

302 U.S. 693, 82 L.Ed. 535. 

(2) The rule that statute fixing 
venue of divorce actions in county 
where plaintiff resides is mandatory 
was not changed by amendment pro¬ 
viding that proceedings may be had 
in any court of county where plain¬ 
tiff resides that may have jurisdic¬ 
tion to hear and determine divorce 
proceedings, although such amend¬ 
ment made city courts available in 
divorce matters to persons residing 
outside city limits but within coun¬ 
ty in which court was located. 

Ill.—^McFarlin v. McFarlin, 61 N.E. 

2d 520, 384 Ill. 428. 

In. Rhode Island, in view of Gen. 
L.1909 c 247 § 11, Gen.L.1938 c 416 
§ 11, where a petition for divorce has 
been filed in Providence County by 
a nonresident of Rhode Island 
against his wife, a domiciled inhab¬ 
itant of the state, who has resided 
in Washington County for the two 
years next before, the wife, while 
the petition is on file in Providence 
County, can file independent petition 
for divorce in Washington County, 
based on different grounds, if she 
has not elected to take advantage of 
her right to file motion in the nature 
of cross bill, praying for absolute di¬ 
vorce in the proceedings against her 
in Providence County. 

R.I.—Borda v. Borda, 113 A. 118, 43 

R.I. 384. 

In Texas 

(1) It is provided by statute that 
suits for divorce shall be brought in 
the county in which plaintiff shall 
have resided for a specified period 
next preceding the filing of the suit. 
Tex.—Ex parte Scott, 123 S.W.2d 306, 
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133 Tex. 1, answers to certified 
questions conformed to, Civ.App., 
126 S.W.2d 525—^Aucutt v. Aucutt, 
62 S.W.2d 77. 122 Tex. 518, 89 A.L. 

R. 1198. 

Wauer v. Wauer, Civ.App., 299 S. 
W.2d 719—Morgan v. Morgan, Civ. 
App., 217 S.W’-.^d 467—Hill v. Hill, 
Civ.App., 205 S.W.2d 82—Ther- 
whanger v. Therwhanger, Civ.App., 
175 S.W.2d 704—Kent v. Kent, Civ. 
App., 143 S.W.2d 159—Curry v. 
Curry, Civ.App., 122 S.W.2d 677— 
Saunders v. Saunders, Civ.App., 293 

S. W. 899. 

(2) Where wife sued for divorc€ 
and husband filed cross action, dis¬ 
trict court had jurisdiction of parties 
and subject matter even after wife 
dismissed her action, notwithstand¬ 
ing he had never resided in the coun¬ 
ty in which the action was brought. 
Tex.—^Aucutt V. Aucutt, 62 S.W.2d 

77, 122 Tex. 518, 89 A.L.R. 1198. 

(3) A petition in a suit by a wife 
for divorce alleged that she was a 
bona fide resident of the county in 
which the suit was brought, and that 
she had resided there for six months 
next preceding the filing of the suit. 
The evidence showed that she had 
always resided in the county up to 
the time of the trial, and that the 
marriage occurred there. It was held 
to establish the venue, so as to con¬ 
fer on the court jurisdiction to grant 
divorce in favor of the husband on 
his cross bill, as against an amended 
motion for a new trial averring the 
absence of proof of venue sufficient 
to confer jurisdiction. 

Tex.—Johnson v. Johnson, Civ.App., 
107 S.W. 578. 

(4) Where wife’s petition was one 
for divorce, child custody, and sup¬ 
port and husband filed a plea of privi¬ 
lege to be sued in county of his resi¬ 
dence, attempt by trial court to 
transfer the wife’s W’hole case for 
divorce, child custody, and support 
to the husband’s county, sever her 
suit for divorce from her prayer for 
child custody and support, retain for 
hearing on its merits her action for 
divorce and transfer remaining issues 
to the husband’s county or to adjudi¬ 
cate and deny her a divorce at the 
venue hearing and transfer the is¬ 
sues of child custody and support to 
the husband’s county was unauthor¬ 
ized. 

Tex.—^Morgan v. Morgan, Clv.App., 
217 S.W.2d 467. 

(5) Where wife in petition for di¬ 
vorce, child custody, and support, 
pleaded and established by uncontra^ 
dieted testimony all necessary venue 
facts to sustain venue in county of 
suit, part of her petition with respect 
to a Mississippi divorce decree was 
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the time when the cause of action arose and such 
rule applies where defendant is a nonresident of 
the state'^-*^ or a convict.^^*^® Under other provi¬ 
sions suit may or should be brought in the county 


in which defendant resides^^ or may be found or 
summoned,or in which either of the parties re- 

sidesJS 


mere surplusage and could be disre¬ 
garded in determining venue. 

Tex.—^Morgan v. Morgan, supra. 

72. Me.—Harding v. Alden, 9 Me. 
140, 23 Am.D. 549. 

19 C.J. p 35 note 34. 

Intent 

Supreme court rule providing that 
venue in matrimonial actions shall 
be laid in county where plaintiff was 
domiciled "when cause of action arose 
was designed to prevent unjustifiable 
expense and delay, and should not be 
departed from except for considera¬ 
tions of utmost importance. 

N.J.—Cabibo v. Cabibo, 80 A.2d 469, 
13 N.J. Super. 373. 

72.5 Ala.—Caheen v. Caheen, 172 So. 
618, 233 Ala. 494. 

Ga.—Gates v. Gates, 28 S.E.2d 108, 
197 Ga. 11—^Darbie v. Darbie, 25 S. 
E.2d 685, 195 Ga. 769—Wade v. 
Wade, 25 S.E.2d 683, 195 Ga. 748— 
Bellamy v. Bellamy, 199 S.E. 745. 
187 Ga. 56. 

Tenn.—Copeland v. Green, 4 Tenn. 
App. 463. 

Va.—Chandler v. Chandler, 112 S.E. 
856, 132 Va. 418—Towson v. Tow- 
son, 102 S.E, 48, 126 Va. 640. 

72.10 Tenn.—Copeland v. Green, 4 
Tenn.App. 463. 

73. Fla.—Copeland v. Copeland, 53 
So.2d 637. 

Ga.—Musgrove v. Musgrove, 100 S.E. 
2d 577, 213 Ga. 610. 

Kan.—Long v. Long, 214 P. 1116, 113 
Kan. 459. 

Ky.—Brumfield v. Baxter, 210 S.W. 
2d 972, 307 Ky. 316. 

N.D.—Summers v. Summers, 24 N.W. 

2d 688, 74 N.D. 741. 

19 C.J. p 35 note 35. 

Provision of Constitution 
Under Const, art 6 § 16 par 1, a 
suit for divorce must be brought in 
the county where defendant resides, 
if defendant is a resident of the 
state. 

Ga.—Stewart v. Stewart, 24 S.E.2d 
672, 195 Ga. 460—Moody v. Moody, 
22 S.B.2d 836, 195 Ga. 13—Bella¬ 
my v. Bellamy, 199 S.E. 745, 187 
Ga. 56. 

General statute 

The venue of divorce actions falls 
under Code 1932 § 5-404, providing 
that action must be tried in county 
in which defendants reside at com¬ 
mencement of action. 

Idaho.—^Pinnell v. Pinnell, 81 P.2d 
401, 59 Idaho 148. 

Defendant’s right to claim benefit of 
statute 

Notwithstanding a divorce action 
is transitory and may be instituted 
in any county in the state, see sub¬ 


division a of this section supra, de¬ 
fendant may invoke a statute which 
secures to him the right to defend 
in the county of his residence. 

Fla.—^Evans v. Evans, 194 So. 215, 
141 Fla. 860. 

Effect of temporary visit 

The county in which the parties 
had lived together until a short time 
before the commencement of an ac¬ 
tion by the wife for separation and 
to which the husband had returned 
after a temporary visit of the couple 
in another part of the state has been 
regarded as the proper venue, and 
not the county in which the wife 
had remained with her parents aft¬ 
er such temporary visit. 

N.Y.—David v. David, 21 N.Y.S.2d 
468, affirmed 20 N.Y.S.2d 1008, 259 
App.Div. 905. 

Judgment invalid 

Judgment granting divorce in 
suit between residents of state is in¬ 
valid, unless suit is brought in coun¬ 
ty wherein defendant resided. 

Ga.—Johnson v. Johnson, 4 S.E.2d 
807, 188 Ga. 800. 

Service by publication 
"Where defendant wife was served 
by publication, the county of her res¬ 
idence was the proper place for trial, 
in view of statutory provision re¬ 
quiring trial in county of defendant’s 
residence unless service is had in the 
county of plaintiffs residence. 

Colo.—^People v. Dolores County 
Court, 211 P. 102, 72 Colo. 374. 

74. Nev.—Tiedemann v. Tiedemann, 
137 P. 824, 36 Nev. 494. 

Word “resident” in statute provid¬ 
ing that bill for divorce may be filed 
in county in which defendant is 
found if a “resident” means resident 
of state. 

Tenn.—Williams v. Williams, 244 S. 

W.2d 995, 193 Tenn. 133. 

Place of employment 
Under statute providing that bill 
for divorce may be filed in county in 
which defendant is found if defend¬ 
ant is resident of state, wife could 
file bill for divorce and serve process 
on husband in county in which hus¬ 
band worked, notwithstanding hus¬ 
band’s home was in another county 
and that husband went home each 
evening. 

Tenn.—Williams v. Williams, supra. 

In Kansas 

(1) Under the applicable statute 
plaintiff who has resided in the state 
for a year may bring an action for 
divorce either in the county of his 
residence, or in the county in which 
defendant resides or may be sum¬ 
moned. 

Kan.—Long v. Long, 214 P. 1116, 113 
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Kan. 459—Asling v. Asling, 128 P 
185, 88 Kan. 331. 

(2) Where plaintiff, who was a res¬ 
ident of the state for more 
one year, and a resident of Atchison 
County, filed an action for divorce in 
Jackson County, and there procured 
personal service of summons on de¬ 
fendant, who was a resident of Ne¬ 
maha County, and where a trial was 
had and judgment rendered for plain¬ 
tiff, defendant making no appear¬ 
ance, it was error for the court to 
set aside the judgment on the sole 
ground that it had no jurisdiction 
of the parties. 

Kan.—Long v. Long, supra. 

75. Iowa.—^Melvin v. Lawrence, 213 
N.W. 420, 203 Iowa 619. 

Md.—Woodcock v. Woodcock, 179 A 
826, 169 Md. 40. 

Neb.—^Burns v. Burns, 15 N.W.2d 
753, 145 Neb. 213—^In re Umphen- 
our, 236 N.W. 762, 121 Neb. 870. 
N.C.—^Wood V. Wood, 106 S.E. 753, 
181 N.C. 227. 

Or.—Smith v. Smith, 289 P.2d 1086, 
205 Or. 650. 

Pa.—Weber v. Weber, 80 Pa.Dist. & 
Co. 12, 62 Dauph.Co. 156—^Brosch 

V. Brosch, 54 Pa.Dist. & Co. 413, 56 
Dauph.Co. 376. 

Miller v. Miller, Com.Pl., 37 
Berks Co. 33, 58 York Leg.Rec. 182 
—Heefner v. Heefner, Com.Pl., 3 
Cumb.L.J. 128—Cleaver v. Cleaver, 
Com.Pl., 1 Cumb.L.J. 87—^Koch v. 
Koch, Com.Pl., 60 Dauph.Co. 1— 
Whitlatch v. Whitlatch, Com.Pl., 15 
Fay.L.J. 38—Wassel v. Wassel, 
Com.Pl., 29 Northumb.Leg.J. 61. 
Tenn.—^Bernard! v. Bernard!, 302 S. 

W. 2d 63. 

Wis.—Abdella v. Abdella, 66 N.W.2d 
689, 268 Wis. 127—State ex rel. 
Sprinkman v. Huiras, 2 N.W.2d 
721, 240 Wis. 164—State v. Mahon¬ 
ey, 235 N.W. 926, 204 Wis. 440. 
19 C.J. p 35 note 37. 
fiffandatory statute 

The word “may” is equivalent to 
the word “shall,” and hence plaintiff 
could not bring the suit in a county 
in which neither party resides. 

Or.—^Hubner v. Hubner, 136 P. 667, 
67 Or. 557. 

Besldence sole jurisdictional fact 
It has been stated broadly that, in 
view of Code § 3173, the sole juris¬ 
dictional fact in a divorce case is the 
residence of either party In the coun¬ 
ty where the district court is sit¬ 
ting. 

Iowa.—Comes v. Comes, 178 N.W. 

403, 190 Iowa 547. 

Constructive residence 
Under statute providing that libels 
for divorce shall be brought in the 
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In some jurisdictions suit may be brought either 
in the county where defendant resides or the county 
where the parties resided when separation oc- 
curred^S-S or in which they last cohabited ;75.io 
and under some circumstances, the action may be 
brought only in the county in which the separation 
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took place.76 Where so provided by statute, the ac¬ 
tion must be brought in the county in which the wife 
usually resides if she has an actual residence within 
the state, and, if she does not have such a residence, 
in the county of the husband’s residenceJ^ 


county In which the parties or one 
of them resides recognizes that li¬ 
belant and libelee may reside in dif¬ 
ferent counties and that libelant, if 
wife, need not rely on constructive 
residence with her husband in coun¬ 
ty where he resides, if both are resi¬ 
dents of the state. 

Vt.—Tower v. Tower, 138 A.2d 602, 
120 Vt. 213. 

Prospective application of statute 
The statute precluding granting of 
divorce unless complainant or de¬ 
fendant, or both of them, shall have 
resided in county in which bill for 
divorce is filed for ten days imme¬ 
diately preceding filing of bill is 
prospective and was not applicable 
where court had acquired jurisdic¬ 
tion of subject matter and parties 
before enactment of statute. 

Mich.—Barber v. Barber, 41 N.W.2d 
463, 327 Mich. 5. 

In Montana 

(1) Place of trial of divorce action 
is governed by statute providing that 
cases shall be tried in county of de¬ 
fendant’s residence or where plaintiff 
resides and defendant may be found. 
Mont.—-McNeill v. McNeill, 205 P.2d 

510, 122 Mont. 413. 

(2) The language used refers to 
an alternative, and an action for di¬ 
vorce may be tried either in county 
in which defendant resides or in 
county in which plaintiff resides and 
defendant may be found. 

Mont.—Shields v. Shields, 139 P.2d 
528, 115 Mont. 146. 

(3) So, where husband instituted 
divorce action and served summons 
on wife in county in which parties 
resided at time of their separation 
and in which husband still resided, 
order changing venue to county in 
which wife resided at time of insti¬ 
tution of divorce action was improp¬ 
er. 

Mont.—Shields v. Shields, supra. 

75.5 S.C.—Thomas v. Thomas, 62 S. 
E.2d 307, 218 S.C. 235. 

Xn Alabama 

(1) Under a statute so providing, 
when husband and wife are both res¬ 
idents of state, divorce proceeding 
should be filed either in county where 
respondent resides or in county 
where parties resided when separa¬ 
tion occurred. 

Ala.—Shaw v. Shaw, 95 So.2d 81, 266 
Ala. 209—Kemp v. Kemp, 63 So.2d 
702, 258 Ala. 570—Hooks v. Hooks, 
38 So.2d 3, 251 Ala. 481—Ex parte 
Stroud, 28 So.2d 316, 248 Ala. 480. 


(2) Under such a statute, the coun¬ 
ty or district in which plaintiff re¬ 
sides is not the proper venue where 
such county or district is not the 
one in which defendant resides or in 
which both parties resided when the 
separation occurred. 

Ala.—Hammons v. Hammons, 153 
So. 210, 228 Ala. 264—Pucket v. 
Pucket, 56 So. 585, 174 Ala. 315. 

(3) The county of defendant’s res¬ 
idence or domicile, and not county of 
separation, is proper venue unless 
legal residence of both parties was 
in county of separation at time of 
separation. 

Ala.—Ex parte Weisslnger, 22 So.2d 
510, 247 Ala. 113. 

(4) Where wife was bom in Mo¬ 
bile County, and after separation 
from husband lived in and had an 
architectural office in that county 
and became and remained a regis¬ 
tered voter in Mobile County, but at 
time of suit was employed in archi¬ 
tectural office in Georgia, and hus¬ 
band had his home in Mobile Coun¬ 
ty after separation, but at time of 
suit was living in Tennessee, Mobile 
County Court had jurisdiction of the 
res and the parties in a suit for di¬ 
vorce brought by wife. 

Ala.—^Williams v. Williams, 69 So.2d 
272, 260 Ala. 129. 

75.10 Va.—White v. White, 24 S.B. 

2d 448, 181 Va. 162. 

AUmoiiy and support order 
Where wife brought suit for di¬ 
vorce, for alimony and for support 
of children in Bedford County in 
which wife and children resided, but 
in which wife and husband, who was 
resident of another county of Vir¬ 
ginia, did not last cohabit, order en¬ 
tered on husband’s default directing 
husband to pay alimony and support 
for children was valid although the 
divorce decree was void. 

Va.—White v. White, supra. 

Zn, Massachusetts, under a statu¬ 
tory provision that, if libelant has 
left the county where the parties 
lived together, and the libelee still 
lives there, the libel shall be heard 
and determined in that county, the 
libel must be brought in the county 
where the parties last lived together 
where they lived together in more 
than one county. 

Mass.—Holt V. Holt, 149 N.E. 40. 253 
Mass. 411. 

19 C.J. p 36 note 35 [a]. 

Zn West Virginia 

(1) Where defendant is a resident 
of the state, the general jurisdiction 


of a circuit court to grant a divorce 
was circumscribed and limited by 
that part of Code Suppl.1918 c 64 § 7 
which provided that, if defendant is 
a resident of the state, the suit shall 
be brought in the county in which 
the parties last cohabited, or, at the 
option of plaintiff, in the county in 
which defendant resides, and, in 
such case, the action could not prop¬ 
erly be brought in any county other 
than the county in which defendant 
resided except the county in which 
the parties last cohabited. 

W.Va.—^Hartman v. Hartman, 53 S.E. 

2d 407, 132 W.Va. 728—Jennings v. 

McDougle, 98 S.E. 162, 83 W.Va. 

186. 

(2) The phrase “in the county in 
which the parties last cohabited,’’ as 
used in the statute, means the place 
where the parties ceased to live to¬ 
gether as husband and wife in the 
same house, and ordinarily cairies 
with it the idea of a substantial 
measure of continuity and regulari¬ 
ty. 

W.Va.—Hartman v. Hartman, supra 

—Jennings v. McDougle, supra. 

(3) Under statute providing that 
divorce action shall be brought in 
county in which parties last cohab¬ 
ited or, at option of plaintiff, in coun¬ 
ty where defendant resides, where 
action is brought in county where 
both parties are residents, the fact 
that defendant receives mail in an¬ 
other county does not defeat venue. 
W.Va.—Scott v. Scott, 91 S.B.2d 621, 

141 W.Va. 533. 

(4) Under statute dealing with 
venue of suit for divorce, bill of com¬ 
plaint which alleged that plaintiff re¬ 
sided and had resided for more than 
one year next preceding institution 
of suit in named county, and that 
plaintiff and defendant last cohabited 
in that county, coupled with proof 
in support thereof, gave jurisdiction 
to circuit court of that county of 
subject matter of the divorce suit. 
W.Va.—Smith v. Smith, 76 S.B.2d 

253. 138 W.Va. 388. 

76. Publication where residence of 
defendant unknown 

Under Code § 4204, now § 8429, 
if publication is to be made for a 
defendant whose place of residence 
is unknown, the action may be 
brought only in the county In which 
the separation occurred. 

Tenn.—Copeland v. Green, 4 Tenn. 

App. 463. 

77. Ky.—^Thomas v. Newell, 127 S. 

W.2d 610, 277 Ky. 712. 
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In Louisiana, in view of statutory provisions that hand is the proper parish in which to bring the ac- 
a married woman has no other domicile than that of tion,*^® where such action is brought by the hus- 
her husband and that she is bound to live with her band"^® or where such action is brought by the 
husband and to follow him wherever he chooses to wife.^® However, under a statute permitting a 
reside, usually the parish of the domicile of the hus- divorce where parties have lived apart for two years 


Action. 1)7 nonresident wife was 
properly brought in the county in 
which defendant husband resided. 
Ky.—Peterson v. Peterson, 160 S.W. 

952, 156 Ky. 202. 

Want of residence in county and in 
state 

Plaintiff wife could not sue in a 
county other than that in which the 
husband resided where she did not 
reside in such county and did not 
have an actual residence in the state. 
Ky.—Luvall v. Luvall, 15 S.W.2d 433, 

228 Ky. 577. 

78. Susband residing in parish of 
matrimonial domicile 

The district court of the parish 
in which the matrimonial domicile 
was established, in which it is when 
the action is commenced, and in 
which the husband is still residing 
is the only forum in which either 
party may bring a suit to dissolve 
the bonds of matrimony or for a 
separation from bed and board, at 
least where there is no showing that 
the wife had cause for leaving the 
matrimonial domicile. 

La.—^McGee v. Gasery, 171 So. 49, 

185 La. 839. 

79. Separation 

(1) The rule stated in the text has 
been applied in an action by the hus¬ 
band for separation on the ground 
of abandonment, where he had re¬ 
moved from the parish in which the 
matrimonial domicile had first been 
established and had established a 
domicile in another parish, notwith¬ 
standing the wife had remained in 
the former parish. 

La.—Laiche v. His Wife, 100 So. 292, 

156 La. 165. 

(2) Where a husband establishes 
a matrimonial domicile and habitual¬ 
ly resides there with his wife who 
continues to reside in the common 
dwelling there, such domicile be¬ 
comes his and his wife's for the pur¬ 
pose of suits for separation from 
bed and board, and his action for 
separation should be brought in the 
parish of such domicile, notwith¬ 
standing he may have acquired a 
residence elsewhere, to be used by 
his family or him during occasional 
visits or while he is looking after 
his business or like interests. 

La.—^Barrow v. Barrow, 106 So. 705, 

160 La. 91. 

(3) The rule applies in such case 
notwithstanding the parish of the 
present matrimonial domicile is dif¬ 
ferent from the parish of the orig¬ 
inal matrimonial domicile. 

La.—^Barrow v. Barrow, supra. 


(4) Husband’s suit for separation 
could not properly be brought in the 
parish in which the matrimonial 
domicile had formerly been estab¬ 
lished, where he had previously suc¬ 
cessfully maintained such an action 
in another parish to which he and 
his wife had removed, notwithstand¬ 
ing his claim that he was only tem¬ 
porarily residing in such other par¬ 
ish when such former action was 
brought. 

La.—Plitt V. Plitt, 181 So. 857, 190 

T i a . 59. 

Divorce 

(1) It has been held that, if the 
wife commits an offense which enti¬ 
tles the husband to a divorce, he may 
bring suit in his own jurisdiction 
while she is in another. 

La.—Glaude v. Peat, 8 So. 884, 43 

La.Ann. 161. 

(2) Where the husband is residing 
in the parish in which the matri¬ 
monial domicile was established and 
in which it still exists, a suit by him 
for divorce may be brought only in 
such parish, at least w'here there is 
no showing that the wife has had 
cause for leaving the matrimonial 
domicile. 

La.—McGee v. Gasery, 171 So. 49, 

185 La. 839. 

(3) In such case it is not permis¬ 
sible for him to bring the action in 
another parish in which, according 
to plaintiff’s petition, defendant wife 
is there living in open adultery with 
a named man. 

La.—^McGee v. Gasery, supra. 

(4) Where husband and wife, aft¬ 
er establishing matrimonial domicile, 
separated and following reconcilia¬ 
tion changed domicile to another 
parish, court in parish wherein orig¬ 
inal domicile was established did 
not have jurisdiction of husband’s 
divorce suit instituted more than 
year thereafter and vrhile husband 
was still employed and living in par¬ 
ish to which domicile was changed. 
La.—Bruno v. Mauro, 17 So.2d 263, 

205 La. 209. 

(5) Fact that husband and wife 
had never voted at any other place 
than parish wherein original matri¬ 
monial domicile was established did 
not give court of such parish juris¬ 
diction of divorce suit by husband 
after change of domicile, since elec¬ 
tor moving from place 6f domicile 
is not deprived of right to vote at 
old domicile until sufficient time has 
elapsed to permit him to vote at new 
domicile. 

La.—Bruno v. Mauro, supra. 
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80. Separation 

(1) Wife’s suit for separation was 
properly brought in parish in which 
husband resided and had voted for 
nine years, notwithstanding he had 
provided a home for his family in 
another parish in which he had nev¬ 
er lived. 

La.—^Wallace v. Wallace, 114 So. 589 

164 La. 672. 

(2) Where parties were married in 
Jefferson Parish while the husband 
was a student in New Orleans, al¬ 
though having his home and domi¬ 
cile in La Pourche Parish, and re¬ 
sided in New Orleans during the 
school months, but went to the hus¬ 
band’s home during vacations and 
finally went to another town, the 
district court for the parish of Or¬ 
leans did not have jurisdiction of 
wife’s suit for separation, defend¬ 
ant not being domiciled therein. 

La.—Condran v. Boudreaux, 99 So. 

521, 155 La. 662. 

(3) Wife’s suit for separation was 
properly brought where the matri¬ 
monial domicile had been established 
and where defendant husband was 
still residing when the action was 
commenced, notwithstanding defend¬ 
ant’s claim that plaintiff was a resi¬ 
dent of another state. 

La.—Cotton v. Wright, 180 So. 487, 

189 La. 686. 

(4) Mere fact of husband’s resi¬ 
dence in parish did not, however, 
confer on district court thereof ju¬ 
risdiction rations materise of wife’s 
suit for separation from bed and 
board on ground of her abandonment 
by husband in another state while 
domiciled therein. 

La.—^Hockaday v. Hockaday, 161 So. 

164, 182 La. 88. 

Divorce 

(1) Wife may sue for divorce at 
newly acquired domicile of husband, 
although remaining where the matri¬ 
monial domicile was first established. 
La.—Switzer v. Elmer, 135 So. 608. 

172 La. 850. 

(2) Where husband was convicted 
of battery on wife and was given a 
thirty-day jail sentence, and wife, 
who was fearful of further mistreat¬ 
ment from husband, moved from 
their apartment while husband was 
in jail, and she obtained new living 
quarters and lived under an assumed 
name, she was justified in leaving 
husband and in establishing and 
maintaining a separate domicile, and 
therefore husband was required to 
bring divorce action in the parish of 
her separate domicile. 
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and providing that either party may sue in the courts 
of his or her residence within the state, a plaintiff 
suing a defendant whose domicile, as well as the 
last matrimonial domicile, was within the state has 
the choice of instituting the action for divorce either 
at defendant’s domicile, or at the last matrimonial 
domicile, or at the forum of plaintiff’s own resi- 
dence.so-5 

Under some statutes it is permissible to bring the 
action in any county in the state if defendant is not 
a resident of the state.^i Some statutes fix the 
venue without regard to the residence of the parties, 
subject to the exceptions stated in the statute.^^ 

Relief in addition to or after divorce. Under some 
statutes all marital rights between husband and 
wife,S2 the division of their property or the adjust¬ 
ment of property rights,®^ and the care, custody, and 
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control of their child or children,^® are determinable 
in a divorce suit brought in the county in which 
plaintiff resides; but under other statutes, a wife’s 
suit for divorce and alimony is properly brought in 
the county in which defendant husband resides.^® 

In some jurisdictions a suit to relitigate and re¬ 
adjudicate the matter of the custody of minor chil¬ 
dren because of changed conditions, after the grant¬ 
ing of a decree of divorce which made provision as 
to custody, is regarded as a new or independent suit 
or cause of action subject to the general law of 
venue so that venue lies in the county of the resi¬ 
dence of defendant.87 Venue for a suit seeking to 
render effective the exercise of rights granted by a 
divorce decree may be different from a suit seek¬ 
ing changed custody of children by reason of new 
and different conditions.5 In Louisiana the court 
which rendered a divorce decree awarding custody 


La.—Bush V. Bush« 95 So.2d 298, 232 
La. 747. 

80.5 La.—^Davidson v. Helm, 63 So. 
2d 866, 222 La. 759—Wreyford v. 
Wreyford, 44 So.2d 867. 216 La. 
784. 

81. Fla.—^IVlcGowin v. McGowin, 165 
So. 274, 122 Fla. 394. 

82. In sthode ZslaiUd, under Gen.L. 
1909 c 247 § 11. Gen.L.1938 c 416 § 
11 , petition for divorce can be filed 
in the superior court for the county 
of Providence by a nonresident of 
Rhode Island agrainst his wife, a 
domiciled inhabitant of the state, 
who has resided in the county of 
Washington for two years next be¬ 
fore preference of the petition. 

R-I-—^Borda v. Borda, 113 A. 118, 43 
R.I. 384. 

83. Tex.—Lacy v. Lacy. Civ.App., 
122 S.W.2d 1104. 

84. Zn California a wife’s action for 
divorce and alimony, in which she 
seeks to have husband’s assignment 
of notes secured by real estate mort¬ 
gages set aside as fraudulent, is 
properly brought in county of her 
residence, although land is situated 
in another county, notwithstanding 
Code Civ.Proc. § 392, and Const art 
6 § 5, there being but one cause of 
action. 

Cal.—Weyer v. Weyer, 182 P. 776, 
40 C.A. 766. 

Zn Texas 

(1) The division of property of 
husband and wife is determinable in 
a divorce suit brought in county in 
which plaintifC resides. 

Tex.—Lacy v. Lacy, Civ.App., 122 S. 
W.2d 1104. 

(2) The district court of county 
in which wife resided had jurisdic¬ 
tion of divorce action brought by 
wife against her husband, who was a 
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resident of a different county, with 
full power to adjust property rights 
as between the wife and the husband 
and fix a trust for the benefit of the 
wife on the husband’s separate prop¬ 
erty. 

Tex.—^Ex parte Scott, 123 S.W.2d 306, 
133 Tex. 1, answers to certified 
questions conformed to, Civ.App., 
126 S.W.2d 625. 

(3) Where, however, plaintiff’s 
right to obtain a divorce prayed for 
in her petition was barred by a pre¬ 
vious decree for divorce granted to 
her husband, the action could not be 
prosecuted further, in the county of 
her residence, for a division of com¬ 
munity property, prayed for in the 
petition, in view of defendant hus¬ 
band’s plea of privilege. 

Tex.—^Kent v. Kent, Civ.App., 143 S. 
W'.2d 159. 

85. Tex.—Lacy v. Lacy, Civ.App., 
122 S.W.2d 1104. 

86. Zn. Georgia in wife’s suit for di¬ 
vorce and alimony court of county 
of husband’s residence had jurisdic¬ 
tion of all mattera 

Ga.—^Newton v. Falligant, 143 S.E. 
391, 166 Ga. 450. 

Zn Ijonisiana wife could sue for di¬ 
vorce, on the ground of adultery, and 
alimony at newly acquired domicile 
of husband, although she remained 
where matrimonial domicile was 
first established. 

La.—Switzer v. Elmer, 135 So. 608, 
172 La. 860. 

87- Ga.—Anthony v. Anthony, 92 S. 
E.2d 867, 212 Ga. 356—Goodloe v. 
Goodloe, 89 S.E.2d 654, 211 Ga. 894 
—Gibbs V. North, 84 S.E.2d 833, 
211 Ga. 231—^Brinson v. Jenkins, 
60 S.E.2d 440, 207 Ga. 218. 

Zn Texas 

(1) The rule stated in the text 
applies. 


Tex.—^Lakey v. McCarroll, 134 S.'W. 
2d 1016, 134 Tex. 191, answers to 
certified questions conformed to, 
Civ.App., 137 S.W.2d 819. 

Steele v. Steele, Civ.App., 251 S. 
W.2d 258—^Teagle v. Bull, Civ.App., 
235 S.W.2d 226—Hughes v. 
Hughes, Civ.App., 211 S.W.2d 785 
—Quick V. Lindsay, Civ.App., 208 
S.W.2d 910—Flannery v. Bblen, 
Civ.App., 106 S.W.2d 837—Block v. 
Block, Civ.App., 2 S.W.2d 331- 
Keith V. Keith, Civ.App., 286 S.W'. 
534. 

(2) The rule was not changed by 
the enactment of the statute, Ver¬ 
non Civ.St.Annot art 4639a, prescrib¬ 
ing the duties and authority of the 
court, which has jurisdiction of the 
divorce action, in respect of the cus¬ 
tody and maintenance of children un¬ 
der sixteen years of age. 

Tex.—Wilson v. Wilson, 166 S.W.2d 
601, 137 Tex. 528—^Lakey v. Mc¬ 
Carroll, 134 S.W.2d 1016, 134 Tex. 
191, answers to certified questions 
conformed to, Civ.App., 137 S.W.2d 
819. 

(3) Prior to the foregoing decision 
of the supreme court, a contrary 
view as to the effect of art 4639a 
apparently was taken in one case. 
Tex.—Wilson v. Underhill, Civ.App., 

131 S.W.2d 19. 

(4) In a case in which the general 
rule was recognized, an application 
was, under the circumstances in¬ 
volved, treated as an application to 
correct clerical errors or formal de¬ 
fects in the divorce decree^ or to add 
any clause necessary to make the 
decree effective and enforceable. 
Tex.—^Flannery v. Eblen, supra. 

87.5 Tex.—Goodman v. Goodman, 
Civ.App., 236 S.W.2d 641—Quick v. 
Lindsay, Civ.App., 208 S.W.2d 910. 
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of minor children to defendant husband has juris¬ 
diction of a proceeding by plaintiff to modify such 
decree notwithstanding defendant has moved from 
the parish in which the divorce action was prose¬ 
cuted. ^8 

Nature of statutes. According to some cases, 
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statutes imposing limitations, based on residence, as 
to the place within the state for prosecuting the ac¬ 
tion prescribe the venue only,89 and the matter of 
residence is not jurisdictional® 0 in the sense that the 
term ‘‘jurisdictional” is used with respect to the 
subject matter.®! Some statutory provisions of this 
general type have, however, been regarded as ju- 


88. La.—^Pullen v. Pullen, 109 So. 
400, 161 La. 721. 

89. Ala.—^Kemp v. Kemp, 63 So.2d 
702, 258 Ala. 570—^Hooks v. Hooks, 
38 So.2d 3, 251 Ala. 481—Hammons 

V. Hammons, 153 So. 210, 228 Ala. 
264. 

Mo.—Osmak v. American Car & 
Foundry Co., 40 S.W.2d 714, 328 
Mo. 159, 77 A.L.R. 722—Nolker v. 
Nolker, 257 S.W. 798. 

State ex rel. Promme v. Harris, 
App., 194 S.W.2d 932—^King v. 
King, 170 S.W.2d 982, 237 Mo.App. 
764—-Johnson v. Johnson, App., 
141 S.W.2d 229—Tate v. Tate, 59 S. 

W. 2d 790, 227 Mo.App. 1141—Wal¬ 
ton V. Walton, App., 6 S.W.2d 1025. 

Pa.—^McNamara v. McNamara, 67 Pa. 
List. & Co. 364, 65 Montg.Co. 89— 
Brosch V. Brosch, 64 Pa.Dist. & Co. 
413, 56 Dauph.Co. 376. 

Cleaver v. Cleaver, Com.Pl., 2 
Cumh.L.J. 76—Wassel v, Wassel, 
Com,Pl., 29 Northumh.Leg.J. 61. 

Uheral rales 

Where a libellant in divorce is 
clearly a resident of Pennsylvania, 
the Question of his right to institute 
the action in a particular county is 
one of venue rather than of jurisdic¬ 
tion, and therefore subject to more 
liberal rules. 

Pa.—^McNamara v. McNamara, 67 
Pa.Dist. & Co. 364, 65 Montg.Co. 
89. 

za Texas 

(1) Rev.Civ.St.l925 art 1995, Ver¬ 
non Civ.St.Annot. art 1996, provid¬ 
ing that suits for divorce shall be 
brought in the county in which plain¬ 
tiff shall have resided for a specified 
time next preceding the filing of the 
suit, is a venue statute, pure and 
simple. 

Tex.—Ex parte Scott, 123 S.W.2d 306, 
133 Tex. 1, answers to certified 
Questions conformed to, Civ.App., 
126 S.W.2d 626. 

Glover v. Glover, Civ.App., 287 
S.W.2d 287, error dismissed. 

(2) But art 4631, providing that 
no suit for divorce shall be main¬ 
tained unless the petitioner shall 
have resided in the county where the 
suit is filed for a specified period 
next preceding the filing of the suit, 
is more than a mere venue statute, 
in that it defines not only the venue 
but also the Qualifications of plaintiff 
to bring the action. 


Tex.—Ex parte Scott, supra—^Aucutt 

V. Aucutt, 62 S.W.2d 77, 122 Tex. 
518, 89 A.L.R. 1198. 

Ball V. Langdon, Civ.App., 278 S. 

W. 2d 561—^Kent v. Kent, Civ.App., 
143 S.W.2d 169—^Prendergast v. 
Prendergast, CivJLpp., 122 S.W.2d 
710. 

90. Mo.—State ex rel. Fawkes v. 
Bland, 210 S.W.2d 31. 367 Mo. 634 
—Osmak v. American Car & Found¬ 
ry Co., 40 S.W.2d 714, 328 Mo. 159. 
77 A.L.R. 722. 

King V. King, 170 S.W.2d 982, 237 
Mo.App. 764—Walton v. Walton, 
App., 6 S.W.2d 1025. 

N.C.—^McLean v. McLean, 63 S.E.2d 
138, 233 N.C. 139—Smith v. Smith. 
39 S.E.2d 391, 226 N.C. 606—Da¬ 
vis V. Davis. 102 S.E. 270, 179 N.C. 
185. 

Only qaestioa involved in action 
for divorce in county other than that 
in which plaintiff resides is that of 
jurisdiction of person of defendant. 
Mo.—King V. King, 170 S.W.2d 982, 
237 Mo,App. 764. 

la California 

(1) The view has been expressed 
that a failure to comply with the 
provision of Civ.Code § 128, that a 
divorce must not be granted unless 
plaintiff has been a resident of the 
county in which the action is brought 
for three months next preceding the 
commencement of the action, does 
not involve a lack of jurisdiction but 
does involve an error in the exercise 
of jurisdiction. 

Cal.—Bullard v. Bullard, 209 P 361, 
189 C. 602. 

( 2 ) But the provision is manda¬ 
tory. 

Cal.—Bullard v. Bullard, supra. 

I Ib Texas 

( 1 ) Rev.Clv.St.l926 art 1996, Ver¬ 
non Clv.StAnnot. art 1996, providing 
that suits for divorce shall be 
brought in the county in which plain¬ 
tiff shall have resided for a specified 
period next preceding the filing of 
the suit, is not jurisdictional. 

Tex.—Ex parte Scott, 123 S.W. 2 d 306, 

133 Tex. 1 , answers to certified 
Questions conformed to, Clv.App., 
126 S.W. 2 d 625. 

Myers v. Myers, Civ.App., 210 S. 
W. 2 d 832—Therwhanger v. Ther- 
whanger, ClvJlpp., 176 S.W.2d 704. 

(2) Nor is art 4631 jurisdictional, 
providing that no suit for divorce 
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shall be maintained unless the peti¬ 
tioner shall have resided in the coun¬ 
ty where the suit is filed for a speci¬ 
fied period next preceding the filing 
of the suit. 

Tex.—^Ex parte Scott, supra—^Aucutt 

V. Aucutt, 62 S.W.2d 77, 122 Tex 
618, 89 A.L.R. 1198. 

Glover v. Glover, Civ.App., 287 S. 

W. 2 d 287, error dismissed—Myers 

V. Myers, Civ.App., 210 S.W.2d 832 
—Therwhanger v. Therwhanger, 
Civ.App., 175 S.W.2d 704—Kent v* 
Kent. Civ.App.. 143 S.W.2d 159-^ 
Prendergast v. Prendergast, Civ. 
App., 122 S.W.2d 710. 

(3) Art. 4631 does no more 
prescribe the qualifications of plain¬ 
tiff in a divorce case. 

Tex.—Aucutt V. Aucutt, 62 S.W.2d 
77, 122 Tex. 618, 89 A.L.R. 1198. 
Glover v. Glover, Civ.App., 287 S. 

W. 2d 287—^Myers v. Myers, 210 S.w! 
2d 832—Therwhanger v. Therwhan- 
ger, Civ.App., 176 S.W.2d 704. 

(4) It has been laid down, how¬ 
ever, that such statute Is manda¬ 
tory. 

Tex.—McKinney v. McKinney. Civ. 
App., 274 S.W.2d 908—Brashear v. 
Brashear, Civ.App., 99 S.W. 568 
—Lawler v. Lawler, Civ.App., 16 S. 
W. 2 d 684. 

(5) Where wife, who had brought 
divorce proceeding, had not resided 
in the county in which proceeding 
was brought for six months next im¬ 
mediately preceding filing of petition 
for divorce, the court, in adjudging 
husband in contempt for failure to 
make payments into court ordered in 
divorce proceeding, made, at most, 
only an error of law, in view of fact 
that court had jurisdiction of par¬ 
ties and of the subject matter, and 
husband could not raise such error in 
subsequent habeas corpus proceed¬ 
ing. 

Tex.—Ex parte Tyler. 261 S.W.2d 
833, 162 Tex. 602. 

91- Mo.—Nolker v. Nolker, 257 S.W. 
798. 

Johnson v. Johnson, App., 141 S. 
W.2d 229—Tate v. Tate, 69 S.W. 2 d 
790, 227 Mo.App. 1141. 

Tenn.—Kelley v. Kelley, 263 S.W. 2 d 
605, 195 Tenn. 649—^Brown v. 

Brown, 296 S.W. 366, 156 Tenn. 
530. 

McFerrin v. McFerrin, 191 S.W. 
2d 946, 28 Tenn.App. 652. 
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risdictional ^ or mandatory.92.5 ^ constitutional cases, if a divorce action is brought in a county 
provision fixing the venue of divorce actions has other than the one in which plaintiff is authorized 
been considered to be mandatory. e:*austive, juris- to bring it, defendant should file a plea in abatement 
dictional, and wiAout qualification,92.i0 and hence if he desires to raise the objection.^* the view has 

fbeen taken that, where the action is brought in the 
d of this section. ^ . . . 

wrong county, the objection may be raised at any 

Objections to venue. While, according to some stage of the proceeding, even though defendant did 


92. Ariz.—Chester v. Chester, 210 P. 

2d 331, 69 Ariz. 104. 

Ark.—Feldstein v. Feldstein, 188 S. 

W.2d 295, 208 Ark. 928. 

Colo.—^Hilliard v. Klein, 238 P.2d 882, 
124 Colo. 479—^Branch v. Branch, 
71 P. 632, 30 Colo. 499. 

Mich.—^Lehman v. Lehman, 19 N.W. 

2d 502, 312 Mich. 102. 

Miss.—Cruse v. Cruse, 32 So.2d 355, 
202 Miss. 497—^Price v. Price, 32 
So.2d 124, 202 Miss. 268. 

Pa.—^May v. May, 94 Pa.Super. 293. 

ConxLterclalxii 

Where wife instituted action in 
Maricopa county for separation from 
bed and board before either party 
had acquired necessary residence in 
county to maintain action for abso¬ 
lute divorce, court acquired no juris¬ 
diction to grant divorce to either wife 
or husband, and would have been 
compelled to strike counterclaim for 
divorce on ground that neither party 
had resided in county for the neces¬ 
sary statutory period. 

Ariz.—^Davies v. Russell, 325 P.2d 
402, 84 Ariz. 144. 

Besidence for certain period 
Statute prescribing residence for 
a certain period on the part of plain¬ 
tiff in the county in which the action 
is brought has been regarded as ju¬ 
risdictional. 

Ind.—^Hetherington v. Hetherington, 
160 N.E. 345, 200 Ind. 66—Miller v. 
Miller, 104 N.E. 588, 65 Ind.App. 
644. 

la ZUlaols 

(1) It has been said that statu¬ 
tory provision that divorce proceed¬ 
ings shall be had in county where 
complainant resides is mandatory in 
regard to where complainant must 
file suit, and, to give court jurisdic¬ 
tion, complainant must reside in 
county of suit. 

Ill.—^In re Goldberg’s Estate, 5 N.E. 
2d 863, 288 IlLApp, 203, certiorari 
denied Goldberg v. Goldberg, 58 S. 
Ct. 12, 302 U.S. 693, 82 L.Bd. 636. 

(2) So plaintiff’s residence in coun¬ 
ty where divorce suit is filed is a 
prerequisite to filing of complaint. 
Ill.—Cullen V. Stevens, 68 N.E.2d 456, 

389 Ill. 36—^Dean v. Dean, 46 N.E. 
2d 69, 381 Ill. 614. 

(3) Where plaintiff in divorce suit 
is not actual bona fide resident of 
county of venue, court thereof can¬ 
not acquire jurisdiction of subject 
matter and proceedings are void. 


Ill.— Meyer v. Meyer, 77 N.E.2d 566, 

333 IlLApp. 450. 

In Louisiana, in determining the 
proper parish for bringing the action, 
without citing any statute specifical¬ 
ly fixing the parish, the view has 
been expressed that in suits for di¬ 
vorce or for separation a mensa et 
thoro, the competency or power of 
the judge to pass on the issues per¬ 
tains to the jurisdiction of the court 
ratione materise rather than ratione 
personae. 

La—^McGee v. Gasery, 171 So. 49, 

185 La. 839. 

In iCassaohtLsettB 

(1) Where libel for divorce was 
brought in wrong county, probate 
court of that county had no juris¬ 
diction of cause or parties. 

Mass.—^Holt V. Holt, 149 N.E. 40, 253 

Mass. 411. 

(2) Where probate court was with¬ 
out jurisdiction of divorce libel be¬ 
cause the proceeding was commenced 
in the wrong county, its jurisdic¬ 
tion was not enlarged by a statute, 
enacted after a decree nisi for libel¬ 
ant and the entry of an appeal, au¬ 
thorizing the removal or transfer of 
a proceeding begun in a probate 
court of the wrong county to the 
probate court for the proper county, 
since such statute related wholly to 
procedure and did not affect substan¬ 
tial rights. 

Mass.—^Holt V. Holt, supra. 

In. Tlrglnia 

(1) The statute providing that suit 
for divorce shall be brought in coun¬ 
ty or corporation in which parties 
last cohabited, or, at option of plain¬ 
tiff, in county or corporation in which 
defendant resides if resident of state, 
imposes “jurisdictional requirement” 
and supersedes all pre-existing equi¬ 
table remedies. 

Va.—White v. White, 24 S.E.2d 448, 

181 Va. 162. 

(2) The view has been taken that 
the provision of Code 6105 that the 
action may be brought in the county 
in which plaintiff resides if defend¬ 
ant is not a resident of the state is 
jurisdictional. 

Va.—Chandler v. Chandler, 112 S.E. 

856, 132 Va. 418. 

(3) It was said that the statement 
in Towson v. Towson, 102 S.E. 48, 
126 Va. 640, to the effect that such 
code provision involves a mere mat¬ 
ter of venue, was not necessary to 
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the decision and was used inadvert¬ 
ently. 

Va.—Chandler v. Chandler, supra. 

92.5 W.Va.—Scott v. Scott, 91 S.E. 2d 
621, 141 W.Va. 533—Hartman v. 
Hartman, 53 S.E.2d 407, 132 W.Va. 
728—^Morgan v. Vest, 24 S.E.2d 329, 
125 W.Va. 367. 

92.10 Ga.—Cohen v. Cohen, 74 S.E.2d' 
95, 209 Ga. 459—^Harmon v, Har¬ 
mon, 74 S.E.2d 75, 209 Ga. 474— 
Hagan v. Hagan, 66 S.E.2d 714, 208 
Ga. 315—^Darbie v. Darbie, 25 S.E. 
2d 685, 195 Ga. 769—Wade v. Wade, 
25 S.E.2d 683, 195 Ga. 748. 

Indispensable essentials 

Constitutional provision that di¬ 
vorce cases shall be brought in coun¬ 
ty of defendant’s residence if a resi¬ 
dent of state, or if defendant is a 
nonresident, in the county in which 
plaintiff resides, states indispensable 
essentials for jurisdiction. 

Ga.—Gates v. Gates, 28 S.E.2d 108, 
197 Ga. 11. 

Statute held invalid 

The statute authorizing person re¬ 
siding on United States military res¬ 
ervation within state for one year to 
bring divorce suit in any county ad¬ 
jacent to such reservation is uncon¬ 
stitutional and void in so far as it 
permits a resident of state to bring 
divorce suit against nonresident in 
any county other than that in which 
plaintiff resides, contrary to consti¬ 
tutional provision. 

Ga.—^Darbie v. Darbie, 25 S.E.2d 685, 
195 Ga. 769. 

93. Mo.—Johnson v. Johnson, App., 
141 S.W.2d 229—Walton v. Walton, 
App., 6 S.W.2d 1025. 

Issue raised 

Plea in abatement that plaintiff 
did not reside in county where di¬ 
vorce action was brought raised con¬ 
troversy as to venue, not jurisdic¬ 
tion. 

Mo.—Walton v. Walton, supra. 
Failure to demur 

Where respondent, without demur¬ 
ring to bill for divorce, filed a plea 
in abatement and definitely raised 
question of venue by allegations of 
plea, court could proceed to final de¬ 
cree according to case made by bill, 
plea and evidence, without infringing 
rights of respondent as to venua 
Ala.—^Kemp v. Kemp, 63 So.2d 702, 
258 Ala. 570. 
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not move to dismiss for want of jurisdiction.®^ In 
some jurisdictions at least, a bill showing on its face 
that the action has been brought in the wrong coun¬ 
ty is subject to a motion to dismiss,®® and it is the 
duty of the court to dismiss the action®® or to deny 
the relief prayed for,®®-® on a showing that it has 
been brought in the wrong county. 

As to waiver of venue see infra subdivision d of 
this section, and as to change of venue see infra § 
84. 

(2) Sufficiency of Residence or Domicile in 
General 

Under some statutes regulating the venue of divorce 


actions, based on residence, the term “residence” is the 
equivalent of “domicile.” Usually actual residence is 
necessary, and there must be a union of act and intention 
to remain permanently or at least for an indefinite time. 

Under some statutes making residence the deter¬ 
mining factor as to the place within the jurisdiction 
where an action for divorce is to be brought, ‘‘resi¬ 
dence*' is not necessarily the same as “domicile ;**97 
but usually the “residence” contemplated by a 
venue statute has been construed to mean, or to be 
synonymous with, “domicile.”®® 

In general the residence which will determine 
venue must be actual residence in the county or dis¬ 
trict where the suit is brought,®® but under some 


94. Mass.—Holt v. Holt, 149 N.E. 40. 
253 Mass. 411. 

95. Ala.—^Hooks v. Hooks, 38 So.2d 
3, 251 Ala. 481. 

Miss.—Cruse v. Cruse, 32 So.2d 355, 
202 Miss, 477. 

Husband’s bill showing: that it was 
not filed in county in which defend¬ 
ant wife resides or in which both 
parties resided when the separation 
occurred was subject to motion to 
dismiss. 

Ala.—^Hammons v. Hammons, 163 So. 
210, 228 Ala. 264. 

96. Miss.—^Price v. Price, 32 So.2d 
124, 202 Miss. 268. 

Wis.—Abdella v. Abdella, 66 N.W.2d 
689, 268 Wis. 127. 

Pretended residence of plaintiff 
It Is the duty of the court to dis¬ 
miss the action on a showing that 
it has been brought in a county of 
which plaintiff is not a resident and 
that plaintiff's pretended residence 
there is not bona fide. 

Iowa.—Garside v, Garside, 224 N.W. 
586, 208 Iowa 534. 

Plaintiff’s admission of inability to 
prove residence 

Where it appeared, through the 
stipulation of counsel for the respec¬ 
tive parties when the case was called 
for trial, that plaintiff could not 
furnish proof of residence in the 
county in which the action was 
brought, and the parties consented 
to a dismissal, there was nothing 
for the court to do but to dismiss 
the case. 

Cal.—Gould V. Gould, 206 P. 1072, 188 
C. 505. 

Pismissal held not req,ulred under 
evidence 

Mo.—^McManama v. McManama, App., 
216 S.W.2d 97. 

96.5 Colo.—Hilliard v. Klein, 238 P. 

2d 882, 124 Colo. 479. 

Pa.—Brosch v. Brosch, 64 Pa.Dist. & 
Co. 413, 56 Bauph.Co. 376. 

97. In Virginia 

(1) The rule stated in the text has 
been recognized under Code 1904 § 
2259. Code 1919 § 6106, Code 1936 § 


5106, authorizing plaintiff to bring 
an action in the county or corpora¬ 
tion in which he resides if defendant 
is not a resident of the state. 

Va.—Chandler v. Chandler, 112 S.E. 
856, 132 Va. 418—Towson v. Tow- 
son, 102 S.E. 48, 126 Va. 640. 

(2) Under such statute, plaintiff 
may have a residence in a particular 
corporation for the purpose of bring¬ 
ing a suit for divorce there, notwith¬ 
standing he has a domicile or domi¬ 
ciliary residence elsewhere in the 
state. 

Va.—Towson v. Towson, supra. 

(3) Within the meaning of such 
provision defendant may be domi¬ 
ciled in one state and be a resident 
of another, and, even if the domicile 
of defendant wife remained that of 
her husband who was domiciled in 
Virginia, he could bring an action in 
the corporation where he resided if 
she had a place of abode outside the 
state which constituted a residence. 
Va.—Chandler v. Chandler, supra. 

(4) One’s place of abode or habita¬ 
tion for the time being, as contra¬ 
distinguished from the place of a 
mere transient, or, under some cir¬ 
cumstances, even daily presence, for 
business or pleasure, is the place of 
one’s “residence” within the meaning 
of such statute. 

Va.—Chandler v. Chandler, supra. 

98. Ala,—^Ex parte Stroud, 28 So.2d 
316, 248 Ala. 480—^Ex parte Weis- 
singer, 22 So.2d 510, 247 Ala. 113. 
Ark,—^Smith v. Smith, 245 S.W.2d 
207, 219 Ark. 876. 

Md.—^Harrison v. Harrison, 160 A. 
280, 162 Md. 539. 

Miss.—^Bilbo v. Bilbo, 177 So. 772, 
180 Miss. 536. 

Pa.—Commonwealth ex rel. Cronhardt 
V. Cronhardt, 193 A. 484, 127 Pa.Su- 
per. 501, considering Maryland stat¬ 
ute. 

Tenn.—Brown v. Brown, 261 S.W. 959, 
150 Tenn. 89. 

Tyborowski v. Tyborowski, 192 
S.W.2d 231, 28 Tenn.App. 683. 
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Vt.—Taylor v. Taylor, 112 A. 355 95 
Vt. 94. 

19 C.J. p 26 note 44. 

Statute held Inapplicable 
Statute providing a method of es¬ 
tablishing domicile in the state was 
inapplicable where wife suing for di¬ 
vorce was a resident domiciled in 
state when the act took effect. 

Ark.—^Feldman v. Feldman, 169 S.W 
2d 866, 205 Ark. 544. 

99. Pa.—May v. May, 94 Pa.Super. 
293. 

Hagan v. Hagan, 13 Pa.Dist. & 
Co. 11, 45 Montg.Co. 129—Ganster 
V. Ganster, 6 Pa.Dist. & Co. 503, 39 
Lanc.L.Rev. 87. 

Totino V. Totino, Com.Pl., 14 
Beaver 234, affirmed 106 A.2d 881, 
176 Pa.Super. 108. 

Tex.—^Forse v. Forse, Civ.App., 220 S. 
W^.2d 342—Gallagher v, Gallagher, 
Clv.App., 214 S.W. 516. 

Wis.—State ex rel. Perebee v. Dil- 
lett, 3 N.W.2d 699, 240 Wis. 465. 

19 C.J. p 35 note 38. 

“Besides” construed 

(1) “Resides,” as used in statute 
prescribing venue in divorce actions, 
has been construed to mean “lives;” 
it expresses the general idea of con¬ 
tinuing or making one’s home in a 
given place. 

Ky.—Luvall v. Luvall, 15 S.W.2d 433, 
228 Ky. 577. 

(2) Word “resided” in venue stat¬ 
ute providing that suit for divorce 
shall be brought in the county In 
which plaintiff shall have resided 
for six months, and as used in stat¬ 
ute providing that no suit for di¬ 
vorce shall be maintained unless pe¬ 
titioners shall have resided in the 
county where suit is filed for six 
months, has the same meaning. 

Tex.—Therwhanger v. Therwhanger, 

Civ.App., 175 S.W.2d 704. 

‘*Besldeut” construed 

(1) A wife’s mere presence in coun¬ 
ty, wherein she brought divorce suit, 
for two months while receiving treat¬ 
ment for alcoholism at health resort 
therein, did not make her a “resi- 
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provisions, the criterion is legal residence, or the from the evidence and not by conjecture or in- 
place where the person is deemed in law to live, ference.^ The residence must be a bona fide one.^ 
which may not always be the place of actual dwell- The establishment of a residence in general de- 
ing.99- The place of residence must plainly appear pends on a union of act and intention,^ and, accord- 


dent" of such county within divorce 
statute. 

111 .—^Meyer v. Meyer, 77 N.E.2d 656, 
333 IlLApp. 450. 

(2) To constitute one an "actual 
and bona fide resident" of county so 
as to irive court jurisdiction in a di¬ 
vorce action comprehends mainte¬ 
nance in county of something more 
than a legal residence. 

Utah.—^Kidman v. Kidman, 164 P.2d 
201, 109 Utah 81. 

(3) Under statute providing that 
party maintaining residence in more 
than one county shall be deemed a 
resident of either county, trailer oc¬ 
cupant, with respect to place of tri¬ 
al of divorce action instituted by him, 
resided in county where trailer in 
which he slept was located and which 
he named as his voting residence, al¬ 
though he worked in another county 
and during preceding winter had 
moved trailer into village where he 
worked. 

N.T.—^Vrooman v. Vrooman, 60 N.Y.S. 
2d 694, 183 Misc. 233. 

*%ives” construed 
The word "lives" in statute which 
provides that "libels for divorce shall 
be filed, heard and determined in the 
superior court held for the county 
in which one of the parties lives," 
connotes a legal residence or domi- 
clla 

Mass.—Holt V. Holt, 149 N.E. 40, 263 
Mass. 411—Sampson v. Sampson, 
112 N.E. 84, 223 Mass. 451. 

Place where party generally lodges 
Under statute providing that if a 
person has no family or the family 
does not reside in the state, the place 
where such person shall generally 
lodge shall be considered his domi¬ 
cile, husband, who separated from 
wife who was a nonresident of the 
state and who kept the children and 
established his residence at a hotel 
in a particular county, properly in¬ 
stituted divorce proceedings in such 
county. 

Ga.—Bellamy v. Bellamy, 199 S.E. 
745, 187 Ga. 56. 

Summer residence 
Within the meaning of a venue 
statute a party does not reside in a 
particular county merely because he 
maintains a summer residence in 
such county. 

Tenn.—Brown v. Brown, 261 S.W. 
959, 160 Tenn. 89. 

Claim of home with parent 
That plaintiff claimed father's 
house in county of suit as his home 
did not of itself entitle him to main¬ 
tain divorce suit therein. 


Tex.—Gladney v. Gladney, Civ.App., 
24 S.W.2d 96. 

County of cohabitation 
"County in which the parties last 
cohabited,” as used in statute, giving 
plaintiff option to sue for divorce in 
such county rather than in county of 
defendant's residence, means place 
where parties ceased to live together 
as husband and wife in same house, 
and carries the idea of a substantial 
measure of continuity and regular¬ 
ity. 

W.Va.—Jennings v. McDougle, 98 S. 
E. 162, 83 W.Va. 186. 

Besideuce of railway clerk suf- 
flcieut 

Neb.—Miller v. Miller, 131 N.W. 203, 
89 Neb. 239, 34 L.RA.,N.S., 360. 

19 C.J. p 30 note 82 [d]. 

99.5 Ala.—^Bx parte Weissinger, 22 
So.2d 610, 247 Ala. 113. 

1 . N.Y.—Crandell v. Crandell, 170 N. 
Y.S. 756. 

Pa.—^Askew v. Askew, 17 Pa.Dist 
680. 

2. Ark.—Barth v. Barth, 161 S.W.2d 
393, 204 Ark. 151. 

Iowa.—Korsrud v. Korsrud, 45 N.W. 

2d 848, 242 Iowa 178. 

Nev.—Latterner v. Latterner, 274 P. 
194, 61 Nev. 285. 

Pa.—Wassel v. Wassel, Com.Pl., 29 
Northumb.Leg.J. 61. 

Wis.—State ex rel. Perebee v. Dil- 
lett, 3 N.W.2a 699, 240 Wis. 465. 

Presence in county for purpose of 
obtaining divorce 

(1) It has been held that a party 
who moved into a county for the sole 
purpose of obtaining a divorce in 
that county did not become a bona 
fide resident of such county within 
the meaning of the applicable stat¬ 
ute. 

Ohio.—Wolfe v. Wolfe, 187 N.B. 86, 
45 Ohio App. 309, error dismissed 
187 N.B. 201, 127 Ohio St 160. 

(2) In divorce action by husband, 
where testimony showed that hus¬ 
band went to county of venue for 
purpose of getting a divorce because 
justice could not allegedly be pro¬ 
cured in city where he had lived, 
trial court was without jurisdiction. 
Ark.—Allen v. Allen, 200 S.W.2d 324, 

211 Ark. 335. 

Bemoval 

Neither husband nor wife can move 
from one county to another solely to 
invoke jurisdiction therein, and avoid 
jurisdiction in the home county. 
Ohio.—^Miller v. Miller, 13 Ohio Supp. 
95. 

9Q^ 


3. Ark.—^Feldman v. Feldman, 169 S. 

W.2d 866, 205 Ark. 544. 

Cal.—^Percy v. Percy, 207 P. 369, 188 
C. 765. 

Bragg V. Bragg, 90 P.2d 329, 32 
C.A. 611—Catsiftes v. Catsiftes, 84 
P.2d 258, 29 C.A.2d 207. 

Colo.—^Branch v. Branch, 71 P. 632, 
30 Colo. 499. 

Mo.—Shirk v. Shirk, 75 Mo.App. 573. 
Pa.—^Hagan v. Hagan, 13 Pa.Dist. & 
Co. 11, 45 Montg.Co. 129—Ganster 
V. Ganster, 5 Pa.Dist. & Co. 503, 39 
Lanc.Rev. 87. 

Heefner v. Heefner, Com.Pl., 3 
Cumb.Li.J. 128. 

Vt.—Taylor v. Taylor, 112 A. 356, 95 
Vt. 94. 

Wash.—^McCallum v. McCallum, 279 
P. 88, 153 Wash. 1. 

Actual bodily presence and intention 
to remain 

(1) To create "domicile” or "resi¬ 
dence” for the purpose of a divorce 
by a wife within meaning of venue 
statute, actual bodily presence and 
the freely exercised intention to re¬ 
main there permanently or for an in¬ 
definite time are the only elements 
necessary, but such elements must 
concur. 

Mo.—State ex rel. Taubman v. Davis, 
203 S.W. 654, 199 Mo,App. 439. 

(2) The residence contemplated is 
one characterized by physical pres¬ 
ence, as well as by an intent to make 
the place a home, at least for an in¬ 
definite period. 

Nev.—^Latterner v. Latterner, 274 P. 
194, 61 Nev. 285. 

(3) Where the term "resided,” as 
used in the applicable statute, has 
been given a construction by the 
courts in accordance with the fore¬ 
going note, it must be presumed that, 
on subsequently amending the stat¬ 
ute the legislature used the word 
"resided" in accordance with the 
meaning so ascribed to it by the 
courts in the absence of any lan¬ 
guage in the amendment indicating a 
contrary intention. 

Nev.—^Latterner v. Latterner, supra. 

(4) Where husband and wife were 
childless, and were permanently sep¬ 
arated, and there was evidence that 
he boarded and roomed at certain 
place within county, his "domicile” 
would be deemed, for purpose of di¬ 
vorce suit, to be at the place where 
he roomed. 

Ga.—^Adams v. Adams, 13 S.E. 2d 173, 
191 Ga. 537. 

Abode and Intention of remaining 
There must be the fact of abode 
and the intention of remaining. 
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ing to some cases, the residence, when considered an indefinite period.® 
with the circumstances surrounding its acquisition, intention cannot effect a change of residence 

must be such as to manifest a bona fide intention to or domicile;® in order to effect a valid change, there 
make it a fixed and permanent place of abode,^ or must be both an act and a duly manifested in- 
at least to make it a home, or to remain there, for tention.*^ Mere temporary absence from the coun- 


Mich.—^Wright v. Genesee Circuit 

Judge, 75 N.W. 465, 117 Mich. 244. 
ULtentlon shown hy acts, not dedara- 
tions 

(1) As affecting venue, intention of 
the party, which, united with actual 
residence, determines domicile, is 
shown more satisfactorily by acts 
than by declarations. 

Pa.—^May v. May, 94 Pa. Super. 293. 

(2) Husband’s declaration in his 
selective service registration state¬ 
ment that he was a resident of a 
particular county, although compe¬ 
tent to prove a place of residence for 
the purpose of the Selective Service 
Act, was not determinative of his 
actual domicile so as to preclude hus¬ 
band from maintaining action for di¬ 
vorce in another county in the state. 
Ariz.—^Ryland v. Hyland, 174 P.2d 

741, 65 Ariz. 97. 

ICilitaxy service 

(1) An army officer who was dom¬ 
iciled in another state when he en¬ 
tered the army and who is on duty 
in a certain county in the state of 
the forum, under orders, does not ac¬ 
quire a residence in such county so 
as to permit him to die a suit for 
divorce there merely because of an 
alleged Intention to mahe a perma¬ 
nent home in such county, which in¬ 
tention is not expressed and is not 
corroborated by any evidence. 

Tex.—Gallagher v. Gallagher, Civ. 

App., 214 S.W. 516. 

(2) It has been held, however, that 
plaintiff in divorce was not preclud¬ 
ed from establishing his residence in 
the county of suit because, at the 
time in question, he was there on 
military duty in an army camp. 

Cal.—^Percy v. Percy, 207 P. 369, 188 

C. 765. 

(3) Fact that libellant is a mem¬ 
ber of the United States Navy and is 
living in a naval establishment does 
not necessarily establish that he is 
not domiciled at that establishment, 
especially where he is living there 
for his own convenience and not un¬ 
der compulsion. 

Pa.—^McNamara v. McNamara, 67 Pa. 

Hist. & Co. 364, 65 Montg.Co. 89. 

(4) Where person declared inten¬ 
tion to make home in Grand Hapids, 
Kent County, in 1948, was married 
in May 1949, and after trip returned 
with wife to Grand Hapids in August 
1949, was ordered to active duty as 
army reserve officer in 1950, regis¬ 
tered in service as resident of Grand 
Hapids and while in service and sta¬ 
tioned in Virginia signed and swore 
to complaint in divorce as resident 


of Kent County, court had jurisdic¬ 
tion in divorce proceeding on basis 
of residence in Kent County. 

Mich.—McFadden v. McFadden, 59 

N.W.2d 1, 336 Mich. 657. 

(5) An air force officer, living with 
his wife in county wherein air force 
station at which he served was locat¬ 
ed, without intending to make such 
county his permanent home, was not 
a resident thereof within statute pro¬ 
hibiting maintenance of divorce suit 
unless petitioner is actual bona fide 
inhabitant of state for twelve 
months and resident of county 
wherein suit is filed for six months 
next preceding filing thereof. 

Tex.—^Postle v. Postle, Civ.App., 280 

S.W.2d 633. 

(6) Where plaintiff in divorce ac¬ 
tion was in the military service for 
more than two months of the six 
months next preceding filing of the 
suit but was not absent from state 
during that period, statutory provi¬ 
sion authorizing citizen of the state, 
who is or has been absent from state 
for more than six months in the mili¬ 
tary or naval service, to sue for di¬ 
vorce in the county in which he had 
his residence before entering such 
service did not apply. 

Tex.—Jones v. Jones, Civ.App., 176 

S.W.2d 784. 

(7) A husband, whose residence 
was in Tarrant county at time of his 
induction into the military service 
and whose subsequent residence in 
Galveston county was only because 
of his military duties, intending to 
return to Tarrant county on his dis¬ 
charge, had not “resided” in Galves¬ 
ton county so as to entitle him to 
bring divorce action therein. 

Tex.—^Handle v. Handle, Civ.App., 

178 S.W.2d 570. 

(8) Where petitioner in divorce ac¬ 
tion had resided in Harris county for 
about twenty-five years prior to his 
entering the United States Army 
about two months before divorce pe¬ 
tition was filed and was sent to an¬ 
other county in the state under mil¬ 
itary orders, and trial court found 
that petitioner had not abandoned 
his residence in Harris county, peti¬ 
tioner did not lose his right to insti¬ 
tute divorce suit in Harris county. 
Tex.—Jones v. Jones, supra. 

(9) Other cases have adjudicated 
the effect of military service on resi¬ 
dence requirements within the venue 
statutes. 

Tex.—^Matteson v. Matteson, Civ. 

App., 181 S.W.2d 877. 

4 . Ark.—Smith v. Smith, 245 S.W. 


2d 207, 219 Ark. 876—^McLaughlin 
V. McLaughlin, 99 S.W.2d 571, 193 
Ark. 207. 

Pa.—Hosenberg v. Hosenberg, 60 A 
2d 350, 163 Pa.Super. 138. 

Brosch V. Brosch, 54 Pa.Dist & 
Co. 413, 56 Dauph.Co. 376. 

Wassel V. Wassel, Com.Pl., 29 
Northumb.Leg.J. 61. 

19 C.J. p 80 note 85. 

Word “resides/’ as used in code 
section pertaining to venue in di¬ 
vorce cases, is contradistinguished 
from “temporary abode.” 

Ala.—^Ex parte Weissinger, 22 So.2d 
510, 247 Ala. 113. 

Bona fide intention, to remain not 
shown 

Ark.—^McLaughlin v. McLaughlin, 99 
S.W.2d 571, 193 Ark. 207. 

Strict requirements in divorce cases 
It has been stated broadly that in 
divorce cases the "residence” con¬ 
templated by the applicable statute 
is of a more permanent and fixed 
character than in other cases. 

3ECan.—^Blair v. Blair, 85 P.2d 1004, 
149 Kan. 3. 

5. Mo.—State ex rel. Taubman v. 
Davis, 203 S.W. 654, 199 Mo.App. 
439. 

Nev.—^Latterner v. Latterner, 274 P. 
194, 51 Nev. 285. 

Tex.—^Randle v. Handle, Civ.App., 178 
S.W.2d 570. 

e. Cal.—^Bragg v. Bragg, 90 P.2d 329, 
32 C.A.2d 611. 

Kan.—^Irvin v. Irvin, 322 P.2d 794, 
182 Kan. 563. 

Until actual removal 
Fact that defendant wife intended 
to abandon her residence in county 
where divorce action was brought 
did not deprive circuit court of coun¬ 
ty of jurisdiction until wife actually 
removed herself from the county. 
Ky.—Hayes v. Blackwell, 198 S.W. 
2d 203, 303 Ky. 548. 

7. La.—-Barrow v. Barrow, 106 So. 
705, 160 La. 91. 

Md.—^Harrison v. Harrison, 84 A 57, 
117 Md. 607. 

Pa.—Davis v. Davis, 91 Pa.Super. 
354. 

Brosch V. Brosch, 54 Pa.Dist & 
Co. 413, 56 Dauph.Co. 376. 

19 C.J. p 30 note 85. 

Burden of proof 

Under the statute requiring all di¬ 
vorce libels to be exhibited to court 
of county where either party resides, 
a residence once acquired is presum¬ 
ed to continue until it is shown to 
have changed, and, when a change is 
alleged, the burden of proving it 
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ty without intention of making a home elsewhere 
will not effect a change.^ According to some cases, 
however, removal to another county, with the inten¬ 
tion of remaining there indefinitely, may effect a 
change, where there is no fixed or certain intention 
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to return to the former abode or residence,® or even 
where there is a floating intention to return to the 
former residence.^® 

Unless otherwise provided by statute,^! the resi¬ 
dence need not have continued for any particular 


rests on the one making: the allega¬ 
tion, and both a residence in a new 
locality and intention to remain 
there are indispensable thereto. 

Pa.—^Rosenberg v. Rosenberg, 60 A. 
2d 350, 163 Pa.Super. 138. 

Change of residence effected 
Ga.—Stewart v. Stewart, 24 S.E.2d 
672, 195 Ga. 460. 

Ky.—^Brumfield v. Baxter, 210 S.W. 

2d 972, 307 Ky. 316. 

Mich.—^Wright v. Genesee Circuit 
Judge. 75 N.W. 465, 117 Mich. 244. 
Pa.—Griffin v. Griffin, 60 A.2d 373, 
163 Pa.Super. 91. 

Former matrimonial domicile aban¬ 
doned 

(1) Where a husband and wife, 
after establishing a matrimonial 
domicile in a certain parish, removed 
to a city in another parish, and the 
husband subsequently brought a suit 
for separation on the ground of aban¬ 
donment in a court of such other par¬ 
ish, and obtained a judgment of sep¬ 
aration in such suit, the facts were 
sufficient to show an abandonment of 
the original matrimonial domicile and 
the acquisition of a new one in the 
parish in which the action was com¬ 
menced, notwithstanding his conten¬ 
tion that he was residing only tem¬ 
porarily in the parish in which the 
action was brought. 

La.—Plitt V. Plitt, 181 So. 857, 190 
La. 59. 

(2) WThere husband left common 
domicile of himself and wife to live 
with parents, and wife being without 
sufficient funds to support herself 
and child returned to parents’ home, 
her residence before marriage, still 
continuing to reside part of the time 
in what was formerly the common 
domicile for convenience of husband 
in visiting daughter, wife acquired 
new domicile by actual residence, so 
that venue in divorce action was 
properly in county in which parents’ 
home was located. 

Pa.—Rosenberg v. Rosenberg, 60 A.2d 
350, 163 Pa.Super. 138. 

Wife’s residence not abandoned 
Ky.—Stewart v. Tager, 272 S.W.2d 
674. 

S.D.—Andrews v. Andrews, 166 N.W. 
166, 40 S.D. 47. 

8. Ala.—Ex parte Weissinger, 22 So. 

2d 510, 247 Ala. 113. 

Ariz.—Grimditch v. Grimditch, 225 P. 
2d 489, 71 Ariz. 198, modified on 
other grounds 226 P.2d 142, 71 Ariz. 
237. 

Cal.—Catsiftes v. Catsiftes, 84 P.2d 
258, 29 C.A.2d 207. 


Pa.—^Davis v. Davis, 91 Pa.Super. 354. 
Tex.—Pickens v. Pickens, Civ.App., 
261 S.W.2d 744—Gallagher v. Die, 
Civ.App., 260 S.W.2d 128—Bomar v. 
Bomar, Civ.App., 229 S.W.2d 859. 

19 C.J. p 35 note 42. 

Confinement in penitentiary 
A husband’s confinement under 
penitentiary sentence in other coun¬ 
ty was not a ^voluntary change of 
domicile” and proper venue of wife’s 
subsequent divorce proceeding 
against him would be the county 
where he resided before such con¬ 
finement. 

Ga.—Scott V. Scott. 15 S.E.2d 416, 
192 Ga. 370. 

Absence for purpose of regaining 
health 

Defendant wife who, with the aid 
and consent of her husband, went 
to another state for the purpose of 
regaining her health did not lose her 
residence in the county in which she 
and her husband had lived and in 
which she was entitled to defend the 
action. 

Pla.—^Bvans v. Evans, 194 So. 215, 
141 Pla. 860. 

Absence of baseball player during 
season 

Residence of baseball player was 
in county where he was born and 
reared and in which he owned prop¬ 
erty, so that he could sue for di¬ 
vorce there, although he spent sum¬ 
mer months playing ball away from 
state. 

Tex.—Snyder v. Snyder, Civ.App., 279 
S.W. 897. 

Zn FCississippl, under Code 1930 § 
1417, it was held that the legal res¬ 
idence or domicile of the parties in 
a particular county had not been 
abandoned, notwithstanding they had 
actually maintained an abode or 
home in another county for a consid¬ 
erable period. 

Miss.—Bilbo v. Bilbo, 177 So. 772, 
180 Miss. 536. 

9. Ky.—Carter v. Carter, 273 S.W. 
2d 823. 

Intention to remain permanently or 
for an indefinite time 

(1) Actual residence in county, 
with the intention to remain there 
permanently or for an indefinite time, 
and without any fixed or certain pur¬ 
pose to return to former place of 
abode, is sufficient to effect a change. 
Mo.—Nolker v. Nolker, 257 S.W. 798. 

(2) This rule applies to a change, 
by the wife, and to her establishment 
of a residence separate from that 
of her husband. 


'Mo.—^Walton v. Walton, Mo.App., 6 
S.W.2d 1025—^Finley v. Finley, Mo. 
App., 6 S.W.2d 1006—Taubman v. 
Davis, 203 S.W. 654, 199 Mo.App. 
439. 

10. Cal.—Bragg v. Bragg, 90 P.2d 
329, 32 C.A.2d 611. 

11. Ariz.—Carnahan v. Carnahan, 
290 P.2d 729, 79 Ariz. 371—Wynn 
V. Wynn, 8 P.2d 1081, 39 Ariz. 580. 

Cal.—^Bullard v. Bullard, 209 P. 361, 
189 C. 502. 

Bragg V. Bragg, 90 P.2d 329, 32 
C.A.2d 611. 

Ind.—Miller v. Miller, 104 N.E. 588, 
55 Ind.App. 644. 

Ohio.—Schmid v. Schmid, 10 Ohio 
App. 24. 

19 C.J. p 35 note 40. 

Ul Texas 

(1) Under the statutes, suit for di¬ 
vorce must be brought in the county 
in which plaintiff shall have resided 
for six months next preceding the 
bringing of suit, and no suit may be 
maintained unless petitioner shall 
have resided in the county where the 
suit is filed for the period of six 
months. 

Tex.—Ex parte Scott, 123 S.W.2d 306, 
133 Tex. 1, answers to certified 
questions conformed to, Civ.App., 
126 S.W.2d 525—Aucutt v. Aucutt, 
62 S.W.2d 77, 122 Tex. 518, 89 
A.D.R. 1198. 

Therwhanger v. Therwhanger, 
Civ.App., 175 S.W.2d 704—Gladney 
V. Gladney, Civ.App., 24 S.W.2d 96 
—Saunders v. Saunders, Civ.App., 
293 S.W. 899—Oliver v. Oliver, Civ. 
App., 245 S.W. 1038—^Brashear v. 
Brashear, Civ.App., 99 S.W. 668. 

(2) Filing amended petition for 
divorce after plaintiff had resided in 
county for six months satisfied stat¬ 
utory requirement as to residence in 
county, though original petition was 
filed during six-month period and 
amended petition was substantially 
the same as original petition. 

Tex.—^Myers v. Myers, Civ.App., 210 
S.W.2d 832—Whitsett v. Whitsett, 
Civ.App., 201 S.W.2d 114, refused 
no reversible error—Bateman v. 
Bateman, Civ.App., 188 S.W.2d 866, 
error dismissed. 

(3) It was held in an earlier deci¬ 
sion that in the case of an amended 
petition which is merely a continua¬ 
tion or amplification of the original 
petition, the question as to residence 
in the county for the required period 
is determinable as of the date of fil¬ 
ing of the original petition. 

Tex.—^Van Dyck v. Van Dyck, Ciy, 
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leng^ of time.^2 Under a statute requiring resi¬ 
dence for a specified time prior to the bringing of 
suit, the petitioner for divorce is not required to 
reside in the county of suit continuously or other¬ 
wise up to the time of trial,is and the trial court 
is not deprived of jurisdiction, even though plain¬ 
tiff moves to, and resides in, another county after 
filing the petition.i^ Such a statute does not require 
that the parties be physically present continuously 
in the county during the entire period specified,1^*5 
and temporary absence of plaintiff from the county 
in which she resides during the period preceding fil¬ 
ing of suit for divorce does not affect the right to 
maintain suit.i^-io A divorce petition is properly 
brought and tried in the county in which husband 


and wife resided when the petition was filed, not¬ 
withstanding that thereafter both husband and wife 
moved from the county.i^-i® 

(3) Separate Residence or Domicile of Wife 

Under statutes regulating the venue of divorce actions, 
where husband and wife have separated she may acquire 
a residence in another county for the purpose of fixing 
venue, at least where the separation has been caused by 
the misconduct of the husband. 

Under statutes regulating the place of bringing 
an action for divorce, where a husband and wife 
have separated the wife may acquire a separate 
residence in another county, for the purpose of fix¬ 
ing the venue, 15 notwithstanding the separation was 


App., 121 S.TV.2d 642, error dis¬ 
missed. 

(4) Where, however, the original 
petition was not in the record and 
the date of filing was not proved, the 
filing of the amended petition has 
been regarded as the Institution of 
the suit for the purpose of deter¬ 
mining whether there has been due 
compliance with the requirement. 
Tex.—Lawler v. Lawler, Civ.App., 15 

S.W.2d 684. 

(5) Nature of Texas statutes re¬ 
quiring residence for specified period 
see supra subdivision b 1 of this sec¬ 
tion. 

Action for sepaocatlon 

Statutory requirement applies to 
action for separation, under Burns 
St.Annot.l926 §§ 1097, 1123, Burns 
St.Aunot.l933 §§ 3-1203, 3-1231. 
Ind.—Sachs v. Sachs, 185 N.E. 291, 97 
Ind.App. 224. 

12- Ark.—Smith v. Smith, 245 S.W. 
2d 207, 219 Ark. 876—McLaughlin 
V. McLaughlin, 99 S.W.2d 571, 193 
Ark. 207. 

Iowa.—^Holmes v. Holmes, 170 N.W. 
793, 186 Iowa 336, 8 A.L.R. 1534— 
Sylvester v. Sylvester, 80 N.W. 647, 
109 Iowa 401. 

Kan.—^Blalr v. Blair, 85 P.2d 1004, 
149 Kan. 3. 

Ky.—Corpus Juris Secundum cited in 
Brumfield v. Baxter, 210 S.W.2d 
972, 974, 307 Ky. 316—Thomas v. 
Newell, 127 S.W.2d 610, 277 Ky. 
712. 

Mo.—Walton v. Walton, App., 6 S.W. 
2d 1025. 

Or.—Smith v. Smith, 289 P.2d 1086, 
205 Or. 650. 

Pa.—^Koch V. Koch, Com.Pl., 60 
Dauph.Co. 1—^Wassel v. Wassel, 
Com.Pl., 29 NorthumhLeg.J. 61. 
Wash.—^McCallum v. McCallum, 279 
P. 88, 153 Wash. 1. 

19 C.J. p 35 note 41. 

'Residence of wife 
Wife, intending to make home in 
a certain county, to which she went 
after leaving husband, may be 


deemed to have established her resi¬ 
dence therein, although she was there 
only few days before bringing suit 
for divorce and pending such suit. 
Mo.—^Finley v. Finley, App., 6 S.W. 
2 d 1006. 

13. Tex.—^Russell v. Russell, Civ. 
App., 199 S.W.2d 858—Van Dyck v. 
Van Dyck, Civ.App., 121 S.W.2d 
642, error dismissed—^Bason v. Ba¬ 
son, Civ.App., 260 S.W. 687. 

14. Tex.—^Russell v. Russell, Civ. 
App., 199 S.W.2d 868—Van Dyck v. 
Van Dyck, Civ.App., 121 S.W.2d 
642, error dismissed—^Root v. Root, 
Civ.App., 60 S.W.2d 625—^Bason v. 
Bason, Civ.App., 260 S.W. 687. 

14-5 Tex.—Bateman v. Bateman, Civ. 
App., 188 S.W.2d 866, error dis¬ 
missed. 

14.10 Tex.—^Black v. Black, Civ. 
App., 185 S.W.2d 476—^Ivy v. Ivy, 
Civ.App., 177 S.W.2d 237. 

14.15 Vt.—Sage v. Sage, 61 A.2d 
557, 115 Vt. 364. 

15. Ark.—^Whatley v. Whatley, 170 

S.W.2d 600, 205 Ark. 748—Mc¬ 

Laughlin V. McLaughlin, 99 S.W.2d 
571, 193 Ark. 207. 

Iowa.—Holmes v. Holmes, 170 N.W. 
793, 186 Iowa 336, 8 A.L.R. 1634— 
Sylvester v. Sylvester, 80 N.W. 647, 
109 Iowa 401. 

Mich.—Wright v. Genesee Circuit 
Judge, 75 N.W. 465, 117 Mich. 244. 
Mo.—Walton v. Walton, App., 6 S.W. 
2d 1025. 

Neb.—Burns v. Burns, 15 N.W.2d 753, 
146 Neb. 213—^McConnell v. McCon¬ 
nell, 65 N.W. 292, 37 Neb. 37. 

Pa.—^Rosenberg v. Rosenberg, 60 A. 
2d 350, 163 Pa.Super. 138—^Betz v. 
Betz, 157 A. 369, 103 Pa.Super, 306. 

Compare Ensminger v. Bnsming- 
er, 47 Dauph.Co. 22. 

Wis.—State ex rel. Ferebee v. Dil- 
lett, 3 N.W.2d 699, 240 Wis. 465. 

19 C.J. p 35 note 43. 

Xu North CarbUsa 
(1) In an early case it was held 
that the residence of the husband 
remained the residence of the wife 
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for the purpose of determining the 
county in which her action for di¬ 
vorce should be brought. 

N.C.—Smith v. Morehead, 59 N.C. 360. 

(2) In a later case it was laid 
down that, under Revisal 1905 § 
1659, as amended by Pub.L.1915 c 
229, providing that, in proceedings 
for divorce, the summons shall be 
returnable to court of county in 
which either plaintiff or defendant 
resides, the rule stated in Smith v. 
Morehead, supra, no longer obtains, 
and that the wife may have a sep¬ 
arate domicile for the purpose of 
venue. 

N.C.—^Wood V. Wood, 106 S.E. 753, 
181 N.C. 227. 

Reasons for, and discussion of, rule 
In announcing the rule that the 
wife may, for the express purpose 
of establishing a venue in which her 
action for divorce may be brought, 
establish a residence or domicile sep¬ 
arate and apart from her husband, 
the court said that the legal fiction 
of unity of person of husband and 
wife as to domicile may not pre¬ 
vail in divorce action to contravene 
rights of either contrary to princi¬ 
ples of natural justice. 

Mo.—Walton v. Walton, App., 6 S. 
W.2d 1025. 

Distinction between awfi 

residence 

In considering the effect of a 
venue statute, dependent on residence 
of the wife, it has been said that the 
domicile of the husband is the only 
legal domicile of the wife, and that 
she cannot change her domicile with¬ 
out his consent, but that she may 
leave him and change her residence. 
Ky.—Johnson v. Johnson, 12 Bush 
485. 

Separate domicile not established by 
sojourn with parent 
It has been said that the fact that 
plaintiff wife sojourned at the house 
of her father in a certain county 
did not make that county her doml- 
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by mutual consent,but especially where it was 
caused by misconduct on the part of the husbandA^ 
A separate domicile may not be acquired by the wife, 
however, where she has no ground for leaving her 
husband.i8 

Since the residence which will determine venue is 
in general actual residence, as shown supra subdi¬ 
vision b (2) of this section, it has been held, notwith¬ 
standing the general rule that the domicile of the 
husband determines that of the wife, considered in 
Domicile § 12, that, where a woman had not re¬ 
sided in the state for the statutory period, the fact 
that her husband has lived in the county for that 
time will not enable her to maintain an action for 
divorce.^9 


c. Place of Offense 

In determining the venue of a divorce action, the 
fact that the offense was committed In a county other 
than the one in which the action is brought usually is 
Immaterial, but some statutes authorize the bringing of 
an action In the county in which the cause of action arose* 

As a rule, in determining the venue of a divorce 
action, it is immaterial that the offense occurred 
in a county other than that in which the suit is 
brought,20 but some statutes authorize the bringing 
of the action in the county where the cause of ac¬ 
tion arose.^^ An amendment of general provisions 
of the divorce statute which makes the city court 
available in divorce matters to persons residing out¬ 
side the city limits but within the county does not 
alter the jurisdictional requirement otherwise pre- 


cile, and that the husband’s domicile 
was her domicile. 

Ill.—^Davis V. Davis, 30 Ill. 180. 

16. Ga.—Gilmer v. Gilmer, 32 Ga. 
685. 

17. Ely.—Corpus Juris Secundiuii 
cited in Brumfield v. Baxter, 210 
S.W2d 972, 974, 307 Ky. 316—Cor¬ 
pus Juris cited iu Thomas v. New¬ 
ell, 127 S.W.2d 610, 613, 277 Ky. 
712. 

La.—Bush v. Bush, 95 So.2d 298, 232 
La. 747. 

Mo.—^Finley v. Finley, App., 6 S.W. 
2d 1006. 

Tex.—Curry v. Curry, Civ.App,, 122 
S.W.2d 677. 

Wash.—McCallum v. McCallum, 279 
P, 88, 153 Wash. 1. 

19 C.J. p 35 note 45. 

IU riorida 

(1) The rule stated in the text has 
apparently been recognized. 

Fla.—^Edmundson v. Edmundson, 182 
So. 824, 133 Fla. 703. 

(2) It has been held, however, that 
action by wife for divorce could not 
be maintained in Manatee County, 
where cause of action accrued en¬ 
tirely in St. Johns County and hus¬ 
band was a resident of St. Johns 
County and had insisted on plea of 
privilege regardless of whether wife 
took up residence in Manatee County 
by virtue of necessity to escape mis¬ 
treatment of husband. 

Fla.—Copeland v. Copeland, 53 So.2d 
637. 

(3) In an earlier case the view was 
taken that, even if a wife may, be¬ 
cause of necessity or otherwise, ac¬ 
quire a domicile separate from her 
husband in another county and there 
sue for divorce, there was not such 
a showing in the case at bar as au¬ 
thorized such a change, the wife hav¬ 
ing moved to another county and 
sued for divorce, the husband re¬ 
maining a resident of the county 
from which the wife removed. 

Fla.—Russell v. Russell, 96 So. 288 , 

86 Fla. 15. 


18- La.—McGee v. Gasery, 171 So. 
49, 185 La. 839. 

Tex.—Postle v. Postle, Civ.App., 280 
S.W.2d 633. 

19. Ark.—Wood v. Wood, 15 S.W. 
459, 54 Ark. 172. 

20. Iowa.—Smith v. Smith, 4 Greene 
266. 

Tex.—Jones v. Jones, 60 Tex, 451. 
Reason for rtxle 

’‘The contract of marriage and ac¬ 
tion of divorce . . . are consid¬ 

ered as transitory. As such, the sub¬ 
ject is treated by our courts in the 
Same manner that other matters of 
contract of that nature are. . 

To make the action local, would work 
manifest hardship in many cases.” 
Iowa.—Smith v. Smith, 4 Greene 266, 
269. 

21. Ohio.—Schmid v. Schmid, 10 
Ohio App. 24. 

In Florida 

(1) Under the general venue stat¬ 
ute which has been held applicable 
to divorce actions, such an action 
must be brought in the county where 
defendant resides or where the cause 
of action accrued. 

Fla.—Copeland v. Copeland, 53 So.2d 
637. 

(2) Under this statute, the venue 
may be laid in the county in which 
the cause of action arose even though 
defendant resides in a different coun¬ 
ty. 

Fla.—^Beck v. Beck, 62 So.2d 36. 

(3) It has been said, however, that 
as a rule it is immaterial that the 
act constituting grounds for divorce 
occurred in a county other th an that 
in which the suit is brought, 

Pla.—^McGowln v. McGowin, 165 So. 

274, 122 Fla. 394. 

Xu Pennsylvaiila 

(1) Under Act of May 2, 1929, P. 
L. p 1237, providing for exhibiting 
libel for divorce in county where 
libelant resides, or, at the option of 
libelant, in the county where re¬ 
spondent resides and where the cause 
of action has arisen, if such cause 


arises while husband and wife are 
residing in different counties, the 
view was taken that a cause of ac¬ 
tion for desertion arose, within the 
statute, only at the expiration of two 
years after the separation occurred, 
and, where, at the time of the ex¬ 
piration of the two years, husband 
and wife were residing in different 
counties, she was entitled to exhibit 
her libel in the county in which the 
husband resided when cause of ac¬ 
tion so arose and when the libel was 
exhibited. 

Pa.—Collins v. Collins, 14 Pa.Dist. & 

Co. 617. 

(2) Under such statute, however, 
the view was taken that a cause of 
action for desertion arose when de¬ 
fendant wife willfully and malicious¬ 
ly and without reasonable cause 
withdrew from the family habita¬ 
tion in the county in which the par¬ 
ties then resided, and it was held 
that such county was not the proper 
county in which to bring the action 
for divorce for desertion where, when 
the action was commenced, plaintiff 
husband resided in a different coun¬ 
ty and the wife had been living for 
several years in another state, and 
that the county in which the hus¬ 
band resided when the action was 
commenced was the proper county. 
Pa.—Hagan v. Hagan, 13 Pa.Dist. & 

Co. 11, 45 Montg.Co. 129. 

(3) An early form of the provision 
permitting bringing action in county 
in which the cause of action arose 
also applied only when the husband 
and wife were severally resident in 
different counties when the cause of 
action arose. 

Pa,—^Eicher v. Eicher, 25 Pa.Dlst. 

972. 

19 aj. p 35 notes 37 [b], 49 (bl. 

(4) The existing statute provides 
that all petitions or libels for di¬ 
vorce shall be exhibited to the court 
in the county where either libelant 
or respondent resides. 

Pa.—Groh v. Groh, 31 Luz.Leg.Reg. 

429. 
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vailing that a cause of action in a city court must 
arise within the territorial limits of the city.2i-5 

d. Waiver 

A defect in venue of a divorce action usuaily may be 
waived except where the matter is treated as jurisdiction¬ 
al or where waiver Is forbidden by constitutional or stat¬ 
utory provision. 

As a general rule statutory provisions with respect 
to the place for commencing divorce proceedings re¬ 


late to venue only, as discussed supra subdivision 
b (1) of this section, and their requirements may 
be waived but no such waiver may be effected 
where the question as to the proper place within the 
state to bring the action is treated as jurisdic- 
tional,22 or where vraiver is expressly or impliedly 
forbidden by constitutional or statutory provision.23 
Accordingly, venue provisions may be waived both 
where defendant is a resident of the state,24 and 


21.5 Ill.—Cullen v. Stevens, 58 N. 

E.2d 456, 389 Ill. 35. 

Desertion 

(1) Where alleged desertion did 
not arise within the territorial lim¬ 
its of the city of Aurora, the city 
court of Aurora had no jurisdiction 
of divorce proceeding and its decree 
of divorce was void. 

Ill.—^Riddlesbarger v. Riddlesbarger, 
57 N.B.2d 901, 324 Ill.App. 176. 

(2) WTiere city court of Aurora 
was without jurisdiction of action 
for divorce on ground of desertion 
not arising within the territorial lim¬ 
its of the city of Aurora, want of 
jurisdiction could be shown by evi¬ 
dence dehors the record. 

Ill.—^Riddlesbarger v. Riddlesbarger, 
supra. 

21.50 Ala.—^Kemp v. Kemp, 63 So.2d 
702, 258 Ala. 570—^Hooks v. Hooks, 
38 So.2d 3, 251 Ala. 481—Stephens 
V. Stephens, 37 So.2d 918, 251 Ala. 
431. 

-Ky,—St. John v. St. John, 163 S.W. 

2d 820, 291 Ky. 363. 

Mo.—State ex rel. Fawkes v. Bland, 
210 S.W.2d 31, 357 Mo. 634, 

King V. King, 170 S,W.2d 982, 
237 Mo.App. 764. 

N.C.—Smith v. Smith, 39 S.B.2d 391, 
226 N.C. 506. 

Pa.—^Wassel v. Wassel, Com.Pl., 29 
Northumb.Leg.J. 61. 

Tenn.—Kelley v. Kelley, 263 S.W.2d 
505, 195 Tenn. 649. 

Waiver held not shown 
Ky.—Petrey v. Sampson, 184 S.W. 
2d 898, 299 Ky. 96. 

Pa.—Plank v. Plank, Com.Pl„ 5 Cumb. 
L.J. 134—Heefner v. Heefner, Com. 
PL, 3 Cumb.L.J. 128. 

22 . Colo.—^Hilliard v. Klein, 238 P. 

■2d 882, 124 Colo. 479—Branch v. 

' Branch, 71 P. 632, 30 Colo. 499. 
Miss.—Price v. Price, 32 So.2d 124, 
202 Miss. 268. 

AcQLuisition of jurisdiction over sub¬ 
ject matter by consent or waiver 
in general see supra § 81. 

Jurisdiction xatione xnatexiae 

In a case in which an action for 
divorce was commenced in the dis¬ 
trict court of the wrong parish, it 
was held that the court properly de¬ 
nied plaintiff's motion for prelim¬ 
inary default because of defendant’s 
nonappearance, where court was 


without jurisdiction of suit, since 
court, because jurisdiction was ra¬ 
tions materise, was bound to notice 
lack of it ex officio. 

La.—^McGee v. Gasery, 171 So. 49, 185 
La. 839. 

Probate court 

In a case in which the action was 
brought in the probate court of the 
wrong county, the court, treating the 
matter as jurisdictional, announced 
the rule that consent or waiver of 
parties does not confer jurisdiction. 
Mass.—Holt v. Holt, 149 N.E. 40, 253 
Mass. 411. 

Place of last cohabitation 
Husband could not give his con¬ 
sent to the establishment of jurisdic¬ 
tion by circuit court of wife*s di¬ 
vorce suit in a county other than 
the county in which the parties last 
cohabited or in which the husband 
resided. 

W.Va.—^Hartman v. Hartman, 53 S.B. 
2d 407, 132 W.Va. 728, 

23. Xn California^ in view of Civ. 
Code § 128, since the nonresidence of 
defendant in the county in which 
the action was commenced and tried 
goes to the foundation of his right 
to obtain a divorce on a cross com¬ 
plaint in an action for separate main¬ 
tenance if the cross complaint does 
not allege that plaintiff was a resi¬ 
dent of such county for the required 
period, the matter is not waived by 
failure to bring it to the attention of 
the trial judge. 

Cal.—^Bullard v. Bullard, 209 P. 361, 
189 C. 502. 

In Georgia 

(1) Constitutional provision that 
divorce suits shall be brought in 
county wherein defendant resides, if 
defendant is a resident of state, or, 
if defendant be not a resident of 
state, in county wherein plaintiff re¬ 
sides, is mandatory and exhaustive, 
and jurisdiction cannot be conferred 
by consent, waiver, or otherwise on 
courts, in other counties. 

Ga.—^Musgrove v. Musgrove, 100 S. 
E.2d 677, 213 Ga. 610—Harmon v. 
Harmon, 74 S.E.2d 76, 209 Ga. 474 
—Tatum V. Tatum, 46 S.E.2d 916, 
203 Ga. 406—^Darbie v. Darbie, 26 
S.E.2d 685, 195 Ga. 769—^Wade v. 
Wade, 26 S.E.2d 683, 195 Ga. 748— 
Stewart v. Stewart, 24 S.E.2d 672,.. 
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195 Ga. 460—Moody v. Moody, 22 
S.B.2d 836, 195 Ga. 13—Haygood v. 
Haygood, 9 S.E.2d 834, 190 Ga. 445, 
130 A.L.R. 87. 

19 C.J. p 36 note 61 [a]. 

(2) The court took the view that 
the foregoing rule was not affected 
by the general rule that defendant 
in strictly personal action not affect¬ 
ing third persons’ interests may ordi¬ 
narily waive jurisdiction over his 
person, where court has jurisdiction 
over subject matter. 

Ga.—^Haygood v. Haygood, supra. 

24. Fla.—^Evans v. Evans, 194 So. 
215, 141 Fla. 860. 

Idaho.—^Finnell v. Pinnell, 81 P.2d 
401, 59 Idaho 148. 

Mo.—Tate v. Tate, 59 S.W.2d 790, 
227 Mo.App. 1141. 

Pa.—Ganster v. Ganster, 5 Pa.Dist. 

& Co. 503, 39 Lanc.Rev. 87. 

Tenn.—Brown v. Brown, 296 S.W. 

356, 165 Tenn. 630. 

19 C.J. p 36 notes 62, 53. 

Season for role 

The court has general jurisdiction 
of the subject matter and the venue 
provision is for the benefit of de¬ 
fendant. 

Ala.—^Hammons v. Hammons, 153 So. 
210, 228 Ala. 264—Wakefield v. 
Wakefield, 116 So. 685, 217 Ala. 617 
—^White V. White, 89 So. 679, 206 
Ala. 231. 

Tenn.—Brown v. Brown, 296 S.W. 
356, 155 Tenn. 530. 

At law or in eqnity 
Rule is the same at law and in 
equity. 

Ala.—White v. White, 89 So. 579, 206 
Ala. 231. 

Waiver of plea of privilege 

(1) Defendant in divorce suit who 
attended hearings before master, tes¬ 
tified “as to his faculties’’ and on 
the merits, cross-examined plaintiff 
and her witnesses, complied with 
court orders and made payments of 
support money, thereby waived his 
plea of privilege to be sued in an¬ 
other county and submitted to the 
circuit court’s jurisdiction. 

Fla.—^Edmundson v. Edmundson, 182 
So. 824, 133 Fla. 703. 

(2) The view has been expressed 
that defendant, in a proceeding to 
modify a provision of a divorce de¬ 
cree as to the custody of a minor 
child, waived the plea of privilege to 
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where he is a resident of another state or country ;25 
and such waiver may be effected by failure season¬ 
ably to object,26 by failure to appear,27 or by ap¬ 
pearance and answer without objection to the 
venue.28 However, defendant in a divorce action 
may properly file an appearance de bene esse in 
order to raise preliminarily a question of jurisdiction 
with respect to plaintiff’s nonresidence in the coun¬ 
ty in which suit is brought.28.5 

While, according to some cases, defendant waives 
the objection that the action has not been brought 
in the county in which plaintiff resides, as provided 
by statute, by pleading to the merits without plead¬ 
ing in abatement,29 it has been held or recognized 
that a statutory requirement of residence in the 
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county for a certain length of time on the part of 
plaintiff, considered generally in subdivision b (2) 
of this section supra, is not waived by failure of de¬ 
fendant to plead in abatement.29 

By demurring to a bill which shows on its face 
that it was not filed in the proper county, defendant 
does not waive the objection, and submit to the 
venue, where the demurrer duly raises the question 
as to venue.2i So by entering an answer raising the 
issue as to jurisdiction, defendant does not waive 
the objection that the action was brought in the 
wrong county on the theory that, by answering, de¬ 
fendant entered an appearance and waived the ob- 
jection.22 Also, defendant does not waive his stat¬ 
utory privilege of being sued in a certain county by 


be sued in the county of his resi¬ 
dence, If such privilege existed, by 
appearing, and seeking and obtaining 
a continuance or postponement. 

Tex.—^Lacy v. Lacy, Civ.App., 122 S. 
W.2d 1104. 

25. Mo.—Osmak v. American Car & 
Foundry Co., 40 S.W.2d 714, 32S 
Mo. 159, 77 A.L.R. 722. 

N.C.—^Davis v. Davis, 102 S.E. 270, 
179 N.C. 186. 

Action in county other than that of 
plaintiff’s residence 

(1) Rule that failure to bring ac¬ 
tion in county in which plaintiff re¬ 
sides is waived by failure to make 
a motion to remove the case to the 
proper county has been applied where 
defendant was not a resident of the 
state. 

NT.C.—^Davis v. Davis, supra. 

(2) Where defendant was not a 
resident of the state and the action 
was brought in a county other than 
that in which plaintiff resided, de¬ 
fendant’s appearance and answer by 
attorney knowing that no change of 
venue had been asked and her failure 
to move for dismissal or change of 
venue, at the trial, waived the ob¬ 
jection. 

Or.—^Hanzlik v. Hanzlik, 222 P. 1081, 
110 Or. 95. 

26. Ala.—^Hammons v. Hammons, 
153 So. 210, 228 Ala. 264—^White v. 
White, 89 So. 679, 206 Ala. 231. 

Mo.—King V. King, 170 S.W.2d 982, 
237 Mo.App. 764—Tate v. Tate, 59 
S.W.2d 790, 227 Mo.App. 1141. 
After decree pro confesso, question 
as to proper venue may not be raised. 
U.S.—^Ray v. Social Sec. Bd., D.C. 

Ala., 73 F.Supp. 68. 

Ala.—Wakefield v. Wakefield, 116 So. 
68 ^ 217 Ala. 617—White v. White, 
89 So. 579, 206 Ala. 231. 

27. Ky.—Tudor v. Tudor, 41 S.W. 
768, 101 Ky. 630, 19 Ky.L. 747. 

Or.—Corpus JTiiris Secmidiun. cited in 
Mutzig V. Hope, 158 P.2d 110, 123, 
176 Or. 368. 


28. Kan.—Wible v. Wible, 110 P.2d 
761, 153 Kan. 428. 

Ky.—Gorin v. Gorin, 167 S.W.2d 52, 
292 Ky. 562—St. John v. St. John, 
163 S.W.2d 820, 291 Ky. 363. 

Mo.—Nolker v. Nolker, 267 S.W’. 798. 
Barth v. Barth, App., 189 S.W.2d 
451. 

Pa.—Chasman v. Chasman, 53 A.2d 
876, 161 Pa.Super. 77. 

Cleaver v. Cleaver, Com.Pl., 2 
Cumb.L.J. 76—Koch v. Koch, Com. 
PI., 60 Dauph.Co. 1—Machmer v. 
Machmer, Com.Pl., 62 Montg.Co. 
69. 

Tenn.—McFerrin v. McFerrin, 191 S. 

W.2d 946, 28 Tenn.App. 552. 

19 C.J. p 36 note 53. 

28.5 Pa.—^Weber v, Weber, 80 Pa. 
Dist. & Co, 12, 62 Dauph.Co. 166. 

29. Mo,—King v. King, 170 S.W.2d 
982, 237 Mo.App. 764—Johnson v. 
Johnson, App., 141 S.W.2d 229— 
Walton V. Walton, App., 6 S.W.2d 
1025. 

Piling of cross complaint 
Jackson county chancery court ac¬ 
quired jurisdiction of parties and 
subject matter of divorce suit under 
cross complaint of husband residing 
in Jackson county, notwithstanding 
wife resided in Pulaski county and 
should have instituted suit in Pulas¬ 
ki county under statute, where hus¬ 
band filed cross complaint and did 
not question jurisdiction of Jackson 
county chancery court on complaint 
of wife until suit was in progress. 
Ark.—Laird v. Laird, 146 S.W.2d 27, 
201 Ark. 483. 

Xa XUlnols 

(1) Where it appeared on the face 
of the complaint that the action was 
not brought in the county in which 
plaintiff resided, it was held that de¬ 
fendant waived the objection by an¬ 
swering on the merits and going to 
trial without raising the question. 

Ill.—^Peeples v. Peeples, 19 Ill. 269. 

(2) Where, however, the bill al¬ 
leged plaintiffs residence in the 
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county, the objection that he was 
not such a resident was not waived 
by answering on the merits, and, 
when the want of the required resi¬ 
dence became clearly apparent in the 
progress of the trial, the bill should 
have been dismissed. 

Ill.—^Way V. W’ay, 64 Ill. 406. 

Sommers v. Sommers, 16 IlLApp. 
77. 

30. Xn Texas 

(1) The rule stated in the text 
has been announced. 

Tex.—Gallagher v. Gallagher, Civ. 
App., 214 S.W. 516—Bruner v. Bru¬ 
ner, Civ.App., 43 S.W. 796. 

(2) It has even been announced 
broadly that compliance with the 
statute may not be waived or dis¬ 
pensed with. 

Tex.—Brashear v. Brashear, CivJLpp., 
99 S.W. 568. 

(3) It has been held, however, that, 
where defendant answered and filed a 
cross action, the court had jurisdic¬ 
tion of the parties and the subject 
matter, notwithstanding a question 
as to the sufficiency of the showing 
as to plaintiffs residence in county. 
Tex.—Prendergast v. Prendergast, 

Civ.App., 122 S.W.2d 710. 

(4) Compare Texas cases supra 
subdivision b (1) of this section as 
to nature of statute. 

31. Ala.—^Hammons v. Hammons, 
153 So. 210, 228 Ala. 264. 

Demurrer sufficient 
Wife’s demurrer to bill for divorce 
on ground that bill was without 
equity and that it was in wrong 
venue questioned only equitable right 
of husband to maintain suit in coun¬ 
ty other than wife’s residence, and 
did not constitute a waiver of, or 
submission to, the venue. 

Ala.—^Hammons v. Hammons, supra. 

32. Ky.—Luvall v. Luvall, 15 S.W. 
2d 433, 228 Ky. 577. 
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incorporating his plea of privilege in an answer con¬ 
taining also a motion to dismiss the bill and a 
prayer for attorneys fees.^^.s The filing of a mo¬ 
tion to dissolve a temporary restraining order in a 
divorce action, on the ground of defendant’s non¬ 
residence, is not a waiver of defendant’s plea to the 

jurisdiction.32.10 

§ 84. - Change of Venue 

The right to demand a change of venue and the au¬ 
thority of courts to transfer an action to another county 
js purely statutory. A change of venue transfers Juris¬ 
diction for all purposes to the court to which the change 
is made. 

The right to demand a change of venue and the 
authority of the courts to remove an action for di¬ 


vorce from one county to another for trial are purely 
statutory, and no such authority exists where not 

provided for by the statute.22.50 

While it has been held that a motion for a change 
of venue is not the proper method to present the 
claim that the action has been brought in the wrong 
county, and that the court should not change the 
venue where such claim is sustained and it is shown 
that plaintiff is a nonresident of the county or that 
his pretended residence in the county in which the 
action is brought is not bona fide,22 but should dis¬ 
miss the action as shown supra § 83 (b) (1), the 
provisions of some practice acts relating to a change 
of venue in civil actions or special proceedings apply 
to divorce cases,24 in the absence of provisions in¬ 
consistent therewith in the statutes relating to pro- 


32.5 Fla.—Seward v. Seward, 200 So. 
78, 145 Fla. 701. 

32.10 Ky.—Petrey v. Sampson, 184 
S.W.2d 898, 299 Ky. 96. 

32.50 N-C.—Lovegrove v. Lovegrove, 
74 S.E.2d 723. 237 N.C. 307. 

Ohio.—^Xardacci v. Nardacci, Com.Pl., 
86 N.E.2d 50. 

33. Iowa.—Garside v. Garside, 224 
N.W. 586. 208 Iowa 534. 

Miss.—Cruse v. Cruse, 32 So.2d 355, 
202 Miss. 497. 

Flea of privilege 

(1) Where defendant’s plea of 
privilege alleged that plaintiff, suing 
for divorce, was resident of county 
to which change of venue was sought, 
but no proof was offered, order sus¬ 
taining plea of privilege and trans¬ 
ferring venue could not be upheld on 
ground that plea was treated as plea 
in abatement. 

Tex.—Randell v. Randell, Civ.App., 
222 S.W.2d 252, error dismissed. 

(2) Where wife instituted suit for 
divorce in Montague county and hus¬ 
band filed plea of privilege alleging 
that both parties resided in Wise 
county but wife failed to file contro¬ 
verting plea, order sustaining plea 
and transferring case to Wise county 
was improper. 

Tex.—Randell v. Randell, supra. 

34. N.Y.—David v. David, 21 N.Y.S. 
2d 468, affirmed 20 N.Y.S.2d 1008, 
259 App.Div. 905. 

Or.—Corpus Juris guoted iu Hanzlik 
V. Hanzlik, 222 P. 1081, 1083, 110 
Or. 95. 

19 C.J. p 86 note 56. 

In, Xudlana 

(1) Under the applicable statute, 
now Burns St.Annot.l933 § 2-1401, 
there may be a change of venue 
from the county in divorce proceed¬ 
ings where the object of the proceed¬ 
ings is to secure a divorce and to 
settle property rights or alimony. 
Ind.—Evans v. Evans, 5 N.B. 24, 768, 


105 Ind. 204, overruling Mussel- 

man V. Musselman, 44 Ind. 106. 

Julian V. Julian, 111 N.E. 196, 60 

Ind.App. 520. 

(2) It has been held or recognized 
that such statute applies and gives 
to either party the right to have a 
so-called change of venue from the 
judge on filing the proper affidavit. 
Ind.—^Evans v. Evans, supra—^Powell 

V. Powell, 3 N.E. 639, 104 Ind. 18. 

(3) A like rule as to change of 
venue from the judge has been ap¬ 
plied in view of another statute, now 
Burns St.Annot.l933 § 2-1402. 

Ind.—Styles v. Styles, 132 N.E. 645, 

76 Ind.App. 550. 

Xh Nevada defendant in divorce ac¬ 
tion may have change of venue to 
county of his residence, notwith¬ 
standing venue provisions of divorce 
statute; in reaching this conclusion 
it was held that statute respecting 
venue of divorce action must be read 
in connection with statute providing 
for place of trial of personal actions 
generally. 

Nev.—Dufflll V. Bartlett, 297 P. 504, 

53 Nev. 228. 

In South Dakota the code provi¬ 
sion for change of venue to the coun¬ 
ty of defendant's residence applies to 
actions for divorce, notwithstand¬ 
ing the statute provides that actions 
for divorce shall be brought in the 
county of plaintiff’s residence. 

S.D.—^Hockett v. Hockett, 149 N.W. 

550, 34 S.D. 586, Ann.Cas.l917A 

938. 

In Texas 

(1) The view has been taken that a 
divorce action is subject to the venue 
laws the same as any other suit, and 
that, while jurisdictional facts as to 
inhabitancy in state and as to resi¬ 
dence in a particulaj* county have ap¬ 
plication up to the tinde- of filing suit 
and fix the place of filing, after the 
suit is filed in the district court for j 
the proper county, it may be trans- I 
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ferred to another district court for 
trial. 

Tex.—^Root V. Root, Civ.App., 60 S.W. 

2d 525. 

(2) So where plaintiff in divorce 
action possessed necessary qualifica¬ 
tions, with respect to residence, to 
maintain her action in Baylor Coun¬ 
ty at time it was filed, district court 
of that county acquired jurisdiction 
and had power to transfer the case 
on agreement of the parties to Has¬ 
kell County. 

Tex.—Glover v. Glover, Civ.App., 287 

S.W.2d 287, error dismissed. 
Procedure 

(1) In passing on a motion under 
Rules of Civil Practice, rule 146, for 
a change of venue in an action for 
separation, the rule that questions 
as to jurisdiction are not generally 
decided on affidavits does not apply. 
N.Y.—^David v. David, 21 N.Y.S.2d 

468, affirmed 20 N.Y.S.2d 1008, 259 

App.Div. 905. 

(2) Where husband’s answer to 
wife’s divorce petition was filed on 
July 22, 1941, at July term of court, 
and amended petition was filed on 
Oct. 21, 1941, which was fifth day 
of October term, husband’s applica¬ 
tion for change of venue, filed on 
Nov. 1, 1941, and alleging that he 
obtained information and knowledge 
of cause for change after filing of 
amended petition and on or about 
Oct. 21, 1941, was not defective be¬ 
cause of failure to allege that appli¬ 
cation was made before filing of an¬ 
swer, that cause for change arose or 
that information or knowledge of ex¬ 
istence thereof came to defendant 
after filing of answer or since ad¬ 
journment of last' regular ter^p of 
court, or that application was made 
as soon as possible after defendant 
acquired such information and 
knowledge and not' later than first 
day of next regular term thereafter. 
Mo.—Ralston v. Ralston, App., 166 

S.W.2d 235. 
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cedure in divorce actions, in which case the latter 
usually control.35 

Under some statutes and for certain reasons, de¬ 
fendant may be entitled to a change of venue as a 
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matter of right on due compliance with the applica¬ 
ble statute.36 So in some states defendant is enti¬ 
tled to a change of venue to the county of his resi¬ 
dence,3* but if he goes to trial without objection 


35 . Or.—Corpus Juris q.uoted In 
Hanzlik v. Hanzlik, 222 P. 1081, 
1083, 110 Or. 95. 

19 C.J. P 36 note 67. 
deaeral statute keld iUappUoalble 
General statute providing that 
court lacking venue jurisdiction but 
having jurisdiction of subject mat¬ 
ter shall transfer action to the prop¬ 
er venue is not applicable in divorce 
suit, which is governed by special 
statute providing that divorce bill 
must be filed in county in which com¬ 
plainant resides if defendant is non¬ 
resident. 

Miss.—Cruse v. Cruse, 32 So.2d 355, 
202 Miss. 497—^Price v. Price, 32 
So.2d 124, 202 Miss. 268. 

Second change 

Rule of civil procedure providing 
that party securing change of place 
of trial shall not be permitted to ap¬ 
ply for another change on the same 
ground is not applicable to divorce 
cases. 

Colo.—People ex rel. Stanko v. Routt 
County Court, 135 P.2d 232, 110 
Colo. 428. 

36. Mont.—McNeill v. McNeill, 205 
P.2d 510, 122 Mont. 413. 

Wis.—Patt v. Fatt, 48 N.W. 62, 78 
Wis. 633. 

In Ohio 

(1) The provisions of Gen.Code § 
12000 allowing a change of venue in 
actions for divorce or alimony are 
fairly complied with by the filing 
of an application for such change, 
supported by an affidavit that a fair 
and impartial hearing cannot be had 
before the court in which the peti¬ 
tion for divorce or alimony has been 
filed, and, on the filing of the appli¬ 
cation and the supporting affidavit, 
it becomes the mandatory duty of 
the court to allow a change of venue 
and remove the cause to some other 
one of the counties comprising the 
same judicial district. 

Ohio.—State ex rel. Keller v. Birrell, 
78 N.E.2d 63, 149 Ohio St. 145— 
State ex rel. Grogan v. Wanamaker, 
39 N.E.2d 853, 139 Ohio St. 293.- 
Paul V. Paul, 29 N.E.2d 812, 65 
Ohio App. 246. 

(2) The sole purpose of statute is 
to provide fair and impartial hearing 
and determination of divorce actions. 
Ohio.—^Nardacci v. Nardacci, Com.Pl., 

86 N.E.2d 50. 

(3) The statute is constitutional. 
Ohio.—State ex rel. Grogan v, Wana¬ 
maker, supra. 

Carter v. Carter, 13 Ohio Supp. 

86 . 

(4) Such statute is not unconsti¬ 
tutional because of its provision 


making it the mandatory duty of 
the court petitioned to allow a 
change of venue when the applica¬ 
tion and affidavit have been filed. 
Ohio.—^Paul V. Paul, supra. 

(5) The statute providing for re¬ 
moval of cause to some county in the 
same judicial district does not refer 
to common pleas districts, but refers 
only to judicial districts. 

Ohio.—State ex rel. Grogan v. Wana¬ 
maker, supra. 

(6) The fact that the judicial dis¬ 
tricts in existence prior to the con¬ 
stitutional amendments of 1912 were 
abolished by such amendments did 
not repeal the foregoing statute by 
implication, and the cause may be 
removed to any one of the counties 
comprising the district prior to such 
amendments. 

Ohio.—Paul V. Paul, supra 

(7) Hamilton County constituted, 
in itself, a judicial district when stat¬ 
ute was adopted providing for remov¬ 
al of divorce action to another county 
in same judicial district, and hence 
there was no other court to which 
action commenced in common pleas 
court for Hamilton County could be 
transferred. 

Ohio.—Carter v. Carter, supra. 

(8) Such statute is not modified by 
the general statute providing for 
change of venue, since, as between a 
general and particular provision, the 
particular controls. 

Ohio.—State ex rel, Grogan v. Wana¬ 
maker, 39 N.E.2d 853, 139 Ohio St. 
293. 

Carter v. Carter, 13 Ohio Supp. 
36. 

(9) The statute facilitating dis¬ 
qualification proceedings, and the 
statute allowing the chief justice 
of the supreme court to collect his 
necessary expenses incurred in dis¬ 
charging his duties in determining 
the disqualification of any judge, 
have no application to proceedings 
under statute for change of venue. 
Ohio.—State ex rel. Grogan v. Wana¬ 
maker, supra. 

(10) A party making application 
and affidavit for change of venue of 
divorce suit before hearing on merits 
has right to such change under stat¬ 
ute, although it makes no provision 
as to time for filing of application. 
Ohio.—State ex rel. Keller v. Birrell, 

78 N.B.2d 63, 149 Ohio St. 145. 

(11) Nevertheless, the application 
for change of venue must be timely 
made. 

Ohio.—^McMurray v. McMurray, App., 
48 N.E.2d 137, second case. 

Carter v. Carter, supra. 
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(12) Where party to divorce action 
is denied a change of venue because 
his application therefor was not time¬ 
ly, his right to trial before a disin¬ 
terested judge is fully preserved by 
statute providing that, on afiidavit as 
to interest or bias of a judge of com¬ 
mon pleas court or of superior court 
of Cincinnati, chief justice of su¬ 
preme court shall designate another 
judge to take his place. 

Ohio.—Carter v. Carter, supra. 

(13) No hearing on basis or 
grounds of such party’s belief or 
reason for application or affidavit is 
authorized, and question of party’s 
good faith is irrelevant. 

Ohio.—State ex rel. Keller v. Birrell, 
supra—State ex rel. Grogan v. 
Wanamaker, 39 N.B.2d 853, 139 
Ohio St. 293. 

(14) The statute has application 
omy to court in vrhich action for di¬ 
vorce or alimony is commenced, and 
where either party avails himself of 
mandatory provisions of the statute, 
the change of venue granted thereun¬ 
der exhausts rights accorded by the 
statute in that action. 

Ohio.—State ex rel. Cooper v. Savord, 
92 N.E.2d 390, 163 Ohio St. 367. 

Nardacci v. Nardacci, Com.Pl., 
86 N.E.2d 50. 

(16) Where defendant in divorce 
proceeding filed application for 
change of venue at time when action 
was before court on his motion for 
other relief, on denial of motion for 
change of venue was proper, since 
position of defendant was incon¬ 
sistent in that he sought a judicial 
order of the tribunal to which he ob¬ 
jected by his application for change 
of venue. 

Ohio.—McMurray v. McMurray, App.. 
48 N.E.2d 137, second case. 

37. Nev.—Corpus Juris cited in Duf- 
fill v. Bartlett, 297 P. 604, 505, 63 
Nev. 228. 

N.D.—Summers v. Summers, 24 N.W. 

2d 688, 74 N.D. 741. 

19 C.J. p 36 note 58. 

Gonvenieuce of witnesses and 
xnization of costs 

A husband sued for divorce had 
right to have cause transferred to 
county of his residence where, under 
the facts, trial court in county where 
action was brought by wife did not 
abuse its discretion in not retaining 
action there because of wife’s show¬ 
ing of convenience of witnesses and 
minimization of costs. 

Idaho.—Pinnell v. PInnell, 81 P.2d 
401, 59 Idaho 148. 

Service by publication 
I Where defendant was served by 
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after the overruling of his motion for change of 
venue he thereby waives his right to a change.38 

Under certain circumstances defendant may be 
entitled to a change to the county in which plaintiff 
is a resident.39 Under some statutes or rules of 
practice, however, it has been held or recognized 
that defendant is not entitled as of right to have a 
change of venue to the county in which both parties 
reside,or to the county in which defendant re¬ 
sides,and that in such case the matter is one 
which calls for the exercise of the discretion of the 
trial court.^2 Whether a change should be made 


on the ground that the convenience of witnesses 
and the ends of justice would be promoted is largely 
discretionary with the trial court under some stat- 
utes.^3 Where plaintiff has brought her action in 
the county in which she is a resident, the propriety 
of a denial of a motion for a change of venue has 
been recognized.^^ 

Defendant who seeks a change of venue to a 
particular county on the theory that such county is 
her residence has the burden of proving the fact of 
residence in such county>5 Qn a motion for change 


publication, she was entitled to have 
venue changed to the county of her 
residence. 

Colo.—People v. Dolores County 
Court, 211 P. 102, 72 Colo. 374. 
Prejudice of Judge In defendant’s 
county 

The right of defendant to have 
the venue changed to the county of 
his residence was not defeated by an 
affidavit of plaintiff that the circuit 
judge of that county was prejudiced 
against her; the court said that, if 
such affidavit were renewed after the 
change, such Judge would doubtless 
send the cause out of his circuit. 

Wis.—^Moe V. Moe, 89 Wis. 308. 

38, Colo.—O’Rourke v. O’Rourke, 

144 P. 890, 68 Colo. 300. 

39. N.Y.—Berwick v. Berwick, 47 N. 
T.S.2d 86. 

N.C.—Davis v. Davis, 102 S.E. 270, 
179 N.C. 185. 

Inconvenience of witnesses 
Where wife brought divorce action 
in county other than where she re¬ 
sided when cause of action arose, 
removal to proper venue could not 
be resisted on grounds of incon¬ 
venience of witnesses and wife’s lack 
of funds, since inconvenience of wit¬ 
nesses could be overcome by depo¬ 
sitions, and wife could be provided 
pendente llte with sufficient means to 
prosecute her cause. 

N.J.—Cabibo v. Cabibo, 80 A.2d 469, 
13 N.J.Super. 373. 

Statute flsing venue at oouuty of 
residence of either party 

(1) Where divorce action was 
brought in county not residence of 
either plaintiff or defendant, defend¬ 
ant was entitled to change of venue 
to county of plaintiff’s residence, in 
view of Civ.Pract.Act § 182 provid¬ 
ing for venue in county of residence 
of either party. 

N.Y.—Goldstein v. Goldstein. 277 N. 
Y.S. 643, 243 App.Div. 777. 

(2) Where plaintiff filled divorce 
action and later an amended com¬ 
plaint for annulment of marriage, de¬ 
fendant’s motion to change place of 
trial from Erie to Onondaga county 
because of plaintiff’s residence in 
Onondaga county was governed by 


plaintiff’s residence as of time of 
service of original complaint. 

N.Y.—Berwick v. Berwick, 47 N.Y.S. 
2d 86. 

40. Convenience of witnesses 

Denial of defendant’s motion in di¬ 
vorce case to change place of trial 
to county in which plaintiff and de¬ 
fendant resided was proper, where 
all material witnesses resided in 
county in which action was pending. 
N.Y.—Cantor v. Cantor, 276 N.Y.S. 
903, 243 App.Div. 665. 

41. Minn.—State v. Hennepin Coun¬ 
ty Dist. Court, 243 N.W. 692, 186 
Minn. 513. 

Wash.—State v. Superior Court in 
and for Snohomish County, 283 
P. 689, 156 Wash, 121. 

42. Wash.—State v. Superior Court 
in and for Snohomish County, su¬ 
pra. 

43- Cal.—Lummis v. Lummis, 300 P. 

2d 869, 144 C.A.2d 255, 

Minn.—Buckhelm v. Buckheim, 43 N. 
W,2d 113, 231 Minn. 333—State v. 
Hennepin County Dist. Court, 243 
N.W. 692, 186 Minn. 513. 

Beaial of change not erroneous 

(1) In general. 

Cal.—Sasson v, Sasson, 288 P.2d 280, 
136 C.A.2d 73. 

Minn,—Buckheim v. Buckheim, 43 N. 
W.2d 113, 231 Minn. 333—State v. 
Hennepin County Dist. Court, 243 
N.W. 692, 186 Minn. 513. 

N.Y,—Lawson v. Lawson, 64 N.Y.S. 
2d 356. 

Wash.—^Haase v. Haase, 316 P.2d 287, 
51 Wash,2d 890. 

(2) Refusing change of venue 
from plaintiff's to defendant’s resi¬ 
dence was not abuse of discretion, 
notwithstanding petition charged 
defendant with misconduct with 
persons residing in county where she 
resided and defendant alleged that 
it would be for the convenience of 
her witnesses to remove the case to 
that county. 

Wis.—State v. Mahoney, 236 N.W. 
926, 204 Wis. 440, 

(3) In action for divorce, brought 
in county in which husband had re¬ 
sided for over three months, by hus¬ 
band who filed affidavit that he was 
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medical doctor in United States Navy 
and stationed at hospital in such 
county and that he and necessary 
witnesses were unable to be away 
from hospital for extensive periods 
of time, trial court did not abuse its 
discretion in refusing to change ven¬ 
ue to county in which wife resided. 
Cal.—Lummis v. Lummis, 300 P.2d 
869, 144 C.A.2d 255. 

Dlsoretion. not arbitrary 

The discretion is not arbitrary, 
and If it appears from the entire 
showing that the convenience of 
witnesses will be promoted by the 
change, the court cannot deny the 
motion for a change without abus¬ 
ing its discretion. 

Wash.—State ex rel. Ross v. Superior 
Court of Washington in and for 
Klickitat County, 231 P. 463, 182 
Wash. 102. 

44. Wash.—^McCallum v. McCallum, 
279 P. 88, 153 Wash. 1—Bachelor 
V. Bachelor, 71 P. 193, 30 Wash. 
639. 

45. Cal.—Catsiftes v. Catsiftes, 84 
P.2d 258, 29 C.A.2d 207. 

Showing insufficient 
Cal.—Catsiftes v. Catsiftes, supra. 
Colo.—^People ex rel. Stanko v. Routt 
County Court, 135 P.2d 232, 110 
Colo. 428. 

Allegations in the complaint of a 
divorce action by the husband that 
wife absconded from the home of the 
parties with the intention of aban¬ 
doning her Florida residence, and 
that the wife was a nonresident of 
state with her residence at a cer¬ 
tain address in the State of New 
York, were insufficient to show that 
the residence of the wife was not 
in a particular county in the state 
of Florida, and therefore the wife 
had the right to have venue of di¬ 
vorce action transferred to her al¬ 
leged county of residence in Florida, 
since the complaint of husband failed 
to show that husband gave his wife 
a cause to leave him, and it would 
be presumed that the residence of 
the wife was the same as that of 
her husband, which was the county 
to which wife desired venue of ac¬ 
tion. 

Fla.—^Merritt v. Merritt. 55 So. 2d 735. 



27A C.J.S. 

o£ venue, there should be due compliance with stat¬ 
utory requirements as to supporting affidavits.^® 

The application for a change of venue must be 
timely;^®'® but whether a petition for change of 
venue filed on the eve of trial came too late and 
whether reasonable notice of the presentment of the 
petition was given are matters within the discretion 
of the trial court.47 The corespondent in a divorce 
action is not a ‘‘party” entitled to move for a change 
of venue.^'^-® 

The matter of change of venue is not jurisdiction¬ 
al according to some cases."^® 

Proceedings after decree of divorce. Under some 
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statutes, there is no right to a change of venue from 
the county in which the divorce action was tried of 
a proceeding to modify an order concerning the cus¬ 
tody, care, and control of minor children,^^ in view 
of the fact that, under a statute providing that, in 
granting a divorce, the court shall make an order 
for the guardianship, custody, support, and educa¬ 
tion of minor children, the court in which the di¬ 
vorce was granted continues to have jurisdiction in 
respect of the children until they come of age;®® 
but in some circumstances, defendant may have the 
right to a so-called change of venue from the judge, 
since jurisdiction over the child remains in the same 
court notwithstanding the change of venue from 
the judge.®^ In some jurisdictions, however, a 


40 , Cal.—^Juneau v. Juneau, 113 P.2d 
463. 45 C.A.2d 14. 

Fallnre to name witnesses 
In divorce action, where husband’s 
affidavit submitted in support of mo¬ 
tion for change of venue failed to 
name any of witnesses or as to what 
they would testify, question of con¬ 
venience of witnesses was not then 
involved and denial of motion was 
not an abuse of discretion. 

Minn.—Buckheim v. Buckheim, 43 N. 

W.2d 113, 231 Minn. 333. 

SabstazLce of testimony 
In separation action, moving affi¬ 
davit in support of motion for change 
of venue for convenience of witness¬ 
es characterizing subject matter of 
the testimony of the named witness¬ 
es in general terms failed to com¬ 
ply with rule requiring the state¬ 
ment of the substance of the tes¬ 
timony to be given by the witnesses 
and a showing of its materiality, and 
a change of venue for the conveni¬ 
ence of witnesses could not be had. 
N.T.—Lawson v. Lawson, 64 N.Y.S. 
2 d 356. 

Additional affidavits not considered 
In divorce action, where husband’s 
first motion for change of venue was 
denied, whether additional affida¬ 
vits should subsequently have been 
received on first motion was a mat¬ 
ter within discretion of trial court 
and as subsequent motion was made 
without trial court’s consent no duty 
rested on it to give consideration 
thereto. 

Minn.—Buckheim v. Buckheim, 43 N. 
W.2d 113, 231 Minn. 333. 

Claim that affidavits not obtainable 
Refusal to grant defendant wife's 
motion for change of venue in di¬ 
vorce suit on ground that prejudice 
against her was so great that she 
could not obtain supporting affida¬ 
vits required by Rev.St.l925 art 2170 
was not error. 

Tex.—^Russell v. Russell, Civ.App., 79 
S.W. 2 d 639. 

trncontradicted affidavit 

(1) Where husband’s motion for 


change of place of trial in wife’s di¬ 
vorce action was supported by un- 
contradlcted affidavit that husband 
resided in county mentioned, the 
transfer should have been made un¬ 
less excused on some of grounds 
suggested by wife. 

Cal.—Ross V. Ross, 119 P.2d 444, 48 

C.A.2d 72. 

( 2 ) Where defendant who did not 
reside in Erie county moved to 
change place of trial from Brie to 
Onondaga county, after summons 
was served on him in divorce ac¬ 
tion, and proved by affidavit that 
plaintiff resided at time of summons 
in Onondaga county, supreme court 
was required to find that plaintiff 
resided in Onondaga county, where 
plaintiff made no denial of state¬ 
ments in defendant’s affidavit in her 
answering affidavit, but stated only 
that she resided at time of com¬ 
mencement of action in Erie coun¬ 
ty. 

N.Y.—Berwick v. Berwick, 47 N.Y.S. 

2 d 86 . 

(3) Where wife in divorce proceed¬ 
ing, in support of motion for change 
of venue, filed affidavit reciting that 
she was a resident of county other 
than that in which proceeding was 
instituted and husband's counter affi¬ 
davit merely recited that he did not 
believe that wife was a permanent 
resident of such other county, state¬ 
ment was not a sufficient ’’denial” to 
create an issue with respect to resi¬ 
dence, and motion for change of 
venue should have been granted. 

Cal.—Juneau v. Juneau, 113 P.2d 463, 

45 C.A.2d 14. I 

46.5 Ohio.—^McMurray v. McMurray, 

App., 48 N.B.2d 137, second case. 
Before hearing 

Application for change of venue 
in divorce case in order to be ’’time¬ 
ly” should be filed before any hear¬ 
ing on issues involved in case. 

Ohio.—Carter v. Carter, 13 Ohio 

Supp. 36. 

Applications held not timely 

( 1 ) Husband’s application for 
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change of venue, which was not filed 
until after trial court had set aside 
decree granting him a divorce on 
wife’s default on ground divorce de¬ 
cree was fraudulently obtained and 
after wife had filed motion for ali¬ 
mony pendente lite and cross peti¬ 
tion for alimony, was not ’’timely” 
and hence was denied. 

Ohio.—Carter v. Carter, supra. 

( 2 ) In husband’s divorce suit, 
where there were proceedings before 
court on several occasions before en¬ 
try of judgment granting plaintiff 
divorce and awarding custody of 
parties’ minor children to their ma¬ 
ternal grandparents, plaintiff’s mo¬ 
tion after entry of judgment for 
change of venue of his application for 
change of children’s custody on 
ground of judge's prejudice was not 
timely. 

Wis.—Sang v. Sang, 3 N.W.2d 340, 
240 Wis. 288. 

Boss of right 

Defendant in divorce action orig¬ 
inally entitled to change of venue 
because county desigmated in com¬ 
plaint was not proper place of trial 
lost right to change of venue by 
failing to move therefor within 20 
days of service of complaint. 

Wis.—State ex rel. Sprinkman v. 
Huiras, 2 N.W.2d 721, 240 Wis. 
154. 

47- Ill.—Caplow V. Caplow, 255 Ill. 
App. 389. 

47.5 N.Y.—Kahn v. Kahn, 155 N.Y. 
S.2d 516. 

48. Idaho.—Finnell v. Finnell, 81 P. 
2d 401, 59 Idaho 148. 

48. Ind.—Julian v. Julian, 111 N.E. 

196, 60 Ind.App. 520. 

Certification back to original county 
The rule was applied where a 
change of venue had been granted 
and the cause was subsequently cer¬ 
tified back to the original county. 
Ind.—Julian v. Julian, supra. 

50. Ind.—Julian v. Julian, supra. 

51. Payments for support 

Under an applicable statute, now 



§ 84 DIVORCE 


27A C.J.S. 


change of venue may be had in a proceeding for 
modification of a decree in respect of alimony^^ or 
in respect of the custody and maintenance of minor 
children,53 or in a proceeding by the wife for ali¬ 
mony and attorney's fees pending appeal by the 
husband from a decree granting a divorce to the 
wife;54 and such proceedings for modification of 
the divorce decree have been regarded as a ‘'civil 
suit or proceeding” within the meaning of the stat¬ 
ute authorizing a change of venue.55 

Some statutes which authorize a change of venue 
in civil actions for alleged prejudice of the judge 
do not apply to an application for modification of 


divorce as to alimony.53 A suit or proceeding to 
relitigate and readjudicate the matter of the custody 
of minor children because of changed conditions 
after the granting of a decree of divorce which 
made provision as to custody, has been regarded as 
an independent suit subject to a plea of privilege.57 

Effect of application and of change. Where so 
provided by statute, the court in which an action for 
divorce has been commenced may properly hear 
an application for counsel fees for the prosecution 
of a suit for divorce where a motion for a change 
of venue is pending in such court^S In accord¬ 
ance with general rules stated in Venue §§ 202, 207, 


Burns St.Annot.l933 § 24402, defend¬ 
ant had the right to a so-called 
change of venue from the judge, 
where, after the making of a decree 
granting a divorce to the wife and 
awarding her the custody of a minor 
child, the husband filed a petition 
for a modification of the order as 
to payments for the support of such 
child and the wife filed a petition 
for a modification of such order by 
increasing such payments; such 
statute does not conflict with the 
above statute providing for an order 
for the custody and support of minor 
children, since jurisdiction over the 
child remains in the same court not¬ 
withstanding the change of venue 
from the judge. 

Ind.—Rhinehalt v. Rhlnehalt, 127 N. 

10, 73 Ind.App. 211. 

52. Ill,—^Des Chatelets v. Des Chat- 
elets, 11 N.E.2d 13, 292 IlLApp. 
357—McPike v. McPike, 10 IlLApp. 
332. 

53. Ill.—^McPike V. McPike, supra. 
Befusal held not improper 

On appeal from order entered in 
court granting divorce, modifying, 
decree so as to award custody of 
child to former husband, there was 
no abuse of discretion in trial court’s 
refusing to change venue to county 
of former wife’s residence. 

Cal.—^Fox V. Pox, 286 P.2d 621, 134 
C.A.2d 811. 

54. Ill.—^Jackson v. Jackson, 14 N. 
E.2d 276, 294 Ill.App. 508. 

55. Ill.—Jackson v. Jackson, supra 
—^Des Chatelets v. Des Chatelets, 
11 N.B.2d 13, 292 IlLApp. 367—^Mc- 
Pike V. McPike, 10 IlLApp. 332. 

Xa Missoiiri 

(1) Some cases have held that a 
change of venue is not demandable 
in a proceeding to modify a decree 
of divorce, as in respect of the cus¬ 
tody or maintenance of a minor 
child, on the theory that such pro¬ 
ceeding is merely a continuation of 
the original action and, therefore, is 
not a “suit” within the meaning of. 
the statute authorizing a change of 
venue. 


Mo.—^Robinson v. Robinson, 186 S.W. 
1032, 268 Mo. 703. 

State ex rel. Reece v. Moore, 
App., 158 S.W.2d 747—-Cole v. Cole. 
89 Mo.App. 228. 

(2) These cases have been express¬ 
ly overruled in a later case in which 
it has been held that a motion to 
modify a final decree of divorce is a 
“civil suit” in that it is in the na¬ 
ture of an Independent civil proceed¬ 
ing for the enforcement and protec¬ 
tion of the rights of individuals, and 
that the terms of statutes authoriz¬ 
ing a change of venue in civil suits 
are applicable. 

Mo.—^Hayes v. Hayes, 252 S.W.2d 323, 
363 Mo. 583. 

56. Wis.—^Hopkins v. Hopkins, 40 
Wis. 462—^Bacon v. Bacon, 34 Wis. 
594. 

57. In Texas 

(1) The rule stated in the text has 
been followed. 

Tex.—Steele v. Steele, Civ.App., 251 
S.W.2d 268—Yeagle v. Bull, Civ. 
App., 236 S.W.2d 226—Hughes v. 
Hughes, Civ.App., 211 S.W.2d 785 
—Quick V. Lindsay, Civ.App., 208 
S.W.2d 910. 

(2) Such rule has been applied not¬ 
withstanding the application or pe¬ 
tition is designated a “motion;” it 
is subject to a plea of privilege by 
the party to whom custody was 
awarded by the decree. 

Tex.—^Black v. Black, Civ.App., 2 S. 
W.2d 331—^Keith v. Keith, Civ.App,, 
286 S.W. 534. 

(3) The rule applies notwithstand¬ 
ing the court which rendered the 
Judgment of divorce attempted by re¬ 
citals to retain exclusive jurisdiction 
to award custody of the children. 
Tex.—Black v. Blade, supra. 

(4) The rule was not changed by 
the enactment of the statute, Vernon 
Clv.St.Annot. art 4639 a, prescribing 
the duties and authority of the court, 
which has .jurisdiction of the divorce 
action, in respect of the custody and 
maintenance of children under six¬ 
teen years of age. 
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— Wilson V. Wilson, 155 S.W 2d 
601, 137 Tex. 528—Lakey v. Mc- 
Carroll, 134 S.W.2d 1016, 134 Tex 
191, answers to certified questions 
conformed to, Civ.App., 137 sw 
2d 819. ’ * 

(5) Prior to the foregoing decision 
of the supreme court a contrary view 
as to the effect of art 4639 a ap¬ 
parently was taken in one case. 
Tex.—Wilson v. Underhill, Civ.Apn 

131 S.W.2d 19. 

(6) In a case In which the gen¬ 
eral rule was recognized, an applica¬ 
tion was, under the circumstances 
involved, treated as an application 
to correct clerical errors or formal 
defects in the divorce decree, or to 
add any clause necessary to make 
the judgment effective and enforce¬ 
able, and, therefore, as not subject 
to a plea of privilege. 

Tex.—Flannery v. Eblen, Clvji.pp., 
106 S.'W.2d 837. 

58. 10 . California 

(1) In statute providing for change 
of venue, the proviso that in action 
for divorce court may, prior to de¬ 
termination of motion for change of 
venue, determine motion for allow¬ 
ance of counsel fees and costs and 
make all necessary and proper or¬ 
ders “in connection therewith,” au¬ 
thorizes only such orders as are in 
connection with consideration and 
determination of motions so heard. 
Cal.—^Ross V. Ross, 119 P.2d 444, 48 

C.A.2d 72. 

(2) An order refusing to act finally 
on defendant’s motion for change of 
venue in divorce action until he com¬ 
plied with order for payment of 
counsel fees and costs was not with¬ 
in proviso of statute. 

Cal.—^Ross V. Ross, supra. 

(3) Prior to the adoption of such 
statute, the court could not proper¬ 
ly hear an application for counsel 
fees for prosecution of divorce ac¬ 
tion where motion for change of 
venue was pending. 

Cal.—^Walsh v. Superior Court of Cal¬ 
ifornia in and for Sacramento 
County, 185 P, 998, 44 C.A. 31. 
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the court to which the case has been transferred 
acquires jurisdiction for all purposes,69 and the 
court in which the action was originally brought 
loses all jurisdiction of the cause and its incidents.60 

An order of the court in which the action was 
brought changing the venue confers jurisdiction on 
the court to which the change is made as soon as 
the order is made,61 but, under some statutes, the 
latter court does not have possession of the action 
until the papers in the cause are filed in such court.62 

§ 85. Time to Sue 

Questions as to the proper time to bring an ac¬ 
tion for divorce usually arise in connection with 
determining whether the action has been brought 
prematurely, considered infra § 86, or whether the 
action is barred by laches or limitations, considered 
infra §§ 87, 88. 

Examine Pocket Parts for later cases. 

§ 86. -Prematurity of Suit 

Ordinarily, a suit for divorce may be instituted with¬ 
out limitation as to the time from the date of the mar¬ 
riage; but an action for divorce should not in general 
be commenced before the cause of action, or the right to 
maintain the action, has accrued. 

In the absence of legislative enactment to the 
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contrary, a suit for divorce may be instituted with¬ 
out limitation as to the time from the date of the 
marriage.®--50 

Generally, in order to authorize a divorce, the 
grounds therefor must have existed before the suit 
was brought and, as a rule, matters accruing 
pendente lite cannot be taken advantage of by 
plaintiff.6^ 

Under a statutory requirement of residence in the 
state for a specified period as a condition of juris¬ 
diction of the court, considered general!}" supra § 
75, a suit is prematurely brought where instituted 
prior to the time plaintiff has completed the required 
period of residence.®^*® The date of filing the origi¬ 
nal libel in the action for divorce has been regarded 
as the controlling date in determining whether such 
statutory requirement has been satisfied, in holding 
that the action may not be maintained if such period 
had not elapsed before the original libel was filed, 
notwithstanding plaintiff files a pleading which is 
merely an amendment of the original libel, after 
such period has elapsed.^® The rule is otherwise, 
however, where, after withdrawing, on due authori¬ 
zation by the court, a libel filed before the required 
period had elapsed, plaintiff files a new libel and 
defendant answers on the merits,^® and, according 
to some cases, the fact that the action was com- 


59. Ind,—state ex rel. Price v. Weir, 
4 N.B.2d 553, 210 Ind. 606. 

Additional measures 
The court to which divorce action 
is removed on application for change 
of venue has authority to take ad¬ 
ditional measures as might become 
necessary in the proceedings of the 
case. 

Ohio.—^Kardacci v. Nardaccl, Com. 
PI., 86 N.E.2d 60. 

In Massachusetts, where an action 
was commenced in, and a decree of 
divorce was rendered by, the pro¬ 
bate court of the wrong county and 
the appellate court directed that ap¬ 
peal should be dismissed if libellant 
should move for, and obtain, trans¬ 
fer to the proper county within a 
specified time, but that otherwise 
the libel should be dismissed for 
want of jurisdiction, and the case 
was transferred to the probate court 
which had jurisdiction, such court 
should have proceeded to considera¬ 
tion and decision as if there had not 
been any previous hearing and de¬ 
cree. 

Mass.—Holt V. Holt, 153 N.B. 397, 
267 Mass. 114. 

Setting aside order for allowance 
pendente lite 

Court to which change of venue 
vras taken in divorce action had ju¬ 
risdiction to set aside order for 
27A C.J.S.—20 


support money and attorney’s fees 
entered by court in which action 
was originally brought. 

Ind.—State ex rel. Price v. Weir, 4 
N.B.2d 553, 210 Ind. 606. 

Transfer of motion in divorce pro¬ 
ceeding 

In granting a motion by defend¬ 
ant for a change of venue in an ac¬ 
tion for separation, the court di¬ 
rected the transfer also of plaintiff 
wife’s cross motion for alimony and 
counsel fee and for custody of a 
minor child. 

N.Y.—David v. David, 21 N.Y.S.2d 
468, affirmed 20 N.Y.S.2d 1008, 259 

App.Div. 905. 

« 

60. Ind.—State ex rel. Price v. 
Weir, 4 lSr.E.2d 553, 210 Ind. 606. 

Enforcing order for allowance pen¬ 
dente lite 

Court in which divorce action was 
originally brought was without pow¬ 
er, after change of venue had been 
perfected, to punish defendant for 
contempt for failure to comply with 
court order for support money and 
attorney’s fees, since court lost all 
jurisdiction of cause. 

Ind.—State ex rel. Price v. Weir, su¬ 
pra. 

61. Mo.—^Rathke v. Rathke, 118 S. 
W.2d 77, 233 Mo.App. 74. 

62. Mo.—^Rathke v. Rathke, supra. 
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Time for trial 

In view of Rev.St.l929 § 915, St. 
Annot. § 915 p 1128, where the pa¬ 
pers were filed in the court of the 
county to which the venue was 
changed less than ten days before 
the commencement of a term, a trial 
on the merits could not be had at 
such term, and could not be had un¬ 
til the next following term, without 
the consent of the parties. 

Mo.—Rathke v. Rathke, supra. 
Granting alimony pendente lite 
Notwithstanding the papers were 
filed in the court of the county to 
which the venue was changed, less 
than ten days before the commence¬ 
ment of a particular term, such 
court could grant alimony pendente 
lite at such term. 

Mo.—^Rathke v. Rathke, supra. 

62.50 N.H.—^Jones v. Jones, 20 A.2d 
477, 91 N.H. 377. 

63. La.—Toume v. Tourne, 9 La. 
452. 

64. La.—Tourne v. Tourne, supra. 

64.5 Ark.—Troillet v. Troillet, 300 
S.W.2d 273, 227 Ark. 624. 

65- Pa.—^Earning v. Earning, 46 Pa- 
Super. 291. 

19 C.J. p 29 note 72 [c] (1). 

66. Pa.—^English v. English, 19 Pa. 
Super. 586. 
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menced before the required period had elapsed does 
not prevent the maintenance of the action, where, 
after such period had elapsed, plaintiff files an 
amended pleading stated a new cause of action and 
defendant answers on the merits.®*^ 

Under statutory requirements of inhabitancy or 
residence by plaintiff in the state or county for a 
specified period at the time of exhibiting the peti¬ 
tion, the date of filing of an amended petition has 
been regarded as controlling, so that the action is 


not premature where the amended pleading is filed 
after the required period has elapsed, even though 
the original petition was filed too soon.®® 

Under some statutes a suit may not be brought 
for a divorce on certain grounds until after the 
elapse of a certain time after the act complained 
of,®® or it may not be brought within a certain time 
after plaintiff first acquired knowledge of the ground 
of divorce,70 unless within an exception provided 
for by the statute.'^i 


67. Ark.—WicklifC v. Wickliff, 86 S. 
W.2d 653, 191 Ark. 411—Wood v. 
Wood. 27 S.W, 641, 59 Ark. 441. 28 
L.R.A. 157, 43 Am.S.R. 42. 

W.Va.—Gray v. Gray, 199 S.E. 361, 
120 W.Va. 498. 

SalJUissioiL to jxudsdlction 
Where a petition for divorce was 
filed before plaintiff had resided in 
the state for the required period, a 
supplemental petition was filed after 
the required period had elapsed, and, 
after the supplemental petition was 
filed, defendant filed a plea to the 
original petition without objection 
to the supplemental petition, a de¬ 
cree of divorce, which was not based 
on the original petition alone, was 
upheld, in view of circumstances 
showing defendant’s submission to 
the jurisdiction; it was said, how¬ 
ever, that the action of the trial 
court in permitting the filing of the 
supplemental petition was not a rea¬ 
sonable exercise of discretion and 
that it was not sanctioned as a prece¬ 
dent 

Conn.—Steele v. Steele, 35 Conn. 48. 
Ortgrinal action for support 
Where a wife brought an action 
for support against her husband be¬ 
fore she had been a resident in the 
state long enough to entitle her to 
maintain an action for divorce, and, 
after the required period of resi¬ 
dence had elapsed, filed a third para¬ 
graph of complaint for divorce, and 
later an amended complaint setting 
out the same facts as stated in the 
third paragraph, the fact that she 
had not resided in the state long 
enough to entitle her to maintain a 
suit for divorce at the time the suit 
for support was filed was not suffi¬ 
cient to sustain a contention that 
the complaint for divorce was pre¬ 
maturely filed. 

Ind.—^Roshniakowskl v. Roshniakow- 
ski, 72 N.B. 485, 34 Ind.App. 128. 

68. Tex.—Coleman v. Coleman, Civ. 

App., 20 S.W.2d 813. 

Original petition missing from rec¬ 
ord 

Where the original petition was 
not in the record and the date of 
filing was not proved, the filing of 
an amended petition has been re¬ 
garded as the institution of the suit 
for the purpose of determining 


whether there has been due com¬ 
pliance with requirements of resi¬ 
dence or inhabitancy by plaintiff for 
a specified period at the time the 
petition is exhibited. 

Tex.—^Lawler v. Lawler, Civ.App., 16 

S.W.2d 684. 

69. Zn N‘ew Jersey 

(1) Under Pub.L. c 187 p 494, 
Comp.St.Suppl.l924 § 62-3 a, Rev. 
Stl937 § 2:50-2, StAnnot. § 2:50-2, 
now N.J.S. 2A:34-2 (c), providing 
that divorce a vinculo may be de¬ 
creed for extreme cruelty but that 
no petition for divorce on such ground 
shall be filed until after six months 
from the date of the last act of cruel¬ 
ty complained of in the petition, the 
right to prosecute the action is post¬ 
poned for six months. 

N.J.—Coe V. Coe. 127 A. 39, 97 N.J. 

Bq. 67, affirmed 131 A. 922, 99 N.J. 

Eq. 422. 

Klein v. Klein, 140 A. 233, 6 N.J. 

Misc. 359. 

(2) The purpose of the postpone¬ 
ment is to give the injured party 
time to cool down and reflect before 
bringing action. 

N.J.—Coe V. Coe, supra. 

Klein v. Klein, supra. 

(3) The cause of action based on 
extreme cruelty and the right to a 
divorce therefor become vested or 
fixed when the act or acts of cruelty 
occur. 

N.J.—Hart v. Hart, 131 A. 903, 99 N.J. 

Eq. 373—Coe v. Coe, supra. 

Soos V. Soos, 185 A. 386, 14 N.J. 

Misc. 381—Klein v. Klein, supra. 

(4) In somewhat greater detail it 
has been stated that the cause of 
action vests when act or acts have 
been perpetrated which would be suf¬ 
ficient then to induce court to be¬ 
lieve that there is reasonable appre¬ 
hension of injury to health or life 
of aggrieved spouse. 

N.J.—Soos V. Soos, supra. 

(5) The starting point from which 
the period of six months is to be 
calculated is not postponed until the 
time of separation of husband and 
wife, and the right of action created 
by the commission of the act of 
cruelty is not lost by the fact that 
plaintiff continues thereafter to live 
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under the same roof with defendant 
husband. 

N.J.—Hart v. Hart, supra. 

(6) Where the petition sets up 
acts of cruelty which occurred prior 
to the six-months' period and which, 
under the proofs, are sufficient to 
constitute a cause of action, the in¬ 
clusion in the petition of allegations 
of acts of cruelty committed subse¬ 
quently and within the six-months’ 
period does not require the dismissal 
of the petition. 

N.J.—Soos v. Soos, supra. 

(7) If such subsequent acts are 
pleaded as constituting a breach of 
condition of alleged condonation, or 
as merely giving character to the 
earlier acts complained of, it is good 
pleading. 

N.J.—Soos V. Soos, supra. 

(8) If such subsequent acts are 
pleaded as part of the cause of ac¬ 
tion, the petition may be amended. 
N.J.—Soos V. Soos, supra. 

(9) Where the last act mentioned 
in the petition occurred within the 
six months' period but was not spe¬ 
cifically charged as an act of ex¬ 
treme cruelty complained of and was 
not so regarded by the parties, the 
chancellor had power to amend the 
petition by striking out the reference 
to such act, and a decree in favor of 
plaintiff was not reversible on the 
ground that the petition was prema¬ 
turely filed. 

N.J.—^Wallace v. Wallace, 164 A. 566, 
112 N.J.Eq. 292. 

(10) The statute does not apply to 
a counterclaim for divorce on the 
ground of extreme cruelty. 

N.J.—Morrone v. Morrone, 130 A.2d 
396, 44 N.J.Super. 305. 

Soos V. Soos, supra. 

70. N.C.—Clark v. Clark, 46 S.B. 342, 
133 N.C. 28—O'Connor v. O'Con¬ 
nor, 13 S.E. 887, 109 N.C. 139—Jack- 
son V. Jackson, ll S.E. 173, 105 N.C. 
433. 

19 C.J. p 97 note 19. 

71. N.C.—Smithdeal v. Smithdeal, 
174 S.E. 118, 206 N.C. 397—Ellis v. 
Ellis, 130 S.E. 7, 190 N.C. 418. 

19 C.J. p 97 note 19. 

Divorce on ground of separation 
An action under Pub.L.1931 c 72, 
as • amended by Pub.L.1933 c 163 
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In Louisiana a suit for divorce based on a judg¬ 
ment of separation from bed and board is prema¬ 
ture when instituted within the period specified by 
the applicable statute, after such judgment has be¬ 
come final.'^^ 

Questions as to prematurity of suit under stat¬ 
utes authorizing divorce for desertion for a speci¬ 
fied period are considered supra § 37; statutes au¬ 
thorizing suit after voluntary separation for a speci¬ 
fied period are discussed supra § 42. 

As to alleging in supplemental pleadings facts 
occurring pendente lite and as to changing or en¬ 
larging the cause of action by amendment of plead¬ 
ing in general see infra § 118. 


§ 87. - Laches 

As a general rule, the doctrine of laches Is applicable 
to suits for divorce, and long delay in commencing an ac¬ 
tion may, If unexplained, be ground for refusing a divorce. 

As a general rule, the doctrine of laches is ap¬ 
plicable to suits for divorce as well as to equitable 
causes generally,*^2.50 although it will not be strictly 
applied in such actions."2.55 Accordingly, while a 
suit for divorce need not be brought immediately 
after the grounds therefor arise,73 and while the 
court has declined to apply the doctrine of laches 
on the theory that, if a limitation is to be imposed, 
it would seem to be a matter within the province of 
the legislature and not of the court,74 jt has been 
held or recognized that long delay in applying there¬ 
for may be ground for refusing a divorce,^^ unless 


Michie Code 1935 § 1659 (a), griviniT 
either party the right to sue on the 
ground of separation for a specified 
period is within the exception con¬ 
tained in Consol.St. § 1661 as amend¬ 
ed by Pub.Li.l925 c 93, Michie Code 
1935 § 1661. 

N.C.—Smithdeal v. Smithdeal, 174 
S.E. 118, 206 N.C. 397. 

72. La.—Hill V. Hill, 38 So. 77, 114 
La. 117. 

72.50 N.J.—Gahn v. Gahn, 104 A.2d 
862, 30 N.J.Super. 427. 

Wis.—^Zlindra v. Zlindra, 32 N.W.2d 
656, 252 Wis. 606. 

72.55 Md.—^Miller v. Miller, 104 A.2d 
921, 264 Md. 509—Gold v. Gold, 62 
A.2d 540, 191 Md. 633. 

73. Puerto Hico.—Cruz v. Domin¬ 
guez, 8 Puerto Rico 551. 

74. Ohio.—Stark v. Stark, 28 Ohio 
N.P.,N.S., 36. 

75. N.J.—Gahn v. Gahn, 104 A.2d 
862, 30 N.J.Super. 427. 

Tarbell v. Tarbell, 199 A. 67, 123 
N.J.Bq. 581—Bartow v. Bartow, 
Ch., 122 A. 888. 

Pa.—Hoffman v. Hoffman, Com.Pl., 
31 Del.Co. 134—^Werner v. Werner, 
Com.Pl., 21 Northumb.Leg.J. 143. 
19 C.J. p 97 note 27. 

Presumption of condonation from 
lapse of time in general see infra 
§ 123 (9). 

Other statement 

It has been stated that at common 
law, the court having jurisdiction 
sometimes refused relief for unlaw¬ 
ful delay in making application for 
divorce, such principle being subse¬ 
quently embodied in English Divorce 
Act, referring question to court’s 
sound legal discretion. 

N.C.—Garris v. Garris, 124 S.B. 314, 
188 N.C. 321. 

Oood faith 

Long delay in bringing an action in 
divorce after a separation casts doubt 
on the good faith of plaintiff. 


Pa.—Orme v. Orme, 110 A.2d 870, 177 
Pa.Super. 209. 

Adultery 

A husband, failing to bring suit for 
divorce on ground of wife’s adultery 
until years dim relevant contrary 
proof, loses right to relief. 

N.J.—Duerner v. Duerner, 61 A.2d 
307, 142 N.J.Bq. 769. 4 A.L.R.2d 
1319. 

Cruelty 

Where acts of cruelty complained 
of occurred in 1920, 1923, and 1924, 
the libel was dated October, 1924, 
and was served on libelee on Jan. 27, 
1925, the delay did not bar the main¬ 
tenance of the libel. 

Mass.—^Ripley v. Ripley, 155 N.B. 

658, 259 Mass. 26. 

Indignities 

A delay of more than seventeen 
years after the alleged indignities of 
which libelant complained in action 
for divorce had a direct bearing on 
the good faith of the libelant and his 
motive in bringing the action, in 
view of fact that a decree of divorce 
would terminate an existing court 
order for the wife’s support. 

Pa.—Garroway v. Garroway, 65 A. 2d 
414, 361 Pa. 464. 

Insanity 

A sane person who marries an in¬ 
sane person, not knowing of the in¬ 
sanity, must act promptly on learn¬ 
ing the facts, and, if after acquiring 
knowledge, the sane person continues 
the marital relation, he cannot ob¬ 
tain divorce on the ground of insani¬ 
ty. 

Miss.—^McIntosh v. McIntosh, 117 So. 
352, 151 Miss. 78. 

Statutory provisions 

(1) In some jurisdictions statutes 
provide that a divorce must be de¬ 
nied, at least in some cases, where 
there is an unreasonable lapse of 
time before the commencement of 
the action and that the unreasonable 
lapse of time is such delay in com¬ 
mencing the action as establishes the 
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presumption that there has been con¬ 
nivance, collusion, or condonation of 
the offense, or full acquiescence in 
the same with intent to continue the 
marriage relation notwithstanding 
the commission of the offense. 

Cal.—Dee v. Dee, 261 P. 501, 87 C.A. 
17. 

Idaho.—Joliffe v. Joliffe, 278 P.2d 
200, 76 Idaho 95. 

Mont.—Ward v. Ward, 264 P. 667, 81 
Mont. 687. 

N.D.—^Hayhurst v. Hayhurst, 256 N. 

W. 413, 65 N.D. 25. 

19 C.J. p 97 note 27 [b]. 

(2) One of main objects of statute 
is to prevent collusion or fraud. 

Cal.—^Price v. Price, 249 P.2d 841, 114 

C.A.2d 176—^Hansen v. Hansen, 261 
P. 503, 86 C.A. 744. 

(3) Since no definite time is fixed 
as being the lapse of an unreason¬ 
able time, the question whether the 
delay is reasonable or authorized 
must be decided in the light of the 
circumstances peculiar to each par¬ 
ticular case. 

Cal.—Strupelle v. Strupelle, 211 P. 
248, 59 C.A. 526. 

(4) There was no unreasonable 
lapse of time which would bar the 
action, where, under the facts al¬ 
leged and proved, the presumptions 
of connivance, collusion, condonation, 
or acquiescence could not arise. 

Cal.—Thomson v. Thomson, 53 P. 403, 

121 C. 11, 12. 

N.D.—^Hayhurst v. Hayhurst, 256 N. 
W. 413, 66 N.D. 25. 

(5) In holding that denial of di¬ 
vorce was not required on the ground 
that there had been unreasonable 
lapse of time, it has been laid down 
that willful desertion is a continu¬ 
ing cause of action or offense. 

Cal.—Van Ness v. Van Ness, 89 P.2d 
166, 32 C.A.2d 66—Dee v. Dee, 261 
P. 501, 87 C.A. 17. 

N.D.—^Hayhurst v. Hayhurst, supra. 
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a satisfactory excuse is shown for the delayJ® i Delay in bringing suit may be excused by lack of 


(6) A like rule has been announced 
as to willful neglect. 

Cal.—^Dee v. Dee, supra. 

(7) The fact that the desertion 
commenced many years prior to the 
commencement of the action does not 
of itself require the denial of a di¬ 
vorce. 

Cal.—Dee v. Dee, supra. 

N.D.—Hayhurst v. Hayhurst, supra. 

(8) A like rule has been recognized 
in respect of willful neglect. 

Cal.—^Dee v. Dee, supra. 

(9) It has apparently been recog¬ 
nized, however, that mere lapse of 
time may of itself be sufficient to re¬ 
quire denial of a divorce for deser¬ 
tion. 

Cal.—^Keefer v. Keefer, 259 P. 453, 85 

C.A. 372. 

(10) A finding that a husband with¬ 
out just cause or excuse and with in¬ 
tent to desert his wife voluntarily 
separated himself from her, and has 
willfully and voluntarily lived sepa¬ 
rate and apart from her for nearly 
nine years, is inconsistent with the 
existence of connivance, condonation, 
or collusion by the wife which would 
establish that her delay in bringing 
the action was unreasonable. 

Cal.—Strupelle v. Strupelle, 211 P. 

248, 59 C.A. 526. 

(11) Action for divorce for deser¬ 
tion was not subject to defense of 
unreasonable lapse of time before 
commencement of action, although 
action "was not commenced until ap¬ 
proximately thirteen years after de¬ 
fendant left plaintiff. 

N.D.—^Hayhurst v. Hayhurst, 256 N. 

W. 413, C5 N.D. 25. 

(12) It has been held that denial 
of divorce to a husband on the 
ground of desertion was not required 
because of unreasonable lapse of time 
in commencing action where the hus¬ 
band set up his claim in a cross 
complaint filed in an action for di¬ 
vorce commenced by the wife by fil¬ 
ing a complaint in July, 1936, and 
where evMence warranted finding 
that wife’s desertion was willfully 
commenced in October, 1932, and 
willfully continued down to date of 
filing of complaint. 

Cal.—^Van Ness v. Van Ness, 89 P. 

2d 166, 32 C.A.2d 66. 

(13) Where plaintiff wife condoned 
extreme cruelty by dismissing di¬ 
vorce suit upon agreement that de¬ 
fendant would refrain from acts of 
unkindness, the condonation carried 
with it the condition subsequent that 
plaintiff should be treated with con¬ 
jugal kindness, and, where defendant 
over three years thereafter broke the 
condition, the original cause of ac¬ 
tion was revived and plaintiff was 
not guilty of “unreasonable delay,” 


where she brought a second suit 
within a few days thereafter. 

Cal.—^Neeley v. Neeley, 176 P. 163, 179 
C. 232. 

(14) Whether or not there has been 
an unreasonable lapse of time in 
bringing action is for the trial court 
to determine. 

Cal.—^Moffitt V. Moffitt, 18 P.2d 387, 
128 C.A. 676—^Hansen v. Hansen, 
261 P. 503, 86 C.A. 744. 

N.D.—^Hayhurst v. Hayhurst, supra. 

Xn G-eoxgia, while mere lapse of 
time is not a bar to the suit, it may 
be considered and, if not satisfactori¬ 
ly explained, it may be good ground 
for refusing a divorce. 

Ga.—Flynn v. Flynn, 101 S.E. 806. 
149 Ga. 693—^Mosely v. Mosely, 67 
Ga. 92. 

Zn XCissonrl 

(1) The fact that plaintiff wife had 
delayed more than nine years to seek 
a divorce a mensa et thoro on the 
ground of the husband’s adultery 
was given weight in denying a di¬ 
vorce on that ground where the al¬ 
leged adultery was committed in a 
foreign country while both parties 
were domiciled there and the period 
of more than nine years had run 
before either party had come to Mis¬ 
souri. 

Mo.—Stokes V. Stokes, 1 Mo. 320. 

(2) It has been stated broadly, 
however, that in a divorce action, 
the public, a third party to such ac¬ 
tion, does not lose by laches, and 
that there is a maxim that “Nothing 
is concluded against the judge.” 

Mo.—^Milster v. Milster, 209 S.W. 620, 
200 Mo.App. 603. 

76. Ga.—^Flynn v. Flynn, 101 S.B. 
806, 149 Ga. 693. 

Md.—Gold V. Gold, 62 A.2d 540, 191 
Md. 533. 

Mich.—^Vance v. Vance, 2 N.W.2d 507, 
300 Mich. 570. 

N.J.—^Duerner v. Duerner, 61 A.2d 
307, 142 N.J.Eq. 759, 4 A.L.R.2d 
1319. 

19 C.J. p 97 notes 27, 28. 

Residence abroad 

(1) Complainant’s residence abroad 
did not of itself constitute an excuse 
for laches. 

N.J.—^Barker v. Barker, 53 A. 4, 63 
N.J.BQ. 593. 

(2) In absence of proof of the law 
of Michigan, it must be presumed 
that wife, who had maintained a 
separate domicile in Michigan, could 
have filed action for divorce in that 
state on grounds of willful desertion, 
willful neglect, and extreme cruelty, 
although husband was a resident of 
Canada, and hence residence of hus¬ 
band in Canada did not prevent stat¬ 
ute, requiring denial of divorce for 
unreasonable lapse of time before 

308 


commencement of action, from run¬ 
ning against such causes of action 
for divorce. 

Idaho.—Jolllffe v. Jolliffe, 278 P‘>d 

200. 76 Idaho 95. 

Negotiations 

Defendant in divorce action could 
not urge that plaintiff had been guilty 
of laches, in view of written stipula¬ 
tion signed by parties to effect that 
they were negotiating In settlement 
of property rights and questions of 
alimony, court costs, and attorney's 
fees. 

Colo.—^Nelson v. Nelson, 161 P.2d 780 
114 Colo. 31. 

Possibility of reconciliation 
Where husband and wife were 
in continual negotiation over support 
and education of children from time 
of their separation, contention of 
wife that husband was guilty of 
laches in bringing action for divorce 
could not be sustained, since plain¬ 
tiff in a divorce action should not be 
charged with laches as long as there 
is possibility of reconciliation. 

Conn.—^Dochelll v. Dochelli, 6 A.2d 
324, 125 Conn. 468. 

Husband’s dominance over wife 
Wife was not estopped by laches 
from suing for divorce, where no un¬ 
reasonable time expired prior to com¬ 
mencement of suit, and record 
showed that complaint was filed im¬ 
mediately upon separation of par¬ 
ties, which was termination of hus¬ 
band’s dominance over wife. 

Ill.—Thomas v. Thomas, 198 N.E. 

201, 361 Ill. 376. 

Prior action 

Husband would not be denied a di¬ 
vorce for desertion, on ground that 
he was guilty of bad faith in failing 
to file the action until about seven 
years after he was denied a divorce 
on ground of indignities, where the 
husband brought the second divorce 
action as soon as his present counsel 
advised him that the judgment in the 
first action was not res judicata in 
the second action. 

Pa.—^Larsen v. Larsen, 132 A.2d 883, 
184 Pa.Super. 221, affirmed 141 A.2d 
353, 392 Pa. 609. 

Statutory provlsious 

(1) Under certain statutes provid¬ 
ing that divorce shall be denied in 
certain cases where there is an un¬ 
reasonable delay before the com¬ 
mencement of the action, that un¬ 
reasonable lapse of time is such a 
delay in commencing the action as 
establishes the presumption that 
there has been connivance, collusion, 
condonation, or acquiescence, and 
that such a presumption may be re¬ 
butted by showing reasonable 
grounds for delay, it is not necessary, 
to rebut the presumption, that a 
showing of defendant’s legal disabili- 
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knowledge of the offense,*^7 poverty of complain¬ 
ant,^8 or unwillingness to involve members of the 
family of petitioner in family difficulties.^^ 

The view has been taken, however, that plaintiff 
may not be charged with laches in the absence of 
a showing of disadvantage to defendant,80 and that, 
in the absence of statutory limitations, mere delay, 
without a showing of facts indicative of bad faith, 
condonation, or the like, is not a bar,80.5 particularly 
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where the wife seeks a divorce.®^ So a wife’s de¬ 
lay in bringing suit for adultery will not be so 
strictly charged against her where she has not co¬ 
habited with her husband, since she ascertained the 
fact of its commission,*82 and it has been held that 
the delay of a wife in bringing suit for divorce on 
the ground of the husband’s impotency will not bar 
her right to a decree but will be considered merely 
as a fact in connection with the other evidence.88 


ty be made, but evidence showing 
that delay was reasonable is suffi¬ 
cient. 

Cal.—Morgan v. Morgan, 213 P. 993, 
190 C. 622. 

(2) So action for divorce for ha¬ 
bitual intemperance was not barred 
where, although the cause of action 
arose nine years prior to suit, de¬ 
fendant was for nearly six years of 
such time in the custody and under 
the control of an institution for the 
insane, suffering from alcoholism. 

Cal.—Morgan v. Morgan, supra. 

(3) Under such statutes, husband's 
delay in commencing divorce suit 
for wife's desertion and cruel treat¬ 
ment until wife was cured of disease 
did not bar relief. 

Mont.—^Ward v. Ward, 264 P. 667, 81 
Mont. 587, 

(4) A delay of nine years in bring¬ 
ing an action for divorce on the 
ground of desertion by the husband 
did not establish a presumption of 
acquiescence in the desertion with 
Intent to continue the marriage rela¬ 
tion, within the statute, where, in 
the meantime, the wife had heard 
nothing from her husband, and had 
brought a prior action for divorce in 
which the trial judge had stated her 
proof was insuflfeient, but had not 
thereafter given her an opportunity 
to adduce additional proof. 

Cal.—Strupelle v. Strupelle, 21 P. 

248, 59 C.A. 526. 

Delay held not excused 
N.J.—Duerner v. Duerner, 61 A.2d 
307, 142 N.J.Eq. 759, 4 A.L.R.2d 
1319. 

77. N.J.—Langhans v. Langhans, 
120 A. 200, 94 N.J.Eq. 366. 

19 C.J. p 97 note 29. 

Concealment of physical affliction 
Husband’s delay after learning of 
wife's epilepsy did not preclude di¬ 
vorce, where it was not shown that 
husband had known of wife’s fraudu¬ 
lent concealment of condition exist¬ 
ing before marriage. 

Conn.—^Vendetto v. Vendetto, 161 A. 
392, 115 Conn. 303. 

78. Cal.—Dee v. Dee, 261 P. 501, 87 
C.A. 17. 

19 C.J. p 97 note 30. 

Desertion 

Where husband left wife in 1930 
without explanation, requiring her to 


support herself and three children, 
and wife testified she had not filed 
action sooner because financially un¬ 
able to do so, wife was not precluded 
by long delay from demanding di¬ 
vorce on ground of desertion. 

Cal.—^Washington v. Washington, 205 
P.2d 736, 91 C.A.2d 811. 

79. N.T.—^Burr v. Burr, 10 Paige 20, 
afllrmed 7 Hill 207. 

80. Conn.—Dochelli v. Dochelli, 6 A. 
2d 324, 125 Conn. 468. 

80.5 Fla.—Epstein v. Epstein, 73 So. 
2 d 281. 

Md.—Miller v. Miller, 104 A.2d 921, 
264 Md. 509. 

N.Y.—^Morrongiello v. Morrongiello, 
47 N.Y.S.2d 413. 

Other statements of rule 

(1) Divorce proceedings are not 
strictly equitable proceedings, and 
laches cannot be set up as a defense 
therein unless it amounts to acquies¬ 
cence in the nature of implied con¬ 
sent, from which the court can con¬ 
sider that it should not invoke its 
enforcement powers because there 
has been too much lack of diligence 
to warrant judicial action. 

Md.—Gold V. Gold, 62 A.2d 540, 191 
Md. 533. 

(2) Delay in bringing suit for di¬ 
vorce after discovery of offense con¬ 
stituting ground therefor does not 
bar suit, but is circumstance open to 
observation and may determine court 
against granting relief, since court 
may infer insincerity in complaint, 
or acquiescence in, or condonation of, 
injury, if interval be very long be¬ 
tween time and when petitioner 
learned of offense and date of bring¬ 
ing suit. 

N.J.—^Duerner v. Duerner, 61 A.2d 
307, 142 N.J.Eq. 759, 4 A.L.R.2d 
1319. 

Void decree 

(1) The lapse of ten years between 
time of entry of void divorce decree 
obtained by one spouse and filing of 
divorce action by other spouse did 
not constitute laches, which would 
require denial of divorce to latter 
spouse. 

Ill.—Ludwig V. Ludwig, 107 N.E.2d 
848, 413 Ill. 44. 

Riddlesbarger v. Riddlesbarger, 
83 N.E.2d 382, 336 Ill.App. 266. 
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(2) Wife could not defend hus¬ 
band's divorce action on ground of 
laches where husband waited until 
six years had elapsed since entry of 
invalid Mexican divorce decree, and 
four years had elapsed since wife’s 
remarriage in reliance on divorce de¬ 
cree, before husband instituted di¬ 
vorce action in New York. 

N.Y.—Cirone v. Cirone, 82 N.Y.S.2d 
780. 

81. Pa.—^Yeager v. Yeager, 19 Pa. 
Dist. 726, 727. 

Alexander v. Alexander, Com.Pl., 
93 Pittsb.Leg.J. 446. 

Evidence to be closely scanned 
The court said, however, “that tbfi 
remoteness of the occurrences relied 
upon should be treated as a reason 
for closely scanning the evidence by 
which they are sought to be estab¬ 
lished, and for rigidly insisting upon 
the strictest measure of accuracy 
and precision in their proof.’’ 

Pa.—^Yeager v. Yeager, 19 Pa.Dist. 
726, 727. 

Cross action 

Where husband began action for 
absolute divorce on ground of two 
years separation, wife’s cross action 
for divorce from bed and board on 
ground of abandonment and cruel 
treatment which endangered her life 
and indignities offered to her person 
rendering her condition intolerable 
and life burdensome was not barred 
by laches because separation took 
place seven years before filing of 
cross action. 

N.C.—Nall V. Nall, 50 S.E.2d 737, 229 
N.C. 598. 

82. Mich.—^Johnson v. Johnson, 15 N. 
W. 462, 60 Mich. 293. 

N.J.—Cummins v. Cummins, 15 N.J. 
Eq. 138. 

19 C.J. p 98 note 33. 

83. Ill.—Grosvenor v. Grosvenor, 194 
I11.APP. 662. 

Eeasouable delay approved 
The law approves reasonable delay 
rather than haste in seeking a sepa¬ 
ration on grounds of impotency, es¬ 
pecially where doubt exists in libel¬ 
ant's mind as to whether she herself 
might not be at fault. 

Me.—Lausier v. Lausier, 124 A. 682 , 
123 Me. 530. 
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§ 88. -Statutes of Limitations 

Doctrines of limitations have been held not strictly 
applicable to divorce actions, although in some Jurisdic¬ 
tions statutes require divorce suits to be brought within 
a certain time. 

It has been broadly stated that doctrines of limita¬ 
tions are not strictly applicable to divorce ac- 
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tions, 83.50 and in some j‘urisdictions there are no 
statutes of limitations applicable to divorce ac- 
tions.84 In other jurisdictions statutes require di¬ 
vorce suits to be brought within a certain time 
either after the offense was committed,85 or after 
the discovery of the offense.86 The fact that a 
cause of action for separation on the ground of 


83.50 Md.—Miller v. Miller, 104 A.2d 
921, 264 Md. 509. 

8^ Ga,—Flynn v. Flynn, 101 S.E. 
806. 149 Ga. 693. 

N.J.—^Hunger v. Hunger, 90 A.2d 539, 
21 N.J.Super. 49, affirmed 95 A,2d 
153, 24 N.J.Super. 574. 

Ohio.—Stark v. Stark, 28 Ohio N.P., 
N.S., 36. 

W-Va.—Kittle v. Kittle, 102 S.B. 799, 
86 W.Va. 46. 

19 C.J. p 97 note 22. 

Laches see supra § 87. 

Applicability of general statute im¬ 
posing limitation in cases not oth¬ 
erwise provided for see Limita¬ 
tions of Actions § 103. 

Xa North Carolina 

(1) It has been said that, “at com¬ 

mon law there was in strictness no 
statute of limitations barring a di¬ 
vorce proceeding. . . . Under our 

statute of limitations there is no pro¬ 
vision which in express terms bars a 
divorce." 

N.C.—Garris v. Garris, 124 S.E. 314, 
315, 188 N.C. 321. 

(2) Where husband began action 
for absolute divorce on ground of 
two years separation, wife’s cross 
action for divorce from bed and 
board on ground of abandonment and 
cruel treatment which endangered 
her life and indignities offered to 
her person rendering her condition 
intolerable and life burdensome was 
not barred by statute of limitations 
because separation took place seven 
years before filing of cross action. 
N.C.—^Nall V. Nall, 50 S.E.2d 737, 229 

N.C. 598. 

85. In Arkansas 

(1) Under a statute providing that 
plaintiff to obtain a divorce, must 
prove that the cause occurred or ex¬ 
isted within five years next before 
commencement of suit, suit for di¬ 
vorce for desertion need not be com¬ 
menced within five years after the 
original act of desertion, because de¬ 
sertion is a continuing offense, and 
“exists” so long as the desertion con¬ 
tinues. 

Ark.—Wickliff v. Wickliff, 86 S.W. 
2d 553, 191 Ark. 411—Poe v. Poe, 
188 S.W. 1190, 125 Ark. 391. 

(2) While, where a wife commit¬ 
ted such indignities as rendered the 
continuation of the marital relation 
so unbearable that the husband was 
compelled to leave home, his action 
based on the indignities as such was 
barred by such statute because not 


brought within five years, the action 
based on the wife’s desertion result¬ 
ing from the circumstances was not 
barred since it was a continuing of¬ 
fense. 

Ark.—Wickliff v. Wickliff, supra. 

Xn KentTLoky 

(1) In view of St. § 2120 providing 
that “an action for divorce must be 
brought within five years next after 
the doing of the act complained of," 
and Civ.Code § 423 subs. 3, providing 
that plaintiff, to obtain a divorce, 
must allege and prove that the cause 
of divorce occurred or existed with¬ 
in five years next before the com¬ 
mencement of the action, it was prop¬ 
er to sustain a demurrer to, and to 
dismiss, the petition where the facts 
pleaded showed that the acts com¬ 
plained of occurred more than five 
years before the commencement of 
the action. 

Ky.—Huston v. Huston, 150 S.W. 386, 

150 Ky. 353. 

(2) Granting of divorce to wife on 
counterclaim alleging cruel and in¬ 
human treatment before separation 
more than five years prior to the fil¬ 
ing of the petition was unauthorized. 
Ky.—^Ward v. Ward, 281 S.W. 801, 213 

Ky. 606. 

(3) The view has been expressed, 
however, that the fact that defend¬ 
ant would be barred by § 2120 from 
proceeding as plaintiff does not nec¬ 
essarily bar her from relying upon 
acts occurring more than five years 
previous as countergrounds for di¬ 
vorce in answer to the husband’s 
suit. 

Ky.—^Johnson v. Johnson, 209 S.W. 

385, 183 Ky. 421. 

(4) § 2120 does not prohibit the 
granting of a divorce to parties who 
have lived apart for more than five 
years, where the ground of divorce 
is that they have lived apart for five 
years next preceding the action. 

Ky.—Clark v. Clark, 63 S.W. 644 21 

Ky.L. 955. 

(5) “Condemnation for felony,” as 
a ground of divorce, does not refer 
to conviction merely, but exists as 
long as the judgment is in force, and 
hence the cause is not barred be¬ 
cause not brought within five years 
from the conviction. It may be 
brought at any time during the im¬ 
prisonment or within five years from 
the termination thereof. 

Ky.—^Davis v. Davis, 43 S.W. 168, 
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102 Ky. 440, 19 Ky.L. 1520, 39 LR. 

A. 403. 

(6) It has been said that § 2120 
is purely an act of limitation. 

Ky.—Johnson v. Johnson, supra. 

XxL Montana 

(1) Where divorce is sought on the 
ground of defendant’s conviction of a 
felony, the action must be com¬ 
menced within two years after the 
conviction. 

Mont.—^Franklin v. Franklin, 106 P. 

353, 40 Mont. 348, 26 L.R.A.,N.S.* 

490, 20 Ann.Cas. 339. 

(2) In Rev.Codes 1921 § 6738, 

which includes in the definition of 
extreme cruelty as ground for di¬ 
vorce the limitation “existing and 
persisted in for a period of one year 
immediately before the commence¬ 
ment of the action for divorce” after 
a recital of various acts of cruelty, 
the phrase “immediately before the 
commencement of the action for di¬ 
vorce” means that the action must 
be commenced within a reasonable 
time, under the attending circum¬ 
stances, and without unnecessary de¬ 
lay, after the right of action accrues 
and while it is still existing. 

Mont.—^Putnam v. Putnam, 282 P. 

855, 86 Mont. 135. 

(3) In this connection it has been 
said that the legislature used the 
word “immediately” designedly, and 
must be presumed to have known its 
legal effect. 

Mont.—Putnam v. Putnam, supra. 

(4) In accordance with the forego¬ 
ing rules, it has been held that a 
husband commencing suit for divorce 
on ground of cruelty more than year 
after he left home because of wife’s 
cruelty could not maintain action. 
Mont.—Putnam v. Putnam, supra. 

Xa Oregon a person who has not 
resided in the state a year cannot 
sue for a divorce. Hence the statute 
requiring divorce suits to be brought 
within a year after the offense is 
committed does not bar a suit in¬ 
stituted shortly after the expiration 
of the first year of plaintiff’s resi¬ 
dence in the state, although the cause 
of action accrued more than a year 
before that time. 

Or.—Jacobson v. Jacobson, 6 P. 567, 

11 Or. 454. 

86- xn Alabama, the words “within 
one year after the discovery of the 
act . . . charged” as used in a 

divorce statute did not apply to suits 
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cruelty is barred by lapse of time does not prevent I port, where defendant husband has refused to sup- 
the maintenance of an action for separation and sup- I port plaintiff after demand by her.^*^ 

B. PARTIES, PROCESS, AND INCIDENTAL PROCEEDINGS 


§ 89. Parties Plaintiff 

The right to seek a divorce beiongs oniy to one or the 
other of the spouses and is strictiy personai to the party 
aggrieved. In the absence of a statute to the contrary, 
a person under a disabiiity usuaiiy can oniy maintain an 
action for divorce through a guardian or next friend, ai- 
though it is generaliy heid that a divorce suit cannot be 
prosecuted in behaif of an insane piaintiff by his iegai 
representative. 

Since a marriage cannot be dissolved except by 
the consent and the intelligent exercise of the will of 
one of the parties,87*50 the right to sue for divorce 
belongs only to one or the other of the spouses,88 
and is strictly personal to the party aggrieved.88.6 
It is not the marital offense in itself that works the 


dissolution of the marriage union, but rather it is 
the will and volition of the party aggrieved that 
invokes the judicial process to review the wrong 
and grant the relief.88.io No matter what or how 
many valid grounds for divorce exist, it is only by 
the decision and will, or personal instigation, of the 
party aggrieved that an action for divorce may be 

brought.88.16 

While at common law a suit for divorce could not 
be brought by a wife in her own name, but was 
required to be done by a next friend,8 8 under the 
various statutes, a married woman, unless otherwise 
disabled, may sue in her own name, without the in¬ 
tervention of a next friend, for divorce,80 or for a 


based on an act of cruelty but only 
on an act of adultery. 

Ala.—Smedley v. Smedley, 30 Ala. 

714. 

In New Tork 

(1) Under Code Civ.Proc. § 1768, 
Civ.Pract.Act § 1153, a suit for di¬ 
vorce on the ground of adultery must 
be commenced within five years aft¬ 
er the discovery of the offense by 
plaintiff. 

N.Y.—^Ackerman v. Ackerman, 93 N.B. 

192, 200 N.T. 72. 

(2) The statute does not run while 
defendant is without the jurisdiction 
of the court so that process cannot be 
served upon him. 

N.Y.—Gouch V. Gouch, 127 N.Y.S. 476, 

69 Misc. 436. 

(3) Such statute is a statute of 
limitations merely destroying the 
remedy without affecting the cause 
of action, and hence the limitation is 
subject to the exception in Code Civ. 
Proc. § 401, Civ.Pract.Act § 19, de¬ 
claring that if, when a cause of ac¬ 
tion accrues against a person, he is 
without the state, the action may be 
commenced within the time limited 
therefor, after his return into the 
state; and an action for divorce by 
a wife against her nonresident hus¬ 
band is not barred, although she did 
not begin the action within five years 
after the discovery of her husband’s 
adultery, and although she might 
have commenced the action by sub¬ 
stituted service of process under § 
435 et sea. 

N.Y.—^Ackerman v. Ackerman, supra. 

(4) Where the act complained of 
consists of a continuous adulterous 
cohabitation, the statute begins to 
run from the time when plaintiff ac- 
Quired knowledge thereof, and not 
from any subsequent act of adultery 
committed during such cohabitation. 


N.Y.—^Ackerman v. Ackerman, supra, 

followed in Coyne v. Coyne, 67 N.T. 

S. 2d 488, 271 App.Div. 895, afOlrmed 

79 N.E.2d 748, 297 N.Y. 927. 

19 C.J. p 97 note 25 [a] (3). 

(5) So where wife knows that 
husband has openly cohabited with 
another for more than five years pri¬ 
or to commencement of wife’s action 
of divorce on ground of adultery, ac¬ 
tion is barred, although such cohab¬ 
itation may have continued down to 
time of commencement of action. 

N.Y.—Berkley v. Berkley, 142 N.Y.S. 

2d 273. 

(6) WTiere the record of a former 
trial disclosed that the alleged im¬ 
proper relations of defendant with 
another existed ten years before, and 
that plaintiff had had full knowledge 
thereof, he cannot rely thereon. 

N.T.—^Beauley v. Beauley, 191 N.Y.S. 

398, 199 App.Div. 280. 

In. Wisconsiii, under Rev.St. c 111, 

§ 13 subd 3, which was adopted from 
a New York statute except that the 
period of three years was substi¬ 
tuted for the period of five years in 
the New York statute, the view was 
taken that, in accordance with the 
construction of the similar statute 
by the courts of New York, an action ] 
for divorce for adultery would be 
barred if the statute were duly plead¬ 
ed, where plaintiff was chargeable 
with notice more than three years 
before the action was commenced of 
defendant’s continued adulterous re¬ 
lations with another, notwithstand¬ 
ing such relations continued until 
the action was commenced. 

Wis.—^Dutcher v. Dutcher, 39 Wis. 

651. 

87. N.Y.—^Branch v. Branch, 254 N. 

T. S. 696, 142 Misc. 464. 

87.50 Ohio.—Shenk v. Shenk, 135 N. 

E.2d 436, 100 Ohio App. 32. 
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88 . Ga.—Bentley v. Bentley, 102 S.E. 

21, 149 Ga. 707. 17 A.L.R. 896. 

19 C.J. p 98 note 35. 

88.5 Cal.—Pulos v. Pulos, 295 P.2d 
907, 140 C.A.2d 913—Cohen v. Co¬ 
hen, 166 P.2d 622, 73 C.A.2d 330. 

Fla.—Scott V. Scott, 45 So.2d 878. 

Ga.—^Huguley v. Huguley, 51 S.E.2d 
446, 204 Ga. 692—Sternberg v. 

Sternberg, 46 S.E.2d 349, 203 Ga. 
298--Phillips v. Phillips, 45 S.E.2d 
621, 203 Ga. 106. 

Ky.—^Johnson v. Johnson, 170 S.W.2d 
889, 294 Ky. 77. 

Mo.—^Hinkle v. Lovelace, 102 S.W. 
1015, 204 Mo. 208, 11 L.R.A.,N.S., 
730, 120 Am.S.H. 698, 11 Ann.Cas. 
794. 

Higginbotham v. Higginbotham, 
App., 146 S.W.2d 856, certiorari 
quashed State ex rel. Higginbotham 
V. Hughes, 156 S.W.2d 650, 348 Mo. 
1073. 

N.Y.—^Mohrmann v. Kob, 61 N.E.2d 
921, 291 N.Y. 181, 149 A.L.R. 1274. 
Ohio.—Shenk v. Shenk, 135 N.B.2d 
436, 100 Ohio App. 32. 

19 C.J. p 98 note 35. 

Substitution of personal representa¬ 
tive on death of party see infra 
§ 100 . 

Tor absolute divorce 
N.T.—^In re Application of Babush¬ 
kin, 29 N.Y.S.2d 162, 176 Misc. 911, 
affirmed 32 N.Y.S.2d 124, 263 App. 
Div. 716. 

88.10 Ohio.—Shenk v. Shenk, 135 N. 

E.2d 436, 100 Ohio App. 32. 

88.15 Fla.—Scott V. Scott, 45 So.2d 
878. 

Ohio.—Shenk v. Shenk, 135 N.E.2d 
436, 100 Ohio App. 32. 

89. Tenn.—^Hawkins v. Hawkins, 4 
Sneed 105. 

19 C.J. p 98 note 36. 

90. N.Y.—Smentek v. Smentek, 46 
N.Y.S.2d 115. 
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limited divorce, such as a suit for separation.^®-® 

Under some statutes, and in some jurisdictions in 
the absence of statutory authorization, it has been 
held that an infant must prosecute an action for 
divorce by his or her next friend or guardian,®^ 
but the absence of a guardian ad litem for plain¬ 
tiff has been held not to deprive the court of juris- 
diction.®!*® Where a statute permits infants of a 
certain age to enter into a valid contract of mar- 
riage, however, it has been held that an infant may 
maintain an action for divorce without the neces¬ 
sity of a next friend or guardian ad litem.®^ Under 
a statute excepting married women from a re¬ 
quirement that an action of a person who is under 
disability must be brought by his guardian, curator, 


or committee, an action of an infant married woman 
for divorce need not be brought by guardian or next 
friend, but may be maintained by her in her own 

name.®2.5 

Insane or incompetent person. An insane person 
cannot bring an action for divorce in his own 
right.®2.io Where authorized by statute, a suit 
for divorce may be prosecuted in the name and on 
behalf of an insane person by his legal representa¬ 
tive, such as his guardian, committee, or next 
friend.®® In the absence of statutory authoriza¬ 
tion, however, a divorce suit cannot be prosecuted 
in behalf of an insane plaintiff by his legal repre- 
sentative,®^ notwithstanding any hardship which 


Pa.—Mitchell v. Mitchell, 12 Pa.Dist. 
& Co. 574, 25 Luz.Leg.Reg. 177— 
Bruder v. Bruder, 9 Pa.Dist. & Co. 
80, 12 Iieh.Co.L..J. 39. 

19 C.J. p 98 note 38. 

90.5 K.Y. —Gargrlulo v. Gargrlulo, 137 
N.Y.S.2d 886, 207 Misc. 427. 

91. Mass.—Cohn v. Carlisle, 37 N.B. 

2d 260. 310 Mass. 126. 

Pa.—Mitchell v. Mitchell, 12 Pa.Dlst. 
& Co. 674, 25 Luz.Lieir-Hear. 17"-— 
Bruder v. Bruder, 9 Pa.Dlst. & Co. 
80, 12 Leh.Co.L.J 39—Coven v. 
Coven, 6 Pa.T)lat. & Co. 794, 17 Del. 
Co. 217, 5 Wash.Co. 105, 39 York 
Leg.Rec. 109, 2 Somerset Leg.J. 
553, 3 Somerset Leg'.J. 231, 

19 C.J. p 98 notes 39, 40. 

Right of personal representative to 
bring suit to annul marriage of 
minor see Marriage § 54 a (2). 
Beauired style 

Rule held to require action for di¬ 
vorce to be brought in name of minor 
by his or her guardian and not in 
name of minor by his or her father 
and next friend. 

I’a.—^Potter v. Potter, 43 Pa.Dist & 
Co. 413. 

Waiver of irregmarity 
Procedural irregularity arising 
from institution of action for divorce 
in name of minor plaintiff without 
captioning it by her guardian is waiv¬ 
ed where minor becomes of age before 
hearing. 

Pa.—Shoff V. ShoflC. 46 Pa.Dist. & Co. 
314, 48 Lianc.L.Rev. 177, 66 York 
Leg.Rec. 103. 

Brodski v. Brodski, Com.Pl., 66 
Lack.Jur. 198. 

91.5 Miss.—^Ruiz v. Ruiz, 101 So. 
2d 533. 

Cure of defect 

Failure to appoint guardian ad 
litem for plaintiff can be cured nunc 
pro tunc and without prejudice to 
proceedings already had. 

N.Y.—^Randall v. Randall, 172 N.Y.S. 
2d 985. 

99. Ga.—^Bentley v. Bentley, 102 S. 
B. 21, 149 3a. 707, 17 A.L.R. 896. 


Okl.—Stephenson v. Stephenson, 167 
P.2d 63, 196 Okl. 623. 

Tenn.—^Bemardi v. Bernardi, App., 
302 S.W.2d 63—Holman v. Holman, 
244 S.W.2d 618, 35 Tenn.App. 273. 

19 C.J. p 98 note 41. 

92.5 Ky.—^Herr v. Humphrey, 79 S. 
W.2d 965, 258 Ky. 270. 

Snedager v. Kincaid, 60 S.W. 522, 
22 Ky Law 1347. 

92.10 Ark.—Jackson v. Bowman, 294 
S.W.2d 344, 226 Ark. 753. 

Mo.—^Higginbotham v, Higginbotham, 
App., 146 S.W.2d 856, certiorari 
quashed State ex rel. Higginbotham 
V. Hughes, 156 S.W.2d 660, 348 Mo. 
1073. 

Season for rule 

Insane person cannot consent to fil¬ 
ing of complaint. 

Ind.—State ex rel. Quear v. Madison 
Circuit Court, 99 N.B.2d 264, 229 
Ind. 503. 

Mental capacity required 
Party who reasonably understands 
nature and purpose of action for di¬ 
vorce, and effect of such party's acts 
with respect thereto, and who has 
will to decide whether or not action 
should be brought has sufficient men¬ 
tal capacity to maintain action in 
such party's own name. 

Neb.—Stephens v. Stephens, 10 N.W. 

2d 620, 143 Neb. 711. 

&ucid interval 

A divorce granted to an insane 
wife on her complaint is not validated 
because she had a lucid Interval at 
time divorce action was instituted 
and divorce granted. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Wis. 157. 

Proof of insanity held insufficient 
In divorce action by wife, evidence 
of insanity of wife's mother and of 
wife’s attempted communications 
with another man was insufficient to 
sustain husband’s contention that 
wife was so mentally deranged as to 
be unable to maintain action. 

Neb.—Stephens v. Stephens, 10 N.W. 
2d 620. 143 Neb. 711. ' 
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93. Ala.—^Hopson v. Hopson, 57 So, 
2d 605, 257 Ala. 140— Corpus Juzls 
Secundum cited in Campbell v. 
Campbell, 5 So.2d 401, 242 Ala. 141 . 

Mass.—Cohn v. Carlisle, 37 N.B. 2 d 
260, 310 Mass. 126—Cowan v. Cow¬ 
an, 1 N.B. 152, 139 Mass. 377. 

19 C.J. p 98 note 42. 

General statutory provisions au¬ 
thorizing suits on behalf of insane 
persons at instance of his or her 
guardian or next friend have been 
held to authorize a suit for divorce 
in behalf of an Insane person by his 
legal representative. 

Ala.—Campbell v. Campbell, 5 So.2d 
401, 242 Ala. 141. 

Appointment must be shown 

Where there was no showing that 
next friend of husband who Joined in 
suit with husband for divorce, had' 
been appointed as either guardian or 
next friend of husband for purpose 
of representing him in divorce ac¬ 
tion, action was improperly institut¬ 
ed. 

Neb.—Kuta v. Kuta, 47 N.W. 2 d 558,. 
154 Neb. 263. 

94. Cal.—Pulos V. Pulos, 295 P.2d 
907, 140 C.A.2d 913—Cohen v. Co¬ 
hen, 166 P.2d 622, 73 C.A.2d 330. 

Bla.— Corpus Jhrls Secundum dted. 

in Scott V. Scott, 45 So.2d 878, 879. 
Ga.—Huguley v. Huguley, 61 S.E.2d 
446, 204 Ga. 692—Sternberg v. 

Sternberg, 46 S.B.2d 349, 203 Ga. 
298— Corpus Juris Secundum cited 
in Phillips v. Phillips, 45 S.E.2d 
621, 625, 203 Ga. 106. 

Ind.—State ex rel. Quear v. Madison 
Circuit Court, 99 N.E, 2 d 254, 229- 
Ind. 503. 

Mich.— Corpus Juris cited in Stevena 
V. Stevens, 264 N.W. 162, 266 Mich. 
446. 

Mo.—^Higginbotham v. Higginbotham, 
App., 146 S.W.2d 866 , certiorari- 
quashed State ex rel. Higginbotham. 
V. Hughes, 166 S.W.2d 650, 348 Mo. 
1073. 

N.Y. —Corpus Juris Secundum cited 
la Mohrmann v. Kob, 51 N.E.2di 
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may be caused thereby,^^-5 and even though the re¬ 
sult is to render the marriage indissoluble.^^.io The 
fact that the insane spouse, during a lucid interval 
prior to, or at the time of, the filing of the suit, 
expressed an intention and desire to obtain a divorce 
will not authorize the guardian to institute and 
maintain the action for divorce.^4*i5 

Under some statutes, the action for divorce can¬ 
not be maintained by the personal representative 
whether the action is for an absolute or a limited 
divorce .^^*20 Under others, however, the personal 
representative of an insane person cannot maintain 
an action for absolute divorce on his behalf,94*25 
but an insane plaintiff, through a guardian ad litem, 
is entitled to maintain an action for separation.^® 
Moreover, the action for separation is maintain¬ 
able only by a committee or guardian ad litem where 
the spouse has been judicially declared incompe- 
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tent, and where there has been no adjudication of 
incompetency, the incompetent may bring the action 
for separation in her own right.^®-® A wife is not 
precluded from maintaining a suit for divorce by the 
fact that she was formerly mentally ill or insane.®®-^® 
Also, a wife who has not been declared mentally 
incompetent is not precluded from obtaining a di¬ 
vorce by the fact that she holds some very strange 
religious beliefs and was at one time suspected of 
being mentally unbalanced. ®®-i® 

When the question is properly raised, the court 
must determine the sanity of plaintiff before the 
hearing on the merits.^®*20 

Spendthrift A person under guardianship as a 
spendthrift may nevertheless petition for a divorce 
in his own name,^® and the action cannot be brought 
by the guardian for him.®^ 


921, 925. 291 N.T. 181, 149 A.L..R. 
1274. 

Ohio.—Corpus JUris Secundum cited 
in Shenk v. Shenk, 135 N.E.2d 436, 
438, 100 Ohio App. 32—Jack v. 
Jack, App., 75 N.E.2d 484. 

Tex.—Corpus Juris quoted in Billion 
V. Billion, Civ.App., 274 S.W. 217, 
219. 

19 C.J. p 98 note 43. 

Right of personal representative to 
sue for annulment of marriage on 
behalf of insane person see Mar¬ 
riage § 54 a (2). 

Season for rule 

If action for divorce could be filed 
for an insane or incompetent plain¬ 
tiff by next friend or guardian, will 
and decision exercised would be that 
of next friend or guardian and not 
that of real party in interest. 

Ohio.—Shenk v. Shenk, 135 N.E.2d 
436, 100 Ohio App. 32. 

Incompetent or Insane 
A committee was not authorized 
to maintain a divorce action on be¬ 
half of his *ward on ground that 
ward was only an incompetent, and 
not an insane person. 

Ky.—Johnson v. Johnson, 170 S.W.2d 
889, 294 Ky. 77. 

legislation required 

(1) A specific legislative declara¬ 
tion authorizing legal representative 
to institute action is required. 

Ky.—Johnson v. Johnson, supra. 

(2) Statute requiring actions of a 
person under a disability to be 
brought by a committee is intended 
to restrict right of an incompetent 
to maintain an action in his own 
name, and not to enlarge powers of 
a committee, and hence a committee 
Is not empowered to bring a divorce 
action for his ward on ground that 


no action was excepted from stat¬ 
ute. 

Ky.—^Johnson v. Johnson, supra. 

(3) Statute authorizing committee 
of property of an Incompetent, In or¬ 
der to discharge duty of protecting 
ward's property to maintain in his 
own name any action which ward 
might have maintained but for ap¬ 
pointment of committee, does not re¬ 
lax statutory restriction limiting to 
a husband or wife right to maintain 
action for divorce on ground of adul¬ 
tery. 

N.T.—Mohrmann v. Kob, 51 N.B.2d 
921, 291 N.T. 181, 149 A.L.R. 1274. 
By counterclaim 

Committee of an incompetent hus¬ 
band could not maintain a counter¬ 
claim for divorce on ground of adul¬ 
tery to wife's action for breach of 
separation agreement. 

N.T.—Mohrmann v. Kob, supra. 

94.5 Ky.—^Johnson v. Johnson, 170 
S.W.2d 889, 294 Ky. 77. 

94.10 Ky.—Johnson v. Johnson, su¬ 
pra. 

Mo.—^Higginbotham v. Higginbotham, 
App., 146 S.W.2d 856, certiorari 
quashed State ex rel. Higginbotham 
V. Hughes, 156 S.W.2d 650, 348 Mo. 
1073. 

94.15 Ga.—^Phillips v. Phillips, 45 S. 
E.2d 621, 203 Ga. 106. 

94.20 Ind.—State ex rel. Quear v. 
Madison Circuit Court, 99 N.E.2d 
254, 229 Ind. 503. 

94.25 N.T.—^In re Application of Ba¬ 
bushkin, 29 N.T.S.2d 162, 176 Misc. 
911, affirmed 32 N.T.S.2d 124, 263 
App.Biv. 715. 

95. N.T.—^Kaplan v. Kaplan, 176 N. 
B. 426, 256 N.T. 366. 

95.5 N.T.—Sengstack v. Sengstack, 
166 N.T.S.2d 676, 7 Misc.2d 1012, 
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affirmed 169 N.T.S.2d 487. 4 A.B.2d 
1035, appeal granted 170 N.T.S.2d 
990, 5 A.B.2d 823. 

Poreigu adjndicatiou 

In action for separation by wife, 
who had been adjudged an incompe¬ 
tent in another state, even though 
wife had not been adjudged incom¬ 
petent in New Tork and was entitled 
to bring suit in her own name, court 
would appoint guardian for protec¬ 
tion of her interests. 

N.T.—Sengstack v. Sengstack, supra. 
95.10 Okl.—^McBlreath v. McElreath, 
317 P.2d 226. 

Sufficient mentality 
If wife, who had been previously 
adjudged mentally incompetent, had 
sufficient mentality to know that she 
did not want an absolute divorce at 
time she filed cross bill in husband's 
action, she had sufficient mentality 
to take oath to her cross bill, and 
sufficient volition to seek divorce. 
Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 
S.Ct. 83. 360 U.S. 842, 100 L.Ed. 
761. 

Prior hospitalization 
A wife who had been committed 
by county judge to state hospital as 
insane person and who thereafter 
was declared sane by order of anoth¬ 
er county judge which was never ap¬ 
pealed or vacated could maintain an 
action for divorce or for separation. 
N.T.—Smentek v. Smentek, 46 N.T.S. 
2d 116. 

95.15 Ark.—^Myers v. Myers, 294 S. 
W.2d 67, 226 Ark. 632. 

95.20 Ohio.—Shenk v. Shenk, 135 N. 
E.2d 436, 100 Ohio App. 32. 

96. Vt.—^Richardson v. Richardson, 
50 Vt. 119. 

97. Mass.—^Winslow v, Winslow, 7 
Mass. 96. 
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§ 90. Parties Defendant 

a. In general 

b. Disabilities 

a. In General 

As a general rule, where the property rights of third 
persons are not adversely affected, the only necessary 
and proper parties to a divorce proceeding are the hus¬ 
band and wife, although under some statutes, an alleged 
adulterer Is a proper or necessary party. Third persons 
who claim an Interest In property Involved In the divorce 
action may be made parties. 

As a general rule, the only necessary and proper 
parties to a divorce proceeding are the husband and 
wife; a third person cannot defend against a suit 
for divorce.^* Thus, the children of the parties 
are not proper parties to the action,^8.5 nor is the 
purported father of a child born to the wife,38.l0 
or persons to whom the wife made pa 3 unents for 
expenses for which she seeks reimbursement in the 
divorce action.98.i5 


Where an adjudication of the property rights of 
the husband and wife are to be determined, or ali¬ 
mony is to be allowed, third persons are prop¬ 
erly made parties defendant where their presence is 
necessary for the determination of what property 
is owned by the spouses.98-20 it is proper to make 
parties defendant third persons who claim an in¬ 
terest in property involved in the divorce action, or 
in property alleged to belong to either spouse, or in 
which the spouses claim a joint interest,®9 or who 
have possession or control of property out of which 
plaintiff seeks alimony,9®-5 or to whom the husband 
is alleged to have conveyed his property in fraud 
of the rights of his wife,®®-i® or with whom de¬ 
fendant husband is alleged to have conspired to de¬ 
fraud his wife of her marital rights or interest in 
property.99-15 Such third persons may be brought 
in as parties by either party to the divorce ac- 
tion.99-20 It has been held not essential, however, to 


98. Ala.—Corpus Jnrls Secnndtuii 
cited In Cook v. Cook, 27 So.2d 255, 
257, 248 Ala. 206. 

Ark.—Lance v. Mason, 235 S.W. 394, 
151 Ark. 114. 

Cal.—Elms v. Elms, 52 P.2d 223, 4 
C.2d 681, 102 A.L.R. 811. 

Kan.—Corpus Juris Secnndmn cited 
in Breidenthal v. Breidenthal, 318 
P.2d 981, 985, 182 Kan. 28. 

Mich.—^Berg v. Berg, 67 N.W.2d 889, 
336 Mich. 284. 

Tex.—^Kelly v. Gross, Clv.App., 293 
S.W. 326. 

Substitution of personal representa¬ 
tive on death of party see infra 
§ 100 . 

former husband was held not a 
necessary or proper party. 

N.T.—Tysen v. Tysen, 121 N.T.S. 962, 
137 App.Div. 134. 

Duty of court to see that all par¬ 
ties are before the court in divorce 
cases is no more solemn than in oth¬ 
er cases. 

Ill-—Phegley v. Kroger Grocery & 
Baking Co., 281 IlLApp. 544. 

98.5 Ala.—Henley v. Poster, 125 So. 
662, 220 Ala. 420. 

Ohio.—Kosen v. Kosen, App., 42 N.B. 
2d 778, appeal dismissed 42 N.E.2d 
647, 140 Ohio St. 131—Schlenker v. 
Perdon, 153 N.E. 113, 21 Ohio App. 
222 . 

Wyo.—Cassas v. Cassas, 276 P.2d 466, 
73 Wyo. 147. 

98.10 Mich.—^Havens v. Havens-An- 
thony, 56 N.W.2d 346, 335 Mich. 445. 

98.15 Ky.—Nall v. Nall, 282 S.W.2d 
620. 

98.20 Kan.—^Edwards v. Edwards, 
324 P.2d 160, 182 Kan. 737—Brei¬ 
denthal V. Breidenthal, 318 P.2d 
981, 182 Kan. 23. 


99. Ala.—Corpus Juris Secundum 
cited in Cook v. Cook, 27 So.2d 266, 
267, 248 Ala. 206—Carter v. Carter, 
27 So.2d 201, 248 Ala. 251. 

Cal.—Long v. Long, 199 P.2d 47, 88 
C.A.2d 544. 

Pla.—Picchi v. Picchi, 100 So.2d 627. 
Ill.—Corpus Juris cited in England 
V. England, 223 Ill.App. 649, 661. 
See Broad v. Broad, 207 Ill.App. 
253. 

Iowa.—Wharfe v. Wharff, 66 N.W.2d 
1, 244 Iowa 496. 

Kan.—^Edwards v. Edwards, 324 P.2d 
160, 182 Kan. 737—^Breidenthal v. 
Breidenthal, 318 P.2d 981, 182 Kan. 
23. 

N.M,—Greathouse v. Greathouse, 322 
P.2d 1075, 64 N.M. 21. 

Okl.—^Wright v. Wright, 186 P.2d 915, 
199 Okl. 291. 

Or.—Brust v. Brust, 181 P.2d 632, 181 
Or. 301. 

Wash.—^Maley v, Maley, 140 P.2d 262, 
18 Wash.2d 766. 

19 C.J, p 99 note 61. 

Not necessary parties 
Persons, other than husband and 
wife, who were parties to settlement 
in prior property suit between spous¬ 
es, are not necessary parties in wife’s 
suit for limited divorce, although 
wife sought revision of alimony pro¬ 
vided in settlement. 

N.J.—Walker v. Walker, 178 A, 743, 
118 N.J.Ea. 309. 

Community property 
On a petition for divorce and for 
partition of community property, all 
persons who have or claim an inter¬ 
est in property are necessary and 
proper parties. 

Tex.—^Lancaster v. Lancaster, 291 S. 
W.2d 303, 165 Tex. 628. 

Fleming v. Fleming, Civ.App., 
203 S.W.2d 989—Weaver v. Man- 
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ley, 101 S.W. 848, 46 Tex.Civ.App. 
133. 

Interpleader 

Court has authority in a divorce 
action to interplead a third person 
where it appears that property owned 
by a spouse is in hands of third per¬ 
son. 

Wis.—^Dobbert v. Dobbert, 60 N.W.2d 
378, 264 Wis. 641. 

99.5 Bank 

A bank allegedly having funds of 
husband on deposit was a proper par¬ 
ty defendant in wife’s divorce ac¬ 
tion. 

Ohio.—Brueck v. Winters Nat. Bank 
& Trust Co., App., 38 N.E.2d 422. 

99.10 Ala.—Carter v. Carter, 27 So. 

2d 201, 248 Ala. 251. 

Kan.—Breidenthal v. Breidenthal, 318 
P.2d 981, 182 Kan. 23. 

Necessary party 

Third person was held necessary 
and indispensable party where judg¬ 
ment in effect divested title out of 
him. 

Tex.—Walsh v. Walsh, Civ.App., 255 
S.W.2d 240. 

99.15 Mich.—^Berg v. Berg, 57 N.W. 
2d 889, 336 Mich. 284—^Brown v. 
Brown, 56 N.W.2d 367, 336 Mich. 
511. 

99.20 N.M.—Greathouse v. Great- 
house, 322 P.2d 1075, 64 N.M. 21. 
Okl.—Wright v. Wright, 185 P.2d 916, 
199 Okl. 291. 

Transferees of community property 

(1) Either party to the divorce ac¬ 
tion may bring in third persons 
claiming an interest in property al¬ 
leged to be community. 

Cal.—Elms v. Elms, 62 P.2d 223, 4 C. 
2d 681, 102 A.L.R. 811. 

(2) There are some cases, how¬ 
ever, apparently to the contrary. 
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a determination of the property rights of the spous¬ 
es that a third person who claims an interest in 
property involved in the divorce action he made a 
party to the action.^^-25 

The mere allegation of a suggestion that a hus¬ 
band could dispose of his property so as to de¬ 
feat the claims of his wife to alimony will not war¬ 
rant the addition of third persons as parties de- 
fendant.1 Prior owners of the property who do 
not have or claim an interest therein should not be 
made parties to the divorce proceeding.i-5 The 
parents of the spouses are not necessary parties to 
a suit by the wife and a settlement of her rights un¬ 
der a marriage contract to which the parents are 
parties.2 A nonresident third person having an in¬ 
terest in the community property is not a neces¬ 
sary or a proper party against his will.2*5 

In some jurisdictions, in a suit for divorce be¬ 
cause of adultery, the alleged adulterer must be 
made a party, unless otherwise directed by the 
court,2 or an alleged adulterer to whom defendant 
is alleged to have transferred his property in fraud 
of the rights of plaintiff is properly made a party 
defendant.2-5 Under other statutes, however, a 
corespondent cannot be made a party defendant^-io 
Where the alleged adulterer is made a party defend- 
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ant, he must be served with process,^ if he can be 
identified and located with reasonable certainty.^ 

It has been stated in divorce proceedings against 
a defendant wife that she should be referred to 
only by her husband’s name.5-5 

b. Disabilities 

As a general rule, a wife may defend an action for 
divorce without the intervention of a next friend, but 
ordinarily an infant or Insane defendant must be repre¬ 
sented by a legal representative, such as a guardian or 
guardian ad litem. 

As a rule a wife may by statute defend an action 
brought against her for divorce without the inter¬ 
vention of a next friend; but in some circumstances 
under some statutes the appointment of a next 
friend is necessary.^ 

In the absence of statute providing otherwise, and 
under some statutes so providing, an infant defend¬ 
ant in a divorce suit must appear and be repre¬ 
sented by a guardian or guardian ad litem ^ Un¬ 
der some statutes, however, the action is begun 
against a minor defendant in his or her own name 
without naming any guardian,7-5 and a guardian is 
appointed for the minor defendant after service of 
process on him.'^-i® If the action is brought against 
the guardian of the minor defendant, rather than 


Cal.—Greiner v. Greiner, 58 C, 116. 
Cummingrs v. CumminiTS, 14 P. 
562, 2 C.Unrep.Cas. 774. 

19 C.J. p 99 note 51 [b]. 

Cross petitioner 

A defendant in a divorce action, 
who filed a cross petition for divorce, 
stands in same position as though an 
original plaintifC and may make such 
persons parties thereto to same ex¬ 
tent as in filing an original action. 
Okl.—Wright v. Wright, 185 P.2d 
915, 199 Okl. 291. 

99.25 Cal.—^Long v. Long, 199 P.2d 
47, 88 C.A.2d 544. 

1. Ala.—^Pucket v. Pucket, 56 So. 
585, 174 Ala. 315. 

1.5 Or.—^Brust v. Brust, 181 P.2d 
632, 181 Or. 301. 

Vendors of property in which both 
husband and wife claimed property 
rights are not necessary or proper 
parties to suit for divorce between 
husband and wife, in which it was 
sought to have husband's and wife’s 
respective property rights adjudicat¬ 
ed, since vendors had no interest in 
equities of ownership as between 
husband and wife. 

Pla.—Hill V. Hill, 167 So. 414, 123 
Pla. 571. 

2. La.—^D'Auvilliers v. D’Auvilliers, 
32 La Ann. 605. 

2.5 Tex.—Ex parte Scott, 123 S.W. 
2d 306, 133 Tex. 1. 


Lancaster v. Lancaster, Civ.App., 
277 S.W.2d 824, affirmed 291 S.W.2d 
303, 155 Tex. 528--Wall v. Wall. 
Civ.App., 181 S.W.2d 817—Scott v. 
Scott, Civ.App., 126 S.W.2d 625. 

3. D.C.—^Nelson v. Nelson, 49 P.2d 
680, 60 APP.D.C. 156. 

19 C.J. p 99 note 54. 

3.5 Ala.—Carter v. Carter, 27 So.2d 
201, 248 Ala. 251. 

3.10 N.T.—Simons v. Simons, 49 N. 

Y.S.2d 929, 182 Misc. 860. 

Right of corespondent to appear in 
action see infra § 91. 

In. separation action based on adul¬ 
tery 

N.T.—Pico V. Pico, 166 N.Y.S.2d 396, 

4 Misc.2d 190. 

4. See infra § 93 a. 

5. See infra § 93 a. 

5.5 Colo.—Otte V. Pierce, 194 P.2d 

331, 118 Colo. 123, 4 A.L.R.2d 636. ! 

6. N.Y.—^Meldora v. Meldora, 6 N.T. 
Super. 721. 

Wyo.—^Puterman v. Puterman, 206 
P.2d 815, 66 Wyo. 89. 

19 C.J. p 98 note 47. 

7. Mo.—^Nims v. Nims, App., 306 S. 
W.2d 875. 

N.Y.—Wood V. Wood, 2 Paige 108. 
Ohio.—Combs v. Combs, 116 N.E.2d 
601, 94 Ohio App. 509. 

Pa.—Gibson v. Gibson, 14 Pa.Dist. & 
Co. 694—^Reese v. Reese, 13 Pa. 


Dist. & Co. 8, 41 Lanc.L.Rev. 475, 
43 York Leg.Rec. 30—^Palmer v. 
Palmer, 5 Pa.Dist. & Co. 336, 16 
Del.Co. 608, 72 Pittsb.Leg.J. 455, 
1103, 6 Brie Co.L.J. 267. 

Lewis V, Lewis, Com.Pl., 28 Del. 
Co. 463—^Pritz v. Pritz, Com.PL, 27 
DeLCo. 698. 

Failure to appoint gnardlan ad li¬ 
tem for infant defendant is a juris¬ 
dictional defect. 

N.Y.—Randall v. Randall, 172 N.T.S. 
2d 985. 

7.5 Mich.-Curtis v. Curtis, 229 N. 

W. 622, 250 Mich. 105. 

Pa.—^Dunmyer v. Urbanek, 7 Pa.Dist. 
& Co.2d 82, 18 Cambria 71—^Burns- 
worth V. Bumsworth, 56 Pa.Dist. 
& Co. 478, 9 Pay.L.J. 69. 

Zurowsky v. Zurowsky, Com.Pl., 
13 Som.Leg.J. 396. 

7.10 Pa.—^Zurowsky v. Zurowsky, 60 
Pa.Dist. & Co. 160—^Bumsworth v. 
Bumsworth, 56 Pa.Dist. & Co. 478, 
9 Pay.L.J. 69. 

Penland v. Penland, Com.Pl., 34 
Del.Co. 469, 61 York Leg.Rec. 112 
—^Zurowsky v. Zurowsky, Com.PL, 
13 Som.Leg.J. 396. 

Nunc pro tunc 

An order appointing a guardian 
ad litem, nunc pro tunc, after di¬ 
vorce decree is a nullity. 

Mich.—Curtis v. Curtis, 229 N.W. 622, 
250 Mich. 105. 
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against him or her in his or her own name, and 
service was had on both the guardian and the minor, 
the court may permit plaintiff to amend the caption 
to make the minor the sole defendant.'^-^s 

On the other hand, it has been held that an in¬ 
fant defendant, of sufficient age to enter into a 
marriage contract under the statutes of the state, 
may be proceeded against in divorce while he is 
still a minor, without the appointment of a guardi¬ 
an ad litem.8 Under a statute excepting only 
married women from a requirement that a defend¬ 
ant infant be represented by his guardian, com- 
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mittee, or a guardian ad litem, a minor husband 
sued for divorce must be represented by a guardian 
even though his wife is also a minor and may main¬ 
tain the suit in her own name.8-5 

A suit for divorce may be maintained against an 
insane defendant.*-!® In such action the insane de¬ 
fendant should be represented by a guardian or other 
personal representative, and in the absence of a 
regularly appointed guardian it is proper to, and 
the court should, appoint a guardian ad litem.*-!* 
Thus, it is generally held that an action may be 
maintained against an insane defendant represent- 


7.15 Pa.—^Dumnyer v. Urbanek, 7 
Pa.Dist. & Co.2d 82, 18 Cambria 71. 

8, Ga.—^Bentley v. Bentley, 102 S. 

E. 21, 149 Ga. 707, 17 A.L..R. 896. 
Tenn.—Bernard! v. Bernard!, App., 
302 S.W.2d 63—^Holman v. Holman, 
244 S.W.2d 618, 35 Tenn.App. 273. 
“If this were not so, the will of 
the g-uardian ad litem might be sub¬ 
stituted for the will of the party de¬ 
fending a divorce or alimony suit. 
The defendant In such a suit is the 
only person who knows, or has the 
option of deciding, whether or not he 
desires to contest the divorce suit or 
to pay alimony and support his wife; 
and this should not be left to a 
guardian ad litem to decide, as it 
would be contrary to public policy to 
permit a third party to decide wheth¬ 
er a divorce or alimony suit should 
be brought or defended.'* 

Ga.—^Bentley v. Bentley, 102 S.B. 21, 
22, 149 Ga. 707, 17 A.L.R. 896. 
Interests of minor folly protected 
In an action for divorce against a 
minor, where no guardian ad litem 
was appointed and minor filed an an¬ 
swer and cross petition seeking af¬ 
firmative relief and decree was en¬ 
tered for plaintiff, and thereafter mi¬ 
nor appeared by his father, an at¬ 
torney, as next friend, and filed a 
motion to vacate judgment on both 
jurisdictional and non jurisdictional 
grounds, which motion was fully 
heard and determined adversely to 
minor, and record disclosed that mi¬ 
nor's rights were fully protected de¬ 
cree was valid. 

Okl.—Stephenson v. Stephenson, 167 
P.2d 63, 196 Okl, 623. 

8.5 Ky.—Herr v. Humphrey, 79 S. 
W.2d 965, 258 Ky. 270. 

3.10 Ga.—^Huguley v. Huguley, 61 
S.E.2d 445, 204 Ga. 692. 

Mass.—^Mitchell v. Mitchell, 43 N.E. 

2d 779, 312 Mass. 165. 

Mo.—^Dunn v. Dunn, 216 S.W.2d 141, 
240 Mo.App. 87. 

N.C.—Smith v. Smith, 39 S.E.2d 458, 
226 N.C. 644. 

Hopeless insanity 

Under statute, divorce action is au¬ 
thorized only against a hopelessly, 


insane spouse and not against a 
spouse who is only temporarily in¬ 
sane. 

Pa.—^Boyer v. Boyer, 63 A.2d 495, 163 
Pa.Super. 620. 

Pa.—Thies v. Thies, 57 Pa.Dist. & 
Co. 468, 29 Erie Co. 164. 

Defendant held hopelessly Insane 
Pa.—Goldberg v. Goldberg, Com.Pl., 
26 Leh.L.J. 243. 

8.15 Ala.—Stephens v. Stephens, 45 
So.2d 163, 253 Ala. 315. 

Ark.—^Jackson v. Bowman, 294 S.W. 

2d 344, 226 Ark. 753. 

Ill.—^Merneigh v. Merneigh, 119 N.E. 

2d 492, 2 Ill.App.2d 352. 
Mo.—Dunn v. Dunn, 216 S.W.2d 141, 
240 Mo.App. 87. 

N.C.—Smith v. Smith, 39 S.B.2d 468, 
226 N.C. 644. 

N.D.—^Harrison v. Harrison, 76 N.W. 
2d 906. 

Ohio.—^Douglas v. Douglas, App., 68 
N.E.2d 237. 

Pa.—^Dubranski v. Dubranski, Com. 

PL, 44 Lack.Jur. 265. 

Tex.—Gaines v. Gaines, Civ.App., 234 
S.W.2d 260. 

Hot against public policy 
Appointment of guardian ad litem 
to defend actions for divorce on be¬ 
half of an insane person does not of¬ 
fend public policy. 

N.T.—Breen v. Breen, 103 N.T.S.2d 
554, 199 Misc. 366. 

Court has duty to appoint guardi¬ 
an ad litem to defend suit. 

Mich.—Berg v. Berg, 67 N.W.2d 889, 
336 Mich. 284. 

Appointment of attorney 
Where wife was confined in a men¬ 
tal institution at time divorce pro¬ 
ceedings were commenced against 
her and an attorney represented to 
court that wife had sent a messenger 
requesting him to represent her in¬ 
terests, court was justified in ap¬ 
pointing attorney as guardian ad 
litem for wife in divorce proceed¬ 
ing. 

Wash.—Crockett v. Crockett, 181 P. 
2d 180, 27 Wash.2d 877. 

Duties of guardian 
Guardian ad litem has duty of tak¬ 
ing all necessary steps reasonably 
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calculated to protect and promote in¬ 
terests of defendant relating to liti¬ 
gation, and it is incumbent on him 
to plead all affirmative defenses 
available to defendant, including de¬ 
fense of insanity if substantial evi¬ 
dence of that defense is available. 
Mo.—^Niedergerke v. Niedergerke, 
App., 271 S.W.2d 204. 

Control of defense 
Where wife was declared incom¬ 
petent, and committee was appoint¬ 
ed to manage her property and af¬ 
fairs after husband instituted action 
for separation, defense should be in 
charge of wife’s committee rather 
than of attorney for wife. 

N.T.—Olsen v. Olsen, 95 N.T.S.2d 
266, 197 Misc. 451. 

Subsequent appointment of general 
guardian 

Where subsequent to commence¬ 
ment of divorce action, defendant 
wife was declared incompetent and 
guardian ad litem was appointed to 
represent her, and thereafter gen¬ 
eral guardian was appointed but gen¬ 
eral guardian never appeared to de¬ 
fend action and no steps were ever 
taken to substitute him for guardian 
ad litem, without whom defendant 
would have been wholly unrepresent¬ 
ed in cause, guardian ad litem had 
continued authority to represent in¬ 
competent. 

Mo.—^Fiorella v. Florella, App., 240 
S.W.2d 147. 

Propriety of representation by 
committee instead of by guardian is 
immaterial where divorce was de¬ 
nied. 

Pa.—Castner v. Castner, 48 A.2d 117, 
169 Pa.Super. 387. 

Dismissal 

Where no effort is made to make 
committee of insane defendant a 
party to suit, dismissal of petition 
is not error notwithstanding there 
is no plea of mental incapacity. 
Ky.—Metcalf v. Metcalf, 193 S.W.2d 
446, 301 Ky. 817. 

Hvldence held to establish that de¬ 
fendant in divorce proceeding was 
non compos mentis. 

Ala.—Box V. Box, 45 So.2d 167, 253 
Ala. 297. 
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ed by guardian where the acts constituting the 
ground for divorce were committed by such de¬ 
fendant prior to his becoming insane.^ Defend¬ 
ant must be adequately represented, so that his or 
her rights are protected not only in theory but in 
fact.^-5 In a proper case, a guardian ad litem 
may be appointed in a divorce action for an insane 
defendant who at the time has a general guardi- 
an.9-10 

Under some statutes, the court is required to ap¬ 
point a suitable guardian to represent a defendant 
who is insane during the pendency of the divorce 
proceeding,^-!® and the insanity of defendant is a 
question of fact which the court is required to de¬ 


termine judicially as a condition precedent to the 
exercise of its power to appoint a guardian ad litem 
for defendant.^-20 Even though a defendant wife 
has not been judicially declared to be of unsound 
mind, it is proper for the court to appoint a guardian 
ad litem for her where she appears to be mentally 
incompetent.®-^® In an action for divorce against a 
mentally incompetent nonresident wife, it is proper 
for the court to appoint a guardian ad litem for her 
where she has no legally appointed guardian.®*®® 

The appointment of a guardian for a wife for 
whom the appointment of a guardian ad litem had 
been properly refused at the trial, against whom a 
divorce decree had been entered, and who had been 


9, Cal.—^Harrigran v. Harrigan, 67 P. 

606, 136 C. 397, 87 Am.S.R. 118. 
Ga.— CoTpns Jtirls Seotindnm cited in 
Huguley v. Huguley, 61 S.E.2d 445, 
448, 204 Ga. 692. 

Ill.—^Merneigh v. Merneigh, 119 N.E. 

2d 492. 2 Ill.App.2d 352. 

Mo.—Dunn v. Dunn, 216 S.W.2d 141, 
240 Mo.App. 87. 

N.D.—^Harrison v. Harrison, 76 N.W. 
2d 906. 

Okl.—^Lewis v. Lewis, 158 P. 368, 60 
Okl. 60. 

Pa.—Hickey v. Hickey, 11 A.2d 187, 
138 Pa.Super. 271. 

Tex.—^Wilemon v. Wilemon, 260 S.W. 
1010, 112 Tex. 586. 

Gaines v. Gaines, Civ.App., 234 
S.W.2d 250—Powell v. Powell, Civ. 
App., 199 S.W.2d 285—Robinson v. 
Robinson, Civ.App., 199 S.W.2d 256 
—^Jordan v. Jordan, Civ.App., 257 
S.W. 669. 

Utah.—Steed v. Steed, 181 P. 445, 54 
Utah 244. 

Va.—Wright v. Wright, 99 S.B. 615, 
125 Va. 626, 4 A.L.R. 1331. 

19 C.J. p 99 note 60. 

Insanity as ground for divorce: 
After marriage see supra § 49. 
Prior to marriage see supra § 20. 
Right to obtain divorce for acts hap¬ 
pening prior to insanity notwith¬ 
standing subsequent insanity of 
defendant see supra § 55 b. 

Iieave to sne 

Order granting wife leave to bring 
action for separation from incompe¬ 
tent husband did not determine va¬ 
lidity of wife’s claims nor decide 
she had cause of action, but only al¬ 
lowed wife to bring facts before 
court to the end that claims of par¬ 
ties might be adjudicated. 

N.T.—Hunt V. Hunt, 273 N.Y.S. 194, 
162 Misc. 364, affirmed 273 N.Y.S. 
436, 242 App.Div. 721. 

jEText of kin, 

(1) Where a guardian has been ap¬ 
pointed for a weak-minded woman, 
her next of kin will not be permitted 
to conduct her defense to a libel in 
divorce, as it is the guardian’s duty 
to conduct the defense. 


Pa.—Wagenseller v. Wagenseller, 30 
Pa.Dist. 575. 

(2) Next of kin of a weak-minded 
person, however, may be permitted 
to Intervene in furtherance of jus¬ 
tice. whether he has been adjudged 
weak-minded or not. 

Pa.—Wetzel v. Wetzel, 3 Pa.Dist. & 
Co. 804, 19 Sch.Leg.Rec. 277. 

In Ohio 

(1) There being no special provi¬ 
sion in the chapter of the revised 
statutes on divorce with regard to 
procedure as to an insane party, the 
general statutes apply, and hence the 
appointment of a trustee for an in¬ 
sane defendant in a divorce suit is 
proper. 

Ohio.—^Douglas v. Douglas, App., 68 
N.E.2d 237—Heim v. Heim, 172 N. 
E. 461, 35 Ohio App. 408. 

Benton v. Benton, 16 Ohio Cir. 
Ct.,N.S., 121—Kerlik v. Kerlik, 30 
Ohio Cir.Ct. 274, 10 Ohio Cr.Ct.,N. 
S.. 524. 

Lewis V. Lewis, 6 Ohio N.P.,N.S., 
242. 

(2) It has been held, however, that, 
where it appears in a divorce pro¬ 
ceeding that defendant is insane, the 
power of the court to adjudge a di¬ 
vorce is entirely gone. 

Ohio.—Clowry v. Clowry, 16 Ohio 
Cir.Ct. 302, 8 Ohio Cir.Dec. 652. 

9.5 Pa.—Schwarzkopf v. Schwarz¬ 
kopf, 107 A.2d 610, 176 Pa.Super. 
441. 

Wife held properly represented by 
guardian ad litem. 

Wash.—In re Miller’s Guardianship, 
173 P.2d 638, 26 Wash.2d 202. 

9.10 Wash.—^Rupe v. Robison, 247 
P. 954, 139 Wash. 692, 47 A.L.R. 
565. 

Where plaintiff husband general 
guardian of wife 

Wash.—^Rupe v, Robison, supra, 

9.15 Mass.—Mitchell v. Mitchell, 43 
N.E.2d 779, 312 Mass. 165. 
Pendency of case 

A libel for divorce is "pending’* 
from time it is entered in court vn- 
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til entry of decree absolute with re¬ 
spect to duty of trial court to ap¬ 
point a guardian for libelee on 
ground that she is insane. 

Mass.—Mitchell v. Mitchell, supra. 
9.20 Mass.—^Mitchell v. Mitchell, su¬ 
pra. 

Appointment held In abeyance pend¬ 
ing examination 

Determination of application for 
appointment of guardian ad litem 
for allegedly incompetent defendant 
who had not been judicially declared 
to be so was held in abeyance pend¬ 
ing outcome of examination by doc¬ 
tor into mental condition of defend¬ 
ant. 

N.Y.—Fischhof v. Fischhof, 135 N. 

Y.S.2d 599. 

On all evidence 

Whether or not defendant is in¬ 
sane during pendency of divorce pro¬ 
ceeding is to be determined on all 
evidence. 

Mass.—^Mitchell v. Mitchell, 43 N.E. 

2d 779, 312 Mass. 165. 

Prior commitment 
Commitment of a wife to hospital 
for insane settled nothing conclu¬ 
sively against her and was not equiv¬ 
alent to appointment of a guardian 
over her. 

Mass.—^Mitchell v. Mitchell, supra. 
Condnslveness of determination 
Decision of trial judge as to in¬ 
sanity of defendant should stand 
even though some other judge on evi¬ 
dence heard by him decides question 
differently. 

Mass.—^Mitchell v. Mitchell, supra. 

Appointment of guardian held not 
required where trial judge found that 
there were many periods when wife 
was normal, and that there was no 
occasion for appointment of a guard¬ 
ian ad litem. 

Mass.—Mitchell v. Mitchell, 43 N.B. 

2d 779, 312 Mass. 165. 

9.25 Ark.—Whaley v. Whaley, 275 
S.W.2d 634, 224 Ark. 632. 

9.30 U.S.—Johnson v. First Nat 
Bank in Wichita, Kan., C.AKan. 
223 F.2d 31. 
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awarded property and alimony has been held prop¬ 
er where it appeared that she drank excessively and 
at times failed properly to attend to her property 
rights.9-35 

As shown in Convicts § 7 b, no legal representa¬ 
tive need be appointed in divorce suits against a 
convict where alimony or property rights are not 
involved. 

§ 91. Intervention 

As a general rule, a third person cannot intervene In 
a divorce suit for the purpose of opposing the divorce; 
but intervention may be allowed where It Is necessary to 
secure Justice and third persons whose property interests 
may be adversely affected may intervene to protect their 
rights. 

Ordinarily a third person cannot intervene in a 


suit for divorce for the purpose of opposing the 
granting of a decree.^® Intervention by a third 
person, however, may be proper where it is neces¬ 
sary to secure justice.!^ Thus, a committee or 
guardian appointed after the institution of the di¬ 
vorce suit to manage the affairs of defendant be¬ 
cause of incompetency may be granted leave to in¬ 
tervene and be substituted in place of defendant 
and a relative of a defendant sued for divorce may 
intervene and ask the court to appoint a committee 
on the ground that defendant is mentally incompe- 
tent.11‘10 

Where property rights are involved in divorce 
proceedings, it is generally held that a third per¬ 
son, whose interests may be adversely affected, 
may intervene,!^ and it has been held that one whose 


9.35 Utah.—^MacDonald v. MacDon¬ 
ald, 236 P.2d 1066, 120 Utah 573. 

10. Cal.—Bernheimer v. Bernheim- 
er, 196 P.2d 813, 87 C.A.2d 242. 

Iowa.—^Keehn v. Keehn, 88 N.W. 957, 
115 Iowa 467. 

Kan.—Corpus Juris Secandiim quot¬ 
ed in Cadwell v. Cadwell, 178 P.2d 
266, 268, 162 Kan. 552. 

Miss.—Hulett v. Hulett. 119 So. 581, 
152 Miss. 476. 

I^eb.—Corpus Juris Secundum cited 
in Harris v. Harris (Waegli), 36 
N‘.W.2d 849, 850, 151 Neb. 191. 

H.I.—^Broduer v. Broduer, 167 A. 104, 
53 R.I. 450. 

19 C.J. p 99 note 58. 

Persons not entitled to intervene 

(1) Mother-in-law of one of par¬ 
ties. 

Ga.—Girtman v. Glrtman, 11 S.B.2d 
782, 191 Ga. 173. 

(2) Surety on ne exeat bond who 
!had produced and surrendered de¬ 
fendant in divorce case. 

Fla.—Aiken v. Aiken, 81 So.2d 757. 

11. Kan.—Corpus JUxis Secundum 
quoted in Cadwell v. Cadwell, 178 
P.2d 266, 268, 162 Kan. 552. 

Neb.—Corpus Juris Secundum cited 
in Harris v. Harris (VVaegll), 36 
N.W.2d 849, 850, 161 Neb. 191. 
Pa.—^Wagenseller v. Wagenseller, 29 
Pa.Dist. 75, 48 Pa.Co. 106. 
Intervention by third person in pro¬ 
ceedings to change custody of chil¬ 
dren see infra § 317(3) c. 

Nonresident minor 
While a court will not ordinarily 
ullow third persons to intervene in 
•a divorce proceeding unless their 
property rights are affected by the 
'decree, it will entertain a petition 
filed by the mother of a minor who 
married a divorced man to show 
cause why the decree should not be 
revoked on the ground that libellant 
was not in fact a resident of Penn¬ 
sylvania, since it would be required 
•to investigate such a matter on itsi 


own motion and to revoke the decree 
if a fraud has been practiced on it, 
and since, therefore, the only result 
of quashing the petition would be to 
relieve the petitioner of liability for 
costs. 

Pa.—Gauss v. Gauss, 33 Pa.Dist. & 
Co. 706. 

11.5 N.T.—Olsen v. Olsen, 95 N.T. 

S.2d 265, 197 Misc. 451. 

Puxnishlug papers 

Plaintiff will not be required to 
furnish true copies of all papers pre¬ 
viously submitted. 

N.Y.—Olsen v. Olsen, supra. 

11.10 Pa.—^Hershey v. Hershey, 61 
Pa.Dist. & Co. 6, 48 Lanc.Ii.Rev. 
579. 

Burden of proof is on person al¬ 
leging incompetency. 

Pa.—^Hershey v. Hershey, supra. 

Where denial of defendant’s men- 
tsd Incompetency is made, evidence 
should he presented to court to de¬ 
termine competency or incompeten¬ 
cy of defendant. 

Pa—^Hershey v. Hershey, supra 

12. Cal.—^Blms v. Elms, 52 P.2d 223, 
4 C.2d 681, 102 A.L.R. 811. 

Long V. Long, 199 P.2d 47, 88 
C.A.2d 644. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in Wharff v. Wharff, 56 N.W.2d 
1, 4, 244 Iowa 496. 

Kan.—Corpus Juris Secuudum quot¬ 
ed In Cadwell v. Cadwell, 178 P. 
2d 266, 268, 162 Kan. 552. 

Neb.—Corpus Juris Secundum cited 
in Harris v. Harris (Waegli), 36 
N.W.2d 849, 860, 151 Neb. 191. 
Administrator and heirs 
Court properly permitted adminis¬ 
trator and heirs of deceased to file 
plea of intervention to set aside or¬ 
der granting new trial in divorce 
suit by wife of deceased, in which 
divorce decree had been entered be¬ 
fore death of deceased, and to enter 
nunc pro tunc divorce decree. 

Tex.—Blain v. Broussard, Civ.App., 
99 S.W.2d 993. 
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Persons permitted to Intervene 

(1) A joint owner of land that 
might be in controversy between a 
husband and wife. 

Tex.—^Weaver v. Manley, 101 S.W. 

848, 46 Tex.Civ.App. 133. 

19 C.J. p 99 note 59. 

(2) Adult children alleging inter¬ 
est in realty standing in names of 
parents. 

Cal.—^Blms v. Elms, 62 P.2d 223, 4 
C.2d 681. 102 A.L.R. 811. 

Iowa.—^Wharff v. Wliarff, 56 N.W.2d 
1, 244 Iowa 496. 

(3) Judgment creditor who claims 
interest In property alleged to be 
community. 

N.M.—Greathouse v. Greathouse, 322 
P.2d 1075, 64 N.M. 21. 

(4) One desiring specific perform¬ 
ance of a contract with husband to 
sell real property. 

La.—Gorman v. Gorman, 103 So. 766, 
158 La. 274. 

(5) Persons who asserted that they 
had advanced money with which hus¬ 
band aud wife had purchased real 
estate under agreement that hus¬ 
band and wife would execute note and 
mortgage. 

Ill.—Baker v. Baker, 128 N.B.2d 616, 
6 lll.App.2d 557. 

No interest 

(1) Dismissal of cross bill to en¬ 
force equitable claim to mortgage 
held by complainant in divorce suit 
left only divorce case, in which mort¬ 
gagor had no interest authorizing in¬ 
tervention. 

Ala.—Greene v. Greene, 126 So. 640, 
220 Ala. 395. 

(2) No judgment entered between 
parties litigant in divorce case could 
affect surety on husband’s ne exeat 
bond as long as husband remained 
within state, and such surety had 
no interest in case which would per¬ 
mit him to intervene therein. 

Fla.—Aiken v. Aiken, 81 So.2d 767. 
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property interests are involved in the proceedings 
can be heard only by way of intervention.^^ A 
person, however, whose interest in the property in¬ 
terests involved is remote and contingent, and not 
of such a present, direct, and immediate character 
that he will gain or lose by the direct eifect of the 
judgment, cannot intervene in the divorce action.i3.6 

The attorney for one of the parties is not en¬ 
titled to file a complaint in intervention for declara¬ 
tory relief to settle a dispute with his client after 
the spouses have become reconciled and his client 
has requested him to dismiss the case.^^.io Where 
intervention is allowed, the intervener takes the 
case as he finds it and he cannot interfere with 
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the principal litigants,but determination of the 
intervener’s rights will not be prevented by the dis¬ 
missal of the divorce issue.^^-5 A third person is 
not prevented from intervening b}' the fact that he 
might have asserted his claim in a separate ac- 
tion.^^‘1® It has been held too late to move to be 
made a party to the suit after judgment has been 

rendered.i4.i6 

Corespondent, Unless authorized by statute!^ 
the person charged as particeps criminis with de¬ 
fendant in an act of adultery on which the suit is 
based cannot intervene to protect his character or 
reputation,!® or appear and defend the issues which 


13. Ala.—Greene v. Greene, 126 So. 
640, 220 Ala. 395. 

Kan.—Corpus Jtirls Secunduxu quoted 
in Cadwell v. Cadwell, 178 P.2d 266, 
268, 162 Kan. 562. 

13.5 Cal.—^Bernheimer v. Bernhei- 
mer, 196 P.2d 813, 87 G.A.2d 242. 
To prevent legitimation of issue 
Interest of charity as beneficiary 
of trust in default of lawful issue of 
body of plaintiff husband is not enti¬ 
tled to intervene in divorce action 
brought by husband for purpose of 
making his only child by another 
woman his lawful issue under law 
of state of trust. 

Cal.—^Bemheimer v. Bernheimer, su¬ 
pra. 

13.10 Cal.—Schwartz v. Schwartz, 
259 P.2d 33, 119 C.A.2d 102. 
Approval by commissioner 
Fact that commissioner had ap¬ 
proved complaint in intervention 
which was presented by wife’s at¬ 
torney did not preclude reconciled 
wife and husband from subsequently 
moving to strike complaint in inter¬ 
vention. 

Cal.—Schwartz v. Schwartz, supra. 
Contingent Interest in community 
property 

Attorneys having contingent in¬ 
terest in community property recov¬ 
ered by wife in event of divorce can¬ 
not Intervene in and prosecute di¬ 
vorce suit after parties’ reconcilia¬ 
tion and prayer for dismissal. 

Tex.—^Kelly v. Gross, Civ.App., 293 
S.W. 325. 

14, Kan.—Corpus Juris Secundum 
quoted in Cadwell v. Cadwell, 178 
P.2d 266, 268, 162 Kan. 662. 

Proper test of person’s right to in¬ 
tervene is whether there will be a 
substantial diversion of litigation if 
Intervention is allowed. 

Ill.-—Baker v. Baker, 128 N.E.2d 616, 
6 Ill.App.2d 667. 

Distinguished from direct action 
Contention of one intervening in 
divorce suit, that intervention was 
his only remedy, since, if he had in¬ 


stituted direct action, suit would ul¬ 
timately have been consolidated with 
divorce suit, was without merit, since 
intervener takes case as he finds it, 
which rule does not apply to direct 
action, and thus, if intervener had 
proceeded by direct action and suit 
was consolidated with divorce pro¬ 
ceedings, it would nevertheless re¬ 
main under intervener’s control, to 
be proceeded with in accordance with 
rules of practice provided by law. 
La.—Gorman v. Gorman, 103 So. 766, 
168 La. 274. 

Preliminary default 
One intervening in divorce suit is 
not entitled to confirmation of pre¬ 
liminary default which intervener 
caused to be entered on failure of 
parties to principal suit to plead 
thereto, as such judgment rendered 
on demand would be subject to dis¬ 
missal at any time prior to or on ren¬ 
dition of judgment in main action. 
La.—Gorman v. Gorman, supra. 

14.5 Ill.—^Baker v. Baker, 128 N.E. 

2d 616, 6 IlLApp.2d 557. 

14.10 Kan.—Cadwell v. Cadwell, 178 
P.2d 266, 162 Kan. 562. 

14.15 Ohio.—^Delaplane v. Delaplane, 
82 N.E.2d 762, 84 Ohio App. 166. 
Proper procedure 

After judgment a tenant on realty 
disposed of in divorce proceeding ib 
required to comply with statutory 
provisions dealing with setting aside 
or vacating of a judgment. 

Ohio.—^Delaplane v. Delaplane, su¬ 
pra. 

15. N.T.—Kelly v. Kelly, 20 N.T.S. 
2d 273, 259 App.Div. 598, affirmed 
31 N.B.2d 766, 284 N.T. 783. 

Pa.—^Turner v. Turner, Com.Pl., 10 
Pay.L.J. 149. 

19 C.J. p 99 note 61. 

Purpose of statute 

(1) To prevent collusion in divorce 
actions and to enable person desig¬ 
nated as a corespondent to be heard 
in such action only to extent as is¬ 
sues affect him. 

N.Y.—Simons v. Simons, 49 K.Y.S.2d 
929, 182 Misc. 860. 
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(2) Other statements of purpose 
see 19 C.J. p 99 note 61 [b]. 
Discretionary with corespoudeut 
A person named as corespondent 
in action for divorce on ground of 
adultery may appear and defend 
against imputation of adulterous 
conduct, and whether he will elect 
to exercise such right and make him¬ 
self a party to proceedings is within 
corespondent’s discretion. 

N.Y.—^Leitner v. Leitner, 66 N.Y.S. 

2d 635, 187 Misc. 893. 

Extent of right 

A corespondent in a divorce action 
is not allowed to appear generally in 
action as a plaintiff or defendant, but 
only to limited extent of defending 
as far as issues affect him. 

N.Y.—Simons v. Simons, 49 N.Y.S. 

2d 929, 182 Misc. 860. 

Pailure to make application 
Where corespondent, in divorce ac¬ 
tion, had notice of pendency of ac¬ 
tion cmd did not make her application 
to come in and defend until after en¬ 
try of interlocutory judgment, co¬ 
respondent should be confined to par¬ 
ticipation only in subsequent pro¬ 
ceedings including the right of ap¬ 
peal. 

N.Y.—Kelly v. Kelly, 20 N.Y.S.2d 273, 
259 App.Div. 598, affirmed 31 N.E. 
2d 765, 284 N.Y. 783. 

16- Cal.—San Chez v. Superior Court 
In and For Los Angeles County, 
314 P.2d 135, 153 C.A.2d 162. 

Ill.—Corpus Juris quoted lu Leland 
v. Leland, 160 N.E. 270, 271. 319 
Ill. 426. 

Md.—^Lickle v. Boone, 61 A.2d 162, 
187 Md. 579, 170 A.L.R. 156. 

Miss.—^Hulett v. Hulett, 119 So. 681, 
152 Miss. 476. 

Pa.—Corpus Jtirls cited in Huston 
V. Huston, 7 Pa.Dist. & Co. 679, 
680. 

Tenn.—Corpus Jtiris Secuudum quot» 
ed iu Barnes v. Kyle, 306 S.W.2d! 
1, 4. 

19 C.J. p 99 note 62. 

Protection of public rights 
A corespondent named in a divorce* 
suit is not a representative of the* 
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affect him 

Comnwiv-lauj wife. After the death of plaintiff 
husband, an alleged common-law wife cannot in¬ 
tervene or be substituted as a party plaintiff for the 
purpose of a motion to correct an alleged clerical 
error in the name of defendant in divorce proceed¬ 
ings, particularly where defendant first named had 
been the first wife of plaintiff and had died prior to 
the institution of the divorce action and the second 
wife whose name was sought to be substituted as 
defendant had never been divorced from plain- 

tiff.16.10 

§ 92. -Defense on Behalf of State or 

Public 

The state is, in a sense, a third party to every divorce 
action, and under some statutes provision is made for the 
appearance of some public officer in divorce proceedings, 
or under some circumstances in such proceedings, and for 
the interposition of defenses in behalf of the state or 
public. 

The state, in a sense, is a third party to every di¬ 
vorce case.iS-50 Its purpose is not necessarily to 
oppose the divorce, but rather to make certain that a 


divorce is not allowed without sufficient and lawful 
cause shown by the actual facts,i®*55 or unless those 
conditions are found to exist at the time the de¬ 
cree is rendered on which the state permits a di¬ 
vorce to be granted.i 6.60 

Under varying statutes and practice, different 
ways have been provided for representation of the 
public interest in divorce actions. The state, under 
some, is required to intervene and defend in a di¬ 
vorce suit, if necessary to prevent fraud or col¬ 
lusion, or if no defense is interposed.17 Under some 
procedures, a summons must be served on the dis¬ 
trict attorney or other designated divorce proc¬ 
tor, or he must appear or admit service, as discussed 
infra § 98, and in the sense that it must be notified 
by notice of summons, the state is a necessary party 
in a divorce suit,!® or a party defendant by opera¬ 
tion of law.!®*® It has been held that a statute pro¬ 
viding for the service of summons on the district 
attorney or other designated divorce proctor must 
be strictly followed,!® although it has also been held 
that a substantial compliance with the statute is suf¬ 
ficient.®® 


public and has no right to intervene 
in such suit for the protection of 
the rights of the public. 

Ill.—-Leland v. Leland, 150 N.E. 270, 
SI 9 Ill. 426. 

16.5 N.T.—Fico V. Fico, 156 N.T.S. 
2d 396, 4 Mlsc.2dl90. 

16.10 D.C.“Tillman v. Tillman, 172 
F.2d 270, 84 U.S.App.D.C. 171, cer¬ 
tiorari denied 69 S.Ct. 883, 336 U.S. 
954, 93 L..Ed. 1108. 

Motioa. was fatile, since motion to 
correct alleged clerical error in di¬ 
vorce proceeding in name of defend¬ 
ant abated on plaintifTs death. 

D.C.—Tillman v. Tillman, supra. 

16.50 Hawaii.—^Kiakona v. Kiakona, 
35 Hawaii 849. 

Ill.—Wells V. Wells, 55 N.B.2d 390, 
323 IlLApp. 190. 

Ind.—^Mendenhall v. Mendenhall, 64 
N.E.2d 806, 116 Ind.App. 545. 
Mich.—Berg v. Berg, 57 N.W.2d 889, 
336 Mich. 284—Herp v. Herp, 235 
N.W. 850, 254 Mich. 33. 

Pa.—^Moyer v. Moyer, 124 A.2d 632, 
181 PaSuper. 400. 

State considered to be impliedly a 
. party see supra § 8. 

Always aa interested party 
Pa.—^Decker v. Decker, 66 Pa.Dist & 
Co. 546, 51 Lanc.Rev. 283. 

Oonstmctlvely a party 
Neb.—^McNamee v. McNamee, 47 N. 
W.2d 383, 154 Neb. 212. 

An Interested third party 

Va.—Ra'ford v. Raiford, 68 S.B.2d 

, - 888, 193 Va. 221. 


Silent third party 

Ark.—^Dunn v. Dunn, 257 S.W.2d 283, 
222 Ark. 85. 

Fla.—Straughter v. Straughter, 87 
So.2d 499. 

Pa.—Smith v. Smith, Com.Pl., 20 Leh. 
L.J. 77. 

16.55 D.C.—Gage v. Gage, D.C., 89 
F.Supp. 987. 

Hawaii.—^Kiakona v. Kiakona, 35 Ha¬ 
waii 849. 

16.60 Hawaii.—^Kiakona v. Kiakona, 
supra. 

17. Ind.—Sostheim v. Sostheim, 32 
N.B.2d 699, 218 Ind. 352. 

Or.—Smythe v. Smythe, 149 P. 516, 
156 P. 785, 80 Or. 150, Ann.Cas. 
1918D 563. 

19 C.J. p 99 note 63. 

Consent of state see supra § 8. 

Porestalling collusion 

“This court is under a peculiar re¬ 
sponsibility to forestall all attempts 
to secure decrees of divorce by col¬ 
lusion and connivance. It is to as¬ 
sist the court in performing this du¬ 
ty that the Legislature has clothed 
it with authority to assign a solicitor 
for the defendant in uncontested cas¬ 
es.” 

N.J.—^Pierson v. Pierson, 189 A. 391, 
394, 15 N.J.Misc. 117. 

18. Or.—In re Stewart's Estate, 223 
P. 727, 110 Or. 408. 

18.5 Or.—Orr v. Orr, 144 P. 753, 146 
P. 964, 75 Or. 137, 141. 

19. Service of complaint only is in¬ 
sufficient. 


Or.—^In re Stewart's Estate, 223 P. 
727, no Or. 408. 

£0. Wis.—^Heinemann v. Heinemann, 
233 N.W. 552, 202 Wis. 639. 
Waiver of process see infra § 98. 
SuLbseanent service 
Where complainant filed bill for 
divorce without procuring an ac¬ 
knowledgment of service on divorce 
proctor, but indorsement was subse¬ 
quently made before case was tried, 
and defendant answered before he 
questioned omission, proceeding can¬ 
not be treated as void, divorce proc¬ 
tor having appeared before hearing 
and been present to advise court on 
merits of case. 

Tenn.—Taylor v. Taylor, 232 S.W. 
445, 144 Tenn. 311. 

Substantial compliance 
Where the statute sets forth four 
requirements: First, the original 
pleadings shall be served on the dis¬ 
trict attorney; second, he shall be 
served with the amended answer and 
counterclaim; third, he shall ap¬ 
pear in open court and fully advise 
the court as to the merits of the 
case; and, fourth, he shall approve 
the findings, service of the original 
summons and complaint as well as 
the answer on the district attorney, 
and the submission of the findings to 
him and his approval thereof, was 
sufficient compliance with the stat¬ 
ute, notwithstanding the divorce was 
granted on an amended answer which 
was not served on the district attor¬ 
ney. 

Wis.—Heinemann v. Heinemann, 233 
N.W. 552, 202 Wis. 639. 
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Under other procedures, the solicitor general or 
other public prosecutor is not authorized of his own 
authority to intervene in a divorce action,20.6 but in 
a proper case, the court may appoint the solicitor 
general or some other attorney of the court to see 
that the grounds of divorce are legal and sustained 
by proof.20-10 Under still other procedures, the 
judge may appoint an attorney to investigate and 
report to the court with respect to a suit for divorce 
and may direct such attorney to defend the suit,20-i5 
or he may appoint a divorce commissioner to in¬ 
vestigate all divorce suits, to appear at all trials 
and examine witnesses when necessary, and to de¬ 
fend the interests of the state. 20.20 Under a stat¬ 
ute which requires the county attorney to resist all 
divorce proceedings, a failure to refer the case to 
the county attorney in order that he might file such 
defensive pleadings as he can is error .21 

The prosecuting attorney, under some procedures, 
may be required to appear and oppose a decree in 
any divorce case in which it appears to the court 
that public good so requires.2i-5 Also, a statute 
providing that where there is a child under a cer¬ 
tain age it shall be the duty of the prosecuting at¬ 
torney to enter his appearance, and when, in his 
judgment, the interest of the child or the public good 
so requires, he shall introduce evidence and appear 
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at the hearing and oppose the granting of a decree 
of divorce, is mandatory,22 and the provisions of the 
statute may not be waived by defendant’s failure to 
raise objections thereto during the trial of the 
cause.22 Where the summons has been served on 
the district attorney, his failure to attend is a mere 
irregularity which does not affect the jurisdiction of 
the court.*-* 

Under some statutes, defendant in a divorce suit 
must be permanently absent from the state to jus¬ 
tify the appointment of a curator ad hoc for her as 
an absentee.** 

Where no authority to intervene is granted to 
the attorney general or other public officer, the 
court before which the proceedings are pending has 
been held to represent the interests of the state in 
divorce suits and to be charged with the duty of pro- 
tecting those interests.^®*® 

§ 93. Process and Appearance 

a. In general 

b. Appearance 

a. In Q’eneial 

In general, unless process Is waived, In order that a 
decree of divorce can be rendered, the defendant must be 
served with process In accordance with, and substantially 


20.5 Ga.—^Boykin v. Martocello, 22 
S.B.2d 790, 194 Ga. 867. 

Statute constmed not to authorize 
intervention 

Statutory duty imposed on a so¬ 
licitor-general to prosecute or defend 
any civil action in prosecution or de¬ 
fense of which state is interested, 
unless otherwise specially provided 
for, does not include an action for 
divorce, in view of statutory provi¬ 
sion that in divorce cases proceed¬ 
ing undefended by opposite party. 
Judge shall see that grounds are legal 
and sustained by proof, or shall ap¬ 
point solicitor-general or some other 
attorney to discharge that duty for 
him. 

Ga. ^Boykin v. Martocello, supra. 

20.10 Ga.—Boykin v. Martocello, su¬ 
pra. 

Duty to lutervene 

It is duty of state's attorney to in¬ 
tervene where trial judge calls to 
his attention questions with respect 
to a lack of jurisdiction because of 
nonresidence of parties. 

Ill.—Wells V. Wells, 65 N.E.2d 390, 
323 Ill.App, 190. 

Powers in. trial of ease 
Solicitor general or other attorney 
appointed by court to see that 
grounds for divorce are legal and 
sustained by proof may cross-exam¬ 
ine plaintiff and his witnesses, intro¬ 
duce evidence in opposition to grant 
27A C. J.S.—21 


I of a divorce, and enter fully into de- 
I fense of case. 

Ga.—Cohen v. Cohen, 74 S.E.2d 95, 
209 Ga. 459. 

Potential representatives 
In every divorce proceeding attor¬ 
ney general and all other prosecut¬ 
ing officers of territory are potential 
representatives of public and must 
hold themselves in readiness to be 
called by court into active participa¬ 
tion in case in behalf of public; and 
hence they are disqualified to act for 
either of parties in a divorce proceed¬ 
ing and this disqualification attach¬ 
es to several county attorneys and 
their deputies. 

Hawaii.—^Kiakona v. ICakona, 36 Ha¬ 
waii 849. 

20.15 Mass.—Nicolai v. Nicolai, 186 
N.E. 240, 283 Mass. 241. 

20.20 W.Va.—^Harbert v. Harbert, 11 
S.E.2d 748, 122 W.Va. 603. 

21. Ky.—Waites v. Waites, 294 S.W. 
1072, 220 Ky. 261. 

21.5 Mich.—Berg v. Berg, 67 N.'W.2d 
889, 336 Mich. 284. 

22. Mich.—^Mayo v. Mayo, 49 N.W. 
2d 79, 331 Mich. 64—McClellan v. 
McClellan, 288 N.W. 306, 290 Mich. 
680, 127 A.Li.H.. 731, rehearing de¬ 
nied 291 N.W. 640, 290 Mich. 680, 
127 A.L.K. 732. 

Patemlty of child 
With- respect to applicability of 
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such a statute in husband's divorce 
suit, presumption existed, up to filing 
of divorce decree, adjudicating that 
husband was not father of wife’s 
child, born during wedlock, that hus¬ 
band was father of child. 

Mich.—McClellan v. McClellan, su¬ 
pra. 

23. Mich.—^McClellan v, McClellan, 
supra. 

24. Mich.—Cole v. Cole, 160 N.W. 
418, 193 Mich. 665. 

25. La.—Spence v. Spence, 106 So. 
28, 158 La. 961. 

25.5 Md.—Lickle v. Boone, 61 A.2d 
162, 187 Md. 579, 170 A.L.R. 156. 
Ikazge discretion 

Trial court has large discretion as 
to what, if anything, it should do in 
a particular case to fully protect 
public's interest in divorce proceed¬ 
ing. 

Mo.—^May v. May, App., 294 S.W.2d 
627. 

Elicit evidence 

In order to protect interest of state 
or public in marriage court itself 
may elicit testimony from a witness, 
cause witnesses of court’s own choos¬ 
ing to be subpoenaed, or in other 
proper ways cause or allow evidence 
not adduced by parties to be brought 
before it. 

Mo.—May v. May, supra. 
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conforming to, statutory requirements, and actual notice 
of the proceedings is insufficient. 

Defendant in a divorce suit is entitled to notice 
which will afford him or her a reasonable opportu¬ 
nity to be present and contest the action.^s.so a 
decree of divorce cannot be rendered unless defend¬ 
ant has been duly notified of the institution of the 
suit by service of process,or unless there has been 
a waiver of process in accordance with the rules 
discussed infra § 98; and, in the absence of a 
waiver of the defect by a general appearance, the 
fact that defendant has actual notice of the pro¬ 
ceedings is insufficient to give the court jurisdiction 
where the required legal notice has not been given.^^ 
Publicity through the medium of the press and radio 
and by private correspondence by which defendant 


must have had notice of the pendency of the action 
does not constitute service of process sufficient to 
confer jurisdiction of his person on the court.27.5 

The mere issuance of process will not confer juris¬ 
diction over defendant on the court, but service 
thereof must be obtained.^'^-^® Where the court has 
jurisdiction of the person of defendant, it is not lost 
by the issuance of an alias summons, even though it 
is issued by order of court.27.i5 

In the absence of statutes or rules of court spe¬ 
cially regulating the sufficiency of process and the 
service thereof in divorce suits,28 they will be gov¬ 
erned by the regulations relating to process in civil 
actions in general,29 or by the practice applicable to 
suits in equity.29-5 Statutes and rules of court pro- 


25.50 Tenn.—^Burden v. Burden, 

App., 313 S.W.2d 566. 

26. Ga.--Lott v. Lott, 59 S.B.2d 912, 
207 Ga. 34—Thacker v. Thacker, 
146 S.B. 457, 167 Ga. 706. 

Neb.—^Zenker v. Zenker, 72 N.W.2d 
809, 161 Neb. 200. 

N.J.—Borababy v. Borababy, 37 A.2d 
66, 135 N.J.Ea. 14. 

Shapiro v. Shapiro, 180 A. 434, 
13 N.LMisc. 788. 

N.T.—Foote V. Foote, 77 N.T.S.2d 60, 
192 Mlsc. 270. 

Ohio.—State ex rel. Haun v. Hoffman, 
60 N.E.2d 657, 145 Ohio St. 31. 

O’Dell V. O’Dell, 64 N.E.2d 126, 
78 Ohio App. 60—^Ready v. Ready, 
158 N.E. 493, 25 Ohio App. 432, 

Hendrix v, Hendrix, Com.Pl., 103 
N.E.2d 317—Case v. Case, Com,Pl., 
75 N.E.2d 231—^Tucker v. Tucker, 
13 Ohio Supp. 19, affirmed 56 N.B. 
2d 200, 73 Ohio Supp. 309, reversed 
on other grounds 56 N.E.2d 202, 
143 Ohio St. 668—Wilson v. Wil¬ 
son, 9 Ohio Supp. 196. 

Edwards v. Edwards, 20 Ohio 
N.P.,N.S., 605. 

Pa.—^Herman v. Herman, 70 Pa.Dlst. 
& Co. 215—Elicker v. Elicker, 62 
Pa.Dist. & Co. 351—^Moore v. Moore, 
51 Pa.Dist. & Co. 393, 32 Del.Co. 
356. 

Lorah v. Lorah, 33 Berks Co.L. 
J. 15—^Fritz V. Fritz, 27 Del.Co. 
598. 

R.I.—^Hyde v. McCoart, 110 A.2d 658, 
82 R.I. 426. 

Tex.—^Reyman v. Reyman, Civ.App., 
308 S.W.2d 595. 

Vt.—^Perry v. Perry, 111 A. 632, 94 
Vt. 487. 

W.Va.—Smith v. Smith, 76 S.E.2d 253, 
138 W.Va. 388. 

19 C.J. p 100 note 64. 

Necessity for service of process after 
amendment of petition or complaint 
see infra § 118 a. 

Methods of acquiring JnxlsdictioxL 
stated 

Neb.—Poster v. Poster, 196 N.W. 702, 
111 Neb. 414. 


Manner of notice 

Defendant is entitled to notice in 
a manner which is reasonably calcu¬ 
lated to give defendant actual notice 
of proceedings and an opportunity to 
be heard. 

Neb.—^In re Repp’s Estate, 54 N.W.2d 
238, 156 Neb. 45. 

Pa.—^Hammond v. Hammond, Com. 
PL. 18 Cambria 13. 

Prayer for custody of children in 
bill for divorce and to have foreign 
decree obtained by defendant declared 
void did not authorize proceeding 
against defendant without personal 
service or appearance. 

Md.—^Epstein v. Epstein, 66 A.2d 381, 
193 Md. 164. 

27- Ala.—^Partlow v. Partlow, 20 So. 

2d 517, 246 Ala. 259. 

Kan.—^Arnette v. Arnette, 178 P.2d 
1019, 162 Kan, 677. 

N.J.—^Borababy v. Borababy, 37 A.2d 
66, 135 N.J.Eq. 14. 

Vt.—Perry v. Perry, 111 A. 632, 94 
Vt. 487. 

Of master’s hearing 
Personal service of notice of a mas¬ 
ter’s hearing on defendant, which 
gave him actual notice of pendency 
of action, is insufficient to give court 
jurisdiction where defendant has not 
been properly served with process. 
Pa,—^Herman v. Herman, 70 Pa.Dlst. 
& Co. 215. 

27.5 Cal.—Chaplin v. Superior Court 
in and for Los Angeles County, 253 
P. 954, 81 CJl. 367. 

27.10 Ohio.—Gehelo v. Gehelo, 116 
N.E.2d 7, 160 Ohio St. 243. 

27.15 Ill.—^Harwood v. Harwood, 90 
N.E.2d 922, 340 IlLApp. 26. 

Of no importance 

Where divorce complaint was 
amended so as to cure alleged defects 
in its averments with respect to res¬ 
idential requirements, issuance of an 
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alias summons thereafter was of no 
importance. 

Ill.—^Harwood v. Harwood, supra. 

28. Neb.—Simon v. Simon, 28 N.W. 

2d 393, 148 Neb. 620, 172 A.L.R. 517. 
Ohio.—Hendrix v. Hendrix, Com.Pl., 
103 N.E.2d 317. 

Vt.—^Perry v. Perry, 111 A. 632, 94 
Vt. 487. 

19 C.J. p 100 note 67. 

Zb Maine the clause ’’with power 
to attach” in Rev.St. c 62 § 3 as to 
divorce, providing that libelant may 
“die in the clerk’s office a libel, signed 
by him, or insert it in a writ of at¬ 
tachment with power to attach real 
or personal property to respond to 
the decrees of the court as in other 
suits; and service thereon shall be 
by summons and copy,” is not intend¬ 
ed to limit but to enlarge the force 
of the word ’’attachment,” the word 
“power” evidently conferring a right, 
and not imposing a duty, so that li¬ 
belant may insert his libel in a writ 
of attachment, make an attachment 
of real or personal property, and 
then proceed to have it served, and 
the service gives jurisdiction, al¬ 
though the attachment may be 
faulty, because of the writ ordering 
an attachment of property of the 
value of one hundred dollars and 
only a nominal attachment of “a 
chip” being made. 

Me.—Cole v. Cole, 94 A. 120, 113 Me. 
358, 360. 

28. N.T.—Sears v. Sears, 9 N.T.Civ. 
Proc. 432. 

Vt.—Corpus JtLrls cited. In. Perry v. 

Perry, 111 A. 632, 633, 94 Vt. 487. 
Effect of statute 

Statutory provision that like proc¬ 
ess shall be had in divorce cases as 
is had in other civil suits means that 
process shall conform to civil code 
as it exists from time to time. 

Mo.—State ex rel. Fawkes v. Bland, 
210 S.W.2d 31, 357 Mo. 634. 

29.5 Ala.—^Partlow v. Partlow, 20 
So.2d 517, 246 Ala. 259. 
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viding for the service of process in divorce proceed¬ 
ings are mandatory and exclusive and provide the 
only legal method for the service of summons in 
such proceedings ;30 and unless the court has ac¬ 
quired jurisdiction of the person of defendant in 
the manner provided thereby it cannot render a 
valid decree against him.3 0.5 

It is generally held that statutes with respect to the 
service of process in divorce proceedings should be 
strictly construed, and that a noncompliance there¬ 
with defeats the jurisdiction of the court over de¬ 
fendant,31 although they need not be construed with 
a liberalism which will deny existing jurisdiction of 
the court over the person of a party.3i.5 The view 
has been taken, however, that such statutes should 
be construed liberally with a view to effect their ob¬ 
ject and promote justice.32 


DIVORCE § 93 

The citation or process should conform to any 
statutory requirements,33 but it has been held that 
mere technical defects in the summons do not free 
defendant from the jurisdiction acquired by a per¬ 
sonal service of the instrument on him.34 The cita¬ 
tion or process must be signed by a proper officer or 
it is fatally defective ;3 5 but under some statutes 
and practice, the omission of the clerk’s signature 
on the form of process attached to the petition is 
not fatal where a complete process, signature of the 
clerk and all, was attached to the copy of the peti¬ 
tion served personally on defendant.35.5 

It has been held that the process must indicate 
whether the action is for an absolute or limited di¬ 
vorce ;36 but a variance between the writ and the 
complaint is not ordinarily a fatal objection.®^ The 
summons must conform to the express or implied 


30. Del.—Wilkins v. Wilkins, 45 A. 
2d 536, 4 Terry 245. 

Neb.—Ivaldy v. Ivaldy, 59 N.W.2d 
373, 157 Neb. 204—Simon v. Simon. 
28 N.W.2d 393, 148 Neb. 620, 172 
A.L..R. 517. 

N.J.—Borababy v. Borababy, 37 A.2d 
56, 135 N.J.Ea. 14. 

N.Y.—Foote V. Foote, 77 N.Y.S.2d 
60. 192 Misc. 270. 

Ohio.—State ex rel. Engh v. Hoffman, 
65 N.B.2d 59, 146 Ohio St. 193. 

Sjogren v. Sjogren, App., 77 N.B. 
2d 739—O’Dell v. O’Dell, 64 N.B. 
2d 126, 78 Ohio App. 60—Tucker v. 
Tucker, 56 N.E.2d 200, 73 Ohio 
App. 309, reversed on other 
grounds 56 N.B.2d 202, 143 Ohio 
St. 658—Ruthrauff v. Ruthrauff, 15 
Ohio App. 214. 

Hendrix v. Hendrix, Com.Pl., 103 
N.B.2d 317—Case v. Case, Com.Pl., 
75 N.B.2d 231—^Preytag v. Prey tag, 
13 Ohio Supp. 145—Wilson v, Wil¬ 
son, 9 Ohio Supp. 196. 

Edwards v. Edwards, 20 Ohio 
N.P.,N.S., 605. 

Pa.—Silcosky v. Silcosky, 68 Pa.Dist. 
& Co. 346. 

30.5 Neb.—Simon v. Simon, 28 N.W. 
2d 393, 148 Neb. 620, 172 A.L.R. 
517. 

31. Del.—Warren v. Warren, 47 A.2d 
795, 4 Terry 399—Griffith v. Grif¬ 
fith, 108 A. 209, 1 W.W.Harr. 1. 

Neb.—^Nelson v. Robinson, 46 N.W.2d 
892, 154 Neb. 64. 

Ohio.—Gehelo v. Gehelo, 116 N.B.2d 
7, 160 Ohio St. 243—State ex rel. 
Engh V. Hoffman, 65 N.E.2d 59, 
146 Ohio St. 193—State ex rel. 
Haun V. Hoffman, 60 N.B.2d 657, 
145 Ohio St. 31. 

Sjogren v. Sjogren, App., 77 N.B. 
2d 739—O’Dell v. O’Dell, 64 N.B. 
2d 126, 78 Ohio App. 60—Simmons 
V. Simmons, 175 N.B. 749, 38 Ohio 
App. 391. 

Case V. Case, Com.Pl., 75 N.B.2d 
231—^Tucker v. Tucker, 13 Ohio 


Supp. 19, affirmed 56 N.B.2d 200, 
73 Ohio Supp. 309, reversed on oth¬ 
er grounds 56 N.E.2d 202, 143 Ohio 
St. 658. 

Edwards v. Edwards, 20 Ohio 
N.P.,N.S., 605. 

Pa.—Huntington v. Huntington, 89 
Pa.Dist. & Co. 484. 

19 C.J. p 100 notes 70. 71. 

Complete coverage 
Court will assume that special 
statute relating to process in divorce 
actions was intended completely to 
cover every situation, and will give 
It that construction, unless language 
used, therein prevents court from do¬ 
ing so. 

Neb.—Simon v. Simon. 28 N.W.2d 393. 

148 Neb. 620, 172 A.L.R. 517. 

31.5 Ohio.—^Tucker v. Tucker. 56 N. 
B.2d 202, 143 Ohio St. 658. 

32. Tex.~^ones v. Jones, 60 Tex. 
451. 

19 C.J. p 100 note 72. 

33. Return day 

(1) Under some statutes the sub¬ 
poena may be made returnable to the 
monthly return day. 

Pa.—Tilghman v. Tilghman, 30 Pa. 
Dist. 751, 50 Pa.Co. 397, 24 Dauph. 
Co. 214. 

(2) The fact that an alias sub¬ 
poena was issued before the return 
day of the original subpoena does not 
render the service invalid if the re¬ 
turn day named in the alias sub¬ 
poena would have been the same had 
it not been Issued until after the re¬ 
turn of the original. 

Pa.—^Evans v. Evans, 26 Pa.Dist. & 
Co. 625, 35 Sch.Leg.Rec. 326, 402, 
3 Sch.Reg. 208. 

34. Minn.—Schmidt v. Schmidt, 212 
N.W. 812, 170 Minn. 463. 

Issuance of subpoena 

As the forms of writs of subpoena 
and citation are substantially the 
same, it has been held that the in¬ 
advertent issuance of a subpoena in¬ 
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stead of a citation on a petition for 
divorce is unobjectionable, in the 
absence of a motion to quash or 
strike. 

N.J.—Gondas v. Gondas, 134 A. 615, 
99 N.J.Eq. 473. 

Service of answer “by copy” 

Under a statute providing that the 
summons shall be directed to de¬ 
fendant and require him to serve his 
answer to the complaint on the sub¬ 
scriber “by copy,” at a specified 
place, a summons properly served 
which requires defendant “to an¬ 
swer” the complaint is sufficient to 
give jurisdiction. 

Minn.—Schmidt v. Schmidt, 212 N. 
W. 812, 170 Minn. 463. 

Omission of county of plaintiff’s 
residMLce will not render summons 
jurisdictionally defective. 

N.T.—Page v. Page, 163 N.Y.S.2d 70. 
modified on other grounds 168 N.Y. 
S.2d 657, 4 A.D.2d 1030. 

Summons held, sufficient 
Ohio.—Goodkind v. Goodkind, 18 Ohio 
App. 5. 

35. Vt.—Philbrick v. Philbrick, 27 
Vt 786. 

19 C.J. p 100 note 73. 

Fxothonotaxy held to have authori¬ 
ty to sign subpoena in divorce pro¬ 
ceedings. 

Pa.—^Wagner v. Wagner, 30 Pa.Dist. 
254, 50 Pa.Co. 233, 24 Dauph.Co. 
147, 3 Erie Co. 37. 

19 C.J. p 100 note 73 [a]. 

35.5 Ga.—^Whaley v. Whaley, 66 S.B. 
2d 722, 208 Ga. 323. 

36. N.Y.—Rudolph v. Rudolph, 12 N. 
Y.S. 81, 19 N.Y.Clv.Proc. 424. 

19 C.J. p 100 note 74. 

37. N.Y.—^Rudolph v. Rudolph, su¬ 
pra. 

Pa.—^Pertz v. Pertz, 6 Pa.Dist. 708. 
Tex.—Sperry v. Sperry, Civ.App., 103 
S.W. 419. 

19 C.J. p 100 note 75. 
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Statutory requirements that it specify a time and 
place for defendant to appear and defend.^s Un¬ 
der some statutes, a summons issued before the bill 
of complaint has been filed is void,^^ and the view 
has been taken that a summons may not issue where 
the complaint does not allege facts sufiScient to estab¬ 
lish grounds for divorce.^®-® Under some court 
rules, the purpose of which is to notify defendant of 
the specific relief sought against him, the underwrit¬ 
ing to the summons should state whether or not 
alimony or custody of the children is prayed for in 
the bill 40 

Where a statute or rule of practice so provides, a 
proper form of process must be attached to the pe¬ 
tition for divorce.40.5 Under some requirements not 
only a summons but also the petition for divorce 
must be served on defendant ;4i and under other 
statutes and rules service of the complaint on de¬ 
fendant is required, but the issuance and service 
of a summons is unwarranted and is insufficient to 
give the court jurisdiction of the person of defend¬ 


ant.41-5 

Cross petition. Under the practice in some states 
there is no requirement for service of a cross bill 
or answer praying for affirmative relief which is 
germane to the original petition ;42 but in other 
jurisdictions, statutes and rules of court providing 
for the service of process in divorce proceedings 
have been held to apply to a cross petition for di¬ 
vorce or alimony.42-2 

Notice to corespondent. Under some statutes and 
practice, notice to the corespondent is required in an 
action for divorce in which adultery is charged,42.4 
or where an alleged adulterer is made a party 
defendant to the divorce action, as discussed supra 
§ 90 a, he must be served with process42.6 jf be can 
be identified and located with reasonable certain- 
ty.42.8 The requirement is mandatory,42.io and the 
failure to serve the corespondent in the manner and 
within the time required will prevent the granting of 
a divorce, 42-12 even, it has been held, on a ground 


38. Vt.—Perry v. Perry. Ill A. 632, 
94 Vt. 487. 

Texm of court 

A summons in divorce proceedings, 
which merely summoned the libelee 
to appear before a stated court and 
answer the proceeding, without stat¬ 
ing the term of the court at which 
appearance must be made, whether 
at present or a special session, or 
the next or some subsequent stated 
term, is insufficient to give the court 
jurisdiction. 

Vt.—^Perry v. Perry, supra, 

39. Ill.—^Landgraf v. Landgraf, 169 
N.B. 176, 337 Ill. 451. 

39.5 Del.—Jacobs v. Jacobs. 76 A,2d 
742, 6 Terry 544. 

40. Mich.—^Herman v. Brennan, 211 
N.W. 52, 236 Mich. 604—Pheley v. 
Pheley. 207 N.W. 836, 233 Mich. 
624. 

40.5 Ga.—Whaley v. Whaley, 66 S.B. 
2d 722, 208 Ga. 323. 

Essential to p^adency of suit 
Where process has not been waiv¬ 
ed, a petition stating a cause of ac¬ 
tion which has been filed, but to 
which there has been attached no 
process of any kind does not consti¬ 
tute a valid pending suit. 

Ga.—Whaley v. Whaley, supra. 

41. N.J.—Stone v. Stone, 25 N.J.Eq. 
445. 

19 C.J. p 100 note 76. 

41.5 Pa.—Oyler v. Oyler, 69 Pa.Dlst. 
& Co. 44. 

42. Ga.—Shorter v. Shorter, 102 S. 
B. 863, 150 Ga. 109. 

m.—^People ex rel. Potter v. Potter, 
120 N.B.2d 46, 2 Ill.App.2d 419. 
48.2 Ohio.—Calvert v. Calvert, 199 
N.E. 473, 130 Ohio St. 369. 


Parker v. Parker, App., 56 N.E. 
2d 527. 

Woolford V. Woolford, 14 Ohio 
Supp. 6. 

Keenan v. Keenan, 6 Ohio N.P., 
N.S., 12. 

42.4 Pa.—^Hofiman v. Hoffman, 81 
Pa.Dist. & Co. 465, 2 Cumb.L.J. 103 
—Miller v. Miller, 76 Pa.Dist. & 
Co. 223, 31 Wash.Co. 100—^Artz v. 
Artz, 69 Pa.Dist. & Co. 512, 45 Sch. 
Leg.Rec. 155—Group v. Group, 55 
Pa.Dlst. & Co. 187—^Brower v. 
Brower, 53 Pa.Dist. & Co. 47, af¬ 
firmed 43 A.2d 422, 157 Pa.Super. 
426. 

Millhouse v. Millhouse, Com.Pl., 
2 Cumb.L.J. 112—Clark v. Clark, 
Com.Pl., 1 Cumb.L.J. 154—Ruf v. 
Ruf, Com.Pl., 30 Erie Co. 60, 61 
York Leg.Rec. 39—Shearer v. 
Shearer, Com.Pl., 29 Erie Co. 291— 
Johnson v. Johnson, Com.Pl., 29 
Erie Co. 286—Locastro v. Locastro, 
Com.Pl., 28 Erie Co. 244—^Martin v. 
Martin, Com.Pl., 6 Pay.L.J. 194— 
Amott V. Arnott, Com.Pl., 35 Luz. 
Leg.Reg. 272, 11 Som.Leg.J. 54, 56 
York Leg.Rec. 35. 

Eequirement held wholly statutory 
Cal.—San Chez v. Superior Court In 
and For Los Angeles County, 314 
P.2d 135, 153 C.A.2d 162. 

42.6 Cal.—San Chez v. Superior 
Court In and For Los Angeles 
County, supra. 

Pa.—^Brower v. Brower, 43 A.2d 422, 
157 Pa.Super. 426. 

Hoffman v. Hoffman, 81 Pa.Dist. 
& Co. 465, 2 Cumb.L.J. 103—Miller 
V. Miller, 76 Pa,Dist. & Co. 223, 31 
Wash.Co. 100—Artz v. Artz, 69 Pa. 
Dist. & Co. 512, 45 Sch.Leg.Rec. 155 
—Group V. Group, 55 Pa.Dist. & Co. 
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187—Stong V. Stong, 17 PaDist 
& Co. 105—^Nace v. Nace, 16 Pa 
Dist. & Co. 528, 14 Leh.L.J. 204. 

19 C.J. p 99 note 56. 

Statute Inapplicable 
Code Civ.Proc. § 1019, requiring a 
person named in pleadings in divorce 
as one with whom a party to the ac¬ 
tion committed adultery, to be served 
with a copy of the pleadings, has no 
application to one to whom a plea of 
extreme cruelty merely alleges plain¬ 
tiff, while married to defendant, be¬ 
came publicly affianced. 

Cal.—^Klemmer v. Klemmer, 187 P. 85, 
42 C.A. 618. 

42.8 D.C.—^McLarren v. McLarren, 
45 APP.D.C. 237, 1 A.L.R. 1412. 

19 C.J. p 99 note 57. 

42.10 Pa.—^Brower v. Brower, 43 A 
2d 422, 157 Pa.Super. 426. 

Artz V. Artz, 69 Pa.Dist. & Co. 
512, 45 Sch.Leg.Rec. 155—Group v. 
Group, 55 Pa.Dist. & Co. 187. 

42.12 Pa.—^Artz v. Artz, 69 Pa.Dlst 
& Co. 512, 45 Sch.Leg.Rec. 155. 

Clark V. Clark, Com.Pl., 1 Cumb. 
L.J. 154. 

Preferred method 
Notice should be given by personal 
service, if possible, or if not, by leav¬ 
ing it at place of residence or by reg¬ 
istered letter to address where it is 
most likely to reach corespondent. 
Pa.—Schearer v. Schearer, 53 Pa. 
Dist. & Co. 50, 37 Berks Co. 117. 

Where a notice was mailed to co¬ 
respondent at a hospital and received 
at hospital by a stranger, libelant 
failed to cause a notice to corespond¬ 
ent to be served personally or by reg- 
I istered mail addressed to corespond-' 
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other than adultery,42.14 and even though the charge 
of adultery is not pursued or is withdrawn.42.i6 

Minor defendant. Under some statutes and prac¬ 
tice, where defendant is a minor, original process 
must be served on him or her in the manner pre¬ 
scribed for service of process on an adult defend¬ 
ant,42-18 and service must be made on both the minor 
and his or her guardian,42.20 or on both the minor 
and his or her father, mother, guardian, or person 

in loco parentis.42.22 

Defendant mentally incompetent. The require¬ 
ments for the service of process where defendant 
is mentally incompetent vary under the statutes and 
practice of the different jurisdictions. Under some 
statutes and practice, a person who is non compos 
mentis, although not legally adjudged to be an in¬ 
sane person, is incapable of being legally served 
with a petition for divorce.42.24 Under others, the 
court, in its discretion, with or without an applica¬ 
tion therefor, may order a copy of the summons de¬ 
livered in behalf of defendant to a person designated 
in the order,42.26 or service of process must be on 
the duly appointed and acting guardian of the insane 
spouse, or on a duly appointed guardian ad litem 
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for such insane spouse, and on the superintendent or 
physician in charge of the institution where the in¬ 
sane spouse is confined,42.28 or where defendant 
wife is of unsound mind the summons must be 
served on her and her committee, and without such 
double service the court has no jurisdiction.42.S0 

It has also been held that original process in a 
divorce action against an insane or mentally incom¬ 
petent defendant may be served on either the in¬ 
competent or his or her guardian, but not on a guard¬ 
ian ad litem, although all other pleadings may be 
served on a guardian ad litem,42.32 and that serv¬ 
ice need not be made on the committee of the insane 
defendant.42.34 actions for divorce against in¬ 
sane defendants, statutory provisions for the ap¬ 
pointment of a guardian ad litem and the service of 
process on such guardian and the county attorney 
are valid and necessary parts of the procedure in 
such cases and are in addition to the statutory pro¬ 
visions governing the service of process in divorce 
actions generally.42.36 

Motion to strike or quash service of process. Ju¬ 
risdiction of the person of defendant may be tested 
by a motion to strike service of process or by a mo¬ 
tion to strike part of the complaint.42.38 An allega- 


ent’s last-known “post office address,*' 
as required by statute. 

Pa.—Brower v. Brower, 43 A.2d 422, 
157 Pa.Super. 426. 

Contents of notice 
A notice served on a corespondent, 
which fails to designate time and 
place of hearing is ineffective. 

Pa.—Group v. Group, 55 Pa.Dist. & 
Co. 187. 

Death of corespondent 
Where corespondent was not serv¬ 
ed in manner and within time requir¬ 
ed, his death during month notice 
was allegedly served did not inure to 
libelant’s benefit, and libelant was 
not entitled to a divorce on ground 
of adultery. 

Pa.—^Brower v. Brower, 43 A. 2d 422, 
157 Pa.Super. 426. 

42.14 Pa.—^Hoffman v. Hoffman, 81 
Pa.Dist. & Co. 465, 2 Cumb.L.J. 103 
—Arts V. Arts, 69 Pa.Dlst. & Co. 
512, 45 Sch.Leg.Rec. 155. 

42,16 Pa.—Miller v. Miller, 76 Pa. 
Dist. & Co. 223, 31 Wash.Co. 100. 

Millhouse v. Millhouse, Com.Pl., 
2 Cumb.L.J. 112—Clark v. Clark, 
Com.Pl., 1 Cumb.L.J. 154. 

42.18 Pa.—Eller v. Eller, 66 Pa.Dist 
& Co. 197, 31 Erie Co. 300—Zurow- 
sky v. Zurowsky, 60 Pa,Dist. & Co. 
180—^Bumsworth v. Burns worth, 
56 Pa.Dist. & Co. 478, 9 Pay.L.J. 
69—Stoops V. Stoops, 49 Pa.Dist. 
& Co. 247—Thomas v. Thomas, 46 
Pa.Dist. & Co. 319, 


42.20 Pa.—Eller v. Eller, 66 Pa.Dist. 
& Co. 197, 31 Erie Co. 300—Zurow¬ 
sky V. Zurowsky, 60 Pa.Dist. & Co. 
160—Stoops V. Stoops, 49 Pa.Dist. 
& Co. 247. 

Linville v. Linville, 27 Del.Co. 
388—^Zurowsky v. Zurowsky, Com. 
PI., 13 Som.Leg.J. 396. 

42.22 N.T.—^Randall v. Randall, 172 
3Sr.Y.S.2d 985. 

42.24 Ga.—Chambers v. Chambers, 
58 S.E.2d 814, 206 Ga. 796. 

42.26 Where useful pnxpose not 
served 

Where defendant had been repre¬ 
sented for a number of years by ca¬ 
pable counsel, and defendant’s sister 
had apparently interested herself in 
action, at least to extent of submit¬ 
ting voluminous affidavits on previ¬ 
ous motions, defendant's motion to 
have copy of summons delivered to a 
person designated by court, on 
ground that defendant was mentally 
incapable of protecting his rights, 
would be denied, on ground that no 
useful purpose would be served by 
errantins: ^n otion. 

N.T.—Codling v. Codling, 83 N.T.S. 
2d 86. 

42.28 Ark.—Jackson v. Bowman, 294 
S.W.2d 344, 226 Ark. 753. 

Where husband was duly appointed 
guardian of his insane spouse at time 
when he filed divorce suit, service 
on superintendent of state hospital 

325 


and on guardian ad litem was essen¬ 
tial. 

Ark.—Jackson v. Bowman, supra. 
42.30 Ky.—Metcalf v. Metcalf, 193 
S.W.2d 446, 301 Ky. 817. 

42.32 Pa.—Sassaman v. Sassaman, 
80 Pa.Dist. & Co. 501, 43 Berks Co. 
239—Smith v. Smith, 56 Pa.Dist. & 
Co. 279. 

Goldberg v. Goldberg, Com.Pl., 26 
Leh.L.J. 243. 

42.34 Pa.—Smith v. Smith, 56 Pa. 

Dist. & Co. 279. 

Pormer rule 

Under section 30 of divorce law of 
1929, which was subsequently sus¬ 
pended by Pa.R.C.P. 2075, service of 
subpoena was required to be made on 
committee of a lunatic defendant or 
person non compos mentis. 

Pa.—Smith v. Smith, supra. 

Dubranski v. Dubranski, Com.Pl., 
44 Lack.Jur. 265—^Kegel v. Kegel, 
Com.Pl., 42 Lack.Jur. 46. 

42.36 Neb.—^In re Repp’s Estate, 54 
N.W.2d 238, 156 Neb. 45. 

42.38 N.Y.—^Lansdale v. Lansdale, 
150 N.Y.S.2d 42, 1 A.D.2d 374. 
Motion to strike one cause of action 
Where plaintiff in separation action 
had summons and complaint served 
on nonresident defendant in another 
state, and two causes of action, based 
respectively on alleged nonsupport 
and on alleged cruel treatment, were 
pleaded with single prayer for relief. 
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tion of plaintiffs residence in the state for a peri¬ 
od sufficient to warrant maintenance of a suit for 
divorce cannot be traversed by a motion to quash 
service of process.^^-'*® Service of process may not 
be vacated on the ground that the court lacks juris¬ 
diction because of the absence of any valid and sub¬ 
sisting marriage due to a divorce obtained by de¬ 
fendant in another jurisdiction 42.42 

In proceeding to enlarge limited divorce. In a 
proceeding by petition in the old suit to enlarge a 
decree for limited divorce into a decree for abso¬ 
lute divorce, defendant must be served with sum¬ 
mons if he refuses to appear in response to a rule 

to show’ cause.42.44 


b. Appearance 

As a general rule, the usual rules as to appearances 
in civil actions apply to divorce proceedings; but under 
some statutes an entry of appearance without any serv¬ 
ice of process Is insufficient to give the court Jurisdic¬ 
tion of the defendant. 

The general rules as to appearances, discussed in 
Appearances § 1 et seq usually apply to appearances 
in divorce proceedings.43 By instituting the suit 
plaintiff appears for all purposes therein, and the 
court has jurisdiction of his person.44 As a usual 
rule, a general appearance confers jurisdiction of 
the person,45 and the court has jurisdiction to en- 


and defendant made a special appear¬ 
ance and a motion to dismiss only 
one cause of action, motion, if avail¬ 
able as to that cause of action, was 
equally available as to other, and if 
court had jurisdiction of defendant’s 
person as to that cause of action, it 
had jurisdiction as to other. 

N.Y.—Lansdale v. Lansdale, supra. 

42.40 Fla.—^Rollins v. Rollins, 19 So. 
2d 562, 155 Fla. 83. 

42.43 N.Y.—Lapin v. Lapin, 72 N. 
Y.S.2d 915, 190 Misc. 31. 

42.44 D.C.—Stern v. Stern, Sup., 80 
F.Supp. 266. 

43. Iowa.—^Baker v. Baker, 81 N.W. 

2d 1, 248 Iowa 361. 

Authority of attorney 

(1) Entry of a general appearance 
must be by an attorney selected, em¬ 
ployed, and authorized by respond¬ 
ent to act for him in that particular 
proceeding; otherwise it is a nulli¬ 
ty. 

Pa.—^Flicker v. Elicker, 52 Pa.Dist. & 
Co. 351. 

(2) Authorization to an attorney 
to appear in an action for absolute 
divorce must be definite, clear, and 
direct. 

N.Y.—^Brewer v. Brewer, 24 N.Y.S. 
2d 6, affirmed 21 N.Y.S.2d 164, 259 
App.Div. 993. 

(3) If attorney was not authorized 
to represent husband in divorce suit 
by wife, husband would not be bound 
by divorce decree and court could 
not have acquired Jurisdiction over 
person of husband by reason thereof. 
Or.—Smith v. Hickey, 216 P.2d 268, 

188 Or. 539. 

Entry of appearance cannot be 
waived but must be made as required 
by statuta 

Ohio.—Sjogren v. Sjogren, App., 77 
N.B.2d 739. 

Sfriendly call 

Action of out-of-town attorney, 
who, as friend of defendant, called 
presiding judge by telephone and in¬ 
formally suggested Interpretative 
construction of restraining order 


which would let defendant use some 
of her own money for necessities, 
was not entry of appearance for de¬ 
fendant in divorce action. 

Kan.—Harwi v. Harwi, 66 P.2d 449, 
143 Kan. 710. 

‘‘In behalf of” 

The phrase “in behalf of,” in 
amendatory act providing that entry 
of general appearance by or in be¬ 
half of respondent in divorce action 
shall not be deemed collusion, means 
entry of appearance for respondent 
by proper person, such as insane re¬ 
spondent’s committee. 

Pa.—Hickey v. Hickey, 11 A.2d 187, 
138 Fa.Super. 271. 

44. Ala.—Gee v. Gee, 39 So.2d 406, 
252 Ala. 103. 

Fla.—Phillips V. Phillips, 1 So.2d 186, 
146 Fla. 311. 

Kan.—^Effland v. Effland, 237 P.2d 380, 
171 Kan. 657—^Patterson v. Patter¬ 
son, 190 P.2d 887, 164 Kan. 601. 

Mo.—State ex rel. Green v. James, 
195 S.W.2d 669, 355 Mo. 223. 

Ohio.—Young v. Young, 8 Ohio Dec. 

(Reprint) 575, 9 Cinc.L.Bul. 24. 
R.I.—^Borda v. Borda, 113 A. 118, 43 
R.I. 384. 

19 C.J. p 104 note 33. 

Failure to appear personally 
Plaintiff’s failure to appear per¬ 
sonally in suit for divorce does not 
deprive court of jurisdiction to enter¬ 
tain action, even though entry of de¬ 
cree under such circumstances may 
be error. 

Cal.—^Rediker v. Rediker, 221 P.2d 1, 
35 C.2d 796, 20 A.L.R.2d 1152. 

45. U.S.—^Burgo v. Burgo, D.C.Alas- 
ka, 149 F.Supp. 932. 

Arlz.—Green v. Green, 269 P.2d 718, 
77 Ariz. 219. 

Conn.—Beardsley v. Beardsley, 137 
A.2d 752, 144 Conn. 726. 

Ill.—^Jennings v. Jennings, 86 N.E. 

2d 287, 337 IlLApp. 647. 

Ind.—^Mendenhall v. Mendenhall, 64 
N.E.2d 806, 116 Ind.App. 545. 

Iowa.—^Baker v. Baker, 81 N.W.2d 1, 
248 Iowa 361. 

Mass.—^Royal v. Royal, 87 N.E.2d 
850, 324 Mass. 613~—Mitchell v. 
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Mitchell, 43 N.E.2d 779, 312 M... 
165—Hersey v. Hersey, 171 N.E. 
815, 271 Mass. 545, 70 A.L.R. 618. 
Mich.—^Lehman v. Lehman, 205 N.W. 
194, 232 Mich. 163. 

Mo.—State ex rel. Green v. James, 
195 S.W.2d 669, 355 Mo. 223. 

Nev.—Wilson v. Wilson, 212 P.2d 
1066, 66 Nev. 405. 

N.H.—^Vezina v. Vezina, 62 A.2d 756, 
95 N.H. 297. 

N.J.—Glacken v. Glacken, 28 A.2d 
213, 132 N.J.Eq. 304. 

N.Y.—Chapman v. Chapman, 132 N. 
Y.S.2d 707, 284 App.Div. 504, ap¬ 
peal denied 134 N.Y.S.2d 173, 284 
App.Div. 857, motion denied 138 
N.Y.S.2d 709, 285 App.Div. 991— 
Brainard v. Brainard, 74 N.Y.S.2d 
• 1, 272 App.Div. 575, appeal dis¬ 

missed 78 N.E.2d 350, 297 N.Y. 806, 
affirmed 79 N.E.2d 744, 297 N.Y. 
916. 

N.D.—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106, 75 N.D. 667, 2 A.L. 
R.2d 271. 

Or.—^Picker v. Vollenhover, 290 P.2d 
789, 206 Or. 45. 

Pa.—^Baker v. Baker, 4 Pa.Dist. & Co. 
2d 221—^Bentley v. Bentley, 66 Pa. 
Dist. & Co. 596—Gentles v. Gentles, 
53 Pa.Dist. & Co. 250, 12 Som.Leg. 
J. 199, 58 York Leg.Rec. 206— 
Elicker v. Elicker, 52 Pa.Dist. & Co. 
351—^Moore v. Moore, 51 Pa.Dist. 
'& Co. 393, 32 Del.Co. 356. 

W.Va.—Smith v. Smith, 76 S.E.2d 
253, 138 W.Va. 388. 

Waiver of process see infra § 98. 
CoatiiLidng jurisdlotioii 
Defendant, by entering his appear¬ 
ance by attorney, submitted himself 
to continuing jurisdiction of court as 
to all matters stemming from divorce 
decree, without necessity of any sub¬ 
sequent independent acquisition of 
jurisdiction over his person; only 
constitutional prerequisite was that 
he be given such notice of any sub¬ 
sequent proceeding as would satisfy 
reasonable notice demand of due 
process clause. 

N.J.—^Zelek v. Brosseau, 136 A.2d 
416, 47 N.J.Super. 521, affirmed 141 
I A.2d 17, 26 N.J. SOL 
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ter a personal decree against defendant.45-5 f 

fendant, by making a general appearance, waives all 
objections to the jurisdiction of his person and is 
bound by the decree rendered.-*® Also, under some 
statutes and rules, a general appearance waives any 
irregularity in venue.46.5 a general appearance is 
equivalent to personal service of process,^®*!® and 
it satisfies the requirements of a statute providing 
that trial of the cause for divorce shall not be had 
until a specified period of time after service of 
process on defendant.-*®-^® 

Where defendant is a minor, it is held under some 
statutes and rules that an appearance in his behalf 
by an attorney will not give the court jurisdiction 
over his person, where process was served only on 
defendant and not also on his father, mother, guardi- 
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an, or person in loco parentis, and a guardian ad 
litem was never appointed for him,^®*2® and under 
others that neither the minor nor his guardian ad 
litem may enter an appearance so as to confer ju¬ 
risdiction on the court in the absence of a valid 
service of process.^®-^® 

In some jurisdictions, it is held that an entry of 
appearance without any service of process is insuf¬ 
ficient to give the court jurisdiction of the party 
from whom the divorce is sought,^®*®® but service of 
process, which although irregular is not quashed 
or sought to be quashed, followed by entry of ap¬ 
pearance or the filing of an answer, brings defendant 
into court and subjects him to the jurisdiction there- 
of.46.3® An irregular service of process, however. 


Appearance 'by attorney 
Jurisdiction of defendant in di¬ 
vorce suit may be acquired by gen¬ 
eral appearance in court by an attor¬ 
ney authorized to appear for him. 
Or.—Smith v. Hickey, 216 P.2d 268, 
188 Or. 539. 

Attorney appointed by court to 
represent absent defendant in mili¬ 
tary service, in entering an appear¬ 
ance for defendant steps out of his 
position as a court appointed attor¬ 
ney and becomes a private attorney 
with his entry of appearance becom¬ 
ing his personal responsibility. 

Pa.—Heimbach v. Heim bach, 53 Pa. 
Dist. & Co. 350, 21 Leh.L.J. 176, 7 
Monroe L.R. 43, 69 York Leg.Rec. 
98. 

‘Wife’s pro confesso, died in hus¬ 
band's divorce suit, constituted ap¬ 
pearance, giving court jurisdiction of 
defendant. 

Cal.—^Kelsey v. Miller, 263 P. 200, 
203 C. 61. 

better which defendant had written 
to judge of court in which husband 
had instituted divorce action, and 
which stated that defendant did not 
have funds to go there, did not con¬ 
stitute a personal appearance by de¬ 
fendant. 

Idaho.—Newell v. Newell, 293 P.2d 
663, 77 Idaho 355, certiorari denied 
77 S.Ct 95, 352 U.S. 871, 1 L.Ed.2d 
76. 

Vaverifled Instnimeiit 
In suit for divorce, no verification 
of instrument filed entering appear¬ 
ance and refusal to answer was nec¬ 
essary. 

Cal.—Marvin v. Marvin, 116 P.2d 151, 
46 C.A.2d 561. 

45.5 Ala.—^Northcutt v. Northcutt, 
77 So.2d 336, 262 Ala. 98. 

46, Cal.—Sampsell v. Superior Court 
in and for Los Angeles County, 197 
P.2d 739, 32 C.2d 763. 

Dolgoff V. DolgofC, 183 P.2d 380, 
81 CA..2d 146. 


Kan.—^Patterson v. Patterson, 190 P. 
2d 887, 164 Kan. 501—Wible v. Wi- 
ble, 110 P.2d 761, 153 Kan. 428. 
Mo.—Nolker v. Nolker, 257 S.W. 798. 
Montgomery v. Montgomery, 
App., 186 S.W.2d 870—^King v. King, 
170 S.W.2d 982, 237 Mo.App. 764. 
Mont.—Deich v. Deich, 323 P.2d 36. 
Neb.—^Ivaldy v. Ivaldy, 59 N.W.2d 
373, 167 Neb. 204. 

Pa.—^Bentley v. Bentley, 66 Pa.Dist. 
& Co. 596. 

Koch V. Koch, Com.Pl., 60 Dauph. 

1 . 

W.Va.—^Bennett v. Bennett, 70 S.E. 
2d 894, 137 W.Va. 179—Smith v. 
Smith, 76 S.E.2d 253, 138 W.Va. 388. 
Prevents objections to Jnxlsdlction 
for nonresidence 

Iowa.—^Baker v. Baker, 81 N.W.2d 1, 
248 Iowa 361. 

Adult defendant may subject him¬ 
self to jurisdiction of court by en¬ 
tering a general appearance, without 
service of a subpoena having been 
made on him. 

Pa.—Stoops V. Stoops, 49 Pa.Dist. & 
Co. 247. 

Entry of appearance authorizing trial 
at any time 

Where husband instituted divorce 
proceedings and wife executed an 
entry of appearance agreeing that 
cause might be set down for trial at 
any day of circuit court, such entry 
did not constitute an agreement that 
wife was not to file an answer or 
otherwise contest divorce since if it 
did, effect of agreement was clearly 
in violation of public policy. 

Mo.—^McCarty v. McCarty, 300 S.W. 
2d 394. 

46.5 Pa.—Weber v. Weber, 80 Pa. 
Dist. & Co. 12, 62 Dauph.Co. 156. 

46.10 Ind.—Mendenhall v. Menden¬ 
hall, 64 N.E.2d 806, 116 Ind.App. 
545. 

Iowa.—^Baker v. Baker, 81 N.W.2d 1, 
248 Iowa 361. 


Kan.—Wible v. Wible, 110 P.2d 761, 
153 Kan. 428. 

N.Y.—Brainard v. Brainard. 74 N.Y. 
S.2d 1, 272 App.Div. 575, appeal dis¬ 
missed 78 N.E.2d 350, 297 N.Y. 
806, affirmed 79 N.E.2d 744, 297 N. 
Y. 916. 

N.D.—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106, 75 N.D. 667, 2 A. 
L.R.2d 271. 

Pa.—Grey v. Grey, 172 A. 412, 113 Pa. 
Super. 215. 

Gentles v. Gentles, 53 Pa.Dist. & 
Co. 250, 12 Som.Leg.J. 199, 58 York 
Leg.Rec. 206. 

46.15 Ind.—^Mendenhall v. Menden¬ 
hall, 64 N.B.2d 806, 116 Ind.App. 
545. 

46.20 N.Y.—^Randall v. Randall, 172 
N.Y.S.2d 985. 

46.25 Pa.—Baker v. Baker, 4 Pa.Dist. 
& Co.2d 221—^Zurowsky v. Zurow- 
sky, 60 Pa.Dist. & Co. 160—^Burns- 
worth V. Burns worth, 56 Pa.Dist. & 
Co. 478, 9 Pay.L.J. 69—Stoops v. 
Stoops, 49 Pa.Dist. & Co. 247. 

46.30 Ohio.—State ex rel. Engh v. 
Hofiman, 65 N.E.2d 59, 146 Ohio 
St. 193—State ex rel. Haun v. 
Hofiman, 60 N.E.2d 657, 145 Ohio 
St. 31. 

O'Dell V. O'Dell, 64 N.E.2d 126, 
78 Ohio App. 60. 

Wilson V. Wilson, 9 Ohio Supp. 
196. 

Eeave to plead, obtained by de¬ 
fendant, will not constitute an en¬ 
try of appearance which will avoid 
necessity for statutory service of 
summons. 

Ohio.—Gehelo v. Gehelo, 116 N.E.2d 
7, 160 Ohio St. 243. 

46.35 Ohio.—^Tucker v. Tucker, 56 
N.B.2d 202, 143 Ohio St. 658— 
Black V. Black, 144 N.E. 268, 110 
Ohio St. 392. 

Hanna v. Hanna, 114 N.E.2d 133, 
93 Ohio App. 270—^Beck v. Beck, 
192 N.E. 791, 48 Ohio App. 105. 
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followed by a discussion with the trial judge and 
defendant’s physical presence in court at the time of 
the trial, without filing an answer or entry of ap¬ 
pearance or taking part in the hearing, will not 
confer jurisdiction on the court.^®-^® 

Questions affecting the jurisdiction of the court 
in a divorce suit may be raised by a nonresident de¬ 
fendant by appearing in the suit.^®*^5 a special 
appearance to challenge the jurisdiction of the 
court,^^ or to challenge its jurisdiction to fix the 
custody of the children of the parties,^^*® does not 
confer jurisdiction of the person. It has been held, 
however, that a special appearance by a nonresi¬ 
dent defendant to challenge the jurisdiction of the 
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court submits to the court for decision all questions, 
both of law and fact, which are necessary to be 
determined by the court in disposing of the chal¬ 
lenge to its jurisdiction, and that its jurisdiction to 
grant the divorce is not again subject to dispute.47.io 

Defendant, under some statutes and rules, may 
file an appearance de bene esse in order to raise pre¬ 
liminarily the venue question of the jurisdiction of 
the court of the county in which the action for di¬ 
vorce is brought.'^7.i5 a special appearance which 
will effectively question the jurisdiction of the court 
over defendant’s person cannot be made after a gen¬ 
eral appearance has been entered.'^^.ao a special 


Personal service in another state 
In divorce suit against husband in 
militarv service, where alias sum¬ 
mons was personally served on de¬ 
fendant in another state and answer 
recited that defendant voluntarily en¬ 
tered appearance for all purposes and 
waived benefit of federal Soldiers' 
and Sailors’ Civil Belief Act, all stat¬ 
utory safeguards were present and 
common pleas court had jurisdiction 
of defendant’s person. 

Ohio.—State ex rel. Engh v. Hoffman, 
65 K.E.2d 69, 146 Ohio St. 193. 
Penial of material averments of 
divorce petition by defendant’s an¬ 
swer is not essential to give court 
jurisdiction of his person. 

Ohio.—State ex rel. Engh v. Hoff¬ 
man, supra. 

46.40 Ohio.—O’Dell v. O’Dell, 64 N. 

E.2d 126, 78 Ohio App. 60. 

46.45 W.Va.—Suter v. Suter, 37 S.E. 

2d 474, 128 W.Va. 511. 

47. Ala.—^Partlow v, Partlow, 20 So. 

2d 517, 246 Ala. 259. 

Pla.—^Burkhart v. Burkhart, 198 So. 
21, 144 Fla. 176—MacQueen v. Mac- 
Queen, 179 So. 725, 131 Pla. 448. 
Ga.—Lott v. Lott, 69 S.E.2d 912, 207 
Ga. 34. 

Ill.—Gleiser v. Gleiser, 83 N.E.2d 693, 
402 Ill. 343. 

Mo.—Beckman v. Beckman, App., 211 
S.W.2d 636, affirmed in part and 
reversed in part on other grounds 
218 S.W.2d 566, 358 Mo. 1029, 9 
A.D.R.2d 428. 

N.T.—^Lansdale v. Lansdale, 150 N.Y. 
S.2d 42, 1 A.D.2d 374—Odiens v. 
Odiens, 40 N’.Y.S.2d 179, 266 App. 
Div. 641. 

O’Day V. O’Day, 212 N.Y.S. 443, 
126 Misc. 43. 

Pa.—^Barraclough v. Barraclough, 76 
A.2d 504, 167 Pa.Super. 608. 
Xatroduction of evidence 

A special appearance by motion to 
quash service on defendant in divorce 
suit was not converted into a gen¬ 
eral appearance by introduction of 
evidence in support of such motion, 
where evidence adduced raised no 


Question of law or fact involved in 
merits of action. 

Kan.—Amette v. Amette, 178 P.2d 

1019, 162 Kan. 677. 

Beference to proceedings against 
wife’s property 

Beference to proceedings against 
wife’s property in special appear¬ 
ance to test matter of residency of 
plaintiff husband and jurisdiction of 
court, was so incidental to divorce 
proceedings and so dependent on 
character of judgment concerning di¬ 
vorce, that for jurisdictional purpos¬ 
es matters of divorce and property 
rights would not be regarded as 
severable. 

Ky.—Weintraub v. Murphy, 240 S.W. 

2d 594. 

Besidence not determinable 

In husband’s suit for divorce 
where wife entered a special ap¬ 
pearance attacking jurisdiction of 
court on the ground that marital 
domicile of parties was still in Ala¬ 
bama where a decree of separate 
maintenance for wife had been ren¬ 
dered, court erred in dismissing the 
husband’s bill, since question of resi¬ 
dence was one of law and fact which 
could not be determined on a special 
appearance. 

Pla.—^MacQueen v. MacQueen, 179 So. 

725, 131 Fla. 448. 

Statute providing that defendant in 
equity suit shall file his answer or 
other defensive pleadings in clerk’s 
office on rule day next succeeding 
that fixed for the entry of an ap¬ 
pearance and that every defense 
theretofore presented by plea in bar 
or abatement be made in answer does 
not preclude defendant in suit for 
divorce from testing jurisdiction of 
court by filing a special appearance 
to challenge the jurisdiction and 
therewith challenge the jurisdiction 
by a verified motion. 

Pla.—^Bowman v. Bowmall, 174 So. 

14. 127 Pla. 747. 

Venue 

A special appearance by such de¬ 
fendant for the purpose of contest¬ 
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ing the jurisdiction of the court is 
not a waiver of a statutory provision 
requiring the libel to be filed in the 
county where the cause arose. 

Pa.—^Porrer v. Porrer, 14 Pa.I>ist. 
637. 

Procedure for raising objection 
Where objection to validity of serv¬ 
ice of process is not raised by a mo¬ 
tion to set aside service or process 
or to strike part of complaint, but is 
raised only in affidavits opposing mo¬ 
tion to restrain, pendente lite, defend¬ 
ant’s divorce action in another state, 
and not by statutory special appear¬ 
ance, it would be deemed waived, 
and relief sought by plaintiff would 
be granted. 

N.Y.—Lieberman v. Lieberman, 116 
N.Y.S.2d 903. 

Appearance held special 
Ky.—Weintraub v. Murphy, 240 S.W. 
2d 594. 

N.Y.—Carnegie v. Carnegie, 83 N.Y. 
S.2d 832, modified on other grounds 
83 N.Y.S.2d 252, 274 App.Div. 887. 
47.5 Ga.—Lott v. Lott, 59 S.E.2d 
912, 207 Ga. 34. 

47.10 Wash.—^Perry v. Perry, 318 
P.2d 968, 61 Wash.2d 368. 
Certlfieatlon of appearance after en¬ 
try of judgment 

Special appearance in divorce ac¬ 
tion by nonresident defendant, 
through her attorney and by letter 
and affidavit, to challenge jurisdic¬ 
tion of court, constituted a valid ap¬ 
pearance notwithstanding fact that 
appearance was not certified until 
payment of appearance fees after 
entry of default judgment. 

Wash.—Perry v. Perry, supra. 

47.15 Pa.—Weber v. Weber, 80 Pa. 
Dist. & Co. 12, 62 Dauph.Co. 156. 

47.20 Iowa.—^Baker v. Baker, 81 N. 

W.2d 1, 248 Iowa 361. 

Brror in filing 

Where nonresident defendant filed 
a general appearance by his attor¬ 
ney and six weeks later filed special 
appearance followed by affidavits 
with respect to error in filing gen- 
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appearance will not deprive the court of jurisdiction 
previously acquired.** 

Defendant makes a general appearance so as to 
confer jurisdiction of his person where he appears 
and raises questions other than jurisdiction,*8 or 
where he contests the jurisdiction of the court over 
the subject matter of the action.*8.5 Thus, he makes 
a general appearance within the rule where he 
makes a motion for a continuance,* files a writ¬ 
ten appearance with the clerk,*8-15 enters a special 
appearance without mention of any ground,*8-20 
makes a plea in abatement to question the jurisdic¬ 
tion of the court to determine the custody of the 
children,*8-25 comes into court and seeks the cus¬ 
tody of the children,*8-30 demurs to the com- 
plaint,*8-35 files an answer*8**o or an answer and 
cross bill or cross petition,*8.*5 where, after making 
a special appearance, he asks leave to file an answer 
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to the complaint,*8-50 where he attacks the merits of 
the cause of action in affidavits filed in support of a 
motion to vacate the service of summons and com- 
plaint,*8*55 or where, after a decree for divorce has 
been rendered, he takes an appeal from the decree 
and petitions to reopen the case,*8*80 or where he. 
moves to modify the divorce decree.*8-85 

Under some statutes defendant may litigate the 
action on the merits after his contention of lack of 
personal jurisdiction has been denied, without waiv¬ 
ing his objection to the jurisdiction of the court.*8-70 
The presence in court at the time of trial of an 
attorney who subsequently represented defendant 
will not constitute a general appearance sufficient 
to confer on the court personal jurisdiction of 
defendant.*8*75 An appearance in a collateral pro¬ 
ceeding, such as contempt proceedings, has been held 


eral appearance, togrether with with¬ 
drawal of attorney effort to question 
general appearance was not timely. 
Iowa.—^Baker v. Baker, supra. 

47.25 Mass.—Gilman v. Gilman, 97 
N.E.2d 404, 327 Mass. 143. 

48. Cal.—Nelson v. Superior Court 
in and for Riverside County, 171 
P.2d 52, 75 C.A.2d 372—-Burrows v. 
Burrows, 62 P.2d 606, 10 C.A.2d 
749. 

Fla.—^Taylor v. Taylor, 182 So. 238, 
132 Fla. 690. 

Me.—^Bryant v. Bryant, 100 A.2d 663, 
149 Me. 276. 

Md.—^Keen v. Keen, 60 A.2d 200, 191 
Md. 31. 

Miss.—Chambliss v. Chambliss, 181 
So. 715, 182 Miss. 480. 

Mo.—Nolker v. Nolker, 257 S.W. 698. 
N.T.—Geary v. Geary, 6 N.B.2d 67, 
272 N.T. 390, 108 A.L.R. 1293. 

Star V. Star, 127 N.Y.S.2d 481. 
Pa.—^Harrison v. Harrison, 133 A.2d 
870, 183 Pa.Super. 562. 

W.Va.—Smith v. Smith, 76 S.E.2d 
253, 138 W.Va. 388. 
Cross-ezamiiiatioiL 
Defendant in divorce action by 
cross-examining plaintiff in hearing 
on alimony waives objection to Ju¬ 
risdiction over his person. 

Mo.—Hays v. Hays, 282 S.W. 57, 
221 Mo.App. 516. 

Motion, on merits dnrlng special ap- 
pearanee 

Defendant, who made special ap¬ 
pearance to question jurisdiction of 
court, but, before any ruling was had 
thereon, filed motion to vacate di¬ 
vorce decree and to grant him op¬ 
portunity to have cause heard on its 
merits, appeared generally by filing 
such motion, and thereby waived fail¬ 
ure of court to rule on his special 
appearance. 

Neb.—Ivaldy v. Ivaldy, 59 N.W.2d 
373, 157 Neb. 204. 


Motion to dismiss converts a spe¬ 
cial appearance into a general ap¬ 
pearance. 

Utah.—Ricks v. Wade, 93 P.2d 479, 
97 Utah 402. 

48.5 N.T.—Katzef v. Katzef, 166 
N.Y.S.2d 564, 7 Misc.2d 579. 

To decree judgment for arrearages 
Where divorced wife filed motion 
in divorce action to reduce child sup¬ 
port arrearage to judgment against 
divorced husband, objection that 
court had no jurisdiction to reduce 
amount owed to a final judgment for 
a fixed sum because defendant was a 
resident of another state and beyond 
jurisdiction of state was deemed an 
appearance by defendant. 

Tex.—Burger v. Burger, 298 S.W.2d 
119. 

48.10 W.Va.—Smith v. Smith, 76 S. 
E.2d 253, 138 W.Va. 388. 

48.15 Iowa.—^Baker v. Baker, 81 N. 

W.2d 1, 248 Iowa 361. 

Filing general appearance forms and 
writing letter to judge 
Conn.—^Beardsley v. Beardsley, 137 
A.2d 752, 144 Conn. 725. 

48.20 Mass.—Gilman v. Gilman, 97 
N.E.2d 404, 327 Mass. 143. 

48.25 W.Va.—Smith v. Smith, 76 S. 
E.2d 253, 138 W.Va. 388. 

48.30 Ind.—^Reineke v. Northerner, 
84 N.E.2d 900, 119 Ind.App. 539. 

48.35 Ala.—O’Bannon v. O’Bannon, 
58 So.2d 779, 257 Ala. 246—Ham¬ 
mons V. HAmmons, 153 So. 210, 228 
Ala. 264. 

Mont.—^Deich v. Deich, 323 P.2d 35. 

48.40 U.S.—Burgo v. Burgo, D.C. 

Alaska, 149 P.Supp. 932. 

Cal.—Dolgoff V. Dolgoff, 183 P.2d 380, 
81 C.A.2d 146. 

Ill.—Sasseman v. Sasseman, 141 N.E. 
2d 90, 13 Ill.App.2d 132. 
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N.D.—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106, 75 N.D. 667, 2 A.L.. 

R. 2d 271. 

Pa.—^Harrison v, Harrison, 133 A. 2d 
870, 183 Pa.Super. 562. 

Answer contesting jurisdiction in 
personam and over defendant’s 
property 

N.Y.—^Brainard v. Brainard. 74 N.Y. 

S. 2d 1, 272 App.Div. 575, appeal 
dismissed 78 N.B.2d 350, 297 N.T. 
806, affirmed 79 N.E.2d 744, 297 
N.Y. 916. 

May test jurisdiction 
A husband, interposing answer in 
wife's divorce action does not neces¬ 
sarily submit himself to adjudica¬ 
tion on merits therein, as such an¬ 
swer may test jurisdiction of court 
as well as merits of action. 

N.Y.—Sullivan v. Sullivan, 66 N.T.S. 
2d 279, affirmed 68 N.T.S.2d 394, 271 
App.Div. 1016. 

48.45 Ga.—^Beggs v. Beggs, 67 S.B. 
2d 135, 208 Ga. 416. 

Neb.—Chambers v. Chambers, 51 N, 
W.2d 310, 165 Neb. 160. 

48.50 N.C.—^Rodriguez v. Rodriguez, 
29 S.E.2d 901, 224 N.C. 276. 

48.55 N.T.—Star v. Star, 127 N.T.S. 
2d 481. 

48.60 Md.—^Keen v. Keen, 60 A.2d 
200, 191 Md. 31. 

48.65 Or.—Wiles v. Wiles, 315 P.2d 
131, 211 Or. 163. 

48.70 N.T.—^Lansdale v. Liansdale, 
150 N.T.S.2d 42, 1 A.D.2d 374—Van¬ 
derbilt V. Vanderbilt, 147 N.Y.S.2d 
125, 1 A.D.2d 3, affirmed 135 N.E.2d 
563, 1 N.Y. 342, 153 N.T.S.2d 1, 
affirmed 77 S.Ct. 1360, 354 U.S. 
416, 1 L.Ed.2d 145G. 

48.75 Cal.—Chaplin v. Superior 
Court in and for Los Angeles Coun 
ty, 263 P. 954, 81 C.A. 367. 
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not to constitute an appearance in the divorce pro¬ 
ceeding,but according to other authority, a gen¬ 
eral appearance in a contempt proceeding cures the 
defect of lack of personal service of process in the 
divorce proceeding and gives the court personal 
jurisdiction of defendant^^.s 

A general appearance, it has been held, does not, 
by relation back, cure any prior fatal defect in the 
proceedings with respect to notice, or validate an 
original decree of divorce entered without service 
of process or on a defective service.^^-^® Such an 
appearance, however, binds defendant in subsequent 
proceedings in the case;49-i5 and hence where de¬ 
fendant makes a general appearance after a decree 
for divorce has been rendered, the court has juris¬ 
diction of defendant in subsequent proceedings,^®*^® 
and where the decree is set aside or stricken, the 
court thereafter has full jurisdiction to grant the 
divorce and determine all issues in the case.^®*^^ 
There is authority for the view that where defendant 
appears and moves to vacate the divorce decree, and 
includes non jurisdictional as well as jurisdictional 
grounds in the motion, he thereby waives any de¬ 
fect in, or insufficiency of, service on which the de¬ 
cree was predicated.^®*®® 

Lack of jurisdiction of the person of defendant 
because of service of process by publication and the 
mailing of the summons, it has been held, is not 
waived by defendant’s motion to vacate the divorce 
decree, the filing of an affidavit of merits, and a 
motion for attorney’s fees, costs, temporary sup¬ 
port, and maintenance.^®*®^ 

Where a statute or rule of court entitles parties 
to such notice, defendant by his general appearance 
in a divorce proceeding becomes entitled to notice 
of all subsequent proceedings which affect his rights 


and interests ;5® but under some statutes and prac¬ 
tice, a defendant who has pleaded to the action or 
otherwise entered an appearance therein is charged 
with notice of all amendments to the pleadings there¬ 
after filed and hence need not be served with notice 
of them, as discussed infra § 118. Under the prac¬ 
tice in some jurisdictions, after an appearance by 
counsel for respondent, all subsequent papers should 
be served on respondent’s attorney, rather than by 
publication.51 

Jurisdiction of the subject matter cannot be con¬ 
ferred by an appearance, as discussed supra § 81, al¬ 
though, as hereinafter discussed in § 98, it is gen¬ 
erally held that jurisdiction of the person may be 
waived by a general appearance. 

Effect of appearance on subsequent independent 
proceedings. The fact that a nonresident defendant 
made a general appearance in a divorce suit in 
which the custody of the children was involved does 
not dispense with the necessity for service of process 
on him in a subsequent independent proceeding for 
a declaratory judgment to adjudicate the rights 
of the parties with respect to the custody of chil¬ 
dren, especially where a rule of court expressly re¬ 
quires service of process in all proceedings for 
declaratory judgments.®^*® 

§ 94. - Personal Service or Substituted 

Service 

Personal service In accordance with statutory re¬ 
quirements is usually necessary to give the court Juris¬ 
diction where the defendant is domiciled within the Juris¬ 
diction of the court and may, by the exercise of due dili¬ 
gence, be personally served; but under some statutes and 
practice substituted service of process is authorized. 

Personal service on defendant within the jurisdic¬ 
tion, in a divorce proceeding, is sufficient to give 
the court jurisdiction,52 and such service will give 


49. N.Y.—Weiss v. Weiss, 237 N.T. 
S. 56, 227 App.Div. 767. 

Robinson v. Robinson, 204 N.T.S. 
329, 123 Misc. 80, affirmed 206 N.Y. 
S. 949, 209 App.Div. 896. 

49.5 Tenn.—Chappell v. Chappell, 
261 S.W.2d 824, 37 Tenn.App. 242. 

49.10 Md.—^Keen v. Keen, 60 A.2d 
200, 191 Md. 31. 

Neb.—^Ivaldy v. Ivaldy, 59 N.W.2d 
373, 157 Neb. 204. 

N.C.—^Rodriguez v. Rodriguez, 29 S.E. 

2d 901, 224 N.C. 275. 

Or.—Wiles v. Wiles, 316 P.2d 131, 211 
Or. 163. 

49.15 Md.—^Keen v. Keen, 60 A. 2d 
200, 191 Md. 31. 

N^b.—^Ivaldy v. Ivaldy, 59 N.W.2d 
373, 157 Neb. 204. 

49.20 Neb.—Ivaldy v. Ivaldy, supra. 1 


By petition to modify decree 
Kan.—^Effland v. Effland, 237 P.2d 380, 
171 Kan. 657. 

49.25 Md.—Keen v. Keen, 60 A.2d 
200, 191 Md. 31. 

Or.—Wiles v. Wiles. 315 P.2d 131, 
211 Or. 163. 

49.30 Ala.—^Vaughan v, Vaughan. 
100 So.2d 1. 

49.35 Alaska.—Cutting v. Cutting, 11 
Alaska 255. 

50. Mich.—Curtis v. Curtis, 235 N. 
W. 167, 263 Mich. 312—Wieser v. 
Richter, 226 N.W. 642, 247 Mich. 
52—^Herman v. Brennan, 211 N.W. 
52, 236 Mich. 604. 

51. Pa.—Grey v. Grey, 172 A. 412, 
113 Pa.Super. 215. 

51.5 W.Va.—Smith v. Smith, 83 S. 
B.2d 923, 140 W.Va. 298. 
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62. Ala.—Gee v. Gee, 39 So.2d 406, 
252 Ala. 103. 

Mich.—Nalley v. Nalley, 287 N.W. 
398, 290 Mich. 109. 

Miss.—^Hussey v. Hussey, 82 So.2d 
442, 224 Miss. 856. 

Pa.—^Helmbach v. Heimbach, 63 Pa. 
Dist. & Co. 350, 21 Leh.L.J. 175, 
7 Monroe Li.R. 43, 59 York Lieg.Rec. 
98. 

Tex.—^Dickinson v. Dickinson, Civ. 
App., 173 S.W.2d 549. 

Jurisdiction of defendant 
N.Y.—Gargiulo v. Gargiulo, 137 N.Y. 
S.2d 886, 207 Misc. 427. 

Defective verification of complaint 
will not defeat jurisdiction acquired 
by personal service. 

Tenn.—^Fitzpatrick v. Fitzpatrick, 178 
S.W. 444, 131 Tenn. 54. 
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jurisdiction of the person of defendant even though 
defendant was sued as a nonresident and service of 
process was first made by publication.52.5 Accept¬ 
ance of service by a nonresident may also confer 
jurisdiction.53 Personal service on an absent 
spouse, however, is not a jurisdictional requirement 
if the action is brought in the state of domicile of 

complainant.53.5 

Actual notice to defendant in a divorce suit is 
favored,and, under various statutes and prac¬ 
tice, is required where defendant is domiciled with¬ 
in the jurisdiction of the court and might have been 
personally served by the exercise of due diligence,55 
or where defendant is a resident of the state,55.5 
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even though temporarily absent therefrom.55.i0 Un¬ 
less otherwise provided by statute or rule of court, 
the rule applies with reference to service of a 
cross bil!.55 Where defendant is a minor, personal 
service on the minor as well as on his or her guardi¬ 
an has been required,55-5 and service on the guardi¬ 
an alone will not give the court jurisdiction of the 
cause.56.10 xhe shifting of residence to avoid or 
delay the service of process in a divorce suit is not 
favored in law.5'? 

Except in those cases where constructive service 
is permitted, the process must ordinarily be served 
on defendant personally,58 and service on his at¬ 
torney is not sufficient.59 In the absence of valid 


Fraudulent rejection 
Where process server first ex¬ 
hibited and then delivered summons 
and complaint in matrimonial action 
to husband, who falsely informed 
server that he was not person in¬ 
tended or named in papers, where¬ 
upon process server accepted return 
of papers, service on husband was 
valid. 

N.Y.—Schenkman v. Schenkman, 136 
N.T.S.2d 405, 206 Misc. 660, af¬ 
firmed 137 N.T.S.2d 628, 284 App. 
Div. 1068. 

Frecedencd between actions 
Where husband and wife each 
commenced an action for divorce, the 
completion of personal service of 
summons on defendant in one action 
will vest that court with jurisdiction 
and give it precedence over another 
court in the other action where serv¬ 
ice of summons therein by publica¬ 
tion was incomplete. 

Ohio.—Gehelo v. Gehelo, 116 N.B.2d 
7, 160 Ohio St. 243. 

52.5 Miss.—^Hussey v. Hussey, 82 
So.2d 442, 224 Miss. 856. 

53. Pa.—Gentles v. Gentles, 63 Pa. 
Dist. & Co. 250, 12 Som.Lieg.J. 199, 
58 York Leg.Hec. 206. 

XTecesslty for authentication of re¬ 
spondent’s signature 
Pa.—Gentles v. Gentles, supra. 
Showing of fraud 

Service of summons voluntarily ac¬ 
cepted in a divorce suit is legal and 
sufficient to give trial court jurisdic¬ 
tion of a nonresident defendant, but 
does not aflfect subject matter of di¬ 
vorce, and, if bona fides of accept¬ 
ance is challenged for fraud in serv¬ 
ice or acceptance thereof, it should 
be shown that summons came regu¬ 
larly into defendant’s hands and that 
defendant knew contents and pur¬ 
pose thereof, and that he or she was 
identical defendant who accepted and 
signed it. 

Fla.—^Homan v. Homan, 198 So. 20, 
144 Pla. 371. 

Interveutioii of attorney 
Acceptance of service by a respond¬ 


ent without the intervention of an at¬ 
torney is not authorized where he or 
she is located in a foreign jurisdic¬ 
tion. 

Pa.—Gentles v. Gentles, 53 Pa.Dist. 
& Co. 250, 12 Som.L.eg.J. 199, 58 
York Leg.Bec. 206. 

53.5 Cal.—Rediker v. Rediker, 221 P. 
2d 1, 35 C.2d 796, 20 A.L..R.2d 1152. 

54. Pa.—Banks v. Banks, 42 A. Ill, 
189 Pa. 196. 

Rhoads v. Rhoads, 3 Pa.Dist. & 
Co.2d 675, 5 Cumb.L..J. 194. 

Brown v. Brown, Com.Pl., 22 Leh. 
L.J. 195, 61 York Leg.Rec. 48. 

19 C.J. p 100 note 77. 

55. Minn.—Green v. Green, 190 NT. 
W. 989, 163 Minn. 502. 

Ohio.—Search v. Search, 7 Ohio N.P., 
N.S., 274. 

Pa.—McFadden v. McFadden, Com. 
PI., 9 Pay.L.J. 133—Hudkins v. 
Hudkins, Com.Pl., 9 Fay.L.J. 129, 
60 York Leg.Rec. 115—^Moore v. 
Moore, Com.Pl., 19 Leh.L.J. 346, 56 
York Leg.Rec. 9—Ochs v. Ochs, 
Com.Pl., 19 Leh.L.J. 344, 56 York 
Leg.Rec. 8—Baker v. Baker, Com. 
PL, 27 Wash.Co. 103, 60 York Leg. 
Rec. 185. 

19 C.J. p 100 note 78. 

55.5 Ohio.—Sjogren v. Sjogren, App., 
77 N.E.2d 739. 

Ho substitute 

In a divorce suit, there is no sub¬ 
stitute for personal service when 
personal service alone is required to 
confer jurisdiction on the trial judge. 
Ohio.—Sjogren v, Sjogren, supra. 
55.10 Ohio.—Wilson v. Wilson, 9 
Ohio Supp. 196. 

Person in military service 

Personal service of summons in 
divorce proceeding is required on de¬ 
fendant in the military service where 
he is a resident of the state, but tem¬ 
porarily stationed outside the state. 
Ohio.—Wilson v. Wilson, supra. 

56. Pa.—Clunan v. Clunan, 23 Pa. 
Dist. 400. 

Xn Hew Jersey under a chancery 
rule providing for relief to defend- 
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ants in chancery in so far as the 
same has not been modified by the 
divorce act, where plaintiff in a suit 
for divorce was a bona fide resident 
of New Jersey, and defendant, a resi¬ 
dent of New York, duly appeared 
and answered, the court had juris¬ 
diction to grant defendant a divorce 
on a cross bill without personal serv¬ 
ice of process on the original com¬ 
plainant. 

N.J.—^Von Bernuth v. Von Bemuth, 
74 A. 700, 76 N.J.Bq. 487, 139 Am. 
S.R. 784. 

66.5 Pa.—^Eller v. Eller, 66 Pa.Dist. 
& Co. 197, 31 Erie Co. 300—^Bums- 
worth V. Burnsworth, 66 Pa.Dlst. 
& Co. 478, 9 Fay.L.J. 69—Thomas 
V. Thomas, 46 Pa.Dist. & Co. 319. 

Linville v. Linville, 27 DeLCo. 
388. 

56.10 Pa.—^Burnsworth v. Burns- 
worth, 56 Pa.Dist. & Co. 478, 9 Pay. 
L.J. 69. 

57. Md.—^Harrison v. Harrison, 84 
A. 57, 117 Md. 607. 

58. Minn.—Roberts v. Roberts, 161 
N.W. 148, 135 Minn. 397, L.R.A. 
1917C 1140. 

Neb.—Simon v. Simon, 28 N.W.2d 393, 
148 Neb. 620, 172 A.L.R. 617. 

Pa.—Silcosky v. Silcosky, 68 Pa.Dist. 
& Co. 346. 

19 C.J. p 101 note 84. 

59. Del.—^Palmer v. Palmer, 67 A. 
533, 20 Del. 402. 

Pa.—^Newberry v. Newberry, 9 Hulp 
379, 22 Pa.Co. 361. 

Filing of power of attorney 
Where subpoena was served on 
respondent’s attorney who had pre¬ 
viously entered appearance for re¬ 
spondent without filing power of at¬ 
torney, and no answer was filed by 
respondent and no appearance was 
made by him, either personally or by 
counsel at the master’s heajf ng, there 
has been no service on respondent 
such as the law requires. 

Pa.—Lorah v. Lorah, 33 Berks Co. 
16. 
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statutory provision therefor, substituted service may 
not be had in divorce proceedings.®® Under some 
statutes and practice, however, substituted service 
of process is authorized;®®*® and where author¬ 
ized, such substituted service, if made, must be in 
accordance with the requirements of the statute or 
rules of practice of the forum.®®*!® Thus, under 
some statutes, process may be served on defendant 
by leaving a copy at his residence in his absence.®! 
In a wife’s suit for divorce, service of process on 
the husband merely by leaving a copy at the wife’s 
residence in the county of suit is irregular, where 
the husband is temporarily confined in the penitenti¬ 
ary in another county.®!*® 

Also, it has been held that service of process may 
be made on defendant by mailing him a copy,®^ or 
by registered mail, where defendant is a nonresi- 
dent®2-5 or is outside the state,®^*!® but not by 
registered mail, under some statutes, where defend¬ 
ant is within the state.®2*!5 In personam jurisdic¬ 
tion, however, cannot be obtained over a nonresi¬ 


dent defendant spouse by registered mail.®2-20 

In other instances, it has been held that process 
may be served on defendant by citing him through a 
curator ad hoc®® or a committee in lunacy.®^ Serv¬ 
ice of process on a guardian ad litem appointed for 
a nonresident insane defendant and on the county 
attorney, as required by statute, does not, standing 
alone, constitute valid constructive or substituted 
service of process, and unless, in addition thereto, 
service is had in compliance with the statutory re¬ 
quirements for service by publication or by personal 
service of the summons out of the state, jurisdic¬ 
tion is not acquired over the person of defendant.®^*® 

The reading of a subpoena to answer a bill of di¬ 
vorce is not a sufficient service;®® nor is it sufficient 
merely to put defendant in the unknown possession 
of a summons so disguised as to conceal the fact 
that it was a summons, especially where its true na¬ 
ture was not discovered until too late for defend¬ 
ant to answer;®® but the fact that defendant is 


60. N.Y.—Weiss v. Weiss, 237 N.T. 
S. 56, 227 App.Div. 757—Purvis v. 
Purvis. 153 N.Y.S. 269, 167 App. 
Div. 717. 

Service on. adult member of de¬ 
fendant’s family held insufficient. 

Pa.—Silcosky v. Silcosky, 68 Pa.Dlst. 

& Co, 346. 

Xn Nebraska 

(1) It was formerly held that serv¬ 
ice by leaving copy of summons at 
usual place of defendant’s residence 
was sufficient, within special statute 
relating to process in divorce ac¬ 
tions, to give court jurisdiction of 
defendant. 

Neb.—Simon v. Simon, 28 N.W,2d 393, 
148 Neb. 620, 172 A.L..R. 517. 

(2) Under a subsequent amendment 
it was held that, except where de¬ 
fendant in divorce action enters his 
voluntary appearance or service by 
publication is authorized, defendant 
must be personally served with sum¬ 
mons, and any other type of service 
is unauthorized and of no force and 
effect. 

Neb.—Ivaldy v. Ivaldy, 59 N.W.2d 
373, 157 Neb. 204. 

(3) Service of summons on non¬ 
resident defendant by leaving a copy 
thereof at his residence is insuffi¬ 
cient to confer jurisdiction of de¬ 
fendant. 

Neb.—^Ivaldy v. Ivaldy, supra. 

60.5 Fla.—Clark v. Clark, 30 So.2d 
170, 158 Fla. 731. 

Ohio.—^Preytag v. Preytag. 13 Ohio 
Supp. 145. 

60.10 Ala.—^Partlow v. Partlow, 20 
So.2d517, 246 Ala. 259. 

61. Wash.—Shorrock v. Shorrock, 56 
P.2d 674, 18.5 Wash. 623. 

16 C.J. p 101 note 86. 


Member of armed services 

Service on member of armed serv¬ 
ices at home of his mother, where he 
had resided after leaving wife and 
before going into armed service, con¬ 
stituted a valid service. 

Ohio.—Preytag v. Preytag, 13 Ohio 
Supp. 145. 

Process held not left at defendant’s 
residence 

(1) Generally. 

Kan.—^Arnette v. Arnette, 178 P.2d 
1019, 162 Kan. 677. 

(2) Leaving copy of summons with 
father of defendant at his home was 
not sufficient where neither plaintiff 
nor any member of defendant’s fami¬ 
ly knew where defendant was lo¬ 
cated. 

Pla.—Clark v. Clark, 30 So.2d 170, 158 
Pla, 731. 

(3) House purchased on contract 
by husband and wife but occupied by 
husband’s sister was not “residence” 
of wife who had actually lived in an¬ 
other state for several years. 

Ind.—^Ward v. Ward, 71 N.B.2d 131, 
117 Ind.App, 225. 

61.5 Ga.—Scott v. Scott, 15 S.B.2d 
416, 192 Ga. 370—McLeod v. Mc¬ 
Leod, 87 S.E. 286, 144 Ga. 359. 

62. Iowa.—Smith v. Smith, 4 Greene 
266. 

19 C.J. p 101 note 87. 

Registered mail 

Divorce judgment will not be set 
aside on ground that there never 
had been any proper service of sum¬ 
mons, where service was had by reg¬ 
istered mail. 

Ariz.—Cubbison v. Cubbison, 40 P.2d 
86, 45 Ariz. 14. 
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62.5 Ala.—Opinion of the Justices, 
66 So.2d 174, 259 Ala. 202. 

Supporting affidavit 
Service on nonresident defendant 
by registered mail unsupported by 
affidavit as required by equity rule 
is inefficacious to bring defendant 
within court’s jurisdiction to grant a 
divorce. 

Ala.—Partlow v. Partlow, 20 So.2d 
617, 246 Ala. 259. 

Return receipt of registered mail 
must be signed personally by defend¬ 
ant. 

Pa.--Galli v. Galli, 68 Pa.Dist & Co. 

396, 97 Pittsb.Leg.J. 164. 

62.10 Pa.—^Huntington v. Hunting- 
ton, 89 Pa.Dist. & Co. 484. 

62.15 Pa.—^Huntington v. Hunting- 
ton, supra. 

Harrison v. Harrison, Com.PI., 
34 Del.Co. 468, 61 York Leg.Rec. 
117. 

62.20 Conn.—Beardsley v. Beardsley, 
137 A.2d 752, 144 Conn. 725. 

63. La.—Wheeler v. Britton, 69 So. 
766, 134 La. 63—Lachaud v. La- 
chaud, 10 La.Ann. 156. 

19 C.J. p 101 note 88. 

64. Nonresident lunatic respondent 
Pa.—^Hauger v. Hauger, 22 Pa.Dist. 

& Co. 61. 

64.5 Idaho.—Gorges v. Gorges, 245 
P. 691, 42 Idaho 357. 

Neb.—^In re Repp’s Estate, 54 N.W. 
2d 238, 166 Neb. 45. 

65. Ark.—Welch v. Welch, 16 Ark. 
527. 

Mass.—Smith v. Smith, 9 Mass. 422. 
19 C.J. p 101 note 89. 

66. N.Y.—-Bulkley v. Bulkley. 6 Abb. 
Pr. 307. 
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served with a summons inclosed in a sealed unad¬ 
dressed envelope is not sufficient to make the serv¬ 
ice defective where the contents of the envelope 
were ascertained by defendant on the same day.67 

Notice to diplomatic or consular representative. 
Under some statutes, in an action for divorce against 
a resident of a foreign country which has a diplo¬ 
matic or consular representative with an office in 
the state, notice of the pendency of the action must 
be sent to such representative by registered mail, 6^.5 
but such service is additional to, and not a substi¬ 
tute for, the service required to be made on defend¬ 
ant himself. 

Place of service. In some jurisdictions personal 
service outside of the state is authorized by stat¬ 
ute.®® In the absence of statute, however, personal 
service of process outside the state is ineffectual;®^ 
and it has been held that a statute authorizing per¬ 
sonal service of process on defendant “whenever 
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found” does not authorize personal service out of 
the state."^® 

Personal service of process outside the state is 
the equivalent of, and has the same effect as, serv¬ 
ice by publication,7®-® and, where authorized, does 
not give greater jurisdiction than any other substi¬ 
tuted service.*^®-!® It confers jurisdiction in rem, 
but not in personam,'^®*!® or it brings the marital 
status before the court,7®-2® or gives the court ju¬ 
risdiction sufficient to enable it to grant a di- 
vorce'^®*2® or separation ;7®*30 and under some stat¬ 
utes it has the same effect as service by publica- 
tion.7®-3® It, however, does not bring the person 
of defendant before the court so as to give juris¬ 
diction over his person,7®*40 except that where de¬ 
fendant spouse^s domicile is in the state, such serv¬ 
ice of process outside the state, under some stat¬ 
utes, will subject him to the jurisdiction of the 


.67. Minn.—^McElrath v. McBlrath, 
139 N.W. 708. 120 Minn. 380, 44 
L.R.A.,N.S., 506. 

67.5 Pa.—Galli v. Galli, 68 Pa-Dist. 

& Co. 396, 97 Pittsb.Leg.J. 164. 
Desire not to contest 
Where copy of a libel in divorce 
has been served on the consul gen¬ 
eral of the country in which defend¬ 
ant is domiciled, service having been 
had by publication, and the consul 
general is unable to secure a war¬ 
rant of attorney, and notice of the 
master’s meeting has been sent di¬ 
rect to defendant in the foreign coun¬ 
try by registered mail, the return 
receipt has been returned properly 
executed, and defendant has in no 
way indicated a desire to be repre¬ 
sented by an attorney, it must be 
concluded that defendant does not 
wish to contest the action. 

Pa.—Siwek v. Siwek, 80 Pa-Dist. & 
Co. 287. 

■67.10 Pa.—Galli v. Galli, 68 Pa.Dist 
& Co. 396, 97 Pittsb.Leg.J. 164. 

Lytle V. Lytle, Com.Pl., 13 Pay. 
L.J. 81, 15 Som.Leg.J. 121. 

68. Cal.—King v. Superior Court in 
and for San Mateo County, 221 P. 
2d 120, 99 C.A.2d 91. 

•Colo.—Owen v. Owen, 267 P.2d 681, 
127 Colo. 359. 

Conn.—^Boardman v. Boardman, 62 A. 
2d 521, 135 Conn. 124, 13 A.L.R.2d 
295. 

I>«C.—^Wiggins V. Wiggins, Mun.App., 
135 A.2d 154. 

Minn.—^Allegrezza v. Allegrezza, 53 N. 
W.2d 133, 236 Minn. 464—Green v. 
Green, 190 N.W. 989, 153 Minn. 502. 
-Neb.—Ivaldy v. Ivaldy, 59 N.W.2d 
373, 167 Neb. 204. 

'N.Y.—Lansdale v. Lansdale, 160 N.T. 
S.2d 42, 1 A.D.2d 374—Sullivan v. 


Sullivan, 68 N.T.S.2d 394, 271 App. 
Div. 1016. 

Cohen v. Cohen, 86 N.T.S.2d 168, 
193 Misc. 1023. 

Star V. Star, 127 N.T.S.2d 481—- 
Patnode v. Patnode, 85 N.Y.S.2d 
788. 

Va.—Owens v. Owens, 90 S.B.2d 776, 
197 Va. 681. 

19 C.J. p 101 note 93. 

On nonresident only 
Under some statutes, personal serv¬ 
ice may be made outside state on, 
but only on, a nonresident. 

W.Va.—Smith v. Smith, 76 S.B.2d 
253, 138 W.Va. 388. 

Withont court order 

Statute providing for personal 
service on resident outside the state 
without order applies to a matri¬ 
monial action, both in its in rem and 
in its in personam aspects. 

N.Y.—Ellsworth v. Ellsworth, 71 N. 
Y.S.2d 522, 189 Misc. 776. 

Order for service of process held 
sufficient 

Cal.—Smith v. Smith, 288 P.2d 497, 
45 C.2d 235. 

69. Ohio.—Stover v. Stover, 13 Ohio 
N.P.,N.S., 550. 

Pa.—Commonwealth v. Bechtel, 56 
Montg.Co. 71. 

19 C.J. p 101 note 94. 

Statute construed 
Under statute declaring that when 
defendant in divorce action is resi¬ 
dent in state, clerk shall issue sum¬ 
mons directed to sheriff of county in 
which defendant resides or is found, 
“county” refers to county within 
state. 

Ohio.—^Hendrix v. Hendrix, Com.Pl., 
103 N.E.2d 317. 


70- Pa.—^Appeal of Ralston, 93 Pa. 
133. 

19 C.J. p 101 note 95. 

70.5 D.C.—^Wiggins v. Wiggins, 

Mun.App., 135 A.2d 154. 

Minn.—^Allegrezza v. Allegrezza, 53 
N.W.2d 133, 236 Minn. 464. 

70.10 Cal.—^King v. Superior Court 
in and for San Mateo County, 221 
P.2d 120, 99 C.A.2d 91. 

70.15 N.Y.—Sullivan v. Sullivan, 66 
N.Y.S.2d 279, affirmed 68 N.Y.S.2d 
394, 271 App.Div. 1016. 

70.20 Cal.—^King v. Superior Court 
in and for San Mateo County, 221 
P.2d 120, 99 C.A.2d 91. 

Minn.—^Allegrezza v. Allegrezza, 53 
N.W.2d 133, 236 Minn. 464. 

N-Y.—Lansdale v. Lansdale, 150 N. 
Y.S.2d 42, 1 A.D.2d 374. 

Cohen v. Cohen, 86 N.Y.S.2d 168, 
193 Misc. 1023. 

Combined causes 

Service of process on defendant in 
another state is sufficient for the 
court to acquire jurisdiction of de¬ 
fendant with respect to the marital 
action, even though such cause of ac¬ 
tion is combined with a cause of ac¬ 
tion in personam. 

N.Y.—Star v. Star, 127 N.Y.S.2d 481. 

70.25 N.Y.—^Patnode v. Patnode, 85 
N.Y.S.2d 788. 

70.30 N.Y.—^Zatarga v. Zatarga, 92 
N.Y.S.2d 222, 196 Misc. 448. 

70.35 Va.—Owens v. Owens, 90 S.B. 
2d 776, 197 Va. 681. 

W.Va.—Smith v. Smith, 76 S.E.2d 253. 
138 W.Va. 388. 

70.40 Cal.—King v. Superior Court 
in and for San Mateo County, 221 
P.2d 120, 99 C.A.2d 91. 

Minn.—^Allegrezza v. Allegrezza, 63 
N.W.2d 133, 236 Minn. 464. 
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court and enable it to render a personal judgment 
against him JO-45 

Process may be personally served beyond the 
county where the court sitsJ^ Under some stat¬ 
utes and practice, however, service on defendant 
husband in another county where the husband does 
not reside but is temporarily confined in the peni¬ 
tentiary is illegalJi-5 Under others, the service 
of process on a defendant serving a sentence in a 
penal institution can be made on him only under an 
order of courtJi*lO 

S' ervice of summoiis and complaint. According to 
some practice, where service is made outside the 
state without an order, the complaint must be 
served simultaneously with the summons 

Who may make service. The officer or person 
by whom process in divorce suits may be ser\’’ed is 
usually prescribed by statute or rule of court,72 
and process otherwise served is ineffectualJ^ Un¬ 
der some statutes the service of summons cannot be 


made by plaintiff,^^ and although the statute may 
not forbid such service, yet such service savors of 
collusion and may lead to dismissal of the suitjs 
Service of the complaint on a defendant outside the 
state, under some statutes, may be made by having 
any attorney other than the attorney for plaintiff 
hand a copy to defendantJ5.5 

Time of service. Process may be served at any 
time before return day is passed,^^ but service after 
the return day is a nullity,77 and acceptance of serv¬ 
ice after the return day is invalidJ7.5 ^ statute 
providing that every citation shall be served at 
least five days before its return has been held to be 
merely directoryJ^ a statutory provision requiring 
six weeks to elapse between the service of summons 
and the hearing and decision has been held to ap¬ 
ply to a cross petition for divorceJ^ 

After order for publication. Where a sheriff 
has filed a return showing that he is unable to make 
personal service and an order for service by publi- 


70.45 Cal.—Smith v. Smith, 288 P. 
2d 497, 46 C.2d 235. 

Mass.—Todd v. Poster. 102 N.E.2d 
406, 328 Mass. 136. 

N.T.—^Lansdale v. Lansdale, 150 N.Y. 
S.2d 42, 1 A.D.2d 374. 

Zatarga v. Zatarga, 92 N.Y.S.2d 
222, 196 Misc. 448—^Ellsworth v. 
Ellsworth, 71 N.Y.S.2d 522, 189 
Misc. 776. 

Fogel V. Pogel, 134 N.Y.S.2d 859. 

71. Kan.—^Fincher v. Fincher, 324 P. 
2d 169, 182 Kan. 724. 

Pa.—^Lewis v. Lewis, 29 Pa.Dist. 468, 
48 Pa.Co. 293, 68 Pittsb.Leg.J. 11. 
19 C.J. p 101 note 96. 

County of last oohahitatioa 
The option granted by statute to 
plaintiff of suing in a county other 
than that of defendant’s residence, in 
case the parties last cohabited in the 
county so selected, carries with it by 
necessary implication the right to 
direct process to the sheriff of the 
county where defendant resides for 
service on him there. 

W.Va.—^Jennings v. McDougle, 98 S. 
E. 162, 83 W.Va. 186. 

71.5 Ga.—Scott V. Scott, 15 S.B.2d 
416, 192 Ga. 370. 

71.10 Pa.—Taylor v. Taylor, 59 Pa. 

List. & Co. 192, 9 Pay.L.J. 210. 
Proper practice 

Where, without a court order there¬ 
for, subpoena and libel were served 
on respondent in jail, application 
should be made for an alias subpoena. 
—Taylor v. Taylor, supra. 

71.15 N.Y.—^Lansdale v. Lansdale, 
150 N.Y.S.2d 42, 1 A.D.2d 374. 

72. Mass.—^Leavitt v. Leavitt, 136 
Mass. 191, 


Neb.—^Nelson v. Robinson, 46 N.W.2d 
892, 154 Neb. 64. 

Pa.—Spencer v. Spencer, Com.Pl., 34 
Erie Co. 45. 

19 C.J. p 101 note 97. 

Duty of court is to see that public 
policy expressed in statute providing 
that only authorized officer may 
serve notice of process is not vio¬ 
lated. 

Va.—Raiford v. Raiford, 68 S.B.2d 
888, 193 Va. 221. 

Sheriff 

(1) It is not necessary that service 
be made by the sheriff. 

Pa.—Bloom v. Bloom, 11 Pa.Dlst. & 
Co. 752, 25 Luz.Leg.Reg. 97 , 77 
Pittsb.Leg.J. 352—Gill v. Gill, 5 
Pa.Dist. & Co. 575, 27 Dauph.Co. 
92. 

(2) Citation may be served by the 
sheriff or any constable of county 
if defendant can be found in such 
county. 

Tex.—^Dickinson v. Dickinson, Civ. 
App., 173 S.W.2d 549. 

Suspension of court rule 
Where the statute does not require 
service to be made by any particular 
person or officer, the court may, in 
a particular case and under special 
circumstances, suspend its rule re¬ 
quiring service on defendant in an¬ 
other county to be served by the 
sheriff of such county, and may di¬ 
rect the service to be made by the 
sheriff of the county in which the 
action is pending. 

Pa.—^Lewis v. Lewis, 29 Pa.Dist. 468, 
48 Pa.Co. 293, 68 Pittsb.Leg.J. 11. 

73. Vt.—Spafford v. Spafford, 16 Vt. 

511. I 

19 C.J. p 102 note 98. I 
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indorsement of deputization 
Where sheriff did not indorse on 
summons authority of person depu¬ 
tized to serve summons before it was 
served on defendant in divorce case, 
summons should have been quashed. 
Ohio.—Simmons v. Simmons, 175 N. 
E. 749, 38 Ohio App. 391. 

74. N.Y.—Perweiler v. Perweiler. 160 
N.Y.S. 786. 

75. Pa.—Green v. Green, 17 Pa.Dist 
160. 

75.5 Pa.—Gain v. Galli, 68 Pa.Dist. 
& Co. 396, 97 Pittsb.Leg.J. 164. 

Service of complaint 
Ta.—Johnson v. Johnson, Com.Pl., 24 
Northumb.Leg.J. 231. 

76. Pa.—Chadwick v. Chadwick, 20 
Pa.Dist. 306, 38 Pa.Co. 199—Parker 
V. Parker, 20 Pa.Dist. 304. 

77. Pa.—Stoops V. Stoops, 49 Pa. 
Dist. & Co. 247—Thomas v. Thom¬ 
as, 46 Pa.Dist. & Co. 319. 

Tex.—Sparkman v. Sparkman, Civ. 

App., 209 S.W. 252. 

Alias subpoena 

If defendant is not served before 
the return day, the subpoena should 
be returned “non est inventus” and 
an alias subpoena should be issued. 
Pa.—Kreager v. Kreager, 24 Pa.Dist. 
& Co. 314, 34 Sch.Leg.Rec. 396, 2" 
Sch.Reg. 181, 49 York Leg.Rec. 
108. 

77.5 Pa.—Thomas v. Thomas, 46 Pa. 
Dist. & Co. 319. 

78. N.J.—Sheldon v. Sheldon, 134 
A. 904, 100 N.J.Bq. 24. 

79. Ohio.—Calvert v. Calvert, 199 N. 
E. 473, 130 Ohio St. 369. 

Parker v, Parker, App., 56 N.E. 
2d 527. 
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cation has been made, personal service, it has been 
held, cannot thereafter be made without first hav¬ 
ing the complaint reinstated, as required by rule 
of court.'^®'® 

§ 95. - Service by Publication 

Constructive service of process is sufficient In a dl- 
vorce proceeding to give the court Jurisdiction of a mari- 
tai res or status iocated within the state, and is usuaiiy 
permitted under the various statutes and ruies; but strict 
compiiance with these statutes and ruies is necessary to 
give the court jurisdiction. 

Constructive service of process is sufficient in a 
divorce proceeding, where authorized, to enable the 
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court to deal with the marital status of the par¬ 
ties,79-50 and actual notice to a nonresident defend¬ 
ant is not a prerequisite to the exercise of jurisdic- 
tion.80 As a general rule constructive service of 
process by publication is authorized by statute or 
rule, and a judgment or decree of divorce may be 
entered thereon where plaintiff is a resident of the 
state^9.5 and defendant is outside, or resides out¬ 
side, the state,or the residence or address of de¬ 
fendant is unknown,8l-5 or defendant has departed 
from his residence and keeps himself concealed with 
intent to avoid service of process,Si-iO or where the 
parties are nonresidents, but were married within 
the state.Si-15 


79.5 Pa.—Bentley v. Bentley, 66 Pa. 
Dist. & Co. 596. 

79.50 Kan.—Schooler v. Schooler, 
263 P.2d 233, 176 Kan. 201. 

Mo.—Beckmann v. Beckmann, App., 
211 S.W.2d 636, affirmed in part 
and reversed in part on other 
grounds 218 S.W.2d 566, 358 Mo. 
1029, 9 A.L..H.2d 428. 

N.T.—^Rosenblum v. Hosenblum, 42 
N.Y.S.2d 626, 181 Mlsc. 78. 

Ohio.—^Whitelaw v. Whitelaw, App., 
113 N.B.2d 106. 

Woolford V. Woolford, 14 Ohio 
Supp. 6. 

Or.—Smith v. Hickey, 216 P.2d 268, 
188 Or. 639. 

Pa.—Jageler v. Jageler, 47 Pa.Dist. & 
Co. 699, 69 Montg.Co. 164. 

Wash.—White v. White, 163 P.2d 137, 
24 Wash.2d 62. 

50. Cal.—^Hubert v. Hubert, 178 P. 
2d 15. 78 C.A,2d 498. 

Idaho.—Corpus Juris quoted iu Gorg¬ 
es V. Gorges, 245 P. 691, 693, 42 
Idaho 357. 

Pa.—Tunmer v. Tunmer, 51 Pa.Dist. 
& Co. 629, 7 Fay.Li.J. 168, 49 Lane. 
Bev. 217, 58 York Leg.Rec. 83. 

19 C.J. p 102 note 3. 
l>uty of master to endeavor to give 
actual notice 

Pa.—Smith v. Smith, Com.Pl., 1 
Cumb.L.J. 35. 

Bes which court “seizes” as basis 
of jurisdiction in divorce suit 
against defaulting nonresident de¬ 
fendant, served only by publication, 
is marital status of plaintiff. 

N.M.—^Payton v. Payton, 225 P. 676, 
29 N.M. 618. 

50.5 Ky.—Gayle v. Gayle, 192 S.W. 
2d 821, 301 Ky. 613—^Downs v. 
Downs. Adm’r, 96 S.W. 636, 123 Ky. 
405. 29 Ky.L. 849. 

N.Y.—Chapman v. Chapman, 132 N. 
Y.S.2d 707, 284 App.Div. 604, appeal 
denied 134 N.Y.S.2d 173, 284 App. 
Div. 857, motion denied 138 N.Y.S. 
2d 709, 285 App.Div. 991. 

Lebensfeld v. Lebensfeld, 167 N. 
Y.S.2d 678. 

51. Ala.—Wilkes v. Wilkes, 16 So. 
2d 15, 245 Ala. 64. 


Alaska.—Thornhill v. Huston, 13 
Alaska 150. 

Ark.—Dilk v. Scott, 286 S.W.2d 9. 
225 Ark. 861. 

Conn.—Cikora v. Cikora, 52 A.2d 310, 
133 Conn. 456. 

D.C.—^Wiggins v. Wiggins, Mun.App., 
135 A.2d 154. 

Fla.—Bekersley v. Eckersley, 26 So. 
2d 811, 167 Fla. 722—McGee v. Mc¬ 
Gee. 22 So.2d 788, 156 Fla. 346. 

Idaho.—Corpus Juris quoted iu Gorg¬ 
es V. Gorges, 245 P. 691, 693, 42 
Idaho 357. 

Iowa.—Swift V. Swift, 29 N.W.2d 
535, 239 Iowa 62. 

Ky.—^Davidson v. Davidson, 188 S. 
W.2d 464, 300 Ky. 306. 

Mo.—Coleman v. Coleman, App., 277 
S.W. 2d 866—^Beckmann v. Beck¬ 
mann, App., 211 S.W.2d 636, af¬ 
firmed in part and reversed in part 
on other grounds 218 S.W.2d 566, 
368 Mo. 1029, 9 A.L.R.2d 428. 

N.J.—Shapiro v. Shapiro, 180 A. 434, 
13 lSr.J.Misc. 788. 

N.Y.—David-Zieseniss v. Zieseniss, 
129 N.Y.S.2d 649, 206 Misc. 836-- 
Fengler v. Fengler, 43 N.Y.S.2d 885, 
181 Misc. 85—Rosenblum v. Rosen- 
blum, 42 N.Y.S.2d 626, 181 Misc. 78 
—^Matthews v. Matthews, 219 N.Y. 
S. 333, 128 Misc. 309. 

Lebensfeld v. Lebensfeld, 167 N. 
Y,S.2d 678—^In re Matthews* Es¬ 
tate, 142 N.Y.S.2d 382. 

Ohio.—State ex rel. Haun v. Hoffman, 
60 N,B.2d 657, 146 Ohio St. 31— 
Reed v. Reed, 167 N.E. 684, 121 Ohio 
St, 188, 64 A.L.R. 1384. 

Hanna v. Hanna, 114 N.E.2d 133, 
93 Ohio App. 270. 

Hendrix v. Hendrix, Com.Pl., 103 
N.B.2d 317—Willson v. Willson, 14 
Ohio Supp. 92—Woolf ord v. Wool- 
ford, 14 Ohio Supp. 6. 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

Pa.—Commonwealth v. Custer, 21 A. 
2d 524, 145 Pa.Super. 535. 

Heimbach v. Heimbach, 53 Pa. 
Dist. & Co. 350, 21 Leh.L.J. 175, 7 
Monroe L.B. 43, 59 York Leg.Rec. 
98—^Tunmer v. Tunmer, 61 Pa.Dist. 
& Co. 529, 7 Fay.L.J. 168, 49 Lane. 
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Rev. 217, 58 York Leg.Rec. 83— 
Daddessa v. Daddessa, 48 Pa.Dist. 
& Co. 683, 9 Sch.Reg. 236—Jageler 
V. Jageler, 47 Pa.Dist. & Co. 699, 69 
Montg.Co. 164. 

Knode v. Knode, Com.Pl., 27 
West.L.J. 101, affirmed 48 A.2d 
151, 159 Pa.Super. 210. 

Tenn.—Sturdavant v. Sturdavant, 189 
S.W.2d 410, 28 Tenn.App. 273. 

19 C.J. p 102 note 4. 

‘‘Residence** as used in divorce stat¬ 
utes usually equivalent to “domi¬ 
cile** see supra § 71. 

‘^Besidence” “domicile” held 

synonymous in statutes dealing with 
service by publication in a divorce 
action where defendant resides out 
of the state. 

U.S.—Johnson v. First Nat. Bank in 
Wichita, Kan., C.A.Kan., 223 F.2d 
31. 

City court 

A divorce decree of a city court 
based on service by publication held 
void. 

Ill.—^In re Clark’s Estate, 264 Ill. 
App. 644. 

81.5 Fla.—^McGee v. McGee, 22 So. 

2d 788, 156 Fla. 346. 

Ohio.—^Hanna v. Hanna, 114 N.E.2d 
133, 93 Ohio App. 270. 

Pa.—^Knode v. Knode, Com.Pl., 27 
West.L.J. 101, affirmed 48 A.2d 151, 
159 Pa.Super. 210. 

81.10 Pa.—^Birkenheuer v. Birken- 
heuer, 53 Pa.Dist. & Co. 90. 

Wash.—White v. White, 163 P.2d 
137, 24 Wash.2d 52. 

Evidence held sufficient to show 

(1) Concealment with intent to 
evade service of process. 

Kan.—^Schooler v. Schooler, 263 P.2d 
233, 175 Kan. 201. 

(2) That plaintiff exhausted every 
conceivable source of information in 
a bona fide effort to locate defendant 
for service of subpoena. 

Pa.—^Knode v. Knode, 48 A.2d 151, 
159 Pa.Super. 210. 

81.15 N.Y.—^David-Zieseniss v. Zie¬ 
seniss. 129 N.Y.S.2d 649. 205 Misc. 
836. 
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Where defendant is a nonresident, notice of the der such service of process, however, the decree as 
pendency of the action, under some statutes, must far as the marriage status is concerned is as bind- 
be given by publication.si-20 Service by publica- ing on the parties as in cases where the service of 
tion, under some statutes, is authorized on an insane process is personal.^s Also, where authorized by 
person as on other defendants, but if there is a nat- statute or rule, substituted service by publication 
ural or legally appointed guardian for the insane confers sufficient jurisdiction of a resident of the 
person service must be made in the same manner on state sojourning elsewhere to warrant a personal 
such guardian.81-25 judgment against him.*3.6 

Statutes and rules authorizing constructive serv- Since personal service of process is usually re¬ 
ice of process and specif 3 ring the requirements there- quired where defendant is domiciled within the ju- 
for must be strictly construed,^!-^^ and strict com- risdiction of the court and may be personally served 
pliance with them is necessary to give the court as discussed supra § 94, constructive service of 
jurisdiction.82 Where jurisdiction is acquired un- process is available only in case defendant resides 


81.20 Ohio.—State ex rel. Haun v. 
Hofeman, 60 N.E.2cl 657, 145 Ohio 
St. 31. 

Hendrix v. Hendrix, Com.Pl., 103 
N.E.2d 317. 

81.25 U.S.—^Johnson v. First Nat. 
Bank in Wichita, Han., C.A.Han., 
223 P.2d 31. 

Service hy pnhlioation on Insane de¬ 
fendant lield sufficient 
XJ.S.—Johnson v. First Nat. Bank in 
Wichita, Kan., supra. 

81.30 Fla.—^McGee v. McGee, 22 So. 
2d 788,156 Fla. 346. 

Time 

The words “twice a month for two 
months," as used in the statute pro¬ 
viding* for publication of service on 
a nonresident defendant, mean that 
defendant is entitled to two months’ 
notice of complaint filed against him 
before he is required to appear and 
answer it. 

Ga.—^Lott V. Lott, 59 S.E.2d 912, 207 
Ga. 34. 

82. Ala.—Wilkerson v. Wilkerson, 
161 So. 820, 230 Ala. 567—Watters 

V. Watters, 98 So. 813, 210 Ala. 
550. 

Fla.—^Mabson v. Mabson, 140 So. 801, 
104 Fla. 162. 

Ga.—Stiles v. Stiles, 187 S.E. 870, 183 
Ga. 199. 

Idaho.—Corpus O^ris quoted in Gorg¬ 
es V. Gorges, 245 P. 691, 693, 42 
Idaho 357. 

Iowa.—Smith v. Smith, 4 Greene 266. 
Miss.—^Burns v. Burns, 97 So 814, 
133 Miss. 485. 

Mo.—Corpus Jttris Secundtun cited in 
Hill V. Hill, App,, 236 S.W.2d 394, 
399—Orrick v. Orrick, App., 233 S. 

W. 2d 826—Coonley v. Coonley, App., 
237 S.W. 198. 

N.J.—^Ruppel V. Ruppel, 135 A. 471, 
4 N.J.Misc. 1039. 

N.T.—^Foote V. Foote, 77 N.T.S.2d 60, 
192 Misc. 270. 

Ohio.—O’Dell v. O’Dell, 64 N.B.2d 
126, 78 Ohio App. 60—^Beck v. Beck, 
187 N.B. 366, 45 Ohio App. 507. 

Hendrix v. Hendrix, Com.Pl., 103 
N.R2d 317—Corpus Jtiris Secun¬ 


dum quoted in Case v. Case, Com. 
PI., 75 N.E.2d 231, 232. 

Pa.—Cancellier v. Cancellier, 85 Pa. 
Dist. & Co. 91—Knight v. Knight, 
Com.Pl., 70 Pa.Dist. & Co. 229— 
Gill V. Gill, 5 Pa.Dist. & Co. 675, 27 
Dauph.Co. 92. 

Stewart v. Stewart, Com.Pl., 4 
Chest.Co. 451—Sillik v. Sillik, Com. 
PI., 3 Cumb.L.J. 131—Williams v. 
Williams, Com.Pl., 6 Fay.L.J. 167 
—^Bagot v. Bagot, Com.Pl., i Leba¬ 
non 61—Johnson v. Johnson, Com. 
PI., 24 Northumb.Leg.J. 231—^Vick¬ 
ers V. Vickers, Com.Pl., 22 Wash. 
Co. 137—^Boucoskie v. Boucoskie, 
Com.Pl., 20 Wash.Co. 62. 

Tenn.—Copeland v. Green, 4 Tenn. 
App. 463. 

Tex.—Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed. 

19 C.J. p 102 note 5. 

Compliance with statutory require¬ 
ments held shown 

Ark.—Dilk v. Scott, 286 S.W.2d 9, 
225 Ark. 861. 

Conn.—Cikora v. Cikora, 62 A.2d 310, 
133 Conn. 456. 

Attachment of property unnecessary 
N.C.—White v. White, 103 S.E. 216, 
179 N.C. 592. 

A warning order issued in a suit 
for divorce brought in the courts 
of Arkansas, warning defendant, a 
nonresident, to appear in the action, 
is not a writ or Judicial process, 
within a statute providing that writs 
or Judicial process shall run in the 
name of the state. 

Tex.—Stuart v. Cole, 92 S.W. 1040, 42 
Tex.Civ.App. 478. 

County of residence 
Where divorce suit was filed in 
county not residence of plaintiff, 
service could not be had by publica¬ 
tion on defendant. 

Mo.—^Matthews v. Matthews, 34 S.W. 
2d 618, 224 Mo.App. 1075. 

Search for defendant 
Evidence established that husband, 
before securing service by publica¬ 
tion of summons and complaint in 
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divorce action, made a reasonable 
search for wife so that service by 
publication was valid. 

Wash.—^White v. White, 163 P.2d 137 
24 Wash.2d 52. 

Statute held inapplicable 
Ala.—Parker v. Cowan, 106 So. 607 
214 Ala. 69. 

83. Ala.—^Wilkerson v. Wilkerson, 
161 So. 820, 230 Ala. 567. 

Cal.—Bing Gee v. Chan Lai Yung 
Gee, 202 P.2d 360, 89 C.A.2d 877. 
Ga.—Axtell v. Axtell, 181 S.E 295, 
181 Ga. 24. 

Idaho.—Corpus Juris quoted in Gorg¬ 
es V. Gorges, 245 P. 691, 693, 42 
Idaho 357. 

Mo.—Coleman v. Coleman, App., 277 

S. W.2d 866—Beckmann v. Beck¬ 
mann, App., 211 S.W.2d 536, af¬ 
firmed in part and reversed in part 
on other grounds 218 S.W.2d 566, 
358 Mo. 1029, 9 A.L.Il.2d 428— 
Coffey V. CofCey, App., 71 S.W.2d 
141. 

N.T.—Matthews v. Matthews, 159 N. 
E. 713, 247 N.Y. 32. 

Lebensfeld v. Lebensfeld, 157 N. 

T. S.2d 678. 

Ohio.—Cache v. Cache, 12 Ohio App. 
140. 

Walters v. Larrick, 28 Ohio N.P., 
N.S., 281, afiirmed 39 Ohio App. 363, 
10 Ohio L.Abstr. 608. 

Pa.—Knode v. Knode, Com.Pl., 27 
W’’est.L.J. 101, affirmed 48 A.2d 161, 
159 Pa.Super. 210. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

Va.—Taylor v. Taylor, 165 S.B. 414, 
169 Va. 338. 

W.Va.—Suter v. Suter, 37 S.E.2d 474, 
128 W.Va. 611. 

19 C.J. p 102 note 6. 

Within the state 

A judgment of the court of a state 
in which one spouse was lawfully 
domiciled, although based solely on 
constructive service, is valid and 
binding within that state. 

N.T.—Kaiser v. Kaiser, 182 N.Y.S. 
709, 192 App.Div. 400, affirmed 136 
N.E. 902, 233 N.Y. 624. 

83.5 N.Y.—^Dirksen v. Dirksen, 72 N. 
Y.S.2d 865. 
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outside the state,8^ is absent therefrom,85 or can¬ 
not be found therein,86 or a return of “not found” 
has properly been made by the proper officer.88-5 
Under some statutes, service by publication cannot 
be had on defendant who is a resident of the state 
but temporarily absent therefrom,8 6.10 such as a 
resident in the military service temporarily sta¬ 
tioned outside the state.86.i5 

Where service of process has been made by pub¬ 
lication, the subsequent return of defendant to the 
jurisdiction of the court before the hearing will not 
defeat the jurisdiction of the court, nor will the fail¬ 
ure to give notice to defendant of the master’s meet¬ 
ing invalidate the service by publication. 86.20 

Under the practice in some jurisdictions, the facts 
which warrant service by publication are jurisdic¬ 
tional and must appear on the face of the petition 
for divorce.87 It has been held that the issuance 
of an alias writ is predicated on the return of the 
original writ showing that personal service on de- 
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fendant within the state cannot be effected, and 
hence the alias writ cannot be issued where there 
has been personal service of the original writ.87.5 

Appointment of attorney to notify. Under some 
statutes, in an action for divorce against a non¬ 
resident defendant an attorney must be appointed 
to notify defendant of the pendency of the action 
and the nature thereof, the object of which is that 
the nonresident be notified in time to appear and 
make a defense if he desires to do so.87.io 

Affidavit for order of publication. The facts nec¬ 
essary to make constructive service available are 
usually required to be shown by affidavit,88 or, un¬ 
der some statutes, they may be shown by either 
affidavit or in the initial pleading.88.5 Such affidavits 
are jurisdictional® 8.10 and a strict compliance with 
the requirements thereof is necessary.88.i5 if the 
affidavit does not comply with the statute, service 
of process thereunder does not confer jurisdiction,®8 
and the trial judge should insist on a rigid observ- 


84. Mo.—Hairs v. Hairs, 300 S.W. 
540, 222 Mo.App. 941. 

Ohio.—^Hendrix v. Hendrix, Com.Pl., 
103 N.B.2d 317. 

Millis V. Millis, 17 Ohio ]Sr.P., 
N.S., 254—Search v. Search, 7 Ohio 
N.P.,N.S., 274. 

Pa.—Hudkins v. Hudkins, Com.Pl., 
9 Pay.L.J. 129, 60 York Legr.Rec. 
115—^Williams v. Williams, Com. 
PI., 6 Pay.L..J. 167. 

Tenn.—Tarver v. Tarver, 10 Tenn. 
App. 677. 

19 C.J. p 102 note 7. 

Domicile xmknown 
The word ‘*and” in a statute pro¬ 
viding that if libelee is without the 
state “and” his domicile is unknown 
to libelant, he may be notified of the 
pendency of the libel by publication, 
cannot be construed to mean “or,” 
and, in the absence of proof that 
libelee was without the state, notice 
cannot be given by publication. 

Vt.—^Bondurant v. Bondurant, 158 A. 
683, 104 Vt. 218. 

85. Mass.—^Mace v. Mace, 7 Mass. 

212 . 

19 C.J. p 102 note 8. 

86. Minn.—Roberts v. Roberts, 161 
N.W. 148, 135 Minn. 397, L.R.A. 
1917C 1140. 

19 C.J. p 102 note 9. 

86.5 Pa.—Knight v. Knight, 70 Pa. 
Dist. & Co. 229. 

By attovxLey 

Plaintilf’a attorney may not make 
a return after an unsuccessful effort 
to serve defendant by registered mail 
and proceed to make service by pub¬ 
lication. 

Pa.—Cancellier v, Cancellier, 85 Pa. 
Dist. & Co. 91. 

27A C.J.S.—22 


86.10 Ohio.—Wilson v. Wilson, 9 
Ohio Supp. 196. 

86.15 Ohio.—Wilson v. Wilson, su¬ 
pra. 

86.20 Pa.—Wiltse v. Wiltse, 47 A.2d 
540, 159 Pa.Super. 131. 

87. Tenn.—Copeland v. Green, 4 
Tenn.App. 463. 

Allegation of jurisdictional facts in 
the pleadings generally see infra 
§ 107. 

Tinder Missonri statnte, where con¬ 
structive service is had, it is not 
necessary that the allegation of non¬ 
residence of defendant be contained 
in the petition itself, but it is suffi¬ 
cient if an affidavit to such effect be 
filed at time of filing petition or at 
any time thereafter. 

Mo.—^Kern v. Kem, App., 141 S.W.2d 
164. 

87.5 Del.—^Warren v. Warren, 47 A. 
2d 795, 4 Terry 399. 

87.10 Ark,—Stinson v. Stinson, 159 
S.W.2d 446, 203 Ark. 888. 

88. Ga.—Millis v. Millis, 140 S.E. 
503, 165 Ga. 233. 

Iowa.—Swift V. Swift, 29 N.W.2d 
535, 239 Iowa 62. 

Mich.—^Bankers Trust Co. of Detroit 
V. Poto, 4 ]Sr.W.2d 54, 301 Mich. 
676. 

Mo.—Orrick v. Orrick, App., 233 S.W. 
2d 826. 

Neb.—^Poster v. Poster, 196 N.W. 702, 
111 Neb. 414. 

N.C.—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.C. 286—Simmons v. 
Simmons, 45 S.E.2d 124, 228 N.C. 
233—Rodriguez v. Rodriguez, 29 S. 
E.2d 901, 224 N.C. 275. 

19 C.J. p 102 note 11. 
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Affidavits required 
Under some statutes two kinds of 
affidavits are required, the prelim¬ 
inary affidavit which is a necessary 
part or preliminary foundation of 
the constructive service, and a sec¬ 
ond affidavit which is mere evidence 
to show due service, but is not a part 
of it. 

Ohio.—In re Prankenberg’s Estate, 47 
N.E.2d 239, 70 Ohio App. 495. 
Cause of action 

Where plaintiff in divorce action 
filed his duly verified complaint stat¬ 
ing cause of action at the same time 
that he filed the affidavit for publica¬ 
tion and before order for service by 
publication was made, the order was 
not defective notwithstanding fail¬ 
ure of affidavit of publication to state 
facts showing cause of action, as the 
filing of the complaint simultaneous¬ 
ly with such affidavit was a compli¬ 
ance with statute requiring it to be 
shown by affidavit that a cause of 
action exists before an order for the 
service and summons by publication 
can be made, such complaint being 
also an affidavit 

N.C.—^Davis v. Davis, 102 S.E. 270, 
179 N.C. 185. 

88.5 Pla.—^McGee v. McGee, 22 So.2d 
788, 156 Pla. 346. 

Petition which does not contain 
the required averments cannot be 
used in lieu of the affidavit. 

Ohio.—^In re Prankenberg’s Estate, 47 
N.B.2d 239, 70 Ohio App. 495. 

88.10 N.C.—Simmons v. Simmons, 45 
S.E.2d 124, 228 N.C. 233. 

88.15 N.C.—^Rodriguez v. Rodriguez, 
29 S.B.2d 901, 224 N.C. 275. 

89. Cal.—Williams v. Williams, 206 
P. 650, 57 C.A. 36. 
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ance of the statutory requirements, so as to avoid i that the affidavit aver that defendant is a nonresi- 
litigation questioning the validity of the divorce.*9.6 dent,89-i® that service cannot be made on defendant 
The affidavit may be amended, but such amendment %vithin the state,89-20 that defendant could not after 
will not validate a prior judgment for divorce ren- due diligence be found in the state,®# that diligent 
dered on a defective service.89.io 

Under varying statutes and rules it is essential name and residence of defendant, ^0.5 and that the 


Ill.—^Anderson v. Anderson, 11 N.B. 

2d 216, 292 I11.APP. 421. 

Mo.—Orrick v. Orrick, App., 233 S.W. 
2 d 826. 

Nev.—^Perry v. District Court of 
Seventh Judicial Dist. in and for 
Esmeralda County, 174 P. 1058, 42 
Nev. 284. 

N.C.—Carpenter v. Carpenter, 93 S.B. 
2d 617, 244 N.C. 286—Rodriguez v. 
Rodriguez, 29 S.E.2d 901, 224 N.C. 
276—^McLeod v. McLeod, 29 S.B. 2 d 
343, 224 N.C. 855—^Fowler v. Fow¬ 
ler, 130 S.E. 315, 190 N.C. 536. 

Ohio.—In re Frankenberg's Estate, 47 
N.E.2d 239. 70 Ohio App. 495—Beck 
V. Beck, 187 N.B. 366, 45 Ohio App. 
507—Ready v. Ready, 158 N.E. 493, 
25 Ohio App. 432. 

Pa.—Hall V. Hall, 28 Del.Co. 21— 
Vickers v. Vickers, Com.Pl., 22 
Wash.Co. 137. 

19 C.J. p 102 note 12. 

Duty to detezmine 

The circuit judge has the duty to 
determine whether there is suiRcient 
in affidavit to conform to the stat¬ 
ute. 

Mich.—^Bankers Trust Co. of Detroit 
V. Foto, 4 N.W.2d 64, 301 Mich. 
676. 

Substantial compliance xequixed 
Ky.—Hill V. HiU, 186 S.VV.2d 245, 299 
Ky. 351. 

Statutory form 

Form of affidavit suggested by 
statute is always best. 

N.C.—Simmons v. Simmons, 45 S.E. 
2d 124, 228 N.C. 233. 

Prior insufficient affidavit 
A divorce decree pro confesso was 
not void because of filing of inade¬ 
quate affidavit of publication where 
subsequent affidavit on which pub¬ 
lication was had did comply with the 
statutory requirements. 

Ill.—Conrad v. Conrad, 66 N.E. 2 d 738, 
329 IlLApp. 33, affirmed 71 N.E.2d 
54, 396 111. 101. 

Affidavits held sufficient 

( 1 ) Affidavit referring to a veri¬ 
fied complaint, which stated a cause 
of action and also plaintiff’s resi¬ 
dence in the state and county for the 
requisite period immediately preced¬ 
ing commencement of the action, al¬ 
though more than two months elapsed 
after verification of the complaint 
before the complaint was filed. 

Cal.—Hurt v. Haering, 211 P. 228, 190 
C. 198. 

( 2 ) Other affidavits. 

Fla.—Eckersley v. Eckersley, 26 So. 
2d 811, 167 Fla. 722—Ringling v. 


Ringllng. 158 So. 125, 117 Fla. 423 
—Bannon v. Kendall, 158 So. 99, 117 
Fla. 475. 

Idaho.—Simonton v. Simonton, 236 
P. 863, 40 Idaho 751, 42 A.L.R. 1363. 
Nev.—^Klepper v. Klepper, 279 P. 758, 
61 Nev. 468. 

N.C.—Simmons v. Simmons, 45 S.B. 

2d 124, 228 N.C. 233. 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

19 C.J. p 102 note 12 [a]. 

Affidavits held insufficient 
Fla.—McGee v. McGee, 22 So.2d 788, 
156 Fla. 346. 

Ky.—Hill V. Hill, 186 S.W.2d 245, 299 
Ky. 361. 

Agent’s affidavit 

( 1 ) Where the affidavit was made 
by an agent, and where the fact of 
agency was not recited therein, the 
authority of the agent was not suffi¬ 
ciently shown. 

Ala.—^Watters v. Watters, 98 So. 813, 
210 Ala. 550. 

( 2 ) The fact of agency sufficiently 
appears where there is a recital to 
such effect in the affidavit. 

Ala.—Parker v. Cowan, 106 So. 607, 
214 Ala. 69. 

(3) An affidavit made by complain¬ 
ant’s attorney has been held sufficient, 
at least as against a collateral at¬ 
tack, even though it did not recite 
the fact of agency, where attorney’s 
name was signed to the bill as such, 
since the affidavit and bill are so re¬ 
lated as to afford a fair intendment 
from the face of the record that the 
affidavit was made by the attorney as 
solicitor for complainant. 

Ala.—^Anthony v. Anthony, 128 So. 
440, 221 Ala. 221. 

Statement of belief 
The failure of affidavit for warn¬ 
ing order in divorce suit to allege 
that defendant was "believed” to be 
absent from state was not fatal de¬ 
fect invalidating judgment granting 
divorce, in view of direct allegation 
in affidavit that defendant was ab¬ 
sent from state. 

Ky-—Bushong v. Bushong, 114 S.W. 
2d 736, 272 Ky. 474. 

The allegation of Jurisdiction, 

while essential to the maintenance 
of an action for divorce in the par¬ 
ticular county in which it is insti¬ 
tuted, is not an essential part of the 
cause of action, within statute re¬ 
quiring that it appear, either in the 
affidavit for publication of summons 
or the verified complaint on file, that 
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a cause of action exists against the 
defendant to be served. 

Cal.—^Hurt v. Haering, 211 P. 228 190 
C. 198. 

89.5 Mich.—Bankers Trust Co. of 
Detroit v, Foto, 4 N.W.2d 64 301 
Mich. 676. 

89.10 N.C.—Rodriguez v. Rodriguez 
29 S.E.2d 901, 224 N.C. 275. 

89.15 Ky.—Hill v. Hill, 185 S.W 2d 
245, 299 Ky. 361. 

Ohio.—^In re Frankenberg’s Estate, 47 
N.E.2d 239, 70 Ohio App. 495—Rea¬ 
dy V. Ready, 168 N.E. 493, 25 Ohio 
App. 432. 

89.20 Ohio.—In re Prankenberg’s Es¬ 
tate 47 N.E.2d 239, 70 Ohio App. 
495—Ready v. Ready, 168 N.E. 493 , 
26 Ohio App. 432. 

90. N.C.—Fowler v. Fowler 130 S 
B. 315, 190 N.C. 536. 

Jurisdictional requirement 
Averment as to due diligence is Ju¬ 
risdictional in its character and its 
absence is a fatal defect. 

N.C.—Rodriguez v. Rodriguez, 29 S. 
E.2d 901, 224 N.C. 275—McLeod v. 
McLeod, 29 S.B.2d 343, 224 N.C. 856. 
Excuse for omission of averment 
Plaintiff need not aver in the affida¬ 
vit that due diligence had been exer¬ 
cised to find defendant in the state, 
where plaintiff averred that defend¬ 
ant was a nonresident and did not 
and never had resided in the state, 
but resided in another place, na-nniTig 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

90.5 Pla.—McGee v, McGee, 22 So. 
2d 788, 166 Pla. 346. 

TTnequivocal statement 
It was not necessary to allege that 
diligent search and inquiry to dis¬ 
cover the name and residence of de¬ 
fendant had been made, where un¬ 
equivocal statement of defendant’s 
name and address was made. 

Fla.—^Eckersley v. Eckersley, 26 So. 

2d 811, 167 Pla. 722. 

Cure of defect 

Under statute providing that after 
entry of final decree no sworn state¬ 
ment shall be held defective for fail¬ 
ure to state a required fact if the 
fact otherwise appears from the rec¬ 
ord of the cause, the term "record of 
the cause” means the initial plead¬ 
ing filed prior to issuance of the or¬ 
der of publication, not testimony 
taken thereafter on decree pro con¬ 
fesso; hence testimony of plaintiff 
that he had made diligent search and 
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residence of defendant is unknown to affiant.90.i0 
Under some statutes a positive unequivocal state¬ 
ment of defendant’s nonresidence and his post office 
address, if known, is necessary,9i although it has 
also been held that a statement on information and 
belief as to defendant’s present address in another 
jurisdiction does not render the affidavit invalid.®^ 
The affidavit need not state that there is no person 
in the state on whom process can be served that will 

bind defendant.93 

Where plaintiff in a divorce action cannot per¬ 
sonally serve the summons, and where proof of ju¬ 
risdiction cannot be given by him, it has been 
held that the affidavit of plaintiff alone in a divorce 
suit is not sufficient to authorize an order for pub¬ 
lication of the summons.94 Under some rules, 
plaintiff or his solicitor must file a sworn statement 
showing a reasonable effort in good faith to locate 
the absent defendant and notify him or her of the 
pendenc 3 ^ of the divorce suit.94.5 

The affidavit may be sufficient, although based on 
information and belief.95 Where personal service 
out of the state is permitted, no affidavit is re- 
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quired that defendant is a nonresident or cannot be 
found96 or served within the state.9'7 False repre¬ 
sentations® 9 or concealment of material facts®® in 
the affidavit constitutes a fraud on the court and 
invalidates the affidavit. It will not be invalidated, 
however, merely by showing that the statements 
contained therein are untrue, but it must be shown 
in addition that they were made with knowledge that 
they were untrue or without knowledge or reason¬ 
able ground to believe that they were true, or, in 
other words, that they were fraudulently made.®®-^ 

Allegations in an affidavit of nonresidence and 
of concealment are inconsistent and contradictory, 
and where they are not stated in the alternative, 
but plaintiff swears that they both are true, the af¬ 
fidavit is insufficient to authorize an order of pub¬ 
lication.® ®*i® Allegations, however, by plaintiff 
wife that she does not know of defendant husband’s 
whereabouts are not inconsistent with a statement 
that he is not a member of the armed forces, where 
there is an additional allegation that he is physically 
disabled for military service.® ®*15 

There must be compliance with statutes prescrib¬ 
ing the time for filing affidavits,®®*20 which under 


inquiry to discover the residence of i 
defendant did not cure jurisdictional 
defect in affidavit which failed to 
state such search had been made. 

Fla.—McGee v. McGee, 22 So.2d 788, 
156 Fla. 346. 

90.10 Fla.—^McGee v. McGee, supra. 
Address 

Failure to state that the residence 
of defendant, as distinguished from 
the address, was unknowm rendered 
affidavit insufficient. 

Fla.—^McGee v. McGee, supra. 

91. Miss.—Burns v. Burns, 97 So. 

814, 133 Miss. 485. 

Truth of statement of causes 
An affidavit that the causes for di¬ 
vorce stated in bill were true as 
stated did not cover the allegations 
in the bill as to defendant’s nonresi¬ 
dence and post office address, since 
nonresidence is not a ground for di¬ 
vorce and hence was not sufficient as 
an affidavit for publication. 

Miss.—^Evans v. Brown, 21 So.2d 688, 
198 Miss. 237. 

Name of counti^ 

An affidavit for warning order in 
divorce suit was not invalid for fail¬ 
ure to state name of country wherein 
defendant resided or might be found 
or plaintiffs ignorance thereof, where 
it averred that he did not know in 
what state defendant resided or name 
of place having post office in state 
wherein she resided, as such aver¬ 
ment may be taken as assertion that 
she resided in a state, not foreign 
country. 


Ky.—Bushong v. Bushong, 114 S.W. 

2d 735, 272 Ky. 474. 

Post office address 

An affidavit showing that defend¬ 
ant’s residence is unknown is not 
insufficient for failing to aver that 
defendant’s post office address is un¬ 
known. 

Ala.—^Parker v. Cowan, 106 So. 607, 
214 Ala. 69. 

Street number should be given, if 
known. 

Ga.—Minis v. Millis, 140 S.E. 503, 
165 Ga. 233. 

92. Okl.—Dorian v. Dorian, 222 P. 
676, 101 Okl. 9. 

93. Fla.—Taylor v. Taylor, 60 So. 
116, 63 Fla. 659. 

94. N.T.—Perweiler v. Perweiler, 160 
N.Y.S. 785—Hall v. Hall, 10 N.T.S. 
223. 

94.5 Md.—Graham v. Graham, 59 A. 
2d 180, 190 Md. 434. 

95. Ind.—^Bonsell v. Bonsell, 41 Ind. 
476, 

Mich.—^Pettiford v. Zoellner, 8 N.W. 
57, 45 Mich. 368. 

96. Minn.—Buiiderman v. Bunder- 
man, 135 N.W. 998, 117 Minn. 366. 

97. Mo.—^Paddock v. Paddock, App., 
91 S.W. 398. 

98. Cal.—Williams v. Williams, 206 
P. 650, 57 C.A. 36. 

Nev.—^Perry v. District Court of 
Seventh Judicial Dist. in and for 
Esmeralda County, 174 P. 1058, 42 
Nev. 284. 


N.C.—Carpenter v. Carpenter, 93 S.E. 

2d 617, 244 N.C. 286. 

Wis.—Ford v. Whelan, 288 N.W. 737, 
233 Wis. 96. 

99. Guardian of wife 
A husband who had been appoint¬ 
ed the guardian of his wife on ad¬ 
judication of her incompetency owed 
to her and to the court a special duty 
and was guilty of a fraud in making 
affidavit for service of divorce sum¬ 
mons on his wife without revealing 
to the court the fact that she had 
been adjudicated an incompetent and 
that he was her guardian. 

Cal.—^Williams v. Williams, 206 P. 
650, 57 C.A. 36. 

99.5 Mo.—^Butler v. Walsh, App., 235 
S.W.2d 826. 

Palse allegation made in good 
faith does not invalidate construc¬ 
tive service. 

Fla.—^Ringling v. Ringling, 158 So. 
125,117 Fla. 423. 

When sufficiency of affidavit is 
challenged, the statement as to the 
belief of affiant must be shown to 
be truthful, free from mala fldes. 
and based on something tangible or 
perceptible in fact, and not merely 
nebulous or fanciful. 

Fla.—^Ringling v. Ringling, supra. 

99.10 Mo.—Slgwerth v. Sigwerth, 
App., 299 S.W.2d 581. 

99.15 Ala.—Oliver v. Oliver, 12 So. 
2d 852, 244 Ala. 234. 

99.20 Ohio.—Shuff v. Shuff, 129 N.E. 
2d 206. 98 Ohio App. 291. 
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various statutes and rules is before publication.®^^*25 
The failure to file the affidavit within the time pre¬ 
scribed will invalidate the service and render the 
divorce decree void for lack of jurisdiction of de¬ 
fendant.®®*®® In the absence of a statute to the 
contrary, the affidavit may be made before suit is 
filed.! 

Order for publication. Where required by stat¬ 
ute or rule, an order directing the publication of a 
notice of the suit is a prerequisite of constructive 
service of process.® The requirements of such stat¬ 
utes and rules are mandatory,®*® and a substantial 
noncompliance therewith renders the notice inef¬ 
fectual.® The construction placed on such statutes 
and rules, however, should not be so strict and literal 
as to annul a divorce decree when its essential fea¬ 
tures have been met,®*® and where no form is pre¬ 


scribed the use of any particular word or form of 
words is not necessary to the validity of the or¬ 
der.®*!® An order of publication, properly sigAed, 
is not void because the record of the court fails to 
show the order.®*!® Under some statutes the order 
of publication must be personally served on defend¬ 
ant.'* An amendment nunc pro tunc of the order 
so as to make it conform to the facts as to what was 
done, has been held proper.^*® 

Issuance of summons. In the absence of statute 
to the contrary,® a summons need not be issued 
where service is made by publication.® 

Publication of notice. Unless the statutory pro¬ 
visions as to the publication of the notice of suit are 
complied with, the court acquires no jurisdiction 
over defendant.7 Under some statutes and court 


SeooiLd affidavit, reQuired as evi¬ 
dence to show due service, which was 
filed after the taking of testimony 
but before judgment was filed with 
clerk of court for journalization, was 
filed before hearing as required by 
statute, notwithstanding nunc pro 
tunc entry of the judgment to take 
effect as of a date preceding the filing 
of the afiidavit. 

Ohio,—Shuff v. Shuff, supra. 

99.25 Iowa.—Swift v. Swift, 29 N.W. 
2d 535, 239 Iowa 62. 

Preliminary affidavit must be filed 
in advance of the publication. 

Ohio.—^In re Frankenberg’s Estate, 47 
N.E,2d 239, 70 Ohio App. 495. 
After decree 

Published notice was insufiiclent to 
confer jurisdiction of divorce action 
on court, where affidavit that personal 
service could not be had on defend¬ 
ant was not filed until after divorce 
decree was rendered. 

Iowa.—Swift V. Swift, 29 N.W.2d 
535, 239 Iowa 62. 

99.30 Ohio.—^In re Prankenberg’s Es¬ 
tate, 47 X.E.2d 239, 70 Ohio App. 
495. 

1- Okl.—^Dorian v. Dorian, 222 P, 
676, 101 Okl. 9. 

2. Ala.—Smith v. Smith, 23 So.2d 
605, 247 Ala. 213. 

N.J.—Garabrant v. Garabrant, 122 A. 
848, 95 lSr.J.Eq. 136. 

2.5 Ala.—Smith v. Smith, 23 So.2d 
605, 247 Ala. 213. 

Form and contents of order for pub¬ 
lication generally see Process § 
65c. 

3. Cal.—^McKeon v. Superior Court, 
City and County of San Francisco, 
254 P. 944, 81 C.A. 720. 

Mo.—Cox V. Cox, App., 115 S.W.2d 
104. 

19 C.J. p 103 note 20. 

Object of suit 

Order ol publication in divorce, 


proceeding stating only that suit was 
to obtain divorce held insufficient to 
apprise husband of object of suit in 
which his interest in property jointly 
owned with wife was conveyed to her 
by decree. 

Va.—Watson v. Mose, 183 S.E. 428, 
165 Va. 661. 

Name of newspaper 

Omission in order for publication 
of notice to defendant in divorce suit 
of name of paper In which order was 
to be published is an unsubstantial 
omission insufficient to invalidate the 
divorce decree. 

Ala,—Smith v. Smith, 23 So.2d 605, 
247 Ala. 213. 

Use of initials in stating the name 
of defendant in the order of publica¬ 
tion doe.s not render it insufficient. 
Mo.—^McDermott v. Gray, 95 S.W. 

431, 198 Mo. 266. 

Sammons returned awfl filed 
Decree was not void as against 
contention trial court could not or¬ 
der service of summons by publica¬ 
tion after it had been returned and 
filed. 

Cal.—Goularte v. Goularte, 272 P 
747, 205 C. 713. 

3.5 Ala.—Smith v. Smith, 23 So.2d 
605, 247 Ala. 213. 

3«10 Ala,—Smith v. Smith, supra. 
Instrument held sufficient order 
Ala.—Smith v. Smith, supra. 

3.15 Mo.—Quattrochl v. Quattrochi, 
App., 179 S.W,2d 757. 

4. Mich.—^Bentley v. Hosmer, 68 N. 
W. 650, 69 N.W, 660, 110 Mich. 626. 
Under New Jersey practice, notice 
of the order to appear and answer, 
with a certified copy of the petition, 
must be served personally on de¬ 
fendant, or published in a newspa¬ 
per and copies of the notice and 
petition mailed to defendant at his 
post office address, if known or as¬ 
certainable. 


^ N.J.—Garabrant v. Garabrant, 122 A 
848, 95 N.J.Eq. 136. 

4.5 N.C.—Smith v. Smith, 39 S.E2d 
391, 226 N.C. 506. 

5. Colo.—Israel v. Arthur, 1 P. 438 
7 Colo. 5. 

Pa.—Banks v. Banks, 42 A. Ill, 189 
Pa. 196. 

Jansen v. Jansen, 16 Pa.Dist. 418. 

6. Ind.—Green v. Green, 7 Ind. 113. 
Kan.—Larimer v. Knoyle, 23 P. 487, 

43 Kan. 338. 

7. Del.—^Potter v. Potter, 2 A.2d 93, 
9 W.W.Harr. 487. 

Iowa.—Swift V. Swift, 29 N.W.2d 535, 
239 Iowa 62. 

Mont.—Holt V. Sather, 264 P. 108, 81 
Mont. 442. 

19 C.J. p 103 note 24. 

Clerk’s order published as court’s 
Where the order which was made 
by the clerk in vacation was pub¬ 
lished as an order of the court and 
was attested, but not signed, by the 
clerk, the notice was invalid. 

Mo.—Coonley v. Coonley, App., 237 
S.W. 198. 

Misnomer in citation 
Where citation by publication in 
divorce action stated that “K L. 
M.» was wife of “A. B. M.” and gave 
date and place of their marriage, 
fact that wife’s name was “Lotta K 
M.” did not render divorce decree 
absolutely void, since if the wife 
or her friends had read the citation 
the wife’s Identity would have be¬ 
come apparent, as she was the only 
wife of “A. B. M.” 

Tex.—^Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed. 

Place of publication held proper. 
Ill.—Conrad v. Conrad, 66 N.E.2d 738, 
329 I11.APP. 33, affirmed 71 N.B.2d 
64, 396 Ill. 101. 
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rules, where the register makes and enters a decree 
of divorce pro confesso, a certificate of publication 
need not be made by him.® 

Service of published notice and pleadings. Under 
some statutes the notice as published* and the peti¬ 
tion or complaintio or the summons,or a copy 
of the summons and complaint,^*-!® may be required 
to be mailed to defendant at his last known place 
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of residence or at some place specified in the order 
of publication, unless it appears that the residence 
or whereabouts of defendant is unknown,or de¬ 
fendant is within a country with which the United 
States is at war, or is in a place with which, by rea¬ 
son of the existence of a state of war, the United 
States does not maintain postal communication.^^*® 
If the petition or other required notice or pleading 
cannot be so mailed, an affidavit must be filed stat- 


Fal)llcatio]i held snffloient 
Wash.—Schwarzmiller v. Schwarz- 
mlller, 191 P. 808. Ill Wash. 672. 
Selection, of newspaper 
A record showlngr that plaintiff in 
divorce suit and her attorney relied 
and induced court to act on properly 
published notice of suit in securing 
decree was sufficient to satisfy ju¬ 
risdictional requirement that plain¬ 
tiff or her attorney select newspa¬ 
per in which notice is published. 
Iowa.—^Hanson v. Hanson. 284 N.W. 
141, 226 Iowa 423. 

The purpose of a citation by pub¬ 
lication in divorce action is to in¬ 
form the party or the party’s friends 
that such action is pending. 

Tex.—^Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed. 

Time of publication 

(1) Publication of divorce citation 
for four weeks, with less than twen¬ 
ty-eight days between first publica¬ 
tion and return date, does not give 
jurisdiction. 

Tex.—Jeter v. Jeter, Civ.App., 281 S. 
W. 598. 

(2) The word “month*' or “months’* 
used in a statute prescribing the 
time for publication means calendar 
months. 

Del.—^Bozman v. Bozman, 118 A. 657, 
2 W.W.Harr. 45—Griffith v. Grif¬ 
fith, 108 A. 209, 1 W.W.Harr. 1. 
Neb.—Garrett v. State, 224 N.W. 860, 
118 Neb. 373. 

(3) Other cases see 19 C.J. p 103 
note 24 [b]. 

8 . Ala.—Wilkerson v. Wilkerson, 
161 So. 820, 230 Ala. 567. 

9. Ala.—Wilkerson v. Wilkerson, 
supra. 

N.J.—Garabrant v. Garabrant, 122 
A. 848, 95 N.J.Eq. 136. 

Pa.—Stewart v. Stewart, Com.Pl., 4 
Chest.Co. 451—^Johnson v. Johnson, 
Com.Pl., 24 Northumb.Lieg.J. 231. 

19 C.J. p 103 note 26. 

Purpose of requirement 
Statute providing that constructive 
service must be both by publication 
in a newspaper and by having clerk 
®f court mail a copy to defendant’s 
last known post office address was in¬ 
tended to protect innocent party, pro¬ 
vide defendant with actual notice, 


and give defendant opportunity to 
make his or her defense, if any. 

Va.—^McFarland v. McFarland, 19 S. 
E.2d 77, 179 Va. 418. 

Copy of first publication 

Statutory provision requiring a 
copy of first publication to be im¬ 
mediately mailed defendant is manda¬ 
tory. 

Ohio.—Case v. Case, Com.Pl., 75 N.B. 
2d 231. 

Marked copy of newspaper 
Ga.—Stiles v. Stiles, 187 S.E. 870, 
183 Ga. 199. 

Pa.—^Peach v. Peach, 10 Pa.Dist. & 
Co. 124. 

Failure to receive copy 

Proof that defendant in divorce 
suit did not receive copy of sum¬ 
mons was not sufficient showing 
that summons was not published or 
mailed, so as to establish want of 
jurisdiction for lack of legal serv¬ 
ice. 

Idaho.—Simonton v. Simonton, 236 P. 
863, 40 Idaho 751, 42 A.L.R. 1363. 

BestrioUve address insulBoient 

Mailing copy of notice to defendant 
by registered mail marked "deliver to 
addressee only’’ was held insufficient 
where it was returned unclaimed, 
since it did not allow the notice to 
reach defendant through the hands of 
another. 

Pa,—^Rhoads v. Rhoads, 3 Pa.Dist. & 
Co.2d 675, 5 Cumb.Ii.J. 194. 

Bespondent in foreign country 
A final decree in divorce will be 
refused where the only attempts to 
give actual notice of the proceed¬ 
ings to respondent, residing in a 
foreign country, were by registered 
letters mailed at such times as to 
make it impossible for respondent to 
receive notice and take part in the 
proceedings within the time allowed 
for that purpose. 

Pa,—^Zipoy v. Zipoy, 18 Pa.Dist. & Co. 
511, 27 LiUz.Lieg.Reg. 43, 46 York 
Leg.Rec. 15. 

Postich v. Postich, Com.Pl., 36 
Laz.Leg.Reg. 169. 

10 . Mo.—^Leichty v. Kansas City 
Bridge Co., 190 S.W.2d 201, 354 Mo. 
629, certiorari denied 66 S.Ct. 682, 
327 U.S. 782, 90 L.Bd. 1009. 

Ohio.—^Ready v. Ready, 158 N.B. 493, 
25 Ohio App. 432. 


Search v. Search, 7 Ohio N.P., 
N.S.. 274. 

leaviag copy with counsel is in¬ 
sufficient. 

Ohio.—Ready v. Ready, 158 N.E. 493, 
25 Ohio App. 432. 

Case V. Case, Com.Pl., 75 N.E.2d 
231. 

10.5 N.T.—^Fengler v. Fengler, 43 
N.T.S.2d 885, 181 Misc. 85. 

10.15 Cal.—^Hubert v. Hubert, 178 P. 

2d 15, 78 C.A.2d 498. 

Ordinary 

Where the statute did not require 
registration, the mailing of the sum¬ 
mons and complaint to defendant re¬ 
siding in China by ordinary mail, in¬ 
stead of registered mail as required 
by court rule, was sufficient where 
latter method of communication was 
impossible because of the war, not¬ 
withstanding defendant did not re¬ 
ceive the papers. 

Cal.—^Hubert v. Hubert, supra. 
Mailing in care of attorney 
Where defendant’s exact address 
in a city in another state cannot be 
ascertained, mailing the summons 
and a copy of the complaint to de¬ 
fendant in care of his attorneys in 
such city was proper. 

Cal.—^Randall v. Randall, 264 P. 751, 
203 C. 462. 

Supplemental complaint 
Mailing, of "supplemental com¬ 
plaint,’’ complete in itself, was suf¬ 
ficient without service of original 
complaint. 

Cal.—^Randall v. Randall, supra. 

11 . N.T.—^Fengler v. Fengler. 43 N. 

Y.S.2d 885, 181 Misc. 85. 

Ohio.—Search v. Search, 7 Ohio N.P., 
N.S. 274. 

19 C.J. p 104 note 26. 

Order denied 

Application for order of reference 
dispensing with special substituted 
service in divorce suit will be de¬ 
nied, where special substituted serv¬ 
ice could have been directed to be 
made on defendant’s brother at ad¬ 
dress from which he had written to 
petitioner’s attorney. 

! N.J.—^Herzeg v. Herzeg, 133 A. 38, 4 
N.J.Misc. 439. 

I 11.5 N.Y.—^Fengler v. Fengler, 43 N. 

1 T.S.2d 885, 181 Misc. 85. 
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ing why it cannot be done.^^*^® The requirement 
with respect to mailing is as much a part of the 
service of process as the publication,and if 
this requirement is not complied with, the court ac¬ 
quires no jurisdiction.^^ 

Enemy alien. Service of process by publication 
is authorized and will confer jurisdiction on the 
court to grant a divorce where defendant is an 
enemy alien precluded by war from communicating 
with persons in this country, 12.5 and it has been held 
that where service is had in compliance with the 
requirements of the statutes and rules, a decree 
should be entered without waiting until the termina¬ 
tion of hostilities when communication may be pos¬ 
sible with defendant.^ 2.10 Other authority, however, 
has held that under such circumstances defendant 
becomes a person under a disability similar to a 
minor or person non sui juris and as such is entitled 
to the protection of the court,l2.l5 and that the court 
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may properly suspend the divorce proceedings until 
the termination of the war, or until such time as it 
will be possible to communicate with defendant and 
he or she be given an opportunity to present a de¬ 
fense to the action.12‘2® 

Motion to quasJij vacate, or set aside service of 
process by publication will not lie after entry of 
judgment or decree in the action,i2.25 and such a 
motion cannot be treated as a motion to vacate the 
decree.12*^® 

§ 96. -Return and Proof of Service 

Proof of due service of process on the defendant is 
necessary to Justify the entry of a divorce decree in case 
of defauit. 

To justify the entry of a decree in case of de¬ 
fault, there must first be proof of due service of 
process,!^ and that the person on whom process was 
served was in fact the defendant named therein.^^ 


11.10 Mo.—^Leichty v. Kansas City 
Bridge Co.. 190 S.W.2d 201, 354 
Mo. 629, certiorari denied 66 S.Ct. 
682, 327 U.S. 782, 90 L.Ed. 1009. 

11.15 Mo.—^Leichty v. Kansas City 
Bridge Co., supra. 

12. Ala.—Corpus Juris oited in 
Wilkerson v. Wilkerson, 161 So. 
820, 824. 230 Ala. 567. 

Mo.—^Leichty v. Kansas City Bridge 
Co., 190 S.W.2d 201, 354 Mo. 629, 
certiorari denied 66 S.Ct. 682, 327 
U.S. 782, 90 L.Ed. 1009. 

Pa.—^Bradley v. Bradley, Com.Pl., 5 
Cum1>.L.J. 85. 

19 C.J. p 104 note 27. 

12.5 Pa.—Tunmer v. Tunmer, 51 Pa. 
Dist. & Co. 529, 7 Fay.L.J. 168, 
49 Ijanc.Rev. 217, 68 York Leg.Hec. 
83—^Daddessa v. Daddessa, 48 Pa. 
Dist. & Co. 683, 9 Sch.Reg. 236— 
Jageler v. Jageler, 47 Pa,Dist. & 
Co. 699, 59 Montg.Co. 164. 

12.10 Pa.—Tunmer v. Tunmer, 51 Pa. 
Dist. & Co. 529, 7 Fay.L.J. 168, 49 
Lanc.Rev. 217, 68 York Leg.Rec. 83 
—Jageler v. Jageler, 47 Pa.Dist. & 
Co. 699, 59 Montg.Co. 164. 

12.15 Pa.—^Birkenheuer v. Birken- 
heuer, 53 Pa.Dist. & Co. 90. 

12.20 Pa.—^Birkenheuer v. Birken- 
heuer, supra—Devasil v. Diakova- 
silis, 46 Pa.Dist. & Co. 266. 

12.25 Okl.—^Panther v. Panther, 126 
P.2d 628. 190 Okl. 646. 

Beason for rule 

The primary relief that can be 
granted is vacation of the decree 
either on jurisdictional grounds or for 
irregularity in proceedings. 

Okl.—^Panther v. Panther, supra. 

12.30 Okl.—^Panther v. Panther, su¬ 
pra. 

13. Nev.—Williamson v. William¬ 


son, 280 P. 661, 52 Nev. 78, re¬ 
hearing denied 296 P. 1113, 52 Nev. 
78. 

19 C.J. p 104 note 30. 

Pressumption 

Where return shows that the cita¬ 
tion was served by authorized official 
of particular county, presumption 
arises, in absence of a contrary 
showing, that the citation was served 
on defendant in that county so as to 
support a divorce judgment against 
defendant who did not appear. 

Tex.—^Dickinson v. Dickinson, Civ. 

App., 173 S.W.2d 549. 

Effect 

Claim of former husband that he 
was not served with summons in 
former wife’s divorce action was 
unavailing where sheriff’s return 
showed service. 

Ky.—Hanks v. Hanks, 138 S.W.2d 
362, 282 Ky. 236. 

Order adjudging that service has 
been perfected on nonresident de¬ 
fendant in divorce suit and its en¬ 
try on petition are not jurisdiction¬ 
al, and the omission to enter order 
on petition in divorce of proper 
service of publication does not ren¬ 
der decree void, and such an order 
may be entered nunc pro tunc after 
final decree. 

Ga.—Millis v. Millis, 140 S.B. 603, 
165 Ga. 233. 

mterrogatlon as to posable where¬ 
abouts of defendant 
Pa.—^Kauffman v. Kauffman, Com.Pl., 
3 Cumb.L.J. 132. 

Proof of mailing 

Where the clerk certified as to 
mailing a copy of the notice to a 
nonresident defendant, there was a 
sufficient compliance with the stat¬ 
ute. 


Ill.—^Hazard v. Hazard, 205 Ill.Apn 
662. 

Proof held sufficient 
Ala.—Marshall v. Marshall, 8 So.2d 
843, 243 Ala. 169. 

Mont.—State ex rel. Duckworth v. 
District Court of Seventeenth Ju¬ 
dicial Dist., 80 P.2d 367, 107 Mont. 
97. 

Tex.—^Dickinson v. Dickinson, Civ. 
App., 173 S.W.2d 549. 

Proof held insufficient 
Pa.—^Hudkins v. Hudkins, Com.Pl., 
9 Fay.L.J. 129, 60 York Leg.Rec. 
115. 

14. N.Y.—^Delling v. Delling, 69 N. 

Y.S. 479, 34 Misc. 122. 

Pa.—^Doney v. Doney, Com.Pl., 10 Pay. 
L.J. 92. 

19 C.J. p 104 note 31. 

Personal knowledge 

Service of motion papers on defend¬ 
ant in matrimonial action was de¬ 
ficient, where affidavit of service dis¬ 
closed that process server had no 
personal knowledge as to whether 
person served was the defendant. 
N.Y.—Bortas v. Bortas, 49 N.Y.S.2d 
610, 182 Misc. 769. 

Names and residences of persons 
identifying 

Where defendant is served at a 
place other than that stated in the 
complaint or shown by the evidence 
as being his residence, the names and 
residences of persons identifying de¬ 
fendant as the one named in the com¬ 
plaint should be given in the affi¬ 
davits of service. 

Pa.—Tatar v. Tatar, 85 Pa.Dist. & Co. 
441, 34 Wash.Co. 15. 

Waiver of defect 

Pa.—^Weaver v. Weaver, Com.Pl., 73 
Montg.Co. 40. 
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It has been held, however, that, if defendant was 
in fact served, the court acquires jurisdiction, al¬ 
though the proof of service is faulty.15 Under some 
statutes and rules proof of service of process out¬ 
side the state must be made by affidavit, stating the 
time and manner of service, and the return must dis¬ 
close that service was made by a person properly 
appointed to make it.^^.s Also, where personal serv¬ 
ice outside the state may be made only on a non¬ 
resident defendant, as discussed supra § 94, the veri¬ 
fied return must show that defendant is a nonresi¬ 
dent, and its omission from the return renders the 
service of process on defendant defective.^^.io 

The return should be made immediately when 
service has been made, but not until the expiration 
of the period allowed for service if service has not 
been made>®-^® A return of not found or non est 
inventus, made prior to the expiration of the period 
allowed for service, has been held to invalidate a 
service by publication.i5.20 Where service is had by 
publication, under some statutes proof of publica¬ 
tion must be made by the affidavit of the publisher 
or his employee having knowledge thereof.!® Also, 
where the statute so requires, there must be an af- 
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fidavit of the mailing of the summons and notice to 
defendant if his address is known, or to his last 
known address,!and where service of the com¬ 
plaint is by registered mail, proof of defendant’s 
signature on the registry return receipt must be 
furnished.!'^*® 

The return is prima facie proof of the service 
therein indicated,!*^-!® and clear and convincing 
proof is required to impeach it.!*^-!® It may be 
amended, however, to conform to the facts, on a 
proper showing and notice to the parties interest- 
ed.!7.20 It has been held that an affidavit errone¬ 
ously stating where the copy was addressed may be 
amended to make it speak the truth.!® 

§ 97. -Amendment or Issue of New 

Process 

Where the courts have power to allow amendments, a 
process defective in its inception may be amended to cure 
the defect, but Jurlsdictlonai defects may not be cured 
by amendment. 

A process defective in its inception may be 
amended to cure the defect where the power to allow 
amendments in civil cases is generally conferred on 
the courts by statute.!^ WTiere the defect is juris- 


15. Miss.—^Yazoo & M. V. R. Co. v. 
Williams, 103 So. 200, 138 Miss. 482. 

19 C.J. p 104 note 32. 

15.5 Neb.—^Nelson v. Robinson, 46 
N.W.2d 892, 154 Neb. 64. 

15.10 W.Va,—Smith v. Smith, 76 S. 
E.2d 253, 138 W.Va. 388. 

15.15 Pa.—^Herman v. Herman, 70 
Pa.Dist. & Co. 215. 

15.20 Pa.—^Brown v. Brown, 4 Pa. 
Dist. & Co.2d 524, 36 Wash.Co. 30— 
Colkitt V. Colkitt, 39 Pa.Dist. & Co. 
687. 

16. Affidavits held sufficient 

Iowa.—^Hanson v. Hanson, 284 N.W. 

141, 226 Iowa 423. 

19 C.J. p 104 note 30 [a]. 

Affidavit of manacrer of publisher, 
without affidavit showing manager 
had knowledge of publication, was 
insufficient. 

Nev.—Williamson v. Williamson, 280 
P. 651, 52 Nev. 78, rehearing denied 
296 P. 1113, 62 Nev. 78. 

17. Pa.—Knight v. Knight, 70 Pa. 
Dist. & Co. 229. 

Thiem v. Thiem, Com.Pl., 23 
Wash.Co. 201. 

Recitals in Judgment roll held suffi¬ 
cient to validate service 
Okl.—Frost V. Davis, 79 P.2d 600, 182 
Okl. 593. 

An attorney in a case may make the 
affidavit of mailing a copy of the 
notice and petition in divorce as re¬ 
quired by Comp.L.1909 § 6174, al¬ 


though not specifically authorized by 
the statute. 

Okl.—Dorian v. Dorian, 222 P. 676, 101 
Okl. 9. 

Name of place of residence 
An affidavit of mailing, in divorce 
suit, which does not give the name 
of the place of residence of defend¬ 
ant, but does state that the petition 
and a copy of the notice was mailed 
to defendant at her place of resi¬ 
dence, did not render the decree 
void, and if the notice and petition 
was mailed to the wrong address the 
Judgment would not be void if the 
mailing was made in good faith and 
on the best information obtainable. 
Okl.—^Dorian v. Dorian, supra. 

Duty to furnish new address 

Pa.—^Kauffman v. Kauffman, Com.Pl., 

3 Cumb.L.J. 132. 

173 Pa,—^Peters v. Peters, Com.Pl., 

8 Cumb.L.J. 36—Shomper v. 
Shomper, Com.Pl., 7 Cumb.L.J. 174. 
17.10 Neb.—^De Lair v. De Lair, 21 
N.W.2d 498, 146 Neb. 771. 

17.15 Neb.—De Lair v. De Lair, su¬ 
pra. 

Affidavit 

Trial court did not abuse discretion ' 
in refusing to consider affidavit of 
deputy sheriff that he served sum¬ 
mons on wife’s sister by mistake, 
where affidavit was not introduced in 
evidence, was not executed until 
after hearing on the motion, and was 
attached to wife’s brief without leave 
of court. 


Ohio.—Sjogren v. Sjogren, App., 77 
N.E.2d 739. 

Rvidduce held insufficient to dis¬ 
prove indorsement on return of serv¬ 
ice of summons on wife showing per¬ 
sonal service on her. 

Ohio.—Sjogren v. Sjogren, supra. 

17.20 Neb.—De Lair v. De Lair, 21 
N.W.2d 498, 146 Neb. 771. 

Notice to officer making return 
It is proper, but not necessary, for 
the trial court to order notice of ap¬ 
plication to amend the return served 
on the officer who made the return. 
Neb.— I>e Lair v. De Lair, supra. 

Deposition of party 

Depositions taken on notice to 
parties to divorce action to which 
sheriff was not a party before sheriff’s 
appearance therein by motion in op¬ 
position to application of one of the 
parties to amend sheriff’s return on 
summons were admissible at hearing 
on application to amend return, al¬ 
though sheriff was not served with 
notice to take such depositions. 

Neb.—^De Lair v. De Lair, supra. 

Evidence held saffident to authorize 
amendment 

Neb.—^De Lair v. De Lair, supra. 

18. Nev.—Williamson v. William¬ 
son, 280 P. 651, 52 Nev. 78, re¬ 
hearing denied 296 P. 1113, 52 Nev. 
78. 

19 . N.T.—Sears v. Sears, 9 N.T.Civ 
Proc. 432. 
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dictional, however, it cannot be cured by amend¬ 
ment,and if a citation is fatally defective, the 
case will not be continued to allow plaintiff to issue 
and serve a proper summons.^® Where an irregu¬ 
lar service of process is set aside the proper prac¬ 
tice is to procure an alias subpoena.20.5 

§ 98. -Waiver of Process 

As a general rule, a defendant In a divorce action, ex¬ 
cept where he or she is a minor, may waive service of 
process, subject to the right of the court to dismiss where 
collusion appears. 

Although under some statutes and rules the issu¬ 
ance of process cannot be waived,as a general 
rule, defendant in a divorce proceeding may waive 
proper service of process on him,2i subject to the 
right of the court to dismiss the proceeding where 
collusion between the parties appears .22 Where, 
however, defendant is a minor, service of process 
may not be waived by the minor defendant^^.S or 
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his duly appointed guardian. 22 .lO Also, it has been 
held under statutes pertaining to divorce, which de¬ 
mand personal service or notice by publication, that 
waiver of service is not sufficient or effective without 
any service of process whatever,22.i6 but that de¬ 
fects in service of process can be waived. 22.20 

Under some statutes and practice, defendant may 
waive service of process before the petition is 
filed, provided the waiver clearly identifies the suit 
to which it refers,22.25 and a written appearance 
and waiver of service of process is not void because 
it was prepared and executed prior to the filing of 
the petition or complaint ;22.30 but under others, 
waiver of citation or process may not be made be¬ 
fore the suit is filed in court.22.35 

By the weight of authority, a general appearance 
by defendant dispenses with service of process, or 
excuses all defects in process or the service thereof 
if process has issued,23 provided, under some stat- 


Pa.—Long V. Longr, 1 Pa.Co. 572. 

19 C.J. p 104 note 28. 

19.5 Vt—^Perry v. Perry, 111 A. 632, 
94 Vt. 487. 

20 . Vt.—Philbrick v. Philbrick, 27 
Vt. 786. 

20.5 Pa.—^Taylor v. Taylor, 59 Pa. 
Diet. & Co. 192, 9 Pay.L.J. 210. 

20J50 Ind.—^Mendenhall v. Menden¬ 
hall, 64 N.E.2d 806, 116 Ind.App. 
545. 

21 . Ala.—0*Bannon v. O’Bannon, 58 
So.2d 779, 257 Ala. 246. 

Ga.—Jones v. Jones, 76 S.E.2d 801, 
209 Ga. 861—^Fowler v. Fowler, 57 
S.E.2d 593, 206 Ga. 542. 

Ind.—^Mendenhall v. Mendenhall, 64 
N,B.2d 806, 116 Ind.App. 545. 

Iowa.—^Baker v. Baker, 81 N.W.Sd 1, 
248 Iowa 361. 

W.Va.—Anderson v. Anderson, 1 S.E. 
2d 884, 121 W.Va. 103. 
AckuowledsrmeiLt of service of pe- 
titioa is a waiver of service of cita¬ 
tion. 

Lsl. —Gennusa v. Gennusa, 179 So. 60, 
189 La. 137. 

22 . Ala.—Wright v. Wright, 159 So. 
220, 230 Ala. 35. 

Hmniry into circiunstaaces of ap¬ 
pearance 

Pa.—Snyder v. Snyder, Com.Pl., 20 
Leh.L.J. 346. 

Employment of oonnsel to watch pro¬ 
ceedings 

In divorce suit, there is no im¬ 
propriety In defendant’s employing 
counsel to follow proceeding and ad¬ 
vise him with respect thereto, with¬ 
out entering an appearance therein, 
provided there is no collusion be¬ 
tween defendant’s counsel and coun¬ 
sel for plaintiff in proceeding. 

Va.—^Baker v. Baker, 72 S.E.2d 632, 
194 Va. 284. 


22.5 Pa.—^Baker v. Baker, 4 Pa.Dist. 
& Co.2d 221—^Zurowsky v. Zurow- 
sky, 60 Pa.Dist. & Co. 160. 

Zurowsky v. Zurowsky, Com.Pl., 
13 Som.Leg.J. 396. 

22.10 Pa.—^Zurowsky v. Zurowsky, 
60 Pa.Dist. & Co. 160. 

Zurowsky v. Zurowsky, 13 Som. 
Leg.J. 396. 

22.15 Ohio.—State ex rel. Haun v. 
Hoffman, 60 N.E.2d 657, 145 Ohio 
St. 31. 

Hanna v. Hanna, 114 N.B.2d 133, 
93 Ohio App. 270. 

Freytag v. Freytag, 13 Ohio 
Supp. 145—Wilson v. Wilson, 9 
Ohio Supp. 196. 

Edwards v. Edwards, 20 Ohio N*. 
P.,N.S., 605. 

22.20 Ohio.—Hanna v. Hanna, 114 N. 
E.2d 133, 93 Ohio App. 270. 

22.25 Ga.—Jones v. Jones, 76 S.E.2d 
801, 209 Ga. 861. 

Xa absence of Araad 
Ga.—^Fowler v. Fowler, 57 S.E.2d 593, 
206 Ga. 542. 

22.30 Mo.—Gardner v. Gilbirds, App., 
106 S.W.2d 970. 

Utah.—Jacobs v. Ellett, 158 P.2d 555, 
108 Utah 162, 159 A.L.R. 108. 

22.35 Actual facts control 
Where waiver of citation and peti¬ 
tion for divorce bear the same filing 
date, but oral testimony shows that 
petition was handed clerk of court for 
filing before citation, although not 
actually “filed” until later date, 
divorce decree was not a nullity on 
ground that waiver of citation was 
signed before suit was filed. 

U.S.—^Atkinson v. Atkinson, C.C.A. 
Tex., 132 P.2d 917. 

23. Ala.—Vaughan v. Vaughan, 100 
So.2d 1—Wright v. Wright, 169 So. 1 
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220, 230 Ala. 35—^Hammons v. Ham¬ 
mons, 153 So. 210, 228 Ala. 264. 

Ariz.—Green v. Green, 269 P.2d 718 
77 Ariz. 219. 

Ark.—Purnell v. Nichol, 292 S.W. 686 
173 Ark. 496. 

Cal.—Sampsell v. Superior Court in 
and for Los Angeles County, 197 
P.2d 739, 32 C.2d 763. 

Marvin v. Marvin, 116 P.2d 151, 
46 C.A.2d 551. 

Fla.—^Holmes v. Holmes. 176 So. 754, 
129 Fla. 760. 

Ga.—Jones v. Jones, 76 S.E.2d 801, 
209 Ga. 861—^Kelson v. Nelson, 170 
S.E. 361, 177 Ga. 465. 

Ill.—Jennings v. Jennings, 86 N.E.2d 
287, 337 Ill-App. 647. 

Ind.—^Mendenhall v. Mendenhall, 64 
N.E.2d 806, 116 Ind.App. 545. 

Iowa.—Baker v. Baker, 81 N.W.2d 1, 
248 Iowa 361. 

Me.—Bryant v. Bryant, 100 A.2d 663, 
149 Me. 276. 

Md.—^Keen v. Keen, 60 A.2d 200, 191 
Md. 31. 

Mass.—^Hersey v. Hersey, 171 N.B. 
815, 271 Mass. 545, 70 A.L.R. 518. 

Miss.—Cullens v. Cullens, 193 So. 805, 
187 Miss. 731—Chambliss v. Cham¬ 
bliss, 181 So. 715, 182 Miss. 480— 
Clay V. Clay, 99 So. 818, 134 Miss. 
658. 

Mont.—Deich v. Deich, 323 P.2d 35. 

Neb.—Ivaldy v. Ivaldy, 69 N.W.2d 373, 
157 Neb. 204. 

N.Y.—^Brainard v. Brainard, 74 N.T. 
S.2d 1, 272 App.Div. 575, appeal dis¬ 
missed 78 N.B.2d 350, 297 N.T. 806, 
affirmed 79 N.E.2d 744, 297 N.Y. 
916. 

Okl.—Wooden v. Wooden, 239 P. 231, 
113 Okl. 81. 

Pa.—^Bafcer v. Baker, 4 Pa.Dist. & Co, 
2d 221—^Bentley v. Bentley, 66 Pa. 
List. & Co. 596—Elicker v. Flicker, 
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utes, the summons has previously been issued.23.5 
It has been held, however, that a court cannot ac¬ 
quire jurisdiction by the appearance of a defend¬ 
ant on whom service has not been made as required 
by the statute,24 and that irregularity in a citation 
is not waived by defendant’s attending the taking 
of testimony and, as discussed supra § 93 b, un¬ 
der some statutes and rules a general appearance 
will waive a defective, but not an entire absence of, 
service of process. Also, it has been held that com¬ 
pliance with the statutory requirement of service 
cannot be waived by a defendant appearing either in 
person or by attorney.25.5 

To obtain jurisdiction of defendant’s person where 
process is not served, his presence in court either 
in person or by attorney is necessary,26 and the 
court cannot appoint an attorney for defendant who 
is sui juris against his consent.27 Defendant, how¬ 
ever, with knowledge that the action is contemplated, 
can authorize a duly licensed attorney to appear in 
the action for him and thereby subject his person to 
the jurisdiction of the court.27.6 Unauthorized serv¬ 
ice on defendant’s attorney is not validated by his 
subsequent appearance before an examiner.28 A de¬ 


cree granted on a forged entry of appearance is 
a nullity.29 Under some statutes the appearance of 
defendant under an original bill does not give juris¬ 
diction of his person under a supplemental bill.26 

Where there has been no constructive service on a 
nonresident defendant, the court is not given juris¬ 
diction to render a decree by his appearance to move 
for dismissal of the action,3i or by a preliminary 
objection challenging the jurisdiction of the court to 
decree alimony.2i-5 Also, defendant’s objection that 
the court lacked personal jurisdiction of him in an 
action for separation has been held not waived by 
his answer in which he alleged lack of jurisdiction 
over his person and also denied the allegations of the 
complaint and set up a defense.2i-i6 A waiver of 
service of process, to be effective, must be sworn to, 
or verified, before an authorized official.2i-i5 

Where, as in some states, the statute requires the 
state to be made a party to a suit for divorce,22 or 
that the summons be served on the prosecuting at¬ 
torney or other designated divorce proctor,23 an ap¬ 
pearance by him is sufficient to meet the require¬ 
ment, provided such appearance is made at the 


52 Pa.Dist. & Co. 351—Lacklen v. 
Lacklen, 9 Pa.Dist. & Co. 104— 
Poteet V. Poteet, 6 Pa.Dist. & Co. 
422, 41 Hontg.Oo. 59. 

W.Va.—Smith v. Smith, 76 S.E.2d 263, 
138 W.Va. 388—Anderson v. Ander¬ 
son, 1 S.E.2d 884, 121 W.Va. 103. 

19 C.J. p 104 note 34. 

Waiver of jurisdiction of subject 
matter see supra § 81. 

Appearance before return day 
It Is entirely competent for de¬ 
fendant In divorce suit to appear be¬ 
fore date when summons is return¬ 
able and file answer, and by so doing* 
give court jurisdiction of person. 
Va.—Scott V. Scott, 128 S.B. 699, 142 
Va. 31. 

Appearance without plea 
Under some statutes there may be 
a waiver of process by an appear¬ 
ance without plea, and should the 
court at any time believe that there 
is fraud attempted or collusion be¬ 
tween the parties, it may inquire in¬ 
to such matters. 

Miss.—Cullens v. Cullens, 193 So. 806, 
187 Miss. 731. 

Signing of entry of appearance 

UL-^Vayette v. Myers, 136 N,E. 467, 
303 Ill. 662, certiorari denied Myers 
V. Vayette, 43 S.Ct. 249, 260 U.S. 
749, 67 L.Ed. 495. 

aSA Ind.—^Mendenhall v. Mendenhall, 
64 N.E.2d 806, 116 Ind.App. 646. 

94. N.jr.—Gondas v. Gondas, 134 A. 

615, 99 N.J.Bq. 473. 

19 C.J. p 104 note 36. 


Zrregnlaxlty of issuing a subpoena 
instead of a citation, however, has 
been held to be cured by a voluntary 
appearance. 

N.J*.—Gondas v. Gondas, supra. 

25, Vt.—PhllbrlCk V. Philbrick, 27 
Vt 786. 

25.5 Del.—Warren v. Warren, 47 A. 
2d 796, 4 Terry 399. 

25. Ind.—^Mendenhall v. Mendenhall, 
64 N.E.2d 806, 116 Ind.App. 645— 
Friebe v. Elder, App., 103 N.E. 429, 
affirmed 105 N.B. 161, 181 Ind. 597. 
19 C.J. p 104 note 38. 

Proof of authority of attorney 

Rule requiring attorney to show by 
affidavit authority to act for defend¬ 
ant in divorce suit not personally 
served with summons contemplated 
that affidavit of authority be signed 
by client to be represented, but the 
important question is whether client 
in fact authorized the representation. 
Ariz.—Green v. Green, 269 P.2d 718, 
77 Ariz. 219. 

27. Ind.—Chandler v. Chandler, 18 
Ind. 492. 

Attorney appointed under Soldiers’ | 
and Sailors’ Civil Belief Act 
Pa.—^Heimbach v. Heimbach, 53 Pa. 
Dist. & Co. 350, 21 Leh.D.J. 175, 7 
Monroe Li.R. 43, 69 York Leg.Hec. 
98—^Slicker v. Slicker, 52 Pa.Dist. 
& Co. 351. 

27.5 Ariz.—Green v. Green, 269 P.2d 
718, 77 Ariz. 219. 

28. Pa.—^Newberry v. Newberry, 9 
Kulp 379, 22 Pa.Co. 361. 

345 


29. Kan.—^Brown v. Dann, 81 P. 471, 
71 Kan. 733. 

30. N.T.—^Rigney v. Rlgney, 28 N.B. 
406, 127 N.Y. 408, 24 Am.S.R. 462, 
reversed on other grounds 16 S.Ct. 
366, 160 U.S. 531, 40 Li.Ed. 525. 

19 C.J. p 105 note 42. 

31. Pa.—^Sclple V. Sciple, 21 Pa.Co. 
559. 

Special appearance to challenge ju¬ 
risdiction of court see supra § 93 b. 

31.5 Pa.—^Barraclough v. Barra- 
clough, 76 A.2d 604, 167 Pa.Super. 
608. 

31.10 N.Y.—^Vanderbilt v. Vander¬ 
bilt, 135 N.B.2d 653, 1 N.T.2d 342, 
153 N.Y.S.2d 1, affirmed 77 S.Ct. 
1360, 354 U.S. 416, 1 li.Ed.2d 1456. 

31.15 Waiver held not properly veri¬ 
fied 

Waiver of citation by soldier de¬ 
fendant stationed beyond territorial 
limits of the United States, signed 
and sworn to before an assistant 
adjutant, who, under Articles of War, 
was an ex officio notary public, was 
held not sworn to before a proper 
officer so as to permit the case to 
proceed without service of citation. 
Tex.—Kumpe v. Gee, Civ.App., 187 
S.W.2d 932. 

32. Or.—Crlm v. Crim, 155 P. 175, 
1176, 80 Or. 88. 

33. Mich.—^Johnson v. Johnson, 213 
N.W. 115, 237 Mich. 663. 

Or.—Orr v. Orr, 144 P. 753, 75 Or. 
137, reheard 146 P. 964, 75 Or. 137. 
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trial;34 and his appearance is also sufficient to show 
that service on the district attorney has been 
waived.35 Where, however, the district attorney 
neither appeared, waived service, nor was served as 
prescribed by statute, the divorce decree will be 

void.35»5 

Acknowledgment of service. Under some stat¬ 
utes and practice, an acknowledgment of service 
of process by defendant,35-i0 or a written acknowl¬ 
edgment of service of process, made by an attorney 
for defendant in his presence and at his direc¬ 
tion,35-15 is sufficient to give the court jurisdiction 
of the person of defendant. Under others, provi¬ 
sions relating to service of process are not dispensed 
with by an acknowledgment of service by defend- 
ant,33 or by an acknowledgment of acceptance of 
service by counsel on behalf of defendant,36*5 at 
least when not accompanied by proof of the identity 
of the person accepting the service with that of de- 
fendant,37 or where the acknowledgment was made 
without understanding its purport.33 

The service of a petition to which no process is 
attached wffiere process has not been waived, as dis¬ 
tinguished from the waiver of all further service, 
is not a service of process and does not give the 
court jurisdiction to render judgment therein ;33.5 


but the acknowledgment of service on the petition 
and a waiver of all further service, no process be¬ 
ing attached to the petition at that time, is a waiver 
of service of any process that thereafter is issued 
and attached to the petition on which the waiver was 
entered.33 A statement, contained in an accept¬ 
ance of service, that the case might be tried after 
the expiration of thirty days after the filing of 
same, has been held, in view of a statute providing 
that a divorce suit cannot be tried until the expira¬ 
tion of thirty days after it is filed, to refer to the 
filing of a petition in the suit, and not to the filing 
of the acceptance of service.40 

§ 99. Pendency of Other Action 

The pendency of an action for divorce In another state 
is not a bar to proceedings of a similar action between 
the same parties in the state. The authorities are in con¬ 
flict on the effect of a divorce suit on a subsequent suit 
for the same relief brought in another county of the same 
state. 

In accordance with the general rule, considered in 
Courts § 548, the pendency of an action for a di¬ 
vorce in another state may not be a bar, nor a 
cause for stay, of proceedings in a similar action be¬ 
tween the same parties in the state, where jurisdic¬ 
tion of defendant has been obtained by service of 
summons.4i However, the court, in which the sec- 


34. Appearance before referee in- 
snfflcient 

Or.—Smythe v. Smythe, 149 P, 516, 
166 P. 785, 80 Or. 150, Ann.Cas. 
1918D 1094. 

35. Or.—^Jacobs v. Jacobs, 164 P. 
749, 79 Or. 143. 

35.5 Or.—Wahters v. Wahters, 111 
P.2d 632, 166 Or. 195—In re 

Stewart’s Estate, 223 P. 727, 110 
Or. 408. 

35.10 Kan.—Wible v. Wible, 110 P. 

2d 761, 163 Kan. 428. 

Admission in court 
Mere admission by husband, to his 
friends and in open court in divorce 
action against him, that a summons 
was left at place where he slept the 
previous night, and that he had notice 
that action was filed against him, did 
not constitute an “acknowledgment 
of service” within meaning of statute 
making acknowledgment of service 
equivalent to service. 

Kan.—Arnette v. Arnette, 178 P.2d 
1019, 162 Kan. 677. 

Xiack of understanding 
A Wife’s acceptance of copy of 
divorce petition handed to her by 
husband's counsel, and acknowledg¬ 
ment of service by her at the time on 
the original petition, gave court ju¬ 
risdiction of her person, although she 
was not aware of nature of the paper 
delivered to her, where her failure to 
read or otherwise ascertain nature of 


the paper was attributable, if not to 
her own Inexcusable indifference and 
inattention, to conduct and repre¬ 
sentations of her own counsel, of 
which her husband's counsel had 
knowledge or reasonable grounds for 
suspicion. 

Ga.—^Ketchem v. Ketchem, 11 S.E.2d 
788, 191 Ga. 140. 

35.15 Ga.—^Nash v. Nash, 32 S.E.2d 
379, 198 Ga. 627, 

36. Ohio.—State ex rel. Haun v. 
Hoffman, 60 N.E.2d 657, 145 Ohio 
St. 31. 

Ferrel v. Ferrel, 1 Ohio Dec. 
(Reprint) 135, 2 West.L.J. 427. 
Wis.—Weatherbee v. Weatherbee, 20 
Wis. 499. 

19 C.J. p 105 note 61. 

38.5 Ohio.—O’Dell v. O’Dell, 64 N.E. 

2d 126, 78 Ohio App. 60. 

Attorney appointed by court 
Acceptance of service of papers by 
an attorney appointed to represent 
a person in military service is not the 
equivalent of either personal service 
on the respondent or of the entry of 
an appearance by an attorney for 
respondent. 

Pa.—^Heimbach v. Heimbach, 53 Pa. 
Dist. & Co. 350, 21 Leh.L.J. 175, 7 
Monroe L.R. 43, 59 Tork Leg.Rec. 
98. 

37. Pa.—Gentles v. Gentles, 63 Pa. 
Dist. & Co. 250, 12 Som.Leg.J. 199, 
58 York Leg.Rec. 206—^Davis v. 
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Davis, 18 Pa.Dist. & Co. 385, 30 
Sch.Leg.Hec. 399. 

Bittinger v. Bittinger, 4 Pa.Dist. 
& Co. 441. 

38. Ala.—Ingraham v. Ingraham, 42 
So. 24, 143 Ala. 129, 111 Am.S.R. 31. 

38,5 Ga.—^Jones v. Jones, 76 S.E.2d 
801, 209 Ga. 861. 

39. Ga.—Jones v. Jones, 76 S.E.2d 
801, 209 Ga. 861, overruling Thacker 
V. Thacker, 146 S.E. 457, 167 Ga. 
706. 

40. Tex.—^Davis v. Davis, Civ.App., 
271 S.W. 643. 

41. U.S.—Ross v. Ross, D.C.Cal., 79 
F.Supp. 716. 

Colo.—Mulvey v. Mulvey, 228 P.2d 
452, 123 Colo. 320. 

Kan.—Omer v. Omer, 193 P. 1064, 108 
Kan. 95. 

Mo.—Coffey v. Coffey, App., 71 S.W.2d 
141. 

N.H.—^Drake v. Drake, 78 A. 1071, 76 
N.H. 32. 

N.Y.—Smart v. Smart, 253 N.Y.S. 92, 
142 Misc. 121. 

Brocklesby v. Brocklesby, 104 N. 
Y.S.2d 340—Sullivan v. Sullivan, 
71 N.T.S.2d 120. 

1 C.J. p 85 note 98 [e]. 

Identity of grounds 
It is immaterial whether the 
grounds alleged by wife in her suit 
for divorce within the state are the 
same as those alleged by her hus¬ 
band in the foreign state. 
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ond proceeding is pending, may, in its discretion, 
stay that proceeding pending a determination of 
the prior action.'^The pendency of another di¬ 
vorce suit in another county of the state has been 
held not to affect the jurisdiction of the court in 
the subsequent suit ,^2 hut there is also authority to 
the contrary effect^^.s 
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Likewise, it has been held that the bringing of a 
second divorce action is prohibited when a prior 
suit is pending entitling the party suing to the same 
relief.However, the plea of a prior suit pend¬ 
ing to abate a second action may be limited to cas¬ 
es where the relief sought in the second action is 
obtainable in the first,^-^ or where there is an identity 


jjH.—Sworoski v. Sworoski, 70 A. 
119, 75 N.H. 1. 

Pendency of coimterclaim in hus¬ 
band’s suit in another state is no bar 
to wife’s divorce action within state. 
Morrison v. Morrison, 250 N. 
r.S. 411, 232 App.Div. 619. 

41.5 Tex.—^Evans v. Evans, Civ. 
App., 186 S.W.2d 277. 

XTatnre of plea; exception to plea 
plea that divorce suit instituted 
by husband be abated pending trial 
of suit for divorce previously com¬ 
menced by him in another state, al¬ 
though denominated plea in abate¬ 
ment, was in fact application for 
stay of proceedings, and as such was 
not subject to exception unless legal¬ 
ly insufficient to invoke discretionary 
action of court. 

Tex.—^Evans v. Evans, supra, 

42. Ariz.—Crook v. Crook, 170 P. 
280. 19 Ariz. 448. 

Pa.—Cillo V. Cillo, Com.Pl., 29 North- 
umb.Leg.J. 57. 

42.5 Ky.—Delaney v. Alcorn, 193 S. 
W.2d 404, 301 Ky. 802. 

Abatement on ground of another ac¬ 
tion pending in same state general¬ 
ly see Abatement and Hevival § 17. 

43. Cal.—^Dixon v. Dixon, 239 P, 383, 
74 C.A. 101. 

La.—State ex rel. Marston v. Mars- 
ton, 67 So.2d 587, 223 La. 1046. 

Pa.—Geiger v. Geiger, 64 Pa.Dist. & 
Co. 667, 30 North.Co. 120. 

Geiger v. Geiger, Com.Pl., 22 
Leh.L.J. 123. 

Wash.—Gilman v. Gilman, 249 P.2d 
361, 41 Wash.2d 319. 

CSross petition in another snit seeking 
same relief 

R.L—Borda v. Borda, 113 A, 118, 43 
R.L 384. 

Jurisdiction to try issue 
In an action for divorce defendant 
may plea in abatement another ac¬ 
tion pending in a court of competent 
jurisdiction between the same parties 
and for the same cause, and when 
BO pleaded the court has jurisdiction 
to try and determine that issue. 

Neb.—^Plaxel v. Flaxel, 166 N.W. 169, 
101 Neb. 799. 

Temporary stay of proceeding; dis¬ 
missal 

(1) Where pendency of such prior 
divorce action is shown, libel in 
subsequent divorce action may be 
dismissed without prejudice, or all 
proceedings in later action may be 
stayed pending application for dis¬ 


continuance or judgment of non pros 
in prior suit. 

Pa.—Geiger v. Geiger, 54 Pa.Dist. & 
Co. 657, 30 North.Co. 120. 

(2) Divorce proceeding will be 
stayed where it appears that after 
its institution libellant, without no¬ 
tice to respondent, discontinued prior 
divorce action and that thereafter 
discontinuance had been nullified, ac¬ 
tion reinstated, and libellant direct¬ 
ed to file bill of particulars, and 
should it appear on filing of bill of 
particulars that two actions are same 
a final order will be entered dis¬ 
missing second proceeding. 

Pa.—Loll V. Loll. 43 Pa.Dist. & Co. 
37. 

In Texas 

(1) Where the fact that another 
divorce suit pending in another court 
of equal jurisdiction, involving the 
same parties and subject matter, is 
brought to the court’s attention by a 
proper plea and proof, it is gen¬ 
erally held that the court should 
not exercise jurisdiction over the 
parties or subject matter until the 
termination of the pending suit. 

Tex.—^Long v. Long, Civ.App., 269 S. 

W. 207. 

(2) In determining priority of pro¬ 
ceedings, a divorce suit is commenced 
when a petition is filed with the bona 
nde intention on plaintiff’s part to 
obtain service and to prosecute the 
suit. 

Tex,—^Long v. Long, suprsu 1 

(3) In divorce suit filed by wife 
about eight months after filing of 
suit for divorce by husband, who did 
not request or procure issuance of 
citation in his suit for about fifteen 
months and until wife’s suit was filed 
and citation therein served, evidence 
was insufficient to sustain implied 
finding that husband’s prior suit was 
filed in good faith. 

Tex.—Reed v. Reed, 311 S.W.2d 628. 

(4) To serve as predicate for plea 
in abatement, suit need only have 
been filed with bona fide intent to 
prosecute same; mere fact that hus¬ 
band had not caused process to be 
issued for fifteen months after filing 1 
of his suit for divorce and had not 
caused citation to be issued until 
after wife filed her suit would not 
require finding as a matter of law 
that he had not filed suit with bona 
fide intent to prosecute same. 

Tex.—Reed v. Reed, Civ.App., 303 S. 
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W.2d 460, reversed on other 
grounds, Sup., 311 S.W.2d 628. 

(5) Where wife brought divorce ac¬ 
tion against husband in one county 
but prior thereto he had filed suit for 
divorce in another county, which 
action was still pending, and court 
of latter county was court of compe¬ 
tent Jurisdiction and judgment ren¬ 
dered therein would be res judicata 
as against any judgment that court 
of former county might render, wife’s 
suit was abated by first suit, and 
court hearing wife’s suit erred in 
overruling husband's plea of pendency 
and abatement and in acting on hus¬ 
band’s plea of privilege. 

Tex.—‘MacDonald v. MacDonald, Civ. 
App., 235 S.W.2d 460. 

(6) Where wife filed suit for 
divorce about eight months after fil¬ 
ing of suit for divorce by husband, 
and husband did not request or pro¬ 
cure issuance of citation in his suit 
until after wife’s suit was filed and 
citation therein was served, mainte¬ 
nance of wife’s suit was not precluded 
by pendency of husband’s prior suit. 
Tex.—Reed v. Reed, 311 S.W.2d 628. 

(7) Where plaintiff, in divorce ac¬ 
tion brought in one county, had not 
authorized prior similar action filed 
in another county, and defendant an¬ 
swered, filed cross action, appeared 
and contested later action, defendant 
could not complain because plaintiff 
had not abandoned prior action, and 
court had jurisdiction of later action. 
Tex.—Cavallaro v. Cavallaro, Civ. 

App., 241 S.W.2d 247. 

(8) Plea in abatement filed by de¬ 
fendant in divorce court on ground 
that defendant had instituted divorce 
action in another county which was 
then pending could not be sustained, 
where records did not contain copy 
of other petition, if any, or any 
competent testimony as to substance 
of allegations therein contained, or as 
to status of such suit at time of 
hearing of plea. 

Tex.— Bateman v. Bateman, Civ.App., 
188 S.W.2d 866, error dismissed. 

(9) Where attention of court is 
not called to pendency of other suit 
until after rendition of judgment, 
pendency of such other suit does not 
affect jurisdiction. 

Tex.—^Phillips v. Phillips, Civ.App, 
223 S.W. 243. 

44 . Cal.—^Dixon v. Dixon, 239 P. 383, 
74 C.A. lOL 
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of issues.45 A pending^ suit for maintenance on 
the ground of abandonment and refusal to provide 
cannot be pleaded in abatement of a second suit 
for divorce and alimony, since the cause of action 
is not the same in its entirety.^® Also, an action 
for absolute divorce is not abated by the pendency of 
an action for separation from bed and board, since 
the relief demanded in the two actions is differ¬ 
ent.^ 6*5 

In order for a prior suit to operate as a bar to a 
subsequent petition for divorce it is, of course, nec¬ 
essary that the prior proceedings be pending.^7 xhe 
bringing of a second action is not prohibited where 
the bringing of such suit works an abandonment 
of the prior proceeding,the prior proceeding has 
been dismissed as of nonsuit^^*^ or for inaction,^8.io 
or an appeal in the prior suit is dismissed nunc pro 
tunc as of a date before the filing of the petition in 
the subsequent suit^^ 

Where a wife has sought the aid of courts of her 
own domicile to obtain maintenance and support. 
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she may be required to show reasons for seeking a 
divorce in the forum while the original action is 
still pending.^9*5 

A court of general jurisdiction, which has juris¬ 
diction of the subject matter in a divorce action, has 
power to determine its own jurisdiction in the ac¬ 
tion where an objection is made to its jurisdiction 
on the ground that a divorce action is pending in 
another court of the state.^^.io 

In absence of plea of abatemenfj an action for di¬ 
vorce brought by one spouse, filed in the same court 
as a pending divorce action brought by the other 
spouse, does not abate.^^-i5 

§ 100 . Abatement on Death of Party 

In the absence of a statute to the contrary, a cause 
of action for divorce or separation, or a pending suit 
therefor, does not survive the death of either party, ex¬ 
cept in so far as property rights are invoived. 

In the absence of a statute to the contrary,50 a 
cause of action for divorce or a pending suit there¬ 
for abates on the death of either party,5i and the 


Minn.—^Koch v. Koch, 264 N.W. 791, 
196 Minn. 312. 

Property action. 

It was not error to proceed with 
divorce suit and grrant divorce pend¬ 
ing appeals in actions between parties 
as to property, the decree preserving 
right to make any needed application 
for division of property after disposi¬ 
tion of appeals. 

Wash.—Stolze v. Stolze, 193 P. 213, 
113 Wash. 128. 

Where cross actions are not per¬ 
mitted, and consequently wife cannot 
secure divorce in proceedings brought 
by husband, wife may institute pro¬ 
ceedings for divorce in county of her 
residence, notwithstanding pendency 
of husband’s divorce proceedings in 
another county. 

Pa.—Betz V. Betz, 167 A. 359, 103 Pa. 
Super. 306. 

45. N.T.—^Ryan v. Ryan, 7 N.T.S,2d 
281, 169 Misc. 380. 

1 C.jr. p 65 note 42. 

Appeal from dismissal of prior ac¬ 
tion 

Appeal from dismissal of bill for 
divorce on ground of extreme cruelty 
does not bar second suit for divorce 
on ground of extreme cruelty based 
on acts that occurred subsequent to 
hearing on original action. 

Mich.—^Dowhan v. Dowhan, 6 N'.W.2d 
483, 303 Mich. 197. 

Different hind of divorce 
Pendency of action seeking one 
kind of divorce does not necessarily 
forbid maintenance of suit to secure 
a divorce of a different kind. 

N.C.—Cook V. Cook, 74 S.E. 639, 169 
N.C. 46, 40 L..R.A.,N.S., 83. 


Pact that order requiring payment 
of alimony is still in force and being 
enforced In another county does not 
deprive court of county of wife’s resi¬ 
dence of jurisdiction of divorce pro¬ 
ceedings. 

Iowa.—Main v. Main, 163 N.W. 364, 
180 Iowa 616. 

46. Mo,—Nolker v. Nolker, 257 S.W. 
798. 

N.Y.—Hall v. Hall, 135 N.T.S. 741, 
150 App.Div. 688. 

Counterclaim 

Suit for separate maintenance does 
not abate counterclaim for same mat¬ 
ters in subsequent divorce suit. 

Nev.—Carroll v, Carroll, 268 P. 771, 
51 Nev. 62, rehearing denied 272 P. 
3, 61 Nev. 188. 

In different states 
A suit for separate maintenance in 
one state does not bar a suit for 
divorce in another. 

N.J.—^Renner v. Renner, 181 A. 191,13 
N.J.Misc. 749. 

46.5 Ariz.—Davies v. Russell, 325 P. 
2d 402. 

47. Pa.—Snyder v. Snyder, 33 Luz. 
Lieg.Reg. 212, affirmed 16 A.2d 383, 
141 Pa.Super. 533. 

Improper service 

Petition for divorce not properly 
served was not a bar to subsequent 
petition. 

R-I-—^Budlong V. Budlong, 142 A. 637, 
certiorari denied 49 S.Ct. 36, 278 
U.S. 642, 73 D.Bd. 666, and 60 S.Ct. 
364, 281 U.S. 760, 74 L.Bd. 1161. 
Summons issued and not served 
Where wife first filed her divorce 
petition and caused summons to issue I 

348 


thereupon, husband’s petition subse¬ 
quently filed in same court would be 
stricken from files on motion al¬ 
though he had not been served with 
summons. 

Ohio.—^White v. White, Com.Pl., 83 N. 
B.2d 426. 

Perfunctory duty of affirming 
A plea of lis pendens was proper¬ 
ly overruled where no issue was 
pending in former suit, from which 
an appeal had been taken, and all 
that remained to be done was for 
court to perform perfunctory duty of 
affirming judgment. 

La.—Witbeck v. Witbeck, 143 So. 712, 
175 La. 622. 

48. Ky.—Wallace v. Wallace, 225 S. 
W. 31, 189 Ky. 461. 

48.5 La.—De Maupassant v. Clayton, 
38 So.2d 791, 214 La. 812. 

48.10 Mass.—^Delgreco v. Delgreco, 
79 N.B.2d 185, 322 Mass. 706. 

49. N.J.—^Remond v. Remond, 123 A 
716, 95 N.J.Eq. 660. 

49.5 N.Y.—^Algazy v. Algazy, 129 N. 
Y.S.2d 204. 

49.10 Ohio.—State ex rel. Miller v. 
Court of Common Pleas of Lake 
County, 86 N.E.2d 464, 151 Ohio St 
397. 

49.15 Cal.—^Howard v. Howard, 232 
P.2d 630, 105 C.A2d 126. 

50. D.C.—^Biscayne Trust Co. v. 
American Security & Trust Co., 20 
F.2d 267, 67 App.D.C. 251. 

Tex.—^Ex parte Cahill, Civ.App., 286 
S.W.2d 210. 

51. U.S.—^Metropolitan Finance Corp- 
of Cal. V. Wood, C.A.Cal., 175 F.2d 
209. 
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jurisdiction of the court to proceed with the ac¬ 
tion is terminated.51-5 This is also true of causes 
of action and suits for separation.52 

Where the suit for divorce is abated, personal 
representatives of the deceased party may not be 
substituted in the action.52.5 Likewise, it may not 
be subject to revivor,52.i0 at least as far as a deter¬ 
mination of the marital status of the parties is con- 
cerned,®2.i5 and it may not be subject to revivor for 
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the purpose of adjudicating rights to community 
property if there was originally no issue on this 

subject.52.20 

Where, however, the consequences of the divorce 
are such as affect the property rights of the parties 
to the suit, the heirs or personal representatives 
may have such an interest in the litigation that the 
cause will survive in so far as the property rights 
are concerned the cause does not survive for 


—Cox V. Dodd, 4 So.2d 736, 242 
Ala. 37. 

Ark.—Owen v. Owen, 184 S.W.2d 808, 
208 Ark. 23—^Day v. Langley, 152 
S.W.2d 308, 202 Ark. 775—Mc¬ 

Laughlin V. Todd, 145 S.W.2d 725, 
201 Ark. 348. 

Cal.—^McGuinness v. Superior Court 
in and for City and County of San 
Francisco, 237 P. 42, 196 C. 222, 
40 A.L.R. 1110. 

Bevelle v. Bank of America Nat. 
Trust & Sav. Ass’n, 181 P.2d 730, 
80 C.A.2d 333—Kellett v. Marvel, 51 
P.2d 185, 9 C.A.2d 629. 

Colo.—Corpus Juris Secundum cited 
in, In re McLaughlin's Estate, 184 
P.2d 130, 132, 117 Colo. 67—Corpus 
Juris cited In Morris v. Propst, 55 
P.2d 944, 946, 98 Colo. 213, 104 A.L. 
H. 650. 

Fla.—^Berkendeld v. Jacobs, 83 So.2d 
265—Cone v. Cone, 62 So.2d 907— 
Corpus Juris cited in Price v. Price, 
153 So. 904, 905, 114 Fla. 233. 

HI—Tuttle V. Gunderson, 173 N.E. 
175, 341 Ill. 36. 

In re Schriver's Estate, 7 N.E.2d 
611, 289 IlLApp. 581—Dietz v. Van 
Speybroeck, 225 IlLApp. 133. 
Iowa.—Oliver v. Oliver, 248 N.W. 233, 
216 Iowa 57. 

Kan.—Corpus Juris cited in Adamson 

V. Snider, 291 P. 744, 745, 131 Kan. 
284. 

La.—Arceneaux v. Arceneaux, 94 So. 
2d 449, 232 La. 494. 

Mass.—^Diggs v. Diggs, 196 N.E. 858, 
291 Mass. 399. 

Mich.—Heck v. Bailey, 169 N.W. 940, 
204 Mich. 54. 

Minn.—Wegge v. Wegge, 89 N.W.2d 
891—Tikalsky v. Tikalsky, 208 N. 

W. 180, 166 Minn. 468. 

Neb.—Haulman v. Bowman, 46 N.W. 
2d 689, 154 Neb. 14—Williams v. 
Williams, 19 N.W.2d 630, 146 Neb. 
583—^In re Waller's Estate, 217 N. 
W. 588, 116 Neb. 352—Westphalen 
v. Westphalen, 212 N.W. 429, 115 
Neb. 217—^Holmberg v. Holmberg, 
184 N.W. 134, 106 Neb. 717. 
N.H.—Tuttle V. Tuttle, 196 A. 624, 
89 N.H. 219—^Leclerc v. Leclerc, 155 
A. 249, 85 N.H. 121, 74 A.L.R. 1348. 
N.T.—In re Crandall, 89 N.E. 578, 196 
N.T. 127, 134 Am.S.R. 830, 17 Ann. 
Cas. 874. 

White V. White, 231 N.Y.S. 146, 
224 App.Div. 355. 


Byrne v. Byrne, 112 N.T.S.2d 569, 
201 Misc. 913—^Morey v. Morey, 299 
N.Y.S. 161, 164 Misc. 527—In re 
Huber’s Estate, 244 N.Y.S. 123, 136 
Misc. 634—Grotsch v. Hassey, 231 
N.Y.S. 469, 133 Misc. 373. 

Okl.—^Mabry v. Baird, 219 P.2d 234, 
203 Okl. 212. 

Pa.—Matuszek v. Matuszek, 52 A.2d 
381, 160 Pa.Super. 526—^Upperman 
V. Upperman, 181 A. 252, 119 Pa. 
Super. 341. 

Sirbaugh v. Sirbaugh, 46 Pa.Dist. 
& Co. 417. 

Hagen v. Hagen, Com.Pl., 4 Bucks 
Co. 219. 

Tenn.—Swan v. Harrison, 2 Coldw. 
534. 

Tex.—^Blain v. Broussard, Civ.App., 
99 S.W.2d 993. 

Wash.—^McPherson v. McPherson, 93 
P.2d 428, 200 Wash. 365. 

1 C.J. p 208 note 98—19 C.J. p 159 
note 85. 

Death o^ uarty; 

As objecixun or defense to setting 
aside, modification, or review of 
decree in same court see infra § 
171. 

Pending appeal in divorce suit as 
abating suit see infra § 188 and 
Abatement and Revival § 128b. 
Effect of death of party after inter¬ 
locutory decree or decree nisi see 
infra § 161. 

Reasons for rule 

(1) Action abates because of purely 
personal nature of divorce suit. 

D.C,—^Tillman v. Tillman, 172 P.2d 

270, 84 U.S.APP.D.C. 171, certiorari 
denied 69 S.Ct. 883, 336 U.S. 954, 93 
L.Ed. 1108. 

Tex.—^Ex parte Cahill, Civ.App., 286 
S.W.2d 210. 

Wash.—Crockett v. Crockett, 181 P.2d 
180, 27 Wash,2d 877. 

(2) Suit abates because death 
terminates marriage of parties. 
Colo.—Hilliard v. Klein, 238 P.2d 882, 

124 Colo. 479. 

(3) Death has settled Question of 
separation beyond all controversy and 
deprived court of jurisdiction over 
persons of parties to action and of 
subject matter of action itself. 

Ill.—Corpus Juris cited in Bushnell v. 
Cooper, 124 N.B. 521, 522, 289 Ill. 
260, 6 A.L.R. 1517. 
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Death of party seeking divorce 
Ind.—Stoup V. Stoup, 35 N.E.2d 112, 
109 Ind.App. 618. 

Nunc pro tunc entry before death 
Public welfare is not subserved by 
accelerating date of a divorce ab¬ 
solute for benefit of heirs of a de¬ 
ceased libelant. 

Mass.—^Diggs v. Diggs, 196 N.E. 858, 
291 Mass. 399. 

Pending motion for new trial 

(1) In general. 

Pa.—^Hammond v. Hammond, 9 Pa. 
Dist. & Co. 228. 

(2) Where defendant husband died 
pending his motions for new trial 
and in arrest of judgment granting 
wife a divorce, proceedings abated 
and attempt by husband's counsel, 
with leave of court, to withdraw mo¬ 
tions, after husband's death, was a 
nullity. 

Mo.—Matlick V. MatliCk, 251 S.W, 462, 
212 Mo.App. 83. 

61-5 Cal.—Bevelle v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass'n, 181 
P.2d 730, 80 C.A.2d 333. 

52. La.—^Arceneaux v. Arceneaux, 94 
So.2d 449, 232 La. 494. 

N.Y.—Hoff v. Dugan, 41 N.Y.S.2d 691, 
266 App.Div. 790. 

Byrne v. Byrne, 112 N.Y.S. 2d 669, 
201 Misc. 913. 

1 C.J. p 208 note 1 [a]. 

52.5 Pa.—^Matuszek v. Matuszek, 52 
A.2d 381, 160 Pa.Super. 526. 

Parties generally: 

Plaintiff see supra § 89. 

Defendant see supra § 90. 

52.10 Neb.—Williams v. Williams, 19 
N.W.2d 630, 146 Neb. 583—West¬ 
phalen V. Westphalen, 212 N.W. 429, 
115 Neb. 217. 

Tex.—^Ex parte Cahill, Clv.App., 286 
S.W.2d 210. 

52.15 Ala.—^Vaughan v. Vaughan, 62 
So.2d 466, 258 Ala. 336—Cox v. 
Dodd, 4 So.2d 736, 242 Ala. 37. 

52.20 Cal.—Kirschner v. Dietrich, 42 
P. 1064, 110 C. 502. 

Nev.—^First Nat. Bank of Nev. v. 
Wolff, 202 P.2d 878, 66 Nev. 51. 

53 . Iowa.—Oliver v. Oliver, 248 N.W. 
233, 216 Iowa 57. 

Ky.—^Riley v. Riley, 25 S.W.2d 69, 
233 Ky. 134. 

Mich.—Workman v. Peterson, 42 N w. 
2d 245, 327 Mich. 456. 
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the purpose of continuing the controversy touching 
the right of divorce within itself, but for the ascer¬ 
tainment of whether the property has been right¬ 
fully diverted from its appropriate channel of devo- 
lution.®3-5 If a party dies before a decision is 
reached on the question of rights of the parties in 
community property, the action may not be con¬ 
tinued for the purpose of determining property 

rights.53.10 

§ 101. Arrest or Ne Exeat 

The court, in the absence of a statute abolishing the 
writ, may issue a writ of ne exeat against a defendant 
in a divorce suit where a proper showing is made. Under 
some statutes an order of arrest is used as a substitute 
for the writ of ne exeat in divorce proceedings. 

If the writ has not been abolished, 54 the court 
may issue a writ of ne exeat against a defendant 


in a divorce suit in a proper case.®® The purpose of 
the writ is to maintain defendant’s presence within 
the jurisdiction;®®*® the writ issues to restrain de¬ 
fendant from leaving the jurisdiction of the state,®® 
and it is not a form of security within the meaning 
of a statute providing that the court may require se¬ 
curity for the payment of alimony.®*^ 

A ne exeat will be denied where the petition for 
divorce has not been filed;®® where it appears that 
the suit has not been instituted in good faith but 
merely to collect money from the husband;®® where 
the claim is for temporary alimony which has not 
been passed on;®® or where defendant, having giv¬ 
en bail, is surrendered by the bail after the time 
for the bail to answer in a suit on the bonds has 
expired.®^ 


Minn.—Tikalsky v. Tikalsky, 208 N. 

W. 180, 166 Minn. 468. 

Neb.—^Haulman v. Bowman, 46 N.W. 
2d 689, 154 Neb. 14—Corpus Juris 
cited in. Holmberg v. Holmberg, 184 
N.W. 134, 135, 106 Neb. 717. 

1 C.J. p 209 note 3. 

Termination of right to alimony by 
death see infra § 240. 

Clariflcatiou of judgrment; suhstitu- 
tlou of pairties 

Personal representative of deceased 
party to divorce action, in which 
property rights are involved, may be 
substituted for such party after his 
death for purpose of moving to 
clarify or interpret ambiguous judg¬ 
ment in divorce action. 

Minn.—Stieler v. Stieler, 70 N.W.2d 
127, 244 Minn. 312. 

lustltutiou of furrier proceedings 
involving property rights are not 
prohibited because of the abatement 
of the divorce proceedings. 

Ill.—^Dietz V. Van Speybroeck, 225 Ill. 
App. 133. 

Matters held property rights 
A wife's statutory rights as to 
property of husband dying intestate, 
such as homestead, exemption of per¬ 
sonalty and rights of dower, are 
property rights involved in his 
divorce suit and are not affected by 
his death. 

Ala.—Cox V. Dodd, 4 So.2d 736, 242 
Ala. 37. 

Revival held not Justified under the 
circumstances. 

Wis.—^Kearney v. Morse, 225 N.W. 
729, 199 Wis. 150. 

53.5 Or.—Nickerson v. Nickerson, 48 
P. 423, 54 P. 277, 34 Or. 1. 

1 C.J. p 209 note 3. 

53.10 Cal.—^Kirschner v. Dietrich, 42 
P. 1064, no C. 502. 

Nev.—^Pirst Nat. Bank of Nev. v. 
Wolff, 202 P.2d 878, 66 Nev. 61. 


54. Ark.—^East v. East, 229 S.W. 5, 
148 Ark. 143—^Ex parte Caple, 99 
S.W. 831, 81 Ark. 504. 

19 C.J. p 315 note 46. 

55. D.C.—Murphy v. Paris, 16 P.2d 
515, 57 APP.D.C. 19. 

Judson V. Judson, D.C., 8 P.R.D. 
336. 

Fla.—^Vinson v. Vinson, 190 So. 464, 
139 Fla. 46. 

Ga.—Waller v. Waller, 128 S.E. 905, 
160 Ga. 685—Crapps v. Crapps, 97 
S.E. 680, 148 Ga. 510. 

Ill.—Holter V. Holter, 19 N.E.2d 446, 
299 I11.APP. 623. 

Tenn.—Garvey v. Garvey, 203 S.W.2d 
912, 29 Tenn.App. 291. 

Wis.—^Ex parte Grbic, 174 N.W. 646, 
170 Wis. 201, 8 A.D.R. 325. 

19 C.J. p 106 note 71, p 315 notes 47, 
48—45 C.J. p 693 notes 64, 55. 

XTsage common in divorce actions 
Tenn.—^Kirby v. Kirby, 206 S.W.2d 
404, 185 Tenn. 408. 

Alimony cases 

The writ of re exeat is applica¬ 
ble in alimony cases where neither 
husband nor wife has any property, 
alimony must be paid by husband out 
of his earnings from employment, 
and it is definitely averred and shown 
that husband is about to depart be¬ 
yond the jurisdiction of the state to 
avoid compliance with his positive 
personal duty. 

Miss.—Johnson v. Johnson, 198 So. 
308, 189 Miss. 561. 

Defendant appearing in criminal case 
A person is not subject to arrest 
on a writ of ne exeat issued out of 
this court in a divorce suit wherein 
he is named defendant, while volun¬ 
tarily In attendance on another court 
to protect his legal rights as a de¬ 
fendant in a criminal proceeding 
therein. i 


N.J.—Golde V. Golde, 155 A. 677, 108 
N.J.Eq. 519. 

Nature and effect 
Whatever may have been the rea¬ 
son that gave rise to the writ of 
ne exeat in England, in modern di¬ 
vorce proceedings the nature and ef¬ 
fect of the writ will be viewed in 
the light of present day conditions. 
R.I.—Wandell v. Wandell, 189 A. 44, 
67 R.I. 257. 

Where husband is not in arrears in 
payment of alimony ordered by 
court, allowance of a writ is im¬ 
proper and order dismissing writ 
on motion of husband is not an abuse 
of discretion. 

Mich.—^Deering v. Wayne Cir. Judge, 
200 N.W. 455, 228 Mich. 648. 

55.5 Fla.—Aiken v. Aiken, 81 So.2d 
757. 

56. Ga.—^Pepper v. Pepper, 152 S.E. 
103, 169 Ga. 832. 

Tenn.—Kirby v. Kirby, 206 S.W.2d 
404, 185 Tenn. 408. 

To insure presence 

The grant of a ne exeat bond in a 
proceeding for divorce and alimony 
is merely ancillary to the main suit. 
The ne exeat is sought only to in¬ 
sure the presence of defendant at the 
time judgment is rendered. 

Ga.—Moore v. Edmondson, 193 S.E. 
780, 184 Ga. 818. 

57. Colo.—^Price v. Price, 249 P. 648, 
80 Colo. 150. 

58. N.J.—^Bylandt v, Bylandt, 6 N. 
J.Eq. 28. 

59. N.J.—^Kirrigan v. Kirrigan, 15 N. 
J.Ea. 146. 

60. Mich.—^Drolet v. Drolet, How.N. 
P. 14. 

61. N.T.—Bond v. Bond, 140 N.Y.S. 
40. 
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The writ may be discharged where a defendant 
husband’s answer disputes the wife’s right to ali¬ 
mony and positively denies her allegation that he 
intends to leave the state,62 but an answer by the 
husband which fails to allege that he has no in¬ 
tention of selling his property or leaving the state 
will not cause the court to discharge a writ of ne 
exeat.62 A writ of ne exeat, being a mesne process, 
may be quashed where service of the original proc¬ 
ess, preparatory to the issuance of the writ, is in- 
valid.62-5 A court is not obliged to quash a writ 
issued against a divorced husband on the expira¬ 
tion of his sentence for contempt for failure to 
pay alimony where arrears of alimony apparently 
remain unpaid.62.i0 Where service of the original 
process is invalid, it has been held that defendant, 
by giving a bond, does not enter a general appear¬ 
ance and bring himself within the jurisdiction of 
the court so as to preclude him from seeking to have 
the writ quashed.62.i5 

Since a writ deprives a person, against whom it 
is issued, of his liberty, he is entitled to a prompt 
disposition of a motion to quash the writ.63-20 
Where defendant husband denies allegations of a 
complaint requesting a writ, and other relief, and 
the writ has been issued, it has been held that he is 
entitled to a full hearing on his motion to quash 
the writ,63.25 including a full opportunity to intro¬ 
duce oral testimony.63.30 Even though defendant 
does not offer any evidence at a hearing, it may be 
necessary to quash the writ unless plaintiff intro- 
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duces substantial evidence in its support.63.35 An 
application to have a writ vacated may be denied 
where it is shown that plaintiff wife did not fraudu¬ 
lently entice defendant husband into the jurisdic¬ 
tion so as to effect service of the writ on him, but 
that he came voluntarily.63.40 

Under the statutes and practice in some jurisdic¬ 
tions, an order of arrest is used as a substitute for 
the writ of ne exeat in divorce proceedings.64 An 
order for arrest of defendant is improper where 
there is no showing that he is about to leave the 
state to evade the orders and decree of the court,65 
and, where defendant puts in question the prima 
facie showing on which his arrest was ordered, ev¬ 
ery reasonable doubt should be resolved in his fa- 
vor.65 

An undertaking given under some statutes in a 
separation action, during the pendency of the ac¬ 
tion, to secure release from an order of arrest, will 
not be vacated after the granting of a decree award¬ 
ing alimony, but is a continuing equitable bail to 
secure the observance of the decree.67 Actions 
for divorce and alimony as grounds for civil ar¬ 
rest, as an action for personal injury or injury to 
person, has already been considered in Arrest § 
25 e. 

The writ of ne exeat is issued on the petition of 
the wife, supported by her own affidavit and usu¬ 
ally those of other parties ;68 but the affidavit of 
the wife alone may be sufficient.®^ The allegation 


62. Md.—^Bayly v. Bayly, 2 Md.Ch. 
326. 

63. N.T.—^Hammond v. Hammond, 
Clarke 151. 

63.5 D.C.—Judson V. Judson, D.C., 8 
F.R.D. 336. 

63.10 D.C.—^Jacobsen v. Jacobsen, 
126 F.2d 13, 75 U.S.App.D.C. 223. 

63.15 D.C.—Judson v. Judson, D.C., 
8 F.H.D. 336. 

63.20 D.C.—Jacobsen v. Jacobsen, 
126 F.2d 13, 75 U.S.App.D.C. 223. 

63.25 D.C.—Jacobsen v. Jacobsen, 
supra. 

63.30 D.C.—Jacobsen v. Jacobsen, su¬ 
pra. 

63.35 D.C.—^Jacobsen v. Jacobsen, 
supra. 

63.40 N.J.—Bfland v. Efland, 56 A.2d 
873, 141 N.J.Bq. 262. 

64. K.Y.—Sturges v. Sturges, 186 N. 
T.S. 693, 114 Misc. 475. 

£ack of bond to secnxe payment of 
alimonsr 

Where it appears that husband Is 
about to leave state, court may order 
his arrest and detention by sheriiE, in 


default of his making a bond to se¬ 
cure payment of alimony. 

Ark.—^Ex parte Caple, 99 S.W. 830, 
81 Ark. 504. 

Evidence held insufficient to warrant 
arrest order 

N.T.—Bedient v. Bedlent, 74 N.T.S.2d 
456, 190 Misc. 480. 

65. Ky.—^Bailey v. Bailey, 276 S.W. 
1065, 211 Ky. 59. 

An affidavit, as a basis for order of 
arrest to enforce payment of alimony, 
which alleges, on information and 
belief arising from conversations 
with third persons, that defendant 
was about to depart from state, is in¬ 
sufficient, where there is no statement 
of substance of what was said, and 
names of such persons are not given. 
N.T.—Plotnick v. Plotnick, 172 N.Y.S. 
684, 186 App.Div. 16. 

66. N.Y.—^McPartland v. McPart- 
land, 261 N.Y.S. 847, 146 Misc. 674. 

67- N.Y.—Sturges v. Sturges, 186 N. 
Y.S. 693, 114 Misc. 475. 

68. Conn.—^Lyon v. Lyon, 21 Conn. 
186. 

19 C.J. p 315 note 64. 
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Affidavit on infonnatlon aad belief 
The writ should not be issued in a 
doubtful case, although under some 
circumstances an affidavit on infor¬ 
mation and belief will be sufficient. 
The debt or duty at least should bo 
certain. 

N.J.—^Yule V. Yule, 10 N.J.Eq. 138. 
Petition or motion held not duplic¬ 
itous 

Where wife moved to perfect serv¬ 
ice in original proceedings, and ap¬ 
plied for rule nisi and writ of ne 
exeat for failure of husband to pay 
temporary alimony, and alleged that 
decree for divorce and alimony had 
been granted, fact that wife prayed 
that defendant husband be required 
to answer her original petition for 
divorce, that issues thus made be 
submitted to jury, and that she be 
granted a total divorce did not ren¬ 
der her petition or motion subject to 
dismissal on ground of duplicity. 
Ga.—Whaley v. Whaley, 66 S.E.2d 
722, 208 Ga. 323. 

69. Md.—^Bayly v. Bayly, 2 MdCh. 
326. 

N.Y.—^Denton v. Denton, 1 Johns.Gh. 
441. 

19 C.J. p 315 note 56. 
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that the husband is going to leave the state must be 
definite.A complaint, requesting the issuance 
of a writ, which is opposed by an answer and a 
motion to quash a writ issued ex parte, may be in¬ 
sufficient, without supporting proof, to sustain any 
writ.’'®*® 

Where the person on whom service of process, 
preparatory to the issuance of a writ, is to be made 
is designated by statute, service on any other person 
is invaIid.70-10 

The writ may be asked simultaneously with the 
filing of the bill,’^i and it may be granted pending 
an application for alimony and prior to any decree 

therefor,'^2 not before suit is begun,*^3 or, un¬ 
der some statutes, after final judgment has been ren- 
dered.7^ Under some statutes an order of arrest 
may be properly served after final judgment's 

Under some statutes the court issuing the writ may 
require defendant to post a bond that he will not 
depart the jurisdiction without leave, and that he 
will comply with the lawful judgments, orders, and 
decrees of the court.75.5 A court, in determining 
the amount of a bond to be required, exercises a 
sound discretion under the special circumstances of 


the case.'^S.iO Generally, the writ will be discharged 
on the husband’s giving security.^S 

A ne exeat bond has been held not violated where 
it is conditioned on defendant being in court when 
required by court order, and defendant is present, 
or represented by counsel, at all hearings, and the 
record does not disclose that defendant was ever 
ordered to appear in person.76.5 The purpose of 
bail,'^®*!^^ or of a ne exeat bond^^-lS is to insure the 
presence of defendant in the jurisdiction, in order 
that the court may enforce its orders in the man¬ 
ner in which their enforcement is authorized.7®-20 
Recourse may not be had to the bail or bond for the 
payment of moneys directed to be paid by the court, 
as long as defendant is not absent from the 
state,'^®-25 is available for the applying to him of 
the methods of enforcement authorized by law,77 
or the bond is conditioned solely on the appearance 
of defendant in court and his remaining in the 
jurisdiction.*^ 

Where the duty of the bail is to produce the 
principal when his presence is essential to the en¬ 
forcement of the judgment, the bail is liable on his 
undertaking where he fails to produce the principal 
on notice.'^s a ne exeat bond, being conditioned 


AUeg'atlon.s of affidavit lield snffioleat 
Tenn.—^Kirby v. Kirby, 206 S.W.2d 
404, 185 Tenn. 408. 

70. Ga.—^McGee v. McGee, 8 Ga. 296, 
62 Am.D. 407. 

Tenn.—^Kirby v. Kirby, 206 S.W.2d 
404, 185 Tenn. 408. 

70.5 D.C.—Jacobsen v. Jacobsen, 126 
F.2d 13, 75 U.S.APP.D.C. 223. 
Disputed statements in complaint 
held insufficient proof 
D.C.—^Jacobsen v. Jacobsen, 126 P.2d 
13, 75 U.S.APP.D.C. 223. 

70.10 D.C.—Judson v. Judson, D.C., 
8 P.R.D. 336. 

71. Ill.—Harper v. Rooker, 62 Ill. 
370. 

72. Ga.—^Pepper v. Pepper, 162 S.E. 
103, 169 Ga. 832—^Lamar v. Lamar, 
61 S.B. 763, 123 Ga. 827, 107 Am.S. 

R. 169, 3 Ann.Cas. 294. 

Miss.—Muckelrath v. Chezem, 186 So. 
621, 184 Miss. 611. 

19 C.J. p 316 notes 61, 52—45 C.J. p 
693 notes 64 [b], 66. 

73. N.J.—Bylandt v. Bylandt, 6 N. 
J.Eq. 28. 

19 C.J. p 315 note 63. 

74. Ga.—^Matthews v. Matthews, 170 

S. E. 260, 177 Ga. 412—Lomax v. 
Lomax, 168 S.E. 863, 176 Ga. 605. 
Bond executed under such a writ 

held void. 

Ga.—Matthews v. Matthews, 170 S.E. 
250, 177 Ga. 412. 


75. N.T.—Slagrle v. Burden, 266 N.T. 
S. 834, 239 App.Div. 104, affirmed 
191 N.E. 659, 264 N.T. 548. 

75.5 Pla.—American Surety Co. of 
New York v. Gedney, 167 So. 356, 
123 Pla. 703. 

75.10 Ga.—Lamar v. Lamar, 61 S.E. 
763, 123 Ga. 827, 107 Am.S.R. 169, 
3 Ann.Cas. 294. 

45 C.J. p 599 note 80 [a] (1). 

Writ held not to require excessive 
bond 

Ga.—Luke v. Luke, 115 S.E. 666, 154 
Ga. 800. 

76. Ga.—^Pepper v. Pepper, 152 S.B. 
103,169 Ga. 832. 

Miss.—Muckelrath v. Chezem, 186 
So. 621,184 Miss. 611. 

19 C.J. p 316 note 58. 

76.5 Ga.—^Adams v. Moore, 34 S.E. 2d 
600, 199 Ga. 634. 

78.10 Sole purpose 

N.T.—Subernick v. Subernick, 204 N. 
Y.S. 437, 123 Misc. 174. 

76.15 Pla.—Aiken v. Aiken, 81 So. 
2d 767. 

76.20 N.T.—Subernick v. Subernick, 
204 N.T.S. 437, 123 Misc. 174. 

76.25 Pla.—Aiken v. Aiken, 81 So.2d 
767. 

77. N.J.—^Poote V, Poote, 140 A. 312, 
102 N.J.Bq. 291. 

N.T.—Subernick v. Subernick, 204 N. 

Y.S. 437, 123 Misc. 174. 

R.I.—Wandell v. Wandell, 189 A. 44, 
57 R.I. 267. 


I Appearance bond in effect 
Pla*.—State Fire & Cas. Co. v. Hynes, 
62 So.2d 723—^Buonanno v. Caldwell, 
37 So.2d 159, 160 Pla. 889. 

Miss.—^Muckelrath v. Chezem, 186 So. 
621, 184 Miss. 611. 

Defendant held amenable to process 
of court 

Divorced husband, released from 
jail on execution of ne exeat bond, 
which required him to make alimony 
and child support pasonents, or, to 
remain within jurisdiction of court 
and be amenable to its processes, but 
who left state without making re¬ 
quired payments and against whom 
citation had been returned without 
service because of his departure from 
state but who appeared at court hear¬ 
ing for which such citation had is¬ 
sued, had kept himself amenable to 
processes of court, and judgment on 
bond against him and his sureties 
was improper. 

Miss.—Gibson v. State, for Use of 
Clark, 70 So.2d 30, 220 Miss. 39. 

77.5 Fla.—^Pan Am. Sur. Co. v. 
Walterson, 44 So.2d 94—^Buonanno 
V. Caldwell, 37 So.2d 159, 160 Pla 
889. 

78. N.T.—Talbot v. New Amsterdam 
Casualty Co., 142 N.E. 600, 237 N.T. 
245. 

Daches was not a defense in action 
against surety on undertaking execut¬ 
ed to obtain release of husband ar¬ 
rested for failing to pay alimony, it 
appearing that, while principal was 
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that defendant shall not leave the jurisdiction of 
the state, is breached by his doing so,79 which may 
occur before final judgment in the case, especially 
where there has been an award of temporary ali¬ 
mony;^® but there is no liability on a ne exeat 
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bond where there has been no breach of its con¬ 
ditions.^^ The sureties* liability on a ne exeat bond 
cannot be enlarged or extended without their con¬ 
sent, On breach of its condition it is competent 


in jail, order adjudging him guilty 
of contempt was entered which was 
not served on principal, hut could 
have been served on him if wife had 
moved quickly, statute not providing 
for a notice to plaintiff in advance of 
sheriff’s acceptance of undertaking 
and laches not constituting a defense 
even if it did exist. 

N.T.—Talbot v. New Amsterdam Cas¬ 
ualty Co., supra. 

Service of order to show eanse 
Where husband was arrested for 
nonpayment of alimony, requirement 
of undertaking was not satisfied be¬ 
cause he was served with an order to 
show cause and subjected himself 
then to jurisdiction of court, it ap¬ 
pearing that husband later disap¬ 
peared, and undertaking is not limited 
to directions contained in an order, 
or a judgment subsequently made. 
N.T.—Talbot v. New Amsterdam Cas¬ 
ualty Co., supra. 

79. Ga.—Pepper v. Pepper, 152 S.B. 
103. 169 Ga. 832. 

Davis V. Davis, 145 S.B. 497, 38 
Ga.App. 783. 

Miss.—^Johnson v. Johnson, 198 So. 
308, 189 Miss. 561—Muckelrath v. 
Chezem, 186 So, 621, 184 Miss, 611. 
Pendente lite agreement fixing ali¬ 
mony held not to discharge ne exeat 
bond sureties. 

Ga.—Davis v. Davis, 146 S.B. 497, 38 
Ga.App. 783. 

Lack of notice of continuance of bond 
Immaterial 

Where defendant and one of 
sureties on bond were present in 
court or were informed immediately 
after order was made keeping ne 
exeat in force that such order was 
made, but sureties made no effort to 
be discharged, they could not avoid 
liability on bond for alleged lack of 
notice of final decree keeping bond 
in force. 

Tenn.—Kirby v. Kirby, 206 S.W.2d 
404, 185 Tenn. 408. 

Proceedings to enforce liability 

(1) Wife may enforce lien for ali¬ 
mony under divorce decree by pro¬ 
ceedings to forfeit ne exeat bond on 
husband’s absconding. 

^•J-“-VahJen v. Vahjen. 147 A. 643, 

105 N.J.Bq. 271, affirmed 162 A. 921, 
107 N.J.Eq. 186. 

(2) Security on a ne exeat bond 
which has been breached is a prop¬ 
er party. 

Ga.—Jackson v. Johnson, 139 S.B. 
663, 164 Ga. 839. 

(8) Court had duty to treat prin¬ 
cipal and suretlfes as having entered 
27A C.J.S.—23 


appearance for purpose of jurisdic¬ 
tion, so as to become parties for pur¬ 
poses connected with use to which 
bond was put for purposes of the 
suit. 

Miss.—^Muckelrath v. Chezem. 186 So. 

621, 184 Mias. 611. 

(4) Proceedings to obtain payment 
of alimony based on breach of ne 
exeat bond securing husband's re¬ 
lease from Jail could not be abated 
for failure to serve husband. 

Ga.—^Jackson v. Johnson, supra. 

Jordan v. Sexton, 155 S.E. 356, 

42 Ga.App. 218. 

(5) On breach of a ne exeat bond 
court in which alimony proceeding is 
pending may force payment of bond 
in a summary proceeding on an order 
to show cause why judgment should 
not be entered. 

Ga.—Alexander v. Slear, 169 S.B. 304, 

177 Ga. 101—Jackson v. Johnson, 

supra. 

Jordan v. Sexton, supra. 

N.J.—Connolly v. Connolly, 164 A. 

670, 112 N.J.Bq. 434, affirmed 169 

A. 690, 115 N.J.Eq. 74. 

(6) Petition for payment of ali¬ 
mony alleging breach of ne exeat 
bond securing alimony held sufficient 
to show liability of security against 
demurrer. 

Ga.—Jackson v, Johnson, supra. 

(7) Suit for divorce and alimony 
is not functus officio after termina¬ 
tion and institution of proceedings 
for judgment on bond securing ali¬ 
mony. 

Ga.—^Jackson v. Johnson, supra. 

(8) Failure of surety on ne exeat 
bond to show cause at hearing on for¬ 
feiture nisi, served on surety, waived 
grounds otherwise available to surety 
on hearing of forfeiture absolute. 
Ga.—^Alexander v. Slear, supra. 

(9) On payment of amount of bond 
into court after breach thereof, 
amount would be disbursed to wife in 
trial court as that court should di¬ 
rect. 

Miss.—^Muckelrath v. Chezem, 186 So. 

621, 184 Miss. 511. 

(10) Instead of moneys being for¬ 
feited to county, on breach of condi¬ 
tions of bond, moneys on deposit 
may be applied to carrying out orders 
of court with respect to payment of 
alimony and such procedure affords 
“security” provided by statute au¬ 
thorizing court to award a ne exeat 
and make such order as will secure 
wife’s alimony* 

Pla.—^Pan Am. Sur. Co. v. Waltersoh, 

44 So.2d 94. 
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(11) Obligation of ne exeat bond 
which named state as obligee, enured 
to benefit of wife, and suit thereon 
could be maintained by wife for her 
own use and use of children. 

Tenn.—Kirby v. Kirby, 206 S.W.2d 

404, 185 Tenn. 408. 

(12) Action on a ne exeat bond, 
given by husband in divorce action, 
if any, must be at law. 

Fla.—State Fire & Cas. Co. v. Hynes. 
62 So.2d 723. 

80. Ga.—^Pepper v. Pepper, 152 S.E. 
103, 169 Ga. 832. 

81. Pla.—State Fire & Cas. Co. v. 
Hynes, 62 So.2d 723—^Buonanno v. 
Caldwell, 37 So.2d 159, 160 Pla. 889. 

Ga.—Shaw v. Jordan, 174 S.B. 350, 
178 Ga. 733. 

Support of chiiareu 
Although a final divorce decree 
which makes no provision for children 
is not conclusive, it may not be 
amended at will to include such sup¬ 
port. Where, however, subject is 
reserved, it may be dealt with on 
proper evidence and hearing, and, in 
such event, an existing ne exeat bond 
would hold until discharged, although 
if subject is not reserved judgment 
must be amended as in other cases, 
and a ne exeat bond, issued in original 
cause, would not hold to cover the 
amendment. 

Colo.—^People v. Sochet, 212 P. 832, 
72 Colo. 531. 

Writ of error pending 
Ne exeat bond given In divorce 
suit did not become functus officio 
and subject to cancellation, although 
defendant had appeared at all hear¬ 
ings, where judgment for plaintiff 
had been arrested by writ of error 
and was under review in supreme 
court. 

Ga.—Wolfsheimer v. Prankel, 180 S. 
E. 834, 180 Ga. 765. 

Payment of costs and attorneys fees 
Where it was not contended that 
husband had passed from jurisdic¬ 
tion of court. It was error to apply 
sums from ne exeat bond to payment 
of costs or attorneys fees notwith¬ 
standing amount deducted for attor¬ 
neys fees was specified in order of 
court to be a new ne exeat bond. 
Pla.—^Aiken v. Aiken, 81 So.2d 757. 

82. No enlargement or extension 

In wife’s suit against husband for 
separate maintenance and support of 
children, where he counterclaimed 
for divorce and posted a ne exeat 
bond, obligation of sureties on bond 
was not terminated with final decree 
dismissing complaint, as to wife, and 
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for the court to order the sheriff to pay cash bail 
in his possession into the court’s registry.83 

In the absence of a motion to revoke a writ of ne 
exeat it has been held not to be error to continue 
it in force.^^ Where the purpose of the writ and 
the conditions of the bond have been fulfilled, the 
writ^^-S and the bond^^.io are functus officio, and 
the sureties on the ne exeat bond are entitled, on 
proper application, to a discharge of the writes and 
the bond,85.5 although surety on ^ ne exeat bond 
is not discharged when he surrenders the principal 
during term time, unless he calls the attention of 
the court to the surrender and has an exoneretur 
entered on the minutes.®® An order releasing the 
principal from jail, which provided that the obliga¬ 
tion of himself and his sureties should not be af¬ 
fected, is in effect a refusal of the exoneretur.®^ A 
bond, providing that a divorced husband should not 
leave the state or the jurisdiction of the court, is not 
discharged, and the sureties are not released, when 
the husband is arrested for contempt of court for 
violation of the divorce decree and is later released 
on his own recognizance.®7*5 Where a writ has 
been discharged, the fact that an appeal is contem¬ 
plated from an order in contempt proceedings, in 
which the writ was requested and issued, has-been 
held to be an insufficient reason for staying the 
entry of an order discharging the writ.®7-io 

On the husband's petition for modification of the 
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order committing him to jail under a writ of ne 
exeat on the ground that he was financially unable to 
comply with the order to pay alimony, where he 
admits that he had the money in his possession at 
the time of the decree, it devolves on him to account 
for it, and the chancellor is not bound to accept as 
true his unsupported statement that it had been stol¬ 
en from him.®® 

Permission to leave jurisdiction. Under some 
statutes the court can require a husband who is held 
under a writ of ne exeat to give bond payable to the 
wife securing payment of alimony and performance 
of the court’s orders concerning custody and mainte¬ 
nance of children before he will be permitted to 
leave the jurisdiction.®® Plaintiff, who had secured 
a writ of ne exeat against defendant, cannot collect 
the penalty of the bond given to secure defendant’s 
obedience to the writ from the surety on the bond 
after plaintiff had consented to defendant’s absence 
from the jurisdiction.®® 

§ 102. Discovery and Physical Examination 

Whether the parties in an action for divorce may 
examine one another before trial and the scope of the 
examination depends on the governing statutes or rules 
of practice. in a proper case, a court may order a 
party to submit to a blood test or a physical examination 
by a physician or surgeon. 

Except as otherwise provided, general rules of 
practice relating to discovery apply in actions for 
divorce ;®®-5® and under statutes so providing, dis¬ 


counter suit, and action of court in 
continuing ne exeat bond in force 
until husband furnished security for 
his payment of a weekly amount for 
maintenance of infant child did not 
extend or enlarge sureties obliga¬ 
tion. 

N.J.—Sermuks v. Sermuks, IS A,2d 
481, 127 N.J.EQI. 364. 

83. R.I.—^Levine v. Levine, 115 A. 
243, 44 R.I. 61. 

84. Ga.—Hobbs v. Hobbs, 123 S.E. 
891, 158 Ga. 571. 

Miss.—^Blount v. Blount, 95 So.2d 545. 

84.5 Ga.—May v. May, 91 B.E. 687, 
146 Ga. 521. 

84.10 Ga.—^Lomax v. Lomax, 168 S.E. 
863. 176 Ga. 605. 

85. R.I.—Wandell v. Wandell, 189 A. 
44, 57 R.I. 257. 

85.6 Pla.—Aiken v. Aiken, 81 So.2d 
757. 

Ga.—^May v. May, 91 S.B. 687, 146 Ga. 
521. 

Intervention of surety in proceedings 
see supra § 91. 

86. Ga.—-Alexander v. Slear, 169 S.E. 
304, 177 Ga. 101. 


87- Ga.—^Alexander v. Slear, supra. 

87.5 Tenn.—Orrick v. Orrick, 296 S. 
W.2d 825. 

87.10 N.J.—^Franklin v. Franklin, 65 
A.2d 660, 26 N.J.Misc. 350, affirmed 
65 A.2d 665, 2 N.J. 103. 

88. Ark.—^East v. East, 229 S.W. 5, 
148 Ark. 143. 

89. Fla,—^American Surety Co. of 
New York v. Gedney, 167 So. 355, 
123 Fla, 703. 

Surety company consenting to or¬ 
der which permitted husband in di¬ 
vorce proceedings to leave state, and 
which recognized obligations of bond 
executed by husband in favor of 
wife, could not thereafter deny lia¬ 
bility on that part of bond which 
stood as security that husband would 
comply with all orders and decrees 
of court. 

Fla.—^American Surety Co. of New 
York V. Gedney, supra. 

90. D.C.—Stewart v. U. S. ex rel. 
Smith, 277 F. 565, 51 App.D.C. 
163. 

Evidence held to raise Jury ques¬ 
tion as to ^plaintiff's consent to de¬ 
fendant's absence. 
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D.C.—Stewart v. U. S. ex rel. Smith, 
supra. 

90.50 N.J.—Sposa V. Sposa, 73 A.2d 
753, 8 NJ.Super. 544. 

Discovery and examination: 

In proceedings to secure alimony 
see infra § 248. 

In proceedings to secure support 
for children see infra § 320. 
Depositions in divorce proceedings 
see infra § 145. 

Examination during trial see infra 
§ 148. 

Good cause; unoontested actions 

Amendment of rule of civil prac¬ 
tice so as to provide for taking in¬ 
terrogatories in action for divorce 
only for good cause shown applies 
to such actions in which defendant 
fails to appear or answer. 

N.J.—Sposa V. Sposa, supra. 

Contested actions 

Allowance of interrogatories in a 
contested action for divorce is with¬ 
in control of court. 

N.J.—Sposa V. Sposa, supra. 

Karnes of witnesses 

A divorce on ground of indignities 
will not be granted against a mental 
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covery is as fully available in a divorce action as 
in any other action.^o.ss 

Under some rules of practice defendant in a di¬ 
vorce action may not be entitled to examine plain¬ 
tiff before triaPO-^o as to general issues,the mari¬ 
tal relations, or the marital status,3i*io of the 

parties. Under these rules unlimited examinations 
of parties before trial should not be permitted^^ in 
the absence of special circumstances.®2-5 

A party has the right to refuse to answer self- 
incriminating interrogatories,^2.io ^ut his action 
must be judged in the same manner and by the 
same rules as though he had refused to answer any 
other pertinent written or oral interrogatories.52.i6 
The refusal of a party to answer oral or written in¬ 
terrogatories properly propounded to discover rele¬ 
vant and material facts peculiarly and exclusively 
within his knowledge may justify the striking of 
his pleadings ;52.20 and the refusal of plaintiff to 
answer interrogatories, involving some misconduct 
of plaintiff, peculiarly within his knowledge, such 
as, although not criminal, would defeat the right to 
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a divorce, will defeat the action.52.25 

Where adultery is charged as the ground for di¬ 
vorce, plaintiff is not entitled to a discovery as to 
the commission of the alleged adultery,52 or to an 
order compelling defendant to furnish a list of his 
witnesses,54 although it has been held that the fact 
that defendant is privileged to refuse to answer does 
not constitute a valid reason for denying plaintiff’s 
right to an order for his examination, since the 
privilege is a personal one and may not be insisted 
on.55 

In some jurisdictions, under or apart from stat¬ 
utes or rules of practice so providing, a wife may 
examine her husband concerning his financial con¬ 
dition before her right to a divorce has been estab- 
lished.55.6 Under some statutes and rules of prac¬ 
tice, a wife may not be entitled to an examination 
before trial concerning the husband’s property and 
income, which evidence would be material only on 
the question of alimony; before the right to a sepa¬ 
ration or divorce has been established,56 but the ex- 


incompetent committed to mental in¬ 
stitution where plaintiff refuses to 
reveal names of adult children who 
might be produced as witnesses. 

Pa.—Sassaman y. Sassaman, 80 Pa. 
Dist. & Co. 501, 43 Berks Co. 239. 

90.55 Minn.—^Baskerville v. Basker- 
ville, 76 N.W.2d 762, 246 Minn. 496. 

90.60 N.T.—^Borchard v. Borchard, 
171 N.T.S.2d 983, 6 A.D.2d 472, mo¬ 
tion denied 173 N'.T.S.2d 990, 5 A. 
D.2d 989. 

Absence of special eirenmstahoes 

In absence of a showing of exist¬ 
ence of special circumstances, wife 
was not entitled to examine husband 
before trial. 

N.Y.—^Augustin v. Augustin, 97 N.Y. 
S.2d 430, 277 App.Div. 777. 

Muss V. Muss, 169 N.Y.S,2d 948, 
10 Misc.2d 498. 

91. N.Y.—^Whittaker v. Whittaker, 
216 N.T.S. 164, 126 Misc. 640, af¬ 
firmed 214 N.Y.S. 938, 216 App.Div. 
714. 

91.5 N.T.—Field v. Field, 117 N.Y.S. 
2d 116, 281 App.Div. 657—^Appel- 
baum V. Appelbaum, 78 N.T.S.2d 
168, 273 App.Div. 966. 

91.10 N.Y.—^McCartney v. McCart¬ 
ney, 148 N.Y.S.2d 760. 

92. N.Y.—Shatz v. Shatz, 287 N.Y.S. 
366, 24$ App.Div. 594—Immerman 
V. Immerman, 244 N.Y.S. 450, 230 
App.Div. 458. 

Jasne v. Jasne, 174 N.Y.S.2d 822, 
10 Misc.2d 59—Simons v. Simons, 
49 N.Y.S.2d 929, 182 Misc. 860— 
Levi V. Levi, 44 N.Y.S.2d 846, 182 
Misc. 445. 


92.5 N.Y.—^Buckley v. Buckley, 134 
N.Y.S.2d 291, 206 Misc. 981—Sicili- 
ano V. Consolidated Edison Co. of 
N. Y., 123 N.Y.S.2d 211, 204 Misc. 
203. 

92.10 Mo.—^Franklin v, Franklin, 
283 S.W.2d 483, 366 Mo. 442. 
Inference of inoxixuinatingr fact not 
authorized 

Fact wife refused to answer hus¬ 
band’s questions relating to her pre¬ 
vious marriage, on grounds that 
answers might incriminate her, did 
not authorize any inference of in¬ 
criminating fact, nor did it brand her 
with suspicion, indicate bad faith, or 
inequitable conduct on her part. 

Mo.—^Franklin v. Franklin, App., 273 
S.W.2d 737, reversed on other 
grounds 283 S.W.2d 483, 365 Mo. 
442: ' • 

92.15 Mo.—^Franklin v. Franklin, 
283 S.W.2d 483, 365 Mo. 442. 

92.20 Mo.—^Franklin v. Franklin, 283 
S.W.2d 483, 366 Mo. 442. 

92.25 Mo.—^Franklin v. Franklin, 283 
S.W.2d 483, 365 Mo. 442. 

93. Ind.—^Barr v. Barr, 31 Ind. 240. 
N.J.—Black V. Black, 26 N.J.Eq. 431, 

affirmed 27 N.J.Eq. 664. 

19 C.J. p 105 note 54. 

Examination of corespondent 
N.Y.—Simons v. Simons, 49 N.T.S.2d 
929, 182 Misc. 860. 

94. Pa.—^Mullison v. Mullison, 13 
Wkly.N.C. 314. 

95. N.T.—^Reynolds v. Reynolds, 142 
N.T.S. 1, 81 Misc. 362. 

95.5 Mich.—^Tomlinson v. Tomlin¬ 
son. 61 N.W.2d 102, 338 Mich. 
274. 


N.H.—Veino v. Velno. 78 A.2d 522, 96 
N.H. 439. 

Pretrial examination as to spouse’s 
financial condition in matrimonial 
actions generally see Discovery § 
32(2) a. 

Exceptional order; discretion as to 
necessity 

Although entry of order to compel 
husband to disclose extent of his 
property and earnings before decree 
in separation action should be ex¬ 
ception rather than rule, issue of 
necessity for it is within discretion 
of trial court. 

N.H.—Veino v. Veino, 78 A.2d 622, 
96 N.H. 439. 

Effect of order 

Order requiring disclosure of hus¬ 
band’s assets In action for legal 
separation can confer on wife no 
rights in property of husband, and 
his substantive rights will remain 
unaffected, unless and until separa¬ 
tion or divorce is granted to wifa 
N.H.—Veino v. Veino, supra. 

96. ZtL New York 

(1) Rule of text has been followed. 
N.Y.—Schultz V. Schultz, 16 N.Y.S. 

2d 967, 268 App.Div. 971—Van 
Valkenburgh v. Van Valkenburgh, 
193 N.T.S. 942, 149 App.Div. 842. 

Rose V. Rose, 117 N.T.S.2d 32, 
3 Misc.2d 753—Miller v. Miller, 69 
N.T.S.2d 210, 188 Misc. 644—Schef¬ 
fer V. Scheffer, 48 N.Y.S.2d 839, 
188 Misc. 344—Levi v. Levi, 44 N. 
Y.S.2d 346, 182 Misc. 445. 

19 C.J. p 105 note 58. 

(2) Some decisions follow rule of 
text in absence of a showing of 
special circumstances. 
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amination may be granted where the amount of ali¬ 
mony is the only contested issue in the case.®®-® It 
has been held that a husband, bringing®®-^® or de- 
fending®®-!® an action for divorce, is not entitled to 
an examination before trial of the wife concerning 
her separate property. 

An examination of the husband or his employees 
concerning the husband’s wholly owned business 
may be disallowed in the absence of a showing of 
the materiality of such an examination to the issues 
of support and maintenance.®®*^® The court has 
been held to have jurisdiction to make and enforce 
an order permitting plaintiff to inspect the books of 
a company not a party to the suit where its accounts 
and those of defendant are kept and possessed 
jointly.®^ Overruling of a motion to audit the hus¬ 
band’s assets is not improper where movant is not 
prejudiced thereby.®® Under a statute so providing, 
an examination of a public corporation may be al¬ 


lowed only where it is a party to the action or the 
original owner of the claim sued on.®®*® 

Where a statute or rule so provides a party may 
require an adversary to produce or make available 
for inspection or examination books, records, or 
papers in his custody or control ;®®*i® a request for 
the production of books and records should be re¬ 
fused where the items are not germane to the issues 
in the case.®®*i® An order requiring defendant to 
produce copies of a privileged federal income tax 
return on file with the tax authorities has been held 
void.®®*20 In the absence of a prima facie showing 
that any account in a financial institution is that of 
defendant, the refusal of a court to direct the insti¬ 
tution to permit plaintiff to examine the deposit ac¬ 
count of one who is not a party is not erroneous.®8*25 

Blood tests. The allowance of a blood test in 
a divorce case grounded on adultery is within the 
sound discretion of the trial court.®®*®® In such 


N.T.—Augustin v. Augustin, 97 N.T. 

S.2d 430, 277 App.Div. 777. 

Muss V. Muss, 169 N.T.S.2d 948, 

10 Misc.2d 498. 

(3) Peculiar circumstances where¬ 
by defendant husband and his rela¬ 
tives were afforded opportunity to 
have It appear that his earnings 
were gifts, warranted complete re¬ 
view of his financial status and ex¬ 
amination before trial. 

N.Y.—Goshin v. Goshin, 120 N.Y.S, 

2d 596, 281 App.Div. 979. 

(4) Where defendant’s opposition 
to separation action was limited, and 
where there were minor children, 
pretrial examination of defendant as 
to his flnaJicial condition was proper. 
N.Y.—^Johnson v. Johnson, 137 N.Y.S. 

2d 862, 285 App.Div. 900. 

(6) Where wife was required. In 
her separation action, to show that 
ante-nuptial agreement had been pro¬ 
cured by fraud and had made inade¬ 
quate provision for her, she was en¬ 
titled to examine husband before 
trial. 

N.Y.—Prank v. Prank, 46 N.Y.S.2d 

650, 267 App.Div. 605, 

(6) In action by wife for separa¬ 
tion, where she alleged husband had 
abandoned her and two children and 
motion for temporary alimony 
been denied on ground husband was 
then unemployed and that it was nec¬ 
essary to examine husband to de¬ 
termine whether he was employed 
outside state, special circumstances 
existed. 

N.Y.—^McCartney v. McCartney, 148 
. N.Y.S.2d 750. 

(7) There are decisions which are 
contrary to rule of text. 
N-Y.—Nottingham v. Nottingham, 

204 N.Y.S. 753, 209 App.Div. 462. 

Jasne v. Jasne, 174 N.Y.S.2d 822, 


10 Mlsc.2d 69—^Vlassopulos v. Vlas- 
sopulos, 172 N.Y.S.2d 87, 10 Mlsc.2d 
99—Stitt V. Stitt. 153 N.Y.S.2d 1007, 
2 Misc.2d 655—^Altman v. Altman, 
289 N.Y.S. 937, 160 Misc. 600, 

(8) Reasoning of court in Van 
Valkenburgh v. Van Valkenburgh, 
133 N.Y.S. 942, 149 App.Div. 842, and 
similar cases, is said to have been 
repudiated. 

N.Y.—Jasne v. Jasne, 174 N.Y.S.2d 
822, 10 Misc.2d 69—Stitt v. Stitt, 
163 N.Y.S.2d 1007, 2 Misc.2d 655. 

(9) Examination of husband with 
respect to his finances before trial 
of action by wife for a separation 
should not be denied on ground that 
trial of action for separation is an¬ 
alogous to trial of action for an ac¬ 
counting. 

N.Y.—Haft V. Haft, 137 N.Y.S.2d 21, 
vacated on other grounds 140 N.Y.S. 
2d 403, 285 App.Div. 1127, motion 
dismissed 144 N.Y.S.2d 642, 286 
App.Div. 846. 

96.5 N.Y.—Miller v. Miller, 69 N.Y. 
S.2d 210, 188 Misc. 644—Levi v. 
Levi, 44 N.Y.S.2d 346, 182 Misc. 
445. 

Effect of written, agreement for sup¬ 
port 

Examination of husband as to his 
earnings, assets, etc. would not be 
allowed until court had passed on 
written agreement entered into by 
parties after commencement of ac¬ 
tion providing for weekly payment to 
wife, particularly where she did not 
challenge agreement, had permitted 
action to remain dormant for almost 
four years, and merely alleged as 
conclusions that since commencement 
of action cost of living had risen and 
husband had prospered greatly and 
remarried. 


N.Y.—Miller v. Miller, 69 N.YjS2d 
210, 188 Misc. 644. 

96.10 N.H.—Vasoli v. Vasoli 122 A 
2d 533, 100 N.H. 200. 

96.15 Beason for rule is that sep¬ 
arate property and resources of 
plaintiff wife are not material to 
final determination of nature and ex¬ 
tent of husband’s obligation to sup¬ 
port and maintain her. 

N.Y.—^McLaughlin v. McLaughlin, 142 
N.Y.S.2d 407, 207 Misc. 700. 

96.20 N.Y.—Stitt V. Stitt, 163 N.Y.S, 
2d 1007, 2 Misc.2d 655. 

97. Mo.—State ex rel. Ozark Coop¬ 
erage & Lumber Co. v. McElhinney, 
253 S.W. 1063. 

98. Kan.—Leiter v. Leiter, 103 P.2d 
809, 152 Kan. 287. 

98.5 N.Y.—Pumilia v. Pumilia, 55 N. 
Y.S.2d 599, 184 Misc. 1018. 

98.10 Order held too broad 

Fla.—^Wofford v. Wofford, 47 So.2d 
306. 

98.15 Fla.—^Jacobs v. Jacobs, 50 So. 
2d 169. 

98.20 S.D.—^Peterson v. Peterson, 17 
N.W.2d 920, 70 S.D. 385. 

98.25 Cal.—Nicolai v. Nicolai. 216 
P.2d 913, 96 C.A.2d 951. 

9830 Blood test refused 
Where husband brought action 
against wife for divorce on ground 
of adultery, alleging that he was not 
father of wife’s baby, and evidence 
showed but mere suspicion of adul¬ 
tery and parties were living together 
until eight months before birth of 
child, refusal of court to order blood 
tests for such'bearing as they might 
have on issue of paternity was 
proper. 

Or.—^Parsons v. Parsons, 253 P»2d 
914, 197 Or. 420. 
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action, the husband is not entitled to an order direct¬ 
ing the wife's child to submit to a blood test in order 
to determine the paternity of the child where he does 
not bring himself within the conditions of a statute 
permitting such tests.99 Where the gravaman of the 
action is an act of adultery allegedly resulting in the 
birth of an illegitimate child,99-5 or the question of 
paternity is an evidentiary issue under the pleadings, 
and the test may provide virtually conclusive proof 
as to one of the affirmative, and perhaps key, defens- 
es,99.io a blood test may be ordered. 

Where a husband seeks a divorce on the grounds 
of infidelity, rather than on the ground of adultery 
resulting in the birth of illegitimate children, and 
nonaccess during the period of conception is not 
shown and adultery is not established, he is not en¬ 
titled to a blood test of an alleged corespondent to 
determine the illegitimacy of the children.99*i5 a 
blood test to determine paternity of a child is inap¬ 
propriate prior to the birth of the child.99.20 

Conjectural defenses. Under some court rules the 
affidavit for an order for examination before trial 
must specify the necessary facts and circumstances, 
and an affidavit disclosing a bare conjectural de¬ 
fense, based wholly on things hoped for by defend¬ 
ant, is insufficient.1 

Examination by physician or surgeon. The right 
of a court in divorce proceedings to order a physical 
examination of a party to the action by a physician 
is recognized at common law.^-S It has been held 
that a demand for a physical examination should be 
made before the commencement of a trial a 
demand which is made during a trial is addressed to 
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the sound discretion of the trial court.^*^® Where 
the state of plaintiff's health, in a divorce action 
based on cruelty,i*20 or the physical incapacity of 
a party to the action,^ is in issue, he or she may be 
compelled to submit to a physical examination by a 
physician or surgeon, although such an examination 
may, in the discretion of the court, be refused.^ 

Even though a court has power to direct a proper 
physical examination to determine the alleged im- 
potency of one of the parties, such examination 
should not be ordered unless the evidence is clear 
and convincing that it is necessary to determine 
the truth plaintiff is not entitled as a matter of 
law to an order requiring defendant to be examined 
with respect to impotency where his own testimony 
refutes the charge that defendant is impotent and 
incapable of procreation.9‘i0 A woman of advanced 
age will not be required to submit to a medical ex¬ 
amination for the purpose of affording evidence that 
she is impotent.^ It has been held that a court lacks 
authority to direct a physical examination of defend¬ 
ant wife to determine whether she is pregnant, 
where divorce is sought on the grounds of adul- 
tery,4*5 and that under such circumstances, such an 
examination would violate defendant's constitutional 

rights.-*-!® 

A husband who has grounded a divorce action on 
permanent and incurable insanity of the wife and 
constructive abandonment may not be entitled to a 
mental examination of the wife to determine her 
sanity for the purpose of ascertaining which ground 
for divorce he can rely on,^-!5 particularly where, 
such examination would not be material to the is¬ 
sues in the case.^-2® 


99. N.T.—Wilferth v. Wilferth, 22 
lT.Y.S.2d 264, 174 Misc. 1007. 

99.5 N'.Y.—^Kwartler v. Kwartler, 62 
N‘.E.2d 688, 291 N.Y. 689. 

Qualey v. Qualey, 97 N.Y.S.2d 
424, 198 Misc. 66. 

R. V. R., 145 N.Y.S.2d 813, modi¬ 
fied on other grrounds Anonymous 
V. Anonymous, 160 N.Y.S.2d 344, 
1 A.D.2d 312. 

99.10 N.Y. —O'Brien v. O’Brien, 166 
3Sr.Y.S.2d 897, 4 A.D.2d 867, appeal 
denied 168 N.Y.S.2d 607, 4 A.D.2d 
946. 

99.15 N.Y.—R. V. R., 146 N.Y.S.2d 
813, modified on other grrounds 
Anonymous v. Anonymous, 160 
N.Y.S.2d 344, 1 A.D.2d 312. 

99.20 N.Y.—Haynes v. Haynes, 43 
N.Y.S.2d 315. 

N.Y.—^Rosenwasser v. Rosenwas- 
ser. 182 N.Y.S. 27, 191 App.Div. 


1.5 Wash.—State ex rel. Nelson v. 


Superior Court of King County, 131 
P.2d 144, 15 Wash.2d 407. 

1.10 Neb.—O’Donnell v. O’Donnell, 
7 N.W.2d 647, 142 Neb. 706. 

1.15 Neb.—O’Donnell v. O’Donnell, 
supra. 

1.20 N. J.—^Rubenstein v. Rubenstein, 
91 A.2d 446, 21 N.J.Super. 486. 

2. Ala.—^Anonymous, 7 So. 100, 89 
Ala. 291, 18 Am.S.R. 116, 7 D.R.A. 
426. 

19 C.J. p 10.6 note 69. 

Physical examination in actions for 
annulment see Marriage § 61. 

3. Pa.—Spannuth v. Spannuth, 25 
Pa.Dist. & Co« 216, 42 Dauph.Co. 

33. 

Spannuth v. Spannuth, 46 Dauph. 
Co. 171. 

3.5 Tenn.—Reed v. Reed, 177 S.W.2d 
26, 26 Tenn.App. 690. 

3.10 Tenn.—^Reed v. Reed, supra. 

4. N.X—Shafto v. Shafto, 28 N.J.E<i. 

34. 


4.5 N.Y.—Ortiz v. Ortiz, 128 N.Y.S. 
2d 354, 206 Misc. 295. 

Haynes v. Haynes, 43 N.Y.S.2d 
315. 

4.10 N.Y.—^Haynes v. Haynes, supra. 

4.15 Beason for mle is that hus¬ 
band cannot be heard to ask leave to 
dispute his sworn statement by tes¬ 
timony of psychiatrists. 

Md.—^Roberts v. Roberts, 82 A.2d 120, 
198 Md. 299. 

4.20 Denial of ezaaninatioiL held not 
arbitrary 

Husband alleging in bill that wife 
had been insane for long time could 
not obtain divorce on ground of in¬ 
sanity in absence of allegation that 
for three years prior to original bill 
wife had been under supervision of 
Institution, and hence mental ex-** 
amination of wife to determine' 
whether she was insane would not' 
benefit husband or wife, and, so, de-, 
nial^ of husband’s application for 
su'cli examination without prejudice 
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§ 103. Injunction and Other Provisional Re¬ 
lief 

a. In general 

b. Appointment of receiver; sequestra¬ 

tion 

a. In Greneral 

An injunction or other appropriate provisionai remedy 
may issue in a proper case to preserve the rights of the 
parties pending the iitigation and enabie the court to 
do Justice. 

Although injunctive relief may not be granted on 
a simple petition for divorce,an injunction may 
issue in a divorce suit in a proper case to preserve 
the rights of the parties pending the litigation and 
enable the court to do justice.® Thus an injunction 
may be granted to prevent the husband’s restraint 
on the wife’s personal liberty during the pendency 
of the action,® or his interference with the wife’s 
separate estate.^ 

A wife, who has been granted a decree of separa¬ 
tion, may be granted a temporary injunction against 


the prosecution, in another court of the forum, of a 
declaratory judgment action based on a foreign di¬ 
vorce decree rendered after the separation decree.7-5 
A court may properly issue a permanent injunction 
against defendant’s setting up a divorce decree, 
which he obtained fraudulently in another jurisdic¬ 
tion, in a divorce proceeding brought by his wife 
in the forum.*^-!® 

A forcible taking of a child from the possession 
of a wife by a husband has been held to constitute 
an annoyance and molestation of the wife within 
an order restraining such conduct."^*^® 

Enjoining foreign proceedings. Where both par¬ 
ties are domiciled within the state, an injunction may 
issue to restrain one of them from instituting divorce 
proceedings in another state,® but such an injunc¬ 
tion will not be issued before some affirmative act 
is taken toward securing a divorce,®-® or against a 
nonresident spouse.® A temporary injunction re¬ 
straining the institution of divorce proceedings in 
another state may be granted if it is sought as an¬ 


te husband’s right to renew applica¬ 
tion if mental condition should be- 
material to some issue in case 
was not arbitrary and was not abuse 
of discretion. 

Md.—^Robezts v. Roberts, supra. 

4.50 Ohio.—Cattell v. Cattell, 17 
Ohio Supp. 3. 

5. La,—^McClelland v. Gasquet, 47 
So. 540, 122 La 241. 

Minn.—Corpus Juris Secundum cited 
in Hempel v. Hempel, 30 N.W.2d 
594, 599, 225 Minn. 287. 

Ohio.—Ex paric Cattell, 64 N.E,2d 
416, 146 Ohio St. 112, 164 A.L.H. 
312. 

Cattell V. Cattell, 17 Ohio Supp. 
3. 

19 C.J. p 105 note 60. 

Great and Irreparable injury 
Court of common pleas has au¬ 
thority to issue restraining orders, 
during pendency of an action for 
divorce, when great or irreparable 
injury may be caused plaintiff. 

Ohio.—Pashko v. Pashko, Com.Pl., 
101 N.E.2d 804. 

Pleading 

(1) In divorce action facts may be 
pleaded on which court may grant in¬ 
junctive relief. 

Ohio.—Cattell v. Cattell, 17 Ohio 
Supp. 3. 

(2) Application for injunctive re¬ 
lief has been held governed by a 
statute authorizing issuance of such 
relief on a verified complaint or an 
affidavit showing satisfactorily that 
sufficient grounds exist therefor. 
Cal.—^Harlan v. Superior Court, Los 

Angeles County, 211 P.2d 942, 94 
aA.2d 902. 


(3) Petition held sufficient. 

Ohio.—Ex parte Cattell, 64 N.E.2d 
416, 146 Ohio St. 112, 164 A.L.R. 
312. 

Evidence held sufficient 

(1) To sustain finding that defend¬ 
ant was in contempt of restraining 
order. 

Iowa.—^Blunk v. Walker, 222 N.W. 
358, 206 Iowa 1389. 

(2) To warrant issuance of tempo¬ 
rary injunction. 

Ga.—Blanton v. Blanton, 136 S.E. 141, 
163 Ga. 361. 

Continuing restraining order 
In proceeding for divorce and ali¬ 
mony, there was no error in con¬ 
tinuing restraining order and writ 
of ne exeat in force, in absence of 
motion to revoke. 

Ga.—Hobbs v. Hobbs, 123 S.E. 891, 
158 Ga« 671. 

Where there Is no proceeding pend¬ 
ing, it is improper to issue an in¬ 
junction “pendente lite.” 

Cal.—^Ex parte O’Connell, 261 P. 661, 
80 C.A. 126. 

6. Wis.—In re Gill, 20 Wis. 686. 

7. Ga.—^Lyon v. Lyon, 31 S.E. 34, 
102 Ga. 453, 66 Am.S.R. 189, 42 L. 
R.A. 194. 

K.C.—^Robinson v. Robinson, 31 S.B. 

371, 123 N.C. 136. 

Entering dwelling house 
While injunction is not available 
to evict a person from actual adverse 
possession of property and admit an¬ 
other, thus in effect compelling per¬ 
formance of affirmative act in viola¬ 
tion of statute, injunction will lie 
in meritorious case at instance of 


wife who is suing husband for di¬ 
vorce on ground of cruel treatment, 
to enjoin husband from entering 
wife’s dwelling house and eating and 
sleeping there over her protest and 
against her consent. 

Ga.—^Lee v. Lee, 38 S.E.2d 174, 200 
Ga. 690. 

7.5 N.Y.—^Boyajian v. Boyajian, 43 
N.Y.S.2d 643, 181 Misc. 303. 

7.10 U.S.—Streitwolf v. Streitwolf, 
N.J., 21 S.Ct. 563, 181 U.S. 179, 45 
L.Ed. 807. 

7JL5 Cal.—^Application of Laham, 302 
P.2d 21, 145 C.A.2d 110. 

8. Ill.—Corpus Juris Secundum 

quoted in Kahn v. Kahn, 59 N.E. 
2d 874, 883, 325 Ill.App. 137. 

Me.—Usen v. Usen, 13 A.2d 738, 128 
A.L.R. 1449. 

Pa.—Smith V. Smith, Com.Pl., 1 

Lebanon 213. 

32 C.J. p 118 note 86. 

8.5 N.Y.—^De Raay v. De Raay, 8 N. 
Y.S.2d 361, 256 App.Div. 544, af¬ 
firmed 21 N.E.2d 879, 280 N.Y. 822. 

9. Ill.—Corpus Juris Secundum 

quoted in Kahn v. Kahn, 59 N.E.2d 
874, 883, 325 IlLApp. 137. 

N.J.—^Renner v. Renner, 181 A. 191, 
13 N.J.Misc. 749. 

N.Y.—^Robinson v. Robinson, 3 N.T. 
S.2d 882, 264 App.Div. 696, affirmed 
17 N.B.2d 448, 279 N.Y. 582—May 
v. May, 253 N.Y.S. 606, 233 App. 
Div. 519. 

Pa.—Wallace v. Wallace, 89 A.2d 769, 
371 Pa. 404—Smith v. Smith, 70 A 
2d 630, 364 Pa. 1. 
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ciliary to an action for separation or some other 
relief,9-5 or in aid of a judgment of separation.9 io 

Where hoth parties are domiciled within the state, 
a permanent injunction against the prosecution of 
an action for divorce pending in another state may 
be issued not only in an action in which it is the 
only relief sought,9-i5 but also in an action in which 
separate maintenance is requested.9-20 if both par¬ 
ties are domiciled within the state, a temporary in¬ 
junction against the prosecution of an action for di¬ 
vorce pending in another state may be granted not 
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only in an action in which a permanent injunction is 
sought,9-25 but also in aid of a pending action for 
maintenance and support,®*30 divorce,®*3® separa¬ 
tion,®*^® or on, or in aid of, any judgment of sepa¬ 
ration or other matrimonial status.®***5 

Although there is authority to the contrary,®*^® 
a spouse may be entitled to an injunction against a 
pending action- for divorce brought by the other 
spouse in a foreign country of which he is not a 

resident.®*®^ 


9.5 N.T.—^Freundlich v. Freundllch, 
47 N‘.T.S.2d 251, 181 Mlsc. 850— 
Johnson v. Johnson, 261 N.T.S. 523, 
146 Misc. 46. 

Marital status affected 
Such relief may be proper if it is 
established that, under a statute, es¬ 
sential marital status alleged in a 
complaint is in imminent danger of 
being affected by virtue of defend¬ 
ant’s acts and that his conduct would 
affect plaintiff's rights with respect 
to subject of action to an extent that 
would render judgment sought in 
forum ineffectual. 

N.T.—^Freundlich v. Freundllch, 47 N. 
T.S.2d 261, 181 Misc. 860. 

9.10 Suspicion as to institution of 
proceedings 

Wife, who obtained decree of sepa¬ 
ration by New Tork court and sub¬ 
stantial rights thereunder, was en¬ 
titled to temporary injunction against 
husband restraining him from start¬ 
ing divorce action against her in 
Nevada, notwithstanding no action 
was yet pending, where her conclu¬ 
sion of his intention to start such 
action was based on more than mere 
suspicion. 

N.T.—Oltarsh v. Oltarsh, 43 N.T.S,2d 
901, 181 Misc. 255. 

9.15 Me.—Usen v. Usen, 13 A.2d 738, 
136 Me. 480, 128 A.L.R. 1449. 

N.T.—Dublin v. Dublin, 270 N.T.S. 22, 
150 Misc. 694. 

Pa.—Huyett v. Huyett, Com.Pl., 38 
Berks Co. 175. 

Vnder prior law, following rule, dis¬ 
cussed infra § 347 et seq., that a 
state does not have to recognize a 
foreign divorce decree rendered on 
constructive service, where matrimo¬ 
nial domicile did not exist in state 
rendering decree, it was held that an 
injunction was not available to re¬ 
strain continuance of a pending di¬ 
vorce action in another state, which 
wiiis not matrimonial domicile of par¬ 
ties, where defendant had not been 
personally served with process. 

N.T.—Goldstein v. Goldstein, 27 N. 
E.2d 969, 283 N.T. 146. 

Weimar v. Weimar, 25 N.T.S.2d 
343. 

9.20 N.J.—Stultz V. Stultz, 94 A. 2d 
627, 24 N.J.Super. 364. 


9.25 N.J.—^Kempson v. Kempson, 48 
A. 244, 61 N.J.Eq. 303. 

N.T.—^Hammer v. Hammer, 105 N.T.S. 
2d 812, 278 App.Div. 396, 940, af¬ 
firmed 104 N.E.2d 812, 303 N.T. 
481. 

Simone v. Simone, 173 N.T.S.2d 
890—Silver v. Silver, 122 N.T.S.2d 
186—Holmes v. Holmes, 46 N.T.S. 
2d 628. 

Pa.—^Zuroff V. Zuroff, 58 Pa.Dist. & 
Co. 325—Meng v. Meng, 47 Pa.Dist. 
& Co. 429, 44 Lack.Jur. 193. 

Action for divorce pending in Canal 
Zone 

N.T.—Selkowitz v. Selkowitz, 40 N.T. 

S.2d 9, 179 Misc. 608. 

9.30 Evidence held to show that hus¬ 
band established residence in foreign 
jurisdiction solely for purpose of 
obtaining divorce, hence court of 
forum has jurisdiction to restrain 
prosecution of pending foreign di¬ 
vorce proceeding, notwithstanding 
wife’s bill for maintenance and sup¬ 
port was only pleading on file when 
injunction issued. 

N.J.—Di Brigida v. Di Brigida, 172 
A. 6®5, 116 N.J,Bq. 208. 

9.35 N.J.—Glacken v. Glacken, 28 A. 
2d 213, 132 N.J.Eq. 304. 

9.40 N.T.—Jones v. Jones, 168 N.T.S. 
2d 33, 10 Misc.2d 526—^Ashkenaz v. 
Ashkenaz, 41 N.T.S.2d 388, 180 Misc. 
580. 

Simone v. Simone, 173 N.T.S.2d 
890—Silver v. Silver, 122 N.T.S.2d 
186. 

Action pending in insular possession 
of Vnited States 

N.T.—Garvin v. Garvin, 96 N.E.2d 
721, 302 N.T. 9$. 

Determination of jurisdiction of per¬ 
son 

In separation action in New Tork 
by husband against wife, who was 
served with process in Florida, and 
who claimed bona fide residence in 
Florida, wherein husband moved to 
restrain wife from prosecuting di¬ 
vorce action pending in Florida, court 
should promptly determine, as pre¬ 
liminary matter in advance of trial, 
question whether wife was resident 
of New Tork at time of service of 
summons instead of postponing de¬ 
termination until trial. 
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N.T.—Page v. Page, 168 N.T.S.2d 
657, 4 A.D.2d 1030. 

9.45 N.T.—Simone v. Simone, 173 N. 
T.S.2d 890. 

Contempt proceedings 
Where New Jersey trial court made 
no finding as to validity of hus¬ 
band’s Nevada divorce decree or as 
to husband’s domicile at time of 
such decree, there could be no valid 
order adjudging husband in contempt 
for violation of New Jersey court 
order restraining him from prosecut¬ 
ing pending Nevada divorce suit. 

N.J.—Brown v. Brown. 93 A.2d 616, 
24 N.J.Super. 198. 

9.50 Di New York 

(1) Rule of text has been followed. 
N.T.—^Rosenbaum v. Rosenbaum, 130 

N.E.2d 902, 309 N.T. 371, 64 A.D.R. 
2d 1232. 

Gaskell v. Gaskell, 72 N.Y.S.2d 
440, 189 Misc. 504—^Newman v. 
Newman, 44 N.T.S.2d 625, 181 Misc. 
256. 

Simone v. Simone, 173 N.T.S.2d 
890—Winikoff v. Winikoff, 136 N.T. 
S.2d 161—Hess v. Hess, 136 N.T.S. 
2d 163—Goodstein v. Goodstein, 
134 N,T.S.2d 385—^Armetta v. Ar- 
metta, 68 N.T.S.2d 880. 

(2) There is authority to contrary 
effect. 

N.T.—Greenberg v. Greenberg, 218 
N.T.S. 87, 218 App.Div. 104. 

Jeffe V. Jeffe, 4 N.T.S.2d 628, 168 
Misc. 123—Richman v. Richman, 
266 N.T.S. 613, 148 Misc. 387. 

9.55 Pa.—^Toung v. Silver, 16 Pa. 
Dist. & Co. 287. 

Service of Injnuctioa cu defendant 
necessary 

Ala.—^Wells v. Wells, 161 So. 794, 230 
Ala. 430. 

Sole relief 

Bill will lie to enjoin proceedings in 
foreign jurisdiction, although such re¬ 
lief is not incidental to, or in aid of, 
any other relief. 

N.J.—Gross V. Gross, 180 A. 204, 13 
N.J.Misc. 499—^Knapp v. Hnapp, 173 
A. 343, 12 N.J.Misc. 699. 

Jurisdiction of marital res required 
Court has no jurisdiction to enjoin 
divorce proceedings in another coun¬ 
try, even though defendant is per¬ 
sonally served, where parties have 
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A defendant in a separation action who does not 
request affirmative relief is not entitled to a tempo¬ 
rary injunction restraining plaintiff from proceeding 
with an action for divorce in another state.^*®® A 
temporary injunction restraining the institution of 
divorce proceedings in another state may not be 
granted where the only relief sought is a permanent 
injunction directed against such proceedings.^ ®® 

Cause shown; illegal acts. An injunction, how¬ 
ever, will not be granted without cause shown.^® 
An injunction will not be granted to restrain illicit 
cohabitation pending divorce proceedings,^^ or to 
restrain a wife from murdering her husband pending 

a suit by him for divorce.^^ 

Exclusion from dwelling. Where necessary un¬ 
der the circumstances of the case, the court may re¬ 
strain the husband from interfering with the wife’s 
peaceful enjoyment of the home pending a final 
disposition of the wife’s divorce proceedings.i2.5 
Also, an injunction may be granted to prevent a 
husband from interfering with the wife and her con¬ 
trol of the children in the home, 12.10 or to forbid 
the husband from being on the property occupied by 
his wife and children except at stated times.i2*i5 
Similarly, the court may, in its discretion, require the 
parties to live separately if the public decency, the 
safety of the parties, or the welfare of their chil¬ 
dren requires such an order,i2.20 


Under a statute so providing, a court has juris¬ 
diction to issue an order requiring defendant hus¬ 
band to leave the family home when his presence 
there might endanger the health or secuwty of the 
wife,i2.25 or where he has threatened physical in¬ 
jury to the wife;i2-30 guch order is in the nature 
of a mandatory injunction.i2.35 

On the other hand, the view has been taken that 
a spouse may not be excluded from a dwelling oc¬ 
cupied by the other spouse ;i2-4® the filing of an 
action for divorce does not confer on a trial court 
the power summarily to oust a spouse there¬ 
from ;12.45 and that a court may not require a de¬ 
fendant spouse to remove his personal belongings 
from the family residence.l2-50 An order excluding 
defendant husband from his residence pending the 
hearing will be denied where there is no showing 
that he had been guilty of inflicting or threatening 
physical injury to his wife.12 

Also, where the wife is complainant, the husband 
will not be enjoined from living in the wife’s dwell¬ 
ing house because it is owned by her, until the truth 
of her charges is determined,!^ unless the grounds 
of the suit are cruelty and habitual intoxication.i® 

A party who is prevented from returning to the 
family residence by the wrongful issuance of a 


never been domiciled in forum, and 
marital res has never had its situs 
there. 

N.J.—^Marquis v. Marquis, 189 A. 

388, 121 N.J.Eq. 288. 

9.60 N.T.—Wolman v. Wolman, 47 
N.T.S.2d 178, 182 Misc. 602. 

9.65 N.T.—^Freundlich v. Freundllch, 
47 N.Y.S.2d 251, 181 Misc. 850. 

10. Iowa.—Schultz v. Schultz, 205 
N.W. 649. 

19 C.J. p 106 note 66. 

11. ISr.T.— Ellis V. Ellis, 106 N.T.S. 
217, 55 Misc. 34. 

12. Iowa.—^Moir v. Moir, 165 N.W. 
1001, 182 Iowa 370. 

12.5 Ga.—Brannen v. Brannen, 65 S. 

E.2d 161, 208 Ga. 88. ' 

SispossessioxL of tenant in common 
not involved 

A temporary alimony award grant¬ 
ed to wife, having effect of divest- 
' Ing husband of all immediate right to 
rUse and occupancy of parties' home, 
was not within rule prohibiting use 
of injunction to dispossess one ten- 
^ant in common in favor of another 
notwithstanding husband was enjoih- 
^•ed thereby from interfering with 
"peiceful enjoyment of home by wife. 

Huggins V. Huggins, 44 S.B.2d 
’ ‘ 262- Ga. 738. 


12.10 Injunotioxi authorized by 
pleading 

Where plaintiff in divorce petition 
pleaded facts showing that she was 
in danger of injury and even death, 
at hands of defendant, court was au¬ 
thorized to enjoin defendant from in¬ 
terfering with plaintiff and her con¬ 
trol of children in home and- enjoin 
defendant from interfering with 
plaintiff's exclusive use and occu¬ 
pancy of her home during pendency 
of action. 

Ohio.—Cattell v. Cattell, 17 Ohio 
Supp. 3. 

Violation of ardez held to constitute 
contempt 

Ohio.—Cattell v. Cattell, supra. 

12.15 Conn.—^England v. England, 85 
A2d 483, 138 Conn. 410. 

12.20 Fla.—^Burnett v. Burnett, 28 
So.2d 878, 158 Fla. 464. 

12.25 Minn.—Carlson v. Carlson, 48 
N.W.2d 58, 234 Minn. 268. 

12.30 Cal.—Smith v. Smith, 122 P.2d 
346, 49 C.A2d 716. 

Provisions as to service and notice 
held followed 

Cal.—Smith v. Smith, supra. 

Record considered by court on hear., 
ing 

Allegations of complaint relating 
to defendant's acts threatening per¬ 
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sonal injury and property damage 
constitute portion of record to be 
considered on hearing of order to 
show cause. 

Cal.—Smith v. Smith, supra. 

12.35 Cal.—Smith v. Smith, 116 P. 
2d 3, 18 C.2d 462. 

12.40 Mont.—Emery v. Emery, 200 
P.2d 251, 122 Mont. 201. 

12.45 Mont.—Emery v. Emery, su¬ 
pra. 

12.50 Mont.—^Emery v. Emery, su¬ 
pra. 

13. Cal.—^Ex parte O'Connell, 251 P. 

661, 80 C.A 126—Luitwieler v. 

Luitwieler, 207 P. 931, 57 C.A. 751. 

Chrant of injunction held error 
Where there was no evidence that 
at any time husband and wife had 
occupied family dwelling, defendant 
had threatened, annoyed, or molested 
wife, and other persons lived on 
place, there was no Justification for 
ousting husband from family dwell¬ 
ing. ^ 

Mont.—^Emery v. Emery, 200 P.2d 251, 
122 Mont. 201. 

14. N.J.—Chapman v. Chapman, 25 
N.J.Eq. 394. 

15. Ga.—^Lyon v. Lyon, 31 S.E.. 34, 
102 Ga. 453, 66 Am.S.R. 189, 42 L.R. 
A. 194. 

19 C.J. p 106 note 70* 
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temporary restraining order may recover damages 
therefor.!®-® 

Statutory authority. An injunction in excess of 
the authority conferred on the court by statute 
should not be granted,!® and, where the court is 
without jurisdiction in divorce proceedings, it is 
likewise without jurisdiction to issue an ancillary 
order of injunction.!! 

Waiver; reconciliation. Where a husband has 
been restrained from visiting or molesting the wife, 
the wife’s right to have the order remain effective 
is purely her private right, which is waived when 
reconciliation is effected, following her request for 
the husband to return home for that purpose.!® 

Impounding of funds. If it appears to be neces¬ 
sary to impound the husband’s funds during the 
pendency of the suit, it has been held that the court 
should exercise judicial control of the funds.!® 

Preservation of property. Where the ownership 
of property in the wife’s name is disputed, it has 
been held that the most that the court could do, pend- 
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ing determination on the merits, would be to pre¬ 
serve the property and income for the true owner.^Q 

Where the statute provides that, pending a suit 
for divorce, the court may make such temporary or¬ 
ders respecting the property and parties as may be 
deemed necessary,^! an injunction as ancillary' to 
the suit which seeks merely to conserve property, 
whether the wife’s separate property in the law¬ 
ful possession of her husband, their community prop¬ 
erty, or even the separate property of the husband, 
to the end that it will be available at the end of the 
suit to meet the orders of the court, may properly 
be granted ;22 and the solvency of the husband,^^ 
or the existence of an adequate remedy at law,24 
is immaterial. 

It is not necessary that the petition be sufficient to 
state a cause of action for divorce in order to jus¬ 
tify the granting of an injunction under the author¬ 
ity of such a statute.^S Such temporar}’’ orders may 
be made with or without notice and with or with¬ 
out application therefor but, where the right to 


1^.5 Damasres held not excessive 
Award of one hundred dollars to 
wife for wrongful issuance in hus¬ 
band’s divorce suit of temporary re¬ 
straining order preventing her from 
returning to their home, thereby de¬ 
priving her of access to her clothing 
and making her dependent on others 
for food and shelter, was not exces¬ 
sive. 

Tex.—Smith v. Smith, Civ.App., 187 
S.W.2d 116. 

16. N-T.—Spletzer v. Spletzer, 110 
N.T.S.2d 235, 200 Misc. 614. 

W.Va.—Wilcox V. Wilcox, 171 S.E. 

120, 114 W.Va. 148. 

To leave matrimonial domicile 
The supreme court has no power 
to direct husband to leave matri¬ 
monial domicile, and hence must de¬ 
ny wife’s motion for injunction re¬ 
straining husband, living with wife 
and their children in wife's house, 
from annoying, visiting, or communi¬ 
cating with her during pendency of 
her separation action. 

N.Y.—Goodwin v. Goodwin, 13 N.Y.S. 
2d 894, 172 Misc. 118. 

17. Kan.—^Harwi v. Harwi, 66 P.2d 
449, 143 Kan, 710. 

18. Wash.—Reed v. Reed, .270 P. 
1028, 149 Wash. 362. 

19- Colo.—Henderson v. Henderson, 
90 P.2d 968, 104 Colo. 325. 

20. Mich.—^Lakritz v. Wayne Circuit 
Judge, 233 N.W. 208, 262 Mich. 
148. 

21. Foreign divorce 

The statute has been held to be 
broad enough to cover a case where 
the suit for divorce is pending in 
another state. I 


Tex.—Turner v. Turner, Civ.App., 
204 S.W. 133. 

Order necesfiary 

Commencement and pendency of 
action for divorce does not suspend 
husband’s right of control, custody, 
and management of community prop¬ 
erty, in absence of order of court 
interfering with such rights of hus¬ 
band. 

Idaho.—Benson v. District Court of 
Fifth Judicial Dist. in and for Ban¬ 
nock County, 62 P.2d 108, 57 Idaho 
85. 

|22. Idaho.—^Benson v. District Court 
of Fifth Judicial Dist. in and for 
Bannock County, supra. 

Tex.—Cox V. Cox, Civ.App., 107 S.W. 
- 2d 1031—^Dakan v. Dakan, Civ.App., 
53 S.W.2d 682, error granted—Mc¬ 
Carty V. McCarty, Civ.App., 40 S. 
W.2d 165, error dismissed. Com. 
App., 61 S.W.2d 1116. 

Community property 

The court may give one of the 
parties exclusive custody and control 
of community property during pen¬ 
dency of suit and protect such pos¬ 
session by injunction. 

Tex.—^Hunt v. Hunt, Civ.App., 216 S. 
W. 228. 

Dato of issuance 

Where district court indorsed its 
; order for Issuance of temporary in¬ 
junction, under Rev.St.l911 art 4639, 
prohibiting disposition of property of 
community estate involved in divorce 
suit, on day before divorce petition 
• was filed and injunction writ issued 
by clerk, injunction was nevertheless 
effectual, and husband, in disregard¬ 
ing it,, was guilty of a contempt. 
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Tex.—Ex parte Gregory, 210 S.W. 
204, 86 Tex.Cr. 115. 

Denial of temporary injunetiou 
was held proper under the circum¬ 
stances. 

Tex.—Rudasill v. Rudasill, Civ.App., 
206 S.W. 983. 

Issuance of injunction held proper 
Tex.—Cameron v. Cameron, Civ.App., 
172 S.W,2d 980—Snead v. Snead, 
Civ.App., 27 S.W.2d 268—Van Ness 

V. Van Ness, Civ.App., 218 S.W. 
1076. 

Petition held not subject to general 
demurrer 

Tex.—^Ames v. Ames, Civ.App., 64 S. 

W. 2d 1067. 

Petition held insufflcient to justify 
injunction granted. 

Mont.—Shaw v. Shaw, 208 P.2d 614, 
122 Mont. 593. 

Tex.—Dakan v. Dakan, Clv.App., 63 
S.W.2d 682, error granted. 

23. Encumbering or disposing of 
property 

Notwithstanding solvency, defend¬ 
ant may be enjoined from encumber¬ 
ing or disposing of property. 

Tex.—^Helm v. Helm, Civ.App., 291 S. 
W. 648. 

24. Tex.—^Robbins v. Robbins, Civ. 
App., 105 S.W.2d 406—Hunt v. 
Hunt, Clv.App., 215 S.W. 228. 

25. Tex.—^Dakan v.. Dakan, Civ.App., 
63 S.W.2d 682, error granted. 

26. Tex.—^Dyer v. Dyer, CivA.pp., 87 
S.W.2d 489. 

Application held sufficient 
Tex.—^McCarty v. McCarty, Civ.App., 
40 S.W.2d 165, error disiulssed. 
Com.App., 61 S.W.2d 1115. 
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injunction is governed by the general statutory pro¬ 
visions relating to injunctions and the general 
principles of equity jurisprudence, an injunction 
should not be granted without notice or a hearing.^^ 

Under such a statute, where necessary for the 
protection of the property, the court has jurisdic¬ 
tion to give the exclusive custody and control of 
community property to the wife during the pendency 
of the action, notwithstanding a statute provides 
that the husband shall have management and con¬ 
trol of community property.28 

Bond, Under a statute so providing, an injunc¬ 
tion pendente lite does not become operative until 
the party obtaining it gives a bond executed by 
sufficient surety.28-5 Accordingly, the court does 
not have authority to prescribe or accept a deposit 
of money in lieu of a bond when granting the in- 
junction.28.10 Where the court improperly author¬ 
izes the acceptance of a deposit of money instead 
of a bond, it lacks jurisdiction to punish, as for con¬ 
tempt, a violation of the injunction.^^-is 

Termination; contempt. The court, on defend¬ 
ant’s violation of a restraining order, has been held 
to have jurisdiction to punish immediately for con¬ 


tempt.28.20 A temporary injunction may be va¬ 
cated by a dismissal of the divorce petition.28.25 ^ 
pendente lite order directing a husband to remain 
away from, and not to interfere with, his wife, 
pending the further order of the court, is not termi¬ 
nated by an oral announcement of the court that he 
will grant a divorce, which is entered in the min¬ 
utes ;28.30 and a person violating the order prior to 
the entry of a decree may be found guilty of con- 
tempt.28.35 On the other hand, such an order does 
terminate on the entry of a divorce decree,28.40 and, 
thereafter, the husband may not be held in contempt 

of the order.28.46 

b. Appointment of Eeceiver; Sequestration 

In a proper case a receiver may be appointed, or an 
order of sequestration may be issued, to prevent an im¬ 
proper disposition of the property of the parties pending 
triai. 

Under a statute providing that pending a suit for 
divorce the court may make such temporary orders 
respecting the property and parties as shall be 
deemed necessary and equitable, in a proper case a 
receiver may be appointed to prevent an improper 
disposition of the property of the parties pending 
trial,23 but a receiver will not be appointed where 


BTotloe not a prerogLnisits 

Tex.—^Hunt v. Hunt, Civ.App., 215 

S.W. 228, 

Prayer 

If facts alleged authorize injunc¬ 
tion, it is not necessary that prayer 
be specially for a temporary injunc¬ 
tion, since authority of court to grant 
any Injunction at all is limited to a 
temporary injunction. 

Tex.—^Ames v. Ames, Civ.App., 64 S. 

■W.ad 1067—Dakan v. Dakan, Civ. 

App., 53 S.W.2d 682, error granted. 

Verification 

(1) Verification to petition for in¬ 
junction restraining defendant from 
disposing of property held sufficient¬ 
ly to indicate the matter sworn to as 
true and those matters sworn to on 
belief. 

Tex.—Coss V. Coss, Civ.App., 207 S. 

W. 127. 

(2) If Rev.St.l911 art 4649, relat¬ 
ing to injunction suits, requiring that 
petitions be verified, applies to a di¬ 
vorce proceeding, wherein district 
court, by art 4639, has special au¬ 
thority to make temporary orders 
respecting property of parties, veri¬ 
fication of petition for divorce, ir¬ 
regular in that it was before notary 
public who was an attorney of rec¬ 
ord, is subject to amendment, and 
does not defeat jurisdiction of dis¬ 
trict court to enter order prohibit¬ 
ing disposition of property of com¬ 
munity estate. 

Tex.—^Ex parte Gregory, 210 S.W. 

204, 85‘Tex.Cr. 115. 


27. Tex.—^Dakan v. Dakan, Civ.App., 
53 S.W.2d 682, error granted. 

28. Idaho.—Benson v. District Court 
of Fifth Judicial Dist. in and for 
Bannock County, 62 P.2d 108, 57 
Idaho 85. 

28.5 Ohio.—Ex parte Cattell, 64 N.E. 
2d 416, 146 Ohio St. 112, 164 A.L.R. 
312. 

Written bond 

Ohio.—Ex parte Cattell, supra. 

28.10 Ohio.—Ex parte Cattell, supra. 
28.15 Ohio.—^Ex parte Cattell, supra. 

28.20 Iowa.—Blunk v. Walker, 222 
N.W. 368, 206 Iowa 1389. 
Punishment held too severe and 
modified. 

Iowa.—Blunk v. Walker, supra. 
Removal of furniture 
Although an order must be clear 
and explicit to warrant contempt 
proceedings for its violation, order 
directing husband to permit wife to 
remain in house she then occupied, 
and to supply her with fuel, elec¬ 
tricity, etc., was held to require him 
to permit wife to remain in a livable 
house, and his removal of furniture 
therefrom, although not specifically 
forbidden, was a violation of order, 
punishable as contempt. 

N.T.—^Le Page v. Le Page, 203 N.Y.S. 

707, 208 App.Div. 596. 

Withdrawal of funds 
Where wife’s violation of injunc¬ 
tion consisted of withdrawing from 
a joint bank account a small sum for 
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medical treatment and clothing for 
an infant child of the parties whom 
the husband had neglected and re¬ 
fused to support, no punishment was 
imposed. 

N.J.—^Myers v. Myers, 169 A. 405, 10 
N.J.Misc. 269. 

28.25 R.I.—Ash v. Ash, 144 A. 437, 
50 R.I. 1. 

28.30 Wash.—Trowbridge v. Trow¬ 
bridge, 173 P.2d 173, 26 Wash.2d 
181. 

28.35 Wash.—Trowbridge v. Trow¬ 
bridge, supra. 

Evidence necessary In contempt pro¬ 
ceeding 

In contempt proceeding, court erred 
in imposing jail sentence on hus¬ 
band for violating order barring him 
from his home, without permitting 
him to introduce evidence that be¬ 
fore he attempted to force his way in¬ 
to his house he saw therein his wife 
and another man under circumstanc¬ 
es which would have tended to ex¬ 
cuse his violation of order, or would 
at least have tended to mitigate of¬ 
fense. 

Wash.—^Trowbridge v. Trowbridge, 
173 P.2d 173, 26 Wash.2d 181. 

28.40 Minn.—^Krmpotich v. Krmpo- 
tich, 35 ]Sr.W.2d 810, 227 Minn. 667. 
28.45 Minn.—^Krmpotich v. Krmpo- 
tich, supra. 

29. Tex.—Cameron v. Cameron, Civ. 
App., 172 S.W.2d 980—Cox v. Cox, 
Civ.App., 107 S.W.2d 1031—Tur¬ 
man V. Turman, Civ.App., 71 S.W.2d 
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plaintiff does not show himself entitled to such re- 
lief,29*5 or there is no necessity for the appoint- 
ment.30 Where the facts stated in the petition au¬ 
thorize the appointment of a receiver under such 
statute, it is not necessary that the party had no 
other adequate remedy, or that other facts be shown 
as under the usages of courts of equity.^i 

Under such a statute the court may appoint a re¬ 
ceiver with or without notice and with or without 
application therefor.32 it is within the discretion of 
the court whether or not to require a receiver to 
post a bond.92-5 An interested party to the proceed¬ 
ing cannot be appointed receiver under such statute 
where another statute provides that no party or 
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person interested in any way in an action for the 
appointment of a receiver shall be appointed re¬ 
ceiver therein.23 Jurisdiction of the court to en¬ 
force claims of third persons against the property 
held by a custodian attaches as an incident to the 
divorce suit, regardless of the value of the property 
or the amount of the claims.94 

Sequestration, Where plaintiff brings himself 
within the terms of a statute permitting an order of 
sequestration to issue in divorce proceedings, he is 
entitled to such relief on offering the required 
bond,95 but such relief will be denied where plaintiff 
does not show himself entitled to such writ.96 


C. PLEADING 


§ 104. In General 

Accurate pleading Is required in divorce actions. 
Owing to the interest of the state and of society 


in divorce actions, generally speaking the rules gov¬ 
erning pleadings in such cases differ from those usu¬ 
ally applicable to the pleadings in an ordinary civil 
suit,27 although the rules of pleading which govern 


898, error dismissed—Reum v. 
Reum, Civ.App., 209 S.W. 760, dis¬ 
missed for want of Jurisdiction. 
19 C.J. p 106 note 64. 

Petition bald sufficient to authorize 
appointment of receiver. 

Tex.—Gunther v. Gunther, Civ.App., 
283 S.W.2d 826, error dismissed— 
Cox V. Cox, Clv.App., 107 S,W.2d 
1031. 

Application of party not required 
Tex.—Gunther v. Gunther, Civ.App., 
283 S.W.2d 826, error dismissed. 
Concln^veness of appointment; col¬ 
lateral attack 

(1) Order in divorce action ap¬ 
pointing* receiver to take possession 
of community property of spouses, 
made on proper showing and duly 
confirmed, and which was unchal¬ 
lenged by husband for over three 
years, was entitled to same conclu¬ 
siveness as any other judicial act 
of an authorized court. 

Cal.—^Lissner v. Superior Court of 
Los Angeles County, 146 P.2d 232, 
23 C.2d 711. 

(2) Order appointing receiver to 
take possession of community prop¬ 
erty of spouses was not subject to 
collateral attack in probate proceed¬ 
ing. 

Cal.—^Lissner v. Superior Court of 
Los Angeles County, supra. 

29.5 N.Y.—^Ledbetter v. Ledbetter, 
118 N.Y.S.2d 160. 

Discretion, held abused 
Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 593. 

80. Tex.—Shultz v. Shultz, Civ.App., 
28 S.W.2d 223. 

Appointment of receiver Improper 
Ill.—Broad v. Broad, 207 IlLApp. 
253. 


Petition held insufficient to justify 
appointment of receiver, at least in 
the absence of notice and an op¬ 
portunity to be heard. 

Tex.—Ames v. Ames, Civ.App., 64 
S.W.2d 1067. 

31. Tex.—Cox V. Cox, Civ.App., 107 
S.W.2d 1031. 

32. Tex.—Cox V. Cox, supra. 

Duty of court 

“Where it appears to the court or 
judge to be necessary in order to 
preserve the status quo of property 
involved in a divorce suit, or where 
the property is in danger of being 
lost, removed, or materially injured, 
or is of such character as may be 
placed beyond the reach of the court 
to abide the final decree in the case, 
and the party in legal possession 
thereof secretes himself, or cannot 
be found so that ordinary notice or 
citation can be served upon him, it 
becomes the duty of the court or the 
judge, in the exercise of the discre¬ 
tion, to make a pertinent temporary 
order or appoint a receiver ex parte 
to take charge of, manage, and con¬ 
trol the property pending a final 
determination of the suit for di¬ 
vorce.” 

Tex.—^Kinsey v. Kinsey, Civ.App., 77 
S.W.2d 881, 882. 

32.5 Tex.—Gunther v. Gunther, Civ. 
App., 283 S.W.2d 826, error dis¬ 
missed. 

33. Tex.—^Rudasill v. Rudasill, Civ. 
App., 206 S.W. 983. 

Deceiver held to have no such Iku 
terest as was contemplated by the 
statute. 

Tex.—Turman v. Turman, Civ.App., 
99 S.W.2d 947, error dismissed, and 
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certiorari denied 57 S.Ct. 933, 301 
U.S. 698, 81 L.Ed. 1353, rehearing 
denied 58 S.Ct. 7, 302 U.S. 774, 82 
L.Ed. 600. 

34. Tex.—Bradley v. Ramsey, Civ. 
App., 65 S.W. 1112. 

35. Other remedy 

The fact that the remedy of in¬ 
junction is also available is not 
ground for denial of writ of seques¬ 
tration. 

La.—Mathe v. Mathe, 148 So. 884, 177 
La. 579. 

36. N.Y.—^Rubinstein v. Rubinstein, 
79 N.Y.S.2d 289, 191 Misc. 325. 

Dents and revenues 

Allegation of husband seeking sep¬ 
aration from bed and board that 
rents and revenues from alleged com¬ 
munity realty in wife's name be se¬ 
questered to protect husband's rights 
was insufficient for failure to allege 
the statutory grounds that husband 
had good ground to apprehend wife 
might dilapidate, waste, or convert 
rents and revenues to her own use. 
La.—^Mathe v. Mathe, 148 So. 884, 177 
La. 579. 

37. Cal.—Corpus Juris Secundum 

quoted in Darsie v. Darsie, 118 P. 
2d 898, 901, modified on other 

grounds 122 P.2d 64, 49 C.A.2d 491. 

Ga.—Corpus Juris Secundum quoted 
in Cohen v. Cohen, 74 S.E.2d 95, 98, 
209 Ga. 459. 

Tex.—^Lindsey v. Lindsey, Civ.App., 
228 S.W.2d 878—Fain v. Pain. Civ. 
App., 6 S.W.2d 403, error dismissed 
—Caywood v. Caywood, Civ.App., 
290 S.W. 889. 

W.Va.—Corpus Juris Secundum quot¬ 
ed in Bennett v. Bennett, 70 SLE.2d 
894, 900, 137 W.Va. 179. 
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in civil cases may apply generally, ^7.5 or general 
chancery rules may be applicable to the pleadings in 
matrimonial suits in equity as well as other equity 
actions.^S Pleadings in such actions must be so 
framed as to entitle the pleader to the remedy he 
seeks,and to enable the adverse party to prepare 
his evidence to meet the alleged facts 9-5 accurate 
pleading should be demanded before the marriage 
relation is dissolved.'*O However, questions of mere 
legal niceties in pleading should not interfere with 
the meritorious consideration of the cause,^^ and 
nothing will be considered impertinent in a plead¬ 
ing which can in any event be material to the plead¬ 
er, either as a cause of action or ground of defense 


or in relation to matters incidentally involved in the 
suit^^ 

Lost or destroyed pleadings. In accordance with 
the rule stated generally in Pleading § 418, copies of 
lost or destroyed pleadings may be substituted in a 
divorce suit.‘*2.5 

§ 105. Bill, Libel, Complaint, or Petition 

The bill, libel, complaint, or petition should properly 
allege ail facts essential to the cause of action and to the 
plaintiff's right to maintain the suit. 

In divorce actions plaintiif’s pleading must al¬ 
lege all facts essential to the cause of action and to 
plaintiff's right to maintain the suit,43 and, since the 


37.5 Neb.—^Peterson v. Peterson, 46 
N.W.2d 126, 153 Neb. 727. 

Ohio.—^Dansby v. Dansby, 133 N.E.2d 
358, 165 Ohio St. 112, 67 A.L.R.2d 
464. 

Slyh V. Slyh, App., 135 N.E.2d 
675. 

ConstmotioxL of roles and pleading's 
Cl) In divorce suits rules of plead¬ 
ing should be liberally construed. 
Ohio.—Greene v. Greene, App., 87 N. 
E.2d 891—^Martin v. Martin, App., 
87 N.E.2d 499. 

(2) A trial court has authority to 
construe pleadings more liberally in a 
divorce action than in other civil 
cases. 

Tex.—Lindsey v. Lindsey, Civ.App., 
228 S.W.2d 878. 

(3) A suit for divorce is a civil 
action in which the pleadings must 
be construed by the ordinary laws 
governing civil actions. 

Mont.—Crenshaw v. Crenshaw, 182 P. 
2d 477, 120 Mont. 190. 

(4) Pleading will be construed 
most strongly against the pleader and 
if words used are equivocal, con¬ 
struction most unfavorable to the 
pleader will be adopted. 

Ala.—^Rambo v. Rambo, 16 So. 2d 4, 
245 Ala. 98. 

Sffect of pleadings 

Where husband had instituted di¬ 
vorce action and wife had filed only 
defensive answer, the marriage rela¬ 
tion still existed. 

Mo.—Smith v. Smith, App., 299 S.W". 
2d 32. 

Statute construed 
Statutory provisions, in chapter on 
divorce, that “like process and pro¬ 
ceedings shall be had” in such cases' 
as in other civil suits, mean that 
except as far as such two chapters 
specifically prescribe matters of 
pleading the general civil code- ap¬ 
plies. 

Mo.—^Fawkes v. Fawkes, App., 204 
S.W.2d 132, affirmed Stater ex rel. 
Fawkes v. Bland, 210 S.W.2d 31, 
357 Mo. 634. 


33. N.J.—^Thiesmeier v. Thiesmeier, 
1 A.2d 325, 124 N.J.Eq. 116. 

W.Va.—Corpus Juris Secundum quot¬ 
ed in Bennett v. Bennett, 70 S.E.2d 
894, 900, 137 W.Va. 179. 

Inconsistent causes and defenses 
The chancery rule providing that 
inconsistent causes of action and in¬ 
consistent defenses, when stated in 
the alternative, are not objectionable, 
relates to all equity suits, including 
matrimonial suits. 

N.J.—Thiesmeier v. Thiesmeier, 1 A. 
2d 325, 124 N.J.Eq. 116. 

39. Ky.—^Phelps v. Phelps, 24 S.W. 
2d 584, 232 Ky. 683. 

Mont.—Corp'us Juids Secundum quot¬ 
ed in Crenshaw v. Crenshaw, 182 
P.2d 477, 484, 120 Mont. 190. 
W.Va.—Corpus Juris Secundum quot¬ 
ed in Bennett v. Bennett, 70 S.E. 
894, 900, 137 W.Va. 179. 

39.5 Mont.—Hosking v. Hosking, 186 
P.2d 503, 120- Mont. 437. 

40. Mont.—Cprpus Juris Secundum 
quoted in Crenshaw v. Crenshaw, 
182 P.2d 477, 484, 120 Mont. 190. 

Tex.—^Rowden v. Rowden, Civ.App., 
212 S.W. 302. 

W.Va.—Corpus Juris Secundum quot¬ 
ed in Bennett v. Bennett, 70 S.B.2d 
894, 900, 137 W.Va. 179. 

Family name of wife in pleadings 
in divorce suit should be that of 
opposing party, even though it is al¬ 
leged that at time of marriage to op¬ 
posing party she was married to a 
third person. 

Colo.—Otte V. Pierce, 194 P.2d 331, 
118 Colo. 123, 4 A.L.R.2d 536. 

41. Ala.—Colburn v. Colburn, 89 So. 
2d 531, 265 Ala. 22--Smith v. Smith, 
73 So.2d 538, 261 Ala. 204—Darrah 
V. Darrah, 67 So.2d 618, 257 Ala. 
263—Siener v. Siener, 34 So.2d 676, 
250 Ala. 376—Ex parte Weissinger, 

* 22 So.2d 610,- 247 Ala, 113—Ratcliff 
V. Ratcliff, 96 So. 422, 209 Ala. 377. 

43. N.T.—^Anonymous, 16 Abb.Pr.N. 
S. 311—^Hopper v. Hopper, 11 Paige 
46. 

19 C.J. p 123 note 62. 
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Allegations as to oonveyance of prop¬ 
erty 

In divorce suit by wife who also 
prayed for decree directing husband 
to convey to her his record title in¬ 
terest in realty on ground that real¬ 
ty was purchased with wife’s funds 
and that husband caused realty to be 
conveyed without wife’s consent to 
husband and wife as tenants by the 
entirety, allegation concerning real¬ 
ty did not render complaint multi¬ 
farious. 

Or.—Gooden v. Gooden, 176 P.2d 634, 
180 Or. 309. 

42.5 Mont.—^Mortenson v. Morten- 
son, 285 P.2d 834, 129 Mont. 290. 

43- Ala.—^Ex parte Mercer, 49 So.2d 
670, 265 Ala. 3. 

Fla.—^Pillard v.. Pillard, 173 So. 838, 
127 Fla. 682. 

Pa.—Boucoskie v. Boucoskie, 20 
Wash.Co. 62. 

Tenn.—Stargel v. Stargel, 107 S.W. 

2d 520, 21 Tenn.App. 193. 

Tex.—Caywood v. Caywood, Clv.App., 
290 S.W. 889. 

Construction 

(1) A bill for divorce must be read 
as a whole. 

Ala.—^Jackson v. Jackson, 21 So.2d 
805, 246 Ala. 578. 

(2) The equity of a bill for di¬ 
vorce must be determined on its 
averments, independent of the state 
of complainant’s mind. 

Ala.—Campbell v. Campbell, 5 So.2d 
401, 242 Ala. 141. 

(3) In action for divorce, plaintiff 
is entitled to have sufficiency of com¬ 
plaint tested under section of the 
code providing for a liberal construc¬ 
tion of pleadings with view to sub¬ 
stantial justice between parties. 
Mont.—^Hosking v. Hosking, 186 P.2d 

503, 120 Mont. 437. 

Pleadings held sufficient 
Ala,—^Adair v. Adair, 62 So.2d 437, 258 
Ala. 293. 

Colo.—^Berryman v. Berryman, 172 
P.2d 446, 115 Colo. 281. 

Fla.—Roebling v. Roebling, 161 So. 
716, 119 Fla. 768- 
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law does not favor divorces, with more detail and 
minuteness than is required in ordinary civil ac- 
tions.^^ There should be no uncertainty of aver¬ 
ment of vital matters, and the pleader must state 
the facts of his case by direct and positive aver¬ 
ments and not leave them to be deduced by argument 

and inference.45 


DIVORCE § 105 

Furthermore, all requirements of statutes or rules 
of court,^6 such as a requirement that the property 
of the parties be listed,^6*5 a requirement that any 
children born of the marriage be described,'*®*^® a 
requirement that the citizenship of defendant be al¬ 
leged,and requirements for the filing and serv¬ 
ice of the petition,4®*20 should be complied with. A 


(ja.—^Floyd v. Floyd, 34 S.E.2d 498, 
199 Ga. 351. 

Ill.— Dunivant v. Dunivant, 125 N.E. 

2d 836, 5 Ill.App.2d 481. 

N.T.—Sklar v. Sklar, 291 N.Y.S. 851, 
249 APP.Div. 198. 

Okl.—^Downing v. Downing, 249 P. 
732, 121 Okl. 273. 

Tex.—^McCullough v. McCullough, 36 
S.W.2d 459, 120 Tex. 209. 

Sloan V. Sloan, Civ.App., 228 S. 
W.2d 294—Pavell v. Pavell, Civ. 
APP., 168 S.W.2d 288. 

Va.—^Bennett v. Bennett, 47 S.E.2d 
312. 187 Va. 631. 

Pleadings held insufficient 
Ala.—Benton v. Benton, 107 So. 827, 
214 Ala. 321. 

D.C.—Smith v. Smith, D.C., 36 F.Supp. 
412. 

Ga.—Simpson v. Simpson, 176 S.E. 
641, 179 Ga. 623. 

44. N.C.—Brewer v. Brewer, 153 S. 
E. 163, 198 N.C. 669. 

45. Del.—^Wenz v. Wenz, 177 A. 181, 

6 W.W.Harr. 413. 

Allegations held sufficient 
Allegations that parties live in 
same family dwelling, taken in con¬ 
nection with allegation that they 
were living apart, was sufficient al¬ 
legation of living in state* of sepa¬ 
ration. 

Ga.—^Westberry v. Westberry, 159 S. 

E. 671, 173 Ga. 42. 

Community property 
In the absence of an allegation in 
a petition for divorce that there is 
community property, court will pre¬ 
sume that there is no community 
property. 

Cal.-—Weyer v. Weyer, 182 P. 776, 40 
C.A. 765. 

Poreign canse of action 

Where petitioner relies on a cause 
of action which arose in a jurisdic¬ 
tion outside the state of the forum, 
the petition must clearly show that 
the cause of action arose in that ju¬ 
risdiction. 

Del.—Kelley v. Kelley, 48 A.2d 381, 
4 Terry 408. 

46. Ala.—Chamberlain v. Chamber- 
lain, 16 So.2d 8, 245 Ala. 105. 

Pa.—Oyer v. Oyer, 4 Pa.Dist. & Co. 
2d 758. 6 Cumb.L.J. 65. 

Markel v. Markel, Com.Pl., 6 
Cumb.L.J. 129—^Brown v. Brown, 
Com.Pl., 22 Leh.L.J. 195, 61 York 
Leg.Kec. 48. 

Tenn.—^Beard v. Beard, 3 Tenn.App; 
392. 


Statute held inoperative 
Pa.—Ondria v. Ondria, Com.Pl., 27 
Leh.L.J. 366. 

Statute held not repealed by new 
rules of procedure or by new divorce 
act. 

Ga.—Tatum v. Tatum, 46 S.E.2d 915, 
203 Ga. 406. 
liimited divorce 

If the pleading is filed under a 
statute relating to divorce from bed 
and board it is, of course, governed 
thereby rather than by statutes re¬ 
lating solely to a full divorce. 

Mich.—Hagerty v. Hagerty, 192 N.W. 

553. 222 Mich. 166. 

Number of paragraphs 
A bill of complaint for divorce is 
not objectionable because it does not 
incorporate in one paragraph all alle¬ 
gations which seek to state basis of 
complainant’s right of divorce. 

Ala.—Smith v. Smith. 73 So.2d 538, 
261 Ala. 204—^Darrah v. Darrah, 57 
So.2d 618, 257 Ala. 263. 

Process attached to petition 
Where form of process regular in 
every respect was attached to plain¬ 
tiff’s original petition for divorce, and 
lacked only signature of clerk, and 
a complete process, signature of 
clerk and all, was attached to copy 
of petition personally served on de¬ 
fendant, original petition was not 
void. 

Ga.—^Whaley v. Whaley, 66 S.E.2d 
722, 208 Ga. 323. 

46.5 In Creorgia 

(1) Under a provision requiring a 
statement of the property and earn¬ 
ings of each party where alimony or 
support or division of property is 
involved, such matters need not be 
shown when divorce is the orily relief 
sought. 

Ga.—Hinkle v. Hinkle, 74 S.B.2d 657, 
209 Ga. 554. 

(2) A husband’s failure to sched¬ 
ule property would not authorize set¬ 
ting aside of verdict for husband 
where court had jurisdiction of 
wife’s person by virtue of wife’s ac¬ 
knowledgment of service of petition. 
Ga.—^Ketchem v. Ketchem, 11 S.E. 

2d 788, 191 Ga. 140. 

(3) Under former statutes which 
required the filing with the petition 
■ of a schedule of the property of the 
parties at the time of the applica- 
.tion, or. If the parties had separat¬ 
ed, .at the time of separation, no 
schedule was necessary where no 

365 


question of alimony or property was 
in issue. 

Ga.—Thompson v. Thompson, 35 S. 
E.2d 262, 199 Ga. 692. 

(4) Rendering schedule of property 
at time of separation was compliance 
with statute. 

Ga.—Smith v. Smith, 133 S.E. 842. 
162 Ga. 349. 

(5) A petition was not subject to 
dismissal for failure to attach sched¬ 
ule of property. 

Ga.—McCord v. McCord, 78 S.E. 833, 
140 Ga. 170. 

46.10 Tex.—Clark v. Clark, Civ.App., 
196 S.W.2d 343. 

Allegations in application for custody 
see infra § 315 a. 

Child held within role 
In action for divorce on ground of 
adultery, where husband testified that 
his wife had given birth to a third 
child during the marriage relation, 
and there was no competent evidence 
to show that the child was illegiti¬ 
mate, presumption of the legitimacy 
obtained, and child was “born of the 
marriage’’ within statute requiring 
petition for divorce to name the 
children born of the marriage, and 
failure to mention the child rendered 
the petition insufficient, notwith¬ 
standing husband’s belief that the 
child was illegitimate. 

Tex.—Gonzalez v. Gonzalez, Civ, 
App., 177 S.W.2d 328. 

46.15 Pa.—AB V. CD, 74 Pa.Dist. 

Co. 83, 1 Cumb.L.J. 118—Oyler 
Oyler, 69 Pa.Dist. & Co. 44. 

Markel v. Markel, Com.Pl., 6 
Cumb.L.J. 129. 

46.20 Ga.—^Murray v. Dukes, 52 S. 
E.2d 468, 204 Ga. 865—Tatum v. 
Tatum, 46 S.E.2d 915, 203 Ga. 406. 
Pa.—Schimpf v. Schimpf, 13 Monroe 
L.R. 3, 66 Montg.Co. 297. 

Time of filing 

' (1) iPetition must be filed at least 
twenty days before term to which 
it* is returnable, and the requirement 
may not be waived. 

Ga.—^Murray v. Dukes, 52 S.E.2d 468, 
204 Ga. 865—Tatum v. Tatum, 46 
S.E.2d 915, 203 Ga. 406. 

(2) Under statute providing that 
actions for divorce shall be com¬ 
menced by filing a praecipe for sum¬ 
mons and prohibiting filing of com¬ 
plaint for a period of sixty days 
from date summons is served or last 
day of publication of notice, the “60 
day cooling off period’’ provision is 
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petition for the annulment of a marriage cannot be 
retained as a statutory proceeding for divorce.^^ 
Where the statute permits a libelant to insert his 
libel in a writ of attachment, a writ declaring ‘‘in a 
libel for divorce,’’ instead of “a plea of libel for 
divorce,” is sufficient since the phrase “in a plea of,” 
usual in a writ of attachment, is not a necessary 
part of the pleading.'^^ 

If improper matter in a divorce petition can be 
expunged without affecting the cause of action, it is 
improper to expunge the entire petition from the 
record.^®*® 

Separation of parties• It has been held that sepa¬ 
ration of the parties must be alleged in the complaint 
in a divorce suit,48.i0 and a complaint which shows 
that the parties are occupying the same dwelling 
may be insufficient.^®*^® The necessity of alleging 
separation of the parties in suits for divorce on par¬ 
ticular grounds is considered infra § 108. 

§ 106. -Election as to Ground of Divorce 

The plaintiff may allege any number of grounds for 
divorce and Is not required to elect between them. 

Plaintiff in a divorce action has a right to state 
as many causes of divorce as he has, in one pleading, 
and is not required to elect,^® although, where the 
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circumstances warrant, he may be considered to 
have withdrawn one or more of the causes originally 
assigned.®^ He can take proof on all, and, if he 
proves any one ground, he is entitled to a decree, 
unless he is shown to be disentitled thereto because 
of his own conduct.®^ 

Even though more than one of the statutory 
causes are relied on, there is but a single cause of 
action, and it is not necessary to classify the allega¬ 
tions under respective statutory causes, even though 
certain allegations more particularly applicable to 
one cause may be insufficient to sustain it inde¬ 
pendently, since they are pertinent and may be con¬ 
sidered for the purpose of lending weight and color 
to other causes more particularly relied on.® 2 Fur¬ 
thermore, the fact that plaintiff might have based 
the action on some particular ground does not pre¬ 
clude the assertion of the right to a divorce based 
on any other existing ground.®® Good pleading re¬ 
quires, however, that the ground on which divorce 
is sought be stated, where acts of defendant set forth 
might amount to different grounds for divorce.®^ 

If several acts, each constituting a separate 
ground for divorce, constitute collectively an addi¬ 
tional ground for divorce, the injured party may 
proceed on the latter alone.®® 


designed to effectuate legislative poli¬ 
cy of affording an opportunity for 
reconciliation of parties prior to hear¬ 
ing and decree. 

Ill.—^People ex rel. Doty v. Connell, 
137 N.K2d 849, 9 I11.2d 390. 

(3) Under statute prohibiting filing 
of complaint until sixty days after 
day summons is served, clerks of 
courts are required to perform du¬ 
ties of ministerial nature only and 
any action taken by clerk is subject 
to immediate review by trial court. 
Ill.—^People ex rel. Doty v. Connell, 
supra. 

47. Ga.—Griffin v. Griffin, 61 S.E. 
16, 130 Ga. 627, 16 L.R.A.,N.S., 937, 
14 Ann.Cas. 866. 

48. Me.—Cole v. Cole, 94 A. 120, 113 
Me. 358. 

48.5 La.—Gautreaux v. Gautreaux, 
57 So.2d 188, 220 La. 564. 

48.10 Ind.—^Hash v. Hash, 59 N.B. 

2d 735, 115 Ind.App. 437. 

Negativing defense of condonation 
see infra § 109. 

Cessation of cohabitation 

Separation of the parties by cessa¬ 
tion of cohabitation from the time the 
matrimonial offense was committed, 
or from the time the aggrieved party 
learned the offense was committed, 
to the time of trial must be alleged. 
Ind.—^Hash v. Hash, 59 N.E.2d 735, 
115 Ind.App. 437. 


48.15 N.Y.—Sommer v. Sommer, 137 
N.Y.S.2d 1, 285 App.Div. 809. 

49. Ark.—^Adams v. Adams, 6 S.W. 
2d 290, 177-Ark. 374. 

Vt.—Corpus OTuris Secundum cited in 
Whitcomb v. Whitcomb, 58 A. 2d 
814, 815, 115 Vt. 331. 

Particular grounds held not incon¬ 
sistent 

A petition for divorce may con¬ 
tain grounds both of cruel treatment 
and of desertion, without asserting 
inconsistent rights, or putting plain¬ 
tiff to an election between such 
grounds. 

Ga.—Cara wan v. Cara wan, 46 S.E. 2d 
588, 203 Ga. 325—^Allen v. Allen, 
22 S.E.2d 136. 194 Ga. 591—Phinlzy 
V. Phlnizy, 114 S.E. 185, 154 Ga. 
199. 

50. Pa.—Rickert v. Rickert, 25 Pa. 
Dist. 535. 

19 C.J. p 106 note 83. 

Effect of withdrawal 

(1) Where wife’s counsel, during 
trial of wife’s action for divorce on 
grounds of two years’ separation and 
adultery, announced an abandonment 
of the two years’ separation allega¬ 
tion and no ruling was made thereon, 
announcement was not binding on 
the court and could not prejudice any 
rights of defendant, particularly in 
view of defendant’s admission of the 
two years’ separation both in his 
answer aud in his testimony. 
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La.—^Falcon v. Falcon, 58 So.2d 406, 
221 La. 14. 

(2) Complaint alleging cruelty and 
habitual intoxication in general terms 
was not insufficient for indefiniteness 
as to cruelty, where the latter ground 
was abandoned at the trial. 

Utah.—^MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 
Withdrawal uot shown 
Withdrawal of a charge of adultery 
in a complaint charging adultery and 
indignities was not shown by a state¬ 
ment by master that attorney for 
plaintiff announced at hearing that 
charge of adultery was abandoned. 
Pa.—Miller v. Miller, 76 Pa.Dlst. & 
Co. 223, 31 Wash.Co. 100. 

51. Ark.—^Adams v. Adams, 6 S.W. 
2d 290, 177 Ark. 374. 

Vt.—Corpus Juris Secundum cited in 
Whitcomb V. Whitcomb, 58 A.2d 
814, 815, 115 Vt. 325. 

52. Ohio.—^Arnold v. Arnold, 144 N. 
E. 261, 110 Ohio St. 416. 

53. Cal.—^Holloway v. Holloway, 196 
P. 926, 51 C.A. 445. 

Ohio.—Treadway v. Treadway, 125 N. 
E.2d 552, 97 Ohio App. 248. 

54. Ohio.—Millis v. Millis, 17 Ohio 
N.P.,N.S., 254. 

55. Mo.—^McCann v. McCann, 91 Mo. 
App. 1. 

19 C.J. p 106 note 81. 



27A C.J.S. 

§ 107. -Allegation of Jurisdictional Facts 

a. In general 

b. Residence 

a. In General 

All Jurisdictional facts must be properly alleged. 

All facts whose existence are essential to the ex¬ 
ercise of jurisdiction over the subject matter of the 
suit should be alleged.56 

Marriage. The fact of marriage should be 
averred in direct and explicit terms,57 and the con¬ 
tinuance of the marriage relation until the time of 
suit should appear.58 It is not necessary, however, 
to allege specifically and afiirmatively that the mar¬ 
riage relation was still subsisting at the time of the 
suit®^ The place of marriage need not be alleged,®^ 
unless the libel shows facts which render it a juris¬ 
dictional fact;5i but in at least one jurisdiction the 
date and place of the marriage must be alleged.®^-® 
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Likewise it is not necessary that the bill should 
allege that the parties were lawfully married,®^ 
although where the marriage was without formal 
solemnization the facts relied on to show that a com¬ 
mon-law marriage existed at the time the acts com¬ 
plained of were committed must be alleged,® ^ and 
if such facts negative the existence of a valid mar¬ 
riage the complaint will be dismissed.®^ 

b. Residence 

Where residence of the plaintiff within the state for 
a prescribed period or at a particular time is essential 
to the jurisdiction of the court, the fact of such residence 
must be properly alleged. 

Where a residence by complainant within the state 
is required for a certain period of time immediately 
preceding the commencement of proceedings for a 
divorce, or at the time the offense was committed, 
or the complaint filed, it is generally held that the 
fact of such residence is jurisdictional, and must be 
alleged in plaintiff’s pleading,®® unless the allegation 


56. Ala.—Gee v. Gee, 39 So.2d 406, 
252 Ala. 103. 

Arlz.—Carnahan v. Carnahan, 290 P. 

2d 729, 79 Ariz. 371. 

Pa.—^Maurey v. Maurey, 16 Pa.Dist. 
& Co. 32. 

Tenn.—Copeland v. Green, 4 Tenn. 
App. 463. 

W.Va.—Bennett v. Bennett, 70 S.B. 
2d 894, 137 W.Va. 179—Jennings 

V. McDougle, 98 S.B. 162, 83 W.Va. 
186. 

19 C.J. p 107 note 94. 

Allegation that cause of action 
arose In county in which suit is en¬ 
tered is necessary where plaintiff 
has not been resident of county for 
requisite period. 

Ohio.—Cozart v. Cozart, 22 Ohio N.P., 
N.S., 483. 

Pacts which .wanwt publication 
may be Jurisdictional and must ap¬ 
pear on the face of the petition, 
where service is had by publication. 
Tenn.—Copeland v. Green, 4 Tenn. 
App. 463. 

Showing warranting service by pub¬ 
lication generally see supra § 95. 

Place where separation occurred 
need not be shown in bill for divorce, 
fllable, under Code 1907 § 3801, in 
the chancery district in which re¬ 
spondent resides. 

Ala.—Hudson v. Hudson, 85 So. 282, 
204 Ala. 75. 

57. N.Y.—Bannon v. Bannon, 1 N.E. 
2d 975, 270 N.T. -484, 105 A.L.R. 
1401. 

19 C.J. p 107 note 96. 

Allegations held sufiacient 
Cal.—Thomas v. Thomas, 163 P.2d 
389, 66 C.A.2d 818. 

Tex.—Davis v. Davis, Civ.App., 40-S. 

W. 2d 223, error dismissed.' 


58. Allegation held sufficient 
In suit for divorce, wife’s com¬ 
plaint alleging that she and defend¬ 
ant were married, “and ever since 
have been and now are husband and 
wife” properly pleaded marriage to 
defendant and continuance thereof to 
time of suit, notwithstanding anoth¬ 
er part of complaint stated that “hus¬ 
band is married again,” since such 
allegation would not be interpreted 
as meaning that husband was legally 
married. 

N.M.—Tallent v. Tallent, 91 P.2d 604, 
43 N.M. 261. 

Foreign divorce proceedings 

(1) Petitioner must plead foreign 
proceedings and decree of divorce, 
and prove that they are invalid. 

N.J.—Feickert v. Feickert, 131 A. 

676. 98 N.J.Eq. 444. 

(2) Complaint which alleges for¬ 
eign divorce, but does not allege in¬ 
validity thereof, is insufficient. 

Del.—^Thompson v. Thompson, 90 A. 

2d 484, 8 Terry 252. 

D.C.—Smith v. Smith, D.C., 36 F.Supp. 
412. 

Md.—^Epstein v. Epstein, 66 A.2d 381, 
193 Md. 164. 

(3) Where husband and wife se¬ 
cured a foreign divorce decree and 
one month thereafter remarried, and 
wife three years later brought an 
action for annulment of remarriage 
on ground that foreign divorce de¬ 
cree was obtained without her will 
and by fraud, wife’s complaint for 
divorce from original marriage was 
insufficient. 

N.Y.—Glazer v. Glazer, 102 H.Y.S.2d 
592, affirmed 107 N.Y.S.2d 543, 279 
App.Div. 673, reargument and ap¬ 
peal denied 1‘08 N.Y.S.2d 1020, 279 
App.Div. 734. ' 
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59. Tex.—Curry v. Curry, Civ.App.. 
122 S.W.2d 677—Busby v. Busby, 
Civ.App., 64 S.W.2d 392. 

60. Ala.—^Farley v. Farley, 10 So. 
646, 94 Ala. 501, 33 Am.S.R. 141. 

61. N.H.—Greenlaw v. Greenlaw, 12 
N.H. 200. 

61.5 Pa.—AB V. CD, 74 Pa.Dist. & 
Co. 83, 1 Cumb.L.J. 118. 

Markel v. Markel, Com.Pl., 6 
Cumb.L.J. 129. 

62. Me.—Cole v. Cole, 94 A. 120, 113 
Me. 358. 

Md.—Henderson v. Henderson, 87 A. 
2d 403, 199 Md. 449. 

19 C.J. p 107 note 96. 

63. Tex.—^Andrews v. Andrews, 12 
S.W. 1124, 76 Tex. 609. 

19 C.J. p 107 note 97. 

Allegations held sufficient 

Kan.—Smith v. Smith, 165 P.2d 593, 
161 Kan. 1. 

64. Mich.—^Van Dusan v. Van Dusan, 
56 N.W. 234, 97 Mich. 70. 

19 C.J. p 107 note 98. 

65. Ala.—^Tarlton v. Tarlton, 77 So. 
2d 347, 262 Ala. 67—Cooper v. 
Cooper, 97 So. 66, 210 Ala. 13. 

Alaska.—^Anderson v. Anderson, 5 
Alaska 138. 

Ariz.—Corpus Juris Secundum cited 
in Carnahan v. Carnahan. 290 P.2d 
729, 731, 79 Ariz. 371, 55 A.L.R.2d 
1258. 

Cal.—^Loudon v. Loudon, 189 P- 726, 
46 C.A. 599. 

D.C.—^Winston v. Winston, 271 F. 661, 
50 APP.D.C. 321. 

Ga.—Mullally v. Mullally, 36 S.E.2d 
199, 199 Ga. 708—Owens v. Owens, 
6 S.E.2d 883, 189 Ga. 338. 

Ind.—^Hetherington v. Hetherington, 
160 N.E; 345. 200 Ind. 66. 
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is permitted to be made in an accompanying af¬ 
fidavit®® of the character considered infra § 120, or 
unless the required allegation is made in a writ of 
attachment in which a divorce libel has been in- 
serted.®7 

Also under some statutes or rules of court it is 
necessary to allege residence in the county where 
suit is brought;®® but objections to the plead¬ 
ing on this account may be waived,®® and, if resi¬ 
dence in the state is alleged, it is not usually neces¬ 
sary to allege residence in the county where the suit 
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is brought.^® Likewise in some jurisdictions the 
statute requires that plaintiff shall allege the town¬ 
ship in which he has lived during his residence in 
the state, but it has been held that under these stat¬ 
utes a failure to specify the township is not jurisdic¬ 
tional, but a mere defect or irregularity which may 
be corrected at the trial.^i 

On the other hand, under statutes so providing 
jurisdiction may be based on the residence of de¬ 
fendant in the state,72 or the commission of the of¬ 
fense in the state.*^® 


Ky.—Hensley v. Hensley, 151 S.W.2d 
69, 286 Ky. 37a 

Mo.—^Barrlcelli v. Barrlcelli, App., 
300 S.W. 1023. 

Mont.—Clark v. Clark, 210 P. 93, 64 
Mont. 386. 

N.J.—Gondas v, Gondas, 130 A. 600, 
98 KJ.Bq. 107. 

N.Y.—Bonami v. Bonami, 284 N.T.S. 

796, 246 App.Div. 822. 

N.C.—^Ellis V. Ellis, 130 S.E. 7 190 
N.C. 418. 

—Frazer v. Frazer, 71 Pa.Super. 
382. 

Oyler v. Oyler, 69 Pa.Dist. & Co. 
44. 

S.C.—Ex parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311, stating Georgia 
law. 

Tex.—Coffman v. Coffman,' Civ.App., 
71 S.W.2d 331—^Hunter v. Hunter, 
Civ.App., 286 S.W. 257—Gallagher 
V. Gallagher, Civ.App., 214 S.W. 
516. 

Va.—Blankenship v. Blankenship, 100 
S.B. 538, 125 Va. 595. 

W.Va.—^Parks v. Parks, 153 S.E. 242, 
109 W.Va. 138. 

19 C.J. p 107 notes 5, 6. 

Requirements of residence of plain¬ 
tiff as jurisdictional see supra § 75. 
Defects not remedied 

(1) Complaint in separation ac¬ 
tion which failed to state jurisdic¬ 
tional facts as to residence or mar¬ 
riage within state vras insufficient, 
and defects could not be remedied by 
admission contained in defendant’s 
opposing affidavit. 

N.Y.—^Bonami v. Bonami, 284 N.Y.S. 
796, 246 App.Div. 822. 

(2) Filing cross action by defend¬ 
ant does not cure defect in plaintiff’s 
petition for divorce not showing res¬ 
idence for required period. 

Tex.—^Hunter v. Hunter, Civ.App., 
286 S.W. 257. 

Failure to allege not Jurisdictional 
Under statutes which make resi¬ 
dence of plaintiff a prerequisite to 
granting of a divorce, failure to al¬ 
lege such residence is not jurisdic¬ 
tional. 

Cal.—Chernow v. Chernow, 276 P.2d 
622, 128 C.A.2d 816. 

Tex.—Yeater v. Yeater, Civ.App., 243 
S.W.2d 389—^Wheells v. Wheells, 
Civ.App., 226 S.W.2d 224. 


Petition held sufficient 
Tex.—Hutt V. Hutt, Civ.App., 76 S.W. 
2d 567. 

66. N.C.—Williams v. Williams, 104 
S.E. 561, 180 N.C. 273. 

Good pleading requires that resi¬ 
dential requirements be alleged in the 
complaint. 

Ind.—State ex rel. Martin v. Eby, 73 
N.E.2d 767, 225 Ind. 283. 

67. Me.—^Mclntire v. Mclntire, 155 
A. 731, 130 Me. 326. 

Same point was involved in a pre¬ 
vious ease wherein a majority of the 
court failed to agree so that no de¬ 
cision resulted. 

Me.—Brennan v. Brennan, 152 A. 313, 
129 Me. 498. 

68. Ga.—Barbie v. Barbie, 25 S.E. 
2d 685, 195 Ga. 769—Wade v. Wade, 

• 25 S.E.2d 683, 195 Ga. 748. 

Pa.—Miller v. Miller, Com.Pl., 37 
Berks Co. 33, 58 York Leg.Rec. 
182. 

Tex.—Coffman v. Coffman, Civ.App., 
71 S.W.2d 331—^Jones v. Jones, Civ. 
App., 21 S.W.2d 559—Hunter v. 
Hunter, Civ.App., 286 S.W. 257, 
W.Va.—Morgan v. Vest, 24 S.E.2d 329, 
125 W.Va. 367. 

19 C.J. p 108 note 9. 

Mode of objection 

(1) The objection should be raised 
by a plea in abatement. 

Mo.—Johnson v. Johnson, App., 141 
S.W.2d 229. 

(2) Other modes under other stat¬ 
utes see 19 C.J. p 108 note 9 [a]. 

69. Ind.—Lewis v. Lewis, 9 Ind. 
105. 

70. Colo.—Johnson v. Johnson, 70 P. 
692, 30 Colo. 402. 

Mo.—McManama v. McManama, App. 

216 S.W.2d 97. 

19 C.J. p 108 note 10. 

71. Iowa.—^Bristow v. Pagano, 29 N. 
W.2d 423, 238 Iowa 1075—Gelwicks 
V. Gelwicks, 142 N.W. 409, 160 
Iowa 675. 

72. Nev.—Tiedemann v. Tiedemann, 
137 P. 824, 36 Nev. 494. 

N.J.—Glacken v. Glacken, 28 A.2d 
213, 132 N.J.Bq. 804. 

19 C.J. p 108 note 7. 
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Action for separation 
Complaint in action for separation 
must allege that either plaintiff or 
defendant is a resident of state when 
action is commenced and has been a 
resident thereof for at least one year 
continuously at any time prior to 
commencement of action. 

N.Y.—Taylor v. Taylor, 80 N.Y.S.2d 
745. 

Voluntary abandonment 
Bill for divorce on ground of vol¬ 
untary abandonment need not allege 
that complainant is a resident of 
state, if residence of defendant in 
state is alleged and jurisdiction of 
both parties is acquired. 

Ala.—McCary v. McCary, 45 So.2d 
292, 253 Ala. 468—Gee v. Gee 39 
So.2d 406, 252 Ala. 103. 

Waiver 

(1) Defect of bill for divorce in 
failing to allege the jurisdictional 
fact of residence cannot be waived. 
Va.—Blankenship v. Blankenship, 100 

S.E. 538, 125 Va. 595. 

(2) Other cases see 19 C.J. p 108 
note 9 [b]. 

Da North Carolina 

(1) Under 1951 amendment com¬ 
plaint must allege that complainant 
or defendant has been a resident of 
state for at least six months next 
preceding filing of complaint. 

N.C.—Pruett v. Pruett, 100 S.E.2d 
296, 247 N.C. 13. 

(2) Such statement was formerly 
required to be made in affidavit ac¬ 
companying complaint as considered 
infra § 120. 

73. Fla.—Prall v. Prall, 50 So. 867, 
58 Fla. 496. 

19 C.J. p 108 note 8. 

Petition is insufficient which does 
not allege year’s residence of plain¬ 
tiff, or commission of offense in state 
or while one or both parties resided 
therein. 

Mo.—Price v. Price, App., 281 S.W.2d 
307—State ex rel. Stoffey v. La 
Briere, App., 273 S.W.2d 776— 
Phelps V. Phelps, 246 S.W.2d 838, 
241 Mo.App. 1202—Gooding v. 
Gooding, 197 S.W.2d 984, 239 Mo. 
App. 1000—^Pike v. Pike, 193 S.W.2d 
637, 239 Mo.App. 655—BarricelU 
V. Barricelli, App., 300 S.W. 1023. 
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An averment of residence does not preclude a 
dismissal of the libel where it appears that libelant 
is not a bona fide resident as required by the stat¬ 
ute.^* 

Sufficiency. The allegations as to residence 
should be direct and unequivocal,^® and, while the 
exact terms of the statute need not be followed,^® 
substantial compliance therewith being sufficient,^^ 
it is best to follow the language of the statute with 
respect to this jurisdictional fact.^* In accordance 
with these rules and under the terms of the con¬ 
trolling statutes, particular allegations of residence 
have been held sufficient,79 or particular allegations 
of residence have been held insufficient.*® 


DIVORCE §§ 107-108 

§ 108. - Allegation of Grounds for Di¬ 

vorce 

a. In general 

b. Adultery 

c. Cruelty 

d. Desertion or abandonment 
a. In General 

Generally the nature and circumstances of the offense 
relied on as ground for divorce or separation must be 
specifically alleged. 

As a general rule, sometimes expressed in statu¬ 
tory enactments, the nature and circumstances of 
the offense relied on as a ground for divorce or sep¬ 
aration should be specifically alleged, setting forth 
the time and place where it was committed with rea¬ 
sonable certainty and, although there is some 


74. Pa.—^Mauser v. Mauser, 59 Pa. 
Super. 276. 

75. Nev.—^Aspinwall v. Aspinwall, 
184 P. 810, 40 Nev. 56. 

19 C.J. p 108 note 11. 

76. Miss.—Horton v. Horton, 57 So. 
2d 723, 213 Miss. 768. 

Mo.—^Pike V. Pike, 193 S.W.2d 637, 
239 Mo.App. 655. 

Nev.—Blouin v. Blouin, 218 P.2d 937, 
67 Nev. 314. 

Tex.—^Kent v. Kent, Civ.App., 143 S. 
W.2d 159. 

19 C.J. p 108 note 12. 

77. Ala.—^McCary v. McCary, 45 So. 
2d 292, 253 Ala. 468—Smith v. 
Smith, 10 So.2d 664, 243 Ala. 488. 

Ind.—^Kec v. Kec, 137 N.E. 632, 79 
Ind.App. 186. 

Mo.—Phelps V. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202. 

Tex.~Harris v. Harris, Civ.App., 190 
S.W.2d 489. 

78. Tex.—Bloch v. Bloch, Civ.App., 
190 S.W. 528. 

79. Ala.—^Boyd v. Boyd, 97 So.2d 581, 
266 Ala. 477—Tidwell v. Tidwell, 
91 So.2d 684, 266 Ala. 378—Gee v. 
Gee, 39 So.2d 406, 252 Ala. 103— 
Bell V. Bell, 17 So.2d 872, 246 Ala. 
613. 

Ark.—Gilmore v. Gilmore, 164 S.W. 

2d 446, 204 Ark. 643. 

D.C.—Orlans v. Orlans, 238 P.2d 31, 
99 U.S.App.D.C. 170. 

Pla.—Rice v. Rice, 4 So.2d 850, 148 
Fla. 620—Simmons v. Simmons, 165 
So. 45, 122 Fla. 325—^Minick v. Min- 
ick, 149 So. 483, 111 Fla. 469. 

Ill.—Eick V. Eick, 277 Ill.App. 329— 
Neely v. Neely, 223 IlLApp. 168— 
Tobias v. Tobias, 208 IlLApp. 639. 
Ind.—Kec v. Kec, 137 N.E. 632, 79 
Ind.App. 186. 

Kan.—Fincher v. Fincher, 324 P.2d 
169, 182 Kan. 724—^Fink v. Fink, 
244 P.2d 184, 173 Kan. 82. 

Mo.—Howey v. Howey, 240 S.W. 460, 
certiorari denied 43 S.Ct. 92, 260 

U.S. 730, 67 Ii.Bd. 485. 
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State ex rel. Stoffey v. La Driere, 
App., 273 S.W.2d 776—Tate v. Tate, 
59 S.W.2d 790, 227 Mo.App. 1141— 
O’Neil V. O’Neil, App., 264 S.W. 
61. 

Nev.—^Blouin v. Blouin, 218 P.2d 937, 
67 Nev. 314. 

N.J.—Swanson v. Swanson, 84 A.2d 
450, 8 N.J. 169. 

Glacken v. Glacken, 28 A.2d 213, 
132 N.J.E<i. 304. 

N.Y.—Generous v. Generous, 99 N.Y. 

S.2d 416, 197 Mlsc. 651. 

Ohio.—Cozart v. Cozart, 22 Ohio N. 
P.,N.S., 483. 

Or.—Koski v. Koski, 90 P.2d 183, 161 
Or. 446—Geis v. Gallus, 278 P. 969, 
130 Or. 619—Noble v. Noble, 190 P. 
1061, 97 Or. 497. 

Pa.—Lynn v. Lsmn, 76 Pa.Super. 428. 
Tex.—^Kent v. Kent, Civ.App., 143 S. 
W.2d 169—Clare v, Clare, Civ.App., 
138 S,W.2d 220—Van Dyck v. Van 
Dyck, Clv.App., 121 S.W.2d 642, 
error dismissed—^Busby v. Busby, 
Civ.App., 64 S.W.2d 392—Hayward 

V. Hayward, Civ.App., 53 S.W.2d 
108, error dismissed—^Wynn v. 
Wynn, Civ.App., 251 S.W. 349— 
Landers v. Landers, Civ.App., 220 
S.W. 359. 

Wash.—^Herr v. Herr, 211 P.2d 710, 35 
Wash.2d 164. 

W.Va.—Gatrell v. Morris, 126 S.E. 
343, 98 W.Va. 34. 

19 C.J. p 108 note 11 [b]-[d] (1)- 
(4), (6), [e] [f], p 108 note 14. 

80. D.C.—Winston v. Winston, 271 
F. 551, 60 App,D.C. 321. 

Nev.—State ex rel. Hoffman v. Sec¬ 
ond Judicial Dist. Court, 232 P.2d 
397, 68 Nev. 333—Aspinwall v. 

Aspinwall, 184 P. 810, 40 Nev. 66. 
N.Y.—Taylor v. Taylor, 80 N.Y.S.2d 
746. 

Pa.—Maurey v. Maurey, 16 Pa.Dist. 
& Co. 32. 

Cleaver v. Cleaver, Com.PL, 1 
Cumb.L.J. 87. 

Tex.—Gressett v. Gressett, Civ.App., 
143 S.W.2d 817—Strunc v. Strunc. 

369 


Civ.App., 28 S.W.2d 211—Hunter v. 
Hunter, Civ.App., 286 S.W. 257— 
De Arment v. De Arment, Civ.App., 
249 S.W. 1088—Gould v. Gould. 
Civ.App., 244 S.W. 574—Motes v. 
Motes, Civ.App., 229 S.W. 342. 
W.Va.—^Mor^an v. Vest, 24 S.E.2d 
329, 125 W.Va. 367. 

19 C.J. p 108 note 11 [a], [d] (5). 

81. Del.—Jones v. Jones. 189 A. 688, 
8 W.W.Harr. 162. 

Fla.—^Fowler v. Fowler, 22 So.2d 817, 
156 Fla. 316—Pillard v. Pillard, 
173 So. 838, 127 Fla. 682. 

Martin v. Martin. App., 102 So.2d 
837. 

Mich.—^Rowling v. Rowling, 209 N.W. 
147, 234 Mich. 657. 

Miss.—^Nichols v. Nichols, 20 So.2d 
72, 197 Miss. 302, motion sustained 
24 So.2d 369. 

Mont.—Crenshaw v. Crenshaw, 182 
P.2d 477, 120 Mont. 190. 

N.H.—^Buck V. Buck, 83 A.2d 922 97 
N.H. 178. 

N.Y.—Otton V. Otton, 188 N.Y.S. 

255, 196 App.Div. 403. 

N.C.—^Lawrence v. Lawrence, 39 S.E. 

2d 807, 226 N.C. 624. 

Pa.—Crain v. Crain, Com.Pl., 65 
DauphCo. 89. 

Tenn.—^Brown v. Brown, 20 S.W.2d 
1037, 159 Tenn. 551. 

Tex.—^Finn v. Finn, Civ.App., 185 S. 
W.2d 579—Radford v. Radford. 
Civ.App., 42 S.W.2d 1060—Stephens 
V. Stephens, Civ. App., 281 S.W. 
1096. 

W.Va.—Corpus Juris Seouudum quot¬ 
ed la Bennett v. Bennett, 70 S.E.2d 
894, 899, 137 W.Va. 179. 

19 C.J. p 108 note 20. 

Purpose of requiremeat 

(1) Statutes announcing the rule 
stated in the text are intended pri¬ 
marily to provide for notice to de¬ 
fendant that he may defend intel¬ 
ligently, and require only reasonable 
certainty, not mathematical certain¬ 
ty. 
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authority to the contrary,Si-5 it has been held that 
where plaintiff’s pleading fails to state a cause of 
action, the court acquires no jurisdiction and no au¬ 
thority exists for the issuance of a summons.82 
WHiere a specific ground is alleged on which a de¬ 
cree for absolute or limited divorce is sought, the 
cause alleged must be that contained in the statute 
providing for the particular form of divorce 
prayed,S3 but it has been held that a complaint which 


states a cause of action for absolute divorce and 
prays for limited divorce and such other relief as 
may be proper is sufficient.S3-5 

The pleading is not required to be in words of the 
statute,S4 although in some jurisdictions it is suf¬ 
ficient to charge the offense in the language of the 
statute without setting out the facts evidencing 
them,S5 except where the charge relied on is gross 


Tenn.— T&ge v. Turcott, 167 S.W.Sd 
350, 179 Tenn. 491—^Brown v. 

Brown, 20 S.W.2d 1037, 159 Tenn. 
551. 

Garvey v. Garvey, 203 S.W.2d 
912, 29 Tenn.App. 291. 

(2) Purpose of rule providing that 
complaint in action for separation 
must specify particularly the nature 
and circumstances of defendant’s mis¬ 
conduct is to enable defendant prop¬ 
erly to prepare his defense and to 
guard against surprise at trial. 

N.T.—Schieman v. Schieman, 155 N. 
Y.S.2d 677. 

AUdgatlous held sufficient 

(1) Petition alleging remark of 
husband claimed to reflect on chasti¬ 
ty of wife and acts of husband in 
playing part of detective, thus sub¬ 
jecting wife to suspicion, was suffi¬ 
cient under Civ.Code art 138 par 3, 
to state cause of action for separa¬ 
tion from bed and board. 

La.—Schoeffner v. Schoeffner, 105 So. 
18, 158 La. 933. 

(2) Allegation to the effect that 
respondent turned libelant out of 
doors was held sufficient. 

Pa.—^Hendel v. Hendel, 7 Pa.Dist. & 
Co. 528, 18 Berks Co. 57. 

(3) A petition alleging that de¬ 
fendant falsely and maliciously rep¬ 
resented to her father that she was 
pregnant and that plaintiff was the 
father of the child, that defendant’s 
father and brother, by menaces, du¬ 
ress and intimidation consisting of 
threat of personal injury, forced 
plaintiff to marry defendant, and 
praying for divorce, was sufficient to 
state a cause of action. 

Ga.—Bryant v. Bryant, 14 S.E.2d 725, 
192 Ga. 114. 

(4) Other allegations held suffi¬ 
cient. 

Mich.—MacDonald v. MacDonald, 64 
N.W.2d 700, 339 Mich. 500. 

Tenn.—Garvey v. Garvey, 203 S.W.2d 
912, 29 Tenn.App. 291. 

Complaint in annulment action 
held to state cause of action for 
separation rather than for annul¬ 
ment. 

N.Y.—Longtin v. Longtin, 22 N.Y.S. 
2d 827. 

Action for separation 

(1) In wife’s action for separa¬ 
tion, complaint should allege partic¬ 
ular acts of misconduct with which 


husband is charged and set forth 
nature and circumstances and time 
and place of each act, but other facts 
showing general course of conduct on 
his part may also be alleged to sup¬ 
port main allegations. 

N.Y.—Purvin v. Purvin, 51 N.Y.S.2d 
492. 

(2) Where petition alleged infer- 
entially that the parties were living 
separate and apart, but was wholly 
wanting in any allegation of deser¬ 
tion by defendant or of any conduct 
on his part entitling the plaintiff to 
separate maintenance, the petition 
failed to state facts sufficient to con¬ 
stitute a cause of action. 

N.Y.—^Picciano v. Picciano, 65 N.Y. 
S.2d 410. 

(3) In absence of allegations that 
husband’s payment of three hundred 
dollars a month was inadequate, that 
wife did not violate the obligations 
of the marriage before the voluntary 
separation, and that her return to 
husband following separation was in 
good faith, and with intent to resume 
the marital relation and its obliga¬ 
tions and to carry them out in the fu¬ 
ture, cause of action for nonsupport 
was not stated, 

N.Y.—Rizzi V. Rizzi, 108 N.Y.S.2d 
324, 279 App.Div. 676. 

(4) A complaint alleging that wife 
agreed in domestic relations court 
to accept a specified amount for sup¬ 
port of wife and children constituted 
an allegation that, after agreement 
between the parties, the court en¬ 
tered an order that husband pay 
wife such amount for maintenance, 
and could not be construed as alleg¬ 
ing a separation agreement between 
the parties such as would preclude 
subsequent action by wife for decree 
of separation and permanent support. 
N.Y.—^Weimar v. Weimar, 26 N.Y.S. 

2d 343. 

(5) Complaint alleging that plain¬ 
tiff at time she left husband was in¬ 
capable of forming an intent to aban¬ 
don, and alleging nonsupport was 
sufficient. 

N.Y.—Sengstack v. Sengstack, 166 N. 
Y.S.2d 576, 7 Misc.2d 1012, affirmed 
169 N.Y.S.2d 487, 4 A.D.2d 1036. 

81.5 Cal.—Chernow v. Chernow, 276 
P.2d 622, 128 C.A2d 816. 

82. Del.—Jacobs v. Jacobs, 76 A.2d 
742, 6 Terry 544—^Jones v. Jones, 
189 A. 688, 8 W.W.Harr. 162. 

370 


W.Va.—Corpus Juris SeciuLdum quot* 
ed lu Bennett v. Bennett, 70 S.E 2d 
894, 899, 137 W.Va. 179. 

Imperfect statement 
A court has no right or power to 
proceed or act in suit for divorce 
where facts essential to its jurisdic¬ 
tion are not pleaded, but such rule 
has no application to a pleading 
which states a good cause for di¬ 
vorce but merely states it imperfect¬ 
ly. 

W.Va.—Bennett v. Bennett, 70 S.E 2d 
894, 137 W.Va. 179. 

Jurisdictional fact 
Allegation in bill of statutory 
cause or ground for divorce is a ju¬ 
risdictional fact essential to validity 
of divorce proceeding. 

Ala.—Darden v. Darden, 29 So.2d 409, 
249 Ala. 55. 

83. Md.—^Miller v. Miller, 138 A 
22, 153 Md. 213. 

83.6 Colo.—Berryman v. Berryman, 

172 P.2d 446, 115 Colo. 281. 

84. Kan.—^Pink v. Pink, 244 P.2d 184, 

173 Kan. 82. 

Mo.—Marolf v. Marolf, 177 S.W. 819, 
191 Mo. 239. 

Pike V. Pike, 193 S.W.2d 637, 239 
Mo.App. 655. 

19 C.J. p 108 note 20 [b]. 

85. Md.—Smith v. Smith, 140 A.2d 
58, 216 Md. 141—Etheridge v. Eth¬ 
eridge, 87 A. 497, 120 Md. 11. 

Nev.—Buaas v. Buaas, 147 P.2d 495, 
62 Nev. 232—^Nielsen v. Nielsen, 
38 P.2d 663, 55 Nev. 425. 

Ohio.—Slyh v. Slyh, App., 136 N.E.2d 
675. 

R.I.—Mumford v. Mumford, 13 R.I. 
19. 

19 C.J. p 109 note 24. 

Zileotiou to plead facts 
If party in divorce action elects 
not to plead cause of action in lan¬ 
guage of statute and pleads facts 
on which alleged cause of action is 
based, facts pleaded must be such 
as will sustain cause of action. 
Nev.—Buaas v. Buaas, 147 P.2d 495, 
62 Nev. 232. 

Purpose of statute 
The statute requiring petition in 
action for divorce to allege causes 
relied on in language of statute, and 
to furnish in bill of particulars a 
statement of facts relied on if de¬ 
sired by opposing party, was only 
intended to save parties from hav- 
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misbehavior and wickedness in violation of the mar¬ 
riage contract.86 Also it has been held that a bill 
is sufficient on demurrer if enough appears on its 
face to require answer and explanation by defend¬ 
ant,**^ and a defect consisting of a failure to specify 
the acts constituting the ground for divorce with 
sufficient certainty is cured by an answer raising no 
objection thereto,** unless the bill is so defective 
as to fail in setting out a legal cause for divorce.** 
It may be required that the complaint allege that the 
facts which constitute grounds for divorce existed 
for a specified period before the filing of the com- 
plaint.***5 

Foreign cause of action. Where a divorce may be 
granted to a resident for a cause of action arising 
in another state, provided the cause of action al¬ 
leged is recognized in the jurisdiction in which 
plaintiff resided at the time the cause of action 
arose, such recognition must be alleged.**-^* 

Impotency and physical incapacity. Where impo- 
tency is charged as a ground for divorce, the com¬ 
plaint must allege that the impotency existed at the 
time of the marriage,** and that it continues and ap¬ 
pears to be incurable,*! although it has been held 
that an allegation that defendant is impotent, speci¬ 
fying the particular character of the impotency, 
sufficiently charges that the defect is incurable, for 


DIVORCE § 108 

the reason that in a legal sense impotency is a 
permanent lasting inability.*^ So it has been held 
that nature and character of the impotency should 
be described,** although, according to some author¬ 
ities, a specific allegation as to the nature of the im¬ 
potency is not required.*^ 

Insanity, Under a statute providing that it is 
cause for divorce when the husband or wife has 
been adjudged to be feeble-minded, epileptic, or a 
chronic or recurrent insane person, and has been un¬ 
der the care of an institution for mental diseases 
for a prescribed period, the allegations of the com¬ 
plaint must show that defendants condition has 
continued until the time of the suit for divorce.*^-® 

Gross neglect of duty. When gross neglect is re¬ 
lied on as a cause for divorce, the complaint should 
state specifically and with reasonable certainty the 
facts and circumstances constituting the offense,*^ 
and where the offense consists of the husband’s neg¬ 
lect to provide for his wife the fact of his ability to 
provide must be alleged,** or it must be alleged that 
his inability is caused by his idleness, profligacy, or 
dissipation.**^ Where neglect, to constitute a 
ground for divorce, must have continued for a 
specified length of time, such continuance must ap¬ 
pear.**^-* 

Personal indignities. Where personal indignities 


ing scandalous matter alleged against 
them unless they made It necessary, 
and was not intended to relieve per¬ 
sons from stating the grounds on 
which they relied. 

Kan.—Marshall v, Marshall, 211 P.2d 
428, 168 Kan. 169. 

86. R.I.—^Walker v. Walker, 94 A. 
672—Brown v. Brown, 2 R.I. 381. 

87. Mich.—^Van Driele v. Van 

Driele, 25 N.W. 188, 58 Mich. 273. 

Demurrer to divorce pleading in gen¬ 
eral see infra § 117. 

88. Ala.—Holston v. Holston, 23 
Ala. 777. 

19 C.J. p 109 note 21. 

89. Wis.—Johnson v. Johnson, 4 
Wis. 135. 

89.5 Xn ITorth Carolina 

(1) Under the statute as amended 
in 1951 a complaint for divorce on 
grounds other than two years’ separa¬ 
tion must allege that the facts set 
forth as grounds for divorce have 
existed to the knowledge of the com¬ 
plainant for at least six months pri¬ 
or to the filing of the complaint. 
N.C.—Pruett v. Pruett, 100 S.E.2d 

296, 247 N.C. 13. 

(2) Formerly a similar statement 
was required to he made in an affida¬ 
vit accompanying the complaint, as 
discussed infra § 120. 


89.10 Del.—^Pfusch v. Pfusch, 75 A. 
2d 215, 6 Terry 380—^Doran v. Dor¬ 
an, 117 A. 24, 1 W.W.Harr. 568. 

90. Cal.—Hobbs v. Hobbs, 101 P. 22, 
10 C.A. 97. 

19 C.J. p 112 note 64. 

91. Conn.—Perris v. Ferris, 8 Conn. 
166. 

19 C.J. p 112 note 65. 

92. Mo.—^Kempf v. Kempf, 34 Mo. 

211 . 

93. Ill.—^Peipho v. Peipho, 88 Ill. 
438. 

19 C.J. p 112 note 67, 

94. Pa.—Luckenbach v. Luckenbach, 
39 Pa.Co. 520. 

A. C. V. B. C., 10 Wkly.N.C. 569. 

94.5 Del.—Jacobs v. Jacobs, 76 A.2d 
742, 6 Terry 544. 

Failure to aUege present insanity 
deprives the court of jurisdiction to 
appoint a commission to inquire into 
defendant’s sanity and to grant or 
deny a divorce. 

Del.—Jacobs v. Jacobs, supra. 

95. Cal.—^Devoe v. Devoe, 51 C. 543. 
19 C.J. p 113 note 69. 

Allegations held sufficient 
Kan.—Pink v. Pink, 244 P.2d 184, 173 
Kan. 82. 

Allegations held insufficient 

(1) A bill alleging that husband 
neglected his marital duties to wife, 
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and failed to contribute sufficient 
funds to maintain home, and refused 
to repay money lent by wife for use 
in his business, and harassed wife 
without cause, and spent money on 
other women, was insufficient to state 
ground for divorce. 

Fla.—Bragg v. Bragg, 188 So. 335, 137 
Fla. 341. 

(2) An allegation of wife’s libel 
for divorce that husband, “being of 
sufficient ability, did not provide 
suitable support for libelant,” was 
insufficient to comply with statutory 
requirement that “husband, being of 
sufficient ability, grossly or wantonly 
and cruelly refuses or neglects to 
provide suitable maintenance.” 

Mass.—^Rubinstein v. Rubinstein, 66 
N.E.2d 793, 319 Mass. 568. 

AUegatloxi of statutory ground 
without facts held sufficient. 

Ohio.—^Ridgeway v. Ridgeway, App., 
118 N.E.2d 845, appeal dismissed 
120 N.E.2d 719, 162 Ohio St 119, 
certiorari denied 75 S.Ct. 531, 348 
U.S. 971, 99 L.Ed. 756, rehearing de¬ 
nied 76 S.Ct 658, 348 U.S. 926, 9? 
L.Ed. 1256. 

96. Wis.—Ward v. Ward, 20 Wis. 
252. 

97. Cal.—^Devoe v. Devoe, 51 C. 643. 

97A Mont—Shaw v. Shaw, 208 P-2d 
514, 122 Mont 593. 
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are relied on as a ground for divorce, the particular cause,but such cause need not be specified.4.io 
indignities complained of should be specifically set Where the statute specifies voluntary separation, a 
out^S However, allegations which are merely con- complaint showing that the separation was not vol- 
clusions based on the statute are sufficient to support untary during at least part of the period is insuf- 
a decree, in the absence of a motion to make more ficient.^*i5 

specific, if ^evidence as to specific acts or facts is ungovernable temper. Where a di- 

in ro uced. vorce is sought on the ground of violent and un- 

Habiiual drunkenness. A complaint alleging in- governable temper, the complaint must allege facts 
temperance in the language of the statute is suf- from which the court can determine whether such 
ficient without alleging the different acts of intoxi- temper exists,^ and, if the statute authorizes divorce 
cation but a charge which is not substantially only for habitual indulgence in such a temper, habit- 

equivalent to the ground specified by the statute is ual indulgence must be alleged.® It must also be 

insufficient,1-0 and it has been held that the ultimate alleged that such temper was indulged in directly 

facts, that is, the effect of the misconduct on com- toward complainant,*^ and facts showing that it will 

plainant, must be alleged.^ It is not necessary that so affect complainant’s safety, health, or personal 
the charge be in the exact language of the statute,® comfort as to make the performance of marital du- 
and it is permissible to allege addiction to the use ties impossible must be alleged.® 
of drugs or narcotics as an additional, cumulative 
fact tending to intensify the charge of habitual Adultery 

drunkenness.^ Adultery must be specifically and positively alleged 

. j certainty as to time, place, and person that 

reparation for prescribed period. Where sepa- the defendant may know the charge he Is called on to 

ration of the parties for a prescribed period is a 

ground for divorce the complaint may set forth the Adultery must be specifically and positively al- 
cause of the separation, by alleging that it was by leged and with such certainty that defendant may 
mutual consent, abandonment, or some other know the charge he is called on to meet.® However, 

justify the granting- of a divorce or 
changing of custody of the child. 

Mo.—Hess V. Mess, 113 S.W.2d 139, 

232 Mo.App. 825. 

99. Ark.—Alston v. Alston, 74 S.W. 

2d 239, 189 Ark. 525. 

1. Ala.—MacMahon v. MacMahon, 54 
So. 165, 170 Ala. 338. 

N.C.—Best V. Best, 44 S.E.2d 214, 228 
N.C. 9. 

19 C.J. p 113 note 72. 

Allegations held sufficient 
Ala.—Brown v. Brown, 121 So. 386, 

219 Ala. 104. 

Ill.—^Vesolowski v. Vesolowski, 85 N. 

E.2d 696, 403 Ill. 284. 

Utah.—MacDonald v, MacDonald, 236 
P.2d 1066, 120'Utah 573. 

Time of addiction 

(1) It must be alleged that re¬ 
spondent became addicted to drunk¬ 
enness after marriage. 

Ala.—Russell v. Russell, 24 So.2d 

124, 247 Ala. 284. 

(2) Allegation that respondent be¬ 
came addicted to habitual drunken¬ 
ness after marriage is equivalent to 
allegation that he is still so addicted 
when bill is filed. 

Ala.—^Meares v. Meares, 56 So. 2d 661, 

256 Ala. 596—^McCary v. McCary, 45 
So.2d 292, 263 Ala. 468—Brown v. 

Brown, 121 So. 386, 219 Ala. 104. 

19 C.J. p 113 note 72 £a]. 

lA Ill.—^Morrow v. Morrow, 145 N. 

E.2d 381, 15 Ill.App.2d 109. 
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Continual and habitual use of in¬ 
toxicating beverages alleged in com¬ 
plaint was insufficient. 

Ill.—Morrow v. Morrow, supra. 

2. Cal.—^Hubbell v. Hubbell, 9 P. 664, 
7 C.A. 661. 

3. Mo.—^Wallace v. Wallace, App., 
194 S.W. 523. 

4. Ala.—^Moor v. Moor, 99 So. 316, 
211 Ala. 56. 

4.5 N.C.—Young v. Young, 34 S.E. 

2d 154, 225 N.C. 340. 

4.10 N.C.—Taylor v. Taylor, 33 S.E. 
2d 492, 225 N.C. 80. 

4.15 Md.—^Ashman v. Ashman, 94 A. 
2d 257, 201 Md. 445. 

5. Fla.—Seddon v. Seddon, 89 So. 

348, 82 Fla. 48. 

19 C.J. p 113 note 76. 

6. Fla—^Kellogg v. Kellogg, 111 So. 
637, 93 Fla. 261. 

7- Fla.—Taylor v. Taylor, 58 So. 

238, 63 Fla. 659—^Phelan v. Phelan, 
12 Fla 449. 

8. Fla.—Taylor v. Taylor, 58 So. 

238, 63 Fla. 659—Hickson v. Hick¬ 
son, 45 So. 474, 54 Fla. 556. 

19 C.J. p 113 note 77. 

9. Ala.—^Kelly v. Kelly, 113 So. 613, 
216 Ala. 464. 

Iowa.—Corpus Juris quoted iu Poole 
V. Poole, 266 N.W. 653, 668, 221 

Iowa 1073. 

La—Simon v. Duet, 148 So. 260, 177 
La 337. 


98. Ark.—^Alston v. Alston, 74 S.W. 

2d 239, 189 Ark. 525. 

N.C.—Pearce v. Pearce, 35 S.E.2d 
636, 226 N.C. 571. 

Pa.—Mosher v. Mosher, 27 A.2d 448, 
149 PaSuper. 422. 

Banks v. Banks, Com.Pl., l Cumb. 
L.J. 124—Crain v. Crain, Com.Pl., 
55 Dauph.Co. 89—Proctor v. Proc¬ 
tor, Com.Pl., 33 Del.Co. 33. 

Indignities alleged generally and spe¬ 
cifically 

Mo.—Wirthman v. Wirthman, 39 S. 
W.2d 404, 225 Mo.App. 692. 

Allegations held sufficient 

(1) In general. 

Mo.—State ex rel. Kennedy v. Hogan, 
267 S.W. 619, 306 Mo. 680. 

McManama v. McManama, App., 
216 S.W.2d 97—Hess v. Hess, App., 
183 S.W.2d 660—Pickrel v. Pickrel, 
App., 86 S.W.2d 336—Trigg v. 
Trigg, 41 S.W.2d 583, 226 Mo.App. 
284—Douglass v. Douglass, 28 S. 
W.2d 398, 224 Mo.App. 485. 

(2) Allegations of desertion were 
sufficient to authorize divorce on 
ground of indignities. 

Mo.—Smiley v. Smiley,. App., 207 S. 
W.2d 862. 

Xn second action 

A spouse seeking a divorce on 
ground of indignities of other spouse, 
filed subsequent to decree for other 
spouse in former suit on same 
grounds, must allege new facts aris¬ 
ing subsequent to former decree to 
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it is not necessary that the word ‘"adultery” be 
used,i® and it is not essential that adultery be de¬ 
fined with the certainty required in an indictment for 
that offense.^^ Also a general charge may be suf¬ 
ficient, when founded on the pregnancy of defend¬ 
ant without access of plaintiff ,12 or on the existence 
of a venereal disease contracted since the mar- 

riage.i2 

Where divorce is sought on the ground of adul¬ 
tery, it has been held that charges of cruelty in the 
petition should be stricken out as impertinent,^^ and 
the conduct of plaintiff in making outrageous and 
unsupported charges is censurable.i^ 

Time and place. The time and place of the of¬ 
fense should be alleged with sufficient particularity 
to enable defendant to prepare his defense,^® and 
the allegations must show that adultery was com¬ 
mitted after the marriage.i®-^ However, a com¬ 
plaint alleging adultery with a named person at 
times and places unknown, and in the alternative 
with various persons at times and places unknown. 
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has been held sufficientA6*i<> It has also been held 
sufficient to allege the month and year without 
the exact day,i7 especially where the place and 
name of the corespondent are set forth.i® 

The cases are not entirely harmonious as to the 
particularity with which the place should be desig¬ 
nated. Thus it has been held that an allegation that 
the offense was committed in a certain named city 
is not sufficient,!® and, although it has been held that 
the street and number need not be alleged,^® it has 
been held that the place should be named as a speci¬ 
fied house or the like;2i and, if the house is not 
known, reference should be made to the particular 
nature of the proof by which the allegation as to 
the place of adultery is to be supported,22 or an aver¬ 
ment should be made that the place is unknown and 
that complainant was unable to obtain information 
after having attempted so to do.23 

Other authorities, however, hold that it is suf¬ 
ficient to allege that adultery was committed vrith a 
certain person in a certain city and with other per- 


Pa.—^Knauss v. Knauss, Com.PL, 22 
Leh.L.J. 540. 

19 C.J. p 109 note 28. 

AUegrations held snfflclent 
Fla.—Simmons v. Simmons, 165 So. 
45, 122 Pla. 325. 

Iowa.—Rutherford v. Rutherford, 297 
N.W. 259, 230 Iowa 298. 

N.Y,—Hoifman v. Hoffman, 187 N.T. 
S. 141, 195 App.Div. 596, reversed 
on other grounds Hofmann v. Hof¬ 
mann, 133 N.E. 450, 232 N.T. 215. 
N.D.—King V. King, 209 N.W. 969, 54 
N.D. 475. 

Va.—Bennett v. Bennett, 47 S.B.2d 
312, 187 Va. 631. 

AUegations held insufficient 
Va.—Haskins v. Haskins, 41 S.B.2d 
25, 185 Va. 1001. 

Evidentiary matter 
Where allegations In bill for di¬ 
vorce charged wife with commis¬ 
sion of adultery with certain party 
on a particular occasion at a particu¬ 
lar place, fact that there were allega¬ 
tions of evidentiary matter relating 
to such charge did not militate 
against such charge, since such evi¬ 
dentiary matter was surplusage. 

Ala.—Sapp V. Sapp, 20 So.2d 710, 246 
Ala. 415. 

Mere hearsay held insufficient 
Ala.—Rambo v. Rambo, 16 So. 2d 4, 
245 Ala. 98. 

10. Ark.—Nance v. Nance, 292 S.W. 
2d 74, 226 Ark. 682. 

Ky*—Coleman v. Coleman, 76 S.W.2d 
593, 266 Ky. 630. 

Eiving and cohabiting with 

Petition, alleging that husband 
went to live with, and cohabited 


with, another woman, was held to 
authorize divorce, since allegations 
were equivalent to charge of adul¬ 
tery. 

Ky.—Coleman v. Coleman, 76 S.W.2d 
593, 256 Ky. 530. 

11. Pa.—Richardson v. Richardson, 

8 Pa.Dist. 242. 

12. La.—^Pried v. Popovitch, 107 So. 
582, 160 La. 809. 

19 C.J. p 109 note 30. 

13. La.—Fried v. Popovitch, supra. 
19 C.J. p 109 note 31. 

14. N.J.—Pullen v. Pullen, Ch., 1 A. 
896. 

N.T.—^Monroy v. Monroy, 1 Edw. 382. 

15. N.J.—Cartan v. Cartan, 116 A. 
353, 93 N.J.Eq. 175. 

16. Ala.—Corpus Juris cited in Bou- 
ney v. Bouney, 97 So. 141, 210 Ala. 
101 . 

Ga.—Cottingham v. Cottingham, 117 
S.E. 376, 155 Ga. 469. 

19 C.J. p 109 note 32. 

Reasonable certainty 
An amendment to petition in di¬ 
vorce suit, alleging adultery of de¬ 
fendant anterior to suit, should state 
with reasonable certainty times and 
places of the alleged adulterous acts 
or show why such allegations could 
not be made. 

Ga.—Newton v. Newton, 27 S.E.2d 
31, 196 Ga. 622. 

AUegations held sufficient 
Ala. — Sapp V. Sapp, 20 So.2d 710, 246 
Ala. 415. 

Md.—^Darner v. Darner, 146 A. 179, 
167 Md. 97. 

Njr. —Brown v. Brown, 172 A. 378, 
116 N.J.Eq. 49. 
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16.5 Ala.—Rambo v. Rambo, 16 So. 
2d 4, 245 Ala. 98. 

16.10 Ala.—^Russell v. Russell, 98 
So.2d 408, 266 Ala. 587. 

17. N.J.—Scheffling v. Scheffling, 15 
A. 577, 44 N.J.Ea. 438. 

18. Del.—^Addicks v. Addicks, 41 A. 
78, 15 Del. 338. 

19 C.J. p 110 note 34. 

19. N.Y.—Heyde v. Heyde, 6 N.Y. 
Super. 692. 

Gridley v. Gridley, 7 N.Y.Civ. 
Proc. 215. 

20. Tenn.—^Evans v. Evans, Ch.App., 
57 S.W. 367. 

21. N.Y.—Cardwell v. Cardwell, 12 
Hun 92. 

19 C.J. p 110 note 37. 

Acts outside state 

Allegations of complaint in divorce 
action as to defendant’s acts of adul¬ 
tery outside state must be specific 
as to dates, times of day, and not 
only premises, but places therein, 
where acts were committed. 

N.Y.—Berger v. Berger, 123 N.Y.S. 
2d 188. 

22. N.Y.—Pramagiori v. Pramagiori, 
30 N.T.Super. 302. 

23. N.T.—Mitchell v. Mitchell, 61 N. 
Y. 398. 

Woog V. Woog, 69 N.Y.S. 555, 58 
App.Dlv. 620. 

Bill held sufficient 
A bill alleging that defendant wife 
committed adultery with named par¬ 
ties at times and places unknown to 
plaintiff was held sufficient. 

Ala.—^Bouney v. Bouney, 97 So. 141, 
210 Ala. 101. 
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sons in houses of ill fame in specified cities,and 
even to allege that the adultery was committed in 
the county in a specified year with a named person.^s 

Name of particeps criminis. By the weight of au¬ 
thority the name of the person with whom the al¬ 
leged adultery was committed should be stated if 
known to complainant,26 and if unknown that fact 
should be stated,27 and he or she should be described 
with all the particularity possible, under rules of 
court so providing,28 and the time, place, and cir¬ 
cumstances should be alleged with sufficient certain¬ 
ty to identify the offense,29 where that can be 
done.26 According to some authorities, however, 
the name of the person with whom the alleged adul¬ 
tery was committed need not be stated unless rea- 
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sonable certainty in the pleading cannot be other¬ 
wise obtained.®^ 

c. Cruelty 

Generally the particular facts relied on as constituting, 
cruelty should be set forth in detail with reasonable cer¬ 
tainty as to time and place. 

Cruelty or extreme cruelty within the meaning of 
the statute must, of course, be alleged where a di¬ 
vorce is sought on this ground,22 but an allega¬ 
tion that defendant has been guilty of cruelty or ex¬ 
treme cruelty in the language of the statute gener¬ 
ally is not sufficient; the particular facts relied on 
as constituting the cruelty should be set forth in de- 
tail,22 unless it is otherwise provided by the stat- 


24. N.J.—Noel v. Noel. 24 N.J.Ea. 
137. 

Pa.—Realf v. Realf. 77 Pa. 31. 

19 C.J. p 110 note 40. 

25. Ill.—^Hawes v. Hawes. 33 Ill. 
286. 

26. Ill.—Field v. Field, 149 N.E. 767, 
319 Ill. 268. 

La.—Coston v. Coston, 200 So. 474, 
196 La. 1095—Shipp v. Shipp, 165 
So. 189, 183 La. 1025. 

Pa.—Young v. Young, Com.Pl., 29 
Erie Co. 265. 

19 C,J. p 110 note 42. 

False statement of Ignorance 

Where petition falsely states that 
name of alleged particeps criminis is 
unknown, petitioner will be denied 
decree and petition dismissed. 

N.J.—^Zearfoss v. Zearfoss, 164 A. 
893, 112 N.J.Bq. 630, 

27. Ill.—Field v. Field, 149 N.E. 757, 
319 Ill. 268. 

La.—Corpus Juris cited in Shipp v. 
Shipp, 165 So. 189, 190, 183 La. 
1025. 

19 C.J. p 110 note 43. 

Allegations held sulKcient 
Ala.—^Hillhouse v. Hillhouse, 131 So. 
441, 222 Ala. 146—Wakefield v. 
Wakefield, 116 So. 685, 217 Ala. 
617. 

Ga.—Cottingham v. Cottingham, 117 
S.E. 376, 155 Ga. 469. 

Idaho.—Rice v. Rice, 267 P. 1076, 46 
Idaho 418. 

N.Y.—Lorenzo v. Lorenzo, 197 N.Y.S. 
474, 203 App.Div. 686. 

2& N.J.—Gray v. Gray, 123 A. 361, 
95 N.J.Ch. 561. 

Side not complied with 

In petition for divorce, an allega¬ 
tion that defendant committed adul¬ 
tery with a person named M, accord¬ 
ing to the petitioner's information, 
but if such person was not named M, 
then it was committed with a per¬ 
son whose name was unknown, was 
not a compliance with Court Rules, 
rule 269, requiring statement of the 


name of the person if known, and, i 
if not known, his description. 

N.J.—Gray v. Gray, supra. 

29. Mich.—Shoemaker v. Shoemaker, 
20 Mich. 222. 

19 C.J. p 110 note 44. 

30- N.Y.—Mitchell v. Mitchell, 61 
N.Y. 398. 

31. Miss.—^Farr v. Farr, 34 Miss. 
597, 69 Am.D. 406. 

19 C.J. p 110 note 46. 

32. Fla.—Coslick v. Coslick, 168 So. 
847, 124 Fla. 511. 

Mont.—Corpus Juris Secundum quot¬ 
ed in Crenshaw v. Crenshaw, 182 
P.2d 477, 485, 120 Mont. 190. 

Neb.— Corpus Juris Secundum quoted 
in Dier v. Dier, 4 N.W.2d 731, 734, 
141 Neb. 685. 

N.Y.—Higley v. Higley, 12 N.Y.S.2d 
107, 257 App.Div. 61. 

Tex,—^Yaw v. Yaw, Civ.App., 81 S.W. 
2d 266—^Williams v. Williams, Civ. 
App., 72 S.W.2d 668. 

Utah.—Cordner v. Cordner, 61 P.2d 
601, 91 Utah 466, rehearing denied 
64 P.2d 828, 91 Utah 474. 

19 C.J. p 110 note 47 [b]. 

False charges 

(1) Allegation of false charge of 
adultery is not, standing by itself 
and alone, sufficient to entitle hus¬ 
band to divorce as for cruelty. 

Tex.—Radford v. Radford, Civ.App., 
42 S.W.2d 1060. 

(2) However, in a number of in¬ 
stances pleadings have been held 
sufficiently to state cause for divorce 
on grounds of cruelty where defend¬ 
ant was charged, among other things, 
with having made false charges and 
accusations against plaintiff. 

Fla.—^Walker v. Walker, 182 So. 274, 
132 Fla. 681. 

Ga.—Smith v. Smith, 145 S.E. 63, 167 
Ga. 98. 

Mont.—^Putnam v. Putnam, 282 P. 
855, 86 Mont. 135. 

N.Y.—Generous v. Generous, 99 N. 
Y.S.2d 416, 197 Misc. 651. 
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Solomon v. Solomon, 20 N.Y.S. 
2d 733, reversed on other grounds 
23 N.Y.S.2d 471, 260 App.Div. 869. 
Tenn.—^Parks v. Parks, 11 S.W.2d 
680, 158 Tenn. 91. 

Treatment so as to injure health 
or endanger reason, which is a sep¬ 
arate ground from extreme cruelty, 
may be properly alleged even though 
the allegation specifies that defend¬ 
ant was guilty of such treatment by 
means of acts of extreme cruelty. 
N.H.—Geers v. Geers, 63 A.2d 244, 95 
N.H. 316. 

33. Ala.—^Hillhouse v. Hillhouse, 131 
So. 441, 222 Ala. 146. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196. 

Mich.-De Vuist v. De Vuist, 199 N. 

W. 229, 228 Mich. 454. 

Mont.—Corpus Jtiris Secundum quot¬ 
ed in Crenshaw v. Crenshaw, 182 
P.2d 477, 485, 120 Mont. 190. 
Neb.—Killip v. Killip, 57 N.W.2d 147, 
156 Neb. 573—^Peterson v. Peter¬ 
son, 46 N.W.2d 126, 153 Neb. 727— 
Corpus Juris Secundum quoted in 
Dier v. Dier, 4 N.W.2d 731, 734, 141 
Neb. 685. 

N.C.—Brewer v. Brewer, 153 S.B. 
163, 198 N.C. 669. 

Pa.—Smock v. Smock, 1 Pa.Dist. & 
Co. 426. 

Tenn.—Stargel v. Stargel, 107 S.W. 
2d 520, 21 Tenn.App. 193—Beard v. 
Beard, 3 Tenn.App. 392. 

19 C.J. p 110 note 47. 

Acts of cruelty after condonation 
Wife’s petition, seeking divorce on 
ground of cruel treatment, which al¬ 
leged that after previous acts of 
cruel treatment husband at time he 
left wife committed an act of cruel 
treatment “by damning” and curs¬ 
ing her with like language, leaving 
her in an unfit place to live, in an ill 
state of mind and body, and telling 
her that he would live with her no 
longer and was through with her for¬ 
ever, was sufficient as against de¬ 
murrer, even if wife’s living with 
husband after alleged previous acts 
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ute governing the particular proceeding.34 
However, every act complained of need not he 
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specifically described; it is enough if sufficient facts 
are alleged to establish legal cruelty as a ground for 
divorce,and the exact language of the statute need 


of cruel treatment amounted to a 
condonation. 

—^Allen v. Allen, 22 S.E.2d 136. 

194 Ga. 591. 

JShaJjUjiS^ defendant to meet cbargre 
In an action for divorce based on 
extreme cruelty, pleader should set 
forth alleged act or acts of extreme 
cruelty with sufficient particularity 
as to enable defendant to meet charge 
or charges. 

N.J.—Wheeler v. Wheeler, 137 A.2d 
84, 48 N.J.Super. 184. 

Allegations held insufficient 
Ala.—Burleson v. Burleson, 92 So.2d 
6, 265 Ala. 419—^Henson v. Henson, 
73 So.2d 100, 261 Ala. 63—^Marcum 

V. Marcum, 69 So.2d 670, 260 Ala. 
197—Hillhouse v. Hillhouse, 131 
So. 441, 222 Ala. 146. 

ria.—^Kellogg V. Kellogg, 111 So. 637, 
93 Fla. 261. 

Ga.—Gay v. Gay, 96 S.E.2d 271, 212 
Ga. 794—Cottingham v. Cotting- 
ham, 117 S.E. 376, 155 Ga. 469. 
Iowa.—^Bowen v. Bowen, 258 N.W. 
882, 219 Iowa 550. 

Ky.—Tabers v. Tabers, 242 S.W. 584, 

195 Ky. 596. 

La.—^Keir v. Digby, 116 So. 711, 166 
La. 92. 

Mont.—Crenshaw v. Crenshaw, 182 
P.2d 477, 120 Mont. 190. 

Tex.—^Flnn v. Finn, Civ.App., 185 S. 

W. 2d 579—Swartz v. Swartz, Civ. 
App., 76 S.W.2d 1071—Stephens v. 
Stephens, Civ.App., 281 S.W. 1096 
—Snyder v. Snyder, Civ.App., 279 
S.W. 897—^Barle v. Earle, Civ.App., 
268 S.W. 232. 

Va.—^Haskins v. Haskins, 41 S.E.2d 
25, 185 Va, 1001. 

W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

Allegations of desertion and cruelty 
distingruished 

Allegations that husband ordered 
wife to go to her home, and published 
a notice that he would not be re¬ 
sponsible for debts contracted by her, 
were allegations of desertion, not 
cruelty. 

Colo.—Oates v. Oates, 210 P. 325, 72 
Colo. 195. 

34. Cal.—^Dunasky v. Dunasky, 295 
P.2d 896, 140 C.A.2d 818—Heller v. 
Heller, 199 P.2d 44, 88 C.A.2d 603. 
Mont.— Corpus Juris Secundum QL^iot- 
ed in Crenshaw v. Crenshaw, 182 
P.2d 477, 485, 120 Mont. 190. 

Neb.— Corpus Juris Secundum (loot¬ 
ed in Dier v. Dier, 4 N.W.2d 731, 
734, 141 Neb. 685. 

Nev.—Olszowy v. Olszowy, 197 P.2d 
701, 65 Nev. 386—Nielsen v. Niel- 
• sen, 38 P.2d 663, 55 Nev. 425. 
Allegations held sufficient 
Allegation in husband’s complaint 
that wife had treated husband since 


marriage with extreme cruelty, and - 
that acts of extreme cruelty w’ere 
without provocation and caused hus¬ 
band mental pain, were sufficient to 
charge extreme cruelty. 

Nev.—Buaas v. Buaas, 147 P.2d 495, 
62 Nev. 232. 

Allegations held insufficient 
Although statute expressly author¬ 
ized complaint to state grounds for 
divorce in words of statute, allega¬ 
tions that wife did too much work, 
was overworked, and that husband 
did not appreciate her efforts, but 
expected her to do more work, did 
not charge husband with extreme 
cruelty justifying divorce under stat¬ 
ute. 

Nev.—^Nielsen v. Nielsen, 38 P.2d 663, 
55 Nev. 425. 

35. Ala.-~Colburn v. Colburn, 89 So. 
2d 531, 265 Ala. 22—Taylor v. Tay¬ 
lor, 55 So.2d 201, 256 Ala. 447— 
Walling V. Walling, 45 So.2d 6, 253 
Ala. 337—Weems v. Weems, 43 So. 
2d 397, 253 Ala. 205—Campbell v. 
Campbell, 41 So.2d 185, 252 Ala. 
487—^Roberts v. Roberts, 24 So.2d 
136, 247 Ala. 302—Tidmore v. Tid- 
more, 16 So.2d 319, 245 Ala. 149— 
Stephens v. Stephens, 170 So. 767, 
233 Ala. 178—Sharp v. Sharp, 161 
So. 709, 230 Ala. 539—Brown v. 
Brown, 121 So. 386, 219 Ala. 104— 
Hudson V. Hudson, 85 So. 282, 204 
Ala. 75. 

Ark.—^Leonard v. Leonard, 138 S.W.2d 
784, 200 Ark. 1189. 

Cal.—Stitt V. Stitt, 65 P.2d 1297, 8 
C.2d 450—^Harman v. Harman, 247 
P. 194, 198 C. 695. 

Mergenthaler v. Mergenthaler, 
160 P.2d 121, 69 C.A.2d 525—Thoele 
V. Thoele, 282 P. 1001, 102 C.A. 387. 
Colo.—^Radovich v. Radovich, 269 P. 
22, 84 Colo. 250. 

Fla.—O’Neill v. O’NeUl, 26 So.2d 337, 
157 Fla, 513—^Warren v. Warren, 15 
So.2d 606, 153 Fla. 704—Baldwin v. 
Baldwin, 9 So.2d 717, 151 Fla. 341 
—^Ramsay v. Ramsay, 193 So. 759, 
141 Fla. 665—^Troeger v. Troeger, 
175 So. 794, 128 Fla. 806—Gratz v. 
Gratz. 173 So. 442, 127 Fla. 605— 
Roebling v. Roebling, 161 So. 715, 
119 Fla. 768. 

Ga.—Gay v. Gay, 96 S.E.2d 271, 212 
Ga. 794—^Anglin v. Anglin, 76 S.E. 
2d 498, 209 Ga. 823—^Brant v. Brant, 
71 S.E.2d 209, 209 Ga. 161—Cara- 
wan V. Carawan, 46 S.E.2d 588, 203 
Ga. 325—^Holcombe v. Holcombe, 27 
S.E.2d 687, 197 Ga. 105—Cohen v. 
Cohen, 22 S.E.2d 132, 194 Ga. 673— 
Duke V. Duke, 181 S.E. 161, 181 
Ga. 21—^Westberry v. Westberry, 
159 S.E. 671, 173 Ga. 42—Duren v. 
Duren, 147 S.B. 74, 168 Ga. 76— 
Wilkinson v.-Wilkinson, 125 S.E. 
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’ 856, 159 Ga. 332—Phinizy v. Phini- 
zy. 114 S.B. 185, 154 Ga, 199. 
Idaho.—^Jordan v. Jordan, 275 P.2d 
669, 75 Idaho 512—^Beckstead v. 
Beckstead, 299 P. 339, 50 Idaho 556 
—Simonton v. Simonton, 236 P. 863, 
40 Idaho 751, 42 A.L.R. 1363. 

Ill.—Dunivant v. Dunivant, 125 N.E. 

2d 836, 5 Ill.App.2d 481. 

Ind.—Reed v. Reed, 103 N.B. 324, 180 
Ind. 511. 

La.—Trautman v. Krauss, 105 So. 
376, 159 La. 371—Boehm v. Kelly, 
97 So. 38. 153 La. 1054. 

Mich.—Hollway v. Hollway, 73 N.W. 

2d 833, 344 Mich. 304. 

Mont.—Shuey v. Shuey, 290 P.2d 1100, 
129 Mont. 549—^Kerrigan v. Kerri¬ 
gan, 139 P.2d 533, 115 Mont. 136 
—^Wolz V. Wolz, 102 P.2d 22, 110 
Mont. 458—^Bickford v. Bickford, 
22 P.2d 306, 94 Mont. 314. 

Nev.—^Morris v. Morris, 258 P. 232, 
50 Nev. 298—Black v. Black, 228 P. 
889, 48 Nev. 220. 

N.C.—Bateman v. Bateman, 61 S.E.2d 
909, 232 N.C. 659, reversed on oth¬ 
er grounds 64 S.B.2d 156, 233 N.C. 
367. 

Or.—Arndt v. Arndt. 30 P.2d 1, 146 
Or. 347—Noble v. Noble, 190 P. 
1061, 97 Or. 497. 

Tenn.—Brown v. Brown, 20 S.W.2d 
1037, 159 Tenn. 551. 

Clardy v. Clardy, App., 136 S.W. 
2d 526, 23 Tenn.App. 608—Stargel 
V. Stargel, 107 S.W.2d 520, 21 Tenn. 
App. 193. 

Tex.—Sloan v. Sloan, Civ.App., 228 
S.W. 2d 294—^Pavell v. Pa veil, Civ. 
App., 168 S.W.2d 288—Parker v. 
Parker, Civ.App., 165 S.W.2d 926 
—^Day V. Day, Civ.App., 142 S.W. 
2d 394—McGinness v. McGinness, 
Civ.App.. 126 S.W.2d 673—Radford 
V. Radford, Civ.App., 42 S.W.2d 
1060—^Arendale v. Arendale, Civ. 
App., 22 S.W.2d 1080—McCullough 
V. McCullough, Civ.App., 20 S.W. 2d 
224, certified questions answered 
36 S.W.2d 459, 120 Tex. 209, and 
rehearing denied, Civ.App., 39 S.W. 
2d 105—Daniel v. Daniel, Civ.App., 
16 S.W. 2d 303—Cay wood v. Cay- 
wood, Civ.App., 290 S.W. 889— 
Strickland v. Strickland, Civ.App., 
276 S.W. 796—Ciulla v. Ciulla, Civ. 
App., 253 S.W. 643—Ellis v. Ellis, 
Civ.App., 261 S.W. 287—^Erwin v. 
Brwin, Civ.App., 231 S.W. 834. 
Utah.—^Johnson v. Johnson, 152 P.2d 
426, 107 Utah 147. 

Va.—Griffin v. Griffin, 32 S.B.2d 700, 
183 Va. 443. 

W.Va.—^Finnegan v. Finnegan, 58 S. 

B.2d 694.134 W.Va. 94. 

Wis.—^Hirchert v. Hirchert, 11 N.W. 
2d 157, 243 Wis. 619—Hannon v. 
Hannon, 284 N.W. 499, 230 Wis. 620. 
19 C.J. p 111 note 48. 
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not be followed.^® Also it has been held that in the 
absence of statutory requirement it is not necessary 
to allege that the parties have lived separate and 
apart,-37 but such an allegation has also been held 
essential.ss 

On the other hand, it has been held that allega¬ 
tions of cruelty in the general language of the stat¬ 
ute state a cause of action,39 sufficient to authorize 
the introduction of evidence and the entry of a di¬ 
vorce decree,^® good against a general demurrer, 
and that the bill should not be dismissed where no 
appearance or answer is filed on behalf of defend¬ 
ant, or where there is no motion to make the allega¬ 
tion more specific.^^ 

Where long-continued ill treatment in various 
forms is alleged, the cause of action asserted must 
be measured by the force and effect of all the sev¬ 
eral matters alleged when considered in the aggre¬ 


gate and in their natural sequence,^^ and a bill 
which relies on a general course of conduct may be 
sufficient even though it recites some specific 
acts.4®-5 

It is not impertinent in a suit for separation based 
on cruelty to allege acts of violence and misconduct. 
on the part of defendant toward complainant’s chil¬ 
dren and other members of his family.44 j^as 
been held, however, that in such an action the bill 
should not contain charges of adultery ;46 but there 
is also authority to the contrary.^6 

Time and place. The acts of cruelty should be al¬ 
leged with reasonable certainty as to time and 
place,^*^ and want of definiteness in this regard has 
been held to render the pleading vulnerable to spe¬ 
cial exceptions,^^ although not subject to a gen¬ 
eral demurrer.49 The exact day and place of the 
occurrence of each particular act, however, need not 


XUnstrative occiirreiiees 

Fact that complaint in divorce ac¬ 
tion stated that occurrences set out 
therein were not meant to be exclu¬ 
sive but were merely Illustrative did 
not render complaint indefinite and 
uncertain. 

Idaho.—Jordan v. Jordan* 276 P.2d 
669, 75 Idaho 512. 

Allesration. that husband refused to 
discipline son for assaults upon wife 
was held to state cause of action as 
allegration that defendant made the 
acts of the son his own by subse¬ 
quent approval, especially where 
counterclaim alleged that assaults 
upon wife were justifiable, 

Utah.—Schuster v. Schuster, 63 P.2d 
428, 88 Utah 257. 

Oeneral nature of acts relied on 
should be alleged. 

Ala.—Smith v. Smith, 73 So.2d 638, 
261 Ala. 204—Harris v. Harris, 54 
So.2d 291, 256 Ala. 192. 

What constitutes physical cruelty 
under divorce laws is a matter of 
proof rather than allegation. 

S.C.—^Lyon v. Lyon, 86 S.B.2d 606, 
227 S.C. 26. 

3& Ala.—Littleton v. Littleton, 139 
So. 335, 224 Ala. 103. 

Cal.—^Keener v. Keener, 116 P.2d 1, 
18 C.2d 445. 

McCahan v. McCahan, 190 P. 460, 
47 C.A. 176. 

Colo.—^Heiny v. Heiny, 211 P. 103, 72 
Colo. 367. 

Kan.—Fink v. Fink, 244 P.2d 184, 173 
Kan. 82. 

19 C.J. p 111 note 49. 

37. Ala.—Chamberlain v. Chamber- 
lain, 16 So.2d 8, 245 Ala. 105. 

Colo.—Shaff V. Shaft, 210 P. 400, 72 
Colo. 184. 

38. Ind.—Bruner v. Bruner, 135 N.B. 
678, 192 Ind. 479—^Burns v. Burns, 
60 Ind. 259. 


Hash V. Hash, 69 N.E.2d 736, 116 
Ind.App. 437—Hays v. Hays, 82 N. 
B. 90, 40 Ind.App. 471. 

Allegation held sufficient 
Bill alleging complainant at a cer¬ 
tain time ceased to live with re¬ 
spondent as his wife, and has in no 
way since condoned his treatment of 
her, was held to sufficiently charge 
a discontinuance of marital cohabita¬ 
tion. 

Ala.—^Hudson v. Hudson, 85 So. 282, 
204 Ala. 75. 

39. Ohio.—Ridgeway v. Ridgeway, 
App., 118 H.E.2d 845, appeal dis¬ 
missed 120 N.E.2d 719, 162 Ohio St. 
119, certiorari denied 76 S.Ct. 631, 
348 U.S. 971, 99 L.Bd. 756, rehear¬ 
ing denied 76 S.Ct. 658, 348 U.S. 
925, 99 L.Ed. 1256—Kelley v. Kel¬ 
ley, 57 N.E.2d 791, 74 Ohio App. 
226—Seibel v. Seibel, 164 N.E. 648, 
30 Ohio App. 198. 

Tex.—^Renfro v. Renfro, Civ.App., 80 
S.W.2d 348. 

40. Tex.—^McCullough v. McCul¬ 

lough, 36 S.W.2d 459, 120 Tex. 209. 

Crossley v. Crossley, Civ.App., 
306 S.W.2d 388—^Kollenborn v. Kol- 
lenborn, Civ.App., 273 S.W.2d 660, 
error dismissed—^Burks v. Burks, 
Civ.App., 252 S.W.2d 226—Coffman 

V. Coffman, Civ.App., 83 S.W.2d 416 
—^Priddy v. Priddy, Civ.App., 78 S. 

W. 2d 1110. 

41. Tex.—^McCullough v, McCul¬ 

lough, 36 S.W.2d 459, 120 Tex. 209. 

Curry v. Curry, Civ.App., 122 S. 
W.2d 677—^Davis v. Davis, Civ.App., 
108 S.W.2d 681—Lloyd v. Lloyd, 
Civ.App., 107 S.W.2d 1047—Coff¬ 
man V. Coffman, Civ.App., 83 S.W. 
2d 416—^Priddy v. Priddy, Civ.App., 
78 S.W.2d 1110—Green v. Green, 
Civ.App., 45 S.W.2d 331—Cooksey 
V. Cooksey, Civ.App., 40 S.W.2d 947. 
Demurrer to divorce pleading in gen¬ 
eral see infra S 117. 
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42. Ohio.—Seibel v. Seibel, 164 N.E. 
648, 30 Ohio App. 198. 

43. Tex.—^Blackburn v. Blackburn, 
Civ.App., 163 S.W.2d 251—Arendale 

V. Arendale, Civ.App., 22 S.W.2d 
1080. 

43.5 Fla.—^Forde v. Forde, 10 So.2d 
919, 162 Fla. 142. 

44. N.T.—^Perry v. Perry, 1 Barb.Ch. 
516. 

45. N.J.—Snover v. Snover, 10 N.J. 
Eq. 261. 

N.T.—Klein v. Klein, 34 N.T.Super. 
48, 11 Abb.Pr.,N.S., 460, 42 How.Pr. 
166. 

43. N.Y—Hofmann v. Hofmann, 133 
H.B. 450, 232 N.T. 215. 

Allegations held sufficient 
Allegation that defendant husband 
was living in open adultery with a 
woman whom he held out as his wife 
stated cause of action for separation, 
since such conduct of husband con¬ 
stituted cruel and inhuman treat¬ 
ment. 

N.T.—Robles v. Robles, 81 N.Y.S.2d 
853. 

47. N.H.—Geers v. Geers, 63 A2d 
244, 95 N.H. 316. 

N.C.—^Brewer v. Brewer, 153 S.E. 163, 
198 N.C. 669. 

Pa.— Corpus Juris cited in Noll v. 
Noll, 1 Pa.Dist. & Co. 620, 25 
Dauph.Co. 25. 

Tenn.—Loy v. Loy, 151 S.W.2d 178, 
25 Tenn.App. 99. 

Tex.—Caywood v. Caywood, Civ.App.* 
290 S.W. 889. 

19 C.J. p 111 note 50. 

48. Tex.—Caywood v. Caywood, su¬ 
pra. 

49. Ala.—^Roberts v. Roberts, 24 So. 
2d 136, 247 Ala. 302. 

Tex.—^Kyle v. Kyle, Civ.App., 65 S. 

W. 2d 885—Caywood v. Caywood, 
Civ.App., 290 S.W. 889. 

19 C.J. p 111 note 50 [b]. 
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be alleged,50 and where the conduct complained of 
constitutes a continued course of ill treatment, a 
specific allegation of time and place should not be 
required.®! Where, in order to constitute cruelty, 
a course of conduct must have continued for a spec¬ 
ified period before the action is commenced, it must 
appear from the complaint that the acts complained 
of continued for such period.®!-® 

Physical or mental effect. Under the rule re¬ 
quiring that the cruelty complained of must result 
either in bodily harm or injury to the health or a 
reasonable fear of one or the other, considered supra 
§ 25, or result in such grievous mental suffering as is 
calculated permanently to destroy the peace of mind 
and happiness of the innocent party, as indicated 
supra §§ 28(1)-28(S), either one or the other of 
these effects must be alleged or must be shown by 
the averments.®^ So where, as in some states, the 
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misconduct to justify a divorce must have further 
evil effects, these must be alleged.®^ It has been 
held that the allegations of cruelty must show an 
intention of the offending party to wound.®^-® How¬ 
ever, in the absence of statutory compulsion, it is not 
necessary to allege that defendant acted with de¬ 
liberate intent to cause mental pain and suffering by 
plaintiff,®^ nor is it necessary to allege physical vio¬ 
lence.®® 

d. Desertion or Abandonment 

The plaintiff’s pleading must aliege facts essentlai 
to constitute desertion or abandonment, as those offenses 
are defined in the particular state. 

The complaint should aver the existence of the 
facts essential to constitute desertion or abandon¬ 
ment, as those offenses are defined in the particular 
state;®® allegation in the words of the statute is 


Demurrer to divorce pleading in gen¬ 
eral see infra § 117. 

50. Fla.—Calvert v. Calvert, 22 So. 

2d 643, 156 Fla. 116. 

Ind.—McHie v. McHie. 16 N.E.2d 987, 
106 Ind.App. 152. 

Pa.—CorpTLS Juris cited in Noll v. 
Noll, 1 Pa.Dist & Co. 520, 25 
Dauph.Co. 25. 

19 C.J. p 111 note 51. 

61. Cal.—^Keener v. Keener, 116 P. 
2d 1, 18 C.2d 445. 

N.Y.—Maas v. Maas, 161 N.T.S.2d 
685. 5 Misc.2d 840. 

Fa.—Corpus Juris cited iu Noll v. 
Noll, 1 Pa.Dist. & Co. 520, 25 
Dauph.Co. 25. 

Tenn.—^Meeks v. Meeks, 179 S.W.2d 
189, 27 Tenn.App. 279. 

Tex.—Blackburn v. Blackburn, Civ. 

App., 163 S.W.2d 251. 

19 C.J. p 112 note 52. 

51.5 Mont.—Shaw v. Shaw, 208 P.2d 
514, 122 Mont. 593. 

Allegations held sufficient 

Mont.—^Kerrigan v. Kerrigan, 139 P. 

2d 533, 115 Mont. 136. 

52. Ala.—Tillery v. Tillery, 115 So. 
27, 217 Ala. 142. 

CaL—^Zartarian v. Zartarian, 190 P. 
196, 47 C.A. 90. 

Ga.—^Ewing v. Ewing, 89 S.E.2d 180, 
211 Ga. 803. 

Tex.—Coleman v, Coleman, Civ.App., 
22 S.W.2d 764. 

19 C.J. p 112 note 55. 

Allegations held sufficient 

(1) Bill averring that three years 
before filing of bill husband began 
to abuse and threaten wife with bodi¬ 
ly harm and made it so unpleasant 
for her that she ceased to live with 
him as wife, although she continued 
to occupy his house until later date 
when she left, and that at certain 
time husband pointed gun at wife 
and threatened to kill her, was suf¬ 
ficient. 


Ala.—^Harris v. Harris, 162 So. 102, 
230 Ala. 508. 

(2) In order to state a cause of 
action for divorce on the ground of 
extreme cruelty under Civ.Code § 94, 
it is not necessary to state that 
grievous mental suffering was 
“wrongfully” inflicted, where the only 
rational inference from the allega¬ 
tions of the complaint is that the “in¬ 
fliction” was “wrongful.” 

Cal.—McCahan v. McCahan, 190 P. 
460, 47 C.A. 176. 

(3) Other allegations held suffi¬ 
cient. 

Ala.—Collins v. Collins, 87 So.2d 645, 
264 Ala. 344—Hall v. Hall, 81 So. 
2d 343, 262 Ala. 672—Sams v. Sams, 

5 So.2d 774, 242 Ala. 240. 

53. Ill.—Trenchard v. Trenchard, 92 
N.B. 243, 245 Ill. 313. 

19 C.J. p 112 note 57. 

Physical uusafetyi danger, or in¬ 
dignity along with other elements 
must be alleged. 

Tenn.—^Loy v. Loy, 151 S.W.2d 178, 
25 Tenn.App. 99—Salllard v. Sail- 
lard, 2 Tenn.Ch.App. 396. 

53.5 Ga.—^Ewing v. Ewing, 89 S.E. 
2d 180, 211 Ga. 803. 

Allegations held not to negative in¬ 
tent 

The phrase “uncontrollable tem¬ 
per,” in husband’s petition for di¬ 
vorce on ground of cruel treatment 
alleging’ that wife was possessed of 
uncontrollable temper, meant that 
wife was a person who made no ef¬ 
fort to curb or control her temper, 
but did not mean that she was a per¬ 
son mentally irresponsible. 

Ga.—^Morris v. Morris, 43 S.E.2d 639, 
202 Ga. 431. 

54. Fla.—^Diem v. Diem, 193 So. 65, 
141 Fla. 260. 

55. Ala.—Sams v. Sams, 5 So.2d 774, 
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242 Ala. 240—Harris v. Harris, 162 
So. 102, 230 Ala. 508. 

Tex.—^McCullough v. McCullough, 
Civ.App., 20 S.W.2d 224, certified 
questions answered 36 S.W.2d 459, 
120 Tex. 209, and rehearing denied. 
Civ.App., 39 S.W.2d 105. 

56. Ala.—^Perry v. Perry, 162 So. 
101, 230 Ala. 502. 

Del.— Ck)rpiis Jnxis cited in Jones v. 

Jones, 189 A. 688, 8 W.W.Harr. 162. 
D.C.—Scogna v. Scogna, 46 App.D.C. 
201 . 

Fla.—Seward v. Seward, 200 So. 78, 
145 Fla. 701—Pillard v. Pillard, 173 
So. 838, 127 Fla. 682. 

Ga.—Cagle v. Cagle, 17 S.E.2d 75, 
193 Ga. 34. 

Mont.—^Hosking v. Hosking, 186 P.2d 
503, 120 Mont. 437. 

N’.J.—Succhierelli v. Succhierelli, 137 
A. 839, 101 N.J.Eq. 30. 

N.Y.—^Purvin v. Purvin, 51 N.T.S.2d 
492. 

Pa.—Chroust v. Chroust, 11 Pa.Dist. 
& Co. 76, 24 Sch.Leg.Rec. 212, 42 
York Leg.Bec. 95. 

Hain v. Hain, 29 Pa.Dist. 542, 48 
Pa.Co. 621, 16 Sch.Leg.Rec. 5. 

Eagle V. Eagle, Com.Pl., 32 Del. 
Co. 334—^Lengel v. Lengel, Com. 
PL, 10 Sch.Reg. 52. 

Tenn.—Copeland v. Green, 4 Tenn. 
App. 463. 

Tex.—Stephens v. Stephens, Civ.App., 
281 S.W. 1096. 

Va.—Haskins v. Haskins, 41 S.E.2d 
25, 185 Va. 1001. 

19 C.J. p 112 note 58. 

Allegations held sufficient 
Ala.—^Branyon v. Branyon, 99 So.2d 
740—Mangham v. Mangham, 87 So. 
2d 818, 264 Ala. 354—Siener v. 
Siener, 34 So.2d 576, 250 Ala. 376— 
Whatley v. Whatley, 27 So.2d 877, 
248 Ala. 430—Campbell v. Camp¬ 
bell, 19 So.2d 354, 246 Ala. 107, 155 
A.L.R. 130—Stephenson v. Stephen- 
. son, 105 So. 183, 213 Ala. 382. 
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proper,56.5 the statutory language need not be 

used.56-10 Thus, where a divorce is sought by a 
wife for desertion arising from her departure from 
the home of her husband because of his cruelty, the 
facts constituting the cruelty should be specifically 
alleged,57 and where the statute provides that the 
desertion or absence must be “wilful and malicious,” 
sufficient facts must be alleged to show that such 
was the character of the offense.®® 


The complaint should be sufficiently definite with 
respect to time and place as reasonably to inform 
defendant of the charge made.®®-® The date when 
the desertion actually began should be alleged,59 
and it must appear that the absence has continued 
for the time prescribed by statute,and that it 
continued up to the commencement of the suit.61 
Furthermore, while it has not been the universal 
practice to allege that an offer of reconciliation has 
been made, good pleading requires such an allega- 


Cal.—Branham v. Branham, 232 P. 
471, 69 C.A. 742. 

Colo.—^Radovich v. Badovich, 269 P. 
22, 84 Colo. 250. 

Del.—^Harrington v. Harrington, 189 
A. 585, 8 W.W.Harr. 166—^Doran v. 
Doran, 117 A. 24, 1 W.W.Harr. 568. 
Fla.—Coslick v. Coslick, 181 So. 832, 
136 Fla, 443, rehearing denied 182 
So. 835, 133 Fla. 698, 136 Fla. 443. 
Ga.—Bom v. Born, 102 S.E.2d 170. 
213 Ga. 830—Wilkinson v. Wilkin¬ 
son, 125 S.E. 856, 159 Ga. 332. 

Ky.—Shockey v. Shockey, 231 S.W. 
508, 191 Ky. 839. 

Md.—Miller v. Miller, 138 A. 22, 153 
Md. 213. 

Minn.—^Hoogesteger v. Ward, 243 N. 

W. 716, 186 Minn. 419. 

Miss.—Thrasher v. Thrasher, 91 So. 
2d 543—Rylee v. Rylee, 108 So. 161, 
142 Miss. 832. 

Mo.—^Nolker v. Nolker, 257 S.W. 798. 
Kern v. Kern, App., 141 S.W.2d 
164—Ijames v. Ijames, App., 119 
S.W,2d 73. 

N.T.—Robles v. Robles, 81 N.T.S.2d 
853. 

N.C.—Bailey v. Bailey, 90 S.E.2d 696, 
243 N.C. 412. 

Tenn.-~Page v. Turcott, 167 S.W.2d 
350, 179 Tenn. 491. 

Va.—Bennett v. Bennett, 47 S.E.2d 
312, 187 Va. 631. 

Allegations were matnally destruc¬ 
tive where they charged that defend¬ 
ant abandoned plaintiff, and that 
plaintiff abandoned defendant. 

Tex.—Stephens v. Stephens, Civ.App., 
281 S.W. 1096. 

Constructive desertion 

(1) In suit for divorce for con¬ 
structive desertion, facts must be 
pleaded. 

N.J.—^Brown v. Brown, 66 A.2d 154, 2 
N.J. 252. 

Succhierelli v. Succhierelli, 137 
A. 839, 101 N.J.Ea. 30. 

(2) Petition relying on indirect or 
constructive desertion must specify 
conduct which compelled plaintiff to 
interrupt cohabitation and leave 
home. 

Del.—^Harrington v. Harrington, 189 
A. 585, 8 W.W.Harr. 156. 

(3) A bill of complaint alleging 
wife's continued refusal to consum¬ 
mate marriage throughout ten years 
of its duration, coupled with other 
conduct towards her husband, was 


sufficient to sustain a decree for di¬ 
vorce on ground of constructive de¬ 
sertion. 

Va.—^Jones v. Jones, 199 S.E. 510, 

172 Va. 14. 

(4) Constructive desertion held 
pleaded. 

Or.—Weatherspoon v. Weatherspoon, 

246 P.2d 581, 195 Or. 660. 

After condonation of previous mis¬ 
conduct 

Since condonation restores parties 
to original marital relationship, di¬ 
vorce complaint, based on subsequent 
desertion, need not allege such res¬ 
toration. 

Nev.—Thompson v. Thompson, 247 P. 

545, 49 Nev. 375, 47 A.L.R. 569. 

Necessity of particular allegations 

(1) In absence of allegations that 
wife did not violate the obligations of 
the marriage before a voluntary sep¬ 
aration and that her return following 
such separation was in good faith and 
with Intent to resume the marital re¬ 
lation and its obligations and to car¬ 
ry them out in the future, cause of 
action on ground of abandonment 
was not stated. 

N.T .—nizzi V. Rizzi, 108 N.T.S.2d 

324, 279 App.Div. 676. 

(2) It is not necessary that a li¬ 
belant in divorce on the ground of 
desertion allege that respondent ab¬ 
sented himself from the “habitation 
of the injured and innocent spouse;" 
an allegation that he absented him¬ 
self from the habitation of libelant 
is sufficient, since in order to be en¬ 
titled to a divorce libelant must be 
the injured and innocent spouse. 

Pa.—^Plank v. Plank, 45 Pa.Dlst. & 

Co, 692. 

Number of paragraphs 

It was not incumbent on complain¬ 
ant in divorce action to incorporate 
in one paragraph of his bill all of the 
averments relating to the grounds 
on which he based his right to a di¬ 
vorce, and complaint, which alleged 
in one paragraph that cause of sep¬ 
aration between parties was volun¬ 
tary abandonment of complainant by 
respondent and alleged in another 
paragraph that such abandonment 
continued for a period of over a year 
preceding niing of bill, stated a cause 
of action for divorce on ground of 
voluntary abandonment, 
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Ala.—^Darrah v. Darrah, 57 So.2d 618 
257 Ala. 263. 

56.5 Ala.—Mangham v. Mfl.n g bftm 87 
So.2d 818, 264 Ala. 354—Spencer v. 
Spencer, 47 So.2d 252, 254 Ala. 22 
—^Kidd V. Kidd, 20 So.2d 615, 246 
Ala. 313—^Nelson v. Nelson, 14 So 
2d 155, 244 Ala. 421. 

56.10 Ala.—Branyon v. Branyon 99 
So.2d 740. 

Ill-—^Pappas V. Pappas, 91 N.E.2d 745, 
340 Ill.App. 416. 

57. Cal.—Sallee v. Sallee, 218 P. 69 
63 C.A. 54. 

19 C.J. p 112 note 59. 

Actual physical violence need not 
be alleged. 

N.C.—Bailey v. Bailey, 90 S.E.2d 696, 
243 N.C. 412. 

58. Del.—Jones v. Jones, 189 A 588, 
8 W.W.Harr. 162. 

19 C.J. p 112 note 60. 

Allegations held sufficient 
Fla.—^Eberhardt v. Eberhardt, 197 So. 
789, 144 Fla. 225—Grady v. Grady, 
167 So. 622, 123 Fla. 690. 

Tenn.—Page v. Turcott, 167 S.W.2d 
360, 179 Tenn. 491. 

58.5 Mont.—^Hosking v. Hosking, 186 
P.2d 503, 120 Mont. 437. 

Tenn.—^Page v. Turcott, 167 S.W.2d 
360, 179 Tenn. 491. 

59. Fla.—Seward v. Seward, 200 So. 
78, 145 Fla. 701—^Phelan v. Phelan. 
12 Fla. 449. 

Pa.—Krane v. Krane, Com.Pl., 15 
Beaver 3—Hertzler v. Hertzler, 
Com.Pl., 4 Cumb.L.J. 126—Crain v. 
Crain, Com.Pl., 55 Dauph.Co. 89. 
Wis.—^McCormick v. McCormick, 19 
Wis. 172. 

60. Colo.—Oates v. Oates, 210 P. 325, 
72 Colo. 195. 

Ky.—Green v. Green, 5 S.W.2d 1046. 
224 Ky. 218. 

Mont.—Shaw v. Shaw, 208 P.2d 614. 
122 Mont. 593—Hosking v. Hosking. 
186 P.2d 603, 120 Mont. 437. 

W.Va.—Cochran v. Cochran, 44 S.E.2d 
828, 130 W.Va. 605. 

19 C.J. p 112 note 62. 

Allegations held sufficient 
Md.—^Besche v. Besche, 121 A.2d 708, 
209 Md. 442. 

61. Cal.—Grierson v. Grierson, 105 
P. 120, 166 C. 434, 134 Am.S.R. 137. 

19 C.J. p 112 note 63. 
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tion,®^ and under some statutes, where the aban¬ 
donment occurred in another state, it must be al¬ 
leged that such abandonment was a cause of di¬ 
vorce in the other jurisdiction.^^ 

g 109 . --Negativing Defenses 

Generally, in the absence of express or implied statu¬ 
tory requirement, the plaintiff’s pleading need not nega¬ 
tive defenses. 

In the absence of express or implied statutory re¬ 
quirement, plaintiff’s pleading need not negative de¬ 
fenses.®^ On the other hand, under statutes in force 
in some states, the complaint must allege facts 
negativing misconduct on the part of complainant 
provoking or justifying the acts complained of.®® 
Thus, where prevailing statutes so require, allega¬ 
tions charging cruelty should state circumstances 
showing that the cruelty was unprovoked,®® al- 
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though it has been held that a petition is sufficient, 
even though it does not allege that plaintiff was with¬ 
out fault, where it avers that the peace and hap¬ 
piness of the family were destroyed in consequence 
of the violent temper and misconduct of defend¬ 
ant.®"^ Likewise, in a suit for desertion, where re¬ 
quired by the statutes, the complaint should allege 
that it was without plaintiff’s consent,®® that it was 
without reasonable cause,®® or that it was without 
the fault of plaintiff."^® 

Condonation and connivance. Since condonation 
and connivance are matters to be pleaded in defense 
as discussed infra § 114, unless they affirmatively 
appear from the complaint,'^^ the complaint need not 
allege that complainant has not condoned or con¬ 
nived at the misconduct complained of,"^® unless by 
statute or rule of court such an allegation is re¬ 
quired.*^® 


62. Va.—Sussman v. Sussman, 163 
S.B. 69, 158 Va. 382. 

63. Ky.—George v. George, 228 S. 
W. 408,190 Ky. 706. 

64. N.T.—Page v. Page, 248 N.T.S. 
493, 139 Misc. 102. 

Utah.—Schuster v. Schuster, 53 P.2d 
428, 88 Utah 257. 

19 C.J. p 114 note 83. 

Farticnlar allegations not required 

(1) Husband's divorce complaint, 
alleging that parties had lived apart 
without cohabitation for over five 
years preceding divorce action, was 
not demurrable as not negativing 
husband’s fault in causing separa¬ 
tion, since that would not bar di¬ 
vorce decree. 

Nev.—^Jeffers v. Jeffers, 29 P.2d 351, 
55 Nev. 201. 

(2) In view of Code Civ.Proc, § 
1764, a complaint in an action for 
separation from bed and board, which 
shows that defendant was guilty of 
cruel and inhuman treatment need 
not allege that the acts were commit¬ 
ted without plaintiff’s fault. 

N.T.—Harvey v. Harvey, 176 N.T.S. 
177. 

(3) Divorce complaint was not 
faulty for failure to set forth that 
plaintiff was the injured and innocent 
spouse. 

Pa.—^Dlmerling v. Dimerling, 121 A. 2d 
468, 180 Pa.Super. 619. 

(4) In divorce action It was not 
necessary for plaintiff to allege that 
no decree of divorce had been ob¬ 
tained by defendant against plaintiff. 
N.T.—Jiranek v. Jiranek, 39 N.Y.S.2d 

523, 179 Misc. 502. 

(5) Recital of fact of wife’s pro¬ 
ceedings against husband in foreign 
state court for support and mainte¬ 
nance is not essential to sufficiency of 
husband’s hill for divorce, such pro¬ 
ceedings being matters of defense 


with which chancellor may deal as 
seems meet, under circumstances aft¬ 
er acquiring jurisdiction of plaintiff. 
Pla.—^Bernstein v. Bernstein, 36 So. 

2d 190, 160 Fla. 654. 
melusion proper 

In divorce action, inclusion in com¬ 
plaint of allegations negativing pro¬ 
curement, forgiveness, cohabitation, 
etc., was proper. 

N.T.—Jiranek v. Jiranek, 39 N.Y.S.2d 
523,179 Misc. 502. 

65. N.C.—^Lawrence v. Lawrence, 39 
S.B.2d 807, 226 N.C. 624. 

Utah.—Schuster v. Schuster, 53 P. 

2d 428, 8 Utah 257. 

19 C.J. p 113 note 78. 

66. N.C.—Carnes v. Carnes, 169 S.B. 
222, 204 N.C, 636—Brewer v. Brew¬ 
er, 153 S.B. 163, 198 N.C. 669. 

19 C.J. p 113 note 79. 

67. Ind.—^Kenemer v. Kenemer, 26 
Ind. 330. 

19 C.J. p 113 note 80. 

68. N.H.—-White v. White, 46 N.H. 
121 . 

N.T.—^Purvin v. Purvin, 61 N.T.S.2d 
492. 

19 C.J. p 113 note 81. 

69. Mo.—^Freeland v. Freeland, 19 
Mo. 354. 

19 C.J. p 113 note 82. 

70 . Ky.—^Denehie v. Denehie, 209 S. 
W.2d 309, 306 Ky. 787—^Lewis v. 
Lewis, 266 S,W. 16, 205 Ky. 600. 

71. Ala.—Corpus Juris quoted in 
Turner v. Turner, 116 So. 918, 217 
Ala. 621. 

19 C.J. p 114 note 85. 

Coudouatiou net shown 

(1) Bill for divorce for habitual 
drunkenness and cruelty was not ob¬ 
jectionable as showing condonation, 
because of allegations that com¬ 
plainant lived with husband some 
six weeks after act of violence 
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Ala.—^Brown v. Brown, 121 So. 386, 
219 Ala. 104. 

(2) Other allegations held not to 
show condonation. 

Ga.—^Morris v. Morris, 43 S.B.2d 639, 
202 Ga. 431. 

Ill.—^Rasgaitis v. Rasgaitis, 107 N.B. 
2d 273, 347 IlLApp. 477. 

72. Ala.—Kidd v. Kidd. 20 So.2d 
515, 246 Ala. 313—Corpus Juris 
Seenudum cited iu Chamberlain v. 
Chamberlain, 16 So.2d 8, 9, 245 Ala. 
105—Carpus Juris cited iu Brown 
V. Brown, 121 So. 386, 388, 219 Ala. 
104—Corpus Juris quoted in Turn¬ 
er V, Turner, 116 So. 918, 217 Ala. 
621. 

Ga.—^Lovelace v. Lovelace, 177 S.B. 
685, 179 Ga. 822. 

N.C.—Blakely v. Blakely, 119 S.B. 
486, 186 N.C. 351. 

Tex.—Smith v. Smith, Civ.App., 218 
S.W. 602. 

19 C.J. p 114 note 86. 

3^ack of knowledge 

A libel in divorce is not defective 
merely because it alleges adultery 
committed prior to the termination 
of cohabitation; condonation must be 
affirmatively established by respond¬ 
ent and knowledge is a condition 
precedent thereof. Libelant need not 
anticipate respondent’s defense by 
pleading lack of knowledge. 

Pa.—^Horton v. Horton, 56 Pa.Dist. 
& Co. 35. 

Complaint held sufficiently to al¬ 
lege adultery as ground for divorce, 
as agrainst objection it did not spe- 
ciflLcally allege husband’s misconduct 
had not been condoned. 

Ill.—Coonce v. Coonce, 130 N.B. 349 
296 Ill. 585. 

73. D.C.—^Jones v. Jones, 20 App.D. 
C. 38, 40. 

Pa,— Oyer v. Oyer, 4 Pa.Dist. & Co. 2d 
1 758, 6 Cumb.L.J. 65. 
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Laches and limitations. Some cases hold that 
suflScient facts should be set forth in the complaint 
to show that the suit is brought within the time 
prescribed by statute,^4 or to explain an apparently 
inexcusable delay in applying for the divorce.^® 

§ 110. - Prayer for Relief 

A proper prayer for relief is essential. 

The complaint must contain a prayer for relief, 
or a demurrer thereto should be sustained.^® It 
will be presumed that a party requests the full re¬ 
lief to which he believes himself entitled.'^®-^ A 
complaint which prays for certain specific relief 
and for such other relief as is just and equitable 
and states a ground for divorce sufficiently prays for 
divorce even though no specific prayer for divorce 
is made.76-10 

If the prayer specifically seeks an absolute di¬ 
vorce, a limited divorce will not be granted, and 
vice versa,'^^ unless the court is authorized to grant 
either an absolute or a limited divorce according to 


the facts alleged and provedJS 

A prayer for alimony has been held to be in ef¬ 
fect a prayer for a decree of separation where it is 
a relief incident to separation only.79 

Divorce or separate maintenance. It has been 
held that a bill praying for divorce or separate main¬ 
tenance in the alternative is proper.*^9.5 

§ 111. Answer 

Generally, a defendant contesting a divorce must file 
a proper answer, although. In some jurisdictions, any¬ 
thing that tends to show that the plaintiff Is not entitled 
to a divorce fop the causes alleged Is admissible without 
formal answer. 

As a rule, defendant who contests the divorce is 
required to file a formal answer,so which should be 
a clear assignment of the causes why a divorce 
should not be granted,si in every case where de¬ 
fendant desires to defend and this is so whether the 
defense consists of a general denial or contains mat¬ 
ter sounding in confession and avoidance, or 


74. N.T.—Strong* v. Strong, 27 N.Y. 
Super. 621, 1 Abb.Pr.,N.S., 233. 

19 C.J. p 114 note 87. 

75. N.H.—Smith v. Smith, 43 N.H. 
234—^Fellows v. Fellows, 8 N.H. 
160. 

76. Ga.—GriiSln v. Griifin, 61 S.E. 
16, 130 Ga. 627, 16 L.R.A.,N.S., 
937,14 Ann.Cas. 866. 

19 C.J. p 114 note 89. 

Personal decree 

Where bill of complaint In di¬ 
vorce suit prays for proper process, 
claim for a personal decree is not de¬ 
fective because service thereafter ef¬ 
fected was constructive or substitut¬ 
ed. 

Ala.—O’Bannon v. 0*Bannon, 58 So. 2d 
779, 267 Ala. 246. 

Pleading held sufficient 
Mont.—Shuey v. Shuey, 290 P.2d 
1100, 129 Mont. 649. 

76.5 D.C.—^Holmes v. Holmes, 155 
P.2d 737, 81 U.S.APP.D.C. 132, 166 
A.L.R. 1000. 

Enlargement of limited divorce 
Where moving party comes before 
court asking for enlargement of a 
limited divorce decree and for final 
severance of bonds of matrimony, 
movant must be presumed to be re¬ 
questing the full relief to which she 
believes herself entitled. 

Ty.O .—^Holmes v. Holmes, supra. 

76.10 Cal.—^Henzgen v. Henzgen, 144 
P.2d 428, 62 C.A.2d 214. 

Md.—^Brooks V, Brooks, 41 A.2d 367, 
184 Md. 419. 

77. N.J.—Todd v. Todd, 9 N.J.Law 
J. 342. 

19 C.J. p 114 notes 91, 91^. 

78. See infra § 163. 


79. Ky.—^Freeman v. Freeman, 13 
S.W. 246, 11 Ky.L. 822. 

79.6 Miss.—^Lakey v. Lakey, 67 So. 
2d 711, 218 Miss. 697. 

80. Ariz.—Davies v. Russell, 325 P. 
2d 402. 84 Ariz. 144. 

Del.—Wiener v. Wiener, 83 A.2d 749, 
7 Terry 343. 

Mass.—Orrok v. Orrok, 1 Mass. 341. 
Pa.—^Leith v, Leith, 19 Pa.Co. 666. 
Tex.—Pettaway v. Pettaway, Civ. 

App., 177 S.W.2d 285. 

Proper procedure 

Pa.—^Buck V. Buck, Com.Pl., 40 Berks 
Co. 166—Di Cello v. Di Cello, Com. 
PL, 45 Sch.Leg.Rec. 103—Krammas 
V. Krammas, Com.Pl., 8 Sch.Reg. 
171. 

81. La.—Stallings v. Stallings, 154 
So. 729, 179 La. 663. 

N.C.—^Feldman v. Feldman, 73 S.E.2d 
865, 236 N.C. 731. 

19 C.J. p 114 note 94. 

Pzlvolous answer 

The fictional appearance by state 
in a divorce action and denial by it 
of allegations of misconduct, thereby 
requiring proof by plaintiff of essen¬ 
tial elements warranting divorce, 
have no application to real defend¬ 
ant in action so as to permit the 
filing of an answer which admits all 
of the allegations of complaint and 
constitute such an answer a pleading. 
N.T.—Messing v. Messing, 76 N.Y.S. 

2d 376, 190 Misc. 979. 

Answer held irrelavaat 
In husband's suit for divorce, an¬ 
swer alleging husband was obtaining 
divorce to marry his paramour, in 
violation of statute, was irrelevant. 
La.—Stallings v. Stallings, 164 So. 
729, 179 La. 663. 
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No defense stated 

(1) In an action for separation on 
the ground of cruel treatment, in 
which the complaint alleged that de¬ 
fendant husband obtained an illegal 
divorce in another state and was liv¬ 
ing in adultery with a woman with 
whom he contracted an illegal mar¬ 
riage, an answer alleging that plain¬ 
tiff had abandoned defendant and in¬ 
duced him to obtain the alleged di¬ 
vorce, and that plaintiff was at¬ 
tempting to intimidate defendant to 
obtain money from him, did not 
state a defense. 

N.Y.—^Hofmann v. Hofmann, 196 N. 

Y.S. 421, 203 App.Div. 115. 

(2) Husband's allegations, in an¬ 
swer to wife’s action for judicial 
separation or for divorce, that, if 
separation agreement entered into be¬ 
tween husband and wife should be 
set aside, wife should be required to 
convey or transfer to husband the 
assets therein specified, were not a 
defense to any cause of action as¬ 
serted by wife. 

N.Y.—Berkley v. Berkley, 142 N.T. 

S.2d 273. 

Eexiial of marriage on InfoxinatloiL 
and belief is not necessarily frivo¬ 
lous. 

N.Y.—Allen v. Allen, 110 N.Y.S. 303, 

126 App.Div. 838. 

19 C.J. p 114 note 97. 

Answer to cross complaint 

Answer to wife's cross action for 
alimony, alleging wife’s conduct to¬ 
ward husband’s women clients was 
insulting, was demurrable for pot 
stating names of clients. 

Ga.—Smith v. Smith, 145 S.B. 68, 

167 Ga. 98. 



27A C.J.S. 

both.81-5 However, an objection that there is no 
formal denial of the charge is waived on the trial 
by treating the allegation as denied and offering evi¬ 
dence to prove it;82 and in some jurisdictions, any¬ 
thing that tends to show that libelant is not en¬ 
titled to a divorce for the causes alleged is admis¬ 
sible without formal answer.s^ Where the facts set 
forth in defendant’s special appearance and motion 
appear on the face of the record and are undis¬ 
puted, it is not necessary to file a sworn plea to the 
jurisdiction^^-S or a traverse of the officer’s return 
of service-®^-^® 

Generally, where a husband files a petition for di¬ 
vorce and causes the wife to be duly served, defend¬ 
ant may file an answer denying the allegations of 
the petition or setting up such defense as she may 
have, and in her answer she may make claim for ali¬ 
mony and attorney’s fees.^^ The court may strike 
from defendant’s answer some allegations when the 
facts and circumstances so warrant.84.5 


DIVORCE §§ 111-112 

Construction, General rules govern the construc¬ 
tion of answers in divorce actions,^® so as to de¬ 
termine, for example, whether an admission is con¬ 
tained therein.^® After adultery is clearly denied 
in the answer, admissions therein cannot be regard¬ 
ed as an evidence of defendant’s adultery.*" 

Preliminary objections, raising a question of ju¬ 
risdiction of the court, may be filed^"-® but they 
should not require the support of the facts pleaded 
therein.*It has been held that in a divorce ac¬ 
tion, the defense of plaintiff’s lack of residence in 
the state for the statutory period is not properly 
raised by preliminary objection based on statute.*"*^® 

§ 112. -Time for Answering 

The answer should be filed within the time prescribed 
by statute or rule of court, although, in the discretion of 
the court, it may be filed out of time. 

The time for filing an answer is usually prescribed 


81.5 Del.—Wiener v. Wiener, 83 A. 
2d 749, 7 Terry 343. 

82. Conn.—^Morehouse v. More¬ 
house, 39 A. 516, 70 Conn. 420. 

83. Nev.—Danforth v. Danforlh, 166 
P. 927, 40 Nev. 435. 

Pa.—Shepherd v. Shepherd, 38 Lack. 
Jur. 174—Stoltzfus v. Stoltzfus, 
Com.Pl., 51 Lanc.Rev. 193—Cerquel- 
ra V. Cerquelra, Com.Pl., 29 North. 
Co. 288—Di Cello v. D1 Cello, 
Com.Pl., 46 Sch.Leg.Rec. 103. 

19 C.J. p 114 note 96, p 124 note 68. 

83.5 Ga.—Scott v. Scott, 15 S.B.2d 
416, 192 Ga. 370. 

83.10 Ga.—Scott v. Scott, supra. 

84. Ga.—Cohen v. Cohen, 74 S.E.2d 
95, 209 Ga. 459—Legg v, Legg, 143 
S.E. 385, 166 Ga. 319. 

84b5 Contract relating to religions 
training 

' In action by wife for divorce where¬ 
in custody of children was involved, 
trial court properly struck from de¬ 
fendant’s answer antenuptial contract 
relating to religious upbringing of 
children and allegations which sought | 
to enforce provisions of contract. 
Ga.—Stanton v. Stanton, 100 S.E.2d 
289, 213 Ga. 545. 

^85, N.Y.—Sigmund v. Sigmund, 261 
N.T.S. 267, 233 App.Div. 214. 
Surplusage 

Since lack of residence is not a ju¬ 
risdictional defect in divorce action, 
but may be pleaded as matter in 
abatement rather than in bar of the 
right of divorce, designation of the 
ground of the abatement as want of 
jurisdiction would be treated as sur¬ 
plusage. 

Tex.—Therwhanger v. Therwhanger, 
Civ.App.. 175 S.W.2d 704. 


Denial that matrimonial domicile 
was ever established in the state 
was construed as a plea to the ju¬ 
risdiction of the court. 

La.—^Mann v. Mann, 129 So. 543, 170 
La. 958. 

nSotion to dismiss held plea in bar 
In libel for divorce, motion to 
dismiss for want of jurisdiction was 
treated as a “plea in bar’’ in accord¬ 
ance with its true nature. 

Mass.—Sylvester v. Sylvester, 113 
N.E.2d 830, 330 Mass. 397—Coch¬ 
rane V. Cochrane, 22 N.E.2d 6, 303 
Mass. 467, 138 A.L.R. 341. 

86. Ill.—^Luckes v. Luckes, 132 N.E. 

2d 377, 8 Ill.App.2d 502. 

La.—Williams v. Williams, 92 So.2d 
387, 231 La, 621—^Moore v. Moore, 
112 So. 517, 163 La. 649. 

Mich.—Pitcher v. Pitcher, 23 N.W.2d 
195, 314 Mich. 648. 

N.Y.—Sigmund v. Sigmund, 251 N.Y. 
S. 267, 233 App.Div. 214. 

Appearance 

(1) An answer specifically admit¬ 
ting certain allegations of complaint 
and admitting other allegations by 
failure to deny them, in legal effect, 
amounts merely to a notice of ap¬ 
pearance. 

N.Y.—^Messing v. Messing, 76 N.Y.S. I 
2d 375, 190 Misc. 979. 

(2) An appearance and a failure 
to answer constitute an admission of 
truth of allegations of complaint in 
action for divorce. 

Cal.—^Haden v. Haden, 262 P.2d 73, 
120 C.A.2d 722—^Marvin v. Marvin, 
116 P.2d 151, 46 C.A.2d 551. 

Waiver or estoppel 

(1) Where defendant Is personally 
served and defaults, default admits 
all of the allegations of the com- 
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plaint, and he is estopped thereafter 
to challenge them. 

Gal.—Christiana v. Rose, 222 P.2d 
891, 120 C.A.2d 40. 

(2) Defendant by default waives 
any objection to complaint except 
as to its legal sufficiency and juris¬ 
diction of court. 

Cal.—Line v. Line, 171 P.2d 733, 75 
C.A.2d 723. 

Not construed as admission 

(1) A statement in answer that 
paragraph of divorce complaint, al¬ 
leging that parties had not lived 
together as man and wife since 
specified date, was not denied, did 
not constitute admission of separa¬ 
tion relied on for divorce. 

N.C.—Moody v. Moody, 33 S.E.2d 
491, 225 N.C. 89. 

(2) Failure to controvert allega¬ 
tions of a petition, by answer in no 
sense constitutes an admission of the 
truth of the allegations contained 
in such pleadings. 

Ohio.—^Ridgeway v. Ridgeway, App. 
118 N.E.2d 845. appeal dismissed 
120 N.B.2d 719, 162 Ohio St. 119, 
certiorari denied 75 S.Ct. 531, 348 
U.S. 971, 99 L.Ed. 756, rehearing 
denied 75 S.Ct 658, 349 U.S. 925, 
99 L.Ed. 1256. 

87. N.Y.—^Taylor v. Taylor, 108 N. 
Y.S. 428, 123 App.Div. 220. 

87.5 Pa.—Weber v. Weber, 80 Pa. 
Dist. & Co. 12, 62 Dauph.Co. 156. 

Masefield v. Masefield, Com.Pl., 
7 Monroe L.R. 72, appeal dismissed 
46 A.2d 329, 159 Pa.Super. 6. 

87.10 Pa.—^Albany v. Albany, 70 
Pa.Dist & Co. 401. 

87.15 Pa.—Marks v. Marks, 70 Pa. 
Dist. & Co. 263, 9 Law.L.J. 48. 



27A C.J.S, 


§§ 112-113 DIVORCE 

by statute or rule of court.^^ Whether an answer 
may be filed after such time,^® or nunc pro tunc,90 
is a matter for the discretion of the court. However, 
leave to file an answer out of time is allowed very 
much as a matter of course in divorce cases,and 
where no undue hardship would be placed on plain¬ 
tiff,92 or where a good excuse for the delay is 
shown,93 the refusal to permit defendant to file his 
answer may constitute an abuse of the court’s dis¬ 
cretion. Also, an application for leave to file an 
answer nunc pro tunc will usually be granted be¬ 
fore a decree is made, where it appears that justice 
will be thereby promoted,94 but not otherwise.95 
Respondent, however, will not be permitted to file 
his answer nunc pro tunc where he has failed to 
show cause for his delay, in compliance with a 
rule of court requiring such a showing.96 

An answer may be made after an amendment of 
the libel where the amendment is in effect a new 
libel.97 

§ 113. - Simple Defenses 

Denials ordinarily must be properly presented in the 
answer, although the absence of a denial may not entitle 


the plaintiff to a divorce, In the absence of satisfactory 
proof of his case. 

The denials in an answer in divorce, as in any 
other case, must be specific and certain,98 and 
where a proceeding in divorce is analogous to a 
suit in equity, as indicated supra § 7, an issue, al¬ 
though prayed for in the answer, will not be award¬ 
ed where the answer does not contain a denial of 
the charges in the complaint.99 Under some stat¬ 
utes, however, the absence of a denial of the allega¬ 
tions of plaintiff’s pleadings does not entitle plain¬ 
tiff to a divorce, in the absence of satisfactory 
proof of his case.^ Also, if the jurisdictional fact 
of residence does not exist, defendant may defend 
the action under an answer putting only this ques¬ 
tion in issue.2 

Where there is a sufficient denial of each alleged 
cause for divorce, the court may disregard im¬ 
material matter,3 and it may on its own motion go 
into the investigation of facts not contested by the 
pleadings.^ 

A general denial is a good plea to a complaint 
based on adultery,^ and sufficiently traverses an al¬ 
legation as to the propriety of plaintiff’s conduct,® 
and may be sufficient to put all matters in issue.®*® 


88. Ark.—^Dou^rlas v. Dougrlas, 304 
S.W.2d 227 Ark. 1057. 

Colo.—Myers%^Myers. 135 P.2d 236, 
110 Colo. 412. ' 

Minn.—^Fagrebank ^ y. Fagrebank, 9 
Minn. 72. 

N.J.—Sposa V. Sposa.\73 A.2d 753, 8 
N.J.Super. 644. 

19 C.J.P 114 note 98. 

PUlng ‘*fortliwith” 

Court rule that one contesting di¬ 
vorce libel shall “forthwith” file an¬ 
swer has force of law, but does not 
prevent reception of all competent 
evidence on question whether, libel 
should be granted. 

Mass.—^Webster v. Webster, 163 IST.B. 
197, 264 Mass. 551. % 

S9. Ark.—Stokenbury v. Stokenbvtry, 
307 S.W.2d 894—^Blauvelt v. Qlau- 
velt, 136 S.W.2d 201. 199 ArlC 710. 
Mass.—Costa v. Costa, 4 N.E.2d 324, 
295 Mass. 556. 

On first interpretation of court 
role regulating answers in divorce 
actions, ruling that defendant should 
be permitted to file answer after ex¬ 
piration of prescribed tiine and be let 
into trial, subject to plaintiff’s right 
to move for a continuance should 
the answer raise any, defense which 
plaintiff might be unprepared to 
meet, was within court’s discretion¬ 
ary power. 

Del.—Wiener v. Wiener, 83 A.2d 749, 
7 Terry 343. 


Extension of time 
Where the time within which to 
file an answer has been extended 
by stipulation of the parties, answer 
may be filed during the time so ex¬ 
tended. 

N.T.—Keene v. Keene, 189 N.T.S. 
284, affirmed 190 N.T.S. 934, 199 
App.Div. 913. 

I 90- Pa.—^Barnitz v. Bamitz, 26 Pa. 
Dist. & Co. 517—Gillaspy v. Gil- 
laspy, 24 Pa.Dlst. & Co. 667, 12 
NorthumhLeg.J. 223, 34 Sch.Leg. 
Hec. 400. 

Drumm v. Drumm, Com.PL, 48 
Lanc.Rev. 251. 

91- N.J.—Wilber v. Wilber, 106 A. 
664, 90 N.J.Eq. 7. 

92- Pa.—Geyer v. Geyer, 188 A. 402, 
124 Pa.Super. 313. 

Va.—Westfall v. Westfall, 82 S.E.2d 
487, 196 Va. 97. 

93- Kan.—O’Grady v. O’Grady, 197 
P. 869, 109 Kan. 105. 

94- Pa.—Gillaspy v. Gillaspy, 24 
Pa.Dist. & Co. 667, 12 Northumb. 
Leg.J. 223, 34 Sch.Lieg.Hec. 400— 
Hocker v. Hocker, 20 Pa.Dist. & Co. 
651, 38 Dauph.Co. 269—^Mann v. 
Mann, 14 Pa.Dist. & Co. 303, 22 
Berks Co. 160, 44 York Leg.Rec. 
59. 

Borzellino v. Borzellino, Com.Pl., 
40 Berks Co. 205. 

19 C.J. p 114 note 99. 

95- Pa.—^Barnitz v. Barnitz, 26 Pa. 
Dist. & Co. 517—^Du Bois v. Du 
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Bois, 23 Pa.Dist. & Co. 429, 61 
Montg.Co. 107. 

19 C.J. p 114 note 1. 

98- Pa.—Smith v. Smith, 16 Pa.Dist. 
& Co. 414. 

97. Pa.—^Maynard v. Maynard, 18 
Pa.Dist. 410. 

98. Neb.—Smith v. Smith, 28 N.W. 
296, 19 Neb. 706. 

19 C.J. p 115 note 7. 

Allegations held insufficient 

Allegations that plaintiff had tes¬ 
tified falsely in previous proceedings, 
resulting in a decree of dissolution 
of her former marriage, did not 
state a sufficient defense to her ac¬ 
tion for a separation. 

N.Y.—^Rogers v. Rogers, 164 N.T.S. 
2d 356. 

99. Pa.—Cain v. Cain, 6 Pa.Co. 366. 

1 . Ky.—Denehie v. Denehie, 209 S. 
W.2d 309, 306 Ky. 787—Cecil v. 
Cecil, 215 S.W. 437, 186 Ky. 679. 

2. Cal.—^Dillon v. Dillon, 187 P. 27, 
45 C.A. 191. 

3. Pa.—Moore v. Moore, 7 Phila. 
308. 

4. Mo.—Bethel v. Bethel, 164 S.W. 
682, 181 Mo.App. 601. 

5. Neb.—Oades v. Cades, 6 Neb. 304. 

6. Kan.—^Busley v. Busley, 224 P. 
922, 115 Kan. 725. 

8.5 Tex.—Fowler v. Fowler, Civ. 
App., 209 S.W.2d 432. 
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§ 114. -Affirmative Defenses 

Generally, affirmative defenses must be specially 
pleaded, but condonation, connivance, and recrimination 
may be a bar to a divorce, if shown to exist, although 
not specially pleaded. 

Ordinarily, an affirmative defense, to be available 
in a divorce action, must be set up by the answer,7 
and the facts relied on as establishing the defense 
must be set out therein.^ In some states defendant 


DIVORCE § 114 

may specifically or generally deny the alleged mis¬ 
conduct and insist in the same answer on an inde¬ 
pendent, affirmative defense,® but in others an af¬ 
firmative defense cannot be set up in an answer 
denying the allegations of the complaint.^® 

Condonation, Generally speaking, condonation of 
the offense complained of as a cause for divorce is 
an affirmative defense which should be specially 
pleaded to be available as a defense.^i It has been 


7. Kan.— Corpus Juris Seonndum 
cited in. Breidenthal v. Breidenthal. 
318 P.2d 981, 182 Kan. 23. 

Mass.—Costa v. Costa, 4 N.B.2d 324, 
295 Mass. 556. 

A plea of res judicata may proper¬ 
ly be filed in a divorce suit, since 
such plea does not fall within ex¬ 
ception to statute providing that di¬ 
vorce suits are to be instituted and 
conducted as other suits in equity. 
Va.—Griffin v. Griflin, 32 S.E.2d 700, 
183 Va. 443. 

Invalidity of marriage 
If the complaint shows a marriage 
apparently valid, defendant cannot 
prove its invalidity without pleading 
it in defense. 

N.T.—^Vincent v. Vincent, 17 N.T.S. 
497, 16 Daly 534. 

Justification 

(1) In the absence of statute, 
misconduct of plaintiff affording jus¬ 
tification for the acts complained of 
must be alleged in the answer in or¬ 
der to be proved in defense. 

Utah.— Corpus Juris quoted in Schu¬ 
ster V. Schuster, 53 P.2d 428, 429, 
88 Utah 257. 

19 C.J. p 115 note 17. 

(2) Defendant cannot justify the 
misconduct complained of on the 
ground of insanity, unless it has 
been pleaded. 

Neb.—Anderson v. Anderson, 131 N. 
W. 907, 89 Neb. 570, Ann.Cas.l912C 
1 . 

limitation of actions 

(1) Unless it appears on the face 
of the complaint that the action is 
barred by the statute of limitations, 
that defense, as a general rule, must 
be specially pleaded. 

Wis.—^Dutcher v. Dutcher, 39 Wis. 
651. 

(2) Under statute, providing that 
"an action for divorce must be 
brought within five years next aft¬ 
er doing of the act complained of," 
cannot be taken advantage of, in the 
absence of the interposition of a 
plea of limitation. 

Ky.—^Johnson v. Johnson, 209 S.W. 
385, 183 Ky. 421. 

8. Kan.— Corpus Juris Secundum 
cited in Breidenthal v. Breidenthal, 
318 P.2d 981, 182 Kan. 23. 

Mass.—Costa v. Costa, 4 N.B.2d 324, 
295 Mass. 556. 


Besidence 

Allegation of plaintiff's residence 
in state for period required by stat¬ 
ute should be traversed in answer. 
Pla.—Rollins v. Rollins, 19 So.2d 562, 
165 Fla. 83—Aldrich v. Aldrich, 16 
So.2d 47, 153 Fla. 856. 

Pa.—Gutfieisch v. Gutfleisch, Com. 
PI., 49 Lanc.L.Rev. 228, 58 York 
Leg.Rec. 140—^Masefield v. Mase¬ 
field, Com.Pl., 7 Monroe L.R. 72, 
appeal dismissed 46 A.2d 329, 159 
Pa. Super. 6. 

Plea in bar upheld against demurrer 

In husband's suit for divorce 
wherein wife’s plea in bar contained 
allegation that husband sought to 
maintain his action based on his 
own violation of the criminal law 
of the state, demurrer ore tenus was 
properly overruled. 

N.C.—^Hyder v. Hyder, 1 S.B.2d 540, 
215 N.C. 239. 

Allegations held suffloient 
N.T.—^Vetrano v. Vetrano, 54 N.T.S. 
2d 537. 

Allegations held insulBLcient 

(1) Allegations that libelant had 
spent a great deal of time in compa¬ 
ny of a certain man and had been on 
terms of intimacy with him did not 
state a defense to libel for divorce for 
cruel and abusive treatment. 

Mass.—^Reddington v. Reddington, 59 
N.E,2d 775, 317 Mass. 760, 159 A. 
L.R, 1448. 

(2) In action for separation, an 
afi^rmative defense alleging no ulti¬ 
mate facts but alleging generally 
that defendant’s cruelty if committed 
was caused solely through the provo¬ 
cation and misconduct of plaintiff 
merely stated conclusions in the lan¬ 
guage of statute and was insufficient; 
N.T.—Ceva v. Ceva, 60 N.T.S.2d 127, 

186 Misc. 783. 

9. Colo.—O’Rourke v. O’Rourke, 144 
P. 890, 68 Colo. 300. 

19 C.J. p 116 note 4. 

10. Or.—^Eggerth v. Eggerth, 16 P. 
650, 15 Or. 626. 

11. Ala.—Kidd v. Kidd, 20 So.2d 615, 

246 Ala. 313—Chamberlain v. 

Chamberlain, 16 So.2d 8, 245 Ala. 
105—^Hudson v. Hudson, 85 So. 282, 
204 Ala. 75. 

Cal.—^Hamburger v. Hamburger, 141 
P.2d 453, 60 C.A.2d 530. 
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Conn.— Corpus Juris cited la McCar¬ 
thy V. McCarthy, 195 A. 607, 608, 
123 Conn. 409. 

Fla.—Crews v. Crews, 178 So. 139, 
130 Pla. 499—^Roebling v. Roebling, 
161 So. 715, 119 Pla. 768. 

Ga.—^Lovelace v. Lovelace, 177 S.E. 
685, 179 Ga. 822. 

Ill.—^McGaughy v. McGaughy, 102 N. 
E.2d 806, 410 Ill. 596—Lipe v. Lipe, 
168 N.E. 411, 327 Ill. 39. 

Corpus Juris Secundum cited la 
Rasgaitis v. Rasgaitis, 107 N.E.2d 
273, 275, 347 Ill.App. 477. 

Ind.—Baker v. Baker, 100 N.E.2d 900, 
121 Ind.App. 664. 

Iowa.—Bouska v. Bouska, 86 N.W.2d 
884—Kentzelman v. Kentzelman, 63 
N.W.2d 194, 246 Iowa 579—Cooper 

V. Cooper, 52 N.W.2d 517, 243 Iowa 
661—^Weatherill v. Weatherill, 26* 
N.W.2d 336, 238 Iowa 169—Rob¬ 
bins V. Robbins, 12 N.W.2d 664, 234 
Iowa 650—^Nelson v. Nelson, 225 N. 

W. 843, 208 Iowa 713. 

Mass.—^Hayden v. Hayden, 96 N.B.2d 
136, 326 Mass. 587—Eldridge v. 
Eldridge, 180 N.E. 137, 278 Mass. 
309. 

Neb.—^Hodges v. Hodges, 47 N.W.2d 
361, 164 Neb. 178—Wright v. 
Wright, 43 N.W.2d 424, 153 Neb. 
18—Eicher v. Eicher, 26 N.W.2d' 
808, 148 Neb. 173. 

Nev.— Corpus Juris cited la Witten¬ 
berg V. Wittenberg, 55 P.2d 619, 
623, 56 Nev. 442. 

N.J.—^Morrone v. Morrone, 130 A.2d 
396, 44 N.J.Super. 305—Sabia v. Sa- 
bia, 84 A.2d 559, 16 N.J.Super. 273. 

Wallace v. Wallace, 164 A. 565, 
112 N.J.Eq. 292. 

N.C.—^Blakely v. Blakely, 119 S.B. 
486, 186 N.C. 351. 

Ohio.—Slyh v. Slyh, App., 135 N.B.2d 
675—Poe V. Poe, 135 N.E.2d 484, 99 
Ohio App. 542—^Denning v. Den¬ 
ning, App., 132 N.E.2d 774— Corpus 
Juris Secuadum cited in Amole v. 
Amole, App., 129 N.E.2d 860, 861— 
Duff V. Duff, App., 126 N.E.2d 466 
—Cousino V. Cousino, 107 N.E.2d 
213, 90 Ohio App. 449—Gugle v. 
Gugle, App., 57 N.E.2d 156—^Hepner 
V. Hepner, App., 61 N.E.2d 44— 
Weller v. Weller, App., 42 N.E.2d 
458—^Winnard v. Winnard, 23 N.B. 
2d 977, 62 Ohio App. 361. 

Huffine V. Huffine, Com.Pl., 74 N.. 
B.2d 764—^Meaxs v. Mears, 15 Ohio- 
Supp. 61. 
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held, however, that where it is clearly shown by 
the evidence that a matrimonial offense has been 
condoned, the court may deny a decree of divorce, 
although defendant has not pleaded the condona- 
tion.i2 So, where proof of the offense is admitted 
without objection, although not pleaded, the court 
may deny the divorce, or defendant will be per¬ 
mitted to amend the answer and raise the issue.^^ 
Further, there are cases which hold that, while the 
defense of condonation, if not specially pleaded, 
may not be taken advantage of as a matter of 
right,i® yet, since the public is a party to every 
divorce proceeding, as discussed supra § 8, the court 
may allow evidence as to condonation, although not 
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Specially pleaded, and refuse the divorce if it ex- 
ists.i® 

Connivance. The defense of connivance should 
be specially pleaded, else it cannot be proved,i7 al¬ 
though the court may, if there is reason to believe 
that such a defense exists, permit inquiry of that 
fact and refuse a divorce if connivance is shown to 

exist^S 

Recrimination. Generally, recrimination as a bar 
to a divorce otherwise grantable should be fully as¬ 
serted as an affirmative defense in the answer,!^ 
and pleaded with the same particularity as a charge 
in a complaint for divorce.^® It has been held. 


Okl.—^Every v. Every, 293 P.2d 612— 
Harper v. Harper, 164 P.2d 225, 
196 Okl. 198—^McDaniels v. McDan¬ 
iels, 4 P.2d 112, 152 Okl. 258. 

Tex.—Barta v. Barta, Civ.App., 283 
S.W. 201. 

Va.—^Martin v. Martin, 184 S.E. 220, 
166 Va. 109. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 
863, 129 W.Va. 344. 

19 C.J. p 115 note 19. 

Bevocatioo. 

Where husband suing for divorce 
did not plead revocation of condona¬ 
tion, but alleged cruelty in general 
terms without specifying that he 
would rely on asserted cruel acts oc¬ 
curring prior to reconciliation, wife 
was not required to plead condona¬ 
tion in anticipation of claim that 
condonation was revoked. 

Cal.—Hamburger v. Hamburger, 141 
P.2d 453, 60 C.A.2d 530. 

Allegations held sufficient 
In action for separation on ground 
of cruelty, defense, that prior to 
commencement of the action wife for¬ 
gave husband and freely condoned 
the acts of alleged misconduct set 
forth in her complaint, was broad 
enough to embrace all allegations of 
complaint and was sufficient. 

N.Y.—Goldstein v. Goldstein, 128 N. 
Y.S.2d 811, affirmed 131 N.Y.S.2d 
444, 283 App.Div. 1012. 

Allegations held insnfflcient 
In action for separate maintenance, 
affirmative defense that wife, by con¬ 
tinuing to live with husband and to 
accept his support and maintenance, 
and by accepting benefits of marital 
existence condoned offenses alleged 
to have been committed by husband 
was insufficient. 

N.Y.—^Rothman v. Rothman, 67 N.Y. 
S.2d 96. 

12. Cal.—Hamburger v. Hamburger, 
141 P.2d 453, 60 C.A.2d 530. 

Pla.—Crews v. Crews, 178 So. 139, 130 
Pla. 499. 

Ind.—^Hash v. Hash, 59 N.E.2d 735, 
115 Ind.App. 437. 

Mo.—O’Neil V, O’Neil, App., 264 S.W. 
61. 


Or.—^Amend v. Amend, 296 P. 875, 
135 Or. 550, 76 A.L.R. 986— 

Kruschke v. Kruschke, 205 P. 973, 
103 Or. 601—Saville v. Saville, 203 
P. 584, 103 Or. 117. 

On own motion 

Where there is reason to believe 
that condonation exists in divorce 
case, court may ex officio direct 
an inquiry to it at any time before 
final decree. 

Pla.—Crews v. Crews, 178 So. 139, 
130 Fla. 499. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 863, 
129 W.Va. 344. 

13. Mass.—^Hayden v. Hayden, 96 N. 
E.2d 136, 326 Mass. 587. 

Mont.—^Bordeaux v. Bordeaux, 80 P. 

6, 32 Mont. 159. 

19 C.J. p 115 note 20. 

Offense not admitted 
Where wife did not in any respect 
admit cruelty charges made by hus¬ 
band in first divorce suit, which was 
dismissed, a written agreement by 
husband and wife on dismissal of 
first divorce suit to establish a home 
and to do certain things and subse¬ 
quent to cohabitation could not be 
effectually pleaded by wife as con¬ 
donation in subsequent divorce suit. 
Or.—^Hollingsworth v. Hollingsworth, 
229 P.2d 956, 191 Or. 374. 

14. N.J.—^Apgar v. Apgar, Ch., 59 A. 
230—Wilkins v. Wilkins, Ch., 58 A. 
821. 

15. N.Y.—^EArger v. Karger, 44 N. 
Y.S. 219, 19 Misc. 236, 26 N.Y.Civ. 
Proc. 161. 

19 C.J. p 115 note 22. 

16. Me.—Christensen v. Christen¬ 
sen, 134 A. 373, 125 Me. 397. 

19 C.J. p 115 note 24. 

17. Ala.—Kidd v. Kidd, 20 So.2d 515, 

246 Ala. 313—Chamberlain v. 

Chamberlain, 16 So.2d 8, 245 Ala. 
105. 

Pla.—Benson v. Benson, App., 102 So. 
2d 748. 

N.Y,—Smith v. Smith, 4 Paige 432, 27 
Am.D. 75. 
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That wife allegedly connived at 

and procured commission of hus¬ 
band’s adultery, and hence was es¬ 
topped from procuring divorce, is 
an issue to be set up by husband in 
the divorce suit, and set at rest by 
final decree therein. 

Pla.—Oyama v. Oyama, 189 So. 418, 
138 Pla. 422, 122 A.L.R. 526. 

18. N.Y.—^Karger v. Karger, 44 N. 
Y.S. 219, 19 Misc. 236, 26 N.Y.Civ. 
Proc. 161. 

Smith V. Smith, 4 Paige 432, 27 
Am.D. 75. 

On own motion 

Court may investigate fraudulent 
collusion in divorce case ex mero 
motu before it loses jurisdiction. 
Pla.—Hall V. Hall, 112 So. 622, 93 Pla. 
709. 

19. Pla.—Welch v. Welch, 152 So. 
173, 112 Pla. 690. 

Ga.—Rowell v. Rowell, 74 S.E.2d 833, 
209 Ga. 572—Cohen v. Cohen, 74 S. 
E.2d 95, 209 Ga. 459. 

Mo.— Corpus Juris Secundum cited in 
Brackmann v. Brackmann, App., 
202 S.W.2d 561, 566. 

N.J.—Young V. Young, 119 A. 92, 94 
N.J.Eq. 155, 25 A.L.R. 1049. 

N.C.—^Pearce v. Pearce, 37 S.E.2d 904, 
226 N.C. 307—Taylor v. Taylor, 33 
S.E.2d 492, 225 N.C. 80. 

N.D.—Brandt v. Brandt, 33 N.W.2d 
620, 76 N.D. 99. 

Ohio.—Opperman v. Opperman, 65 N. 

B.2d 655, 77 Ohio App. 69. 

Or.—^McElwee v. McElwee, 138 P.2d 
208, 171 Or. 462. 

Pa.— Corpus Juris quoted in Gearing 

V. Gearing, 7 Pa.Dist. & Co. 747, 749, 
affirmed 90 Pa.Super. 192. 

19 C.J. p 116 note 29. 

Issue not raised 

In action for divorce on grounds 
of cruelty, wife’s denial that she had 
ever committed any of acts of physi¬ 
cal violence charged by husband did 
not raise issue of recrimination. 

Tex.—Dirks v. Dirks, Civ.App., 302 S. 

W. 2d 471, error dismissed. 

20. Pla.—Welch v. Welch, 152 So. 

1 173, 112 Pla, 590. 
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however, that the court may in its discretion allow 
proof in recrimination, although it has not been 
pleaded,21 particularly where adultery is the basis of 
the recrimination,22 and an exception to the general 
rule has been recognized where complainant, in put¬ 
ting in his case himself, shows his own guilt.23 
Further, under rules adopted by some courts, it is 
not only the right but the duty of the court to re¬ 
fuse to grant a divorce, although the defense of 
recrimination is not formally set up, if it appears 

in evidence.24 

In an action for divorce on the ground of separa¬ 
tion of the parties without cohabitation, allega¬ 
tions in the answer that the separation and the con¬ 
tinuation thereof were through no fault of defendant 
are not necessary, where the statute makes those 
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facts unimportant,24.5 nor is it necessary to plead af¬ 
firmatively the invalidity of the separation agree¬ 
ment by reason of defendant’s mental incompe- 
tency.2^-10 

§ 115. Cross Complaint or Counterclaim 

While a cross complaint or counterclaim in a divorce 
proceeding is an independent action standing on its own 
allegations, it must be germane to the original proceed¬ 
ing, must be timely filed, must sufficiently allege grounds 
for affirmative relief and other necessary matters, and 
must conclude with a proper prayer for relief. 

While a cross complaint or counterclaim in a di¬ 
vorce proceeding is an independent action standing 
on its own allegations,25 it must not be inconsistent 
with the original answer filed,26 and must be ger¬ 
mane to the original proceeding.27 Defendant may 


Fa.—Corpns Jnxis anoted in. Gearing 
V. Gearing, 7 Pa.Dist. & Co. 747, 749, 
affirmed 90 Pa.Super. 192. 

19 C.J. p 116 note 30. 

Flea not tedluiically one of reoxUn- 
Inatlott 

In husband’s action for divorce 
based on a two-year separation, wife’s 
plea setting up record of independ¬ 
ent maintenance action in which jury 
found that husband had failed to pro¬ 
vide for wife and children and had 
offered indignities to person of wife 
as to render her condition intolerable 
was not technically one of “recrim¬ 
ination” although “in genere” or of a 
kindred nature. 

N.C.—^Byers v. Byers, 25 S.E.2d 466, 
223 N.C. 85. 

Allegations held sufficient 
Averment in wife’s answer in di¬ 
vorce suit that plaintiff deserted 
wife and child and returned to his 
parental home and concurred with 
his parents in their conduct towards 
the wife, in absence of motion to 
make more definite and certain aft- j 
er issue joined and trial on the mer¬ 
its, was sufficient to connect hus¬ 
band with the alleged bad treatment 
of wife, by the husband’s parents. 
Or.—Cole V. Cole, 73 P.2d 383, 157 
Or. 566. 

Allegations held insufficient 

(1) In action for divorce on ground 
of two years’ separation, where wife 
alleged that husband ordered her to 
leave his home but she did not go, 
and that instead she bargained with 
him for a contract of separation, 
wife’s allegations were insufficient to 
constitute a valid defense, in absence 
of averment that her agreement was 
Induced by fraud, deceit, or undue 
influence. 

N.C.—^Pearce v. Pearce, 85 S.E.2d 
636, 225 N.C. 571. 

(2) In divorce action on ground 
of desertion, amendment to answer 
by wife that conduct of husband 
with other woman had been such 

27A C.J.S.—26 


that would deprive him of a divorce 
on his own volition was insufficient 
to set up defense of recrimination. 
S.C.—Jeffords v. Jeffords, 58 S.R2d 
731, 216 S.C. 451. 

21. Mo.—^Brackmann v. Brackmann, 
App., 202 S.W.2d 561. 

Vt.—Tilllson V. Tillison, 22 A. 531. 63 
Vt. 411. 

19 C.J. p 116 note 31. 

Amendment not required 
In a suit for divorce by a wife on 
the ground of nonsupport, wherein 
the husband filed a cross bill based 
on adultery, the wife might defend 
against her husband’s petition by way 
of recrimination without an amend¬ 
ment of pleadings. 

Vt.—Walker v. Walker, 104 A. 828, 92 
Vt. 443. 

Provisions held permissive 
Statutory provisions permitting de¬ 
fendant in divorce suit to file answer 
charging plaintiff with conduct which 
would entitle defendant to divorce, 
and that defendant in answer “may” 
pray for divorce, are permissive only, 
not mandatory. 

Mo.—State ex rel. Fawkes v. Bland, 
210 S.W.2d 31, 357 Mo. 634. 

22. Del.—Street v. Street, 101 A.2d 
803, 9 Terry 272. 

Fla.—Welch v. Welch, 152 So. 178, 
112 Fla. 590. 

Ill.—^Nesheim v. Nesheim, 12 N.E.2d 
222, 293 IlLApp. 257. 

Discretion 

Court, in its discretion, may take 
notice of proved adultery as bar, by 
way of recrimination, to divorce, al¬ 
though not pleaded. 

Fla.—Welch v. Welch, 152 So. 173, 
112 Fla. 590. 

23. Miss.—^Dunn v. Dunn, 125 So. 
562, 156 Miss. 132. 

N.J.—^Toung V. Young, 119 A. 92, 94 
N.J.Ba. 155, 25 A.L..R. 1049. 

19 C.J. p 116 note 32. 

Season for exception 

N.J.—^Young V. Young, supra. 
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24. Md.—Courson v. Courson, 117 A. 
2d 850, 208 Md. 171—Burger v. Bur¬ 
ger, 104 A.2d 923, 204 Md. 495— 
Dougherty v. Dougherty, 48 A.2d 
451, 187 Md. 21—Duckett v. Duck¬ 
ett, 123 A. 55, 143 Md. 551—Geissel- 
man v. Geisselman, 107 A. 185, 134 
Md. 453. 

2A5 Ark.—^Mogensky v. Mogensky, 
204 S.W.2d 782, 212 Ark. 28. 

24.10 N.C.—^Lawson v. Bennett, 81 
S.E.2d 162, 240 N.C. 52. 

25. Mo.—State ex rel. Fawkes v. 
Bland, 210 S.W.2d 31, 357 Mo. 634. 

Tex.—^Mansur v. Mansur, Civ.App., 21 
S.W.2d 38. 

Right to cross action or counterclaim 
for affirmative relief in general 
see supra § 11. 

Notice 

Where wife had filed bill of com¬ 
plaint for divorce, it was not neces¬ 
sary to give notice of husband’s cross 
bill for divorce on ground of volun¬ 
tary abandonment. 

Ala.—Bell v. Bell, 17 So.2d 666, 245 
Ala. 478. 

26. W.Va.—Crouch v. Crouch, 90 S. 
E. 235, 78 W.Va. 708. 

27- Ill.—Smith v. Johnson, 151 N. 
E. 550, 321 Ill. 134. 

N.C.—Jenkins v. Jenkins, 36 S.E.2d 
233, 225 N.C. 681. 

Tex.—^Turman v. Turman, Civ.App., 
99 S.W.2d 947, error dismissed, 
certiorari denied 57 S.Ct. 933, 301 
IJ.S. 698, 81 D.Ed. 1353, rehearing 
denied 58 S.Ct 7, 302 U.S. 774, 82 
L.Ed. 600. 

Matters alleged held connected with 
subject of action 

Ala.—^Dancy v. Dancy, 43 So.2d 893, 
253 Ala. 207—Carter v. Carter, 27 
So.2d 201, 248 Ala. 251. 

Fla.—^Morrison v. Morrison, 30 So.2d 
169, 158 Fla. 775. 

Iowa.—Wilson v. Wilson, 40 Iowa 
230. 
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not seek by a cross complaint or counterclaim a 
straight money judgment against plaintiff for an un¬ 
paid loan27.5 or for the amount of overdue sepa¬ 
rate maintenance money decreed in a previous 
suit, 27*10 or a judgment for the return of borrowed 
securities or their value.27.i5 

Under some statutes a cross complaint or counter¬ 
claim is considered in the same light and governed 
by the same rules of law as affect and govern the 
petition but it has been held that defendant can¬ 
not be allowed to file a cross petition for a divorce 
where the divorce statute contains no grant of gen¬ 
eral equitable powers and no suggestion of any right 
of defendant to affirmative relief by cross bill or 
cross petition.28.5 a court has been held to be 
under no duty to consider a cross petition filed out 
of rule and without leave of the court.28.io 

Where a cross bill is answered, it may be retained 
and made the basis of a decree, although the original 
bill is dismissed,29 and the fact that a spouse fails in 
his suit for divorce does not defeat the jurisdiction 
of the court to entertain a cross bill of the other 


spouse for divorce and the custody of a child;29*5 
but it has been held that, on dismissal of the bill 
for divorce, custody of the children should not be 
awarded under a cross bill.20 It is within the dis¬ 
cretion of the court to deny a motion to withdraw 
a cross complaint.®^ 

Time of filing, A cross complaint or counterclaim 
should be filed after the complaint or bill has been 
answered.22 It is discretionary with the court to 
allow the filing thereof after the time fixed by 
statute, where the statute is not arbitrary,23 and it 
has been held that, where notice has been duly 
given, it may be filed even during the progress of 
the trial,34 or after the entry of an interlocutory de- 
cree.35 A cross bill to decide the title to land, how¬ 
ever, may not be interposed by defendant after a 
decree has been rendered in the divorce suit.36 

Sufficiency of allegations generally. The cross 
complaint or counterclaim must allege grounds for 
affirmative relief under the terms of the controlling 
statutes,37 and the misconduct relied on must be 
alleged specifically and with as much certainty as 


27.5 Nev.—^Lemp v. Lemp, 141 P.2d 
212, 62 Nev. 91, 148 A.L.R. 1104. 

27.10 Nev.—^Lemp v. Lemp, supra. 
27.15 Nev.—Lemp v. Lemp, supra. 

28. Mo.—^Phelps v. Phelps, 246 S.W. 
2d 838, 241 Mo.App. 1202—Pike v. 
Pike, 193 S.W.2d 637, 239 Mo.App. 
655—^Butler v. Butler, App., 262 S. 
W. 734. 

Coanterclaim for divorce is ‘peti¬ 
tion for divorce” within statute pro¬ 
viding that statements of such peti¬ 
tions shall not he taken as confessed 
because of defendant's failure to an¬ 
swer. 

Ky.—Carter v. Carter, 166 S.W.2d 453, 
292 Ky. 344. 

28.5 Del.—Wilkins v, Wilkins, 46 A. 

1 2d 536, 4 Terry 399. 

28.10 Ohio.—^Rubaszny v. Kubaszny, 
App., 70 N.B.2d 905. 

29. D.C.—^Wells V. Wells, 11 App. 
D.C. 392. 

Vt.—^Walker v. Walker, 104 A. 828, 
92 vt. 443. 

29.5 N.C.—^In re Gibson, 23 S.B.2d 
50, 222 N.C. 350. 

30. Ill.—Thomas v. Thomas, 95 N. 
B. 846, 250 Ill. 354, 36 L.R.A.,N.S., 
1168, Ann.Cas.l912B 344. 

31. Conn.—^Dochelli v. Dochelli, 6 A. 
2d 324, 125 Conn. 468. 

Motion held properly granted 
Miss.—^Ballard v. Ballard, 24 So.2d 
335, 199 Miss. 316. 

32. U.S.—Allen v. Allen, Super.Ark., 
80 F.Cas.No.18,223, 1 Hempst. 58. 

No compulsion to file 
Where wife instituted action for 
separation from bed and board in one 


county at time neither party had nec¬ 
essary residence in county to main¬ 
tain action for absolute divorce, and 
husband instituted action for abso¬ 
lute divorce in another county in 
which he had the necessary residence 
to maintain such action, husband 
was not required to file counterclaim 
for divorce in wife's action since he 
already had jurisdictional qualifica¬ 
tions to file divorce action in latter 
county and wife had already caused 
property in which he had an interest 
to be burdened with an injunction, 
and under such circumstances he 
could not be required to wait five 
months to file counterclaim for di¬ 
vorce. 

Ariz.—Davies v. Russell, 325 P.2d 402, 
84 Ariz. 144. 

33. Ark.—Blauvelt v. Blauvelt, 136 
S.W.2d 201, 199 Ark. 710. 

34. Mich.—^Van Voorhis v. Van 
Voorhis, 53 N.W. 964, 94 Mich. 60. 

19 C. J. p 117 note 51. 

35. Ill.—Leith v. Leith, 213 IlLApp. 
155. 

36. Ill.—Abbott V. Abbott, 59 N.B. 
958, 189 111. 488, 82 Am.S.R. 470. 

37. Ky.—Colston v. Colston, 179 S. 
W.2d 893, 297 Ky. 250—Reynolds 
V. Reynolds, 6 S.W.2d 1078, 224 Ky. 
668 . 

Miss.—Cummings v, Cummings, 58 
So.2d 39, 213 Miss. 863. 

N.T.—Berkley v. Berkley, 142 N.T.S. 
2d 273—Goldstein v. Goldstein, 128 
N.Y.S.2d 811, affirmed 131 N.T.S.2d 
444, 283 App.Div. 1012. 

N.C.—Pearce v. Pearce, 35 S.B.2d 636, 
226 N.C. 571. 


Allegations inartfnlly drawn 

Where allegations of cross bill in 
divorce action as to cross complain¬ 
ant’s ground for divorce are inart- 
fully drawn, they are, in absence of 
attack by appropriate specific grounds 
of demurrer, sufficient to support 
court’s jurisdiction and decree. 

Ala.—^Dancy v. Dancy, 43 So. 2d 893, 
253 Ala. 207. 

Effect of insufficiency 
In suit for separate maintenance 
where cross bill of husband for di¬ 
vorce was demurrable and should 
have been dismissed on demurrer, all 
subsequent pleadings based on it 
were likewise defective and fell with 
it. 

W.Va.—Wolford v. Wolford, 56 S.E. 
2d 614, 38 W.Va. 403. 

Former adjudication 
Where wife was denied judgment 
of separation on grounds of abandon¬ 
ment and nonsupport, and she filed a 
counterclaim seeking a separation on 
same grounds in husband’s subse¬ 
quent action for separation, wife has 
been required to allege facts show¬ 
ing that she returned to husband or 
offered to do so after prior adjudica¬ 
tion. 

N.T.—Naphtali v. Naphtali, 138 N.Y. 
S.2d 735, appeal denied 156 N.Y.S. 
2d 966, 2 A.D.2d 811. 

Desertion not alleged 
A cross bill for divorce alleging 
that ‘'plaintiff, wholly disregarding 
his duties as the husband of de¬ 
fendant, has offered her such indig¬ 
nities as to render her condition in 
life intolerable, as in this, to wit, 
that • • • plaintiff absented him- 
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to time, place, and circumstance as in the case of a 
complaint.38 Also the allegations contained in such 
pleadings must be relevant and material to the is¬ 
sues involved.39 Allegations in plaintiff’s plead¬ 
ings, however, may remedy insufficiencies of the 
cross complaint,40 and it has been held that a cross 
complaint not stating facts which constitute a cause 
of action may prevent plaintiff from obtaining a 


divorce, where it is supported by facts and no ob¬ 
jection is interposed in the trial court^i 

Jurisdictional facts. An allegation of residence 
required by statute is essential in a cross complaint 
for divorce,42 and the absence of such an allega¬ 
tion cannot be cured or helped by allegations or ad¬ 
missions contained in any of the other pleadings.43 


self from defendant without a rea¬ 
sonable cause for a space of one 
whole year next before the filing of 
defendant’s cross-bill herein,” al¬ 
leged desertion merely as a part of 
the indignities suffered, and not as 
a separate ground for divorce so as 
to sustain a decree based thereon. 

Mo.—^Delaney v. Delaney, App. 245 
S.W. 1075. 

Striking allegations held error 
In divorce suit, court erred in 
striking allegations of facts in wife’s 
affirmative defenses of husband’s in¬ 
debtedness for overdue separate 
maintenance awarded wife by de¬ 
cree of foreign state court and 
amount owing her on account of 
loan of securities and money to hus¬ 
band, as such facts might reasonably 
be expected to infiuence discretion of 
court, regardless of their sufficiency 
as grounds for divorce. 

Nev.—Lemp v. Lemp, 141 P.2d 212, 
62 Nev. 91, 148 A.L.R. 1104. 

Cause of action alleged 
Ala.—Bains v. Bains, 20 So.2d 103, 
246 Ala. 249—^McCoy v. McCoy, 13 
So.2d 576, 244 Ala. 343. 

Cal.—Heilman v. Heilman, 266 P.2d 
148, 122 C.A.2d 771. 

Mo.—^Krebs v. Krebs, App., 24 S.W. 
2d 171. 

Mont.—Detert v. Detert, 142 P.2d 215, 
115 Mont. 313. 

N.C.—^Pearce v. Pearce, 37 S.E.2d 904, 
226 N.C. 307. 

Tex.—Griffin v. Griffin, Civ.App., 56 
S.W.2d 946. 

Utah.—^Burtt v. Burtt, 204 P. 91, 59 
Utah 457. 

38. Tex.—^Mansur v. Mansur, Civ. 

App., 21 S.W.2d 38. 

19 C.J. p 118 note 63. 

Allegations held sufficient 

(1) In general. 

N.Y.—Solomon v. Solomon, 20 N.Y.S. 
2d 733, reversed on other grounds 
23 N.Y.S.2d 471, 260 App.Div. 869. 
N.C.—^Pruett v. Pruett, lOO S.B.2d 
296, 247 N.C. 13—Silver v. Silver, 
16 S.E.2d 834, 220 N.C. 191—Ragan 
V. Ragan, 197 S.E. 554, 214 N.C. 36. 
Okl.—^Watchorn v. Watchorn, 227 P. 
435, 102 Okl. 114. 

Tex.—Lindsey v. Lindsey, Civ.App., 
228 S.W.2d 878. 

(2) Husband’s counterclaim for di¬ 
vorce alleging that activities of wife 
in Communist Party interfered with 
and destroyed family life, that there 
were unexplained absences of wife. 


from home, that she associated with 
persons abhorrent to husband, that 
she interfered with husband’s asso¬ 
ciations with others, that there were 
violent arguments between them, and 
that she stated that the Communist 
Party was her life and nothing could 
change it, alleged “cruel and inhuman 
treatment” within meaning of di¬ 
vorce statute, even though husband 
had attended meetings of Communist 
Party with wife prior to their mar¬ 
riage. 

Wis.—Ondrejka v. Ondrejka, 90 N.W. 

2d 615, 4 Wis.2d 277. 

Allegations held insufficient 
Cal.—Gould V. Gould, 205 P. 1072, 
188 C. 505. 

Fla.—^Dorman v. Dorman, 169 So. 
867, 125 Fla. 280. 

La.—Spiller v. Spiller, 129 So. 212, 
170 La. 813. 

Nev.—Carroll v. Carroll, 268 P. 771, 
51 Nev. 62, rehearing denied 272 
P. 3, 51 Nev. 188. 

Tenn.—Plantt v. Plantt, 186 S.W.2d 
338, 28 Tenn.App. 79. 

Tex.—^Rowden v. Rowden, Civ.App., 
212 S.W. 302. 

Pleading construed 
In action for divorce, where wife 
filed a cross action for divorce from 
bed and board, wife’s pleading that 
husband locked her out of her home 
and ordered her away was sufficient 
to establish willful abandonment as 
a matter of law notwithstanding wife 
did not use the word “abandonment” 
or word “willful” in her pleading, 
the word “abandonment” importing 
willfulness. 

N.C.—^Pruett v. Pruett, 100 S.B.2d 
296, 247 N.C. 13. 

39. Ga.—Smith v. Smith, 145 S.E. 
63, 167 Ga. 98. 

Allegations held material and rele¬ 
vant 

Allegations as to husband’s finan¬ 
cial condition subsequent to separa¬ 
tion and his acts of intimacy with 
other women many years previous 
to the time of the suit, in wife’s cross 
action for alimony. 

Ga.—Smith v. Smith, supra. 
Invalidity of prior divorce 

Under statute permitting defend¬ 
ant to set out in answer any coun¬ 
terclaim which might be subject of 
an independent suit in equity against 
plaintiff, husband sued for divorce 
could not properly by counterclaim 
and cross complaint allege Invalidity 
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of prior divorce obtained by wife 
from former husband in another 
state. 

Fla.—Gaylord v. Gaylord, 45 So.2d 
507. 

40. Ark.—Smith v. Smith, 59 S.W. 
2d 1044, 187 Ark. 353. 

Tex.—Miller v. Miller, Civ.App., 131 
S.W.2d 245. 

41. Colo.—Garver v. Garver, 121 P. 
165, 52 Colo. 227, Ann.Cas.l913D 
674. 

48. Cal.—Bullard v. Bullard, 209 P. 
361, 189 C. 502. 

Mo.—^Price v. Price, App., 281 S.W. 
2d 307. 

Tex.—Swanson v. Swanson, Civ.App., 
229 S.W.2d 843, certified question 
answered 228 S.W.2d 156, 148 Tex. 
600. 

Resident citizen equivalent to resi¬ 
dent 

Under statute providing that in di¬ 
vorce suits grounded on voluntary 
abandonment complaining party must 
allege and prove that he was resident 
citizen of state for twelve months 
next preceding filing of bill, allega¬ 
tion that he had been bona fide resi¬ 
dent of state for more than one year 
next before original bill of complaint 
was filed and the filing of his cross 
bill was sufficient since the cross 
bill conveyed the same idea of stat¬ 
ute in equivalent terms. 

Ala.—Bell v. Bell, 17 So.2d 666, 245 
Ala. 478. 

Allegations held sufficient 
Mo.—^Phelps V. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202. 

Suit terminated 

Where husband’s petition for di¬ 
vorce was based solely on alleged 
willful desertion by wife and under 
allegations of wife's cross action, 
husband established legal residence, 
after filing his divorce petition, in 
another county, husband’s divorce ac¬ 
tion having been terminated by recon¬ 
ciliation and cohabitation of parties 
prior to filing of wife’s cross action, 
court did not again acquire jurisdic¬ 
tion of husband by reason of allega¬ 
tions in wife’s cross action that 
reconciliation was conditional on 
husband not repeating acts of cruel 
treatment. 

Ga.—Hagan v. Hagan, 66 S.B.2d 714, 
208 Ga. 315. 

43. Cal.—^Bullard v. Bullard, 209 P. 
861, 189 C. 502. 
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It has been held, however, that the jurisdictional 
prerequisite as to the cross complainanfs residence 
in the state sufficiently appears where it is alleged 
in the bill of complaint, although not alleged in the 
cross complaint^^ Likewise, if it is not shown that 
defendant did reside in the state for a prescribed 
time, a cross petition is sufficient if it alleges that 
the offense complained of was committed in the 
state,or while one or both of the parties resided 
therein.^^'i® 

While a different rule prevails in some jurisdic- 
tions,^5 it has been held that jurisdictional facts 
need not be alleged in the cross bill with the same 
strictness as in the original bill,^® and the cross 
complainant need not allege residence, in accordance 
with statutes applying only to plaintiffs as distin¬ 
guished from cross complainants in divorce ac- 
tions.^'7 

Prayer for relief. A cross complaint or counter¬ 
claim should conclude with a prayer for relief, 
but the rule may not be strictly applied when the 
circumstances do not demand it.^^ 
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Under a prayer for general relief the court may 
adapt the relief exactly to the nature of the case 
stated in the cross complaint.®® Under special cir¬ 
cumstances, although a divorce is prayed, the court 
may treat it as though an annulment had been 
asked for,®i and it has been held that a wife’s an¬ 
swer to a suit for divorce which prays for alimony 
is in effect a prayer for a decree of separation.®^ 
Under some statutes a counterclaimant is entitled 
to any relief grantable under a general prayer for 
relief although special relief is prayed,®s and, al¬ 
though the complaint asks for divorce, the court has 
jurisdiction over the matters set forth in a coun¬ 
terclaim wherein separate maintenance is prayed.®^ 
Usually, however, the court will limit the relief 
granted to that prayed for in the cross complaint.®® 

§ 116. Replication or Reply 

In the absence of statute the necessity for and suffi¬ 
ciency of a replication or repiy is governed by generai 
rules. 

Generally the need of interposing a reply is gov¬ 
erned by the rules applicable in ordinary actions.®® 


4A. Fla.—^Erdmans v. Brdmans, 107 

So. 188» 90 Fla. 858. 

44.5 Mo.—^Price v. Price, App., 281 
S.W.2d 307--Phelps v. Phelps, 246 
S.W.2d 838, 241 Mo.App. 1202— 
Pike V. Pike, 193 S.W.2d 637, 239 
Mo.App. 665. 

44.10 Alaska.—Jacobs v. Jacobs, 10 
Alaska 46. 

Mo.—^Price v. Price, App., 281 S.W. 
2d 307—Phelps v. Phelps, 246 S.W. 
2d 838, 241 Mo.App. 1202—Pike v. 
Pike, 193 S.W.2d 637, 239 Mo,App. 
655. 

45. Ala.—Bell V. Bell, 17 So.2d 666, 
245 Ala. 478—Cooper v. Cooper, 97 
So. 66, 210 Ala. 13. 

Mo.—^Butler v. Butler, App., 252 S. 
W. 734. 

19 C.J. p 118 note 66. 

AUesratlons held sufficient 
Within Rev.St.l919 § 1804, as to 
residence of applicant for divorce, 
where a cross bill in a suit for di¬ 
vorce alleged that, while both par¬ 
ties were living In the state, plain¬ 
tiff went to another state and by 
fraudulent representations to the 
court started a suit for divorce, in 
which he attacked defendant's chas¬ 
tity, a further allegation that de¬ 
fendant had resided within the state 
one whole year next before filing 
the cross bill was not necessary. 

Mo.—^Butler v. Butler, supra. 

46. Tex.—Griffin v. Griffin, Civ. 
App., 56 S.W.2d 946. 

19 C.J. p 118 note 66. 

47. Colo.—^Harms v. Harms, 209 P. 
2d 552, 120 Colo. 22. 


Tex.—^Aucutt V. Aucutt, 62 S.W.2d 
77, 122 Tex. 618, 89 A.L.R. 1198. 

Griffin v. Griffin, Civ.App., 66 S. 
W.2d 946. 

19 C.J. p 118 note 65 Ca]. 

Residence of cross defendant need 
not be alleged in cross complaint, 
under statute. 

Cal.—^D'Arcy v. D'Arcy, 264 P. 497, 
89 C.A. 86. 

XTonresident may cross petition for 
divorce in a divorce and alimony ac¬ 
tion. 

Ohio.—^Lampe v. Lampe, Com.Pl., 136 
N.B.2d 470. 

48. Kan.—^Moeller v. Moeller, 267 P. 
2d 536, 176 Kan. 848. 

Mich.—Tackaberry v. Tackaberry, 59 
N.W. 400,101 Mich. 102. 

19 C.J. p 118 note 67. 

49. Mich.—Tackaberry v, Tackaber¬ 
ry, supra. 

19 C.J. p 118 note 68. 

50. Md.—Wald V. Wald, 159 A. 97, 
161 Md. 493. 

51. Ark.—^Koehler v. Koehler, 209 S. 
W. 283, 137 Ark. 302. 

52. Ky.—Shepherd v. Shepherd, 192 
S.W. 658, 174 Ky. 615. 

Freeman v. Freeman, 13 S.W. 
246, 11 Ky.Li. 822. 

53. Fla.—Cooper v. Cooper, 163 So. 
35, 120 Fla. 607. 

54. Utah.—^Burtt v. Burtt, 204 P. 91, 
59 Utah 467. 

55. Ark.—Corpus Juris Secundum 
cited in Biddle v. Biddle, 177 S. 
W.2d 32, 37, 206 Ark. 623. 

Iowa.—^Davis v. Davis, 229 N.W. 855, 
209 Iowa 1186. 


Utah.—Cawley v. Cawley, 202 P. 10, 
59 Utah 80. 

56. Mich.—^Westgate v. Westgate, 
288 N.W. 860, 291 Mich. 18. 

N.T.—^Rogers v. Rogers, 164 N.T.S. 
2d 356. 

19 C. J. p 116 note 34. 

Conduct nullifying condonation 
Where condonation of an offense is 
at issue, a spouse by reply may plead 
a subsequent misconduct of the other 
spouse nullifying condonation and 
reviving the original cause of action. 
Iowa.—^Robbins v. Robbins, 12 N.W. 

2d 564, 234 Iowa 650. 

Neb.—^Hodges v. Hodges, 47 N.W.2d 
361, 154 Neb. 178—Wright v. 

Wright, 43 N.W.2d 424, 153 Neb. 
18—Eicher v. Eicher, 26 N.W.2d 
808, 148 Neb. 173. 

Fraud 

Plaintiff has right to plead in his 
reply fraud, if any, in procurement 
of previous divorce decree pleaded in 
defendant’s answer. 

Mo.—Hill V. Hill, App., 236 S.W.2d 
394. 

Defenses of recrimination and aban¬ 
donment 

In divorce action, since defense 
of recrimination and charge of will¬ 
ful abandonment of defendant by 
plaintiff do not amount to a cross 
cause, they are deemed controverted 
by plaintiff. 

N.C.—Taylor v, Taylor, 33 S.B.2d 492, 
226 N.C. 80. 

Reply to cross complaint 

(1) Failure of plaintiff in divorce 
suit to deny charges of adultery and 
cruelty in cross bill precluded re¬ 
lief. 
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Under some statutes governing divorce actions, a 
replication or reply to the answer is unnecessary and 
unwarranted,57 and this is true where the action is 
in the nature of a chancery proceeding,58 and, there¬ 
fore, general denials in a reply are not implied ad- 
missions.55*5 A failure to reply may not be con¬ 
sidered as an admission,ss.io especially where no ob¬ 
jection was made to proceeding on the pleadings as 
they were when the case was called for trial ;55.15 
but where a sworn counterclaim alleges a certain 
fact, such fact may be admitted where no reply is 
filed to the counterclaim.58.20 An answer alleging 
the existence of a separation agreement and that 
defendant had fully performed all of the conditions 
of the agreement on his part to be performed and 
that plaintiff was bound by them is deemed denied 
without the necessity of any reply by plaintiff.58.25 

Where a replication or reply is necessary or war¬ 
ranted, its sufficiency is usually determined by gen¬ 
eral rules, 58 and under some statutes the court has 
discretion to allow such a pleading to be filed after 
the time prescribed therefor.5 8 


DIVORCE §§ 116-117 

§ 117. Demurrer 

Ordinarily a petition or complaint is subject to a 
special demurrer only for defects apparent on the face 
thereof, and is good as against a general demurrer if 
there is a sufficiency of matters of substance alleged to 
constitute a legal cause for divorce. 

Objections to the pleadings may be taken by way 
of demurrer as in any other case,5i although the 
statute makes no provision for defense except by 
answer.52 Where the objection, however, goes to 
the whole bill, except the prayer for alimony, the 
defense is properly made by answer, when defend¬ 
ant would by a demurrer admit a charge of adul- 

tery.58 

Where a pleading in a divorce case is tested by 
demurrer, the pertinent allegations thereof are ac¬ 
cepted as true;5^ and, on a demurrer, a bill should 
be construed against complainant, although it should 
not be subjected to an overtechnical construction.54.5 
A demurrer which is general in form is not avail¬ 
able against a specific aspect of the pleading,55 
and it has been held that a demurrer must be in- 


W.Va.—Hatfield v. Hatfield, 163 S.E. 
493, 109 W.Va. 212. 

(2) In wife’s suit for separation 
from bed and board, allegation of her 
reply to husband’s answer that hus¬ 
band was estopped to allege that he 
was divorced from former wife with¬ 
in six months before his marriage to 
plaintiff, so as to invalidate such 
marriage, was not admission of such 
divorce. 

Or.—Marcus v. Marcus, 147 P.2d 191, 
173 Or. 693. 

Beply held proper 

Kan.—^Benewiat v. Benewiat, 313 P. 

2d 251, 181 Kan. 621. 

57. Ala.—Downs v. Downs, 69 So.2d 
250, 260 Ala. 88. 

Pa.—Reiter v. Reiter, 48 A.2d 66, 159 
Pa.Super. 344—Nash v. Nash, 28 
Pa.Dist. & Co. 604, 63 Montg.Co. 
55. 

58- Tenn.—^Douglas v. Douglas, 4 S. 

W.2d 358, 156 Tenn. 656. 

Matter in. rebuttal to be presented 
by amendment of original bill 
Under rule forbidding replication 
to an answer and providing that 
matter in rebuttal shall be presented 
by amendment of the bill, a person 
could not, in his answer to the cross 
bill, allege matter in rebuttal of the 
answer to the bill. 

Ala.—Gardner v. Gardner, 34 So.2d 
157, 250 Ala. 261. 

58.5 Pa.—^Reiter v. Reiter, 48 A.2d 
66, 159 Pa.Super. 344. 

58.10 Ohio.—^Ridgeway v. Ridgeway, 
App., 118 N.E.2d 846, appeal dis¬ 
missed 120 N.B.2d 719, 162 Ohio 
St. 119, certiorari denied 75 S.Ct. 
531, 348 U.S. 971, 99 L.Bd. 756, re¬ 


hearing denied 75 S.Ct. 658, 348 
U.S. 925, 99 L.Bd. 1256. 

58.15 Ohio.—^Ridgeway v. Ridgeway, 
supra. 

58.20 Ill.—^McKeon v. McKeon, 124 
N.E.2d 664, 4 Ill.App.2d 615. 

58.25 N.Y.—^Boehm v. Boehm, 27 N. 
T.S.2d 941, 262 App.Dlv. 104, rear¬ 
gument denied 30 N.T.S.2d 813, 262 
App.Div. 993, 

59- Nev.—^Vickers v. Vickers, 199 P. 
76, 46 Nev. 274, rehearing denied 
202 P. 31, 45 Nev. 274. 

19 C.J. p 116 note 34 [b]. 

Keply held insufflclent 
Where the answer in a divorce 
action pleaded res judicata, and 
stated the facts relied on for such 
defense, a reply admitting the facts, 
but denying their effect as res Ju¬ 
dicata, presented no triable issue of 
fact. 

Nev.—^Vickers v. Vickers, supra. 
Reply held sufficient 

In divorce action by wife against 
husband, where husband pleaded in 
answer a divorce decree granted in 
another state, wife’s reply, stating 
that the decree was void because 
obtained through fraud on part of 
husband in obtaining constructive 
service in his prior divorce action by 
false affidavit that wife was nonresi¬ 
dent, contained sufficient statements 
of fact on which to found attack on 
foreign decree of that other state. 
Mo.—Hill V. Hill, App., 236 S.W.2d 
394. 

60- Or.—Hopwood V. Hopwood, 16 P. 
2d 638, 141 Or. 136. 

19 C.J. p 116 note 34 [d], 
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61. Ga.—^Newton v. Newton, 27 S.E. 
2d 31, 196 Ga. 522. 

Mont.—Crenshaw v. Crenshaw, 182 
P.2d 477, 120 Mont. 190. 

Va.—Blankenship v. Blankenship, lOO 
S.E. 538, 125 Va. 595. 

Wash.—^Moody v. Moody, 288 P.2d 
229, 47 Wash.2d 397. 

19 C.J. p 116 note 35. 

62. N.J.—Stone v. Stone, Ch., 13 A. 
245. 

Pa.—^Johnson v. Johnson, Com.Pl., 39 
LuzL.eg.Reg. 393. 

63. Md.—Stewart v. Stewart, 66 A. 
16, 105 Md. 297. 

64. Cal.—Smith v. Smith, 122 P.2d 
346, 49 C.A.2d 716. 

La.—^Moore v. Moore, 187 So. 670, 192 
La. 289. 

Ohio.—State ex rel. Engh v. Hoffman, 
65 N.E.2d 59, 146 Ohio St. 193. 
N.C.—^Byers v. Byers, 25 S.E.2d 466, 
223 N.C. 86. 

Effect 

Where petition for divorce alleged 
that parties lived together as man 
and wife until petitioner separated 
from defendant, admission on demur¬ 
rer that such facts were true pre¬ 
cluded attack that petition was fatal¬ 
ly defective in that it did not allege 
a separation. 

Ga.—^Brant v. Brant, 71 S.B.2d 209, 
209 Ga. 161. 

64.5 Ala.—Hall v. Hall, 81 So.2d 343, 
262 Ala. 672. 

65. Ala.—O’Bannon v. O’Bannon, 58 
So.2d 779, 257 Ala. 246—Hudson v. 
Hudson, 85 So. 282, 204 Ala. 75. 

Effect 

Where court overruled demurrer in 
divorce suit except as to matters per- 
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terposed to the whole complaint if the complaint 
states only one cause of action, or to at least one 
entire cause of action if the complaint states more 
than one cause of action ;65.5 but there is authority 
for the view that parts of the pleading in which 
the party seeks to plead his evidence are subject to a 
demurrer.65.10 a plea and a demurrer cannot be 
put in at the same time.®® 

Grounds. If there are no proper allegations in 
the bill as to the ground for divorce, the bill is 
without equity and a demurrer thereto should be sus¬ 
tained;®®*® and a bill for divorce is demurrable for 
want of jurisdiction where the defect appears on its 
face.®*^ Ordinarily a petition or complaint is sub¬ 


ject to a special demurrer only for defects apparent 
on the face thereof,®® and is good as against a 
general demurrer if there is a sufficiency of mat¬ 
ters of substance alleged to constitute a legal cause 
for divorce,®® alimony,7® the custody of children,70.5 
or affirmative relief,*^®*^® every case being deter¬ 
mined by its own peculiar facts.*^^ If a bill is 
sufficient in its allegations to make a case for di¬ 
vorce and contains a proper prayer, it is not de¬ 
murrable because it prays for unwarranted relief.'^i*® 

A complaint, bill, cross complaint or cross bill 
which does not allege statutory residential require¬ 
ments is subject to a demurrer.^i*^® Likewise, a 
bill is demurrable where it discloses on its face that 


taining to alimony and attorney’s 
fees because there was no personal 
service, even if decree was effective 
in two parts, effect would be to strike 
from bill claim for alimony and at¬ 
torney's fees, and complainant could 
proceed without amendment, and 
hence bill was not left in suspense 
and was in issue at time of rendi¬ 
tion of final decree. 

Ala.—O’Bannon v. O’Bannon, 58 So. 

2d 779, 257 Ala. 246. 

Some ixLSiiffloleiLt aUegatiosis 

Overruling general demurrer to 
the petition was proper, even though 
certain allegations were insufficient, 
where there were other allegations 
stating a cause of action for divorce. 
Ga.—Gay v. Gay, 96 S.B.2d 271, 212 
Ga. 794. 

65.5 S.C.—Bryant v. Bryant, 76 S. 
E.2d 927, 223 S.C. 489. 

65.10 Ga.—Cherry v. Cherry, 65 S.E. 
2d 805, 208 Ga. 213. 

66. Pa.—^Ewing v. Ewing, 2 Phila. 
371. 

66.5 Ala.—Starling v. Starling, 53 
So.2d 547, 255 Ala. 641—Russell v. 
Russell, 24 So.2d 124, 247 Ala. 284. 

67. Ala.—^Hammons v. Hammons, 
153 So. 210, 228 Ala. 264. 

Alaska.—^Jacobs v. Jacobs, 10 Alaska 
46. 

Va.—^Blankenship v. Blankenship, 100 
S.E. 538, 125 Va. 595. 

Jniisdlcitioii sdiown. 

Ala.—Tidwell v. Tidwell, 91 So.2d 
684, 265 Ala. 378. 

68. Ind.—Strecker v. Strecker, 154 
N.E. 503, 86 Ind.App. 16. 

Ky.—Stephens v. Stephens, 225 S.W. 

364, 189 Ky. 561. 

Coadonatioa 

Where petition for divorce on 
ground of cruel treatment did not on 
its face show condonation, demurrer, 
Irased on that ground, would be over¬ 
ruled. 

Ga.—Stanton v. Stanton, 100 S.E.2d 
289, 213 Ga. 545. 


Pailure to state cause of action. 

Pa.—^Maurer v. Maurer, 60 A.2d 440, 
163 Pa.Super. 264. 

69. Ala.—Smith v. Smith, 73 So.2d 
638, 261 Ala. 204—^Pannell v. Pan- 
nell, 67 So.2d 25, 259 Ala. 338— 
McCary v. McCary, 45 So.2d 292, 
253 Ala. 468—Walling v. Walling, 
45 So.2d 6. 253 Ala. 337—Goggans 
V. Goggans, 39 So.2d 11, 252 Ala. 19 
—Speegle v. Speegle, 38 So.2d 339, 
261 Ala. 525—Sapp v. Sapp, 20 So. 
2d 710, 246 Ala. 415—^Tidmore v. 
Tidmore, 16 So.2d 319, 245 Ala. 149 
—McCoy V. McCoy, 13 So.2d 676, 
244 Ala. 343. 

Colo.—Berryman v. Berryman, 172 
P.2d 446, 115 Colo. 281. 

Ga.—Bigby v. Bigby, 100 S.B.2d 734, 
213 Ga. 648—Gay v. Gay, 96 S.B.2d 
271, 212 Ga. 794—Stone v. Stone, 78 
S.E.2d 22, 210 Ga. 127—Cherry v. 
Cherry, 65 S.B.2d 805, 208 Ga. 213 
—Huguley v. Huguley, 51 S.B.2d 
445, 204 Ga. 692—Sorrow v. Sor¬ 
row, 45 S.E.2d 413, 203 Ga. 146. 
Md.—Smith v. Smith, 140 A.2d 58, 
216 Md. 141. 

Mont.—^Kerrigan v. Kerrigan, 139 P. 

2d 533, 115 Mont. 136. 

Ohio.—^Dansby v. Dansby, 133 N.B.2d 
358, 165 Ohio St. 112. 

Ridgeway v. Ridgeway, App., 118 
N.E.2d 845, appeal dismissed 120 
N.E.2d 719, 162 Ohio St. 119, cer¬ 
tiorari denied 75 S.Ct. 531, 348 U.S. 
971, 99 Li.Ed. 756, rehearing denied 
75 S.Ct. 658, 348 U.S. 925, 99 L.Ed. 
1256—Kelley v. Kelley, 57 N.B.2d 
791, 74 Ohio App. 225. 

S.C.—^Lyon v. Lyon, 86 S.E.2d 606, 
227 S.C. 25. 

Tex.—^Radford v. Radford, Civ.App., 
42 S.W.2d 1060. 

Wis.—Dibble v. Dibble, 1 N.W.2d 159, 
239 Wis. 298. 

19 C.J. p 117 note 40 [a]. 

Demurrer properly overruled 

Decree overruling demurrer to bill 
for divorce as a whole must be sus¬ 
tained where no contention is made 
that bill does not contain equity, or 
is defective in any particular. 

Ala.—^Mangham v. Mangham, 87 So.2d 
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818, 264 Ala. 354—Whatley v. 

Whatley, 27 So.2d 877, 248 Ala, 430 
—Mandelcorn v. Mandelcorn, 154 
So. 909, 228 Ala. 590, 93 A.L..R. 322. 
Demurrer held special, not general 
Demurrer to petition on ground 
that it did not show how, when, or 
where Injuries and cruel treatment 
took place or how they were injuri¬ 
ous to plaintiff’s health, and for fail¬ 
ure to allege when, where, and with 
whom acts of adultery were com¬ 
mitted, or whether they were prior 
or subsequent to verdict in similar 
action, was special, not general. 

Ga,—Cottingham v. Cottingham, 117 
S.E. 376, 155 Ga. 469. 

70. Ga.—Bigby v. Bigby, 100 S.E. 2d 
734, 213 Ga. 648. 

Ohio.—Shaw v. Shaw, 10 Ohio App. 
216. 

Cross complaint of defendant for 
temporary and permanent alimony 
and attorney’s fees in plaintiff’s suit 
for divorce is not subject to general 
and special demurrers of plaintiff. 
Ga.—Endicott v. Endicott, 100 S.E.2d 
458, 213 Ga. 631. 

70.5 Ga.—Bigby v. Bigby, 100 S.E.2d 
734, 213 Ga. 648. 

Md.—Smith v. Smith, 140 A.2d 58, 
216 Md. 141. 

70.10 Ala.—^Davis v. Davis, 72 So.2d 
852, 261 Ala. 95. 

N.C.—^Byers v. Byers, 25 S.E. 466, 
223 N.C. 85. 

71. Tex.—Caywood v. Caywood, Civ. 
App., 290 S.W. 889. 

71.5 Ala.—Smith v. Smith, 39 So. 
2d 230, 251 Ala. 694. 

71.10 Ala.—Bell v. Bell, 17 So.2d 666, 
245 Ala. 478. 

Ga.—Mullally v. Mullally, 35 S.E.2d 
j 199, 199 Ga. 708. 

Ind.—State ex rel. Martin v. Eby, 73 
N.E.2d 767, 225 Ind. 283. 

Ky.—^Hensley v. Hensley, 151 S.W. 

2d 69, 286 Ky. 378. 

Preliminary objections 

(1) Objection that neither plaintiff 
nor defendant in a divorce action is 
a bona fide resident of the county in 
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it is not filed in the proper county but a bill 
containing no averment with respect to defendant’s 
residence except that he is a resident of the state, 
but which does not show aflSrmatively that it was 
filed in a wrong county,71-20 or a bill alleging that 
both parties were residing in the counly when the 
cause of action arose,7l-25 may not be subject to 
demurrer for failure to show venue. An objection 
that a bill for divorce was filed in a wrong county 
may not be raised by a demurrer on the ground that 
there is no equity in the bill.7l-S0 

There is authority for the view that a complaint 
which is defective merely for lack of certainty or 
definiteness is not demurrable,72 but there is also 
authority to the contrary;7S and it has been held 
that ambiguous or uncertain allegations^! as well as 
irrelevant matters,’!-^ may be reached by a special 
demurrer. A special demurrer is insufiicient to 
raise a question of improper venue where the ab- 
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sence of venue does not appear from the peti¬ 
tion,and the allegations of the petition may not 
be enlarged by reciting extraneous facts in the spe¬ 
cial demurrer;74.15 ^jut under a statute providing 
that a party may make objections by an answer or 
other pleading, a special demurrer to the petition, 
although named an affidavit, followed by a recitation 
of the facts showing an improper venue, is effective 
as an answer in abatement.'^4.20 

An alleged defect in the affidavit verifying a di¬ 
vorce petition cannot be reached by demurrer.^^*^® 
Other specific matters set out in the footnote have 
been held not grounds for demurren^s 

Amending or pleading over. If a complaint for 
divorce is stated in general terms, and if a de¬ 
murrer for uncertainty is sustained, it is then neces¬ 
sary, in order to state a cause of action, to plead 
specific acts constituting the ground for divorceJ^.S 
When a demurrer is overruled, the party who de- 


which the action is Instituted is a 
question of jurisdiction which may be 
raised by preliminary objection. 

Pa.—Scholl V. Scholl, 89 Pa.Dist. & 
Co. 342—Weber v. Weber, 80 Pa. 
Dist. & Co. 12, 62 Dauph. 156. 

(2) However, it has been held that 
such an objection raises a question of 
venue, and that venue is not included 
within the word “jurisdiction,” as 
used in the statute. 

Pa.—Muldoon v. Muldoon, 69 Pa.Dist. 
& Co. 413, 66 Montg.Co. 55, 64 York 
Legr.Hec. 77. 

Sentz V. Sentz, Com.Pl., 5 Cumb. 
L..J. 170. 

71.15 Ala.—^Hooks v. Hooks, 38 So.2d 
3. 251 Ala. 481—^Jackson v. Jack- 
son, 21 So.2d 805, 246 Ala. 578. 
mcoxupetent person. 

Husband's divorce petition show¬ 
ing on its face that wife was a resi¬ 
dent of county wherein suit was filed 
when she was adjudged insane, but 
that guardian living in another coun¬ 
ty had been appointed for her, was 
subject to general demurrer for lack 
of jurisdiction. 

Ga.—^Bennet v. Bennet, 92 S.E.2d 11, 
212 Ga. 292. 

71.20 Ala.—Hooks v. Hooks, 38 So. 
2d 3, 251 Ala. 481—Jackson v. Jack- 
son, 21 So.2d 805, 246 Ala. 578. 

71.25 Ala.—Shaw v. Shaw, 95 So.2d 
81, 266 Ala. 209. 

W.Va.—Scott V. Scott, 91 S.E.2d 621, 
141 W.Va. 533. 

71.30 Ala.—^Hooks v. Hooks, 38 So.2d 
3, 251 Ala. 481. 

72. Ky.—^Barnett v. Barnett, 64 S. 

W. 844, 23 Ky.L. 1117. 

Ohio.—^Dansby v. Dansby, 133 N.E.2d 
358, 165 Ohio St. 112, 57 A.L.R.2d 
464. 


W.Va.—Trough v. Trough. 53 S.E. 
630, 59 W.Va. 464, 115 Am.S.R. 940, 
4 L.R.A.,N.S., 1185, 8 Ann.Cas. 837. 
19 C.J. p 117 note 40. 

73. Ala.—Holt v. Holt, 30 So.2d 664, 
249 Ala. 215. 

Tex.—Wright v. Wright, 3 Tex. 158. 

Finn v. Finn, Civ.App., 185 S.W. 
2d 579—^Blackburn v. Blackburn, 
Civ.App., 163 S.W.2d 251. 

Va.—^Haskins v. Haskins, 41 S.E.2d 
25, 185 Va. 1001—Griffin v. Griffin, 
32 S,E.2d 700, 183 Va. 443. 

19 C.J. p 117 note 41. 

74, Cal.—Dillon v. Dillon, 187 P. 
27, 45 C.A. 191. 

Ga.—Cottingham v. Cottingham, 117 
S.E. 376, 155 Ga. 469. 

19 C.J. p 108 note 9 [a], 

74.5 Ga.—Gay v. Gay, 96 S.B.2d 271, 
212 Ga. 794. 

Matters held relevant 
Allegation in petition for divorce 
as to existence of an adult married 
daughter of the parties, although 
only slightly germane, had some rel¬ 
evancy on question of alimony when 
taken with averment that daughter 
had not been dependent on defendant 
for some time and that defendant has 
had no other dependents since such 
time, and hence was not subject to 
special demurrer. 

Ga.—^Allen v. Allen, 22 S.E.2d 136, 
194 Ga. 591. 

74.10 Ky.—^Brumfield v. Baxter, 210 
S.W.2d 972, 307 Ky. 316. 

74.15 Ky.—^Brumfield v. Baxter, su¬ 
pra. 

74.20 Ky.—^Brumfield v. Baxter, su¬ 
pra. 

74.25 Kan.—^Patterson v. Patterson, 
190 P.2d 887, 164 Kan. 501—Pul¬ 
liam V. Pulliam, 183 P.2d 220, 163 i 
Kan. 497, 1 A.Ii.R.2d 418. I 
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75. Xt is not ground for demurrer 

(1) That particular allegations are 
irrelevant or out of place. 

Ala.—^Hudson v. Hudson, 85 So. 282, 
204 Ala. 75. 

(2) That bill for injunction was 
filed as petition and cross bill, that 
allegations respecting contract and 
deed of trust were repugnant, or that 
prayer for injunction violated stat¬ 
ute. 

Va.—Gloth V. Gloth, 153 S.B. 879, 154 
Va. 511, 71 A.L.R. 700. 

(3) That defendant was a mental 
incompetent and incapable of defend¬ 
ing divorce suit, where court ap¬ 
pointed guardian ad litem to defend 
suit. 

Tenn.—Quinn v. Quinn, 83 S.W.2d 
269, 169 Tenn. 173. 

(4) In action for a divorce, where¬ 
in wife had filed cross bill and later 
amended cross bill to include acts of 
cruelty which were not alone suffi¬ 
cient to justify divorce and husband 
had demurred to cross bill as amend¬ 
ed on basis of insufficiency of allega¬ 
tions in amendment, allegations in 
amendment did not constitute aspects 
to which demurrer could be ad¬ 
dressed. 

Ala.—Thompson v. Thompson, 74 So. 

2d 419, 261 Ala. 376. 

Matters of defense not exception 
That husband seeking divorce did 
not allege he was free from fault, 
or did not allege that he and his wife 
were living apart, or did not allege 
that acts complained of were not 
condoned, and that no reconciliation 
had taken place, constituted matters 
of defense, rather than exception. 
La.—Wade v. Wade, 137 So. 45, 173 
La. 311. 

75.5 CaL—^Heller v. Heller, 199 P.2d 
44, 88 C.A.2d 603. 
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murred may answer or reply, if the court is satis¬ 
fied that he has a meritorious claim or defense and 
did not demur for delay.'^®-^® 

§ 118. Amended and Supplemental Pleadings 

a. Amended pleadings 

b. Supplemental pleadings 

a. Amended Pleadings 

Amended pleadings are generally not allowable as a 
matter of right, but rest in the sound discretion of the 
court, and may be permitted In a proper case on the trial; 
they may be allowed to include grounds of divorce other 
than those specified in the complaint. 

Amendments to pleadings in divorce suits are per¬ 
missible to the same extent and under like restric¬ 


tions as in other suits.^® Ordinarily they are not 
allowable as a matter of right, but rest in the sound 
discretion of the court,^7 which must not be 
abused.77.5 An amendment may be refused where 
the motion is occasioned by a lack of diligence on 
the part of the moving party,77-10 or where the 
granting of the motion will unduly delay the ac- 
tion77-i5 or embarrass the other party.77.20 Tjjg 
court has the power not only to pass on an applica¬ 
tion voluntarily made but also of its own motion to 
compel a defendant to interpose a valid defense 
if he has one.78 

The application to amend must be made to the 
court,79 in accordance with applicable procedural 


75.10 Ohio.—^Mierowitz v. Mierowltz, 
App., 71 N.E.2d 526. 

Pa.—Maurer v. Maurer, 60 A.2d 440, 
163 Pa.Super. 264. 

XJlery v. Ulery, Com.Pl., 38 West. 
L.J. 217. 

76. Fla.—Landy v. Landy, 62 So.2d 
707—McCullough v. McCullough, 23 
So.2d 139, 156 Fla. 321, 326. 

Ga.—McKoy v. Bush, 38 S.E.2d 669, 
200 Ga. 759. 

N.J.—^Wheeler v. Wheeler, 137 A.2d 
84, 48 N.J.Super. 184—Schuster v. 
Schuster, 74 A.2d 420, 9 N.J.Super. 
11 . 

N.Y.—^Maggio v. Maggio, 145 N.T.S. 
2d 662—^Rose v. Rose, 115 N.T.S. 
2d 68. 

Pa.—Graytaill v. Graybill, 14 Pa.Dist. 
& Co. 382, 42 Lianc.Li.Rev. 249— 
Fritz V. Fritz, 11 Pa.Dist. & Co. 
721, 25 Sch.Leg.Rec, 30—Peach v. 
Peach, 10 Pa,Dist. & Co. 124. 

Wash.—McCallum v. McCallum, 279 
P. 88, 153 Wash. 1. 

19 C.J. p 119 note 88. 

Sffeet 

(1) Where wife brought suit for di¬ 
vorce, husband filed cross bill claim¬ 
ing invalidity of marriage because 
of fact that his prior marriage had 
not been legally dissolved, and wife 
moved to amend her bill to include 
as a ground for divorce fact that 
husband had entered into marriage in 
violation of a previous marriage 
still subsisting, under circumstances 
of the pleadings, allegation of wife 
could not be considered a legally 
binding admission of truth of defend¬ 
ant's averments of invalidity of mar¬ 
riage. 

Tenn.—^Rutledge v. Rutledge, App., 
293 S.W.2d 21. 

(2) Filing of amended petition 
would be considered as the "filing of 
suit" within purview of statute re¬ 
quiring petitioner in divorce suit to 
have resided in county for six months 
next preceding filing of suit. 

Tex.—^Bateman v. Bateman, Civ.App., 
188 S.W.2d 866, error dismissed. 


Buies of civil procedure as to 
amendment of pleadings apply to di¬ 
vorce cases. 

Ohio.—^Perry v. Perry, 135 N.E.2d 
427, 100 Ohio App. 15. 

Bight not curtailed 
Where original complaint in action 
for divorce was served with sum¬ 
mons and action was being contested, 
right to amend complaint was not 
curtailed by Indorsement "action for 
absolute divorce" on the summons. 
N.T.—Ziegler v. Ziegler, 77 N.T.S.2d 
592, 191 Mlsc. 413. 

77. Cal.—^Bruce v. Bruce, 263 P.2d 
895, 121 C.A.2d 661. 

Del.—Jones v. Jones, 189 A. 588, 8 
W.W.Harr. 162. 

Ky.—Combs v. Combs, 192 S.W.2d 
395, 301 Ky. 463. 

Mich.—Westgate v. Westgate, 288 N. 

W. 860, 291 Mich. 18. 

Mont.—Wandel v. Wandel, 248 P. 864, 
76 Mont. 160. 

N.M.—Golden v. Golden, 68 P.2d 928, 
41 N.M. 356. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 575. 

Pa.—Martin v. Martin, 43 A.2d 637, 
157 Pa.Super. 538—Quinn v. Quinn, 
189 A. 705, 125 Pa.Super. 359. 

Miller v. Miller, 55 Pa.Dist. & 
Co. 25, 7 Monroe L.R. 64—^Hartzell 
V. Hartzell, 12 Pa.Dist. & Co. 224, 
13 Lehigh L.J. 131, 42 York Leg. 
Rec. 170. 

Kichman v. Kichman, Com.Pl., 4 
Cumb. 156—Schiavone v. Schiavone, 
Com.Pl., 32 North.Co. 111. 

19 C.J. p 120 note 89. 

Xasaaity 

Where original bill in divorce ac¬ 
tion against nonresident allegedly 
insane defendant seeking divorce 
solely on ground of insanity was 
served both on her and on superin¬ 
tendent of hospital wherein she was 
confined, and, before trial, chancellor 
allowed amendment to seek divorce 
also on grounds of abandonment and 
defendant's guardian ad litem, 
through attorney, answered such 
amended bill of complaint, defendant 
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was properly before chancellor for 
purpose of determining whether 
plaintiff was entitled on ground of 
desertion. 

Md.—Bowersock v. Bowersock, 123 
A.2d 909, 210 Md. 427. 

77.5 Md.—Brucker v. Benson, 121 A. 

2d 230, 209 Md. 247. 

N.T.—^Horner v. Homer, 122 N.Y.S.2d 
61, 282 App.Div. 699. 

S.C.—^Elrod V. Elrod, 94 S.E.2d 237, 
230 S.C. 109. 

Wash.—Gilman v. Gilman, 249 P.2d 
361, 41 Wash.2d 319. 

Disoretiou held not abused 

(1) In general. 

Iowa.—^Kentzelman v. Kentzelman, 
63 N.W.2d 194, 245 Iowa 579. 

Ky.—Combs v. Combs, 192 S.W.2d 
395, 301 Ky. 463. 

Mich.—Ratcliffe v. Ratcliffe, 14 N. 

W.2d 127, 308 Mich. 488. 

Pa.—^Martin v. Martin, 43 A.2d 637, 
157 Pa.Super. 538. 

Wash.—Sasse v. Sasse, 249 P.2d 380, 
41 Wash.2d 363—^Hendricks v. Hen¬ 
dricks, 211 P.2d 715, 35 Wash.2d 
139. 

(2) Permitting plaintiff to file 
amended bill alleging acts of cruelty, 
so as to render admissible matter 
previously objected to and other evi¬ 
dence, was not an abuse of discre¬ 
tion under circumstances. 

Mich.—Westgate v. Westgate, 288 N. 

W. 860, 291 Mich. 18. 

77.10 Wash.—^Hendricks v. Hen¬ 

dricks, 211 P.2d 715, 35 Wash.2d 
139. 

77.15 Wash.—^Hendricks v. Hen¬ 

dricks, supra. 

77.20 Wash.—^Hendricks v. Hen¬ 

dricks, supra. 

78. N.Y.—Strong v. Strong, 26 N.Y. 
Super. 669, 28 How.Pr. 432. 

79. Pa.—^Derr v. Derr, 22 Pa.Dist. & 
Co. 310, 27 Berks Co. 58. 

19 C.J. p 120 note 4. 

A master has no authority to al¬ 
low an amendment to a libel in di¬ 
vorce. 

Pa.—White v. White, 27 Del.Co. 391. 
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requirements.80 Depending on the circumstances, 
it has been held that it maySO.S or may not^O-iO be 
necessary to give notice of the amended pleading 
to a party to enable him to plead to it. A new serv¬ 
ice of process has been held not required by an 
amendment of the petition or complaint or the filing 
of an amended petition which does not set out or 
introduce a new cause of action.80.i5 plaintiff is 
not required to refile a bill of complaint after it is 
amended, 80*20 since all amendments to a pleading 
relate back to, and become a part of, the original 
pleading as though the amendment had been incor¬ 
porated in it when it was first filed. 8 O .25 jt has been 
stated, however, that an amended complaint super¬ 
sedes the original complaint as a pleading, and de¬ 
fendant’s acts with respect to the original complaint 
may not be considered in determining his status with 
respect to the amended complaint.80.30 

Waiver, The right of amendment may be waived 
by filing of a later and separate suit.80.35 
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Time of application. The general rule is that an 
amendment may be allowed in a proper case on the 
trial,8i at the conclusion of plaintiff’s evidence8l*5 
where there is no prejudice, 81*10 and even after the 
evidence has closed,82 or at any time before final de- 
cree,83 when it becomes necessary to a final and 
complete settlement of the rights and interests of 
the respective parties. Also it has been held that a 
court does not abuse its discretion by continuing a 
divorce suit after a partial hearing of evidence and 
allowing the libelant to file an amended petition at a 
subsequent term, especially in the absence of any 
showing that defendant is prejudiced thereb3’.84 

On the other hand, it has been held that it is too 
late to ask an amendment after a trial by jury,85 
after the chancellor has announced his decision on 
the merits of the case,88 or some time after the trial 
was completed,88*5 and that, while it may be allowed 
after reference to a master,87 it cannot be allowed 


80. Pa.—^Epstein v. Epstein, 93 Pa. 

Super. 398. 

Markel v. Markel, Com.PL, 6 

Cumb.L..J. 129. 

Service 

(1) Where docket entries show rule 
to amend libel was made absolute 
by agreement of counsel, failure to 
serve respondent personally with pe¬ 
tition to amend was not reversible 
error. 

Pa.—^Epstein v. Epstein, 93 Pa.Super. 

398. 

(2) Where complaint, as originally 
drawn and served on wife in hus¬ 
band’s action for divorce, praying 
that custody of minor child be 
awarded to mother, was amended by 
interlineation by court after entry 
of default against wife and without 
notice to her, so as to allege that it 
would be for the best interests of 
child to be placed in custody of fa¬ 
ther and pray that custody be award¬ 
ed to father, wife was entitled to be 
served with a copy of complaint as 
amended and opportunity to appear 
and answer and be heard on merits 
as to which party was a fit and prop¬ 
er person to have custody of child. 
Cal.—Gerardo v. Gerardo, 250 P.2d 

276, 114 C.A.2d 371. 

80.5 Colo.—^Myers v. Myers, 135 P. 

2d 235, 110 Colo. 412. 

Pa.—Lowery v. Lowery, Com.Pl., 4 

Pay.L.J. 146. 

Correspondent 

Where cross complaint charging 
adultery with corespondents desig¬ 
nated by fictitious names was served 
on individuals designated by such 
fictitious names as corespondents and 
the depositions of such corespondents 
were taken and read in evidence at 
trial without objection and after com¬ 
pletion of trial defendant was per¬ 


mitted to amend cross complaint to 
conform to proof, service of original 
cross complaint on such corespond¬ 
ents was sufiicient. 

Cal.—Thorpe v. Thorpe, 171 P.2d 126, 
75 C.A.2d 605. 

80.10 Ala.—Bell v. Bell. 17 So.2d 666, 
245 Ala. 478. 

80.15 Ohio.—^Btoinna v. Hanna, 114 
N.E.2d 133, 93 Ohio App. 270. 
80.20 Ala.—^Brewster v. Brewster, 83 
So.2d 424, 263 Ala. 663. 

80.25 Ala.—^Brewster v. Brewster, 
supra. 

N.C.—Silver v. Silver, 16 S.B.2d 834, 
220 N.C. 191. 

Fart of record 

The original complaint and answer 
remained part of the record after the 
filing of amended complaint for di¬ 
vorce. 

Ill.—Borin v. Borin, 82 N.E.2d 70, 
335 IlLApp. 450. 

80.30 Cal.—^Darsie v. Darsie, 122 P. 

2d 64, 49 C.A.2d 491. 

80.35 Miss.—Lynch v. Lynch, 32 So. 

2d 358, 202 Miss. 500. 

81. N.J.—Atha V. Atha, 121 A. 301, 

94 N.J.Eq. 692, affirmed 122 A. 926, 

95 N,J,Eq. 275. 

Pa.—Petrosky v. Petrosky, 4 Sch. 
Reg. 314. 

19 C.J. p 120 note 91. 

Facts obtained on first day of trial 
Md.—^Dougherty v. Dougherty, 48 A. 
2d 451, 187 Md. 21. 

81.5 Ohio.—^Perry v. Perry, 135 N. 

E.2d 427, 100 Ohio App. 15. 
Wash.—Metcalf v. Metcalf, 310 P.2d 
254, 50 Wash.2d 167—^Paulson v. 
Paulson, 225 P.2d 206, 37 Wash.2d 
555. 

81.10 Ohio.—Perry v. Perry, 135 N. 
E.2d 427, 100 Ohio App. 15. 
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Wash.—^Paulson v. Paulson, 225 P.2d 
206, 37 Wash.2d 555. 

82. Mo.—Ratcliff v. Ratcliff, 288 S. 
W. 794, 221 Mo.App. 944. 

Tenn.—Troutt v. Troutt, 250 S.W.2d 
372, 35 Tenn.App. 617. 

19 C.J. p 120 note 92. 

83. Ala.—^Barrington v. Barrington, 
77 So. 711, 201 Ala. 185. 

Ill.—Grigg v. Grigg, 94 N.E.2d 555, 
341 IlLApp. 477. 

N.J.—^Miller v. Miller, 2 A. 449, 40 
N.J.Eq. 475. 

19 C.J. p 120 note 93. 

After interlocutory divorce decree, 
court properly denied motion to file 
amended answer alleging for first 
time that plaintiff and defendant 
were never legally married. 

Cal.—Keller v. Keller, 22 P.2d 798, 
132 C.A. 343. 

After motion to set aside a default 
had been made it was not error to 
permit filing of amended complaint. 
Mich.—^Lehman v. Lehman, 205 N.W. 
194, 232 Mich. 163. 

84. Tex.—Hunt v. Hunt, Civ.App., 
196 S.W. 967. 

85- Pa.—Sites v. Sites, 9 Pa.Dist. 
192, 23 Pa.Co. 439. 

88. Ill.—Soltysik v. Soltysik, 148 N. 
E. 40, 317 Ill. 247. 

ICan.—^Pincham v. Fincham, 165 P.2d 
209, 160 Kan. 683, modified on oth¬ 
er grounds 173 P.2d 244, 161 Kan. 
753. 

Va.—^Haskins v. Haskins, 41 S.E.2d 
26,185 Va. 1001. 

88.5 Mich.—Ratcliffe v. Ratcliffe, 14 
N.W.2d 127, 308 Mich. 488. 

87. Pa.—Tannenbaum v. Tannen- 
baum, 18 Pa.Dist. 271, 36 Pa.Co. 
476. 

1 Toone v. Toone, 10 Phila. 174. 
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after he has filed his report.^8 Js not necessarily 
an abuse of discretion to refuse to allow an amend¬ 
ment during the trial,although where a reasonable 
excuse is given for the delay the court’s refusal to 
allow a proper amendment on the trial constitutes 
an abuse of discretion.^® Furthermore, a petition 
cannot be amended in a matter of substance after 
publication of notice so as to make a valid judgment 
thereon against a defendant who does not appear, 
and a libelant will not on appeal be allowed to amend 
by inserting a new cause of action.®^ 


When allowed generally. In contested divorce 
cases amendments are liberally allowed.®^ Since 
such proceedings are subject to many if not all of 
the amendment statutes, courts are usually obliged 
to allow all amendments which do not alter the cause 
of action or change the parties after the running of 
the statute of limitations,®^ such as amendments 
for the purpose of making the essential allegations 
of the pleading more definite and certain,®® or of in¬ 
serting an essential allegation which has been omit¬ 
ted.®® Amendments will not be permitted, however, 


88. Pa.—Chroust v. Chroust, 11 Pa. 
Dist. & Co. 76, 24 Sch.L,eg.Rec. 212, 
42 York Legr.Rec. 95. 

Zimnitski v. Zimnitski, Com.Pl., 
39 LiUZ.Leg.Reg. 16. 

19 C.J. p 120 note 96. 

89. Cal.—^Berry v. Berry, 256 P.2d 
646, 117 C.A.2d 624. 

Fla.—Kellogg v. Kellogg, 111 So. 
637, 93 Fla. 261. 

111.—^Hassakis v. Hassakis, 85 N.B.2d 
201, 337 IlLApp. 98. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.B.2d 675. 

19 C.J. p 120 note 97. 

9a Ill.—Wellman v. Wellman, 191 
IlLApp. 514. 

91. Mo.—Hinkle v. Lovelace, 102 S. 
W. 1015, 204 Mo. 208, 11 L.R.A., 
N.S., 730. 

92. Pa.—^Appeal of Power, 14 A. 60, 
120 Pa. 320. 

19 C.J. p 120 note 3. 

93. Mich.—Jaquish v. Jaquish, 22 N. 
W.2d 755, 314 Mich. 386. 

N.J.—^Wilber v. Wilber, 105 A. 664, 
90 N.J.Eq. 7. 

Where demurrer is sustained as to 
complaint, plaintiff may amend it. 
Ark.—^Adams v. Adams, 6 S.W.2d 290, 
177 Ark. 374. 

Exception to erroneous order 
Plaintiff was not bound to except 
directly to erroneous order disallow¬ 
ing or striking amendment to divorce 
petition, but plaintiff could by mo¬ 
tion during the same term apply to 
trial court to correct its own error in 
such ruling. 

Ga.—^Newton v. Newton, 27 S.E.2d 31, 
196 Ga. 522. 

94f« Ill.—^Rasgaitis v. Rasgaitls, 107 
N.E.2d 273, 347 IlLApp. 477. 

Pa.—^Bruder v. Bruder, 9 Pa.Dist. & 
Co. 80, 12 Leh.L.J. 39. 

Alimony 

(1) Amendment of bill to include 
alimony was proper. 

Conn.—Kilpatrick v. Kilpatrick, 131 
A.2d 645, 144 Conn. 738. 

Mich.—^Pheley v. Pheley, 207 N.W. 
836, 233 Mich. 624. 

(2) An amendment to wife’s di¬ 
vorce petition alleging that child of 
parties had been born, subsequent to 
filing of divorce action, and praying 
for permanent alimony for support 


of child, would have been germane 
to her action for divorce and alimony, 
and any lack of pleadings or prayers 
was cured by judgment requiring 
husband to make support payments 
for maintenance of such child. 

Ga.—Nichols v. Nichols, 76 S.E.2d 
400, 209 Ga 811. 

Farticulaar amendments to complaint 
authorized 

(1) In complaint charging adulter¬ 
ous acts between September 13 and 
October 3, changing latter date to 
October 7. 

Conn.—^Zeiner v. Zeiner, 179 A. 644, 
120 Conn. 161. 

(2) Amendment deleting allega¬ 
tions of guardianship in original bill 
and name of guardian in title. 

Mich.—Stevens v. Stevens, 254 N.W. 

162, 266 Mich. 446. 

(3) Amendment to bill to cover ob¬ 
jection that it did not pray for sep¬ 
arate maintenance. 

Mich.—^Litynski v. Lltynski, 198 N. 
W. 890, 227 Mich. 502. 

(4) Amendment to substitute next 
friend or trustee as plaintiff in place 
of minor plaintiff. 

Pa.—Mitchell v. Mitchell, 12 Pa.Dist. 
& Co. 574, 25 Luz.Leg.Reg, 177, 

(5) Where the respondent becomes 
sui juris before final decree the court 
will permit an amended libel to be 
filed. 

Pa.—^Fritz v. Fritz, 27 DeLCo. 598. 

Particular amendments to cross hill 
authorized 

(1) In wife’s suit for divorce on 
ground of cruel treatment and for 
alimony, striking amendments to 
husband’s cross action alleging that 
wife coerced and persuaded hus¬ 
band’s daughters by former marriage, 
by telling them that husband was not 
their father and by other specified 
means, to make false statements 
charging husband with criminal as¬ 
saults on them in order to embarrass 
and blackmail him was error render¬ 
ing subsequent proceedings nugatory, 
since amendments were germane and 
material. 

Ga.—Smith v. Smith, 180 S.E. 601, 
180 Ga. 736. 

(2) Defendant was properly per¬ 
mitted to amend cross bill, alleging 
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cruel and inhuman treatment, which 
did not Include prayer for divorce. 
Minn.—James v. James, 229 N.W. 128, 
179 Minn. 266. 

Particular amendmeiLts to answer au¬ 
thorized 

(1) Amendment to include defense 
of condonation. 

Fla.—Crews v. Crews, 178 So. 139, 
130 Fla. 499. 

(2) Amendment to include cross 

complaint. ^ 

Mont.—^Wandel v. Wandel, 248 P. 864, 

76 Mont. 160. 

(3) Amendment to set up special 
defenses. 

La.—^New v. New, 173 So. 748, 186 
La. 1017. 

(4) Where plaintiff’s objection in 
divorce case to amended answer, to 
which was added a cross bill on 
grounds of infidelity and cruelty, was 
directed to whole amendment, and 
ends of Justice required trial court 
to pass upon allegations of cruelty, 
court did not err in overruling ob¬ 
jection, although part charging in¬ 
fidelity was subject to objection. 

S.D.—Krantz v. Krantz, 172 N.W. 501, 

42 S.D. 14. 

95. Del.—Kelley v. Kelley, 48 A.2d 
381, 4 Terry 408—^Jones v. Jones, 
189 A. 588, 8 W.W.Harr. 162—Har¬ 
rington V. Harrington, 189 A. 585, 

8 W.W.Harr. 156—Wenz v. Wenz, 
177 A. 181, 6 W.W.Harr. 413. 

Ga.—Duncan v. Duncan, 189 S.B. 18, 
183 Ga. 570—^Duren v. Duren, 147 
S.E. 74, 168 Ga. 76—Smith v. Smith, 
145 S.E. 63, 167 Ga. 98. 

Kan.—^Bracken v. Bracken, 223 P. 288, 
115 Kan. 494—Williams v. Wil¬ 
liams, 189 P. 910, 106 Kan. 751. 
N.H.—Buck v. Buck, 83 A.2d 922, 
97 N.H. 178. 

Pa.—^Kern v. Kern, 93 Pa.Super. 500. 
Miller v. Miller, 37 Berks Co. 33, 
58 York Leg.Rec. 182. 

W.Va.—Gray v. Gray, 199 S.E. 361, 
120 W.Va. 498. 

19 C.J. p 120 note 5. 

9a Ga.—Guthas v. Guthas, 60 S.E.2d 
370, 207 Ga. 177. 

N.Y.—Renaud v. Renaud, 147 N.Y.S. 
2d 359. 

N.D.—Hodous V. Hodous, 36 N.W.2d 
652, 76 N.D. 387. 
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where under the circumstances they would directly 
or indirectly contravene statutory provisions,97 or 
where the complaint is fatally defective ;98 and, 
where it is apparent from the petition or complaint 
that a particular ground does not exist, amendments 
as to that ground will be refused.99 

Changing or enlarging cause of action. General¬ 
ly an amendment may be allowed to include other 
grounds of divorce than those specified in the com- 
plaint,! provided plaintiff was not aware of them 
when the original complaint was drawn,2 and pro¬ 
vided the opposite party has had actual notice of 
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the suit.3 According to some authorities, allegations 
of misconduct committed subsequent to the com¬ 
mencement of the suit may be added by amendment.^ 
It has been held, however, that generally matters 
which have occurred since the filing of an original 
bill cannot be added by amendment,^*^ and in the 
reasonable exercise of its discretion the court may 
refuse to permit such amendments,® particularly 
where the motion to amend is made after the com¬ 
mencement of the trial and defendant objects there- 
to.5-5 Such amendments may not be allowed where 
the original libel sets forth no ground for divorce.® 


Pa.—Clark v. Clark, 52 A.2d 351, 160 
Pa.Super. 562. 

Hogue V. Hogue, 63 Pa.Dist. & 
Co. 369—Wingate v. Wingate, 26 
Pa.Dist. & Co. 305, 26 Del.Co. 7. 

19 C.J. p 107 note 6 [a], p 120 note 
6, p 121 note 23. 

Jurisdictional averment 
Ga.—^Wade v. Wade, 25 S.E.2d 683, 
195 Ga. 748. 

Ill.—^Harwood v. Harwood, 90 N.E.2d 
922, 340 I11.APP. 26. 

Mich.—Lehman v. Lehman, 19 N.W. 

2d 502, 312 Mich. 102. 

Pa.—AB V. CD, 74 Pa.Dist. & Co. 83. 
1 Cumb.L.J. 118. 

97. Pa.—^Masden v. Masden, 13 Pa. 
Diat. & Co. 196. 

ruing by gnardian ad litem 
In husband’s suit for divorce, 
wherein wife had filed a cross com¬ 
plaint for separate maintenance, per¬ 
mitting filing of amended cross com¬ 
plaint by wife's guardian ad litem 
seeking a divorce was error where, if 
wife was Incompetent, she was inca¬ 
pable of consenting to divorce, and, 
if wife was sane, wife’s personal oath 
to divorce pleading should have been 
obtained. 

Cal.—Cohen v. Cohen, 166 P.2d 622, 
73 C.A.2d 330. 

98. Pa.—^Harlzell v. Hartzell, 12 Pa. 
Dist. & Co. 224, 13 Leh.L.J. 131, 
42 York Leg.Rec. 170. 

99. Ga.—Cox V. Cox, 127 S.E. 132, 
159 Ga. 862. 

1. Fla.—^Kennedy v. Kennedy, 134 
So. 201, 101 Fla. 239. 

Ga.—Phinizy v. Phinizy, 114 S.E. 185, 
154 Ga. 199. 

Ill.—Kiser v. Kiser, 66 N.E.2d 722, 
329 IlLApp. 23. 

N.H.—Coffin V. Coffin, 124 A. 461, 81 
N.H. 284. 

N.J.—^McLaughlin v. McLaughlin, 
107 A. 260, 90 N.J.Bq. 322. 

Pa.—White v. White, 138 A.2d 162, 
185 Pa.Super. 141. 

Malcolm v. Malcolm, 78 Pa.Dist. 
& Co. 467, 31 Wash.Co. 206—Geyer 
V. Geyer, 52 Pa.Dist. & Co. 133— 
Chambers v. Chambers, 35 Pa.Dist. 
& Co. 212—Weiss v. Weiss, 6 Pa. 
Dist. & Co. 669. 


I Shaw v. Shaw, Com.Pl., 33 Erie 
Co. 100—^Beattie v. Beattie, Com. 
PL. 11 Pay.L.J. 173—Zimnitski v. 
Zimnitski, Com.Pl., 39 Luz.Leg.Reg. 
16—Schiavone v. Schiavone, Com. 
PL, 32 North.Co. 111. 

Tenn.—Troutt v. Troutt, 250 S.W.2d 
372, 35 Tenn.App. 617. 

19 C.J. p 121 notes 14,15. 

Adultery anterior to suit 
Where petition in divorce suit was 
based solely on ground of desertion, 
amendment alleging adultery of de¬ 
fendant anterior to suit was not sub¬ 
ject to general grounds of demurrer 
that amendment undertook to set out 
new cause of action and that adulter¬ 
ous acts were committed after the 
separation of the parties. 

Ga.—Newton v. Newton, 27 S.E.2d 
31, 196 Ga. 522. 

2. N.Y.—Israel v. Israel, 66 N.Y.S. 
777, 54 App,Div. 408. 

19 C.J. p 121 note 16. 

Belated allegations of neglect, mis¬ 
treatment, and humiliation cannot 
affect original prayer for separation 
based solely on alleged abandonment. 
La.—Spring v. Mendoza, 131 So. 299, 
171 La. 461. 

3. Pa.—Bechtel v. Bechtel, 18 Pa. 
Dist. 1076. 

4. N.H.—^Adams v, Adams, 20 N.H. 
299, 51 Am.D. 219. 

N.J.—Schmitt V. Schmitt, 75 A.2d 480, 
9 N.J.Super. 470. 

19 C.J. p 120 note 7. 

Demurrer properly overruled 
Petition for divorce originally al¬ 
leging that husband nagged petition¬ 
er, endangering her health, which 
was amended to allege husband’s vio¬ 
lation of condition of intervening 
reconciliation by beating wife, and 
that husband made false accusations 
and displayed temper, was not gen¬ 
erally demurrable on grounds that 
original petition stated no amend¬ 
able cause of action, and that amend¬ 
ments alleged insufficient facts to 
revive suit, and could not be har¬ 
monized with original petition into 
general bill for divorce. 

Ga.—Stanley v. Stanley, 174 S.E. 631, 
178 Ga. 814. 


Dl New York 

(1) It has been held that the an¬ 
swer may be amended so as to al¬ 
lege adultery of plaintiff discovered 
after the issues were joined, if de¬ 
fendant appears to have reasonable 
prospect of establishing it. 

N.Y.—Strong v. Strong, 3 N.Y.Super. 
669, 28 How.Pr. 432. 

(2) On the other hand, it has been 
held that plaintiff cannot set up in 
an amended complaint acts of adul¬ 
tery committed after the commence¬ 
ment of his action. 

N.Y.—Beauley v. Beauley, 191 N.Y.S. 
398, 199 App.Div. 280. 

Tuttle V. Tuttle, 191 N.Y.S. 769. 
in Pennsylvania 

(1) The courts of common pleas 
differ on the question as to whether 
an amendment alleging an addition¬ 
al ground of divorce arising after the 
commencement of the suit, may be 
allowed. 

Pa.—Blesh v. Blesh, 18 Pa.Dist. & Co. 
721. 

19 C.J. p 121 note 8. 

(2) Some courts have authorized 
such an amendment. 

Pa.—Geyer v. Geyer, 62 Pa.Dist. & 
Co. 133—Brock v. Brock, 21 Pa. 
Dist. & Co. 108, 14 Wash.Co. 99. 

Albright v. Albright, Com.Pl., 61 
Dauph.Co. 371—^Danas v. Danas, 
Com.Pl., 21 Leh.L.J. 390—Zimnit— 
ski V. Zimnitski, Com.Pl., 39 Luz. 
Leg.Reg. 16—Schiavone v. Schia¬ 
vone, Com.Pl., 32 North.Co. 111. 

(3) Other courts have denied an 
amendment of this character. 

Pa.—^Blesh v. Blesh, 18 Pa.Dlst. & Co. 
721—^Ackerman v. Ackerman, 3 Pa. 
Dist. & Co. 296, 38 Lanc.L.Rev. 
323. 

4.5 Md.—Smith v. Smith, 140 A.2d 
58, 216 Md. 141. 

5. R.I.—Farnell v. Farnell, 199 A. 
445, 60 R.I. 439. 

Vt.—^Walker v. Walker, 104 A. 828, 
92 Vt. 443. 

5.5 Ark.—^Price v. Price, 220 S.W. 
2d 1021, 215 Ark. 423. 

6. Pa.—Gibson v. Gibson, 18 Pa. 
Dist. 671, 36 Pa.Co. 146. 


395 



§ 118 DIVORCE 

An amendment setting up a ground other than 
that specified in the original complaint may con¬ 
stitute the institution of a new suit,®'^ and the date 
of the institution of the suit may be computed from 
the date of the amendment in computing the dura¬ 
tion of a desertion^-io or of plaintiff’s residence 
within the state or county.^-i® Additions to the 
averments of a bill for divorce which lay a new 
.ground for equitable relief constitute the commence¬ 
ment of a new suit and require the service of fur¬ 
ther process or its equivalent,*^ except, under some 
statutes and practice, defendant who is in court by 
reason of having filed an answer is not entitled to 
service of new process after an amendment of plain¬ 
tiff’s petition, even if the amendment sets up a new 
cause of action.7-5 In general, defendant who has 
waived service of process and notice is entitled to 
be served with process and notice of an amended 
pleading which asserts a new cause of action or 
asks a more onerous judgment against him,'^-io but 
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a new service of process is not required where de¬ 
fendant in his waiver expressly authorizes amend¬ 
ments of the petition to be made without further 
notice to him.'^*i5 

Plaintiff cannot amend so as to change an action 
for separation to one for absolute divorce,^ unless 
the grounds for relief are the same,® and defend¬ 
ant is given notice and ample opportunity to an¬ 
swer the amended bill,®*® or unless there is a 
waiven®*!® A pleading requesting an absolute di¬ 
vorce may be amended so as to pray for a limited 
divorce,^® although under certain circumstances 
the court may be justified in refusing such an 
amendmentA^ 

While it has been held that plaintiff cannot amend 
so as to change the action to one of nullity,^® there 
is also authority which permits the complaint to be 
so amended as to seek an annulment of the mar¬ 
riage and in some jurisdictions an action for an¬ 
nulment may by amendment be changed to an action 


6.5 Conn.—Kelsall v. Kelsall, 90 A. 
2d 878, 139 Conn. 163. 

6.10 Conn.—^Kelsall v. Kelsall, su¬ 
pra. 

6.15 Ariz.—Davies v. Bussell, 325 P. 

2d 402, 84 Ariz. 144. 

Wash.—Herr v, Herr, 211 P.2d 710, 
85 Wash,2d 164. 

7. Ark.—Lowrey v. Tates, 206 S.W. 
2d 1, 212 Ark, 399. 

Ohio.—Gasior v. Gasior, 35 N.B.2d 
1021. 67 Ohio App. 84. 

Tex.—Reyman v. Beyman, Civ.App., 
308 S.W.2d 595. 

W.Va.—^Herbert v. Harbert, 45 S.B. 
2d 15, 130 W.Va. 704—Gray v. Gray, 
199 S.E. 361, 120 W.Va. 498. 

Cause of action chansTed 
Amendment of divorce complaint 
by abandoning first ground and sub¬ 
stituting another constitutes com¬ 
plete change in cause of action. 

Fla.—Chisholm v. Chisholm, 126 So. 
694, 98 Fla. 1196. 

7.5 Tex.—Beyman v. Reyman, Civ, 
App., 308 S.W.2d 695. 

Appearance 

Defendant who has entered appear¬ 
ance therein is charged with notice 
of all amendments to pleadings 
thereafter filed and hence need not 
be served with notice of them. 

Tex,—^Reyman v. Reyman, supra. 

7.10 Tex,—Reyman v. Reyman, su¬ 
pra. 

7-15 Tex.—^Reyman v. Reyman, su¬ 
pra. 

8. Ind.— Corpus Juris Secundum 
quoted in Richey v. Richey, App., 
143 N.£.2d 126, 129. 


N.T.—Robertson v. Robertson, 9 Daly 
44, appeal dismissed 81 N.Y. 639. 

Mayott V. Mayott, 4 N.Y.S.2d 67, 
167 Misc. 860. 

9. Ala.—Christian v. Christian, 196 
So. 893, 239 Ala. 692. 

Ind.—Corpus Juris Secundum quoted 
in Richey v. Richey, App., 149 N.B. 
2d 126, 129. 

Mich.—Jaquish v. Jaquish, 22 N.W. 

2d 755, 314 Mich. 386. 

19 C.J. p 121 note 13. 

Judge requiring amendment for di¬ 
vorce 

Where husband brought suit for 
divorce, on ground of cruelty, and 
wife cross complained for separate 
maintenance on ground of cruelty, 
and evidence justified the granting 
of divorce to either party, and there 
was no prospect of reconciliation, 
judge was not guilty of misconduct 
in requiring wife to amend her cross 
complaint to pray for a divorce. 
Cal.—Weil v. Weil, 236 P.2d 159, 37 C. 
2d 770. 

9,5 Mich.—Jaquish v. Jaquish, 22 N. 

W.2d 755, 314 Mich. 386. 

N.T.—Chapman v. Chapman, 132 N. 
Y.S.2d 707, 284 App.Div. 604, appeal 
denied 134 N.Y.S.2d 173, 284 App. 
Div. 857, motion denied 138 N.T.S. 
2d 709, 285 App.Div. 991. 

Chapman v. Chapman, 168 N.T.S. 
2d 674, 4 Misc.2d 64, appeal dis¬ 
missed 164 N.T.S.2d 975. 

Scope of action changed 

Action for absolute divorce is en¬ 
tirely different in every respect from 
an action for separation, and amend¬ 
ing from one to the other changes 
entirely the whole scope of the ac- 
i tion. 

I N.T.—Chapman v. Chapman, 132 N. 
1 Y.S.2d 707, 284 App.Div. 604, ap¬ 
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peal denied 134 N.T.S.2d 173, 284 
App.Div. 857, motion denied 138 N. 
Y.S.2d 709, 286 App.Div. 991. 

Effect 

Nonresident husband, who appeared 
voluntarily in wife’s separation ac¬ 
tion, continued to be subject to Ju¬ 
risdiction of court, and where prayer 
of complaint was changed from sepa¬ 
ration to divorce prior to husband’s 
attorney’s withdrawal from case, hus¬ 
band was bound by subsequent di¬ 
vorce decree. 

N.Y.—Chapman v. Chapman, 158 N. 
Y.S.2d 674, 4 Misc.2d 64, appeal 
dismissed 164 N.Y.S.2d 975. 

9.10 Ill.—Currie v. Currie, 60 N.E. 
3d 120, 320 Ill-App. 178. 

10. Ill.—See Donnelly v. Donnelly, 
206 IlLApp. 627. 

La.—^Williamson v, Williamson, 113 
So. 796, 164 La. 144. 

Minn.—Brodsky v, Brodsky, 204 N. 

W. 915, 164 Minn. 102. 

Mo.—^Kendrick v. Kendrick, App., 251 
S.W.2d 329. 

Pa.—Chambers v. Chambers, 35 Pa. 
Dist. & Co. 212. 

Ondria v. Ondria, Com.Pl., 27 Leh. 
L.J. 366—^Presser v. Presser, Com. 
PI., 34 Luz.Leg.Reg. 335. 

19 C.J. p 121 note 14. 

11. Ill.—Buehler v. Buehler, 27 N. 
E.2d 466, 373 Ill. 626. 

12. Mich.—Schafberg v. Schafberg, 
18 N.W. 202, 52 Mich. 429. 

Pa.—Balliett v. Balliett, 61 Pa.Dist. 

& Co. 410, 9 Sch.Reg. 295. 

W.Va.—Hurley v. Hurley, 34 S.E.2d 
465, 127 W.Va. 744. 

13. N.J.—Thiesmeier v. Thiesmeier, 
1 A.2d 325, 124 N.J.Eq. 116. 

i 19 C.J. p 121 note 10. 
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for divorce where the petition states a cause of ac¬ 
tion for divorce.^^ 

Formal defects in the pleadings may generally be 
corrected by amendment,although the court in the 
reasonable exercise of its discretion may deny an 
amendment of this character.^® 

Conforming allegations to proof. An amendment 
may be allowed so as to make the allegation conform 
to the proof,except where the evidence has been 
erroneously admitted against the objection of the 
adverse party and it has been held that allega¬ 
tions which are necessary in a petition in order to 
confer jurisdiction cannot be supplied by proof.!®*® 
An amendment may be allowed to make the prayer 
of the complaint conform to the decree,!® or to in¬ 
clude a prayer in the pleadings;!®*® and where a 
different decree from that prayed for is warranted 
by the proof, if complainant’s attorneys consent 
that such different decree be granted, the prayer of 
the complaint may be treated as amended accord¬ 
ingly.®® Where a condonation is not specifically 
pleaded as a defense, but it develops from the tes¬ 
timony that there has been a condonation, the an¬ 
swer may be treated as amended to con from to the 
proof.®®*® On the other hand, it may constitute an 
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abuse of discretion to allow an amendment to con¬ 
form to the proof, where this substantially changes 
the claim or defense.®! 

b. Supplemental Pleadings 

Supplemental pleadings are permitted in divorce ac¬ 
tions as in other suits. 

Under statutes so providing, the court has dis¬ 
cretionary power to permit either party to file a sup¬ 
plemental pleading, and this authority would seem 
to exist without express statutory provision.®® In 
passing on the application the court should consider 
all the facts and circumstances and grant or refuse 
it as may be proper.®® 

Supplemental complaint. A supplemental bill for 
divorce is applicable only to cases where the parties 
in interest remain before the court,®4 and after 
issues are made up by the pleadings an application 
to file a supplemental bill should be made at the 
earliest opportunity after the necessity for it be¬ 
comes known, and all delays must be satisfactorily 
explained.®® Facts arising since the commencement 
of the suit and upon which the divorce sought is 
partly based cannot be brought before the court 


14. Del.—Jester v. Jester, 90 A. 82, 
27 Del. 542. 

19 C.J. p 121 note 11. 

15. Mont.—Eadie v. Eadie, 120 P. 
239, 44 Mont. 391, Ann.Cas.l913B 
479. 

Pa.—Oyer v. Oyer, 4 Pa.Dist. & Co.2d 
758. 6 Cumb.L.J. 65—AB v. CD, 74 
Pa.Dist. & Co. 83, 1 Cumb.L.J, 118. 

Nolan V. Nolan, Com.Pl., 28 Erie 
Co. 319. 

In complaint 

(1) Incorrect statement of defend¬ 
ant’s name. 

N.J.—Owens v. Owens, Ch., 66 A. 
929. 

(2) Inserting the words “and an 
Inhabitant” after “resident” to bring 
complaint beyond all doubt within 
statute. 

Or.—Noble v. Noble, 190 P. 1061, 97 
Or. 497. 

(3) Libel improperly notarized be¬ 
fore nonresident officer. 

Pa.—Henry v. Henry, 51 Pa.Dist. & 
Co. 126, 32 Del.Co. 265—Case v. 
Case, 3 Pa.Dist. & Co. 518, 10 Leh. 
L.J. 126, 36 York Leg.Rec. 156. 

(4) Where it is signed by plaintiff, 
rather than his attorney. 

Pa.—Oyer v. Oyer, 4 Pa.Dist. & Co. 
2d 758, 6 Cumb.L.J. 65. 

(5) Omission that action is not col¬ 
lusive. 

Pa.—Oyer v. Oyer, supra. 

Shellehamer v. Shellehamer, Com. 
PI., 1 Cumb.L.J. 144. 


In answer 

(1) Failure of answer to demand 
an issue as required by a court rule. 
Pa.—^Appeal of Magill, 59 Pa. 430. 

(2) Omitted verification. 

Mich.—^Daly v. Hosmer, 60 N.W. 758, 
102 Mich. 392—Harrison v. Harri¬ 
son, 54 N.W. 275, 94 Mich. 659, 34 
Am.S.B. 364. 

(3) It is discretionary with the 
trial judge to allow an amendment of 
the verification of the answer. 

N.C.—Ragan v. Ragan, 197 S.E. 554, 
214 N.C. 36. 

16. Del.—Taylor v. Taylor, 111 A. 
780, 1 W.W.Harr. 144. 

17. Ark.—^Nance v. Nance, 292 S.W. 
2d 74, 226 Ark. 682. 

D.C.—Moncure v. Moncure, 278 F. 
1005, 51 App.D.C. 292. 

Slone V. Slone, Mun.App., 134 A. 
2d 585. 

Ky.—^Porston v. Porston, 4 Ky.Op. 
428. 

Miss.—Horton v. Horton, 57 So.2d 
723, 213 Miss. 768. 

Mo.—Pilkington v. Pilkington, 93 S. 
W.2d 1068, 230 Mo.App. 669—Pick- 
rel V. Pickrel, App., 86 S.W.2d 336. 
N.T.—Petty v. Petty, 83 N.Y.S.2d 
175. 

Pa.—^Demezak v. Demezak, 116 A. 2d 
299, 179 Pa.Super. 76. 

Rutherford v. Rutherford, Com. 
PI., 3 Bucks Co. 1—^White v. White, 
27 Del.Co. 391—Chudyj v. Chudyj, 
Com.Pl., 25 Leh.L.J. 359. 

19 C.J. p 121 note 24. 
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Befnsal to permit amendment not 
abuse of discretion 

Or.—Wiggins v. Wiggins, 148 P.2d 
793, 174 Or. 181. 

18. Mich.—Green v. Green, 26 Mich. 
437. 

18.5 Mo.—Gooding v. Gooding, 197 
S.W.2d 984, 239 Mo.App. 1000. 

19. Pa.—Crawford v. Crawford, 54 
Pa.Super. 304. 

19 C.J. p 121 note 26. 

19.5 S.D.—Jewett v. Jewett, 60 N.W. 
2d 793, 74 S.D. 227. 

20. Wis.—Shequin v. Shequin, 152 
N.W. 823, 161 Wis. 183. 

20.5 Ark.—^Buck v. Buck, 171 S.W. 
2d 939, 205 Ark. 918. 

21. Mo.—^Delaney v. Delaney, App., 
246 S.W. 1075. 

22. N.T.—Spears v. New York, 72 
N.Y. 442. 

28. Ky.—^Hannan v. Hannan, 256 S. 
W.2d 485. 

N.Y.—Campbell v. Campbell, 7 N.Y. 
St. 441. 

19 C.J. p 118 note 72. 

24. Ill.—Smith v. Johnson, 151 N.E. 
660, 321 Ill. 134. 

Pleading held not supplemental bill 
where it made parties persons who 
were not parties to the divorce pro¬ 
ceeding. 

Ill.—Smith V. Johnson, supra. 

I 25. Tenn.—Clardy v. Clardy, App., 
1 136 S.W.2d 526. 
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unless alleged in such a bill.^® Whether the court 
shall follow the equity practice of allowing matters 
arising subsequent to the institution of a divorce 
case to be brought into the case by an amendment 
in the nature of a supplemental complaint or will 
adhere to the common-law practice of limiting in¬ 
quiry to matters as they existed at the time of the in¬ 
stitution of the action has been considered as purely 
a question of practice and procedure.26.5 

Unless otherwise provided by statute, ordinarily 
the supplemental bill and the original bill must be 
consistent27 Thus a supplemental complaint alleg¬ 
ing adultery and praying an absolute divorce cannot 
be filed in an action for a limited divorce on the 
ground of cruelty,although a plaintiff has been 
allowed, in an action for a limited divorce on one 
ground, to file a supplemental petition for an abso¬ 
lute divorce on another statutory ground and a 
supplemental petition relating exclusively to prop¬ 
erty rights and permanent alimony may be permit¬ 
ted if the issue is made more specific than in the 
original petition.30 Where the original petition al¬ 


leges a lawful marriage, a supplemental petition al¬ 
leging a common-law marriage is not objectionable 
as setting up a new cause of action.^- 

Ordinarily if an action is prematurely brought, the 
defect cannot be cured by filing a supplemental 
petition.32 The court may, however, in a proper 
case permit a supplemental complaint alleging other 
acts of misconduct,^^ or misconduct occurring after 
the filing of the original complaint,34 on such terms 
as it sees fit to impose, in the reasonable exercise of 
its discretion,^^ notwithstanding defendant was pro¬ 
voked thereto by the filing of the original petition.36 
Plaintiff, however, will not be permitted to set up 
in a supplemental bill subsequently occurring facts 
on which a decree might be had without reference 
to the original bill.37 Under a rule providing that 
a supplemental pleading may be filed setting forth 
transactions or occurrences or events which have 
happened since the date of the pleading sought to 
be supplemented, the fact that a person had com¬ 
pleted the required time of residence at the time he 


26. Ill.—Klemme v. Klemme, 37 Ill. 
App. 54. 

26.5 Conn.—Kelsall v. Kelsall, 90 
A.2d 878, 139 Conn. 163. 

27. Ala.—Barringrton v. Barrington, 
77 So. 711, 201 Ala. 185- 

W.Va.—^Hurley v. Hurley, 34 S.B.2d 
465, 127 W.Va. 744. 

19 C.J. p 119 note 79. 

28. Md.—Schwab v. Schwab, 49 A. 
331, 93 Md. 382, 62 L.R.A. 414. 

N.T.—Hoffman v. Hoffman, 35 How. 
Pr. 384. 

29. Ky.—Irwin v. Irwin, 49 S.W. 
432, 105 Ky. 632, 20 Ky.L. 1761. 

N.T,—Homer v. Homer, 122 N.T.S.2d 
61, 282 App.Div. 699. 

19 C.J. p 119 note 81. 

30. Colo.—Johnson v. Johnson, 43 
P. 130, 22 Colo. 20, 55 Am.S.R. 112, 

Mich.—Peck v. Peck, 33 N.W. 893, 66 
Mich. 586. 

31. Tex.—Harlan v. Harlan, Civ. 
App., 125 S.W. 950. 

32. Ill.—^Embree v. Embree, 53 HI. 
394. 

Kan.—Smith v. Smith, 22 Kan. 699, 
W.Va.—Cochran v. Cochran, 44 S.E. 

2d 828, 130 W.Va. 605. 

19 C.J. p 119 note 74. 

33. La.—Shipp v. Shipp, 165 So. 189, 
183 La. 1025. 

34. Idaho.—Chresst v. Chresst, 295 
P.2d 704, 77 Idaho 486. 

Md.—Smith v. Smith, 140 A.2d 68, 
216 Md. 141. 

Ohio.—^Mears v. Mears, 15 Ohio Supp. 
61. 

Wis.—^White v. White, 168 N.W. 704, 
167 Wis. 616. 

19 C.J. p 119 notes 76. 77 [b], [c]. 


In New Jersey 

(1) Under the new rules the text 
rule is applicable. 

N.J.—Schmitt v. Schmitt, 76 A.2d 

480, 9 N.J.Super. 470. 

(2) Before the new rules were 
adopted leave for filing a supple¬ 
mental complaint could not be grant¬ 
ed, and it appears that the proper 
procedure was to dismiss the orig¬ 
inal complaint and institute a new 
action. 

Pa.—Smith v. Smith, 33 A.2d 684, 21 

N.J.Misc. 273. 

(3) Where new matter would cor¬ 
roborate acts occurring before the 
filing of the original petition for di¬ 
vorce or would remove the effect of 
a condonation, leave could be granted 
to file a supplemental petition for 
purpose of charging acts of adultery 
committed subsequent to the filing 
of the original divorce petition. 

N.J,—Smith V. Smith, supra. 

(4) Filing of a supplemental bill 
for the purpose of charging act of 
adultery committed subsequent to the 
filing of the original divorce petition 
was an “irregularity"’ that could be 
waived. 

N.J.—Smith V. Smith, supra. 

In. New Tork 

(1) In an action by a wife for 
separation from her husband on 
the ground of cruel and inhuman 
treatment, it was held that she 
may serve a supplemental complaint 
alleging acts of cruel and inhuman 
treatment which occurred subse¬ 
quent to the commencement of the 
action, in aid of the cause of action 
stated in the original complaint. 
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N.T.—^Ames v. Ames, 178 N.T.S. 177, 
109 Misc. 161. 

(2) Also it has been held that the 
court may permit plaintiff, suing for 
divorce, to serve supplemental com¬ 
plaint setting forth defendant’s adul¬ 
tery occurring after action was com¬ 
menced. 

N.T.—Otto V. Otto, 220 N.T.S. 613, 
220 App.Div. 130. 

(3) However, there is authority to 
the contrary. 

N.T.—^Ames v. Ames, 178 N.T.S. 177, 
109 Misc. 161. 

Brehm v. Brehm, llO N.T.S.2d 
651. 

(4) Also, in wife’s action for di¬ 
vorce wherein husband filed counter¬ 
claim on ground of adultery, and 
wife claimed that she was tricked 
into going into hotel room with al¬ 
leged corespondent, permitting wife 
to serve supplemental complaint set¬ 
ting forth alleged trickery as added 
ground for separation for cruel and 
inhuman treatment was held error, 
in view of inadmissibility of evi¬ 
dence that corespondent was hired 
by husband’s detective agency. 

N.T.—^Baron v. Baron, 299 N.T.S. 280, 
252 App.Div. 293. 

35. N.T.—^Roche v. Roche, 276 N.T. 
S. 227, 243 App.Div. 579. 

36. Tex.—^Hicks v. Stewart, 118 S. 
W. 206, 53 Tex.Civ.App. 401. 

37. Nev.—Corpus Juris cited iu 
D’Errico v. D’Errico, 287 P. 445, 

I 447, 52 Nev. 353. 

119 C.J. p 119 note 77. 
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filed the supplemental complaint is not a transac¬ 
tion or an occurrence or event within the rule.37.5 

A supplemental petition may be regarded as a new 
action which speaks from the time it is offered,37.10 
but a so-called supplemental complaint which con¬ 
tains all allegations essential to the original com¬ 
plaint is considered to be a substituted pleading 
rather than a supplemental one.37.io 

Supplemental answer. Misconduct of plaintiff oc¬ 
curring after the answer is filed,38 or which was not 
discovered until thereafter,39 may be set up in re¬ 
crimination by defendant in a supplemental answer. 
So condonation of the offense complained of, oc¬ 
curring after the commencement of the suit, may be 
pleaded in a supplemental answer.^o a supplemental 
answer, however, may properly be rejected where 
it changes the issues in the case,4i and another suit 
pending cannot be taken advantage of by supple¬ 
mental answer after the jury have been sworn.^3 
Defendant may waive by allegations in his supple¬ 
mental answer all defenses alleged in the original 

answer.^3.s 

Supplemental cross bill. After issues are made 
up by the pleadings, an application to file a supple¬ 
mental cross bill should be made at the earliest op¬ 
portunity after the necessity for it becomes known, 
and all delays must be satisfactorily explained.^3 
Under some statutes a supplemental cross complaint 
may be filed after the cause is continued for final 
argument, and in the absence of such a requirement 
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in the statute it is not necessary that the supple¬ 
mental cross complaint conform to the evidence 
previously offered.^ 3.5 

§ 119. Signature and Verification 

Where required by statute, the pleadings must be 
signed and verified. 

Under some statutes plaintiff is required to sign 
the complaint personally.'^^ It has been held that 
under these statutes it cannot be signed by his at¬ 
torney, although he is specially empowered so to do 
by libelant,4^> but that signature by his attorney if 
written in libelanfs presence and by his direction 
is sufficient and that failure of libelant to sign 
the libel is not cured by respondents appearance at 
the taking of testimony ;47 there is also author¬ 

ity to the effect that failure of libelant to sign is 
only fatal when there is no appearance by defend¬ 
ant or actual service on him.^S On the other hand, 
under some rules of civil procedure a complaint in a 
divorce action should be signed by plaintiffs attor¬ 
ney.^ 3.5 

Verification generally. In the absence of a stat¬ 
ute so providing, verification is not required,^3 and 
where the charge is adultery the weight of authority 
is in favor of relieving defendant from the neces¬ 
sity of verifying the answer.50 However, in so far 
as controlling statutes so provide, the pleadings in a 
divorce or separation suit must be verified under 
oath.5i Under some statutes the requirement is 


37.5 Ariz.—^Davies v. Russell, 325 
P.2d 402, 84 Ariz. 144. 

37.10 Ky.—^BCannan v. Hannan, 256 
S.W.2d 485. 

37.15 Cal.—Cohn v. Cohn, 118 P.2d 
903, 47 C.A.2d 683. 

Service of summons 
Service on defendant of a sum¬ 
mons issued on a substitute com¬ 
plaint for divorce vests court with 
jurisdiction, even though substitute 
complaint is designated as a supple¬ 
mental complaint and no service was 
made of summons issued on original 
complaint. 

Cal.—Koeper v. Koeper, 269 P.2d 905, 
125 C.A.2d 118. 

38. Ga.—^Rowell v. Rowell, 74 S.E.2d 
833, 209 Ga. 572. 

N,Y .—^Ames v. Ames, 178 N.T.S. 177, 
109 Misc. 161. 

19 C.J. p 119 note 84. 

39. N’.Y.—Strong v. Strong, 26 N.Y. 
Super. 669, 28 How.Pr. 432. 

40. N.J.—^Warner v. Warner, 31 N. 
J-Eq. 225. 

N.Y.—Smith v. Smith, 4 Paige 432, 
27 Am.D. 75. 


41. La.—^Vicknair v. Terracina, 113 
So. 787, 164 La. 117. 

42. Pa.—^Marshall v. Marshall, 17 
Pa.Dist. 833. 

42.5 Nev.—^Lagemann v, Lagemann, 
196 P.2d 1018, 65 Nev. 373, appeal 
dismissed 69 S.Ct. 748, 336 U.S. 932, 
93 L.Ed. 1092, rehearing denied 69 
S.Ct. 934, 336 U.S. 970, 93 L.Ed. 
1121 . 

43. Tenn.—Clardy v. Clardy, App., 
136 S.W.2d 526. 

43.5 Ill.—Baumgartner v. Baumgart¬ 
ner, 148 N.E.2d 327, 16 I11.2d 286. 

44. Mass.—Willard v. Willard, 4 
Mass. 506. 

19 C.J. p 121 note 28. 

45. Mass.—Gould v. Gould, 1 Mete. 
382. 

46. N.H.—^Daniels v. Daniels, 56 N. 
H. 219. 

47. Vt.—Philbrick v. Philbrick, 27 
Vt. 786. 

48. Pa.—^Wanamaker v. Wanamak- 
er, 10 Phila. 466. 

399 


48.5 Pa.—Oyler v. Oyler, 69 Pa.Dist. 
& Co. 44. 

49. Ark.—Slocum v. Slocum, Hi S. 
W. 806, 86 Ark. 469. 

Ohio.—Cozart v. Cozart, 22 Ohio N. 
P.,N.S., 483. 

Petition, seeking divorce and judg¬ 
ment for loan 

Tex.—Reyman v. Reyman, Civ.App., 
308 S.W.2d 595. 

50. N.J.—^Anthony v. Anthony, 11 N. 
J.Bq. 70. 

19 C.J. p 122 note 43. 

51. Ga.—^Bell v. Bell, 44 S.E.2d 118, 
202 Ga. 615. 

N.C.—Hodges v. Hodges, 39 S.B.2d 
596, 226 N.C. 670, 

Okl.—^Ewing v. Ewing, 209 P. 440 87 
Okl. 72. 

Pa.—^Martin v. Martin, 43 A.2d 637, 
157 Pa.Super. 538. 

Wis.—^In re Kronglaskfs Estate, 269 
N.W. 628, 222 Wis. 634. 

19 C.J. p 121 note 33. 

Defendant must answer petition 
under oath if required to do so by 
petitioner. 

Ind.—^Musselman v. Musselman, 44 
I Ind. 106. 
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jurisdictional,52 while under others it is not^S and 
may he waived.®^ 

Where the original bill for divorce is properly 
verified, an amendment thereto need not be veri¬ 
fied,55 although an exception to this rule has been 
made where divorce is sought on the ground of 
adultery.56 Also it has been held that a statute re¬ 
quiring defendant to answer the petition under oath 
does not require a cross petition to be sworn to,®"^ 
but where a cross petition in an action for divorce 
prays for extraordinary equitable relief it must be 
verified.52 An amendment of a cross petition only 
as to the relief prayed need not be reverified in or¬ 
der for the court to retain the jurisdiction of the 

cause.52*5 

A verification may commit a petitioner on oath 
to the causes set forth in his petition although the 
verification is not a general one to the effect that 
the matters in the petition are true.52 

Where an amended verification is filed, it relates 
back to the date of the original petition.59*5 

Sufficiency of verification. The verification must 
be in the form prescribed by statute®0 and must be 
administered by an authorized officer,®! but the fact 


that the verification is insufficient does not neces¬ 
sarily invalidate the pleading.®^ Under some stat¬ 
utes verification of a complaint on information and 
belief is sufficient,®3 provided there is nothing to 
indicate that the facts were personally known to 
complainant;®^ but under other statutes such a ver¬ 
ification is insufficient.®® 

Where residence is required for a prescribed pe¬ 
riod immediately previous to the filing of the peti¬ 
tion, it is bad practice not to file the petition imme¬ 
diately after it is sworn to.®® Where, however, 
verification is not essential, and where at the time 
of the filing of the petition plaintiff had been a resi¬ 
dent for the required time, it is immaterial that at 
some time previous to filing the petition it was veri¬ 
fied by plaintiff.®^ 

§ 120. Affidavits Accompanying Pleadings 

Under statutes so providing, the complaint must be 
accompanied by an affidavit showing, among other things, 
good faith, absence of coilusion, and the residency of the 
plaintiff within the state for the prescribed time. 

Under statutes so providing, the complaint must 
be accompanied by an affidavit showing, among other 
things, good faith, absence of collusion, and resi¬ 
dency of plaintiff within the state for the prescribed 


52. Mo.—McCarty v. McCarty, 300 
S.W.2d 394—Ellis v. Ellis, 263 S.W. 
2d 349. 

Mo.—Thompson v. Thompson, App., 
84 S.W.2d 990. 

N.J.—Riehl v. Riehl, 137 A. 787, 101 
3Sr.J.BQ. 15. 

N.C.—^Pruett v. Pruett, 100 S.E.2d 296, 
247 N.C. 13—Calaway v, Harris, 47 
S.B.2d 796, 229 N.C. 117—Hodges v. 
Hodges, 39 S.E.2d 696, 226 N.C. 570. 
Pa.—^Martin v. Martin, 43 A.2d 637, 
157 Pa.Super. 538. 

19 C.J. p 122 note 36. 

53. Iowa.—Schnor v. Schnor, 17 N. 
W.2d 376, 2«6 Iowa 720, 157 A.L..R. 
628. 

Kan.—Patterson v. Patterson, 190 P. 

2d 887, 164 Kan. 501. 

Okl.—Stocker v. Stocker, 47 P.2d 107, 
173 Okl. 64—Green v. James, 296 
P. 743, 147 Okl. 273—Javine v. Ja- 
vine, 273 P. 267, 134 Okl. 283. 

19 C.J. p 122 note 37. 

54. Okl.—Stocker v. Stocker, 47 P. 
2d 107, 173 Okl. 64—Green v. James, 
296 P. 743, 147 Okl. 273—Javine 
V, Javine, 273 P. 267, 134 Okl. 283. 

55. Mo.—Nolker v. Nolker, 267 S.W. 
798. 

19 C.J. p 122 note 39. 

Constractive aanendmeiit 
In a suit for divorce where allega¬ 
tions of a cross bill were sufficient 
to give the court Jurisdiction, with¬ 
out allegations therein that plaintiff 
had sued defendant for divorce in 
another state and that a decree in 


favor of plaintiff in that state had 
been set aside, the fact that the jurat 
and affidavit to the cross bill were 
dated April 5 and the cross bill al¬ 
leged the date of the decree setting 
the foreign divorce aside as April 26 
did not nullify the affidavit and jurat, 
being at the most eaulvalent to an 
amendment without reveriflcation. 
Mo.—^Butler v. Butler, App., 252 S.W. 
734. 

56. Mich.—Green v. Green, 26 Mich. 
437. 

19 C.J. p 122 note 40. 

57. Ind.—^Musselman v. Musselman, 
44 Ind. 106. 

58. Ga.—McLauchlin v, McLauchlin, 
58 S.E. 156, 128 Ga. 653. 

19 C.J. p 122 note 42. 

58.5 Mo.—^Ellls V, Ellis, 263 S.W.2d 
849. 

59. N.J.—Riehl v. Riehl, 137 A. 787, 
101 N.J.Eq. 15. 

59.5 Kan.—^Pulliam v. Pulliam, 183 
P.2d 220, 163 Kan. 497, 1 A.L..R.2d 
418. 

60. N.C.—^Hodges v. Hodges, 39 S.E. 
2d 596, 226 N.C. 570. 

Pa.—^Addleman v. Addleman, 24 Pa. 
Dist. & Co. 565, 83 Pittsb.Leg.J. 
679. 

Wachter v. Wachter, Com.Pl., 21 
Leh.L.J. 282—^Petrosky v. Petrosky, 
4 Sch.Reg. 314. 

19 C.J. p 121 note 33 [a]. 

Strict compliance 

Tenn.—^Turner v. Bell, 279 S.W.2d 71, 
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198 Tenn. 232, certiorari denied 76 
S.Ct. 83, 350 XJ.S. 842, 100 L.Bd. 
751. 

Substantial compliance 
N.C.—^Bolin V. Bolin, 89 S.E.2d 303, 
242 N.C. 642. 

61. Pa.—^Martin v, Martin, 43 A.2d 
637, 157 Pa.Super. 538. 

Case V. Case, 3 Pa.I>ist. & Co. 518, 
10 Leh.L.J. 126, 36 York Leg.Rec. 
156. 

In action for separation from bed 
and board verified complaint may be 
sworn to before notary public. 

Ind.—Sachs v. Sachs, 185 N.E. 291, 97 
Ind.App. 224. 

Official character of foreign magis¬ 
trate must be attested by clerk of 
court of official or, at least, by some¬ 
one. 

Tenn.—^McFerrin v. McPerrin, 191 S. 
W.2d 946, 28 Tenn.App. 662. 

62. Pa.—^Lacklen v. Lacklen, 9 Pa. 
Dist. & Co. 104. 

63. Del.—^Drains v. Draine, 167 A. 
728, 6 W.W.Harr. 69. 

19 C.J. p 122 note 38. 

64. Del.—^Draine v. Draine, supra— 
Ross V. Ross, 130 A. 677, 4 W.W. 
Harr. 7. 

65. Pa.—^Linville v. Linville, 27 Del. 
Co. 388. 

66. Pa.—Gauss v. Gauss, 33 Pa.Dist. 
& Co. 706. 

67- Ohio.—Cozart v. Cozar^, 22 Ohio 
N.P.,N.S., 483. 
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time.68 Such an affidavit has been considered juris¬ 
dictional,although it has been held that this is a 
rule of practice and procedure rather than a juris¬ 
dictional requirement.69.5 An affidavit of this char¬ 
acter is unnecessary where the facts are contained 
in a verified complaint,and under some statutes 
an amendment adding a cause for divorce does not 
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require such an affidavit where one accompanied the 
original complaint,although under other statutes 
it has been held that such an amended complaint 
should be accompanied by the affidavit 

Form, requisites, and sufficiency. Statutes of the 
character described above must be substantially com¬ 
plied with,7 3 and a substantial compliance therewith 


68. Iiid.—State ex rel. Martin v. 
Eby, 73 N.E.2d 767, 225 Ind. 283. 

Smiley v. Smiley, 61 N.E.2d 98, 
114 Ind.App. 138. 

Miss.—Evans v. Brown, 21 So.2d 588, 
198 Miss. 237. 

Mo.—State ex rel. Knapp v. Cowan, 
88 S.W.2d 424, 230 Mo.App. 226. 

Pa.—^Walentynowicz v. Walentyno- 
wicz, 89 Pa.Super. 182—King v. 
King, 75 Pa. Super. 19. 

Di Cello V. Di Cello, 45 Sch.Leg. 
Rec. 103. 

Tenn.—^Wagner v. Wagner, 8 Tenn. 

Civ.App. 254. 

19 C.J. p 122 note 44. 

Purpose 

(1) Purpose of statute requiring 
affidavit of residence in divorce ac¬ 
tions was to limit divorce actions to 
persons who are bona fide residents 
of state and to prevent nonresidents 
from illegally gaining relief through 
fraud or other improper means. 

Ind.—^Klepfer v. Klepfer. 173 N.E. 
232, 204 Ind. 301, supplemented 183 
N.E. 797, 204 Ind. 301, 

Prouty V. Prouty, 98 N.B,2d 380, 
121 lnd.App. 200. 

(2) Purpose of statute requiring 
complainant in divorce suit to file an 
affidavit with bill of complaint nega¬ 
tiving collusion is to purge conscience 
of complainant touching question of 
collusion. 

Miss.—^Vance v. Vance, 20 So.2d 825, 
197 Miss. 332. 

Zn North Carolina 

(1) Act of 1951 eliminates require¬ 
ment that affidavit be filed with com¬ 
plaint. 

N.C.—Pruett v. Pruett, 100 S.E.2d 296, 
247 N.C. 13. 

(2) Prior to Act rule of text ap¬ 
plied. 

N.C.—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.C. 286--Hodges v. 
Hodges, 39 S.E.2d 596, 226 N.C. 670 
—^Woodruff V. Woodruff, 3 S.E.2d 6, 
215 N.C. 686--Williams v. Williams, 
104 S.B. 661, 180 N.C. 273. 

19 C.J. p 122 note 44. 

69. Mo.—State ex rel. Knapp v. Co¬ 
wan, 88 S.W.2d 424, 230 Mo.App. 
226. 

Pa.—Bowden v. Bowden, 53 A.2d 892, 
161 Pa.Super. 150. 

Hartzell v. Hartzell, 12 Pa.Dist. 
& Co. 224, 13 Leh.L.J. 131, 42 York 
Leg.Rec. 170. 

Koehler v. Koehler, 29 Pa.Dist. 
94, 67 Pittsb.Leg.J. 774. i 

27A C. J.S.—26 


Tenn.—Carter v. Carter, 191 S.W.2d 
451, 28 Tenn.App. 478. 

Wagner v. Wagner, 8 Tenn.Civ. 
App. 254. 

3 C.J. p 755 note 7—19 C.J. p 122 
notes 45, 46. 

Zn Zndiana 

(1) It has been held in a number 
of cases that the statutory require¬ 
ment as to the filing of an affidavit 
of residence with a petition for di¬ 
vorce is mandatory and that the trial 
court is without jurisdiction where 
no such affidavit is filed. 

Ind.—^Hetherington v. Hetherington, 
160 N.E. 345. 200 Ind. 66—Smith v. 
Smith, 113 N.E. 296, 185 Ind. 75— 
Wills V. Wills, 96 N.E. 763, 176 
Ind. 631. 

Ritenour v. Ritenour, 185 N.E. 
165, 98 Ind.App. 283—^Payne v. 
Payne, 169 N.E. 475, 90 Ind.App. 
594—^Foreman v. Foreman, 131 N.B. 
419, 76 Ind.App. 83. 

(2) On the other hand, in a later 
opinion of the supreme court of In¬ 
diana, while it was recognized that 
the statute is mandatory and that 
failure to file the affidavit is cause 
for reversal, it was stated that both 
the supreme and appellate courts had 
gone too far in holding that the affi¬ 
davit is jurisdictional. 

Ind.—Klepfer v. Klepfer, 183 N.B. 
797, 204 Ind, 301. 

(3) This decision has been followed 
in more recent cases. 

Ind.—State ex rel. Martin v. Eby, 73 
N.E.2d 767, 225 Ind. 283—Moss v. 
Moss, 197 N.E. 894, 209 Ind. 12. 

Richey v. Richey, App., 149 N.B. 
2d 126—Prouty v. Prouty, 98 N.E. 
2d 380, 121 Ind.App. 200—^Evans v. 
Evans, 23 N,E.2d 270, 107 Ind.App. 
127—^Kleppe v. Kleppe, 8 N.E.2d 93, 
103 IndLApp. 405. 

(4) Proceedings for separation 
from bed and board are governed by 
same statutory requirements regard¬ 
ing proof of residence as govern ab¬ 
solute divorce proceedings. 

Ind.—Sachs v. Sachs, 185 N.B. 291, 
97 Ind.App. 224. 

Zh North Carolina 

(1) Act of 1951 eliminated juris¬ 
dictional requirement. 

N.C.—^Pruett v. Pruett, 100 S.E.2d 296, 
247 N.C. 13. 

(2) Prior to enactment text rule 
had been applicable. 

N.C.—Carpenter v. Carpenter, 93 S. 
E.2d 617, 244 N.C. 286—Young v. 
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Young, 34 S.E.2d 154. 225 N.C. 340 
—State v. Williams, 17 S.E.2d 769, 
220 N.C. 445, reversed on other 
grounds Williams v. State of North 
Carolina, 63 S.Ct. 207, 317 U.S. 287. 
87 L,.Ed. 279, 143 A.L..R. 1273, and 
vacated on other grounds 24 S.E.2d 
256, 222 N.C. 609—Woodruff v. 

Woodruff, 3 S.E.2d 5, 215 N.C. 685— 
Holloman v. Holloman, 37 S.E. 68, 
127 N.C. 15. 

19 C.J. p 122 note 45. 

69.5 N.J.—Early v. Early, 87 A.^d 
371, 18 N.J.Super. 280. 

CoustructiozL 

VTiere statute which formerly pro¬ 
vided that court of chancery shall 
not have jurisdiction of any cause 
for divorce unless petitioner or coun-. 
terclaimant makes affidavit of non¬ 
collusion which shall be annexed to. 
petition or counterclaim was amend¬ 
ed to eliminate provision that court- 
shall not have jurisdiction in ab-. 
sence of affidavit of noncollusion and 
present rule provides that every com¬ 
plaint or counterclaim for divorca 
shall have annexed an affidavit of 
noncollusion and verification, deliber-. 
ate omission in amendment of pre¬ 
vious express jurisdictional limita¬ 
tion displayed clear legislative intent 
not to restrict court's jurisdiction to 
cases where affidavit of noncollusion 
is actually annexed to complaint or 
counterclaim. 

N.J.—^Barly v. Early, supra. 

70. Ind.—^Bvans v. Evans, 23 N.E .24 
270, 107 Ind.App. 127—^Ritenour v. 
Ritenour, 185 N.J3. 165, 98 Ind.App. 
283. 

N.Y.—Schwebel v. Schwebel, 128 NY. 
S.2d 429. 

N.C.—Pruett v. Pruett, 100 S.E.2d 296„ 
247 N.C. 13. 

19 C.J. p 108 note 18. 

71. Pa.—King v, Hing, 75 Pa.Super. 
19. 

72. N.C.—^Holloman v. Holloman, 37 
S.E. 68, 127 N.C. 16. 

73. Ind.—^Moss v. Moss, 197 N.E. 894^ 
209 Ind. 12. 

Evans v. Evans, 23 N.E.2d 270» 
107 Ind.App. 127—^Boland v. Bo-i 
land, 182 N.E. 471, 95 Ind.App. 47 
—Canan v. Canan, 165 NE. 263, 88 
Ind.App. 623. 

Tenn.—Carter y. Carter, 191 S.W2^ 
451, 28 Tenn.App. 478. 
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is sufEcient.^^ It has been held that where it is 
provided that the affidavit shall be sworn to before a 
certain officer, it is sufficient if sworn to before 
another officer qualified to administer oaths,*^5 al¬ 
though it should not be taken before a notary who 
is attorney for the affiant,^® and an affidavit taken 
before a foreign notary without the clerk’s certifi¬ 
cate as to his authority to administer oaths is not 
sufficient.'^^ Although the statute does not author¬ 
ize nonresident officials to administer the required 
oath,'^7.5 it has been held that a divorce bill may be 
sworn to out of the state before a notary public and 
other designated officials.77.l0 
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The affidavit of a complainant, which must ac¬ 
company a bill for divorce, can only be made by 
complainant,77.15 and not by an agent or attor- 
ney,77.20 or by a spouse of unsound mind.77.25 jt has 
been held, however, that the affidavit to a bill of 
particulars need not necessarily be taken personally 
by the libellant.77.30 

Cure or waiver of defects. Amendment of de¬ 
fects in the affidavit should be allowed on timely re¬ 
quest in the lower court,78 and plaintiff may be per¬ 
mitted to file an amended or substituted affidavit.79 
Defects in the affidavit may also be rendered nuga¬ 
tory by express statutory provision,80 and if the af- 


Affldavits held i&snfBLcient 

(1) Affidavit executed thirty two 
days before filing' of complaint. 
Ind.—Klepfer v. Klepfer. 183 N.E. 797. 

204 Ind. 301. 

(2) Affidavit not particularizing 
places of residence during two years 
preceding filing of complaint. 

Ind.—Canan v. Canan, 165 N.E. 263. 
88 Ind.App. 623—Crowell v. Cro¬ 
well, 145 N.E. 780, 82 Ind.App. 281. 

(3) Unsigned affidavit. 

Mo.—State ex rel. Knapp v. Cowan. 
88 S.W.2d 424, 230 Mo.App. 226. 

(4) Affidavit not taken before no¬ 
tary in county prescribed by statute. 
Pa.—Platt V. Platt, 9 Pa.Dist. & Co. 

109. 

Howe V. Howe, 29 Pa.Dist. 494, 
68 Plttsb.Leg.J. 266. 

False affidavit 

A complaint in a divorce action ac¬ 
companied by false statutory affida¬ 
vit knowingly made is fatally defec¬ 
tive. 

N'.C.—^Toung V. Young, 34 S.E.2d 154, 
225 N.C. 340—'Woodruff v. Woodruff, 
3 S.E.2d 5, 215 N.C. 685. 

74. Ind.—^Klepfer v. Klepfer, 173 N. 
B. 232, 204 Ind. 301, supplemented 
183 N.E. 797, 204 Ind. 301. 

Prouty V. Prouty, 98 N.E.2d 380, 
121 Ind.App. 200—Terrill v. Terrill, 
72 N.B.2d 39, 117 Ind.App. 333. 

19 C.J. p 122 note 47. 

Affidavits held sufficient 

(1) Affidavit not specifically stat¬ 
ing length of time plaintiff had been 
resident of state. 

Ind.—Boland v. Boland, 182 N.E. 471, 
95 Ind.App. 47. 

(2) Affidavits filed under Rules of 
Superior Court, which were sufficient 
to justify belief that corespondent 
had committed adultery as alleged, 
were not insufficient because they 
did not deal with every act of adul¬ 
tery alleged in libel, or because they 
did not disclose names of witnesses 
other than affiants. 

Mass.—Hatchman v. Hatchman, 147 
N.E. 823, 252 Mass. 281. 


(3) Wife’s affidavit of noncollu¬ 
sion, in which her maiden name was 
inserted in the body of the affidavit, 
but which was properly signed in 
her marriage name. 

N.J.—^Barbieri v. Barbieri, 124 A. 147. 
96 N.J.Eq. 81. 

(4) Where jurat of chancery clerk 
disclosed that complainant had per¬ 
sonally appeared before him and 
made oath that facts as stated in 
bill for divorce were true as stated 
therein and that bill was not filed by 
collusion with defendant for pur¬ 
poses of obtaining a divorce con¬ 
trary to laws of state, affidavit for 
bill of complaint was sufficient to 
confer jurisdiction on trial court, 
notwithstanding failure to add, in 
language of statute, that cause or 
causes for divorce were true as there¬ 
in stated. 

Miss.—^Horton v. Horton, 57 So. 2d 
723, 213 Miss. 768. 

When divorce is sought on ground 
of separation for two years, jurisdic¬ 
tional affidavit need not aver that 
facts set forth as ground for divorce 
have existed to plaintiff’s knowledge 
at least six months prior to filing of 
complaint, under statute. 

N.C.—Smlthdeal v. Smithdeal, 174 
S.E. 118, 206 N.C. 397. 

75. Ind.—Brown v. Brown, 37 N.E. 
142, 138 Ind. 257. 

19 C.J. p 122 note 48. 

76. Pa.—Hall V. Hall, 28 Del.Co. 21. 
19 C.J. p 122 note 49. 

77. Ind.—Smith v. Smith, 113 N.E. 
296, 186 Ind. 75. 

77.5 Tenn.—Carter v. Carter, 191 S. 
W.2d 451, 28 Tenn.App. 478. 

77.10 Tenn.—Carter v. Carter, su¬ 
pra. 

77-15 Miss.—Vance v. Vance, 20 So. 

2d 825, 197 Miss. 332. 

Mo.—^Higginbotham v. Higginbotham, 
App., 146 S.W.2d 856, certiorari 
quashed State ex rel. Higginbotham 
V. Hughes, 156 S.W.2d 650, 348 Mo. 
1073. 

77.20 Miss.—^Vance v. Vance, 20 So. 
2d 825, 197 Miss. 332. 
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Mother of soldier-husband, who 
was overseas, may not make affidavit, 
and bill sworn to by mother and at¬ 
torney of record was not sufficient. 
Miss.—^Vance v. Vance, 20 So.2d 825 
197 Miss. 332. 

77.25 Mo.—^Higginbotham v. Higgin¬ 
botham, App., 146 S.W.2d 856, cer¬ 
tiorari quashed State ex rel. Hig¬ 
ginbotham V. Hughes, 156 S.W.2d 
650, 348 Mo. 1073. 

77.30 Pa.—^Larzelere v. Larzelere, 50 
Pa.Dist. & Co. 243, 60 Montg.Co. 
31. 

78. Kan.—Corpus Juris Secundum 
cited in Pulliam v. Pulliam, 183 P. 
2d 220, 222, 163 Kan. 497, 1 A.L.R. 
2d 418. 

Tenn.—Fitzpatrick v. Fitzpatrick 173 
S.W. 444, 131 Tenn. 54. 

Garvey v. Garvey, 203 S.W.2d 
912, 29 Tenn.App. 291. 

To supply Jurat 

Affidavit which was attached to di¬ 
vorce petition and was properly 
signed by plaintiff, and witnessed by 
notary, although it lacked jurat, con¬ 
ferred jurisdiction on court in di¬ 
vorce proceeding, and court could 
permit amendment at term subse¬ 
quent to granting of divorce decree 
to supply deficiency of jurat. 

Mo.—State ex rel. Knapp v. Cowan, 
88 S.W.2d 424, 230 Mo.App. 226. 

79. Ind.—^Moss v. Moss, 197 N.E. 
894, 209 Ind. 12. 

Prouty V. Prouty, 98 N.E.2d 380, 
121 Ind.App. 200—Smiley v. Smiley, 
51 N.E.2d 98, 114 Ind.App. 138— 
Passmore v. Passmore, 185 N.E. 
668, 97 Ind.App. 431—Strecker v. 
Strecker, 154 N.E. 503, 86 Ind.App. 
16. 

Kan.—Corpus Juris Secundum cited 
in Pulliam v. Pulliam, 183 P.2d 
220, 222, 163 Kan. 497, 1 A.L.R.2d 
418. 

N.J.—Early v. Early, 87 A.2d 371, 18 
N.J.Super. 280. 

80. Ind.—Brokaw v. Brokaw, 187 N. 
E. 691, 97 Ind.App. 607—^Rltenour 
V. Ritenour, 185 N.E. 166, 98 Ind. 
App. 283. 
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fidavit is defective, the failure of the adverse party 
to object thereto until a hearing of the cause is a 
waiver of the objection.81 It has been held, how¬ 
ever, that the subsequent supplying of the affidavit 
on or after the decree is entered cannot cure the de¬ 
fect as to jurisdiction,82 and it has been said that an 
unsigned affidavit cannot be amended at a subse¬ 
quent term.83 

§ 121. Bill of Particulars 

Where the acts complained of are alleged in general 
terms, the court In its discretion may order a bill of 
particulars to be filed; but, where the pleading sufficient- 
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ly apprises the opposite party of the case which he will 
be called on to meet, an application for a bill of particu¬ 
lars ordinarily will be denied. 

Where the acts complained of in the complaint or 
cross complaint are alleged in general terms, the 
court in its discretion may order a bill of particu- 
lars,84 and, in the absence of a statute to the con- 
trar 3 ’’, 8 o neither party to the proceeding is entitled 
to a bill of particulars as a matter of right .88 Where 
a demand for a bill of particulars is made, not only 
the rights of one party, but the disadvantage to 
which the other party will be subjected on the strict 
enforcement of such rights, should be taken into 


81. Mich.—Holcomb v. Holcomb, 69 
N.W. 170, 100 Mich. 421. 

Tenn.—Hackney v. Hackney, 9 
Humphr. 450. 

Objection after judgment 
N.J.—Early v. Early, 87 A.2d 371, 18 
N.J.Super. 280. 

82. Mo.—State ex rel. Knapp v. 

Cowan, 88 S.W.2d 424, 230 Mo.App. 
226. 

83. Mo.—State ex rel. Knapp v. 

Cowan, supra. 

84. Ind.—Corpus Jtiris g.uoted in 
Swift V. Swift, 137 N.E. 568, 79 Ind. 
App. 199. 

Mass.—Gerrish v. Gerrish, 144 N.E. 
235, 249 Mass. 219. 

N.H.—Kotarba v. Kotarba, 85 A. 2d 
377, 97 N.H. 252. 

N.Y.—^Appelbaum v. Appelbaum, 78 
N.T.S.2d 168, 273 App.Div. 966. 

Schieman v. Schieman, 155 N.Y. 
S.2d 677. 

Pa.—^Piersol v. Piersol, 9 Pa.Dist. & 
Co. 547, 40 Lianc.L.Rev. 263—Cor¬ 
pus Juris quoted in Keller v. Kel¬ 
ler. 5 Pa.Dist. & Co. 654, 655, 38 
York Leg.Rec. 37. 

Rupp V. Rupp, Com.Pl., i Cumb. 
L.J. 92—^Kooken v. Kooken, Com. 
P1-, 1 Cumb.L.J. 88—Roos v. Roos, 
Com.Pl., 35 Del.Co. 444—Johnson v. 
Johnson, Com.Pl., 39 Luz.Leg.Reg. 
393—Decker v. Decker, Com.Pl., 3 
Lycoming 181. 

19 C.J. p 123 note 56. 

Adultery charged 

(1) Where divorce or separation is 
sought on the ground of adultery, a 
bill of particulars should be required 
where the allegations of the plead¬ 
ing are indefinite as to the time and 
place of the commission of the adul¬ 
tery, and the name of the particeps 
crlminis is not given. 

N.Y.—Arguimbau v. Arguimbau, 32 
N.Y.S.2d 190, 263 App.Div. 871. 

Krstulja v. Krstulja, 104 N.Y.S. 
2d 751, 200 Misc. 186. 

Kraus v. Kraus, 120 N.Y.S.2d 845 
—^Rose V. Rose, 115 N.Y.S.2d 68— 
Boelsen v. Boelsen, 45 N.Y.S.2d 
566, affirmed 48 N.Y.S.2d 803, two 


cases, 267 App.Div. 993—Living¬ 
ston V. Livingston, 179 N.Y.S. 369. 
19 C.J. p 123 note 58. 

(2) The court, however, is not 
warranted in requiring complainant 
to specify the precise time, if the 
place is definitely alleged and the 
name of the corespondent is given. 
N.Y.—Krauss v. Krauss, 77 N.Y.S. 

203, 73 App.Div. 509, 11 N.Y.Ann. 
Cas. 194. 

19 C.J. p 123 note 59. 

(3) This Is true regardless of the 
fact that plaintiff expects to estab¬ 
lish the charge by circumstantial 
evidence. 

N.Y.—^Krauss v. Krauss, supra. 

(4) Plaintiff should not be required 
to furnish a bill of particulars where 
the complaint alleges that defendant 
is living in adulterous intercourse 
with a woman. 

N.Y.—Carpenter v. Carpenter, 17 N. 
Y.S. 195. 

(6) Where defendant counter¬ 
claimed in divorce suit, and served 
a bill of particulars in compliance 
with order declaring that, if defend¬ 
ant relied only on a general course 
of conduct, and not specific acts of 
adultery, the bill need only partic¬ 
ularize the acts from which it was 
claimed that adultery was to be in¬ 
ferred, specific acts of adultery need 
not be set forth. 

N.Y.—Ohms V. Ohms, 126 N.Y.S.2d 
632, 282 App.Div. 1078. 

Kraus v. Kraus, 120 N.Y.S.2d 
845. 

Effect of former order 
In wife’s action for divorce for 
adultery, where order for bill of par¬ 
ticulars provided that, if plaintiff 
had no personal knowledge as to mat¬ 
ters of which particulars were re¬ 
quired, she should so state on oath, 
and her bill of particulars, served 
pursuant to the order, in effect stat¬ 
ed she had no personal knowledge as 
to any of the particulars, other than 
as alleged in the complaint, such or¬ 
der, although not appealed from, was 
not a bar to a subsequent motion for 
bill of particulars, requiring her to 
state particulars as to the acts of 
adultery on information and belief. 
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N.Y.—Livingston v. Livingston, 179 
N.Y.S. 369. 
znlierent power 

The court has inherent power to 
require a bill of particulars from ei¬ 
ther party. 

Pa.—Mowrey v. Mowrey, 25 Pa.Dist. 
& Co. 419. 

Separation agreement 
Wife being sued for divorce was 
entitled to particulars as to what 
portion of separation agreement it 
was purport of which husband al¬ 
legedly did not understand, and to 
particulars respecting identity of 
such agreement. 

N.J.—Tierney v. Tierney, 179 A. 314, 
13 N.J.Misc. 654. 

TTse assumed legitimate 

It is assumed that the use made 
of a bill of particulars in divorce ac¬ 
tion will be legitimate. 

N.Y.—Rose V. Rose, 115 N.Y.S.2d 

68 . 

Preliminary objections to bill may 
be raised 

Pa.—Cook V. Cook, 1 Pa.Dist. & Co. 
2d 545. 

Smylie v. Smylie, Com.Pl., 8 
Chest.Co. 51—Sigler v. Sigler, Com. 
PI., 31 West.L.J. 124. 

85. Pa.—Mowrey v. Mowrey, 26 Pa. 
Dist. & Co. 419. 

88. Ind.—Corpus Juris quoted in 
Swift V. Swift, 137 N.E. 568, 79 
Ind. App. 199. 

19 C.J. p 123 note 65. 

Return of letters rogatory 
Where husband claimed that he 
would be more fully able to comply 
with wife’s demand for bill of par¬ 
ticulars pertaining to defense inter¬ 
posed by him that wife was guilty 
of misconduct, after return of let¬ 
ters rogatory, plaintiff’s motion to 
preclude husband from presenting 
his defense because of failure to 
serve verified bill of particulars 
would be denied with leave to re¬ 
new on failure of defendant to fur¬ 
nish required particulars on return 
of letters rogatory. 

N.Y.—Krstulja v. Krstulja, 104 N.Y. 
S.2d 751, 200 Misc. 186. 
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consideration.S6-5 Where the pleading sufficiently 
apprises the opposite party of the case which he 
will be called on to meet, an application for a bill 
of particulars ordinarily will be denied,or, if a 
bill is allowed, an omission therein will not affect the 
sufficiency of the pleading ;S7.5 and a party may 
not be required to furnish information in such a 
bill, which is equally or peculiarly within the knowl¬ 
edge of the party demanding it.S^ 

The bill of particulars must be sufficiently explicit 
to give the party applying for it notice of the charge 
so as to be able to prepare his defense,and con¬ 
tain more than the bare allegations in the language 
of the statutebut it has been held that a party 
is not entitled to a bill of particulars naming the 
witnesses by whom the other party intends to prove 
his charge.S®-i® A statute providing that a bill of 
particulars should furnish a statement of facts re¬ 
lied on if desired by the opposing party is intended 


to save the parties from having scandalous matter 
alleged against them unless they make it necessary, 
and is not intended to relieve persons from stating 
the grounds on which they rely.S9-i5 

A spouse may be denied the right to give evi¬ 
dence at the trial unless a bill of particulars is fur¬ 
nished in compliance with the demand.® 

Amendment In a proper case, the court may per¬ 
mit the bill to be amended.®^ 

Waiver. The right to a bill of particulars is not 
waived by filing an answer.® 

§ 122. Issues, Proof, and Variance 

The Issues In a divorce action are generally limited 
to those raised by the pleadings, proof is limited to the 
issues, and there must not be a material variance betvreen 
the pleadings and proof. 

Generally speaking, the parties to a divorce suit 
are confined to the issues made by the pleadings, 


86.5 N.Y.—Boelsen v. Boelsen, 45 N. 
Y.S.2d 556, affirmed 48 KY.S.2d 
803, two cases, 267 App.Div. 993. 

87. N.Y.—Earle v. Earle, 79 N.Y.S. 
613, 79 App.Div. 631. 

Answer held sufficient so that ap¬ 
plication for bill of particulars was 
properly denied. 

N.Y.—Earle v. Earle, supra. 

87.5 Nev.—Olszowy v. Olszowy, 197 
P.2d 701, 65 Nev. 386. 

88. N.J.—Tierney v. Tierney, 179 A. 
314, 13 N.J.Misc. 654. 

Pa.—^Rupp V. Rupp, Com.Pl., 1 Cumb. 
Li.J. 92—Roos V, Roos, Com.Pl., 35 
DeLCo. 444. 

89. Kan.—Marshall v. Marshall, 211 
P.2d 428, 168 Kan. 169. 

Pa.—Cook v. Cook, 1 Pa.Dlst. & Co. 
2d 545—^Rydzy v. Rydzy, 60 Pa. 
Dist. & Co. 75, 43 Sch.Liegr.Rec. 56. 

Ehrhart v. Ehrhart, 18 Pa.Dist. 
924, 26 Lianc.L.Rev. 254. 

Ross V. Ross, Com.Pl., 16 Beaver 
202—Sentz v. Sentz, Com,Pl., 5 
Cumb.L.J. 170—Crain v. Crain, 
Com.Pl., 65 Dauph.Co. 89—Trader 
V. Trader, Com.Pl., 40 DeLCo. 363 
—Brown v. Brown, Com.Pl., 59 
Montgr.Co. 286. 

Time, place, and olrotunstances of 
particular act relied on should be 
set forth in the bill of particulars. 
Kan.—^Marshall v. Marshall, 211 P.2d 
428, 168 Kan. 169. 

N.Y.—Shanik v. Shanik, 140 N.Y.S. 

2d 33, 207 Misc. 685. 

Pa.—^Maazel v. Mazzei, 61 Pa.Dist. & 
Co. 559, 64 Montg.Co. 11. 

Smylie v. Smylie, Com.Pl., 8 
Chest.Co. 51—^Proctor v. Proctor, 
33 DeLCo. 33—^Blose v. Blose, Com. 
PL, 32 DeLCo. 518—Corson v. Cor¬ 
son, 55 Montg'.Co. 102—Tsekouras 
V. Tsekouras, Com.PL, 42 Sch.L.eff. 
lEtec. 89» 


Conduct over long period 

(1) It may be impracticable and 
Impossible to specify time and place 
of each event where conduct runs 
over a long period of time. 

Pa.—Brown v. Brown, Com.PL, 53 
Sch.Ijeg.Rec. 19—Haiduk v. Haiduk, 
Com.PL, 47 Sch.Leg.Rec. 120. 

(2) This rule Is applicable to in¬ 
dignities as cause for divorce. 

Pa.—Brown v. Brown, supra. 
Divulging evidence not regnlred 
Pa.—Brown v. Brown, supra—^Haiduk 
V. Haiduk, Com.PL, 47 Sch.Leg.Rec. 
120 . 

Bills held sufficient 

(1) In general. 

Kan.—Irwin v. Irwin, 174 P.2d 1021, 
162 Kan. 185. 

Pa.—Holman v. Holman, 18 Pa.Dist. 
& Co. 642, 43 Lanc.L.Rev, 285— 
Keller v. Keller, 5 Pa.Dist. & Co. 
654, 38 York Leg.Rec. 37—Bruch 
V, Bruch, 2 Pa.Dist. & Co. 54, 10 
Leh.L.J. 17. 

Sentz V. Sentz, Com.PL, 5 Cumb. 
L.J. 170—Crain v. Crain, Com.PL, 
55 Dauph.Co. 89—^N. v. N., Com.PL, 
48 Lack.Jur, 107—Decker v, Deck¬ 
er, Com.PL, 3 Lycoming 181—Til¬ 
ery v. Ulery, Com.Pl., 88 West.L.J. 
217. 

(2) A bill of particulars in action 
for divorce on ground of indignities 
is sufficiently specific where ail of 
the more serious charges either have 
dates set or dates ascertainable by 
reference to other events whose dates 
are known to both parties, and where 
all general allegations are merely 
descriptive of subsequent specific 
charges. 

Pa.—Jardon v. Jardon, 63 Pa.Dist. & 
Co. 422, 22 Leh.L.J. 489. 

Brown v. Brown, Com.PL, 53 Sch. 
Leg.Rec. 19—Haiduk v. Haiduk, 
Com.PL, 47 Sch,Leg.Rec. 120. 
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Bills held insufficient 
Pa.—Cook V. Cook, 1 Pa.Dist. & Co. 
2d 545—Rydzy v. Rydzy, 60 Pa. 
Dist. & Co. 76, 43 Sch.Leg.Rec. 66. 

Brown v. Brown. Com.Pl., 69 
Montg.Co. 286—Kelley v. Kelley, 
Com.Pl., 21 Northumb.Leg.J. 121 . 

89.5 Kan.—^Marshall v. Marshall 211 
P.2d 428, 168 Kan. 169. 

89.10 Pa.—Jardon v. Jardon, 63 Pa. 
Dist. & Co. 422, 22 Leh.L.J. 489— 
Charlesworth v. Charlesworth, ^2 
Pa.Dist. & Co. 377, 22 Leh.L.J. 432. 

Sentz v. Sentz, Com.Pl., 5 Cumb. 
L.J. 170—Proctor v, Proctor, Com. 
PL, 33 DeLCo. 33. 

89.15 Kan.—Marshall v. Marshall, 
211 P.2d 428, 168 Kan. 169. 

Bill held insnfficient 
Kan.—Marshall v, Marshall, supra. 
89.20 N.Y.—Berger v. Berger, 123 N. 
Y.S.2d 188—^Levine v. Levine, 92 N. 
Y.S.2d 180. 

Pa.—Draves v. Draves, 49 A.2d 840, 
160 Pa.Super. 35. 

90. Miss.—^Hulett v. Hulett, 119 So. 
581, 152 Miss. 476. 

Pa.—Seckinger v. Seckinger, 59 Pa. 
Dist. & Co. 352—Crain v. Crain, 
Com.PL, 66 Dauph.Co. 89—^Faulk¬ 
ner V. Faulkner, Com.PL, 31 Del. 
Co. 99. 

90.5 Pa.—^Wanner v. Wanner, 45 Pa. 
Dist. & Co. 466, 48 Lanc.L.Rev. 171. 

91. Ga.—^Wade v. Wade, 26 S.B.2d 
683, 195 Ga. 748. 

HI.—Roth V. Roth, 1 N.E.2d 724, 284 
IlLApp. 71. 

Ky.—^Nichols v. Nichols, 225 S.W. 
147, 189 Ky. 600. 

N.J.—Rankin v. Rankin, Ch., 121 Au 
778. 

N.Y.—Brooks v. Brooks, 120 N.Y.S. 
2d 335. 

Ohio.—^Weikert v. Weikert, App., 143 
N.E.2d 868. 
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as determined by general rules of pleading.92 It 
has been held, however, that the issues may be 
broadened at the trial to include questions not made 
an issue by the pleadings.^2.5 Also, in view of the 
interest of the state in the preservation of the 
marital status, issues defeating the right to a divorce 


may generally be considered, even though they are 
not set up by defendant,23 and under some statutes 
the material facts in every complaint asking for a 
divorce are deemed to be denied.^^ Condonation 
of a charged adultery does not become an issue in the 
case until there is proof of the charge of adultery.^® 


Okl.—Turlington v. Turlington, 117 
P.2d 527, 189 Okl. 352. 

Pa.—Stein v. Stein, 180 A. 763, IIS 
Pa.Super. 276. 

Wingert v. Wingert, Com.Pl., 2 
Cumb.L.J. 24—^Del Sordo v. Del 
Sordo, Com.Pl., 9 Fay.L.J. 142— 
Miller v. Miller, 33 Luz.Leg.Reg. 
478 —Jarema v. Jarema, Com.Pl., 
30 North.Co. 40, 

Tenn.—Roberts v. Roberts, 125 S.W. 

2d 199, 22 Tenn.App. 651. 

Tex.—Silva v. Silva, Civ.App., 181 S. 
W.2d 868—^^Mlliams v. Williams, 
CH'.App., 72 S.W.2d 668. 

19 C.J. p 123 note 67. 

Adultery 

Notwithstanding husband had been 
convicted of incest with his daugh¬ 
ter, where there was no allegation 
of adultery in the wife*s libel for di¬ 
vorce, wife was not entitled to di¬ 
vorce on ground of adultery. 

Mass.—^Denisi v. Denisl, 135 N.E.2d 
668, 334 Mass. 392. 

Coudouatiou 

(1) A refusal to consider condona¬ 
tion has been held not to be error, 
where that defense was not pleaded. 
Mich.—Le Bel v, Le Bel, 41 N.W.2d 

881, 327 Mich. 318. 

Okl.—Clark v. Clark, 287 P. 721, 143 
Okl. 91. 

(2) It has been held, however, that 
a court may consider the defense of 
condonation, even though not pleaded. 
Neb.—Sewell v. Sewell, 69 N.W.2d 

549, 160 Neb. 173—^Hodges v. Hodg¬ 
es, 47 N.W.2d 361, 154 Neb. 178— 
Wright V. Wright, 43 N.W.2d 424, 
153 Neb. 18. 

N.J.—^Desmidt v. Desmidt, 20 A.2d 
424, 130 N.J.Eql. 23—Atha v. Atha, 

121 A. 301, 94 N.J.Eq. 692, affirmed 

122 A. 926, 95 N.J.Eq. 275. 

(3) Evidence of resumption of 
marital relation following commence¬ 
ment of divorce action, even though 
not pleaded, may be considered in 
connection with claim of mistreat¬ 
ment and as to extent of serious na¬ 
ture of complaint. 

Iowa.—Carpenter v. Carpenter, 80 N. 
W.2d 323, 248 Iowa 202—Cooper v. 
Cooper, 52 N.W.2d 517, 243 Iowa 
561—Levis v. Levis, 52 N.W.2d 
509, 243 Iowa 574—^Weatherill v. 
Weatherill, 25 N.W.2d 336, 238 Iowa 
169. 

(4) Court may deal with issue ir¬ 
respective of pleadings where libel¬ 
ants had not objected to introduction 
of evidence on issue of condonation 
where some of evidence relating to 


condonation was brought out by 
questions put by judge, and where 
virtually all of evidence concerning 
issue was undisputed. 

Mass.—Hayden v. Hayden, 96 N.E.2d 
136, 326 Mass. 587. 

Illegitimacy 

WTiere husband’s answer in wife’s 
action for separation alleged illegiti¬ 
macy of child, determination of that 
issue was required. 

N.Y.—Ohms V. Ohms, 137 N.T.S.2d 
397, 285 App.Div. 839. 

Insanity 

In actions for divorce, insanity at 
the time of the commission of the al¬ 
leged offense, if relied on as a de¬ 
fense, must be specially pleaded. 

N.Y.—Laudo v. Laudo, 177 N.Y.S. 

396, 188 App.Div. 699. 

Bes judicata 

In divorce suit, party who has full 
opportunity must plead matter as 
res judicata to avail himself of for¬ 
mer adjudication. 

Or.—Jenkins v. Jenkins, 247 P. 145, 
119 Or. 292, rehearing denied 248 
P. 1095, 119 Or. 292. 

Separation 

In suit for absolute divorce on 
ground of two-year separation only 
issues that can be contested are resi¬ 
dence of party bringing suit within 
the state continuously for period of 
two years and the living separate and 
apart of spouses during that period 
of time or longer. 

La,—^Rosen v. Rosen, 49 So.2d 1, 218 
La. 245. 

Issue held not raised by pleadings 
N.Y.—^Messing v. Messing, 76 N.Y.S. 

2d 375, 190 Misc. 979. 

Tex.—Butler v. Butler, Civ.App., 265 
S.W. 415. 

92. N.Y.—Olmsted v. Olmsted, 206 
N.Y.S, 289, 210 App.Div. 393. j 

Tenn.—Schwalb v. Schwalb, 282 S.W. 
2d 661, 39 Tenn.App. 306. 

Confined to acts alleged in bill of 
particulars 

Colo.—^Harms v. Harms, 209 P.2d 
552, 120 Colo. 212. 

Issues raised by answer 

(1) Issues raised by answer may 
be considered and determined, not¬ 
withstanding plaintiff’s initial plead¬ 
ing was insufficient to raise such is¬ 
sue and she filed no further pleading. 
Cal.—Roy v. Roy, 85 P.2d 223, 29 C.A. 

2d 596. 

(2) Where allegation of bill in di¬ 
vorce suit that plaintiff had been a 
bona fide resident of certain county 
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for prescribed period was denied in 
answer, the question of plaintiff s 
bona fide residence was properly 
raised. 

Pla.—^Fairlamb v. Fairlamb, 22 So.2d 
580, 156 Fla. 104. 

Validity of prior decree 
In divorce suit, chancery court had 
jurisdiction to inquire into validity 
of prior divorce decree of foreign 
state notwithstanding no facts were 
pleaded with respect to issue of va¬ 
lidity. 

Tenn.—^Hamm v. Hamm, 204 S.W.2d 
113, 30 Tenn.App. 122, 175 A.L.R. 
523. 

92.5 Cal.—^Darsie v. Darsie, 118 P. 
2d 898. reheard 122 P.2d 64, 49 C. 

A. 2d 491—Queen v. Queen, 112 P. 
2d 755, 44 C.A.2d 475. 

Okl.—Funk v. Funk. 319 P.2d 599. 

93. Ill.—Oilman v. Oilman, 71 N.E.2d 
50, 396 Ill. 176. 

Rosengren v. Rosengren, 149 N. 

B. 2d 798, 17 Ill.App.2d 415—Louks 
V. Louks, 102 N.E.2d 364, 345 Ill. 
App. 185—^Elston v. Elston, 100 N. 
E.2d 635, 344 Ill.App. 233—Jaw- 
orski V. Jaworski, 94 N.E.2d 92, 
341 IlLApp. 422. 

Mass.—Sanderson v. Sanderson, 171 
N.E. 476, 271 Mass. 386. 

Mo.—Cody V. Cody, App., 233 S.W.2d 
777. 

N.J.—Duerner v. Duerner, 61 A.2d 
307, 142 N.J.Eq. 759, 4 A.L.R.2d 
1319. 

Pa.—Cerqueira v. Cerqueira, Com.Pl., 
29 North.Co. 288. 

Tex.—Christoph v. Sims, Civ.App., 
234 S.W.2d 901, error refused no re¬ 
versible error. 

Vt.—Chapman v. Chapman, 102 A.2d 
849, 118 Vt. 166. 

Va.—^Raiford v. Raiford, 68 S.E.2d 
888, 193 Va. 221. 

Becriminatiou 

Where both petition and a cross pe¬ 
tition filed respectively by wife and 
husband plead sufficient facts to state 
causes of action for divorce and such 
facts are established at trial, trial 
court may apply rule of recrimination 
regardless of fact that neither party 
has pleaded it, and dismiss both pe¬ 
titions. 

Ohio.—Sandrene v. Sandrene, App., 
121 N.E.2d 324. 

94. N.C.—Ellis v. Ellis, 130 S.E. 7, 
190 N.C. 418. 

95. Md.—Jones v. Jones, 199 A 513, 
174 Md. 522. 
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The question of jurisdiction may be raised at the 

trial.8 6 

A general denial puts in issue the ground alleged 
for divorce.ss.s WHiere defendant in his answer al¬ 
leges recrimination, an issue of fact is joined,96-i0 
and the issue is the guilt or innocence of the par¬ 


ties of the grounds alleged against each other in 
their respective pleadings.^ 

What must he proved. The complainant must or¬ 
dinarily prove the essential allegations of his com¬ 
plaint, such as, for example, jurisdiction,®7.5 ^he 
residence of plaintiff for the statutory period,®® 


96- N.T.—Bruggremann v. Brugge- 
mann, 182 N.T.S. 87, 191 App.Div. 
689. 

96.5 Idaho.—Hiltbrand v. Hiltbrand, 
193 P.2d 391, 68 Idaho 275. 

96.10 Cal.—Brazen v. Brazell, 129 
P.2d 117, 54 C.A.2d 458. 

96.15 Colo.—Schleiger v. Schleiger, 
324 P.2d 370. 

97. Cal.—Tompkins v. Tompkins, 187 
P.2d 840, 83 C.A.2d 71. 

Ga.—Harmon v. Harmon, 74 S.E.2d 
75, 209 Ga. 474. 

Ind.—Graves v. Graves, 112 N.E.2d 
869, 123 Ind.App. 618—Hash v. 
Hash, 59 N.E.2d 735, 115 Ind.App. 
437. 

Ky.—Clark v. Clark, 193 S.W.2d 151, 
301 Ky. 716. 

Miss.—^Price v. Price, 32 So.2d 124, 
202 Miss. 268. 

Mont.—Crenshaw v. Crenshaw, 182 P. 

2d 477, 120 Mont. 190. 

N.J.—McNeel v. McNeel, 8 A.2d 572, 
126 N.J.Eq. 256. 

Messing v. Messing, 76 N.Y.S.2d 
375, 190 Misc. 979. 

N.C.—Lawrence v. Lawrence, 39 S.E. 
2d 807, 226 N.C. 624—Toung v. 
Young, 34 S.E.2d 154, 225 N.C. 340. 
Okl.—Le Clair v. Calls Him, 233 P. 
1087, 106 Okl. 247. 

Pa.—^Duncan v. Duncan, 5 Sch.Reg. 
379. 

Tenn.—^Page v. Turcott, 167 S.W.2d 
350, 179 Tenn. 491. 

Tex.—Cantwell v. Cantwell, Civ.App., 
217 S.W.2d 460, error dismissed— 
Finn v. Finn, Civ.App., 185 S,W.2d 
679. 

Utah.—Cordner v. Cordner, 61 P.2d 
601, 91 Utah 466, rehearing denied 
64 P.2d 828, 91 Utah 474. 

19 C.J. p 124 note 69. 

Adultery 

Ala.—Scott V. Scott, 112 So. 218, 215 
Ala. 684. 

N.Y.—Berndt v. Berndt, 225 N.Y.S. 
404, 130 Misc. 854. 

Schwerin v. Schwerin, 63 N.Y.S. 
2d 157, affirmed 66 N.Y.S.2d 160, 271 
App.Div. 789—Richardson v. Rich¬ 
ardson, 114 N.Y.S. 912. 

Pa.—^Keeler v. Keeler, Com.Pl., 47 
Lack.Jur. 205. 

CoavictioiL of felony 
Husband seeking divorce on ground 
of wife’s condemnation for felony 
must allege and prove that he was 
not in fault. 

Ky.—Compton v. Compton, 54 S.W.2d 
386, 246 Ky. 27. 

Cruelty 

(1) In petition for divorce for 


cruel treatment, both cruelty and 
facts making life of complainant un¬ 
bearable must be alleged and proved. 
Or.—Marchand v. Marchand, 2 P.2d 
927, 137 Or. 335—White v. White, 
197 P. 1080, 100 Or. 387. 

(2) However, wife need not prove 
each allegation of cruelty in her di¬ 
vorce complaint. 

Cal.—Shapiro v. Shapiro, 14 P.2d 
1058, 127 C.A. 20. 

(3) Plaintiff must plead and prove 
that extreme cruelty relied on as 
ground for divorce was existing and 
persisted In before action was filed. 
Mont.—Crenshaw v. Crenshaw, 182 P. 

2d 477, 120 Mont. 190. 

(4) Plaintiff must not only set out 
with particularity acts of cruelty on 
part of defendant on which he relies, 
but is also required to aver, and con¬ 
sequently to prove, that such acts 
were without adequate provocation 
on plaintiff's part. 

N.C.—Bateman v. Bateman, 61 S.E.2d 
909, 232 N.C. 659, reheard 64 S.B. 
2d 156, 233 N.C. 367. 

Desertion 

(1) To obtain divorce for deser¬ 
tion, plaintiff must allege and sub¬ 
stantially prove desertion within 
state, which requires at least show¬ 
ing a matrimonial domicile within 
state. 

Del.—^Feuerstein v. Feuerstein, 183 A. 
705, 7 W.W.Harr. 414. 

(2) It is necessary for plaintiff to 
allege and prove defendant's purpose¬ 
ful and intentional abandonment of 
plaintiff and determined, fixed, and 
persistent absence for at least one 
year to justify decree for plaintiff. 
Fla.—Seward v. Seward, 200 So. 78, 

145 Fla. 701. 

Zhtozication 

Wife suing for divorce was bound 
to prove that husband’s habits of in¬ 
toxication continued until time of 
filing libel. 

Mass.—Callan v. Callan, 181 N.E. 
736, 280 Mass. 37. 

Mental suffering 

What particular facts must be al¬ 
leged and proved to justify finding 
in divorce case that spouse has un¬ 
dergone grievous mental suffering is 
fact question to be deduced from all 
circumstances of each case with cor¬ 
rect decision depending on sound 
sense of justice of trial court. 

Cal.—Cline v. Cline, 41 P.2d 588, 4 C. 

A.2d 626. 

Separation 

Husband seeking divorce on ground 
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of separation for period of two years 
was not required to allege and prove 
that he was injured party. 

N.C.—Hyder v. Hyder, 187 S.E. 798 
210 N.C. 486. 

57.5 Ga.—^Harmon v. Harmon, 74 s 
E.2d 75, 209 Ga. 474. 

98. Ala.—Gee v. Gee, 39 So.2d 406, 
252 Ala. 103—Hooke v. Hooke, 25 
So.2d 83, 247 Ala. 450. 

Cal.—^Ungemach v. Ungemach, 142 
P.2d 99, 61 C.A.2d 29. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196—Wade v. Wade, 
113 So. 374, 93 Fla. 1004. 

Ga.—Owens v. Owens, 5 S.E.2d 883, 
189 Ga. 338. 

Ill-—Steffens v. Steffens, 88 N.E.2d 
602, 338 Ill.App. 599, affirmed 96 
N.E.2d 458, 408 Ill. 150. 

Ky.—^Hensley v. Hensley, 151 S.W.2d 
69, 286 Ky. 378—^Kinser v. Kinser, 
216 S.W. 121, 186 Ky. 173. 

Mo.—^Lewis V. Lewis, 176 S.W.2d 656, 
238 Mo.App. 173—Trigg v. Trigg. 41 
S.W.2d 683, 226 Mo.App. 284. 

Mont.—Cooper v. Cooper, 10 P.2d 939, 
92 Mont. 57. 

Or.—Stewart v. Stewart, 242 P. 852, 
117 Or. 157. 

Pa.—Masefield v. Masefield, 46 A.2d 
329, 159 Pa.Super. 6. 

Tex.—^Franzetti v. Franzetti, Civ. 
App., 45 S.W.2d 760, error dis¬ 
missed—^Morrison v. Morrison, Civ. 
^p., 37 S.W.2d 764—^Mansur v. 

Mansur, Civ.App., 21 S.W. 2d 38— 
Lawler v. Lawler, Civ.App., 15 S.W. 
2d 684—Saunders v. Saunders, Civ. 
App., 293 S.W. 899—Gallagher v. 
Gallagher, Civ.App., 214 S.W. 516. 
19 C.J. p 124 note 70. 

Cross complaint 

It is sufficient in cross action for 
divorce that cross complainant allege 
and prove either that original plain¬ 
tiff or that cross complainant has 
been resident of state and county for 
period required by statute. 

Cal.—Rethers v. Rethers, 294 P.2d 
968, 140 C.A.2d 28. 

Statute relates to remedy 
Ala.—Bell v. Bell, 17 So.2d 666, 245 
Ala. 478. 

Bequirement not jurisdictional 
Failure of either party to divorce 
suit to allege or prove qualifications 
as to inhabitancy or residence pre¬ 
scribed by statute is not jurisdiction¬ 
al, and a petitioner for divorce ei¬ 
ther as plaintiff or cross plaintiff may 
not satisfy statutory requirements as 
to qualifications of inhabitancy or 
residence by alleging and proving 
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correct venue,and the marriage of the parties,^ 
if the marriage is denied by the answer.2 Where a 
petition for divorce alleging a statutory ground is 
later amended by alleging another statutory ground, 
a divorce may be granted on proof of the second 
ground, although the first one is not proved.^ 

Defendant must prove every fact necessary to 
establish an affirmative or statutory defense.^ 
Where, however, defendant files a cross petition for 
divorce, relief may be granted him solely on evi¬ 
dence introduced by plaintiff.^ 

Nonjurisdictional facts which are admitted in the 
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pleadings need not be proved,® but admissions in the 
pleadings are ineffectual as a substitute for proof of 
a fact necessary to give the court jurisdiction.^ Al¬ 
so, particular admissions in an answer in a divorce 
action have been held insufficient to establish 
grounds for divorce.® 

Plaintiff, as a general rule, is not required to neg¬ 
ative matters of defense not raised by the answer.® 

Evidence admissible under pleadings. As a gen¬ 
eral rule, any evidence, if otherwise competent, may 
be introduced if it tends to support or controvert an 
issue made by the pleadings.^® Evidence which is 


that other party to suit possessed 
statutory Qualifications. 

Tex.— Yeater v. Yeater, Civ.App., 243 

S.W.2d 389. 

99. Ga.—^Darbie v. Barbie, 25 S.E.2d 
685, 195 Ga. 769—Wade v. Wade, 
25 S.B.2d 683, 195 Ga. 748—Stew¬ 
art V. Stewart, 24 S.E.2d 672, 195 
Ga. 460—^Johnson v. Johnson, 4 S. 
E.2d 807, 188 Ga. 800. 

1. N.T.—Bannon v. Bannon, 1 N.E. 
2d 975, 270 N.T. 484, 105 A.L.R. 
1401. 

Le Gault v. Le Gault, 169 N.Y.S. 
2d 158, 9 Miac.2d 82—^Marcus v. 
Marcus, 90 N.Y.S.2d 830, 194 Misc. 
464. 

Or.—Stewart v. Stewart, 242 P. 852, 
117 Or. 157. 

Tex.—^Janelli v. Janelli, Civ.App., 216 
S.W.2d 587, set aside on other 
grrounds 220 S.W.2d 255, mandamus 
denied Janelli v. Bond, 225 S.W.2d 
824, 148 Tex. 416, and reheard Jan¬ 
elli V. Janelli, Civ.App., 227 S.W.2d 
889. 

19 C.J. p 124 note 71. 

2. Cal.—^Pox V. Pox, 25 C. 587. 

19 C.J. p 124 note 72. 

3. Ga.—Poythress v. Poythress, 102 
S.E.2d 607, 213 Ga. 882. 

Iowa.—Barrett v. Barrett, 166 N.W. 
685, 182 Iowa 1305. 

4. Cal.—Thomas v. Thomas, 153 P. 
2d 389, 66 C.A.2d 818. 

Idaho.—Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 275. 

N.Y.—McCarthy v. McCarthy, 132 N. 
Y.S.2d 194, 284 App.Div. 813. 

Berndt v. Berndt, 225 N.Y.S. 404, 
130 Misc. 854. 

Pa.—^Fisher v. Pisher, 36 A.2d 168, 
154 Pa.Super. 497. 

Condonatioiii is an affirmative de¬ 
fense which must be alleged and 
proved by the party insisting on it. 
Ala.—George v. George, 50 So.2d 744, 
255 Ala. 190. 

Ill.—Rasgaitis v. Rasgaitis, 107 N.E. 
2d 273, 347 IlLApp. 477—^Bransfield 
V. Bransfield, 34 N.E.2d 83, 310 Ill. 
App. 394. 

Iowa.—^Weatherill v. Weatherill, 25 
N.W.2d 336, 238 Iowa 169—Stam- 


baugh V. Stambaugh, 242 N.W. 46, 
214 Iowa 327. 

Mass.—^Hayden v. Hayden, 96 N.E.2d 
136, 326 Mass. 587—Callan v. Cal- 
lan, 181 N.E. 736, 280 Mass. 37. 

N.J.—^Kress v. Kress, 62 A.2d 881, 1 
N.J. 257. 

Desmidt v. Desmidt, 20 A.2d 424, 
130 N.J.Ea. 23. 

N.Y.—Clark v. Clark, 74 N.T.S.2d 
671, 272 App.Div. 1035. 

N.C.—Blakely v. Blakely, 119 S.E. 
485, 186 N.C. 351. 

Va.—Tarr v. Tarr, 35 S.E.2d 401, 184 
Va. 443. 

Bes judicata 

Mo.—^Hess V. Hess, App., 183 S.W.2d 
560. 

5. Ind.—Glasscock v. Glasscock, 94 
Ind. 163. 

6. Cal.—Zar v. Zar, 316 P.2d 685, 154 
C.A.2d 681. 

Iowa.—^Paulsen v, Paulsen, 50 N.W. 
2d 567, 243 Iowa 51. 

Md.—Hahn v. Hahn, 64 A.2d 739, 192 
Md. 561. 

Tex.—Blair v. Blair, Civ.App., 105 
S,W.2d 331. 

7. Ala.—Gee v. Gee, 39 So.2d 406, 
252 Ala. 103. 

Cal.—^Eriksen v. Eriksen, 134 P.2d 
825, 57 C.A.2d 532. 

Del.—Gahn v. Gahn, 116 A.2d 902, 10 
Terry 368. 

Fla.—Chisholm v. Chisholm, 125 So. 
694, 98 Pla. 1196. 

W.Va.—^Marcum v. Marcum, 168 S.E. 
389, 113 W.Va. 374. 

8. Ky.—Ward v. Ward, 281 S.W. 801, 
213 Ky. 606. 

9. N.Y. — Olmsted v. Olmsted, 206 
N.Y.S. 289, 210 App.Div. 393. 

10. Ga.—Simmons v. Simmons, 126 
S.E. 290, 169 Ga. 501. 

Idaho.—Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 275. 

Kan.—Stegmeir v. Stegmeir, 148 P. 
2d 755, 158 Kan. 511. 

Ky.—Carter v. Carter, 166 S.W.2d 
453, 292 Ky. 344. 

Minn.—Olson v. Olson, 53 N.W.2d 29, 
236 Minn. 363. 

Mo.—^Padgett v. Padgett, App., 231 
S.W.2d 207—Scott v. Scott, 192 S. 
W.2d 668, 239 Mo.App. 953. 
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Okl.—^Bussey v. Bussey, 296 P. 401, 
148 Okl. 10. 

19 C.J. p 123 note 67 [b] (1). 
Coxroboratiou 

While a divorce cannot be granted 
for particular acts of cruelty not 
pleaded, yet evidence of acts not al¬ 
leged may be admitted in explana¬ 
tion, corroboration, or aggravation of 
those specially charged. 

Or.—White v. White, 197 P. 1080, 100 
Or. 387. 

Besidence 

Where plaintiff abandoned her suit 
for divorce, cross complainant could 
obtain divorce on satisfactory proof 
of sufficient residence, notwithstand¬ 
ing cross bill contained no averments 
as to residence, particularly where 
plaintiff’s petition containing suffi¬ 
cient jurisdictional averments was in¬ 
troduced in evidence. 

Tex.—Griffin v. Griffin, Civ.App., 56 S. 
W.2d 946. 

Becogaltiou of issue 

In a husband’s divorce action 
against his wife on the ground of 
her adultery, proof of defendant 
wife’s insanity was properly re¬ 
ceived, despite the failure of her 
guardian ad litem to plead the de¬ 
fense, both parties having recognized 
insanity as the real issue and pro¬ 
ceeded accordingly. 

N.T.—Laudo v. Laudo, 177 N.Y.S. 

396, 188 App.Div. 699. 

Events occurring after institution of 
action 

In action for divorce on ground of 
cruel and inhuman treatment, where 
amendments setting up new ground 
of lewd and lascivious conduct were 
filed without objection by wife, and 
testimony of both husband and wife 
was directed to that issue, evidence 
of lewd and lascivious conduct oc¬ 
curring after institution of action 
was not Incompetent. 

Ky.—^Watson v. Watson, 209 S.W.2d 
84, 306 Ky. 718. 

Evidence held admissible under 
pleadings 

Cal.—^Neeley v. Neeley, 176 P. 163, 
179 C. 232. 

Ga.—Simmons v. Simmons, 126 SE. 
290, 159 Ga. 501. 
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not within the issues is inadmissible,and testi¬ 
mony relating to the conduct of a party subsequent 
to the filing of the petition is not admissible in the 
absence of a supplemental or amended petition al¬ 
leging such subsequent conduct,except where a 
bill of particulars is filed with respect to such 
conductii*l<^ In some circumstances, at least, proofs 
of matters occurring after the filing of the bill of 
complaint may be admitted, without a supplemental 
pleading, when such proofs tend to throw light on 
the issues involved in the case.^^-is 

Where, however, a statute prescribes what shall 
be pleaded and what must be proved, the statute 
gives notice of what will be proved, and, conse¬ 
quently, proof may be made of such matters, not¬ 
withstanding a failure to allege them in the bill for 
divorce.i2 Where the admission of evidence is im- 
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proper, it is not prejudicial if defendant is given 
an opportunity to prepare to meet the charge and 
does not do so.^^*® A failure to comply with a 
court rule that a contesting libelee shall forthwith 
file an answer does not prevent the court from pro¬ 
ceeding to a full hearing and receiving all competent 
evidence pertinent to the fundamental question 
whether the libel should be granted.!^ 

The allegations are sufficient to authorize the in¬ 
troduction of evidence if they fairly indicate the 
facts sought to be proved.i^ So, an allegation of the 
marriage of the parties authorizes the admission of 
proof of a common-law marriage,and failure to. 
make out a special charge of desertion contained 
in a petition for divorce does not preclude proof of 
desertion under a general charge.^® 


Ill.—^Rasgraitls v. Rasgaitls, 107 N.E. 
2d 273, 347 Ill.App. 477. 

Kan.—^Busley v. Busley, 224 P. 922, 
116 Kan. 725. 

Mich.—-Arix v. Arix, 180 N.W. 463, 
212 Mich. 438. 

Mo.—Arnold v. Arnold, 222 S.W. 996. 

Pickrel v. Pickrel, App., 86 S.W. 
2d 336. 

Nev.—Jeffers v, Jeffers, 29 P.2d 351, 
55 Nev. 201. 

N.C.—^Teasley v. Teasley, 172 S.B. 
197, 205 N.C. 604. 

Okl,—Fisher v. Fisher, 243 P. 730, 
116 Okl. 129. 

Or.—Wilhelm v. Wilhelm, 177 P. 57, 
90 Or. 435. 

Tenn.—^Douglas v, Douglas, 4 S.W.2d 
358, 156 Tenn. 655. 

Tex.—Lindsey v. Lindsey, Civ.App., 
228 S.W.2d 878—^Erwin v. Erwin, 
Civ.App., 231 S.W. 834. 

11- Ark.—^Lipscomb v. Lipscomb, 
296 S.W.2d 336, 226 Ark. 956. 

La.—Higgins v. Dobard, 116 So. 385, 
165 La. 923. 

Miss.—^Banks v. Banks, 79 So. 841, 
118 Miss. 783. 

N.T.—Lang v. Lang, 49 N.Y.S.2d 29, 
268 App.Div. 788. 

Taffler v. Taffler, 76 N.T.S.2d 
895. 

Ohio.—^Zatko v. Zatko, 136 N.E.2d 
358, 100 Ohio App. 223. 

Or.—Wilhelm v. Wilhelm, 270 P. 616, 
126 Or. 388. 

Pa.—^Pranks v. Pranks, 196 A. 678, 
129 Pa.Super. 487—^Wagner v. Wag¬ 
ner, 171 A. 419, 112 Pa.Super. 486. 

Hurd V. Hurd, 7 Pa.Dist. & Co. 
2d 131, 73 Montg.Co. 130. 

Mitchell V. Mitchell, Com.Pl., 16 
Cambria 111—^Pinkey v. Finkey, 
Com.Pl., 1 Cumb.L.J. 31—Johnson 
V. Johnson, Com.Pl., 99 Pittsb.Leg. 
J. 41. 

Tex.—Callender v. Callender, Civ. 
App., 167 S.W.2d 800. 

19 C.J. p 123 note 67 [a] (1) (2) (4), 
[d]. 


Adtatexy after institatioii of suit 
Testimony concerning acts of adul¬ 
tery by defendant after institution 
of a divorce suit cannot be made ad¬ 
missible by amendment or by a sup¬ 
plemental bill, but to make it ad¬ 
missible the existing suit should be 
dismissed by consent of the court 
and a new suit should be instituted. 
Md.—Renner v. Renner, 12 A.2d 196, 
177 Md. 689, 127 A.L.R. 674. 

Rvlden.ee held inadmissible under 
pleadings 

Cal.—Springman v. Sprlngman, 276 
P. 361, 97 C.A. 768. 

Ill.—Field V. Field, 149 N.B. 767, 319 
Ill. 268. 

Ind.—^Eward v. Eward, 126 N.E. 468, 
72 Ind.App. 638. 

La,—Higgins v. Dobard, 116 So. 386, 
165 La. 923. 

Mo.—Hess V. Hess, 113 S.W.2d 139, 
232 Mo.App. 826—^Pickrel v, Pick¬ 
rel, App., 86 S.W.2d 336. 

Nev.—Snyder v, Snyder, 28 P.2d 129, 
55 Nev. 167. 

N.J.—Atha V. Atha, 121 A. 301, 94 
N.J.Eq. 692, affirmed 122 A. 926, 
95 N.J.Eq. 275. 

N.Y.—Parsons v. Parsons, 181 N.Y.S. 

642, 191 App.Div. 545. 

Tex.—Smith v. Smith, Civ.App., 218 
S.W. 602. 

Utah.—Schuster v. Schuster, 53 P.2d 
428, 88 Utah 267. 

Wia—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

11.5 Ohio.—Zatko v. Zatko, 136 N.E. 

2d 368, 100 Ohio App. 223. 

Pa.—Sanford v. Sanford, 2 Pa.Dist. & 
Co.2d 603, 42 Del.Co. 92. 

11.10 Vt.—Raymond v. Raymond, 
132 A.2d 427, 120 Vt 87. 

11.15 Mich.—^Rasmiond v. Raymond, 
76 N.W.2d 810, 345 Mich. 563. 

12. Tenn.—^Baeyertz v. Baeyertz, 
101 S,W.2d 689, 171 Tenn. 190. 
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12.5 Ohio.—^Dursa v. Dursa, App.^ 
150 N.E.2d 306. 

13. Mass.—^Webster v. Webster, 163 
N.E. 197. 264 Mass. 551. 

Pa.—Harding v. Harding, 40 A.2d 
869, 156 Pa.Super. 438. 

Johnson v. Johnson, Com.Pl., 39 
Luz.Leg.Reg. 393—Krammas v. 
Krammas, Com.Pl., 43 Sch.Leg.Rec. 
1 . 

14. Md.—Smith v. Smith, 140 A.2di 

. 58, 216 Md. 141. 

N.M.—Chavez v. Chavez, 60 P.2d 264, 
39 N.M. 480, 101 A.L.R. 635. 

Tex.—Ciulla v. Ciulla, Civ.App., 253 
S.W. 643. 

Allegations held sufficient to war¬ 
rant proof thereof. 

Cal.—^Hansen v. Hansen, 261 P. 503,. 
86 C.A. 744. 

Fla.—^MacQueen v. MacQueen, 179 So. 
725, 131 Fla. 448. 

N.M.—Chavez v. Chavez, 50 P.2d 264, 
39 N.M. 480, 101 A.L.R. 635. 

Wash.—McCallum v. McCallum, 279 
P. 88, 153 Wash. 1. 

Allegations held insufficient to ad¬ 
mit proof tendered. 

Ky.—Shockey v. Shockey, 231 S.W. 
508, 191 Ky. 839. 

La.—^Hattier v. Martinez, 197 So. 146^ 
195 La. 473. 

Amended pleadings 

The filing of amended bill in di¬ 
vorce suit was sufficient to render 
admissible testimony previously ob¬ 
jected to on ground that there were 
no allegations on which such testi¬ 
mony could be admitted, as well as 
to allow further testimony to be 
given. 

Mich.—Westgate v. Westgate, 288 N. 
W. 860, 291 Mich. 18. 

15. Tex.—Cuneo v. De Cuneo, 59 S. 
W. 284, 24 Tex.Civ.App. 436. 

16. N.J.—Grady v. Grady, Chu, 64 A. 
440. 
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A wide discretion is vested in the court in divorce 
cases to admit or exclude testimony under a liberal 
construction of the pleadings.^^ 

Variance. It is a general rule that the allega¬ 
tions contained in the pleadings and the proof on 
the trial should correspond,^8 and proof without 
pleadings^® or allegations without proof^^-S will not 
support a decree. On the other hand, the courts will 
not quibble in a divorce suit concerning whether 
evidence which shows plaintiff is not entitled to a 
divorce is supported by pleadings.20 An immaterial 
variance, of course, is not fatal,2i and in a proper 
case an amendment may be allowed to cure a vari¬ 


ance.22 

Variance as to adultery. Where adultery is the 
charge, the essential allegations of the complaint as 
to the time, place, and person with whom the offense 
was committed should ordinarily be proved as laid.^S 
Thus, where the complaint alleges the commission 
of adultery at certain times and at particular places, 
evidence of adultery at other times will not in itself 
afford ground for divorce,24 and where a single 
act of adultery is relied on and the particular time is 
specified in the complaint, the proof should be con¬ 
fined to the precise time of the offense as so speci- 
fied.25 It has also been held that if the place is 


17. Tenn.—^Douglas v. Dougrlas, 4 S. 
W.2d 368, 156 Tenn. 665. 

Wife’s estoppel "by JndgrmeiLt, al- 
thougrh not formally pleaded, was 
available to husband, seeking divorce 
for desertion, as against wife’s de¬ 
fense that her withdrawal was forced 
by husband’s cruel treatment. 

Tenn.—Douglas v. Douglas, supra. 

roreign judgment 
Where wife filed defense to divorce 
action setting up pendency of foreign 
divorce action but foreign divorce 
judgment was not rendered until aft¬ 
er testimony had been taken before 
master, on hearing on exceptions to 
master’s report, wife was entitled to 
introduce certified copy of foreign di¬ 
vorce judgment, although not plead¬ 
ed. 

Fla.—Overly v. Overly, 66 So.2d 706. 

18. Cal.—Cornelius v. Cornelius, 281 
P. 705, 101 C.A. 354. 

Del.—^Bowman v. Bowman, 171 A. 

444, 6 W.W.Harr. 84. 

Fla.—^Kellogg v. Kellogg, 111 So. 637, 
93 Fla. 261. 

Ill.—-Field V. Field, 149 N.E. 757, 319 
Ill. 268. 

Ky.—Durbin v. Durbin, 189 S.W.2d 
393, 300 Ky. 390. 

N.T.—Wirth v. Wirth, 172 N.Y.S. 309, 
184 App.Div. 643. 

N.C.—Young V. Young, 34 S.E.2d 164, 
225 N.C. 340. 

Pa.—Lubic v. Lubic, 38 A.2d 513, 166 
Pa.Super. 261. 

Barnes v. Barnes, 21 Pa.Dist. & 
Co. 101—^Meloy v. Meloy, 12 Pa. 
Dist. & Co. 468, 32 Dauph.Co. 229. 

Brown V. Brown, 28 Pa.Dist. 153, 
47 Pa.Co. 181, 36 Lanc.L.Rev. 231. 

Liocastro v. Locastro, Com.Pl., 28 
Erie Co. 244—^Burgman v. Burg- 
man, Com.Pl., 28 Erie Co. 235— 
Kubich V. Kubich, Com.Pl., 28 Erie 
Co. 189—^Prinkey v. Prinkey, Com. 
PI., 7 Pay.Ii.J. 82—Williams v. 
Williams, Com.Pl., 6 Pay.L.J. 167 
—Miller v. Miller, 33 Luz.Leg.Reg. 
478—Campbell v. Campbell, Com. 
PI., 67 Montg.Co. 293, 65 York Leg. 
Rec. 161—Boucoskie v. Boucoskie, 
20 Wash.Co. 62. 


Tenn.—Clardy v. Clardy, App., 136 S. 
W.2d 626. 

19 C.J. p 124 note 75. 

Desertion 

(1) Variance between allegations 
and proof as to date of desertion has 
been held to be a fatal defect. 

Pa.—^Davis v. Davis, 40 A.2d 144, 156 
Pa.Super. 342—^Flanagan v. Flana¬ 
gan, 84 Pa.Super. 448. 

Rippman v. Rippman, 3 Pa.Dist. 
& Co. 475, 38 Montg.Co. 312. 

Brown v. Brown, 28 Pa.Dist 153, 
47 Pa.Co. 181, 36 Lanc.L.Rev. 231. 

Snyder v. Snyder, Com.Pl., 20 
Leh.L.J. 12—^Maciborka v. Maci- 
borka, 7 Sch.Reg. 206—Pfeil v. 
Pfeil, 5 Sch.Reg. 393. 

(2) On the other hand. It has also 
been held that if the proofs show 
a willful desertion for two years be¬ 
fore the filing of the petition, the 
offense is complete, notwithstanding 
an earlier date was alleged. 

N.J.—Byrne v. Byrne, 114 A. 754, 93 
N.J.Eq. 5. 

(3) If, in wife’s suit for divorce 
for constructive desertion, simple 
desertion is charged, husband may 
remain away and rely on inability 
to prove it. 

N.J.—Succhierelli v. Succhierelli, 137 
A. 839, 101 N.J.Ba. 30. 

(4) Where petition for divorce al¬ 
leged desertion on specified date and 
evidence disclosed later date but 
more than three years before com¬ 
mencement of action and on objection 
to such evidence plaintiff might have 
amended petition to conform to proof, 
there was no ’Variance” between 
pleading and proof. 

Ga.—Taylor v. Taylor, 25 S.E.2d 506, 
195 Ga. 711. 

STLbstaxLtial conformity between 
pleading and proof is all that is re¬ 
quired. 

Pa.—Sfakianakis v. Sfakianakis, 127 
A.2d 746, 183 Pa.Super. 87. 

19. N.J.—Cohen v. Cohen, 90 A. 2d 
619, 20 N.J.Super. 503. 

Tenn.—Clardy v. Clardy, 136 S.W.2d 
526, 23 Tenn.App. 608. 

Wash.—^McNary v. McNary, 111 P.2d 
760, 8 Wash.2d 250. 
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19.5 Iowa.—Miller v. Miller, 88 N.W. 
2d 816. 

20. Neb.—Sewell v. Sewell, 69 N.W. 
2d 549, 160 Neb. 173. 

Tex.—Smith v. Smith, Civ.App., 218 
S.W. 602. 

19 C.J. p 124 note 68. 

21. Ariz.—^Dickason v. Dickason, 12 
P.2d 280. 40 Ariz. 377. 

Ohio.—Houston v. Houston, App., 65 
N.E.2d 726. 

Pa.—Sfakianakis v. Sfakianakis, 127 
A.2d 746, 183 Pa.Super. 87—Cant¬ 
well V. Cantwell, 115 A.2d 801, 179 
Pa.Super. 452. 

Baker v. Baker, Com.Pl., 6 Cumb. 
L.J. 37. 

22. Ill.—Balswic V. Balswic, 179 III. 
App. 118. 

Pa.—Rutherford v. Rutherford, Com. 

PI., 3 Bucks Co. 1. 

Complaint considered amended 
Where wife had appeared in di¬ 
vorce action and her authorized attor¬ 
ney was present in court and did not 
object to or dispute husband’s tes¬ 
timony concerning personal encoun¬ 
ter between husband and wife, fail¬ 
ure of complaint to allege facts con¬ 
cerning such encounter did not de- 
prive court of Jurisdiction to grant a 
divorce, since complaint would be 
considered as amended if evidence of 
the encounter was necessary to sup¬ 
port the Judgment. 

Wis.—Hirchert v. Hirchert, 11 N.W. 
2d 157, 243 Wis. 619. 

23. La.—Guidry v. Allemand, 43 So. 
2d 611, 216 La. 288. 

Md.—Corpus Juris cited la Renner 
V. Renner, 12 A.2d 195, 196, 177 Md. 
689, 127 A.L.R. 674. 

19 C.J. p 124 note 79. 

2d. Iowa.—Buswell v. Buswell, 124 
N.W. 770, 146 Iowa 52. 

Md.—^Renner v. Renner, 12 A.2d 195, 
177 Md. 689, 127 A.L.R. 674. 

25. Mich.—Bennett v. Bennett, 24 
Mich. 482. 

N.Y.—^Kraus v. Kraus, 120 N.Y.S.2d 
845. 

Ohio.—^Farnsworth v. Farnsworth, 8 
Ohio S. & C.P. 17L 
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particularly specified, proof of adultery at another 
place is insufficient,26 although in some jurisdictions 
this rule is not strictly applied where there is an 
appearance for defendant27 Likewise, if adultery 
with a particular person is alleged, proof of adultery 
with any other person is not sufficient.28 If^ how¬ 
ever, the adultery is alleged to have been committed 
with persons unknown to complainant, proof of 
adultery with any persons identified in the evidence 
may be permitted,29 provided that they were not 
known to complainant.^® 


27AC.J.S. 

Variance as to cruelty. Where cruelty is alleged 
as a ground for divorce, the particular acts relied 
on in the complaint to establish it must be substan¬ 
tially proved as alleged,although nonessential cir¬ 
cumstances need not be proved precisely as set 
forth.22 Also, the proof should be limited to the 
particular acts of cruelty relied on as constituting 
the ground for divorce,23 although the court may 
take into account other acts of cruelty explanatory 
of the relations of the parties and tending to cor¬ 
roborate the specific acts alleged.34 


D. EVIDENCE 


§ 123(1). Presumptions and Burden of Proof 

The plaintiff In an action for divorce has the burden 
of proving his right thereto; the defendant bears the bur¬ 
den of estabiishing affirmative defenses. 


The general rules of law concerning the burden 
of proof and presumptions are applicable in suits 
for divorce.35 The burden is on plaintiff to establish 
his or her right to a divorce on statutory grounds,^® 


Defedi cured by 

Mich.~Collins v. Collins, 209 N.W. 
58, 235 Mich. 315. 

26. N.H.—^Adama v. Adams, 20 N.H. 
299, 61 Am.D. 219. 

N.J.—^Prince v. Prince, 25 N.J.Eg. 
310. 

27. Mass.—Washburn v. Washburn, 
8 Mass. 131. 

28. Ill.—^Field v. Field, 149 N.E. 757, 
319 Ill. 268. 

19 C.J. p 124 note 84. 

29. La.—Coston v. Coston, 200 So. 
474, 196 La. 1095, 

N.H.—-Adams v. Adams, 20 N.H. 299, 
61 Am.D. 219. 

N.T.—^Miller v. Miller, 185 N.Y.S, 313, 
194 App.Div. 183. 

30. N.J.—Miller v. Miller, 20 N.J.Eq. 
216—Mills V. Mills, 18 N.J.Eq. 444. 

31. Ill.—^Pield V. Field, 149 N.E. 757, 
319 Ill. 268. 

Pa.—Ridgeway v. Ridgeway, 30 Pa. 
Dist. 278. 

19 C.J. p 125 note 87. 

32. Tex.—^Allen v. Allen, Clv.App., 
128 S.W. 697. 

19 C.J. p 125 note 88. 

33. Kan.—^Winterburg v. Winter- 
burg, 34 P. 971, 52 Kan. 406. 

19 C.J. p 125 note 89. 

34. Ala.—Smith v. Smith, 92 So.2d 
914, 266 Ala. 519. 

Fla.—^Forde v. Forde, 10 So.2d 919, 
152 Fla. 142. 

Ill.—Blair v. Blair, 93 N.E.2d 96, 341 
IlLApp. 93—Wellman v. Wellman, 
191 IlLApp. 514. 

Minn.—Olson v. Olson, 63 N.W.2d 29, 
236 Mina 363. 

N.T.—^Rasmussen v. Rasmussen, 102 
N.T.S.2d 688, 278 App.Div. 670. 

Axelrod v. Axelrod, 150 N.T.S.2d 
633, 2 Misc.2d 79. 

Pa.—^Baker v. Baker, Com.PL, 61 
Dauph.Co. 53. 

19 C.J. p 125 note 90. 


Bemaxtiage after divorce 
Where husband obtained divorce 
on ground of cruel treatment but par¬ 
ties remarried and thereafter wife 
sued for divorce on ground of cruel 
treatment and for custody of minor 
children, and husband filed a cross ac¬ 
tion for similar relief, husband was 
entitled to allege cruel treatment oc¬ 
curring prior to original divorce de¬ 
cree and to offer evidence thereof in 
corroboration of evidence of similar 
conduct subsequent thereto. 

Tex.—^Pennington v. Pennington, Civ. 
App., 195 S.W.2d 677, refused no re¬ 
versible error, 

35. N.J.—Thomas v. Thomas, Ch., 74 
A. 125. 

19 C.J. p 126 note 91. 

Effect of weakness of defendant’s 
case 

No item of proof essential to plain¬ 
tiff’s case may be omitted and ex¬ 
cused because of the weakness of de¬ 
fendant's case. 

N.J.—^Eberhard v. Eberhard, 73 A.2d 
654, 4 N.J. 636. 

Presumption as to sanity 

(1) No presumption of insanity is 
raised by divorce statute from fact 
of supervision or confinement in men¬ 
tal institution. 

Del.—^Jacobs v. Jacobs, 76 A.2d 742, 6 
Terry 644. 

(2) Where evidence in wife's di¬ 
vorce showed that husband was in¬ 
sane and was confined in institution 
for five years before action was com¬ 
menced, no presumption of husband's 
sanity arose in wife's favor, and 
court properly denied divorce decree 
to her where she did not assume 
burden of proving that cruel acts of 
which she complained were commit¬ 
ted by husband while he was sane. 

Mo.—^Dunn v. Dunn, 216 S.W.2d 141, 

240 Mo.App. 87. 
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Wife’s wish to return, to husband 
Where wife voluntarily left hus¬ 
band and there was no evidence or 
contention that wife afterwards 
changed her mind and wished to re¬ 
turn, law presumes that she did not 
wish to do so. 

D.C.—^Buford v. Buford, 156 P.2d 667, 
81 U.S.App.D.C. 169. 

Ctood. faith of efforts toward reconcil. 
iation 

Pact that wife, in good faith con¬ 
tinually attempted to bring about 
reconciliation from beginning of sep¬ 
aration until eighteen months later 
gave rise to a presumption, applica¬ 
ble in husband’s action for divorce 
on grounds of five years’ voluntary 
separation, that wife’s continued ef¬ 
forts during five-year period relied on 
had also been in good faith. 

D.C.—^Roberts v. Roberts, 222 F.2d 
408, 95 U.S.APP.D.C. 382. 
FresTuuptiou of selection of residence 
by husband 

Pa.—^Mancuso v. Mancuso, Com.Pr., 
69 Montg.Co. 364. 

Ctood faith of husband’s off^ of home 
Pa.—^Reed v. Reed, Com.Pl., 30 North. 
Co. 245. 

Proof negativing defenses 
Although, in an undefended divorce 
action, the necessity of avoiding pos¬ 
sible misuse of process through con¬ 
sent, connivance, privity, or procure¬ 
ment and ascertainment of no other 
action pending, requires that court be 
furnished formal proof negativing 
the defense of statute requiring de¬ 
nial of divorce in certain situations, 
even though adultery has been 
proved, and defense of no voluntary 
cohabitation since discovery of adul¬ 
tery charged, such necessity is not 
usually present in an actual litigated 
action. 

N.T.—Corey v. Corey, 62 N.T.S.2d 796. 
36. U.S.—^Burch v. Burch, C.A.Virgin 
Islands, 195 F.2d 799. 
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and that plaintiff is an innocent, as well as the in- | jured, party,37 


Ala.—Barnett v. Barnett, 97 So. 2d 
809, 266 Ala. 489—^Ussery v. Ussery, 
66 So.2d 182, 259 Ala. 194--Hendrix 
V. Hendrix, 34 So.2d 214, 250 Ala. 
309—^White v. White, 93 So. 457, 
207 Ala. 533. 

Ark.—^Davis v. Davis, 259 S.W. 751, 
163 Ark. 263. 

Cal.—Jorgensen v. Jorgensen, 193 P. 
2d 728, 32 C.2d 13. 

Garten v. Garten, 295 P.2d 23, 140 
C.A.2d 489. 

Conn.—^Felton v. Felton, 196 A. 791, 
123 Conn. 564. 

Fla.—Straughter v. Straughter, 87 So. 
2d 499—Masilotti v. Masilotti, 7 So. 
2d 132, 150 Fla, 86—Bowmall v. 
Bowmall, 174 So. 14, 127 Fla. 747— 
Shippey v. Shippey, 122 So. 272, 97 
Fla. 881. 

Ga.—^Moody v. Moody, 22 S.E.2d 836, 
195 Ga, 13. 

Hawaii.—^Kiakona v. Eiakona, 36 Ha¬ 
waii 49. 

Ill.—^Jackson v. Jackson, 14 N.E.2d 
271, 294 IlLApp. 552. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286—^Zerr v. Zerr, 221 S.W. 
550, 188 Ky. 233. 

Md.—Lickle v. Lickle, 52 A.2d 910, 
188 Md. 403—^Dougherty v. Dough¬ 
erty, 48 A.2d 451, 187 Md. 21— 
Kline v. Kline, 16 A.2d 924, 179 Md. 
10—Corpus Juris cited in France 

V. Safe Deposit & Trust Co. of Bal¬ 
timore, 4 A.2d 717, 719, 176 Md. 306 
—Johnson v. Johnson, 196 A. 120, 
173 Md. 692—Corpus Juris cited in 
Jacobs V. Jacobs, 185 A. 109, 111, 
170 Md. 405—^Wiegand v. Wiegand, 
142 A. 188, 155 Md. 643. 

Mich.—Cleveland v. Cleveland, 42 N. 

W. 2d 658, 327 Mich. 650—Herp v. 
Herp, 235 N.W. 850, 254 Mich. 33. 

Miss.—^Price v. Price, 32 So.2d 124, 
202 Miss. 268. 

Mo.—^Price v. Price, App., 311 S.W. 2d 
341—Rusche V. Rusche, App., 200 
S.W.2d 577—^McGinley v. McGinley, 
App., 170 S.W.2d 938—Jones v. 
Jones, App., 164 S.W.2d 158—O’Hern 
V. O’Hem, 228 S.W. 533, 206 Mo. 
App. 651. 

Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Neb. 120. 

N.J.—^Renner v. Renner, 181 A. 191, 
13 N.J.Misc. 749. 

N.T.—^Jennings v. Jennings, 84 N.T. 
S.2d 511, 193 Misc. 805—Maloney 
V. Maloney, 229 N.Y.S. 67, 131 Misc. 
830. 

Ohio.—Slyh v. Slyh, App., 135 N.E.2d 
675. 

Pa.—Santer v. Santer, 188 A. 531, 324 
Pa. 140. 

Olbum V. Olbum, 128 A.2d 125, 
183 Pa.Super. 5—^Anthony v. An¬ 
thony, 49 A.2d 877, 160 Pa.Super. 
18—^Jones v. Jones, 19 A.2d 480, 
144 Pa.Super, 372—^Daly v. Daly, 9 
A.2d 192, 137 Pa.Super. 403—Ment- 
ser V. Mentser, 7 A.2d 541, 136 Pa. 
Super. 582—La Clair v. La Clair, 


194 A. 224, 128 Pa.Super. 469— 
Brown v. Brown, 188 A. 389, 124 
Pa.Super. 237, opinion supplemented 
189 A. 711, 124 Pa.Super. 237, cer¬ 
tiorari denied 58 S.Ct. 650, 303 U.S. 
642, 82 L.Ed. 1102—Breson v. Bre- 
son, 94 Pa.Super. 364. 

Erlanger v. Erlanger, 5 Pa.Dist. 
& Co. 463—Gabriel v. Gabriel, 3 
Pa.Dist. & Co. 607. 

Ridgeway v. Ridgeway, 30 Pa. 
Dist. 278. 

Miller V. Miller, Com.Pl., 39 Berks 
Co. 66—Garner v. Garner, Com.Pl., 
37 Berks Co. 69—Jefferls v. Jefferis, 
Com.Pl., 4 Chest.Co. 85—^Jililler v. 
Miller, Com.Pl., 6 Cumb.L.J. 9— 
Campbell v. Campbell, Com.Pl., 1 
Cumb.L.J. 34—Guy v. Guy, Com. 
PI., 35 Del.Co. 477—Styer v. Styer, 
Com.Pl., 31 Del.Co. 393—Rigby v. 
Rigby, Com.Pl., 31 Del.Co. 265— 
Faulkner v. Faulkner, Com.Pl., 31 
Del.Co. 99—Bridges v. Bridges, 
Com.Pl., 30 DeLCo. 485—Brodski 
V. Brodski, Com.Pl., 66 Lack.Jur. 
198—Leiphart v. Leiphart, Com.Pl., 
49 Lanc.L.Rev. 3—^Myers v. Myers, 
Com.Pl., 34 Luz.Leg.Reg. 277—Reed 

V. Reed, Com.Pl., 30 North.Co. 245 
—^Buntman v. Buntman, 13 North- 
umb.Leg.J. 390—Bozarth v. Bo- 
zarth, Com.Pl., 41 Sch.Leg.Rec. 109. 

Tenn.—Greene v. Greene, App., 309 S. 

W. 2d 403. 

Tex.—Gray v. Gray, Civ.App., 226 S. 
W.2d 223—^Pettaway v. Pettaway, 
Civ,App., 177 S.W.2d 285—Demmer 
V. Demmer, Civ.App., 289 S.W. 440 
—^Mikolojczak v. MikolojczaJk, Civ. 
App., 283 S.W. 328. 

Vt.—Whitcomb v. Whitcomb, 58 A. 2d 
814, 115 Vt. 331. 

Wash.—Carey v. Carey, 25 P.2d 973, 
174 Wash. 606—^Metzger v. Metz¬ 
ger, 203 P. 936, 118 Wash. 479. 

19 C.J. p 74 note 54 [a], p 125 notes 
92, 3. 

“A husband or wife is not entitled 
to a divorce without judicial proof 
of some breach of the marital duty 
as provided by law on the part of a 
party to such relationship.” 

Ohio.—^Hackett v. Hackett, App., 150 
N.E.2d 431, 433. 

All elements of case 
N.J.—Costabile v. Costabile, 25 A.2d 
888, 131 N.J.Eq. 458. 

Bvery essential fact 
Pa.—Miller v. Miller, 57 Pa.Dist. & 
Co. 212, 8 Monroe L.R. 19. 

Divorce a mensa et thoro or absolute 
divorce 

Pa.—Ondria v. Ondria, Com.Pl., 27 
Leh.L.J. 366. 

Defendant’s incapacity to enter into 
valid marriage 

Ohio.—Smith v. Smith, 9 Ohio Supp. 
49, modified on other grounds 50 N. 
E.2d 889, 72 Ohio App. 203. 
Fraudulent contract 
Plaintiff had burden of proving 
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and has faithfully performed his 

fraudulent contract as ground for 
divorce. 

Kan.—Rosander v. Rosander, 276 P. 

2d 338, 177 Kan. 45. 

Separation for statutory period 

(1) Generally. 

Ky.—McDaniel v. McDaniel, 165 S.W. 
2d 966, 292 Ky. 56. 

N.C.—Pearce v. Pearce, 35 S.E.2d 
636, 225 N.C. 571—Taylor v. Taylor, 
33 S.B.2d 492, 225 N.C. SO—Wil¬ 
liams V. Williams, 29 S.B.2d 39 224 
N.C. 91. 

Vt.—^West V. Vrest, 63 A.2d 864, 115 
Vt. 458. 

Wis.—Powless V. Powless, 69 N.W.2d 
753, 269 Wis. 552. 

(2) In divorce suit based on vol¬ 
untary separation for five years, par¬ 
ty contending that voluntary separa¬ 
tion ceased to be voluntary has bur¬ 
den of proving that contention. 

D.C.—Bowers v. Bowers, 143 F.2d 
158, 77 U.S.APP.D.C. 146. 

(3) Separation as desertion see in¬ 
fra § 123 (6). 

Absence of defendant wife and her 
failure to testify did not shift hus¬ 
band’s burden of proof. 

Tex.—Ivy v. Ivy, Civ.App., 177 S.W’. 
2d 237. 

37. Mo.—Simon v. Simon, 248 S.W. 
2d 560. 

Price V. Price, App., 311 S.W.2d 
341—^Eikermann v. Eikermann, 
App., 283 S.W.2d 391—Campbell v. 
Campbell, App., 281 S.W.2d 314— 
Chapman v. Chapman, App., 230 S. 
W.2d 149—^Rowland v. Rowland, 
App., 227 S.W.2d 478—O’Donnell v. 
O’Donnell, App., 216 S.W.2d 764— 
Patterson v. Patterson, App., 215 
S.W.2d 761—Boudinier v. Boudinier, 
203 S.W.2d 89, 240 Mo.App. 278— 
Rusche V. Rusche, App., 200 S.W.2d 
577—^Haushalter v. Haushalter, 
App., 197 S.W.2d 703—McGinley v. 
McGinley, App., 170 S.W.2d 938— 
Jones V. Jones, App., 164 S.W.2d 
158—^Bevier v. Bevier, App., 132 
S.W.2d 1044—Caffey v. Caffey, App., 
118 S.W.2d 1047—Key v. Key, App., 
93 S.W.2d 256—^Kistner v. Kistner, 
App., 89 S.W.2d 106—Capps v. 
Capps, App., 65 S.W.2d 661—^Larra- 
bee V. Larrabee, App., 7 S.W.2d 420 
—^Becherer v. Becherer, App., 299 
S.W. 61—Straley v. Straley, 298 
S.W. 110, 221 Mo.App. 1136—Elle- 
brecht v. Bllebrecht, App., 243 S.W. 
209—^Kashka v. Kashka, App., 220 
S.W. 1035—^Nolker v. Nolker, App., 
208 S.W. 128. 

N.Y.—^Mirizio v. Mirizio, 150 N.E. 
605, 242 N.Y. 74. 

Pa.—^Buckley v. Buckley, 135 A.2d 
791, 184 Pa.Super. 465—^Faszczew- 
ski V. Faszczewski, 126 A. 773, 182 
Pa.Super. 295—^Paterson v. Pater¬ 
son, 115 A.2d 919, 178 Pa.Super. 
615—^Vergoni v. Vergoni, 107 A.2d 
144, 175 Pa.Super. 522—^Matovcik v. 
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or her reciprocal duties.37.5 • |)urden of establishing affirmative defenses set up 

Defendant, on the other hand, as a rule bears the | in the answer,^8 as, for example, justification for his 


Matovcik, 98 A.2d 238, 173 Pa.Su- 
per. 267—Politylo v. Politylo, 95 
A.2d 241, 173 Pa.Super. 223. 

Landefeld v. Landefeld, Com.Pl., 
18 Beaver 239—^Jefferis v. Jefferis, 
Com.Pl., 4 Chest.Co. 85—Miller v. 
Miller, Com.Pl., 6 Cumb.L.J. 9— 
Hines v. Hines, Com.Pl., 70 Dauph. 
Co. 365—Chatterton v. Chatter ton, 
Com.Pl., 31 Erie Co. 85—Brodski v. 
Brodski, Com.Pl., 56 Lack.Jur. 19S 
—^Naro V. Naro, Com.Pl., 48 Lack. 
Jur. 36—^Marchuk v. Marchuk. Com. 
PI., 47 Lack.Jur. 218—Hornbeck v. 
Hornbeck, Com.Pl.. 47 Lack.Jur. 25 
—Champ V. Champ, Com.Pl., 38 
Luz.Le^.Hegr. 205—Terrace v. Ter¬ 
race, Com,Pl., 38 Lu 2 .Leg.Reg. 203 
—^Klein v. Klein, 55 Montg.Co. 272. 

—^Hakonson v. Hakonson, 12 A.2d 
215, 64 R.I. 276. 

Action on ground of indignities see 
infra § 123 (5). 

Recrimination see supra § 67. 

Sole nnder clean hands doctrine 
Mo.—Franklin v. Franklin, 283 S.W. 
2d 483, 365 Mo. 442. 

R.I.—Standish v. Standish. 136 A. 
484, 48 R.I. 179. 

Distinction between contested and ez 
parts action 

In contested divorce action, nei¬ 
ther spouse is required by statute 
to show by evidence that he or she 
is innocent and injured party, as re¬ 
quired in ex parte proceeding. 

Mo.—Culp V. Culp, App., 164 S.W.2d 
623. 

Freedom from fault 

(1) Petitioner for divorce must 
show, speaking broadly, that he or 
she is without fault in matters relat¬ 
ing to marriage relation and grounds 
relied on. 

R.L—^Lannon v. Lannon, 136 A.2d 608 
—Comery v. Comery, 68 A.2d 93, 
76 R.I. 191—Grimes v. Grimes, 200 
A. 442, 61 R.I. 198. 

(2) Whether action is contested or 
ex parte, successful party is not re¬ 
quired to prove himself or herself 
wholly without fault. 

Mo.—Culp V. Culp, App., 164 S.W.2d 
623. 

(3) A wife, who filed a cross com¬ 
plaint in husband's divorce action, 
seeking a divorce because of the in¬ 
fliction on her of grievous mental 
suffering, was not required to es¬ 
tablish, as part of her case, her own 
freedom from fault, where husband, 
in his answer to cross complaint, did 
not allege any fault on her part, and 
there was no evidence at the trial 
indicating that she was in any way 
responsible for his course of con¬ 
duct. 

Cal.—Keener v. Keener, 116 P.2d 1, 
18 C.2d 442. 


Extent of proof of Innocence 

(1) An innocent party is not re¬ 
quired conclusively to prove freedom 
from all fault, or such exemplary 
conduct as excludes any misconduct 
or all unwise or uncalled-for acts, 
and he or she need show only that, 
under all the circumstances of a par¬ 
ticular case, he or she has not been 
guilty of conduct constituting a 
ground or grounds for divorce. 

Mo.—Simon v. Simon, 248 S.W.2d 
560. 

(2) The word ‘'innocent" as used 
in rule that one seeking a divorce 
must be an innocent party does not 
mean that plaintiff must prove that 
he or she is wholly free from all 
fault, in order to prevail, but means 
that he or she must adduce evidence 
in relation to his or her conduct 
showing that he or she has not been 
guilty of any such conduct that 
would be grounds for divorce. 

I Mo.—Cody V. Cody, App., 233 S.W.2d 
777—Chapman v. Chapman, App., 
230 S.W.2d 149. 

(3) In husband's divorce action, 
he was required to show only that 
he was injured by existence of as¬ 
serted ground for divorce, and was 
not required to prove himself inno¬ 
cent of conduct which might have 
been grounds for divorce at instance 
of defendant. 

U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 F.2d 799. 

Proof not required for divorce a mea- 
sa et thoro 

Pa.—Colin v. Colin, 124 A.2d 184, 181 
PaSuper. 564. 

Kaufman v. Kaufman, 5 PaDist. 
& Co. 97. 

Portzline v. Portzline, Com.Pl., 
26 Northumb.Leg.J. 74. 

37.5 Mo,—-Boudinier v. Boudinier, 
203 S.W.2d 89, 240 Mo.App. 278. 
Obligations under marriage contract 
A wife who demands benefits under 
the marriage contract, as by bring¬ 
ing an action for a separation, must 
prove that she is willing to discharge 
her obligations under it. 

H.T.—^Barretta v. Barretta» 46 N.Y.S. 
2d 261, 182 Misc. 852. 

38. Ala.—Crimm v. Crimm, 99 So. 
301, 211 Ala. 13. 

Cal.—^Thomas v. Thomas, 153 P.2d 
389, 66 C.A.2d 818. 

Fla—Mickler v. Mickler, App., lOl 
So.2d 157. 

Ill.—Bunivant v. Dunivant, 125 H.E. 
2d 836, 5 Ill.App.2d 481—^King v. 
King, 121 N.B.2d 347, 3 Ill.App.2d 
255. 

La.—^Moore v. Moore, 112 So. 517 163 
La. 649. 

Mo.—Hess V. Hess, App., 183 S.W. 
2d 5G0. 


fN.J.—Kress v. Kress, 62 A.2d 881 1 
N.J. 257. 

Morrone v. Morrone, 13o A.2d 
396, 44 N.J.Super. 305—Sabia *v. 
Sabia, 84 A.2d 559, 16 N.J.Super 
273. ' 

Pa—Grace v. Grace, 68 A.2d 197, 165 
PaSuper. 336—Darrall v. Dai^ll, 
63 A.2d 693, 164 Pa.Super. 113 — 
Ogram v. Ogram, 57 A.2d 577, 162 
PaSuper. 266—Hagen v. Hagen 49 
A.2d 193, 159 PaSuper. 539. 

Titter v. Titter, 29 DeLCo. 8— 
Schafer v. Schafer, Com.Pl. in 
Sch.Reg. 3. 

Vt.—Belville v. Belville, 45 A.2d 671. 
114 Vt. 404. 

W.Va—Cottle v. Cottle, 40 S.E 2d 
863, 129 W.Va 344. 

Affirmative defense of adultery see 
infra § 123 (4). 

Reorlminatlon 

M.C.—Taylor v. Taylor, 33 S.B.2d 492, 
225 N.C. 80. 

Pa.—^Brobst v. Brobst, 90 A.2d 820, 
171 Pa.Super. 499. 

Willful abandonment 

M. C.—Taylor v. Taylor, S3 S.E.2d 
492, 225 N.C. 80. 

Separation caused by plaintiff 

(1) In an action for divorce on 
ground of separation, defendant has 
burden of proving that separation 
was caused by plaintiff. 

Wyo.—Stinson v. Stinson, 250 P.2d 
83, 70 Wyo. 351—Dawson v, Daw¬ 
son, 177 P.2d 200, 62 Wyo. 619. 

(2) Separation as desertion see In¬ 
fra § 123 (6). 

axarital offense entitling defendant to 
divorce 

To bar a petitioning husband's 
right to relief, the defending wife 
must prove a marital offense on the 
part of her husband which would 
have entitled her to a divorce if she 
had asked for it. 

Tenn.—Schwalb v. Schwalb, 282 S.W. 
2d 661, 39 Tenn.App. 306. 

Effect of failure to call witnesses 
Defendant’s failure to call avail¬ 
able and valuable witnesses on vital 
points may seriously impair the in¬ 
tegrity of his defense. 

N. J.—Eberhard v. Eberhard, 78 A. 2 d 
664, 4 N.J. 536. 

Divorce decree as defense 
A wife sued by first husband for 
divorce on ground of her having re¬ 
married and having lived with sec¬ 
ond husband had burden of proving 
her defense that she had obtained 
Nevada divorce decree against first 
husband, that she was domiciled 
resident of Nevada at time of di¬ 
vorce, and that Nevada court had 
jurisdiction of her. 

N.T.—^Marcus v. Marcus, 90 N.Y.S.2d 
830, 194 Misc. 464. 
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or her apparent misconduct.39 

In the consideration of a divorce case, it has been 
said that the judicial mind starts with a stealthy 
presumption of fact in favor of the wife; and this 
because she has presumably more at stake in her 
marriage than the husband has,40 and that it is pre¬ 
sumed that she is innocent of improper conduct.41 

The court may assume that one spouse had a mari¬ 
tal duty to avoid provoking the other, when the lat¬ 
ter is shown to have been ill.42 

There is a presumption that a husband supports 
his wife when they are living together,43 but it may 
be rebutted by evidence to the contrary.44 

§ 123(2). - Marriage 

Plaintiff has the burden of showing a valid and exist¬ 
ing marriage. 

The burden is on plaintiff to show a valid and 
existing marriage ;45 but a marriage ceremony 
sometimes may be presumed from evidence of co¬ 
habitation and repute,46 and there is a strong pre¬ 


sumption supporting a finding in favor of the valid¬ 
ity of the marriage between the parties.46-5 

Plaintiff’s proof of a marriage of the parties 
shifts to defendant the burden of showing what, if 
an>thing, prevented the marriage ceremony from 
establishing the relationship of husband and wife 
between the parties, or later occurred to terminate 

such relationship.46.10 

WTien relied on as a ground for divorce, the bur¬ 
den is on plaintiff to prove the existence of a prior 
marriage between defendant and a third person ;47 
but where the marriage between the parties to the 
divorce action is attacked by defendant on the 
ground that plaintiff had a living undivorced spouse 
at the time of such marriage, the burden of proving 
that fact is on defendant ;48 and where defendant 
does not deny the allegation of the complaint that 
the parties to the action are married, a showing of a 
later purported second marriage of defendant does 
not cast on plaintiff the burden of showing that the 
first marriage had not been dissolved.49 


39. N.T.—^Romm v. Romm, 237 N. 
T.S. 52, 227 App.Dlv. 766. 

19 C.J. p 125 note 96. 

Justification for desertion see infra 
§ 123 (6). 

40. Iowa.—^Helmich v. Helmich, 201 
N.W. 798, 199 Iowa 267. 

41. Ky.—Grove v. Grove, 39 S.W.2d 
193, 239 Ky. 32. 

La.—^Vedross v. LaMoucheaux, 162 
So. 67, 182 La. 635—Hirtzler v. 
Hirtzler, 109 So. 604, 161 La. 823. 

42. La.—^McKoin v. McKoin, 121 So. 
182, 168 La. 32. 

43. Ga.—^Pepper v. Pepper, 152 S.B. 
103, 169 Ga. 832. 

44. Ga.—^Pepper v. Pepper, supra. 

45. Del.—^Petras v. Petras, 105 A. 
835, 7 Boyce 290. 

Pla.—Carretta v. Carretta, 58 So.2d 
439. 

Mass.—Levanosky v. Levanosky, 42 
N.E.2d 561, 311 Mass. 638. 

N.J.—Riehl v. Riehl, 137 A. 787. 101 
N.J.Eq. 16. 

N.T.—Fischer v. Fischer, 173 N.E. 
680, 254 N.T. 463. 

Dietrich v. Dietrich, 112 N.T.S. 
968, 128 App.Div. 664. 

Ohio.—Gatterdam v. Gatterdam, 85 
N.E.2d 526, 85 Ohio App. 29, appeal 
dismissed 86 N.E.2d 614, 151 Ohio 
St. 551. 

Pa.—^Dean v. Dean, 28 Pa.Dist. 377, 
14 Sch.Legr.Rec. 393, 32 Tork Legr- 
Bee. 150, 36 Lanc.L.Rev. 111. 
W.Va.—Kisla v. Kisla, 19 S.E.2d 609, 
124 W.Va. 220. 

Common-law marriaffe 

<1) Party seeking: divorce from 
common-law husband had burden of 
establishing facts essential to con¬ 
stitute valid common-law marriage. 


Okl.—^Maxfield v. Maxfield, 258 P.2d 
915. 

Tex.—Gray v. Gray, Civ.App., 286 S. 
W.2d 223. 

(2) The party seeking a divorce on 
the basis of alleged common-law 
marriage, denied by alleged spouse, 
has the burden of establishing a pri- 
ma facie common-law marriage, 
whereupon the burden shifts to al¬ 
leged spouse to prove the illegality 
of such marriage. 

Fla.—Carretta v. Carretta, 58 So.2d 
439. 

Action fox separation 

(1) Proof by plaintiff of a valid 
existing marriage between the par¬ 
ties is prerequisite to granting of 
judgment in action for separation. 
N.T.—McKendry v. McKendry, 114 N. 

T.S.2d 101, 280 App.Div. 440. 

Honig V. Honig, 43 N.T.S.2d 219, 
181 Misc. 251, reversed on other 
grounds 47 N.T.S.2d 623, 267 App. 
Div. 908, motion granted 59 N.E.2d 
444, 293 N.T. 866—Boslov v. Bos- 
lov, 31 N.T.S.2d 970, 177 Misc. 817, 
affirmed 36 N.T.S.2d 744, 264 App. 
Div. 943. 

Maloney v. Maloney, 22 N.T.S.2d 
334, affirmed 29 N.T.S.2d 419, 262 
App.Div. 936, affirmed 41 N.E. 2d 
934, 288 N.T. 632. 

(2) In action for separation pri¬ 
mary fact to be proved by plaintiff is 
an existing marriage between the 
parties. 

N.T.—In re Collis, 53 N.T.S.2d 316, 
184 Misc. 717—^Heusner v. Huesner, 
42 N.T.S.2d 850, 181 Misc. 1016— 
Schein v. Schein, 8 N.T.S.2d 463, 
169 Misc. 608. 

Sorrentino v, Sorrentino, 106 N. 
T.S.2d 328. 


(3) A wife suing for separation 
on ground of abandonment and deser¬ 
tion must prove existence of valid 
marriage between herself and her 
husband. 

N.T.—Cross V. Cross, 30 N.T.S.2d 533, 
177 Misc. 347. 

46. Wash.—Summerville v. Summer¬ 
ville, 72 P. 84, 31 Wash. 411. 

19 C.J. p 126 note 16 [a]. 

46.5 N.M.—^Ferret v. Ferret, 237 P. 

2d 594, 55 N.M. 565. 

Admission of marriage 

In wife’s action for divorce, where 
husband, in initial pleading, admit¬ 
ted marriage and interposed defense 
on other grounds and asked for relief 
essentially inconsistent with idea 
that she was in fact wife of anoth¬ 
er, it would be presumed that mar¬ 
riage was legal and that neither par¬ 
ty thereto became guilty of bigamy; 
and if either husband and wife had 
been previously married, there was 
additional presumption that former 
husband of wife was dead or they 
had been lawfully divorced. 

Ala.—^Davis v. Davis, 61 So. 2d 876, 
255 Ala. 488. 

46.10 Cal.—Gromeeko v. Gromeeko, 
242 P.2d 41, 110 C.A.2d 117. 

47. Ill.—^Harris v. Harris, 8 Ill.App. 
57. 

Pa.—Stymiest v. Stymiest, 4 Pa.Dist. 

305, 16 Pa.Co. 236. 

19 C.J. p 126 note 17. 

4a Okl.—^Puntka v. Puntka, 50 P.2d 
1092, 174 Okl. 517. 

49. N.M.—Tallent v. Tallent, 91 P.2d 
504, 43 N.M. 261. 
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§ 123(3). -Residence; Domicile 

Plaintiff must prove residence or domiciie in accord¬ 
ance with statutory requirements, but may be aided by 
presumptions In his favor. 

Residence can never be assumed in divorce cases, 
nor can it be established by agreement 5® the 
burden of proving residence rests on the party al¬ 
leging it.50 

Plaintiff must prove residence, domicile, or in¬ 


habitancy, in accordance with the statutory require¬ 
ments, in the state,5i or territory,5i-5 and county52 
in which suit is brought, and is not relieved of this 
burden, by the fact that defendant files a special plea 
to the jurisdiction ;53 but where defendant raises 
the issue of venue or jurisdiction by a plea in abate¬ 
ment, the burden of establishing the allegations of 
the plea rests on defendant.54 

In this connection, the rule is applied that the 
domicile of origin, or a domicile once established, is 


49.50 Fla.—^Fazio v. Fazio, 66 So. 2d 
297. 

Decree pro confesso 

In divorce action, jurisdiction can¬ 
not be assumed on decree pro confes¬ 
so. 

Fla.—Phillips v. Phillips, 1 So.2d 186, 
146 Fla. 311. 

50. Cal.—Catsiftes v. Catsiftes, 84 P. 
2d 258, 29 C.A.2d 207. 

Buie as to admission of allegation 
not applied 

In a divorce action, interest of 
state in continuance of marriage and 
specific prohibition of obtaining of a 
divorce by collusive agreement pre¬ 
cludes application of general rule 
that failure by way of answer to 
deny allegations of residence In com¬ 
plaint, or affirmative allegations in 
that regard by cross complaint, pre¬ 
clude Introduction of evidence as to 
residence, as admitting allegation of 
pleading. 

Cal.—Briksen v. Eriksen, 134 P.2d 
825, 57 C.A.2d 532. 

51. Cal.—Coleman v. Coleman, 138 P. 
362, 23 C.A. 423. 

Fla.—^Fazio v. Fazio, 66 So.2d 297— 
Mills V. Mills, 16 So.2d 763, 153 
Fla. 746—^Held v. Held, 10 So,2d 
129, 151 Fla. 583—Curley v. Curley, 
198 So. 684, 144 Fla. 728. 

Ga.—^Moody v. Moody, 22 S.E.2d 836, 
195 Ga. 13. 

Mich.—White v. White, 219 N.W. 693, 
242 Mich. 665. 

Miss.—^Price v. Price, 32 So.2d 124, 
202 Miss. 268. 

Mo.—^Hays v. Hays, 282 S.W. 67, 221 
Mo.App. 516. 

Nev.—^Lamb v. Lamb, 66 P.2d 872, 57 
Nev. 421. 

N'.Y.—^Jennings v. Jennings, 84 N.T. 

S.2d 511, 193 Misc. 805. 

Ohio.—Saalfeld v. Saalfeld, 89 N.E. 
2d 165, 86 Ohio App. 226. 

Boswell V. Boswell, 15 Ohio Supp. 
153. 

Pa.—Huston v. Huston, 197 A. 774, 
130 Pa.Super. 501—Abbott v. Ab¬ 
bott, 75 Pa.Super. 483. 

Goga V. Goga, 6 Pa.Dist. & Co. 
669, 40 Montg.Co. 74. 

Lambrecht v. Lambrecht, Com. 
PI., 4 Chest.Co. 446—Harriger v. 
Harriger, Com.Pl., 39 Erie Co. 43— 
Conrad v. Conrad, Com.Pl., 50 Lack. 
Jur. 122—^Pacenza v, Pacenza, 32 


Luz.Leg,Reg. 393—^Moore v. Moore, 
Com.Pl., 24 Wash.Co. 66, 83, 67 
York Leg.Hec. 189. 

R-L—Coone v. Coone, 59 A.2d 850, 74 

R. I. 232—^McCarthy v. McCarthy, 
122 A. 629, 45 R.I. 367. 

Tex.—^Postle v. Postle, Civ.App., 280 

S. W.2d 633—^Pettaway v. Pettaway, 
Civ.App., 177 S.W.2d 285. 

Wash.—^Maple v. Maple, 189 P.2d 976, 
29 Wash.2d 858. 

District of Columbia 
D.C.—Stewart v. Stewart. 185 F.2d 
436, 87 U.S.APP.D.C. 358. 

Motion to dismiss 

In wife's suit for divorce, wherein 
husband appeared specially and 
moved to dismiss suit on ground 
that wife was not a bona fide resident 
of state, burden was on wife of estab¬ 
lishing right to maintain suit before 
court could proceed to adjudicate 
the merits. 

Fla.—Aldrich v. Aldrich, 16 So.2d 47, 
153 Fla. 856. 

Persons in military service 

(1) In divorce suit, brought by 
husband in military service within 
state after effective date of act de¬ 
claring persons In such service pri- 
ma facie residents of state for pur¬ 
pose of maintaining chancery suits, 
complainant must prove his intent 
to change his domicile to state from 
state of his previous residence, but 
is aided by such presumption. 

Fla.—^Mllls V. Mills, 15 So.2d 763, 163 
Fla. 746. 

(2) In suit for divorce, one who 
came to the state as a member of the 
naval service had the burden of over¬ 
coming the legal presumption that 
he had not changed his domicile. 

La.—Walcup v. Honish, 28 So.2d 452, 
210 La. 843. 

(3) Presumption of domicile under 
provision of statute dealing with 
residence requirement for divorced 
persons serving in any military 
branch of the United States govern¬ 
ment, who have been continuously 
stationed in any military base or in¬ 
stallation in the state for one year 
shall be deemed residents in good 
faith, is conclusive. 

N.M.—Crownover v. Crownover, 274 
P.2d 127, 58 N.M. 597. 
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Action by nonresident against resi. 
dent 

Under statute, nonresident husband 
bringing action for divorce against 
resident wife was not required to 
prove or allege that he was a resi¬ 
dent of state when bill was filed or 
that he had been for twelve months 
preceding, and court had jurisdiction 
over husband by his submission to 
its jurisdiction by filing bill, and over 
wife who was personally served in 
state and appeared. 

Ala.—Gee v. Gee. 39 So.2d 406, 252 
Ala. 103. 

Failure held not Jurisdictional 
However, it has been held that 
the failure of either party to prove 
the qualifications as to inhabitancy 
or residency is not jurisdictional. 

Tex.—Yeater v. Yeater, Civ.App., 243 
S.W.2d 389. 

51.5 Hawaii.—Blackburn v. Black¬ 
burn, 41 Hawaii 37. 

52. Ill.—^Horix V. Horix, 256 Ill.App. 
436. 

Mich.—Lehman v. Lehman, 19 N.W. 

2d 602, 312 Mich. 102. 

Ohio.—Redrow v. Redrow, 114 N.E.2d 
293, 94 Ohio App. 38. 

Boswell V. Boswell, 15 Ohio Supp. 
153. 

Tex.—^Postle v. Postle, Civ.App., 280 
S.W.2d 633—Gladney v. Gladney, 
Civ.App., 24 S.W.2d 96. 

Defendant filing cross petition for 
divorce must prove required resi¬ 
dence in state and county in which 
suit is brought. 

Tex.—^Mansur v. Mansur, Civ.App., 21 
S.W.2d 38. 

19 C.J. p 125 note 94. 

53. Ga.—^Bellamy v. Bellamy, 199 S. 
E. 745, 187 Ga. 66. 

54. Mo.—Walton v. Walton, App., 6 
S.W.2d 1025. 

Tex.—Pippin v. Pippin, Civ.App., 193 
S.W.2d 236—Bateman v. Bateman, 
Civ.App., 188 S.W.2d 866, error dis¬ 
missed—Corpus Juris Secundum 
cited in Therwhanger v. Ther- 
whanger, Civ.App., 176 S.W.2d 704, 
705. 

W.Va.—Sutton v. Sutton, 36 S.E.2d 
608, 128 W.Va. 290. 
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presumed to continue, and one alleging that such a 
change has taken place has the burden of proof. 

The filing of a petition for a divorce raises a pre¬ 
sumption that petitioner is a bona fide resident of 
the state but this presumption may be over¬ 
come by proof offered by defendant, whereupon the 
burden of establishing a bona fide residence shifts 
to petitioner.54.15 So, the presumption, in the first 
instance, is that honesty prevails with respect to 
plaintiff’s bona fide residence in the state,54.20 and 
defendant alleging fraud in this respect has the 
burden of proving it.54.25 

Cross action. The fact that proof of the resi¬ 
dence of the spouse who initiates the divorce pro¬ 
ceedings is lacking does not defeat the jurisdiction 
of the court over the other spouse’s cross action for 
divorce, where there is satisfactory proof of the 


DIVORCE §§ 123(3)-123(4) 

residence of the latter spouse.54.30 

§ 123(4). - Adultery 

Adultery asserted as a ground for divorce must be 
proved by plaintiff; defendant has the burden of proving 
affirmative defenses. 

If plaintiff asserts adultery as a ground for di¬ 
vorce, he or she must prove the adultery.55 Except 
where the facts are such as to create a presumption 
of adultery,55.5 defendant is presumed to be inno¬ 
cent,56 and the mere failure to defend against an 
accusation of adultery is not a fact from which an 
inference of guilt may be drawn.57 

When the facts upon which the charge rests are 
established, the court will draw from them all such 
material and obvious inferences conveyed by them 
as are consistent with common experience.53 Where 


54.5 Ala.—^Richardson v. Richard¬ 
son, 63 So.2d 364, 258 Ala. 423. 
Hawaii.—Blackburn v. Blackburn, 41 
Hawaii 37. 

Ill.—Pry V. Fry, 76 N.E.2d 225, 332 
IlLApp. 484. 

PfiL—Chidester v. Chidester, 60 A.2d 
574, 163 Pa.Super. 194—Rosenberg 

V. Rosenberg, 60 A.2d 350, 163 Pa. 
Super. 138—^Alburger v. Alburger, 
10 A.2d 888, 138 Pa.Super. 339. 

Conrad v. Conrad, Com.Pl., 50 
Lack.Jur. 122. 

Presumptions and burden of proof 
as to continuance of domicile gen¬ 
erally see Domicile § 16. 

Wife’s domicile as that of husband 
Removal of wife to another state 
was, without more, insufficient to re¬ 
but presumption as to wife's domi¬ 
cile being that of her husband which 
was in Florida, and wife’s removal 
to another state did not make out a 
prima facie case of change of domicile 
reoLuiring dismissal of her bill for di¬ 
vorce on ground that she was not a 
bona fide or legal resident of Florida. 
Fla.—^McIntyre v. McIntyre, 53 So.2d 
824. 

54.10 Ark.—^Hart v. Hart, 265 S.W. 
2d 950, 223 Ark. 376. 

54.15 Ark.—^Hart v. Hart, supra. 

54.20 Iowa.—Snyder v. Snyder, 35 N. 

W. 2d 32, 240 Iowa 239. 

54.25 Iowa.—Snyder v. Snyder, su¬ 
pra. 

54.30 Cal.—^Rethers v. Rethers, 294 
P.2d 968, 140 C.A.2d 28. 

55. Ala.—^Box V. Box, 45 So.2d 157, 
253 Ala. 297. 

Cal.—^Johnston v. Johnston, 236 P.2d 
212, 106 C.A.2d 775. 

Del.—^Adkins v. Adkins, 190 A. 740, 
8 W.W.Harr. 314. 

Fla.—^Engebretsen v. Engebretsen, 11 
So.2d 322, 151 Fla. 372. 

La.—Clark v. Clark, 21 So.2d 758, 207 


La. 606—Gastrell v. Gastrell, 146 
So. 40. 176 La. 515. 

Md.—^Lickle v. Lickle, 52 A.2d 910, 
188 Md. 403—Stritmater v. Strit- 
mater, 49 A.2d 648, 187 Md. 699— 
Dunn v. Dunn, 29 A.2d 664, 181 
Md. 665—Renner v. Renner, 12 A. 
2d 195, 177 Md. 689, 127 A.L.R. 674 
—Sterling v. Sterling, 9 A.2d 214, 
177 Md. 683—Faulkner v. Faulk¬ 
ner, 4 A.2d 117, 176 Md. 692—Wild- 
man V. Wildman, 168 A. 701, 162 
Md. 697—Resh v. Resh, 144 A. 361, 
156 Md. 699—Lang v, Lang, 142 A. 
485, 155 Md. 464. 

Neb.—Dier v. Dier, 4 N.W.2d 731, 141 
Neb. 685. 

N.J,—^Eberhard v. Eberhard, 73 A.2d 
554, 4 N.J. 535. 

Judkins v. Judkins. 92 A.2d 120, 
22 N.J.Super. 516. 

W.Va.—Rohrbaugh v. Rohrbaugh, 68 
S.E.2d 361, 136 W.Va. 708. 

19 C.J. p 126 note 97. 

Cross bill 

(1) In divorce proceeding by wife, 
wherein husband filed cross bill for 
divorce on ground of adultery, bur¬ 
den of proving adultery was on hus¬ 
band. 

Ala.—^Rudicell v. Rudicell, 77 So.2d 
339, 262 Ala. 41. 

(2) Where husband filed cross bill 
for divorce on grounds of adultery 
and wife made general denial, cross 
bill and general denial put in issue 
the charge of adultery, with burden 
on husband to make proof thereof, 
and did not present situation where 
matters charged were within knowl¬ 
edge of wife so as to place on her the 
burden of overcoming a prima facie 
presumption. 

Ala.—^Holley v. Holley, 58 So.2d 783, 
257 Ala. 250. 

55.5 Pa.—Campbell v. Campbell, 137 
A.2d 830, 185 Pa.Super. 474. 
Particular facts 

Where wife lived in one room with 
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man, who was not her husband, and 
wife falsely declared to landlady that 
man was her brother, adultery would 
be presumed. 

Pa.—Campbell v. Campbell, supra. 

56. Md.—German v. German, 112 A. 
789, 137 Md. 424. 

Neb.—^Dier v. Dier, 4 N.W.2d 731, 141 
Neb. 685. 

Or.—Jenkins v. Jenkins, 204 P. 165, 
103 Or. 208. 

Tex.—^McCrary v. McCrary, Civ.App., 
230 S.W. 187. 

57. Del.—Adkins v. Adkins, 190 A. 
740, 8 W.W.Harr. 314. 

58. Md.—^Dunn v. Dunn, 29 A.2d 664, 
181 Md. 665—Fassett v. Fassett, 
121 A. 859, 143 Md. 35. 

Contiiiuaiice of illicit relations 

(1) Persons who have been co¬ 
habiting illicitly are presumed to 
continue their criminal intercourse 
so long as they live under the same 
roof, 

N.T.—Smith v. Smith, 4 Paige 432, 27 
Am.D. 75. 

(2) Cohabitation having begun 
meretriciously will be presumed to 
have so continued in the absence of 
clear proof of a subsequent mar¬ 
riage. 

N.Y.—Dietrich v. Dietrich, 112 N.Y. 
S. 968, 128 App.Div. 564. 

(3) However, the existence of an 
adulterous relation between a wife 
and a man other than her husband 
prior to the marriage raises no pre¬ 
sumption of its continuance subse¬ 
quent to the marriage. 

Ill.—^Razor v. Razor, 42 Ill.App. 504. 
Capacity to commit adultery 
The presumption of want of ca¬ 
pacity in a boy under fourteen years 
of age to commit adultery is not 
conclusive, and may be overcome by 
proof that he has reached the age 
of puberty. 
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such facts may import innocence, as well as guilt, 
they must be held to import innocence and even 
when they raise a presumption of adultery it may 
be rebutted by proper evidence.®® 

Where adultery has been alleged or established, 
the burden of proving affirmative defenses, such as 
connivance,insanity,®^ or recrimination,®2*5 rests 
on defendant. 

Adultery as defense. A defendant relying on the 
affirmative defense of adultery must prove it.®^*!® 
It has been held, however, that plaintiff is required 
to show absence of connivance where default is 
made by defendant.®^ 


§ 123(5). - Cruelty; Indignities 

A plaintiff seeking a divorce on the ground of crueity 
or personal indignities has the burden of proving the stat¬ 
utory elements thereof. 

In an action for divorce on the ground of cruelty, 
plaintiff must show conduct on the part of defend¬ 
ant amounting to cruelty and creating the condi¬ 
tions which the statutes make a ground for di¬ 
vorce.®^ Where acts of extreme cruelty are cor¬ 
roborated, it may be assumed that the uncor¬ 
roborated testimony of plaintiff as to other acts, not 
corroborated, is true.®® 

Likewise, a spouse suing for divorce on the 
ground of personal indignities has the burden of 


Pa.—Titter v. Titter. Com.Pl., 29 Del. 
Co. 8, modified on other grrounds 10 
A.2d 873, 138 Pa.Super. 55a. 
Nouaccess; presumption as to pa¬ 
ternity 

In divorce action on ground of 
adultery, fact that interval of three 
hundred one days of nonaccess so 
far exceeded normal period of gesta¬ 
tion as to make it impossible for 
husband to be child’s father had 
to be established by competent medi¬ 
cal proof and would not be presumed. 
N.J,—Bgnozzi v. Bgnozzi, 86 A.2d 
272. 17 N,J.Super. 433. 

Pailnre to interrogate accused party 
In wife's divorce suit, her failure, 
as witness, to deny categorically 
charges against her in husband’s 
reconventional demand for divorce 
on ground of adultery did not re¬ 
lieve him of burden of proving such 
charges, particularly where wife was 
never interrogated with respect to 
them. 

La.—Clark v. Clark, 21 So.2d 758, 207 
La. 606. 

59. Md.—^Thiess v. Thiess, 92 A, 
922, 124 Md. 292. 

N.J.—Smith V. Smith, 33 A.2d 684, 21 
N.J.Misc. 273. 

Or.—Corpus Juris cited in Jenkins v. 
Jenkins, 204 P. 165, 167, 103 Or, 
208. 

19 C.J. p 125 note 98. 

60. Cal.—^Bennett v. Bennett, 192 P. 
180, 48 C.A. 670. 

61. N.T.—^Rosenwasser v. Rosen- 
wasser, 179 N.T.S. 617, 110 Misc. 
38, reversed on other grounds 182 
N.T.S. 27, 191 App.Div. 715. 

Farace v. Parace, 1 N.T.Civ.Proc. 
419, 61 How.Pr. 61. 

62. N.T.—^Laudo v. Laudo, 177 N. 
T.S. 396, 188 App.Div. 699. 

62.5 Pa.—Newman v. Newman, 85 A. 
2d 613, 170 Pa.Super. 238—Isaacs v. 
Isaacs, 27 A.2d 531, 149 Pa.Super. 
608. 

62.10 Ill.—^Kunstmann v. Kunst- 
mann, 77 N.E.2d 888, 333 Ill.App. 
653. 

N.C.—Taylor v. Taylor, 33 S.B.2d 492, 
225 N.C. 80. 


Pa.—^Newman v. Newman, 85 A.2d 
613, 170 Pa.Super. 238—Isaacs v. 
Isaacs, 27 A.2d 531, 149 Pa.Super. 
508. 

Proof of affirmative defenses gen¬ 
erally see supra 4 123(1). 

63- N.T.—^Ivison v. Ivison, 61 N.T. 
S. 118, 29 Misc. 240, affirmed 141 
N.T.S. 1111, 156 App.Div. 913. 

19 C.J. p 127 note 19. 

64. Ala.—Rudicell v. Rudicell, 77 
So.2d 339, 262 Ala. 41—^Hammon v. 
Hammon, 48 So.2d 202, 254 Ala. 
287—Apperson v. Apperson, 115 So. 
229, 217 Ala. 157. 

Iowa.—Siverson v. Siverson, 251 N. 

W. 653, 217 Iowa 1167. 

Md.—Schofer v. Schofer, 62 A.2d 565, 
197 Md. 549—Garrett v. Garrett, 47 
A.2d 609, 186 Md. 697—Collier v. 
Collier, 32 A.2d 469, 182 Md. 82. 
Mass.—^Vergnani v. Vergnani, 75 N.E. 
2d 499, 321 Mass. 703—^Harrington 
V. Harrington, 150 N.E. 296, 254 
Mass. 506. 

Mont.—^Afgenbright v. Argenbright, 
101 P.2d 62, no Mont. 379. 

Neb.—Schmidt v. Schmidt, 234 N.W. 
402, 120 Neb. 596. 

N.T.—Shearer v. Shearer, 78 N.T.S. 
2d 337. 

Pa.—^Presser v. Presser, 49 Pa.Dist. 
& Co. 44, 25 Erie Co. 281. 

Hoffman v. Hoffman, Com.Pl., 31 
Del.Co. 134—^Naro v. Naro, Com. 
PI., 48 Lack.Jur. 36—^Drumm v. 
Drumm, Com.Pl., 48 Lanc.L.Rev. 
555—^Hunsicker v. Hunsicker, Com. 
PL, 21 Leh,L.J. 171—Rue v. Rue, 
Com.Pl., 62 Montg.Co. 145, 60 Tork 
Leg.Rec. 67. 

Wash.—^Detjen v. Detjen, 244 P.2d 
238, 40 Wash.2d 479. 

W.Va.—^Hessel v. Kessel, 46 S.E.2d 
792, 131 W.Va. 239—Cochran v. 
Cochran, 44 S.E.2d 828, 130 W.Va. 
605—Schutte v. Schutte, 111 S.B. 
840, 90 W.Va. 787. 

Extreme cruelty 

Cal.—^Priest v. Priest, 202 P.2d 561, 
90 C.A.2d 185. 

Iowa.—Gemricher v. Gemricher, 300 
.N.W. 517, 230 Iowa 1212. 
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Mont.—^Boggs V. Boggs, 177 P.2d 869 
119 Mont. 540. 

N.J.—Bgnozzi v. Egnozzi, 86 A.2d 
272. 17 N.J.Super. 433. 

R.L—Lister v. Lister, 106 A.2d 258 
82 R.I. 93. 

Intolerable cruelty 
Conn.—^Bloomfield v. Bloomfield, 135 
A.2d 736, 144 Conn. 568—^Augur v. 
Augur, 49 A.2d 665, 133 Conn. 211— 
Mercer v. Mercer, 39 A.2d 879, 131 
Conn. 352. 

Cross complaint 

Cal.—Garten v. Garten, 295 P.2d 23 
140 C.A.2d 489. 

Malevolent motive or intent 

(1) Injured party need not prove 
that course of conduct of spouse was 
inspired by malevolent motives, in 
order to establish extreme mental 
cruelty as ground for divorce. 
Cal.—Keener v. Keener, 116 P.2d 1, 

18 C.2d 442. 

Hill V. Hill, 187 P.2d 28, 82 C.A. 
2d 682. 

(2) To establish cruel and abusive 
treatment as ground for divorce, it is 
not necessary to prove that libelee 
had a malevolent intent to cause in¬ 
jury to body or to health of libellant, 
it being sufficient to prove that such 
was natural conseguence of libellee’s 
conduct and that harm resulted or 
was reasonably likely to result there¬ 
from. 

Mass.—^Mooney v. Mooney, 58 N.E. 2d 
748, 317 Mass. 433—^Rudnick v. 
Rudnick, 192 N.E. 501, 288 Mass. 
256. 

'Necessity of evidence as to effect of 
episode 

In divorce action, throwing of 
brick by defendant wife at husband 
was material evidence as to wife’s 
cruelty, and it was not necessary for 
husband to produce additional evi¬ 
dence as to effect that brick throw¬ 
ing episode had on him. 

Cal.—Piper v. Piper. 279 P.2d 770, 
130 C.A.2d 727. 

65. N.J.—Wallace v. Wallace 164 
A. 565, 112 N.J.E(i. 292. 
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proving the statutory elements of that ground,65-5 
and of proving that he or she is an innocent, as well 
as the injured, party.®®-!® 

The effect of inhuman treatment, as endangering, 
or affecting injuriously, the health or life of the 
spouse must be established,®®-!® and not left to in¬ 
ference or presumption ;66-20 but it has been said 
that in some instances it might be diflScult to pinpoint 
mental cruelty and inferences may be allowed.®®-*® 

Where one spouse communicates a venereal dis¬ 
ease to the other, the knowledge on the part of the 
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offending spouse, of the condition and of the dan 
ger of infection, will be presumed.®^ 

§ 123(6). - Desertion 

A plaintiff seeking a divorce for desertion has the 
burden of proving it, and aii the statutory requisites. 
Authorities differ as to whether defendant must prove 
Justification or piaintiff must prove the absence thereof. 

A plaintiff seeking to obtain a divorce on the 
ground of desertion or abandonment has the burden 
of proving it,67 and all such requisites as may be im- 


65.5 Ark.—Settles v. Settles, 195 S. 

W.2d 59, 210 Ark. 242. 

Mo.—O’Donnell v. O’Donnell, App., 216 
S.W.2d 764—^Patterson v. Patter¬ 
son, App., 215 S.W.2d 761—Haus- 
halter v. Haushalter, App., 197 S. 
W.2d 703. 

N.C.—^Lawrence v. Lawrence, 39 S.B. 

2d 807, 226 N.C. 624. 

Pa.—Braun v. Braun, 142 A.2d 361, 
186 Pa. Super. 260—^Buckley v. 

Buckley, 135 A.2d 791, 184 Pa- 
Super. 465—Olbum v. Olbum, 128 
A.2d 125, 183 Pa.Super. 5—^Faszc- 
zewski V. Faszczewski, 126 A.2d 
773, 182 Pa.Super. 295—^Paterson v. 
Paterson, 116 A.2d 919, 178 Pa- 
Super. 616—^Vergoni v. Vergoni, 107 
A.2d 144, 175 Pa.Super. 522—^Matov- 
clk V. Matoveik, 98 A.2d 238, 173 
Pa.Super. 267—Coon v. Coon, 95 
A.2d 344, 173 Pa-Super. 60—^Politylo 
V. Politylo, 95 A.2d 241, 173 Pa. 
Super. 223—^Duhme v. Duhme, 78 
A.2d 44, 168 Pa.Super. 406—^Monaco 
V. Monaco, 60 A.2d 620, 160 Pa- 
Super. 117—Castner v. Castner, 48 
A.2d 117, 159 Pa.Super. 387— 

Welsh V. Welsh, 16 A2d 672, 142 
Pa. Super. 421. 

Presser v. Presser, 49 Pa.Dist. 
& Co. 44, 25 Erie Co. 281. 

Landefeld v. Landefeld, Com.Pl., 
18 Beaver 239—Topp v. Topp, Com. 
PI., 17 Beaver 198—Colona v. Colo- 
na, Com.Pl., 5 ChestCo. 60—^Reever 
V. Reever, Com.Pl., 3 Cumb.L.J. 
126—Hoffman v. Hoffman, Com.Pl., 
31 Del.Co. 134—Naro v. Naro, Com. 
PI., 48 Lack.Jur. 36—^Drumm v. 
Drumm, Com.Pl., 48 Lanc.Rev. 665 
—Ryba v. Ryba, Com.Pl., 21 Leh. 
L.J. 325—Hunsicker v. Hunsicker, 
Com.Pl., 21 Leh.L.J. 171—Terrace 
v. Terrace, Com.Pl., 38 Luz.Leg. 
Reg. 203—^Mondics v. Mondics, 
Com.Pl., 93 Pittsb.Leg.J. 41. 

Wash.—^Detjen v. Detjen, 244 P.2d 
238, 40 Wash.2d 479. 

ZhferaiLce from dlscontimiaiice of ac¬ 
tion 

Where husband discontinued action 
for divorce after his wife had en¬ 
tered an appearance and evidenced an 
intention of contesting his right to 
a decree, the Inference in an action 
commenced more than seventeen 
years after the alleged Indignities 
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of which he complained was that 
he lacked confidence in his ability 
to obtain a divorce in an action con¬ 
tested by his wife while the inci¬ 
dents of their married life were 
fresh in the minds of both of them. 
Pa.—Garroway v. Garroway, 65 A.2d 
414, 361 Pa. 464. 

65.10 Mo.—^Eikermann v. Eiker- 
mann, App., 283 S.W.2d 391— 
O’Donnell v. O’Donnell, App., 216 
S.W.2d 764—^Patterson v. Patter¬ 
son, App., 215 S.W.2d 761—Haus¬ 
halter V. Haushalter, App., 197 S. 
W.2d 703—^Bevier v. Bevier, App., 
132 S.W.2d 1044. 

Pa.—^Buckley v. Buckley, 135 A.2d 
791, 184 Pa.Super. 465—Paszczew- 
ski V. Faszczewski, 126 A. 773, 
182 Pa.Super. 295—^Paterson v. Pat¬ 
erson, 115 A.2d 919, 178 Pa.Super. 
616—^Vergoni v. Vergoni, 107 A.2d 
144, 176 Pa.Super. 522—Matoveik 
V. Matoveik, 98 A.2d 238, 173 Pa. 
Super. 267—^Politylo v. Politylo, 95 
A.2d 241, 173 Pa.Super. 223. 

Landefeld v. Landefeld, Com.Pl., 
18 Beaver 239—^Hines v. Hines, 
Com.Pl., 70 Dauph.Co. 366—Chat- 
terton v. Chatterton, Com.Pl., 31 
Erie Co. 85—^Naro v. Naro, Com. 
PI., 48 Lack.Jur. 36—^Terrace v. 
Terrace, Com.Pl., 38 Luz.Leg.Reg. 
203. 

Plaintiff as innocent party generally 
see supra § 123(1). 

Proof not regnirad for divorce a 
meusa et thoro 

Pa.—Colin v, Colin, 124 A.2d 184, 
181 Pa.Super. 664. 

65.15 Iowa.—Wilson v. Wilson, 68 
N.W.2d 904, 246 Iowa 792—Weath- 
erill V. Weatherill, 25 N.W.2d 336, 
238 Iowa 169. 

65.20 Iowa.—Wilson v. Wilson, 68 
N.W.2d 904, 246 Iowa 792. 

65.25 Colo.—Carroll v. Carroll, 311 
P.2d 709, 135 Colo. 379. 

66 . N.J.—Gartner v. Gartner, 156 
A. 673, 109 N.J.Eq. 112—Danielly 
V. Danielly, 118 A. 335, 93 N.J.Eq. 
556. 

67. Ala.—Gross v. Gross, 89 So.2d 
737, 265 Ala. 58. 

Cal.—Ingraham v. Ingraham, 181 P. 
234, 40 C.A. 678. 
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Hawaii.—^Kiakona v. Kiakona, 36 
Hawaii 49. 

Ill.—^Alexander v. Alexander, 143 N. 
E.2d 65, 14 Ill.App.2d 110—Math¬ 
ews V. Mathews, 227 Ill.App. 465. 
Iowa.—Carr v. Carr, 225 N.W. 948, 
209 Iowa 160. 

Ky.—Booth V. Booth, 271 S.W. 664, 
208 Ky. 585. 

Md.—^Mowrer v. Mowrer, 121 A.2d 
185. 209 Md. 413—Harp v. Harp. 
84 A.2d 895. 198 Md. 485—Schofer 
V. Schofer, 62 A.2d 565, 197 Md. 
549—^Kelsey v. Kelsey, 46 A.2d 627, 
186 Md. 324—^Jones v. Jones, 46 
A.2d 617, 186 Md. 312—Wysocki v. 
Wysocki, 42 A.2d 909, 185 Md. 38 
—Kline v. Kline. 182 A 329, 169 
Md. 708—Owings v. Owings, 128 
A 748, 148 Md. 124. 

Mass.—Goren v. Goren, 37 N.B.2d 
987, 310 Mass. 284. 

Mich.—Miller v. Miller, 235 N.W. 
221, 253 Mich. 463. 

N.J.—^Franklin v. Franklin, 52 A.2d 
841, 140 N.J.Eq. 127—Henderson v. 
Henderson, 35 .A2d 686, 134 N.J. 
Eg. 363—Sheeran v. Sheeran, 169 
A. 871, 116 N.J.Eq. 75—Gordon v. 
Gordon, 105 A 242, 89 N.J.Bq. 635. 
N.Y.—Thalassinos v. Thalassinos, 
77 N.T.S.2d 311, affirmed 81 N.T. 
S.2d 155, 274 App.Div. 807, reargu¬ 
ment and appeal denied 83 N.T.S. 
2d 798, 274 App.Div. 902. 

Pa.—Lee v. Lee, 137 A.2d 827, 185 Pa- 
Super. 252—Sfakianakis v. Sfaki- 
anakis, 127 A.2d 746, 183 Pa.Super. 
87—^Tatem v. Tatem, 64 A2d 514, 
164 Pa.Super. 307—^D* Alfonso v. 
D’Alfonso, 10 A2d 808, 138 Pa- 
Super. 378. 

Dean v. Dean, 28 Pa.Dist. 377, 
14 Sch.Leg.Rec. 393, 32 York Leg. 
Rec. 150, 36 Lanc.L.Rev. 111. 

Wolfe V. Wolfe, Com.Pl., 1 Leba¬ 
non 107—Champ v. Champ, Com. 
PI., 38 Luz.Leg.Reg. 205—^Meehan 
V. Meehan, Com.Pl., 28 North.Co. 
101—^Henrich v Henrich, Com.Pl., 
89 Pittsb.Leg.J. 402—^Ruggeri v. 
Ruggeri, 22 West.L.J. 287. 

19 C.J. p 126 note 4. 

Constractlve desertion 
(1) Generally. 

Md.—Schwartzman v. Schwartzman, 
102 A2d 810, 204 Md. 125—Lent 
V. Lent, 96 A2d 14, 202 Md. 240. 
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posed by statute,as that it was willful,67.10 ^ill- sonable cause,66.io or deliberate and final,66.i5 that 
ful and malicious,68 willful and obstinate,69 without it was without plaintiff’s consent,70 and that it con- 
reasonable cause,69-5 willful and without any rea- tinned during all of the statutory period.71 


S.C.—^Machado v. Machado, 66 S.E.2d 

629, 220 S.C. 90. 

(2) Plaintiff who sought divorce 
on ground of constructive desertion 
by extreme cruelty had burden of 
establishing, by proof and sufficient 
corroboration, not only the marriage 
and requisite residence, but also the 
cause of action Itself. 

N.J.—Gilbert v. Gilbert, 94 A.2d 863, 

24 N.J.Super. 473. 

(3) In order to establish so-called 
“constructive desertion” as ground 
for divorce, innocent spouse must 
show that he or she was willfully 
and maliciously put out of common 
habitation by force or justifiable 
fear of immediate bodily harm or 
locked out against the will, or with¬ 
out the consent, of innocent spouse, 
and that such condition was persisted 
in for two years. 

Pa.—^Reiter v. Reiter, 48 A.2d 66, 159 

Pa.Super. 344. 

Sashaad’s offer of domicile or habita¬ 
tion. 

(1) In suit for divorce on ground 
of desertion, plaintiff husband had 
burden of proving allegation that in 
good faith he offered to provide a 
separate domicile for himself and 
his wife and that wife refused to 
leave her parents. 

Md.—^Buttion v. Buttion, 65 A.2d 839, 

189 Md. 305. 

(2) Parties never having lived to¬ 
gether, husband seeking divorce on 
ground of desertion had burden of 
proving that he had made bona fide 
offer to wife to come and live with 
him in suitable habitation and that 
she had refused to do so. 

Pa.—Lee v. Lee, 137 A.2d 827, 185 Pa. 

Super. 252. 

Znsanity 

(1) A person of unsound mind is 
presumed incapable of intent to de¬ 
sert spouse. 

Iowa.—Carr v. Carr, 225 N.W. 948, 

209 Iowa 160. 

(2) Therefore, where the defend¬ 
ant in a divorce action has been duly 
adjudged insane, the burden is on 
plaintiff to show that defendant was 
mentally capable of intent to desert. 
Iowa.—Carr v. Carr, supra. 

(3) Where wife deserted husband 
more than seven years prior to her 
commitment to mental hospital, 
where she remained little more than 
two years, it was legitimate presump¬ 
tion that her determination to desert 
husband was voluntary act commit¬ 
ted while she was mentally compe¬ 
tent. 

N.D.—Harrison v. Harrison, 76 N.W. 

2d 906. i 


67.5 Pa.—Tatem v. Tatem, 64 A. 2d 
514, 164 Pa.Super. 307. 

67.10 Pa.—Champ v. Champ, Com. 

PL, 38 Luz.Leg.Reg. 205. 

Va.—Owens v. Owens, 90 S.E.2d 776, 
197 Va. 681. 

68 . Pa.—Lee v. Lee, 137 A.2d 827, 
185 Pa.Super. 252—Sfakianakis v. 
Sfakianakis, 127 A.2d 746, 183 Pa. 
Super. 87—Mumma v. Mumma, 82 
A.2d 274, 169 Pa.Super. 221—Zie- 
genfus V. Ziegenfus, 49 A.2d 275, 
159 Pa.Super. 521. 

Mann v. Mann, 14 Pa.Dist. & Co. 
303, 22 Berks Co. 160, 44 York Leg. 
Hec. 59. 

Jones V. Jones, 30 Pa.Dist. 94, 34 
York Leg.Rec. 174, 15 LeLCo. 256— 
Dean v. Dean, 28 Pa.Dist. 377, 14 
Sch.Leg.Rec. 393, 32 York Leg.Rec. 
160, 36 Lanc.L.Rev. 111. 

Valentine v. Valentine, Com.Pl., 

32 Del.Co. 472—Swisher v. Swisher, 
Com.Pl.. 31 DeLCo. 375—Wolford 
V. Wolford, Com.Pl., 31 Del.Co. 371 
—Obidinski v. Obidinski, Com.Pl., 
49 Lack.Jur. 86—^Hombeck v. Horn- 
beck, Com.Pl., 47 Lack.Jur. 25— 
Weida v. Weida, Com.Pl., 21 Leh. 
L.J. 92—Jarema v. Jarema, Com. 
PL, 30 North.Co. 40—^Meehan v. 
Meehan, Com.PL, 28 North.Co. 101 
—Henrich v. Henrich, Com.Pl., 89 
Plttsb.Leg.J. 402. 

19 C.J. p 126 note 7- 

69. Fla.—Field v. Field, 68 So.2d 
376—^Baptist v. Baptist, 178 So. 846, 
130 Fla. 702. 

N.J,—Budrick v. Budrick, 71 A.2d 
145, 6 N.J.Super. 247. 

Tucker v. Tucker, 61 A.2d 303, 
142 N.J.Eq. 687—Glenn v. Glenn, 
61 A.2d 41, 142 N.J.Eq. 626—Mini- 
chello V. Minichello, 51 A.2d 210, 
139 N.J.Eq. 464—^Venere v. Venere, 
45 A.2d 794, 137 N.J.Eq. 526—Hen¬ 
derson V, Henderson, 35 A.2d 686, 
134 N.J.Eq. 363—McKee v. McKee, 
151 A. 620, 107 N.J.Bq. 1—Verro v. 
Verro, 145 A. 733, 104 N.J.Eq. 364. 
19 C.J. p 126 note 9. 

Refusal to engage in sexual Inter¬ 
course 

In action for divorce on ground of 
desertion because of husband’s al¬ 
leged willful and obstinate refusal to 
engage in sexual intercourse, wife 
had burden of proving that such re¬ 
fusal was continued, willful, and ob¬ 
stinate. 

N.J.—Crowell v. Crowell, 110 A.2d 57, 

33 N.J.Super. 272. 

Presumption from other divorce suit 
Presumption of lack of obstinacy 
arising by reason of wife’s foreign 
suit for divorce, on ground of adul¬ 
tery, wherein husband counterclaimed 
for similar relief, was not conclu¬ 
sive; and, on record presented in 
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husband’s subsequent New Jersey 
divorce suit, it could be found that 
such presumption had been rebutted, 
that wife had in fact been obstinate 
in her desertion of husband, and that 
he had really wanted her to live with 
him, notwithstanding his counter¬ 
claim in the foreign suit. 

N.J.—Gosschalk v. Gosschalk, 138 A. 

2d 774, 48 N.J.Super. 566. 

69.5 Ill.—Matteis v. Matteis, 66 N. 

E.2d 323, 328 Ill.App. 589. 

Mo.—Campbell v. Campbell, App., 281 
S.W.2d 314. 

Pa.—Valentine v. Valentine, Com.Pl., 
32 DeLCo. 472—Swisher v. Swish¬ 
er, Com.PL, 31 DeLCo. 376—Weida 
V. Weida, Com.PL, 21 Leh.L.J. 92 
—^Meehan v. Meehan, Com.Pl., 28 
North.Co. 101—Henrich v. Henrich, 
Com.Pl., 89 Pittsb.Leg.J. 402. 

69.10 Ill.—Stroik v. Stroik, 70 N.B. 

2d 91, 329 IlLApp. 647. 

69.15 Mo.—^Harp v. Harp, 84 A. 2d 
895, 198 Mo. 485. 

Intention to desert must be shown. 
Md.—Schofer v. Schofer, 62 A.2d 665, 
197 Md. 549. 

Intention not to resume cohabita¬ 
tion must be shown. 

Mo.—Campbell v. Campbell, App., 281 
S.W.2d 314. 

70. See infra this section. 

71. Ark.—Bockman v. Bookman, 151 
S.W.2d 99, 202 Ark. 585. 

Fla.—Field v. Field, 68 So.2d 376— 
Baptist V. Baptist, 178 So. 846, 130 
Fla. 702. 

Ill.—^Matteis v. Matteis, 66 N.B.2d 
323, 328 IlLApp. 589. 

Iowa.—Carr v. Carr, 226 N.W. 948, 
209 Iowa 160. 

Mo.—^Harp v. Harp, 84 A.2d 895, 198 
Mo. 485. 

Campbell v. Campbell, App., 281 
S.W.2d 314. 

N.J.—Crowell v. Crowell, 110 A.2d 
57, 33 N.J.Super. 272—Budrick v. 
Budrick, 71 A.2d 145, 6 N.J.Super. 
247. 

Tucker v. Tucker, 61 A.2d 303, 
142 N.J.Eq. 687—Glenn v. Glenn, 
61 A.2d 41, 142 N.J.Eq. 625—Mc¬ 
Kee V. McKee, 151 A. 620, 107 N.J. 
Eq. 1—^Verro v. Verro, 145 A. 733, 
104 N.J.Eq. 364—Orens v. Orens, 
102 A. 436, 88 N.J.Eq, 29. 

Pa.—Sfakianakis v. Sfakianakis, 127 
A.2d 746, 183 Pa.Super. 87—^Mum- 
ma v. Mumma, 82 A.2d 274, 169 Pa. 
Super. 221—^Ziegenfus v. Ziegenfus, 
49 A.2d 276, 169 Pa.Super. 521— 
Kurniker v. Kurniker, 54 Pa.Super. 
196. 

Dean v. Dean, 28 Pa.Dist. 377, 14 
Sch.Leg.Rec. 393, 32 York Leg.Rec. 
150, 36 Lanc.L.Rev. 111. 

Valentine v. Valentine, Com.Pl., 
32 DeLCo. 472—Swisher v. Swish- 
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Plaintiff has been required to prove that the 
desertion was without justification's or excuse,72.5 
and that it was without his consent72.i0 or encour¬ 


agement,7 2.15 or against his wilL72.20 Under other 
authorities, the burden rests on defendant, once de¬ 
sertion has been established, to show justification,72 


er, Com.Pl., 31 Del.Co. 375—^Horn- 
beck V. Hornbeck^ Com.Pl., 47 Lack. 
Jur. 25—^Meehan v. Meehan, Com. 
PI., 28 North.Co. 101—^Henrich v. 
Henrlch, Com.Pl., 89 Pittsb.Leg.J. 
402. 

Offer of reconciUatlon 
Where husband sought to defeat 
wife’s right to divorce on ground 
that desertion had not been persisted 
in for two years, he must show a 
bona fide offer of reconciliation made 
in good faith, within two years after 
the desertion and pursuant to a sin¬ 
cere desire to return to his wife and 
resume marital relations. 

Pa.—Carr v. Carr, 60 A.2d 517, 160 
Pa. Super. 124. 

Effect of deserter’s suit for divorce 
Wife's suit for divorce on ground 
of indignities did not arrest running 
of statutory period of her desertion 
so as to preclude husband from 
thereafter suing for divorce on 
ground of desertion, where wife did 
not sustain burden of proving that 
her suit was begun and prosecuted 
in good faith. 

Mo.—Glenn v. Glenn, App., 192 S.W. 
2d 629. 

Fresumptiou from filing of libel 
The filing of a libel for divorce on 
ground of desertion, which libel was 
subsequently dismissed for inaction, 
did not raise a conclusive presump¬ 
tion that libelant was no longer will¬ 
ing to live with libellee, so that de¬ 
sertion relied on in second libel could 
not be found to have continued for 
requisite time prior to its filing. 
Mass.—^Delgreco v. Delgreco, 79 N.B. 
2d 185, 322 Mass. 706. 

72. D.C.—Shirley v. Shirley, Mun. 
App., 138 A.2d 392. 

Hawaii.—^Kiakona v. Kiakona, 36 Ha¬ 
waii 49. 

Ill.—Lyons v. Lyons, 231 Ill.App. 
568. 

Iowa.—Carr v. Carr, 225 H.W. 948, 
209 Iowa 160. 

Ky.—Watkins v. Watkins, 259 S.W. 
20, 202 Ky. 141—^Manning v. Man¬ 
ning, 221 S.W. 622, 188 Ky. 140. 
Mich.—^Miller v. Miller, 235 N.W. 
221, 253 Mich. 463. 

Va.—Owens v. Owens, 90 S.E.2d 776, 
197 Va. 681. 

19 C.J. p 80 note 76 [a], p 126 note 6. 

Change of domicile 
Where a husband seeks a divorce 
because of the refusal of his wife 
to follow him to a new abode, he 
must affirmatively show that the new 
domicile selected by him is a rea¬ 
sonable place of abode, since no pre¬ 
sumption in that respect is indulged 
in his favor. 

Cal.—Alves v. Alves, 14 P.2d 678, 126 


C.A. 260—Bibb v. Bibb, 179 P. 214, 
39 C.A. 406. 

72.5 Va.—Owens v. Owens, 90 S.E. 
2d 776, 197 Va. 681. 

72.10 D.C.—Shirley v. Shirley, Mun. 
App., 138 A.2d 392. 

Iowa.—Carr v. Carr, 225 N.W. 948, 209 
Iowa 160. 

Mich.—Miller v. Miller, 235 N.W. 221, 
253 Mich. 463. 

Mo.—Campbell v. Campbell, App., 281 
S.W.2d 314. 

Pa.—^Mumma v. Mumma, 82 A.2d 274, 
169 Pa.Super. 221—Ziegenfus v. 
Ziegenfus, 49 A.2d 276, 159 Pa.Su¬ 
per. 521. 

Dean v. Dean, 28 Pa.Dist. 377, 14 
Sch.Leg.Rec. 393, 32 York Leg.Rec. 
150, 36 Lanc.L.Rev. 111. 

Wolford V. Wolford, Com.Pl., 31 
Del.Co. 371—Obidinski v. Obidinski, 
Com.Pl., 49 Lack.Jur. 86. 

W.Va.—^Hamilton v. Hamilton, 105 S. 

E. 771, 87 W.Va. 634. 

19 C.J. p 126 note 5. 

Conduct raising presumption of con¬ 
sent 

(1) A separation will be presumed 
to have been intended by a spouse 
whose conduct is such as would nat¬ 
urally cause a separation. 

W.Va.—^Roberts v. Roberts, 150 S.B. 
231, 108 W.Va. 71—Horkheimer v. 
Horkheimer, 146 S.E. 614, 106 W. 
Va. 634. 

(2) Where a husband heedlessly 
imposes on his wife in selecting a 
place of abode or otherwise, causing 
her mental distress, so that her health 
is impaired to such an extent that a 
separation results as the natural 
consequence, the husband will be pre¬ 
sumed to have intended a separation 
and will be charged therewith, 

W.Va.—^Harbert v. Harbert, 11 S.E.2d 

748, 122 W.Va. 603. 

(3) There is a rebuttable presump¬ 
tion that a spouse who commences 
a suit for divorce consents to the ab¬ 
sence of the other spouse from the 
time of the commencement of the 
suit. 

N.J.—^Jacobs V. Jacobs, 135 A. 792, 
100 N.J.Eq. 482—Cook v. Cook, 128 
A. 424, 97 N.J.Eq. 264. 

72.15 Pa.—^Mumma v. Mumma, 82 A. 
2d 274, 169 Pa.Super. 221—Ziegen¬ 
fus V. Ziegenfus, 49 A.2d 275, 159 
Pa.Super. 521. 

72.20 Ill.—^Matteis v. Mattels, 66 N. 
E.2d 323, 328 IlLApp. 589. 

73. Md.—^Hyatt v. Hyatt, 196 A. 317, 
173 Md. 693—^Roberts v. Roberts, 
164 A. 95, 160 Md. 513. 

N.J.—^Wurth V. Wurth, Ch., 104 A. 
644. 

Pa.—^Zirpoli v. Zirpoli, 138 A.2d 295, 
186 Pa.Super. 378—^Schrock v. 
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Schrock, 57 A.2d 601, 162 Pa.Super. 
362—Urbaczewskl v. Urbaczewski, 
45 A2d 925, 158 Pa.Super. 614— 
Knapp V. Knapp, 33 A.2d 88, 152 Pa. 
Super. 412—^Doman v. Doman, 30 A. 
2d 677, 151 Pa.Super. 586—^Andrew 
V. Andrew, 17 A.2d 673, 143 Pa.Su- 
per. 68—Grier v. Grier, 17 A.2d 655, 
143 Pa.Super. 463—Thomas v. 
Thomas, 1 A.2d 686, 133 Pa.Super. 
12—^Irwin v. Irwin, 200 A. 220, 131 
Pa.Super. 321—^Franks v. Franks. 
196 A. 578, 129 Pa.Super. 487—Secor 
V. Secor, 191 A. 647, 126 Pa.Super. 
561—^Laterza v. Laterza, 188 A. 89, 
124 Pa.Super. 103—^Bonomo v. Bon- 
omo, 187 A, 222, 123 Pa.Super. 451 
—Sloan V. Sloan, 186 A. 219, 122 
Pa.Super. 238—^Mertz v. Mertz, 180 
A. 708, 119 Pa.Super. 538—Lyons v. 
Lyons, 176 A. 792, 116 Pa.Super. 
385—Thomas v. Thomas, 96 Pa.Su¬ 
per. 258. 

Clements v. Clements, 21 Pa.Dist. 
& Co. 661. 

Calhoun v. Calhoun, Com.Pl., 16 
Beaver 118—^Hanneuse v. Hanneuse, 
Com.Pl., 16 Cambria 98—Barrick 
V. Barrick, Com.Pl., 3 Cumb.Co. 141 
—^Nichols V. Nichols. Com.Pl., 56 
Dauph.Co. 212, affirmed 45 A.2d 
926, 158 Pa.Super. 600—Corrie v. 
Corrie, Com.Pl., 31 Del.Co. 426— 
Neff V. Neff, 29 Del.Co. 413—Ser- 
niak v. Serniak, Com.Pl., 57 Lack. 
Jur. 77—Feher v. Feher, Com.Pl., 
96 Pittsb.Leg.J. 249. 

W.Va.—^Hamilton v. Hamilton, 105 
S.B. 771, 87 W.Va. 534. 

Cruel and barbarous treatment 
Pa.—La Spina v. La Spina, 30 A.2d 
248, 151 Pa.Super. 175—Helm v. 
Helm, 17 A.2d 758, 143 Pa.Super. 
22 . 

Presser v. Presser, 49 Pa.Dist. & 
Co. 44, 25 Erie Co. 281. 

Daniel v. Daniel, Com.Pl., 52 
Dauph.Co. 155. 

Indignities to person 
Pa.—Annon v. Annon, 60 A.2d 418, 
162 Pa.Super. 638—^La Spina v. La 
Spina, 30 A.2d 248, 151 Pa.Super. 
176—^Helm v. Helm, 17 A.2d 758, 
143 Pa.Super. 22. 

Presser v. Presser, 49 Pa.Dist & 
Co. 44, 25 Erie Co. 281. 

Rigby V. Rigby, Com.Pl., 31 Del. 
Co. 265—Wagner v. Wagner, Com. 
PI., 20 Leh.L.J. 203. 

Acts entitling defendant to divorce 
In husband’s divorce suit against 
wife charged with desertion, burden 
shifted to wife to justify the separa¬ 
tion, which was not consented to by 
husband, by evidence of such acts or 
conduct on part of husband as would 
entitle wife to a divorce were she 
the libelant. 



27A C. J.S. 


§ 123(6) DIVORCE 

consentor reasonable cause or ground for with- There is authority that plaintiff must show that 
drawing from the matrimonial domicileJ^-iO he sought, after the desertion, to renew the mari- 


Pa.—^Bennett v. Bennett, 47 A.2d 539, 
159 Pa.Super. 136—^Ussier v. Us¬ 
sier. 44 A.2d 526. 158 Pa.Super. 215 
—Bunting v. Bunting, 40 A.2d 135, 

15 S Pa.Super. 244—^Donnelly v. 
Donnelly. 34 A.2d 831, 153 Pa.Su- 
per. 578—^LaPietra v. LaPietra, 33 
A.2d 63. 153 Pa.Super. 131. 

Presser v. Presser. 49 Pa.Dist. & 
Co. 44, 25 Erie Co. 281. 

Daniel v. Daniel, Com.Pl., 52 
Dauph.Co. 155—^NefE v. Neff, Com. 
PI., 29 DeLCo. 413—Obidinski v. 
Obidinski, Com.Pl.. 49 Lack.Jur. 86 
—^Machmer v. Machmer, Com.Pl., 
62 Montg.Co. 69—Schafer v. Scha¬ 
fer, Com.Pl., 10 Sch.Ileg. 3. 

73.5 Cal.—Washington v. Washing¬ 
ton, 206 P.2d 736, 91 C.A.2d 811. 

Pa.—^Zirpoli v. Zirpoli, 138 A.2d 295, 
185 Pa.Super. 378—Di Nunzio v. Di 
Nunzio, 138 A.2d 212, 185 Pa.Super. 
106—^Boyles v. Boyles, 116 A.2d 
248, 179 Pa.Super. 184—^Totino v. 
Totino, 106 A.2d 881, 176 Pa.Super. 
108—Procopio v. Procopio, 100 A.2d 
115, 174 Pa.Super. 167—Sacks v. 
Sacks. 94 A.2d 147, 172 Pa.Super. 
543—^McMahon v. McMahon, 74 A. 
2d 718, 167 Pa.Super. 51—^Dougher¬ 
ty V. Dougherty, 70 A.2d 411, 166 
Pa.Super. 219—Grace v. Grace, 68 
A.2d 197, 165 Pa.Super. 336—^Bough- 
ter V. Boughter, 67 A.2d 812, 164 
Pa.Super. 574—^Tatem v. Tatem, 64 
A.2d 514, 164 Pa.Super. 307—^Dar- 
rall V. Darrall, 63 A.2d 693, 164 Fa. 
Super. 113—Ogram v. Ogram, 67 A. 
2d 577, 162 Pa.Super. 266—Keller 
V. Keller, 52 A.2d 373, 160 Pa.Su¬ 
per. 480—^Jones v. Jones, 61 A.2d 
621, 160 Pa.Super. 358—^Hagen v. 
Bagen, 49 A.2d 193, 159 Pa.Super. 
639—Nichols v. Nichols, 45 A.2d 
926, 168 Pa.Super. 600—^Ussier v. 
Ussier, 44 A.2d 526, 158 Pa.Super. 
215—^Bates v. Bates, 33 A.2d 281, 
153 Pa. Super. 133—Westfall v. 
Westfall, 25 A.2d 614, 148 Pa.Su¬ 
per. 477—^Ewing v. Ewing, 14 A.2d 
149, 140 Pa.Super. 448—Thomas v. 
Thomas, 1 A.2d 686, 133 Pa.Super. 
12 . 

DeLong v. DeLong, Com.Pl., 17 
Beaver 1—Wagner v. Wagrner, Com. 
PI., 41 Berks Co. 257—^Hianneuse v. 
Hanneuse, Com.Pl., 16 Cambria 98 
—^Pountney v. Pountney, Com.Pl., 

16 Cambria 25—Gutkowski v. Gut- 
kowski, Com.Pl., 5 ChestCo. 209— 
Hefkin v. Hefkin, Com.Pl., 61 
Dauph.Co. 372—Stephenson v. Ste¬ 
phenson, Com.Pl., 39 Del.Co. 96— 
Hixson V. Hixson, Com.Pl., 7 Fay. 
L.J. 234—Semiak v. Serniak, Com. 
PL, 67 Lack.Jur. 77—Campbell v. 
Campbell, Com.Pl., 50 Lanc.L.Hev. 
523—^Dickover v. Dickover, Com. 
PL, 49 Lanc.L.Rev. 319—Carosi v. 
Carosi, Com.PL, 14 Law.L.J. 38— 


Jasler v. Jasler, Com.PL, 35 Luz. 
Leg.Reg. 377—Dee v. Dee, Com.Pl., 
11 Monroe D.R. 103—^Dick v. Dick, 
Com.Pl., 25 Northumb.Deg.J. 158— 
Semmons v. Semmons, Com.PL, 19 
Northumb.Deg.J. 16—Baird v. 
Baird, Com.Pl., 36 West.D.J. 41. 

nsataal consent 

Pa.—^Duncan v. Duncan, 90 A.2d 357, 
171 Pa.Super. 69, affirmed 96 A.2d 
116, 373 Pa. 308. 

Shift of burden 

When It appears that defendant left 
common habitation of parties, bur¬ 
den of proof shifts to defendant, and 
defendant must produce evidence to 
show that separation was consentable 
or that there was reasonable cause 
for withdrawal; but where it ap¬ 
pears that defendant did not sepa¬ 
rate herself from common habita¬ 
tion of parties, burden does not shift, 
and even where it appears that plain¬ 
tiff seeking divorce on ground of de¬ 
sertion made offer to commence habi¬ 
tation. burden does not shift to de¬ 
fendant to prove that offer was not 
made in good faith. 

Pa.—^Dee v. Dee, 137 A.2d 827, 185 Pa. 
Super. 252. 

No burden where consent sthown 

(1) No burden rests on defendant 
to prove or disprove anything, where 
plaintiff has proved only a consent- 
able separation. 

Pa.—^Pranks v. Pranks, 196 A. 578, 
129 Pa.Super. 487. 

Mumma v. Mumma, Com.PL, 61 
Dauph.Co. 174, affirmed 82 A.2d 
274, 169 Pa.Super. 221. 

(2) Where libellant and respond¬ 
ent separated by mutual consent, no 
burden rested on respondent to prove 
or disprove anything thereafter, in 
absence of clear and satisfactory 
proof by libellant of efforts made by 
him in good faith to bring about a 
reconciliation. 

Pa.—^Wise v. Wise, 43 A.2d 368, 157 
Pa.Super. 599. 

73.10 Pa.—^Zirpoli v. Zirpoli, 138 A. 
2d 295, 185 Pa.Super. 378—Di Nun¬ 
zio V. Di Nunzio, 138 A.2d 212, 185 
Pa.Super. 106—^White v. White, 138 
A.2d 162, 185 Pa.Super. 141—Dee v. 
Dee, 137 A.2d 827, 185 Pa.Super. 
252—Boyles v. Boyles, 116 A.2d 
248, 179 Pa.Super. 184—^Totino v. 
Totino, 106 A.2d 881, 176 Pa.Super. 
108—^Procopio v. Procopio, 100 A. 
2d 115, 174 Pa.Super. 157—Sacks 
V. Sacks, 94 A.2d 147, 172 Pa.Super. 
543—^Duncan v. Duncan, 90 A.2d 
357, 171 Pa.Super. 69, affirmed 96 A. 
2d 116, 373 Pa. 308—McMahon v. 
McMahon, 74 A.2d 718, 167 Pa.Su¬ 
per. 61—^Dougherty v. Dougherty, 
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70 A.2d 411, 166 Pa.Super. 219— 
Tatem v. Tatem, 64 A.2d 514, 164 
Pa.Super. 307—Jones v. Jones, 5l A. 
2d 521, 160 Pa.Super. 358—^Nichols 
V. Nichols, 45 A.2d 926, 158 Pa.Su¬ 
per. 600. 

DeDong v. DeDong, Com.Pl., 17 
Beaver 1—^Pountney v. Pountney, 
Com.Pl., 16 Cambria 25—Hefkin v. 
Hefkin, Com.Pl., 61 Dauph.Co. 372— 
Stephenson v. Stephenson, Com.PL, 
39 DeLCo. 96—^Neff v. Neff, Com. 
PL, 29 DeLCo. 413—^Hixson v. Hix¬ 
son, Com.PL, 7 Pay.D.J. 234—Dick- 
over v. Dickover, Com.Pl., 49 Dane. 
D.Rev. 319—Jasler v. Jasler, Com. 
PL, 35 Duz.Deg.Reg. 377—^Dlck v. 
Dick, Com.PL, 25 Northumb.Deg.J. 
158—Semmons v. Semmons, Com. 
PL, 19 Northumb.Deg.J. 16—Baird 

V. Baird, Com.PL, 36 West.D.J. 
41. 

XxLdignlties to person 
Pa.—^Annon v. Annon, 60 A. 2d 418, 
162 Pa.Super. 638. 

Proof of gronnd of divorce as rea¬ 
sonable canse 

Before a court is justified in deny¬ 
ing a divorce on ground of deser¬ 
tion, spouse who seeks to justify 
his or her desertion on ground of 
reasonable cause, within meaning of 
divorce statute, must prove a ground 
of divorce which would justify court 
in granting him or her a divorce. 
Ark.—Dedwidge v. Dedwidge, 166 S. 

W. 2d 267, 204 Ark. 1032. 

Pa.—Grace v. Grace, 68 A.2d 197, 165 
Pa,Super. 336—Boughter v. Bough¬ 
ter, 67 A.2d 812, 164 Pa.Super. 674 
—^Darrall v. Darrall, 63 A.2d 693, 
164 Pa.Super. 113—^Urbaezewski v. 
Urbaezewski, 45 A.2d 925, 158 Pa. 
Super. 614—^Bates v. Bates, 33 A. 2d 
281, 153 Pa.Super. 133—Ewing v. 
Ewing, 14 A.2d 149, 140 Pa.Super. 
448—^Thomas v. Thomas, 1 A.2d 686, 
133 Pa.Super. 12. 

Calhoun v. Calhoun, Com.PL, 16 
Beaver 118—^Miller v. Miller, Com. 
PL, 14 Beaver 202—^Wright v. 
Wright, Com.Pl., 13 Beaver 255— 
Gutkowski V. Gutkowski, Com.PL, 
5 Chest.Co. 209—^Daisey v. Daisey, 
Com.PL, 4 ChestCo. 357—Nichols 
V. Nichols, Com.Pl., 56 Dauph.Co. 
212, affirmed 45 A.2d 926, 158 Pa. 
Super. 600—Campbell v. Campbell, 
Com.PL, 50 Danc.D.Rev. 523. 

ILeaving secretly and without reason¬ 
able explanation 

When wife left husband secretly 
and without reasonable explanation, 
the obligation shifted to her to show 
cause therefor as basis for defeat of 
action for divorce based on deser¬ 
tion. 

Iowa.—Hunger v. Bunger, 90 N.W.2d 

1 . 
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tal relation74 or that efforts to terminate the deser¬ 
tion or separation would be futile^S or without any 
reasonable expectation of success,^®*® or that if a 
reconciliation were effected it would be merely 
temporary.75.10 However, it has been held that 
whether the parties separated by mutual agreement 
or one deserted the other, the party who would re¬ 
sume marital relations carries the burden of prov¬ 
ing that he or she made a bona fide offer of recon¬ 
ciliation ;75.16 so, defendant may have such bur- 
den.75.20 

A separation by mutual consent will be presumed 
to continue by mutual consent until one of the par¬ 
ties withdraws consent and offers to resume cohabi¬ 
tation,76 and, where the desertion alleged consists of 
a refusal by defendant to accept, from plaintiff, an 
offer to resume marital relations, after the parties 
have separated, the burden rests on plaintiff to prove 


DIVORCE § 123(6) 

that the offer was made in good faith and was re¬ 
fused without justification.77 

Where it is alleged that complainant was com¬ 
pelled to separate from her husband because of his 
gross cruelty and that such misconduct constitutes 
desertion, the burden of proof is on her to show that 
fact;78 and a plaintiff claiming desertion on the 
ground of conduct on the part of his wife which 
caused him to leave her has the burden of proving 
that he was justified in leaving.78.5 

There is authority that a desertion, once shown to 
exist, is presumed to continue72 and that if it occurs 
without consent79*5 or without sufficient legal or rea¬ 
sonable cause,66 it is presumed to be willful and 
malicious. In an action for divorce on the ground 
of desertion, it is ordinarily not necessary to prove 
actual malice ;60.5 malice may be inferred from the 


74. N.Y.—Clayton v. Clayton, 73 A. 
2d 79, 8 N.J.Super. 1. 

Sheeran v. Sheeran, 169 A. 871, 
116 N.J.Bq. 76—Holst v. Holst, 139 
A. 333, 101 H'.J.Bq. 682*““Goldl36rfif 
V. Goldbergr, 137 A. 438, 101 N.J. 
Eq. 284. 

Pa.—Jarema v. Jarema, Com.Pl., 30 
North.Co. 40. 

Va.—Sussman v. Sussman, 163 S.E. 
69, 158 Va. 382. 

Sincere solicitation, or overtures 

K. J.—Budrick v. Budrlck, 71 A.2d 145, 
6 N.J.Super. 247. 

Ullrich V. Ullrich, 26 N.J.Misc. 
333, 64 A.2d 917, affirmed 62 A.2d 
606, 142 N.J.Bq. 734. 

75. N.J.—^Minichello v. Minichello, 
51 A.2d 210, 139 N.J.Bq. 464-—Hen¬ 
derson V. Henderson, 36 A.2d 686, 
134 N.J.Bq. 363—^LaingT v. Laingr, 
160 A. 610, 110 N.J.Bq. 411—May- 
hew v. Mayhew, 123 A. 355, 95 N.J. 
Bq. 696. 

75.5 Mo.—^Harp v. Harp, 84 A.2d 896, 
198 Mo. 486. 

75.10 N.J.—^Minichello v. Minichello, 
61 A.2d 210, 139 N.J.Bq. 464—Hen¬ 
derson V. Henderson, 36 A.2d 686, 
134 N.J.Eq. 363. 

75.15 Pa.—Clark v. Clark, 92 A.2d 
236, 172 Pa.Super. 5. 

75.20 Pa.—^Demczak v. Demczak, 116 
A.2d 299, 179 Pa.Super. 75. 

76. Md.—Chabeaux v. Chabeaux, 165 
A. 301, 164 Md. 370. 

77. Md.—Chabeaux v. Chabeaux, su¬ 
pra—Wise V. Wise, 152 A. 230, 169 
Md. 696. 

N.J.—Glenn v. Glenn, 61 A.2d 41, 142 
N.J.Eq. 626. 

Pa.—Doeringr v. Doeringr, 41 A.2d 358, 
167 Pa.Super. 9—^Davis v. Davis, 40 
A.2d 144, 166 Pa.Super. 342—Fran¬ 
cis V. Francis, 31 A2d 607, 152 Pa. 
Super. 199—Detz v. Detz, 21 A2d 
424, 145 Pa.Super. 136—Jones v. 


Jones. 19 A.2d 480, 144 Pa.Super. 
372—Esenwein v. Esenwein, 15 A. 
2d 735, 141 Pa.Super. 604—Peters 
V. Peters, 10 A.2d 867, 138 Pa.Su¬ 
per. 634—Michell v. Michell. 3 A.2d 
955, 134 Pa.Super. 230—Franks v. 
Franks, 196 A 578, 129 Pa.Super. 
487—Walsh v. Walsh, 178 A. 399. 
117 Pa.Super, 579—Lougrhney v. 
Loughney, 169 A. 460, 111 Pa.Su¬ 
per. 214. 

Yocum V. Yocum, Com.Pl., 6 
Chest.Co. 101—Wolford v. Wolford, 
Com.Pl., 31 Del.Co. 371—Smith v. 
Smith, Com.Pl., 44 Luz.Leg.Reg. 7. 
Wis.—Schopps V. Schopps, 206 N.W. 
829. 188 Wis, 151. 

78, N.J.—Seeley v. Seeley, 53 A 387, 
64 N.J.Eq. 1. 

19 C.J. p 126 note 11. 

78.5 Ill.—^Webber v. Webber, 110 N. 
E.2d 95, 349 Ill.App. 164. 

Ohio.—^Weikert v. Weikert, App., 143 
N.B.2d 863. 

Presumption as to intention in cruel¬ 
ty 

If the cruelty of a wife is so ex¬ 
treme that it drives her husband 
away, the law presumes that she in¬ 
tended such effect of her cruelty. 

Md.—Ritz v. Ritz, 62 A.2d 729, 188 
Md. 336. 

Constructive abandonment 
To entitle wife, leaving husband, 
to divorce on ground of constructive 
abandonment, evidence must show 
that she had sufficient cause to leave 
husband. 

Md.—Geisey v. Geisey, 69 A2d 319, 
190 Md. 618. 

79. Del.—Doran v. Doran, 117 A. 24, 
1 W.W.Harr. 668. 

79.5 Pa.—^Di Nunzio v, Di Nunzio, 
138 A.2d 212, 185 Pa.Super. 106— 
Sfakianakis v. Sfakianakis, 127 A 
2d 746, 183 Pa..Super. 87—^Darrall 
v. Darrall, 63 A.2d 693, 164 Pa.Su- i 
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per. 113—Ogram v. Ogram, 67 A.2d 
677, 162 Pa.Super. 266. 

Dick V. Dick. Com.Pl., 25 North- 
umb.Leg.J. 168. 

80. Pa.—^Zirpoli v. Zirpoli, 138 A2d 
295, 185 Pa.Super. 378—Di Nunzio 
V. Di Nunzio, 138 A.2d 212, 185 Pa. 
Super. 106—Sfakianakis v, Sfakian¬ 
akis, 127 A.2d 746, 183 Pa.Super. 
87—^Darrall v. Darrall, 63 A2d 693, 
164 Pa.Super. 113—Ogram v. Ogram, 
57 A.2d 577, 162 Pa.Super. 266— 
Salakas v. Salakas, 66 A2d 357, 162 
Pa.Super. 114—Carr v. Carr. 50 A.2d 
617, 160 Pa.Super. 124—Urbaczew- 
ski V. Urbaczewski, 45 A.2d 925, 158 
Pa.Super. 614—Ewing v, Ewing, 14 
A.2d 149, 140 Pa.Super. 448—Secor 
V. Secor, 191 A. 647, 126 Pa.Super. 
661—Rosa V. Rosa, 95 Pa.Super. 
415. 

Nichols V. Nichols, Com.Pl., 56 
Dauph.Co. 212, affirmed 45 A.2d 926, 
158 Pa.Super. 600—Daniel v. Dan¬ 
iel, Com.Pl., 52 Dauph.Co. 155— 
Swisher v. Swisher, Com,Pl., 31 
Del.Co. 376—Neff v. Neff 29 DeLCo. 
413—^Dick V. Dick, Com.Pl., 26 
Northumb.Leg.J. 158. 

Proof that wife left husband es¬ 
tablishes willful and malicious deser¬ 
tion entitling him to divorce, unless 
desertion was justified by such con¬ 
duct of husband toward wife as 
would have entitled her to divorce. 
Pa.—Grier v. Grier, 17 A.2d 655, 143 
Pa.Super. 463. 

80.5 Pa.—Dougherty v. Dougherty, 
70 A.2d 411, 166 Pa.Super. 219— 
Rebar v. Rebar, 67 A.2d 698, 166 Pa. 
Super. 341—^Hedderson v. Hedder- 
son, 36 Pa.Super. 629. 

Willful or malicious desertion as 
ground 

Malice need not be proved by a 
complainant seeking a divorce on the 
ground of willful or malicious deser¬ 
tion for two whole years. 
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§§ 123(6)-123(9) DIVORCE 

circumstances, and is presumed where the other 
elements appear.^o.io 

A husband living in the same house as his wife 
carries the burden, in his action for divorce on the 
ground of desertion, of overcoming the general pre¬ 
sumption that they were living on terms of matri¬ 
monial cohabitation.80*l5 

§ 123(7). -Drunkenness; Drug Addic¬ 

tion 

A plaintiff asserting drunkenness or drug addiction 
as a ground for divorce must prove It. 

If habitual drunkenness is asserted as a ground 
for divorce, plaintiff must prove it,si and may be 
required to prove that it continued until, or nearly 
to, the time of filing the bill for divorce.8i-5 Like¬ 
wise, plaintiff relying on the statutory ground of 
gross and confirmed habits of intoxication caused 
by the voluntary and excessive use of opium or other 
drugs must prove such habits.^i-i® 

Gross and confirmed habits of intoxication estab¬ 


lished at any time during the marital state will be 
presumed, in the absence of contrary evidence, to 
have continued to the time of the filing of the suit 
for divorce or the circumstances may give rise 
to a reasonable inference that a spouse’s habits of 

intoxication continued.82.6 

§ 123(8). -Impotency 

A plaintiff seeking a divorce for impotency has the 
burden of proof. 

A party suing for a divorce on the ground of im- 
potency has the burden of proving the existence of 
the defect, that it existed at the time of the mar- 
riage,84 and that it is incurable.85 

§ 123(9). - Condonation 

A defendant claiming condonation must prove It, but 
may be aided by presumptions. 

If condonation is relied on as a defense in an ac¬ 
tion for divorce, the burden is on defendant to 
prove it.^® Ordinarily, plaintiff is not bound to 


Tenn.—^Bailey v. Bailey, 6 Tenn.App. 
272. 

80.10 Pa.—^Dougherty v. Dougherty, 
70 A.2d 411, 166 Pa.Super. 219— 
Bebar v. Bebar, 67 A.2d 598, 165 Pa. 
Super. 341. 

80.15 N.J.—Tucker v. Tucker, 61 A. 

2d 303, 142 N.J.EQ. 687. 

Sleeping in same bed 
Where a husband and wife sleep in 
same bed, both being competent and 
having opportunity of having sexual 
intercourse with each other an al¬ 
most indisputable presumption arises 
that intercourse took place, in so far 
as questions respecting right to a 
divorce upon ground of desertion by 
refusal to have intercourse are con¬ 
cerned. 

N.J.—^McCabe v. McCabe, 19 A.2d 687, 
129 N.J.Eq. 431. 

81. Ala.—^Howell v. Howell, 100 So. 
635, 211 Ala. 415—^Moor v. Moor, 
99 So. 316, 211 Ala. 56. 

Mass.—^McCraw v. McCraw, 50 N.E. 
526, 171 Mass. 146. 

81.5 Ala.—^Meares v. Meares, 56 So. 
2d 661, 256 Ala. 596. 

81.10 Mass.—Jasper v. Jasper, 129 
N.E.2d 887, 333 Mass. 223. 

82. Me.—Pish v. Fish, 138 A. 477, 
126 Me. 342, 54 A.L.B. 327. 

18 C.J. p 125 note 93 [a]. 

82.5 Ill.—Grikietis v. Grikietis, 48 
N.B.2d 775, 319 IlLApp. 216. 

83. Ill. —Grosvenor v. Grosvenor, 
194 I11A.PP. 652. 

Mich.—Tierney v. Tierney, 135 N.W. 
654, 169 Mich. 600. 


[ 84. Pa.—Spannuth v. Spannuth, 46 
Dauph.Co. 171. 

19 C.J. p 126 note 13. 

85. Pa.—Spannuth v. Spannuth, su¬ 
pra. 

19 C.J. p 126 note 14. 

86. Fla.—Held v. Held, 10 So.2d 129, 
151 Fla. 583. 

Mickler v. Mickler, App., 101 So. 
2d 157. 

Ga.—Brinson v. Brinson, 40 S.B.2d 
535, 201 Ga. 540. 

Ill.—Lipe V. Iiipe, 158 N.B. 411, 327 
Ill. 39—Teal v. Teal, 155 N.E. 28, 
324 Ill. 207. 

Dunnivant v. Dunnivant, 125 N. 
B.2d 836, 5 Ill.App.2d 481—King v. 
King, 121 N.E.2d 347, 3 Ill.App.2d 
255. 

Ind.—Mitchell v. Mitchell, 133 N.E.2d 
79, 126 Ind.App. 377. 

Iowa.—Leigh v. Leigh, 73 N'.W.2d 727, 
247 Iowa 358—^Zuerrer v. Zuerrer, 
27 N.W'.2d 260, 238 Iowa 402— 
Corpus Juris dted in Massie v. 
Massie, 210 N.W. 431, 434, 202 
Iowa 1311. 

La.—^New V. New, 173 So. 748, 186 
La. 1012—Gastrell v, Gastrell, 146 
So. 40, 176 La. 515—Martin v. 
Martin, 92 So. 46, 151 La. 530. 

Me.—Christensen v. Christensen, 134 
A. 373. 125 Me. 397. 

Md.—^Dunn v. Dunn, 29 A.2d 664, 181 
Md. 665—Glass v. Glass, 2 A.2d 443, 
175 Md. 693—Sterling v. Sterling, 
125 A. 809, 145 Md. 631. 

Mass.—Quigley v. Quigley, 38 N.E.2d 
624, 310 Mass. 415—Giles v. Giles, 
181 N.B. 505, 279 Mass. 469—Coan 
V. Coan, 162 N.E. 663, 264 Mass. 
29L 


N.J.—^Kress v. Kress, 62 A.2d 881, 1 
N.J. 257. 

Morrone v. Morrone, 130 A. 2d 
396, 44 N.J.Super. 305—Sabia v. Sa- 
bia, 84 A.2d 559, 16 N.J.Super. 273. 

Rich V. Rich, 156 A. 442, 109 
N.J.Bq. 216. 

N.T.—Abbott V. Abbott, 228 N.T.S. 
611, 132 Misc. 11. 

Pa.—^Davis v. Davis, 21 A.2d 419, 145 
Pa.Super. 473. 

Titter v. Titter, 29 Del.Co. 8, 
modified on other grounds 10 A. 2d 
873, 138 Pa.Super. 555—^Taylor v. 
Taylor, 6 Sch.Reg. 179. 

Vt.—Belville v. Belville, 45 A.2d 571, 
114 Vt. 404. 

Va.—Tarr v. Tarr, 35 S.B.2d 401, 184 
Va. 443—^Martin v. Martin, 184 S. 
E. 220, 166 Va. 109—Williams v. 
Williams, 148 S.E. 579, 152 Va. 896. 
Wash.—Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269—^McCallum v. 
McCallum, 279 P. 88, 163 Wash. 1. 
W.Va.—Cottle v. Cottle, 40 S.E.2d 
863, 129 W.Va. 344. 

19 C.J. p 127 note 20. 

Condonation as defense see supra { 
59. 

Condonation of adultery 
Md.—Bowler v. Bowler, 39 A.2d 538. 
183 Md. 493—^Kremis v. Kremis, 161 
A. 255, 163 Md. 223—Shafer v. 
Shafer, 148 A. 264, 158 Md. 699. 

Condonation of cruelty 
Ind.—^Van Antwerp v. Van Antwerp, 
122 N.E.2d 137, 125 Ind.App. 65. 
Neb.—Kidder v. Kidder, 68 N.W.2d 
279, 159 Neb. 666—McConnell v. 
McConnell, 55 N.W. 292, 37 Neb. 
67—^Trevett v. Trevett, 38 N.W. 2d 
332, 151 Neb. 617. 
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meet such a defense until it is raised.86-5 

^ Condonation may be presumed from cohabita¬ 
tion and lapse of time,^^ qj* continuance of 
marital cohabitation with knowledge of the of¬ 
fense,88 raises a presumption of condonation. Al¬ 
though this presumption may be rebutted by evidence 
of the accompanying circumstances,89 the burden of 
rebutting it is on plaintif¥.90 

Where condonation has been shown, the burden 
is on plaintiff to show that subsequent conduct of 
defendant has rendered it ineffective.9i 

Condonation is more readily presumed against 
the husband than against the wife;®^ knowledge of 
the guilt of the husband, and forgiveness by the 
wife, are not legally to be presumed, but must be 
proved, in order to W her action.82.5 

Fraud in inducing condonation is never presumed, 
but must be proved.82.io 


DIVORCE §§ 123(9)-123(10) 

§ 123(10). - Sexual Intercourse 

A plaintiff claiming that defendant refused to fulfill 
the marital duty has the burden of proving such refusal. 
Under most authorities, there is a rebuttable presumption 
that sexual Intercourse takes place between spouses hav¬ 
ing opportunity therefor. 

A plaintiff seeking a divorce has the burden of 
proving the claim that defendant refused to fulfill 
the marital duty of sexual intercourse,82.50 or that 
defendant was so malformed as to prevent sexual 
intercourse between the spouses.82.55 

While there is authority to the contrary effect,82.60 
sexual intercourse will generally be presumed to 
have taken place between a married couple where 
the evidence shows there has been an opportunity 
for it,88 as where they have lived together under 
one roof84 or have occupied the same room and 
bed;85 but such a presumption is rebuttable.86 


86.5 D.C.—Geer v. Geer, Mun.App., 
134 A.2d no. 

Xn. an. uncontested action, if there 
is evidence raising an inference of 
condonation, it is necessary for plain¬ 
tiff to rebut it satisfactorily; in the 
absence of such evidence, it is not 
incumbent on plaintiff to offer af¬ 
firmative proof of the nonexistence of 
a mere possibility. 

D.C.—Geer v. Geer, supra. 

86.10 Ga.—^Paris v. Paris, 28 S.E.2d 
462, 197 Ga. 162—Wilson v. Wilson, 
162 S.B. 640, 174 Ga. 238. 
Cohabitation as condonation general¬ 
ly see supra § 61. 

Continued cohabitation following last 
act of abuse 

Ind.—Graves v. Graves, 112 N.E.2d 
869, 123 Ind.App. 618. 

Condonation of extreme and repeat¬ 
ed cruelty on part of husband would 
not necessarily be presumed in di¬ 
vorce action by wife from fact that 
parties lived in same premises until 
time of hearing. 

Ind.—^Dunivant v. Dunivant, 126 N. 

E.2d 836, 5 Ill.App.2d 481. 

Breaking of promise by spouse 
Where, after separation, parties to 
divorce action resumed cohabitation 
on promise of offending spouse to 
desist from future marital derelic¬ 
tions, condonation will not be pre¬ 
sumed if the promise is broken. 

Ky.—York v. York, 280 S.W.2d 653. 

87. N.H.—Smith v. Smith, 43 N.H. 
234. 

19 C.J. p 127 note 22. 

88. Ind.—Heckman v. Heckman, 134 
N’.B.2d 695, 236 Ind. 472. 

N.Y.—Whispell v. Whispell, 4 Barb. 
217. 

R.I.—Sayles v. Sayles, 103 A. 226, 
41 B.I. 170. 


89. Ind.—^Heckman v. Heckman, 134 
N.E.2d 695, 235 Ind. 472. 

Mitchell V. Mitchell. 133 N.B.2d 
79, 126 Ind.App. 377—Graves v. 
Graves. 112 N.B.2d 869, 123 Ind. 
App. 618. 

N.Y.—Whispell v. Whispell, 4 Barb. 
217. 

R.I.--Sayles v. Sayles, 103 A. 225. 
41 R.1.170. 

19 C.J. p 127 note 21 [b]. 

90. Ind.—^Burns v. Bums, 60 Ind. 
259. 

19 C.J. p 127 note 23. 

91. Md.—Schofer v. Schofer, 62 A.2d 
666, 191 Md. 649. 

Nev.—Thompson v. Thompson, 247 
P. 545, 49 Nev. 376, 47 A.L.R. 669. 

92. Ga.—^Livingston v. Livingston, 
86 S.B.2d 288, 211 Ga. 420—Brinson 
V. Brinson, 40 S.E.2d 635, 201 Ga. 
640—Paris v. Paris, 28 S.B.2d 452, 
197 Ga. 162—^Duncan v. Duncan, 
192 S.E. 215, 184 Ga. 602—Wilson 
V. Wilson, 162 S.B. 640, 174 Ga. 238 
—Lowry v. Lowry, 153 S.B. 11, 170 
Ga. 349, 70 A.L.R. 488—^Phinizy v. 
Phinizy, 114 S.E. 186, 154 Ga. 199— 
Odom V. Odom, 36 Ga. 286. 

92.5 Ga.—Brinson v. Brinson, 40 S.E. 
2d 536, 201 Ga. 540—Odom v. Odom, 
36 Ga. 286. 

92.10 ICan.—Goetz v. Goetz, 306 P.2d 
167, 180 Han. 669. 

Mich.—Kinek v. Kinek, 49 N.W.2d 58, 
331 Mich. 54—^Parley v. Parley, 270 
N.W. 711, 278 Mich. 361. 

92.50 Md.—^Mower v. Mower, 121 A. 
2d 185, 209 Md. 413—Schwartzman 
V. Schwartzman, 102 A.2d 810, 204 
Md. 125—Lent v. Lent, 96 A.2d 14, 
202 Md. 240—^Helsey v. Kelsey, 46 
A.2d 627, 186 Md. 324—Jones v. 
Jones, 46 A.2d 617, 186 Md. 312— 
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Wysocki v. Wysocki, 42 A.2d 909, 
185 Md. 38. 

Desertion see supra § 123(6). 

92.55 Ky.—Barnett v. Barnett, 167 
S.W.2d 845, 292 Ky. 672. 

92.60 Ky.—^York v. York, 280 S.W.2d 
553. 

93- N.J.—Mayerson v. Mayerson, 151 
A. 855, 107 N.J.EQ. 63. 

94. Ind.—^Bruner v. Bruner, 135 N.E. 
578, 192 Ind. 479. 

Neb.—Wright v. Wright, 43 N.W.2d 
424, 153 Neb. 18. 

N.J.—^Egnozzi v. Egnozzi, 86 A.2d 272, 
17 N.J.Super. 433. 

Tucker v. Tucker, 61 A.2d 303, 
142 N.J.Eq. 687. 

Pa.—Nixon v. Nixon, 193 A. 132, 
127 Pa.Super. 407, reversed on 
other grounds 198 A. 154, 329 Pa. 
256. 

Tex.—Jones v. Jones, Civ.App., 176 
S.W.2d 784. 

95. Mo.—^Dennis v. Dennis, App., 
289 S.W. 16. 

N.J.—Franklin v. Franklin, 62 A.2d 
841, 140 N.J.Ea. 127. 

Almost iudisputable presumptiou 
N.J.—McCabe v. McCabe, 19 A.2d 687, 
129 N.J.BQ. 431. 

Period of time 

(1) Three nights. 

Mass.—Coan v. Coan, 162 N.E. 663, 
264 Mass. 291. 

(2) Four years. 

N.J.—Stieglitz v. Stieglitz, 112 A. 310, 
92 N.J.Eq. 292. 

96. Ind.—^Bruner v. Bruner, 156 N.E. 
678, 192 Ind. 479. 

Mass.—Coan v. Coan, 162 N.B. 663, 
264 Mass. 291. 

Mo.—^Dennis v. Dennis, App., 289 S. 
W. 16. 

Neb.—Wright v. Wright, 43 N.W.2d 
424, 153 Neb. 18. 
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Presumption of marital intercourse in connec¬ 
tion with condonation is discussed supra § 61. 

Premarital intercourse, A husband seeking a di¬ 
vorce on the ground of illicit carnal intercourse by 
his wife with another man before the marriage has 
the burden of proving not only that fact, but also 
his ignorance of it at the time of the marriage, and 
the absence of any facts which should reasonably 
have put him on his guard.® 

§ 124. Admissibility 

In an action for divorce, evidence Is admissibie oniy 
if competent and relevant to the issues. 


In an action for divorce, the relevancy and com¬ 
petency of particular evidence sought to be intro¬ 
duced depends on the facts under consideration by 
the court.®®*5® To accomplish the purpose of see¬ 
ing that a divorce is granted only on lawful grounds 
and in a lawful manner, the court, until a decree is 
entered, will seek the truth from whatever source 
it may come.®®*55 

Evidence which is incompetent, irrelevant, or im¬ 
material will, or should, be excluded,®*? but evidence 
which is competent and relevant to prove the issues 
in the case is admissible.®® The mere indecency 


N.J.—Mayerson v. Mayerson, 151 A. 
855, 107 N.J.Eq. 63—Stieglitz v. 
Stieglitz, 112 A. 310, 92 N.J.Eq. 
292. 

Pa.—^Nixon v. Nixon, 193 A. 132, 127 
Pa.Super. 407, reversed on other 
grounds 198 A. 154, 329 Pa. 256. 
Tex.—^Jones v. Jones, Civ.App., 176 
S.W.2d 784. 

96.5 Md.—-Behr v. Behr, 30 A.2d 750, 
181 Md. 422—Hebb v. Hebb, 111 A. 
240, 135 Md. 697. 

96.50 Cal.—^Brazell v. Brazell, 129 
P.2d 117, 54 C.A.2d 458. 

Testimony not referred to in bin of 
particulars 

Pa.—^Blahut v, Blahut, Com.Pl., 18 
Beaver 153. 

96.55 Minn.—Warner v. Warner, 17 
N.W.2d 58, 219 Minn. 59. 

Broad discretion in admission of evi¬ 
dence see infra § 148. 

97. Ark.—^Preas v. Preas, 67 S.W.2d 
1013, 188 Ark. 854. 

Cal.—Secondo v. Secondo, 23 P.2d 752, 
218 C. 453. 

Honey v. Honey, 214 P. 250, 60 
C.A. 759. 

Iowa.—Snyder v. Snyder, 35 N.W.2d 
32, 240 Iowa 239. 

Mass.—^Linnell v. Linnell, 143 N.E. 
813, 249 Mass. 61—^Freeman v. 
Freeman, 130 N.E. 220, 238 Mass. 
150. 

Mich.—Gillberg v. Gillberg, 177 N.W. 
983, 210 Mich. 663. 

Mo.—^Andris v. Andris, 125 S.W.2d 
38, 343 Mo. 1162. 

Pickrel v. Pickrel, App., 86 S.W. 
2d 336—^Weisheyer v. Weisheyer, 
App., 6 S.W.2d 989. 

N.Y.—Weil V. Weil, 126 N.T.S.2d 368, 
283 App.Div. 33. 

R.I.—^Meegan v. Meegan, 197 A. 221, 
60 R.I. 131—Adamo v. Adamo, 193 
A. 737, 59 R.I. 6, 111 A.L.R. 1094— 
Ricard v. Ricard, 160 A. 745, 52 
R.L 288. 

Tenn.—^Watson v. Watson, 149 S.W.2d 
953, 25 Tenn.App. 28. 

Tex.—^Hays v. Hays, Civ.App., 123 S. 
W.2d 968. 


Ez parte afBLdavits are inadmissi¬ 
ble. 

Ark.—Gardner v. Gardner, 218 S.W. 
663, 142 Ark. 292. 

Memorandum not related to issues 
Refusal to admit memorandum hav¬ 
ing nothing to do with issues on trial 
was not error. 

Ga.—Taylor v. Taylor, 25 S.B.2d 606, 
195 Ga. 711. 

better unsatisfactorily identified 
Fla.—^Macfadden v. Macfadden, 26 So. 

2d 502, 157 Fla. 477. 

Evidence of financial worth of hus¬ 
band’s parents 

Kan.—^Leverenz v. Leverenz, 325 P. 

2d 354, 183 Kan. 79. 

Reports of probation officer 
Mo.—^Lockhart v. Lockhart, App., 271 
S.W.2d 208. 

Exclusion of interrogatories held not 
error 

Neb.—Grosse v. Grosse, 87 N.W.2d 
900, 166 Neb. 55. 

Conversations between parties be¬ 
fore marriage and before entering 
into an antenuptial agreement as to 
how they are going to handle their 
business affairs after marriage are in 
no way relevant as to question of di¬ 
vorce. 

Ind,—^Ferguson v. Ferguson, 125 N.B. 
2d 816, 125 Ind.App. 596—Ringen- 
berg V. Ringenberg, 38 N.B.2d 870, 
110 Ind.App. 290. 

Mental attitude 

In action by husband for divorce 
wherein a cross action for divorce 
was filed by wife, who left husband 
a long time prior to commencing of 
action, testimony of wife on question 
of her mental attitude toward hus¬ 
band when she left him was not 
material. 

Tex.—^Kollenborn v. Kollenborn, Civ. 
App., 273 S.W.2d 660, error dis¬ 
missed. 

Prior misconduct or incidents 

(1) Proof of divorced husband’s 
misconduct before divorce decree is 
inadmissible under res Judicata rule 
in subsequent proceeding by him, un¬ 
less offered to corroborate similar j 
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acts by him after decree, especially 
where minor’s custody Is Involved. 
Tex.—Chapman v. Harris, Civ.App, 
231 S.W.2d 649. 

(2) In wife’s action for an abso¬ 
lute divorce, her testimony relating 
to incidents prior to the parties' first 
divorce proceeding in which she was 
granted only a temporary divorce 
was admissible for the purpose of 
showing that the abandonment al¬ 
leged in the instant bill had con¬ 
tinued over a long period of years, 
Tenn.—^Bennett v. Bennett, App., 292 

S.W.2d 202. 

(3) Proof of misconduct of either 
party prior to rendition of a divorce 
decree is not admissible in a subse¬ 
quent proceeding brought for a di¬ 
vorce from a remarriage of parties, 
and rule of res Judicata applies, but 
an exception exists where evidence 
of prior acts of misconduct is offered 
to corroborate evidence of similar 
acts subsequent to original decree. 
Tex.—^Pennington v. Pennington, Civ. 

App., 195 S.W.2d 677, refused no 
reversible error. 

98. Ark.—Preas v. Preas, 67 S.W.2d 
1013, 188 Ark. 854. 

Cal.—Sherman v. Sherman, 253 P. 
945, 81 C.A. 406. 

Conn.—^Behrmann v. Behrmann, 148 
A. 363, 110 Conn. 443. 

Ga.—Smith v. Smith, 149 S.B. 39, 
168 Ga. 725. 

Ill-—Teal V. Teal, 165 N.B. 28, 324 
Ill. 207. 

Iowa.—^Nelson v. Nelson, 225 N.W. 
843, 208 Iowa 713. 

Md.—^France v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306—Singewald v. Singewald, 
166 A. 441, 165 Md. 136. 

Mass.—Linnell v. Linnell, 143 N.B. 
813, 249 Mass. 61—^Freeman v. 

Freeman, 130 N.B. 220, 238 Mass. 
160. 

Mich.—Koebel v. Koebel, 176 N.W. 
552, 209 Mich. 39. 

Mo.—^Rankin v. Rankin, App., 17 S. 
W.2d 381. 

Nev.—Allen v. Allen, 193 P. 639, 44 
Nev. 243, rehearing denied 196 P. 
843, 44 Nev. 243. 
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of disclosures is not sufficient for the exclusion of 
evidence which is relevant and material and neces¬ 
sary for the purposes of the suit.^^ 

A ruling that no proof of general course of con¬ 
duct can be adduced is erroneous and general 
misconduct whkh discloses the animus of accused 
in the commission of the specific acts charged may 
be shown in corroboration of the proof of the acts 
charged.9^*io 

It has been broadly held that testimony may be 
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given at the hearing of a divorce case as to occur¬ 
rences after the filing of the suit for divorce 
but there is authority opposed to this view.93-2t> 
Under other authority, evidence of occurrences sub¬ 
sequent to the filing of the bill or cross bill for 
divorce may be introduced only as reflecting on in¬ 
tent or probabilities or the revival of condoned of- 
fenses.®9*25 

Hearsay evidence has been held admissible;99*30 
but other authority is opposed.99.35 Self-serving 
declarations in the nature of hearsay are generally 


N.C.—^Hyder v. Hyder, 187 S.E. 798, 
210 N.C. 486. 

Ohio.—Fessenden v. Fessenden, 165 
N.E. 746, 32 Ohio App. 16. 

Pa.—Dowdell v. Dowdell, Com.Pl., 3 
Ducks Co. 140—Dowden v. Dow- 
den, Com.Pl., 4 Cumb.L.J. 41—Dun- 
ker V. Dunker, 1 Monroe L.R. 107. 
R.I.—Meegan v. Meegan, 197 A. 221, 
60 R.I. 131. 

Tex.—Bobbitt v. Bobbitt, Civ.App., 
223 S.W. 478, dismissed for want 
of jurisdiction. 

Statutory reflLuirenieut that there 
must be 'Tull and satisfactory evi¬ 
dence’* to warrant the granting of a 
divorce does not alter the ordinary 
rules of evidence so as to preclude 
the introduction of any character of 
evidence that is ordinarily admissi¬ 
ble, and statute relates rather to the 
sufficiency of the evidence than to its 
evidentiary character. 

Tex.—Bell v. Bell, Civ.App., 135 S. 
W.2d 646. 

Matters occurring prior to recoucilia- 
tiou 

In view of husband's subseQuent 
disregard of conditions of reconcilia¬ 
tion of parties, it was not improper 
for trial court to take testimony as 
to matters affecting marital relations 
of parties which occurred prior to 
reconciliation. 

Mich.—Stewart v. Stewart, 45 N.W.2d 
34, 329 Mich. 198. 

Matters occurring before or after 
separation 

(1) Where evidence presented 
tends to show offensive conduct sup¬ 
porting a ground for divorce, which 
arose at time of or after separation,' 
evidence of similar conduct covering 
previous periods of years, even while 
parties were living together, is ad¬ 
missible. 

Ohio.—Weller v. Weller, App., 42 N. 
E.2d 458. 

(2) Trial court properly considered 
matters which occurred after separa¬ 
tion and before filing of bill for di¬ 
vorce. 

Tenn.—Schwalb v. Schwalb, 282 S. 
W.2d 661, 39 Tenn.App. 306. 

(3) Action on ground of indigni¬ 
ties see infra § 133. 


Events beforcj during, or aftttt prior 
suit 

(1) In divorce action, events oc¬ 
curring during pendency, and subse¬ 
Quent to determination, of prior suit, 
wherein wife sought alimony and 
husband sought divorce and wherein 
relief was denied to both parties, 
were relevant and material. 

Md.—Besche v. Besche, 121 A.2d 708, 
209 Md. 442. 

(2) Where wife left husband on 
June 1, 1940, and instituted divorce 
proceedings for cruelty and nonsup¬ 
port of children on March 13, 1942, 
and was denied divorce on September 
24, 1942, and again instituted divorce 
proceedings for nonsupport of chil¬ 
dren and because of separation for 
five years on April 29, 1946, she was 
entitled to show that husband was 
at least partly to blame for such sep¬ 
aration, irrespective of whether hus¬ 
band’s acts antedated prior divorce 
proceedings. 

Wash.—Svarverud v. Svarverud, 174 
P.2d 779, 26 Wash.2d 573. 

Bemarxlage of parties; misconduct 
Where a divorce has been granted, 
and parties remarry, a repetition of 
acts forgiven will act as a revivor of 
them, and evidence of former acts of 
misconduct becomes admissible in 
corroboration of evidence of a similar 
course of conduct alleged as a basis 
for relief in subsequent suit for di¬ 
vorce. 

Tex.—Pennington v. Pennington, Civ. 
App., 195 S.W.2d 677, refused no re¬ 
versible error. 

Statement held not oonfessiou 

(1) Plaintiff husband’s testimony 
that wife said, in presence of plaintiff 
and physician who found wife preg¬ 
nant, that if plaintiff denied such 
child, he would deny parties* other 
three children, was admissible, such 
statement not being confession of 
adultery or illegitimacy of fourth 
child. 

N-Y.—^Punzi V. Punzi, 79 N.Y.S.2d 620, 
191 Misc. 36, affirmed 88 N.T.S.2d 
905, 275 App.Div. 766. 

(2) Admissibility of confessions 
see infra S 125. 


99. N.H.—Melvin v. Melvin, 58 N.H, 
569, 42 Am.R. 605. 

19 C.J. p 128 note 43. 

99.5 N.T.—Passera v. Passera, 93 N. 
Y.S.2d 381, 276 App.Div. 852. 

99.10 Ill.—^Field v. Field, 149 N.B. 
757, 319 Ill. 268. 

Blair v. Blair, 93 N.E.2d 95, 341 
IlLApp. 93. 

99.15 Mich.—^Ziontz v. Ziontz, 36 N. 
W.2d 882, 324 Mich. 155—^Arix v. 
Arix, 180 N.W. 463, 212 Mich. 438. 
Pa.—Covell V. Covell, Com.Pl., 65 
Montg.Co. 284, 63 York Leg.Rec. 
149—^Barr v. Barr, Com.Pl., 72 
Montg.Co. 351. 

Tenn.—Schwalb v. Schwalb, 282 S.W. 

2d 661, 39 Tenn.App. 306. 

Utah.—Rackham v. Rackham, 230 P. 

2d 666, 119 Utah 593. 

Rule in action on ground of: 

Adultery see infra § 129. 

Cruelty see infra § 130. 

Coutluuauce of course of conduct 
Although grounds for divorce must 
have occurred before institution of 
suit, course of conduct of defendant 
can be shown as having continued up 
to date of hearing. 

W.Va.—^Brown v. Brown, 97 S.E.2d 
811. 

99.20 Mich.—Cooley v. Cooley, 30 N. 

W.2d 840, 320 Mich. 209. 

Eettezs and other papers 

(1) Letters, telegrams, receipts, 
and clippings, prepared and sent sub¬ 
sequent to filing of petition for di¬ 
vorce, could not be employed to es¬ 
tablish any substantive proof of a 
ground for divorce, unless they con¬ 
tained admissions. 

Ohio.—^Brown v. Brown, App., 76 N.E. 
2d 730. 

(2) Admissibility of admissions 
see infra § 125. 

99.25 Md.—^Besche v. Besche, 121 A. 
2d 708, 209 Md. 442—Coleman v. 
Coleman, 51 A.2d 673, 188 Md. 203. 

99.30 N.H.—^In re Mundy^ 85 A. 2d 
371, 97 N.H. 239. 

99.35 Mo.—^Lockhart v. Lockhart, 
App., 271 S.W.2d 208. 

Tex.—Winters v. Winters, Civ.App... 
282 S.W.2d 749. 
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excluded;but there are circumstances in which 
such testimony is admitted for the purposes of cor- 
roboration.9^*45 

Evidence of recrimination is relevant on the ques¬ 
tion as to which party is entitled to a divorce.^®-®® 

Record of prior divorce. Even though a prior 
divorce a mensa et thoro is not res judicata, the rec¬ 
ord of such action is admissible as evidence in plain¬ 
tiff’s suit for absolute divorce.®®-®^ 

Testimony of children. The best interests of the 
family demand that the children of the parties should 
not be called as witnesses^ and, under some statutes, 
the court has discretion to refuse to permit them to 


testify.2 There is authority, however, that if they 
are called, the court is not warranted in excluding 
their testimony and testimony of a child of the 
parties has been held competent, relevant, and ma- 

terial.S-S 

§ 125. -Admissions and Confessions 

Except as otherwise provided by statute, and unless 
obtained by improper means, admissions or confessions 
by the plaintiff or the defendant are admissible in evi¬ 
dence, at least in connection with other evidence. 

In the absence of statutory provisions to the con- 
trary,3-50 admissions or confessions of guilt, as of 
adultery, by defendant are admissible,^ at least in 
connection with other evidence,^-® notwithstanding 


99.40 N.J.—Capo 2 zoll V. Capozzoli, 
64 A.2d 440, 1 N.J. 540. 

Gilbert v. Gilbert, 94 A.2d 863, 
24 N.J.Super. 473. 

99.45 N.J.—Gilbert v. Gilbert, supra. 
Reanirements for admissibility 

(1) Before self-serving declara¬ 
tions made by plaintiff to witness 
can be received for purposes of cor¬ 
roboration, there must be shown an 
extreme closeness of friendship be¬ 
tween plaintiff and witness to whom 
declarations were made, and circum¬ 
stances indicating a desire of plain¬ 
tiff to obtain assistance in effectuat¬ 
ing a reconciliation. 

N.J.—Gilbert v. Gilbert, supra. 

Franklin v. Eh'anklin, 52 A.2d 841, 
140 N.J.Bq. 127. 

(2) Since a man and his wife are 
not likely to approach each other 
concerning marital relations through 
third persons, where an aggrieved 
party does impart such confidence to 
his closest friends, who were people 
in whom he would confide with hope 
that he might obtain some assistance 
in bringing about a happier relation 
between him and his wife, such tes¬ 
timony is admissible. 

N.J.—Sabia v. Sabia, 84 A.2d 559, 16 
N.J.Super. 273. 

(3) Where husband, at a time when 
he was greatly distressed with re¬ 
spect to his wife’s antagonistic and 
unfriendly attitude toward him, con¬ 
fided in his father concerning his 
wife’s refusal to have sexual inter¬ 
course with him, father’s testimony 
concerning such conversation was ad¬ 
missible. 

N.J.—Sabia v. Sabia, supra. 

99.50 D.C.—^Dausuel v. Dausuel, 195 
P.2d 774, 90 U.S.APP.D.C. 275. 
DnmkexuLess before marriage 

(1) However, in wife’s action 
wherein husband pleaded recrimina¬ 
tion, court did not err in excluding 
evidence that parties lived together 
before they were married, and that 
wife was frequently intoxicated dur¬ 
ing that time, since husband was 
thereby sufllciently apprised of wife’s 


drunkenness to preclude complaint as 
to drunkenness after marriage. 

Cal.—Brazen v. Brazell, 129 P.2d 117, 
54 C.A.2d 458. 

(2) Admissibility of evidence as to 
habitual drunkenness see infra § 132. 
99.55 Pa.—Orr v. Orr, 7 Pa.Dlst. & 
Co.2d 375. 

1. Mich.—Buck v. Buck, 31 N.W.2d 
829, 320 Mich. 624, 2 A.Ii.R.2d 1325 
—Radzinski v. Radzinski, 207 N.W. 
821, 234 Mich. 144. 

2. Neb.—^Resnick v. Resnick, 288 
N.W. 816, 137 Neb. 256. 

3. Mich.—^Radzinski v. Radzinski, 
207 N.W. 821, 234 Mich. 144—Ames 
V. Ames, 204 N.W. 117, 231 Mich. 
347, followed in 209 N.W. 204, 235 
Mich. 363. 

Mo.—^McCoin v. McCoin, App., 218 
S.W. 949. 

3.5 Cal.—Bole v. Bole, 172 P.2d 936, 
76 C.A.2d 344. 

3.50 Me.—^Monahan v. Monahan, 46 
A.2d 706, 142 Me. 72. 

4. Mass.—Sayles v. Sayles, 80 N.E.2d 
21, 323 Mass. 66, 4 A.L.R.2d 564. 

Tex.—^Wauer v. Wauer, Civ.App., 299 

S.W.2d 719. 

Flea of guilty to charge of prostltu- 
tiou 

Pa.—^Provenson v. Provenson, 58 Pa. 
Dist & Co. 41. 26 Wash.Co. 195, 60 
York Leg.Rec. 105. 
better 

Where there was no direct evi¬ 
dence or intimation that letter al¬ 
legedly written by defendant was ob¬ 
tained by connivance, fraud, coercion, 
or other improper means, and de¬ 
fendant’s position was that she did 
not write it, letter was an admission 
of defendant within statute authoriz¬ 
ing admission of admissions in di¬ 
vorce actions. 

Kan.—^Hoffman v. Hoffman, 135 P.2d 
887, 156 Kan. 647. 

4.5 Ala.—Corpus Juris Secundum 
oited in Lyall v. Lyall, 35 So.2d 550, 
552, 250 Ala. 635. 
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Miss.—^Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

N.J.—Wright V. Wright, 131 A. 94, 98 
N.J.Bq. 528—Stewart v. Stewart, 
114 A. 851, 93 NJ.Eq. 1. 

N.Y.—^Lake v. Lake, 60 N.Y.S.2d 105— 
Barbara v. Barbara, 67 N.Y.S.2d 
156. 

Pa.—^Holobinko v. Holobinko. 70 Pa. 
Dist. & Co. 539, 2 Lebanon 262. 

Dowdell V. Dowdell, Com.Pl., 3 
Bucks Co. 140. 

Tenn.—Gardner v. Gardner, 58 S.W. 

342, 104 Tenn. 410, 78 Am.S.R. 924. 
19 C.J. p 127 note 28. 

Admissibility of evidence as to 
adultery generally see infra § 129. 
Flea of guilty in prosecution for 
adxatery 

Del.—^Ralston v. Ralston, 72 A.2d 441, 
6 Terry 305. 

Testimony of parties 

(1) In divorce action, wife could 
not have been compelled to testify to 
her own adultery, but if she did so 
voluntarily her testimony was not 
incompetent. 

N.Y.—Rivett v. Rivett, 61 N.Y.S.2d 7, 
270 App.Div. 878. 

(2) In divorce action on ground of 
adultery, testimony of plaintiff hus¬ 
band that wife has admitted to him 
her infidelity, is admissible only in 
corroboration of other evidence tend¬ 
ing to establish offense. 

Ala.—^Hendrix v. Hendrix, 34 So.2d 
214, 250 Ala. 309. 

Admissions to libellant or third per¬ 
son 

In divorce action, libelee’s written 
or verbal admissions of adultery 
made to libelant or to third persons 
are admissible. 

Me.—^Monahan v. Monahan, 46 A.2d 
706, 142 Me. 72. 

Xietter from defendant to plaintiff 
N.Y.—Grobin v. Grobin, 55 N.Y.S.2d 
32, 184 Misc. 996. 

Bastardization of child 

(1) In suit for divorce on ground 
of wife’s adultery, admission in evi¬ 
dence, on issue of adultery, of wife’s 
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the statute provides that no divorce can be granted 
on the admissions or confessions of defendant or of 
either of the parties.5 Courts may, without im¬ 
propriety, entertain such proof in corroboration of 
other proved facts, from which adultery may be 
inferred, but not as substantive evidence.®*® 

While a statute which provides that a decree shall 
be rendered on evidence independent of the confes¬ 
sions or admissions of either party will exclude such 
admissions or confessions,® it will not exclude the 
letters of the parties as proof of facts pertinent to 
the question which the court is called on to decide.7 
The confessions or admissions of a paramour are 
inadmissible to prove adultery,® unless communi¬ 
cated to defendant.® 

On the other hand, the admissions of a plaintiff 
are competent evidence to defeat a divorce,!® not¬ 
withstanding the statute provides that the cause 
shall be heard independently of the admissions of 
either party.!! 

While the time and place of admissions need not 
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be fixed to render them admissible,!® there must be 
a preliminary showing that they were not obtained 
by improper means,!® such as connivance, fraud, 
coercion, or collusion;!®*® and admissions or con¬ 
fessions are inadmissible where they were obtained 
by coercion!^ or collusion.!® 

Admissions as to residence. Admissions of a 
party, in the pleadmgs or in the evidence, relating 
to the question of the residence of either party, ex¬ 
cept to the extent that they tend to deny jurisdic¬ 
tion or to defeat the divorce, are inadmissible, and 
cannot be considered in determining the jurisdic¬ 
tion of the trial court.!®*® 

§ 126. - Character and Reputation; Mo¬ 

tive 

The general rule is that, unless directly put In Issue, 
evidence is not admissible to show the general character 
or reputation of either party. Evidence has been held ad¬ 
missible to show plalntlff»s motive for bringing suit. 

The trial court has some discretion as to the ad¬ 
mission of evidence of character in divorce proceed- 


affidavit stating that she had had 
sexual relations with another man 
was not error on ground that it tend¬ 
ed to bastardize child. 

Ind.—^Pilgrim v. Pilgrim, 76 N.E.2d 
159, 118 Ind.App. 6. 

(2) In divorce action, testimony of 
hospital attendant that libelee ad¬ 
mitted that her husband was not 
father of child was admissible on 
issue of adultery and was not ob¬ 
jectionable on ground that it tended 
to bastardize child. 

Me.—^Monahan v. Monahan, 46 A 2d 
706, 142 Me. 72. 

Constltatlonal rights not violated 
In divorce action on ground of 
adultery, exclusion of written state¬ 
ment signed by wife in presence of 
district attorney and Introduced by 
husband to show undue intimacy 
with corespondent, on ground that 
wife’s constitutional rights were vio¬ 
lated because at time she signed 
statement she was under a charge of 
murder and not represented by coun¬ 
sel, was error. 

N.T.—Simons v. Simons, 58 N.T.S.2d 
658, 270 App.Div. 88. 

5. Ala.—^Dawson v. Dawson, 198 So. 
622, 240 Ala. 258—Lunsford v. 
Lunsford, 168 So. 188, 232 Ala. 368. 
Ariz.—^Lundy v. Lundy, 202 P. 809, 
23 Ariz. 213. 

Cal.—^Wilson v. Wilson, 13 P.2d 376, 
124 C.A. 655. 

19 C.J. p 127 note 29. 

“The statute was obviously de¬ 
signed to prevent collusion in ob¬ 
taining divorces. It does not render 
admissions against interest on the 
part of a defendant inadmissible, but 


rather requires that the decree shall 
not be made unless there is other 
competent evidence to establish the 
cause.” 

Del.—Ralston v. Ralston, 72 A.2d 441, 
442, 6 Terry 305. 

5.5 La.—^Peazel v. Peazel, 62 So.2d 
119, 222 La. 113—Mack v. Handy. 
2 So. 181, 39 La.Ann. 491. 

6. W.Va.—Nunn v. Nimn, 133 S.E. 
363, 101 W.Va. 636. 

19 C,J. p 127 note 30. 

7. Va.—Holt V. Holt, 5 S.E.2d 504, 
174 Va. 120. 

8. N.J.—Van Dyke v. Van Dyke, 133 
A. 485, 99 N.J.EQ. 896. 

Pa.—Pike v. Pike, 8 Pa.Dist & Co. 
398. 

Schollenberger v. Schollenberger, 
33 Berks Co.L.J. 25, 64 York Leg. 
Bee. 148. 

19 C.J. p 127 note 28 [a]. 

8- Pa.—^Aikey v. Aikey, Com.Pl., 
19 Northumb.L.J. 218. 

Va.—Cole V. Cole, 170 S.E. 621, 161 
Va. 116. 

Presence of defendant 

(1) Evidence showing presence of 
defendant wife and others when her 
alleged paramour made his admission 
that he had had sexual intercourse 
with wife, together with other cor¬ 
roborating circumstances, made ad¬ 
mission admissible. 

Pa.—^Miller v. Miller, 17 A.2d 910, 143 
Pa.Super. 534. 

(2) Declarations of an alleged par¬ 
amour made to or in the presence of 
defendant indicating that improper 
familiarities had been or were about 
to be indulged in between them, and 
her reply to such declarations, are 
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not within a statute precluding proof 
of adultery by the direct testimony 
of the parties or the confession of 
husband or wife made to each other. 
N.C.—Toole V. Toole, 16 S.B. 912. 112 
N.C. 162, 34 Am.S.R. 479. 

10. Ala.—Corpus JTuzis Secuuduiu 
cited to Lyall v. Lyall, 35 So.2d 550, 
552, 250 Ala. 635. 

N.T.—Rosenwasser v. Rosenwasser, 
179 N.Y.S. 617, 110 Mlsc. 38, re¬ 
versed on other grounds 182 N.Y.S. 
27, 191 App.Div. 715. 

W.Va.—Smith v. Smith, 76 S.E.2d 253. 
138 W.Va. 388—Taylor v. Taylor, 
36 S.E.2d 601, 128 W.Va. 198. 

19 C.J. p 127 note 24. 

11. W.Va.—Tillis v. Tillis, 46 S.E- 
926, 55 W.Va. 198. 

12. Ill.—Balswic V. Balswic, 179 Ill. 
App. 118. 

13. Kan.—Treu v. Treu, 50 P.2d 999, 
142 Kan. 492. 

Me.—^Monahan v. Monahan, 46 A.2d 
706, 142 Me. 72. 

13.5 Me.—^Monahan v. Monahan, su¬ 
pra. 

14. N.J.—^Perkins v. Perkins, 46 A. 
173, 59 N.J.Eq. 515. 

N.Y.—Simons v. Simons, 58 N.Y.S.2d 
568, 270 App.Div. 88. 

19 C.J. p 127 note 32. 

15. Ky.—^McCubbins v. McCubbins, 
24 S.W.2d 573, 232 Ky. 698. 

15.5 W.Va.—Smith v. Smith, 76 S.E, 
2d 253, 138 W.Va. 388—Taylor v. 
Taylor. 36 S.E.2d 601, 128 W.Va. 
198. 

Admissibility of evidence as to resi¬ 
dence generally see infra § 127. 
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ings;l® and such discretion, although limited, is of 
more breadth than that exercised in an ordinary 
civil suit.^*^ 

The general rule is that, unless directly put in is¬ 
sue, evidence is not admissible to show the gen¬ 
eral character,!* or the general reputation,!* of 
either party to the suit; but general reputation as 
to particular vices which are directly in issue is 
admissible,** although reputation for general good 
character has been held not admissible to rebut an 
attack upon the character in a particular respect,*! 
and testimony as to defendant’s general reputation in 
the community as not using vile or profane language 
is not admissible to rebut or contradict testimony 
that defendant did use such language on specific oc¬ 
casions named.*!-® 

Where adultery is charged, evidence of reputation 
has been held admissible to prove the good character 
of defendant,** although it is not admissible as sub¬ 
stantive proof of adultery.** In some jurisdictions, 
however, evidence is not admissible, although adul¬ 
tery is charged, to prove the good character of 
either defendant,*4 or the corespondent.*® 

In a husband’s suit for divorce on the ground of 
cruelty, testimony as to his good character is ad¬ 
missible to disprove the wife’s charges that he is 


27A C.J.S. 

guilty of violent conduct toward her and that he is 
an ill-tempered person.*®-® In such a suit, testimony 
offered by defendant as to her reputation, and that 
of a man with whom she had previously kept com¬ 
pany, for honesty and morality, has been held ad¬ 
missible.*®-!* 

Evidence has been held admissible to show the mo¬ 
tive of plaintiff for bringing the action,*® although 
there is authority that the motive of plaintiff is im¬ 
material except for the purpose of testing his or her 
credibility as a witness.**^ 

§ 127. -Domicile or Residence 

The residence of a party may be proved In the same 
manner as other essential facts. 

To determine the intention of the parties with 
respect to domicile, the trial court may take into 
consideration all the movements, transactions, and 
attending circumstances of the party or parties in¬ 
volved in the question.**^-®* The residence of a 
party may be proved in the same manner as other 
essential facts.** Immaterial matters will not be 
considered.**-® 

The admissibility of admissions relating to evi¬ 
dence is considered supra § 125. 


16. Mo,—Milster v. Milster, 209 S.W. 
G20, 200 Mo.App. 603. 

17. Mo.—Milster v. Milster, supra. 

18. Ark,—^Poe v. Poe, 124 S.W, 1029, 
93 Ark. 426. 

19 C.J. p 127 note 33. 

19. Ky.—Corpus Juris cited in Evans 
V. Evans, 16 S.W.2d 485, 486, 229 
Ky. 21. 

19 C.J. p 127 note 34. 

20. Ind.—Graft v. Graft, 76 Ind. 136. 
19 C.J. p 127 note 35. 

21. Ill.—Berdell v. Berdell, 80 Ill. 
604. 

19 C.J. p 127 note 36. 

21.5 Mo.—Ridge v. Ridge, App., 165 
S.W.2d 294. 

22. Mo.—O’Bryan v. O’Bryan, 13 Mo. 
16, 53 Am.D. 128. 

19 Cjr. p 128 note 37. 

23. Ky.—^Evans v. Evans, 16 S.W.2d 
485, 229 Ky. 21. 

19 O.J. p 128 note 38. 

24. N.T.—Booth V. Booth, 238 N.Y. 
S. 193, 135 Misc. 350—Bias! v. 
Blasi, 197 N.T.S. 871, 119 Misc. 
646. 

19 CJ*. p 128 note 39. 

25. Cal.—^Van Horn v. Van Horn, 91 
P. 260, 5 C.A. 719 

Colo,—Cowan v. Cowan, 26 P. 934, 
16 Colo. 335. 

25.5 W.Va.—^Hurley v. Hurley, 34 S. 
E.2d 465, 127 W.Va. 744. 


25.10 Kan.—^Tuley v. Tuley, 211 P.2d 
95, 168 Kan. 106. 

26. Pa.—Effort V. Effort, 70 A.2d 375, 
166 Pa.Super, 282—^Deutsch v. 
Deutsch, 14 A.2d 586, 141 Pa.Super. 
339. 

Daugherty v, Daugherty, Com.Pl., 
57 Dauph.Co. 32—^Faulkner v. 
Faulkner, Com.Pl., 31 Del.Co. 99. 

27. N.J.—Wille v. Wille, 103 A. 74, 
88 N.J.BQ. 581. 

27.50 Okl.—^McElreath v. McElreath, 
317 P.2d 225. 

Amendment of complaint 
Fact that wife amended her com¬ 
plaint so as to allege that change in 
domicile of parties from Texas to 
Illinois took place in 1936 and not 
in 1932, as originally alleged, was 
a matter for chancellor to consider, 
together with all other facts, in de¬ 
termining whether parties were domi¬ 
ciled in Texas. 

Ill.—Fry V. Pry, 76 N.B.2d 225, 332 
IlLApp. 484. 

28. La.—Bush V. Bush, 95 So.2d 298, 
232 La. 747. 

Nev.—^Hunnewell v. Hunnewell, 27 P. 

2d 1062, 55 Nev. 150. 

Okl.—^Pope V. Pope, 243 P. 962, 116 
Okl. 188. 

R.I.—McCarthy v. McCarthy, 122 A. 

529, 45 R.I. 367. 

119 C.J. p 128 note 46. 
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Divorce action in foreign state 
A husband’s institution of divorce 
action in foreign state on allegations 
of his residence therein was evidence 
against him on issue of his residence 
in state, in subsequent divorce action 
brought by him in state. 

N.C.—Welch V. Welch, 39 S.B.2d 457, 
226 N.C. 541. 

Petition med by defendant in, other 
county 

While verified petition of wife for 
divorce, filed in one county, did not 
conclusively establish residence of 
husband filing instant divorce action 
in another county, such petition was 
a circumstance to be considered along 
with all of other circumstances on 
question of husband’s residence. 
Kan.—Irvin v. Irvin, 322 P.2d 794, 
182 Kan. 563. 

28.5 Gra.—Crenshaw v. Crenshaw, 30 
S.E.2d 480, 197 Ga. 767. 

Previous suit by plaintiff 

In husband’s divorce suit, where 
proof showed, without substantial 
contradiction, that he established 
bona fide, continuous residence in 
county of venue over twelve months 
before bringing suit, evidence that 
he brought, but dismissed, previous 
divorce suit in such county, was im¬ 
material on question of his residence. 
Ga.—Crenshaw v. Crenshaw, supra. 
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§ 128 . -Marriage 

Where the existence or validity of the marriage be¬ 
tween the parties is questioned, evidence of the former 
marriage, or evidence to prove or disprove fraud. Is ad- 
missible. 

In an action for divorce on the ground that de¬ 
fendant used fraud in order to bring about the mar¬ 
riage, great latitude is permitted in the introduction 
of evidence to prove or disprove the existence of the 
fraud.29 Where defendant claims he was never le¬ 
gally married to plaintiff because at the time plain¬ 
tiff claims to have married defendant, defendant had 
a living and undivorced spouse, evidence as to the 
former marriage is admissible ;90 likewise, where 
the defense is that plaintiff wife was married to 
another at the time of her purported marriage to 
defendant, evidence of a marriage certificate is 
admissible as bearing on the good faith of plaintiff 
in entering into the marriage relation with defendant 
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and his probable knowledge of that fact, particular¬ 
ly as it relates to the credibility of plaintiff.®®-® 

§ 129. - Adultery 

Adultery may be proved by direct or circumstantial 
evidence which is competent and relevant and does not 
merely create a suspicion of guilt; and the defendant may 
introduce evidence to explain the circumstances relied 
on to prove adultery. 

The admissibility of confessions or admissions of 
the commission of adultery is considered supra § 125. 

The admissibility of evidence to prove adultery is 
ordinarily governed by the rules of evidence ap¬ 
plied in civil cases generally.31 Adultery may be 
established not only by direct evidence of the com¬ 
mission of the offense,but also by indirect or cir¬ 
cumstantial evidence,33 as, for example, that the 
husband did not have sexual intercourse with the 
wife during the period in which she conceived a 


29. Pa.—^Eby v. Eby, 69 Pa.Super. 
323. 

30. Ohio.—^Pappalardo v. Pappalardo, 
6 Ohio App. 291. 

30.5 Ohio.—^Kontner v. Kontner, 139 
N.E.2d 366, 103 Ohio App. 360, re- 
hearini: denied 145 N.E.2d 495. 103 
Ohio App. 360. 

31. N.T.—Stetson v. Stetson, 146 N. 
Y.S. 245. 

Ohio.—Geiger v. Geiger, 72 N‘.E.2d 
766, 80 Ohio App. 161. 

Admissibility of evidence of adultery 
on charge of indignities see infra § 
143. 

Competency under cross action 
Where plaintiff sought an absolute 
divorce on ground of adultery and 
defendant, by cross action, sought 
a divorce a mensa et thoro on ground 
of plaintiff's improper relations with 
other women, testimony tending to 
show adultery on plaintiff’s part was 
competent, as it was in support of 
allegations of cross action. 

N.C.—Ziglar v. Ziglar, 36 S.E.2d 657, 
226 N.C. 102. 

Testimony of detectives is admissi¬ 
ble. 

N.J.—Slack V. Slack, 108 A. 118, 89 
N.J.Eq. 589, affirmed 105 A. 894, 89 
N.J.Eq. 589. 

Testimony of child of parties 
Trial court properly refused to 
permit fourteen-year-old son of par¬ 
ties to testify as to alleged acts of 
adultery on part of his mother at 
time when son was only eight or 
nine years of age, where no other 
evidence was presented to prove al¬ 
leged adultery. 

Mich.—Buck v. Buck, 31 N.W.2d 829, 
320 Mich. 624, 2 A.L.E.2d 1325. 
IQetters 

(1) In husband’s action for divorce 
a vinculo on ground of adultery, let¬ 
ters from men acquaintances of wife, 


taken from her private desk, were not 
admissible as evidence of adultery, 
but might properly be considered as 
tending to support husband’s con¬ 
tention that wife had not in good 
faith renewed marital relations with 
him after period of separation. 

N.C.—Cameron v. Cameron, 61 S.B.2d 
913, 232 N.C. 686. 

(2) In wife's divorce action, her 
letter, written to, and received by, 
husband before they resumed marital 
relations following their separation, 
was not admissible to show that 
wife's relations with another man 
during husband's absence from state 
were not those of dutiful wife. 

Wash.—Stobert v. Stobert, 166 P.2d 

180, 24 Wash.2d 498. 

(3) In husband's action for divorce 
because of wife’s adultery with co¬ 
respondent, where evidence showed 
that in response to letters from co¬ 
respondent suggesting an assignation 
in a designated city, wife went there 
-and that husband received a letter 
from her there at about time of pro¬ 
posed assignation, letters from co¬ 
respondent found in wife’s trunk were 
admissible by reason of statements 
made with respect to them and be¬ 
cause of acts done pursuant to re¬ 
quests and declarations in letters. 
Pa.—Tuimer v. Tuimer, 27 A.2d 434, 

150 Pa.Super. 110. 

32. Cal.—Wilson v. Wilson, 13 P.2d 
376, 124 C.A. 655. 

La.—Guidry v. Allemand, 43 So.2d 
611, 216 La. 288—Coston v. Coston, 
200 So. 474, 196 La. 1095—Mouille v. 
Schutten, 183 So. 191, 190 La. 841. 
N.T.—Goldie v. Goldie, 79 N.Y.S. 357, 
39 Misc. 389. 

Pa.—Gabriel v. Gabriel, 3 Pa.Dist. 
& Co. 607. 

19 C.J. p 128 note 47. 
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Testimony as to bearing child to de¬ 
fendant 

In wife’s divorce suit, testimony 
of plaintiff’s witness that she bore a 
child to defendant was competent. 
N.Y.—^Barbara V. Barbara, 57 N.Y.S.2d 
156. 

33. Cal.—^Wilson v. Wilson. 13 p.2d 
376, 124 C.A. 655. 

Ill.—^Kunstmann v. Kunstmann. 77 N. 

B.2d 888, 333 IlLApp. 653. 

La.—Guidry v. Allemand, 43 So.2d 
611, 216 La. 288—Coston v. Coston, 
200 So. 474, 196 La. 1095. 

Mass.—^Freeman v. Freeman, 130 N.E. 
220, 238 Mass. 150. 

Miss.—^Hulett v. Hulett, 119 So. 581, 
152 Miss. 476. 

N.C.—Blakely v. Blakely, 119 S.E. 
485, 186 N.C. 351. 

Pa.—^Matchin v. Matchln, 6 Pa. 332, 
47 Am.D. 466. 

Asher v. Asher, 56 A.2d 321, 161 
Pa.Super. 609. 

Klair v. Klair. 3 Pa.Dist. & Co. 
419, 26 Dauph.Co. 60. 

R.I.—Walker v. Walker, 95 A. 925, 
38 H.I. 362. 

19 C.J. p 128 note 55. 

Season for role 

Eye witnesses are not usually 
available in adultery cases. 
N.H.-^eanson v. Jeanson, 75 A. 2d 
718, 96 N.H. 308. 

CircTunstantial evidence of oppor- 
tonity and inclination 
N.H.—Jeanson v. Jeanson, supra. 
FartiLonlar facts or circmnstances 
Character of house where parties 
met, circumstances under which they 
met, and all facts indicating illicit 
relations between them may be 
proved. 

La.—Guidry v. Allemand, 43 So.2d 611, 
216 La. 288—Coston v. Coston, 200 
So. 474, 196 La. 1095. 
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child.3^ or that defendant has shown unusual in¬ 
terest in the welfare of the alleged paramour,35 or 
evidence tending to show an alienation of the affec¬ 
tions of one or the other of the spouses,or that a 
husband has contributed nothing to the support of 
his wife.^*^ 

Any circumstance is admissible that tends to show 
a disposition or inclination on the part of defendant 
to commit adultery,and an opportunity created by 
the parties themselves, or otherwise, for the com¬ 


mission of the offense.3® Thus, acts of improper 
familiarity between defendant and the person named 
as corespondent may be shown.^® 

While evidence of acts of adultery committed 
after suit has been commenced is ordinarily inad¬ 
missible,^! a disposition to commit the act charged 
may be proved by evidence that prior42 or subse¬ 
quent^^ to such act the party charged had engaged 
in improper relations. 


34. Cal.—Hilton v. Hilton, 201 P. 
337, 54 C.A. 142. 

Vt.—Adams v. Adams, 148 A. 287, 102 
Vt. 318. 

Blood test 

V^Tiere gravamen of divorce action 
is act of adultery allegedly resulting 
in birth of illegitimate child or 
children, court may direct a blood 
test, result of which, if exclusionary 
of husband, would then be relevant 
on issue of adultery. 

N.T.—R V. R, 145 N.Y.S.2d 813, modi¬ 
fied on other grounds Anonymous v. 
Anonymous, 150 N.T.S.2d 344, 1 
A.D.2d 312. 

Testimony of medical expert 
Where husband denied paternity of 
child, and wife claimed that an ex¬ 
ceptional, although possible, period of 
pregnancy preceded birth, testimony 
of husband's medical expert ex¬ 
pressing opinion that child was con¬ 
ceived during a designated month 
when husband’s military service de¬ 
nied him access to wife, was compe¬ 
tent as bearing on issue of wife’s 
adultery. 

Mo.—^Boudinier v. Boudinier, 203 S.W. 
2d 89, 240 Mo.App. 278. 

Testimony of husband or wife 

(1) In a divorce proceeding on 
ground of adultery, where wife has 
given birth to a child, neither testi¬ 
mony of husband as to nonaccess 
during time child must have been 
conceived nor testimony of wife that 
husband is not father of child is ad¬ 
missible, since efCect would be to 
bastardize child. 

Pa.—^Holobinko v. Holobinko, 70 Pa. 
Dist. & Co. 539, 2 Lebanon 262. 

(2) In action for divorce on ground 
of adultery, alleged declaration of 
wife that she had given birth to a 
child father of whom was some one 
other than her husband, in connection 
with husband’s testimony to effect 
that such birth occurred more than 
ten months after he had had access 
to wife, was not competent to prove 
act of alleged adultery. 

Tex.—Gonzalez v. Gonzalez, Civ.App., 
177 S.W.2d 328. 

(3) Competency of husband to tes¬ 
tify as to nonaccess. 

Pa.—Shellehamer v. Shellehamer, 
Com.Pl., 8 Cumb.L.J. 27—^Basinger 


V. Basinger, Com.Pl., 19 Fay.L.J. 32, 
18 Monroe L.R. 34. 

35. Ga.—^Leary v. Leary, 18 Ga. 696. 
N.C.—Toole V. Toole, 16 S.E. 912, 112 

N.C. 152, 34 Am.S.R. 479. 

36. N.T.—^Mulock v. Mulock, 1 Bdw. 
14. 

19 C.J. p 129 note 58. 

EzclnsiozL of OLnestion. held prejudicial 
error 

In action for absolute divorce on 
ground of adultery, exclusion of ques¬ 
tions, propounded to defendant on 
cross-examination, as to -whether he 
was then in love with alleged co¬ 
respondent, was prejudicial error. 

N.T.—Golann v. Golann, 62 N.T.S.2d 
384, 270 App.Div. 1018. 

37. N.T.—Carpenter v. Carpenter, 9 
N.T.S. 583. 

Evidenco tending to prove nnfaith- 
fnlness 

Trial court erred in ruling that 
plaintiff wife could not cross-examine, 
husband on subject of support, since 
such evidence would have been 
competent as tending to prove al¬ 
leged unfaithfulness of husband to 
marriage vows. 

N.T.—Davis v. Davis, 32 N.T.S.2d 
603, 263 App.Div. 929. 

38. Conn.—Zeiner v. Zeiner, 179 A. 
644, 120 Conn. 161. 

Miss.—^Hulett v. Hulett, 119 So. 581, 
152 Miss, 476. 

N.J.—^Atha V. Atha, 121 A. 301, 94 
N.J.Bq. 692, affirmed 122 A. 926, 95 
N.J.Bq. 275. 

N.T.—Kay v, Kay, 256 N.T.S. 147, 
235 App.Div. 25. 

Pa.—Brobst v. Brobst, 90 A.2d 320, 
171 Pa.Super. 499—^Asher v. Asher, 
56 A,2d 321, 161 Pa.Super. 609— 
Tuirner v. Tuimer, 27 A.2d 434, 150 
Pa.Super. 110—^Pierpoint v. Pier- 
point. 164 A. 808, 108 Pa.Super. 108 
—Kern v. Kern, 93 Pa.Super. 500. 

Hitt V. Hitt, Com.Pl., 4 Chest.Co. 
409—Eidelson v. Eidelson, Com.Pl., 
43 Del. Co. 315—Kacsur v. Kacsur, 
Com.Pl., 20 Leh.L.J. 64. 

19 C.J. p 129 note 64. 

39. Miss.—Hulett v. Hulett, 119 So. 
581, 152 Miss. 476. 

Pa.—^Asher v. Asher, 56 A.2d 321, 161 
Pa.Super. 609—Tuirner v. Tuirner, 
27 A.2d 434, 150 Pa.Super. 110— 
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Pierpoint v. Pierpoint, 164 A. 808, 
108 Pa.Super. 108. 

Hitt V. Hitt, Com.Pl., 4 ChestCo. 
409—^Eidelson v. Eidelson, Com.Pl., 
43 Del.Co. 315—Kacsur v. Kacsur, 
Com.Pl., 20 Leh.L.J. 64. 

19 C.J. p 129 note 65. 

40. Md.—^Kremis v. Kremis, 161 A. 
255, 163 Md. 223. 

19 C.J. p 129 note 66. 

Testimony not limited to showing ae- 
qnaintance 

Testimony as to previous intimacy 
of spouse and corespondent, renewed 
after marriage, should not be limited 
to showing acquaintance merely, 
since such testimony is vital on issue 
of adultery. 

N.T.—^Davis v. Davis, 32 N.T.S.2d 
603, 263 App.Div. 929. 

41. Ill.—^Poval V. Poval, 39 IlLApp. 
644. 

Md.—^Renner v. Renner, 12 A.2d 195, 
177 Md. 689, 127 A.L.R. 674—Wil¬ 
liams V. Williams, 142 A. 510, 156 
Md. 10. 

Pa.—^Ackerman v. Ackerman, 3 Pa. 
Dist. & Co. 296, 38 Lanc.L.Rev. 
323. 

42. Cal.—Corpus Juris SecnndTun 
cited in Taylor v. Taylor, 186 P.2d 
1015, 1017, 82 C.A.2d 657. 

La.—^Mischler v. Duchman, 105 So. 
559, 159 La. 478. 

Mass.—Murphy v. Murphy, 138 N.E. 
566, 244 Mass. 110. 

Pa.—^Pierpoint v. Pierpoint, 164 A. 
808, 108 Pa.Super. 108. 

Weidner v. Weidner, Com.Pl., 21 
Leh.L.J. 9. 

19 C.J. p 129 note 67, p 130 note 71. 

Eettexs written by husband to wife 
before institution of his divorce suit, 
confessing his unfaithfulness to her, 
were admissible on her behalf, al¬ 
though he testified in rebuttal that he 
made false statements concerning 
his misconduct in such letters be¬ 
cause of agreement with wife that 
she would use letters to obtain di¬ 
vorce. 

Ark.—Settles v. Settles, 195 S.W.2d 
59, 210 Ark. 242. 

43. Ala.—Rudicell v. Rudicell, 77 So. 
2d 339, 262 Ala. 4—Scott v. Scott, 
112 So. 218, 215 Ala. 684. 

La.—Higgins v. Dobard, 116 So. 385, 
165 La. 923. 
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Facts and circumstances, which create merely a 
suspicion of guilt are not admissible,and facts 
and circumstances, to be admissible, must be rele¬ 
vant and material,^® and such as may produce a 
reasonable inference that the offense has been com¬ 
mitted.^® Thus, acts of indiscretion or of adultery 
committed with a person not named as corespondent 
are not, as a rule, admissible to prove the adultery 
charged in the complaint,*^ although they have 
sometimes been received as a circumstance tending 
to support the specific charge.^® 

Evidence of the adulterous intent of the alleged 
paramour is not admissible in the absence of evi¬ 
dence connecting defendant with the same intent.^® 
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Defendant may introduce evidence which is rele¬ 
vant to explain the circumstances relied on to prove 
adultery,50 and may introduce as witnesses the per¬ 
sons with whom defendant is alleged in the bill to 
have committed adultery, to g^ve testimony in dis¬ 
proof of that allegation.50.5 

§ 130, - Cruelty 

Direct or circumstantial evidence Is admissible. If 
material, competent, and relevant, to prove cruelty; and 
the defendant may adduce competent evidence which 
tends to rebut the charges made, or may introduce mat¬ 
ter in recrimination. 

Provided it is also material,50.50 direct or circum¬ 
stantial evidence is admissible, where relevant, to 
prove cruelty,51 even though it also proves other 


Md.—^Renner v. Renner, 12 A.2d 195, 
177 Md. 689, 127 A.L..R. 674—Wil¬ 
liams V. Williams, 142 A. 510, 156 
Md. 10—Sterling v. Sterling, 125 
A. 809, 145 Md. 631. 

Mass.—Thayer v. Thayer, 178 N.E. 
730, 277 Mass. 256. 

Pa.—^Pierpoint v. Plerpoint, 164 A. 
808, 108 Pa.Super. 108. 

Weldner v. Weidner, Com.Pl., 21 
Leh.L..J. 9. 

19 C.J. p 130 note 72. 

Corrohoratlon 

Testimony concerning wife’s con¬ 
duct subsequent to husband’s filing 
divorce action is admissible, under 
some circumstances, to corroborate 
testimony as to acts occurring be¬ 
fore filing of bill. 

Ark.—Thomas v. Thomas, 184 S.W.2d 
812, 208 Ark. 20. 

Md.—^Pohzehl v. Pohzehl, 109 A.2d 58, 
205 Md. 395. 

EzplaiLatioiL of evidence already in. 
troduced 

In divorce proceeding by wife, 
wherein husband filed cross bill for 
divorce on ground of adultery, evi¬ 
dence of acts of wife and her alleged 
paramour subsequent to filing of 
cross bill was admissible as tending 
to explain evidence already intro¬ 
duced with respect to act originally 
charged by husband. 

Ala.—Rudicell v. Rudicell, 77 So.2d 
339, 262 Ala. 41. 

In New Tork 

(1) It has been held that such evi¬ 
dence is incompetent for the purpose 
of proving lascivious disposition. 
N.Y.—Tuttle V. Tuttle, 191 N.Y.S. 

769. 

(2) However, other authorities ap¬ 
ply rule stated in text. 

N.Y.—^Axtell V. Axtell, 119 N.Y.S. 
644—Smith v. Smith, 13 N.Y.S. 817. 

44. Ark.—^Leonard v. Leonard, 142 
S.W. 1123, 101 Ark. 522. 

19 C.J. p 129 note 60. 

45. Md.—^Kremis v. Kremis, 161 A. 
255, 163 Md. 223. 


N.C.—Hill V. Hill. 146 S.E. 138. 196 
N.C. 472. 

Or.—^Bickner v. Bickner, 233 P. 252, 
114 Or. 48. 

—Titter v. Titter, Com.Pl.. 29 Del. 
Co. 8, modified on other grounds 10 
A.2d 873, 138 Pa.Super. 555. 

19 C.J. p 129 note 61. 

Divorce action between third parties 
In action by wife for divorce on 
grounds of physical cruelty and de¬ 
sertion, wherein husband filed cross 
action for divorce on ground of 
adultery, judgment roll of prior di¬ 
vorce action between third parties 
was not admissible for purpose of 
proving fact of rendition of that 
divorce decree between third parties, 
as mere fact that wife obtained di¬ 
vorce from husband in that action 
was of no relevancy In determining 
question whether complainant in in¬ 
stant action had committed adultery. 
S.C.—Green v. Green, 90 S.B.2d 253, 
228 S.C. 364. 

46. N.Y.—Graham v. Graham, 159 N. 
Y.S. 918, 173 App.Div. 460. 

19 C.J. p 129 note 62. 

47. Ohio.—^McDermott v. State, 13 
Ohio St. 332, 82 Am.D. 444. 

19 C,J. p 129 note 68. 

48. N.J.—^Derby v. Derby, 21 N.J. 
Eq. 36, 60. 

N.Y.—Carpenter v. Carpenter, 9 N. 
Y.S. 583. 

19 C,J. p 129 note 69. 

49. Ga.—Cocroft v. Cocroft, 124 S. 
E. 346, 158 Ga. 714. 

Mass.—^Pond v. Pond, 132 Mass. 219. 
Pa.—B. V. B., 10 Pa.Co. 558. 

50. N.Y.—Tuttle v. Tuttle, 191 N. 
Y.S. 769. 

50.5 Ala.—^Halbrooks v. Halbrooks, 
42 So.2d 352, 252 Ala. 667. 
Defendant’s failure to testify 
This is true notwithstanding de¬ 
fendant herself did not appear In 
open court and deny accusation 
against her. 

Ala.—^Halbrooks v. Halbrooks, supra. 
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50.50 Cal.—^Piper v. Piper, 279 P.2d 
770. 130 C.A.2d 727. 

Ga.—^Norton v. Norton, 99 S.E.2d 139, 
213 Ga. 384. 

Prior divorce on ground of cruelty 
In wife’s action for divorce on 
ground of intolerable cruelty, evi¬ 
dence that defendant's former wife 
obtained divorce on such grround was 
immaterial. 

Conn.—Bosworth v. Bosworth, 40 A.2d 
186, 131 Conn. 389. 

51. Cal.—^Buchmayer v. Buchmayer, 
157 P.2d 9, 68 C.A.2d 462—Klem- 
mer v. Klemmer, 187 P. 85, 42 C.A. 
618. 

Ga.—^Norton v. Norton, 99 S.E.2d 139, 
213 Ga. 384—Pepper v. Pepper, 152 
S.B. 103, 169 Ga. 832—Eight v. 
Eight, 111 S.B. 193, 153 Ga. 821. 
Idaho.—^Radermacher v. Radermach- 
er, 87 P.2d 461, 69 Idaho 716. 

Ill*—^Eunstmann v. Eunstmann, 77 
N.B.2d 888, 333 Ill.App. 653—Bryk 
v. Bryk, 69 N.E.2d 737, 329 Ill.App. 
533. 

Iowa.—Garside v. Garside, 224 N.W. 
586, 208 Iowa 534—^Thompson v. 
Thompson, 173 N.W. 55, 186 Iowa 
1066, 5 A.L.R. 710. 

La.—Sliman v. Sliman, 99 So. 343, 
155 La. 397. 

Md.—Pryor v. Pryor, 131 A. 47, 146 
Md. 683. 

Mass.—Callan v. Callan, 181 N.B. 736, 
280 Mass. 37. 

Minn.—Olson v. Olson, 53 N.W.2d 29, 
236 Minn. 363. 

Mo.—^Reynolds v. Reynolds, 249 S.W. 
407, 297 Mo. 447. 

Robbins v. Robbins, App., 257 
S.W.2d 92. 

N.Y.—^Fisher v. Fisher, 227 N.Y.S. 
345, 223 App.Div. 19, affirmed 165 
N.B. 460, 250 N.Y. 313, 61 A.L.R. 
1523. 

Ohio.—McGhee v. McGhee, App., 64 
N.E.2d 254. 

Pa.—Scholl V. Scholl, 40 A.2d 897, 156 
Pa.Super. 497. 
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grounds for divorce than cruelty.52 The testimony 
in an action for divorce on the ground of extreme 
cruelty should relate to specific circumstances on 
specific dates, sequentially presented, and plaintiff 
should avoid a general recitation of what defendant 
“would” do;52.5 plaintiff in an action for divorce 
may testify as to specific acts of cruelty, even though 
there can be no corroboration thereof.®* 

Mere threats and words, while not amounting to 
extreme cruelty entitling a party to a divorce, are 
admissible in evidence to characterize the conduct 
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of the person using them;®*-® so, proof of extreme 
mental cruelty may be made by testimony of cruel 
remarks made by one spouse to the other.®*-i0 Tes¬ 
timony as to acts of personal violence on the part of 
defendant’s father committed in defendant’s pres¬ 
ence and apparently with his acquiescence and ap¬ 
proval is admissible.®^ 

Evidence of other acts of cruelty may be admitted 
in explanation, corroboration, or aggravation of 
those relied on as grounds for divorce,®® and, while 


Tex,—^Larson v. Larson, Civ.App., 292 
S.-W'.2d 685. 

19 C.J. p 130 note 76. 

SelevaxLt evidence lield not excluded 
In action by wife for divorce on 
ground of extreme cruelty, record es¬ 
tablished that wife was not precluded 
from offering any evidence that was 
relevant. 

Cal.—^Dooley v. Dooley, 318 P.2d 849, 
165 C.A.2d 777. 

Period considered 

(1) Court properly admitted evi¬ 
dence as to alleged acts of cruelty 
by wife thirty years before, since 
period of time during which acts of 
cruelty continued had a distinct bear¬ 
ing on ultimate disposition of com¬ 
munity property. 

Cal.—^Margolis v. Margolis, 251 P.2d 
396, 115 C.A.2d 131. 

(2) In divorce action, admission of 
evidence relating to testimony pre¬ 
sented by plaintiff with respect to 
question of extreme cruelty occurring 
many years previous to final separa¬ 
tion, was not error, as against con¬ 
tention that fact of parties con¬ 
tinuing to live together would consti¬ 
tute a condonation, where such evi¬ 
dence disclosed a continuous line of 
improper conduct. 

Ohio.—-Weller v. Weller, App., 42 N. 
E.2d 458. 

(3) In wife's action on ground of 
extreme cruelty, she should have been 
allowed to offer exposition of entire 
course of marital relation from its 
very beginning, so that her condition, 
husband’s conduct, and treatment she 
received in institutions and from her 
own doctors could have been chrono¬ 
logically and comprehensively de¬ 
veloped, thus affording foundation for 
determining whether wife had estab¬ 
lished her cause of action, and her 
testimony should not have been lim¬ 
ited to husband’s conduct in years im¬ 
mediately before separation. 

N.J.—Stolov V. Stolov, 141 A.2d 646, 
60 N.J.Super. 178. 

(4) Cruelty is cumulative, and 
while acts of violence committed at 
an earlier period, and which have not 
prevented a wife from living with 
her husband, or going back to him 
after they have been separated, can¬ 


not be made sole foundation of a di¬ 
vorce action, they form subject of in¬ 
vestigation and proof with a view to 
determining true issue in case, name¬ 
ly, whether wife can, with safety to 
her person and health, continue to 
live with husband. 

Va.—^Bennett v. Bennett, 18 S.E.2d 
911, 179 Va. 239. 

(5) Respondent’s conduct after 
separation. 

Pa.—^Litch V. Litch, Com.Pl., 60 Lane. 
L.Rev. 471. 

Communication, of venereal disease 
Mich,—^Johnson v. Johnson, 20 N.W. 
2d 862, 313 Mich. 195. 

Drinking habits 

In suit for divorce for extreme 
cruelty, brought against husband who 
allegedly had violent temper, evidence 
of husband’s drinking habits was ad¬ 
missible. 

R.I.—Sullivan v, Sullivan, 26 A.2d 
636, 68 R.I. 26. 

Actions of spouse with others; 
adultery 

(1) Although wife’s action for di¬ 
vorce could not be based on husband’s 
alleged adultery that took place more 
than two years prior to commence¬ 
ment of action, evidence as to such 
acts was admissible to support wife’s 
charge of extreme cruelty. 

Cal.—^Taylor v. Taylor, 186 P.2d 1015, 
82 C.A.2d 657. 

(2) Evidence of adultery generally 
see supra § 129. 

(3) In action by husband for di¬ 
vorce on ground of cruel and inhuman 
treatment, evidence by husband that 
wife was seen in company of another 
man and was observed to hug and 
kiss him was admissible. 

Ky.—Crawford v. Crawford, 233 S.W. 
2d 505, 313 Ky. 745. 

(4) In wife’s divorce suit, chan¬ 
cellor had right to consider testimony 
of plaintiff’s witnesses as to defend¬ 
ant’s adulterous acts with other 
women, together with other circum¬ 
stances indicating such predilections 
toward women, in determining 
whether defendant was guilty of 
cruelty toward plaintiff as charged in 
petition, although such witnesses’ tes¬ 
timony, because of failure to prove 
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' their good character, would have been 
insuflacient to authorize divorce on 
ground of adultery. 

Ky.—Bobbitt v. Bobbitt, 178 S.'W.2d 
977, 297 Ky. 288. 

(5) Although husband’s conduct 
with other women was not sufficient 
to establish adultery, such conduct, 
which caused wife apprehension, 
worry, and humiliation and belief of 
his infidelity, could be considered in 
connection with other evidence tend¬ 
ing to support wife’s allegation of 
grievous mental suffering. 

N.D.—Ruff V. Ruff, 62 N.W.2d 107, 
78 N.D. 775. 

Dove letters 

In wife’s divorce suit on ground 
of cruelty and inhuman treatment en¬ 
dangering life, love letters received 
by husband from a woman were ad¬ 
missible as bearing on such grounds, 
notwithstanding divorce w'as not 
sought for adultery. 

Iowa.—Weatherill v. Weatherill, 25 
N.W.2d 336, 238 Iowa 169. 

52. Cal.—Borkheim v. Borkheim, 223 
P. 429, 65 C.A. 218. 

Mich.—^Westgate v. Westgate, 288 N. 
W. 860, 291 Mich. 18. 

52.5 N.J.—Stolov V. Stolov, 141 A.2d 
646, 60 N.J.Super. 178. 

53. Cal.—^Perkins v. Perkins, 154 P. 
483, 29 C.A. 68. 

53.5 Ill.—Bryk v. Bryk, 69 N.E.2d 
737, 329 I11.APP. 633. 

53.10 Cal.—^Lawrie v. Lawrie, 242 P. 
2d 920, 110 C.A.2d 380—Stevens v. 
Stevens, 206 P.2d 418, 92 C.A.2d 
85. 

54. R.I.—Sayles v. Sayles, 103 A. 
226, 41 R.I. 170. 

55. La.—^Vicknair v. Terracina, 113 
So. 787, 164 La. 117. 

Mich.—Abbott v. Abbott, 168 N.W. 
950, 203 Mich. 265. 

N.J.—Kelly v. Kelly. 191 A. 287, 
16 N.J.M1SC. 328, 121 A.L.R. 255, 
affirmed 189 A. 381, 121 N.J.Eq. 
256—Soos V. Soos, 186 A. 386, 14 
N.J.Misc. 381. 

Tex.—^Kyle v. Kyle, Civ.App., 55 S. 
•W.2d 885. 

W.Va.—Rice v. Rice, 106 S.B. 237,. 

88 W.Va. 54. 

19 C.J p 130 note 82. 
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there is authority to the contrary,56 this rule has 
been held applicable although such acts occurred 
after suit was brought.57 The collateral acts may 
be shown notwithstanding they do not in them¬ 
selves amount to legal cruelty.58 The admission of 
evidence as to collateral acts, however, rests largely 
in the discretion of the court.59 


Evidence which is incompetent or irrelevant is 
not admissible.50 

Defendant may adduce any evidence that tends 
to rebut the charges made,5i provided it is compe¬ 
tent and relevant thus, where the basis of the 
suit is misconduct of defendant because of which 


Dates aJOLd places iLot fized 
Rule stated in text applies even 
though dates and places of other 
acts are not fixed. 

Mich.—^Hollway v. Hollway, 73 N.W. 
2d 833, 344 Mich. 304. 

Eushand’s attentioiis and letters .to 
other woasoiaiL 

In wife's divorce suit, testimony 
of unmarried woman concerning hus¬ 
band’s attentions to her, including 
marriage proposal, and letters from 
husband to her containing terms of 
endearment and the like, were ad¬ 
missible to corroborate wife’s testi¬ 
mony as to cruel treatment. 

Ga.—^l^’^est V. West, 34 S.E.2d 546, 199 
Ga. 378. 

Settled hate and estrangement 
Evidence of respondent’s settled 
hate and estrangement toward libel¬ 
ant could be considered in passing 
on evidence as to respondent’s cruel 
and barbarous conduct in determin¬ 
ing whether his conduct was inten¬ 
tional or accidental. 

Pa.—Scholl V. Scholl, 40 A.2d 897, 
156 Pa.Super. 497. 

Conduct within six months of filing 
petition 

A husband’s conduct within six 
months of filing of divorce petition 
by wife was not competent proof of 
extreme cruelty, but was admissible 
as giving character to earlier acts of 
cruelty complained of. 

Welch V. Welch, 111 A.2d 793, 
34 N.J.Super. 197, affirmed 116 A.2d 
625, 35 N.J.Super. 256. 

Tom V. Yorn, 49 A.2d 136, 138 
K'.J.Eq. 608. 

Acts before or after condonation 
Unless condonation was revoked, 
evidence concerning asserted acts of 
cruelty occurring prior to condonation 
was inadmissible for purpose of cor¬ 
roborating asserted acts of cruelty 
after condonation. 

Cal.—^Hamburger v. Hamburger, 141 
P.2d 463, 60 C.A.2d 530. 

56. Mich.—Cooley v. Cooley, 30 N.W. 
2d 840, 320 Mich. 209—Rayner v. 
Rayner, 14 N.W. 562, 49 Mich. 600. 

67. Cal.—Garten v. Garten, 296 P.2d 
23, 140 C.A.2d 489. 

Colo.—Collins V. Collins, 289 P.2d 900, 
132 Colo. 495. 

La.—Williamson v. Williamson, 113 
So. 796, 164 La. 144. 

Mich.—Ziontz v. Ziontz, 36 N.W.2d 
882, 324 Mich. 155. 
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Okl.—^Jackson v. Jackson, 205 P.2d 
297, 201 Okl. 292, 7 A.L.R.2d 1410. 

19 C.J. p 131 note 83. 

Evidence of lewd and lascivious con- 
duct 

Ky.—Watson v. Watson. 209 S.W.2d 
84, 306 Ky. 718. 

58. Ill.—Lipe V. Lipe, 158 N.E. 411, 
327 Ill. 39—Teal v. Teal. 155 N.B. 
28, 324 Ill. 207. 

Tex.—^Radford v. Radford, Civ.App., 
42 S.W.2d 1060. 

19 C.J. p 131 note 85. 

69. Mass.—Smith v. Smith, 45 N.E. 

52, 167 Mass. 87. 

19 C.J p 131 note 86. 

60. Cal.—Price v. Price. 163 P.2d 501, 
71 C.A.2d 734—Gould v. Gould, 218 
P. 278, 63 C.A. 172. 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 601. 

Wife’s diary relating to a period 
prior to marriage was inadmissible 
on issue of cruel and inhuman treat¬ 
ment. 

Or.—^Hollingworth v. Hollingworth, 
145 P.2d 466, 173 Or. 286. 

Sexual perversion 
In divorce action where wife sought 
to prove husband guilty of cruel and 
inhuman treatment by testifying that 
he was sexual pervert and during 
their married life had harassed wife 
with improper requests for her as¬ 
sistance in acts of masturbation and 
foliation, trial court erred in per¬ 
mitting, over husband’s objection, 
introduction of corroborative testi¬ 
mony by witness to effect that five 
years prior to marriage of parties 
husband had attempted act of sex 
perversion with witness, liberal cor¬ 
roboration rule having no application. 
Minn.—^Luley v. Luley, 48 N.W.2d 
328, 234 Minn. 324. 

61. Cal.—Bole v. Bole, 172 P.2d 936, 
76 C.A.2d 344—Sallee v. Sallee, 218 
P. 69, 63 C,A. 54—^Broderick v. Brod¬ 
erick, 181 P. 402, 40 C.A. 650. 

Miss.—Hulett V, Hulett, 119 So. 681, j 
152 Miss. 476. 

19 C.J. p 130 note 77. 

Evidence as to reputation see supra 
§ 126. 

Condonation 

(1) In action by wife for divorce 
on ground of extreme and repeated 
cruelty, evidence that husband and 
wife lived in same premises until 
time of hearing was a matter to be 
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considered in determining whether 
there had been condonation by wife, 
but was not only evidence to be con¬ 
sidered. 

Ill.—Dunivant v. Dunivant, 125 N.E. 
2d 836, 5 Ill.App.2d 481. 

(2) Where, in divorce action by 
husband on ground of cruel and in¬ 
human treatment, wife cross peti¬ 
tioned for separate maintenance on 
same ground, and basis for her relief 
had to be predicated on husband’s 
condonation of her faults and on her 
reformation, evidence of her improper 
relations after date of petitions vras 
material to show a failure of condi¬ 
tional condonation by husband of 
wife's past similar offenses, and, 
therefore, acceptance of such testi¬ 
mony was proper, especially in view 
of fact that wife’s attorneys had 
had timely notice of evidence. 

Iowa.—Leigh v. Leigh, 73 N.W.2d 

727, 247 Iowa 358. 

(3) Admissibility of evidence to 
show condonation generally see infra 
§ 134. 

62. Ga.—^Pepper v. Pepper, 152 S.E. 
103, 169 Ga. 832. 

Okl.—Collins v. Collins, 77 P.2d 74, 
182 Okl. 246. 

Utah.—Schuster v. Schuster, 53 P.2d 
428, 88 Utah 257. 

Husband’s xelatious with other 
womaa 

In action by husband for divorce 
on grounds of indignities and cruel 
and barbarous treatment, consisting 
in part of alleged unjust accusations 
of infidelity, evidence of his relations 
with another woman after separation 
was relevant to shed light on prior 
existing conditions. 

Pa.—Spray v. Spray, 138 A.2d 189, 
185 Pa.Super. 407. 

Psychiatrist’s deposition that wife 
was insane, used by husband in previ¬ 
ous civil action by wife to recover 
personalty which she claimed he had 
appropriated, could not be used by 
wife to attack finding of trial court, 
in husband’s action for divorce, that 
wife was of sound mind when she 
committed acts of intolerable cruelty. 
Conn.—Themper v. Then^per, 45 A.2d 
826, 132 Conn. 647. 

Testimony of private detective held, 
inadmissible 

Tex.—^Winters v. Winters, Civ.Ap 9 .^ 
282 S.W.24 749. 
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plaintiff apprehends bodily harm, any evidence is 
admissible that tends to show that such apprehension 
does not actually exist.Defendant may also in¬ 
troduce matter in recrimination.®3.5 

Condonation, although not pleaded in defense, may 
well serve as a circumstance concerning the mental 
attitude of plaintiff.®®*^® 

The admissibility of evidence offered by plaintiff 
as to his good character is discussed supra § 126. 

Denial of conjugal rights. On the issue of a 
wife’s cruelty to her husband, evidence that she de¬ 
nied him conjugal rights is admissible.®®*^® 

Testimony of a child of the parties may be compe¬ 
tent, relevant, and material.®®*®® 


§ 131. - Desertion 

In an action for divorce on the ground of desertion, 
evidence is admissible to show the acts and declarations 
of the parties in connection with the alleged desertion, 
and evidence of nonsupport by the husband may be ad¬ 
missible; but incompetent or irrelevant evidence is In¬ 
admissible. 

In a suit for a divorce on the ground of desertion, 
evidence which is incompetent or irrelevant will be 
excluded.®^ However, the acts and declarations of 
the parties in connection with the alleged desertion, 
occurring at about the date thereof, are admissible 
for the purpose of explaining the relations exist¬ 
ing between the parties and enabling the court to 
determine whether the alleged misconduct consti¬ 
tutes desertion;®® and where defendant contends 
that the abandonment is justified because of indig- 


63. Ga.—Johns v. Johns, 29 Ga. 718. 
N.J.—Stutz V. Stutz, 61 A.2d 432, 139 
N.J.Eq. 385. 

19 C.J. p 130 note 78. 

63.5 Wis.—^Elsinger v. Elsinger, 46 
N.W.2d 761, 258 Wls. 524. 

False accnsatlon. of jbnmorality 
In husband's action for divorce on 
ground of cruel and inhuman treat¬ 
ment, wife's evidence that he falsely 
accused her of immorality should 
have been admitted under doctrine of 
recrimination, since it would show, if 
true, that he was guilty of cruel and 
inhuman treatment and tend to ex¬ 
plain her conduct. 

Wis.—Elsinger v. Elsinger, supra. 

63.10 Iowa.—Gemricher v. Gem- 
richer, 300 IST.W. 617, 230 Iowa 1212. 
Evidence as to condonation generally 
see infra § 134. 

63.15 Ga.—^Hinkle v. Hinkle, 74 S.E. 
2d 657, 209 Ga. 554. 

63.20 Cal.—^Bole v. Bole, 172 P.2d 
936, 76 C.A.2d 344. 

Testimony of children of parties gen¬ 
erally see supra § 124. 

Xssne of intozicatioiL of defendant at 
party 

Cal.—^Bole V. Bole, supra. 

64. D.C.—^Richardson v. Richardson, 
112 F.2d 19, 72 App.D.C. 67. 

Ill.—^Mathews v. Mathews, 227 Ill. 
App. 465. 

Nev.—^Thompson v. Thompson, 247 P. 

546, 49 Nev. 375, 47 A.L.R. 569. 
N.J.—Gilbert v. Gilbert, 94 A.2d 863, 
24 N.J.Super. 473. 

Franklin v. Franklin, 62 A.2d 841 
140 N.J.EQ. 127. 

Pa.-~Smith v. Smith, Com.Pl., 44 Luz. 
Leg.Reg. 7. 

R.I.—Ash V. Ash, 144 A. 437, 50 R.I. 

Adultery during separation period 
Pa.—Champ v. Champ, Com.Pl., 38 
Liuz.Leg.Reg. 205. 


Adultery after separation period 
Evidence of alleged acts of adultery 
by libellant occurring after expira¬ 
tion of two-year period of separation 
could not be offered to support de¬ 
fense of cause or justification, al¬ 
though admissible to impeach credi¬ 
bility of libellant or show his real 
motive for seeking divorce. 

—Tatem v. Tatem, 64 A.2d 614, 
164 Pa.Super. 307. 

Bejection of offer of reconciliation 
Fla.—Martin v. Martin, 66 So.2d 268. 

65. Cal.—^Klemmer v. Klemmer, 187 
P. 86, 42 C.A. 618. 

Conn.—Campbell v. Campbell, 147 A. 
800, 110 Conn. 277. 

I^*C,—^Richardson v. Richardson, 112 
F.2d 19, 72 App.D.C. 67. 

Idaho.—^McMickle v. McMickle, 88 P, 
2d 530, 60 Idaho 1. 

Ill*—Church V. Church, 58 N.E.2d 739, 
324 I11.APP. 657. 

Miss.—^McLemore v. McLemore, 163 
So. 500, 173 Miss. 765. 

N.J.—^Munger v. Munger, 21 A.2d 784, 
130 N.J.Eq. 279. 

Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 176 
A. 142, 117 N.J.Eq. 451. 

N.M.—Tenorio v. Tenorio, 98 P.2d 
838, 44 N.M. 89. 

N’-Y.—^Bohmert v. Bohmert, 150 N.E. 
611, 241 N.Y. 446. 

Barila v. Barila, 137 N.T.S. 1038, 
153 App.Div. 238. 

N.D.—^Hayhurst v. Hayhurst, 256 N. 
W. 413, 65 N.D. 25. 

Pa.—^D'Alfonso v. D'Alfonso, 10 A.2d 
808, 138 Pa.Super. 378—^Litch v. 
Litch, 89 Pa.Super. 16. 

Pershing v. Pershing, Com.Pl., 
16 Cambria 193—Clemmensen v. 
Clemmensen, Com.Pl., 32 Del.Co 
522. 

Bums V. Bums, 146 A. 445. 50 
R.I. 129. 

19 C.J. p 131 note 87. 
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Wife’s refusal to have sexual rela¬ 
tions with husband 
Ill.—^Lewand v. Lewand, 82 N.E 2d 
364, 335 I11.APP. 573. 

Letters or contents thereof 
Ill.—^Johnson v. Johnson, 39 N.E.2d 
389, 313 Ill.App. 193, reversed on 
other grounds 45 N.E.2d 625 381 
Ill. 362. 

N’.Y.—Spafford v. Spafford, 36 NTS 
2d 340. 

LibeUant’s conduct with other women 
Pa.—Darrall v. Darrall, 63 A. 2d 693, 
164 Pa.Super. 113. 

Constructive desertion 
Evidence that a husband is in¬ 
fatuated with, or extremely attentive 
to, another woman and treats his 
wife with silent contempt is entitled 
to consideration in determining 
whether he has been guilty of con¬ 
structive desertion that will entitle 
wife to divorce. 

Md.—Scheinin v. Scheinin, 89 A.2d 
609, 200 Md. 282. 

Husband’s testimony as to wife’s 
statement 

In action for separation on ground 
of abandonment, husband's testimony 
that his wife told him that she had 
committed adultery was admissible 
on issue of her cruel and inhuman 
treatment, justifying his leaving her, 
and was not inadmissible, under stat¬ 
ute, on any theory of confidential 
communication made by one spouse to 
another during marriage. 

N.Y.—Poppe V. Poppe, 144 N.E.2d 72, 

3 N.Y.2d 312, 165 N.Y.S.2d 99. 

Acts of parties before previous suit 
In husband’s suit for absolute di¬ 
vorce on ground of willful desertion, 
where wife cross petitioned for di¬ 
vorce from bed and board on similar 
grounds, and a previous divorce suit 
between parties had been dismissed 
in 1932, even though first case merged 
all causes of divorce existing at 
that time, evidence with respect to 
acts of parties prior to that date. 
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nities, evidence as to what occurred after he witli- 
drew from the home is relevant for the purpose of 
shedding light on his behavior prior to the separa- 
tion.®5-5 

On an issue of desertion, evidence of the attitude 
or conduct of the parents of plaintiff toward defend¬ 
ant is admissible,®® but on such issue evidence that 
plaintiff had been married and divorced, that there 
are no children of the marriage, and that the hus¬ 
band was dead, is not admissible,®*^ nor is the fact 
that defendant belonged to a religious sect whose 
doctrines prohibited cohabitation with an unbe¬ 
lieving spouse.®® 

Nonsupport, although not a ground for divorce, 
is material on the question whether a husband has, 
in fact, deserted his wife,®®-® and on his intent to 
desert ;®®-l® and where the wife’s desertion is al¬ 
leged as ground for divorce, the record of a former 
proceeding by the wife charging the husband with 
desertion and nonsupport is admissible.®® 

On an issue of desertion, correspondence between 
counsel for the respective parties in a previous ac¬ 
tion for divorce on the ground of adultery, where 
the jury found in favor of defendant, is not ad¬ 
missible.*^® 

Where plaintiff suing for divorce on the ground of 
voluntary abandonment introduces evidence of false 
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accusations by defendant of plaintiff’s misconduct, it 
is error to exclude defendant’s evidence of such 
misconduct.*^0-® 

§ 132. - Habitual Drunkenness 

In an action for divorce on the ground of habitual 
drunkenness, evidence of facts coiiateral to those charged 
is admissible; but evidence of defendant’s sobriety after 
the period reiied on is incompetent. 

In an action for divorce on the ground of habitual 
drunkenness, evidence of facts collateral to those 
charged in the complaint is admissible in support of 
the charge, although not as grounds for divorce.*^^ 
Thus, a confirmed habit of drunkenness existing 
prior to the period alleged in the complaint,*^2 or at 
any time subsequent to the commencement of the 
suit and prior to its trial,may be shown; but evi¬ 
dence of defendant’s sobriety after the period on 
which a charge of habitual drunkenness was founded 
is incompetent.*^^ 

§ 133. - Other Grounds for Divorce 

In an action for divorce on the ground of indignities 
to the person, gross neglect of duty, separation for the 
statutory period, or incompatibility, competent and rele¬ 
vant evidence, including evidence of defendant’s adultery, 
Is admissible to prove the allegations of the complaint. 

In an action for divorce on the ground of indigni¬ 
ties to the person, evidence of defendant’s adultery 
is admissible,*^^-®® as relevant and material to the 


even if Inadmissible to prove a 
ground for divorce, was admissible to 
prove or disprove that either party, as 
petitioner, was without fault. 

R.I.—Gardella v. Gardella, 19 A.2d 
307, 66 R.I. 382. 

65.5 Pa.—^McMahon v. McMahon, 74 
A.2d 718, 167 Pa.Super. 61. 

66. La.—Geisinger v. Conners, 58 
So. 815, 130 La. 922. 

Tex.—Mikolojczak v. Mikolojczak, 
Civ.App., 283 S.W. 328. 

67. Ill.— Prankenberg v. Franken- 
berg, 190 IlLApp. 444. 

68. Tex.—^Haymond v. Haymond, 12 
S.W. 90, 74 Tex. 414. 

68.5 Fla.—^Betts v. Betts, 63 So.2d 
302. 

68.10 Iowa.—^Parker v. Parker, 65 N. 

W.2d 183, 244 Iowa 169. 

Reason, for rule 

Support of wife is one of duties 
of marriage relation which husband 
owes. 

Iowa.—^Parker v. Parker, supra. 
Denial of support order 

In wife’s suit for divorce on ground 
of desertion, wherein husband as¬ 
serted that he had made a bona fide 
offer of reconciliation, record of court 
wherein wife was denied an order of 


support in an action brought against 
husband was admissible. 

Pa.—Carr v. Carr, 50 A.2d 617, 160 
Pa.Super. 124. 

Husband’s testimony In nonsupport 
hearing 

Pa.—^Mumma v. Mumma, Com.Pl., 61 
Dauph,Co. 174, affirmed 82 A. 2d 
274, 169 Pa.Super. 221. 

69. Or.—Larson v. Larson, 205 P. 
640, 103 Or. 393. 

Pa.—^Loughney v. Loughney, 169 A. 
460, 111 Pa.Super. 214. 

Grimm v. Grimm, 8 Pa.Dist. & 
Co. 484, 22 Sch.Leg.Rec. 216. 

Commonwealth v. James, 9 Pa. 
Co. 145—Hosfelt v. Hosfelt, Com. 
PI., 4 Cumb.L.J. 128—Mumma v. 
Mumma, Com.Pl., 61 Dauph.Co. 174, 
affirmed 82 A.2d 274, 169 Pa.Super. 
221—Stidworthy v. Stidworthy, 29 
Del.Co. 569—Kapral v. Kapral, 2 
Fay.L.J. 181—Champ v. Champ, 
Com.Pl., 38 Luz.Leg.Reg. 205. 
Obtaining support order | 

In husband’s divorce suit, fact that 
wife had obtained support order 
against her husband after desertion 
or separation was relevant on issue 
of desertion. 

Pa.—^Dukenfield v. Dukenfield, 110 A. 
2d 858, 177 Pa.Super. 215—Copeland 
V. Copeland, 38 A.2d 364, 155 Pa. 
Super. 102. 


Gutkowski V. Gutkowski, Com.Pl., 
5 Chest.Co. 209—^Knapp v. Knapp, 
Com.Pl., 90 Pittsb.Leg.J. 263. re¬ 
versed on other grounds 33 A.2d 
88, 152 Pa.Super. 412. 

70. Pa.—Sharp v. Sharp, 65 Pa.Super. 
181, 

70.5 Ala.—Gee v. Gee, 32 So.2d 657. 
249 Ala. 642. 

71. Mont.—Morrison v. Morrison, 35 
P. 1, 14 Mont. 8. 

72. Minn.—^Reynolds v. Reynolds, 46 
N.W. 236, 44 Minn. 132. 

19 C.J. p 131 note 94. 

73. Conn.—^Allen v. Allen, 46 A. 242, 
73 Conn. 54, 84 Am.S.R. 135, 49 L. 
R.A. 142. 

19 C.J. p 131 note 95. 

74. Ill.—^Loftus V. Loftus, 134 Ill. 
App. 360. 

74.50 Pa.—^Phipps v. Phipps, 81 A.2d 
623, 368 Pa. 291, certiorari denied 
72 S.Ct. 554, 342 U.S. 942, 96 L.Ed. 
701. 

Miller v. Miller, 85 A.2d 604, 170 
Pa.Super. 263. 

Gilbert v. Gilbert, Com.Pl., 18 
Beaver 114. 

Contra Allen v. Allen, 67 A.2d 629, 
68 A.2d 465, 165 Pa.Super. 379. 
Evidence of adultery generally see su¬ 
pra § 129. 
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issue of indignities,74.55 even though it falls short 
of supporting a charge of indignities.74.60 Eyf. 
dence of occasional drunken sprees is admissible as 
explaining the apparent cause for sometimes offer¬ 
ing indignities, even though the evidence is insuf¬ 
ficient to show habitual drunkenness as a ground 
for divorce.74.6o Evidence as to indignities com¬ 
mitted by defendant is not rendered inadmissible by 
the fact that they occurred in another state.74.70 

Conduct and threats which may not amount to 
treatment endangering life may be considered in 
connection with other conduct, on a charge of in¬ 
dignities to the person ;75 and evidence as to cruel 
and barbarous treatment is relevant and material 
on the issue of indignities.75.5 

On that issue, evidence of the conduct of a party, 
or of the parties, after their separation, while not 


admissible as an indignity,75.10 is relevant for the 
purpose of shedding light on their conduct or be¬ 
havior prior to the separation,76 and evidence of 
what occurred after the separation is relevant for 
the purpose of shedding light on the prior existing 
conditions76.5 and on the nature of the atmosphere 
existing while the parties lived together.76.io 
wise, injurious conduct occurring after a complaint 
or libel is filed is relevant as shedding light on the 
pre-existing atmosphere.76.i5 

Evidence of nonsupport may be considered along 
with other evidence when general indignities are 
relied on as grounds for divorce.76.20 

Other decisions or circumstances in which evi¬ 
dence has been held relevant or competent in an ac¬ 
tion on the ground of indignities,76.25 or incompe- 


This is on tlieozy that irreater 
offense is material evidence of the 
lesser charge. 

Pa.—Boyer v. Boyer, 130 A.2d 265, 
183 Pa.Super. 260. 

Knowledge acquired after commence¬ 
ment of action 

Alleged adulterous act of wife was 
not any less admissible In husband’s 
divorce suit because he did not learn 
of it until after he had commenced 
his action on ground of indignities. 
Pa.—Phipps V. Phipps. 81 A.2d 623. 
368 Pa. 291, certiorari denied 72 S. 
Ct. 664, 342 U.S. 942, 96 L.Bd. 701. 
Evidence short of proving adultery 
Pa-—^W’lngert v. Wingert, Com.Pl., 2 
Cumb.L.J. 24. 

74.55 Pa.—Boyer v. Boyer, 130 A.2d 
265, 183 Pa.Super. 260. 

74.60 Pa.—Phipps V. Phipps, 81 A.2d 
523, 368 Pa. 291, certiorari denied 
72 S.Ct. 554, 342 U.S. 942, 96 L.Bd. 
701. 

74.65 Mo.—^Robbins v. Bobbins, App., 
257 S.W.2d 92. 

74.70 Mo.—Ridge V. Ridge, App., 165 
S.W.2d 294. 

75. Pa.—Blum v. Blum, 13 A.2d 118, 
140 Pa.Super. 72—^Frantz v. Frantz, 
3 A.2d 987, 134 Pa.Super. 481— 
Campbell v. Campbell, 194 A. 760, 
129 Pa.Super. 106—Sarbiewski v. 
Sarbiewski, 193 A. 91, 127 Pa.Su¬ 
per. 463—Conrad v. Conrad, 170 A. 
342, 112 Pa.Super. 198—Sklan v. 
Sklan, 168 A. 481, 110 Pa.Super. 
226. 

75.5 Pa.—Phipps v. Phipps, 81 A.2d 
623, 368 Pa. 291, certiorari denied 
72 S.Ct. 554, 342 U.S. 942, 96 L.Bd. 
701. 

Robinson v. Robinson, 133 A.2d 
269, 183 Pa.Super. 574—^Boyer v. 
Boyer, 130 A.2d 265, 183 Pa.Super. 
260—Sharpe v. Sharpe, 110 A2d 
804, 177 Pa.Super. 76—Eberly v. 
Eberly, 36 A.2d 729, 154 Pa.Super. 


641—^Zonies v. Zonies, 30 A2d 193, 
151 Pa,Super. 317. 

Acts of physical violence 
In suit for divorce on ground of in¬ 
dignities and cruel and barbarous 
treatment, evidence of acts of physi¬ 
cal violence committed by husband, 
although insufficient to sustain 
charge of cruel and barbarous treat¬ 
ment, was relevant and material proof 
on issue of indignities. 

Pa.—^Hurley v. Hurley, H9 A.2d 634, 
180 Pa.Super. 364—^Megoulas v. 
Megoulas, 72 A.2d 598, 166 Pa.Su- 
per. 510—Troianowski v. Troianow- 
ski, 38 A.2d 367, 165 Pa.Super. 110. 
Testimony short of proving cmel and 
barbarous treatment 
Pa.—^Terrace v. Terrace, Com.Pl., 38 
Luz.Leg.Reg, 203. 

75.10 Pa.—^Boyer v. Boyer, 130 A.2d 
265, 183 Pa.Super. 260. 

76. Pa.—^Boyer v. Boyer, 130 A.2d 
265, 183 Pa.Super. 260—^Holbrook 
V. Holbrook, 50 A.2d 709, 160 Pa.Su¬ 
per. 129—Philo V. Philo, 36 A.2d 
833, 154 Pa.Super. 663—Hewitt v. 
Hewitt, 7 A.2d 45, 136 Pa.Super. 
266—Campbell v. Campbell, 190 A 
636, 126 Pa.Super. 190. 

Sanford v. Sanford, 2 Pa.Dist. & 
Co.2d 603, 42 Del.Co. 92. 

Clark V. Clark, Com.Pl., 57 Dauph. 
Co. 271, affirmed 52 A.2d 351, 160 Pa. 
Super. 562—^Daugherty v. Daugh¬ 
erty, Com.Pl., 57 Dauph.Co. 32— 
Litch V. Litch, Com.Pl., 50 Lanc.L. 
Rev. 471—Prey v. Prey, Com.Pl., 
20 Leh.L.jr. 353—Barker v. Barker, 
Com.Pl., 61 Montg.Co. 323—^Boyd 
V. Boyd, Com.Pl., 60 Montg.Co. 340. 
Wife’s intimacies with another man 
In action by wife for divorce on 
ground of indignities, evidence of her 
intimacies with another man after 
alleged ground of divorce had ac¬ 
crued and after she took residence 
separate from her husband was rele¬ 
vant for purpose of shedding light 
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on allegedly similar previous be¬ 
havior on which husband relied in 
justification of treatment comprising 
alleged indignities. 

Pa.—Orsuto v. Orsuto, 91 A.2d 284, 
171 Pa.Super. 532. 

76A Pa.—^Van Houten v. Van Hou- 
ten, 98 A.2d 397, 174 Pa.Super. 29. 

76.10 Pa.—Click v. Click, 84 A.2d 
248, 170 Pa.Super. 142—^Martin v. 
Martin, 43 A.2d 637, 167 Pa.Super. 
538. 

Sanford v. Sanford, 2 Pa.Dist & 
Co.2d 603, 42 Del.Co. 92. 

This is particularly true when sub¬ 
sequent acts have to do with plain¬ 
tiff’s relationship with same person 
with whom his prior conduct and at¬ 
tachment are offered by defendant 
as justification of separation. 

Pa.—Vergoni v. Vergoni, 107 A.2d 144, 
175 Pa.Super. 522. 

76.15 Pa.—^Van Houten v. Van Hou¬ 
ten, 98 A.2d 397, 174 Pa.Super. 29 
—Click V. Click, 84 A.2d 248, 170 
Pa.Super. 142—^Fawcett v. Fawcett, 
48 A.2d 23, 159 Pa.Super. 185— 
Martin v. Martin, 43 A.2d 637, 157 
Pa.Super. 638. 

Sanford v. Sanford, 2 Pa.Dist. & 
Co.2d 603, 42 DeLCo. 92. 

76.20 Mo.—^Lowe v. Lowe, App., 229 
S.W.2d 7. 

76.25 Pa.—Effert v. Bffert, 70 A.2d 
375, 166 Pa.Super. 282. 

Harassing' telephone calls 

Mo.—Ridge V. Ridge, App., 165 S.W. 

2d 294. 
betters 

(1) In husband’s divorce action on 
ground of indignities, letters which 
were written to wife by one who was 
allegedly in love with her hut which 
were not discovered by husband un¬ 
til after commencement of action, 
were nevertheless relevant to ex¬ 
plain conduct of wife. 
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tent in such action,'^^•30 are set out in the note. The 
need for memoranda to aid in recalling indignities 
has been judicially considered.'^®*^^ 

In a husband’s action for divorce on the ground 
of gross neglect of duty, evidence tending to prove 
the wife guilty of adultery or undue intimacy with 
other men is admissible.*^ 

In actions for divorce on the ground of separa¬ 
tion for the statutory period, particular evidence 
has been held admissible*^5 or not material.^ 

In an action for divorce on the ground of incom¬ 
patibility of temperament, evidence of plaintiffs 
misconduct may be considered, along with other evi¬ 
dence, in determining whether, in the discretion of 
the court, the best interests of the parties and of 
the public will be served by the granting of a di- 
vorce.*^®-®® In such an action, the trial court should 
receive evidence tending to show that such incom¬ 
patibility as exists arose from adulteries committed 
by the husband both before and after his separation 
from his wife.^®*®® 


DIVORCE §§ 133-135 

§ 134. -Particular Defenses 

Competent and relevant evidence is admissible to 
show connivance or condonation, to defeat condonation, 
or to show that the plaintiff did not come with clean 
hands. 

Competent and relevant evidence is admissible to 
show connivance^*^ or condonation,*^® to defeat the 
condonation arising from the cohabitation of the 
parties,*^®*5 to show a breach of the condition of 
condonation,7®*i® or to show that plaintiff did not 
come into court with clean hands.^® 

§ 135. Weight and Sufficiency 

The authority of the courts to grant divorces Is lim¬ 
ited by the showing made by the parties in the particular 
case, and the cause of action or affirmative defenses must 
be clearly established and by a preponderance of the 
evidence. 

The authority of the courts to grant divorces is 
limited by the showing made by the parties in the 
particular case,*^®-^® and the case must be proved in 


Pa.— Olbum v. Olbum, 128 A.2d 125, 
183 Pa.Super. 6. 

(2) Messages and love missives, 
found in respondent’s home and writ¬ 
ten by corespondent to respondent. 
Pa.— ^Burke v. Burke, Com.Pl., 89 
Pittsb.Leg.J. 837. 

Expenditure by husband for other 
woman 

In husband’s suit for divorce on 
ground of indignities consisting in 
name-calling and accusations of mari¬ 
tal Infidelity, evidence as to expendi¬ 
ture of money by husband on farm 
purchased in name of another woman 
was competent and relevant. 
Pa._Priest v. Priest, 67 A.2d 437, 162 
Pa.Super. 232. 

Evidence as to guarrel and abuse 
Mo.—^Robbins v. Robbins, App., 267 
S.W.2d 92. 

Evidence of ‘‘sexual mismating” 

Pa.—Bobst V. Bobst, 64 A.2d 898, 357 
Pa. 441. 

Appointment of guardian for defend¬ 
ant 

Pa.—Bowden v. Bowden, Com.Pl., 4 
Cumb.L..J. 41. 

76.30 Rebuttal of testimony as to 
cursing 

In husband’s suit, testimony of 
witnesses, offered by wife, that they 
had known her for many years and 
that she was a woman who was 
known not to use profane language 
either to husband or otherwise was 
not competent to rebut testimony of 
husband and his witness that wife did 
curse husband on specific occasions 
named. 

Mo.—Ridge v. Ridge, App.. 165 S.W. 
2d 294. 


76.35 Pa.—Miller v. Miller, Com.Pl., 

6 Cumb.L.J. 9. 

76.40 Ohio.—Geiger v. Geiger, 72 N. 
E.2d 766, 80 Ohio App. 161. 

76.45 Bocnment 

In action by wife, document, which 
was signed by husband, but not by 
wife, and which contained recital that 
parties were, and had been for some 
time past, living separate and apart, 
and which pertained to certain pro¬ 
posed property settlement, was rele¬ 
vant and should have been admitted 
in evidence. 

Md.—Benson v. Benson, 105 A.2d 733, 
204 Md. 601. 

A letter written by plaintiff prior 
to separation should have been ad¬ 
mitted where it was inconsistent with 
his statement that separation was 
permanent and voluntary. 

Md,—^France v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306. 

Defendant’s proof improperly lixnlted 
In husband’s action, trial court im¬ 
properly limited wife’s proof of cause 
of separation to those events that oc¬ 
curred on day of separation. 

La.—Williams v. Williams, 41 So.2d 
736, 215 La. 839. 

76.50 Pault of wife 

In a husband’s action, evidence 
that separation had not been caused 
through any fault of wife, but had 
resulted from actions of husband, is 
important only when wife claims ali¬ 
mony where husband has obtained a 
divorce on ground of such living sepa¬ 
rate and .apart and wife has not been 
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at fault and such evidence is other¬ 
wise not material. 

La.—^Williams v. Williams, supra. 
76.55 U.S.—Burch v. Burch, C.A.Vir- 
gin Islands. 195 F.2d 799. 

76.60 N.M.—Clark v. Clark, 225 P. 
2d 147, 64 N.M. 364, 21 A.L.R.2d 
1263. 

77. N.T.—^Parsons v. Parsons, 181 N, 
T.S. 642, 191 App.Div. 545. 

N.D.—^Hayhurst v. Hay hurst, 256 N. 
W. 413, 65 N.D. 25. 

78. D.C.—Pedersen v. Pedersen, 107 
P.2d 227, 71 APP.D.C. 26. 

Ill.—^Dunivant v. Dunivant, 125 N.E. 

2d 736, 5 Ill.App.2d 481. 

N.D.—^Hayhurst v. Hayhurst, 256 N. 
W. 413, 65 N.D. 25. 

78.5 N.J.—Welch V. Welch, 111 A.2d 
793, 34 N.J.Super. 197, affirmed 115 
A.2d 625, 35 N.J.Super. 255. 

78.10 N.J.—^Yorn v. Yorn, 49 A.2d 
136,138 N.J.Eq. 608. 

79. Or.—^Jenkins v. Jenkins, 204 P. 
165, 103 Or. 208. 

79.50 Fla.—Straughter v. Straugh- 
ter, 87 So.2d 499. 

Other statement of rule 
A decree of divorce should only be 
granted when the evidence brings the 
case within the definition of the stat¬ 
ute providing for such relief. 

Neb.—Birth v. Birth, 84 N.W.2d 204, 
165 Neb. 11—Smith v. Smith, 69 N. 
W.2d 821, 160 Neb. 120—Oertle v. 
Gertie, 21 N.W.2d 447, 146 Neb. 
746. 

FnU disclosure 

Courts are justified in calling for a 
full and complete disclosure of all the 
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the manner provided by the statute ;79-65 but, in 
weighing testimony in divorce cases, much must be 
left to the sound judicial discretion of the trial 
court.*^®*®® 
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In order to authorize a decree of divorce there 
must be clear and satisfactory proof of the cause 
of actionSO even where defendant fails to offer evi- 


facts, on both sides, before dissolv¬ 
ing marriage relation. 

Mich.—^Kull V. Losch, 44 N.W.2d 169, 
328 Mich. 519. 

79.55 Hawaii.—Sabini v. Sabinl, 38 
Hawaii 394—^Ebaniz v. Ebaniz, 37 
Hawaii 17. 

Neb.—^Robinson v. Robinson, 82 N.W. 
2d 650, 164 Neb. 413. 

79.60 Cal.—Stevens v. Stevens, 206 
P.2d 418, 92 C.A.2d 85. 

Ill.—Kinsley v. Kinsley, 57 N.E.2d 
449, 388 Ill. 194. 

Nev.—Hunnewell v. Hunnewell, 27 
P.2d 1062, 55 Nev. 150. 

Ohio.—^Dursa v. Dursa, App., 150 N.E. 
2d 306. 

Tex.—^Harrell v. Harrell, Civ.App., 
206 S.W.2d 109~Ward v. Pardue, 
Civ.App., 205 S.W.2d 143—Darsey v. 
Darsey, Civ.App., 196 S.W.2d 524— 
Kreiter v. Kreiter, Civ.App., 137 S. 
W.2d 184. 

Greater power 

In divorce actions court is given 
more discretionary power in deter¬ 
mining sufficiency or insufficiency of 
evidence than in other civil actions. 
Tex.—Lindsey v. Lindsey, Clv.App., 
228 S.W.2d 878—Caldwell v. Cald¬ 
well, Civ.App., 176 S.W.2d 768. 
TTncoutradioted testimony 
Triers of fact are not required to 
believe uncontradicted testimony in 
divorce action. 

Pa.—Scanga v. Scanga, 74 A.2d 723, 
167 Pa.Super. 133—EflCert v. Effert, 
70 A.2d 375, 166 Pa.Super. 282. 

Particular evldenoe as binding 
In action for divorce the trial court 
is not required to accept defendant’s 
plausible explanations of incidents 
referred to in the testimony of plain¬ 
tiff nor is it bound by the testimony 
of a psychiatrist with respect to al¬ 
leged delusions of plaintiff. 

Cal.—Krull v. Krull, 233 P.2d 13, 105 
C.A.2d 56. 

80. Ark.—Settles v. Settles, 195 S.W. 
2d 59, 210 Ark. 242—Fania v. Fania, 
133 S.W.2d 654, 199 Ark. 368. 
Fla.—Straughter v. Straughter, 87 So. 
2d 499. 

Martin v. Martin, App., 102 So.2d 
837. 

Ky.—Corpus Juris Secundum quoted 
in Denehie v. Denehie, 209 S.W.2d 
309, 311, 306 Ky. 787—Baker v. 
Baker, 194 S.W.2d 825, 302 Ky. 396 
—Quinn v. Quinn, ISO S.W.2d 834, 
279 Ky. 286—Phelps v. Phelps, 24 
S.W.2d 584, 232 Ky. 683—^Honaker 

V. Honaker, 291 S.W. 42, 218 Ky. 
212—Coker v. Coker, 288 S.W. 291,' 
216 Ky, 669—^Bone v. Bone, 255 S. 

W. 530, 200 Ky. 736. 


Md.—^Bradshaw v. Bradshaw, 55 A.2d 
719, 189 Md. 322—^Porter v. Porter, 
177 A. 464, 168 Md. 296—Schilling 
V. Schilling, 173 A. 10, 167 Md. 151 
—Crumlick v. Crumlick, 165 A. 189, 
164 Md. 381. 

Mich.—^Zwarensteyn v. i^warensteyn, 
79 N.W.2d 913, 347 Mich. 353. 
Minn.—Warner v. Warner, 17 N.W. 

2d 58. 219 Minn. 59. 

Mo.—Beldt V. Beldt, App., 240 S.W.2d 
983. 

N.T.—^Nottingham v. Nottingham, 
204 N.Y.S. 750, 209 App.Div. 469. 
Brown v. Brown, 21 N.T.S.2d 325. 
Ohio.—Slyh v. Slyh, App., 135 N.E.2d 
675. 

Or.—Lakson v. Lakson, 263 P. 891, 
124 Or. 219—Cain v. Cain, 226 P. 
230, 111 Or. 272. 

Pa.—Garroway v. Garroway, 65 A.2d 
414, 361 Pa. 464—McKrell v. Mc- 
Krell, 42 A.2d 609, 352 Pa. 173— 
Wick V. Wick, 42 A.2d 76, 352 Pa. 
25. 

McElroy v. McElroy, 138 A.2d 
299, 185 Pa.Super. 78—Spray v. 
Spray, 138 A.2d 189, 185 Pa.Super. 
407—^Buckley v. Buckley, 136 A.2d 
791, 184 Pa.Super. 466—Boyer v. 
Boyer, 130 A.2d 265, 183 Pa.Super. 
260—Barnes v. Barnes, 124 A.2d 
646, 181 Pa.Super. 427—^Rankin v. 
Rankin, 124 A.2d 639, 181 Pa.Super. 
414—^Moyer v. Moyer, 124 A.2d 632, 
181 Pa.Super. 400—^Danniballe v. 
Danniballe, 110 A.2d 854, 177 Pa. 
Super. 334—Albrecht v. Albrecht, 
109 A.2d 209, 176 Pa.Super. 626— 
Wasson v. Wasson, 108 A.2d 836, 
176 Pa.Super. 534—^Matovcik v. 
Matovcik, 98 A.2d 238, 173 Pa.Su- 
per. 267—^Kranch v. Kranch, 84 A.2d 
230, 170 Pa.Super. 169—Arnold v. 
Arnold, 74 A.2d 524, 167 Pa.Super. 
211—Gerster v. Gerster, 70 A.2d 
429, 166 Pa.Super. 106—Gross v. 
Gross, 69 A.2d 190, 165 Pa.Super. 
632—Edelman v. Edelman, 69 A.2d 
165, 165 Fa.Super. 485—Tatem v. 
Tatem, 64 A.2d 614, 164 Pa.Super. 
307—Glass v. Glass, 63 A.2d 696, 

164 Pa.Super. 118—^Porter v. Porter, 
53 A.2d 833, 161 Pa.Super. 119— 
Bobst V. Bobst, 61 A.2d 414, 160 Pa. 
Super. 340, reversed on other 
grounds 64 A.2d 898, 357 Pa. 441— 
Holbrook v. Holbrook, 60 A.2d 709, 
160 Pa.Super. 129—Bozarth v. Bo- 
zarth, 49 A.2d 198, 159 Pa.Super. 
609—^Fawcett v. Fawcett, 48 A.2d 
23, 159 Pa.Super. 185—Smereski v. 
Smereski, 43 A.2d 649, 167 Pa.Su¬ 
per. 377—Ramsey v. Ramsey, 43 
A.2d 346, 167 Pa.Super. 292—^Davis 
V. Davis, 40 A.2d 144, 166 Pa.Super. 
342—^Lubic v. Lubic, 38 A.2d 613, 

165 Pa.Super. 261—Viney v. Viney, 

29 A.2d 437, 151 Pa.Super. 86— 
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Deutsch V. Deutsch, 14 A.2d 586 
141 Pa.Super. 339—Daly v. Daly, i 
A.2d 192, 137 Pa.Super. 403—^Frantz. 
V. Frantz, 3 A.2d 987, 134 Pa.Super. 
481—^Huston v. Huston, 197 A. 774 * 
130 Pa.Super. 501—^Wilhelm v. Wil¬ 
helm, 197 A. 496, 130 Pa.Super. 143 
—^Hepworth v. Hepworth, 195 a. 
924, 129 Pa.Super. 360—Werling v' 
Werling, 194 A. 336, 128 Pa.Super! 
280—James v. James, 191 A. 19i,* 
126 Pa.Super. 479—^Kurtz v. Kurtz* 
189 A. 669, 124 Pa.Super. 588—1 
Rose V. Rose, 188 A. 696, 124 Pa. 
Super. 437—Putt v. Putt, 180 A. 92, 
118 Pa.Super. 74—Druck v. Druck,* 

178 A. 523, 118 Pa.Super. 1 -__ 

Mathias v. Mathias, 174 A. 821, 114 
Pa.Super. 444—^Kerr v. Kerr, 174 A. 
820, 116 Pa.Super. 18—Simon v 
Simon, 173 A. 493, 113 Pa.Super.’ 
677—Wagner v. Wagner, 171 A. 
419, 112 Pa.Super. 485—^Picciano v. 
Picciano, 168 A. 488, 110 Pa.Super! 
189—Shapiro v. Shapiro, 163 A. 40, 
107 Pa.Super. 266—Hess v. Hessl 
161 A. 743, 106 Pa.Super. 596—^ 
Dailey v. Dailey, 161 A. 476, 105 
Pa.Super. 461—Katz v. Katz, 167 A. 
362, 102 Pa.Super. 561—Mason v. 
Mason. 157 A. 7, 102 Pa.Super. 464 
—Lewis V. Lewis, 95 Pa.Super. 584 
—Twaddell v. Twaddell, 95 Pa. 
Super. 429—Heikes v. Heikes, 90 Pa. 
Super. 312—McKinstry v. Mc- 
Kinstry, 88 Pa.Super. 266—Heck¬ 
man V. Heckman, 81 Pa.Super. 370— 
Boiler v. Boiler, 81 Pa.Super. 334— 
Forrester v. Forrester, 77 Pa.Super. 
364—Whiffien v. Whiffen, 72 Pa. 
Super. 593. 

Burkhart v. Burkhart, Com.Pl.,. 
42 Berks Co. 69—Newsham v. News- 
ham, Com.Pl., 6 Chest.Co. 109— 
Schofield v. Schofield, Com.Pl., 4 
ChestCo. 472—Padmore v. Pad- 
more, Com.Pl., 4 Chest.Co. 189— 
Jefferis v. Jefferis, Com.Pl., 4 Chest. 
Co. 85—^Balr v. Bair, Com.Pl., 3 ; 
Chest.Co. 234—Gerlach v, Gerlach, 
Com.Pl., 70 Dauph.Co. 299—Al¬ 
bright V. Albright, Com.Pl., 65 
Dauph.Co. 114—Sowash v. Sowash, 
Com.Pl., 61 Dauph.Co. 246— 
Daugherty v. Daugherty, Com.Pl., 

57 Dauph.Co. 32—Guy v. Guy, Com. 
PI., 35 Del.Co. 477—Hudak v. Hu- 
dak, Com.Pl., 34 DeLCo. 238—Val¬ 
entine V. Valentine, Com.Pl., 32 
Del.Co. 472—^Dann v. Dann, Com.Pl., 

31 Del.Co. 617—^Russo v. Russo, 
Com.Pl., 31 DeLCo. 268—Chatterton 
V. Chatterton, Com.Pl., 31 Erie Co. 

85—Stldworthy v. Stidworthy, 29 
Del.Co. 569—^McHugh v. McHugh, 

29 DeLCo. 615—Cox v. Cox, 29 Del. 
Co. 435—Cohen v. Cohen, Com.PL, 

40 Brie Co. 110—Williams v. Wil- 
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dence in the divorce proceeding,or in procedings | in which the case is submitted on ex parte depo- 


liams, Com.Pl., 29 Brie Co. 158— 
Kessler v. Kessler, Com.Pl., 25 Erie 
Co. 397—^Keck v. Keck, 2 Fay.Li.J. 
200—^Harries v. Harries, Com.Pl., 57 
Lack.Jur. 203—Wiggins v. Wiggins, 
Com.PL, 54 Liack.Jur. 161—^Hom- 
beck V. Hornbeck, Com.Pl., 47 Lack. 
Jur. 25—^Powell v. Powell, Com.Pl., 
47 Lack.Jur. 23—^Van Gorder v. 
Van Gorder, Com.Pl., 45 Lack.Jur. 
157—^Leiphart v. Leiphart, Com.PL, 
49 Lanc.Rev. 3—^Dries v. Dries, 
•Com.Pl., 26 Leh.L.J. 173—^Brown v. 
Brown, Com.Pl., 22 Leli.L.J. 157— 
Altemose v. Altemose, Com.Pl., 9 
Monroe L.R. 22—^Reed v. Reed, 
Com.Pl., 30 North.Co. 245—Jarema 
V. Jarema, Com,Pl., 30 North.Co. 40 
—^Dick V. Dick, Com.Pl., 25 
Northumb.Leg.J. 158—^Dehart v. 
Dehart, Com.Pl., 25 Northumb.Leg. 
J. 72—^Morrall v. Morrall, Com.Pl., 
22 Northumb.Leg.J. 232, affirmed 85 
A.2d 630, 170 Pa.Super. 260—^Aikey 
V. Aikey, Com.Pl., 18 Northumb.Leg. 
J. 13—^Hassinger v. Hassinger, 
Com.Pl., 17 Northumb.Leg.J. 13— 
Benech v. Benech, Com.Pl., 45 Sch. 
Leg.Rec. 175—^Di Cello v. Di Cello, 
Com.Pl., 45 Sch.Leg.Rec. 103-^ar- 
lin V. Carlin, Com.Pl., 43 Sch.Leg. 
Rec. 164—^Krammas v. Krammas, 
Com.Pl., 43 Sch.Leg.Rec. 1—Greeny- 
berg V. Greenberg, Com.PI., 9 Sch. 
Reg. 245—^Brenken v. Brenken, 
Oom.Pl., 8 Sch.Reg. 128—Maciborka 
V. Maciborka, 7 Sch.Reg. 206— 
Duncan v. Duncan, 5 Sch.Reg. 379— 
Schaeffer v. Schaeffer, 5 Sch.Reg. 
170—^Latz V. Latz, 5 Sch.Reg. 155— 
Kosmach v. Kosmach, Com.Pl., 14 
Som.Leg.J. 196—-Nolan v. Nolan, 21 
West.L.J. 254. 

R.I.—Smith V. Smith, 34 A.2d 726, 69 
R.I. 403—Gardella v. Gardella, 19 
A.2d 307, 66 R.I. 382—Saunders v. 
Saunders, 136 A. 246. 

Dtah.—Greener v. Greener, 212 P.2d 
194, 116 Utah 571—Hyrup v. Hyrup, 
245 P. 335, 66 Utah 580. 

Va.—De Mott v. De Mott, 92 S.E.2d 
342, 198 Va. 22—Westfall v. West- 
fall, 82 S.E.2d 487, 196 Va. 97. 

19 C.J. p 131 note 97 [a]. 

“Before decreeing a divorce, the 
•court must be reasonably satisfied 
that the libelant has been faithful 
to the marriage vows, that the li¬ 
belee has been guilty of one or more 
of the grievous offenses against the 
marital relations specified in the 
.statute, that there has been no con¬ 
donation, and that there is no col¬ 
lusion.” 

Me.—^Berman v. Bradford, 142 A. 751, 
752, 127 Me. 201. 

JPrima facie case 

Under statute committing subject 
•of divorce to district courts to be 
tried as equity cases and prohibiting 
.granting of divorce on default or on 


uncorroborated statement, admission, 
or testimony of the parties, the mak¬ 
ing of a “prima facie case” as that 
term is ordinarily used in law of 
evidence is insufficient to justify a de¬ 
cree of divorce. 

Idaho.—Pilliner v. Pilliner, 133 P.2d 
735, 64 Idaho 425. 

ZatexLdmeiit 

In order to sustain decree of di¬ 
vorce no essential fact can be sup¬ 
plied by intendment. 

Ala.—^Marshall v. Marshall, 8 So.2d 
843, 243 Ala, 169. 

Mere scintilla of evidence will not 
justify judgment for divorce. 

Ohio.—Siebert v. Siebert, 168 N.E. 223, 
32 Ohio App. 487. 

Credibility 

In contested divorce matters, credi¬ 
bility of witnesses is the touchstone 
by which the truth must be assayed. 
Pa,—Graf v. Graf, 76 A.2d 659, 168 
Pa.Super. 66. 

Cross V. Cross, Com.Pl., 58 Dauph. 
Co. 125—Marks v. Marks, Com.Pl., 
48 Lanc.Rev. 357—Smereski v. 
Smereski, Com.Pl., 38 Luz.Leg.Reg. 
359, affirmed 43 A.2d 549, 157 Pa. 
Super. 377. 

Good faith of plaintiff 

(1) In husband’s proceeding for di¬ 
vorce wherein it was shown that 
husband had left state and had met 
in another state a woman with whom 
wife had previously accused him of 
having improper relations, whom he 
married after Mexican divorce, com¬ 
monwealth was entitled to know 
whether, under all available evi¬ 
dence, application for divorce was 
made in sincerity for causes set 
forth, or was merely attempt by hus¬ 
band to extricate himself from legal 
entanglements. 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 501. 

(2) In divorce action against wife, 
evidence showed that plaintiff had 
systematically schemed to cast off 
his wife against whom he had no de¬ 
cent grievances. 

III.—Crook V. Crook, 70 N.E.2d 209, 
329 I11.APP. 588. 

Inherent improbability 
Divorce decree must be denied 
where testimony of petitioner and 
her witnesses is not convincing be¬ 
cause of inherent improbability. 

N.J.—^McElnea v. McElnea, 153 A. 644, 
108 N.J.E(i. 4. 
m Texas 

(1) Under provisions of statute, 
grounds for divorce must be estab¬ 
lished by “full and satisfactory evi¬ 
dence.” 

Tex.—^Larson v. Larson, Civ.App., 
292 S.W.2d 685—^Dickey v. Dickey, 
Civ.App., 290 S.W.2d 933—^Resendez 
V. Resendez, Civ.App., 282 S.W.2d 
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318—^Bippus V. Bippus, Civ.App., 
246 S.W.2d 502—Howell v. Howell, 
Civ.App., 206 S.W.2d 616, certified 
question answered 210 S.W.2d 978, 
147 Tex. 14—^Ward v. Pardue, Civ. 
App., 205 S.'W.2d 143—Scannell v. 
Scannell, Clv.App., 117 S.‘\V.2d 538 
—^Buckner v. Buckner, Civ.App., 27 
S.W.2d 311—^Hickman v. Hickman, 
Civ.App., 20 S.W.2d 1073—Perez v. 
Perez, Civ.App., 5 S.W.2d 223— 
Jasper v. Jasper, Civ.App., 2 S.W.2d 
468—^Erwin v. Erwin, Civ.App., 231 
S.W. 834—Rowden v. Rowden, Civ. 
App., 212 S.W. 302. 

(2) Courts will scrutinize the evi¬ 
dence on which a divorce decree is 
based and apply a rule as to the 
quantum of proof required different 
from that obtaining in other civil 
cases. 

Tex.—^Lindsey v. Lindsey, Civ.App., 
228 S.W.2d 878—Callender v. Cal¬ 
lender, Civ.App., 167 S.W.2d 800. 

(3) Stronger evidence is required to 
dissolve the marital union than to 
set aside an ordinary contract. 

Tex.—^Yosko v. Tosko, Civ.App., 97 
S.W.2d 1023—Caywood v. Caywood, 
Civ.App., 290 S.W. 889. 

(4) It has been held, however, that 
the rules used in determining suffi¬ 
ciency of evidence in ordinary type 
of civil action are likewise applicable 
to divorce cases. 

Tex.—^Mortensen v. Mortensen, Civ. 
APP., 186 S.W.2d 297. 

(5) Where husband in wife’s di¬ 
vorce case heard wife testify but did 
not deny her version of the separa¬ 
tion, this raised strong inference that 
he could not deny it. 

Tex.—^Rippeteau v. Rippeteau, Civ. 
App., 287 S.W.2d 238. 

81. Ky.— Corpus Juris Secundum 
quoted in Denehie v. Denehie, 209 
S.W.2d 309, 311, 306 Ky. 787. 

N.J.—^Brinkerhoff v. Brinkerhoff, 150 
A. 679, 106 N.J.Eq. 331. 

Pa.—^Haas v. Haas, Com.Pl.. 43 Berks 
Co. 146—^Wheaton v. Wheaton, Com. 
PL, 94 Pittsb.Leg.J. 115. 

Wash.—^Robinson v. Robinson, 159 P. 

2d 903, 23 Wash.2d 93. 

Necessity of taking proofs see infra 
§ 149. 

Suit against prisoner 
In an action for divorce against a 
prisoner in a state institution it is 
the imperative duty of the court care¬ 
fully to inquire into both the com¬ 
petency and the sufficiency of libel¬ 
lant’s evidence even though no ob¬ 
jection be made thereto; the fact of 
the enforced absence of respondent 
requires greater accuracy and com¬ 
pleteness in the record than might be 
insisted on if he had of his own ac¬ 
cord simply neglected to appear and 
make defense. 
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sitions.82 The grounds for divorce must be es¬ 
tablished by a clear preponderance of evidence, 
and a divorce may not be granted on a doubtful 


balance of the evidence or on unsubstantial infer- 
ences.83.5 Facts, and not mere conclusions, as to 
the character of a party’s conduct must be 


Pa.—^Knable v. Enable, 67 Pa.Dist. 

6 Co. 380. 

Testimony not disregarded 
The testimony of unimpeached 

witnesses in uncontested divorce case 

would not be disregarded. 

N.J.—^Torn v. Torn, 49 A.2d 136, 138 
N.J.Ea. 608. 

Evidence held to show defendant was 
fictitions person 

Nev.—Allen v. Allen, 193 P. 539, 44 
Nev. 243, reheard 196 P. 843, 44 Nev. 
243. 

82. Ky.— Corpus Jorls Secundiun 
quoted in Denehie v. Denehie, 209 
S.W.2d 309, 311, 306 Ky. 787. 

Pa.—^Hassett v. Hassett, 18 Pa.Co. 
269. 

83. Ark.—^IMcQueen v. McQueen, 140 
S.W.2d 1012, 200 Ark. 1189. 

Del.—Cannon v. Cannon, 82 A.2d 737, 

7 Terry 237. 

Fla.—Straughter v. Straughter, 87 So. 
2d 499. 

Ill.—Teal V. Teal, 165 N.E. 28, 324 
Ill. 207. 

Baker v. Baker, 128 N.E.2d 616, 6 
Ill.App.2d 557—Fryman v. Fryman, 
125 lSr.E.2d 853, 5 Ill.App.2d 479— 
Olbinski v. Olbinski, 83 N.E.2d 387, 
336 I11.APP. 226. 

Iowa.—^Brown v. Brown, 82 N.W.2d 
661, 248 Iowa 802—^Fisher v. Fish¬ 
er, 53 N.W.2d 762, 243 Iowa 823. 

Ky.—Corpus Juris Secundum quoted 
in Denehie v. Denehie, 209 S.W.2d 
309, 311, 306 Ky. 787. 

Md.—Oertel v. Oertel, 126 A. 646, 146 
Md. 177—Corpus Juris cited in Bar¬ 
nett V. Barnett, 125 A. 61, 52, 144 
Md. 184. 

Pa.—Dash v. Dash, 63 A.2d 89, 357 
Pa. 126. 

Boyer v. Boyer, 130 A.2d 265, 183 
Pa.Super. 260—Gerster v. Gerster, 
70 A.2d 429, 166 Pa.Super. 106— 
Holbrook v. Holbrook, 50 A. 2d 709, 
160 Pa.Super. 129—^Bozarth v. Bo- 
zarth, 49 A.2d 198, 159 Pa.Super. 
609—^Jacobson v. Jacobson, 36 A.2d 
189, 154 Pa.Super. 449—^Britt v. 
Britt, 34 A.2d 810, 153 Pa.Super. 
687—^Prislnzano v. Prisinzano, 30 
A.2d 182, 151 Pa.Super. 207—^Jones 
V. Jones, 19 A.2d 480, 144 Pa.Super. 
372—Grasso v. Grasso, 18 A.2d 112, 
143 Pa.Super. 293—^Miller v. Miller, 
17 A.2d 910, 143 Pa.Super. 534— 
Taylor v. Taylor, 16 A.2d 651, 142 
Pa.Super. 441—Deutsch v. Deutsch, 
14 A.2d 586, 141 Pa.Super. 339— 
Garbett v. Garbett, 7 A.2d 368, 136 
Pa.Super. 333—Mentser v. Mentser, 

7 A,2d 641, 136 Pa.Super. 582— 
Fishman v. Fishman, 4 A.2d 643, 134 
Pa.Super. 217—Murflt v. Murflt, 3 A 
2d 1020, 134 Pa.Super. 327—^Frantz 
V. Frantz, 3 A2d 987, 134 Pa.Super. 


481—Michell v. Michell, 3 A.2d 956, 
134 Pa.Super. 230—Golden v. Gold¬ 
en, 3 A.2d 941, 134 Pa.Super. 211— 
Starr v. Starr, 3 A.2d 939, 134 Pa. 
Super. 497—^Mayer v. Mayer, 2 A.2d 
37, 133 Pa.Super. 128—Rinoldo v. 
Binoldo, 189 A 566, 125 Pa.Super. 
323—Sleight v. Sleight, 181 A. 69, 
119 Pa.Super. 300. 

Quinn v. Quinn, 6 Pa.Dist. & Co. 
712, 21 Sch.Leg.Rec. 95—Cook v. 
Cook, 5 Pa.Dist. & Co. 481. 

Shackelford v. Shackelford, 30 
Pa.Dlst. 23, 49 Pa.Co. 255, 68 Pittsb. 
L.J. 454. 

D’Amico V. D'Amico, Com.Pl., 35 
Berks Co. 440—^Daugherty v. 
Daugherty, Com.Pl., 57 Dauph.Co. 
32—Fertig v. Fertig, Com.Pl., 50 
Dauph.Co. 136—Gustafson v. Gus¬ 
tafson, Com.Pl., 43 DeLCo. 114— 
Bridges v. Bridges, Com.Pl., 30 Del. 
Co. 486—Neff v. Neff, 29 DeLCo. 413 
-Kline v. Kline, 29 DeLCo. 78— 
Wilcox V. Wilcox, 28 DeLCo. 199— 
Chitwood V. Chitwood, 19 Brie Co. 
414—Marchuk v. Marchuk, Com.PL, 
47 Lack.Jur. 218—Chiaradia v. 
Chlaradia. 18 Leh.Li.J. 294—McNeils 
V. McNelis, 31 Luz.Leg.Reg. 313— 
Dugan V. Dugan, Com.PL, 4 Lycom¬ 
ing 135—Prey v. Prey, Com.PL, 13 
Monroe L.R. 1—^Kousz v. Kousz, 
Com.Pl., 29 NorthCo. 367—Kreish- 
er V. Kreisher, Com.PL, 22 North- 
umb.Leg.J. 174—^Kennedy v. Ken¬ 
nedy, 22 Northumb.Leg.J. 96—Di 
Cello V. Di Cello, Com.PL, 45 Sch. 
Leg.Rec. 103—^Duncan v. Duncan, 
Com.Pl., 8 Sch.Reg. 162—Breegle v. 
Breegle, Com.PL, 27 West.L.J. 177. 
R.I.—Scullin V. Scullin, 13 A.2d 702, 
65 R.I. 91—^Harrington v. Harring¬ 
ton, 159 A. 684—Hall v. Hall, 146 
A. 415. 

Tex.—^Ritch v. Ritch, Civ.App., 242 
S.W.2d 210—^Mortensen v. Morten- 
sen, Civ.App., 186 S.W.2d 297— 
Mikolojczak v. Mikolojczak, Civ. 
App., 283 S.W. 328—Knight v. 
Knight, Civ.App., 220 S.W. 609. 

19 C,J. p 131 note 97. 

Sufficiency of evidence to establish: 
Adultery see infra § 139. 

Cruelty see infra § 140. 

Desertion see infra § 141. 

Habitual drunkenness see infra § 
142. 

All uucertaiuties of fact should be 
resolved against petitioner in divorce 
suit on his complaint and against re¬ 
spondent on a counterclaim for di¬ 
vorce. 

N.J.—Zieper v. Zieper, 96 A2d 769, 
25 N.J.Super. 500, reversed on oth¬ 
er grounds 103 A.2d 366, 14 N.J. 
551. 

Gordon v. Gordon, 105 A 242, 89 
N.J.Bq. 536. 
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Factors determining weight of evl. 
dence 

“Courts must take such evidence 
as the nature of the case permits, 
circumstantial, direct, or positive,, 
and bring to bear upon it the ex¬ 
periences and observations of life, 
and thus weighing it with prudence 
and care give effect to its just pre¬ 
ponderance." 

La.—Gauthier v. Matthews, 185 So. 
2/2, 273, 191 La. 326—McCartan v, 
Filkins, 64 So. 717, 134 La. 795. 

Becanting of testimony 

The fact that witness, called by 
husband in his divorce suit, recanted? 
his testimony that wife requested; 
witness to cut tires of husband’s au¬ 
tomobile, did not weigh heavily 
against husband, in absence of tes¬ 
timony that he attempted to procure 
witness to swear falsely. 

Pa.—Gerhart v. Gerhart, 57 A.2d 595, 
162 Pa.Super. 252. 

83.B Pa—^Brower v. Brower, 43 A.2d 
422, 157 PaSuper. 426—^Kurtz v. 
Kurtz, 189 A. 669, 124 PaSuper. 
588. 

Bridges v. Bridges, Com.PL, 38 
DeLCo. 485—Stidworthy v. Stid- 
worthy, Com.PL, 29 DeLCo. 569— 
McHugh v. McHugh, Com.Pl., 28 
DeLCo. 515—^Ulanoski v. Ulanoski, 
Com.Pl., 31 Erie Co. 251—Wiggins 
V. Wiggins, Com.PL, 64 Lack.Jur. 
161—^Van Gorder v. Van Gorder, 
Com.PL, 45 Lack.Jur. 157—Litch v. 
Litch, Com.Pl., 51 Lanc.Rev. 93— 
Mussman v. Mussman, Com.Pl., 53 
Lanc.Rev. 41—^Duna v. Duna, Com. 
PL, 20 Leh.L.J. 219—Ahlbrandt v, 
Ahlbrandt, Com.PL, 39 Luz.Leg. 
Reg. 188—Ruggiere v. Ruggiere, 
Com.Pl., 58 Montg.Co., 49—Calla¬ 
ghan V. Callaghan, Com.PL. 93 
Pittsb.Leg.J. 488—Nolan v. Nolan,^ 
Com.PL, 21 West.D.J. 254. 

Slight preponderance 
In weighing evidence, divorce 
should not be decreed based on mere¬ 
ly slight preponderance of evidence. 
Pa.—Craig v. Craig, 85 A2d 626, 170 
Pa.Super. 630. 

Brower v. Brower, 63 PaDist As 
Co. 47, affirmed 43 A.2d 422, 157 Pa 
Super. 426. 

Mohr V. Mohr, Com.PL, 62 Lane. 
Rev. 311—^Zvonik v. Zvonik, Com. 
PL, 50 Lanc.Rev. 103—^Portzline v. 
Portzline, Com.PL, 26 Northumb.L. 
J. 74. 

Equally balanced testimony, as 
where the statements of the com¬ 
plainant are either denied or ex¬ 
plained by defendant, is not suffi¬ 
cient. 

Mich.—Rice v. Rice, 204 N.W, 768, 
231 Mich. 614. 
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shown ;83*10 and general statements are of but little 
evidential value and are not persuasive in the ab¬ 
sence of details.^^-^® 

Similarly, the jurisdictional facts must be estab- 
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lished by satisfactory evidence and corroboration.^-* 
It must be shown by a clear preponderance of the 
evidence that plaintiff is the innocent and injured 
party,85 especially where the proceeding is ex 


Pa.—Lee v. Lee, 137 A.2d 827, 185 
Pa.Super. 252. 

19 C.J. p 131 note 97 [f]. 

83.10 Hawaii.—^Ebaniz v. Ebaniz, 
37 Hawaii 17. 

Ky.—^Baker v. Baker, 194 S.W.2d 825, 
302 Ky. 396. 

Pa.—Gross v. Gross, 69 A.2d 190, 165 
Pa.Super. 532—James v. James, 191 
A. 191, 126 Pa.Super. 479. 

Jarema v. Jarema, Com.Pl., 30 
North.Co. 40—^Redmond v. Red¬ 
mond, Com.Pl., 10 Sch.Reg. 89. 
Wyo.—Schultz V. Schultz, 23 P.2d 
351, 46 Wyo. 121. 

Accusations in divorce actions of 
improper conduct are not evidence 
even if they are not controverted or 
contradicted and they remain noth¬ 
ing more than charges. 

N.Y.—^Forman v. Forman, 127 N.T. 
S.2d 17. 

83.15 Pa.—Garroway v. Garroway, 
65 A.2d 414, 361 Pa. 464. 

McLaughlin v. McLaughlin, 87 
A.2d 101, 170 Pa.Super. 516—Gross 
V. Gross, 69 A.2d 190, 165 Pa.Su¬ 
per. 532—Good v. Good, 173 A. 430, 
113 Pa.Super. 592. 

Banks v. Banks, Com.Pl., 1 
Cumb.L.J. 124—Jarema v. Jarema, 
Com.Pl., 30 North.Co. 40—^Kousz v. 
Kousz, Com.Pl., 29 North.Co. 357 
—^Kreisher v. Kreisher, Com.Pl., 
22 Northumb.Leg.J. 174—^Kennedy 
V. Kennedy, Com.Pl., 22 Northumb. 
Leg.J. 96—^Werner v. Werner, Com. 
PL, 21 Northumb.Leg.J. 143—Red¬ 
mond v. Redmond, Com,Pl., 10 Sch. 
Reg. 89—Schafer v. Schafer, Com. 
PL, 10 Sch.Reg. 3. 

Wyo.—Schultz V. Schultz, 23 P.2d 
351, 46 Wyo. 121. 

Proving what parties said about 
groTinds alleged is not sufficient 
proof of grounds. 

Ky.—^Asher v. Asher, 6 S.W.2d 244, 
224 Ky. 300. 

84. U.S.—Granville-Smith v. Gran- 
ville-Smith, Virgin Islands, 75 S.Ct. 
653, 349 U.S. 1, 99 L.Ed. 773. 
N.J.—McCormack v. McCormack, 129 
A. 212, 3 N.J.Misc. 624. 

Evidence held sufficient 

(1) In general. 

Ala.—Kemp v. Kemp, 63 So.2d 702, 
258 Ala. 570. 

(2) To establish waiver of service 
of citation and appearance by defend¬ 
ant. 

Tex.—Radford v. Radford, Civ.App., 
42 S.W.2d 1060. 

(3) To show that wife could be 
personally served with process in 
state, so as to authorize institution 
and maintenance of suit in county 
of husband’s residence, although he 


had not been bona fide resident of 
state for time required by statute. 
W.Va.—Taylor v. Taylor, 36 S.B.2d 
601, 128 W.Va. 198. 

(4) To justify finding that hus¬ 
band acted in good faith and upon 
reasonable predicates in making affi¬ 
davit for publication of constructive 
service. 

Fla.—^Ringling v. Ringling, 158 So. 
125, 117 Fla. 423. 

(5) To show that personal service 
on defendant in divorce action was 
not procured by fraudulently induc¬ 
ing defendant to come within juris¬ 
diction. 

Mo.—Hays v. Hays, 282 S.W. 57, 221 
Mo.App. 516. 

(6) To warrant finding that par¬ 
ties, former residents of another 
state, lived together as husband and 
wife in commonwealth. 

Mass.—Katz v. Katz, 174 N.E. 202, 
274 Mass. 77. 

(7) To warrant finding that service 
by publication had been perfected, 
and that court had jurisdiction of 
parties. 

Fla.—Minick v. Minick, 149 So. 483, 
111 Fla. 469. 

(8) To sustain trial judge’s finding 
that he had jurisdiction. 

Tenn.—Bernard! v. Bernard!, App., 
302 S.W.2d 63. 

(9) Deputy district attorney’s affi¬ 
davit that she had appeared but had 
not remained through trial after find¬ 
ing that case was being defended 
in good faith was conclusive against 
appellant’s contention that divorce 
court had acquired no jurisdiction 
because of want of appearance, by 
district attorney, required by stat¬ 
ute. 

Or.—^Hinckley v. Hinckley, 312 P.2d 
588, 211 Or. 32. 

Applicability of statute 

Statute providing that divorce 
shall not be granted unless judge is 
satisfied that all proper means have 
been taken to notify defendant, and 
the cause has been fully proven by 
reliable witnesses, is intended to 
safeguard rights of parties and pub¬ 
lic in cases where default is entered 
and has no application where a trial 
is had after Issues joined and the 
parties appear and testify. 

Ill.—^Moustis V. Moustis, 6 N.E.2d 
306, 288 IlLApp. 620. 

Place of offense 

In husband’s divorce action, evi¬ 
dence was sufficient to establish that 
the offenses complained of by wife 
filing cross petition took place in 
Missouri or while husband or wife 
resided therein, rendering unneces¬ 
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sary proof of wife’s residence in 
Missouri for one year. 

Mo.—Pike V. Pike. 193 S.W.2d 637, 
239 Mo.App. 655. 

85. Mo.—Campbell v. Campbell, 
App., 281 S.W.2d 314—Pointer v. 
Pointer, App., 251 S.W.2d 334—Es- 
worthy v. Esworthy, 11 S.W.2d 
1078, 223 Mo.App. 171. 

Pa.—Olbum v. Olbum, 128 A.2d 125, 
183 Pa.Super. 5—Barnes v. Barnes, 
124 A.2d 646, 181 Pa.Super. 427— 
Othmer v. Othmer, 45 A.2d 389, 158 
Pa.Super. 384—Harding v. Harding, 
40 A.2d 869, 156 Pa.Super. 438— 
Harding v. Harding, 40 A.2d 860, 
156 Pa.Super. 438—^Jacobson v. 
Jacobson, 36 A.2d 189, 154 Pa.Su- 
per. 449—Taylor v. Taylor, 16 A. 
2d 651, 142 Pa.Super. 441. 

Reever v. Reever, Com.Pl., 3 
Cumb.Co. 126—^V’’orkman v. Work¬ 
man, Com.Pl., 8 Fay.L.J. 217— 
Hornbeck v. Hornbeck, Com.Pl., 47 
Lack.Jur. 25—^Benech v. Benech, 
Com.PL, 45 Sch.Leg.Rec. 175. 

R.I.—^Mahoney v. Mahoney, 67 A.2d 
844, 96 R.I. 40—Sullivan v. Sulli¬ 
van, 26 A.2d 536, 68 R.I. 25—Gar- 
della V. Gardella, 19 A.2d 307, 66 
R.I. 382—Grimes v. Grimes, 200 
A. 442, 61 R.I. 198—Burns v. Burns, 
145 A. 445, 60 R.I. 129—Hurvitz 
V. Hurvitz, 119 A. 58, 44 R.I. 478, 
motion denied 119 A. 497, 44 R.I. 
501. 

Preedom from fault 

(1) Preedom from fault that peti¬ 
tioner for divorce is required to show 
by affirmative convincing evidence is 
not limited to recriminatory offenses 
of such character on petitioner’s part 
as would entitle respondent to di¬ 
vorce. 

R.I.—^Lannon v. Lannon, 136 A,2d 
608. 

(2) Where, in suit by wife for di¬ 
vorce, on ground of cruelty, husband 
introduced uncontradicted evidence 
that he had seen wife in automo¬ 
biles with other men and that she 
assaulted him, trial justice was 
clearly wrong in granting wife’s pe¬ 
tition for divorce since uncontradict¬ 
ed evidence negatives her freedom 
from fault. 

R.I.—^Lannon v. Lannon, supra. 

Evaluation of evidence 

In order to determine whether par¬ 
ticular libelant is '^innocent and in¬ 
jured spouse,” court must not only 
examine and weigh evidence relat¬ 
ing to many complex factual situa¬ 
tions which make up total picture of 
marital conduct but it must evaluate 
such evidence with relation to de¬ 
fenses available to respondent in 
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parte where not otherwise provided by 

statute, it is not necessary that there be testimony 
of character witnesses on plaintiff’s behalf, in a con¬ 
tested divorce case.^®-i<^ 

A divorce should be granted on positive uncon¬ 
troverted testimony, legally sufficient to sustain the 
allegations of a bill warranting a divorce,^®*!^ and 
if the evidence as a whole supports the bill, it is 
sufficient, When plaintiff establishes the essential 
elements of his ground for divorce by a preponder¬ 
ance of the evidence it is sufficients^ and his evi¬ 
dence is not required to anticipate possible de- 
fenses.ss While the criminal law rule that guilt 
must be proved beyond a reasonable doubt does not 
apply where a spouse is charged with matrimonial 
misconduct,the circumstances relied on to estab¬ 


lish the offense must be sufficient to satisfy the mind 
that it has actually taken place,and according to 
some authorities it must be proved beyond a reason¬ 
able doubt.si 

Ordinarily, an affirmative defense must be estab¬ 
lished by a preponderance of the evidence.^^ 
been held, however, that a statute providing that a 
decree of divorce shall be rendered on full and satis¬ 
factory evidence does not require that defenses re¬ 
lied on to defeat a divorce should be established by 
full and satisfactory evidence.^2.5 

According to some authority, the same high de¬ 
gree of proof is required in the case of a divorce 
from bed and board as in the case of an absolute 
divorce ;92.io but it has also been held that a divorce 


connection with particular ^frounds 
for divorce relied on by libelant. 

Pa.—^Berezin v. Berezin, 142 A.2d 741, 
186 Pa.Super. 340—Anthony v. An¬ 
thony, 49 A.2d 877, 160 Pa.Super. 
18. 

Evidence held to show 

(1) That plaintiff was Innocent and 
Injured party. 

Ark.—Grytbak v. Grytbak, 227 S.W. 

2d 633, 216 Ark. 674. 

Mo.—Andris v. Andris, 125 S.W.2d 
38, 343 Mo. 1162. 

Ballew V. Ballew, App., 288 S.W. 
2d 24—^Pointer v. Pointer, App., 251 
S.W.2d 334—^McGlnley v, McGinley, 
App., 170 S.W.2d 938—Plckrel v. 
Plckrel, App., 86 S.W.2d 336—Burk 

V. Burk, App., 14 S,W.2d 504—Lar- 
rabee v. Larrabee, App., 7 S.VV.2d 
420—Wheat v. Wheat, App., 279 S. 

W. 755—O’Neil v. O’Neil, App., 264 
S.W. 61. 

Mont.—Blssell v. Bissell, 284 P.2d 
264, 129 Mont. 187. 

Pa.—^Miller v. Miller, 17 A.2d 910, 143 
Pa.Super. 534. 

(2) That plaintiff was not innocent 
and injured party. 

Mo.—^Dietrich v. Dietrich, App., 294 
S.W.2d 569—^Rusche v. Busche, 
App., 200 S.W.2d 677—Miles v. 
Miles, App., 54 S.W.2d 741—Elle- 
brecht v. Ellebrecht, App., 243 S.W. 
209—Kashka v. Kashka, App., 220 
S.W. 1035—^Nolker v. Nolker, App., 
208 S.W. 128. 

R.I.—^Hakonson v. Hakonson, 12 A. 
2d 216, 64 R.I. 276. 

(3) No improper conduct on part 
of plaintiff. 

Ky.—Campbell v. Campbell, 25 S.W. 
2d 1013, 233 Ky. 423—West v. 
West, 16 S.W.2d 781, 229 Ky. 125. 
Mass.—^Krasnow v. Krasnow, 182 N. 
E. 338, 280 Mass. 252. 

(4) That husband’s conduct was 
so far at variance with proper de¬ 
corum and general moral standards 
of propriety that, notwithstanding 
his wife’s lapse into adultery, a di¬ 


vorce was not erroneously denied to 
him. 

Kan.—^Harmon v. Harmon, 208 P. 
647, 111 Kan. 786. 

Evidence held lusufflclent to show 
plaintiff was injured and innocent 
party. 

Mo.—^Lasswell v. Dasswell, App., 248 
S.W.2d 47—^Esworthy v. Esworthy, 
11 S.W.2d 1078, 223 Mo.App. 171. 
Pa.—Green v. Green, 126 A.2d 477, 
182 Pa.Super. 287—^Daly v. Daly, 9 
A,2d 192, 137 Pa.Super. 403. 

Eckerd v. Ecker^ Com.Pl., 69 
Dauph.Co. 101—Toza v. Toza, Com. 
PI., 16 Pay.KJ. 70. 

85.5 Mo.—^McGinley v. McGinley, 
App., 170 S.W.2d 938. 

85.10 Mo.—^McGinley v. McGinley, 
supra. 

85.15 Pla.—^Engebretsen v. Enge- 
bretsen, 11 So.2d 322, 151 Fla. 372. 

86. Fla.—Diem v. Diem, 193 So. 65, 
141 Fla. 260—^Plowman v. Plow¬ 
man, 135 So. 125, 101 Fla. 641— 
Mitchell V. Mitchell, 107 So. 630, 91 
Fla. 427. 

87. Idaho.—Gorges v. Gorges, 246 
P. 691, 42 Idaho 357. 

Wash.—^Myers v. Myers, 149 P.2d 
926, 21 Wash.2d 19. 

88. Idaho.—Gorges v. Gorges, 245 
P. 691, 42 Idaho 367. 

88. Conn.—^Neff v. Neff, 114 A. 126, 
96 Conn. 273. 

D.C.—Stewart v. Stewart, 286 F. 987, 
52 APP.D.C. 323. 

Md.—Steinla v. Steinla, 13 A.2d 534, 
178 Md. 367—Renner v. Renner, 12 
A.2d 195, 177 Md. 689, 127 A.L.R. 
674—^Faulkner v. Faulkner, 4 A.2d 
117, 176 Md. 692—Sterling v. Ster¬ 
ling, 125 A. 809, 146 Md. 631— 
Corpus Jhrls cited in Barnett v. 
Barnett, 125 A. 61, 52, 144 Md. 
184. 

N.T.—Burgess v. Burgess, 173 N.T. 
S. 505. 

Va.—^Martin v. Martin, 184 S.E. 220, 
166 Va. 109. 

19 C.J. p 132 note 1. 

442 


90. Md.—Steinla v. Steinla, 13 A.2d 
534, 178 Md. 534. 

19 C.J. p 132 note 2. 

Circmustaatial evidence 

(1) Circumstantial evidence is gov¬ 
erned by ordinary rules which ob¬ 
tain when it is elsewhere under con¬ 
sideration. 

Va.—Johnson v. Johnson, 153 S.E. 
670, 154 Va. 788. 

(2) Circumstantial evidence is suf¬ 
ficient to prove ground of divorce if 
circumstances are such as to lead 
guarded discretion of a reasonable 
and just man to believe that a given 
act is committed. 

Fla.—Kollar v. Kollar, 21 So.2d 366,. 
165 Fla. 705. 

91. N.J.—Gray v. Gray, 135 A. 54, 
100 N.J.Eq. 71—^Marchese v. Mar- 

chese, 129 A. 131, 98 N.J.Eq. 379. 

19 C.J. p 132 note 3. 

Statute requiring full and satis¬ 
factory evidence imposes upon plain¬ 
tiff substantially the same burden as 
that imposed upon the state in a 
criminal prosecution to establish the 
offense charged beyond a reasonable 
doubt. 

Tex.—McCrary v. McCrary, Civ.App., 
230 S.W. 187. 

92- N.J.—^Rogers v. Rogers, 86 A. 
935, 81 N.J.Eq. 479, 46 L.R.A.,N.S., 
711. 

19 C.J. p 132 note 99. 

Particular defenses see infra § 144. 
Vnpleaded defense 
In giving consideration to unplead¬ 
ed defense in divorce action, court 
must apply rule that defense must 
be proved by a reasonable certainty. 
La.—Joly V. Williams, 40 So.2d 476, 
215 La. 312. 

92.5 Tex.—Dimmitt v. Dimmitt, Civ. 
App., 263 S.W.2d 648, error dis¬ 
missed. 

92.10 Pa.—Bruno v. Bruno, 138 A.2d 
301, 186 Pa.Super. 219—Craig v. 
Craig, 86 A.2d 626, 170 Pa.Super. 
530—^McMahon v. McMahon, 74 
A.2d 718, 167 Pa.Super. Sl-Nes- 
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from bed and board may be granted on evidence in¬ 
sufficient to authorize a divorce a vinculo.^2.15 

In accordance with the foregoing rules, the suf- 
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ficiency of the evidence to establish various matters 
arising in actions for divorce has been adjudicat- 
ed.92.20 Particular evidence has been held to sus¬ 
tain the granting of a divorce 2.25 and the evidence 


bert V. Nesbert, 67 A.2d 670, 165 
Pa.Super. 244—Jones v. Jones, 19 
A.2d 480, 144 Pa.Super. 372—^Ar¬ 
nold V. Arnold, 194 A. 229, 128 Pa. 
Super. 423. 

Portzline v. Portzline, Com.Pl., 
26 Northumb.Li.J. 74. 

R.I.—^Havens v. Havens, 140 A. 193 
—^Macomber v. Macomber, 87 A. 
170, 35 R.I. 372. 

92.15 Ky.—^McDaniel v. McDaniel, 
165 S.W.2d 966, 292 Ky. 56. 

Mutual faxat 

Evidence authorized denial of ab¬ 
solute divorce on ground that con¬ 
duct of neither party had been com¬ 
mendable and that neither was free 
from fault, but authorized divorce 
from bed and board on ground that 
husband and wife had become so 
estranged as to render it impossible 
or at least highly Improbable that 
a reconciliation might be effected or 
that they could live together in 
peace and happiness. 

Ky.—Nall v. Nall, 153 S.W.2d 909, 
287 Ky. 355. 

92.20 Evidence held suffloieut 

(1) To show that the acts of wife 
complained of by husband had oc¬ 
curred. 

Pa.—Stewart v. Stewart, 90 A.2d 402, 
171 Pa.Super. 218—Glass v. Glass, 
63 A.2d 696, 164 Pa.Super. 118. 

(2) To warrant master’s conclu¬ 
sion that plaintiff and his witnesses, 
rather than defendant and her wit¬ 
nesses, were telling truth. 

Pa.—^Williams v. Williams, 118 A.2d 
591, 180 Pa.Super. 114. 

(3) To show, in wife’s action for 
divorce, that conduct of husband was 
out of all proportion to any provoca¬ 
tion on part of wife, who was not 
’“in pari delicto” with husband. 

Or.—^McElwee v. McElwee, 138 P.2d 
208, 171 Or. 462. 

(4) To show separation at time of 
instituting suit. 

Ind.—^Bruner v. Bruner, 135 N.E. 578, 
192 Ind. 479. 

(5) To show that husband, suing 
for divorce, was earnestly seeking 
dissolution of marriage rather than 
merely an interest in property stand¬ 
ing in wife’s name. 

Or.—Vinson v. Vinson, 226 P. 233, 111 
Or. 634. 

(6) To show that parties renounced 
separation agreement before com¬ 
mission of acts relied on by wife 
as grounds for divorce. 

Mich.—^Toung v. Young, 215 N.W. 
319, 240 Mich. 323. 

(7) To sustain Implied finding that 
original separation agreement was 
never revived or confirmed. 


Mont.—Ward v. Ward, 264 P. 667, 81 
Mont. 587. 

(8) To establish wife’s mental com¬ 
petency and right to divorce. 

Or.—Steiner v. Steiner, 218 P.2d 464, 
189 Or. 97. 

92.25 Ala.—^Reynolds v. Reynolds, 
90 So.2d 774, 265 Ala. 263—Pancher 
V. Pancher, 80 So.2d 248, 262 Ala. 
489—Johnston v. Johnston, 158 So. 
528, 229 Ala. 592. 

Ark.—^Edwards v. Edwards, 262 S.W. 
2d 130, 222 Ark. 626—Tarr v. Tarr, 
182 S.W.2d 348, 207 Ark. 622— 
Young V. Young. 178 S.W.2d 994, 

207 Ark. 36, 152 A.Ij.R. 327—How¬ 
ard V. Howard, 166 S.W.2d 12, 204 
Ark. 929—Goud v. Goud, 156 S.W. 
2d 225, 203 Ark. 244. 

Cal.—^Brazen v. Brazell, 129 P.2d 117, 
54 C.A.2d 458—Warren v. Warren, 
15 P.2d 556. 127 C.A. 231. 

Colo.—Miller v. Miller. 9 P.2d 616, 90 
Colo. 428. 

D.C.—Woodson v. Woodson, 191 P.2d 
491, 89 XI.S.APP.D.C. 409—Clemens 
V. Clemens. 143 P.2d 24, 79 U.S. 
App.D.C. 116, certiorari denied 65 
S.Ct. 76, 323 U.S. 736, 89 L..Ed. 
590. 

Pla.—Goode v. Goode, 76 So.2d 794— 
Schuberth v. Schuberth, 52 So.2d 
332—^Rodgers v. Rodgers, 51 So.2d 
290—^Lovejoy v. Lovejoy, 36 So.2d 
192, 160 Pla. 652—Chagnon v. Chag- 
non, 31 So.2d 865, 159 Pla. 474— 
Bolen V. Bolen, 26 So.2d 896, 157 
Fla. 783—Sauer v. Sauer, 19 So.2d 
247, 154 Pla. 827—Gaster v. Gast- 
er, 16 So.2d 517, 154 Pla. 62—Mon- 
salvatge v. Monsalvatge, 15 So.2d 
838, 153 Fla. 763—McGee v. McGee, 
5 So.2d 49. 149 Pla. 31—Randolph 
V. Randolph, 1 So.2d 480, 146 Pla. 
491—Grizzard v. Grizzard, 200 So. 
209, 146 Pla. 17—Phillips v. Phil¬ 
lips, 194 So. 786, 142 Fla. 270— 
Whitehead v. Whitehead, 191 So. 
434, 140 Pla. 197—Speier v. Speier, 
187 So. 764, 137 Pla. 331—Pierce v. 
Pierce, 155 So. 647, 115 Pla. 431. 
Ga.—^Wright v. Wright, 68 S.E.2d 573, 

208 Ga. 588—^Brock v. Brock, 190 
S.E. 30, 183 Ga. 860—Tribble v. 
Tribble, 144 S.B. 665, 166 Ga. 850. 

Ill.—Spalding V. Spalding, 198 N.E. 
136, 631, 361 Ill. 387, 101 A.L.R. 
433. 

Ind.—Sims v. Sims, App., 146 N.E.2d 
lll—VVood V. Wood, 123 N.B.2d 201, 
125 Ind.App. 128. 

Iowa.—^Davis v. Davis, 292 N.W. 804, 
228 Iowa 764—Waddington v. Wad- 
dington, 255 N.W. 462, 218 Iowa 
460. 

Kan.—Wespe v. Wespe, 216 P. 814, 
114 Kan. 21. 


Ky.—Centers v. Centers, 294 S.W.2d 
525—McQueen v. McQueen, 294 S. 
W.2d 75—^Hundley v. Hundley, 291 
S.W.2d 544—VTiite v. VTiite, 249 
S.W.2d 538—Crawford v. Crawford, 
233 S.W.2d 605, 313 Ky. 745—Pe- 
trey v. Petrey, 198 S.W.2d 57, 303 
Ky. 465—Quinn v. Quinn, 130 S.W. 
2d 834, 279 Ky. 286—Turner v. Tur¬ 
ner, 276 S.W. 967, 211 Ky. 7. 

La.—^Barnes v. Le Blanc, 22 So.2d 
404, 207 La. 989—^Arnold v. Arnold, 
172 So. 172, 186 La. 323—Rosenthal 
V. Rosenthal, 168 So. 109, 184 La. 
941—Mills V. Mills, 138 So. 671. 173 
La. 795—Carter v. Melchior, 90 So. 
652, 150 La. 289. 

Md.—^Lombardi v. Lombardi, 94 A.2d 
260, 201 Md. 429—Hull v. Hull, 93 
A.2d 536, 201 Md. 225—Wirth v. 
Wirth, 63 A.2d 312, 192 Md. 21— 
Roth V. Roth, 125 A. 556, 145 Md. 
74. 

Mich.—^Kuntze v. Kuntze, 88 N.W.2d 
608, 351 Mich. 144—Dean v. Dean, 
72 N.W.2d 204, 343 Mich. 458— 
Reeves v. Reeves, 55 N.W.2d 793, 
335 Mich. 193—Listh v. Listh, 46 
N.W.2d 385, 329 Mich. 579—Horn- 
beck V. Hombeck, 25 N.W.2d 171, 
316 Mich. 208—Ratcliff v. Ratcliff, 
14 N.W.2d 127, 308 Mich. 488— 
Goodspeed v. Goodspeed, 1 N.W.2d 
577, 300 Mich. 371—^Brusseau v. 
Brusseau, 189 N.W. 20, 219 Mich. 
526. 

Minn.—^Monson v. Monson, 262 N.W. 
641, 195 Minn. 257—^Moulton v. 
Moulton, 214 N.W. 771, 172 Minn. 
96. 

Miss.—Owen v. Owen, 88 So.2d 100— 
Gates V. Gates, 60 So.2d 778, 215 
Miss. 298—^Hoffman v. Hoffman, 56 
So.2d 58, 213 Miss. 9—Howell v. 
Howell, 44 So.2d 401—^Bernard v. 
Bernard, 43 So.2d 727. 

Mo.—^Pipkin v. Pipkin, App., 255 S.W. 
2d 66—^Holmes v. Holmes, App., 251 
S.W.2d 390—^Brodsky v. Brodsky, 
App., 233 S.W.2d 829—^Lamberson 
V. Lamberson, App., 230 S.W.2d 
497—Grimes v. Grimes, App., 139 
S.W.2d 1055—Von Talge v. Von 
Talge, App., 52 S.W.2d 588. 

Neb.—^Dwinnell v. Dwinnell, 86 N.W. 
2d 579, 165 Neb. 566—Wakefield v. 
Wakefield, 61 N.W.2d 208, 157 Neb. 
611—^Peterson v. Peterson, 46 N.W. 
2d 126, 153 Neb. 727—Tww v. 
Tway, 280 N.W. 910, 135 Neb. 266— 
Felton V. Felton, 268 N.W. 341, 131 
Neb. 488. 

N.J.—Wilson V. Wilson, 8 A.2d 575, 
126 N.J.Ba. 233. 

N.M.—^Pavletich v. Pavletich, 174 P. 

2d 826. 50 N.M. 224. 

N.Y.—^Borchard v. Borchard, 171 N.Y. 
S.2d 983, 5 A.D.2d 472, motion de- 
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adduced in particular cases has been held to support 
the action of the court in denying a decree of di- 
vorce.^2.30 Qn the other hand, particular evidence 
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has been held insufhcient to authorize or justify a 
decree of divorce.^^-^s The sufficiency of the evi¬ 
dence to warrant a divorce in favor of one party 


nied 173 N.Y.S.2d 990, 5 A.D.2d 
989—Bates v. Bates, 80 N.Y.S.2d 
687, 274 App.Div. 834—^Brunstein v. 
Brunstein, 76 N.Y.S.2d 599, 273 App. 
Div. 847—Schneidawind v. Schneid- 
awind, 61 N.Y.S.2d 729, 270 App. 
Div. 914—Weicker v. Weicker, 8 N. 
Y.S.2d 934, 256 App.Div. 807, mo¬ 
tion granted 21 N.B.2d 217, 280 N. 

731—^Darlington v. Darlington, 
288 N.Y.S. 11, 248 App.Div. 663. 

Backal v. Backal, 107 N.Y.S.2d 
11, 199 Misc. 910—^Rudyk v. Rudyk, 
98 N.Y.S.2d 258, 198 Misc. 260, af¬ 
firmed 104 N.Y.S.2d 491, 278 App. 
Div. 837. 

Sirianni v. Sirianni, 127 N.Y.S.2d 
387—Kloek v. Kloek, 64 N.Y.S.2d 
643—^Morrongiello v. Morrongiello, 
47 N.Y.S.2d 413. 

N.D.—Agrest v. Agrest, 27 N.W.2d 
697, 75 N.D. 318—^Horner v. Homer, 
268 N.W. 428, 66 N.D. 619. 

Ohio.—Cullers v. Cullers, App., 134 N. 
E.2d 869—Cobb v. Cobb, App., 102 
N.E.2d 269—^Hepner v. Hepner, 
App., 61 N.B.2d 44. 

Okl.—Jorskl V. Jorskl, 304 P.2d 1067 
—^Mobley v. Mobley, 277 P.2d 662— 
Noel V. Noel, 240 P.2d 739, 206 
Okl. 16—Greer v. Greer, 148 P.2d 
156, 194 Okl. 181—^Roberts v. Rob¬ 
erts, 53 P.2d 671, 176 Okl. 602— 
McDaniels v. McDaniels, 4 P.2d 112, 
152 Okl. 268—Jennings v. Jennings, 
218 P. 703, 95 Okl. 90. 

Or.—^Moon v. Moon, 323 P.2d 300— 
Thomson v. Thomson, 263 P.2d 616, 
199 Or. 614—^Riesland v. Riesland, 
263 P.2d 299, 199 Or. 641—Wiggins 

V. Wiggins, 148 P.2d 793, 174 Or. 
181. 

Pa.—Wilczenski v. Wilczenski, Com. 
PI., 44 Berks Co. 11. 

R. I.—Root V. Root, 190 A. 460, 67 
R.L 436. 

S. D.—^Beare v. Beare, 4 N.W.2d 661, 
68 S.D. 478. 

Tex.—^Mansfield v. Mansfield, Civ. 
App., 308 S.W.2d 80—Allen v. Al¬ 
len, Civ.App., 284 S.W.2d 774, er¬ 
ror dismissed—^Perkins v. Perkins, 
Civ.App., 249 S.W.2d 681—Pirtle v. 
Pirtle, Civ.App., 126 S.W.2d 674— 
Liberto v. Liberto, Civ.App., 125 S. 

W. 2d 381—Cooper v. Cooper, Civ. 
App., 120 S.W.2d 269—Davis v. Da¬ 
vis, Civ.App., 108 S.W.2d 681—Jack- 
son V. Jackson, Civ.App., 258 S.W. 
231. 

Utah.—^Lundgreen v. Lundgreen, 184 
P.2d 670, 112 Utah 31—Bement v. 
Bement, 174 P.2d 996, 110 Utah 
451. 

Vt.—Crossman v. Crossman, 56 A.2d 
330, 115 Vt. 219. 

Wash.—^Neva v. Neva, 300 P.2d 674, 
49 Wash.2d 911—^Long v. Long, 218 


P.2d 884, 36 Wash.2d 935—Potter 
V. Potter, 215 P.2d 704, 35 Wash.2d 
788—Hotes v. Hotes, 213 P.2d 621, 
35 Wash.2d 939—Shay v. Shay, 205 
P.2d 901, 33 Wash.2d 408—Brady v. 
Brady, 201 P.2d 695, 32 Wash.2d 
367—^Horner v. Horner, 185 P.2d 
497, 29 Wash.2d 93—^Holm v. Holm, 
178 P.2d 725, 27 Wash.2d 456— 
Witzel V. Witzel, 121 P.2d 943, 12 
Wash. 2d 371—^Meier v. Meier, 19 
P.2d 929, 172 Wash. 228—Alward v. 
Alward, 290 P. 327, 158 Wash. 20. 

Wyo.—Curran v. Curran, 65 P.2d 243, 
51 Wyo. 217. 

92.30 Ala.—Channell v. Channell, 57 
So.2d 549, 257 Ala. 85—^Blount v. 
Blount, 49 So.2d 914, 255 Ala. 84. 

Ark.—White v. White, 310 S.W.2d 
216—O'Quin V. O'Quin, 230 S.W.2d 
16, 217 Ark. 321. 

Fla.—Saunders v. Saunders, 27 So. 
2d 727. 158 Fla. 99. 

Ill.—Coolidge V. Coolidge, 124 N.E.2d 
1, 4 Ill.App.2d 205—^Hutchinson v. 
Hutchinson, 76 N.B.2d 804, 333 
Ill.App. 166—Crook v. Crook, 70 N. 
E.2d 209, 329 Ill.App. 588. 

Kan.—^Putnam v. Putnam, 177 P. 838, 
104 Kan. 47. 

Ky.—Braden v. Braden, 133 S.W.2d 
902, 280 Ky. 663—Patrick v. Pat¬ 
rick, 3 S.W.2d 196, 223 Ky. 148. 

La.—Snell v. Aucoin, 104 So. 709, 
158 La. 767. 

Md.—^Fischer v. Fischer, 69 A.2d 51, 
193 Md. 50. 

Mich.—^Boscarino v. Boscarino, 53 N. 
W.2d 369, 333 Mich. 640—Kinek v. 
Kinek, 49 N.W.2d 58, 331 Mich. 54 
—Hoffman v. Hoffman, 45 N.W.2d 
366, 329 Mich. 486—^McVey v. Mc- 
Vey, 262 N.W. 264, 272 Mich. 341. 

Mo.—^Frice v. Price, App., 311 S.W.2d 
341—Grimes v. Grimes, App., 139 
S.W.2d 1065—Gibson v. Gibson, 
App., 16 S.W.2d 646—^Teel v. Teel, 
289 S.W. 973, 221 Mo.App. 104. 

N.J.—Cooper v. Cooper, 1 A.2d 377, 
124 N.J.Bq. 237. 

N-Y-—Cohen v. Cohen, 148 N.Y.S.2d 
87, 1 A.D.2d 772—^Ajaeb v. Ajaeb, 
96 N.Y.S.2d 416, 276 App.Div. 1094, 
reargument and appeal denied 97 
N.Y.S.2d 374, 277 App.Div. 771, af¬ 
firmed 93 N.B.2d 496, 301 N.Y. 605. 

Ohio.—Coffman v. Coffman, 62 N.E. 
2d 302, 76 Ohio App. 330. 

Okl.—^White v. White, 281 P.2d 745. 

Pa.—^Bruno v. Bruno, 138 A.2d 301, 
185 Pa.Super. 219. 

Eckerd v. Eckerd, Com.Pl., 69 
Dauph.Co. 101—Schweitzer v. 
Schweitzer, Com.Pl., 23 Leh.L.J. 
127. 

Tex.—Cooper v. Cooper, Civ.App., 120 
S.W.2d 269. 
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Wash.—Cohn v. Cohn, 103 P.2d 366 
4 Wash.2d 322. 

92.35 Ark.—Widders v. Widders, 182 
S.W.2d 209, 207 Ark. 596. 

Fla.—McMullen v. McMullen, 68 So. 
2d 179—Chambers v. Chambers 169 
So. 848, 125 Fla. 359. 

Ill.—Haikey v. Haikey, 148 N.E.2d 16. 
16 Ill.App.2d 371—Elston v. Elston! 
100 N.E.2d 635, 344 Ill.App. 233. 
Ky.—Ratliff v. Ratliff, 237 S.W 397 
193 Ky. 708. 

Md.—Pohzehl v. Pohzehl, 109 A.2d 
58, 205 Md. 395—Nichols v. Nichols 
30 A.2d 446, 181 Md. 392. 

Mo.—^Hicks V. Hicks, App., 270 S.W. 
2d 625—Smith v. Smith, App., 267 
S.W.2d 704—Schneider v. Schnei¬ 
der, App., 248 S.W.2d 59—Krebs v. 
Krebs, App., 24 S.W.2d 171—Cad- 
dell V. Caddell, 222 S.W. 873, 204 
Mo. App. 182. 

Mont.—Shaw v. Shaw, 208 P.2d 514 
122 Mont. 593. 

Neb.—Mangiameli v. Mangiameli, 45 
N.W.2d 910, 153 Neb. 753. 

N.Y.—^Dribben v. Dribben, 107 N.Y.S. 
2d 480, 279 App.Div. 599—Maloney 
V. Maloney, 29 N.Y.S.2d 419, 262 
App.Div. 936. 

In re Smith’s Will, 72 N.Y.S.2d 
609, 190 Misc. 285. 

Brooks V. Brooks, 120 N.Y.S.2d 
335. 

Ohio.—^Zang v. Zang, App., 73 N.E.2d 
377, appeal dismissed 71 N.E.2d 588, 
147 Ohio St. 435. 

Or.—^Kilborn v. Kllborn, 200 P.2d 
603, 185 Or. 13. 

Pa.—^Mosher v. Mosher, 27 A.2d 448^ 
149 Pa.Super. 422. 

Dyer v. Dyer, Com.Pl., 3 Chester 
Co.L.R. 253—Daugherty v. Daugh¬ 
erty, Com.Pl., 57 Dauph.Co. 32— 
Wiggins V. Wiggins, Com.Pl., 54 
Lack.Jur. 161—^Hornbeck v. Horn- 
beck, Com.Pl., 47 Lack.Jur. 25— 
Foss V. Foss, Com.Pl., 39 Lack. 
Jur. 205—Snyder v. Snyder, Com. 
PL, 19 Leh.L.J. 218—Fanelli v. Fan- 
elli, Com.Pl., 34 Luz.Leg.Reg. 430 
—Kushing v. Kushing, 87 Pittsb. 
L.J. 21. 

Tex.—Bradshaw v. Bradshaw, Civ. 
App., 293 S.W.2d 210—Mason v. 
Mason, Civ.App., 282 S.W.2d 320 
—^Mansur v. Mansur, Civ.App., 37 
S.W.2d 846. 

Va.—Hudgins v. Hudgins, 23 S.B.2d 
774, 181 Va. 81. 

Wash.—^Hokenson v. Hokenson, 162 
P.2d 592, 23 Wash.2d 908—Motley 
V. Motley, 200 P. 1099, 117 Wash. 
234. 

W.Va.—Lieberman v. Lieberman, 98 
S.E.2d 275—Cottle v. Cottle, 40 S.B. 
2d 863, 129 W.Va. 344. 

Wis.—Cascio v. Cascio, 48 N.W.2d 
510, 259 Wis. 273. 
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rather than the other where both parties seek such 
relief has also been adjudicated ,*92.40 and particular 
evidence has been held sufficient to warrant the de¬ 
nial of relief to both parties or insufficient to re¬ 
quire the granting of a divorce to either party.92.45 
The evidence may warrant denial of a divorce to 
the husband but justify an award of separate main¬ 
tenance to the wife.92.50 

§ 136. -Number and Character of Wit¬ 

nesses and Corroboration 

a. In general 

b. Children of parties 

c. Parties 


a. In General 

Generally, proof of the ground for divorce by a single 
credible witness is sufficient, in the absence of statutes 
to the contrary; and evidence of relatives, friends, and 
servants of the parties may be sufficient. 

Except where a statute provides otherwise,93 it 
has generally been held that marital misconduct as a 
ground for divorce may be proved by a single wit¬ 
ness,94 provided the witness is of good character 
and his testimony is credible95 and uncontradicted,95 
although it has been held that a divorce cannot be 
granted on default on the testimony of only one 
witness,97 and the deposition of one other witness.®3 

A sworn answer den^nng the allegations of the 
bill does not make it necessary to prove them by two 
witnesses,99 where the statute does not require a 


92.40 Cal.—Mueller v. Mueller, 282 
P.2d 869, 44 C.2d 527. 

Titensor v. Titensor, 170 P.2d 
479, 75 C.A.2d 206. 

Fla.—^Borodowsky v. Borodowsky, 78 
So.2d 868—^Raley v. Haley, 50 So. 
2d 870. 

Kan.—Thornbrugh v. Thornbrugh, 
259 P.2d 219, 175 Kan. 56. 

Ky.—^Nichols v. Nichols, 261 S.W.2d 
676—^Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 55—RatlilE v. Hatliff, 
227 S.W.2d 989, 312 Ky. 450-—Sad¬ 
ler V. Sadler, 186 S.W.2d 181, 299 
Ky. 525. 

Mass.—^Nelon v. Nelon, 108 N.E.2d 
653, 329 Mass. 765. 

Minn.—Kelly v. Kelly, 66 N.W.2d 606, 
243 Minn. 114. 

Mo.—^Randall v. Randall, App„ 284 S. 
W.2d 64—^Hicks v. Hicks, App„ 270 
S.W.2d 625—Cadenhead v. Caden- 
head, App., 265 S.W.2d 426—Schnei¬ 
der V. Schneider, App., 248 S.W.2d 
59. 

Mont.—Shuey v. Shuey, 290 P.2d 1100, 
129 Mont. 549—Shaw v. Shaw, 208 
P.2d 614, 122 Mont. 593. 

Neb.—^Lichtenberg v. Lichtenberg, 47 
N.W.2d 675, 164 Neb. 278—Strasser 
V. Strasser, 44 N.W.2d 608, 153 Neb. 
288. 

N.Y.—^Ericson v. Ericson, 69 N.T.S.2d 
225, 269 App.Div. 1060. 

Booke V. Booke, 141 N.T.S.2d 680, 
207 Misc. 999. 

Quinones v. Quinones, 139 N.Y.S. 
2d 607. 

Okl.—Billings v. Billings, 266 P.2d 
165, 208 Okl. 409. 

Or.—^Barone v. Barone, 294 P.2d 609, 
207 Or. 26—Wagner v. Wagner, 293 
P.2d 224, 206 Or. 340—Claude v. 
Claude, 174 P.2d 179, 180 Or. 62. 

Pa.—Best V. Best, 91 A.2d 296, 171 
Pa.Super. 629. 

R.I.—Smith V. Smith, 118 A.2d 618. 

Tex.—^Kollenborn v. Kollenborn, Civ. 
App., 273 S.W.2d 660, error dis¬ 
missed. 

Utah.—^Rackham v. Rackham, 230 P. 
2d 566^ 119 Utah 593. 


Va.—Prindes v. Prindes, 69 S.E.2d 
332. 193 Va. 463. 

Wash.—Paulson v. Paulson, 225 P.2d 
206, 37 Wash.2d 555—Ward v. 

Ward, 216 P.2d 755, 36 Wash.2d 
143. 

Evidence held sufficient 
To require that decree be granted 
to defendant on cross bill. 

Fla.—^Kennedy v. Kennedy, 134 So. 
201, 101 Fla. 239. 

Ala.—^Tranum v. Tranum, 63 So. 2d 
701, 258 Ala. 561. 

Fla.—Stern v. Stern, 50 So.2d 119. 
Mo.—Light V. Light, App., 296 S.W. 
2d 145. 

92.45 Ky.—Durbin v. Durbin, 189 S. 
W.2d 393, 300 Ky. 390—Keeling v. 
Keeling, 186 S.W.2d 18, 299 Ky. 
640. 

Mich.—Harter v. Harter, 76 N.W.2d 
15, 344 Mich. 594. 

Mo.—Price v. Price, App., 311 S.W. 
2d 341. 

N.Y.—Naphtali v. Naphtali, 159 N.Y. 
S.2d 758, 3 A.D.2d 731, reargument 
denied 161 N.Y.S.2d 578, 3 A.D.2d 
764—^Mainetty v. Mainetty, 122 N. 
Y.S.2d 832, 282 App.Div. 774— 

Hughes v. Hughes, 120 N.Y.S.2d 

879, 281 App.Div. 987—Thiele v. 
Thiele, 100 N.Y.S.2d 634, 277 App. 
Div. 1025. 

Norris v. Norris, 140 N.Y.S.2d 
217. 

Ohio.—Keath v. Keath, 71 N.B.2d 620, 
78 Ohio App. 517. 

Pa.—^Brodski v. Brodski, Com.Pl., 66 
Lack.Jur. 198. 

92.50 Ala.—Channell v. Channell, 57 
So.2d 549, 257 Ala. 85. 

Cal.—^Parnay v. Parnay, 131 P.2d 562, 
55 CA..2d 703. 

Mich.—Irvine v. Irvine, 63 N.W.2d 
618, 339 Mich. 375—Blackmer v. 
Blackmer, 21 N.W.2d 824, 313 Mich. 
482. 

Miss.—^Aderholt v. Aderholt, 67 So.2d 

880, 218 Miss. 808. 

Okl.—Pox V. Wiley, 184 P.2d 782, 199 
Okl. 154. 


Evidence held insufficient 

To establish wife's counterclaim 
for maintenance in husband's divorce 
action, where wife chose to live sep¬ 
arately. 

N.J.—Loudon v. Loudon, 169 A. 335, 
114 N.J.Eq. 212, modified on other 
grounds 168 A. 840, 114 N.J.Eq. 
242, 89 A.L.R. 904. 

93. In Kentucky 

(1) Statute requiring proof of 
adultery or of lewd and lascivious 
behavior to be made by two witness¬ 
es or one witness and strong cor¬ 
roborating circumstances applies to 
divorce actions where adultery or 
lewd and lascivious conduct is 
charged. 

Ky.—Hettie v. Bard, 209 S.W.2d 729, 
307 Ky. 8. 

(2) Under such statute, testimony 
of one witness without corroborating 
circumstances is insufficient. 

Ky.—Traylor v. Traylor, 13 S.W'.2d 
486, 227 Ky. 468. 

19 C.J. p 132 note 4 [a]. 

94. Ala.—Moyler v. Moyler, 11 Ala. 
620. 

N.J.—Bray v. Bray, 6 N.J.Eq. 628. 
N.Y.—Pilocco V. Pilocco, 32 N.Y.S.2d 
552, 263 App.Div. 296. 

19 C.J. p 132 note 5. 

95. Vt.—Taft V. Taft, 67 A. 703, 80 
Vt. 256, 130 Am.S.R. 984, 12 Ann. 
Cas. 959. 

19 C.J. p 132 note 6. 

96. N.Y.—Poillon v. Poillon, 79 N. 
Y.S. 546, 78 App.Div. 127. 

Fanning v. Panning, 20 N.Y.S. 
849, 2 Misc. 90. 

97. Ill.—Kline v. Kline, 104 Ill.App. 
274. 

98. Ill.—Suesemilch v. Suesemilch, 
43 ni.App. 573. 

99. N.J.—^Derby v. Derby, 21 N.J.Eq. 
36. 

19 C.J. p 132 note 10. 


445 



§ 136 DIVORCE 


27A C. J.S. 


sworn answer,1 or where the bill waives an answer 
under oath;^ but according to some authorities, 
where the sworn answer denies the material allega¬ 
tions of the bill, to justify a divorce the answer must 
be overcome by two witnesses or by one witness and 
corroborating circumstances.^ If the answer is 
responsive to the allegations of the bill, defendant 
is entitled to the benefit of it, as in other cases in 
equity.^ 

The failure of petitioner to recall in rebuttal a 
witness who testified in chief, in order that he might, 
by repeating his testimony, rebut defendant’s con¬ 
tradiction of it, is not a corroboration of such con- 
tradiction.5 

Evidence of relatives, friends, and servants of the 
parties in a divorce case may be sufficient to author¬ 
ize a decree.® 

Proof that plaintiff’s witnesses were prejudiced 
against defendant does not prevent the fact finder 
from substantially crediting their testimony, par¬ 
ticularly where it is corroborated by other testi¬ 
mony but the fact that a witness is interested in 
the outcome of the case may so affect his credibility 
as to render his testimony, standing alone, insuffi¬ 
cient to support a decree of divorce, and corrobora¬ 
tion may be required.®-^® 


b. Children of Parties 

Evidence given by children of the parties usually 
should be carefully considered and be corroborated, espe¬ 
cially when It deals with facts the significance of which 
Is probably beyond their comprehension. 

In an action for divorce, the children of the par¬ 
ties are not necessarily excluded as witnesses,*^ but 
their evidence should be carefully considered and be 
supported by corroborating circumstances,® especial¬ 
ly as to facts witnessed by them at an age when 
they were probably unable to understand the sig¬ 
nificance of such facts,® as, for instance, the adul¬ 
terous conduct of their mother.^® 

c. Parties 

(1) In general 

(2) Corroboration 

(1) In General 

In a divorce suit, the testimony of parties, when their 
veracity is unImpeached, Is entitled to probative value 
and may warrant the granting of relief; but ordinarily 
a divorce will not be granted on the conflicting evidence 
of the parties alone. 

The common-law rule prohibiting one spouse from 
testifying against the other has generally been 
changed by statute so far as divorce cases are con¬ 
cerned, as discussed in Witnesses § 95, and when 
their veracity is unimpeached their testimony is 
entitled to probative value.ii Accordingly, a di- 


1. Ala.—Hughes v. Hughes, 19 Ala. 
307. 

2. Mich.—^Van Inwagen v. Van In- 
wagen, 49 N.W. 154, 86 Mich. 333. 

3. Fla.—Ford v. Ford, 58 So. 131, 
63 Fla. 422. 

4- Va.—^Latham v. Latham, 30 Gratt, 
307, 71 Va. 307. 

5. N.J.—Williams v. Williams, 114 
A. 319, 92 N.J.Eq. 672. 

6- Puerto Hico.—Cruz v. Dominguez, 
8 Puerto Rico 551. 

Considered with caution 

(1) Testimony of domestic serv¬ 
ants of parties should be considered 
with caution, and due allowance 
made for bias displayed. 

Md.—Pryor v. Pryor, 131 A. 47, 146 
Md. 683. 

(2) In divorce suits evidence given 
by the relatives of a party is scruti¬ 
nized more carefully than that of per¬ 
sons who are not related, but testimo¬ 
ny of relatives is competent and de¬ 
cree cannot be set aside on ground 
that it is based on testimony of rela¬ 
tives of successful party. 

—^Bartley v. Bartley, 220 S.W.2d 
850, 310 Ky. 332. 

6.5 Pa.—Connor v. Connor, 77 A.2d 
697, 168 Pa.Super. 339. 

6.10 N.T.—Maroth v. Maroth, 64 N. 
Y.S.2d 260. 


7- Ill.—^Draper v. Draper, 68 Ill. 17. 
19 C.J. p 132 note 16. 

8. Md.—^McCleary v. McCleary, 118 
A. 133, 140 Md. 659. 

Mich.—^Buck v. Buck, 31 N.W.2d 829, 
320 Mich. 624, 2 A.D.R.2d 1325— 
Crowner v. Crowner, 6 N.W. 198, 
44 Mich. 180, 28 Am.R. 245. 

9. Mich.—Kneale v. Kneale, 28 Mich. 
344. 

10. Mich.—Hneale v. Hneale, supra. 

11. Ala.—Corpus Juris Secundum 
cited in Lyall v. Lyall, 35 So.2d 550, 
552, 250 Ala. 635. 

D.C.—Shellman v. Shellman, 95 F.2d 
108, 68 APP.D.C. 197. 

Md.—^Barnett v. Barnett, 125 A. 51, 
144 Md. 184. 

N.J.—Sargent v. Sargent, Ch., 114 A. 
428, affirmed 114 A. 439, 92 N.J.B<i. 
703. 

Pa.—^Borzellino v. Borzellino, Com. 

PL, 40 Berks Co. 205. 

Limiting application of rule 

(1) Where husband had attempted 
to procure combination with his wife 
to obtain divorce on ground of aban¬ 
donment by falsifying date wife 
abandoned husband, chancellor 
should scrutinize husband's testimo¬ 
ny carefully. 

Md.—Antrim v. Antrim, 181 A. 741, 
169 Md. 418. 

(2) And In husband's action for di¬ 
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vorce for desertion, wife's false tes¬ 
timony on matters not relating to de¬ 
sertion authorized court to believe 
husband’s testimony rather than 
wife's relative to desertion, where 
their testimony was materially dif¬ 
ferent. 

Pa.—Ward v. Ward, 177 A. 616, 117 
Pa.Super. 125. 

Infereuoes 

To sustain ground for divorce, trial 
court has right, in addition to con¬ 
sideration of direct testimony, to 
draw reasonable Inferences from tes¬ 
timony of spouse, as well as from 
that of other witnesses, when such 
testimony has been corroborated, 

—^Kelso V. Kelso, 324 P.2d 165, 
182 Kan. 665. 

Negativing wife’s aUegatlon 
In suit by wife for divorce, on 
ground of cruelty, question was not 
whether uncontradicted evidence of 
husband that he had seen wife in au¬ 
tomobiles with other men and that 
she had assaulted him was sufficient 
to constitute ground for divorce in 
favor of husband, but whether it had 
sufficient probative force to negative 
wife's allegation of freedom from any 
fault, which was repugnant to mar¬ 
riage covenant or provocative of 
domestic discord. 

R.I.—Lannon v. Lannon, 136 A.2d 
608. 
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vorce may be granted on the testimony of a party, 
where it is of sufficient probative forceii-5 and is 
corroborated by other evidence .12 A divorce, how¬ 
ever, will not be granted on the evidence of the 
parties alone, when their evidence is in conflict,^^ 
and plaintiff’s evidence is insufficient to carry his 
burden of proof ;13.5 and where the parties have 
previously colluded to obtain divorce, by deceiving 
the court, their testimony in a subsequent action 
for divorce will be given little weight if libel¬ 
ant’s testimony in a divorce case is contradicted 
and shaken by respondent, only convincing circum¬ 
stances will warrant the disregard of respondent’s 
evidence.^^*® 


DIVORCE § 136 

The circumstances may be such as to weaken the 
credibility of a party’s testimony,and where 
there are material contradictions in plaintiffs testi¬ 
mony, he is not entitled to a divorce unless it is 
authorized by the portion of his testimony which is 
least favorable to him.15 The trial judge is not 
required to believe the testimony of either party, 
and where their testimony is in conflict he may re¬ 
solve the issue of credibility in favor of one of 
them.15.10 Even though plaintiff’s testimony is un¬ 
contradicted it may be disregarded where the di¬ 
vorce law empowers the trial court to determine the 
credibility of the husband and wife.^® The judge 
may disbelieve one portion of a party’s testimony 


11.5 Ark.—^Ham v. Ham, 272 S.TV.2d 
446, 224 Ark. 228. 

Pa.—Bobst V. Bobst, 64 A.2d 898. 
357 Pa. 441. 

Lee V. Lee. 137 A.2d 827. 185 Pa. 
Super. 252. 

Full and satisfactory evidence 

(1) A divorce decree is supported 
by full and satisfactory evidence as 
required by statute, if it intrinsically 
appears from plaintiff’s testimony 
that the evidence is full and satisfac¬ 
tory. 

Tex.—Moore v. Moore, Civ.App., 213 
S.W.2d 724. 

(2) Uncontradicted, clear, and con¬ 
vincing testimony of wife was suffi¬ 
cient to justify granting her a di¬ 
vorce on ground of cruel treatment 
which rendered living together as 
husband and wife insupportable. 

Tex.—^Parrish v. Parrish, Civ.App., 

268 S.W.2d 504. 

EvideiLce held InsufflcieiLt 

Pa.—^Hassinger v. Hassinger, Com. 

PI., 17 Northumb.Leg.J. 13. 

Tex.—Green v. Green, Civ.App., 268 
S.W.2d 237. 

12. Ark.—^Leonard v. Leonard, 138 
S.W.2d 784, 200 Ark. 1189. 

13. Ill.—^Duberstein v. Duberstein, 
49 N.H. 316, 171 Ill. 133. 

19 C.J. p 133 note 21. 

13.5 Pa.—Coon v. Coon, 95 A.2d 344, 
173 Pa.Super. 60. 

Giancola v. Giancola, Com.Pl., 4 
Chest.Co. 192—^Hrivnak v. Hrivnak, 
Com.Pl., 4 Chest.Co. 189—Lozar v. 
Lozar, Com.Pl., 7 Pay.L.J. 1. 

Evidence held sufficient 
Husband’s testimony, although in 
irreconcilable conflict with that of 
wife, justified granting husband a di¬ 
vorce on ground that he was the in¬ 
nocent and injured party and had 
been subjected to humiliation and in¬ 
dignities over a long period of time, 
such as to render his condition in 
life intolerable. 

Mo.—White v. White, App., 312 S.W. 
2d 167. 


14. Puerto Hico.—^Dimas v. Ortiz, 8 
Puerto Rico 399. 

14.5 Pa.—Lee v. Lee, 137 A.2d 827, 
185 Pa.Super. 252—Philo v. Philo, 
36 A.2d 833, 154 Pa.Super. 563— 
Hartley v. Hartley, 35 A.2d 591, 
154 Pa.Super. 176—Cobaugh v. Co- 
baugh, 22 A.2d 764, 146 Pa.Super. 
621. 

D’Amico v. D’Amico, Com.Pl., 35 
Berks Co. 440—^Daugherty v. 
Daugherty, Com.Pl., 57 Dauph.Co. 
32—Russo V. Russo, Com.Pl., 31 
Del.Co. 268—^Wilcox v. Wilcox, 
Com.Pl., 28 Del.Co. 199—Hisor v. 
Kisor, Com.Pl., 2 Monroe L.R. 151 
—Barker v. Barker, Com.Pl., 61 
Montg.Co. 323—^Kisor v. Kisor, 
Com.Pl„ 2 Monroe L.R. 148—Caroz- 
za V. Carozza, Com.Pl., 28 North. 
Co. 163. 

14.10 Pa.—Hrivnak v. Hrivnak, Com. 
PI., 4 Chest.Co. 189—^Antonelli v. 
Antonelli, Com.Pl., 55 Lanc.Rev. 27 
—Schantz v. Schantz, Com.Pl., 53 
Lanc.Rev. 281—^Dunning v. Dun¬ 
ning, Com.Pl., 9 Monroe L.R. 1— 
Dinklocker v. Dinklocker, Com.Pl., 
45 Sch.Leg.Rec. 146. 

Daily notes 

Fact that husband made dally notes 
of wife’s conduct so far as it suited 
his purpose justified doubt as to the 
seriousness of wife’s acts and the 
good faith of husband’s testimony 
based on such notes in an action in¬ 
stituted by him more than seventeen 
years after the indignities of which 
he complained. 

Pa.—Garroway v. Garroway, 65 A.2d 
414, 361 Pa. 464. 

Delay 

Husband’s delay of nearly eleven 
years after filing libel in prosecuting 
libel for divorce would be considered 
in evaluating his testimony and as 
bearing on his contention that he was 
an injured spouse. 

Pa.—^Berger v. Berger, 55 A.2d 660, 
161 Pa.Super. 661. 
lEisxepreseiitatlon. 

Where wife obtained a reopening of 
divorce case and the supplementary 
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hearing on an averment that at the 
time she was served with process 
and when she received the master’s 
notice, she was too ill to attend to 
the defense of the suit, but her own 
evidence showed that such state¬ 
ment was not true, she was guilty of 
misrepresenting a material fact, and 
that misrepresentation cast suspicion 
and doubt on her testimony. 

Pa.—Bobst V. Bobst, 54 A.2d 898, 357 
Pa. 441. 

Matters h^d not to affect credibility 
Pa.—Scholl V. Scholl, 40 A.2d 897, 156 
Pa.Super. 497. 

15. Mont.—^Putnam v. Putnam, 282 
P. 855, 86 Mont. 135. 

15.5 Mass.—^Hamilton v. Hamilton. 
90 N.B.2d 322, 325 Mass. 278—Lev- 
anosky v. Levanosky, 42 N.E.2d 
561, 311 Mass. 638. 

N.H.—^Beasley v. Beasley, 43 A.2d 
154, 193 N.H 447. 

Pa.—^Pullwood V. Fullwood, 40 A.2d 
876, 156 Pa.Super. 409. 

15.10 Pa.—Cunningham v. Cunning¬ 
ham, 91 A.2d 301, 171 Pa.Super. 
577. 

Glacken v. Glacken, Com.Pl., 0 
Monroe L.R. 6. 

16. Mass.—^Rubenstein v. Ruben- 
stein, 76 N.E.2d 157, 321 Mass. 751. 

Tex.—^Knight v. Knight, Civ.App., 220 
S.W. 609. 

Residence 

Where in an action for divorce, a 
plea of abatement is filed on ground 
that plaintiff has not been a bona fide 
resident of the county in which suit 
was filed for a period of six months 
next preceding the filing of his peti¬ 
tion, the credibility of the plaintiff’s 
testimony in his own behalf is an is¬ 
sue and court can deny divorce al¬ 
though the evidence consists solely of 
plaintiff’s testimony. 

Tex.—Pippin v. Pippin, Civ.App., 193 
S.W.2d 236. 

VnooiLtradicted evidence held insnf. 
ficient 

Tex.—Knight v. Knight, Civ.App., 220 
S.W. 609. 
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which is favorable to himself and believe another 
portion which is unfavorable to his case.i®-® Where, 
however, the testimony of a party is not inherently 
incredible, its rejection by the trial court is not re- 
quired.i®*!® 

(2) Corroboration 

(a) Necessity 

(b) Sufficiency 


(a) Necessity 

As a general rule, a party's testimony as to his cause 
of action or defense must ordinarily be corroborated; but 
except where otherwise provided by statute the rule as to 
corroboration is not inflexible and it may be relaxed 
where it appears that collusion does not exist. 

It is ordinarily the rule, sometimes by virtue of 
express statutory provision, that a divorce will not 
be granted on the uncorroborated testimony of com- 
plainant^^ The rule applies whether the charge is 


16.5 Cal.—^Wilson v. Wilson, 172 P. 
2d 568, 26 C.A.2d 119. 

18.10 Cal.—^Jones v. Jones, 286 P.2d 
908, 135 C.A.2d 52. 

Pa.—^Warden v. Warden, Coin.Pl., 3 
Bucks Co. 156. 

Wit&ess not discredited 
In husband’s divorce action, 6han- 
cellor was not entitled to consider 
husband a discredited witness and to 
disbelieve his testimony, notwith¬ 
standing corroborating unimpeached 
testimony, because of the husband’s 
marital escapades and neglect of his 
children. 

Tenn.—Greene v. Greene, App., 309 S. 
W.2d 403. 

17. Ark.—CofCey v. Coffey, 267 S.W. 
2d 499, 223 Ark. 607—Smith v. 
Smith, 223 S.W.2d 776, 216 Ark. 
839—Parnell v. Parnell, 204 S.W.2d 
469, 211 Ark. 1028—Settles v. Set¬ 
tles, 195 S,W,2d 69, 210 Ark. 242— 
Fine v. Fine, 192 S.W.2d 212, 209 
Ark. 754—Gabler v. Gabler, 190 S. 
W.2d 976, 209 Ark. 459—Calhoon v. 
Calhoon, 189 S.W.2d 644, 209 Ark. 
80—Ledwidge v. Ledwidge, 166 S. 
W.2d 267, 204 Ark. 1032—Fania v. 
Fania, 133 S.W.2d 654, 199 Ark. 368 
—Welbom v. Welborn, 76 S.W.2d 
98, 189 Ark. 1063—Alston v. Alston, 
74 S.W.2d 239, 189 Ark. 625—Suth¬ 
erland V. Sutherland, 68 S.W.2d 
1022, 188 Ark. 955—^Preas v. Preas, 
67 S.W.2d 1013, 188 Ark. 864—Bell 
V. Bell, 14 S.W.2d 561, 179 Ark. 171 
—Griffin V. Griffin, 265 S.W. 352, 166 
Ark. 85—^Davis v. Davis, 259 S.W. 
751, 163 Ark. 263. 

Cal.—Jorgensen v. Jorgensen, 193 P. 
2d 728, 32 C.2d 13—Bullard v. Bul¬ 
lard, 209 P. 361, 189 C. 502. 

Howard v. Howard, 232 P.2d 530, 
105 C.A.2d 126—^Dean v. Dean, 218 
P.2d 54, 97 C.A.2d 455—Lane v. Su¬ 
perior Court in and for Fresno 
County, 286 P. 860, 104 C.A. 340. 
Conn.—Corpus Juris Secuudum cited 
la. Senderoff v. Senderoff, 50 A.2d 
422, 423, 133 Conn. 300. 

Fla.—^Holmes v. Holmes, 95 So.2d 593 
—^Martin v. Martin, 66 So.2d 268— 
Morgan v. Morgan, 40 So.2d 778— 
Homan v. Homan, 198 So. 20, 144 
Fla, 371—^Minick v. Minick, 149 So. 
483, 111 Fla. 469—Chisholm v. Chis¬ 
holm, 125 So. 694, 98 Fla. 1196— 


Dean v. Dean, 99 So. 816, 87 Fla, 
242. 

Martin v. Martin, 102 So.2d 837. 
Ill.—Sweet V. Sweet, 277 IlLApp. 545. 
Iowa.—Hopping v. Hopping, 10 N.W. 
2d 87, 233 Iowa 993, 152 A.L.R. 436 
—Walker v. Walker, 217 N.W. 883, 
205 Iowa 395—^Ross v. Ross, 216 N. 
W. 22, 205 Iowa 424. 

Kan.—Kelso v. Kelso, 324 P.2d 165, 
182 Kan. 665—Smeltzer v. Smeltzer, 
262 P.2d 826, 175 Kan. 293—Frye v. 
Frye, 4 P.2d 415. 134 Kan. 3. 

Md.—Cullotta V. Cullotta, 66 A.2d 
919, 193 Md. 374—^Maranto v. Mar- 
anto, 64 A.2d 144, 192 Md. 214— 
Johnson v. Johnson, 196 A. 120, 
173 Md. 692—Corpus Juris cited iu 
Jacobs V. Jacobs, 185 A. 109, 111, 
170 Md, 405—^Wiegand v. Wiegand, 
142 A. 188, 155 Md. 643—Owings v. 
Owings, 128 A. 748, 148 Md. 124— 
Oertel v. Oertel, 125 A. 645, 145 
Md. 177—^Meglnniss v. Meginniss, 
124 A. 393, 144 Md. 39. 

Miss.—Corpus Juris cited iu Ander¬ 
son V. Anderson, 200 So. 726, 727, 
190 Miss. 508. 

Mo.—Bassett v. Bassett, 280 S.W. 
430. 

Chouquette v. Chouquette, App., 
35 S,W.2d 921—Magruder v. Magru- 
der, App., 31 S.W.2d 213—Rankin v. 
Rankin, App., 17 S.W.2d 381—Teel 

V. Teel, 289 S.W. 973, 221 Mo.App. 
104—^Howard v, Howard, App., 274 
S.W. 530. 

Neb.—Workman v. Workman, 83 N. 

W. 2d 368, 164 Neb. 642—O’Neill v. 
O’Neill, 83 N.W.2d 92, 164 Neb. 674 
—^Robinson v. Robinson, 82 N.W. 
2d 650, 164 Neb. 413—^Hines v. 
Hines, 58 N.W.2d 505, 157 Neb. 
20—Spray v. Spray, 67 N.W.2d 926, 
156 Neb. 774—^Lees v. Lees, 57 N. 
W.2d 279, 156 Neb. 664—Kuta v. 
Kuta, 47 N.W.2d 558, 154 Neb. 263. 

N.J.—^Brown v. Brown, 66 A.2d 164, 2 
N.J. 262—Steinbrugge v. Stein- 
brugge, 65 A.2d 606, 2 N.J. 77— 
Pfeiffer v. Pfeiffer, 61 A.2d 736, 1 
N.J. 66. 

Rupp V. Rupp, 126 A. 862, 97 N.J. 
Bq. 201—^Bissell v. Bissell, 117 A. 
252, 93 N.J.Eq. 637—Stieglitz v. 
Stieglitz, 112 A. 310, 92 N.J.Bq. 292 
—Carsten v. Carsten, 107 A. 45, 90 
N.XEq. 181—Parmly v. Parmly, 
106 A. 456, 90 N.J.Eq. 490—Mat- 
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thews V. Matthews, Ch., 107 A. 480, 
affirmed 108 A. 926, 91 N.J.Eq. 149 . 
Ohio.—^Perry v. Perry, 135 N.E.2d 
427, 100 Ohio App. 16—Welge v. 
Welge, 94 N.B.2d 208, 87 Ohio App! 
93, Imotion denied 94 N.B.2d 210, 87 
Ohio App. 95—Geiger v. Geiger, 72 

N.E.2d 766, 80 Ohio App. 161_ 

Hanover v. Hanover, 171 N.E. 360, 
34 Ohio App. 483. 

Huffine V. Huffine, Com.Pl., 74 n 
E.2d 764. 

I^*I*—Corpus Juris Secundum <^ted iu 
Day V. Day, 103 A.2d 63, 64, 81 R.I 
343. 

S.C.— Corpus Juris Secundum cited iu 
Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149— Corpus Juris Se» 
ouudum cited iu Brown v. Brown, 
56 S.E.2d 330, 335, 216 S.C. 502, 15 
A.L.R.2d 163. 

Tenn.— Corpus Juris cited in Fulford 

V. Fulford. 4 S.W.2d 350, 156 Tenn. 
640. 

Utah.—^Rackham v. Rackham, 230 P. 

2d 666, 119 Utah 693. 

Va.—Raiford v. Raiford, 68 S.E.2d 
888, 193 Va. 221—^Phipps v. Phipps, 
188 S.B. 168, 167 Va. 190. 

Wis.—^Weichers v. Weichers, 221 N. 

W. 733, 197 Wis. 169. 

Wyo.— Corpus Juris Secuudum cited 
in Dawson v. Dawson, 177 P.2d 200, 
203, 62 Wyo. 519. 

19 C.J. p 133 note 23. 

Public policy of state is to pre¬ 
serve the marital status from disso¬ 
lution by means of uncorroborated 
testimony. 

N.J.—Brown v. Brown, 66 A.2d 154, 2 
N.J. 252—Pfeiffer v. Pfeiffer, 61 A 
2d 736, 1 N.J. 55. 

Bare case 

Divorce is rarely granted on uncor¬ 
roborated evidence of one party. 
Mo.—^Haushalter v. Haushalter, App., 
197 S.W.2d 703. 

Burden of proof 

Testimony of one spouse, flatly 
contradicted by the other, needs cor¬ 
roboration to sustain the burden of 
proof, regardless of statute, but the 
inherent strength or weakness of op¬ 
posing testimony may furnish cor¬ 
roboration. 

Md.—Cullotta V. Cullotta, 66 A.2d 919, 
193 Md. 713—^Maranto v. Maranto, 
64 A.2d 144, 192 Md. 214. 
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adulteryis or cruel and inhuman treatment's Like¬ 
wise, the rule applies whether the charge is abandon¬ 
ment or desertion,20 or the various other statutory 
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grounds for divorce.2i The main reason for the 
rule is to prevent collusion between the parties.22 


18. Ill.—Majewski v. Majewski, 65 
N.E.2d 584, 328 Ill.App. 194. 

Md.—Proudfoot v. Proudfoot, l 4 i A 
395. 154 Md. 585. 

Pa.—Romano v. Romano, 34 Pa.Dist. 
& Co. 215—^Lewis v. Lewis, 24 Pa. 
Dist. & Co. 394, 12 Northumb.Leg. 
J. 158. 

S.C.—Corpus Jnris Secandiim cited 
in Brown v. Brown, 56 S.E.2d 330 
335, 215 S.C. 502, 15 A.L.R.2d 163 
19 C.J. p 133 note 24. 

Corroboration Tjy paramour 

(1) Pretended proof of adultery 
should be most closely scrutinized, 
where it depends upon the testi¬ 
mony of a party corroborated only 
by that of a particeps criminis. 

N.J.—^Rankin v. Rankin, Ch.. 121 A. 

778. 

(2) And testimony of husband and 
man with whom the wife was claim¬ 
ed to have been guilty of adultery, 
who admitted that they had entered 
into a “frame-up** to seduce the wife 
was unworthy of belief. 

La.—Jordan v. Jordan, 89 So. 313, 149 
La. 428. 

19. Ark.—Stearns v. Stearns, 201 S. 
W.2d 753, 211 Ark. 568—Leonard 

V. Leonard, 138 S.W.2d 784, 200 
Ark. 1189—Sheppard v. Sheppard, 
26 S.W.2d 88, 181 Ark. 367. 

Cal.—^Winkler v. Winkler, 129 P.2d 
43, 54 C.A.2d 398—Wallace v. Clo¬ 
thier, 247 P. 260, 77 C.A. 556. 

Fla.—Garland v. Garland, 29 So. 2d 
693, 158 Fla. 643. 

Martin v. Martin, 102 So.2d 837 
—Long V. Long, App., 99 So.2d 641. 
Ill.—Ignjatovic v. Ignjatovic, 134 N. 
E.2d 629, 10 Ill.App.2d 337—Coo- 
lidge V. Coolidge, 124 N.E.2d 1 4 
Ill.App.2d 205. 

Iowa.—^Hummel v. Hummel, 206 N. 

W. 115, 200 Iowa 1176—Veeder v. 
Veeder, 179 N.W. 136, 189 Iowa 
912. 

Kan.—^Rosander v. Rosander, 276 P. 
2d 338, 177 Kan. 45-Smeltzer v. 
Smeltzer, 262 P.2d 826, 175 Kan. 
293. 

Ky.—^Miller v. Miller, 17 S.W.2d 412, 
229 Ky. 436—Green v. Green, 5 S. 
W.2d 1046, 224 Ky. 218. 

Miss.—Santos v. Santos, 83 So.2d 636, 
225 Miss. 425—Chambers v. Cham¬ 
bers, 56 So.2d 33, 213 Miss. 71. 

Neb.—Spray v. Spray, 57 N.W.2d 926, 
156 Neb. 774—Wright v. Wright, 
43 N.W.2d 424, 153 Neb. 18—Nuss 
V. Nuss, 27 N.W.2d 624, 148 Neb. 
417—Christensen v. Christensen, 14 
N.W.2d 613, 144 Neb. 763. 

N.J.—Stutz V. Stutz, 51 A.2d 432, 139 
N.J.Ed. 385—Strickland v. Strick¬ 
land, Ch., 117 A. 391. 

R-I*—^Karan v. Karan, 149 A. 902. 
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Va.—^Moltz V. Moltz, 30 S.E.2d 561, 
182 Va. 737. 

W.Va.—Witt V. Witt, 87 S.E.2d 524, 

141 W.Va 43—Persinger v. Per- 
singer, 56 S.E.2d 110, 133 W.Va. 312. 

19 C.J. p 133 note 25. 

20. Cal.—^Wallace v. Clothier 247 
P. 260, 77 C.A. 556. 

Md.—Zink v. Zink, 137 A.2d 139, 215 
Md. 197—^Jones v. Jones, 46 A.2d 
617, 186 Md. 312—Wysocki v. Wy- 
socki, 42 A.2d 909, 185 Md. 38— 
Corpus Jtiris cited iu Jacobs v. 
Jacobs, 185 A. 109, 111, 170 Md. 
405. 

N.J.—Brown v. Brown, 66 A.2d 154, 2 
N.J. 252. 

Crowell V. Crowell, 110 A.2d 57, 
33 N.J.Super. 272—Clayton v. Clay¬ 
ton, 73 A.2d 79, 8 N.J.Super. 1— 
Budrick v. Budrick, 71 A.2d 145, 6 
N.J.Super. 247. 

Tucker v. Tucker. 61 A.2d 303, 

142 N.J.Bq. 687—^Dwyer v. Dwyer, 
31 A.2d 812, 133 N.J.Eq. 272— 
Buckley v. Buckley, 124 A. 605, 95 
N.J.Bq. 783, affirmed by equally 
divided court 124 A. 608, 95 N.J. 
Eq. 783—McLain v. McLain. 116 A. 
701, 91 N.J.Eq. 530. 

19 C.J. p 133 note 26. 

Nonresidence of defendant 
Uncorroborated testimony of hus¬ 
band is insufficient to warrant grant¬ 
ing of divorce from wife on ground 
of desertion even though wife is non¬ 
resident and has not answered com¬ 
plaint. 

Ark.—Highsmith v. Highsmith, 240 
S.W.2d 5, 219 Ark. 123. 

Testimony as to causes for separa¬ 
tion must be corroborated. 

Md.—^Waltrick v. Waltrick, 182 A. 

339, 169 Md. 705. 

19 C.J. p 133 note 26 [a]. 

Adverse witness 

(1) However, where wife Instituted 
action for divorce on ground of deser¬ 
tion, she was not required to call 
mother of husband as a corroborat¬ 
ing witness under rule that failure to 
call available corroborating witness 
may impair party’s credibility, when, 
so far as record showed, mother 
would have testified adversely to 
wife. 

D.C.—^Fortune v. Fortune, Mun.App., 
138 A.2d 390. 

(2) If court desired mother’s tes¬ 
timony it could have called her as its 
own witness but was not authorized 
to require wife to call her as a wit¬ 
ness under penalty of unfavorable 
decision if witness were not called. 
D.C.—^Fortune v. Fortune, supra, 

21. Iowa.—^McNabb v. McNabb, 166 
N.W. 457, 182 Iowa 1143, L.R.A. 
1918C 865. 


Kan.—Kelso v. Kelso, 324 P.2d 165, 
182 Kan. 665. 

S.C.—Corpus Juris Secundum cited 
in Brown v. Brown, 56 S.E.2d 330, 
335, 215 S.C. 502. 

19 C.J. p 133 note 27. 

Xmpotency 

Tenn.—Reed v. Reed, 177 S.W.2d 26, 
26 Tenn.App. 690. 

Personal indignities 
Ark.—Saugey v. Saugey, 305 S.W.2d 
856—Steams v. Stearns, 201 S.^V. 
2d 753, 211 Ark. 568—Davis v. Da¬ 
vis, 259 S.W. 751, 163 Ark. 263. 
Mo.—Scholl V. Scholl, 185 S.TV. 762, 
194 Mo.App. 559. 

Separation without cohabitation 
Ark.—Allen v. Allen, 200 S.W.2d 324, 
211 Ark. 335. 

22. Ariz.—^Lundy v. Lundy, 202 P. 
809, 23 Ariz. 213. 

Ark.—Fitzgerald v. Fitzgerald, 303 
S.‘W’.2d 576—^Ham v. Ham, 272 S. 
W.2d 446, 224 Ark. 228—Coffey v. 
Coflfey, 267 S.'W.2d 499, 223 Arlt. 
607—^Kirk v. Kirk, 239 S.W.2d 6, 
218 Ark. 880—Owen v. Owen, 184 S. 
W.2d 808, 208 Ark. 23—Goodlett 
V. Goodlett, 178 S.W.2d 666, 206 Ark. 
1048. 

Cal.—Ruggles v. Ruggles, 275 P.2d 
42, 43 C.2d 547. 

Jones V. Jones, 286 P.2d 908, 135 
C.A.2d 52—^Dowd v. Dowd, 245 P.2d 
339, 111 C.A.2d 760—Heilman v. 
Heilman, 239 P.2d 458, lOS C.A.2d 
588—^La Vigne v. La Vigne, 216 P. 
2d 75, 96 C.A.2d 531—McGann v. 
McGann, 186 P.2d 424, 82 C.A.2d 
382—Gleason v. Gleason, 56 P.2d 
973, 13 C.A.2d 231—Crum v. Crum, 
207 P. 506, 57 C.A. 539. 

Idjdio.—^Bess v. Bess, 72 P.2d 285, 58 
Idaho 259. 

Iowa.—^Brannen v. Brannen, 21 N.W. 
2d 459, 237 Iowa 188—^Davis v. Da¬ 
vis, 292 N.W. 804, 228 Iowa 764. 
Kan.—^Hoppe v. Hoppe, 312 P.2d 215, 
181 Kan. 428. 

Md.—Misner v. Misner, 127 A.2d 547. 
211 Md. 398—^Rosenthal v, Rosen¬ 
thal, 96 A.2d 500, 202 Md. 375— 
Harp V. Harp, 84 A.2d 895, 198 Md. 
485—^Timanus v. Timanus, 10 A.2d 
322, 177 Md. 686——Roeder v. Roeder, 
185 A. 458, 170 Md. 579—Appel v. 
Appel, 158 A. 65, 162 Md. 5—Hein- 
muller v. Heinmuller, 105 A. 745, 
133 Md. 491. 

Minn.—^Potter v. Potter, 27 N.W. 2d 
784, 224 Minn. 29—Corpus Juris 
cited in Graml v. Graml, 238 N.W. 
683. 184 Minn. 324. 

S.C.—Corpus Juris Secundum cited 
in Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149—Corpus Jtirls 
Secundum cited in Brown v. Brown, 
56 'S.E.2d 330, 335, 215 S.C. 502. 
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According to some authority, the rule requiring 
corroboration of the testimony of a party is an in¬ 
flexible one,22.5 and corroboration cannot be dis¬ 
pensed with,22.10 at least where it is required by 


statute.22.15 In the absence of such a statute, how¬ 
ever, the rule as to corroboration is not generally 
deemed inflexible,23 and corroborating testimony is 
not required as a matter of law in all circumstanc- 


Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659. 

19 C.J. p 133 note 28. 

Dual purpose 

Purpose of rule requiring corrobo¬ 
ration in divorce action is not only 
to prevent collusion, connivance, or 
fraud, but, since state is interested 
in protecting marriage relationship, 
to prevent disruption of marital re¬ 
lation on petty or unimportant causes 
or for any reason other than those 
prescribed by legislature as grounds 
for dissolution of relation. 

Kan.—Walton v. Walton, 202 P.2d 
197, 166 Kan. 391. 

Purpose of statutory requirement of 
corroboration 

Ariz.—Hemphill v. Hemphill, 324 P. 
2d 225, 84 Ariz. 95. 

Md.—Cullotta v. Cullotta, 66 A.2d 
919, 193 Md. 374—^Maranto v. Ma- 
ranto, 64 A.2d 144, 192 Md. 214— 
Kelsey v. Kelsey, 46 A.2d 627, 186 
Md. 324—Schriver v. Schriver, 44 
A.2d 479, 185 Md. 227. 

Minn.—^Albertson v. Albertson, 67 N. 
W.2d 463. 243 Minn. 212—Visneski 
V. Visneski, 17 N.W.2d 318, 219 
Minn. 217—^Locksted v. Locksted, 
295 N.W. 402, 208 Minn. 651. 

N.D.—^Pleck V. Fleck, 68 N.W.2d 765, 
79 N.D. 561. 

Va.—^Forbes v. Forbes, 29 S.E.2d 829, 
182 Va. 636. 

22.5 N.J.—^Howes v. Howes, 4 A.2d 
282, 125 N.J.Bq. 272—Buckley v. 
Buckley, 124 A. 605, 95 N.J.Eq, 783, 
affirmed by equally divided court 
124 A. 608, 96 N.J.Eq. 783—Garrett 
V. Garrett, 98 A. 848, 86 N.J.Eq. 
293. 

22.10 Md.—Trout v. Trout, 135 A.2d 
893, 214 Md. 531—Hodges v. Hodg¬ 
es, 131 A.2d 703, 213 Md. 322. 

22.15 Nature and scope of statutory 
requirement 

(1) Statute providing that no de¬ 
cree of divorce shall be made solely 
on declarations, confessions, or ad¬ 
missions of parties, but that court 
shall, in all cases, require other satis¬ 
factory evidence of facts alleged in 
petition, means that corroborative 
evidence is required of acts or con¬ 
duct asserted as grounds for divorce. 
Neb.—Smith v. Smith, 69 N.W.2d 

321, 160 Neb. 120. 

(2) Statute prohibiting divorce on 
the uncorroborated testimony of ei¬ 
ther husband or wife or both of them 
contains no exceptions and court is 
not permitted to nullify purpose of 
statute by reading exceptions into 
it. 

Kan.—Bosander v, Bosander, 276 P. 


2d 338, 177 Kan. 45—W’alton v. 
Walton, 202 P.2d 197, 166 Kan. 391. 

(3) Statute providing that judg¬ 
ment for divorce or alimony shall 
not be granted on testimony or ad¬ 
missions of a party unsupported by 
other evidence applies to proceedings 
on a cross petition for divorce as 
well as on a petition therefor. 

Ohio.—Ridgeway v. Ridgeway, App., 
118 N.E.2d 845, appeal dismissed 
120 N.E.2d 719, 162 Ohio St. 119, 
certiorari denied 75 S.Ct. 631, 348 

U. S. 971, 99 Ii.Ed. 766, rehearing 
denied 75 S.Ct. 658, 349 U.S. 925, 99 
Ii.Ed. 1266. 

23. Ala.—Piner v. Finer, 50 So.2d 
269, 255 Ala. 104. 

Conn.— Corpus Juris Secundum cited 
in Senderoff v. Senderoff, 50 A.2d 
422, 423, 133 Conn. 300. 

Ill.—Surratt v. Surratt, 145 N.B.2d 
594, 12 I11.2d 21. 

Iowa.—Lamp v. Lamp, 60 N.W.2d 
844, 245 Iowa 62. 

Me.—Sweet v. Sweet, 109 A. 379, 119 
Me. 81. 

Mass.—^Rubenstein v. Bubenstein, 76 
N.E.2d 157, 321 Mass. 761—Goren 

V. Goren, 37 N.E.2d 987, 310 Mass. 
284—Callan v. Callan, 181 N.E. 736, 

280 Mass. 37. 

Mich.—Brookhouse v. Brookhouse, 

281 N.W. 573, 286 Mich. 151. 

Mo.—^White v. White, App., 312 S.W. 
2d 167—Sellars v. Sellars, App., 
274 S.W.2d 609—^Richardson v. 
Richardson, App., 270 S.W.2d 68— 
Kinder v. Kinder, App., 267 S.W.2d 
366—^Pointer v. Pointer, App., 251 
S.W.2d 334—^Ramos v. Ramos, App., 
232 S.W.2d 188—Padgett v. Pad¬ 
gett, App., 231 S.W.2d 207—Lowe 

V. Lowe, App., 229 S.W.2d 7—Mist¬ 
ier V. Mistier, App., 202 S.W.2d 613 
—Callahan v. Callahan, App., 192 S. 

W. 2d 48—White v. White, App., 
180 S.W.2d 229—Ridge v. Ridge, 
App., 165 S.W.2d 294—Stevens v. 
Stevens, App., 158 S.W.2d 238— 
Corpus Juris cited in Tate v. Tate, 
69 S.W.2d 790, 798, 227 Mo.App. 
1141. 

N.T.—^Passera v. Passera, 93 N.Y.S. 

2d 381, 276 App.Div. 862. 

S.C.— Corpus Juris Secundum cited in 
Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149— Corpus Juris 
Secundum cited in Brown v. Brown, 
66 S.E.2d 330, 335, 215 S.C. 602, 16 
A.L.R.2d 163. 

19 C.J. p 133 note 29. 

“It is sound law that while cor¬ 
roboration should usually be required 
and, where there is none, a court 
should proceed with great caution 
and care, the fact, if a ground for di¬ 
vorce has been clearly established, 
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I that there is no evidence of its exist¬ 
ence other than the testimony of the 
plaintiff does not preclude a judg¬ 
ment dissolving the marriage.” 

Conn.—Kilpatrick v. Kilpatrick, 131 
A.2d 645, 646, 144 Conn. 738.’ To 
same effect Senderoff v. Senderoff, 
50 A.2d 422, 424, 133 Conn. 300. 
Not a rule of evidence 
Rule with respect to corroboration 
of testimony in divorce suit is not a 
rule of evidence, but one for guidance 
of judicial conscience. 

N.Y.—Barbara v. Barbara, 57 N.Y.S. 
2d 156. 

Requirement not imposed by statute 

(1) Statute prohibiting granting of 
divorce or nullity of a marriage on 
declarations, confessions, or admis¬ 
sions of the parties does not require 
corroboration of testimony of par¬ 
ties. 

Wyo.—Steere v. Steere, 267 P.2d 760, 
72 Wyo. 601—^Dawson v. Dawson, 
177 P.2d 200, 62 Wyo. 519. 

(2) Although the statute requires 
corroboration of the evidence of resi¬ 
dence on which jurisdiction of the 
court depends, it has been the prac¬ 
tice not to require corroboration of 
plaintiff’s testimony, relating to 
ground for divorce where such tes¬ 
timony convinces the court or jury 
of its truthfulness. 

Nev.—Wittenberg v. Wittenberg 55 
P.2d 619, 66 Nev. 442. 

Xu Feunsylvania 

(1) A divorce may be granted on 
testimony of libellant alone where 
such evidence is clear and convinc¬ 
ing. 

Pa.—^Lee v. Lee, 137 A.2d 827, 186 Pa. 
Super. 252—^Buckley v. Buckley, 136 
A.2d 791, 184 Pa.Super. 465—^Arnold 
V. Arnold, 74 A.2d 524, 167 Pa.Su- 
per. 211—Fogel v. Fogel, 54 A.2d 
844, 161 Pa.Super. 361—^Macormac 
V. Macormac, 48 A.2d 136, 159 Pa. 
Super. 378—Goldman v. Goldman, 
40 A.2d 878, 166 Pa.Super. 413— 
Evans v. Evans, 31 A.2d 590, 152 Pa. 
Super. 267—Briggs v. Briggs, 21 
A.2d 415, 145 Pa.Super. 460—Mitch¬ 
ell V. Mitchell, 16 A.2d 725, 142 Pa. 
Super. 599. 

Hamm v. Hamm, Com.Pl., 63 
Dauph.Co. 364—^Hudak v. Hudak, 
Com.Pl., 34 DeLCo. 238—Wilcox v. 
Wilcox, Com.Pl., 28 Del.Co. 199— 
Miller v. Miller, Com.Pl., 22 Leh. 
L.J. 145—^Moyer v. Moyer, Com.Pl., 
21 Leh.L.J. 365—^Mahalick v. Ma- 
halick, Com.Pl., 37 Luz.Leg.Reg. 
104—^Portzline v. Portzline, Com. 
PI., 26 Northumb.Leg.J. 74—^Dehart 
V. Dehart, Com.Pl., 25 Northumb. 
Leg.J. 72—Morrall v. Morrall, Com. 
PI., 22 Northumb.Leg.J. 232, af- 
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firmed 86 A.2d 630, 170 Pa.Super. 
260—Werner v. Werner, Com.Pl., 
21 Northumb.Legr.J. 143—Hassinger 
V. Hassinger, Com.Pl., 17 North- 
umb.Leg.J. 13—Di Cello v. Di Cel¬ 
lo, Com.Pl., 45 Sch.Leg.Rec. 103. 

( 2 ) Notwithstanding a divorce de¬ 
cree may be granted on the unsup¬ 
ported testimony of complainant, if 
complainant’s testimony is contra¬ 
dicted and shaken by respondent, and 
there is no convincing circumstance 
warranting a disregard of respond¬ 
ent’s evidence, the divorce will not 
be granted. 

Pa.—Bruno v. Bruno, 138 A.2d 301, 
185 Pa.Super. 219—Gensemer v. 
Gensemer, 108 A.2d 834, 176 Pa.Su¬ 
per. 508—^Miln v. Miln, 106 A.2d 
862, 176 Pa.Super. 613—^Tanner v. 
Tanner, 49 A.2d 876, 159 Pa.Super. 
637—^Bozarth v. Bozarth, 49 A.2d 
198, 159 Pa.Super. 509—^Davis v. 
Davis, 40 A.2d 144, 156 Pa.Super. 
342—^Friess v. Friess, 39 A.2d 151, 
156 Pa.Super. 38—Taylor v. Tay¬ 
lor, 16 A.2d 651, 142 Pa.Super. 441 
—Garbett v. Garbett, 7 A.2d 368, 
136 Pa.Super. 333—^Murfit v. Mur- 
fit, 3 A.2d 1020, 134 Pa.Super. 327— 
Frantz v. Frantz, 3 A.2d 987, 134 
Pa.Super. 481—^Richardson v. Rich¬ 
ardson, 194 A. 572, 128 Pa.Super. 
691—^Romano v. Romano, 194 A. 
328, 128 Pa.Super. 409—^La Clair 
V. La Clair, 194 A. 224, 128 Pa.Su¬ 
per. 469—James v. James, 191 A. 
191, 126 Pa.Super. 479—Kurtz v. 
Kurtz, 189 A. 569, 124 Pa,Super. 
688—Kett V. Kett, 177 A. 509, 117 
Pa.Super. 236—Wagner v. Wagner, 
171 A. 419, 112 Pa.Super. 486— 
Reinhardt v. Reinhardt, 169 A. 
408, 111 Pa.Super. 191—Shore v. 
Shore, 164 A. 110, 107 Pa.Super. 
566—Esenwein v. Bsenwein, 161 A. 
425, 105 Pa.Super. 261, afiirmed 167 
A. 350, 312 Pa. 77—Twaddell v. 
Twaddell, 95 Pa.Super. 429—Bre- 
son V. Breson, 94 Pa.Super. 364— 
Rommel v. Rommel, 87 Pa.Super. 
611—^Krug V. Krug, 22 Pa.Super. 
572. 

Calhoun v. Calhoun, Com.Pl., 16 
Beaver 118—Gustafson v. Gustaf¬ 
son, Com.Pl., 43 Del.Co. 114—Dio- 
doro V. Diodoro, Com.Pl., 39 Del. 
Co. 146—Steele v. Steele, Com.Pl., 
33 Del.Co. 141—^Poirer v. Poirer, 
Com.Pl., 31 Del.Co. 583—Styer v. 
Styer, Com.Pl., 31 Del.Co. 393— 
Wolford V. Wolford, Com.Pl., 31 
DeLCo. 371—Rigby v. Rigby, Com. 
PL, 31 Del.Co. 265—Stidworthy v. 
Stidworthy, 29 DeLCo. 569—^Mc¬ 
Hugh V. McHugh, 29 DeLCo. 615— 
Cox v. Cox, 29 DeLCo. 435—Neff v. 
Nelf, 29 DeLCo. 413—Wilcox v. Wil¬ 
cox, 28 DeLCo. 199—^Pamula v. 
Pamula, Com.PL, 39 Erie Co. 115— 
Stark V. Stark, Com.PL, 27 Erie Co. 
31—^Zoretic v. Zoretic, Com.PL, 17 
Fay.L.J. 104—^Kiefer v. Kiefer, 
Com.Pl., 60 Lack.Jur. 152—^Van 
Gorder v. Van Gorder, Com.PL, 46 


Lack.Jur. 157—Good Good, Com. 
PL, oO Lanc.Rev. 207—Bagot v. 
Bagot, Com.Pl., 1 Lebanon 61—Mc¬ 
Kinney V. McKinney, Com.Pl., 21 
Leh.L.J. 28—Hanna v. Hanna, 18 
Lehigh L.J. 422—Girard v. Girard, 
Com.Pl., 46 Luz.Leg.Reg. 125—^Ki- 
sor V. Kisor. 2 Monroe L.R. 151— 
Kisor V. Kisor, 2 Monroe L.R. 148 
—^Kousz V. Kousz, 29 North.Co. 357 
—Portzline v. Portzline, Com.Pl., 26 
Northumb.Leg.J. 74—Bozarth v. 
Bozarth, Com.Pl., 41 Sch.Leg.Rec. 
109—Fry v. Pry, 6 Sch.Reg. 194— 
Nolan V. Nolan, 21 West.L.J. 254. 

(3) To render applicable the rule 
that a divorce will not be granted 
on plaintiff’s uncorroborated testi¬ 
mony, it must appear that plaintiff’s 
testimony was not only contradicted, 
but shaken by the defendant. 

—^Hansell v. Hansell, 126 A.2d 
509, 182 Pa.Super. 158—^Megoulas 
V. Megoulas, 72 A.2d 598, 166 Pa. 
Super. 510—^Pogel v. Pogel, 54 A.2d 
844, 161 Pa.Super. 361. 

Henry v. Henry, Com.Pl., 32 Del. 
Co. 350^—Poirer v. Poirer, Com.PL, 
31 DeLCo. 583. 

(4) Also, where uncorroborated 
testimony of party is not clear and 
convincing, divorce will be denied. 
Pa.—^Buckley v. Buckley, 135 A.2d 

791, 184 Pa.Super. 465. 

Pabrizio v. Fabrizio, 63 Pa.Dist. 
& Co. 508—Gabriel v. Gabriel, 3 Pa. 
Dist. & Co. 607. 

Reed v. Reed, 28 Pa.Dist. 511. 
McClurkin v, McClurkin, Com.Pl., 
5 Cumb.L.J. 144—Kaufman v. Kauf¬ 
man, Coin.PL, 56 Lack.Jur. 165— 
Milano V. Milano, Com.Pl., 21 Leh. 
L.J. 200—^Hassinger v. Hassinger, 
Com.PL, 17 Northumb.Leg.J. 13— 
Brenken v. Brenken, Com.PL, 8 Sch. 
Reg. 128. 

(5) A divorce should not be grant¬ 
ed on the uncorroborated testimony 
of libelant where the evidence shows 
that substantial corroboration is 
available and it is not produced or 
the failure to produce it is not ex¬ 
plained. 

Pa.—Oyler v. Oyler, 69 Pa.Dist. & Co. 
44—^McNemey v. McNemey, 56 Pa. 
Dist. & Co. 677, 62 Montg.Co. 86. 

Bechtel v. Bechtel. Com.PL, 39 
Berks Co. 56, 60 York Leg.Rec. 136 
—^Houghton V. Houghton, Com.Pl., 
30 Erie Co. 198—^Marcks v, Marcks, 
Com.Pl., 21 Leh.L.J. 75—^Lazarus 

V. Lazarus, Com.PL, 19 Leh.L.J. 220 
—^Brenken v. Brenken, Com.PL, 8 
Sch.Reg. 128. 

XzL Texas 

(1) The law seems to be that cor¬ 
roboration is not required in all 
cases. 

Tex.—^Ellis V. Ellis, Civ.App., 225 S. 

W. 2d 216—^Best v. Best, Civ.App., 
214 S.W.2d 806—Crittenden v. Crit¬ 
tenden, Civ.App., 214 S.W.2d 670— 
Harrell v. Haxreli, Civ.App., 206 S. 
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W.2d 109—^Norvell v. Norvell, Civ, 
App., 194 S.W.2d 270, error dis¬ 
missed—Black V. Black, Civ.App., 
185 S.W.2d 476—Day v. Day, Civ. 
App., 142 S.W.2d 394—Lowery v. 
Lowery, Civ.App., 136 S.W.2d 269, 
error dismissed—Bell v. Bell, Civ. 
App., 135 S.W.2d 546—Cooksey v. 
Cooksey, Civ.App., 40 S.W.2d 947— 
McCullough V. McCullough, Civ. 
App., 20 S.W.2d 224, certified ques¬ 
tions answered 36 S.W'.2d 459, 120 
Tex. 209, and rehearing denied. Civ. 
App., 39 S.W.2d 105—Tinnon v. 
Tinnon, Civ.App., 278 S.W. 288— 
Wynn v. Wynn, Civ.App., 251 S.W. 
349—^McBee v. McBee, Civ.App,, 247 
S.W. 58S. 

(2) The statutes providing that de¬ 
cree in divorce action shall be ren¬ 
dered on full and satisfactory evi¬ 
dence does not require that the tes¬ 
timony of either spouse be corrobo¬ 
rated. 

Tex.—^Rosenthal v. Rosenthal, Civ. 
App., 311 S.W.2d 294—Bailey v. 
Bailey, Civ.App., 295 S.W.2d 438— 
Thompson v. Thompson, Civ.App., 
231 S.W.2d 496—Finn v. Finn, Civ. 
App., 195 S.W.2d 679. 

(3) Corroboration is not an indis¬ 
pensable requirement as a matter of 
law even where a denial is entered. 
Tex.—Finn v. Bond, 197 S.W.2d 108, 

145 Tex. 244. 

(4) Evidence may be full and satis¬ 
factory so as to support judgment 
for divorce even though evidence is 
only the uncorroborated testimony 
of one of the spouses contradicted by 
the other. 

Tex.—Turner v. Turner, Civ.App., 289 
S.W.2d 836—^Hogue v, Hogue, Civ. 
App., 242 S.W.2d 673—Gomez v. Go¬ 
mez, Civ.App., 234 S.W.2d 941— 
Moore v. Moore, Civ.App., 213 S.W. 
2d 724—^Humphreys v. Humphreys, 
Civ.App., 200 S.W.2d 453—^Morten- 
sen V. Mortensen, Civ.App., 186 S. 
W.2d 297—^Mayen v. Mayen, Civ. 
App., 177 S.W.2d 240. 

(5) However, the fact that plain¬ 
tiff’s testimony is not corroborated 
may properly be considered by trial 
court. 

Tex.—Ellis V. Ellis, Civ.App., 225 S. 
W.2d 216. 

(6) In some cases there is lan¬ 
guage supporting the rule requiring 
corroborating testimony. 

Tex.—Callender v. Callender, Civ. 
App., 167 S.W.2d 800—Liddell v. 
Liddell, Civ.App., 29 S.W.2d 868— 
McCrary v. McCrary, Civ.App., 230 
S.W. 187. 

(7) In a number of cases it has 
been held that the uncorroborated 
testimony of a party is not the “full 
and satisfactory” evidence required 
by statute. 

Tex.—^Lawson v. Lawson, Civ.App., 
293 S.W. 336—Blake v. Blake, Civ. 
App., 263 S.W. 1075. 
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es.23.6 Under this view corroboration serves only 
to add to the weight and credibility of the party’s 
own testimony,23.10 and whether the testimony shall 
be believed in the absence of corroboration is a 
matter largely in the trial court’s discretion to be 
exercised in the light of the circumstances of the 
case.23.i5 So the general rule as to the necessity 
of corroboration may be relaxed when it is evident 
that collusion does not exist24 or when mental suf¬ 
fering resulting from false charges becomes an ele¬ 
ment of divorce.25 It follows that in a proper case 
the uncorroborated testimony of a party may war¬ 
rant the granting of a divorce on the ground of 
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adultery,25.5 cruelty,25.i0 desertion,25.15 or voluntary 
separation.25.20 

While the general rule requiring corroboration is 
more often applied in uncontested cases,25.25 and is 
relaxed or departed from where the action is a con¬ 
tested one,25.30 it has been held that uncorroborated 
testimony of a party may warrant the granting of a 
divorce regardless whether the action be contested 
or uncontested.25.35 Uncorroborated testimony of 
plaintiff as to the misconduct of defendant some¬ 
times may justify a divorce, where defendant neg¬ 
lects to take the stand and deny or explain the charg¬ 


es) Uncorroborated testimony of 
one spouse Is not sufacient to sup¬ 
port a divorce decree where other 
spouse denies the chargres and where, 
if true, corroborating evidence of the 
charges might be available. 

Tex.—Rocha v. Rocha, Clv.App., 185 
S.W. 2 d 499. 

(9) It has been held that the rule 
that a divorce should not be granted 
on the uncorroborated testimony of 
the complaining party was satisfied 
where defendant husband was on the 
witness stand and did not controvert 
testimony of complainant wife. 
Tex.—Parker v. Parker, Clv.App., 165 
S.W.2d 926. 

23.5 D.C.—^Eaton v. Eaton, Mun. 
App., 134 A.2d 344-Geer v. Geer, 
Mun.App., 134 A.2d 110—Johnson 
V. Johnson, Mun.App., 134 A.2d 
109. 

Credible testimony 

Trial judge who hears testimony 
in divorce case may believe one par¬ 
ty and grant divorce thereon even if 
such testimony is not corroborated 
by that of third person, provided par¬ 
ty’s testimony is credible and clearly 
establishes right to relief. 

Mich.—Gilchrist v. Gilchrist, 62 N.W. 
2d 531, 333 Mich. 275. 

23.10 Mo.—^Pointer v. Pointer, App., 
251 S.W. 2 d 334—^Padgett v. Padgett, 
App., 231 S.W.2d 207. 

23.15 Mo.—^Pointer v. Pointer, App., 
251 S.W.2d 334—^Padgett v. Padgett, 
App., 231 S.W.2d 207—Lowe v. 
Lowe, App., 229 S.W.2d 7—Hupp v. 
Hupp, 194 S.W.2d 216, 238 Mo.App. 
964. 

Admission of perjury 

Trial court was not obliged to be¬ 
lieve any of plaintiff wife’s uncorrob~ 
orated testimony in divorce proceed¬ 
ing wherein she herself testified she 
had perjured herself on other occa¬ 
sions. 

Wis.—Grosberg v, Grosberg, 68 N.W. 
2d 726, 269 Wis. 166. 

24. D.C.—^Buford v. Buford, 166 F 
2d 667, 81 U.S.APP.D.C. 169. 


Minn.—Corpus Juris cited in Graml 
V. Graml, 238 N.W. 683, 184 Minn. 
324. 

S.C.— Corpus Jtizis Secundum cited 
in Brown v. Brown, 56 S.E.2d 330, 
335, 215 S.C. 602. 

Vt.—Castle V. Castle, 100 A.2d 574, 
118 Vt. 117—Whitcomb v. Whit¬ 
comb, 58 A.2d 814, 115 Vt. 331. 
Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 519. 

25. Cal.—^MacDonald v. MacDonald, 
102 P. 927, 155 C. 665, 25 L.R.A., 
N.S., 45. 

25.5 Conn.—Senderoff v. Senderoff, 
50 A.2d 422, 133 Conn. 300. 

25.10 Ky.—^Jones v. Jones, 246 S.W. 
2d 583—Maher v. Maher, 174 S.W. 
2d 289. 296 Ky. 263. 

Tex.—Black v. Black, Civ.App., 186 
S.W.2d 476. 

Txl Texas 

(1) A divorce may be granted on 
uncorroborated testimony of wife 
with respect to cruel treatment by 
husband. 

Tex.—^Black v. Black, supra. 

(2) It has been held, however that 
husband’s uncorroborated testimony 
which did not show wife’s conduct 
was willful and intended to injure 
him, or affected his health, as an in¬ 
nocent spouse, was insufficient to 
sustain allegation of wife's cruel 
treatment. 

Tex.—^Resendez v. Resendez, Civ. 
App., 282 S.W.2d 318. 

(3) Wife’s uncorroborated testi¬ 
mony with respect to physical vio¬ 
lence on part of husband was insuffi¬ 
cient to sustain a divorce decree. 
Tex.—Rocha v. Rocha, Civ.App., 186, 

S.W.2d 499. 

25.15 D.C.—Snyder v. Snyder, Mun. 
App., 134 A.2d 687—Benfer v. Ben- 
fer, Mun.App., 134 A.2d 681—How-, 
ard V. Howard, Mun.App., 134 A. 
2d 343—Schmidt v. Schmidt, Mun. 
App., 134 A.2d 111—Stevens v. 
Stevens, Mun.App., 134 A.2d 111— 
Schreiber v. Schreiber, Mun.App., 
134 A.2d 103. 

Ky.—^Jones v. Jones, 246 S.W.2d 683.. 
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; 25.20 D.C.—^Moore v. Moore, Mun. 
App., 136 A.2d 643—Henderson v. 
Henderson, Mun.App., 134 A.2d 581 
—^Weber v. Weber, Mun.App., 134 
A.2d 323. 

25.25 Vt.—Guibord v. Guibord, 44 
A.2d 158, 114 Vt. 278. 

Particular scrutiny 
In a divorce action, particular 
scrutiny of plaintiff’s uncorroborat¬ 
ed testimony should be made where 
defendant has not had an opportuni¬ 
ty to appear and testify. 

Tex.—Cohen v. Cohen, Civ.App., 194 
S.W.2d 273. 

Immoral conduct 

Husband’s uncorroborated testi¬ 
mony was not sufficiently full and 
satisfactory to sustain divorce for 
husband on ground of wife’s immor¬ 
al conduct, where wife was not pres¬ 
ent at trial. 

Tex.—Callender v. Callender, Civ. 
App., 167 S.W.2d 800. 

25.30 Conn.—^Babcock v. Babcock, 
167 A. 816, 117 Conn. 310. 

Ill.—^Dunivant v. Dunivant. 125 N.E. 

2d 836, 6 Ill.App.2d 481. 

Mich.—Thompson v. Thompson, 73 N. 

W.2d 860, 344 Mich. 386. 

Minn.—^Visneski v. Visneski, 17 N. 
W.2d 313, 219 Minn. 217. 

Ho collusion 

That defendant in divorce employs 
counsel and vigorously contests the 
suit by proper pleadings and evi¬ 
dence warrants conclusion that there 
is no collusion, authorizing relaxa¬ 
tion of the rule. 

Ariz.—^Lundy v. Lundy, 202 P. 809, 
23 Ariz. 213. 

25.35 D.C.—Schroeder v. Schroeder, 
Mun.App., 133 A.2d 470. 

Desertion 

In an uncontested action for ab¬ 
solute divorce alleging desertion, 
where plaintiff’s evidence tended to 
prove constructive desertion, corrob¬ 
oration of plaintiff’s testimony was 
not required. 

D.C.—Brett v. Brett, Mun.App., 133 
A.2d 927. 
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es;26 but there is authority to the contrary27 and 
mere absence of testimony on defendant’s part does 
not entitle plaintiff to a decree.28 

Ordinarily, affirmative defenses require corrobora- 
tion.28-5 While according to one view justification 
for desertion may be established by defendant’s un¬ 
corroborated testimony, 29 a contrary view has been 
taken.30 a counter matrimonial offense, pleaded in 
bar of a divorce suit, cannot be established by the 
uncorroborated evidence of defendant alone .21 Al¬ 
though failure of plaintiff to corroborate her evi¬ 
dence may result in denial of a divorce, failure of 
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defendant to impeach such uncorroborated testimony 
precludes him from obtaining a divorce under other 
evidence in the case .22 Rebuttal testimony is not 
required to be corroborated, the requirement being 
satisfied if there is sufficient corroboration of plain¬ 
tiff’s case in chief. 2 3 

Availability of corroborating evidence. The gen¬ 
eral rule requiring corroboration of a party’s testi¬ 
mony has been applied where it is reasonably prac¬ 
tical for the party to obtain corroborating evi¬ 
dence ;2 3-5 and it may apply even where it is diffi- 


26. Colo.—Sylvis V. Sylvis, 17 P. 
912, 11 Colo. 319. 

Pa.—Baker v. Baker, 46 A. 96. 195 
Pa. 407. 

19 C.J. p 134 note 31. 

Frank and explicit testimony 

In husband’s suit for divorce, 
where husband’s testimony was 
frank, explicit, and contained no in¬ 
herent improbabilities or inconsist¬ 
encies, and was nowhere contradicted 
or explained by wife, who did not 
appear, or by any other facts in 
record, and where there was no evi¬ 
dence of fraud or collusion on part 
of husband, his positive testimony, 
together with reasonable inference 
therefrom, was entitled to be fol¬ 
lowed. 

R.L—Santos v. Santos, 90 A.2d 771, 
80 R.I. 6. 

Testimony not necessarily accepted 
Failure of defendant to testify in 
rebuttal of plaintiff’s testimony con¬ 
cerning cruel and inhuman treatment 
does not require acceptance of such 
testimony as true. 

Minn.—^Pailes v. Pailes, 207 N.W. 
200, 166 Minn. 137. 

Tex.—^Wiedner v. Wiedner, Civ.App., 
231 S.W. 448. 

Vfo dnty to call children 
Where wife filed no answer to libel 
for divorce and no testimony was 
offered on her behalf, no duty rested 
on libelant to call his children to 
testify in corroboration of his testi¬ 
mony. 

Pa.—^Frantz v. Frantz, 3 A.2d 987, 
134 Pa.Super. 481. 

27. TTneorrohozated, admitted testi¬ 
mony 

(1) Divorces are not granted on 
the uncorroborated testimony of one 
party and admissions by the other of 
the truth of matters alleged as 
grounds therefor. 

Ark.—Stimmel v. Stimmel, 236 S.W. 
2d 969, 218 Ark. 293—Parnell v. 
Parnell, 204 S.W.2d 469, 211 Ark. 
1028—Allen v. Allen, 200 S.W.2d 
324, 211 Ark. 336—Settles v. Set¬ 
tles, 195 S.W.2d 69, 210 Ark. 242 
—Owen V. Owen, 184 S.W.2d 808, 
208 Ark. 23—Goodlett v. Goodlett, 
178 S.W.2d 666, 206 Ark. 1048— 


Scales V. Scales, 268 S.W. 9, 167 
Ark. 298—^Davis v. Davis, 259 S.W. 
751, 163 Ark. 263—^Pryor v. Pryor, 
235 S.W. 419, 151 Ark. 150. 

(2) In a suit by a wife for a di¬ 
vorce, her husband’s admission that 
he had absented himself from her 
for more than a year without sup¬ 
porting her, was not sufficient to 
corroborate her testimony that the 
desertion was without cause. 

Ark.—Read v. Read, 240 S.W. 410, 158 
Ark. 643. 

In New Jersey 

(1) Failure to testify has been 
held not corroboration. 

N.J.—^Foster v. Poster, 114 A. 333, 

93 N.J.Eq. 182—^Matthews v, Mat¬ 
thews, Ch., 107 A. 408 affirmed 108 
A. 926, 91 N.XBq. 426. 

(2) But the failure of defendant 
who was within easy access of the 
trial court to be present or repre¬ 
sented by counsel was noticed in an¬ 
other case as a slight corroborating 
factor. 

N.J.—Knibbs v. Knibbs, 121 A. 716, 

94 N.J.Bq. 147, 28 A.L.R. 1169. 

28. N.J,—^Brinkerhoff v. Brinker- 
hoff, 160 A. 679, 106 N.XBq. 331. 

Ex parte cases 

Practice of many trial judges of 
requiring in ex parte divorce cases 
that plaintiff’s testimony be corrobo¬ 
rated by two witnesses, one of whom 
is not related to plaintiff, in the ab¬ 
sence of unusual circumstances is a 
salutary procedure, but discretion 
so to proceed must be exercised rea¬ 
sonably. 

Conn.—^Mercer v. Mercer, 39 A.2d 
879, 131 Conn, 352. 

28.5 invalidity of marriage 
Tenn.—^Rutledge v. Rutledge, App., 
293 S.W.2d 21. 

29. Cal,—White v. White, 24 P. 996, 
86 C. 219, - 

Winkler v. Winkler, 129 P.2d 43, 
64 C.A.2d 398. 

30. Md.—^Roberts v. Roberts, 164 A. 
95, 160 Md. 613. 

31. N.J.—Smith v. Smith, 33 A.2d 
684, 21 N.XMisc. 273-^atman v. 
Jatman, 148 A. 8, 7 N,XMisc. 1101. 


Pa.—Campbell v. Campbell, 137 A.2d 
830, 185 Pa.Super. 474—^Isaacs v. 
Isaacs. 27 A.2d 531, 149 Pa.Super. 
608. 

Indignities 

In husband’s suit for divorce on 
ground of desertion, trial court 
should have granted husband a di¬ 
vorce and should not have granted 
wife’s cross complaint for support 
and maintenance, where wife’s tes¬ 
timony as to husband’s alleged indig¬ 
nities which she claimed were “rea¬ 
sonable cause” for her desertion of 
him, -was not corroborated. 

Ark.—^Ledwidge v. Ledwidge, 166 S. 
W'.2d 267, 204 Ark. 1032. 

32. Md.—Waltrick v. 'Waltrick, 182 
A. 339, 169 Md. 706. 

33. Cal.—Albert v. Albert, 20 P.2d 
116, 130 C.A. 465. 

33.5 Miss.—^Anderson v. Anderson, 
200 So. 726, 190 Miss. 508. 

Tenn.—Pulford v. Pulford, 4 S.W.2d 
350, 156 Tenn. 640. 

Greene v. Greene, App., 309 S.W. 
2d 403. 

Just requirement 

W'here corroborating evidence ap¬ 
pears to exist, justice may insist that 
it be furnished. 

R.I.—Saunders v. Saunders, 136 A. 
246. 

Failure to call available witness 

(1) Failure to call an available 
corroborating witness may impair 
the party’s credibility. 

D.a—^Fortune v. Fortune, MuruApp., 
138 A.2d 390. 

(2) In divorce action, where only 
witness in the case was the Tvif e, and 
other witnesses were available to 
substantiate her testimony but were 
not called, and inability of wife to 
produce such witnesses was explain¬ 
ed as to only one witness, and tes¬ 
timony of wife was of such nature 
that court found it unconvincing in 
absence of corroboration, court could 
not be deemed to have erred in de¬ 
nying wife a divorce, even though 
divorce could have been granted on 
her uncorroborated testimony. 

D.C.—Spraggins v. Spraggins, Mqn. 
App.. 137 A.2d 720. 
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cult to obtain the corroborating evidence.33-io it 
has been held, however, that an exception to the gen¬ 
eral rule as to the necessity of corroboration exists 
where in the nature of the testimony of plaintiff, or 
owing to isolation of the parties, no corroborating 
proof is reasonably possible,^^-!^ although in such 
circumstances complainant’s demeanor and testi¬ 
mony must be such as actually to convince the court 
clearly and conclusively that the asserted facts are 
true in all essential respects.33-20 

(b) Sufficiency 

There is no fixed rule as to the degree of corrobora¬ 
tion required of a party’s testimony, and each case is de¬ 
cided according to its own circumstances. The corrobo¬ 


rative evidence may consist of the testimony of witnesses 
or circumstantial evidence, and slight evidence may 
suffice in the absence of collusion. 

There is no definite rule as to the degree of cor¬ 
roboration required to support the testimony of a 
party as to his cause of action or defense, but each 
case must be decided according to its own facts and 
circumstances and the sufficiency of the corrob¬ 
orative evidence is a matter for the trial court to 
determine, in its discretion.34.6 Broadly speaking, 
the corroborating evidence must go to all the materi¬ 
al allegations of the complaint necessary to sustain 
a decree of divorce,35 that is, the corroboration must 
extend to every element necessary to justify the re¬ 
lief sought ;35.5 but the corroborating evidence need 


33.10 Kan.—^Tuley v. Tuley, 211 P. 

2d 95.168 Kan. 106. 

Md.—Jones v. Jones, 46 A.2d 617, 186 
Md. 312. 

33.15 Miss.—Chambers v. Chambers, 
56 So.2d 33, 213 Miss. 71—Ander¬ 
son V. Anderson, 200 So. 726, 190 
Miss. 508. 

33.20 Miss.—Anderson v. Anderson, 
supra. 

Plaintiff’s testimony held insufficient 
Miss.—Chambers v. Chambers, 56 So. 
2d 33, 213 Miss. 71. 

34. Cal.—Steele v. Steele, 282 P.2d 

171, 132 C.A.2d 301. 

D.C.—Corpus Jtirls Secundum cited 
in Schroeder v. Schroeder, Mun. 
App., 133 A.2d 470, 473. 

Fla.— Corpus Juris Secundum cited 
in Martin v. Martin, 66 So.2d 268, 
274. 

Martin v. Martin, 102 So.2d 837. 
Idaho.—Bess v. Bess, 72 P.2d 285, 58 
Idaho 259—Stephens v. Stephens, 
24 P.2d 52, 53 Idaho 427—Reubel- 
mann v. Reubelmann, 220 P. 404, 
38 Idaho 159. 

Md.—Corpus Juris cited in Jacobs v. 

Jacobs, 185 A. 109, 170 Md. 405. 
Keb.—Shomaker v. Shomaker, 88 K 
W.2d 221, 166 Neb. 164—Work¬ 
man V. Workman, 83 N.W,2d 368, 
164 Neb. 642—Sewell v. Sewell, 69 
N.W.2d 549, 160 Neb. 173—Kidder 

V. Kidder, 68 N.W.2d 279, 159 Neb. 
656—Schlueter v. Schlueter, 62 N. 

W. 2d 871, 158 Neb. 233—Schwart- 
ing V. Schwarting, 62 N.W.2d 315, 
158 Neb. 99—Wakefield v. Wake¬ 
field, 61 N.W.2d 208, 157 Neb. 611 
—^Roberts v. Roberts, 59 N.W.2d 
175, 157 Neb. 163—Bines v. Bines, 
68 N.W.2d 605, 167 Neb. 20—Park¬ 
er V. Parker, 51 N.W.2d 763, 155 
Neb. 325, 626—^Hodges v. Hodges, 
47 N.W.2d 361, 164 Neb. 178—Pet¬ 
erson V. Peterson, 46 N.W.2d 126, 
153 Neb. 727—Strasser v. Strasser, 
44 N.W.2d 508, 153 Neb. 288—Krog¬ 
er V. Kroger, 44 N.W.2d 476, 153 
Neb. 265—Sell v. Sell, 29 N.W.2d 
877, 148 Neb. 859—Green v. Green, 

’26 N.W.2d 299, 148 Neb. 19—Brown 
V. Brown, 22 N.W.24 148, 146 Neb. 


908—^Johnsen v. Johnsen, 12 N.W. 
2d 837, 144 Neb. 208—Felton v. 
Felton, 268 N.W. 341, 131 Neb. 488. 
S.C.—Corpus Juris Secundum quoted 
in Frazier v. Frazier, 89 S.B.2d 225, 
234, 228 S.C. 149—Corpus Juris 
Secundum quoted in Brown v. 
Brown, 56 S.E.2d 330, 336, 215 S.C. 
602, 15 A.Li.R.2d 163. 

Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659—^Forbes v. Forbes, 29 
S.E.2d 829. 182 Va. 636. 

19 C.J. p 134 note 33. 

’’Corroborative evidence” is that 
which, when added to the original 
evidence, makes it stronger and more 
credible. 

Md.—Bowersox v. Bowersox, 146 A. 
266, 267, 157 Md. 476, 65 A.L..R. 
165. 

”To corroborate” 

With respect to divorce, to “cor¬ 
roborate” means to strengthen, to 
make more certain, to add weight or 
credibility. 

N.J.—Streader v. Streader, 87 A.2d 
338, 18 N.J.Super. 433. 

’’Other evidence” 

Under statute providing that di¬ 
vorce shall not be granted on testi¬ 
mony or admissions of a party un¬ 
less corroborated by “other evi¬ 
dence,” the phrase “other evidence” 
does not mean evidence aside from 
that of the husband or wife, but 
means other evidence than the testi¬ 
mony or admissions of the party tes¬ 
tifying to or admitting some ma¬ 
terial fact, any competent evidence 
testified to by any witness qualified 
to testify, whether direct or circum¬ 
stantial, evidence from another 
source, but not necessarily of a dif¬ 
ferent kind or quality. 

Ariz.—Lundy v. Lundy, 202 P. 809, 
23 Ariz. 213. 

Effect of coudouatiou 

(1) To operate as revivor of orig¬ 
inal ground for divorce which has 
been condoned, testimony of subse¬ 
quent offense need not have same de¬ 
gree of corroboration as is required 
for testimony of original grounds. 
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Iowa.—^Duwe v. Duwe, 72 N.W.2d 501, 
246 Iowa 1336. 

(2) Where condonation stood as an 
Q>8rreed fact at trisJ of divorce ac¬ 
tion, such condonation should be re¬ 
garded as continuing until a finding 
was made that condonation was re¬ 
voked, and unless condonation was 
revoked, evidence concerning assert¬ 
ed acts of cruelty occurring prior to 
condonation was inadmissible for 
purpose of corroborating asserted 
acts of cruelty after condonation. 
Cal.—^Hamburger v. Hamburger, 141 
P.2d 463, 60 C.A.2d 530. 

3^5 Ariz.—Sessum v. Sessum, 160 
P.2d 330, 63 Ariz. 156. 

Cal.—Steele v. Steele, 282 P.2d 171, 
132 C.A.2d 301—Griffith v. Griffith, 
277 P.2d 850, 129 C.A.2d 803—Price 
V. Price, 163 P.2d 601, 71 C.A.2d 
734. 

Question of fact 

Existence of corroboration of ma¬ 
terial facts given in evidence by wife 
in divorce suit is question of fact. 
Cal.—Dowd V. Dowd, 245 P.2d 339, 
111 C.A.2d 760. 

Discretion held not abased 
Mo.—^Lowe V. Lowe, App., 229 S.W. 
2d 7. 

35. Ariz.—^Hemphill v. Hemphill, 
324 P.2d 225, 84 Ariz. 96—In re 
Sweeney, 73 P.2d 1349, 61 Ariz. 9. 
Kan.—^Kelso v. Kelso, 324 P.2d 166, 
182 Kan. 665. 

Md-—Johnson v. Johnson, 196 A. 120, 
173 Md. 692—Jacobs v. Jacobs, 185 

A. 109, 170 Md. 406. 

Ohio.—^Brown v. Brown, App., 76 N. 

B. 2d 730. 

S.C.—Cosrpus Juris Secundum, quoted 
in Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149—Corpus Jtiris 
Secundum quoted in Brown v. 
Brown, 56 S.E.2d 330, 336, 216 S.C. 
502, 15 A.L.R.2d 163. 

Corroboration of evidence as to resi¬ 
dence or domicile see infra § 138. 

35.5 Md.—^Hodges V. Hodges, 131 A. 
2d 703, 213 Md. 322—Kelsey v. Kel¬ 
sey, 46 A.2d 627, 186 Md. 324. 
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not in itself be sufficient to warrant that relief.^e 

It is settled that complainant’s testimony is not re¬ 
quired to be corroborated in every particular, but it 
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is enough if corroborated as to material and con¬ 
trolling facts,57 or if the corroboration lends sub¬ 
stantial support to complainant’s testimony as to 


N.J.—^Pfeiffer v. Pfeiffer, 61 A.2d 736, 
1 N.J. 55. 

Kirk V. Kirk, 120 A.2d 854, 39 
N.J.Super. 341—Crowell v. Crowell, 
110 A.2d 57, 33 N.J.Super. 272— 
Streader v. Streader, 87 A.2d 338, 
18 N.J.Super. 433. 

Stutz V. Stutz, 51 A.2d 432, 139 
N.J.Eq. 385—^Munger v. Munger, 21 
A.2d 784, 130 N.J.Eq. 279—Cusick 

V. Cusick, 18 A.2d 292, 129 N.J.Eq. 
82—^Howes v. Howes, 4 A.2d 282, 
125 N.J.Eq. 272—^Buckley v. Buck- 
ley, 124 A. 605, 95 N.J.Eq. 783, af¬ 
firmed by equally divided court 
124 A. 608, 95 N.J.Eq. 783—Gar¬ 
rett V. Garrett, 98 A. 848, 86 N.J. 
Eq. 293. 

ControllinsT facts 

(1) In divorce suit, while corrobo¬ 
ration is not required as to every 
detail, there must be support of ma¬ 
terial and controlling facts. 

Md.—^Davey v. Davey, 96 A.2d 606, 
202 Md. 428. 

(2) Generally, where a particular 
fact is vital to complainant’s case, 
some evidence thereof, in addition to 
complainant’s testimony, is required 
in order to constitute sufficient cor¬ 
roboration. 

Ark.—Gabler v. Gabler, 190 S.W.2d 
976, 209 Ark. 459. 

Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659. 

Grounds of divorce 

(1) Under statute prohibiting di¬ 
vorce on the uncorroborated testi¬ 
mony of either husband or wife or 
both of them, corroborating evidence 
necessary to authorize divorce must 
pertain to the grounds on which di¬ 
vorce is sought. 

Kan.—Walton v. Walton, 202 P.2d 
197, 166 Kan. 391. 

(2) Hule that where an essential 
fact necessary for divorce is diffi¬ 
cult of proof, corroboration of that 
fact may in some cases be sufficient 
although weak, does not preclude the 
necessity for testimony which cor¬ 
roborates or tends to corroborate es¬ 
sential ground for divorce. 

Kan.—Walton v. Walton, supra. 

The three essentially requisite 
things which must not only be prov¬ 
ed but corroborated are marriage, 
residence, and cause of action. 

N.J.—^Lasker v. Lasker, 110 A. 27, 91 
N.J.Eq. 352. 

36. Iowa.—^Bouska v. Bouska, 86 N. 

W. 2d 884—^Duwe v. Duwe, 72 N. 
W.2d 501, 246 Iowa 1336—^Brannen 
v. Brannen, 21 N.W.2d 469, 237 
Iowa 188—Klepper v. Klepper, 16 
N.W.2d 213, 234 Iowa 1138—Low v. 
Low, 7 N.W.2d 367, 232 Iowa 1114. 


Kan.—Hoppe v. Hoppe, 312 P.2d 215, 

181 Kan. 428. 

Md.—Kelsey v. Kelsey, 46 A.2d 627, 
186 Md. 324—Jacobs v. Jacobs, 185 
A. 109, 170 Md. 405—^Porter v. Por¬ 
ter, 177 A. 464. 168 Md. 296. 

Miss.— Corpus Juris cited in Ander¬ 
son V. Anderson, 200 So. 726, 728, 
190 Miss. 508. 

N.T.—Lake v. Lake, 60 N.Y.S.2d 105. 
S.C.— Corpus Jhris Secundum quoted 
in Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149— Corpus Juris 
Secundum quoted in Brown v. 
Brown, 66 S.E.2d 330, 335, 215 S.C. 
502, 15 A,L.R,2d 163. 

Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659. 

Confirmation is not required, since 
confirmation removes all doubt while 
corroboration only gives more 
strength than was had before. 

Tex.—Liddell v. Liddell, Civ.App., 29 
S.W.2d 868. 

Va.—Forbes v. Forbes, 29 S.E.2d 829, 

182 Va. 636—^Martin v. Martin, 184 
S.E. 220, 166 Va. 109. 

Absolute corroboration 
The statute does not require abso¬ 
lute corroboration in divorce case, 
and where there is no question of 
collusion, the statute may be liberal¬ 
ly applied. 

Minn.—Albertson v. Albertson, 67 N. 
W,2d 463, 243 Minn. 212. 

37. Ark.—^Morgan v. Morgan, 148 S. 

W.2d 1078, 202 Ark. 76. 

Cal.—^Bastjan v, Bastjan, 12 P.2d 627, 
215 C. 662—Percy v. Percy, 207 P. 
369,188 C. 765. 

Griffith v. Griffith, 277 P.2d 860, 
129 C.A.2d 803—Slavich v. Slavich, 
239 P.2d 100, 100 CA..2d 451— 
Price V. Price, 163 P.2d 501, 71 C. 
A.2d 734—Winkler v. Winkler, 129 
P.2d 43, 54 C.A.2d 398—Van Ness v. 
Van Ness, 89 P.2d 166, 32 C.A.2d 
66—Gleason v. Gleason, 56 P.2d 973, 
13 C.A.2d 231—^Leavitt v. Leavitt, 
24 P.2d 910, 134 C.A. 145—Keller 
V. Keller, 22 P.2d 798, 132 C.A. 
343—Wilson v. Wilson, 13 P.2d 376, 
124 C,A. 655—Hill v. Hill, 289 
P. 227, 106 C.A. 309— Corpus Juris 
dted in Hawkins v. Hawkins, 286 
P. 747, 748, 104 CJl. 608—Thoele 
V. Thoele, 282 P. 1001, 102 C.A. 
387—^Hansen v. Hansen, 261 P. 503, 
86 C.A. 744—^Keefer v. Keefer, 259 
P. 453, 86 C.A. 372—Wallace v. 
Clothier, 247 P. 260, 77 C.A. 556— 
Crum V. Crum, 207 P. 506, 57 C.A. 
539. 

Fla.—Chisholm v. Chisholm, 126 So. 
694, 98 Fla. 1196. 

Martin v. Martin, App., 102 So. 
2d 837. 


Iowa.—Bouska v. Bouska, 86 N.W.2d 
SS4—^Lamp v. Lamp, 60 N.W.2d 
844, 245 Iowa 52—Sullivan v. Sulli¬ 
van, 56 N.W.2d 910, 244 Iowa 838 
—^Ernest v. Ernest, 55 N.W.2d 192, 
243 Iowa 249—Levis v. Levis, 52 
N.W.2d 509, 243 Iowa 574—Bran¬ 
nen V. Brannen. 21 N.W.2d 459, 237 
Iowa 188—^Littleton v. Littleton, 10 
N.W.2d 57, 233 Iowa 1020—^Low v. 
Low, 7 N.W.2d 367, 232 Iowa 1114 
—^Davis V. Davis, 292 N.W. 804, 
224 Iowa 764—Courtney v. Court¬ 
ney, 243 N.W. 510, 214 Iowa 721— 
Bohlmann v. Bohlmann, 240 N.W. 
693. 

Kan.—Kelso v. Kelso, 324 P.2d 165, 
182 Kan. 665—^Hoppe v. Hoppe, 312 
P.2d 215, 181 Kan. 428. 

Md.—Davey v. Davey, 96 A.2d 606, 
202 Md. 428—Hahn v. Hahn, 64 A. 
2d 739, 192 Md. 561—^Kelsey v. Kel¬ 
sey. 46 A.2d 627. 186 Md. 324— 
Hockman v. Hockman, 41 A.2d 510, 
184 Md. 473—Corpus Juris cited in 
Johnson v. Johnson, 196 A. 120, 
121, 173 Md. 692—Corpus Juris cit¬ 
ed in Jacobs v. Jacobs, 185 A. 109, 
111, 170 Md. 405. 

Mich.—^Hollway v. Hollway, 73 N.W. 
2d 833, 344 Mich. 304. 

Minn.—Gerber v. Gerber, 64 N.W.2d 
779, 241 Minn. 346—^Louden v. Lou¬ 
den, 22 N.W.2d 164, 221 Minn. 
338—Visneski v. Visneski, 17 N.W. 
2d 313, 219 Minn. 217—Gerard v. 
Gerard, 13 N.W.2d 606, 216 Minn. 
543—^Locksted v. Locksted, 296 N. 
W. 402. 208 Minn. 551. 

N.J.—Chamberlain v. Chamberlain, 
189 A. 50, 121 N.J.Bq. 234—Burke 
V. Burke, 166 A. 140, 113 N.J.Eq. 
77—^Feybusch v. Feybusch, 160 A. 
386, 110 N.J.Eq. 358—Coe v. Coe. 
127 A. 39, 97 N.J.Eq. 57. affirmed 
131 A. 922, 99 N.J.Bq. 422—Wines 
V. Wines, 127 A. 28, 97 N.J.Bq. 55— 
Alt V. Alt, 122 A. 607, 95 N.J.Eq. 
90. 

Young V. Young, Ch., 126 A. 467. 

Ohio.—Slusser v. Slusser, App., 121 
N.E.2d 317—Geiger v. Geiger, 72 N. 
B.2d 766, 80 Ohio App. 161—Groff 
V. Groff. 169 N.E. 39, 33 Ohio App. 
309. 

S.C.—Corpus Juris Secundum quoted 
in Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149—Corpus Juris S&. 
cundum quoted in Brown v. Brown, 
56 S.E.2d 330, 335, 215 S.C. 502, 15 
A.L.R.2d 163. 

Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659—^Forbes v. Forbes, 29 
S.E.2d 829, 182 Va. 636. 

W.Va.—Smith v. Smith. 24 S.E.2d 902, 
125 W.Va. 489—White v. White, 
146 S.E. 720, 106 W.Va. 680. 
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the controlling facts,^7.5 or if the corroborating 
evidence tends in some degree to confirm the allega¬ 
tions relied on for a divorce.^7.10 5o where a di¬ 
vorce is sought on the ground of cruelty, all the 
acts of cruelty testified to by the complaining spouse 
need not be corroborated,^7.15 and it is sufficient that 


there be corroboration of a single act of cruelty,37.20 
or that the corroborative testimony bear witness 
enough to satisfy the court that plaintiff’s testimony 
as a whole is credible and worthy of belief.37.25 

Ordinarily, no particular form or t 3 rpe of corrobo¬ 
ration is necessary.37.30 xhe corroboration need 


Wis.—^Lemer v. Lerner, 31 N.W.2d 
208, 252 Wis. 87. 

19 C.J. p 134 note 34. 

“Only those facts necessary to the 
judgment must be supported.” 

Va.—Martin v. Martin, 184 S.E. 220, 
223, 166 Va. 109. 

Compliance with statute 

Under statute providing that di¬ 
vorce decree shall not be granted on 
the uncorroborated testimony of the 
parties, direct testimony of other 
witnesses to every act testified to by 
claimant need not be produced, and 
corroboration is sufficient if a consid¬ 
erable number of important and ma¬ 
terial facts are established by other 
witnesses or there is other evidence, 
circumstantial or direct, which 
strongly tends to support and con¬ 
firm testimony of complainant. 

W.Va.—^Finnegan v. Finnegan, 58 S. 
E.2d 594, 134 W.Va. 94. 

Absence of oohabitatiou 

In suit by husband for divorce, 
on ground of separation of three 
years, wherein there was evidence 
that husband and wife had not lived 
together during three year period, 
and wherein there was no suggestion 
of any collusion between the parties, 
positive corroboration, which pre¬ 
cluded possibility that parties may 
have cohabited on some one specific 
occasion during the three-year period, 
was not required. 

Ark.—Gardner v. Gardner, 286 S.W.2d 
23, 225 Ark. 828. 

37.5 Cal.—^Julson v. Julson, 243 P. 
2d 558, 110 C.A.2d 797—McFall v. 
McFall, 136 P.2d 580, 58 C.A.2d 208. 
Md.—^Hahn v. Hahn, 64 A.2d 739, 192 
Md. 561—^Kelsey v. Kelsey, 46 A.2d 
627, 186 Md. 324—Hockman v. 
Hockman, 41 A.2d 610, 184 Md. 473. 

Other statements of rule 

(1) The corroborating evidence re¬ 
quired by statute in a divorce action 
need not confirm each Item of plain¬ 
tiffs testimony, but is sufficient if 
it tends, in a degree sufficient to 
satisfy an impartial and reasonable 
mind, to establish as a whole the 
truth of plaintiffs material testimo¬ 
ny. 

Minn.—Gerber v. CJerber, 64 N.W.2d 
779, 241 Minn. 346—Wilson v. Wil¬ 
son, 38 N.W.2d 164, 229 Minn. 126—* 
Louden V. Louden, 22 N.W.2d 164, 
221 Minn. 338—Visneski v. Visnes- 
ki, 17 N.W.2d 313, 219 Minn. 217— 
Gerard v. Gerard, 13 N.W.2d 606; 
216 Minn. ‘543. — • . 


(2) Categorical corroboration is not 
required but It is only necessary that 
there be some evidence in addition 
to that of plaintiff which leads the 
impartial and reasonable mind to be¬ 
lieve material testimony of plaintiff. 
Arlz.—Sessum v. Sessum, 160 P.2d 

330, 63 Ariz. 155. 

(3) Evidence is sufficient to cor¬ 
roborate complainant in divorce suit 
if it proves such substantial facts 
and circumstances as will engender 
in a sound and prudently cautious 
, mind a confident conclusion that 
complainant’s testimony is true in all 
essential particulars and is not the 
exaggerated product of wishful men- 

I tal processes often presented in di¬ 
vorce cases. 

Miss.—Anderson v. Anderson, 200 So. 
726, 190 Miss. 508. 

(4) The rule requiring corrobora¬ 
tion of petitioner seeking divorce only 
requires that belief in truthfulness 
of petitioner’s testimony must find 
support in testimony of others, or 
in surrounding circumstances, and 
not that each act alleged should 
have direct corroboration. 

N.J.—Torn V. Tom, 49 A.2d 136, 138 

N. J.Eq. 608. 

Sesertion. 

In husband’s suit for divorce on 
ground of desertion, where husband’s 
testimony that wife left him was 
corroborated, although there was no 
corroboration of testimony as to the 
reason why the wife left, motion to 
dismiss the petition at the conclu¬ 
sion of the husband’s evidence on 
ground that plaintiff’s evidence did 
not make out a “prima facie case” 
and that husband’s testimony was 
not corroborated was properly denied. 
R-7-—^Barber v. Barber, 17 A.2d 28, 
66 R.I. 29. 

37.10 Minn.—^Locksted v. Locksted, 
296 N.W. 402, 208 Minn. 651. 

37.15 Cal.—Waltz v. Waltz, 310 P. 
2d 695, 160 C.A.2d 731—Bradley v. 
Bradley, 210 P.2d 687, 94 C.A.2d 
310, rehearing denied 211 P.2d 638, 
94 C.A.2d 310—Tompkins v..Tomp¬ 
kins, 187 P.2d 840, 83 C.A2d 71— 
Serns v. Serns, 161 P.2d 417, 70 

O. A.2d 627—^Ungemach v. Unge- 
mach, 142 P.2d 99, 61 C.A.2d 29. 

Iowa.—^Brown v. Brown, 82 N.W.2d 
661—^Duwe V. Duwe, 72 N.W.2d 501, 
246 Iowa 1336—^Klepper v. Klepper, 
16 N.W.2d 213, 234 Iowa 1138. 

Kan.—^Reiter v. Reiter, 176 P.2d 260, 
162 Kan. 276. 


N.J.—Martinique v. Martinique, 141 
A.2d 562, 50 N.J.Super. 210. 
Successive acts of iU-treatment 

(1) Where the cruelty complained 
of in a divorce action consists of suc¬ 
cessive acts of ill-treatment, it is 
not necessary that there be direct 
testimony of other witnesses to ev¬ 
ery act sworn to by the complaining 
party. 

Cal.—^Keener v. Keener, 116 P.2d 1 
18 C.2d 445. 

McFall V. McFall, 136 P.2d 680 
58 C.A2d 208. 

W.Va.—^Hurley v. Hurley, 34 S.B 2d 
466, 127 W.Va. 744. 

(2) There is no requirement in the 
law that, where acts of cruelty occur 
and the injured spouse is willing 
to try to make the marriage last and 
the acts continue, such later acts 
must be corroborated. 

Cal.—McGann v. McGann, 186 P.2d 
424, 82 C.A.2d 382. 

37.20 Cal.—^Bixby v. Bixby, 261 P.2d 
286, 120 C.A.2d 496—^Abrams v. Ab¬ 
rams, 259 P.2d 700, 119 C.A.2d 327 
—Krull V. Krull, 233 P.2d 13, 105 
C.A.2d 66—^La Vigne v. La Vigne, 
216 P.2d 75, 96 C.A.2d 631—Mc¬ 
Gann V. McGann, 186 P.2d 424 82 
C.A.2d 382. 

37.25 N.J.—^Martinique v. Martin¬ 
ique, 141 A.2d 662, 50 N.J.Super. 
210 . 

Other statements of rule 

(1) Corroboration of testimony of 
plaintiff in divorce action charging 
defendant with cruelty is sufficient if 
it goes to some of the accusations 
which, if established, would justify 
a finding of cruelty, or otherwise 
lends substantial support to testimo¬ 
ny of plaintiff. 

Cal.—Julson v. Julson, 243 P.2d 658, 

110 C.A.2d 797. 

(2) If a general course of action 
is shown and is in part corroborated, 
this is sufficient to justify granting 
of decree of divorce for cruelty. 
Iowa.—Carpenter v. Carpenter, 80 N. 

W.2d 323, 248 Iowa 202. 

37,30 Neb.—Strasser v. Strasser, 44 
N.W.2d 508, 153 Neb. 288. 

S.C.—Corpus Juris Secuudmu quoted 

111 Brown v. Brown, 56 S.B.2d 330, 

■ 336, 216 S.C. 602, 15 A.L.R.2d 163. 

Parol or documeutary evidence 
Under the statutory provisions 
that a divorce or a judgment for ali¬ 
mony may not be granted on the tes¬ 
timony or admissions of a party, un- 
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not necessarily be the testimony of witnesses, but it 
may be found from the surrounding facts and cir¬ 
cumstances adequately established,37.35 as shown by 
the expressions and conduct of defendant ;27.40 and 
written communications may be relied on as corrob- 
oration.37.45 So complainant’s testimony may be 
sufficiently corroborated by testimony of other wit- 
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nesses to acts other than those specifically alleged 
which tend to prove those that are, especially where 
none of the charges are denied.38 As otherwise ex¬ 
pressed, a party’s testimony may be sufficiently cor¬ 
roborated either by direct or by circumstantial evi- 
dence.33 


supported by other evidence, the oth¬ 
er evidence may be either parol or 
documentary, or both. 

Ohio.—^Lesh v. Lesh, 37 N.E.2d 383, 
138 Ohio St. 492. 

37.35 Md.—^Benton v. Benton, 79 A. 

2d 146, 197 Md. 373. 

Minn.—^Visneskl v. Visneski, 17 N.W. 

2d 313, 219 Minn. 217. 

N.J.—^Pfeiffer v. Pfeiffer, 61 A.2d 736, 
1 N.J. 55. 

Gilbert v. Gilbert, 94 A2d 863, 
24 N.J.Super. 473—Streader v. 
Streader, 87 A.2d 338, 18 N.J.Super. 
433—Sabia v. Sabia, 84 A2d 559, 
16 N.J.Super. 273. 

Va.—Graves v. Graves, 70 S.E.2d 339, 
193 Va. 659—^Forbes v. Forbes, 29 
S.E.2d 829, 182 Va. 636. 

Best evidence 

In wife's action for divorce on 
ground of desertion, testimony of 
wife's relatives and neighbors, with 
whom and near whom wife lived 
from time of separation from hus¬ 
band who allegedly deserted wife, 
would be the “best evidence" to cor¬ 
roborate the alleged fact that the 
husband never resumed marital rela¬ 
tions with the wife. 

N.J.—Cusick V. Cusick, 18 A.2d 292, 
129 N.J.Eq. 82. 

CircuinstaiLces of separation 
In husband’s cross action for di¬ 
vorce on ground of desertion, circum¬ 
stances of sparation and period of 
time parties lived apart as disclosed 
by wife could be taken into consid¬ 
eration as corroborative of husband's 
statements. 

Cal.—^Ruggles v. Buggies, 276 P.2d 
42, 43 C.A.2d 647. 

37.40 N.J.—Pfeiffer v. Pfeiffer, 61 
A.2d 736, 1 N.J. 66. 

37.45 Ark.—^Morgan v. Morgan, 148 
S.W.2d 1078, 202 Ark. 76. 

N.J.—^Pfeiffer v. Pfeiffer, 61 A. 2d 736, 
1 N.J. 65. 

Acts of cruelty 

(1) Where wife in divorce action 
testified that her husband accused 
her of infidelity, and that he had 
applied to her vile and abusive epi¬ 
thets, letters written by the husband 
to the wife, in which he applied to 
her abusive names, and in which he 
stated he was practically convinced 
that he was not the father of her 
unborn child, are not merely ad¬ 
missions on the part of the hus¬ 
band, but constitute acts of cruelty 
and afford corroboration of her testi¬ 
mony. 


Idaho.—Rogers v. Rogers, 208 P. 234, 
35 Idaho 645. 

(2) Wife's letter to husband show¬ 
ing they had recently quarreled and 
stating that she would no longer 
live with him and wished a com¬ 
plete separation and a division of 
their property was sufficient “cor¬ 
roboration" of husband’s testimony as 
to cruel and inhuman treatment as 
ground for divorce. 

Wis.—^Hirchert v. Hirchert, 11 N.W. 
2d 157, 243 Wis. 519. 

(3) In wife’s contested action for 
divorce on grounds of extreme cruel¬ 
ty, wife’s testimony that husband 
told her he was in love with an¬ 
other woman was sufficiently cor¬ 
roborated by note admittedly signed 
by husband and by wife's witness 
testifying that he knew about hus¬ 
band and woman in another city 
and saw him with her on street and 
at her home on several occasions. 
Cal.—Cairo v. Cairo, 197 P.2d 208, 

87 C.A.2d 668. 

(4) It has been held, however, that 
letters written by wife to husband's 
sister complaining of husband’s con¬ 
duct with various women could not 
be used as corroboration of hus¬ 
band's testimony that wife's objec¬ 
tions to his conduct with opposite 
sex inflicted grievous mental an¬ 
guish on him. 

Cal.—^Truax v, Truax, 145 P.2d 88, 62 
C.A2d 441. 

38. Idaho.—^Reubelmann v. Reubel- 
mann, 220 P. 404, 38 Idaho 159. 

Minn.—^Westphal v. Westphal, 83 N. 
W. 988, 81 Minn. 242. 

39. Cal.— Jones v. Jones, 286 P.2d 
908, 135 C.A.2d 62—Steele v. Steele, 
282 P.2d 171, 132 CA.2d 301— 
Thoele v. Thoele, 282 P. 1001, 102 
C.A. 387. 

Iowa.—Sullivan v. Sullivan, 56 N.W. 
2d 910, 244 Iowa 838—^Brannen v. 
Brannen, 21 N.W.2d 469, 237 Iowa 
188—^Klepper v. Klepper, 16 N.W.2d 
213, 234 Iowa 1138—^Low v. Low, 
7 N.W.2d 367, 232 Iowa 1114— 
Davis V. Davis, 292 N.W. 804, 228 
Iowa 764—Courtney v. Courtney, 
243 N.W. 510, 214 Iowa 721—Walk¬ 
er V. Walker, 217 N.W. 883, 205 
Iowa 395—^Hines v. Hines, 185 N. 
W. 91, 192 Iowa 569. 

Kan.—^Kelso v. Kelso, 324 P.2d 165, 
182 Kan. 665—^Hoppe v. Hoppe, 312 
P.2d 215, 181 Kan. 428—Tuley v. 
Tuley, 211 P.2d 95, 168 Kan. 106. 
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Minn.—Corpus Juris cited iu Gram! 
V. Graml, 238 N.W. 683, 1S4 Minn. 
324. 

N.J.—Chamberlain v. Chamberlain, 
189 A. 50, 121 N.J.Eq. 234—Beck¬ 
er V. Becker, 166 A 489, 113 N.J. 
Eq. 286—Burke v. Burke. 166 A 
140, 113 N.J.Bq. 77—Feybusch v. 
Feybusch. 160 A 386, 110 N.J.Eq. 
358—^Restaino v. Restaino, 160 A 
345, 110 N.J.Eq. 563—Mayerson v. 
Mayerson, 151 A 855, 107 N.J.Eq. 
63—Vogt V. Vogt, 148 A. 618. 105 
N.J.Eq. 566—Swartz v. Swartz, 147 
A 330, 105 NJ.Eq. 168—Haskell 
V. Haskell. 131 A 876, 99 N.J.Eq. 
399—^Wines v. Wines, 127 A. 28, 
97 N.J.Eq. 55—Knibbs v. Knibbs, 
121 A 715, 94 N.J.Eq. 147, 28 A 
L.R. 1159—Orcutt v. Orcutt, 119 
A. 377, 94 NJ.Eq. 303—Meek v. 
Meek, 112 A. 409, 92 N.J.Eq. 23— 
Lasker v. Lasker, 110 A. 27, 91 
N.J.Eq. 352—Carsten v. Carsten, 
107 A. 45, 90 N.J.Eq. 181—Bolmer 
V. Edsall, 106 A. 646, 90 NJ.Eq. 
299—Rogers v. Rogers. 104 A. 32, 
89 N.J.Eq. 1. 

S.C.—Corpus Juris Secundum quoted 
in Frazier v. Frazier, 89 S.E.2d 225, 
234, 228 S.C. 149—Corpus Juris 
Secundum quoted in Brown v. 
Brown, 56 S.E.2d 330, 335, 215 S.C. 
502, 15 A.L.R.2d 163. 

Va.—^Martin v. Martin, 184 S.E. 220, 
166 Va. 109. 

19 C.J. p 134 note 36. 

Change in physical condition 
Failure in health by wife and 
marked loss of weight during mar^ 
ried life, unaccounted for except by 
treatment of husband, with improve¬ 
ment in health and gain of weight 
after separation from husband, all 
as shown by testimony other than 
that of wife, could serve as corrobo¬ 
ration of wife’s evidence in divorce 
action. 

Iowa.—^Bouska v. Bouska, 86 N.W.2d 
884. 

Appearance of plaintiff 
Wife’s testimony as to mental 
cruelty of husband as ground for 
divorce was sufficiently corroborated 
by evidence that day after husband 
allegedly told her he wanted a divorce 
wife was crying and appeared to be 
upset and frustrated. 

Cal.—Waltz V. Waltz, 310 P.2d 695, 
150 C.A2d 731. 

Acts prior to reconciliation 
La.—Schoeffner v. Schoeffner, 106 So. 
18,158 La. 933. 
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The doctrine that corroboration need not be by requiring corroboration is relaxed,^ and slight 
witnesses to every fact, but that if sufficient corrobo- corroborative evidence may suffice.^i On the other 

ration exists as to certain facts the testimony may be hand, where the circumstances show a possibility 

accepted throughout, is designed to relieve petitioner of collusion, the degree of corroboration required 

from defeat for want of corroboration of facts rises proportionately-^^-® 

which it is impossible to obtain, but not to permit 

him to withhold the best evidence of facts necessary The evidence offered in corroboration must have 
to be proved in order to grant a divorce where proof some force and substance^^ and evidence which is 
thereof is obtainable.^® inadmissible under the settled rules of law is not 

The sufficiency of corroboration should be deter- sufficient;^^ but if an essential fact in a divorce 
mined in the light of the purpose of the require- difficult of proof, the corroboration may be 

ment for corroboration, which is the prevention of sufficient, although weak.^^-® According to some au- 

collusion,^®-® and in the absence of collusion or dan- thority, the manner in which the trial is conducted 

ger thereof, as in genuinely contested cases, the rule may be considered as corroborative evidence,^3.io 


40. N.J.—^Amond v. Amend, 35 A.2d 
679, 134 N.J.Eq. 427—Lasker v. 
Lasker, 110 A. 27, 91 N.J.Eq. 352. 

40.5 Cal.—Dowd v. Dowd, 245 P.2d 
339, 111 C.A.2d 760. 

40.10 Cal.—^Waltz v. Waltz, 310 P.2d 
695, 150 C.A.2d 731. 

Minn.—^Wilson v. Wilson, 38 N.W.2d 
154, 229 Minn. 126. 

JMibBxamy 

The purpose of the statute pro¬ 
viding: that divorces shall not be 
granted on the sole confessions, ad¬ 
missions, or testimony of the parties, 
either in or out of court, is to pre¬ 
vent collusion, and hence where the 
divorce is fervently contested, great¬ 
er liberality is justified. 

Minn.—^Locksted v. Locksted, 295 N. 
W. 402. 208 Minn. 651. 

41. Ala.—Corpus Juris Secundum 
oited in Piner v. Piner, 50 So.2d 
269, 270, 255 Ala. 104. 

Ariz.—^Hemphill v, Hemphill, 324 P.2d 
226, 84 Ariz. 95—Sessum v. Ses- 
sum, 160 P.2d 330, 63 Ariz. 155. 

Ark.—^Fitzgerald v. Fitzgerald, 303 
S.W.2d 576, 227 Ark, 1063—Stokes 
V. Stokes, 296 S.W.2d 399, 227 Ark. 
169—Carr v. Carr, 289 S.W.2d 899, 
226 Ark. 336—Gardner v. Gardner, 
286 S.W.2d 23, 226 Ark. 828—Ham 
V. Ham, 272 S.W.2d 446, 224 Ark. 
228—Coffey v. Coffey, 267 S.W.2d 
499, 223 Ark. 607—Kirk v. Kirk, 
239 S.W.2d 6, 218 Ark. 880—Owen 
V. Owen, 184 S.W.2d 808, 208 Ark. 
23—Goodlett v. Goodlett, 178 S.W. 
2d 666, 206 Ark. 1048—^Morgan v. 
Morgan, 148 S.W.2d 1078, 202 Ark. 
76. 

Cal.—Ruggles v. Ruggles, 275 P.2d 
42, 43 C.2d 637. 

Jones V. Jones, 286 P.2d 908, 135 
C.A.2d 52—Steele v. Steele, 282 P. 
2d 171, 132 C.A.2d 301—Cone v. 
Cone, 280 P.2d 871, 131 C.A.2d 424 
—Dowd V. Dowd, 245 P.2d 339, 111 
C.A.2d 760—Heilman v. Heilman, 
239 P.2d 468, 108 C.A.2d 688—La 
Vigne V. La Vigne, 216 P.2d 75, 96 
C.A2d 531—Cairo v. Cairo, 197 P. 
2d 208, 87 C.A.2d 668—Tompkins v. 


Tompkins. 187 P.2d 840, 83 C.A.2d 
71—Bush V. Bush, 164 P.2d 774, 72 
C.A.2d 487—Price v. Price, 163 P. 
2d 601, 71 C.A.2d 734—Sems v. 
Serns, 161 P.2d 417, 70 C.A.2d 527 
—Broderick v. Broderick, 181 P. 
402, 40 C.A. 650. 

Fla.—Lear v. Lear, 96 So.2d 519. 
Idaho.—Bess v. Bess, 72 P.2d 286, 
68 Idaho 259—Stephens v. Ste¬ 
phens, 24 P.2d 52, 53 Idaho 427— 
Olson V. Olson, 276 P. 34, 47 Ida¬ 
ho 374—Piatt V. Piatt. 184 P. 470, 
32 Idaho 407. 

Md.—^Hodges v. Hodges, 131 A2d 703, 
213 Md. 322—Misner v. Misner, 127 
A.2d 547, 211 Md. 398—Rosenthal 
V. Rosenthal, 96 A.2d 500, 202 Md. 
375—Lent v. Lent, 96 A.2d 14, 202 
Md. 240—^Harp v. Harp, 84 A.2d 
895, 198 Md. 485—Cullotta v. Cul- 
lotta, 66 A.2d 919, 194 Md. 374— 
Maranto v. Maranto, 64 A.2d 144, 

192 Md. 214—Robertson v. Robert¬ 
son, 51 A.2d 73, 187 Md. 660—Kel¬ 
sey V. Kelsey, 46 A.2d 627, 186 Md. 
324—^Jones v. Jones, 46 A2d 617, 
186 Md. 312—Schriver v. Schriver, 
44 A.2d 479, 185 Md. 227—Timanus 
V. Timanus, 10 A.2d 322, 177 Md. 
686—^Johnson v. Johnson, 196 A. 
120, 173 Md. 692—^Roeder v. Roeder, 
185 A. 458, 170 Md. 679—Porter v. 
Porter, 177 A. 464, 168 Md. 296—Ap¬ 
pel V. Appel, 158 A. 65, 162 Md. 6 
—Corpus Juris cited iu Bowersox 
V. Bowersox, 146 A. 266, 267, 157 
Md. 476, 66 A.L.R. 166—Heinmuller 
V. Heinmuller, 105 A. 745, 133 Md. 
491. 

Minn.—Potter v. Potter, 27 N.W.2d 
784, 224 Minn. 29. 

N.D.—Fleck v. Fleck, 58 N.W.2d 766, 
79 N.D. 561. 

Va.—Graves v. Graves, 70 S.E.2d 339, 

193 Va. 669. 

Hotly contested actions 

(1) The rule requiring corrobora¬ 
tion is not so strictly applied in hotly 
contested divorce actions as it is in 
actions where decree is demanded on 
default of opposing party. 

Cal.—^McGann v. McGann, 186 P.2d 
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424, 82 C.A.2d 382—^tTngemach v. 
Ungemach, 142 P.2d 99, 61 C.A.2d 
29. 

(2) Where divorce suit was hotly 
contested, and there was no intima¬ 
tion of collusion, complaining spouse 
was not required to be corroborated 
in every detail. 

Ark.—Coffey v. Coffey, 267 S.W.2d 
499, 223 Ark. 607. 

41.5 Md.—Zink v. Zink, 137 A.2d 139, 
215 Md. 105. 

42. Ark.—Gabler v. Gabler, 190 S.W. 
2d 976, 209 Ark. 459. 

Md.—Zink v. Zink, 137 A.2d 139, 215 
Md. 105—Bowersox v. Bowersox, 
146 A. 266, 157 Md. 476, 65 A.L.R 
165. 

Pa.—^Dzwonezyk v. Dzwonczyk, Com. 
PI., 47 Lack.Jur. 21, 8 Monroe L.R 
13. 

]&ack of knowledge 
In action by husband against non¬ 
resident wife for divorce on ground 
of desertion, corroboration of hus¬ 
band's testimony by person whose 
testimony indicated that she knew 
very little about material issues and 
which was based on impressions or 
hearsay was insufficient to warrant 
granting of divorce. 

Ark.—^Highsmith v. Highsmith, 240 
S.W.2d 6, 219 Ark. 123. 

43. Ark.—Gabler v. Gabler, 190 S.W. 
2d 975, 209 Ark. 459. 

Md.—Corpus Juris cited in Bowersox 
v. Bowersox, 146 A. 266, 267, 157 
Md. 476, 65 A.L.R. 165. 

Competent evidence 

The corroboration relied on in di¬ 
vorce case must in itself be compe¬ 
tent evidence of acts and conduct as¬ 
serted as ground for divorce. 

Neb.—Schwarting v. Schwarting, 62 
N.W.2d 315, 158 Neb. 99. 

43.5 Ark.—Gabler v. Gabler, 190 S. 
W.2d 976, 209 Ark. 459—^Morgan v. 
Morgan, 148 S.W.2d 1078, 202 Ark. 
76. 

43.10 N.J.—Parmly v. Parmly, 106 
A. 456, 90 N.J.Eq. 490. 
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but it has also been held that a favorable or un¬ 
favorable impression created by courtroom appear¬ 
ance cannot supply the required corroboration of 

a party’s testimony.*S-i6 

The corroborative testimony must relate to some 
material fact testified to by the party,-*4 jt ^ot 
sufficient to produce a witness who testifies generallv 
in corroboration of the matters alleged,« although 
the physicians of a wife suing for divorce on the 
ground of extreme cruelty may, as corroboration, 
testify generally to the subject to which she ascribed 
her condition when she consulted them;*6 and it 
has been held that where desertion is alleged as the 
ground for divorce, if no other persons have knowl¬ 
edge as to the cause of the desertion, libelant’s testi¬ 
mony may be corroborated by evidence that he or 
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she sustains a good general character.*^ The re¬ 
moteness of the acts which are corroborated as af¬ 
fecting the sufficiency of the corroboration in gen¬ 
eral is a question largely within the discretion of 
the trial court.^^-5 

The testimony of plaintiff may be corroborated by 
the testimony of the children of the parties,^® al¬ 
though divorces have been denied where the only 
corroborative testimony was that of a young child 
of the parties,49 or two young children where they 
displayed bias and sympathy for plaintiff.50 

The testimony of plaintiff may also usually be 
corroborated by that of defendant, in the absence 
of collusion,51 or by testimony as to admissions made 
by defendant,52 and it has been held that corrobora- 


Atmosphere of case 
Minn.—^Visneski v. Visneskl, 17 N.W. 
2d 313, 219 Minn. 217. 

43.15 Cal.—Julson v. Julson, 243 P. 
2d 668 , 110 C.A. 2 d 797 . 

44. Ark.—Gabler v. Gabler, 190 S.W. 
2d 976, 209 Ark. 469. 

Md.—^Davey v. Davey, 96 A.2d 606, 
202 Md. 428. 

N.J.—^Matthews v. Matthews, Ch., 107 
A. 480, affirmed 108 A. 926, 91 N.J. 
Ed. 426. 

Ohio.—Dean v. Dean, App., 126 N.B. 
2d 819. 

W.Va,—Smith v. Smith, 24 S,B,2d 
902, 126 W.Va. 489. 

19 C.J. p 134 note 37. 

“The corroboration should be such 
as will tend to establish some fact 
or facts testified by plaintiff so as to 
make her testimony more probable 
and legally acceptable.” 

Kan.—Hoppe v. Hoppe, 312 P.2d 215, 
219, 181 Kan. 428. 

ZiVideiLce of plaintiff’s good repn- 
tatiozL is insufficient corroborating 
evidence of plaintiff’s testimony to 
authorize granting of divorce. 

Kan.-—Frye v. Frye, 4 P.2d 416. 134 
Kan. 3. 

W.Va.—^Hurley v. Hurley, 34 S.E. 2 d 
465, 127 W.Va. 744. 

Indignities 

(1) Testimony relating to charge 
of cruelty could be considered in 
connection with uncorroborated tes¬ 
timony of indignities. 

Pa.—Romano v. Romano, 194 A. 328, 
128 Pa.Super. 409. 

(2) It has been held, however, that 
mere corroboration of indignities and 
abuses which do not touch on statu¬ 
tory grounds for divorce is insuffi¬ 
cient. 

Kan.—^Kelso v. Kelso, 324 P.2d 165, 
182 ICan. 666 —Tuley v. Tuley, 211 
P. 2 d 95, 168 Kan. 106. 

45. N.J.—Topfer v. Topfer, Ch., 68 
A. 1071. 


Tex.—Murray v. Murray, 18 S.W. 

606, 66 Tex. 207. 

19 C.J. p 134 note 38. 

Opinions 

In husband’s action for divorce 
for cruel and barbarous treatment 
and indignities to person, testimony 
representing largely opinions of wit¬ 
nesses was of little value as cor¬ 
roboration of wife’s categorical de¬ 
nials. 

Pa.—Zonies v. Zonies, 30 A. 2 d 193, 
151 Pa.Super. 317. 

Approval of wife’s testimony 

However, where corroborating wit¬ 
ness testifying for wife seeking a di¬ 
vorce because of the infliction on 
her of grievous mental suffering 
stated that she heard wife’s testi¬ 
mony and knew the facts related 
therein to be true, and no objection 
to that testimony was made by hus¬ 
band, corroboration was held suffi¬ 
cient. 

Cal.—^Keener v. Keener, 116 P.2d 1, 
18 C.2d 445. 

46. Cal.—^Perkins v. Perkins, 164 P. 
483, 29 C.A. 68 . 

Besnlts of seamed zdations 

In wife’s divorce action on ground 
of extreme cruelty, testimony of wife 
as to her physical condition follow¬ 
ing two operations and husband’s 
conduct in compelling her to permit 
him, over her objections and against 
the advice of a doctor, to engage in 
sexual relations that produced pain¬ 
ful and harmful results, could be cor¬ 
roborated by attending physician. 

N.J.—^Martinique v. Martinique, 141 
A.2d 562, 60 N.J.Super. 210. 

47. N.H—Kimball v. Kimball, 13 N. 
H. 222. 

47.5 Kan.—^Hoppe v. Hoppe, 312 P. 
2d 216, 181 Kan. 428. 

48. Cal.—Ottinger v. Ottinger, 296 
P.2d 347, 141 C.A, 2 d 220. 

Iowa.—^Klepper v. Klepper, 16 N.W.2d 
213, 234 Iowa 1138—Campbell v. 
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Campbell, 190 N.W. 369, 194 Iowa 
828. 

Kan.—Walton v. Walton, 223 P 2d 
997, 170 Kan. 13. 

Ohio.—^Amole v. Amole, App., 129 N. 
E.2d 860. 

Wyo.— Corpus Juris cited ia Burt v. 

Burt, 41 P.2d 524, 526, 48 Wyo. 19. 
19 C.J. p 134 note 41. 

49. Ark.—^Malone v. Malone, 88 S. 

W. 840, 76 Ark. 28. 

19 C.J. p 134 note 42. 

60. Mo.—Robinson v. Robinson, $5 
Mo.App. 216. 

51. Ariz.—^Lundy v. Lundy, 202 P. 
809, 23 Ariz. 213. 

Iowa.—Schaefer v. Schaefer, 66 N.W. 
2d 428, 246 Iowa 1343— Corpus Ju¬ 
ris Secundum cited in Lamp v. 
Lamp, 60 N.W.2d 844, 848, 245 Iowa 
52—^Brannen v. Brannen, 21 N.W. 
2d 459, 237 Iowa 188. 

Vt.—Whitcomb v. Whitcomb, 58 A. 2d 
814, 115 Vt. 331. 

19 C.J. p 135 note 44. 

Contrary dictum Frye v. Frye 4 
P.2d 415, 134 Kan. 1. 

52. Ariz.—Stark v. Stark, 259 P. 
401, 32 Ariz. 392. 

Iowa.—^Klepper v. Klepper, 15 N.W. 

2d 213, 234 Iowa 1138. 

Md.—Zink v. Zink, 137 A.2d 139, 215 
Md. 105—Maranto v. Maranto, 64 
A.2d 144, 192 Md. 214. 

Ohio.—Casbarro v. Casbarro, App., 
118 N.E.2d 209. 

Tex.—Boydston v. Boydston, Civ. 

App., 290 S.W. 927. 

Petition 

Where wife failed to controvert 
husband’s testimony that she con¬ 
stantly and falsely accused him of 
associating with other women, and 
in her petition for divorce she reiter¬ 
ated charge that husband associated 
with other women, there was corrobo¬ 
ration of husband’s testimony al¬ 
though no corroboration was neces¬ 
sary. 

Tex.—Best v. Best, Civ.App., 214 S.W. 
2d 806. 
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tion may be obtained from the testimony given dur¬ 
ing the examination and cross-examination of the 
adverse party and his witnesses.52.5 There is, how¬ 
ever, authority to the effect that corroboration may 
not be sought from defendant’s testimony,52.io ad¬ 
missions, or confessions ;53 and it has been held 
that, where the statute provides that the statements 


of a complaint for divorce shall not be taken as true 
because of defendant’s failure to answer or his ad¬ 
missions of their truth, plaintiff’s testimony cannot 
be corroborated by that of defendant.54 

In numerous particular cases, corroborating evi¬ 
dence has been held sufficient to support the testi¬ 
mony of a party, 54.5 or has been held insufficient to 


S2.5 Ohio.—Buess v, Buess, 100 N. 
. B.2d 646, 89 Ohio App. 37. 

B2.10 Cal.—^Morris v. Morris, 126 P. 
2(1 970, 52 C.A.2d 710. 

53. Idaho.—Stephens v. Stephens, 24 
P.2d 52, 53 Idaho 427--Piatt v. Pi¬ 
att, 184 P. 470. 32 Idaho 407. 
W.Va.—Persinger v. Persinger, 56 S. 

B.2d 110, 133 W.Va. 312. 

Xn, Arkansas 

(1) The text rule has been fol¬ 
lowed. 

Ark.—Barr v. Barr, 10 S.W.2d 884, 
178 Ark. 343. 

(2) It has also been held that di¬ 
vorces are not granted on the uncor¬ 
roborated testimony of one party and 
admissions by the other of the truth 
of matters alleged as grounds there¬ 
for, as discussed supra subdivision c 
(2) (a) of this section. 

(3) However, in husband's suit for 
divorce under statute requiring court 
to grant divorce at suit of either 
husband or wife separated for three 
consecutive years, wherein wife ad¬ 
mitted separation for three years 
without cohabitation, it was held that 
her contention that husband's charg¬ 
es were insufficiently corroborated 
was untenable. 

Ark.—Goud v. Goud, 156 S.W.2d 225, 
203 Ark. 244. 

Zh California 

(1) Under statute providing that 
no divorce can be granted on the un¬ 
corroborated statement, admission, or 
testimony of the parties, one party’s 
testimony or failure to testify can¬ 
not be taken as corroboration of oth¬ 
er party’s testimony for purpose of 
proving cause for divorce, but there 
must be evidence in addition to tes¬ 
timony of either or both of parties 
to support cause of action. 

Cal.—^Howard v. Howard, 232 p.2d 
630, 105 C.A.2d 126—Dean v. Bean, 
218 P.2d 54, 97 C.A. 455—Ritter v. 
Ritter, 284 P. 950, 103 C.A. 583— 
Lemberger v. Lemberger, 203 P 
786, 65 C.A. 231. 

<2) In husband’s suit for divorce 
on ground of wife’s cruelty, wife’s 
failure to deny acts of cruelty testi¬ 
fied to by husband did not constitute 
corroboration of his testimony. 

Cal.—^Dean v. Dean, 218 P.2d 64, 97 
aA.2d 465. 

(3) It has been held, however, that 
the circumstances of the separation 
and continuance thereof as disclosed 
by testimony of defendant spouse 


may be considered for purposes of 
corroboration of plaintiff’s evidence 
on question of desertion. 

Cal.—Pulton V. Pulton, 32 P.2d 634, 
220 C. 726. 

(4) It has also been held that 
where it is clear that there was no 
collusion, and defendant’s testimony, 
although conflicting with that of the 
plaintiff in many details, in the more 
important matters was corroborative 
of plaintiff’s testimony, which was 
also corroborated in certain respects 
by other testimony, the evidence is 
sufficient to warrant a divorce. 

Cal.—^Minnich v. Minnich, 15 P.2d 804, 
127 C.A. 1. 

54. Ark.—Scarborough v. Scarbor¬ 
ough, 14 S.W. 1098, 54 Ark. 20. 

54.5 Ark.—Nickle v. Nickle, 306 S.W. 
2d 855—^Pitzgerald v. Pitzgerald, 
303 S.W.2d 576, 227 Ark. 1063— 
Stokes V. Stokes. 296 S.W.2d 399, 
227 Ark. 169—Carr v. Carr, 289 S.W. 
2d 899, 226 Ark. 355—Ham v. Ham, 
272 S.W.2d 446, 224 Ark. 228— 
Wicker v. Wicker, 269 S.W.2d 311, 
223 Ark. 879—Obennoskey v. Oben- 
noskey, 220 S.W.2d 610, 215 Ark. 358 
—^Pranks v. Pranks, 204 S.W. 2d 90, 
211 Ark. 919—Goodlett v. Goodlett, 
178 S.W.2d 666, 206 Ark. 1048— 
Morgan v. Morgan, 148 S.W.2d 1078, 
202 Ark. 76. 

Cal.—^Ruggles v. Ruggles, 276 P.2d 
42, 43 C.2d 47—Percy v. Percy, 207 
P. 369, 188 C. 765—Brautigam v. 
Brautigam, 183 P. 629, 181 C. 157. 

Cohen v. Cohen, App., 319 P.2d 
66, 156 C.A.2d 191—Jenkins v. Jen¬ 
kins, 305 P.2d 289, 147 C.A.2d 627 
—Bixby V. Bixby, 261 P.2d 286, 120 

C.A.2d 495—^Abrams v. Abrams, 259 
P.2d 700, 119 C.A.2d 327—Heilman 
V. Heilman, 239 P.2d 458, 108 C.A. 
2d 588—Tompkins v. Tompkins, 187 
P.2d 840, 83 C.A.2d 71—McGann 
V. McGann, 186 P.2d 424, 82 C.A.2d 
382—Bernstein v. Bernstein, 167 P. 
2d 229, 73 C,A.2d 601—Bush v. 
Bush, 164 P.2d 774, 72 C.A.2d 487 
—Price V. Price, 163 P.2d 501, 71 C. 
A.2d 734—Serns v. Sems, 161 P.2d 
417, 70 C.A.2d 527—^Albert v. Al¬ 
bert, 20 P.2d 116, 130 C.A. 465— 
Wilson V. Wilson, 13 P.2d 376, 124 
C.A. 655—^Newman v. Newman, 9 P. 
2d 894, 122 C.A. 298—Hill v. Hill, 
289 P. 227, 106 C.A. 309—Meyer v. 
Meyer, 265 P, 767, 82 C.A. 313— 
Borkheim v. Borkheim, 223 P. 429, 
65 C.A. 218—Crum v. Crum, 207 P 
606, 57 C.A. 639. 
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D.C.—Richardson v. Richardson, 112 
F.2d 19, 72 APP.D.C. 67. 

Pla.—Lear v. Lear, 95 So.2d 519— 
Frank v. Prank, 75 So.2d 282. 

Idaho.—Bess v. Bess, 72 P.2d 285, 58 
Idaho 259—Rogers v. Rogers, 208 
P. 234, 35 Idaho 645. 

Ill.—^King V. King, 121 N.E.2d 347, 3 
Ill.App.2d 255—Muir v. Muir, 34 N. 

E.2d 873, 310 Ill.App. 443. 

Iowa.—Bouska v. Bouska, 86 N.W.2d 
884—Carpenter v. Carpenter, 80 N. 
W.2d 323, 248 Iowa 202—Schaefer 

V. Schaefer, 66 N.W.2d 428, 246 Iowa 
1343—Frye v. Frye, 63 N.W.2d 242, 
245 Iowa 563—^Lamp v. Lamp, 60 N. 

W. 2d 844, 245 Iowa 52—Murray v. 
Murray, 57 N.W.2d 234, 244 Iowa 
648—Brannen v. Brannen, 21 N.W. 
2 d 459, 237 Iowa 188—^Littleton v. 
Littleton, 10 N.W.2d 67, 233 Iowa 
1020—Courtney v. Courtney, 243 N. 
"W. 610, 214 Iowa 721—Bohlmann 
V. Bohlmann, 240 N.W. 693—Roach 

V. Roach, 237 N.W. 439, 213 Iowa 
314—McClurg v. McClurg, 222 N. 

W. 862, 207 Iowa 271—Hines v. 
Hines, 185 N.W. 91, 192 Iowa 5G9. 

Kan.—Hoppe v. Hoppe, 312 P.2d 215, 
181 Kan. 428—Goetz v. Goetz, 306 
P.2d 167, 180 Kan, 569-Walton v. 
Walton, 223 P.2d 997, 170 Kan. 13— 
Tuley V. Tuley, 211 P.2d 95, 168 
Kan. 106—^Reiter v. Reiter, 176 P. 
2d 260, 162 Kan. 275—Irwin v. Ir¬ 
win, 174 P.2d 1021, 162 Kan. 185. 
Md.—Cullotta V. Cullotta, 66 A.2d 
919, 193 Md. 324—Hahn v. Hahn, 64 
A.2d 739, 192 Md. 561—Kelsey v. 
Kelsey, 46 A.2d 627, 186 Md. 324— 
Hockman v. Hockman, 41 A.2d 510, 
184 Md. 473—Glass v. Glass, 2 A.2d 
443, 175 Md. 693—^Demarco v. De¬ 
marco, 150 A. 281, 159 Md. 699. 
Minn.—Albertson v. Albertson, 67 N. 
W.2d 463, 243 Minn. 212—Wilson v. 
Wilson, 38 N.W.2d 154, 229 Minn. 
126—^Visneski v. Visneski, 17 N.W. 
2 d 313, 219 Minn. 217—Locksted v. 
Locksted, 295 N.W. 402, 208 Minn. 
551-Engleke v. Engleke, 188 N.W. 
316, 152 Minn. 242. 

Miss.—^Howell v. Howell, 56 So.2d 
392, 213 Miss. 141. 

Mo.—^Dunlap v. Dunlap, App., 266 S. 
W.2d 441—Tate v. Tate, 59 S.W.2d 
790, 227 Mo.App. 1141—Wheat v. 
Wheat, App., 279 S.W. 755. 

Neb.—Kidder v. Kidder, 68 N.W.2d 
279, 159 Neb. 666—Schlueter v. 
Schlueter, 62 N.W.2d 871, 158 Neb. 
233—Parker v. Parker, 61 N.W.2d 
753, 156 Neb. 326, 626—Sell v. Sell, 
29 N.W.2d 877, 148 Neb. 859. 
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support ouch testimony.54.10 

§ 137. -Admissions and Confessions 

Admissions or confessions are not ordinariiy sufficient 
to estabiish grounds for divorce uniess corroborated! al¬ 
though they may aid other proof. 


DIVORCE §§ 13e-137 

As a general rule, sometimes by virtue of ex¬ 
press statutory provision, a court may not grant a 
divorce in the absence of some proof, independent 
of the admissions and statements of the parties, of 
the facts warranting such action.54.50 So, admis- 


N.J.—^Hart v. Hart, 131 A. 903, 99 N.J. 
Eq. 373—Coe v. Coe, 127 A. 39, 97 
N.J.Eq. 57, affirmed 131 A. 922, 99 
N.J.Eq. 422—^Wines v. Wines. *127 
A. 28, 97 N.J.Eq. 55—^Young v. 
Young, Ch., 126 A. 467—Smith v. 
Smith, 124 A. 777, 96 N.J.Eq. 69— 
Knibbs v. Knibbs, 121 A. 715, 94 
N*.J.Eq. 147, 28 A.L.H. 1159'~~'ldount- 
ford V. Mountford, 120 A. 634, 94 
N.J.Eq. 627—Poster v. Poster, 114 
A. 333, 93 N.J.Eq. 182—Horwath v. 
Horwath, 110 A. 676, 91 N.J.Eq. 
435. 

N.D.—Pleck V. Pleck, 58 N.W.2d 765, 
79 N.D. 561. 

Ohio.—Amole v. Amole, App., 129 N. 
E.2d 860—Slusser v. Slusser, App., 
121 N.E.2d 317—Merta v. Merta. 
App., 63 N.E.2d 847. 

Huffine V. Hufflne, Com.Pl., 74 N. 
E.2d 764. 

Or.—^Wilder v. Wilder, 238 P.2d 737, 
193 Or. 446—La Pollett v. La Pol- 
lett, 6 P.2d 1085, 138 Or. 411. 

Pa.—Morrall v. Morrall, 85 A.2d 630, 
170 Pa.Super. 260. 

Pritz V. Pritz, Com.Pl., 22 Leh. 
L.J. 410—Sulick V. Sulick, Com.Pl., 
97 Pittsb.Leg.J. 203. 

Tex.—^Milligan v. Milligan, Civ.App., 
282 S.W.2d 127—Norvell v. Norvell, 
Civ.App., 194 S.W.2d 270, error dis¬ 
missed—Lowery v. Lowery, Civ. 
App., 136 S.W.2d 269, error dis¬ 
missed. 

Vt.—^Whitcomb v. Whitcomb, 58 A.2d 
814, 115 Vt. 331. 

Va.—Baytop v. Baytop, 100 S.E.2d 14, 
199 Va. 388—Graves v. Graves, 70 
S.E.2d 339, 193 Va. 659—Porbes v. 
Porbes, 29 S.B.2d 829, 182 Va, 636— 
Martin v. Martin, 184 S.E. 220, 166 
Va. 109. 

64.10 Ariz.—Clark v. Clark, 226 P.2d 
486, 71 Ariz. 194. 

Ark.—Stimmel v. Stimmel, 235 S.W. 
2d 959, 218 Ark. 293—^Parnell v. 
Parnell, 204 S.W.2d 469, 211 Ark. 
1028—Pine v. Pine, 192 S.W.2d 212, 
209 Ark. 764—Gabler v. Gabler, 190 
S.W.2d 976, 209 Ark. 469—Owen v. 
Owen, 184 S.W.2d 808, 208 Ark. 23 
—Leonard v. Leonard, 138 S.W.2d 
784, 200 Ark. 1189—^Pania v. Pania, 
133 S.W.2d 654, 199 Ark. 346—Su¬ 
therland V. Sutherland, 68 S.W.2d 
1022, 188 Ark. 955. 

Cal.—Julson v. Julson, 243 P.2d 658, 
110 C.A.2d 797—^Dean v. Dean, 218 
P.2d 54, 97 C.A.2d 466—Pallon v. 
Pallon, 189 P.2d 766, 83 C.A.2d 798 
—^Morris v. Morris, 126 P.2d 970, 
52 C.A.2d 710—Gleason v. Gleason, 
66 P.2d 973, 13 C.A.2d 231—Ritter 
V. Ritter, 284 P. 960, 103 C.A. 683— 


Schmid v. Schmid, 227 P. 222, 66 C. 
A. 765. 

—^Martin v. Martin, 66 So.2d 268. 
Martin v. Martin, App., 102 So.2d 
837. 

Idaho.—Stephens v. Stephens, 24 P. 
2d 52, 53 Idaho 427. 

Iowa.—Walker v. Walker, 33 N.W.2d 
413, 239 Iowa 1055—Hummel v. 
Hummel, 206 N.W. 115, 200 Iowa 
1176—^Armstrong v. Armstrong, 192 
N.W. 800. 

La.—Brouilette v. Mallet, 168 So. 357, 
180 La. 976. 

Md.—Zink V. Zink, 137 A.2d 139, 215 
Md. 106—^Trout v. Trout, 135 A.2d 
893, 214 Md. 531—Hodges v. Hodg¬ 
es, 131 A.2d 703, 213 Md. 322— 
Misner v. Misner, 127 A.2d 547, 
211 Md. 398—Kelsey v. Kelsey, 46 
A.2d 627, 186 Md. 324—Corpus Ju¬ 
ris cited in Johnson v. Johnson, 
196 A. 120, 121, 173 Md. 692— 
Bowersox v. Bowersox, 146 A. 266, 
157 Md. 476, 65 A.L.R. 165—Lang 

V. Lang, 142 A. 485, 155 Md. 464— 
McKAne v. McKane, 137 A. 288, 
152 Md. 515—Oertel v. Oertel, 125 
A. 545, 145 Md. 177. 

Miss.—^Anderson v, Anderson, 200 So. 

726, 190 Miss. 508. 

Neb.—O’Neill v. O’Neill, 83 N.W.2d 
92, 164 Neb. 674—Sewell v. Sewell, 
69 N.W.2d 549, 160 Neb. 173—Pes- 
tel V. Pestel, 64 N.W.2d 299, 158 
Neb. 611, rehearing denied 65 N. 

W. 2d 233, 159 Neb. 56—Schwarting 
V. Schwarting, 62 N.W.2d 315, 158 
Neb. 99—Lees v. Lees, 57 N.W.2d 
279, 156 Neb. 664—^Peterson v. Pe¬ 
terson, 46 N.W.2d 126, 153 Neb. 

727. 

N.J.—PfeilEer v. Pfeiffer, 61 A.2d 
736, 1 N.J. 55. 

Amond v. Amond, 35 A.2d 679, 
134 N.J.Eq. 427—Cusick v. Cusick, 
18 A.2d 292, 129 N.J.Eq. 82— 

Howes V, Howes, 4 A.2d 282, 125 
N.J.Eq. 272—Hausle v. Hausle, 144 
A. 791, 104 N.J.Eq. 230—Rupp v. 
Rupp, 126 A. 862, 97 N.J.Eq. 201— 
McLain v. McLain, 116 A. 701, 91 
N.J.Eq. 530—Stieglitz v. Stieglitz, 
112 A. 310, 92 N.J.Eq. 292. 

Ohio.—^Dean v. Dean, App., 126 N.E. 
2d 819—^Brown v. Brown, App., 76 
N.B.2d 730. 

Pa.—^Porter v. Porter, 53 A.2d 833, 
161 Pa.Super. 119. 

Howells V, Howells, 64 Pa.Dist. 
& Co., 633. 

Gustafson v. Gustafson, Com. 
PI., 43 Del.Co. 114—^Dzwonczyk v. 
Dzwonczyk, Com.Pl., 47 Lack.Jur. 
21, 8 Monroe L.R. 13. 

Va.—Owens v. Owens, 90 S.E.2d 776, 
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I 197 Va. 681—Raiford v. Raiford, 68 
S.E.2d SS8, 193 Va. 221. 

54.50 Cal.—^Ungemach v. Ungemach, 
142 P.2d 99, 61 C.A.2d 29. 

D.C.—Buford v. Buford, 156 P.2d 567, 
81 U.S.APP.D.C. 169. 

Neb.—^Peterson v. Peterson, 46 N.W. 

2d 126, 153 Neb. 727. 

N.Y.—^Feraco v. Peraco, 69 N.Y.S.2d 
652. 

Admissions as to residence see infra 
§ 138. 

Purpose of statute 

(1) Reason for statute requiring 
that no divorce shall be granted on 
testimony or admissions of either 
party unless they are corroborated 
by other evidence is to prevent col¬ 
lusion between, or connivance by, 
parties to secure a divorce on simu¬ 
lated or false grounds. 

Ariz.—^Hemphill v. Hemphill, 324 P. 
2d 225, 84 Ariz. 95. 

(2) Statute forbidding granting of 
divorce decree solely on declarations, 
confessions, or admissions of par¬ 
ties is intended to place check on in¬ 
tegrity of person ex parte seeking 
relief from obligations of marital re¬ 
lationship and to prevent husband 
and wife, dissatisfied with burdens of 
their marital relationship, from ob¬ 
taining relief therefrom by agree¬ 
ment and connivance and without 
legal reason. 

Neb.—Spray v. Spray, 57 N.W.2d 926, 
156 Neb. 774. 

(3) Statute providing that divorce 
or judgment of alimony shall not be 
granted on testimony or admissions 
of a party unsupported by other evi¬ 
dence is designed to prevent collu¬ 
sion in obtaining a divorce, and 
therefore where party making an ad¬ 
mission resists the divorce action, 
the court is justified in finding that 
no collusion exists. 

Ohio.—Geiger v. Geiger, 72 N.B.2d 
766, 80 Ohio App. 161. 

Cross petition 

Statute providing that judgment 
for divorce or alimony shall not be 
granted on testimony or admissions 
of a party unsupported by other evi¬ 
dence applies to proceedings on a 
cross petition for divorce as well as 
on a petition therefor. 

Ohio.—^Ridgeway v. Ridgeway, App., 
118 N.E.2d 845, appeal dismissed 
120 N.E.2d 719, 162 Ohio St. 119, 
certiorari denied 75 S.Ct. 531, 348 
U.S. 971, 99 L.Bd. 756, rehearing 
denied 75 S.Ct. 658, 349 U.S. 925, 
99 L.Ed. 1256. 
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sions or confessions of guilt are not ordinarily suf- court, although they are to be received with jealousy 
ficient to establish marital misconduct as a ground and weighed with caution.^^ 

for divorce.55 Confessions, however, when freely Corroboration. A divorce may be granted on 
and voluntarily made,B0 may aid other proof when admissions or confessions only when they are cor- 
supported by facts and circumstances tending to roborated by independent evidence of the necessary 
demonstrate the charge to the satisfaction of the facts but it has been held that corroborative evi- 


55. Ala.—^Lyall v. Lyall, 35 So.2d 
550, 250 Ala. 635. 

Conn.—Casale v. Casale, 86 A.2d 568, 
138 Conn. 490. 

D.C.—Marshall v. Marshall, 3 F.2d 
344, 55 APP.D.C. 173, 40 A.L..R. 624. 
Fla.—Crisostomo v. Crisostomo, 115 
So. 838, 95 Fla. 70—Hall v. Hall, 
112 So. 622, 93 Fla. 709. 

Ga.—Langley v. Langley, 139 S.E. 
821, 165 Ga. 122. 

La.—^Arbour v. Murray, 63 So. 2d 425, 
222 La. 684. 

Neb.—Spray v. Spray, 57 N.W.2d 926, 
156 Neb. 774. 

Nev.—Black v. Black, 228 P. 889, 48 
Nev. 220. 

N.J.—Gondas v. Gondas, 134 A. 615, 
99 N.J.Bq. 473. 

N.T.—Buchanan v. Buchanan, 243 
N.Y.S. 436, 229 App.Div. 631. 

Ohio.—^Hanover v. Hanover, 171 N.B. 

350, 34 Ohio App. 483. 

Pa.—Snee v. Snee, 167 A. 606, 109 
Pa.Super. 477—Morse v. Morse, 81 
Pa.Super. 602. 

Klair v. Klalr, 3 Pa.Dist. & Co. 
419, 26 Dauph.Co. 60—Chiaretti v. 
ChiarettI, 24 Pa.Dist. & Co. 679, 34 
Sch.L.R. 158. 

Osborne v. Osborne, Com.Pl., 37 
Berks Co. 43. 

H.I.—Oorptis Juris Seonndum cited 
in Day v. Day, 103 A.2d 63, 64, 81 

R. r. 343. 

19 C.J. p 135 note 46. 

Necessity of taking proofs see infra 
§ 149. 

Abandonment 

Husband’s testimony that letters 
received by him from his wife while 
he was in the armed service, in 
which she stated that she did not 
want to see him again, constituted 
the cruel treatment on which he bas¬ 
ed his divorce suit, showed that hus¬ 
band was not entitled to a divorce 
on such ground, since the writings 
merely established abandonment and 
were in nature of “judicial admis¬ 
sions” to that effect. 

Tex.—Garza v. Garza, Civ.App., 191 

S. W.2d 767. 

Adultery 

(1) It is a rule of policy not to en¬ 
ter a decree of divorce on the ground 
of adultery on a confession or ad¬ 
mission alone. 

Pa.—^Randolph v. Randolph, 64 Pa. 

Dist. & Co. 134, 23 Leh.L.J. 650. 
La.—Harris v. Harris, 81 So.2d 705, 
228 La. 19—Arbour v. Murray, 63 
So.2d 425, 222 La. 684. 

N.T.—^Mangine v. Mangine, 67 N.T. 
S.2d 381. 


Pa.—^Newman v. Newman, 85 A.2d 
613, 170 Pa.Super. 238. 

Ciamacca v. Ciamacca, Com.Pl., 
17 Beaver 118—Osborne v. Os¬ 
borne, Com.Pl., 37 Berks Co. 43— 
Valvano v. Valvano, Com.Pl., 47 
Lack.Jur. 197—Guth v. Guth, Com. 
PI., 21 Leh.L.J. 402, 60 York Leg. 
Rec. 116—Danas v. Danas, Com. 
PI.. 21 Leh.L.J. 390—Boyd v. Boyd. 
Com.Pl.. 59 Montg.Co. 330. 

(2) Under statute providing in ef¬ 
fect that no divorce shall be granted 
on admission of one of parties 
alone, defendant’s voluntary appear¬ 
ance in court, and his admission un¬ 
der oath of an act of infidelity, pref¬ 
aced by court’s warning as to his 
liability to prosecution if he admit¬ 
ted acts of adultery, did not create 
an atmosphere of such solemnity as 
to take case out of the prohibition. 
Del.—^Frazier v. Frazier, 92 A.2d 704, 
8 Terry 445. 

Admisslosis of alleged paramour 

(1) Uncorroborated admissions of 
an alleged paramour do not Justify 
a decree of divorce. 

Pa.—^Fluck V. Pluck, 2 Pa.Dist. & 
Co. 86, 9 Lehigh Co.L.J. 377, 16 
DeLCo. 133. 

(2) Such admissions cannot be re¬ 
ceived as evidence against defend¬ 
ant, but only go to affect the credi¬ 
bility of the alleged paramour in his 
denial of the alleged adultery. 

N.J.—Sargent v. Sargent, Ch., 114 
A. 428, affirmed 114 A. 439, 92 N.J. 
Eq. 703. 

Misconduct of plaintiff 

(1) Letters written by husband to 
wife after their separation in appar¬ 
ent attempt to effect a reconciliation 
did not contain any admission as to 
misconduct on husband’s part pre¬ 
cluding him from securing a di¬ 
vorce. 

Ind.—Smiley v. Smiley, 61 N.B.2d 
98, 114 Ind.App. 138. 

(2) A spouse’s adultery, justifying 
other spouse’s refusal to return to 
adulterous spouse after living apart 
under separation agreement, so as to 
preclude granting of divorce to 
guilty spouse on ground of deser¬ 
tion, cannot be established merely by 
such spouse’s confession, but must 
be corroborated by circumstances or 
other evidence. 

Pa.—Stanziola v. Stanzlola, 64 A.2d 
807, 361 Pa. 209. 

56- N.j. —Garcin v. Garcin, 50 A. 71, 
62 N.J.BQ. 189. 
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Pa.—Gehris v. Gehris, Com.Pl.. 21 
Leh.L.J. 335. 

19 C.J. p 135 note 47. 

Duress 

In divorce action, wife’s written 
confession to husband concerning al¬ 
leged Immoral relations with anoth¬ 
er man, which confession was ob¬ 
tained by duress, was entitled to no 
weight. 

Ky.—^Ratliff v. Ratliff, 183 S.W.2d 
949, 298 Ky. 715. 

57. Ill.—^King V. King, 121 N.E.2d 
347, 3 Ill.App.2d 265. 

Miss.—Oberlin v. Oberlin, 29 So.2d 
82, 201 Miss. 228. 

N.Y.—Rivett v. Rivett, 61 N.Y.S.2d 
7, 270 App.Div. 878—Averett v. 
Averett, 178 N.Y.S. 405, 189 App. 
Div. 250. 

Dickenson v. Dickenson, 81 N.Y. 
S.2d 294, 192 Misc. 635. 

19 C.J. p 135 note 48. 

Close scrutiny 

In divorce action, admissions of 
parties are closely scrutinized. 

Me.—^Monahan v. Monahan, 46 A.2d 
706, 142 Me. 72. 

58. Ala.—^Dawson v. Dawson, 198 So. 
622, 240 Ala. 258. 

Ark.—^Lipscomb v. Lipscomb, 295 S. 
W.2d 335, 226 Ark. 956—Stearns v. 
Stearns, 201 S.VV.2d 753, 211 Ark. 
568—Settles v. Settles, 195 S.W.2d 
59, 210 Ark. 242—Owen v. Owen, 
184 S.W.2d 808, 208 Ark. 23. 

Cal.—^Jorgensen v. Jorgensen, 193 P. 
2d 728, 32 C.2d 13. 

D.C.—^Marshall v. Marshall, 3 F.2a 
344, 55 App.D.C. 173, 40 A.L.R. 624. 
La.—^Feazel v. Feazel, 62 So.2d 119, 
222 La. 113. 

Miss.—Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

Neb.—Shomaker v. Shomaker, 88 N. 
W.2d 221, 166 Neb. 164—Workman 

V. Workman, 83 N.W.2d 368, 164 
Neb. 642—Sewell v. Sewell, 69 N. 

W. 2d 549, 160 Neb. 173—Pestel v. 
Pestel, 64 N.W.2d 299, 158 Neb. 611, 
rehearing denied 65 N.W.2d 233, 
159 Neb. 56—Schwarting v. 
Schwarting, 62 N.W.2d 315, 158 
Neb. 99—Wakefield v. Wakefield, 61 
N.W.2d 208, 157 Neb. 611—Killip 
V. Killip, 57 N.W.2d 147, 156 Neb. 
573—Parker v. Parker, 61 N.W.2d 
753, 155 Neb. 325, 526—Kroger v. 
Kroger, 44 N.W.2d 475, 153 Neb. 
265. 

N.J.—^Munger v. Munger, 21 A.2d 
784, 130 N.J.Eq. 279—Hanson v. 
Hanson, ICO A. 330, 110 N.J.Eq. 402 
—Bissell V. Bissell, 117 A. 252, 93 
N.J.Bq. 537. 
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dence is not essential in all circumstances,58.5 and 
admissions may suffice to support a judgment of 
divorce where it affirmatively appears either from 
the circumstances under which they were made or 
from extraneous evidence that they are not col- 
lusive.59 

The sufficiency of the corroboration will be deter- 


DIVORCE § la? 

mined by the nature of the admission or confession 
and the circumstances under which it was made.®® 
According to some authority, only slight corrobora¬ 
tion is required when there is no suspicion of col¬ 
lusion,®®*® but it has also been held that in determin¬ 
ing the degree of corroboration necessary to comply 
with a statute imposing a requirement of corrobora- 


N.T.—^Buchanan v. Buchanan, 243 N. 
Y.S. 436, 229 App.Div. 631. 

Punzi V. Punzi, 79 N.T.S.2d 620, 
191 Misc. 36, affirmed 88 N.Y.S.2d 
905, 275 App.Biv. 766—Grrobin v. 
Grobin, 55 N.Y.S.2d 32, 184 Misc. 
996—^Meldrum v. Meldrum, 242 N. 
Y.S. 45, 137 Misc. 364. 

Irwin V. Irwin, 69 N.Y.S.2d 780 
—^Feraco v. Feraco, 69 N.Y.S.2d 
652—^Lake v. Lake, 60 N.Y.S.2d 105. 
Pa.—Gilham v. Gilham, 110 A.2d 916, 
177 Pa.Super. 328—^Newman v. 
Newman, 85 A.2d 613, 170 Pa.Super. 
238—^Morse v. Morse, 81 Pa.Super. 
602. 

Klair v. Klair, 3 Pa.Dist. & Co. 
419, 26 Dauph.Co. 60. 

Witchey v. Witchey, 28 Pa.Dist 
328, 46 Pa.Co. 561, 14 Sch.L.R. 135, 

32 York Leg.Rec. 113. 

Sillman v. Sillman, Com.Pl., 39 
Berks Co. 299, 61 York Le?.Rec. 
115—^Bednaro v. Bednaro, Com.Pl., 
37 Erie Co. 93—Gehris v. Gehris, 
Com.Pl., 21 Leh.L.J. 335—Audi v. 
Audi, 31 Luz.Leg.Regr. 466—Souder 
V. Souder, 27 North.Co. 342. 

R.I.—Corpus Juris Secundum cited in 
Day V. Day, 103 A.2d 63, 64, 81 
R.I. 343. 

19 C.J. p 135 note 50. 

Statutory regiuirement 

(1) Statute providing that no di¬ 
vorce decree shall be granted solely 
on declaration, confessions, or ad¬ 
missions of parties, and court shall 
require other satisfactory evidence 
of facts alleged, requires corrobora¬ 
tive evidence. 

Neb.—Hines v. Hines, 68 N.W.2d 505, 
157 Neb. 20. 

(2) Statute providing that a di¬ 
vorce or a judgment for alimony shall 
not be granted on the testimony or 
admission of a party unsupported by 
other evidence requires that there 
be some other and different corrobo¬ 
ration of the main fact in issue than 
the statement, admission, or testimo¬ 
ny of the parties. 

Ohio.—Geiger v. Geiger, 72 N.E.2d 
766, 80 Ohio App. 161. 

All elements of proof 
Divorce will not be granted on the 
uncorroborated admissions or testi¬ 
mony of a party to the suit, and this 
rule applies not only to the cause, 
but to every element in the proofs 
necessary to sustain it. 

N.J.—Crowell v. Crowell, 110 A.2d 57, 

33 N.J.Super. 272. 


58.5 Mass.—Sayles v. Sayles, 80 N.E. 
2d 21, 323 Mass. 66, 4 A.L.R.2d 564. 

59. Kan.—Burke v. Burke, 24 P. 466, 
44 Kan. 307, 21 Am.S.R. 283. 

La.—^Rosen v. Rosen, 49 So.2d 1, 218 
La. 245. 

Pa.—^Newman v. Newman, 85 A.2d 
613, 170 Pa.Super. 238. 

Valvano v. Valvano, Com.Pl., 47 
Lack.Jur. 197—^Lengel v. Lengel, 
Com.Pl., 10 Sch.Reg. 52. 

19 C.J. p 135 note 51. 

Admission of alleged paramour 
In divorce action, evidence show¬ 
ing presence of defendant wife and 
others when wife's alleged paramour 
made his admission that he had had 
sexual intercourse with wife and oth¬ 
er corroborating circumstances made 
admission admissible and gave it 
weight. 

Pa.—Miller v. Miller, 17 A.2d 910, 
143 Pa.Super. 534. 

Plea in criminal case 

(1) The admission in a plea of 
guilty to a charge of adultery in a 
criminal court is made under the 
sanction of the law and the protec¬ 
tion of the judge, and cannot be pre¬ 
sumed to be procured by the hus¬ 
band's coercion, or to have been made 
through collusion with the other 
spouse, and therefore it is sufficient 
evidence in a divorce suit to support 
a decree of divorce. 

N.J.—^Wright V. Wright, 131 A. 94, 98 
N.J.Eq. 528—Stewart v. Stewart, 
114 A. 851, 93 N.J.Eq. 1. 

Contra Chiaretti v. Chiaretti, 24 Pa. 
Dist. & Co. 679, 34 Sch.L.R. 158. 

(2) But a plea of non vult to 
keeping a disorderly house, or such 
plea to charge of adultery, is not 
evidence of that offense by defend¬ 
ant in divorce case. 

N.J.—^W^rlght V. Wright, supra. 

(3) Under statute providing in ef¬ 
fect that a divorce should not be 
granted solely on an admission of de¬ 
fendant, a plea of guilty by defendant 
in a prior criminal action for adul¬ 
tery represented aflarmative evidence 
of adultery and, even though only an 
admission, was of such weight and 
solemnity as to fall without prohibi¬ 
tion of statute, and was competent 
evidence to sustain a decree of di¬ 
vorce on ground of adultery. 

Del.—Ralston v. Ralston, 72 A.2d 441, 

6 Terry 305. 

Pa.—^Provenson v. Provenson, 58 Pa. 
Dist. & Co. 41, 26 Wash.Co. 195, 60 
York 105. I 


60. Del.—Frazier v. Frazier, 92 A.2d 
704, 8 Terry 445. 

—^IVIeldrum v. Meldrum, 242 N. 
Y.S. 45, 137 Misc. 364. 

Pa.—Gehris v. Gehris, Com.Pl., 21 
Leh.L.J. 335. 

19 C.J. p 135 note 52. 

Corroborative evidence held sufficient 

(1) In general. 

Vt.—Whitcomb v. Whitcomb, 58 A.2d 
814, 115 Vt. 331. 

(2) Confession or admission of 
adultery. 

Pa.—^Newman v. Newman, 85 A.2d 
613, 170 Pa.Super. 238. 

Holobinko v. Holobinko, 70 Pa. 
Dist. & Co. 539, 2 Lebanon 262. 

Zakarian v. Zakarian, Com.Pl., 16 
Beaver 31—Spatz v. Spatz, Com. 
PI., 40 Berks Co. 203—Grandy v. 
Grandy, Com.Pl., 34 Erie Co. 243— 
Guth V. Guth, Com.Pl., 21 Leh.L.J. 
402, 60 York Leg.Rec. 116. 

Corroborative evidence held 
cient 

(1) In general. 

Ark.—Dunn v. Dunn, 244 S.W.2d 133, 
219 Ark. 124. 

Minn.—Gerber v, Gerber, 64 N.W.2d 
779, 241 Minn. 346. 

Neb.—Birth v. Birth, 84 N.W.2d 204, 
165 Neb. 11. 

N.Y.—Buchanan v. Buchanan, 243 N 
Y.S. 436, 229 App.Div. 631. 

—Audi V. Audi, 31 Luz.Leg.Reg. 
456. 

19 C.J. p 135 note 52 [c]. 

(2) Confession or admission of 
adultery. 

Ark.—^Dunn v. Dunn, 244 S.W.2d 133, 
219 Ark. 724. 

Del.—^Frazier v. Frazier, 92 A.2d 704, 
8 Terry 445. 

La.—^Harris v. Harris, 81 So.2d 705, 
228 La. 19. 

N.Y.—^Mathews v. Mathews, 69 N.Y. 
S.2d 875—Lake v. Lake, 60 N.Y.S. 
2d 105. 

Ohio.—Geiger v. Geiger, 72 N.B.2d 
766, 80 Ohio App. 161. 

Pa.—Gilham v. Gilham, 110 A.2d 915, 
177 Pa.Super. 328. 

Stoops V. Stoops, 61 Pa.Dist. & 
Co. 435. 

Sillman v. Sillman, Com.Pl., 39 
Berks Co. 299, 61 York Leg.Rec. 
115—Gehris v. Gehris, Com.Pl., 21 
Leh.L.J. 335. 

60.5 Ariz.—^Hemphill v. Hemphill, 
324 P.2d 225, 84 Ariz. 95. 

Wyo.—Steere v. Steere, 267 P.2d 750, 
72 Wyo. SOL 
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§§ 137-138 DIVORCE 

tion, a more liberal attitude is not to be taken in a 
contested case than in a noncontested case.® 0*^0 

The rule as to the necessity of corroboration does 
not require that each item of the confession be cor¬ 
roborated but the evidence must relate to some 
portion of the confession which is material to the 
issue.®2 The corroborative evidence must be of 
sufficient weight and have such probative value as 
to convince the court of the truth of the admissions, 
and together with such admissions, constitute proof 
of grounds for divorce alleged in the petition by a 
preponderance of the evidence.®^*® Admissions or 
confessions to different witnesses are not corroborat¬ 
ing evidence of each other.®® 

§ 138. - Marriage and Residence 

a. Marriage 

b. Residence 

a. Marriage 

Marriage as a Jurisdictional fact must be established 
by satisfactory evidence. Marriage may be proved by 
cohabitation and general reputation, and the testimony 
of one witness may suffice. 

In accordance with the general rule discussed 
supra § 135, that jurisdictional facts must be estab- 
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lished by satisfactory evidence, the fact of marriage 
of the parties must be so proved, in order to warrant 
a decree of divorce.®®-®® The weight and sufficiency 
of evidence to prove the existence of a marriage 
generally are fully treated in Marriage § 45, and, in 
conformity with the rules there stated, marriage may 
be proved by cohabitation and general reputation,®^ 
unless, it has been held, the result would be to prove 
defendant guilty of bigamy, in which case a cere¬ 
monial marriage must be proved;®® but the proof 
must show that the parties regarded themselves as 
husband and wife.®® 

It is not necessary to show that the marriage was 
solemnized according to the laws of the state of 
suit, the essential fact to be proved being that it was 
valid according to the laws of the state or country 
where performed or consummated ;®7 but in those 
jurisdictions where common-law marriages are not 
recognized the parties cannot establish marriage by 
proof of cohabitation as husband and wife while 
visiting for a short period another state where such 
marriages are recognized.®® 

Notwithstanding the relation between the parties 
was in its inception meretricious, marriage is proved 
by continued cohabitation as husband and wife under 


60.10 Neb.—Spray v. Spray, 57 N. 
W.2d 926,156 Neb. 774. 

61. Minn.-—Clark v. Clark, 90 N.W. 
390, 86 Minn. 249. 

19 C.J. p 186 note 63, 

62. N.r.—^Lyon v. Lyon, 62 Barb. 
138. 

19 C.J. p 136 note 64. 

62.5 Ohio.—Geiger v. Geiger, 72 N. 

B.2d 766, 80 Ohio App. 161. 
Adultery 

(1) In divorce proceeding on 
ground of adultery, actual fact of 
adultery need not be shown but cir¬ 
cumstantial evidence of it, in cor¬ 
roboration of confession, when con¬ 
sidered with proof of confession, 
must be of such clear and convinc¬ 
ing character as to leave no other 
conclusion in mind of reasonable per¬ 
son. 

Pa.—Gilham v. Gilham, 110 A. 2d 915, 
177 Pa.Super. 328. 

(2) Pacts corroborating admissions 
of spouse charged with adultery, even 
if falling somewhat short of actual 
proof of adultery itself, must neces¬ 
sarily be of such character, even 
though circumstantial, that taken in 
connection with admission, leave cau¬ 
tious mind in little doubt that adul¬ 
tery has been committed. 

Del.—^Frazier v. Frazier, 92 A.2d 704, 
8 Terry 446. 

63. N.T.—Meldrum v. Meldrum, 242 
N.Y.S. 46, 137 Misc. 364. 


Pa,~Slllman v. Sillman, Com.Pl., 39 
Berks Co, 299, 61 York Leg.Hec. 
115. 

63.50 EvldezLoe held suiaoleiLt 

(1) To prove valid marriage. 
Cal.—Nicolai v. Nicolai, 216 P.2d 913, 

96 C.A.2d 961. 

N.Y.—^Matturro v. Matturro, 117 N.Y. 

S,2d 523, 281 App.Div. 695. 

Wash.—Summerville v. Summerville, 
72 P. 84, 31 Wash. 411. 

19 C.J. p 136 note 56 [aj. 

(2) To show that defendant was 
the man who married plaintiff in 
another state seven or eight years 
before. 

La.—Clark v. Clark, 84 So. 202, 146 
La, 913—Clark v. Clark, 82 So. 875, 
145 La. 740. 

Evidence held insufficient 

(1) To establish valid marriage 
and right to divorce based thereon. 
N.Y.—Liebman v. Liebman, 169 N.Y. 

S.2d 610, 8 Misc.2d 904. 

(2) To warrant finding of hus¬ 
band’s mental incapacity to enter in¬ 
to valid marriage contract, in hus¬ 
band’s divorce suit. 

Pa-—^Herr v. Herr, 166 A. 647, 109 Pa. 
Super. 42. 

(3) To sustain husband’s conten¬ 
tion that wife was mulatto within 
statute prohibiting miscegenation. 

Ky.—Theophanis v. Theophanis, 61 

S.W,2d 967, 244 Ky. 689. 

64. Evidence held sufficient 
To justify decree granting divorce 
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under evidence as to existence of 
common-law marriage. 

Kan.—Jacoby v. Jacoby, 294 P. 857, 
132 Kan. 77. 

Ohio.—Williams v. Williams, 106 N. 

E.2d 655, 90 Ohio App. 369. 

19 C.J. p 136 note 56 [b]. 

65. Cal.—Case v. Case, 17 C. 598. 
Mo.—Waddingham v. Waddingham, 
21 Mo.App. 609. 

N.Y.—^Lau V. Lau, 164 N.Y.S. 107. 
Weight and sufficiency of evidence 
in prosecution for bigamy see 
Bigamy § 21. 

Ill-—^Knorst v. Knorst, 54 N.E. 
951, 181 Ill. 347. 

19 C.J. p 136 note 58. 

67. Del.—Petras v. Petras, 105 A. 
836, 7 Boyce 290. 

SMCezicon marriage 

In wife’s action for separation, her 
evidence established validity of Mex¬ 
ican marriage, although marriage 
took place within four hours after 
granting of Mexican decree of divorce 
to husband from his third wife. 
N.Y.—Hearst v. Hearst, 150 N.Y.S. 
2d 746, appeal dismissed 156 N.Y.S. 
2d 959, 2 A.D.2d 746, affirmed 169 
N.Y.S.2d 753, 3 A.D.2d 706, appeal 
denied 161 N.Y.S.2d 821, 3 A.D.2d 
823, affirmed 146 N.E.2d 792, 3 N.Y. 
2d 967, 169 N.Y.S.2d 36. 

68. Mass.—^Norcross v. Norcross, 29 
N.E. 506. 155 Mass. 426. 

19 C.J. p 136 note 69. 
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an agreement of marriage ;69 but where there was 
no marriag^e agreement a continuation of illicit co- 
habitation meretriciously begun is not proof of mar- 
riage.70 Marriage may be established, in a proceed¬ 
ing for divorce, by the testimony of a single wit¬ 
ness The presumption of marriage which, as 
shown supra § 123, is founded on cohabitation and 
repute will not prevail over proof of a subsequent 
marriage in fact by one of the parties to a third per- 
son.^2 

b. Residence 

Full and satisfactory evidence Is required to establish 


residence for the statutory period as a basis of Jurisdic¬ 
tion of the court, and, while circumstantial evidence may 
be sufficient, the testimony of a party ordinarily requires 
corroboration. 

The requirement of proof by full and satis¬ 
factory evidence applies to the issue of residence as 
well as to grounds for divorceJ-'^^ As a general 
rule, bona fide residence of plaintiff within the state 
for the time prescribed by statute must be shown 
with some degree of certainty,<2.55 and by a pre¬ 
ponderance of evidence,although it has been held 
that, where the matter of residence is not a contested 


69. Ill.—^Elzas V. Elzas, 41 N.B. 717, 
171 Ill. 632. 

70. N’.T.—^Hynes v. McDermott. 91 
N.T. 451, 43 Am.R. 677. 

19 C.J. p 136 note 62. 

71. La.——Overing v. Provensal, 42 
So. 211, 117 La, 663. 

72. Ga.—Jenkins v. Jenkins, 9 S.B. 
541, 83 Ga. 283, 20 Am.S.E. 316. 

7236 Cal.—^Eriksen v. Eriksen, 134 
P.2d 825, 67 C.A.2d 632. 

Ind.—Wharton v. Wharton, 32 N.E. 

2d 695, 218 Ind. 345. 

Tex.—Snodgrass v. Snodgrrass, Civ. 
App., 250 S.W.2d 624—Nolen v. No¬ 
len, Civ.App., 196 S.W.2d 629. 
Allegrations held lasnflLcient 
Neither allegration in bill for di¬ 
vorce that defendant was a resident 
of state, nor averment in defendant’s 
pleas in abatement that she was a 
nonresident, was sufficient to estab¬ 
lish character of defendant’s resi¬ 
dence. 

W.Va.—Smith v. Smith, 76 S.E.2d 263, 
138 W.Va. 388. 

72.55 Colo.—Watson v. Watson, 310 
P.2d 654, 136 Colo. 296. 

Pa.—^McNamara v. McNamara, 67 Pa, 
Dist. & Co. 364, 65 Montg.Co. 89. 

Cleaver v. Cleaver, Com,Pl., 1 
Cumb.L.J. 87—Garber v. Garber, 
Com.Pl., 1 Cumb.L.J. 27. 

Disbelief of testimony 
In divorce action, on issue of statu¬ 
tory residence of plaintiff, trial court 
had rigrht to disbelieve testimony of 
defendant and give full credence to 
that of plaintiff and her sister. 

Tex.—^Nolen v. Nolen, Civ.App., 196 
S.W.2d 529. 

Chaogre of domicile 
In wife’s action for divorce and ac¬ 
counting of community property al¬ 
leged to have been acquired by hus¬ 
band during marriage and while par¬ 
ties were domiciled in state of Texas, 
where both parties conceded that 
there had been a change of domi¬ 
cile from Texas to Illinois, burden 
was on plaintiff of establishing by 
satisfactory evidence that their dom¬ 
icile was changed at time alleged in 
her amended complaint. j 


Ill-—-Fry V. Pry, 76 N.E.2d 225, 332 
Ill.App. 484. 

73. Pla.—Chisholm v. Chisholm, 125 
So. 694. 98 Fla. 1196. 

Ohio.—^Boswell v. Boswell. Com.Pl., 
16 Ohio Supp. 153—^Miller v. Miller, 
13 Ohio Supp. 95. 

Pa.—Goga V. Goga, 5 Pa.Dist. & Co. 

669, 40 Montg.Co. 74. 

19 C.J. p 136 note 66. 

That wife left htisbaad’s domicile 
in another state was insufficient to 
warrant a finding that there had been 
a fraudulent effort to confer jurisdic¬ 
tion. 

Ala.—Ex parte Hilton. 105 So. 647, 
213 Ala. 573. 

Beyond reasonable doubt 
In a divorce suit, evidence that 
plaintiff had lived in county for more 
than six months next preceding the 
filing of the suit must be clear, and 
such residence must be established 
beyond all reasonable doubt. 

Tex.—Pavell v. Pavell, Civ.App., 168 
S.W.2d 288. 

Bvidence held to establish residence 
or domicile in state or county 
U.S.—^Berger v. Berger, C.A.Virgin 
Islands, 210 P.2d 403—^Burch v. 
Burch, C.A.Virgin Islands, 196 F.2d 
799. 

Ala.—^Richardson v. Richardson, 63 
So.2d 364, 258 Ala. 423. 

Ark.—^Denison v. Denison, 71 S.W.2d 
1055, 189 Ark. 239. 

Ariz.—Chester v. Chester, 210 P.2d 
331, 69 Ariz. 104. 

Ark.—Gardner v. Gardner, 286 S.W.2d 
23, 225 Ark. 828—Chiotte v. Chiotte, 
279 S.W.2d 296, 225 Ark. 101— 
Knaus v. Knaus, 267 S.W.2d 16, 
223 Ark, 617—Kirk v. Kirk, 239 S. 
W.2d 6, 218 Ark. 880—Birnstill v. 
Birnstill, 234 S.W.2d 757, 218 Ark. 
130—Warren v. Warren, 216 S.W. 
2d 398, 214 Ark. 374—Hagen v. 
Hagen, 183 S.W.2d 785, 207 Ark. 
1007—^Tarr v. Tarr, 182 S.W.2d 348, 
207 Ark. 622—^Young v. Young, 178 
S.W.2d 994, 207 Ark. 36, 162 A.L.R. 
327—^Brickey v. Brickey, 168 S.W. 
2d 845, 205 Ark. 373—Morgan v. 
Morgan, 148 S.W.2d 1078, 202 Ark. 
76. 


Cal.—^Bruce v. Bruce. 263 P.2d 895, 
121 C.A.2d 661—Perry v. Perry, 
209 P.2d 847, 73 C.A. 720—Rhodes 
V. Rhodes, 182 P.2d 275, SO C.A.2d 
723—^Harris v. Harris, 41 P.2d 190, 
4 C.A.2d 379. 

Colo.—Watson v. Watson, 310 P.2d 
554, 135 Colo. 296. 

D.C.—Stewart v. Stewart, 185 P.2d 
436, 87 U.S.App.D.C. 358—^Rogers 
V. Rogers, 130 P.2d 905, 76 U.S.App. 
D.C. 297—Stewart v. Stewart, 286 
P. 987, 52 APP.D.C. 323. 

Jones V. Jones, Mun.App., 136 
• A.2d 580. 

Pla.—Campbell v. Campbell, 57 So. 
2d 34—Todd v. Todd, 56 So.2d 441, 
29 A.L.R.2d 920—Harmon v. Har¬ 
mon, 40 So.2d 209—Aldrich v. Aid- 
rich, 16 So.2d 47, 153 Fla. 856— 
Mills V. Mills, 15 So.2d 763, 153 
Fla. 746—Gershowitz v. Gersho- 
witz, 12 So.2d 463, 152 Pla, 589— 
Sultan V. Sultan, 7 So.2d 108. 150 
Fla. 266—Ginsburg v. Ginsburg, 
198 So. 92, 144 Fla. 456—Burkhart 
V. Burkhart, 197 So. 730, 144 Pla. 
168, modified on other grounds 198 
So. 21, 144 Pla. 371—^Ramsay v. 
Ramsay, 193 So. 759, 141 Pla. 665. 

Ga.—Stanton v. Stanton, 100 S.E.2d 
289. 213 Ga. 545—Williams v. Wil¬ 
liams, 12 S.E.2d 352, 191 Ga. 437— 
Bellamy v. Bellamy, 2 S.E.2d 413, 
187 Ga. 804. 

Idaho.—^Newell v. Newell, 293 P.2d 
663, 77 Idaho 355. 

Ill.—Berlingieri v. Berlingierl, 22 N. 
B.2d 675, 372 Ill, 60. 

Blair v. Blair, 93 N.B.2d 95, 341 
Ill.App. 93—^Bateman v, Bateman, 
85 N.E.2d 196, 337 Ill.App. 7— 
Lerchie v. Lerchie, 71 N.E.2d 540, 
330 IlLApp. 467—^Johnson v. John¬ 
son, 39 N.E.2d 389, 313 Ill.App. 193, 
reversed on other grounds 45 N.E. 
2d 626, 381 Ill. 362—Tobias v. To¬ 
bias, 208 IlLApp. 539. 

Ind.—Sostheim v. Sostheim, 32 N.R 
2d 699, 218 Ind. 352. 

Iowa.—Garside v. Garside, 224 N.W. 
586, 208 Iowa 534. 

Kan.—Gleason v. Gleason, 155 P.2d 
465, 159 Kan. 448. 

Ky.—Tackett v. Tackett, 194 S.W.2d 
832, 302 Ky. 611—Combs v. Combs, 
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192 S.W.2d 395. 301 Ky. 463—Led¬ 
ford V. Ledford, 130 S.W.2d 788, 279 
Ky. 340. 

La.—Steere v. Marston. 81 So.2d 822, 
228 La. 94—Walcup v. Honish, 28 
So.2d 452, 210 La. 843—Spratt v. 
Spratt, 27 So.2d 154, 210 La. 370 
—George v. George, 79 So. 832, 143 
La. 1032. 

Me.—Stewart v. Stewart, 59 A.2d 706, 
143 Me. 406. 

Mass.—Sylvester v. Sylvester, 113 N*. 
£j.2d 830, 330 Mass. 397—Elatz v. 
Katz, 174 N.E. 202, 274 Mass. 77. 
Mich.—Curtis v. Curtis, 46 N.W.2d 
460, 330 Mich. 63—^Taylor v. Taylor, 
20 N.W.2d 174, 312 Mich. 238. 
Minn.—^Buckheim v. Buckhelm, 43 N. 
W.2d 113, 231 Minn. 333—Laird v. 
Laird, 182 N.W. 955, 149 Minn. 104. 
Miss.—Bilbo V. Bilbo, 177 So. 772, 
180 Miss. 536. 

Mo.—Hays v. Hays, 24 S.W.2d 997. 
324 Mo. 810. 

May V. May, App., 294 S.W.2d 627 
—^Bradshaw v. Bradshaw, App., 
166 S.W.2d 805—Kokinakis v. Ko- 
kinakis, App., 180 S.W.2d 243— 
Tate v. Tate, 59 S.W.2d 790, 227 
Mo.App. 1141—Trigg v. Trigg, 41 S. 
W.2d 583, 226 Mo.App. 284—Wirth- 
man v. Wirthman, 39 S.W.2d 404, 
225 Mo.App. 692. 

Mont.—^Mortenson v. Mortenson, 285 
P.2d 834, 129 Mont. 290—Herrin v. 
Herrin, 63 P.2d 137, 103 Mont. 469. 
Neb.—Egbert v. Egbert. 30 N.W.2d 
669, 149 Neb. 227—^Means v. Means, 
17 N.W.2d 1, 145 Neb. 441. 

Nev.—Weinstein v. Weinstein, 321 P. 
2d 245—^Lamb v. Lamb, 65 P.2d 872, 
57 Nev. 421—Crayne v. Crayne, 13 
P.2d 222, 54 Nev. 205, 84 A.L.R. 
716. 

N.T.—Cotanche v. Cotanche, 294 N.T. 
S. 572, 250 App.Div. 826. 

Pignatelli v. Pignatelli, 8 N.T.S. 
2d 10, 169 Misc. 534—Mabson v. 
Mabson, 223 N.T.S. 789, 130 Misc. 
248, reversed without opinion 224 
N.T.S. 844, 221 App.Div. 844. 

Dirksen v. Dirksen, 72 N.T.S.2d 
865. 

N.D.—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106, 75 N.D. 667, 2 A.L. 
R.2d 271—Swanson v. Swanson, 28 
N.W.2d 73, 75 N.D. 332. 

Ohio.—Payer v. Payer, App., 133 N.E. 
2d 620—Casbarro v. Casbarro, App., 
118 N.E.2d 209. 

Boswell V. Boswell, 15 Ohio Supp. 
153—Miller v. Miller, 13 Ohio Supp. 
95. 

Okl.—^McElreath v. McElreath, 317 
P.2d 225—Chappell v. Chappell, 298 
P.2d 768—^Allmon v. Allmon, 164 
P.2d 975, 196 Okl. 329—Greer v. 
Greer, 148 P.2d 156, 194 Okl. 181. 
Or.—Smith v. Smith, 289 P.2d 1086, 
205 Or. 650. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

Miln V. Miln, 106 A.2d 862, 175 
Pa.Super. 613—Wiggins v. Wig¬ 
gins, 90 A.2d 275, 171 Pa.Super. 298 
—Addison v. Addison, 24 A. 2d 45, 
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147 Pa.Super. 267, certiorari denied 
63 S.Ct. 65, 317 U.S. 633, 87 L.Ed. 
711. 

Weber v. Weber, 80 Pa.Dist & Co. 
12, 62 Dauph.Co. 156. 

Butler V. Bulter, Com.Pl., 6 Pay. 
L.J. 139—^Machmer v. Machmer, 
Com.Pl., 62 Montg.Co. 69—^Rue v. 
Rue, Com.Pl., 62 Montg.Co. 145, 60 
Tork Leg.Rec. 67—^Lengel v. Len- 
gel, Com.Pl., 10 Sch.Reg. 62—Grubb 

V. Grubb, Com.Pl., 31 Wash.Co. 58. 
R.I.—Root V. Root, 190 A. 450, 57 R.L 

436—^Budlong v. Budlong, 142 A. 
537, certiorari denied 49 S.Ct. 36, 
278 U.S. 642, 73 L.Ed. 556, and 50 
S.Ct. 354, 281 U.S. 750, 74 L.Ed. 
1161—Borda v. Borda, 117 A. 362, 
44 R.I. 337. 

Tex.—Smith v. Smith, Clv.App., 311 
S.W.2d 947—^Mansfield v. Mansfield, 
Civ.App., 308 S.W.2d 80—Living¬ 
ston V. Livingston, Civ.App., 296 S. 

W. 2d 592—Gallagher v. Die, Civ. 
App., 260 S.W.2d 128—Toung v. 
Toung, Civ.App., 257 S.W.2d 443— 
Dahl V. Dahl, Civ.App., 253 S.W.2d 
691—^Hogue V. Hogue, Civ.App., 242 
S.W.2d 673—Slavik v. Slavik, Civ. 
App., 236 S.W.2d 164—Robinson v. 
Robinson, Civ.App., 235 S.W.2d 228 
—^Bomar v. Bomar, Civ.App., 229 S. 
W.2d 859—Swanson v. Swanson, 
Civ.App., 229 S.W.2d 843, certified 
Question answered 228 S.W.2d 166, 

148 Tex. 600—Murray v. Murray, 
Clv.App., 224 S.W.2d 350—Lewis v. 
Lewis, Civ.App., 224 S,W.2d 277— 
Russell V. Russell, Civ.App., 199 S. 
W.2d 858—McNeill v. McNeill, Civ. 
App., 199 S.W.2d 221—Nolen v. 
Nolen, Civ.App., 196 S.W.2d 529— 
Darsey v. Darsey, Civ.App., 196 
S.W.2d 524—Bateman v. Bateman, 
Civ.App., 188 S.W.2d 866, error dis¬ 
missed—Mortensen v. Mortensen, 
Civ.App., 186 S.W.2d 297—Black v. 
Black, Clv.App„ 185 S.W.2d 476— 
Struble v. Struble, Civ.App., 177 S. 
W.2d 279—^Ivy v. Ivy, CivA.pp., 177 
S.W,2d 237—^Johnson v, Johnson, 
Civ. App., 177 S.W.2d 236—Ther- 
whanger v. Therwhanger, Civ.App., 
175 S.W.2d 704—Cameron v. Cam¬ 
eron, Civ,App„ 172 S.W.2d 980— 
Pavell V. Pavell, Civ.App., 168 S.W. 
2d 288—Bell v. Bell, Civ.App., 135 
S.W.2d 546—Curry v. Curry, Civ. 
App., 122 S.W.2d 677—Robin v. 
Robin, Civ.App., 106 S.W.2d 1082, 
error dismissed—^Davis v. Davis, 
Civ.App., 40 S.W.2d 223, error dis¬ 
missed—^Dodd V. Dodd, Civ.App., 16 
S.W. 2d 686—^Wagley v. Wagley, 
Civ.App., 230 S.W. 493—Dickerson 
V. Dickerson, Civ.App., 207 S.W. 
941. 

Utah.—Gardner v. Gardner, 222 P.2d 
1055, 118 Utah 496. 

Wash.—Sasse v. Sasse, 249 P.2d 380. 
41 Wash.2d 363—^Maple v. Maple. 
189 P.2d 976, 29 Wash.2d 858— 
Kankelborg v. Kankelborg, 90 P. 
2d 1018, 199 Wash. 259-Polk v. 
Polk, 290 P. 861, 158 Wash. 242— 
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Stolze V. Stolze, 193 P. 213, 113 
Wash. 128. 

19 C.J. p 136 note 66 [a]. 

Bvldeiice held insuffloient 
(1) To establish residence in par¬ 
ticular state or county for requisite 
period of time. 

U.S.—Granville-Smith v. Granville- 
Smith, Virgin Islands, 75 S.Ct. 653 
349 U.S. 1, 99 L.Ed. 773. 

Ala.—Levy v. Levy, 56 So.2d 344, 256 
Ala. 629. 

Ariz.—Wynn v. Wynn, 8 P.2d 1081 39 
Ariz. 580. 

Ark.—^Plough V. Plough, 219 S,W.2d 
947, 215 Ark. 228—^Walters v. Wal¬ 
ters, 211 S.W.2d 110, 213 Ark. 497 
—O’Keefe v. O’Keefe, 192 S.W.2d 
556, 209 Ark. 837—Onken v. Onken, 
187 S.W.2d 892, 208 Ark. 873—Hill¬ 
man V. Hillman, 138 S.W.2d 1051, 
200 Ark. 340—Butler v. Butler, 249 

S. W. 553,158 Ark. 170. 

Conn.—Allan v. Allan, 42 A.2d 347 
132 Conn. 1, 159 A.L.R. 493. 

D.C.—Moritz v. Moritz, Sup., 80 P. 
Supp. 267. 

Pla.—^Frank v. Prank, 75 So.2d 282_ 

Fazio V. Fazio, 66 So.2d 297—Peuer 
V. Peuer, 22 So.2d 641, 156 Pla. 117 
—Curley v. Curley, 198 So. 584, 144 
Fla. 728—Wade v. Wade, 113 So. 
374, 93 Pla. 1004. 

Ga.—^Harmon v. Harmon, 74 S.B.2d 
75, 209 Ga. 474. 

HI.—McGuire v. McGuire, 232 Ill. 
App. 447. 

Ky.—^Lanham v. Lanham, 188 S.W.2d 
439, 300 Ky. 237—Darlington v. 
Darlington, 28 S.W.2d 953, 234 Ky. 
610—^Luvall V. Luvall, 15 S.W.2d 
433, 228 Ky. 577—^Kinser v. Kinser, 
216 S.W. 121, 186 Ky. 173. 

La.—Spring v. Spring, 27 So.2d 358, 
210 La. 576—Barrow v. Barrow, 
106 So. 705, 160 La. 91. 

Md.—^Willingham v. Willingham, 160 
A. 280, 162 Md. 539. 

Mich.—Curtis v. Curtis, 46 N.W.2d 
460, 330 Mich. 63. 

Miss.—^Lucia v. Lucia, 27 So.2d 774, 
200 Miss. 520. 

Mo.—Hays v. Hays, 282 S.W. 57, 221 
Mo.App. 516. 

—^McCormack v. McCormack, 129 
A. 212, 3 N.J.Misc. 624. 

N.T.—Jenkinson v. Jenkinson, 212 N. 

T. S. 155, 214 App.Div. 263. 

Jennings v. Jennings, 84 N.T.S. 

2d 511, 193 Misc. 805. 

Ohio.—Saalfeld v. Saalfeld, 89 N.E. 

2d 165, 86 Ohio App. 225. 

Pa.—Abbott V. Abbott. 75 Pa.Super. 
483—Lake v. Lake, 70 Pa.Super. 
220—Harrison v. Harrison, 69 Pa. 
Super. 580. 

Devine v. Devine, 30 Pa.Dist. 664, 
50 Pa.Co. 6, 2 Erie Co. 178. 

Heefner v. Heefner, Com.Pl., 3 
Cumb.L.J. 128—^Meiller v. Meiller, 
Com.Pl., 1 Cumb.L.J. 29—Sprague 
V. Sprague, Com.Pl., 58 Lack.Jur. 
48—Wright v. Wright, Com.Pl., 56 
Lack.Jur. 37—Howey v. Howey, 
Com.Pl., 55 Lack.Jur. 155—Goodall 
v. Goodall, Com.Pl., 47 Luz.Leg. 
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issue, such a degree of proof is not requiredJ^ 
Similarly, where jurisdiction or venue of the court 
is founded on residence of defendant within the 
state or county, such residence must be satisfactorily 
established.'^4-5 The mere fact that suit is com¬ 
menced immediately after the statutory residence is 


completed is not sufficient to discredit testimony as 
to residence."^ 

W’liile it is impossible to lay down any positive 
rule with respect to the evidence necessary to estab¬ 
lish domiciliary intention,^® it cannot be established 


Reg. 57—Dempster v. Dempster, 
Com.PL, 38 Luz.Leg.Reg. 347. 

Tenn.—Sturdavant v. Sturdavant, 
189 S.W.2d 410, 28 Tenn.App. 273. 
Tex.—Grywalski v. Grywalski, Civ. 
App., 263 S.W.2d 684—Snodgrass 

V. Snodgrass, Civ.App., 250 S.W.2d 
624—Hollan v. Hollan, Civ. App., 
187 S.W.2d 423—Perry v. Perry, 
Civ.App., 181 S.W.2d 133—Wells v. 
Wells, Civ.App., 177 S.W.2d 348— 
Renner v. Renner, Civ.App., 27 S. 

W. 2d 636—Gladney v. Gladney, 
Civ.App., 24 S.W.2d 96—^Pipes v. 
Pipes, Civ.App., 23 S.W.2d 751— 
Jones V. Jones, Civ.App., 21 S.W.2d 
559—^Lawler v. Lawler, Civ.App., 
15 S.W.2d 684. 

Va.—Hiles v. Hiles, 178 S.E. 913, 164 
Va. 131, 106 A.L.R. 1. 

(2) To establish change of resi¬ 
dence. 

Ala.—^Bx parte Davis, 30 So.2d 648, 
249 Ala. 221. 

Ky.—Broaddus v. Broaddus, 280 S.W. 
2d 144. 

Okl.—McBlreath v. McBlreath, 317 
P.2d 225. 

Tex.—Green v. Green, Civ.App., 279 
S.W.2d 395—Klingler v. Klingler, 
254 S.W.2d 817. 

(3) Removal of wife to another 
state was, without more, insufficient 
to rebut presumption as to wife’s 
domicile being that of her husband 
which was in Florida, and wife’s re¬ 
moval to another state did not make 
out a prima facie case of change of 
domicile requiring dismissal of 
wife’s bill for divorce on ground 
that wife was not a bona fide or le¬ 
gal resident of Florida. 

Fla.—^McIntyre v. McIntyre, 53 So. 
2d 824. 

(4) Fact that trial court set aside 
its first judgment granting a divorce 
at plaintiff’s request and permitted 
plaintiff to file an amended petition 
was not of itself sufficient proof that 
plaintiff had not resided in county 
for six months next preceding filing 
of her original petition. 

Tex.—^Bateman v. Bateman, Civ.App., 
188 S.W.2d 866, error dismissed. 

(6) Wife’s declaration, in divorce 
petition which she thereafter dis¬ 
missed, that she was a resident of 
county in which husband subsequent¬ 
ly filed his divorce petition and an 
inhabitant of state, was not con¬ 
trolling in determining whether hus¬ 
band was bona fide resident in state 
for twelve months and in county of 
venue for six months before fil¬ 
ing of suit as required by statute. 


Tex.—Wilson v. Wilson, Civ.App., 
189 S.W.2d 212. 

Svidenee held to show no jurisdic¬ 
tion. 

Ala.—^Bx parte Weissinger, 22 So.2d 
510, 247 Ala. 113. 

Ark.—Hart v. Hart, 265 S.W.2d 950, 
223 Ark. 376—May v. May, 254 S. 
W.2d 957, 221 Ark. 585—Smith v. 
Smith. 242 S.W.2d 350. 219 Ark. 278 
—Leo V. Leo, 220 S.W.2d 419, 215 
Ark. 325—Deal v. Deal. 208 S.W.2d 

782, 212 Ark. 958—Swanson v. 
Swanson, 206 S.W.2d 169, 212 Ark. 
439. 

D.C.—^Metcalf v. Metcalf, 142 F.2d 
102, 79 U.S.APP.D.C. 51—Ridgeway 
V. Ridgeway, 63 P.2d 458, 61 App. 
D.C. 395—^Marcum v. Marcum, 62 
F.2d 871, 61 App.D.C. 332—Rollings 
V. Rollings, 53 F.2d 917, 60 App.D. 
C. 30o. 

Adams v. Adams, Mun.App., 136 
A.2d 866—Stephenson v. Stephen¬ 
son, Mun.App., 134 A.2d 105. 

Fla.—^Fairlamb v. Fairlamb, 22 So. 

2d 580, 156 Fla. 104. 

Ill.—Dean v. Dean, 46 N.E.2d 59, 381 
Ill. 514. 

Iowa.—^Korsrud v. Korsrud, 45 N.W. 

2d 848, 242 Iowa 178. 

La.—Maddux v. Maddux, 79 So. 79, 
143 La. 625. 

Mo,—^Phelps V. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202—Bryant v. 
Bryant, App., 232 S.W.2d 199. 

Mont.—^Archer v. Archer, 75 P.2d 

783, 106 Mont. 116. 

N.T,—^Perrin v. Perrin, 250 N.T.S. 
588, 140 Misc. 406. 

N.D.—Smith v. Smith, 86 N.W. 721, 
10 N.D. 219. 

Pa.—Hall V. Hall. 186 A. 318, 122 Pa. 
Super. 242—^Morgan v. Morgan, 95 
Pa.Super. 267. 

Mangus v. Mangus, 55 Pa.Dist. 
& Co, 146, 28 Erie Co. 187. 

R.I,—Salters v. Salters, 48 A.2d 359, 
72 R,I. 81—Flora v. Flora, 17 A. 2d 
429, 66 R.I. 70. 

Tex.—^Forse v. Forse, Civ.App., 220 
S.W.2d 342—Stugard v. Stugard, 
Civ,App., 200 S.W.2d 832—Pippin 
V. Pippin, Civ.App., 193 S.W.2d 236 
—Wilson V. Wilson, Civ.App., 189 
S.W.2d 212. 

Vt.—^Tower v. Tower, 138 A.2d 602, 
120 Vt. 213. 

Production of prior decree 

On issue of residence in husband’s 
suit for divorce, wherein it was prov¬ 
ed that husband, after departing 
from state and after obtaining Mex¬ 
ican divorce, married woman with 
whom wife had previously accused 
him of having improper relations and 
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with her returned to state of New 
Tork within one year from filing di¬ 
vorce libel, although husband claim¬ 
ed to have maintained residence in 
Pennsylvania, husband should have 
produced copy of Mexican decree and 
shown whether he gave residence as 
Penns 3 ‘lvania or some other state 
when he applied for divorce and mar¬ 
ried other woman. 

Pa.—Huston v. Huston, 197 A. 774, 
130 Pa.Super. 501. 

74. Tex.—^Allen v. Allen, Civ.App., 
128 S.W. 697. 

74.5 Evidence held sufficient 
Ala.—Gee v. Gee, 39 So.2d 406, 252 
Ala. 103. 

Ky.—Hayes v. Blackwell, 198 S.W. 

2d 203. 303 Ky. 548. 

Miss.—Carter v. Carter, 97 So. 2d 
529. 

Mo.—Phelps V. Phelps. 246 S.W.2d 
838, 241 Mo.App. 1202. 

N.J.—^Antonelli v. Antonelli, 84 A. 2d 
753, 16 N.J.Super. 439. 

N.T.—Lapin v. Lapin, 72 KY.S.2d 
915, 190 Misc. 31. 

Lawson v. Lawson, 64 N.T.S.2d 
356. 

Evidence held insufficient 

(1) In general. 

Del.—Gahn v. Gahn, 116 A.2d 902, 10 
Terrj" 368. 

Ga.—Harmon v. Harmon, 74 S.E.2d 

75. 209 Ga. 474. 

N.Y.—Schwebel v. Schwebel, 128 N. 
Y.S.2d 429. 

W.Va.—Sutton v. Sutton, 36 S.E.2d 
608, 128 W'.Va. 290. 

(2) In wife’s divorce suit, evidence 
that most of furniture had been 
moved from dwelling house, wherein 
defendant once lived, when deputy 
sheriff posted copy of summons on 
front door thereof, testimony of de¬ 
fendant’s father that defendant had 
moved therefrom, and evidence that 
defendant had instituted divorce pro¬ 
ceeding against plaintiff in another 
state, were held insufficient to show 
that defendant abandoned such 
house as his usual place of abode 
in county of venue before such post¬ 
ing. 

W.Va.—Crouch v. Crouch, 20 S.B.2d 
169, 124 W.Va. 331. 

75. Ariz.—Stark v. Stark, 259 P. 
401, 32 Ariz. 392. 

76. Pa.—Whelan v. Whelan, 19 Pa. 
Dist. 21, 37 Pa.Co. 115. 

Evidence held sufficient 
Mass.—Katz v. Katz, 174 N.E. 202, 
274 Mass. 77. 

Pa. —^Anderson v. Anderson, 94 A.2d 
104, 172 Pa.Super. 527—Verbeck v. 
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by vague and unsatisfactory proof While un¬ 
der some circumstances the testimony of plaintiff 
has been held sufficient to prove residence, as a 
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rule the testimony of complainant, if controverted,*?9 
will not be accepted as sufficient to establish resi- 
dence,80 unless it is corroborated.^^ Likewise, ad- 


Verbeck, 52 A.2d 241, 160 Pa.Super. 
515. 

77. Ill.—De Klade v. De Klade, 231 
Ill.App. 50. 

Ohio.—Jones v. Jones, 17 Ohio N.P., 
N.S.. 456. 

Pa.—Lipps V. Liipps, 90 Pa.Super. 86. 
Pacenza v, Pacenza, 32 LiUz.Li. 
Reg. 393. 

19 C.J. p 136 note 69. 

Presence in jurisdiction 

Statute of the Virgin Islands pro¬ 
viding that six weeks* presence is 
prima facie evidence of domicile, so 
that court shall have jurisdiction to 
entertain divorce action, does not 
confer jurisdiction by the procedure 
outlined therein, since such proce¬ 
dure is insuflacient to prove a prima 
facie case of domicile. 

U.S.—Alton V. Alton, D.C.Virgin Is¬ 
lands, 121 F.Supp. 878, affirmed 207 
P.2d 667, vacated as moot 74 S.Ct. 
736, 347 U.S. 610, 98 L.Bd. 987. 
Proof of voting 

(1) The exercise of the right of 
suffrage in New Jersey by libelant in 
divorce action in Pennsylvania con¬ 
clusively showed residence in New 
Jersey with a domiciliary intent at 
the time he exercised the right of 
suffrage. 

Pa.—^Alburger v. Alburger, 10 A. 2d 
888 , 138 Pa.Super. 339. 

( 2 ) However, the fact that shortly 
after bill for divorce was filed plain¬ 
tiff registered as voter, and voted 
at primary election, would not be 
conclusive as to actual domicile. 

Md.—Willingham v. Willingham, 160 

A. 280, 162 Md. 539. 

78. Ky.—^Welntraub v. Murphy, 244 
S.W.2d 454. 

Tex.—^Van Dyck v. Van Dyck, Civ. 
App., 121 S.W.2d 642, error dis¬ 
missed—Gamblin v. Gamblin, 114 
S.W. 408, 52 Tex.Civ.App. 479. 
Prima fade case 

In divorce action, plaintiff’s testi¬ 
mony that he was, in fact, living in, 
and had been a resident of, state for 
more than year, was sufficient to 
raise prima facie case of domicile; 
but testimony that plaintiff was in 
armed forces of the United States, 
had been drafted in Ohio, and sent 
by military authority to a permanent 
station in Oregon, was sufficient to 
overcome the prima facie case. 

Or.—^Zimmerman v. Zimmerman, 155 
P.2d 293, 175 Or. 585. 

79. Ark.—Crane v. Crane, 199 S.W. 
2d 316, 211 Ark. 65—Corpus Juris 
Secundum ^Luoted in O’Keefe v. 
O’Keefe, 192 S.W.2d 556, 558, 209 
Ark. 837. 

S.D.—Pollock V. Pollock, 68 N.W. 176, 

9 S.D. 48. 

19 C.J. p 136 note 71. 


Admission in answer 
There is a sufficient showing 
where plaintiff testified as to resi¬ 
dence and defendant in his answer 
admitted such residence. 

Ill.—^Rieman v. Rieman, 268 Ill.App. 
573. 

80. Ariz.—Hemphill v. Hemphill, 
324 P.2d 225, 84 Ariz. 95. 

Ark.—Corpus Juris Secundum piloted 
in O’Keefe v. O’Keefe, 192 S.W.2d 
556, 558, 209 Ark. 837. 

Pla.—^Kutner v. Kutner, 33 So.2d 42, 
159 Fla. 870—Phillips v. Phillips, 
1 So.2d 186, 146 Pla. 311. 

Pa.—Garber v. Garber, Com.Pl., 1 
Cumb.L.J. 27. 

R.I.—McCarthy v. McCarthy, 122 A. 

529, 45 R.I. 367. 

19 C.J. p 136 note 72. 

Testimony as to intention 

(1) Although complainant’s own 
testimony as to intention is relevant 
in determining residence, such an as¬ 
sertion of intention is not sufficient 
in itself to establish “residence” 
within the state necessary to main¬ 
tenance of divorce suit. 

Miss.—Smith v. Smith, 12 So.2d 428, 
194 Miss. 431. 

(2) Self-serving declarations of in¬ 
tent by person claiming domicile 
within state for purposes of divorce 
are not alone sufficient to establish 
domicile. 

Tenn.—Sturdavant v. Sturdavant, 189 
S.W.2d 410, 28 Tenn.App. 273. 
Implicit reliance 

In divorce proceedings, it is un¬ 
wise to rely implicitly on testimony 
of plaintiff concerning domicile. 
Ohio.—^Boswell v. Boswell, 15 Ohio 
Supp. 153. 

81. Ariz.—^Hemphill v. Hemphill, 
324 P.2d 225, 84 Ariz. 95. 

Ark.—May v. May, 254 S.W.2d 957, 
221 Ark. 585—Corpus Juris Secun¬ 
dum quoted in O’Keefe v. O’Keefe, 
192 S.W.2d 556, 558, 209 Ark. 837. 
Cal.—^Ungemach v. Ungemach, 142 
P.2d 99, 61 C.A.2d 29—^Hamburger 
V. Hamburger, 141 P.2d 453, 60 C.A. 
2d 530—^Bragg v. Bragg, 90 P.2d 
329, 32 C.A.2d 611. 

Pla.—^Pepper v. Pepper, 66 So.2d 280. 
N.J.—Glacken v. Glacken, 28 A.2d 
213, 132 N.J.Eq. 304. 

Pa.—Lee v. Lee, 17 Pa.Dist. & Co. 

219, 30 Sch.Leg.Rec. 232. 

19 C.J. p 136 note 73. 

Person in military service 
"While one in military service may 
establish a residence at a place 
where he is stationed for purpose of 
procuring a divorce, this may not be 
shown by the testimony of plaintiff 
alone of his Intention, uncorroborat¬ 
ed by any act indicative of those 
intentions. 


Tex.—Wells v. Wells, Civ.App.. 177 
S.W.2d 318. 

Corroboration held sufficient 

(1) In general. 

Ariz.—Clark v. Clark, 225 P.2d 486, 
71 Ariz. 194—Sessum v. Sessum' 
160 P.2d 330, 63 Ariz. 155. 

Cal.—Griffin v. Griffin, 264 P.2d 167, 
122 C.A. 2 d 92—^Ungemach v. XJn- 
gemach, 142 P.2d 99, 61 C.A.2d 29. 
Ind.—Thompson v. Thompson, 130 N. 
E. 655, 75 Ind.App. 415. 

( 2 ) Husband’s testimony that he 
and wife had lived in city since their 
marriage seventeen years before was 
sufficient to show residence in the 
state for two years immediately be¬ 
fore commencement of action for di¬ 
vorce, and statement of wife’s at¬ 
torney in open court admitting the 
residence and the admission thereof 
in wife’s verified answer constituted 
sufficient “corroboration” as to resi¬ 
dence, in absence of claim that such 
residence did not in fact exist. 

Wis.—^Hirchert v. Hirchert, 11 N.W. 

2d 157, 243 Wis. 519. 

Corroboration held 

(1) In general. 

Ark.—Crane v. Crane, 199 S.W.2d 
316, 211 Ark. 55. 

(2) In husband’s divorce suit, tax 
assessor’s testimony as to poll tax 
assessment, made against complain¬ 
ant a few days before trial, was in¬ 
sufficient to corroborate complain¬ 
ant’s testimony as to his bona fide 
residence in state for time required 
by statute. 

Ark.—O’Keefe v. O’Keefe, 192 S.W. 2 d 
556, 209 Ark. 837. 

(3) In action by wife for separate 
maintenance wherein husband filed 
counterclaim seeking divorce, admis¬ 
sion in wife’s sworn reply to coun¬ 
terclaim that husband had been ac¬ 
tual, bona fide resident of Arizona 
more than one year prior to filing of 
counterclaim could not be deemed 
corroboratory evidence in view of 
wife’s testimony that she did not 
know husband’s whereabouts during 
two years preceding trial. 

Ariz.—Hemphill v. Hemphill, 324 P. 
2d 225, 84 Ariz. 95. 

Offer of proof 

In action for divorce, wherein de¬ 
fendant admitted allegation of resi¬ 
dence contained in complaint, plain¬ 
tiff offered to prove corroboration of 
residence by witness and defendant 
admitted that such witness would 
testify in corroboration of plaintiff’s 
residence, decree of divorce was not 
subject to attack on ground that 
plaintiff had failed to establish resi¬ 
dence by corroborated evidence. 
Idaho.—^Jordan v. Jordan, 276 P.2d 
669, 76 Idaho 512. 
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missions of the parties are not of themselves suffi¬ 
cient to establish residence.8i-5 While residence 
may be proved by circumstantial evidence,82 yet the 
court will not act on proof of circumstances not in 
themselves conclusive, if direct and indisputable 
evidence is available.83 

On the trial of defendant's cross action after 
plaintiff obtained a voluntary nonsuit, plaintiff's pe¬ 
tition alleging residence would be evidence only 
that plaintiff had alleged jurisdictional matters, and 
not proof of the allegations.84 A husband's insti¬ 
tution of a divorce action in a foreign state on al- 
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legations of his residence therein is evidence against 
him on the issue of his residence in the state, but 
not conclusive, in a subsequent divorce action 
brought by him in the state.84.5 

Statutes requiring proof of residence to be made 
by two witnesses who are resident freeholders and 
householders of the state are mandatory and can¬ 
not be waived or disregarded,85 and proof of the 
qualification of the witnesses is prerequisite to the 
court's jurisdiction,86 and an admission by defend¬ 
ant's counsel of plaintiff's residence within the state 


Time of residence 
Residence of petitioner from time 
of filing divorce action to hearing 
need not, however, be corroborated. 
N.J.—^Hausle v. Hausle, 144 A. 791, 
104 N.J.Ea. 230. 

81.5 W.Va.—Taylor v. Taylor, 36 S. 

E.2d 601, 128 W.Va. 198. 

Statute held controlling 

In action for divorce. In determin¬ 
ing whether residence exists, trial 
court is controlled by statute and 
cannot act on uncorroborated state¬ 
ment, admission, or testimony of 
parties. 

Cal.—^Hamburger v. Hamburger, 141 
P.2d 453, 60 C.A.2d 630. 

Admission in pleadings 

(1) Admission of two years* resi¬ 
dence by complainant suing for di¬ 
vorce in pleadings is Ineffectual as 
substitute for proof. 

Fla.—Wade v. Wade, 113 So. 374, 93 
Fla. 1004. 

(2) Wife’s admission, in answer to 
husband’s complaint for divorce, of 
allegation as to husband’s residence, 
did not obviate necessity of proof 
and finding as to residence, and did 
not preclude wife from asserting on 
appeal that court erred in failing to 
make such a finding. 

Cal.—^Hamburger v. Hamburger, 141 
P.2d 453, 60 C.A.2d 530. 

82. Cal.—Bernou v. Bernou, 114 P. 

1000, 15 C.A. 341. 

19 C.J. p 136 note 74. 

Testimony or circumstances 
Domicile or residence, necessary to 
give court jurisdiction of divorce 
case, is mainly a question of intent 
which may be shown by the testi¬ 
mony of the parties and by surround¬ 
ing circumstances. 

Wash.—^Mapes v. Mapes, 167 P.2d 
405, 24 Wash.2d 743. 

Inferential proof 

In divorce proceeding, domicile of 
plaintiff is provable by the testimony 
of plaintiff himself and inferentially 
by proof of other facts which may 
indicate plaintiff’s state of mind. 
Ohio.—^Boswell v. Boswell, 16 Ohio 
Supp. 153. 

Where there is a conflict between 
plaintiff’s testimony as to domicile 


and circumstantial evidence, the cir¬ 
cumstantial evidence should be such 
as reasonably to satisfy the trier of 
the facts that plaintiff’s testimony is 
untrue. 

Ohio.—^Boswell v. Boswell, supra. 
Bomicile of origin 
Proof that the domicile of origin 
of plaintiff husband was in the state 
was of itself prima facie evidence 
that his domicile had been there for 
more than a year prior to the com¬ 
mencement of suit, as required by 
statute. 

Va.—Chandler v. Chandler, 112 S.E. 

866, 132 Va. 418. 

Application for license 
In a divorce action, the fact that 
plaintiff, for the purpose of obtain¬ 
ing automobile license and ration 
cards, stated his residence as a state 
other than that in which the action 
was instituted, was some evidence 
on the question of domicile but not 
necessarily conclusive. 

N.C.—^Bryant v. Bryant, 45 S.E.2d 
672, 228 N.C. 287. 

83. Ala.—Hendricks v. Hendricks, 
72 Ala. 132. 

Pa.—Austin v. Austin, 4 Pa.Co. 368. 

84. Tex.—^Mansur v. Mansur, Civ. 
App., 21 S.W,2d 38. 

84.5 N.C.—Welch v. Welch, 39 S.B. 
2d 457, 226 N.C. 541. 

85. Ind.—^Davidson v. Davidson, 90 
N.E.2d 821, 120 Ind.App. 253, re¬ 
hearing denied 91 N.E.2d 796, 120 
Ind.App. 253—Coulter v. Coulter, 9 
N.E.2d 141, 103 Ind.App. 565. 

19 C.J. p 136 note 76. 

Surplusage 

Where there were two competent 
resident witnesses for petitioner 
seeking divorce to prove residence of 
petitioner, testimony of third wit¬ 
ness who allegedly failed to qualify 
could be disregarded as surplusage. 
Ind.—^Adkins v. Adkins, 70 N.E.2d 
750, 117 Ind.App. 189. 

Flaiutiff as witness 

(1) Plaintiff in divorce action is a 
competent witness in her own be¬ 
half as to her residence, with respect 
to satisfaction of the statutory re¬ 
quirement. 


Ind.—^Adkins v. Adkins, supra— 
Thompson v. Thompson, 130 N.E. 
655, 75 Ind.App. 415. 

(2) So testimony of wife and one 
other resident householder was suifi- 
cient to establish wife’s residence 
for purpose of divorce. 

Ind.—^Bowman v. Bowman, 77 N.E. 2d 
900, 118 Ind.App. 137. 

88. Ind.—^Driver v. Driver, 153 Ind. 

88 . 

19 C.J. p 136 note 77. 

Suffioleney of proof 

(1) The qualification of a witness 
need not be established by formal 
proof. 

Ind.—Miller v. Miller, 104 N.E. 588, 
55 Ind.App. 644. 

(2) The proof of the residence of 
the witnesses need be only such as 
to satisfy the court. 

Ind.—Coulter v. Coulter, 9 N.E.2d 
141, 103 Ind.App. 565. 

19 C.J. p 136 note 77 [a]. 

(3) Testimony of resident witness 
for petitioner seeking divorce that 
witness was a married man and that 
he lived at certain address with his 
wife and family qualified him as a 
“householder” to prove residence of 
petitioner. 

Ind.—Adkins v. Adkins, 70 N.B.2d 
750, 117 IncLApp. 189. 

(4) Legislature, in providing that 
only resident * householders” are 
qualified to make proof of residence 
of petitioner seeking divorce, meant, 
not that such witness need only be 
a married man or woman living as 
such or a resident member of a 
household, but that he or she must 
be responsible head of the household 
of which he or she is a member. 
Ind.—^Berghean v. Berghean, 48 N. 

E.2d 1001, 113 Ind.App. 412. 

Mere fact of marriage of husband 
and wife does not necessarily consti¬ 
tute either of them a “householder” 
within statute requiring residence of 
petitioner seeking divorce to be 
proved by at least two witnesses who 
are resident householders of the 
state, and which one, if either, is a 
householder is a “question of fact” 
to be proved. 

Ind.—^Berghean v. Berghean, supra. 
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is insufficient ;87 but where the qualifications of the 
requisite number of witnesses are clearly shown, 
and their testimony, with proper inferences and 
presumptions fully proves fulfillment of the statu¬ 
tory requirements, express or formal proof of plain¬ 
tiff’s bona fide residence is not necessary.8® 

Where nonresidence of plaintiff is the basis of a 
plea in abatement, defendant must establish that 
fact by the greater weight of credible evidence.^^ 

87. Ind.—^PrettSTnan v. 

25 KE. 179, 125 Ind. 149. 

88. Ind.—^Wharton v. Wharton, 32 
N.E.2d 695, 218 Ind. 345—McMur- 
rey v. McMurrey, 4 N.E.2d 640, 210 
Ind. 595. 

Dimmett v. Dimmett, 122 N.E.2d 
883, 125 Ind.App. 110. 

Sufficiency of proof 
Evidence of legral residence of pe¬ 
titioner needs only to be to satisfac¬ 
tion of court. 

Ind.—^W^harton v. Wharton, 32 N.E. 

2d 695. 218 Ind. 345. 

Coulter V. Coulter, 9 N.E. 2d 141, 

103 Ind.App. 565—Swift v. Swift, 

137 N.E. 568, 79 Ind.App. 199. 

89. Evidence held snfflcient 
In proceeding on husband’s plea 

In abatement to venue in wife's di¬ 
vorce action, evidence sustained trial 
court’s finding that parties had re¬ 
sided in venue county when separa¬ 
tion occurred. 

Ala.—^Ex parte Lewis, 79 So.2d 792, 

262 Ala. 463. 

Evidence held insufficient to sup¬ 
port judgment sustaining husband’s 
plea in abatement that wife suing 
for divorce was not bona fide resi¬ 
dent of city in which action was 
brought. 

Mo.—Walton v. Walton, App., 6 S.W. 

2d 1025. 

90. Conn.—Senderoff v. Senderoff, 60 
A.2d 422, 133 Conn. 300—Neff v. 

Neff, 114 A. 126, 96 Conn. 273. 

I>el.—Adkins v. Adkins, 190 A. 740, 

8 W.W.Harr. 314. 

D.C.—Marshall v. Marshall, 3 F.2d 
344, 55 App.D.C. 173, 40 A.L.R. 624 
—Stewart v. Stewart, 286 F. 987, 

62 App.D.C. 323—Symons v. Sy¬ 
mons, 275 F. 1015, 61 App.D.C. 69 
—Topham v. Topham, 269 F. 1013, 

60 APP.D.C. 229—McKitrlck v. Mc- 
Kitrick, 261 F. 451, 49 App.D.C. 

109. 

Ill-—Hoef V. Hoef, 153 N.E. 658, 323 
Ill. 170. 

Fowler v. Fowler, 42 N.E.2d 964, 

315 Ill.App. 270. 

La.—^Arbour v. Murray, 63 So.2d 425, 

222 La. 684. 

Md.—Kline v. Kline, 16 A.2d 924, 179 
Md. 10—Campbell v. Campbell, 198 
A. 414, 174 Md. 229, 116 A.L.R. 939 
—Spellman v. Spellman, 182 A. 342, 

169 Md. 700—Scrimger v. Scrim- 
ger, 171 A. 79, 166 Md. 442—Mar- 
siglia V. Marsiglia, 159 A. 914, 162 


§ 139(1), - Adultery 

Proof of adultery must be clear, positive, and suffi¬ 
ciently definite to show the circumstances under which 
It was committed; but It may be sufficiently established 
by a preponderance of the evidence. 

Quoted in: Ohio.—Geiger v. Geiger, 72 N.E.2d 766, 769 80 
Ohio App. 161. 

The proof of adultery as a ground for divorce 
must be clear and positive.80 The adultery should 
be so clearly and conclusively shown that there is 

V. Marshall, 8 So.Sd 843, 243 Ala. 
169—Dawson v. Dawson, 19$ So. 
622, 240 Ala. 258—^Lunsford v. 
Lunsford, 168 So. 188, 232 Ala. 368. 
Ark.—Ayers v. Ayers, 290 S.W.2d 24*, 
226 Ark. 394—^Buck v. Buck, 184 s! 
■W.2d 68, 207 Ark. 1067—Hargis v! 
Hargis, 67 S.W.2d 597, 188 Ark. 1167 
—^Lockhart v. Lockhart, 220 SW 
44, 143 Ark. 276. 

Cal.—Thompson v. Thompson, 288 P. 
2d 932, 136 C.A.2d 639—Taylor v. 
Taylor, 186 P.2d 1015, 82 C.A.2d 
657. 

Conn.—Zeiner v. Zeiner, 179 A. 644, 
120 Conn. 161. 

H-C.—Thompson v. Thompson, 164 F. 
2d 705, 82 U.S.APP.D.C. 326—Den¬ 
nett V. Dennett, 71 F.2d 976, 63 
App.D.C. 262—^Marshall v. Marshall, 

3 P.2d 344, 55 App.D.C. 173, 40 A.L. 
R. 624—^Allen v. Allen, 285 F. 962, 
62 App.D.C. 228—Symons v. Sy¬ 
mons, 275 F. 1016, 51 APP.D.C. 69. 
Fla.—Williams v. Williams, 62 So.2d 
729—Tomlinson v. Tomlinson, 189 
So. 718, 138 Fla. 481—^McMillan v, 
McMillan, 162 So. 524, 120 Fla. 209 
—Heath v. Heath, 138 So. 796, 103 
Fla. 1071, 82 A.L.R. 637. 

Benson v. Benson, App., 102 So. 
2d 748—Parker v. Parker, App. 97 
So,2d 136. 

Idaho.—Carter v. Carter, 230 P. 768, 
39 Idaho 798. 

Ill.—^Marcy v. Marcy, 79 N.E.2d 207, 
400 Ill. 162—Young v. Young, 164 
N.B. 405, 323 Ill. 608—Vayette v. 
Myers, 136 N.B. 467, 303 Ill. 562, 
certiorari denied Myers v. Vayette, 
43 S.Ct. 249, 260 U.S. 749, 67 L.Ed. 
495. 

Garrison v. Garrison, 147 N.B.2d 
424, 16 Ill.App.2d 149—Wolfrum 
V. Wolfrum, 126 N.E.2d 34, 6 Ill. 
App. 2d 471—^Malcomson v. Malcom- 
son, 124 N.E.2d 641, 6 Ill.App.2d 235 
—^Brooks V. Brooks, 116 N.E.2d 200, 

1 Ill.App.2d 87—Grigg v. Grigg, 94 
N.E.2d 565, 341 Ill.App. 477—Crook 
V. Crook, 70 N.E.2d 209, 329 Ill. 
App. 588—Jackson v. Jackson, 14 
N.E.2d 271, 294 Ill.App. 552—Mitch¬ 
ell V. Mitchell, 241 Ill.App. 7. 

Iowa.—^Paulsen v. Paulsen, 60 N.W. 
2d 667, 243 Iowa 61—Sido v. Sido, 

48 N.W.2d 799, 242 Iowa 950—Cril- 
ley V. Crilley, 292 N.W. 67, 228 Iowa 
422—Chamberlain v. Chamberlain, 
185 N.W. 983—Brett v. Brett, 182 
N.W. 241, 191 Iowa 262. 

Ky.—Combs v. Combs, 171 S.W.2d 


Prettyman, ( Md. 700—Resh v. Resh, 144 A. 361 
156 Md. 699—Lang v. Lang, 142 A 
485, 155 Md. 464—Cashell v. Cash 
ell, 137 A. 904, 153 Md. 170—Corpus 
Juris cited in Barnett v. Barnett 
125 A. 51, 52, 144 Md. 184—Fassetl 
V. Fassett, 121 A. 869, 143 Md. 35— 
German v. German, 112 A. 789, 13' 
Md. 424. 

Miss.—McCraney v. McCraney, 43 So, 
2d 872, 208 Miss. 105. 

N.J.—Lotz V. Lotz, 19 A.2d 675, 12S 
N.J.Eq. 476—Danielson v. Daniel¬ 
son, 11 A.2d 23. 127 N.J.Eq. 41— 
Johnson v. Johnson, 131 A. 673, 9S 
N.J.Eq. 190—Messick v. Messick, 
116 A. 379, 93 N.J.Eq. 220—Cartan 
V. Cartan, 115 A. 353. 93 N.J.Eq. 
176. 

N.Y.—Dempsey v. Dempsey, 281 N. 
Y.S. 303, 156 Misc. 693. 

Maroth v. Maroth, 64 N.Y.S.2d 
2C0. 

Okl.—Evans v. Evans, 252 P. 837. 123 
Okl. 9. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa, Super. 401—^Newman v. New¬ 
man, 85 A.2d 613, 170 Pa.Super. 238 
—Pierpoint v. Pierpoint, 164 A. 808, 
108 Pa,Super. 108. 

Klair v. Klair, 3 Pa.Dist. & Co. 
419, 26 Dauph.Co. 60. 

Arbutina v. Arbutina, Com.Pl., 19 
Beaver 22—Houck v. Houck, Com. 
PI., 5 Chest.Co. 6—Beggs v. Beggs, 
Com.Pl., 47 Lack.Jur. 181. 

S.C.—Corpus Juris Secundum quoted 
in Brown v. Brown, 56 S.E.2d 330, 
336, 216 S.C. 502, 15 A.L.R.2d 163. 
Va.—^Martin v. Martin, 184 S.E. 220, 
166 Va. 109—Colbert v. Colbert, 174 
S.B. 660, 162 Va. 393. 

W.Va.—Smith v. Smith, 24 S.E.2d 
902, 125 W.Va. 489—^Wolfe v. 

Wolfe, 198 S.B. 209, 120 W.Va. 389 
—Criser v. Criser, 156 S.E. 84, 109 
W.Va. 696—Murrin v. Murrin, 119 
S.E. 812, 94 W.Va. 605—Schutte v. 
Schutte, 111 S.E. 840, 90 W.Va. 787. 
19 C.J. p 137 note 79. 

Evidence held sufficient 
(1) Generally. 

Ala.—Fancher v. Fancher, 80 So. 2d 
248, 262 Ala. 489—Rudicell v. Rudi- 
cell, 77 So.2d 339, 262 Ala. 41— 
Carnegie v. Carnegie, 73 So.2d 556, 
261 Ala. 146—Jackson v. Jackson, 
66 So.2d 745, 269 Ala. 267—Critten¬ 
den V. Crittenden, 54 So.2d 489, 266 
Ala. 219—^Lawson v. Lawson, 20 
So.2d 98, 246 Ala, 233—Marshall 
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no practical theory under which the party could be | innocent, when all of the evidence is considered 


1001, 294 Ky. 414—Woford v. Wo- 
ford, 103 S.W.2d 296, 267 Ky. 787 
—Coleman v. Coleman, 76 S.W.2d 
593, 256 Ky. 530—^Metcalf v. Met¬ 
calf, 61 S.W.2d 675, 244 Ky. 536— 
Riglesberger v. Riglesberger, 290 
S.W. 686, 217 Ky. 786—Hehr v. 
Hehr. 263 S.W. 33, 203 Ky. 727. 

Xia.—Pilgrim v. Pilgrim, 102 So. 2d 
864, 235 La. 112—Wall v. Wall, 101 
So.2d 211, 234 La. 712—Bailey v. 
Bailey, 96 So.2d 576, 233 La. 302— 
Estopinal v. Estopinal, 66 So.2d 
311, 223 La. 486—Kieffer v. Her- 
iard, 58 So.2d 836, 221 La. 151— 
Diez V. Diez, 53 So.2d 677, 219 La. 
576—Guidry v. Allemand, 43 So.2d 
611, 216 La. 288—Coston v. Cos- 
ton, 200 So. 474, 196 La. 1095— 
Gauthier v. Matthews, 185 So. 272, 
191 La. 326—Bonanno v. Decedue, 
173 So. 756, 186 La. 1041—Kinchen 
V. Kinchen, 168 So. 83, 184 La. 866 
—^Moussa V. Trascher, 166 So. 126, 
184 La. 423—Shipp v. Shipp, 165 
Bo. 189, 183 La. 1025—Cox v. Cox, 
159 So. 378, 181 La. 246—Gastrell 
V. Gastrell, 146 So. 40, 176 La. 515 
—Tasker v. W’hite, 128 So. 623, 170 
La. 584—^McKaskle v. McKaskle, 
121 So. 741, 168 La. 195—Caserta v. 
Caserta, 96 So. 834, 153 La. 989— 
Collett! V. Tranchina, 91 So. 818, 
151 La. 403—Irby v. Irby, 84 So. 41, 

146 La. 747. 

Me.—^Heaton v, Heaton, 14 A,2d 708, 
137 Me. 325. 

Md.—Courson v. Courson, 117 A.2d 
850, 208 Md. 171—Burger v. Burger, 
104 A.2d 923, 204 Md. 495—Mein- 
inger v. Meininger, 84 A.2d 61, 198 
Md. 432—Blades v. Blades, 71 A. 
2d 293, 194 Md. 505—Lickle v. Lic- 
kle, 52 A.2d 910, 188 Md. 403— 
Pekar v. Pekar, 52 A.2d 468, 188 
Md. 360—^Hoover v. Hoover, 51 A.2d 
166, 187 Md. 646—^Hockman v. Hock- 
man, 50 A.2d 136, 187 Md. 340— 
Dougherty v. Dougherty, 48 A.2d 
451, 187 Md. 21—Stevens v. Stevens, 
47 A.2d 752, 186 Md. 612—Bowler 
V. Bowler, 39 A.2d 538, 183 Md. 493 
—^Dunn V. Dunn, 29 A.2d 664, 181 
Md. 665—^Mountford v. Mountford, 
19 A.2d 178, 179 Md. 697—Jeppi v. 
Jeppi, 18 A.2d 207, 179 Md. 698— 
Faulkner v. Faulkner, 4 A.2d 117, 
176 Md. 692—Zierler v. Zierler, 
197 A. 864, 173 Md. 696—Spellman 
V. Spellman, 182 A. 342, 169 Md. 
700—Durr v. Durr, 155 A. 188, 161 
Md. 66—sponger v. Fonger, 154 A. 
443, 160 Md. 610—Snyder v. Sny¬ 
der, 150 A. 873, 159 Md. 391—Shaf¬ 
er V. Shafer, 148 A. 264, 158 Md. 
699—Swoyer v. Swoyer, 145 A. 190, 
157 Md. 18—Williams v. Williams, 
142 A. 510, 156 Md. 10—Cashell v. 
Cashell, 137 A. 904, 153 Md. 170— 
Appeltofft V. Appeltofft, 128 A. 273, 

147 Md. 603—Sterling v. Sterling, 
125 A. 809, 145 Md. 631—Fassett 
V. Fassett, 121 A. 859, 143 Md. 35 


—Miller v. Miller, 116 A. 840, 140 
Md. 60. 

Mass.—Dillon v. Dillon, 183 N.E. 707, 
281 Mass. 423—^Murphy v. Murphy, 
138 KB. 566, 244 Mass. 110. 

Mich.—Collins v. Collins, 209 X.W. 58, 
235 Mich. 315—Czarnecki v. Czar- 
necki, 209 KW*. 48, 235 Mich. 299— 
Simon v. Simon, 196 KW. 360, 225 
Mich. 645. 

Mo.—^Nolker v. Nolker, 257 S.W. 798. 
Brodsky v. Brodsky, App., 233 S. 
W.2d 829—Boudinier v. Boudinier. 
203 S.W.2d 89, 240 Mo.App. 278— 
Kannenberg v. Kannenberg, App., 
13 S.W.2d 664—Goodin v. Goodin, 
App., 5 S.W.2d 697—O’Neil v. 
O’Neil, App., 264 S.W. 61. 

Neb.—^Baker v. Baker, 89 N.W.2d 35, 
166 Neb. 306—Cook v. Cook, 3 N. 
W.2d 450, 141 Neb. 294. 

N.J.—^Eberhard v. Eberhard, 73 A.2d 
554, 4 N.J. 535—Bingenheimer v. 
Bingenhelmer, 66 A.2d 327, 2 N.J. 
284. 

Nucera v. Nucera, 35 A.2d 713, 

134 N.J.Bq. 347—^Julian v. Julian, 
11 A.2d 99, 127 N.J.Eq. 77—Osborne 
V. Osborne, 191 A. 783, 122 N.J. 
Eq. 12—Croft v. Croft, 182 A. 853. 
119 N.J.Eq. 468—Piper v. Piper, 
174 A. 734. 116 N.J.Bq. 587—Bailey 
V. Bailey, 171 A. 797, 115 KJ.Eq. 

565— ^Doyle v. Doyle, 170 A. 623, 
115 N.J.Eq. 296—^Fraser v. Fraser, 
169 A. 688, 115 KJ.Eq. 122—Bemis 
V. Bemis, 168 A. 295, 114 N.J.Eq. 53 
—^Janner v. Janner, 166 A. 95, 113 
N.J.Eq. 110—Tanis v. Tanis, 164 A. 
23, 112 KJ.Eq. 227—^Benjamin v. 
Benjamin, 162 A. 612, 111 N.J.Eq. 
400—Cummings v. Cummings, 158 
A. 537, 109 N.J.Bq. 637—Malseed 
V. Malseed, 158 A. 448, 109 N.J.Eq. 
580, conformed to 161 A. 649, 111 
N.J.Eq. 91—Reeves v. Reeves, 151 
A. 474, 106 N.J.Bq. 532, affirmed 
156 A. 657, 109 N.J.Eq. 136—Vogt 
V. Vogt, 148 A. 618, 105 N.J.Eq. 

566— Thomas v. Thomas, 146 A. 
431, 104 N.J.Eq. 607—Young v. 
Young, 143 A. 824, 103 N.J.Eq. 532 
—^Johnson v. Johnson, 141 A. 807, 
102 N.J.Eq. 550—Sturm v. Sturm, 

135 A. 775, 100 N.J.Bq. 378, affirmed 
137 A. 892, 101 N.J.Eq. 313—Beger 
V. Beger, 135 A. 150, 100 KJ.Eq. 59 
—^Kaiser v. Kaiser, 130 A. 602, 98 
N.J.Eq. 719, 2 N.J.Misc. 585—Csipo 
V. Csipo, 129 A. 478, 98 N.J.Eq. 97 
—^Arthur v. Arthur, 129 A. 178, 98 
N.J.Bq. 393—Stevens v. Stevens, 127 
A. 527, 97 KJ.Bq. 351, 2 N.J.Misc. 
404—Salman v. Salman, 127 A. 31. 
97 N.J.Eq. 83, affirmed 128 A. 922, 
97 N.J.Eq. 543—Dylla v. Dylla, 127 
A. 29, 97 KJ.Eq. 157—Smith v. 
Smith, 122 A. 602, 95 N.J.Eq. 60, af¬ 
firmed 123 A. 926, 95 KJ.Bq. 714— 
Fitzsimmons v, Fitzsimmons, 118 
A. 842, 94 KJ.Eq. 182—Reinhard 
V. Reinhard, 114 A. 404, 92 N.J.Eq. 
701—^Bowers v. Bowers, 104 A. 831, 
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88 N.J.Eq. 60S—Ross v. Ross, 104 
A. 199, 89 N.J.Eq. 261, affirmed 
105 A. 894, 89 N.J.Eq. 5S7. 

Smith v. Smith, 33 A.2d 684, 21 
KJ.Misc. 273—Robinson v. Robin¬ 
son, 178 A. 180, 13 N.J.Misc. 201. 

Van Wickle v. Van Wickle, Ch., 
108 A. 761—Slack v. Slack, 108 
A. 118, affirmed 105 A. 894, 89 N.J. 
Eq. 589. 

N.Y.—Simons v. Simons, 71 N.Y.S.2d 
428, 272 App.Div. 837—Golann v. 
Golann, 62 N.Y.S.2d 384, 270 App. 
Div. 1018—^Filocco v. Filocco, 32 N. 
Y.S.2d 552, 263 App.Div. 296—Kay 
V. Kay, 256 N.Y.S. 147, 235 App.Div. 
25—Cullen v. Cullen, 199 N.Y.S. 
598, 205 App.Div. 276—Lorenzo v. 
Lorenzo, 197 N.Y.S. 474, 203 App. 
Div. 686—Stoothoff v. Stoothoff, 183 
N.Y.S. 698, 193 App.Div. 220—Par¬ 
sons V. Parsons, 181 N.Y.S. 642, 191 
App. 545—Olenick v. Olenick, 174 
N.Y.S. 140, 185 App.Div. 809. 

Fleck V. Fleck, 163 N.Y.S.2d 218, 
6 Misc.2d 202—^Admire v. Admire, 
42 N.Y.S.2d 755, 180 Misc. 68—-Cari- 
ola V. Canola, 225 N.Y.S. 692, 131 
Misc. 66—^Bemdt v. Berndt, 225 N. 
Y.S. 404, 130 Misc. 854—Stillman 
V. Stillman, 196 N.Y.S. 356, 119 
Misc. 862, 868, modified on other 
grounds 204 N.Y.S. 77, 208 App.Div. 
815, modified on other grounds 148 
KB. 518, 240 KY. 268—Jacobstein 
V. Jacobstein, 201 N.Y.S. 1, affirmed 
204 N.Y.S. 918, 209 App.Div. 846, 
affirmed 148 KB. 761, 240 KY. 693. 

Dwello V. Dwello, 69 N.Y.S.2d 691 
—^Pemberton v. Pemberton, 60 N.Y. 
S.2d 655—Barbara v. Barbara, 57 
N.Y.S. 156—Quayle v. Quayle, 48 
KY.S.2d 644. 

KD.—^Anderson v. Anderson, 68 N.W. 
2d 849. 

Or.—Bickner v. Bickner, 233 P. 252, 
114 Or. 48. 

Pa.—Connor v. Connor, 77 A. 2d 697, 
168 Pa.Super. 339—Callen v. Cal- 
len, 67 A.2d 609, 165 Pa.Super. 161 
—Bantel v. Bantel, 63 A.2d 120, 163 
Pa.Super. 525—^Asher v. Asher, 56 
A.2d 321, 161 Pa.Super. 609—^Isaacs 
V. Isaacs, 27 A.2d 531, 149 Pa.SupeP. 
508—Tuirner v. Tuirner, 27 A.2d 
434, 150 Pa.Super. 110—Miller v. 
Miller, 17 A.2d 910, 143 Pa.Super. 
534—^Fulton v. Fulton, 17 A.2d 222, 
142 Pa.Super. 512—^Morris v. Mor¬ 
ris. 7 A.2d 18, 136 Pa.Super. 167— 
Shank v. Shank, 196 A. 570, 130 Pa. 
Super. 122—^Lisle v. Lisle, 194 A. 
207, 128 Pa.Super. 533—^Brown v. 
Brown, 183 A. 90, 121 Pa.Super. 74 
—Snee v, Snee, 167 A. 606, 109 Pa. 
Super. 477—^Pierpoint v. Pierpoint, 
164 A. 808, 108 Pa.Super. 108—Wil¬ 
son V. Wilson, 100 Pa.Super. 451— 
Davis V. Davis, 91 Pa.Super. 354— 
Cook V. Cook, 85 Pa.Super. 403— 
Stewart v. Stewart, 85 Pa.Super. 
41—King V. King, 75 Pa.Super. 19 
—Noll V. Noll, 74 Pa.Super. 427. 
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Schearer v. Schearer, 53 Pa.Dlst. 
& Co. 50, 37 Berks Co. 177—Cook 
V. Cook, 5 Pa.Dist. & Co. 481. 

Franco v. Franco, Com.Pl., 46 
Berks Co. l—^McAdams v. Mc¬ 
Adams, Com.Pl., 60 Bauph.Co. 40— 
Sherman v. Sherman, Com.Pl., 54 
Bauph.Co. 167—Campbell v. Camp¬ 
bell, Com.Pl., 44 BeLCo. Sl-Eidel- 
son V. Eidelson, Com.Pl., 43 Bel.Co. 
315—^Kacsur v. Kacsur, Com.Pl., 20 
Leh.L.J. 64—^Morrall v. Morrall, 
Com.Pl., 22 Northumb.Leg.J. 232, 
affirmed 85 A.2d 630, 170 Pa.Super. 
260—Burke v. Burke, Com.Pl., 89 
Pittsb.Legr.J. 337—Roberts v. Rob¬ 
erts, Com.Pl., 27 Wash.Co. 137. 

B.I.—^Baker v. Baker, 4 A.2d 911, 62 
R.I. 257—Ramos v. Ramos, 149 A. 
382—Borda v. Borda, 117 A. 362, 44 

R. I. 337. 

Tenn.—Troutt v. Troutt, 250 S.W.2d 
372, 35 Tenn.App. 617. 

Va.—Pulton V. Pulton, 68 S.E.2d 485, 
193 Va. 255—^Haskins v. Haskins, 
50 S.E.2d 437, 188 Va. 525—Ben¬ 
nett V. Bennett, 47 S.E.2d 312, 187 
Va. 631—^Nix v. Nix, 41 S.E.2d 345, 
186 Va. 14—Russell v. Russell, 37 

S. E.2d 753. 185 Va. 64—Cole v. 
Cole, 170 S.B. 621, 161 Va. 116— 
Kirby v. Kirby, 166 S.E. 484, 159 
Va. 544—Johnson v. Johnson, 153 
S.B. 670, 154 Va. 788. 

Wash.—^Revier v. Revier, 292 P.2d 
861, 48 Wash.2d 231—Barrinuevo 
V. Barrinuevo, 287 P.2d 349, 47 
Wash.2d 296—Christian v. Chris¬ 
tian, 275 P.2d 422, 45 Wash.2d 387. 
W.Va.—Witt V. Witt, 87 S.E.2d 524, 
141 W.Va. 43—^Rohrbaugh v. Rohr- 
baugh, 68 S.E.2d 361, 136 W.Va. 708 
—^Harper v. Harper, 35 S.E.2d 356, 
128 W.Va. 10—Shook v. Shook 161 
S.B. 235, 111 W.Va. 284. 

Wis.—Brmis v. Ermis, 38 N.W.2d 
486, 255 Wis. 339—Hartman v. 
Hartman, 34 N.W.2d 137, 253 Wis. 
389. 
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(2) To sustain finding that party 
was not guilty of adultery. 

Ala.—^Halbrooks v. Halbrooks, 42 So. 
2d 352, 252 Ala. 667—^Butts v. Butts, 
28 So.2d 183, 248 Ala. 431. 

Ark.—Carty v. Carty, 232 S.W.2d 446, 
217 Ark. 610. 

Cal.—^Pahnestock v. Fahnestock, 174 
P.2d 660, 76 C.A.2d 817. 

La.—^Rayner v. Rayner, 45 So.2d 637, 
216 La. 1099. 

Md.—Stritmater v. Stritmater, 49 A. 

2d 648, 187 Md. 699. 

N.B.—-Agrest v. Agrest, 27 N.W.2d 
697, 75 N.B. 318. 

(3) To refute the charge of 
adultery. 

Md.—Bailey v. Bailey, 46 A.2d 275, 
186 Md. 76. 

(4) To support order dismissing 
complaint for want of equity. 

Ill.—^Burrell v. Burrell, 139 N.E.2d 
850, 12 Ill.App.2d 471—Neal v. Neal, 
65 N.E.2d 606, 328 Ill.App. 3X4. 


Evidence held inscffioient 
(1) Generally. 

Ala.—Mahone v. Mahone, 83 So.2d 
425, 263 Ala. 624—^Holley v. Holley, 
68 So.2d 783, 257 Ala. 260—^Mc¬ 
Gregor V. McGregor, 58 So.2d 457, 
257 Ala. 232—Chamblee v. Chamb- 
lee, 49 So.2d 917, 255 Ala, 35~Shade 
V. Shade, 48 So.2d 39, 254 Ala. 195 
— ^Box V. Box, 45 So.2d 157, 253 
Ala. 297—^Hendrix v. Hendrix, 34 
So.2d 214, 250 Ala. 309—Gardner v. 
Gardner, 28 So.2d 559, 248 Ala. 
608—^Bawson v. Bawson, 198 So. 
622. 240 Ala. 258—Kirkland v. 
Kirkland, 181 So. 96. 236 Ala. 120 
—Windham v. Windham, 174 So. 
500, 234 Ala. 309—^Brown v. 

Brown, 158 So. 311, 229 Ala. 471 
—Pitchford v. Pitchford, 133 So. 
718, 222 Ala. 612—Wakefield v. 
Wakefield, 116 So. 685, 217 Ala. 
517—Scott V. Scott, 112 So. 218, 
215 Ala. 684—Gray v. Gray, 93 
So. 900, 208 Ala. 284—Le May v. 
Le May, 89 So. 49, 205 Ala. 694. 
Ark.—^Bunn v. Bunn, 244 S.W.2d 133, 
219 Ark. 724—James v. James, 221 
S.W.2d 766, 216 Ark. 509-Mewbern 
V. Mewbern, 146 S.W.2d 708, 201 
Ark. 741—^Johnson v. Johnson, 263 
S.W. 379, 165 Ark. 195—^Preeman v. 
Freeman, 206 S.W. 439, 136 Ark. 
288. 137 Ark. 616. 

Cal.—^Bennett v. Bennett, 192 P. 180, 
48 C.A. 670. 

Bel.—Adkins v. Adkins, 190 A. 740, 

8 W.W.Harr. 314—^Bmory v. Em¬ 
ory, 111 A. 540, 1 W.WHarr. 106. 
3^-C.—Shellman v. Shellman, 95 P.2d 
108, 68 App.D.C. 197. 

Kla.—^Borodowsky v. Borodowsky. 78 
So.2d 868—Blue v. Blue, 66 So.2d 
228—Schuberth v. Schuberth, 52 So. 
2d 332—^Engebretsen v. Bngebret- 
sen, 11 So,2d 322, 151 Fla. 372— 
Crews v. Crews, 178 So. 139, 130 
Fla. 499—^Ingraham v. Ingraham, 
85 So. 666, 80 Pla. 75. 

Goslinowski v. Goslinowski, App., 
97 So.2d 723. 

—Peacon v. Peacon, 30 S.E.2d 640 
197 Ga. 748. 

Ill.—Hoef V. Hoef, 153 N.E. 668, 323 
III. 170. 

Starling v. Starling, 147 N.E.2d 
714, 16 Ill.App.2d 369—^Preeny v. 
Freeny, 70 N.E.2d 736, 330 IlLApn. 
243—Majewski v. Majewski, 65 N. 
B.2d 584, 328 IILApp. 194—Gaiter 
V. Gaiter, 55 N.B.2d 405, 323 Ill. 
App. 297—^Fowler v. Fowler, 42 N 
E.2d 954, 315 IILApp. 270—Lee v. 
Lee, 7 N.B.2d 401, 288 Ill.App. 633. 
Iowa.—^Keller v. Keller, 31 N.W.2d 
343, 239 Iowa 687—Weatherill v. 
Weatherill, 26 N.W.2d 336, 238 Iowa 
169—Turner v. Turner, 257 N.W. 
819, 219 Iowa 334—Siefker v. Sief- 
ker, 200 N.W. 307, 198 Iowa 887— 
Mitchell V. Mitchell, 185 N.W. 62, 
193 Iowa 153—^Prochaska v. Pro- 
chaska, 183 N.W. 417—Fisher v. 
Fisher, 182 N.W. 803—Butts v. 
Butts, 171 N.W. 295, 185 Iowa 964. 
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Ky.—Blackburn v. Blackburn I 7 i s 
W.2d 457, 294 Ky. 312—Land v 
Land, 132 S.W.2d 742, 280 Ky. 122 
—^Burns v. Burns, 77 S.W.2d' 418 
256 Ky. 834—McCubbins v. McCub- 
bins, 24 S.W.2d 673, 232 Ky. 698 
—^Miller v. Miller, 17 S.W.2d 412 
229 Ky. 436—^Hoagland v. Hoag- 
land, 291 S.W. 1044, 218 Ky. 636 
—Barrett v. Barrett, 265 S.W. 463 
205 Ky. 48—Payne v. Payue, 260 
S.W. 354, 202 Ky. 552—Spears v 
Spears, 251 S.W. 985. 199 Ky. 76o! 

La.—^Kendrick v. Kendrick, 96 So.2d 
12, 232 La. 1104—Williams v, Wil¬ 
liams, 87 So.2d 707, 230 La. 1—Har¬ 
ris V. Harris, 81 So.2d 705, 228 La. 
19—Olivier v. Abunza, 76 So.2d 628, 
456—Hayes v. Hayes, 73 So! 
2d 179, 225 La. 374—^Arbour v. Mur¬ 
ray, 63 So.2d 425, 222 La. 684— 
Massa v. Thompson, 56 So.2d 422, 
220 La. 278—Meyer v. Hackler, 54 
So.2d 7, 219 La. 750—Savin v. Sav¬ 
in, 51 So.2d 41, 218 La. 764—Salles 
V. Salles, 176 So. 618, 187 La. 914 
—Lejeune v. Lejeune, 174 So. 643, 
187 La. 339—Wilkins v. Wilkins! 
169 So. 457, 185 La. 428—^Vedross 
V. LaMoucheaux, 162 So. 67, 182 
La. 535—^Andras v. Andras. 136 So. 
302, 173 La. 160—Spiller v. Spiller 
129 So. 212, 170 La. 813—Van Aa- 
selberg v. Van Asselberg, 114 So. 
155, 164 La. 563—^Hirtzler v. Hirtz- 
ler, 109 So. 504, 161 La. 823— 
Schwartz v. Schwartz, 103 So. 438, 
158 La. 48—Ludlow v. Moore, 98 
So. 81, 154 La. 669—Smith v. Jef¬ 
ferson, 91 So. 251, 150 La. 879— 
Jordan v. Jordan, 89 So. 313, 149 
La. 428. 


Md.—^Pohzehl v. Pohzehl, 109 A. 2d 
58, 205 Md. 395—^Bougherty v. 
Bougherty, 55 A.2d 787, 189 Md. 
316, 2 A.L.R.2d 303—Vogts v. 

Vogts, 55 A.2d 711, 189 Md. 312— 
Meeks v. Meeks, 54 A.2d 334, 189 
Md. 80—Stevens v. Stevens, 39 A.2d 
690, 183 Md. 599—Kline v. Kline, 
16 A.2d 924, 179 Md. 10—Steinla 
V. Steinla, 13 A.2d 534, 178 Md. 
367—Renner v. Renner, 12 A.2d 195, 
177 Md. 689, 127 A.L.R. 674—Ster¬ 
ling V. Sterling, 9 A.2d 214, 177 
Md. 683—^Faulkner v. Faulkner, 4 
A.2d 117, 176 Md. 692—^Jones v. 
Jones, 199 A. 513, 174 Md. 522— 
Stern v. Stern, 195 A. 565, 173 Md. 
689—Howell v. Howell, 171 A. 869, 
166 Md. 531—Scrimger v. Scrimger, 
171 A. 79, 166 Md. 442—Kremis v. 
Kremis, 161 A. 255, 163 Md. 223— 
Marsiglia v. Marsiglia, 159 A. 914, 
162 Md. 700—Wildman v. Wild- 
man, 158 A. 701, 162 Md. 697— 
O’Neil V. O’Neil, 157 A. 288, 161 
Md. 293—Simmont v. Simmont, 163 
A. 666, 160 Md. 422—Kerger v. 
Kerger, 145 A. 10, 156 Md. 607— 
Resh V. Resh, 144 A. 361, 156 Md. 
699—^Barnett v. Barnett, 125 A. 
51, 144 Md. 184—Mazeika v. Ma- 
zeika, 123 A. 71, 143 Md. 681— 
Ruckle V. Ruckle, 118 A. 472, 141 
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together,90-5 or the evidence must be sufficiently 
clear, strong, and convincing to carry conviction of 
guilt to the judicial mind.9<^*io 

Very positive testimony is required to substanti¬ 
ate the charge of adultery.90.i5 The evidence must 


be more consistent with guilt than with inno¬ 
cence,90.20 and the infidelity must be established by 
a clear preponderance of the evidence.®^ The court 
will carefully scrutinize the evidence and act on it 
with caution.9i*5 The proof must be sufficiently 


Md. 207—^McCleary v. McCleary, 
118 A. 133, 140 Md. 659—Carter v. 
Carter, 114 A. 902, 139 Md. 265. 
Mich.—^Ziontz v. Zlontz, 36 N.W.2d 
882, 324 Mich. 155—Pitcher v. 

Pitcher. 23 N.W.2d 195, 314 Mich. 
648—^Parley v. Parley, 270 N.W. 
711, 278 Mich. 361, 109 A.L.R. 678 
—Smith V. Smith, 262 N.W. 264, 
272 Mich. 348. 

Minn.—Gall v. Gall. 206 N.W. 450, 165 
Minn. 291. 

Miss.—^McCraney v. McCraney, 43 So. 

2d 872. 208 Miss. 105. 

Mo.—^Howard v. Howard, App., 274 
S.W. 530—^Ellehrecht v. Ellebrecht, 
App., 243 S.W. 209. 

Neb.—Sewell v. Sewell, 69 N.W.2d 
649, 160 Neb. 173. 

N.J.—^Judkins v. Judkins, 92 A.2d 120, 
22 N.J. Super. 616—^Egnozzi v. Bg- 
nozzi, 86 A.2d 272, 17 N.J.Super. 
433—Ucci V. Ucci, 69 A.2d 891, 6 
N.J.Super. 61. 

Wagner v. Wagner, 52 A.2d 822, 
140 N.J.BQ. 213—Rita v. Rita, 61 
Au2d 27, 139 N.J.Bq. 399—Armour 
V. Armour, 46 A.2d 826, 138 N.J. 
Eql. 145—Staheli v. Staheli, 46 A.2d 
791, 138 N.J.Eq. 137—^Newmeyer v. 
Newmeyer, 37 A.2d 89, 136 N.J.Bq. 
37—^Martindell v. Martindell, 31 A. 
2d 827, 133 N.J.Bq. 267—Delta v. 
Delta, 29 A.2d 853, 133 N.J.Bq. 
19—^Hunger v. Munger, 21 A.2d 784, 
130 N.J.BQ. 279—Desmidt v. De- 
smidt, 20 A.2d 424, 130 N,J.Eq. 
23—^Danielson v. Danielson, 11 A. 
2d 23, 127 N.J.Bq. 41—Hanson v. 
Hanson, 160 A. 330, 110 N.J.Bq. 
402—^McElnea v. McBlnea, 153 A, 
644, 108 N.J.BQ. 4—Stevens v. Ste¬ 
vens, 151 A. 749, 107 N.J.BQ. 66— 
Bartling v. Bartling, 148 A. 606, 
106 N.J.EQ. 97—Bradfleld v. Brad- 
field, 135 A. 777, 100 N.J.Bq. 546 
—^Van Dyke v. Van Dyke, 133 A. 
485, 99 N.J.Bq. 896—^Johnson v. 
Johnson, 131 A. 673, 99 N.J.Bq. 
190—^Kaiser v. Kaiser, 130 A. 602, 
98 N.J.EQ. 719, 2 N.J.Misc. 686— 
Arthur v. Arthur, 129 A. 178, 98 
N.J.Bq. 393—^Langhans v. Lang- 
hans, 120 A. 200, 94 N.J.Bq. 366 
—Smith V. Smith, 114 A. 412, 91 
N.J.Bq. 154—Dowling v. Dowling, 
110 A. 39, 91 N.J.EQ. 464. 

Jacoby v. Jacoby, 140 A. 464, 6 
N.J.Misc. 86. 

Barney v. Barney, Ch., 118 A. 625 
—Bakley v. Bakley, Ch., Ill A. 307. 
N.T.—Andrus v. Andrus, 103 N.Y.S. 
2d 43, 278 App.Div. 721—^Dombrow- 
ski V. Dombrowski, 102 N.T.S.2d 
384, 278 App.Div. 632—^Bosch v. 
Bosch, 91 N.T.S.2d 841, 275 App. 


Div. 1046—Kruczek v. Kruczek, 35 
N.Y.S.2d 289, 264 App.Div. 242, at- 
firmed 47 N.E.2d 434, 289 N.Y. 826— 
Braun v. Braun, 281 N.Y.S. 25, 246 
App.Div. 194—Rolte v. Rolte, 279 
N.Y.S. 796, 244 App.Div. 863—Not¬ 
tingham V. Nottingham, 204 N.Y.S. 
750, 209 App.Div. 459. 

Dempsey v. Dempsey, 281 N.Y. 
S. 303, 155 Misc. 693. 

Cohen v. Cohen, 141 N.Y.S.2d 97 
—^Abramowitz v. Abramowitz, 137 
N.Y.S.2d 442—^Barber v. Barber, 119 
N.Y.S.2d 773—Irwin v. Irwin, 69 N. 
Y.S.2d 780—Spafford v. Spafford, 

36 N.T.S.2d 340—^Robertson v. Rob¬ 
ertson, 182 N.Y.S. 813, affirmed 186 
N.Y.S. 953, 195 App.Div. 942. 

Ohio.—Geiger v. Geiger, 72 N.E.2d 
766, 80 Ohio App. 161. 

Okl.—Stephenson v. Stephenson, 167 
P.2d 63, 196 Okl. 623. 

Or.—^Parsons v. Parsons, 253 P.2d 914, 
197 Or. 420—Metcalt v. Metcalt, 114 
P.2d 647, 166 Or. 644—Bickner v. 
Bickner, 233 P. 252, 114 Or. 48— 
McCallister v. McCallister, 229 P. 
687, 113 Or. 124—Jenkins v. Jenkins, 
204 P. 165, 103 Or. 208. 

Pa.—^Brower v. Brower, 43 A.2d 422, 
167 Pa.Super. 426—^Baxter v. Bax¬ 
ter, 24 A.2d 16, 147 Pa.Super. 207— 
Titter v. Titter, 10 A.2d 873, 138 Pa. 
Super. 655—Viale v. Viale, 167 A. 
437, 109 Pa.Super. 560—^Woltord v. 
Woltord, 100 Pa.Super. 251—^Batch 
V. Batch, 86 Pa-Super. 60—^Du Bois 
V. Du Bois, 85 Pa.Super. 167—^Hagy 
V. Hagy, 76 Pa.Super. 288—^Thomas 
v. Thomas, 76 PaSuper. 54. 

McHugh V. McHugh, 17 PaDist. 
& Co. 247. 

Schollenberger v. Schollenberger, 
33 Berks Co. 25, 54 York Leg.Rec. 
148—^Bittenbender v. Bittenbender, 
Com.Pl., 4 Monroe L.R. 37. 

Tenn.—^Miller v. Miller, 6 TennA.pp. 

668 . 

Tex,—^Miller v. Miller, Civ.App., 306 
S.W.2d 175—^Webster v. Webster, 
Civ.App., 140 S.W.2d 605. 

Vt.—Souther v. Souther, 161 A 604, 
103 Vt. 48. 

Va—Gray v. Gray, 24 S.B.2d 444, 181 
Va 262—Holt v. Holt. 6 S.B.2d 604, 
174 Va. 143—Colbert v. Colbert, 174 
S.B. 660, 162 Va 393—Johnson v. 
Johnson, 100 S.E. 822, 126 Va 16. 
Wash.—^Baselt v. Baselt, 224 P.2d 631, 

37 Wash.2d 461. 

W.Va.—Criser v. Criser, 156 S.B. 84, 
109 W.Va 696—^Murrin v. Murrin, 
119 S.E. 812, 94 W.Va. 606. 

Wis.—Chapman v. Chapman, &9 N.W. 

2d 207, 3 Wis.2d 559. 

19 C.J. p 137 note 79 [b], [c]. 
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(2) To sustain decree denying di¬ 
vorce sought on ground of adultery. 
Me.—^J^Ionahan v. Monahan, 46 A.2d 

706, 142 Me. 72. 

(3) Where libelant introduced evi¬ 
dence which, standing alone, would be 
sufficient to prove adultery, but also 
offered a statement by respondent ex¬ 
plaining and contradicting such evi¬ 
dence, sufficient proof of adultery was 
not shown. 

Pa.—Stoops V. Stoops, 61 PaDist. & 
Co. 435. 

903 La.—^Meyer v. Hackler, 54 So.2d 
7, 219 La. 750. 

90.10 W.Va—^Rohrbaugh v. Rohr- 
baugh, 68 S.E.2d 361, 136 W.Va 708. 
90.15 Mich.—^Ziontz v. Ziontz, 36 N. 
W.2d 882, 324 Mich. 155. 

9030 N.Y.—Fleck v. Fleck, 163 N.Y. 
S.2d 218, 6 Misc.2d 202. 

91. Conn.—SenderofC v. Senderoff, 50 
A2d 422, 133 Conn. 300—^Zeiner v. 
Zeiner, 179 A. 644, 120 Conn. 161— 
Neff V. Neff, 114 A 126, 96 Conn. 
273. 

Ill.—^Malcomson v. Malcomson, 124 N. 

B.2d 641, 5 Ill.App.2d 235. 

Md.—Sterling v. Sterling, 9 A. 2d 214, 
177 Md. 683—^Faulkner v. Faulkner, 
4 A.2d 117, 176 Md. 692—McFred- 
erick v. McFrederick, 152 A. 818, 
160 Md. 91—^Pryor v, Pryor, 131 A 
47, 146 Md. 683—Carter v. Carter, 
114 A 902, 139 Md. 265. 

N.J.—Hight V. Hight. 17 A2d 802, 129 
N.J.EQ. 15. 

N.Y.—^Burgess v. Burgess, 173 N.Y.S. 
605. 

Okl.—Chamberlain v. Chamberlain, 
247 P. 684, 121 Okl. 145. 

Or.—Jenkins v. Jenkins, 204 P. 165, 
103 Or. 208. 

Pa.—^Rech v. Rech, 107 A2d 601, 176 
Pa.Super. 401. 

Bradstock v. Bradstock, Com.PL, 
12 Fay.L.J. 196. 

S.C.—Corpus Juris Seonudiun Quoted 
in Brown v. Brown, 66 S.B.2d 330, 
335. 215 S.C. 502, 15 A.L.R.2d 163. 
Tenn.—Sutton v. Sutton, 3 Tenn.App. 
333. 

Wash.—^Barrinuevo v. Barrinuevo, 287 
P.2d 349, 47 Wash.2d 296. 

Wis.—Chapman v. Chapman, 89 N.W. 
2d 207, 3 Wis.2d 659—Ermis v. 
Brmis, 38 N.W.2d 485, 265 Wis. 339. 
Conflicting testimony held not to 
establish fact of adultery. 

La—Clay v. Clay, 59 So.2d 180, 221 
La 254, followed in 59 So.2d 182, 
221 La 258. 

91.5 Conn.—Senderoff v. Senderoff, 50 
A2d 422, 133 Conn. 300. 
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definite to identify the time and place of the of¬ 
fense, and the circumstances under which it was 
committed,92 and under some practice it is neces¬ 
sary to prove the identity of the corespondent.92.5 

Adultery may be proved by direct evidence,9 2.10 
but it is not necessary that it be so proved,92.i5 
since, as stated infra § 139(2), it may be sufficiently 
proved by indirect or circumstantial evidence, or it 
may be proved by evidence consisting in part of 


both.93 If^ however, after due consideration of all 
the evidence the proof of guilt is inconclusive, a 
divorce will be denied.94 The mere fact that the 
evidence is conflicting or that guilt is explicitly de¬ 
nied does not preclude a divorce for adultery.96 

As a general rule, the court need not be convinced 
beyond all doubt of the fact of adultery,95.5 or the 
adultery need not be proved beyond a reasonable 
doubt ;95.io but according to some authorities, un- 


Md.—Kline v. Kline. 16 A.2d 924, 179 
Md. 10. 

Ohio.—Geiger v. Geiger, 72 N.E.2d 
766, 80 Ohio App. 161. 

92. La.—Williams v. Williams, 87 So. 
2d 707, 230 La. 1. 

S.C.—Corpus Juris Secundum quoted 
in Brown v. Brown, 56 S.E.2d 330, 
335, 215 S.C. 502, 15 A.L.B.2d 163. 
Tenn.—^Patterson v. Patterson, 14 S. 

W. 485, 89 Tenn. 151. 

19 C.J. p 137 note 80. 

Denial hy wife 

In husband’s divorce suit, finding 
that defendant wife was not guilty 
of adultery was supported by her tes¬ 
timony that she was not present at 
her apartment when acts of adultery 
were alleged to have been commit¬ 
ted. 

Cal.—^Johnston v. Johnston, 236 P.2d 
212, 106 C.A.2d 775. 

Zn 3UCaiyland 

(1) The rule of the text has been 
applied. 

—^Lang V. Lang, 142 A. 485, 155 
Md. 464. 

(2) However, it is not necessary to 
find any definite time and place at 
which the offense was committed, 
provided the court is convinced that 
it was somewhere committed, and 
subject to the qualification that a di¬ 
vorce decree cannot be founded on 
acts of adultery committed after fil¬ 
ing of the bill of complaint. 

Md.—Renner v. Renner, 12 A.2d 195, 

177 Md. 689, 127 A.L.R. 674. 

92.5 La.—Williams v. Williams, 87 
So.2d 707, 230 La. 1. 

Necessity to prove adultery alleged 
see supra § 123 (4). 

92.10 La.—^Kendrick v. Kendrick, 96 
So.2d 12, 232 La. 1104—Harris v. 
Harris, 81 So.2d 705, 228 La. 19— 
Kieffer v. Kieffer, 58 So.2d 836, 221 
La. 151—Guidry v. Allemand, 43 
So.2d 611, 216 La. 288-~Coston v. 
Coston, 200 So. 474, 196 La. 1095. 
Tex.—^Miller v. Miller, Civ.App., 306 
S.W.2d 175. 

92.15 Ala.—Rudicell v. Rudicell, 77 
So.2d 339, 262 Ala. 41. 

Pla.—Engebretsen v. Engebretsen, 11 
So.2d 322, 151 Fla. 372. 

Benson v. Benson, App., 102 So. 
2d 748. 

Ill.—^Rosengren v. Rosengren, 149 N. 
B.2d 798, 17 IllALPp.2d 415—^Mal- 


comson v. Malcomson, 124 N.E.2d 
541, 5 Ill.App.2d 235. 

Kan.—^Marshall v. Marshall, 211 P.2d 
428. 168 Kan. 169. 

Md.—Pohzehl v. Pohzehl, 109 A.2d 
58, 205 Md. 395—Meininger v. 

Meininger, 84 A.2d 61, 198 Md. 432 
—^Hockman v. Hockman, 50 A.2d 
136, 187 Md. 340—^Dougherty v. 
Dougherty, 48 A.2d 451, 187 Md. 21. 
Neb.—Cook v. Cook, 3 N.W.2d 450, 141 
Neb. 294. 

Or.—^Parsons v. Parsons, 253 P.2d 914, 
197 Or. 420. 

Pa.—^Newman v. Newman, 85 A.2d 
613, 170 Pa.Super. 238—Connor v. 
Connor, 77 A.2d 697, 168 Pa.Super. 
339—Asher v. Asher, 56 A.2d 321, 
161 Pa.Super. 609—Brower v. Brow¬ 
er. 43 A.2d 422, 157 Pa.Super. 426 
—^Isaacs V. Isaacs, 27 A.2d 531, 149 
Pa.Super. 508—Baxter v. Baxter, 
24 A.2d 15, 147 Pa.Super. 207—Ful¬ 
ton V. Pulton, 17 A.2d 222, 142 Pa. 
Super. 512. 

Arbutina v. Arbutina, Com.Pl., 19 
Beaver 22—Hitt v. Hitt, Com.Pl., 
4 Chest.Co. 409—Sherman v. Sher¬ 
man, Com.Pl., 54 Dauph.Co. 167— 
Kacsur v. Kacsur, Com.Pl., 20 Leh. 
L.J. 64—Aikey v. Aikey, Com.Pl., 
19 Northumb.Leg.J. 218. 

S.C.— Corpus Juris Secundum quoted 
ia Brown v. Brown, 56 S.E.2d 330, 
335, 215 S.C. 502, 15 A.L.R.2d 163. 

93. La.—^Houlton v. McGuirk, 47 So. 
681, 122 La. 359, 16 Ann.Cas. 1117. 

S.C.— Corpus Juris Secundum quoted 
in Brown v. Brown, 56 S.E.2d 330, 
335, 215 S.C. 502, 15 A.L.R.2d 163. 
Tex.—^Miller v. Miller, Civ.App,, 306 
S.W.2d 175. 

94. Md.—^Renner v. Renner, 12 A. 
2d 195, 177 Md. 689, 127 A.L.R. 674 
—German v. German, 112 A. 789, 

137 Md. 424. 

Okl.—Evans v. Evans, 252 P. 837, 
123 Okl. 9. 

—Titter v. Titter, 10 A.2d 873, 

138 Pa.Super. 555—Ulle v. Ulle, 81 
Pa.Super. 367, 

S.C.— Corpus Juris Secundum quoted 
in Brown v. Brown, 56 S.E.2d 330, 
335, 215 S.C. 502, 15 A.L.R.2d 163. 
19 C.J. p 137 note 83. 

Testimony of parties charged 

(1) Where wife’s veracity is un¬ 
impeached. her testimony in denial 
should be given the same weight as 
that of any other witness, except 
as affected by her interest. 
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N.J.—Sargent v. Sargent, 114 A. 428, 
affirmed 114 A. 439, 92 N.J.Eq. 703. 

(2) So, where evidence of adul¬ 
tery is otherwise doubtful, direct and 
unequivocal testimony of the parties 
charged in contradiction thereof, al¬ 
though they be interested, is entitled 
to probative value and is decisive. 

—Shellman v. Shellman, 95 F.2d 
108, 68 App.D.C. 197. 

Md.—^Barnett v. Barnett, 125 A. 51 
144 Md. 184. 

N.J.—Cartan v. Cartan, 115 A. 353, 93 
N.J.Eq. 175. 

(3) But in a husband's suit to 
overcome or neutralize the presump¬ 
tion of guilt arising from having 
been found in a compromising situa¬ 
tion, the wife’s explanations must be 
probable, must have the ring of truth, 
and must be supported, if not by the 
testimony of others, at least by sur¬ 
rounding circumstances. 

N.J.—Slack V. Slack, 108 A, 118, 89 
N.J.Eq. 589, affirmed 105 A. 894, 
89 N.J.Eq. 689. 

(4) Defendant's and corespondent’s 
denial was insufficient. 

La.—^Mischler v. Duchman, 105 So. 
559, 159 La. 478. 

(5) Testimony of defendant and 
corespondent, as to degrading charg¬ 
es preferred by them against plain¬ 
tiff, was properly rejected by trial 
judge as untrustworthy, and evi¬ 
dence was held to show that plain¬ 
tiff’s purpose in being at assigna¬ 
tion house, wherein he located de¬ 
fendant and corespondent, was to 
procure evidence of defendant's guilt, 
and not to compel corespondent to 
sign check and confession. 

^8-—^Mischler v. Duchman, supra. 

95. Iowa.—Crilley v. Crilley, 292 N. 

W. 67, 228 Iowa 422. 

Pa.—Cook V. Cook, 5 Pa.Dist. & Co. 
481. 

19 C.J. p 138 note 85. 

95.5 N.Y.—Fleck v. Fleck, 163 N.Y. 

S.2d 218, 6 Misc.2d 202. 

95.10 Md.—Oliver v. Oliver, 140 A. 
2d 908, 217 Md. 93—Burger v. Bur¬ 
ger, 104 A.2d 923, 204 Md. 495— 
Lickle V. Lickle, 52 A.2d 910, 188 
Md. 403—Schriver v. Schriver, 44 
A.2d 479, 185 Md. 227. 

Va.—^Haskins v. Haskins, 50 S.E.2d 
437, 188 Va. 525. 

Wis.—Ermis v. Ermis, 38 N.W.2d 485, 
255 Wis. 389. 
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der certain circumstances proof beyond a reasonable 
doubt is required^S.is Jhe degree of proof required 
lias been held to lie somewhere between the pre¬ 
ponderance of evidence rule in civil cases and proof 
beyond all reasonable doubt necessary in a criminal 

case.^5.20 

Criminal conviction. In an action for divorce, 
evidence sufficient to prove adultery is shown by 
proof of defendant’s conviction in a criminal prose¬ 
cution of the crime of adultery,95-25 of prostitu¬ 
tion,95*30 or of rape.95*35 

Hearsay testimony is insufficient to establish adul¬ 
tery in an action for divorce.95.40 


DIVORCE §§ 139(1)-139(2) 

§ 139(2).-Circumstantieil Evidence 

a. In general 

b. Disposition and opportunity 

c. Pregnancy without access by husband 

d. Subsequent bigamous marriage or co¬ 

habitation with another 

e. Venereal disease 

a. In General 

Adultery as a ground for divorce may be sufficiently 
proved by circumstantial evidence, which must, however, 
be such as to lead a just and reasonable man to the con¬ 
clusion of guilt, and do more than merely establish a 
suspicion of guilt. 

Adultery as a ground for divorce may be suf¬ 
ficiently proved by circumstantial evidence, 9 6 not- 


It is ZLot necessary that the evi- 
•dence be that required to convict a 
defendant charged with crime. 

Md.—^Dunn v. Dunn, 29 A.2d 664, 181 
Md. 665. 

95.15 Between members of different 
races 

In a husband’s suit for divorce, 
adultery between the wife, a cultured, 
refined, and modest appearing white 
woman, and a negro, must be proved 
by evidence so convincing and com¬ 
pelling as to leave no doubt whatever 
of her guilt. 

N.J.—Sargent v. Sargent, 114 A. 428, 
affirmed 114 A. 439, 92 N.J.Eq. 703. 

95.20 W.Va.—Witt V. Witt, 87 S.E. 
2d 624, 141 W.Va. 43—Wolfe v. 
Wolfe, 198 S.E. 209, 120 W.Va. 389. 

95.25 Pa.—^Antonelli v. Antonelli, 
Com.Pl., 98 Pittsb.Leg.J. 80. 

95.30 Pa.—^Provenson v. Provenson, 
Com.Pl., 68 Pa.Dist. & Co. 41, 26 
Wash.Co. 195, 60 York Leg.Hec. 
105. 

Confession of prostitution in crim¬ 
inal case in which defendant was 
convicted as sufficient proof of 
adultery in action for divorce see 
supra § 137. 

95.35 Pa.—^Randolph v. Randolph, 
Com.Pl., 64 Pa.Dist. & Co. 134, 23 
Leh.L.J. 650. 

95.40 Pa.—^Korach v. Eorach, 61 Pa. 
Dist. & Co. 595. 

Shearer v. Shearer, Com.Pl., 29 
Erie Co. 291. 

96. Ala.—^Mahone v. Mahone, 83 So. 
2d 426, 263 Ala. 624—^Rudicell v. 
Rudicell, 77 So.2d 339, 262 Ala. 41 
—Chamblee v. Chamblee, 49 So.2d 
917, 255 Ala. 35—Gardner v. Gard¬ 
ner, 28 So.2d 659, 248 Ala. 508— 
Dawson v. Dawson, 198 So. 622, 240 
Ala. 258—Stephens v. Stephens, 170 
So. 767, 233 Ala. 178. 

Ark.—Oliphant v. Oliphant, 7 S.W.2d 
783, 177 Ark. 613—^Lockhart v. 

Lockhart, 220 S.W. 44, 143 Ark. 
276. 


Cal.—Wilson v. Wilson, 13 P.2d 376, 
124 C.A. 656. 

D.C.—Stewart v. Stewart, 286 P. 987, 
52 APP.D.C. 323. 

Fla.—McMillan v. McMillan, 162 So. 
524, 120 Fla. 209. 

Benson v. Benson, App., 102 So. 
2d 748. 

Ill.—Marcy v. Marcy, 79 N.B.2d 207, 
400 Ill. 152. 

Rosengren v. Rosengren, 149 N. 
E.2d 798, 17 Ill.App.2d 415—Wolf- 
rum V. Wolfrum. 126 N.B.2d 34, 5 
Ill.App.2d 471—^Brooks v. Brooks, 
116 N.E.2d 200, 1 Ill.App.2d 87— 
Grigg v. Grigg, 94 N.B.2d 565, 341 
Ill.App. 471. 

Kan.—^Marshall v. Marshall, 211 P.2d 
428. 168 Kan. 169. 

La.—^Kendrick v. Kendrick, 96 So.2d 
12, 232 La. 1104—Harris v. Harris, 
81 So.2d 705, 228 La. 19—Hayes v. 
Hayes, 73 So.2d 179, 225 La. 374— 
Kieffer v. Kieffer, 68 So.2d 836, 221 
La. 151—Savin v. Savin, 61 So.2d 
41, 218 La. 754—Rayner v. Rayner, 
45 So.2d 637, 216 La. 1099—Guidry 
V. Allemand, 43 So.2d 611, 216 La. 
288—Coston v. Coston, 200 So. 474, 
196 La. 1096. 

Md.—Oliver v. Oliver, 140 A.2d 908 
—^Burger v. Burger, 104 A.2d 923, 
204 Md. 495—Lickle v. Lickle, 52 
A.2d 910, 188 Md. 403—Schrlver v. 
Schriver, 44 A.2d 479, 185 Md. 227 
—^Dunn V. Dunn, 29 A.2d 664, 181 
Md. 666—Jeppi v. Jeppi, 18 A.2d 
207, 179 Md. 698—^Renner v. Ren¬ 
ner, 12 A.2d 195, 177 Md. 689, 127 
A.L,R. 674—Sterling v. Sterling, 9 
A.2d 214, 177 Md. 683—Spellman v. 
Spellman, 182 A. 342, 169 Md. 700 
—^Marsiglia v. Marsiglia, 159 A. 
914, 162 Md. 700—Wildman v. Wild- 
man, 158 A. 701, 162 Md. 697— 
Snyder v. Snyder, 150 A. 873, 159 
Md. 391—Swoyer v. Swoyer, 145 A. 
190, 157 Md. 18—Sterling v. Ster¬ 
ling, 125 A. 809, 145 Md. 631—Ger¬ 
man v. German, 112 A. 789, 137 Md. 
424. 

Miss.—Hulett V. Hulett, 119 So. 681, 
152 Miss. 476. 


Mo.—Ellebrecht v. Ellebrecht, App., 
243 S.W. 209. 

Neb.—Cook V. Cook, 3 N.W.2d 450, 
141 Neb. 294. 

N.J.—^Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

Judkins v. Judkins, 92 A.2d 120, 
22 N.J.Super. 516. 

Wagner v. Wagner, 52 A.2d 822, 
140 N.J.Eq. 213—^Benjamin v. Ben¬ 
jamin, 162 A. 612, 111 N.J.Eq. 400 
—Vogt V. Vogt, 148 A. 618, 105 
N.J.Eq. 566. 

Zusi V. Zusi, Ch., Ill A. 324. 
N.Y.—Braun v. Braun, 281 N.Y.S. 25. 

246 App.Div. 194. 

Okl.—Chamberlain v. Chamberlain, 

247 P. 684, 121 Okl. 145. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa.Super. 401—Newman v. New¬ 
man, 85 A.2d 613, 170 Pa,Super. 238 
—Connor v. Connor, 77 A. 2d 697, 
168 Pa.Super. 339—Isaacs v. Isaacs. 
27 A.2d 531, 149 Pa.Super. 508— 
Pulton V. Pulton, 17 A.2d 222, 142 
Pa.Super. 512—^Lisle v. Lisle, 194 
A. 207, 128 Pa.Super. 533—^Pier- 
point V. Pierpoint, 164 A. 808, 108 
Pa.Super. 108—Wilson v. Wilson, 
100 Pa.Super. 451—Ammann v. Am- 
mann, 90 Pa.Super. 25—Callander v. 
Callander, 82 Pa. Super. 14. 

McHugh v. McHugh, 17 Pa.Dist. 
& Co. 247—Cook V. Cook, 5 Pa.Dist. 
& Co. 481. 

Hitt V. Hitt, Com.Pl., 4 Chest.Co. 
409—^Kacsur v. Kacsur, Com.Pl., 20 
Leh.L.J. 64—Aikey v. Aikey, Com. 
PL, 19 Northumb.Leg.J. 218—Tay¬ 
lor v. Taylor, 6 Sch.Reg. 179. 

S.C.—^Brown v. Brown, 56 S.B.2d 330, 
215 S.C. 502, 15 A.L.R.2d 163. 

Tenn.—^Troutt v. Troutt, 250 S.W.2d 
872, 35 Tenn.App. 617—Sutton v. 
Sutton, 3 Tenn.App. 

Teac.—^McCrary v. McCrary, 22fo S.W. 
187. 

Miller v. Miller, Civ.App., 306 S. 
W.2d 176. 

Vt.—Shastany v. Weeks, 34 A.2d 174, 
113 Vt. 363. 

Wash.—Barrlnuevo v. Barrinuevo, 
287 P.2d 349, 47 Wash.2d 296. 
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withstanding an unequivocal denial of all the es¬ 
sential facts by both defendant and his paramour.^^ 
It is impossible to give any general rule as to what 
circumstances will or will not constitute proof of 
adultery, but they must be determined with ref¬ 
erence to the facts of each particular case.^8 Care 
and circumspection, however, must be taken in eval¬ 
uating such evidence, 9 8.5 which must have sufficient 
probative force to support a legal inference.8 8.10 

It has variously been stated that the facts and cir¬ 
cumstances must be such as lead to the fact of adul¬ 
terous intercourse, not only by fair inference but as 
a necessary conclusion ;89 that they must lead fairly 
and necessarily to the conclusion that adultery was 
committed,89*6 or naturally and fairly to a conclu¬ 
sion of defendant’s guilt;89-io that they must ex¬ 


clude every rational theory of innocence,l or any 
reasonable possibility of innocence,^-® or be so con¬ 
vincing as to exclude any other reasonable hy¬ 
pothesis but that of guilt or that they must be 
of such a convincing character as to leave no other 
conclusion in the mind of a reasonable person.i-i5 

The facts and circumstances, however, need not 
be such that an inference of guilt is the only pos¬ 
sible conclusion that can be drawn therefrom.2 The 
court may not refuse to give the facts and circum¬ 
stances their plain and natural significance.2-5 
must take such evidence as the nature of the case 
permits, bring to bear on it the experience and ob¬ 
servations of life, weigh it with prudence and care, 
and give effect to its just preponderance. 2.10 jn’ 
ferences of guilt will be drawn from the facts and 


W.Va.—Rohrbaugrh v, Rohrbaugh, 68 
S.E.2d 361, 136 W.Va. 708—De Ber¬ 
ry V. De Berry, 139 S.B. 710, 104 W. 
Va. 209—Miller v. Miller, 118 S.E. 
137, 94 W.Va. 177—Sharp v. Sharp, 
114 S.E. 280, 91 W.Va. 678. 

Wis.—^Ermls v. Ermis, 38 N.W.2d 
485, 255 Wls. 339. 

19 C.J. p 138 note 86. 

Bnle not harsli or unreasonable 
The use of circumstantial evidence 
in support of adultery chargred in di¬ 
vorce suit is not harsh or unreason¬ 
able, for it applies only to those who, 
by open dlsregrard of the moral and 
social conventions and decencies of 
life, have shown themselves indiffer¬ 
ent both to their marital obligrations 
and to the opinion of others. 

Md.—Dougherty v. Dougherty, 48 A. 
2d 451, 187 Md. 21. 

Test is in the cogency of the cir¬ 
cumstances. 

N.jr.— Eberhard v. Eberhard, 73 A. 2d 
554, 4 N.X 535. 

Judkins v. Judkins, 92 A.2d 120, 
22 N.J.Super. 516. 

97, Ill.—^Dunham v. Dunham, 44 N. 
E. 841, 162 Ill. 689, 35 L.R.A. 70. 

19 C.J. p 138 note 87. 

98. Conn.—Zeiner v. Zeiner, 179 A. 
644, 120 Conn. 161. 

Ill-—Grigg V. Grigg, 94 N.B.2d 666, 
341 IlLApp. 477. 

Md.—Pohzehl v. Pohzehl, 109 A.2d 
68, 205 Md. 395*^Ijlckle v. Llckle, 
52 A.2d 910, 188 Md. 403. 

19 C.J. p 138 note 88. 

Parties’ social standards considered 
In determining whether wife was 
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circumstances established as the everyday experi¬ 
ence and observation of mankind will justly war- 
rant.2-15 Facts and circumstances are sufficient to 
establish guilt where they clearly and reasonably 
lead to a conclusion that adultery has been com¬ 
mitted,2-20 although they must be such as to lead a 
just and reasonable man to the conclusion of guilt,® 
as a necessary inference,3-5 or to satisfy and leave 
the careful and guarded judgment of the court free 


from conscientious perplexing doubts as to whether 
the charge was proved.3-i0 

The evidence must be of a substantial character, 
w'orthy of belief,315 and must establish affirmatively 
that adultery was committed.3-20 The charge can¬ 
not be sustained by innuendo3-25 or suggestion,3-30 
or be based on mere speculation.3*3o Circumstan¬ 
tial evidence is insufficient if it merely justifies a 
suspicion of guilt,^ even though it affords reason- 
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able ground for suspicion,^-5 in the absence of other 
incriminating circumstances,^ such for instance as 
accused’s failure to adduce available evidence in de¬ 
nial or explanation of evidence tending to show 
adultery.6 This rule, however, cannot be invoked 
to avoid an inescapable conclusion impelled by the 
evidence.®-^ Imprudent or indiscreet conduct by a 
party is insufficient to establish adultery,6-10 such 
as the mere fact that a woman accepts marked at¬ 
tention from a man other than her husband in spite 
of the husband’s objection.6-i5 

The conclusion of guilt is authorized if the proved 
facts are not reasonably reconcilable with the as¬ 
sumption of innocence, but are so with that of 
guilt ;6.20 but a conclusion of guilt is not authorized 
if the proved facts either can be reasonably recon¬ 


ciled with innocence, or cannot be reconciled with 
guilt^-25 So, where the circumstances adduced in 
support of the charge are capable of two interpre¬ 
tations, the one involving guilt and the other con¬ 
sistent with innocence, a divorce should not be 
granted.^ 

Blood grouping tests. Although it has been held 
that proof of adultery cannot be made solely on 
blood grouping tests,7-5 other authority has held that 
blood grouping tests which are scientifically con¬ 
ducted and objectively made by doctors expert in 
the field are entitled to great weight and that they 
conclusively establish adultery where they show that 
both husband and wife belong to a blood group dif¬ 
ferent from that of the child.^-io Such tests are 
insufficient to establish adultery, however, where 
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In a wife’s suit for divorce, evi¬ 
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mony that she ha.d found an immoral 
instrument in her husband's pocket 
on two occasions, was insufficient to 
show husband had been guilty of 
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they do not exclude the possibility that the child is 
the offspring of the partiesJ-i5 

h. Disposition and Opportunity 

Generally proof of an adulteroue disposition on the 
part of the defendant and the aileged paramour, coupied 
with an opportunity to commit the offense, is necessary 
and sufficient to establish adultery by circumstantial evi¬ 
dence as a ground for divorce, as where the proof shows 
the parties occupied the same room or bed at night, or 
visited a house of ill fame; but proof of opportunity 
without proof of mutual disposition is Insufficient. 

In order that circumstantial evidence may be suf¬ 
ficient to prove a charge of adultery as a ground for 
divorce it must show both a disposition to commit the 
offense and the opportunity,7*50 ^s it is stated 
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under some statutes and rules, opportunity, inclina¬ 
tion, and intent must be proved,and under some 
practice circumstances tending to show guilt are also 
required.’^*®® Although there is some authority to 
the contrary,8 proof of an adulterous disposition on 
the part of defendant and the alleged paramour, 
coupled with an opportunity for them to commit the 
offense, has generally been held sufficient to estab¬ 
lish adultery,9 provided the proofs are clear and 
satisfactory;®-® but this rule merely permits, and 
does not require, an inference of guilt.^® 

Disposition and opportunity to commit adultery* 
may be based on a single incident as well as on a 
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—^Dougherty v. Dougherty, 48 A.2d 
461, 187 Md. 21. 

N.J.—^Eberhard v. Eberhard, 73 A.2d 
654, 4 N.J. 635. 

Judkins v. Judkins, 92 A.2d 120, 
22 N.J.Super. 516. 

Newmeyer v. Newmeyer, 37 A.2d 
89, 135 N.J.Bq. 37—^Lotz v. Lotz, 19 
A.2d 676, 129 N.J.Bq, 476—Might v. 
Might, 17 A,2d 802, 129 N.XEq, 15. 

Or.—^Parsons v. Parsons, 253 P.2d 
914, 197 Or. 420. 

Wash.—^Revier v. Revier, 292 P.2d 
861, 48 Wash.2d 231—^Barrinuevo 
V. Barrinuevo, 287 P.2d 349, 47 
Wash.2d 296. 

7.55 N.Y.—^Brooks v. Brooks, 120 N. 
Y.S.2d 335. 

7.60 Wash.—^Revier v. Revier, 292 
P.2d 861, 48 Wash.2d 231—Barri¬ 
nuevo V. Barrinuevo, 287 P.2d 349, 
47 Wash.2d 296. 

8 . N.C.—Burroughs v. Burroughs, 
76 S.B. 478, 160 N.C. 616. 

9. Cal.—Corpus Juris cited in Wil¬ 
son V. Wilson, 13 P.2d 376, 378, 124 
C.A. 655. 

D.C.—Stewart v. Stewart, 286 P. 987, 
62 App.D.C. 323—Allen v. Allen, 
286 P. 962, 52 App.D.C. 228. 

Pla.—^Engebretsen v. Bngebretsen, 11 
So.2d 322, 151 Pla. 372. 

Md.—^Meininger v. Meininger, 84 A.2d 
61, 198 Md. 432—Spellman v. Spell¬ 
man, 182 A. 342, 169 Md. 700— 
Corpus Juris cited in Marsiglia v. 
Marsiglia, 159 A. 914, 915, 162 Md. 
700—Swoyer v. Swoyer, 146 A. 190, 
157 Md. 18—Corpus Juris cited in 
Barnett v. Barnett, 125 A. 61, 66, 
144 Md. 184. 

N.J.—^Eberhard v. Eberhard, 73 A.2d 
664, 4 N.J. 536. 

Danielson v. Danielson, 11 A.2d 
23, 127 N.J.Eq. 41—^Bemis v. Bemis, 


168 A. 295, 114 N.XEq. 53—Benja¬ 
min V. Benjamin, 162 A. 612, 111 N. 
J.Eq. 400—Atha v. Atha. 121 A. 
301, 94 N.J.Eq. 692, aflirmed 122 A. 
926, 95 N.J.Bq. 275—Story v. Story, 
110 A. 908, 91 N.J.Bq. 515. 

N.Y.—^Dickenson v. Dickenson, 81 N. 
Y.S.2d 294, 192 Misc. 635—Steb- 
bins V. Stebbins, 206 N.Y.S. 47, 123 
Misc. 617. 

Jacobstein v. Jacobstein, 201 N. 
Y.S. 1, affirmed 204 N.Y.S. 918, 209 
App.Div. 846, affirmed 148 N.E. 761, 
240 N.Y. 693. 

Pa.—^Brobst v. Brobst, 90 A.2d 320, 
171 Pa,Super. 499—Asher v. Asher, 
66 A.2d 321, 161 Pa.Super. 609. 

Henry v. Henry, 61 Pa.Dist & 
Co. 126, 32 DeLCo. 350—Cook v. 
Cook, 5 Pa.Dist. & Co. 481. 

Houck V. Houck, Com.Pl., 5 Chest. 
Co. 6—^Eidelson v. Eidelson, Com. 
PI., 43 DeLCo. 315—^Kacsur v. Kac- 
sur, 20 Leh.L.J. 64—^Paskiewicz v. 
Paskiewicz, Com.Pl., 9 Sch.Reg. 286. 
Vt.—^Raymond v. Raymond, 132 A.2d 
427, 120 Vt. 87—Shastany v. Weeks, 
34 A.2d 174,113 Vt. 363. 

19 C.J. p 139 note 97. 

Testimony of eyewitness to act of 
adultery could not be rejected as in¬ 
credible or untrue, in view of proof 
of will to commit act and opportuni¬ 
ty, and of other incriminatory cir¬ 
cumstances. 

Md.—^McPrederick v. McPrederick, 
152 A. 818, 160 Md. 91. 

Important factors 
An adulterous disposition and an 
opportunity to commit the offense 
are in combination important factors 
in proving adultery by circumstantial 
evidence. 

La.—Houlton v. McGuirk, 47 So. 681, 
122 La. 359, 16 Ann.Cas. 1117. 

Mich.—^McClung v. McClung, 40 Mich. 
493. 

Evidence held to prove adulterous dis¬ 
position 

Md.—^Hockman v. Hockman, 50 A.2d 
136, IS7 Md. 340—^Dougherty v. 
Dougherty, 48 A2d 461, 187 Md. 21 
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—Stevens v. Stevens, 47 A.2d 752, 
186 Md. 612—Steinla v. Steinla, 13 
A.2d 534, 178 Md. 367. 

N.J.—^Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

N.Y.—Fleck v. Fleck, 163 N.Y.S.2d 
218, 6 Misc.2d 202. 

Pa.—Tuirner v. Tuimer, 27 A.2d 434, 
150 Pa.Super. 110—^Miller v. Miller, 
17 A.2d 910, 143 Pa.Super. 534. 

Wash.—^Barrinuevo v. Barrinuevo, 287 
P.2d 349, 47 Wash.2d 296. 

Wis.—^Ermis v. Ermis, 38 N.W.2d 485, 
256 Wis. 339. 

Evidence h^d to prove opportunity 

Md.—^Hockman ■v^ Hockman, 50 A.2d 
136, 187 Md. 340—Stevens v. 

Stevens, 47 A2d 752, 186 Md. 612— 
Steinla v. Steinla, 13 A.2d 534, 178 
Md. 367. 

N.J.—^Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

N.Y.—^Pleck V. Fleck, 163 N.Y.S.2d 
218, 6 Misc.2d 202. 

Brooks V. Brooks, 120 N.Y.S.2d 
335. 

Pa.—Tuirner v. Tuirner, 27 A.2d 434, 
150 Pa.Super. 110. 

Wash.—Barrinuevo v. Barrinuevo, 287 
P.2d 349, 47 Wash.2d 296. 

Wis.—^Ermis v. Ermis, 38 N.W.2d 486, 
255 Wis. 339. 

Evidence held insufficient to prove 
adulterous disposition 

N.J.—TJcci V. Ucci, 69 A.2d 891, 6 N.J. 
Super. 61. 

Wagner v. Wagner, 52 A.2d 822, 
140 N.J.Eq. 213. 

Pa.—^Brower v. Brower, 43 A.2d 422, 
157 Pa.Super. 426. 

Houck V. Houck, Com.Pl., 5 
Ghest.Co. 6. 

Evidence held not to show oppor¬ 
tunity 

Or.—^Parsons v. Parsons, 253 P.2d 914, 
197 Or. 420. 

9. B Pa.—Asher v. Asher, 56 A.2d 321, 
161 Pa.Super. 609—^Tuirner v. 
Tuimer, 27 A.2d 434, 150 Pa.Super. 
110 . 

10. D.C.—Shellman v. Shellman, 95 
P.2d 108, 68 APP.D.C. 197. 
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series of episodes.^®-® Disposition may be inferred 
from the conduct of the parties and surrounding 
circumstances,^^ such as acts of affection and fa¬ 
miliarity between defendant and corespondent.^^-^ 
The evidence of inclination and intent, however, 
must be clear, positive, and satisfactory, such as to 
lead a reasonable man to the conclusion that the 
adulterous act was committed when the opportu¬ 
nity was present.ii-10 

The mere association of a man and a woman, how¬ 
ever frequent and extended it may be, is not of it¬ 
self sufficient to prove the charge of adultery.^i-is 
An adulterous disposition is not necessarily shown 
by the existence of a state of undue familiarity be¬ 
tween the parties accused,unless the acts of fa¬ 
miliarity have occurred under such circumstances 
as to lead inevitably to the conclusion that the of- 
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fense was committed.^^ Thus adulterous inter¬ 
course will not readily be inferred from improper 
conduct with a near relative.!^ 

Moreover, the proof must show that the dispo¬ 
sition was reciprocal and mutual,i5 and it is not 
enough to show that only one of the persons charged 
was disposed to the alleged adulterous sictM In the 
absence of evidence of an adulterous inclination, 
proof of opportunity to commit adultery is not suf¬ 
ficient to establish the offense,!^ unless it occurs 
under incriminating circumstances.^^ 

Occupancy of same room or bed. Adultery may be 
established by the fact that the parties occupied the 
same room at night,!^ or the same bed,20 in the ab¬ 
sence of an explanation of the incriminating circum- 
stance.2i A man will not be presumed to have com- 


10.5 Vt.—^Raymond v. Raymond, 132 
A.2d 427, 120 Vt. 87. 

Compreliensivd event 
Where a single incident is com¬ 
prehensive, disclosing all the circum¬ 
stances necessary to support a finding 
of adultery, the court is not prevented 
from making that finding merely be¬ 
cause it stands as a single event. 

Vt.—Raymond v. Raymond, supra. 

11. Md.—Lickle v. Lickle, 62 A.2d 
910, 188 Md. 403—^Pryor v. Pryor, 
131 A. 47. 146 Md. 683. 

Pa.—Campbell v. Campbell, Com.Pl., 
44 Del.Co. 31. 

Exchange of obscene literature 
Inference of adulterous desire, 
necessary to inferential proof of 
adultery, may be drawn from ex¬ 
change of obscene literature under 
circumstances showing condition of 
mind favorable to adultery. 

N.J.—Benjamin v. Benjamin, 162 A. 
612, 111 N.J.Eq. 400. 

11.5 Md.—Dougherty v. Dougherty, 
48 A.2d 451, 187 Md. 21—Stevens v. 
Stevens, 47 A.2d 752, 186 Md. 612. 

11.10 N.Y.—^Brooks v. Brooks, 120 N. 
T.S.2d 335. 

11.15 Md.—Hockman v. Hockman, 50 
A.2d 136, 187 Md. 340. 

12. Md.—^Renner v. Renner, 12 A.2d 
195, 177 Md. 689, 127 A.L.R. 674. 

19 C.J. p 139 note 99. 

13. Md.—^Renner v. Renner, supra. 

19 C.J. p 139 note 1. 

14. Md.—Sterling v. Sterling, 125 A. 
809, 145 Md. 631. 

19 C.J. p 139 note 2. 

Inherent improbability 
However, in a wife's suit for her 
husband's adultery with his mother- 
in-law, it was error for the trial 
court affirmatively to find as a fact 
that defendant husband did not com¬ 
mit the adultery as charged, merely 
on the ground of the Inherent im¬ 


probability of the situation disclosed 
in the testimony as to the claimed 
fact, given by the son of the claimed 
adulteress, the husband and the 
mother not denying the adultery. 

N.Y.—Gelbman v. Gelbman, 184 N.Y.S. 
902, 194 App.Div. 137. 

15. Md.—Steinla v. Steinla, 13 A.2d 
534, 178 Md. 367. 

N.J.—Judkins v. Judkins, 92 A.2d 120, 
22 N.J.Super. 516. 

Hight V. Hight, 17 A.2d 802, 129 
N.J.Eq. 15. 

Or.—^Parsons v. Parsons, 253 P.2d 914, 
197 Or. 420. 

Pa.—^Kacsur v. Kacsur, 20 Leh.L.J. 
64—^Paskiewicz v. Paskiewicz, Com. 
PI., 9 Sch.Reg. 286. 

16. Md.—Steinla v. Steinla, 13 A.2d 
534, 178 Md. 367. 

Pa.—^Paskiewicz v. Paskiewicz, Com. 
PI., 9 Sch.Reg. 286. 

17. Cal.—^Koenigstein v. Koenig- 
stein, 200 P. 730, 53 C.A. 673. 

Del.—Corpus Juris died iu Adkins v. 
Adkins, 190 A. 740, 741, 8 W.W. 
Harr. 314. 

Fla.—^Engebretsen v. Engebretsen, 11 
So.2d 322, 151 Fla. 372. 

Iowa.—^Anderson v. Anderson, 197 N. 

W. 300, 197 Iowa 383. 

La.—^Hayes v. Hayes, 73 So.2d 179, 
225 La. 374. 

Md.—^Lickle v. Lickle, 52 A.2d 910, 
188 Md. 403—^Renner v. Renner, 
12 A.2d 196, 177 Md. 689, 127 A.L.R. 
674—Sterling v. Sterling, 9 A.2d 
214, 177 Md. 683. 

Mass.—^Murphy v. Murphy, 138 N.B. 
566, 244 Mass. 110. 

Mich.—^Ziontz v. Ziontz, 36 N.W.2d 
882, 324 Mich. 155. 

N.J.—Dcci V. Ucci, 69 A.2d 891, 6 N.J. 
Super. 61. 

Wagner v. Wagner, 52 A.2d 822, 
140 N.J.Eq. 213—^Lotz v. Lotz, 19 A. 
2d 675, 129 N.J.Eq. 476—Hight v. 
Hight, 17 A.2d 802, 129 N.J.Eq. 15— 
Janner v. Janner, 166 A. 95, 113 N.J. 
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Eq. 110—Torrens v. Torrens, 120 A. 
189, 94 N.J.Eq. 480—Grundy v. 

Grundy, 114 A. 652, 92 N.J.Eq. 687* 
—Smith V. Smith, 114 A. 412, 91 
N.J.Eq. 154. 

N.Y.—^Bosch V. Bosch, 91 N.T.S.2d 
841, 275 App.Div. 1046—Vrooman v, 
Vrooman, 59 N.Y.S.2d 351, 270 App. 
Div. 784, affirmed 70 N.E.2d 533, 206 
N.Y. 707—^Nottingham v. Notting¬ 
ham, 204 N.Y.S. 750, 209 App.Div 
459. 

Brooks V. Brooks, 120 N.Y.S.2d 
335. 

Or.—Jenkins v. Jenkins, 204 P. 165, 
103 Or. 208. 

Pa.—^Paskiewicz v. Paskiewicz, Com. 

PI.. 9 Sch.Reg. 286. 

19 C.J. p 139 note 3. 

18. Ala.—^Morrison v. Morrison, 10 
So. 648, 95 Ala. 309. 

Md.—Lickle v. Lickle, 52 A.2d 910, 
188 Md. 403. 

N.J.—Wagner v. Wagner, 52 A.2d 822, 
140 N.J.Eq. 213. 

19 C.J. p 140 note 4. 

19. La.—^Landry v. Regira, 178 So. 
502, 188 La. 950. 

N.J.—^Reitemeyer v. Reitemeyer, 54 
A.2d 726, 140 N.J.Eq. 303. 

N.Y.—Miller v. Miller, 208 N.Y.S. 113, 
212 App.Div. 114. 

Or.—Corpus Juris quoted lu Jenkins 
v. Jenkins, 204 P. 165, 167, 103 Or. 
208. 

Pa.—^Henry v. Henry, 61 Pa.Dlst. & 
Co. 126, 32 Del.Co. 350. 

Campbell v. Campbell, Com.Pl., 44 
Del.Co. 31. 

19 C.J. p 140 note 5. 

20. Or.—Jenkins v. Jenkins, 204 P. 
165, 103 Or. 208. 

Pa.—^Frank v. Frank, 99 Pa.Super. 
183. 

19 C.J. p 140 note 6. 

21. Or.—Corpus Juris quoted In 
Jenkins v. Jenkins, 204 P. 165, 167, 
103 Or. 208. 

19 C.J. p 140 note 7. 
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mitted adultery with another woman, however, 
while his wife and child are on the same bed,22 or 
in the^ same room and evidence that the husband 
occupied a room with a woman does not support a 
charge of adultery, in the absence of proof that his 
wife was not the woman in question.^* 

Adultery may also be established by proof that 
defendant and corespondent registered and stayed at 
a hotel as man and wife.24.6 it has been held that 
occupancy by the parties of connecting rooms with 
the door between unbolted is a circumstance which, 
with other facts showing a disposition to commit 
adultery, may lead to a conclusion of guilt,25 but ac¬ 
cording to some authorities the proof of disposition, 
to authorize the presumption in such a case, must be 
very strong.26 

Visiting house of iU fame. It has been held that 
adultery is not established by proof that a husband 
was merely seen in a brothel on one occasion^^ or 
on several occasions.^* The general rule, however, 
is that the unexplained visit of a husband or wife 
to a house of ill fame, if of sufficient length to per¬ 
mit the commission of adultery, raises a presumption 
that the offense was committed,29 and the inference 
of guilt is stronger where the visit is made with a 
person of the opposite sex, not the husband or wife 
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of the visitor.20 The circumstances attending the 
isit may be such as to afford conclusive evidence 
of guilt, as where defendant was wantonly fa¬ 
miliar with an inmate of the house and was shut 
up in a room with her,22 and it is immaterial under 
such circumstances whether defendant remains all 
night.® 2 

Living with prostitutes. Proof that prostitutes 
lived in the husband’s apartment with him is suffi¬ 
cient to establish adultery.32.5 

c. Pregnancy without Access by Husband 

Evidence of pregnancy without access by the husband 
is sufficient to establish the wife’s adultery, but an ab¬ 
normal length of pregnancy will not alone establish adul¬ 
tery. 

Evidence that a wife was pregnant with, or gave 
birth to, a child under circumstances negativing the 
possibility of her husband’s being the father of it is 
sufficient to establish her adultery.®® In view, how¬ 
ever, of the presumption that the husband is the fa¬ 
ther of the child, discussed in Bastards § 3, the rule 
does not apply if he is shown to have had access to 
his wife during the period of gestation.®* An ab¬ 
normal length of pregnancy will not alone estab¬ 
lish adultery, where medical testimony indicates 
that such a pregnaniy is not an impossibility.®* ® 


ZSvldeiice beld insufficient to war¬ 
rant granting decree. 

Tex.—^McCrary v. McCrary, Civ.App., 
230 S.W. 1S7. 

22, Ohio,—Scott V. Scott, 1 Wright 
469. 

23, Or.—Rickard v, Rickard, 9 Or. 
168. 

N.T.—Stillman v. Stillman, 196 
N.Y.S. 356, 119 Misc. 862, 868, 
modified on other grounds 204 N. 
Y.S. 77, 208 App.Div, 816, modified 
on other grounds 148 N.E. 518, 240 
N.Y. 268. 

24.5 Pa.—Schearer v. Schearer, 53 
Pa.Dist. & Co. 60, 37 Berks Co. 117. 

25, N.Y.—^Warren v. Warren, 29 N. 
Y.S. 313, 8 Misc. 189—Jayne v. 
Jayne, 25 N.Y.S. 810, 5 Misc. 307. 

Auld V. Auld, 16 N.Y.S. 803. 

26, Iowa.—Aitchison v. Aitchison, 
68 N.W. 673, 99 Iowa 93. 

19 C.J. p 140 note 11. 

Proximity of rooms in hotels does 
not warrant an inference of mere¬ 
tricious relations between man and 
woman occupying contiguous rooms. 
Pa.—Diehl v. Diehl, 87 Pa.Super. 546. 

27, Cal.—Johanson v. Johanson, 108 
P. 66, 12 C.A. 635. 

Ky.—^Liocke V. Locke, 18 S.W. 233. 

19 C.J. p 140 note 12. 

28, N.Y.—^Platt V. Platt, 5 Daly 295 
—Anonymous, 17 Abb.Pr. 48—Betts 
V. Betts, 1 Johns.Ch. 197. 
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29. Ky,—Baker v. Baker, 124 S.W. 
866, 136 Ky. 617. 

19 C.J. p 140 note 14. 

30. N.J.—Stackhouse v. Stackhouse, 
Ch., 36 A. 884. 

19 C.J. p 140 note 16. 

31. Ill.—Cooke V. Cooke, 38 N.B. 
1027, 162 Ill. 286. 

19 C.J. p 140 note 17. 

32. Ill.—Cooke V. Cooke, supra. 

19 C.J. p 140 note 18. 

32.5 N.Y.—Gannon v, Gannon, 46 N. 
T.S.2d 260, 

Explanation by husband 
Where husband did not deny that 
he had made a statement to patrol¬ 
man to effect that prostitutes lived 
in apartment with him, court would 
not accept truth of husband's addi¬ 
tional statement to effect that he was 
caring for such women as a matter of 
charity. 

N.Y.—Gannon v, Gannon, supra. 

33. Ky.—Dyer v. Dyer, 189 S.W.2d 
842, 300 Ky. 559. 

N.J.—^Kohlenberg v, Kohlenberg, Ch., 
74 A. 432. 

19 C.J. p 140 note 20. 

34. N.J,—Wallace v. Wallace, 67 A. 
612, 73 N.J.Eq. 403. 

19 C.J. p 141 note 21. 

Evidence not establishing adultery 

(1) Evidence which failed to prove 
that husband had no opportunity for 
intercourse with wife during period 
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when conception should have oc¬ 
curred, in absence of other evidence, 
would not sustain bill. 

Md.—^Harward v, Harward, 196 A 318, 
173 Md. 339. 

(2) Contradicted evidence of hus¬ 
band, claiming total absence of sex¬ 
ual intercourse, and of birth of child 
to wife eighteen months after mar¬ 
riage, did not discharge burden of 
proof, or overcome strong presump¬ 
tion in favor of legitimacy of child. 
N-J.—^Titus v. Titus, 128 A 236, 3 N. 
J.Misc. 241. 

34.5 Abnormal periods held 
dent 

(1) Birth of child three hundred 
thirty-six days from the time hus¬ 
band and wife ceased to cohabit does 
not establish adultery. 

Wash.—^Pierson v. Pierson, 214 P. 159, 
124 Wash. 319. 

(2) Birth of child three hundred 
fifty five days after mother's husband 
left the country, where attending 
physician testified head of foetus was 
engaged for sixty eight days before 
birth, whereas birth normally occurs 
within one month after such engage¬ 
ment. 

N.Y.—^Lockwood v. Lockwood, 62 N 
Y.S.2d 910. 

(3) Fact that child was bom few 
days after usual period of gestation 
following last access was insufficient 
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The uncorroborated testimony of the husband of 
nonaccess for a particular period of time is insuf¬ 
ficient to establish adultery where the parties lived 
in the same house ;34.io and where a finding of adul¬ 
tery will make illegitimate a child born in wedlock, 
the proof must be such that there is no possible 
escape from the conclusion of guilt.s^-i5 

d. Subsequent Bigamous Marriage or Cohabita¬ 

tion with Another 

Adultery is established by proof of a bigamous mar¬ 
riage and cohabitation with the second spouse or by proof 
that the wife lived with another man as her husband. 

Marriage and cohabitation with a second spouse, 
the first spouse still living, is conclusive proof of 
adultery;35 but proof of a subsequent bigamous 
marriage of defendant without proof of cohabita¬ 
tion is insufficient to establish adultery,36 nor is it 
sufficient to establish adultery that the husband, after 
a divorce which was later set aside had been grant¬ 
ed, went through a form a marriage with another 
woman with whom he lived and to whom a child was 
born, where he discontinued his relation with the 
woman as soon as he was notified that the divorce 
had been set aside.^®*® Also, proof that for a 
period of time the wife lived with another man 
whom she introduced as her husband establishes 

adultery.36.10 

e. Venereal Disease 

Depending on the circumstances of the particular 
case, evidence that a spouse is infected with a venereal 
disease may or may not be evidence of adultery. 

The sufficiency of evidence of a venereal disease 
to raise a presumption of adultery can be determined 
only from the circumstances of the case.36.50 Eyj, 
dence that a husband long after marriage is infected 
with a venereal disease is prima facie proof of his 
adultery,37 but affliction with such a disease within 


so short a time after marriage that it might have 
been contracted prior thereto is not sufficient to es¬ 
tablish adultery as against his sworn denial 8 and 
the adultery of the husband cannot be inferred from 
the mere fact of the wife having the disease, al¬ 
though she is not suspected of adultery.89 

Unexplained proof of a wife’s contraction of a 
venereal disease during her husband’s absence is 
sufficient to support a finding of adultery ;39-5 but 
proof that the wife suffers from a venereal disease 
does not sustain the husband’s charge of adultery if 
disclosing a reasonable possibility that the infec¬ 
tion was derived from contact with the husband.^® 
Possession by accused of mixtures commonly used 
as remedies for such a disease,or stains upon his 
linen which might have resulted from his infec- 
tion ,^2 are not in themselves sufficient to establish 
guilt, although worthy of consideration in connec¬ 
tion with other facts. 

§ 139(3). --Character of Witnesses 

a. In general 

b. Particeps criminis 

c. Prostitutes and procurers 

d. Detectives 

a. In G-eneral 

The character of the witnesses and their relationship 
to the parties affect the sufficiency of their testimony to 
establish adultery. 

In some jurisdictions by statute adultery can only 
be established by witnesses who are shown to be en¬ 
titled to credit on oath, and evidence of a witness 
whose credibility is not so shown is insufficient.43 
A divorce will not be granted on the uncorroborated 
testimony of counsel for libelant^^ The testimony 
of a witness who reveals the infidelity of a friend 
should always be considered with great caution,^5 


to overcome presumption that hus¬ 
band was father of child. 

Ky.—Autry v. Autry, 36 S.W.2d 15, 
237 Ky. 608. 

34.10 N.J .—Bgnozzi v. Egnozzi, 86 
A.2d 272, 17 N.J.Super. 433. 

34.15 N.J.—^Egrnozzi v. Egnozzi, su¬ 
pra. 

35. N.Y.—Hunt v. Hunt, 72 N.T. 217, 
28 Am.R. 129, appeal dismissed 131 
U.S. clxv, 24 Li.Ed. 1109. 

Hoyt v. Hoyt, 146 N.T.S.2d 133, 
286 App.Dlv. 580. 

19 C.J. p 141 note 22. 

38. Mass.—Clapp v. Clapp, 97 Mass. 
531. 

19 C.J. p 141 note 23. 

363 Ohio.—^Holmes v. Holmes, 80 
N.E.2d 607, 82 Ohio App. 33. 


36.10 N.J.—^Van Bernum v. Van 
Bemum, 55 A.2d 51, 140 N.J.Eq. 413. 
36.50 Md.—Kline v. Kline, 16 A.2d 
924, 179 Md. 10. 

37. N.T.—^Johnson v. Johnson, 14 
Wend. 637. 

W.Va.—Mohr v. Mohr, 193 S.B. 121, 
119 W.Va. 263. 

CommnnicatioiL of disease to wife 
N.J.—^Hanson v. Btauson, 160 A. 330, 
110 N.J.EQ. 402. 

38. N.J.—^Mount V. Mount, 15 N.J. 
Eq. 162, 82 Am.D. 276. 

39. Mich.—^Holthoefer v. Holthoefer, 
11 N.W. 150, 47 Mich. 260, 643. 

19 C.J. p 141 note 26. 

39.5 Pa.—^Pletz v. Pletz, Com,Pl., 37 
Berks Co. 225, 69 York Leg.Rec. 72. 

40. N.J.—^Farden v. Farden, 179 A. 
317, 13 N.J.Misc. 606. 
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41. La.—^Mack v. Handy, 2 So. 181, 
39 La.Ann. 491. 

Mo.—Corpus Juris cited iu Wade v. 

Wade, App., 229 S.W. 432, 438. 
Held pzima facie proof 
W.Va.—^Mohr v. Mohr, 193 S.E. 121, 
119 W.Va. 263. 

42. Neb.—James v. James, 45 N.W. 
777, 29 Neb. 633. 

N.Y.—^Ferguson v. Ferguson, 1 Barb. 
Ch. 604. 

43. Ky.—Chaudet v. Chaudet, 21 S. 
W.2d 812, 231 Ky. 477—Lewis v. 
Lewis, 4 S.W.2d 1106, 224 Ky. 
18. 

19 C.J. p 141 note 30. 

44. Pa.—Klair v. Klair, 3 Pa.I>ist. & 
Co. 419, 26 Dauph.Co. 60. 

45. La.—Bonanno v. Decedue, 173 
So. 756. 186 La. 1041. 
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but is not necessarily unworthy of belief.** Proof 
which is such as to indicate that the witnesses con¬ 
spired with others to ensnare defendant or to manu¬ 
facture fictitious proof against him or her will be 
held insufficient to establish adultery.**-* A divorce 
should not be denied on the ground of the immoral¬ 
ity of plaintiff’s witnesses.*^ 


b. Particeps Criminis 


Testimony of an alleged paramour may be considered, 
particularly where he testifies voluntarily, but should be 
regarded with caution, and, if uncorroborated, is not ordi¬ 
narily sufficient to establish guilt. 


The testimony of the alleged paramour may be 
considered in determining the fact of adultery,^8 
but it is liable to grave suspicion and should be acted 
on with extreme caution.-^^ It should be given less 
weight when the alleged paramour testifies volun¬ 
tarily than when he testifies under compulsion.49*5 

Ordinarily the testimony of an alleged paramour 
is not sufficient to establish adultery unless it is 
corroborated,50 especially where the character of 
the particeps criminis is such as to indicate its 
falsity.5i The rule, however, requiring the testi¬ 
mony of a paramour to be corroborated is not a 


DIVORCE § 139(3) 

hard and fast rule which must be applied in every 
case,52 but seems rather a precaution on the part 
of the court than a rule of law,58 and corroboration 
of a particeps criminis is not required where he or 
she is a credible witness and the story worthy of 
belief,54 where he denies the alleged criminalit>’’,55 
or where defendant declines to testify in his own 
behalf.58 Under some rules and practice, corrobora¬ 
tion of the corespondent is unnecessary wffiere the 
issue of adultery is litigated.56.5 

The facts and circumstances relied on as corrob¬ 
orative of the paramour’s testimony must be ma¬ 
terial and tend to prove that the adultery was in 
fact committed.57 The testimony of an alleged co¬ 
respondent which denies adultery must be given 
equal consideration with other portions unfavorable 
to the accused spouse.57.5 

c. Prostitutes and Procurers 

Testimony of prostitutes, procurers, and persons who 
willfully consort with adulterers may be considered on the 
question of adultery, but it has little probative value and 
should be scrutinized carefully and corroborated. 

The testimony of prostitutes may be considered on 
the question of adultery,** but it generally has little 


46. La.—^Bonanno v. Decedue, supra. 

46.5 N.J.—^Armour v. Armour, 46 A. 
2d 826, 138 N.J.Ba. 145. 

47. N.J.—^Arthur v. Arthur, 129 A. 
178, 98 N.J.Eq. 393. 

N.T.—^Vartlingr v. Vartling, 203 N.r. 
S. 753, 208 App.Div. 621, 

48. Cal.—Corpus Juris dted iu Wil¬ 
son V. Wilson, 13 P.2d 376, 378, 124 
C.A. 655. 

La.—Estopinal v. Estopinal, 66 So.2d 
311, 223 La. 485—Clark v. Clark, 21 
So.2d 758, 207 La. 606. 

Mich.—^Pitcher v. Pitcher, 23 N.W.2d 
195, 314 Mich. 648. 

Neb.—Sewell v. Sewell, 69 N.W.2d 
549, 160 Neb. 173. 

N.J.—^De Donis v. De Donis, 61 A.2d 
729, 1 N.J. 43. 

19 C.J. p 141 note 31. 

49. La.—Olivier v. Abunza, 76 So.2d 

528, 226 La. 456—^Estopinal v. 

Estopinal, 66 So.2d 311, 223 La. 485 
— Clark V. Clark, 21 So.2d 768, 207 
La. 606—Lejeune v. Lejeune, 174 

So. 643, 187 La. 339. 

Neb.—Sewell v. Sewell, 69 N.W.2d 
549, 160 Neb. 173. 

N.J.—^De Donis v. De Donis, 61 A.2d 
729, 1 N.J. 43. 

Okl.—^Evans v. Evans, 252 P. 837, 123 
Okl. 9. 

Va.—Corpus Juris dted iu Ingram v. 

Ingram, 199 S.B. 616, 171 Va. 309. 

19 C.J. p 141 note 32. 

49.5 Neb.—Sewell v. Sewell, 69 N.W. 
2d 549, 160 Neb. 173. 


Voluntary testimony of alleged 
paramour is entitled to little credit. 
Neb.—^Sewell v. Sewell, supra. 

50. La.—Clark v. Clark, 21 So.2d 758, 
207 La. 606—^Mouille v. Scbutten, 
183 So. 191, 190 La. 841—Salles v. 
Salles, 175 So. 618, 187 La. 914. 

Mich.—Pitcher v. Pitcher, 23 N.W.2d 
195, 314 Mich. 648. 

N.T.—Pepin v. Pepin, 206 N.Y.S. 732, 
123 Misc. 888. 

Maroth v. Maroth, 64 N.T.S.2d 
260. 

Pa.—^David v. David, Com.Pl., 18 
Beaver 180—^Titter v. Titter, 29 
Del.Co. 8, modified on other grounds 
10 A.2d 873, 138 Pa.Super. 555— 
Achey v. Achey, 45 Lanc.Rev. 657, 
51 York Leg.Rec. 167—^Mancuso v. 
Mancuso, Com.Pl., 69 Montg.Co. 354. 
19 C.J. p 141 note 33. 

51. N.J.—Clare v. Clare, 19 N.J.Eq. 
37. 

52. Mo.—^Reynolds v. Reynolds, 249 
S.W. 407, 297 Mo. 447. 

N.J.—^Delaney v. Delaney, 61 A. 266, 
69 N.J.Eq. 602, reversed on other 
grounds 65 A. 217, 71 N.J.Eq. 246. 
N.Y.—^Barber v. Barber, 119 N.Y.S.2d 
773. 

Va.—Corpus Juris dted in Ingram v. 

Ingram, 199 S.E. 515, 171 Va. 399. 

19 C.J. p 141 note 35. 

53. N.Y.—Simons v. Simons, 58 N.Y. 
S.2d 558, 270 App.Div. 88. 

Steffens v. Steffens, 11 N.Y.S. 424, 
16 Daly 363, 19 N.Y.Civ.Proc. 267. 
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Barber v. Barber. 119 N.Y.S.2d 
778. 

19 C.J. p 141 note 36. 

54. Mo.—Reynolds v. Reynolds, 249 
S.W. 407, 297 Mo. 447. 

Va.—^Ingram v. Ingram, 199 S.E. 515, 
171 Va. 399. 

55. N.Y.—^Pollock V. Pollock, 71 N. 
Y. 137. 

Bequest for protection 
The fact that corespondent asked 
court to excuse him from giving in¬ 
criminating answers did not strength¬ 
en petitioner’s case, but testimony 
that he was in parked automobile 
with defendant for fifteen or twenty 
minutes and that he guessed he kissed 
her and was leaning over her was 
“corroborative” of petitioner’s cause 
and was required to be considered 
by court. 

N.J.—Smith V. Smith, 33 A.2d 684, 21 
N.XMisc. 273. 

56. N.Y.—-Crary v. Crary, 18 N.Y.S. 
763. 

56.6 N.Y.—Simons v. Simons, 58 N.Y. 
S.2d 558, 270 App.Div. 88. 

Friedman v. Friedman, 114 N.Y.S. 
2d 874. 

57. N.J.—Geoger v. Geoger, 45 A. 
349, 59 N.J.Eq. 15. 

19 C.J. p 141 note 39. 

67.5 N.J.—Armour v. Armour, 46 A. 
2d 826, 138 N.J.Eq. 145. 

58. N.J.—^Arthur v. Arthur, 129 A. 
178, 98 N.J.Bq. 393. 

19 C.J. p 141 note 40. 
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probative value, 58*5 and should be corroborated.^^ 
This, however, is not a rule of evidence absolutely 
controlling the determination of the issue, but one 
for the guidance of the judicial conscience,®^ and, 
where the testimony of prostitutes is corroborated 
by proof of facts and circumstances such as justify 
belief in its truth, a judgment of divorce is proper, 
especially where defendant fails to take the stand in 
his own behalf.®2 Also, corroboration has been 
stated to be unnecessary in litigated cases where the 
issue of adultery is passed on by a jury.®2.5 

Procurers are classed with prostitutes, and their 
evidence is to be received with the same caution and 
should be corroborated to the same extent.®® The 
rule has also been extended to witnesses who openly, 
knowingly, and willfully consort with adulterers.®^ 


d. Detectives 

A divorce on the ground of adultery may be granted 
on the testimony of hired detectives, but such testimony 
should be scrutinized with great care, and ordinarily re¬ 
quires some corroboration. 

There is no fixed rule of law or public policy 
which forbids the granting of a divorce on the testi¬ 
mony of hired detectives,®® and it must be given 
due weight and not disregarded where belief in its 
truth is induced by attending circumstances.®®-® 
Such testimony, however, is not entitled to any more 
weight than that of defendant and corespondent, 
where such testimony conflicts.®®-^® It should be 
scrutinized with great care,®® ordinarily some cor¬ 
roboration is required,®*^ and where tfie evidence 
is conflicting it may be disregarded.®^-® This, how¬ 
ever, is not a rule of evidence, but one for the guid¬ 
ance of the judicial conscience.®® Corroboration 


58.5 Ark.—Mewbem v. Mewbern, 146 
S.W.2d 708, 201 Ark. 741. 

ZlvidexLce held insufflcieiLt 

Ark.—^Mewbern v. Mewbem, supra. 

59. W.Va.—Mohr v. Mohr, 193 S.E. 
121, 119 W.Va. 253. 

19 C.J. p 141 note 41. 

60. N.JT.—Winston v. Winston, 59 
N.B. 273, 165 N.Y. 553, affirmed 23 
act. 852, 189 U.a 506, 47 I<.Ed. 
922. 

Simons v. Simons, 58 N.7.S.2d 
658, 270 App.Div. 88. 

61. N.T.—Winston v. Winston, 69 
N.E. 273, 165 N.Y. 553, affirmed 23 S. 
Ct. 852, 189 U.S. 506, 47 L..Ed. 922. 

19 C.J. p 142 note 43. 

62. N.Y.—^McCarthy v. McCarthy, 38 
N.E. 288, 143 N.Y. 235. 

62.5 N.Y.—Simons v. Simons, 58 N. 
Y.S.2d 558, 270 App.Div. 88, 

68. N.J.—^Arthur v. Arthur, 129 A. 

178, 98 N.J.E<i. 393. 

19 C.J. p 142 note 45. 

64. N.T.—Witchley v. Witchley, 226 
N.Y.S. 95, 131 Misc. 115. 

65. Conn.—^Torlonia v. Torlonia, 142 
A. 843, 108 Conn. 292. 

D.C.—Allen v. Allen, 285 F. 962, 
62 APP.D.C. 228. 

Md.—Corpus Juris cited in Steinla v. 
Steinla, 13 A.2d 534, 538, 178 Md. 
367. 

N.J.—Janner v. Janner, 166 A. 95, 
113 N.J.Eq. 110—Cummings, v. 
Cummings, 158 A. 537, 109 N.J.Eq. 
637. 

Smith V. Smith, 33 A.2d 684, 21 
N.J.Misc. 273. 

Pa.—^Naylor v. Naylor, 59 Fa.Super. 
647. 

65.5 Md.—Stevens v. Stevens, 47 A. 
2d 752, 186 Md. 612. 


N.J.—Armour v. Armour, 46 A.2d 826, 
138 N.J.Eq. 145. 

Smith V. Smith, 33 A.2d 684, 21 
N.J.Misc. 273. 

Pa.—^Asher v. Asher, 56 A.2d 321, 
161 Pa.Super. 609. 

When corrorobated, such testi¬ 
mony justifies finding of adultery 
in divorce suit. 

N.J.—Bemis v. Bemis, 168 A. 296, 114 
N.XEq. 53. 

65.10 Md.—^Hockman v. Hockman, 
50 A.2d 136, 187 Md. 340. 

66. Ala.—Pitchford v. Pitchford, 133 
So. 718, 222 Ala. 612. 

D.C.—Allen v. Allen, 285 F. 962, 62 
App.D.C. 228. 

Fla.—Corpus Juris Secundum cited 
in Parker v. Parker, App., 97 So. 
2d 136, 138. 

Md.—Stevens v. Stevens, 47 A.2d 752, 
186 Md, 612—Jeppi v. Jeppi, 18 A.2d 
207, 179 Md. 698—Corpus Juris 
cited in Steinla v. Steinla, 13 A.2d 
534, 538, 178 Md. 367—McCleary v. 
McCleary, 118 A. 133, 140 Md. 659 
—Corpus Juris cited in German v. 
German, 112 A. 789, 795, 137 Md. 
424. 

N.J.—Judkins v. Judkins, 92 A2d 120, 
22 N.J.Super. 616. 

Armour v. Armour, 46 A 2d 826, 
138 N.J.Eq. 145—Bemis v. Bemis, 
168 A. 295, 114 N.J.Eq. 53—Janner 
V. Janner, 166 A 95, 113 N.J.Eq. 
110—Cummings v. Cummings, 168 
A. 537, 109 INT.J.Eq. 637—“^turm v. 
Sturm, 135 A 775, 100 N.XEq. 378, 
affirmed 137 A 892, 101 N.J.Eq. 313. 

Smith V. Smith, 33 A2d 684, 21 
NXMisc. 273. 

N.Y.—^Kruczek v. Eruczek, 35 N.Y.S. 
2d 289, 264 App.Div. 242, affirmed 
47 N.B.2d 434, 289 N.Y. 826. 

Pa.—^Asher v. Asher, 56 A2d 321, 161 
Pa.Super. 609—^Brower v. Brower, 
43 A.2d 422, 167 Pa.Super. 426— 
Diehl V. Diehl, 87 Pa.Super. 545. 

484 


Klair v. Klair, 3 Pa.Dist. & Co. 
419, 26 Dauph.Co. 60. 

Va.—Colbert v. Colbert, 174 S.E. 660, 
162 Va. 393. 

19 C.X p 142 note 47. 

Evidence held insufficient 
Pa.—^Diehl v. Diehl, 87 Pa.Super. 545 
—Stewart v. Stewart, 85 Pa.Super. 
39. 

67. Md.—^Hockman v. Hockman, 66 
A.2d 136, 187 Md. 340—McCleary v. 
McCleary, 118 A 133, 140 Md. 659. 

N.J.—^Judkins v. Judkins, 92 A.2d 120, 
22 N.J.Super. 516. 

Rupp V. Rupp, 126 A. 862, 97 
N.J.Eq. 201—Sargent v. Sargent, 
Ch., 114 A. 428, affirmed 114 A. 439, 
92 N.XEq. 703—Slack v. Slack, Ch., 
108 A. 118, affirmed 105 A. 894, 89 
N.XEq. 589. 

Pa—Klair v. Klair, 3 Pa.Dist. & Co. 

419, 26 Dauph.Co. 60. 

Va.—^Martin v. Martin, 184 S.B. 220, 
166 Va. 109. 

19 C.X p 142 note 48. 

Husband’s failure to deny adultery 
when charged with it was partial 
corroboration of detective's testi¬ 
mony in divorce proceeding. 

N.J.—^Janner v. Janner, 166 A 95, 113: 
N.J.Eq. 110. 

Corroborative evidence held sufficient 
N.Y.—^Elsworth v. Els worth, 224 N.Y. 
S. 620, 221 App.Dlv. 875. 

67.5 Va.—Gray v. Gray, 24 S.B.2d 
444, 181 Va 262. 

68. Md.—Corpus Juris cited in 
Steinla v. Steinla, 13 A.2d 534, 538, 
178 Md. 367. 

N.Y.—Yates v. Yates, 105 N.B. 195, 
211 N.Y. 163. 

Simons v. Simons, 58 N.Y.S.2d 
558, 270 App.Div. 88—^Braun v. 
Braun, 281 N.Y.S. 25, 245 App.Div. 
194—^Blsworth v. Blsworth, 224 N* 
Y.S. 620, 221 App.Div. 875. 

Steele v. Steely, 170 N.Y.S. 454. 
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has been held to be unnecessary where the issue of 
adultery is litigated.68.5 

The testimony of a witness who renders services 
as a detective through friendship without compensa¬ 
tion or the expectation of reward is not subject to 
the suspicion which attaches to the testimony of a 
hired detective nor does the fact that such per¬ 
son happened to be a deputy sheriff place him in 
the class of private detectivesJ® 

§ 140. - Cruelty 

A preponderance of the evidence is required to prove 
cruelty as a ground for divorce and It may be required 
that the evidence be clear and satisfactory or full and 
satisfactory. 


DIVORCE §§ 139(3)-140 

As a general rule, an applicant for divorce on the 
ground of cruelty must establish his claim by a 
preponderance of the evidence.'^i Cruelty is not 
established by mere conclusions of the witness or 
general statements to the effect that defendant has 
illtreated plaintiff or that they cannot live to¬ 
gether cruelty must be clearly proved ;^2.5 jt 
must be established by clear and satisfactory evi- 
denceJ3 a divorce for cruelty should not be grant¬ 
ed except on substantial grounds established by con¬ 
vincing evidence.'‘3*5 

Under some statutes, the evidence of cruelty must 
be full and satisfactory,^S.iO but the evidence does 
not necessarily fall short of this standard although 


68.5 N.Y.—Simons v. Simons, 58 N. 
Y.S.2d 568, 270 App.Div. 88. 

68. Md.—Sterling v. Sterling, 125 A. 
809, 145 Md. 631. 

N.Y.—^Yates v. Yates, 106 N.E. 195, 
211 N.Y. 163. 

70. Md.—Sterling v. Sterling, 125 A. 
809, 145 Md. 631. 

71. Fla.—^Perry v. Perry, 97 So.2d 
152. 

Ill.—Rieso V. Rieso, 71 N.E.2d 185, 
330 Ill.App. 428. 

Iowa.—Clough V. Clough, 84 N.W.2d 
16, 248 Iowa 1090—Irwin v. Irwin, 
230 N.W. 512—Massie v. Massie, 
210 N.W. 431, 202 Iowa 1311. 

La.—Ay dell v. Aydell, 7 So. 2d 611, 
200 La. 47—Trascher v. Ducote, 152 
So. 567, 178 La. 925. 

Md.—^Wendel v. Wendel, 139 A. 673, 
154 Md. 11. 

N.Y.—Schwartz v. Schwartz, 26 N.Y. 
S.2d 547. 

Pa.—Rammel v. Rammel, 87 Pa.Su- 
per. 511. 

Shackelford v. Shackelford, 30 
Pa.Dist. 23, 49 Pa.Co. 256, 68 Pittsb. 
Leg.J. 454. 

S.C.—^Brown v. Brown, 56 S.E.2d 330, 
216 S.C. 502, 15 A.L,.R.2d 163. 

PrepoaLderance of credible evidence 
In an action for divorce on the 
ground of inhuman treatment, cruel 
and inhuman acts which endanger 
complainant*s life and health must 
be established by a preponderance of 
credible evidence. 

Iowa.—^Wilson v. Wilson, 68 N.W.2d 
904, 246 Iowa 792. 

Evidence must be introduced, and 
trial court should refuse to grant di¬ 
vorce where evidence fails to estab¬ 
lish cruelty, 

Tex.—^Finn v. Finn, Civ.App., 185 S, 
W.2d 679. 

72. Ark.—^Burnside v. Burnside, 90 
S.W.2d 490, 192 Ark. 1177. 

Ky.—Witt v. Witt, 220 S.W. 1065, 
188 Ky. 46. 


Pa.—^Erlanger v. Erlanger, 5 Pa.Dist. 
& Co. 463. 

Tex.—Gunther v. Gunther, Civ.App., 
297 S.W.2d 725—Garcia v. Garcia, 
Civ.App., 185 S.W.2d 227—Hill v. 
Hill, Civ.App., 205 S.W.2d 82. 

Va.—^Hughes v. Hughes, 4 S.E.2d 402, 
173 Va. 293. 

19 C.J. p 142 note 51. 

72.5 IlL—De Carlo v. De Carlo, 129 
N.R2d 743, 8 Ill.App.2d 168—Cool- 
idge V. Coolidge. 124 N.B.2d 1, 4 Ill. 
App.2d 205. 

Va.—Prindes v. Prindes, 69 S.E.2d 
332, 193 Va. 463. 

W.Va.—^Persinger v. Persinger, 66 
S.E.2d 110,133 W.Va. 312. 

Clear and convincing evidence is 
required. 

R.L—Miller v. Miller, 139 A.2d 86. 

73. Fla.—^Kennedy v. Kennedy, 134 
So. 201, 101 Fla. 239. 

Ind.—^Foster v. Poster, 138 N.E. 360, 
79 Ind.App, 345. 

Md.—Brett v. Brett, 182 A. 305, 169 
Md. 704—Singewald v. Singewald, 
166 A. 441, 165 Md. 136. 

Mont.—^Argenbright v. Argenbright, 
101 P.2d 62, 110 Mont. 379. 

Pa.—Snyder v. Snyder, 15 A.2d 383, 
141 Pa.Super. 633—^Daly v. Daly, 9 
A.2d 192, 137 Pa.Super. 403— 

Greims v. Greims, 87 Pa.Super. 312. 

Poorman v. Poorman, 9 Pa.Dist. 
& Co. 240—^Erlanger v. Erlanger, 5 
Pa.Dist. & Co. 463. 

Blosser v. Blosser, 87 Pittsb.Leg. 
J. 583, 2 Pay,L,J. 266. 

19 C.J. p 142 note 52. 

Competent evidence of fnU and 
satisfactory nature is required. 

Fla.—Garland v. Garland, 29 So.2d 
693, 158 Fla. 643. 

Cruel and barbarous treatment 
(1) Cruel and barbarous treatment, 
as a ground for divorce, must be es¬ 
tablished by clear and satisfactory 
evidence. 

Pa.—Spray v. Spray, 138 A.2d 189, 
185 Pa.Super. 407—Berger v. j 
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Berger, 55 A.2d 550, 161 Pa.Super. 
561—^Anthony v. Anthony, 49 A.2d 
877, 160 Pa.Super. IS—Tanner v. 
Tanner, 49 A.2d 875, 159 Pa.Super. 
637—Harding v. Harding, 40 A.2d 
869, 156 Pa.Super. 43S. 

Presser v. Presser, 49 Pa.Dist. & 
Co. 44, 25 Erie Co. 2S1—Scott v. 
Scott, 48 Pa.Dist. & Co. 300, 25 Erie 
Co. 284. 

Herb v. Herb, Com.Pl., 38 Berks 
Co. 47, 59 York Leg.Rec. 151— 
Philo V. Philo, 36 Luz.Leg.Reg. 249, 
reversed on other grounds 36 A.2d 
833, 154 Pa.Super. 563—^Duncan v, 
Duncan, Com.Pl., 5 Sch.Reg. 879. 

(2) Slight preponderance of evi¬ 
dence is not sufficient. 

Pa.—Anthony v. Anthony, 49 A.2d 
877, 160 Pa.Super. 18—^Daly v. Daly, 
9 A.2d 192, 137 Pa.Super. 403. 

Di Cello V. Di Cello, Com.Pl., 45 
Sch.Leg.Rec. 103. 

73.5 Md.—^Hamren v. Hamren, 26 
A.2d 381, ISO Md. 692. 

R.I.—^Jackson v. Jackson, 38 A.2d 
637, 70 R.I. 333. 

Tex.—^Ballard v. Ballard, Civ.App., 
186 S.W.2d 294. 

73.10 Tex.—Daughtry v. Daughtry, 
Civ.App., 312 S.W.2d 957—Crum v. 
Crum, Civ.App., 282 S.W.2d 280— 
Allen V. Allen, Civ.App., 267 S.W.2d 
911—^Mobley v. Mobley, Civ.App., 
263 S.W.2d 794—Gomez v. Gomez, 
Civ.App., 234 S.W.2d 941—Hill v. 
Hill, Clv.App., 205 S.W.2d 82— 
Caldwell v. Caldwell, Civ.App., 176 
S.W.2d 758. 

IKCatters considered 
Under statute requiring "full and 
satisfactory" evidence to support di¬ 
vorce decree, court would consider 
time of alleged acts of cruelty, mu¬ 
tuality of acts and conduct of parties, 
their subsequent living together and 
corroboration of parties" own testi¬ 
mony. 

Tex.—Yosko v. Yosko, CivA.pp., 97 
S.W.2d 1023. 
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it is contradicted^^-15 or uncorroborated.73-20 Thus, 
the uncorroborated testimony of one spouse contra¬ 
dicted by the other may be full and satisfactory.^^-^s 


In particular cases, the evidence has been held 
sufficient to establish cruelty'^4 or the evidence has 
been held sufficient to establish cruelty on the part 


'73.15 Tex.—Grisham v. Grisham, 
Civ.App., 255 S.W.2d 891—Gomez v. 
Gomez, Civ.App., 234 S.W.2d 941— 
Moore v. Moore, Civ.App., 213 S.W. 
2d 724. 

73.20 Tex.—Gomez v. Gomez, Civ. 
App., 234 S.W.2d 941. 

73.25 Tex.—Gomez v. Gomez, su¬ 
pra—^Jiloore V. Moore, Civ.App., 213 
S.W.2d 724—^Harrell v. Harrell, 
Civ.App., 206 S.W.2d 209— 
Humphreys v. Humphreys, Civ. 
App., 200 S.W.2d 453—^Mortenson v. 
Mortenson, Civ.App., 186 S.W.2d 
297—^Mayen v. Mayen, Civ. App., 
177 S.W.2d 240. 

74. Ala.—^Wood v. Wood, 82 So.2d 
556. 263 Ala. 384—-Harris v. Harris, 
54 So.2d 291, 256 Ala. 192—Davis v. 
Davis, 51 So.2d 876, 255 Ala. 488— 
Weems v. Weems, 60 So.2d 428, 255 
Ala. 210—Finer v. Finer, 50 So.2d 
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2d 286, 120 C.A.2d 495—Reed v. 
Reed, 257 P.2d 1002, 118 C.A.2d 399 
—^Margolis v. Margolis, 251 P.2d 
396, 115 C.A.2d 131—Dubosclard v. 
Dubosclard, 246 P.2d 124, 112 C.A. 
2d 342—Ganann v. Ganann, 240 P. 
2d 722, 109 C.A.2d 346—LePiell v. 
LePiell, 239 P.2d 61, 108 C.A.2d 
321—^Lyons v. Lyons, 238 P.2d 624, 
108 C.A.2d 180—Krull v. Krull, 233 
P.2d 13, 105 C.A.2d 56—Nicolai v. 
Nicolai, 216 P.2d 913, 96 C.A.2d 951 
—^Koster v. Koster, 212 P.2d 546, 
96 C.A.2d 126. 

Conn.—^Medvedow v. Medvedow, 103 
A.2d 337, 140 Conn. 698. 

Pla.—Berman v. Berman, 103 So.2d 
611—Shepard v. Shepard, 87 So. 2d 
807—Trobaugh v. Trobaugh, 81 So. 
2d 629—^Rue v. Rue, 72 So.2d 47— 
Longino v. Longino, 67 So.2d 203— 
Blue V. Blue, 66 So.2d 228—^Bezanil- 
la V. Bezanilla, 65 So.2d 754—Gol- 
embeski v. Golembeski, 57 So. 2d 
654—^Jackson v. Jackson, 46 So.2d 
894—O’Connell v. O’Connell, 45 So. 
2d 882—Chesnut v. Chesnut, 33 So. 
2d 730, 160 Fla. 83. 

Ill.—Bogaerts v. Bogaerts, 101 N.E. 

2d 608, 344 Ill.App. 497. 

Kan,—^Kelso v. Kelso, 324 P.2d 165, 
182 Kan. 665—^Brown v. Brown, 
232 P.2d 603, 171 Kan. 249, 32 A.L. 
R.2d 102—Tuley v. Tuley, 211 P.2d 
95, 168 Kan. 106—^Johnson v. John¬ 
son, 207 P,2d 948, 167 Kan. 624— 
Davis V. Davis, 178 P.2d 1015, 162 
Kan. 701. 

Mich.—^Davis v. Davis, 63 N.W.2d 426, 
339 Mich. 231—Stone v. Stone, 50 N. 

W. 2d 204, 331 Mich. 639—Ethridge 
V. Ethridge, 34 N.W.2d 447, 322 
Mich. 578—^Buck v. Buck, 31 N.W. 
2d 829, 320 Mich. 624, 2 A.L.R.2d 
1325—Owens v. Owens, 29 N.W.2d 
694, 319 Mich. 285. 

Neb.—^Malone v. Malone, 80 N.W. 
2d 294, 163 Neb. 517—Messer v. 
Messer, 69 N.W.2d 395, 157 Neb. 
312 — ^Killip V. Killip, 57 N.W.2d, 
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147, 156 Neb. 573—De Waal v. De 
Waal, 29 N.W.2d 371, 148 Neb. 756 
—Brown v. Brown, 22 N.W.2d 148, 
146 Neb. 908. 

Nev.—Olszowy v. Olszowy, 197 P.2d 
701, 65 Nev. 386. 

N.H.—^Webster v. Webster, 64 A.2d 
326, 95 N.H. 416. 

N.T.—Zielinski v. Zielinski, 174 N.T. 

S.2d 37, 6 A.D.2d 756. 

Ohio.—^Phillips v. Phillips, App., 136 
N.E.2d 98—^Buess v. Buess, 100 N. 
E.2d 646, 89 Ohio App. 37—^Locsaj 

V. Angelo, App., 95 N.E.2d 587. 
Okl.—^Murphy v. Murphy, 276 P.2d 

920—^Peterson v. Peterson, 240 P. 
2d 1075, 206 Okl. 68—Jackson v. 
Jackson, 205 P.2d 297, 201 Okl. 292, 

7 A.L.R.2d 1410—Routh v. Routh, 
130 P.2d 1000, 191 Okl. 419. 

R.I.—^Baldwin v. Baldwin, 60 A.2d 

148, 74 R.I. 229. I 

Tex.—Grisham v. Grisham, Civ.App., 

265 S.W.2d 891. 

Wash.—Blakey v. Blakey, 318 P.2d 
958, 51 Wash.2d 404. 

Wyo.—Garman v. Garman, 136 P.2d 
517, 69 Wyo. 1. 

Admissions 

Fact that husband admitted on 
cross-examination in divorce suit 
that his physical condition did not 
deteriorate until after final breakup 
of home and that he still loved his 
wife the way she was, did not pre¬ 
clude court from finding in divorce 
suit that wife was guilty of intoler¬ 
able cruelty entitling husband to di¬ 
vorce. 

Conn.—Medvedow v. Medvedow, 103 
A.2d 337, 140 Conn. 698. 

74.20 Ark.—^Nance v. Nance, 292 S. 

W. 2d 74, 226 Ark. 682—Goodlett v. 
Goodlett, 178 S.W.2d 666, 206 Ark. 
1048. 

Cal.—^Wesson v. Wesson, 297 P.2d 
450, 141 C.A.2d 639. 

Ind.—^Poore v. Poore, 125 N.B.2d 810, 
125 Ind.App. 392—^Dimmett v. Dim- 
mett, 122 N.B.2d 883, 126 Ind.App. 
110—^Van Antwerp v. Van Antwerp, 
122 N.E.2d 137, 125 Ind.App. 65. 
Iowa.—^Bouska v. Bouska, 86 N.W. 2d 
884—Carpenter v. Carpenter, 80 N, 
W.2d 323, 248 Iowa 202—Hylarides 
V. Hylarides, 76 N.W.2d 779, 247 
Iowa 841—^Kloubec v. Kloubec, 40 
N.W.2d 34, 241 Iowa 48—Brannen 
V. Brannen, 21 N.W.2d 459, 237 
Iowa 188—Neff v. Neff, 20 N.W.2d 
916, 237 Iowa 69—^Mundorf v. Mun- 
dorf, 20 N.W.2d 1—^Lewis v. Lew¬ 
is, 17 N.W.2d 407, 235 Iowa 693— 
Dillavou V. Dillavou, 17 N.W.2d 393, 
235 Iowa 634—^Klepper v. Klepper, 
15 N.W.2d 213, 234 Iowa 1138. 
Ky.—Minnis v. Minnis, 312 S.W.2d 
903—Wells V. Wells. 293 S.W.2d 
718—Nall V. Nall, 282 S.W.2d 620— 
Carlton v. Carlton, 265 S.W.2d 477 
—^James v. James, 248 S.W.2d 706 
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of the husband by the wife.74.25 
cases in which the evidence has be 

—^Holloway v. Holloway, 243 S.W. 
2d 67—^Martin v. Martin, 233 S.W. 
2d 999, 313 Ky. 797—Murphy v. 
Murphy, 224 S.W.2d 695, 311 Ky. 
431—^Huffman v. Huffman, 221 S. 
"W.2d 649, 310 Ky. 688—Bartley v. 
Bartley, 220 S.W.2d 850, 310 Ky. 
332—^Baldridge v. Baldridge, 208 
S.'W.2d 741, 306 Ky. 583—Corrigan 
V. Corrigan, 205 S.W.2d 495, 305 Ky. 
695—^Drane v. Drane, 200 S.W.2d 
930, 304 Ky. 398—^Kreidler v. Kreid- 
ler, 190 S.W.2d 1012, 301 Ky. 105 
—Simpson v. Simpson, 182 S.W.2d 
965, 298 Ky. 375—^Lester v. Lester, 
178 S.W.2d 423, 296 Ky. 691—Maher 
V. Maher, 174 S.W.2d 289, 295 Ky. 
263—Barnett v. Barnett, 168 S.W. 
2d 17, 292 Ky. 840—^Dayton v. Day- 
ton, 161 S.W.2d 618, 290 Ky. 418— 
Lewis V. Lewis, 159 S.W.2d 995, 289 
Ky. 615. 

Minn.—^Wilson v. Wilson, 38 N.W.2d 
154, 229 Minn. 126—Thompson v. 
Thompson, 35 N.W.2d 289. 227 

Minn. 256—Locksted v. Locksted, 
296 N.W. 402, 208 Minn. 551. 

Miss.—^McBroom v. McBroom, 58 So. 
2d 831, 214 Miss. 360—Smith v. 
Smith. 40 So.2d 156—^Hemphill v. 
Hemphill, 20 So.2d 79, 197 Miss. 
783. 

N.Y.—^Dolgins V. Dolgins, 170 N.Y.S. 
2d 680, 5 A.D.2d 782—^Hamish v.^ 
Harnish, 60 N.Y.S.2d 163, 270 App. 
Div. 799—^Waltermire v. Waiter- 
mire, 48 N.Y.S.2d 499, 268 App.Div. 
810, appeal denied 60 N.Y.S.2d 560, 
268 App.Div. 837. 

Marum v. Marum, 170 N.Y.S.2d 
185, 10 Misc.2d 695—Axelrod v. Ax¬ 
elrod, 150 N.Y.S.2d 633, 2 Mlsc.2d 
79—Chusid v. Chusid, 142 N.Y.S. 
2d 846. 207 Misc. 1039—Pignatel- 
li V. Pignatelli, 8 N.Y.S.2d 10, 169 
Misc. 534. 

Lieblich v. Lieblich, 164 N.Y.S. 
2d 179—^Lindley v. Lindley, 162 
N.Y.S. 2d 217—Engler v. Engler, 
159 N.Y.S.2d 635—Gluckstern v. 
Gluckstem, 148 N.Y.S.2d 391, mod¬ 
ified on other grounds 153 N.Y.S. 
2d 184, 2 A.D.2d 744, appeal de¬ 
nied 165 N.Y.2d 774, 2 A.D.2d 817, 
appeal dismissed 139 N.E.2d 423, 2 
N.Y.2d 780, 158 N.Y.S.2d 324—Bitt- 
son V. Bittson, 138 N.Y.S.2d 294, af¬ 
firmed 140 N.Y.S.2d 508, 286 App. 
Div. 1061—^Meadow v. Meadow, 52 
N.Y.S.2d 18. 

Or.—Olman v. Olman, 286 P.2d 662, 
205 Or. 216—Steiner v. Steiner, 
218 P.2d 464, 189 Or. 97—Kilborn 
V. Kilborn, 200 P.2d 603, 185 Or. 
13—^Bowns V. Bowns, 200 P.2d 686, 
184 Or. 603—^Spath v. Spath, 162 P. 
2d 611, 177 Or. 375—Phillips v. 
Phillips, 166 P.2d 199, 176 Or. 159— 
Pearson v. Pearson, 139 P.2d 564, 
172 Or. 88—^McElwee v. McElwee, 
138 P.2d 208, 171 Or. 462—Royal v. 
Royal, 123 P.2d 799, 168 Or. 432. | 
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There are also i to establish extreme and repeated cruelty^^-^o on the 
n held sufficient | part of the wife,^4.35 or sufficient to show habitual 


Pa.—Green v. Green, 126 A.2d 477, 
182 Pa.Super. 2S7—Marra v. Mar- 
ra. 88 A.2d 112, 170 Pa.Super. 5S8 
Klingsberg v. Klingsberg, 76 A. 
2d 478, 167 Pa.Super. 632—Spring¬ 
er V. Springer, 64 A.2d 674, 1C4 
Pa.Super. 361—Donoghue v. Don- 
oghue. 49 A.2d S66. 160 Pa.Super. 
13—Santill v. Santill, 38 A.2d 415. 
155 Pa.Super. 407. 

Groff V. Groff. Com.Pl., 40 Berks 
Co. 89, 41 Berks Co. 75—Lindauer 

V. Lindauer, Com.Pl., 5 Lycoming 
192. 

Tenn.—Garvey v. Garvey, 203 S.W. 
2d 912, 29 Tenn.App. 291—Mc- 

Clung V. McClung, 198 S.W.2d 820, 
29 Tenn.App. 580. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 
863, 129 W.Va. 344. 

Wis.—Chapman v. Chapman, 89 N. 

W. 2d 207, 3 Wis.2d 559—Skrzypz- 
cak V. Skrzypzcak, 32 N.W.2d 243, 
252 Wis. 538—^Mayhew v. May- 
hew. 1 N.W.2d 184. 239 Wis. 489. 

74.25 Ind.—Sostheim v. Sostheim, 
32 N.E.2d 699, 218 Ind. 352. 

Mitchell V. Mitchell, 133 N.E.2d 
79, 126 Ind.App. 377—Pordice v. 
Fordice, 132 N.E.2d 618, 126 Ind. 
App. 662—Stinson v. Stinson, 74 
N.B.2d 745, 117 Ind.App. 661— 

Mendenhall v. Mendenhall, 64 N. 
B.2d 806. 116 Ind.App. 545—Mc¬ 
Daniels V. McDaniels, 62 N.E.2d 
876, 116 Ind.App. 322—^Ringenberg 

V. Ringenberg, 38 N.E.2d 870, 110 
Ind.App. 290. 

Iowa.—Jackson v. Jackson, 85 N.W. 
2d 590, 248 Iowa 1365—Keller v. 
Keller. 31 N.W.2d 343, 239 Iowa 
687—Kovar v. Kovar, 21 N.W.2d 
634, 237 Iowa 251—Schnor v. 

Schnor, 17 N.W.2d 375, 235 Iowa 
720, 157 A.L,R. 628—^Littleton v. 
Littleton, 10 N.W.2d 57, 233 Iowa 
1020. 

Ky.—Snider v. Snider, 302 S.W.2d 
621—Wilcox V. Wilcox, 287 S.W. 
2d 622—Waits v. Waits. 277 S.W. 
2d 5—Coleman v. Coleman, 269 S. 

W. 2d 730—Ousley v. Ousley, 264 
S.W.2d 62—^Lampkin v. Lampkin, 
258 S.W.2d 720—Eckhoff v. Eck- 
hoff, 247 S.W.2d 374—^Humphress 
V. Humphress, 240 S.W.2d 625— 
Stratton v. Stratton, 211 S.W.2d 
685, 307 Ky. 505—Aubrey v. Au¬ 
brey, 198 S.W.2d 209, 303 Ky. 534 
—Trout V. Trout, 177 S.W.2d 864, 
296 Ky. 843—Johnson v. Johnson, 
176 S.W.2d 256, 296 Ky. 165—May 
V. May, 172 S.W.2d 553, 294 Ky. 
761—^Pennington v, Pennington, 
171 S.W.2d 10, 294 Ky. 84—Bar¬ 
nett V. Barnett, 167 S.W.2d 845, 
292 Ky. 672. 

Minn.—Gonzagowski v. Gonzagow- 
skl, 35 N.W.2d 343. 227 Minn. 247 
—Kaehler v. Kaehler, 18 N.W.2d 
312, 219 Minn. 536—^Dahlke v. 
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Dahlke, 11 N.W.2d 825, 216 Minm 

111 . 

Miss.—Sandifer v. Sandifer, 61 So. 
2d 144, 215 Miss. 414—Cummings 

V. Cummings. 58 So. 2d 39, 213 
Miss. 863—Rogers v. Rogers, 39 
So.2d 778. 

NT.—^AVeiner v. Weiner, 35 N.Y.S. 
2d S64, 264 App.Div. 538, affirmed 

47 N.E.2d 53, 289 N.Y. 812. 

Or.—Baier v. Baier, 139 P.2d 562. 

172 Or. 83. 

—^W’eichel v. Weichel, 119 A.2d 
566, 180 Pa.Super. 189—Ranieri v. 
Ranieri. 101 A.2d 177, 174 Pa.Su- 
per. 618—^W’^iggins v. Wiggins, 90 
A.2d 275. 171 Pa.Super. 298—Ver- 
beck V. Verbeck, 52 A.2d 241, 160 
Pa.Super. 515—^McKee v. McKee, 

48 A.2d 4, 159 Pa.Super. 233— 
Smereski v. Smereski, 43 A. 2d 
649, 157 Pa.Super. 377—^Miller v. 
Miller, 17 A.2d 910, 143 Pa.Super. 

534. 

Schofield V. Schofield, Com.Pl., 
4 ChestCo. 472. 

Tenn.—Elrod v. Elrod, App., 296 S. 

W. 2d 849—Schwalb v. Schwalb, 

App., 282 S.W.2d 661—Ritchison v. 
Ritchison, 191 S.AV.2d 188, 28 

Tenn.App. 432—^Meeks v. Meeks, 
179 S.W.2d 189, 27 Tenn.App. 279. 

Wis.—Schreiber v. Schreiber, 87 N. 
W.2d 243, 2 Wis.2d 484—Wingad 

V. Wingad, 86 N.W.2d 425, 2 Wis. 
2d 393—Grosberg v. Grosberg, 68 
N.W.2d 725, 269 Wis. 165—Julien 
v. Julien, 60 N.W.2d 753, 265 VTis. 
85—Hirchert v. Hirchert, 11 N.W. 
2d 157, 243 AVis. 619. 

74.30 Ill.—Sykes v. Sykes, 88 N.B. 
2d 484, 404 Ill. 152. 

Dunivant v. Dunivant, 125 N.B. 
2d 836, 5 Ill.App.2d 481—Jawor- 
ski V. Jaworski, 94 N.E.2d 92, 341 
Ill.App. 422—Bartzen v. Bartzen, 
89 N.E.2d 854, 389 IlLApp. 376— 
Stroik v. Stroik, 70 N.E.2d 91, 329 
III.App. 647—Turvey v. Turvey, 83 
N.E.2d 617, 336 Ill.App. 355—Nep- 
ermann v. Nepermann, 67 N.E.2d 
411, 329 IlLApp. 182—Currie v. 
Currie, 50 N.E.2d 120, 320 IlLApp. 
178—Kaplan v. Kaplan, 46 N.B.2d 
196, 317 IlLApp. 461. 

Ind.—Hunter v. Hunter, 82 N.E.2d 
272, 118 Ind.App. 553. 

Mich.—^Van Tine v. Van Tine, 83 N. 

W. 2d 486, 348 Mich. 189—Wolfer 

V. AVolter, 50 N.W.2d 771, 332 

Mich. 229—Stewart v. Stewart, 45 
N.AV.2d 34, 329 Mich. 198—Shields 
V. Shields, 29 N.W.2d 707, 319 

Mich. 316—Gorton v. Gorton, 25 
N.W.2d 565, 316 Mich. 375—Kar- 
wowski V. Karwowski, 20 N.W,2d 

851, 313 Mich. 167. 

74.35 Fla.—^Kleinschmidt v. Klein- 
schmidt, 66 So.2d 815—W'illiams 
V. AVilliams, 62 So.2d 729. 
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cruel and inhuman treatment74*40 of the husband by In other cases, the evidence has been held insuf- 
the wifeJ4.45 ficient to establish cruelty,*^5 or the evidence has 


Ill.—Surratt v. Surratt, 145 N.B.2d 
694, 12 I11.2d 21. 

Fryman v. Fryman, 125 N.E.2d 
853, 5 Ill.App.2d 479—Hassakis v. 
Hassakis, 85 N.R2d 201, 337 Ill. 
App. 98—Oibinski v. Olbinski, 83 
N.E.2d 387, 336 Ill.App. 225. 

Mich.—Raymond v. Raymond, 76 N. 
W.2d 810, 345 Mich. 563—Gordon 
V. Gordon, 46 N.W.2d 920, 330 
Mich. 67—^Tackabury v. Tacka- 
hury, 54 N.W.2d 204, 334 Mich. 
157—Wells V. Wells, 47 N.W.2d 
«87, 330 Mich. 448—Billingsley v. 
Billingsley, 24 N.W.2d 96, 315 
Mich. 417. 

74.40 Miss.—Waites v. Waites, 102 
So.2d 431—^McCormack v. McCor¬ 
mack, 70 So.2d 333, 220 Miss. 116, 
motion overruled 72 So.2d 199, 220 
Miss. 116—^Horton v. Horton, 57 
So.2d 723, 213 Miss. 768—Chris- 
mond V. Chrismond, 52 So.2d 624, 
211 Miss. 746, certiorari denied 72 
S.Ct. 167, 342 U.S. 878, 96 L.Ed. 
659. 

74.45 Ky.—^Roberts v. Roberts, 194 
S.W.2d 1003, 302 Ky. 423. 

Wis.—^Lemer v. Lerner, 31 N.W.2d 
208, 252 Wis. 87. 

75. Ala.—Talbert v. Talbert, 82 So. 
2d 416, 263 Ala. 339—Rudicell v. 
Rudicell, 77 So.2d 339, 262 Ala. 
41—Ussery v. XJssery, 66 So.2d 
182, 259 Ala. 194—^Hammon v. 

Hammon, 48 So.2d 202, 254 Ala. 
287—Shade v. Shade, 48 So.2d 39, 
254 Ala. 195—Campbell v. Camp¬ 
bell, 41 So.2d 185, 252 Ala. 487— 
Penn v. Penn, 19 So. 2d 353, 246 
Ala. 104—Murray v, Murray, 189 
So. 877, 238 Ala. 158—Bailey v. 
Bailey, 187 So. 453, 237 Ala. 525— 
Roobin v. Roobin, 139 So. 90, 224 
Ala. 63—Pitchford v. Pitchford, 
133 So. 718, 222 Ala. 612—Apper- 
son V. Apperson, 115 So. 229, 217 
Ala. 157. 

Alaska.—^Ellis v. Ellis, 8 Alaska 
373. 

Ariz.—Chester v. Chester, 210 P.2d 
331, 69 Ariz. 104—^Dickason v. 

Dickason, 12 P.2d 280, 40 Ariz. 
377. 

Ark.—Calhoon v. Calhoon, 189 S.W. 
2d 644, 209 Ark. 80—Dobson v. 
Dobson, 89 S.W.2d 932, 192 Ark. 
1177—Kight V. Kight, 20 S.W.2d 
194, 179 Ark. 1199—Hale v. Hale, 
18 S.W.2d 341. 179 Ark. 763—Pet¬ 
tigrew V. Pettigrew, 291 S.W. 90, 
172 Ark. 647—^Mason v. Mason, 
261 S.W. 40, 164 Ark. 59. 

Cai—^Harp v. Harp, 267 P. 101, 204 
C. 193—^Knapp v. Knapp, 190 P. 
362, 183 C. 51. 

Wittman v. Wittman, 89 P.2d 
419, 32 C.A.2d 184—Keller v. Kel¬ 
ler, 22 P.2d 798, 132 C.A. 343— 
Kimbro v. Kimbro, 284 P. 935, 103 


C.A. 661—Hunsberger v. Huns- 
berger, 277 P. 1092, 99 C.A. 130— 
Annen v. Annen, 250 P. 580, 7 C. 
A. 626—Morrow v. Morrow, 214 
P. 239, 60 C.A. 688—^Dahnke v. 
Dahnke, 202 P. 894, 55 C.A. 12— 
Brewthauer v. Brewthauer, 188 P. 
296, 45 C.A. 758—Barrow v. Bar- 
row, 183 P. 364, 42 C.A. 50. 

Colo.—^Hilburger v- Hilburger, 135 
P.2d 138, 110 Colo. 409. 

Conn.—^Purcell v. Purcell, 126 A. 
353, 101 Conn. 422. 

D.C.—Taylor v. Taylor, 67 P.2d 582, 
62 App.D.C. 316—^Trice v. Trice, 5 
F.2d 543, 65 App.D.C. 328. 

Divers v. Divers, Mun.App., 134 

A. 2d 332. 

Fla.—Godwin v. Godwin, 190 So. 603, 
139 Fla. 309—McDade v. McDade, 
146 So. 228, 107 Fla, 552—Ingra¬ 
ham V. Ingraham, 85 So. 666, 80 
Fla, 75. 

Ga.—Stimpson v. Stimpson, 98 S.B. 
2d 659, 213 Ga, 235—Adams v. 
Adams, 24 S.E.2d 683, 195 Ga, 479 
—Scott V. Scott. 126 S.E. 780, 169 
Ga, 535. 

Hawaii.—Jem v. Jem, 34 Hawaii 312. 
Idaho.—Wilson v. Wilson, 291 P.2d 
1113, 77 Idaho 325. 

Ill.—^Moore v. Moore, 199 N.E. 98, 
362 Ill. 177. 

Shappee v. Shappee, 139 N.E.2d 
798, 12 Ill.App.2d 363—Baker v. 
Baker, 128 N.E.2d 616, 6 Ill.App.2d 
557—Coolidge v. Coolidge, 124 N. 

B. 2d 1, 4 Ill.App.2d 205—Kunst- 

mann v. Kunstmann, 77 N.E. 2d 
888, 333 IlLApp. 653—Crook v. 

Crook, 70 N.B.2d 209, 329 IlLApp. 
688—^Druce v. Druce, 39 N.E. 2d 
690, 313 IlLApp. 169—Schultz v. 
Schultz, 30 N.E.2d 211, 307 IlLApp. 
378—Thurow v. Thurow, 22 N.E. 
2d 969, 301 IlLApp. 630—Schorow 

V. Schorow, 20 N.E.2d 143, 299 Ill. 
App. 618—Rosche v. Rosche, 20 N. 
B.2d 124, 299 IllJV.pp. 618—Jack- 
son V. Jackson, 14 N.B.2d 271, 294 
IlLApp. 552—^Moustis v. Moustis, 
6 N.E.2d 306, 288 IlLApp. 620— 
Mikkelsen v. Mikkelsen, 239 Ill. 
App. 366. 

Iowa.—^Vedepo v. Vedepo, 37 N.W.2d 
916, 240 Iowa 895—^Eckles v. Eck- 
les, 4 N.W.2d 658, 231 Iowa 1302 
—Goecker v. Goecker, 288 N.W. 
884, 227 Iowa 697—^Turner v. 

Turner, 257 N.W. 819, 219 Iowa 
334—Siverson v. Siverson, 251 N. 

W. 653, 217 Iowa 1167—Roach v. 
Roach, 237 N.W. 439, 213 Iowa 314 
—Wallace v. Wallace, 235 N.W. 
728, 212 Iowa 190—^Irwin v. Ir¬ 
win, 230 N.W. 612—Krotz v. 
Krotz, 228 N.W. 30, 209 Iowa 433 
—Vogt V. Vogt, 227 N.W. 107, 208 
Iowa 1329—^Nelson v. Nelson, 225 
N.W. 843, 208 Iowa 713—West v. 
West, 218 N.W. 292—Walker v. 
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Walker, 217 N.W. 883, 205 Iowa 
395—^Henriksen v. Henriksen, 216 
N.W. 636, 205 Iowa 684—^Ross v, 
Ross, 216 N.W. 22, 205 Iowa 424—1 
Hill V. Hill, 208 N.W. 377, 201 
Iowa 864—Schultz v. Schultz, 205 
N.W. 649—^Perry v. Perry, 202 N. 
W. 572, 199 Iowa 685—Helmich v! 
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P.2d 37, 48 C.A.2d 500. 

Conn.—Saunders v. Saunders, 98 A.2(i 
815, 140 Conn. 140. 

Fla.—Straughter v. Straughter, 87 So. 
2d 499—Schuberth v. Schuberth, 52 
So.2d 332—Stewart v. Stewart, 24 
So.2d 529, 156 Fla. 815. 

Goslinowski v. Goslinowski, App., 
97 So.2d 723. 

Ill.—Grotfeldt v. Grotfeldt, 53 N.E.2d 
747, 322 IlLApp. 77. 

Mich.—Kennedy v. Kennedy, 39 N.W, 
2d 67, 325 Mich. 613—Kolberg v. 
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extreme or intolerable cruelty on the part of the 
wife, 75.6 or the evidence has been held insufficient 
to establish cruel, inhuman, or barbarous treat- 
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ment75.8 or insufficient to show cruel, inhuman, or 
barbarous treatment of the husband by the wife.75.l0 
In other particular cases, the evidence has been held 


Kolberff, 19 N.W.2d 480. 312 Mich. 
42. 

Neb.—^Zych v. Zych, 86 N.W.2d 611, 
165 Neb. 686—Killip v. Killip, 57 N. 
W.2d 147, 156 Neb. 573—Oertle v. 
Oertle, 21 N.W.2d 447, 146 Neb. 746. 
N.J.—Steinbrugge v. Steinbrugge, 65 
A.2d 606, 2 N.J. 77. 

Welch V. Welch, 115 A.2d 625, 35 
N.J.Super. 255—^Bgnozzi v. Egnozzi, 
86 A.2d 272, 17 N.J.Super. 433— 
Daniel v. Daniel, 64 A.2d 627, 2 N. 
J.Super. 83. 

Dambres v. Dambres, 44 A. 2d 24, 
133 N.J.Law 190. 

Gawales v. Gawales, 55 A.2d 13, 
140 N.J.Ba. 421—Gruber v. Gruber. 
61 A.2d 118, 139 N.J.Bq. 453— 
Grewe v. Grewe, 47 A.2d 840, 138 
N.J.Eq. 296—Nucera v. Nucera, 35 
A.2d 713, 134 N.J.Eq. 347—Hight v. 
Hight, 17 A.2d 802, 129 N.J.Eq. 15. 

Smith V. Smith, 33 A.2d 684, 21 
N.J.Misc. 273. 

N.D.—Mattson v. Mattson, 56 N.W.2d 
764, 79 N.D. 381—Savre v. Savre, 42 
N.W.2d 642, 77 N.D. 242. 

R.I.—Lister v. Lister, 106 A.2d 258, 
82 R.I. 93—Mahoney v. Mahoney, 
67 A.2d 844, 76 R.I. 40—Baldwin v. 
Baldwin, 60 A.2d 148, 74 R.I. 229 
—Jackson v. Jackson, 38 A.2d 637, 
70 R.I. 333—^Leach v. Leach, 37 
A.2d 470, 70 R.L 146. 

75.6 Cal.—Griflin v. Griffin, 264 P.2d 
167, 122 C.A.2d 92—Gough v. 

Gough, 225 P.2d 668, 101 C.A.2d 
262. 

Fla.—^Holmes v. Holmes, 96 So.2d 593 
—^Zook V. Zook, 63 So.2d 642— 
Fishier v. Fishier, 61 So.2d 924— 
Morgan v. Morgan, 40 So.2d 778— 
Randall v. Randall, 29 So.2d 238, 
158 Fla. 502—^McCullough v. Mc¬ 
Cullough, 23 So.2d 139, 156 Fla. 
321, 326. 

Martin v. Martin, App., 102 So. 2d 
837—^Perry v. Perry, App., 97 So. 
2d 152. 

Idaho.—^Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 273. 

Kan.—^Paul v. Paul, 326 P.2d 283, 183 
Kan. 201—Carpenter v. Carpenter, 
193 P.2d 196, 165 Kan. 42. 

Me.—^Kennon v. Kennon, 111 A.2d 
695, 150 Me. 410. 

Mich.—^Bennett v. Bennett, 57 N.W. 
2d 323, 336 Mich. 133—Marrobie v. 
Marrobie, 54 N.W.2d 623, 334 Mich. 
447—^Arnold v. Arnold, 52 N.W.2d 
211, 332 Mich. 542—Chase v. Chase, 
52 N.W.2d 177, 332 Mich. 439— 
Juda V. Juda, 41 N.W.2d 883, 327 
Mich. 321—^Kanka v. Kanka, 27 N. 
W.2d 602, 318 Mich. 109—Miller v. 
Miller, 14 N.W.2d 510, 308 Mich. 
600. 

Mont.—^Boggs V. Boggs, 177 P.2d 869, 
119 Mont. 540—^Judson v. Anderson, 
165 P.2d 198, 127 Mont. 407. 


Neb.—^Peterson v. Peterson, 46 N.W. 
2d 126, 153 Neb. 727—^Kroger v. 
Kroger, 44 N.W.2d 475, 153 Neb. 
265. 

N.D.—Miller v. Miller, 55 N.W.2d 218. 
79 N.D. 161—Belt v. Belt, 32 N.Vv". 
2d 674, 75 N.D. 723—Swanson v. 
Swanson, 28 N.W.2d 73, 75 N.D. 
332—Agrest v. Agrest. 27 N.W.2d 
697, 75 N.D. 318. 

N.J.—^Lehmann v. Lehmann, 72 A.2d 
895, 7 N.J.Super. 232. 

Schmitz V. Schmitz, 57 A.2d 51, 
141 N.J.Eq. 272—Brotman v. Brot- 
man, 45 A.2d 667, 137 N.J.Eq. 514. 
Ohio.—^Houston v. Houston, App., 65 
N.E.2d 726. 

Okl.—White v. WTiite, 281 P.2d 745— 
Vincent v. Vincent, 257 P.2d 512, 
208 Okl. 470. 

R.I.—Miller v. Miller, 139 A.2d 86— 
Krawcyzk v. Krawcyzk, 102 A.2d 
870, 81 R.I. 335. 

Child by former marriage 
Evidence did not establish extreme 
cruelty by wife in wanting her 
daughter by prior marriage to live 
with parties so as to justify grant¬ 
ing of a divorce to husband. 

Ohio.—Slyh v. Slyh, App., 135 N.B. 
2d 675. 

75.8 Iowa.—Clough v. Clough, 84 N. 
W.2d 16, 248 Iowa 1090—Parker v. 
Parker, 65 N.W.2d 183, 244 Iowa 159 
—^Paulsen v. Paulsen, 50 N.W.2d 
567, 243 Iowa 51—Onthank v. Ont- 
hank, 299 N.W. 392, 230 Iowa 851. 
Ky.—^Baldwin v. Baldwin, 235 S.W.2d 
1008, 314 Ky. 399—Johnson v. John¬ 
son, 204 S.W.2d 592, 305 Ky. 430. 
Minn.—Gerber v. Gerber, 64 N.W.2d 
779, 241 Minn. 346—^Ellingson v. 
Ellingson, 34 N.W.2d 356, 227 Minn. 
149. 

N.Y.—Hersh v. Hersh, 171 N.Y.S.2d 
450, 5 A,D.2d 874—Russ v. Russ, 
161 N,Y.S.2d 696, 3 A.D.2d 888, af¬ 
firmed 148 N.E.2d 911, 4 N.Y.2d 
743, 171 N.Y.S.2d 862—Wirth v. 
Wirth, 122 N.Y.S.2d 214, 282 App. 
Div. 725, motion withdrawn 117 N. 
E.2d 907, 306 N.Y. 724, affirmed 
120 N.B.2d 226, 306 N.Y. 963—Fried¬ 
man V. Friedman, 114 N.Y.S.2d 874, 
286 App.Div. 826—^Rosenfield v. 
Rosenfield, 84 N.Y.S.2d 389, 274 
App.Div. 451, affirmed 87 N.E.2d 
677, 299 N.Y. 700—Gabriel v. Ga¬ 
briel, 79 N.Y.S.2d 823, 274 App.Div. 
141. 

Fricke v. Bechtold, 168 N.Y.S.2d 
197, 8 Misc.2d 844—^Ross v. Ross, 
149 N.Y.S.2d 585, 4 Misc.2d 399. 

Porupski v, Porupski, 141 N.Y.S. 
2d 179—Shearer v. Shearer, 73 N.Y. 
S.2d 337—Tempia v. Tempia, 72 N. 
Y.S.2d 730. 

Or.—^Pryse v. Pryse, 305 P.2d 392, 209 
Or. 173—Corey v. Corey, 269 P.2d 
1047, 201 Or. 269—Guinn v. Guinn, 
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217 P.2d 248, 188 Or. 55—Evans v. 
Evans, 157 P.2d 495, 176 Or. 403. 

Pa.—Seery v. Seery, 131 A.2d 845, 183 
Pa.Super. 322—Kloby v. Kloby, 70 
A.2d 428, 166 Pa.Super. 13—^Tanner 
V. Tanner. 49 A.2d 875, 159 Pa.Su¬ 
per. 637—Martin v. Martin, 35 A.2d 
546, 154 Pa.Super. 313. 

Ulanoski v. Ulanoski, Com.Pl., 31 
Erie Co. 251—Jasler v. Jasler, Com. 
PL, 35 Luz.Leg.Reg. 377—^Fanelli 

V. Fanelli, Com.Pl., 34 Luz.Leg.Reg. 
430 —^Balogh v. Balogh, Com.Pl., 
23 Wash.Co. 135. 

Tenn.—Loy v. Loy, 151 S.W.2d 178, 
25 Tenn.App. 99. 

W.Va.—^Kessel v. Kessel, 46 S.E.2d 
792, 131 W.Va. 239. 

Wis.—Shewalter v. Shewalter, 33 N. 

W. 2d 189, 253 Wis. 51. 

76.10 Cal.—^Fitzsimmons v. Fitzsim¬ 
mons, 164 P.2d 934, 72 C.A,2d 545— 
Polk V. Polk, 123 P.2d 550, 50 C.A. 
2d 653. 

Fla.—Gibbs v. Gibbs, 23 So.2d 382, 
156 Fla. 404—Russ v. Russ, 8 So.2d 
279, 150 Fla. 653. 

Iowa.—Fisher v. Fisher, 53 N.W.2d 
762, 243 Iowa 823—^Paulsen v. Paul¬ 
sen, 50 N.W.2d 567, 243 Iowa 51— 
Sweat V. Sweat, 29 N.W.2d 180, 238 
Iowa 999. 

Ky.—Murphy v. Murphy, 224 S.W.2d 
695, 311 Ky. 431—Smith v. Smith, 
197 S.W.2d 787, 303 Ky. 316. 

Miss.—Santos v. Santos, 83 So.2d 636, 
225 Miss. 425—^Fleming v. Fleming, 
56 So.2d 35, 213 Miss. 74. 

N.Y.—Booke v. Booke, 147 N.Y.S.2d 
697, 1 A.D.2d 782—^Avdoyan v. Av- 
doyan, 40 N.Y.S.2d 665, 265 App. 
Div. 763. 

Irwin V. Irwin, 69 N.Y.S.2d 780. 

Or.—Dakin v. Dakin, 251 P.2d 462, 197 
Or. 69—Carter v. Carter, 139 P.2d 
575, 172 Or. 141. 

Pa.—Spray v. Spray, 138 A.2d 189, 185 
Pa.Super. 407—^nkin v. Rankin, 
124 A.2d 639, 181 Pa.Super. 414— 
Berger v. Berger, 55 A.2d 550, 161 
Pa.Super. 561—Castner v. Castner, 
48 A.2d 117, 159 Pa.Super. 387— 
Barber v. Barber, 40 A.2d 120, 156 
Pa.Super. 241—^Eberly v. Eberly, 
36 A.2d 729, 154 Pa.Super. 641— 
Zonies v. Zonies, 30 A.2d 193, 151 
Pa.Super. 317—McDevitt v. McDev- 
itt, 25 A.2d 853, 143 Pa.Super. 522 
—^Foust V. Foust, 19 A.2d 517, 144 
Pa.Super. 513—Taylor v. Taylor, 16 
A.2d 651, 142 Pa.Super. 441. 

R.I.—^Emirzian v. Emirzian, 20 A.2d 
530, 67 R.I. 55. 

Tenn.—^Jackson v. Jackson, 210 S.W, 
2d 332, 186 Tenn. 337. 

Greene v. Greene, App., 309 S.W. 
2d 403—Reed v. Reed, 177 S.W.2d 
26, 26 Tenn.App. 690. 

W.Va.—Smith v. Smith, 76 S.B.2d 
253, 138 W.Va. 388—Harbert v. 
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insufficient to show extreme and repeated cruel- 
ty75.i2 on the part of the wife,*^®*^^ or insufficient to 
show habitual cruel and inhuman treatment'^S.ie of 
the husband by the wifeJ^-^^ 
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There have also been decisions as to the weight 
and sufficiency of the evidence as to particular mat¬ 
ters involved in a determination of cruelty,75.20 


Harbert, 45 S.B.2d 15, 130 W.Va. 
704—McLaughlin v. McLaughlin, 
29 S.B.2d 1, 126 W-Va. 498—Smith 

V. Smith, 24 S.E.2d 902, 125 W.Va. 
489. 

75.12 Ill.—Oilman v. Oilman, 71 N. 
E.2d 50, 396 Ill. 176. 

Tesar v. Tesar, 142 N.E.2d 504, 
18 Ill.App.2d 478—^Holmes v. 
Holmes, 135 N.E.2d 108, 10 Ill.App. 
2d 492—Nolan v. Nolan, 92 N.E.2d 
671, 341 IlLApp. 68—De Young v. 
De Young, 87 N.E.2d 134, 338 Ill. 
App. 288. 

Mich.—Cooper v. Cooper, 74 N.W.2d 
892, 345 Mich. 44—Unjian v. TTnJian, 
73 N.W.2d 862, 344 Mich. 423— 
Lehman v. Lehman, 71 N.W.2d 250, 
342 Mich. 708. 

75.14 Ill.—^Rieso V. Hieso, 71 N.E.2d 
185, 330 I11.APP. 428. 

Mich.—^Williams v. Williams, 88 N. 

W. 2d 483, 351 Mich. 210—Alderlnk 
V. Alderink, 57 N.W.2d 309, 336 
Mich. 11—^McGuire v. McGuire, 26 
N.W.2d 587, 817 Mich. 35. 

75.16 Miss.—^Kennedy v. Kennedy, 
76 So.2d 375, 222 Miss. 469, sug¬ 
gestion of error overruled in part 
and sustained in part 76 So.2d 850, 
222 Miss. 469—^Lakey v. Lakey, 67 
So.2d 711, 218 Miss. 697—Scott v. 
Scott, 69 So.2d 489, 219 Miss. 614— 
Stringer v. Stringer, 46 So.2d 791, 
209 Miss. 326. 

75.18 Miss.—^Ladner v. Ladner, 102 
So.2d 195—^Mapp v. Mapp, 67 So. 
2d 356, 218 Miss. 340. 

75.20 Cal.—Blake v. Blake, 286 P.2d 
948, 135 C.A.2d 218. 

Wash.—Roberts v. Roberts, 319 P.2d 
546, 51 Wash.2d 499—^Patrick v. 
Patrick, 260 P.2d 878, 43 Wash,2d 
139. 

Personal indignities as ground for 
divorce see infra § 143. 

Evidence held snfficient 

(1) To support decree granting di¬ 
vorce to husband on ground of griev¬ 
ous mental suffering because of 
wife’s membership in Jehovah’s Wit¬ 
nesses. 

Cal.—^Wilson v. Wilson, 137 P.2d 700, 
58 C.A.2d 641. 

(2) Evidence that husband had at¬ 
tempted suicide and expressed desire 
to commit suicide established ex¬ 
treme cruelty. 

Ohio.—^Liedorff v. Liedorfl, Com.Pl., 
1X3 N.B.2d 127. 

(3) Evidence indicating that hus¬ 
band was wanting in proper care for 
his wife and questioned her sanity 
and without cause secured her con¬ 
finement in a state insane asylum au¬ 


thorized divorce on the ground of 
cruelty. 

Neb.—Burns v. Burns, 15 N.W.2d 753, 
145 Neb. 213. 

(4) Husband's statement to wife to 
go back to her parents and decide 
whether she wanted to live with him 
or not was In substance a refusal to 
permit her to return home and jus¬ 
tified divorce on grounds of cruel 
and inhuman treatment. 

Ky.—^Moore v. Moore, 238 S.W.2d 999. 

(5) Evidence as to husband’s jeal¬ 
ous and quarrelsome character and 
conduct creating scenes in public au¬ 
thorized decree granting divorce to 
wife. 

Or.—Stoll V. Stoll, 149 P.2d 677, 174 
Or. 471. 

(6) Evidence of husband's criti¬ 
cism and of his lack of concern and 
failure to make adequate financial 
provision for his family justified 
award of divorce to wife on ground 
of extreme cruelty. 

Ohio.-Suhr v. Suhr, App., 70 N.E.2d 
469. 

(7) Wife’s testimony that plaintiff 
pushed her around necessitating med¬ 
ical treatment for sprained back, 
cursed her in front of his friends, 
demanded that she give him all their 
property, and discussed sex topics in 
her friends* presence to her embar¬ 
rassment, supported trial court’s 
finding that plaintiff was gruilty of 
extreme cruelty toward wife. 

Cal.—Johnston v. Johnston, 236 P,2d 
212, 106 C.A.2d 776. 

(8) Where husband struck his wife, 
made disparaging remarks about her 
in presence of other persons, told her 
to leave the house, and moved anoth¬ 
er woman into house with him, evi¬ 
dence supported decree granting wife 
divorce on ground of extreme cruelty. 
Cal.—Gillespie v. Gillespie, 262 P.2d 

607, 121 C.A.2d 95. 

(9) Evidence relating to quarrels 
and fights between husband and wife 
warranted granting of absolute di¬ 
vorce to wife for cruelty of husband. 
Ky.—Tackett v. Tackett, 194 S.W.2d 

832, 302 Ky. 611. 

Okl.—Weatherspoon v. Weatherspoon, 
188 P.2d 226, 199 Okl. 643. 

(10) Evidence that husband stayed 
away nights, asked for divorce, went 
with another woman, and left home 
permanently after twenty years of 
married life, was sufficient to consti¬ 
tute extreme cruelty. 

Cal.—Tompkins v. Tompkins, 187 P. 
2d 840, 83 C.A.2d 71. 

(11) Other cases. 

Cal.—Crouch v. Crouch, 147 P.2d 678, 
63 C.A.2d 747. 


Fla.—Lyon v. Lyon, 54 So.2d 679— 
Perdico v. Ferdico, 24 So.2d 678 
157 Fla. 7. 

Ind.—Wharton v. Wharton, 32 N.E.2d 
695, 218 Ind. 345. 

Iowa.—^Low V. Low, 7 N.W.2d 367 
232 Iowa 1114. 

Mich.—^Kennedy v. Kennedy, 53 N.W. 
2d 674, 333 Mich. 638—Taylor v. 
Taylor, 20 N.W.2d 174, 312 Mich. 
238. 

Tex .,—^Langan v. Langan, Civ.App., 
279 S.W.2d 680, error dismissed. 

Evidence held insufficient 

(1) To warrant a finding of cruel¬ 
ty predicated on alleged open and 
notorious adultery by husband. 

N.Y.—^Haas v. Haas, 64 N.Y.S.2d 9, 

appeal dismissed 64 N.Y.S.2d 11, 
271 App.Div. 107, and affirmed 72 
N.Y.S.2d 265, 272 App.Div. 822, re¬ 
argument and appeal denied 72 N. 
Y.S.2d 831, 272 App.Div. 934, opin¬ 
ion supplemented 76 N.Y.S.2d 394, 
273 App.Div. 856, reversed on other 
grounds 80 N.E.2d 337, 298 N.Y. 69, 
4 A.L.R.2d 726. 

(2) To sustain contention that 
wife had been forced by husband to 
perform duties in the field, had been 
treated as a slave and had been de¬ 
nied food, clothing, medical attention, 
and other necessities of life which 
husband was able to provide. 

Ala.—Hammon v. Hammon, 48 So.2d 
202, 254 Ala. 287. 

(3) To show that husband’s fru¬ 
gality had resulted in depriving wife 
of the necessities of life. 

Ala.—Hammon v. Hammon, supra. 

(4) To establish defendant’s ex¬ 
treme cruelty in repeatedly calling 
plaintiff a liar. 

Mont.—Judson v, Anderson, 165 P.2d 
198. 

(6) Evidence that husband sought 
to have wife committed to mental 
institution did not support determina¬ 
tion of cruelty, in view of fact that 
she had failed to sustain burden of 
proving that husband’s activities had 
been unwarranted. 

N.Y.—Davis v. Davis, 146 N.Y.S.2d 
630, 1 A.D.2d 675. 

(6) Evidence of petty quarreling 
and trivial misunderstanding is in¬ 
sufficient to show cruelty. 

Neb.—Smith v. Smith, 69 N.W.2d 321, 
160 Neb. 120. 

N.Y.—Gabriel v. Gabriel, 79 N.Y.S.2d 
823, 274 App.Div. 141. 

Gelardi v. Gelardi, 127 N.Y.S.2d 
802, 206 Misc. 348. 

Tex.—Allen v. Allen, Clv.App., 267 
S.W.2d 91L 
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whether on the part of the husband or on the part dence as to actual violence or threats of violence 
of the wife.'^®*^2 Thus in particular cases the evi- has been held sufhcicnt to establish cruelty as a 


(7) Evidence as to some inter¬ 
change of vile and indecent language 
was of itself insufficient to consti¬ 
tute ground for divorce. 

Hich.—Chase v. Chase, 62 N.W.2d 177, 

332 Mich. 439. 

(8) Evidence of wife’s refusal to 
join with husband in signing an oil 
lease until elimination of provisions 
therein concerning her dower interest 
and deeds to lands in which she had 
interests was insufficient to establish 
extreme cruelty entitling husband to 
divorce. 

Mont.—Judson v. Anderson, 165 P.2d 

198, 118 Mont. 106. 

(9) Evidence of nagging, false ac¬ 
cusations of infidelity, and attempted 
suicide or pretended suicide by wife 
who apparently was psychopathic and 
so regarded by husband and friends 
so as not to be responsible for con¬ 
duct did not establish such cruel and 
inhuman treatment as would warrant 
a divorce. 

Iowa.—^Bosveld v. Bosveld, 7 N.W.2d 

782, 232 Iowa 1199. 

(10) Evidence that husband was 
stingy and slow in paying his bills, 
that he would not tell wife about his 
business, that he frequently went to 
lodge meetings and to town at night 
and drank occasionally did not entitle 
wife to divorce on ground of cruel 
and Inhuman treatment. 

Ky.—Jones v. Jones, 196 S.W.2d 879, 

303 Ky. 37. 

(11) Plaintiff wife was not entitled 
to divorce on ground of cruel and 
inhuman treatment under evidence 
that plaintiff’s husband did not work 
regularly and support plaintiff and 
children and that plaintiff was re¬ 
quired to use all savings plaintiff 
had put away for children when 
plaintiff was working, that husband 
was constantly harassed by indebted¬ 
ness of one kind or another, and that 
husband did not spend his earnings 
on anything but his family. 

Ky.—Dean v. Dean, 238 S.W.2d 672, 

314 Ky. 872. 

(12) Evidence which showed that 
most of incidents of which wife 
complained were precipitated by her, 
and that most of arguments between 
the parties were over money matters, 
was insufficient to Justify relief. 

La.—Schneider v. Schneider, 25 So.2d 

900, 209 La. 925. 

(13) Proof of habitual use by hus¬ 
band of drugs, dropping of lighted 
cigarettes which resulted in holes 
being burned in household materials, 
neglect by husband of his medical 
practice, gambling, and extravagant 
spending did not, under the circum¬ 
stances, establish extreme cruelty 
which would entitle wife to divorce. 

27A C.J.S.—82 


N-J*—(Germain v. Germain, 90 A.2d 
531, 20 X.J.Super. 565. 

(14) Other cases. 

Iowa.—Gemricher v. Gemricher, 300 
N.W. 517, 230 Iowa 1212. 

Mich.—Macias v. Macias, 54 X.lV.2d 
605, 334 Mich. 334. 

S.D.—Jewett v. Jewett, 50 X.W.2d 
793, 74 S.D. 227. 

Sensitivity 

In suit by wife for divorce on 
ground of inhuman treatment con¬ 
sisting of mental torment, wife, who 
had worked a ten or eleven hour work 
day as jowl press operator at packing 
plant for years, failed to show her¬ 
self to be one of the delicate class of 
persons who would be sensitive to the 
alleged actions of her husband, and, 
thus, entitled to special considera¬ 
tion. 

Iowa.—^Record v. Record, 57 N.W.2d 
911, 244 Iowa 743. 

Zntoxicatioa. 

Evidence failing to show that de¬ 
fendant husband’s intoxication caus¬ 
ed plaintiff wife grievous mental suf¬ 
fering did not sustain an interlocu¬ 
tory divorce decree predicated on 
ground of extreme cruelty. 

Cal.—^Farrand v. Parrand, 176 P.2d 
773, 77 C.A.2d 840. 

75.22 Evidence held sofflclent 

(1) To authorize award of divorce 
to husband on ground of extreme 
cruelty, including excessive friend¬ 
ship for wife’s former husband. 
Nev.—Leland v, Leland, 291 P.2d 905, 

71 Nev. 346. 

(2) Testimony as to wife’s cruelty, 
in having husband arrested and plac¬ 
ed in jail on charge of child deser¬ 
tion when she knew that he was sick 
and after he left sufficient funds for 
wife and spouses’ minor children to 
live on for reasonable time during his 
absence from their home in another 
state, was sufficient to warrant judg¬ 
ment granting husband divorce. 

Tex,—^Russell v. Russell, Clv.App., 

199 S.W.2d 858. 

(3) Evidence which included evi¬ 
dence of wife’s refusal to execute 
deed with her husband for sale of 
farm at a substantial profit was suffi¬ 
cient evidence of cruel and inhuman 
treatment 

Ky.—^Watson v. Watson, 209 S.W.2d 
84, 306 Ky. 718. 

(4) Evidence that defendant wife 
had allowed minors and others to 
come to home of the parties, play 
cards and smoke cigarettes and had 
permitted liquor on the premises, 
warranted divorce in favor of hus¬ 
band on ground of cruelty resulting 
in great mental distress. 
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Utah.—Alldredge v. Alldredge, 229 P. 

2d 681, 119 Utah 504, 34 A.L.R.2d 

305. 

(5) Other cases. 

Pa.—^Faroux v. Faroux, Com.Pl., 37 

WestL.J. 99. 

Evideaice held insufficient 

(1) Evidence of petty quarrels and 
misunderstandings failed ro show 
such cruel and intolerable treatment 
as would sustain a decree granting 
husband a divorce. 

Ark.—^Disheroon v. Disheroon, 201 S. 

W.2d 17, 211 Ark. 519. 

(2) Evidence as to faultfinding, 
nagging, etc., by wife was insuffi¬ 
cient to establish cruel and inhuman 
treatment as ground for divorce. 

Or.—^Pord v. Ford, 279 P.2d 1040, 203 

Or. 458. 

(3) Evidence that wife, who paid 
principal part of family’s living ex¬ 
penses. neglected husband, did a lot 
of talking, embarrassed him, and waa 
somewhat dominating, did not sus¬ 
tain allegation of cruel and inhuman 
treatment. 

Ky.—Hicks v. Hicks, 282 S.W.2d 843. 

(4) Evidence on issue of whether- 
wife who had allegedly gone several 
times a week to husband’s employ¬ 
ment and argrued with him, after hus¬ 
band had moved from marital home 
and to hotel, was guilty of extreme 
cruelty, was insufficient to sustain 
divorce. 

Ohio.—^Denning v. Denning, App., 132 

N.E.2d 774. 

(5) Uncorroborated testimony of 
husband that wife constantly nagged 
him and was in high temper, that she 
came to his place of employment on 
pay days, and interfered with hia 
work, and that on one occasion while 
he was in cafe with third persons, 
wife came in, took his beer and 
threw it out in the street, and told 
him to go home and pack his clothes 
and move out, was insufficient to es¬ 
tablish cruelty which would entitle 
husband to divorce. 

Tex.—Golden v. Golden, Civ.App., 233 

S.W.2d 619. 

(6) Evidence which showed only 
that wife had locked him from home, 
and had sent his clothing to home of 
his mother, that she had left home 
at night with children, and that she 
had thereafter concealed her and 
their whereabouts from him in man¬ 
ner which caused him worry and 
anxiety which affected his peace of 
mind and ability to work, was insuf¬ 
ficient to show cruel or inhuman 
treatment, and did not warrant dK 
vorce on that ground. 

W.Va.—Smith v. Smith, 76 S.B.2d 253» 

138 W.Va. 388. 
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ground for divorce,75.24 ^hile in other cases, the have also been adjudications as to the weight and 
evidence as to violence or threats of violence has sufficiency of the evidence as to other matters such 
been held insufficient to establish cruelty.75.26 There as false charges of misconduct,75.28 harsh, humiliat- 


75.24 Ala.~Cox v. Cox, 100 So.2d 35 
—Brewster v. Brewster, 83 So.2d 
424, 263 Ala. 663—Harris v. Har¬ 
ris, 54 So.2d 291, 256 Ala. 192— 
Green v. Green, 30 So.2d 905, 249 
Ala. 150—Oliver v. Oliver, 12 So.2d 
852, 244 Ala. 234. 

Ark.—Price v. Price, 228 S.W.2d 478, 
217 Ark. 6. 

Cal.—Griffin v. Griffin, 264 P.2d 167, 
122 C.A.2d 92. 

Fla.—Todd v. Todd, 66 So.2d 441, 29 
A.L,.R.2d 920. 

Ill.—Swift V. Swift, 110 N.E.2d 454, 
349 IlLApp. 241—^Long v. Long, 103 
]Sr.B.2d 159, 345 IlLApp. 408. 

Ky.—^Millar v. Millar, 286 S.W.2d 882 
—Charles v. Charles, 246 S.W.2d 
161. 

Md.—Collins v. Collins, 42 A.2d 680, 
184 Md. 655. 

Mass.—Klar v. Klar, 76 N.E.2d 5, 322 
Mass. 59. 

Mich.—Cooley v. Cooley, 30 N.W.2d 
840, 320 Mich. 209—^Bold v. Bold, 
24 N’.W.2d 171, 315 Mich. 433. 

— Pipkin V. Pipkin, App., 255 S. 
'W.2d 66—Pointer v. Pointer, App., 
251 S.W.2d 334. 

N.T. — ^Howe V. Howe, 109 N.Y.S.2d 
125, 279 App.Div. 821, appeal de¬ 
nied 112 N.y.S.2d 778, 279 App. 
Div. 1121, appeal dismissed 108 
N.B.2d 403, 304 N.T. 737. 

Or.—^Parsons v. Parsons, 253 P.2d 
914, 197 Or. 400. 

Pa.—^Lowe v. Lowe, 25 A.2d 781, 148 
Pa.Super. 439. 

Weaver v. Weaver, Com.Pl., 35 
Del.Co. 169. 

Nofrio V. Di Nofrio, 125 A. 
2d 194—Baldwin v. Baldwin, 60 A. 
2d 148, 74 R.I. 229. 

S.C.—^Miller v. Miller, 82 S.E.2d 119, 
225 S.C. 274. 

Tex.—Robinson v. Robinson, Civ. 
App., 235 S.W.2d 228—Sloan v, 
Sloan, Clv.App., 228 S.W.2d 294— 
Silva V. Silva, Civ.App., 181 S.W. 
2d 868. 

W.Va.—Finnegan v. Finnegan, 58 S. 
E.2d 594, 134 W.Va. 94—Miles v. 
Miles, 48 S.E.2d 669, 131 W.Va. 513 
—Currence v. Currence, 18 S.E.2d 
656, 123 W.Va. 699. 

Violence or threat of violence by wife 

(1) In general. 

Cal.—Piper v. Piper, 279 P.2d 770 
130 C.A.2d 727. 

Ill.—^Dabbs V. Dabbs, 118 N.E.2d 39, ' 
2 Ill.App.2d 43—Mason v. Mason 95 
N.E.2d 622, 342 IlLApp. 140—Acker- ( 
mann v. Ackermann, 78 N.B.2d 856, ] 
334 IlLApp. 267. 

Ky.—Schick v. Schick, 260 S.W.2d 
944. 

Mich.—^Ziontz v. Ziontz, 36 N.W2d 
882, 324 Mich. 165. ] 

Tenn.—Schwalb v. Schwalb, 282 S.W. 

2d 661, 39 Tenn.App. 806. 1 


> (2) Evidence that fifty-nine-year- 

1 old wife treated eighty-eight-year-old 
• husband in a manner as to put him 
in fear of injury justified divorce for 
husband on ground of cruel and abu¬ 
sive treatment. 

Mass.—^Flavell v. Flavell, 86 N.E.2d 
647. 324 Mass. 362. 

Shooting 

(1) Where husband offered no jus¬ 
tification for shooting wife, evidence 
of such shooting was sufficient to 
warrant judgment of divorce without 
direct testimony of wife that she 
could no longer bear to live with 
husband, particularly where wife*s 
absence was explained by brother’s 
statement that she was at his home 
recovering from wounds. 

Tex.—Silva v. Silva, Civ.App., 181 S. 
W.2d 868. 

(2) Evidence disclosed that wife 
had deliberately shot at husband in 
order to scare him and not in self- 
defense. 

—^Amos V. Amos, 94 So.2d 23, 232 
La. 178. 

75.26 Iowa.—^Wilson v. Wilson, 68 N. 
W.2d 904, 246 Iowa 792—Record 
V. Record, 57 N.W.2d 911, 244 Iowa 
743—^Vedepo v. Vedepo, 37 N.W.2d 
916, 240 Iowa 895. 

La.—Sampognaro v. Sampognaro, 29 
So.2d 581, 211 La. 105. 

N.J.—^Welch V. Welch, ill A.2d 793, 
34 N.J.Super. 197, affirmed 115 A.2d 
625, 35 N.J.Super. 255. 

Pa.—Edelman v. Edelman, 69 A.2d 
165, 165 Pa.Super. 485. 

S.C.—^Brown v. Brown, 56 S.E.2d 330, 
215 S.C. 602, 15 A.L.R.2d 163. 

Tex.—Tillery v. Tillery, Civ.App. 304 
S.W.2d 156. 

Wash.—Thompson v. Thompson, 132 
P.2d 734, 16 Wash.2d 78. 

W.Va.—Thacker v. Thacker, 23 SE. - 
2d 64, 125 W.Va. 103. 

Violence op threat of violence by wife * 
Ala.—^Barnett v, Barnett, 97 So 2d 
809, 266 Ala. 489. 

Kan.—Walton v. Walton, 202 P.2d 
197, 166 Kan. 391. 

Neb.—Hodges v, Hodges, 47 N.W.2d 
361, 154 Neb, 178. 

—^Jackson v. Jackson, 38 A.2d 637, i 
70 R.I. 333. ■ 

S.C.—Barstow v. Barstow, 74 S.E.2d 
641, 223 S.C. 136. ] 


—Gilchrist v. Gilchrist, 52 N.W2d 
631, 333 Mich. 275—Le Bel v. Le 
Bel, 41 N.W.2d 881, 327 Mich, s’lg— 
Edgar V. Edgar, 35 N.W.2d 181, 323 
Mich. 351—^Pinchuk v. Pinchuk 27 
N.W.2d 81, 317 Mich. 523. 

Neb.—Beals v. Beals, 41 N.W.2d 152 
162 Neb. 364. 

N.J.—^Morrone v. Morrone 130 A 2d 
396, 44 N.J.Super. 305. 

(2) To support finding of cruel and 
inhuman treatment. 

Ky.—Patterson v. Patterson 266 S 
W.2d 91. 

Minn.—Louden v. Louden, 22 N.W.2d 
164, 221 Minn. 338. 

(3) To establish that accusations 
were false and unjustified. 

Idaho.—Sellars v. Sellars, 248 P 2d 
1063, 73 Idaho 163. 

Miss.—Hibner v. Hibner, 64 So.2d 756 
217 Miss. 611. 

(4) Evidence that wife constantly 
and falsely accused husband of pay¬ 
ing undue attention to other women 
sustained finding that wife was guilty 
of cruelty entitling husband to di¬ 
vorce. 

Tex.—Best v. Best, Civ.App., 214 S. 
W.2d 806. 

(5) Evidence, although not suffi¬ 
cient to convict husband of adultery, 
was sufficient to establish that his 
conduct warranted belief on part of 
wife of husband’s infidelity. 

N.D.—Ruff V. Ruff, 62 N.W.*2d 107 78 

N.D. 778. 

(6) Evidence showed that defend¬ 
ant husband had frequently falsely 
accused wife of stealing household 
goods and that wife was entitled to 
a divorce. 

Or.—^Deuchar v. Deuchar, 117 P.2d 
609, 167 Or. 421. 

Evidence held insnfflclent 

(1) To warrant divorce on ground 
of cruelty. 

Cal.—Nason v. Nason, 120 P.2d 37, 48 
C.A.2d 500. 

Mich.—Wells v. Wells, 47 N.W.2d 
687, 330 Mich. 448—Gindorff v. Gin- 
dorff, 296 N.W. 229, 295 Mich. 469. 


75.28 Evidence held snfflclent 

(1) To warrant divorce on ground 
of cruelty. 

Fla.—Collins v. Collins, 88 So.2d 604 
—Todd V. Todd, 56 So.2d 441, 29 A. 
L.R.2d 920. 

—^Prouty V. Prouty, 98 N.E.2d 
380, 121 Ind.App. 200. 

Mich.—^Hartka v. Hartka, 78 N.W 2d 
133, 346 Mich. 453—Lehman v. Leh¬ 
man, 71 N.W.2d 250, 342 Mich. 708 


(2) To show that accusations of 
infidelity were true. 

Mich.—Gilchrist v. Gilchrist, 52 N.W. 

2d 631, 333 Mich. 275. 

N.T.—Sherman v. Sherman, 103 N.T. 
S.2d 374, affirmed 110 N.Y.S.2d 727, 
279 App.Div. 888, affirmed 110 N.E. 
2d 736, 304 N.T. 911. 

Proof to show sound basis for ac. 
cnsations need not be such as would 
constitute proof of adultery, it being 
sufficient if person is guilty of such 
indiscreet conduct as would natural¬ 
ly tend to give rise to such a belief. 
D.C.—Scott v. Scott, Mun.App., 137 A. 
2d 722. 
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ing and abusive treatment,75-30 
duct,75-3 2 and that the cruelty was 

75.30 Svidenee held sufficient 

(1) To support divorce on ground 
of cruelty. 

Ark.—James v. James, 201 S.W.2d 14, 
211 Ark. 531. 

Idaho.—^Arestizabal v. Arestizabal, 
186 P.2d 218, 67 Idaho 492. 

Mass.—Pierce v. Pierce, 115 N.E.2d 
383, 330 Mass. 707—^Nelon v. Nelon, 
108 N.E.2d 653, 329 Mass. 765. 

Tex.—Gaines v. Gaines, Civ.App., 234 
S.W.2d 250. 

(2) Undisputed testimony of wife 
that husband had cruel and mean 
temper, and that he spit in her face, 
and called her mean and nasty names, 
and chased her out and wouldn't give 
her anything to eat, and threatened 
to hit her with a hammer, and told 
her he wanted a divorce, justified 
granting wife a divorce on ground of 
extreme and repeated cruelty. 

Mich.—Buczynski v. Buczynski, 51 N. 

W.2d 914, 332 Mich. 498. 

(3) Where wife had written a vile 
and indecent letter to another man 
which letter was intercepted by such 
other man’s wife and was later pub¬ 
lished causing husband much distress 
and humiliation, evidence sustained 
judgment awarding husband a di¬ 
vorce. 

Kan.—^Hoffman v. Hoftman, 185 P.2d 
887, 156 Kan. 647. 

Evidence held Insufficient 

(1) To warrant divorce on ground 
of cruelty. 

Me.—Geyerhahn v. Geyerhahn, 97 A. 

2d 230, 148 Me. 534. 

Mass.—Rubenstein v. Rubenstein, 76 
N.E.2d 157, 321 Mass. 751. 

N.T.—TaflSler v. Tafiler, 75 N.T.S.2d 
895. 

(2) To show cruel and abusive 
treatment. 

Mass.—^Toung v. Young, 129 N.E.2d 
894, 333 Mass. 767—^Adams v. 

Adams, 118 N.E.2d 759, 331 Mass. 
354—Sylvester v. Sylvester, 113 N. 
E.2d 830, 330 Mass. 397—^Armstrong 
V. Armstrong, 98 K'.E.2d 616, 327 
Mass. 309. 

Miss.—^McCraney v. McCraney, 43 So. 
2d 872, 208 Miss. 105. 

(3) To establish wife's right to 
divorce on ground of husband’s harsh, 
tyrannical conduct rendering con¬ 
tinued marital relation insupportable. 
Tex.—Cantwell v. Cantwell, Civ.App., 

217 S.W.2d 450, error dismissed. 

(4) To establish that husband had 
called wife filthy names. 

Pa.--Colin v. Colin, 124 A.2d 184, 181 

Pa.Super. 564. 

(5) To establish that husband’s 
conduct had caused wife embarrass¬ 
ment, humiliation, or mental anguish. 
Wash.—Baselt v. Baselt, 224 P.2d 631, 

37 Wash.2d 461. 
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sexual miscon- i did impair health or endanger life.75-34 
calculated to or | In cross actions for divorce on the ground of 


75.32 Evidence held sufficient 

(1) To show excessive sexual de¬ 
mands. 

Ark.—Obennoskey v. Obennoskey, 220 
S.W.2d 610, 215 Ark. 358. 

Md-—Hockman v. Hockman, 41 A. 2d 
510. 184 Md. 473. 

Tex.—Xorvell v. Xorvell, Civ.App., 
194 S.W.2d 270, error dismissed. 

(2) To warrant divorce to wife on 
ground of husband’s cruelty consist¬ 
ing of efforts of husband to engage 
with wife in sexual relations which 
she repulsed or tried to repulse on ac¬ 
count of pain resulting from her 
physical condition. 

Neb.—Mangiameli v. Mangiameli, 45 
N.W.2d 910, 153 Neb. 753. 

(3) To establish sexual indiscre¬ 
tions by w’ife with other men such 
as to constitute cruelty to husband. 
Tex.—^W^'auer v. Wauer, Civ.App., 299 

S.W.2d 719. 

(4) To show sexual misconduct by 
husband with other woman. 

Mont.—Bickford v. Bickford, 158 P. 

2d 796, 117 Mont. 372. 

N.M.—^Holloman v. Holloman, 162 P. 
2d 782, 49 N.M. 288. 

(5) Evidence that husband over a 
period of time forced sexual rela¬ 
tions on wife when he was intoxicat¬ 
ed with result of causing her great 
pain and bringing her to verge of 
nervous breakdown justified decree 
granting separation. 

N.H.—Sirois v. Sirois, 23 A.2d 876, 
92 N.H. 27. 

(6) Evidence of defendant’s sexual 
relations with other woman was suf¬ 
ficient to establish cruelty charged, 
although insufficient to sustain 
charge of adultery. 

Ky.—Bobbitt v. Bobbitt, 178 S.W.2d 
977, 297 Ky. 288. 

Evidence held Insufficient 

(1) To show a denial by the wife 
of the husband’s conjugal rights. 

N.Y.—Travin v. Travin, 175 N.Y.S.2d 

117, 6 A.D.2d 818. 

(2) To show unreasonable refusal 
of sexual relations. 

Mich.—Lieberwitz v. Lieberwitz, 23 
N.W.2d 129, 314 Mich. 686. 

(3) To sustain finding that hus¬ 
band had made excessive sexual de¬ 
mands on wife. 

Wash.—Saffer v. Saffer, 254 P.2d 746, 
42 Wash.2d 298. 

(4) To disclose that abnormal and 
unnatural sex relations between hus¬ 
band and wife amounted to extreme 
cruelty. 

Ohio.—Johnston v. Johnston, Com. 
PL, 143 N.E.2d 498. 

(5) To show abnormal sexual de¬ 
mands and sexual perversions. 

N.J.—Blain v. Blain, 45 A.2d 846, 137 

N.J.Bq. 567. 


(6) Evidence relating to refusal 
of wife to have sexual relations un¬ 
til husband should participate in 
Catholic marriage ceremony, in ab¬ 
sence of sufficient evidence that ci¬ 
ther’s mental or physical well-being 
had been resultantly impaired, was 
insufficient to establish that either 
had cause of action for separation. 
N.Y.—Diemer v. Diemer, 149 N.T.S. 

2d 146. 

(7) Evidence that wife refused to 
have normal sexual intercourse and 
wanted to engage in unnatural inter¬ 
course was insufficient to establish 
cruelty. 

R.I.—Santos v. Santos, 90 A. 2d 771, 
SO R.I. 5. 

(8) Plaintiff’s testimony that de¬ 
fendant refused to have sexual rela¬ 
tions with him during the few days 
they lived together and that such re¬ 
fusal affected him mentally was not 
sufficient to authorize a divorce on 
the ground of cruel and inhuman 
treatment. 

Wis.—Moen v. Moen, 23 N.W.2d 472, 
249 Wis. 169. 

(9) Evidence did not entitle wife 
to divorce on ground that husband 
was guilty of cruel treatment be¬ 
cause he allegedly associated with 
other women. 

Tex.—Best v. Best, Civ.App., 214 S.W. 
2d 806. 

Communication of disease 

(1) Evidence held to entitle wife 
to divorce on ground of husband’s 
extreme cruelty in communicating 
venereal disease. 

N.J.—Gartner v. Gartner, 156 A. 673, 
109 N.J.Eq. 112. 

Farden v. Farden, 179 A. 317, 13 
N.J.Misc. 606. 

(2) Mere fact that wife is found 
infected with a venereal disease aft¬ 
er marriage is not in itself suffi¬ 
cient to justify court in granting her 
divorce on ground her husband has 
been guilty of cruel and inhuman 
treatment in communicating disease 
to her; but evidence that the hus¬ 
band had knowledge of his own con¬ 
dition was held to justify decree of 
divorce. 

Iowa.—^Holmes v. Holmes, 170 N.W. 
793, 186 Iowa 336, 8 A.Li.R. 1534. 

(3) Evidence held Insufficient. 

Or.—^Bowers v. Bowers, 194 P. 697, 98 
Or. 548. 

19 C.J. p 142 note 52 [d]. 

75.34 Evidence held sufficient 

(1) To show cruel and inhuman 
treatment of wife by husband cal¬ 
culated to impair health or endanger 
life. 

U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 F.2d 799. 

Iowa.—Lamp v. Lamp, 60 N.W.2d 844, 
245 Iowa 52—^Murray v. Murray, 57 
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cruelty, the evidence in particular cases has been 
held to warrant or require a decree in favor of 
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the husband and against the wife,75.36 or in favor 
of the wife and against the husband,75.38 or a grant 


N.W.2d 234, 244 Iowa 548—Ernest 
V. Ernest, 65 N.W.2d 192, 243 Iowa 
1249—Levis v. Levis, 52 N.W.2d 
609, 243 Iowa 574. 

(2) To show that husband's treat¬ 
ment of wife was seriously injurious 
to her health, entitling her to di¬ 
vorce. 

N.H.—Kotarba v. Kotarba, 85 A.2d 
377, 97 N.H, 252—Buck v. Buck 83 
A.2d 922, 97 N.H. 178—Szulc v. 
Szulc, 72 A.2d 500, 96 N.H. 190. 

Or.—^Loehr v. Loehr, 233 P.2d 765, 
192 Or. 182. 

Va.—Baytop v. Baytop, 100 S.E.2d 14, 
199 Va. 388. 

(3) To show that wife was guilty 
of cruel and inhuman treatment 
which endangered husband's life and 
health. 

Iowa.—Leigh v. Leigh, 73 N.W.2d 727, 
247 Iowa 358—Zuerrer v. Zuerrer, 
27 N.W.2d 260, 238 Iowa 402. 

Nev.—Leland v. Leland, 291 P.2d 905, 
71 Nev. 346—Wilson v. Wilson, 212 
P.2d 1066, 66 Nev. 405. 

(4) To show that conduct toward 
the plaintifC rendered it both unsafe 
and improper for plaintiff to live and 
cohabit with defendant. 

N’.V.—^Petty V. Petty, 88 N.Y.S.2d 
175. 

(5) To show actual violence at¬ 
tended with danger to wife’s life and 
health. 

Ala.—^Walling v. Walling, 45 So.2d 6, 
253 Ala. 337. 

(6) To show that wife's condition 
was the result of quarrelsome and ir¬ 
ritating spirit of husband evidenced 
toward her and that attitude amount¬ 
ed to cruel and inhuman treatment 
which, if continued, would endanger 
life of wife. 

Iowa.—Doyle v, Doyle, 44 N,W.2d 
761, 241 Iowa 1185. 

(7) To show persistent course of 
conduct of wife which was calculated 
to and did adversely affect mental 
and physical health of husband who, 
as wife knew, suffered from acute 
hypertension. 

Cal.—Hill V. Hill, 187 P.2d 28, 82 C.A 
2d 682. 

(8) Evidence that husband on dif¬ 
ferent occasions struck wife and told 
her to leave their home, and that 
wife's health was seriously impaired 
by such conduct, sustained finding 
that husband was guilty of cruelty. 
Md.—Sensabaugh v. Sensabaugh, 46 

A.2d 635, 186 Md. 348. 

(9) Where evidence showed that 
both parties drank liquor, constantly 
fussed, cursed each other, and had 
personal combats, a reasonable basis 
existed for trial judge to conclude 
that the acts of cruelty by wife to¬ 


ward husband did not endanger his 
life or affect his health, and that 
there was no reasonable apprehen¬ 
sion of such dangers to him, whereas 
cruel conduct of husband created a 
reasonable apprehension of such dan¬ 
ger to wife. 

Ala.—Smith v. Smith, 92 So.2d 914, 
265 Ala. 519. 

Evidence held insufficient 

(1) To show Inhuman treatment 
endangering life. 

Iowa.—^Miller v. Miller, 88 N.W.2d 
816—Bowles v. Bowles, 81 N.W.2d 
15, 248 Iowa 930—Renze v. Renze, 
72 N.W.2d 490, 247 Iowa 25—Wil¬ 
son V. Wilson, 68 N.W.2d 904, 246 
Iowa 792—Record v. Record, 57 N. 
W.2d 911, 244 Iowa 743—Nicolaus 

V. Nicolaus, 54 N.W.2d 811, 243 
Iowa 1105—Cooper v. Cooper, 52 N. 

W. 2d 617, 243 Iowa 661—Walker v. 
Walker, 33 N.W.2d 413, 239 Iowa 
1055—^Milks v. Milks, 28 N.W.2d 
472, 238 Iowa 785—Weatherill v. 
Weatherill, 26 N.W.2d 336, 238 Iowa 
169. 

(2) To show the occurrence of the 
acts complained of by husband and 
the deleterious effect thereof on his 
health and safety. 

Del.—Cannon v. Cannon, 82 A.2d 737, 
7 Terry 234. 

(3) To show such course of treat¬ 
ment on part of wife as endangered 
life or rendered further cohabitation 
unsafe. 

Pa.—^Bredbenner v. Bredbenner, 107 
A.2d 169, 175 Pa.Super. 680. 

(4) To show that husband's health 
had been impaired by wife’s conduct 
or that such conduct, if continued, 
would inevitably injure his health. 
N.J.—^McCabe v. McCabe, 19 A.2d 687, 

129 N.J.Eq. 431. 

R.I.—Miller v. Miller, 139 A.2d 86. 

(6) To show that husband's course 
of conduct was calculated to torture 
the wife’s mental or emotional na¬ 
ture and affected her bodily health. 
Fla.—Wellman v. Wellman, 56 So.2d 
123. 

(6) To show that husband was 
afraid of his wife or that she en¬ 
dangered his life. 

Md.—Elzey v. Elzey, 65 A.2d 663, 193 
Md. 13. 

(7) To satisfy requirement that 
husband's behavior might reasonably 
be said to affect wife physically or 
mentally to extent of seriously im¬ 
pairing her health. 

N.T.—^Krugman v. Erugman, 146 N. 
T.S.2d 36, 286 App.Div. 1029. 

75.36 Cal.—^Herrmann v. Herrmann, 
317 P.2d 684, 155 C.A.2d 230—Noble 
v. Noble, 252 P.2d 1001, 115 C.A.2d 
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786—^Wilson v. Wilson, 13 7 p 93 
700, 68 C.A.2d 641. 

Colo.—^Mentzer v. Mentzer, 209 P 
920, 120 Colo. 412. 

Ky.—Puckett v. Puckett, 258 S.W. 2 d 
619—^Martin v. Martin, 224 SW *>d 
700, 311 Ky. 446—Bowman v. *Bow- 
man, 221 S.W.2d 71, 310 Ky. 509— 
Sullivan v. Sullivan, 210 SWM 
760, 307 Ky. 222. 

Mich.—^Bohlka v. Bohlka, 28 N.W 2 d 
239, 318 Mich. 468—Kennedy ’ v 
Kennedy, 5 N.W.2d 438, 302 Mich 
491, 143 A.L.R. 617. 

Neb.—Stefan v. Stefan, 39 NW 2 d 
918, 152 Neb. 23—Eicher v. Eicher 
26 N.W. 2 d 808, 148 Neb. 173. 

Or. —Endicott v. Endicott, 294 P.2d 
335, 206 Or. 678—^Nelson v. Nelson 
176 P.2d 648, 180 Or. 275. 

Tenn.—Humphreys v. Humphreys, 
281 S.W.2d 270, 39 Tenn.App. 99 — 
Clothier v. Clothier, 232 S.W. 2 d 
363, 33 Tenn.App. 532. 

Tex.—Coody v. Coody, Civ.App., 240 
S.W. 377. 

Utah.—Woolley v. Woolley, 195 P. 2 d 
743, 113 Utah 391. 

Wash.—^Memmer v. Memmer, 178 P. 
2d 720, 27 Wash. 2 d 414. 

75.38 Cal.—^Hopkins v. Detrick, 217 
P.2d 78, 97 C.A.2d 50, followed in 
217 P.2d 84, 97 C.A.2d 929. 

Kan.—^Zernickow v. Zernickow, 244 
P.2d 873, 173 Kan. 153. 

Ind.—^Adkins v. Adkins, 70 N.E.2d 
750, 117 Ind.App. 189. 

Ky.—Oldham v. Oldham, 269 S.W. 2 d 
42—^Napier v. Napier, 198 S.W. 2 d 
226, 303 Ky. 525. 

Mich.—Labadie v. Labadie, 81 N.W.2d 
367, 347 Mich. 592—Sovereign v. 
Sovereign, 79 N.W. 2 d 460, 347 Mich. 
205—^Lowell v. Lowell, 56 N.W.2d 
238, 336 Mich, 410—^Mourer v. Mour- 
er, 30 N.W.2d 382, 319 Mich. 640— 
Pickem v. Pickem, 27 N.W.2d 132, 
317 Mich. 669. 

Minn.—Albertson v. Albertson, 67 N. 
W.2d 463, 243 Minn. 212—Potter v. 
Potter, 27 N.W.2d 784, 224 Minn. 
29. 

Miss.—Thames v. Thames, 100 So. 2 d 
868 —^Fleming v. Fleming, 56 So. 2 d 
36, 213 Miss. 74. 

N.H.—^Ballou V. Ballou, 58 A.2d 311, 
95 N.H. 105. 

N.J.—^Boorstein v. Boorstein, 47 A. 

2d 319, 138 N.J.Bq. 143. 

Or.—Hoffman v. Hoffman, 241 P. 2 d 
872, 194 Or. 352. 

Va.—Prindes v. Prindes, 69 S.B. 2 d 
332, 193 Va. 463. 

Wash.—^Lynch v. Lynch, 229 P.2d 
885, 38 Wash.2d 437—Murray v. 
Murray, 174 P.2d 296, 26 Wash.2d 
370. 
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of relief to both parties75.40 or a denial of relief to 
both parties75.42 on the ground that they were both 
at fault.'^s*'*^ 

To justify a decree on the ground of cruelty caus¬ 
ing mental suffering, it has been held that proof 
of the existence and the cause of such suffering 
must be plain, and its serious effect on present 
health, as well as its menace of real danger to life, 
must be shown with an unusual degree of certain- 
ty,76 although it has been held that, if the treat¬ 
ment complained of is so brutal and inhuman that 
mental suffering naturally results, and if it is 
naturally calculated to impair health or endanger 
life, and the jury so find, their verdict cannot be 
nullified merely because plaintiff does not expressly 
say that such results have actually occurred, or be¬ 
cause defendant denies such treatment.^7 ^ hus¬ 
band suing for a divorce for cruelty, it seems, must 
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present a plainer case of violence or mental suf¬ 
fering injuriously affecting his health than the 
wife;'^S at least his showing must be made as clear¬ 
ly as when such ground is relied on by the wife 
against the husbandJ^ It has been held that mental 
or bodily injury as a result of a denial of sexual 
relations must be evidenced by medical testimony.* 

Whether the evidence is sufficient to establish 
cruelty is to be determined from all of the facts, in¬ 
cluding the judicial inspection of the parties, their 
intelligence, refinement, and delicacy of senti- 
ment.^^-10 Proof of one act of physical cruelty 
ordinarily does not establish other alleged independ¬ 
ent acts of cruelty or a course of conduct constitut¬ 
ing extreme cruelty ;79.15 but evidence cannot be 
held insufficient to support a general finding of 
cruelty where it is sufficient to prove a specific 
charge of cruelty.79-20 Xhe claim of cruelty mak- 


75.40 Ga.—Singleton v. Singleton, 
42 S.E.2d 737, 202 Ga. 269. 

Wash.—^Hathaway v. Hathaway, 160 
P.2d 632, 23 Wash.2d 237—Harding 
v. Harding, 118 P.2d 789, 11 Wash. 
2d 138. 

75.42 D.C.—O’Neal v. O’Neal, D.C., 
80 F.Supp. 538. 

Iowa.—^Hunter v. Hunter, 68 N.W.2d 
62, 246 Iowa 425—Sido v. Sido, 48 
N.W.2d 799, 242 Iowa 950—John- 

V. Johnson, 39 N.W.2d 310, 241 
Iowa 129. 

Ky.—^Dixon v. Dixon, 306 S.W.2d 879 
—Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 55—Grubb v. Grubb, 
220 S.W.2d 1000, 310 Ky. 449— 
Wright v. Wright, 190 S.W.2d 667, 
301 Ky. 178. 

Mich.—Garb v. Garb, 43 N.W.2d 863, 
328 Mich. 305—^Berghage v. Berg- 
hage, 22 N.W.2d 46, 313 Mich. 709. 
N.Y.—Gelardi v. Gelardi, 127 N.T.S. 

2d 802, 205 Misc. 348. 

Ohio.—Palknor v. Falknor, App., 68 
N.E.2d 699. 

Or.—^Hollingworth v. Hollingworth, 
145 P.2d 466, 173 Or. 286. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa.Super. 401. 

R.I.—Comery v. Comery, 68 A.2d 93, 
76 R.I. 191. 

Tenn.—Brewies v. Brewies, 178 S. 

W. 2d 84, 27 Tenn.App. 68. 

Tex.—Ballard v. Ballard, Civ.App., 
258 S.W.2d 356. 

75.44 Or.—Taylor v. Taylor, 273 P. 
2d 225, 202 Or. 63—Motley v. Mot¬ 
ley, 233 P.2d 212, 192 Or. 62. 

76. D.C.—Ogden v. Ogden, 17 App. 
D.C. 104. 

Densmore v. Densmore, 17 D.C. 
644. 

Minn.—^Marks v. Marks, 64 N.W. 661, 
62 Minn. 212. 


Evidence held sufficient 
Ariz.—Dickason v. Dickason, 12 P.2d 
280, 40 Ariz. 377. 

Ga.—Alford v. Alford. 7 S.B.2d 278, 
189 Ga. 630. 

Idaho.—Piatt v. Piatt. 184 P. 470, 
32 Idaho 407. 

Iowa.—^Pennington v. Pennington, 
169 N.W. 327. 184 Iowa 996. 
Minn.—Eller v. Eller, 233 N.W. 823, 
182 Minn. 133. 

Wash.—Spaulding v. Spaulding, 60 
P.2d 1106, 187 Wash. 689—Stolze 
V. Stolze, 193 P. 213, 113 Wash. 
128. 

Evidence held insufficient 

Ariz.—^Dickason v. Dickason, 12 P. 

2d 280, 40 Ariz. 377. 

Cal.—Shaingold v. Shaingold, 216 P. 
603, 191 C. 438. 

Wilson V. Wilson, 13 P.2d 376, 
124 C,A. 655. 

Conn.—^McEvoy v. McEvoy, 122 A. 
100, 99 Conn. 427. 

R.I.—Salvatore v, Salvatore, 200 A. 
438, 61 R.I. 109, motion granted 1 
A.2d 95. 

77. Colo.—Miller v. Miller, 9 P.2d 
616, 90 Colo. 428—^ECarding v. Hard¬ 
ing, 85 P. 423, 36 Colo. 106. 

Inference of mental suffering 

(1) Where acts complained of as 
constituting extreme cruelty as 
grounds for divorce are such as in¬ 
evitably to cause grievous mental 
suffering, trial judge is justified in 
drawing inference of such suffering 
from those acts. 

Cal.—Cairo v. Cairo, 197 P.2d 208, 87 
C.A.2d 568—^Negley v. Negley, 186 
P.2d 151, 82 C.A.2d 355. 

(2) Wife’s habitual nagging, insist¬ 
ence on daily church attendance, and 
refusal to go out with husband were 

1 not of such a nature as to compel in- 
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ference of grievous mental suffering 
of husband as a result thereof, and 
hence did not justify granting hus¬ 
band a divorce in absence of proof 
showing such mental suffering. 

Cal.—^Negley v. Negley, supra. 

78. Puerto Rico.—Corpus Juris q.uot- 
ed in Fernandez v. Casalduc, 29 
Puerto Rico 680, 682. 

Utah.—Cordner v. Cordner, 61 P.2d 
601, 91 Utah 466, rehearing denied 
64 P.2d 828, 91 Utah 474—Hyrup 
V. Hyrup, 245 P. 335, 66 Utah 580 
—Doe V. Doe, 158 P. 781, 48 Utah 
200 . 

19 C.J. p 144 note 57. 

79. R.I.—Salvatore v. Salvatore, 200 
A. 438, 61 R.I. 109, motion grantejl 
1 A.2d 95. 

79.5 Del.—A. v. A., 43 A.2d 251. 3 
Terry 605. 

Contributing cause 
Evidence, including attending phy¬ 
sician’s testimony that, although 
plaintiff had worried greatly over 
husband’s denial of marital inter¬ 
course, she also suffered from 
neuritis and that he could not say 
that nervous breakdown was due 
entirely to husband’s conduct, estab¬ 
lished that such denial of inter¬ 
course was merely a contributing 
cause to plaintiff’s condition and 
hence not ground for divorce predi¬ 
cated on extreme cruelty. 

Del.—A. V. A., supra. 

79.10 Cal.—Hopkins v. Detrick, 217 
P.2d 78, 97 C.A.2d 60, followed in 
217 P.2d 84, 97 C.A.2d 929. 

79.15 N.J.—Steinbrugge v. Stein- 
brugge, 65 A.2d 606, 2 N.J. 77. 

79.20 Cal.—Del Ruth v. Del Ruth. 
171 P.2d 34, 75 C.A.2d 638. 
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ing further living together insupportable is dis¬ 
proved by evidence that the complaining party want¬ 
ed to continue living together.79-25 

A wife seeking divorce on the ground of cruelty 
need not prove that she has faithfully discharged 
her marital duties.® 0 a written statement of plain¬ 
tiff made at the time of leaving defendant absolv¬ 
ing the latter from any charge of misconduct is not 
conclusive but is to be considered along with other 
testimony in the case.®i In weighing the evidence 
the court may consider the failure of defendant to 
explain incriminating circumstances proved against 

him.82 
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§ 141(1). -Desertion in General 

A preponderance of the evidence Is necessary to prov* 
desertion and the evidence must be clear and satisfactory 
OP convincing. These rules have been applied to the seJ 
eral essential elements of a cause of action based on de' 
sertlon. ' 

One suing for divorce on the ground of desertion 
must establish the essential elements of his cause of 
action by sufficient evidence.82-50 That is to say, he 
must establish his case by a preponderance of ’the 
evidence.®® The evidence must be clear and satis- 
factory8®-6 or clear and convincing.®^ The latter 
requirement has been specifically made applicable 
where the desertion charged consists of refusal of 
sexual intercourse.®^-5 A case for divorce on the 


79.25 Pa.—^Patterson v. Patterson, 
Com.Pl., 42 Del.Co. 103. 

Tex.—Hitch V. Hitch, Civ.App., 242 
S.W.2d 210. 

Proof of cohahltatioiL is generally 
proof that treatment of wife by hus¬ 
band is not extreme cruelty. 

N.J.—^McKee v. McKee, 151 A. 620, 
107 N.J.B<i. 1. 

80. Tex.—Allen v. Allen, Civ.App., 
128 S.W. 697. 


81- Ark.—Cole v. Cole, 270 S.W 
693, 168 Ark. 381. 

82. Mich.—^Allen v. Allen, 155 N.W. 
488, 188 Mich. 532. 

Mo.—Adkins v. Adkins, 63 Mo.App 
361. 

82.50 Ky.—^Denehie v. Denehle, 209 
S.W.2d 309, 306 Ky. 787. 

Pa.—Toomey v. Toomey, Com.Pl., 37 
Del.Co. 335—Heinhart v. Heinhart, 
Com.Pl., 36 Del.Co. 277. 

Zrimited or absolute divorce 
Same sort of proof is required to 
establish abandonment for divorce 
from bed and board as is required 
to establish abandonment in action 
for absolute divorce. 

Ala.—Caine v. Caine, 79 So.2d 646, 
262 Ala. 464. 

Pa.—^McMahon v. McMahon, 74 A.2d 
718, 167 Pa.Super. 61. 

83. Ariz.—Ellis v. Ellis, 262 P. 614 
33 Ariz. 123. 

Idaho.—McMickle v. McMickle, 88 P. 
2d 530, 60 Idaho 1. 

Md.—Schwartzman v. Schwartzman, 
102 A.2d 810, 204 Md. 125. 

Mont.—^Putnam v. Putnam, 282 P 
856, 86 Mont. 135. 

Pa.—^Zeallor v. Zeallor, Com.Pl., 35 
Del.Co. 191—^Lozar v. Lozar, Com. 
P1-, 7 Pay.L.J. 1—Weida v. Welda, 
Com.Pl., 21 Leh.Ij.J. 92—^Hromisin 
V. Hromisin, Com.Pl., 43 Luz.Leg. 
Heg. 221. 

83.5 Ky.—Tolliver v. Tolliver, 179 < 
S.W.2d 236, 297 Ky. 93. 

N.J.—Kirk v. Kirk, 120 A.2d 864, 39 i 
N.J.Super. 341. ^ 

Howard v. Howard, 36 A.2d 883, ] 
135 IT<J.Eq. 65- i 


N.T. Thalassinos v. Thalassinos, 77 
N-Y.S.2d 311, affirmed 81 N.T.S.2d 
2 155, 274 App.Div. 807, reargument 

and appeal denied 83 N.T.S.2d 798, 
y 274 App.Div. 902. 

I- —Sfakianakis v. Sfakianakis, 127 

A.2d 746, 183 Pa.Super. 87—^Mum- 
), ma V. Mumma, 82 A.2d 274, 169 
Pa.Super. 221—Ziegenfus v. Zieg- 
enfus. 49 A.2d 276, 159 Pa.Super. 
521 ^Landymore v. Landymore, 43 
A.2d 396, 157 Pa.Super. 651—^Don¬ 
ald V. Donald, 38 A.2d 376, 155 Pa. 
Super. 90—Smith v. Smith, 24 A.2d 
660, 147 Pa.Super. 642—Cobaugh 
V. Cobaugh, 22 A.2d 764, 146 Pa. 

. Super. 621. 

Brower v. Brower, 53 Pa.Dist. 

I & Co. 47, affirmed 43 A.2d 422, 167 
Pa.Super. 426. 

' Stabler v. Stabler, Com.Pl., 34 
Berks Co. 119—Serniak v. Serniak, 
Com,Pl., 57 Lack.Jur. 77—Hromisin 
V. Hromisin, Com.Pl., 43 Luz.Leg. 
Reg. 221—Champ v. Champ, Com. 
PI., 38 Luz.Leg.Reg. 205—Walzer v. 
Walzer, Com.Pl., 60 Monlg.Co. 210 
—^Benech v. Benech, Com.Pl 45 
Sch.Leg.Rec. 176—Eisenhuth v. 
Bisenhuth, Com.Pl., 44 Sch.Leg. 
Rec. 84—^Espey v. Espey, Com.Pl., 
30 Wash.Co. 87—^Latour v. Latour, 
Com.Pl., 27 Wash.Co. 170, affirmed 
56 A.2d 332, 162 Pa.Super. 75, 
Tex.—Villarreal v. Villarreal. Civ. 

App.. 263 S.W.2d 819. 

Va. Owens v. Owens, 90 S.E 2d 776 
197 Va. 681. 

Party whose testimony is vague, i 
iadfiflaite, and imcorroborated is not ' 
entitled to divorce on ground of de- ■ 
sertion. 

I Va.—Allen v. Allen, 51 S.E.2d 207. 188 i 
Va. 717. 

TTawHliugness of Ubelaat to Uve 
with libelee prior to filing of libel 
for divorce on ground of desertion, 3 
thereby interrupting continuity of 
desertion, can be established only by j 
evidence justifying finding of its ex- t 
istence as fact, and not merely by t 
conjecture from fact that libelant i 
had failed to prosecute a previous 1* 
libel on merits. 


7 Mass.—Delgreco v. Delgreco 79 N 
d E.2d 186, 322 Mass. 706. 

^ 84. Ala.—Stone v. Stone, 90 So 794 
^ 206 Ala. 668. ' 

Pa.—Lee v. Lee. 137 A.2d 827. 185 Pa. 
^ Super. 252—Schmidt v. Schmidt 14 
■ A.2d 849, 141 Pa.Super. 156—Dev- 
9 lin V. Devlin, 3 A.2d 196. 134 Pa 
Super. 21—Pranks v. Pranks, 196 

• A. 578, 129 Pa.Super. 487—Werling 

• V. Werling, 194 A. 336, 128 Pa.Su- 
per. 380—Reinhardt v. Reinhardt 

• 169 A. 408, 111 Pa.Super. 191—Stru- 
1 ble V. Struble, 98 PaSuper. 230— 
I Thomas v. Thomas, 96 PaSuper. 

268—McCoy v. McCoy, 74 PaSuper! 
552. 

Stidworthy v. Stidworthy, 29 Del. 
Co. 669—^Rosenthall v. Rosenthall, 
18 Leh.L.J. 360—^Pry v. Pry 6 Sch 
Reg. 194. 

R.I.—Gardella v. Gardella, I 9 A 2d 
307, 66 R.I. 382. 

—Phipps V. Phipps, 188 S.E. 168, 
167 Va. 190—Grim v. Grim 101 
S.E. 140, 126 Va. 245. 

19 C.J. p 144 note 60. 

Sufficiency of evidence to establish 
defense see infra § 144. 

Where plainttff leaves defendant, 
as where a wife severs the conjugal 
relation, and separates from her 
husband, a very strong case of a 
willful and determined effort to 
force her to leave him, or by wrong¬ 
doing, rather than poverty, to make 
life so unbearable that she cannot 
continue to live with him, is neces¬ 
sary to be established to justify a 
divorce. 

^1Q-—Stevenson v. Stevenson 94 So. 
860, 84 Pla. 678. 

84.5 N.J.—Kirk v. Kirk, 120 A.2d 
854, 39 N.J.Super. 341—Streader v. 
Streader, 87 A.2d 338, 18 N.J.Super. 
433. 

ItSoral conviction. 

In cases of this type, relief sought 
should be denied unless entire pic¬ 
ture carries with it a moral convic¬ 
tion that can be sensed from all sur¬ 
rounding circumstances. 

NT.J.—^Pranklin v. Pranklin, 52 A.2d 
841, 140 N.J.Eq. 127. 
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must be proof of the facts and circumstances under 
which it occurred, and all other elements of the 
cause of action and jurisdictional prerequisites.^®*® 
The fact of desertion may be proved by a variety of 
circumstances leading with more or less probability 
to that conclusion;®® in the subjoined notes are 
listed cases in which the evidence was held sufficient 
to show desertion or warrant a divorce on the 
ground of desertion,and also cases in which the 
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ground of desertion is not made out unless there is 
more than a doubtful balance of the evidence,®-**!® 
and any uncertainties in the proof should be resolved 
against complainant.® 4*!5 The fact that the action is 
uncontested should make the court more, rather 
than less, perspicacious in appraising the adequacy 
of the proofs.®**^® 

It is not sufficient to show generally that complain¬ 
ant was abandoned by the other party, but there 


Carefully scrutinized 

Abandonment by one party by re¬ 
fusal to continue marital relations is 
al-ways carefully scrutinized, but if 
facts are clearly established and are 
corroborated, a cause for divorce may 
be made out. 

Md.—Kershaw v. Kershaw, 73 A. 2d 
223, 195 Md. 307. 

OvercomiusT presumption of inter¬ 
course 

In a suit for divorce based on re¬ 
fusal of intercourse where circum¬ 
stances are such as to raise a pre¬ 
sumption of intercourse, as where 
parties occupy same house and bed, 
proof of nonexistence of intercourse 
must be clear and convincing. 

N.J.—^Franklin v. Franklin, 62 A.2d 
841, 140 N.J.Ba. 127. 

S4.10 Pa.—McPhillips v. McPhillips, 
55 A.2d 421, 161 Pa.Super. 420— 
Landymore v. Landymore, 43 A.2d 
396, 157 Pa.Super. 651—^Mooney v. 
Mooney, 40 A.2d 109, 156 Pa.Super. 
274. 

Stabler v. Stabler, Com.Pl., 34 
Berks Co. 119—^Reinhart v. Rein¬ 
hart, Com.Pl., 36 Del.Co. 277. 

84.15 N.J.—Budrick v. Budrick, 71 
A.2d 145, 6 N.J.Super. 247. 

Glenn v. Glenn, 61 A,2d 41, 142 
N.J.Ba. 625. 

Action based on refusal of sexual in¬ 
tercourse 

N.J.—Crowell v. Crowell, 110 A,2d 
57, 33 N.J.Super. 272. 

84.20 N.J.—Kirk v. Kirk, 120 A.2d 
854, 39 N.J.Super. 341. 

Action based on refusal of marital 
relations 

Where there is no defense in action 
for divorce on ground of abandon¬ 
ment based on refusal to continue 
marital relations while parties were 
living in same house, testimony must 
be carefully scrutinized to see if facts 
are clearly proved in order to avoid 
collusion. 

Md.—Jones v. Jones, 46 A.2d 617, 186 
Md. 312. 


N.Y.—Brooks v. Brooks, 120 N.Y.S.2d 
335. 

Pa.—^Landymore v. Landymore, 43 A. 
2d 396, 157 Pa.Super. 651—Jones 
V. Jones, 19 A.2d 480, 144 Pa.Super. 
372—^Price v. Price, 83 Pa.Super. 
446. 

Dean v. Dean, 28 Pa.Dist. 377, 36 
Lanc.L.Rev. Ill, 14 Sch.Leg.Rec. 
393, 32 York Leg.Rec. 150. 

Meehan v. Meehan, Com.Pl., 28 
North.Co. 101. 

Tenn.—Terry v. Terry, 7 Tenn.App. 
573. 

19 C.J. p 144 note 61. 

Mere conclusions 

Testimony to effect that husband 
abandoned wife, that they had not 
cohabited since and that separation 
was husband’s fault, constituted 
mere conclusions and was insuffi¬ 
cient to entitle wife to divorce on 
ground of abandonment. 

Ky.—^Denehie v. Denehie, 209 S.W.2d 
309, 306 Ky. 787. 

85.5 Mo.—^Watson v. Watson, App., 
291 S.W.2d 198. 

Pa.—Wright v. Wright, Com.Pl., 56 
Lack.Jur. 37. 

Evidence held sufficient to show ac¬ 
tion instituted in good faith 
Pa.—^Hochberg v. Hochberg, 70 A.2d 
864, 166 Pa.Super. 306. 

Subsequent cohabitation. 

(1) Evidence has been held suffi¬ 
cient to show that after separation 
parties did not again live together as 
husband and wife or restore marital 
relationship. 

S.C.—^Frazier v. Frazier, 89 S.B.2d 
225, 228 S.C. 149. 

Tex.—Berry v. Berry, Civ.App., 257 
S.W.2d 780. 

(2) Evidence has also been held 
insufficient to show cohabitation fol¬ 
lowing original desertion. 

Pa.—Doemling v. Doemling, 179 A. 
813, 118 Pa.Super, 426. 

86. Ala.—Thomas v. Thomas, 172 So. 

282, 233 Ala. 416. 

19 C.J. p 145 note 62. 


85. Conn.—Casale v. Casale, 86 A.2d 
568, 138 Conn. 490. 

Ill.—Borin v. Borin, 82 N.E.2d 70, 335 
I11.APP. 450. 

Ky.—Cran v. Cran, 33 S.W.2d 11, 236 
Ky. 311. 

Mich.—^Reuter v. Reuter, 61 N.W.2d 
42, 838 Mich. 46. 


87. Ala.—^Webb v. Webb, 70 So.2d 
639, 260 Ala. 426—Williams v. Wil¬ 
liams, 69 So.2d 272, 260 Ala. 29— 
Wilson V. Wilson, 57 So.2d 519, 257 
Ala. 135—Powell v. Powell, 62 So.2d 
162, 255 Ala. 461—Gee v. Gee, 39 So. 
2d 406, 252 Ala. 103—Campbell v. 
Campbell, 19 So.2d 354, 246 Ala. 
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107, 155 A.L.R. 130—Johnston v. 
Johnston, 158 So. 528, 229 Ala. 592 
—Phillips V. Phillips, 101 So. ISl, 
211 Ala. 558. 

Alaska.—^Ellis v. Ellis, S Alaska 378. 

Ariz.—^Kartchner v. Kartchner, 63 P. 
2d 192, 48 Ariz. 498. 

Ark.—^Myers v. Myers, 294 S.W.2d 
67, 226 Ark. 632—^Aucoin v. Aucoin, 
200 S.W.2d 316, 211 Ark. 205—Smith 
v. Smith, 59 S.W.2d 1044, 187 Ark. 
353—Zeddy v. Zeddy, 21 S.W.2d 
157, 180 Ark. 235—Kight v. Kight, 
20 S.W.2d 194, 179 Ark. 1199—Mc¬ 
Kay V. McKay, 290 S.W. 951, 172 
Ark. 918—^Davie v. Davie, 284 S.W. 
780, 171 Ark. 1187—Shue v. Shue, 
258 S.W. 128, 162 Ark. 216—O’Bry¬ 
an V. O’Bryan, 252 S.W. 577, 158 
Ark. 643. 

Cal.—^Buggies v. Ruggles, 275 P.2d 
42, 43 C.2d 547. 

Ottinger v. Ottinger, 296 P.2d 
347, 141 C.A.2d 220—Price v. Price, 
249 P.2d 841, 114 C.A.2d 176—Perry 
V. Perry, 209 P.2d 847, 93 C.A.2d 
720—^Van Ness v. Van Ness, 89 P.2d 
166, 32 C.A.2d 66—^Brown v. Brown, 
11 P.2d 34, 123 C.A. 283—Leving- 
ston V. Levingston, 279 P. 1013, 100 
C.A. 312—^Danielson v. Danielson, 
279 P. 1052, 100 C.A. 168—Stacy- 
Judd V. Stacy-Judd, 269 P. 561, 93 
C.A. 465—^Rutledge v. Rutledge, 262 
P. 813, 87 C.A. 787—Goucher v. 
Goucher, 255 P. 892, 82 C.A. 449— 
Meyer v. Meyer, 255 P. 767, 82 C. 
A. 313—Sherman v. Sherman, 253 
P. 945, 81 C.A. 406—Grant v. Grant, 
228 P. 412, 68 C.A. 23—De Ville v. 
De Ville, 189 P. 297, 46 C.A. 441. 

Del.—Reppert v. Reppert, Super., 13 
A.2d 705, 1 Terry 492. 

D.C.—Miller v. Miller, 114 F.2d 596, 
72 App.D.C. 348. 

Fla.—^Lear v. Lear, 95 So.2d 519— 
Betts V. Betts, 63 So.2d 302—Miller 
V. Miller, 60 So.2d 926—Gordon v. 
Gordon, 59 So.2d 40, certiorari de¬ 
nied 73 S.Ct. 165, 344 U.S. 878, 97 L. 
Ed. 680—Johnston v. Johnston, 48 
So.2d 926—Ogden v. Ogden, 33 So. 
2d 870, 159 Fla. 604—^Pittman v. 
Pittman, 14 So.2d 671, 153 Fla. 434 
—Sultan V. Sultan, 7 So.2d 108, 150 
Fla. 266—^Rawlins v. Rawlins, 198 
So. 580, 144 Fla. 752—Ginsburg v. 
Ginsburg, 198 So. 92, 144 Fla. 456— 
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S.W.2d 727, 280 Ky. 474—Evans v. 
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291 S.W. 1058, 218 Ky. 613—Smith 
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896, 215 Md. 569—Ganley v. Ganley, 
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Graml, 238 N.W. 683, 184 Minn. 
324—Failes v. Failes, 207 N.W. 200 , 
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P.2d 619, 56 Nev. 442. 
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666 , IS N.J.Super. 436. 

Skyrm v. Skyrm, 45 A.2d 672, 
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Mackiewicz v. Mackiewicz, 156 A 
665, 109 N.XEq. 223—Harrison v. 
Harrison. 151 A 610, 107 N.J.Eq. 
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Graves, 70 S.B.2d 339, 193 Va. 659 
—^Bennett v. Bennett, 47 S.E.2d 
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172 Va. 219—Byerly v. Byerly, 140 
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Dinsmore, 104 S.E. 785, 128 Va 
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19 C.J. p 145 note 62 [a]. 

Divorce a mensa et thoro 

(1) Generally. 

Md.—Bisel v. Bisel, 99 A.2d 722, 203 
Md. 109—Rosenthal v. Rosenthal, 
96 A.2d 500, 202 Md. 375—Sullivan 
V. Sullivan. 87 A.2d 604. 199 Md. 
594—^Benton v. Benton, 79 A.2d 
146, 197 Md. 373—Relcher v. Rei- 
cher, 77 A.2d 7, 196 Md. 494— 
Hornstein v. Hornstein, 75 A. 2d 
103, 195 Md. 627—Smith v. Smith, 
63 A.2d 628, 192 Md. Ill—Vogts v. 
Vogts, 55 A.2d 711, 189 Md. 312. 
N.J.—Boorstein v. Boorstein, 47 A. 

2d 319, 138 N.J.Eq. 143. 

N.T.—Aghnides v. Aghnides, 127 N, 
E.2d 323, 308 N.T. 530—Holmer v. 
Holmer, 171 N.E. 756, 253 N.T. 498 
—Bohmert v. Bohmert, 150 N.E. 
511, 241 N.T. 446. 

Traylor v. Traylor, 159 N.T.S.2d 
818, 3 A.D.2d 727—^Krugman v. 
Krugman, 145 N.T.S.2d 35, 286 

App.Div. 1029—Samios v. Samios, 
139 N.T.S.2d 454, 285 App.Div. 

1020—^Bruce v. Bruce, 89 N.Y.S.2d 
94, 275 App.Div. 808—Sadagursky 
V. Sadagursky, 62 N.T.S.2d 468, 
270 App.Div. 1022—O’Leary v. 
O’Leary, 8 N.T.S.2d 898, 256 App. 
Div. 130—^Markowitz v. Marko¬ 
witz, 3 N.T.S.2d 67, 264 App.Div. 
586—Barbieri v. Barbieri, 292 N. 

T. S. 805, 249 App.Div. 854. 

Engler v. Engler, 159 N.T-S.2d 

635—^Lorifice v. Lorifice, 148 N.T. 
S.2d 578—Gluckstern v. Gluck- 
stem, 148 N.T.S.2d 391, modified 
on other grounds 153 N.T.S.2d 184, 
2 A.D.2d 744, appeal denied 153 
N.T.S.2d 774. 2 A.D.2d 817, appeal 
dismissed 139 N.E.2d 423, 2 N.T. 
2d 780, 158 N.T.S.2d 324—Cohen 
V. Cohen. 141 N.Y.S.2d 97—Petty 
V. Petty, 83 N.Y.S.2d 175—Carulla 
V. Carulla, 20 N.T.S.2d 453. 

Pa.—^McMahon v. McMahon, 74 A.2d 
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1 720—Bowman v. Bowman, 22 S.E. 
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evidence was held insnflicient to show desertion or | warrant a divorce on the ground of desertion,88 


2d 29, 180 Va. 200—Hendry v. 
Hendry, 1 S.E.2d 340, 172 Va. 368. 
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Va.—^Miller v. Miller, 85 S.E.2d 221, 
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273—Heyman v. Heyman, 63 A.2d 
638, 1 N.J.Super. 183. 

Weckstein v. Weckstein, 40 A. 
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V. McCabe, 19 A.2d 687, 129 N.J. 
Eq. 431. 

88. Ala.—Caine v. Caine, 79 So.2d 
646, 262 Ala. 454—Arnold v. Arnold, 

18 So.2d 730, 246 Ala. 86. 

Ariz.—Clark v. Clark, 225 P.2d 486, 
71 Ariz. 194. 

Ark.—^Dobson v. Dobson, 89 S.W.2d 
932, 192 Ark. 1177—Green v. Green, 
271 S.W. 949, 168 Ark. 1167. 

Cal.—^Wolford v. Wolford, 13 P.2d 
665. 216 C. 117. 

Portis V. Portis, 264 P.2d 102, 
122 C.A.2d 36—^Fallon v. Fallon, 189 
P.2d 766, 83 C.A.2d 798—Alves v. 
Alves, 14 P.2d 678, 126 C.A. 260— 
Hunsberger v. Hunsberger, 277 P. 
1092, 99 C.A. 130—Sweet v. Sweet, 
222 P. 634, 64 C.A. 786—Whiting] 

V. Whiting, 216 P. 91, 62 C.A. 163 

—^Lemberger v. Lemberger, 203 P. 
786, 55 C.A. 231—Wright v. 

Wright, 199 P. 44, 52 C.A. 548— 
Bibb V. Bibb, 179 P. 214, 39 C.A. 
406. 

Del.—^Doran v. Doran, 117 A. 24, 1 

W. W.Harr. 568. 

Fla.—^Morgan v. Morgan, 40 So.2d 778 
—Godwin v. Godwin, 190 So. 603, 
139 Fla. 309—Pillard v. Pillard, 
173 So. 838, 127 Fla. 682—Jameson 
V. Jameson, 163 So. 468, 121 Fla. 
140—^Neary v. Neary, 137 So. 236, 
103 Fla. 299—Shippey v. Shippey, 
122 So. 272, 97 Fla. 881—Stevenson 
V. Stevenson, 94 So. 860, 84 Fla. 
678. 

Idaho.—^McMickle v. McMickle, 88 P. 
2d 630. 60 Idaho 1. 

111.—^Hoffman v. Hoffman, 161 N.E. 
723, 330 Ill. 413. 

Alexander v. Alexander, 143 N. 
B.2d 65, 14 Ill.App.2d 110—Tarvid 
V. Tarvid, 134 N.B.2d 626, 10 Ill. 
App.2d 163—^Bramson v. Bramson, 

124 N.E.2d 33, 4 Ill.App.2d 249_ 

Borin V. Borin, 82 N.E.2d 70, 335 
lll.App. 460—Mischler v* Mischler, 


77 N.E.2d 209, 333 lll.App. 214— 
Maynes v. Maynes, 76 N.B.2d 825, 
333 Ill.App. 222—Stroik v. Stroik, 
70 N.B.2d 91, 329 Ill.App. 647— 
Matteis v. Matteis, 66 N.E.2d 323, 
328 Ill.App. 689—Graffe v. Graffe, 
46 N.E.2d 173, 317 Ill.App. 379— 
Larimore v. Larimore, 20 N.E.2d 
902, 299 Ill.App. 647—^Frankel v. 
Frankel, 13 NE.2d 501, 294 IlLApp. 
602—Page v. Page, 5 N.E.2d 107, 
287 IILApp. 624—McGuire v. Mc¬ 
Guire, 232 I11.APP. 447. 

Iowa.—^Blew v. Blew, 282 N.W. 361, 
226 Iowa 832—Carr v. Carr, 237 N. 
W. 492, 212 Iowa 1130—Love v. 
Love, 171 N.W. 257, 186 Iowa 930. 
Kan.—^Zeller v. Zeiler, 146 P.2d 649, 
158 Kan. 200. 

Ky-—^Hicks V. Hicks, 282 S.W.2d 843 
—^Denehie v. Denehie, 209 S.W.2d 
309, 306 Ky. 787—Johnson v. 

Johnson, 204 S.W.2d 592, 306 Ky. 
430—Hill V. Hill. 185 S.W.2d 245, 
299 Ky. 351—Land v. Land, 132 S. 
W.2d 742, 280 Ky. 122—Hayes v. 
Hayes, 121 S.W.2d 698, 276 Ky. 
273—Cran v. Cran, 33 S.W'‘.2d 11, 
236 Ky. 311—Snook v. Snook, 28 S. 
W.2d 1, 234 Ky. 314—^Riley v. Riley, 
25 S.W.2d 69. 233 Ky. 134—Cecil 
V. Cecil. 216 S.W. 437, 185 Ky. 579. 
Md.—Walker v. Walker, 121 A.2d 196, 
209 Md. 428—Blair v. Blair, 85 
A.2d 442, 199 Md. 9—Smith v. 
Smith, 84 A.2d 890, 198 Md. 630— 
Thomas v. Thomas, 78 A.2d 225, 
197 Md. 16—Smith v. Smith, 76 A. 
2d 160, 196 Md. 219—^Kershaw v. 
Kershaw, 73 A.2d 223, 195 Md. 
307—Wyahllyeth v. Wyahllyeth, 32 
A.2d 380, 182 Md. 663—Diamond v. 
Diamond, 32 A.2d 376, 182 Md. 
103—Boyd v. Boyd, 11 A.2d 46li 
177 Md. 687—Shpritz v. Shpritz, 200 
A. 363, 174 Md. 695—Serio v. Serio, 
185 A. 648, 170 Md. 542—Waltrick 
V. Waltrick, 182 A. 339, 169 Md. 
706—^Kline v. Kline, 182 A. 329, 169 
Md. 708—Chabeaux v. Chabeaux, 
165 A. 301, 164 Md. 370—Crumlick 
V. Crumlick. 165 A. 189, 164 Md. 
381—^Tarr v. Tarr, 164 A. 543, 164 
Md. 206—Beach v. Beach, 152 A. 
366, 169 Md. 647—Wise v. Wise, 
152 A. 230, 169 Md. 596—Sheehan 

V. Sheehan, 146 A. 180, 156 Md. 656 
—Irr V. Irr, 133 A. 56, 150 Md. 
313—Owings v. Owings, 128 A. 748, 
148 Md. 124—^Rodgers v. Rodgers, 
121 A. 249, 142 Md. 649—Ruckle v. 
Ruckle, 118 A. 472, 141 Md. 207— 
Young V. Young, 110 A. 207, 136 
Md. 84. 

Mass.—^Murray v. Murray, 46 N.E.2d 
933, 313 Mass. 8—^Amato v. Amato, 
138 N.B. 542, 244 Mass. 349. 

Mich.—Marksity v. Marksity, 232 N. 

W. 181, 261 Mich. 412—Jackman 
V. Jackman, 213 N.W. 691, 238 
Mich. 491—^Berneske v. Berneske, 
210 N.W. 294, 236 Mich. 897—Train 
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V. Train, 206 N.W. 358. 233 Mich. 
315—Rice v. Rice, 204 N.W 758 
231 Mich. 614. 

Minn.—^Lewis v. Lewis, 289 N.W. 60, 
206 Minn. 601—^Dayton v. Dayton' 
177 N.W. 931, 146 Minn. 48. 

Mo.—^Dallas v. Dallas, App., 233 S. 

W. 2d 738—Thompson v. Thompson 
App., 84 S.W.2d 990—Short v. Short’ 
App., 2 S.W.2d 137. 

Mont—^Herrin v. Herrin, 63 P.2d 137 
103 Mont. 469—^Putnam v. Putnam’ 
282 P. 865, 86 Mont 135. 

Neb.—Kuta v. Kuta, 47 N.W.2d 668, 
164 Neb. 263—Ellis v. Ellis, 214 N 
W. 300, 115 Neb. 685. 

Nev.—^Herzog v. Herzog, 249 P 2d 
633, 69 Nev. 286. 

N.J.—Pope V. Pope, 130 A.2d 877, 44 
N.J.Super. 483. 

Sideris v. Sideris, 54 A.2d 927 
140 N.J.Eq. 411—Stefcik v. Stefcik’ 
39 A.2d 385, 135 N.J.Eq. 477-1 

Howard v. Howard, 36 A.2d 883, 135 
N.J.Eq. 55—Costabile v. Costabile, 
25 A.2d 888, 131 N.J.Eq. 458— 

Hight V. Hight, 17 A.2d 802, 129 
N.J.Eq. 16—Geroe v. Geroe, 12 A.2d 
675, 127 N.J.Eq. 256—^Biancoli v. 
Biancoli, 10 A.2d 727, 126 N.J.Eq. 
627—^Howes v. Howes, 4 A.2d 282, 
125 N.J.Eq. 272—Carstarphen v. 
Carstarphen, 191 A. 780, 121 N.J. 
Eq. 575—^Pierson v. Pierson, 181 
A. 25, 119 N.J.Bq. 19—Fehmel v. 
Fehmel, 178 A. 730, 118 N.J.Bq. 
294—Gilson v. Gilson, 166 A. Ill, 
113 N.J.Eq. 32—Shockey v. Shockey! 
164 A. 459, 112 N.J.Eq. 370—Pica 
V. Pica, 150 A. 418, 106 N.J.Eq. 233 
—Goldberg v. Goldberg, 137 A 
438, 101 N.J.Bq. 284—Cowan v. 
Cowan, 127 A. 42, 97 N.J.Eq. 163, 
affirmed 131 A. 922, 99 N.J.Eq. 448 
—McLain V, McLain, 116 A. 701, 
91 N.J.Bq. 630—^Burlingham v. Bur- 
lingham, 116 A. 494, 93 N.J.Eq. 
462—^Dowling v. Dowling, 110 A. 
39, 91 N.J.Bq. 464. 

Schneider v. Schneider, 62 A.2d 
564, 25 N.J.Misc. 180—Grafner v. 
Grafner, 129 A. 190, 3 NJ.Misc. 
629—^Kodytek v. Kodytek, 128 A. 
868, 3 N.J.Misc. 481—Lucca v. Luc¬ 
ca, 128 A, 236, 3 N.J.Misc. 287— 
Bakley v. Bakley, Ch., Ill a. 307— 
Matthews v. Matthews, Ch., 107 
A. 480, affirmed 108 A. 926, 91 N.J. 
Eq. 426—Garvan v. Garvan, Ch., 
106 A. 365. 

N'.Y.—^Zielinski v. Zielinski, 174 N.Y. 
S.2d 37, 6 A.D.2d 756—^Morris v. 
Morris, 20 N.Y.S.2d 782, 260 App. 
Div. 6—Solomon v. Solomon, 10 N. 
Y.S.2d 251, 256 App.Div. 959, af¬ 
firmed 24 N.B.2d 985, 282 N.Y. 665 
—Reider v. Reider, 239 N.Y.S. 608, 
228 App.Div. 334—^Fleischer v. 
Fleischer, 229 N.Y.S. 77, 224 App. 
Div. 46—^Belden v. Belden, 202 N. 
Y.S. 543, 207 App.Div. 546, affirmed 
150 N.B. 576, 241 N.Y. 612. 
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as well as cases in which the evidence was held 1 sufficient to show that defendant was not guilty of 


Brandt v. Brandt, 259 N.T.S. 100, 
144 Misc. 318, affirmed 262 N.Y.S. 
973, 238 App.Div. 831—^Maloney v. 
Maloney, 229 N.Y.S. 67, 131 Misc. 
830. 

N.D.—Tank v. Tank, 283 N.W. 787, 
69 N.D. 39. 

Okl.—^Allred v. Allred, 267 P. 842, 
131 Okl. 55. 

Or.—Andrews v. Andrews, 94 P.2d 
300, 162 Or. 614. 

Pa.—^Dash v. Dash, 53 A.2d 89, 357 
Pa. 125. 

McNally v. McNally, 108 A.2d 
839, 176 Pa.Super. 494—^Holt v. 

Holt, 87 A.2d 790, 170 Pa.Super. 
547—^Mumma v. Mumma, 82 A.2d 
274, 169 Pa.Super. 221—^Rugh v. 
Rugh, 67 A.2d 816, 165 Pa.Super. 
238—Glass v. Glass, 63 A.2d 696, 
164 Pa.Super. 118—^Matuszek v. 
Matuszek, 52 A.2d 381, 160 Pa. 
Super. 526—Ziegenfus v. Ziegenfus, 
49 A.2d 275, 159 Pa.Super. 521— 
Bozarth v. Bozarth, 49 A.2d 198, 
159 Pa.Super. 509—^Missimer v. 
Missimer, 46 A.2d 330. 159 Pa. 
Super. 120—Brower v. Brower, 43 
A.2d 422, 157 Pa.Super. 426—Lan- 
dymore v. Landymore, 43 A.2d 396, 
157 Pa.Super. 651—Wise v. Wise, 
43 A.2d 368, 157 Pa.Super. 599— 
Davis V. Davis, 40 A.2d 144, 156 
Pa.Super. 342—Luhic v. Lubic, 38 
A.2d 513, 155 Pa.Super. 251—Don¬ 
ald V. Donald, 38 A.2d 376, 155 
- Pa.Super. 90—McDevitt v. McDev- 
itt, 25 A.2d 853, 143 Pa.Super. 522 
—^Klaus V. Klaus, 24 A.2d 33, 147 
Pa.Super. 189—Cobaugh v. Cobaugh, 
22 A.2d 764, 146 Pa.Super. 521— 
Detz V. Detz, 21 A.2d 424, 145 Pa. 
Super. 135—Jones v. Jones, 19 A.2d 
480. 144 Pa.Super, 372—^Esenwein 
V. Esenwein, 15 A.2d 735. 141 Pa. 
Super. 604—^D’Alfonso v. D’Alfonso, 
10 A.2d 808, 138 Pa.Super. 378— 
Garbett v. Garbett, 7 A.2d 368, 136 
Pa.Super. 333—^Murfit v, Murfit, 3 
A.2d 1020, 134 Pa.Super. 327— 

Michell V. Michell, 3 A.2d 955, 134 
Pa.Super. 230—Starr v. Starr, 3 A. 
2d 939, 134 Pa.Super. 497—^Devlin 
V. Devlin, 3 A.2d 196, 134 Pa.Super. 
21—^Hare v. Hare, 2 A.2d 507, 133 
Pa.Super. 134—Richardson v. Rich¬ 
ardson, 194 A. 572, 128 Pa.Super. 
691—^Kurtz V. Kurtz, 189 A. 569, 
124 Pa.Super. 688—^Druck v. Druck, 
178 A. 623, 118 Pa.Super. 1—Rood 
V. Rood, 178 A. 173, 117 Pa.Super. 
291—^Trussell v. Trussell, 177 A. 
216, 116 Pa.Super. 692—^Barnes v. 
Barnes, 176 A. 523, 116 Pa.Super. 
92—Good V. Good, 173 A. 430, 113 
Pa.Super. 692—^Noden v. Noden, 170 
A. 465, 111 Pa.Super. 613—^Lough- 
ney v. Loughney, 169 A. 460, 111 
Pa.Super. 214—^Hort v. Hort, 169 
A. 401, 111 Pa.Super. 119—Shore v. 
Shore, 164 A. 110, 107 Pa.Super. 
566—^Hess v. Hess, 161 A. 743, 105 


Pa.Super. 596—^Kearns v. Kearns, [ 
98 Pa.Super. 507—Struble v. Stru- 
ble, 98 Pa.Super. 230—McGowan v. 
McGowan, 98 Pa.Super. 194—Pat¬ 
ton V. Patton, 97 Pa.Super. 562— 
Sarver v. Sarver, 96 Pa.Super. 285 
—^Deitrick v. Deitrick, 95 Pa.Super. 
542—^Kern v. Kern, 93 Pa.Super. 
500—Cahill v. Cahill, 91 Pa.Super. 
147—Lambright v. Lambright, 88 
Pa.Super. 296—^Evan v. Evan, 87 
Pa.Super. 581—Humphreys v. Hum¬ 
phreys, 85 Pa.Super. 488—^Bothwell 
V. Bothwell, 83 Pa.Super. 345—Betz- 
ko V. Betzko, 81 Pa.Super. 231— 
Saville v. Saville, 76 Pa.Super. 458 
—^Isenberg v. Isenberg, 75 Pa.Super. 
651—^Hartner v. Hartner, 75 Pa. 
Super. 342—^Lake v. Lake, 70 Pa. 
Super. 220. 

Jasinski v. Jasinski, 62 Pa.Dist. 
& Co. 476, 28 Wash.Co. 29—Reno v. 
Reno, 47 Pa.Dlst. & Co. 551, 36 
Luz.Leg.Reg. 313—^Strang v. Strang. 
11 Pa.Dist. & Co. 300—^Brous v. 
Brous, 5 Pa.Dist. & Co. 303—Lynch 
V. Lynch, 3 Pa.Dist. & Co. 810. 

Preininger v. Preininger, Com. 
PI., 14 Beaver 205—^Harmony v. 
Harmony, Com.Pl., 36 Berks Co. 
27. affirmed 40 A.2d 130, 156 Pa. 
Super. 248—Styer v. Styer, Com. 
PL, 31 DeLCo. 393—Wright v. 
Wright, Com.Pl., 56 Lack.Jur. 37— 
Dlkant v. Dikant, Com.Pl., 52 
Lack.Jur. 63—^Ritter v. Ritter, Com. 
PL, 20 Leh.L.J. 22—LeGates v. Le- 
Gates, 18 Leh.L.J. 229—Ahlbrandt 
V. Ahlbrandt, Com.Pl., 39 Luz.Leg. 
Reg. 188—^Postich v. Postich, Com. 
PL, 36 Luz,Leg.Reg. 169—Myers v. 
Myers, Com.PL, 34 Luz.Leg.Reg. 
277—Walzer v. Walzer, Com.PL, 60 
Montg.Co. 210—Bixler v. Bixler, 13 
Northumb.Leg.J. 279—^Hoffman v. 
Hoffman, 86 Pittsb.Leg.J. 351— 
Greenan v. Greenan, 85 Pittsb.Leg. 
J. 862—^Espey v. Espey, Com.PL, 30 
Wash.Co. 87—^Roberts v. Roberts, 
Com.Pl., 27 Wash.Co. 137—^Monaco 
V. Monaco, Com.PL, 29 West.L.J. 
175. 

R. I.—^Marcello v. Marcello, 194 A. 
739, 59 R.I. 232. 

S. C.—^Harvey v. Harvey, 96 S.E.2d 
469, 230 S.C. 457. 

S.D.—^Dovolos V. Dovolos, 216 N.W. 
857, 52 S.D. 89. 

Tenn.—^Brewies v. Brewies, 178 S.W. 
2d 84, 27 Tenn.App. 68—^Watson v. 
Watson, 149 S.W.2d 953, 25 Tenn. 
App. 28. 

Tex.—^Miller v. Miller, Civ.App., 306 
S.W.2d 175—Villarreal v. Villarreal, 
Civ.App., 263 S.W.2d 819—Kimler 
V. Kimler, Civ.App., 118 S.W.2d 912 
—^Bain v. Bain, Civ.App., 252 S.W. 
252. 

Utah.—Speak v. Speak, 19 P.2d 386, 
81 Utah 423. I 

Vt.—^Beamish v. Beamish, 178 A. 
745, 107 Vt 263. 
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Va.—De Mott v. De Mott 92 S.B.2d 
342, 198 Va. 22—Raiford v. Raiford, 
68 S.E.2d 888. 193 Va. 221—Davis v. 
Davis, 45 S.E.2d 918, 187 Va. 63— 
Coxe v. Coxe, 30 S.B.2d 572, 182 Va. 
754—^Rogers v. Rogers, 196 S.E. 586, 
170 Va. 417—Toler v. Toler, 191 
S.E. 638, 168 Va. 302—Corson v. 
Corson, 169 S.E. 567, 160 Va. 552. 
Wash.—Newton v. Newton, 209 P. 

1075, 122 Wash. 105. 

W.Va.—Shirley v. Shirley. 185 S.E. 

849, 117 W.Va. 434. 

19 C.J. p 145 note 62 [b]. 

Adznission of party 
Ariz.—Corpus Juris cited in Lundy 
V. Lundy, 202 P. 809, 811, 23 Ariz. 

213. 

Conn.—Casale v. Casale, 86 A.2d 568, 
138 Conn. 490. 

19 C.J. p 145 note 62 [c]. 

Admission of unwillingness to return 

Respondent's admission in divorce 
action in which libellant charged de¬ 
sertion that respondent was not will¬ 
ing to return to libellant in light of 
libellant's past conduct and humilia¬ 
tion respondent had been put to, 
even though libellant were to offer to 
establish a home consistent with 
station in life to which respondent 
and libellant and children were ac¬ 
customed and which would meet with 
respondent’s favor, was not evidence 
of either a present or prior desertion 
by respondent. 

Pa.—Wise V. Wise, 43 A.2d 368, 157 
Pa.Super. 599. 

Divorce a meusa et thoro 
Md.—Schofer v. Schofer, 62 A.2d 565, 
191 Md. 549—Lissy v. Lissy, 23 
A.2d 39, 180 Md. 689. 

N.Y.—Hersh v. Hersh, 171 N.Y.S.2d 
450, 5 A.D.2d 874—Samios v. Sami- 
os, 139 N.Y.S.2d 454, 285 App.Div. 
1020—Wirth v. Wirth, 122 N.Y.S.2d 

214, 282 App.Div. 725, motion with¬ 
drawn 117 N.E.2d 907, 306 N.Y. 724. 
affirmed 120 N.E.2d 226, 306 N.Y, 
963—^Rodgers v. Rodgers, 107 N.Y. 
S.2d 927, 279 App.Div. 640, reargu¬ 
ment denied 110 N.Y.S.2d 279, 279 
App.Div. 790, appeal denied 112 N. 
Y.S.2d 490, appeal dismissed 107 
N.E.2d 83, 304 N.Y. 591-Rosenfleld 
V. Rosenfleld, 84 N.Y.S.2d 389, 274 
App.Div. 451, affirmed 87 N.E.2d 
677, 299 N.Y. 770—Schechter v. 
Schechter, 44 N.Y.S. 2d 864, 267 
App.Div. 138, affirmed 56 N.E.2d 
262, 293 N.Y. 670. 

Porupski V. Porupski, 141 N.Y.S. 
2d 179—Avrutis v. Avrutis, 140 N. 
y.S.2d 365—Brooks v. Brooks, 120 
N.Y.S.2d 335—Peix v. Peix, 100 N. 
Y.S.2d 627—Crutchfleld v. Crutch¬ 
field, 75 N.Y.S.2d 339—Tempia v. 
Tempia, 72 N.Y.S.2d 730—^Irwin v. 
Irwin, 69 N.Y.S.2d 780. 

Pa.—^Knaus v. Knaus, 95 A.2d 358r 
173 Pa.Super. IIL 
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desertion,*8.1 or to warrant a dismissal of the ac¬ 
tion or a denial of divorce on the ground of deser¬ 
tion.* *-2 

Record of prior support proceedings. The record 
of prior support proceedings is not conclusive evi¬ 
dence as to any of the issues involved in a suit for 
divorce brought on the ground of desertion,**•* but 
is entitled to weight.**-^ 


27A C.J.S. 

§ 141(2).-Constructive Desertion 

In a number of cases the evidence has been held 
sufficient to establish a constructive desertion or to en¬ 
title the complainant to a divorce on the ground of con- 
structive desertion, or sufficient or insufficient to show 
that the complainant was justified in leaving or remain- 
Ing away from the defendant charged with desertion. 

In the subjoined notes will be found cases in 
which the evidence has been held sufficient**-!* 


R.I.-“Lacombe v. Lacombe, 79 A. 2 d 
760. 78 R.1.118. 

ATsaudoniiieiit oonsistlai^ of refusal 
of marital relations 

(1) Generally. 

Md.—Jones v. Jones, 46 A. 2 d 617, 186 
Md. 312. 

N.J.—Crowell v. Crowell, 110 A.2d 57 , 
33 N.J.Super. 272. 

Tucker v. Tucker, 61 A.2d 303, 
142 N.J.Eq. 687—^Franklin v. Frank¬ 
lin. 52 A.2d 841, 140 N.J.Eq. 127— 
Hunger v. Hunger, 21 A2d 784, 
130 N.J.Eq. 279. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 
863, 129 W.Va. 344 . 

( 2 ) Refusal to have intercourse 
without contraceptives. 

N.J.—Kirk V. Kirk, 120 A2d 854, 39 
N.J.Super. 341—^Flnk v. Fink, 105 
A2d 451, 30 N.J.Super. 531. 

(3) Evidence held insufficient to 
show admission by defendant as to 
fact of refusal of marital relations. 
Md.—‘Zink v. Zink, 137 A.2d 139, 216 

Md. 197. 

S^oniskuia statnte relating to proof 
of abandomnent is not applicable, 
where separation is demanded in 
reconvention, and proof of abandon¬ 
ment by reiterated notices is dis¬ 
pensed with only where defendant 
in suit for separation has filed an¬ 
swer to main demand for separation. 
La.—^Bullock v. Bullock, 141 So. 852, 
174 La. 839—Spiller v. Spiller, 129 
So. 212, 170 La. 813. 

88.1 Cal,—^Hutton v. Hutton, 241 P. 

2d 53, 109 C.A.2d 667. 

Ky.—Logan v. Logan, 226 S.W. 2 d 3 , 
312 Ky. 48. 

H.J.—^Boorstein v. Boorstein, 47 A.2d 
319. 138 N.J.Eq. 143. 

Pa.—Tatem v. Tatem, 64 A.2d 614, 
164 Pa.Super. 307. 

'V'a.—Arrington v. Arrington, 82 S.E. 
2d 548,196 Va. 86 . 

Wis.—Delware v. Delware, 49 N.W. 

2d 403, 259 Wis. 499. 

Divorce a mensa et thoro 
Md.—Sause v. Sause, 63 A.2d 632, 192 
Md. 88 . 

N.Y.—Lavldoff v. Davidoff, 134 N.T.S. 
2 d 201, 284 App.Div. 872. 

8&2 Ala.—Vaughan v. Vaughan, 100 
So.2d 5—Walling v. Walling, 45 So. 
2d 6 , 253 Ala. 337—^Nall v. Nail, 18 
So.2d 141, 246 Ala. 643—Kelley v. 
Kelley, 14 So. 2 d 371, 244 Ala. 46d. 
Conn.—Casale v, Casale, 86 A2d 568, 
138 Conn. 490. 


D. C.—^Hogan v. Hogan, C.A, 250 P.2d 
412. 

Fla.—Borodowsky v, Borodowsky, 78 
So.2d 868—Stewart v. Stewart, 24 
So.2d 529, 156 Fla. 815. 

Ill.—Church V. Church, 58 N.E.2d 
739, 324 IlLApp. 557. 

Ky.—Corrigan v. Corrigan, 205 S.W. 
2d 495, 305 Ky. 695—Osborne v. 
Osborne, 190 S.W.2d 868, 301 Ky. 
64—^Tolliver v. Tolliver, 179 S.W. 
2d 235, 297 Ky. 93. 

Md.—^Bennett v. Bennett, 79 A.2d 613, 
197 Md. 408, 29 AL.R.2d 467—Eber- 
wein V. Eberweln, 65 A.2d 792, 193 
Md. 95. 

Mass.—Allan v. Allan, 96 N.B.2d 234, 
321 Mass. 791. 

Mich.—^Vance v. Vance, 2 N.W.2d 607, 
300 Mich. 670. 

Minn.—Potter v. Potter, 27 N.W.2d 
784, 224 Minn. 29. 

Miss.—^Livelar v. Livelar, 6 So.2d 916. 
Mo.—Fox V. Pox, App., 168 S.W.2d 
981—^Dawson v. Dawson, 145 S.W. 
2d 436, 235 Mo.App. 736. 

N.J.—Canova v. Canova, 108 A.2d 287, 
32 N.J.Super. 284. 

Henderson v. Henderson, 35 A. 2d 
686, 134 N.J.Eq. 363. 

Pa.—Kloby v. Kloby, 70 A2d 428, 166 
Pa.Super. 13—Bennett v. Bennett. 
47 A2d 539, 169 Pa.Super. 136— 
Mooney v. Mooney, 40 A.2d 109, 
166 Pa.Super. 274—^Libshitz v. Lib- 
shitz, 39 A.2d 463, 156 Pa.Super. 
118—^Enos V. Enos, 35 A.2d 524, 154 
Pa.Super. 200—Smith v. Smith, 24 
A.2d 660, 147 Pa.Super. 642. 

Krasevic v. Krasevic, Com.Pl., 56 
Dauph.Co. 215—Hoffman v. Hoff¬ 
man, Com.Pl., 31 DeLCo. 134—Al¬ 
exander V. Alexander, Com.Pl., 93 
Pittsb.Leg.J. 446—^Mondics v. Mon- 
dics, Com.Pl., 93 Pittsb.Leg.J. 41— 
Murphy v. Murphy, Com.Pl., 93 
Plttsb.Leg.J. 7—Wishing v. Wish¬ 
ing, Com.Pl., 41 Sch.Leg.Rec. 69. 

—Smith V. Smith, 34 A.2d 726, 69 

R. I. 403—Blatchford v. Blatchford, 
20 A.2d 539, 67 R.I. 24. 

Va.—^Baytop v. Baytop, 100 S.E.2d 14, 
199 Va. 388—Carter v. Carter, 97 S. 

E. 2d 663, 199 Va, 79. 

Divorce a mensa et thoro 
Md.—^Evan v. Evan, 90 A2d 178. 200 
Md. 473. 

N.T.—^Mainetty v. Mainetty, 122 N.T. 

S. 2d 832, 282 App.Div. 774. 

88.3 Pa.—Dukenfleld v. Dukenfleld, 
no A2d 868, 177 Pa.Super. 215— 
Cowher v. Cowher, 91 A2d 304, 172 
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Pa.Super. 98—Carr v. Carr, 50 A.2d 
517, 160 Pa.Super. 124. 

Zeallor v. Zeallor, Com.Pl., 35 
Del.Co. 191—Champ v. Champ, Com. 
PI., 88 Luz.Leg.Reg. 205. 

Record of proceeding in sister 
state, wherein husband did not per¬ 
sonally appear or testify and wife 
obtained decree for separate mainte¬ 
nance and support based on alleged 
abandonment, was not conclusive evi¬ 
dence of desertion by husband. 

Pa.—^Bates v. Bates, 33 A.2d 281, 153 
Pa.Super. 133. 

Order made after filing suit 
Pact that municipal court in a pro¬ 
ceeding brought by respondent had 
ordered libellant to pay respondent a 
fixed weekly amount for her support 
was not persuasive evidence that 
libellant was at fault with respect to 
separation of parties, particularly 
where order was not made until aft¬ 
er libel had been filed. 

Pa.—Goldman v. Goldman, 40 A 2 d 
878, 156 Pa.Super. 413. 

88.4 Pa.—Champ v. Champ, Com.Pl., 
38 Luz.Leg.Reg. 205. 

Support order 

(1) A support order against hus¬ 
band, although not conclusive, is 
some evidence of prior desertion by 
husband, to overcome which coun¬ 
tervailing proof is necessary. 

Pa.—^D’Alfonso v, D’Alfonso, 10 A. 2 d 
808, 138 Pa.Super. 378—^Murfit v. 
Murfit, 3 A.2d 1020, 134 Pa.Super. 
327—^Mertz v. Mertz, 180 A 708, 119 
Pa.Super. 638—Lyons v. Lyons, 176 
A 792, 116 Pa.Super. 385—^Lough- 
ney v. Loughney, 169 A 460, 111 
Pa.Super. 214. 

Grimm v. Grimm, 8 Pa.Dist. & 
Co. 484, 22 Sch.Leg.Rec. 216. 

Rutherford v. Rutherford, Com. 
PI., 3 Bucks Co. 1 —^Zeallor v. Zeal¬ 
lor, Com.Pl., 36 DeLCo. 191—Bar¬ 
ney V. Damey, 18 Leh.L.J. 187. 

( 2 ) Such order is entitled to some 
weight on issue of wife’s Justifica¬ 
tion for leaving. 

Pa.—Cowher v. Cowher, 91 A2d 304^ 
172 Pa.Super. 98. 

88.10 Del.—^Anton v. Anton, 118 A2d 
605, 10 Terry 431. 

Fla.—Stanton v. Stanton, 60 So. 2 dl 
273. 

Ill.—Jeffers v. Jeffers, 133 N.E. 2 d 
727, 9 IllApp. 2 d 572. 

Md.—Pohzehl v. Pohzehl, 109 A2d 
68 , 205 Md. 395—^Rosenthal v. Ros- 
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insufficientSS-ii to establish a constructive desertion 
or to entitle complainant to a divorce on the ground 
of constructive desertion, or sufficientS8.i2 or in- 
sufficient88-i3 to show that complainant was jus¬ 
tified in leaving, or remaining away from, de¬ 
fendant charged with desertion. 

§ 141(3).-Period of Desertion 

The complainant must show by clear and satisfactory 


DIVORCE §§ 141(2)-141(3) 

evidence that the desertion continued for the full statu¬ 
tory period. 

Desertion, to constitute a ground for divorce, 
must continue for the full statutory period prior to 
the commencement of the action, as discussed supra 
§ 37, and, supra § 123(6), complainant has the bur¬ 
den of proof on this issue. Complainant must show 
by clear and satisfactory evidence that the deser¬ 
tion continued for the full statutory period. 8 S-20 


enthal, 96 A.2d 500, 202 Md. 375— 
Grubb v. Grubb, 90 A.2d 176, 200 
Md. 452—Stritmater v. Stritmater, 
49 A.2d 648, 187 Md. 699. 

N.Y.—Bruch v. Bruch, 67 N.T.S.2d 
89, 271 App.Div. 885. 

Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659—^Weatherspoon v. 
Weatherspoon, 246 P.2d 581, 195 
Or. 660. 

Pa.—^Danze v. Danze, 137 A.2d 809, 
185 Pa.Super. 111. 

Va.—Forbes v. Forbes, 29 S.E.2d 829, 
182 Va. 636. 

Particular evidence held sufficient 

(1) Evidence showing acts of sex¬ 
ual perversion. 

Md.—^Maranto v. Maranto, 64 A.2d 
144, 192 Md. 214. 

(2) Evidence that husband ordered 
wife out of bedroom, that he bluntly 
told her that he did not want to 
have anything more to do with her, 
and that he associated intimately 
with another woman. 

Md.—Scheinin v. Scheinin, 89 A.2d 
609, 200 Md. 282. 

(3) Evidence showing acts of hus¬ 
band's mother, with whom parties 
resided, making continuance of wife 
in household intolerable. 

N.T.—Bruch v. Bruch, 67 N.T.S.2d 
89, 271 App.Div. 885. 

88.11 Del.—Hudgins v. Hudgins, 90 
A.2d 478, 8 Terry 247. 

Ill.—^De Carlo v. De Carlo, 129 N.E. 

2d 743, 8 Ill.App.2d 168. 

Iowa.—Paulsen v. Paulsen, 50 N.W. 

2d 567, 243 Iowa 51. 

Md.—Trout v. Trout, 135 A.2d 893, 
214 Md. 531—Schwartzman v. 

Schwartzman, 102 A.2d 810, 204 Md. 
125—^Brault v. Brault, 55 A.2d 497, 
189 Md. 175—Kreiner v. Kreiner, 
44 A.2d 440, 185 Md. 686. 

N.J.—Sideris v. Sideris, 54 A.2d 927, 
140 N.J.Bq. 411—McCabe v. Mc¬ 
Cabe, 19 A.2d 687, 129 N.J.Eq. 431. 
Pa.—^Zom V. Zorn, 114 A.2d 907, 382 
Pa. 319. 

Hankin v. Hankin, 124 A.2d 639, 
181 Pa.Super. 414—^McDevitt v. Mc- 
Devitt, 25 A.2d 853, 143 Pa.Super. 
522. 

Higgins V. Higgins, 56 Pa.Dist. 
& Co. 650, 30 Brie Co. 10. 

Preininger v. Preininger, Com.Pl., 
14 Beaver 205—Christ v. Christ, 
Com.PL, 50 Lanc.L.Rev. 539. 

S.C.—^Machado v. Machado, 66 S.B.2d 
629, 220 S.C. 90. 


Va.—^^lullen v. Mullen, 49 S.E.2d 349, 
188 Va. 259. 

FartlcnZar evidence held insnfficient 

(1) Evidence of threats to kill and 
other acts. 

Ill.—^IVebber v. V^ebber, 110 X.E.2d 
95, 349 Ill.App. 154. 

Pa.—Scanga v. Scanga, 74 A.2d 723, 
167 Pa.Super. 133. 

(2) Uncorroborated testimony as 
to acts of violence. 

Md.—^Maranto v. Maranto, 64 A.2d 
144, 192 Md. 214. j 

(3) Commitment of husband to 
hospital for insane, where wife vis¬ 
ited him at which times husband 
was friendly with her. 

Mass.—^Murray v. Murray, 45 N.E. 

2d 933, 313 Mass. 8. I 

Evidence held sufficient to show de¬ 
fendant was not guilty of con¬ 
structive desertion 

(1) Generally. 

Md.—Miller v. Miller, 104 A.2d 921, 
204 Md. 609—Gambrill v. Gam- 
brill. 66 A.2d 387, 193 Md. 244. 
Va.—De Mott v. De Mott, 92 S.E.2d 
342, 198 Va. 22—Mullen v. Mullen, 
49 S.E.2d 349, 188 Va. 259. 

(2) Evidence held to show that 
health of spouse charging construc¬ 
tive desertion was not affected by 
other’s conduct. 

D.C.—Schreiber v. Schreiber, Mun. 
App., 139 A.2d 278. 

88.12 Ark.—Laird v. Laird, 145 S. 
W.2d 27, 201 Ark. 483. 

Fla.—Busch v. Busch, 68 So.2d 350. 
Ill.—Jeffers v. Jeffers, 133 N.E.2d 
727, 9 Ill.App.2d 572. 

Md.—Lent v. Lent, 96 A.2d 14, 202 
Md. 240. 

N.J.—Goldsborough v. Goldsbor- 
ough, 152 A. 181, 107 N.J.Eq. 203. 
Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

Vt.—^Whitcomb v. Whitcomb, 58 A. 
2d 814, 115 Vt 331. 

88.13 Md.—Jacobs v. Jacobs, 185 A. 
109, 170 Md. 405—^Antrim v. An¬ 
trim, 181 A. 741, 169 Md. 418— 
Schilling V, Schilling, 173 A. 10, 
167 Md. 151. 

Pa.—Scanga v. Scanga, 74 A.2d 723, 
167 Pa.Super. 133. 

Mitchell V. Mitchell, Com.Pl., 70 
Montg.Co. 185. 

Tex.—^Bain v. Bain, Clv.App., 252 S. 
W. 252. 

Wash.—^Bacon v. Bacon, 225 P. 403, 

I 129 Wash. 531. 
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Evidence held insufficient to show 
defendant husband told wife to 
leave 

N.Y.—Dribben v. Dribben. 107 N.Y. 
S.2d 480, 279 App.Div. 599. 

Evidence held sufficient to show 
complainant was not justified in 
leaving or remaining away from 
defendant 

Ill.—Webber v. Webber, 110 N.E.2d 
95, 349 IlLApp. 154. 

Md.—^Roussey v. Roussey, 123 A.2d 
354, 210 Md. 261—Miller v. Miller, 
42 A.2d 915, 185 Md. 79. 

88.20 Pa.—Sfakianakis v. Sfakian- 
akis, 127 A.2d 746, 1S3 Pa.Super. 
87—Mumma v. Mumma, 82 A.2d 
274. 169 Pa.Super. 221—^Latour v. 
Latour, 56 A.2d 332, 162 Pa.Su¬ 
per. 75. 

Carito v. Carito, Com.Pl., 50 
Lack.Jur. 18—^Alexander v. Alex¬ 
ander, Com.Pl., 93 Pittsb.Leg.J. 
446. 

Evidence held sufficient to show de¬ 
sertion for statutory period 
(1) Generally. 

Cal.—^Perry v. Perry, 209 P.2d 847, 
93 C.A.2d 720. 

Del.—^Reppert v. Reppert, 13 A.2d 
705, 1 Terry 492. 

Fla.—^Lear v. Lear, 95 So. 2d 519— 
Betts V. Betts, 63 So.2d 302—Mil¬ 
ler V. Miller, 60 So.2d 926. 

Ill.—Lutticke V. Lutticke, 92 N.E.2d 
754, 406 Ill. 181—Insoda v. Insoda, 
81 N.B.2d 473, 400 Ill. 596. 

Md.—Burke v. Burke, 106 A.2d 59, 
204 Md. 637. 

Mo.—^Phelps V. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202—Singleton 
V. Singleton, App., 239 S.W.2d 773. 

N.J.—^Mascola v. Mascola, 33 A.2d 
864, 134 N.J.Eq. 48. 

Ohio.—^Holmes v. Holmes, SO N.E.2d 
507, 82 Ohio App. 33. 

Pa.—^Demczak v. Demczak, 116 A.2d 
299, 179 Pa.Super. 75—Boyles v. 
Boyles, 116 A.2d 248, 179 Pa.Su¬ 
per. 184—^Dougherty v. Dougherty, 
70 A.2d 411, 166 Pa.Super. 219— 
Smith V. Smith, 55 A.2d 434, 161 
Pa.Super. 482—Charlton v. Charl¬ 
ton, 49 A.2d 526, 159 Pa.Super. 607 
—^Donnelly v. Donnelly, 34 A.2d 
831, 153 Pa.Super. 578—^Mather v. 
Mather, 18 A.2d 484, 143 Pa.Super. 
589. 

R. I.—Barber v. Barber, 17 A.2d 28, 
66 R.I. 29. 

S. C.—Oswald V. Oswald, 95 S.E.2d 
493, 230 S.C. 299. 



§§ 141(4)-141(5) DIVORCE 

§ 141(4).-Absence of Consent or 

Encouragement 

Where the complainant has the burden of proving 
that the separation was without his consent or encourage¬ 
ment, he must do so by clear and satisfactory evidence. 

As discussed supra § 38(1), a separation by mu¬ 
tual consent does not constitute desertion, and 
there is no such desertion as warrants a divorce 
where, either expressly or by implication, complain¬ 
ant consents to the original separation or its con¬ 
tinuance. In some jurisdictions, as discussed supra 
§ 123(6), complainant has the burden of proving 
that the separation was without his consent. He 
must show by clear and satisfactory evidence that 
the alleged desertion was without his consent88.30 
or encouragement.88-31 An agreement to pay for 
support or voluntary contributions for support are 
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some evidence of consent to separation,S8.32 
not conclusive.^S-^3 

§ 141(5).-Offer of Reconciliation 

Where a bona fide offer of reconciliation is a pre¬ 
requisite to a divorce on the ground of desertion, the 
complainant must prove the offer and its good faith by 
clear and satisfactory or clear and convincing evidence, 
and the weight and sufficiency of the evidence on these 
issues has been the subject of a number of adjudications. 

Where a bona fide offer of reconciliation is a pre¬ 
requisite to divorce on the ground of desertion, as 
discussed supra § 38(2), complainant must prove 
the offer88.40 and its good faith8S*4i by clear and 
satisfactory evidence, or by clear and convincing 
evidence.88.42 jn the subjoined notes will be found 


Tex.—Berry v. Berry, Clv.App., 257 
S.W.2d 780. 

(2) Evidence was insufficient to 
show that wife, in filingr action for 
separate maintenance based on de¬ 
sertion, was acting: in good faith, so 
as to toll running of period required 
by law to entitle husband to divorce 
on ground of desertion. 

Ill.—Greene v. Greene, 67 N.E.2d 314, 
329 IlLApp. 174. 

Svidehce held hLsuffloient to show 
desertion for statutory period 
S.C.—^Harvey v. Harvey, 96 S.B.2d 
469, 230 S.C. 467. 

Tex.—Ritch V. Ritch, Civ.App., 242 
S.W.2d 210. 

Evidence held snfflcient to show de¬ 
sertion for less than statutory 
period 

(1) Generally. 

Tex.—Gray v. Gray, Civ.App., 286 
S.W.2d 223. 

(2) Evidence held Insufficient to 
show bad faith of defendant in 
bringing prior suit on complainant’s 
contention that prior suit did not 
toll statutory period of desertion. 
Colo.—Saben v. Saben, 234 P. 166, 

77 Colo. 18. 

H.J.—^Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 575, affirmed 176 
A. 142, 117 N.J.Eq. 451. 

88.30 Pa.—^Mumma v. Mumma, 82 
A.2d 274, 169 Pa.Super. 221—La- 
tour v. Latour, 56 A.2d 332, 162 
Pa.Super. 75—^Ziegenfus v. Ziegen- 
fus, 49 A.2d 275, 159 Pa.Super. 
521. 

Carito v. Carito, Com.Pl., 50 
LaclLJur. 18—Jarema v, JsLrema, 
Com.Pl., 30 North.Co. 40. 

Evidence held sufficient to show 
separation not by consent or 
agreement 

Ill.—Conard v. Conard, 100 N.E.2d 
59, 344 IlhApp. 126. 

Mich.—^Reuter v. Reuter, 61 N.W.2d 
42, 338 Mich. 46. i 


Pa.—Dukenfield v. Dukenfleld, 110 
A.2d 858, 177 Pa.Super. 215—Sal- 
akas V. Salakas, 56 A.2d 357, 162 
Pa.Super. 114—Smith v. Smith, 55 
A2d 434, 161 PaSuper. 482. 

Evidence held sufficient to show rev¬ 
ocation of consent or agreement 
Mont.— Ward v. Ward, 264 P. 667, 81 
Mont. 587. 

Pa—^McMullin v. McMullin, Com. 
PI., 66 Montg.Co. 133. 

Evidence held sufficient to show 
separation by consent or agree¬ 
ment 

Cal.—Fallon v. Fallon, 189 P.2d 766, 
83 C.A.2d 798, 

Conn.—^Pempek v. Pempek, 109 A,2d 
238, 141 Conn. 602. 

Ill.—McCartney v. McCartney, 99 N. 

E,2d 632, 343 Ill.App. 533. 

Md.—^Dotterer v. Dotterer, 77 A.2d 
10, 196 Md. 501—^Kershaw v. Ker¬ 
shaw, 73 A.2d 223, 195 Md. 307. 
N.J.—Glenn v. Glenn, 61 A.2d 41, 142 
N.J.Eq. 625. 

Pa.—Totino v. Totino, 106 A. 881, 
176 PaSuper. 108—^Mumma v. 
Mumma, 82 A.2d 274, 169 PaSuper. 
221—Tatem v. Tatem, 64 A.2d 514, 
164 PaSuper. 307—^Matuszek v. 
Matuszek, 52 A.2d 381, 160 Pa.Su- 
per. 526—^Missimer v. Missimer, 46 
A.2d 330, 159 PaSuper. 120. 

Wagner v. Wagner, Com.Pl., 42 
Berks Co. 209—^Wagner v. Wag¬ 
ner, Com.Pl., 41 Berks Co. 267— 
Sweet V. Sweet, Com.Pl., 36 Erie 
Co. 61. 

Va.—Arrington v. Arrington, 82 S.E. 
2d 548, 196 Va 86—^Lowdon v. 
Lowdon, 31 S.E.2d 271, 183 Va 
78. 

Evidence held insufficient to show 
separation by consent or agree¬ 
ment 

Ill.—^De Young v. De Young, 87 N.E 
2d 134, 338 IlLApp. 288. 

Iowa.—^Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 


Mo.—^Bressie v. Bressie, App., 266 S. 
W.2d 24. 

Pa—^Di Nunzio v. Di Nunzio, 138 A 
2d 212, 186 Pa.Super. 106—Sacks 
v. Sacks, 94 A.2d 147, 172 Pa.Su- 
per. 643—Grace v. Grace, 68 A.2d 
197, 165 PaSuper. 336. 

Presumption that spouse who 
commences snit consents to absence 
of other spouse can only be over¬ 
come by competent and sufficient 
proof. 

N.J.—Jacobs V. Jacobs, 135 A. 792. 
100 N.J.Eq. 482. 

88.31 Pa.—^Mumma v. Mumma, 82 
A.2d 274, 169 PaSuper. 221—La- 
tour V. Latour, 56 A.2d 332, 162 
Pa.Super. 75—^Ziegenfus v. Zieg- 
enfus, 49 A.2d 275, 159 PaSuper. 
521. 

88.32 Pa.—^Ulizio v. TJlizio, 96 Pa 
Super. 91. 

88.33 Pa.—^Ulizio v. TJlizio, supra 
Wagner v. Wagner, Com.Pl., 41 

Berks Co. 267—Wolford v. Wol¬ 
ford, Com.Pl., 31 Del.Co. 371. 

88.40 Pa—Cobaugh v. Cobaugh, 51 
A.2d 354, 160 Pa.Super. 362—^Ry¬ 
der V. Hyder, 27 A.2d 521, 149 Pa 
Super. 526. 

88.41 Pa—Cobaugh v. Cobaugh, 61 
A.2d 364, 160 PaSuper. 362—Hy¬ 
der V. Hyder, 27 A.2d 521, 149 Pa 
Super. 526. 

Where husband separated from 
wife without justification and sub¬ 
sequently sought divorce on ground 
of desertion, consisting of wife’s re¬ 
fusal of offer of reconciliation, hus¬ 
band had burden of adducing clear 
and satisfactory evidence of the 
good faith of his offer of reconcilia¬ 
tion. 

Pa—Wilhelm v. Wilhelm, 197 A 
496, 130 PaSuper. 143. 

88.42 Pa—Clark v. Clark, 92 A.2d 
236, 172 PaSuper. 6. 

Rutherford v. Rutherford, Com. 
PL, 3 Bucks Co. 1. 
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cases in which the evidence has been held suffi¬ 
cient's-** or insufficient**-** to show an offer or at¬ 
tempt to effect a reconciliation by the party ha\ing 
the burden of proof on the issue, or sufficient**-** 
or insufficient**-** to show the good faith of such 
offer or attempt. Offers and refusals of recon¬ 
ciliation made from the witness stand,**-*7 or under 
advice of counsel as part of the strategy of the ac¬ 
tion,**-** are entitled to little weight. An offer of 
reconciliation, even though not essential to the right 
to a divorce on the ground of desertion, may be 
evidence of complainant’s good faith efforts to 
preserve the marriage.**-** 


§ 141(6).-Culpability, Justification 

or Excuse for Separation 

Where the complainant has the burden of proving 
that the desertion was without Justification or excuse, 
he must do so by ciear and satisfactory evidence, and in 
a number of cases the evidence has been held sufficient 
or insufficient to show that the desertion was without Jus¬ 
tification or excuse, or sufficient or insufficient to show 
that the defendant charged with desertion was Justified 
in leaving or remaining away from the complainant, or 
sufficient or insufficient to show culpability or misconduct 
on the part of complainant. 

Where, as discussed supra § 123(6), complainant 
has the burden of proving that the desertion was 
without justification or excuse, he must do so by 
clear and satisfactory evidence.^S.eo in the sub- 


88.43 Cal.—^Newman v. Newman, 9 
P.2d 894, 122 C.A. 298. 

Md.—Ganley v. Ganley, 136 A.2d 904, 
215 Md. 171. 

N.T.—^Aghnides v. Aghnides, 127 N. 

E.2d 323, 308 N.Y. 630. 

Pa.—^Dukenfield v. Dukenfield, 110 A. 
2d 858, 177 Pa.Super. 215—Ruf v. 
Ruf, 82 A.2d 280, 168 Pa.Super. 
632—Halley v. Halley, 172 A. 403, 
113 Pa.Super. 206. 

Evidence held to show that far¬ 
ther effort would he unavailing and 
hence unnecessary. 

N.J.—^Rockefeller v. Rockefeller, 166 
A. 474, 113 N.J.Ea. 274. 

88.44 N.J.—Ullrich v. Ullrich, 64 A. 
2d 917, 26 N.J,Mlsc. 333, affirmed 
62 A.2d 506, 142 N.J.Eq. 734. 

Pa.—Helm v. Helm, 17 A.2d 758, 143 
Pa.Super. 22. 

Evidence held to show failure to 
attempt reconciliation. 

Md.—Chabeaux v. Chabeaux, 165 A. 
301, 164 Md. 370. 

No evidence of unconditional offer 
to return 

Iowa.—^Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 

Evidence held not to show excuse 
for failure to make effort to termi¬ 
nate desertion. 

N.J.—Laing v, Laing. 160 A. 510, 110 
N.J.EQ. 411. 

88.45 Cal.—Newman v. Newman, 9 
P.2d 894, 122 C.A. 298. 

Ill.—^Indorante v. Indorante, 90 N.E. 

2d 563, 339 IlhApp. 677. 

Md.—Ganley v. Ganley, 136 A.2d 904, 
216 Md. 171. 

Pa.—^Ruf V. Ruf, 82 A.2d 280, 168 
Pa.Super. 632—^Mailander v. Mail- 
ander, 79 A.2d 805, 168 Pa.Super. 
646—Halley v. Halley, 172 A. 403, 
113 Pa.Super. 206. 

88.46 Cal.—^McLachlan v. McLach- 
lan, 281 P. 612, 101 C.A. 106. 

Ill.—^Plorio v. Florio, 146 N.E.2d 216, 
15 Ill.App.2d 376. 

Md.—^Zukerberg v. Zukerberg, 63 A. 
2d 20, 188 Md. 428 —Schwartz v. 
Schwartz, 148 A. 259, 168 Md. 80. 
N.J.—^McDonald v. McDonald, 160 A. 
629. 110 N.J.Eq. 399—Gaffney v. 


Gaffney, 152 A. 233, 107 N.J.Eq. 234 
—^Popovics V. Popovics, 129 A. 126, 

98 N.J.Eq. 350—Buckley v. Buckley. 
124 A. 605, 95 N.J.Eq. 783, affirmed 
by equally divided court 124 A. 608, 

95 N.J.Eq. 783. 

Glusker v. Glusker, 176 A. 567, 

13 N.J.Misc. 105. 

N.Y.—Solomon v. Solomon, 49 N.E.2d 
470, 290 N.Y. 337, motion denied 53 
N.E.2d 671, 291 N.Y. 801. 

Pa.—^Davis v. Davis, 40 A.2d 144, 156 
Pa.Super. 342—^Hyder v. Hyder, 

27 A.2d 621, 149 Pa.Super. 526— 
Helm V. Helm, 17 A.2d 758, 143 Pa. 
Super. 22. 

Murphy v. Murphy, Com.Pl., 93 
Pittsb.Leg.J. 7. 

Va.—Inman v. Inman, 164 S.B. 383, 
158 Va. 597. 

Wash.—^Appleton v. Appleton, 181 P. 
861, 107 Wash. 280. 

Wis.—Schopps V. Schopps, 205 N.W. 
829. 188 Wis. 161. 

Evidence held to show want of good 
faith in attempt to effect reconcilia¬ 
tion. 

Cal.—Grant v. Grant, 228 P. 412, 68 
C.A. 23—^Klemmer v. Klemmer, 187 
P. 86, 42 C.A. 618. 

Fla.—Stanton v. Stanton, 60 So.2d 
273. 

Ill.—^Jeffers v. Jeffers, 133 N.E.2d 727, 

9 Ill.App.2d 572. 

Md.—Thurlow v. Thurlow, 129 A.2d 
170, 212 Md. 222—^Hite v. Hite, 124 
A.2d 581, 210 Md. 576—^Walker v. 
Walker, 121 A.2d 195, 209 Md. 428 
—Eberwein v, Eberwein, 65 A.2d 
792, 193 Md. 95—Geisey v. Geisey, 
59 A2d 319, 190 Md. 618. 

N.J.—^Minichello v, Minichello, 51 A. ] 
2d 210, 139 N.J.Eq. 464—^Holst v. 
Holst, 139 A. 333, 101 N.J.Eq. 682. 

Rushmore v. Rushmore, 174 A. 
469, 12 N.J.Misc. 675, affirmed 176 
A. 142, 117 N.J.Eq. 461. 

N.Y.—^Ferguson v. Ferguson, 32 N.Y. 
S.i8d 167, 263 App.Div. 878—Bohm- 
ert V. Bohmert, 210 N.Y.S. 1, 213 
App.Div. 103, affirmed 150 N.E. 611, 
241 N.Y. 446. 

Pa.—Totino v. Totino, 106 A.2d 881, 
176 Pa.Super. 108—^Rugh v. Hugh, 
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67 A.2d 816, 165 Pa.Super. 238— 
Tatem v. Tatem, 64 A. 2d 514, 164 
Pa.Super. 307—Stanziola v. Stanzi- 
ola, 60 A.2d 414, 163 Pa.Super. 51, 
affirmed 64 A.2d 807, 361 Pa. 209— 
Cobaugh V. Cobaugh, 51 A.2d 354, 
160 Pa.Super. 362—Carr v. Carr, 50 
A.2d 517, 160 Pa.Super. 124—Hager 
V. Hager, 46 A.2d 326, 159 Pa.Su¬ 
per. 66—Stephens v. Stephens, 34 
A.2d 162, 153 Pa.Super. 422—Du- 
chossois V. Dudhossois, 10 A.2d 
824, 139 Pa.Super. 1—Michell v. 
Michell. 3 A.2d 955, 134 Pa.Super. 
230—Walsh v. Walsh, 178 A. 399, 
117 Pa.Super. 579. 

Young v. Young, Com.Pl., 59 
Montg.Co. 74. 

General statements by husband that 
he tried to get wife to live with him 
were of little evidential value and 
were not persuasive. 

Pa.—Tatem v. Tatem, 64 A.2d 514, 
164 Pa.Super, 307. 

88.47 Md.—Thomas v. Thomas, 78 
A.2d 225, 197 Md. 15—Hornstein 
V. Hornstein, 75 A.2d 103, 195 Md. 
627. 

Statement in prior suit 
Husband was not precluded from 
obtaining divorce on ground of de¬ 
sertion because, in wife’s prior suit 
for divorce on ground of indignities, 
husband had stated that he did not 
believe that they could be happy to¬ 
gether, as showing that husband was 
unwilling to have wife return to him, 
where statement was made when his 
emotions were excited because of 
wife's unfounded charges and wife 
refused to return following husband’s 
subsequent overtures. 

Mo.—Glenn v. Glenn, App., 192 S.W. 
2d 629. 

88.48 N.Y.—^Erlich v. Erlich, 104 N. 
Y.S.2d 531, 278 App.Div. 244. 

88.49 Pa.—Pfeiffer v. Pfeiffer, 35 A. 
2d 551, 154 Pa.Super. 154. 

88.60 Pa.—Sfakianakis v. Sfakiana- 
kis, 127 A.2d 746, 183 Pa.Super. 87. 
Va.—Owens v. Owens, 90 S,E.2d 776, 
197 Va. 681. 



§ 141(6) DIVORCE 

joined notes will be found cases in which the evi¬ 
dence has been held sufficientS8-6i or insufHcient88-62 
to show that the desertion was without justification 
or excuse, and also cases in which the evidence has 

been held sufficients8.63 or insufficientS8.64 to show 

that defendant charged with desertion was justified 
in leaving or remaining away from complainant. 
In other cases the evidence has been held suffi- 
cientS8*65 or insufficientSS-S® to show culpability or 
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misconduct on the part of complainant In an ac¬ 
tion for divorce on the ground of desertion, failure 
of complainant, who had left defendant, to secure 
a divorce on the ground of indignities in a prior 
suit, has been held evidence that his separation from 
his spouse was without legal or justifiable cause.88-67 

Selection of matrimonial domicile. In an action 
for divorce on the ground of desertion, evidence has 


88.61 Ill.—Landrey v. Landrey, 141 
N.E.2d 405, 13 Ill.App.2d 202— 
Haste V. Haste, 117 N.E.2d 789, 1 
Ill.App.2d 417. 

Iowa.—Bunger v. Bunger, 90 N.'W.2d 
1—^Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 

Md.—^Roussey v. Roussey, 123 A. 2d 
354, 210 Md. 261—Cohn v. Cohn, 
121 A.2d 704, 209 Md. 470—Egress 
V. Egress, 97 A.2d 335, 202 Md. 510 
—^Merkle v. Merkle, 97 A.2d 334, 
202 Md. 497—Givner v. Givner, 93 
A.2d 663, 201 Md. 333—Mason v. 
Mason, 30 A.2d 748, 181 Md. 666. 
Mich.—Reuter v. Reuter, 61 N.W.2d 
42, 338 Mich. 46. 

Mo.—Phelps V. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202—Singleton v. 
Singleton, App., 239 S.W.2d 773— 
Crum V. Crum, App., 217 S.W.2d 
715. 

N.Y.—Porupskl v. Porupski, 141 K.Y. 
S.2d 179. 

Pa.—^Boyles v. Boyles, 116 A. 2d 248, 
179 Pa.Super. 184—^Dougherty v. 
Dougherty, 70 A.2d 411, 166 Pa. 
Super. 219—Merllno v. Merlino, 67 
A.2d 635, 164 Pa.Super. 622—Smith 
v. Smith, 55 A.2d 434, 161 Pa.Super. 
482—Carr v. Carr, 60 A.2d 617, 160 
Pa.Super. 124—La Pietra v. La 
Pietra, 33 A.2d 63, 153 Pa,Super. 
131—Mitchell v. Mitchell, 16 A.2d 
725, 142 Pa.Super. 599. 

Beattie v. Beattie, Com.Pl., 63 
Montg.Co. 227. 

Va.—^Mullen v. Mullen, 49 S.E.2d 349, 
188 Va. 259. 

88.62 N.Y.—^Harfield v. Harfleld, 163 
N.Y.S.2d 63, 3 A.D.2d 931. 

S.C.—^Harvey v. Harvey, 96 S.E.2d 
469, 230 S.C. 457. 

88.63 Ill.—Fiorella v. Fiorella, 66 N. 
E.2d 722, 328 IlLApp. 672. 

Md.—Eberwein v. Eberwein, 65 A.2d 
792, 193 Md. 95—Geisey v. Geisey, 
59 A.2d 319, 190 Md. 618. 

N.Y.—Russ V. Russ, 161 N.Y.S.2d 
696, 3 A.D.2d 888, affirmed 148 N.B. 
2d 911, 4 N.Y.2d 743, 171 N.Y.S.2d 
862. 

Abramowitz v, Abramowitz, 137 
N.Y.S.2d 442. 

Pa-—Vergoni v. Vergoni, 107 A.2d 
144, 176 Pa.Super. 522—Lowe v. 
Lowe, 25 A.2d 781, 148 Pa.Super. 439 
—Gillespie v. Gillespie, 20 A.2d 
832, 145 Pa.Super. 577—Andrew v. 
Andrew. 17 A.2d 673. 143 Pa.Super. 
68 . 


Hamm v. Hamm, Com.Pl., 63 
Dauph.Co. 364—^Roberts v. Roberts, 
Com.Pl., 27 WasKCo. 137. 

S.C.—^Miller v. Miller, 82 S.B.2d 119, 
225 S.C. 274. 

88.64 Conn.—Cordner v. Cordner, 39 
A.2d 878, 131 Conn. 356. 

Ill-—Plorio V. Plorio, 146 N.E.2d 215, 
15 Ill.App.2d 376—Conard v. Con- 
ard, 100 N.E.2d 59, 344 IlLApp. 126. 

— ^Ritz V. Ritz, 52 A.2d 729, 188 
Md. 336. 

Mo.—^Bressie v. Bressie, App., 266 S. 
W.2d 24. 

N.Y.—McKendry v. McKendry, 108 N. 
Y.S.2d 297, 202 Misc. 312, appeal 
dismissed 108 N.Y.S.2d 1006, 280 
App.Div. 440. 

Gluckstern v. Gluckstem, 148 N. 
Y.S.2d 391, modified on other 
grounds 153 N.Y.S.2d 184, 2 A.D.2d 
744, appeal denied 155 N.Y.S.2d 
774, 2 A.D.2d 817, appeal dismissed 
139 N.E.2d 423, 2 N.Y.2d 780, 168 N. 
Y.S.2d 324. 

N’.D.—^Darkenwald v. Darkenwald 66 
N.W.2d 67. 

Pa.—^Zirpoli v. Zirpoli, 138 A.2d 295, 
186 Pa.Super. 378—Di Nunzio v. Di 
Nunzio, 138 A.2d 212, 185 Pa.Super. 
106—^Boyles v. Boyles, 116 A.2d 
248, 179 Pa.Super. 184—Sacks v. 
Sacks, 94 A.2d 147, 172 Pa.Super. 
543—Partleton v. Partieton, 82 A. 
2d 684, 169 Pa.Super. 485—Hoch- 
berg V. Hochberg, 70 A.2d 864, 166 
Pa.Super. 306—Boughter v. Bough- 
ter, 67 A.2d 812, 164 Pa.Super. 574 
—Sobotowich V. Sobotowich, 67 A. 
2d 637, 165 Pa.Super. 60—Darrall 
v. Darrall, 63 A.2d 693, 164 Pa.Su¬ 
per. 113—^Annon v. Annon, 60 A.2d 
418, 162 Pa.Super. 638—Schrock v. 
Schrock, 57 A.2d 601, 162 Pa.Super. 
362—^Ussier v. Ussier, 44 A.2d 526, 
158 Pa.Super. 215—Bunting v. 
Bunting, 40 A.2d 135, 166 Pa.Super. 
244—^Helm v. Helm, 17 A.2d 758, 
143 Pa.Super. 22—Grier v. Grier, 
17 A.2d 655, 143 Pa.Super. 463. 

Va.—Nash v. Nash, 89 S.E.2d 917, 197 
Va. 465. 

Wis.—^Leach v. Leach, 62 N.W.2d 
896, 261 Wis. 360. 

Befnsal of marital rights 
Evidence held insufficient to show 
that defendant insisted on his marital 
rights and that plaintiff refused to 
permit same. 

N.Y.—Risk V. Risk, 195 N.Y.S. 636, 
202 App.Div. 299. 
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88.65 Ill.—^Merriam v. Merriam 207 
IlLApp. 474. 

Ky.—Watkins v. Watkins, 259 SW 
20, 202 Ky. 141—Yeager v. Yeager* 
247 S.W. 5, 197 Ky. 353—Manning 
V. Manning, 221 S.W. 622. 188 Kv 
140. 

La.—Spansenberg v. Carter, 92 So 
673, 161 La. 1038. 

N.Y.—Marino v. Marino. 146 NYS 
2d 571. * * * 

Pa.—Quieti v. Quieti, 70 A.2d 437, 166 
Pa.Super. 63. 

Shaub V. Shaub, Com.PL 54 
Lanc.Rev. 395. 

Va.—Beers v. Beers, 96 S.B.2d 139. 
198 Va. 682. 

Sufficiency of evidence to show com¬ 
plainant justified in leaving or re¬ 
maining away from defendant see 
supra § 141 (2). 

Evidence held sufflcient to show that 
both parties were to blame for sep¬ 
aration. 

Ark.—Bonner v. Bonner, 166 S.W.2d 
254, 204 Ark. 1006. 

N.Y.—Davidoff v. Davidoff, 134 N.Y.S. 
2d 201, 284 App.Div. 872. 

88.66 Mo.—Glenn v. Glenn, App., 192 
S.W.2d 629—Glenn v. Glenn, App., 
191 S.W.2d 317. 

N.J.—Cusick V. Cusick, 18 A.2d 292, 
129 N.J.Ea. 82. 

Pa.—Chasman v. Chasman, 53 A. 2 d 
876, 161 Pa.Super. 77 —^Bates v. 
Bates, 33 A.2d 281, 153 Pa.Super. 
133. 

Evidence held insufficient to show 
adnltery by complainant 
Ill-—Conard v. Conard, 100 N.E.2d 59, 
344 IlLApp. 126. 

Evidence held sufficient to show com- 
plainant’s misconduct was provoked 
by defendant 

Mo.—Bressie v. Bressie, App., 266 S. 
W.2d 24. 

Evidence held snfflcient to show in¬ 
compatibility was cause of separa¬ 
tion, incompatibility not being ground 
of divorce. 

Md.—Clark v, Clark, 169 A. 114, 162 
Md. 699. 

88.67 Pa.—Clark v. Clark, 92 A.2d 
236, 172 Pa.Super. 5—^Esenwein v. 
Bsenwein, 15 A.2d 735, 141 Pa.Su¬ 
per. 604—Peters v. Peters, 10 A.2d 
867, 138 Pa.Super. 634—Wilhelm v. 
Wilhelm, 197 A. 496. 130 Pa.Super. 
143. 
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been held sufficient to show that the husband’s se¬ 
lection of a matrimonial domicile was reason- 
able*8.68 and made in good faith,**-®* or insufficient 
to show the good faith of the husband’s selection or 
offer to provide a matrimonial domicile.**-'® 

§ 141(7).-Intention, Willfulness, 

and Malice 

One suing for divorce on the ground of desertion must 
establish by clear and satisfactory proof that the deser¬ 
tion was intentional and willful or, under some statutes, 
willful and malicious or willful and obstinate. 

As discussed supra § 39, the intention of the 


guilty party to abandon the other and permanently 
renounce the obligations of the marriage is a neces¬ 
sary element of desertion as a ground for divorce, 
and the desertion must be willful or, under some 
statutes, willful and obstinate or willful and mali¬ 
cious, and one suing for divorce on the ground of 
desertion has the burden of proving these elements 
of his cause of action, as discussed supra § 123(6). 
He must establish these elements of his cause of 
action by a preponderance of the evidence.^^-^® 
More specifically, he must establish by clear and 
satisfactory proof that the desertion was inten- 
tional,®®*®! willful,S8.82 willful and malicious,^^*^® 


8&68 Cal.—^Bruce v. Bruce, 268 P. 

2d 895, 121 C.A.2d 661. 

Refusal of wife, without just cause 
or excuse, to live at domicile select¬ 
ed by husband as desertion see su¬ 
pra § 36 (2). 

8 a 69 Pa.—Greer v. Greer, 116 A.2d 
794, 178 Pa.Super. 643. 

88.70 Md.—^Buttion v. Buttion, 65 A. 
2d 839, 189 Md. 305. 

88.80 Pa.—Zeallor v. Zeallor, Com. 
PI., 35 Del.Co. 191—Weida v. Wei- 
da, Com.Pl., 21 Leh.L.J. 92—Champ 
V. Champ, Com.Pl., 38 Liuz.Leg.Reg. 
205—^Duncan v. Duncan, Com.Pl., 8 
Sch.Reg. 162. 

88.81 Pa.—^Davis v. Davis, 40 A.2d 
144, 156 Pa.Super. 342. 

Direct or indirect proof 

(1) Intent to desert must be proved 
either by direct evidence or as nec¬ 
essary and certain consequence of 
other facts clearly proved. 

Conn.—Casale v. Casale, 86 A2d 668, 
138 Conn. 490. 

(2) However, intent to desert is an 
act or emotion of mind seldom, if 
ever, capable of direct or positive 
proof, but arrived at by such just 
and reasonable deductions from acts 
and facts proved as guarded judg¬ 
ment of a reasonably prudent and 
cautious man would ordinarily draw 
therefrom. 

Iowa.—^Bunger v. Bunger, 90 N.W. 
2d 1. 

Evidence held snffloient to ahow iiu 
tent to desert 

Cal.—Stacy-Judd v. Stacy-Judd, 269 
P. 561, 93 C.A. 466. 

Iowa.—Bunger v. Bunger, 90 N.W. 
2d 1—Schaefer v. Schaefer, 66 N.W. 
2d 428, 245 Iowa 1343. 

Md.—^Weintraub v. Weintraub, 132 A. 
2d 847, 214 Md. 38—Givner v. Giv- 
ner, 93 A.2d 663, 201 Md. 333— 
Jacobs V. Jacobs, 185 A. 109, 170 
Md. 405—Schwartz v. Schwartz, 148 
A. 259, 158 Md. 80. 

N.T.—Petty V. Petty, Sup., 83 N.T.S. 
2d 175. 

Pa.—^Hromisin v. Hromisin, Com.Pl., 
43 Luz.Leg.Reg. 22L 
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S.C.—^Frazier v. Frazier, 89 S.B.2d 
225, 228 S.C. 149. 

Evidence held Insuffici^t to show in¬ 
tent to desert 

(1) Generally. 

Md.—Blair v. Blair, 85 A2d 442, 199 
Md. 9. 

Mo.—Campbell v. Campbell, App., 281 
S.W.2d 314. 

Pa.—Walter v. Walter, 83 Pa.Super. 
14. 

Plank V. Plank, 45 Pa.Dist. & Co. 
692—Witmer v. Witmer, 5 Pa.Dist. 
& Co. 18, 20 Wash.Co. 224. 

Bortnyck v. Bortnyck, Com.Pl., 6 
Chest.Co. 56—^Nowacki v. Nowacki, 
Com.Pl., 92 Pittsb.Leg.J. 699. 

S.C.—^Machado v. Machado, 66 S.E.2d 
629, 220 S.C. 90. 

Tex.—^Ritch v. Ritch, ClvA.pp., 242 
S.W.2d 210. 

(2) Evidence held insufficient to 
show that wife, adjudged insane, 
was mentally capable of Intent to 
desert husband. 

Iowa.—Carr v. Carr, 225 N.W. 948, 
209 Iowa 160. 

Evidence held to iffiow lack of inten- 
tion to desert 

(1) Generally. 

Cal.—^Portis v. Portis, 264 P.2d 102, 
122 C.A.2d 36—Fallon v. Fallon, 
189 P.2d 766, 83 C.A.2d 798—Geisey 

V. Geisey, 59 A.2d 319, 190 Md. 618. 
Mo.—^Nicholson v, Nicholson, 264 S. 

W. 82, 214 Mo.App. 570. 

Pa.—^Alexander v. Alexander, 100 Pa. 
Super. 666. 

(2) Lack of mental capacity to 
form intent to desert. 

D.C.—deBruin v. deBruin, 195 P.2d 
763, 90 U.SAPP.D.C. 236. 

(3) Wife’s testimony, to effect that 
whether she would resume relations 
with husband after he left her would 
depend on circumstances then exist¬ 
ing, warranted finding of trial court 
that it was not wife’s intention never 
to resume marital relations. 

Conn.—Cordner v. Cordner, 39 A2d 
878, 131 Conn, 356. 

Evidence held to show separation not 
voluntary on part of defendant 
Md.—Hite v. Hite, 124 A.2d 681, 210 
Md. 576. 


88.82 Pa.—^Davis v. Davis, 40 A. 2d 
144, 156 Pa.Super. 342—Smith v. 
Smith, 24 A.2d 660, 147 Pa.Super. 

542. 

Va.—Owens v. Owens, 90 S.E.2d 776, 
197 Va. 681. 

Evidence held sufficient to show will¬ 
ful desertion 

Cal.—^Bruce v. Bruce, 263 P.2d 895, 
121 C.A.2d 661—Gough v. Gough, 
225 P.2d 668, 101 C.A.2d 262. 

Del.—Reppert v. Reppert, 13 A.2d 
706, 1 Terry 492. 

Ill.—^Nowogurski v. Nowogurski, 88 
N.B.2d 831, 404 Ill. 276—Insoda v. 
Insoda, 81 N.E.2d 473, 400 Ill. 596. 
Minn.—^Visneski v. Visneski. 17 N.W. 
2d 313, 219 Minn. 217—Gerard v. 
Gerard, 13 N.W.2d 606, 216 Minn. 

543. 

Ohio.—^Holmes v. Holmes, 80 N.E.2d 
507, 82 Ohio App. 33. 

Pa.—Boyles v. Boyles, 116 A.2d 248, 
179 Pa.Super. 184. 

R.I.—Nardolillo v. Nardolillo, 123 A. 
2d 141—^Barber v. Barber, 17 A.2d 
28, 66 RI. 29. 

Va.—^Davis v. Davis, 45 S.E.2d 918, 
187 Va. 63. 

Evidence held insufficient to show 
willful desertion 

Ariz.—Clark v. Clark, 225 P.2d 486, 
71 Ariz. 194. 

Pa.—^Postich V. Postich, Com.Pl., 36 
Luz.Leg.Reg. 169. 

Va.—^Lowdon v. Lowdon, 31 S.E.2d 
271, 183 Va. 78. 

Support of absent wife 

(1) Although not conclusive, hus¬ 
band’s voluntary contributions to 
support of absent wife are incon¬ 
sistent with contention that wife 
willfully absented herself from his 
home. 

Pa.—Ulizio V. IJlizio, 96 Pa.Super. 
91. 

(2) Weight and sufficiency of rec¬ 
ord of prior support proceedings as 
evidence in action for divorce on 
ground of desertion see infra this 
section. 

88.83 Pa.—Sfakianakis v. Sfakiana- 
kis, 127 A.2d 746, 183 Pa.Super. 87 
—^Mumma v. Mumma, 82 A.2d 274, 
169 Pa.Super. 221—^Latoiir v. La- 
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or willful and obstinate.88*84 Declarations of a wife 
on leaving her husband, that she would no longer 
live with him, are sufficient to show that her absence 
was willful, and if unexplained it must be taken to 
have been unjustifiable,89 although declarations by 
a husband of his intention not to live with his wife 
are not necessarily conclusive that he, and not the 
wife, was the deserter.80 in the absence of stat- 
ute,8i the unexplained absence of a husband without 
tidings from him is not sufficient to establish an in¬ 
tent to desert and continue his desertion, in the 
absence of proof that he remained alive and free 
and able to return if he had desired to do so.^^ 
Countercharges made by defendant, such as allega¬ 
tions of cruel and barbarous treatment, indignities, 
and adultery, which are not supported by a scintilla 
of evidence, may be considered in determining de¬ 


fendant’s good faith in denying an intention to de- 
sert.^>2.5 Willfulness may be rebutted by evidence 
that the separation was encouraged or acquiesced 

in by complainant^^.io 

§ 142. - Habitual Drunkenness 

To prove a charge of excessive drinking or habitual 
drunkenness, there must be satisfactory and convincino 
evidence of witnesses with firsthand knowledge, the 
charge must be sustained by a preponderance of the 
evidence, and testimony in general terms is not sufficient 
proof of particular facts and instances being required. ' 

To prove a charge of excessive drinking or habitu¬ 
al drunkenness there must be satisfactory and con¬ 
vincing evidence 82.60 of witnesses with firsthand 
knowledge.92.55 The charge must be sustained by 
a preponderance of the evidence ;93 and while the 
unusual positiveness of persuasion required in crimi- 


tour, 56 A.2d 332. 162 Pa.Super. 
75—Ziegenfus v. Ziegenfus, 49 A. 
2d 275, 159 Pa.Super. 621. 

Daddessa v. Daddessa, 48 Pa.Dist. 
& Co. 683, 9 Sch.Reg. 236. 

Carito v. Carito, Com.Pl.. 50 
Lack.jrur. 18—^Alexander v. Alexan¬ 
der, Coin.Pl., 93 Pittsb.Leg.J. 446. 
Burden of proving by clear and 
convincing evidence charge of willful 
and malicious desertion rests on 
complainant. 

Pa.—Lee v. Lee, 137 A.2d 827, 185 Pa. 
Super. 252. 

Evidence held sufficient to show win- 
fhl and malicious desertion 
(1) Generally. 

Pa.—White v. White, 138 A.2d 162, 
186 Pa.Super. 141—^Danze v. Danze, 
137 A.2d 809, 185 Pa.Super. 347— 
McFarland v. McFarland, 107 A.2d 
615, 176 Pa.Super. 342—Partleton 
V. Partleton, 82 A.2d 684, 169 Pa. 
Super. 485—^Dougherty v. Dougher¬ 
ty, 70 A.2d 411, 166 Pa.Super. 219 
—^Merlino v. Merlino, 67 A.2d 635, 
164 Pa.Super. 622—^Hebar v. Rebar, 
67 A.2d 598, 165 Pa.Super. 341— 
Annon v. Annon, 60 A.2d 418, 162 
Pa.Super. 638—Ogram v. Ogram, 57 
A.2d 677, 162 Pa.Super. 266—Smith 
V. Smith, 55 A.2d 434, 161 Pa.Super, 
482—^Lankin v. Lankin, 40 A.2d 504, 
166 Pa.Super. 262—^Donnelly v. 
Donnelly, 34 A.2d 831, 153 Pa.Su¬ 
per. 578—Knapp v. Knapp, 33 A.2d 
88, 152 Pa.Super. 412—Francis v. 
Francis, 31 A.2d 607, 162 Pa.Super. 
199—^Mitchell v. Mitchell, 16 A.2d 
725, 142 Pa.Super. 599. 

Corrie v. Corrie, Com.Pl., 31 Del. 
Co. 426—^Durns v. Durns, Com.Pl., 
20 Leh.L.J. 329—Grubb v. Grubb, 
Com.Pl., 31 Wash.Co. 58—Kozares 
V. Kozares, Com.Pl., 31 Wash.Co. 1 
—Phillips V. Phillips, Com.Pl., 29 
Wash.Co. 16. 

(2) Actual malice. 

Pa.—Rebar v. Rebar, 67 A.2d 698. 166 
Pa.Super. 341. 


(3) Evidence that defendant left 
without Just cause and did not make 
any bona fide offer of reconciliation 
establishes a willful and malicious 
desertion. 

Pa.—Carr v. Carr. 50 A.2d 617, 160 Pa. 
Super. 124. 

Evidence Insufficient to show wUlftil 
and maliclons desertion 
Pa.—^McElroy v. McElroy, 138 A.2d 
299, 186 Pa.Super; 219—^Mumma v. 
Mumma, 82 A.2d 274, 169 Pa.Super. 
221—Donald v. Donald, 38 A.2d 376, 
156 Pa.Super. 90—Cobaugh v. Co- 
baugh, 22 A.2d 764, 146 Pa.Super. 
521—^Jones v. Jones, 19 A.2d 480, 
144 Pa.Super, 372. 

Eonsnpport is some evidence of 
willfulness and malice. 

Pa.—Leiphart v. Leiphart, Com.Pl., 
49 Lanc.L.Rev. 3. 

88.84 Evidence held sufficient to 
show wUlfta and obstinate deser¬ 
tion 

Fla.—^Lear v. Lear, 95 So.2d 619_ 

Betts V. Betts, 63 So.2d 302—Miller 
V. Miller, 60 So.2d 926—Stanton v. 
Stanton, 60 So.2d 273. 

Miss.—Carter v. Carter, 97 So.2d 529. 
N.J. —^Raymond v. Raymond, 120 A. 
2d 270, 39 N.J.Super. 24. 

Ford V. Ford, 30 A,2d 28, 133 N.J. 
Eq. 33—Cusick v. Cusick, 18 A. 2d 
292, 129 N.J.Eq. 82—Cook v. Cook, 
128 A. 424, 97 N.J.Eq. 264. 

Evidence held insufficient to show 
willful and obstinate desertion 

V. Pope, 130 A.2d 877, 44 
NJ.Super. 483—Kirk v. Kirk, 120 
A.2d 854, 39 N.J.Super. 341—Cro¬ 
well V. Crowell, no A.2d 67, 33 N.J. 
Super. 272 —^Zieper v. Zieper, 96 A. 
2d 769, 25 N.J.Super. 500, reversed 
on other grounds 103 A.2d 366. 14 
N.J. 551. 

Tucker v. Tucker, 61 A.2d 303, 
142 N.J.Eq. 687—^Henderson v. Hen¬ 
derson. 36 A.2d 686, 134 N.J.Eq. 
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363—^Munger v. Munger, 21 A.2d 
784, 130 N.J.Eq. 279—^Davenport v 
Davenport, 127 A. 29, 97 N.J.Eq. 
14. 

Kelly V. Kelly, 128 A. 241, 3 N. 
J.Misc. 143. 

Evidence held to show desertion not 
obstinate 

N.J.—^Zieper v. Zieper, 103 A.2d 366. 
14 N.J. 651. 

Mlnichello v. Minlchello, 51 A. 
2d 210, 139 N.J.Eq. 464—Sheeran 
V. Sheeran, 169 A. 871, 116 N.J. 
Eq. 75—Baxter v. Baxter, 136 A. 
191, 101 N.J.Eq, 236—^Mayhew v. 
Mayhew, 123 A. 355, 95 N.J.Eq. 


89. Iowa.—^Packard v. Packard, 58 
N.W. 903, 90 Iowa 766. 

19 C.J. p 145 note 63. 

Weight and sufficiency of evidence 
generally to show Justification or 
excuse for separation see supra § 
141(6). 

90. Ala.—Gray v. Gray, 15 Ala. 779. 

91. Tex.—^Besch v. Besch, 27 Tex. 
390. 

19 C.J. p 146 note 65. 

92. N.J.—Sweeney v. Sweeney, 50 
A. 786, 62 N.J.Eq. 357. 

92.5 Pa.—Goldman v. Goldman, 40 
A.2d 878, 156 Pa.Super. 413. 

92.10 Pa.—Smith v. Smith, 24 A.2d 
660, 147 Pa.Super. 642. 

Weight and sufficiency of evidence 
of consent or encouragement gen¬ 
erally see supra § 141(4). 

92.50 Md.—^Bte.mren v. Hamren, 26 
A.2d 381, 180 Md. 692. 

92.55 Md.—^Hiamren v. Hamren, su¬ 
pra. 

93. Del.—Locates v. Locates, 190 A. 
294, 8 W.W.Harr. 190. 
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nal cases does not obtain, there must be persua- 
sion.94 The charge is not sustained by testimony in 
general terms that defendant is an habitual drunk¬ 
ard but particular facts and instances of drunk¬ 
enness must be given so that the court may judge 
whether or not they amount to habitual drunken¬ 
ness.^® 


DIVORCE § 142 

Applying the above rules, in various cases the 
evidence has been held sufficient to establish such 
excessive drinking or habitual drunkenness as to 
warrant the granting of a divorce,or, on the 
other hand, the evidence has been held insufficient to 
establish such excessive drinking or habitual drunk- 
enness.®®*!® 


94. Del.—^Lecates v. Lecates, supra. 

95. N.H.—^Batchelder v. Batchelder, 
14 N.H. 380. 

96. Md.—Hamren v. Hamren, 26 A. 
2d 381, 180 Md. 692. 

Mo.—^McCoin v. McCoin, App., 218 
S.W. 949. 

19 C.J. p 146 note 69. 
rindinfiTs on charfire and counter- 
elaim 

In divorce action, evidence sus¬ 
tained findiniT that wife failed to 
prove her charge that husband was 
guilty of habitual drunkenness, and 
sustained finding that wife was 
guilty of habitual drunkenness and 
justified awarding divorce to hus¬ 
band on his counterclaim. 

Ill.—Nolan V. Nolan. 92 N.B.2d 671. 
341 I11.APP. 68. 

Becoming addicted after marriage 
To sustain finding of husband's 
becoming addicted after marriage to 
habitual drunkenness, evidence must 
show he became so addicted after 
marriage. 

Ala.—^Armstrong v. Armstrong, 117 
So. 195, 217 Ala. 581. 

96.5 Ala.—Skidmore v. Skidmore, 
60 So.2d 473, 257 Ala. 570—Wall¬ 
ing V. Walling, 45 So.2d 6, 253 Ala. 
337—Gaddis v. Gaddis, 194 So. 163, 
239 Ala. 75—O’Byrne v. O’Byrne, 
100 So. 781, 211 Ala. 450. 

Ark.—James v. James, 201 S.W.2d 
14, 211 Ark. 531. 

Conn.—^Pagan v. Fagan, 42 A.2d 41, 
131 Conn. 688. 

Fla.—Roy V. Roy, 73 So.2d 294, cer¬ 
tiorari denied 75 S.Ct. 109, 348 U.S. 
873, 99 L.Ed. 687, rehearing denied 
75 S.Ct. 291, 348 U.S. 921, 99 L.Ed. 
722—Butts V. Butts, 194 So. 212, 
141 Fla. 887. 

Ga.—Dade v. Dade, 100 S.E.2d 181, 
213 Ga. 533. 

Ill.—^Haderaski v. Haderaski, 112 N. 
B.2d 714, 415 Ill. 118—Vesolowski 
V. Vesolowski, 85 N.E.2d 695, 403 
Ill. 284—Walz V. Walz, 156 N.B. 
828, 325 Ill. 553. 

Kelleher v. Kelleher, 73 N.E.2d 
458, 331 I11.APP. 617—Ash v. Ash, 
64 N.B.2d 741, 327 Ill.App. 656— 
Megahy v. Megahy, 51 N.E.2d 75, 
320 IlLApp. 362. 

Iowa.—^Prye v. Frye, 63 N.W.2d 242, 
245 Iowa 563—^Lewis v. Lewis, 17 
N.W.2d 407, 235 Iowa 693—Con¬ 
verse V. Converse, 282 N.W. 368, 
225 Iowa 1359—O’Connor v. O’Con¬ 
nor, 182 N.W. 372, 191 Iowa 339. 
Ky.—Wells v. Wells, 293 S.W.2d 718 


—Huffman v. Huffman, 221 S.W.2d 
649, 310 Ky. 688. 

La.—Leland v. Leland, 154 So. 443, 
179 La. 533—^Short v. Morrison, 
105 So. 286. 159 La. 193. 

Mich.—Burr v. Burr, 14 N.W. 2d 507, 
308 Mich. 590—Czarnecki v. Czar- 
necki. 209 N.W. 48, 235 Mich. 299. 
Minn.—^Melheim v. Melheim, 36 N.W. 
2d 398, 223 Minn. 89—^Hereid v. 
Hereid, 297 N.W. 97, 209 Minn. 573. 
Miss.—^Hemphill v. Hemphill, 20 So. 

2d 79, 197 Miss. 783. 

Mo.—Pipkin V. Pipkin, App., 255 S. 
W.2d 66. 

N.D.—Raszler v. Raszler, 64 N.W.2d 
358. 

Okl.—^Allred v. Allred, 267 P. 842, 
131 Okl. 55. 

Utah.—^MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 
Wash.—Lichtenberg v. Lichtenberg, 
130 P.2d 371, 15 Wash.2d 226. 
PreQLuency or estaat of iiLtozication 
shown 

(1) Evidence that husband became 
intoxicated at least three times a 
week required granting of divorce to 
wife on ground of habitual intemper¬ 
ance. 

Fla.—Curtis v. Curtis, 22 So.2d 791, 
156 Fla. 344. 

(2) Evidence that husband was in 
the habit of becoming intoxicated 
one to three times a week for a pe¬ 
riod of about one year and ten 
months without evidence of reforma¬ 
tion authorized decree granting di¬ 
vorce to wife on ground that hus¬ 
band was guilty of “habitual drunk¬ 
enness” for two years. 

Ill.—Grikietis v. Grikietis, 48 N.E.2d 
775, 319 IlLApp. 216. 

(3) Evidence of continuous intox¬ 
ication was not necessary to prove 
“habitual drunkenness” warranting a 
divorce, and fact that husband vol¬ 
untarily abstained for short periods 
does not indicate that he was not 
guilty of habitual drunkenness. 

Ill.—^Bissekumer v. Bissekumer, 57 
N.E.2d 521, 324 IlLApp. 158. 

96.10 Ala.—Moor v. Moor, 99 So. 316, 
211 Ala. 56. 

Ark.—Simpkins v. Simpkins, 207 S. 

W. 28, 136 Ark. 588. 

Del.—^Lecates v. Locates, 190 A. 294, 
8 W.W.Harr. 190. 

Fla.—^Todd v. Todd, 56 So.2d 441, 29 
A.L.R.2d 920—Schuberth v, Schu¬ 
berth, 52 So.2d 332—Stewart v. 
Stewart, 24 So.2d 529, 156 Fla. 815 
—^McDade v. McDade, 146 So. 228, 
107 Fla. 552. 


Ill.—De Young v. De Young, 87 N.E. 
2d 134, 338 Ill.App. 2SS—Blunk v. 
Blunk, 64 N.E.2d 787, 327 IlLApp. 
666—Shorthose v. Shorthose, 49 
N.E.2d 280, 319 Ill.App. 355—Lich- 
er V. Licher, 215 IlLApp. 441. 

Ky.—Quinn v. Quinn. 130 S.W.2d 834, 
279 Ky. 286—Austin v. Austin, 126 
S.W.2d 1097, 277 Ky. 497—Nall v. 
Nall, 64 S.W.2d 453, 251 Ky. 125— 
Gates V. Gates, 232 S.W. 378, 192 
Ky. 253. 

La.—Broderick v. Broderick, 186 So. 
5, 191 La. 492, 120 A.L.R. 1173— 
Starns v. Starns, 146 So. 165, 176 
La. 610. 

Me.—^Kennon v. Kennon, 111 A.2d 
695, 150 Me. 410. 

Md.—^Hamren v. Hamren, 26 A. 2d 381, 
180 Md. 692. 

Mich.—Steele v. Steele, 213 N.W. 66, 
237 Mich. 639. 51 A.L.R. 1186—Le 
Blanc V. Le Blanc, 199 N.W. 601, 
228 Mich. 74. 

Minn.—^Ellingson v. Ellingson, 34 N. 

W.2d 356, 227 Minn. 149. 

Mo.—Scott V. Scott, 192 S.W.2d 668, 
239 Mo.App. 953—Llewellyn v. 
Llewellyn, 88 S.W.2d 235, 229 Mo. 
App. 1178. 

Neb.—^Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265. 

N.Y.—Oldham v. Oldham, 19 N.Y.S.2d 
667, 174 Misc. 22. 

N.D.—McBride v. McBride, 174 N.W. 
870, 43 N.D. 328. 

R. I.— Wright V. Wright, 131 A. 81, 47 
R.I. 114. 

S. D.—^Pfutzenreuter v. Pfutzenreuter, 
77 N.W.2d 563. 

Vt.—^Raymond v. Rasmaond, 132 A. 2d 
427, 120 Vit. 87. 

Wash.—^Donaldson v. Donaldson, 231 
P.2d 607, 38 Wash.2d 748, 25 A.L. 
R.2d 919. 

W.Va.—^Brown v. Brown, 97 S.E.2d 
811. 

Frequency or extent of intoxication 
shown 

(1) Testimony that husband was 
under the influence of liquor on one 
occasion prior to separation was 
wholly insufficient to sustain a di¬ 
vorce on ground of “habitual intoxi¬ 
cation.” 

Ga.—Stimpson v. Stimpson, 98 S.E.2d 
559, 213 Ga. 235. 

(2) Proof that husband occasional¬ 
ly became intoxicated from drinking 
intoxicating liquors did not estab¬ 
lish allegation of “habitual drunken¬ 
ness” as a ground for divorce. 

W.Va.—^Kessel v. Kessel, 46 S.E.2d 

792, 131 W.Va. 239. 
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Defense^ ot vebuttal to charge of drunkenness. 
The sufficiency of evidence has also been adjudicat¬ 
ed with respect to the defense, to a petition for a 
divorce on the ground of spouse’s habitual drunken¬ 
ness, that petitioner had knowledge or notice before 
marriage, of such condition,S6.i5 qj- t^^t petitioner 
contributed to or encouraged such drunkenness.^ 6-20 

Positive^ evidence that defendant is an habitual 
drunkard is not overcome by his denials and nega¬ 
tive testimony that those who knew him had never 
seen him intoxicated.® 7 

§ 143(1), -Other Grounds for Divorce 

General rules relating to the degree of proof required 


and the weight and sufficiency of evidence have been 
applied In actions for divorce grounded on contractina 
loathsome disease, duress, fraud, gross misbehavior, gross 
neglect, habitual Indulgence in violent temper, impotencv 
Incompatibility, lewdness, nonsupport, pregnancy or un 
chastity, public defamation, unnatural sex relations anrf 
other causes. * ” 

The general rules relating to the degree of proof 
required and the weight and sufficiency of the evi¬ 
dence, considered supra §§ 135-138, have been ap¬ 
plied in actions based on duress,®* fraud or fraudu¬ 
lent contract,®* mental incompetency to enter into 
the marriage contract,®®-® gross misbehavior and 
wickedness,! and gross or willful neglect of duty.® 
Likewise, the rules have been applied in actions 
based on habitual indulgence in violent and ui^ov- 


(3) In action for divorce by bus- 
band on grounds of habitual drunk¬ 
enness, wherein husband himself tes¬ 
tified “Now, I want to say my wife 
did not get stupid, or drunk, but she 
continuously sipped on alcohol bev¬ 
erages and she kept —if she didn't 
finish a highball she would keep it 
in the Icebox or refrigerator and ev¬ 
ery so often she would go back and 
get it," evidence was insufficient to 
show wife was guilty of habitual 
drunkenness. 

Tenn.—Schwalb v. Schwalb, 282 S.W. 
2d 661. 

(4) In libel for divorce, there was 
evidence tending to show finding of 
trial court that husband's use of in¬ 
toxicants had not been persistent and 
his conduct had not been of a nature 
to cause any serious Injury to wife. 
Vt—^Raymond v. Raymond, 132 A.2d 

427, 120 Vt. 87. 

Contluaance until date of complaint 
In action by husband for divorce 
on ground of habitual Intemperance 
of wife, decision of trial court that 
facts did not support referee's finding 
that intemperance existed until sign¬ 
ing of complaint was justified. 

Conn.—^Reese v. Reese, 70 A.2d 123, 
136 Conn. 191. 

Habitual Intemperaace at remote pe¬ 
riod 

Evidence was insufficient to entitle 
husband to a divorce on ground of 
wife’s habitual Intemperance where 
parties had not lived together for 
more than ten years at time suit was 
brought, and all evidence on such 
point had to do with Intemperance 
on wife's part prior to their separa¬ 
tion. 

Fla.—Acheson v. Acheson, 46 So.2d 
13. 

96.15 Evidence held insufficient 
Miss.—Kincaid v. Kincaid, 43 So.2d 
108, 207 Miss. 692, 15 A.Li.R.2d 667. 

96.20 R.I.—Comery v. Comery, 68 A. 
2d 93, 76 R.I. 191. 

Evidence held to show oontributioa. to 
drunkenness 

In suit by wife for divorce on] 


ground of extreme cruelty wherein 
husband cross petitioned for divorce 
on grounds of extreme cruelty and 
continued drunkenness, evidence 
among other things that husband 
kept supply of liquor in the house 
locked was insufficient to sustain 
finding that husband had not con¬ 
tributed to wife's drunkenness, in 
view of evidence that husband pur¬ 
chased liquor for home by the case, 
that liquor was used by both parties 
in the home, and that husband made 
no effort to obtain medical aid or 
other treatment for wife, after she 
became addicted to excessive use of 
intoxicants. 

R.I, Comery v. Comery, supra. 

Evidence held not to show corrupt 
intent 

In husband's action for divorce on 
ground of wife's habitual drunken¬ 
ness, evidence that plaintiff, knowing 
of defendant's appetite for intoxi¬ 
cants, frequently brought Intoxicating 
liquor into their home for family 
use and took defendant to social af¬ 
fairs and public places where intoxi¬ 
cants were served, did not warrant 
conclusion that plaintiff had corrupt 
intent that defendant should become 
habitual drunkard, as required to es¬ 
tablish defense of connivance by 
plaintiff in offense charged. 

Del.—^Muir v. Muir, 86 A.2d 857, 7 
Terry 678. 

97. Iowa.---Bill v. Bill, 167 N.W. 158, 
178 Iowa 1025. 

98. EvLdeuce held sufficient 

Ga.—York v. York, 41 S.E.2d 877, 202 
Ga. 60—^Bryant v. Bryant, 14 S.B 
2d 725, 192 Ga. 114. 

Evidence held Insufficient 

-Payne v. Payne, 260 S.W. 864. 
202 Ky. 652. 

Pa.—Santer v. Santer, 188 A. 631. 
324 Pa, 140. 

Pusey V. Pusey, 61 Pa.Dist. & 
Co. 236. 

Casern v. Casern, Com.PL, 37 Luz. 
Leg.Reg. 876. 
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99. SvidMioa held not to abotr ftand 
in contract or In obtaining required 
consent for marriage. 

Cal.—Blake v. Blake, 286 P. 2 d 948 125 
C.A. 2 d 218. 

Pa.—^Knecht v. Knecht, Com.Pl 94 
Pittsb.Leg.J. 463. 

Evidence held not to Show fraudulent 
concealment of: 

(1) Ancestry. 

Theophanis v. Theophanis, 61 S 
W.2d 957, 244 Ky. 689. 

( 2 ) Epilepsy. 

Kan.—^Rosander v. Rosander, 276 P 2 d 
338. 177 Kan. 46. 

(3) Insanity prior to marriage. 
Conn.—Behrmann v. Behrmann, 148 A 

363, 110 Conn. 443 . 

Intention to refuse to consum¬ 
mate the marriage or to have children. 
Conn.—McCurry v. McCurry. 10 A.2d 
365, 126 Conn. 175. 

( 6 ) Physical deformity preventing 
sexual intercourse. 

Conn.—Murphy y. Murphy, 152 A. 
397, 112 Conn. 417. 

Pa.—Farnsworth v. Farnsworth, 75 
Pa.Super. 400. 

99.5 Evidence held insufficient 
Pa.—^Zisser v. Zisser, 60 Pa.Dlst. & Co. 
21 , 68 Dauph.Co. 185. 

Parrish v. Parrish, 86 Pittsb.Leg. 
J. 23. 

1. Ohio.—Geiger v. Geiger, 72 N.B. 
2d 766, 80 Ohio App. 161. 

Evidence held sufficient 
R.I.—Smith V. Smith, 118 A.2d 618— 
Carpenter v. Carpenter, 66 A. 2 d 105, 
76 R.I. 310—^Rainey v. Rainey, 190 
A. 27, 57 R.I. 426. 

Evidence held Insufficient 
R.I.—Santos v. Santos, 90 A. 2 d 771, 
80 R.I, 6 —Parnell v. Parnell, 199 
A 445, 60 R.I. 439—Wilcox v. Wil¬ 
cox, 164 A. 88 . 

2 . Evidence held sufficient 

(1) In general. 

Cal.—Gough V. Gough, 225 P.2d 668 , 
101 C.A. 2 d 262. 

Kan.—Kelso v. Kelso, 324 P. 2 d 165, 
182 Elan, 666—Zernickow v* Zemic- 
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ernable temper,^ impotency or physical incapacity incapacity,insanity,® misconduct,®-^ and nonsup¬ 
preventing sexual intercourse,^ or other physical port.® 


kow, 244 P.2d 873, 173 Kan. 153— 
Brown v. Brown, 232 P.2d 603, 171 
Kan. 249, 32 A.Li.H.2d 102—Johnson 
V. Johnson, 207 P.2d 948, 167 Elan. 
624—Carpenter v. Carpenter, 193 
P.2d 196, 165 Kan. 42—Hoffman v. 
Hoffman, 135 P.2d 887, 156 Kan. 647 
—^Petty V. Petty, 76 P.2d 850, 147 
Elan. 342. 

—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106, 76 KD. 667, 2 A.L. 
R.2d 271. 

Ohio.—^Dursa v. Bursa, App., 150 N.E. 
2d 306—^Phillips v. Phillips, App., 
136 N.B.2d 98—^Ridgeway v. Ridge¬ 
way, App., 118 N.E.2d 845, appeal 
dismissed 120 N.B.2d 719, 162 Ohio 
St. 119, certiorari denied 75 S.Ct. 
631, 348 U.S. 971, 99 L.Bd. 756, re¬ 
hearing denied 75 S.Ct. 658, 349 U.S. 
925, 99 Li.Ed. 1256—Johnson v. 

Johnson, App., 108 N.E.2d 346— 
Morrison v. Morrison, App., 107 N. 
E.2d 633—^Harris v. Harris, App., 
107 N.B.2d 226—^Buess v. Buess, 
100 N.B.2d 646, 89 Ohio App. 37— 
Be Garmo v. Be Garmo, App., 92 
lsr.E.2d 414—^Burkle v. Burkle, App., 
89 N.B.2d 326—^Bouglas v. Bouglas, 
App., 68 N.B.2d 237—Gugle v. Gugle, 
App., 67 N.B.2d 156. 

Leibrock v. Leibrock, Com.Pl., 
107 N.B.2d 418—^Neal v. Neal, Com. 
PI., 85 N.B.2d 147—^Mears v. Mears. 
15 Ohio Supp. 61. 

Okl.—CJlark v. Clark, 202 P.2d 990, 
201 Okl. 34—Smyth v. Smyth, 179 
P.2d 920, 198 Okl. 478—Lutke v. 
Lutke, 176 P.2d 496, 198 Okl. 131— 
Harper v. Harper, 164 P.2d 225, 196 
Okl. 198—^McCarty v. McCarty, 141 
P.2d 103, 193 Okl. 18—Beal v. Beal, 
274 P. 19, 136 Okl. 87—Hatchett v. 
Hatchett, 214 P. 929, 89 Okl. 176. 
Pa.—^Richmond v. Richmond, Com.Pl., 
10 Sch.Reg. 78. 

(2) To establish that husband had 
attempted suicide, or had at least 
gone through all of the outward mo¬ 
tions, so as to convey to his wife the 
idea that he was attempting it. 

Ohio.—^Liedorff v. LiedorfC, Com.Pl., 

113 N.B.2d 127. 

XividexLce held insufflcieiLt 

(1) In general. 

Kan.—Lindbloom v. Lindbloom, 279 
P.2d 243, 177 Kan. 286. 

Ohio.—^Hamilton v. Hamilton, App., 

114 N.B.2d 487—^Brown v. Brown, 
App.. 76 N.E.2d 730—Kelly v. Kel¬ 
ly, App., 68 N.B.2d 238—^Palknor 
V. Falknor, App., 68 N.B.2d 699— 
Winnard v. Winnard, 23 N.B.2d 
977, 62 Ohio App. 351. 

Okl.—White V. White, 281 P.2d 745— 
Hornor v. Hornor, 3 P.2d 670, 161 
Okl. 292. 

Or.-Kilbom v. Kilbom, 200 P.2d 603, 
186 Or. 13. 

(2) To establish husband’s right 
to divorce sought on ground.of wife's 


refusal of sexual intercourse, failure 
to prepare meals, failure to provide 
food for husband's diabetic condi¬ 
tion, and on ground of general indif¬ 
ference to her social and domestic ob¬ 
ligations. 

N.J.—^Franklin v. Franklin, 52 A.2d 
841, 140 N.J.Ea. 127. 

(3) To establish as ground for di¬ 
vorce that wife openly and notorious¬ 
ly associated with men during hus¬ 
band's absence in military service 
overseas. 

Wash.—Sinnott v. Sinnott, 179 P.2d 
305, 27 Wash.2d 520. 

3. Evidence held sufficient 

Fla.—^Berman v. Berman, 103 So.2d 
611—^Kleinschmidt v. Kleinschmidt, 
66 So.2d 815—W'illiams v. Williams, 
62 So.2d 729—Mellott v. Mellott. 67 
So.2d 4—Coleman v. Coleman, 26 
So.2d 445, 157 Fla. 515—Rice v. 
Rice, 4 So.2d 850, 148 Fla. 620— 
Greisen v. Greisen, 200 So. 523, 146 
Fla. 94—^Rooney v. Rooney, 187 So. 
260, 136 Fla. 635—^Baker v. Baker, 
114 So. 661, 94 Fla. 1001. 

Ky.—Wells v. Wells. 293 S.W.2d 718. 
Evidence held Insufficient 
Fla.—Straughter v, Straughter, 87 So. 
2d 499—^Fishier v. Fishier, 61 So.2d 
924—^Harmon v. Harmon, 40 So.2d 
209—Stewart v. Stewart, 24 So.2d 
629, 156 Fla. 815—Godwin v. God¬ 
win, 190 So. 603, 139 Fla. 309—^Mc- 
Bade v. McBade, 146 So. 228, 107 
Fla. 552. 

Ky.—Kelly v. Kelly, 209 S.W. 335, 
183 Ky. 172, 576. 

4. Tenn.—^Reed v. Reed, 177 S.W.2d 
26, 26 Tenn.App. 690. 

Preponderance of evidence required 
Mo.—Smith v. Smith, 229 S.W. 398, 
206 Mo.App. 646. 

19 C.J. p 131 note 97 [d]. 

Evidence held sufficient 
Ala.—^Rains v. Rains, 187 So. 425, 
237 Ala. 674. 

Ky.—^Barnett v. Barnett, 167 S.W.2d 
846, 292 Ky. 672. 

Pa.—^Wilson v. Wilson, 80 Pa.Super. 

20 . 

Spannuth v. Spannuth, 46 Bauph. 
Co. 171. 

Evidence held insufficient 
Ky.—Zerr v. Zerr, 221 S.W. 650, 188 
Ky. 233. 

Miss.—Sarphie v. Sarphie, 177 So. 
358, 180 Miss. 313. 

Tenn.—^Reed v. Reed, 177 S.W.2d 26, 
26 Tenn.App. 690. 

40 C.J. p 1270 note 28 [a]. 

43 Evidence held sufficient 
To establish that wife during mar¬ 
riage and thereafter was fully ca¬ 
pable of performing her duties of 
caring for her home and child. 

Mo.—^Ramos v. Ramos, App., 232 S.W. 
2d 188. 


5. See infra § 143(2). 

5.5 Evidence held sufficient 

(1) To entitle wife to a divorce 
from husband on ground of his mis¬ 
conduct. 

Fla.—^Harmon v. Harmon, 40 So.2d 
209. 

Mich.—Pitcher v. Pitcher, 23 N.W.2d 
195, 314 Mich. 648. 

(2) To sustain decree granting 
husband a divorce because of improp¬ 
er conduct of wife. 

Mich.—^Boolittle v. Boolittle, 18 N.W”. 
2d 419, 311 Mich. 181. 

(3) To justify decree awarding 
husband an absolute divorce on his 
cross bill charging acts subversive 
of the marital relation. 

Mich.—Mason v. Mason, 26 N.W.2d 
722, 317 Mich. 95. 

6. R.I.—Whitcomb v. Whitcomb, 133 
A.2d 746—Scullin v. Scullin, 13 A.2d 
702, 65 R.I. 91. 

Direct evidence or reasonable in- 
ference may be used to establish 
"neglect and refusal to provide." 

R.I.—^Blatchford v. Blatchford, 20 A. 
2d 539, 67 R.I. 24. 

Pecuniary or physical ability of 
husband to support wife must affirm¬ 
atively appear. 

Vt.—^Beamish v. Beamish, 178 A. 745, 
107 Vt. 263. 

Evidence held sufficient 
Ark.—Garner v. Garner, 2 S.W.2d 
1107, 176 Ark. 1204. 

Cal.—Clark v. Clark, 264 P. 761, 203 
C. 441. 

Gray v. Gray, 13 P.2d 662, 125 
C.A. 203—^Hammond v. Hammond, 
267 P. 893, 92 C.A. 212. 

Kan.—^Rolland v. Holland, 85 P.2d 
21, 148 Kan. 851. 

Ky.—Hill V. Hill, 185 S.W.2d 245, 299 
Ky. 351. 

La.—^Kaufman v. EZaufman, 83 Sa 
775, 146 La. 488. 

Mich.—^Bushey v. Bushey, 67 N.W.2d 
128, 841 Mich. 242—Syc v. Syc, 65 
N.W.2d 784, 340 Mich. 213—Irvine 

V. Irvine, 63 N.W.2d 618, 339 Mich. 
376—^Marrobie v. Marrobie, 54 N.W. 
2d 623, 334 Mich. 447—Byrne v. 
Byrne, 24 N.W.2d 173, 315 Mich. 441 
—^Brookhouse v. Brookhouse, 281 N. 

W. 673, 286 Mich. 151—Greshow v. 
Greshow, 263 N.W. 740, 273 Mich. 
650—^Boranso v. Boranso, 237 N.W. 
373, 255 Mich. 186—Trader v. Tra¬ 
der, 236 N.W. 886, 254 MicbL 628. 

Neb.—^Ellwanger v. Ellwanger, 264 
N.W. 148, 130 Neb. 96. 

Nev.—^Jewell v. Jewell, 292 P. 616, 
53 Nev. 97. 

N.T.—Traylor v. Traylor, 169 N.T.S. 
2d 818, 3 A.D.2d 727—Verdone v. 
Verdone, 130 N.T.S.2d 350, 283 App. 
Biv. 961—^Vesper v. Vesper, 94 N.T, 
S.2d 640, 276 App.Blv. 968—Sadia- 
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§ 143(1) DIVORCE 


The general rules as to degree of proof and weight 
and sufficiency of evidence have also been applied in 

eursky v. Sadagursky, 62 N.T.S.2d 
4S8, 270 App.Div. 1022—^Markowitz 
V. Markowitz, 3 N.Y.S.2d 57, 254 
App.Div. 586. 

Liindley v. Lindley, 162 N.Y.S.2d 
217—^Loriflce v. Lorifice, 148 N.Y.S. 

2d 578—Avrutis v. Avrutis, 140 N. 

Y.S.2d 365—^Meyer v. Meyer, 9 N.Y. 

S.2d 28. 

Okl.—Jahn v. Jahn, 276 P.2d 225— 

Hayes v. Hayes, 62 P.2d 62, 178 
Okl. 206. 

R.I.—^Nardolillo v, Nardolillo, 123 A. 

2d 141—^Lacombe v. Lacombe, 79 A 
2d 760, 78 RI. 118—Knight v. 

Knight, 24 A.2d 612, 67 R.I. 412. 

Tenn.—^Bennett v. Bennett, App., 292 
S.W.2d 202. 

Tex.—^Hickman v. Hickman, Civ. 

App., 20 S.W.2d 1073. 

Utah.—Stanger v. Stanger, 270 P. 

149, 72 Utah 357. 

Vt.—Sage v. Sage, 61 A.2d 567, 115 
Vt. 364. 

Va.—^Hensley v. Hensley, 94 S.B.2d 
211, 198 Va. 414. 

Wash.—Baselt v. Baselt, 224 P.2d 
631, 37 Wash.2d 461—Lamping v. 

Lamping, 84 P.2d 348, 197 Wash. 1. 

Evidence held insnffloient 
(1) In general. 

Alaska.—Ellis v. Ellis, 8 Alaska 373. 

Ark.—Saugey v. Saugey, 305 S.W.2d 

866 . 

Ky.—Nall v. Nall, 64 S.W.2d 453. 251 
Ky. 126. 

Md.—^Waltrick v. Waltrick, 182 A. 

339,169 Md. 705. 

Mass.—Denisi v. Denisi, 136 N.E.2d 
668, 334 Mass. 392—Young v. 

Young, 129 N.E,2d 894, 333 Mass. 

767. 

Mich.—Tackabury v. Tackabury, 54 
N.W.2d 204, 334 Mich. 157—Gaw 
V. Gaw, 41 N.W.2d 341, 327 Mich. 

120—Hadley v. Hadley, 36 N.W.2d 
144, 323 Mich. 555—^Herp v. Herp, 

235 N.W. 860, 254 Mich. 33—Halicki 
V. Halicki, 221 N.W. 129, 244 Mich. 

841—Rice v. Rice, 214 N.W. 835, 239 
Mich. 686—^Hammond v. Hammond, 

208 N.W. 428, 234 Mich. 444. 

Mo.—Greenbury v. Greenbury, App., 

223 S.W.2d 153. 

Mont.—Shaw v. Shaw, 208 P.2d 614, 

122 Mont. 593. 

Neb.—^Baker v. Baker, 89 N.W.2d 35, 

166 Neb. 306. 

N.Y.—RisikofE v. Risikoff, 127 N.Y.S. 

2d 622, 283 App.Div. 782—Wirth v. 

Wirth, 122 N.Y.S.2d 214, 282 App. 

Div. 726, motion withdrawn 117 N. 

B.2d 907, 306 N.Y. 724, affirmed 120 
N.E.2d 226, 306 N.Y. 963—Rodgers 
' V. Rodgers, 107 N.Y.S.2d 927, 279 
App.Div. 640, reargument denied 
110 N.Y.S.2d 279, 279 App.Div. 790, 

, appeal denied 112 N.Y.S.2d 490, ap- 
*.peal dismissed 107 N.B.2d 83, 304 
I N.Y. 691—Gabriel v. Gabriel, 79 N. 

T.S.2d 823, 274 App.Div. 141— 


actions based on public defamation,7 unnatural sex 
relations or demands therefor,7-5 and other causes.^ 

period required to entitle her to di¬ 
vorce on such ground. 

R.I.—^Parker v. Parker, 90 A.2d 438 
79 R.I. 612. 

7. Evidence held insufficient 
La.—^Higginbotham v. Higginboth¬ 
am, 153 So. 631, 179 La. 112— 
Starns v. Starns, 146 So. 166, 176 
La. 610. 

19 C.J. p 143 note 53 [b]. 

7.5 Careful scrutiny of charge 

(1) Charge made in divorce action 
that cause of marital difficulties was 
demand for unnatural sex relations 
must be circumspectly scrutinized. 
Pa.—^Del Vecchio v. Del. Vecchio, 84 

A.2d 261, 169 Pa.Super. 617. 

Emlet V. Bmlet, Com.Pl., 2 Cumb. 
L.J. 73. 

(2) Charges that one spouse made 
perverted sexual demands on the 
other as grounds for divorce should 
be looked on with the greatest suspi¬ 
cion, since such charges are of so 
dark a nature and so easily charged 
and so difficult to disprove. 

Pa.—^Kranch v. Kranch, 84 A.2d 230, 

170 Pa.Super. 169. 

Degree of proof required 
Wife's unnatural sexual relations 
with other women as ground for di¬ 
vorce must be proved by clear, posi¬ 
tive, and satisfactory evidence in the 
I twilight zone required by the “beyond 
a reasonable doubt” rule in criminal 
cases, and “preponderance of evi¬ 
dence” rule in civil cases. 

W.Va.—Cottle v. Cottle, 40 S.E.2d 863, 
129 W.Va. 344. 

8. Attempt to take spouse’s life 
In wife's suit for separate mainte¬ 
nance wherein husband counter¬ 
claimed for divorce, evidence that 
wife struck husband with a board or 
baseball bat when angry over hus¬ 
band's conduct did not establish that 
wife ever attemped to take life of 
husband and did not warrant a decree 
of divorce on that ground. 

Ill.—^Reed v. Reed, 74 N.E.2d 730, 332 
I11.APP. 282. 

Conduct rendeziug living together 
insupportable 

La.—Kemp v. Kemp, 81 So. 221, 144 
La. 671. 

Vicious conduct 

Md.—Gambrill v. Gambrill, 66 A.2d 
887, 193 Md. 244. 

Conviction of crime 
In order to justify a decree of di¬ 
vorce on the ground that defendant 
has been convicted of a crime and 
sentenced to imprisonment for a term 
of two years or longer, the record 
of the proceedings wherein the con¬ 
viction and sentence occurred must 
be authenticated by the proper offi¬ 
cials, and defendant in the divorce ac¬ 
tion must be properly identified as 


Schechter v. Schechter, 44 N.Y.S. 
2d 864, 267 App.Div. 138, affirmed 56 
N.E.2d 262, 293 N.Y. 670—Rosen- 
blum V. Rosenblum, 31 N.Y.S.2d 
693, 263 App.Div. 850—^Morris v. 
Morris, 20 N.Y.S.2d 782, 260 App. 
Div, 6. 

Maloney v. Maloney, 229 N.Y.S. 
67, 131 Misc. 830. 

Abramowitz v. Abramowitz, 137 
N.Y.S.2d 442—^Brooks v. Brooks, 120 
N.Y.S.2d 335—Friedman v. Fried¬ 
man, 114 N.Y.S.2d 874—^Feix v. 
Feix, 100 N.Y.S.2d 627—Haas v. 
Haas, 64 N.Y.S.2d 9, motion denied 
64 N.Y.S.2d 164, appeal dismissed 
64 N.Y.S.2d 11, 271 App.Div. 107, 
affirmed 72 N.Y.S.2d 265, 272 App. 
Div. 822, reargument and appeal 
denied 72 N.Y.S.2d 831, 272 App. 
Div. 934, opinion supplemented 76 
N.Y.S.2d 394, 273 App.Div. 855, re¬ 
versed on other grounds 80 N.E.2d 
337, 298 N.Y. 69, 4 A.L.R.2d 726— 
Pierman v. Fierman, 62 N.Y.S.2d 
650—Salierno v. Salierno, 57 N.Y.S. 
2d 563. 

N.D.—Johnson v. Johnson, 180 N.W. 
794, 46 N.D. 606. 

Ohio.—Burke v. Burke, 173 N.E. 637, 
36 Ohio App. 551. 

Okl.—Newman v. Newman, 290 P. 
179, 144 Okl. 160—Reed v. Reed, 
246 P. 413, 119 Okl. 5. 

Pa.—Bailey v. Bailey, Com.Pl., 7 
Cumb.L.J. 9. 

R.I.—Parker v. Parker, 63 A.2d 211, 
75 R.I. 27—White v. White, 31 A.2d 
427, 69 R.I. 116—Blatchford v. 
Blatchford, 20 A.2d 539, 67 R.I. 24— 
Scullin V. Scullin, 13 A.2d 702, 65 
R.I. 91—Farnell v. Farnell, 199 A. 
445, 60 R.I. 439—Sherman v. Sher- 
man^ 186 A. 608—^Puhacz v, Puhacz, 
180 A. 377, 55 R.I. 306. 

Vt.—^Beamish v. Beamish, 178 A. 
745, 107 Vt. 263—Carr v. Carr, 135 
A. 5, 100 Vt. 65. 

Wash.—Carey v. Carey, 25 P.2d 973, 
174 Wash. 606—^Malan v. Malan, 269 
P. 836, 148 Wash. 537. 

Wis.—Goerner v. Goerner, 187 N.W. 
976, 177 Wis. 603, mandate amend¬ 
ed 87 N.W. 1023, 177 Wis. 603. 

(2) In divorce proceeding by wife 
on ground of husband’s neglect to 
provide, evidence supported finding 
that wife had forfeited her claim to 
support by forcing husband to vacate 
house. 

R.I.—Weinbaum v. Weinbaum, 103 A. 
2d 226, 81 R.I. 376. 

(3) In wife's divorce suit, trial jus¬ 
tice's decision that petitioner assented 
to respondent's failure to support her 
and was estopped to complain thereof 
was unwarranted by undisputed and 
uncontradicted evidence, which con¬ 
clusively showed respondent’s neglect 
to provide for petitioner's support for 
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Contracting loathsome disease. The ground that 
defendant had contracted a loathsome disease sub¬ 
sequent to the marriage may be proved by one wit¬ 
ness, but it must appear that such witness had knowl¬ 
edge of the facts about which he was testifying.^ 

Incompatibility, In various cases evidence has 
been held sufficient to warrant the grant of a divorce 
for incompatibility, or insufficient to warrant the de¬ 
nial of a divorce therefor,^*5 or insufficient to war¬ 
rant the grant of a divorce, or sufficient to support 
the denial thereof, on such grounds.^*io 

Lewdness and unchastity. In a suit against the 
wife on the ground of such lewd and lascivious con¬ 
duct as proved her to be unchaste, the proof should 
be such as to authorize the court to believe that the 
conduct indulged in leads to the conclusion that the 
offending one is unchaste and the charge is not 
substantiated by a mere suspicion or by proof of 
circumstances harmless in themselves.^i However, 


DIVORCE § 143(1) 

proof of an act which would constitute adultery is 

not required.i2 

Personal indignities as ground for divorce must 
be proved clearly and satisfactorily,^^ and in a sub¬ 
sequent section are listed cases in which the evi¬ 
dence was held sufficient,^^ and cases in which the 
evidence was held insufficient,^5 to show personal 
indignities. In considering the testimony, all the 
circumstances of the case, including the position in 
life, education, training, and disposition of the par¬ 
ties must be borne in mind.^® Specific acts and con¬ 
duct must be proved, and not mere conclusions of 
witnesses.i’^ 

Pregnancy or unchastity prior to marriage. The 
proof must be clear and satisfactory to authorize a 
divorce on the ground that, unknown to the hus¬ 
band, the wife was pregnant by another man at the 
time of the marriage^S or that at the time of the 


the person involved In the conviction 
and sentence. 

Pa.—Mylonas v. Mylonas, 81 Pa.Dist. 

& Co. 462, 2 Cumb.L.J. 91. 

Befasal of intercanrse 
Evidence sustained trial court's 
findingrs grranting: husband a divorce 
on ground of refusal of reasonable 
matrimonial intercourse. 

S.D.—^Hathaway v. Hathaway, 24 N. 

\V.2d 33, 71 S.D. 310. 

Other causes 

(1) Evidence was held sufficient to 
establish the “other causes’* men¬ 
tioned in statute authorizing court, in 
exercise of its sound discretion, to 
render decree a mensa et thoro. 

Ky.—Ingram v. Ingram, 61 S.W.2d 

243, 244 Ky. 400—^Hoagland v. 

Hoagland, 291 S.W. 1044, 218 Ky. 
636—^Humphries v. Humphries, 283 
S.W. 391, 214 Ky. 397—^Turner v. 
Turner, 276 S.W. 967, 211 Ky. 7. 

(2) Evidence did not sustain find¬ 
ing that wife was untrustworthy and 
guilty of immoral acts so as to entitle 
husband to divorce. 

Wash.—Maley v. Maley, 140 P.2d 262, 
18 Wash.2d 766. 

9. Ky.—Traylor v. Traylor, 13 S.W. 

2d 486, 227 Ky. 468. 

Evidence held insufficient 

Ky.—^Boughner v. Boughner, 41 S.W. 

26, 19 Ky.L. 604. 

19 C.J. p 142 note 62 [d] (1). 

93 U.S.—^Paddock v. Paddock, C.A. 
Alaska, 240 P.2d 926—^Burch v. 
Burch, C.A.Virgin Islands, 195 F.2d 
799. 

Green v. Green, D.C.Alaska, 113 
P.Supp. 697. 

N.M.—Woollett V. Woollett, 260 P.2d 
913, 57 N.M. 660. 

Okl.—Chappell v. Chappell, 298 P.2d 
768. 


Age discrepancy and separation 
In husband’s action for divorce, 
facts that husband was thirty seven 
years and wife was fifty four years 
old, that they had not lived together 
for two years, and that husband was 
in armed forces, supported trial 
court's finding of incompatibility. 
Okl.—^Bradley v. Bradley, 284 P.2d 
434. 

Maladjustment of sex relations 

Evidence relating to maladjustment 
of sex relations between husband and 
wife justified granting husband and 
wife a divorce from bed and board. 
Ky.—Stevens v. Stevens, 231 S.W.2d 
49, 313 Ky. 294. 

9.10 U.S.—Sachs v. Sachs, D.C. 

Virgin Islands, 155 P.Supp. 860. 
Okl.—Wright v. Wright, 303 P.2d 428. 
10. Ky.—^Horton v. Horton, 122 S. 

W.2d 793, 276 Ky. 104. 
Beconventional demand 

Clear and convincing proof will be 
required to sustain charge of un¬ 
chastity against wife and mother, 
suing husband for separation from 
bed and board, and where several of 
defendant’s witnesses admitted prej¬ 
udice and ill feeling against plain¬ 
tiff, some made statements unusual 
and incredible on their face, and oth¬ 
ers were fiatly contradicted by plain¬ 
tiff and her witnesses in rebuttal, re- 
conventional demand was erroneous¬ 
ly sustained. 

La.—^Mauberret v. Mauberret, 106 So. 

6, 168 La. 899. 

Evidence held sufficient 
Ky.—^Brumley v. Brumley, 247 S.W.2d 
937 —Owens v. Owens, 240 S.W.2d 
46—^Bartley v. Bartley, 220 S.W.2d 
850, 310 Ky. 332—Combs v. Combs, 
171 S.W.2d 1001. 294 Ky. 414— 
Teary v. Yeary, 26 S.W.2d 536, 
233. Ky. 691—Colyer v. Colyer, 26 
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S.W.2d 511, 233 Ky. 752—Talland- 
ingham v. Vallandingham, 22 S. 
W.2d 424, 232 Ky. 123—Smith v. 
Smith, 250 S.W. 128, 198 Ky. 765. 
Evidence held insufficient 
K^'.—^Mosley v. Mosley, 272 S.W.2d 
336—^Wright v. Thomas, 209 S.W.2d 
315, 306 Ky. 763—^Napier v. Napier, 
198 S.W.2d 226, 303 Ky. 525—Rose 
V. Rose, 195 S.W.2d 269, 302 Ky. 
658—Luttrell v. Luttrell, 176 S.W. 
2d 85, 296 Ky. 36—^Blackburn v. 
Blackburn, 171 S.W.2d 457, 294 Ky. 
312—^Wiggins v. Wiggins, 104 S.W. 
2d 1097, 268 Ky. 352—Theophanis 
V. Theophanis, 51 S.W.2d 957, 244 
Ky. 689—^Austin v. Austin, 50 S.W. 
2d 9, 243 Ky. 848—Autry v. Autry, 
36 S.W.2d 15, 237 Ky. 608—Riley v. 
Riley, 25 S.W.2d 59, 233 Ky. 134— 
Pertig V. Pertig, 291 S.W. 706, 218 
Ky. 370—^Payne v. Payne, 260 S.W. 
364, 202 Ky. 652—^Hertel v. Hertel, 
259 S.W. 1026, 202 Ky. 422. 

11. Ky.—Blackburn v. Blackburn, 
171 S.W.2d 457, 294 Ky. 312—Riley 
V. Riley, 26 S.W.2d 59, 233 Ky. 134 
—Evans v. Evans, 16 S.W.2d 485, 
229 Ky. 21. 

12. Ky.—^Horton v. Horton, 122 S.W. 
2d 793, 276 Ky. 104. 

13. See infra § 143(3) a. 

14. See infra § 143(3) b. 

15. See infra § 143(3) b. 

16. See infra § 143(3) d. 

17. See infra § 143(3) e. 

18. Pa.—^Kissell v. Kissell, 60 A.2d 
834, 163 Pa.Super. 288—Ingram v. 
Ingram, 91 Pa.Super. 82. 

Evidence held sufficient 
(1) In general. 

Iowa.—Wiley v. Wiley, 215 N.W. 706, 
204 Iowa 553. 



§§ 143(1)-143(2) DIVORCE 

marriage she was unchaste.^® 

§ 143(2).-Insanity 

Hopeless, or permanent and incurable, insanity as a 
ground for divorce must be sufficiently established by evi¬ 
dence of the prescribed nature. Proof of the reasonable 
probability of the incurability of the insanity is generally 
sufficient. 

Under statutes making the hopeless insanity, or 
permanent and incurable insanity, of a spouse 
ground for divorce under certain conditions, the 
evidence must sufficiently establish the requisite con¬ 
ditions; 19*2 o and where the statute prescribes the 
nature of evidence required to establish insanity, the 


27A C.J.S. 

evidence must substantially confonn to the prescrip- 

tion.t9-2i 

Proof of incurable insanity need not be such as 
to create an absolute certainty,19-22 or even a moral 
certainty ;i9-23 and proof of the reasonable proba¬ 
bility of the incurability of the insanity is sufiS- 
cient.3-9-24 A preponderance of evidence is gener¬ 
ally required and sufScient to establish the requi¬ 
site insanity.19-26 However, under some statutes, 
except where the spouse has been an inmate of an 
asylum for the insane for a specified period, a di¬ 
vorce may not be granted unless proof that the 
spouse is hopelessly insane is established by expert 
testimony beyond a reasonable doubt.i2-2* 


Mo.—^Needham v. Needham, 299 S.W. 
832. 

Pa.—^Dowdell v. Dowdell, Com.Pl., 8 
Bucks Co. 140. 

(2) To support finding that the 
husband had access to the wife-to-be 
during period the child was conceived. 
Ky.—Clift V. Clift, 288 S.W.2d 343. 
Evidence held InsuQlclent 

(1) In general. 

Ala.—Gray v. Gray, 93 So. 900, 208 
Ala. 284. 

Iowa.—^Heath v. Heath, 269 N.W. 
761, 222 Iowa 660. 

Ky.—Cronin v. Cronin, 27 S.W.2d 950, 
234 Ky. 207. 

Pa.—^Kissell v. Kissell, 60 A.2d 834, 
163 Pa.Super. 288—Peifer v. Peifer, 
173 A. 437, 113 Pa.Super. 271. 
Tenn.—Taylor v. Taylor, 16 Tenn.App. 
563. 

(2) To overcome presumption that 
child was husband’s and did not sup¬ 
port decree of divorce. 

Ala.—Arthur v. Arthur, 77 So.2d 477, 
262 Ala. 126. 

19. Evidence held Insnfflclent 
Md.—Wlegand v. Wiegand, 142 A. 
188, 155 Md. 643. 

19.20 Statute prescribes means of 
ascertaining insanity 

Proof required by statute malting 
permanent and incurable insanity a 
ground for divorce cannot be dis¬ 
pensed with, but such statutory re¬ 
quirements merely prescribe the 
means of ascertaining the existence 
of permanent and incurable insanity. 
Md.—^Dodrer v. Dodrer, 37 A.2d 919, 
183 Md. 413. 

‘Permanently and incurably insane” 
Testimony established that wife 
who was afilicted with dementia prae- 
cox or schizophrenia and had been 
under control and sup'eiwlsion of state 
hospital for insane for many years 
was ‘‘permanently and incurably in¬ 
sane" so that husband was entitled to 
a divorce a vinculo. 

Md.—^Dodrer v. Dodrer, .supra. 

19.21 Pa.—=Smith -v. Smith, 56 Pa. 

Dist&Co. 279. ' ' 


Agreement la testimony of two or 
more physicians 

<1) Under statute authorizing di¬ 
vorce a vinculo matrimonii where 
court finds from testimony of two or 
more physicians competent in psy¬ 
chiatry that insanity is permanently 
incurable with no hope of recovery, 
court may determine from testimony 
of two or more such physicians that 
insanity is permanently incurable, 
with no hope of recovery, although 
the two do not so directly testify in 
words of statute? and divorce could 
not be granted on such grrounds where 
testimony of only one psychiatrist 
would support inference that wife 
was incurably insane. 

Md.—^Bowersock v. Bowersock, 123 
A.2d 909, 210 Md. 427. 

(2) Statute requiring court to find 
from testimony of two physicians 
competent in psychiatry that defend¬ 
ant's insanity Is permanently incur¬ 
able before granting a divorce on 
ground of insanity does not require 
court to make such finding merely be¬ 
cause two psychiatrists testify to 
that effect, but such finding is to be 
made from all the facts before court 
which must include such testimony 
by two psychiatrists. 

Md.—^Dodrer v. Dodrer, 37 A.2d 919, 
183 Md. 413. 

19.22 Cal.—Wirz v. Wirz, 214 P.2d 
839, 96 C.A.2d 171, 16 A.L.R.2d 1129. 
Ky.—^Tipton v. Tipton, 217 S.W.2d 
799, 309 Ky. 338. 

19J23 Overcoming contrary presump¬ 
tion 

Proof of fact, such as incurable in¬ 
sanity,- to moral certainty, is not re¬ 
quired in civil action, as for divorce, 
but proof of reasonable probability 
thereof is normally sufficient, and ab¬ 
solute certainty is not required, even 
where specially strong degree of 
proof is required or contrary pre¬ 
sumption must be overcome. 

Cal.—Wirz v. Wirz, 214 P.2d 839, 96 
C-A.2d 1-71, 16 A.D.R.2d 1129, 
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19.24 Cal.—Wirz v. Wirz, supra. 
Well-grounded opinion evidence 
Incurable insanity, as of defendant 
in divorce suit, need not be proved 
with more certainty than by well 
grounded opinion evidence in light of 
present day medical knowledge, al¬ 
though opinion evidence, such as 
medical expert’s opinion that de¬ 
fendant in divorce suit is incurably 
Insane, is not conclusive on court 
Cal.—Wirz v. Wirz, supra. 

Evidence held suffideiLt to show 
curable insanity 

(1) In husband's suit for divorce 
under statute authorizing a divorce 
when spouse has become permanently 
and incurably insane, etc., medical 
testimony of physicians, that "in 
their opinion" insanity of wife was 
permanent and incurable was suffi¬ 
cient to Justify divorce without posi¬ 
tive testimony of physicians that the 
insanity of wife was permanent and 
incurable. 

Ky.—Tipton V. Tipton, 217 S.W.2d 
799, 309 Ky. 338. 

(2) In husband’s suit for divorce 
on ground of wife’s Incurable in¬ 
sanity, trial judge’s finding that de¬ 
fendant was not incurably insane was 
erroneous as contrary to uncontra¬ 
dicted testimony of unimpeached 
medical director of state hospital, 
wherein defendant had been confined 
for over three years under court com¬ 
mitment, that defendant, in such wit¬ 
ness’ opinion was incurably insane in 
realm of reasonable probability. 

Cal.—Wirz v. Wirz, 214 P.2d 839, 96 

C.A.2d 171, 16 A.Li.R.2d 1129. 

19.25 Idaho.—Gorges v. Gorges, 245 
P. 691, 42 Idaho 357. 

19.26 Pa.—Thies v. Thies, 67 Pa. 
Dist. & Co. 468, 29 Erie Co. 164. 

Pennington v. Pennington, Com. 
PI., 1 Lycoming 66. 

Evidence held iusufflolent 
(1) In general. 

Pa.—Schwarzkopf v. Schwarzkopf, 
107 A.2d 610, 176 Pa.Super. 441. 
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Supervision of spouse hy mental institution. The 
supervision of a spouse by a mental institution, re¬ 
quired by a statute as a fact necessary to be present 
before a commission will be appointed to inquire 
into the sanity of the spouse, is not proof of the 
insanity which is made, by the statute, a ground for 
divorce.i9*27 Qn the other hand, under a statute 
so providing, where the spouse has been for a speci¬ 
fied period an inmate of any asylum for the insane, 
that fact shall be conclusive proof of hopeless in- 

sanity.i^-28 

§ 143(3).-Personal Indignities 

a. Nature and degree of proof required 

b. Sufficiency of evidence generally 

c. Provocation and retaliation 


DIVORCE §§ 143(2)-143(3) 

d. Consideration of circumstances 

e. Proof of specific acts and conduct 

a. Nature and Degree of Proof Required 

Personal indignities, as a ground for divorce, must be 
established by clear and satisfactory evidence, or a pre¬ 
ponderance of credible testimony. 

Personal indignities as ground for divorce must 
be proved by clear and satisfactory, or clear and 
convincing, evidence,i9-^t^ or must be established 
by a preponderance of credible testimony.^ 

More specifically, there must be clear and satis¬ 
factory evidence of a course of conduct from which 
an inference of settled hate and estrangement may 
be deduced ^nd it must be showm by a pre¬ 

ponderance of the evidence that the indignities al- 


(2) Testimony by a general prac¬ 
titioner that respondent was “mental¬ 
ly ill" and committed to a mental 
institution does not constitute proof 
of insanity by expert testimony. 

Pa.—Smith v. Smith, 56 Pa.Dist. & 
Co. 279. 

19.27 Del.—Jacobs v. Jacobs, 76 A.2d 
742, 6 Terry 544. 

19.28 Pa.—Schwarzkopf v. Schwarz¬ 
kopf, 107 A.2d 610, 176 Pa.Super. 
441. 

19.40 Pa.—^Rankin v. Rankin. 124 A. 
2d 639, 181 Pa.Super. 414—Moyer v. 
Moyer, 124 A.2d 632, 181 Pa.Super. 
400—Williams v. Williams, 118 A.2d 
591, 180 Pa.Super. 114—Orsuto v. 
Orsuto, 91 A.2d 284, 171 Pa.Super. 
532—^McLaughlin v. McLaughlin, 87 
A.2d 101, 170 Pa.Super. 516—Craig 
V. Craig, 85 A.2d 626, 170 Pa.Super. 
530—^Kranch v. Kranch, 84 A.2d 230, 
170 Pa.Super. 169—Duhme v. 

Duhme, 78 A.2d 44, 168 Pa.Super. 
406—Thornton v. Thornton, 77 A.2d 
691, 168 Pa.Super. 391—^Benny v. 
Benny, 74 A.2d 782, 167 Pa.Super. 
227—Dyer v. Dyer, 72 A.2d 605, 166 
Pa.Super. 520—Blose v. Blose, 61 
A.2d 370, 163 Pa.Super. 322—^Berger 
V. Berger, 55 A.2d 550, 161 Pa.Super. 
561—Tanner v. Tanner, 49 A.2d 875, 
159 Pa.Super. 637—Castner v. Cast- 
ner, 48 A.2d 117, 169 Pa.Super. 387— 
Harding v. Harding, 40 A.2d 869, 
166 Pa.Super. 438—Welsh v. Welsh, 
16 A.2d 672, 142 Pa.SupeT. 421— 
Snyder v. Snyder, 16 A.2d 383, 141 
Pa.Super. 533—Daly v. Daly, 9 A.2d 
192, 137 Pa.Super. 403—Scott v. 
Scott, 7 A.2d 36, 136 Pa.Super. 605 
—La Clair v. La Clair, 194 A. 224, 
128 Pa.Super. 469—^Elverson v. El- 
verson, 159 A. 48, 104 Pa.Super. 90— 
Twaddell v. Twaddell, 95 Pa.Super. 
429—^Breson v. Breson, 94 Pa.Super. 
364—^Lomax v. Lomax, 87 Pa.Super. 
643—Altwater v. Altwater, 81 Pa. 
Super. 359—^Boiler v. Boiler, 81 
Pa.Super. 334—^Forrester v. For¬ 
rester, 77 Pa.Super. 364. 


Presser v. Presser, 49 Pa.Dist. & 
Co. 44, 25 Erie 281—Scott v. Scott, 
48 Pa.Dist. & Co. 300, 25 Erie 284— 
Kehler v. Kehler, 8 Pa.Dist. & Co. 
684, 22 Schuylkill Leg.Rec. 383. 
Reed v. Reed, 28 Pa.Dist. 511. 
Lenich v. Lenich, Com.Pl., 47 
Berks Co. 261—Herb v. Herb, Com. 
PI., 38 Berks Co. 47, 59 York 151— 
D’Amico V. D’Amico, Com.Pl., 35 
Berks Co. 440—Sadler v. Sadler, 
Com.Pl., 34 Del.Co. 429—Steele v. 
Steele, Com.Pl., 33 Del.Co. 141— 
Poirer v. Poirer, Com.Pl., 31 Del.Co. 
683—Curry v. Curry, Com.Pl., 31 
Erie Co. 88—^Burkhard v. Burkhard, 
Com.Pl., 31 Erie Co. 57—Kessler v. 
Kessler, Com.Pl., 25 Erie Co. 397— 
Powell V. Powell, Com.Pl., 47 Lack. 
Jur. 23—^Ryba v. Ryba, Com.Pl., 21 
Leh.L.J. 326—Terrace v. Terrace, 
Com.Pl., 38 Luz.Leg.Reg. 203— 
Kulatz V. Kulatz, Com.Pl., 35 Luz. 
Leg.Reg. 292—^Bigoney v. Bigoney, 
Com.Pl., 67 Montg.Co. 209—^Banos 
V. Banos, Com.Pl., 63 Montg.Co. 68 
—Stevenson v. Stevenson, 64 
Montg.Co. 38—^Blosser v. Blosser, 
87 Pittsb.Leg.J. 683, 2 Fay.L.J. 266 
—Di Cello V. Di Cello, Com.Pl., 45 
Sch.Leg.Rec. 103—^Duncan v. Dun¬ 
can, 5 Sch.Reg. 379—^Lancaster v. 
Lancaster, Com.Pl., 27 Wash.Co. 1— 
Nolan V. Nolan, 21 West.Co.L.J. 264. 
19 C.J, p 143 note 53. 

Testimony held vague and indefinite 

(1) In general. 

Pa.—^Powell V. Powell, Com.Pl„ 47 
Lack. Jur. 23—^Redmond v. Red¬ 
mond, Com.Pl., 10 Sch.Reg. 89. 

(2) Libelant’s testimony that re¬ 
spondent “always" or “continually" 
did certain things or that she used to 
be “terrible" was of little value in 
libel for divorce on ground of in¬ 
dignities, because it was vague and 
indefinite. 

Pa.—Gross v. Gross, 69 A.2d 190, 165 
Pa.Super. 532. 

521 


Evidence of cruel and barbarous 
treatment, insufilcient in itself to 
warrant granting of divorce, might 
properly be considered in connection 
with other conduct under charge of 
indignities to person. 

Pa.—Sleight v. Sleight, 181 A. 69, 119 
Pa.Super. 300. 

Settled hate and estrangement 
In divorce action, respondent's con¬ 
duct and threats, not amounting to 
treatment endangering libelant's life, 
are properly considered in connection 
with other conduct under charge of 
indignities to person, but to sustain 
such charge, there must be evidence 
warranting inference of settled hate 
and estrangement. 

Pa.—^hlentser v. Mentser, 7 A. 2d 541, 
136 Pa.Super. 582—^Huston v. Hus¬ 
ton, 197 A. 774, 130 Pa.Super. 501. 
Master’s favorable impression of 
libelant and his unfavorable impres¬ 
sion of respondent could not supply 
the deficiencies in the proofs essential 
to a decree in favor of libelant who 
sought divorce on ground of indig¬ 
nities. 

Pa.—Sieno v. Sieno, 61 A2d 778, 163 
Pa.Super. 479. 

19.41 Mo.—Greenbury v, Greenbury, 
App., 223 S.W.2d 163. 

Slight preponderance held insufficient 
In weighing evidence relating to li¬ 
bellant’s right to divorce, on ground 
of indignities to the person, court 
should not enter decree based on 
merely slight preponderance of the 
evidence, but should refuse divorce 
unless libelant establishes case by 
clear and satisfactory proof. 

Pa.—Oliver v. Oliver, 94 A.2d 124, 172 
Pa.Super. 600—Hartley v. Hartley, 
35 A2d 591, 154 Pa.Super. 176. 

19.42 Pa.—Spray v. Spray, 138 A.2d 
189, 185 Pa.Super. 407—Williams v. 
Williams, 118 A.2d 691, 180 Pa. 
Super. 114—^De Francesco v. De 
Francesco, 115 A.2d 411, 179 Pa. 
Super. 106—^Raney v. Raney, 90 A. 
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§ 143(3) DIVORCE 


leged rendered libelant’s condition intolerable and 
his life burdensome.i9-'*5 

b. Sufficiency of Evidence Grenerally 

In particular cases the sufficiency or insufficiency of 
evidence to warrant the grant of a divorce for personal 


indignities, or to make a prima facie case for divorce 
therefor, has been adjudicated. 

In the subjoined notes are listed cases in which 
the evidence was held sufficient to warrant the grant 
of a divorce for personal indignities, or insufficient 
to warrant the denial of a divorce therefor, 19-60 or, 


2d 356, 171 Pa.Super. 43—Silfles v. 
Silfles, 79 A.2d 130, 168 Pa.Super. 
421—^Duhme v. Duhme, 78 A.2d 44, 
168 Pa.Super. 406—^Arnold v. 
Arnold, 74 A.2d 524, 167 Pa.Super. 
211—Carter v. Carter. 72 A.2d 621, 
166 Pa.Super. 499—Gross v. Gross, 
69 A.2d 190, 165 Pa.Super. 532— 
Othtner v. Othmer, 45 A.2d 389, 158 
Pa-Super. 384. 

Marks v. Marks, Com.Pl., 36 
Berks Co. 159—Ochs v. Ochs, Com. 
PI., 4 Chest.Co. 428—Areena v. Ar- 
cena, Com.Pl., 36 Erie Co. 137. 

Evidence held sufficient 

Pa.—Gerlach v. Gerlach, Com.Pl., 70 
Dauph.Co. 299. 

Evidence held insufficient 

Ark.—Settles v. Settles, 195 S.W.2d 
59. 210 Ark. 242. 

Pa.—Coon V. Coon, 95 A.2d 344, 173 
Pa.Super. 60—Raney v. Raney, 90 
A.2d 355, 171 Pa.Super. 43—Mc¬ 
Laughlin V. McLaughlin, 87 A.2d 
101, 170 Pa.Super. 516—^Kranch v. 
Kranch, 84 A.2d 230, 170 Pa.Super. 
169—^Monaco v. Monaco, 50 A.2d 520, 
160 Pa.Super. 117. 

19.43 Pa.—Romano v. Romano, 133 
A.2d 273, 183 Pa.Super. 462—Wil¬ 
liams V. Williams, 118 A.2d 691, 180 
Pa.Super. 114—Soper v. Soper, 112 
A.2d 420, 178 Pa.Super. 182—^Bred- 
benner v. Bredbenner, 107 A.2d 169, 
175 Pa.Super. 580—Oliver v. Oliver, 
94 A.2d 124, 172 Pa.Super. 600— 
Benny v. Benny, 74 A.2d 782, 167 
Pa.Super. 227. 

Evidence held sufficient 

Pa.—Patton v. Patton, 132 A.2d 915, 
183 Pa.Super. 468—^Leslie v. Leslie, 
132 A.2d 379, 184 Pa.Super. 18— 
Boyer v. Boyer, 130 A.2d 265, 183 
Pa.Super. 260—^Hurley v. Hurley, 
119 A.2d 634, 180 Pa.Super. 364— 
Cunningham v. Cunningham, 91 A. 
2d 301, 171 Pa.Super. 577—^Potter v. 
Potter, 78 A.2d 42, 168 Pa.Super. 
402—Cook V. Cook, 74 A.2d 728, 
166 Pa.Super. 629—Schwartz v. 
Schwartz, 69 A.2d 197, 165 Pa.Super. 
689—Callen v. Callen, 67 A.2d 609, 
165 Pa.Super. 161—Seder v. Seder, 
64 A.2d 668, 164 Pa.Super. 372— 
Whinney v. Whinney, 58 A.2d 183, 
162 Pa,Super. 463—^Pogel v. Pogel, 
54 A.2d 844, 161 Pa.Super. 361— 
Holbrook v. Holbrook, 50 A.2d 709, 
160 Pa.Super. 129—^Macormac v. 
Macormac, 48 A.2d 136, 159 Pa. 
Super. 378—^Martin v. Martin, 43 
A.2d 637, 157 Pa.Super. 638—^Prisin- 
zano V. Prislnzano, 30 A.2d 182, 151 
Pa.Super. 207—^McDevitt v. Mc- 
Devitt, 25 A.2d 853, 143 Pa.Super. 


522—Lyle V. Lyle, 23 A.2d 65, 146 
Pa.Super. 415—Steinman v. Stein- 
man, 18 A.2d 816, 144 Pa.Super. 193 
—Grasso v. Grasso, 18 A.2d 112, 
143 Pa.Super. 293. 

Sager v. Sager, Com.Pl., 36 Wash. 
Co. 63. 

Evidence held insufficient 
Pa.—^Barnes v. Barnes, 124 A.2d 646, 
181 Pa.Super. 427—^De Francesco v. 
De Francesco, 115 A.2d 411, 179 Pa. 
Super. 106—^Kranch v. Kranch, 84 
A.2d 230. 170 Pa.Super. 169—Nes- 
bert V. Nesbert, 67 A.2d 670, 165 
Pa.Super. 244—^Helmich v. Helmich, 
38 A.2d 279, 155 Pa.Super. 69. 

Arbutina v. Arbutina, Com.Pl., 19 
Beaver Co. 22—Thomas v. Thomas, 
Com.Pl., 3 Chest.Co. 105—^Port v. 
Port, Com.Pl., 33 Erie Co. 320— 
Benson v. Benson, Com.Pl., 67 
Montg.Co. 266, 65 York Leg.Rec. 
140—^Mondics v. Mondics, Com.Pl., 
93 Pittsb.Leg.J. 41—^Patterson v. 
Patterson, Com.Pl., 30 Wash.Co. 
18—^Lancaster v. Lancaster, Com. 
PI., 27 Wash.Co. 1—Balogh v. 
Balogh, Com.Pl., 23 Wash.Co. 136. 

19.60 Ark.—Nickle v. Nickle, 306 S. 
W.2d 855—^Brimson v. Brimson, 304 
S.W.2d 935, motion denied 309 S.W. 
2d 29—^Fitzgerald v. Fitzgerald, 303 
S.W.2d 576—^McCollum v. McCol¬ 
lum, 301 S.W.2d 565—Stokes v. 
Stokes, 296 S.W.2d 399—^Ayers v. 
Ayers, 290 S.W.2d 24, 226 Ark. 394— 
Coffey V. Coffey, 267 S.W.2d 499, 
223 Ark. 607—Jenkins v. Jenkins, 
242 S.W.2d 124, 219 Ark. 219, 27 
A.L.R.2d 861—^Bridwell v. Bridwell, 
231 S.W.2d 117, 217 Ark. 614—James 
V. James, 221 S.W,2d 766, 215 Ark. 
509—^Hinch v. Hinch, 220 S.W.2d 
123, 216 Ark. 266—^Lupton v. Lup- 
ton, 194 S.W.2d 686, 210 Ark. 140— 
Goodlett V. Goodlett, 178 S.W.2d 
666, 206 Ark. 1048—^Lovett v. Lovett, 
124 S.W.2d 831, 197 Ark. 647— 
Bullington v. Bullington, 106 S.W. 
2d 185, 194 Ark. 1155—Greer v. 
Greer, 99 S.W.2d 248, 193 Ark. 301 
—Zorub V. Zorub, 98 S.W.2d 69, 
193 Ark. 1180—^Ray v. Ray, 93 S.W. 
2d 665, 192 Ark. 660—^Denison v. 
Denison, 71 S,W.2d 1055, 189 Ark. 
239—Yaffe v. Yaffe, 40 S.W.2d 418, 
183 Ark. 1153—^Bowen v. Bowen, 
26 S.W.2d 576, 181 Ark. 1145—Kight 
V. Kight, 20 S.W.2d 194, 179 Ark. 
1199—Bell V. Bell, 14 S.W.2d 651, 
179 Ark. 171—Adams v. Adams, 6 
S.W.2d 290, 177 Ark. 374—Collins 
V. Collins, 2 S.W.2d 41, 176 Ark. 12 
—Scales V. Scales, 268 S.W. 9, 167 
Ark. 298—Griffin v. Griffin, 265 S.W. 

522 


352, 166 Ark. 85—^Kissire v. Kissire, 
236 S.W. 272, 158 Ark. 642. 

Mo.—Simon v. Simon, 248 S.W.2d 560 
—Clemens v. Clemens, 235 S.W.2d 
342, 361 Mo. 485—Whitwell v. Whit- 
well, 300 S.W. 455, 318 Mo. 476. 

Clark V. Clark, App., 306 S.W.2d 
641—^Monroe v. Monroe, App., 300 
S.W.2d 536—^May v. May, App., 294 
S.W.2d 627—Schneider v. Schneider, 
App., 293 S.W.2d 157—White v. 
White, App., 290 S.W.2d 178— 
Thomas v. Thomas, App., 288 S.W. 
2d 689, certiorari denied 77 S.Ct. 
98, 352 U.S. 873, 1 L.Ed.2d 77— 
Eikermann v. Eikermann, App., 283 
S.W.2d 391—Noll v. Noll, App., 277 
S.W.2d 853—Willis v. Willis, App., 
274 S.W.2d 621—Lockhart v. Lock¬ 
hart, App., 271 S.W.2d 208—Rich¬ 
ardson V. Richardson, App., 270 S. 
W.2d 68—Kinder v. Kinder, App., 
267 S.W.2d 356—Cadenhead v. 
Cadenhead, App., 265 S.W.2d 426— 
Taubin v. Taubin, App., 263 S.W.2d 
466—^Robbins v. Robbins, App., 257 
S.W.2d 92—Coggburn v. Coggburn, 
App., 256 S.W.2d 836—^Kendrick v. 
Kendrick, App., 251 S.W.2d 329— 
Hempen v. Hempen, App., 249 S.W. 
2d 486—Garton v. Garton, App., 246 
S.W.2d 832—Beldt v. Beldt, App., 
240 S.W.2d 983—^Johnson v. John¬ 
son, App., 240 S.W.2d 184—Wright 
v. Wright, App., 239 S.W.2d 765— 
Prank v. Prank, App., 238 S.W.2d 
912—^McCormack v. McCormack, 
App., 238 S.W.2d 858—Padgett v. 
Padgett, App., 231 S.W.2d 207— 
Prankenberg v. Prankenberg, App., 
229 S.W.2d 279—^Lowe v. Lowe, 
App., 229 S.W.2d 7—^Rowland v. 
Rowland, App., 227 S.W.2d 478 
—Phillips V. Phillips, App., 219 
S.W. 2 d 249—McManama v. Mc- 
Manama, App., 216 S.W.2d 97— 
Patterson v. Patterson, App., 215 
S.W.2d 761—Beckmann v. Beck¬ 
mann, App., 211 S.W.2d 536, affirmed 
in part and reversed in part on 
other grounds 218 S.W.2d 566, 358 
Mo. 1029, 9 A.L.R.2d 428—Charles 

V. Charles, App., 208 S.W.2d 476— 
Vance v. Vance, App., 203 S.W.2d 
899—Boudinier v. Boudinier, App., 
203 S.W.2d 89, 240 Mo.App. 278— 
Mistier v. Mistier, App., 202 S.W.2d 
513—Thurber v. Thurber, App., 200 
S.W.2d 571—Scott V. Scott, 192 S. 

W. 2d 668, 239 Mo.App. 593-Calla¬ 
han v. Callahan, App., 192 S.W.2d 
48—^Montgomery v. Montgomery, 
App., 185 S.W.2d 870—^Smotherman 

V. Smotherman, App., 185 S.W.2d 
657—^White v. White, App., 180 S. 

W. 2d 229—King v. King, App., 170 
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S.W.2d 982, 237 Mo.App. 764— 

McGinley v. McGinley, App., 170 
S.W.2d 938—Ridge v. Ridge, App., 
165 S.'VV.2d 294—Culp v. Culp, App., 
164 S.W.2d 623—Williamson v. Wil¬ 
liamson, App., 164 S.W.2d 606— 
Zamzow v. Zamzow, App., 159 S.W. 
2d 346—Stevens v. Stevens, App., 
158 S.W.2d 238—Becker v. Becker, 
App., 155 S.W.2d 904—^Pickett v. 
Pickett, App., 150 S.W.2d 587—^Bova 
v. Bova, App., 135 S.W.2d 384— 
Bevier v. Bevler, App., 132 S.W.2d 
1044—Pollard v. Pollard, App., 98 
S.W.2d 132—McClellan v. McClel¬ 
lan, App., 97 S.W.2d 853—Shea v. 
Shea, App., 94 S.W.2d 1102—^Pilk- 
ington V. Pilkington, 93 S.W. 2d 
1068, 230 Mo.App. 569—Key v. Key, 
App., 93 S.W.2d 256—Woods v. 
Woods, App., 90 S.W.2d 1070—Pick- 
rel V. Pickrel, App., 86 S.W.2d 336— 
Hogsett V. Hogsett, App., 83 S.W.2d 
152—Kolaks v. Kolaks, App., 75 S. 
W.2d 600—^Lampert v. Lamport, 
App., 72 S.W.2d 168—^Boehme v. 
Boehme, App., 72 S.W.2d 115— 
Tate V. Tate, 59 S.W.2d 790, 227 
Mo.App. 1141—^Trigg v. Trigg, 41 
S.W.2d 583, 226 Mo.App. 284—Mc¬ 
Cormack V. McCormack, App., 39 
S.W.2d 806—Latta v. Latta, App., 
39 S.W.2d 563—Wirthman v. Wirth- 
man, 39 S.W.2d 404, 225 Mo.App. 
692—^Bowers v. Bowers, 35 S.W.2d 
39, 225 Mo.App. 1197—^Douglass v. 
Douglass, 28 S.W.2d 398, 224 Mo. 
App. 485—^Krebs v. Krebs, 24 S.W. 
2d 171—Tebbe v. Tebbe, 21 S.W.2d 
915, 223 Mo.App. 1106—Rankin v. 
Rankin, App., 17 S.W.2d 381— 
Hawley v. Hawley, 9 S.W.2d 855, 
223 Mo.App. 162—^Larrabee v. Lar- 
rabee, App., 7 S.W.2d 420—Bedal v. 
Bedal, App., 2 S.W.2d 180—Ryan v. 
Ryan, App., 300 S.W. 1046—Dennis 
V. Dennis, App., 289 S.W. 16—^Wheat 

V. Wheat, App., 279 S.W. 755—Leut- 
zinger v. McNeely, 273 S.W. 241, 
216 Mo.App. 699—^McAdams v. Mc¬ 
Adams, App., 267 S.W. 428—Spitz- 
barth v. Spitzbarth, App., 260 S. 

W. 785—^Methudy v. Methudy, 
App., 238 S.W. 562—Martin v. Mar¬ 
tin, App., 238 S.W. 525—Coons v. 
Coons, App., 236 S.W. 358—^Wade v. 
Wade, App., 229 S.W. 432—O’Hern 
V. O'Hern, 228 S.W. 533, 206 Mo. 
App. 651—^Lauderdale v. Lauder¬ 
dale, App., 224 S.W. 126—Wehren- 
brecht v. Wehrenbrecht, 207 S.W. 
290, 200 Mo.App. 452—^Harner v. 
Harner, App., 206 S.W. 385. 

Or.—^Kilborn v. Kilbom, 200 P.2d 603, 
185 Or. 13—Phillips v. Phillips, 156 
P.2d 199, 176 Or. 159—^Marcus v. 
Marcus, 147 P.2d 191, 173 Or. 693. 
Pa.—^Bobst V. Bobst, 54 A.2d 898, 357 
Pa. 441—Wick v. Wick, 42 A.2d 76, 
352 Pa. 25. 

Rosenblatt v. Rosenblatt, 142 A. 
2d 390, 186 PaSuper. 503—Brand- 
man v. Brandman, 138 A.2d 869, 185 
Pa.Super. 510—Campbell v. Camp¬ 
bell, 137-A.2d 830, 186 Pa.Super. 474 


—^Danze v. Danze, 137 A.2d 809, 185 
Pa.Super. Ill—Longaker v. Longa- 
ker, 135 A.2d 783. 184 Pa.Super. 652 
—Robinson v. Robinson, 133 A.2d 
259, 183 Pa.Super. 574—Olbum v. 
Olbum, 128 A.2d 125, 183 Pa.Super. 
5—Rosen v. Rosen, 128 A.2d 111, 
183 Pa.Super. 103—Hansell v. Han- 
sell, 126 A.2d 509, 182 Pa.Super. 15S 
—Green v. Green, 126 A.2d 477, 1S2 
Pa.Super. 287—^Dimerling v. Dimer- 
ling. 121 A.2d 458, 180 Pa.Super. 619 
—Davis V. Davis, 119 A.2d 596, ISO 
Pa.Super. 404—Weichel v. W'eichel, 
119 A.2d 566, ISO Pa.Super. 189— 
Mireles v. Mireles, 116 A.2d 112, 178 
Pa.Super. 503—^Paterson v. Pater¬ 
son, 115 A.2d 919, 178 Pa.Super. 615 
—Greer v. Greer, 115 A.2d 794, 178 
Pa.Super. 643—Sharpe v. Sharpe, 
110 A.2d 804, 177 Pa.Super. 76— 
Gibson v. Gibson, 106 A.2d 864. 176 
Pa.Super. 262—Wieber v. Wieber, 
106 A.2d 854, 175 Pa.Super. 533— 
Kobryn v. Kobryn, 102 A.2d 173, 
174 PaSuper. 472—^Ranieri v. Ra- 
nieri, 101 A.2d 177, 174 Pa.Super. 
618—^Brzezinski v. Brzezinski, 101 
A.2d 164, 174 Pa.Super. 627—Van 
Houten v. Van Houten, 98 A.2d 397, 
174 Pa.Super. 29—Oliver v. Oliver, 
94 A.2d 124, 172 PaSuper. 600— 
Anderson v. Anderson, 94 A.2d 104, 
172 PaSuper. 527—^Nedwidek v. 
Nedwidek, 93 A.2d 871, 172 Pa.Su- 
per. 252—Trimbur v. Trimbur, 91 
A.2d 307, 171 Pa.Super. 541— 

Morgan v. Morgan, 91 A.2d 295, 171 
Pa.Super. 625—^Turner v. Turner, 89 
A.2d 893, 171 PaSuper. 619—Marra 
V. Marra, 88 A.2d 112, 170 Pa.Su¬ 
per. 688—Persi v. Persi, 85 A.2d 
610, 170 Pa,Super. 188—Del Vecchio 
v. Del Vecchio, 84 A.2d 261, 169 Pa. 
Super. 617—Glick v. Glick, 84 A.2d 
248, 170 PaSuper. 142—^Kranch v. 
Kranch, 84 A.2d 230, 170 Pa.Super. 
169—^Lupowitz V. Lupowitz, 83 A.2d 
501, 169 PaSuper. 681—^Havard v. 
Havard, 82 A.2d 283, 169 PaSuper. 
430—Silfles v. Silfies, 79 A.2d 130, 
168 Pa.Super. 421—Duhme v. 
Duhme, 78 A.2d 44, 168 PaSuper. 
406—^Klingsberg v. Klingsberg, 76 
A.2d 478, 167 PaSuper. 632—^Wujno- 
vich V. Wujnovich, 76 A.2d 241, 167 
Pa.Super. 543—^Megoulas v. Me- 
goulas, 72 A.2d 598, 166 PaSuper. 
510—^Hardiman v. Hardiman, 71 
A.2d 815, 166 Pa.Super. 434—^Phipps 
V. Phipps, 70 A.2d 416, 165 PaSuper. 
622, affirmed 81 A.2d 523, 368 Pa. 
291, certiorari denied 72 S.Ct. 544, 
342 U.S. 942, 96 L.Bd. 701—Korona 
V. Korona, 70 A.2d 399, 166 Pa.Su¬ 
per. 297—Cutter v. Cutter, 68 A.2d 
192, 165 PaSuper. 103—^Konosa v. 
Konosa 67 A.2d 662, 165 Pa.Super. 
140—Springer v. Springer, 64 A.2d 
674, 164 Pa.Super. 361—Stinson v. 
Stinson, 63 A.2d 413, 163 PaSuper. 
497—Slavin v. Slavin, 60 A.2d 355, 
162 Pa.Super. 636—Bock v. Bock, 
58 A.2d 372, 162 PaSuper. 506— 
Teager v. Yeager, 57 A.2d 579, 162 
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Pa.Super. 263—^Blansett v. Blansett, 
56 A.2d 341, 162 PaSuper. 45— 
Solof v. Solof, 54 A.2d 87, 161 Pa 
Super. 94—De Domenico v. De 
Domenico, 54 A.2d 67, 161 PaSuper. 
196—Clark v. Clark, 52 A.2d 351, 160 
PaSuper. 562—^Kimmel v. Kimmel, 
52 A.2d 245, 160 PaSuper. 538— 
Verbeck v. Verbeck, 52 A.2d 241, 
160 Pa.Super. 515—Moatz v. Moatz, 
50 A.2d 541, 160 PaSuper. 176— 
Donoghue v. Donoghue, 49 A.2d 866, 
160 Pa.Super. 13—^Ketterer v. Ket- 
terer, 49 A.2d 860, 160 PaSuper.' 
22—McKee v. McKee, 48 A.2d 4, 
159 Pa.Super. 233—^Hurwitz v. Hur- 
witz, 46 A.2d 30. 158 Pa.Super. 594— 
Williams v. Williams, 45 A. 2d 898, 
158 Pa.Super. 547—Sobai v. Sobai, 
45 A.2d 251, 158 PaSuper. 494— 
Puller V. Fuller, 45 A.2d 231, 158 
Pa.Super. 378—Smereski v. Smeres- 
ki, 43 A.2d 549, 157 PaSuper. 377— 
Weber v. Weber, 39 A.2d 144, 156 
PaSuper. 6—Santilli v. Santilli, 38 
A.2d 415, 155 PaSuper. 407— 

Troianowski v. Troianowski, 38 A. 
2d 367, 155 Pa.Super. 110—Owca v. 
Owca, 38 A.2d 279, 155 Pa.Super. 
415—^Eberly v. Eberly, 36 A.2d 729, 
154 Pa.Super. 641—^’’altier v. 
Waltier, 36 A.2d 171, 154 PaSuper. 
495—Urffer v. Urffer, 35 A.2d 580, 
154 Pa.Super. 379—^Martin v. Mar¬ 
tin, 35 A.2d 546, 154 Pa.Super. 313— 
Pearson v. Pearson, 35 A.2d 624, 154 
Pa.Super. 255—^Britt v. Britt, 34 A. 
2d 810, 153 PaSuper. 587—^Knapp 
V. Knapp, 33 A.2d 88, 162 Pa.Super. 
412—^Evans v. Evans, 31 A.2d 590, 
152 Pa.Super. 257—^Di Stefano v. 
Di Stefano, 31 A.2d 357, 152 PaSu¬ 
per. 115—^Zonies v, Zonies, 30 A.2d 
193, 151 PaSuper. 317—Wittmer v. 
Wittmer, 30 A.2d 174, 151 PaSuper. 
362—^Tumini v. Tumini, 28 A.2d 357, 
150 Pa.Super. 363—^Magyar v. Mag¬ 
yar, 24 A.2d 715, 148 PaSuper. 187 
—^.4ddison v. Addison, 24 A.2d 45, 
147 Pa.Super. 267, certiorari denied 
63 S.Ct. 65, 317 U.S. 633, 87 L.Ed. 
711—Camp V. Camp, 22 A.2d 86, 
146 PaSuper. 180—Olson v. Olson, 
21 A.2d 516, 145 Pa.Super. 444— 
Holman v. Holman, 21 A. 2d 456, 
145 Pa.Super. 555—^Presutti v. 
Presutti, 21 A.2d 427, 146 Pa.Super. 
41—Briggs V. Briggs, 21 A.2d 415, 
145 Pa.Super. 460—Gitlin v. Gitlin, 
17 A.2d 685. 143 PaSuper. 93— 
Knorpp V. Knorpp, 16 A.2d 313, 142 
Pa.Super. 517—^Dearth v. Dearth, 15 
A.2d 37, 141 PaSuper. 344—^Blum v. 
Blum, 13 A.2d 118, 140 PaSuper. 
72—^Vautier v. Vautier, 11 A. 2d 
207, 138 PaSuper. 366—^Duchossois 
V. Duchossois, 10 A.2d 824, 139 Pa. 
Super. 1—^Karpiel v. Karpiel, 7 A. 
2d 26, 136 Pa.Super. 251—^Hahn v. 
Hahn, 4 A.2d 821, 135 PaSuper. 
39—^Fishman v. Fishman, 4 A.2d 
643, 134 Pa.Super. 217—Golden v. 
Golden, 3 A.2d 941, 134 PaSuper. 
211—^Mayer v. Mayer, 2 A. 2d 37, 
133 PaSuper. 128—^Hess v. Hess, 
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on the other hand, insufficient to warrant the grant i of, on such grounds.^®- 
of a divorce, or sufficient to support the denial there- 


200 A. 157, 131 Pa.Super. 601— 
Oeorge v. George, 200 A. 110, 131 
Pa.Super. 336—Woodard v. Wood¬ 
ard, 193 A. 122, 127 Pa.Super. 338 
—^Freeman v. Freeman, 193 A. 99, 
127 Pa.Super. 557—Sarbiewskl v. 
Sarbiewski, 193 A. 91, 127 Pa.Super. 
463—Leiding v. Leiding, 193 A. 88, 
127 Pa.Super. 392—Campbell v. 
'Campbell, 190 A. 536, 126 Pa.Super. 
190—Wiley v. Wiley, 190 A. 363, 
125 Pa.Super. 647—^Rinoldo v. Ri- 
noldo, 189 A. 566, 125 Pa.Super. 
323—^Brown v. Brown, 188 A. 389, 
124 Pa.Super. 237, opinion supple¬ 
mented 189 A. 711, 124 Pa.Super. 
237, certiorari denied 58 S.Ct. 650, 
303 U.S. 642, 82 L.Ed. 1102—An¬ 
drew V. Andrew, 182 A. 706, 121 Pa. 
Super. 152—Hagan v. Hagan, 182 
A. 654, 120 Pa.Super. 582—Sleight 
V. Sleight, 181 A. 69. 119 Pa.Super. 
300—Kett V. Kett, 177 A. 509, 117 
Pa.Super. 236—^Mullen v. Mullen, 
175 A. 710, 115 Pa.Super. 300— 
Lacey v. Lacey, 170 A. 710. Ill Pa. 
Super. 387—^Picciano v. Picciano, 
168 A. 488. 110 Pa.Super. 189— 
Walker v. Walker, 167 A. 446, 109 
Pa.Super. 539—Sharp v. Sharp, 161 
A. 453, 106 Pa.Super. 33—Roney v. 
Roney, 156 A. 895, 102 Pa.Super. 
480—Cavazza v. Cavazza, 156 A. 
629, 102 Pa.Super. 312—Winter v. 
Winter, 156 A. 603, 102 Pa.Super. 
300—^Edwards v. Edwards, 100 Pa. 
Super. 289—^Vendor v. Vendor, 99 
Pa.Super. 133—^Hummel v. Hum¬ 
mel, 98 Pa.Super. 1—^Koontz v. 
Koontz, 97 Pa.Super. 70—^Hare v. 
Hare, 95 Pa.Super. 66—Gearing v. 
Gearing, 90 Pa.Super. 192—^Biskup 
V. Biskup, 89 Pa.Super. 183—^Lynn 
V. Lynn, 76 Pa.Super. 428. 

Bradford v. Bradford, 79 Pa.I>ist. 
& Co. 363—Seebold v. Seebold, 10 
Pa.Dist. & Co. 885, 9 Northumb.Leg. 
J. 25. 

Haas V. Haas, Com.Pl., 43 Berks 
Co. 146—Beckley v. Beckley, Com. 
PI., 34 Berks Co. 144—^Rutherford 
V. Rutherford, Com.Pl., 3 Bucks 1— 
Cornell v. Cornell, Com.Pl., 2 Bucks 
6—Cox V. Cox, Com.Pl., 5 ChestCo. 
18—Oberholtzer v. Oberholtzer, 
Com.Pl., 61 Lauph.Co. 383‘^~Guss- 
man v. Gussman, Com.Pl., 61 Dauph. 
Co. 378—Sowash v. So wash. Com. 
PI., 61 Dauph.Co. 246—Cross v. 
Cross, Com.Pl., 58 Dauph.Co. 125— 
Savage v. Savage, Com.Pl., 57 
Dauph.Co. 449—Wakefield v. Wake¬ 
field, Com.Pl., 52 Dauph.Co. 309— 
Pertig V. Pertig, Com.Pl., 50 Dauph. 
Co. 136—Clark v. Clark, Com.Pl., 44 
Del.Co. 29—Eidelson v. Eidelson, 
Com.Pl., 43 Del.Co. 315—^Trier v. 

Trier, Com.Pl., 43 Del.Co. 244_ 

Weaver v. Weaver, Com.Pl., 35 Del. 
Co. 169—^Poirer v. Poirer, Com.Pl., 
81'Del.Co. 583—^Dann v. Dann, Com. 


PL, 30 DeLCo. 517—Hahn v. Hahn, 
Com.Pl., 21 Eire Co. 45—^Hahn v. 
Hahn, Com.Pl., 20 Erie Co. 189— 
Kaufman v. Kaufman, Com.Pl., 56 
Lack.Jur. 165—Carmichael v. Car¬ 
michael, Com.Pl., 40 Lack.Jur. 125— 
Kretzer v. Kretzer, Com.Pl., 2 
Lebanon 221—Smith v. Smith, Com. 
PL, 20 Leh.L.J. 363—^Hanna v. Han¬ 
na, Com.PL, 18 Lehigh Co.L.J. 422— 
Lindauer v. Lindauer, Com.Pl., 5 
Lycoming 192—^Sholder v. Sholder, 
Com.PL, 3 Lycoming 189—^Vukin v. 
Vukin, Com.PL, 34 Luz.L.Reg.Rep. 
261—^Buskirk v. Buskirk, Com.Pl., 
62 Montg. 291—^Dunker v. Dunker, 
Com.PL, 1 Monroe L.R. 107—^Black 
V. Black, Com.PL, 26 Northumb.L. 
J. 135—Walls V. Walls, Com.Pl., 32 
Wash.Co. 19—^McConnell v. McCon¬ 
nell, Com.Pl., 28 Wash.Co. 1. 
Wash.—^Roberts v. Roberts, 319 P.2d 
545, 51 Wash.2d 499—Smith v. 
Smith. 277 P.2d 339, 45 Wash.2d 
672—^Patrick v. Patrick, 260 P.2d 
878, 43 Wash.2d 139—Sasse v. 
Sasse, 249 P.2d 380, 41 Wash.2d 363 
—^Detjen v. Detjen, 244 P.2d 238, 
40 Wash.2d 479—Braun v. Braun, 
197 P.2d 442, 31 Wash.2d 468— 
Murray v. Murray, 174 P.2d 296, 26 
Wash.2d 370—Taylor v. Taylor, 113 
P.2d 64, 8 Wash.2d 565—Anderson v. 
Anderson, 93 P..2d 290, 199 Wash. 
696. 

Wyo.—Steere v. Steere, 267 P.2d 750, 
72 Wyo. 501—Williams v. Williams, 
231 P.2d 965, 68 Wyo. 175—Garman 

V. Garman, 136 P.2d 517, 59 Wyo. 1 
—^Mahoney v. Mahoney, 299 P. 273, 
43 Wyo. 157. 

19 C,J. p 143 note 53 [a]. 

19.61 Ark.—Saugey v. Saugey, 305 
S.W.2d 856—Walls v. Walls, 297 
S.W.2d 648—^Lipscomb v. Lipscomb, 
295 S.W.2d 335, 226 Ark. 956— 
Myers v. Myers, 294 S.W.2d 67, 226 
Ark. 632—Cooper v. Cooper, 265 S. 

W. 2d 4, 223 Ark. 236—Evans v. 
Evans, 241 S.W.2d 713, 219 Ark. 
325—Smith v. Smith, 223 S.W.2d 
776, 215 Ark. 839—Price v. Price, 
220 S.W.2d 1021, 215 Ark. 425— 
Aucoin V. Aucoin, 200 S.W.2d 316, 
211 Ark. 205—Settles v. Settles, 195 
S.W.2d 59, 210 Ark. 242—Harris v. 
Harris, 191 S.W.2d 465, 209 Ark. 
528—Calhoon v. Calhoon, 189 S.W. 
2d 644, 209 Ark. 80—Feldman v. 
Feldman, 169 S.W.2d 866, 205 Ark. 
644—^Welborn ,v. Welborn, 76 S.W. 
2d 98, 189 Ark. 1063—Alston v. 
Alston, 74 S.W.2d 239, 189 Ark. 625 
—Sutherland v. Sutherland, 68 S. 
W.2d 1022, 188 Ark. 965—^Bode v. 
Bode, 68 S.W.2d 89, 188 Ark. 1166— 
Preas v. Preas, 67 S.W.2d 1013, 
188 Ark. 854—Walldren v. Wall- 
dren, 63 S.W.2d 846, 187 Ark. 1077 
—Moore v, Moore, 281 S.W. 657, 170 
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Ark. 1194—O’Bryan v. O’Bryan, 252 
S.W. 677, 168 Ark. 643—Lee v. Lee, 
238 S.W. 603, 168 Ark. 642—Simp¬ 
kins V. Simpkins, 207 S.W. 28, 136 
Ark. 588. 

Mo.—Clemens v. Clemens, 235 S.W'.2d 
342, 361 Mo. 485—^Koslow v. Taylor, 
203 S.W.2d 433, 356 Mo. 765—Bas¬ 
sett V. Bassett, 280 S.W. 430. 

Eikermann v. Eikermann, App., 
283 S.W.2d 391—Hicks v. Hicks, 
App., 270 S.W.2d 626—Luckett v. 
Luckett, App., 263 S.W.2d 41— 
Singleton v. Singleton, App., 239 S. 
W.2d 773—^Dallas v. Dallas, App., 
233 S.W.2d 738—Hoffman v. Hoff¬ 
man, App., 224 S.W.2d 654—Green- 
bury V. Greenbury, App., 223 S.W. 
2d 153—O’Donnell v. O’Donnell, 
App., 216 S.W.2d 764—Fawkes v. 
Fawkes, App., 204 S.W.2d 132, 
affirmed State ex rel. Fawkes v. 
Bland, 210 S.W.2d 31, 357 Mo. 
634—^Brackmann v. Brackmann, 
App., 202 S.W.2d 661—Haushalter 
V. Haushalter, App., 197 S.W.2d 
703—Scott V. Scott, 192 S.W.2d 
668, 239 Mo. App. 95?—^Fox v. 

Fox, App., 168 S.W.2d 981—Culp v. 
Culp, App., 164 S.W.2d 623— 
Johnson v. Johnson, App., 141 S.W. 
2d 229—Caffey v. Caffey, App., 118 
S.W.2d 1047—Pollard v. Pollard, 
App., 98 S.W.2d 132—Milton v. Mil- 
ton, App., 54 S.W.2d 776—England 
V. England, 39 S.W.2d 429, 225 Mo. 
App. 725—^Magruder v. Magruder, 
App., 31 S.W.2d 213—Tebbe v. Teb- 
be, 21 S.W.2d 916, 223 Mo.App. 1106 
—^Kitchen v. Kitchen, App., 16 S.W. 
2d 621—^Weisheyer v. Weisheyer, 
App., 6 S.W,2d 989—^Becherer v. 
Becherer. App., 299 S.W. 61—Klenk 

V. Klenk, App., 282 S.W. 153— 
Rodgers v. Rodgers, App., 279 S. 

W. 726—Grath v. Grath, App., 261 
S.W. 718—Johnston v. Johnston, 
App., 260 S.W. 770—Stephan v. 
Stephan, App., 242 S.W. 424—^Rudd 
V. Rudd, App., 238 S.W. 537—Wel- 
day V. Welday, App., 232 S.W. 1042 
—^Van Horn v. Van Horn, App., 231 
S.W. 634—^Harris v. Harris, App., 
223 S.W. 771—^Revercomb v. Rever- 
comb, App., 222 S.W. 899—Davis v. 
Davis, App., 206 S.W. 580. 

N.C.—Cameron v. Cameron, 61 S.E.2d 
. 913, 232 N.C. 686. 

Or.—Pryse v. Pryse, 306 P.2d 392, 209 
Or. 173—^Birkenbeuel v. Birken- 
beuel, 94 P.2d 716, 163 Or. 163. 

Pa.—^Esenwein v. Esenwein, 167 A. 
350, 312 Pa. 77. 

Seery v. Seery, 131 A.2d 845, 183 
Pa.Super. 322—^Rankin v. Rankin, 
124 A.2d 639, 181 Pa.Super. 414— 
Moyer v. Moyer, 124 A.2d 632, 181 
Pa.Super. 400—^Boyles v. Boyles, 
116 A.2d 248, 179 Pa.Super. 184— 
McGuigan v. McGuigan, 112 A.2d 
440, 178 Pa.Super. . 17,6~Orme v. 
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Orme, 110 A.2d 870, 177 Pa.Super. 
209—Danniballe v. Danniballe, 110 
A.2d 854, 177 Pa.Super. 334—^Al¬ 
brecht V. Albrecht, 109 A.2d 209, 176 
Pa.Super. 626—Wasson v. Wasson, 
108 A.2d 836, 176 Pa.Super. 534— 
Rech V. Rech, 107 A.2d 601, 176 Pa. 
Super. 401—Coon v. Coon, 95 A.2d 
344, 173 Pa.Super. 60—^Politylo v. 
Politylo, 95 A.2d 241, 173 Pa.Super. 
223—^Holt V. Holt, 87 A.2d 790, 170 
Pa.Super. 547—Craig v. Craig, 85 A. 
2d 626, 170 Pa.Super. 530—^Thorn¬ 
ton V. Thornton, 77 A.2d 691, 168 
Pa.Super. 391—^Hahne v. Hahne, 77 
A.2d 682, 168 Pa.Super. 324—Ben¬ 
ny V. Benny, 74 A.2d 782, 167 Pa. 
Super. 227—^Arnold v. Arnold, 74 
A.2d 524, 167 Pa.Super. 211—Carter 
V. Carter, 72 A.2d 621, 166 Pa.Super. 
499—Gerster v. Gerster, 70 A.2d 429, 
166 Pa.Super. 105—^Kloby v. Kloby, 
70 A.2d 428, 166 Pa.Super. 13— 
Gross V. Gross, 69 A.2d 190, 165 Pa. 
Super. 532—^Edelman v. Edelman, 69 
A.2d 165, 165 Pa.Super. 485—Allen 
V. Allen, 68 A.2d 465, 165 Pa.Super. 
379—^Allen v. Allen, 67 A.2d 629, 
165 Pa.Super. 379—Celia v. Celia, 
67 A.2d 447, 164 Pa.Super. 569— 
Sieno v. Sieno, 61 A.2d 778, 163 Pa. 
Super. 479—^Blose v. Blose, 61 A.2d 
370, 163 Pa.Super. 322—^Priest v. 
Priest, 67 A.2d 437, 162 Pa.Super. 
232—^Berger v. Berger, 55 A.2d 550, 
161 Pa.Super. 561—^Porter v. Porter, 
53 A.2d 833, 161 Pa.Super. 119— 
Matuszek v. Matuszek, 62 A,2d 381, 
160 Pa.Super. 626—^Tanner v. Tan¬ 
ner, 49 A.2d 876, 159 Pa.Super. 637 
—Castner v. Castner, 48 A.2d 117, 
159 Pa.Super. 387—^Fawcett v. Faw¬ 
cett, 48 A.2d 23, 169 Pa,Super. 185— 
Othmer v. Othmer, 45 A.2d 389, 168 
Pa.Super. 384—^Brower v. Brower, 
43 A.2d 422, 167 PcuSuper. 426— 
Wise V. Wise, 43 A.2d 368, 157 Pa. 
Super. 599—Ramsey v. Ramsey, 43 
A.2d 346, 157 Pa.Super. 292—^Mc- 
Krell V. McKrell, 42 A,2d 609, 352 
Pa.Super. 173—^Friess v. Friess, 39 
A.2d 151, 156 Pa.Super. 38—^Philo v. 
Philo, 36 A.2d 833, 154 Pa.Super. 
563—Jacobson v. Jacobson, 36 A.2d 
189, 154 Pa.Super. 449—^Hartley v. 
Hartley, 35 A.2d 691, 164 Pa.Super. 
176—^Enos V. Enos, 35 A.2d 624, 154 
Pa.Super. 200—Stevenson v. Steven¬ 
son, 30 A.2d 675, 161 Pa.Super. 678 
—^Viney v. Viney, 29 A.2d 437, 161 
Pa.Super. 86—^Mosher v. Mosher, 27 
A.2d 448, 149 Pa.Super. 422— 

Kolopen v. Kolopen, 26 A.2d 569, 148 
Pa.Super. 311—^Nagin v. Nagin, 22 
A.2d 78, 146 Pa.Super. 198—Foust 
V. Foust, 19 A.2d 617, 144 Pa.Super. 
613—^Jones v. Jones, 19 A.2d 480, 
144 Pa.Super. 372—^Taylor v. Taylor, 
16 A.2d 651, 142 Pa.Super. 441— 
Deutsch V. Deutsch, 14 A.2d 686. 
141 Pa.Super. 339—^De Lisi v. De 
Lisi, 12 A.2d 468, 139 Pa.Super. 440 
—Titter v. Titter, 10 A.2d 873, 138 
Pa.Super. 558—^Mentser v. Mentser, 
7 A.2d 641, 136 Pa.Super. 582—^ 


Garbett v. Garbett, 7 A.2d 368, 136 
Pa.Super. 333—^Pugliese v. Pugliese, 
7 A.2d 41, 136 Pa.Super. 121—Shilko 
V. Shilko, 200 A. 127, 131 Pa.Super. 
395—^Arnold v. Arnold, 194 A. 229, 
128 Pa.Super. 423—^James v. James, 
191 A. 191, 126 Pa.Super. 479— 
Rose V. Rose, 188 A. 595, 124 Pa. 
Super. 437—^Upperman v. Upper- 
man. 181 A. 252. 119 Pa.Super. 341 
—Stein V. Stein, 180 A. 763, 119 
Pa.Super. 276—^Putt v. Putt, 180 
A. 92, 118 Pa.Super. 74—^IVIathias v. 
Mathias, 174 A. 821, 114 Pa.Super. 
444—^Kerr v. Kerr. 174 A. 820, 115 
Pa.Super. 18—Simon v. Simon, 173 
A. 493, 113 Pa.Super. 577—^Wagner 
V. Wagner, 171 A. 419, 112 Pa.Su¬ 
per. 485—Smith v. Smith, 171 A. 
125, 112 Pa.Super. 210—^Manzi v. 
Manzi, 171 A. 92, 112 Pa.Super. 332 
—Cerlne v. Cerine, 170 A. 697, 
111 Pa.Super. 356—Conrad v. Con¬ 
rad. 170 A. 342, 112 Pa.Siiper. 198 
—^Meinel v. Meinel, 167 A. 379, 109 
Pa.Super. 143— Knox. v. Knox, 165 
A. 769, 109 Pa.Super. 45—Lange- 
land V. Langeland, 164 A. 816, 108 
Pa.Super. 375—^Dailey v. Dailey, 
161 A. 475, 105 Pa.Super. 461— 
White V. White, 161 A. 463, 106 Pa. 
Super. 80—Campbell v. Campbell, 
159 A. 60, 104 Pa.Super. 328—Katz 
V. Katz, 157 A. 362, 102 Pa.Super. 
551—Auerbach v. Auerbach, 98 Pa. 
Super. 369—^Dunlap v. Dunlap, 97 
Pa.Super. 405—^Reichle v. Reichle, 
96 Pa.Super. 230—Wallian v. Wal- 
lian, 90 Pa.Super. 438—Oswald v. 
Oswald, 88 Pa.Super. 554—^Eynon 
V. Eynon, 88 Pa.Super. 519—Wark 
V. Wark, 73 Pa.Super. 274. 

Hoffman v. Hoffman, 81 Pa.Dist. 
& Co. 465, 2 Cumb.L.J. 103—^Bonker 
V. Bonker, 61 Pa.Dist. & Co. 538, 30 
Erie Co. 215—^Kusebauch v. Kuse- 
bauch, 58 Pa.Dist. & Co. 458—^Lee v. 
Lee, 17 Pa.Dist. & Co. 219, 30 Sch. 
Leg.Rec. 232—^Yost v. Yost, 17 
Pa.Dlst. & Co. 11—^Reilley v. Reil- 
ley, 13 Pa.Dist. & Co. 294—Wents- 
ler V. Wentsler, 8 Pa.Dist. & Co. 
350—Siebenheller v. Siebenheller, 8 
Pa.Dist. & Co. 348. 

Shackelford v. Shackelford, 30 Pa. 
Dist. 23, 49 Pa.Co. 255, 68 Pittsb. 
L.J. 464. 

Lenich v. Lenich, Com.Pl., 47 
Berks Co. 261—Beemer v. Beemer, 
Com.Pl., 41 Berks Co. 282—Jung v. 
Jung, Com.Pl., 34 Berks Co. 161— 
Commonwealth v. Ochs, Quar.Sess., 
6 Chest. 194, exceptions stricken 6 
Chest.Co. 28—Newsham v. News- 
ham, Com.Pl., 6 Chest.Co. 109— 
Craven v. Craven, Com.Pl., 4 Chest. 
Co. 455—Albright v. Albright, Com. 
PL, 66 Dauph.Co. 114—^Reinhart v. 
Reinhart, Com.Pl., 62 Dauph.Co. 64 
—^Daugherty v. Daugherty, Com.Pl., 
67 DauphCo. 32—Sherman v. Sher¬ 
man, Com.Pl., 50 Dauph.Co. 177— 
Barner v. Barner, Com.Pl., 49 
Dauph.Co. 1—Gore v. Gore, Com. 
PI.-, 47 Dauph.Co. 338—Attavian v. 
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Attavian, Com.Pl., 39 DeLCo. 226 
—Sadler v. Sadler, Com.Pl., 34 Del. 
Co. 429—^Lennberg v. Lennberg, 
Com.Pl., 36 Erie Co. 245—^Arcena 
V. Arcena, Com.Pl., 36 Erie Co. 
137—Spinelli v. Spinelli, Co.Ct., 33 
Erie Co. 151—^Hartwell v. Hart¬ 
well, Com.Pl., 32 Erie Co. 95— 
Roth V. Roth, Com.Pl., 31 Erie 
Co. 82—Phillips V. Phillips, Com. 
PL, 28 Erie Co. 208—^Kerns v. 
Kerns, 1 Fay.L.J. 155—^Harries v. 
Harries, Com.Pl., 57 Lack.Jur. 203 
—Wiggins V. Wiggins, Com.Pl., 
54 Lack.Jur. 161—Smith v. Smith, 
Com.PL, 49 LackJur. 213—Hunt 
V. Hunt, Com.PL, 47 Lack.Jur. 242 
—Marchuk v. Marchuk, Com.PL, 

47 Lack.Jur. 218—^Valvano v. Val- 
vano, Com.PL, 47 Lack.Jur. 197— 
Shaub V. Shaub, Com.Pl., 54 Lane. 
L.Rev. 395—^Frey v. Frey, Com. 
PL, 49 Lanc.L.Rev. 88—^Beisel v. 
Beisel, Com.PL, 23 Leh.L.J. 125— 
Chiaradia v. Chiaradia, Com.PL, 
18 Leh.L.J. 294—Kistler v. Kist- 
ler, Com.PL. 17 Leh.L.J. 372— 
Harris v. Harris, Com.Pl., 39 Luz. 
L.Reg. 406—^Terrace v. Terrace, 
Com.Pl., 38 Luz.L.Reg. 203—^Ku- 
latz V. Kulatz, Com.PL, 33 Luz. 
L.Reg. 292—Evans v. Evans, Com. 
PL, 34 Luz.Leg.Reg. 17—^Hill v. 
Hill, Com.PL, 32 Luz.Leg.Reg. 61 
—^Bigoney v. Bigoney, Com.PL, 67 
Montg.Co. 209—Littlejohn v. Lit¬ 
tlejohn, Com.PL, 64 Montg.Co. 224 
—Linch V, Linch, Com.PL, 63 
Montg.Co. 318—Barker v. Barker, 
Com.Pl., 61 Montg.Co. 323—^Rug- 
giere v. Ruggiere, Com.PL, 58 
Montg.Co. 49—^Klein v. Klein, Com. 
PL, 55 Montg.Co. 272—^Hassinger 
V. Hassinger, 17 Northumb.Leg.J. 
13—^Buntman v. Buntman, 13 
Northumb.Leg.J. 3 90—Stegemerten 
V. Stegemerten, 88 Pittsb.Leg.J. 
397—^Blosser v. Blosser, 87 Pittsb. 
Leg.J. 583, 2 Pay.L.J. 266—^Rabuck 
V. Rabuck, Com.PL, 46 Sch.Leg. 
Rec. 152—Wishing v. Wishing, 
Com.PL, 41 Sch.Leg.Rec. 69—^Kes- 
lar V. Keslar, Com.PL, 30 Wash.Co. 
78—^Breegle v. Breegle, Com.PL, 
27 West.L.J. 177. 

Tenn.—Watson v. Watson, 149 S.W. 

2d 953, 25 Tenn.App. 28. 

Wash.—^Best v. Best, 292 P.2d 1061, 

48 Wash. 2d 252—^Donaldson v. 
Donaldson, 231 P.2d 607, 38 Wash. 
2d 748, 25 A.L.R.2d 919—Neff v. 
Neff, 192 P.2d 344, 30 Wash.2d 593 
—Campbell v. Campbell, 190 P.2d 
716, 30 Wash.2d 40—^Yost v. Yost, 
134 P.2d 79, 16 Wash.2d 601— 
Thompson v. Thompson, 132 P.2d 
734, 16 Wash.2d 78—Hickey v. 
Hickey, 277 P. 994, 152 Wash. 429. 

Wyo.—Schultz V. Schultz, 23 P.2d 
351, 46 Wyo. 121. 

19 C.J. p 143 note 53 [b]. 

Fartlcnlax evidence h^d insufficient 
(1) Testimony as to a few trivial 
indignities suffered by wife, scat¬ 
tered over a period of approximate¬ 
ly twenty years of married life, did 
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The sufficiency of evidence to make a prima facie 
case for a divorce for personal indignities has also 
been adjudicated.i^*®^ 

c. Provocation and Retaliation 

The evidence must clearly show that the spouse suing 
for divorce was the injured and innocent party, and did 
not provoke the commission of the indignities; or, where 
the indignities were provoked by the complaining party, 


it must be shown by clear and satisfactory evidence that 
the retaliation was excessive. 

In order to establish personal indignities as a 
ground for divorce, the evidence must clearly show 
that the spouse suing for the divorce was the in¬ 
jured and innocent party,1^-70 and that his conduct 
did not provoke or justify the commission of the in¬ 
dignities and to justify the granting of a di- 


not establish a course of conduct by 
husband which would reasonably 
tend to the subversion of the fam¬ 
ily relation so as to authorize a di¬ 
vorce to wife for indignities. 

Mo.—Greenbury v. Greenbury, App., 
223 S.W.2d 153. 

(2) In divorce action brought by 
husbajid, who admittedly had not 
resided within state for one year, 
evidence would not sustain finding 
that indignities complained of had 
been committed within state or 
while one or both parties resided 
therein. 

Mo.—Watson v. Watson, App., 291 
S.W.2d 198. 

(3) In divorce action brought by 
wife against husband, evidence was 
insufficient to establish that hus¬ 
band’s conduct had caused wife em¬ 
barrassment, humiliation, or mental 
anguish. 

Wash.—^Baselt v. Baselt, 224 P.2d 
631, 37 Wash.2d 461. 

(4) Testimony merely proving an 
unhappy marriage and that both 
parties were high-strung tempera¬ 
mentally and were unsuited to each 
other and that neither was wholly 
innocent of the causes which re¬ 
sulted in the failure of their mar¬ 
riage was insufficient to sustain de¬ 
cree for husband seeking divorce 
for alleged indignities. 

Pa.—Garroway v. Garroway, 65 A.2d 
414, 361 Pa. 464. 

(5) Testimony of disinterested 
witnesses as to only two episodes 
ill the marital affairs of parties, oc¬ 
curring at approximately the same 
time, was insuflicient to establish a 
course of conduct amounting to in¬ 
dignities to the person as ground 
for divorce. 

Pa.—^Hahne v. Hahne, 77 A.2d 682, 
168 Pa.Super. 324. 

Nonsnpport as indignity 

(1) Evidence was Insufficient to 
warrant finding that husband was 
guilty of nonsupport constituting an 
indignity justifying divorce in favor 
of wife. 

Mo.—^Patterson v. Patterson, App., 
215 S.W.2d 761. 

(2) Evidence that wife voluntari¬ 
ly sought employment outside the 
home over husband’s objections did 
not disclose an indignity on part of 
husband and disproved allegation 
that husband forced wife to pro¬ 
vide her own support during most 
of their married life. 


Mo.—Greenbury v. Greenbury, App., 
223 S.W.2d 153. 

Adtatery as indignity 

(1) One act of adultery is insuffi¬ 
cient to establish a charge in di¬ 
vorce suit of indignities, even 
though the offense of itself is ade¬ 
quate ground for divorce on appro¬ 
priate charge. 

Pa.—Phipps V. Phipps, 81 A.2d 523, 
368 Pa. 291, certiorari denied 72 
S.Ct. 554, 342 U.S. 942, 96 L.Ed. 
701. 

(2) Evidence of adultery has been 
held not sufiicient to sustain a 
charge of personal Indignities. 

Pa.—^Del Sordo v. Del Sordo, Com. 
PI., 9 Pay.KJ. 142--Keeler v. 
Keeler, Com.Pl., 47 Lack.Jur. 205 
—Bronson v. Bronson, Com.Pl., 47 
Lack.Jur. 186—Beggs v. Beggs, 
Com.Pl., 47 Lack.Jur. 181—Snyder 
V. Snyder, Com.Pl., 19 L.eh.L.J. 218 
—^Richert v. Richert, Com.Pl., 12 
Som.Leg.J. 179, 26 West.L.J. 223. 

19.62 Evidence held sufficient 
Ark.—Thomason v. Thomason, 295 
S.W.2d 622, 226 Ark. 1005. 

19.70 Pa.—Buckley v. Buckley, 135 
A.2d 791, 184 Pa.Super. 465—Mc¬ 
Cauley V. McCauley, 134 A.2d 684, 
184 Pa.Super. 361—Romano v. Ro¬ 
mano, 133 A.2d 273, 183 Pa.Super. 
462—Rankin v. Rankin, 124 A.2d 
639, 181 Pa.Super. 414—Moyer v, 
Moyer, 124 A.2d 632, 181 Pa.Su¬ 
per. 400—Williams v. Williams, 
118 A.2d 591, 180 Pa.Super. 114— 
Soper V. Soper, 112 A.2d 420, 178 
Pa.Super. 182—Gensemer v. Gen- 
semer, 108 A.2d 834, 176 Pa.Super. 
508—Bredbenner v. Bredbenner, 
107 A.2d 169, 175 Pa.Super. 580— 
Oliver v. Oliver, 94 A.2d 124, 172 
. Pa.Super. 600—Benny v. Benny, 74 
A.2d 782, 167 Pa.Super. 227—Wil¬ 
son V. Wilson, 63 A.2d 104, 163 Pa. 
Super. 546. 

McKinney v. McKinney, Com.Pl., 
21 Leh,L.J. 28. 

Evidence held to show plaintiff was 
innocent party 

Pa.—Patton v. Patton, 132 A.2d 915, 
183 Pa.Super. 468—Boyer v. Boy¬ 
er, 130 A.2d 265, 183 Pa.Super. 260 
—Schaufler v. Schaufler, 110 A.2d 
867, 177 Pa,Super. 515—Cunning¬ 
ham V. Cunningham, 91 A.2d 301, 
171 Pa.Super. 577—^Horton v. Hor¬ 
ton, 85 A.2d 602, 170 Pa.Super. 209 
—Potter V. Potter, 78 A.2d 42, 168 
Pa.Super. 402—Bliss v. Bliss, 75 
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A.2d 1, 167 Pa.Super. 252—^Brown 
V. Brown, 63 A.2d 130, 163 Pa.Su¬ 
per. 490—Megoulas v. Megoulas, 
72 A.2d 598, 166 Pa.Super. 510— 
Miller v. Miller, 17 A.2d 910, 143 
Pa. Super. 534. 

Evidence held not to show plaintiff 
was innocent party 
Mo.—^Haushalter v. Haushalter, 
App., 197 S.W.2d 703—Jones v. 
Jones, App., 164 S.W.2d 158. 

Pa.—^Paszczewski v. Paszczewski, 
126 A.2d 773, 182 Pa.Super. 295— 
Gensemer v. Gensemer, 108 A.2d 
834, 176 Pa.Super. 508—Matovcik 
V. Matovcik, 98 A. 2d 238, 173 Pa. 
Super. 267—^Blatt v. Blatt, 94 A.2d 
160, 172 Pa.Super. 391—Orsuto v, 
Orsuto, 91 A.2d 284, 171 Pa.Super. 
532—Uhlinger v. Uhlinger, 83 A. 
2d 423, 169 Pa.Super. 574—Thorn¬ 
ton V. Thornton, 77 A.2d 691, 168 
Pa.Super. 391—^Ritrovato v. Ritro- 
vato, 74 A.2d 504, 167 Pa.Super. 
Ill —Klimkosky v. Klimkosky, 74 
A.2d 497, 167 Pa.Super. 116—Par- 
cella V. Parcella, 67 A.2d 576, 165 
Pa.Super, 218—Goshorn v. Go- 
shorn, 63 A.2d 135, 163 Pa.Super. 
621—Blose V. Blose, 61 A.2d 370, 
163 Pa.Super. 322—Handy v. 
Handy, 60 A.2d 415, 163 Pa.Super. 
49. 

Eckerd v. Eckerd, Com.Pl., 69 
Dauph.Co. 101—^Marchuk v. Mar¬ 
chuk, Com.Pl., 47 Lack.Jur. 218— 
Millington v. Millington, Com.Pl., 
22 Leh.L.J. 143—^Laws v. Laws, 
Com.Pl., 66 Montg.Co. 51. 

19.71 Evidence held to show provo. 
cation 

(1) In general. 

Pa.—Orsuto v. Orsuto, 91 A. 2d 284, 
171 Pa.Super. 532—Welsh v. 
Welsh, 16 A.2d 672, 142 Pa.Super. 
421. 

Ryba v. Ryba, Com.Pl., 21 Leh. 
L.J. 325—Rossetti v. Rossetti, 
Com.Pl., 21 Leh.L.J. 202. 

(2) Evidence established that con¬ 
duct of husband in associating with 
other women provoked wife to com¬ 
mit indignities on him, and husband 
was not entitled to a divorce on 
ground of such indignities. 

Pa.—^Mingone v. Mingone, 67 A.2d 
573, 164 Pa.Super. 578. 

Evidence held not to show provoca¬ 
tion 

Pa.—Bliss V. Bliss, 75 A.2d 1, 167 
Pa. Super. 262—^McKrell v. Mc- 
I Krell, 38 A.2d 507, 155 Pa.Super. 
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vorce notwithstanding the indignities were provoked 
by the complaining party, it must be established, by 
clear and satisfactory evidence, that the retaliation 

was excessive.^9.72 

d. Consideration of Circumstances 

In considering the testimony, aii the circumstances 
must be considered, Inciuding the position in life, educa¬ 
tion, training, and disposition of the parties. 

In considering the testimony, all the circumstanc¬ 
es must be borne in mind and given considera- 
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tion.tS-S# including the position in life, education, 
training, and disposition of the parties.^®-*! 

e. Proof of Specific Acts and Conduct 

Specific acts and conduct, rather than mere beliefs 
or conclusions of witnesses, must be proved; and the 
fact that there is a failure of proof as to some indignities 
charged does not prevent the granting of a divorce on 
sufficient proof of other indignities charged. 

Specific acts and conduct must be proved, and not 
the mere beliefs or conclusions of witnesses.^^-®® 


297, reversed on other grounds 42 
A.2d 609, 352 Pa. 173. 

Hvidence held not to show justifica¬ 
tion 

Pa.—Miln v. Miln, 106 A.2d 862, 175 
Pa.Super. 613. 

19.72 Pa.—^Albrecht v. Albrecht, 
109 A.2d 209, 176 Pa.Super. 626— 
Harding v. Harding, 40 A.2d 869, 
156 Pa.Super. 438. 

Gawbill V. Gawbill, Com.Pl., 34 
Del.Co. 464. 

Evidence held insufficient 
Pa.—^Yatsko v. Yatsko, Com.Pl., 39 
Luz.Leg.Heg. 346. 

19.80 Pa.—Garroway v. Garroway, 
65 A.2d 414, 361 Pa. 464. 

Potter V. Potter, 78 A.2d 42, 
168 Pa.Super. 402—Sieno v. Sieno, 
61 A.2d 778, 163 Pa.Super. 479— 
Full wood V. Fullwood, 40 A.2d 876, 
156 Pa.Super. 409—^Zonies v. Zon- 
ies, 30 A.2d 193, 151 Pa,Super. 317. 

Koch V. Koch, Com.Pl., 60 
Dauph.Co. 1—Gawbill v. Gawbill, 
Com.Pl., 34 Del.Co. 464—Wiggins 
V. Wiggins, Com.Pl,, 54 Lack.Jur. 
161—Terrace v. Terrace, Com.Pl., 
38 Luz.Leg.Reg. 203—^Kulatz v. 
Kulatz, Com.Pl., 35 Luz.Leg.Heg. 
292—^Black v. Black, Com.Pl., 26 
Northumb.Leg.J. 135. 

Particular matters held entitled to 
consideration 

<1) Impairment of libelant’s 
health while living with spouse is 
strong supporting evidence of in¬ 
dignities warranting the granting of 
a divorce. 

Pa.—Boyer v. Boyer, 130 A.2d 265, 
183 Pa.Super. 260—^Hurley v. Hur¬ 
ley, 119 A.2d 634, 180 Pa.Super. 
364—Williams v. Williams, 118 A. 
2d 591, 180 Pa.Super. 114—^Ander¬ 
son V. Anderson, 94 A.2d 104, 172 
Pa.Super. 527—^Uhlinger v. Uhl- 
Inger v. Uhlinger, 83 A.2d 423, 169 
Pa.Super. 574—Clark v. Clark, 52 
A.2d 351, 160 Pa.Super. 562. 

Heeney v. Heeney, Com.Pl., 40 
Luz.Leg.Heg. 155. 

(2) Maintaining of silence by a 
spouse for twelve years, or for even 
one year, may be some evidence 
from which an inference of settled 
hate and estrangement may be de¬ 
duced. 


Pa.—^Raney v. Raney, 90 A.2d 355, 

171 Pa.Super. 43. 

(3) In divorce action, evidence 
tending to support charge of cruel 
and barbarous treatment was enti¬ 
tled to consideration in connection 
with charge of indignities to the 
person. 

Pa.—Miller v. Miller, 17 A.2d 910, 

143 Pa.Super. 534. 

(4) Evidence of physical violence 
and threats to life was entitled to 
consideration in determining wheth¬ 
er husband was entitled to divorce 
on ground of indignities to person. 

Pa.—^Zonies v. Zonies, 30 A.2d 193, 

151 Pa.Super. 317. 

(5) Where husband wrote wife, 
after she refused to live with him, 
number of affectionate letters asking 
her to live with him, such letters 
were not persuasive evidence that 
wife’s conduct had not rendered his 
life burdensome, but were merely 
factors to be considered in determin¬ 
ing whether indignities, both before 
and after letters were vrritten, were 
such as to make marital status in¬ 
tolerable. 

Pa.—Stauffer v. Stauffer, 36 A.2d 183, 

154 Pa.Super. 605. 

(6) In husband’s libel for divorce 
on ground of indignities the master 
and trial court committed error in 
failing to consider and properly to 
evaluate the testimony bearing on re¬ 
spondent wife’s mental and physical 
ailments in explanation of or in ex¬ 
tenuation of the alleged indignities. 
Pa.—Glass v. Glass, 63 A.2d 696, 164 

Pa.Super. 118. 

(7) Evidence sustained conclusion 
that while husband’s isolated charge 
of adultery would not in itself be 
sufficient ground for indignities, it 
formed, along with other allegations, 
a pattern of action on part of hus-| 
band sufficient to make out a case 
of indignities as ground for divorce. 
Pa.—^Hurley v. Hurley, 119 A.2d 634, 

180 Pa.Super. 364. 

Particular evidence held of little 
weight 

(1) Where libelant, who was seek¬ 
ing divorce for personal indignities, 
was helping to pay for common home 
with her own earnings and l^d real 
apprehension founded on prior expe¬ 
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rience that she could not safely leave 
her two minor children alone with 
respondent, libelant’s failure to move 
out was not Indicative of respondent’s 
good conduct. 

Pa.—^Fullwood V. Fullwood, 40 A.2d 
876, 156 Pa.Super. 409. 

(2) Fact that wife states she loves 
her husband must give way to the 
conclusion of indignities imposed on 
the husband formed from her prac¬ 
tically admitted acts. 

Pa.—^Yeager v. Yeager, 57 A.2d 579, 
162 Pa.Super. 263. 

(3) Other evidence. 

Pa.—^Lively v. Lively, Com.Pl., 2 
Cumb.L.J. 84. 

19.81 Pa.—De Lisi v. De Lisi, 12 A. 
2d 468, 139 Pa.Super. 440—^Huston 

V. Huston, 197 A. 774, 130 Pa. 
Super. 501—^Davidsen v. Davidsen, 
191 A. 619, 127 Pa.Super. 138. 

19.90 Ark.—Coffey v. Coffey, 267 S. 

W. 2d 499, 223 Ark. 607—Smith 
V. Smith, 223 S.W.2d 776, 216 Ark. 
839—Settles v. Settles, 195 S.'W.’d 
69, 210 Ark. 242—Walldren v. Wall- 
dren, 63 S.W.2d 845, 187 Ark. 1077. 

Mo.—Capps V. Capps, App., 65 S.W. 
2d 661. 

Pa.—^McLaughlin v. McLaughlin, 87 
A.2d 101, 170 Pa.Super. 616—De 
Lisi V. De Lisi, 12 A.2d 468, 139 
Pa.Super. 440—^Mathias v. Mathias, 
174 A. 821, 114 Pa.Super. 444—Mei- 
nel V. Meinel, 167 A. 379, 109 Pa. 
Super. 143. 

Greenawalt v. Greenawalt, Com. 
PL, 3 Cumb.L.J. 67—Lively v. Liv¬ 
ely, Com.Pl., 2 Cumb.L.J. 84—^Burk- 
hard V. Burkhard, Com.Pl., 31 Erie 
Co. 57—^Purvis v. Purvis, Com.PL, 
63 Mont. 264. 

Testimony held of insufficient pro¬ 
bative value 

Libelant’s testimony that she was 
mentally a wreck and that her 
nerves were in a bad condition, in 
absence of medical testimony or di¬ 
rect proof that libelant’s infirmities 
resulted from mistreatment, were of 
insufficient probative value to author¬ 
ize a divorce for indignities. 

Pa.—^Fisher v. Fisher, 36 A.2d 168, 
154 Pa.Super. 497. 

General assertions by lib^ant of 
nagging, criticizing, grumbling, and 
grouchiness are mere conclusions of 
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Failure of proof as to some indignities charged. 
The fact that there is a failure of proof as to some 
of the indignities charged does not prevent the 
granting of a divorce on sufficient proof of other 
indignities charged.i®*35 

§ 143(4).-Voluntary Separation 

To establish voluntary separation beyond any reason¬ 
able expectation of reconciliation as a ground for divorce, 
there must be a patent and definite preponderance of the 
evidence; but it Is sufficient if the evidence Is clear and 
definite, although It leaves a residuum of doubt. 

The measure of proof required in a suit for di¬ 


vorce upon the ground of voluntary separation be¬ 
yond any reasonable expectation of reconciliation, 
where no question of moral turpitude is involved, is 
a preponderance of the evidence, which prepon¬ 
derance should be patent and definite and not 
strained or dubious ;20 but, if it is clear and definite, 
it is sufficient although it leaves a residuum of 

doubt.2i 

In considering whether the evidence is sufficient, 
weight must be given to the consideration that plain¬ 
tiff assumed the burden of proving the allegations 
by evidence of the quality and quantity required to 
support a decree of divorce and the court can 


witness having; no evidentiary force 
so as to authorize divorce for in- 
digmities unless accompanied by ac¬ 
tual facts on which assertions are 
based. 

Pa.—^Fisher v. Fisher, supra. 

19.95 Mo.—Simon v. Simon, 248 S.W. 
2d 560. 

20. Ark.—^Ross v. Ross, 213 S.W.2d 
360, 213 Ark. 742. 

Md.—France v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306. 

“Preponderance,” as used with ref¬ 
erence to preponderance of evidence 
required to maintain suit for divorce 
under five-year separation statute, 
where moral turpitude is not in¬ 
volved, means that the weight of 
evidence tested by number and char¬ 
acter of witnesses who give it, in¬ 
herent probability of truth of their 
testimony, their Interest, bias, de¬ 
meanor on witness stand, and man¬ 
ner in which they testified, inclines 
more heavily to establish existence 
or nonexistence of facts in respect 
to which it is offered, than evidence 
to the contrary. 

Md.—^France v. Safe Deposit & Trust 
Co. of Baltimore, supra. 

Careful scrutiny of cause of separa¬ 
tion 

All the circumstances should be 
closely scrutinized and carefully 
weighed in determining whether the 
“cause’* of separation chargeable to 
party seeking divorce on ground of 
two-year separation was sufficient to 
bar a divorce for that reason. 

Wyo.—Jegendorf v. Jegendorf, 167 P. 
2d 280, 61 Wyo. 277. 

21. Md.—^France v. Safe Deposit & 
Trust Co. of Baltimore, 4 A.2d 717, 
176 Md. 306. 

Evidence held sufficient 

(1) To show voluntary separation 
of requisite duration generally. 

Ark.—Gardner v. Gardner, 286 S.W. 
2d 23, 225 Ark. 828—Carty v. Car- 
ty, 268 S.W.2d 43, 222 Ark. 183. 
D.C.--Buford v. Buford, 156 P.2d 567, 
81 U.SAPP.D.C. 169, 

La.—Williams v. Williams, 92 So.2d 


387, 231 La. 621—Steere v, Mars- 
ton, 81 So.2d 822, 228 La. 94— 
Pecot V. Hill, 78 So.2d 535, 227 
La. 131—^Davidson v. Helm, 63 So. 
2d 866, 222 La. 769—Creel v. Creel, 
49 So.2d 617, 218 La. 382—Joly v. 
Williams, 40 So.2d 476, 215 La. 
312. 

Md.—Hughes v. Hughes, 132 A.2d 
119, 213 Md. 462—^Matysek v. Maty- 
sek, 128 A2d 627, 212 Md. 44—Ben¬ 
son V. Benson, 105 A.2d 733, 204 
Md., 601. 

Nev.—Caye v. Caye, 211 P.2d 252, 66 
Nev. 78—George v. George, 41 P. 
2d 1059, 56 Nev. 12, 97 A.L.R. 983. 
N.C.—^Mallard v. Mallard, 68 S.E.2d 
247, 234 N.C. 664—Young v. Young, 
34 S.E.2d 164, 226 N.C. 340—Tay¬ 
lor V. Taylor, 33 S.E.2d 492, 226 
N.C. 80. 

Tex.—^Landers v. Landers, Civ.App., 
220 S.W. 369. 

Vt—Castle V. Castle, 100 A.2d 674, 
118 Vt. 112. 

Wis.—Salinko v. Salinko, 188 N.W. 
606, 177 Wis. 475. 

Wyo.—Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 619. 

(2) To show that separation was 
not induced by a cause chargeable 
to party seeking divorce. 

Wyo.—^Jegendorf v. Jegendorf, 167 
P.2d 280, 61 Wyo. 277. 

(3) To show that separation was 
voluntary notwithstanding it was 
originally caused by desertion of de¬ 
fendant wife by plaintiff husband. 
D.C,—^Helfgott V. Helfgott, 179 F.2d 

39, 86 U.SA.PP.D.C. 409. 

(4) To sustain finding that separa¬ 
tion occurred on date as contended 
by wife, rather than on date as con¬ 
tended by husband. 

N.C.—Barringer v. Barringer, 46 S.B. 
2d 849, 228 N.C. 790. 

(6) To entitle husband to absolute 
divorce on ground that a decree of 
separation had been in effect for 
more than four years and that rec¬ 
onciliation between parties was im¬ 
probable. 

N.D.—Faleide v. Faleide, 34 N.W.2d 
746, 67 NJ). 271. 
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(6) To show that the parties were 
not voluntarily separated or to sus¬ 
tain the denial of a divorce under 
the voluntary separation statute. 

—Talbert v. Talbert, 223 F.2d 347, 
96 U.S.App.D.C. 65—^Martin v. Mar¬ 
tin, 160 P.2d 20, 82 U.S.App.D.C. 
40—^Butler v. Butler, 154 P.2d 203* 
81 U.S.APP.D.C. 26. 

Md.—Courtney v. Courtney, 132 A.2d 
676, 213 Md. 600—Lloyd v. Lloyd, 
104 A.2d 696, 204 Md. 352. 

N.C.—^Mason v. Mason, 40 S.E.2d 204, 
226 N.C. 740. 

(7) To show that the separation 
was caused by the fault of the party 
seeking the divorce. 

La.—^Jones v. Jones, 9 So.2d 227, 200 
La. 911. 

Evidence held insufficient 

(1) To show voluntary separation 
of requisite duration generally. 

Ark.—^Hancock v. Hancock, 262 S.W. 

2d 881, 222 Ark. 823—Ross v. Ross, 
213 S.W.2d 360, 213 Ark. 742. 

D.C.—^Roberts v. Roberts, 222 F.2d 
408, 96 U.S.APP.D.C. 382. 

La.—Hava v. Chavigny, 84 So. 892, 
147 La. 330. 

Md.—^Nichols v. Nichols, 30 A.2d 446, 
181 Md. 392—^France v. Safe De¬ 
posit & Trust Co. of Baltimore, 4 
A.2d 717, 176 Md. 306. 

N.C.—^Moody v. Moody, 33 S.B.2d 491, 
226 N.C. 89. 

R.I.—Reilly v. Reilly, 190 A. 476, 67 
R.I. 432. 

Vt.—West V. West, 63 A.2d 864, 115 
Vt. 458. 

Wis.—^Powless V. Powless, 69 N.W.2a 
753, 269 Wis. 652. 

(2) To establish that wife had dur¬ 
ing the statutory five-year period 
made any effort to get in touch with 
her husband so as to effect a recon¬ 
ciliation, and therefore separation of 
parties must be deemed to have been 
voluntary within meaning of divorce 
statute. 

D.C.—Cocci V. Cocci, 186 P.2d 898, 88 
U.S.APP.D.C. 43. 

22. Md.—^France v. Safe Deposit & 
Trust Co. of Baltimore, 4 A.2d 717, 
176 Md. 806. 
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consider nothing but the facts presented.23 

The sufficiency of the evidence has also been 
adjudicated with respect to whether or not a rec¬ 
onciliation had been effected.23.5 

§ 144. - Particular Defenses 

The defenses of collusion, connivance, condonation, 
recrimination, and other defenses, must be established 
by a preponderance of the evidence. 


DIVORCE §§ 143(4)-144 

The general rule as discussed supra § 135, that 
affirmative defenses must be established by a pre¬ 
ponderance of the evidence, has been applied where 
the defense interposed was impotency,^^ insanity or 
lack of mental capacity,25 invalidity of marriage,26 
laches,27 wrongdoing or fault on the part of the 
party seeking the divorce,27-5 and other defenses.23 

The weight and sufficiency of evidence to estab¬ 
lish particular matters of defense or rebuttal to a 


23. Nev.—George v. George, 41 P. 
2d 1069, 66 Nev. 12, 97 A.Ii.R. 983. 

23.5 Zividence held sofflcient 
In suit by husband for divorce, 
on ground that he and wife had been 
living separate and apart for more 
than two years, wherein wife con¬ 
tended that about five months be¬ 
fore suit was filed husband returned 
home seeking a reconciliation, and 
that on such occasion he spent the 
night in their home, and that they 
had sexual relations, evidence sus¬ 
tained trial court’s finding in favor of 
wife. 

La.—Orlando v. Polito, 84 So.2d 433, 
228 La. 846. 

24. SvldexLce held insufflclent 

N.Y.—Stebbins v. Stebbins, 206 N.T. 
S. 47, 123 Misc. 617. 

25. Xlvldence held to establish de¬ 
fense of insanity 

(1) In general. 

Ark.—Hill v. Hill, 224 S.W. 737, 148 
Ark. 663. 

Utah.—Steed v. Steed, 181 P. 446, 64 
Utah 244. 

(2) In action by wife against hus¬ 
band for separate maintenance in 
which husband filed counterclaim for 
absolute divorce on grounds of deser¬ 
tion or voluntary separation, evidence 
established that wife had lacked men¬ 
tal capacity to form intent requisite 
to either desertion or voluntary sep¬ 
aration. 

B.C.—deBruin v. deBruin, 195 F.2d 
763, 90 U.S.APP.D.C. 236. 

(3) In action by husband for di¬ 
vorce, evidence justified denial of di¬ 
vorce on theory that wife was in 
fact insane at time indignities com¬ 
plained of were committed and she 
was not responsible for acts charged 
against her. 

Mo.—^Rogers v. Rogers, App., 286 S. 
W.2d 68. 

Evidence held not to establish de¬ 
fense of insanity 

Iowa.—^Bouska v. Bouska, 86 N.W.2d 
884. 

Me.—Hadley v. Hadley, 66 A.2d 8, 
144 Me. 127. 

Mo.—Willis V. Willis, App., 274 S.W. 
2d 621. 

Neb.—Schelck v. Scheick, 97 N.W. 
474, 6 Neb. (unofC.) 142. 

27AC.J.S.—34 


Pa.—Urffer v. Urffer, 35 A2d 580, 
154 Pa.Super. 379. 

19 C.J. p 77 note 23 [c]. 

26. Evidence held sufficient 
Okl.—Puntka v. Puntka, 50 P.2d 

1092, 174 Okl. 617. 

27. Evidence held insufficient 

N.J.—Anderson v. Anderson, 173 A. 
393, 12 N.J.Misc. 625. 

27.5 Excessive use of alcohol and 
barbiturates 

Evidence was sufficient to absolve 
wife of wrongdoing with respect to 
excessive use of alcohol and barbitu¬ 
rates, and hence wife could procure 
divorce for husband's wrongdoing. 
Mo.—^Brodsky v. Brodsky, App., 233 S. 
W.2d 829. 

Contribution to marital discord 
In proceeding by husband for di¬ 
vorce on ground of extreme cruelty, 
evidence supported finding of trial 
court that husband’s conduct to¬ 
ward his wife had contributed sub¬ 
stantially to marital discord and that 
as result, husband was not entitled 
to divorce. 

R.I.—^Fournier v. Fournier, 111 A.2d 
475, 82 R.I. 476. 

28. Pa.—Ondrejcak v, Ondrejcak, 
Com.Pl., 18 Cambria 220. 

Attempted reconciliation 

Messages from husband concerning 
reconciliation held not to prevent 
granting wife divorce, where there 
was no showing that messages were 
made in good faith to persuade wife 
to live with him. 

Or.—Billion v. Billion, 3 P.2d 1113, 
137 Or. 622. 

Self defense 

The right of one spouse to inflict 
corporal punishment on the other in 
absolutely necessary defense of him¬ 
self or some member of the family 
must be clearly established to justi¬ 
fy such corporal punishment in oth¬ 
er spouse’s divorce action on ground 
of cruel and inhuman treatment. 
Ky.—McKee v. McKee, 231 S.W. 213, 
191 Ky. 669. 

Fraud 

In divorce proceedings by wife, evi¬ 
dence failed to support charge that 
wife and her attorneys had presented 
fraudulent and perjured case. 

Cal.—Gideon v. Gideon, 314 P.2d 
1011, 163 C.A2d 641. 
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XCeutal and physical condition of 

spouse 

(1) Evidence sustained conclusion 
that husband was not entitled to di¬ 
vorce for wife’s conduct, where evi¬ 
dence established that such conduct 
was due to wife's physical or mental 
condition and was not motivated by 
desire to Injure husband. 

Pa.—Stinson v. Stinson, 63 A 2d 413, 

163 Pa.Super. 497. 

(2) In wife’s divorce suit on 
ground of cruel and inhuman treat¬ 
ment, evidence that wife was some¬ 
what neurotic, very jealous of de¬ 
fendant, and probably not entirely 
well physically was insufficient to 
debar her from relief in equity court, 
in absence of showing that parties 
were in pari delicto or that wife's 
shortcomings were not justified by 
provocation or were disproportionate 
to her treatment by defendant. 

Or.-Puller v. Puller, 151 P.2d 979, 

175 Or. 136. 

Alibi defense to adultery 

With respect to divorce on grounds 
of adultery, defense of alibi is con¬ 
clusive if clearly, certainly, and 
fully established, but, since it is so 
liable to abuse from ease with which 
it may be concocted when design ex¬ 
ists to practice fraud and, even 
when that design does not exist, 
by honest mistake as to particular 
hour and lapse of time, it must be 
received with caution and requires 
great strictness and attention on 
part of court to avoid being misled 
by it. 

Tenn.—^Troutt v. Troutt, 260 S.W.2d 

372, 35 Tenn.App. 617. 

Res judicata 

Sustaining husband’s defense of 
res judicata to wife’s divorce action 
was error where record did not show 
matter previously adjudged. 

Mo.—^Hess V. Hess, App., 183 S.W. 

2d 560. 

Divorce already obtained in other 
state 

In wife’s action for divorce and 
enforcement of property settlement 
agreement, statement by defendant's 
attorney at hearing that it was 
proved without dispute that defend¬ 
ant had obtained divorce from plain¬ 
tiff in another state and that plain¬ 
tiff was not defendant's wife when 
action was commenced constituted 
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charge of habitual drunkenness are discussed supra 
§ 142, and to establish provocation as a defense to 
divorce action grounded on personal indignities, su¬ 
pra § 143(3) c. 

Collusion, Evidence which excites some suspi¬ 
cion of collusion, if nothing more, may be sufficient 
to justify refusal of a divorce.^® However, there 
must be at least some evidence on the record to show 
the ground of such suspicion and evidence 
of a husband’s probable acquiescence in his wife’s 
departure is not sufficient to show that a suit by 
him for divorce on the ground of desertion was 
brought in collusion.^® 
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Connivance, Very clear and satisfactory evi¬ 
dence is required to establish connivance ;3i but 
less weighty evidence will be required to prove a 
husband’s connivance than the wife’s.32 Conniv¬ 
ance may be proved by inference from facts and 
conduct's 

Condonation, Condonation is required to be es¬ 
tablished by a reasonable preponderance of credible 

testimony and it must be clearly and distinctly 
proved,34.5 and very clear and satisfactory evidence 
is required,35 the question being determined on all 
the evidence including rational inferences.3® 


neither evidentiary nor legal proof 
of such facts. 

Cal.—Thomas v. Thomas, 153 P.2d 
389, 66 C.A.2d 818. 

29. Wash.—Lamere v. Lamere, 84 
P. 26, 41 Wash. 475. 

19 C.J. p 146 note 71. 

Evidence held to show coUusioii 
Md.—^Harne v. Harne, 118 A. 122, 
141 Md. 123. 

N.T.—^Purst V. Furst, 78 Nr.T.S.2d 
608, 191 Misc. 699, affirmed in part, 
reversed in part on other grounds, 
91 N.T.S.2d 202. 275 App.Div. 991, 
Pa.—Dunlap v. Dunlap, 97 Pa.Super. 
405. 

Hinkle v. Hinkle, Com.Pl., 7 
Chest.Co. 162—^Balogh v. Balogh, 
Com.Pl., 23 Wash.Co. 135. 

Vt.—Squier v. Squier, 134 A. 529, 99 
Vt. 452. 

CoUnsioxL held not shown 

(1) In general. 

Ark.—Ayers v. Ayers, 290 S.W.2d 24, 
226 Ark. 394. 

N.Y.—Braun v. Braun, 281 N.Y.S. 25, 
245 App.Div. 194—Lee v. Lee, 196 
H.T.S. 839, 203 App.Div. 467. 

Pa,—Klair v. Klair, 3 Pa.Dist, & 
Co. 419, 26 Dauph.Co. 60. 

(2) Where husband’s suit for di¬ 
vorce on ground of extreme cruelty 
was strongly contested by wife, re¬ 
siding in Germany, by pleading and 
proof by way of depositions and by 
counsel appearing for her, hus¬ 
band's testimony, with respect to 
agreement of the parties to separate 
and that it was agreed that husband 
should have a divorce if it was found 
after he left Germany that a recon¬ 
ciliation was impossible, did not es¬ 
tablish “collusion” warranting a dis¬ 
missal of suit. 

Mich.—Neu V. Neu, 298 N.W. 318, 297 
Mich. 654. 

29.5 N.Y.—^Maroth v. Maroth. 64 
N.Y.S.2d 260. 

50. Pa.—Appleton v. Appleton, 24 
Pa.Dist. 357. 

51. N.J.—Knittel v. Knittel, 102 A 
809, 87 N.J.Eq. 701. 

L9 C.J. p 146 note 74. 


Evidence held sufficient 
Cal.—Emerson v. Emerson, 55 P.2d 
1265, 12 C.A.2d 648. 

Kan.—^Harmon v. Harmon, 208 P. 647, 
111 Kan. 786. 

Md.—Fonger v. Fonger, 154 A. 443, 
160 Md. 610. 

Mass.—^Vinton v. Vinton, 161 N.B. 
817, 264 Mass. 71. 

N.J.—Gutzwiller v. Gutzwiller, 74 
A.2d 325, 8 N.J.Super. 254. 

Atha V. Atha, 121 A. 301, 94 
N.J.Eq. 692, affirmed 122 A. 926, 
96 N.J.Eq. 275. 

Pa.—Nacrelli v. Nacrelli, 136 A. 228, 
288 Pa. 1. 

Wotherspoon v. Wotherspoon, 164 
A. 842, 108 Pa.Super. 309. 
Evidence held insufficient 
Fla,—^McMillan v. McMillan, 162 So. 

524, 120 Fla. 209. 

Benson v. Benson, App., 102 So.2d 
748, 

Md.—AppeltofCt V. AppeltofCt, 128 A. 
273, 147 Md. 603. 

Mass.—Hayden v. Hayden, 96 N.E.2d 
136, 326 Mass. 587. 

Mo.—Scott V. Scott, 192 S.W.2d 668, 
239 Mo.App. 953—Manville v. Man- 
ville, App., 81 S.W.2d 882—Coons v. 
Coons, App., 236 S.W. 358. 

32, Eng.—^Angle v. Angle, 12 Jur. 

525. 

33. Mass.—^Hammond v. Hammond, 
132 N.E. 724, 240 Mass. 182. 

N.Y.—Armstrong v. Armstrong, 92 
N.Y.S. 165, 45 Misc. 260. 

34, Ill.—Olbinski v. Olbinski, 83 N. 
E.2d 387, 336 Ill.App. 226—Clancy v. 
Clancy, 46 N.E.2d 143, 317 Ill.App. 
379. 

La.—Schneider v. Schneider, 25 So.2d 
900, 209 La. 925. 

Ohio.—Duff V. Duff, App., 126 N.B 
2d 466. 

Pa.—^Homrich v. Homrich, 75 Pa.Su- 
per. 698—^Koch v. Koch, 62 Pa.Su- 
per. 607. 

34.5 Ga.—Brinson v. Brinson, 40 S. 
E.2d 635, 201 Ga. 640. 

35. La.—Martin v. Martin, 92 So. 
46, 151 La. 530. 

Neb.—Wakefield v. Wakefield, 61 N. 
W.2d 208, 167 Neb. 611—Hodges v. 
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Hodges, 47 N.W.2d 361, 164 Neb. 
178. 

19 C.J. p 146 note 77. 

Term “satisfactory” defined 
Term “satisfactory” as used in text 
rule means a quality, in addition to 
clarity required, which is sufficient 
by preponderance to convince and to 
outweigh evidence to opposite effect. 
Neb.—Trevett v. Trevett, 38 N.W.2d 
332, 161 Neb. 617. 

36. Conn.—^Dlon v. Dion, 23 A.2d 314, 
128 Conn. 416—McCarthy v. Mc¬ 
Carthy, 195 A. 607, 123 Conn. 409. 
Mass.—^Doyle v. Doyle, 102 N.B.2d 
485, 328 Mass. 174—Hayden v. Hay¬ 
den, 96 N.B.2d 136, 326 Mass. 687— 
Drew V. Drew, 144 N.B. 763, 250 
Mass. 41. 

As against uncorroborated testimony 
In husband’s suit for divorce 
against his non compos mentis wife, 
it was incumbent on superior court 
to apply rule of strict proof and to 
weigh, against husband's uncorrobo¬ 
rated testimony, reasonable inferenc¬ 
es to be drawn from husband’s con¬ 
duct over a long period of years. 

R.I.—^Mace v. Mace, 23 A.2d 185, 67 

R. I. 301. 

Cohabitation 

(1) From cohabitation and from 
sexual intercourse forgiveness is im¬ 
plied and it is not necessary that 
there be direct proof of sexual act. 
Neb.—^Wright v. Wright, 43 N.W.2d 

424, 153 Neb. 18. 

(2) Proof that parties to a divorce 
action have lived together is, in ab¬ 
sence of a contrary showing, suffi¬ 
cient to raise an inference that they 
also cohabited, and, taken together, 
such facts are sufficient to establish 
condonation. 

Tex.—Jones v. Jones, Civ.App., 176 

S. W.2d 784. 

Improbability of acts of condonation 
Where evidence disclosed great im¬ 
probability of plaintiff’s alleged acts 
of condonation, evidence was insuffi¬ 
cient to discharge defendant’s bur¬ 
den of proof of condonation. 

— I^unn V. Dunn, 29 A.2d 664, 181 
Md. 665. 
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Applying the above rules, it has been held in vari- granting of a divorce on that ground, ^6.5 or, on the 
ous cases that under the evidence there was condo- other hand, that there was not such a condonation 
nation of marital offenses so as to preclude the of marital offenses.^^*^® 


36.5 Ala.—Hendrix v. Hendrix, 34 So. 
2d 214, 250 Ala. 309—Pitchford v. 
Pitchford, 133 So. 718, 222 Ala. 
612. 

Ark.—Thompson v. Thompson, 192 
S.W’.2d 223, 209 Ark. 734—Buck v. 
Buck, 171 S.W.2d 939, 205 Ark. 
918. 

Cal.—Stampfli v. Stampfli, 199 P. 829, 
53 C.A. 126. 

Fla.—Crews v. Crews, 178 So. 139, 
130 Fla. 499. 

Iowa.—Leigh v. Leigh, 73 N.W.2d 
727, 247 Iowa 358—Weatherill v. 
Weatherill, 25 N.W.2d 336, 230 

Iowa 169. 

Ky.—Bone v. Bone, 255 S.W. 530, 200 
Ky. 736. 

Md.—Foeller v. Foeller, 190 A. 221, 
171 Md. 660—Bonwit v. Bonwit, 
181 A. 237, 169 Md. 189—Kremis 
V. Kremis, 161 A. 255, 163 Md. 223 
—Harne v. Harne, 118 A. 122, 141 
Md. 123. 

Miss.—Price v. Price, 179 So. 855, 181 
Miss. 539. 

Mo.—Phelps V. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202—Patterson 

V. Patterson, App., 215 S.W.2d 761. 
Neb.—Baker v. Baker, 89 N.W.2d 35, 

166 Neb. 306—Trevett v. Trevett, 
38 N.W.2d 332, 151 Neb. 517. 

N.H.—Johnson v. Johnson, 112 A. 
399, 80 N.H. 15. 

N.J.—Desmidt v. Desmidt, 20 A.2d 
424, 130 N.J.Bq. 23—Atha v. Atha. 

121 A. 301, 94 N.J.Eq. 692, affirmed 

122 A. 926, 95 N.J.Eq. 275. 

N.Y.—Weiss V. Weiss, 148 N.T.S.2d 

80, 1 A.D.2d 769—Knapp v. Knapp, 
78 N.Y.S.2d 729, 273 App.Div, 993, 
affirmed 87 N.E.2d 57, 299 N.Y. 660. 
Ohio.—^Mears v. Mears, 15 Ohio Supp. 
61. 

Pa.—^Werling v. Werling, 194 A. 336, 
128 Pa.Super. 380. 

Valvano v. Valvano, Com.Pl., 47 
Lack.Jur. 197. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82. 

W.Va.—^Kessel v. Kessel, 46 S.E.2d 
792, 131 W.Va. 239—De Berry v. 
De Berry, 177 S.E. 440, 115 W.Va. 
604. 

Wis.—Weichers v. Weichers, 221 N. 

W. 733, 197 Wis. 159. 

Sexual intercourse 

(1) Cohabitation is evidence of 
condonation. 

Ill.—Teal V. Teal, 155 N.E. 28, 324 
Ill. 207. 

Tex.—Bippus v. Bippus, Civ.App., 246 
S.W.2d 502. 

(2) In wife's action for divorce for 
husband’s cruelty, her testimony 
that she occupied the same bed and 
had sexual intercourse with him up 
to the night before she left him for 
the last time was not only evidence 
of condonation, but reflected on cred¬ 


ibility of her testimony and that of 
her witnesses, especially where, on 
her own admission, she was guilty of 
abortion. 

Md.—Duckett v. Duckett, 123 A. 55, 
143 Md. 551. 

(3) In wife’s divorce action on 
ground of adultery, evidence sus¬ 
tained determination of trial court 
that w’ife continued marital relations 
after learning of husband's adulter¬ 
ous acts. 

La.—Humes v. McIntosh, 74 So.2d 
167, 225 La. 930. 

(4) Evidence of circumstances sur¬ 
rounding meeting of husband and 
wife and their participation in sexual 
intercourse did not establish that 
motive of husband was to keep wife 
available for service of process in 
divorce case, and husband was not 
thereby estopped to deny that in¬ 
dulgence in sexual intercourse con¬ 
stituted condonation precluding right 
to divorce. 

Nev.—Ramsay v. Ramsay, 244 P.2d 
381, 69 Nev. 176. 

36.10 Ala.—^Lunsford v. Lunsford, 
168 So. 188, 232 Ala. 368. 

Ark.—^Hewitt v. Morgan, 246 S.W.2d 
423, 220 Ark. 123—Jenkins v. Jenk¬ 
ins, 242 S.W.2d 124, 219 Ark. 219, 
27 A.L.R.2d 861—Bridwell v. Brid- 
well, 231 S.W.2d 117, 217 Ark. 514. 
Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142—Shaingold v. 

Shaingold, 216 P. 603, 191 C. 438. 

Ojena v. Ojena, 316 P.2d 414, 154 
C,A.2d 440—^Karas v. Karas, 236 P. 
2d 415, 107 C.A,2d 135—Brewthauer 
V. Brevrthauer, 188 P. 296, 45 C.A. 
759. 

Conn.—Dion v. Dion, 23 A.2d 314, 128 
Conn. 416—McCarthy v. McCarthy, 
195 A. 607, 123 Conn. 409. 

Fla.—Trobaugh v. Trobaugh, 81 So. 
2d 629—^Forde v. Forde, 10 So.2d 
919, 152 Fla. 142—Held v. Held, 10 
So.2d 129, 151 Fla. 583. 

Ga.—Livingston v. Livingston, 86 S. 
E.2d 288, 211 Ga. 420—Day v. Day, 
81 S.E.2d 6, 210 Ga. 454—^Brinson 
V. Brinson, 40 S.E.2d 535, 201 Ga. 
540—Duncan v. Duncan, 192 S.E. 
215, 184 Ga. 602. 

Ill.—^Dunivant v. Dunivant, 125 N. 
E.2d 836, 5 Ill.App.2d 481—Ras- 
gaitis V. Rasgaitis, 107 N.E.2d 273, 
347 IlLApp. 477—Jaworski v. Jaw- 
orski, 94 N.E.2d 92, 341 Ill.App. 422 
—^Fiorella v. Fiorella, 66 N.E.2d 
722, 328 Ill.App. 672—^Wagner v. 
Wagner, 18 N.B.2d 577, 298 IlLApp. 
623. 

Ind.—Mitchell v. Mitchell, 133 N.E. 

2d 79, 126 Ind.App. 377. 

Iowa.—Bouska v. Bouska, 86 N.W.2d 
884—Coulter v. Coulter, 215 N.W. 
619, 204 Iowa 575—^Massie v. Mas- 
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sle. 210 XTr. 431, 202 Iowa 1311— 
Mathews v. Mathews. 152 X.W. 390. 
Kan.—Biltgen v. Biltge.:i, 250 P. 265, 
121 Kan. 716. 

Ky.—Horton v. Horton, 122 S.W.2d 
793, 276 Ky. 104. 

La.—Blanchard v. Blanchard, 101 So. 
2d C71—New v. New, 173 So. 74S, 
186 La. 1017—^Futch v. Futch, 146 
So. 318, 176 La. 639—^Vicknair v. 
Terracina, 113 So. 787, 164 La. 117. 
Md.—Bowler v. Bowler, 39 A.2d 538, 
183 Md. 493—Glass v. Glass, 2 A.2d 
443, 175 Md. 693—Cashell v. Cash- 
ell, 137 A. 904, 153 Md. 170—Ster¬ 
ling V. Sterling, 125 A. 809, 145 Md. 
631. 

Mass.—Hayden v. Hayden, 96 N.E.2d 
136, 326 Mass. 587—Bulkowski v. 
Bulkowski, 89 N.E.2d 2G6, 325 Mass. 
80—Giles V. Giles, 181 N.E. 505, 
279 Mass. 469—Coan v. Coan, 162 
N.E. 663, 264 Mass. 291. 

Mich.—Fansler v. Fansler, 75 N.W.2d 
1, 344 Mich. 569—Hollway v. Hoil- 
way, 73 N.W.2d 833, 344 Mich. 304 
—Barber v. Barber, 41 N.W.2d 463. 
327 Mich. 5—Jaquish v. Jaquish, 22 
N.W.2d 755, 314 Mich. 386—Collins 

V. Collins, 209 N.W. 58. 235 Mich. 
315—Tiffin V. Tiffin, 176 N.W. 435, 
209 Mich. 232. 

Miss.—^Waites v. Waites, 102 So.2d 

431. 

Mo.—Dunlap v. Dunlap, App., 255 S. 
■W.2d 441—Chamberlain v. Cham¬ 
berlain, App., 230 S.W.2d 184—Arn¬ 
old V. Arnold, App., 222 S.W. 996— 
Dennis v. Dennis, App., 289 S.W. 
16—Wade v. Wade, App., 229 S.W. 

432. 

Mont.—^Docotovich v. Docotovich, 229 
P.2d 971, 125 Mont. 56. 

Neb.—^Wetenkamp v. Wetenkamp, 299 
N.W. 491, 140 Neb. 392. 

N.J.—Wallace v. Wallace, 164 A. 565, 
112 N.J.Eq. 292—Michels v. Mich¬ 
els. 160 A. 518, 110 N.J.Eq. 393— 
Cummings v. Cummings, 158 A. 
537, 109 N.J.Eq. 637—Arthur v, 
Arthur. 129 A. 178, 98 N.J.Eq. 393. 

Hanniball v. Hanniball, 10 A.2d 
492, 18 N.J.Misc. 67—Klein v. 

Klein, 140 A. 233, 6 N.J.Misc. 359. 
N.Y.—Abbott v. Abbott, 228 N.Y.S. 
611, 132 Misc. 11. 

N.D.—^Kayhurst v. Hayhurst, 256 N. 

W. 413, 65 N.D. 25. 

Ohio.—Duff V. Duff, App., 126 NE.2d 
466—Cousino v. Cousino, 107 N.E. 
2d 213, 90 Ohio App. 449. 

Or.—Brennan v. Brennan, 192 P.2d 
858, 183 Or. 269—Hill v. Hill, 264 P. 
447, 124 Or. 364. 

Pa.—Campbell v. Campbell, 137 A.2d 
830, 185 Pa.Super. 474—Tuirner v. 
Tuirner, 27 A.2d 434, 150 Pa.Su¬ 
per. 110—^Davis V. Davis, 21 A. 2d 
419, 145 Pa.Super. 473—^Homrich v. 
Homrich, 75 Pa.Super. 598. 
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Similarly, it has been held that the evidence was 
sufficient to overcome the presumption of condona¬ 
tion arising from continued cohabitation,36-i5 or 
that the evidence was, under the circumstances, in¬ 
sufficient to overcome the presumption.36*20 xhe 
presumption of condonation resulting from contin- 
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ued cohabitation is discussed supra § 123(9). 

Breach of condition on which defendant’s offense 
was condoned may be shown by evidence which 
would be insufficient to establish the principal 
charge.37 Fraud inducing condonation must be 


Meehan v. Meehan, Com.Pl., 28 
North.Co. 101. 

R.I.—^Kahnovsky v. Kahnovsky, 20 
A.2d 679, 67 R.I. 63. 

Tex.—^Rosenthal v. Rosenthal, Civ. 
App., 311 S.W.2d 294—Bailey v. 
Bailey, Civ.App., 295 S.W.2d 438— 
Larson v. Larson, Civ.App., 292 S. 
W.2d 685—Rippeteau v. Rippeteau, 
Civ.App., 287 S.W.2d 238—Silva v. 
Silva, Civ.App., 181 S.W.2d 868— 
McLemore v. McLemore, Civ.App., 
285 S.W. 693—Barta v. Barta, Civ. 
App., 283 S.W. 201. 

Utah.—Beezley v. Beezley, 296 P.2d 
274, 5 Utah 2d 20. 

Va.—^Howren v. Howren, 178 S.E. 678, 
164 Va. 141. 

Wash.—McCallum v. McCallum, 279 
P. 88. 153 Wash. 1. 

Wis.—Gordon v. Gordon. 71 N.W.2d 
386, 270 Wis. 332. I 

]betters 

In divorce action, letters written 
by husband after wife had allegedly 
committed adultery did not establish 
forgiveness and condonation, where 
letters made no reference to her 
adultery. 

Pa.—Miller v. Miller, 17 A.2d 910, 143 
Pa.Super. 534. 

Basband’s uncorroborated testizno- 
ayi flatly denied by wife, was insuiSi- 
cient to establish plea of condona¬ 
tion by required preponderance of ev¬ 
idence, in absence of anything to 
justify giving more weight to hus¬ 
band’s testimony in such respect than 
to wife’s. 

La.—Schneider v. Schneider, 25 So. 
2d 900, 209 La. 925. 

living in separate rooms 
Evidence that parties ceased liv¬ 
ing together as husband and wife be¬ 
fore filing of wife’s action for di¬ 
vorce, but that they continued to live 
in separate rooms of family resi¬ 
dence, established a sufidcient “sep¬ 
aration” to authorize decree of di¬ 
vorce. 

Cal.—^Popescu v. Popescu, 116 P.2d 
208, 46 C.A.2d 44. 

Sexnal intercourse 

(1) Evidence sustained finding 
that alleged single act of intercourse 
between parties did not operate to 
condone misconduct of spouse. 

Fla.—Mickler v. Mickler, App., 101 
So.2d 157. 

Mo.—Geary v. Geary, App., 277 S.W. 
2d 327. 

Tex.—Crittenden v. Crittenden Civ 
App.. 214 S.W.2d 670. 

(2) In wife’s action for divorce 
from husband on ground of cruelty, 


evidence sustained finding that wife 
who separated from husband after 
his acts of cruelty, but submitted 
twice to intercourse with him during 
period of separation, had not con¬ 
doned acts of cruelty. 

Ala.—Cox V. Cox, 100 So.2d 35. 

<3) Evidence of wife in husband’s 
divorce action for extreme and re¬ 
peated cruelty was insufficient to 
sustain wife’s affirmative defense of 
condonation, notwithstanding that 
both slept in same bed after commis¬ 
sion of acts alleged as ground for di¬ 
vorce. 

Ill.—Olbinski v. Olbinski, 83 N.B.2d 
387, 336 IlLApp. 225. 

(4) Evidence failed to show that 
wife had condoned husband’s adultery 
by resumption of marital relations 
after learning thereof. 

Md.—Stevens v. Stevens. 47 A.2d 752, 
186 Md. 612. 

(5) In divorce action, evidence 
sustained trial judge’s finding that 
admitted act of sexual intercourse 
relied on by wife as condonation did 
not have effect of destroying hus¬ 
band’s cause of action grounded on 
his wife’s refusal to engage in sexu¬ 
al intercourse for required statutory 
period of two years. 

N.J.—Sabia v. Sabia, 84 A.2d 559, 16 
N.J.Super. 273. 

(6) In husband’s libel for divorce 
on ground of wife’s bigamy and adul¬ 
tery, evidence sustained determina¬ 
tion that husband resumed cohabita¬ 
tion with wife subsequent to her 
bigamous marriage with full knowl¬ 
edge of all material facts. 

Pa.—^Bowden v. Bowden, 53 A.2d 892, 
161 Pa.Super. 160. 

(7) Evidence warranted finding 
that libelant was afraid to leave li¬ 
belee at time of their acts of sexual 
intercourse, and justified trial court 
in failing to find condonation; and 
mere fact that libelant had previous¬ 
ly left and returned without harm 
would, at most, merely go to weight 
to be given to her testimony and oth¬ 
er evidence showing fear of leaving 
at time of acts of sexual intercourse 
relied on by libelee as showing con¬ 
donation. 

Vt.—Belville v. Belville, 45 A. 2d 671, 
114 Vt. 404. 

38.15 Ind,—^Heckman v. Heckman, 
134 N.E.2d 695, 235 Ind. 472. 

38.20 Ind.—Graves v. Graves, 112 N. 
E.2d 869, 123 IndApp. 618. 

37. Mass.—Babcock v. Babcock, 59 
N.E.2d 471, 317 Mass. 772—Steere 
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V. steere, 163 N.E. 852, 265 Mass. 
317—Smith v. Smith, 45 N.E. 52, 
167 Mass. 87—Gardner v. Gardner, 
2 Gray 434. 

Agreement as condition, of condona. 
tion 

In suit by wife for divorce on 
ground of cruel treatment, evidence 
sustained finding that agreement on 
part of husband not to again be 
guilty of acts of cruelty charged in 
wife’s petition, was made prior to 
any cohabitation or condonation aft¬ 
er wife’s suit was filed. 

Ga.—^Brewer v. Brewer, 55 S.E.2d 147, 
205 Ga. 759. 

Bnplied condition 
In wife’s action for divorce, where¬ 
in husband alleged reconciliation and 
condonation of acts of which wife 
! complained, record established that 
wife did not forgive husband for his 
past conduct when they decided to 
renew their home life, but that her 
resumption of their former relation¬ 
ship was impliedly conditioned on 
proper and considerate treatment. 
Wash.—^Rentel v. Rentel, 238 P.2d 
389, 39 Wash.2d 729. 

Evidence held to show breach of con¬ 
ditions 

In divorce action, evidence estab¬ 
lished that condonation of each other 
spouse’s wrongful activities was at 
most conditional and that both par¬ 
ties had violated agreement for rec¬ 
onciliation. 

Mich.—Melinn v. Melinn, 44 N.W.2d 
886, 329 Mich. 96. 

Evidence held not to show breach of 
conditions 

In cross actions for divorce on 
grounds of cruelty, between spouses 
who had previously entered recon¬ 
ciliation agreement requiring hus¬ 
band to, inter alia, deposit funds in 
separate account for wife, change 
business, and be temperate in drink¬ 
ing habits, evidence on issues of 
whether husband had breached such 
conditions supported action of trial 
court in not allowing wife to intro¬ 
duce into evidence acts of alleged 
misconduct prior to such reconcilia¬ 
tion. 

Kan.—Goetz v. Goetz, 306 P.2d 167, 
180 Kan. 569. 

MlscondiLct subsequent to condona¬ 
tion 

(1) Evidence held to show revival 
of condoned offense. 

Ind.—Shula v. Shula, 132 N.B.2d 612, 
235 Ind. 210. 

Van Antwerp v. Van Antwerp, 
122 N.B.2d 137, 126 Ind.App. 66— 



27A C.J.S, 


DIVORCE § 144 


proved by a preponderance of the testimony.38 

Recrimination, No less evidence is required to 
establish a recriminatory charge made in an an¬ 
swer than is required to establish a like charge in a 


complaint and this rule has been applied, and 
the sufficiency of evidence determined, with respect 
to the recriminatory charge of adultery.39-5 


David V. David, 66 N.E.2d 284, 116 
Ind.App. 603. 

Iowa.—^Duwe v. Duwe, 72 N.W.2d 501, 
246 Iowa 1336. 

Kan.—^Reiter v. Heiter, 176 P.2d 260, 
162 Kan. 275. 

Mo.—Schuler v. Schuler, App., 290 S. 
W.2d 192—O’Neil v. O'Neil, App., 
264 S.W. 61. 

Neb.—^Eicher v. Eicher, 26 N.W.2d 
808, 148 Neb. 173. 

B.I.—^Lawton v. Lawton, 76 A.2d 199, 
77 R.I. 333. 

Tex.—^Rippeteau v. Rippeteau, Civ. 
App., 287 S.W.2d 238—Gomez v. 
Gomez, Civ.App., 234 S.W.2d 941. 
Wash.—^Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269. 

(2) In libel by wife for divorce on 
ground of husband’s treatment seri¬ 
ously injurious to her health, evi¬ 
dence sustained finding that although 
a reconciliation was effected when 
husband promised to mend his ways, 
there was no condonation by wife, 
where husband mended his ways for 
only a short time. 

N.H.—Szulc V. Szulc, 72 A.2d 500, 96 
N.H. 190. 

(3) Evidence of repetition of 
wrongful acts after condonation 
must be corroborated, but prior acts 
are supporting testimony to the sub¬ 
sequent acts. 

Ohio.—Hufflne v. Huffine, Com.Pl., 74 
N.E.2d 764. 

(4) Evidence held not to show re¬ 
vival of condoned offense. 

Iowa.—^Leigh v. Leigh, 73 N.W.2d 
727, 247 Iowa 358. 

Md.—Ritz V. Ritz, 62 A.2d 729. 188 
Md. 336—Bonwit v. Bonwit, 181 A. 
237, 169 Md. 189. 

Mich.—Watson v. Watson, 289 N.W. 

272, 291 Mich. 433. 

R.I.__.Wilson V. Wilson, 148 A. 413. 

38. Kan.—Goetz v. Goetz, 306 P.2d 
167, 180 Kan. 569. 

Mich.—^Kinek v. Kinek, 49 N.W.2d 
58, 331 Mich. 54. 

Evidence held sufficient 

(1) In general. 

Ohio.—Rex V. Rex, 177 N.E. 527, 39 
Ohio App. 295. 

(2) In suit by wife for absolute 
divorce on ground of cruelty, evi¬ 
dence established that repetition of 
husband’s misconduct subsequent to 
reconciliation was not only of same 
general character as his former mis¬ 
conduct but was so continuously in¬ 
dulged in subsequent to reconcilia¬ 
tion that inference was clearly justi¬ 
fiable that husband did not act in 
good faith incident to reconciliation 
and condonation. 


Mich.—Durham v. Durham, 50 N.W. 

2d 327, 331 Mich. 668. 

Evidence held insufficient 
To establish that husband’s at¬ 
tempt at reconciliation was not made 
in good faith. 

Mich.—Kinek v. Kinek, 49 N.W.2d 58, 
331 Mich. 54—^Parley v. Farley, 270 
N.W. 711, 278 Mich. 361, 109 A.L.R. 
678. 

39. Idaho.—^Morrison v. Morrison, 
221 P. 156, 38 Idaho 45. 

Miss.—^Banks v. Banks, 79 So. 841, 
118 Miss. 783. 

N.J.—Alt V. Alt, 122 A. 607, 95 N.J. 
Eq. 90. 

Or.—^Beem v. Beem, 207 P. 1094, 104 
Or. 472. 

Pa.—Rech v. Rech, 107 A.2d 601, 176 
Pa.Super. 401—^Brobst v. Brobst, 
90 A.2d 320, 171 Pa.Super. 499. 

19 C.J. p 146 note 78. 
xmclean hands 

Petitioner’s conduct toward defend¬ 
ant, which discloses that petitioner 
does not come into court with clean 
hands, should be given weight in de¬ 
ciding whether petition should be 
granted. 

R.I,—Scullin V. Scullin, R.I., 13 A.2d 
702, 65 R.I. 91. 

Evidence held to establish recrimina¬ 
tory charge 

(1) In general. 

Ill.—Elston V. Elston, 100 N.E.2d 635, 
344 IlLApp. 233. 

Mich.—^Bradford v. Bradford, 45 N. 
W.2d 305. 329 Mich. 328—Kauk v. 
Kauk, 33 N.W.2d 798, 322 Mich. 
291. 

Or.—Riesland v. Riesland, 206 P.2d 
96, 186 Or. 227—Miller v. Miller, 
191 P.2d 394, 183 Or. 186. 

Pa.—^Handy v. Handy, 60 A.2d 416, 
163 Pa.Super. 49. 

(2) Ill-treatment. 

Ohio.—Cortrecht v. Cortrecht, Com. 
PI., 102 N.E.2d 614. 

(3) Gross indignities. 

Ark.—^Hancock v, Hancock, 262 S.W. 
2d 881, 222 Ark. 823. 

(4) Unjustifiable coldness. 

Mich.—^Hoffman v. Hoffman, 45 N.W. 
2d 366, 329 Mich. 486. 

<5) Neglect and uncleanliness of 
wife and mistreatment of husband’s 
children by a former marriage. 

Mo.—^Ream v. Ream, App., 246 S.W. 
611. 

(6) Fact that husband drank, was 
interested in another woman, used 
abusive language toward his wife, 
and indulged in physical violence to¬ 
ward her. 

Neb.—^Egbert v. Egbert, 30 N.W.2d 
669, 149 Neb. 227. 
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(7) Fact that husband and wife 
were in pari delicto entitling neither 
to a divorce from other for cruel and 
inhuman conduct and personal indig¬ 
nities rendering life burdensome. 
Or.-Miller v. Miller, 191 P.2d 394, 
183 Or. 186. 

Evidence held not to establish xe- 
cziminatozy charge 

(1) In general. 

Ark.—McCollum v. McCollum, 301 S. 
W.2d 565, 227 Ark. 735—Carr v. 
Carr, 289 S.W.2d 899, 226 Ark. 355 
—^Hewitt V. Morgan, 246 S.W.2d 
423, 220 Ark. 123. 

Cal.—De Burgh v. De Burgh, 250 P. 
2d 598, 39 C.2d 858. 

Krull V. Krull, 233 P.2d 13, 105 
C.A.2d 56—Witaschek v. Witaschek, 
132 P.2d 600, 56 C.A.2d 277. 

Fla.—Loomis v. Loomis, 20 So.2d 125, 
155 Fla. 355. 

Iowa.—^Bartels v. Bartels, 69 N.W. 

2d 41, 246 Iowa 942. 

Ky.—Minnis v. Minnis, 312 S.W.2d 
903—^Hartstern v. Hartstem, 224 
S.W.2d 447, 311 Ky. 564. 

Miss.—Hoffman v. Hoffman, 56 So.2d 
58, 213 Miss. 9. 

Pa.—Campbell v. Campbell, Com.Pl., 
44 Del.Co. 31. 

S.D.—^Pfutzenreuter v. Pfutzenreuter, 
77 N.W.2d 563. 

Tex.—Rippeteau v. Rippeteau, Civ. 
App., 287 S.W.2d 238—^Mortensen v. 
Mortensen, Civ.App., 186 S.W.2d 
297. 

Utah.—Gardner v. Gardner, 222 P.2d 
1055, 118 Utah 496. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

(2) Indignities. 

Mo.—^Politte V. Politte, App., 230 S. 
W.2d 142. 

Pa.—Campbell v. Campbell, Com.Pl., 
44 Del.Co. 31. 

(3) Lewd conduct. 

Ky.—Smith v. Smith, 250 S.W. 128, 
198 Ky. 765. 

39.5 Pa.—Rech v. Rech, 107 A.2d 601, 
176 Pa,Super. 401—^Brobst v. 
Brobst, 90 A.2d 320, 171 Pa.Super. 
499—^Newman v. Newman, 85 A. 
2d 613, 170 Pa.Super. 238—^Isaacs v. 
Isaacs, 27 A.2d 531, 149 Pa.Super. 
508. 

Weidner v. Weidner, Com.Pl., 21 
Leh.L.J. 9. 

Eemarxtage day after divorce granted 
Fact that husband remarried day 
after decree of divorce was granted 
him, did not call for a reconsidera¬ 
tion of his credibility with respect 
to his alleged infidelity during mar¬ 
riage, where husband’s evidence of 
indignities and cruelty on part of 
wife, on which decree was based. 
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Likewise, the rule has been applied, and the sufK- 
ciency of the evidence determined, with respect to 
the recriminatory charge of cruelty,S9-ii> and with 
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respect to such various other recriminatory charges 
as desertion,39-i5 misconduct,*9-20 and nonsup- 


went back five years, and there was 
nothing to indicate any connection 
between his remarriage and events 
which occurred over such five-year 
period. 

Pa,—^Ranieri v. Ranierl, 101 A. 2d 
177, 174 Pa.Super. 618. 

Admission, by sponse 
Adulterous acts of husband occur¬ 
ring after separation of husband and 
wife justified denial of divorce to 
husband, even though only proof of 
adulterous acts by husband was his 
own testimony. 

Ala.—Lyall v. Lyall, 36 So.2d 650, 
250 Ala. 635. 

Evidence held to establish charge 
Ala.—Dawson v. Dawson, 198 So. 
622, 240 Ala. 258. 

Ark.—Evans v. Evans, 241 S.W.2d 
713, 219 Ark. 325. 

Hawaii.—Luka v. Luka. 38 Hawaii 
605. 

Ill.—Rosengren v. Rosengren, 149 N. 

E.2d 798, 17 Ill.App.2d 415. 

Md.—^McPrederlck v. McFrederlck, 
152 A. 818, 160 Md. 91—Wendel v. 
Wendel, 139 A. 573. 154 Md. 11. 

Nev.—Gabler v. Gabler, 304 P.2d 
404, 72 Nev. 326—Allen v. Allen, 
193 P. 639, 44 Nev. 243, rehearing 
denied 196 P, 843, 44 Nev. 243. 

N.J.—^De Denis v. De Donls, 61 A.2d 
729, 1 N.J. 43. 

Johnson v. Johnson, 141 A. 807, 
102 N.J.Eq. 650. 

Pa.—Brobst v. Brobst, 90 A.2d 320, 
171 Pa.Super. 499—Blose v. Blose, 
61 A.2d 370, 163 Pa.Super, 322. 

Tex.—Jones v. Jones, Civ.App., 176 
S.W.2d 784. 

Vt.—^Walker v. Walker, 104 A. 828, 
92 Vt. 443. 

W.Va.—Edwards v. Edwards, 145 S. 
E. 813, 106 W.Va. 446. 

Evidence held not to establish 
charge 

Ind.—Sostheim v. Sostheim, 32 N.E, 
2d 699, 218 Ind. 352—Wharton v. 
Wharton, 33 N.E.2d 695, 218 Ind. 
345. 

Iowa.—Miller v. Miller, 211 N.W. 706, 
203 Iowa 1218, opinion supplement¬ 
ed 214 N.W. 613, 203 Iowa 1218— 
Matheny v. Matheny, 182 N.W. 376, 
191 Iowa 337. 

Ky.—Bush v. Bush, 53 S.W.2d 352, 
245 Ky. 172. 

La.—Clark v. Clark, 21 So.2d 758, 207 
La. 606. 

Md.—Hastings v. Hastings, 127 A. 
743, 147 Md. 177. 

Mich.—Bierie v. Bierie, 83 N.W.2d 
336, 348 Mich. 440—Melinn v. Mel- 
inn, 44 N.W.2d 886, 329 Mich. 96 
—Pitcher v. Pitcher, 23 N.W.2d 
195, 314 Mich. 648. 

Miss.—Banks v. Banks, 79 So. 841, 
11$ Miss. 783. 


Mo.—^Vincent v. Vincent, 123 S.W.2d 
86—Nolker v. Nolker, 257 S.W. 
798. 

Pickrel v. Pickrel, App., 86 S.W. 
2d 336—Boehme v. Boehme, App., 
72 S.Vv".2d 115. 

Ohio.—Holmes v. Holmes, 80 N.E.2d 
507, 82 Ohio App. 33. 

Or.—Phillips v. Phillips, 156 P.2d 
199, 176 Or. 169—Metcalf v. Met¬ 
calf, 114 P.2d 547, 166 Or. 644. 

Pa.—Campbell v. Campbell, 137 A.2d 
830, 185 Pa.Super. 474—^Newman v. 
Newman, 85 A.2d 613, 170 Pa.Su¬ 
per. 238—Gerhart v. Gerhart, 57 A. 
2d 595, 162 Pa.Super. 252—Isaacs 
V. Isaacs, 27 A.2d 531, 149 Pa.Su¬ 
per. 508—Tuirner v. Tuirner, 27 A. 
2d 434, 160 Pa.Super. 110. 

Weidner v. Weldner, Com.Pl., 21 
Leh.L.J. 9. 

Va.—Haskins v. Haskins, 50 S.E.2d 
437, 188 Va. 525. 

W.Va.—Shook v. Shook, 161 S.E. 235, 
111 W.Va. 284. 

39.10 Provocation 

(1) Evidence established that 
wife’s throwing bowl at husband, 
although not justified, was induced 
as result of husband’s provocation, 
so that such act would not establish 
husband’s defense of “recrimination” 
In wife’s action for divorce on ground 
of cruelty. 

Cal.—^Popescu v. Popescu, 115 P.2d 
208, 46 C.A.2d 44. 

(2) In divorce suit, evidence did 
not support special finding that plain¬ 
tiff’s misconduct toward defendant 
was reasonably calculated to have 
provoked defendant’s misconduct. 

Tex.—Carter v. Carter, Civ.App., 151 

S.W.2d 884. 

Evidence held to establish charge 
Iowa.—Kentzelman v. Kentzelman, 63 
N.W.2d 194, 245 Iowa 679. 

Ky.—Fenner v. Fenner, 273 S.W.2d 
803—^Williams v. Williams, 244 S. 
W.2d 166. 

La.—Steele v. Kreutz, 155 So. 259, 
179 La. 888—^Faucheux v. Fau- 
cheux, 152 So. 527, 178 La. 794— 
Artigues v. Artlgues, 136 So. 665, 
172 La. 884, 76 A.L.R. 981. 

Md,—Clatterbuck v. Clatterbuck 133 
A. 316, 160 Md. 648. 

Mich.—Cook V. Cook, 222 N.W. 738, 
245 Mich. 339—Hambley v. Ham- 
bley, 203 N.W. 70, 230 Mich. 534— 
Legatski v. Legatski, 203 N.W. 69, 
230 Mich. 186. 

N.J.—Cummings v. Cummings, 158 A. 
637, 109 N.J.Eq. 637—Alt v. Alt, 122 
A. 607, 95 N.J.Eq. 90. 

Or.—Miller v. Miller, 103 P.2d 737, 
165 Or. 38—Maurer v. Maurer, 42 
P.2d 186, 150 Or. 130—Billion v. 
Billion, 263 P. 397, 124 Or. 416— 
Frickey v. Frickey, 260 P, 218, 123 

534 


Or. 203—Hosier v. Hosier, 174 p 
732, 89 Or. 477. 

K-I-—Scullin V. Scullin, 13 A.2d 702 
65 R.I. 91. 

Wis.—Bahr v. Bahr, 75 N.W.2d 301 
272 Wis. 323—Roberts v. Roberts^ 
236 N.W. 135, 204 Wis. 401. 
Evidence held not to establish charge 
Cal.—Thompson v. Thompson, 28$ 
P.2d 932, 136 C.A.2d 539—Popescu 

V. Popescu, 115 P.2d 208, 46 C.A.2d 
44. 

Ill.—Pox V. Pox, 138 N.E.2d 547 9 
I11.2d 609. 

Idaho.—^Howay v. Howay, 264 P.2d 
691, 74 Idaho 492. 

Iowa.—Leigh v. Leigh, 73 N.W. 2d 
727, 247 Iowa 358—Carlson v. Carl¬ 
son, 202 N.W. 883, 199 Iowa 953. 
Ky.—^Hartstern v. Hartstern, 224 S 

W. 2d 447, 311 Ky. 564. 

La.—Burgess v. Burgess, 106 So. 695 
159 La. 489. 

Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184. 

Tex.—Hutt V. Hutt, Civ.App., 76 S.W 
2d 667. 

39.15 Weight of offers of reconcilia¬ 
tion 

On question of whether spouse was 
guilty of desertion, offers of recon¬ 
ciliation of separated parties and re¬ 
fusals thereof, when made from wit¬ 
ness stand, are entitled to minimum 
of weight, but direct personal com¬ 
munications, without benefit of in¬ 
termediate agencies, indicate that 
same were made in good faith. 

Md.—Smoot V. Smoot, 88 A.2d 465, 
200 Md. 216. 

Evidence held not to establish charge 
Mo.—^Nolker v. Nolker, 257 S.W. 798. 
N.J.—Thomas v. Thomas, 146 A. 431, 
104 N.J.Eq. 607. 

N.Y.—Levine v. Levine, 78 N.Y.S.2d 
354, 273 App.Div. 976. 

Ohio.—Cassada v. Cassada, 176 N.E. 
465, 38 Ohio App. 385. 

39.20 Evidence held to establish 
charge 

(1) In general. 

Mich.—Sullivan v. Sullivan, 35 N.W. 

2d 358, 323 Mich. 397. 

N.Y.—Friedman v. Friedman, 114 N. 
Y.S.2d 874. 

(2) In divorce action by wife 
against her husband, evidence es¬ 
tablished that wife’s conduct was at 
least indiscreet, if not improper. 
Mich.—Bradford v. Bradford, 45 N. 

W.2d 305, 329 Mich. 328. 

Evidence held not to establish charge 
Mich.—Hollway v. Hollway, 73 N.W. 

2d 833, 344 Mich. 304. 

Mo.—^Noll V. Noll, App., 277 S.W.2d 
853—Dunlap v. Dunlap, App., 255 
S.W.2d 441. 

Or.—Day v. Day, 1 P.2d 123, 137 Or. 
159. 
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port.39-25 

Justification of separation. In an action for de¬ 
sertion against one who withdrew from the com¬ 
mon domicile, the defense that the separation was 


justified must be established by proof, which must 
be clear and by a preponderance of the evidence, 
of facts that -would entitle defendant to a decree 
of divorce or show a separation by consent.*^ 0 


US .—Thomas v. Thomas, 116 A.2d 
526. 

-W.Va.—^l^Ioss V. Moss, 167 S.E. 444, 
113 W.Va. 183. 

Wis.—Schreiber v. Schreiber, 87 N. 

\V.2d 243, 2 Wis.2d 484. 

39.25 Evidence held not to estab- 
li^ charge 

Vt.—Souther v. Souther, 151 A. 504, 
103 Vt. 48. 

40. N.J.—Wurth v. Wurth, Ch., 104 
A. 644. 

Pa.—^Zirpoll v, Zirpoli, 138 A.2d 295, 

185 Pa.Super. 378—Sfakianakis v. 
Sfakianakis, 127 A.2d 746, 183 Pa. 
Super. 87—Boyles v. Boyles, 116 A. 
2d 248, 179 Pa.Super. 184—^Partle- 
ton V. Partleton, 82 A.2d 684, 169 
Pa.Super. 485—Hochberg v. Hoch- 
berg, 70 A.2d 864, 166 Pa.Super. 
306—Grace v. Grace, 68 A.2d 197, 
165 Pa.Super. 336—Salakas v. Sala- 
kas, 56 A.2d 357, 162 Pa.Super. 114 
—Ussier V. Ussier, 44 A.2d 526. 158 
Pa.Super. 215—Goldman v. Gold¬ 
man, 40 A.2d 878, 156 Pa.Super. 413 
—^Bunting v. Bunting, 40 A.2d 135, 
156 Pa.Super. 244—Ewing v. Ew¬ 
ing, 14 A.2d 149, 140 Pa.Super. 448 
—Bonomo v. Bonomo, 187 A. 222, 
123 Pa.Super. 451—Sloan v. Sloan, 

186 A. 219, 122 Pa.Super, 238— 
Doemling v. Doemling, 179 A. 813. 
118 Pa.Super. 426—Scholz v. Scholz, 
173 A. 761, 113 Pa.Super. 359—Stro- 
bel V. Strobel, 100 Pa.Super. 536— 
Thomas v. Thomas, 96 Pa.Super. 
258—^Rosa v. Rosa, 95 Pa.Super. 
415. 

Hamm v. Hamm, Com.Pl., 63 
Dauph.Co. 364—Swisher v. Swisher, 
Com.Pl., 31 Del.Co. 375—Jasler v. 
Jasler, Com.Pl., 35 Luz.Leg.Reg. 
377—^Machmer v. Machmer, Com. 
PI., 62 Montg.Co. 69—^Arnold v. 
Arnold, Com.Pl., 59 York Leg.Rec. 
37. 

Establishment by evidence of libelant 
In divorce action on ground of de¬ 
sertion, defense of a separation with 
consent of libelant is affirmative and 
burden of proof to establish that 
fact by satisfactory evidence is on 
respondent, but where libelant by 
his own evidence shows such con¬ 
sent to separation as to negative a 
willful and malicious desertion by 
respondent, libelant establishes a de¬ 
fense to his own action as much as 
though same acts were proved by 
respondent. 

Pa.—Grace v. Grace, 68 A.2d 197, 165 
Pa.Super. 336. 

Circtunstantial evidence 

Separation by consent may be im¬ 
plied from circumstances. 

Cal.—Borden v. Borden, 137 P. 27, 166 

C. 469. 


Pa.—Bracken v. Bracken, 77 Pa.Su¬ 
per. 219. 

Grimm v. Grimm, 8 Pa.Dist. & 
Co. 484. 22 Sch.Leg.Rec. 216. 

Thomas v. Thomas, Com.Pl., 35 
Luz.Leg.Reg. 69. 

Evidence held to shew 

(1) Separation by consent. 

Ariz.—Ellis v. Ellis, 262 P. 614, 33 

Ariz. 123. 

Md.—^Antrim v. Antrim, 181 A. 741, 
169 Md. 418—Melson v. Melson, 134 
A. 136, 151 Md. 196. 

Mo.—^Nolker v. Nolker, 257 S.W. 798. 
Nicholson V. Nicholson, 264 S.W. 
82, 214 Mo.App. 570. 

Mont.—Clem v. Clem, 36 P.2d 1034, 
97 Mont. 570. 

Nev.—Black v. Black, 228 P. 889. 48 
Nev. 220. 

N.J.—^Rockefeller v. Rockefeller, 166 
A. 474, 113 N.J.Eq. 274—Locher v. 
Locher, 163 A. 251, 112 N.J.Eq. 25 
—Jacobs V. Jacobs, 135 A. 792, 100 
N.J.Eq. 482. 

N.T.—Polakoff V. Polakoff, 23 N.Y.S. 

2d 259, 175 Misc. 354. 

N.D.—^Anderson v. Anderson, 68 N. 
W.2d 849. 

Or.—Blair v. Blair, 265 P. 415, 124 
Or. 611. 

Pa.—^Irwin v. Irwin, 200 A. 220, 131 
Pa.Super. 321—^Franks v. Franks, 
196 A. 578, 129 Pa.Super. 487— 
Daubert v. Daubert, 159 A. 81, 104 
Pa.Super. 8—^Alexander v. Alex¬ 
ander, 100 Pa.Super. 566—^Hill v. 
Hill, 96 Pa.Super. 410—Ulizio v. 
Ulizio, 96 Pa.Super. 91—Bracken v. 
Bracken, 77 Pa.Super. 219. 

LeGates v. LeGates, 18 Lehigh 
CO.L.J. 229—^Fry v. Pry, 6 Sch.Reg. 
194—Sadler v. Sadler, 21 West.L.J. 
246. 

(2) Pact that separation was not 
by consent. 

Cal.—^Howdershell v. Howdershell, 
195 P. 732, 50 C.A. 374. 

La.—^Richards v. Garth, 65 So.2d 
109, 223 La. 117. 

Md.—Miller v. Miller, 11 A.2d 630, 
178 Md. 12. 

Pa.—^Doemling v. Doemling, 179 A. 
813, 118 Pa.Super. 426. 

(3) Justification for leaving spouse. 
Del.—^Woodall v. Woodall, 125 A.2d 

504. 

Ga.—Livingston v. Livingston, 86 S. 

E.2d 288, 211 Ga. 420. 

Idaho.—Vollmer v. Vollmer, 273 P. 
1, 47 Idaho 135. 

Ky.—Cecil V. Cecil, 255 S.W. 64, 200 
Ky. 453—Purcell v. Purcell, 247 S. 
W. 760, 197 Ky. 627. 

Md.—Schilbach v. Schilbach, 113 A. 
576, 138 Md. 66. 

Minn.—Wulke v. Wulke, 183 N.W. 
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349, 149 Minn. 289, affirmed 184 N. 
W. 610, 149 Minn. 289. 

Pa.—Quieti v. Quieti, 70 A.2d 437, 
166 Pa.Super. 53—Secor v. Secor, 
191 A. 647, 126 Pa.Super. 561— 
Hill v. Hill, 96 Pa.Super. 410— 
Cassler v. Gassier, 95 Pa.Super. 
445. 

(4) Fact that husband’s defense of 
a foreign divorce was without merit. 
N.Y.—Bruce v. Bruce, 89 X.Y.S.2d 94, 

275 App.Div. 808. 

(5) Fact that alleged psychosis set 
up as defense was mere selfishness. 
N.J.—^Anderson v. Anderson, 173 A. 

393, 12 N.J.Misc. 625. 

Evidence held not to show 

(1) Separation by consent. 

Ariz.—Roden v. Roden, 243 P. 413, 29 
Ariz. 459. 

Conn.—Spargo v. Spargo, 140 A. 765, 
107 Conn. 406. 

D.C.—^Marcey v. Marcey, Mun.App., 
130 A.2d 918. 

Mass.—Espinola v. Espinola, 173 N. 

E. 926, 273 Mass. 450. 

Pa.—Sacks v. Sacks, 94 A.2d 147, 172 
Pa.Super. 543—Tatem v. Tatem, 64 
A.2d 514, 164 Pa.Super. 307—^Dar- 
rall V. Darrall, 63 A.2d 693, 164 Pa. 
Super. 113—Hagen v. Hagen, 49 A. 
2d 193, 159 Pa.Super. 589—Goldman 
V. Goldman, 40 A.2d 878, 156 Pa.Su¬ 
per. 413—Ewing v. Ewing, 14 A.2d 
149, 140 Pa.Super. 448—Mertz v. 
Mertz, 180 A. 708, 119 Pa.Super. 538 
—^Halley v. Halley, 172 A. 403, 113 
Pa.Super. 206. 

Neff V. Neff, 29 Del.Co. 413— 
Thomas v. Thomas, Com.Pl., 35 
Luz.Leg.Reg. 69. 

(2) Reasonable excuse or justifica¬ 
tion for leaving plaintiff. 

La.—^Richards v. Garth, 65 So.2d 109, 
223 La. 117—^Adams v. Adams, 199 
So. 392, 196 La. 464. 

Md.—^Hillwood v. Hillwood, 150 A. 
286, 159 Md. 167. 

Minn.—Failes v. Pailes, 207 N.W. 
200, 166 Minn. 137. 

N.J.—Berger v. Berger, 105 A. 496, 
89 N.J.Eq. 430. 

Pa.—Sfakianakis v. Sfakianakis, 127 
A.2d 746, 183 Pa.Super. 87—Boyles 
V. Boyles, 116 A.2d 24S, 179 Pa.Su¬ 
per. 184—Sacks v. Sacks, 94 A.2d 
147, 172 Pa.Super. 543—Partleton 
V. Partleton, 82 A.2d 684, 169 Pa. 
Super. 485—^Hochberg v. Hochberg, 
70 A.2d 864, 166 Pa.Super. 306— 
Boughter v. Boughter, 67 A.2d 812, 
164 Pa.Super. 574—^Bates v. Bates, 
33 A.2d 281, 153 Pa.Super. 133— 
Westfall V. Westfall, 25 A.2d 614, 
148 Pa.Super. 477—Helm v. Helm, 
17 A.2d 758, 143 Pa.Super. 22— 
Ewing V. Ewing, 14 A.2d 149, 140 
Pa.Super. 448—Winner v. Winner, 
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Where the defense of separation by consent is 
based on the wife’s offer of reconciliation, a bona 
fide offer of reconciliation must be established by 
clear and convincing evidence.40-5 

§ 145. Taking and Filing Proofs before Hear¬ 
ing 

General rules relating to depositions apply in matri- 
monial causes, and, subject to some exceptions, in a suit 
for divorce the witnesses, and In a proper case the plain¬ 
tiff, may be heard by deposition. 

Except as otherwise provided, the general rules 
of civil practice relating to depositions apply in 
matrimonial causes.«>.60 Thus, in general, the 
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question of the allowance of depositions in a con¬ 
tested action for divorce or nullity is completely 
within the control of the court as in other civil pro¬ 
ceedings ;<0-65 and under a statute expressly so pro¬ 
viding, in an action for divorce or nullity, deposi¬ 
tions and interrogatories may be taken only for good 
cause shown.*#*®® 

Subject to the exception that in some jurisdic¬ 
tions plaintiff is required to appear in person,*#-®® 
in a suit for divorce the witnesses,*! and in a prop¬ 
er case plaintiff,*!*® may be heard by deposition; 
and the use of a deposition is not prohibited by a 
statute requiring all hearings and trials to be had 


186 A. 24B, 122 Pa.Super. 382— 
Sloan V. Sloan, 186 A. 219, 122 Pa. 
Super. 238—^Mertz v. Mertz, 180 A. 
708, 119 Pa.Super. 638—Thomas v. 
Thomas, 96 Pa.Super. 258. 

Ross V. Ross, 68 Pa.Dist. & Co. 
627. 

Shepard v. Shepard, Com.Pl., 15 
Beaver 23—Warner v. Warner, 
Com.Pl., 70 Montg.Co. 27—^Beat- 
tie V. Beattie, Com.Pl., 63 Montg. 
Co. 227—^Partleton v. Partleton, 
Com.Pl., 99 Pittsb.Leg.J. 435, af¬ 
firmed 82 A.2d 684, 169 Pa.Super. 
485—^Baird v. Baird, Com.Pl., 36 
WestL.J. 41. 

Rotondo v. Rotondo, 125 A.2d 

118, 

Tenn.—Bailey v. Bailey, 6 Tenn.App. 
272. 

Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 619. 

(3) Pact that litigation Instituted 
by wife had been prosecuted in good 
faith so as to interrupt period of de¬ 
sertion and preclude a divorce to hus¬ 
band filing a counterclaim on such 
ground. 

Ill-—Hellrung v. Hellrung, 72 N.E.2d 
647, 331 IlLApp. 173. 

Matters held not conclusive evidence 
or evidence per se 

(1) In husband's divorce action on 
ground of desertion, husband's pay¬ 
ment of wife’s traveling expenses 
and continuance of monthly allow¬ 
ances after her departure were not 
per se evidence that separation was 
consented to, and were not incon¬ 
sistent with consent to a temporary 
separation. 

Pa.—Westfall v. Westfall, 26 A.2d 
614, 148 Pa.Super. 477. 

(2) Agreement by husband to pay 
monthly sum to wife for her support, 
after she had withdrawn from com¬ 
mon domicile, was not conclusive 
evidence of husband’s consent to sep¬ 
aration so as to constitute a good 
defense to husband’s libel for divorce 
on ground of desertion, especially 
where agreement provided that hus¬ 
band, by execution of agreement, 
did not acknowledge that separation 


I was with his consent or that con- 
! tinuance thereof should be considered 
as condoned. 

Pa.—^Salakas v. Salakas, 56 A.2d 357, 
162 Pa.Super. 114. 

40.5 Pa.—^Demczak v. Demczak, 116 
A.2d 299, 179 Pa.Super. 76. 

Bvidence held insufGlcient 

(1) In general. 

Pa.—^Hochberg v. Hochberg, 70 A.2d 
864, 166 Pa.Super. 306. 

(2) Where respondent wife was em¬ 
ployed and self-supporting through¬ 
out period of separation, and did not 
originally resist divorce until an 
examination of her eyes made it 
doubtful if she could q.ualify for con¬ 
tinued employment, court was au¬ 
thorized to infer that primary motive 
in contesting action was to re-estab¬ 
lish a right to support and not to 
resume marriage relation. 

Pa.—Ussier v. Ussier, 44 A.2d 626, 
168 Pa.Super. 216. 

40.50 N.J,—Sposa v. Sposa, 73 A.2d 
753, 8 N.J.Super. 644. 

40.55 N.J.—Sposa v. Sposa, supra. 

Court could properly decline to re¬ 
quire proof to be taken by deposi¬ 
tion. 

Ark.-Whatley v. Whatley, 170 S.W. 
2d 600, 206 Ark. 748. 

40.60 N.J.—^Tholander v. Tholander, 
111 A,2d 643, 34 N.J.Super. 150. 
Circumstances held not to constitute 
“good cause shown” 

In wife’s action for separate main¬ 
tenance, where husband counter¬ 
claimed for absolute divorce, fact 
that defendant by supplemental an¬ 
swer set up affirmative defense to 
complaint for separate maintenance 
using same allegations as contained 
in his counterclaim did not create a 
“special circumstance” so as to jus¬ 
tify making of an order for taking 
of husband’s deposition by wife. 

N.J.—Tholander v. Tholander, supra. 
Buie held applicable only where de¬ 
fendant fails to appear or answer 
N.J.—Sposa V. Sposa, 73 A.2d 763 8 
N.J.Super. 544. 
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40.65 Reason for rule 

In divorce suit, plaintiff must ap¬ 
pear personally at hearing and testi¬ 
fy orally, not by deposition, so that 
trial court may fully discharge its 
duty to protect state’s interests by 
cross-examining plaintiff and observ¬ 
ing her manner and demeanor while- 
testifying. 

D.C.—Cannon v. Cannon, D.C., 80 P. 
Supp. 79. 

41. Ill.—Hazard v. Hazard, 205 tit. 
App. 562. 

In Hew Hampshire 

(1) Statutory provisions relating tO' 
depositions do not apply to actions 
for divorce. 

N.H.—Vasoli v. Vasoli, 122 A. 2d 532^ 
100 N.H. 200. 

(2) Hence, notwithstanding limita-- 
tions in statutes prescribing condi¬ 
tions under which deposition of any 
witness in a “civil cause” may be¬ 
taken and used, court is empowered 
to make such orders as justice re¬ 
quires either permitting or prohibit-- 
ing taking of deposition. 

N.H.—Clough v. Clough, 119 A. 327, 
80 N.H. 462. 

41.5 Nonresident 
Under statute, wife suing husband* 
for separation and claiming inabil-- 
ity to come to New York for trial, 
because of her health, was entitled' 
to have her testimony taken prior to. 
trial, even though she was a nonresi¬ 
dent. 

N.Y.—Carver v. Carver, 86 N.T.S.2di 
16. 

Personal appearance not required at., 
special plea hearing 
In wife’s separation action, where¬ 
in husband specially appeared andi« 
moved to set aside service of sum¬ 
mons and complaint and to dismiss- 
action on grounds that service of 
process was Insufficient and that he- 
was not subject to jurisdiction of’ 
court, under circumstances, it was*, 
an improvident exercise of discre¬ 
tion to require husband to appear' 
personally at hearing on special plea.. 
N.Y.—Ranno v. Ranno, 131 N.Y.S.2d. 
116, 283 App.Div. 1076.. 
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before the court.42 A statute requiring all testi¬ 
mony to be given in open court unless the deposi¬ 
tion be taken before a standing master in chancery 
authorizes a deposition to be taken before such 
master without a special order of the court>2 It 
has been held not to be a valid objection that the 
deposition does not contain a certificate of the rea¬ 
sons for taking it.42.6 

Scope of examimtion. In the taking of a depo¬ 
sition all matters may be inquired into which may 
be presented as evidence at the trial considera¬ 
ble liberality should be allowed in the cross-exam¬ 
ination of a witness ;44.5 and where the witness 
refuses to answer proper and relevant questions on 
cross-examination the opposing party may move 
to suppress the deposition^^.lO Qn the other hand, 
the witness may properly refuse to answer improper 
questions ;44.15 and it is the duty of the magistrate 
commissioned by the court, on objection by the wit- 
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ness, to refuse to put questions, the answers to which 
cannot be evidence at the trial and a deposition 
containing improper or privileged matter may be 
excluded at the trial if there has been a proper and 
timely objection>o*» 

Moreover, rules governing the examination of 
witnesses generally, and in divorce trials, may ap- 
ply^45.io such as the constitutional privilege against 
self-incrimination,45.15 statutory privilege 

that no husband or wife in any action for divorce 
may be compelled to testify for or against the oth¬ 
er, 45.20 or that neither, in any action for divorce 
because of adultery, may be compelled to give evi¬ 
dence for the other except to prove the fact of mar- 
riage.45-25 However, notwithstanding such privi¬ 
lege, it may be permissible to take the deposition of 
a spouse, subject to its exclusion from the trial, on 
a proper objection, where the rule is applicable at 
the trial.45*30 Depositions are not to be taken at 


42. Wis.—^Bloomer v. Bloomer, 221 
N.W. 734. 197 Wis. 140. 

43. R.I.—^Borda v. Borda, 117 A. 362, 
44 R.I. 337. 

43.5 OvermliiLgr of o1)jeotioii afiELrmed 
l)y divided court 

In wife's suit for divorce where 
defendant objected to execution and 
return of wife's deposition because 
it did not contain any certificate of 
reasons for taking it but objection 
was overruled, order of court over¬ 
ruling objection was affirmed on ap¬ 
peal by an evenly divided court. 

Ga.—Campbell v. Campbell, 22 S.E.2d 
788, 195 Ga. 15. 

44. N.H.—Clough V. Clough, 119 A. 
327, 80 ]Sr.H. 462. 

44.5 Wyo.—Jegendorf v. Jegendorf, 
157 P.2d 280, 61 Wyo. 277. 

44.10 JXo objectioxL made to recep¬ 
tion of deposition 
In taking of deposition out of 
state for use in divorce action, where 
plaintiff's counsel Instructed witness 
to decline to answer relevant ques¬ 
tions propounded on cross-examina¬ 
tion, but no motion to suppress depo¬ 
sition was made and deposition, in so 
far as cross-examination of witness 
was concerned, was received in evi¬ 
dence at defendant's request, no re¬ 
versible error was shown. 

Wyo.—Jegendorf v. Jegendorf, supra. 

44.15 Cal.—Monroe v. Superior Court 
In and for Los Angeles County, 218 
P.2d 136, 97 C.A.2d 470. 

Befusal of court to compel answer 
held not abuse of discretion 
(1) Refusal to dismiss husband's 
divorce petition based on informa¬ 
tion obtained from other persons, for 
failure to answer questions propound¬ 
ed to husband in his deposition, was 
not abuse of discretion, where the 
questions called for hearsay evidence 


as to such Information, and husband 
subsequently furnished the names 
of two persons from whom the in¬ 
formation came and produced prin¬ 
cipal witness for deposition. 

Mo.—Scott V. Scott, 192 S.W.2d 668, 
239 Mo.App. 953. 

(2) Where wife instituted a di¬ 
vorce action for adultery, but she 
did not comply with statute requir¬ 
ing service of pleadings on husband's 
associates in alleged adulteries, and 
did not make such women parties to 
actions, refusal of trial court to com¬ 
pel husband on pre-trial deposition, 
to answer questions concerning 
whereabouts of such women was not 
an abuse of discretion. 

Cal.—^Monroe v. Superior Court in 
and for Los Angeles County, 218 
P.2d 136, 97 C.A.2d 470. 

45. N.H.—Clough V. Clough, 119 A. 
327, 80 N.H. 462. 

45.5 Objection held timely 

Wife's objection to taking of depo¬ 
sition of psychiatrist who examined 
her, on ground that information which 
psychiatrist obtained was confiden¬ 
tial, and wife's renewal of such ob¬ 
jection at time deposition was of¬ 
fered in divorce action were not 
made too late, as not made in con¬ 
formance with statute providing that 
no exception other than for incom¬ 
petency or irrelevancy shall be re¬ 
garded unless made and filed before 
commencement of trial and, further¬ 
more, such objections were for in¬ 
competency, a type of objection which 
may be made after commencement of 
trial. 

Kan.—Jackson v. Jackson, 264 P.2d 
1087, 175 Kan. 418. 

45.10 N.J.—Gates v. Gates, 123 A.2d 
65, 40 N.J.Super. 350. 
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45.15 Rule held inapplicable under 
circumstances 

In divorce action, where questions 
asked of mother of defendant in her 
deposition could not in any way ex¬ 
pose her or subject her to criminal 
prosecution, she would be required 
to make answer to such questions. 
N.J.—Gates v. Gates, supra. 

45.20 Ky.—Wiglesworth v. Wright, 

269 S.W.2d 263. 

45J25 Privilege operative although 
not claimed 

Although, in action for divorce, de¬ 
fendant's refusal to answer certain 
questions in his deposition was based 
on claim of privilege against self¬ 
incrimination, and, although that 
privilege was not available to him, 
he stood, as to such questions, with¬ 
in provisions of statute providing 
that no husband or wife in any action 
for divorce because of adultery shall 
be compelled to give evidence for 
other, except to prove fact of mar¬ 
riage, defendant would not be re¬ 
quired to answer such questions. 

N.J.—Gates v. Gates, 123 A.2d 65, 40 

N.J.Super. 350. 

45.30 N.J.—^Baxter v. Baxter, 90 A. 

2d 529, 20 N.J.Super. 554. 

Buie invoked by counterclaim for 
adultery 

Taking of wife's deposition was 
permissible, but its use thereafter in 
divorce action, wherein husband coun¬ 
terclaimed for divorce on grounds 
of adultery, would bring deposition 
within rules relating to depositions 
and statute providing that no hus¬ 
band or wife in divorce proceeding 
because of adultery shall be compel¬ 
led to give evidence for other party 
except to prove fact of marriage. 

N.J.—^Baxter v. Baxter, supra. 
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the will of either party.^® 

Notice or subpoena. Reasonable notice to the 
adverse party is required^^ unless it is waived ;^7.5 
and, where notice was given, one who failed to re¬ 
quest an extension of time cannot successfully ob¬ 
ject on the ground of insufficiency of time.^S More¬ 
over, under some statutes, it is essential that notice 
be given to the attorney of record for the adverse 
party,48-5 and that there be proof of such serv- 
ice.48.10 However, a nonresident spouse who has 
been duly served with process outside the state, but 
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makes no appearance within the required time, is 
not entitled to notice of the date on which deposi¬ 
tions are to be taken.^8.15 

In a proper case the courts may issue a subpoena 
in aid of a commission issued by another state.‘^8.2() 

The failure of the adverse party to comply with 
notice or subpoena for the taking of a deposition 
may, if all requirements have been complied with, 
and as long as the court retains jurisdiction, be pun¬ 
ishable by contempt of court,48.25 or, under a stat¬ 
ute so providing, by the striking of his answer.48.30 


Possilile discovery of adiuisslTile evi¬ 
dence 

Where husband sought divorce on 
ground of adultery and wife admit¬ 
ted alleged act of adultery but raised 
separate and affirmative defenses, 
taking of husband’s deposition by 
wife was permissible, subject to 
rules governing such depositions and 
without waiver of husband’s right at 
trial to object to use of depositions 
within terms of statute providing 
that no husband or wife in any ac¬ 
tion or proceeding for divorce be¬ 
cause of adultery shall be compelled 
to give evidence for other except to 
prove fact of marriage, since defend¬ 
ant wife might be able to discover 
relevant facts and other leads to ad¬ 
missible evidence in support of her 
affirmative defenses. 

N.J.—Thomas v. Thomas, 85 A.2d 

821, 17 N.J.Super. 242. 

46. N.H.—Clough V. Clough, 119 A. 

327, 80 N.H. 462. 

47. Va,—^Baker v. Baker, 72 S.E.2d 

632, 194 Va. 284. 

Pive days’ notice held sufficient 
Ky.—Fitzgerald v. Fitzgerald, 143 S. 

W.2d 1082, 284 Ky. 137. 

■Giving of notice held proper proce¬ 
dure 

In divorce action, plaintiff’s notice 
to take testimony of two witnesses 
without state was proper procedure 
under Civil Practice Act. 

N.Y.—Solomon v. Solomon, 79 N.T.S. 

2d 462, 273 App.Dlv. 1024. 

Service 

Fact that notice to take depositions 
was not served by officer as required 
by statutes was not ground for set¬ 
ting aside judgment on bill of review, 
where defendant personally accepted 
service. 

Va.—Scott v. Scott, 128 S.B. 699, 142 

Va. 31. 

Proof of service 

Since bill in divorce suit is not tak¬ 
en for confessed, rule dispensing 
with notice of taking proofs when 
bill stands for confessed is not ap¬ 
plicable, and therefore, imless lack 
of notice or irregularity in notice to 
take aepositions in divorce suit is 
waived by appearance, there must be 
proof of service of proper notice. 


Va.—-Baker v. Baker, 72 S.E.2d 632, 
194 Va. 284. 

47.5 Authority of attorney prior to 
appearance 

Where attorney for defendant in 
divorce proceeding failed to make 
appearance of record on behalf of 
defendant in usual way, either in 
clerk’s office, in court, or in taking 
of depositions, he was in no position 
to waive required notice of taking 
of depositions but was stranger to 
proceeding. 

Va.—Baker v. Baker, supra. 

48. Md.—France v. Safe Deposit & 
Trust Co. of Baltimore, 4 A.2d 717, 
176 Md. 306. 

48.5 Cal.—Schultz v. Superior Court 
in and for Los Angeles County, 
159 P.2d 417, 69 C.A.2d 530. 

48.10 Cal.—Schultz v, Superior Court 
in and for Los Angeles County, 
supra. 

48.15 Va.—Owens v. Owens, 90 S.E. 

2d 776, 197 Va. 681. 

Depositions not taken prematurely 
Where depositions, in divorce pro¬ 
ceeding brought by husband, were 
not taken until twenty-six days aft¬ 
er nonresident wife had been duly 
served with process out of state, and 
wife had not appeared within twenty- 
one-day period allowed, depositions 
were not taken, without notice, pre¬ 
maturely, since effect of rules is to 
make time after which no notice is 
required twenty-one days Instead of 
ten days as provided in code. 

Va.—Owens v. Owens, supra. 

48.20 Motion to vacate subpoena de¬ 
nied 

Where Nevada court issued com¬ 
mission in pending divorce action to 
take testimony of witness in New 
York, and subpoena was issued by 
New York court requiring witness 
to testify in New York before com¬ 
missioner appointed by Nevada court, 
and New ork court was satisfied 
that application for subpoena was 
made in good faith and to promote 
ends of justice, motion to vacate sub¬ 
poena was denied, notwithstanding 
contention that proceeding of Nevada 
court was void for want of jurisdic¬ 
tion. I 


N.Y.—^Application of Cromwell, 50 N. 
Y.S.2d 255. 

48.25 Cal.—Schultz v. Superior Court 
in and for Los Angeles County, 159 
P.2d 417, 69 C.A.2d 530. 

No JuziBdlotlon after dismissal of ac- 
tiou 

Where divorce action in which hus¬ 
band, although summoned, did not 
appear, was dismissed by court on 
its own motion after lapse of over 
four and one-half years, jurisdiction 
was terminated, and hence judgment 
of contempt because of husband’s 
disobedience of subpoena subsequent¬ 
ly issued at request of wife, who de¬ 
sired to take deposition, was void. 
Cal.—Schultz V. Superior Court in and 
for Los Angeles County, supra. 

No service of notice cn attorney 
Where wife in divorce action, de¬ 
siring to take deposition, subpoenaed 
husband, who failed to appear, court 
had no adequate basis for adjudging 
husband guilty of contempt, where 
notice of taking of deposition was 
served on husband but not on either 
of his attox’neys of record. 

Cal.—Schultz V. Superior Court in 
and for Los Angeles County, supra. 
No order for husband to answer 
Where husband in divorce action 
disregarded wife’s subpoena to ap¬ 
pear before notary, but later, on 
show cause order, appeared and stated 
that no notice of taking of deposi¬ 
tion had been served on his counsel, 
court, having made no order for hus¬ 
band to answer notary’s questions, 
had no jurisdiction to adjudge hus¬ 
band guilty of contempt, there being 
no proof of contemptuous behavior 
outside of presence of court. 

Cal.—Schultz V. Superior Court in 
and for Los Angeles County, supra. 

48.30 Discretion held not abused 

Where, in divorce action by wife, 
husband refused to answer virtually 
all questions propounded to him in 
accordance with subpoena duces te¬ 
cum, which was order Issued by 
court, and which directed husband 
to produce before notary public cop¬ 
ies of defendant’s income tax re¬ 
turns and financial statements for 
certain years, and failed to produce 
documents, striking of husband’s an- 
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Time of taking deposition. Under a statute au¬ 
thorizing depositions to be taken after commence¬ 
ment of the suit, the suit is begun when a complaint 
is filed and summons issued, and a deposition taken 
thereafter is admissible notwithstanding an amended 
complaint based on the same grounds is subsequent¬ 
ly filed.49 Where the statute authorizes defendant 
to start taking depositions immediately after filing 
his answer, it is reversible error to permit him to 
file a deposition taken before the filing of the an¬ 
swer;®® and under an equity rule providing that 
testimony cannot be taken by either party until the 
cause is at issue by sufficient answer as to all de¬ 
fendants, depositions taken before the institution 
of the divorce action are inadmissible.®®-® How¬ 
ever, under a statute so providing, any person, by 
following the procedure prescribed, may, in a prop¬ 
er case, have testimony taken conditionally, to be 
used in pending or expected litigation, and have it 
perpetuated.® ®-i® 

Credibility and good character of ^tnesses. 

E. DISMISSAL, TRIAL OR 

§ 146. Dismissal or Discontinuance 

a. Voluntary dismissal 

b. Involuntary dismissal 

c. Operation and effect 

a. Voluntary Dismissal 

A divorce proceeding generally may be dismissed or 


DIVORCE §§ 145-146 

Under some statutes it is necessary, in the alterna¬ 
tive, that the officer who takes the deposition certi¬ 
fy that the credibility or good character of the wit¬ 
ness is known to him, or that the credibility or good 
character of the witness must be proved.®®*^® 

Time of introduction of deposition. Depositions 
on matters admittedly in chief taken after introduc¬ 
tion of rebuttal evidence are not admissible.®^ 

Issuance of commissions. Where defendant in a 
divorce case is charged with the commission of adul¬ 
tery in another state, defendant is entitled to com¬ 
missions to take the testimony' of witnesses,®^-® but 
a motion for a commission will not be granted un¬ 
til it is clear whose testimony, if any, is needed.®^'^® 
Upon a satisfactory showing of due diligence, and 
the assurance of proving that the spouse to whom 
one of the parties was formerly married is living 
outside of the state, and that the prior marriage was 
not dissolved, the issuance of a commission to take 
the spouse’s testimony may be required.®^ 

HEARING, AND NEW TRIAL 

discontinued at any time and at any stage, provided the 
rights of the defendant, third persons, or the state wili 
not be adversely affected. 

In accordance with the principle stated supra § 8 
that divorce is not favored or encouraged, but dis¬ 
couraged, the courts uniformly encourage the dis¬ 
missal of divorce actions,®^-®® and, in order to en- 


swer did not constitute an abuse of 
discretion of trial court. 

Mo.—G-ra^son v. Gragson, App., 290 
S.W.2d 420. 

49. Ark.—^Adams v. Adams, 6 S.W. 
2d 290. 177 Ark. 374. 

50. Ky.—Sabel v. Sabel, 124 S.W.2d 
792, 276 Ky. 644. 

50.5 Ala.—^Hendrix v. Hendrix, 34 
So.2d 214, 250 Ala. 309. 

Bnle held not waived 
Without deciding whether waiver 
would affect rule, defendant's an¬ 
swer and waiver of appointment of 
commissioner to take testimony “in 
the cause," contemplated taking of 
testimony after institution of ac¬ 
tion and could not render admissi¬ 
ble depositions of plaintiff’s witness¬ 
es taken before • institution of ac¬ 
tion. 

Ala.—^Hendrix v. Hendrix, supra. 

50.10 Petition, held to justify order 
of perp.etuatiou 

A petition seeking to perpetuate 
testimony of husband’s'seventy-one- 
year-old mother, who was in feeble 
health, who had lived with husband 
and wife during marriage, and who 
was only witness by whom husband 


could prove facts with respect to ] 
conduct of husband and wife dur¬ 
ing marriage, was sufficient to justi¬ 
fy order perpetuating mother’s tes¬ 
timony to be used in litigation to 
be brought in two years. 

Tenn.—^Ex parte Calhoun, 215 S.W. 
2d 789, 187 Tenn. 372. 

50.15 Ky,—Combs v. Combs, 171 S. 
W.2d 1001, 294 Ky. 414. 

51. Ky.—Miller v. Miller, 17 S.W.2d 
412, 229 Ky. 436. 

51.5 Examinations by written in¬ 
terrogatories 

Where defendant in divorce case 
was charged with commission of 
adultery in another state, she was 
entitled to commissions to take ex¬ 
aminations by written interrogator¬ 
ies of witnesses who resided in 
premises when and where acts com¬ 
plained of were alleged to have oc¬ 
curred. 

N.Y.—^Boelsen v. Boelsen, 49 N.Y.S. 
2d 397, 182 Misc. 361, affirmed 50 
N.Y.S.2d 848, 268 App.Div. 868. 

51.10 Motion denied pending serv¬ 
ice of bill of particulars 
In action for divorce on ground 
of adultery of wife committed in 
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another state, where wife’s motion 
for bill of particulars was granted, 
her motions for an open commission 
and for expenses to take commission 
would be denied with leave to re¬ 
new after service of bill of particu¬ 
lars, for only then could it be de¬ 
termined whose testimony, if any, 
would be needed. 

N.Y.—Boelsen v. Boelsen, 45 N.Y.S. 
2d 556, affirmed 48 N.y.S.2d 893. 
two cases, 267 App.Div. 993. 

52. Cal.—^Moran v. Superior Court 
in and for Sacramento County, 100 
P.2d 1096, 38 C.A.2d 328. 

52.50 Ill.—Gonzalez v. Gonzalez, 127 
N.B.2d 673, 6 Ill.App.2d 310. 

N.Y.—^Armstrong v. Armstrong, 25 
N.Y.S.2d 595, 176 Misc. 240. 

Pa.—^Rahal v. Rahal, 48 Pa.Dist. &. 
Co. 302, 25 Erie Co. 245. 

AbaxLdoxunexLt of proceedings fa¬ 
vored 

“I’ublic policy strongly favors rec¬ 
onciliation of the parties, abandon¬ 
ment of divorce proceedings, and 
resumption of the marriage rela¬ 
tion.’’ 

Tex.—^Kelly v. Gross, Civ.App., 4 S, 

I W.2d 296, 297, error refused. 
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courage reconciliation and the resumption of the 
marital relation, the rules relative to dismissal of 
cases are liberally applied where the action is for 

divorce.®2.55 

While an application to discontinue may be ad¬ 
dressed to the sound discretion of the court,53 the 
general rule is that in an action for divorce, until 
a certain stage in the proceeding has been reached, 
it is open to the complaining party to dismiss or 
discontinue the action, provided no legal interest of 
the other party or of the state is to the contrary,53.5 
and a party may be entitled to have his petition or 
suit dismissed or discontinued as a matter of 


right.53.10 This result frequently obtains from an 
application of the rule stated supra § 8 that an 
unwilling party, although legally entitled to a di¬ 
vorce, cannot be compelled to procure a divorce, 
or to consent to a divorce, and that it is always op¬ 
tional with a party who is legally entitled to a di¬ 
vorce whether to exercise the right. 

Although plaintiff is not always entitled to a dis¬ 
missal or discontinuance of a divorce action as a 
matter of right,53.i5 and it may be necessary that 
permission of court be obtained to discontinue or 
dismiss,53.20 ordinarily plaintiff will be permitted to 
dismiss or discontinue the action if defendant has 
made no claim for aflBirmative relief, 54 and permis- 


62.55 Ky.—Huls V. Smith, 252 S.W. 
2d 917. 

53. N.T.—Blevins v. Blevins, 226 N. 
T.S. 553, 131 Misc. 315. 

Shinkman v. Shinkman, 72 N.T. 
S.2d 679, affirmed 75 N.Y.S.2d 659, 
273 App.Div. 766. 

N.C.— Corpus Juris Q[uoted in Cald¬ 
well V. Caldwell, 128 S.B. 329, 333 
189 N.C. 805. 

Ohio.—Caprita v. Caprita, 60 N.E.2d 
483, 145 Ohio St. 5, 158 A.L..R. 
1201. 

Pa.—^Danna v. Danna, 5 Pa.Dist. & 
Co.2d 141, 17 Beaver 193—Eich v. 
Eich, 83 Pa.Dist. & Co. 266, 25 Leh. 
Li.J. 126—Geiger v. Geiger, 64 Pa. 
Dist. & Co. 557, 30 North.Co. 120 
—^Rabuck v. Rabuck, 54 Pa.Dist. 
& Co. 276, 41 Sch.L.eg.Rec. 64, 42 
Sch.Leg.Rec. 90. 

Auchmuty v. Auchmuty, Com. 
PI., 9 Sch.Reg. 126, 56 York Leg. 
Rec. 142. 

19 C.J. p 147 note 99, 

Application addressed to court 

(1) Application for a voluntary 
dismissal should be made to the 
court and not to the referee. 

Pa.—Glass v. Glass, 29 PaDist. 142. 

(2) As shown infra § 156 c, un¬ 
less otherwise provided by statute 
or rule of court the referee no 
power to dismiss the libel. 

63.5 Del.—Vinyard v. Vinyard, 48 
A.2d 497, 4 Terry 422. 

Mass.—^Nicolai v. Nicolai, 186 N.E. 

240, 283 Mass. 241. 

Order for alimony 
Right to discontinue is subject to 
court’s permission when rights of 
other parties are Involved, and ex¬ 
istence of order for alimony is right 
of defendant which cannot be over¬ 
looked. 

N.Y.—^Tiber v. Tiber, 120 N.Y.S.2d 
819, modified on other grounds 124 
N.Y.S.2d 420, 282 App.Div. 473. 

53.10 Colo.—McClanahan v. County 
Court of Mesa Coimty, 318 P.2d 
599. 

Minn.—^Brodsky v. Brodsky, 204 N. 
W. 915, 164 Minn. 102. 


N.H.—Domey v. Domey, 96 A.2d 
198, 98 N.H. 169. 

N-Y-—Tiber v. Tiber, 120 N.Y.S.2d 
819, modided on other grounds 124 
N.T.S.2d 420, 283 App.Div. 473. 
Tex.—Ex parte Norton, 17 S.W.2d 
1041, 118 Tex. 581. 

Objection by defendant Immaterial 
Where plaintiff moved to dismiss 
divorce action and defendant object¬ 
ed although defendant had inter¬ 
posed no cross complaint, it was er¬ 
ror for court to proceed on theory 
that attempted dismissal was not a 
matter of right, and it was error 
for court to decline to enter order 
of dismissal because of defendant’s 
objection to dismissal. 

Colo.—Chamberlain v. Chamberlain, 
120 P,2d 641, 108 Colo. 638, 138 
A,D.R, 1097. 

Discontinuance as matter of course 
Where defendant filed motion to 
stay trial of action for separation 
pending the determination of prior 
action in another county between 
same parties for same relief, plain¬ 
tiff would have been entitled to a 
valid discontinuance of the prior ac¬ 
tion as a matter of course. 

N.T.—Williams v. Williams, 52 N.Y. 
S.2d 813, 268 App.Div. 1070. . 

53.15 Pa.—Schultz T, Schultz, 77 
Pa.Dist. & Co. 191. 

Exception to general rule 
Divorce cases are an exception to 
rule that plaintiff’s right to a vol¬ 
untary nonsuit is absolute and in¬ 
volves no element of discretion on 
the part of the trial court. 

Wash.—McKay v. McKay, 287 P.2d 
330, 47 Wash.2d SOL 

53^0 Del.—^Vinyard v. Vinyard, 48 
A.2d 497, 4 Terry 422. 

Pa.—Keiser v. Keiser, 4 Pa.Dist. & 
Co.2d 65, 45 Luz.Leg.Reg. 203— 
Eick V. Eick, 83 Pa.Dist, & Co. 
255, 25 Leh.L.J. 125—Sillers v. 
Sillers, 25 Pa.Dist. & Co. 77, 25 
. Del.Co. 663, 49 York Leg.Rec. 207. 

Shellehamer v, Shellehamer, 
Com.Pl., 1 Cumb.L.J. 144—^Mull v. 
Mull, Com.Pl., 14 Som.Leg.J. 192. 
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Petition to discontinue required 
Pa.—^Rahal v. Rahal, Com.Pl., 28 
Erie Co. 6, 59 York Leg.Rec. 60. 
Detter not discontinuance 
A letter from wife’s attorney stat¬ 
ing that wife had made application 
for temporary alimony in supreme 
court and that therefore hearing in 
domestic relations court in wife’s 
separation proceeding was unneces¬ 
sary, and that attorney had instruct¬ 
ed wife not to appear unless at¬ 
torney was advised that wife should 
appear, was not a discontinuance of 
the separation proceeding. 

N.Y.—Davis v. Davis, 64 N.Y.S.2(1 
382. 

54. Ala.—Johnson v. Gerald, 113 So. 
447, 216 Ala. 681, 69 A.L.R. 348— 
Bell V. Bell, 108 So. 375, 214 Ala 
673, 45 A.L.R. 935. 

Fla.—^Dailey v. Dailey, 166 So. 664, 
123 Fla. 278. 

Ga.—^Black v. Black, 140 S.E. 364, 
165 Ga 243. 

Mich.—^Baskin v. Dingeman, 209 N. 

W. 925, 236 Mich. 15. 

Minn.—^Brodsky v. Brodsky, 204 N. 

W. 916, 164 Minn. 102. 

N.Y.—Slade v. Slade, 272 N.T.S. 700, 
241 App.Div. 465. 

Ohio.—State ex rel. Cash v. Rose, 26 
N.E.2d 225, 63 Ohio App. 244, af¬ 
firmed 24 N.E.2d 455, 136 Ohio St. 
143. 

Pa.—Eich V. Eich. 83 PaDist. & Co. 
255, 25 Leh.L.J. 125—Gingrich v. 
Gingrich, 47 PaDist. & Co. 324— 
Crosby v. Crosby, 42 PaDist. & 
Co. 452, 23 Erie Co. 401. 

O’Brien v. O’Brien, 32 Luz.Leg. 
Reg. 76. 

Tex.—Ex parte Norton, 17 S.W.2d 
1041, 118 Tex. 681. 

Humphrey v. Humphrey, Civ. 
App., 263 S.W. 967. 

Wash.—^Forsby v. Forsby, 283 P. 457, 
156 Wash. 33—Studley v. Studley, 
262 P. 99, 141 Wash. 63L 
19 C.J. p 147 note 1. 

Special guardian 

Where husband after commence¬ 
ment of action for absolute divorce 
became insane, motion by plaintiffs 
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Sion to discontinue or dismiss is usually granted in i to dismiss an action for dii-orce should be allowed 
the absence of a showing that some public interest regardless of the reasons that motivate plaintiff so 
K <ief“dant demands other- to move,66-5 it has also been held that a discontinu- 

* -u discontinuance will not be refused ance or dismissal should not be permitted in the 
where the cause of action is desertion.55 Since, absence of good reasons, ^s.io and should not be al- 
however, the public, as shown supra § 8, is to be lowed where it is not sought in good faith.ss-io 
regarded as a quasi third party, it has been held It should not be granted where the marriage of the 
that t e rig t to a discontinuance which controls parties is in issue,®*^ or where it will operate to the 
in or inary ac ^s not to be strictly applied in prejudice of third persons,^* or where defendant 

will thereby suffer a disadvantage.®» Dismissal or 
While it has been said that a motion by plaintiff discontinuance may be denied where the effect of 


guardian to dismiss complaint 
should be granted; and court could 
not reinstate separation agreement, 
which defendant’s counterclaim ex¬ 
pressly repudiated. 

N.Y.—Gould V. Gould, 252 N.T.S. 617, 
141 Misc. 766. 

Improper service of oitatioiL 

Exception to order permitting 
discontinuance of divorce petition 
for failure properly to serve cita¬ 
tion would be overruled, since for¬ 
mal discontinuance was unneces¬ 
sary. 

R.I.—^Budlong V. Budlong, 142 A. 
637, certiorari denied 49 S.Ct. 36, 
278 U.S. 642, 73 L.Ed. 556, and 50 
S.Ct. 364, 281 U.S. 750, 74 L.Ed. 
1161. 

leaving with clerk for jOaiiLg 
Instrument for dismissal of di¬ 
vorce action, which instrument was 
tendered to and left with clerk for 
filing, but allegedly not accepted by 
clerk, was as effective as though in¬ 
strument had been physically ac¬ 
cepted by clerk and actually filed, as 
respects rights of parties. 

Okl.—-Kelly v. Maupin, 68 P.2d 116, 
177 Okl. 44. 

64.5 Del.—Vlnyard v. Vinyard, 48 
A.2d 497, 4 Terry 422. 

Pa.—Bich V. Eich, 83 Pa.Dist. & Co. 
256, 25 L.eh.L.J. 125—Schultz v. 
Schultz, 77 Pa.Dist. & Co. 191. 

65. Pa.—Wurst v. Wurst, 14 Pa. 
Dist. 682, 30 Pa.Co. 666. 

Discontinuance to institute new ac- 
tion 

A libelant will not be permitted 
to discontinue a divorce proceeding 
instituted on the ground of deser¬ 
tion in order to proceed with a sim¬ 
ilar action Instituted later and also 
alleging desertion, although on a 
later date, but the libel in the orig¬ 
inal action may be amended to set 
forth the true date of desertion. 

I*a.—^Hogue v. Hogue, 63 Pa.Dlst. 
& Co. 369. 

66. Mass.—Sheffer v. Sheffer, 66 N. 
E.2d 13, 316 Mass. 676—Nicolai v. 
Nicolai, 186 N.E. 240, 283 Mass. 
241. 

19 aj. p 147 note 5. 


56.5 Ill.—Borin v. Borin. 100 N.E. 
2d 333, 343 Ill.App. 649. 

56.10 Plnanclal considerations as 
sole motivation 

Where discontinuance was not 
sought with any thought of recon¬ 
ciliation. and where financial consid¬ 
erations solely motivated applica¬ 
tion, facts would not warrant exer¬ 
cise of discretion in favor of grant¬ 
ing discontinuance. 

N.Y.—Shinkman v. Shinkman, 72 N. 
Y.S.2d 579. affirmed 75 N.Y.S.2d 
669, 273 App.Div. 766. 

56.15 N.Y.—Shinkman v. Shinkman, 
supra. 

Pa.—^Danna v. Danna, 6 Pa.Dist. & 
Co.2d 141, 17 Beaver 193. 

57. N.Y.—Winans v. Winans, 26 N. 
B. 293, 124 N.Y. 140. 

19 C.J. p 147 note 6. 

Admissiou as to legality of marriage 
Where husband’s verified answer 
to complaint in proceedings for sep¬ 
arate maintenance admitted legality 
of marriage, husband testified to 
marriage and did not object to 
amendment of prayer in complaint 
to ask for divorce, and all evidence 
had been heard by chancellor and 
taken under advisement, chancellor 
properly denied husbajid’s motion to 
withdraw his answer and for leave 
to file motion to dismiss on ground 
of illegality of divorce obtained by 
wife from former husband. 

Ill.—Currie v. Currie, 60 N.E.2d 120, 
320 I11.APP. 178. 

58. Ky.—Huls v. Smith, 252 S.W.2d 
917. 

Or.—Jones v. Jones, 117 P. 414, 59 
Or. 308. 

Bights of oorespondeut appear¬ 
ing and answering husband’s coun¬ 
terclaim seeking divorce for adul¬ 
tery must be protected by court on 
husband’s motion for leave to with¬ 
draw counterclaim, although core¬ 
spondent need not be apprised of 
husband’s motion unless substantial 
right has accrued. 

N.Y.—Blevins v. Blevins, 226 N.Y.S. 
563, 131 Misc. 316. 

In. Texas the court must dismiss 
divorce suit on parties’ motion with¬ 
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out regard to third parties’ pecuni¬ 
ary interests. 

Tex.—^Kelly v. Gross, Civ.App., 293 
S.W. 325. 

59. Fla.—^Dailey v. Dailey, 166 So. 
564, 123 Fla. 278. 

Pa.—^Danna v. Danna, 5 Pa.Dist. & 
Co.2d 141, 17 Beaver 193—Keiser 
V. Keiser, 4 Pa.Dist. & Co.2d 65, 
45 Luz.Leg.Reg. 203—Crosby v. 
Crosby, 42 Pa.Dlst. & Co. 452, 23 
Erie Co. 401. 

Wash.—McKay v. McKay, 287 P.2d 
330, 47 Wash.2d 301. 

19 C.J. p 147 note 8. 

Property arrangement while decree 
nisi in effect 

Fact that offending spouse has 
made property arrangements after 
entry of decree nisi in divorce which 
will be affected by discontinuance of 
divorce action will not prevent in¬ 
nocent spouse from discontinuing 
the action before divorce becomes 
absolute. 

Del.—^Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

Publicity of unretracted charges 
Discontinuance by plaintiff of an 
action for divorce will not be grant¬ 
ed, if objected to, where the charges 
made against the wife have been 
given publicity, the plaintiff does 
not withdraw the charges, and the 
defendant sets up a countercharge 
in her answer of adulterous conduct 
on the part of the plaintiff. 

N.Y.—Keene v. Keene, 189 N.Y.S. 
284, affirmed 190 N.Y.S. 934, 199 
App.Div. 913. 

Sufficient exoneration 
Husband’s statement of inability 
to prove adultery charges was held 
sufficient exoneration of co-respond¬ 
ent and wife, as respects right to 
withdraw counterclaim. 

N.Y.—^Blevins v. Blevins, 226 N.Y.S. 
553, 131 Misc. 315. 

Nunc pro tune order 
No order nunc pro tunc will be 
made dismissing a prior suit for 
divorce, so as to disturb the status 
or impair the rights which obtain 
by the pendency of the former 
cause. 

N.J.—^Rinehart v. Rinehart, 110 A. 
29, 91 N.J.Ea. 354. 
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the dismissal or discontinuance would be to con¬ 
tinue the litigation rather than to end it.59-5 

Usually a party will not be permitted to dismiss 
a petition for divorce where the other party has 
petitioned or prayed for some form of affirmative 
relief,although, according to some authorities, a 
complainant should be allowed to dismiss at any 
time before decree notwithstanding defendant has 
filed a cross bill asking affirmative relief,^^ or not¬ 
withstanding defendant has filed a cross petition.®^-® 
The rule that a party will not be allowed to dismiss 
a suit for divorce where the other party has peti- 
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tioned or prayed for affirmative relief does not ap¬ 
ply where the parties themselves, by becoming rec¬ 
onciled, have terminated the proceedings for di- 
vorce.®^-^® 

A prayer or petition for custody of a child may 
be such a request for affirmative relief as to pre¬ 
clude the other party from dismissing the suit®i*i5 
On the other hand, a claim of temporary ali- 
mony,6i-20 or allegations of fact in support of a 
claim for temporary alimony,®i-25 may not be con¬ 
sidered to be a sufficient claim of affirmative relief 
so as to defeat the right to dismiss. 


59.5 Colo.—^Boyer v. Boyer, 175 P. 

2d 92, 115 Colo. 429. 

Pa.—^Keiser v. Keiser, 4 Pa.Dist. & 
Co.2d 65, 45 Luz.Leg.He^. 203. 

Separation requested rather than di¬ 
vorce 

Where plaintiff sued for divorce 
on ground of adultery, and interloc¬ 
utory decree was entered granting 
divorce, and thereafter plaintiff, out 
of a spirit of hostility toward* hus¬ 
band and to prevent him from mar¬ 
rying corespondent, moved to dis¬ 
continue divorce action and substi¬ 
tute action for separation, motion 
would be denied as an effort to con¬ 
tinue litigation rather than to end 
it. 

N.Y.—^Armstrong v. Armstrong, 25 
N.Y.S.2d 696, 176 Misc. 240. 

60. La.—Parsley v. Parsley, 180 So. 
417, 189 La. 584—^Person v. Per¬ 
son, 136 So. 225, 172 La. 740. 

N.J.—^Labruna v. Labruna, 125 A. 

132, 94 N.J.Eq. 350. 

Pa.—^Danna v. Danna, 5 Pa.Dist. & 
Co.2d 141, 17 Beaver 193. 

R.I.—Borda v. Borda, 117 A. 362, 44 
R.I. 337—^Borda v. Borda, 113 A. 
118, 43 H.I. 384. 

Wash.—^McFerran v. McFerran, 287 
P.2d 142, 47 Wash.2d 236. 

19 C.J. p 147 note 9. 

Affirmative relief sought by separate 
defense in answer 
In action for divorce where wife 
by separate defense set up a for¬ 
eign divorce and sought the affirm¬ 
ative relief of a decree establishing 
validity of foreign divorce, there 
was no error in refusing plaintiff’s 
request to dismiss the action. 

Cal.—Simmons v. Simmons, 114 P. 
2d 660, 45 C.A.2d 697. 

Cross hill, not seeking affirmative 
relief as to matters not raised by 
petition in divorce, but filed simply 
as a means of defense, did not pre¬ 
vent plaintiff from dismissing peti¬ 
tion. 

Ga.—-Black v. Black, 140 S.E. 364, 
165 Ga. 243. 

Beconventional demand for divorce 
Pact that wife filed a reconven- 
tional demand for divorce on the 


same ground in husband’s suit for 
divorce on ground of two years’ 
separation did not prevent husband 
from dismissing the main demand. 
La.—De Maupassant v. Clayton, 38 
So.2d 791, 214 La. 812. 

Biscontinnance after dismissal of 
counterclaim 

Where decree was entered dis¬ 
missing husband’s counterclaim for 
divorce, trial court had jurisdiction 
to grant wife’s motion for dismiss¬ 
al of her amended complaint for di¬ 
vorce two days later, where no rights 
had been acquired under the prior 
decree, and both parties were seek¬ 
ing to have the decree vacated and 
the bill dismissed. 

Ill.—Watson V. Watson, 82 N.B.2d 
671, 335 IlLApp. 637. 

In BCLohigan 

Prior to adoption of rule of court 
in form providing that after recoup¬ 
ment, set-off, or cross bill has been 
pleaded by defendant no discontin¬ 
uance against such defendant may 
be had except by consent, it was 
held that where defendant's answer 
was in nature of cross bill general 
rule that complaining party may 
dismiss at any time before interloc¬ 
utory or final decree, in absence of 
any legal interest on part of defend¬ 
ant or state to contrary, would ap¬ 
ply, and it w€is further held that 
despite fact defendant had filed 
cross bill, plaintiff would be enti¬ 
tled to dismiss or discontinue. 

Mich.—^Eisenbach v. Eisenbach, 142 
N.W. 345, 176 Mich. 354, Ann.Cas. 
1917A 1196. 

61. Colo.—Milliman v. Milliman, 
101 P. 68, 46 Colo. 291, 132 Am.S. 
R. 181, 22 L.R.A.,N.S., 999. 

19 C.J. p 147 note 10. 

Award of custody insufficient 
Where plaintiff petitioned for di¬ 
vorce and custody of child, and de¬ 
fendant filed no counterclaim or an¬ 
swer denying charge of wrongdo¬ 
ing, and court awarded temporary 
custody to defendant and thereaft¬ 
er plaintiff moved to dismiss divorce 
action, the temporary award of cus- 
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tody was not sufficient reason for 
refusing to dismiss action. 

Colo.—Chamberlain v. Chamberlain, 
120 P.2d 641, 108 Colo. 538, A.L.R. 
1097. 

61.5 Prohibition where counter, 
claim or set-off filed 
Statutory provision that action 
may be dismissed without prejudice 
to future actions except where coun¬ 
terclaim or set-off has been filed 
would not prohibit dismissal of ac¬ 
tion because cross petition had been 
filed. 

Ohio.—Thurman v. Thurman, App., 
69 N.E.2d 647. 

61.10 Wash.—^McFerran v. McFe]> 
ran, 287 P.2d 142, 47 Wash.2d 236. 

61.15 N.C.—Cox V. Cox, 98 S.E.2d 
879, 246 N.C. 528. 

Demand in reconvention preventing 
nonsuit 

Allegation in wife’s answer to hus¬ 
band’s suit for separation from bed 
and board that she was entitled to 
custody of the child, and a prayer 
for judgment awarding child to her, 
constituted a demand in reconvention 
preventing a nonsuit on husband’s 
motion therefor, although wife did 
not in terms assume position of 
plaintiff in reconvention or designate 
her demand as such. 

La.—^Parsley v. Parsley, 180 So. 417, 
189 La. 584. 

Custody granted 

Right to child custody, accorded 
to husband by interlocutory decree in 
wife’s divorce action, was a sub¬ 
stantial right which would be im¬ 
paired by entry of a discontinuance; 
and, accordingly, wife’s motion to dis¬ 
continue was properly denied. 

R-I-—Lanigan v. Lanigan, 126 A.2d 
833. 

61.20 Ga.—^Palmer v. Palmer, 94 S. 

E.2d 722, 212 Ga. 616. 

Minn.—Rhein v. Rhein, 69 N.W.2d 
657, 244 Minn. 260. 

N.C.—Caldwell v. Caldwell, 128 S.B. 
329, 189 N.C. 805. 

61.25 Minn.—^Rhein v. Rhein, 69 N. 
W.2d 657, 244 Minn. 260. 
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The right to a voluntary dismissal of a divorce 
action is fixed at the moment it is claimed,®^*®® 
and defendant may not thereafter claim affirmative 
relief for the purpose of preventing the dismissal 
of the action.61-35 Similarly, defendant may not in¬ 
ject a new issue into the proceeding so as to make 
it prejudicial to him if plaintiff is permitted to dis- 
miss the proceeding.6i-40. 

In the exercise of judicial discretion the court 
may refuse to permit the dismissal or discontinu¬ 
ance of a suit for divorce where adultery has been 
charged,62 and particularly after there has been a 
trial in which defendant has been acquitted of the 
charge; 62.5 but the complaining party may be per¬ 
mitted to dismiss or discontinue before there has 
been a trial, even though adultery is charged.63 
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An ineffectual attempt at abandonment of one of 
two alternate causes of action for divorce does not 
amount to a discontinuance of the suit or of any 
demand therein;63.5 and where a suit for divorce 
has been started and in the suit petitioner asks for 
other relief in addition to divorce, such as alimony, 
injunction, and recover}* of property, if the other 
party to the suit has filed no plea for affirmative 
relief, petitioner may withdraw the request for the 
additional relief and leave the action as a suit for 
divorce without further relief requested.63.10 

Time or stage of proceeding when dismissal is 
proper. If the circumstances are such that an ac¬ 
tion for divorce may be dismissed or discontinued 
voluntarily by the petitioning party, the dismissal 
or discontinuance may be at any time,63.15 ^ay 

be at any time prior to judgment or final decree,63.20 


61.30 Wash.—^McKay v. McKay, 287 
P.2d 330, 47 Wash.2d 301. 

Dismissal sonffht after motloxL made 
to jSle counterclaim 
Where, after testimony had been 
taken in wife’s suit for divorce for 
extreme cruelty, husband moved to 
file counterclaim for adultery, where¬ 
upon wife sought to abandon suit, 
court was justified in dismissing her 
suit with prejudice to institution of 
later suit on same ground but prop¬ 
erly reserved to wife right to plead 
alleged acts of cruelty as a defense 
by way of recrimination to any suit 
by husband on ground of alleged 
adultery. 

l^.J.—Sheehan v. Sheehan, 92 A.2d 45, 
22 N.J.Super. 326. 

61.35 Wash.—^McKay v. McKay, 287 
P.2d 330, 47 Wash.2d 301. 

61.40 Wash.—^McKay v. McKay, su¬ 
pra. 

62. Pa.—^Danna v. Danna, 5 Pa.Dist. 
& Co.2d 141, 17 Beaver 193. 

Schwindt v. Schwindt, 23 Pa. 
Dist. 606, 42 Pa.Co. 260—Wurtz v. 
Wurtz, 14 Pa.Dist. 682, 30 Pa.Co. 
655. 

62.5 N.Y.—Weissberger v. Weissber- 
ger, 40 N.Y.S.2d 416, 179 Misc. 667. 

63. N.Y.—^Moore v. Moore, 22 N.Y. 
S. 451, affirmed 23 N.Y.S. 1148, 69 
Hun 617, appeal dismissed 34 N.E. 
373, 138 N.Y. 679. 

19 C.J. p 148 note 12. 

63.5 La.—^Falcon v. Falcon, 58 So.2d 
406, 221 La. 14. 

63.10 Ga.—Thompson v. Thompson, 
35 S.E.2d 262, 199 Ga. 692. 

63.15 Ala.—^Johnson v. Gerald, 113 
So. 447, 216 Ala. 581, 59 A.L.B. 348. 
After snbmissloiL set aside 
Cal.—Strupelle v. Strupelle, 211 P. 
248, 59 C.A. 526. 


At any time prior to final sabmission 
Ohio.—State ex rel. Cash v. Rose, 26 
N.E.2d 225, 63 Ohio App. 244, af¬ 
firmed 24 N.B.2d 455, 136 Ohio St. 
143. 

Fending motion for change of venue 
Idaho.—Spencer v. Ensign, 196 P. 
668, 33 Idaho 577. 

After order to pay defendant blU- 
mony 

Mont.—^Davenport v. Davenport, 222 
P. 422, 69 Mont. 405. 

After announcement of decision la 
chambers 

Tex.—^McClendon v. McClendon, Civ. 
App., 289 S.W.2d 640. 

Xu case tried to jury, nonsuit may 
be taken at any time before jury has 
retired. 

Tex.—^Ex parte Norton, 17 S.W.2d 
1041, 118 Tex. 581. 

Aubey v. Aubey, Civ.App., 264 S. 
W.2d 484—^Humphrey v. Humph¬ 
rey, Civ.App., 263 S.W. 957. 

Zh case tried by judge, nonsuit 
may be taken at any time before 
decision is announced. 

Tex.—^Ex parte Norton, 17 S.W.2d 
1041, 118 Tex. 581. 

Aubey v. Aubey, Civ.App., 264 S. 
W.2d 484—^Humphrey v. Humph¬ 
rey, Civ.App., 263 S.W. 967. 

Before announced 

In divorce action statement by 
court at close of evidence that di¬ 
vorce would be refused was not find¬ 
ing precluding subsequent dismissal 
under provision that action may be 
dismissed without prejudice at any 
time before finding of court is an¬ 
nounced. 

Ind.—Jones v. Jones, 156 N.E. 617, 
80 Ind.App. 14. 

63.20 Wash.—^Forsby v. Forsby, 283 
P. 457, 155 Wash. 33—Studley v. 
Studley, 262 P. 99, 141 Wash. 631. 
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Buie relating to decree nisi becom- 
ing final 

Established practice of permitting 
petitioner in a divorce proceeding, 
where no answer had been filed, to 
dismiss suit at any time up to entry 
of final decree was not altered by 
the rule which provides that judg¬ 
ment nisi shall become final at ex¬ 
piration of three months unless the 
court for sufficient cause otherwise 
orders. 

N.J.—^Ferrari v. Ferrari, 71 A.2d 380, 

6 N.J.Super. 384. 

In Illinois 

(1) Before the enactment of the 
Civil Practice Act it was held to be 
the settled rule that complainant had 
the right at any time before decree to 
dismiss his bill unless a cross bill had 
been filed. 

Ill.—^Norwood V. Norwood, 77 N.E 2d 

552, 333 IlLApp. 469. 

(2) Civil Practice Act, S.H.A. c. 
110 § 52, confirms this practice in 
cases where the motion is made at 
any time before trial, but provides 
that thereafter dismissal may be had 
only on filing a stipulation signed 
by defendant or on order of court or 
judge made on special motion in 
which ground for such dismissal 
shall be set forth and which shall 
be supported by affidavit. 

Ill.—^Norwood V. Norwood, supra. 

(3) Complainant in divorce, in 
whose favor a decree has been en¬ 
tered on default is entitled to have 
decree vacated and bill dismissed 
notwithstanding default has been set 
aside on motion of defendant and 
an answer filed, where no cross bill 
has been filed; and jurisdiction can¬ 
not be retained on the ground of 
fraud where both husband and wife 
have asked to have decree vacated 
and the charge of fraud is contained 
in the wife’s petition to have the 
decree vacated. 
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or at any time prior to the hearing or trial,®3.25 
or at any time prior to the completion of the trial, 
since there is no power to compel plaintiff to pro¬ 
ceed with a trial.®3.30 Thus, dismissal or discon¬ 
tinuance may be before an interlocutory or final 
decree,63-35 or after the entry of an interlocutory 
decree,®3*40 and dismissal or discontinuance may be 
permitted even after a final decree,®^*'^^ particu¬ 
larly where the petitioning party, acting in good 
faith, seeks dismissal or discontinuance for the pur¬ 
pose of effecting a reconciliation.®3.50 

After an action for divorce has been decided 
against defendant, and all that remains to be done 
is to have the final decree entered, plaintiff may at 
that time have the action dismissed or discontin¬ 
ued, even though defendant objects,®3.55 since plain¬ 
tiff who has obtained an interlocutory judgment or¬ 
dinarily cannot be compelled by defendant to have 
a final judgment as stated infra § 161 b; but de¬ 
fendant does have the right to require plaintiff to 
elect within a reasonable time either to have a final 
decree of divorce entered, or to discontinue the 
action.®3-®0 


Plaintiff may not be permitted to dismiss after 
the cause has been submitted and taken under ad¬ 
visement by the court,®^ or after the court has an¬ 
nounced its decision.®® It has been held that after 
an interlocutory decree has become a final judg¬ 
ment, the court is without power to dismiss the 
case at the request of the complaining party, ex¬ 
cept with the consent of the other party,®® and 
where the court has entered a complete and final 
decree so that all that remains to be done is to 
journalize the decree, a request by the prevailing 
party to dismiss may be denied.®®-® Under statutes 
and rules of court providing that petitioning party 
in divorce proceedings may dismiss at any time be¬ 
fore answer is filed, but thereafter dismissal may 
be only with consent of other party, or on order of 
court, and after defendant has entered on defense 
in open court dismissal may be only with consent 
of defendant, it has been held that after answer is 
filed in a divorce case and proof has been taken, 
plaintiff can discontinue only on stipulation of de¬ 
fendant or on order of court.®®*^® 

In an action for divorce where defendant has 


Ill.—^Labanauskas v. Labanauskas, 
228 IlLApp. 273. 

63.25 Wash.—^McKay v. McKay, 287 
P.2d 330, 47 Wash.2d 301. 

63.30 Dismissal for failure to pro¬ 
ceed 

Where plaintiff alleged adultery as 
ground for divorce, and defendant 
contended that her character, as¬ 
persed by the bringing of the action 
on this ground, should be vindicated 
by trial in open court, it was held 
that plaintifC could not be compelled 
to proceed with the trial, and only 
course open to court should plaintiff 
refuse to proceed would be to dis¬ 
miss action for failure to prosecute. 
N.T.—^Moore v. Moore, 22 N.Y.S. 451, 
affirmed 23 N.T.S. 1148, appeal dis¬ 
missed 34 N.B. 373, 138 N.T. 579. 
63.35 Colo.—^McClanahan v. County 
Court of Mesa County, 318 P.2d 
599. 

Del.—^Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

Mass.—Nicolai v. Nicolai, 186 N.E. 
240, 283 Mass. 241. 

63.40 N.T.—^McVickar v. McVickar, 
205 N.T.S. 834, 123 Misc. 644. 

19 C.J. p 147 note 1 [a]. 

Permission. reoLulred after iutexlociu 
tory decree entered 
Del.—Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

63.4:5 N.T.—^Armstrong v. Arm¬ 
strong, 25 N.T.S.2d 595, 176 Misc. 
240. 

63.50 N.T.—Armstrong v. Arm¬ 
strong, supra. 

63.55 R.I.—Di Meglio v. Di Meglio, 


66 A.2d 430, 75 R.I. 334—Pickles v. 
Pickles, 36 A.2d 110, 70 R.I. 13, 
151 A.L.R. 847—McLaughlin v. Mc¬ 
Laughlin, 117 A. 649, 44 R.I. 429. 
No oompnlslon to accept divorce 
Where an interlocutory decree of 
divorce had been entered and be¬ 
fore it became final plaintiff moved 
that action she had instituted be 
terminated by dismissal, it was er¬ 
ror for trial court to deny motion 
and enter final decree over plaintiff’s 
objection, since if plaintiff did not 
desire divorce there was no power 
or authority in court to compel her 
to accept one. 

Colo.—Doty V. Doty, 88 P.2d 573, 103 
Colo. 543, dissenting opinion 92 P. 
2d 326, 104 Colo. 196. 

63.60 R,I.—Di Meglio v. Di Meglio, 
66 A.2d 430, 76 R.I. 334—Pickles v. 
Pickles, 36 A.2d 110, 70 R.I. 13, 161 
A.L.R. 847—^McLaughlin v. Mc¬ 
Laughlin, 117 A. 649, 44 R.I. 429. 

64. Mo.—Stauffer v. Stauffer, 207 S. 

W. 240, 200 Mo.App. 477. 

Utah.—Burtt v. Burtt, 204 P. 91, 69 
Utah 467. 

Alimony and counsel fees 
Plaintiff in divorce action who, aft¬ 
er obtaining temporary alimony or¬ 
ders and collecting substantial sums 
thereon and requesting allowance for 
attorney’s fee which had been taken 
under advisement, filed written dis¬ 
missal was held not entitled to writ 
of prohibition to prevent further ac¬ 
tion in case after court ordered pur¬ 
ported dismissal stricken, since she 
had no absolute right of dismissal. 
Okl.—^Harden v. District Court of 
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Tulsa County, 53 P.2d 247, 175 
Okl. 417. 

Entry of separation agreement on 
court record 

Where parties to a separation ac¬ 
tion entered into a separation agree¬ 
ment, the terms of which were en¬ 
tered on the record, each party im¬ 
pliedly promised to execute a writ¬ 
ing which correctly embodied the 
terms of that agreement, and plain¬ 
tiff, under such circumstances, could 
not discontinue her action as if no 
separation agreement had been en¬ 
tered into. 

N.T.—^Anders v. Anders, 167 N.T.S.2d 
803, 9 Misc.2d 182. 

65. Ohio.—Smith v. Smith, 133 N.B. 
792, 103 Ohio St. 391. 

Annonncement of decision not final 
decree 

Wife's right to have her divorce 
suit dismissed after the trial, and 
after trial court had stated that a 
“decree” would be entered for the 
wife, was not lost on ground that 
when court used the word “decree” 
there was in effect a final judgment, 
since a decree is not regarded as 
rendered until it has been entered 
or filed of record. 

Ill.—^Norwood V. Norwood, 77 N.B.2d 
552, 333 llLApp. 469. 

66. Cal.—Slusher v. Slusher, 193 P. 
2d 778, 85 C.A.2d 626. 

66.5 Ohio.—Caprita v. Caprita, 60 N. 
B.2d 483, 146 Ohio St. 5, 158 A.L. 
R. 1201. 

66.10 Mich.—Unjian v. Unjian, 73 N. 
W.2d 862, 344 Mich. 423—Horn- 
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claimed affirmative relief, as by counterclaim or 
cross bill, such claim for affirmative relief may be 
withdrawn or dismissed provided there is compli¬ 
ance with statutes or rules of court,66-15 and the 
withdraw’al or dismissal may be even after the court 
has announced that a decree in favor of defendant 
would be granted,66*20 or after a jury trial result¬ 
ing in a judgment in favor of defendant.66.25 

Dismissal as with or without prejudice, A vol¬ 
untary dismissal of an action for divorce may be 
without prejudice,66.30 the circumstances may 

be such that the dismissal or discontinuance will be 
with prejudice,66.35 as where the dismissal is re¬ 
quested after the trial has started and where de¬ 
fendant insists on proceeding with the trial.66.40 
Where a statute provides that a voluntary dismissal 
shall be without prejudice, unless otherwise stated, 
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but provides that it shall be with prejudice if there 
has been a prior voluntary dismissal, a dismissal of 
a divorce action for lack of jurisdiction does not 
constitute such a dismissal as is contemplated by 
the statute.66.45 

Conditio7is, A motion to dismiss or discontinue 
may be granted on condition that applicant place 
the other party in status quo by requiring applicant 
to restore to the other party benefits that have been 
recei'ved,66.50 ^nd leave to discontinue may be grant¬ 
ed on condition that the applicant pay the costs,6" 
or costs and temporary alimony if any,68 or attor¬ 
ney’s fees;63 but in the interests of justice plaintiff 
may be permitted to discontinue without rosts,^® 
or payment of attorneys* fees,'‘i or of alimony pen¬ 
dente lite in arrears.^2 A wife cannot dismiss on 
condition that her counsel fees be paid."^ 


beck V. Hornbeck, 26 N.W.2d 171, 
316 Mich. 208. 

66.15 Ill.—Gaiter v. Gaiter, 55 N.E. 

2d 405, 323 IlLApp. 297. 

XTotice not Teqyiired 

In divorce suit, defendant had right 
to dismiss her cross bill without 
notice to plaintiff. 

Mo.—Brackmann v. Brackmann, App., 
202 S.'W'.2d 561. 

66.20 Tex.—^Humphrey v. Humph¬ 
rey, Civ.App., 263 S.W. 957. 

Wash.—Studley v. Studley, 252 P. 99, 
141 Wash. 631. 

Action tiled to Jury 
Where cross action was tried to 
Jury, and motion to dismiss was not 
made until after Jury returned ver¬ 
dict, under rule of court that plain¬ 
tiff may take nonsuit at any time 
before jury has retired, defendant's 
motion to dismiss was after the time 
provided and there was no absolute 
right to the dismissal requested. 
Tex.—^Aubey v. Aubey, Civ.App., 264 
S.W''.2d 484. 

66.25 Ill.—Gonzalez v. Gonzalez, 127 
N.E.2d 673, 6 Ill.App.2d 310. 

66.30 Ill.—Gonzalez v. Gonzalez, 127 
3Sr.E.2d 673, 6 Ill.App.2d 310. 

66.35 Colo.—^Boyer v. Boyer, 176 P. 

2d 92, 116 Colo. 429. 

Pinal election 

Where petitioner has had her right 
to a divorce determined, and there¬ 
after declares to the court that she 
does not want a divorce, she will be 
assumed to have made her final elec¬ 
tion, and, accordingly, a dismissal 
will be with prejudice. 

Del.—Vinyard v. Vinyard, 48 A.2d 497, 
4 Terry 422. 

66.40 Cal.—^Burnett v. Burnett, 199 
P.2d 685, 88 C.A.2d 805. 

66.45 Iowa.—Schaefer v. Schaefer, 
66 N.W.2d 428, 245 Iowa 1343. 
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66.50 Duty to place in status quo 
After plaintiff had received and re¬ 
tained her real property, money, 
costs, and attorney’s fees awarded 
to her by an interlocutory decree of 
divorce, she was entitled to dismiss, 
if at all, only by placing defendant 
in status quo by a return of all these 
benefits. 

Wash.—^Kempf v. Eempf, 222 P. 486, 
128 Wash. 228. 

Betuxn of part of counsel fee 
Where wife had instituted divorce 
action and had been granted counsel 
fee of fifteen thousand dollars to 
prosecute the action, and a very 
substantial part of the counsel fee 
had passed beyond her control, it was 
error to grant her motion to dis¬ 
continue the action and commence in 
its stead an action for separation if 
she were so advised on condition that 
she restore seven thousand five hun¬ 
dred dollars of the amount received 
to prosecute the action, 

N.T.—Plohn V. Plohn, 126 N.T.S.2d 
484, 282 App.Div. 1107, reargument 
denied 127 N.T.S.2d 856, 283 App. 
Div. 676. 

67. Pa.—^Erb v. Erb, 29 Pa.Dist. & 
Co. 254, 45 Lianc.Bev. 439. 

Pyle V. Pyle, Com.Pl., 30 Del.Co. 
467—^Landy v. Landy, Com.Pl., 43 
Lack.Jur. 172—Naugle v. Naugle, 
Com.Pl., 36 Luz.Leg.Reg. 106. 

19 C.J. p 148 note 13. 

Costs of corespondent 
N.Y.—^Blevins v. Blevins, 226 N.T.S. 
553, 131 Misc. 315. 

Wife to pay taxable costs and dis¬ 
bursements 

N.T.—Corey v. Corey, 62 N.T.S.2d 
796. 

68. N.T.—^Lazar v. Lazar, 267 N.Y. 
S. 765, 235 App.Div. 678. 

19 C.J. p 148 note 14. 

69. Colo.—^Frederick v. Frederick, 
25 P.2d 733, 93 Colo. 330. 
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Fla.—^Dailey v. Dailey, 166 So. 664, 
123 Fla. 278. 

Ky.— Cozpus Juris Secundum cited in 
Huls V. Smith. 252 S.W.2d 917, 919. 
JT.Y.—^Blevins v. Blevins, 226 N.Y.S. 
553, 131 Misc. 315. 

Pa.—Crosby v. Crosby, 42 Pa.Dist. & 
Co. 452, 23 Erie Co. 401—Erb v. 
Erb, 29 Pa.Dist. & Co. 254, 45 Lane. 
Rev. 439. 

Pyle V. Pyle, Com.Pl., 30 Del.Co. 
467. 

70. N.Y.—^Mayott v. Mayott, 4 N.Y, 
S.2d 57, 167 Misc. 860. 

Discontinuance without further 
costs 

In action for separation, court 
would in the interest of Justice per¬ 
mit the plaintiff to discontinue with¬ 
out further costs in order that he 
might bring an action for divorce on 
ground of adultery on showing his 
compliance with order directing him 
to pay costs, counsel fees, and tempo¬ 
rary alimony. 

N.Y.—Brehm v. Brehm, 110 N.Y.S.2d 
651. 

Suit in forma pauperis 
Where no affirmative relief had 
been sought against plaintiff in suit 
in forma pauperis, plaintiff was en¬ 
titled to dismiss action without pay¬ 
ment of costs. 

Okl.—Sherry v. Rowe, 73 P.2d 134, 
181 Okl. 119. 

71. Ky.— Corpus Juris Secundum cit¬ 
ed in Huls V. Smith, 252 S.W.2d 917, 
919. 

Ohio.—State ex rel. Cash v. Rose, 26 
N.E.2d 225, 63 Ohio App. 244, af¬ 
firmed 24 N.E.2d 455, 136 Ohio St. 
143. 

72. N.C.—Caldwell v. Caldwell, 128 
S.E. 329, 189 N.C. 805. 

Pa.—Witmer v. Witmer, 12 Pa.Dist. 
& Co. 101. 

73. Ill.—MacArthur v. MacArthur, 
253 lUJ^pp. 35L 
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Notice. While it has been held that there may 
be a voluntary dismissal or discontinuance of a di¬ 
vorce action without notice being given to the other 
party,73.5 notice may be required under a provision 
that after appearance a defendant is entitled to no¬ 
tice of all subsequent proceedings.^S-iO Further¬ 
more, if defendant in an action for divorce has 
claimed afiSrmative relief plaintiff may not dismiss 
the action except after notice to defendant and aft¬ 
er permission has been obtained from the court.73.i5 

Plaintiff's consent required for dismissal of cross 
hill. Under a rule of court so providing, where 
an action for divorce has been brought, and de¬ 
fendant has filed a cross bill, and plaintiff has en¬ 
tered a defense to the cross bill, thereafter defend¬ 
ant may not dismiss the cross bill except with the 
consent of plaintiff.73-20 
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Implied consent of court The consent of the 
court to a dismissal is not implied from its denial 
of a motion for temporary alimony. *^4 

Construction as motion to strike. A motion to 
dismiss a divorce case should be construed as a mo¬ 
tion to strike the case from the docket^s 

b. Involuntary Dismissal 

Dismissal, either by the court of its own volition or 
on motion by the adverse party, is generaliy proper in 
divorce actions as in other civii cases, and may be for 
various causes, and either with or without prejudice. 

A motion to dismiss may be proper in a divorce 
proceeding as in other civil cases,76 but the motion, 
it has been held, must be based on matter appear¬ 
ing on the record.77 The court may of its own vo¬ 
lition or on the application of defendant dismiss the 
complaint for various causes,78 and it may be dis- 


73.5 IT.C.—Corpus JtuIb quoted in 
Caldwell v. Caldwell, 128 S.B. 329, 
333, 189 N.C. 805. 

Discontinuance refused on ez parte 
motion 

Discontinuance will be refused up¬ 
on an ex parte motion. 

Pa.—^Rahal v. Rahal, Com.Pl., 28 Brie 
Co. 6, 69 York Le^.Hec. 60. 

73.10 Wash.—^McKay v. McKay, 287 
P.2d 330. 47 Wash.2d 301. 

73.15 Ky.—Gruber v. Holbert, 226 S. 

W.2d 660, 312 Ky. 56. 

73.20 Mich.—^Labadie v. Labadie, 81 
N.W.2d 367, 347 Mich. 692—Rat- 
cliffe V. Ratcliffe, 14 N.W.2d 127, 
308 Mich. 488—Goodspeed v. Good- 
speed, 1 N.W.2d 677, 300 Mich. 371. 
Prior to amendment of rule consent 
not re<iulred 

Mich.—^Merten v. Merten, 271 N.W. 
542, 279 Mich. 33. 

74. Mich.—^Allen v. Allen, 155 N. 
W. 488, 188 Mich. 532. 

75. Ga.—^Black v. Black, 140 S.E. 
364, 165 Ga. 243. 

76. Mass.—Cochrane v. Cochrane, 22 
N.E.2d 6, 303 Mass. 467. 

Ednlty rule quoted and appUed 
In determiningr whether the dis¬ 
missal of a cross bill in an action 
for divorce was proper, the court 
quoted and applied the rule stated 
in Equity § 579 notes 28-31. 

Tenn.—^Humphreys v. Humphreys, 
281 S.W.2d 270, 283, 284, 39 Tenn. 
App. 99. 

When considered 

In divorce suit, motion, made be¬ 
fore final hearing, to dismiss peti¬ 
tion on ground that there was no ba¬ 
sis in fact therefor and petition did 
not exhibit true state of facts, 
should be considered on final hear¬ 
ing. 

N.J.—Kornfeld v. Kornfeld, 174 A. 
714, 12 N.J.M1SC. 753. 


Effect of motion to ditemla a 

(1) Prior to the enactment of rules 
of civil practice defendant moving to 
dismiss petition for want of sufficient 
evidence elected to rest her case, not¬ 
withstanding motion had been made 
with reservation of right to Interpose 
her defense in event she did not pre¬ 
vail on motion. 

N.J.—Renner v. Renner, 181 A. 191, 
13 N.J.Misc. 749. 

(2) Under rules of civil practice, 
where motion to dismiss complaint in 
divorce action was made at close of 
plaintiff's case, judge, trying case 
without jury, could reserve his de¬ 
cision on the motion and direct de¬ 
fendant to proceed with his case and 
thereafter, on resolving his doubt in 
favor of defendant, grant the motion 
without waiting imtil close of all the 
evidence. 

N.J.—Ucci V. Ucci, 69 A.2d 891, 6 N.J. 
Super. 61. 

77. Mass.—Cochrane v. Cochrane, 22 
N.E.2d 6, 303 Mass. 467. 

Motiou held improper 
Motion to dismiss libel for divorce 
on ground that it was barred under 
doctrine of res judicata by decree in 
suit for separate support between 
the parties to libel filed in probate 
court by libelee was an improper 
pleading. 

Mass.—Cochrane v. Cochrane, supra. 

78. Pa.—Sassaman v. Sassaman, 80 
Pa.Dist. & Co. 601, 43 Berks Co. 239. 

Weichel v. Weichel, 15 Pa.Co. 606, 

7 Kulp 442. 

Jones V. Jones, Com.Pl., 58 
Dauph,Co. 60—Christy v. Christy, 
Com.Pl., 36 Del.Co. 281—Gere v. 
Gere, Com.PL, 31 Erie Co. 162. 

19 C.J. p 148 note 16. 

Illegality of marriage not sdiown 
In wife’s suit for separation from 
bed and board, where illegality of par¬ 
ties’ marriage, as contracted within 
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six months after defendant’s divorce 
from former wife, was not shown by 
complaint or by plaintiff’s case, 
principle that if illegality so appears, 
court will dismiss action, although 
such illegality is not pleaded as de¬ 
fense or insisted on by parties, was 
inapplicable. 

Or.—^Marcus v. Marcus, 147 P.2d 191, 
173 Or. 693. 

Dismissal held responsive to plead¬ 
ings 

Mo.—Corpus Jnrls quoted in Fielder 
V. Fielder, App., 6 S.W.2d 968, 970. 

After annulment of marriage 
Husband may have wife's separa¬ 
tion action dismissed after having 
marriage annulled in another suit, 
but motion to dismiss was held not 
proper procedure in view of state 
of pleadings. 

N.Y.—^Lunenfeld v. Lunenfeld, 242 
N.Y.S. 281, 137 Misc. 417. 

After withdrawal by plaintiff 
In an action for divorce, where 
plaintiff withdrew his complaint 
after the wife filed a cross com¬ 
plaint, it was proper for the trial 
court, upon granting defendant’s 
motion to set aside an interlocutory 
decree in her favor to dismiss the 
complaint, on the ground that such 
action should have been at 

the original hearing. 

Colo.—Willoughby v. Willoughby, 206 
P. 792, 71 Colo. 356. 

Dismissal held not authorized 

(1) For failure to name core¬ 
spondents known to plaintiff. 

N.Y.—Symington v. Symington, 214 
N.Y.S. 307, 215 App.Div. 563. 

(2) On ground that defendant was 
adjudicated incompetent before adul¬ 
teries alleged. 

N.Y.—^Anonymous v. Anonymous, 2 
N.Y.S.2d 663, 166 Misc. 861, 
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cretionary with the trial judge whether a motion 
to dismiss at the conclusion of plaintiff's case should 
be granted ordinarily a petition, complaint, 

or libel which is in full compliance with procedural 
requirements is not subject to dismissaU^-iO WTiere 
a rule of procedure specifies the grounds on which 
a motion to dismiss will lie, dismissal may not be 
granted on grounds other than those specifiedJ^.io 

A suit for divorce may be dismissed because of 
collusion,'^® or for want of prosecution,^^ and dis¬ 
missal for want of prosecution normally is a matter 
which lies within the sound discretion of the trial 
court.SO-5 An action may be dismissed where, after 


demand for trial by jury, no issue has been framed,^! 
where plaintiff refuses to offer evidence,^^ or where 
the bill is prematurely filed.S3 An action for divorce 
may be dismissed where the court is without juris¬ 
diction but it is erroneous for the court to dis¬ 
miss a suit for divorce merely because the court en¬ 
tertains a doubt which is not based on reason as to 
the bona fide residence of plaintiff,S4.5 or merely 
because the court entertains a doubt as to the va¬ 
lidity that would be given the decree under the full 
faith and credit clause of the federal Constitu- 

tion.S4.io 

Dismissal may follow where plaintiff fails to 


(3) For failure to verify petition. 
Ga.—Bell v. Bell, 44 S.E.2d 118, 202 
Ga. 615. 

78.5 Md.—Wardrop v. Wardrop, 124 
A.2d 676, 211 Md. 14. 

78.10 Colo.—^Berryman v. Berryman, 
172 P.2d 446, 115 Colo. 281. 

Fla.—^Ford v. Ford, 200 So. 345, 146 
Fla. 28. 

N.H.—Kotarba v. Kotarba, 85 A.2d 
377, 97 N.H. 252. 

N.T.—^Jiranek v. Jiranek, 39 N.T.S.2d 
523. 179 Misc. 502. 

Pa.—^Mower v. Mower, 36 BeLCo. 264. 

78.15 Fla.—Stone v. Stone, App., 97 
So.2d 352. 

79. Mo.—Crane v. Beacon, 253 S.W. 
1068. 

Ohio.—^Maimone v. Maimone, App., 90 
N.E.2d 383. 

Pa.—Williams v. Williams, Com.Pl., 
27 Northumb.Le3r.J. 175. 

80. La.—^Hava v. Chavigny, 84 So. 
892, 147 La. 330. 

Pa.—^Esenwein v. Esenwein, 167 A. 
350, 312 Pa. 77. 

Brown v. Brown, 50 Pa.Bist. & 
Co. 688, 7 Pay.L.J. 18—^Anderson 
V. Anderson, 38 Pa.Dist. & Co. 654. 

Thompson v. Thompson, Com. 
PL, 1 Cumb.L.J. 82—Gordon v. 
Gordon, Com.Pl., 29 Erie Co. 60. 

19 C.J. p 148 note 17. 

CircnmstaiLces held not to warrant 
dismissal 

Ill.—^Hanssen v. Hanssen, 127 N.E. 

2d 514, 6 Ill.App.2d 368. 

Kan.—^Benewiat v. Benewiat, 313 P. 

2d 251, 181 Kan. 621. 

Pa.—^Maksymchuk v. Maksymchuk, 
26 Pa.Dist. & Co. 167, 35 Sch.Leg. 
Rec. 414, 3 Sch.Reg. 40. 

Failure to pay alimony 

In separation action by wife 
against husband wherein it appear^ 
ed that husband had been adjudged 
in contempt for conceded default in 
making payments of alimony and 
counsel fees, it was an abuse of dis¬ 
cretion to dismiss action uncondi¬ 
tionally for want of prosecution be¬ 
fore plaintiff had received moneys 


which defendant had been ordered 
to pay. 

N.Y.—Polizotti V. Polizotti, 106 N.T. 

S. 2d 913, 278 App.Div. 1027. 

80.5 Kan.—^Benewiat v. Benewiat, 
313 P.2d 251, 181 Kan. 621. 

81. Pa.—Pfeil v. Pfeil, 16 Pa.Dist. 
764, 33 Pa.Co. 444. 

82. Cal.—Stewart v. Stewart, 105 
P. 955, 156 C. 651. 

Md.—Steinla v. Steinla, 13 A.2d 534, 
178 Md. 367. 

83. Ill.—^Trimmer v. Trimmer, 117 
Ill.App. 64, affirmed 74 N.E. 96. 
215 Ill. 121. 

84. Ala.—Levy v. Levy, 56 So.2d 
344, 256 Ala. 629—^Jennings v. Jen¬ 
nings, 36 So.2d 236, 251 Ala. 73, 
3 A.L.R.2d 662. 

Colo.—^People ex rel. Plunkett v. Dis¬ 
trict Court of Rio Grande County 
in the 12th Judicial List., 258 P.2d 
483, 127 Colo. 483. 

Conn.—^Hare v. Hare, 90 A.2d 908, 139 
Conn. 149—^Foss v. Foss, 136 A. 98, 
105 Conn. 502. 

Ga.—^Bennet v. Bennet, 92 S.E.2d 11, 
212 Ga 292—Cohen v. Cohen, 74 S. 
E.2d 95, 209 Ga 459—Shelton v. 
Shelton, 74 S.E,2d 5, 209 Ga 454— 
Hagan v. Hagan, 66 S.E.2d 714, 208 
Ga 315. 

N.T.—Tavarozzi v. Tavarozzi, 193 N. 

T. S. 352, 118 Misc. 30. 

Pa—^Fishman v. Fishman, 74 A. 2d 
682, 167 PaSuper. 428. 

Marks v. Marks, 70 PaDist. & 
Co. 263, 9 Law.L.J. 48. 

Tex.—^Randell v. Randell, Civ.App., 
222 S.W.2d 252, error dismissed. 
Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 353. 

19 C.J. p 148 note 21. 

Failure of service 

Petition would be dismissed on 
ground of lack of Jurisdiction be¬ 
cause of failure to comply with stat¬ 
utory requirement with respect to 
service on nonresident. 

Ohio.—Case v. Case, Com.Pl., 75 N.E. 
2d 231. 

Where requisite residence is not 
shown, proper Judgment would be 
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dismissal of the suit and not a de¬ 
nial of divorce. 

Tex.—Curry v. Curry, Civ.App., 122 
S.W.2d 677. 

Proceedings on motion 

(1) The overruling of general de¬ 
murrer to husband's motion to dis¬ 
miss wife's divorce suit for want 
of Jurisdiction gave husband right 
to go beyond record and show that 
court had no Jurisdiction of suit as 
matter of fact, and the burden was 
on husband to prove his allegation 
that he was not resident of county 
wherein suit was brought when it 
was instituted. 

Ga.—Perry v. Perry, 4 S.E.2d 184, 188 
Ga, 477. 

(2) Court did not abuse its discre¬ 
tion in receiving oral testimony of 
plaintiff on hearing of defendant's 
motion. 

Minn.—Meddick v. Meddick, 282 N.W. 
676, 204 Minn. 113. 

(3) At chambers, before the re¬ 
turn day, the superior court had no 
authority to dismiss plaintiff’s peti¬ 
tion where defendant's appearance 
at chambers was not in response to 
process attached to the suit for di¬ 
vorce, but in response to the rule nisi 
issued by the Judge to show cause 
why temporary alimony should not 
be granted. 

Ga.—Legs v. Legg, 102 S.B. 829, 150 
Ga. 133. 

Motion not required 

A motion to dismiss a divorce ac¬ 
tion for want of Jurisdiction is not 
necessary because, if proof is not 
satisfactory that one or both of par¬ 
ties was a resident of the state when 
the bill was filed, a decree of divorce 
cannot be granted because of ab¬ 
sence of Jurisdiction over the subject 
matter. 

Ala.—Gee v. Gee, 39 So.2d 406, 252 
Ala. 103. 

84.5 Fla.—^Pepper v. Pepper, 66 So. 
2d 280. 

84.10 Fla.—^Fowler v. Fowler, 22 So. 
2d 817, 156 Fla. 316. 
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sustain the charges by sufficient evidence,*® but 
dismissal is improper where the evidence adduced 
is sufficient to justify the entry of a decree.*®*® 
Dismissal because of insufficiency of evidence may 
be improper where sufficient evidence was tendered 
but was inadmissible due to a defect which could 
be corrected.*®*^® A motion for nonsuit because of 
insufficiency of evidence need not enumerate facts 
which should have been proved.*®*^® 

An action for divorce should be dismissed where 
defendant has died while the action is pending,*®**® 
and it may be dismissed without prejudice to the 
rights of plaintiff to litigate in a proper forum a 
suit for custody and control of children.*®**® Dis¬ 
missal may follow where notice was not given to 
defendant of the taking of testimony before a ref- 
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eree if such notice is required,*® or where it ap¬ 
peared that the alleged misconduct was condoned;** 
but an action for divorce is not dismissed by an act 
of condonation,***® although condonation wipes out 
a prior matrimonial offense as effectively as though 
it had never existed, and restores the parties to their 
original marital relationship, as discussed supra § 59. 

An action for divorce may be dismissed because 
of deficiency or insufficiency of pleading, as in the 
matter of residence,***!® or because of improper or 
insufficient allegations as to the ground for di¬ 
vorce,****® but dismissal will not be granted because 
of absence of an unnecessary averment.****® 

A petition for divorce is not subject to dismissal 
merely because another action for divorce is pend¬ 
ing;****® but a petition for divorce may be dismissed 


85- Ala.—^Burdette v. Burdette, 15 
So.2d 727, 245 Ala. 26. 

Ark.—Hodge v. Hodge, 255 S.W. 1090, 
161 Ark. 299. 

Idaho.—Pilliner v. Pilliner, 133 P.2d 
735, 64 Idaho 425. 

Ky.-Lewis v. Lewis, 4 S.W.2d 1106, 
224 Ky. IS. 

La.—Cockerham v. Cockerham, 146 
So. 465, 176 L€U 670. 

Mo.—Corpus Juris QL^oted iu Fielder 
V. Fielder, App., 6 S.W.2d 968, 970. 
Neb.—Brown v. Brown, 265 N.W. 556, 
130 Neb. 487. 

Nev.—^Pease v. Pease, 217 P, 239, 47 
Nev. 124. 

N.H.—Jeajison v. Jeanson, 75 A.2d 
718, 96 N.H. 308—Beasley v. Beas¬ 
ley, 43 A.2d 154, 93 N.H. 447. 
N.J.—Duemer v. Duerner, 61 A.2d 
307, 142 N.J.Eq. 759, 4 A.L.R.2d 
1319—^Loudon v. Loudon, 168 A. 
840, 114 N.J.EQ. 242, 89 A.L.R. 904. 
N.Y.—^Batchelor v. Batchelor, 68 N. 
E.2d 681, 295 N.T. 544. 

Eckerson v. Eckerson, 130 N.T.S. 
2d 803, 283 App.Biv. 969, affirmed 
126 N.E.2d 862, 308 N.T. 800. 

Pa.—Hertzler v. Hertzler, Com.Pl., 4 
Cumb.L.J. 126—Ahlbrandt v. Ahl- 
brandt, Com.Pl., 39 Luz.Leg.Reg. 
188—^Hockenberry v. Hockenberry, 
Com.Pl., 98 Pittsb.Leg.J. 552— 
Welch V. Welch, Com.Pl., 95 Pittsb. 
Leg.J. 384. 

19 C.J. p 148 note 22. 

AUegatious by defendant 

Where plaintiff sued for divorce on 
ground of separation, and defendant 
alleged as further defense that sep¬ 
aration was occasioned by plaintiff’s 
wrongful conduct, as to such allega¬ 
tions defendant had burden of proof 
and was not entitled to nonsuit. 

N.C.—^McLean v. McLean, 74 S.E.2d 
320, 237 N.C. 122. 

Duty to dismiss or refer 
In suit for divorce on ground of 
adultery, where evidence was not 
sufficient to sustain the bill, the j 
chancellor should have either dis¬ 


missed the bill or referred case for 
further testimony. 

Md.—Harward v. Harward, 196 A. 
318. 173 Md. 339. 

Dismissal or nonsuit held error 
Cal.—^Richardes v. Richardes, 295 P. 
816, 211 C. 392. 

W.Va.—Be Berry v. De Berry, 139 
S.E. 710, 104 W.Va. 209. 

85.5 Fla.—^Lipp v. Lipp, 47 So.2d 
488. 

N.Y.—Rosenstein v. Rosenstein, 149 
N.T.S.2d 693, 1 A.D.2d 877—Bavis 
V. Bavis, 32 N.T.S.2d 603, 263 App. 
Biv. 929. 

85.10 Deposition taken without 
proper notice 

Va.—Baker v. Baker, 72 S.E.2d 632, 
194 Va. 284. 

85.15 Idaho.—^Pilliner v. Pilliner, 
133 P.2d 736, 64 Idaho 425. 

85.20 Tex.—Ex parte Cahill, Civ. 

App., 286 S.W.2d 210. 

Abatement of action on death of 
party see supra § 100. 

Dismissal ineffective 
Where divorce decree was a final 
decree, order of dismissal, entered 
years after term in which divorce 
decree was rendered had expired, be¬ 
cause of husband’s death, on theory 
that cause was a then pending case, 
was without effect. 

Tex.—Cage v. Cage, Civ.App., 209 S. 
W.2d 626, refused no reversible er¬ 
ror. 

85,25 Tex.—Ex parte Cahill, Civ. 
App., 286 S,W.2d 210. 

88, Pa.—Weichel v. Weichel, 15 Pa. 
Co. 606. 

87. La.—Collins v. Collins, 193 So. 
702, 194 La. 446. 

87.5 Ga.—Brewer v. Brewer, 55 S.B. 
2d 147, 205 Ga. 759. 

87.10 N.T.—Taylor v. Taylor, 80 N. 
T.S.2d 745. 

—Givens v. Givens, Civ.App., 304 
S.W.2d 677. 
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87.15 Ill.—^Borin v. Borin, 82 N.E.2d 
70, 335 Ill.App. 450. 

N.H.—Buck V. Buck, 83 A.2d 922, 97 
N.H. 178. 

Pa.—Christy v. Christy, Com.Pl., 35 
Bel.Co. 281—Smith v. Smith, Com. 
PI., 49 Lack.Jur. 213—Hunt v. 
Hunt, Com.Pl., 47 Lack.Jur. 242— 
Keeler v. Keeler, Com.Pl., 47 Lack. 
Jur. 205—^Beggs v. Beggs, Com.Pl., 
47 Lack.Jur. 181. 

New adjudication required 
Where a motion to dismiss an orig¬ 
inal petition for total divorce was 
overruled on grounds that it did not 
state a cause of action, a new and 
further adjudication was required to 
determine after a material amend¬ 
ment to the petition whether the pe- 
I tition as amended and still pending 
should finally be dismissed on such 
ground. 

Ga.—^Mooney v. Mooney, 37 S.E2d 
195, 200 Ga. 395. 

Particular aUegations 

(1) Abandonment. 

N.T.—Sengstack v. Sengstack, 166 N. 
T.S.2d 576, 7 Misc.2d 1012, affirmed 
169 N.T.S.2d 487, 4 A.B.2d 1035, ap¬ 
peal granted 170 N.T.S.2d 990, 5 
A.B.2d 823. 

(2) Conduct injuring health and 
endangering reason. 

N.H.—Geers v. Geers, 63 A.2d 244, 
95 N.H. 316. 

(3) Cruelty. 

Fla.—Weinstein v. Weinstein, 28 So. 
2d 822, 158 Fla. 566. 

(4) Insanity. 

Bel.—^Jacobs v. Jacobs, 76 A.2d 742, 

6 Terry 544. 

87.20 Averment that plaintiff was 
injured and innocent spouse 
Pa.—Anthony v. Anthony, 49 A.2d 
877, 160 Pa.Super. 18. 

87.25 Ala.—^Porter v. Porter, 63 So. 

2d 804, 258 Ala. 488. 

Disposition of prior action 
Where decision of supreme court 
was filed several days prior to com- 
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where it is brought to the attention of the court 
that the marriage has been terminated by a decree 
of divorce in another jurisdiction,S7.30 although an 
action for separation in which support is sought 
for a minor child is not necessarily subject to dis¬ 
missal because the party moving for separation and 
support of the child has obtained a divorce in an¬ 
other jurisdiction.87.3o Dismissal may be ordered 
where the parties have become reconciled,87.40 and 
a dismissal because of reconciliation will operate as 
a dismissal of a cross complaint even though the 
cross complainant objects.87.45 

Dismissal as without prejudice. Divorce courts 
also have power to enter a decree dismissing the 
cause without prejudice88 and there may be dis¬ 
missal without prejudice even after testimony has 
been received and the case is taken under advise- 
ment.88 Thus, if the proof does not sustain the 
specific allegations contained in the bill, it may be 
dismissed with the privilege of filing a new bill 
containing further specific allegations,®^ but after 
full trial, unconditional submission, and announce¬ 
ment from the bench that the charges were not 
proved, dismissal without prejudice may constitute 
an abuse of discretion and where an applica¬ 
tion for divorce on the ground of desertion is dis¬ 
missed as res judicata, it is error to dismiss without 
prejudice to any future action based on desertion, 
the proper judgment being dismissal without preju¬ 
dice to any future action for any cause arising after 
the filing of the petition in suit.®® Dismissal with¬ 
out prejudice on grounds set forth in the plea, no 
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findings of fact being made, raises a question of 
law.® 8 

Prior dismissal. The prior voluntary dismissal 
of an action for divorce b}' plaintiff is not sufficient 
ground for the dismissal of a new action on the 
same grounds,®4 and under a rule of procedure pro¬ 
viding that the dismissal of an action by a party 
who has previously dismissed an action against the 
same party based on same cause of action shall 
operate as an adjudication on the merits unless 
otherwise ordered by the court, a second dismissal 
by the court for want of jurisdiction does not con¬ 
stitute an adjudication on the merits within the 
meaning of the rule.®^*® 

Minor defects. An action for divorce should not 
be dismissed for minor defects, such as the fact that 
the examination leads to a suspicion of collusion,®^ 
or for failure to serve the summons within the time 
required;®® but failure to exercise due diligence 
to serve defendant with process in an action for di¬ 
vorce may constitute grounds for dismissal of the 
action.®8-5 An action for divorce will not be dis¬ 
missed for failure to attach a notary’s seal to an 
afiidavit annexed to the petition,®7 or because of a 
mistake in the initial of defendant’s middle name.®® 

Dismissal does not necessarily follow because 
plaintiff availed himself of his constitutional privi¬ 
lege of refusing to answer an incriminating ques¬ 
tion,®® or merely because defendant sent the chancel¬ 
lor a purported certified copy of a divorce decree of 
a foreign court.! Neither is defendant entitled to a 
compulsory dismissal for plaintiff’s failure to fur- 


mencement of second divorce action, 
and effect of such decision was to 
dispose of prior action, and there 
was nothing appearing on face of pe¬ 
tition in second action showing that 
there was another action pending be¬ 
tween parties for same cause, de¬ 
fendant's motion to dismiss petition 
in second action on ground that an¬ 
other action was pending was prop¬ 
erly overruled. 

Kan.—Walton v. Walton, 223 P.2d 
997, 170 Kan. 13. 

87.30 Del.—Thompson v. Thompson, 
90 A.2d 484, 8 Terry 262. 

87.35 N.T.—Sircus v. Sircus, 135 N. 
Y.S.2d 13. 

87.40 Ill.—Mayer v. Mayer, 51 N.B. 
2d 804, 320 Ill.App. 588. 
Beoonciliation. terminates a di¬ 
vorce action. 

Wash.—^Toder v. Toder, 178 P. 474, 
105 Wash. 491, 3 A.L.R. 1104. 

87.45 Ill.—Mayer v. Mayer, 61 N.B. 
2d 804, 320 Ill.App. 588. 

88. Mass.—Field v. Field, 163 N.B. 

177, 264 Mass. 549. 

19 C.J. p 93 note 65 [b]. 


Dismissal without prejudice rather 
than for want of equity 
Where wife suing for divorce on 
ground of desertion had previously 
obtained a decree of separate main¬ 
tenance after complaint in suit for 
divorce on ground of cruelty had 
been amended, and husband's answer 
admitted that such a decree was en¬ 
tered but denied that he was guilty 
of willful desertion for one year, 
wife's complaint should have been 
dismissed without prejudice instead 
of for want of equity, since separate 
maintenance decree, if found to justi¬ 
fy wife in living apart from hus¬ 
band, was not an absolute bar to di¬ 
vorce on the ground of desertion oc¬ 
curring after the decree. 

Ill.—^Van Dolman v. Van Dolman, 37 
N.B.2d 860, 378 Ill. 98. 

89. Mass.—Field v. Field, 163 N.B. 
177, 264 Mass. 649. 

19 C.J. p 148 note 25. 

90. N.T.—Oxenham v. Oxenham, 239 
N.T.S. 480, 228 App.Div. 185. 

19 C.J. p 148 note 25. 

91. Neb.—^Pettegrew v. Pettegrew, 
260 N.W. 287, 128 Neb. 783. 
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92. N.J.—^Dowling v. Dowling, 115 
A. 378, 93 N.J.Bq. 159. 

93. Mass.—^Bspinola v. Bspinola, 173 
N.B. 926, 273 Mass. 450. 

94. Ala.—Jordan v. Jordan, 63 So. 
1024, 184 Ala. 408. 

94.5 Iowa.—Schaefer v. Schaefer, 66 
N.W.2d 428, 245 Iowa 1343. 

95. Iowa.—^Blinn v. Blinn, 84 N.W. 
957, 113 Iowa 83. 

19 C.J. p 148 note 27. 

96. Ind.—Bratton v. Bratton, 79 Ind. 
588. 

19 C.J. p 148 note 28. 

96.5 D.C.—Gardner v. Gardner, Mun. 
App., 140 A.2d 179. 

97. Del.—Tucker v. Tucker, 100 A. 
471, 6 Boyce 439. 

98. Del.—Taylor v. Taylor, 111 A. 
780, 1 W.W.Harr. 144. 

99. Ga.—^Bishop v. Bishop, 121 S.E. 
305, 157 Ga. 408. 

1. Ky.—Waites v. Waites, 294 S.W. 
1072, 220 Ky. 251. 
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nish a bill of particulars, where plaintiff has previ¬ 
ously obtained a rule for counsel fees which are un¬ 
paid,^ and it is an abuse of discretion to dismiss for 
want of prosecution where the wife was unable to 
prosecute because of the husband’s failure to make 
payments to her pendente lite as ordered by the 
court.3 Where the complaint, if substantiated, clear¬ 
ly entitled plaintiff to a divorce, the court should not, 
of its own volition, dismiss the action without per¬ 
mitting plaintiff to produce evidence.^ 

Decree. Matters pertaining to the parentage of 
a minor child have no place in a decree of dismiss¬ 
al and language in the decree constituting a mere 
expression of opinion and not an adjudication may 
be ordered stricken.® 

New matter constituting different cause of action. 
Where a bill of complaint for divorce is amended 
to add a third party on the theory that the third 
party claimed an interest in real estate owned by 
the spouses, the bill is not subject to dismissal on 
the ground that the new matter which was added 
amounts to a different cause of action which cannot 
be litigated with the original suit for divorce.®*® 

Operation of motion to dismiss. On a motion to 
dismiss, plaintiff is entitled to the most favorable 
interpretation of the pleadings and all reasonable 
inferences to be drawn therefrom.®*!® 

Time or stage of proceeding. It has been said 
that a motion to dismiss should not be entertained, 
or evidence heard thereon, prior to the time defend¬ 
ant has answered, since in the absence of an answer 
the issues raised by plaintiffs allegations have not 
been joined, and there are no justiciable issues con¬ 
cerning the parties, or the merits of the action then 
pending, before the trial court.®*!® However, the 
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practice in a jurisdiction may be such that a mo¬ 
tion to dismiss will be entertained and determined 
prior to the time defendant has answered ;®*20 and 
a motion to dismiss which is made prior to answer 
and which is denied, does not act as a bar to a sub¬ 
sequent motion to dismiss made after joinder of is¬ 
sue, since the second motion is not made at the same 
stage of the proceedings as the first motion.®*25 

In an action for divorce on the ground of cruelty 
where defendant filed a motion to dismiss on the 
ground that the parties were continuing to live 
together, although a divorce may be refused where 
the parties continue to live together after the last 
act of cruelty of which complaint is made, as stated 
supra § 24, a motion to dismiss on this ground may 
be premature.®-^® 

A motion to dismiss may be of such a nature that 
it can be disposed of only after a hearing,®*®® and 
in such case it may be left for disposition at the 
time of the trial of the action in chief.®*^® 

A motion to dismiss may present such matters to 
the court that a complete and thorough investigation 
is necessary,®*^® and where testimony which is pal¬ 
pably perjured has been given in the divorce case, 
and it is the duty of the commissioner hearing the 
case to expose the perjury, the dismissal of the suit 
prior to a thorough investigation by the commission¬ 
er may be considered to be premature.®*®® 

c. Operation and Effect 

As a general rule the dismissal of an action for di¬ 
vorce terminates the action, provided no cross action or 
counterclaim has been interposed; but In a proper case 
the dismissal may be vacated or set aside. 

The entry of a decree of dismissal often, and 
perhaps prima facie, means a decision on the mer- 
its7 although, as shown supra subdivision b of this 


2. Pa.—Jones v. Jones, 23 Wkly.N. 
C. 370. 

3. Idaho.—Bedke v. Bedke, 65 P.2d 
1029, 57 Idaho 443. 

4. Wash.—Hunter v. Hunter, 260 P. 
631, 145 Wash. 418. 

ITufalr trial 

Where evidence was taken merely 
to preserve the record after trial 
Judge had stated that he had never 
found a genuine case of cruelty by 
a wife and that he did not believe 
in separate maintenance, dismissal 
of husband’s bill for divorce and 
wife’s bill for separate maintenance 
was error, because neither party had 
received a fair trial. 

Ill-—Gorman v. Gorman, 2 N.E.2d 
382, 284 IlLApp. 654. 

6- Or.—^Ladarre v. Ladarre, 67 P.2d 
1298, 153 Or. 645. 1 


I e. Va.—Sussman v. Sussman, 163 S. 
E. 69, 168 Va. 382. 

6.5 Pla.—^Fields v. Fields, 35 So.2d 
722, 160 Fla. 661. 

6.10 N.T.—Glazer v. Glazer, 102 NT. 
T.S.2d 592, affirmed 107 N.T.S.2a 
643, 279 App.Div. 673, reargument 
and appeal denied 108 N.Y.S.2d 
1020, 279 App.Div. 734. 

6.15 Kan.—Breldenthal v. Breiden- 
thal, 318 P.2d 981. 

6.20 N.T.—David-Zleseniss v, Zies- 
eniss, 147 N.T.S.2d 234. 

6.25 N.T.—^David-Ziesenlss v, Zies- 
eniss, supra. 

6.30 N.T.—Spletzer v. Spletzer, 110 
N.T.S.2d 235, 200 Misc. 614. 

6.35 N.T.—Gargiulo v. Garglulo, 137 
N.T.S.2d 886, 207 Misc. 427. 

Page V. Page, 163 N.T.S.2d 70, 
modified on other grounds 168 N. 

sso 


T.S.2d 667, 4 A.D.2d 1030—Greeley 
V. Greeley, 104 N.T.S.2d 900— 
Schwallbach v. Schwallbach, 84 N. 
T.S.2d 345—Clapp v. Clapp, 63 N. 
T.S.2d 246, affirmed 65 N.T.S.2d 566, 
271 App.Div. 784. 

Pa.—^Mark v. Mark, Com.Pl., 4 Leb¬ 
anon 341. 

6-40 N.T.—Gargiulo v. Gargiulo, 137 
N.T.S.2d 886, 207 Misc. 427. 

Pinizio v. Finizio, 124 N.T.S.2d 
121—Clapp V. Clapp, 63 N.T.S.2d 
246, affirmed 66 N.T.S.2d 566, 271 
App.Div. 784. 

6-45 Ill.—Mischler v. Mischler, 77 N. 
E.2d 209, 333 IlLApp. 214. 

6-50 W-Va.—^Harbert v. Harbert, 11 

S.E.2d 748,122 W.Va 603. 

7. Mass.—Wight v. Wight, 172 N.E. 
335, 272 Mass. 154. 
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section, the court has power to dismiss without 
prejudice. Ordinarily a dismissal or discontinu¬ 
ance of an action for divorce terminates the ac¬ 
tion,7-5 carries the whole case out of court,8 and 
vacates all interlocutory orders and ancillary pro- 
ceedings.8 

After the voluntary dismissal of an action for di- 
vorce,9-5 or after a petition for divorce has been 
denied and dismissed, 8-10 the trial court is without 
further jurisdiction therein, in the absence of some 
recognized equitable procedure questioning the va¬ 
lidity of the dismissal.9-15 if a bill of exceptions 
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is prosecuted, the jurisdiction of the court may con¬ 
tinue for the purpose of enabling the court to make 
such interlocutor^’ orders as may be necessary pend¬ 
ing a final disposition of the case.^^-20 However, 
where an action for divorce has been properly termi¬ 
nated by a dismissal voluntarily entered by plain¬ 
tiff, it may not be revived by defendant and given 
new life by an appeal to the appellate court.8-2o 

As a general rule, the dismissal of an action for 
divorce does not terminate the proceeding if defend¬ 
ant has interposed a cross complaint or counter¬ 
claim, lO and may not affect a prayer for affirmative 


Adinission of xnezlt of plea 
Where wife flies suit for divorce 
in superior court of county of her 
residence and husband flies cross ac¬ 
tion and plea to jurisdiction, assert¬ 
ing that superior court of another 
county, in which he resides, has ju¬ 
risdiction, wife may elect whether to 
contest plea or dismiss suit and pro¬ 
ceed in court so designated, and her 
dismissal of suit and flling of an¬ 
other suit in such court are tanta¬ 
mount to admission that plea is mer¬ 
itorious and that court in which orig¬ 
inal suit was brought was divested 
of jurisdiction before hearing on 
cross action. 

Ga.—^Powell v. Powell, 69 S.E.2d 718, 
207 Ga. 1. 

7.5 U.S.—^Holmes v. Henderson, D.C. 
Nev., 145 P.Supp. 832, affirmed. C. 
A., 249 P.2d 629. 

Colo.—Hilliard v. Klein, 238 P.2d 882, 
124 Colo. 479. 

N.T.—Cohen v. Cohen, 167 N.Y.S.2d 
496, 4 A.D.2d 880, 

Pa.—Shellehamer v. Shellehamer, 
Com.Pl., 1 Cumb.Li.J. 144. 

Petition to have limited divorce made 
absolute 

Where suit for divorce was 
brought by husband, and wife an¬ 
swered and flled a cross bill seeking 
limited divorce, and after hearing 
court dismissed original bill and 
granted wife, on her cross bill, a lim¬ 
ited divorce, and from such decree 
husband prosecuted no appeal, but 
thereafter husband petitioned to have 
limited divorce decreed to wife made 
absolute, it was held that, since hus¬ 
band had taken no appeal from de¬ 
cree dismissing his bill and award¬ 
ing wife limited divorce on her cross 
bill, husband had no standing in 
cause to petition that limited divorce 
be made absolute. 

Tenn.—^Riggs v. Riggs, 184 S.W.2d 9, 
181 Tenn. 633. 

8. N.Y.—^Boyajian v. Boyajian, 22 N. 

Y.S.2d 662, 260 App.Div. 891. 

19 C.J. p 148 note 30. 

Effect as res judicata see infra § 174. 
Improper dehial of motion to dismiss 
Where plaintiff wife’s motion to 
dismiss divorce action was denied, 
but should have been allowed, pro¬ 


ceedings thereafter constituted pros¬ 
ecution of civil litigation without a 
plaintiff and without a res, and order 
that defendant husband pay plain¬ 
tiff’s attorneys’ fees was invalid, and 
therefore, execution and order of at¬ 
tachment against defendant issued on 
such order were invalid. 

Ill.—^Borin v. Borin, 100 X.E.2d 333, 
343 IlLApp. 649. 

9. R.I.—^Ash V. Ash, 144 A. 437, 50 
R.I. 1. 

9.5 Okl.—Shinn v. Morris, 237 P.2d 
455, 205 Okl. 289—Sherry v. Row’e, 
73 P.2d 134. 181 Okl. 119. 

Bismissal as final judgment releas¬ 
ing jurisdiction 

Order of coimty district court dis¬ 
missing wife’s divorce petition was 
final judgment which released the 
court of its jurisdiction even if or¬ 
der was obtained by fraud or de¬ 
ceit, and subsequent reinstatement of 
petition after wife had flled divorce 
petition in another county district 
court could not deprive latter court 
of its jurisdiction. 

Tex.—Adcock v. Stephenson, Civ. 

App., 300 S.W.2d 157. 

Jurisdiction not lost by void order 
of dismissal 

Mo.—State ex rel. Grace v. Connor, 
App., 219 S.W.2d 867. 

9.10 R.I.—White v. White, 36 A.2d 
661, 70 R.I. 48, 151 A.L.R. 1374. 
9.15 Okl.—Shinn v. Morris, 237 P.2d 
455, 205 Okl. 289—Sherry v. Rowe, 
73 P.2d 134, 181 Okl. 119. 

9.20 R.I.—White v. White, 36 A.2d 
661, 70 R.L 48, 161 A.L,.R. 1374. 

9.25 Colo.—Hilliard v. Klein, 238 P. 
2d 882, 124 Colo. 479. 

10. Ala.—Bell v. Bell, 17 So.2d 666, 
245 Ala. 478—^Ex parte Burch, 184 
So. 694, 236 Ala. 662. 

Ark.—^Dorsey v. Dorsey, 289 S.W.2d 
190, 226 Ark. 192. 

Ga.—Grinnell v. Grinnell, 164 S.E. 
681, 174 Ga. 904. 

Ill.—Smeck v. Smeck, 19 N.E.2d 411, 
298 I11.APP. 625. 

Ind.—^Hetherington v. Hetherington, 
160 N.B. 345, 200 Ind. 56. 

Ky.—^Delaney v. Alcorn, 193 S.W.2d 
404, 301 Ky. 802. 
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Ohio.—^Payer v. Payer, App., 133 N. 
E.2d 620—^Parker v. Parker, App., 
56 X.E.2d 527. 

W.Va.—Taylor v. Taylor, 36 S.E.2d 
601. 128 W.Va. 198. 

19 C.J. p 148 note 31. 

Nonresidence of cross complainant as 
not depriving him of relief on dis¬ 
missal of original petition see su¬ 
pra § 73. 

Dismissal of counterclaim on dis¬ 
missal of suit 

In husband’s action for divorce, 
where there was a prior subsisting 
foreign decree for separate mainte¬ 
nance for the wife and wife had flled 
a counterclaim to alimony unconnect¬ 
ed with the divorce, dismissal of the 
divorce suit because of the prior for¬ 
eign decree required a dismissal of 
the counterclaim of the wife. 

Fla.—Field v. Field. 91 So.2d 640. 

Action dismissed and cross action 
filed on same day 

Where husband’s cross action for 
divorce and wife’s written dismissal 
of her first divorce action were filed 
on same day, while court was in va¬ 
cation, wife’s dismissal did not de¬ 
prive court of jurisdiction of cross 
action, and, such jurisdiction being 
exclusive, wife could not thereafter 
maintain suit in another court for 
same relief. 

Ind.—State ex rel. Gallahue v. Supe¬ 
rior Court of Marion County, 115 
N.E.2d 449, 232 Ind. 613. 

En parte suit 

In New Jersey, where wife’s di¬ 
vorce was voluntarily dismissed aft¬ 
er husband filed counterclaim, if 
there could be any validity to fur¬ 
ther proceedings on counterclaim, 
the cause should proceed as an ex 
parte suit, in view of Court Rules, 
rule 266a. 

N.J.—^Ramsey v. Ramsey, 131 A. 219, 
98 N.J.Eq. 519. 

In. Bhode Island 

(1) Discontinuance of divorce suit 
operates also as discontinuance of 
cross petition flled after notice of 
discontinuance. 

R.I.—Brown v. Brown, 162 A. 423, 
51 R.I. 132. 
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relief by defendant filed by way of an answer to the 
complaint,although it has been held that where 
the bill for divorce is dismissed for lack of jurisdic¬ 
tion, the dismissal will carry with it defendants 
cross bill.io-io 

When an action for divorce has been terminated 
by a dismissal, the court thereafter has no author¬ 
ity to grant a divorce to the party voluntarily dis¬ 
missing his demand therefor,ii and, since dismissal 
vacates all interlocutory orders and ancillary pro¬ 
ceedings, any subsequent steps taken to compel com¬ 
pliance with prior orders must fail^i-^ So defend¬ 
ant after the court had announced that it would 
grant a decree on her cross bill is not entitled to 
have plaintiff’s complaint dismissed by dismissing 
her cross bill.i^ However, if alimony is sought the 
court may retain jurisdiction to determine the rights 
of the parties with reference thereto,^3 although in 
a husband’s action for divorce, once the counter¬ 
claim of the wife for support is ordered dismissed 
for lack of prosecution, there is no jurisdiction to 
make any determination with respect to the merits 
of the wife’s claim for support^^.s Furthermore, 
where an action for divorce in which defendant has 
not answered or filed a cross action or counterclaim 
has been dismissed on motion by plaintiff, the entry 
of an order after dismissal granting custody of a 
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minor child to defendant is improper.lS-lO 

Where plaintiff voluntarily dismisses an action 
for divorce, the relationship of attorney and client 
between plaintiff and his attorney is thereby termi¬ 
nated, 13.16 and thereafter if a cross bill is brought 
by defendant and served on the attorney, such serv¬ 
ice does not constitute service on p lain tiff 13.20 jf 
a decree of divorce is thereafter entered on de¬ 
fendant’s cross bill, it is without legal sanction and 
void for want of jurisdiction of such action and 
lack of jurisdiction over the person of plaintiflf.i3.25 

Where an action for divorce has been dismissed, 
Ae court may or may not, depending on the rule that 
is followed in the particular jurisdiction, have the 
power to enter an order for attorney’s fees,il al¬ 
though the better rule would seem to be that the 
order with respect to attorney’s fees should be made 
in the same proceeding as the order of dismissal.is 

Vacating order of dismissal. Where there is no 
settlement or adjustment of the cause of action,i6 
an order of dismissal previously entered in an ac¬ 
tion for divorce may be vacated,i3-5 and the court 
may reinstate the cause.i7 The court may vacate 
an order of dismissal on a proper showing,i7.5 as 
on suggestion of fraud in the dismissal.l8 The set¬ 
ting aside of an order of dismissal may be a dis¬ 
cretionary matter for the trial court, which is not 


(2) If, however, respondent filed 
motion in the nature of a cross bill 
entitling her to affirmative relief, dis¬ 
continuance of the original petition, 
even if permitted by the court, would 
not dispose of her motion, but it 
would remain for disposition as if 
filed as an original bill. 

R.I.—^Borda v. Borda, 113 A. 118, 43 
K.I. 384. 

10.5 Cal.—Biggs v. Biggs, 230 P.2d 
32, 103 C.A.2d 741. 

10.10 D.C.—Clark v. Clark, D.C., 79 
F.Supp. 722. 

Cross hill dependent on original hill 
If court does not have jurisdiction 
of the original bill for divorce, it is 
without jurisdiction of the cross bill 
and it will be treated as a mere auxil¬ 
iary suit or as a dependency on the 
original bill, and, when the original 
bill is dismissed for lack of jurisdic¬ 
tion, the cross bill must also be dis¬ 
missed. 

D.C.—Clark v. Clark, supra. 

11. Minn.—^Brodsky v. Brodsky 204 
N.W. 915, 164 Minn. 102. 

NT.Y.—Cohen v. Cohen, 167 N.T.S.2d 
496, 4 A.D.2d 880. 

11.5 N.T.—^Ariel v. Ariel, 174 N.Y.S. 
2d 619, 6 A.D.2d 774—-Wheelock v. 
Wheelock, 157 N.Y.S.2d 762, 3 A.D. 
2d 25, reargument and appeal de¬ 
nied 159 N.Y.S.2d 679, 3 A.D.2d 662, 


affirmed 148 N.B.2d 311, 4 N.Y.2d 
706, 171 N.Y,S.2d 99. 

12. Mich.—Merten v. Merten 271 N. 
W. 542, 279 Mich. 33. 

Dismissal of cross action does not 
atCect plaintiff's right to hearing on 
original petition. 

Tex.—^Humphrey v. Humphrey, Civ. 
App., 263 S.W. 957. 

13. Ky.—Thomberry v. Thornberry, 
2 XJ.Marsh. 322. 

13.5 N.J.—^Hnath v. Hnath, 136 A.2d 
286, 47 N.J.Super, 461. 

13.10 Colo.—Chamberlain v. Cham¬ 
berlain, 120 P.2d 641, 108 Colo. 638, 
138 A,L.R. 1097. 

13.15 U.S.—^Holmes v. Henderson, D. 
C.Nev., 145 P.Supp. 832, affirmed, 
C,A., 249 P.2d 629. 

13.20 U.S.—Holmes v. Henderson, 
supra. 

13.25 U.S.—Holmes v. Henderson, 
supra. 

14. See infra § 201. 

15. See infra § 201. 

16. Dismissal held not In nature of 
settlement so as to constitute dis¬ 
missal bar to reinstatement of suit. 
Tex.—Turman v. Turman, Civ.App., 

46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed. 

16.5 CaL—^Neblett v. Neblett, 200 P. 
2d 4, 88 CJL2d 859. 
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Ill.—Gould V. Gould, 92 N'.E.2d 361, 
340 Ill.App. 638, affirmed 97 N.E 2d 
826, 408 Ill. 526. 

Pa.—Chernavage v. Chernavage, 81 
Pa.Dist. & Co. 658, 41 Luz.Leg.Reg. 
621. 

17. Ohio.—^Adams v. Adams, 74 N.E. 
2d 119, 80 Ohio App. 245. 

Okl.—Harden v. District Court of 
Tulsa County, 53 P.2d 247, 175 Okl. 
417. 

Tex.—Turman v. Turman, Civ.App., 
46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed. 
Discretion of court 
Where divorce suit was remanded 
for appropriate orders to be made for 
wife's support, and after case had 
been pending for several years was 
dismissed from docket on motion of 
husband, refusal to set aside dis¬ 
missal was held not abuse of discre¬ 
tion, where sole reason for setting 
aside dismissal was the alleged fact 
that husband had come into a sub¬ 
stantial estate and that it had been 
impossible for the wife to develop 
proof with reference thereto. 

Ark.—Ball v. Ball, 101 S.W.2d 431, 
193 Ark. 606. 

17.5 Cal.—Neblett v. Neblett, 200 P. 
2d 4, 88 C.A.2d 859. 

18. Ill.—Krieger v. Krieger, 77 N.E. 
909, 221 Ill. 479. 
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to be interfered with except for manifest abuse 
of discretion but in the absence of fraud, mis¬ 
take, inadvertence, or excusable neglect, it has been 
held an abuse of discretion to set aside a dismissal 
entered by consent of the parties Where an ac¬ 
tion has been dismissed on the court’s own initiative, 
and thereafter a long period of time elapses before 
plaintiff moves to be relieved of the default, plain¬ 
tiff must clearly show that the default was the re¬ 
sult of mistake, inadvertence, surprise, or excusable 
neglect,i9*5 and, in the absence of such showing, the 
court may properly refuse to open the default.i3*io 
It may constitute an abuse of discretion for a court 
to permit legal action to be taken, the effect of 
which would be to cause a suit for divorce to be dis¬ 
missed without notice to plaintiff or to plaintiff’s 
attorneys, and without affording an opportunity to 
plaintiff to be heard.i^-is Ordinarily, where an or¬ 
der of dismissal has been entered by consent of 
the parties, and at the request of plaintiff’s attor¬ 
ney, thereafter the order may not be set aside on 
motion of the attorney acting in his own behalf.i9.20 
Where dismissal has occurred because of want of 
prosecution, the delay may, in the interests of jus¬ 
tice, be excused, and the dismissal vacated so that 
the case may be restored to the calendar for 

trial.i9.25 
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After an order of dismissal has been properly 
entered in an action for divorce, such order should 
not be summarily vacated ;19.30 the order of dis¬ 
missal should be vacated onl^' with the consent of 
the parties,i9.35 or, in the absence of consent, due 
notice to the adverse party is required,-® and mov¬ 
ant has the burden of proving such notice.-i Where, 
after dismissal at the instance of defendant, plaintiff 
has properly brought a new action in another coun¬ 
ty, the court should not, on motion of defendant, 
revive the first action.-^ Errors in the procedure 
to vacate an order of dismissal may, in a proper 
case, be corrected by a nunc pro tunc entry.22.5 

§ 147. Time and Place of Trial and Prelim¬ 
inary Proceedings 

a. In general 

b. Continuances 

a. In Greneral 

statutory provisions govern the time and place of 
trial of suits for divorce, and a statute providing for a 
period between the filing of suit and the trial may not be 
abrogated by the parties. 

Where the statutes so provide, the hearing of a 
divorce suit must be held in open court,-3 but such 


18.5 Cal.-—Neblett v. Neblett, 200 P. 
2d 4, 88 C.A,2d 859. 

19. Cal.—Gould V. Gould, 205 P. 1072, 
188 C. 605. 

Dismissal resaltinsr from mistake 
Where, pursuant to property set¬ 
tlement and under belief that her at¬ 
torneys had settlement papers in 
form acceptable to her, wife signed 
without reading order dismissing di¬ 
vorce action with prejudice but wait¬ 
ed over six months after discovering 
type of dismissal signed before tak¬ 
ing legal action, and neither husband 
nor his attorneys misled wife as to 
type of dismissal, circuit court’s re¬ 
fusal to recall and strike dismissal 
with prejudice was proper. 

Md.—Gardiner v. Gardiner, 88 A.2d 
481, 200 Md. 233. 

19.5 N.T. —Wheelock v. Wheelock, 
157 N.Y.S.2d 752, 3 A.D.2d 25, re¬ 
argument and appeal denied 159 N. 
T.S.2d 679, 3 A.D.2d 662, affirmed 
148 ]Sr.B.2d 311, 4 N.Y.2d 706, 171 
N.Y.S.2d 99. 

19.10 N.Y.—Wheelock v. Wheelock, 
supra. 

19.15 Ohio.—^Palermo v. Palermo, 
App., 68 N.E.2d 845. 

Kotice sufficient to satisfy due proc¬ 
ess reoLUixement 

Where at time of service of notice 
of motion to set aside dismissal of 
divorce action on private secretary 
of attorney the attorney was still the 


attorney of record for defendant and 
the notice was sent to the defendant 
who thereafter filed an answer and a 
cross complaint in the cause after the 
dismissal had been set aside, defend¬ 
ant’s contention that court was with¬ 
out jurisdiction to vacate the dis¬ 
missal and that he was denied due 
process of law could not be sustained. 
Cal.—^Neblett v. Neblett, 200 P.2d 4, 
88 C.A.2d 859. 

19.20 Cal.—Lavaysse v. Superior 
Court, in and for City and County 
of San Francisco, Department No. 
14, 146 P.2d 686, 63 C.A.2d 223. 

19.25 N.Y.—Polllck v. Pollick, 118 
N,Y.S.2d 97, 281 App.Div. 766. • 

19.30 N.Y.—Cohen v. Cohen, 167 N.Y. 
S.2d 496, 4 A.D.2d 880. 

19.35 Ohio.—^Adams v. Adams, 74 N. 

R2d 119, 80 Ohio App. 245. 

Waiver of right to object to rein¬ 
statement 

In wife’s divorce suit, defendant, 
appearing generally, contesting plain¬ 
tiff’s petition for temporary alimony 
on merits by filing answer thereto, 
and appearing by attorney at hear¬ 
ing on petition and answer, without 
limiting his appearance or protest¬ 
ing court’s jurisdiction over his per¬ 
son, after reinstatement of case on 
plaintiff’s motion following her vol¬ 
untary dismissal thereof, waived 
right to object to reinstatement. 
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Ill.—^Dudley v. Dudley, 76 N.E.2d 807, 
333 I11.APP. 154. 

20. Tex.—Turman v. Turman, Civ. 
App,, 46 S.W.2d 447, rehearing de¬ 
nied 71 S.W.2d 898, error dismissed. 

Dffect of service 

Service of notice of motion to va¬ 
cate dismissal of divorce action, un¬ 
der Code Civ.Proc. § 473, gives juris¬ 
diction to vacate judgment on 
grounds stated in said statute. 

Cal.—In re W'iechers’ Estate, 250 P- 
397, 199 C. 523, certiorari denied 
Wlechers v. Wlechers, 47 S.Ct. 476. 
273 U.S. 762, 71 D.Ed. 879. 

21. Tex.—Turman v. Turman, Civ. 
App., 46 S.'W.2d 447, rehearing de¬ 
nied 71 S.W.2d 898, error dismissed. 

Evidence held insufficient to sus¬ 
tain finding that husband, sued for 
divorce, had actual notice of wife’s 
reinstatement of suit after her vol¬ 
untary dismissal. 

Tex.—Turman v. Turman, supra. 

22. N.Y.—Boyajian v. Boyajian, 22 
N.Y.S.2d 552, 260 App.Div. 891. 

22.5 Ohio.—State ex rel. Rogers v. 
Rankin, 93 N.E.2d 281, 154 Ohio St. 

23. 

23. Del.—^Bancroft v. Bancroft, 85 A. 
661, 27 Del. 9. 

19 C.J. p 146 note 82. 

Reference see infra § 156 a. 
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statutes do not prevent the taking of testimony of 
nonresident witnesses by commission,and a refus¬ 
al to permit taking of testimony in open court is not 
error where an order therefor could have been pro¬ 
cured had the party complaining acted promptly.^^ 
A statute requiring proof to be taken before the 
court is mandatory but not jurisdictional and a 
statute requiring divorce trials to be public is not 
violated by excluding newsgatherers and minors 
from the courtroom^^ or by taking part of the tes¬ 
timony in the judge*s chambers.^® It is error, how¬ 
ever, for the judge to call the parties into private 
conference pending the trial, and to base a property 
division on facts outside the record.^D A public 
hearing is authorized in the discretion of the court 
under a statute providing tliat divorce cases be 
heard in chambers but providing that for reasons 
sufficient to the court the hearing may be public.^® 

An action which has been at issue for many years 
should either be tried or discontinued.^^ 

While it may be permissible to join an action for 
divorce with other actions, as stated supra § 10, or 
to interpose a counterclaim for divorce in other 
actions, supra § 11, or to consolidate an action for 
divorce with other actions, infra § 148, it may be 
within the power of the court to sever causes and 
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order separate trials,3i*5 to strike the counterclaim 
without prejudice to the bringing of a separate ac¬ 
tion thereon,3i.i0 or, if necessary, to direct priority 
of trials.31-15 

Statutory provisions regulating the time of trial 
which exist in some jurisdictions, are constitution- 
al32 and controlling's and constitute a limitation on 
the power of the court,S4 but statutes of this na¬ 
ture do not impose a jurisdictional requirement, and 
noncompliance with such provisions do not render 
the judgment void and subject to collateral at- 
tack.S4.5 Usually a substantial compliance with the 
purposes of such statutes is sufficient,S6 and a stat¬ 
ute of this nature which is designed to afford a party 
the opportunity to take evidence by deposition may 
be waived,35.5 but a waiver may be only by affirm¬ 
ative action, and not by mere silence or inac- 
tion.35.10 A statutory provision that actions shall 
be triable on the issues of fact a specified period 
of time after the issues are made up does not mean 
that a divorce case may not be tried on the issues 
of fact within a time less than the specified period 
after the issues are made up, provided no actual 
prejudice results.35.i5 

In some jurisdictions statutes provide that an ac¬ 
tion for divorce shall not be tried until after a 


24. Del.—^Bancroft v. Bancroft, su¬ 
pra. 

25. Md.—Serio V. Serlo, 185 A. 648, 
170 Md, 542. 

26. Cal.—Hamblin v. Superior Court 
of Los Angeles County, 233 P. 337, 
195 C. 364, 43 A.L.R. 1509. 

27. Wis.—Bloomer v. Bloomer, 221 
N.W. 734, 197 Wis. 140. 

28. Wis.—Bloomer v. Bloomer, su¬ 
pra. 

Violative of due process 
Where wife suing for divorce de¬ 
sired to offer corroborative testimo¬ 
ny by twelve-year-old daughter, and 
suggested that trial judge take child 
into chambers out of presence of 
both lawyers and interrogate her, 
the action of the trial judge in doing 
so violated due process and was im¬ 
proper, although no improper motive 
existed and procedure was Induced 
by suggestion of wife and as result 
of agreement between attorneys, and 
such action required reversal of de¬ 
cree dismissing bill for want of equi¬ 
ty. 

Ill.—Albert v. Albert, 92 N.E.2d 491, 
340 lll.App. 582. 

29. Kan.—^Allen v. Allen, 295 P. 705, 
132 Kan. 468, 73 A.L.R. 1006. 

30. Del.—^Locates v. Lecates, 190 A. 
294, 8 W.W.Harr. 190. 

31. N.T.—Heller v. Heller, 293 N.T. 
S. 753, 161 Misc. 492. 


31.5 N.T.—Cecil v. Cecil, 102 N.T.S. 
2d 874, 198 Misc. 653—^Matthews v. 
Matthews, 84 N.Y.S.2d 197, 193 
Misc. 258. 

31.10 N.T.—^Matthews v. Matthews, 
supra. 

31.15 N.T.—Cecil V. Cecil, 102 N.T.S. 
2d 874, 198 Misc. 653. 

32. Neb.—Garrett v. State, 224 N.W. 
860, 118 Neb. 373. 

Statute held void as repealed 
Ind.—^Panty v. Panty, 129 N.E. 283, 
74 Ind.App. 485. 

33. Ga.—Tatum v. Tatum, 46 S.E.2d 
9.15, 203 Ga. 406. 

Kan.—Busch v. Busch, 193 P.2d 171, 
165 Kan. 132. 

Ky,—Jackson v. Jackson, 179 S.W.2d 
197, 297 Ky. 85. 

Pa.—Brown v. Brown, 6 Pa.Dist. & 
Co. 698, 11 Leh.L.J. 197, 362. 

Tex.—Coleman v. Coleman, Civ.App., 
20 S.W.2d 813—Beeler v. Beeler, 
Civ.App., 218 S.W. 663. 

19 C.J. p 147 note 84. 

Bemedy for violation 
Defendant in divorce suit, filed 
less than thirty days before term, in 
violation of statute did all that could 
be done when within first three days 
of succeeding term she moved to va¬ 
cate judgment and revive case 
against plaintiff’s administrator. 
Ky.—Riley v. Riley, 25 S.W.2d 59, 
233 Ky. 134. 


Provision not controlling if waived 
Ky.—Dyer v. Dyer, 189 S.W.2d 842, 
300 Ky. 559. 

34. Ind.—Mendenhall v. Mendenhall, 
64 N.E.2d 806, 116 Ind.App. 645. 

Neb.—Garrett v. State, 224 N.W. 860, 
118 Neb. 373. 

34.5 Tex.—Graham v. Seale, Civ. 
App., 221 S.W.2d 353. 

35. Kan.—Hippie v. Hippie, 247 P. 
650, 121 Kan. 495. 

Case held open until passage of stat- 
utory period 

Where statute provides that di¬ 
vorce suit shall not be heard or di¬ 
vorce granted before expiration of 
30 days after it is filed, suit is not 
heard nor is divorce granted within 
statutory period where, prior to pas¬ 
sage of period, court hears petition 
read and receives evidence, but with¬ 
holds judgment and holds case open 
for additional testimony until after 
passage of period, and then grants 
divorce. 

Tex.—^Pavell v. Pavell, Civ.App., 168 
S.W.2d 288. 

35.5 Ky.—^Dyer v. Dyer, 189 S.W. 
2d 842, 300 Ky. 559. 

35.10 Ky.—Jackson v. Jackson, 179 
S.W.2d 197, 297 Ky. 86. 

35.15 Kan.—Schooler v. Schooler, 
263 P.2d 233, 175 Kan. 201. 
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period of time has elapsed. Such statutes are de¬ 
signed to provide a “cooling off” period,25.20 and 
it is improper for the court to hear a divorce action 
prior to the expiration of the period provided by 
statute, unless there is compliance with the provi¬ 
sion as to^ the declaration and finding of an emer- 
gency.35.25 a provision of this nature usually may 
not be ^abrogated by agreement or consent of the 
parties.35.30 in computing such statutory periods 
of time, ordinary rules as to computing periods of 
time, which are discussed in Time §§ 1-17, are ap¬ 
plied, so that where a statute provides that there 
shall be no hearing until “at least” a specified num¬ 
ber of days has elapsed, both the terminus a quo 
and the terminus ad quern may be excluded.35.35 

Under a statute providing that divorce action shall 
not be heard until a specified period after service 
of summons on defendant, any procedure which is 
the legal equivalent of service of summons satisfies 
the requirement and starts the period to run.35.40 
A provision that a divorce case shall not be tried 
until a specified period after it is filed refers to the 
filing of the petition, and not to the filing of ac¬ 
ceptance of service.35.45 Usually the time begins 
to run from the filing of the original bill and not 
from the filing of a cross action or cross bill,35 and 
this is true even though the original bill or petition 
is dismissed or discontinued.36.6 

Generally the time begins to run from the filing 
of the original bill or petition, rather than from 
the filing of an amended bill or petition,37 unless 
the amendment creates a new cause of action, and 
it such case the time would begin to run from the 
filing of the amended bill or petition.37.5 Where 
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an amended petition is filed it has been held to be 
within the discretion of the court to fix the time 
for trial as against a contention that defendant did 
not have the statutory time in which to file an an- 
swer.38 A statutory restriction on the time when 
a suit for divorce may be heard may apply to the 
defense of condonation, preventing a trial on the 
issue of condonation until after the lapse of the 
statutory period.38.5 

In the absence of any prohibitory statute, where 
defendant has answered, the court may proceed 
before the time for answering has expired.3& The 
action may be tried at the first term at which it is 
triable where defendant fails to appear and is seek¬ 
ing to avoid trial in the state by commencing an 
action in another state.^® Where defendant an¬ 
swers to the merits, the case should be set for trial 
and defendant given notice of the setting.-*! If all 
required steps to bring a divorce case to trial have 
been taken, and the statutory period of time has 
elapsed, and no answer has been filed, the case may 
be heard at any time the court is in session, and 
no previous setting of the case is required.-*!-® 

Trial on the date fixed therefor was proper 
as against contentions that the case was not at 
issue and that no default had been rendered or an¬ 
swer filed, where the court ordered preliminary de¬ 
fault as of such date and permitted the parties to 
take testimony, defendant's counsel dictated an an¬ 
swer into the record, the court continued the case 
until a later date, and defendant filed an amended 
and supplemental answer.-* 2 

Temporary orders. Where an action for divorce 
has been brought and plaintiff seeks to have the 


35.20 Ind.—^Mendenhall v. Menden¬ 
hall, 64 N.E.2d 806, 116 Ind.App. 
545. 

W.Va.—State ex rel. Watson v. Rod¬ 
gers, 39 S.B.2d 268, 129 W.Va. 174. 
Time provided for deliberate consid¬ 
eration 

The statute providing that suit 
shall not be heard nor divorce grant¬ 
ed before expiration of thirty days 
after suit is filed manifests intent to 
give time for deliberate considera¬ 
tion before court's action could be 
invoked, as well as to tend to pre¬ 
vent fraud and overreaching. 

Tex.—Coast v. Coast, Civ.App., 185 S. 
W.2d 790. 

35.25 Kan.—Cole v. Cole, 240 P.2d 
141, 172 Kan. 220. 

35.30 W.Va.—State ex rel. Watson v. 
Rodgers, 39 S.E.2d 268, 129 W.Va. 
174. 

35.35 Kan.—Boring v. Boring, 122 
P.2d 743, 155 Kan. 99. 

35.40 Ind.—^Mendenhall v. Menden¬ 


hall, 64 N.E.2d 806, 116 Ind.App. 
545. 

Bona fide appearance by defendant 
sufficient 

Ind.—^Mendenhall v. Mendenhall, su¬ 
pra. 

35.45 Trial on date service accepted 
or waived 

Where divorce action was tried 
over a year after it was filed, the 
fact that it was tried on date serv¬ 
ice was accepted or waived would 
not bring it within statutory prohibi¬ 
tion that action shall not be tried 
until specified period after filing. 

Tex.—^Radford v. Radford, Civ.App., 
42 S.W.2d 1060. 

36. Mich.—^Daly v, Hosmer, 60 N.W. 
758, 102 Mich. 392. 

Tex.—^Dunbar v. Dunbar, Civ,App., 
233 S.W.2d 358, mandamus over¬ 
ruled—Graham v. Seale, Civ.App., 
221 S.W.2d 353—Coast v. Coast, 
Civ.App., 135 S.W.2d 790. 

36.5 Tex,—^Dunbar v. Dunbar, Civ. 
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App., 233 S.W.2d 358, mandamus 
overruled—Graham v. Seale, Civ. 
App., 221 S.W.2d 353. 

37. Tex.—^Hutt v. Hutt, Civ.App., 76 
S.W.2d 567—Green v. Green, Civ. 
App., 45 S.W.2d 331—Barras v. Bar- 
ras. Civ.App., 217 S.W. 252. 

37.5 Ohio.—Gasior v. Gasior, 35 N. 
E.2d 1021, 67 Ohio App. 84. 

38. Kan.—Williams v. Williams 189 
P. 910, 106 Kan. 751. 

3&5 Ind.—Baker v. Baker, 100 N.E. 
2d 900, 121 Ind.App. 564. 

39. N.J.—Gondas v. Gondas, 134 A. 
615, 99 N.J.Eq. 473. 

40. Kan.—Omer v, Omer, 193 P. 
1064, 108 Kan. 95. 

41. Tex.—^Lowery v. Lowery, Civ. 
App., 136 S,W.2d 269, error dis¬ 
missed. 

41.5 Tex.—Bomar v. Bomar, Civ. 
App., 229 S.W.2d 859. 

42. La.—Bernard v. Jefferson, 186 
So. 599, 191 La. 881. 
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court enter temporary orders with respect to ali¬ 
mony, support of children, and custody of children, 
defendant s plea in abatement and plea of res judi¬ 
cata are prematurely urged when urged in the hear¬ 
ing for the temporary orders.^2.5 

Investigation and report. Where there is statu¬ 
tory provision for investigation and report in di¬ 
vorce cases, such investigation and report may be 
mandatory where there are children of certain 
age, ^2.10 and for such a report to be considered in 
•evidence it may be required that it be filed prior 
to trial.42.i6 

b. Continuances 

Continuances are generally allowed In divorce actions 
as in other civil cases, and usually It Is discretionary with 
the trial court whether a continuance will be granted or 
denied. 

Ordinarily there is no absolute right to a contin¬ 
uance in a divorce action,<2.60 and while continu¬ 
ances are usually granted as in other civil cases,<2 
whether a continuance will be granted or refused 
is generally wholly or largely within the sound dis¬ 
cretion of the trial court,<2-® particularly where one 
continuance has been granted.43.io 

A continuance of the hearing of a divorce case 
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on its merits need not be granted merely because 
there has been an appeal from an interlocutory or¬ 
der,<s.i5 and the fact that defendant has not asked 
for affirmative relief in the proceeding is not a val¬ 
id reason for denying defendant’s request for a con- 

tinuance.<2-20 

A party seeking a continuance will be required 
to have exercised good faith<s .26 as well as reason¬ 
able care and due diligence.<2'80 

In granting an application for a continuance the 
court may impose or annex reasonable terms and 
conditions,<2-S6 and may require payment of alimony 
pendente lite and attorney’s fees;<2-<® but if this 
is done and defendant fails to comply with such 
terms and conditions as are imposed, the court may 
not deny defendant the right to appear and de- 
fend.<2-<6 

Absence of witness. A continuance may be grant¬ 
ed because of the absence of a material witness,« 
unless the other side admits that he would testify, 
if present, as claimed but where the party whose 
witness is absent makes no showing as to what it 
is expected the witness will prove, the denial of a 
continuance because of the absence of the witness 
is not an abuse of discretion.45.5 


42.5 Tex,~~Holmea v. Holmes, Civ, 
App., 301 S.W.2d 677. 

42.10 Ohio.—Smith v. Smith, 114 N. 
E.2<i 480, 93 Ohio App. 294. 

42.15 Ohio.—Welge v. Welge, 94 N. 
E.2d 208, 87 Ohio App. 93, motion 
denied 94 N.E.2d 210, 87 Ohio App. 
95. 

42.50 Cal.—Gonzalez v. Gonzalez 312 
P.2d 333, 152 C.A.2d 103. 

43. Cal.—Barnes v. Barnes, 30 P. 

298, 95 C. 171, 16 L.R.A. 660. 

Del.—Bancroft v, Bancroft, 85 A. 
561, 27 Del. 9. 

Pa.—Brodski v. Brodski, Com.Pl., 66 
Lack.Jur. 198. 

Continuances in civil cases generally 
see Continuances § 1 et seq. 

43.5 Cal.—Gonzalez v. Gonzalez, 312 
P.2d 333, 152 C.A.2d 103—Butie v. 
Superior Court In and For City 
and County of San Francisco, 285 
P.2d 101,134 C.A.2d 53. 

Miss.—Cummings v. Cummings 58 
So.2d 39, 213 Miss. 863. 

Tex.—Jinks v. Jinks, Civ.App., 205 S. 
W.2d 816. 

Refusal held not ahnse of discretion 
Cal.—Butte v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 285 P.2d 101, 134 C.A.2d 63— 
Stern v. Stern, 189 P.2d 536, 83 C.A. 
2d 608. 

Ga.—White v. White, 187 S.E. 31 , 182 
Ga. 774—Hobbs v. Hobbs, 123 's.E. 
891, 158 Ga. 571. 


Ill.— Leathers v. Leathers, 148 N.E. 
2d 773, 13 I11.2d 348—Gould v. 
Gould, 92 N.E.2d 361, 340 IlLApp. 
638, affirmed 97 N’.B.2d 826, 408 Ill. 
526. 

—^Heilman v. Heilman, 312 P.2d 
622, 181 Kan. 467. 

Mo.—Carr v. Carr, App., 308 S.W.2d 
357—Fiorella v. Fiorella, App., 240 
S.W.2d 147—^McClellan v, McClel¬ 
lan, App,, 97 S.W.2d 853. 

Mont.—^Mortenson v. Mortenson, 285 
P.2d 834, 129 Mont. 290. 

—Jungwirth v. Jungwirth 240 P. 
222, 115 Or. 668. 

43.10 Mo,—^McGinley v. McGinley 
App., 170 S.W.2d 938. 

43.15 Ill.—Gray v. Gray, 128 N.E.2d 
602, 6 Ill.App.2d 671. 

43.20 Wash.—Chamberlin v. Cham¬ 
berlin, 270 P.2d 464, 44 Wash.2d 
689. 

43.25 Cal.—Gale v. Gale, 121 P.2d 
778, 49 Cal.App.2d 301. 

43.30 Cal.—Gale v. Gale, supra. 

Ga.—Odom v. Odom, 74 S.E.2d 1. 209 
Ga. 451. 

Diligence 

In a wife’s suit for divorce, it was 
not error to refuse to grant defend¬ 
ant a continuance, applied for on the 
ground that a decree of divorce had 
been granted the husband in Texas 
during the previous month, and that 
an authenticated copy thereof had i 
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been returned to Texas on account 
of clerical errors, there being no 
showing of sufficient diligence in pro¬ 
curing the return of such copy. 

Iowa.—Inman v. Inman, 196 KW. 
583, 196 Iowa 845. 

43.35 Pa.—Olson v. Olson, 21 A.2d 
616, 145 Pa.Super. 444. 

43.40 Pa.—Olson v. Olson, supra. 

43.45 Pa.—Olson v, Olson, supra. 

44. Cal.—^Winkler v. Winkler, 129 
P.2d 43, 64 C.A.2d 398. 

N.T.—Scripture v. Scripture, 24 N.Y. 
S. 301, 70 Hun 432. 

Placing case on military suspense 
list 

Where adultery Is alleged in di¬ 
vorce action and defendant seeks to 
have corespondent as witness but 
corespondent is absent from coun¬ 
try on duty with armed forces and 
his precise whereabouts cannot be as¬ 
certained, case would be placed on 
military suspense calendar. 

N.T.—Boelsen v. Boelsen, 49 N.T.S. 
2d 397, 182 Misc. 361, affirmed 60 
N.T.S.2d 848, 268 App.Div. 868. 

45. Ala.—^Hughes v. Hughes, 44 Ala. 
698. 

45.5 Mich.—Home v. Kome, 65 N.W. 
2d 831, 335 Mich. 282—^Hearns v. 
Hearns, 53 N.W.2d 315, 333 Mich. 
423. 
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Defective service, pleading, or procedure, A con¬ 
tinuance of a divorce case may be granted for the 
purpose of remedying a defective servicers if the 
defect is not fatal,or to permit an amendment 
to a pleading,48 or to permit additional time in which 
to plead and prepare the defense.48.5 a continu¬ 
ance may be required to correct a defect in the court 

proceedings.48.10 

Absence of counsel. Continuances may be grant¬ 
ed because counsel for a party is professionally en¬ 
gaged in another court,48.i5 but after several con¬ 
tinuances for this reason have been granted, it is 
not an abuse of discretion to deny further continu- 

ances.48-20 

Absence of party. In an action for divorce the 
granting or denial of a motion for continuance on 
the ground of the unavoidable absence of a party 
rests in the sound discretion of the court;48.25 and 
a continuance may be granted where a party is un¬ 
able to attend because of illness48*30 or because of 
pregnancy.48.35 xhe fact that a party has become 
insane is not reason for a continuance,4 8.40 except 
where the continuance is intended to enable the party 
to regain his reason,43 but the continuance may be 
denied where it appears that the party would not 
be able to appear without suffering injury.^o 

Liberality in granting. Since the public has an 
interest in the marital status, its continuance, and 
its dissolution as stated supra § 8, the courts are 
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generally most liberal in granting continuances in 
divorce actions,®^ particularly where the continu¬ 
ance is the first one that is soughtbut after 
one continuance has been granted, further continu¬ 
ances are not favored, and may be denied unless ap¬ 
plicant can show that all reasonable efforts have been 
used to effect the result on which the grounds of 
the continuance are based.5i*i3 Further continu¬ 
ances may be denied to a party who has violated 
an agreement for temporary custody of a child by 
removing the child from the jurisdiction of the 

court.51‘15 

Procedure, An applicant must bring himself 
within the rules and practice entitling him to a 
continuance,52 and it commonly is required that a 
motion for a continuance be supported by affidavits 
or other like evidence,®^.® and a motion which is 
not supported as required may be denied.®2.i0 

Delay; production of evidence, A continuance 
will not be granted where the circumstances indi¬ 
cate that the application is made only for delay,®8 
or to enable a party to introduce evidence inten¬ 
tionally not taken within the prescribed time,®4 or 
where it appeared that applicant did not wish to 
use the absent one as a witness but merely wished 
to cross examine him if he was used as a witness 
by the adverse party,^5 or where the evidence ex¬ 
pected to be given would not materially affect the 
judgment.58 However, it may constitute an abuse 


46. N.H.—Chase v. Chase, 61 N.H. 
123. 

47. Vt.—Philbrick v. Philbrick, 27 
Vt. 786. 

48. N.T.—Burden v. Burdell, 2 
Barb, 473, 3 How.Pr. 216. 

48.5 Ill.—Pratt v. Pratt, 97 N.B.2d 
132, 342 IlLApp. 513. 

48.10 railure of clexk to give no¬ 
tice 

Tex.—Sampley v. Sampley, Civ.App., 
166 S.W.2d 208. 

48.15 Ill.—Gray v. Gray, 128 N.E.2d 
602, 6 Ill.App.2d 571. 

48.20 Ill.—Gray v. Gray, supra. 

48.25 Cal.—Gordon v. Gordon, 314 
P.2d 511, 153 C.A.2d 373. 

Minn.—^Lehman v. Lehman, 13 N.W. 
2d 604, 216 Minn. 538. 

48.30 Pa.—Gray v. Gray, 71 Pa.Dist. 

& Co. 317, 22 Northumb.Leg.J. 184. 
Tex.—Sampley v. Sampley, Civ.App., 
166 S.W.2d 208. 

Wash.—Chamberlin v. Chamberlin, 
270 P.2d 464, 44 Wash.2d 689. 
Defendant nnder quarantine due 
to her child’s illness was entitled to 
divorce action continuance. 

Ga.—^Moore v. Moore, 85 S.E.2d 12, 
211 Ga. 233. 


ZUness snffloient to require continu¬ 
ance not shown 

Miss.—Cummings v. Cummings, 58 
So.2d 39, 213 Miss. 863. 

Mo.—^Van Fleet v. Van Fleet, App., 
253 S.W.2d 508. 

48.35 Okl.—^Norman v. McGraw, 299 
P.2d 521. 

48.40 Party an alcoholic 

A divorce action may not be con¬ 
tinued merely because a party is con¬ 
fined in a mental hospital, where it is 
shown that the party is an inebriate 
and it is not shown that incapacity 
to testify exists. 

48.40 Pa.—^Anderson v. Anderson, 
78 Pa,Dist. & Co. 335. 

49. N.C.—Stratford v. Stratford, 92 
N.C. 297. 

50. R.I.—Thayer v. Thayer, 9 R.I. 
377. 

19 C.J. p 147 note 92. 

51. Wash.—Chamberlin v. Chamber¬ 
lin, 270 P.2d 464, 44 Wash.2d 689. 

W.Va.—Clayton v. Clayton, 77 S.E. 

137, 71 W.Va. 656. 

19 C.J. p 147 note 94. 

51.5 Wash.—Chamberlin v. Cham¬ 
berlin, 270 P.2d 464, 44 W'ash.2d 
689. 


51.10 Wyo.—^Jegendorf v. Jegendorf, 
157 P.2d 280, 61 Wyo. 277. 

51.15 Md.—Whitford v. Whitford, 
39 A.2d 473, 183 Md. 566. 

52. Del.—Whitaker v. Whitaker, 111 
A. 743, 1 W.W.Harr. 137. 

Mo.—^McGinley v. McGinley, App., 170 
S.W.2d 938. 

Or.—Jungwirth v. Jungwirth, 240 P. 
222, 115 Or. 668. 

Tex.—^Hutt V. Hutt, Civ.App., 76 S.W. 
2d 567. 

Time of application 
An application for a continuance in 
a divorce suit need only be made at 
the earliest practicable date. 

Cal.—Gale v. Gale, 121 P.2d 778, 49 
C.A.2d 301. 

52.5 Cal.—Gordon v. Gordon, 314 P. 

2d 511, 153 C.A.2d 373. 

Ga.—Odom v. Odom, 74 S.E.2d 1, 209 
Ga. 451. 

52.10 Ga.—Odom v. Odom, supra. 

53. Cal.—^Barnes v. Barnes, 30 P. 
298, 95 C. 171, 16 L.R.A. 660. 

54. Or.—Savage v. Savage, 10 Or. 
331. 

55. Iowa.—^Anderson v. Anderson, 
181 N*.W. 241, 191 Iowa 497. 

56. Conn.—^Van Guilder v. Van 
i Guilder, 122 A. 719, 100 Conxi, L 
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of discretion for the court to deny a continuance 
to enable a party to produce evidence which would 
be material on the issues involved.56-5 

General or special continuance. A continuance 
may be either general or special within the discre¬ 
tion of the trial court,57 but when the continuance is 
general, after the trial has begun, the case must be 
tried de novo.58 

Alimony. Where permanent alimony is not per¬ 
mitted, a court may not continue a divorce case in¬ 
definitely so as to grant alimony for a period of time 
that would be reasonable and proper, since, in ef¬ 
fect, this would amount to an award of permanent 
alimony.58.5 However, where a divorce has been 
granted, the case may be continued indefinitely until 
the happening of an event which will enable the 
court to determine the alimony and child-support 
that then should be awarded, and to make an equita¬ 
ble distribution of property.58.io 
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§ 148. Mode and Conduct of Trial in General, 
and Scope of Inquiry 

In the trial of divorce actions the court acts in ac¬ 
cordance with statutes granting power In such proceed¬ 
ings and with governing rules of procedure, and every 
effort is made to give the defendant an opportunity to 
be heard, even though he may not comply with provi¬ 
sions that would be applicable in other proceedings. 

In the trial of actions for divorce it is the duty 
of the court to act in accordance with statutes which 
confer on it power over divorce matters, together 
with established principles of law which are inci¬ 
dental to the operation of such statutes,58.50 and 
statutory provisions governing the hearing of di¬ 
vorce actions are generally mandatory and require 
literal compliance.58.56 xhe court is not governed 
by strict rules of evidence or practice, but exercises 
a broad discretion, as well in the admission of evi¬ 
dence, as in other respects,59 although general rules 
of procedure are applied so far as they can be made 
applicable^o and except in so far as they are modi- 


56.5 Cal.—^Murr v. Murr, 197 P.2d 
369, 87 C.A.2d 511. 

57. Vt.—Dwire v. Dwlre, 86 A. 164, 
86 Vt. 474. 

58. Vt.—Dwire v. Dwire, supra. 

58.5 Tex.—Jinks v. Jinks, Civ.App., 
205 S.W.2d 816. 

58.10 Ohio.—O'Connor v. O’Connor, 
Com,Pl., 141 N.E.2d 691. 

58.50 Del.—D. v. D., 20 A.2d 139, 2 
Terry 263. 

Note of testimony 

If the trial is on oral testimony, a 
decree may be rendered without a 
note of testimony. 

AJa.—George v. George, 60 So.2d 744, 
255 Ala. 190. 

58.55 Ohio.—Sjogren v. Sjogren, 

App., 77 N.E.2d 739. 

Statute applicable to pleadings rather 
than to testimony 

Where divorce was granted hus¬ 
band on his suit and wife appealed 
and case was reversed on grounds of 
insufficiency of evidence, wife’s con¬ 
tention that trial court did not have 
power to require her to testify on 
cross-examination for purpose of cor¬ 
roborating plaintiff’s charge of cruel¬ 
ty would not be discussed except to 
state that statute providing that in 
action for divorce defendant shall 
not be compelled to answer on oath, 
nor shall complaint be taken as con¬ 
fessed for want of answer, has refer¬ 
ence to pleadings rather than to tes¬ 
timony of defendant. 

Ariz.—Chester v. Chester, 210 P.2d 
331, 69 Ariz. 104. 

68. D.C.—Cole V. Cole, 263 F. 633, 
49 App.D.C. 237. 

Fla.—Converse v. Converse, 88 So. 
609, 81 Fla. 671. 

Ill.—Berlingieri v. Berlingieri, 17 N. 


E.2d 354, 297 IlLApp. 119, reversed 
on other grounds 22 N.E.2d 675, 372 
Ill. 60. 

Ohio.—^Dursa v. Dursa, App., 160 N.B. 
2d 306. 

Pa.—D’Alfonso v. D’Alfonso, 10 A.2d 
808, 138 Pa.Super. 378. 

Lee V. Lee, Com.Pl., 11 Monroe 
L.R. 19. 

19 C.J. p 146 note 80. 

Determination, of tmtli 
Although filing of answer in di¬ 
vorce proceeding is better practice, 
fullest opportunity at any stage of 
proceeding should be allowed to de¬ 
termine truth, whether from re¬ 
spondent or at instance of court, sub¬ 
ject to such limitations as will not 
impose undue hardship upon either 
party. 

Pa.—Bonomo v. Bonomo, 187 A. 222, 
123 Pa.Super. 461. 

60. Iowa.—Comes v. Comes, 178 N. 

W. 403, 190 Iowa 547. 

Pa,—Hershey v. Hershey, 51 Pa.Dist. 
& Co. 6, 48 Lanc.Rev. 579. 

Wheaton v. Wheaton, Com.Pl., 94 
Pittsb.Leg.J. 115. 

Bale requiring court to appoint re- 
porter is for benefit of litigants, and 
it is mandatory only in sense that 
district court cannot proceed to trial 
without court reporter against wish¬ 
es of parties; and when both parties 
to divorce action proceeded to trial 
without court reporter, there was 
waiver by them of requirement of 
rule, and neither party could be heard 
to complain on writ of error of lack 
of transcript. 

Colo.—Schleiger v. Schleiger, 324 P.2d 
370. 

Chancery rules 

Although the statutory “suit for 
divorce" is an action of law, and not 
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a suit of equity, it is analogous to a 
suit in chancery, and triable as such 
in circuit court. 

Mo.—O’Neil V. O’Neil, App., 264 S.W. 
61. 

Striking out testimony 
Refusal to strike out testimony^ 
competent when offered, relating to 
withdrawn issue of adultery, with¬ 
out limiting its effect as to other is¬ 
sue of adultery, was error. 

N.Y.—Minervini v. Minervini, 218 N. 
Y.S. 454, 218 App.Div. 407. 

Withdrawal of jnror 
In husband’s proceeding for di¬ 
vorce, refusal of trial judge to with¬ 
draw juror because of statement of 
libelant while testifying with rela¬ 
tion to attempted abortion of re¬ 
spondent as to effect on child when 
she was born was not abuse of dis¬ 
cretion, where trial judge directed 
that statement be stricken and 
warned jury to disregard it. 

Pa.—Hahn v. Hahn, 4 A.2d 821, 135 
Pa.Super. 39. 

Remark by judge h'eld not expression, 
of opinion 

In action by wife for divorce, state¬ 
ment by court in presence of Jury 
that wife’s conduct was immaterial 
since it took place after separation 
did not constitute the expression of 
an opinion and was not objectionable 
on that ground. 

Ga.—^Norton v. Norton, 99 S.B.2d 139^ 
213 Ga. 884. 

Court’s remarks at close of testi¬ 
mony 

(1) That plaintiff must come into 
court with clean hands were held 
not to indicate court found facts by 
wrong application of law. 

Minn.—Thorem v. Thorem, 246 N.W. 
674, 188 Minn. 153. 
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fied by statute.ei While rules of court may be 
adopted governing matters of practice and pro¬ 
cedure in divorce cases, and designed to facilitate 
the orderly disposition of such business,6i-3 rules 
governing such matters may be invalid if in con¬ 
travention of constitutional or statutory provi- 
sions.61-1® 

The procedure in divorce actions may®i-t3 or may 
not6i-20 be in accordance with general chancery or 
equity practice. The court does have inherent pow¬ 
er to do equity,63 and has the power and duty to pro¬ 
tect the public interest®* and those persons special¬ 
ly interested but not before the court, such as chil¬ 
dren bom or en ventre sa mere;®^ and it should 
carefully scrutinize the proceedings, to guard 
against collusion and other questionable methods,®* 
particularly in case of default.®® 
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Ordinarily there may be a consolidation of an 
action for divorce with other actions between the 
same parties,6^.5 an action for divorce and a 

counterclaim for separate maintenance ma}- be heard 
at one trial.^C-iO A consolidation of an action for 
divorce with an independent action involving prop¬ 
erty out of which the wife is seeking alimony may 
be ordered.®" However, it can hardly be held that 
two divorce actions involving different parties grew 
out of the same set of facts as required to permit 
their being tried together without prejudice to sub¬ 
stantial rights.®^*® There is no error in overrul¬ 
ing defendant’s motion not to proceed with a di¬ 
vorce suit until a suit for alimony instituted by de¬ 
fendant is disposed of.®® 

The parties to a divorce action are entitled to a 
fair and impartial trial,®9 and any action on the 


(2) With respect to difficulty of 
ascertaining who was guilty party 
were held not open to construction 
that he thought he had to grant some¬ 
one divorce because public was in¬ 
terested. 

Mo.—Kolaks v. Kolaks, App., 75 S.W. 
2d 600. 

(3) In action for divorce on ground 
of intolerable cruelty, trial court’s 
statement in its conclusions that 
plaintiff's testimony was marked by 
an utter disregard of the oath plain¬ 
tiff took as a witness was no more 
than an expression of what was im¬ 
plied in judgment for defendant and 
was not error. 

Conn.—^Augur v. Augur, 49 A.2d 665, 
183 Conn. 211. 

61. Wis.—Bloomer v. Bloomer, 221 
N.W. 734, 197 Wis. 140. 

61.5 Ill.—^Kinsley v. Kinsley, 57 N.E. 
2d 449, 388 Ill. 194. 

61.10 BiUe requiring plaintiff to be 
present in court held Invalid 
Ill.—^Kinsley v. Kinsley, supra. 

61.15 Mass.—^Mitchell v. Mitchell, 43 
N.B.2d 779, 312 Mass. 166. 

General chancery practice held to be 
applicable 

In usual chancery suit defendant 
is privileged to rest his suit on evi¬ 
dence offered by moving party or to 
introduce evidence in his own behalf, 
at his election, but not to move to 
dismiss and on failure thereof to pro¬ 
ceed with his proof, and this is par¬ 
ticularly true in actions for divorce 
in which public is always a party and 
has real interest. 

N.J.—^Kress v. Kress, 62 A.2d 881, 1 
N.J. 257. 

61.20 General chancery practice not 
applicable 

Under general chancery practice, 
when plaintiff has introduced his 
case and rested, and defendant makes 
a motion to find for defendant, there¬ 
after defendant is precluded from in¬ 


troducing evidence; but in this re¬ 
spect general chancery practice does 
not apply to actions for divorce, and 
in such a situation defendant should 
be permitted to withdraw motion to 
find for defendant, and should be per¬ 
mitted to introduce evidence in de¬ 
fense of the suit for divorce. 

Ill.—Johnson v. Johnson, 45 N.E.2d 
625, 381 Ill. 362. 

62. Cal.—^Lane v. Superior Court in 
and for Fresno County, 285 P. 860, 
104 C.A. 340. 

63. Mo,—State ex rel. Couplin v. 
Hostetter, 129 S.W.2d 1, 344 Mo. 
770. 

64. Mo.—State ex rel. Couplin v. 
Hostetter, supra, 

“Where the effects of the decree 
will be visited upon innocent chil¬ 
dren, a court is justified in being 
hesitant about allowing a divorce.” 
Or.—^Kunziker v. Hunziker, 265 P. 
1089, 1091, 125 Or. 129. 

65. Ky,—Phelps v. Phelps, 24 S.W. 
2d 584, 232 Ky. 683. 

Or.—Giddings v. Giddings, 114 P.2d 
1009, 167 Or. 504, opinion adhered 
to 119 P.2d 280, 167 Or. 504. 

Pa.—Hall V. Hall, 186 A, 318, 122 Pa. 
Super. 242. 

Liinville v. Linville, 27 Del.Co. 
388. 

66. N.T.—Moore v. Moore, 14 N.T. 
Wkly.Dig. 255. 

66.5 Pa.—Cillo v. Cillo, Com.Pl., 29 
Northumb.Leg.J. 57. 

Wash.—State v. Superior Court of 
Skagit County, 292 P. 1011, 159 
Wash. 277. 

Joinder of cause of action for divorce 
with other cause or causes see su¬ 
pra § 10. 

Suit for divorce and partition 
Ill.—Doyle V. Doyle, 108 N.E. 796, 
268 Ill. 96. 

Snlt to modify divorce decree and 
suit to enforce 

Wash.—State v. Superior Court of 
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Skagit County, 292 P. 1011, 159 
Wash. 277. 

Consolidation not warranted 
Vniere divorced wife who had 
brought successful action against di¬ 
vorced husband charging him with 
fraudulently undervaluing his es¬ 
tate sought thereafter increased ali¬ 
mony and property award in the di¬ 
vorce action, since there were no 
further fraud issues to try and fraud 
action had been completed by deci¬ 
sion of supreme court, there was no 
reason for consolidating it with di¬ 
vorce action, and all that divorced 
wife was required to do was to make 
motion in divorce action for limited 
vacation of original decree in light 
of adjudicated fraud. 

Minn.—Johnson v. Johnson, 84 H.W. 

2d 249, 250 Minn. 282. 

66.10 Ill.—Crook v. Crook, 70 N.B.2d 
209, 329 IlLApp. 588. 

67. Tenn.—Taylor v. Taylor, 6 Tenn. 
Civ.App. 268. 

Joinder of causes of action generally 
see supra § 10. 

BavooatioxL 

Petition to revoke order consented 
to by plaintiff for plaintlff*s rights 
to alimony to be considered in trial 
of husband’s petition for divorce, and 
her petition for alimony to abate 
was held properly denied; there be¬ 
ing no showing that rights lost by 
plaintiff were not voluntarily waived. 
Ga.—^Don v. Don, 133 S.E. 242, 162 
Ga. 240. 

67.5 K.Y.—Hoffman v. Hoffman, 54 
N.T.S.2d 896, 269 App.Div. 759. 

68. Ga.—Don v. Don, 135 S.E. 409, 
163 Ga. 31. 

69. Ill.—^Lehman v. Lehman, 178 H. 
E. 165, 345 Ill. 539. 

Right to public trial see supra § 147. 
Denial of counsel 

Refusal to allow defendant in di¬ 
vorce action, who was unable to 
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part of the trial judge that denies a party a fair and 
impartial trial is improper, 69-5 such as a refusal 
by the court to hear argument of counsel.®^-io In 
a case tried to a jury it is erroneous to permit im¬ 
proper argument by counsel,69.i6 and it is improper 
to permit counsel to make a self-serving declara¬ 
tion, 69.20 or an offer of compromise or settle¬ 


ment.69.25 

Fullest possible hearing of issues. Since an ac¬ 
tion for divorce is a matter of public interest, the 
fullest possible hearing of the issues should be af- 
forded,69-30 and the parties are entitled to present 
all their evidence in an orderly manner under the 
governing rules of law'^o without undue limita- 


speak English, more than two hours 
in which to obtain counsel on her 
attorney’s withdrawal from the case 
on the day of hearing, and proceed¬ 
ing to trial without counsel, held 
abuse of discretion. 

Mich.— "Percy v. Percy, 198 N.W. 931, 
227 Mich. 407. 

69.5 Cal.—^Webber v. Webber, 199 P. 
2d 934, 33 C.2d 153. 

Murr V. Murr, 197 P.2d 869, 87 
C.A.2d 511. 

Ill.—^Louks V. Liouks, 102 N.E.2d 364, 
345 IlLApp. 185. 

Ohio.—Surgeon v. Surgeon, 135 N.E. 

2d 267, 165 Ohio St. 233. 
ITiiwarranted and pxejndicial nse of 
evidence 

N.H.—Ballou V. Ballou, 58 A.2d 311, 
95 N.H. 105. 

Ezolndlng party from courtroom 
Wife’s misconduct, in divorce suit 
during trial in accusing husband of 
falsehood, did not warrant exclud¬ 
ing her from courtroom during trial, 
and action of court in doing so de¬ 
prived her of a fair trial. 

Ill.—-Kopplin V. Kopplin, 71 N.E.2d 
180, 330 IlLApp. 211. 

Prejudice of judge not shown 
Cal.—^Dooley v. Dooley, 318 P.2d 849, 
155 C.A.2d 777. 

Kan.—^Tuley v. Tuley, 211 P.2d 95, 
168 Kan. 106—^Irwin v, Irwin, 174 
P.2d 1021, 162 Kan. 185. 

Mich.—Bold V. Bold, 24 N.W.2d 171, 
315 Mich. 433. 

Mo.—^Phillips V. Phillips, App., 219 
S.W.2d 249. 

Nev.—^Wilson v. Wilson, 212 P.2d 
1066, 66 Nev. 405. 

Ohio.—^Dursa v. Dursa, App., 150 N.E. 
2d 306. 

B.I.—Pi Nofrio v. Di Nofrio, 125 A.2d 
194. 

Tex.—^Kollenborn v. Kollenborn, Civ. 
App., 273 S.W.2d 660, error dis¬ 
missed. 

69.10 D.C.—Moore v. Moore, Mun. 
App., 135 A.2d 643. 

Alleged Improper argument of 
counsel concerning attempted brib¬ 
ery of witness was held not error, 
since such argument could not af¬ 
fect judgment of trial court. 

Tex.—^Turman v. Turman, Civ.App., 
99 S.W.2d 947, error dismissed, 
certiorari denied 57 S.Ct. 933, 301 
XJ.S. 698, 81 L.Ed. 1353, rehearing 
denied 58 S.Ct. 7, 302 U.S. 774, 82 
L.Ed. 600. 

69.15 Tex—Whitsett v. Whitsett, 


Civ.App., 201 S.W.2d 114, refused 
no reversible error. 

69.20 Tex.—^Whitsett v. Whitsett, 
supra. 

69.25 Tex.—Whitsett v. Whitsett, 
supra. 

69.30 Pa.—Gray v. Gray, 71 Pa.Dist. 
& Co. 317, 22 Northumb.Leg.J. 184. 

Borzellino v. Borzellino, Com.Pl., 
40 Berks Co. 205—^Hoffman v. Hoff¬ 
man, Com.Pl., 31 DeLCo. 134. 

Wash.—Chamberlin v. Chamberlin, 
270 P. 2 d 464. 44 Wash. 2 d 689—Prin¬ 
gle V. Pringle, 104 P. 135, 55 Wash. 
93. 

Beoiuixlng wife to disclose assets 
Notwithstanding limitation of stat¬ 
utory authority, in divorce action, 
to compel prior to trial disclosure 
of assets by husband and not by wife, 
trial court has authority to reoiuire 
such disclosure as may be material 
to issues and to decree such equitable 
division of property of parties as 
justice may require. 

N.H.—Vasoli v. Vasoli, 122 A.2d 533, 
100 N.H. 200. 

Bights not cut off 

Trial judge did not prejudge is¬ 
sues nor cut off right to prove fault 
in divorce proceeding by statement 
to counsel for both parties that, in 
divorce suits where parties had mar¬ 
ried late in life and no children 
were Involved, it was his practice to 
grant each a divorce from the other 
and that proof at trial should be 
confined to whether property was 
separate or community, where both 
parties had in fact dealt extensively 
at trial with issue of fault. 

Wash.—Patrick v. Patrick, 260 P. 2 d 
878, 43 Wash.2d 139. 

70. Cal.—^Dooley v. Dooley, 318 P. 2 d 
849, 155 C.A.2d 777—Murr v. Murr, 
197 P.2d 369, 87 C.A.2d 511. 

Ill.—^Lehman v. Lehman, 178 N.E. 
165, 345 III. 539. 

Howe V. Howe, 19 N.E.2d 130, 298 
IlLApp. 629. 

La.—^White v. White, 109 So. 399 , 161 
La. 718. 

Or.—Lakson v. Lakson, 263 P. 891, 
124 Or. 219. 

Tex.—^Tinnon v. Tinnon, CivJlpp., 278 
S.W. 288. 

Failure to complete testimony 

( 1 ) Pact that trial judge rendered 
judgment for defendant in divorce 
action on theory that plaintiff's tes¬ 
timony was in nature of a judicial 
admission that he was not entitled 
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to a divorce without waiting until 
plaintiff rested his case was improp¬ 
er, but was not a sufficient ground 
for reversal, in absence of showing 
an abuse of discretion. 

Tex.—Garza v. Garza, Civ.App., 191 
S.W. 2 d 767. 

(2) In action for divorce, where 
husband and three of his witnesses 
testified, and court proceeded to hear 
wife's case notwithstanding state¬ 
ment by husband’s counsel that he 
had what he called "only some more 
corroborative testimony," but coun¬ 
sel did not object or offer testimony 
in rebuttal, trial court’s action was 
not abuse of discretion. 

Md.—Miller v. Miller, 104 A. 2 d 92L 
204 Md. 509. 

Technical rules not controlling 
Parties to divorce proceeding 
should not be held to technical rules 
as to order in which evidence is pre¬ 
sented, where counsel’s arguments 
have not commenced, and refusal ta 
permit respondent to testify was held 
error, although record was formally 
closed. 

Pa.—^Newhard v. Newhard, 86 Pa.Su- 
per. 537. 

Held fair trial 

Plaintiff in a divorce action was 
held not deprived of fair trial by ac¬ 
tion of court with parties' permission 
in ordering cause submitted after 
hearing defendant’s and plaintiff’s 
testimony and receiving depositions 
of other witnesses. 

Cal.—^Loudon v. Loudon, 189 P. 725, 
46 C.A. 599. 

Bemarks as to admissibiUty 
Court's remarks that testimony 
was inadmissible as ground for di¬ 
vorce, but admissible to explain, 
wife’s desertion, were held not to. 
exclude consideration on issue of cru¬ 
elty. 

Ga.—Goodin v. Goodin, 142 S.E. 158, 
166 Ga. 38. 

Oral testimony 

(1) In Kentucky hearing of evi¬ 
dence orally without previous order- 
was unauthorized. 

Ky.—Gribben v. Gribben, 11 S.W*2d 
998, 227 Ky. 96. 

( 2 ) In New Hampshire the hear¬ 
ings of libels for divorce upon oral 
testimony at the trial terms is au¬ 
thorized by L.1870 c 11, and is now 
the universal practice. 

N.H.—Clough v. Clough, 119 A. 327^ 
80 N.H. 462. 



27A C.J.S. 

tion.70.5 It is of the utmost importance that de¬ 
fendant should not be deprived of the right to de¬ 
fend,70.10 regardless of whether defensive plead¬ 
ings have been filed,70.15 and the court may not re¬ 
fuse to hear defendant, or testimony on defendant’s 
behalf, merely because defendant has been called 
and examined as an adverse witness for plaintiff ;7i 
but one who had ample opportunity to offer testi¬ 
mony on the issue of divorce and instead confined 
his proof to the question of property matters may 
not complain that he did not have his day in court 
on the former issue,72 nor is it error to refuse to 
permit witnesses to testify on an issue upon which 
other testimony has been admitted and which the 
adverse party has virtually conceded.73 Further¬ 
more, where defendant declines to offer evidence 
and is content to rest his case on a question of law, 
he may not complain when the question of law is 
determined adversely to him, and claim a right 
thereafter to produce evidence in his defense.73.5 
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Rebuttal ez'idence. In actions for divorce gen¬ 
eral rules apply as to the evidence which may be 
offered by wa}' of rebuttal,73.10 jg jjq^. gj-j-Qj* 

to exclude improper rebuttal,74 as where evidence 
which is offered in rebuttal could have been intro¬ 
duced during the presentation of the case in 

chief.74.5 

Restriction as to time of occurrences. The court 
may properly restrict the time as to which evidence 
should be received in support of alleged causes for 
divorce, *4.io^particularly where no time is specified 
in the libel,75 but on cross-examination undue re¬ 
striction as to time of occurrences is improper and 

erroneous.73.5 

Examination of witnesses. In an action for di¬ 
vorce general rules apply as to the examination75.io 
and cross-examination75.i5 of witnesses. Thus, it 
may be erroneous to refuse to permit counsel on 
cross-examination the right to attempt to elicit from 
a witness a material and competent admission.75.20 


(3) In Rhode Island Justice may 
insist upon oral examination of wit¬ 
nesses in divorce proceeding's, when 
evidence was by depositions. 

R.I.—Saunders v. Saunders, 136 A. 
246. 

(4) In Virginia defendant in di¬ 
vorce suit is entitled to notice that 
testimony will be introduced ore 
tenus. 

Va.—Craddock’s Adm’r v. Craddock’s 
Adm’r, 163 S.B. 387, 158 Va. 58. 

70.5 Nev.—^Heinen v. Heinen, 186 P. 
2d 770, 64 Nev. 627, 65 Nev. 787. 

70.10 Ga.—Cohen v. Cohen, 74 S.E. 

2d 95, 209 Ga. 459. 

Minn.—Cahaley v. Cahaley, 12 N.W. 

2d 182, 216 Minn. 175, 157 A.L,R. 1. 
Ohio.—^Maimone v. Maimone, App., 90 
N.B.2d 383. 

Pa.—^Daugherty v. Daugherty, Com. 
PI., 67 Dauph.Co. 32. 

70.15 Ga.—Cohen v. Cohen, 74 S.E,2d 
95, 209 Ga. 459. 

Pa.—^Krammas v. Krammas, Com.Pl., 
8 Sch.Reg. 171. 

Tex.—Christoph v. Sims, Clv,App., 
234 S.W.2d 901, error refused no 
reversible error—Cohen v. Cohen, 
Civ.App., 194 S.W.2d 273. 

Setting down plea for axgtunent as 
bar to hearing 

Where wife brought suit for di¬ 
vorce and husband filed plea in bar 
that she had previously obtained di¬ 
vorce in another Jurisdiction, and 
plaintiff did not elect to dispute truth 
in fact of plea by taking issue there¬ 
on, but set plea down for argument 
as to its sufficiency, plaintiff thus 
made an issue of law, and thereafter 
she could not avail herself of claim 
that divorce had been produced by 
fraud. 
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Tenn.—^Moore v. Moore, 273 S.W.2d 
148, 197 Tenn. 360. 

71. Wis.—^\’'oss V. Voss, 147 N.W. 
634, 157 Wis. 430. 

19 C.J. p 149 note 37. 

72. Mich.—^Peters v. Peters, 193 N. 
W. 190, 222 Mich. 587. 

73. Kan.—Forster v. Forster, 80 P. 
2d 1057, 148 Kan. 202. 

Temporary alimony 
Where it appeared there was no 
contest as to separation between par¬ 
ties except as to amount of alimony, 
Question of temporary alimony be¬ 
came unimportant, and separation ac¬ 
tion was set down for immediate tri¬ 
al. 

N.T.—Carr v. Carr, 97 N.Y.S.2d 900, 
277 App.Div. 861, 863, reargument 
denied 99 N.T.S.2d 850, 277 App. 
Dlv. 865. 

73.5 Erroneous concept as to law 
Where wife sued for separation al¬ 
leging that prolonged failure to en¬ 
gage in sexual Intercourse was fault 
of husband, and husband offered no 
evidence on point and rested in be¬ 
lief that refusal to engage in sexual 
intercourse was not grround for sep¬ 
aration, and thereafter question of 
law was decided adversely to hus¬ 
band, he was not then entitled to 
introduce evidence in support of his 
defense. 

N.T.—Jacobsen v. Jacobsen, 130 N. 
Y.S.2d 762, 205 Misc. 584, 798. 

73.10 Ga.—Cohen v. Cohen, 27 S.E. 
2d 28, 196 Ga. 562. 

Evidence as to residence offered in 
rebuttal 

Permitting wife to introduce evi¬ 
dence in divorce suit concerning her 
residence as part of her rebuttal was 
not an abuse of discretion. 
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Ind.—Bowman v. Bowman, 77 X E 2d 
900, 118 Ind.App. 137. 

74. Me.—^Heaton v. Heaton. 14 A.2d 
708. 137 Me. 325. 

74.5 Pa.—^Draves v. Draves, 49 A.2d 
840, 160 Pa.Super. 35. 

74.10 Belationship subsequent to 
marriage 

In wife’s action for divorce on 
ground of extreme cruelty where it 
was alleged that husband’s improper 
conduct "With a person of other sex 
was the cause of alleged cruelty, 
court properly limited evidence as 
to alleged improper relationship to 
time following marriage, and prop¬ 
erly refused to permit evidence as to 
relationship prior to marriage. 

Cal.—Bruce v. Bruce, 200 P.2d 554, 
89 C.A2d 210. 

75. Mass.—^Drew v. Drew, 144 N.E. 
763, 250 Mass. 41. 

75.5 Ga.—Cohen v. Cohen, 27 S.E.2d 
28, 196 Ga. 562. 

Md.—O'Donnell v. O’Donnell, 99 A.2d 
741, 203 Md. 105. 

75.10 N.Y.—^Borchard v. Borchard, 
171 N.Y.S.2d 983, 5 A.D.2d 472, mo¬ 
tion denied 173 N.Y.S.2d 990, 5 A. 
D.2d 989. 

Wis.—Lerner v. Lerner, 31 N.W.2d 
208, 252 Wis. 87. 

75.15 Ga.—Cohen v. Cohen, 27 S.E. 
2d 28, 196 Ga. 562. 

Pa.—^Wieber v. Wieber, 106 A.2d 854, 
175 Pa.Super. 533. 

Tex.—Whitsett v. Whitsett, 201 S.W. 
2d 114, refused no reversible er¬ 
ror. 

75.20 Ga.—Cohen v. Cohen, 27 S.B. 
2d 28, 196 Ga. 562. 
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Defendant who appears but files no answer is prop¬ 
erly allowed to cross-examine plaintiff.*^® In the 
interests of the public, the judge may freely examine 
and cross-examine witnesses,and may inquire in¬ 
to the facts to determine if the complaining party 
should be denied a divorce because of his own mis- 

conduct'^7.5 

Physical examination, A physical examination 
may be required of a party prior to trial, as stated 
supra § 102, but where the demand for a physical 
examination of a party is first made during the 
progress of the trial, it is addressed to the sound 
discretion of the trial court, and a denial of such 
request is not prejudicial unless the ruling indicates 
an abuse of discretion on the part of the courtJ'^-^^^ 

Absence of party or counsel. The court should 
not hear divorce proceedings in the absence of a 
party not represented by counsel without an inves¬ 
tigation where the record indicates a misapprehen¬ 
sion of his rights by the absent party but trying 
the action in the absence of defendant and de¬ 
fendant’s counsel is not error where the court’s 
course resulted from unexcused neglect of defend¬ 


ant'^8.5 or from unexcused neglect of defendant’s 
counsel,^® or where defendant and his attorneys 
asked for a postponement and left knowing that 
plaintiff intended to insist on trial.^O Trying a 
case in the absence* of defendant is not erroneous 
where defendant contends that absence is due to 
illness, and this contention is not supported by evi- 
dence.80.6 Thus, the mere fact that defendant is 
not present when an action for divorce is tried does 
not constitute a deprivation of rights and property 
without due process of law.^O-io 

Party in contempt. When a petitioner is in con¬ 
tempt he cannot move his case without purging him- 
self.^i When a defendant is in contempt the peti¬ 
tioner can move the case against defendant if de¬ 
fendant is in court, or is properly represented by 
counsel,82 and, if he is not represented by counsel, 
the court can assign counsel in order that the matter 
may proceed and the case be determined.83 

Determination of issues; order of proof. The 
court properly and necessarily passes on issues 
raised,84 including the issue as to its own jurisdic- 
tion,85 which, according to one view, should be de- 


76. Mo.—^Martensen v. Martensen, 
App., 186 S.W. 581. 

77. Mo.—^Milster v. Milster, 209 S. 
W. 620, 200 Mo.App. 603. 

N.T.—Zikos V. Zikos, 128 N.T,S.2d 
627, 283 App.l>iy. 822. 

N.D.—Miller v. Miller, 55 N.W.2d 218, 
79 N.D. 161. 

Sold 3LOt to estalilisli prejudicial liias 
Minn.—^Taylor v. Taylor, 225 N.W. 
287, 177 Minn. 428. 
Cross-examinatiou *by court of 
defendant with reference to her ac- 
QLuaintance and relationship with 
corespondent and other witnesses, 
not directly touched on in her direct 
examination, was held not grround 
for reversal. 

D.C.—^Marshall v. Marshall, 3 F.2d 
344, 55 APP.D.C. 173, 40 A.L.H. 624. 
JSto unwarranted interference with 
counsel 

In divorce action tried to the court, 
questions asked by circuit judgre dur¬ 
ing trial for purpose of bringing out 
facts did not constitute an unwar¬ 
ranted interference with counsel in 
conduct of the trial. 

Mich.—Ethridge v. Ethridge, 34 N. 

W.2d 447, 322 Mich. 578. 

XTse of contraceptives 

In suit by wife for absolute di¬ 
vorce on ground of extreme cruelty, 
wherein husband died a cross peti¬ 
tion for separation from bed and 
board, on grrounds of alleged adultery 
and gross misbehavior, question ask¬ 
ed by court whether contraceptives 
were used was relevant to the gen¬ 
eral subject matter and was not prej¬ 
udicial as contended by wifa 


R.I.—Smith V. Smith, 118 A.2d 618. 

77.5 Ind.—Sostheim v. Sostheim, 32 
N.B.2d 699, 218 Ind. 352. 

77.10 Neb.—O’Donnell v. O’Donnell, 
7 N.W.2d 647, 142 Neb. 706. 

78. W.Va.—^McNinch v. McNinch, 
188 S.E. 231, 177 W.Va. 774. 
Motion to strike 

Where wife had earnestly contest¬ 
ed at all stages of proceeding right 
of husband to divorce and recent de¬ 
cree of circuit court had found hus¬ 
band not entitled to divorce, trial 
court had duti'’ to satisfy himself 
that wife had prior notice of hearing 
on husband's motion to strike her 
motion to dismiss complaint. 

Ill.—Winning v. Winning, 7 N.E.3d 
750, 366 Ill. 57. 

78.5 Wash.—Skaare v. Skaare, 324 
P,2d 815. 

79- Conn.—^Barton v. Barton, 196 A. 
141, 123 Conn. 487. 

80. Tex.—Busby v. Busby, Clv.App., 
64 S.W.2d 392. 

80.5 Mo.—^Royston v. Royston, App., 
230 S.W.2d 777. 

80.10 Ill.—^Dunivant v. Dunivant, 
125 N.E.2d 836, 5 IIl.App.2d 481. 

81. N.J.—Jansch v. Jansch, 121 A. 
522, 95 N.J.Eq. 143. 

82. N.J.—Jansch v. Jansch, supra. 

83. N.J.—^Jansch v. Jansch, supra. 

84. Ill.—^Dudley v. Dudley, 76 N.E. 
2d 807, 333 IlLApp. 154. 

Po.—^Bonomo v. Bonomo, 187 A, 222, 
123 Pa.Super. 451. 
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Validity of separation agreement 
Ariz.—^Roden v. Roden, 242 P. 337, 29 
Ariz. 398, rehearing denied 243 P. 
413, 29 Ariz. 549. 

Good faith of reconciliation offer 
Pa.—^Bsenwein v. Esenwoin, 15 A.2d 
735, 141 Pa.Supor. 601. 

Action for divorce a xnensa et thoro 
would be retained on calendar for 
determination of question of divorce 
where wife could not, because of sep¬ 
aration agreement, recover tempo¬ 
rary alimony sought. 

N.C.—^Brown v. Brown, 169 S.E. 818, 
205 N.C. 64. 

Existence of marital relation 
Where one, against whom another 
is seeking a divorce, a separation, or 
support money denies that he is the 
husband of the plaintiff, the court has 
implied power to determine the truth 
of the denial. 

Or.—Kelley v. Kelley, 191 P.2d 656, 
183 Or. 169. 

Paternity of child 
In suit for divorce on ground of 
wife’s adultery, it was proper to de¬ 
termine paternity of wife’s child 
where that question was put in is¬ 
sue by pleadings. 

Ind.—Pilgrim v. Pilgrim, 76 N.B.2d 
159, 118 Ind.App. 6. 

85- Idaho.—^Robinson v. Robinson, 
212 P.2d 1031, 70 Idaho 122. 
Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 363. 

Marital domicile 

Whore wife obtained separate 
maintenance decree in Now York 
and subsequently established resi- 
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termined before proceeding to a determination of 
other issues.S6 However, it has been held that the 
court is not required to determine the residence of 
the petitioner in a preliminary hearing before the 
trial upon the merits but the court has the option 
to direct that defendant offer proof on his defense 
of nonresidence of plaintiff.^s 

Ordinarily the trial court may direct the order of 
taking proof, the order of calling witnesses, 
as well as the order in which suits or issues are to 
be tried and in a case where adultery is al¬ 
leged as ground for divorce, and condonation is al¬ 
leged as a defense, the court may direct that the 
issue of condonation be tried first.^^ However, it 
is not improper to direct that the issue of condona¬ 
tion be tried at the same time as the issue raised 
by the complaint for divorcc.8^*-5 It may be im¬ 
proper for the trial court to require proof of the 
dissolution of a prior marriage before permitting 
plaintiff to prove the grounds alleged for di¬ 


vorce.89.10 Where an answer in a divorce case is 
in the form of a cross bill, so that the answer and 
the cross bill are one and the same instrument, the 
submission on the answer necessarily includes a 
submission on the cross bill.^® If a cross petition 
has been filed the court determines from all the evi¬ 
dence which, if either, of the parties is entitled to 
a divorce.®^ 

Matters considered. Matters not germane to the 
issues will not be considered.^^ determining con¬ 
tested issues the court may properly consider the 
testimony of both parties,92.6 and may take into 
consideration any valid agreements between the 
parties which may have been introduced into evi¬ 
dence, even though such agreements are not bind¬ 
ing on the court^^.io it is erroneous for the court 
to take into consideration matters from its own 
knowledge,®^*^® or facts not properly introduced in¬ 
to the case as evidence,92.20 and statements of wit¬ 
nesses amounting to conclusions will be disregard- 


dence in New Jersey, In subsequent 
divorce action in California by hus¬ 
band. California court had jurisdic¬ 
tion to ascertain whether after sepa¬ 
ration wife had committed a marital 
offlenso and whether circumstances 
were such that husbnnd could law¬ 
fully secure ind<*pendent domicile 
which would also bo the mnrltUl dom¬ 
icile, notwithstandiupr that marital 
domicile may have followed domicile 
of Innocent party in separation pro¬ 
ceedings. 

Cal.—Comfort v. Comfort, Cal., 112 
P.2d 259, 17 C.2d 73fi. 

86. Wash.—Shorrock v. Shorrock, 56 
P.2d C74, ISO Wash. G23. 

87. Del.—Conway v. Conway, 14C A. 
604, 4 W.W.Harr. 172. 

Postponement of question of resi¬ 
dence 

When defendant In divorce suit is 
brought into juri.sdIctlon from afar 
by summons brinKinj? witmisses for 
purpose of dcl’ondinty on merits, trial 
court may postpon<* its determination 
of question of plalntlfr’s residence 
for required statutory time until all 
evid(»nico is introduced, In which casi' 
witnesses* sworn testimony will be 
preserved and may be read intt) rec¬ 
ord on retrial, If judgment is re¬ 
versed as to trial court's lludlnj? of 
Insulllcient roHldeiico and witnesses 
depart btjforo retrial. 

Utah.—Weiss v. Wels.s, 179 P.2d 1005, 
111 Utah 353. 

88. N.Y.—Comfort v. Comfort, 236 
N.y.S. 544, 227 App.Div. 1. 

88.6 Ark.—Whatlc^y v. Whatley, 170 
S.W.2d 600. 205 Ark. 748. 

88.10 Blscretlonaxy power 

Trial court has broad discretion re- 
spectinsr order in which witnesses 
may be called, and may require de¬ 


fendants, if they intended to testify, 
to testify before other witnesses. 

D.C.—Coombs v. Coombs, 32 P.2d 421, 

59 App.D,C. 30. 

88.15 Gontluuauce of cross action to 
subsequent term 

Where wife, in cross action filed 
in husband’s suit for divorce for cru¬ 
elty, sought permanent and tempo¬ 
rary alimony and injunctive relief 
but did not pray for a divorce, court 
had jurisdiction to limit trial to hus¬ 
band's suit for divorce and to con¬ 
tinue wife’s cross action to a subse¬ 
quent term of court. 

Ga.—Camp v. Camp, 33 S.E.2d 445, 
199 Ga. 144. | 

BelUsal to try affirmative defense 
first held error 

In husband's action for divorce on 
ground of adultery where wife’s an¬ 
swer was an aftlrmalive defense that 
.she had obtained divorce from plain¬ 
tiff in Nevada, denial of her motion 
to try issue raised by atllrmative de¬ 
fense before trial of issue of adultery 
was abuse of discretion and errone- 

i)UH. 

K.y.—Porrer v. Ferrer, 58 N.Y.S.2d 
621, 260 App.Div. 1038. 

89. N.Y.—^Kulse v. llulse, 181 N.Y. 
S 83. 

Wi.s,—Shewalter v. Showalter, 33 N. 
W,2d 189, 253 Wis. 51. 

8941 Ind.—Baker v. Baker, 100 N.B. 
2d 000, 121 Ind,App. 664. 

89.10 Ohio.—^Treadway v. Treadway, 
125 N.K.2d 652, 97 Ohio App. 248. 
Provinfir grounds for divorce with¬ 
out proving valid marriage 
Where by statute husband might 
be entitled to a divorce because he 
had a wife living at the time he con¬ 
tracted second marriage, it would be 
improper on trial of suit for divorce 
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of second marriage to require that he 
establish validity of second marriage 
before introducing evidence on cruel¬ 
ty alleged as grounds for divorce. 
Ohio.—Treadway v. Treadway, su¬ 
pra. 

90. Ala.—Gibson v. Gibson, 83 So. 
478, 203 Ala. 468. 

91. Neb.—Tway v. Tway, 280 N.W. 
910, 135 Neb. 266—Felton v. Fel¬ 
ton, 268 N.W. 341, 131 Neb. 488. 

92. Subsequent marriage 

Since a suit for divorce is not a 
direct attack on a subsequent mar¬ 
riage of the husband, the court will 
not weigh equities to avoid any hard¬ 
ship which would be imposed upon 
the second wife and children born to 
the second union as a result of de¬ 
claring that the first marriage con¬ 
tinued up until the time of the suit. 
N.M.—Tallent v. Tallent, 01 P.2d 604, 
43 N.M. 261. 

92.5 Court lacking jurisdiction over 
plaintiff’s case 

Where court had no jurisdiction 
over plaintiff’s petition for divorce, 
but had jurisdiction over defendant's 
cross petition, court, for purpose of 
determining question of whether wife 
had had good cause for absenting 
herself for more than one year with¬ 
out husband’s consent and with in¬ 
tention not to resume cohabitation, 
would consider wife's testimony as 
well as that of husband. 

Mo.—^Phelps v. Phelps, 246 S.W.2d 
838, 241 Mo.App. 1202. 

92.10 Ind.—Gray v. Miller, 106 N.B. 
2d 709, 122 Ind.App. 531. 

92.15 Ohio.—Opperman v. Opper- 
man, 65 N.E.2d 666, 77 Ohio App. 
69. 

92.20 Ill.—Blair v. Blair, 93 N;B.2d 
95, 341 IlLApp. 93. 
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ed.^3 When issues are tried separately, and evi¬ 
dence is offered and admitted as to one issue, and 
not offered or admitted as to the other issue, it can¬ 
not be considered on any issue other than the one 
on which it is offered and admitted.^ 5 

Taking case under advisement After hearing 
the evidence and before decision, the court has au¬ 
thority to continue the libel for consideration and 
determination,^^ and it is not error to decide the 
question of alimony offhand although the matter 
of the divorce itself is taken under advisement.^^ 

Reopening case. It is within the discretion of the 
trial court to reopen the case for the purpose of re¬ 
ceiving additional evidence after both parties have 
closed,^® and the denial of a motion to reopen for 
this purpose is not erroneous if it does not consti¬ 
tute an abuse of discretion;9but a refusal to re¬ 
open a case may constitute an abuse of discre¬ 
tion,® as where the overriding interest of the 
state in divorce matters requires that additional tes¬ 
timony, where it is important in determining the 
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truth of contested issues, be received.® 

Acts during pendency of cause. In disposing of 
an action for divorce the court is not confined to 
the facts as they exist at the time of the commence¬ 
ment of the action,® ®*20 and the determination 
whether there is a cause for divorce is to be made 
as of the time of tlie trial ;®7 accordingly the court 
may take cognizance of acts of either or both par¬ 
ties while the action is pending.®® 

Refusing decree during pendency of rides. A de¬ 
cree will be refused while rules for bill of particu¬ 
lars and jury trial are pending.®® 

§ 149. Necessity of Taking Proofs 

A divorce will be granted only if the petitioning party 
establishes all essential facts by evidence which is legally 
sufficient, and it is immaterial that the adverse party is 
in default or admits the existence of the essential facts. 

Regardless of the position taken by the parties 
on the issue, public policy requires that a divorce 
be granted only on competent proof of valid and 


Tex.—Whitsett v. Whitsett, Civ.App., 
291 S.W.2d 114, refused no reversi¬ 
ble error. 

Evidence admitted subject to motion 
to strike 

Where court, in action for divorce, 
received testimony subject to motion 
to strike if not connected, and sub¬ 
sequently testimony was stricken on 
defendant's motion, admission of tes¬ 
timony was not improper. 

Cal.—Gillespie v. Gillespie, 262 P.2d 
607, 121 aA.2d 695. 

Matters brought to attention of 
court in chambers 
Trial court in divorce suit may not 
consider statements of counsel made 
in chambers, affidavits and motions 
of parties, and proposed exhibits not 
offered in evidence, in granting a di¬ 
vorce. 

Wis.—Shewalter v. Shewalter, 33 N. 
W.2d 189, 253 Wis. 61. 

93. Ala.—Scott v. Scott, 112 So. 218, 
215 Ala. 684. 

93.5 Wis.—Shewalter v. Shewalter, 
33 N.W,2d 189, 253 Wis. 51. 

94. Mass.—^Malcolm v. Malcolm, 163 
N.E. 461, 257 Mass. 225. 

95. Kan.—Kelly v. Kelly, 181 P. 561, 
105 Kan. 72. 

96. Conn.—Morse v. Morse, 20 A.2d 
730, 128 Conn. 138. 

Iowa.—^Meyer v. Meyer, 174 N.W. 366, 
187 Iowa 617. 

Mich.—Craft v. Craft, 4 N.W.2d 709, 
302 Mich. 414—^Westgate v. West- 
gate, 288 N.W. 860, 291 Mich. 18. 
Wash.—^Lindblom v. Lindblom, 166 
P.2d 790, 22 Wash.2d 291. 

Power to vacate decree 
Under statutory authorization tri¬ 


al court may vacate and set aside 
decree of divorce, and reopen the 
case for further proceedings and the 
introduction of additional evidence. 
Cal.—^Roraback v. Roraback, 101 P. 
2d 772, 38 C.A.2d 592. 

Granting limited new trial 

(1) An order, granting a new trial 
'‘to the following extent only”, set¬ 
ting aside findings of fact in divorce 
proceeding, and reopening case for 
taking of further testimony for both 
sides, did not grant a “new trial”, 
but came within the provisions of 
statute authorizing opening of case 
for further proceeding and introduc¬ 
tion of additional evidence with same 
effect as if the case had been re¬ 
opened after submission and before 
findings had been filed. 

Cal.—^Roraback v. Roraback, supra. 

(2) Granting new trial of less than 
all of several issues generally see 
infra § 158. 

96.5 U.S,—^Paddock v. Paddock, C. 

A.Alaska, 240 F.2d 926. 

Cal.—^Pamey v. Parney, 131 P.2d 662, 
56 C.A.2d 703. 

Mich.—Rogers v. Rogers, 55 N.W.2d 
799, 336 Mich. 207. 

Minn.—^Locksted v. Locksted, 295 N. 

W. 402. 208 Minn. 551. 

Miss.—^Fleming v. Fleming, 56 So.2d 
35, 213 Miss. 74. 

Neb.—Grosse v. Grosse, 87 N.W.2d 
900, 166 Neb. 55. 

N.J.—Geismar v. Geismar, 4 A.2d 279, 
125 N.J.Bq, 44. 

Va.—^Pulton V. Fulton, 68 S.E.2d 485, 
198 Va. 255. 

Wash.—Markoff v. Markoff, 180 P.2d 
666, 27 Wash.2d 826—Field v. Field, 
300 P. 532, 163 Wash. 116. 
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Denial of motion to reopen and add 
other ground 

Where at conclusion of taking of 
evidence wife moved to reopen case 
and amend cross complaint adding 
adultery as additional grounds for 
divorce, it was not abuse of discre¬ 
tion to deny such motion, and wife's 
contention that had divorce been 
granted on adultery charge rather 
than on ground of cruelty she would 
have received larger share of prop¬ 
erty was not a valid contention. 
Cal.—Berry v. Berry, 256 P,2d 646, 
117 C.A.2d 624. 

96.10 D.G.—Cole V. Cole, 263 F. 633, 
49 App.D.C. 237. 

Ind.—Nelson v. Nelson, 121 N.E.2d 
883, 233 Ind. 603. 

96.15 Ind.—Nelson v. Nelson, supra. 
96.20 Wis.—Jermain v. Jermaln, 11 
N.w.2d 163, 243 Wis. 608 —White 

V. White, 168 N.W. 704, 167 Wis. 
615. 

Acts subsequent to separation 
In determining whether complain¬ 
ing party has undergone grievous 
mental suffering constituting extreme 
cruelty authorizing a divorce, the 
trial court may consider acts com¬ 
mitted subsequent to the separation 
of the parties. 

Cal.—Ungemach v. Ungemach, 142 
P.2d 99, 61 C.A.2d 29. 

97. Conn.—Stcinmann v. Steinmann, 
186 A. 601, 121 Conn. 498—Allen v. 
Allen, 46 A. 242, 73 Conn. 54, 49 
LI.R.A. 142, 84 Am.S.R. 135. 

98. Wis.—^Jermain v. Jermain, 11 N. 

W. 2d 163, 243 Wis. 608—White v. 
White, 168 N.W. 704, 167 Wis. 616. 

99. Pa.—Wallian v. Wallian, 90 Pa. 
Super. 438. 
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subsisting grounds,and it is generally recog¬ 
nized that a court may not grant a divorce with¬ 
out hearing testimony and neither an express 
admission of matrimonial misconduct in defendant’s 
answer nor an implied admission by a failure to 
deny it is sufficient to authorize a decree of divorce 
without proper proof of the fact;^ nor can a de¬ 
fendant be granted a divorce on the uncontroverted 
allegations of his cross bill,^ 

Whether statutory requirements as to residence 
exist is a question of fact to be established in a di¬ 
vorce proceeding just as any other question of 
fact,and where the jurisdiction of the court is 
challenged on the allegation that plaintiff is not a 
resident, the question should not be determined on 
affidavits, but should be reserved for the triaL^.iO 
However, it has been held that the sufficiency of 


plaintiff’s residence may be admitted by defendant’s 
answer,^ although the court is not concluded by 
such admission from examining plaintiff as to his 
residence.5 By the weight of authority proof of 
marriage is not required where it is either express¬ 
ly or impliedly admitted,® although an admission in 
an answer not required to be made under oath has 
been held insufficient to dispense with proof of mar- 
riageJ 

On default or bill confessed. In undefended pro¬ 
ceedings it is the duty of the judge to see that every 
rule of practice and trial is strictly complied with.® 
A divorce will not be granted on default or on a 
bill taken for confessed, unless complainant’s charg¬ 
es of misconduct are sustained by sufficient proof.® 
The court will usually require proof of jurisdiction¬ 
al facts,^® and, as shown supra § 96, of service of 


99.50 Tex.—Cohen v. Cohen, Civ. 

App., 194 S.W.2d 273. 

Wash.— Robinson v. Robinson, 159 P. 
2d 903. 23 AVash.2d 93. 

Xniaiaterial whether answer filed 

Whether or not an answer is filed 
to a petition for divorce and alimony, 
or for alimony alone, cause is an “ad¬ 
versary cause," and must be submit¬ 
ted and determined on its merits. 
Ohio.—Gasior v. Gasior, 35 N.R.2d 
1021, 67 Ohio App. 84, 

Tucker v. Tucker, 13 Ohio Supp. 
19, affirmed 56 N.lS,2d 200, 73 Ohio 
App. 309, reversed on other 
grounds 56 N,B.2d 202, 143 Ohio St. 
658. 

1 . Conn.—Casalo v, Casale, 86 A.2d 
568, 138 Conn. 490. 

D.C.—Rea v. Rea, D.C„ 124 P.Supp. 
922. 

Or.—Miller v. Miller, 131 P. 308, 133 
P. 86, 65 Or. 561. 

Testimony on issue not heard 

Where wife filed divorce complaint 
and, before service of summons and 
without notice to husband, a hearing 
was held in which wife testified and 
thereafter an order for service of 
summons by publication was obtained 
and default of husband was entered 
upon his failure to answer and di¬ 
vorce was granted on basis of testi¬ 
mony which ixad boon given by wife 
previously, court had no legal evi¬ 
dence before it on which to grant di¬ 
vorce and exceeded its jurisdiction 
when it attempted to grant a divorce 
without first having taken legal evi¬ 
dence. 

Utah.—Treutle v. District Court of 
Salt Lake County, 320 P.2d 666, 7 
Utah 2d 155. 

Summary judgment improper 
In an action for separation and for 
custody of children, denial of sum¬ 
mary judgment was proper. 


N.Y.—Armour v. Armour, 89 N.T.S. 
2d 577, 276 App.Div. 941. 

2. N.Y.—Conklin v. Conklin, 186 N. 
Y.S. 191, modified on other 
grounds 188 N.Y.S. 141, 196 App. 
Div. 607. 

Pa.—Hepworth v. Hep worth, 195 A. 
924, 129 Pa.Super. 360. 

Frantz v. Frantz, 6 Sch.Reg. 184. 
19 C.J. p 149 note 38. 

Sufficiency of admission or confes¬ 
sion as evidence to establish 
ground for divorce see supra § 137. 

3. Ala.—^Dancy v, Dancy, 43 So.2d 
893, 263 Ala. 207. 

Cal.—Nelson v. Nelson, 123 P. 1099, 
18 C,A. 602. 

Mo.—Nlchol.s V. Nichols, 39 Mo.App. 
291. 

3.5 Tex.—Snodgrass v. Snodgrass, 
Civ.App., 260 S.W.2d 624. 

3.10 N.Y.—Taubenfeld v. Tauben- 
fuld, 93 N.Y.S.2d 757, 276 App.Div. 
873, reargument and appeal denied 
94 N.y.S.2d 827, 276 App.Div. 918. 
Preliminary determiuatiou ou affida¬ 
vit 

On order to show cause why wife 
should not be granted alimony pen¬ 
dente llte, her solicitor allowed coun- 
.sol foes, and husband restrained from 
proceeding with divorce action In an¬ 
other state, it was proper under 
chancery rule to consider such inter¬ 
locutory matters on affidavits, but 
the question of husband's residence in 
the state as essential to jurisdiction 
to grant divorce could not bo finally 
determined on proof ex parte. 

N.J.—Glacken v. Glacken, 28 A.2d 
213, 132 N.J.Bq. 304. 

4- Ill.—I-yons V, Lyons, 111 N.E. 
977, 272 Ill. 329. 

5. N.D.—Smith V. Smith, 86 N.W. 
721, 10 N.D. 219. 

Proof as to residence see supra § 
138. 


e. Cal.—Pox V. Pox, 25 C. 687. 

Ill.—^Harman v. Harman, 16 Ill. 85. 

19 C.J. p 149 note 42. 

Proof of marriage by repute see su¬ 
pra § 138. 

7 . N.J.—Schmidt v. Schmidt, 29 N.J. 
Eq. 406. 

8. Ill.—Hall V. Hall, 201 IlLApp. 
589. 

19 C.J. p 149 note 44. 

Statutory traverse in divorce suits 
merely bars a Judgment for plaintiff 
until he has proved his case and does 
not carry with it the expectancy that 
defendant will have any evidence to 
offer or give defendant a right to do 
so. 

Ky.—Dyer v. Dyer, 189 S.W.2d 842, 
300 Ky. 559. 

9. Ala.—Linn v. Linn, 8 So.2d 187, 
242 Ala. 688. 

D.C.—Stone v. Stone, 136 P.2d 761, 
78 U.S.APP.D.C. 5. 

Fla.—^Minick v. Minlck, 149 So. 483, 
111 Fla. 469. 

Ga.—^Lovelace v. Lovelace, 177 S.E. 
685, 179 Ga. 822. 

Iowa.—^Hopping v. Hopping, 10 N.W. 

2d 87, 233 Iowa 993, 152 A.L.R. 436. 
Pa.—Bonomo v. Bonomo, 187 A. 222, 
123 Pa.Super. 451. 

Stevenson v. Stevenson, 64 
Montg.Co. 38—Di Cello v. D1 Cello, 
Com.Pl., 45 Sch.L.R. 103. 

Tex.—Christoph v. Sims, Civ.App., 
234 S.W.2d 901, refused no reversi¬ 
ble error—Garcia v. Garcia, Civ. 
App., 186 S.W.2d 227. 

Wash.—Corpus Juris cited in Davis 
V. Davis, 101 P.2d 313, 314, 3 Wash. 
2d 448. 

19 C.J. p 149 note 45. 

Default admits nothing against state 
Mo.—^Hartle v. Hartle, App., 184 S.W. 
2d 786—Grenzebach v. Grenzebach, 
94 S.W, 667, 118 Mo.App. 280. 

10. Me.—Williams v. Williams. 3 Me. 
135. 

19 C.J. p 149 note 47. 
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process on defendant. Where a defendant has been 
personally served and appears by counsel, the case 
should not be proceeded with ex parte without giv¬ 
ing personal notice to defendant of the taking of 
testimony.^! 

On failure to prosecute recriminatory charges. It 
has been held that the failure of a defendant who 
has interposed a countercharge of adultery by way 
of recrimination to appear and prosecute the charge 
does not entitle plaintiff to a divorce without deny¬ 
ing the misconduct. 

§ 150. Trial by Court 

a. In general 


27A C.J.S. 

b. Findings of fact and conclusions of 
law 

a In General 

In a suit for divorce tried by the court without a 
Jury, the judge determines the weight and sufficiency of 
evidence, the credibiiity of witnesses, and all questions 
of law and fact. 

Where a suit for divorce is tried without a jury, 
in accordance with the general rule stated in Juries 
§ 16 d, it is the province of the court to pass on the 
weight and sufficiency of evidencei^ as well as the 
competency!®*® and credibility!®*!® of witnesses. 
Where the testimony is conflicting the trial court 


11. Pa.—Leith v. Leith. 19 Pa.Co. 

666 . 

12. Pa.—^Akers v. Akers, 8 Pa.Dist. 
419, 22 Pa.Co. 550. 

13. Ark.—^Whaley v. Whaley, 276 S. 
W.2d 634, 224 Ark. 632. 

Cal.—^Barker v. Barker, 293 P.2d 85, 
139 C,A.2d 206—Price v. Price, 249 
P.2d 841, 114 C.A.2d 176—Scheibe 

V. Scheibe, 134 P.2d 835, 57 C.A.2d 
336, followed in 134 P.2d 841, 67 
C.A.2d 1019—Shapiro v. Shapiro, 14 
P.2d 1058, 127 C,A. 20—Thoele v. 
Thoele, 282 P. 1001, 102 C.A. 387. 

Conn.—Casale v. Casale, 86 A.2d 568, 
138 Conn. 490. 

Fla.—^Doepke v. Doepke, App., 102 
So.2d 664. 

Ill.—Dabbs V. Dabbs, 118 N.E,2d 39, 
2 lll.App.2d 43. 

Ind.—Shula v. Shula, 132 N.B.2d 612, 
235 Ind. 210. 

Van Antwerp v. Van Antwerp, 
122 N.E.2d 137, 125 Ind.App. 65— 
Adams v. Adams, 69 N.E.2d 632, 
117 Ind.App. 336—^McDaniels v. Mc¬ 
Daniels, 62 N.E.2d 876, 116 Ind.App. 
322. 

Kan.—^Lamer v. Lamer, 228 P.2d 718, 
170 Kan. 579—^Davis v. Davis, 178 
P.2d 1016, 162 Kan. 701—Irwin v. 
Irwin, 174 P.2d 1021, 162 Kan, 185 
—^Hoffman v. HofCman, 136 P.2d 
887, 156 Kan. 647. 

Mass.—Hamilton v. Hamilton, 90 N.E. 

2d 322, 325 Mass. 278. 

Minn.—^Albertson v. Albertson, 67 N. 

W. 2d 463, 243 Minn. 212. 

Mont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.H. 
1211 . 

Ohio.—Cullers v. Cullers, App., 134 N. 
E.2d 869—Slusser v. Slusser, App., 
121 N.E.2d 317—Williams v. Wil¬ 
liams, App., 70 N.E.2d 477. 

Tex.—^Turner v. Turner, Civ.App., 289 
S.W.2d 836—Grisham v. Grisham, 
CivA.pp., 256 S.W.2d 891—Snod¬ 
grass V. Snodgrass, Civ.App., 250 
S.W.2d 624—Coody v. Coody, Civ. 
App., 240 S.W.2d 377—Finn v. Finn, 
Civ.App.. 196 S.W.2d 679—Brown v. 
Brown, Civ.App., 190 S.W.2d 730— 


Mitchell V. Mitchell, Civ.App., 168 
S.W.2d 702. 

Vt.—Raymond v. Raymond, 132 A.2d 
427, 120 Vt. 87—Castle v. Castle, 
100 A.2d 674, 118 Vt 112. 

W.Va.—^Hurley v. Hurley, 34 S.E.2d 
465, 127 W.Va. 744. 

Wis.-^hapman v. Chapman, 89 N.W. 
2d 207, 3 Wis.2d 559—Subrt v. 
Subrt, 83 N.W.2d 122, 275 Wis. 628 
—Gordon v. Gordon, 71 N.W.2d 386, 
270 Wis. 332. 

EvldeiLce as nature of case permits 
In action for divorce, court must 
take such evidence as nature of case 
permits, circumstantial, direct, or 
positive, and bring to bear on it ex¬ 
periences and observations of life, 
and thus weighing it with prudence 
and care give effect to its just pre¬ 
ponderance. 

La.—^Harris v. Harris, 81 So.2d 705, 
228 La. 19—Guidry v. Allemand, 43 
So.2d 611, 216 La. 288—Coston v. 
Coston, 200 So. 474, 196 La. 1095— 
Mender v. Branch, 76 So. 1000, 141 
La. 940—McCartan v. Filkins, 64 
So. 717, 134 La. 796. 

Question of fact 

In divorce action sufficiency of ev¬ 
idence of venereal disease, whether 
offered to raise a presumption of 
adultery or to show communication 
of disease to other spouse, is a ques¬ 
tion of fact which can be determined 
only from the circumstances. 

Md.—^Kline v. Kline, 16 A.2d 924, 179 
Md, 10. 

13.5 Competency of wife to testify 
in husband’s suit 

Ark.—Whaley v, Whaley, 275 S.W.2d 
634, 224 Ark. 632. 

13.10 Cal.—^Barker v. Barker, 293 P. 
2d 85, 139 C.A.2d 206—Currin v. 
Currin, 271 P.2d 61, 125 C.A.2d 644 
—Ganann v. Ganann, 240 P.2d 722, 
109 C.A.2d 346—LeFiell v. LeFiell, 
239 P.2d 61, 108 C.A.2d 321. 
Conn.—Casale v. Casale, 86 A.2d 668, 
138 Conn. 490—Mercer v. Mercer, 
39 A.2d 879, 131 Conn. 362. 

Fla.-Doepke v. Doepke, App., 102 So. 
2d 664. 


Idaho.—^Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 276. 

Ill.—King V. King, 121 N.E.2d 347, 3 
Ill.App.2d 255—Dabbs v. Dabbs, 
118 N.E.2d 39, 2 Ill.App.2d 43— 
Louks V. Louks, 102 N.E.2d 364, 345 
Ill. App. 185. 

Ind.—Mitchell v. Mitchell, 133 K.E.2d 
79, 126 Ind.App. 377—^Van Antwerp 

V. Van Antwerp, 122 N.E.2d 137, 
125 Ind.App. 65—^Adams v. Adams, 
69 N.B.2d 632, 117 Ind.Anp. 335— 
McDaniels v. McDaniels, 62 N.E.2d 
876, 116 Ind.App. 322. 

Kan.—^Lamer v. Lamer, 228 P.2d 718, 
170 Kan. 679—Irwin v. Irwin, 174 
P.2d 1021, 162 Kan. 185. 

Mass.—^Hamilton v. Hamilton, 90 N. 

E.2d 322, 325 Mass. 278. 

Minn.—Locksted v. Locksted, 295 N. 

W. 402, 208 Minn. 551. 

Mont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211 . 

N.H.—Ballou V. Ballou, 68 A.2d 311, 
95 N.H. 105. 

N.J.—Sabia v. Sabia, 84 A.2d 669, 16 
N.J.Super. 273. 

N.T.—Friedman v. Friedman, 114 N. 
Y.S.2d 874. 

Ohio.—Cullers v. Cullers, App., 134 N. 
B,2d 869—Slusser v. Slusser, App., 
121 N.E.2d 317—Williams v. Wil¬ 
liams, App., 70 N.B.2d 477. 

Tex.—Turner v. Turner, Civ.App., 289 
S.W.2d 836—Snodgrass v. Snod¬ 
grass, Civ.App., 260 S.W.2d 624— 
Coody V. Coody, Civ.App., 240 S.W. 
2d 377—^Finn v. Finn, Civ.App., 196 
S.W.2d 679—Brown v. Brown, Civ. 
App., 190 S.W.2d 730—Mitchell v. 
Mitchell, Civ.App., 168 S.W.2d 702. 
Vt.—Castle V. Castle, 100 A.2d 674, 
118 Vt. 112. 

W.Va.—Hurley v. Hurley, 34 S.E.2d 
466, 127 W.Va. 744. 

Wis.—Chapman v. Chapman, 89 N.W. 
2d 207, 3 Wis.2d 669—Subrt v. 
Subrt, 83 N.W.2d 122, 275 Wis. 628 
—Gordon v. Gordon, 71 N.W.2d 386, 
270 Wis. 332—Shewalter v. Shewal- 
ter, 49 N.W.2d 727, 259 Wis. 636. 

Appearance and conduct 
In husband’s divorce action on 
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is at liberty to believe or disbelieve the testimony 
of any witness,and it may accept one part of 
a witness’ testimony and reject other parts.i3.20 

It is for the court, hearing a suit for divorce 
without a jury, to determine questions of fact^^ as 
well as questions of law.^^ The court may draw 


DIVORCE § 150 

all reasonable inferences from the established 
facts.15-2 

In divorce actions tried to the court without a 
jury, jurisdiction is a question of fact for the trial 
judge,i5*^ as is the question of domicile or residence 
of the complaining party.^®*® The existence of 


ground of cruel and inhuman treat¬ 
ment, wherein wife filed a cross pe¬ 
tition seeking a divorce on same 
ground, trial court properly consid¬ 
ered husband's appearance and con¬ 
duct in determining credibility which 
should be given to his testimony. 

—^Dillavou V. Dillavou, 17 N.W. 

2d 393, 235 Iowa 634. 

13.15 Cal.—^Ivaras v. Karas, 236 P.2d 
416, 107 C.A.2d 135. 

Ill.—Hutchinson v. Hutchinson, 76 
N.E.2d 804, 333 Ill.App. 156. 

Ind.—McDaniels v. McDaniels, 62 N. 

E.2d 876, 116 Ind.App. 322. ] 

Mass.—Halo v. Hale, 102 N,E.2d 438, 
328 Mass. 652—-Klar v. Klar, 70 N. 
E.2d 6, 322 Mass. 59. 
jilich.—Clayton v. Clayton, 20 N.W.2d 
747, 312 Mich. 617. 

13.20 N.H.—Szulc V. Szulc, 72 A.2d 
500, 96 N.H. 190. 

14. Cal.—LePinll v. LeFioll, 239 P.2d 
61, 108 C.A.2d 321, 

Conn.—Morse v. Morse, 20 A.2d 730, 
128 Conn. 138. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.B.2d 575. 

Tex.—Hodges v. Hodges, Civ.App., 
207 S.W.2d 943, 

Wyo.— Dawrion v. Dawson, 177 P,2d 
200, 02 Wyo. 610. 

Frooeeding to vacate divorce decree 

In proceeding to vacate divorce de¬ 
cree on ground of fraud, what justice 
requires is fact <iue.stion to bo deter¬ 
mined by trial court in exercise of 
reasonable discretion. 

N.H.—Dussey v. Hussey, 64 A.2d 4, 
95 N.H. 349, 12 A.L.,K.2d 161. 

Questions for court 

(1) AVhetlKT wife submitted to 
abortion at Insistence of husband 
and under circumstances arranged by 
him, or whether it was without his 
knowledge and consent. 

Wls.—Chapman v. Chapman, 89 N.W. 
2d 207, 3 Wi3.2d 059. 

(2) Existence of intention of wife, 
wh(*n she entered into marriage, not 
to have children or to consummate 
marriage. 

Conn.—McCurry v, McCurry, 10 A.2d 
365, 126 Conn. 176. 

(3) Status of separation agreement 
and of abandonment. 

N.y.—Krieman v. Frleman, 13 N.Y.S. 
2d 699, 267 App.Div. 989. 

(4) Violations of marriage cove¬ 
nant on part of each spouse. 

It.I.—Cornell V. Cornell, 166 A. 816, 63 
R.I. 352. 


(6) Whether petitioner for divorce 
had recovered her sanity. 

Ohio.—Bishop v. Bishop, 179 N.B. 142, 

40 Ohio App. 493. 

(6) Whether conversations which 
wife stated she had with husband 
did occur, and whether they consti¬ 
tuted substantial efforts on her part, 
were made in good faith to effect a 
reconciliation. 

D.C.—Parish v. Parish, 185 P.2d 425, 

87 TJ.S.APP.D.C. 329. 

(7) Whether shooting of husband! 
by wife was intentional with respect 
to issue of cruelty. 

Mass.—Linnell v. Linnell, 143 N.B. 
813, 249 Mass. 51. 

<8) Whether parties ever engaged 
in sexual intercourse. 

Mo.—McManama v. McManama, App., 
216 S.W.2d 97. 

Meaning of statements contained in 
printed form 

Where a party to a divorce pro¬ 
ceeding obtained final judgment by 
executing printed form entitled “Af- 
lidavlt for Pinal Judgment of Di¬ 
vorce,” it was question of fact for 
trial court as to what party execut¬ 
ing aflldavit in its printed form un¬ 
derstood was meaning of statements 
contained in printed form. 

Cal.—Garibaldi v. Garibaldi, 314 P.2d 
89, 163 C.A.2d 170. 

Further hearing after amendment 
Where libel for divorce was amend¬ 
ed after trial by adding allegation 
of conduct such as seriously to injure 
health, and thereafter divorce was 
granted on such ground without fur¬ 
ther hearing, question as to whether 
defendant was entitled to further 
h(*uring after amendment was one of 
fact for trial judge. 

N.H,—Coirin V. Coflln, 124 A. 461, 61 
N.H. 284. 

15. Questions for court 

(1) Whether acts of offending! 
spou.s«j <!onHUtute such indignities as 
to render condition of other spouse 
intolerable. 

Ark.— Walldren v. Walldren, 63 S.W. 
2d 846, 187 Ark. 1077. 

(2) Whether habitual intemper¬ 
ance or ill treatment is of such na¬ 
ture as to render living together of 
parties insupportable. 

La.—Broderick v. Broderick, 186 So. 
5, 191 La. 492, 120 A.L,R. 1173. 

<3) Whether words and acts proved 
constitute personal indignities. 

567 , 


Pa.—Wentsler v. Wentsler, 8 Pa.Dist. 

& Co. 350. 

15.2 Kan.—^Tuley v. Tuley, 211 P.2d 
95. 168 Kan. 106. 

Ohio.—Slusser v. Slusser, App., 121 
N.B.2d 317. 

Tex.—^Walsh v. Walsh, Civ.App., 255 
S.W.2d 240. 

inferences as to human feelings and 
motives 

N.H.—Ballou V. Ballou, 58 A.2d 311, 

95 N.H. 105. 

Conclusions regarded as deductions 
In divorce action conclusions will 
be regarded as deductions from facts 
found, and if there are facts stated 
in finding which support conclusion, 
judgment should not be disturbed. 
Conn.—^Bielan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.L.H.2d 1019. 

15.4 R.I.—^Bridges v. Bridges, 125 A. 
281, 46 R.I. 191—Paine v. Paine, 
113 A. 658, 43 R.I. 478. 

15.6 Ark.—Chiotte v. Chiotte, 279 S. 
W.2d 296, 225 Ark. 101—Smith v. 
Smith, 246 S.W.2d 207, 219 Ark. 
876. 

Conn.—^Allan v. Allan, 42 A. 2d 347, 
132 Conn. 1, 169 A.L.R. 493. 

Ill.—Way V. Way, 64 III. 406. 

Steffens v. Steffens, 88 N.E.2d 
502, 338 IlLApp. 599, affirmed 96 
N.E.2d 458, 408 III. 150—Cohn v. 
Cohn, 63 N.B.2d 618, 327 Ill.App. 
22 . 

Me.—Stewart v. Stewart, 59 A.2d 706, 
143 Me. 406. 

Mo.—May v. May, App., 294 S.W.2d 
637. 

Nev,—^Drespel v. Drespel, 45 P.2d 
792, 66 Nev. 368, modified on oth¬ 
er grounds 54 P.2d 226, 56 Nev. 
368—Walker v. Walker, 198 P. 433. 
45 Nev. 105. 

Ohio.—Bishop v. Bishop, 179 N.E. 142, 
40 Ohio App. 493. 

Okl.—Chappell v. Chappell, 298 P.2d 
768—Greer v. Greer, 148 P.2d 156, 
194 Okl. 181. 

Tox.—Gallagher v. Die, Civ.App., 260 
S.W.2d 128—McClanahan v. Mc- 
Clanahan, Civ.App., 197 S.W.2d 681 
—^Nolen v. Nolen, Civ.App., 106 S.W. 
2d 629—^Pippin v. Pippin, Civ.App., 
193 S.W.2d 236—Pettaway v. Pet- 
taway, Civ.App., 177 S.W.2d 285. 
Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

Xiength SAd duration of domicile 
N.D.—Schillerstrom v, Schillerstrom, 
32 N.W.2d 106, 75 N.D. 667, 2 A.L. 
R.2d 271, 



27A C.J.S. 


§ 150 DIVORCE 


cause for divorce is a question of fact,i5-S but what 
constitutes sufficient cause for divorce has been held 
to be a question of Iaw.l5.i0 Jt is a question of fact 
for the court whether there has been cruelty,15.12 
extreme cruelty,15-14 or inhuman treatment,15-15 as 
those terms are used in the statutes; and it is a 
question of fact whether one spouse has inflicted 
grievous bodily injury or grievous mental suffer¬ 
ing on the other spouse.i5-i8 Whether the party 
charged has been guilty of adultery is a question 
of fact for the trial judge.i5-20 it is also a ques¬ 
tion of fact for the trial judge whether further liv¬ 
ing together of the parties is insupportable,15-22 
whether the requisite impairment of health has re¬ 
sulted from alleged acts of cruelty,i5-24 whetlier 
there was a mutual intent to effect a reconcilia- 
tion,i5-26 and whether offers to resume matrimoni¬ 
al relations were made in good faith.i5-28 The date 
of separation of the parties is also a question of fact 
for the trial judge.l5-20 

In a case tried to the court without a jury it is a 
question of fact for the trial judge whether the 
party seeking divorce is free from fault,15-32 and 


whether the conduct of plaintiff amounted to a jus¬ 
tification for acts of cruelty by defendant.i5-34 
Thus, where it* is established that the complaining 
spouse has used physical violence against the other 
spouse, the question as to whether such violence 
will bar the complaining spouse from securing a 
divorce is a question of fact for the court,i5-36 and 
where cruelty is alleged and in defense it is shown 
that the acts of cruelty were provoked by the com¬ 
plaining spouse, the question of whether the provo¬ 
cation will bar a divorce to the complaining spouse 
is likewise a question of fact for the court sitting 
without a jury.15-38 

Similarly, where neglect to provide and desertion 
are alleged as grounds for divorce, whether the 
husband is justified in living apart from the wife 
and refusing to provide subsistence for her is a 
question of fact.i5-40 Where cruel and inhuman 
conduct on the part of defendant is established, it 
is a question of fact for the trial judge whether 
such conduct was that of a legally responsible per¬ 
son, or excusable by reason of insanity, thus fur¬ 
nishing no grounds for divorce.i5.42 Whether the 


15.8 Me.—Stewart v. Stewart, 69 A. 
2d 706, 143 Me. 406. 

Mo.—^Becker v. Becker, App., 156 S.W. 
2d 904. 

15.10 Fla.—Chisholm v. Chisholm, 
125 So. 694, 98 Fla. 1196. 

15.12 Ala.—George v. George, 60 So. 

2d 744, 255 Ala. 190. 

EacistexLce of crTLelty 
Whether wife’s conduct toward 
husband amounted to cruelty or was 
sufficiently culpable to necessitate 
denial of divorce sought by her was 
fact question for trial court to deter¬ 
mine on sharply conflicting evidence. 
Cal.—Shapiro v. Shapiro, 14 F.2d 
1068, 127 C.A. 20. 

15.14 Cal.—Haly v. Haly, 314 P.2d 
746, 163 C.A.2d 498—Scheibe v. 
Scheibe, 134 P.2d 835, 57 C.A.2d 336, 
followed in 134 P.2d 841, 67 C.A.2d 
1019—Norris v. Norris, 123 P.2d 
847, 60 C.A.2d 726. 

Mont.—Argenbright v. Argenbright, 
101 P.2d 62—Williams v. Williams, 
278 P. 1009, 85 Mont. 446. 

R.I.—Vieira v. Vieira, 141 A. 927. 
Extreme SAd repeated omelty 
111.—Abrams v. Abrams, 91 N.E.2d 
150, 340 X11.APP. 217. 

Intolerable cmelty 

Conn.—Swist v. Swist, 140 A. 820, 
107 Conn. 484. 

15.16 Iowa.—Joneson v. Joneson, 86 
N.W.2d 877. 

Cruel and lnhnma.n treatment 
In an action for divorce, it is large¬ 
ly a question for trial court to decide 
how much is necessary before cruel 
and Inhuman treatment will be found. 


Minn.—Locksted v. Locksted, 295 N. 
W. 402, 208 Minn. 661. 

15.18 Cal.—^Keener v. Keener, 116 P. 
2d 1, 18 C.2d 446. 

Phillips v. Phillips, 313 P.2d 630, 
162 CA..2d 582, certiorari denied 78 
S.Ct. 662, 356 U.S. 903, 2 L..Ed.2d 
680—Williams v, Williams, 303 P. 
2d 686, 146 C.A,2d 307—Griffith v. 
Griffith, 277 P.2d 860, 129 C.A.2d 
803—^Ungemach v. Ungemach, 142 
P.2d 99, 61 C.A.2d 29—Scheibe v. 
Scheibe, 134 P.2d 836, 67 C.A.2d 
336, followed in 134 P.2d 841, 67 
CA.2d 1019—^Tomaier v. Tomaier, 
123 P.2d 648, 60 C.A.2d 516—Nason 
V. Nason, 120 P.2d 37, 48 C.A.2d 
600—Shaw V. Shaw, 9 P.2d 876, 122 
C.A. 172—^Hansen v. Hansen, 261 
P. 603, 86 C.A. 744. 

15.20 Ill.—Abrams v. Abrams, 91 N. 
B.2d 160, 340 Ill.App. 217—Stone v. 
Stone, 71 N.E.2d 848, 330 IlLApp. 
617. 

Ind.—Wharton v. Wharton, 32 N.B. 

2d 696, 218 Ind. 346. 

La.—Harris v. Harris, 81 So.2d 705, 
228 La, 19—Coston v. Coston, 200 
So. 474, 196 La. 1095. 

Eapse of time since discovery of 
adultery 

N.Y,—^Fleischer v. Fleischer, 68 N.T. 

S.2d 6, 188 Misc. 402. 

Evidence of adultery as supporting 
charge of indignitieB 
Where divorce was sought by hus¬ 
band on ground of indignities, and 
evidence was introduced that defend¬ 
ant wife had committed adultery, 
question as to how far evidence of 
adultery would go to establish course 
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of conduct requisite to sustaining 
charge of indignities was for trial 
Judge in a case tried without Jury. 
Pa.—Phipps V. Phipps, 81 A.2d 62J^ 
368 Pa. 291, certiorari denied 72 Sv 
Ct. 664, 342 U.S. 942, 96 L.Ed. 701. 
15.22 Tex.—^Ingham v. Ingham, Civ. 
App., 240 S.W.2d 409, mandamus 
overruled—Bartels v. Bartels, Civ* 
App., 227 S.W.2d 260—Hodges v* 
Hodges, Civ.App., 207 S.W.2d 943* 
15.24 D.C.—Schreiber v. Schreiber* 
Mun.App., 139 A.2d 278. 

15.26 Cal.—^Nemer v. Nemer, 264 P. 

2d 661, 117 C.A.2d 35. 

15.28 Cal.—^Richardes v. Hichardes, 
295 P. 816, 211 C. 392. 

Pa.—^Bsenwein v. Esenwein, 15 A.2d 
735, 141 Pa.Super. 604—Wilhelm v. 
Wilhelm, 197 A. 496, 130 Pa.Super. 
143. 

Young V. Young, Com.Pl., 69 
Montg.Co. 74. 

15.30 Cal.—Karas v. Karas, 236 P.2d 
416, 107 C.A.2d 136. 

15.32 Ill.—Martin v. Martin, 64 N.B. 

2d 379, 327 IlLApp. 662. 

15.34 Mass.—^Linnell v. Linnell, 143 
N.E. 813, 245 Mass. 51. 

15.36 Cal.—^Popcscu V. Popescu, 115 
P.2d 208, 46 C.A.2d 44. 

15.38 Cal.—^Popescu v. Popescu, su* 
pra. 

Ill.—King V. King, 121 N.E.2d 347, 3 
Ill.App.2d 255. 

15.40 R.I.—^Whitcomb v. Whitcomb, 
133 A.2d 746. 

15.42 Ind.—Wald V. Waid, 66 N.B.3d. 
907, 117 Ind.App. 4. 
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lapse of time between the commission of the alleged 
matrimonial offense and the commencement of the 
action for divorce was reasonable or unreasonable 
is a question of fact.i5.4i Since the pendency of 
a separate maintenance suit and the subsequent fil¬ 
ing of a suit for divorce may stop the running of 
the statutory period of desertion provided the liti¬ 
gation is bona fide and brought in good faith, the 
question whether such litigation is bona fide and 
brought in good faith is one of fact.i®*^® 

Ordinarily, condonation is a question of factjiS-'*^ 
unless the evidence is undisputed, in which case it 
is a question of law.i5.50 The question of the re¬ 
moteness of evidence is for the determination of 
the trial court.i5*5“ Where corroboration of the 
testimony of a party is required, the sufficiency of 
corroborating testimony is for the court trying the 
case without a jury.i5.54 

In determining a suit for divorce the judge may 
consider physical facts,i5-56 the demeanor and con¬ 
duct of the parties and their witnesses, the physical 
appearance and intellectual comprehensions of both 
parties, their respective apparent moral sense of 
marital responsibility, their relative degrees of re¬ 
finement or culture, and the mental effect the de¬ 
tailed conduct of one party would probably have on 
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the sensibilities of the other ;15 and the decision 
may be based more on physical facts than the facts 
testified to,i5*5 since physical facts are evidence and 
are often decisive and controlling.!®*!® 

The court should not grant a divorce unless sat¬ 
isfied of the sufficiency of the grounds alleged and 
the truth of the evidence establishing such 
grounds.!*^ 

View. A judge trying a divorce case without a 
jury may take a view, as he is pro hac vice the 
jury.!® 

Review of evidence. The trial court may decline 
to review the evidence, and such a ruling will be 
deemed correct where the refusal to review was 
on the ground that a review would lessen the chanc¬ 
es of a reconciliation of the parties.!®*® 

b. Findings of Fact and Conclusions of Law 

In an action for divorce tried to the court without a 
Jury It may be Incumbent on the court to make findings 
of fact on ail material issues raised by the pleadings and 
by the evidence. 

A statutory provision requiring findings of fact 
on all material issues raised by the pleadings and 
evidence, unless such findings are waived, has been 
held to be applicable to actions for divorce.!®*®® 


15.44 Oal.—^PrJee v, Prioo, 249 P.2d 
841, 114 C.A.2d 176. 

15.46 in,—‘HellrunK v. Hollrungr, 72 
N.B.2d 647, ni Ill.Api). 173. 

15.48 Ciil.—-Noble V. Noble, 252 P,2d 
1001, 115 t\.\.2tl 78(5—Schl»‘tewita5 v. 
SchletewU/., 193 X>,2a 34, 85 O.A.2d 
36C. 

Conn.—Dion v. Dion, 23 A.2a 314, 128 
Conn. 416—McCVirthy v. McCarthy, 
196 A. 607, 123 Conn. 409. 

Fla.—Mii'kler v. Mlcklor, App,, 101 
So.2d 157. 

Ill.—Kin«r V. King, 121 N.B.2d 847, 
3 lll.App.2d 255. 

Ind.—Heckman v. Hockman, 134 N.B. 
2d 696, 235 Ind. 472. 

Fordlce v. Fordlco, 132 N.E.2d 
618, 126 Ind.App. 562—Van Ant¬ 
werp V. Van Antwerp, 122 N.E.2d 
137, 125 Ind.App. 65. 

Mass.—Hartwell v. Hartwell, 61 N.B. 
2d 537, 318 Matut. 355—Quigley v. 
Quigley, 38 N.K.2d 624, 310 Mass. 
416—Giles V. Giles, ISl N.K. 605, 
270 Unm. 469. 

Tex.—Brown v. Brown, Civ.App., 190 
S.W.2d 730. 

Vt.—BelvlUe v. Belvillo, 46 A,2d 671, 
114 Vt. 404. 

Wash.—Murray v. Murray, 229 P.2d 
309, 38 \Va8h.2d 269. 

15.50 Vt.—BelvlUe v. Belville, 46 A. 
2d 571, 114 Vt. 404. 


asvide&cs from party seeking to avoid 
effect of condonation 
Condonation is question of law 
whero evidence is undisputed, and 
comes from party seeking to avoid its 
effect. 

Vt.—^Adams v. Adams, 148 A. 287, 102 
Vt. 318. 

Condonation not established as matter 
of law 

Husband’s testimony, tending to 
show that his condonation of alleged 
adultery by continuing marital rela¬ 
tion with knowledge of adultery was 
on implied condition that wife would 
thereafter faithfully observe marital 
obligations and that wife broke condi¬ 
tion by deserting husband and 
children, did not establish condona¬ 
tion as a matter of law. 

Mass.—^Hartwell v. Hartwell, 61 N.B. 
2(1 537, 318 Mass. 365. 

15.59 Cal.—Broderick v, Broderick, 
181 P. 402, 40 CJl. 650. 

Acts of cruelty 

Cal,—.Bradley v. Bradley, 210 P.2d 
537, 94 C.A.2d 310, rehearing denied 
211 P.2d 638. 94 C.A.2d 810. 

16.B4 Cal.—Jones v. Jones, 286 P.2d 
908, 136 C.A.2d 62—Steele v. Steele, 
282 I>.2d 171. 132 O.A.2d 801—Price 
V. Price, 163 P.2d 601, 71 C.A.2d 734 
—Ungemach v. Ungemach, 142 P.2d 
99, 01 C.A.2d 29. 

15.56 Okl.—Bradley v. Bradley, 234 
P.2d 434. 


16. Idaho.—Bess v. Bess, 72 P.2d 
285, 58 Idaho 259. 

Physical facts considered 

In determining there was incom¬ 
patibility sufficient to authorize a 
divorce, court could consider physical 
facts such as disparity in ages, atti¬ 
tude and demeanor of parties on 
witness stand, attitude and disposi¬ 
tion of and relationship between par¬ 
ties shown thereby. 

Okl.—^Bradley v. Bradley, 284 P.2d 
434. 

16.5 Okl.—Bradley v. Bradley, su¬ 
pra. 

16.10 Okl.—^Bradley v. Bradley, su¬ 
pra. 

17. Conn,—Casale v. Casale, 86 A. 2d 
668, 138 Conn. 490. 

Pla.—Chisholm v. Chisholm, 126 So. 
694, 98 Fla. 1196. 

Martin v. Martin, App., 102 So.2d 
837. 

Pa.—^Verbeck v. Verbeck, 62 A.2d 241, 
ICO Pa.Super. 515. 

18. N.H.—Carpenter v. Carpenter, 
101 A. 628, 78 N.H. 440, Li.R.A. 
1917F 974. 

18A Iowa.—Hunter v. Hunter, 68 N. 
W.2d 62, 246 Iowa 425. 

18.50 Cal,—Gilmore v. Gilmore, 221 
P.2d 123, 99 C.A.2d 186. 

Statutory provision as to request for 
findings 

Statute entitling party to xnake re- 
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Under other practice, findings of fact are desira- nonsuit, a decision stating the facts which the trial 
l)le,i8.55 and a party against whom a decree of di- court deemed essential may be required.^®*®® 
vorce has been entered may be entitled, on request, divorce actions where findings of fact are re- 

to have the judge state his findings of material facts quired, they should include findings of all the ma- 
on the basis of which the decree was entered,^®*®® terial issues raised by the pleadings and by the 


and, where a judgment is on the 

quest for separate flndingrs of fact and 
conclusions of law applies to divorce 
actions. 

Ohio.—^Bittmann v. Bittmann, 194 N. 
E. 8, 129 Ohio St. 123. 

Statutory requirement not applicable 
to divorce 

Statute requiring court on request 
to state separately and in writing his 
conclusions of law and fact applies 
only to common-law trials without a 
jury, and hence chancellor in divorce 
action properly overruled wife’s mo¬ 
tion to state separately and in writ¬ 
ing his findings of law and fact. 

Ky.—Combs v. Combs, 171 S.W.2d 
1001, 294 Ely. 414. 

18.55 Pindings highly desirable 
''In our opinion, it is highly desir¬ 
able that a trial justice, sitting as a 
court of domestic relations, make 
express findings of fact pertinent to 
his decision in granting or denying a 
petition for divorce.” 

B.I.—^Lannon v. Lannon, 136 A.2d 608, 
609. 

18.60 Mass.—Cesarone v. Cesarone, 
107 N.E.2d 312, 329 Mass. 217. 

Pailure to request findings 
Where there was no request for 
findings of facts, court was not bound 
to reduce its findings to writing and 
place them on file, and was not re¬ 
quired to set forth in divorce decree 
all facts which were material and 
formed basis of decree. 

Vt.—Sage V. Sage, 61 A.2d 657, 116 Vt 
364. 

Bequest for report 
In libel for divorce, wherein appel¬ 
lant requested a report of material 
facts found, trial judge’s only duty 
was to make a correct decision on 
pleadings and specific facts. 

Mass.—^Mooney v. Mooney, 58 N.E.2d 
748, 317 Mass. 433. 

Voluntary report 

Although findings were filed before 
a request for a report of material 
facts was made, supreme judicial 
court would interpret them as intend¬ 
ed to be a voluntary report of all 
material facts that entered into de¬ 
crees for divorce and dismissing 
wife’s petition for separate mainte¬ 
nance, where parties treated them so, 
and decrees could stand only if, on 
such facts alone and such inferences 
as could be drawn therefrom, decrees 
were correct in law. 

Mass.—^Flavell v. Flavell, 86 N.E.2d 
647t 324 Mass. 362. 


merits and not a | evidence,and 

18.65 N.T.—^Hartman v. Hartman, 
107 N.T.S.2d 459, 279 App.Div. 606. 

19- Cal.—Williams v. Williams, 803 
P.2d 686, 146 C.A.2d 307—Jones v. 
Jones, 286 P.2d 908, 135 C.A.2d 52— 
Hamburger v. Hamburger, 141 P.2d 
453, 60 C.A.2d 630—Bilger v. Bilger, 
129 P.2d 762, 64 C.A.2d 739—Brew- 
thauer v. Brewthauer, 188 P. 296, 
45 C.A. 769—^Klemmer v. Klemmer, 

187 P. 85, 42 C.A. 618—^Ingraham v. 
Ingraham, 181 P. 234, 40 C.A. 678. 

Idaho.—^Holden v. Holden, 116 P.2d 
1003, 63 Idaho 70—Callahan v. Cal¬ 
lahan, 192 P. 660, 33 Idaho 241. 

Nev.—Davis v. Davis, 13 P.2d 1109, 
64 Nev. 267. 

N.C.—Caudle v. Caudle. 174 S.E. 304, 
206 N.C. 484. 

Or.—Guinn v. Guinn, 217 P.2d 248, 

188 Or. 554. 

Pa.—Wisnewski v. Wisnewski, 191 A. 

182, 126 Pa.Super. 540. 

19 C.J. p 150 note 55. 
rinding not unreasonable 
Finding that wife was of sound 
mind when she committed acts of 
intolerable cruelty on basis of which 
divorce was granted husband, was 
not unreasonable, notwithstanding 
subordinate finding that a physician 
had formed opinion that wife was 
not sane. 

Conn.—Themper v. Themper, 45 A.2d 
826, 132 Conn. 547. 

Objections to findings held not sus¬ 
tained 

Ohio.—Johnson v. Johnson, App., 143 
N.E.2d 625. 

Findings held contrary to law 
Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 593. 

Findings held against weight of evi¬ 
dence 

Mont.—Shaw v. Shaw, supra. 

N.T.—^Jagger v. Jagger, 79 N.Y.S.2d 
718, 274 App.Div. 785. 

Wis.-Heine v. Witt, 28 N.W.2d 248, 
251 Wis. 167. 

Necessity of sufficient findings 
Under statute requiring court to 
“state the facts found upon which 
the decree is rendered,” it is neces¬ 
sarily implied that facts found and 
stated must be sufficient in law to 
sustain decree. 

Wash.—Davis v. Davis, 101 P.2d 313, 
3 Wash.2d 448. 

Findings held sufficient 

(1) To support decree in favor of 
complainant 

Ariz.—Williams v. Williams, 291 P. 
993, 37 Ariz. 176. 
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should ordinarily be restricted to 

Cal.—^Dunasky v. Dunasky, 296 P.2d 
896, 140 C.A.2d 818—Krull v. Krull, 
233 P.2d 13, 105 C.A.2d 66—La 
Vigne V. La Vigne, 216 P.2d 76, 96 
C.A.2d 531—Glaston v. Glaslon, 
160 P.2d 45, 69 C.A.2d 787, certio¬ 
rari denied 66 S.Ct 484, 326 U.S. 
798, 90 L.Ed. 486—Carlin v. Carlin, 
299 P. 643, 114 C.A. 186—PolakofC 
V. Polakoff, 196 P. 778, 51 C.A. 359. 
Del.—^Anton v. Anton, 118 A.2d 606^ 
10 Terry 431. 

Ill.—Coonce v. Coonce, 130 N.E. 349, 
296 Ill. 585. 

Neely v. Neely, 223 Ill.App. 168. 
Kan.—^Morgan v. Morgan, 73 P.2d’ 
1105, 146 Kan. 880—^Burnham v. 
Burnham, 242 P. 124, 120 Kan. 90. 
Mass.—Cesarone v. Cesarone, 107 N. 
E.2d 312, 329 Mass. 217—Krasnow 

V. Krasnow, 182 N.E. 338, 280 Mass. 
252—Freeman v. Freeman, 130 N. 
E. 220, 238 Mass. 150. 

Nev.—Caye v. Caye, 211 P.2d 262, 66 
Nev. 78—^Lagemann v. Lagemann, 
196 P.2d 1018, 65 Nev. 373, appeal 
dismissed 69 S.Ct 748, 336 U.S. 932,. 
93 L.Ed. 1092, rehearing denied 69 
S.Ct 934, 336 U.S. 970, 93 L.Bd. 
1121 . 

N.J.—Scanlon v. Scanlon, 102 A.2d 
656, 29 N.J.Supor. 317. 

S.D.—Slettebak v. Slettebak, 201 N. 

W. 716, 48 S.D. 61. 

Vt.—Guibord v. Guibord, 44 A.2d 168, 
114 Vt 278. 

Wash.—Smith v. Smith, 277 P.2d 330, 
45 Wash.2d 672—Burg v. Burg, 22 
P.2d 664, 173 Wash. 273—Taylor 
v. Taylor, 269 P. 385. 145 Wash. 234 
—^Andersen v. Andersen, 204 P. 795, 
119 Wash. 71. 

Wis.—Neblett v. Neblett, 81 N.W.2d 
61. 274 Wis. 574. 

19 C.J. p 160 note 56 [a] (1). 

(2) To support decree in favor of 
cross complainant. 

Idaho.—Beckstead v. Beckstead, 290 
P. 339, 50 Idaho 556. 

Ill.—Stewart v. Stewart, 231 IlLApp. 
159. 

N.C.—^Ragan v. Ragan, 197 S.E, 654, 
214 N.C. 36—^Vaughan v. Vaughan, 
190 S.E. 492, 211 N.C. 354. 

Tex.—Rath v. Rath, Civ.App., 218 S. 
W.2d 217. 

19 ax p 150 note 55 [a] (2). 

(3) To support defense. 

Ariz.—^Moore v. Moore, 216 P. 244, 25 
Ariz. 282. 

Cal.—Shaingold v. Shaingold, 216 P. 
603, 191 C. 438. 

Mass.—^Healey v. Healey, 3 N.E. 2d 
247, 295 Mass. 37. 
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these,20 but if the evidence shows condonation it is 
the duty of the court to find to that effect, notwith¬ 
standing condonation is not pleaded.21 A finding 
on revocation of condonation may be required where 
it is an issue in the case.2i-5 

The trial court is not bound to insert a finding 
negativing the existence of a defense of which there 
was no evidcncc,22 and it has been held that no find¬ 
ings are required on granting^^ or denying a di¬ 
vorce in a default case,24 and no finding as to prop¬ 


erty rights is necessary where the divorce is de- 
nied.25 Although it may be erroneous for the trial 
court to disregard petitioner’s request for findings 
of fact and conclusions of law, such error is not 
prejudicial to petitioner where the decree entered 

is in his favor.25.5 

It has been held that to justify a decree of di¬ 
vorce it must affirmatively appear in the findings 
that plaintiff or defendant has resided in the juris¬ 
diction for the specified period, 26 and it may be er- 


JI.I.—standish v. Standiah, 136 A. 

484, 48 R.I. 170. 

19 C.J. P 150 note 55 [a] (3). 

(4) To sustain conclusions. 

Conn.—Purcell v. Purcell, 126 A. 353, 
101 Conn. 442. 

(5) To support decree denying di¬ 
vorce. 

Cal.—Parnay v. Parnay, 131 P.2d 562, 
55 C.A.2d 703. 

Mass.— Wilbur v. Wilbur, 64 N.E.2d 
244, 318 Mass. 781. 

Rj.—Emirzian v, Emirzian, 20 A.2d 
530, 67 R.I. 55. 

S.D.—Jewett v. Jewett, 50 N.W.2d 
793, 74 S.D. 227. 

(6) To support decree dismissing 
petition for adjudlmtlon that hus¬ 
band is living apart for justillnble 
cause, and l'i>r adjudication that hus¬ 
band is entitled to custody of chil¬ 
dren. 

Mass.—SehbidtmhaufTcn v. S<ihladen- 
hauffen, 50 N.M,2d 484, second case, 
317 Ma.H». 772. 

Findings held Insnfllolent to sup¬ 
port decree. 

Cal.—Ritter v. Ritter, 284 P. 950, 103 
C.A. 583. 

D.C.—O’Liea v. O'Lea, Mun.App., 138 
A.2d 486. 

Hawaii.—Kwock Tou Wong Hung v. 

Wong Hung, 27 Hawaii 280. 

Ill.—^Morrow v. Marrow, 145 N.K.2d 
381, 16 IU.App.2d 109—See Heater 
V. Hester, 206 lll.App. 541. 

Mass.—Slavinsky v. Slavlnsky, 190 N. 

R 826, 287 Maas. 28. 

Utah.—JohnH<»n v. Johnson, 162 P.2d 
426, 107 Utah 147. 

19 O.J. p 150 note 55 [b]. 

Findings held insufltoisnt to rsanire 
denial of dsorse 

Minn.—ConzngowHkl v. Conzagowski. 

35 N.W.2d 343. 227 Minn. 247. 

Mast hs based on pleadings 
N.Y.—PollltzcT v. l^ollitzer, 177 N.Y, 
S. 516, 188 App.Div. 861. 

Statutory special findings of facts 
cannot bo rcQUlred In a dlvorea pro¬ 
ceeding. such dndiuKs being i^quiva- 
lent to a special verdict and not bind¬ 
ing on trial court. 

Mo.—^Arnold v. Arnold, 222 S.W. 996. 

Findings construed 
(1) In general. 

Cal.—HaskiU v. Haskill, 132 P.2d 294, 
66 C.A.2a 204. 


Conn.—Gannon v. Gannon, 35 A.2d 
204, 130 Conn. 449, 160 A.L.R. 986. 
Minn.—^Kasal v, Kasai, 35 N.W.2d 745, 
227 Minn. 529, motion denied 37 N. 
W.2d 711, 228 Minn. 570. 

Mont.—Boggs V. Boggs, 177 P.2d 869, 
119 Mont. 640. 

(2) Since findings must be read 
together, a judgment refusing a di¬ 
vorce on findings that defendant had 
not been guilty of cruelty toward 
plaintifC is not erroneous, notwith¬ 
standing a single finding capable of 
a construction in favor of plaintiff on 
the charge of cruelty. 

Cal.—Turner v. Turner, 203 P. 109, 
187 C. 632. 

(3) Finding against wife on her 
cause of action for divorce for fail¬ 
ure to provide is not inconsistent 
with finding for her on cause of ac¬ 
tion for extreme cruelty, although 
failure to provide was admitted in 
answer. 

Nov.—Black V. Black, 228 P. 889, 48 
Nev. 220. 

(4) Finding that cruelty of each 
party wns provoked by other party 
was inconsistent with conclusion that 
riM'rimination was established. 

Cal.—Burgh v. Be Burgh, 250 P. 
2d 698. 39 C.2d 858. 

(5) Findings held in clear conflict 
and iiu’apaijle of being harmonious¬ 
ly construed. 

Cal,—^Anderson v, Anderson, 228 P. 
715, 68 RA, 218. 

(G) Fact that income of plaintiff in 
divorce action consisted of gifts did j 
not dlMpute finding that ho had 
sources of income and had borne cx- 
ptmses of maintaining action. 
Idaho.-Vollmer v. Vollmer, 273 P. 1» 
47 Idaho 135. 

(7) Finding that husband was not 
guilty of cruelty toward wife would 
refute contention that husl>and was 
HO d<»praved as to bo incapal)Io of suf- 
f<‘ring from wife’s misconduct. 

Cal.—raimore v. Gilmore, 287 P.2d 
769, 45 C.2d 142. 

30. Wash.—Powell v. Powell. 119 
P. 1119, 66 Wash. 561. 

19 C.J. P 150 note 56. 

Fl&diags TxM proper 
Wife’s neglect of home, children, 
and personal appearance, and public 
abuse of, and refusal to cohabit with, 
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husband suing for divorce, were prop¬ 
erly found, although not specifically 
averred In complaint alleging intol¬ 
erable cruelty. 

Conn.—Swist v. Swist, 140 A. 820, 107 
Conn. 484. 

21. Cal.—^Hunter v. Hunter, 64 P. 
772, 132 C. 473. 

Hamburger v. Hamburger, 141 P- 
2d 453, 60 C.A.2d 530. 

Finding required 

Where libelee defends on ground 
of condonation, if he is to prevail on 
this ground it is Incumbent on him 
to obtain a finding of condonation. 
Vt.—Belville v. Belville, 45 A.2d 571, 
114 Vt 404. 

2X.5 Cal.—^Hamburger v. Hamburg¬ 
er, 141 P.2d 453, 60 C.A.2d 630. 

22. Cal.—^Van Ness v. Van Ness, 89 
P.2d 166, 32 C.A.2d 66. 

23. Cal,—^Azadian v. Superior Court 
in and for Los Angeles County, 
263 P. 298, 88 C.A. 296—Shepard 
V. Shepard, 223 P. 1012, 65 C.A. 3l0v 

24. Cal.—Waldocker v. Waldecker, 
174 P. 36, 178 C. 666. 

25. Cal.—Davis v. Davis, 207 P. 923, 
68 C.A. 100. 

Idaho.—McMickle v. McMickle, 88 P- 
2d 530, 60 Idaho 1. 

25.5 Miss.—Owen v. Owen, 88 So.2d 
100, 228 Miss. 534. 

26. Tex.—^Mansur v. Mansur, Civ. 
App., 21 S.W,2d 38. 

Vt.—Beamish v. Beamish, 178 A. 745> 
107 Vt 263. 

Besidenee of cross complainant 
Where divorce action was brought 
by wife who had been a resident of 
state for statuto-ry one-year period 
prior to commencement of action, 
and husband, on whom proper serv¬ 
ice was presumably made, volun¬ 
tarily appeared and filed a cross com¬ 
plaint for divorce, divorce could be 
granted husband without a finding 
that he was a resident of state for 
statutory period prior to commence¬ 
ment of action. 

Minn.—Johnson v. Johnson, 27 N.W. 

2d 289, 223 Minn. 420. 

Findings snllloient as to residence 
Ariz.—Wynn v. Wynn, 8 P.2d 1081, 
39 Ariz. 680. 

Oal.—Stampfll v. Stampfli, 199 P. 
829, 63 C.A. 126. 
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roneous for the court to fail to make such finding 
if a divorce is granted,*26.5 but in the absence of 
a statute making findings as to residence jurisdic¬ 
tional, failure to make such findings does not render 
the decree subject to collateral attack.^*^ A finding 
as to residence of plaintiff may be made at the con¬ 
clusion of plaintiff’s case.27.5 

Findings of fact must be of a character sufficient 
to support the judgment rendered,27.10 and if the 
judgment is supported by findings that are within 
the issues it is immaterial that other findings are 
not, or that the court failed to make findings on 
other issues.28 A finding cannot be added to by 
an unwarranted inference,28.5 and no essential fact 
should be left to be determined by inference.28.io 
The findings should not be mere conclusions of 
law;28 and it may be the duty of the court to find 
ultimate facts rather than probative or evidentiary 


facts,20*5 and findings on the ultimate facts in issue 
are sufficient without findings on the facts proba¬ 
tive thereof.80 On the other hand, under some 
forms of practice, evidentiary facts may be re¬ 
quired, and in such case they must be full and sat¬ 
isfactory if the decree of the trial court is to 
stand.20.5 

Where an ultimate fact found is based on, and 
adduced from, the findings of probative facts, and 
it is evident that the findings of probative facts do 
justify or support the ultimate fact found, the find¬ 
ing of probative fact will control.20‘io Generally, 
findings of fact must state sufficient ultimate facts 
to constitute legal support of such conclusions of 
law as are arrived at by the trial court.20.i6 xhe 
mere fact that the court expressly found certain 
probative facts does not thereby operate to exclude 
all other probative facts appearing in the record, 


111.—Cohagan v. Cohagan, 128 N.E. 
494, 294 Ill. 4S9. 

Neely v. Neely, 223 llLApp. 168. 
Wash.—^Burg v. Burg, 22 P.2d 664, 
173 Wash. 273. 

Domicile 

(1) In wife’s suit, whether wife 
had done those things necessary to 
establish a separate domicile within 
state, and whether they were done 
with intent to establish a permanent 
separate domicile within state more 
than ninety days prior to flllng of 
bill for divorce, held lor chancellor. 
Fla.—Bowman v. Bowmall, 174 So. 

14, 127 Fla. 747. 

(2) Finding that husband sued for 
divorce resided in state was not find¬ 
ing of domicile, where court also 
found he had no intention of remain¬ 
ing permanently. 

Conn.—^Foss v. Foss, 136 A. 98, 105 
Conn. 502. 

28.5 Cal.—^Hamburger v. Hamburg¬ 
er, 141 P.2d 453, 60 C.A.2d 530. 

27. Cal.—^Flynn v. Flynn, 164 P. 837, 
171 C. 746, overruling in effect Cole¬ 
man V. Coleman, 138 P. 362, 23 C.A. 
423. 

19 C.J. p 160 note 69. 

27.5 D.C.—Adams v. Adams, Mun. 
App., 136 A.2d 866. 

27.10 Mo.—Wenzel v. Wenzel, App., 
283 S.W.2d 882. 

rindlngs jnstifying separatioiL but 
not divorce 

Where court entered decree grant¬ 
ing separate maintenance to wife but 
not divorce, findings were sufficient 
to authorize separation but not di¬ 
vorce. 

Cal.—Pamay v. Pamay, 131 P.2d 
662, 55 C.A.2d 703. 

28. Cal.—^Popescu v. Popescu, 116 P. 
2d 208, 46 aA.2d 44—Carlin v. Car¬ 
lin, 299 P. 643, 114 C,A. 186. 


28.5 Vt—West V. West, 63 A.2d 864, 
116 Vt. 468. 

28.10 Vt—West V. West, 63 A.2d 
864, 115 Vt 468. 

29. Wash.—Bloom v. Bloom, 106 P. 

197, 57 Wash. 23, 135 Am.S.R. 965. 
19 C.J. p 160 note 60. 

When general finding insufficient 
Where, in a suit for divorce, plain¬ 
tiff alleges many acts of cruelty, and 
defendant in a cross complaint re¬ 
criminates with many acts of cruel¬ 
ty, a general finding in favor of one 
or the other is insufficient, where re¬ 
quests for separate findings are made. 
Ariz.—^Moore v. Moore, 216 P. 244, 
25 Ariz. 282. 

29.5 Cal.—^La Mar v. La Mar, 186 P. 
2d 678, 30 C.2d 898. 

sa Cal.—Sutton v. Sutton, 303 P.2d 
21, 146 C.A.2d 730—Jones v. Jones, 
286 P.2d 908, 136 C.A.2d 62—Stan¬ 
ton v. Stanton, 298 P. 624, 113 C.A. 
462—Brown v. Brown, 268 P. 401, 
92 C,A. 276—Stampfli v. Stampfli, 
199 P. 820, 53 C.A. 126. 

Idaho.—Callahan v. Callahan, 192 P. 
660, 33 Idaho 241. 

Wash.—Phelps v. Phelps, 97 P.2d 
1080, 2 Wash.2d 272. 

19 C.J. p 150 note 61. 

Desertion is ultimate fact to be 
found on establishment of probative 
facts. 

Cal.—^McLachlan v. McLachlan, 281 
P. 612, 101 C.A. 106. 

General finding sufficient 
In a divorce action where no spe¬ 
cific findings were requested or made, 
and court makes a general finding 
in favor of plaintiff and against de¬ 
fendant, such finding would carry 
with it, as established, all facts nec¬ 
essary to support judgment. 

Kan.—Davis v. Davis, 178 P.2d 1016, 
162 Kan. 701. 


Becitation of testimony not required 
Mass.—Cesarone v. Cesarone, 107 N. 
E.2d 312, 329 Mass. 217. 

30.5 Tex.—Pickens v. Pickens, Civ. 
App., 261 S.W.2d 744—CfOmez v. Go¬ 
mez, Civ.App., 234 S.W.2d 941. 
Affirmative declaration not required 
Trial court need not declare af¬ 
firmatively in findings of fact or con¬ 
clusions of law that evidence on 
which he bases judgment of divorce 
is full and satisfactory. 

Tex.—^Hodges v. Hodges, Civ.App., 
207 S.W.2d 943. 

30.10 Cal.—Lucich v. Lucich, 172 P. 
2d 73, 76 C.A.2d 890. 

30.15 Minn.—Eck v. Eck, 90 N.W.2d 

211 . 

Pacts required 

Where trial court denied wife’s 
complaint seeking divorce on ground 
of extreme cruelty, wife, in order 
to present merits of her appeal, was 
entitled under statute to definite find¬ 
ings from which it could be deter¬ 
mined whether trial court disbelieved 
her testimony concerning her hus¬ 
band's acts and conduct and denied 
divorce on such grounds, or did be¬ 
lieve her testimony but nevertheless 
concluded that such acts did not con¬ 
stitute extreme cruelty, or that there 
had been a condonation of cruel 
course of conduct. 

Cal.—Bilger v. Bilger, 129 P.2d 762, 
54 C.A.2d 739. 

Pindlng of fact stated as couolusiou 
of law 

Where court made a finding which 
was stated as conclusion of law, but 
it was evident from other facts 
found that all elements necessary 
to make up ultimate fact had been 
found, there was no ground to com¬ 
plain. 

Tex.—^Hodges v. Hodges, Civ.App., 
207 S.W.2d 943. 
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and tending to support the general finding,*1 and 
general findings may be such as to supply deficien¬ 
cies in specific findings.®!-® Where general find¬ 
ings of fact are in favor of one party, every issue 
of fact raised by the evidence must be found in 
favor of that party.®!-!® 

The findings need not follow precisely the terms 
of the statute setting forth the ground for divorce,®® 
and findings which are in accordance with the al¬ 
legations of the pleadings are generally suffi¬ 
cient®®-® However, the circumstances may be such 
that proposed general findings which are in the 
words of the allegations of the complaint will be 
improper, and in such case, tlie party objecting to 
the proposed general findings will be entitled to find¬ 
ings which are more specific.®®-!® Thus, a party to 
a divorce, if dissatisfied with the findings made, may 
request a report of additional findings,®®-!® and, 
failing to make such request, he cannot thereafter 


DIVORCE § 150 

complain because of the failure of the judge to 
make more detailed findings.®^*^® The court will 
refuse to add to the findings alleged facts which 
were not admitted, undisputed, or supported by evi- 
dence.32.25 Where supplemental findings are filed 
by the parties, and are not filed in accordance with 
the requirements of statute or rule of court, such 
findings will not be considered in the determination 
or disposal of the case.22.30 

Remarks by the trial judge which are not filed 
in the manner required of findings of fact will not 
be regarded as findings of fact,32.35 and an oral 
decision by the trial judge will not take the place 
of findings of fact.32.40 

It has been held that a finding by the trial court 
that defendant has been guilty of extreme cruelty 
or mental suffering is a finding of fact,32.45 and is 
not a conclusion of law,32.50 even though it is er- 


31. Cal.—Brown v. Brown, 268 P. 
401, 92 C-A. 276. 

31.5 Cal.—^UnKcmach v, Ungremach, 
142P.2d 99, 61 G.A.2d 29. 

Xniplied findingr included 
Whore wifo Instituted divorce pro¬ 
ceeding's on g:round of oruolty, find¬ 
ing toy trial court of cruelty included 
an implied finding as to husband’s 
charges of fraud and perjury. 

Cal.—Gideon v, Gideon, 3X4 r.2d 1011, 
163C,A.2d 641. 

31.10 Tex.—Itedwlno v. Xlcdwlne, 
Civ,App., 198 S.W.2d 472. 

32. Cal.—Comfort v. Comfort, 112 
P.2d 250, 17 C.2d 736. 

32.5 Cal.—La Mar v. La Mar, 186 P, 
2d 678, 30 C.2d 89H. 

■CJngonxaeh v. Ungemaeh, 142 P.2d 
Cl C.A.2d 29—INipesru v. Popea- 
cu, 115 r.2d 208, 46 i'!.A.2d 44. 
PlxUUags more apeoitlo than allega- 
tioxis not raguixed 

Cal.—La Mar v. La Mar, 18C 1^.2d 678, 
30 C.2d 898. 

Speoiilo allegations as requiring spe- 
oiflo findings 

In wife’s flODurato maintenance ac¬ 
tion on ground of t*xtrcmo cruelty 
wherein husband fll<‘d a cross com¬ 
plaint for divorce on same ground 
and allegations of pleadings were 
specific, finding as to alleged cruelty 
should have been speelfie. 

Cal.—^Del Ruth v. Del Huth, 171 P.2d 
84, 76 C.A.2d 638. 

82.10 Cal.—-Kngle v. Engle, 181 P.2d 
422 , 80 C.A.2d 239. 

32.13 Mass.—.Sllke v. Silko, 91 N.B. 

2d 200. 325 Mass. 487. 

Additdonal findings not required 
Judge, having matlf* findings of 
fact at request of libt^lee in dlvorei® 
action, was not requirt^d to make ad¬ 
ditional findings on libelee's motion. 


Mass.—Curtis v. Curtis. 199 N.B. 730, 
293 Mass. 309. 

32.20 Mass.—Silke v. Silke, 91 N.B. 

2d 200, 325 Mass. 487. 

Complaint of insufitolency of findings 
to support Judgment 
In wife’s separate maintenance ac¬ 
tion on ground of extreme cruelty 
wherein husband filed a cross com¬ 
plaint for divorce on same ground 
and allegations of pleading were spe¬ 
cific, no special findings were re¬ 
quested and no objection was made 
to a proposed general finding, only 
objection to such general finding 
which could be raised later was that 
it was insufilcient to support Judg¬ 
ment. 

Cal.—Del Ruth v. Del Ruth, 171 P. 
2d 84, 76 aA.2d 638. 

32425 Conn.—Saunders v. Saunders, 
88 A.2d 816, 140 Conn. 140. 

32.30 Tex.—Ott v. Ott, Civ.App., 245 
S,W.2d 982. 

Piling request nuno pro tuno 
Defendant, failing to file requests 
to find before entry of divorce de¬ 
cree, may, in discretion of court, be 
permitted to do so thereafter nunc 
pro tunc, but findings on requests 
submitted after entry of divorce de¬ 
cree cannot bo inconsistent with find¬ 
ings and decree previously entered. 
N.Y.—McCall V. McCall, 220 N.Y.S. 
626, 129 Misc, 127. 

New finding not nuno pro tuno order 
Where wife was awarded inter¬ 
locutory decree of divorce and de¬ 
fendant moved for new trial and 
court granted alternative relief to 
wife who filed new set of findings 
and nioUifii'd interlocutory decree, 
new findings and modified decree were 
not nunc pro tunc orders under civil 
code in absence of motion required 
by code for entry nunc pro tunc. 


Cal.—Brooms v. Brooms, 311 P.2d 
662, 151 C.A.2d 343. 

32.35 Idaho.—^Roberts v. Roberts, 
201 P.2d 91, 68 Idaho 535. 
Statement by Judge as Indloatlng ba>. 
sis for divorce 

Oral announcement of decision by 
trial Judge indicated divorce was 
granted on ground of de.sertion and 
not adultery, although judge also 
stated conviction that counsel knew 
when petition was filed of a more 
definite ground for divorce than one 
chosen as a basis of action. 

Mo.—Sellers v. Sellers, App., 183 S. 
W.2d 867. 

32.40 Wash.—Hansen v. Hansen, 262 
P.2d 184, 43 Wash.2d 520. 

Oral statement of no binding effect 
No oral statement made by trial 
judge in a divorce hearing is of any 
binding effect whatever in that case 
or in any other case except as in¬ 
cluded in findings of facts, conclu¬ 
sions of law, and judgment entered 
in case. 

N.M.—^Wray v. Pennington, 307 P.2d 
636, 62 N.M. 203. 

32.45 Cal.—La Mar v. La Mar, 1S6 
P.2d 678, 30 0.2d 898. 

Dunasky v. Dunasky, 205 P.2d 
896, 140 C.A.2d 818. 

Finding of ultimate fact 
Cal.—^La Vigne v. La Vigne, 216 P.2d 
76, 06 C.A.2d 531. 

intimate fact as basis fox conclusion 
of law 

Grievous bodily injury or grievous 
mental suffering are the ultimate 
facts from which the conclusion of 
law is to be drawn that extreme 
cruelty exists as ground for divorce. 
Cal.—Lucich v. Lucich, 172 F.2d 78, 
75 C.A.2d 890. 

32.50 Cal.—La Mar v. La Mar, 185 
P.2d 678, 30 C.2d 898, 
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roneously designated a conclusion of law.32.55 The 
dismissal of a libel for divorce after a hearing in¬ 
cludes a finding that plaintiff has not sustained his 
burden of proof.32.60 

Findings as to recrimination. Where both par¬ 
ties petition for divorce, the issue is the guilt or 
innocence of the parties on the grounds alleged, and 
a finding by the court that a divorce should be grant¬ 
ed plaintiff is necessarily a finding of the issues in 
favor of plaintiff against defendant ;32.65 but where 
the court makes a finding that plaintiff was guilty 
of cruel and inhuman treatment toward defendant, 
it amounts to a finding of a cause of action by de¬ 
fendant against plaintiff, and bars plaintiff’s cause 
of action against defendant.32.70 Under certain 
circumstances a finding on the issue of provocation 
will, in effect, foreclose the issue of recrimina- 
tion.32.75 

Findings that allegations are true. Although a 
different rule has been held to prevail where the 
evidence was not preserved in the record,33 findings 
that all34 or certain specified35 allegations of a 
pleading are true, or that certain allegations are 


not true35 have been held sufficient, but findings that 
all material allegations of a pleading are true or 
are untrue have been held insufficient.37 

Surplusage, Findings not required to support the 
decree may be disregarded as surplusage.38 

Established facts of case. Findings of fact by 
the trial court become the established facts of the 
case.33.5 

Waiver, Findings of fact may be waived,38.i0 
as by express stipulation of the parties,38.i5 or by 
silence when the duty to speak exists.38.20 Failure 
to plead the specific acts relied on as constituting 
cruelty may constitute a waiver of findings,38.26 
but there is no waiver where the petitioning party 
specifically requests that findings be made.33.30 The 
waiver of findings in a divorce action extends to 
subsequent proceedings to modify the decree.33 
Where at the close of plaintiff’s case defendant 
moves for a finding by the court in favor of defend¬ 
ant, and such motion is overruled, any error in over¬ 
ruling such motion is deemed waived when defend¬ 
ant, after denial of the motion, introduces evi¬ 
dence,33.5 provided defendant does not renew or 


La Viffne v. La Vigme, 216 P.2d 
76, 96 aA.2d 581. 

32.55 Cal.—^Dunasky v. Dunasky, 295 
P.2d 896, 140 C.A.2d 818. 

32.60 N.H.—^Ballou v. Ballou, 68 A. 
2d 311, 95 N.H. 106—^Beasley v. 
Beasley, 43 A.2d 154, 93 N.H. 447. 
32.65 Colo.—Schleiffer v. Schleiger, 
324 P.2d 370. 

32.70 N.D.—^Retterath v. Retterath, 
38 N.W.2d 409, 76 N.D. 583. 

32.75 S.D.—Foss V. Foss, 1 N.W.2d 
588, 68 S.D. 262. 

33. Ill.—^Neely v. Neely, 223 Ill.App. 
168. See Hester v. Hester, 206 111. 
App. 541. 

34. Ariz.—^Wynn v. Wynn, 8 P.2d 
1081, 39 Ariz. 580. 

Cal.—Garten v. Garten, 295 P.2d 23, 
140 C.A.2d 489—^Roster v. Roster, 
212 P.2d 546, 95 C.A.2d 126—Melny 
V. Melny, 203 P.2d 688, 90 C.A.2d 
672—^Minnich v. Minnich, 16 P.2d 
804, 127 C.A. 1—^Dracovich v. Dra- 
covich, 200 P. 44, 63 C.A. 361. 
SofiLcienoy of evidence implied 
Finding that allegations of com¬ 
plaint are true implies that suUlcient 
evidence, properly corroborated, was 
adduced. 

Cal.—^Harman v. Harman, 247 P. 194, 
198 C. 695. 

35. Cal.—Stevens v. Stevens, 12 P. 
2d 432, 216 C. 702. 

36. Cal.—Stevens v. Stevens, supra. 
Popescu V. Popescu, 116 P.2d 208, 

46 C.A.2d 44—Davis v. Davis, 207 
P. 923, 58 C.A. 100—^Dracovich v. 
Dracovich, 200 P. 44, 53 CA, 361. 


37. Cal.—Stampfli v. Stampfli, 199 
P. 829, 63 C.A. 126. 

33. Cal.—^Haskill v. Haskill, 132 P. 
2d 294, 66 C.A.2d 204—Shapiro v. 
Shapiro, 14 P.2d 1068, 127 C.A. 20— 
Hawkins v. Hawkins, 286 P. 747, 
104 C.A. 608. 

Immaterial findings or inaccuracy 
In action for desertion, findings 
that plaintiff suffered no mental an¬ 
guish because of defendant’s conduct 
and that parties had common prop¬ 
erty are immaterial; and, where de¬ 
fendant’s absence was justified, slight 
inaccuracy in finding that plaintiff 
did not provide home was immate¬ 
rial. 

Idaho.—^Vollmer v. Vollmer, 273 P. 1, 
47 Idaho 136. 

Findings held unnecessary 

(1) A finding of impairment of 
wife’s health by reason of husband’s 
acts found to constitute cruelty was 
unnecessary to support a decree of 
divorce on ground of cruelty, partic¬ 
ularly since statute makes mere in¬ 
compatibility a ground of divorce. 
N.M.—^Holloman v. Holloman, 162 P. 

2d 782, 49 N.M. 288. 

(2) Fact that there was no specific 
finding in decree granting husband 
a divorce on his counterclaim for 
desertion, on good faith of wife in 
bringing a separate maintenance suit 
and divorce suit so as to stop run¬ 
ning of statutory period of deser¬ 
tion, was not fatal to decree for hus¬ 
band, since such a finding is unnec¬ 
essary. 


Ill.—^Hellrung v. Hellrung, 72 N.B. 
2d 647, 331 IlLApp. 173. 

(3) In action for divorce on ground 
of habitual drunkenness, statute does 
not require finding that defendant 
was drunk for two successive years 
before complaint was filed. 

Ill.—^Relleher v. Kelleher, 73 N.E.2d 
458, 331 IlLApp. 617. 

38.5 Wash.—Chatwood v. Chatwood, 
266 P.2d 782. 44 Wash.2d 233. 

38.10 Cal.—^Del Ruth v. Del Ruth, 
171 P.2d 34, 76 C.A.2d 638—Bilger 
V. Bilger, 129 P.2d 762, 54 C.A.2d 
739. 

38.15 Cal.—^Reener v. Reener, 116 P. 
2d 1, 18 C.2d 445. 

38.20 Failure to respond 
Where, at conclusion of trial in di¬ 
vorce action, plaintiff’s attorney ask¬ 
ed in open court if findings were 
waived, and trial court replied that 
findings were waived and defendant’s 
attorney made no response, silence 
of defendant’s attorney was a con¬ 
sent to waiver of findings. 

Cal.—Blackwell v. Blackwell, 194 P. 
2d 796, 86 C.A.2d 613. 

3a25 Cal.—Bilger v. Bilger, 129 P.2d 
762, 64 C.A.2d 739. 

38.30 Cal.—^Bilger v. Bilger, supra. 

39. Cal.—Simmons v. Simmons, 134 
P. 791, 22 C.A. 448. 

19 C.J. p 161 note 62. 

39.5 Ind.—^Dickerson v. Dickerson, 
10 N.B.2d 424, 104 Ind.App. 686, 
reheard 11 N.B.2d 614, 104 Ind. 
App. 686. 
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refile such motion at the conclusion of all the evi- 
deiice.®^*^® 

Conclusion for and against. Since a divorce can 
be granted only upon the application of the injured 
party, the findings of law should conclude with a 
finding in favor of one of the parties and against 
the other,40 but it has been held that a decree of 
divorce in a suit where both parties appear is not 
objectionable because it does not find plaintiff to 
be the injured and innocent party.41 

A motion to set aside findings of fact and con¬ 
clusions of law should be filed within the time fixed 
by any applicable statute of limitations.42 A mo¬ 
tion by defendant to set aside findings entitling 
plaintiff to a divorce and to enter new findings con¬ 
taining a provision under which such findings would 
operate as a decree of divorce after expiration of a 
stated time is improperly granted over plaintiff’s ob- 

jection.43 

Correction of findings after the expiration of the 
term at which the case was tried to show an ap¬ 
pearance by the state has been held proper.44 How¬ 
ever, a finding may not be subject to correction to 
include the ultimate fact of intolerable cruclty.44.6 


DIVORCE §§ 150-151 

§ 151. Trial by Jury 

Under some statutes, the parties to a divorce action 
are entitled to a Jury trial. 

As discussed in Juries § 16 d, general constitu¬ 
tional provisions preserving the right to a jury trial 
do not guarantee the right to a jury trial in actions 
for divorce, except where the practice was to have 
a jury trial on the issue of adultery at the time the 
constitutional provision was adopted. However, in 
a number of jurisdictions, the right to a jury trial 
in divorce actions is conferred by constitutional or 
statutory provision.44.50 Thus, in one jurisdiction, 
it is required by statute that the material facts in 
a complaint asking for a divorce be found by a 
jury.44.55 Under a statute authorizing either party 
to a divorce action to demand a jury, the trial court, 
although not bound by the jury’s verdict, must sub¬ 
mit the issues of fact to a jury on the proper de¬ 
mand of either party ;44.60 but the court is not re¬ 
quired to submit undisputed issues or issues not 
sufficiently supported by the evidence.44.65 

In a jurisdiction where the right to a jury trial 
on the issue of adultery is preserved by the consti¬ 
tution, as discussed in Juries § 16 d, the court must 
on the application of either party and may of its 
own motion direct a jury trial of the issue of adul¬ 
tery ;44.70 but it has been held proper to refuse a 


39.10 Ind,—Mrr>anh‘lH v. McDaniels. 
62 N.K.2d 876, 116 Ind.App. 322. 

40. Ind.—Gullott V. Gullett, 25 Ind. 
517. 

19 C.J. p ini note 64. 

Parties plaintilX HtMt supra § 89. 

41. Mo.—Sfhnildt v. Sohmidt, 26 
Mo. 235. 

VlndliLsr held to refute wife’s oou- 
tention that hus)>and \va.s so depraved 
as to bo in<*apablu oC HUir<‘rlnK from 
wife's miscnndiutl. 

Cal.—Gilmont v. Gilmorn, 287 P.2d 
769, 46 0.2d 142. 

42. Colo.—<'nrtl(‘r v. CartiiT, 28 1’. 
2d 1010, 94 Colo. 157. 

43. Colo.—(’artlor v. Cartlor, supra. 

44. Or.—-('?OMt<'llo V. Cost alio, 251 1*. 
303, 120 Or. 439. 

44.5 Conn.—liloomflald v. Hlotim- 
fleld, 136 A.2d 736, 144 Conn. 66S. 

44.50 Colo.-»SinimonH v. I^lmmons. 

108 P.2d 871, 107 Odo. 78. 

Nev.—KfllnKcr v, KllinKt-r, 239 P. 

801, 48 NiiV. 206. 

19 C.J. p 161 note 69. 

44.55 N.C.—Carpont<»r v. Carpenter, 
93 S.E.2d 617, 244 2S6, 

Buie applies to cross aotlou for di¬ 
vorce 

N.C.—Saunderson v. Kaunderson, 141 
S.E, 572, 196 N.C. 169. 


Jurisdictional foots 

(1) A distinction has been drawn 
b({tween material facts constituting 
the cause of action and Jurisdiction¬ 
al facts. 

N.C.—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.a 286. 

<2) Thus, Jurisdictional facts as 
to plaintifC’s residence need not be 
submitted to the jury where it is re¬ 
quired that such facts bo set forth 
by ailldavlt and not in the complaint. 
N.C.-—Carpenter v. Carpenter, supra. 

(3) However, the court in its dis- 
<:n*tion may submit such question to 
thii Jury. 

N.(\—tCarpenter v. Carpenter, supra. 

(4) The amendment of the stat¬ 
ute to require the allegation of Ju- 
risdletional facts in the complaint 
ha.*^ the efl’oet of bringing such facts 
within tlu* ri»<iuiremeiit that the ma- 
ti'rial aIl(*gation.s <jf the complaint 
mu.st be established by the verdict 

the. Jury. 

N.O.—I’ruftt V. Pruett, 100 S.B.2d 296, 
247 N.C. 13. 

44.50 Tex.—Zuniga v. Zuniga, Civ. 
App., 244 S.W.2d 270—Idndsey V. 
Dlndsoy, Civ.App.. 228 «.VV.2d 878— 
Hodges V. Hodges, Civ.App., 207 S. 
W.2d 943—^Mitcham v. Mitcham, 
Civ.App., 202 S.W.2d 947—Shop v. 
Skop, Civ.App., 201 S.W.2d 77. 
EtTect of Jury's verdict see infra § 
155. 


Befusal to submit issue held error 
Tex.—Lawson v. Lawson, Civ.App., 
293 S.W. 336. 

44.65 Tex.—Crum v. Crum, Civ.App., 
282 S.W.2d 280—Bagby v. Bagby. 
Civ.App., 186 S.W.2d 702—Scannel 

V. Scannel, Civ.App., 117 S.W.2d 638 
—Ciulla V. Ciulla, Civ.App., 253 S. 

W. 643. 

44.70 N.T.—Corey v. Corey, 62 N.Y. 
S.2d 796. 

Adultery charged os a defense 

(1) Wife was entitled as matter 
of right to frame issues in divorce 
action as to charges against her, but 
as to charges made by wife which 
were set out us a defense rather 
than by way of counterclaim, wife’s 
right to frame issues was discre¬ 
tionary with court. 

N.Y.—Rose V. Rose, 115 N.T.S.2d 68. 

(2) Where adultery was raised as 
an alllrmalive defense to an action 
for separation rather than as a 
ground for divorce, the court ordered 
a Jury trial as a matter of discretion 
without determining whether the par¬ 
ties were entitled thereto as a matter 
of right. 

N.Y.—^Tarnower v. Tarnower, 229 N. 
Y.S. 249, 224 App.Dlv. 13. 

Xiegltiinacy of child 

(1) Rule of civil practice requiring 
the issue of legitimacy of children in 
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jury trial on an issue of adultery where the deter¬ 
mination of the question depends solely on the valid¬ 
ity of defendants divorce and remarriage^^*'^^ A 
statute directing a jury trial where divorce is sought 
on the ground of adultery and providing that the 
right may be waived in certain ways does not pre¬ 
clude a waiver by conduct clearly manifesting con¬ 
sent to a trial by the court.44-S0 Where the statute 
■dispenses with jury trials in divorce cases, and an 
action to set aside fraudulent conveyances is joined 
with an action for divorce, defendant has no right 
to have the issue of conspiracy to defraud plaintiff 
tried by a jury.44-85 

The number of persons required to constitute a 
jury in such cases is usually governed by statutes 
relating to jury trials generally^s Where the prac¬ 
tice in the awarding of a jury trial is prescribed by 
statute, the statutory procedure must be followed.^® 
Only the parties to the action can apply for a jury,47 
and the application must be seasonably made^s in 
some jurisdictions the application for a jury trial 
must be filed of record,but in others it need not 

be in writing.so 


§ 152. - Submission of Issues 

As a general rule, the court. In Its discretion, may 
submit issues of fact arising in a divorce action to a Jury. 

In nearly all the states the practice exists, either 
by statutory provision or by adaptation of equity 
rules, of authorizing the submission of questions of 
fact in a divorce action to a jury to aid the court in 
the determination of the issues.^i It has been held, 
under a statutory provision authorizing the court 
to order a jury to inquire into a fact and render a 
verdict as to such fact, that a jury may be employed 
only to make findings as to particular facts and 
that a general submission of the case to a jury fol¬ 
lowed by a general verdict is not proper practice.5i*5 
In any event, an application for a jury trial under 
such practice is addressed to the discretion of the 
court.si-1® 

The issues must be confined to the facts put in 
issue by the pleadings,and may include any ma¬ 
terial fact put in issue by the pleadings,52.5 al¬ 
though each controverted allegation in the plead¬ 
ings need not be submitted ;53 and it has been held 
that the trial court may determine undisputed issues 
of fact and render judgment thereon without sub¬ 
mitting such issues to the jury.®* 


action for divorce by husband to be 
tried by a Jury at the same time as 
issue of adultery is mandatory, and 
•court at special term had no jurisdic¬ 
tion to try issue of legitimacy of 
•child. 

N.y.—Newman v. Newman, 91 N.T.S. 
2d 330. 

(2) Determination of legitimacy of 
child on application for support see 
infra § 321. 

•44.75 N.Y.—^Buvinger v. Buvinger, 37 
N.Y.S.2d 769, 265 App.Div. 123. 

*44.80 Wis.—Dunn v. Dunn, 45 N.W. 
2d 727, 258 Wis. 188. 

■44.85 Wash.—Prouty v. Prouty, 29 P. 
1049, 4 Wash. 174. 

-45. Colo.—^Branch v. Branch, 71 P. 
632, 30 Colo. 499. 

N.C.—Hall v. Hall, 42 S.E. 562, 131 
N.C. 185. 

19 C.J. p 151 note 75. 

46. Pa.—^Bowne v. Bowne, 9 Pa. 
Dist. & Co. 652, 23 Sch.Leg.Rec. 242. 

47. Pa.—Wagenseller v. Wagensel- 
ler, 30 Pa.Dist. 676. 

•48. N.Y.—aramling v. Gramling, 80 
N.Y.S.2d 387, 192 Misc. 285. 

Pa.—Allison v. Allison, 46 Pa. 321. 
19 C.J. p 161 note 72. 

Uotion. held timely where made 
when case is called for trial. 

Ill.—Caplow v. Caplow, 256 IlLApp. 
389. 


After testimony taken. 

Court did not abuse its discretion 
in denying request for jury trial 
where no request was made until 
after all testimony had been taken. 
Pa.—^Klingsberg v. Klingsberg, 76 A. 
2d 478, 167 Pa,Super. 632. 

49. Pa,—^De Long v, De Long, 19 
Pa.Dist. 771. 

50. Ill.—Caplow V. Caplow, 255 Ill. 
App. 389—Van Vlissingen v. Van 
Vlissingen, 173 IlLApp. 124, 

51. U.S.—Burch v. Burch, C.A.Virgin 
Islands, 195 F.2d 799. 

Pa.—Gearing v. Gearing, 90 Pa.Super. 
192. 

19 C.J. p 152 note 76. 

51.5 U.S.—^Burch v. Burch, C.A. 
Virgin Islands, 195 P.2d 799. 

51.10 N.Y.—Gramling v. Gramling, 
80 N.Y.S.2d 387, 192 Misc. 285. 
Jury trial as matter of right see 
supra § 151. 

Public morals 

(1) Under the statute, trial by jury 
is not a matter of right, but rests 
in the sound discretion of the court, 
unless the grant of such trial would 
be prejudicial to the public morals, 
in which event the court has no dis¬ 
cretion, but must deny a jury trial. 
Pa.—Klingsberg v. Klingsberg, 76 A. 
2d 478, 167 Pa.Super. 632. 

Bzura V. Bzura, 69 Pa.Dist. & Co. 
183, 61 York Leg.Rec. 163. 

Mussman v. Mussman, Com.Pl., 
62 Lanc.Rev. 303—Radon v. Radon, 
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Com.Pl., 22 Leh.L.J. 289—^Hourigan 
V. Hourigan, Com.PL, 47 Luz.Leg. 
Reg. 8—Knight v. Knight, Com.Pl., 
34 Luz.Leg.Reg. 440—Killey v. 
Killey, Com.Pl., 29 North.Co. 366. 

(2) A court in the exercise of its 
discretion will refuse a jury trial in 
a divorce action, even though there 
is apparently nothing in the case 
which would be prejudicial to public 
morals, where no special reason is 
shown why the case should be tried 
by a jury and where the proof of 
certain allegations might be such as 
to arouse morbid curiosxty. 

Pa.—^Bzura v. Bzura, 69 Pa,Dlst. & Co. 
183, 61 York Leg.Rec. 163—Vonarx 
V. Vonarx, 56 Pa.Dist. & Co. 386. 

52. Mich.—^Dunn v. Dunn. 11 Mich. 
284. 

19 C.J. p 152 note 77. 

52.5 N.C.—Lawson v. Bennett, 81 S. 
E.2d 162, 240 N.C. 52. 

53. Tex.—Trigg v. Trigg, 18 S.W. 
313. 

54. Tex.—Scannell v. Scannell, Civ. 
App., 117 S.W.2d 638—Ciulla v. 
Ciulla, Civ.App., 253 S.W. 643. 

On an issue of adultery, where 
the evidence is clear and uncontro¬ 
verted, the question need not be sub¬ 
mitted to the jury. 

Ill.—Rapp V. Rapp, 194 IlLApp. 625. 
Appointment of master 
Rule need not issue for jury trial 
before appointment of master when 
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In framing the issues care should be taken to 
specify with certainty the charges of misconduct on 
the part of defendant so as to enable him to meet 
them at the trial,^5 and the issues must be framed in 
accordance with the provisions of the statute.^® Is¬ 
sues submitted are sufficient when they present to 
the jury proper inquiries as to all determinative facts 
in dispute and afford the parties opportunity to in¬ 
troduce all pertinent evidence.56-5 The issues should 
distinctly and specifically state the questions made67 
and should not be multifarious, suggestive, or on 
the weight of evidence,58 or leave too much to the 
discretion of the jury.59 Where the ultimate issue 
embraces a number of subsidiary facts, it is not im¬ 
proper to include these subsidiary facts in an issue 
submitting the ultimate issue,59*5 and the court need 
not submit special issues as to each of the eviden¬ 
tiary facts.59.10 

Issues made upon an original bill and a cross bill 
for separate maintenance may be submitted to the 
same jury,®® and, where condonation or a recrimina¬ 
tory charge is set up in the answer, the issues relied 
on to sustain cither defense may be submitted to the 
same jury for determination.®^ The submission of 


issues to a jury is usually governed by the general 
rules of practice.®^ 

Where issues have been duly stated and settled 
pursuant to a stipulation of the parties, they thereby 
waive the right to have, preliminarily to the trial, 
any more questions specifically stated and settled,®® 
although it has been held that where plaintiff^s evi¬ 
dence sufficiently showed adultery but failed to show 
that the offense occurred at the particular place 
designated in the framed issue, which constituted a 
material variance between proof and framed issue, 
plaintiff was entitled to the framing of a new issue 
and a trial thereof.®^ A motion to strike off issues 
should be seasonably made.®® 

§ 153. -Province of Court and of Jury 

The Jury determine issues of fact submitted while 
the court determines whether the facts, if found, are suf¬ 
ficient to Justify a divorce. 

It is for the jury to determine the issues of fact 
as submitted to it, and for the court to determine 
whether the facts, if found, are sufficient to justify 
a divorce.®® Accordingly, on conflicting evidence, it 
is for the jury to decide questions of fact as to 
grounds for divorce,®®-5 such as adultery,®7 cruel- 


facts arc not disputed or respondent 
fails to appear. 

Pa.-«johnHon v. Johnson, 13 Pa-Dist. 
& Co. 263, 33 Dauph.Oo. 101. 

55. N.T.—^Parsons v. Parsons, 275 
N.Y.S. 899, 243 App.Dlv. 050. 

19 C.J. p 162 note 80. 

56. N.Y.—King V, King, 160 N.Y.S. 
276, arnrmed 163 N.Y.S. 1120, 176 
App.Div. 940. 

19 C.J. p 162 note 81. 

56.5 N.C.—Oliver v. Oliver, 13 S,B.2d 
549, 219 N.C. 299, 

67. Tex.—^Davls v. Pavis, Clv.App., 
108 S.W.2d 681—Steele y. Steele, 
ClvApp., 218 S.W. 101. 

Where two or more issues of fa«t 
are sahmitted to the Jury, each should 
be distinctly framed, and the jury 
should pass on and find separately as 
to each. 

Pa.—Kberly v. Eborly, 36 A.2d 729. 
164 Pa.f?uper. 641—Blseuser v. Bl- 
sesser, 80 Pa.Sup6r. 117. 
Abandonment 

(1) The submission of question 
whether wife voluntarily abandoned 
husband suing for divorce, without 
requiring a Ending whether wife 
left husband b(>cause of a«*ts, con¬ 
duct, or procurement of husband, 
was reversible error, where evidence 
whether wife so left presented ques¬ 
tion of fact for jury. 

Tex.-—Hansen v. Hansen, Civ.App., 110 
S.W.2d 1006. 

(2) In action for absolute divorce 
on ground of two-year separation, U- 

27A C.J.S.—37 


sue *Vaa separation brought about by 
the plaintiif*s own misconduct toward 
the defendant’* was sufficient in form 
to present determinative question 
raised by affirmative defense of aban¬ 
donment. 

N.C.—Walker v. Walker, 77 S.B.2d 
716, 238 N.C. 299. 

Ooxamunlty estate 
In husband’s divorce action, sub¬ 
mission of question as to amount of 
community property by inquiring 
whether there was any increase in 
husband’s financial worth during the 
time he and wife lived together, and, 
if 80 , how much, was error. 

Tex.—^Hansen v. Hansen, Civ.App., 
110 S.W.2d 1006. 

58. Tex.—Davis v. Davis, Clv.App., 
108 S.W.2d 681. 

59- Tex.—Steele v. Steele. Civ.App., 
218 S,W. 161. 

59-5 TuX.—^Howell V. Howell, 210 S. 
W.2d 978.147 Tex. 14. 

59.10 Tex.—^Howell v. Howell, su¬ 
pra. 

60. Ill,—Williford V. Williford, 162 
IU.APP. 24. 

19 C.J. p 152 note 82. 

61. N.y.—Smith v. Smith, 4 Paige 
432, 27 Am.D. 75. 

19 C.J. p 152 note 83. 

68- N.Y.—Haff v. Half, 118 N.Y.S. 
52, 64 Misc. 122. 

Pa,—Uhrich v. Uhrlch. 4 Pa.Co. 131. 
19 C.J. p 152 note 84. 
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Procedure on. return of mle 
On rule to show cause why fact 
issue in divorce case should not be 
tried to jury, court may discharge 
rule, make it absolute, or frame is¬ 
sues itself. 

Po.—Gearing v. Gearing, 90 Pa.Super. 
192. 

63. N.T.—Whitney v. Whitney, 28 
N.Y.S. 214, 76 Hun 585. 

64. N.Y.—Oxenham v. Oxenhnm, 
239 N.Y.S, 480, 228 App.Div. 185. 

65. Pa.—Scott V. Scott, 23 Pa.Dlst. 
152, 41 Pa.Co. 667. 

66. Ill.—^Mathews v. Mathews, 227 
I11.APP. 466. 

Tex.—^Berg v. Berg, Clv.App., 116 
S.W.2d 1171, error dismissed— 
Kyle V. Kyle. Civ.App.. 65 S.W.2d 
885. 

19 C.J, p 162 note 87. 

BTiUng pending preliminary state¬ 
ment of plaintiff’s case by her coun¬ 
sel that husband’s failure to pay 
temporary alimony could be consid¬ 
ered on cruel treatment did not in¬ 
timate opinion that failure author¬ 
ized divorce and alimony. 

Ga.—Pepper v. Pepper, 162 S.B. 103, 
169 Ga. 832. 

66.5 Colo.—Simmons v. Simmons, 
108 P.2d 871,107 Colo. 78. 

N.C.—^Taylor v. Taylor, 33 S.B.2d 492, 
226 N.C. 80. 

Pa. —Schantz v. Schantz, Com.Pl., 62 
Danc.Rev. 47. 

67. Ill.—Taylor v. Taylor, 14 N.B.2d 
2GG, 294 IlLApp. 619. 
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ty,®® desertion,®® and personal indignities,70 and 
to determine questions such as separation,70.5 mu¬ 
tual consent to separation,^! condonation,^!-® recrim- 
ination,7!-!0 and residence.^!-!® Where the ques¬ 
tion of jurisdiction depends on questions of fact, 
determination thereof is the province of the jury 
properly instructed by the court.72 

Where the evidence permits of only one reason- 
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able conclusion, the court may direct a verdict.^®-® 
§ 154. - Instructions 

The instructions to the Jury should embody a correct 
statement of the law applicable to the case. 

As in other civil cases, the court should fairly 
submit to the jury instructions embodying a correct 
statement of the law applicable to the case.73 The 


N.Y.—^Parkas v. Parkas, 39 N.T.S.2d 
836, 266 App.Div. 521. 

Wls.—Brmis v. Ermls, 38 N.W.2d 485, 
255 Wis. 339. 

19 O.J. p 152 note 87 Ca] (14). 
trncorxoborated evidence of murderer 
Trial court erred in declining* to 
submit issue of adultery in divorce 
case to the Jury, notwithstanding the 
only evidence thereof was the un¬ 
corroborated testimony of corespond¬ 
ent who was a self-confessed murder¬ 
er. 

N.T.—Simons v. Simons, 58 N.T.S.2d 
668, 270 APP.D1V. 88. 

Evidence held to raise Jury question 
N.T.—Baron v. Baron, 299 N.T.S. 280, 
252 App.Div. 293—Symington v. 
Symington, 214 N.T.S. 307, 216 App. 
Div. 653. 

19 ax p 152 note 87 [a] (13). 

68. Ga.—Wilson v. Wilson, 162 S,E. 
640, 174 Ga. 238—Sword v. Sword. 
112 S.E. 364, 163 Ga. 440. 

Ill.—-Teal V. Teal, 165 N.E. 28, 324 
Ill. 207. 

Kempski v. Kempskl, 77 N.B.2d 
344, 333 I11.APP. 331. 

19 ax p 152 note 87 [a] (11), (12). 

Apprehension of danger to life 
Where a wife’s assault on her 
husband, in which she attempted to 
choke him, was accompanied by a 
declaration that if she had a pistol 
she would shoot him, it was a ques¬ 
tion for the Jury whether this was 
sufficient to make the husband ap¬ 
prehensive of danger to his life. 

Ga.—^Phinizy v. Phinizy, 114 S.E. 185, 
154 Ga. 199. 

Whether further living together 
would be Insupportable held question 
of fact. 

Tex.—^Ballard v. Ballard, Civ.App., 
186 S.W.2d 294—^Rogers v. Rogers, 
Civ.App., 70 S.W.2d 211~Kyle v. 
Kyle, Civ.App., 55 S.W.2d 886— 
Arendale v. Arendale, Civ.App., 22 
S.W.2d 1080—Caywood v. Cay- 
wood, Civ.App., 290 S.W. 889. 

19 ax p 162 note 87 [a] (7). 

Evidence held suidcient to raise Jury 
question 

Ga.—Poythress v. Poythress, 102 S. 

E.2d 607, 213 Ga. 882. 

Tex.—Zuniga v. Zuniga. Civ.App., 244 
S.W.2d 270—^Brown v. Brown, Civ. 
App., 120 S.W.2d 860. 


Evidence held not to raise Jury ques¬ 
tion 

Ill.—Teal V. Teal. 165 N.E. 28, 324 
Ill. 207. 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 501. 

Tex—^Harrell v. Harrell, Civ.App., 
261 S.W. 206. 

69. Ga.—Wilson v. Wilson, 162 S.E. 
540, 174 Ga. 238. 

19 C.X p 162 note 87 [a] (3). 
Evidence held to raise Jury ques¬ 
tion 

Pa.—^Kurniker v. Kurniker, 94 Pa. 
Super. 257. 

70. Evidence held to raise Jury ques¬ 
tion 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 501. 

70.5 N.a—Oliver v. Oliver, 13 S.B.2d 
549, 219 N.C. 299. 

71. N.C.—Williams v. Williams, 29 
S.E,2d 39, 224 N.C. 91—^Reynolds v. 
Reynolds, 187 S.B. 768, 210 N.C. 
5o4. 

19 ax p 152 note 87 [a] (4), (16). 

71.5 Ga.—Colvin v. Colvin, 87 S.E.2d 
390, 211 Ga. 692—Paris v. Paris, 28 
S.E.2d 462, 197 Ga. 162. 

71.10 Ill.—^Bissekumer v. Bisse- 
kumer, 67 N.B.2d 621, 324 Ill.App. 
158. 

71.15 Colo.—Simmons v. Simmons, 
108 P.2d 871, 107 Colo. 78. 

Evidence held sufficient for submis¬ 
sion to Jury 

N.C.—Welch V. Welch, 39 S.E.2d 467, 
226 N.C. 641, 

72. Pa.—^Huston v. Huston, 197 A. 
774,130 Pa.Super. 601. 

19 ax p 162 note 87 [a] (6), (10). 

However, question of Jurisdiction 
is to be decided by court, although 
Jury may affirm or deny it by gen¬ 
eral verdict, where it is dependent 
on fact questions. 

Pa.—Gearing v. Gearing, 90 Pa.Super. 
192. 

72A Ill.—^Hopkins v. Hopkins, 77 N. 

B.2d 43, 399 Ill. 160. 

Befusal to direct verdict held not 
error 

Tex.—^Turman v. Turman, Civ.App., 
99 S.W.2d 947, error dismissed, 
certiorari denied 67 S.Ct 933, 301 
TJ.S. 698, 81 L.Bd. 1363, rehearing 
denied 58 S.Ct. 7, 302 U.S. 774, 82 
L.Ed. 600. 


Premature motion 
In divorce action, defendant’s mo¬ 
tion for a directed verdict at the close 
of plaintiff’s testimony was properly 
overruled where the plaintiff had not 
completed his testimony in chief. 
Ohio.—Slyh v. Slyh, App., 135 N.E.2d 
675. 

73. Ga.—^Taylor v. Taylor, 25 S.E.2d 
606, 195 Ga. 711—Twilley v. Twil- 
ley, 24 S.E.2d 41, 195 Ga. 291— 
Boone v. Boone, 16 S.E.2d 868, 192 
Ga. 679—Alford v. Alford, 7 S.E.2d 
278, 189 Ga. 630—Lowry v. Low¬ 
ry, 163 S.E. 11. 170 Ga. 349, 70 A. 
L.R. 488—Smith v. Smith, 149 S. 

‘ B. 39, 168 Ga. 725—Skellie v. Skel- 
lle. 111 S.E. 22, 162 Ga. 707. 

Ill.—Teal v. Teal, 165 N.B. 28, 324 
Ill. 207. 

N.Y.—Kay v. Kay, 256 N.Y.S. 147, 
235 App.Div. 26. 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 601—Vernon v. Ver¬ 
non, 72 Pa.Super. 91—Pomerantz 
V. Pomerantz, 71 Pa.Super. 241. 

Tex.—^McNabb v. McNabb, Civ.App., 
207 S.W. 129. 

19 C.X p 163 note 88. 

Xnstmction construed 
In a divorce suit, an instruction 
that, unless evidence of defendant’s 
confession was corroborated, the Ju¬ 
ry could not find for plaintiff on the 
charge of adultery, did not exclude 
from consideration letters intro¬ 
duced by plaintiff and claimed to 
constitute corroboration. 

Ga.—Reynolds v. Reynolds, 106 S.B. 
182, 161 Ga. 208. 

Instructions held erroneous 
D.C.—^McFarland v. U. S., 174 P.2d 
638, 85 U.S.APP.D.C. 19. 

Ga.—^Hyndman v. Hyndman, 69 S.E. 
2d 869, 208 Ga. 797—Levine v. Le¬ 
vine, 66 S.E.2d 266, 206 Ga. 234. 
Ill.—^Bissekumer v. Bissekumer, 67 
N.B.2d 521, 324 IlLApp. 168. 

N.Y.—Parkas v. Parkas, 39 N.Y.S.2d 
836, 265 APP.Div. 621. 

N.C.—Mallard v. Mallard, 68 S.E.2d 
247, 234 N.C. 664—Williams v. Wil¬ 
liams, 29 S.E.2d 39, 224 N.a 91. 
Instructions held not erroneous 
Ga.—Poythress v. Poythress, 102 S. 
E.2d 607, 213 Ga. 882—Simmons v. 
Simmons, 22 S.E.2d 399, 194 Ga. 
649—Wilson V. Wilson, 162 S.B. 640, 
174 Ga. 238. 

Ill.—Dorian v. Dorian, 131 N.B. 129, 
298 Ill. 24. 
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instructions must be responsive to the issues,^4 
and in accordance with the evidence presented, 
and must not be misleadiiig^e or inconsistent^^ it 
is not error for the court to fail to charge that the 
law favors marriage,78 or to fail to state the mean¬ 
ing of words in common use,*^^ or to fail to charge 
as to a matter not in issuc.7^>-5 A requested in¬ 
struction which is fully covered by other proper in¬ 
structions may be refused.^O An instruction which 
states the substance of a statutory definition of 
cruelty is not erroneous merely because it does not 
use the exact language of the statute.80.5 

§ 155. -Verdict 

It is ordinarily held that where a Jury trial Is a mat- 


DIVORCE §§ 154-155 

ter of right, the verdict of a jury in a divorce suit Is as 
conclusive as in an ordinary civil action, and that a 
jury’s verdict is only advisory where submission to the 
Jury rests in the discretion of the court; but these rules 
are not adhered to in certain Jurisdictions. 

Where issues are framed and submitted to the ju¬ 
ry, they should be answered by them.8i The ver¬ 
dict should state specifically and with certainty the 
facts found to be true,82 and should be responsive 
to the issues.83 It has been held that in a divorce 
case tried by a jury, there must be findings by the 
jury as to all jurisdictional questions.83.5 Wiere 
the sole effect of a finding that libelant committed 
adultery could be to prevent him from obtaining a 
divorce on the ground of adultery, and the jury 
found that respondent did not commit adultery, it 


Bateman v. Bateman, 85 N.E.2d 
196, 337 IlLApp. 7. 

N.C.—O’Briant v. O’Brlant, 79 S.E.2d 
262, 239 N.C. 101—^Ziglar v. Zifflar, 
36 S.B.2d 657, 226 N.C. 102—Oliver 
V. Oliver, 13 S.E.2d 549, 219 N.C. 
299—^Nelson v. Nelson, 149 S.E. 
686, 197 N.C. 465. 

Tex.—Heard v. Heard, Clv.App., 272 
S.W. 601. 

74. Ga.—Stanley v. Stanley, 180 S. 
E. 217, 180 Ga. 626—^Lowry v. 
Lowry, 153 S.E. 11, 170 Ga. 349, 
70 A.L.R. 488. 

19 C.J. p 153 note 89. 

Trial of divorce sad ejeotment to- 
fifether 

Where a husband's suit for di¬ 
vorce with the wife’s counter peti¬ 
tion for alimony was, by consent, 
tried with an ejectment action by 
the husband’s grantee, defended by 
the wife on the ground that the con¬ 
veyance was in fraud of her claim 
for alimony, charges upon the issues 
involved in the ejectment case wore 
properly given when limited by the 
court to the Issues In that ease. 
Ga.—Mitchell v. Mitchell, 107 S.E. 44, 
161 Ga. 466. 

General ohaxgs on the law of di¬ 
vorce was not erroneous as a mis¬ 
statement of the contimtions of the 
parties, although it stated law whleh 
under the facts was inapplicable to 
the case. 

Ga.—Spain v. Spain, 47 S.E.2d 279, 
203 Ga. 411. 

76. Ga.—Ginsburg v. GInsburg, 116 
S.E. 646. 154 Ga. 831. 

N.C.—Reynolds v. Reynolds, 187 S. 

E. 768. 230 N.C. 654. 

19 C.J. p 153 note 90. 

Defense not pleaded 
Although recrimination was not 
pleaded, defendant wife had right 
to have instruction upon recrim¬ 
ination as a defense submitted, 
where issue was raised by the evi¬ 
dence, since, even where there is no 
answer, it is the duty of the court 
to hear any testimony which shows 


that plaintiff is not entitled to a 
divorce. 

Tex,—^McNabb v. McNabb, Civ.App., 
207 S.W. 129. 

Xnstructions held not erroneons 
Ga.—Paris v. Paris, 28 S.B.2d 452, 
197 Ga. 162—Goodin v. Goodin, 142 
S.E. 158, 166 Ga. 38. 

Ill.—Teal V. Teal. 155 N.B. 28, 324 
Ill. 207. 

76. Ga.—McCord v. McCord, 78 S. 
E. 833, 140 Ga. 170. 

Ill.—Balswic V. Balswic, 179 IlLApp. 
118. 

19 C.J. p 163 note 91. 

Tailnre to define ’^repeated cmelty” 
In wife’s suit for divorce on ground 
of extreme and repeated cruelty, in¬ 
struction telling tie Jury that wife 
must prove extreme and repeated 
cruelty without defining in any in-| 
struction what constituted “repeated 
cruelty’* was error as likely to con¬ 
fuse the jury. 

III.—^Kempski v. Kempskl, 77 N.B.2d 
344, 333 IlLApp. 331. 
znstraotions held erroneous 
Ill.—Bissekumer v. Bissekumer, 67 N. 

E.2d 621, 324 IlLApp. 158. 

Pa,—Reiter v. Reiter, 48 A.2d 66, 169 
l’a.Supor. 344. 

Xnstraotions held not erroneous 
Gn.—Jeffrey v. Jeffrey, 66 S.B.2d 566, 
206 Ga. 41—Dillard v. Dillard, 30 S. 
R2d 621, 197 Ga. 726—Taylor v. 
Taylor. 26 S.B.2d 606, 196 Ga. 711— 
Duncan v. Duncan, 189 S.E. 18, 183 
Go. 570, 

Nov.—^Lamb v. Lamb, 65 P.2d 872, 
67 Nev. 421. 

77- Ill.—^Lcnning v. Lenning, 62 N. 
K. 46, 176 Ill. 180. 

19 C.J. p 153 note 92. 

76. Ga.—Stanley v. Stanley, 180 S. 
E. 217, 180 Ga, 626—Liggett v. 
Liggett, 179 S.E. 729, 180 Ga. 628. 

78- Masa—Callan v. Callan, 181 N. 
E. 730, 280 Mass. 37. 

78JI Ga,—^TwlUcy v. Twilley, 24 S. 
E.2d 41,196 Ga. 291. 
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80. Mass.—Callan v. Callan, 181 N.B. 
786, 280 Mass. 37. 

Tex.—^McCrary v. McCrary, Civ.App., 
230 S.W. 187. 

64 C.J. p 892 note 98. 

80.5 Ga.—Bell v. Bell, 97 S.E.2d 671, 
213 Ga. 176. 

81. N.C.—^McKenzie v. McKenzie, 69 
S.B. 134, 153 N.C. 242. 

82. Ill.—^Thatcher v. Thatcher, 17 
Ill. 66. 

N.C.—Wood V. Wood, 27 N.C. 674. 

19 C.J. p 163 note 94. 

83- Colo.—Garver v. Garver, 121 P. 
165, 62 Colo. 227, Ann.Cas.l013D 
674. 

Pa.—Kushing v. Kushing, 87 Pittsb. 
L.J. 21. 

19 C.J. p 163 note 95. 

Sufficiency to support judgment 
A special issue verdict was suffi¬ 
cient to support judgment granting 
husband divorce, although not find¬ 
ing that he was bona fide inhabit¬ 
ant of county in which suit was 
brought for six months next preced¬ 
ing filing thereof, where evidence 
conclusively showed that he was 
born and reared in such county and 
lived there all his life up to date of 
trial, so that there was no fact is¬ 
sue to be determined by Jury in that 
regard. 

Tex.—^Franzetti v. PTanzettl, Civ.App., 
120 S.W.2d 123. 

83.5 Nev.—^Harris v. Harris, 169 P.2d 
676, 62 Nev. 473. 

Special verdict was insufficient to 
support the judgment granting a di¬ 
vorce where it did not contain find¬ 
ings as to jurisdictional Question of 
residence. 

Nev.—^Harris v. Harris, supra. 
Findings stricken 

After findings of jury were stricken 
by court, no finding existed author¬ 
izing court to enter a decree finding 
plaintiff a resident of state, and 
granting a divorce on ground of three 
years separation. 

[ Nev.—^Harris v, Harris, supra. 
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was not necessary for them to decide whether libel¬ 
ant did or did not do so, as it would amount to 

nothing.84 

The verdict is to have a reasonable intendment, 
and should be construed in the light of the plead¬ 
ings, the issues made by the evidence, and the charge 
•of the court.85.5 Any inference, from the parties’ 
living together after the cruelty complained of, that 
they cohabited during such time is rebutted by a 
finding in response to a special issue that they did 
not cohabit^® 

A verdict which is inconsistent is invalid.®®*® 
A finding that plaintiff’s misconduct was reason¬ 
ably calculated to have provoked defendant’s mis¬ 
conduct does not establish the defense of recrimina¬ 
tion and does not bar the grant of a divorce on an¬ 
other finding that defendant was guilty of cruel- 
ty.86.10 Where two issues, covering separate 
grounds for divorce are submitted to the jury, and 
the evidence as to one ground is insufficient, a gen¬ 
eral verdict for plaintiff will be set aside.®®*!® Pro¬ 
visions in a verdict with respect to divorce and 
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alimony have been held separable so that the ver¬ 
dict may stand in so far as it relates to divorce while 
its alimony provisions are set aside.® ®*20 

A statute requiring special verdicts or special 
findings to be in writing and filed with the clerk em¬ 
braces a finding of the jury in a divorce action on 
the issue of adultery®^ and is mandatory,®® but the 
right to object to noncompliance therewith may be 
waived.®® 

Under a Georgia statute, since repealed, a ver¬ 
dict became final unless an application to modify or 
set it aside was made within a specified time after 
its rendition.®®-® 

Conclusivencss. Although a jury’s verdict on an 
issue submitted may determine the question of fact 
involved, it is not the end of the proceeding since 
with the facts established the court must determine 
the cause.®® As a general rule, where a jury trial is 
not a matter of right, the jury’s verdict is merely 
advisory, and the court may in its discretion disre¬ 
gard it or set it aside.®! However, in at least one 


84si Pa.—Ackerman v. Ackerman, 3 
Pa.Blst. & Co. 296, 38 Iianc.Ij.Rev. 
323. 

85. Ga.—^Davenport v. Davenport, 82 
S.B.2d 664, 210 Ga. 687—Taylor v. 
Taylor, 25 S.B.2d 506, 196 Ga. 711— 
Twilley v. Twllley, 24 S.B.2d 41, 
196 Ga. 291—Tillinghast v. Clay, 
111 S.E. 384, 152 Ga. 816. 

*^ave not” 

In wife's divorce suit, on special 
issue inquiringr whether husband has 
been miilty of excesses, etc., Jury’s 
answer “Have not” sufficiently indi¬ 
cated intention to grive negrative reply 
and supported Judgment denying di¬ 
vorce. 

Tex.—^Ballard v. Ballard, Civ.App., 186 
S.W.2d 294. 

Verdict not stating in whose favor it 
is made 

Where both parties to divorce suit 
introduce evidence supporting their 
respective prayers for divorce. Jury's 
verdict granting total divorce, with¬ 
out stating whether it is for plaintiff 
or defendant, will be construed as for 
plaintiff. 

Ga.—^Pried v. Fried, 69 S.E.2d 862, 
208 Ga. 861—Gardner v. Gardner, 
68 S.E.2d 416, 206 Ga. 669—Carawan 
V. Carawan, 46 S.E.2d 688, 203 Ga. 
326—^Taylor v. Taylor, 25 S.E.2d 
506, 195 Ga. 711. 

Verdict for <<plaintifP’ 

In cross actions for divorce, verdict 
for “plaintiff” was not so vague and 
indefinite in identification of parties 
as to be unenforceable, where alimony 
in stated sum was awarded to “de¬ 
fendant” wife by name. 


Ga.—Hinkle v. Hinkle, 74 S.E.2d 667, 
209 Ga. 554. 

85.5 Ga.—Wright v. Wright, 68 S.E. 
2d 573, 208 Ga. 688—Twilley v. 
Twilley, 24 S.B.2d 41, 196 Ga. 291. 

86- Tex.—^Mahurin v. Mahurin, Civ. 
App., 208 S.W. 568. 

86.5 Ga.—^Hyndman v. Hyndman, 60 
S.E.2d 859. 208 Ga. 797. 

Verdict granting both parties divorce 
A verdict granting husband divorce 
on ground of voluntary and wilful 
desertion would be irreconcilable 
with verdict granting wife divorce on 
ground of cruel treatment 
Ga.—^Hyndman v. Hyndman, supra. 
KiLdiXLgs held not inconsistent 
(1) Finding that plaintiff and de¬ 
fendant agreed to work together to a 
common purpose, the proceeds of 
their labor to become their Joint 
property, and finding that plaintiff 
and defendant had entered into a 
common-law marriage agreement 
Tex.—Bobbitt v. Bobbitt, Civ.App., 
223 S.W. 478, dismissed for want of 
Jurisdiction. 

<2) In divorce action finding that 
defendant's cruel treatment was pro¬ 
voked by acts and conduct of plain¬ 
tiff and finding that acts of plaintiff 
were not reasonably calculated to pro¬ 
voke defendant's misconduct were not 
conflicting. 

Tex.—^Mitcham v. Mitcham, Civ.App., 
202 S.W.2d 947. 

86.10 Tex.—Carter v. Carter, Civ. 

App.. 151 S.W.2d 884. 

Recrimination generally see supra § 
67. 


I 86.15 Pa.—^Eberly v. Bberly, 36 A. 2d 
729, 164 Pa.Super. 641. 

86.20 Ga.—^Pried v. Pried, 60 S.B.2d 
862, 208 Ga. 861—Hyndman v. 

Hyndman, 69 S.B.2d 859, 208 Ga. 
797—Boone v. Boone, 15 S.B.2d 868, 
192 Ga. 579. 

87. H.T.—Smith v. Smith, 225 N.T. 
S. 606, 130 Misc. 905. 

88. N.T.—Smith v. Smith, supra. 

89. N-T.—Smith v. Smith, supra. 

89J5 Ga.—Allison v. Allison, 53 S.E. 

2d 114, 206 Ga. 233. 

Petition to modify or vacate verdict 
generally see infra § 158 b. 

90. Pa.—^Blsesser v. Blsesser, 80 Pa. 
Super. 117. 

Detenuinatioii of other facts 
It remains for trial court to pass 
on the material facts not involved 
in issues tried by Jury and to enter 
a final decree. 

Pa.—Eberly v. Eberly, 3« A.2d 729, 
164 Pa.Super. 641—^Els»-‘sser v. El- 
sesser, 80 Pa.Super. 117. 

91. Ariz.—Williams v. Williams, 
243 P. 402, 29 Ariz. 638. 

19 C.J. p 154 note 97. 

AcceptaxLoe of verdict 

(1) In action on ground of deser¬ 
tion, in which defendant by cross 
complaint charged cruelty, adultery, 
and nonsupport, findings for plaintiff 
by the court, express as to deser¬ 
tion, but merely adopting the Jury’s 
verdict as to other issues, are valid. 
Colo.—^Jones v, Jones, 207 P. 696, 71 

Colo. 420. 

(2) Where defendant filed pleas 
to the Jurisdiction and a jury was 
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jurisdiction, although the allowance of a jury trial 
rests in the discretion of the court, as stated supra 
§ 152, where a divorce action is submitted to a jury, 
its verdict is as conclusive as in an ordinary com¬ 
mon-law actioii.^i-5 

Where a jury trial is a matter of right, the verdict 
of a jury is usually as conclusive as in an ordinary 
civil action,^ 2 and it cannot be set aside except for 
sufficient cause.^2 

In Texas, as stated supra § 151, either party to a 
divorce action may demand a jury as a matter of 
right, and where a jury trial is had, plaintiff must 
secure jury findings affirming the material facts al¬ 
leged in his petition, except as to those facts es¬ 
tablished as a matter of law, and in addition, he 
must satisfy the trial judge that the evidence is full 
and satisfactory.^3.5 While it is generally stated 
that the court is not bound by the findings of the 
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jury, and that such findings are only advisory,93.l0 
it would seem that the court may not decree a di¬ 
vorce where the jury finds that grounds for a di¬ 
vorce do not exist.33.i5 Thus, while the court may 
not grant a divorce where the jury has found that 
facts which would authorize such relief do not ex¬ 
ist, the court is not required to grant a divorce al¬ 
though the jury has found facts authorizing such 
relief ;33.20 and the court, in its discretion, may 
deny a divorce although the jury find that grounds 
for a divorce exist.33.25 The court may direct a 
verdict denying a divorce, but may not direct a ver¬ 
dict in favor of a divorce.33.30 

Two-verdict requirement. The Georgia constitu¬ 
tion of 1877 contained a provision, omitted in the 
constitution of 1945, forbidding the grant of a di¬ 
vorce except on the concurrent verdicts of two ju¬ 
ries at different terms of court.34 Verdicts, in or- 


impancled and found in favor of 
plaintiff on the ploa.s, court did not 
err “in enterinf? up judf?mt*nt on tho 
verdict of the jury before a hearing 
of the case upon its merits.” 

Va.—Towson v. Towaon, 102 S.K. 48, 
126 Va. 640. 

91.5 Pa.—^Reiter v. Reiter, 48 A.2d 
66. 169 Pa.Super. 344. 

92. Ill.—-Stafford v. Stafford, 132 N. 
E. 462, 299 111. 438, 20 A.L.U. 827. 

Mogahy v. Megahy, 61 N,E,2d 75, 
320 lll.App. 362. 

Kev.—Corpus Juris olted In. KlUngor 
V. Elllngcr, 239 P, 801, 804, 48 Nev, 
205. 

N.T.—Goldatcln v. Goldstein, 208 N. 
Y.S. 810, 212 App.Piv. 470. 

Lubuk V. Lubuk, 42 N,Y.S.2d 694, 
181 Misc. 852 -Arnold v, Arnold, 
239 N.y.S. 98, 13G Misc. 29, alllrmed 
243 N.Y.S. 344, 230 App.Div. 79— 
Smith V. Smith. 226 N.Y.S. C06, 130 
MIhc. 905. 

19 C.J. p 154 note 08. 

Adultery and other issuee 
In divorce action, determination 
of jury on issue of adultery ia alone 
binding on court and consent to sepa¬ 
rate trial by jury of other isHuea, 
although not favored, does not alter 
fact that jury's action is advisory 
only. 

N.Y.—Hartmann v. Hartmann, 91 N. 
Y.S.2d 629. 

93, Ill.—Mcgnhy v, Megahy, 61 N.B. 
2d 75, 320 lll.App. 3C2. 

Nev.—Corpus Juris cited in KOlnger 
V. Emngor, 239 P. SOI. 804. 48 Nev. 
205. 

N.Y.—Goldstein v. Goldstein, 208 N.Y. 
S. 810, 212 APP.DIV. 470. 

Arnold v. Arnold, 239 N.Y.S, 98, 
136 Miac. 29. affirmed 243 N.Y.S. 
344. 230 APP.D1V. 79, 

19 C.J. p 154 note 99. 


Where evidence is sni&oient to sup¬ 
port verdict, court may not direct a 
verdict to the contrary or enter judg¬ 
ment notwithstanding the verdict. 
Ill.—Surratt v. Surratt, 146 N.B.2d 
694, 12 I11.2d 21. 

93.6 Tex.—Hodges v. Hodges, Civ. 
App., 207 S.W.2d 948—Ballard v. 
Uallard, Clv.App., 186 S.W.2d 294. 

93.10 Tex.—^Rcsendez v. Resendez, 
Clv.App.. 282 S.W.2d 318—Howell 

V. Howell, Civ.App., 206 S.W.2d 616, 
certiiiod question answered 210 S. 

W. 2d 978, 147 Tex. 14—Whitsett v. 
Whitsett, Civ.App„ 201 S.W.2d 114, 
rt*fu.aed no reversible error—Skop v. 
Skop, Civ.App., 201 S.W.2d 77— 
Scanncll v. Scannell, Civ.App., 117 
S.\V’,2d 638—^Turman v. Turman, 
Civ.App., 99 S.W.2d 947, error dis¬ 
missed, certiorari denied 67 S.Ct. 
933, 301 U.S. 698, 81 L..Bd. 1353, 
rehearing denied 58 S.Ct. 7. 302 TJ.S. 
774, 82 L.Kd. 600—Smith v. Smith, 
Clv.App., 218 S.W. 602—Kentz v. 
K4*utz, Civ.App.. 209 S.W. 200. 

19 C.J. p 164 note 97. 

X*lading8 supported by evidence 
C?<»urt is not bound by jury find¬ 
ings though they have support 
in the evidence. 

Tex.—Ijindsey v. Lindsey. Clv.App., 
228 S.\V.2d 878—Hodges v. Hodges. 
Civ.App., 207 S,W.2d 943. 

Disregard of findings 

(1) Whore court disregards Jury's 
finding under statute, when evidence 
supporting finding is not full and 
satisfactory, court acts, not as if jury 
had never sat, but on and concerning 
finding made. 

T4!X.—Auboy V. Aubey, CivA.pp.. 264 
S.W.2d 484. 

(2) Tho court does not err in ig¬ 
noring findings that could not be 
made a basis for the judgment. 
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Tex.—^Faison v. Faison, Civ.App., 31 
S.W.2d 828, error dismissed. 

(3) Entry of judgment without re¬ 
gard to findings of jury was not error, 
as against contention that statutory 
method for rendition of judgment 
notwithstanding verdict should have 
been followed, since such matter rests 
in trial court’s discretion. 

Tex.—Turman v. Turman. Civ.App., 09 
S.W.2d 947, certiorari denied 57 S. 
Ct. 933, 301 U.S. 698, 81 L.Ed. 1363, 
rehearing denied 68 S.Ct 7, 302 U. 
S. 774, 82 L.Bd. 600. 

New trial 

If jury verdict in divorce suit, that 
evidence on mental cruelty was of 
such a nature as rendered further liv¬ 
ing together of husband and wife in¬ 
supportable, was not satisfactory to 
trial court, trial court should set 
aside verdict or grant a new trial. 
Tex.—Crum v. Crum, Civ.App., 282 S. 
W.2d 280. 

93.15 Tex.—Whitsett v. Whitsett, 
Civ.App., 201 S.W.2d 114, refused 
no reversible error. 

93.20 Tox.—Bateman v. Bateman, 
Civ.App., 188 S.W.2d 866, error dis¬ 
missed. 

93.25 Tex.—Deebs v. Deebs, Civ.App.. 
164 S.W.2d 758. 

93.30 Tex.—Skop v. Skop, Civ.App., 
201 S.W.2d 77—^Hansen v. Hanson, 
Civ.App., 96 S.W.2d 648—McCrary 

V. McCrary, Clv.App., 23*0 S.W. 187. 
19 C.J. p 154 note 98 [b]. 

Judgment non obstante veredicto 

Rule of procedure authorizing ren¬ 
dition of judgment non obstante vere¬ 
dicto if a directed verdict would have 
been proper does not authorize direc¬ 
tion of a verdict in favor of a divorce* 
Tex.—Skop V. Skop, Clv.App., 201 S. 

W. 2d 77. 

94. Ga.—Dillard v. Dillard, 30 S.B. 
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I 

der to be concurrent within the meaning of the con¬ 
stitutional provision, must have been in agree- 
ment^^-5 The second verdict dissolved the mar¬ 
riage, and a decree entered thereon was not essen- 
tial.^5 Where defendant’s counsel dismissed his 
answer and cross petition and a first verdict of 
divorce was obtained, on trial of the case before 
a second jury after reinstatement of defendant’s 
cross petition defendant was not precluded from 
resisting plaintiff’s effort to secure a second ver¬ 
dict, or from submitting issues as to whether he 
was entitled to divorce and to marry again.®® 

§ 156. Reference 

a. In general 

b. Qualifications of referee 

c. Powers and duties of referee 

a. In General 

References are authorized in divorce suits In some, 


but not in other, Jurisdictions; and statutes or rules of 
court must be observed In appointing the master and 
submitting the case to him. 

As a general rule, where divorce suits are con¬ 
trolled by chancery practice, a reference to a mas¬ 
ter may be had as in other suits in equity,® 7 although 
there is some authority to the contrary.®® In any 
event, a statute authorizing a reference in a divorce 
case does not authorize the court to delegate its 
duty to determine a case.®®-® Divorce actions can¬ 
not even by consent of the parties be sent to a ref¬ 
eree for hearing in those jurisdictions where the 
statute requires the case to be tried in open court,®® 
or requires the court to hear the cause and makes 
the granting of the divorce dependent on proof to 
the satisfaction of the court.^ 

' In many states references in divorce suits are au¬ 
thorized by statutes, either as included within pro- 


2dl 621, 197 Ga. 726—Anglin v. 

Anglin, 90 S.R 73, 146 Ga. 322. 

19 C.J. p 154 note 96. 

Poxposa of cbange In. law 

Purpose of Divorce Act of 1946 
clianging the old law which required 
two separate verdicts at different 
terms, by authorizing a total divorce 
on one verdict and at one term, was 
to save time and avoid useless repeti¬ 
tion. 

Ga.—^Huguley v. Huguley, 51 S.E.2d 

445, 204 Ga. 692. 

first verdict at appearance term 

(1) Under statute providing for 
trial of cases either at law or in 
equity at the appearance term on the 
consent of the parties thereto, court 
had jurisdiction to try a divorce case, 
by consent of the parties, at the ap¬ 
pearance term for a first verdict and 
at the second term for a second ver¬ 
dict granting a total divorce. 

Ga.—Norvell v. Norvell, 14 S.E.2d 440, 

192 Ga. 1. 

(2) Under statute, superior court 
has jurisdiction to permit the rendi¬ 
tion of a first verdict in a divorce case 
at the appearance term of court with 
or without consent of the parties, and 
a verdict so rendered is binding un¬ 
less set aside as erroneous for pre¬ 
maturity upon proper motion to va¬ 
cate within six months. The provi¬ 
sion of statute that verdicts or judg¬ 
ments rendered in divorce cases at 
the appearance term of court with 
or without consent of the parties are 
legal and binding unless set aside 
as erroneous for prematurity upon a 
proper motion within six months ap¬ 
plies to actions for divorce instituted 
subsequently to the passage of the 
stotute, and is not limited to pending 
cases, notwithstanding a previous 


section of the statute authorizes 
trial of cases at the first term only 
by consent of the parties. Accord¬ 
ingly, in husband’s action for di¬ 
vorce, wife’s motion to vacate ver¬ 
dict returned at appearance term 
of court without consent of wife 
was required to be made within six 
months from date of such first ver¬ 
dict, and motion made after such 
period but within six months from 
second verdict and judgment entered 
at second term was barred, in ab¬ 
sence of fraud or other reason for 
delay. Wife was presumed to know 
of statute and was required to keep 
informed as to progress of the liti¬ 
gation and, in absence of fraud, her 
failure to make such motion within 
limitation period was not excused 
because she did not know that ver¬ 
dict had been rendered at appear¬ 
ance term. 

Ga.—^Bvans v. Evans, 9 S.B.2d 264, 190 
Ga. 364. 

94u5 Ga.—Hyde v. Hyde, 38 S.B.2d 
287, 200 Ga. 635. 

Verdicts held concurrent 
Verdict granting a total divorce to 
both parties followed by a verdict 
granting a divorce to the wife but 
denying one to the husband author¬ 
ized a decree for a divorce to the 
wife. 

Ga.—Dillard v. Dillard, 30 S.E.2d 621, 
197 Ga. 726. 

Verdicts held not concurrent 
Verdict for plaintiff husband, find- 
iiig in his favor for total divorce for 
cruel treatment of wife, was not con¬ 
current with a verdict for defendant 
vjife for total divorce on the ground 
of the cruel treatment of husband. 
Ga.—Hyde v. Hyde, 38 S,E.2d 287, 200 
Ga. 635. 


Both granted divorce 
Both husband and wife could be 
granted a divorce on ground of cruel 
treatment of the other, where jury 
returned concurrent verdicts in favor 
of both parties. 

Ga.—Singleton v. Singleton, 42 S.B. 
2d 737, 202 Ga. 269. 

95. Ala.—Ex parte McLendon, 195 
So. 733, 239 Ala, 564, construing 
Georgia law. 

96. Ga.—^Lovelace v. Lovelace, 177 
S.E. 685, 179 Ga. 822. 

97. Pla.—^Meeker v. Meeker, 76 So. 
197, 74 Fla. 442. 

Mich.—^Brown v. Brown, 56 N’.W.2d 
367, 335 Mich. 611. 

19 C.J. p 164 note 1. 

References 

Generally see References § 1 et seq. 
In equity see Equity § 622 et seq. 
In exceptional cases 
Practice of referring matters in 
equity to examiner or commissioner 
to take proof applies in suits for di¬ 
vorces or marriage annulments only 
in exceptional cases. 

D.C.—Cannon v. Cannon, D.C., 80 P. 
Supp. 79. 

98. Mo.—^Mangels v. Mangels, 6 Mo. 
App. 481. 

19 C.J. p 154 note 2. 

98.5 W.Va.—Currence v. Curronce, 18 
S.E.2d 656, 123 W.Va. 599. 

99. Ill.—^Traistar v. Traistar, 29 N. 
E.2d 286, 306 IlLApp. 509. 

19 C.J. p 154 note 4. 

Requirement of trial in open court 
see supra S 147. 

1. Ohio.—State v. Cleveland, 161 N. 
E. 918, 118 Ohio St. 536. 

Perry v. Perry, 136 N.E.2d 427, 
100 Ohio App. 15. 
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visions relating generally to practice in civil cases,2 
or by provisions expressly applicable therefor.3 
Thus, the rules of practice may authorize the court 
to hear the evidence itself or to appoint a master, 
on its own motion or the motion of either party.3-5 
In the absence of a mandatory rule of practice, 
application for a reference is addressed to the dis¬ 
cretion of the court.3-10 ^ referee can acquire ju¬ 
risdiction only in the manner provided by the stat- 
ute^ and a court is without power to validate pro¬ 
ceedings taken in violation thereof.^ 

The consent of the parties is sometimes made a 
prerequisite of such a reference,® but a reference 
does not follow as a matter of course on such con¬ 
sent, and the court in its discretion may grant or 
refuse the order and under some statutes, the 
stipulation or consent of the parties is not a condi¬ 
tion precedent to an order of reference.*^*® A stat¬ 
ute or rule forbidding the granting of a reference 
in undefended cases contemplates a defense in good 
faith, and not one interposed for reference pur¬ 
poses only.® 
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On motion to dismiss a complaint on the ground 
of the pendency of a suit by defendant in another 
jurisdiction, there is no occasion for appointment of 
a referee to determine defendant’s residence.® A 
demand for alimony is not an essential part of the 
cause of action for divorce and is, therefore, not 
included among the issues referred in a reference to 
hear and determine issues.^® 

A master should not be appointed until after the 
case is at issue, and a case is not at issue within 
this rule until the time to answer has expired.^®*® 
It has been held that where a master in divorce is 
prematurely appointed, all subsequent proceedings 
must be set aside.^®*^® It is immaterial that a mas¬ 
ter was appointed while a rule for a bill of particu¬ 
lars was pending where the master held no meet¬ 
ings until after the bill was filed.^i 

The disposition of divorce proceedings, referred 
to masters, is at all times within the control of the 
court,i2 which should provide for expeditious deter- 


2. Or.—Stoiwer v. Steiwer, 230 P. 
359, 112 Or. 486. 

19 C.J. P 164 note 6. 

3. N.T.—^Diuscli V. Dus<ih, 4 N.Y.S, 
2d 49, 107 Mine. 449, alllrmcd 12 
]Sr.Y.S.2d 252, 257 App.I^lv. 909. 

19 C.J. p 164 note 0. 

Court rule providitiK tor refcroncc 
to comml.s.sionor» in ohancory of all 
divorco caHos is valid. 

Va.—^Raiford v. Ralford, 68 S.E.2d 
888, 193 Va. 221. 

Beference to ottolal referee 
Under BtJitutc, 8Uiin*nH^ court may 
mako a rcferonc.o to an olllcial referee 
to hear and dotcrmlnu iHHueH in an 
action for divorco or soparallon. 
N.Y.—OoHHln V. GoHMin, 66 N.Y,S.2d 
190, 188 Mi.sc. 1. 

Information of court 
In matrimonial actions, court for 
Its own Information »nay order a 
reference and may act by accoptiiiK 
or rejoctinK in whole or in part 
referee’s flndInKs. 

Isr.Y.— Rosenlleld v. Rosenftold, 74 N. 

Y.S.2d 82, 272 App.Uiv. 547. 

3.5 Pa.—^Noland v. Noland, 69 Pa. 
DlHt. & Co, 6—Miller v. Miller, 3 Pa. 
Uist. & Co. 300. 

Pauli V. Pauli, Com.Pl., 40 Herk.s 
Co. 32—ClondenniriK v. Cl<‘ndonninK» 
Com.Pl., 2 Cumb.UJ'. 30—Monaco v. 
Monaco, Com.Pl., 29 Went.Co. 176, 
19 G.J. p 164 note 6 [b], 

Defendant may apply for appoint¬ 
ment of master where plaintiff fails 
to do so. 

Pa.—Noland v. Noland 69 Pa.Dist. & 
Co. 6. 

3.10 Cal.—Reed v. Reed, 267 P.2d 
1002, 113 C.A.2d 399. 


W.Va.—State ex rel. Stump v, Wat¬ 
kins, 61 S.E.2d 738, 132 W.Va. 294. 

4. OkL—Allen v. Allen, 205 P. 504, 
85 Okl. 240. 

Order of reference 
Where no order of reference had 
been made by supreme court justice 
as required by statute, official ref¬ 
eree sclccird by attorneys for par¬ 
ties in separation action was with¬ 
out jurisdiction either to hear and 
determine or hear and report. 

N.Y.—Duach v. Dusch, 4 N.Y,S.2d 49, 
167 Misc. 449, affirmed 12 N.Y.S.2d 
262, 257 App.Div, 909. 

6- N.Y,—^Dusch v. Dusch, supra. 

e. Okl.—Allen v. Allen, 205 P. 604, 
85 Okl. 240. 

19 C.J. p 164 note 7. 

7. N.Y.—Schapley v. Schaplcy, 205 
N.Y.S. 677, 123 Misc. 446. 

7.5 N.Y.—Gossin v. Gossin, GC N.Y.S. 
2d 190, 188 Misc. 1. 

8. N.Y.—Schapley v. Schapley, 205 
N.Y.S. 677, 123 Misc. 446. 

Defended action 

An action fur divorce was not un- 
defend<!d, to put the court in error 
for ordering a reference, where de¬ 
fendant was represented by counsel, 
who stood ready to mako such de¬ 
fense as the condition of plaintiff's 
proof permitted. It not being* essen¬ 
tial to defend an action that wit¬ 
nesses bo cross-examined at length, 
nor that defendant take the stand. 
N.Y.—Willard v. Willard. 185 N.Y.S. 
669, 194 App.Div. 123. 

9. N.Y.—Morrison v. Morrison, 260 
N.Y.S. 411, 232 App.Div. 619, 
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10. N.Y.—^Johnstone v. Johnstone, 
223 N.Y.S. 744, 130 Misc. 243. 
Reference to determine alimony see 
infra § 248. 

Pailuxe to report on permanent ali¬ 
mony held not error. 

Pa.—^Epstein v. Epstein, 93 Pa.Super. 
398. 

10.5 Pa.—Shroyor v. Shroyer, 85 Pa. 
Dist, & Co. 461, 4 Cumb.UJ. 1. 

Bradley v. Bradley, Com.Pl., 6 
Cumb.L.J. 85—Clendcnning v. Clen- 
denning, Com.Pl,, 2 Cumb.UJ. 36— 
Caldwell v. Caldwell, Com.Pl., 1 
Cumb.L.J. 23. 

In. absence of any controlling rule 
of court, a respondent in divorce 
should have a reasonable time, at 
least until the return day, in which 
to file an answer and apply for a 
jury trial, and the appointment of a 
master in the interim is premature. 
Pa.—Bcaston v. Beaston, 67 Pa.Dist. 
& Co. 356. 

10.10 Pa.—^Korach v. Korach, 61 Pa. 
Dist. & Co. 596—Beaston v. Beaston, 
67 Pa.Dist. & Co. 356. 

Clendenning v. Clendcnning, Com. 
PL, 2 Cumb.UJ. 36—^Dietz v. Dietz, 
Com.Pl., 37 Erie Co. 106. 

llm Pa.—^Epstein v. Epstein, 93 Pa. 
Super. 398. 

12. Pa.—Geyor v. Geyer, 188 A. 402, 
124 Pa.Super. 313. 

Witness unable to attend 
Pa.—Clemmensen v. Clemmensen, 
Com.Pl., 32 DeLCo. 522. 

Death of master 

Pa.—^Kemery v. Kemery, Com.PL, 87 
Berks Co. 235. 
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mination thereof.^s 

In a proper case, the court may revoke a refer- 
ence.13.5 a master’s appointment will not be va¬ 
cated on an application made two months thereafter, 
and after participation by both of the parties in the 
hearing before him.^^ 

Compensation, The general rules, discussed in 
References § 220 et seq., and Equity § 520, as to the 
compensation of referees have been applied in fix¬ 
ing the compensation of a referee to whom a di¬ 
vorce case has been referred.^^-^ 

b. Qualifications of Referee 

Referees must be learned in the law, and must be 
Impartial and free from bias or interest; but a party 
who knowingly permitted the reference to proceed can¬ 
not, after the filing of an adverse report, object to the 
qualifications of the referee. 

A statute providing that, where an action is re¬ 
ferred, “the court must designate the referee," and 
a rule of court providing that in such an action the 
court shall “in no case order the reference to a ref¬ 
eree nominated by either party, nor to a referee 
agreed upon by the parties,” are intended to pre¬ 


vent collusive divorces, and are applicable in all 
cases,i5 without inquiring whether or not there is 
a genuine contest.i'^ 

Where the parties consent to a reference gener¬ 
ally, an order of reference appointing a referee in 
violation of the statute and rule of court may be 
modified by striking out the name of the disqualified 
referee and substituting the name of another ref¬ 
eree but, where the parties consent only to a ref¬ 
erence to a particular referee, and the court refers 
the case to such referee in violation of the statute 
and rule of court, the court cannot appoint a new 
referee, as the whole reference must fall through 
on revoking the designation of the disqualified ref¬ 
eree.!^ 

A referee or master occupies a quasi-judicial po¬ 
sition which requires as strict impartiality as if he 
were a judge,!^*® and he must be free from inter¬ 
est, bias, or partiality.i^*io A person is not dis¬ 
qualified because he acted as referee in a prior ac¬ 
tion between the same parties^® or because of close 
friendship or association with counsel. 20.5 Even 
though no statute expressly requires the master to 


13. Pa.—Geyer v. Geyer, 188 A. 402, 
124 Pa.Super. 313. 

13.5 Conn.—^Dion v. Dion, 23 JL2d 
314, 128 Conn. 416. 

Pa.—Clendenning v. Clendenning, 

Com.Pl., 2 Cumb.L.J. 36. 
trnreasonable delay 
In view of referee's failure, when 
divorce action was recommitted to 
him to make dndingr on issue of hus¬ 
band’s condonation of wife’s in¬ 
tolerable cruelty, to make a further 
finding on such issue, and statement 
that he would be unable to give 
further attention to the matter for 
some months, trial court might well 
have revoked the reference and tried 
the case or recommitted it to another 
referee. 

Conn.—Dion v. Dion, 23 A.2d 314, 128 
Conn. 416. 

14. Pa.—^Brotherhead v. Brother- 
head, 17 Pa.Dist. 264. 

Revoking appointment of disquali¬ 
fied referee see infra § 156 b. 

14.5 Pa.—Bby v. Bby, Com.Pl., 30 
DeLCo. 610. 

W.Va.—^Brown v. Brown, 97 S.B.2d 
811. 

Statute providing for fee per day 
Under statute allowing fee of not 
to exceed ten dollars per day, master 
who reported number of hours worked 
would be compensated at statutory 
rate on the assumption that court 
day consists of five hours. 

Ill.—Rieman v. Rieman, 58 N.E.2d 
324, 324 IlLApp. 616—McGowan v. 
McCowan, 32 N.B.2d 335, 308 Ill. 
App. 669. 


Charge held excessive 
Master's charge of one thousand 
seven hundred fifty dollars for one 
hundred two hours spent on reference 
of matter on petition filed by wife 
for Increase in child support and 
reimbursement for expenses oc¬ 
curring after entry of divorce decree 
was larger than warranted and should 
be reduced by twenty per cent. 
Ill.—Strom V. Strom, 142 N.B.2d 172, 
13 Ill.App.2d 354. 

Premature hearing 
Where a master in divorce has been 
prematurely appointed but has pro¬ 
ceeded to hold a hearing and file a 
report, the court will reappoint the 
same master, but no additional com¬ 
pensation for rehearing shall be al¬ 
lowed without leave of court. 

Pa,—Shroyer v. Shroyer, 85 Pa.Dist. 

& Co. 461, 4 Cumb.L.J. 1. 

Additional compensation in bitterly 
contested case 

Pa.—Bby v. Bby, Com.Pl., 30 DelCo. 
510. 

Voluminous testimony 
Pa.—Campbell v. Campbell, Com.Pl., 
50 Lanc.Rev. 623. 

15. N.T.—^Perkins v. Perkins, 114 N. 
T.S. 960, 130 App.Div. 193. 

19 C.J. p 165 notes 10-13. 

16. N.T.—^Dusch V. Dusch, 4 N.T.S. 
2d 49, 167 Misc. 440, aXfirmod 12 
N.T.S.2d 262, 267 App.Div. 909. 

19 C.J. p 165 notes 10-13,15. 

17. N.T.—^Ives V. Ives, 29 N.T.S. 
1053, 80 Hun 136. 

18. N.T.—Ives V. Ives, supra. 
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19- N.T.—Pratt v. Pratt, 38 N.T.S. 
26, 2 App.Div. 534. 

19-5 Pa.—^Kolopen v. IColopen, 148 
Pa.Super. 311. 

Thies V. Thies, 67 Pa.Dist. & Co. 
468, 29 Brie Co. 164. 

Siecker v. Siocker, Com.Pl., 31 
Erie Co. 111. 

Former counsel for party 
Pa.—^Partsch v. Partsoh, Com.Pl., 17 
Cambria 126. 

19.10 Ill.—^Rieman v. Rieman, 68 N. 

E.2d 324, 324 IlLApp. 515. 

Parties to application 
In a rule by defendant to remove 
a master in divorce plaintiff's coun¬ 
sel and the master are not proper 
parties respondent. 

Pa,—Kehoe v. Kehoe, 83 Pa.Dist. A 
Co. 229, 42 Luz.Lieg.Reg. 50. 
Payment of fee pending hearing 
Master’s favorable recommendation 
for libelant will not be considered in 
finally determining case where libel¬ 
ant pays master his fee while case 
is pending before him. 

Pa.—Jones v. Jones, 30 Pa.Dist. 94, 
34 Tork Leg.Rec. 174, 15 Del.Co. 
255. 

Bias or prejudice not estabUshed 
Pa.—Rosenblatt v. Rosenblatt, 142 A. 

2d 390, 186 Pa.Super. 603. 

20. N.T.—Clark v. Clark, 30 N.T. 
Super. 62. 

20A Pa.—Kehoe v. Kehoe, 83 Pa 
Dlst. & Co. 229, 42 Luz.Leg.Reg. 60. 
Court will not conduct an inquiry 
into the closeness of the friendships 
among its lawyers before appointing 



27A C.J.S. 


DIVORCE § 156 


be a member of the bar, a person not learned in the 
law is not competent to act as master .21 A divorce 
commissioner, authorized by statute to investigate 
all divorce suits in the interests of the state under 
a statute recognizing the state as a party, is not 
qualified to act as the impartial representative of 

the court .22 

One who knowingly permitted the reference to 
proceed and voluntarily took the chance of success 
has no standing to object, after the filing of an ad¬ 
verse report, to the qualifications of the referee.^^ 

c. Powers and Duties of Referee 

A referee or master In divorce proceedings has such 
authority as is provided by the statute or rule of court 
under which he is appointed and is conferred by the order 
of reference. 


In accordance with the general rules, discussed in 
References § 75 et seq, a referee or master in di¬ 
vorce proceedings has such authority as is provided 
by the statute or rule of court under which he is 
appointed and is conferred by the order of refer- 
ence.24 The duty of a referee may be confined to 
the mere taking of evidence and reporting it to the 
court for its consideration, rather than to find facts 
and suggest a decree.^S Ordinarily, the referee has 
no power to dismiss the libel but where plaintiff 
unreasonably delays the prosecution of his case, the 
master may file a report recommending a dismissal 
of the proceeding.2®*5 Since the state, as shown su¬ 
pra § 8, is always an unnamed third party to a di¬ 
vorce proceeding, the master may investigate any 
fact which is material to the issues or would pre¬ 
clude the granting of a divorce,27 although defend- 


a master in divorce: lawyers who 
feel they are unable to discharge 
their duties fairly and objectively 
should decline the appointment. 

Pa.—Kehoe v. Kchoe, 83 ra.Dist. & 
Co. 229, 42 L 1 UZ.L 0 K.Ue 2 r. 50. 

21. Pa.—Lanfreland v. Lanpreland, 
164 A. 816, 108 l»a.Supor. 375. 

22. W.Va.—^McCormick v. McCor¬ 
mick, 191 S.K 207, 118 W.Va. 608. 

23. Pa.—Partsch v. Partsch, Com.ri., 
17 Cambria 125. 

W.Va.—McCormick v. McCormick, 191 
S.E. 207, 118 W.Va. 668. 

Time to object 

It is too late to se<*k to remove a 
master in divorce on the Krounds of 
bias after the master’s m<‘etinK has 
been called and loiiK after his ap¬ 
pointment. 

Pa.—^Kehoo v. Kehoe, R3 Pa.DIst. & 
Co. 229, 42 Luz.LeK.UcK. 50. 

24. Mich.—Knimons v. Emmons, 

1 Walk. 532. 

19 C.J. p 3 55 note 26. 

Compared with auditor or master in 
eaolty 

Tho law does not conf<'r on master 
in divorce the same power as auditor 
or master in equity. 

Pa.—Wasson v. Wanson, 108 A.2d 
836, 176 3*a.Super. 634. 

Power to administer oath 
Master, who was duly appointed by 
court to hear divorce a<!tion, was a 
Judicial oflicor of tho court and was 
clothed with noeeasary authority, by 
virtue of his ofllce, to administer an 
oath to husband who testillod at the 
hearinK. 

Pa.—Commonwealth v, Uoddi<*k, IID 
A.2d 690, 180 l»R.Supor. 221. 
Amendment of pleadings 
Pa.—^MelUcr v. Meillcr, Com.Pl., 1 
Curab.L.J. 29. 

In ISTew -srorl: 

(1) Oflieial referoQS are not em¬ 
powered to entertain motions in¬ 


volving custody of children, award¬ 
ing of counsel fees and alimony, 
serving of amended and supplemen¬ 
tal pleadings, amending, modifying, 
or vacating interlocutory or final 
decrees, but their power is limited 
to hearing and determining issues 
and making report thereon. 

N.Y.—Owens v. Owens, 269 N.T.S. 

153, 150 Misc. 352. 

19 C.J. p 166 note 27 [b]. 

(2) UeforcQ, in making findings, 
may properly express his views on 
evidence in opinion for court’s in¬ 
formation. 

N.Y,—Nottingham v. Nottingham, 204 
N.Y.S. 760, 209 App.Div. 460. 

(3) Whore in action for separation 
an order was made referring the 
cause to an ofilcial referee to take 
proof of the material allegations of 
tho complaint and to report to court 
with his recommendations, and there 
wa.s no allcKation of the complaint as 

i to tho defendant’s residence, the 
referee was not entitled to hear or 
I pass on such fact, 

N.Y.—CamoKie v. Carnegie, 83 N.Y.S. 
2d 832, modified on other grounds 
83 N.Y.S.2d 262, 274 App.Div. 887. 

26, Pa,—Middleton v. Middleton, 41 
A. 291. 187 Pa. 612. 

19 C,J. p 156 note 28. 

Action beyond authority a nullity 
Where divorce action was referred 
to commiH.sioner in chancery merely 
to take and return testimony, but 
commissioner devoted about three 
wc<>k8’ time to digesting the plead¬ 
ings and evidence, and to studying the 
law to enable him to advise the court 
as to a decision on the merits, which 
tho commissioner had no right to do, 
his report to that extent was a nullity, 
and the parties to the action would 
nut be required to pay him for doing 
such extra legal work. 

W.Va.—Currence v. Currence, 18 S.E. 
2d 658, 123 W.Va. 699. 


Xn Connecticut, under Pub.Acts 
1921 c 23, a referee to whom is re¬ 
ferred a suit for divorce and ali¬ 
mony has no power other than to 
report the facts together with his 
recommendation. 

Conn.—^Hegel v. Hegel, 120 A. 722, 99 
Conn. 18. 

26. Pa.—Householder v. House¬ 

holder, 11 Pa.Dist. & Co. 665, 43 
York Leg.Rec. 3, 13 Lehigh Co.L. 
J. 29. 

Glass V. Glass, 29 Pa.Dist. 142. 
Dismissal or discontinuance general¬ 
ly see supra § 146. 

Authority merely of advisory nature 
An advisory master in divorce or 
separation proceeding does not have 
final authority to make an order of 
dismissal of proceeding, but master's 
authority is merely of an advisory 
nature. 

N.J.—^Kerkos v. Kerkos, 84 A.2d 24, 
16 N.J.Super. 101. 

26.5 Pa.—^Longenbach v. Longen- 
bach, 76 Pa.Dist. & Co. 443. 

27. Pa.—Wiggins v. Wiggins, 90 A. 
2d 276, 171 Pa.Super. 298—Cortese 
V. Cortese, 63 A.2d 420, 163 Pa. 
Super. 553—Bonomo v. Bonomo, 187 
A. 222, 123 Pa.Supcr. 451. 

Akers v. Akers, 22 Pa.Co. 650. 

19 C.J. p 155 note 28 [b]. 

Perjury 

Divorce commissioner has the duty 
under statute to Investigate and ad¬ 
vise the court concerning apparent 
perjuries committed in a divorce pro¬ 
ceeding. 

W.Va.—Harbert v. Harbert, 11 S.E.2d 
748, 122 W.Va. 603. 

Collusion. 

(1) In general. 

Pa.—Jarrett v. Jarrett, Com.Pl., 21 
Leh.L.J. 76. 

(2) In an uncontested action for 
divorce, where respondent was served 
with notices of tho master’s hearing 
and the filing of the master’s report 
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ant does not appear to sustain the averments^® and 
even though no answer has been filed.^® While the 
case is still pending before the master, application 
to strike certain testimony as wanting in credibility 
should be addressed to the master and not to the 
court.29*5 

The duties of a master are positive and must be 
fully performed they must be performed by 

him in person and cannot be delegated-^O When 
a master ordered to inquire and report files his re¬ 
port, he cannot afterward recall the case, take fur¬ 
ther proceedings, and make a supplemental report 
he can act again only by virtue of a re-reference to 
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him.32 

The jurisdiction of the referee terminates with 
the filing of the interlocutory decree.^^-S 

Notice of hearing. Notice must be given of the 
time and place of the hearing before a master,32.io 
and where the hearing is continued indefinitely, no¬ 
tice of its resumption must be given.32.i5 

Conduct of examination. The master should be 
absolutely impartial in conducting the examination 
of witnesses.32.20 To guard against collusion, the 
referee should examine the witnesses himself,33 
and in so doing he may put leading questions.34 


at the libelant's place of business, the 
master should have carefully in- 
vestigrated the Inferences of collusion 
thereby disclosed. 

Pa.—^Lukasitis v. Lukasitis, 53 Pa. 
Dist. & Co. 290. 21 Leh.L.J. 73. 

(3) Where a nonresident defendant 
in a divorce action is served within 
the Jurisdiction within a few days 
after institution of the suit by a 
constable who was apparently waitingr 
for him. the master must make a 
thorough investigation to determine 
whether or not there is collusion be¬ 
tween the parties, and he is not ex¬ 
cused from doing so merely because 
plaintiff states in her complaint under 
oath that there is no collusion. 

Pa.—Smith v. Smith, 87 Pa.I>ist. & 
Co. 204. 33 Wash.Co. 256. 

Ko duty to seek out witnesses 
Pa.—^Keller v. Keller, Com,Pl., 8 
Monroe KP. 102, afdrmed 44 A.2d 
276, 363 Pa. 118. 

28. Pa.—^Akers v. Akers, 22 Pa.Co, 
550. 

29. Pa.—Geyer v. Geyer, 188 A. 402, 

124 Pa.Super. 313—^Bonomo v. 

Bonomo, 187 A. 222, 123 Pa.Su¬ 
per. 451. 

Shepherd v. Shepherd, 38 Lack. 
Jur. 174. 

Kemission for further proofs see in¬ 
fra § 157 c. 

29.5 Pa.—Cook V. Cook, 74 A.2d 728, 
166 Pa.Super. 629. 

29.10 Pa.—Lukasitis v. Lukasitis, 53 
Pa.Dist. & Co. 290, 21 Leh.L.J. 73. 

SO. N.J.—Stone v. Stone, 28 N.J. 
Bo. 409—Cook V. Cook. 13 N.J.B(i. 
263. 

19 C.J. p 165 note 32. 

81. N.J.—^Greenberg v. Greenberg, 
133 A. 768, 99 N.J.E(i. 461. 

32. N.J.—Greenberg v. Greenberg, 
supra. 

32.5 NT.—Lwello V. Dwello, 69 NT. 
S.2d 691. 

32.10 Fla.—^Peuer v. Feuer, 22 So.2d 
641, 156 Fla. 113. 

Zn Pennsylvania 

■•(1) Where respondent has not ap- 


peareld, notice must be given him of 
the time and place of taking the tes¬ 
timony by the examiner or master. 
Pa.—Wiltse v. Wiltse. 47 A.2d 640, 
169 Pa.Super. 131. 

Smeltz V. Smeltz, 26 Pa.Dist. & 
Co. 642, 3 Sch.Reg. 103—^LeMonn v. 
LeMonn, 26 Pa.Dist. & Co. 328, 16 
Lehigh Co.L.J. 406—^Zipoy v. Zip- 
oy, 18 Pa.Dlst. & Co. 511, 27 Luz. 
Leg.Reg. 43, 46 Tork Leg.Rec. 15. 

Bechtel v. Bechtel. Com.Pl., 39 
Berks Co. 55, 60 Tork Leg.Rec. 136 
—^Hammond v. Hammond, Com.Pl., 
18 Cambria 13—Campbell v. Camp¬ 
bell, Com.Pl.. 1 Cumb.L.J. 34— 
Doney v. Doney, Com.Pl., 10 Fay. 
L.J. 92—'McFadden r. McFadden, 
Com.Pl., 9 Pay.L.J. 133—^Hurst v. 
Hurst, Com,Pl., 9 Pay.L.J. 4— 
Sturm V. Sturm, Com.Pl., 7 Pay. 
L.J. 172—^Brown v. Brown, Com.Pl., 
22 Leh.L.J. 195, 61 Tork Leg.Rec. 
48—Stalney v. Stalney, Com.Pl., 38 
Luz.Leg.Reg. 451. 

19 C.J. p 155 note 28 [c]. 

(2) The corespondent is also en¬ 
titled to such notice. 

Pa,—^Korach v. Korach, 61 Pa.Dist. 
& Co. 595—^Rosch v. Rosch, 16 Pa. 
Dist. & Co. 636. 

Locastro v. Locastro, Com.Pl., 28 
Erie Co. 244—^Martin v. Martin, 
Com.Pl., 6 Pay.L.J. 194. 

(3) In computing the ten days’ no¬ 
tice by registered mail of a mas¬ 
ter’s hearing in divorce, which must 
be given the corespondent, allowance 
must be made for the transportation 
of mail from the post office of the 
mailing to the post office of the ad¬ 
dressee and delivery therefrom. 

Pa.—^Beaston v. Beaston, 57 Pa.Dlst. 
& Co. 356. 

(4) Notice of the time and place 
fixed for a master’s meeting in di¬ 
vorce must be given to a guardian 
ad litem appointed for the minor re¬ 
spondent as well as to respondent 
herself, since the former becomes in 
effect a party respondent entitled to 
notice whenever notice to his ward 
is reauired by statute or under rule 
of court. 


Pa.—Stoops V. Stoops, 49 Pa.Dist. & 
Co. 247. 

Droney v. Droney, Com.Pl., 30 
Erie Co. 214, 61 York Leg.Rec. 152. 

(5) Neither a minor respondent in 
a divorce action nor her duly ap¬ 
pointed guardian may waive service 
of process or notice of the master’s 
hearing. 

Pa.—^Zurowsky v. Zurowsky, 60 Pa. 
Dist. & Co. 160. 

(6) Notice accepted by counsel of 
respondent raises presumption of col¬ 
lusion which is rebutted by appear¬ 
ance and contest of case by respond¬ 
ent. 

Pa.—Bechtle v. Bechtle, 30 Pa.Dist 
500, 69 Pittsb.Leg.J. 352. 

32.15 Fla.—^Peuer v. Feuer, 22 So. 
2d 641, 156 Fla. 113. 

32.20 Pa.—^Kolopen v. Kolopen, 25 
A.2d 569, 148 Pa.Super. 311. 
Defense discovered in private conver¬ 
sation 

It is improper conduct for a mas¬ 
ter in divorce, who acts in a semi¬ 
judicial capacity as an agent of the 
court, to discuss the merits of a di¬ 
vorce proceeding privately with re¬ 
spondent and at a subsequent hearing 
to endeavor to bring on the record 
through cross-examination of the li¬ 
belant a possible defense so disclosed 
to the master, respondent having 
caused no appearance to bo entered, 
filed no answer to the libel, and fail¬ 
ed to attend the hearing. 

Pa.—^Ross V. Ross, 58 Pa.Dlst. & Co. 
627. 

Clarification, of ambigrnlties 
Pa.—Partsch v. Partsch, Com.Pl., 17 
Cambria 125. 

33. NJ.—Cook V. Cook, 13 NJ.Eq. 
263. 

19 C.J. p 156 note 33. 

34. NJ.—Seeley v. Seeley, 53 A. 387, 
64 N.J.Eq. 1. 

in. Pennsylvania 

(1) Although the master may put 
leading questions in the nature of 
cross-examination or which relate to 
merely formal matters, questions 
whose purpose is to ascertain what 
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A hearing before a master is semi-judicial in na¬ 
ture,34.6 and the general rules relating to evidence, 
including those dealing with leading questions, 
should be observcd.34.io Thus, it has been said that 
counsel for plaintiff should not propound questions 
of a leading character,35 and that evidence thus 
elicited should be accorded little weight.36 Unless 
requested by parties or counsel, the master is not 
required to cross-examine the witnesscs.36.5 The 
master should exercise great caution in exercising 
his power to call a witness as his own.36.io Where 
the proceedings before the master are set aside, it 
is improper, on a further hearing, to admit in evi¬ 
dence the testimony previously given, and the wit¬ 
nesses must be called to testify again.36.i5 
plication for a continuance is addressed to the mas¬ 
ter’s discrction.36.20 When it appears that the mas¬ 
ter heard illegal testimony but that the case is sus¬ 
ceptible of legal proof, the records may be returned 
to tlae master to take proofs dc novo according to 
rules of evidcncc.37 

Inspection. Where the parties consent, the mas- 


DIVORCE §§ 156-157 

ter may inspect premises involved in the case and 
dictate his observations into the record.37.5 

§ 157. --Report of Referee 

a. Form and contents 

b. Conclusiveness 

c. Remission for further proofs 

d. Confirmation 

a. Form and Contents 

The referee or master should file a report which con¬ 
forms to the rules of court and contains specific findings 
on all the issues as well as conclusions of law. 

The master or referee should file a report or opin- 
ion.37.50 The report should embrace findings on all 
the issues, 33 including findings on affirmative de¬ 
fenses, as, for instance, connivance,36 condona¬ 
tion,40 or recrimination.4i 

Although they need not be in the form required 
of a master in chancery,42 the findings of fact 
should be clear, precise, and explicit.43 So, where 
desertion is relied on as a ground for divorce, the 


facts a witness knows ought not to 
be leading in character. 

Pa.—Burns v. Burns, 6 Pa.Dist. & 
Co. 437, 5 Waah.Co. 62, 

(2) In a divorce suit an attempt 
by the master to make out a enso for 
libelant or to help out tho latter's 
testimony by asking him leading 
questions would be error. 

Pa-—^Kolopen v. Kolopen, 25 A,2d 5C9, 
148 Pa.Super. 311, 

34.5 Pa.—Mincr v. Miller, Com.Pl,, 
67 Pa.Dist. ds Co. 212, 8 Monroe 
L.R, 19. 

34.10 Pa.—Miller v. Min<‘r, supra. 
Christian v. Christian, Com.Pl., 

33 Erie Co. 252—Uergvall v, Borg- 
vall, Com.Pl., 37 WesLOo. 109. 

35. N.J.—^Horton v. Horton, 130 A, 
24, 2 N.J.Misc. C83. 

Pa.—^Bergvall v. Bergvall, Com.Pl., 
37 WustCo. 109. 

36. N.J.—Sculoy v. Seeh‘y, 53 A. 387, 
C4 N.J.Kq. 1. 

36.5 Pa.—Verbeck v. Verbeck, 52 A. 
2d 241, 160 Pa,Supcr. 516. 

36.10 N.J.—Armour v. Armour, 46 
A.2d 826, 138 N.J.Kq. 146. 

36.15 Pa.—^liurnsworth v. Burns- 
worth, 68 I»a.I>l8t. & Co. 269, 10 
Pay.L.J. 23. 

Appearance by defendalxt 
Where court reappoints master in 
divorce who has held a premature 
hearing, if defendant fails to appear 
at the hearing, his testimony previ¬ 
ously recorded at the premature 
hearing may bo offered in evidence, 
but should he appear, his testimony 
must be taken do novo. 

Pa.—Shroyer v. Shroycr, 86 Pa.Dist. 
& Co. 461, 4 Cumb.Li.J. 1, 


36.20 N,J.—Wojcik v. Wojcik, 56 A. 
2d 9, 140 N.J.Eq. 409. 

37. N.J,—Horton v. Horton, 130 A. 
24, 2 N.J.Misc. 683. 

Pa.—Schollenberger v. Schollenberg- 
er, 33 Berks Co. 26, 64 York Leg. 
Hoc. 148—Turin v, Turin, 31 Luz. 
Ijeg.Bcg. 396. 

37.5 Pa.—Callen v. Callen, 67 A.2d 
609, 165 Pa.Super. 161. 

37.50 N.J.—Pfeiffer v. Pfeiffer, 61 A. 
2d 736, 1 N.J, 66. 

38. N.y.—Sigmund v. Sigmund, 261 
N.Y.S. 267, 233 App.Div. 214. 

I»a.—Spockor v. Speckcr, 29 Pa.Dist. 
Si Co. 693. 4 Sch.Reg. 381—Glacs 
V. Glaos, 12 ra.Dist. & Co. 373— 
Klalr V. Klair. 3 Pa.Dist. & Co. 419, 
26 Dauph,Co. 60—Thornton v. 

Thornton, 3 Pa.Dist. & Co. 361, 10 
Leh.a>.L.J. 119, 71 Pittsb.Leg.J. 
649, 16 DuLCo. 369, 37 York Leg. 
86 . 

Marcks r. Marcks, Com.PI., 21 
L«'h.L.J, 75—Miller v. Miller, 6 
Sch.Tteg. 314. 

19 C.J. p 156 note 37. 

IMCere reoonmiendation os to relief 
Commi.sHloner’s report on divorce 
cause reftirred to him should state 
not merely recommendation as to re¬ 
lief to he awarded, but should state 
facts relative to whether necessary 
grounds of Jurisdiction and venue ex¬ 
ist, facts relative to whether divorce 
or annulment should be granted or 
refused, and other matters raised by 
pleadings and evidence. 

Va.—BtUford v. Baiford, 68 S.E.2d 
888. 192 Va. 221. 

Construction of report 
Pa.—Miller v. Miller, Com.Pl., 23 Leh. 
L.J. 128. 


39. N.Y.—^Myers v. Myers, 41 Barb. 
114. 

40. N.Y.—^Pugsley v. Pugsley, 9 
Paige 689. 

41. N.Y.—Griflln v. Griffin, 23 N.Y.S. 
1070, 70 Hun 73. 

19 C.J. p 166 note 41. 

42. Pa.—Snyder v. Snyder, 16 A.2d 
383, 141 Pa.Super. 533. 

Rule questioned 

Pa.—Oleska v. Olesko, 59 Pa.DisL & 
Co. 297. 

43. N.Y.—Sigmund v. Sigmund, 261 
N.Y.S. 267, 233 App.Div. 214. 

Pa.—^Maksymehuk v. Maksymehuk, 
26 Pa.Dist. & Co. 614, 35 Sch.Leg. 
Bee. 414, 3 Sch.Beg. 40—^Michel v. 
Michel, 26 Pa.Dist. & Co. 399, 4 
Sch.Beg. 49—Stichler v. Stichler, 
11 Pa.Dist. & Co. 451, 26 SchuLeg. 
Bee. 204—Bix v. Kix, 11 Pa.Dist. Sa 
Co. 234, 26 Sch.Leg.Bec. 32—Klalr 
V. Klair, 3 Pa.Dist. & Co. 419, 26 
Dauph.Co. GO. 

Murray v. Murray. 29 Pa.Dist. 
257—^Murray v. Murray, 29 Pa.Dist. 
226—Dean v. Dean, 28 Pa.Dist. 377, 
14 Sch.Leg.Bec. 393, 32 York Leg. 
Bee. 150, 36 Lanc.L.Bev. 111. 

Bitting V. Bitting, 19 Lehigh Co. 
L.J. 40—^Miller v. Miller, 6 Sch.Beg!. 
314. 

Speciflo findings required 
A commissioner in chancery to 
whom a divorce proceeding is re¬ 
ferred should report specific findings 
of fact on all material issues aris¬ 
ing under the pleadings and appear^ 
ing in the testimony. 

W.Va.—Harbert v. Harbert, 11 S.E.2d 
748, 122 W.Va. 603. 
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report should state the facts and circumstances un¬ 
der which the alleged desertion took place, and the 
reasons which caused or provoked it, if they can be 
ascertained.^^ It has been held that the master’s 
report should contain his findings of fact, and the 
conclusions of law from the facts found,and that 
a recital of the evidence, coupled with the master’s 
opinion, is not sufficient^^.s 

The usual practice is for the referee to annex to 
his report the evidence and original depositions tak¬ 
en by him,^® but letters not received in evidence 
should not be attached.^^ xhe report must conform 
to the rules of court,and will be returned to the 
master for correction if it does not.'*® 

Notice of the filing of the report may be required 
unless such notice is expressly or impliedly waiv¬ 
ed.* A rule requiring that service be by regis¬ 
tered mail is not complied with by service by certi¬ 


fied mail.*®*^® 

b. Gonclusiveness 

The report of the referee or master to whom a divorce 
case is referred may be only advisory or It may be ac¬ 
corded the weight of a Jury verdict; its conciusiveness 
depends on the terms of the order of reference and the 
practice and statutory provisions In the particular juris¬ 
diction. 

As discussed in References § 141, no general rule 
can be laid down as to the conclusiveness of a ref¬ 
eree’s report, so much depending on the nature of 
the reference, the terms of the order of reference, 
and the practice and statutory provisions in the par¬ 
ticular jurisdiction. Under the practice prevailing 
in the particular jurisdiction, the court may not be 
bound by the findings and opinion contained in a 
referee’s report, and may disregard the report and 
grant or refuse a decree on the merits.®® Thus, un- 


f indlnsrs lield snfflclent 
Conn.—Schilcher v. Schilcher, 200 A. 
351, 124 Conn. 445. 

Pa.—Snyder v. Snyder. 15 A.2d 383, 
141 Pa.Super. 533. 

Snyder v. Snyder. 33 Luz.Leg. 
Peg. 212. 

Znconslstent grounds 

Findings of inconsistent grounds 
for divorce do not warrant decree. 
Pa.—Johnson v. Johnson, 29 Pa.Dist. 
108, 67 Pittsb.L.eg.J. 760. 

44- Pa.—Heinbach v. Heinbach, 27 

Pa.Dist. & Co. 214, 35 Sch.Leg.Bec. 
408. 

19 C.J. p 156 note 42. 

45. Pa.—Oleska v. Oleska, 69 Pa. 
List. & Co. 297—Klair v. Klair, 3 
Pa.Dist. & Co. 419, 26 Dauph.Co. 
60. 

Yopp V. Topp, 17 Beaver 198— 
Slider v. Slider, Com.Pl., 6 Chest. 
Co. 252—^^Veber v. Weber, Com.Pl., 
7 Monroe L.R. 40—Ore v. Ore, Com. 
PI., 72 Montg.Co., 364—Hunt v. 
Hunt, Com.Pl., 64 York Leg.Hec. 
160. 

45.5 Pa.—Oleska v. Oleska, 59 Pa. 
List. & Co. 297. 

Gilbert v. Gilbert, Com.Pl., 18 
Beaver 114—Yopp v. Yopp, Com. 
PL, 17 Beaver 198—Slider v. Slid¬ 
er, Com.Pl., 6 CliestCo. 252. 

46. N.Y.—^Fairbanks v. Fairbanks, 2 
Fdw. 208. 

Pa.—^Koch V. Koch, 40 Pa.Co. 233. 

47. Pa.—^Morgan v. Morgan, 95 Pa. 
Super. 267. 

48. Pa.—Spatzer v. Spatzer, 27 Pa. 
List. & Co. 329, 3 Sch.Beg. 297, 35 

Sch.Leg.Bec. 411. 

Miles V. Miles, 33 Pa.Co. 236. 
McHugh V. McHugh, 29 Del.Co. 
615—Neff V. Neff, 29 DeLCo. 413— 
Billerbeck v. Billerbeck, 28 Del.Co. 
383—White v. White, 27 DeLCo. 


391—^Ruggeri v. Ruggeri, 22 West. 
L.J. 287. 

Form determined by court 

Form of report is for each local 
court to determine by court rule or 
otherwise. 

Pa.—Snyder v. Snyder, 15 A.2d 383, 
141 Pa.Super. 533. 

Xmmatenal nonconformance 

Failure to obey rule requiring that 
notice of filing of report be attached 
thereto not material when no injury 
results therefrom. 

Pa.—^Murray v. Murray, 29 Pa.Dist. 
257. 

49- Pa.—Snyder v. Snyder, 16 A.2d 

383, 141 Pa.Super. 533. 

Specker v. Specker, 29 Pa.Dist. 
& Co. 593, 4 Sch.Reg. 381—Glaes v. 
Glaes, 12 Pa.Dist & Co. 373—Slich- 
ler v. Stichler, 11 Pa.Dist. & Co. 
451, 26 Sch.Leg.Rec. 204—Thornton 
V. Thornton, 3 Pa.Dist. & Co. 361, 10 
Leh.Co.L.J. 119, 71 Pittsb.Leg.J. 
649, 16 DeLCo. 369, 37 York Leg. 
Rec. 86. 

49.5 Fla.—^Feuer v. Feuer, 22 So.2d 
641, 156 Fla. 113. 

Pa.—^Adams v. Adams, 26 Pa.Dist. & 
Co. 298, 26 DeLCo. 8—^Zipoy v. Zlp- 
oy, 18 Pa.Dist. & Co. 611, 27 Luz. 
Leg.Reg. 43, 46 York Leg.Rec. 15. 

Bisele v. Eisele, Com.PL, 18 
Cambria 183—^Peters v. Peters, 
Com.PL, 8 Cumb.L.J. 36. 

Prohibition of marriage 
Where the rules of court require 
notice to defendant of the filing of a 
master’s report in divorce and of the 
nature of the decree recommended, 
such notice should also state that the 
decree will prohibit marriage of de¬ 
fendant with the named corespond¬ 
ent where the ground for the divorce 
is adultery. 

Pa.—M. V. N., 8 Pa.Dist. & Co.2d 
766, 7 Cumb.Co. 73. 
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Notice to corespondent 
Pa.—Sherman v. Sherman, 44 Pa.Dist. 
& Co. 133, 52 Dauph. 143. 

49.10 Pa.—Gastrock v. Gastrock, 7 
Pa.Dist & Co.2d 611, 7 Cumb.Co. 
74. 

Amendment of roles of civil pro¬ 
cedure to provide that certified mail 
may be used wherever registered 
mail was previously required does 
not operate to amend local rules of 
court requiring that notice of the 
filing of master’s report be given to 
defendant by registered mail. 

Pa.—Gastrock v. Gastrock, supra. 

50. Pa,—^Nacrelli v. Nacrelli, 136 A. 
228, 288 Pa. 1. 

Wasson v. Wasson, 108 A.2d 836, 
176 Pa,Super. 534—Graf v. Graf, 76 
A.2d 659, 168 Pa.Supor. 66—Dough¬ 
erty v. Dougherty, 70 A.2d 411, 166 
Pa.Super. 219—Springer v. Spring¬ 
er, 64 A.2d 674, 164 Pa.Super. 361— 
Bock V. Bock, 58 A.2d 372, 162 Pa. 
Super. 606—Clark v. Clark, 52 A.2d 
361, 160 Pa.Super. 662—Britt v. 
Britt, 34 A.2d 810, 153 Pa.Super. 
587—Briggs v. Briggs, 21 A.2d 416, 
145 Pa.Super. 460—Snyder v. Sny¬ 
der, 16 A.2d 383, 141 Pa.Super. 633 
—Vautier v. Vautier, 11 A.2d 207, 
138 Pa. Super. 366—Thomas v. 
Thomas, 1 A.2d 686, 133 Pa.Super. 
12—^Brown v. Brown, 183 A. 00, 121 
ra.Super. 74—Humphreys v. 
Humphreys, 85 Pa.Super. 488— 
Breed v. Breed, 73 Pa. Super. 9. 

Shellhase v. Shellhase, 25 Pa. 
Dist. & Co. 69, 25 DeLCo. 309, 49 
York Leg.Rec. 69—Cary v. Cary, 13 
Pa.Dist. & Co. 193—^Meloy v. Me- 
loy, 12 Pa.Dist. & Co. 468, 32 
Dauph.Co. 229—^Klalr v. Klair, 3 
Pa.Dist. & Co. 419, 26 Dauph.Co. 
60. 

Ensminger v. Ensminger, 47 
Dauph.Co. 22—^Keen v. Keen, 47 
DaupKCo. 14—^Faulkner v. Faulk- 



27A C.J.S. 

der Pennsylvania practice, although the report is 
entitled to careful consideration,51 and will not be 
lightly disregarded, particularly where the evidence 
is conflicting and the credibility of witnesses is in- 
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volved,5i-5 the report is only advisory.^i-io The 
findings of a master in a divorce proceeding do not 
have the same conclusiveness as findings of an audi¬ 
tor or master in chancery, 52 and do not come into 


ner, Com.PL, 31 Del.Co. 99—^Port¬ 
er V. Porter, Com.PL, 4 Pay.Li.J. 
264—Schaeffer v. Schaeffer, 5 Sch. 
Reg. 170. 

19 C.J. P 156 note 46. 

51. Pa.—^Rankin v. Rankin, 124 A.2d 
639, 181 Pa.Super. 414—^Wasson v. 
Wasson, 108 A.2d 836, 176 Pa.Super. 
634—Reel! v. Recli, 107 A.2d 601, 
176 Pa.Super. 401—Castner v, Cast- 
ner, 48 A.2d 117, 159 l*a.Super. 387 
—Philo v. Philo, 36 A.2d 833, 164 
Pa.Super, 536—Vautior v. Vautier, 
11 A.2d 207, 138 Pa.Super. 366— 
D’Alfonso V. n’Alfon.so, 10 A.2d 
808, 138 Pa.Supcr. 378—Thomas v. 
Thomas, 1 A.2d 686, 133 Pa.Super. 
12—Shank v. Shank, 196 A. 670. 130 
Pa.Super. 122—^Werling v. Werl- 
ing. 194 A. 336, 128 l*a.Super. 380 
—Reinhardt v. Reinhardt, 169 A. 
408, 111 Pa.Super. 191—Lyons v. 
Lyons, 176 A. 792, 116 Pa.Super. 
385 —Wagner v. Wagner, 171 A. 
419, 112 Pa.Super. 485—Burns v. 
Burns, 84 Pa.Supor. 489. 

Bonomo v. Bonnmo, 24 Pa.Bist. 
& Co. 88, 29 Luz.Leff.Rug. 403, af¬ 
firmed 187 A. 222, 123 Pa.Super. 
451—Kurland v. Kurland, 18 Pa. 
Dist. & Co. 8. 

Pa,—New sham v. Newsham, Com.PL, 
6 Chest.Co. 109—Schofield v. Scho¬ 
field, Com.PL, 4 OhuaLCo. 472— 
Giaiicola v. Glancola, Com.PL, 4 
Chest.Co. 192—^Dyer v. Pyer, Com. 
PL, 3 Chest.Co. 253—lOckerd v. Mck- 
erd, Com.PL, 69 Dauph.Co. 101— 
Sherman v. Sln^rmnn, Com.PL, 64 
l)auph.Co. 167—Clark v. Clark, 
Gom.PL, 44 Del.Co. 29—Stidworthy 
V. Stidworthy, 29 DoLCo, 669—Tit¬ 
ter V. Titter, 29 DoLCo. 8—Hoiser 
V. Heiser, t^mi.Pl., 21 Iweh.L.J. 127 
—^Weidner v. Wtddner, Ooin.PL, 21 
Leh.L.J. 9—Ruffffloro v. Ituffffierc, 
Com. PL, 68 Montff.Co. 49—Voros- 
marti v. Vorosmartl, Com.lM., 28 
North.(\>. 158—RIe.hmond v. Rich¬ 
mond, Com.PL, 10 Sch.Reff, 78— 
Baird v. Baird, Com.i»L, 36 West. 
L.J, 41. 

-'51.5 Pa.—Boyer v. Boyer. 130 A.2d 
265, 183 Pa-Super. 260—tllhum v. 
Olbum, 128 A,2d 126, 1H3 Pa.Super. 
6—Hansell v. Hansull, 126 A.2d 609, 
182 Pa,Super. 108—Green v. Green, 
126 A.2d 477, 182 Pa.Super. 287— 
Gensenier v. Genaemur, I OH A.2d 
834, 176 Pa.Supur. 608—Van Hout- 
en V. Van Ilouton, 98 A.2d 397, 174 
Pa,Supur, 29—Sacks v. Sacks, 94 
A.2d 147, 172 rR.Super. 643—t^on- 
nor V. Connor. 77 A.2d 697, 168 l*a. 
.Super. 339—Graf v, Graf, 76 A.2d 
659, 168 l'a.Supor. 66—Doughurty 
V. Dougherty, 70 A.2d 411, 166 Pa. 
•Super, 219—Springer v. Springer, 
■64 A.2d 674, 164 Pa.Supur. 361— 


Seder v. Seder, 64 A.2d 668, 164 
Pa.Super. 372—Bock v. Bock, 68 A. 
2d 372, 162 Pa.Super. 606—Clark 
V. Clark, 52 A.2d 361, 160 Pa.Super. 
562—^Ketterer v. Ketterer, 49 A.2d 
860, 160 Pa.Super. 22—Britt v. 
Britt, 34 A.2d 810, 153 Pa.Super. 
687—^Doman v. Doman, 30 A.2d 677, 
161 Pa.Sup€r. 686—Briggs v. 
Briggs. 21 A.2d 416, 146 Pa.Super. 
460—Wiley v. Wiley, 190 A. 363, 
125 Pa.Super. 547—^Koontz v. 
Koontz, 97 Pa.Super. 70. 

Moyer v. Moyer, Com.PL, 46 
Berks Co. 69—^Reuth v. Reuth, Com. 
PL, 46 Berks Co. 145—Boone v. 
Boone, Com.PL, 43 Berks Co. 293— 
Buck V. Buck, Com.Pl., 40 Berks 
Co. 165—Brown v. Brown, Com.PL, 
40 Berks Co. 41—Stone v. Stone, 
Com.PL, 7 Cumb.L.J. 117—Wise v. 
Wise, Com.PL, 6 Cumb.L.J. 17— 
Miller V. Miller, Com.PL, 6 Cumb. 
L.J, 9—Medcalf v. Mcdcalf. Com. 
PL, 68 Dauph.Co. 204—^Albright v. 
Albright, Com.PL, 65 Dauph.Co. 114 
—^Hamm v. Hamm, Com.Pl., 63 
Dauph.Co. 364—Oberholtzer v. 
Oborholtzer, Com,PL, 61 Dauph.Co. 
383—Gussman v. Gussman, Com. 
1'>L, 61 Dauph.Co. 378—Hefkin v. 
Hcfkin, Com,PL, 61 Dauph.Co. 372— 
Sowash V. Sowash, Com.PL, 61 
Dauph.Co. 24G—^Koch v. Koch, Com. 
PL, 60 Dauph.Co. 1—Boughter v. 
Boughter, Com.PL, 59 Dauph.Co. 
330—^Patterson v. Patterson, Com. 
PL, 42 Del.Co. 103—Stephenson v. 
Stephenson, Com.PL, 39 Del.Co. 96 
—Steele v. Steele, Com.PL, 33 Del. 
Co. 141—Russo V. Russo, Com.PL, 
31 Del.Co. 268—^Bradstock v. Brad- 
stock, Com.Pl., 12 Fay.L.J. 196— 
Gohn V. Gohn, Com.PL. 64 Lanc.L. 
Ruv. 87—Mohr v. Mohr, Com.Pi., 62 
Lanc.L.Rev. 311—Stoltzfus v. 
Stultzfus, Oom.PL, 51 Lanc.L.Rey. 
193—Shumaker v. Shumaker, Com. 
PL, 60 Lanc.L.Rov. 431—Good v. 
Good, Com.Pl., 50 Lanc.L.Rcv. 207— 
Gerhart v. Gerhart, Com.PL, 22 Leh. 
L.J, 250, ttfllrmcd 67 A.2d 596, 162 
l’a.Super. 262—^McKinney v. Mc¬ 
Kinney, Com.Pl., 21 Leh.L.J. 28— 
Llnduuor v. Lindaucr, Com.PL, 6 
Ijycominff 192—Barr v. Barr, Com. 
PL, 72 Montg.Co. 351—^Laws v. 

I. .awH, Com.PL, 66 Montg.Co. 51— 
Banos V. Banos, Com.Pl., 63 Montg. 
Co, 68—PortzUne v, I’ortzline, Com. 
I»L, 26 Norlhumb.Loff.J. 74—Dick v. 
Dick, Com.in., 26 Northumb.Log.J. 
168—Dehart v. Deliart, Com.PL, 25 
Northumh.Leff.J. 72—^Werner v. 
Werner, (^lm.Pl., 21 Northumb.Leg, 

J. 143—Hardy v. Hardy, Com.PL, 
61 ach.Loff.Uec. 107—Uabuok v. 
Rabuck, Com.Pl., 46 Sch.Leg.Rec. 
X52—Dinklocker v. Dinklocker, 
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Com.PL, 46 Sch.Leg.Rec. 146—^Eng¬ 
lish V. English, Com.Pl., 42 Sch. 
Leg.Rec. 184—^Hunt v. Hunt, Com. 
PL, 65 York Leg.Rec. 24. 

Kimited. review 

When there is sharp conflict In 
testimony, review of master’s report 
will ordinarily be confined to ascei> 
taining whether there is adequate 
support in the evidence for conclu¬ 
sion. 

Pa.—^Humphreys v. Humphreys, 29 
Pa.Dist. 213. 

51.10 Pa.—^Boyer v. Boyer, 130 A. 2d 
265, 183 Pa.Super. 260—Olbum v. 
Olbum, 128 A.2d 125, 183 Pa.Super. 
6—Rankin v. Rankin, 124 A.2d 639, 
181 Pa.Super. 414—^Wasson v. Was¬ 
son, 108 A.2d 836. 176 Pa.Super. 
534—^Van Houten v. Van Houten, 
98 A.2d 397. 174 Pa.Super. 29— 
Sacks V. Sacks, 94 A.2d 147, 172 
Pa.Super. 642—Connor v. Connor, 
77 A.2d 697, 168 Pa.Super. 339— 
Graf V. Graf, 76 A.2d 659, 168 Pa. 
Super. 66—^Dougherty v. Dougher¬ 
ty, 70 A.2d 411, 166 Pa.Super. 219 
—Bock V. Bock, 58 A.2d 372, 162 
Pa.Super. 606—Clark v. Clark, 62 
A.2d 361, 160 Pa.Super. 562—Cast- 
ner v. Castner, 48 A.2d 117, 159 
Pa.Super. 387—Philo v. Philo, 36 
A.2d 833, 164 Pa.Super. 663. 

Schearer v. Schcarer, 53 Pa.Dist. 
& Co. 60, 37 Berks Co. 117—Ryce v. 
Ryce, 6 Pa.Dist. & Co.2d 232. 

Caplan v. Caplan, Com.PL, 14 
Beaver 264, affirmed 102 A.2d 198, 
174 Pa.Super. 583—^Franco v. Fran¬ 
co, Com.Pl., 46 Berks Co. 1—Han- 
neuse v. Hanneuse, Com.PL, 16 
Cambria 98—^Miller v. Miller, Com. 
PL, 6 Cumb.L.J. 9—Geib v. Gelb, 
Com.Pl., 68 Dauph.Co. 307—^Hamm 
V. Hamm, Com.Pl., 63 Dauph.Co. 
364—^Magoulas v. Magoulas, Com. 
PL, 69 Dauph.Co. 406—Eagle v. 
Eagle, Com.Pl., 32 Del.Co. 334— 
Poirer v. Poirer, Com.PL, 31 Del.Co. 
683—Shaub v. Shaub, Com.Pl., 54 
Lanc.L.Rev. 396—Schilling v. Schil¬ 
ling, Com.PL, 19 Leh.L.J. 382— 
Flook V. Flook, Com.PL, 6 Lycom¬ 
ing 247—^Vorosmartl v. Vorosmartl, 
Com.PL, 28 North.Co. 168—Kenne¬ 
dy V. Kennedy, Com.Pl., 22 North¬ 
umb.Leg. J. 96—Schafer v. Schafer, 
Com.PL, 10 Sch.Reg. 3—^Breegle v. 
Breegle, Com.PL, 27 WestL.J. 177. 

52. Pa.—Nacrelll v. Nacrelll, 136 A. 
228, 288 Pa. 1. 

Boyer v. Boyer, 130 A.2d 265, 183 
Pa.Super. 260—^Wasson v. Wasson, 
108 A.2d 836, 176 Pa.Super. 634— 
Rech V. Rech, 107 A.2d 601. 176 
I Pa.Super. 401—Dash v. Dash, 51 
1 A.2d 426, 160 Pa.Super. 317, af- 
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court with any prepondering weight or authority the opinion of the court is at variance with that of 
which must be overcome by the opposing party,the master but this rule is without applica- 
and the appointment of a master to take testimony tion where the evidence before the master was writ- 
does not relieve the trial court from the duty of ex- ten and not oral.®^*^® Where a special master is 
amining all the testimony and forming an inde- appointed with authority to make findings of fact, 
pendent judgment.^® Nevertheless, where an exam- conclusions of law, and recommendations, his find- 
ination of the testimony discloses that the work of ings and recommendations should be sustained and 
the master has been properly done, the court may adopted by the chancellor unless they are clearly 
adopt his findings and conclusions.®^ erroneous or unless the master has misconceived 

or misapprehended the legal effect of the evi- 
In at least one jurisdiction, it is held that although dence.®^-^® A master’s findings are erroneous where 
the master^s report is only advisory,®^*® his findings the record fails to contain competent, substantial 
may not be disregarded or overruled simply because evidence in support thereof.®^-^® 


firmed 53 A.2d 89, 357 Pa. 125— 
Snyder v. Snyder, 15 A.2d 383, 141 
Pa.Super. 533—Shank v. Shank, 196 
A. 670, 130 Pa.Super. 122—Rein¬ 
hardt v. Reinhardt, 169 A. 408, 111 
Pa.Super. 191—^Rommel v. Rommel. 
87 Pa.Super. 611—^Burns v. Burns, 
84 Pa.Super. 489. 

Oleska v. Oleska, 59 Pa.Dist. & 
Co. 297—^Humphreys v. Humph¬ 
reys, 29 Pa.Bist. 213—Klair v. 
Klair, 3 Pa.Dist. & Co. 419, 26 
I>auph.Co. 60. 

Weaver v. Weaver, Com.Pl., 36 
Del.Co. 169—Chitwood v. Chitwood, 
19 Erie Co. 414—^McNelis v. Mc¬ 
Neils, 31 Luz-Iieg.Regr. 313—^Portz- 
line V. Portzline, Com.Pl., 26 North- 
umb.Leg.J. 74—^Eisenhuth v. Bisen- 
huth, Com.Pl., 44 Sch.Leg.Rec. 84. 

52.5 Pa.—Wasson v. Wasson, 108 A. 
2d 836, 176 Pa.Super. 634—Celia v. 
Celia, 67 A.2d 447, 164 Pa.Super. 569 
—^Rinoldo v. Rinoldo, 189 A. 566, 
125 Pa.Super. 323—Langeland v. 
Langeland, 164 A. 816, 108 Pa. 
Super. 375. 

Messinger v. Messinger, Com.Fl., 
4 Bucks Co. 58. 

53. Pa.—^Nacrelll v. Nacrelli, 136 A. 
228, 288 Pa. 1. 

Rech V. Rech, 107 A.2d 601, 176 
Pa.Super. 401—^Mlngone v. Min- 
gone, 67 A.2d 673, 164 Pa.Super. 
578—Tatem v. Tatem, 64 A.2d 614, 
164 Pa.Super. 307—Cohaugh v. Co- 
haugh, 22 A.2d 764, 146 Pa.Super. 
521—Snyder v. Snyder, 15 A.2d 383, 
141 Pa.Super. 533—^Vautier v. Vau- 
tier, 11 A.2d 207, 138 Pa.Super. 
366—Thomas v. Thomas, 1 A.2d 686, 
133 Pa.Super. 12—^Lyons v. Ly¬ 
ons, 176 A. 792, 116 Pa.Super. 385 
—^Wagner v. Wagner, 171 A. 419, 
112 ' Pa.Super. 485—^Reinhardt v. 
Reinhardt, 169 A. 408, 111 Pa. 
Super. 191—^Langeland v. Lange¬ 
land, 164 A. 816, 108 Pa.Super. 376 
—Stewart v. Stewart, 88 Pa.Super. 
1—Rommel v. Rommel, 87 Pa.Su¬ 
per. 511—Williams v. Williams, 86 
Pa.Super. 473—^Burns v. Burns, 84 
Pa.Super. 489. 

Stoops V. Stoops, 61 Pa.Dist. & 
Co. 435—Anderson v. Anderson, 38 


Pa.I)ist. & Co. 664—Shellhase v. 
Shellhase, 25 Pa.Dist. & Co. 69, 25 
Del.Co. 309, 49 Tork Leg.Rec. 69— 
Klair v. Klair, 3 Pa.Dist. & Co. 
419, 26 Dauph.Co. 60—Cary v. Cary, 
13 Pa.Dist. & Co. 193. 

Rutherford v. Rutherford, Com. 
PL, 3 Bucks Co. 1—^Paul v. Paul, 
Com.Pl., 16 Cambria 201—^Newsham 
V. Newsham, Com.Pl., 5 ChestCo. 
109—Daisey v. Daisey, Com.Pl., 4 
Chest.Co. 357—Schofield v. Scho¬ 
field, Com.Pl., 4 Chest.Co. 472— 
Witmer v. Witmer, Com.Pl., 4 
Chest.Co. 353—Jefferis v. Jefferis, 
Com.Pl.. 4 ChestCo. 85—Albright 
V. Albright, Com.Pl., 3 Chest.Co. 
264—Dyer v. Dyer, Com.Pl., 3 
Chest,Co. 263—^Bair v. Bair, Com, 
PL, 3 Chest.Co. 234—Shughart v. 
Shughart, Com.Pl., 8 Cumb.L.J. 1— 
Thrush v. Thrush, Com.Pl., 6 Cumb. 
L.J. 99—^Kichman v. Kichman, Com. 
PL, 5 Cumb.L.J, 145—Hines v. 
Hines, Com.Pl., 70 Dauph.Co. 365— 
Geib V. Geib, Com.Pl., 68 Dauph. 
Co. 307—^Medcalf v. Medcalf, Com. 
PL, 68 Dauph.Co. 204—Gussman v. 
Gussman, Com.Pl., 61 Dauph.Co. 
378—Savage v. Savage, Com.Pl., 
67 Dauph.Co. 449—^Daugherty v. 
Daugherty, Com.Pl., 57 Dauph.Co. 
32—Krasevic v. Krasevic, Com.Pl., 
66 Dauph.Co. 215—^Keen v. Keen, 47 
Dauph.Co. 14—^McHugh v. McHugh, 
29 DeLCo. 615—NefC v. Neff, 29 Del. 
Co. 413—Sweet v. Sweet, Com.Pl., 
35 Erie Co. 61—^Briggs v. Briggs, 
Com.Pl., 23 Erie Co. 146, affirmed 
21 A.2d 415, 145 Pa.Super. 460— 
Porter v. Porter, Com.Pl., 4 Pay.L. 
J. 264—^Dries v. Dries, Com.Pl., 26 
Leh.L.J. 173—Kulatz v. Kulatz, 
Com.Pl., 35 Luz.Leg.Reg. 292—Ev¬ 
ans V. Evans, 34 Luz.L.Reg. 17— 
Lindauer v. Lindauer, Com.Pl., 5 
Lycoming 192—^Keller v. Keller, 
Com.Pl., 8 Monroe L.R. 102, affirm¬ 
ed 44 A.2d 276, 363 Pa. 118—Peck 
V. Peck, Com.Pl., 66 Montg.Co. 258 
—^Barker v. Barker, Com.Pl., 61 
Montg.Co. 323—^Portzline v. Portz¬ 
line, Com.Pl., 26 Northumb.Leg.J. 
74—Dick V. Dick, Com.PL, 26 
Northumb.Leg.J. 158—^Dehart v. De¬ 
hart, Com.Pl., 26 Northumb.Leg.J. 
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72—^Werner v. Werner, Com.Pl., 21 
Northumb.Leg.J. 143—Semmons v. 
Semmons, 19 Northumb.Leg.J. 16— 
Rabuck v. Rabuck, Com.Pl., 46 Sch. 
Leg.Rec. 152—^Benech v. Benech, 
Com.Pl., 45 Sch.Leg.Rec. 175—Tay¬ 
lor V. Taylor, 6 Sch.Reg. 179— 
Schroyer v. Schroyer, Com.Pl., 11 
Som.Leg.J. 339. 

BeasoxLs for dadsioiL reQ.nlred 
Pa.—^Humphreys v. Humphreys, 85 
Pa.Super. 488—^Hirsch v. Hirsch, 70 
Pa.Super. 583—Noll v. Noll, 72 Pa- 
Super. 15. 

54L Pa.—^Nacrelli v. Nacrelli, 136 A. 
228, 288 Pa. 1. 

Hines v. Hines, Com.Pl., 70 
Dauph.Co. 365—^Magoulas v. Ma- 
goulas, Com.Pl., 59 Dauph.Co. 405— 
Glose V. Glose, Com.Pl., 22 Leh.L.J. 
452—Gerhart v. Gerhart, Com.PL, 
22 Leh.L.J. 250, affirmed 57 A.2d 
695, 162 Pa.Super. 252—^Trump v. 
Trump, Com.Pl., 21 Leh.L.J. 330— 
Heiser v. Heiser, Com.Pl., 21 Leh. 
L.J. 127—Smereski v. Smereski, 
Com.Pl., 38 Luz.Log.Reg. 359, af¬ 
firmed 43 A.2d 549, 157 Pa.Super. 
377—Restuccia v. Restuccia, Com. 
PL, 38 Luz.Lcg.Reg. 304—Oshinski 
V. Oshinski, Com.Pl., 34 Luz.Log. 
Reg. 280—^Ulery v. Ulery, Com.PL, 
28 West.L.J. 136. 

Duty to find facts or adopt findings 
It is the duty of court referring di¬ 
vorce proceedings to referee, either 
to find the facts Itself on which it 
bases its decree, or to adopt the 
findings of fact of the master. 

Pa.—^Fisher v. Fisher, 74 Pa.Super. 
538. 

54.5 Fla.—Burns v. Bui*ns, 13 So.2d 
699, 163 Fla. 73. 

54.10 Fla.—^Harmon v. Harmon, 40 
So.2d 209. 

54.15 Fl.a.—^Martin v. Martin, 66 So. 
2d 268. 

54.20 Fla.—^Martin v. Martin, App., 
102 So.2d 837. 

54.25 Fla.—^Martin v- Martin, su¬ 
pra. 
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On the other hand, there is authority for the view 
that the report of a register on evidence given ore 
tenus before him is to be accorded the weight of 
a jury verdict and is not to be disturbed unless the 
court is convinced that it is plainly and palpably 
wrong.54-30 Similarly, where the case is referred 
to a master by agreement of the parties, his findings 
have the weight of a jury verdict.54.36 

Where a suit is referred to a referee to hear and 
determine, his decision and findings are the basis of 
the judgment to be entered, and no provision can be 
inserted not covered thereby,55 and tlie court has 
no power to direct a judgment contrary thereto,5® 
provided they are within the issues referred to the 
referee for determination,57 unless the evidence is 
insufficient to sustain the report,®^ in which case 
the court may set it aside^^ and order a new trial.®® 

Where the reference is to hear and report, the 
report and findings of the referee, although entitled 
to great weight, are not conclusive on the court.®®*® 
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A Statute providing that where an undefended mat¬ 
rimonial action has been referred to an official ref¬ 
eree, judgment may be entered as of course on his 
report does not preclude the court from limiting 
the reference in such a case to one to hear and re¬ 
port to the court,®®*i® and where the court has so 
limited the reference, the statute does not apply and 
judgment may not be entered as of course on the 
referee’s report.®®*i5 

The court may consider the evidence taken before 
a master, notwithstanding he was appointed without 
legal authority, when the parties do not object®^ 

c. Remission for Further Proofs 

As a general rule, the case may be remitted for fur¬ 
ther proofs If the report does not sufficiently state the 
facts. 

As a general rule, if the report does not suffi¬ 
ciently state the facts and circumstances of the 
offense, the court may send the case back to the ref¬ 
eree for further proofs and findings.®^ However, 


54.30 Ala.—^i\dair v. Adair, 62 So.2d 
437, 258 Ala. 203—Campbell v. 

Campbell, 41 So.2d 185, 252 Ala. 
487. 

S4.35 Fla.—^Ilarmon v. Harmon, 40 
So.2d 209. 

65- Conn.—Dion v. Dion, 23 A.2d 314, 
128 Conn. 416—^Antonata v. Anton- 
ata, 82 A, 067, 85 Conn. 370. 
N.T.—SnlMitor v. «abator, 39 N.Y.S. 

968, 7 App.Div. 70. 

19 C.J. p 156 nolo 46. 

Power of court to make fludlasrs 
Where court Imih not hi^ard any 
evidence, It may not make any llnd- 
ings and is to Htrlklng such 

of referee’s llndingn as art* not sup¬ 
ported by evldt*nc(* or atldinK llnding.s 
stating adnilUt*tl or un<li.sput(*d fat^Ca. 
Conn.—Ditin v. Dion, 23 A.2d 314, 128 
Conn. 416. 

56. N.T.—rerkins v. IVrklns, 114 N. 
T.S. 960, 130 App.Div. 193. 

19 C.J. p 156 note 47. 

57. N.T.—Dowe v. liowe, 106 N.T. 
S. 608, 55 Ml.se. 403. 

Sullivan v. .Sullivan, 41 N.Y.Su- 
per. 519, 52 How.I»r. 453. 

58. N.J.—Mff’awlcy v. McCauley, 
103 A. 20. 88 N.J.K<1. 392. 

N.Y.—l»urkinH v. I»t‘rkln8, 114 N.Y.S. 
960, 130 App.Div. 193. 

In. ConiLootiout rt*fcn*(**s flnding 
that defendant was Kuilty of Intol¬ 
erable cruelty toward his wife was 
conclusion of ultimate fact based on 
subordinate facts found by him, and 
as such could only be attaekt*d by 
inquiring whether it was illogically 
or illegally drawn from Ruburdinutu 
facts, and could not bo attackt‘d by 
reviewing evidonce to determine 


whether that furnished it with legal 
support. 

Conn.—Gowdy v. Gowdy, 181 A. 462, 
120 Conn. 508. 

Supplementaji^ report 
Whore exceptions were filed to a 
master's adverse report, and on hear¬ 
ing brought on under Rule 113 (100 
A xvii), petitioner was permitted to 
take additional testimony and mas¬ 
ter was permitted to return a sup- 
pli*m(‘ntary report, including such 
t<*stimony, to effect that a case was 
made out, it was held on the record 
that a decree nisi would be advised. 
N.J.—Carsten v. Carsten, 107 A. 46, 
90 N.J,Ba. 181. 

69. N.J,—^McCauley v. McCauley, 
130 A. 20, 88 N.J.Bq. 392. 

N.y.—Goldner v. Goldnor, 63 N.Y.S. 

431, 49 App.Div. 395. 

19 C.J. p 156 note 50. 

60. N.Y.—Perkins v. Perkins, 114 N. 
Y.S. 960, 130 App.Div. 193. 

Ross V. Ro.ss, 31 Hun 140. 

80.6 N.Y.—^Hfminel.stein v. Himmel- 
Htcin, 62 N.Y.S.2d 363, 1S6 Misc. 
964. 

Where referenoe Is to inform con- 
sclenoe of oouxt, and not to hear and 
determine, referee’s report has only 
8U<‘h 4*ff(*ct as court chooses to give 
it, and court may accept or reject 
in whole, or in part referee's findings. 
N.y. —Itannon v. Bannon, 1 N.B.2d 
976. 270 N.y. 484, 105 A.L.R. 1401. 

Itosenfluld v, Rosenfleld, 74 N. 
Y.S.2d 82, 272 App.Div. 647. 

Credibility 

<1) In matrimonial action which 
has been referred to referee, court, 
ordinarily, will not pa.ss on questions 
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of credibility, but that is generally 
province of referee who hears and 
sees witnesses. 

N.y.—H immelstein v. Himmelstein, 
62 N.Y.S.2d 363, 186 Misc. 964. 

(2) Credibility of witnesses is a 
question primarily for determination 
of master. 

N.J.—Capozzoli V. CapozzoU, 64 A.2d 

440, 1 N.J. 640. 

Dale V. Dale, 80 A.2d 234, 13 N.J. 
Super. 59. 

Rita V. Rita, 61 A,2d 27, 139 N.J. 
Eq. 399—Grewe v. Grewe, 47 A.2d 
840, 138 N.J.Eq. 296. 

N.Y.—^Himmelstein v. Himmelstein, 
62 N.Y.S.2d 363, 186 Misc. 964. 

60.10 N.T.—^Himmelstein v. Him¬ 
melstein, supra. 

60.15 N.Y.—^Himmelstein v. Him¬ 
melstein, supra. 

61. Pa.—Bloom v. Bloom, 8 Pa.Dist. 
563, 22 Pa.Co. 433. 

62. N.J.—Carsten v. Carsten, 107 A. 
45, 90 N.J.Eq. 181. 

Pa.—Bonomo v. Bonomo, 187 A. 222, 
123 Pa.Super. 451—Weymers v. 
Weymers, 81 Pa.Super. 432. 

Tatar v. Tatar, 85 Pa.Dist. & Co. 

441, 34 Wash.Co. 16—Geckle v. 
Geckle, Com.Pl., 54 Pa.Dist. & Co. 
64, 61 Montg.Co. 211—^Kantra v. 
Kantra, 63 Pa.Dist. & Co. 364, 21 
Leh.L.J. 173, 7 Monroe L.R. 30, 12 
Som.Leg.J. 291, 60 York Leg.Rec. 
11—^Pullwood V. Full wood, 60 Pa. 
Dist. Co. 545, 36 Berks Co. 121— 
Shellhase v. Shollhase, 25 Pa.Dist. 
& Co. 69, 25 Del.Co. 309, 49 York 
Leg.Rec. 69—Groenke v. Groenke, 
18 Pa,Dlst & Co. 245, 14 Lehigh 
CO.L.J. 412, 46 York Leg.Rec. 142 
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in some early cases, it was held that where the ref- i court with findings the court was without power 
erence was to take evidence and to report it to the | to set aside the report and send the case back to 


—^Tatasclore v. Tatasciore, 12 Pa. 
Dist. & Co. 316, 13 L.eh.L..J. 190. 

May V. May, Com.Pl., 42 Berks 
Go. 271—^Bechtel v. Bechtel, Com. 
PL, 39 Berks Co. 55, 60 York Leg. 
Bee. 136—^Margherita v. Margheri- 
ta, Com.PL, 38 Berks Co. 143— 
Noll V. Noll, Com.Pl., 38 Berks Co. 
137--Pletz V. Pletz, Com.Pl., 37 
Berks Co. 225, 59 York Lieg.Rec. 72 
—Osborne v. Osborne, Com.Pl., 37 
Berks Co. 43—Miller v. Miller, Com. 
PL, 37 Berks Co. 33, 58 York Leg. 
Bee. 182—^Kemery v. Kemery, Com. 
PL, 36 Berks Co. 241—Shollenberg- 
er V. Shollenberger, Com.PL, 35 
Berks Co. 286—^Young v. Young, 
Com.PL, 35 Berks Co. 122—^Beckley 
V. Beckley, Com.PL, 34 Berks Co. 
15—Startzer v. Startzer, 33 Berks 
Co. 63—Steacker v. Steacker, Com. 
PL, 2 Bucks Co. 326—Smith v. 
Smith, Com.PL, 16 Cambria 29— 
Greenawalt v. Greenawalt, Com. 
PL. 3 Cumb.L.J. 67—Villata v. Vil- 
lata, Com.PL, 3 Cumb.L.J. 27— 
Clark V. Clark, Com.PL, 1 Cumb.L.J. 
154—^Banks v. Banks, Com.PL, 1 
Cumb.L.J. 124—^Beckman v. Beck¬ 
man, Com.PL, 40 Brie Co. 29— 
Dombrowski v. Dombrowski, 35 
Erie 34—^Kendrick v. Kendrick, 
Com.PL, 35 Erie Co. 32—^Beckerink 
V. Beckerink, Com.PL, 33 Erie Co. 
261—-Cook V. Cook, Com.PL, 32 Erie 
Co. 171—Shetler v. Shetler, Com. 
PL, 32 Brie Co. 166—^Anthony v. 
Anthony, Com.Pl., 31 Erie Co. 190— 
Siecker v. Siecker, Com.PL, 31 Erie 
Co. Ill—^Peebles v. Peebles, Com. 
PL, 31 Erie Co. 99—^Kempa v. 
Kempa, Com.PL, 29 Erie Co. 366— 
Kelley v. Kelley, Com.PL, 29 Erie 
Co. 102—^Prinkey v. Prinkey, Com. 
PL, 7 Fay.L.J. 82—^Martin v. Mar¬ 
tin, Com.PL, 6 Fay.L.J. 194—Stauf¬ 
fer V. Stauffer, Com.PL, 49 Lanc,L. 
Bev. 265—^Moyer v. Moyer, Com. 
PL, 21 Leh.L.J. 366—Wachter v. 
Wachter, Com.Pl., 21 Leh.L.J. 282 
—Simon V. Simon, Com.PL, 21 Leh. 
L.J. 78—Smith v. Smith, Com.Pl., 
20 Leh.L.J, 363—Smith v. Smith, 
Com.PL, 20 Leh.L.J. 77—Champ v. 
Champ, Com.PL, 38 Luz.Leg.Beg. 
206—Strayer v. Strayer, CXjm.PL, 
38 Luz.L.Reg. 92—^Zielasko v. Ziel- 
asko, Com.Pl., 36 Luz.Leg.Beg. 154 
—^Hettinger v. Hettinger, 32 Luz. 
Leg.Beg. 414—^Prey v. Prey, Com. 
PL, 13 Monroe L.B. 1—Smith v. 
Smith, Com.Pl., 12 Monroe L.B. 70 
—Heller v. Heller, Com.PL, 12 
Monroe L.B. 25—^Weber v. Weber, 
Com.PL, 7 Monroe L.B. 40—^Mig- 
nogno V. Mignogno, Com.Pl., 72 
Montg.Co. 249—^Wassel v. Wassel. 
Com.PL, 29 Northumb.Leg.J. 61— 
Bichert v. Bichert, Com.PL, 12 
Som.Leg.J. 179, 26 West.L.J. 223— 
Thornton v. Thornton, Com.PL, 30 
Wash.Co. 147—Buggeri v. Bug- 


geri, 22 West.Co. 287—^Lamon v. 

Lamon, 22 West.Co. 268. 

19 C.J. p 156 note 53. 

Age of respondent 

Where the age of respondent does 
not appear, and there is possibility 
that she is a minor, the report may 
be recommitted to take further tes¬ 
timony. 

Pa.—Adams v. Adams, 6 Pa.Dist. & 

Co. 294, 39 Lanc.L.Bev. 492. 
Mental disahiUty 

(1) In general. 

Pa.—Garner v. Gamer, Com.PL, 37 

Berks Co. 69—^Hyde v. Hyde, Com. 

PL, 31 Brie Co. 100. 

(2) Where testimony discloses that 
respondent is sufCering from a men¬ 
tal disability, precise nature or dura¬ 
tion of which is not established, case 
must be referred back to master for 
complete incLUiry into respondent's 
mental condition. 

Pa.—^Bonker v. Bonker, 61 Pa.Dist. & 

Co. 538, 30 Erie Co. 215. 

(3) A case will be referred back 
to a master for further hearing where 
a finding of insanity was based on 
incompetent evidence, but a novel 
question was presented and court 
feels that case should be disposed of 
on merits. 

Pa.—Thies v. Thies, 67 Pa.I)ist & Co. 

468, 29 Erie Co. 164. 

Defendant in. prison 

(1) Notice of master's hearing in a 
divorce action sent to defendant, who 
is incarcerated in county prison, is 
insuf^cient where defendant has not 
been advised that if he desires to ap¬ 
pear, proper steps will be taken so 
that he may appear and defend ac¬ 
tion, and under such circumstances, 
matter will be referred back to mas¬ 
ter for a new hearing. 

Pa.—^Davidson v. Davidson, 1 Pa. 

Dist. & Co.2d 71, 5 Cumb.L.J. 23. 

(2) Where, in an action for divorce 
against a respondent on ground of 
his conviction for burglary and lar¬ 
ceny, libel and notice of master's 
hearing are served on respondent in 
a state penitentiary, no appearance 
is entered, and libellant in addition 
to her own testimony offers in evi¬ 
dence record of defendant's convic¬ 
tion but without calling custodian of 
records as a witness, case will be re- 
ferred back to master, who will be 
directed to give notice to respondent 
by registered mail inquiring whether 
he desires to appear in defense of ac¬ 
tion, and custodian of records should 
also be called at rehearing. 

Pa.—^Knable v. ICnable, 67 Pa.Dlst & 

Co. 380, 

Testimony not taken by official ste¬ 
nographer 

Where testimony at a master’s 
hearing in divorce has been taken by 
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other than official stenographer and 
respondent claims that there are er. 
rors therein, court will not consider 
master's report on basis of testimony 
as filed and respondent's specifica¬ 
tions of error but will refer matter 
back to master for purpose of clari¬ 
fying record. 

Pa.—^Lee v. Lee, 66 Pa.Dist. & Co. 599, 
11 Monroe L.R. 19. 

Facts raised by district attorney 
Where district attorney has called 
attention of court to fact that libel¬ 
lant in a divorce proceeding was big- 
amously married to one other than 
respondent, court will refer case back 
to master to determine whether libel 
was filed in sincerity and good faith 
or was intended to extricate libellant 
from his predicament, and also to in¬ 
quire carefully into truth of libel¬ 
lant's testimony. 

Pa.—Strachovsky v. Strachovsky, 62 
Pa.Dist. & Co. 298, 31 Brie Co. 1, 10 
Monroe L.R. 22. 

New and unlimited reference 

Where advisory master died, leav¬ 
ing a memorandum stating conclu¬ 
sion that defendant in divorce suit 
had committed adultery, but on ref¬ 
erence allegedly perjured testimony 
of one of petitioner’s witnesses was 
attacked, whereupon reference was 
made to a special master to take tes^ 
timony on that point and report, and 
report was that the te.stimony was 
false but decree nisi was issued for 
petitioner notwithstanding, the de¬ 
cree would be reversed with leave to 
the petitioner to move, with a new 
and unlimited reference, toward a re¬ 
hearing. 

N.J.—Testa v. Testa, 15 A.2d 628, 128 
N.J.Eq. 164. 

Further evidence before court 
Pa.—Henry v. Henry, Com.Pl., 3 
Cumb.L.J. 26. 

Death of counsel 

Pa.—Greenawalt v. Greenawalt, Com. 
PL, 3 Cumb.L.J. 67. 

Residence of plaintiff 
Pa.—^Rue V. Itue, Com.Pl., 62 Montg. 
Co. 146, 66 York Leg.Rec. 67—Kel¬ 
ly V. ICelly, Com.PL, 42 Sch.Leg. 
Bee. 46. 

Remission to cure procedural errors 
Pa.—Wiltse V. Wiltse, 47 A.2d 640» 
159 Pa.Super. 131. 

Clark V. Clark, Com.PL, 7 Cumb. 
L.J. 155—Donahue v. Donahue, 
Com.Pl., 38 Brie Co. 264—Spencer 
V. Spencer, Com.PL, 34 Brie Co. 45 
—Hurst V. Hurst, Com.Pl., 9 Pay. 
L.J. 4—Sittner v. Sittner, Com.PL, 
25 Leh.L.J. 357—Niess v. Niess, 
Com.Pl., 23 Leh.L.J. 104—^Brown 
V. Brown, Com.PL, 22 Leh.L.J. 195, 
61 York Leg.Bec. 40—^Lee v. Lee, 
Com.PL, II Monroe L.R. 19—Emery 
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the referee for further tcstimony.63 The case may 
be sent back to the master for further hearing where 
defendant presents a satisfactory excuse for his 
failure to appear and contest the proceeding.63.5 
The case will not be remanded for the hearing of 
new evidence which is merely cumulative or where 
no satisfactory excuse is offered for the failure to 
produce the evidence at the earlier hearing.63.io 
Instead of remitting the matter, the court may itself 

hear further evidcncc.®3.i5 

d. Confirmation 

Exceptions to a master’s report should strike at spe¬ 
cific findings of fact and conclusions of law. 

Exceptions to a master’s report should be self- 
sustaining and should strike at specific findings of 
fact and conclusions of law;®3*50 and it is not 
enough to make a general exception that the rec¬ 
ommendation of the master is against the law and 
that his report is against the weight of the evi- 
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dence.63.55 Exceptions to findings which are sup¬ 
ported by the evidence will be overruled.63.60 Ex¬ 
ceptions to a report are waived where the matter 
is remitted and such objections are not referred to 
in opposition to the final report.63.66 The court is 
justified in disposing of exceptions to the report on 
the record where no request for argument is 
made.63.70 

Where the reference is to hear and determine, 
the report is required to be certified to the court 
for confirmation, and, if confirmed, judgment is to 
be entered by the court in conformity therewith;6-4 
and it has been held that the court has no power 
to refuse to confirm because of mere errors com¬ 
mitted by the referee in the reception and exclu¬ 
sion of evidence.65 If, however, there is reason to 
suspect collusion or fraud,66 or if the evidence re¬ 
ported does not support the findings of the referee 
satisfactorily to the conscience of the court,67 con- 


V. Emery, Com.PL, 42 Sch.Leg.Rec. 
106—Walls V. Walls, Com.PL, 32 
Wash.Co. 19—Mondik v. Mondik, 
Com.Pl., 27 Wash.Co. 86—Vickers v. 
Vickers, Com.PL, 22 W’ash.Co. 137. 

63. N-Y.—^Matthews v. Matthews, 6 
N.Y.S. 589, 63 Hun 244—Ross v. 
Ross, 31 Hun 140. 

63.5 Pa.—Decker v. Decker, 66 Pa. 
Dist. & Co. 61C, 51 Lanc.Ij.Uov. 283. 

Beckley v. Beckley, Com.PL, 12 
Monroe L.R. 1. 

Beoo&olliatloii 

Whero defendant did not appear 
and contest proceeding in reliance 
on mistaken belief that action would 
not he prosecuted while negotiations 
for a reconciliation were being con¬ 
ducted, case was referred back to 
master for further hearing. 

Pa.—^Decker v. Decker, 66 Pn.Dist. St 
Co. 546, 51 Lanc.L.Rev. 283. 

63.10 Pa.—^Mango v. Mango, 82 Pa. 
Dist. & Co. 469—Wagloy v. Wugloy, 
65 ra.Dist. St Co. 530. 

Application for remand denied 
Pa.—Eergusem v. Ferguson, 84 Pa. 
Dist. Si Co. 75—Steward v. Stew¬ 
ard, 81 Pa.I)l»t. St Co. 230, 39 Del. 
Co. 16—ColllcHh V. Colilesh, 8 Pa. 
Dist. St Co.2d 209, 18 Som.Leg.J. 
30. 

Wright V. Wright, Com.PL, 18 
Beaver 145—Hamilton v. Hamilton, 
Com.Pl., 37 Del.i^o. 433—Williams v. 
Williams, Com.I’l., 20 Erie Co. 168 
—Hostetter v. Hostetter, Corn.!*!., 
29 Erie Co. 56—CS rover v. Grover, 
Com.Pl., 26 W<‘Ht.I...J. 161—Tate v. 
Tate, Com.PL, 71 York Leg.Itec. 99. 

63.15 Ky.—nicks V. Hicks, 290 S,W. 
2d 483. 

N.Y.—Himmelstein v. Hlmmelstein, 
62 N.Y.S.2d 363, 186 Mlsc. 964. 
27A C. J.S.—38 


Pa.—^Emlet v. Emlet, Com.Pl., 2 
Cumb.L.J. 73. 

Death of master 

Pa.—Maglas v. Maglas, Com.Pl., 16 
Pay.L.J. 69. 

63.50 Pa.—Stoops v. Stoops, 61 Pa. 
Dist. St Co. 435. 

Gerlach v. Gerlach, Com.Pl., 70 
Dauph.Co. 299. 

Xnoompetent evidence 
In divorce suit a general exception 
to report of master that certain evi¬ 
dence given in depositions was in¬ 
competent was insuilicicnt to call at¬ 
tention of court to fact that officer 
taking depositions had failed to com¬ 
ply with statute requiring officer tak¬ 
ing deposition to certify to credibili¬ 
ty or good character of witness and 
evidence was properly considered. 
Ky.—Bartley v. Bartley, 220 S.W.2d 
850, 310 Ky. 332. 

Exceptions to opinion 
Pa,—Ore v. Ore, Com.Pl., 72 Montg. 
Co. 364. 

Exceptions sustained 
Pa.—Ryco v. Ryce, 5 Pa.Dist, St Co.2d 
232. 

Snyder v. Snyder, Com.Pl., 6 
CheHt.^^o. 265—Cross v. Cross, Com. 
PL, 58 Dnuph.Co. 125—Herrick v. 
Herrick, Com.Pl., 31 Erie Co. 266— 
Lozar v. Loasar, Com.PL, 7 Pay.L.J. 
1—Brown v. Brown, Com.Pl., 22 
Leh.L.J. 167—Schilling v. Schil¬ 
ling, Com.PL, 19 Leh.L.J. 382— 
Filbert v. Filbert, 40 LuK.Leg.Reg. 
214—Gorezyea v. Oorezyea, Com. 
PL, 103 I’ittsb.Leg.J. 481—Kantorlk 
V. Kantorlk, Oom.Pl., 36 WcstL.J. 
13. 

Exceptions dismissed and report ap¬ 
proved 

Pa.—Groff V. Groff, Com.Pl., 41 Berks 
j Co. 76—Boxler v. Boxler, Com.PL, 
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35 Berks Co. 373—Partsch v. 
Partsch, Com.PL, 17 Cambria 125 
—Pountney v. Pountney, Com.Pl., 
16 Cambria 25—Geib v. Geib, Com. 
PL, 68 Dauph.Co. 307—Medcalf v. 
Medcalf, Com.Pl., 68 Dauph.Co. 204 
—Baker v. Baker, Com.PL, 51 
Dauph.Co. 63—^Butler v. Butler, 
Com.PL, 6 Pay.L.J. 130—^Ackerman 

V. Ackerman, Com.Pl., 21 Loh.L.J. 
287—Ore v. Ore, Com.PL, 72 Montg. 
Co. 364—Cordus v. Cordus, Com. 
PL, 67 Montg.Co. 296—Campbell v. 
Campbell, Com.Pl., 67 Montg.Co. 
293, 66 York Leg.Rec. 161—^Black v. 
Black, Com.PL, 26 Northumb.Leg.J. 
135—Walls V. Walls, Com.Pl., 32 
Wash.Co. 19—Lowe v. Lowe, Com. 
PL, 26 Wash.Co. 131—^Paterson v. 
Paterson, Com.Pl., 37 WestL.J. 33, 
affirmed 115 A.2d 919, 178 Pa.Super. 
616—Grover v. Grover, Com.PL, 26 
West.L.J. 161. 

Exceptions filed with master insulll- 
cient 

Pa.—Christy v. Christy, Com.PL, 35 
Del.Co. 281. 

63.55 Pa.—Stoops V. Stoops, 61 Pa. 
Dist. & Co. 435. 

63.60 N.H.—^Franklyn v. Franklyn, 
35 A.2d 801, 93 N.H. 90. 

63.65 Ky.—^Bartley v. Bartley, 220 S. 

W. 2d 860, 310 Ky, 332. 

63.70 Pa.—^Romano v. Romano, 133 
A.2d 273, 183 Pa.Super. 462. 

64. N.Y.—Goldie v. Goldie, 79 N.Y. 
S. 357, 39 Misc. 389. 

19 C.J. p 157 note 66. 

65. N.Y.—Goldie v. Goldie, supra. 
19 C.J. p 167 note 67. 

66. N.T.—Galloway v. Galloway, 86 
N.Y.S. 1078, 92 App.Div. 300. 

67. N.Y.—^Witchley v. Witchley, 228 
N.Y.S. 95, 131 Misc. 116.. 

19 C.J. p 157 note 59. 
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firmation of the report is properly refused. Con¬ 
firmation will also be refused where the party was 
erroneously named in the order of publication and 

the publication.68 

Where plaintiff fails to act on the master’s report 
recommending a divorce for an imreasonable length 
of time, the court will not enter a divorce decree 
without a showing as to the reasons for the delay 
and that there has been no cohabitation between 
the parties.68.5 

It is error for the court to render a final decree 
of divorce on the same day that the master’s report 
of the evidence taken is filed, when such report is 
filed before the time allowed by the rules for the 
taking of evidence has expired, and without any 


setting of the cause down for hearing, and without 
any notice of the final hearing.69 

§ 158. New Trial or Rehearing 

a. In general 

b. Petition to modify or vacate 
a. In General 

Unless the divorce statutes prescribe a different prac¬ 
tice, the general rules applicable in civil cases apply as to 
new trials and rehearings in divorce cases. 

The general law applicable to new trials in civil 
cases applies to new trials and rehearings in divorce 
suits,*^0 unless under the divorce statutes a differ¬ 
ent practice exists.''^ A motion or application for 


68. Pa.—Fenstermacher v. Penster- 
macher, 7 Pa.Dlst & Co. 650, 11 

863. 

68.5 Pa.—lailian v. Killian, 85 Pa. 
Dist. & Co. 415. 3 Cumb.L.J. 161— 
Stewart v. Stewart, 84 Pa.Dist. & 
Co. 291, 3 Cumb.Li.J. 118. 
wnere coliabltatloiL was resumed, 
plaintiff must amend complaint and 
matter must be resubmitted to mas¬ 
ter for rehearing*. 

Pa.—Killian v. Killian. 85 Pa.Dist. & 
Co. 415, 3 Cumb.L.J. 161. 

69. Fla.—Seddon v. Seddon. 89 So. 
348, 82 Fla. 48. 

70. Cal.^—Gossman v. Gossman, 126 
P.2d 178, 52 C.A.2d 184. 

Ga.—^Lovelace v. Lovelace. 177 S.E. 
685, 179 Ga. 822. 

Mich.—Mitchell v. Mitchell, 53 N.W. 

2d 325. 333 Mich. 441. 

Mo.—Corpus Juris Secundum cited in 
Culp V. Culp, App., 216 S.W.2d 651, 
554. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 675—^Jelm v. Jelm, 92 N.B. 
2d 275, 89 Ohio App. 47, affirmed 
98 N.B.2d 401, 156 Ohio St 226, 22 
A.L.R.2d 1300. 

19 C.J. p 186 note 21. 

Dismissal of motion. 

Where motion for new trial after 
Judgment in a libel for divorce was 
dismissed on movant's failure to ap¬ 
pear, an order reinstating the origi¬ 
nal motion for a new trial would be 
reversed. 

Ga.—Sheffield v. Sheffield, 97 S.E. 76, 
148 Ga. 466. 

Finality of decreei 
With respect to right of rehearing, 
in absence of finding on evidence it 
cannot be inferred from order for 
continuance that libel was denied and 
case continued under statute; and, 
where without finding on evidence 
court continued libel for divorce, and 
ordered payment of alimony, such or¬ 
der was not a final decree inhibiting 
grant of rehearing for newly discov¬ 
ered evidence. 


Mass.—^Malcolm v. Malcolm, 153 N.B. 

461, 257 Mass. 225. 

Death of court reporter 

Where notes of counsel in divorce 
proceeding were substantially com¬ 
plete as to evidence adduced and bill 
of exceptions prepared in three vol¬ 
umes seemed to contain all necessary 
testimony, refusal to grant new trial 
because of reporter's death before 
transcription of notes taken by him 
was not an abuse of discretion. 
CaL—Norris v. Norris, 123 P.2d 847, 

50 C.A2d 726. 

Motion, on case settled, not on min¬ 
utes 

An application for a new trial of 
specific questions of fact in a divorce 
action tried before a judge and a Jury 
at trial term, when made at equity 
term, must be on a case settled, and 
not on the minutes, notwithstanding 
Rules of Civil Practice, rule 221, in 
view of Civil Prac.Act §§ 649, 662, 
553. 

N.T.—^Friedman v. Friedman, 204 N. 

T.S. 660, 122 Misc. 700. 

Determination by another judge 

(1) If chancellor who rendered de¬ 
cree is available, a petition for re¬ 
hearing should not be acted on by an¬ 
other judge; but if original chancel¬ 
lor is unable by reason of death, dis¬ 
ability, or other cause to consider pe¬ 
tition, another chancellor may act on 
it, unless petition is merely a reargu¬ 
ment on points and facts considered 
by original chancellor. 

Fla.—Epperson v. Epperson, 101 So. 

2d 367. 

(2) After jury trial of framed is¬ 
sues in divorce action, another jus¬ 
tice presiding at special term could 
not determine motion for new trial 
but would refer it to trial justice. 
N.T.—Lubuk V. Lubuk, 42 N.T.S.2d 

694, 181 Misc. 852. 

Appellate court is without jurisdic¬ 
tion to determine motion for new 
triaL 


I Me.—Carroll v. Carroll, 66 A.2d 809, 
144 Me. 171. 

Caption of motion 
Motion for a new trial in divorce 
case bearing caption of “Superior 
Court-Tork County" would be con¬ 
sidered as addressed to law court 
and not to presiding justice, where 
nothing in record showed that mo¬ 
tion was ever presented to presiding 
justice for action thereon or that he 
ever ruled thereon and case was 
printed and entered on docket of su¬ 
preme judicial court 
Me.—Carroll v. Carroll, supra. 
Dooket number 

Fact that petition for a new trial 
of divorce action was filed under a 
difCerent style and docket number did 
not prevent it from being treated as a 
motion for new trial, since substance 
of petition and not its endorsement or 
docket number determines its natura 
Tex.—Harkness v. McQueen, Civ. 

App., 207 S.W.2d 676. 

Eartraordinary motion for new trial 
In action for divorce and alimony, 
failure to adjudicate issue as to own¬ 
ership of certain property was not 
ground for extraordinary motion for 
new trial, and question should have 
been raised by an ordinary motion for 
new trial. 

Ga.—^West v. West, 35 S.B.2d 914, 200 
Ga. 115. 

71- Ky.—^Newcomb v. Newcomb, 13 
Bush 644, 26 Am.R. 222. 

Neb.—Schafer v. Schafer, 99 N.W. 

482, 71 Neb. 708. 

19 C.J. p 186 note 22. 

Xn Maine 

(1) The statute, providing that 
within three years after judgment on 
a libel for divorce now trial may be 
granted, etc., contemplates an en¬ 
tirely new and separate action, and 
does not authorize motion for new 
trial made after entry of decree in 
favor of libelant in a divorce pro¬ 
ceeding. 

Me.—Simpson v. Simpson, 109 A- 254, 
119 Me. 14. 
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a new trial or rehearing is, generally speaking, ad¬ 
dressed to the sound discretion of the court ^nd, 
under the rule followed in at least one jurisdiction, 
the court in its discretion may grant a new trial 
unless the law and facts require, and not merely 
support, the verdict rendered,*^2.5 but a new trial 
may not be granted where the verdict rendered was 


DIVORCE § 158 

required as a matter of law.'^^.io Under the prac¬ 
tice generally prevailing, the court may in its dis¬ 
cretion grant a new trial of less than all of several 

issues 

A defendant who remarries after a judgment of 
divorce is estopped to seek a new triaU^-^ The 
right of the wife to obtain a new trial is waived 


(2) Petition for new hearing is in 
nature of petition for review. 

Lourio v. Melnick, 146 A. 84, 128 
Me. 148. 

(3) Under the statute, providing 
that cases in which there are mo¬ 
tions for new trial on evidence re¬ 
ported by the justice, questions of 
law arising on reports of cases, bills 
of exception, etc., may come before 
the law court, a motion for now trial 
in divorce proceedings cannot come 
before the law court on evidence re¬ 
ported by a justice, the procedure 
for which is regulated by another 
statute, for proceedings for divorce 
are not civil actions or cases, being 
ecclesiastical in their origin. Mo¬ 
tions for new trial in civil actions 
Are made after verdict and before 
entry of judgment, so such motion 
is not available to review a decree 
of divorce entered after findings of 
the jury, the case being analogous 
to a civil action, where the presiding 
judge submits findings to the jury 
and on strength of those orders judg¬ 
ment. 

Me.—Simpson v. Slmp.son, supra. 

In ]M[oxitan.a a suit for divorce be¬ 
ing one in equity, and having been 
tried by a court without a jury, the 
sixth and sevtmth grouJids for new 
trial, onum(5ratcd in Ilev,('’ode,s 1021 
§ 0307, wero not available to d<!feiul- 
ant, in view of § 9206, providing that 
in an equity case, or one tried with¬ 
out a jury, only tho first, third, and 
fourth grounds for a n<*w trial, os 
specified in $ 9207, are avaiinble. 

Mont.—^Dav(‘nport v. llavenport, 222 
P. 422, 69 Mont. ‘lOa. 

Xn, Ohio motion for new trial does 
not llo in case in which alimony is 
not involved. 

Ohio.—Smith V. Smith, 20 Ohio N.V., 
N.S., 94. 

In Rhode Island, although as 
shown passim this section, such mo¬ 
tions have bet*n entertained, it has 
been sal<l that a mt»lit)n for miw trial 
is an inappropriate proeeduro in a 
divorce case. 

R.I.—Stcolnrdi v. Scolardi, 108 A. 651, 
42 R.I. 456. 

72. Colo.—IMerre v. Pierre, 212 P.2d 
105, 120 Colo. 542, 

La.—^ElchingtT v. Lacroix, 189 So. 
672, 192 La. 908. 

Md.—liallcy v. Halley, 46 A.2d 276, 
186 Md. 76. 


N.J.—Shore v. Shore, 93 A.2d 174, 11 
N.J. 23. 

N.M.—Bardin v. Bardin, 177 P.2d 167, 

61 N.M. 2. 

N.Y.—Arnold v. Arnold, 243 N.T.S. 
344, 230 App.Div. 79. 

Pixel V. Pixel, 137 N.T.S.2d 744, 
207 Misc. 250. 

Okl.—Eanta v. Banta, 210 P.2d 346, 
202 Okl. 86. 

Penial held abuse of discretion 
La.—^North v. Garret, 99 So. 427, 155 
La. 525. 

Discretion not abused 

(1) Granting new trial. 

D.C.—Ruppert v. Ruppert, 134 P.2d 
497, 77 U.S.APP.D.C. 65. 

Ga.—Butler v. Butler, 147 S.E. 389. 
168 Ga. 272. 

111.—Sedgwick v. Sedgwick, 64 N.E. 
2d 246, 322 IlI.App. 278. 

(2) Refusing new trial. 

Cal.—Lamb v. Lamb, 280 P.2d 793, 
131 C.A.2d 489—Thomasset v. 
Thomasset, 264 P.2d 626, 122 C.A. 
2d 116. 

Ga.—Aud V. Aud. 34 S.B.2d 655, 199 
Ga. 626—Scott v. Scott, 126 S.E. 
780, 159 Ga. 535—Metcalf v. Mot- 
calf, 112 S.E. 828, 153 Ga. 775— 
Drummond v. Drummond, 110 S.E. 
873, 162 Ga. 618. 

Md,—Mountford v. Mountford, 19 A. 

2d 178, 179 Md. 697. 

Mo.—McAdams v. McAdams, App., 
267 S.W. 428. 

N.J.—Shore V. Shore, 93 A.2d 174, 11 
N.J. 23. I 

Okl.—^l^anta v. Banta, 210 P.2d 346,1 
202 Okl. 86. ' 

R. T.—Paine v. Paine, 113 A. 658, 43 
U.I. 478. 

S. P).—^lliibock V. Habeck, 214 N.W. 
846, 51 S.l). 455. 

Tex.—Howies v. Bowles, Civ.App., 69 
S.VV.2d 495. 

Wash.— Miirkoll v. Markoff, 180 P.2d 
555, 27 Wash.2d 826. 

72.5 Ga.—^%Vellbclovcd v, Wellbo- 
lov(‘a, 76 S.E.2d 424, 209 Ga. 709 
—Suggs V. Suggs, 30 S.E.2d 927, 
198 Ga. 18—Twilley v. Twilley, 24 
S.K.2d 41, 195 Ga. 291. 

72.10 Ga.—Moody v. Moody, 22 S.E. 
2d 836, 195 Ga. 13. 

73. Ciil.—Polcy V. Foley, 304 P.2d 
719, 147 C.A.2d 76—DeVall v. De- 
Vall, 226 P.2d 606, 102 C.A.2d 53— 
Roraback v. Roraback, 101 P.2d 
772, 38 C.A.2d 692. 
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Mich.—Mitchell v. Mitchell, 63 N.W. 

2d 325. 333 Mich. 441. 

N.T.—^Bolognino v. Bolognino, 241 N. 
T.S. 445, 136 Misc. 656, affirmed 
246 N.Y.S. 883, 231 App.Div. 817. 

19 C.J. p 186 note 23. 

Reopening case for additional evi¬ 
dence see supra § 146. 

Alimony 

(1) New trial on question of ali¬ 
mony may be granted without dis¬ 
turbing judgment for divorce. 

Mo.—Beckmann v. Beckmann, 218 S. 
W.2d 566. 358 Mo. 1029, 9 A.L.R.2d 
428. 

Schwer v. Schwer, App., 60 S.W. 
2d 686—Laweing v. Laweing, App., 
21 S.W.2d 2. 

(2) Motion for new trial on ques¬ 
tion of alimony, filed at term at 
which divorce decree was rendered, 
may be regarded in same light as 
motion filed after expiration of term. 
Mo.—^Laweing v. Laweing, supra. 

(3) Verdict in suit for divorce and 
alimony is separable, and it is lawful 
to allow verdict granting divorce to 
stand and order another trial on 
matter of alimony. 

Ga.—^Pried v. Pried, 69 S.E.2d 862, 
208 Ga. 861—Hyndman v. Hynd- 
man, 69 S.E.2d 859, 208 Ga. 797— 
Boone v. Boone, 15 S.E.2d 868, 193 
Ga. 679. 

Behearing may be limited to 
grounds for divorce and exclude con¬ 
sideration of property settlement. 
Mich.—Tomlinson v. Tomlinson, 61 
N.W.2d 102, 338 Mich. 274—Mitch¬ 
ell V. Mitchell. 63 N.W.2d 325, 333 
Mich. 441. 

Counsel fees 

Cal.—DeVall v. DeVall. 226 P.2d 605, 
102 C.A.2d 53. 

73.5 Ind.—State ex rel. Balsley v. 
St. Joseph Superior Court No. 1, 81 
N.E.2d 373, 226 Ind. 372. 

Motion to strike motion for new trial 
Trial court had jurisdiction to en¬ 
tertain a motion to strike defendant’s 
motion for new trial in divorce ac¬ 
tion, and contention that by reason 
of his remarriage after rendition of 
judgment granting wife a divorce, 
defendant was estopped to have a 
new trial, could he raised by motion 
to strike defendant’s motion for a 
new trial. 

Ind.—State ex rel. Balsley v. St. Jo¬ 
seph Superior Court No. 1, supra. 
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where she accepts alimony paid in compliance with 
the judgment,74 but this rule does not apply to the 
acceptance of money under a prior decree of main- 

tenance.75 


A new trial or a rehearing will not be granted in 
a divorce suit except on a sufficient ground.^® Thus, 
a new trial will not be granted on the ground of 
fraud unless the fraud is clearly proved,77 or on 


74i Cal.—Storke v, Storke, 64 P. 
578, 132 C. 349. 

McCaleb v. McCaleb, 163 P. 1045, 
32 C.A. 648. 

Waiver of right to appeal see infra 
§ 188 b. 

75. Cal.—Smith v. Smith, 79 P. 275, 
145 C. 615. 

7G. Cal.—Rethers v. Rethers, 294 P. 

2d 968, 140 C.A.2d 28. 

Ga.—^Mooney v. Mooney, 195 S. 
E. 864, 186 Ga. 486—Deaderick v. 
Deaderick, 185 S.E. 89, 182 Ga. 
96—^Liggett V. Liggett, 179 S.E. 
729, 180 Ga. 528—^Lovelace v. Love¬ 
lace, 177 S.B. 686, 179 Ga. 882— 
Smith V. Smith, 158 S.E. 587, 172 
Ga. 712—Fain v. Pain, 148 S.E. 395, 
168 Ga. 552. 

Ind.—Radabaugh v. Radabaugh, 35 
N.E.2d 114, 109 Ind.App. 860—Mc- 
Hie V. McHie, 16 N.B.2d 987, 106 
Ind.App. 152. 

Iowa.—Brett v. Brett, 182 N.W. 241, 
191 Iowa 262. 

Mo.—Culp V. Culp, App., 216 S.W. 
2d 551. 

Nev.—Snyder v. Snyder, 28 P.2d 129, 
55 Nev. 157. 

N.T.—Booth V. Booth, 238 N.T.S. 193, 
135 Misc. 350. 

Pa.—Hahn v. Hahn, 20 Erie Co. 189. 
Tex.—Cole v. Cole, Civ.App., 28 S.W. 
2d 309, error dismissed. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis, 400. 

19 C.J. p 186 note 26. 

Alimony 

A motion for a new trial may be 
based on error in the alimony provi¬ 
sions of the decree under a statutory 
provision defining a new trial as a 
“reSxamination of an issue of fact” 
Hall V. Hall, 267 P.2d 249, 42 C.2d 
435, overruling in so far as they hold 
that determination and allowance of 
alimony is not trial of an issue in 
case and Scheibe v. Scheibe, 134 P,2d 
835, 57 C.A.2d 336, and Stanton v. 
Stanton, 298 P. 624, 113 CJl, 462. 

Attorneys’ fees 

Ruling of trial court on attorneys’ 
fees in divorce action is not a cause 
for new trial. 

Ind.—Lucas v. Lucas, 86 N.E.2d 300, 
119 Ind.App. 362. 

Error In assessing excessive 
amount of recovery is not cause for 
new trial of divorce suit, in which 
wife was granted limited divorce 
and alimony. 

Ind.—^Dickerson v. Dickerson, 10 N. 
B.2d 424, 104 Ind.App. 686, reheard 
11 N.B.2d 514, 104 Ind.App. 686. 


No new facts 

Where affidavit in support of his 
motion for new trial failed to show 
any facts new or different from those 
contained in statement of facts, mo¬ 
tion for new trial was properly de¬ 
nied. 

Wash.—Brady v. Brady, 201 P.2d 695, 
32 Wash.2d 367. 

Facts withheld to avoid scandal 
Refusal to reopen divorce case and 
permit husband to show facts which 
were known at time of trial but not 
presented because he wished to avoid 
scandal was not error. 

N.M.—Holloman v. Holloman, 162 P. 
2d 782, 49 N.M. 288. 

Dereliction of counsel 

(1) Ordinarily ignorance, blunders, 
negligence, or misapprehension by 
counsel, not attributable to adverse 
party are not grounds for a new trial. 
Mo.—Culp V. Culp, App., 216 S.W.2d 

551. 

(2) Allegation that wife’s former 
attorney did not advise her of neces¬ 
sity for corroboration of her testi¬ 
mony and did not give her reasonable 
opportunity to prepare her defense 
did not state grounds for new trial 
in absence of allegation that husband 
was in any way responsible. 

Kan.—^Marks v. Marks, 182 P.2d 885, 
163 Kan. 454. 

(3) Where one in fact is deprived 
of an opportunity to make a defense 
by accident or mistake or by negli¬ 
gence of his attorney, court has dis¬ 
cretionary power to reopen case to 
permit such defense with limitation 
that such discretion should not be 
exercised unless defense is meritori¬ 
ous or substantial and party alleged¬ 
ly aggrieved has a meritorious 
ground for rehearing on merits. 
Mass.—Lye v. Lye, 76 N.E.2d 180, 

322 Mass. 155. 

Duress 

Petition failed to state facts which 
would entitle wife to new trial of di¬ 
vorce action on ground that she was 
prevented by husband from fully 
pleading and proving her defense, in 
absence of allegation of any facts 
which would justify her pleaded 
conclusion that she was under duress. 
Kan.—Marks v. Marks, 182 P.2d 885, 
163 Kan. 454. 

Failore to instruct where instruc¬ 
tion was not requested was not meri¬ 
torious ground. 

Ga.—Clements v. Clements, 30 S.E.2d 
615, 197 Ga. 820. 

Prejudice of court not shown 
Wash.—Swanson v. Swanson, 188 P. 
2d 116, 29 Wash.2d 660. 
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77. N.H.—^Folsom v. Folsom, 55 N 

H. 78. 

New trial held proper 

(1) Where decree was obtained by 
deceit and wrongful acts of plain¬ 
tiff’s agents. 

N.Y.—^Beauley v. Beauley, 190 N.Y.S. 

129. 

(2) Where by concealment of prop¬ 
erty and false swearing concerning 
it defendant succeeded in escaping 
decree. 

Okl.—^Brown v. Exchange Trust Co, 

36 P.2d 496, 169 Okl. 176. 

Pailnre to disclose 

(1) Husband’s failure to disclose, 
in divorce hearing on default of 
wife, that there had been prior ad¬ 
judication in another state wherein 
wife was awarded separate mainte¬ 
nance. and wherein husband’s cross 
complaint for divorce was dismiss¬ 
ed, constituted fraud which entitled 
wife to new trial, notwithstanding 
husband, after having obtained de¬ 
cree, remarried, and issue was born 
from such marriage within year aft¬ 
er divorce was obtained; and court 
was not precluded from granting 
new trial on ground that petition 
raised other grounds for divorce 
than grounds raised in foreign court, 
where issue was determined against 
husband by former decree. 

Iowa.—Bowen v. Bowen, 258 N.W. 

882, 219 Iowa 550. 

(2) Wife, who as a witness in her 
own behalf did not testify as to al¬ 
leged cohabitation of parties during 
pendency of husband’s action for di¬ 
vorce and alleged condonation of 
marital offenses charged against her, 
could not assert as ground for new 
trial that husband was guilty of 
fraud In withholding such facts from 
court. 

Kan.—Marks v. Marks, 182 P.2d 886, 

163 Kan. 454. 

Allegations as to fraud held insiiffl- 
oient 

(1) A petition for new trial be¬ 
cause of alleged fraud, which failed 
to allege falsity of any representa¬ 
tion made to petitioner, did not enti¬ 
tle her to equitable relief, especially 
where there was no showing of dili¬ 
gence. 

Iowa.—Pedersen v. Pedersen, 17 N. 

w.2d 620, 235 Iowa 708. 

(2) Allegation that property ac¬ 
cumulated by parties during mar¬ 
riage was worth stated amounts, 
which were greater than those testi¬ 
fied to by husband in his action for 
divorce, was insufficient to charge 
fraud as ground for new trial. 
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the ground of surprise,especially where defendant 
was offered but refused a postponement to meet any 
unexpected evidenceJ^^ A new trial will not be 
granted because the evidence was contradictory,so 
unless the court is satisfied with reasonable certain¬ 
ty that the verdict is against the weight of evi¬ 
dence.*^ 

A defense not urged at the trial may not be raised 
for the first time by a motion for a new trial,*^-* 
Error in the admission of evidence docs not war¬ 
rant the grant of a new trial in the absence of a 
showing of prejudice as the result of such er- 
ror.si-io A new trial will not be granted because 


DIVORCE § 158 

of variance between the pleading and the proof 
where an amendment curing the defect would have 
been permitted had the objection to such variance 
been raised at the time the evidence complained of 
was offered.*i*i® Failure to serve a copy of the 
pleadings does not warrant the grant of a new trial 
where no application for a continuance was made 
because of such failure.*^*^® 

A new trial should be granted where the evi¬ 
dence is insufficient to support the decree ,*2 or where 
the judgment is against the law,*2-* or where there 
has been a miscarriage of justice.*^-^® Failure to 
prove, or the absence of, the residence required by the 


Kan.— Marks v. Marks, 182 P.2d 886 , 
163 Kan. 454. 

( 3 ) Where wife, sought new trial 
on ground that husband testified 
that property was worth ? 1 , 000 , and 
that a year later, he contracted to 
sell land for $3,600, and that husband 
had concealed from court true value 
of land, there was no charge of fraud 
warranting grant of now trial, 

Ky.—Hill V. Hill, 188 S.W.2d 448, 
300 Ky. 270. 

78. Mass.—Gardner v. Gardner, 2 
Gray 434. 

79 . Mass.—Gardner v. Gardner, su¬ 
pra. 

S.D.—Corpus juris Secundum cited 
in Hathaway v. Hathaway, 24 N. 
W.2d 33, 34, 71 S.D, 310. 

80. Cal.—Matthai v. MaUbul, 40 C. 
90. 

N.Y.—Donnelly v. Donnelly, C4 N.Y. 
S. 83, 50 App.Div. 463. 

81. Oa.—Gordon v, Gordon, 118 S. 
K 043, 16C Oa. 106. 

N.Y.—Yates v. Yates, 106 N,K. 195, 
211 N.Y. 163. 

Lang V. Lang, 49 N.Y.S.2d 29, 268 
App.Div. 7 SS—0'XC<*<*fC« v. G’Kccffe, 
202 N.Y.S. 769, 208 App.Div. 760. 

Considine v. Considine, 46 N.Y.S. 
2d 284. 

Probability of different result 

In divorce action, on motion to 
set aside verdict for defendant wifi? 
as contrary to weight of evidence, 
trial court shimld not consider prob¬ 
ability that another Jury may find 
same verdict. 

N.Y.—Considine v. Considine, supra. 

81.5 Ohio.—Sohllf V. Sehiff. App.. 46 
N.B.2d 132, rehearing denied 48 N. 
E.2d 139. 

Condouation 

Ohio.—Sehiff V, Sehiff, supra. 

81.10 Kan.—Thornbrugh v. Thorn- 
brugh, 269 P.2d 219, 175 Kan. 66 . 

81.15 Ga.—Bell V. Bell, 56 S.K.2d 
289, 206 Ga. 194—Taylor v. Taylor, 
25 S.K.2d 506, 195 Ga. 711. 

81.80 Ga.—Dade v. Dade, 100 S.K. 2 d 
181, 213 Ga. 533. 


82. Mich.—^Frieseke v. Frieseke, 101 
N.W. 632, 138 Mich. 468. 

Mo.—^Blgin V. Elgin, App., 301 S.W.2d 
869. 

N.Y.—Considine v. Considine, 46 N.Y. 
S.2d 284. 

Tex.—Garden v. Garden, 94 S.W. 457, 
42 Tex.Civ.App. 202. 

19 C.J. p 186 note 32. 

Failure to make objectiou at trial 
On motion for new trial husband 
could question the sufficiency of evi¬ 
dence to sustain divorce judgment 
for wife even though he had not done 
so at trial. 

Tex.—Bradshaw v. Bradshaw, Civ. 

App., 293 S.W.2d 210. 

Specifloatiou of error 
A specification of error in a mo¬ 
tion for new trial that decision of 
court, which granted a divorce on 
plaintiff’s complaint, was not sus¬ 
tained by sufficient evidence, was ap¬ 
propriate; such a specification would 
bo ln.sufUcic‘nt only if the decision 
complained of was negative. 

Ind.—Waid v. Waid, 66 N.B.2d 907, 
117 Ind.App. 4. 

Bvldeuoe held sulfioient to support 
decree so that grant of new trial on 
ground of insufficiency of evidence 
to sustain divorce decree was error. 
Mo.—Elgin V. Elgin, App., 301 S.W.2d 
869. 

88.5 Cal.—Bothers v. Bothers, 294 P. 

2d 968, 140 C.A.2d 28. 

Evldeuce Insufficieut In law 

Order granting now trial could 
only be based on ground that judg¬ 
ment was against law if evidence 
were insufllcient in law to support 
such award and without conllict in 
any material point. 

Cal.—Uethers v. Bethers, supra. 

88.10 N.Y.—Jacobson v. Jacobsen, 
130 N.Y,S.2d 762, 206 Misc. 684, 
798. 

Statutory grounds for a new trial 
are not exclusive; whore ends of jus¬ 
tice require it, court may grant a 
new trial on other grounds in exor¬ 
cise of its inherent powers. 

Ohio.—Maimone v. Maimone, App., 
90 N.E.2d 888 . 
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Denial of continuance 

( 1 ) Court abused its discretion in 
denying wife’s motion, for new trial 
on ground that court acted arbitrarily 
in denying wife’s motion for continu¬ 
ance because of her serious illness 
incapacitating her from traveling to 
place of trial, where pleadings and 
affidavits showed that sharply con¬ 
tested material fact issues, many of 
which were within personal knowl¬ 
edge only of parties to action, whose 
testimony was in direct conflict, were 
involved. 

Wash.—Chamberlin v. Chamberlin, 

270 P.2d 464, 44 Wash.2d 689. 

( 2 ) Denial of plaintiff’s motion for 
new trial in divorce suit on ground 
that plaintiff’s requests for continu¬ 
ances were improperly overruled was 
not an abuse of discretion, where 
plaintiff failed to take advantage of 
opportunity to make a proper show¬ 
ing for a continuance before trial 
was completed. 

Cal.—Gale v. Gale, 121 P.2d 778, 49 C. 

A.2d 801. 

(3) Denial of new trial based on 
refusal to grant a continuance held 
an abuse of discretion where con¬ 
tinuance was necessary to secure 
testimony of material witness and 
no lack of diligence appeared. 

Cal.—Winkler v. Winkler, 129 P.2d 

43, 64 C.A.2d 398. 

Deficient knowledge of language 

Where husband claimed that due 
to his deficient knowledge of Eng¬ 
lish language and his bewilderment 
he entered into agreement to with¬ 
draw divorce petition at suggestion 
of court and on advice of counsel, 
and permitted wife to obtain ox par¬ 
te decree, husband was entitled to a 
new trial. 

Ohio.—^Maimone v. Maimone, App., 

90 N.E.2d 383. 

Evidence withheld under mlsappre'^ 
henslon as to ruling 

Where husband actually misap¬ 
prehended action of court during tri¬ 
al concerning controlling law of case, 
rested without presentation of vital 
proof concerning his defense, hus¬ 
band’s error was excusable and call- 
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statute may be presented by a motion for a new 
trial.82.16 A. new trial should also be granted where 
new evidence has been discovered, ^2 provided the 
new evidence affects a material issue,24 is likely to 
alter the result if a new trial is allowed, 24-5 is not 


merely cumulative of that given on the trial,25 or 
can be used only by way of impeachment,26 and pro¬ 
vided that the evidence was unknown to applicant at 
the time of the trial and incapable of production at 
the trial by the exercise of reasonable diligence.27 


ed for exercise of inherent power 
by court to correct it just as surely 
as would an error of law, and there¬ 
fore new trial would be granted. 
N.y.—^Jcusobsen v. Jacobsen, 130 N.Y. 
S.2d 762, 205 Misc. 584. 

82.15 Ind.—State ex rel. Martin v. 

Eby, 73 N.B.2d 767, 225 Ind. 283. 
Tex.—^Bulfaloe v. Buffaloe, Civ.App., 
210 S.W.2d 429, error dismissed. 

83. Cal.—^Murr v. Murr, 197 P.2d 369, 
87 C.A.2d 511. 

Ky.—Kivett v. Kivett, 312 S.W.2d 
884. 

Mich.—^Durham v. Durham, 50 N.W. 
2d 327, 331 Mich. 668—Falconer 
V. Falconer, 48 N.W.2d 168, 330 
Mich. 532. 

N.T.—^Hammond v. Hammond, 7 N.Y. 

S.2d 23, 255 App.Div. 829. 

19 C.J. p 186 note 33. 

Sofficleacy of motion. 

In action for divorce for adultery, 
motion for new trial, made by de¬ 
fendant before entry of judgment, on 
ground of newly discovered evidence 
to the effect that plaintiff herself 
was guilty of adultery, showed suffi¬ 
ciently that defendant wished to 
amend his answer by setting up 
plaintiff’s adultery as a bar, the gen¬ 
eral prayer for relief included in 
the notice of motion being sullicient 
to cover such application. 

N.Y.—Kapltola v. Kapitola, 178 N.Y. 

S. 734, 189 App,Div. 459. 

Denial of new trial held error 
Ohio.—^Kontner v. Kontner, 139 N.E. 
2d 366, 103 Ohio App. 360, rehear¬ 
ing denied 145 N.E.2d 495, 103 Ohio 
App. 360. 

Denial of new trial held not error 
Neb.—^Hodges v. Hodges, 47 N.W.2d 
361, 154 Neb. 178. 

Application held insufficient 
Ill.—Hanssen v. Hanssen, 127 N.E.2d 
514, 6 lll.App.2d 368. 

Ky.—Hill V. Hill, 188 S.W.2d 448, 300 
Ky. 276. 

Wash.—^Paulson v. Paulson, 225 P.2d 
206, 37 Wash.2d 655. 

84. R.I.—Budlong v. Budlong, 147 
A. 425, certiorari denied 60 S.Ct. 
354, 281 U.S. 750, 74 L.Ed. 1161. 

19 C.J. p 186 note 34. 

Matters occurring after filing of com¬ 
plaint 

Alleged newly discovered evidence 
with respect to matters occurring 
long after filing of complaint for di¬ 
vorce and two years or more after 
separation of parties was not ground 
for new trial, because incompetent if 
it were offered at trial. 


Colo.—^Pierre v. Pierre, 212 P.2d 105, 
120 Colo. 542. 
legitimacy of child 
Where husband was granted di¬ 
vorce and judgment contained no 
provision requiring husband to sup¬ 
port child of wife, husband's motion 
for new trial, on ground of newly 
discovered evidence as to legitimacy 
of child, would be denied, without 
prejudice. 

N.Y.—Bianchi v. Bianchi, 39 N.Y.S. 
2d 33. 

Newly discovered evidence held ma¬ 
terial 

N.Y.—Beauley v. Beauley, 190 N.Y.S. 
129. 

Evidence held not material 
Neb.—Kidder v. Kidder, 68 N.W.2d 
279, 159 Neb. 666. 

84A Wash.—Mitchell v. Mitchell, 
166 P.2d 938, 24 Wash.2d 701. 
Wis.-Starzinski v. Starzinski, 66 N. 

W.2d 784, 263 Wis. 104. 

Showing held insufficient 
Cal.—Paine v. Paine, 314 P.2d 986, 
163 C.A.2d 723. 

Ga.—West v. West, 35 S.B.2d 914, 
200 Ga. 115. 

Wis.—Starzinski v. Starzinski, 56 N. 
W.2d 784, 263 Wis. 104. 

85. D.C.—^Richardson v. Richardson, 
112 F.2d 19, 72 APP.D.C. 67. 

Ga,—^Hogan v. Hogan, 9 S.B.2d 891, 
190 Ga. 555. 

Mo.—Smith v. Smith, App., 267 S.W. 
2d 704. 

N.Y.—Dean v. Dean, 214 N.Y.S. 364, 
126 Misc. 797. 

Tex.—Pinkard v. Pinkard, 14 Tex. 
356, 65 Am.D. 129. 

Humphreys v. Humphreys, Civ. 
App., 200 S.W.2d 453, 

Wash.—^Mitchell v. Mitchell, 166 P.2d 
938, 24 Wash.2d 701. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

86. Nev,—Wliise v. Whise, 131 P. 
967, 36 Nev. 16, 44 L..R.A.,N.S., 689. 

Wash.—^Mitchell v. Mitchell, 166 P.2d 
938, 24 Wash.2d 70. 

87. Ariz.—Schuster v. Schuster, 23 
P.2d 659, 42 Ariz. 190. 

Fla.—^Braznell v. Braznell, 191 So. 
457, 140 Fla, 192. 

Ga.—Day v. Day, 81 S.E.2d 6, 210 Ga. 
454. 

Minn.—^Albertson v. Albertson, 67 N. 

W.2d 463, 243 Minn. 212. 

Mont.—^Wolz V. Wolz, 102 P.2d 22, 
110 Mont. 458. 

N.J.—Schroeder v. Schroeder, 162 A. 

146, 111 N.J.Bq. 244. 

N.Y.—Kelly v. Kelly, 20 N.Y.S.2d 
273, 259 App.Div. 598. 
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R.I.—Sears v. Sears, 166 A. 692. 

Tex.—^Johnson v. Johnson, Civ.App 
140 S.W.2d 519. 

Wash.—^Mitchell v. Mitchell, 166 P.2d 
938, 24 Wash.2d 701—Walden * v. 
Walden, 194 P. 544, 113 Wash. 677. 
Wis.—Gray v. Gray, 287 N.W. 708 
232 Wis. 400. 

19 C.J. p 187 note 37. 

Prior investigation precluded by con¬ 
fidential relationship 
Where proffered testimony of at¬ 
tending physician based on newly 
found card record was material in 
determining whether wife was preg¬ 
nant before husband returned home 
from navy on leave and to impeach 
her testimony that she first consulted 
doctor after husband had been home, 
and husband's attorney did not in¬ 
terview doctor prior to trial because 
he considered relationship between 
doctor and wife confidential at that 
time, refusal to grant new trial on 
ground of newly discovered evidence 
was an abuse of discretion. 

Cal.—^Murr v. Murr, 197 P.2d 369 87 
C.A.2d 611. 

Condonation 

A wife was entitled to new trial 
on ground of newly-discovered testi¬ 
mony of wife's father and brother 
as to husband's condonation of wife’s 
adulteries, in view of delicacy of wife 
discussing such matter with father 
before trial, brother's unavailability 
as witness at such time because of 
of being in military service, and 
serious consideration of question of 
condonation by referee granting de¬ 
cree. 

N.Y.—Gullo V. Gullo, 67 N,Y.S.2d 
568. 

Evidence avaUable at trial 
Wife was not entitled to new trial 
of divorce case on ground of newly- 
discovered evidence as to mental defi¬ 
ciency of principal witness for hus¬ 
band, where wife, her counsel and 
trial justice were familiar with re¬ 
sults of examination by psychiatrists 
showing mental deficiency of witness 
but wife made no effort to have such 
evidence produced before jury and 
witness testified and was cross-ex¬ 
amined at length so that jury had 
opportunity to observe his attitude 
and demeanor. 

N.Y.—Simons v. Simons, 71 N.Y.S.2d 
428, 272 App.Div. 837. 

Good faith of adverse paarty 
Where defendant in a divorce suit, 
applying for new trial, claimed that 
the person found with her in a hotel 
bedroom was a Col. M, a detective 
employed by plaintiff, good faith 
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Except under the most extraordinary circumstanc¬ 
es, evidence which is merely contradictory, im¬ 
peaching, or cumulative cannot be made the basis 
of a grant of a new trial.87.5 The court in its dis¬ 
cretion may deny an application for a rehearing on 
the ground of newly discovered evidence where 
there is a failure to exercise reasonable diligence in 

offering such evidence-S^-io 

A new trial should be granted where defendant 
having appeared in person and not represented by 
attorney has been prevented by unavoidable acci¬ 
dent from attendance at the trial,^^ or where a non¬ 
resident defendant exercised due diligence by em¬ 
ploying counsel but was deprived of the privilege of 
defending by reason of not being represented by 
counsel at the trial, through no fault of her own.S9 
It has also been held that a new trial should be 
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granted for failure to instruct as to permanent ali- 
mony,90 or, under express provision of statute, 
where the right to a bill of exceptions was lost 
through the death of the court reporter.^i 

The application must be timely made,92 and ap¬ 
plicable statutes of limitations must be observed;®^ 
but statutes limiting the time within which the new 
trial may be granted require merely that the peti¬ 
tion therefor be filed vdthin the specified period and 
not that the new trial itself be granted within such 
time.9^ Where, in accordance with the statute, 
the decree provides that it shall not become final 
until a specified time after entry, the time to move 
for a rehearing within the court rules does not be¬ 
gin to run until the decree becomes final in accord¬ 
ance with its terms.94-5 Under the practice in 
some jurisdictions, a motion for a new trial does 


reauired plaintiff to inform the court 
that a detective named Col. M was 
in his employ, and to produce that 
detective to deny defendant’s story. 
N.Y.—Beauley v, Beauley, 100 N.Y. 

S. 129. 

BiUfirexLce held shown 
Mich.— Falconer v. Falconer, 48 N.W, 
2d 158, 330 Mich. 632. 

N.T,—Beauley v. Beauley, 190 N.Y.S. 
129. 

Dillfireiice held not shown 
Ky.—^Petrie v. I'otrie, 262 S.W.2d 182. 
jjQ ^—Orlando v. Polito, 84 So.2d 433, 
228 T^a. 84G. 

S 7.5 Minn.—An>ert.son v. Albertson, 
67 N.'W.2d 4C3, 243 Minn. 212. 

fi7.10 E'ln.—Blue v. Blue, 66 So.2d 
228. 

88. Cal.—Smith v. Smith, 79 P. 275,1 
146 C. 615. 

19 C.J. P 187 note 38. 

89. Tex.—Swartz v. Swartz, Civ. 
App., 7C S.VV.Sd 1071. 

90. Ga.—Alford V. Alford, 7 S.B.2d 
278, 189 Ga. 630. 

91. Mont.—State ttx rt»l. Jaeknon v. 
District Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 79 r.2d 665, 107 Mont. 30. 

92. Mich.—DomzalHki v. Domzalskl, 
78 X.W.2d 140, 346 Mich. 399. 

B.I.—Budlonjf V. Budlonf?, 147 A. 798, 
certiorari deni<‘d 50 S.Ot. 364, 281 
U.S. 750, 74 L..Kd. 1161. 
ffarlsdlctlonia qinestton 
Where pleadinKs in divorce suit 
raised is.suc of plaintiff’s residence 
in county in which suit was brought 
for requirtjd length of time to confer 
jurisdiction on court, and court found 
for plaintiff on jurisdictional Ques¬ 
tion and decree was not ehallenged. 
Question of jurisdiction was not sub¬ 
ject to attack some yi'iirs later by 
defendant’s motion to set aside ilnd- 


ing on ground that finding was based 
on fraud and perjury. 

Ill.—Steffens v. Steffens, 88 N.E.2d 
602, 338 111.APP. 599, affirmed 96 N. 
E.2d 468, 408 Ill. 160. 

rraud in obtainiJig decree 
Under rule permitting an appli¬ 
cation for a rehearing to be made 
after time for such application has 
expired, whore there was fraud in 
obtaining of decree, divorce decree 
would not he reopened by parties for 
rehearing to determine paternity of 
child which was born to wife before 
divorce and which birth record show¬ 
ed to have boon fathered by second 
husband, although wife deliberately 
withheld fact of birth from court 
and parties might have been sus¬ 
pected of collusion. 

Mich.—Havens v. Havons-Anthony, 

66 N.W.2d 346, 336 Mich. 446. 

MotloiL made after entry of Judg¬ 
ment 

(1) Time to move for a new trial 
runs from notice of entry of judg¬ 
ment so that motion for new trial 
Hied over one year after entry of in¬ 
terlocutory divorce decree was time¬ 
ly In absence of service of notice of 
entry of judgment on defendant 
Oil.—Br<)om.s v. Brooms, 3IX P.2d 

562, 161 C.A.2d 343. 

(2) Where time within which to 
make a motion for a new trial has 
not yet expired, a motion for new 
trial may he made after entry of 
judgm<int in an action tried without 

I a Jury; where transcript was timely 
ordered, and order was accepted by 
court reporter, defendant preserved 
right to move for a new trial on a 
settled case, even in absence of re¬ 
quest for stay of entry of judgment. 
Minn.— Baakervllle v. Baskerville, 69 

N.W.2d 902, 244 Minn. 309. 

TTntil ftual judgment or decree, 
court has power to reconsider case; 
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rule that judge has no right to post¬ 
pone decision in divorce case indefi¬ 
nitely but must grant divorce if li¬ 
bellant makes out case entitling him 
to it, does not prevent Judge from 
granting further hearing to libellee. 
Mass.—^La Haia v. La Raia, 106 N.E. 
2d 537, 329 Mass. 92. 

93. Iowa.—^Pedersen v. Pedersen, 17 
N.W.2d 520, 235 Iowa 708. 

Mich.—Campbell v. Campbell, 291 K. 

W. 1, 292 Mich. 647. 

Ohio.—^Lynch v. Lynch, App., 34 N.B. 
2d 578. 

Motion is a nuUlty where not made 
within time limited by statute. 

Neb.—^Molczyk v. Molczyk, 47 N,W.2d 
405, 154 Neb. 163. 
riling fee 

Timely filing of notice of motion 
for now trial, in divorce case, was ef¬ 
fective, notwithstanding fact that fil¬ 
ing fee was not paid within statutory 
period. 

Cal.—Foley v. Foley, 304 P.2d 719, 
147 aA.2d 76. 

Motion to set aside Judgment filed 
forty-four days after rendition of 
judgment cannot be considered ef¬ 
fective as motion for new trial, since 
it was not filed within time allowed 
for filing motion for new trial. 

Mo.—State ex rel. Conant v. Trim¬ 
ble, 277 S.W. 916. 311 Mo. 128. 
Petition for alimony made after 
final decree was held not effective 
as motion for new trial. 

Mo.—^Herbert v. Herbert, 299 S.W. 
840, 221 Mo.App. 201. 

94. Me.—Tarbox v. Tarbox, 115 A. 
164, 120 Me. 407. 

94.5 Mich.—^Falconer v. Falconer, 48 
N.W.2d 158, 330 Mich. 632. 
Independently of rehearing provi¬ 
sions, either party has right, while 
decree is still interlocutory, to show 
court why It should not become final. 
I Mich.—Falconer v. Falconer, supra. 
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not lie until the judgment or decree has been ren- 

dered.S4*iO 

Where a motion for a new trial is overruled, fur¬ 
ther application may be improper,95 but where the 
judgment is changed after the denial of the motion, 
a subsequent motion for a new trial may be en¬ 
tertained.® 5.5 A second application for a new trial 
may not be based on grounds which could have 
been raised and determined on the first applica- 

tion.95.10 

The court has no power to order a new trial after 
the death of a party,® 5 unless property rights are 
involved.®*^ An attorney representing the state has 
no authority to move for a new trial after he has 
been discharged by the court from further service 
in the case.®® 

A meritorious defense need not be set up in a 
motion for a new trial where tlie decree is void on its 
face,®® and a jurisdictional deficiency need not be 
specifically urged in the motion for a new trial to 
require the granting of the motion.®®*^ A failure 
to make the application for a new trial on motion 
papers is not fatal where the application is to set 
aside a decision in a nonjuiy case and is timely made 


27A C.J.S. 

in open court in the presence of both parties.®®-iO 
A request that the court correct its error in strik¬ 
ing a pleading may be joined with a request for a 
new trial.9®‘i5 

It may be required by the rules that a brief of 
the evidence accompany a motion for a new trial 
where a consideration of the evidence is necessary 
for its determination,®®*^® and even, it has been held^ 
where the only ground of the motion insisted on 
does not require a consideration of the evidence,®®*2& 
so that unless an extension of time to file the brief 
is obtained, no valid motion is presented.®®*®® 

Where the case is pending on appeal, an applica¬ 
tion for leave to file a motion for a new trial in the 
trial court should be addressed to the appellate 
court.i 

On the hearing of the motion, grounds for a new 
trial must be established by proper2 and sufficient® 
evidence; and, even though applicant establishes a 
prima facie case of unavoidable absence, a new 
trial may be refused where her supporting affidavits 
do not state that she would be present or have her 
witnesses present if another trial should be had.^ 
A motion for a new trial is not a vehicle for a re- 


94.10 Ohio.—^Ridgeway v. Ridgeway, 
App., 118 N.E.2d 845, appeal dis¬ 
missed 120 N.E,2d 710, 162 Ohio St. 
119, certiorari denied 76 S,Ct. 631, 
348 U.S. 971, 99 L.Ed. 766, rehear¬ 
ing denied 75 S.Ct. 658, 349 U.S. 
925, 99 UEd. 1256. 

96. R.I.—^Budlong v, Budlong, 147 
A. 798, certiorari denied 60 S.Ct 
354, 281 U.S. 750, 74 L.Ed. 1161. 
Wash.—Gibson v. Gibson, 132 P. 16, 
67 Wash. 474. 

95.5 Cal.—Gossman v. Gossman, 126 
P.2d 178, 62 C.A.2d 184. 

95.10 Kan.—^Marks v. Marks, 194 P. 
2d 935, 165 Kan. 348. 

96. Tex.—^Blain v. Broussard, Civ. 
App., 99 S.W.2d 993. 

97. Me.—Tarbox v. Tarbox, I 15 A. 
164, 120 Me. 407. 

9& Ind.—State v. Friedley, 61 N.E. 
473, 161 Ind. 404. 

99. Ark.—Walker v. Walker, 227 S. 
W, 762, 147 Ark. 376. 

99.5 Ga.—Wade v. Wade, 25 S.E.2d 
683, 196 Ga. 748. 

99.10 N.T.—Jacobsen v. Jacobsen, 
130 N.T.S.2d 762, 206 Misc. 684. 

99.15 Ga.—^Newton v. Newton, 27 S. 
K2d 31,196 Ga. 522. 

99.20 Ga.—^Endicott v. Bndicott, 100 
S.E.2d 468, 213 Ga. 631. 

99.25 Ga.—^Roberson v. Roberson, 34 
S.E.2d 836, 199 Ga. 627. 


Motion in arrest of judgment 

A self-styled motion in arrest of 
judgment could not be treated as mo¬ 
tion for new trial and new trial 
granted in absence of a brief of evi¬ 
dence, although verdict for divorce 
was not excepted to and only find¬ 
ings for alimony were complained of 
and no evidence was introduced as to 
value of husband’s property, since 
jury could have considered respec¬ 
tive conduct of parties in determin¬ 
ing amount of alimony. 

Ga.—^Roberson v. Roberson, 34 S.B. 
2d 836, 199 Ga. 627. 

99.30 Ga.—^Endicott v. Endicott 10® 
S.E.2d 468, 213 Ga. 631. 

1- R.I.—Sears v. Sears, 169 A. 682. 

2. Evidence held admissible 

(1) Any pertinent and relevant 
evidence in support of petition. 
Mass.--Malcolm v. Malcolm, 163 N.E. 

461, 267 Mass. 225. 

(2) Evidence as to husband’s resi¬ 
dence. 

Iowa.—^Bowen v. Bowen, 268 N.W. 
882, 219 Iowa 560. 

(3) Proof that failure of defend¬ 
ant's attorney to file an answer was 
due to his understanding that judg¬ 
ment by default would not be taken 
without his having some warning, 
after amicable negotiations between 
attorneys had terminated. 

La.—^Elchinger v. Lacroix, 189 So. 
672, 192 La. 908. 
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3. Evidence held suffleient 
La.—Elchinger v. Lacroix, supra— 
Pane v. Pane, 93 So. 246, 162 La. 
415. 

Evidence held InsnjBIcient 
Mont.—Davenport v. Davenport, 222 
P. 422, 69 Mont. 405. 

In separate action for new trial 
under the Maine practice, that peti¬ 
tion for new hearing of divorce libel 
was heard before justice who heard 
original case does not affect rules 
of evidence. Wife's sanity, at issue 
in divorce suit, was not open on pe¬ 
tition for new hearing, judgment sup¬ 
ported by evidence being conclusive, 
in absence of exceptions. Petitioner 
must show that justice failed be¬ 
cause of fraud, accident, mistake, or 
mi.sfortune. Allegation of wife’s pe¬ 
tition that she was unable to in¬ 
struct counsel intelligently at time 
of final hearing put in issue her 
sanity from date of decree until dis¬ 
missal of her exceptions. Physi¬ 
cians* testimony as to wife’s insanity 
before decree granting husband di¬ 
vorce was admissible, and so was evi¬ 
dence of separation by mutual agree¬ 
ment. Evidence of separation by 
mutual consent was entitled to great 
weight on issue of fraud in procur¬ 
ing divorce for desertion. 

Me.—Lourle v. Melnick, 146 A. 84, 128 
Me. 148. 

4. Mont.—^Davenport v. Davenport, 
222 P. 422, 69 Mont. 406. 
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trial of the case and the court, in its discretion, may 
refuse to hear oral evidence.^-® Evidence that the 
party securing the divorce has remarried has been 
held inadmissible on the hearing of a motion for a 
new trial.^*i<^ 

The statutes or rules may provide that a motion 
for a new trial not determined within a stated time 
shall be deemed denied.^-is Under statute, the court 
may be required to state of record the grounds on 
which its grant of a new trial is bascd.‘^-20 Where 
a new trial is granted on the ground that the verdict 
was procured by perjured testimony, the verdict 
is of no more cfTect than if it had never been ren- 
dered.4-25 

b. Petition to Modify or Vacate 

Under the practice which existed for a time In 
Georgia, the proper procedure was by petition to set aside 
the verdict or decree granting a divorce before the de¬ 
cree became final, and a motion for a new trial did not 
lie during this period, or thereafter, unless it had been 
preceded by a timely and sufficient petition to modify or 
set aside the verdict or decree. 

The Georgia code was amended in 1956 so as to 
remove the provision that a divorce decree was not 
to become final until thirty days after its rendition 
and to remove the provision for a petition, during 
such period, to modify or set aside the verdict or 
judgment, and the net effect of these changes is to 
restore the practice of proceeding by a motion for a 
new trial.’*-®® A motion to set aside the verdict 
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cannot be treated as a motion for a new trial un¬ 
less it is of such form and content as to be in sub¬ 
stance a motion for a new trial, and unless it com¬ 
plies with the rules governing such a motion.^*®2 

The provision that the decree should not become 
final for the stated time was intended to maintain 
a restraint against the hasty dissolution of a mari¬ 
tal relationship and to allow any party in interest, 
as a matter of right and regardless of the failure 
to act earlier, to plead any good cause for the modifi¬ 
cation or setting aside of the verdict or decree at any 
time before it became final.*-®^ Under the statute 
as it existed prior to the 1956 amendment, the proper 
procedure for the correction of a verdict or decree 
was by a petition to modify or set aside the verdict 
or decree before the decree became final, and a 
motion for a new trial did not lie during this interim 
period, or thereafter, unless it had been preceded 
by a timely and sufficient petition to modify or set 
aside the verdict or decree.^-®® However, this rule 
applied only where a divorce was granted; where 
a divorce was denied, a petition to set aside or mod¬ 
ify the verdict or decree was not a necessary pre¬ 
liminary to a motion for a new trial.^-®® 

The petition to modify or vacate the verdict or 
decree was required to be filed within the thirty-day 
period and before the decree became final.*-®® The 
petition had to show good and sufficient grounds for 
the allowance of the relief sought,*-®2 and where it 


4.5 Tox.—Crosaley v. Crossley, Civ. i 
App., 30C S.\V.2d 388. 

4.10 Tex.—Clark v. Clark, Civ.App., 
196 S.W.2a 343. 

4.15 Mo.—Wilton V. Wilton, App., 
235 S.W.2d 418. 

4.20 Mo.—^Elffin V. Elgin, App., 301 
S.W.Sd 869. 

Insnffioieney of evidanoa 
Now trial granted on ground of In¬ 
sufficiency of evidence muHt ho Hpeci- 
fy in writing. 

Cal.—Go.samnn v. OoHHnuin, 126 I^2d 
178, 52 C.A.2a 184. 

4.25 Ill.—Crook V. Crook, 70 N.R.2d 
209, 329 llLApp. 688. 

4.50 Ga.—X..ott V. l-ott, 94 S.E.2d 
869, 212 Ga. 672. 

4.52 Ga.—Holland v. Holland, 96 S. 
B.2d 699, 213 Ga. 60. 

4.54 Ga.—Thcjmp.s(>n v. Thompson, 
45 S.E.2a 632, 203 Ga. 128. 
BUmixiatloii. of two trial ragairamant 
(1) Another object of statute was 
to avoid useloKs consumption of time 
of court in complying with formal¬ 
ism under old law requiring two sep¬ 
arate trials on pleadings, although 
precisely name evidence was involv¬ 
ed in order to authorize a valid de¬ 
cree of divorce. 


Ga.—^Allison v. Allison, 48 S.E.2d 723, 
204 Ga. 202. 

(2) Two verdict requirement gen¬ 
erally see supra $ 155. 

4.66 Oa.—Lott v. Lott, 94 S.B.2d 
869. 212 Ga. 672—Taylor v. Taylor, 
94 S.E.2d 744, 212 Ga. 637—Glosson 
V. Glosson, 89 S.E.2d 516, 211 Ga. 
878—Palmer v. Palmer, 86 S.E.2d 
97. 211 Ga. 372—Bedingfleld v. Bed- 
ingfleld, 85 S.E.2d 756, 211 Ga. 310 
—Goldberg v. Goldberg, 72 S.E.2d 
709, 209 Ga. 372—Neal v. Neal, 71 
S.E.2d 229, 209 Ga, 199—Thompson 
V. Thompson, 61 S.E.2d 834, 207 Ga. 
376—Champion v. Champion, 61 S. 
E.2d 822, 207 Ga. 431—Stebbins v. 
Stebbina, 57 S.E.2d 564, 206 Ga. 
629—Allison v. Allison, 63 S.E.2d 
114, 206 Ga. 233—Gault v. Gault, 48 
S.K.2d 819, 204 Gii. 205—Dugas v. 
Dugas, 39 S.E.2d 658, 201 Go. 190. 

OonsoUdated actions 
Where wife's action for alimony 
was consolidated with husband's ac¬ 
tion for divorce, and single verdict 
and Judgment, each captioned in both 
divorce case and alimony case, 
wore entered granting divorce to hus¬ 
band and alimony to wife, husband, 
after his motion for new trial attack¬ 
ing verdict as a whole was denied, 
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could not, by filing a bill of excep¬ 
tions, captioned In alimony case only, 
avoid application of rule that only 
mode of attacking verdict for di¬ 
vorce is by motion to modify or set 
aside. 

Ga.—Champion v. Champion, 61 S.B. 
2d 822, 207 Ga. 431. 

4.58 Ga.—Bell v. Bell, 56 S.B.2d 
289, 206 Ga. 194—^Huguley v, Hugu- 
ley, 51 S.E.2d 445, 204 Ga. 692. 

4.60 Ga.—^Bedingfleld v. Bedingfleld, 
85 S.E.2d 766, 211 Ga. 310. 

4.62 Ga.—Gault v. Gault, 48 S.B.2d 
819, 204 Ga. 205. 

Kaok of JozlsdiotioiL 
Lack of constitutional Jurisdiction 
by court constitutes good ground for 
setting aside verdict. 

Ga.—Cohen v. Cohen, 74 S.E.2d 95, 
209 Ga. 459. 

Senlsa of ooiitliLuaii.00 
Erroneous refusal to grant motion 
for continuance, where moving party 
was providentially prevented from 
attending court, constituted good 
and sufficient cause for setting aside 
verdict and default Judgment in di¬ 
vorce action. 

Ga.—Moore v. Moore, 85 S.B.2d 12. 
211 Ga. 233. 
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failed to do so, the petition was subject to demur- 
rer>*64 The statutory provision for a petition to 
modify or set aside did not entitle petitioner to a 
trial de novo as a matter of right or to the automatic 
legislative grant of a new trial.4-«6 

Where the petition was based on matters not ap¬ 
pearing on the record it was held not to be an avail¬ 
able remedy unless the petition conformed in form 
and content to the requirements of a motion for a 
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new trial.^*®8 Thus, an application to set aside the 
verdict for insufficiency of the evidence had to be 
accompanied by an approved brief of the evi- 
dence.^**^® A petition to set aside a verdict and de¬ 
cree on the ground that they were rendered in con¬ 
sequence of perjury would not be granted unless it 
appeared that the person charged had been convict¬ 
ed of perjury and that the verdict and decree were 
based on such testimony alone.^-'^^ 


F. JUDGMENT OR DECREE 


§ 159. Nature and Extent of Relief 

The relief which may be granted in actions for di¬ 
vorce is determined generaily by the state and in the par- 
ticuiar case by the courts; it includes a divorce and other 
relief properly incidental thereto, but not reiief which 
is beyond the authority or Jurisdiction of the court to 
grant or which Is appropriate only to causes of action 
wholly Independent of the cause of action for divorce. 

The state, through the legislature, determines 
what relief may be granted in actions for divorce^ 
and, through ihe courts, what relief, within the 
scope of the statutory authority, is necessary or ap¬ 
propriate in particular cases.® As used in a particu¬ 
lar statute, the words "decree of divorce” may mean 


a decree in a divorce action and include all parts of 
such a decree.*^ There is but one final decree in a 
divorce suit, although it may consist of different 
provisions.® 

Under some statutes and practice, the court, after 
hearing the cause, is required to determine it by 
either dismissing the petition or libel or decreeing a 
divorce or separation.®*® The final judgment or 
decree, if favorable to complainant, grants either 
an absolute or limited divorce, as discussed infra § 
160. If the judgment or decree is favorable to de¬ 
fendant, it either dismisses the complaint,® or, if a 


SvldeiLce InsndOLclent to anthoxlze de¬ 
cree 

Ga.—^Hilburn v. Hllbum, 81 S.B.2d 1, 
210 Ga. 497—Twilley v, Twilley, 24 

S.E.2d 41, 196 Ga. 291. 

Petition held properly denied 

Ga.—^Day v. Day, 81 S,E.2d 6, 210 Ga. 
464—Wright v. Wright, 68 S.E.2d 
673, 208 Ga. 688. 

4.64 Ga.—^De Gouras v. De Gouras, 
53 S.E.2d 769, 205 Ga. 362. 

4.66 Ga.—Carnegie v. Carnegie, 65 
S.B.2d 683, 206 Ga, 77. 

4.68 Ga.—^Allison v. Allison, 48 S. 
E.2d 723, 204 Ga. 202—^Lucas v. Lu¬ 
cas, 177 S.E. 684, 179 Ga. 821. 

4*70 Ga.—^Allison v. Allison, 48 S.E. 
2d 723, 204 Ga. 202. 

4.72 Ga.—Day v. Day, 81 S.E.2d 6, 
210 Ga. 454. 

5. N.H.—^Veino v. Veino, 78 A2d 622, 
96 N.H. 439. 

Tenn.—^Estes v. Estes, 260 S.W.2d 32, 
194 Tenn. 96, 32 A.L.Il.2d 730. 

Wis.—Szumski v. Szumski, 270 N.W. 
926, 223 Wis. 500. 

6 . Mich.—Kelly v. Kelly, 233 N.W. 
170, 252 Mich. 92. 

Tenn.—Estes v. Estes, 260 S.W.2d 
32, 194 Tenn. 96, 32 A.L.R.2d 730. 

Discretion of court to grant or re¬ 
fuse divorce in divorce proceeding 
see infra § 163 c. 

Personal service outside state as 
conferring jurisdiction in rem or 
in personam so as to bring only 
marital status before court or as 


authorizing a judgment granting 
in personam relief see supra § 94. 
VaaqLulshed party 
A divorce decree will not be given 
to vanquished merely because such 
party is vanquished. 

Or.—Carter v. Carter, 139 P.2d 676, 
172 Or. 141. 

7. Colo.—^Ikeler v. Ikeler, 260 P. 104, 
82 Colo. 278. 

8. Colo.—Diegel v. Diegel, 215 P. 
143, 73 Colo. 330. 

8.5 Pa.—Schearer v. Schearer, 63 
Pa.DIst. & Co. 60, 37 Berks Co. 117. 
Dismissal held erroneous 
Where wife’s complaint filed in 
circuit court of Gadsden County fail¬ 
ed to state a cause of action against 
husband for support of child, order 
of circuit court of Columbia County 
granting wife’s motion to dismiss 
that portion of husband’s complaint 
for divorce in so far as it affected 
rights of child, legal custody there¬ 
of, or amount of support on ground 
that circuit court of Gadsden Coun¬ 
ty had jurisdiction over child was 
improperly entered. 

Pla.—York v. York, 78 So.2d 408. 

9. Mo.—Corpus JwOjb quoted in 
Fielder v. Fielder, App., 6 S.W.2d 
968, 970. 

N.Y.—Kamman v. Kamman, 161 N. 
Y.S. 226, modided on other grounds 
162 N.Y.S. 681, 167 App.Dlv. 423. 
Dismissal without prejudice 

(1) Judgment dismissing petition 
for divorce was not erroneous be¬ 
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cause dismissal was not made with¬ 
out prejudice, where cause was tried 
on merits and Anal judgment given 
on evidence adduced. 

Mo.—Padberg v. Padberg, App., 78 S. 

W.2d 654. 

(2) Where a suit for a divorce by 
a husband is determined in favor of 
defendant, and plaintiff has no 
further testimony to offer, the de¬ 
cree should not be without prejudice 
to the husband, since the wife should 
not be subjected to uncertainty as 
to her status. 

N.J.—McLain v. McLain, 116 A 701, 

91 N.J.Bq. 630. 

(3) The evidence in a particular 
case, however, may be such that the 
trial court, although properly refus¬ 
ing wife decree of divorce, should 
dismiss her bill without prejudice. 
Mo.—Milton V. Milton, App., 54 S.W. 

2d 776. 

Other orders 

(1) After tho rendition of a final 
judgment denying a divorce, the 
court is without jurisdiction to make 
other orders in the case. 

Cal.—^Barrow v. Barrow, 183 P. 365, 

42 C.A 48. 

(2) However, under a permissive 
statute, the court, on deciding not to 
grant a divorce, need not enter a 
judgment of dismissal, but, instead, 
may continue the libel on the docket 
from time to time and make tem¬ 
porary orders relative to certain mat¬ 
ters. 
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cross pleading has been filed, grants him such re¬ 
lief thereon, if any, as may be proper,lo in view of 
the evidence, as discussed infra § 163 c. 

The action, however, should not be dismissed, even 
though a divorce is denied, where certain matters 
involving incidental relief to one of the parties, 
such as support and maintenance of the children, are 
reserved for further consideration.^®-® Where a 
divorce is granted to plaintiff on the petition, and is 
denied to defendant on the cross petition, but defend¬ 
ant is awarded incidental relief such as alimony and 
attorney fees, it is improper to dismiss the cross 
petition, since part of the relief requested therein 
was granted.^®-^® 

By reason of the unique features of a particular 
case, the court may have difficulty in determining the 
nature, character, and extent of the relief, if any, 
that should be granted but a divorce or other 
legal separation should not be decreed for light and 
trivial causcs.^^-® The court has power to make 
orders before a decree of divorce or separation 
which may reasonably be thought necessary to carry 
the decree into full effect and to protect the rights 
of the parties.ll-l® 

Incidental relief. A divorce court in the exercise 
of its general equitable powers may grant such in¬ 
cidental relief as the evidence warrants when it has 
both parties before it,^^-!® even though the court de¬ 
nies a divorce.i^-2® As a general rule where the 
wife is denied a divorce, the court should not re¬ 
quire the husband to vacate the home.ii-25 Where, 
however, the court denies a limited divorce to either 
party, but the spouses arc incompatible and the con¬ 
tinued presence of the husband in the marital abode, 
which is the separate property of the wife, consti- 
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tutes a threat to her health, and the parties have al¬ 
ready voluntarily separated, the court will compel 
the husband to remove from the residence on the 
petition of the wife.^^-®® 

Where the court gprants a divorce, it is clothed 
with a broad discretion to advance the requirements 
of justice with respect to each party.^i*®® Subject 
to the requirement that the decree conform to the 
pleadings and the proof, as discussed infra § 163 c, 
it may determine the incidental rights of the par- 
ties,i® such as those relating to alimony and allow¬ 
ances, infra §§ 229, 250, the property rights of the 
parties, infra § 291 et seq, the restoration of the 
wife's maiden name, infra § 181, the status of their 
children,!® their custody and support, infra §§ 303, 
321, and questions of costs and fees, infra §§ 196- 
198. Also, it may enjoin the husband from inter¬ 
fering with the wife's occupancy and enjoyment 
of property held by the spouses as tenants by the 
entirety and occupied as a homestead,!®*® and it 
may incorporate in an interlocutory decree a re¬ 
quirement that the guilty party leave and stay away 
from the house occupied by the other, where their 
occupancy of the same house has resulted in tur¬ 
moil and bickering.!®-!® The court will deny a re¬ 
quest by a plaintiff wife to compel defendant hus¬ 
band to move from their living quarters in the event 
she is granted a judgment of separation, where 
plaintiff has made arrangements to move therefrom 
in the near future.!®-!® jn the absence of statutory 
authorization, the court has no power, in granting 
a judgment of separation, to direct that plaintiff 
wife remove from the marital home of which de¬ 
fendant is the fee owner.!®-®® 

The court, however, in an action for divorce, can¬ 
not compel a reconciliation of the parties ;!^ nor is it 


Mass.—Harrington v. Harrington, IRO 
N.B. 296, 254 Mass. GOC—-Po Fo.r- 
rari v. Do Perrarri, 107 N.K. 404, 
220 Mass. 38. 

Dismissal for failure of proof see su¬ 
pra § 146. 

10. Mo.—Koy V. Key, App., 93 S.W. 
2d 256—Corpus Juris o,uot6d in 
Fielder v. Fielder, App., G S.\V.2d 
968, 070. 

19 C.J. p 167 note 63. 

10.5 Md.—^Bennett v. Bennett, 79 A. 
2d 513, 197 Md. 408, 29 A.L.Il.2d 
467. 

10.10 Ohio.—Gage v. Gage, 136 N.B. 
2d 56,165 Ohio St. 462. 

11. Utah.—Steed v. Steed, 181 P. 446, 
64 Utah 244. 

11.5 Md.—Flohr v. Plohr, 73 A.2d 
874, 195 Md. 482. 

11.10 N.H.—Veino v. Veino, 78 A,2d 
622, 96 N.H. 439. 


11.15 Idaho.—Hiltbrand v. Hilt- 
brand, 193 P.2d 391, 68 Idaho 275. 

11.20 Idaho.—Hiltbrand v. Hilt- 
brand, supra. 

11.25 Ark.—Walls v. Walls. 297 S.W. 
2d 648, 227 Ark. 191. 

11.30 D.C.—O’Neal v. O’Neal, D.C., 
80 F.Supp. 538. 

11.35 Cal.—Gilmore v. Gilmore, 287 
P.2d 769, 46 C.2dl42. 

Denial of any rtfdef to wife held 
proper 

Cal.—Gilmore v. Gilmore, supra. 

12. Fla.—Corpus Juris cited iu Tay¬ 
lor V. Taylor, 130 So. 713, 714, 100 
Fla. 1009. 

Mich.—^Bdgar v. Bdgar, 35 N.W.2d 
181, 323 Mich. 361. 

AH issues 

On dissolution of marriage it is 

proper for court to determine all is- 
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sues arising as a result of such re¬ 
lation. 

Cal.—^Mergenthaler v. Mergenthaler, 
160 P.2d 121, 69 aA.2d 525. 

13- N.Y.—Cross V. Cross, 3 Paige 
139, 23 Am.D. 778. 

13.5 Ark.—McClain v. McClain, 263 
S.W.2d 911, 264 S.W.2d 695, 222 
Ark. 729. 

13.10 Wash.—Lee v. Lee, 178 P.2d 
296, 27 Wash.2d 389. 

13.15 N.T.—Lindley v. Lindley. 162 
N.Y.S.2d 217. 

13.20 N.Y.—Lieblich v. Lieblich, 164 
N.Y.S.2d 179. 

14. Iowa.—^Biebesheimer v. Biebe- 
sheimer, 210 N.W. 896, 202 Iowa 
668 . 

Pa.—Arrow v. Arrow, 71 Pa.Dist. & 
Co. 613. 
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justified in awarding the wife sums for invest- 
ment.i5 Moreover, in granting a divorce, the court 
cannot stand in loco parentis to adult spouses and 
under penalty of contempt restrain them from doing 
those things which they should not do, except as 
those things come within the orbit of matters which 
affect the welfare of their children.^^-^ In granting 
an interlocutory divorce decree to one spouse, it 
cannot restrain the other from associating with a 
designated person.i^.io Also, the court may not 
administer punitive measures in a divorce judgment, 
except that it may, as a practical matter, consider 
the relative loyalty or disloyalty of the parties to 
their marriage vows, and their relative guilt or in¬ 
nocence in causing the breakup of the marriage.i5.20 

The court may not award damages to one of the 
spouses for willful and malicious harm,i5*25 or for 
personal injuries inflicted on the wife by the hus¬ 
band during coverture;!® and it is without juris¬ 
diction to pass on a controverted question of in¬ 
debtedness of the husband to the wife for money 
lent.!*^ The decree should not adjudicate a question 
of the husband’s liability to a third person, particu¬ 
larly where the wife was not involved in the venture 
in which the alleged liability arose.i'^*® 

As noted infra § 162, the authority, if any, of the 
court to prohibit, restrain, or restrict remarriage 
is statutory and not inherent Where the parties are 
not granted an absolute divorce, the decree should 
not enjoin the parties from living together and 


prevent any approach or chance for a reconcilia- 
tion.i7*i® Provisions in separation decrees requiring 
the spouses to live separate and apart from ea<5 
other in the future, or which prohibit importunities 
to resume the marital relationship are of doubt¬ 
ful validity.!*^-!® 

Invalid provision, A divorce decree is not in¬ 
validated by the invalidity of a provision thereof 
but such invalid provision will be eliminated and 
the balance of the decree held valid.i7.20 

§ 160. -Absolute and Limited Divorce 

a. In general 

b. Judicial choice of kind of divorce 

c. Two or more judgments or decrees 

a. In (General 

Under varying statutes and practices, an absolute 
divorce may, and in some instances, should be granted; 
and under some of them, but not all, a limited divorce 
or legal separation may be granted in a proper case. 

Subject to the rules, discussed infra § 163, as to 
conformity to the pleadings, evidence, findings, or 
verdict, and the wish of the prevailing party, and 
subject also to the rule, stated infra subdivision b 
of this section, as to the proper exercise of judicial 
discretion, the court may,!® and in some instances 
should,!® in granting a divorce render a decree of 
absolute divorce or divorce a vinculo matrimonii, 
or, in other words, a decree which dissolves the 
marriage relation absolutely,20 changes the status 


15. Idaho.—Vollmer v. Vollmer, 273 
P. 1. 47 Idaho 135. 

15.5 Wash.—^Pearce v. Pearce, 226 
P.2d 895, 37 Wash.2d 918. 

15.10 Wash.—^Pearce v. Pearce, su¬ 
pra. 

15.20 Utah.—Wilson v. Wilson, 296 
P.2d 977, 6 Utah 2d 79. 

15J25 Pa.—Rahal v. Rahal, 48 Pa, 
Dlst. & Co. 302, 25 Erie Co. 245. 
Damagres because of divorce pro¬ 
ceeding* 

Pa.—Rahal v. Rahal, supra. 

16. Tex.—Sykes v. Speer, Civ.App., 
112 S.W. 422. 

17. Ill.—^Hardlnger v. Gaines, 217 
I11.APP. 612. 

17.6 Mich.—^Byme v. Byrne, 24 N.W. 
2d 173, 315 Mich. 441. 

17.10 Ala.—Arnold v. Arnold, 18 So. 
2d 730, 246 Ala. 86. 

Policy of law looks to and encour¬ 
ages reconciliation between husband 
and wife as long as that relation 
continues. 

Ala.—Arnold v. Arnold, supra. 

17.15 N.T.—^Borax v. Borax, 149 N. 
E.2d 326, 4 N.T.2d 113, 172 N.T.S. 
2d 805. 


1 17.20 Tex.—Cage v. Cage, Civ.App., 
209 S,W.2d 626, refused no reversi¬ 
ble error. 

18. Ala.—^Tongue v. Tongue, 54 So. 
2d 677, 256 Ala. 302—^Ex parte State 
ex rel. Tlssler, 106 So. 866, 214 Ala. 
219. 

Ky-—Grove v. Gi'ove, 39 S.W.2d 193, 
239 Ky. 32. 

Neb.—Beals v. Beals, 41 N.W.2d 152, 
162 Neb. 364—Sell v. Sell, 29 N.W. 
2d 877, 148 Neb. 859. 

N.J.—Hofman v. Hofman, 164 A. 518, 
108 N.J.Eq. 161—Rudln v. Rudin, 
146 A. 351, 104 N.J.Eq. 624. 

R.I.— Borda v. Borda, 113 A. 118, 43 
R.L 384. 

Tenn,—Turner v. Bell, 279 S.W.2d 
71-, 198 Tenn. 232, certiorari denied 
76 S.Ct. 83, 350 U.S. 842, 100 L.Ed. 
761. 

Bennett v. Bennett, App., 292 S. 
W.2d 202—^Herchenroeder v. Herch- 
enroeder, 192 S,W.2d 847, 28 Tenn. 
App. C96. 

19. Ark.—Clybum v. Clybum, 299 S. 
W. 38, 175 Ark. 330—Crabtree v. 
Crabtree, 242 S.W. 804, 154 Ark. 
401, 24 A.L.R. 912. 

Mich.—Conkey v. Conkey, 211 N.W. 
740, 237 Mich. 326. 
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N.M.—Poteet v. Poteet, 114 P.2d 91, 
46 N.M. 214. 

N.Y.—^Kwisty v. Kw!.sty, 76 N.Y.S.2d 
396, 273 App.Div. 841. 

Tex.—^Johnaon v. Davis, Civ.App., 198 
S. VV.2d 129, error refused no re¬ 
versible error. 

Wis.—Rohloff V. Rohloff, 11 N.W.2d 
607, 244 Wis. 153. 

Only decree authorized 
Ohio.—^Mathias v. Mathia.s, 70 N.E.2d 
276, 78 Ohio App. 330. 

Tex.—Cage v. Cage, Civ.App,, 209 S. 
W.2d 626, refused no reversible er¬ 
ror. 

20. Iowa.—Reppert v. Reppert, 241 

N. W. 487, 214 Iowa 17. 

N.J.—Lavino v. Lavino, 130 A.2d 369, 
23 N.J. 635. 

N.M.—Poteet v. Poteet, 114 P.2d 91, 
45 N.M. 214. 

N.Y.—I'eople v. John, 44 N.Y.S.2d 806, 
181 Misc. 921. 

Weldgen V. Weldgen, 115 N.Y.S. 
2d 482. 

Okl.—^Atkeson v. Sovereign Camp, W. 

O. W., 216 P. 467, 90 Okl. 154, 32 
A.r...R. 1108. 

Tex.—Johnson v. Davis, Civ.App., 198 
S.W.2d 129, error refused no re¬ 
versible error. 



27A C.J.S. 


DIVORCE § 16a 


of the parties from coverture to that of single per¬ 
sons and releases them from the mutual rights and 
obligations incident to coverture .21 Such a decree 
amounts to the exaction of the full and complete 
remedy.2i*6 To dissolve the marriage by a decree 
of absolute divorce, there must be such an exercise 
of the judicial function that a final and effective 

decree is rendered.22 

Limited divorces generally. In the absence of a 
constitutional or statutory provision conferring such 
power, the court has no power to award a limited 


divorce and there is no limited divorce under 
some statutes.23.5 Under the practice and statutes 
of numerous jurisdictions, however, the court 
may,24 and in some cases should,25 grant a limited 
divorce or a divorce a mensa et thoro, or, in other 
words, a legal or judicial separation.^® 

Such a decree of limited divorce has the effect of 
an absolute divorce only to the extent provided by 
statute,25-5 but it does effect a modification of the 
marriage relations, rights, duties, and obliga- 
tions.2®*i5 It restricts and limits the marriage re- 


Deflnition of absolute divorce or di- | 
vorce a vinculo matrimonii see su¬ 
pra § 1. 

Operation and effect of absolute di¬ 
vorce see infra §§ 178—182. 

21. Ala.—Corpus Juris cited in, Ex 
parte State ex rel. Tissior, 106 So. 
866 , 868, 214 Ala. 219. 

N.Y.—^People v. John, 44 N.Y,S.2d 
806, 181 Misc. 921. 

—Novak V. Novak, 24 N.W.2d 20, 
74 N.D. 672. 

Okl.—^Atkeson v. Sovereign Camp, W. 
O. W., 216 P. 467, 90 Okl. 164, 32 
A.L.R. 1108. 

19 C.J. p 167 note 66. 

21.5 Mo.—^Trough v. Prough, App., 
308 S.W.2d 294. 

22 . Wia.—State v. Baton, 66 N.W. 
890, 86 Wis. 687, 39 Am.S.R. 867. 

19 C.J. p 157 note 67. 

Expiration of time for appeal 
Where no appeal was taken from 
a decree granting an absolute di¬ 
vorce within six months after entry 
thereof, decree became final as far 
as it concern4>d complete and abso¬ 
lute dissolution of marriage. 

Mont.—Wilson v. Wilson, 278 P.2d 
219,128 Mont 611. 

23. Tex.—Tanton v. State Nat Bank 
of B1 Paso, 70 S.W.2d 833, 125 Tex. 
16, 97 A.L1.R. 1093. 

19 C.J. p 168 note 73. 

Jnrlsdiotion to grant limited di¬ 
vorces or legal separations is strict¬ 
ly statutory. 

N.H.—Veino v. Veino, 78 A.2d 622, 96 
N.H. 439. 

23.5 Cal.—^Monroe v. Superior Court 
of Lios Angeles County, 170 l*.2d 
473, 28 C.2d 427—MeMuilin v. Mc- 
Mullin, 66 P. 554. 123 0. 653. 

O'Connor v. O'Connor, 204 P.2d 
916, 91 C.A.2d 147. 

Fla—Greenberg v, Greenberg, App., 
101 So.2d 608. 

Idaho.—^Newell v. Newell, 293 P.2d 
663, 77 Idaho 356, certiorari denied 
77 S.Ct 96, 362 U.S, 871, I UEd. 
2d 76—3Radcnniicher v. Hadermach- 
er, 100 P.2d 966. 61 Idaho 261. 

N.M.—^Potect V. Poteot 114 l‘.2d 01, 
46 N.M, 214, 

Tex.—Johnson v. Davis, Civ.App., 
198 S.W.2d 129, error refused no re¬ 
versible error. 


Abolition by statute 
In West Virginia by Chapter 35, 
Acts of the Legislature, Regular Ses¬ 
sion, 1935, divorces a mensa et thoro 
or “bed and board’* divorces were 
abolished. Prior to that time such 
divorces were authorized. 

W.Va.—Soott V. Scott, 91 S.E.2d 621, 
141 W.Va. 633. 

24, Ala.—^Reach v. Reach, 29 So.2d 
676, 249 Ala. 102—^Ex parte State 
ex rel. Tissier, 106 So. 866, 214 
Ala. 219. 

Hawaii.—Ando v. Ando, 29 Hawaii 
464. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286—Metcalf v. Metcalf, 61 
S,W.2d 676, 244 Ky. 636—Simpson 
V. Simpson, 266 S.W. 412, 201 Ky. 
282. 

Md.-^Miller v. Miller, 138 A. 22, 153 
Md. 213. 

Mich.—Rex v. Rex, 49 N.W.2cl 348, 
331 Mich. 399. 

Neb.—Yost V. Yost, 8 N.W.2d 686, 
143 Neb. 80. 

N.H.—Veino v. Veino, 78 A.2d 622, 
96 N.H. 439. 

N.J.—Lavino v. Lavino, 130 A.2d 369, 
23 N.J, 655, 

Rudin v. Rudin, 146 A. 351, 104 
N.J.Eq. 624. 

N.Y.—People v. John, 44 N.Y.S.2d 
806, 181 Misc. 921. 

N.C.—Brewer v. Brewer, 163 S.B. 163, 
198 N.C. 669. 

N.D.—Mattson v. Mattson, 56 N.W. 
2d 764, 79 N.l>. 381. 

Tonn,—Turner v. Bell, 279 S.W.2d 
71, 198 Tonn. 232, certiorari denied 
76 S.Ct. 83, 350 U.S. 842, 100 L,Bd. 
761. 

Matthews v. Matthews, 148 S.W. 
2d 3, 24 Tcnn.App. 580. 

Eviction of wife 

Where a husband maliciously turns 
a wife out of doors and he remains 
in common habitation, his action in 
so doing may entitle her to a divorce 
from bed and board, but not to a di¬ 
vorce a vinculo matrimonii. 

Pa.—Carl v. Carl, 48 Pa.Dist. & Co. 
469. 

25. Ky.—Colvin v. Colvin, 190 S.W. 
2d 473, 300 Ky. 781—Nall v. Nall, 
163 S.W.2d 909, 287 Ky. 355—Ball 
v. Ball, 280 S.W. 250, 217 Ky. 337 
—Cecil V. Cecil, 256 S.W. 64, 200 
Ky. 463. 


Md.—^Lent v. Lent, 96 A.2d 14, 202* 
Md. 240—Barnett v. Barnett, 125 
A. 51. 144 Md. 184. 

Neb.—Shomaker v. Shomaker, 88 N. 
W.2d 221, 166 Neb. 164—Hudson v. 
Hudson, 36 N.W.2d 851, 151 Neb. 
210 . 

N.Y.—Sherman v. Sherman, 103 N. 
Y.S.2d 374, affirmed 110 N.Y.S.2d’ 
727, 279 App.Div. 888, affirmed 110' 
N.B.2d 736, 304 N.Y. 911. 

26. Ala.—^Ex parte Hale, 18 So.2d> 
713, 246 Ala. 40—McWilliams v. 
McWilliams, 112 So. 318, 216 Ala. 
16. 

Ark.—^Myers v. Williams, 281 S.W.2d' 
944, 225 Ark. 290. 

Hawaii.—^Ando v. Ando, 29 Hawaii 
464. 

N.H.—^Desaulnier v. Desaulnier, 83 A. 
2d 604, 97 N.H. 171. 

N.J.—Rudin v. Rudin, 146 A. 351, 104 
N.J.Eq. 624. 

Or.—Kelley v. Kelley, 191 P.2d 666, 
183 Or. 169. 

Pa.—^McFarland v. McFarland, 107 A. 
2d 616, 176 Pa.Super. 342—In re- 
Rudolph’s Estate, 194 A. 311, 128 
Pa.Super. 459. 

Definition of limited divorce or di¬ 
vorce a mensa et thoro see supra 
§ 1 . 

A judicial penuission. 

A “divorce a mensa et thoro” is 
practically nothing more than judi¬ 
cial permission to live separate and 
apart. 

Md.—^Dougherty v. Dougherty, 48 A. 
2d 461, 187 Md. 21. 

Divorce held from bed and board 
A decree awarding custody of mi¬ 
nor child to wife and directing hus¬ 
band to pay twenty-five dollars a 
month for support of child and pro¬ 
viding husband with right of visita¬ 
tion at reasonable times and places 
was a “divorce from bed and board.” 
Neb.—Hudson v. Hudson, 36 N.W,2d 
851,151 Neb. 210. 

26.5 N.H.—^Desaulnier v. Desaulnier, 
83 A.2d 604, 97 N.H. 171. 

26.10 N.Y.—In re Levine’s Estate, 86* 
N.Y.S.2d 363, 194 Misc. 618. 

Or.—Kelley v. Kelley, 191 P.2d 666, 
183 Or. 169. 

Separate malhtenance compared 
Marital bond is considerably more 
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lationship,26.16 and relieves the parties of certain sumption of the marital relations, although the judg- 
marital obligations ;2 6.20 it regulates the personal ment or decree remains effective as a regulation of 

rights of the spouses with respect to the still con- marital duties and will still govern the obligations 

tinuing marital status,26.25 and, as discussed infra of the husband and wife if, after a temporary recon- 
§ 184, makes the judgment or decree of divorce the ciliation, they part again.27.25 
measure of the rights and duties of the parties. It . . . 

authorizes the parties to live separate and apart decree affords only partial relief; -30 it 

from each other,27 on the terms indicated by the g^nts a partial or qualified divorce,27.8S and leaves 

statutes and the decree,27.5 without being guilty of status of the parties unchanged in many 

desertion,27.io and relieves them from all obliga- respects.^’-^ In some respects it is temporary,28 
tions and rights as to cohabitation.27.i6 The spous- provisional,*^ and conditional.s# It is only a legal 

es, however, although they cannot continue to live separation,*®-® and the marriage relation is merely 

together and maintain marital relations after a judg- suspended as to certain marital rights; • ^ it does 

ment of separation from bed and board has been not sever or dissolve the marriage relation, but 
granted and still maintain that there was a valid leaves it still existing, the parties remain husband 
separation,27.20 are not barred thereby from a re- and wife,2^ and the marriage continues with respect 


disrupted by limited divorce than by 
decree of separate maintenance. 

N.J.—^Lavino v. Lavino, 130 A.2d 369, 
23 N.J. 636. 

26.15 Mo.—^Trough v. Prough, App., 
308 S.W.2d 294. 

26.20 Ky.—Quinn v. Quinn, 130 S.W. 
2d 834, 279 Ky. 286. 

26.25 Ark.—^Myers v. Williams, 281 
S.W.2d 944, 225 Ark. 290. 

27. Ala.—^Darden v. Barden, 21 So. 
2d 649, 246 Ala. 525—Corpus Juris 
cited in Ex parte State ex rel. Tis- 
sier, 106 So. 866, 868, 214 Ala. 219. 
Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183. 

Neb.-^orpus Juris Secundum cited 
in Yost V. Yost, 8 N.W.2d 686, 689, 
143 Neb. 80. 

N.J.—Budin v. Rudin, 146 A. 351, 104 
N.J.Bq. 624. 

N.Y.—^In re Levine’s Bstata 85 N.Y. 
S.2d 363, 194 Misc. 518—^People v. 
John, 44 N.Y.S.2d 806, 181 Misc. 
921. 

Pa.—^Rutherford v. Rutherford, 32 A. 
2d 921, 152 Pa.Super. 517—^In re 
Rudolph’s Estate, 194 A. 311, 128 
Pa.Super. 459. 

Hensinger v. Hensinger, 6 Pa. 
Dlst. & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.R. 38. 

19 C.J. p 157 note 69. 

Operation and effect of limited di¬ 
vorce see infra § 184. 

Decree which awards separate 
maintenance only and does not pro¬ 
hibit the parties from living togeth¬ 
er as husband and wife is not a de¬ 
cree for divorce from bed and board. 
Neb.—Stocker v. Stocker, 199 N.W. 
23,112 Neb. 201. 

legalizes separation 

A judgment granting wife a di¬ 
vorce from bed and board on ground 
•of abandonment legalized separation 
of parties which theretofore had been 
a,bandonment. 

JSr.C. —Lockhart v. Lockhart, 27 S.B. 
2d 444, 223 N.a 559. 


Separate domicile 

A wife under a divorce from bed 
and board is free to have a separate 
domicile from husband, since wife’s 
domicile does not follow his when he 
moves. 

Neb.—Yost V. Yost, 8 N.W.2d 686, 143 
Neb. 80. 

27.5 Ala.—^Ex parte State ex rel. 

Tissier, 106 So. 866, 214 Ala. 219. 
27.10 N.C.—^Lockhart v. Lockhart, 
27 S.E.2d 444, 223 N.C. 559. 

Pa.—^Rutherford v. Rutherford, 32 A. 
2d 921, 152 Pa.Super. 617. 

Hensinger v. Hensinger, 6 Pa. 
Bist & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.R. 38. 

27.15 Neb.—ShomaJker v. Shomaker, 
88 N.W.2d 221, 166 Neb. 164—Yost 
V. Yost, 8 N.W.2d 686, 143 Neb. 80. 
N.Y.—People v. John, 44 N.Y.S.2d 
806, 181 Misc. 921. 

Okl.—^Atkeson v. Sovereign Camp, W. 
O. W., 216 P. 467, 90 Okl. 154, 32 
A.L.R. 1108. 

27.20 N.Y.—^In re Alexander’s Will, 
144 N.Y.S.2d 630. 

Pictiou 

Where husband and wife were liv¬ 
ing together when separation action 
was instituted by wife, and they con¬ 
tinued to so live even after judg¬ 
ment had been entered, separation 
would be considered to have been 
a fiction rather than a fact. 

N.Y.—^In re Alexander’s Will, supra. 
27.25 N.Y.—^In re Levine’s Estate, 
85 N.Y.S.2d 363, 194 Misc. 618. 
27.30 Mo.—^Prough v. Prough, App., 
308 S.W.2d 294. 

27.35 N.M.—^Poteet v. Poteet, 114 P. 
2d 91, 45 N.M. 214. 

N.Y.—People v. John, 44 N.y.S.2d 
806, 181 Misc. 921. 

27.40 Neb.—Shomaker v. Shomaker, 
88 N.W.2d 221, 166 Neb. 164—Yost 
V. Yost, 8 N.W.2d 686, 143 Neb. 80. 

28. Ala.—Corpus Juris Secundum 
cited In Barden v. Darden, 21 So. 2d 
549, 550, 246 Ala. 525. 
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Ky.—^Metcalf v. Metcalf, 61 S.W.2d 

675, 244 Ky. 536. 

29. Ala.-—Corpus Juris Secundum 
cited in Barden v. Darden, 21 So.2d 
549, 550, 246 Ala. 525. 

La.—Stallings v. Stallings, 148 So. 

687, 177 La. 488—Starns v. Starns, 
- 141 So. 447, 174 La. 743. 

30. Ala.— Corpus Juris Secundum 
cited in Darden v. Darden, 21 So.2d 
549, 550, 246 Ala. 525. 

Neb.—Yost V. Yost, 8 N.W.2d 686, 
143 Neb. 80. 

Okl.—^Atkeson v. Sovereign Camp, 
W. O. W., 216 P. 467, 90 Okl. 164, 
32 A.L.R. 1108. 

Conditional divorces generally see in¬ 
fra § 161. 

Nature of decree 

A divorce from bed and board is in 
nature of conditional decree. 

Neb.—Shomaker v. Shomaker, 88 N. 
W.2d 221, 166 Neb. 164—Yost v. 
Yost, 8 N.W.2d 686, 143 Neb. 80. 
30.5 Ala.—Brake v. Brake, 80 So.2d 
268, 262 Ala. 609. 

30.10 Wis.—Weber v. Weber, 44 N. 
W.2d 671, 267 Wis. 613. 

31. Ala.—^Darden v. Barden, 21 So. 
2d 549, 246 Ala. 526—Ex parte Hale, 
18 So.2d 713, 246 Ala. 40—McWil¬ 
liams V. McWilliams, 112 So. 318, 
216 Ala, 16—^Bx parte State ex rel. 
Tissier, 106 So. 866, 214 Ala. 219. 

Ark.—Myers v. Williams, 281 S.W. 

2d 944, 225 Ark. 290. 

Ky.—Metcalf v. Metcalf. 61 S.W.2d 

676, 244 Ky. 636. 

La.—Thornton v. Ployd, 85 So.2d 
499, 229 La. 237—Hillard v. Hil¬ 
lard, 73 So.2d 442, 226 La. 607— 
Stallings v. Stallings, 148 So. 687, 
177 La. 488—Starns v. Starns, 141 
So. 447, 174 La. 743—Schoeffner v. 
Schoeffner, 118 So. 890, 167 La. 
208. 

Gremillion v. Caffey, App., 71 So. 
2d 670—Butler v. Bolinger, 133 So. 
778, 16 La.App. 397. 

Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183. 



27A C.J.S. 

to everything not necessarily withdrawn from its 
operation by the decree.3l-6 The parties are not 
free to marry any third person, and the name of 
the wife cannot be changed.3i*io Such a divorce 
affords an opportunity for reconciliation,32 and un¬ 
der some procedures it may fall or be terminated 
merely by a reconciliation of the parties.33 

Where no reconciliation takes place, the decree, 
under some statutes, as shown infra subdivision c 
of this section, may serve as the basis of an abso¬ 
lute divorce at the end of a prescribed time. Such 
a decree, however, is final in the sense that it is the 
only decree,34 where, as noted infra § 161, the leg¬ 
islature has not provided for a decree nisi in the 
case of a divorce from bed and board as it has in 
the case of a divorce from the bonds of matrimony. 

Under a statute so providing, the court may ren¬ 
der judgment separating the parties from bed and 
bo-ard forever or for a limited time.35 In exercis¬ 
ing the authority conferred by such a statute, it 
may be proper or necessary in a particular case that 
a separation be granted for a limited time,36 and, 
in another case, that it be granted without fixed lim¬ 
itation as to timc.3'7 Where a divorce a mensa et 
thoro is decreed for cruel and inhuman treatment 
the separation may be made perpetual, with a pro¬ 
viso that the parties may at any time apply to the 
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court for leave to be discharged from the decree. 33 
The court is without power to grant a separation 
pendente lite where the parties are of full age and 
not wards of the court.33 

b. Judicial Choice of Kind of Divorce 

Under various statutes and rules of practice, In an 
action for divorce In which the grounds established are 
such as to authorize either an absolute or a limited di¬ 
vorce, the court, in the exercise of a sound legal discre¬ 
tion, may grant either kind; but it has been held usually 
preferable to grant an absolute divorce. 

Although under some statutes a legal separation 
or limited divorce is a different cause of action 
from an absolute divorce,33.50 under numerous stat¬ 
utes and rules of practice, a divorce may be either 
absolute or limited.^® Under some, a decree grant¬ 
ing a divorce from bed and board and a decree 
granting an absolute divorce rest on tlie same 
grounds,^6-6 or a legal separation may be obtained 
on any of the grounds on which an absolute divorce 
may be granted,46-16 and a divorce from bed and 
board may be granted only for a cause which would 
warrant the granting of a decree of absolute di- 
vorce.46.15 Under other of these statutes, a divorce 
from bed and board may be granted for any cause 
that allows an absolute divorce, or for any other 
reason that the court, in its discretion, considers 
sufficient,46.20 and these statutes permit a greater 


Mo.—Prouffh V. ProuKh, App., 308 S. 
W.2d 294. 

N.J.—^Lavino v. Lavino, 130 A.2<3i 369, 
23 N.J. 636. 

Hofman v. Hofman, 164 A. 618, 
108 N,J.Eq. 161—Iludin v. Rudin, 
146 A. 351, 104 624. 

N.T.—^In ro Levine’s l'3.stato, 86 N.T. 
S.2d 363, 194 Misc. 618—I’oople v. 
John, 44 N.T.S.2d 806, 181 Mlsc. 
921—Gehring v. Gehring, 23 N.Y.S. 
2d 920, 176 MiHC. 493, alllrmcd in 
part and rovorsod In part on other 
grounds 30 N.Y.S.2d 267, 262 App. 
Div. 1065. 

Wcldgen v. Weldgcn, 116 N.Y.S. 
2d 482. 

N.C.—Lockhart v. I-iockhart, 27 S,B. 

2 d 444, 223 N.C. 669. 

N.D.—Novak v. Novak, 24 N.W.2d 
20, 74 N.D. 672. 

Okl.—^Atkeson v, SoviTeign Camp, 
W. 0. W., 216 r. 467, 90 Okl. 164, 
32 A.L.R. 1108. 

Pa.—Rutherford v. Rutherford, 32 
A.2d 021, 162 r>a.Super. 617—In re 
Rudolph’s Estate, 194 A. 311, 128 
Pa. Super. 469. 

Hensinger v. Ilcnsinger, 6 Pa. 
List. & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.U. 38. 

S.C.—Scheper v. Scheper, 118 S.E. 
178, 126 S.C. 89. 

Wis.—Weber v. Weber, 44 N.W.2d 
671, 257 Wis. 613, 


Yinculmn of marriage not removed 
Ala.—^Drake v. Drake, 80 So.2d 268, 
262 Ala. 609. 

31.5 Ala.—^Drake v. Drake, supra. 

31.10 N.H.—^Desaulnler v. Desaulni- 
or, 83 A.2d 604, 97 N.H. 171. 
Statutory restrictions on remarriage 
of divorced parties see infra § 182. 

32. Ala.—Corpus Juris Secundum 
oited in Darden v. Darden, 21 So.2d 
649, 550, 246 Ala. 525. 

La.—Butler v. Bolinger, 133 So. 778, 
16 La.App. 397. 

N.Y.—In re Levine’s Estate, 85 N.Y. 

S.2d 363, 194 Misc. 518. 

Pa.—^In re Rudolph’s Estate, 194 A. 
311, 128 Pa.Super. 459. 

33. See infra § 169 d. 

34 . N.J,—Rudin v. Rudin, 146 A. 
361, 104 N.J.Bq. 624. 

36. Wis,-Lamberton v. Lamberton, 
104 N.W. 807, 126 Wis. 616. 

36. N.Y.—Goldsmith v. Goldsmith, 
270 N.Y.S. 47, 161 Misc. 198. 

19 C.J. p 157 note 69 Ca], p 169 note 
91 [a]. 

37. Minn.—Gilman v. Gilman, 185 
N.W. 649, 160 Minn. 271. 

3g, N.Y.—Murdock v. Murdock, 132 
N.Y.S. 964, 148 App.Div. 664. 

Barrere v. Barrere, 4 Johns.Ch. 
187. 


39. N.Y.—Werner v. Werner, 198 N. 
Y.S. 701, 204 App.Div. 791. 

39.50 N.H.—Ouellette v. Ouellette,. 
129 A.2d 201, 100 N.H. 434. 

40. Ala.—Ex parte State ex rel. Tis- 
sier, 106 So. 866, 214 Ala. 219. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286. 

Mich.—Ratcliffe v. Ratcliffe, 14 N.W. 

2d 127, 308 Mich. 488. 

N.H.—Veino v. Veino, 78 A.2d 622, 
96 N.H. 439. 

Tenn.—^Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76- 
S.Ct. 83, 350 U.S. 842, 100 L.Ed. 
761. 

Parts of same action 
Divorce a vinculo matrimonii and 
divorce a mensa et thoro are sub¬ 
stantially indivisible portions of one 
action for divorce. 

Mo.—Ellis V. Ellis, 263 S.W.2d 849. 
40.5 Ark.—Myers v. Williams, 281 
S.W.2d 944, 225 Ark. 290. 

40.10 Conn.—Gombatz v. Gombatz, 
136 A.2d 284, 20 Conn.Sup. 357. 

40.15 N.D.—^Mattson v. Mattson, 66- 
N.W.2d 764, 79 N.D. 381. 

40.20 Ky.—Grubb v. Grubb, 220 S.W. 
2d 1000, 310 Ky. 449—Colvin v. 
Colvin, 190 S.W.2d 473, 300 Ky. 
781—Quinn v. Quinn, 130 S.W.2d 
834, 279 Ky. 286—Metcalf v. Met¬ 
calf, 51 S.W.2d 676, 244 Ky. 636. 
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latitude of action in allowing a divorce from bed 
and board than in allowing an absolute divorce, 
and authorize a divorce from bed and board for 
causes for which an absolute divorce may be granted 
and also for causes less than are required for an 
absolute divorce.^^-5 

Under such statutes and practice the court, in its 
discretion, may grant either kind of a divorce,^^ 
or, in its discretion, it may grant either kind for 
specified causes,^2.5 or a limited divorce where an 
absolute divorce is denied>2.i0 This discretion 
which the court exercises, however, is not arbitrary, 
but is a sound legal discretion, and is to be exer¬ 
cised according to equitable principles and the pe¬ 
culiar circumstances of each case and with a rea¬ 


sonable regard to the rights of both parties.43 

One of the circumstances to be considered by the 
court in the exercise of its discretion is the age of 
the parties.‘*3.5 Public policy also should be con¬ 
sidered in determining whether the divorce should 
be absolute or limited^^ or whether a decree of di¬ 
vorce or one of separate maintenance should be 
rendered.'*^ In determining such public policy, the 
court should consider the best interests of all of the 
parties involved, particularly those of the wife and 
children.-^^.s It has been held usually preferable to 
grant an absolute divorce,^® and that a divorce from 
bed and board should be resorted to only in those 
extreme cases where there is no other adequate 
solution to the problem.^®*^ 


41. Ky.—Metcalf v. Metcalf, 61 S. 
W.2d 675, 244 Ky. 536. 

41.5 Ky.—^Metcalf v. Metcalf, supra. 

42. Ark.—^Myers v. ■Williams, 281 
S.W.2d 944, 226 Ark. 290. 

Mich.—Rex v. Rex, 49 N.W.2d 348, 
331 Mich. 399—Ratcliffe v. Rat- 
clifCe, 14 N.W.2d 127, 308 Mich. 488. 
Neb.—Beals v. Beals, 41 N.W.2d 152, 
152 Neb. 364—Stefan v. Stefan, 39 
N.W.2d 918, 162 Neb. 23—Hudson 
V. Hudson, 36 N.W.2d 851, 161 Neb. 
210—Sell V. Sell, 29 N.W.2d 877, 
148 Neb. 859—Gibson v. Gibson, 11 
N.W.2d 760, 143 Neb. 882—Hild v. 
Hild, 284 N.W. 730, 135 Neb. 896 
—Phillips V. Phillips, 281 N.W. 22, 
135 Neb. 313. 

Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 
S.Ct. 83, 350 U.S. 842, lOO L.Ed. 
761. 

Herchenroeder v. Herchenroeder, 
192 S.W.2d 847, 28 Tenn.App. 696 
—Plantt V. Plantt, 186 S,W,2d 338, 
28 Tenn.App. 79. 

Wis.—Rohloff V. Rohloff, 11 N.W.2d 
607, 244 Wis. 163. 

19 C.J. p 157 note 71. 

Power of court to decree limited di¬ 
vorce under pleadings asking an 
absolute divorce see infra § 163 c 
( 2 ). 

Discretion of jury 
Under a particular statute, the 
jury may, in their discretion, grant 
either a total or a partial divorce 
on the ground of cruel treatment. 
Ga.—Wilkinson v. Wilkinson, 125 S.E. 
856, 159 Ga. 332. 

42.5 Tenn.—^Bennett v. Bennett, 
App., 292 S.W.2d 202. 

42.10 S.C.—^Machado v. Machado, 66 
S.E.2d 629, 220 S.C. 90. 
legislative policy 
Apparent policy of legislature in 
adopting statute providing that, al¬ 
though judgment of divorce is denied, 
court may, in its discretion, provide 
for maintenance of wife and her 


children by husband was to dis¬ 
courage incautious granting of di¬ 
vorces and, in doubtful cases, to 
give court authority to grant sepa¬ 
ration rather than to destroy vin¬ 
culum of marriage. 

Mont.—^Reed v. Reed, 304 P.2d 690, 
130 Mont. 409. 

Xiimlted divorce held proper where 
spouse refused marital relations. 
Md.—Lent v. Lent. 96 A.2d 14, 202 
Md. 240. 

43. Ark.—Crabtree v. Crabtree, 242 
S.W. 804, 164 Ark. 401, 24 A.L.R. 
912. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286. 

Mich.—^Ratcliffe v. Ratcliffe, 14 N. 

W,2d 127, 308 Mich. 488. 

19 C.J. p 158 note 72. 

Belatloaship with third person 
Relationship of a defendant with 
another person which is not ad¬ 
judged to be adulterous and may be 
ground on which divorce is granted 
may be considered by trial court in 
determining whether divorce shall be 
granted from bed and board or from 
bonds of matrimony, but it is not 
mandatory that court should grant 
divorce from bed and board and not 
from bonds of matrimony because of 
such relationship of defendant with 
another person. 

Tenn.—^Plantt v. Plantt, 186 S.W.2d 
338, 28 Tenn.App. 79. 

TTafoanded charges 
Where there was no evidence to 
support husband’s charge of wife’s 
unchastity and charge appeared to 
be deliberate and unfounded chancel¬ 
lor should have granted wife an 
absolute divorce rather than divorce 
from bed and board, regardless of 
whether she was wholly without 
fault. 

Ky.—Rupard v. Rupard, 192 S.W.2d 
477, 301 Ky. 654. 

Decree held proper exercise of dis¬ 
cretion. 

(1) Decree granting absolute di- 
vorce- 


Neb.—^Beals v. Beals, 41 N.W.2d 152, 
162 Neb. 364—Sell v. Sell, 29 N.W. 
2d 877, 148 Neb. 859. 

Tenn.—^Bennett v. Bennett, App., 292 
S.W.2d 202—Herchenroeder v. Her¬ 
chenroeder, 192 S.W.2d 847, 28 
Tenn.App. 696—^Plantt v. Plantt, 
186 S.W.2d 338, 28 Tenn.App. 79. 

(2) Decree granting absolute di¬ 
vorce to pregnant wife. 

Tenn.—Schneider v. Schneider, 260 S. 
W.2d 290, 37 Tenn.App. 1. 

(3) Decree for separate mainte¬ 
nance. 

Mich.—Pfeifer v. Pfeifer, 62 N.W.2d 
623, 339 Mich. 72. 

(4) Divorce from bed and board. 
Mich.—Rex V. Rex, 49 N.W.2d 348, 

331 Mich. 399. 

Tenn.—^Matthews v. Matthews, 148 
S.W.2d 3, 24 Tenn.App. 680. 

43.5 Mich.—^Rex V. Rex, 49 N.W.2d 
348, 331 Mich. 399. 

44. Mich.—^Rex v. Rex, supra—Rat¬ 
cliffe V. Ratcliffe, 14 N.W.2d 127, 
308 Mich. 488—Conkey v. Conkey, 
211 N.W. 740, 237 Mich. 326. 

45. Wash.—^Morden v. Morden, 205 
P. 377, 119 Wash. 176. 

45.5 Mich.—Rex v. Rex, 49 N.W.2d 
348, 331 Mich. 399—Ratcliffe v. Rat¬ 
cliffe, 14 N.W.2d 127, 308 Mich. 
488. 

48. Ky.— Corpus guris Secundum 
quoted in Coleman v. Coleman, 269 
S.W.2d 730, 736. 

Neb.—Stefan v. Stefan, 39 N.W.2d 
918, 152 Neb. 23—Hudson v. Hud¬ 
son, 36 N.W.2d 861, 151 Neb. 210 
—Sell V. Sell, 29 N.W.2d 877, 148 
Neb. 869—Gibson v, Gibson, 11 N. 
W.2d 760, 143 Neb. 882—Phillips v. 
Phillips, 281 N.W. 22, 135 Neb. 
313. 

48.5 Ky.—Coleman v. Coleman, 269 
S.W.2d 730. 
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It has been held that an absolute divorce should 
be granted, or such a divorce has been approved, 
where the marital conditions existing between the 
parties absolutely prevent a reconciliation,46.io or 
where there appears to be no possibility of a recon¬ 
ciliation being effected after a divorce from bed 
and board.47 Also, where the evidence is insuffi¬ 
cient to authorize an absolute divorce or both par¬ 
ties are equally at fault so that neither is entitled 
to an absolute divorce, but it appears that they are 
irreconcilable or cannot live together in peace and 
harmony, it is proper for tlie court to grant a di¬ 
vorce from bed and board.47.5 

If a divorce is decreed without declaration as to 
kind or class, it will be construed as for an absolute 
divorce, unless the prayer of the complaint is for 
a divorce from bed and board, in which case the 
judgment will be deemed to accord with the 
prayer.^ ^ 

c. Two or More Judgments or Decrees 

Under varying statutes an absolute divorce may be 
granted after a decree for a limited divorce or divorce 
a mensa et thoro. 

Under some statutes, a judgment of separation 
from bed and board on the ground of abandonment 
cannot be legally rendered until after a preliminary 
or interlocutory judgment ordering defendant to re¬ 
turn to the matrimonial domicile has been rendered 
and defendant has been notified thereof from month 
to month for three months.^® 
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Where the former decree is not a bar to the sub¬ 
sequent action, as discussed infra § 174, a decree 
for an absolute divorce may be rendered after a de¬ 
cree for divorce a mensa et thoro,5i even though 
the decree for a limited divorce was obtained in an¬ 
other jurisdiction 1*5 and the fact that defendant 
in the first action brought a bill to review the lim¬ 
ited divorce will not preclude him from subsequent¬ 
ly obtaining a decree for an absolute divorce. 5 
The later judgment of absolute divorce supersedes 
the previous decree of separation in so far as it 
determines the relationship of the parties.^^*^® 

A subsequent decree for an absolute divorce may 
be granted where compliance with statutory require¬ 
ments is shown.5i*20 Under some statutes and prac¬ 
tice, a divorce from bed and board is not regarded 
as a final decree, and on petition of the party ob¬ 
taining such divorce and a proper showing a di¬ 
vorce from bed and board may be made abso- 
lute,®i*25 and under some circumstances the courts 
have granted a divorce a mensa et thoro with pow¬ 
er reserved to make it a vinculo if a reconciliation 
should not be made in a reasonable time.^^ 

Under other statutes, an absolute divorce may 
and must be granted for any one of certain causes 
when, and only when, a limited divorce has been 
granted for the same cause and a prescribed time 
has elapsed therefrom without reconciliation of the 
partics,53 but if, during the prescribed time, either 


46.10 Neb.—Stefan v. Stefan. 39 N. 
W.2d 918, 152 Nob. 23—^Hudson v. 
Hudson, 36 N.W.2d 861, 161 Nob. 
210--Gibson V. Gibson, 11 N.W.2d 
760, 143 Nob. 882. 

Tenn.—^Herchonroeder v. Herchenroe- 
der, 192 S.W,2d 847, 28 Tcnn.App. 
696—Plantt V. Plantt, 186 S.W.2d 
338, 28 Tcnn.App. 79. 

Wis.—Rohloff V. Hohloif, 11 N.W.2d 
607, 244 Wis. 163. 

47. Ark.—Clyburn v. Clyburn, 299 S. 
W. 38. 175 Ark. 330. 

Ky.—Cozpiui O’tuls Secnndum quoted 
in Coleman v. Coleman, 269 S.W.2d 
730. 737. 

Tenn.—Llngrner v. Lingner, 66 S.W. 

2 d 749, 166 Tenn. 626. 

47.6 Ky.—Grubb v. Grubb, 220 S.W, 
2d 1000, 310 Ky. 449—Colvin v. 
Colvin. 190 S.W.2d 473. 300 Ky. 
781—Nall V. Nall, 163 S.\V.2d 909, 
287 Ky. 366. 

48. U.S.—^Bennett v. Bonnott, D.C. 
Or.. 3 P.Cas.No.1.318, Doady 299, 

Cal.—Miller v. Miller, 33 C. 353. 

13 C.J. p 168 note 74. 

48. Wis.—^Tn re Kohl's Estate, 254 
N.W. 639, 216 Wis. 363. 

50, La.—De Limon v. Schmitt, 106 
27A C.J.S.—39 


So. 660, 159 La. 1091—King v. King, 
47 So. 909, 122 La. 682. 

51. D.C.—^Parks v. Parks, 116 F.2d 
656, 73 APP.D.C. 93. 

Ky.—^Adkins v. Adkins, 280 S,W. 
477, 213 Ky. 100. 

Md.—^Kruse v. Kruse, 37 A.2d 898, 
183 Md. 369. 

N.J.—^Hofman v, Hofman, 154 A. 618, 
108 N.J.Eq. 161. 

N.D.—Faleide v. Faleide, 34 N.W.2d 
746, 76 N.D. 271. 

Va.—^Anderson v. Anderson, 82 S.B. 
2d 662, 196 Va. 26—Gray v. Gray, 
24 S.E.2d 444, 181 Va. 262. 

W.Va.—Scott V, Scott, 91 S.B.2d 621, 
141 W.Va. 633, 

Same grounds 

Whore statutory desertion by hus¬ 
band has once occurred, wife has a 
vested right to remedy of divorce 
which she can lose through her own 
acts of forgiveness or reconciliation 
but not by legally establishing her 
mate's guilt and securing Judgment 
for support, maintenance, and sepa¬ 
ration. 

Mo.—^Prough V. Prough, App., 308 S. 
W,2d 294. 

Not inoonsistant remedy 
Divorce action brought on ground 
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of statutory desertion is not incon¬ 
sistent with prior suit and Judgment 
for separate maintenance secured on 
same ground. 

Mo.—^Prough V. Prough, supra. 

51.5 D.C.—Clemens v. Clemens, 143 
F.2d 24, 79 U.S.APP.D.C. 116, cer¬ 
tiorari denied 65 S.Ct 76, 323 U.S. 
736, 89 L.Ed. 590. 

51.10 D.C.—Parks v. Parks, 116 F.2d 
666 , 73 APP.D.C. 93. 

51.15 N.T.—Weldgen v. Weldgen, 116 
N.T.S.2d 482. 

51.20 Conn.—Gombatz v. Gombatz, 
135 A.2d 284, 20 Conn.Sup. 367. 
51.25 Tenn.—Riggs v. Riggs, 184 S. 

W.2d 9, 181 Tenn. 633. 

Proper procedure 

Where a limited divorce was grant¬ 
ed, a proceeding for absolute divorce 
may be either by a new suit or by a 
petition in old suit for a limited di¬ 
vorce in which defendant has been 
brought in by rule to show cause. 
U.S.—Stem v. Stern, D.C.Sup., 80 F. 
Supp. 266. 

52. Tenn.—^McAllister v. McAllister, 
10 Heisk. 345. 

53. Ijo.—^B rupbacher v. Brupbacher, 
187 So. 655, 192 Lia. 219—Stallings 
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of the parties commits adultery, the injured party 
may file a suit for final divorce before the expira¬ 
tion of the prescribed time.53.6 Under still others, 
an absolute divorce may be granted or a limited di¬ 
vorce or legal separation merged into an absolute 
divorce after the expiration of a specified period of 
time from the time the limited divorce or separa¬ 
tion was granted, where a reconciliation has not 
taken place and it appears that a reconciliation is 
improbable,58.io and there has been a continuous 
separation without interruption for a prescribed 
period of time.63.i6 it has also been held that where 
a limited divorce is granted for abandonment the 
separation is thereby legalized and the guilty party, 
on the expiration thereafter of the time prescribed 
as ground for divorce by separation, may main¬ 
tain an action for absolute divorce.®6 

Where the statute so provides, an absolute di- 
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vorce may be obtained after a limited divorce only 
by the party in whose favor the limited divorce or 
decree of separation was granted,®^ but under some 
provisions it may be obtained by either party,®4.5 
some of the statutes prescribing a longer period of 
delay where the application for the second decree 
is made by the guilty party.®® In such case, the 
question whether or not the court should grant an 
absolute divorce depends primarily on facts aris¬ 
ing subsequent to the entry of the decree for a lim¬ 
ited divorce,®®*® and it may be dependent merely 
on proof that there has been no reconciliation dur¬ 
ing the prescribed period, and not on the question 
of fault of either party.®®*!® 

The proceedings to procure an absolute divorce 
after a limited divorce must be commenced and 
prosecuted in the ordinary way;®® and under some 
statutes and practice, they are part and parcel of 


V. stallingrs, 154 So. 729, 179 La. 
663—Stams v. Stams, 141 So. 447, 

174 La. 743—^Roberts v. Roberts, 
90 So. 223,149 La. 862. 

19 C.J. p 158 note 75. 

BeconoiUation. prevented by Injunc¬ 
tion 

Fact that wife obtaining separation 
decree obtained injunction restrain¬ 
ing husband from attempting to ef¬ 
fect reconciliation is immaterial; all 
that the law requires is that a year 
elapse without a reconciliation being 
effected; it does not prevent either 
party from refusing to receive the 
friendly advances of the other or 
electing not to become reconciled. 
La.—Witbeck v. Witbeck, 143 So. 712, 

175 La. 622. 

Computation of time 

The time begins to run from the 
date of the refusal of a rehearing 
in the state supreme court, and not 
from the date of the dismissal of a 
writ of error by the United States 
supreme court for want of jurisdic¬ 
tion. 

La.—Wheeler v. Britton, 69 So. 766, 
137 La. 975. 

53.5 La.—Hillard v. Hillard, 73 So. 
2d 442, 225 La. 507. 

53.10 Va.—^Anderson v. Anderson, 82 
S.R2d 562, 196 Va. 26. 

Conditions precedent 
Existence of an effective decree of 
separation for prescribed period and 
improbability of reconciliation are 
statutory conditions precedent to 
granting of divorce on ground of sep¬ 
aration. 

N.D.—Faleide v. Faleide, 34 N.W.2d 
746, 76 H.D. 271. 

Discretion 

Court must exercise a sound dis¬ 
cretion in determining whether an 
absolute divorce should be granted. 


and in so doing original fault that 
caused separation does not control 
discretion of court, although it may 
be considered along with other ma¬ 
terial facts in arriving at a decision. 
N.D.—^Faleide v. Faleide, supra. 
Divorce not mandatory 
Lapse of prescribed period since 
decree for limited divorce was issued 
does not make granting of absolute 
divorce mandatory. 

N.D.—^Faleide v. Faleide, supra. 

53.15 Va.—Anderson v. Anderson, 82 
S.E.2d 562, 196 Va. 26. 

Purpose of requirement 
It was not intended that guilty 
party should be permitted to enjoy 
full marital rights in every respect 
and then blithely secure dissolution 
of marriage as soon as statutory pe¬ 
riod has expired. 

Va.—^Anderson v. Anderson, supra. 
Similar to separation for original 
suit 

Separation required is same as that 
required to be proved as one of ele¬ 
ments of desertion in an original suit 
for absolute divorce and must be con¬ 
tinuous and without interruption. 

Va.—Anderson v. Anderson, supra. 

Occupation of marital bed by hus¬ 
band and wife constitutes destruction 
of continuity of “separation without 
interruption’* within meaning of stat¬ 
ute. 

Va.—Anderson v. Anderson, supra. 
Absolute divorce held not authorized 
Va.—Anderson v. Anderson, supra. 

53.20 N.C.—^Pruett v. Pruett, 100 S. 
E.2d 296, 247 N.C 13. 

54. W.Va.—^Boger v. Roger, 104 S. 

E. 49, 86 W.Va. 590. 

19 C.J. p 158 note 77. 

54.5 Va.—^Anderson v. Anderson, 82 
S.E.2d 562, 196 Va. 26. 
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Nature of proceeding 

Relief intended by 1955 statute is 
not classified as a divorce under vari¬ 
ous pre-existing divorce statutes, but 
it Is entirely new and additional rem¬ 
edy, not by which a divorce may be 
obtained subsequent to a legal sep¬ 
aration, but rather by which a decree 
may be entered finally dissolving and 
terminating marriage. 

Conn.—Gombatz v. Gombatz, 135 A 
2d 284, 20 Conn.Sup. 357. 

55. La.—^^Vugust V. Blache, 9 So.2d 
402, 200 La. 1029—Tortorich v. 
Maestri, 83 So. 431, 146 La. 124. 

Butler V. Bolingcr, 133 So. 778, 
16 La.App. 397. 

Prior exercise of right by prevailing 
party 

Under Acts 1898 No. 25, married 
person in whose favor Judgment for 
separation was rendered has sole 
right to sue for and obtain final di¬ 
vorce, if no reconciliation has taken 
place within one year from date of 
judgment rendered, and where plain¬ 
tiff exercised such right within two- 
year period, during which defendant 
could not sue for divorce, judgment 
was properly entered, granting final 
divorce to plaintiff. 

La.—^Brewton v. Brewton, 106 So. 307, 
159 La. 251. 

Statute reducing period is valid. 

La,—Stallings v, Stallings, 148 So. 
687, 177 La. 488. 

55.5 Va.—^Anderson v. Anderson, 82 
S.E.2d 562, 196 Va. 26. 

55.10 La.—August V. Blache, 9 So. 
2d 402, 200 La. 1029. 

56. La.—Jurgielewiez v. Jurgiele- 
wiez, 24 La.Ann. 77—Gemon v. 
Hickey, 18 La.Ann. 454. 

19 C.J. p 158 notes 75 £b3 (2), 76. 
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Ilie original proceeding and jurisdiction thereof is 
in, and only in, the court which rendered the decree 
of separatio-n from bed and board.57 

Applicant for an absolute decree has the burden 
to establish the conditions precedent to the right 
thereto.®The fact that no reconciliation has tak¬ 
en place must be proved,®® as must the fact that 
the separation of the parties has continued for the 
prescribed period without interruption.®®*® If a 
willingness to become reconciled is shown an abso¬ 
lute decree will not be granted.®® 

§ 161(1). - Conditional Divorce 

In the absence of a prohibitory statute, the courts 
have sometimes imposed conditions precedent to the 
granting of a divorce; but whatever power they may 
possess therein, it is not so extensive as to ailow them to 
make the operation of the decree dependent on the pay¬ 
ment of costs. 

The courts have sometimes, independently of stat¬ 
ute, refused to grant a divorce unless complainant 
as a condition precedent would do what justice de¬ 
manded, as for instance, until a wife should make 
a reconveyance of property settled on her and her 
children by a former marriage.®® Under some stat¬ 
utes and practice, however, the court cannot limit 
the effect of a decree which dissolves the marriage 
relationship,®®*® and hence a provision which at¬ 
tempts to make a decree of divorce dependent on 
the consummation of a property division agreement 
is void and of no effect.®®*^® In any event, the 
court is without jurisdiction to make, by rule of 
court or provision in the decree, the operation of 
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a final decree of divorce conditional on the payment 
of costs; and, notwithstanding its attempt to do so 
and noncompliance with the condition, the decree 
effectively terminates the marriage relationship.®^ 

§ 161(2). -Decree Nisi or Interlocutory 

Decree 

When authorized or required by statute, the first de¬ 
cree in favor of the plaintiff or cross petitioner in a di¬ 
vorce action may or must be a decree nisi or Interlocutory 
decree which does not dissolve the marriage but adjudi¬ 
cates the right to a divorce and may be made, or becomes, 
absolute after the lapse of a prescribed time during which 
it is not set aside and reconciliation or other matters pre¬ 
cluding a final decree do not occur. 

In divorce proceedings, a judgment or decree nisi 
is a conditional judgment of divorce,®^-®® or a pro¬ 
visional decree, which will be made absolute on mo¬ 
tion unless cause is shown against it.®® It is not 
a final judgment;®®*® and although it is,®® and in 
the fullest sense should be,®^ interlocutory, and un¬ 
der some statutes is interlocutory during the entire 
interlocutory period and does not become final un¬ 
til the end thereof,®^*® it has features which distin¬ 
guish it both from a final judgment and from the 
ordinary interlocutory judgment.®^*^® 

Notwithstanding the old equity rules, under which 
preliminary interlocutory orders had none of the 
characteristics of a final decree, a statutory inter¬ 
locutory decree in a divorce suit in a particular state 
may be final, except as against such attack as is 
authorized by statute.®® Although intermediate, an 
interlocutory decree of divorce has the effect and 


57. La.—^LukianofC v, LuklunoCC, 116 
So. 890, 166 La. 219. 

57.5 Va.—^^VndurHon v. Anderson, 82 
S,B.2d 662. 196 Va. 26. 

58. La.—nutlor v. I^olinffor, 133 So, 
778, 16 La.App. 397. 

Va.—^Andor.son v. Andor.son, 82 S.E. 

2d 562. 196 Va. 26. 

19 C.J. p 158 note 78. 

3Bvlden,oe held not to show reoonoilla. 
tlon 

La.—Bernard v. Gonzales, 128 So. 
281, 170 La. 473. 

58.5 Va.—^Anderson v. Anderson, 82 
S.B.2d 502, 196 Va. 26. 

59. La.—^Mazerat v. Godefroy, 19 So. 
756, 48 La.Ann. 824. 

80. Ala.—Oliver v. Oliver, 5 Ala. 75. 

80.5 Tex.—Cage v. Cage, Civ.App., 
209 S.W.2d 626, refused no reversi¬ 
ble error. 

80.10 Tex ,—Cage v. Cage, supra. 

81. Pa.—Commonwealth v. Shaffer, 
36 Pa.Dist. & Co. 126. 

19 O.J. p 160 note 95. 

81.50 N.J.—^Dacunzo v. Edgyo, 111 


A.2d 88, 33 N.J.Super. 504, affirmed 
117 A.2d 608, 19 N.J. 443. 

Xatorlocntovy order 

Decision in divorce action deter¬ 
mining issues as to marriage, right 
of wife to divorce and custody of 
children, and reserving for consid¬ 
eration question of support and 
maintenance of children, and divi¬ 
sion of property was an interlocutory 
order, and subsequent opinion and 
decl.sion adopting findings of earlier 
decision, and making findings on re- 
.s<trved issues, became Judgment of 
court. 

Nev,—Ormachea v. Ormachea, 217 P. * 
2d 356, 67 Nev. 273. 

Judgment held not interlocutory 
l^’aet that provision for attorney’s 
fees was not made in judgment but 
was made only by a subsequent pur¬ 
ported nune pro tunc order, did not 
establish that Judgment was inter¬ 
locutory only. 

Okl.—Mabry v, Baird, 219 P.2d 234, 
203 Okl. 212. 

88 . Black L.D. 

N.J.—Corpus Juris Secundum cited in 
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Streader v. Streader, 85 A.2d 532, 
634, 17 N.J.Super. 123. 

62.5 N.J.—Streader v. Streader, 85 
A.2d 632, 17 N.J.Super. 123. 

63. Vt.—In re Hanrahan’s Will, 194 
A. 471, 109 Vt 108. 

84. Cal.—^Remley v. Remley, 193 P. 
604, 49 C.A. 489. 

64.5 Mich.—^Falconer v. Falconer, 48 
N.W.2d 158, 330 Mich. 632. 

64.10 N.J.—Streader v. Streader, 85 
A.2d 632, 17 N.J.Super. 123. 

65- Cal.—Broome v. Broome, 231 P. 
2d 171, 104 C.A.2d 148—Gould v. 
Superior Court in and for City and 
County of San Francisco, 191 P. 
66 , 47 C.A. 197. 

Bight to support 

Under some statutes a wife who 
obtains an interlocutory decree of di¬ 
vorce making no provision for her 
support is not entitled to support. 
Cal.—^In re Brooks’ Estate, 171 P. 
2d 724, 28 C.2d 748—London Guar¬ 
antee & Accident Co. v. Industrial 
Commission, 184 P. 864, 181 C. 460. 
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dignity of a formal judgmentin so far as it 
determines the rights of the parties an interlocutory 
decree, although temporary and provisional in na¬ 
ture, is a contract in the sense that it is a judgment 
and a judgment is a contract®® The final decree 
does no more than make the interlocutory decree 
final; it completes the process of divorcing the par¬ 
ties, and all ancillary questions are settled on the 
entry of the interlocutory decree.®®*® Where a pur¬ 
ported modification of an interlocutory decree of 
divorce is without authority, the court may properly 
enter a final decree in accordance with the interlocu¬ 
tory decree prior to its purported modification.®®*^® 

It has been said, under a practice which requires 
the entry of a final judgment or decree, that an in¬ 
terlocutory judgment in a divorce action is not a 
decree of divorce.®'^ It is, however, a final judicial 


determination that, as of the date of its entry, the 
parties were entitled to a dissolution of the mar¬ 
riage,®® and of all other matters not suspended un¬ 
til the entry of the final decree.®®*® It has also been 
stated, that a decree nisi is a conditional divorce 
which becomes absolute on the happening of the 
contingency that no cause is shown why it should 
not be made absolute.®® 

EjS^cct on marital status. At any rate, a decree 
nisi or interlocutory decree does not dissolve the 
marriage,*^® or alter or change the marital status.*^®-® 
After the rendition of such decree, the marriage 
continues to exist and the parties occupy the rela¬ 
tionship of husband and wife until the decree be¬ 
comes absolute by operation of law or expiration 
of the interlocutory period, or it is dissolved or ter¬ 
minated by a final decree'll or the death of one of 


65.5 Cal.—Cowan v. Cowan, 166 P. 
2d 21, 72 C.A.2d 868. 

66 . Cal.—^Becker v. Becker, 223 P.2d 
479, 36 a2d 324—In re Williams' 
Estate, 223 P.2d 248, 36 C.2d 289, 22 
A.Li.R.2d 716—Taylor v. George, 
212 P.2d 605, 34 C.2d 652—London 
Guarantee & Accident Co. v. Indus¬ 
trial Accident Commission, 184 P. 
864, 181 C. 460. 

Lane v. Lane, 255 P.2d 110, 117 
C.A.2d 247—Green v. Green, 161 P. 
2d 679, 66 C.A.2d 60—Klebora v. 
Klebora, 5 P.2d 966, 118 C.A. 613— 
Lopes V. Bruns, 268 P. 928, 92 O.A 
691—Gould V. Superior Court in 
and for City and County of San 
Francisco, 191 P. 66, 47 C.A. 197. 

66.5 Wash.—Allen v. Allen, 228 P. 
2d 151, 38 Wash.2d 128. 

66.10 Cal.—^Bowman v. Bowman, 178 
P.2d 761, 29 C.2d 808, 170 A.L.II. 
246. 

67. Cal.—^Remley v. Bemley, 193 P. 
604, 49 C.A. 489. 

68 . Cal.—Deyl v. Deyl, 199 P.2d 424, 
88 C.A2d 536—^Babcock v. Bab¬ 
cock, 146 P.2d 279, 63 C.A2d 94— 
Corbett v. Corbett, 298 P. 819, 113 
C.A. 695—^Remley v. Remley, 193 
P. 604, 49 C.A. 489. 

S.D.—^Nelson v. Nelson, 24 N.W.2d 
327, 71 S.D. 342, stating California 
law. 

Fnnctloii. of laLterlocutoxy decree 
includes establishment of right of a 
party to a divorce, hearing and final 
determination of rights of parties as 
to property, and a consideration and 
determination of matter of further 
support of wife by husband. 

Cal.—Campbell v. Campbell, 238 P.2d 
81,107 CJL2d 732, 846. 

68.5 Cal.—Deyl v. Deyl, 199 P.2d 
424, $8 aA2d 636. 

69. N.J.—^Rudin v. Rudin, 146 A. 361, 
104 N.J.Ea. 524—Sobel v. Sobel, 132 
A. 603, 99 N.J.Eq. 376^"Grant v. 
Grant, 92 A. 791, 84 N.J.B<i. 81. 


70. U.S.—C. I. R. V. Evans, C.A.10, 
211 P.2d 378. 

Holcomb V. U. S., D.C.Cal., 137 
F.Supp. 619—Gehm v. TJ. S., D.C. 
N.Y., 83 F.Supp. 1003. 

Ariz.—Ooipns Juris Secnndnm cited 
la White v. White, 281 P.2d 111, 
113, 78 Ariz. 397. 

Cal.—In re Abila’s Estate, 197 P.2d 
10, 32 C.2d 669—Viclcers v. State 
Bar of Cal., 196 P.2cl 10, 32 C.2d 
249—Nelson v. Nelson, 60 P.2d 982, 

7 C.2d 449—^In re Boeson’s Estate, 
266 P. 800, 201 C. 36—London Guar¬ 
antee & Accident Co. v. Industrial 
Accident Commission, 184 X^. 865, 
181 C. 460—^Pereira v. Pereira, 103 
P. 488, 166 C. 1, 23 L.R.A.,N.S., 880, 
134 Am.S.R, 107. 

Peer v. Superior Court in and 
for Los Angeles County, App., 322 
P.2d 629—^Diamond v. Diamond, 308 
P.2d 909, 149 C.A2d 788—Berry v. 
Berry, 294 P.2d 767, 140 C.A.2d 60 
—^Paulus V. Bauder, 235 P.2d 422, 
106 C.A.2d 589—Green v. Green, 161 
P.2d 679, 66 C.A.2d 60—Borg v. 
Borg, 76 P.2d 218, 26 C.A.2d 26— 
In re Fulton’s Estate, 48 P.2d 120, 

8 C.A.2d 423—Corbett v. Corbett, 
298 P, 819, 113 C.A. 695—Radich v. 
Radich, 222 P. 182, 64 C.A. 606— 
Remley v. Remley, 193 P. 604, 49 
C.A. 489. 

D.C.—Oliver v, Oliver, 186 P.2d 429, 
87 U.S.APP.D.C. 334. 

Ill.—Shorthose v. Shorthose, 49 N.B. 
2d 280, 319 I11.APP. 355, stating Cal¬ 
ifornia law. 

Mass.—^Levanosky v. Levanosky, 42 
N.E.2d 661, 311 Mass. 638—Diggs 
V. Diggs, 196 N.B. 868, 291 Mass. 
399—Nicolai v. Nicolai, 186 N.B. 
240, 283 Mass. 241—Rollins v. 
Gould, 138 N.E. 815, 244 Mass. 270. 
N.J.—Rudin v. Rudin, 146 A. 361, 104 
N.J.BQ. 624. 

Parmly v. Parmly, 1 A.2d 646, 16 
N.J.Misc. 447, affirmed 5 A.2d 789, 
125 N.J.EQ. 646. I 
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N.Y.—^Bryon v. Bryon, 119 N.T.S. 41, 
134 App.Div. 320. 

Hugunin v. Hugunin, 162 N.T.S. 
2d 90, 6 Misc.2d 660—Indemnity 
Ins. Co. of North America v. Mur¬ 
phy, 128 N.T.S.2d 424, 205 Misc. 
332—^Messina v. Messina, 101 N.Y. 
S.2d 42, 199 Misc. 695—Burgher v. 
Burgher, 64 N.Y.S.2d 683, 184 Misc. 
682. 

Tramutola v. Tramutola, 85 N.Y. 
S.2d 758—^Reeves v. Reeves, 69 N. 
Y.S.2d 212—^Hammond v. Ham¬ 
mond, 11 N.Y.S.2d 685, modified on 
other grounds 13 N.Y.S.2d 870, 257 
App.Div. 1041, reargument denied 
14 N.Y.S.2d 1006, 257 App.Div. 1100. 
Or.—^In re Kelley’s Estate, 310 P.2d 
328, 210 Or. 226, stating Washing¬ 
ton law. 

Tex.—^Kinney v. Tri-State Telephone 
Co., Com.App., 222 S.W. 227. 

Vt.—In re Hanrahan’s \Vill, 194 A. 
471, 109 Vt. 108. 

Wash.—In re Chisholm’s Estate, 294 
P. 973, 169 Wash. C74, 76 A.L.R. 
279—Smith v. Smith, 269 P. 821, 
148 Wash. 467. 

19 C.J. p 158 note 81, p 185 note 1. 

Final Judgment hecessary 

Dissolution of marriage is effect¬ 
ed only by entry of final judgment 
of divorce, 

N.Y.—Wolf V. Wolf, 70 N.Y.S.2d 634. 

70.5 U.S.—C. I. B. V. Evans, C.A.10, 
211 F.2d 378—Somerville v. C. I. R., 
C.C.A., 123 F.2d 976. 

Mass.—Sheffer v. Sheffier, 66 N.B.2d 
13, 316 Mass. 675. 

N.Y.—Hugunin v. Hugunin, 162 N. 
Y.S.2d 90, 5 Misc.2d 660. 

71. U.S.—Hcndrich v. Anderson, C. 

A.Utah, 191 F.2d 242. 

Cal.—^Paulus v. Bauder, 235 P.2d 422, 
106 C.A.2d 689—Vickers v. State 
Bar of Cal., 196 P.2d 10, 82 C.2d 
249. 

Green v. Green, 161 P.2d 679, 66 
C.A.2d 60—Borg v. Borg, 76 P.2d 
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the parties.^* 

Furthermore, an interlocutory decree does not 
affect the marital status further than that it estab¬ 
lishes conclusively the right to a divorce on the ex¬ 
piration of a period prescribed by statute, unless the 
decree is set aside on appeal or in some other man¬ 
ner expressly provided by statute,^* or a final decree 
is precluded by reconciliation or some other event 
occurring after the interlocutory decree,’* as dis¬ 
cussed infra subdivision b(3) of this section. It is 
in effect the same as a separation from bed and 
board in a state wherein such a separation may be 
followed by an absolute divorce after the lapse of 
a prescribed period during which no reconciliation 
is effected.’® 

Effect on personal relations of parties. The de¬ 
cree terminates the personal relations between the 
parties and makes it lawful for them to live sep¬ 
arate and apart;’®-® and in the aid of its decree 
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terminating the personal relations of the parties, the 
court has power to protect plaintiff in the right to 
live separately and apart from, and free from in¬ 
terference by, defendantJB.io On the other hand, 
it has been stated that during the period after the 
interlocutory decree is entered, the parties may law¬ 
fully cohabit together as husband and wife.75.i5 

Statutory authorization^ There is no interlocu¬ 
tory decree of divorce in the practice of some 
states ;7 5 and the court has no authority, in the ab¬ 
sence of a statute conferring it, to include in a final 
divorce decree a provision allowing either party an 
indefinite time, after rendition of the decree and 
striking of the case from the docket, in which to 
move to reinstate the suit without notice. 77 Under 
some statutes the rendition in divorce cases of a 
decree nisi or interlocutory decree, which may be 
made, or becomes, absolute after the lapse of a spec¬ 
ified time, is authorized or required where the de¬ 
cision is in favor of plaintiff or cross petitioner, 78 


218, 25 C.A. 25—In re Fulton's Es¬ 
tate. 48 P.2d 120, 8 C.A. 423. 

Colo.—Doty V. Doty, 88 P.2d 573, 103 
Colo. 543. 

Del.—^Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

In re Petition for Adoption, 180 
A. 643, 21 Del.Ch. 433. 

D.C.—^We.sloy v. Brown, 196 P.2d 859, 
90 U.S.APP.D.C, 351—Oliver v. Oli¬ 
ver, 186 P.2d 429, 87 U.S.App.D.C. 
334. 

Ill.—Shorthose v. Shorthono, 49 N.E. 
2d 280, 319 I11.APP. 365, stating Cal¬ 
ifornia law. 

Mich.—Linn v. Linn, 69 N.W.2d 147, 
341 Mich. 6G8. 

Neb.—Shinn v. Shinn, 20 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 610. 

N.J.—Dacunzo v. Edgye, 117 A.2d 608, 
19 N.J. 443. 

Ferrari v. Ferrari, 71 A.2d 880, 
6 N.J.Super. 384. 

Eudin v. Eudln, 146 A. 351, 104 
N.J.Eq. 624—Sobel v. Sobol, 132 A. 
603, 99 N.J.E<1. 376. 

Family v. Parmly, 1 A.2d 646, 16 
N.jr.Misc. 447, aflirmed 6 A.2d 789, 
126 N.J.Ea. 645. 

N.T.—Huffunin v. Hugunin, 162 N.Y. 
S.2d 90, 5 Misc.2d 660—Indomnity 
Ins. Co. of North America v. Mur¬ 
phy, 128 N.Y.S.2d 424, 205 Miac. 
333—Maxim v. Maxim, 118 N.Y.S. 
2d 641, 203 Mlsc. 610—^Burgher v. 
Burgher, 54 N,Y.S.2d 688, 184 Mlsc. 
682. 

People V. Dunlap, 116 N.Y.S.2d 
434—^Tramutola v. Tramutola, 85 
N.Y.S.2d 768—^Hammond v, Ham¬ 
mond. 11 N.Y.S.2d 686. modifled on 
other grounds 13 N.Y.S. 870, 257 
App.Div. 1041, reargument denied 
14 N.Y.S.2d 1006. 257 App.Div. 1100. 

Or.—In re Kelley's Estate. 810 P.2d 
328, 210 Or. 226, stating Washing¬ 
ton law. 


Utah.—In re Harper's Estate, 265 P. 

2d 1006, 1 Utah 2d 296. 

Wash.—California-Western States 

Life Ins. Co., 186 P.2d 494, 29 
Wash.2d 98—Crockett v. Crockett, 
181 P.2d 180, 27 Wash.2d 877. 
Validity of remarriage before de¬ 
cree of divorce has become final see 
infra 5 182. 

Texzniaatloiik of marriage begins 
only on entry of final Judgment. 
N.Y.—Mc.sslna v. Messina, 101 N.Y. 
S.2d 42, 199 Misc. 695. 

72. Wis.—In re Liesenfeld's Will, 
219 N.W. 273, 196 Wis. 7. 

73. Cal.—Gould V. Superior Court 
in and for City and County of San 
Francisco, 101 P. 66, 47 C.A. 197. 

La.—Butler v. Bolinger, 133 So. 778, 
16 La.App. 397. 

74. La.—Butler v. Bolinger, supra. 

75. La.—Butler v, Bolinger, supra. 

76.6 Cal.—Barker v. Barker, 293 P. 
2a 86, 139 C.A.2d 206. 

76.10 Cal.—^Barker v. Barker, 293 
l'.2d 86, 139 CA..2d 206. 

76.15 U.S.—C, L R, V. Evans, C.A,10, 
211 F.2d 378. 

Colo.—Doty V, Doty, 88 P.2d 673, 103 
Colo. 643. 

76. Idaho.—^Newell v. Newell, 293 P. 
2a 663, 77 Idaho 866, certiorari de¬ 
nied 77 S.Ct. 95, 362 U.S. 871, 1 L. 
Ed.2d 76. 

Nev.—^McLaughlin v. McLaughlin, 
238 P. 402, 48 Nev. 163. 

Ohio.—^Mathias v. Mathias, 70 N.E. 

2d 276, 78 Ohio App. 330. 

Tex.—Cage v. Cage, Civ.App., 209 S. 
W.2d 626, refused no reversible er¬ 
ror. 

W.Va.—State ex rel. Watson v. Rod¬ 
gers, 39 S.B,2d 268, 129 W.Va. 174. 
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I 77. Va.—Shelton v. Shelton, 99 S.EL 
667, 126 Va. 381. 

78. U.S.—C. I. R. V. Evans, C.A.10* 
211 P.2d 378. 

Cal.—Angell v. Angell, 191 P.2d 54, 
84 C.A.2d 339—Babcock v. Babcock, 
146 P.2d 279, 63 C.A.2d 94—Rem- 
ley V. Remley, 193 P. 604, 49 aA* 
489. 

Colo.—Morris v. Propst, 65 P.2d 944, 
98 Colo. 213, 104 A.L.R. 650. 

Del.—Morgan v. Morgan, 111 A. 640, 
1 W.W.Harr. 107. 

Mass.—Shelter v. Sheffer, 56 N.B.2d 
13, 316 Mass. 676—Nicolai v. Nico¬ 
lai, 186 N.E. 240, 283 Mass. 241. 

Mich.—^Young v. Young, 70 N.W.2d 
730, 342 Mich. 506. 

N.J.—^Malsced v. Malseed, 161 A. 649, 
111 N.J.Ba. 91. 

N.Y.—Hugunin v. Hugunin, 162 N.Y. 
S.2d 90, 5 Misc.2d 660—Johnson 
V. Johnson, 98 N.Y.S.2d 336, 198 
Misc. 691, affirmed 101 N.Y.S.2d 
936, 277 App.Div. 1143, reargument 
and appeal denied 102 N.Y.S.2d 646, 
278 App.Div. 665. 

R.I.—Tobin V. Tobin, 38 A.2d 756, 70 
R.I. 362. 

Utah.—Rasmussen v. Call, 188 P. 
275, 55 Utah 597. 

Wash.—State ex rel. Adams v. Supe¬ 
rior Court of State, Pierce County, 
220 P.2d 1081, 36 Wash.2d 868— 
Murphy v. Murphy, 287 P. 892, 156 
Wash. 671. 

19 C.J. p 158 note 80. 

Statutes axe oonstltutlonal 

Cal.—Deyoe v. Mendocine County Su¬ 
per. Ct, 74 P. 28, 140 C. 476, 98 
Am.S.It. 73. 

Judgment held iuterlocutoxy 

Wis.—Schall v. Schall, 49 N,W.2a 
429. 259 Wis. 412. 
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or in such case where there are minor children un¬ 
der a specified ageJ^.s Where, however, the stat¬ 
utes authorize or require a decree nisi in the case 
of a divorce from the bonds of matrimony only, 
such a decree is not warranted in the case of a di¬ 
vorce from bed and boardand where the statute 
allows the entry of an interlocutory judgment in 
certain prescribed contingencies only, the first judg¬ 
ment in a case not within the statute must be re¬ 
garded as final and not as interlocutory.^o 

Purpose of decree. Statutes and rules providing 
for interlocutory decrees of divorce are a check or 
prohibition on any dissolution of the marriage tie 
before the expiration of the prescribed interlocu¬ 
tory period.^®-® They are intended to leave the 
granting of the final judgment or decree tinder the 
consideration and within the po<wer of the court 
and, thus, to prevent the scandal of fraudulent and 
collusive judgments and of speedy and prearranged 
marriages.* Their purpose is to provide a bar 
to hasty and fraudulent marriages, *0-^5 to encour¬ 
age a reunion of the parties,*®-** and to provide an 
opportunity for reconciliation.*®-** 

Basis of vdUdity of final decree. A final decree 
of divorce, in a proceeding in which an interlocu¬ 
tory decree was entered, derives its validity from 
the interlocutory decree which precedes it.*®-*® 

Partial invalidity. An entire interlocutory decree 


of divorce is not invalidated by an invalid portion 
thereof, but only the portions hereof which are in 
excess of jurisdiction are void.*®-** 

Notice to parties of nature of decree, A statutory 
requirement that the judge granting the divorce in¬ 
form the parties of the interlocutory nature of the 
decree and the date when it will become effective 
to affect their marital status has been held suffi¬ 
ciently complied with where the information is giv¬ 
en in writing, and not to require the judge to in¬ 
form the parties orally in open court.*®-^® 

§ 161(3).-Procedure to Vacate or 

Make Absolute 

a. In general 

b. Modification or setting aside 
a. In Greneral 

In proper and timely proceedings, and after disposi¬ 
tion of timeiy and authorized objections, a decree nisi 
or interiocutory decree of divorce may be made absoiute 
or final on the application of the prevailing party or, In 
some situations or under some statutes, on the application 
of any party or on the court’s own motion. Under some 
statutes and practice, in the absence of objection thereto, 
it Ipso facto becomes final and absolute on the expiration 
of the interlocutory period. 

Under some statutes and practice, a decree nisi 
or interlocutory decree of divorce becomes final and 
absolute at tlie expiration of the interlocutory peri¬ 
od without any further action of the court,*®-*® ex- 


78.5 Mich.—^Liim ▼. Linn, 69 N.W.2d 
147, 341 Mich. 668—^Falconer v. 
Falconer, 48 N.W.Sd 158, 330 Mich. 
632. 

ProvisiosiB oontalnlng interloontozy 
relief 

Mich.—^Edgar v. Edgar, 36 N.W.2d 
181, 323 Mich. 351. 

79. N.J.—^Rudin v. Rudin, 146 A. 
351, 104 N.J.Eq. 524. 

80. Wis.—Graham v. Graham, 136 
N.W. 162, 149 Wis. 602. 

80.5 B.L—Pickles v. Pickles, 36 A. 
2d 110, 70 R.X 13, 161 A.L.R. 847. 

aaiO N.T.—Johnson v. Johnson, 98 
N.T.S.2d 336, 198 Misc. 691, af¬ 
firmed 101 N.T.S.2d 936, 277 App. 
Div. 1143, reargument and appeal 
denied 102 N.T.S.2d 646, 278 App. 
Div. 655. 

8ai5 D.C.—Oliver v. Oliver, 186 F.2d 
429, 87 U.S.App.D.C. 334. 

8020 U.S.—C. I. R. V. Evans, CA.10, 
211 F.2d 378. 

80J25 Cal.—Olson v. Superior Court 
of Merced County, 165 P.'706, 176 C. 
250, 1 AL.R. 1589. 

Angell V. Angell, 191 P.2d 64, 84 
C.A.2d 339—^Rickards v. Koonan, 
104 P.2d 839, 40 aA.2d 266. 


Mich.—^Falconer v. Falconer, 48 N.W. 

2d 168, 330 Mich. 532. 

Neb.—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 610. 

Wash.—^Burchfield v. Burchfield, 106 
P.2d 286, 6 Wash.2d 359. 
Vnndamental policy of law is to 
postpone as long as possible final 
disruption of marriage, and to afford 
an interval wherein spouses can ef¬ 
fect a reconciliation and maintain 
marriage relationship. 

Cal.—Luis V. Cavin, 198 P.2d 663, 88 
C.A.2d 107. 

Responsibilities to children 
Statute providing that divorce de¬ 
cree shall not become final until six 
months after date of decree where 
there are dependent minor children 
under seventeen years of age is in¬ 
tended to afford an opportunity to 
parties to consider their responsibil¬ 
ities toward their children and to ef¬ 
fect a reconciliation if possible. 
Mich .—luinn v. Linn, 69 N.W.2d 147, 
341 Mich. 668. 

80.30 Cal.—Saunders v. Saunders, 
320 P.2d 131,167 C.A.2d 67—Brooms 
V. Brooms, 311 P.2d 662, 161 C.A.2d 
343. 

8a35 Cal.—Carter v. Carter, 307 P. 
2 d 630, 148 C.A.2d 845. 
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80.40 Wis.—Wingad v. Wingad, 86 
N.W.2d 426, 2 Wis.2d 393. 

80.60 U.S.—Gehm v. U. S., D.C.N.T., 
83 F.Supp. 1003. 

Colo.—^Rodgers v. Rodgers, 323 P.2d 
892—^Hoffer v. Hoffer, 207 P.2d 
1203, 120 Colo. 152—^Morris v. 

Propst, 66 P.2d 944, 98 Colo. 213, 
104 A.L.R. 650. 

Del.—Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422—Morgan v. Mor¬ 
gan, 111 A. 640, 1 W.W.Harr. 107. 
Neb.—^Dudgeon v. Dudgeon, 5 N.W. 

2d 133, 142 Neb. 82. 

Utah.—Johnson v. Johnson, 207 P.2d 
1036, 116 Utah 27. 

Xaeffective attempt to advance ef¬ 
fective date of decree because of fail¬ 
ure personally to serve wife did not 
prevent decree from becoming final 
at expiration of interlocutory period. 
Mich.—^Toung v. Young, 70 N.W.2d 
730, 342 Mich. 606. 

Remedial rule 

Statute providing that three 
months after entry of interlocutory 
divorce judgment such judgment 
shall become final judgment as of 
course unless for sufficient cause 
court in meantime shall have others 
wise ordered is remedial in its na¬ 
ture and was designed to obviate 
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cept where timely and proper objection is made to 
its becoming final and neither parly need take 
any affirmative action after the interlocutory decree 
is entered, in order that the marriage be dissolved 
at the end of the interlocutory period.80.70 Unless 
something takes place to bar it during the inter¬ 
locutory period, the signing of a final order of de¬ 
cree after the lapse of the prescribed time is pure¬ 
ly a formality for the purpose of showing on the 
record something which has already occurred,®0.75 
and is but the formal announcement of a status al¬ 
ready judicially obtaining.80.80 

On the other hand, under various statutes and 
practice it is necessary that a final decree of divorce 
be formally granted in order for the divorce to 
become absolute, and the mere lapse of the inter¬ 
locutory period does not make the decree abso- 
lute.80-86 Under such practice, the granting of a 
final decree of divorce on the expiration of the 
period prescribed by statute after the entry of an 
interlocutory judgment is not mandatory ;8l it is a 
judicial act, and not merely a clerical act consequent 
on a previous judicial act,82 where there are mat¬ 
ters requiring the exercise of the discretion of the 
court,83 as where events occur after the entry of 
the interlocutory decree to change the status or re¬ 
lation of the partics.83.6 Where, however, com- 
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pliance has been had with the statutory require¬ 
ments and rules of court and facts entitling movant 
to a final decree appear without dispute, the right 
thereto accrues,®^ and its entry by the court is man¬ 
datory 8^*5 and in the nature of a ministerial act. 8^*1® 

The proceedings to make the decree nisi abso¬ 
lute should be such as are prescribed by statute or 
valid court rule®® or, if no proceedings, or only 
meager proceedings, are prescribed, they should be 
such as the court deems adequate.®® Governing 
provisions as to the time of the entry of the final 
decree may and should be complied with.®^ 

Under some statutes and practice, action by the 
court is necessary to prevent an interlocutory de¬ 
cree of divorce from becoming final by expiration 
of the interlocutory period, but if during such peri¬ 
od a representation is made to the court by either 
party or by some third person, or if the court con¬ 
cludes independently that there exists the possibility 
of reconciliation of the parties, it may extend the 
interlocutory period and thus prevent the decree 
from becoming final.87*6 Under others, a decree 
nisi or interlocutory decree of divorce does not 
automatically become absolute by lapse of time, 
whegre objections tliereto have been timely filed and 
not judicially disposed of,8® or where proceedings 
to vacate it or set it aside are pending.® 8*® Ac- 


objectionablo procedural consequenc¬ 
es which might have affected sub¬ 
stantive rights of parties. 

N.T.—^Johnson v. Johnson, 98 KT.S. 
2d 336, 198 Misc. COl, afllrmcd 101 
N.Y.S.2d 936, 277 App.Div. 1143, 
reargument and appeal denied 102 
N.Y.S.2d 646, 278 App,l>iv. 655. 

80.65 Del.—^Vlnyard v. Vinyard, 48 
A.2d 497, 4 Terry 422. 

Neb.—^Dudgeon v. Dudgeon, 5 N.W. 
2d 133, 142 Neb. 82. 

80.70 Utah.—^.Tehnson v. Johnson, 
207 r.2d 1036, 116 Utah 27. 

80.75 Del.—^Vinyard v. Vinyard, 48 
A.2d 497, 4 Terry 422, 

80.80 Colo.—^Itodgers V. Rodgers, 323 
P.2d 892—^Iloffer v. Huffier, 207 1*. 
2d 1203, 120 Colo. 152. 

80.85 Cal.—In ro Darglo’s Estate, 
121 r. 320, 162 0. 51. 

Ill.—Shorthose v. Shorthoso, 49 N.E. 
2d 280, 319 Ill.App. 355, stating 
California law. 

—Pickles V. Pickles, 36 A.2d 110, 
70 R.I. 13, 151 A.UR. 847. 

81. Wash.—Smith v. Smith, 269 P. 
821, 148 Wash. 457. 

82. Cal.—Gloyd v, Superior Court In 
and for Los Angeles County, 185 
P. 995, 44 C.A. 39. 

83. Cal.—Slusher v. Slushcr, 193 P. 
2d 778, 85 C.A.2d 626—Stewart v. 
Superior Court in and for Los An¬ 


geles County, 40 P.2d 629, 3 O.A.2d 
702. 

83.5 Cal.—Small v. Small, 268 P.2d 
63, 123 C.A.2d 870—Neraer v. Ne- 
mer, 254 P.2d 661, 117 C.A.2d 35— 
Slu.shcr V. Slusher, 193 P.2d 778, 
85 C.A.2d 626. 

84. Cal.—McGuinness v. Superior 
Court in and for City and County 
of San Francisco, 237 P. 42, 196 C. 
222, 40 A.L.R. HIO. 

Peeler v. Beeler, 268 P.2d 1074, 
124 O.A.2d 679—^Angell v. Angell, 
101 I».2d 54, 84 C.A.2d 339—Stewart 
V. Superior Court in and for Los 
Angeles County, 40 P.2d 629, 3 C. 
A.2d 702. 

84.5 Cnl.—^McGuinness v, Superior 
Court in and for City and County 
of San Francisco, 237 P. 42, 196 C. 
222, 40 A.UIt. 1110. 

Rlngel V. Superior Court of Ala¬ 
meda County, 128 P.2d 568, 64 C.A. 
2d 34—Stewart v. Superior Court 
in and for Los Angeles County, 40 
P.2d 629, 3 C.A,2d 702. 

Mandamus to compel entry of de¬ 
cree in divorce proceedings see 
Mandamus § 114 a. 

84.10 Cal,—^McGuinness v. Superior 
Court in and for City and County 
of San Francisco, 237 P. 42, 106 C. 
222, 40 A.L.R. 1110. 

Slusher v. Slusher, 193 P.2d 778, 
85 C.A.2d 626—Stewart v. Supe- 

615 


rior Court in and for Los Angeles 
County, 40 P.2d 629, 3 C.A.2d 702. 
Clerical act 

An interlocutory judgment of di¬ 
vorce, at end of prescribed period, be¬ 
comes a formal Judgment on per¬ 
formance of a mere clerical act. 

Cal.—Cowan v. Cowan, 166 P.2d 21, 
72 C.A,2d 868. 

85. Mass.—^Nicolai v. Nicolai, 186 N. 
E. 240, 283 Mass. 241. 

19 C.J. p 159 note 82. 

86 . Wash.—Smith v. Smith, 269 P. 
821, 148 Wash. 457. 

87. Cal.—Christie v. Christie, 277 P. 
872, 99 C.A. 53—^McGee v, Hoffman, 
189 P. 298, 46 C.A. 508. 

N.Y.—^Kellogg V. Kellogg, 171 N.Y.S. 
39, 183 App.Div. 236. 

Carr v. Carr, 6 N.Y.S.2d 681, 168 
Misc. 939. 

19 C.J. p 169 note 82 [c]. 

Entry of decree nunc pro tunc see 
infra § 1G3 d. 

87.5 Utah.—Johnson v. Johnson, 207 
P.2d 1036, 116 Utah 27. 

88 . Del.—^Vinyard v. Vinyard, 48 A. 
2a 497, 4 Terry 422. 

Mass.—Diggs V. Diggs, 196 N.B. 858, 
291 Mass. 399. 

88.5 Neb.—Dudgeon v. Dudgeon, 5 
N.W.2d 133, 142 Neb. 82. 

Issuance of rule to show cause why 

decree nisi should not be vacated 
day before decree would ordinarily 
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cordingly as the statute or valid court rule provides, 
objections to an absolute decree may be filed by any 
party interested,^^ or cause why the decree should 
not be made absolute may be sho-wn by any person, 
whether interested or 

Final judgment against wishes of successful party. 
Generally, in the absence of a valid statute expressly 
regulating the matter, a plaintiff who has obtained 
an interlocutory judgment cannot be compelled by 
defendant to have a final judgment of divorce 
and plaintiff’s timely application to vacate the jncig- 
ment or decree nisi and dismiss the complaint, even 
though plaintiff is acting in bad faith, will consti¬ 
tute sufficient cause why the judgment should not 
be made absolute.^^*® In a particular case, however, 
the facts may warrant such a course in the inter¬ 
ests of justice,S 2 as where money is held in escrow 
for the wife and children under an agreement con¬ 
ditioned on the entry of a final decree within a cer¬ 
tain period.^3 Under some statutes and practice, 
the guilty party may move for entry of a final de¬ 
cree at the expiration of the interlocutory peri- 
od,93.6 and while he is not entitled to have a final 
decree of divorce entered against the wishes of the 
party who obtained the interlocutory decree, he 
may compel such party to elect, within a reasonable 
time,88.io to have a final decree of divorce entered 
or to withdraw or discontinue the petition for di- 

vorce.®^*i5 
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On motion of party or court. Where tlie decree 
has become final and absolute, entry thereof may 
be made on the application of any interested party, 
although the statute only provides for entry on the 
application of plaintiff.84 Under the express terms 
of some statutes, when the required time has ex¬ 
pired after the entry of the interlocutory judgment, 
the court on the motion of either party or on its 
own motion may enter the final judgment,96 and 
the court, without further proceedings, may enter 
the final decree at any time after the expiration of 
the required time from the entry of the interlocutory 
judgment.95.5 Under other statutes providing that 
the court may grant a final decree on the motion of 
either party, the right to apply for the decree is a 
personal one and the court may not act on its own** 
motion or the motion of a friend of the court.96 

Where material question undetermined. A stat¬ 
utory right of the unsuccessful party to have a final 
decree entered is available to him where all issues 
properly presented in the action have been finally 
determined, but not, over the objections of the suc¬ 
cessful party, where there is undetermined, without 
fault of the successful party, some material inter¬ 
locutory question properly presented by the plead- 

ings.^7 

Application or motion and supporting affidavit. 
If a rule of court so provides, the petitioning party 


have become final is sufficient to pre¬ 
vent it from becoming^ absolute by 
operation of law. 

Del.—Vlnyard v. VinyaiHi, 48 A.2d 
497, 4 Terry 422. 

Express stay not xeq,aired 

Specific words in rule to show 
cause why decree nisi should not be 
vacated are not necessary to stay 
final decree when manifest purpose 
of rule is to annul whole divorce 
proceeding:. 

Del.—^Vinyard v. Vlnyard, supra, 

89. Mass.—Nicolai v. Nicolai, 186 
N.E. 240, 283 Mass. 241. 

90. N.J.—^Malseed v. Malseed, ICl A. 
649, 111 N.J.Ea. 91. 

91. Colo.—^Paith v. Faith, 261 P.2d 
225, 128 Colo. 483—Doty v. Doty, 
88 P.2d 673, 103 Colo. 643—Tier¬ 
ney V. Tierney, 281 P. 737, 86 Colo. 
362—Corpus Juris quoted in Wal¬ 
ton V. Walton, 278 P. 780, 784, 86 
Colo. 1. 

Del.—Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

Mass.—Sheifer v. Sheffer, 56 N.E.2d 
13, 316 Mass. 576—^Nicolai v. Nico¬ 
lai, 186 N.B. 240, 283 Mass. 241. 
Neb.—Dudgeon v. Dudgeon, 5 N.W.2d 
133, 142 Neb. 82. 

N,T.—Carr v. Carr, 6 N.T.S.2d 681, 


168 Misc. 939—^Bishop v. Bishop, 
144 N.T.S, 143, 82 Misc. 676. 

R.I.—Di Meglio v. Di Meglio, 66 A.2d 
430, 75 R,!, 334—Pickles v. Pickles, 
36 A.2d 110, 70 R.I. 13, 161 A.L.R. 
847. 

19 C.J. p 169 note 88. 

Wishes of parties as determining 
grant of divorce see infra § 163 c 
( 2 ). 

91.5 N.J.—^Ferrari v, Ferrari 71 A. 
2 d 380, 6 N.J.Super. 384. 

92. N.T.—^Kenner v. Kenner, 266 N. 
T.S. 137, 240 App.Div. 713. 

Showing required 

Interlocutory decree will not be 
made absolute against wishes of 
plaintiff, even though no reason for 
discontinuing divorce action is 
shown, in absence of showing of 
some public interest or some advan¬ 
tage gained by plaintiff barring right 
to discontinue action. 

Del.—Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

93. N.T.—Carr v. Carr, 6 N.T.S.2d 
681, 168 Misc. 939. 

93.5 R.I.—^Di Meglio v. Di Meglio, 66 
A.2d 430, 76 RL 334—Pickles v. 
Pickles, 36 A.2d 110, 70 RI. 13. 161 
A.L.R 847. 


93.10 RI.—^Di Meglio v. Di Meglio, 
66 A.2d 430, 76 RI. 334—Pickles v. 
Pickles, 36 A.2d 110, 70 R.I. 13, 151 
A.L.R 847. 

93.15 N.T.—^Bishop V. Bishop, 144 N. 
T.S. 143, 82 Misc. 676. 

Meglio V. Di Meglio, 66 A.2d 
430, 75 RI. 334—Pickles v. Pickles, 
36 A.2d 110, 70 RI. 13, 161 A.L.R 
847. 

94. Del.—Morgan v. Morgan, ill A. 
640,1 W.W.Harr. 107. 

95. Cal,—^Beeler v. Beeler, 268 P.2d 
1074, 124 C.A.2d 679—Angell v. An- 
gell, 191 P.2d 64, 84 C.A.2d 339— 
Greenwood v. Greenwood, 282 P. 
433, 101 C.A. 736. 

19 C.J. p 169 note 90. 

Ex parte 

Final decree may be entered ex 
parte. 

Cal.—^McGuinness v. Superior Court 
in and for City and County of San 
Francisco, 237 P. 42, 196 C. 222, 40 
A.L.R 1110. 

95.5 U.S.—Somerville v. C. L R., C.C. 
A.9, 123 F.2d 975. 

96. Wash.—^Kempf v. Kempf, 222 P. 
485, 128 Wash. 228. 

97. Wash.—State v. Superior Court 
for King County, 268 P. 169. 148 
Wash. 113. 
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must support his or her application for a final de¬ 
cree of divorce with an affidavit setting forth cer¬ 
tain prescribed facts.®*^-® Under such rule, it is not 
mandatory for a formal hearing to be held on ap¬ 
plication for entry of a final decree,^^.lo even 
though the parties have filed contradictory affida- 
vits,^*^-^® although it is proper procedure, where the 
petitioning party cannot aver that there has been no 
cohabitation during the prescribed period, to pro¬ 
ceed by motion supported by an affidavit in explana¬ 
tion of the cohabitation.3'^-20 


b. Modification or Setting Aside 

A decree nis! or Interlocutor/ decree of divorce may 
be vacated or aet aside for cause in proper and timely 
proceedings. 

In general, at any time before a decree nisi or 
interlocutory decree of divorce becomes absolute 
or final, the court may modify or vacate it for suffi¬ 
cient cause.®8 Under varying statutes and rules, it 
has been held proper to vacate such a decree for 
immoral conduct of the party to whom the decree 
was granted,^®-® for petitioner’s incompetency dur¬ 
ing the divorce proceedings,^for fraud, ^8.15 for 


97.5 Cal.—Beeler v. Beelor, 268 P.2d 
1074, 124 C.A.2d 67D. 

97.10 Cal.—Beeler v. Beeler, supra. 

97.15 Cal.—^Beeler v. Beeler, supra. 

Bntry of final decree held proper 
where wife durinff year following 
entry of interlocutory decree of di¬ 
vorce in her favor filed affidavit alleg¬ 
ing reconciliation and cohabitation 
and husband shortly after expiration 
of one-year period filed affidavit de¬ 
nying wife’s allegations. 

Cal.—^Beeler v. Beeler, supra. 

97.20 Cal.—^Beeler v. Beelor, supra 
—^Angell V. Angell, 191 P.2d 64, 84 
C.A.2d 839. 

98. Colo.—^Paith V. Faith, 261 P.2d 
225, 128 Colo. 483. 

Mass.—Shoffer v. Shoffer, 66 N.B.2d 
13, 316 Mass. 676. 

Neb.—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.II. 610—Dud¬ 
geon V. Dudgeon, 6 N.W.2d 133, 142 
Neb. 82. 

N.T.—Burgher v. Burgher, 64 N.T.S. 
2d 683, 184 Ml.se. 682—^McVickar v. 
McVickar, 206 N.Y.S. 834, 123 Miac. 
644. 

Utah.—In re Harper’s Rstato, 265 P. 

2d 1006, 1 Utah 2d 296. 

Modification or vacation of Judgment 
or decree of divorce providing for 
or approving and adopting an ad¬ 
justment of property rights be¬ 
tween parties see infra { 300 d. 
General powers 

Where trial judge Informed plain¬ 
tiff’s counsel during trial thnt un¬ 
less plaintiff signed a specified stip¬ 
ulation court might not grant plain¬ 
tiff a decree and court insisted that 
findings be waived, so that no appeal 
might be prosecuted from Interlocu¬ 
tory judgment, material prejudice of 
substantial right belonging to plain¬ 
tiff occurred for which egulty could 
give relief under its general powers. 
Cal.—Wuest v. Wuest, 127 P.2d 934, 
63 C.A.2d 339. 

Independently of court rule, a di¬ 
vorce decree may be revoked or de¬ 
nied if against public policy or for 
any reason adequate in law. 

Mass.—Holbrook v, Holbrook, 46 N.B. 
2d 518, 313 Musa. 163. 


Correction of clerical error 
Interlocutory decree entered pur¬ 
suant to mandate of appellate court 
may be set aside by the court enter¬ 
ing it for the purpose of correcting a 
clerical error. 

Cal.—Harman v. Cabaniss, 276 P. 

569, 207 C. 60. 

Amended findings 

Order authorizing filing of amend¬ 
ed finding of fact as to residence of 
plaintiff and modified interlocutory 
decree at conclusion of hearing on 
motion for new trial in divorce ac¬ 
tion was within discretion of court 
under statute authorizing judge, on 
motion for new trial, to change find¬ 
ings and modify judgment. 

Cal.—Brooms v. Brooms, 811 P.2d 
562, 1.61 C.A.2d 343. 

XSutxy of deoree vacating decree 
nisi Imports a finding of every fact 
essential to its entry. 

Mass.—^Holbrook v. Holbrook, 46 N. 
K.2d 518, 313 Mass. 163. 

Xnahillty to work 

Fact that wife, although presently 
employed, had reason to believe that 
because of an arthritic condition in 
her hands she would soon be unable 
to work and support herself, dis¬ 
closed nothing new which wife did 
not know or could not easily have 
foreseen when she applied for divorce 
as ground for vacating decree nisi 
obtained by her. 

Del.—^Vlnyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

Evidence admissible 

(1) Evidence bearing on merits of 
libel is properly admitted for pur¬ 
pose of determining whether libelee 
had a meritorious or substantial de¬ 
fense. 

Mass,—Lye v. Lye, 76 N.E.2d 180, 
322 Mass. 155. 

(2) Plaintiff’s testimony that judge 
stated in plaintiffs presence that 
court wanted plaintiff to sign stipu¬ 
lation so that there would be no ap¬ 
peal was competent. 

Cal.—Wuest v. Wuest, 164 P.2d 32, 72 
C.A.2d 101. 

Evidence held insofilcleiit 

Allegation, in petition by plaintiff 
to vacate a decree nisi in divorce, 
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that daughter of parties did not wish 
marriage dissolved, was not sub¬ 
stantiated where daughter testified 
she had no reasons to expect or hope 
that her parents would ever become 
reconciled. 

Del.—^Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

Evidence held snfBlcient to author¬ 
ize finding that libelee did not have 
a meritorious or substantial defense 
to libel. 

Mass.—^Lye v. Lye, 76 N.E.2d 180, 
322 Mass. 165. 

Vacation or setting aside of decree 
held proper 

Mich.—Hellebuyck v. Hellebuyck, 84 
N.W.2d 876, 349 Mich. 358. 

98.5 Mich.—Linn v. Linn, 69 N.W.2d 
147, 341 Mich. 668. 

98.10 Cal.—Saunders v. Saunders, 
320 P.2d 131, 157 C.A.2d 67. 

98.15 Cal.—Rice v. Rice, 209 P.2d 
662, 13 C.A.2d 646—Cowan v. Co¬ 
wan, 166 P.2d 21, 72 C.A.2d 868. 
Decree set aside for conscious decep¬ 
tion of court 

N.J.—Pfender v. Pfender, 144 A. 333, 
104 N.J.EQ. 107, affirmed 147 A. 911, 
106 N.J.Ea. 247. 

Concealment of spouse’s insanity 
Mass.—Rice v. Rice, 125 N.E.2d 787, 
332 Mass. 489. 

Concealment of nmrltal relations 
Motion after death of other spouse 
to annul an interlocutory decree, on 
ground of concealment of resump¬ 
tion of marital relations before in¬ 
terlocutory decree became final con¬ 
stituted a fraud on court, was held 
required to be denied without preju¬ 
dice. 

N.T.—Scala v. Scala, 64 N.T.S. 2d 
346. 

Agreement to obtain divorce 
Husband’s oral agreement to give 
wife half of all his property if wife 
would go to California and obtain 
an interlocutory decree of divorce 
without asking for any alimony or 
support money or for a property 
settlement, there being no agreement 
that husband would commit any act 
constituting a cause for divorce to 
enable wife to obtain a divorce anc. 
there being no agreement that bus 
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coercion,for newly discovered evidence, 
because of the death o*f defendant before the decree 
became final,®or on the grounds of mistake, in¬ 
advertence, surprise, or excusable neglect.® The 
court, however, may not vacate the decree without 
legal cause.®®-^® A modification of an interlocutory 
judgment of divorce which was rendered precisely 
as intended by the trial judge cannot be based on 
the power of the court to correct clerical errors.® 
Generally, during the interlocutory period the va¬ 
cation or setting aside of the interlocutory decree 


lies largely within the sound discretion of the 

court.®®*50 

Proceedings to modify or vacate an interlocutory 
judgment or decree of divorce must be in conform¬ 
ity with the requirements, if any, of statute and 
nile.®8-55 The mere issuance of a rule to show 
cause why a decree nisi sho-uld not be vacated and 
set aside does not have the effect of opening the de¬ 
cree nisi,®®*®® but it will remain in force unless and 
until reason is shown why it should be vacated.®®-®® 
The court may act on its own motion,®® or on the 


band would refrain from defending 
action, was not collusive or such as 
would have required setting aside of 
decree on ground of fraud. 

S.D.—^Nelson v. Nelson, 24 N.W.2d 
327, 71 S.D. 342. 

Chronnds known at trial 
A husband was not entitled to have 
interlocutory decree of divorce set 
aside on ground of fraud in that his 
wife had been previously married 
without his knowledge, where evi¬ 
dence indicated that husband was 
aware of facts relative to prior mar¬ 
riage and could have had matter ad¬ 
judicated at trial. 

Cal.—-Deyl v. Deyl, 199 P.2d 424, 88 
C.A.2d 536. 

Pindings of oonrt held to establish 
frand 

Finding that judge’s remarks in 
open court caused plaintilf honestly 
to believe that divorce would be de¬ 
nied her unless plaintiff joined in 
stipulation relating to division of 
community property, was tantamount 
to finding of a fraud. 

Cal.—Wuest v. Wuest, 164 P.2d 32, 
72 C.A.2d 101. 

Conflicting aflldavits authorize re¬ 
fusal of motion to set aside inter¬ 
locutory divorce decree procured al¬ 
legedly by extrinsic fraud. 

Cal.—^Jaegel v. Jacques, 117 P.2d 710, 
47 C.A.2d 179. 

ZSvldenoe held sufficient 

(1) To support vacation of inter¬ 
locutory decree. 

Cal.—Wetzel v. Wetzel, 162 P.2d 299, 
71 C.A.2d 168. 

(2) To sustain judgment denying 
vacation of interlocutory judgment 
of divorce on ground of extrinsic 
fraud in that parties lived together 
as man and wife during pendency 
of divorce action and at time inter¬ 
locutory decree was entered. 

Cal.—^Burton v. Burton, 174 P.2d 679, 
27 C.A.2d 169. 

98.20 Cal.—^Wetzel v. Wetzel, 162 P. 
2d 299, 71 C.A.2d 168. 

9&25 Vacation of decree held prop¬ 
er 

N.T.—Gullo V. Gullo, 67 N.T.S.2d 
568. 

9a30 Utah.—^In re Johnson’s Estate, 

36 P.2d 306, 84 Utah 168. i 


I 98.35 Cal.—Keller v. Keller, 204 P. 

2d 361, 91 C.A.2d 39. 

Affidavit held insufficient 
Gal.—Cohn v. Cohn, 118 P.2d 903, 47 
C.A.2d 683. 

Errors of law 

Statute authorizing court to re¬ 
lieve party from interlocutory judg¬ 
ment taken against him through his 
mistake, inadvertence, surprise or ex¬ 
cusable neglect, does not authorize 
summary modification of judgment 
to correct errors of law. 

Cal.—^Bowman v. Bowman, 178 P.2d 
751. 29 C.2d 808, 170 A.L.R. 246. 
Conflicting evidence 
Where evidence is conflicting, court 
has discretion to grant or deny mo¬ 
tion to set aside interlocutory decree 
of divorce. 

Cal.—Couser v. Couser, 270 P.2d 496, 
125 C.A.2d 426—Trujillo v. Trujil¬ 
lo, 162 P.2d 640, 71 C.A.2d 267. 

Denial of motion to vacate held prop¬ 
er 

Cal.—Davidson v. Davidson, 204 P.2d 
71, 90 C.A.2d 809—Cohn v. Cohn, 
118 P,2d 903, 47 C.A.2d 683. 

Evidence held siiffi<flent 

(1) To authorize vacation of de¬ 
cree. 

Cal.—Olson v. Olson, 306 P.2d 1036, 
148 C.A.2d 479—^Ross v. Boss, 260 
P.2d 662, 120 C.A.2d 70—Hambrick 
v. Hambrick, 176 P.2d 269, 77 C.A. 
2d 372. 

(2) To justify denial of motion to 
vacate interlocutory decree. 

Cal.—^Keller v. Keller, 204 P.2d 361, 
91 C.A.2d 39. 

(3) To support finding of due per¬ 
sonal service of process and to war¬ 
rant denial of motion to vacate in¬ 
terlocutory judgment of divorce. 

Cal.—Trujillo v. Trujillo, 162 P.2d 

640, 71 C.A.2d 257. 

(4) To sustain implied finding that 
counsel for husband had in no way 
taken advantage of fact that wife 
was not represented by counsel. 

Cal.—Couser v. Couser, 270 P.2d 496, 

125 C.A.2d 475. 

98.40 Utah.—In re Harper's Estate, 
265 P.2d 1005, 1 Utah 2d 296. 

98.45 Cal.—^:Sowman v. Bowman, 178 
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P.2d 761, 29 C.2d 808, 170 A.L.R. 
246. 

98.50 Cal.—^Ross V. Ross, 260 P.2d 
652, 120 C.A.2d 70—Wetzel v. Wet¬ 
zel. 162 P.2d 299, 71 C.A.2d 168. 
Colo.—Faith v. Faith, 261 P.2d 225, 
128 Colo. 483. 

Mich.—^Hellebuyck v. Hellebuyck, 84 
N.W.2d 876, 349 Mich. 368. 

Por mistake, inadvertence, surprise, 
or excusable neglect 
Cal.—Keller v. Keller, 204 P.2d 361, 
91 C.A.2d 39—Cohn v. Cohn, 118 P. 
2 d 903, 47 C.A.2d 683. 

Default will be set aside on a very 
slight showing where application for 
relief is made in due time. 

Cal.—Gregory v. Gregory, 206 P.2d 
1122, 92 C.A.2d 343. 

98.55 Mode of procedure 
Libelant in whose favor a decree 
nisi of divorce has been entered may 
file objections to entry of a decree 
absolute or he may file a motion or 
petition for dismissal of libel or dis¬ 
continuance of proceedings. 

Mass.—Sheffer v. Sheffer, 56 N.E.2d 
13, 316 Mass. 575. 

Procedure for final Judgments 
An interlocutory judgment of di¬ 
vorce valid on its face and regularly 
entered is subject to attack only in 
some way provided by law for modifi¬ 
cation or vacation of final judgments. 
Cal.—Lowenthal v. Lowenthal, 279 
P.2d 119, 130 C.A.2d 627—Deyl v. 
Eeyl, 199 P.2d 424, 88 C.A.2d 636. 
Pallure to carry out notice of intent 
Where defendant’s attorney filed 
notice of motion to be made on speci¬ 
fied date to vacate interlocutory di¬ 
vorce decree and to reopen matter 
for further proceedings, but did not 
appear on that date and no motion 
was made, there was nothing before 
superior court requiring a ruling. 

Cal.—Lltvinuk v. Lltvinuk, 162 P.2d 
8 , 27 C.2d 38. 

98.60 Del.—VInyard v. Vinyard, 48 
A.2d 497, 4 Terry 422, 

98.65 Del.—Vinyard v. Vinyard, su¬ 
pra. 

99 . Colo.—Faith v. Faith, 261 P.2d 
225, 128 Colo. 483. 

Utah.—In re Harper’s Estate, 265 P. 
2d 1005, 1 Utah 2d 296—Salt Lake 
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motion of either plaintiff or defendant,59-5 or of any 
person.^^*^® It has been held, however, that an ap¬ 
plication to vacate or set aside the decree should not 
be granted ex parte, and that plaintiff and all per¬ 
sons whose rights are involved must have notice 
and an opportunity to be heard but it has also 
been held that a defendant who is in default in the 
divorce suit is not entitled to notice of a motion 
by plaintiff to have an interlocutory divorce decree 
set aside and to dismiss the suit.i*5 

Under some statutes and practice, unless some 
unconscionable result would be produced there- 
by,l.iO the party to whom the decree nisi or inter¬ 
locutory decree of divorce was awarded is entitled 
to have it set aside during the interlocutory period 
as a matter of right,i-l5 at least where there is no 
cross libel or where the libellee has not gained some 
material advantage since the decree nisi was grant¬ 
ed which it would be inequitable to destroy by such 
action.i-20 The motion or petition to vacate or set 
aside the decree need not set forth the grounds 
therefor the prevailing party is entitled to have 
the decree set aside without evidence^ and without 
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tendering a return of property received under a con¬ 
tractual settlement of property rights.^ The fact 
that the vacation of the decree nisi was sought for 
the purpose of enabling libellant to secure a more 
favorable arrangement for her support will not es¬ 
tablish that it was not brought in good faith or war¬ 
rant its refusal.3-5 The adverse party is not enti¬ 
tled to have the vacating order set aside.^ An or¬ 
der setting aside or modifying an interlocutory de¬ 
cree of divorce may be vacated, however, in a prop¬ 
er case.^-5 

Proceedings to vacate or set aside an interlocu¬ 
tory decree of divorce must be made within the 
time prescribed therefor by statute or rule.^*i® It 
is the time from the entry of the interlocutory de¬ 
cree rather than the final decree which determines 
the time within which relief therefrom may be 
sought.4*l5 Proceedings to vacate or set aside the 
decree may be made within the time prescribed, not¬ 
withstanding the death of the other party.^-2® An 
interlocutory decree of divorce may not be set aside 
after the statutory time prescribed therefor where 
the party requesting its vacation has been represent- 


City V. Industrial Commission, 22 
P.2d 1046, 82 Utah 170. 

99.5 Cal.—Olson v. Olson, 30G P.2d 
1036, 148 C.A.2d 1036. 

Qolo.—^Faith v. Faith, 261 P.2d 225. 
128 Colo. 483. 

DuxinfiT interlocutory period 
Mich.—l^alo.onor v. Falconer, 48 N.W. 
2d 158, 330 Mich. 532. 

99.10 Utah.—In ro Harper*s Estate, 
265 P.2d 1005, 1 Utah 2d 206. 

Right of core.si>ond(‘iit to intervene 
and have interlocutory decree set 
aside see infra 9 170. 

1 . Neb.—Dudgeon v. Dudgeon, 6 N. 

W.2d 133, 142 Neb. 82. 

Utah.—In ro Harper's Kstato, 205 P. 
2d 1005, 1 Utah 2d 206—Rasmussen 
V. Call, 188 P. 275, 65 Utah 697. 

1.5 Colo.—Hilliard v. Klein, 238 P. 
2d 882, 124 Colo. 479. 

1.10 Neb.—l)udg(‘,on v. Dudgeon, 5 
N.W.2d 133, 142 Neb. 82. 

1.16 Colo.—Faith v. Faith, 261 P.2d 
226, 128 Colo. 483—Doty v. Doty, 
88 P.2d 673, 103 Colo. 643. 

Nob.—Dudgeon v. Dudgeon, 5 N.W. 2d 
133, 142 Nob. 82. 

General principles not controlling 
Plaintiif’s right to have libel for 
divorce dismissed or to discontinue 
proceedings after entry of decree 
nisi is not strictly governed by prin¬ 
ciples prevailing in actions at law 
or in suits in equity. 

Mass.—Shelter v. ShefCor, 66 N.E.2d 
13, 316 Mass. 675. 

1.20 Mass.—Sheftor v, Sholfor, su¬ 
pra. 


1.25 Colo.—Faith v. Faith, 261 P.2d 
225, 128 Colo. 483. 

2. Colo.—Faith V. Faith, supra— 
Willoughby V. Willoughby, 206 P. 
792, 71 Colo. 366. 

3. Colo.—^Willoughby v. Willoughby, 
supra. 

3.5 Mass.—Sheffer v. Sheffer, 56 N. 
E.2d 13, 316 Mass. 676. 

4. N.Y.—McVickar v. McVickar, 205 
N.Y.S. 834, 123 Misc. 644. 

4.5 Cal.—Boust V. Boust, 270 P. 209, 
205 0. 186. 

Harada v. Fitzpatrick, 91 P.2d 
941, 33 C.A.2d 453. 

4.10 Cal.—Harrold v, Harrold, 274 
l>.2d 183, 127 C.A.2d 682. 

Discretion 

In determining whether applica¬ 
tion for relief against an interlocu¬ 
tory Judgment of divorce was made 
in a reasonable time within six 
months' period trial court has a 
much wider discretion than in oth¬ 
er cases. 

Cal.—Gregory v. Gregory, 206 P.2d 
1122, 92 C.A.2d 343. 

Jurisdictional requirement 
When interlocutory decree in di¬ 
vorce action has become final, in 
sense that it is no longer subject to 
right of appeal or motion for new 
trial or any right to relief by order 
within statutory provisions, trial 
court lacks jurisdiction to vacate or 
modify such decree. 

Cal.—Harrold v. Harrold, 274 P.2d 
183, 127 C.A.2d 682. 

Xnterlooutory divorce decree can¬ 
not be vacated or modified after the 
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expiration of the statutory period 
for attacking it. 

Cal.—^Dupont v. Dupont, 48 P.2d 677, 
4 C.2d 227—^Hendricks v. Hendricks, 
14 P.2d 83, 216 C. 321—Bancroft v. 
Bancroft, 173 P. 582, 178 C. 367. 

De Haven v. Superior Court in 
and for Los Angeles County, 300 
P. 95, 114 C.A. 263—Greenwood v. 
Greenwood, 282 P. 433, 101 C.A. 
736—^Dell V. Superior Court of San 
Diego County, 200 P. 86, 53 C.A. 
436. 

IdCotion to .vacate held properly de¬ 
nied 

Cal.—Lowenthal v, Lowenthal, 279 P. 
2d 119, 130 C.A.2d 527. 

Motion to vacate held too late 
Cal.—Barry v. Barry, 268 P.2d 147, 
124 C.A.2d 107—Reeh v. Reeh, 168 
P.2d 751, 69 C.A.2d 200. 

Proceedings to vacate held timely 
Cal.—Gregory v. Gregory, 206 P.2d 
1122 , 92 C.A.2d 343. 

4.15 Cal.—^Lowenthal v. Lowenthal, 
279 P.2d 119, 130 C.A.2d 627. 

4.20 Cal.—Olson v. Olson, 306 P.2d 
1036, 148 aA.2d 1036. 

Substitution of parties 
Whore, in proceeding on motion to 
set aside an interlocutory divorce, 
attorney for deceased's executrix was 
served with notice, appeared in court, 
and contested motion to vacate, court 
had power to entertain motion to va¬ 
cate interlocutory decree, notwith¬ 
standing it failed to enter an order 
substituting executrix for deceased. 
Cal.—Olson v. Olson, supra. 
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cd at the trial and taken part therein.4.26 de¬ 
cree, however, may be vacated for extrinsic fraud 
on motion made after the expiration of the prescrib¬ 
ed time,4-30 but in such case, the motion must be 
made within a reasonable time and it must be sup¬ 
ported by a strong showing.4-35 x^e denial of a 
statutory motion to set aside an interlocutory decree 
of divorce is no bar to a suit in equity to set it aside 
on the ground of extrinsic fraud.^-^^ 

f- 

•' The right of the prevailing parly to have the in¬ 
terlocutory decree of divorce set aside is not af¬ 
fected or impaired by a statute authorizing the court 
to impose just and reasonable terms on the granting 
of relief, although its exercise is regulated to the 
extent of the terms imposed ,‘^-45 and the court may 
not deny the petition for dismissal or discontinu¬ 
ance or impose terms of such a character as virtual¬ 
ly to destroy the right 4.60 The vacation of an in¬ 
terlocutory judgment or decree must be without 
prejudice to the acts done or payments made while 
it was in force.4-56 Moreover, the fact that the li¬ 
belee has made considerable sacrifice to meet finan¬ 
cial obligations placed on him by the decree nisi 


Stay of final decree pending proceeding to set 
aside interlocutory decree. The court may properly 
refuse to grant a final decree during the pendency of 
an action to set aside the interlocutory decree for 
fraud but an appeal from an order refusing to 
vacate and set aside an interlocutory judgment of 
divorce, as distinguished from an appeal from the 
interlocutory judgment itself, does not stay entry of 
a final decree of divorce.® 

On vacation of, or failure to enter, final decree. 
On the theory that plaintiff may not have the benefit 
of an interlocutory decree and refuse to have a final 
decree entered, it is held in some states that the in¬ 
terlocutory decree should be vacated where the final 
decree is vacated on plaintiff’s motion^ or plaintiff 
fails or refuses to have a final decree entered.® 

Estoppel. A party may be estopped by his con¬ 
duct to have the decree vacated or set aside, as 
where he has relied on and accepted the benefits of 
the interlocutory decree for several years.®-!® Re¬ 
lief is not precluded because a final decree has been 
entered and the other spouse has remarried.®-!® 


is not a sufficient basis to overrule libelant’s objec¬ 
tions to the entry of a decree absolute.-^-®® A mod¬ 
ified interlocutory decree of divorce supersedes the 
original interlocutory decree,^-®® which ceases to 
be a judgment.4-70 


§ 161(4).-Events Occurring after 

Interlocutory Decree 

a. In general 

b. Death 

c. Marriage to third person 


4.25 Cal.—Sapp v, Superior Court of 
State, In and for Los Angreles Coun¬ 
ty. 260 P.2d 119, 119 C.A.2d 645. 
4.30 ZiXtrlnsio fraud in concealiiijr 
recoaomation 

Cal.—Raps v. Raps, 126 P.2d 826, 20 
C.2d S82. 

4.35 Cal.—Cowan v. Cowan, 166 P. 

2d 21, 72 C.A.2d 868. 

ISOtiozi held not timely 
Cal.—Cowan v, Cowan, supra. 
Affidavits held insufficient 
Cal.—Cowan v. Cowan, supra. 

4.40 Cal.—Saunders v. Saunders, 320 
P.2d 131, 157 C.A.2d 67—Carp v, 
Superior Court in and for Hum¬ 
boldt County, 245 P. 469, 76 C.A. 
481. 

4.45 Mass.—Sheffer v. Sheffier, 66 N. 

3S!.2d 13, 316 Mass. 576. 

Costs and expenses 
Where petition for dismissal of li¬ 
bel was brought after entry of de¬ 
cree nisi solely for purpose of secur¬ 
ing new arrangement with husband 
with respect to support, wife might 
properly be required to pay taxable 
costs and expenses incurred by hus¬ 
band in defense of libel. 

Mass.—Shelter v. Shelter, supra. 
Return of alimony payments 
Payment of alimony awaided in 


decree nisi of divorce in an amount 
which husband by previously ex¬ 
ecuted agreement was already bound 
to pay did not justify imposition of 
any terms requiring wife to reim¬ 
burse husband as a condition to 
gmnting of wife’s petition for dis¬ 
missal of libel and discontinuance of 
proceedings. 

Mass.—Shelter v. Shelter, supra. 

4.50 Mass.—Shelter v. Sheffer, su¬ 
pra. 

4.55 N.T.—Bishop v. Bishop, 144 N. 
T.S. 143, 83 Misc. 676. 

4.60 Mass.—Shelter v. Sheffer, 66 N. 
B.2d 13, 316 Mass. 676—Nicolai v. 
Nicolai, 136 N.E. 240, 283 Mass. 
241. 

4.65 Cal.—^Brooms v. Brooms, 311 P. 
2d 662, 161 C.A.2d 343. 

Motion to set aside original inter¬ 
locutory decree is moot where it has 
been superseded by modified inter¬ 
locutory decree. 

Cal.—^Brooms v. Brooms, 311 P.2d 
562, 151 C.A.2d 343. 

4.70 Cal.—Rawley v. Rawley. 210 P. 
2d 891, 94 C.A.2d 662. 

5, Cal.—Fisher v. Superior Court in 
and for Los Angeles County, 294 
P» 446, 110 C.A. 667—Carp v« Su¬ 
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perior Court in and for Humboldt 
County, 246 P. 459, 76 C.A. 481. 

6- Cal.—Quinn v. Quinn, 193 P. 693, 
49 C.A. 441. 

7- N.T.—^Kenner v. Kenner, 266 N. 
y.S. 137, 240 App.Div. 713. 

8. N.J.—Mattson v. Mattson, 97 A. 
40, 85 N.J.Bq. 454. 

N.T.—^Bishop V. Bishop, 144 N.Y.S. 
143, 82 Mlsc. 676. 

8.5 Utah.—Caltall v. Caffall, 303 P. 

2d 286, 6 Utah 2d 407. 

Cooperation in obtaining decree 
Party who knowingly facilitated 
and participated in granting of di¬ 
vorce decree by not resisting plain¬ 
tiff’s application for divorce with 
full knowledge that parties were not 
legally married was estopped to at¬ 
tack divorce decree. 

Utah.—Caffall v. Caffall, supra. 


8.10 Cal.—Taormina 
App., 322 P.2d 46. 


Taormina, 


8.15 Cal.—Saunders v. Saunders, 320 
P.2d 131, 167 C.A.2d 67. 

Present wife of other party may be 
brought in as a party defendant to 
proceeding. 

Cal.—Saunders v. Saunders, supra. 
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d. Adultery 

e. Condonation, reconciliation, or co¬ 

habitation 

a. In General 

The right to a final decree of divorce may be de¬ 
feated by events occurring after the interlocutory decree. 

The conduct of the parties subsequent to the en¬ 
try of an interlocutory decree of divorce does not 
effect a change in the interlocutory decree which 
remains in full force and effect^-^® It may, how¬ 
ever, affect their right to a final decree.8-35 Events 
occurring after the entry of the interlocutory judg¬ 
ment or decree may defeat the right of a party to a 
final decree and on the application of cither party 
for the entry of a final decree the court may inquire 
as to,i® and do justice as may be demanded by,ii 
matters which have occurred since the entry of the 
interlocutory order, judgment, or decree, it being 
within the contemplation of the law that such sub¬ 
sequent facts shall have their influence in deter¬ 
mining the right to a final decree.^^ Where there 
is no showing that plaintiff has done any act which 
would estop him to seek enforcement of the statute 
providing for a final decree, or which would render 
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enforcement unfair or inequitable, a final decree 
should be entered.!^ 

While a statute providing for entry of a final de¬ 
cree contemplates obedience to orders contained in 
the interlocutory decree,^^ failure to obey such or¬ 
ders solely because of pecuniary inability, not re¬ 
sulting in an adjudication of contempt or even con¬ 
stituting ground therefor, is not a valid reason for 
refusing a final decree.^® 

h. Death 

In general, a decree nisi or Interlocutory decree of 
divorce cannot be made final or absolute after the death 
of either one of the parties. 

As a general rule, a decree nisi or interlocutory 
decree of divorce cannot be made final or absolute 
after the death of either one of the parties,^® and 
it becomes ineffective to dissolve the marriage.i^-5 
As a general rule, the action, in accordance with 
the rule, stated supra § 100, as to the abatement of 
a divorce action by the death of a party, abates, 
and is not subject to revivor, *17.5 and under some 
statutes and practice, the decree, except with re¬ 
spect to the rights of third parties involved in the 
decree itself,!^*!® becomes a nullity in its entire- 


«.30 Cal.—Babcock v. Babcock, 146 
P.2d 270, 63 C.A.2d 94. 
g.35 Cal.—Babcock v. Babcock, su¬ 
pra. 

• 9 , Cal.—Olson v. Superior Court of 
Merced County. 166 P. 706, 176 C 
250, 1 A.T-.R. 1689. 

Babcock v. Balx’oek, 146 P.2d 
270, 63 O.A.2d 04—Rickards v. Noo¬ 
nan, 104 P.2d 8.30, 40 (\A.2d 266— 
Gloyd V. Superior Court In and for 
Los Angelos County, 185 1*. 996, 44 
C.A. 39. 

raUure to pay support mousy 
Refusal to entitr llnal docreo of di¬ 
vorce on Application of husband is 
proper where ho is in default in sup¬ 
port payments which at time they 
fell duo he had ability to pay. 

Cal.—Knackstodt v. Superior Court 
in and for Contra Costa County, 
180 P.2d 37C, 79 C.A.2d 727. 

10. Wash.—Smith v. Smith, 269 P. 
821, 148 Wash. 467. 

11. Cal.—Rickards v. Noonan, 104 
P.2d 839, 40 C.A.2d 266. 

la. Cal.—^Vcek8 v. Superior Court 
of California, in and for Alann'da 
County, 203 l^ 93. 187 C. 620. 

Babcock v. Babcock, 146 P.2d 270, 
63 C.A.2d 94—Rickards v. Noonan, 
104 P.2d 839, 40 C.A.2d 266. 

13. Wa.sh.—State ox rel. Cavitt v. 
Superior Court for Clark County, 
30 P.2d 229, 176 Wash. 628—State 
V. Superior Court of Washington 
in and for Pierce County, 228 P. 
702, 131 Wash. 18. 


Butry of final deoree held mandatory 
Cal.—^Ringel v. Superior Court of 
Alameda County, 128 P.2d 668, 64 
C.A.2d 34. 

14. Cal,—^Pearson v. Superior Court 
in and for Contra Costa County, 89 
P.2d 162, 32 C.A.2d 87—Sullivan v. 
Superior Court of CJallfornia in 
and for Los Angeles County, 237 
P. 782, 72 CJL 631. 

15. Waj3h.—State ex rel. Cavitt v. 
Superior Court for Clark County, 
30 P.2d 229, 176 Wash. 628. 

16. Kan.—In re Troemper’s Estate, 
163 P.2d 379, 160 Kan. 464, stat¬ 
ing Nebraska law. 

Mass.—Diggs v. Diggs, 106 N.B. 858, 
291 Mass. 399. 

Tex.—^Kinney v. Tri-State Telephone 
Co., Com.App., 222 S.W. 227. 
Wash.-In re Maddeu^s Estate, 28 P. 

2d 280, 176 Wash. 61. 

1 C.J. p 208 note 98 [d]—19 C.J. p 
169 note 86. 

Ifioney and property interests in¬ 
volved aro merely incidental to ob¬ 
ject uf a divorce action, and, where 
dtHToc cannot take effect, those in- 
cidiaital matters do not taJke effect. 
Neb.—Williams v. Williams, 19 N.W. 
2d 620, 146 Neb. 683. 

16.5 Utah,—In re Harper’s Estate, 
266 P.2d 1006, 1 Utah 2d 296. 

17. U.S.—C, I. R. V. Evans, C.A.10, 
211 P.2d 378. 

Cal.—Hamilton v. Hamilton, 189 P.2d 
722, 83 aA.2d 771. 

Oolo.—^In re McLaughlin's Estate, 
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184 p.2a ISO, 117 Colo. 67— Morris 
V. Propst, 66 P.2d 944, 98 Colo. 
213, 104 A.L.R. 650. 

D.C.—Wesley v. Brown, 196 F.2d 869, 
90 U.S.APP.D.C. 351. 

Brown v. Brown, D.C., 97 F.Supp. 
237. 

Kan.—^In re Troemper’s Estate, 163 
P.2d 379, 160 Kan. 464, stating Ne¬ 
braska law. 

Neb.—Williams v. Williams, 19 N.W. 
2d 630, 146 Neb. 683—Holmborg v. 
Holmberg, 184 N.W. 184, 106 Neb. 
717. 

N.y.—Grotsch v. Hassey, 231 N.T.S. 
469, 133 Misc. 373. 

Vt.—^In re Hanrahan’s Will, 194 A. 

471, 109 vt. 108. 

1 C.J. p 208 note 98 [e]. 

xnterloentory decree is fnnetas of- 
floiOy after the death of a spouse, 
where it deals solely with the mari¬ 
tal status and is silent as to prop¬ 
erty rights. 

Cal.—KLebora v. Klebora, 5 P.2d 965, 
118 C.A. 613. 

NUnc pro tunc order by which both 
interlocutory and final decree of di¬ 
vorce were filed, entered after death 
of husband, is void and ineffective 
to validate divorce proceeding abated 
by husband's death. 

N.7.—^In re Huber’s Estate, 244 N. 
Y.S. 123, 136 Misc. 634. 

17.5 Neb.—Williams v. Williams, 19 
N.W.2d 630, 146 Neb. 583. 

17.10 Wash.—Crockett v. Crockett, 
181 P.2d 180, 27 Wash,2d 877. 
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ty 17.15 and leaves the status of the survivor the 
same as though no decree of divorce had been en- 

teredA7.20 

After the death of one of the spouses, the subject 
matter of the divorce proceeding is gone and the 
parties cannot be divorced by operation of 
The court is without power to determine the right 
of the deceased spouse to a divorce,^7.80 and nothing 
can be done with the interlocutory decree, except 
possibly with respect to the modification of provi¬ 
sions with respect to support money.^^‘35 Under 
some statutes and practice, however, the death of a 
party before the divorce decree becomes final does 
not abate the action itself, and to the extent tliat 
property rights are determined by the decree, it 
remains effective and becomes final in the same man¬ 
ner and at the same time as one between living per- 

sons.17.40 

Moreover, under statutes which so provide, the 
death of either party after the entry of the inter¬ 
locutory judgment does not impair the power of 
the court to enter final judgment but even where 
a fthal decree is rendered, in pursuance of such stat¬ 
utory authority, after the death of a party, it does 
not dissolve the marriage or affect the personal 
status of the survivor, the marriage having been 
previously dissolved by death.i® The death of a 
party after the final judgment has been signed by a 
justice of the court and ordered entered, but before 


its entry, will not abate the action or prevent the 
clerk of the court from entering the judgment.i2-5 

Le^al rights after death. Where no final decree 
is entered either before or after the death of the 
spouse, the survivor is the surviving spouse with 
all the legal rights incident to that status,^® in the 
absence of any adjudication of the property rights 
of the parties by the interlocutory decree or set¬ 
tlement of such rights by contract.2i The legal 
rights of the surviving spouse have been held to in¬ 
clude the right to inherit the other spouse’s prop- 
erty,2i-5 to an award in lieu of homestead,2i*io to 
a widow’s allowance,2i-i5 and to succeed to the en¬ 
tire interest of property held by the spouses as ten¬ 
ants by the entirety.2i.20 it has been held, however, 
that the rights of the surviving spouse to property 
held by deceased will not be determined in the di¬ 
vorce action, but rather, in a proceeding in which 
all parties affected may be served with process and 
given an opportunity to be heard.2i-25 

c. Marriage to Third Person 

The marriage of a party to a third person during the 
pendency of an interlocutory decree may prevent such 
party from obtaining the entry of a final decree, except 
where he acted under a mistake of fact and no negligence 
was imputable to him. 

Where a libelant marries under a mistaken belief 
that a decree nisi in his favor was an absolute di¬ 
vorce, he will not be permitted to enter a final de- 
crce,22 but if he acted under a mistake of fact, no 


17.15 Wash.—^In re Wind’s Estate, 
200 P.2d 748, 32 Wash.2d 64—Cali¬ 
fornia-Western States Life Ins. 
Co.. 186 P.2d 494, 29 Wash.2d 98— 
In re Brown’s Estate, 183 P.2d 
768, 28 Wash.2d 436—Crockett v. 
Crockett, 181 P.2d 180, 27 Wash.2d 
877—^In re Garrity’s Estate, 156 P. 
2d 217, 22 Wash.2d 391. 

17.20 Kan.—^In re Troemper’s Es¬ 
tate, 163 P.2d 379, 160 Kan. 464, 
stating Nebraska law. 

17.25 Neb.—Williams v. Williams, 
19 N.W.2d 630, 146 Neb. 583. 

17.30 Cal.—^Hamilton v. Hamilton, 
189 P.2d 722, 83 C.A.2d 771. 

17.35 Cal.—^Hamilton v. Hamilton, 
supra. 

SubstitTitloii of party 

(1) Where husband died after en¬ 
try of interlocutory divorce decree 
for wife, no action could be taken in 
premises prior to substitution of ad¬ 
ministratrix of husband’s estate. 

Cal.—^Hamilton v. Hamilton, supra. 

(2) Filing in wife’s divorce suit of 
an affidavit by attorney for adminis¬ 
tratrix of estate of deceased husband 
requesting a modification of interloc¬ 
utory decree in favor of wife was 
not sufficient to substitute adminis¬ 


tratrix as a party defendant in di¬ 
vorce action. 

Cal.—^Hamilton v. Hamilton, supra. 

17.40 Utah,—^In rc Harper’s Estato, 
265 P.2d 1005, 1 Utah 2d 296. 

18. Cal.—Gould V. Superior Court in 
and for City and County of San 
Francisco, 191 P. 56, 47 C.A. 197. 

19 C.J. p 159 note 87. 

19- Cal.—Gould V. Superior Court in 
and for City and County of San 
Francisco, supra—Gloyd v. Superi¬ 
or Court in and for Los Angelos 
County, 185 P. 995, 44 C.A. 39. 

19.5 N.T.—Matthews v. Matthews, 
58 N,Y.S.2d 517, 185 Misc. 1013. 

20 . Mass.—^Vaughan v. Vaughan, 200 
N.B. 912, 294 Mass. 164. 

Neb.—In re Waller’s Estate, 217 N. 
W. 588, 116 Neb. 352. 

N.Y.—^Bryon v. Bryon, 119 N.Y.S. 41, 
134 App.Div. 320. 

21 . Cal.—Cheney v. City and Coun¬ 
ty of San Francisco Employees Re¬ 
tirement System, 61 P.2d 754, 7 
C.2d 565. 

Sffect of property settlement agree¬ 
ment 

If property settlement agreement 

entered into in contemplation of di¬ 
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vorce was intended to be effective re¬ 
gardless of any action of court in di¬ 
vorce case, property given to each 
spouse by such agreement became 
and remained separate property re¬ 
gardless of death of one of spouses 
before entry of final divorce decree, 
but if division of property was sub¬ 
ject to approval or change by court 
in divorce proceedings, property 
would not become separate because 
death of spouse would abate whole 
controversy. 

Wash.—In re Garrity’s Estate, 156 
P.2d 217, 22 Wash.2d 391. 

21.5 U.S.—C. I. R. V. Evans, C.A.10, 
211 P.2d 378. 

21.10 Wash.—^In re Wind’s Estate, 
200 P.2d 748, 32 Wash.2d 64. 

21.15 Colo.—In re McLaughlin's Es¬ 
tate, 184 P.2d 130, 117 Colo. 67. 

21.20 D.C.—^Wesley v. Brown, 196 F. 
2d 859, 90 U.S.APP.D.C. 351. 

21.25 D.C.—^Brown v. Brown, D.C., 
97 F.Supp. 237. 

22 . Mass.—^Darrow v. Darrow, 34 N. 
E. 270, 169 Mass. 262, 21 L.R.A. 100 
—Moors V. Moors, 121 Mass. 232. 
19 C.J. p 159 note 83. 
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negligence being imputable to him, he is entitled to 
a decree absolute notwithstanding the second mar- 
riage.23 Under some statutes and practice, how¬ 
ever, although it is said that the real and only pur¬ 
pose of the legislature in prescribing a certain de¬ 
lay after the entry of an interlocutory order before 
a final decree may be entered was to put up an ab¬ 
solute bar to the marriage of either one of the par¬ 
ties to a third person within that period,24 it is held 
that a final decree should not be refused because of 
a marriage or attempted marriage to a third per¬ 
son within the prescribed period, as such marriage 
does not tend to perpetuate the marriage sought to 
be dissolved in the divorce suit but simply gives the 
other party a ground for divorce which did not ex¬ 
ist when the case was tried on the merits.25 

d. Adultery 

Adultery during the operation of the decree nisi may 
be a ground for the vacation of the decree. 

Adultery of the petitioner for a divorce during 
the operation of the decree nisi is held, on the one 
hand, to be ground for vacation of the decree nisi,26 
and, on the other hand, not to be ground for re¬ 
fusal of a final dccree.27 

e. Condonation, Eeconciliation, or Cohabitation 

Condonation, reconciliation, cohabitation, or resump¬ 
tion of the marital relation after the entry of an inter¬ 
locutory decree destroys the right to a final decree. 

Condonation, reconciliation, cohabitation, or re- 
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sumption of the marital relation after the entry of 
an interlocutory decree destroys, or estops a party 
to assert, the right to a final decree and justifies 
the court in refusing a final decreets in vacating or 
setting aside the interlocutory decree,28.5 or in 
setting aside a final decree, if it has been obtained by 
one party without the knowledge of the other,29 or 
it makes it the duty of the court to refuse to grant 
a final judgment of divorce.29.5 Thereafter the 
parties are entitled to such rights as arise from the 
legal relation of husband and wife,29*10 and the 
grounds for divorce which led to the grant of the 
interlocutory decree are not available on subse¬ 
quent proceedings between the parties.29.i5 

Court rules in effect so providing and also re¬ 
quiring an affidavit that there has been no recon¬ 
ciliation, cohabitation, or resumption of the marital 
relation since the entry of the interlocutory decree 
should, if valid, be adhered to by the court 9 and, 
where a proper affidavit is filed, the prevailing party 
is said to be entitled to a final decree.21 Such a 
court rule, however, does not deprive a party of a 
statutory right or the court of a statutory power ;22 
and the failure of a party to file the prescribed af¬ 
fidavit does not affect the jurisdiction of the court 
to enter a final decree.22 Also, the court may con¬ 
sider such an affidavit as a sufficient showing in sup¬ 
port of a motion for a final decree, even if a rule 
requiring the affidavit as a condition precedent to 
granting the decree is invalid.24 


23. Mass.—Harrow v. Dnrrow, 34 N. 
E. 270, inn Ma.s.s. 202. 21 li.KA. 
100—Pratt V. Pratt, 32 N.E. 747, 
157 MasH. 50.3, 21 li.K.A. 07. 

24. Wash.—^\Va.uKh v. WauKh, 241 
P. 299, 137 WuHh. 7. 

25. Wash.—Statu v. Superior Court 
of \Vashin>?ton Jn and for ri(*rc(i 
County, 228 P. 702, 131 Wash. 13. 

26. N.,r.—^r>fundt‘r v. Pfunder, 144 A. 
333, 3 04 N.J.Kq. 107, nlllrmod 147 
A. 911, 10,5 N.J.Mn. 247—Hrlbiff v. 
HelbiK. 142 A. 338, 103 N.J.TOq. 348. 

N.Y.—HurKhcr v. Pur«:ber, 64 N.Y. 
S.2d 083, 184 IVIiHU. 082. 

27. Wash.--Stale v. Superior Court | 
of WaHhinK:tcm In and for Pieroo 
County, 22S P. 702, 131 Wash. 13. 

28. Cal.—Tn AUila’a Estate, 197 

P.2d 10, 32 0.2(1 nnn— OUson V. Su¬ 
perior Court of Mi‘r<a»d ('ounfy, 105 
P. 700. 17.1 C. 250, 1 A.UU, 3589. 

Neui(*r V. Neniur, 254 l\2d 601, 
117 C.A.2d 135—SluHher v. SIu.shur, 
193 l».2d 778, 85 C.A.2d 620—loiters 
V. looters, 60 P.2d 313, 16 t^A.2d 
383—UuK»fle.H v. PniUty, 59 P.2d 8.37, 
15 C.A.2d 55,5—L.anu V. Superior 
Court in and for Fresno t'ounty, 
285 860, 104 C.A. 340—O’Connell 

V. Superior Court in and for City 


and County of San Francisco, 240 
P. 294, 74 C.A. 350—Gloyd v. Su¬ 
perior Court in and for Los An- 
irnles County, 185 P. 995, 44 C.A. 
39. 

La.—llutlor v. Bolinger, 133 So. 778, 
10 Ija.App. 397. 

Mass.—Meyer v. Meyer, 96 N.E.2d 
G15, 32G Mn.ss. 491. 

TTtah.—^liund v. Lund, 315 P.2d 856, 
6 ITtah 2d 425. 

Hurchlleld v. Burchfield, 105 
P,2d 286, 6 Wash.2d 359—Smith v. 
Smith, 269 P. 821, 148 Wash. 467 
—State V. Superior Court for 
Pl(‘r<ui County, 223 P. 683, 128 
Wn.sh. 496. 

Modification or setting aside of final 
de«n»o of divorce generally see in¬ 
fra §§ 168-172. 

Settlement of property rights of par- 
lli‘H by interlocutory decree for dl- 
vure,(» see infra § 300. 

BeconoiUatioa restores mutual ob¬ 
ligations, at least for the time be¬ 
ing. 

(jal.—Gregg v. Manufacturers' Bldg. 
Corporation. 26 P.2d 1014, 134 C.A. 
147. 


29. See infra § 169 b. 

29.5 Cal.—^Nemer v, Nemer, 254 P. 

2d 661,117 C.A.2d 35. 

29.10 Cal.—In re Abila’s Estate, 197 
P.2d 10, 32 C.2d 659—In re Dar- 
gie's Estate, 121 P. 320, 162 C. 61. 
29.15 Utah.—Lund v. Lund, 315 P.2d 
856, 6 Utah 2d 425. 

30. Cal.—Helbush y. Helbush, 290 
P. 18, 209 C. 768. 

Buie was designed to give eHect 
to purpose of the law to give the 
spouses time and opportunity to 
effect a reconciliation by re<iuiring 
the party seeking entry of final de¬ 
cree to make a showing sufficient to 
satisfy trial court that spouses have 
not become reconciled and resumed 
the marital relation since entry of 
interlocutory order. 

Wash.—Burchfield v. Burchfield, 105 
P.2d 286, 5 Wash.2d 359. 

31- Wash.—State v. Superior Court 
for Pierce County, 7 P.2d 604, 166 
Wash. 502. 

32. Cal.—^Helbush v. Helbush, 290 
P. 18, 209 C. 758. 

33 . Cal.—Helbush v. Helbush, supra. 


23.5 Utah.—John.son v, Johnson, 207 34. Wash.—Smith v. Sm<th, 269 P. 
l'.2d 1036, 116 Utah 27. [ 821, 148 Wasli. 457. 
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Where the parties have cohabited together after 
the entry of an interlocutory decree, the entry of a 
final decree is not a mere ministerial act, but be¬ 
comes a judicial act in the performance of which 
the trial court may use its discretion.34.5 

Intent. Reconciliation of the parties, as bearing 
on the right to a final decree, is a state of mind to 
be determined from the evidence including all ra¬ 
tional or reasonable inferences that may be drawn 
therefrom.35 The circumstances of an alleged re¬ 
conciliation must show that the parties intended to 
reunite as husband and wife.35-5 A reconciliation 
which will require the trial court to deny a final de¬ 
cree is a reconciliation based on an unconditional 
forgiveness the real question in each case is 

whether the innocent party has in fact uncondi¬ 
tionally forgiven the guilty one and resumed mari¬ 
tal relations with that party.^5.15 jt is not against 
public policy for the innocent party to forgive the 
guilty party on condition that he or she does not 
commit the marital offense that caused their sepa- 

ration.36.20 

Whether there was an intent to effect a reconcilia¬ 
tion is a question of fact for the trial court,36 but 
where the evidence is all one way the court has no 
discretion to refuse the relief warranted thereby.36.5 
In applying a court rule allowing a final decree only 
where the parties have not resumed the marital 
relation, the court is to determine from all the acts, 
conduct, and practices of the parties whether there 
was a real intent, carried into execution, to resume 
the relations of husband and wife.37 

Occasional cohabitation. Mere cohabitation, 
where a reconciliation has not in fact been effected, 
will not prevent the court from granting a final de- 
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cree.S7-8 Occasional cohabitation does not alone 
establish reconciliation,*7.10 and the mere fact that 
the parties have indulged in marital intercourse is 
not a controlling circumstance.*7.i5 

Burden of proof and presumptions. The burden 
of proof is on a party opposing a final divorce de¬ 
cree, or moving to dismiss an action in which an in¬ 
terlocutory order or decree of divorce has been 
granted, on the ground that there has been a bona 
fide reconciliation and condonation of past offenses 
and resumption of the marital relation.*^.** Cbgent 
proof of reconciliation is necessary to preclude a 
final decree;** but where the spouses pohahitAj 
and continuously deported themselves as husband 
and wife after the interlocutory decree, the law pre¬ 
sumes reconciliation and resumption of marital re¬ 
lations.** 

Ipso facto abatement or vacation of decree. Un¬ 
der some statutes and practice, a reconciliation of 
the parties during the interlocutory period does not 
of itself abate the divorce proceeding, or preclude 
the injured spouse from showing that the reconcilia¬ 
tion proved abortive because of the other party’s 
subsequent misconduct ;*9-5 but it is the duty of the 
party petitioning for a final decree to disclose such 
temporary reconciliation to the court so that it may 
determine whether condonation has in fact been for¬ 
feited by the other party’s subsequent miscon- 
duct,*9.l® and for a party to petition for a final de¬ 
cree without making such disclosure is a fraud on 
the court.*9.i6 

Punishment for violation. Under some statutes 
and rules, in proceedings to punish a party for con¬ 
tempt because of the violation of provisions of an 
interlocutory decree of divorce, the motion for the 


3tS Cal.—Angrell v. AngeU, 191 P.2cl 
64, 84 aA.2a 339. 

Discretion, which court may exer¬ 
cise, is a legal discretion, guided by 
law, and not whim or caprice of 
court. 

<3al.—Angell v. Angell, supra. 

Denial of final decree held not abuse 
of discretion 

Cal.—Slusher v. Slusher, 193 P.2d 
778, 85 C.A.2d 626. 

35. Cal.—Nemer v. Nemer, 264 P.2d 
661, 117 C.A.2d 35—Gump v. Gump, 
108 P.2d 21, 42 C.A.2d 64—Ruggles 
V. Bailey, 69 P.2d 837, 16 C.A.2d 556 
—Keller v. Keller, 10 P.2d 641, 122 
C.A- 712. 

Neb.—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 610. 

?5.6 Cal.—In re Abila's Estate, 197 
P.2d 10, 32 C.2d 659. 

Nemer v. Nemer, 264 P.2d 661, 
117 C.A2d 36. 


35.10 Cal.—Angell v. Angell, 191 P. 
2d 64, 84 C«A.2d 339. 

Bona fide reconciliation and con¬ 
donation held shown. 

Cal.—Small v. Small, 268 P.2d 63, 123 
C.A.2d 870. 

35.15 Cal.—Angell v. Angell, 191 P. 

2d 54, 84 C.A.2d 339. 

35.20 Cal.—Angell v. Angell, supra. 

36. Cal.—Small v. Small, 268 P.2d 
63, 123 C.A.2d 870—^Nemer v. Ne¬ 
mer, 254 P.2d 661, 117 C.A.2d 135— 
Angell V. Angell, 191 P.2d 64, 84 
C.A.2d 339—Gump v. Gump, 108 P. 
2d 21, 42 C.A.2d 64—Keller v. Kel¬ 
ler, 10 P.2d 641, 122 C.A. 712. 

36.5 Cal.—AngeU v. Angell, 191 P. 
2d 64, 84 C.A.2d 339. 

37. Wash.—^Burchfield v. Burchfield, 
106 P.2d 286, 6 Wash.2d 359. 

37.5 Cal.—^Angell v. Angell, supra. 

37.10 Cal.—^In re Abila's Estate, 197 

P.2d 10, 32 C.2d 669. | 
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Dean v. Dean, 174 P.2a 705. 77 
C.A.2d 98. 

37.15 Cal.—Nemer v. Nemer, 254 P. 
2d 661, 117 C.A.2d 35. 

37.20 Cal.—^Dean v. Dean, 174 p.2d 
705, 77 C.A.2d 98. 

Bvidenoe held snfllcient to support 
finding that husband and wife had 
not resumed marital relation. 

Wash.—Stewart v. Stewart, 177 P.2d 
900, 27 Wash.2d 236. 

38. Cal.—^Keller v. Keller, 10 P.2d 
641, 122 C.A. 712. 

Beconciliation held not established 
Cal.—Dean v. Dean, 174 P.2d 706, 
77 C.A.2d 98. 

39. Cal.—Kronman v. Kronman, 18 
P.2d 712, 129 C.A. 10. 

39.5 R.L—Tobin v. Tobin, 38 A.2d 
766, 70 R.I. 362. 

39.10 R.I.—^Tobin V. Tobin, supra. 

39.15 R.I,—Tobin v. Tobin, supra. 
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issuance of citation may be included in the affidavit 
reciting the facts alleged to constitute the contempt 
instead of being presented as a separate docu- 
menfc*®'^® 

§ 162. -Prohibition or Leave to Remarry 

Under some statutes and practice, the court, on grant¬ 
ing a divorce. Is empowered to prohibit or restrict the 
remarriage of the parties, but such authority as the court 
has therein is wholly statutory and not Inherent. Under 
a statute so providing, the court may grant leave to 
marry again. 

Under some statutes and practice, the court, on 
granting a divorce, is empowered to restrict re¬ 
marriage by provision in the decree.^^.BO Under 
others, however, as discussed infra § 182, remarriage 
is automatically restricted by statute, and under such 
statutes a provision in the decree against remar¬ 
riage is not contemplated, and if inserted is sur- 
plusage.^®*55 In the absence of a statute prohibit¬ 
ing or restricting the remarriage of a divorced per¬ 
son or empowering the court to do so, the court is 
without power to prohibit or restrict such remar¬ 
riage, it having no inherent authority in this re¬ 
spect.^® 

A statute authorizing the court, in granting a 
divorce on the ground of adultery, to prohibit the 
guilty party from marrying again does not apply 
where a divorce is granted on the ground of aban¬ 
donment;^! and a statute granting authority to the 
court to prohibit the guilty party from marrying 
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again within a certain time does not authorize it to 
inhibit the innocent party from marrying again 
within a fixed period of time.^2 Under a consti¬ 
tutional provision requiring a jury to determine the 
rights and disabilities of the parties when a divorce 
is granted, the judge has no power of revision of 
a verdict which declares that both parties shall have 
the right to marry, so as to deny the right to either 

party.42.6 

Where a divorce statute is amended by conferring 
on the court a discretionary power to decree that 
the guilty party shall not remarry during the life¬ 
time of the other party, the amendment is applicable 
to actions pending at the time it went into effect.^^ 
The remarriage of defendant cannot be prohibited 
by the court where he is a nonresident.^^ Under 
some statutes and practice, it is not mandatory on 
the judge in an uncontested divorce case in which 
a divorce is granted to plaintiff to determine spe¬ 
cifically the question of whether defendant shall 
or shall not have the right to remarry, where no 
such issue was raised by the pleadings or evi- 

dence.^4.6 

The court may grant leave to remarry under stat¬ 
utes prohibiting a party from marrying again with¬ 
in a certain time, as discussed infra § 182, except 
by leave of court granted on a showing of good be¬ 
havior since the dissolution of the marriage and 
the decree may be modified so as to permit defend¬ 
ant's remarriage without notice to plaintiff.^s.s xhe 


39.20 Colo.—-Shapiro v. Shapiro, 176 
P.2d 387, 116 Colo. 601. 

39.50 Pa.—Schoarer v. Schenror, 63 
Pa.Dist. & Co. 60, 37 Porks Co. 117. 
Dlvorod deoroo grraaited on flrronnd 
of adnlteiT may prohibit KuHty 
party from marry Ingr corespond out 
during: lifetime of l!unKo*nt party. 
Pa.—Schcaror v. Schcaror, supra. 
Young: V. Youngr, Com.lU., 29 Brio 
Co. 266. 

Votlco to oorespondsut 

Court, b(‘fore illlng: a dacreo pro¬ 
hibiting: rt>apondant from marrying: 
corespondent, should make ce.rtain 
that corespondent receives notice If 
he lives within county. 

Pa.—Schoarer v. Schf*iiror, 63 ra.Di8t. 

6 Co. 50, 37 llorks Co. 117. 

Kotlce to defendant 

Where divorce is recommended by 
master on grround of adultery, notice 
to defendant should state that entry 
of decree will prohibit marriaKo of 
defendant with named corespondiint. 
Pa.—M. V. N„ 8 Pa.Dist. & Co,2d 768, 

7 Cumb.Lt.J. 73. 

Prior marriages 

Where thero was some evidtmee of 
a prior forelKn divorce, a pr<»hlbition 
against remarriage in a divorce de- 
27A C.J.S.—40 


cree in state could not afCect a prior 
established marriage between defend¬ 
ant and another woman. 

N.Y.—In re Hayes* Estate, 103 N.Y. 
S.2d 146. 

39.55 Iowa.—^Nystrom v. District 
Court in and for Woodbury County, 
58 N.W.2d 40, 244 Iowa 735. 

40. Tonn.—Bennett v. Anderson, 101 
S.W.2d 148, 20 Tenn.App. 623. 

Va,—Shelton v, Shelton, 09 S.E. 667, 
126 Va. 381. 

W.Va.—^TTnderwood v. Underwood, 98 
S.E, 207, 83 W.Va. 272. 

19 C.J, p 182 note 73. 

Statute making remarriage void¬ 
able only, and not void, does not au¬ 
thorize insertion of injunctive order 
in divorce decree to secure obedience 
thereto, penalty being annulment of 
such marriage in proper caso and 
not punishment for contempt. 
Tex.—Ex parto Castro, 273 S.W. 796, 
116 Tex, 77. 

41. Va.—Shelton v. Shelton, 99 S.E. 
667. 126 Va, 381. 

43. W.Va.—Underwood v. Under¬ 
wood, 98 S.E. 207, 83 W.Va. 272. 

42.6 Ga.—Simmons v, Simmons, 22 
S.E.2d 399, 194 <Ia. 649. 
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43. Md.—^Elliott V. Elliott, 38 Md. 
357. 

44. Md.—Gamer v. Garner, 56 Md. 
127. 

19 C-J. p 183 note 78 [a]. 

44.5 Ga.—Carnegie v. Carnegie, 66 
S.B.2d 683, 206 Ga. 77. 

45. Ga.—Clark v. Cassidy, 62 Ga. 
407. 

19 aj. p 183 note 76. 

Second petition by husband to re¬ 
move disabilities imposed by divorce, 
identical with first petition, was 
properly dismissed, under plea of 
res Judicata. 

Ga.—Ison v. Ison, 142 S.B. 889, 166 
Ga. 225. 

Condonation 

A wife condoning her husband's 
failure to inform her of his previous 
marriage to another woman, from 
whom he was not divorced when he 
married second wife, by remarrying 
him after he obtained divorce and 
then living with him for several 
years, cannot complain of removal of 
his disability against remarriage. 
Ga.—^De Gouras v. De Gouras, 63 S.B. 
2d 759, 206 Ga. 362. 

45.5 N.Y.—Pitre v. Pitre, 108 N.Y.S. 
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power to permit remarriage, however, should be ex¬ 
ercised sparingly, particularly where to do so might 
adversely affect the minor children of the par- 
ties.45.10 The decree will not be modified so as to 
permit the remarriage of a defendant who has al¬ 
ready remarried without the permission of the 

court.^5.15 

A provision in a divorce decree against remar¬ 
riage without permission of the court is not ipso 
facto removed by the state’s recognition of a sub¬ 
sequent foreign marriage by defendant ;45.20 and 
where such subsequent marriage is later dissolved 
by divorce in an action in the state, a provision in 
that decree authorizing the party’s remarriage mere¬ 
ly provides that there is no restriction against re¬ 
marriage arising by virtue of that action and does 
not modify, abrogate, or rescind the restriction in 
the prior decree.45.25 

A provision in a decree of divorce that the par¬ 
ties may again contract marriage on pa3dng the 
costs of the cause is void.46 

The remarriage of a party granted a divorce a 
vinculo matrimonii after the expiration of the time 
during which the decree prohibited his remarriage, 
but before the expiration of time within which a 
rehearing could be had, is not absolutely void, but 
merely voidable, even though subsequently the de¬ 
gree is vacated on a rehearing.46.5 


§ 163. Form and Requisites in General 

a. General rules 

b. Jurisdiction and determination and re¬ 

cital thereof 

c Conformity to pleadings, evidence, 
findings, or verdict, and wish of pre¬ 
vailing party 

d. Entry or filing 

a. General Rules 

A decree of divorce must adjudicate the right to, and 
award or deny, relief and be intended to constitute a 
judgment or decree and a final disposition of the issues. 
Compliance must be had with applicable statutory provi¬ 
sions relating to contents, signing, and time of rendition. 

While ordinarily no particular words are required 
for a valid divorce judgment,46.60 order that a 
writing may constitute a decree in an action for di¬ 
vorce, it must be something more than a mere memo¬ 
randum intended for use in preparing a formal de¬ 
cree at a future time; it must adjudicate the right 
to, and award or deny, relief and be intended to 
constitute a judgment or decree and a final disposi¬ 
tion of the issues.47 An announcement by the court 
at the close of the evidence that a divorce would be 
granted is not a final judgment where not intended 
as such;47.5 and admonitions of the court to either 
of the parties are without legal force and effect 
where not included in the order or judgment.47.i0 


2d 618—Spinks v. Spinks, 43 N.T.S, 
2d 418. 

45.10 N.T.—Pitre V. Pitre, 108 N.T. 

S. 2d 618. 

BiSTlits of others Involved cannot 
be cavalierly igrnored. 

N.T.—^Pitre v. Pitre, supra. 

45.15 N'.T.—Spinks v. Spinks, 43 N. 

T. S.2d 418. 

45.20 IT.T.—^Brothman v. Brothman, 
46 N.T.S.2d 819, 182 Misc. 400. 
45.25 N.T.—^Brothman v. Brothman, 
supra. 

46. Ala.—^Hines v. Hines, 84 So. 712, 
203 Ala. 633. 

46.5 Pa.—^Brennen v. Brennen, 80 
Pa.Dist. & Co. 90, 16 Fay.L..J. 8. 

46.50 Ariz.—^Hemphill v. Hemphill, 
324 P.2d 226, 84 Ariz. 95. 

47. Cal.—Heblett v. Neblett, 56 P. 
2d 969, 13 C.A.2d 304. 

Me.—Jones v. Jones, 8 A.2d 141, 136 
Me. 238. 

Mo.—Green v. Green, App., 240 S.V7. 
2d 741. 

N.H.—Vigno V. Vigno, 106 A, 286, 
79 I^.H. 108. 

Recital in decree that complainant 
is entitled to relief prayed for is 
not an actual adjudication of that 
relief; it is but a declaration of the 


effect of the evidence; and if no 
further decree is rendered, the par¬ 
ties are not absolved from the mar¬ 
riage relation. 

Ala.—^Benton v. Benton, 107 So. 827, 
214 Ala. 321. 

Pindings and conclusions 
Where trial court did not intend 
that its findings of fact and conclu¬ 
sions of law in divorce action should 
constitute a decree, journalization of 
findings and conclusions was not a 
judgment. 

Ohio.—^Ridgeway v. Hidgeway, App., 
118 H.R2d 845, appeal dismissed 
120 N.E.2d 719, 162 Ohio St. 119, 
certiorari denied 75 S.Ct. 631. 348 

U.S. 971, 99 Lf.Bd. 756, rehearing 
denied 75 S.Ct. 668, 349 U.S. 926, 
99 L.Ed. 1256. 

Held a final decree 

(1) Where decree allowed wife 
payment for solicitor's fee but did 
not expressly deny relief to hus¬ 
band who sought divorce or to wife 
on her cross bill for separate main¬ 
tenance, the decree, although incom¬ 
plete in form, was a final decree. 
Ala.—Lyall v. Lyall, 35 So.2d 660, 

260 Ala. 635. 

(2) Instrument, in cross actions for 
divorce, which was designated as 
opinion, which was signed by judges 
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and which was peremptory order de¬ 
nying both parties divorce and not 
contemplating any further action 
was, properly construed, final decree, 
even though it did not contain lan¬ 
guage "it is ordered, adjudged, and 
decreed," although it made no refers 
ence to costs, and although a subse¬ 
quent document was also signed by 
judge, similar thereto but designated 
as judgment, stating that neither par¬ 
ty was entitled to costs, and in¬ 
cluding quoted language. 

Or.—Leahy v. Leahy, 303 P.2d 052, 
208 Or. 659. 

PermaneiLt judgment 
A judgment for divorce is a perma¬ 
nent judgment. 

Mo.—Beckmann v. Beckmann, 218 S. 
W.2d 666, 368 Mo. 1029, 9 A.L.R.2d 
428. 

Judgment held proper 
Cal.—Tonnesen v. Tonnesen, 271 P.2d 
534, 126 C.A.2d 132. 

47.5 Tex.—Salas v. Salas, Civ.App., 
216 S.W.2d 362, error dismissed. 

47.10 Mo.—Olson V. Olson, App., 
184 S.W.2d 768. 

Oral statement 

No oral statement made by trial 
judge in a divorce hearing is of any 
binding effect whatever in that case 
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Ordinarily, the decree in an action for divorce 
should conform to the requirements of decrees in 
civil actions generally, 47.15 and it must of course 
comply, substantially at least, with special statutory 
provisions that may relate to such decrees.48 It 
should state the names of the parties accurately^^ 
and state in detail the incidental relief afforded 
but, even though it makes no specific provision as 
to incidental relief, a final decree making a decree 
nisi absolute may continue in effect a provision in 
the decree nisi for incidental relief.®^ A judgment 
is improper where the provisions thereof are am¬ 
biguous and inconsistcnt.51-5 The portion of a de¬ 
cree relating to the marital status may be valid and 
unaffected by another portion, awarding other re¬ 
lief, which is void on its face.52 

There is no warrant in law for entering a decree 
in accordance with the terms of an agreement be- 
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tween the parties,53 or for incorporating a separa¬ 
tion agreement in an interlocutory judgment.®^ 

The court possesses considerable discretion as to 
the form of the decree, 55 and a decree which merely 
dissolves the parties’ marriage is not erroneous or 
void for that reason only.55.5 While ordinarily a 
final decree becomes absolute when the time for re¬ 
hearing elapses,55.io a decree may be absolute in 
form, even though the statute provides that it may 
be set aside within a certain time and prohibits the 
parties from marrying during such time.® 5 It is not 
void because it fails to provide specifically, as re¬ 
quired by statute, that it shall not become absolute 
until the expiration of a certain period of time, as, 
by force of statute, such provision is read into the 
decree and becomes a part of it®? 

The court, in granting a divorce, is not required 
to state the reasons which impel it to do so,® 3 or to 


or in any othpr case oxcopt as in¬ 
cluded in the flndinjvs of facts, con¬ 
clusions of law, and judgment enter¬ 
ed in the case. 

N.M.—^Wray v. Pennington, 307 P.2d 
536, 62 K.M. 203. 

47.15 Tox.—Bronner v, Bronnor, Civ. 
App., 207 S,W.2d 677. 

48. Cnl.—Claudius v. Melvin, 79 P. 
897, 146 C. 257. 

N.T.—Owens v. Owens, 119 N.Y.S,2d 
484, 281 App.Div. 884. 

Ohio.—Case v. Case, Com.Pl., 76 N, 
K2d 231. 

Pa.—^Eaglo V. Eagle, Com.Pl., 32 Del. 
Co. 331. 

Tex.—^Dimn v. Dunn, Civ.App., 217 
S.W.2d 124, error dismissed. 

Wash.—State ex rel, Adams v. Supe¬ 
rior Court of State, Iderce County, 
220 P.2d 1081, 36 Wash.2d 868. 
SettlenieiLt 

Interlocutory judgment, entered 
pursuant to direction in dindsion or 
report, may state substance of tlnal 
judgment to which parly will bo en¬ 
titled, without directing that such 
judgment bo settled hy judge or 
referee, in which event no sueh set- 
tlemont thereof is requix-ed and Judg¬ 
ment is taken on referee’s report. 
N.T.--Snoll V. Snell, 32 N.Y.S.2d 486, 
177 Mis<\ 923. 

Decrees Ixeld sufflclent oompUaaioe 
with statute 

Ark.—Douglas v. Douglas, 304 S.W.2d 
947, 227 Ark. 1067. 

Cal.—Claudius v. Melvin, 79 P. 897, 
146 O. 267. 

Itutlodgo V. Rutledge, 262 P. 813, 
87 C.A. 787. 

S.C.—Fraasier v. Frazier, 89 S.K.2d 
226, 228 S.C. 149. 

Pallure to sign minutes 
Divorce dei?ri‘e oxitered In 1919 was 
not invalid beeauso chancellor 


failed to sign the minutes contained 
In such decree. 

Tonn.—Cobb v. Brown, 305 S.W.2d 
241. 

49. Ky.—^Howton v. Gilpin, 69 S.W. 
766, 24 Ky.L. 630. 

50. N.H.—Barker v. Cobb, 36 N.H. 
344. 

19 C.J. p 160 notes 9,10. 

51. N.J.—Connolly v. Connolly, 164 
A. 670, 112 N.J.Eq. 434, affirmed 
Connolly v. Guardian Casualty Ins. 
Co. of Buffalo, N. T., 169 A. 690, 
116 N.J.E<i. 74. 

51.5 N.Y,—Berkowicz v. Berkowlcz, 
161 N.Y.S.2d 461, 1 A.D.2d 1019. 

52. Cal.—^Harwell v. Harwell, 78 P. 
2tl 1167, 26 C,A.2d 143. 

Mo.—Smelhcrs v. Smethers, App., 263 
S.W,2d 60—Edmondson v. Edmond¬ 
son. App., 242 S.W.2d 730. 

Okl.—^Murphy v. Murphy, 276 P.2d 
920. 

53. Ky.—^Hcllax^ v. Rockcastle Min., 
laimbor & Oil Co., 164 S.W. 401, 
163 Ky. 269. 

Repudiated agreement 

Judgment decreeing husband sepa¬ 
ration from bed and board, award¬ 
ing him children’s custody, and deny¬ 
ing wife alimony, will not be an¬ 
nulled for nonconformity with agree¬ 
ment repudiated by wife. 

La.—Tato v. Tate, 126 So. 218, 169 
La. 862. 

64. N.Y.—Baylcs v. Bayles, 280 N.T. 
S. 452, 165 Misc. 787. 

55. Mich.—Coon v. Coon, 129 N.W. 
12. 163 Mich. 644. 

Pinal Judgment 

A new iMiper, containing correc¬ 
tions of, or additions to, interlocu¬ 
tory divorce Judgment, may bo sub¬ 
stituted as flnal judgment, if neces¬ 
sary, since statutes do not prevent 
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final judgment from having form and 
contents different from interlocutory 
judgment. 

N.T.—Tramutola v. Tramutola, 85 N. 
Y.S.2d 768. 

55.5 Idaho.—^Finnegan v. Finnegan, 
286 P.2d 488. 76 Idaho BOO. 

Effect of Judgment 
A divorce decree, providing that 
parties' marriage was dissolved and 
parties returned to status of single 
persons, was valid and not erroneous 
or void because of use of word "dis¬ 
solve” and failure to provide that 
parties were divorced, in view of 
statutes providing that marriage is 
dissolved by Judgment decreeing di¬ 
vorce of parties thereto and that 
effect of such Judgment is to re¬ 
store paz*ties to state of unmarried 
persons. 

Idaho.—^Finnegan v. Finnegan, supra. 

55.10 Fla.—Scheuermann v. Shamas, 
App., 97 So.2d 314. 

66. Colo.—Griswold v. Griswold, 129 
P. 560, 23 Colo.App. 365. 

57- Utah.—Calvert v. Calvert, 176 
P. 731, 52 Utah 698. 

Absence of finding of need 
Where decree of divorce w'as im¬ 
proper, in that it was made final 
without finding need for making de¬ 
cree effective within shorter period 
than six months as required by court 
rule then in effect and controlling, re¬ 
viewing court read required sub¬ 
stance of rule into order. 

Mich.—^Hellebuyck v. Hellcbuyck, 84 
N.W.2d 876, 349 Mich. 358. 

58. Ariz.—^Brown v. Brown, 300 P. 

1007, 38 Ariz. 459. 

PiadLng of blame 

A judgment merely dissolving the 
bonds of matrimony theretofore ex¬ 
isting between the parties without 
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specify the ground on which the decree is based 
and while it is better practice to state in the decree 
that the divorce is granted to the successful party, 
and to designate such party, a failure to do so 
may not be fatal,®as where the matter appears 
from the findings and conclusions,®^ both parties 
asked for a divorce,®^ or the divorce is granted on 
the prayer of the party shown by the testimony to be 
innocent and is sustained by sufficient testimony.®® 

While it has been held that unless required by 
statute a decree need not be in writing or signed by 
the judge,®^ this rule has been doubted,®® and it has 
been held that a decree in a divorce suit may not 
become effective until it is reduced to writing, signed 


by the judge,®®-® and entered of record, as discussed 
infra subdivision d of this section. A judgment 
of divorce which is not read and signed by the judge 
in open court as required by a statute providing that 
all judgments shall be so read and signed is not final 
in the sense that it is definitive and executory, but 
is incomplete and in abeyance.®® 

However, the failure to read and sign the judg¬ 
ment does not void and nullify it up to the point of 
its progress; and it may be made final, definitive, 
and executory by the reading and signing thereof 
at any time or by the voluntary execution thereof by 
the parties, as by the remarriage of both parties to 
third persons.®*^ A judgment of divorce signed 


fixing the blame on either party was 
valid and enforceable. 

Ariz.—Orimdltch v. Grimditch, 225 
P.2d 489, 71 Ariz. 198, modified on 
other grounds 226 P.2d 142, 71 Ariz. 
237. 

59. Pla.—^Bagwell v. Bagwell, 14 So. 
2d 841, 153 Fla. 471-~Coslick v. 
Coslick, 182 So. 835, 133 Fla. 698. 
Wash.—Braun v. Braun, 197 P.2d 442, 
31 Wash.2d 468. 

Wliere grounds appear l^om findings 
and conclusions 

Cal.—^Hamacciotti v. Bamacciotti, 20 
P.2d 961, 131 C.A 191. 

©0- Iowa.—Oliver v. Oliver, 248 N. 
W. 233, 216 Iowa 67. 

60.5 Pla.—^Macfadden v. Macfadden, 
26 So.2d 502, 157 Pla. 477. 

Tex.—^Bronner v. Bronner, Civ.App., 
267 S.W.2d 577. 

Both parties seeking divorce 
In proceeding where both parties 
seek a divorce, it is responsibility of 
chancellor specifically to determine 
by his final decree the relative equi¬ 
ties and designate party entitled to 
divorce and one to whom it is grant¬ 
ed. 

Pla.—^Howell v. Howell, 100 So.2d 
170—^Friedman v. Friedman, 100 So. 
2d 167. 

Statutory requirement 
Decree providing that contract and 
bonds of matrimony were dissolved, 
set aside and for naught granted 
divorce to neither party and was 
not warranted by statute which con¬ 
templates that party on whom cruel 
treatment is inflicted shall be en¬ 
titled to the decree. 

Tex.—^Dunn v. Dunn, Civ.App., 217 
S.W.2d 124, error dismissed. 
Judgment held void 
In divorce action, where Judgment 
dissolved bonds of matrimony instead 
of granting divorce decree sought by 
litigants on certain grounds pre¬ 
scribed by statute, and did not re¬ 
veal directly or indirectly the pre¬ 
vailing party. Judgment was void. 


Tex.—^Bronner v. Bronner, Civ.App., 
267 S.W.2d 577. 

60.10 Ariz.—Ackel v. Ackel, 110 P. 
2d 238, 67 Ariz. 14, 133 A.L.B. 
549, rehearing denied 111 P.2d 628, 
57 Ariz. 118, 133 A.L.R. 556. 

61. Cal.—^Bamacciotti v. Bamacciot¬ 
ti. 20 P.2d 961, 131 CA.. 191. 

Pla.—^Knox v. Knox, 31 So.2d 159, 159 
Fla. 123, opinion supplemented 31 
So.2d 161. 159 Pla. 128. 

Judgment or record 
A divorce decree merely dissolving 
bonds of matrimony without express¬ 
ing directly in whose favor it was 
granted may not be fatal if the 
Judgment, or even the record, re¬ 
vealed through trial court findings 
or conclusions who prevailed in the 
action, although the better practice 
is to state in the divorce decree the 
prevailing party. 

Tex.—Bronner v. Bronner, Civ.App., 
267 S.W.2d 577. 

62. Ariz.—^Brown v. Brown, 300 P. 
1007, 38 Ariz. 459. 

Qualification of both parties 
Trial Judges may employ so-called 
“Brown Decree'* where there is no 
evidence of recrimination, and both 
parties qualify for divorce. 
Arlz.--Hemphill v. Hemphill, 324 P. 

2d 225, 84 Ariz. 95. 

Same effect 

Where both parties asked for di¬ 
vorce and division of property and 
divorce was granted without stating 
on whose petition it was allowed, the 
effect of the Judgment was the same 
whether it was granted specifically 
to either party or generally without 
reference to who was more at fault, 
since both parties were divorced and 
the settlement of property rights 
and the custody of children is al¬ 
ways in the sound Judicial discre¬ 
tion of the court regardless of which 
party was the more guilty. 

Ariz.—Ackel v. Ackel, 110 P.2d 238, 
57 Ariz. 14, 133 A.L.R. 549, re¬ 
hearing denied 111 P.2d 628, 67 
Ariz. 118, 133 A.D.R. 656. 
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63. Iowa.—Oliver v. Oliver, 248 N. 
W. 233, 216 Iowa 67. 

64. Cal.—Cook's Estate, 17 P. 923 
19 P. 431, 77 C. 220, 11 Am.S.R. 
267, 1 L.R.A. 667. 

Prououucemeut of trial court that 
wife was awarded a divorce, that 
certain property should go to wife, 
that certain property should go to 
husband, and that certain other prop¬ 
erty composed of mineral interest 
and oil and gas leasehold interests 
and corporate stocks should be equal¬ 
ly divided between the parties in a 
division to be made by their attor¬ 
neys, was a “Judgment," although It 
was not reduced to writing in a 
formal Journal entry, and although 
minute entry of clerk on trial docket 
recited that the suit was continued 
as to attorney fees. 

Okl.—^Mabry v. Baird, 219 P.2d 234, 
203 Okl. 212. 

Entry on authority of decision 
(1) A divorce Judgment need not 
be signed by Justice of court or offi¬ 
cial referee, but is entered by county 
clerk on authority of court’s deci¬ 
sion or referee’s report, which has 
effect of court decision where ref¬ 
erence was to hear and determine, 
and object of obtaining Justice’s or 
referee’s signature Is to relieve clerk 
from necessity of satisfying himself 
by studying papers that Judgment 
corresponds with decision or report. 
N.T.—Snell v. Snell. 32 N.T.S.2d 485, 
177 Misc. 923. 

<2) However, final Judgment, di¬ 
rected by interlocutory Judgment on 
court’s decision or referee’s report 
to be settled by court or referee, must 
be signed by Judge or referee. 

N.T.—Snell V. Snell, supra. 

65. Mass.—Cook v. Cook, 10 N.E. 
749, 144 Mass. 163. 

65.5 Pla.—Sahler v. Sahler, 17 So. 
2d 105, 154 Fla. 206. 

66. La.—Jackson v. Swift & Co., 
App., 151 So. 816. 

67. La.—Jackson v. Swift & Co., 
supra. 
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during vacation by consent of the parties after it 
had been read and rendered during its legal term is 
valid.®'^-® A decree may not be collaterally at¬ 
tacked on the ground that the judge signed it while 
in an adjoining county in his district.68 

Rule to show cause. Under some circumstances, 
the court will not award a final decree of divorce un¬ 
til after a rule to show cause has been issued and 
made absolute.®^*^ Where personal service of the 
rule cannot be made within the jurisdiction, the rule 
should not be personally served without the jurisdic¬ 
tion, but instead notice should be given by publica¬ 
tion as prescribed by rule of court.®® 

Exceptiom to a divorce decree may not be con¬ 
sonant with proper practice in a particular jurisdic¬ 
tion.*^® 

Time. In some states the ordinary practice is to 
sign and file divorce decrees at the end of the term,7i 
and a decree is not considered rendered until the 
last day of the term unless a special judgment day in 
the case is ordered.^® A judgment is not invalid on 
the ground that it was rendered after the expiration 
of the term where an order extending the term un- 
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til the conclusion of the trial was apparently made 
in compliance with the statute.*^® 

Under a statute prohibiting the granting of a di¬ 
vorce decree within a certain number of days after 
the filing of the suit, the signing of the decree with¬ 
in such time is unauthorized and the decree is in¬ 
valid but such a statute is not violated where, 
at the time of the granting of the decree, the speci¬ 
fied time has elapsed after the filing of the original 
petition,*^®-!® although not after the filing of an 
amended petition which was but an amplification of 
the original.7^ A statute precluding the granting 
of a decree until after the expiration of a certain 
number of weeks after the service of summons is not 
contravened where, when the decree is granted, the 
required time has elapsed after the service of sum¬ 
mons, although not after the filing of a cross peti¬ 
tion.*^® 

Validity or invalidity generally. A divorce judg¬ 
ment rendered in disregard of the express provisions 
of the divorce statute is void,"^®*® and a divorce de¬ 
cree rendered before the case is at issue is in- 
valid.*^®-!® Likewise, fraud or duress practiced on 


67La.—^Freeman v, Mayer, 33 So, 
2d 194, 212 La. 681. 

68. Or.—Steiwer v. Steiwer, 230 P. 
359, 112 Or. 486. 

68.5 Pa.—Jones v, Jones, Com.Pl., 
36 Berks Co, 81—Shcllchamor v. 
Shellehamer, Com.Pl., 1 Oumb.L.J. 
144—^Penland v. l*unland, Com.Pl., 
34 Dcl.Co. 469, 61 York Leff.Ruc. 
112 . 

69. Pa.—Billcrbeck v. Billorbock, 28 
Del.Co. 383. 

70. Pa.—^Mlers v. Miers, 34 Lua.Lt»g. 
Resr. 56. 

71. Mo.—Jones v, Jones, 8 A.2d 141, 
136 Me. 238. 

Vacation, 

(1) The vacation Jurisdiction of 
a superior court JUHtl<;e, of any g^iven 
divorce libel, whether that Jurisdic¬ 
tion devolved on him as j>reHlding 
Justice of the court term last ad¬ 
journed or was assumed by him 
during a vacation, must be culminat¬ 
ed by him by a de<;reo rendered in 
the same vacation or forfeited totally 
to the next succeeding term of court. 
Me.—^Dumais v. Bumais, 134 A.2d 

371, 153 Me. 24. 

(2) Bivorce decree rendered by Jus¬ 
tice in thu second vacation occur¬ 
ring after court term wherein hear¬ 
ing was had was of no effect. 

Me,—^Dumais v. Bumals, supra. 

72. N.H.—^Vigno v. Vlgno, 106 A, 
286, 79 N.H. 108. 

73. Tex.—Cain v. Cain, Civ.App., 184 
S.W.2d 506^ 


73.5 Ga.—^Murray v. Dukes, 62 S.E. 
2d 468, 204 Ga. 866. 

Ind.—Baker v. Baker, 100 N.E.2d 900, 
121 lnd.App. 564. 

Waiver held ineffective 

Defendant in divorce case cannot 
waive the time for filing suit as 
fixed by law so as to confer Jurisdic¬ 
tion on court to grant divorce at 
a term of court which would not be 
the first or appeamnee term of such 
court, where court would not have 
such Jurisdiction in absence of ac¬ 
tual filing within the time prescribed 
by law. 

Ga.—Tatum v, Tatum, 46 S.E.2d 916, 
203 Ga. 406. 

Xa Texas 

(1) Statute providing that divorce 
action shall not bo heard and Judg¬ 
ment granted within specified number 
of days after filing is mandatory and 
a Judgment rendered prior to the pre- 
scrilu^d time is void. 

Tex.—Givens v. Givens, Civ.App., 304 
S,W.2d 577—Snow v. Snow, Civ. 
App., 223 S.W. 240—Beeler v. 
Beeler, Clv.App., 218 S.W. 663. 

(2) It has been held, however, that 
such statute is not Jurisdictional, and 
noncompliance with provisions there¬ 
of would not render Judgment void 
and subject to collateral attack. 

Tex.—Graham v. Seale, Civ.App., 221 

S.W.2d 353. 

73*10 PotltioxL praying for general 
relief 

Where bill originally filed was one 
containing allegations sufilclent to 
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authorize the granting of a divorce a 
vinculo, court could have granted a 
divorce under prayer for general re¬ 
lief without an amendment specifical¬ 
ly asking divorce; and consequently, 
where original bill was filed more 
than thirty days prior to decree of 
divorce, circuit court rule that no 
decree in suit for divorce should be 
passed in less than thirty days from 
filing of bill was not violated. 

Md.—^Brooks v. Brooks, 41 A.2d 367, 
184 Md. 419. 

74. Tex.—^Van Dyck v. Van Dyck, 
Civ.App., 121 S.W.2d 642, error dis¬ 
missed. 

Bights not prejudiced. 

Where wife's bill of complaint for 
support and maintenance was filed on 
July 16, 1946, and an amendment add¬ 
ing prayer for divorce a mensa et 
thoro was filed on Oct. 25, 1946, al¬ 
lowance of amendment did not preju¬ 
dice rights of party defendant, and 
decree of divorce signed on Nov. 1, 
1946, was valid although court rule 
provided that decree of divorce 
should not be passed in less than 
thirty days from filing of bill. 

Md.—Ritz V. Ritz, 62 A.2d 729, 188 
Md. 336. 

75. Ohio.—Gaffney v. Gaffney, 167 
N.E. 897, 32 Ohio App. 274. 

75.5 Tex.—^Bronner v. Bronner, Civ. 
App., 267 S.W.2d 677. 

75.10 Ill.—McKeon v. McKeon, 124 
N.E.2d 564, 4 Ill.App.2d 516. 
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a party may render a divorce decree invalid/^.is 
and collusion of the parties is sufficient to render a 
divorce decree voidable even though the court ren¬ 
dering the decree had jurisdiction.'^5.20 a decree of 
divorce which is a nullity cannot be made valid by 
way of estoppel,*^® and the court may not by a nunc 
pro tunc order validate a divorce decree which was 
invalid when rendered.'^^-S 

Various matters have been held not to affect the 
validity of the decree.*^A decree of divorce is 
not void because of facts which, as matters of de¬ 
fense, should have been urged before judgment or 
in a proper proceeding to set it aside,or because 
it was obtained pursuant to a property settlement 
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agreement which is void;'^^ and laches may pre¬ 
clude an attack on the decree on the ground of fraud 
where one of the parties has married again.79 

b. Jurisdiction and Determination and Becital 
Thereof 

The court must have Jurisdiction of the parties and 
of the subject matter in order to render a valid divorce 
decree, and a decree of divorce rendered by a court with¬ 
out jurisdiction is absoluteiy void. 

The court in a divorce action must have jurisdic¬ 
tion of the parties and of the subject matter in or¬ 
der to render a valid decree,and a decree of 
divorce rendered by a court without jurisdiction is 
absolutely void.^® Jurisdictional facts must affirma- 


75.15 Wis.—Guzzo v. Guzzo, 68 N.W. 

2d 559, 269 Wis. 21. 

Settlement agfreement 
If a divorce decree, which gave 
effect to a settlement agreement, was 
obtained by the husband by duress or 
fraud, that infirmity goes to the de¬ 
cree as a whole, including the part 
of the decree effectuating the settle¬ 
ment agreement 

Ala.—Cary v. Cary, 69 So.2d 659, 257 
Ala. 431. 

75.20 Cal.—^Roberts v. Roberts, 185 
P.2d 381, 81 C.A.2d 871. 

76. Cal.—^Roberts v. Roberts, supra. 
N.T.—Risk V. Risk, 7 N.Y.S,2d 418, 
169 Misc. 287—Coakley v. Coakley, 
293 N.Y.S. 421, 161 Misc. 867. 
railure to q.uestio]i. jurisdiction. 

Husband, who had successfully 
maintained divorce action against 
wife, could not be said to have 
waived his right to object to validity 
of divorce judgment or to have be¬ 
come estopped to challenge such 
validity by reason of his failure to 
question circuit court’s jurisdiction, 
either before or after entry of judg¬ 
ment, in absence of showing of 
prejudice to wife. 

Tenn.—^Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

76.5 Ark.—^Pope v. Pope, 210 S.W.2d 
319, 213 Ark. 321. 

76.10 Ala.—O’Bannon v. O’Bannon, 
58 So.2d 779, 257 Ala. 246. 

Ark.—Faulkner v. Mowry, 307 S.W.2d 
860. 

Ky.—Ray v. Ray, 196 S.W.2d 609, 302 
Ky. 788. 

Mont.—Deich v. Deich, 323 P.2d 35. 
Defect in. form of process 
Ga.—Whaley v. Whaley, 66 S.E.2d 
722, 208 Ga. 323. 

False testimony in a divorce case 
will not render divorce decree void 
since perjury in connection with 
merits can be reached only by ap¬ 
peal. 

Mo.—Stratford v. Stratford, 225 S.W. 
2d 160, 240 Mo.App. 1183. 


Xnsanlty 

(1) Mere fact that wife was ad¬ 
judged insane a short time after case 
was tried was not sufficient to upset 
decree of divorce in favor of husband 
because of general indignities, in¬ 
cluding unfounded charges by wife 
that husband was guilty of infidelity, 
but it was necessary to show that 
wife was insane at time the acts 
constituting grounds for divorce 
were committed. 

Mo.—^Koslow V. Taylor, 203 S.W.2d 
433, 356 Mo. 755. 

(2) Where husband sought divorce 
from wife, but wife was granted di¬ 
vorce on her cross bill, and cross bill 
and answer to it disclosed wife had 
been adjudged insane, even if hus¬ 
band sought to practice fraud on 
court by failure to disclose that wife 
had been adjudged insane, such at¬ 
tempt could not have been success¬ 
ful, and did not render wife’s di¬ 
vorce decree invalid. 

Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 
S.Ct 83, 350 U.S. 842, 100 L..Ed. 
751. 

(3) Defendant’s subsequent remar¬ 
riage and army service were not ma¬ 
terial to issue whether divorce decree 
was invalid because of plaintiff’s 
mental incompetency. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Wis. 157. 

77. Ga,—^Rozetta v. Rozetta, 182 S. 
E. 847, 181 Ga. 494. 

Defect in. deposition 
Fact that corroborating witness in 
wife’s divorce suit gave deposition as 
to wife’s residence four days before 
completion of three months’ resi¬ 
dence requirement by wife did not 
render decree void. 

Ark.—Knight v. Knight, 258 S.W.2d 
41, 222 Ark. 79. 

78. Ky.—Dodd v. Dodd, 129 S.W.2d 
166, 278 Ky. 662. 

79. Miss.—^Lamar v. Houston, 184 
So. 293, 183 Miss. 260. 

79.50 Ga.—Cohen v. Cohen, 74 S.E. 
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2d 95, 209 Ga. 459—Harmon v. Har¬ 
mon, 74 S.E.2d 75, 209 Ga. 474. 

Ill.—^Ward V. Sampson, 70 N.B.2d 324, 
395 Ill. 353. 

Md.—^Keen v. Keen, 60 A.2d 200, 191 
Md. 31. 

Neb.—^Zenker v. Zenker, 72 N.W.2d 
809, 161 Neb. 200. 

Nev.—^Wilson v. Wilson, 212 P.2d 
1066, 66 Nev. 405. 

Wis.—Sang v. Sang, 3 N.W.2d 340, 
240 Wis. 288. 

80. Ga.—^Hagan v. Hagan, 66 S.E.2d 
714, 208 Ga. 315—Powell v. Powell, 
59 S.E.2d 718, 207 Ga. l""^ones v. 
Jones, 184 S.B. 271, 181 Ga. 747. 

Ill.—^Riddlesbarger v. Riddlesbarger, 
83 N.E.2d 382, 336 IlLApp. 266. 

Ind.—Van Winkle v. Van Winkle, 118 
N.E.2d 389, 124 Ind.App. 626, re¬ 
hearing denied 119 N.E.2d 328, 124 
Ind.App. 626—^McKinney v. Bas¬ 
sett, 61 N.E.2d 79, 116 Ind.App. 
614. 

Iowa.—Korsrud v. Korsrud, 45 N.W. 
2d 848, 242 Iowa 178. 

Mass.—Shain v. Shain, 88 N.B.2d 143, 
324 Mass. 603, certiorari denied 70 
S.Ct. 492, 338 U.S. 954, 94 L.Ed. 
589—Old Colony Trust Co. v. Por¬ 
ter, 88 N.E.2d 135, 324 Mass. 581, 
12 A.L.R. 706. 

Neb.—Ivaldy v. Ivaldy, 59 N.W.2d 
373, 157 Neb. 204—Simon v. Simon, 
28 N.W.2d 393, 148 Neb. 620, 172 
A.Ii.R. 517. 

Nev.—^Perry v. District Court of 
Seventh Judicial Dist. in and for 
Esmeralda County, 174 P. 1058, 42 
Nov. 284. 

N.M.—Allen v. Allen, 194 P.2d 270, 52 
N.M. 174. 

Or.-Wiles v. Wiles, 315 P.2d 131, 211 
Or. 163. 

Pa.—^Mlntz V. Mintz, 83 Pa.Super. 
85. 

W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

Wis.—Guzzo V. Guzzo, 68 N.W.2d 559, 
269 Wis, 21. 

Decree against minor, without ap¬ 
pointment of or appearance by a 

guardian, is voidable. 

Pa.—^Lewis v. Lewis, 28 DeLCo., 453. 
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tively appearSi from the record ;82 and where they 
do not appear elsewhere, they must be recited in the 
decree.82 However, the decree is not necessarily 
void on its face because it fails to recite some juris¬ 
dictional fact, such as notice to defendant,24 or 
plaintiff^s residence,®^ or the fact that the cause for 
divorce arose in the state,2 2 as it may be aided by 
the record or findings disclosing the fact of plain¬ 
tiff's residencc27 or some other jurisdictional fact.28 

In some jurisdictions, requirements as to residence 
of the parties arc not jurisdictional so that a defect 
with respect thereto renders the decree voidable and 
not void.22-6 A divorce may be denied without an 
express finding of facts sufficient to give the court 
jurisdiction to grant a divorce.22 Where the peti¬ 
tion or complaint alleges facts sufficient to confer 
jurisdiction on the court, the court has jurisdiction 
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to determine whether or not such facts exist and 
where jurisdictional facts are admitted in the plead¬ 
ings, a divorce decree is not void for failure to re¬ 
cite them.2i 

c. Gonfoxmity to Pleadings, Evidence, Findings, 
or Verdict, and Wish of Prevailing Party 

(1) In general 

(2) Prayer for relief; wishes of parties 
(1) In General 

A decree of divorce must be based on, and conform 
to the pleadings, as well as to the verdict, or, If there Is 
no verdict, the findings of fact or the evidence. 

In accordance with the rule applicable in civil ac¬ 
tions generally, a decree of divorce must be based on, 
and conform to, the pleadings^^ and the issues raised 


Acts imrsnant to decree 
Where divorce decree was void be¬ 
cause court lacked jurisdiction, ev¬ 
erything done pursuant to the entry 
of that decree was a nullity. 

Ill.—^Riddlesbarger v. Kiddlesbargor, 
83 N.E.2d 382, 336 IlLApp. 2GG. 
Simulated residence 
The jurisdiction of court to grant 
a divorce is determined by bona ilde 
domicile of at least one of spouses, 
and where neither has established a 
statutory domicile in the state with 
honest intentions to reside there 
permanently, a divorce decree based 
on simulated residence of plaintiff 
only, is void. 

€al.—^Roberts v. Roberts, 185 P.2d 
381, 81 O.A.2d 871. 

^Decree held not void on face for lack 
of luidsdictlon 

Cal.—Stark v. Minta, 1D2 P.2d 87, 85 
C.A.2d 110. 

81. Ala.—rhilllps V. Ashworth, 124 
So. 519, 220 Ala. 237. 

JB2. Ala.—Ex parte Mercer, 49 So.2d 
670, 255 Ala. 3—Tillery v. Tillery, 
116 So. 37, 217 Ala. 142. 

83. Ill.—Bayer v. Bayer, 234 IlKApp. 
323. 

Pinding 

In action for divorce, under the 
statute, the trial court must in all 
cases And jurisdiction. 

Iowa.—^Miller v. Miller, 46 N.\V.2d 
732, 242 Iowa 706. 

84. Mo.—Mar.shall v. Marshall, 88 
Mo.App. 325. 

85. Wash.—Peyton v. Teyton, 68 P. 
757, 28 Wash. 278. 

19 C.J. p ICO note 18. 

86. Ill.—MilaahwskiB v. Milashw- 
skis, 140 I11.APP. 501. 

87. Cal.—Coleman v. Coleman, 138 
P, 362, 23 C.A. 423. 

Minn.—Salzbrun v. Salzbrun, 83 N.W. 
1088, 81 Minn. 287. 


88. Ill.—Milashwskis v. Milashw- 
skis. 140 I11.APP. 501. 

Mo.—Marshall v. Marshall, 88 Mo. 
App. 325. 

Ohio.—State v. Oppal, App., 77 N.E.2d 
270. 

88.5 Ky.—Weintraub v. Murphy, 240 
S.W.2d 504. 

Tex.—^Buffaloe v. Buffaloe, Civ.App., 
210 S.W.2d 420, error dismissed. 
Wash.—^Hammond v. Hammond, 278 
P.2d 387, 46 Wash.2d 855. 

Pailure of proof 

Where trial court had jurisdiction 
of subject matter and had jurisdic¬ 
tion over defendant, but because of 
plaintiff’s failure to prove his statu¬ 
tory residence was required to enter 
judgment for defendant, trial court’s 
Judgment in favor of plaintiff was 
voidable but not void. 

Ohio.—Welge v. Welge, 94 N.B.2d 
210, 87 Ohio App. 95. 

Poise testimony 

Where statute relating to the res¬ 
idence of plaintiff in a divorce suit 
is not jurisdictional, a judgment 
based on false testimony as to plain¬ 
tiff’s re.sidence is not void. 

Tex.—^Mitchell v. Mitchell, Civ.App., 
100 S.W,2d 690. 

89. Gal,—Loudon v. Loudon, 189 P. 
725, 46 C.A. 699. 

90. Ark.—Butts v. Butts, 238 S.W. 
600, 152 Ark. 399. 

Ohio.—01a.ssman v. Glassman, 60 N. 
E.2d 716, 76 Ohio App. 47. 

Sesidence 

<1) In divorce action, the court has 
jurisdiction to determine question 
whether plaintiff had established a 
residence as required by statute. 
Ohio.—Miller v. Miller, 13 Ohio Supp. 
95. 

<2) In divorce proceeding wherein 
evidence was in eonllict as to whether 
plaintiff was resident of state, issue 
was a matter within trial court’s dis¬ 
cretion to determine, and decree dis- 
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solving marriage was not void be¬ 
cause trial court had no jurisdiction. 
Ky.—^Lampkin v. Lampkin, 258 S.W. 
2d 720. 

91- Colo.—Jones v. Jones, 207 P. 
596, 71 Colo. 420. 

92. Ky.—Savage v. Savage, 169 S.W. 
2d 44, 289 Ky. 510. 

Pa.—^Forrester v. Forrester, 77 Pa. 
Super. 364—^Moses v, Moses, 77 Pa. 
Super. 154. 

Superseded pleading 
It is at least a ground for review¬ 
ing the case that the decree purports 
to grant a petition which is no longer 
before the court, such as a petition 
which has been superseded by an 
amended pleading. 

R.I.—David V. David, 131 A. 651, 47 
R.I. 139. 

Sufficiency of pleadings 

(1) Court is without jurisdiction 
to render decree of divorce in favor 
of defendant in divorce action who 
Ales cross bill which is not signed or 
verified. 

Mo.—^Thompson v. Thompson, App., 
84 S.W.2d 990. 

(2) Complaint charging willful de¬ 
sertion of thirteen days’ duration and 
praying for separate maintenance 
only did not sustain decree granting 
an absolute divorce. 

Mont.—Crenshaw v. Crenshaw, 182 P. 
2d 477,120 Mont. 190. 

(3) A divorce decree which was 
not sustained by the complaint could 
not be sustained on other and sub¬ 
stantially different grounds alleged 
in so-called “cross-complaint to de¬ 
fendant's cross-complaint.” 

Mont.—Crenshaw v. Crenshaw, su¬ 
pra. 

(4) Where bill for divorce fails to 
allege a statutory ground, the decree 
is void. 

Ala.—Spencer v. Spencer, 47 So.2d 
252, 254 Ala. 22. 
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thereby t)ut it cannot be granted on the pleadings 
alone it should be supported by the findings of 


fact, or the decree of divorce should be sup- 


(5) It has been held, however that, 
if there is a defect in the pleadings, 
the judgment of divorce is erroneous 
only and not void. 

Ky.—Ray v. Ray, 196 S.W.2d 609, 302 
Ky. 788. 

(6) After hearing evidence, the 
court may award a divorce on a pe¬ 
tition which, although alleging stat¬ 
utory grounds in general terms, is 
good as against a general demurrer. 
Tex.—Coffman v. Coffman, Civ.App., 

83 S.W.2d 416. 

(7) Although complaint does not 
sufficiently give nature of acts of 
cruelty relied on, divorce may be 
granted if evidence at trial sufficient¬ 
ly establishes nature of the acts. 

Ala.—Harris v. Harris, 64 So.2d 291, 

256 Ala. 142. 

Construction of decree 

(1) Where, in suit for divorce by 
husband with cross bill by wife, de¬ 
cree was granted husband on motion 
of counsel for plaintiff for decree on 
evidence at hearing, the decree will 
be treated as granted on grounds 
stated in the bill, although court in 
its opinion used the term ^'public 
policy.” 

Mich.—Stout V. Stout, 178 N.W. 648, 
211 Mich. 238. 

(2) Court may render valid divorce 
judgment without expressly declar¬ 
ing affirmance of material facts al¬ 
leged in petition; its act in render¬ 
ing judgment of divorce implies af¬ 
firmance of facts alleged in petition, 
unless judgment excludes such im¬ 
plication. 

Tex.—Churchill v. Churchill, 26 S.W. 
2d 1054. 119 Tex. 224. 

Pleadings held to support Judgment 

(1) In general. 

Ky.—Thomas v. Thomas, 252 S.W.2d 
38—Ratliff V. Ratliff, 210 S.W'.2d 
969, 307 Ky. 282. 

Tex.—Lindsey v. Lindsey, Civ.App., 
228 S.W.2d 878—Parker v. Parker, 
Civ.App., 166 S.W.2d 926. 

(2) Where complaint was bill for 
divorce which contained prayer for 
requested annulment of marriage and 
divorce and property division, and 
defendant’s answer treated bill as 
bill to dissolve valid marriage and 
denied that defendant was legally 
married to complainant because de¬ 
fendant was not divorced from for¬ 
mer wife, chancellor had jurisdiction 
to grant annulment or divorce, which¬ 
ever was justified under evidence. 
Miss.—Chrismond v. Chrismond, 52 

So.2d 624, 211 Miss. 746 certiorari 
denied 72 S.Ct. 167, 342 U.S. 878, 
96 L.Ed. 659. 

93. lU.—Anderson v. Anderson, 171 
N.E. 504, 339 IlL 400. 


Okl.—Le Clair v. Calls Him, 233 P. 

1087, 106 Okl. 247. 

19 C.J. p 161 note 25. 

94. N.Y.—Sigmund v. Sigmund, 261 
N.T.S. 267, 233 App.Biv. 214. 

R.I.—^McLaughlin v. McLaughlin, 117 
A. 649, 44 R.I. 429. 

95. Cal.—Lucich v. Lucich, 172 P.2d 
73, 75 C.A.2d 890—Cuneo v. Cuneo, 
181 P. 229, 40 C.A. 564. 

Ill.—Neely v. Neely, 223 Ill.App. 168 
—^Lyons v. Lyons, 219 Ill.App. 620. 
Iowa.—^Weatherill v. Weatherill, 25 
N.W.2d 336, 238 Iowa 169. 

19 C.J. p 161 note 30. 

Findings in decree 

(1) The decree itself may contain 
sufficient findings of fact or recite 
sufficient ultimate facts to sustain 
the conclusion drawn. 

Ill.—Rybabowicz v. Rybabowicz, 125 
N.B. 370, 290 Ill. 550. 

Tomasiewicz v. Tomasiewicz, 229 
IlLApp. 385—Richardson v. Rich¬ 
ardson, 229 IlhApp. 96. 

(2) Where the original bill in a 
husband’s suit for divorce charges 
the wife with desertion on a certain 
date and the wife’s cross bill for sep¬ 
arate maintenance charges the hus¬ 
band with desertion on the same date, 
a decree which recites that the cause 
was heard on the bill, the cross bill, 
and the evidence and that the court 
finds that the equities are with de¬ 
fendant and that complainant was 
guilty of willful desertion is, in sub¬ 
stance, a finding that complainant’s 
bill was without equity, and is suffi¬ 
cient, although proper practice would 
have been to dismiss the original bill 
before entering a decree on the cross 
bill. 

Ill.—Eick V. Elck, 277 IlLApp. 329. 

(3) It is better practice that the 
decree contain findings of fact; but 
omission thereof is not fatal where 
the decree is sustained by abundant 
testimony. 

Iowa.—Oliver v, Oliver, 248 N.W. 
233, 216 Iowa 57. 

<4) Judgment of divorce is not 
rendered ineffective merely because it 
and the findings are incorporated in 
the same document. 

Cal.—^Dracovich v. Dracovich, 200 P. 
44, 53 C.A. 36L 

(5) In action for divorce. Judg¬ 
ment reciting that certain allegations 
of complaint were found to be proved 
was equivalent to finding that allega¬ 
tions not recited were not found 
proved; and it complies with rule re¬ 
quiring that judgment indicate par¬ 
ticular facts found. 

Conn.—^Poss v. Poss, 136 A. 98, 105 
Conn. 502. 

(6) On the other hand, if an ap¬ 
plicable statute provides that the de¬ 
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cree need not recite the facts on 
which it is based but only the con¬ 
clusions to which the court has come, 
it will be accorded effect. 

Tenn.—Sloan v. Sloan, 295 S.W. 62, 
155 Tenn. 422. 

(7) Statutory provision under 
which findings of fact and conclu¬ 
sions of law will operate as decree of 
divorce at expiration of six months 
is not retroactive, and is inapplica¬ 
ble to findings and conclusions en¬ 
tered before effective date of statute. 
Colo.—Cartier v. Cartier, 28 P.2d 1010, 

94 Colo. 167. 

(8) Also, the statute is Inoperative 
where the findings of fact and con¬ 
clusions of law do not contain the 
specific terms and provisions required 
by the statute. 

Colo.—Cartier v. Cartier, 291 P. 1035, 
88 Colo. 76. 

(9) Where there was no request for- 
findings of facts, court was not bound' 
to reduce its findings to writing and 
place them on file, and was not re¬ 
quired to set forth in divorce decree* 
all facts which were material and 
formed basis of decree. 

Vt.—Sage V. Sage, 61 A.2d 657, 115. 
Vt. 364. 

JudgmeiLt Is predicated oil required, 
findings 

Cal.—Tompkins v. Tompkins, 187 P. 

2d 840, 83 C.A.2d 71. 

Judgment held proper under findings: 
Cal.—Silverstein v. Silverstein, 174. 

P.2d 486, 76 C.A.2d 872. 

Conn.—^Augur v. Augur, 49 A.2d 666„ 
133 Conn. 211. 

Iowa.—Worthington v. Worthington, 
29 N.W.2d 186, 238 Iowa 1044. 
N.y.—Fisher v. Fisher, 227 N.T.S. 
346, 223 App.Div. 19, affirmed 166. 
N.B. 460, 260 N.Y, 313, 61 A.L.R. 
1523. 

Okl.—Phillips V. Phillips, 267 P.2d 
597. 

Xnoonsistency 

(1) Decree purporting to award* 
husband a divorce on his original 
bill based on wife’s cruel and inhu¬ 
man treatment and to award wife a 
divorce on her cross bill on groundi 
of desertion, could not stand. 

Tenn.—Brewies v. Brewies, 178 S.W. 

2d 84, 27 Tenn.App. 68. 

(2) Finding that both parties in at 
divorce action are entitled to a di¬ 
vorce destroys itself so far as any in¬ 
ference or presumption can be based 
thereon on appeal from part of decree¬ 
granting wife alimony. 

Tenn.—Barber v. Barber, 192 S.W.2d. 

79, 28 Tenn.App. 659. 

Couclusiou of law 
A conclusion that a certain unspec¬ 
ified course of conduct inflicted griev¬ 
ous mental or physical suffering; 
standing alone is a conclusion of lawr 
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ported by the evidence preserved in the record, 
unless the decree is based on the verdict of a jury, 97 
in which case it must be in accordance with the ver- 
dict,99 or at least in substantial conformity there¬ 
with.®^ Ordinarily, where a pleading states a 
cause of action for a divorce and the evidence es¬ 
tablishes the truth of the allegations, the court must 
grant a divorce and has no discretion to deny it;i 
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but there may be conditions and circumstances un¬ 
der which the court should exercise a sound discre¬ 
tion in granting or withholding relief and in deter¬ 
mining the extent thereof.^ 

Where both parties ask for a divorce, the evidence 
in a particular case may justify the award of a 
divorce to both parties,® or to one of the parties 


which will not support a judgment of 
divorce, since although such a find¬ 
ing is necessary and is the ultimate 
fact to be found under the codal sec¬ 
tion defining “extreme cruelty,” un¬ 
less the course of conduct causing the 
result is specifically found, the right 
to a review of the trial court's action 
would be vitiated. 

Cal.—Lucich v. Lucich, 172 P.2d 73, 
76 C.A. 890. 

96. Ill.—Field v. Field, 149 N.E. 767, 
319 111. 2C8. 

Lyons V. Lyons, 219 Ill.App. 620. 
Mont.—Shaw v. Shaw, 208 P.2d 614, 
122 Mont. 693. 

Okl.—Brockhaus v. Brockhaus, 230 P. 
238, 104 Okl. 13. 

Pa.—^Bowden v. Bowden, 63 A.2d 892, 
161 Pa.Supcr. 150. 

Tex.—Crawford v. Crawford, Civ. 
App.. 181 S.W.2d 992, error dis¬ 
missed. 

19 C.J. p 161 note 81. 

Evidenoe Introduced to prove another 
ground 

Only an extraordinary case will 
warrant a decree for divorce for cruel 
and Inhuman treatment on testimony 
introduced to prove adultery but held 
insufficient to do so. 

Tenn.—^Miller v. Miller, 6 Tenn.App. 
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PUU and satisfactory evidence 
Action of trial court in rendering 
Judgment on verdict of jury in di¬ 
vorce suit finding wife guilty of men¬ 
tal cruelty entitling husband to di¬ 
vorce was a finding that evidence was 
full and satisfactory to the trial 
court. 

Tex.—Crum v. Crum, Civ.App., 282 S. 
W.2d 280. 

When preservation of evidence not 
necessary 

(1) Unless it is asserted that the 
findings are not justified, it is not 
necessary to preserve the evidence 
by a certificate of evidence where the 
decree, or order modifying the de¬ 
cree, recites sufilcient facts to sup¬ 
port it 

111.—^Rybakowlcs v. Bybakowics, 126 
K.E. 370, 290 Ill. 550. 

Tomasiewlcz v. Tomaslewics, 229 
Ill.App. 385—Richardson v. Rich¬ 
ardson, 229 Ill.App. 96. 

<2) Indeed, it has been stated gen¬ 
erally that it is not necessary to va¬ 
lidity of divorce judgment that evi¬ 
dence on which It was based be dis¬ 
closed by record. 


Ind.—Bowser v. Tobin, 18 N.B.2d 773, 
215 Ind. 99. 

Judgment notwithstanding verdict 
In divorce action tried to court 
without jury, where plaintiff failed to 
present substantial evidence showing 
statutory residence, defendant could 
not file motion non obstante veredicto 
after court entered decree granting 
divorce, even if such motion were 
appropriate in trial to court without 
jury. 

Ohio.—Welge v. Welge, 94 N.B.2d 210, 
87 Ohio App. 95. 

Bvidenee held to support Judgment 
Tex.—^Parker v. Parker, Civ.App., 165 
S.W.2d 926. 

97. Ill.—Llpe V. Lipe, 168 N.B. 411, 
327 Ill. 39. 

19 C.J. p 161 note 32. 

98. N.T.—Arnold v. Arnold, 243 N. 
Y.S. 344, 230 App.Div. 79. 

N.C.—Saunderson v. Saunderson, 141 
S.B. 672, 195 N.C. 169—Bills v. El¬ 
lis, 130 S.B. 7, 190 N.C. 418. 

Tex,—^Hunter v. Hunter, Civ.App., 
187 S.W. 1049. 

Concliislveness of verdict see supra 
§ 165. 

Recital in Judgment 
Judgment reciting plaintiff's right 
to divorce on verdict of Jury showed 
material facts alleged in petition 
were proved to court's satisfaction. 
Tex.—Churchill v. Churchill, 26 S. 

W,2d 1064, 119 Tex. 224. 

Judgment notwithstanding verdict 

(1) On motion for judgment n. o. 
V., it is not the function of the court 
to pass on the credibility of wit¬ 
nesses or to reach an independent 
conclusion on the merits. 

Pa.—Hahn v. Hahn, 20 Erie Co., 189. 

(2) In divorce proceeding brought 
by husband on ground of cruelty, if 
husband’s testimony is sufficiently 
credible, in light of opposing evi¬ 
dence, to warrant acceptance by a 
reasonable person, court may not 
enter Judgment notwithstanding the 
verdict. 

in,—.Surratt v. Surratt, 145 N.B.2d 
594, 12 llL2d 21. 

99. Tex.—Hunter v. Hunter, Civ. 
App., 187 S.W. 1049. 

1. Cal.—^Harman v. Harman, 247 P. 
194, 198 C. 696. 

Bee V. Dee, 261 P. 601, 87 C.A. 17. 
Fla.—Thompson v. Thompson, 106 So. 
318, 90 Fla. 41. 
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Mass.—^Reddington v. Reddington, 59 
N.E.2d 775, 317 Mass. 760, 159 A.L. 
R. 1448. 

Mo.—^Hess V. Hess, App., 183 S.W.2d 
560—Key v. Key, App., 93 S.W.2d 
256—^Needham v. Needham, App., 
299 S.W. 832. 

Or.-Billion v. Billion, 3 P.2d 1113, 
137 Or. 622. 

Utah.—^Anderson v. Anderson, 138 P. 
2d 252, 104 Utah 104—Steed v. 
Steed, 181 P. 446, 64 Utah 244. 

Wis.—^Mattson v. Mattson, 235 N.W. 

767, 204 Wis. 424, 74 A.L.R. 269. 
Discretion of court generally see su¬ 
pra § 15. 

Duty 

Where statutory ground for di¬ 
vorce has been sufficiently alleged 
and allegation has been sustained by 
overwhelming proof, it is duty of 
chancellor to grant divorce where 
complaining spouse is shown to be 
without fault in bringing about the 
existence of alleged ground for di¬ 
vorce. 

Fla.—Curtis v, Curtis, 22 So.2d 791, 
156 Fla. 344. 

Divorce caanot he arbitrarily or 
oaprloionsly denied plaintiff, whose 
evidence establishes truth of allega¬ 
tions in complaint. 

Cal.—Quagelli v. QuagelU, 277 P. 
1089, 99 C.A. 172. 

2. Conn.—Kelsall v. Kelsall, 90 A.2d 
878, 139 Conn. 163. 

Utah.—Anderson v. Anderson, 138 P. 
2d 262, 104 Utah 104—Steed v. 
Steed, 181 P. 446, 64 Utah 244. 

To whom decree awarded 
Where a cause of action for di¬ 
vorce is established, broad discretion 
resides in the trial court in deter¬ 
mining, even on conflicting evidence, 
to whom the Interlocutory decree 
should be awarded. 

Cal.—^Karas v. Karas, 236 P.2d 415, 
107 C.A.2d 136. 

Discretion held not abused 
Ohio.—Underwood v. Underwood, 

App., 89 N.B.2d 167. 

3. U.S.—^Burch v. Burch, C.A.Virgln 
Islands, 196 F.2d 799. 

Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 46 C.2d 142—^Mueller v. Muel¬ 
ler, 282 P.2d 869, 44 C.2d 627. 

McClellan v. McClellan, App., 323 
P.2d 811. 

Wash.—^Bundy v. Bundy, 271 P. 268, 
149 Wash. 464, certiorari denied 49 
S.Ct 266, 279 U.S. 842, 73 L.Ed. 988. 
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rather than the other 5 or the evidence may au¬ 
thorize or require the denial of relief to both par- 
ties.4 The court is not bound to grant the decree to 
plaintiff, rather than defendant, merely because his 
or her pleading was filed first® A decree giving the 
husband a divorce and the wife alimony is not void 
because both were given at the same time, and 
neither supersedes the other,®-® 

(2) Prayer for Relief; Wishes of Parties 

Ordinarily, the court Is not called on to determine 
whether a party Is entitled to relief not prayed for, and 
It is error for the court to grant such relief; and the 
court should not, In the absence of statutory authority, 
grant a divorce to a party against his or her will and 
over his or her objection, on the application of the guilty 
and defeated party. 

Generally, where a party has grounds for either 
an absolute or limited divorce, he is not bound to sue 
for all the relief to which he is entitled, but may 
elect to sue for a separation or divorce from bed 


and board only.® Ordinarily, the court is not called 
on to determine whether a party is entitled to re¬ 
lief not prayed for;^ and, in the absence of statu¬ 
tory authority, it is error for the court to grant such 
relief,® although it is not beyond its jurisdiction to 
do so® where the case is contested and the particu¬ 
lar relief granted is authorized by the facts alleged 
and proved or admitted.^® However, it is not neces¬ 
sary that both parties pray for a divorce; it is 
proper to grant the prayer of one party, although the 
effect of the decree is not only to divorce that party, 
but also the other party who does not ask such re- 
lief.il 

According to some authority, a prayer for gen¬ 
eral relief in a divorce action cannot enlarge the 
power of the court to award relief which is not 
specifically demanded ;ii-® but it has also been held 
that a decree granting relief beyond the specific re¬ 
lief prayed, but within the prayer for general re¬ 
lief, is not void.i2 


3.5 Cal.—Taylor v. Taylor, 309 P.2d 
508, 150 C.A.2d 104. 

N.T.—-Kwisty v. Kwisty, 76 N.T.S.2d 
396, 273 App.Div. 841. 

Manningr v. Manning:, 68 N.Y.S.2d 
512. 

Oraolty 

Where record supported wife’s al¬ 
legations of extreme cruelty, trial 
court could enter judgment for di¬ 
vorce for wife notwithstanding fact 
that husband may have been entitled 
to a divorce on his cross petition. 
Okl.—Phillips V. Phillips, 267 P.2d 
697. 

Bivorce from bed and board 
Where a party has prayed for di¬ 
vorce from bed and board and has ad¬ 
duced sufficient proof duly corrobo¬ 
rated in support thereof, and in same 
action other party has prayed for an 
absolute divorce but has not adduced 
sufficient proof duly corroborated in 
support thereof, the trial court has 
no discretion in granting remedy, but 
must grant divorce from bed and 
board as prayed. 

Neb.—Shomaker v. Shomaker, 88 N. 
W.2d 221, 166 Neb. 164. 

4. N.T.—^Bohmert v. Bohmert, 150 
N.B. 511, 241 N.T. 446. 

N.D.—Helming v. Helming, 243 N.W. 
791, 62 N.D. 371. 

Ohio.—'Underwood v. Underwood, 
App., 89 N.B.2d 167. 

6- R.I.—^McKenna v. McKenna, 166 
A. 822, 53 R.I. 373. 

5.5 Tenn.—^Barber v. Barber, 192 S. 
W.2d 79, 28 Tenn.App. 569. 

N.Y.—^Hofmann v. Hofmann, 133 
N.E. 460, 232 N.T. 216. 

W.Va.—Kittle v. Kittle^ 102 S.B. 799, 
86 W.Va. 46. 


7. Md.—Wheeler v. Wheeler, 61 A. 
216, 101 Md. 427. 

8. Cal.—Ex parte Weiler, 289 P. 645, 
106 C.A. 485. 

Fla.—^Rawlins v. Rawlins, 198 So. 680, 
144 Fla. 762. 

Ga.—Don v. Don, 129 S.E. 287, 160 
Ga. 896. 

Idaho.—^McHan v. McHan, 84 P.2d 
984, 59 Idaho 496. 

Iowa.—Davis v. Davis, 229 N.W. 865, 
209 Iowa 1186. 

Ohio.—^Wickham v. Wickham, 171 N. 

E. 864, 35 Ohio App. 142. 

Okl.—Ewing v. Ewing, 209 P. 440, 
87 Okl. 72. 

Xnjiuctioii, against interference 
Where original complaint, to which 
demurrer was sustained with leave 
to amend, prayed for an order re¬ 
straining husband from molesting 
wife and from appearing at her place 
of employment, and ordering him to 
remove from family home and re¬ 
straining him from entering thereon, 
but amended complaint prayed only 
for dissolution of marriage ties, for 
approval of property settlement, and 
for ’’such other and further relief as 
is meet in the premises,” court had 
no authority to provide in divorce 
decree that husband be restrained 
from annoying or molesting wife and 
from appearing in or near her place 
of employment and their family 
home. 

Cal.—Viera v. Viera, 236 P.2d 630, 107 
C.A2d 179. 

9. Cal.—Ex parte Weiler, 289 P. 646, 
106 C.A. 486. 

10. Cal.—Greenwood v. Greenwood, 
282 P. 433, 101 C.A. 736. 

Amen Am ent of cross oomplaiht 
(1) Where husband brought suit 
for divorce, on ground of cruelty, and 
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wife cross complained for separate 
maintenance on ground of cruelty, 
and evidence justified the granting 
of divorce to either party, and there 
was no prospect of reconciliation, 
judge was not guilty of misconduct 
in reauiring wife to amend her cross 
complaint to pray for a divorce and 
in granting her a judgment for di¬ 
vorce and temporary alimony. 

Cal.—Weil V. Weil, 236 P.2d 169, 37 

C. 2d 770. 

(2) Where husband's pleading in 
divorce action did not pray for a di¬ 
vorce because a reconciliation was 
thought possible at time pleading 
was filed, but at conclusion of evi¬ 
dence wife’s counsel specifically 
agreed that husband’s answer might 
be amended to conform to the proof 
and be regarded as a cross complaint 
for divorce and that prayer of his 
pleading might be amended accord¬ 
ingly, wife could not complain that 
divorce was awarded to husband de¬ 
spite fact that, in his cross com¬ 
plaint, he did not ask for one. 

Wash.—^Memmer v. Memmer, 178 P. 
2d 720, 27 Wash.2d 414. 

11. Ky.—Lee v. Lee, 29 S.W.2d 10, 
234 Ky. 774. 

11.5 Cal.—^Buchanan v. Buchanan, 
249 P.2d 677, 114 C.A.2d 120. 
la. D.C.—^Helvestine v. Helvestine, 
89 F.2d 970, 67 App.D.C. 121— 
O’Neil V. O’Neil, 299 F. 914, 65 App. 

D. C. 40. 

Ky.—Johnson v. Johnson, 209 S.W. 
385, 183 Ky. 421. 

Mo.—Wells V. Wells, App., 117 S.W. 
2d 700. 

Wash.—Nelson v. Nelson, 106 P. 138, 
107 P. 195, 66 Wash. 571. 

Divorce a vlnonlo 

Where bill originally filed was one 
for specific relief but contained alle- 
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Ordinarily, an absolute divorce cannot be granted 
in a proceeding or cross proceeding for separate 
maintenance^^ unless the pleading of petitioner or 
cross petitioner is substantially one for divorce.^^ 
Likewise, the court may not grant a divorce to a 
wife in her suit for alimony and custody of minor 
children where her only request for a divorce is in 
the prayer of her reply to an answer and cross pe¬ 
tition of her husband for a divorce.i^-S It has been 
held, however, that where the husband filed a di¬ 
vorce action and the wife a cross petition for sep¬ 
arate maintenance and the facts warranted the 
granting of a divorce to the wife, and during the 
trial the wife stated that she wished a divorce, it is 
proper for the court to give the wife a divorce.i^-i® 
It has also been held that in a wife’s suit for mainte¬ 
nance and custody of children, where the bill did 
not seek a divorce specifically, but the allegations 
were sufficient to support a decree for divorce and 
a general prayer for relief was made therein, a 
divorce decree is authorizcd.^^-is 

Ordinarily, as discussed supra § 110, if the prayer 
specifically seeks an absolute divorce, a limited di¬ 


vorce will not be granted, and vice versa. So the 
court may not require a wife who prayed for a di¬ 
vorce from bed and board only to accept an abso¬ 
lute divorce where she has not requested such a 
decree, and the husband, who filed a cross petition 
for an absolute divorce, has not established his 
right to relief.20 However, regardless of the 
prayer for relief, the court may be authorized to 
grant either an absolute or a limited divorce accord¬ 
ing to the facts alleged and proved.i^-25 So, under 
some statutes, if the allegations and proof warrant 
it, an absolute divorce may be granted, although the 
complaint or cross complaint asks for a divorce from 
bed and board,or a divorce a mensa et thoro may 
be granted where a divorce a vinculo is prayed, if 
the cause proved is sufficient to entitle the party to 
the former.!® 

Although the trial does not proceed on the theory 
that separate maintenance will be sought, yet where 
both parties have prayed for a divorce and the wife 
has also asked for separate maintenance, it is better 
practice for the court, on deciding that neither party 
is entitled to an absolute divorce, to retain the case 


gallons sumdent to authorize the 
granting of a divorce a vinculo, the 
court may grant such a divorce under 
a prayer for gent'ral relief. 

Md.—Brooks v. Brooks, 41 A.Sd 3G7, 
184 Md. 410. 

Pnxfher eq,iiltahle relief 
Where husband sued his wife, al¬ 
leging grounds for divorce and pray¬ 
ing that certain real property in 
the wife's name be adjudged to be¬ 
long to him and that the court de¬ 
termine interest of tho parties in 
other property and for such other 
and further relief as the court might 
deem equitable and Just, and wife 
an.swered tho petition and tiled a 
cross petition for divorco, court had 
jurisdiction to grant divorco to hus¬ 
band. 

Kan.—Fink v. Fink. 244 P.2d 184, 173 
Kan. 82. 

13. Iowa .—"Da Btjus v. Ho Ileus. 237 | 
N.W. 323, 212 Iowa 7G2—Pavis v, 
Davis, 229 N.W. 8G5, 209 Iowa 1186. 

Mich.—Conkey v. Oonkey, 211 N.W. 
740, 237 Mich. 32C. 

Mont.—Heed v. Heed, 304 P.2d 590, 
130 Mont. 409. 

No hope of reoo&cillatioa 
An absolute divorco may not be de¬ 
creed on a s(*parato mainlonanco suit 
in which no ground for divorce Is 
pleaded, merely J)eoauae It appears 
that there is no hope of reconciliation 
between the parties. 

Tenn.—Stephenson v. Stephenson, 298 
S.W.2d 717. 

14. Mich.—Wilson v. Wilson. 213 N. 
W. 719, 238 Mich. 555—Cole v. Cole, 
160 N.W. 418, 193 Mich. G55. 


14.5 Ohio.—Gasior v. Gasior, 35 N.B. 
2d 1021, 67 Ohio App. 84. 

14.10 Kan,—Thompson v. Thompson, 
213 P.2d 641, 168 Kan. 450. 

14.15 Ala.—Ex parte Stroud, 28 So. 
2d 316, 248 Ala. 480. 

14.20 Neb,—Tost V- Tost, 8 N.W.2d 
686, 143 Neb. 80. 

14.25 Wia.—Shequin v, Shequin, 152 
N.W. 823, 161 Wis. 183. 

19 C.J. p 114 note 92. 


Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 
S.Ct. 83, 350 U.S. 842, 100 L.Bd. 
751. 

(2) Where court can supply the 
requisite personal volition for ab¬ 
solute divorce to a competent person 
seeking a divorce from bed and board 
only, even over the opposition of such 
person, the court can supply the 
requisite volition on behalf of a per¬ 
son adjudged incompetent. 

Tenn.—^Turner v. Bell, supra. 


15. Ky.—Grubb v. Grubb, 220 S.W.2d 
1000, 310 Ky. 449. 

Mich.—Kelly V, Kelly, 233 N.W. 170. 
252 Mich. 92—Conkey v. Conkey, 
211 N.W. 740, 237 Mich. 326. 

Tenn.—^Lingner v. Dingner, 56 S.W.2d 
749, 165 Tenn. 625. 

Herchonroeder v. Herchenroeder, 
192 S,W.2d 847, 28 Tenn.App. 696— 
l*iantt V. riantt, 186 S.W.2d 338, 28 
Tenn,App. 79. 

Wis.—Uohloif V. Rohloff, 11 N.W.2d 
507, 244 Wis. 163—In re Kehl’s 
Kstatft, 254 N.W, 639, 215 Wis. 353. 
19 C.J. p 161 note 27. 

Personal volition 

(1) Under statute providing that 
court may grant relief sought in 
prayer of bill for separation from bed 
and board, or annul the marriage, or 
order a separation, perpetual or 
t*‘mporary, or make such other de¬ 
cree os the nature and circumstances 
require, an absolute divorce may be 
granted to a party seeking only a 
separation from bed and board over 
the active opposition of such party. 
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le. Hawaii.—Ando v. Ando, 29 Ha¬ 
waii 464. 

Ky.—Quinn v. Quinn, 130 S.W.2d 
834, 279 Ky. 286—^Hoagland v. 
Hoagland, 291 S.W. 1044, 218 Ky. 
636—Simpson v. Simpson, 256 S.W. 
412, 201 Ky. 282. 

19 C.J. p 161 note 28. 

Aniebdmeat of prayer 

Objection of husband that amend¬ 
ment of prayer of wife’s original bill 
of complaint, which prayed for a 
divorce a mensa, was improper, be¬ 
cause it sought to bring in by amend¬ 
ment a cause of action occurring, or 
ripening into a statutory offense of 
a higher order, after filing of orig¬ 
inal bill, when wife sought divorce 
a vinculo, would not prevent court 
from decreeing a divorce a mensa un¬ 
der prayer for divorce a vinculo. 
Md.—Smith v. Smith, 140 A,2d 58, 
216 Md. 141. 

Befasal held not error 
Colo.—Cartier v. Cartier, 28 P.2d 
1010, 94 Colo. 157, 
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and take further testimony, if necessary, than to re¬ 
quire the wife to bring another action for separate 
maintenance.^^ 

Regardless of whether the wronged and success¬ 
ful party has or has not prayed for a divorce, where 
such party does not presently desire one, the court 
should not, in the absence of statutory authority, 
grant a divorce to such party against his or her will 
and over his or her objection, on the application of 
the guilty and defeated party,is or at least it should 
not do so except under very unusual circumstances.is 
However, the successful party^s knowledge and long 
acquiescence may be considered in effect as a request 
for final judgment and as validating a judgment 
entered on the motion of the unsuccessful party 
under an unconstitutional statute.^O 

Effect will be given to a statute allowing the de¬ 
feated party, after the lapse of a prescribed period 
of time during which the successful party has not 
applied for a final decree, to apply for such decree 
and the court, in the exercise of its discretion, to 
grant it^i It is said that the successful wife may 
not complain that the court abused its discretion in 
granting one of the forms of relief prayed for in the 
alternative, where she did not definitely indicate 


her desire for the other form of relief until after 
the parties had gone to great expense in a hearing 
before a master on questions of alimony and prop¬ 
erty rights and the chancellor had announced his 
decisionand it is also said that, while the court 
considers the desires of the party wronged,23 it is 
not controlled, in the dispositions of a divorce case 
by the wishes and desires of the parties, or either 
of them,24 but rather is controlled by what the evi¬ 
dence discloses is for their best interests,25 and, to 
some extent, by matters of public policy.26 

d. Entry or Filing 

Compliance must be had with statutory requirement 
as to the entry or filing of a divorce Judgment or decree 
and a decree may be Ineffectual until filed or entered of 
record. A decree may be entered or filed nunc pro tunc 
In a proper case. 

■ Ordinarily, compliance must be had with statu¬ 
tory requirements as to the entry or filing of a di¬ 
vorce judgment or decree,26-60 although a mere ir¬ 
regularity in this respect may be cured on applica¬ 
tion of any par^ in interest or at the instance of 
tile court itself.26.65 n has been held that a decree 
is ineffectual until filed with the clerk,26.60 qj. 
tered of record ;27 but there is authority to the con- 


17. Minn.—Groskreutz v. Grosk- 

reutz, 203 N.W. 769, 163 Minn. 509. 

18. Iowa.—^Davis v. Davis, 229 N.W. 
855, 209 Iowa 1186. 

Md.—Wald V. Wald, 159 A. 97, 161 
Md. 4S»3. 

Mich.—O’Connor v. O’Connor, 275 N. 
W. 660, 281 Mich. 640—Walker v. 
Walker, 269 N.W. 173, 277 Mich. 
279. 

Neb.—Stocker v. Stocker, 199 N.W. 
23, 112 Neb. 201. 

Ohio.—Wickham v. Wickham, 171 N. 

E. 864, 35 Ohio App. 142. 

Pa.—Kellner v. Kellner, 37 Pa.Dist. 
& Co. 211. 

Brandt v. Brandt, 30 Pa.Dist. 39, 
49 Pa.Co. 247, 23 Dauph.Co. 192— 
Seltzer v. Seltzer, 29 Pa.Dist 1040, 
49 Pa.Co. 244, 23 Dauph.Co. 193. 

I^lckles V. Pickles, 36 A.2d 110, 
70 R.I. 13, 161 A.L.R. 847—Mc¬ 
Kenna V. McKenna, 166 A. 822, 53 

R.I. 373—McLaughlin v. McLaugh¬ 
lin, 117 A. 649, 44 R.I. 429. 

Decree made on request of guilty 
party is void. 

Colo.—^Kastner v. Kastner, 9 P.2d 
290, 90 Colo. 280. 

19- Mich.—Kelly v. Kelly. 233 N.W. 

170, 252 Mich. 92. 

Provi8l<»i for support 
Court should not force divorce on 
an innocent party at the request of 
the guilty one, except when very un¬ 
usual circumstances demand it and 
then only after proper provision has 
beer, made for support of wife and 
children- 


Mich.—Rex v. Rex, 49 N.W.2d 348, 
331 Mich. 399. 

20. Colo.—Jensen v. Jensen, 18 P.2d 
1016, 92 Colo. 169. 

21. Colo.—Kastner v. Kastner, 55 P. 
2d 947, 98 Colo. 263. 

22. Ill.—^Buehler v. Buehler, 27 N, 
B.2d 1008, 305 IllAipp. 609, mod¬ 
ified on other grounds 27 N.E.2d 
466, 373 Ill. 626. 

23. Tenn,—Lingner v. Llngner, 66 
! S.W.2d 749, 166 Tenn. 625. 

24. Mich.—^De Vries v. De Vries, 238 
N.W. 229, 256 Mich. 396. 

Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 

S.Ct 83, 350 U.S. 842, 100 L.Ed. 761 
—Lingner v. Lingner, 56 S.W.2d 
749, 165 Tenn. 526. 

25. Mich.—De Vries v. De Vries, 238 
N.W. 229, 255 Mich. 396. 

28. Mich.—^De Vries v. De Vries, 
supra. 

28.50 Ill.—^People ex rel. Doty v. 

Connell, 137 N.E.2d 849, 9 I11.2d 390. 
N.T.—^Matthews v. Matthews, 58 N.Y, 
S.2d 617, 185 Misc. 1013—Hayes v, 
Hayes, 54 N.T.S.2d 853, 184 Misc. 
895. 

Dlreotlou of court 

(1) The civil practice rule that no 
Judgment in divorce action shall be 
entered except by special direction of 
the court does not prevent entry of 
Judgment on report of official referee, 
to whom whole issue was referred to 
try and determine, since he acts for 
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court under such circumstances and 
his report is "special direction of the 
court." 

N.T.—Snell v. Snell, 32 N.T.S.2d 485 
177 Misc. 923. 

(2) Where Justice of supreme 
court, special term, Brie County, on 
Dec. 27, 1938, signed Interlocutory 
Judgment of divorce marked for 
entry in Niagara County and Judg¬ 
ment roll was sent to Niagara County 
for filing but Judgment roll was not 
then filed, order, Dec. 4, 1944, of jus¬ 
tice of supreme court was authorized 
in so far as it permitted filing of 
Judgment roll. 

N’.Y.—Powell V. Powell, 122 N.T.S.2d 
I 281, 282 App.Div. 99. 

Effect of Jury finding 
Where Jury found for plaintiff on 
issue of adultery in divorce action 
and for defendant on issue of con¬ 
nivance, defendant's motion for entry 
of Judgment dismissing complaint 
would not be considered by special 
term for motions but final disposition 
of all issues had to await action of 
special term for trials, since deter¬ 
mination of jury on issue of adultery 
was alone binding. 

N-Y*—Hartmann v. Hartmann, 91 N. 

T.S.2d 629. 

28.55 N.T.—^Matthews v. Matthews, 
68 N.T.S.2d 617, 186 Misc. 1013. 

28.60 Ariz.—^Black v. Industrial 

Commission of Ariz., 317 P.2d 663, 
83 Ariz. 121. 

27. Pla.—Sahler v. Sahler, 17 So.2d 
105, 154 Fla. 206. 
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trary.2* The entry of final decree on a decision 
granting a divorce is equivalent to the entry of 
judgment's 

Where so provided by statute, either party to the 
action may move to enter judgment.ss-5 A person 
not a party to the suit may cause the entry to be 
made, and defendant is not entitled to notice of the 
entry,S® nor is he entitled, on a motion objecting 
to entry of the final decree, to introduce evidence 
concerning the petitioner’s alleged misconduct pri¬ 
or to the decision on the merits.Si Ordinarily, fil¬ 
ing of a divorce decree cannot take place until the 
judge first settles and approves the form of judg- 
ment.Sl-5 

In some states an interlocutory decree is entered 
and effective when it is filed in the office of the 


county clerk and note of its filing is made, even 
though the judgment roll is not made up until a 
later date;S2 and where neither the interlocutory 
nor the final decree is filed, the marital status con- 
tinues.ss After enrollment of the decree, the filing 
of another decree containing substantially the same 
terms is irregular, but does not affect the validity of 
the first decree.24 There is no lack of accord be¬ 
tween the trial judge’s entry in the minutes and the 
judgment as entered of record where the former 
states that judgment is for defendant and the latter 
dismisses the petition.26 

In a proper case the court may order the immedi¬ 
ate entry of a final decree.26 However, the trial 
judge has no power to enter the decree while ex¬ 
ceptions are pending; and where he actually does 
so, the entry will be treated as an order for a de- 


Ohio.—Cox V. Cox, 141 N.E. 220, 108 
Ohio St. 473. 

19 C.J. p 161 note 36. 

Journal entry* 

(1) Divorce decrees are considered 
as not havin^r been rendered until 
journalized. 

Ohio.—^Mathias v. Mathias, 70 N.E.2d 
276, 78 Ohio App. 330. 

(2) Where judfce who tried divorce 
case announced that divorce was 
granted and entered a memorandum 
on statistical records not recuired by 
law but kept for judffe’.s convenience, 
reciting that divorce was gninted and 
parties were to bring in property 
settlement, and judge died without 
having made journal entry of divorce 
decree, determination of subsequent 
course was discretionary with judge 
on whom his duties wore cast, 

Ohio.—State ox rel. lluth v. Hoffman, 

80 N.E.2d 235, 82 Ohio App. 266, 4 
A.L..R.2d 579. 

(3) On rendition of divorce decree, 
clerk of district court had mandatory 
duty properly to enter decree in 
journal of the court. 

Wyo.—^Edelman v. Edolman, 190 P.2d 
840, 65 Wyo. 271, rehearing denied 
203 P.2d 052, 65 Wyo. 271. 

A divorce decree rendered in vaca¬ 
tion but never entered of record was 
of no effect. 

Ark.—Jolks V. Jolka, 181 S.W.2d 235, 
207 Ark. 475. 

Judicial or ministerial act 

(1) According to some autliority, 
the entry of a final divorce decree is 
a judicial act. 

Cal.—Katz v. Karlsson, 101 P.2d 541, 
84 C.A.2d 460. 

(2) It has boon held, however, that 
where plaintiff obtained an Inter¬ 
locutory judgment of divorce and 
thereafter a final judgment of divorce 
was signed but not entered by clerk 
because requisite ft*e had not been 
paid, death of defendant before entry 


of judgment did not prevent the 
clerk from performing the ministerial 
act of entering the judgment. 

N.Y.—^Matthews v. Matthews, 58 N.Y. 

S.2d 517, 185 Mlsc. 1013. 

Beoording held suifilcieiLt 
Mich.—Coates v. Coates, 42 N'.W.2d 
138, 327 Mich. 444. 

28- Cal.—Cook’s Estate, 17 P. 923, 
19 P. 431, 77 C. 220, 11 Am.S.R. 267, 
1 L..R.A. 567. 

Spiling of journal entry 
Pact that journal entry of divorce 
judgment was not filed until long 
after judgment was rendered did 
not abrogate judgment, and its valid¬ 
ity or effect did not remain in abey¬ 
ance until such Journal entry was 
filed or placed on record. 

Kan.—Gates v. Gates, 163 P.2d 305, 
160 Kan. 428. 

29- R.I.—Ward V. Ward, 135 A. 241, 
48 R.I. 60. 

29.5 N.Y.—^Lazar v. Lazar, 257 N.Y. 
S. 755, 236 APP.D1V. 678. 

Corey v. Corey, 62 N.Y.S.2d 796. 
Stay 

In separation action, wherein wife 
was awarded a legal separation and 
temporary alimony, husband was not 
entitled to order staying entry of 
judgment, reducing temporary ali¬ 
mony, and modifying alimony order, 
because of fact that husband had 
filed an action to annul the marriage 
on ground that it was invalid be¬ 
cause of alleged invalidity of wife’s 
foreign divorce from a prior husband. 
N.Y.—Gordon v. Gordon, 68 N.Y.S.2d 
733. 

trudefended action 

Motion by defendant-husband in an 
undefended divorce action for a di¬ 
rection to the plaintiff-wife or her 
attorney to file and enter an inter¬ 
locutory decree of divorce or, in the 
alternative, for permission to de¬ 
fendant to enter such decree, would 
be denied by the supreme court, 
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where plaintiff had abandoned the 
divorce action, since defendant, hav¬ 
ing been the guilty party, was not 
in a position to ask for entry of di¬ 
vorce decree which would free him 
from the bonds of matrimony. 

N.Y.—Pollick V. Polllck, 108 N.Y.S.2d 
668 . 

30. Cal.—Cook’s Estate, 17 P. 923, 
19 P. 431, 77 C. 220, 11 Am.S.R. 
267, 1 L.R.A, 667. 

Pa.—Smith V. Smith, Com.Pl., 38 
Luz.Leg.Heg. 49. 

31. R.I.—Bajakian v. Bajakian, 100 
A. 461, 67 R.I. 470, 100 A.L.R. 1001. 

31J5 Ariz.—Black v. Industrial Com¬ 
mission of Ariz., 317 P.2d 553, 83 
Ariz. 121. 

32. N.Y.—Griffin v. Griffin, 208 N. 
Y.S. 216, 212 App.Div. 107, 

33. N.Y.—^In re Huber’s Estate, 244 
N.Y.S. 123, 136 Misc. 634. 

34L Mich.—Curtis v. Curtis, 236 N. 
W. 167, 263 Mich. 312. 

35. Mo.—^Padberg v. Padberg, App., 
78 S.W.2d 554. 

36. Ala.—Stephens v. Stephens, 37 
So.2d 018, 251 Ala. 431. 

Pa.—Commonwealth ex rel. Kett v. 
Kett, 181 A. 518, 120 Pa.Super. 
1 . 

Bole of court 

(1) Rule of court requiring that 
final decree in divorce cases be not 
entered within fourteen days after 
the bill of complaint is filed is not 
jurisdictional and may be controlled 
by the court. 

Pla.—Edelson v. Edelson, 58 So.2d 
148. 

(2) Where appellant’s counsel con¬ 
sented to entry of decree of divorce 
he was estopped to complain because 
court entered final decree within 
fourteen days after bill of complaint 
was filed in violation of rule of court. 
Fla.—^Edelson v. Edelson, supra. 
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cree.37 Likewise the court is without authority to 
enter a divorce decree for plaintiff before expira¬ 
tion of the time allowed by statute for filing of an 
answer,37.5 or before ultimate disposition of pro¬ 
ceedings on defendant’s motion for a new trial and 
prior to expiration of the time for appeal from the 
judgment entered thereon.37.io The decree cannot 
be entered prior to the term at which the case could 
be tried^S or prior to the time fixed by statute.38-5 

Ordinarily, a decree may be entered nunc pro 
tunc,39 and it has been held that this applies to a 
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decree which was not reduced to writing or signed 
by the judge.^0 A divorce decree regularly en¬ 
tered nunc pro tunc is binding on all persons ex¬ 
cept third persons who have acquired rights with¬ 
out notice of the rendition of the decision and whose 
rights are adversely affected by the decree nunc 
pro tunc.‘^®-3 

In a proper case a final decree of divorce may 
be entered or filed nunc pro tunc;4i but the right 
to such an entry is not absolute in the party who ob- 


a7. Hass.—Kerr v. Kerr, 128 N.E. 
409, 236 Mass. 353. 

37-5 W.Va.—Crouch v. Crouch, 20 
S.E.2d 169, 124 W.Va. 331. 

37.10 Cal.—DeVall v. DeVall, 226 P. 
2d 605, 102 C.A.2d 63. 

38. Ga.—Cottingrham v. Cottingrham, 
117 S.E. 376, 155 Ga. 469. 

38.5 Ftixpose of reauizenLeht 
XJnder statute providing that ac¬ 
tions for divorce shall be commenced 
by filing a praecipe for summons and 
prohibiting filing of complaint and 
entry of decree for a period of sixty 
'days from date summons is served 
or last day of publication of notice, 
the '*60 day cooling ol£ period" provi¬ 
sion is designed to effectuate legis¬ 
lative policy of affording an oppor¬ 
tunity for reconciliation of parties 
jprior to hearing and decree. 

Ill.—^People ex rel. Doty v. Connell, 
137 N.E.2d 849, 9 Ill.2d 390. 

39. Colo.—^Perdew v. Perdew, 64 P. 
2d 602, 99 Colo. 544. 

Ill.—Watson V. Watson, 136 lT.E.2d 
630, 11 Ill.App.2d 196. 

Hich.—^Austin v. Austin, 138 N.W. 237, 
173 Mich. 47, Ann.Cas.l914D 749. 
Minn.—Tikalsky v. Tikalsky, 208 N. 

W. 180, 166 Minn. 468. 

K.Y.—Sbordone v. Sbordone, 163 N.Y. 
S.2d 121. 

Ohio.—Snodgrass v. Snodgrass, 88 N. 
E.2d 616, 85 Ohio App. 285. 

Smith V. Smith, 20 Ohio N.P., 
N.S., 94. 

Or.—In re Kelley's Estate, 810 P.2d 
328, 210 Or. 226. 

Tex.—^Perry v. Perry, Civ.App., 122 
S.W.2d 726. 

W.Va.—Cameron v. Cameron, 143 S. 

B. 349, 105 W.Va. 621. 

19 C.J. p 161 note 38. 

JOlscxetioa 

(1) Bight to have a divorce decree 
perfected by an entry nunc pro tunc 
is not absolute, but rests in the dis¬ 
cretion of the court. 

Wash.—^Bruce v. Bruce, 296 P.2d 310, 
48 Wash.2d 635. 

(2) Where motion for new trial 
was denied and correction by modi¬ 
fied interlocutory divorce decree in¬ 
volved finding as to plaintiff's resi- 
«dence, modified interlocutory decree 
xeoLuired exercise of judicial discre¬ 


tion, and did not become effective as 
of date of filing of original decree. 
Cal.—Brooms v. Brooms, 311 P.2d 
562, 151 C.A.2d 343. 
ifnnc pro tnjLo order may cnre de¬ 
fect in Journal entry of prior order 
declaring an emergency warranting 
the hearing of the case less than six¬ 
ty days after the filing of the peti¬ 
tion. 

Kan.—Blfert v. Elfert, 294 P. 921, 132 
Kan. 218. 

Pre-existing facts 
A separation judgment nunc pro 
tunc must be on facts existent at the 
time to which it relates back. 

N.Y.—Sbordone v. Sbordone, 153 N.Y. 

S.2d 121. 

Death of party 

In order for judgment of divorce 
to be entered nunc pro tunc, the en¬ 
try may not involve more than a 
ministerial function, and death of 
one of parties to a suit for divorce 
results in abatement of action, and 
a judgment therefor cannot be en¬ 
tered nunc pro tunc, unless either 
party was clearly entitled to have it 
entered while both parties were liv¬ 
ing. 

Minn.—Wegge v. Wegge, 89 N.W.2d 
891. 

Necessity of motion 
Where wife was awarded interloc¬ 
utory decree of divorce and defend¬ 
ant moved for new trial and court 
granted alternative relief to wife who 
filed new set of findings and modified 
interlocutory decree, the new find¬ 
ings and modified decree were not 
nunc pro tunc orders under civil code 
in absence of motion required by code 
for entry nunc pro tunc. 

Cal.—Brooms v. Brooms, 311 P.2d 
562, 161 C.A.2d 343. 

40. Mass.—Cook v. Cook, 10 N.E. 

749, 144 Mass. 163. 

Failure to sigm order book 
Where judge in divorce action 
signed a statement on wrapper of 
file for judgment in accordance with 
commissioner's report and clerk had 
entered judgment and furnished wife 
with a copy attest of judgment but, 
through oversight, pages of order 
book and judgment book were left 
unsigned when judges returned from, 
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vacation, failure was in a ministerial 
act and a judgment nunc pro tunc 
was authorized. 

Ky.—Hundley v. Hundley, 198 S.W.2d 
971, 303 Ky. 658. 

40.5 Ohio.—Snodgrass v. Snodgrass, 
88 N.E.2d 616, 85 Ohio App. 285. 

41. Cal.—Overby v. Overby, 317 P.2d 
91, 164 C.A.2d 813—^Nemer v. Ne- 
mer, 254 P.2d 661, 117 C.A.2d 35— 
Hull V. Hull, 227 P.2d 646, 102 C.A. 
2d 383—^Nicolai v. Nicolai, 216 P.2d 
913, 96 C.A.2d 951—^Armstrong v. 
Armstrong, 193 P.2d 495, 85 C.A.2d 
482—Bingel v. Superior Court of 
Alameda County, 128 P.2d 558, 64 
C.A.2d 34—^Macedo v. Macedo, 84 P. 
2d 562, 29 C.A.2d 387. 

Colo.—^Perdew v. Perdew, 64 P.2d 
602, 99 Colo. 544. 

N.J.—Hoyt V. Hoyt, 131 A. 127, 98 N. 
J.Bq. 426—^Vogler v. Vogler, 131 A. 
126, 98 N.J.Eq. 421. 

N.Y.—^Monacchio v. Monacchio, 286 
N.Y.S. 381, 247 App.Div. 810. 

Johnson v. Johnson, 98 N.Y.S.2d 
336, 198 Misc. 691, affirmed 101 N. 
Y.S.2d 936, 277 App.Div. 1143, rear¬ 
gument and appeal denied 102 N.Y. 
S.2d 646, 278 App.Div. 655. 
Statutory authorization. 

(1) Purpose of statute authorizing 
court to enter final divorce judgment 
nunc pro tunc as of date when final 
judgment could have been given was 
to validate otherwise void marriages 
and thus relieve parties to such mar¬ 
riages from stigma and other conse¬ 
quences of bigamous relationships 
into which they might innocently 
fall by reason of oversight or neglect 
to have final decree entered; since 
such statute seeks to accomplish a 
beneficent purpose, court should give 
a construction as broad as its pur¬ 
pose appears to be. 

Cal.—In re Hughes' Estate^ 182 P.2d 
253, 80 C.A.2d 550. 

N.H.—Shippee v. Shippee, 66 A.2d 77, 
95 N.H. 450, construing California 
statute. 

(2) Statute giving court author¬ 
ity to enter a final divorce judgment 
after death of either party and stat¬ 
ute authorizing entry of judgment 
nunc pro tunc as of date when final 
judgment could have been entered, 
construed together, authorize entry 
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tained the decree,and in some cases such entry 
is iniproper.43 Under some statutes, there must be 
a showing of mistake, negligence, or inadvertence 
in failing to enter the final judgment in order to 
warrant entry of a final decree nunc pro tunc, and 
in the absence of such a showing, the court may not 
exercise such authority>3.5 Ordinarily, a decree 
nisi or interlocutory decree cannot be filed or en¬ 
tered nunc pro tiinc,^^ unless authorized by stat- 
ute.^^*® 

§ 164- By Default or Pro Confesso 
Decrees by default or pro confesso in divorce 
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cases are considered specifically infra §§ 165, 166. 
Consult Pocket Parts for later cases. 

§ 165. - Requisites and Validity 

Generally, a decree of divorce or separation may not 
be granted by consent or stipulation of the parties; but 
a decree by default or pro confesso may be rendered 
under proper circumstances, as where the court has Ju¬ 
risdiction of the parties, defendant has failed to appear, 
plead, answer, or demur within the statutory time and' 
the court has satisfied itself from the evidence that a 
divorce should be granted. 

As a general rule, sometimes by virtue of stat¬ 
utory provision, a decree of divorce or separation 
may not be granted by consent or stipulation of the 


of a judgment nunc pro tunc after 
death of either party and such Judg¬ 
ment has effect of validating subse¬ 
quent marriage. 

Cal.—^In re Hughes' Estate, supra. 

(3) Fact that deceased husband 
failed to make payments required by 
interlocutory decree in suit by first 
wife for divorce and might not have 
been entitled to ask for final divorce 
Judgment would not preclude grant¬ 
ing of second wife’s motion to have 
final Judgment of divorce, which was 
applied for by first wife, moved back 
to date prior to marriage between 
husband and second wife. 

Cal.—Hamrick v. Hamrick, 260 P.2d 
188, 110 C,A.2d 830. 

(4) Codification of chapter of 
Washington statute.^ providing for 
divorce, annulment and separate 
maintenance, which C(<dillcation in¬ 
cluded statute providing for entry 
of final decree of divorce nunc pro 
tunc, did not limit retrospective op¬ 
eration of such statute to date of 
codification. 

Or.—In re Kelley’s Estate, 310 P.2d 
328, 210 Or. 226. 

Journal entry 

Where decree had been rendered In 
action for divorce and division of 
property, but had not |joi*n Journal¬ 
ized before death of ]>arty, the. decree 
could bo Journalized by an entry 
nunc pro Uinc. 

Ohio.—Caprlta v. Caprita, GO N.E.2d 
483, 145 Ohio St. 5, 158 A.L.U. 1201. 

42. Wash.—State v. Kitsap County 
Super. Ct., 00 P. 268, 46 Wash. 306. 

43. Cal.—Phillips V. Phillips, 2G4 P. 
2d 026, 41 C.2d 8G0. 

Corbett v. Corbett, 208 P. 810, 113 
C,A. 696. 

Fla.—Sahler v. Sahlor, 17 So.2d 105, 
154 Fla. 206. 

Ill.—Richmond v. Richmond, Cl N.E. 

2d 573, 326 IlLApp. 234. 

Ind.—Everhart v. Cooper, 200 N.E. 

705, 102 Ind.App. 1. 

Mass.—Diggs V. Diggs, 106 N.E. 858. 
291 Mass. 302. 


Minn.—^Anders v. Anders, 213 N.W. 

35, 170 Minn. 470. 

Tex.—Gaderson v. Gaderson. Civ. 

App.. 257 S.W. 660. 

Pre-existing grounds 

A divorce cannot be made effective 
by order nunc pro tunc as of an ear¬ 
lier date when a valid marriage ad¬ 
mittedly existed merely because 
grounds for divorce existed at such 
earlier date. 

N.T,—^Mohrmann v. Kob, 51 N.B.2d 

921, 291 N.Y. 181, 149 A.L.R. 1274. 

IflEinnte entry reading “order for de¬ 
cree of divorce’’ in favor of husband 
against wife did not warrant entry 
of divorce decree nunc pro tunc as of 
date of such entry. 

Ariz.—Black v. Industrial Commis¬ 
sion of Ariz., 317 P.2d 553, 83 Ariz. 

121 . 

43.5 Cal.—^Berry v. Berry, 204 P.2d 

757, 140 C.A,2d 50. 

A ^^stake of fact” authorizing 
entry of Judgment nunc pro tunc in 
divorce action occurs when a person 
understands the facts to be other 
than they arc, while a “mistake of 
law” is when a person knows the 
fa<its as they really are but has a 
mistaken belief as to the legal con- 
s4*qucnces of those facts. 

Cal.—Berry v. Berry, supra. 

“Xnadvextence” authorizing court to 
enter Judgment nunc pro tunc in di¬ 
vorce actions is a lack of heedful- 
nt^HS or attentiveness, inattention, 
fault from negligence. 

Cal.—Berry v. Berry, supra. 

‘^Negligence” with respect to entry 
of a Judgment nunc pro tunc in a di¬ 
vorce action may be passive in char¬ 
acter, and may consist in heedlessly 
refraining from doing the proper 
thing, and when the circumstances 
call for activity, one who does not do 
what he should do is negligent. 

Cal.—Berry v. Berry, supra. 

The mere failure of party to apply 
for a final decree does not constitute 
mistake, negligence, or inadvertence 
so as to authorize court to enter 
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Judgment nunc pro tunc in a divorce 
action. 

Cal.—Berry v. Berry, supra. 

44. Cal.—In re Harris, 62 P.2d 606, 
10 C.A.2d 536. 

N.J.—^Malseed v. Malseed, 161 A. 640, 
111 N.J.Eq. 01—Vogler v. Vogler, 
131 A. 125, 98 N.J.Eq. 421—Marko¬ 
witz V. Markowitz, 118 A. 632, 94 
N.J.Eq. 23. 

Xn New York 

(1) The text rule has been fol¬ 
lowed in a number of cases. 

N.Y.—Hayes v. Hayes, 54 N.Y.S.2d 
853, 184 Misc. 895—^Ivarpuk v. Kar- 
puk, 31 N.y.S.2d 769, 177 Misc. 729• 
—Townsend v. Townsend, 100 N.Y. 
S. 464, 50 Misc. 277. 

(2) So it has been held that courts 
are without authority to order en¬ 
try of an interlocutory divorce decree 
nunc pro tunc and thereby shorten 
waiting period of three months aft¬ 
er actual entry before final decree 
may be entered. 

N.Y.—Powell V. Powell, 122 N.Y.S.2d> 
281, 282 App.Div. 00. 

Hugunin v. Hugunin, 162 N.Y.S. 
2d 00, 5 Misc.2d 660. 

(3) It has also been held, how¬ 
ever, that an order permitting the re¬ 
entry of an interlocutory decree nunc 
pro tunc is within the equity powers 
of the court. 

N.Y.—Jackman v. Jackman, 16 N.Y.S. 
2d 618, 258 App.Div. 838, appeal de¬ 
nied Jackman v. Winans, 26 N.E. 
2d 836, 282 N.Y. 808. 

44.5 Cal.—Willson v. Superior Court 
in and for Alameda County, 190 P. 
2d 333, 84 C.A.2d 185. 

Judgment not already entered 

Under statute authorizing entry of" 
interlocutory divorce Judgment nunc 
pro tunc as of day interlocutory 
Judgment was actually granted, an< 
Interlocutory judgment can only be* 
entered where, by mistake, negli¬ 
gence, or Inadvertence, one has not 
already been entered. 

Cal.—^Willson v. Superior Court im 
and for Alameda County, supra. 
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parties,^® in the absence of evidence ;45.6 and ad¬ 
missions of the parties, even by way of decree pro 
confesso, amount to little.^® Under some circum¬ 
stances, however, the court may enter a divorce de¬ 
cree pursuant to the stipulation or agreement of the 
parties, where it has exercised its independent judg¬ 
ment on the matter.^®*® A statute providing that no 
judgment for a divorce shall be made by consent 
does not require that all such actions leading to 
judgment must be contested and rest on a determina- 
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tion made after full trial, but only requires that 
there be such a submission of the matter to the 
court, whether brief or extensive, formal or in¬ 
formal, as will satisfy the court of the justice and 
propriety of the divorce.^®*!® 

While a default decree is not a decree by consent 
or by collusion,^'^ a decree entered without defend¬ 
ant’s having appeared is not a true default,48 since, 
as shown supra § 149, all material facts must be 
established by proof. At least in the sense that a 


45. Ill.—Ullrich V. Ullrich, 20 N.E. 

2d 347, 299 Ill.App. 460. 

La.—Burns v. De Bakey, App., 186 
So. 374. 

Mich.—^Zwarensteyn v. Zwarensteyn, 
79 N.W.2d 913, 347 Mich. 353— 
Herp V. Herp, 235 N.W. 850, 264 
Mich. 33. 

N.Y.—Weiman v. Weiman, 65 N.B.2d 
754, 295 N.T. 150—Querze v. Querze, 
47 N.E.2d 423, 290 N.T. 13, leave 
to appeal denied 32 N.Y.S.2d 790, 
263 App.Div. 870, appeal dismissed 
42 N.E.2d 615, 288 N.Y. 620, motion 
denied 50 N.E.2d 102, 290 N.Y. 766, 
motion denied 60 N.E.2d 308, 290 
N.Y. 926. 

Ariel v. Ariel, 171 N.Y.S.2d 138, 
6 A.B.2d 168, motion denied 173 N. 
Y.S.2d 984, 5 A.D.2d 981—Fraioli 
V. Fraioli, 150 N.Y.S.2d 665, 1 A.D. 
2d 967—Sigmund v. Sigmund, 261 
N.Y.S. 267, 233 App.Div, 214. 

N.C.—^Rodriguez v. Rodriguez, 29 S. 

E.2d 901, 224 N.C. 276. 

R.I.—Puhacz V. Puhacz, 180 A. 377, 
55 R.I. 306. 

Tex.—Stephens v. Stephens, Civ. 

App., 281 S.W. 1096. 

W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

It is against pnhlic policy to grant 
decrees of divorce on consent of the 
parties. 

Wash.—^Davis v. Davis, 101 P.2d 313, 
3 Wash.2d 448. 

XnqLnixy into facts 
Practice of obtaining a divorce by 
negotiation, in which charges and 
countercharges are withdrawn after 
conferences, except plaintiffs charge 
of cause for divorce, and agreement 
for divorce and settlement of prop¬ 
erty rights is made, and case heard 
as in case of default and decree is 
prepared embodying agreement of 
parties, is not approved, and court of 
its own motion will inQuire into facts 
before entering a decree, 
ni.— Pressney v. Pressney, 90 NJB.2d 
119, 339 IlLApp. 371. 

Partial presentation 
Husband and wife may not agree 
on a divorce, nor may they agree 
that either shall obtain a divorce on 
a partial presentation of facts in an 
uncontested hearing. 

Ohio.—^Malmone v. Maimone, App., 90 
N.E.2d 383. 


45- 5 Tex.—Gunther v. Thornton, Civ. 
App., 262 S.W.2d 1016, mandamus 
overruled. 

46- Fla.—Chisholm v. Chisholm, 126 
So. 694, 98 Fla. 1196—Wade v. 
Wade, 113 So. 374, 93 Fla. 1004. 

19 C.J. p 162 note 48. 

Presence or absence of answer 
Bill of divorce is never ta-ken as 
confessed whether or not answered. 
Miss.—Ladner v. Ladner, 102 So.2d 
195. 

Admission not embodied in decree 
The default of defendant in a di¬ 
vorce action constitutes an admission 
of the truth of an allegation made 
by plaintiff; but such admission is 
not the CQuivalent of an adjudica¬ 
tion; and defendant is precluded 
from showing subsequently the real 
facts concerning the subject matter 
of the admission when, and only 
when, the decree finds in accordance 
with the admission. 

Cal.—^Paduveris v. Paris, 1 P.2d 986, 
213 C. 169. 

46.5 N.D.—^Harchenko v. Harchenko, 
43 N.W.2d 200, 77 N.D. 289. 
ConclnsioiL of court 
Even though legal separation 
granted wife was entered pursuant 
to stipulation of parties and with¬ 
drawal of opposition of husband, re¬ 
sulting decree was nevertheless the 
conclusion of the court and not mere¬ 
ly a private agreement between the 
parties. 

N.H.—Desaulnier v. Desaulnier, 83 A. 
2d 604, 97 N.H. 171—^Eaton v. Ba¬ 
ton, 3 A.2d 832, 90 N.H. 4—Wallace 
V. Wallace, 67 A. 680, 74 N.H. 266, 
13 Ann.Cas. 293. 

Agreement of counsel 
Where one employs counsel to rep¬ 
resent him in a divorce action, and 
counsel agrees with counsel for op¬ 
posite party to a decree which is en¬ 
tered by court, such decree will, in 
absence of violation of express direc¬ 
tion by client to counsel, known to 
adverse party or counsel, or fraud, 
accident, or mistake, be binding on 
client. 

Ga.—^Dixon v. Dixon, 49 S.E.2d 818, 
204 Ga. 363. 

Withdrawal of consent 

(1) Where divorce judgment, in all 
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its provisions, was made to depend 
on defendant's consent, which was 
withdrawn before rendition of judg¬ 
ment, no hearing was had in legal 
sense on any matter dealt with in 
judgment, and judgment was void. 
N.C.—^Rodriguez v. Rodriguez, 29 S 
B.2d 901, 224 N.C. 275. 

(2) Where husband, who had pro¬ 
cured a divorce in Nevada without 
appearance by, or personal service on, 
wife, thereafter consented to a judg¬ 
ment in favor of wife in a separation 
action and, after consent was given. 
United States supreme court rendered 
its decision in Williams v. North 
Carolina, husband’s motion to with¬ 
draw consent on ground that it was 
given under "mistake of law” was de¬ 
nied. 

N.Y.—Granger v. Granger, 41 N.Y.S. 
2d 422, 179 Misc. 659. 

46- 10 N.T.—Aminoff v. Aminoff, 146 
N.Y.S.2d 368, 286 App.Div. 514, re- 
argument and appeal denied 147 N. 
Y.S.2d 686, First Case, 1 A.D.2d 
664, appeal dismissed 133 N.E.2d 
463, 309 N.T. 1021, First Case. 

Compliance held dhown 
Where wife got exactly what she 
wanted and was entitled to by judg¬ 
ment entered on stipulation of settle¬ 
ment, and court, in entering judg¬ 
ment, did not put any rubber stamp 
of court approval on the stipulation, 
but heard the parties at length, al¬ 
though without formal proof, and 
was able to make and did make an in¬ 
dependent determination of legality 
and propriety of settlement, there 
was compliance with rule of civil 
practice providing that judgment for 
separation shall not be made by con¬ 
sent. 

N.Y.—Aminoff v. Aminoff, supra. 

47- Iowa.—Radle v. Radle, 214 N.W. 
602, 204 Iowa 82. 

48- Ark.—^Dengler v. Dengler, 120 S. 
W.2d 340, 196 Ark. 913. 

Cal.—Corpus d’uzls Secundum cited 
in Darsie v. Darsie, 118 P.2d 898, 
901, modified on other grounds 122 
P.2d 64, 49 aA.2d 491. 

N.Y.—^D’Auria v. D’Auria, 103 N.Y.S. 
2d 741. 200 Misc. 939. 
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decree may not be granted without evidence, par¬ 
ticular states will not permit a divorce to be granted 
by default,49 and it has been broadly held that dis¬ 
solution of the marriage relationship may never re¬ 
sult by default in appearance or pleading 49.5 ^ 
statutory provision that no divorce can be granted 
on default of defendant does not give defendant in 
a divorce action any greater rights after his de¬ 
fault than in any other action, but merely declares 
the policy of the law to be that whether or not de- 
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fendant suffers default, relief shall not be granted 
until the facts on which it is sought are established 
by proof.49.10 ^ statute regulating the granting of 
a divorce in case of default has no application where 
there is no default by defendant although he does 
not testify.49.i5 

In most states, a decree by default or pro confesso 
may be rendered under proper circumstances,®® as 
where the court has jurisdiction of the parties,®^ 
defendant has failed to appear,®2 plead, answer, or 


49 . Colo.—^Holman v. Holman, 166 
P.2d 1015, lU Colo. 437. 

(5a.—Tatum v. Tatum, 46 S.E.2d 915, 
203 Ga. 406. 

N.T.—Fraioli v. Fraloli, 150 N.Y.S. 

2d 665, 1 A.D.2d 967. 

Ohio.—Ridgeway v. Ridgeway, App., 
118 N.E.2d 846, appeal dismissed 
120 N.E.2d 719, 162 Ohio St. 119, 
certiorari denied 75 S.Ct. 531, 348 
U.S. 971, 99 Ij.Ed. 756, rehearing 
denied 76 S.Ct 658, 349 XJ.S. 925. 
99 L.Ed. 1256. 

Pa.—Gozjack v. Gozjacic, Oom.Pl., 46 
Sch.Leg.Rec. 64—Di Cello v. Di Cel¬ 
lo, Com.PL, 45 Sch.Leg.Rec. 103. 
R.I.—Smith V. Smith, 31 A,2d 726, 69 

R. I. 403—^Puhaez v. Puhaez, 180 A. 
377, 55 R.I. 306—McLaughlin v. 
McLaughlin, 117 A. 649, 44 R,I. 429. 

Tex.—Mason v. Mason, Civ.App., 282 

S. W.2d 320—Swartz v. Swartz, Civ. 
App., 76 S.W.2d 1071. 

Va.—Baker v. Raker. 72 S.E.2d 632, 
194 Vn. 284—Bailey v. Bailey, 21 
Gratt. 43, 62 Va. 43. 

W.Va.—Bennett v, Bennett, 70 S.E,2d 
894, 137 W.Va. 179. 

At roles or in term 
A bill for divorce cannot be taken 
for confessed either at rules or in 
term, and when sot for hearing aft¬ 
er maturity at rules without decree 
nisi or bill taken for confessed, proof 
must be adduced before relief can 
be granted. 

W.Va.—State ex rel. Watson v. Rod¬ 
gers, 39 S.E.2d 268, 129 W.Va. 174. 
Absence of answer 
Permitting wife to offer testimony 
without having tiled answer to hus¬ 
band’s divorce libel was not error 
since there cannot be a default Judg¬ 
ment against respondent inasmuch 
as the state is a party. 

Pa.—Cook V. Cook, 74 A.2d 728, 166 
Pa,Super. 629. 

General provisions held Inapplicable 
Code provisions for dt'fault judg¬ 
ment in civil cases are inapplicable 
to code provision which declares that 
no verdict or judgment by default 
shall he taken in a suit for divorce, 
Ga.—Cohen v. Cohen, 74 S.K.2d 95, 
209 Ga. 459. 

49.5 N.Y.—Querze v. Querze, 47 N. 
E.2d 423, 290 N.Y. 1,3. leave to ap¬ 
peal denied 82 N.Y.S.2d 790. 263 
App.Biv. 870, appeal dismissed 42 i 
27A C.J,S.—41 


N.E.2d 615, 288 N.T. 620, motion 
denied 50 N.E.2d 102, 290 N.Y. 765, 
motion denied 60 N.E.2d 308, 290 
N.Y. 926. 

Filing of defensive pleading 
Adjudging divorce case to be in 
default on call of the appearance 
docket for failure of defendant to 
appear or file pleadings at appear¬ 
ance term was unauthorized by stat¬ 
ute and improper, and defendant was 
entitled thereafter to file defensive 
pleadings and resist fully the appli¬ 
cation for divorce by cross-examin¬ 
ing plaintiff and introducing evidence 
or otherwise, although defensive 
pleadings were not filed until after 
adjournment of appearance term and 
more than thirty days after case had 
boon adjudged to be in default. 

Ga.—Cohen v. Cohen, 74 S.E.2d 96, 
209 Ga. 459. 

49.10 Cal.—Holslnger v. Holsinger, 
214 P.2d 412, 95 C.A.2d 856. 

49.15 Ill.—Dunivant v. Dunivant, 
125 N.B.2d 836, 5 IU.App.2d 481. 

60. Ala.—^Phillips v. Ashworth, 124 

So. 619, 220 Ala. 237. 

Colo,—Mulvey v. Mulvey, 22$ P.2d 
452, 123 Colo, 320—^Diebold v. Die- 
bold, 213 P. 630, 79 Colo. 7. 

Fla.—Pawley v. Pawley, 46 So.2d 464, 
28 A,L.R.2d 1368, petition denied 
47 So, 2d 546, certiorari denied 71 
S,Ct. 90, 340 TJ.S. 866, 95 L.Ed. 632 
—Lucian v. Southern Ohio Sav. 
Bank & Trust Co., 23 So.2d 674, 156 
Fla. 370—^Mlchelson v. Michelson, 
182 So. 225, 132 Fla. 679. 

Ind,—Postal v. Postal, 134 N.E. 882, 
192 Ind. 376, rehearing overruled 
136 N.E. 570, 192 Ind. 376. 

Iowa,—Freshour v. Freshour, 11 N.W. 

2d 375, 233 Iowa 1144. 

Ky.—Metcalf v. Metcalf, 61 S.W.2d 
1083, 250 Ky. 202. 

Mo.—May v. May, App., 294 S.W.2d 
627. 

N.Y.—Reschofsky v. Reschofsky, 74 
N.Y,S.2d 636, 272 App.Div. 694. 

Maxim v. Maxim, 118 N.Y.S.3d 
541. 203 Miso. 610. 

Pa.—Di Giacomo v. Di Giacomo, Com. 

PI., 9 Monroe L.R. 33. 

Absence of prejudice 
A husband, failing to mall to his 
attorney a copy of complaint, per¬ 
sonally served on husband in second 
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of two divorce suits brought by his 
wife, as he had done in first suit, 
was not prejudiced by entry of de¬ 
fault divorce decree against him in 
second suit and waived objections 
thereto. 

Idaho.—^Bedwell v. Bedwell, 195 P.2d 
1001, 68 Idaho 405. 

Jadgment held not one by default 
Tex.—^Dickinson v. Dickinson, Civ, 
App., 173 S.W.2d 649. 

51. Fla.—^Minick v, Minick, 149 So. 
483, 111 Fla. 469. 

Mass.—Todd v. Poster, 102 N.E.2d 
406, 328 Mass. 136. 

Utah.—^Rlcks v. Wade. 93 P.2d 479, 
97 Utah 402. 

Jtirlsdictlon not assTuned 

(1) In divorce action, jurisdiction 
cannot be assumed by decree pro con¬ 
fesso. 

Fla.—Kutner v. Kutner, 33 So.2d 42, 
159 Fla. 870. 

(2) Pro confesso in a divorce suit 
does not admit or give the court ju¬ 
risdiction of complainant 

Tenn.—Sturdavant v. Sturdavant, 189 
S.W,2d 410, 28 TenmApp. 273. 

False representation 
Pact that husband, having been 
served with summons in suit for di¬ 
vorce, was Induced not to make an 
appearance or otherwise answer by 
wife’s false representation that she 
had withdrawn suit, did not prevent 
court from acquiring jurisdiction so 
as to render default decree of di¬ 
vorce subject to vacation after ex¬ 
piration of term at which it was en¬ 
tered. 

Ill.—^Decker v. Sekura, 72 N.E.2d 866, 
331 I11.APP. 267. 

52. Conn.—Barton v. Barton, 196 A. 
141,123 Conn. 487. 

Betnm, day 

On the question of validity of de¬ 
cree pro confesso In divorce suit 
wherein service was made by publi¬ 
cation and the return day appearing 
on the order of publication was not a 
rule day, defendant was required to 
file or enter an appearance in the 
cause on the rule day next succeed¬ 
ing the return day fixed in the order 
of publication. 

Fla.—Cole v. Cole, 200 So. 644, 146 
Fla. 196. 
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demur53 within the statutory time,®^ and the court 
has satisfied itself from the testimony of plaintiff 
and his or her witnesses that a divorce should be 
granted.55 However, judgments by default are not 
favored,55.5 and caution is required in the granting 
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of uncontested divorces;55.10 and the court must 
deny, rather than grant, a decree of divorce unless 
the law has been fully complied with.50 The prop¬ 
er practice should be followed57 and the court must 
proceed with the same formality as if defendant 


53. Colo.—^Mulvey v, Mulvey, 228 P. 

2d 452, 123 Colo. 320. 

Pla.—Mlnick v. Minick, 149 So. 483, 
111 Fla. 469. 

Mont.—^Danielson v. Danielson, 203 
P. 506, 62 Mont. 83. 

Beaxingr of action 

In divorce action by husband, 
where record showed that wife was 
in default for answer and that her 
counsel did not enter an appearance 
in any manner whatsoever, hearing 
husband's action as an uncontested 
case without notice either to wife or 
her counsel was proper. 

Ohio.—Miller v. Miller, App., 91 N.E. 
2d 804. 

Default held properly entered 

Where defendant in divorce action 
answered original complaint but filed 
no answer to amended complaint, 
and it appeared that defendant’s 
counsel was present in same court¬ 
room on another matter at time of 
hearing on defendant’s default and 
expressly declined to participate in 
the proceeding, defendant was not 
represented by counsel at hearing 
and his default was properly en¬ 
tered. 

Cal.—Darsle v. Darsie, 122 P.2d 64, 
49 C.A.2d 491. 

InteiLtiou to answer 
In divorce action, where it appears 
that defendant intends to answer, 
default Judgment should not be en¬ 
tered without first ascertaining 
whether defendant has changed his 
plans to contest case. 

Minn.—Cahaley v. Cahaley, 12 N.W, 
2d 182, 216 Minn. 176, 167 A.Lf.R. 1. 
Judgment improyldently gzaated 
Where trial judge signed judgment 
confirming default, granting husband 
an absolute divorce, decreeing that 
separation was due to wife’s fault, 
and ordering that community prop¬ 
erty be partitioned on husband’s mo¬ 
tion suggesting that wife had filed 
no answer within time allowed on 
wife’s motion for new trial, but wife 
had filed an answer with clerk on 
morning of day when Judgment was 
signed, judgment was improvidently 
granted. 

La.—^Qiermann v. Eiermann, 7 So.2d 
604, 200 La. 26. 

64. Utah.-Ricks v. Wade, 93 P.2d 
479, 97 Utah 402. 

55. Conn.—^Barton v. Barton, 196 A. 
141,123 Conn. 487. 

Object of statutes requiring actual 
trial of every default divorce action 
at which evidence must be produced 
and testimony of plaintifC to be cor¬ 


roborated is to prevent obtaining of 
divorce by fraud and collusion be¬ 
tween the parties where no lawful 
ground exists. 

N.D.—Schillerstrom v. Schillerstrom, 
32 N.W.2d 106, 76 N.D. 667, 2 A.L.R. 
2d 271. 

Burden of proof 

(1) Although husband did not an¬ 
swer wife’s bill for divorce and de¬ 
cree pro confesso was taken, wife 
had burden of proving grounds of di¬ 
vorce by competent legal evidence. 
Ala.—^Burdette v. Burdette, 15 So. 2d 

727, 245 Ala. 26. 

(2) In action by husband for di¬ 
vorce on ground of desertion on the¬ 
ory that wife refused to accompany 
him to new residence, even though 
action was uncontested, because tes¬ 
timony raised an inference of possi¬ 
ble justification of wife's conduct, 
husband had burden of making out at 
least a prima facie case and explain¬ 
ing away any apparent justification 
for wife’s conduct. 

D.C.—Snyder v. Snyder, Mun.App., 
134 A.2d 687. 

Default on trial 

Where wife interposed an answer 
in husband’s divorce action but de¬ 
faulted on the trial, and uncontra¬ 
dicted evidence of two witnesses, 
and their testimony was not incredi¬ 
ble on its face, an interlocutory judg¬ 
ment of divorce was directed to be 
entered in favor of the husband. 
N.T.—Larson v. Larson, 35 N.T.S.2d 
505, 264 App.Div. 388. 

Proof of adultery 

Proof in cases of divorce on ground 
of adultery, in order to warrant 
judgment by default on proof of the 
j demand, must be precise as to time, 

I place, and the person involved. 

La.—Arbour v. Murray, 63 So.2d 426, 
222 La. 684. 

BecxlxnlnatloiL 

Where husband made no appear¬ 
ance in wife’s divorce action, trial 
court erred in introducing issue of 
recrimination over wife’s timely ob¬ 
jection by proffering and receiving in 
evidence the files and records of 
wife’s prior action in which one oth¬ 
er than her husband was adjudged 
to be the father of her child, and In 
denying wife’s motion to strike such 
evidence from the record. 

N.D.—Brandt V. Brandt, 33 N.W.2d 
620, 76 N-D. 99. 

55.5 Cal.—Aldrich v. Aldrich, 264 P. 
764, 203 C. 433. 

Mo.—Hartle v. Hartle, App., 184 S. 
W.2d 786. 


Pa.—Krammas v. Krammas, Com.Pl 
8 Sch.Reg. 171. 

Wyo.—Corpus Jnids Secundum quot.< 
ed in Puterman v. Puterman, 205 
P.2d 815, 822, 66 Wyo. 89. 

19 C.J. p 162 note 48. 

Defaults not due to inadvertence 
Even in cases of defaults which 
are not inadvertent, courts are re¬ 
luctant to enforce defaults in plead¬ 
ing in matrimonial actions. 

N’.Y.—Quaid v. Quaid, 153 N.T.S.2d 
652, 2 A.D.2d 768. 

55.10 D.C.—Stone v. Stone, 136 P.2d 
761, 78 U.S.APP.D.C. 5. 

53. Ark.—Bradshaw v. Sullivan, 254 
S.W. 1064, 160 Ark. 547. 

Ga.—Tatum v. Tatum, 46 S.B.2d 915, 
203 Ga. 406. 

Md.—Wilcox V. Wilcox, 132 A. 585, 
150 Md. 119. 

N.T.—Olmsted v. Olmsted, 206 N.T. 

S. 289, 210 App.Div. 393. 

Tex.—Jeter v. Jeter, Civ.App., 281 S. 
W. 598. 

Wash.—^Bruce v. Bruce, 296 P.2d 310, 
48 Wash.2d 636. 

Botiee of application 
Civil procedure rule, that if a par¬ 
ty against whom judgment by de¬ 
fault is sought has appeared in the 
action he shall be served with notice 
of the application at least three 
days prior to hearing thereon, is ap¬ 
plicable in divorce actions, and where 
such rule was not observed in enter¬ 
ing default against defendant in di¬ 
vorce action the decree granting 
plaintiff a divorce would be reversed. 
Colo.—Holman v. Holman, 165 P.2d 
1015, 114 Colo. 437. 

57. Ill.—Hunt V. Hunt, 211 Ill.App. 
410. 

N.J.—Garabrant v. Garabrant, 122 
A. 848, 95 N.J.Eq. 136. 

Ordering filing of reply 
Where circuit court permitted wife 
to file a cross bill for divorce out of 
time and ruled against contention of 
husband that circuit court had lost 
jurisdiction because of circuit clerk’s 
void order dismissing husband’s di¬ 
vorce action on motion of the hus¬ 
band, circuit court should then have 
first ordered husband to file a reply 
to the cross bill before foreclosing 
husband’s right to defend against the 
cross bill by entering a default judg¬ 
ment. 

Mo.—State ex rel. Grace v. Connor, 
App., 219 S.W.2d 867. 

Taking of testimony 

On motion to confirm default, tes¬ 
timony must be produced in support 
of the complaint. 
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were present and maintaining the keenest opposi¬ 
tion,although the mere fact that the decree is 
not in the best form may not be fatal.59 

To justify the rendition of a decree as on default 


or confession of the bill, defendant, if he has not 
appeared, must have been served with valid proc¬ 
ess,or given such notice of the pendency of the 
suit,®l or of proceedings therein,®^ as is provided 


La.—O’Brien v. D’Hemecourt, 43 So. 

654, 118 La. 996. 

Application to referee 

An application to siffn default in¬ 
terlocutory divorce judffment on re¬ 
port of official referee, to whom spe¬ 
cial term referred issues to hear 
and determine, should have been 
made to referee, not to special term. 
I^X—Snell V. Snell, 32 N.Y.S.2d 485, 
177 Misc. 923. 

58. Fla.—Chisholm v. Chisholm, 125 
So. 694, 98 Fla. 1196. 

19 C.J. P 162 note 48. 

Incompetent evidence should not 
be admitted, even though defendant 
does not appear and object to its 
introduction. 

Ark.— Gardner v. Gardner, 218 S.W. 
663, 142 Ark. 292. 

Md.—^Bowersox v. Boworsox, 146 A. 
266, 157 Md. 476, 65 A.L.K. 165. 

59. Cal.—Qoiilarto v. Goulnrte, 272 
P. 747, 205 C. 713, 

60. Ill,—Landffraf v. Landgrnf, 169 
N.B. 175, 337 111. 451. 

Tex.— Delgado v. Delgado, Civ.App., 
253 S.W.2d 708, error dlsmls,sod. 

19 C.J. p 161 not<‘ 44. 

Necessity of proof of service see 
supra § 96. 

Kegal incompetent 
Where summons in hu.sband’a di¬ 
vorce suit was not served on wife, 
residing out.side state, but was re¬ 
turned “not found,” and attorney not 
employed by wife, but assuming to 
act solely under authurimtion by 
her mother to secure funds from 
husband for wife’s support while she 
was legally incompetent and In moth¬ 
er’s care, entered appearance and 
signed answer for wife and stipu¬ 
lated that case be heard as default 
matter, decree granting husband di¬ 
vorce was void for want of jurisdic¬ 
tion. 

Ill.—Geiermann v. Geiermann, X39 N. 

E.2d 838, 12 Xn.App.2d 484. 

Service by publioation 

(1) Failure to comply with provi¬ 
sions of applicable statute will ren¬ 
der void divorce decree against 
spouse served by publication, 

Ga.—^Homburger v. Ilomburgor, 99 S. 
E.2d 213, 213 Go. 344. 

(2) Where application for order 
of publication was insufficient to au¬ 
thorize order for service on defend¬ 
ant by publication, default divorce 
decree entered against defendant pur¬ 
portedly served pursuant to void or¬ 
der for publication was nullity for 
want of jurisdiction of person of de¬ 
fendant. 


Mo.—Orrick v. Orrick, App., 233 S.W. 
2d 826. 

(3) Where husband, procuring 
service by publication in divorce ac¬ 
tion, swore that he did not know and 
had never known street address of 
wife in New York City, he did all 
that law reauired of him, and di¬ 
vorce decree predicated on service 
by publication was not void, even if 
he could have learned wife’s street 
address by making inquiries. 

Ga.—^Homburger v. Homburger, 99 S. 
R2d 213, 213 Ga. 344. 

New service at every step is not 
necessary. 

Ala.—Wright v. Wright, 88 So. 828, 
205 Ala. 519. 

Where there is actual service, but 
dlefectlve proof thereof, default judg¬ 
ment, although erroneous, is not void. 
Nev.—^Williamson v. Williamson, 280 
P. 651, 52 Nev. 78, rehearing denied 
296 P. 1113, 52 Nev. 78. 

Defect not cured 

In divorce action, defendant’s con¬ 
sent to judgment in certain terms 
could not be made effectual in curing 
defect in service and thereby validat¬ 
ing judgment, which consent, in 
practical effect, would be consent 
to a divorce and opposed to public 
policy. 

N.C.—Bodriguez v. Kodriguez, 29 S. 
K.2d 901, 224 N.C. 275. 

Waiver 

Defendant in a divorce suit was 
chargeable with knowledge of all 
.mib.soqucnt steps after process was 
served on him. although he had no 
actual notice of them and did not in 
fact appear, and, hence, he was 
chargeable with notice of irregularity 
in entering divorce decree before re¬ 
turn day of process which had been 
served on him, and his failure to 
take appropriate steps to have error 
corrected would be regarded as a 
waiver. 

Tenn.—Davis v. Mitchell, 178 S.W.2d 
889, 27 TenmApp. 182. 

61. Ark.—Stinson v. Stinson, 159 S. 

\V.2d 446, 203 Ark. 888. 

Ill.—Sweet V. Sweet, 277 Ill.App, 545. 
Md.—Graham v, Graham, 69 A.2d 
180, 190 Md. 434. 

OertilLoata of reerizter 
Whore register who had personal 
knowledge of when and how publi¬ 
cation was made in divorce suit 
against a nonresident made the re¬ 
cital of that requirement in the de¬ 
cree pro confesso It was not only 
such a decree, but it was also a cer¬ 
tificate by him of the facts so recited 
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and was a sufficient compliance with 
court rule. 

Ala.—Smith v. Smith, 23 So.2d 605, 
247 Ala. 213. 

Affidavit for order warning defend¬ 
ant of divorce action against her 
which merely alleged that defendant 
was absent from state, without al¬ 
leging that she was a nonresident 
or had been absent from the state 
four months, was insufficient to give 
court jurisdiction, and default judg¬ 
ment granting husband a divorce was 
void. 

Ky.—Hill V. Hill, 185 S.W.2d 246, 299 
Ky. 351. 

62. Mich.—^Weiser v. Richter, 225 N. 

W. 542. 247 Mich. 52. 

Pa.—Wiltse V. Wiltse, 47 A.2d 540, 
159 Pa.Super. 131. 

Notice of motion, to reinstate snit 
after voluntary dismissal 
Tex.—Turman v. Turman, 64 S.W.2d 
137, 123 Tex. 1. 

After withdrawal of answer 
Even though defendant’s claim 
that, after withdrawal of her an¬ 
swer, she is still in the case so as 
to be entitled to notice of all pro¬ 
ceedings taken by plaintiff is un¬ 
tenable, still there may be peculiar 
reasons why she should have notice 
of a further hearing, as where the 
withdrawal of the answer is coupled 
with certain arrangements and agree¬ 
ments between the parties and de¬ 
fendant has good reasons for wishing 
to be in court to see that nothing is 
done to violate those agreements, es¬ 
pecially in view of the fact that the 
court declines to permit the agree¬ 
ments to be spread on the court’s 
minutes. 

N.Y.—^Robertson v. Robertson, 221 
N.Y.S. 241, 129 Misc. 382. 

Date of hearing 

Husband, who was served with 
summons in divorce action brought 
by wife, was given legal notice of 
the pending litigation and required 
to take steps to preserve his rights, 
and, therefore, the court was not re¬ 
quired to notify husband, who had 
failed to ftle answer or otherwise 
plead, of date of hearing at which di¬ 
vorce decree was entered. 

Ark.—^Douglas v. Douglas, 304 S.W. 
2d 947, 227 Ark. 1067. 

Notice of proceedings may be 
waived, and where it is, defendant 
may not complain of lack of notice. 
Mich.—Cassidy v. Cassidy, 209 N.W. 
79, 235 Mich. 223. 
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by law; the time for answering must have expired®^ 
without an answer or other pleading being filed by 
defendant and, as indicated supra § 149, proof 
must have been taken of the existence of the ground 
for divorce as alleged. It is error to render a decree 
pro confesso on a bill or cross bill containing allega¬ 
tions as to the residence of the parties which show 
that the court is without jurisdiction.®® So, also, 
it is error to grant a divorce on the ground of adul¬ 
tery where the petition does not state a cause of ac¬ 
tion on this ground, even though defendant has 
made no appearance and the judgment is rendered by 
default.®® 

Although the failure of a statement of facts, filed 
in obedience to a statute requiring it where service 
has been made by publication and no answer has 
been filed nor appearance entered, to show the req¬ 
uisite residence of plaintiff in the state and county 
is ground for new trial or for reversal, it does not 
completely invalidate the decree and render it 
void.®*^ While a contradictory finding of fact in a 
default divorce decree may invalidate such de¬ 
cree, ®7-5 it has been held that a lack of findings is 
nothing more than an irregularity which should not 
be allowed to affect the validity of the judgment at 
the instance of any one many years after its rendi¬ 
tion.®® A default judgment of divorce which is 
void for want of jurisdiction may not be validated 
in subsequent proceedings on defendant’s motion to 
redocket the case.®®*® 


In a default divorce action, the court cannot go 
beyond the pleadings,®®*i® and the relief granted to 
plaintiff, if no answer is filed, cannot exceed that 
which is demanded in the complaint.®®*^® 

Time of rendition or entry. Compliance with an 
applicable statute or rule of court regulating the 
time of entry of decree in a divorce action which is 
not contested or in which defendant defaults is 
proper and necessary;®® but a statute prohibiting a 
trial during the term in which the action was com¬ 
menced does not forbid the taking of a default judg¬ 
ment at that term.*^® Voluntary appearance with 
consent to trial at any time, in the absence of a 
request for further delay, is sufiicient to give the 
court jurisdiction to render default judgment at any 
time on failure of defendant to appear and abide the 
pleasure of the court'll While in a proper case a 
decree of divorce based on default may be entered 
nunc pro tunc,^!*® ordinarily an order sustaining a 
motion to enter the default of defendant cannot be 
rightfully entered as of a date prior to that on which 
it was actually made.'^^ 

Fraud. Fraudulent procurement of a default di¬ 
vorce judgment may invalidate such judgment.72.5 
A default divorce judgment which is void for fraud 
is regarded by a court of equity as not having been 
rendered.^® A judgment rendered after default is 
not fraudulent because it awards greater incidental 
relief than agreed on by the parties or asked for by 


63. Ala.—^Walker v. Walker, 42 Ala. 
489. 

W.Va.—Crouch v. Crouch, 20 S.E.2d 
169, 124 W.Va. 331. 

19 C.J. p 161 note 45. 

64. Mich.—Wieser v. Richter, 225 N. 
W. 542, 247 Mich. 62. 

Mo.—Dietrich v. Dietrich, App., 28 S. 
W.2d 418. 

Where defendant has filed peti¬ 
tion presentlnff Jnstlclahle matters 
for determination, it is error for the 
clerk of court to enter a decree pro 
confesso. 

Fla.—^Mikesell v. Mikesell, 188 So. 
100, 137 Fla. 108. 

65. Ala.—Cooper v. Cooper, 97 So. 
66, 210 Ala. 13. 

66. La.—Simon v. Duet, 148 So. 250, 
177 La. 337. 

67- Tex.—^Hasrward v. Hayward, 
Civ.App., 63 S.W.2d 108, error dis¬ 
missed. 

67.5 Mo.—Wenzel v. Wenzel, App., 
283 S.W.2d 882. 

68. Wash.—Giles v. Giles, 60 P.2d 
707, 187 Wash. 699. 

68.5 Ky.—Hill v. Hill, 186 S.W.2d 
245, 299 Ey. 351. 

68.10 Minn.—Allegrrezza v, Allegrez- 
aa, 53 N.W.2d 183, 236 Minn. 464. 


68.15 TJ.S.—Sidebotham v. Robison, 
C.A.Cal., 216 F.2d 816. 

Cal.—Buchanan v, Buchanan, 249 P. 
2d 677, 114 C.A.2d 120—Viera v. 
Viera, 236 P.2d 630, 107 C.A.2d 179 
—^Blackwell v. Blackwell, 194 P.2d 
796, 86 C.A. 613—^Darsie v. Darsie, 
122 P.2d 64, 49 C.A.2d 491. 

69. Fla.—^Hogan v. Hogan, 140 So. 
213, 104 Fla, 424—Wilds v. State, 
84 So. 664, 79 Fla. 676. 

Tex.—Ingram v. Ingram, Clv.App„ 
249 S.W.2d 86. 

19 C.J. p 162 note 47 [a]. 

7(1 Kan.—^Meyer v. Meyer, 67 P. 
550, 60 Kan. 859. 

71. Okl.—^In re Thompson's Estate, 
65 P.2d 442, 179 Okl. 240, certiorari 
denied St. John v. Thompson, 68 S. 
Ct. 38, 302 U.S. 718, 82 L.Bd. 554. 
Waiver 

Where default judgment of divorce 
was taken eighteen days after peti¬ 
tion was filed without wife filing an 
answer or other pleadings although 
she did execute an entry of appear¬ 
ance agreeing that cause could be set 
down for trial at any day of circuit 
court, and wife had actual notice of 
day on which decree was entered, by 
taking no action by way of motion to 

644 


trial court or by appeal, wife waived 
right to complain of entry of decree 
only eighteen days after petition was 
filed. 

Mo.—^McCarty v. McCarty, 300 S.W. 
2d 394. 

71.5 Iowa.—^Freshour v. Freshour, 
11 N.W.2d 375, 233 Iowa 1144. 

Estoppel 

Failure of husband granted di¬ 
vorce to supervise officers of court 
in performance of their statutory 
duties did not estop him to secure 
nunc pro tunc entry of decree of di¬ 
vorce. 

Iowa.—^Freshour v. Freshour, supra. 

72. Or.—Roeser v. Roeser, 239 P. 
541, 116 Or. 108. 

72.5 N.T.—Furst v. Furst, 78 N.T.S. 
2d 608, 191 Misc. 699, affirmed in 
part and revensed in part on other 
grounds 91 N.T,S.2d 202, 275 App. 
Dlv. 991. 

intentional withholding of notice 
of a divorce action from a respond¬ 
ent constitutes extrinsic fraud, 
which. If proved, vitiates the decree. 
Pa.—Cortese v. Cortese, 63 A.2d 420, 
163 Pa.Super. 553. 

73. Cal.—Fisher v, Superior Court 
in and for Los Angeles County, 294 
P. 445, 110 C.A. 565. 
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plaintiff at the trial.^^ Also, a mistake on the part 
of plaintiff husband as to the actual legal residence 
of the wife is not intentional fraud committed for 
the purpose of giving the court jurisdiction's 
Plaintiff's default. Where plaintiff does not ap¬ 
pear on the day fixed for trial, and defendant has 
raised no issue by way of reconvention, counter¬ 
claim, or new matter warranting affirmative relief, 
the full measure of defendant’s relief is a judg¬ 
ment of dismissal or nonsuit ;76 he may not obtain a 
judgment in plaintiff’s favor in her absence and 
without her knowledge and consent ^he court 

is not authorized to render judgment in his favor 
declaring that the parties have not at any time sus¬ 
tained to each other the relation of husband and 

wife.'^S 

§ 166 . -Opening or Setting Aside 

a. In general 

b. Existence of defense 

c. Laches, limitations, and estoppel 

d. Effect of death or remarriage 

e. Grounds 


a. In G-eneral 

A default in a divorce action must be set aside to 
afford the defendant any effective relief from the decree 
entered, and a court of competent jurisdiction may have 
Inherent or statutory power to open or vacate such a 
Judgment for proper cause. The granting or denial of 
relief rests largely In the discretion of the court, and it 
may act on a slight or vague showing in order to permit 
the merits of the defense to be passed on. 

The effect of a defendant’s default in a divorce 
action is to foreclose defendant from the right of 
contest as in other actions, so that the default must 
be set aside to afford defendant any effective re¬ 
lief.^ ^-50 A court of competent jurisdiction may 
have inherent power to open or vacate a default 
judgment of divorce for proper cause,'^8.55 qj. the 
power may be one conferred by statute and limited 
thereby.'^s.eo in any event, the granting or denial 
of a motion or other application to open or set aside 
a default decree of divorce rests largely in the dis¬ 
cretion of the court and such discretion exists 
regardless of any stipulation of the parties provid¬ 
ing for vacation of the decree.'^®-^ In some cases 
it is proper^o or not an abuse of discretional to open, 


74. Mo.—^Marshall v. Marshall, App., 
23G S.W. 378. 

75. Ky.—Honaker v. Honaker, 201 
S.W. 42, 218 Ky. 212. 

76. La.—Miller v. Miller, 100 So. 45, 
156 La. 46. 

Mont.—Sell v. Sell, 103 P. 561, 68 
Mont. 320. 

77. La,—Miller v. Miller, 100 So, 46, 
156 La. 46. 

78. Mont.—Soil v. S««ll, 103 P, 561, 
58 Mont. 320. 

78.50 Cal.—HolHlnj;?or v. Holsinjj:er, 
214 l\2d 412, 96 C.A.2d 835. 

78.55 N.Y.—Connell v, Connell, 157 
N.Y.S.2d 433, 2 A.l>.2d 478. 

Wyo.—Lake v. Lake, 182 l*.2d 824, 63 
Wyo. 876. 

EzolnsioiL from statute 
Specific exolUKion of divorce ac¬ 
tions from provisions of statute per¬ 
mitting intorpoHitlon of defon.so on 
spccifled grounds. In action wherein 
default judgment has been entered, 
does not affect lnh«*rcnt power of 
court to grant relief from 8U<*h judg¬ 
ment to party who has lM‘en denied 
opportunity to defendant in divorce 
action under circumstances amount¬ 
ing to fraud on court and administra¬ 
tion of justice, 

Minn.—Cahaloy v. Cahal<»y. 12 N.W. 

2d 182, 216 Minn, 176, 167 A.L.U, 1, 
Xagulry and dstsrmluatloA 
Superior court has power, on de¬ 
fendant’s motion to set aside divorce 
decree, to make ingulry, to find facts, 
and to determine whether proper no¬ 
tice was given alfording defendant 
an opportunity to bo heard. 


N.C.—Patrick v. Patrick, 96 S.E.2d 
686. 246 N.C. 195. 

78.60 Cal.—^ICapple v. Kapple, 296 P. 
2d 932, 140 C.A.2d 787. 

79. Ariz.—Blair v. Blair, 62 P.2d 
1321, 48 Ariz. 601. 

Cal.—Boss v. Ross, 260 P.2d 662, 120 
C.A.2d 70—Brainard v. Brainard, 
186 P.2d 990, 82 C.A.2d 478—Gard¬ 
ner V, Gardner, 164 P.2d 600, 72 C.A. 
2d 270—Snther v. Sather, 206 P. 
476, 67 C.A. 74—^Anderson v. An¬ 
derson, 204 P. 426, 56 C.A. 87. 

Colo.—Itichardson v. Richardson, 236 
P.2d 121, 124 Colo. 240. 

Nob.—^Kasai v. Kasai, 71 N.W. 2d 105, 
160 Nob. 688. 

N.J.—Zar V. Zar, 127 A.2d 407, 42 N.J. 
Super. 607. 

Tex.—Sneed v. Sneed, Civ.App., 296 
S.W. 643. 

Utah.—Baker v. Baker, 176 P.2d 213, 
110 Utah 402. 

Wyo.—Lnko v. Lake, 182 P.2d 824, 63 
Wyo. 375. 

19 C.J. p 162 note 64, 

3&egal discretion 

While trial court has discretion In 
ruling on matters under statute pro¬ 
viding for vacation of divorce de¬ 
cree obtained by default on proper 
showing, such discretion Is a legal, 
not an arbitrary, one. 

Cal,—Garcia v. Garcia, 233 P.2d 23, 
105 C.A.2d 289. 

SufBLclenoy of showing 

TTnless wife’s undisputed evidence 
shows excusable neglect as matter 
of law, question whether there has 
been a sufficient showing as a ground 
for setting aside a default judgment 


in divorce action Is matter within 

judicial discretion of trial court. 

Ariz.—^Damiano v. Damiano, 321 P.2d 
1027, 83 Ariz. 366. 

79.5 Pla.—Schroeder v. Schroeder, 
102 So.2d 729. 

80. Ark.—Brown v. Brown, 200 S.W. 
2d 488, 211 Ark. 241. 

Cal.—Gordon v. Gordon, 302 P.2d 355, 
145 C.A.2d 231. 

Kan.—Stafford v. Stafford, 181 P.2d 
401, 163 Kan. 162. 

Md.—Wyahllyeth v. Wyahllyeth, 13 
A.2d 651, 178 Md. 417. 

Mo.—Slgwerth v. Slgwerth, App., 299 
S.W.2d 581. 

N.Y.—Kelly v. Kelly, 113 N.Y.S.2d 
233, 280 App.Div. 802. 

Robertson v. Robertson, 221 N.Y. 
S. 241, 129 Misc. 382. 

Sabbeth v. Sabbeth, 146 N.Y.S.2d 
722, modified on other grounds 149 
N.Y.S.2d 267, 1 A.D.2d 802—Gang- 
loff V. Gangloff, 87 N.Y.S.2d 268, 
modified on other grounds 85 N.Y.S. 
2d 926, 274 App.Div, 1068—Wis- 
cherth v. Wlscherth, 40 N.Y.S.2d 
326. 

Ohio,—Greene v. Greene, App., 87 N. 
R2d 891. 

Okl.—^Myers v. Myers, 240 P.2d 442, 
205 Okl. 660. 

Pa.—Bstok V. Estok, 157 A. 356, 102 
Pa.Super. 604. 

Brosch V. Brosch, 64 Pa.Dlst. & 
Co. 413, 66 Dauph.Co. 376. 

Eframo v. Eframo, Com.Pl., 91 
Pittsb.Leg.J. 264. 

Wyo.—^Puterman v. Puterman, 205 P. 
2d 815, 66 Wyo. 89—^Lake v. Lake, 
182 P.2d 824, 63 WVo. 376. 

81. Ariz.—Blair v. Blair, 62 P.2d 
1321, 48 Ariz. 501. 
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vacate, or set aside the decree or it is improper82 
or an abuse of discretions^ to refuse to do so. In 
other cases it may be proper®^ or not an abuse of 


discretions^ to refuse to open, vacate, or set aside 
the decree. 

Since a judgment by default is not favored in di- 


Cal.—Watson v. Watson, App., 325 
P.2d 1011—Betz V. Betz, 287 P.2d 
383, 135 C.A.2d 443—^Ross v. Boss, 
260 P.2d 652, 120 C.A.2d 70—Gregro- 
ry V. Gregory, 206 P.2d 1122, 92 C. 
A.2d 343—La Velle v. La Velle, 196 
P.2d 633, 87 C.A.2d 241—^Armstrong 
V. Armstrong, 183 P.2d 901, 81 C.A 
2d 316, certiorari denied 68 S.Ct. 
659, 333 U.S. 842, 92 L.Ed. 1126— 
Smith V. Smith, 148 P.2d 868, 64 G. 
A.2d 415. 

Ill.—Pratt V. Pratt, 97 N.E.2d 132, 
342 I11.APP. 513. 

Minn.—Stromsborg v. Stromsborg, 64 
N.W.2d 499, 242 Minn. 235. 

Mo.—Cherry v. Cherry, 35 S.W.2d 
659, 225 Mo.App. 998. 

Motion to vacate order 
Denial of wife's motion to vacate 
order setting aside default interlocu¬ 
tory judgment granting her divorce 
was not abuse of discretion, where 
there was substantial showing jus¬ 
tifying such order, parties' counsel 
stipulated that record at hearing on 
husband's motion to vacate judgment 
was part of record at second hearing, 
matter was argued in extenso, and 
trial court again concluded that mat¬ 
ter should be disposed of after hear¬ 
ing on merits rather than by default 
judgment. 

Cal.—^Armstrong v. Armstrong, 183 
P.2d 901, 81 C.A.2d 316, certiorari 
denied 68 S.Ct. 659, 333 U.S. 842, 
92 L.Ed. 1126. 

82. Ala.—^McCammon v. McCam- 
mon, 89 So. 455, 206 Ala. 165. 

Colo.—Myers v. Myers, 135 P.2d 235, 
110 Colo. 412. 

Ill.—Winning v. Winning, 7 N.B.2d 
760, 366 Ill. 57. 

Davies v. Davies, 126 N'.E.2d 160, 
6 Ill.App.2d 8—^Dickey v, Dickey, 
254 I11.APP. 234. 

Iowa.—Bowen v. Bowen, 258 N.W. 
882, 219 Iowa 550. 

Mo.—Hartle v. Hartle, App., 184 S.W. 
2d 786. 

N.T.—Green v. Green, 92 K.Y.S.2d 
639, 276 App.Div. 778, reargument 
and appeal denied 93 N.Y.S.2d 799, 
276 App.Div. 847—Wischerth v. 
Wischerth, 42 N.Y.S.2d 883, 266 
App.Div. 881—Gundermann v. Gun- 
dermann, 290 N.Y.S. 618, 248 App. 
Div. 899. 

W.Va—Stepic v. Stepic, 139 S.E. 470, 
104 W.Va. 114. 

83. Ariz.--Clark v. Clark, 225 P.2d 
486, 71 Ariz. 194. 

Cal.—Aldrich v. Aldrich, 264 P. 764, 
203 C. 433. 

N.D.--Talbott v. Talbott, 178 N.W. 
282, 45 N.D. 489. 

Ohio.—Miller v. Miller, App., 91 N.E. 


2d 804—^Martin v. Martin, App., 87 
N.E.2d 499. 

Tex.—^Fowler v. Fowler, Civ.App., 
187 S.W.2d 713. 

Utah.—^Baker v. Baker, 175 P.2d 213, 
110 Utah 462. 

Wyo.—^Lake v. Lake, 182 P.2d 824, 63 
Wyo. 375. 

Marsh Judgment 

A default judgment by which a 
marriage is dissolved, property 
rights lost, character assailed, and 
children of tender years taken away 
from a parent, is harsh, and should, 

I on proper application, be vacated 
without hesitation, and failure to do 
so constitutes an abuse of discre¬ 
tion. 

Cal.—Garcia v. Garcia, 233 P.2d 23, 
105 C.A2d 289. 

84. Ark.—Gaines v. Gaines, 63 S.W. 

2d 333, 187 Ark. 935. 

Cal.—Schletewitz v. Schletewitz, 193 
P.2d 34, 85 CA.2d 366—Brainard 

V. Brainard, 186 P.2d 990, 82 C.A.2d 
478—Wilterdink v. Wilterdink, 184 
P.2d 627, 81 C.A.2d 626. 

Ill.—^Holter V. Holter, 19 N.B.2d 446, 
299 IlLApp. 623. 

Iowa.—Miller v. Miller, 46 N.W.2d 
732, 242 Iowa 706—Girdey v. Gir- 
dey, 238 N.W. 432, 213 Iowa 1— 
Davenport v. Davenport, 200 N.W. 
612. 

ICan.—Omer v. Omer, 193 P. 1064, 108 
Kan. 95. 

Minn.—Selvig v. Selvig, 220 N.W. 
646, 175 Minn. 71—^Volkman v. 
Volkman, 185 N.W. 964, 151 Minn. 
78. 

Mo.—Wenzel v, Wenzel, App., 283 S. 

W. 2d 882—Curry v. Curry, App., 
149 S.W.2d 446. 

Neb.—^Roberts v. Roberts, 59 N.W.2d 
176, 167 Neb. 163. 

N.Y.—^Mokarzel v. Mokarzel, 120 N. 
E. 692, 224 N.Y. 340. 

Van Dyke v. Van Dyke, 106 N, 
Y.S.2d 237, 278 App.Div. 446—Gold¬ 
stein V. Goldstein, 208 N.Y.S. 810, 
212 App.Div. 470. 

Schnabel v. Schnabel, 39 N.Y.S. 
2d 972, 179 Misc. 620. 

Pa.—^Agnew v. Agnew, Com.Pl., 91 
Pittsb.Leg.J. 376. 

S.C.—Brock V. Brock, 81 S.B.2d 898, 
225 S.C. 261. 

A decree nisi entered after failure 
t(> defend need not be opened where 
there is no question of any collusion 
ok* imposition on the court, or any 
other reason why the court in its 
control over divorce, should, in the 
public interest, direct or allow in¬ 
quiry or proofs as to the defense. 
N.J.—Gabriel v. Gabriel, 97 A. 495, 
86 N.J.Eq. 6. 


I^eave to file bill of review held prop, 
erly denied 

Ill.—Whitehouse v. Whitehouse, 17 
N.E.2d 265, 297 IlLApp. 634. 

85. Ariz.—^Damiano v. Damiano, 321 
P.2d 1027, 83 Ariz. 366. 

Cal.—^Hiltbrand v. Hiltbrand, 23 P.2d 
277, 218 C. 321. 

Osborn v. Osborn, 280 P.2d 60, 
131 C.A.2d 191—^Berset v. Berset, 
272 P.2d 868, 126 C.A.2d 684—Bar- 
atti v. Baratti, 242 P.2d 22, 109 C. 
A.2d 917—^Lukasik v. Lukasik, 239 
P.2d 497, 108 C.A.2d 609—Kromm 
V. Kromm, 191 P.2d 116, 84 C.A.2d 
623—Bell V. Bell, 177 P.2d 972, 78 
C.A.2d 353—Gardner v. Gardner, 
164 P.2d 600, 72 C.A.2d 270—Tuck¬ 
er V. Tucker, 139 P.2d 348, 59 C.A 
2d 567—Warren v. Warren, 37 P. 
2d 465, 2 C.A.2d 171—Mills v. Mills, 
281 P. 707, 101 C.A. 248—Sather v. 
Sather, 206 P. 476, 67 C.A. 74. 

Conn.—^Barton v. Barton, 196 A. 141, 
123 Conn. 487. 

Ill.—^Jennings v. Jennings, 86 N.E.2d 
287, 337 IlLApp. 647—Schneider v. 
Schneider, 249 IlLApp. 113—^Leng- 
vin V. Lengvin, 239 IlLApp. 606. 
Ind.—^Delewski v. Delewski, 131 N.B. 
229, 76 Ind.App. 44. 

Iowa.—Svoboda v. Svoboda, 60 N.W. 
2d 859, 245 Iowa 111—^Bossenberg- 
er V. Bossenberger, 229 N.W. 833, 
210 Iowa 825. 

Mich.—Cassidy v. Cassidy, 209 N.W. 
79, 235 Mich. 223—Lehman v. Leh¬ 
man, 205 N.W. 194, 232 Mich. 163. 
Mo.—Stieferman v. Stieferman, App., 
219 S.W.2d 864—Quattrochi v. 
Quattrochi, App., 179 S.W.2d 757. 
Nev.—Guardia v. Guardia, 229 P. 
386, 48 Nev. 230. 

N.Y.—Sweeney v. Sweeney, 19 N.Y.S. 
2d 891. 

Or.—^Reeder v. Reeder, 232 P.2d 78, 
191 Or. 698—Smith v. Hickey, 216 
P.2d 268, 188 Or. 639. 

Wash.—Skaare v. Skaare, 324 P.2d 
815—Dow V. Dow, 237 P. 304, 135 
Wash. 188. 

Wls.—Subacz V. Subacz, 198 N.W. 
372, 183 Wis. 427—Catencamp v. 
Catencamp, 189 N.W. 144, 177 Wis. 
625. 

Absence of good faith 

Refusal of trial judge to set aside 
default divorce decree on applidsLtion 
of husband who was in Nevada at¬ 
tempting to obtain divorce there at 
time of trial, was not abuse of dis¬ 
cretion where conduct of husband, 
who had initiated Utah divorce pro¬ 
ceedings, indicated absence of good 
faith. 

Utah.—Chrysler v. Chrysler, 303 P.2d 
996, 5 Utah 2d 415. 
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vorce suits,the courts incline to open or set aside divorce case where defendant manifests a bona 
such a judgment and to give defendant a day in fide desire to have the marriage preserved than 
court so that the merits of his defense may be passed where he merely wishes to be the prevailing party 
on,®^ under such terms and conditions as to the and there is little else in the controversy.® 
court may seem proper;®® and, accordingly, the 

courts construe pertinent statutes liberally,®9 apply A statute expressly providing for the opening of 
less rigorously strict rules pertaining to the opening defaults in actions for divorce may be resorted to 
of defaults,®®^ and sometimes act on a slight®! or when, and only when, it is applicable.®^ Statutes 
vague®2 showing or a showing sufficient to create a authorizing the opening of defaults in civil suits 
doubt as to the propriety of the decree.®® The generally may be applicable to actions for divorce,®^ 
courts are more willing to vacate a default in a but it has also been held that such statutes do not 


86. See supra § 165. 

87. Cal.—^Liandon v. Landon, 169 P. 
2d 980, 74 C.A.2d 954. 

Md.—^Richardson v. Richardson, 142 
A.2d 660, 217 Md. 316. 

N.T.—Schoeller v. Schooller, 161 N. 
T.S. 399, ainrmcd 164 N.Y.S. 1113, 
177 App.Div. 948. 

^yo.—Corpus Juris Seoxuadtun quot¬ 
ed in Puterman v. Putorman, 205 
P.2d 815, 822, 66 Wyo, 89. 

19 C.J. p 162 note 49. 

XTecesslty of legal excuse 
Ends of justice arc better served 
when court has an opportunity to 
hear both sides of controversy, es¬ 
pecially in divorce cases, but it does 
not follow that every failure of a 
defendant to answer a complaint in 
a divorce case is legally excusable. 
Cal.—Berset v. Borset, 272 P.2d 868, 
126 C.A.2d 684. 

Plaintiff as innocent party 
Court, in passing on a motion to 
set aside a default judgment grant¬ 
ing a divorce, must have duo regard 
to statute r<‘qulring that before court 
grants a divorce in ex parte pro¬ 
ceedings it shall require proof of 
good conduct of petitioner and be 
satisfied that he or sho Is an inno¬ 
cent and injured pa,rty. 

Mo.—-Hartlo v. Hartlo, App., 184 S.W. 
2d 786. 

88. IT.S.—^Bennett v. B(»nnett, Okl., 
28 S.Ct. 356, 208 U.S. 505, 52 L..Ed. 
590. 

N.Y.—Carbone v. Carbone, 146 K.Y.S, 
2d 110— KIob V. Klos, 66 N.Y.S.2d 
476. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Puterman v. l^uturman, 205 
P.2d 815, 822, 66 Wyo. 89. 

19 C.J. p 162 note 50. 

Restitution 

Where trial judge at wife's re¬ 
quest, properly set aside default 
judgment for wife in dlvorco action 
because husband married another in 
less than two months after judgment 
was entered, court should have re¬ 
quired wifo to make restitution of 
property obtained by her under Judg¬ 
ment, and Judgment dismissing ac¬ 
tion was reversed with dir4‘etionH to 
reinstate judgment of divorce unless 
within a reasunablo time to be fixed 
by trial court, wifo restored to hus¬ 


band what wife had received from 
him under judgment. 

Wis.—Kilmer v. Kilmer, 23 N.W.2d 
510, 249 Wis. 41. 

Xixomlnatlon as to mental illness 
Application to permit husband to 
have wife examined by psychiatrist, 
and to permit him to examine hospi¬ 
tal records concerning her mental 
Illness, as conditions to permitting 
wife to open her default in separa¬ 
tion action, should be addressed to 
justice before whom motion to open 
default was pending. 

N.Y.—Cook V. Cook, 154 N.Y.S.2d 
205. 

89. Nov.—Guardia v. Guardia, 229 
P. 386, 48 Nev. 230. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Puterman v. Puterman, 205 
P.2d 816, 822, 66 Wyo. 89. 

90. Mo.—Hartle v. Hartle, App., 184 
a.W.2d 786. 

N.Y,—Price v. Price, 240 N.Y.S. 29, 
228 App.Div. 796—Pox v. Pox, 127 
N.Y.S. 989, 143 App.Div. 483. 

Sabbeth v. Sabbeth, 146 N.Y.S.2d 
722, modified on other grounds 149 
N.Y.S.2d 267, 1 A.D.2d 802—Car¬ 
bone v. Carbone. 146 N.Y.S.2d 110 
—Klos v. Klos, 66 N.Y.S.2d 475. 
Wyo.—Corpus Juris Secundum quot¬ 
ed in Puterman v. Puterman, 205 
P.2d 815, 822, 66 Wyo. 89. 

91. Cal.—Hiltbrand v. Hiltbrand, 23 
P.2d 277, 218 C. 321—Rehfuss v. 
Rohfuss, 146 P. 1020, ICO C. 86. 

Garcia v. Garcia, 233 P.2d 23, 
105 C.A.2d 289—Gregory v. Greg¬ 
ory, 206 P.2d 1122, 92 C.A.2d 243— 
Dnndon v. Landon, 169 P.2d 980, 
74 0,A.2d 964—Smith v. Smith, 148 
P.2d 808, 64 C.A.2d 415. 

Mo.—^Hartlo v< Hartle, App., 184 S. 
W.2d 786. 

WIfl.—Kilmer v. Kilmer, 23 N.W.2d 
610, 249 Wis. 41—Jermain v. Jer- 
maln, 11 N.W.2d 163. 243 Wis. 508 
—Subaez v. Subaez, 198 K.W. 372, 
18,1 Wis. 427. 

Wyo.—Corpus Juris Secuudum quo¬ 
ad in l^iterman v. Puterman, 205 
P.2d 816, 822, 66 Wyo. 89. 

92. Mo.—Hartle v. Hartle, App., 184 
S.W.2d 786. 

Wash.—Dow V. Dow, 237 P. 304, 135 
Wash. 188. 
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Wyo.—Corpus Juris Secundum quot¬ 
ed in Puterman v. Puterman, 205 
P.2d 816, 822, 66 Wyo. 89. 

93. Cal.—Garcia v. Garcia, 233 P.2d 
23. 105 C.A.2d 289. 

Ill.—Nihell V. Nihell, 161 IlLApp. 589. 
Mo.—^Hartle v. Hartle, App., 184 S. 
W.2d 786. 

93.5 Cal.—^Berset v. Berset, 272 P. 
2d 868, 126 C.A.2d 684. 

94. Cal.—^Kapple v. Kapple, 295 P. 
2d 932, 140 C.A.2d 787. 

Ind.—^Day v. Nottingham, 66 N.E. 

998, 160 Ind. 408. 

Substituted service 

(1) A defendant in divorce suit, 
brought on an order of publication, 
who was not served with process in 
state, and did not appear in cause 
before date of divorce decree, could, 
within two years from that date, if 
she had not been served with a copy 
of such decree more than eight 
months before end of such two years, 
and if she was so served then within 
eight months from time of such serv¬ 
ice, file her petition and have cause 
reopened. 

W.Va.—Saunders v. Saunders, 39 S.E. 
2d 647, 129 W.Va. 180. 

(2) Introduction by plaintiff in a 
divorce suit of a copy of decree 
awarding him a divorce as a de¬ 
fense in a proceeding for support 
money instituted in another state by 
defendant in divorce suit did not 
amount to “service” within meaning 
of statute permitting rehearing In 
cases of nonpersonal service under 
certain circumstances. 

W.Va.—Saunders r. Saunders, supra. 

95. Ariz,—^Damiano v. Damiano, 321 
P.2d 1027, 83 Ariz. 366. 

III.—^McNab V. Dunsmure, 274 Ill.App. 
660. 

Iowa.—Comes v. Comes, 178 N.W. 
403, 190 Iowa 647. 

Nev.—Nahas v. Nahas, 90 P.2d 223, 
59 Nev. 220, rehearing denied 92 
P.2d 718, 69 Nev. 220. 

Okl.—^Meyers v. Meyers, 199 P.2d 819, 
200 Okl. 683, 6 A.L.R.2d 691— 
Bagsby V. Bagsby, 89 P.2d 346, 
184 Okl. 627, 122 A.L.R. 165. 

Or.—Carmichael v. Carmichael, 199 
P. 386, 101 Or. 172. 

19 CJ. p 162 note 62. 
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control, or that some, if not all, of such statutes are 
inapplicable.® 5 

Procedure and relief, A default divorce decree 
may be set aside by the court on its own motion®^ 
or on the motion of the defaulting parly;®® and 
the administrator and heirs at law of the default¬ 
ing spouse may be proper parties to bring before 
the court the matter of fraud perpetrated by plain- 
tiif spouse in obtaining a divorce.®®*^ 

A court may be without jurisdiction of a proceed¬ 
ing to set aside a decree pro confesso, after death 
of the husband who obtained the decree, where it 
does not appear that he left any property within 
the state, and there is no res with which the court 
may deal.®®*i® On the other hand, the death of the 
party who procured the divorce, during the pend¬ 
ency of the motion to vacate it, does not abate the 
proceeding, and his legal representative may be sub¬ 
stituted ;®®-i5 but where no such substitution is 


effected, proper parties for the determination of 
the motion are not before the court, and counsel 
who had represented the deceased plaintiff may not 
obtain the dismissal of the proceeding to set aside 
the default decree.®®*®® 

Ordinarily, a default divorce decree will not be 
set aside on the application of the party in whose 
favor the decree was rendered;®® but the court may 
entertain an application by such party where it is 
in the interests of justice to do so,®®*5 and plain¬ 
tiff in the divorce action may have the decree va¬ 
cated where he was in default and, in his absence 
and without his knowledge and consent, the other 
party obtained the judgment.^ 

In case the successful plaintiff moves to set aside 
the decree, the defaulting defendant has such stand¬ 
ing as entitles him to insist on the integrity of the 
decree;® and this means necessarily that he may 
introduce evidence to show that the decree should 


96. Iowa.—Korsrud v. Korsrud, 46 
N.W.2d 848, 242 Iowa 178—Swift v. 
Swift, 29 N.W.2d 635, 239 Iowa 62. 
Kan.—^Bffland v. Effland, 237 P.2d 
380, 171 Kan. 657—^Lewis v. Lewis, 
15 Kan. 181. 

R.I.—Scolardi v. Scolardi, 108 A. 651, 
42 K.I. 456. 

19 C.J. p 162 note 63. 

;raagine]it rendend on sn^bstltnted 
service 

(1) Statute which permits a non¬ 
resident against whom judgment has 
been rendered on substituted serv¬ 
ice to come in and defend at any 
time within five years, does not 
apply to actions for divorce. 

N.C.—^McLean v. McLean, 63 S.E.2d 
138, 233 N.C. 139. 

(2) Statute authorizing nonappear¬ 
ing defendant served only by publi¬ 
cation to procure retrial within two 
years is inapplicable to divorce de¬ 
crees. 

Iowa.—Girdey v. Girdey, 238 N.W. 

432, 213 Iowa 1. 

19 C.J. p 186 note 22 [a]. 

Xxpzess provisioa that statute does 
not apply to judgments for divorce, 
as far as divorce is concerned, will 
be accorded effect. 

Ky.—Honaker v. Honaker, 291 S.W. 
42, 218 Ky. 212. 

97. Cal.—Kellett v. Kellett, 294 P. 
766, 110 C.A. 691. 

Mich.—^Tyler v. Tyler, 82 N.W.2d 448, 
348 Mich. 169. 

Mo.—Cherry v. Cherry, 36 S.'W’.2d 659, 
225 Mo.App. 998. 

Vnoondoned adultery 
“Where, after plaintiff had been 
granted divorce decree nisi in un¬ 
contested divorce action on ground 
of desertion, court discovered that 
plaintiff had been living in adultery 


not condoned, court could vacate de¬ 
cree on its motion, under statute 
which declares that no decree for 
divorce shall be granted if plaintiff 
has been guilty of adultery not con¬ 
doned. 

Del.—Street v. Street, 101 A.2d 803, 9 
Terry 272. 

98. CaL—Kellett v. Kellett, 294 P. 
755, 110 C.A. 691. 

Ky.—Self V. Self, 168 S.W.2d 743, 
293 Ky. 256. 

Property rights 

A widow’s rights under workmen’s 
compensation law of Alabama and 
under social security laws of United 
States are property rights which will 
justify and support a suit such as one 
to annul a default divorce on ground 
of fraud in its procurement and to 
establish that complainant is a dece¬ 
dent’s legal widow. 

Ala.—^Lucan v. Lucas, 64 So.2d 70, 
258 Ala. 615. 

Proper procedure 

If respondent in divorce action ac¬ 
tually did not have notice of hearing 
before master, her proper procedure 
should have been to petition trial 
court to open decree granting divorce 
and permit her to put in her de¬ 
fense to action. 

Pa—Blansett v. Blansett, 56 A.2d 341, 
162 PaSuper. 45. 

Joiisdiotlon of court 
Filing of divorced husband’s mo¬ 
tion to vacate default divorce decree 
for wife within six months after 
entry thereof conferred jurisdiction 
on district court to vacate or modify 
decree on allegation and proof of 
sufficient grounds therefor. 

Neb.—Pittman v. Pittman, 29 N.W.2d 
790, 148 Neb. 864. 
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98.5 Mich.—Allen v. Allen, 67 N.W. 
2d 806, 341 Mich. 543. 

98.10 Tenn.—^Rose v. Rose, 146 S. 
W.2d 773, 176 Tenn. 680. 

98.15 N.T.—Angelo v. Angelo, 129 
N.T.S.2d 173, 283 App.Div. 688. 
Detenni&atiou uuno pro tuuo 
Where wife filed motion to vacate 
divorce Judgment or to open up her 
default and husband died after mo¬ 
tion had been argued and while it 
was pending for decision, even though 
appropriate remedy for attacking 
judgment is an action in equity in 
nature of bill of revivor, motion may 
be decided nunc pro tunc as of time 
of its original argument and submis¬ 
sion, notwithstanding husband’s sub¬ 
sequent death. 

N.T.—Angelo v. Angelo, supra. 

98.20 N.T.—Angelo v. Angelo, 125 
N.T.S.2d 621, 282 App.Div. 981. 

99. Cal.—Kellett v. Kellett, 294 P. 
756, 110 C.A. 691. 

99.5 Award of aUxnoay 

In divorce action, where court 
would not be authorized to award 
alimony to wife on husband’s default 
because wife did not pray for alimo¬ 
ny, court should set default aside, 
if justice required payment of ali¬ 
mony and authorize wife to serve 
amended complaint after which court 
would be in position to Include order 
for alimony in its decree. 

Cal.—Eddy v. Eddy, 149 P.2d 187, 64 
C.A.2d 672. 

1. La.—^Miller v. Miller, 100 So. 46, 
156 La. 46. 

2. Cal.—Suttman v. San Francisco 
Super. Ct, 162 P. 1032, 174 C. 243. 

Kellett V. Kellett, 294 P, 765, 
110 C.A. 691. 
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not be vacated but, under a particular statute, the 
defaulting defendant is not, before his appearance 
in a mode authorized by statute, entitled to notice 
of the motion to set aside the decree and, prior to 
such appearance, the order setting aside the decree 
may not be vacated on his application 5 

An application to vacate or set aside a default di¬ 
vorce decree may consist of a motion or petition in 
the original suit,® even though there may also be 
a remedy by bill of review^ or a new equitable ac¬ 
tion based on the ground of fraud.® In some juris¬ 
dictions, a motion in the nature of a writ of error 
coram nobis to set aside a divorce default judgment 
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on the ground that it was obtained by fraud is not a 
proper remedy,®*® but a motion of such nature is 
proper where it is charged that the decree is a nullity 
wholly void from the beginning for fundamental 
lack of jurisdiction.®*!® 

The party moving to set aside a default must 
sufficiently allege his right to the relief sought;®*!® 
but a motion or petition which shows that it is time¬ 
ly, that there is a good ground for setting the decree 
aside, and that movant or petitioner has a meritori¬ 
ous defense, is sufficient to withstand demurrer® or 
motion to dismiss,®*® and to entitle movant or peti- 


3. Cal.—^Kellett v. Kollett, supra. 

4. Or.—^Barnos v. Barnes, 11 P.2d 
647, 139 Or. 636. 

5. Or.—^Barnes v. Barnes, supra. 

6. Cal.—La Velle v. La Velle, 196 
P.2d 633, 87 C.A.2d 241. 

Iowa.—Girdoy v. Girdoy, 238 N.W. 
432. 213 Iowa 1. 

Md.—^Harris v. Harris, 152 A. 360, 
169 Md. 624. 

N.C.—Patrick v. Patrick, 95 S.B.2d 
585, 246 N.C. 196. 

AxLclUary procedding 

(1) A rule Issued or petition filed 
to sot aaido divorce det'ree on ground 
of extrinsic fraud is in natiire of an 
ancillary proceeding to original ac¬ 
tion. 

Pa.—Cortese v. Port esc, 63 A. 2d 420, 
163 Pa.Super. 663. 

(2) Proceeding to set aside divorce 
Judgment rond<‘red on service by 
publication is a iumtlnuatlon of origi¬ 
nal suit and is in **iIeot only a mo¬ 
tion for a now trial and not a bill 
of review. 

Tex.—^Prltzen v. Prltaen, Oiv.App., 
197 S.W.2d 363. 

Scope of motion. 

Where wife had instituted action 
for divorce, husband had ffill«>d to ap¬ 
pear and a d<‘fault was entered and 
thereafter an interlo<*utory <ieerec 
was entered by default, husband's 
document entitled **N<>ti<’e of Motion 
to Set Aside Default and Award Cus¬ 
tody of Children Defendant,” was 
sufRcient to set aside defiiiUt. as 
distinguished from default Judgment, 
even though body of dooumtmt only 
recited that husband would move to 
set aside “default Judgment.” 

Cal.—Tapscott v. Tapscott, 308 r.2d 
309. 149 C.A.2d 379. 

Without formal appearance 
Where wife was before the court 
after having been granthave to 
present motion and petition to va¬ 
cate default divorce deerf*c, failure 
to reauiro wife to file formal app«*ar- 
ance and pay established fee fj»r sti 
doing was a mere irregularity that 
did not aft4*ct Jurludictton of court 


to pass on her motion and petition 
to vacate void decree. 

Ill.—^Anderson v. Anderson, 11 N.B. 

2d 216, 292 Ill.App. 421. 

Waiver of objectious 

(1) Application to strike motion 
to set aside default divorce decree 
held waived by conduct of party. 
Ala,—Rudolph v. Rudolph, 36 So.2d 
902, 261 Ala. 317. 

<2) Where defendant in divorce ac¬ 
tion petitioned to vacate default de¬ 
cree, and plaintiff moved to dismiss 
.such petition alleging, inter alia, 
want of Jurisdiction, where after 
court ordered decree vacated, and 
where plaintiff then petitioned for 
alimony and attorney's fees, and 
mov(*d that action be set for trial 
as contested matter, but at such trial 
r(‘fused to proceed, whereon court 
di.smiHscd complaint, plaintiff waived 
her right to question Jurisdiction of 
court lo vacate decree. 

Ill.—Miller V. Miller, 125 N.B.2d 304, 
6 Ill.App.2d 238. 

7- Ill.—^Anderson v. Anderson, 11 N. 

Ij3.2d 21C, 292 Ill.App. 421. 

Md.—Simms v. Simms, 13 A.2d 326, 
178 Md. 350. 

Detexminable by pleadlxigs 

Jurisdiction of court to review a 
default divorce decree which it had 
l>r(*vlously entered following cita¬ 
tion by publication is determinable, 
not by evidence, but by pleadings on 
motion for now trial in nature of 
bill of review. 

T<‘X. —^Rimbow v. Rimbow, Civ.App., 
191 S,W.2d 89, certiorari denied 67 
S.Ct. 61, 329 U.S. 718, 91 L.Bd. 
623. 

8. Aldrich v. Aldrich, 264 P. 

764, 20.3 C!. 433, 

Md.—Simms v. Simms, 13 A.2d 326, 
178 Md. 360. 

8.5 Mo.—Fox V. Pox, App., 812 S. 
W.2d 362—McCarty v. McCarty. 
App., 300 S.W.2d 394—Ragland v. 
Ragland, App., 268 S.W. 728. 

8.10 Mo.—SIgwerth v. Sigwerth, 

App., 299 S.W.2d 681. 

8.16 Kan.—Northington v. Northing- 
ton, 149 P.2d 622, 168 Kan. 641. 
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CoUnslon 

Where motion to set aside divorce 
decree merely stated defendant's be¬ 
lief that he had been guilty of collu¬ 
sion, without asserting collusion of 
plaintiff, charge of collusion was in¬ 
sufficient. 

Ill.—Jennings v. Jennings, 86 N.E.2d 
287, 337 HLApp. 647. 

Surplusage 

Where divorce decree was properly 
canceled on ground of fraud in pro¬ 
curing issuance and service of cita¬ 
tion by publication, additional aver¬ 
ments that divorce decree was based 
on false testimony could be disre¬ 
garded as surplusage. 

Tex.—^Hammond v. Hammond, Civ. 
App., 210 S.W.2d 829, error dis¬ 
missed. 

Waiver of other irregularities 
Motion to set aside divorce decree 
and to be permitted to defend on 
sole ground that defendant did not 
receive copy of complaint and sum¬ 
mons and that she had no notice of 
action before decree was rendered 
waived all irregularities, if any, 
which might otherwise be asserted in 
service by publication. 

Alaska.—^Benson v. Benson, 11 Alaska 
415. 

Petition held sufficieiit 
Kan.—Stafford v. Stafford, 181 P.2d 
491, 163 Kan. 162. 

Petition held insufOlclent 
Mich.—Gombasy v. Gombasy, 27 N. 
W.2d 617, 318 Mich. 139. 

9. Ga.—Roberts v. Roberts, 106 S.E. 
448, 150 Ga. 757. 

Tex.—^Hayward v. Hayward, Civ. 
App., 53 S.W.2d 108, error dis¬ 
missed. 

9.5 Contradiction of record 
Dismissal of wife's petition to va¬ 
cate Anal divorce decree taken pro 
confesso and its accompanying an¬ 
swer on allegation of fraud, in that 
imposition had been practiced on tri¬ 
al court to secure decree, on ground 
that petition and answer contradicted 
record, was error, since petition and 
answer disclosed, if true, a meri¬ 
torious defense to suit and it would 
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tioner to a hearing.^® A motion to vacate a divorce 
decree on the ground that the court lacked jurisdic¬ 
tion need not be accompanied with an answer to the 
allegations of the complaint in the divorce action.^®*® 
On the other hand, the fact that the moving party 
submits an answer with his motion, and that such 
answer is accompanied by a cross petition does not 
affect the power of the court to vacate the default in 
a proper case.iO-i® Where plaintiff’s motion to dis¬ 
miss defendant’s motion to set aside a default di¬ 
vorce decree has the same legal effect as a demur¬ 
rer, well-pleaded facts of defendant’s motion are to 
be treated as confessed and as constituting the facts 
of the case.iO-15 

In a suit to set aside a default judgment, proper 
notice must be given to interested parties,but 
formal personal notice of defendant’s motion to va¬ 
cate is not essential if it sufficiently appears from 
the face of the record that plaintiff has in fact re¬ 
ceived notice of the pendency of the motion to va- 
cate>i 


According to some authority, for the purpose of 
considering a motion to vacate a default judgment, 
the facts set forth in a deposition of a witness in 
support of the motion are regarded as true,ii-5 but 
it has also been held that on such a motion, the court 
is not required to accept as true facts alleged in the 
affidavits of movant and his attorney.^l-iO It will 
be presumed in the proceeding, in the absence of a 
showing to the contrary, that legal procedure was 
followed in granting the divorce,^ 2 ^.nd that jurisdic¬ 
tion was found to exist on the original hearing ;12.5 
but such presumption as to jurisdiction is not con¬ 
clusive so as to become res judicata as against al¬ 
legations of fraud on the court by concealment of 
the true residence of the parties.^^.lO It will also 
be presumed, where there is identity of name, that 
the party bringing the action or proceeding to va¬ 
cate is the same person as defendant in the divorce 
decree.i^ 

The moving party has the burden of establishing 
his right to have the judgment set aside.^3.6 Qrdi- 


be expected naturally to contradict 
a record in an ex parte proceeding. 
Tenn.—^Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

10. Alaska.—^Benson v. Benson, 11 
Alaska 415. 

Ill.—Sweet V. Sweet, 277 IlLApp. 645. 
Tenn.—^Bauer v, Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

10.5 Alaska.—Cutting v. Cutting, 11 
Alaska 255. 

10.10 Wyo.—^Lake v. Lake, 182 P.2d 
824, 63 Wyo. 376. 

Nature of allegatioiLS 
Fact that answer and cross peti¬ 
tion in divorce case alleged that 
plaintifC was without legal capacity 
to sue by reason of mental illness 
was no reason why default should not 
be vacated in a proper case. 

Wyo.—^Lake v. Lalce, supra. 

10.15 Mo.—Wenzel v. Wenzel, App., 
283 S.W.2d 882. 

10.20 Ark.—Jackson v. Bowman, 294 
S.W.2d 344, 226 Ark. 763. 

Executor and attorney 

In suit to set aside default decree 
after death of husband, service on 
husband’s executor, who was ap¬ 
parently also his sole heir at law, 
and on husband's attorney of record 
in original divorce action, constituted 
suillcient and proper notice to al¬ 
low trial court to act on petition to 
vacate. 

Ark.—Jackson v. Bowman, supra. 
Service of notice held timely 
W.Va.—Saunders v. Saunders, 39 S. 
E.2d 647, 129 W.Va. 180. 


Service by registered mail held suf¬ 
ficient 

Mich.—Tyler v. Tyler, 82 N.W.2d 448, 
348 Mich. 169. 

Discretion to omit notice 
In husband’s action for divorce on 
grounds of extreme and repeated 
cruelty, where verified petition was 
filed by wife’s brother within thirty 
days after entry of default decree 
granting husband a divorce in which 
it was alleged at time of alleged acts 
of cruelty and afterwards wife was 
mentally ill, trial court did not abuse 
its discretion in vacating default di¬ 
vorce decree without notice to hus¬ 
band. 

Ill.—Pratt V. Pratt, 97 N.B.2d 132, 
342 I11.APP. 613. 

11. Ill. —^McNab V. Dunsmure, 274 
I11A.PP. 560. 

11.5 Wis.—^Jcrmain v. Jermain, 11 
N.W.2d 163, 243 Wis. 608. 

11.10 Utah.—Chrysler v. Chrysler, 
303 P.2d 995, 6 Utah 2d 416. 
Insanity 

(1) On motion to vacate inter¬ 
locutory decree of divorce on ground 
that defendant husband was insane 
at time of purported service of sum¬ 
mons and complaint and throughout 
pendency of action and at time of 
alleged commission of acts relied on 
as grounds for divorce, requiring 
husband who had absented himself 
from state, to submit to an exam¬ 
ination within jurisdiction of court 
by psychiatrists or physicians select¬ 
ed by wife as a condition to admis¬ 
sion in evidence of depositions of 
physicians who had examined hus¬ 
band in another state was not error. 
Colo.—^Richardson v. Richardson, 236 
P.2d 121,124 Colo. 240. 


(2) It has been held, however, that 
where wife defaulted in her separa¬ 
tion action, and judgment was en¬ 
tered dismissing complaint and 
granting husband a separation on his 
counterclaim, and subsequently wife 
was confined as a mentally ill person 
although not adjudicated to be In¬ 
competent, and moved to open her de¬ 
fault on ground that it had been oc¬ 
casioned by mental illness, husband 
was not entitled to an order per¬ 
mitting him to have wife examined 
by psychiatrist or permitting him to 
examine records of hospital where 
she was confined. 

N.Y.—Cook V. Cook, 154 N.T.S.2d 205. 

12. Mo,—^Bennett v. Terry, App., 299 
S.W. 14T. 

12,5 Iowa.—Miller v. Miller, 46 N.W. 

2d 732, 242 lowa 706. 

Presumption of correctness 
Judgment in divorce suit that hus¬ 
band, who was Inducted into military 
service from California, had estab¬ 
lished his residence in Louisiana on 
being transferred to military base in 
that state, even though judgment was 
taken by default, was presumptively 
correct, and wife, seeking to have 
judgment vacated after husband’s 
death, carried burden of proving a 
lack of jurisdiction of court entering 
judgment. 

La.—Walsh v. Walsh, 42 So.2d 860, 
215 La. 1099, certiorari denied 70 S. 
Ct. 675, 339 U.S. 914, 94 L.Ed. 1340. 

12.10 Iowa.—Miller v. Miller, 46 N. 
W.2d 732, 242 Iowa 706. 

13- Ill.—Anderson v. Anderson, 11 
N.E.2d 216, 292 Ill.App. 421. 


13.5 Iowa.—Svoboda v. Svoboda, 60 
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narily, the moving party is entitled to a hearing and 
may have the right to introduce evidence supporting 
his right to have the judgment opened,i3.io and it 
has been held that the question of fraud should not 
be determined on affidavits where the party moving 
to vacate the default judgment has demanded a 
hearing but he will not be permitted on his mo¬ 
tion to impeach or refute the testimony of the cor¬ 
roborating witness at the divorce hearing, since such 
testimony would only be admissible in the event the 
default were set aside.^^-SO According to some au¬ 
thority, while a judgment granting a default decree 
of divorce may be impeached by parts of the rec¬ 
ord, it may not be impeached by extraneous evi¬ 
dence, or by oral findings, or even a written memo¬ 
randum of the trial judge to the contrary, or by the 
judge’s minutes or memoranda made by him on his 
trial docket ;13.25 but where the court is acting on 
its own motion, it may go outside the record made 
in the trial of the cause to ascertain facts which 
will justify setting aside of the dccrce.i^ 

Where it is sought to set aside a default decree 
on the grounds of condonation and fraud, the ques¬ 
tions of condonsition and fraud are questions of fact 
on conflicting evidence.^'**® The sufficiency of the 
evidence or showing in support of particular 
grounds for setting aside the decree is considered 
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infra subdivision e of this section. Findings in the 
proceeding to open a default decree must be suf¬ 
ficient to sustain the determination of the court, 

A default decree nisi is not opened by the grant¬ 
ing of a rule to show cause why it should not be 
set aside and a final decree refused.^^ 

Under some statutes, the court, on the hearing of 
a motion for trial following a judgment by default, 
may determine the merits of the divorce suit where 
the motion for new trial is sufficient on its face to 
show the right thereto,or the court on setting 
aside an invalid judgment by default may be au¬ 
thorized to correct the error and enter proper judg¬ 
ment ;15.10 but under other statutes, the court en¬ 
tertaining the petition for a hearing as to a decree 
pro confesso is limited to determining whether to 
dismiss the petition or to enter an order setting aside 
the decree,and it may not dispose of the pro¬ 
ceeding by permitting defendant to file an answer 
and counterclaim to the original divorce complaint, 
and enter a decree vacating the divorce decree and 
abating the cause of action.i5.20 a judgment open¬ 
ing a default has the effect of setting aside the di¬ 
vorce judgment, so that the court may not further 
order that the divorce judgment stand until termi¬ 
nation of the hearing on the merits of the complaint 
and the answer.15‘25 Where the parties have stipu- 


N.w.2d sns, 245 Iowa 111—Millor v. 
Miller, 40 N,W.2d 732, 242 Iowa 706. 
La.—Wal«h V. Walsh, 42 So.2d SCO, 
216 La. 109D. 

Excuse 

Even In divorce caae.s, whoro rule 
of liberality In aottiiiK aside default 
is enjoined on courts, lh<To must be 
some showing: of facts which excuse 
default. 

Cal.—Wiltordink v. Wiltcrdink, 184 
P.2d 627, 81 C.A.2d 526, 

Mo.—Curry v. Curry, App., 140 S.W, 
2d 446. 

Lack of notice of action 
In action for divorce wherein de¬ 
fendant moved to set aside dt'fnult 
decree and to ho permitted to defend 
on ground that she did not ree«‘ivo 
copy of complaint and summons 
mailed to her and that she had no 
notice of action b<*foro decree was 
rendered, defendant had burden of 
showing that she did not receive 
process and had no knowlodgo of it 
until after decree was rendert*d or, in 
any event, too late to app<‘ar and de¬ 
fend before rendition of deerei*. 
Alaska,—Henson v. Henson, 11 Alaska 
415. 

13.10 Ohio.—Herman v. Herman, 

App., 76 N.B.2d 180. 

OhJcctionji 

In case of a motion to strike a de¬ 
cree pro confesao, certain liberality 


should be exorcised in overruling ob¬ 
jections to questions designed to 
bring out nature of an alleged 
meritorious defense. 

Mcl.—lUchardson v. Richardson, 142 
A.2d 650, 217 Md. 316. 

13.15 N.T.—^Buglione v. Buglione, 
112 N.Y.S.2d 793, 279 App.Div. 1089. 
13.20 Cal.—Wiltordink v. Wiltor¬ 
dink, 184 P,2d 627, 81 C.A.2d 526. 

13.25 Mo.—Wenzel v. Wenzel, App., 
283 S.W.2a 882. 

14. Mo.—Cherry v. Cherry, 35 S.W. 
2(1 659, 226 Mo.App. 998. 

14.5 Mich.—Komo v. Kome, 56 N.W, 
2d 831, 335 Mich. 282, 

14.10 General finding 

In proceeding to set aside default 
divorce decree for fraud, a general 
llnding In favor of plaintifll and 
against defendant is a finding of all 
e(»ntn)verted issues of fact against 
defendant and in favor of plaintiff. 
Kan.—Stafford v. Stafford, 181 P.2d 
491. 163 Kan. 162. 

findings held supported by evidence 

Knn,—Stafford v. Stafford, supra. 

Tex.—Hurk V. Burk, Civ.App., 279 S. 
W.2d 931. 

16. Del.—Contino v. Contino, 117 A. 
514, 1 W.W.IIarr, 488. 

16.6 Tex.—^Kilian v. ICilian, Civ. 
App., 186 S.\V.2d 611. 
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15.10 Tex.—Ingram v. Ingram, Civ. 

App., 249 S.W.2d 86. 

Agreement of parties 
Where parties to a divorce action 
made an agreement in open court 
that trial court be requested to set 
aside September 6, 1951, default di¬ 
vorce judgment, hear evidence again, 
and enter judgment as of September 
6, 1961, because September 6 judg¬ 
ment had been prematurely entered 
before required thirty days had 
elapsed following filing of petition, 
and agreement was incorporated in 
judgment of court rendered in ac¬ 
cordance with parties* request, agree¬ 
ment was binding. 

Tex.—^Ingram v. Ingram, supra. 

15.15 Ill.—^Vancuren v. Yancuren, 
109 N.E.2d 225, 348 IlLApp. 351. 
Trial of issues 

Petition pursuant to statute to be 
heard touching matter of divorce de¬ 
cree against petitioner entered pro 
confo.sso on service by publication 
sufTlclently opened case to permit 
trial of issues presented as to valid¬ 
ity of service and right of husband, 
since deceased, to a divorce on 
ground of dosei*tion. 

Ill.—^Yancuren v. Yancuren, supra. 
15.20 HI.—^Yancuren v. Yancuren, 91 
N.E.2d 616, 346 IlLApp. 231. 

15.25 Wis.—dAngelo v. Angelo, 34 N*. 
W.2d 128, 253 Wis. 276. 
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lated for the vacation of a pro confesso decree and 
the court has exercised its discretion to grant the 
stipulated relief, it may not thereafter strike the 
pleadings of the party in default and proceed ex 
parte in the matter.^^.so On a motion, as distin¬ 
guished from a plenary action, to vacate an inter¬ 
locutory decree, the court cannot set aside a prop¬ 
erty settlement executed by the parties but an or¬ 
der opening defendant's default and vacating the in¬ 
terlocutory judgment is not void in so far as it af¬ 
fects a corespondent.17 

After the motion or petition has been denied, it 
may not be amended but such denial is not 
necessarily res judicata of the moving party’s right 
to have the judgment vacated on a second mo¬ 
tion and notwithstanding the denial, a wife 
against whom the default was entered before she 
discovered her pregnancy would be entitled to se¬ 
cure a determination of the legitimacy of her child 
and obtain an order for its custody and support^^-^O 
In a proper case the court may deny the motion to 
vacate a default without prejudice to its renewal 
for a limited purpose.i8.l5 Where a petition to set 
aside a default judgment has been improperly de¬ 
nied, the court may grant leave to file a second pe¬ 
tition; and, where it does grant such leave, it should 
not refuse to enter a rule on plaintiff to answer the 


second petition or refuse to order a hearing on the 
second petition and answer thereto.i^ A vacation 
of a default divorce decree restores the former 
status of the parties.^® 

b. Existence of Defense 

Ordinarily, courts decline to open a default divorce 
decree unless it is shown, by an affidavit of merits or 
otherwise, that there is a meritorious defense to the 
original action; but such a showing may not be required 
where the decree is void on its face. 

In passing on a motion or petition to vacate a 
default divorce decree, the question whether the 
moving party has a meritorious defense to the ac¬ 
tion will be given consideration,20.50 and ordinarily, 
to justify opening a default it should be made to 
appear by affidavit, answer, or otherwise, as di¬ 
rected by statute or rules of practice, that there is a 
meritorious defense and, if the default is opened, 
there is likelihood of a different result being 
reached.2i The moving party must set forth the 
facts constituting the proposed defense in such de¬ 
tail that the court may judge whether it is meritori¬ 
ous and sufficient.21-5 

It seems, however, that the rule requiring a show¬ 
ing of a meritorious defense will not be vigorously 
applied in actions for absolute divorce on the ground 


15.30 Fla.—Schroeder v. Schroeder, 
App., 102 So.2d 729. 

13. Cal.—Kellett v. Kellett, 294 P. 
765, 110 C.A. 691. 

17- N.T.—^Meyer v. Meyer, 191 N. 

Y.S. 62, 198 App.r)iv. 1017. 
la Cal.—Macbeth v. Macbeth, 25 P. 

2d 11. 219 C. 47. 

18.5 SnppoEtlng' depositions 
Denial of divorced husband’s mo¬ 
tion to vacate default divorce judg¬ 
ment because not supported by affi¬ 
davits of witnesses setting forth 
newly discoyered evidence of former 
wife’s misconduct was not “res judi¬ 
cata” of husband’s right to have 
judgment vacated for such miscon¬ 
duct on presentation within one year 
after entry of judgment of a second 
motion supported by deposition of 
witness to misconduct. 

Wis.—Jermain v. Jermain, 11 N.W.2d 
163, 243 Wis. 508. 

laio Cal.—^Baratti v. Baratti, 242 P. 

2d 22, 109 C.A.2d 917. 

18.15 Cal.—^Baratti v. Baratti, supra. 

19. IlL—Sweet v. Sweet, 277 IlLApp. 
545. 

20. Or.-Barnes v. Barnes, 11 P.2d 
647, 139 Or. 686. 

irniiLtemiptea legal relationship 
Where wife had judgment of di¬ 
vorce obtained by husband set aside 
as an absolute nullity on ground of 
lack o£ citation, such judgment had 


no effect on uninterrupted legal rela¬ 
tionship of husband and wife, and 
there was no dissolution of marriage 
or of community of acquets and 
gains. 

La.—^Howard v. Howard, App., 96 So. 
2d 345. 

20.50 Belative importance 
In considering petition of wife to 
vacate default divorce decree, ques¬ 
tion of meritorious defense was of 
greater importance than question of 
wife’s diligence or lack of it. 

Ill.—Davies v. Davies, 126 N.B.2d 
160, 6 Ill.App.2d 8. 

21. Ala.—Borders v. Borders, 132 So. 
897, 222 Ala. 444. 

Hawaii.—Chinn v. Chinn, 34 Hawaii 
675. 

Ind.—Cantwell v. Cantwell, 143 N.E. 
2d 275, certiorari denied and appeal 
dismissed, 78 S.Ct. 700, 366 U.S. 
226, 2 L.Ed.2d 712. 

Mo.—Wenzel v. Wenzel, App., 283 S. 
W.2d 882—Quattrochi v, Quat- 
trochi, App., 179 S,W.2d 757. 

N.T.—^McArdle v. McArdle, 298 N.T. 
S. 965, 252 App.Div. 767. 

Schnabel v. Schnabel, 39 H.Y.S. 
2d 972, 179 Misc. 620. 

Baudler v. Baudler, 187 H.Y.S. 
358. 

Tex.—^Harris v. Harris, Civ.App., 230 
S.W. 224. 

19 C.J. p 162 note 56. 
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Intent to offer testbnony .. “ 

If, at the hearing of a rule to 
show cause why the decree should 
not be set aside, it is intended to 
offer testimony of a recriminating 
nature against petitioner for the di¬ 
vorce, an answer to the petition for 
divorce should be filed by petitioner 
for the rule. 

Del.—Contino v. Contino, 117 A. 614, 
1 W.W.Harr., 488. 

Affidavits showing condonation are 
a sufficient compliance with the rule. 
Minn.—Green v. Green, 190 N.W. 989, 
153 Minn. 502. 

Q’enezal denial is sufficient where, 
in view of the allegations made in 
the petition for divorce, it is diffi¬ 
cult to conceive what answer could 
be made other than a denial or nega¬ 
tion of the allegations. 

Ariz.—Blair v. Blair, 62 P.2d 1321, 
48 Ariz. 501. 

Okl.—Bagsby v. Bagsby, 89 P.2d 346, 
184 Okl. 627, 122 A.L.R. 155. 

Meritorious defense hold sufficiently 
alleged 

Ark.—Lewis v. Lewis, 217 S.W.2d 
346, 214 Ark. 464. 

Kan.—Stafford v. Stafford, 181 P.2d 
491, 163 Kan. 162. 

Wyo.—Lake v. Lake, 182 P.2d 824, 63 
Wyo. 376. 

21.5 Mo,—^Wenzel v. Wenzel, App., 
283 S.W.2d 882. 
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of adultery,and some authorities even hold that a 
motion to set aside a default need not be supported 
by an affidavit of merits23 or other showing of a 
meritorious defense,24 at least where the decree is 
void on its face,24-5 as where it appears that the 
court lacked jurisdiction.24.l0 

c. Laches, Limitations, and Estoppel 

A party against whom a divorce decree was rendered 
by default or pro confesso may, by his acts, neglect, or 
acquiescence, estop himself to attack the decree by mo¬ 
tion or separate suit to set it aside, and ordinarily he 
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must apply for relief promptly or within the period of 
time, if any, limited by statute or rule of court. 

It is generally the rule that a party against whom 
a divorce decree was rendered by default or pro con¬ 
fesso may, by his acts, neglect, or acquiescence, 
estop himself or herself, at least as to certain 
grounds to attack the decree by motion or separate 
suit to set it aside.25 As an application to open or 
set aside a default divorce decree is an appeal to the 
equitable power of the court, applicant should pro¬ 
ceed with promptness ;2« and relief may be denied 


22 . N.T.—Hamilton v. Hamilton, 51 
N.Y.S. 365, 29 App.Div. 331. 

23. Cal.—Cottrell v. Cottrell, 23 P. 
631, 83 C. 457—^McBain v. McBain, 
20 P. 61, 77 C. 607. 

jq- j.—Grant v. Grant, 92 A. 791, 84 
N.J.Bq. 81. 

19 C.J. p 163 note 68. 

Where notice of motion states that 
verified answer will he filed and a 
copy thereof is tendered, it is not 
necessai’y that an aiUdavit of morits 
and a verified answer bo filed with 
the notice of motion. 

Nev.—^Nahas v. Nahas, 92 P.2d 718, 
69 Nev. 220. 

Testimony of defendant, called as 
witness by court, may bo auflloient 
to Justify openlnpr of default with¬ 
out alHdavit of merits. 

Cal.—Hammond v. Hammond, 267 1 \ 
893, 92 C.A. 212. 

24. N.Y.—Saiibeth v. Sabbeth, 146 
N.Y.S.2d 722. modified on other 
grounds 149 N.Y.S.2d 267, 1 A.D.2d 
802. 

N.C.—Campbell v. Campbell, 102 S.E. 
737, 179 N.C. 413. 

Pa.—Walton v. Walton, 5 l»a.l>l8t. & 
Co. 1, appeal dismissed 84 J’a.Super. 
366. 

24. B Or.—Smith v. Hickey, 216 P.2d 
268, 188 Or. 539. 

24.10 Iowa.—Korsrud v. Korsnid, 46 
N.W.2d 848, 212 inwa 178—-Swift V. 
Swift. 29 N.W.2ci 536, 239 Iowa 62. 

25. Ark.—^I>ouKla‘* v. Mouglus, 301 S. 
W.2d 947. 227 Ark. ni.'.T --Hagen v. 
Hagen, 183 «.W.2d 785, 207 Ark. 
1007. 

Cal.—Wendell v. Wcnclell, 216 l\2d 
342, 111 e.A.2d 899—Hell v. Hell, 
177 P.2d 972, 78 O.A.2d 353—God¬ 
frey V. <!odfrey, 80 P.2d 357, 30 
C.A.2d 370. 

Iowa.—Miller v. Miller, 46 N.W.2d 
732, 242 Iowa 706—Swift v. Swift. 
29 N.W.2d 636, 239 Iowa 62—Kiirr 

V. Parr, 181 N.W. 268, 190 Iowa 
1005. 

Mich.—Weinstein v. Weinstein, 19 N. 

W, 2d 89, 311 Mich. 636. 

N.y.—Furst V. Furst. 91 N.Y.S.2d 202. 
275 App.niv. 991. 

Or.—Heeder v. lleedor, 232 P.2d 78, 
191 Or. 598. 


Tex.—Carnes v. Kay. Civ.App., 210 S. 
W.2d 882. 

Pailnre to defend after notice 
Assuming that a letter containing 
the complaint in a divorce suit sent 
in compliance with a statute was 
duly received by defendant wife, and 
that the complaint contained false 
allegations, the obligation devolved 
on her to appear and contest the 
truth of testimony concerning such 
allegation, and, failing to do so, she 
was thereafter precluded from rais¬ 
ing the question by motion or sepa¬ 
rate suit to set aside the decree, 
and her position thereafter was not 
different from what it would have 
boon if she had appeared and de¬ 
cree been rendered adversely. 

Mont.—Clark v. Clark, 210 P. 93, 64 
Mont. 386. 

IDtaok of effort to ascertain truth or 
falsity of representations 
Whore wife was served with writ 
of subpoena in action for divorce, 
and hu.slmnd stated he would have 
the suit dismissed, and continued to 
live with her after he was granted a 
default divorce without her knowl¬ 
edge, she was not entitled to have 
the decree set n.side for fraud, where 
she made no effort to ascertain for 
herself the truth of her husband’s 
repre.s<'ntations. 

Ala.—^Nation v. Nation, 90 So. 494, 
206 Ala. 397. 

Bsllanoe on physician 

In determining whether complain¬ 
ant who sought relief from Inter- 
looutory decree entered on default 
was guilty of negligence so as to 
preclude her from obtaining relief 
on ground that her absence from 
trial and failure to secure presence 
of counsel was caust^d by unavoidable 
illness, complainant was not entitled 
lo rely on statement of physician 
that the case would be continued, 
even thtiugh complainant was a lay¬ 
man and inexperienced in court pro- 
ei*<lure, 

Oal.—Wilson v. Wilson, 130 P.2d 782, 
55 C.A,2d 421. 

Sacoxid default 

Where there was personal service 
on wife in husband's action for di¬ 
vorce, a motion to set aside default 
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decree was entered, and wife was 
thereafter in default, wife’s motion 
to set aside subsequent default de¬ 
cree, which motion was made more 
than four months after default was 
entered, was properly denied. 
Mich.—KutleJ v. KutieJ, 26 N.W.2d 
767, 317 Mich. 269. 

Question for trier of facts 

In proceeding by widow to set 
aside, on ground of fraud in pro¬ 
curement, divorce decree obtained 
by her husband, since deceased, 
whether widow, who lived but one 
hundred miles and two hours drive 
from husband’s residence, did not 
learn that husband had obtained de¬ 
fault divorce and remarried until his 
death three years later, was, on issue 
of laches, a question for trier of 
fact. 

Ala.—^Lucas v. Lucas, 64 So.2d 70, 
258 Ala. 515. 

Held no estoppel 

(1) In general. 

Okl.—^Meyers v. Meyers, 199 P.2d 819, 
200 Okl. 683, 6 A.L.H.2d 691. 

Wyo.—^Lake v. Lake, 182 P.2d 824, 63 
Wyo. 376. 

(2) Delivery of property settle¬ 
ment check to defendant wife and its 
deposit to credit of husband of wife’s 
daughter did not estop wife to seek 
to set aside default divorce Judg¬ 
ment and procure hearing on merits, 
although proceeds of check should 
be considered by trial court in dis¬ 
posing of property rights, where wife 
did not comprehend transaction and 
husband had disregarded wife’s con¬ 
dition and had supervised property 
settlement and procuring of divorce. 
Wyo.—^Puterman v. Puterman, 205 

P.2d 816, 66 Wyo. 89. 

(3) In proceeding by wife to set 
aside default divorce decree allegedly 
obtained by husband through fraud, 
evidence was insufficient to show col¬ 
lusion by wife with husband in trial 
of divorce action. 

Kan.—Stafford v. Stafford, 181 P,2d 
491, 163 Kan. 162. 

26. Or.—Carmichael v. Carmichael, 
199 P. 385, 101 Or. 172. 

Pa.—^Prlce v. Price, Com.Pl., 41 Dei* 
Co. 387. 
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where there is unreasonable and unexcused delay, 
or delay beyond the time limited by an applicable 
statute,in making the application. 

In some cases, however, relief should not be de¬ 
nied on account of the time at which the application 
therefor is made,^^ as where the application is made 
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before the decree is enrolled^® or becomes absolute 
and final,3l or is made within the time allowed by 
an applicable statute,^2 or the delay is not unreason¬ 
able in view of the circumstances,33 or the decree 
is void34 on its face,35 was rendered by a court with¬ 
out jurisdiction,^® or was obtained by fraud.37 


27. Cal.—Osborn v. Osbom, 280 P.2d 
60, 131 C.A.2d 191—^Thompson v. 
Thompson, 101 P.2d 160, 38 C.A.2d 
377. 

Idaho.—^Robinson v. Robinson, 212 P. 

2d 1031, 70 Idaho 122. 

Iowa.—^Anderson v. Anderson, 229 N. 

W. 694, 209 Iowa 1143. 

Mo.—Bennett v. Terry, App., 299 S. 
W. 147. 

Or.—^Reeder v. Reeder, 232 P.2d 78, 
191 Or. 698. 

Pa.—^Davis v. Davis, 14 Pa.Dist. & 
Co. 16. 

Tex.—Mitchell v. Mitchell, Civ.App., 
199 S.W.2d 699. 

19 C.J. p 163 note 62. 

28. Cal,—Macbeth v. Macbeth, 25 P. 
2d 11, 219 C. 47. 

Mich.—^Hensey v. Hensey, 60 N.W.2d 
308, 331 Mich. 518. 

N.T.—Gysin v. Gysin, 189 N.B. 668, 
263 N.Y. 609, reargument denied 
191 K.B. 681, 264 N.Y. 695. 

19 C.J. p 163 note 60. 

From date of default 

(1) Time to move for relief runs 
from date of default, and not from 
date of interlocutory decree. 

Cal.—^Holsinger v. Holsinger, 214 P, 
2d 412, 95 C.A.2d 836. 

(2) Application by defendant to be 
relieved from interlocutory divorce 
decree on grounds of mistake, inad¬ 
vertence, surprise, and excusable 
neglect, filed more than six months 
after date of default, but within six 
months from date of interlocutory 
decree, was not timely. 

Cal.—^Holsinger v. Holslnger, supra. 
Premature entry of Judgment 
Any claim that divorce judgment 
was entered before case regularly 
stood for trial, as basis for vacating 
such judgment, must be filed within 
first three days of succeeding term. 
Ohio.—Gynn v. Gynn, App., 148 N.E. 
2d 78. 

29. Ill.—Sullivan v. Sullivan, 276 Ill. 
App. 697. 

Md.—Graham v. Graham, 69 A.2d 180, 
190 Md. 434. 

N.Y.—Greenfield v. Greenfield, 213 N. 

Y.S. 643, 216 App.Div. 604. 

19 C.J. p 163 note 62 [b]. 

Intimidation 

Where wife defaulted in divorce 
action because of intimidation caused 
by threats, and service without mo¬ 
tion of false and defamatory affi¬ 
davits charging her with perverted 
conduct, thus affecting wife’s mental 
state, and where plaintiff’s witnesses 
were still available, lapse of fifteen 


months before taking action to vacate 
or modify default decree did not 
constitute laches as a matter of law. 
Minn.—Berg v. Berg, 34 N.W.2d 722, 
227 Minn. 73. 

30. Md.—Steigler v. Steigler, 118 A. 
403, 141 Md. 176. 

31. Ala.—McCammon v. McCammon, 
89 So. 455, 206 Ala. 166. 

Control of probate court 
Divorce decree, being interlocutory 
in every sense except in sense that 
writ of error might be sued out as 
from final decree, was within control 
of probate court when petition was 
filed before interlocutory decree be¬ 
came final to set aside interlocutory 
decree and to permit defendant to an¬ 
swer complaint. 

Colo.—Myers v. Myers, 135 P.2d 235, 
110 Colo. 412. 

32. Ill.—^McNab V. Dunsmure, 274 
I11.APP. 560. 

Mo.—Coonley v. Coonley, App., 237 S. 
W. 198. 

Va.—Sims v. Sims, 126 S.E. 486, 140 
Va. 436. 

W.Va.—Saunders v. Saunders, 39 S.B. 

2d 647, 129 W.Va. ISO. 

33- Ark.—Lewis v. Lewis, 217 S.W. 

2d 346, 214 Ark. 454. 

Cal.—Aldrich v. Aldrich, 264 P. 754, 
203 C. 433. 

Iowa.—Snyder v. Snyder, 36 N.W.2d 
32, 240 Iowa 239. 

Md.—Simms v. Simms, 13 A.2d 326, 
178 Md, 350. 

N.C.—Patrick v. Patrick, 95 S.E.2d 
685, 245 N.C. 195. 

Belay of one year does not re¬ 
quire explanation and is not prima 
facie a bar to the relief sought. 

Ala.—Nation v. Nation, 90 So. 494, 
206 Ala. 397. 

Due diligence held shown 

(1) In general. 

Wis.—Jermain v. Jermain, 11 N.W.2d 
163, 243 Wis. 508. 

(2) Where nonresident husband re¬ 
ceived attorney’s registered letter on 
April 22, 1941, notifying him of 
pendency of wife’s suit under ninety 
day divorce law, and on next day 
husband posted letters to attorney 
and to chancellor stating that he 
wished to appear and defend suit and 
inquiring when suit would be set for 
trial, but letters were not received 
until after divorce decree had been 
granted on morning of April 25, 1941, 
chancellor should have set decree 
aside when husband filed his motion 
at same term of court to set decree 
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aside showing that he had used due 
diligence to appear and defend. 

Ark.—Stinson v. Stinson, 159 S.W2d 
446, 203 Ark. 888. 

34. Or.—Wade v. Wade, 176 P. 192 
92 Or. 642, 7 A.L.R. 1143, rehear¬ 
ing denied 178 P. 799, 92 Or. 642 7 
A.L.R. 1143. 

Statute held inapplicable 
Where default decree of divorce 
was entered for plaintiff, defendant’s 
motion to set aside decree was not 
a statutory motion to set aside a 
judgment required to be made within 
three years after term in which it 
was rendered, since It did not strike 
at an “irregularity”, and statute had 
no application where it was claimed 
that judgment was wholly void ab 
initio. 

Mo.—Wenzel v. Wenzel, App., 283 S. 
W.2d 882. 

35. Cal.—^Macbeth v. Macbeth, 25 P. 
2d 11, 219 C. 47. 

38. Iowa.—^Belknap v. Belknap, 134 
N.W. 734, 154 Iowa 213. 

Power not lost 

Power to vacate a default divorce 
decree which defendant claims is 
wholly void for lack of jurisdiction is 
not lost by mere lapse of time, and 
defendant’s motion to set aside such 
a decree, having been filed more tbnn 
four years after decree was rendered, 
was not barred. 

Mo.—Wenzel v. Wenzel, App., 283 S. 
W.2d 882. 

37. Mich.—Lantigna v. Lantigna, 27 
N.W.2d 504, 318 Mich. 78. 

N.Y.—Gysin v. Gysin, 189 N.E. 668, 
263 N.Y. 609, reargument denied 
191 N.E. 681, 264 N.Y. 696. 

Okl.—^Meyers v. Meyers, 199 P.2d 819, 
200 Okl. 683, 6 A.L.R.2d 591. 

*‘Xn cases involving extrinsic fraud, 
no fixed period of time can be as¬ 
sorted to show laches conclusively.” 
Minn.—Berg v. Berg, 34 N.W.2d 722, 
724, 227 Minn. 73. 

No estoppel 

(1) A wife was not estopped to 
sue, after statutory time, to vacate 
divorce decree fraudulently obtained 
by husband without service of sum¬ 
mons on wife, residing outside state, 
after entry of her appearance signing 
of answer, and stipulation for hear¬ 
ing of case as default matter by at¬ 
torney not employed by her. 

Ill.—Geiermann v. Geiermann, 139 N. 
D.2d 838, 12 Ill.App.2d 484. 

(2) Even though husband became 
aware of wife’s adultery about five 
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According to some authority the court ordinarily 
is without jurisdiction to set aside a default decree 
after the expiration of the time limited by statute 
or rule of court ;38 but it is also held that in proper 
circumstances the court has inherent power to vacate 
the judgment after the lapse of the statutory peri- 
od.39 Furthermore, it is held, on the one hand, that, 
where no lack of jurisdiction of the divorce action 
is apparent on the record, the court is without juris¬ 
diction to set aside the default judgment after the 
expiration of the term at which it was rendered,^® 
and it is stated, on the other hand, that the rule 
that a decree or judgment will not be disturbed after 
the term at which it was entered is not usually en¬ 
forced ill divorce cascs.^i Such a motion may be 
made after term where it is charged that the de¬ 
cree was a nullity wholly void from the beginning 
for fundamental lack of jurisdiction,4i*5 or for 
fraud.^^*^® 


d. Effect of Death or Eemarriage 

In determining whether a default divorce decree will 
be vacated, the court may consider the fact that a party 
has remarried on the faith of the Judgment, and a strong¬ 
er showing may be necessary to induce the court to open 
or set aside the decree where the prevailing party has 
died or remarried since Its rendition; but remarriage does 
not necessarily control the ruling on the application to 
open or set aside and It may be outweighed by other con¬ 
siderations. 

In determining whether a decree of divorce by 
default or pro confesso will be opened or vacated, 
the court may consider the fact that a party has re¬ 
married on the faith of the judgnient,4i*50 and ordi¬ 
narily the courts are reluctant to open a default de¬ 
cree, and will do so only on a very strong showing, 
where, since the rendition thereof, plaintiff has re- 
married^^ or died.^8 However, the death^^-5 or 
remarriage^^ of the party procuring the divorce 


months aftor wife obtained a pro 
confesso divorce docroc and about 
two and one half years before hus¬ 
band died, husband’s inaction during; 
such period did not amount to an 
estoppel or a l»ar preventing; his ad¬ 
ministrator and his heirs-at-law from 
having decree set asido on ground 
of fraud on court arising from wife’s 
failure to reveal fact of her adultery 
to court. 

Mich,—^Allcn v. Allen, 67 N.\V.2d 805, 
341 Mich. 543. 

38. Cal.—Jlowman v. Itowman, 178 
P.2d 751, 2U C.2d 808, 170 

246. 

Azadian v. SuixTlor Court in and 
for Los Ang4*leH County, 263 1*. 
208, 88 O.A. 2516. 

Mich.—Hakes v. Ilrown, 182 N.W. 77, 
213 Mich. 278. 

Mo.—Slate ex nd. Tamiieola v. Flynn, 
106 S.W.2d 438, 230 Mo.App. 721. 

39. N.Y.—T.<iptnan v. TApman, 200 
N.Y.8. 46r», 252 App.Div. 862. 

Commitment of defendant 

Where subsequent to commenee- 
mont of ciivoree proeeedlnga by wife, 
defendant husltand was eommitted to 
a state insanti asylum and during 
pendency of sanity prcicecdings a 
final decret* was enti*red In favor 
of plaintirt' wife and through no fault 
of his defendant was not permitted 
to participati! in pn»ceedinK.s, defend¬ 
ant was ni»t given his day in court 
and both intt‘rIo<*ut«»ry and final de¬ 
cree of divorce entered in favi>r of 
wife would be set aside, althougin ap¬ 
plication was made more than »ix 
months after entry of deeri'es. 

Cal.—Del T<»s v. Dei Tos, 232 l*.2d 
873, 105 (•.A,2d 81. 

40. Ill.—Deeker v. Sekura, 72 N.K. 
2d 866, 331 DKApp. 267. 

Mo.—Sigwvrth v. Sigwerth, App., 209 


S.W.2d 681—Smoot v. Smoot, 61 S. 
W.2d 373, 227 Mo.App. 1246. 
Petition jQled witOUn term 
Where no continuance was granted 
or other action taken by court dur¬ 
ing term, trial court had no inherent 
power, a year after judgment was 
ent<*red, to vacate default judgment 
awarding divorce, notwithstanding 
pt'tiiion to vacate was filed and sum¬ 
mons i.s.sued on last day of term in 
which judgment was entered. 

Kan.—Worthington v. Worthington, 
140 P.2d 622, 158 Kan. 641. 

41. Pa.—^l'»avls V. Davis, 14 Pa,Dist. 
& Co. 16. 

41.5 Mo.—Sigwerlh v. Sigwerth, 
App., 200 S.W,2d 581—Orrick v. 
Orrick, App., 233 S.W.2d 826. 

41,10 Ohio.—.Telrn v. Jelm, 08 N.E.2d 
401, 155 Ohio St. 226, 22 A.L.H.2d 
1300. 

41.60 T.a.—Walsh v. Walsh, 42 So.2d 
860. 215 La. 1000, certiorari denied 
70 S.Ot. 575, 339 U.S, 014, 04 L.Ed. 
1340. 

42. Iowa.—Swift V. Swift, 29 W.W.2d 
535, 239 Iowa 62. 

Mleh.—Albert v. Albert, 270 W.W. 872, 
284 Mich. 387. 

Minn.—Walters v. Walters, 180 N.W. 
603, 151 Minn. 300. 

Mo.—Corpus Juris cited iu Cherry v. 
Cherry. 35 S.W.2d 650, 661, 225 Mo. 
App. 008—Corpus Juris cited iu 
Matthews v- Matthews, 34 S.W.2d 
518, 523, 224 Mo.App. 1075. 

W.J.—I’otyok V. Potyok, 106 A.2d 372, 
31 N.J.Supcr, 234. 

W.y.—Purst V. Purst, 01 W.Y.S.2d 202, 
275 App.Div. 001. 

Handler v. Handler, 187 W.T.S. 
358. 

10 O.J. p 163 note 63. 

Presence or ahseuoe of other eguita- 
ble considerations 
Where libelant has remarried, that 
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fact alone may be insuflEicient ground 
for barring an attack on the decree, 
but, when coupled with delay, inat¬ 
tention, and indifference on the part 
of the other spouse, it creates weigh¬ 
ty considerations of equity on the 
side of libelant, and the chancellor 
in these circumstances would not be 
Justified in vacating the decree. 

Pa.—^Zech v, Zech, 14 Worthumb.Leg. 
J., 316. 

43. Miss.—Cratin v. Cratin, 174 So. 

255, 178 Miss. 881. 

10 C.J. p 163 note 64. 

43.5 W.C.—^Patrick v. Patrick, 05 S. 

E.2d 585, 245 W.C. 195. 

Tex.—^Rimbow v. Kimbow, Civ.App., 
101 S.W.2d 89, certiorari denied 67 
S.Ct. 61, 320 U.S. 718, 91 L.Ed. 623. 
Authority to retry aotlou 

Pact that trial court which entered 
default divorce decree had no author¬ 
ity to retry divorce after death of 
plaintiff therein does not preclude 
court from reviewing judgment and 
declaring judgment to be void for 
fraud on defendant and on court. 

Tex.—^Rimbow v. Rimbow, supra. 
Proceeding not abated 
Where divorce decree was rendered 
against defendant served by publica¬ 
tion and mailing, and defendant peti¬ 
tioned pursuant to statute to be 
hoard touching matter of decree, sub¬ 
sequent death of plaintiff did not 
abate proceedings on petition, and 
where administratrix was substituted 
as party plaintifC, trial court could 
proceed pursuant to statute under 
which petition of hearing on decree 
was filed. 

Ill.—Vancuren v. Vancuren, 91 W.B.2d 
616, 346 IlLApp. 231. 

44. Iowa.—Snyder v. Snyder, 36 W. 

W.2d 32, 240 Iowa 239. 

Mo.—Cherry v. Cherry, 35 S.W.2d 669, 
225 Mo.App. 998. 
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does not in all circumstances prevent vacation of 
the decree; and, notwithstanding such death or re¬ 
marriage, the court may deem it proper, in certain 
situations, to vacate the decree, as where the court 
did not obtain jurisdiction over defendant,^^ or 
plaintiff was g^iilty of fraud.^® 

Remarriage of a party does not preclude vacation 
of the decree where defendant applied to have the 
default set aside promptly after learning of such 
marriage,^7 or where the remarriage took place 
while the decree was unstable, as during the term at 
which it was rendered,48 during the time allowed by 
statute for relief against it,49 after the filing of an 
application to set it aside,^® or after immediate no¬ 
tice was given plaintiff^s counsel that a motion would 
be made to open the default.5l A default decree 
which also adjudicates the property rights of the 
parties may be reopened after the death of plaintiff 


to determine whether tlie court erred in such adju- 

dication.52 

e. Grounds 

A default Judgment In a divorce action may be opened 
or vacated only on proper grounds such as fraud, duress, 
or collusion in the procurement of the divorce, or mistake! 
inadvertence, surprise, or excusable neglect causing the 
defendant’s default, or want of jurisdiction of the court; 
but such a judgment will not be vacated because of un¬ 
truthfulness of the allegations of the bill for divorce, or 
the insufficiency of the evidence. 

A default judgment in a divorce action may be 
opened or vacated only for proper cause,52.50 ^^d 
a statute expressly providing for the opening of de¬ 
faults in actions for divorce may be resorted to 
when, and only when, it is applicable, as discussed 
supra subdivision a of this section. In a proper case, 
a default decree may be set aside where defendant’s 
failure to answer or to attend the trial was due to 
siclcness,53 the fault of his or her attorneys,®^ a 


N.T.—Fuchs V. Fuchs, 64 N.T.S.2d 
487. 

Second spouse Is not necessaxy 
party to the suit or proceeding^ to 
vacate the decree. 

N*.M.—Owens v. Owens, 259 P. 822, 
32 N.U. 445. 

45. Ariz.—Lockwood v. Lockwood, 
168 P. 501, 19 Ariz. 215. 

46. Mich.—^Lantinffa v. Lantinga, 27 
N.W.2d 604, 318 Mich, 78. 

Mo.—Matthews v. Matthews, 34 S.W. 

2d 518, 224 Mo.App. 1075. 

M.T.—Furst V. Furst, 78 N.T.S.2d 608, 
191 Misc. 699, affirmed in part re¬ 
versed in part on other grounds 91 
KT,S.2d 202, 275 App.Div. 991. 
N'.C.—Patrick v. Patrick, 95 S.E.2d 
585, 245 N.C. 195. 

Ohio.—Jelm v. Jelm, 98 N.E.2d 401, 
156 Ohio St. 226, 22 A.L,R.2d 1300. 
Or.—Evans v. Evans, 118 P. 177, 60 
Or. 195. 

Extrinsic fraud 

Where wife obtained default decree 
in divorce suit without informing 
trial’ court that husband was being 
restrained in Shanghai by Japanese, 
and presented an affidavit In which 
she made a false statement that hus¬ 
band voluntarily remained in Japan, 
wife was guilty of “extrinsic fraud" 
entitling husband to have divorce 
decree set aside, although wife had 
subsequently married another. 

Cal,—Landon v. Landon, 169 P.2d 
980, 74 C.A.2d 964. 

Property rights 

In so far as property rights were 
Involved, remarriage of wife and 
death of husband did not constitute a 
bar to reopening of divorce case or 
setting aside, on ground that fraud 
had been imposed on court, pro con- 
tesso divorce decree granted wife. 
Mich.—Allen v. Allen, 67 M.W.2d 806, 
841 Mich. 543. 


47. Ark.—^Vanness v. Vanness, 194 
S.W. 498, 128 Ark. 643. 

48. Mo.—Cherry v. Cherry, 35 S.W. 
2d 659, 225 Mo.App. 998. 

49. Ill.—Lawrence v. Lawrence, 73 
Ill. 677. 

Or.—Carmichael v. Carmichael, 211 
P. 916, 106 Or. 198. 

50. Or.—Carmichael v, Carmichael, 
supra. 

51. N.T.—Scripture v. Scripture, 24 
N.Y.S. 301, 70 Hun 432. 

52. Ark.—Jackson v. Bowman, 294 
S,W.2d 344, 226 Ark. 763. 

Cal.—Lima v. Lima, 147 P. 233, 237, 
26 C.A, 1. 

52.50 Cal.—Brainard v. Brainard, 
186 P.2d 990, 82 C.A.2d 478. 

Colo.—^Richardson v. Richardson, 236 
P.2d 121, 124 Colo. 240. 

Iowa.—Gaynor v. Gaynor, 70 N.W.2d 
923, 246 Iowa 1039. 
lutentlonai default 
Rule against vacating a default in¬ 
tentionally suffered does not apply in 
divorce actions. 

N.Y.—Fuchs V. Fuchs, 64 N.T.S.2d 
487. 

Evidence held insuffloieut 
Ohio.—Gynn v. Gynn, App., 148 N.E. 
2d 78. 

Tex.—Carnes v. Kay, Civ.App., 210 

S. W.2d 882—Pritzen v. Pritzen, 
Civ.App.. 197 S.W.2d 363. 

53. N.T.—Jewell v. Jewell, 89 N. 

T. S. 166, 96 App.Div. 633—Hender¬ 
son V. Henderson, 82 N.Y.S. 444, 83 
App.Div. 449. 

Disturbed mental state 
Cal.—Karlein v. Karlein, 229 P.2d 
831, 103 C.A.2d 496. 

Necessity of affidavit 
Where no affidavit of illness was 
produced on call of case and motion 
to set aside Judgment for plaintiff did 
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not show that defendant and her at¬ 
torneys had exercised due care and 
diligence in attempting to procure 
such an affidavit, it was not error to 
sustain general demurrer and to dis¬ 
miss motion to set aside divorce 
Judgment for plaintiff. 

Ga.—Odom v. Odom, 74 S.E.2d 1, 209 
Ga. 451. 

54- Ill.—Huschen v. Pluschen, 86 N. 

B.2d 836, 338 Ill.App. 198. 

Mass.—Zani v. Zani, 89 N.B.2d 342, 
326 Ma.ss. 134. 

Mont.—Simpkins v. Simpkins, 36 P. 

759, 14 Mont. 386, 43 Am.S.R. 641. 
Pa.— Webber v. Webber, Com.Pl., CO 
Dauph.Co. 26. 

19 C.J. p 1C3 note 72. 

Failure to observe instruotiona 

Where in separation action, hus¬ 
band claimed that default in plead¬ 
ing occurred de.spite Instructions to 
his attorney to defend action, denial 
of husband's motion to vacate Judg¬ 
ment, which was entered after in¬ 
quest on his default in pleading, and 
to obtain permission to serve an an¬ 
swer was error. 

N.Y.—Quald V. Quaid, 153 N.Y.S.2d 
652, 2 A.D.2d 768. 

Fact that wife did uot know attor¬ 
ney whom she authorized to represent 
her in divorce suit did not Justify her 
attack on divorce decree, in absence 
of charges of misconduct against at¬ 
torney. 

Mont.—Deich v. Deich, 323 P.2d 35. 
Sooial acquaintance 
Where husband averred that he 
was not represented by counsel and 
that he discussed merits of wife’s 
divorce action with her attorney with 
whom he was socially acquainted 
special term, in interests of substan¬ 
tial Justice, and without reliance on 
Civil Practice Act, should have exer- 
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miscarriage of the mails.65 or the calling of the set.S6-5 Such relief may also be granted on the 
case for trial out of its regular order on the dock- ground of fraud, 67 and in addition such relief may be 
et,66 or m advance of the date for which it had been 


cised its inherent power to open de¬ 
fault judgment of divorce. 

N.T.—Connell v. Connell, 157 N.T.S. 
2d 433, 2 A.D.2d 478. 

55. Ill.—Walrad v. Walrad, 55 Ill. 
App. 668. 

Wyo.—Lake v. Lake, 182 P.2d 824, 
63 Wyo. 375. 

Failure to receive process 
Defendant who did not receive copy 
of complaint and summons mailed to 
her and had no notice of divorce ac¬ 
tion at any time before decree by de¬ 
fault was rendered and who by pro¬ 
posed answer and cross complaint 
stated a valid defense was entitled 
within a year after decree was ren¬ 
dered, to have decree set aside and to 
defend on merits. 

Alaska.—^Benson v. Benson, 11 Alas¬ 
ka 415. 

Xatentioiii to defend 

Where nonresident husband re¬ 
ceived attorney’s rogistorod letter on 
April 22, 1941, notifying him of pend¬ 
ency of wife’s suit under ninety- 
day divorce law, and on next day 
husband posted letters to attorney 
and to chancellor stating that ho 
wished to appear and defend suit 
and Inauiring when suit would bo sot 
for trial, but letters w<‘re not re¬ 
ceived until after divorce decx'ee hnd 
been granted on morning of Api'il 25, 
1941, chancellor should have set de¬ 
cree aside on his own motion immedi¬ 
ately on receiving notice that hus¬ 
band wanted to defend. 

Ark.—Stinson v. Stinson, 169 S.W.2d 
446, 203 Ark. 888. 

TTse of regular snail service rather 
than air mall service was not negli¬ 
gence which would prevent setting 
aside a default divorce resulting from 
miscarriage of mall. 

Wyo.—Lake v. Lake, 182 2d 824, 63 
Wyo. 375. 

58. Tex.—Bostwick v. XJostwlck, 11 
S.W. 178, 73 Tex. 182. 

66.5 Cal.—Smith v. Smith, 148 P.2d 
868, 64 C.A.2d 416. 

67. Cal.—Fisher v. Superior Court 
In and for l^os Angt^les County, 
294 P. 446. 110 C.A. 665. 

Ga.—Steele v. Steele, 46 S.B.2d 924, 
203 Ga. 505—llaygood v. Haygood, 
9 S.K.2d 834, 190 Ga. 445, 130 A,I..lt. 
87—Minis V. Millis, 140 S.E. 603. 
165 Ga. 233. 

Iowa.—Petersen v. Petersen, £67 N. 
W. 719, 221 Iowa 897—nowen v. 
Bowen, 258 N.W. 882, 219 Iowa 
550. 

Kan.—Stafford v. Stafford, 181 P.2d 
491, 163 Kan. 162. 

Md.—Graham v. Graham, 59 A.2d 180, 
190 Md. 434. 

Mich.—Alien v. Allen. 67 N.\V.2a 806, 
27A C.J.S.—42 


341 Mich. 643—Lantigna v. Lantig- 
na, 27 N.W.2d 504, 318 Mich. 78. 
Minn.—Green v. Green, 190 N.W. 989, 
153 Minn. 502. 

Mont.—^Bullard v. Zimmerman, 292 
P. 730. 88 Mont. 271. 

N.C.—Patrick v. Patrick, 95 S.B.2d 
585, 245 N.C. 195—^Lawson v. Law- 
son, 86 S.B.2d 77, 241 N.C. 570— 
McLean v. McLean, 63 S.B.2d 138, 
233 N.C. 139. 

N.D.—Miller v. Miller, 38 N.W.2d 35, 
76 N.D. 558. 

Ohio.—Jelm v. Jelm, 98 N.E.2d 401, 
166 Ohio St. 226. 

Teske v. Teske, App., 80 N.B.2d 
617, appeal dismissed 80 N.B.2d 
677, 160 Ohio St. 126. 

Okl.—^Meyers v. Mayers, 199 P.2d 819, 
200 Okl. 683, 6 A.L.R.2d 591. 

Or.—Nichols V. Nichols, 149 P.2d 572, 
174 Or. 390. 

Tenn.—^Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

Sturdavant v. Sturdavant 189 
S.W.2d 410, 28 Tenn.App. 273. 

Tex.—Hammond v. Hammond, Civ. 
App., 210 S.W.2d 829, error dis¬ 
missed. 

19 C.J. p 163 note 75. 

Extrinsic fraud 

(1) If extrinsic fraud was commit¬ 
ted on court by libellant, court has 
power and duty to rectify It; by ex- 
trin.slc fraud is meant some act or 
conduct of prevailing party which 
has prevented a fair submission of 
controversy. 

I*a.—Broach v. Brosch, 54 Pa.Dlst. & 
Co. 413, 56 Dauph.Co. 376. 

(2) Extrinsic fraud as ground for 
sotting aside divorce decree may 
consist in fraudulently keeping re¬ 
spondent in ignorance of action or in 
a fraudulently assumed residence in 
an attempt to meet jurisdictional re- 
ciulroments. 

1*11.—<\»rtCHo V. Cortesc, 63 A.2d 420, 
1C3 I>a.Supor. 553, 

(3) Where extrinsic fraud in pro- 
cur«*ment of divorce decree Is clearly 
established, respondent’s lack of 
Oiiuity is not conclusive, but public 
interest rcQuiros that decree be set 
aside. 

Pa,—Cortese v. Cortese, supra. 
Oottplianoe with letter of law 
If, in original divorce proceeding, 
wife had caused court to assume Ju¬ 
risdiction over defendant husband 
when notice of pendency of divorce 
action was fraudulently concealed 
from him, court had power to set de- 
cret) aside, even though letter of law 
hnd been complied with by publica¬ 
tion of notice in newspaper. 

N.tl.—Patrick v. Patrick. 96 S.B.2d 
585, 245 N.C. 195. 
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Exroneons allegatiox 
Where husband obtained default 
divorce judgment on complaint which 
contained erroneous allegation that 
no child had been born to union it 
was within discretion of court to va¬ 
cate Judgment in order to promote 
justice and prevent fraud. 

Cal.—Curtis v. Curtis, 245 P.2d 322, 
111 C.A.2d 910. 

Evidence 

(1) All presumptions are against 
fraud in obtaining a default divorce 
decree, and fraud must be proved 
conclusively. 

Mich.—^Hakes v. Brown, 182 N.W. 77, 
213 Mich. 278. 

(2) Burden is on respondent to 
prove fraud she alleges. 

Fla.—Grammer v. Grammer, 80 So.2d 
457. 

Iowa.—Miller v. Miller, 46 N.W.2d 
732. 242 Iowa 706. 

N.D.—Miller v. Miller, 38 N.W.2d 36, 
76 N.D. 658. 

Pa.—^Price v. Price, Com.Pl., 41 Del. 
Co. 387—Zech v. Zech, 14 North- 
umb.Leg.J. 316. 

(3) Evidence held insufHcient to 
prove fraud or that kind of fraud 
which will warrant vacation of de¬ 
cree. 

Ala.—Spencer v. Spencer, 47 So.2d 
252, 254 Ala. 22. 

Ark.—Dengler v. Dcngler, 120 S.W.2d 
340, 196 Ark. 913. 

Cal.—Brainard v. Brainard, 186 P.2d 
990, 82 C.A.2d 478—Thompson v. 
Thompson, 101 P.2d 160, 38 C.A.2d 
377—Elias v. Elias, 16 P.2d 864, 
127 C.A. 368. 

Fla.—Grammer v. Grammer, 80 So.2d 
457. 

Idaho.—Robinson v. Robinson, 212 P. 

2d 1031, 70 Idaho 122. 

Iowa.—^Miller v. Miller, 46 N.W.2d 
732, 242 Iowa 706. 

Ky.—Metcalf v. Metcalf, 61 S.W.2d 
1083, 250 Ky. 202. 

La.—Walsh v. Walsh, 42 So.2d 860, 
215 La. 1099. certiorari denied 70 
S.Ct. 576, 339 U.S. 914, 94 L.Bd. 
1340—Boyer v. Wysinger, 105 So. 
273, 159 La. 166. 

Mich.—McFadden v. McFadden, 59 N. 
W.2d 1. 336 Mich. 567—Kome v. 
Kome, 66 N.W.2d 831, 335 Mich. 
282. 

Minn.—Stromsborg v. Stromsborg, 64 
N.W.2d 499, 242 Minn. 236—Wil¬ 
helm V. Wilhelm, 276 N.W, 804. 
201 Minn. 462. 

N.Y.—Cowan v. Cowan, 74 N.T.S.2d 
633, 272 App.Div. 1083. 

Okl.—Smedley v. Smedley, 191 P.2d 
588, 200 Okl. 59. 

Pa.—Karp v. Karp, Oom.Pl., 99 Pittsb. 
Leg.J. 171. 
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granted on the grounds of duress,5 8 or collusion,^^ 
provided, in the case of collusion, the moving party 
is acting from good motives and not for any expect¬ 
ed personal advantage.^® In this respect it has been 
held that any course of action by plaintiff in the di¬ 
vorce action which is intended to, and does, prevent 
defendant from setting up and establishing a defense 
is a fraud on the administration of justice, as well 
as on defendant, warranting the setting aside of a 
default judgment thereby procured.®®*^ 

In some jurisdictions, sometimes by virtue of 
statute, mistake, inadvertence, surprise or excusable 
neglect are grounds for setting aside a default de¬ 


cree but in a jurisdiction wherein a general stat¬ 
ute permitting the vacation of a judgment on the 
ground of mistake or excusable neglect expressly 
provides that it shall not apply to a final judgment 
in an action for divorce, such provision will be ac¬ 
corded effect.Ignorance of law as to the expira¬ 
tion of the time to appear in a divorce action is not 
such '‘accident” or "mistake” as justifies the grant¬ 
ing of relief from a default judgment.^^.s 

Also, a decree by default or pro confesso may be 
vacated or declared void and of no effect on the 
ground that the court granting the divorce was 
without jurisdiction and it is ground for open- 


(4) Mere failure of husband who 
procured a default divorce judgment, 
to allege all available grounds for 
divorce, or most scandalous grounds, 
did not prejudice wife and did not 
constitute fraud in procurement of 
divorce authorizing court of equity 
to set it aside. 

Mo.—McCarty v. McCarty, 300 S.W. 
2d 394. 

(5) Inability of defendant in di¬ 
vorce action to be represented by a 
particular attorney who was in arm¬ 
ed services, constituted no grounds 
on which to predicate claim of 
“fraud” under statute so as to entitle 
defendant to have a default decree 
vacated. 

Kan,—^Northington v. Northington, 
149 P.2d 622, 158 Kan. 641. 
Subsequent proceedings 
Where default decree in divorce 
was void on ground of fraud, subse¬ 
quent proceedings wherein court 
modified decree by awarding custody 
of children to husband after chil¬ 
dren by agreement had been awarded 
to wife were of no effect on wife’s 
motion to have decree vacated. 

Or.—Nichols v. Nichols, 149 P.2d 572, 
174 Or. 390. 

58. Ga.—Young v. Young, 2 S.E.2d 
622, 188 Ga. 29. 

Minn.—^Berg v. Berg, 34 N.W.2d 722, 
227 Minn. 73. 

Duress held not shown 
Or.—Chaney v. Chaney, 156 P.2d 559, 
176 Or. 203. 

59. Or.—Carmichael v. Carmichael, 
211 P. 916, 106 Or. 198. 

19 C.J. p 164 note 76. 

Evidence held insufficient to estab¬ 
lish collusion 

Cal.—Brainard v. Brainard, 186 P.2d 
990, 82 C.A.2d 478. 

60. Colo.—^Hubbard v. Hubbard, 34 
P. 170, 19 Colo. 18. 

60.5 Minn.—Cahaley v. Cahaley, 12 
N.W.2d 182, 216 Minn. 175, 157 A.L. 
R. 1. 

61. Cal.—^Karlein v. Karlein, 229 P. 
2d 831, 103 C.A.2d 496--Gregory v. 
Gregory, 206 P.2d 1122, 92 C-A.2d 
343. 


Md.—Graham v. Graham, 59 A. 2d 180, 
190 Md. 434. 

Mont.—Petrol v. Petrol, 259 P.2d 338, 
127 Mont. 184. 

Nev.—Nahas v. Nahas, 92 P.2d 718, 
69 Nev. 220. 

N.Y.—Cachinski v. Cachinski, 103 N. 

Y.S.2d 613, 278 App.r>iv. 769. 

Or.—Carmichael v. Carmichael, 199 
P. 386, 101 Or. 172. 

19 C.J. p 164 note 78. 

Failure to provide proper address 
A wife against whom divorce de¬ 
cree pro confesso was entered as en¬ 
titled to have decree set aside on 
ground of surprise, where husband 
failed to give clerk of court proper 
address of wife’s mother as result of 
which wife never received order of 
I publication, and husband knew cor¬ 
rect address. 

Md.—Graham v. Graham, 59 A.2d 180, 
190 Md. 434. 

Facts held not to show: 

(1) Excusable neglect. 

Ariz.-Damiano v. Damiano, 321 P.2d 
1027, 83 Ariz. 366—^Bryant v. Bry¬ 
ant, 14 P.2d 712, 40 Ariz. 519. 

Cal.—Caton v. Caton, 280 P.2d 876, 
131 C.A.2d 451—^Berset v. Berset, 
272 P.2d 868, 122 C.A.2d 684. 

Colo.—^Diebold v. Diebold, 243 P. 630, 
79 Colo. 7. 

Okl.—Smedley v. Smedley, 191 P.2d 
588, 200 Okl. 59. 

Or.—Chaney v. Chaney, 156 P.2d 559, 
176 Or. 203. 

(2) Mistake, inadvertence, sur¬ 
prise, or excusable neglect. 

Cal.—^Block V. Block, 296 P.2d 871, 
141 C.A.2d 328—^Kapple v. Kapple, 
295 P.2d 932, 140 C.A.2d 787—- 
Baratti v. Baratti, 242 P.2d 22, 109 
O.A.2d 917—Nicholson v. Nicholson, 
193 P.2d 112, 85 C.A2d 506—Brain¬ 
ard V. Brainard, 186 P.2d 990, 82 C. 
A.2d 478—Wilson v. Wilson, 130 P. 
2d 782, 55 C.A.2d 421. 

Or.—^Backstrom v. Backstrom, 66 P. 
2d 114, 153 Or. 265—^Roeser v. Roes- 
er, 239 P. 541, 116 Or. 108. 

S.C.—^Brock V. Brock, 81 S.B.2d 898, 
225 S.C. 261. 

(3) Unavoidable casualty or mis¬ 
fortune. 

658 


Ark.—^Dengler v. Dengler, 120 S.W.2d 
340, 196 Ark. 913. 

(4) Reasonable excuse for default. 
Iowa.—Comes v. Comes, 178 N.W. 403, 
190 Iowa 547. 

“Adventitious cixcusnstaiLces” 

Where husband received; notice at 
or before one-thirty P.M., while he 
was thirty-eight miles from place 
where divorce trial was to take place, 
at three P.M., that trial was to take 
place, but, instead of attending trial, 
he merely called clerk of court and 
stated that he would not be present, 
husband's absence from trial was not 
caused by “adventitious circumstanc¬ 
es” but by his own neglect, and he 
was not entitled to have judgment 
vacated on ground that his absence 
at time of trial was attributable to 
“adventitious circumstances.” 

Tex.—Gunther v. Gunther, Civ.App., 
297 S.W.2d 725. 

62 , Minn.—Wilhelm v. Wilhelm, 276 
N.W. 804, 201 Minn. 462—Laird v. 
Laird, 182 N.W. 955, 149 Minn. 104. 

62.5 Cal.—^Reeves v. Reeves, 209 P. 
2d 937, 34 C.A.2d 366. 

63. Ga.—^Haygood v. Hay good, 9 S. 
B.2d 834, 190 Ga. 445, 130 A.L.R. 
87. 

Ill.—Anderson v. Anderson, 11 N,B.2d 
216, 292 Ill.App. 421. 

Iowa.—Girdey v. Girdey, 238 N.W. 
432, 213 Iowa 1. 

Ky.—Self V. Self, 168 S.W.2d 743, 
293 Ky. 255. 

Md.—Graham v. Graham, 69 A.2d 180, 
190 Md. 434. 

Mo.—Wenzel v. Wenzel, App., 283 S. 
W.2d 882. 

Neb.—Foster v. Foster, 196 N.W. 702, 
111 Neb. 414. 

N.Y.—^Moracchini v. Moracchini, 208 
N.Y.S. 22, 212 App.Dlv. 21. 

Matter raised by motion 

(1) Whether court acquired juris¬ 
diction to entertain suit for divorce 
may be raised by motion of defendant 
to vacate decree. 

Iowa.—Snyder v. Snyder, 35 N.W.2d 
32, 240 Iowa 239. 

(2) On petition of wife to vacate 
a default divorce decree, issue of res¬ 
idence of husband in county where 
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ing the default that there has been no service of fective or irregular substituted service,®® or where 
process,®^ or an invalid service.®® A decree granted the order for such service was based on a false,®‘^ 
on default may be set aside where there was a de¬ 


divorce was granted was properly 
raised by motion to vacate decree. 
Iowa.—Miller v. Miller, 46 N.W.2d 
732, 242 Iowa 706. 

XTot barred by statute 
Defendant’s motion to set aside a 
default divorce decree on ground that 
decree was void for lack of jurisdic¬ 
tion was not barred by statute pro¬ 
viding that no petition for review 
of any judgment for divorce shall be 
allowed, since such section does not 
apply where court nisi was devoid of 
jurisdiction ab initio. 

Mo.—^Wenzel v. Wenzel, App., 283 S. 
W.2d 882. 

XTonresideiico of partlesi 
Where plaintiff wont to Florida 
for sole purpose of securing a di¬ 
vorce, consulted attorney, had bill for 
divorce prepared and returned to 
New York, and attorney after ninety 
days, erroneously believing that 
plaintiff had established requisite 
residence, filed bill, and thereafter 
defendant, also a nonresident, an¬ 
swered admitting allegation of plain¬ 
tiff’s residence, cross complained, 
and obtained a decree pro oonfosso, 
on plaintiff’s sub.soquont application 
to set aside decree pro confosso, court 
should have set aside such decree and 
dismissed cause for want of Jurisdic¬ 
tion. 

Fla.—^Kutnor v. Kutner, 33 So.2d 42, 
169 ina. 870. 

Evidence 

(1) In divorce action, wherein wife 
petitioned to vnent** dc‘crce entered 
against her by default, evl<lene<* sus¬ 
tained finding that husband perpe¬ 
trated a fraud on court in obtaining a 
divorce doer<*<\ and that It was with¬ 
out jurisdiction in matter. 

Ill.—MInnee v. Mlnnnc, 144 N,W.2d 
173, 14 lH.App.2d 215, 

(2) In proc<M*dlng by wife, to set 
aside default divorce decree obtained 
by husband, cviden<*e e.stablish<>d that 
neither husband nor wife was a re.s- 
Idont of Iowa when husliniid filed 
petition for divonte so that <*ourt had 
no jurl.sdictitm to render dlvore<* de¬ 
cree. 

Iowa.—Snyder v. Snyder, 35 N.\V.2d 
32, 240 Iowa 239. 

(3) In divorce action by husband 
who wa.s In military service, when* 
trial court found as fact that i>hiin- 
tifC had met statutory residence re*- 
quiremonts before entry of d<*fauU 
decree, jurisdiction of court to enter 
the default decree could not he at¬ 
tacked on ground that plaintiff had 
misrepresented facts as to necessary 
residence requirements to maintain 
action. 

Ariz.—^Damiano v. Damlano, 821 P.2d 
1027. 83 Ariz. 366. 


(4) Evidence held Insufficient to 
establish want of jurisdiction of 
court at time decree was entered. 
Ill—Scott V. Scott, 118 N.B.2d 780, 2 

Ill.App.2d 172. 

Mo.—^\Venzel v. Wenzel, App., 283 S. 
W.2d 882. 

(5) Evidence held insufficient to 
show a lack of jurisdiction of subject 
matter of action because of nonresi¬ 
dence of parties. 

Iowa.—^Miller v. Miller, 46 N.W.2d 
732, 242 Iowa 706. 

La.—Walsh v. Walsh, 42 So.2d 860, 
216 La. 1099, certiorari denied 70 
S.Gt. 676, 339 U.S. 914, 94 L.Ed. 
1340. 

64. N.T.—Moracchini v. Moracchlni, 
208 N.T.S. 22, 212 App.Div. 21. 

Wash.—State v. Blake, 212 P. 549, 

123 Wash. 336. 

19 C.J. p 164 note 79. 

Xiock of personal service In state 
may bo a ground for vacating decree 
under a statute in force at time. 

Nov.—Nahas v. Nahas, 90 P.2d 223, 
69 Nev. 220, rehearing denied 92 
P.2d 718, 69 Nev. 220. 

Showing 

Motions to vacate final decree and 
decree pro confess© on ground that 
defendant had not been served, were 
improperly granted, where clerk’s 
ccjrtlficate showed that order of pub¬ 
lication of notice had been mailed 
io defendant, and no testimony was 
iakon to support motion. 

Fla.—Ahoarn v. Ahearn, 168 So. 807, 

124 Fla. 524. 

Evidence 

Evidence sustained finding that de¬ 
fendant was not served with original 
notice until afUT entry of divorce de¬ 
cree. 

Iowa.—Swift V. Swift, 29 N.W.2d 536, 
239 Iowa 62. 

65. Ariz.—^liockwood v. Lockwood, 
168 P. 601, 19 Ariz. 215. 

Ind.—Ward v. Ward, 71 N.E.2d 131, 
117 Ind.App. 225. 

Nev.—Miller v. Miller, 142 P. 218, 
37 Nev. 257. 

19 <1.J. p 164 nolo 80. 

Service on incompetent 

A per.son who is noncompos men- 
II.M, although not legally adjudged to 
he an insane person, is incapable of 
being legally served with a petition 
for divorce and a judgmvmt in uncon- 
tested divorce suit which is predicat¬ 
ed on 8U<jh service may l>o sot aside 
in a proceeding by a next friend. 

CSn.—Chambers v. Chambers, 58 S.E. 
2d 814, 206 Ga. 796. 

Where decree is validated hy nnne 
pro tuno amendment of proof of 
service, the court is without power 
to vacate it. 


Or.—Wade v. Wade, 176 P. 192, 92 Or. 
642, 7 A.L.H. 1143, rehearing denied 
178 P. 799, 92 Or. 642, 7 A.L.R. 1143, 
reversed on other grounds, 182 P. 
136, 92 Or. 642. 

66. Ga.—Smith v. Smith, 161 S.E. 
254, 173 Ga. 718. 

Minn.—Green v. Green, 190 N.W. 989, 
153 Minn. 602. 

19 C.J. p 164 note 81. 

Evidence 

(1) Evidence sustained judgment 
rejecting claim of wife that divorce 
decree should be vacated because of 
alleged invalidity of service by pub¬ 
lication. 

Okl—Mead v. Mead, 301 P.2d 691. 

(2) In proceeding on wife’s mo¬ 
tion to set aside divorce decree ob¬ 
tained by husband, evidence was suffi¬ 
cient to sustain findings of trial court 
that notice of service of process by 
publication had been mailed before 
action was pending, that wife did not 
have knowledge of pendency of action 
until after rendition of judgment, and 
that husband had furnished clerk of 
court false address for wife. 

N.C.—Lawson v. Lawson, 86 S.E.2d 
77, 241 N.C. 570. 

67. Cal.—Aldrich v. Aldrich, 264 P. 
764, 203 C. 433. 

Okl.—Meyers v. Meyers, 199 P.2d 819, 
200 Okl. 683, 6 A.L.R.2d 591. 

Tex.—^Hammond v. Hammond, Civ. 
App., 210 S.W.2d 820, error dis¬ 
missed. 

19 C.J. p 164 note 82. 

Fictitious address 
Where husband knew wife’s cor¬ 
rect address, gave a fictitious ad¬ 
dress in his affidavit for warning or¬ 
der, and ignored offer of his attorney 
in city where wife resided to effect 
service of process on her, decree of 
divorce for husband subsequently en¬ 
tered was required to be vacated. 
Ark—Lewis v. Lewis, 217 S.W.2d 
346, 214 Ark. 454. 

Mistake or actual fraud 

A divorce, obtained by husband on 
false affidavits as to wife's address, 
was, when secured, subject to being 
set aside because of fraud, whether 
or not falsity was a result of mis¬ 
take or actual fraud. 

Cal.—Wendell v. Wendell, 245 P.2d 
842, 111 C.A.2d 899. 

Evasion of process immaterial 

On motion by husband to vacate 
and set aside default divorce decree 
in favor of wife, on ground that wife 
in her motion for publication of sum¬ 
mons had committed alleged fraud on 
court by allegedly misrepresenting 
facts in her affidavit and motion for 
service of process by publication, 
court erred in denying motion be¬ 
cause it appeared to court that hus- 
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false and fraudulent,68 or fatally defective®^ af¬ 
fidavit. However, it has been held that the decree 
will not be set aside because of the falsity of the 
afiSdavit unless it was fraudulently made;*^® if no¬ 
tice has been given defendant substantially in com¬ 
pliance with the statute, the default will not be 
opened merely because the affidavit is defective or 
false in part;7l and, where defendant does not ask 
leave to answer, the only question is whether the 
affidavit is sufficient to call for judicial action.72 

Plaintiff’s own fraud, not participated in by the 
other party, in filing a false affidavit of his own res¬ 
idence does not give him a right of action to set 


aside a default decree granting defendant a divorce 
on a cross complaint and, where defendant seeks 
to have a decree for plaintiff set aside on the ground 
that a fraud was perpetrated in that plaintiff was 
never a bona fide resident of the state as required by 
statute, defendant has the burden of sustaining the 
charge of fraud by sufficient evidence.^^ 

Other matters have been held to constitute 
grounds for vacation of the decree.'^^-S Premature 
rendition of the decree may warrant setting it 
aside,74.io and relief may be granted on the ground 
of irregularity in rendering the default judgment 
before expiration of the time allowed for appear- 


band had allegedly endeavored to 
evade process, since validity of con¬ 
structive service was dependent en¬ 
tirely on good faith of wife and ac¬ 
curacy of statements contained in her 
verified motion. 

Colo.—Coppinger v. Coppinger, 274 P. 
2d 32S, 130 Colo. 175. 

68. N.M.—Owens v. Owens, 259 P. 
822, 32 N.M. 445. 

N.C.—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.C. 286. 

69. Ill.—^Anderson v. Anderson, 11 
N.E.2d 216, 292 Ill.App. 421. 

Mo.—Orrick v. Orrick, Civ.App., 233 
S.W.2d 826. 

70. Ala.—Borders v. Borders, 132 
So. 897, 222 Ala. 444. 

71. Ind.—^Day v. Nottingham, 66 N. 
E. 998, 160 Ind. 408. 

72. S.D.—^Peterson v. Peterson, 90 
N.W. 136, 15 S.D. 462. 

Vs. Ind.—Postal v. Postal, 134 N.E. 
882, 192 Ind. 376, rehearing over¬ 
ruled 136 N.E. 670, 192 Ind. 376. 

74. Iowa.—Girdey v. Girdey, 238 N. 
W. 432, 213 Iowa 1. 

74.5 N.Y.—^Fuchs v. Fuchs, 64 N.T.S. 
2d 487. 

R.I.—^Harrington v. Harrington, 19 A. 

2d 315, 66 H.I. 363. 

Absent testimony 

Refusal of court to set aside de¬ 
fault judgment granting a divorce 
after denial of further continuance 
was erroneous, where it was shown 
that continuance was required to se¬ 
cure deposition of witness who ap¬ 
parently was secreting herself to 
keep from testifying and court had 
been fully advised as to difficulties 
and was also sufficiently advised that 
there was other testimony which 
should be heard and considered in de¬ 
termining issue as to whether or not 
plaintiiC was innocent and injured 
party. 

Mo.—^Hartle v. Hartle, App., 184 S.W. 
2d 786. 

improper refusal of ooutimuaiioe 
Erroneous refusal to grant motion 
for continuance where moving party 


was providentially prevented from 
attending court, constituted good and 
sufficient cause for setting aside ver¬ 
dict and default judgment in divorce 
action. 

Ga.—Moore v. Moore, 86 S.B.2d 12. 
211 Ga. 233. 

Failure to give notice of amendment 
of complaint 

Colo.—^Myers v. Myers, 135 P.2d 236, 
110 Colo. 412. 

Failure to comply with, condition 
Where default of husband in sep¬ 
aration action was set aside on con¬ 
dition that he appear for examination 
and for inspection and discovery of 
his books and records, and when he 
appeared he failed to produce books 
and papers in connection with certain 
business, and wife moved to have 
husband’s motion opening default 
denied for failure to produce books 
and records, evidence was insuffi¬ 
cient to sustain implied finding of 
referee in denying wife’s motion, that 
husband’s mother was sole owner of 
business and solely controlled its 
books and records. 

N.T.—McCabe v. McCabe, 112 N.T.S. 
2d 6, 279 App.Div. 1029. 

Bemarriage 

<1) Trial court did not abuse its 
discretion in setting aside, on wife’s 
request, a default judgment of di¬ 
vorce in favor of wife, where hus¬ 
band, less than two months after 
judgment was entered, married an¬ 
other woman and thus deprived wife 
of reconciliation period of a year. 
Wis.—Kilmer v. Kilmer, 23 N.W.2d 
610, 249 Wis. 41. 

<2) Remarriage as precluding open¬ 
ing of judgment see supra subdivi¬ 
sion d of this section. 

Existence of child. 

Where petition for divorce alleged 
that no child was born of marriage, 
divorce decree was entered on cita¬ 
tion by publication, it was shown on 
motion for new trial made by de¬ 
fendant, who appeared for first time 
on such motion, that a child was 
bom during wedlock, but only evi¬ 
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dence adduced on trial of divorce 
action relating to illegitimacy of 
child was that of plaintiff, defend¬ 
ant was entitled to a new trial. 
Tex.—Clark v. Clark, Clv.App., 196 
S.W.2d 343. 

Unborn child 

(1) Where chancellor was apprised 
by wife within four months after a 
default divorce decree had been en¬ 
tered against her that an only child 
of parties was due for birth without 
provision for such child having been 
made in decree, chancellor was duly 
empowered by wife's motion to va¬ 
cate, as filed with court, and served 
on defendant’s counsel of record, to 
vacate decree and its supporting 03 > 
der pro confesso. 

Mich.—Tyler v. Tyler, 82 N.W.2d 448, 
348 Mich. 169. 

(2) However, where affidavit filed 
in support of motion to vacate de¬ 
fault interlocutory divorce decree 
against movant indicated that movant 
sought relief solely because of birth 
of a child to movant after filing of 
decree, and movant did not claim 
fraud on part of plaintiff or assert 
irregularity in proceedings, and it 
did not affirmatively appear from 
affidavits that movant was not ad¬ 
vised of her pregnancy within four- 
month period following filing of de¬ 
fault, and motion was filed more 
than four months after filing of de¬ 
fault. setting aside default and va¬ 
cating decree were improper. 

Mich.—^Hensey v. Hensey, 60 N.W. 
2d 308, 331 Mich. 518. 

74.10 Kan.—^Boring v. Boring, 122 
P.2d 743, 165 Kan. 99. 

Tex.—Ingram v. Ingram, Clv.App., 
249 S.W.2d 86. 

Authoxlty to oontraxy 
Proof that divorce decree pro con¬ 
fesso was entered prematurely was 
not ground to support a bill of re¬ 
view, although it might have consti¬ 
tuted reversible error on appeal. 

Ala.—^Anderson v. Anderson, 34 So. 2d 
585, 250 Ala. 427. 
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ance^^*^® or answer.75 Also a default decree may 
be vacated because of perpetration of fraud on the 
court by the filing of a false affidavit of lack of co¬ 
habitation with defendant since the entry of the in¬ 
terlocutory decree,*^® or by the concealment of the 
fact that plaintiff wife was at the time of the di¬ 
vorce suit pregnant by a man other than her hus- 
band.7®*® 

Various matters have been held not to be grounds 
for vacating or annuling a default or pro confesso 
decree for divorce,76.10 including plaintiff’s adultery 
and failure to disclose it to defendant, where de¬ 
fendant suspected it and could have learned about it 
by exercising reasonable diligence ;77 the untruth¬ 
fulness of the allegations of the bill for divorce 
irregularity in the appointment of a commissioner 
to take testimony ;70 or the reception of deposi- 
tions.66 Such relief also will not be granted because 
of perjury in plaintiffs testimony, where he or she 
has not been convicted of perjury;81 the insufficien¬ 
cy of the evidence defendanfs confinement in 
jail at the time of the hearing, where there is no 
evidence that he was denied the right to appear in 
court at the hearing and disregard by the court 
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of an agreement of the parties,88.5 such as a stipu¬ 
lation relating to the custody of a child.84 

Where defendant was personally served, a decree 
on default will not be vacated to allow him to set 
up a defense to the bill, nor will it be vacated on 
the ground of newly discovered evidence where it 
is not shown that the evidence could not by reason¬ 
able diligence have been discovered in time for the 
hearing.85 By virtue of code and statutory provi¬ 
sions, the only ground on which a default divorce 
judgment may be set aside in a particular state is 
that it is absolutely void;86 and where a statute per¬ 
mits a judgment to be set aside on motion only for 
defects apparent on the face of the record or plead¬ 
ings, defects in the proceedings which are not so 
apparent do not warrant such relief to the moving 

party.86.5 

§ 167. Amendment or Correction of Judg¬ 
ment or Decree 

The trial court may, In its discretion and within the 
statutory period, amend a divorce decree, so as to make 
it conform to the actual decision or determination. 

In the exercise of its discretion, 86-50 the trial 
court may amend a divorce decree, 87 for good cause 


74.15 Fla.—Cole v. Cole, 200 So. 644, 
146 Fla. 106. 

75. N.C.—CampboU v. Campbell, 102 
S.E. 737, 170 N.C. 413. 

76. Wash.—Thorp v. Thorp, 4 P.2d 
1103, 165 Wash. 265. 

76.5 Mich.—Allen v. Allen, 67 N.W. 
2d 805, 341 Mich. 643. 

Evidence held sufficient to shbw 
prefifnanoy 

Mich.—^Allon v. Alien, flux>ra. 

76.10 Cal.—Brainnrd v. Ilralnard, 
186 r.2d 000, 82 C.A.2d 478. 

Colo.—Vance v. Vance, 261 r.2d 711, 
128 Colo. 270. 

Mich.—^VMnHtein v. Weimslein, 19 N. 

W.2cl 89, 311 Mich. 636. 

Ohio.—Gynn v. Gynn, App., 118 N.K. 
2d 78. 

Condonation is an aAlrmative de¬ 
fense and cannot bo rolled on to in¬ 
validate default docroo by one who 
makes no answer to alletrutlonH of a 
complaint in divorce. 

Colo.—HichardHon v. lUehardHon, 236 
P.2d 121, 121 Colo. 240. 

Error in flndlnff 

If trial court committed error in 
its flndinsr cither as to fact of domi¬ 
cile of plaintiff in divorce action or 
as to required time of renidenc**, rem¬ 
edy was by appeal and not by «ii»- 
tion to vacate judgmtmt. 

Idaho.—Robinson v. Robinson, 212 I*. 
2d 1031, 70 Idaho 122. 

W. Ga.— Younar v. Young, 2 S.B.2d 
622, 188 Ga. 29, 


78. Idaho.—Robinson v. Robinson, 
212 r.2d 1031, 70 Idaho 122. 

Md.—Pressler v. Presaler, 106 A. 686, 
134 Md. 243. 

79. Ala.—Miller v. Miller, 189 So. 
768, 238 Ala, 228. 

80. Ark.—Gaines v. Gaines, B3 S.W. 
2d 333, 187 Ark. 935. 

81. Ga.—Young v. Young, 2 S.B.2d 
622, 188 Ga. 29. 

Testimony as to desertion 
Where wife, knowing that husband 
intended to obtain divorce on ground 
of de.sertion, authorized attorney to 
repre.sent her and failed to appear 
and conte.st truth of testimony show¬ 
ing desertion, she could not subse- 
(tuently raise question of falsity of 
such testimony by motion or by sepa¬ 
rate suit to set aside decree. 

Mont.—Deich v. Doich, 323 P.2d 36. 

88. Mich.—Simpson v. Simpson, 193 
N.W. 792, 223 Mich. 372. 

Authority to contrary 

In a divorce suit, even though de- 
f<-ndiint does not appear and answer, 
he may raise issue of insulUciency 
t»f evidence to meet statutory bur¬ 
den of proof by a motion for new tri¬ 
al Ht*asnnably tiled. 

Tex.—King v. King, Civ.App., 268 S. 
W.2d 684. 

83. Tex.—Harris v. Harris, Civ.App., 
230 S.W. 224. 

83A Ind.—Gray v. Miller, 106 N.E. 
2d 709, 122 lnd.App. 531. 
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84. Cal.—^Anderson v. Anderson, 204 
P. 426, 56 C.A. 87. 

85. Ill.—See Eacutt v. Eacutt, 197 
I11.APP. 334. 

88, Ky.—^Honaker v. Honaker, 291 

S. W. 42, 218 Ky. 212. 

86.5 Ga.—Tobin v. Tobin, 91 S.E.2d 
608, 212 Ga. 205. 

86.50 Mich.—Chipman v. Chipman, 
14 N.W.2d 602, 308 Mich. 578. 

N.H.—Ouellette v. Ouellette, 120 A. 

2d 201, 100 N.H. 434. 

87. Colo.—^Kurtz v. Kurtz, 196 P. 
530, 70 Colo. 20. 

Mich.—Chipman v. Chipman, 14 N.W. 
2d 502, 308 Mich. 578—Conkey v. 
Conkey, 211 N.W. 740, 237 Mich. 
326. 

Nev.—^Finley v. Finley, 196 P.2d 766, 
65 Nev. 113. 

N.Y.—Schoenberg v. Schoenberg, 66 
N.Y.S.2d 47, 269 App.Div. 864. 
Duckworth v. Duckworth, 106 N. 

T. S.2d 617, 200 Misc. 10. 

Tenn.—Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

Amendment of separation decree to 
divorce decree 

N.H.—Ouellette v. Ouellette, 129 A. 

2d 201, 100 N.H. 434. 

Provision for counsel fee, referee's 
compensation, and stenographic 
charges 

N.Y.—^Fuqua v. Fuqua, 86 N.T.S.2d 
245. 

Citation fox contempt as not correc¬ 
tion 

Where Anal decree dismissing suit 



§ 167 DIVORCE 

shown.87.5 The amendment may be as to matters 
of form, as by correcting clerical mistakes or re¬ 
jecting obvious surplusage,8 8 or it may be made in 
order to make the decree conform to the verdict of 
the jury,88.5 to the decision actually rendered,88*io 
or the determination intended.88.i5 

However, if the relief sought is not incidental to 
the matrimonial action, the court is without juris¬ 
diction to amend the judgment ;88.20 and the judg¬ 
ment may not be amended in any substantial re- 
spect.88.25 So, an omission may not be corrected by 
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amendment through the addition of a matter of sub¬ 
stance,88.30 even if the omission is attributable to 
judicial error.88.35 Also, an interlocutory judg¬ 
ment which has been superseded by a final judgment 
no longer exists and cannot be amended.88.40 

An amendment may be made on motion of a 
party,83 or in the presence, and with the consent, of 
the parties.80 Notice of the change has been held 
not essential ;80.5 but under other authority, a judg¬ 
ment entered on plaintiff’s motion, without notice 
to defendant or opportunity for him to be heard 


for divorce contained no reference 
to unpaid installments of alimony 
which had accrued under pendente 
lite order, even though decree had 
not passed beyond power of court 
to correct at time contempt order 
was entered, mere citation of hus¬ 
band for contempt for failure to pay 
the accrued alimony did not amount 
to a correction of the Anal decree. 
D.C.—Cole V. Cole, 161 F.2d 883, 82 
U.S.APP.D.C. 156. 

Effect of resumption, of marital re¬ 
lations 

Jurisdiction of the court over the 
parties to a divorce action at the 
time it was filed, its power to try 
the action when it was called for tri¬ 
al, and its authority to enter judg¬ 
ment thereon, were not ousted by 
subsequent reconciliation and re¬ 
sumption of marital relations by the 
parties, nor was court thereby de¬ 
prived of power thereafter to correct 
and complete its record by nunc pro 
tunc proceedings to make record 
speak truth about what court did 
while it had jurisdiction. 

Okl.—Griffin v. Johnson, 172 P.2d 967, 
197 Okl. 647. 

Independent judgment as nullity 
A so-called amended judgment is 
a nullity where it does not purport 
to have been made on motion to 
amend, and it does not appear that it, 
in fact, amends the existing judg¬ 
ment, but it appears to be an ad¬ 
judication independent of, and subse¬ 
quent to, the existing judgment. 

N.Y.—^Rooney v. Rooney, 15 N.Y.S.2d 
6, 258 App.Div. 744, reargument de¬ 
nied 16 N.Y.S.2d 704, 258 App.Div. 
887, appeal denied 25 N.R2d 146, 
282 N.Y. 692, affirmed 28 N.E.2d 
974, 283 N.Y. 758. 

87.5 Mo.—Carrow v. Carrow, App., 
294 S.W.2d 595. 

N.H.—Bussey v. Bussey, 62 A.2d 856, 
94 N.H. 328—^Adams v. Adams, 61 
N.H. 396, 12 Am.R. 134. 

88. Cal.—^Doxsee Co. v. All Persons 
Claiming Any Interest In or Lien 
Upon Real Property Herein De¬ 
scribed or Any Part Thereof, 45 P. 
2d 192, 3 C.2d 609. 

Johnson v. Superior Court in and 
fop Yuba County, 87 P.2d 384, 31 


C.A.2d 111—^Treece v. Treece, 14 
P.2d 95, 126 C.A. 726. 

Mispzislou iu verbiage of order, 
intended to dispose of cross com¬ 
plaint but not to dispose of the 
cause or to be a final decree, may 
be corrected by the court. 

Pla.—Troeger v. Troeger, 175 So. 794, 
128 Fla. 806. 

88.5 Ga.—^Darley v. Darley, 61 S.B.2d 
846, 204 Ga. 785. 

88.10 Md.—Bailey v. Bailey, 30 A. 2d 
249, 181 Md. 385. 

Okl.—Griffin v. Johnson, 172 P.2d 
967, 197 Okl. 647. 

Xnsertiou of words ^^thont preju¬ 
dice” 

Where a bill for divorce was not 
heard on its merits, but was dis¬ 
missed because of complainant’s fail¬ 
ure to appear for hearing, insertion 
of the words “without prejudice’' in 
decree after enrollment did not con¬ 
stitute •a correction of substantial 
error by reconsideration or review, 
but was merely an allowable amend¬ 
ment making decree conform to de¬ 
cision actually rendered. 

Md.—^Bailey v. Bailey, 30 A.2d 249, 
181 Md. 385. 

Different conclusion on point of law 

Where decree was entered dismiss¬ 
ing action on the merits and with 
prejudice, the court erred in strik¬ 
ing the words “with prejudice” from 
the decree some ten months after it 
was entered, where the change wa.s 
not made because of any changed 
findings, but because the court had 
reached a different conclusion on a 
point of law. 

Mont.—^Hawker v. Hawker, 118 P.2d 
759, 112 Mont. 546. 

88.15 N.Y.—Schoenberg v, Schoen¬ 
berg, 56 N.Y.S,2d 47, 269 App.Div. 
864. 

Change of name of children 
N.Y.—Schoenberg v. Schoenberg, su¬ 
pra. 

88.20 N.Y.—^Duckworth v. Duck¬ 
worth, 105 N.Y.S.2d 617, 200 Misc. 
10 . 

8a25 N.Y.—Duckworth v. Duck¬ 
worth, supra. 


Enjoining prosecution of foreign di¬ 
vorce suit 

Where wife was granted final judg¬ 
ment of separation and alimony, and 
husband thereafter filed suit for di¬ 
vorce in another state, final judg¬ 
ment of separation could not be 
aniended, on motion of wife, so as to 
enjoin husband from prosecuting the 
foreign divorce suit. 

N.Y.—Duckworth v. Duckworth, su¬ 
pra. 

88.30 N.Y.—^Appelbaum v. Appel- 
baum, 107 N.Y.S.2d 975, 200 Misc. 
482. 

Provision for expenses and arrears of 
temporary alimony 
N.Y.—‘Appelbaum v. Appelbaum, su¬ 
pra. 

88.35 N.Y.—^Appelbaum v. Appel¬ 
baum, supra. 

88.40 N.Y.—Appelbaum v. Appel¬ 
baum, supra. 

88. Ga.—^Darley v. Darley, 61 S.E.2d 
846, 204 Ga. 785. 

N.Y.—liunker v. Kunker, 246 N.Y.S. 
118, 230 App.Div. 641. 

Motion not for 

Where defendant’s motion was to 
set aside divorce decree and for re¬ 
hearing, and not to amend the divorce 
decree, it was error for court to en¬ 
ter order amending the decree. 
Mich.—-AVelsh v. Welsh, 44 N.W.2d 
16, 328 Mich. 480. 

Abandonment of motion 

Where, after judgment for divorce 
was entered, plaintiff moved to cor¬ 
rect clerical error in name of defend¬ 
ant, plaintiff, who subsequently be¬ 
gan an action against his second 
wife, thereby abandoned motion in 
first action. 

D.C.—Tillman v. Tillman, 172 F.2d 
270, 84 U.S.App.D.C. 171, certiorari 
denied 69 S.Ct. 883, 336 U.S. 964, 
93 L.Ed. 1108. 

90. Tox.—Sherley v. Sherley, Civ. 
App., 237 S.W. 646, dismissed for 
want of jurisdiction. 

90.5 Iowa.—Sido v. Sido, 48 N.W.2d 
799, 242 Iowa 960. 
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thereon, and correcting nunc pro tunc a divorce 
judgment entered at a previous term of court, is 
void and of no effect.®In particular circum¬ 
stances, service of motion has been held insuffi¬ 
cient.®®-^^ 

Without judicial sanction, the parties cannot 
amend the judgment by agreement;®! and an order 
striking certain paragraphs from the judgment is 
void when it is made after the filing of notice of 
appeal.®® 

A final judgment of dismissal rendered after the 
cause was submitted on the pleadings and evidence 
and taken under advisement by the court may not 
be amended so as in effect to allow a voluntary dis¬ 
missal or nonsuit in violation of a statute prohibit¬ 
ing it after final submission of the cause.®® After 
a divorce decree has been signed, filed, and entered, 
it may not properly be amended so as to restore 
plaintiff to the status of a single person as of a 
date long prior to the signing and entry of the de¬ 
cree ;®^ but it is held that the record may be amend¬ 
ed so as to give to the findings and conclusion ar¬ 
rived at on a certain date the force and validity of 
a judgment as of that date instead of the subse¬ 
quent date in the same term when the judgment was 
entered.®® 

An amendment must be made within the period 
specified by statute or court rule.®®*® An amend¬ 
ment may be made after the rendition term,®®-!® but 
only, it has been held, as expressly authorized by 
statute.®®-!® 

After the death of one of the parties, a divorce 
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decree cannot be amended even by the court which 
would otherwise have jurisdiction to do so.®®-®® 

The power of the court to modify a decree in a 
divorce action is considered infra § 168(1), and the 
grounds for such relief infra § 169. 

Effect of amendment When properly amended, 
a decree relates back and is effective as of the date 
of the original decree, where there are no inno¬ 
cent third persons involved.®®-®® 

Supplemental judgment. After the case has been 
submitted the trial court may reserve all rulings 
until it has decided all questions, or may decide the 
main issue and pick up the remnants by a supple¬ 
mental judgment.®®*®® 

§ 168(1). Setting Aside, Modification, or Re¬ 
view in Same Court 

a. In general 

b. Change of conditions 

a. In Qeneral 

Subject to certain limitations, a court having Juris¬ 
diction of a divorce case may, for good cause shown and 
within its discretion, set aside or modify its own Judg¬ 
ment or decree of divorce; but such decrees will not be 
readily set aside. 

Subject to the limitations hereinafter discussed, 
the general rule is that a court having jurisdiction 
of a divorce case may, for good cause shown and 
on due proceedings, seasonably set aside, vacate, an¬ 
nul, or modify its own judgment or decree of di¬ 
vorce.®® This action on the part of the court may 


30.10 Mo.—Lu<‘dd(! v. 211 S. 

W.2d 515, 240 Mo.App. <Ji). 

90.15 Service on attorney for living 
wife 

Whore attorney had iu*(*n appoint¬ 
ed to d(‘f«*nd defendant, and aftt‘r en¬ 
try of dt-rriMi for idalntiiT, plaintilV 
moved to corrt*(*t nnnu* of dt*t’<*ndanL 
in such action to natno of living 
wife to -whom he wa.s Hi ill man-led, 
the flrst wife who wmh named in th«i 
action having died Home yeara prior 
to the institution of action, aervice 
of the motion on the fitU>rney who 
had been upptdnted to defend the de¬ 
fendant did n<»t amount to aervico 
on plaintifC’a living wife. 

D.C.—Tillman v. Tillman, 172 F.2d 
270, U U.S.App.l).(\ 171, eerliorarl 
denied Ci) S.Ot. 883, 330 U.S. 054, 
03 UKd. 1108. 

91. N.Y.—^Washinirn v. Wnahliurn, 
244 N.V.S. 34, 137 Miae. 058—J5al- 
ley V. Jhiiley, lOG N.Y.S. 340, 110 
Miac. 433. 

92. Cal.—('•arlin v. Carlin, 200 I*. 513, 
114 C.A. 186. 


93. Mo.—Stauffer v. Stauffer, 307 S. 

W, 240, 200 Mo.App. 477. 

9^ Cal,—^De Freece v. Industrial 
Accident Commiaaion of Califor¬ 
nia. 80 r.2d 120, 3C C.A.2d 584. 

95. N.H.—Tuttle V. Tuttle, 196 A. 
G24, 80 N.H. 210. 

95.5 Mo,—Oarrow v. Carrow, App., 
204 S.W.2d 595. 

Nev.—Finley v. Finley, 106 P.2d 766, 
65 Nev. 113. 

96.10 Ga.—Darley v. Dariey, 51 S.E. 
2d 846, 204 Ga. 785. 

95.15 Mo.—^Van Emelen v. Van Bme- 
len, App., 166 S.W.2d 802. 

95.20 N.Y.—Ostorhoudt v. Oster- 
houdt, 54 3Sr.Y.S.2d 867, 184 Misc. 
911 . 

Abatement of motion 

W’here, after entry of decree for 
divorce In favor of plaintiff, plaintiff 
moved to correct an alleged clerical 
mistake in the name of defendant, 
Jmt died before a motion was dis¬ 
posed of, plaintiff's death abated such 
motion. 


D.C,—Tillman v. Tillman, 172 F.2d 
270, 84 U.S.App.D.C. 171, certiorari 
denied 69 S.Ct. 883, 336 U.S. 954, 93 
L.Bd. 1108. 

95.25 Ga.—^Dariey v. Barley, 61 S.E. 
2d 846, 204 Ga. 785. 

95.30 Ky.—Nall v. Nall, 282 S.W.2d 
G20. 

96. Ala.—Tarlton v. Tarlton, 77 So. 
2d 347, 262 Ala. 67—Stephens v. 
Stephens, 45 So.2d 153, 253 Ala. 
315—Stephens v. Stephens, 37 So.2d 
918, 261 Ala. 431—Hooke v. Hooke, 

25 So.2d 33, 247 Ala. 450—Corpus 
Jtirls cited in Darden v. Darden, 
21 So.2d 549, 650, 246 Ala. 525. 

Ariz.—Blair v. Blair, 62 P.2d 1321, 
48 Ariz. 601—Stanley v. McKenzie, 
240 P. 1033, 29 Ariz. 288—Leeker 
V. Leeker, 202 P. 397, 23 Ariz. 170. 
Ark.—Guier v. Guier, 139 S.W.2d 694, 
200 Ark. 662. 

Cal,—Miller v. Miller, 166 P.2d 931, 

26 C.2d 119—Haps v. Raps, 126 P.2d 
826, 20 C.2d 382. 

Peterson v. Peterson, 288 P.2d 
1 171, 135 C.A.2d 812—Sheldon v. 
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Sheldon, 164 P.2d 311, 72 C.A.2d 
168—Tomb v. Tomb, 7 P.2d 1104, 
120 C.A. 438. 

Fla.—^Alonso v. Alonso, 176 So. 490, 
129 Fla. 437—Woodward v. Wood¬ 
ward, 116 So. 501, 96 Fla. 396. 

Ga.—^Dover v. Dover, 53 S.B.2d 492, 
205 Ga. 241. 

Ill.—Laita v. Laita, 28 N‘.E.2d 299, 
306 IlLApp. 276. 

Iowa.—^Franklin v. Bonner, 207 N.W. 
778, 201 Iowa 516. 

—^Burnham v. Burnham 242 P. 
124, 120 Kan. 90. 

Ky.—Bushong v. Bushong, 140 S.W. 
2d 610, 283 Ky. 36—Gribben v. 
Gribben, 11 S.W.2d 998, 227 Ky. 96 
—Sanders v. Sanders, 211 S.W. 425, 
184 Ky. 119. 

La.—Spence v. Spence. 105 So. 28, 
158 La. 961. 

Mich.—Tdrogo v. Tdrogo, 73 N.W.2d 
243, 343 Mich. 662—Berg v. Berg, 
67 N.W.2d 889, 336 Mich. 284. 
Minn.—Bakula v. Bakula, 243 N.W. 
703, 186 Minn. 488. 

Mo.—Hayes v. Hayes, 252 S.W.2d 323, 
363 Mo. 583. 

McKenzie v. McKenzie, App., 306 
S.W.2d 588—Coffey v. Coffey, App., 
71 S.W.2d 141—^Mefford v. Mefford, 
App., 26 S.W.2d 804. 

Mont.—Hall v. Hall, 226 P. 469, 70 
Mont. 460. 

Neb.—^Pirebaugh v. Firebaugh, 77 N. 
W.2d 891, 163 Neb. 79—^Moran v. 
Moran, 73 N.W.2d 709, 161 Neb. 
372—^Kasai v. Kasai, 71 N.W.2d 
105, 160 Neb, 588—^Roberts v. Rob¬ 
erts, 59 N.W.2d 175, 167 Neb. 163 
—Reeker v. Reeker, 41 N.W.2d 231, 
162 Neb. 390—^Pittman v. Pittman, 
29 N.W.2d 790, 148 Neb. 864— 
Corpus Jtuds Secundum, cited in 
Shinn v. Shinn, 29 N.W.2d 629, 633, 
148 Neb. 832, 174 A.L.R. 510— 
Colick V. Colick, 26 N.W.2d 820, 148 
Neb. 201—Corpus Juris Secundum 
dted in Carpenter v. Carpenter, 18 
N.W.2d 737, 739, 146 Neb. 140— 
Dudgeon v. Dudgeon, 5 N.W. 2d 133, 
142 Neb. 82—Carmony v. Carmony, 
200 N.W. 830, 112 Neb. 661. 

Nev.—Finley v. Finley, 196 P.2d 766 
65 Nev. 113. 

N.H.—Bussey v. Bussey, 62 A.2d 856, 
94 N.H, 328—Sandberg v. Sandberg, 
125 A. 269, 81 N.H. 317. 

N.Y .—Wolbert v. Wolbert, 132 NY 
S.2d 184, 206 Misc. 44—Lund v! 
Lund, 91 N.Y.S.2d 698, 196 Misc. 
136. 

Stuart V. Stuart, 89 N.T.S.2d 
639. 

Pa.—Fleming v. Fleming, 83 Pa- 
Super. 554. 

Phillips v. Phillips, 6 Pa.Dist. & 
Co. 81. 

R. I.—De Robbio v. De Robbio, 14 A. 
2d 19, 65 R.I. 188, motion denied 
16 A.2d 327, 65 R.L 443. 

S. D.—^Dougherty v. Dougherty, 77 N. 
W.2d 846. 

Tex. ^Rauh v, Rauh, Civ.App., 267 


S.W.2d 584—^Dazey v. Dazey, Civ. 
App., 265 S.W.2d 166. 

Wash.—State v. Superior Court for 
King County, 270 P. 126, 148 Wash. 
610—Smith v. Smith, 269 P. 821, 
148 Wash. 457—State ex rel. Jones 
V. Superior Court for King County, 
139 P. 42, 78 Wash. 372. 

Wis.—Seyfert v. Seyfert, 229 N.W. 
636, 201 Wis. 223—^Moran v. Moran, 
178 N.W. 248, 172 Wis. 69—White 
V. White, 168 N.W. 704, 167 Wis. 
615. 

19 C.J. p 164 note 91. 

Scope of power 

(1) Under statutes authorizing cer¬ 
tain modifications when circumstanc¬ 
es render them expedient, the court’s 
power to modify is not a power to 
grant a new trial or to retry the 
same issues, but only to adapt the 
decree to the changed conditions of 
the parties. 

Iowa.—^Metzger v. Metzger, 278 N.W. 
187, 224 Iowa 646—Stone v. Stone, 
236 N.W. 492, 212 Iowa 1344—New- 
burn V. Newbum, 231 N.W. 389, 
210 Iowa 639. 

( 2 ) Although court has continuing 
authority to revise or alter provi¬ 
sions of decree for care, custody, 
and support of children, or for ali¬ 
mony for wife, it cannot alter other 
rights of parties flowing from the 
divorce or from assignment of prop¬ 
erty after final decree is entered. 
Mich.—Havens v. Havens-Anthony, 

66 N,W. 2 d 346, 335 Mich. 445 . 
Object and purpose of statute 

(1) The object of statute provid¬ 
ing for petition to modify or set 
aside verdict and judgment for di¬ 
vorce and alimony was to avoid use¬ 
less consumption of time of court 
in complying with formalism under 
old law requiring two separate tri¬ 
als on the pleadings, although pre¬ 
cisely the same evidence was in¬ 
volved, in order to authorize a valid 
decree of divorce, and full recogni¬ 
tion should be given such object and, 
in so far as its language will per¬ 
mit, a construction should be applied 
that will attain object. 

Ga.—Allison v. Allison, 48 S.E.2d 723. 
204 Ga. 202, 

( 2 ) The purpose of the statute was 
to retain to some extent the re¬ 
straint imposed by former law 
against hasty dissolution of marital 
relation and to allow any party at 
interest, including husband or wife, 
as a matter of right and regardless of 
his or her failure to act earlier, to 
plead any good cause for modifica¬ 
tion or setting aside for such verdict 
or judgment at any time within the 
thirty day period. 

Ga.—Thompson v. Thompson. 45 S.B. 
2d 632, 203 Ga. 128. 

Beservation of JuzisdictioiL 
(1) Code provision authorizing 
subsequent changes in divorce de¬ 
cree reserves in the court entering 
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the decree the jurisdiction of the 
subject matter and of the parties. 
Iowa.—^Droste v. Droste, 1 N.W. 2 d 
107, 231 Iowa 216—^Franklin v 
Bonner, 207 N.W. 778, 201 Iowa 
516. 

( 2 ) Jurisdiction of the courts in 
divorce matters continues after ren¬ 
dition of the decree, and, subject 
to certain limitations, the courts may 
at any time make orders concerning 
the subject matter of the action. 
Wash.—Pike v. Pike, 167 P.2d 401 

24 Wash.2d 735, 163 A.L.R. 1314 * 

(3) A circuit court judge had ju¬ 
risdiction of subject matter of hus¬ 
band’s divorce action for purpose of 
passing on wife’s motion, filed with¬ 
in sixty days after such judge ren¬ 
dered judgment granting husband di¬ 
vorce, to set aside judgment, in ab¬ 
sence of any change in parties’ con¬ 
ditions since date of judgment. 

Ky*—Sheffer v. Speckman, 205 S.W 
2d 306, 305 Ky. 627. 

Power dTiring life of parties 

(1) In New York, matrimonial ac¬ 
tions are never closed as long as the 
parties are alive, there always being 
power to come in and invoke aid ot 
court to reconsider judgment, recast 
it to meet changes and the like. 
N.Y.—Allan v. Allan, 63 N.Y.S. 2 d 924. 

( 2 ) Effect of death see infra. 
§ 171 a. 

Separation; separate maintenance 
A judgment for separation, where 
marriage continues in existence, ia 
always subject to modification by the 
court; divorce decree obtained by 
wife terminated marriage and ren¬ 
dered previous judgment for separate* 
maintenance a nullity, so that modi¬ 
fication thereof by striking there¬ 
from provision for wife's support was 
unnecessary. 

N.Y.—^Auerbach v. Auerbach, 68 N.Y. 
S. 2 d 839, 187 Misc. 993 . 

Power regardless of fraud 
While there is no power to vacate* 
any part of a judgment in a law ac¬ 
tion except for fraud or on reversal 
on appf‘al, power exists to vacate any 
part of a matrimonial judgment at 
any time regardless of fraud. 

—Allan V. Allan, 63 N.Y.S.2d 924. 

Defeudaut’s nuderstaadlag as to- 
stlpulatioa 

Where defendant in divorce ac¬ 
tion contended, on his motion to* 
vacate judgment, that he understood 
stipulations for appearance and fix¬ 
ing time of trial merely as relating 
to property settlement, jurisdiction of 
court to try case before defendant’s 
answer was filed and before time to- 
answer had expired should be con¬ 
sidered in determining what defend¬ 
ant understood when he signed stipu¬ 
lation, even though he did not at¬ 
tack jurisdiction. 

N.D.—Bothum V. Bothun^, 10 N.W.2dL 
603, 72 N.D. 649. 



27A C.J.S. 

be taken on its own motion,^ 7 or on the application 
of either^S or both^S-B of the parties. The power 
of the court in this respect has been called in- 
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herent and statutory.® 8.10 it is not dependent on 
whether property rights are involved,except, 
under some authorities, where a party has died, as 


Xa OMo 

(1) The rule stated in the text 
has been upheld. 

Ohio.—Corpus Jtiris Secundum cited 
in Jelm v. Jelm, 98 N.E.2d 401, 408, 
155 Ohio St. 226, 22 A.L..R.2d 1300. 

Maimone v. Maimone, App., 90 
K.E.2d 383. 

(2) A divorce decree may be va¬ 
cated on the same basis as any other 
Judgment. 

Ohio.—Beck v. Bock. 192 N.B. 791, 
48 Ohio App. 105—Ready v. Ready, 
158 N.E. 493, 25 Ohio App. 432— 
Love V. Love, 17 Ohio App, 228. 

(3) Prior to the amendment of the 
state constitution in 1912, however, 
the rule was that a judgment of di¬ 
vorce fixed the status of the parties 
60 instanti, and thereafter the court 
had no power to change or modify it. 
Ohio.—Bascoin v. Bascom, 7 Ohio Pt. 

II, 125. 

Sapp v. Sapp. 34 Ohio Cir.Ct. 
652, 14 Ohio Cir.Ct.,N.S., 269. 

In Tennessee 

(1) Chancellor has absolute power 
to alter, modify, or set aside final 
divorce decree in toto or take such 
other action as in his Judgment may 
seem appropriate, on motion of ei¬ 
ther of the parties or on his own 
motion, if motion is filed within thir¬ 
ty days of entry of final decree and 
within the same term. 

Tenn.—Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn, 217. 

<2) Time within which court must 
act see infra § 168 (3). 

(3) Before the adoption of the 
Code of 1932, unless the original de¬ 
cree of divorce had contained a pro¬ 
vision retaining the ca.SQ in the con¬ 
trol of the court for future orders, 
no application for further orders and 
decrees therein could bo entertained; 
but language in an original divorce 
decree expressing a purpose to re¬ 
tain the case in the control of the 
court granting the divorce should bo 
given a liberal construction exnpower- 
ing the court on application of either 
party to order such readjuslnnmts of 
the rights of the parties as might 
thereafter appear to be proper. 
Tenn.—Davenport v. Davenport, 160 
S.W.2d 406, 178 Tenn. 517. 

97. Ala.—^Ex parte Johnson, 192 So. 
508, 238 Ala. 584—^Kx parte Favors, 
145 So. 146, 225 Ala. 676. 

Ga.—Dover v. Dover, 63 S.B.2d 492, 
205 Ga. 241. 

Iowa.—Todhunter v. De Graff, 146 N. 

W. 66, 164 Iowa 667. 

Me.—Barber v. Barber, 08 A. 822, 
116 Me. 327. 

Mo.—Baker v. Baker, App,, 274 S. 
W.2d 322—Corpus JYuiS cited iu 


Cherry v. Cherry, App., 35 S.W.2d 
659, 660. 

Ohio.—^Maimone v. Maimone, App., 
90 N.E.2d 383. 

Tenn.—Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

Tex.—Rauh v. Rauh, Civ.App., 267 S. 
W.2d 584—^Dazey v. Dazey, Civ. 
App., 265 S.W.2d 166. 

Wis.—Kilmer v. Elilmer, 23 N.W.2d 
510, 249 Wls. 41. 

19 C.J. p 164 note 92. 

Decree entered through clerical error 
Where court rendered decision dis¬ 
missing libel for divorce, but through 
a clerical error a decree granting di¬ 
vorce was entered of record, the 
court had authority to act on its own 
motion and to enter decree revoking 
the decree of divorce and dismissing 
the libel for divorce. 

Maas.—Chagnon v. Chagnon, 15 N.E. 
2d 231, 300 Mass. 309. 

Chancellor has power, on his own 
motion, to enter an order requiring 
complainant in a divorce action to 
show cause why an enrolled decree 
should not be stricken for fraud in 
its obtention, if further proceedings 
show advisability of such action. 

Md.—^Rucker v. Rucker, 45 A.2d 282, 
185 Md. 539. 

Dapse of time 

(1) Where judgment in divorce 
case was regular on its face and had 
been in effect for more than ten 
years, the superior court was with¬ 
out power to initiate, on its own mo¬ 
tion, proceedings to vacate Judgment 
on ground that it had been obtained 
by fraud and collusion in misrepre¬ 
senting that parties had lived sepa¬ 
rate and apart for two years prior 
to commencement of action. 

N.C.—Shaver v. Shaver, 102 S.E.2d 
791, 248 N.C. 113. 

(2) Laches see infra S 171 c. 

XU X'lorlda 

(1) Trial court was without au¬ 
thority to vacate divorce decree sua 
sponto in absence of appropriate 
pleadings of a party seeking review 
thereof in the nature of a bill of 
review. 

Fla.—Smith v. Smith, App., 08 So.2d 
897. 

<2) Where, subsequent to divorce 
decree, chancellor received two let¬ 
ters written by divorced wife chal¬ 
lenging regularity of divorce pro¬ 
ceeding and confessing her lack of 
residence to support decree, and he 
thi^reupon ordered divorce wife and 
witnesses to show cause why decree 
should not be set aside, and after 
hearing testimony chancellor an¬ 
nounced he would take matter under 
advisement, proceeding by court on 

665 


its own motion was irregular, and 
since no suit was properly brought 
to attack the decree, there was no 
foundation for court’s decree setting 
aside divorce. 

Fla.—^Hoffman v. Hoffman, 92 So.2d 
524. 

98. Ala.—^Bx parte Favors, 146 So. 
146, 225 Ala. 675. 

Mo.—^Poole V. Poole, App., 287 S.W. 
2d 372. 

Neb.—Moran v. Moran, 73 N.W.2d 709, 
161 Neb. 372—Roberts v. Roberts, 
69 N.W.2d 175, 157 Neb. 163— 

Reeker v. Reeker, 41 N.W.2d 231, 
152 Neb. 390—^Pittman v. Pittman, 
29 N.W.2d 790, 148 Neb. 864— 

Dudgeon v. Dudgeon, 5 N.W.2d 133, 
142 Neb. 82. 

Ohio.—^Maimone v. Maimone, App., 
90 N.E.2d 383. 

Tenn.—^Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

Tex.—^Rauh v. Rauh, Civ.App., 267 
S.W.2d 584—^Dazey v. Dazey, Civ. 
App., 265 S.W.2d 166. 

Wis.—Kilmer v. Kilmer, 23 N.W.2d 
510, 249 Wls. 43. 

19 C.J. p 164 note 93. 

Persons entitled to relief see infra 
§ 170. 

Bulargemeut of legal separation 
into absolute divorce, on wife’s ap¬ 
plication, held not justified. 

D.C.—Stea v. Stea, D.C., S3 F.Supp. 
625. 

98J5 Colo.—Glthens v. Githens, 239 
P. 1023, 78 Colo. 102, 43 A.L.R. 
547. 

Ky.—^Berning v. Beming, 76 S.W.2d 
355, 255 Ky. 699. 

Okl.—^In re Pugh’s Estate, 281 P.2d 
937. 

Statute not repealed 
The 1935 amendment to the divorce 
laws did not effect the repeal of the 
section providing for a revocation of 
a decree of divorce a mensa et thoro 
on Joint application of the parties. 
D.C.—^Parks v. Parks, D.C., 79 F. 
Supp. 919, reversed on other 
grounds 116 F.2d 556, 73 App.D.C. 
93. 

98.10 N.Y.—^Duckworth v. Duck¬ 
worth, 105 N.r.S.2d 617, 200 Misc. 
10 . 

Statute Bhoold be liberally interpret, 
ed 

Wis.—Kilmer v. Kilmer, 23 N.W.2d 
510, 249 Wis. 41. 

98.15 N.H.—^Bussey v. Bussey, 62 
A.2d 856, 94 N.H. 328. 

No order made as to property 
In proceeding on husband’s peti¬ 
tion, after term, to vacate or modi¬ 
fy, on ground of fraud, a divorce 
decree previously granted wife, and 
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discussed infra § 171 a; but if the relief sought is 
not incidental to the matrimonial action, the court 
is without jurisdiction to modify the judgment.®^-20 

An attempted modification of a void decree is, 
however, of no effect;®® and a court cannot, by 
an attempted nunc pro tunc modification, create new 
rights arising out of a previously existing matri¬ 
monial relationship.! Moreover, to set aside a de¬ 
cree which follows the verdict, the verdict itself 
must be set aside.2 

A statute forbidding review of a decree will not 
be construed so as to deprive a court of its power 
to vacate such a decree upon equitable grounds;® 
and such power cannot be defeated or taken away 
by any agreement or stipulation between the par¬ 
ties.** So, the parties cannot, by agreement between 
themselves and without judicial sanction, amend, 
revoke, or modify a judgment of divorce;» and the 


legal effect of a decree entered cannot be altered by 
a stipulation of facts subsequently agreed on by the 
respective parties.5-5 Likewise, a predivorce stipu¬ 
lation of the parties merges in the decree, and its 
existence does not prevent the subsequent modifica¬ 
tion of the decree.5-10 A rule of civil procedure 
authorizing a court to grant a party relief from a 
final judgment in certain circumstances is not in¬ 
consistent with a statutory proceeding for divorce, 
and is therefore applicable to a divorce proceed- 

ing.5-15 

A proceeding to open a decree of divorce is equita¬ 
ble in nature,^-®® and is an appeal, or is addressed, 
to the conscience of the court.®-®® 

The facts in each particular case must be con¬ 
sidered in determining whether a modification or 
vacation should be granted.®*®® The determina¬ 
tion of a motion to set aside a final decree is a 


for eauitable relief, judgment requir¬ 
ing wife to pay husband one half of 
proceeds of sale of certain realty was 
in no way inconsistent with divorce 
decree, in which no order was made 
with respect to property in question 
or with respect to alimony, and mod¬ 
ification of divorce decree was un¬ 
necessary. 

Ohio.—^Ezzo V. Ezzo, 117 N.E.2d 711, 
95 Ohio App. 126. 

Property rights omitted because of 
fraud 

Where property rights of the par¬ 
ties were allegedly omitted from de¬ 
cree because of extrinsic fraud, fact 
that husband did not appear to con¬ 
test divorce and that wife obtained 
all relief asked for did not preclude 
wife from bringing action to modi¬ 
fy decree to include property rights 
of parties; and where husband made 
a general appearance, the matter 
could be adjudicated under the gen¬ 
eral jurisdiction of the court, initiat¬ 
ed by a petition to show cause. 

Utah.—Glover v. Glover, 242 P.2d 
298, 121 Utah 362. 

98.20 N.T.—^Duckworth v. Duck¬ 

worth, 105 N.T.S.2d 617, 200 Misc, 

10 . 

Remedy by new and independent ac¬ 
tion 

N.T.—^Duckworth v. Duckworth, su¬ 
pra. 

99- Colo.—^Kastner v, Kastner, 9 P. 

2d 290, 90 Colo. 280. 

Tex.—Turman v. Turman, Civ.App., 
71 S.W.2d 898, error dismissed. 

1 . N.T.—Merrick v. Merrick, 194 N. 

E. 56, 266 N.T. 120. 

Older permitting remarriage 
Nunc pro tunc order entered in di¬ 
vorce suit after defendant's remar¬ 
riage, whereby court purported to 
modify provision of decree forbidding 
remarriage, was ineffective to create 


new rights arising out of matrimoni¬ 
al relationship or to affect vested 
rights of defendant's present hus¬ 
band, where there was no actual 
modification of decree preceding re¬ 
marriage. 

N.T.—^Merrick v. Merrick, supra. 

2 . Ga.—Tillinghast v. Clay, 111 S.B. 
384, 152 Ga. 816. 

3. Ind.—Earle v. Earle, 91 Ind. 27. 
Mo.—^Dorrance v. Dorrance, 165 S.W. 

783, 267 Mo. 317. 

4- Kan.—Comstock v. Adams, 23 
Kan. 613, 33 Am.R. 191. 

19 C.J. p 165 note 96. 

5- N.T.—Schatzberg v. Schatzberg, 
241 N.T.S. 684, 229 App.Div. 214, 
motion denied 175 N.B. 331, 255 
N.T. 602, and dismissed 176 N.E. 
347, 255 N.T. 635—Gewirtz v. Ge- 
wirtz, 178 N.T.S. 738, 189 App.Div. 
483. 

Washburn v. Washburn, 244 N. 
T.S. 34, 137 Misc. 658—‘Bailey v. 
Bailey, 196 N.T.S. 340, 119 Misc. 
433. 

Tex.—^Bell v. Wedgeworth, Civ,App., 
73 S.W.2d 920, error dismissed. 
Reconciliation of parties as not an¬ 
nulling judgment of separation or 
divorce see infra § 169 d. 

Oral agreement 

A judgment of separation cannot 
be modified by subsequent oral agree¬ 
ment of the parties; but under cer¬ 
tain circumstances the court, in sub¬ 
sequent proceedings by the parties, 
may take into account an oral agree¬ 
ment purporting to modify such 
judgment if it has been relied on by 
the parties. 

N.T.—^Prontuto v. Prontuto, 131 N.T. 

S.2d 735, 206 Misc. 214. 

5.5 Mich.—Sturgis v. Sturgis, 2 N 
W.2d 454, 300 Mich. 438. 

5.10 Iowa.—^Pearson v. Pearson, 74 
N.W.2d 224, 247 Iowa 437. 
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Minn.—^Heilman v. Heilman, 84 N.W 
2d 367, 250 Minn. 422. 

Stipulations advisory; evidentiary 
weight 

Stipulations agreed on by the par¬ 
ties and adopted as part of decree 
are purely advisory and do not limit 
the court’s discretionary power to 
determine whether a later change in 
circumstances warrants revision, but 
such stipulations are entitled to con¬ 
siderable evidentiary weight which 
would make the court more re¬ 
luctant to modify the original de¬ 
cree than it would otherwise be in 
absence of such stipulations, which 
are deemed to have been entered in¬ 
to in view of the authority confer¬ 
red on the court by statute. 

Minn.—^Heilman v. Heilman, supra. 

5.15 Minn.—Baskorville v. Basker- 
ville, 69 N.W.2d 002, 244 Minn. 309. 

5-20 Pa.—^Magistro v. Magistro, 127 
A.2d 758, 182 PaSuper. 487. 

Packet V. Packet, 68 Pa.Dist. & 
Co. 7, 47 Lack.Jur. 149. 

Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101—Smith v. Smith, Com. 
PI., 38 Luz.Leg.Reg. 49—Oshinski 

V. Oshinski, Com.Pl., 34 Luz.Leg. 
Reg. 280. 

Petition to vacate and set aside dls- 
tinguJlshed 

Pa.—^Nixon v. Nixon, 198 A. 154, 329 
Pa. 266. 

Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101—^Pastorkey v. Pastorkey, 
Com.Pl., 45 Lack.Jur. 173. 

5.25 Pa.—^Packet v. Packet, 68 Pa. 
Dist & Co. 7, 47 Lack.Jur. 149. 

Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101—Smith v. Smith, Com.Pl., 
38 Luz.Leg.Reg. 49. 

5.30 Iowa,—Prandy v. Prandy, 44 N. 

W. 2d 379, 241 Iowa 1050—^Apfel v. 
Apfel, 27 N.W.2d 31, 238 Iowa 274. 
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judicial, and not a ministerial, act.5-35 go, whether I not be opened,® reopened,®*® modified,*^ set aside, 
a particular decree or judgment should or should 1 revoked,'^*^® or vacated,or whether a particular 


.VVeber v. Weber, 51 N.W.Sd 
18, 260 Wis. 420. 

Modification or vacation of: 

Decree as to: 

Alimony see infra §§ 277-282. 
Custody and support of children 
see Infra §§ 317, 322. 
Disposition of property see infra 
§ 300. 

Default decree or decree pro con- 
fesso see supra § 166. 
Interlocutory decree or decree 
nisi see supra § 161. 

5.35 Cal.—Katz v. Knrlsson, 191 
P.2d 641, 84 C.A.2d 469. 

6. N.J.—^Mitchell v. Mitchell, 127 A. 
185, 97 N.J.Kq. 298. 

Pa.—^Houseborff v. Housoberg, Com. 

PI., 21 Leh.L..J. 301. 
interests of conutnonwealtli 
In action wherein divorce was 
granted to husband from wife who 
did not have personal service either 
of the subpoena or the ma.ster’s no¬ 
tice, and did not know of the action 
until after the date of final decree, 
nothing in record impelled court to 
open the case in interests of the com¬ 
monwealth, an unnamed party to the 
action. 

Pa.—^Knode v. Knodc, 48 A,2d 161, 159 
Pa.Super. 210. 

6.5 Wis,—^Newmnn v. Newman, 43 
N.W.2d 453, 257 Wis. 385. 

SoxuLd Judicial discretion 
Pla.—Hyman v. Hyman, 6 So.2d 636, 
149 Pla. 658. 

Beopenlng for further testhnony 

Ordinarily, reop<!nlng of a divorce 
case for further testimony is a mut¬ 
ter within trial court's discretion. 
Arlz.-—Johnson v. Johnson, 172 r.2d 
848, 64 Arlz. 368. 

Discretion held abused 
The denial of wife’s motion to re¬ 
open case, in which husband was 
granted a divorce, for introduction 
of testimony by her concerning her 
right to custody of fivo and 8(‘V(*u 
year old sons and as to her reputa¬ 
tion for morality, was abuse of dis¬ 
cretion, where wifit fulled to i)res«‘nt 
such testimony at trial becauso she 
was surprised by husband's evidence, 
and by the excusing <»f a witness on 
whom sho n*ll4‘d, without notice or 
order of the <*ourt. 

Ariz.—^Johnson v. Johnson, supra. 

Discretion held not abused in re¬ 
fusing to reopen case, 

Fla.—^Hyman v, Hyman, 6 So,2d 535, 
149 Fla. 568. 

Wis.—Newman v. Newman, 43 N.W. 
2d 453, 267 Wis. 385. 

Reopening for purpose of ordering 
blood-grouping tests denied. 

N.J.—^Jensen v. Jensen, 80 A,2d 244, 
13 N.J.Sux>er. 165, 


7. Iowa—Pearson v. Pearson, 74 N. 
W.2d 224, 247 Iowa 437—Apfel v. 
Apfel, 27 N.W.2d 31, 238 Iowa 274. 
Mich.—Chipman v. Chipman, 14 N.W. 

2d 602, 308 Mich. 578. 

Neb.—Arent v. Arent, 66 N.W.2d 813, 

159 Neb. 347. 

N.Y.—^ICunker v. Kunker, 246 N.Y.S. 
118, 230 App.Div. 641. 

Where sufOLcient showing is anode 
to entitle the applicant to a modifica¬ 
tion, the court in passing thereon 
exercises a large discretion. 

Iowa.—^Newburn v. Newburn, 231 N. 

W. 389, 210 Iowa 639. 

Broad discretion 

Mleh.—Sims v. Sims, 299 N.W. 158, 
298 Mich. 491. 

Xiorge discretion 

Iowa.—^Prandy v. Prandy, 44 N.W.2d 
379, 241 Iowa 1050. 

Sound discretion 

Kan.—^Hoffman v. Hoffman, 135 P.2d 
887, 166 Kan. 647. 

Neb.—^Flrebaugh v. Pirebaugh, 77 N. 
W.2d 891, 163 Neb. 79—Moran v. 
Moran. 73 N.W.2d 709, 161 Neb. 
372—Roberts v. Roberts, 59 N.W.2d 
175, 157 Neb. 163—Reeker v. Reek- 
or, 41 N.W.2d 231, 162 Neb. 390— 
Pittman v. Pittman, 29 N.W.2d 790, 
148 Neb. 864. 

Sound Judicial discretion 
Neb.—Roberts v. Roberts, 69 N.W. 
2d 175, 157 Neb. 163—Pittman v. 
Pittman, 29 N.W.2d 790, 148 Neb. 
864—Carpenter v. Carpenter, 18 N. 
W.2d 737, 146 Neb. 140. 

Sound legal discretion 

Ncl).—Kasai v. Kasai, 71 N.W.2a 105, 

160 Neb. 588. 

Wide discretion 

Iowa.—Cummings v. Cummings, 82 
N.W.2d 676, 248 Iowa 831. 

Discretion held not abused in re¬ 
fusing to modify decree. 

Minn.—Heilman v. Heilman, 84 N. 
W.2d 367, 250 Minn. 422. 

7.5 Cal.—^Katz v. Karlsson, 191 P. 
2d 641, 84 C.A.2d 469—Johnson v. 
Johnson, 185 P.2d 49, 81 C.A.2d 
686 . 

Minn.—Berg v. Berg, 34 N.W.2d 722, 
227 Minn. 173. 

Mob.—^Aront v, Arent, 66 N.W.2d 813, 
159 Nob. 347. 

Dis<*ri‘tlon where fraud is charged see 
infra S 160 b (1). 

Judicial discretion 

Ohio.—Maimono v. Maimone, App., 90 
N.KI.2d 383. 

Sound discretion 

Cal.—^Trujillo v. Trujillo, 162 P.2d 
640. 71 C.A2d 267. 

Mob.—^Reeker v. Reeker, 41 N.W.2d 
231, 162 Neb. 390. 

Sound Judicial discretion 

Mob.—^Roberts v. Roberts, 59 N.W.2d 
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175. 167 Neb. 163—Colick v. Colick, 
26 N.W.2d 820, 148 Neb. 201. 

Sound legal discretion 
Neb.—Kasai v. Kasai, 71 N.W.2d 106, 
160 Neb. 588. 

Discretion held abused 

(1) In setting aside decree. 

N.J.—Shammas v. Shammas, 88 A 2d 
204, 9 N.J. 321. 

(2) In refusing to set aside decree. 
Ill.—^Nusser v. Nusser, 124 N.E.2d 

549, 4 Ill.App.2d 538. 

Discretion held not abused 

(1) In setting aside decree. 

Neb.—^Moran v. Moran, 73 N.W. 2d 
709, 161 Neb. 372. 

(2) In refusing to set aside de¬ 
cree. 

Cal.—^Archibald v. Archibald, 192 P. 
322, 48 C.A. 718. 

Neb.—Kasai v. Kasai, 71 N.W.2d 105, 
160 Neb. 588. 

Okl.—Hoel V. Hoel, 138 P.2d 72, 192 
Okl. 641. 

Pa.—^Magistro v. Magistro, 127 A.2d 
758, 182 Pa.Super. 487. 

Wash.—Walker v. Walker, 87 P.2d 
479. 198 Wash. 150. 

Default Judgment 

Minn.—^Berg v. Berg, 34 N.W.2d 722, 
227 Minn. 173. 

7.10 N.D.—^Novak v. Novak, 24 N.W. 
2d 20, 74 N.D. 672. 

Discretion held not abused in de¬ 
nying application for revocation of 
decree of separate maintenance. 

N.D.—^Novak v. Novak, supra. 

7.15 XU.—Sikkema v. Sikkema, 125 
N.E.2d 852, 5 Ill.App.2d 484. 

Neb.—Arent v. Arent, 66 N.W.2d 813, 
169 Neb. 347. 

Okl.—^Lambert r, Lambert, 245 P.2d 
436, 206 Okl. 677. 

Wis.—Schreiber v. Schreiber, 87 N.W. 

2d 243, 2 Wis.2d 484. 

Judicial discretion 

Ohio.—^Maimone v. Maimone, App., 90 
N.E.2d 383. 

Sound discretion 

Kan.—^Hoffman v. Hoffman, 136 P.2d 
887, 156 Kan. 647. 

Neb.—^Pirebaugh v. Pirebaugh, 77 N. 
W.2d 891, 163 Neb. 79—Moran v. 
Moran, 73 N.W.2d 709, 161 Neb. 372 
—Roberts v. Roberts, 69 N.W.2a 
176, 167 Neb. 163—Reeker v. Reek¬ 
er, 41 N.W.2d 231, 162 Neb. 390 
—Pittman v. Pittman, 29 N.W.2d 
790, 148 Neb. 864. 

Sound Judicial discretion 
Neb.—^Roberts v. Roberts, 69 N.W. 2d 
176, 167 Neb. 163—Pittman v. Pitt¬ 
man, 29 N.W.2d 790, 148 Neb. 864— 
Carpenter v. Carpenter, 18 N.W.2d 
737, 146 Neb. 140. 

Discretion held not abused 
(1) In vacating decree. 

Neb.—^Moran v. Moran, 73 N.W. 2d 
709, 161 Neb. 372. 
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decree or judgment should or should not be strick¬ 
en,7*20 or annulled^ rests largely within the discre¬ 
tion of the court which entered it; but in passing 
on a motion for such relief, the judge has been held 
not authorized to exercise the broad discretion which 
he has in granting or refusing a new trial.2-5 

Divorce decrees will not be readily set aside,^ 
especially where the parties to the action are permit- 
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ted to marry again,or where children born of a 
subsequent marriage would be rendered illegiti¬ 
mate but a decree which is void as a matter 
of law may be required to be vacated regardless of 
inconvenience or embarrassment to persons in 

volved.10.10 

The right to set aside, vacate, or modify a decree 
is not an absolute one,io-i5 but a qualifiedio .20 


(2) In refusingr to vacate decree or 
judgment. 

Ill.—Slkkema v. Sikkema, 125 N.E. 
2d 852, 6 Ill.App.2d 484—^Dunivant 
V. Dunivant, 125 N.E.2d 836, 5 Ill. 
App.2d 481. 

Mich.—Curtis v. Curtis, 229 N.W. 622, 
250 Mich. 105. 

Okl.—Lambert v. Lambert, 245 P.2d 
436, 206 Okl. 577-Hoel v. Hoel, 
138 P.2d 72, 192 Okl. 541. 

Utah.—Johnson v. Johnson, 207 P.2d 
1036, 116 Utah 27. 

Wis.—Schreiber v. Schreiber, 87 N.W. 

2d 243, 2 Wis.2d 484. 

Vacation of decree petl- 

tion 

Application to vacate decree dis¬ 
missing petition for divorce is ad¬ 
dressed to sound discretion of court. 
N.J.—Strong v. Strong, 47 A.2d 427, 
138 N.J.EQ. 302. 

7.20 Sound discretion 
Md,—Graham v, Graham, 69 A.2d 
180, 190 Md. 434. 

8. Ark.—Corpus Juris Secimduzn 
cited in Dunn v. Dunn, 257 S.W.2d 
283, 285, 222 Ark. 85. 

Wash.—Walker v. Walker, 87 P.2d 
479, 198 Wash. 150. 

XTse of ‘‘may” in statute 
Under statute providing that pro¬ 
ceedings for annulling final Judg¬ 
ment of divorce shall be by joint 
petition of parties filed in court ren¬ 
dering judgment, which court may 
forthwith annul divorce, use of 
“may” indicated legislative intent 
that chancery court could exercise 
judicial discretion in considering pe¬ 
tition for annulment. 

Ark.—Dunn v. Dunn, 267 S.W.2d 283, 
222 Ark. 85. 

Discretion hbld not abused in re¬ 
fusing to annul decree. 

■A.rk.—Dunn v. Dunn, supra. 

Wash.—Walker v. Walker, 87 P.2d 
479, 198 Wash. 160. 

as Ga.—Glosson v. Glosson, 89 S.E. 
2d 516, 211 Ga. 878. 

9. Mo.—Kern v. Kern, App., 141 S. 
W.2d 164. 

N.H.—Tuttle V. Tuttle, 196 A. 624. 
89 N.H. 219. 

Wash.—Winstone v. Winstone, 82 P. 
268, 40 Wash. 272. 

“Actions of this nature are not 
favored by the courts generally.” 
Wis.—Weber v. Weber, 51 N.W.2d 18, 
23. 260 Wis. 420. 


General policy of law is against 
disturbing judgments in divorce ac¬ 
tions, except in cases of fraud on Ju¬ 
risdiction of court. 

Ind.—Keller v. Keller, 38 N.E. 337, 
139 Ind. 38. 

Brokaw v. Brokaw, 192 N.E. 728, 
99 Ind.App. 385. 

Beasons of public policy make it 
desirable that decrees effectuating 
marital status have high degree of 
stability. 

Ark.—Dobbs v. Dobbs, 282 S.W.2d 
812, 225 Ark. 397. 

Effect on status of innocent persons 
Decrees for divorce may, after 
grant, vitally affect the status of 
innocent persons relying thereon, and 
therefore are not to be set aside more 
freely than other judgments. 

Ga.—Phillips v. Phillips, 86 S.E.2d 
427, 211 Ga. 305. 

Dlberal attitude 

However, some cases disclose a 
markedly liberal attitude toward an 
application for a vacation or modifi¬ 
cation of divorce decrees which is pe¬ 
culiar to this class of judgments and 
obviously a departure from the rules 
applicable to judgments in general. 
Neb,—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 610. 

Circumstances reqtuiring caution 

(1) A court is reluctant to disturb 
final divorce decree, especially after 
a party’s second marriage involving 
third persons’ interests, and will 
exercise power to vacate decree with 
great caution after long lapse of 
time and change in persons’ status 
on faith in validity of decree. 

N.H.—Bussey v. Bussey, 64 A.2d 4, 

95 N.H. 349, 12 A.L.R.2d 151— 
Adams v. Adams, 61 N.H. 388. 12 
Am.R. 134. 

(2) Laches see infra S 171 c. 

(3) Power to vacate decree grant¬ 
ing libelant a divorce should be exer¬ 
cised only with great caution after 
libelant has remarried, had one .or 
more childx’en, by later marriage, 
and died, and status of divorced hus¬ 
band’s innocent second wife and her 
children, as well as fraud on first 
wife in obtaining divorce, should be 
considered. 

N.H.—Bussey v. Bussey, 64 A.2d 4, 
95 N.H. 349, 12 A.L.R.2d 151—Bus¬ 
sey V. Bussey, 62 A.2d 866, 94 N.H. 
328. 


10. Wash.—^Winstone v. 
82 P. 268, 40 Wash. 272. 


Winstone, 


10.5 Ala.—Davis v. Davis, 51 So 2d 
876, 255 Ala. 488. 

10.10 Ohio.—Slaven v. Slaven 8 
Ohio Supp. 70, 72. ’ 

“While it is the duty of the Court 
to consider the sanctity of the mar¬ 
riage relationship and do all in its 
power to prevent any improper dis¬ 
turbance of that relationship when 
properly entered into, the Court must 
also consider the Interest of the pub¬ 
lic in established rules of law and 
legal procedure, so that all may 
know that judgments properly ob¬ 
tained will be protected and those 
improperly obtained will be vacated, 
regardless of the fact that it may 
inconvenience or embarrass individ¬ 
uals who may be involved. Having 
found that the decree entered herein 
was void as matter of law, this Court 
cannot consider the equities of the 
parties nor the inconvenience or em¬ 
barrassment that may result to 
them.” 

Ohio.—Slaven v. Slaven, supra, 

10.15 Nob.—Pirebaugh v. Pirebaugh, 
77 N.W.2d 891, 163 Neb. 79—Kasai 
V. Kasai, 71 N.W.2d 105, 160 Neb. 
588—Pittman v. Pittman, 29 N.W. 
2d 790, 148 Neb. 864—Colick v. 
Colick, 26 N.W.2d 820, 148 Neb. 201 
—Carpenter v. Carpenter, 18 N.W. 
2d 737, 14C Neb. 140. 

Motion, filed within same term 

(1) Chancellor has aKsolutc power 
to modify or set aside final divorce 
decree in toto, or take such other ac¬ 
tion as in his judgment may seem ap¬ 
propriate, on motion of either of the 
parties or on his own motion, if mo¬ 
tion is filed within thirty days of en¬ 
try of final decree and within the 
same term, 

Tenn.—Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

(2) Time within which court must 
act see infra § 168 (2). 

No arbitrary discretion 
Pa.—Oshlnski v. Oshinski, Com.Pl., 
34 Liiz.Leg.Xleg. 280. 


10.20 Neb.—Colick v. Collck, 26 N.W. 
2d 820, 148 Neb. 201—Carpenter v. 
Carpenter, 18 N.W.2d 737, 146 Neb. 
140. 
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one, and in order that it may be said * Retroactive modification. A court has been held 
that the court exercised a sound judicial discretion to be without power to effect a retroactive modifica- 
in doin^ so, good cause or reason must be shown, as tion of a divorce decree.^®*®® 
discussed infra § 169 a, and it must also appear 

that such action did not produce an unconscionable !>. Change of Conditions 
result.^®-^® 

* A ^ j-i: j Under some decisions, a divorce decree may be modi- 

A motion to vacate or modify a decree in so far Red only on a showing of substantial change in the con- 
as it relates to a matter as to which it is silent is c**t»ons or circumstances of the parties since the entry 
properly denied and a matter which was in ®*®cree. 

no way involved in the divorce suit cannot be raised Since modification of a divorce decree is done in 
in a proceeding to modify or set aside the verdict order to adapt it to changed conditions of the par- 
and judgment awarding divorcc.i<^-^0 ties,i®*7a under some statutes or decisions a modifica- 

Law as of time decree entered. An action to va- tion may be had only on a showing of a substan- 
cate a decree of divorce must be determined accord- t^a-l or material change in the conditions or circum- 


ing to the law as it existed at the 
was entered.^ 

10.25 Mo.—Hayes v. Hayes, 252 S.W. 

2d 323, 363 Mo. 583. 

Effect on marriage status 

(1) After the death of wife who 
had been granted a divorce, court 
could not change the judgment so 
far as it affected the marriage status. 
Wis.—Sass V. Sass, 16 N.W.2d 829, 

246 Wis. 272. 

(2) After husband's death, trial 
court had no jurisdiction to vacate 
judgment granting him a divorce a 
vinculo so far as judgment affected 
the marriage status, and hence could 
not revive or continue the action. 
Wis.—Hirchert v. Hirchert, 11 N.W. 

2d 167, 243 Wis. 619. 

(3) Husband's death within one 
year after being granted a divorce a 
vinculo entirely severed the marriage 
relation immodiattdy before such 
death, and trial court could not 
thereafter so modify judgment grant¬ 
ing divorce as to entitle former wife 
to social security payments as wid¬ 
ow of the deceased. 

Wis.—^Hirchert v. Hirchert, supra. 
Award of absolute divorce 
A court cannot, uncltT the guise of 
modification of a decree a monsa et 
thoro, award an absolute divorce, 
severing the bonds of matrimony, 
whore a statutory ground therefor 
does not e:^st. 

Ala.—Darden v, Darden, 29 So.2d 400, 
249 Ala. 56. 

Enjoining divorce aotioa in foreign 
state 

Final judgment of separation could 
not be modified to Incorporate there¬ 
in provision enjoining husband from 
prosecuting divorce action in foreign 
state. 

N.T.—Munitz V. Munitz, 119 N.T,S.2d 
631, 281 App.Div. 895. 

10.30 Neb.—Firebaugh v. Firebaugh, 
77 N.W.2d 891, 163 Neb. 79—Moran 
V. Moran, 73 N.W.2d 709, 161 Neb. 
372— Roberts v. Roberta. 69 N.W. 
2d 176, 167 Neb. 163—l*ittman v. 


time the decree stances of the 
cree,ll or since 

Pittman, 29 N.W.2d 790, 148 Neb. 
864—Carpenter v. Carpenter, 18 N. 
W.2d 737, 146 Neb. 140—^Dudgeon 
V. Dudgeon, 6 N.W.2d 133, 142 Neb. 
82. 

What constitutes an unconscion¬ 
able result depends on the facts and 
circumstances of each particular 
case. 

Neb.—Colick v. Colick, 26 N.W.2d 
820, 148 Neb, 201—Carpenter v. 
Carpenter, 18 N.W.2d 737, 146 Neb. 
140. 

10.35 Ill.—^Doornbos v. Doornbos, 
139 N.E.2d 844, 12 ni.App.2d 473. 
legitimacy of child 
III.—Doornbos v, Doornbos, supra. 
10.40 Ga.—^Moseley v, Moseley, 103 
S.E.2d 640. 214 Ga. 137. 

Desertion 

Wht*ro petition of wife and cross 
bill of husband each sought divorce 
on ground of cruel treatment, and 
desertion for a period of one year 
was in no way involved, the matter! 
of desertion could not be raised in 
proceeding to modify or sot aside ver¬ 
dict and judgment awarding divorce. 
Ga.—Moseley v, Moseley, supra. 
Subject of latex decree 
Although court may modify decree 
un<I«*r certain cix'cumstanccs, a sub- 
jiMit concerning which no decree was 
made in divorce proceeding may not 
bo subject of later decree in divorce 
cause on theory of modification of 
divorce decree. 

Miss.—Montgomery v. Walker, 86 So. 
2a 502, 227 Miss. 662. 

10.45 Ohio,—Spellman v. Kilbourne, 
App., 94 N.K2d 654. 

10.60 Wash.—Gaidos v. Galdos, 293 
P.2d 388, 48 Wa8h.2d 276. 

10.70 Iowa.—rrandy v. Prandy, 44 
N.W,2d 379, 241 Iowa 1060. 
Circumstances affecting modification 
of permanent alimony allowance 
see infra $ 239. 
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parties since the entry of the de- 
the date of any subsequent inter- 


11. Ill.—Schilling v. Schilling, 94 N. 

R2d 610, 341 Ill.App. 477. 

Iowa.—^Buck V. Buck, 89 N.W.2d 868 
—Gesmacher v. Gesmacher, 76 N. 
W.2d 790, 247 Iowa 836—Pearson 
V. Pearson, 74 N.W.2d 224, 247 Iowa 
437—Shepard v. Gerholdt, 60 N.W. 
2d 647, 244 Iowa 343—Prandy v. 
Prandy, 44 N.W.2d 379, 241 Iowa 
1050—Smith v. Smith, 32 N.W.2d 
662, 239 Iowa 896—Hart v. Hart, 
30 N.W.2d 748, 239 Iowa 142— 
Apfel V. Apfel. 27 N.W.2d 31, 238 
Iowa 274—^Metzger v. Metzger, 278 
N.W. 187, 224 Iowa 646—Newburn 
V. Newburn, 231 N.W. 389, 210 
Iowa 639. 

Mich.—^Prettyman v. Prettyman, 82 
N.W.2d 476, 348 Mich. 206—Tdrogo 
V. Tdrogo, 73 N.W.Sd 243, 343 Mich. 
662—Sims v. Sims, 299 N.W. 168, 
298 Mich. 491. 

Minn.—^Heilman v. Heilman, 84 N.W. 
2d 367, 250 Minn. 422—McKey v. 
McKey, 36 N.W.2d 17, 228 Minn. 
28. 

Mo.—^Hayes v. Hayes, 252 S.W.2d 323, 
363 Mo. 683. 

Samland v. Samland, App., 277 
S.W.2d 880. 

Ohio.—Marsh v. Marsh, App., 126 N. 
R2d 468. 

Utah.—Gale v. Gale, 258 P.2d 986, 
123 Utah 277. 

Wash.—^Ramsden v. Ramsden, 202 P. 
2d 920, 32 Wash.2d 203. 

Beason fox xnle 

(1) Decree, based on facts exist¬ 
ing at time thereof, is conclusive 
and hence res judicata on questions 
resolved thereby, so that new facts 
and change of circumstances, creat¬ 
ing situation not existing at time of 
original decree, must have arisen 
thereafter for court to modify de¬ 
cree under its continuing statutory 
jurisdiction. 

Mo.—Roberts v. Roberts, App., 292 
S.W.2d 596. 

(2) Xtes judicata generally see in¬ 
fra § 174. 
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veiling proceeding which considered the situation 
and rights of the parties on an application for the 
same relief.il-5 The subject of inquiry is not 
whether the decree has been given its proper ef¬ 
fect, but whether the substantial rights of the par¬ 
ties require that the decree be altered and modified 
because of any facts occurring since the last hear¬ 
ing, or of new conditions and circumstances.^^*^® 

Not every change of circumstances is sufficient 
basis for modification jt should be based on 

something more or less permanent or continuous, 
and not on transitory, variable, or temporary con- 
ditions.ii-20 It must also be shown that continued 
enforcement of the decree will do a positive wrong 
or injustice in the light of changed conditions, 
that the circumstances of the parties have so 
changed as to render modification just and equita- 
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t>ie,11-30 or that, because of the change in the circum¬ 
stances of the parties, the decree appears to be in¬ 
equitable or impossible to comply with.ii-36 

§ 168(2). -Time within Which Court 

Must Act 

Subject to qualifications and exceptions, the general 
rule is that a court's power to set aside or modify Its 
divorce judgment or decree Is limited to the term at 
which It was rendered, or to the period through which 
Jurisdiction Is preserved by statute. 

In connection with a motion to vacate a divorce 
decree, the policy of the sta,te has been said to be 
to place time limits on the review of such de- 
crees.ii-50 Ordinarily, the power of a court to set 
aside or modify its own judgment or decree of di¬ 
vorce is limited to the term at which the judgment 
or decree was rendered,i^ or to the period of time 


BKatexial and sufficient sn'bseq.nent 
facts must appear before original di¬ 
vorce decree can be modified. 

Iowa.—Neve v. Neve, 230 N.W. 339, 
210 Iowa 120. 

11.5 Iowa.—Shepard v. Gerholdt, 60 
N.W.2d 547, 244 Iowa 343. 
Subsequent Judgment of modification 
Mo.—Samland v. Samland, App., 277 
S.W.2d 880. 

11.10 Mich.—Sims v. Sims, 299 N.W. 
158, 298 Mich. 491. 

Mo.—^Hayes v. Hayes, 262 S.W.2d 
323, 363 Mo. 683. 

Samland v. Samland, App., 277 S. 
W.2d 880. 

Ohio.—^Marsh v. Marsh, App., 126 N. 
R2d 468. 

11.15 Iowa.—^Pearson v. Pearson, 74 
N.W.2d 224, 247 Iowa 437. 
Bequlrements for modification 
Decree will not be modified unless 
its enforcement will be attended by 
positive wrong or injustice as the 
result of changed conditions which 
were not within knowledge or con¬ 
templation of court when decree was 
entered, and which are more or less 
permanent or continuous, not merely 
transitory, variable, or temporary. 
Iowa.—Pearson v. Pearson, supra. 
Actions after divorce from bed and 
l^oard 

Where wife elected to obtain di¬ 
vorce from bed and board only, for 
husband’s fault, she was absolved 
from duty to cohabit with him or 
even to treat him kindly, and decree 
should not be modified to decree of 
absolute divorce on theory of changed 
conditions because she absented her¬ 
self from him and spurned recon¬ 
ciliation. 

Ala.—Darden v. Darden, 29 So.2d 409, 
249 Ala. 56. 

11.20 Iowa.—Apfel V. Apfel, 27 N.W. 
2d 31, 238 Iowa 274. 

11.25 Iowa.—^Buck v. Buck, 89 N.W. 


2d 868—^Dawson v. Dawson, 88 N. 
W.2d 117—Pearson v. Pearson, 74 
N.W.2d 224, 247 Iowa 437—Prandy 
V. Prandy, 44 N.W.2d 379, 241 Iowa 
1050. 

11.30 Wia.—Hill v. Hill, 43 N.W.2d 
455, 257 Wis. 388. 

Court action puarsuant to parties' 
agreement 

After court, in suit for divorce 
from bed and board, has acted in 
pursuance of an agreement between 
the parties as to form, nature, and 
extent of relief and has accepted 
and confirmed the agreement, there 
is no room for the exercise of discre¬ 
tion in modifying the decree, in ab¬ 
sence of changed conditions which 
show an equitable right to modifica¬ 
tion. 

Ala.—Adair v. Adair, 62 So.2d 437, 
258 Ala. 293. 

11.35 Utah.—Osmus v. Osmus, 198 
P.2d 233, 114 Utah 216. 

II. 50 Mo.—State ex rel. Green v. 
James, 196 S.W.2d 669, 366 Mo. 223. 
Trtah oourts do not have inherent 

Jurisdiction to set aside divorce de¬ 
cree at any time after decree be¬ 
comes final. 

Utah.—Johnson v. Johnson, 207 P2d 
1036, 116 Utah 27. 

12. Ala.—Gabbert v. Gabbert, 117 
So. 214, 217 Ala. 699—Ex parte 
Kay, 112 So. 147, 216 Ala. 669. 
Ark.—Whaley v. Whaley, 276 S.W.2d 
634, 224 Ark. 632. 

III. —^Pierotti v. Pierotti, 98 N.E.2d 
876, 343 I11.APP. 116—Sim v. Sim, 
247 I11.APP. 321. 

Iowa.—Delbridge v. Delbridge, 179 
N.W. 438, 189 Iowa 1116. 

Ky.—^Bushong v. Bushong, 140 S.W. 
2d 610, 283 Ky. 36. 

Mo.—Cox V. Cox, App., 116 S.W.2d 
104—Edwards v. Edwards, 66 S.W. 
2d 969, 228 Mo.App. 449—Laweing 
V. Laweing, App., 2l S.W.2d 2— 

670 


Conant v. Conant, 278 S.W. 90 221 
Mo.App. 300. * 

N.C.—Pruett V. Pruett, 100 S.B 2d 
296, 247 N.C. 13. 

Pa.—^McFadden v. McFadden. 91 Pa. 
Super. 301. 

Brokenshire v. Brokenshire 30 
Pa.DIst. & Co. 213, 31 Luz.Leg.Reg. 
227. 

Oshinski v. Oshinski, Com.Pl., 34 
Luz.Leg.Reg. 280. 

Tenn.—^Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

Tex.—Rauh v. Rauh, Civ.App., 267 S. 
W.2d 684—^Dazey v. Dazey, Civ. 
App., 265 S.W.2d 166—Mitchell v. 
Mitchell, Civ.App., 199 S.W.2d 699. 
19 C.J. p 165 note 94. 

Laches and limitations see infra 8 
171 c. 

“In the event the trial court . . 
attempts to modify its Judgment at 
a subsequent term, irrespective of 
whether it acts on motions filed or 
on its own initiative, such attempted 
action is void. The original Judg¬ 
ment as rendered retains its validity 
and is not affected by such subse¬ 
quent action." 

Kan.—^Hoffman v. Hoffman, 136 P.2d 
887, 896, 166 Kan. 647. 

Substantive provisions 
A court is without Jurisdiction to 
change substantive provisions of di¬ 
vorce decree after expiration of term, 
on application to construe decree. 
Okl.—Titsworth v. Titsworth 244 P. 
2d 295, 206 Okl. 309. 

Mere motion not available after term 
Va.—Francis v. Francis. 25 S.E.2d 
253, 181 Va. 373. 

Opening divorce decree 
Courts will not, in absence of 
fraud, open divorce decree when the 
term has passed, where the record 
on its face shows residence, and un¬ 
less equities are with the party re¬ 
questing it, will not do so la term 
time. 
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through which jurisdiction is preserved by stat- | ute 13 


Pa.— Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

All)sence of irrefirnlarltles 

(1) Where examination of record 
revealed no irreffularities of any 
character, court was without juris¬ 
diction to set aside divorce decree 
after expiration of the term in which 
the decree was rendered. 

Mo.—^Van Emelen v. Van Emelen, 
App., 166 S.W.2d 802. 

(2) In absence of irregularity pat¬ 
ent on record, timely motion for new 
trial, or motion in arrest of judgment, 
court’s control over judgment ceased 
with close of term. 

Mo.—^MefCord v. Meflord, App., 26 S. 
W.2d 804. 

(8) Judgment regular on its face 
dismissing husband’s divorce action 
for want of jurisdiction because par¬ 
ties were nonresidents of common¬ 
wealth and stating that previous 
judgment in same action granting 
husband divorce was never in force 
because it was never signed by judge 
was not void, hence later judgment, 
after term had expired, setting aside 
judgment of dismissal and reinstat¬ 
ing original judgment granting hus¬ 
band divorce, was erroneous. 

Ky.—^Hodge v, Hodge, 194 S.W.2d 
362, 302 Ky. 356. 

juzisdiotion. of subject matter and 
parties 

Where plaintifC invoked court’s ju¬ 
risdiction and her petition for di¬ 
vorce was properly Hied, defendant 
entered his appearanet*, and l>oth par¬ 
ties were roproHontt'd at hearing by 
their attorneys, court had jurisdic¬ 
tion of subject matter of tho action 
and of tho parties, and statute per¬ 
taining to review of judgment of di¬ 
vorce applied to prevent vacation of 
decree on a motion illc*d at a subse¬ 
quent term. 

Mo.—State ox rcl. Green v. James, 196 
S.W.2d 6C9, 356 Mo. 223. 

Control not resernrsd by court 
Where court which had granted di¬ 
vorce decree to wife had not r<*«erved 
control, court did not have Jurisdic¬ 
tion, under statute which proviUcid 
that court may relievo party from 
judgment taken against him through 
inadvertence, to set aside decree at 
subsequent term on gnmnds that 
wife had been coen^ed into property 
settlement «gr<‘eme*it. 

Or.—^Zipper v. Zipper, 235 l*.2d 866, 
192 Or. 6G8. 

IPower not revlvable by consent 
Trial court’s discretionary power 
to grant motion to 8i*t aside divorce 
decree on ground that plaintiff was 
not bona llde resldt^nt of divorcing 
state ended with lapse of term at 
which decree was i‘nt«*reti and could 
not be revived thereafter even by 
consent. 


Ark.—Dobbs v. Dobbs, 282 S.W.2d 812, 
225 Ark. 397. 

Pleadings and proof held not to 
warrant vacation after term. 

Ohio.—Rubaszny v. Rubaszny, App., 
70 N.B.2d 905. 

Rule applied In particular circum¬ 
stances 

Mo.—State ex rel. Green v. James, 
195 S.W.2d 669, 355 Mo. 223. 

Van Emelen v. Van Emelen, App., 
166 S.W.2d 802. 

Effect of death of party 

(1) In action to set aside decree 
after expiration of term at which it 
was rendered, where one of parties 
to divorce action had died, court 
lacked jurisdiction of parties and 
could not grant equitable relief. 

Neb.—Haulman v. Bowman, 46 N.W. 

2d 689, 164 Neb. 14. 

(2) Effect of death of party gen¬ 
erally see infra § 171 a. 

13. Ala.—Lewis v. Smith, 92 So.2d 
886, 266 Ala. 620—Gabbert v. Gab- 
bert, 117 So. 214, 217 Ala. 599. 
Ariz.—Allan v. Allan, 185 P. 639, 21 
Arlz. 70. 

Cal.—Sheldon v. Sheldon, 164 P.2d 
311, 72 C.A.2d 168—Wheelock v. 
Superior Court in and for San 
Diego County, 227 P. 931, 67 C.A. 
601—Gould V. Superior Court in 
and for City and County of San 
Francisco, 191 P. 66, 47 C.A. 197. 
Ga.—^Moseley v. Moseley, 103 S.B.2d 
540, 214 Ga. 137—^Homburger v. 
Homburger, 99 S.E.2d 213, 213 Ga. 
344—Cone v. Cone, 89 S.E.2d 618, 
211 Ga. 882—Glosson v. Glosson, 
89 S.E.2d 616, 211 Ga. 878—Beding- 
llcld V. Bedingfleld, 86 S.E.2d 766, 
211 Ga. 310—Lloyd v. Lloyd, 69 S.E. 
2d 201, 208 Ga. 694—^Thompson v. 
Thompson, G1 S.E.2d 834, 207 Ga. 
376—Thompson v. Thompson, 45 
S.E.2d 632, 203 Ga. 128. 

Idaho.—^lUcc V. Rice, 267 P, 1076, 46 
Idaho 418—^Mathers v. Mathers, 248 
P. 468, 42 Idaho 821. 

Ill,—Moyer v. Meyer, 99 N.E.2d 137, 
409 III. 316. 

Shappeo v. Shappee, 139 N.E.2d 
798, 12 lll.App.2d 363—Jones v. 
Jones, 92 N.B.2d 601, 340 IlLApp. 
641. 

La.—Patton v. Patton’s Heirs, 86 So. 
2d 67, 229 La. 336. 

Mo.—Carrow v. Carrow, App., 294 S. 
W.2d 695. 

Nov.—Stimson v, Dist Court of 
Sixth Judicial Dist. in and for 
Humboldt County, 217 P. 688, 47 
Nev. 166, rehearing denied 223 P. 
823, 47 Nev. 166. 

N.f.—^D’Auria v. D'Auria, 103 N.T.S. 

2d 741, 200 Misc. 939. 

Okl.—Scoufos V. Fuller, 280 P.2d 720 
—Orr V. Johnson, 149 P.2d 993, 194 
Okl. 287. 

Tenn.—Bauer v. Bauer, 197 S.W.2d 
892,184 Tenn. 217. 
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Tex.—Click v. Click, Civ.App., 258 S. 
W.2d 836—^Buffaloe v. Buffaloe, Civ. 
App., 210 S.W.2d 429, error dis¬ 
missed. 

19 C.J. p 165 note 95. 

Six months after trial and decision 

(1) Generally. 

Neb.—^Firebaugh v. Pirebaugh, 77 N. 
W.2d 891, 163 Neb. 79—^Arent v. 
Arent, 66 N.W.2d 813, 169 Neb. 347 
—Roberts v. Roberts, 59 N.W.2d 
175, 157 Neb. 163—Reeker v. Reek- 
er, 41 N.W.2d 231, 152 Neb. 390— 
Pittman v. Pittman, 29 N.W.2d 
790, 148 Neb. 864—Carpenter v. 
Carpenter, 18 N.W.2d 737, 146 Neb. 
140—Carmony v. Carmony, 200 N. 
W. 830, 112 Neb. 651—Goldenstein 
V. Goldenstein, 195 N.W. 110, 110 
Neb. 788. 

19 C.J. p 165 note 95. 

(2) Trial court has power to modi¬ 
fy or set aside a decree of divorce on 
application therefor filed within six 
months after decree is rendered. 

Neb.—^Dudgeon v. Dudgeon, 5 N.W.2d 

133, 142 Neb. 82. 

Nev.—^Finley v. Finley, 196 P.2d 766, 
66 Nev. 113. 

(3) Decree does not become a final 
decree on the mere passage of such 
period, if application to set aside de¬ 
cree is pending. 

Neb.—^Dudgeon v. Dudgeon, supra. 

(4) Court’s action in vacating de¬ 
cree on ground of extrinsic fraud, on 
plaintiff’s motion made more than 
six months after entry of decree, 
was void on ground that court was 
without jurisdiction. 

Nev.—Lauer v. Eighth Judicial Dist. 
Court in and for Clark County, 140 
P.2d 963, 62 Nev. 78. 

(6) Executors of estate of defend¬ 
ant, since deceased, could not waive 
such jurisdictional defect; and even 
if they could they did not do so 
where they made their objection at 
proper time and made it one of the 
grounds of their motion for a re¬ 
hearing, and they asked for no relief 
except what was proper in oppos¬ 
ing plaintiff's motion. 

Nev.—Lauer v. Eighth Judicial Dist. 
Court in and for Clark County, su¬ 
pra. 

One year after date of Jadgment 

(1) Generally. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Wis. 167—Seyfert v. Seyfert, 
229 N.W. 636, 201 Wis. 223. 

(2) For one year after divorce de¬ 
cree, court, for varied causes, may 
vacate judgment, except when par¬ 
ty to action dies within that tima 
Wis.—Guzzo V. Guzzo, 68 N.W. 2d 559, 

269 Wis. 21. 

(3) Effect of death of party gen¬ 
erally see infra § 171 a. 

(4) Where motion to vacate judg¬ 
ment on grounds of newly discovered 
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This rule is not, however, without some limita- [ tions or qualifications.^^ Thus, a judgment or de- 


evidence and that judgment was ob¬ 
tained by fraud and perjury was 
made almost two years after divorce 
was granted, motion was properly 
denied for failure to seek such relief 
within the time limited by statute. 
Wis.—Laack v. Laaok, 67 N.W.2d 
469, 268 Wis. 312. 

Motion held timely filed 
Mo.—Poole V. Poole, App., 287 S.W. 
2d 372. 

Ohio.—Berman v. Berman, App., 76 
N.B.2d 180. 

Tardy motion stricken on court’s 
motion 

Where motion to vacate divorce 
decree was filed after thirty days 
had expired, it had no validity and 
could have been stricken by court 
on its own motion. 

Ill.—Glass V. Glass, 133 N.E.2d 624, 
9 Ill.App.2d 668. 

Statute applicable only where divorce 
is granted 

Statute providing that filing a mo¬ 
tion to modify or set aside a judg¬ 
ment for divorce and alimony must 
be within thirty days from date of 
such verdict or judgment applies 
only in cases where divorce is grant¬ 
ed. 

Ga.—^Davis v. Davis, 57 S.E.2d 673, 
206 Ga. 559. 

Buie applied to valid portions of de¬ 
cree 

Ill.—Gleiser v. Gleiser, 83 N.E.2d 
693, 402 Ill. 343. 

Attempted conversion of motion 
for new trial into written petition to 
modify or set aside verdict and judg¬ 
ment held too late. 

Ga.—Neal v. Neal, 71 S.E.2d 229, 209 
Ga. 199. 

14. Ill.—Sim V. Sim, 247 IlLApp. 
321. 

Ky.—Bushong v. Bushong, 140 S.W. 
2d 610. 283 Ky. 36. 

Wis.—^Barrock v. Barrock, 44 N.W.2d 
627, 257 Wis. 666. 

19 C.J. p 165 note 94 Ca]-[d], 

Decree entered through clerical er¬ 
ror may be set aside at subsequent 
term. 

Mass.—Chagnon v. Chagnon, 15 N.E. 
2d 231, 300 Mass. 309. 

Modification as to parties 
Under statutory provisions in 
Iowa, a court may, at a subsequent 
term of court, modify its original 
decree of divorce in respect to par¬ 
ties and in certain other particulars. 
Iowa.—Eranklin v. Bonner, 207 N.W. 
778, 201 Iowa 616. 

Divorce from bed and board 

(1) A judgment for divorce from 
bed and board, being merely a de¬ 
cree for a legal separation, may be 
annulled at any time with the con¬ 
sent of the parties. i 


Ky.—Metcalf v. Metcalf, 61 S.W.2d 
675, 244 Ky. 636—Hill v. Hill, 261 
S.W. 1115, 203 Ky. 182—Simpson 
V. Simpson. 256 S.W. 412, 201 Ky. 
282. 

(2) Where, however, the court dis¬ 
misses the complaint in an action 
for separation, it cannot at a later 
term modify the judgment, in mat¬ 
ter of substance, so as to give a sep¬ 
aration, notwithstanding its attempt 
in the original judgment to reserve 
the right to modify generally. 

N.T.—Allers v. Allers, 185 N.T.S. 

440, 194 App.Div. 96. 

Divorce suit filed without plaintiff’s 
authority 

Court was authorized to entertain 
petition to set aside a divorce decree 
entered on cross complaint on ground 
that divorce suit was filed without 
plaintiff’s authority, notwithstanding 
more than thirty days had elapsed 
after decree had been entered. 

Ill.—Gibbs V. Gibbs, 50 N.B.2d 858, 
320 I11.APP. 339. 

In Ohio 

(1) Statutory provisions relative to 
vacation or modification of a final or¬ 
der, judgment, or decree after term 
are applicable to divorce action. 
Ohio.—Hall v. Hall, 139 N.B.2d 60, 

101 Ohio App. 237. 

(2) Court has no jurisdiction to 
modify a divorce judgment after term 
except on the grounds enumerated, 
and in the manner specified, by stat¬ 
ute. 

Ohio.—Ellis V. Ellis, 116 N.B.2d 180, 
94 Ohio App. 339. 

(3) Inherent power possessed by 
the common pleas court to vacate 
its judgment after term extends to 
a judgment of divorce, and such 
right and power should be exercised 
with caution and not unmindful of 
effect that such vacation may have 
on an innocent party. 

Ohio.—Jelm v. Jelm, 98 N.E.2d 401, 
165 Ohio St. 226, 22 A.Ii.R.2d 1300. 

(4) A divorce judgment based on 
journal entry lacking indorsed ap¬ 
proval of opposing counsel or judge 
as required by court rule was not 
void, but merely voidable, and came 
within statute empowering common 
pleas to vacate its judgment after 
term because of irregularity. 

Ohio.—Biglow V. Biglow, 16 Ohio 
Supp. 1. 

(6) Generally, a decree granting a 
divorce obtained by fraud and false 
testimony whether as to jurisdiction 
of trial court or to merits cannot be 
vacated on an original petition at a 
subsequent term; but where husband 
perpetrated a fraud on court and 
actually prevented it from obtaining 
jurisdiction over person of wife in 
divorce action by filing false affida¬ 
vit for service by publication, di¬ 
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vorce decree could thereafter be va¬ 
cated on an original petition at a 
subsequent term by wife notwith¬ 
standing husband's death. 

Ohio.—^Moyer v. Dean, 17 Ohio Supp 

11 . 

( 6 ) A divorce decree, being subject 
to vacation on the same basis as any 
other judgment, may, it seems, be 
vacated on a petition to vacate filed 
at a subsequent term. 

Ohio.—^Beck v. Beck, 192 N.B. 791 43 
Ohio App. 105. 

(7) The rule under the earlier 
cases was, however, to the contrary. 
Ohio.—Parrish v. Parrish, 9 Ohio St. 

634, 75 Am.D. 482, overruled Jelm 
V. Jelm, 98 N.B.2d 401, 156 Ohio St. 
226, 22 A.Ii.H.2d 1300. 

Solomon v. Solomon, 4 Ohio Cir. 
Ct.,N.S.. 321, 16 Ohio Cir.Dec. 307. 

(8) This was the rule prior to the 
constitutional amendment of 1912. 
Ohio.—Spellman v. Kilbourne, App., 

94 N.E.2d 664—Jelm v. Jelm, App., 
02 N.B.2d 276, affirmed 98 N.B.2d 
401, 165 Ohio St 226. 22 A.L.R.2d 
1300. 

In Pennsylvania 

(1) A distinction is made between 
striking off or vacating a judgment 
and opening it; while there is no 
time limit as to the former, except 
that it must be done within a rea¬ 
sonable time after knowledge, appli¬ 
cations to open, where the cause has 
been litigated, must be made within 
term time, except in extraordinary 
equitable circumstances requiring a 
contrary result. 

Pa.—^Nixon v. Nixon, 198 A. 154, 329 
Pa. 266. 

Packet v. Packet, 58 Pa.Dist. & 
Co. 7, 47 Lack.Jur. 140. 

Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101. 

(2) If plaintiff acquired knowledge 
of the improper service of the sub¬ 
poena within a short time of the en¬ 
try of the decree and delayed six 
years in moving to sot it aside, then 
extraordinary equitable circumstanc¬ 
es were not present. 

Pa.—Packet v. Packet, supra. 

(3) In the absence of fraud on 
respondent, the court will not, where 
the record on its face shows resi¬ 
dence, open a decree of divorce when 
the term has passed. 

Pa.—Nixon v. Nixon. 198 A. 164, 329 
Pa. 256. 

Knode v. Knode, 48 A.2d 151, 159 
Pa.Super. 210. 

Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101. 

(4) Motion made after term time 
granted. 

Pa.—Mills V. Mills, Com.Pl., 2 Ly¬ 
coming 89. 
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cree of divorce may be set aside, after the expira¬ 
tion of the term at which it was rendered, on the 
joint petition of the parties,^® although no statutory 
grounds for vacation are alleged in the petition.15.5 
Also, where a judgment or decree is void,i6 as, for 
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instance, where apparent jurisdiction to grant it 
has been conferred upon the court by the fraudu¬ 
lent act of the successful party,or where it has 
been obtained through extrinsic fraud,it may be 
vacated after the term or statutory period. 


15. Colo.—Githens v. Githens, 239 
P. 1023, 78 Colo. 102, 43 A.L.R. 
547. 

Okl.—Corpus JTaris Secundum cited 
in In re Pugh’s Estate, 281 P.2d 
937, 941. 

Statutory right 

The right to annul a judgment of 
absolute divorce after the term at 
which it was rendered exists in Ken¬ 
tucky only by virtue of statutory 
provisions so providing; the court 
may act only on the joint petition of 
the parties, and, if one of the parties 
withdraws his consent before the pe¬ 
tition is acted upon, the court is 
without authority to act. 

Ky.—Berning v. Berning, 76 S.W.2d 
355, 255 Ky. 699. 

15.5 Okl.—^In re Pugh’s Estate, 281 
P.2d 937. 

Grounds see infra § 169. 

16. Ill.—^Howard v. Howard, 26 N. 
E.2d 421, 301 111.APP. 637. 

Iowa.—^Willlamsou v. Williamson, 
161 N.W. 482, 179 Iowa 489, 494. 
Okl.—Le Clair v. Calls Him, 233 P. 
1087, 106 Okl. 247. 

Tex,—Snow v. Snow, Clv.App,, 223 
S.W. 240. 

Decree void on its face may bo 
vacated by original motion at any 
time. 

Ala.—Ford v. Ford, 117 So. 462, 218 
Ala. 15. 

Dapse of more than six years 

would not nfft*ot right to have de¬ 
cree vacated if it was void on face 
of record for want of jurisdiction of 
subject matter or parly. 

Ala.—Vaughan v. Vaughan, 100 So. 
2d 1. 

Buie applied to void provisions of 
decree 

Ill.—Gleiser v. Clclscr, 83 N.E,2d 
693, 402 HI. 343. 

Back of jurisdiction ab initio 

(1) The rule that a decree of di¬ 
vorce may not be set iisido on motion 
after the term at which such decree 
was entered does not apply when the 
trial court had no jurisdiction of the 
cause ab Initio. 

Iowa.—Corpus ffuris Secundum cited 
in Swift V. Swift, 29 N.W.2d 536. 
689, 239 Iowa 62. 

Mo.—State ex rel. Green v. James. 
196 S.\V.2d 669, 356 Mo. 223—SUte 
ex rel. Coonley v. Hall, 246 S.W. 
35, 296 Mo. 201. 

Cox V. Cox. App,. 116 S.W.2d 
104—State ex rel. Hobhins v. Gide¬ 
on, 77 S.W.2d 647, 228 Mo.App. 
1023. 
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(2) Motion to set aside judgment 
or order in divorce proceeding based 
on ground that court had no jurisdic¬ 
tion over person of defendant may 
be filed at subseQuent term. 

Mo.—Orrick v. Orrick, App., 233 S.W. 
2d 826. 

(3) Court may vacate a divorce 
judgment after expiration of year 
from its rendition when it appears 
that court lacked jurisdiction over 
parties or subject matter. 

Wis.—Guzzo V. Guzzo, 68 N’.W.2d 669, 
269 Wis. 21. 

Plaintiff of unsound 
Where judgment for divorce was 
void from the beginning by reason 
of fact that plaintiff was of unsound 
mind, and invalidity clearly appeared 
on face of record, motion to vacate 
was timely whether filed during term 
at which judgment was entered or at 
a succeeding term. 

Mo.—Higginbotham v. Higginbotham, 
App., 146 S.W.2d 856, certiorari 
Quashed State ex rel. Higginbotham 
V. Hughes, 166 S.W.2d 650, 348 Mo. 
1073. 

Decree h^d not void 

(1) Decree held not void within 
meaning of rule permitting modifica¬ 
tion or vacation at subsequent term. 
Ill,—Sim V. Sim, 247 IlLApp. 321. 

(2) Fact that decree was entered 
one day before expiration of five- 
day period which defendant, in filing 
general appearance and waiver of is¬ 
suance and service of summons, re¬ 
served for pleading or answering did 
not render decree void so as to be 
subject to vacation more than three 
years after entry thereof. 

Okl.—Orr v. Johnson, 149 P.2d 993, 
194 Okl. 287. 

17. Ark.—^Dobbs v. Dobbs, 282 S.W. 

2d 812, 225 Ark. 397. 

Ky.—Bushong v. Bushong, 140 S.W. 
2d 610, 283 Ky. 36—Crowe v. Crowe, 
95 S.W.2d 261, 264 Ky. 603—Logs¬ 
don V. Logsdon, 263 S.W. 728, 204 
Ky. 104, 

Pa.—Phillips V. Phillips, 6 Pa.Dist. 
& Co. 81. 

Praud as to juxisdlotlou or testimo¬ 
ny 

If fraud has been practiced to con¬ 
fer apparent jurisdiction of divorce 
action on the trial court, a divorce 
judgment can be set aside after ex¬ 
piration of the term at which it was 
entered, but if the fraud relates only 
to the testimony presented to obtain 
the divorce, the judgment cannot be 
so set aside. 

Ky.—Self V. Self, 168 S.W.2d 743, 293 
Ky. 256. 
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' Court of general jurisdiction has 
power to set aside a decree of di¬ 
vorce fraudulently procured after the 
term at which it was granted, inde¬ 
pendently of an express statute. 
Neb.—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 6l0. 

18. Ala.—Ex Parte Kay, 112 So. 147, 
215 Ala. 569. 

Ark.—^Barksdale v. Barksdale, 279 S. 

W. 789, 170 Ark. 228. 

Cal.—Chiarodit v. Chiarodit, 21 P.2d 
662, 218 C. 147—Aldrich v. Al¬ 
drich, 264 P. 754, 203 C. 433—Mc- 
Guinness v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 237 P. 42, 196 C. 222, 40 A.L. 
R. 1110. 

Dei Tos v. Dei Tos, 232 P.2d 873, 
lbs CA..2d 81—Bowman v. Bow¬ 
man, 13 P.2d 1049, 125 C.A. 602, 
rehearing denied 14 P.2d 668, 126 
C.A. 602—McKeever v. Superior 
Court of California in and for San 
Mateo County, 269 P. 373, 85 C.A. 
381. 

Miss.—Watts V. Watts, 86 So. 353, 
123 Miss. 812. 

Neb.—^Pasko v. Trela, 46 N.W.2d 139, 
153 Neb. 759. 

Nev.—Corpus Jhris Secundum cited 
in Lauer v. Eighth Judicial Dist 
Court in and for Clark County, 140 
P.2d 953, 966, 62 Nev. 78. 

Pa.—Wiser v. Wisor, 103 A.2d 498, 
176 Pa.Super. 233—Willets v. Wll- 
lets, 9$ Pa.Super. 198—McFadden 
V. McFadden, 91 Pa.Super. 301. 

McCue V. McCue, 17 Pa.Dist. & 
Co. 762, 30 Sch.Leg.Rea 367. 

Oshinski v. Oshinski, Com.Pl., 34 
Luz.Leg.Eeg. 280. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
261 Wis. 157. 

Buie under statute 

Ark.—Wilder v. Wilder, 181 S.W.2d 
17, 207 Ark. 414. 

Where clear and convincing evl- 
deuce is adduced showing that de¬ 
cree has been obtained in the prac¬ 
tice of fraud by the prevailing party, 
court can set the decree aside after 
end of the term. 

Ohio.—Jelm v. Jelm, 92 N.B.2d 276, 
89 Ohio App. 47, affirmed 98 N.E. 
2d 401, 155 Ohio St. 226, 22 A.L.R. 
2d 1300. 

Decree becoming absolute after one 
year 

Statute providing that a divorce 
judgment or decree becomes absolute 
after one year was not a bar to 
wife’s action, instituted more than 
one year after she had obtained di¬ 
vorce, but grounded on fraud and 
coercion. 
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Similarly, where the motion to vacate or set aside 
is seasonably made during the term at which the 
judgment was entered, or during the period allowed 
by statute, it may in a proper case be heard and de¬ 
cided at a subsequent term or timeA® 

It does not follow from the fact that a court has 
inherent power to refuse to enter a final decree of 
divorce where it appears that the parties have re¬ 
sumed marital relations, that it has power to set 
aside a divorce decree after the expiration of the 
statutory period for setting aside or vacating in¬ 
terlocutory judgments.20 

A divorce judgment rendered in vacation can¬ 
not be modified during the subsequent regular term, 
where the procedure prescribed by the civil code is 
not followed.^®-® 

When application is made in the original divorce 
suit to modify the decree, if the modification re¬ 
quested requires the setting aside of the divorce de¬ 
cree, it has been required to be within the time for 


opening up judgments.20-i® 

An order vacating a divorce decree may itself, in 
a proper case, be set aside after the term at which 
the order was entered,2®-l5 whether it was procured 
by plaintiff or defendant.20.20 

§ 169. - Grounds for Relief 

a. In general 

b. Fraud or duress 

c. Jurisdictional defects 

d. Reconciliation or consent of parties 

a. In Greneral 

A divorce Judgment or decree may be modified or set 
aside for any reason adequate in law. What constitutes 
good reason depends on the facts and circumstances of 
each particular case. 

A decree or judgment of divorce, validly rendered 
following a trial on the issues, cannot be modified 
or vacated except on some legal ground ;2®*50 good 
cause or reason,2®-55 or good and sufficient 
grounds,20.60 must be shown for modifying or va- 


Wis.—Gruzzo V. Guzzo, 68 N.W.2d 669, 
269 Wis. 21. 

19. Ariz.—^Leeker v. Leeker, 202 P. 
397, 23 Ariz. 170. 

Mo.—State ex rel. Conant v. Trim¬ 
ble, 277 S.W. 916, 311 Mo. 128. 

Conant v, Conant, 278 S.W. 90, 
221 Mo.App. 300. 

Ohio.—^Martin v. Martin, App., 87 N. 
E.2d 499. 

Pa.—Fisher v. Fisher, 74 Pa.Super. 
638. 

Coutinnaaee of hearing 
Where defendant’s application for 
modification was filed during the 
term at which the judgment was 
rendered, and the hearing continued 
until a day certain in the subse¬ 
quent term, the court had power and 
jurisdiction to render judgment of 
modification. 

OkL—Chilton v. Chilton, 252 P.2d 
121, 207 Okl. 647. 

Mere filing of motion insufficient 
Mere filing of motion with clerk 
of court to set aside final divorce de¬ 
cree within six months thereafter, 
without calling court’s attention to 
it or giving adverse party notice 
thereof until service of supporting 
affidavit and notice of motion subse¬ 
quently filed, is not application con¬ 
templated by Code Civ.Proc. § 473. 
Cal.—^Wheelock v. Superior Court in 
and for San Diego County, 227 P. 
931, 67 C.A. 601. 

20. Cal.—Dell v. Superior Court of 
San Diego County, 200 P. 86 63 C. 
A. 436. 

20.5 Ky.—Palmer v. Palmer, 174 S. 

W.2d 711, 296 Ky. 401. 

Procedure generally see infra S 172. 


20.10 Kan.—^Effland v. Effland, 237 
P.2d 380, 171 Kan. 667. 

20.15 Neb.—Vasa v. Vasa, 84 N.W.2d 
185, 165 Neb. 69. 

20.20 Neb.—^Vasa v. Vasa, supra. 
20.50 Mo.—Willis V. Willis, App., 274 
S.W.2d 621. 

Grounds for setting aside default de¬ 
cree see supra § 166. 

Divorce granted before expiration of 
statutory period 

Tex.—Givens v. Givens, Civ.App., 304 
S.W.2d 677. 

Newly discovered evidence 

(1) Allegedly newly discovered evi¬ 
dence as to parentage of child and 
transactions between former wife 
and named person was merely cumu¬ 
lative, in view of evidence concern¬ 
ing such matters adduced at trial of 
divorce action, and hence was not 
sufficient to require modification or 
vacation of divorce judgment and 
decree. 

Ga.—Lott V. Lott, 100 S.E.2d 170, 213 
Ga. 569. 

(2) Evidence which tended to im¬ 
peach the character or impair the 
credibility of witnesses and related 
only to facts which were in contro¬ 
versy at final hearing, and which, 
with reasonable diligence, could have 
been obtained and presented at such 
hearing, was not such newly discov¬ 
ered evidence as would warx'ant re¬ 
opening and vacating final decree 
dismissing petition for divorce. 

N.J.—Strong v. Strong, 47 A.2d 427, 

138 N.J.Eq. 302. 

Grounds properly in motion for new 
trial 

A verdict and decree in divorce ac¬ 
tion would not be set aside on ground 
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that jury did not award alimony, but 
proceeded to condition future dis¬ 
position of husband’s property con¬ 
trary to the law as to the issues 
made by the pleadings, where such 
grounds should have been incorpo¬ 
rated in a motion for a new trial. 

Ga.—^Hubbard v. Whatley, 38 S.B.2d 
738, 200 Ga. 751. 

Separation entered by consent 
Under a rule of civil practice pro¬ 
viding that no judgment granting a 
divorce or separation shall be made 
by consent, where judgment of sep¬ 
aration was entered in wife’s favor 
by written consent of parties, court 
properly vacated judgment thereaft¬ 
er and granted husband leave to 
serve amended answer setting up de¬ 
fenses and counterclaim for annul¬ 
ment. 

N.T.—Starks v. Starks, 94 N.T.S.2d 
340, 276 App.Dlv. 938. 

20.55 Neb.—Firebaugh v. Firebaugh, 
77 N.W.2d 891, 163 Neb. 79—Moran 
V. Moran, 73 N.W.2d 709, 161 Neb. 
372—^Roberts v. Roberts, 59 N.W. 
2d 176, 167 Neb. 163—Pittman v. 
Pittman, 29 N.W.2d 790, 148 Neb. 
864—Colick v. Colick, 26 N.W.2d 
820, 148 Neb. 201—Carpenter v. 
Carpenter, 18 N.W.2d 737, 146 Neb. 
140. 

N.H.—^Bussey v. Bussey, 52 A.2d 866, 
94 N.H. 328. 

Ohio.—^Maimone v. Maimone, App., 90 
N.E.2d 383. 

Legal cause 

Utah.—^In re Harper’s Estate, 265 P. 
2d 1005, 1 Utah 2d 296. 

20.60 Ga.—Glosson v. Glosaon, 89 
S.B.2d 616, 211 Ga. 878—Robertson 
V. Robertson, 63 S.E.2d 876, 207 
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eating it, or setting it aside. What constitutes good 
reason depends on the facts and circumstances of 
each particular case.20*65 

In the absence of any contrary statutory limita¬ 
tion, a judgment or decree in a divorce proceeding is 
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subject to modification, vacation, or annulment on 
such grounds, and only such grounds, as will war¬ 
rant the modification, vacation, or annulment of 
other judgments or decrees .21 A proceeding to open 
a decree of divorce can be based only on equitable 


Ga. 686—^Dixon v. Dixon, 49 S.E. 
2d 818, 204 Ga. 363. 

Grouiids existing* when decree was 
rendered 

In statute authorizing sotting aside 
divorce decree on “good and sufllcient 
grounds,” the quoted phrase means 
good and suflicicnt grounds which 
were in existence at the time the de¬ 
cree was rendered, and not something 
that happened after that lime. 

Ga.—Moseley v. Moseley, 103 S.E.2d 
640, 214 Ga. 137—Gordy v. Gordy, 
91 S.E.2d 353, 212 Ga. 171. 

Grounds for new trial 

(1) Grounds on which new trial 
may be granted constitute good and 
suiRcient grounds to set aside ver¬ 
dict and judgment for divorce and 
alimony. 

Ga.—^Taylor v. Taylor, 94 S,E.2d 744, 
212 Ga. 637. 

(2) A petition to set aside or modi¬ 
fy a judgment in a divorce case must 
be based on good and sulhcient 
grounds which must meet the re¬ 
quirements of a now trial in sub¬ 
stance and form. 

Ga.—Odom v. Odom, 74 S.E.2d 1, 209 
Ga. 451. 

20.65 Neb.—Collck v. Oolick, 26 N.W. 
2d 820, 148 Nch. 201—Carpenter v. 
Carpenter, 18 N.\V.2d 737, 146 Neb. 
140. 

Zgnoranoe of party 
Fact that wlfti did not know sig- 
nllicance of her filing suit for divorce, 
or legal effect of her <‘ondu<*t in re¬ 
suming cohabitation with her for¬ 
mer husband after acts of cru<dly had 
been committed, but before divorce 
had been granted, was not ground 
for voiding of divorce docn^e. 

Ga.—Merritt v. Merritt, 77 S.B.2d 
438, 210 Ga. 30. 

liack of oounsol 

(1) Mere fact that wife is not rep¬ 
resented by counsel in proceedings 
preliminary to uncenteHtod interlocu¬ 
tory decree of divorce does not com¬ 
pel court to set a.slde decreo. 

Cal.—Couser v. Cousor, 270 P,2d 496, 
125 C.A.2d 475. 

(2) Where husband dotermlni'd to 
secure a div<n'<'e, regardh'SH of wheth¬ 
er wife conte.4tc*d it, and wife rtf- 
solved not to contest and to avoid 
all possible publicity, and repeatedly 
refused to employ independent coun¬ 
sel, although husband's attorney re¬ 
quested her to do so, act of attor^ 
ney in negotiating property settle¬ 
ment agreement directly with wife, 
in which she received as much as, or 


more than, she would have received 
if represented by counsel, and pre¬ 
paring for her an answer and waiver 
of notice, did not constitute un¬ 
ethical or fraudulent conduct which 
would authorize vacating of interloc¬ 
utory decree. 

Cal.—^Davidson v. Davidson, 204 P. 
2d 71, 90 C.A.2d 809. 

Pacts held to warrant setting aside 
Where husband procured decree of 
divorce from wife while latter was 
visiting mother in another state, but 
purposely withheld It from record 
pending outcome of affair with an¬ 
other woman, and the parties had 
become reconciled but husband died 
suddenly before resumption of home 
life in the state, wife was entitled to 
have decree set aside on bill of re¬ 
view. 

Fla.—^Hardesty v. Hardesty, 31 So.2d 
60, 159 Pla. 118. 

Pacts held not to warrant modifica¬ 
tion or setting aside 
(1) That record in divorce suit 
was corrected ex parte, to show ac¬ 
tual date of service of process on 
district attorney. 

Or.—Geis V. Gallus, 278 P. 969, 130 
Or. 619. 

<2) That commissioner before 
whom complainant's witnesses were 
orally examined was associated with 
complainant’s counsel. 

Ala.—Thomas v. Thomas, 108 So. 739, 
214 Ala. 642. 

(3) That plaintiff refused to en¬ 
ter proper substitution of attorney. 
Wash.—State v. Superior Court for 
Pierce County, 7 P.2d 604, 166 
Wash, 502. 

<4) That plaintiff's marriage to de¬ 
fendant WAS illogal, where such il¬ 
legality was caused by defendant's 
deceit. 

Mas.s.—Payzant v, Payzant, 168 N.B. 
168, 269 Mass. 70. 

(6) That husband and wife were 
not legally separated when husband 
commenced divorce action and ob¬ 
tained decree, 

Ga.—Gordy v, Gordy, 91 S.E.2d 353, 
212 Ga. 171. 

<6) That parties to divorce action 
continued to cohabit together as man 
and wife after divorce decree was 
rendered. 

Ga.—Gordy v. Gordy, supra. 

(7) Where decree recited that it 
was ont(Tod after hearing on merits 
and set forth in detail specific find¬ 
ings based on evidence, and decree 
was approved by husband's attorney, 
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it would not be vacated in husband's 
proceeding in nature of bill of re¬ 
view as having been entered without 
a trial and without a proper disposi¬ 
tion of the pleadings. 

Ill.—^Jones V. Jones, 92 N.B.2d 501, 
340 Ill.App. 641. 

(8) Fact that counsel of husband 
sued for divorce allegedly scolded 
him during trial of action and there¬ 
by prevented husband from testify¬ 
ing, and the fact that husband’s 
counsel voluntarily dismissed his mo¬ 
tion for new trial without his knowl¬ 
edge or consent, did not warrant set¬ 
ting aside verdict and decree in favor 
of wife, where wife and her counsel 
had no knowledge of, or connection 
with, such matters. 

Ga.—^Hubbard v. Whatley, 38 S.E.2d 
738, 200 Ga. 751. 

(9) Other facts. 

Cal.—Vorburg v. Vorburg, 117 P.2d 

875, 18 C.2d 794. 

Hummel v. Hummel, App., 326 P. 
2d 542. 

Fla.—^Lechner v. Lechner, 16 So.2d 
816, 154 Fla. 114. 

Ga.—Glosson v. Glosson, 89 S.E.2d 
516, 211 Ga. 878—Day v. Day, 81 
S.B.2d 6, 210 Ga. 454—Wright v. 
Wright, 68 S.E.2d 673, 208 Ga. 688 
—Dixon V. Dixon, 49 S.B.2d 818, 
204 Ga. 363. 

Ill.—Fierotti v. Pierottl, 98 N.B.2d 

876, 343 I11.APP. 116— Williams v. 
Williams, 51 N.E.2d 784, 320 Ill. 
App. 691. 

Mass.—Dennis v. Dennis, 147 N.E.2d 
828. 

Mich.—^Faber v. Faber, 203 N.W. 662, 
231 Mich. 85. 

Miss.—Joy V. Miles, 199 So. 771, 190 
Miss. 255. 

Pa.—Sorensen v. Sorensen, Com.pi., 
72 Montg.Co. 416. 

21. Ala.—^Tarlton v. Tarlton, 77 So. 
2d 347, 262 Ala. 67—Stephens v. 
Stephens, 45 So.2d 153, 253 Ala. 
316—Stephens v. Stephens, 37 So. 
2d 918, 251 Ala. 431—Hooke v. 
Hooke, 25 So.2d 33, 247 Ala. 450-- 
Wright V. Wright, 159 So. 220, 230 
Ala. 35. 

Cal.—Suttraan v. San Francisco Su¬ 
per. Ct., 162 P. 1032, 174 C. 243. 
Ga.—Crenshaw v. Crenshaw, 32 S.E. 
2d 177, 198 Ga. 536. 

Pa.—^Whelan v. Whelan, Com.Pl., 95 
Pittsb.Leg.J. 333. 

Wash.—^Rehberger v. Rehberger, 280 
P. 8,163 Wash. 691. 

Taoatlon or opening held proper 
Ark.—Ooggin v. Goggln, 170 S.W.2d 
683, 205 Ark. 769. 
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considerations,^!.^ and must be supported by such before it has become final,23 where it is erroneous or 
grounds as would justify a chancellor in entering a irregular on its face,24 or is not supported by suf- 
decree.2i*io ficient evidence24.5 or by proof lawfully taken and 

Thus, such a judgment or decree may be prop- considered,25 where it appears that defendant, 
erly vacated or set aside where it has been pre- through no fault of his own, has not had his day in 
maturely rendered,22 or prematurely entered,22.6 court,25 or where there is any reason adequate in 
where the death of one of the parties has intervened law.27 The absence, from the judgment, of a spe- 


N.D.—^Bothum v. Bothum, 10 N.W.2d 
603, 72 N.D. 649. 

Pa.—Griggs v. Griggs, Com.Pl., 104 
Pittsb.Leg.J. 841. 

VaoatloiL, Bsttiiig aside, or opening 
held not Justified 

N.T.—Rice v. Rice, 109 N.T.S.2d 741, 
279 App.Div. 838. 

Pa.—^Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101—^Pastorkey v. Pastorkey, 
Com.Pl., 45 Lack.Jur. 173—^House- 
berg V. Houseberg, Com.Pl., 21 Leh. 
L.J. 301—Smith v. Smith, 38 Luz. 
Leg.Reg. 49. 

Tex.—^Dunbar v. Dunbar, Civ.App., 
233 S.W.2d 358, mandamus over¬ 
ruled. 

Wis.—Weber v. Weber, 61 N.W.2d 
18, 260 Wis. 420. 

21.5 N’.H.—^Bussey v. Bussey, 64 A. 
2d 4, 95 N.H. 349, 12 A.L.R.2d 151. 

Pa.—^Nixon v. Nixon, 198 A. 164, 329 
Pa. 256. 

Magistro v. Magistro, 127 A.2d 
758, 182 Pa.Super. 487—^Knode v. 
Knode, 48 A.2d 151, 159 Pa.Super. 
210 . 

Packet V. Packet, 68 Pa.Dist. & 
Co. 7, 47 Lack.Jur. 149. 

Whelan v. Whelen, Com.Pl., 95 
Pittsb.Leg.J. 333. 

21.10 Pa.—^Magistro v. Magistro, 127 
A.2d 758, 182 Pa.Super. 487. 

Pacts dehors the record 
Pa.—^Pastorkey v. Pastorkey, Com. 
PI., 46 Lack.Jur. 173. 

22. Tex.—Snow v. Snow, Civ.App. 
223 S.W. 240. 

Decree made final before expira. 
tion of statutory period after entry 
of the interlocutory decree may be 
vacated. 

Del.—Senn v. Senn, 92 A. 987, 28 
Del. 259. 

Entry without interlocutory judg. 
ment 

Where a decree is, in so far as it 
purports to grant an immediate di¬ 
vorce, void as being entered with¬ 
out any interlocutory judgment as 
required by statute, the court may 
vacate so much thereof as awards 
an absolute divorce, leaving the re¬ 
mainder in effect as an interlocutory 
decree. 

Cal.—Claudius v. Melvin, 79 P. 897, 
146 C. 267—Grannis v. San Fran¬ 
cisco Super. Ct., 79 P. 891, 146 C. 
246, 106 Am.S.R. 23. 

22.5 Cal.—^Brooms v. Brooms, 311 P. 
2d 662, 151 C.A.2d 348. 


23. N.J.—^Dunham v. Dunham, 82 
N.J.Eq. 395, 89 A. 281. 

Death of party as objection or de¬ 
fense to setting aside see infra 
§ 171. 

24. Lack of notice of taking of 
depositions or of the introduction of 
evidence ore tenus may constitute er¬ 
ror apparent on the face of the rec¬ 
ord justifying vacation of a divorce 
decree. 

Va.—Craddock's Adm'r v. Craddock’s 
Adm’r, 163 S.B. 387, 168 Va. 68. 

Presence cf separation agreement 
in record does not. however, ipso 
facto reveal error on the face of a 
divorce decree made and entered up¬ 
on the ground of desertion. 

D.C.—sparks v. Parks, 98 P.2d 235, 
68 App.D.C. 363. 

24.5 Ga.—^Hilbum v. Hilburn, 81 S. 
B.2d 1, 210 Ga. 497. 

25. Pla.—^Lorenz v. Lorenz, 26 So.2d 

64, 167 Fla. 402—Woodward v. 

Woodward, 116 So. 601, 96 Pla. 396. 
XasuiUcient findings of fact may 

justify vacation of separation judg¬ 
ment. 

N.T.—Sigmund v. Sigmund, 251 N.T. 
S. 267, 233 App.Div. 214. 

Appeal as proper remedy 
In North Dakota if the evidence is 
insufficient to sustain a divorce de¬ 
cree the remedy is ordinarily by ap¬ 
peal rather than by motion to va¬ 
cate. 

N.D.—Wiemer v. Wiemer, 130 N.W. 
1016, 21 N.D. 371. 

26. Ky.—^Riley v. Riley, 26 S.W.2d 
59, 233 Ky. 134. 

Mich.—Worth v. Worth, 193 N.W. 
771, 223 Mich. 236. 

Trial at unusual place without no¬ 
tice to defendant or his counsel jus¬ 
tifies the setting aside of a divorce 
decree. 

Tex.—^McConkey v. McConkey, Civ. 

App., 187 S,W. 1100. 

19 C.J. p 165 note 9. 

Court’s failure to hear motion to 
make divorce petition more definite 
and certain before hearing cause was 
sufficient to authorize vacation of 
decree. 

Ohio.—Ready v. Ready, 168 N.B. 493, 
25 Ohio App. 432. 

27. Mass.—Bldridge v. Bldridge, 180 
N.B. 137. 278 Mass. 309. 
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Refusal to accept offer of recon¬ 
ciliation 

Pa.—^Kaufman v. Kaufman, 6 Pa.Dist 
& Co.2d 97. 

Irregularities 

(1) A judgment or decree denying 
divorce is subject to vacation on di¬ 
rect attack for irregularities other 
than of a purely technical nature in 
rendition. 

Me.—Grant v. Grant, 162 A. 784 131 
Me. 499. 

(2) A divorce judgment may be set 
aside for irregularities, but motion 
to set aside judgment must be based 
on irregularities which are patent on 
the record and not dependent on proof 
dehors the record. 

Mo.—^Van Emelen v. Van Emelen, 
App., 166 S.W.2d 802. 

(3) An irregularity for which judg¬ 
ment may be set aside under statute 
on motion made within three years is 
a want of adherence to some pre¬ 
scribed rule or mode of procedure, 
consisting either in omitting to do 
something that is necessary for due 
and orderly conduct of the suit, or 
in doing it at an unseasonable time 
or in an improper manner, and such 
rule applies to any Irregular or void 
judgment, including divorce cases. 
Mo.—Tureck v. Tureck, App., 207 S. 

W.2d 780. 

(4) A divorce judgment based on 
journal entry lacking indorsed ap¬ 
proval of opposing counsel or judge, 
as required by court rule, was not 
void but merely voidable, and came 
within statute empowering common 
pleas to vacate its judgment because 
of irregularity. 

Ohio.—Biglow V. Biglow, 16 Ohio 
Supp. 1, 

(5) An employer seeking to en¬ 
join claimant from claiming work¬ 
men's compensation as surviving 
widow of deceased employee could 
not attack order setting aside final 
decree divorcing claimant and de¬ 
cedent on the ground of alleged ir¬ 
regularities that might have been 
set up in defense of divorce action, 
where order setting aside final de¬ 
cree was not shown to be void. 

Cal.—Consolidated Rock Products Co. 

V. Higgins, 129 P.2d 929, 64 C.A. 
2d 779. 

Judgment contrary to decision of 
higher court 

Pa.—Beggs V. Beggs, 57 Pa.Dist & 
Co. 487, 47 Lack.Jur. 245. 
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cific finding as to a matter not presented by the 
pleadings or evidence is not a ground for modify¬ 
ing it or setting it aside.27.5 

The verdict of the jury in a divorce case may be 
set aside where the jury was tampered with by 
plaintiff,or where the jury failed to answer the 
issues submitted.28 

On the other hand, the mere fact that the com¬ 
plaint or cross complaint is defective does not neces¬ 
sarily subject a divorce decree to vacation,80 al¬ 
though such fact may be sufficient when considered 
in connection with other circumstances,8i as, for in¬ 
stance, fraud or collusion between the parties ;82 
nor will such a decree be vacated where the party 
seeking relief could not derive any benefit there- 
from,83 or because of error in awarding incidental 
relief,8^ or for mere irregularities which render the 
decree voidable but not void.85 


A decree should not be set aside because facts 
derogatory to plaintiff's right to relief are developed 
in a subsequent trial between third persons,^® or be¬ 
cause plaintiff, by a change in the law, has been 
made a competent witness to testify to his or her 
own innocence.87 A statute authorizing the setting 
aside of decrees in equity causes and causes follow¬ 
ing the course of equity does not authorize the set¬ 
ting aside of a divorce decree for the purpose of ex¬ 
tending the time to file a bill of exceptions, since for 
the purpose of saving exceptions a divorce case is 
regarded as a legal rather than an equitable proceed- 
ing.88 

Venue. A failure to make proof of the proper 
venue will render a verdict for divorce subject to be 
set aside by proper procedure.88.5 

Accident, mistake or neglect. In some jurisdic¬ 
tions unavoidable casualty or misfortune,®^ acci- 


Adultexy of li'belant 

(1) Where it subsoQuently appears 
that at the time an ex parte decree 
vras granted libelant was living in 
open adultery the decree will be set 
aside. 

Pa.—Kellow V. Kellow, 1 Leh.L.R., 

202 . 

19 C.J. p 166 note 26. 

(2) The same is true whore it ap¬ 
pears that libelant has committed 
adultery prior to the entry of the 
absolute decree. 

Wis.—White V. White, 168 N.W. 704, 

167 Wis. 615. 

raise Impression as to separation 
judgment 

Where it appeared that husband, 
defendant in separation action, might 
have discontinued hla annulment ac¬ 
tion and declined to contest separa¬ 
tion action under false impression 
that separation judgment could re¬ 
serve his right to sue for annulment, 
he was, although not entitled to have 
separation judgment modliled to re¬ 
serve his right to se«*k annulment, 
entitled to move to reopen separa¬ 
tion Judgment. 

N.T.—Cherubino v. Oherublno, 184 N. 

T.S.2d 678, 284 App.Div. 781. 

Onterlooutory decree rendered fonotas 
oldolo 

Where wife secured interlocutory 
decree in prior divorce nut ion and 
final decree in subsequent action, 
final decree entered in the subse¬ 
quent action superseded the inter¬ 
locutory decree in the prior action 
s-nd rendered such interlocutory de¬ 
cree functus ofliclo, and, therefore, 
final decree which husband had en¬ 
tered in prior action nunc pro tunc 
as of date prior to final decree In 
subsequent action was properly set 
aside. 


Cal.—^Taliaferro v. Taliaferro, 309 P. 

2d 839, 150 C.A.2d 230. 

ObjeotloiL to court’s juxlsdlctloiL held 
too late 

Court which had jurisdiction of 
subject matter of divorce action was 
justified in ruling on sufficiency of 
petition, and determination that peti¬ 
tion was sufficient, when in fact it 
may not have been because it failed 
to allege that husband had been a 
resident of the state for more than 
a year prior to institution of the ac¬ 
tion, merely made judgment errone¬ 
ous and not void, and objection to 
the court's jurisdiction on that 
ground could not be raised for the 
first time after the judgment was 
entered. 

Ky.—Morris v. Morris' Adm'x, 194 S. 
W,2d 850, 802 Ky. 616. 

27.5 Ga,—Carnegie v. Carnegie, 65 
S.£.2d 583, 206 Ga. 77. 

Disabilities of defendant 

Ga.—Carnegie v. Carnegie, supra. 

28, Pa.—^McDonnell v, McDonnell, 
41 Pa.Co. 337. 

29, N.C.—McKenzie v. McKenzie, 69 
S.E. 134, 153 N.C. 242. 

30, Ark.—Purnell v. Nichol, 292 S. 
W. 686, 173 Ark, 496. 

IMEisstatement of date and place of 
marriage 

Where court had jurisdiction of 
sut>Ject matter of divorce and of 
parties, fact that defendant misstated 
date and place of marriage in his 
petition for divorce was insufficient 
to set aside decree. 

Mo.—Stratford v. Stratford, 226 S.W. 

2d 160, 240 Mo.App. 1183. 

Fsilnre to state cause of action 
That cross complaint for divorce 
fails to state cause of action for 
desertion does not render divorce 
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decree void so as to subject it to 
vacation. 

Cal.—Greenwood v. Greenwood, 297 
P. 689, 112 C.A. 691. 

Obviously, a clexloal defect in di¬ 
vorce complaint in alleging prior 
marriage did not render complaint 
insufficient to withstand motion to 
set aside judgment. 

Idaho.—Rice v. Rice. 267 P. 1076, 46 
Idaho 418. 

SI. Ky.—Greer v. Greer, 76 S.W. 
166, 25 Ky.L. 056, rehearing de¬ 
nied 77 S.W. 703, 25 Ky.L. 1247. 

32. Tex.—Snyder v. Snyder. Civ. 
App., 279 S.W. 897. 

33. Cal,—Hite v. San Francisco 
Mercantile Trust Co., 106 P. 102, 
156 C. 766. 

34. Tex.—Sykes v. Speer, Civ.App., 
112 S.W. 422. 

19 C.J. p 166 note 10. 

35. Or.—Orr v. Orr, 144 P. 763, 146 
P. 964, 76 Or. 137. 

19 C.J. p 166 note 20. 

Rendering judgment without further 
evidence 

If court rendered divorce decree 
without having further evidence by 
depositions, decree at most was er¬ 
roneous but not void, since court 
had jurisdiction. 

Cal.—Greenwood v. Greenwood, 297 
P. 589, 112 C.A. 691. 

36. Mo.—^Morris v. Morris, 60 Mo. 
App. 86. 

37. Mass.—^Holbrook v. Holbrook, 
114 Mass. 568. 

38. R.I.—David v. David, 130 A. 861, 
47 R.L 122. 

38.5 Ga.—Wade v. Wade, 25 S.B.2dL 
683, 195 Ga. 748. 

39. Wash.—^Adams v. Adams, 42 P. 
2d 787, 181 Wash. 192. 

19 CJ. p 165 note 14. 
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dent,or excusable neglect^i is a ground for modi¬ 
fying or vacating a divorce decree; and in a prop¬ 
er case such a decree may also be modified or set 

aside for inadvertence^^ or mistake.^3 jt is not, 

however, every mistake or misunderstanding which 
is sufficient for such purpose and a court may 
properly refuse to set aside a judgment on the 
ground of mistake where the mistake is the result 
of inexcusable negligence.'*® 

Insanity; non compos mentis. While the mere 
fact that defendant was insane at the time of the 
granting of the judgment is not sufficient of itself 
to cause it to be vacated,*® such fact may be suf¬ 
ficient when considered in connection with other 
circumstances,**^ as, for example, his subsequent 
restoration.*® Where the evidence establishes that 
the party moving to set aside the decree on the 
ground of insanity was in fact not insane, the grant¬ 
ing of the motion is error.*®-® 

A divorce decree and orders will be set aside 
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where a non compos mentis defendant was not rep¬ 
resented by a guardian ad litem or general guardi¬ 
an,*®-io or where, although a guardian ad litem 
was appointed, his representative was ignored and 
the proceedings were thus transacted ex parte with¬ 
out notice to him ;48.15 and this is true regardless of 
whether the procurement or concoction of the decree 
under such circumstances was an intentional cir¬ 
cumvention of proper legal procedure.*®-®® 

b. Fraud or Duress 

(1) In general 

(2) Collusion 

(1) In General 

A Judgment or decree of divorce may be vacated for 
fraud or duress. Under most authorities, the fraud must 
be extrinsic to the matters examined and determined in 
the divorce proceeding. 

Fraud or imposition in obtaining a divorce decree 
or judgment is generally recognized as a sufficient 
ground for modifying it or setting it aside,*® a 


XTefiTlUreiLoe a4i not unavoidable cas¬ 
ualty or misfortune 

(1) A defendant was not entitled to 
have judgment vacated after ex¬ 
piration of term on ground that his 
lack of knowledge of taking of dep¬ 
ositions and submission of case be¬ 
cause of attorney's withdrawal con¬ 
stituted "unavoidable casualty or 
misfortune" where Judgment was 
entered after two terms had inter¬ 
vened after withdrawal of attorney 
without any steps having been tak¬ 
en by defendant to prosecute or de¬ 
fend action. 

Ky.—^Puson V. Fuson, 132 S.W.2d 608, 
280 Ky. 91. 

(2) Possible neglect of wife's coun¬ 
sel to carry out her wishes that her 
divorce suit be dismissed and that 
she be informed of the proceedings 
was not such unavoidable casualty or 
misfortune as would justify setting 
aside divorce judgment procured by 
husband filing counterclaim. 

Ky.—^McKay v. McKay, 260 S.W.2d 
945. 

40. Physical coii.dJ.tlo]i. held not ao. 
cident preventing husband from be¬ 
ing in attendance. 

Tex.—Wagley v. Wagley, Clv.App., 
230 S.W. 493. 

41. Ariz.—Blair v. Blair, 62 P.2d 
1321, 48 Ariz. 601. 

42. Ind.—^Poote v. Foote, 102 N.B. 
398, 53 Ind.App. 673. 

19 C.J. p 166 note 11. 

Decree entered through clerical 
error may be vacated. 

Mass.—Chagnon v. Chagnon, 15 N.B. 
2d 231, 300 Mass. 309. 


Decree Inadvertently granted under 
repealed statute should be set aside. 
Mass.—Wales v. Wales, 119 Mass. 89. 
19 C.J. p 166 note 24. 

43. Mass.—^Bldridge v. Eldridge, 180 
KB. 137, 278 Mass. 309. 

19 C.J. p 166 notes 21, 23. 

44. Mich.—Orth v. Orth, 37 KW. 
67, 69 Mich. 158. 

19 C.J. p 166 note 22. 

Solicitor’s mistake 
A bill in equity does not lie on the 
ground that the original decree was 
rendered through the mistake, care¬ 
lessness, or unfaithfulness of defend¬ 
ant's solicitor. 

Ark.—^McMurray v. McMurray, 240 
S.W. 1078, 153 Ark. 366. 

Cal.—Greenwood v. Greenwood, 297 
P. 689, 112 C.A. 691. 

45. Tex.—Wagley v. Wagley, Civ. 
App., 230 S.W. 493. 

46. Md.—^Noellert v. Noellert, 182 A. 
427,169 Md. 559. 

Va.—^Taylor v. Taylor, 165 S.E. 414, 
159 Va. 338. 

47. Wash.—Adams v. Adams, 42 P. 
2d 787, 181 Wash. 192. 

19 C.J. p 165 note 8. 

Desertion 

A wife who was Insane during large 
portion of three-year period next be¬ 
fore filing of husband's libel for di¬ 
vorce on ground of desertion lacked 
mental capacity necessary to form 
intent required to constitute desertion 
for such period, so as to require an¬ 
nulment of divorce granted husband 
on such ground. 

Me.—^Preston v. Reed, 60 A.2d 96, 
142 Me. 275. 

48. Wis.—^Moran v. Moran, 178 K 
W. 248. 172 Wis. 69. 


48.5 Mo.—Willis V. Willis, App., 274 

S. W.2d 621. 

48.10 Ala.—^Box V. Box, 45 So.2d 167, 
253 Ala. 297—Stephens v. Stephens, 
45 So.2d 163, 263 Ala. 316—Farrell 

V. Farrell, 10 So.2d 163, 243 Ala. 
389. 

48.15 Ala.—Stephens v. Stephens, 45 
So.2d 153, 253 Ala. 315. 

48.20 Ala.—^Box v. Box, 45 So.2d 167, 
253 Ala. 297. 

49. U.S.—Corpus Jlixls Secundum 
cited itt Cohen v. Randall, C.C.A.K 

T. , 137 P.2d 441, 443, certiorari de¬ 
nied 64 S.Ct. 263, 320 U.S. 796, 88 
L.Ed. 480. 

Ala.—^Miller v. Miller, 189 So. 768, 238 
Ala. 228—Miller v. Miller, 176 So. 
284, 234 Ala. 453. 

Ariz.—^Leeker v. Leeker, 202 P. 397, 
23 Ariz. 170. 

Ark.—^Barksdale v. Barksdale, 279 S. 

W. 789, 170 Ark. 228. 

Cal.—Miller v. Miller, 166 P.2d 931, 
26 C.2d 119—Raps v. Raps, 125 P.2d 
826, 20 C.2d 382—^Baker v. Baker, 
18 P.2d 61, 217 C. 216—Aldrich v. 
Aldrich, 264 P. 754, 203 C. 433— 
McGuinness v. Superior Court in 
and for City and County of San 
Francisco, 237 P. 42, 196 C. 222, 40 
A.L.R. 1110. 

Peterson v. Peterson, 288 P.2d 
171, 136 C.A.2d 812—Rhea v. Mill- 
sap, 166 P.2d 941, 68 C.A.2d 449— 
McKeever v. Superior Court of Cal¬ 
ifornia in and for San Mateo Coun¬ 
ty. 259 P. 373, 86 C.A. 381. 

Colo.—^Matthews v, Matthews, 216 P. 
704, 73 Colo. 697. 

Ga.—^Tillinghast v. Clay, 111 S.B. 384, 
152 Ga. 816. 

Ill.—Traistar v. Traistar, 29 KE.2d 
286, 306 I11.APP. 509. 



27A C.J.S. 

decree so obtained being regarded as voidable and 
not void;*9-5 and a decree may be set aside for 
fraud even though an innocent person will be in- 
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juriously affected thereby.®® The power of an 
equity court to grant relief against a fraudulent 


Iowa.—^Bowen v. Bowen, 258 N.W. 
882, 219 Iowa 650. 

Ky.—Kirk v. Kirk, 240 S.W.2d 698— 
Corpus Juris Secundum cited in 
Sheffer v. Speckman, 205 S.W.2d 
305, 307, 306 Ky. 627—^Moran v. 
Moran, 137 S.W.2d 418, 281 Ky. 739 
—^Logsdon V. Logsdon, 263 S.W. 728, 
204 Ky. 104. 

La.—^Miller v. Miller, 100 So. 45, 166 
La 46. 

Md.—Croyle v. Croylo, 40 A.2d 374, 
184 Md. 126. 

^ich.—Curtis v. Curtis, 229 N.W. 622, 
250 Mich. 105. 

Minn.—^Bloomquist v. Thomas, 9 N.W. 
2d 337, 215 Minn. 35. 

Mo.—Coleman v. Coleman, App., 277 
S.W.2d 866—^Lewis v. Lewis, 176 
S.W.2d 666, 238 Mo.App. 173—Cof¬ 
fey V. Coffey, App., 71 S.W.2d 141 
—Hairs v. Hairs, 300 S.W. 640, 222 
Mo.App. 941—Jones v. Jones, 272 
S.W. 1038, 218 Mo.App. 301—Cates 
y. Cates, 216 S.W. 673, 202 Mo.App. 
352. 

Mont.—Hall v. Hall, 226 P. 469, 70 
Mont. 460. 

Neb.—Pasko v. Trola, 46 N.W,2d 130, 
153 Neb. 750—Shinn v. Shinn. 29 
N.W.2d 629, 148 Neb. 832, 174 A.L.P. 
610—^Dudgeon v. Dudgeon, 5 N.W.2d 
133, 142 Neb. 82. 

N.J.—Plodzien v. Plodzien, 189 A. 621, 
121 N.J.Eq. 270. 

N.T.—D’Auria v. D'Auria, 103 N.T.S. 
2d 741, 200 Mfse. 939—Owens v. 
Owen.q, 269 N.Y.S. 35.3, 150 Mi.sc. 
362—Kahn v. Kahn, 213 N.Y.S. 324, 
126 Mine. 44. 

Ohio.—Jelm v. Jelm, 92 N.K.2d 275, 89 
Ohio App. 47, alllrnied 98 N,K.2d 
401, 165 Ohio St. 226, 22 A.L.Il.2a 
1300. 

Okl.—Lambert v. Lambert, 245 P.2d 
436, 206 Okl. 577—Wooden v. 

Wooden, 239 P. 231, 113 Okl. 81— 
Le Clair v. Calls Him, 233 1\ 30tS7, 
106 Okl. 247. 

Pa.—Nixon v. Nixon, 193 A. 132, 127 
Pa.Supor. 407, reversed on other 
grounds 198 A. 154. 329 Pa. 256— 
Carey v. Carey, 183 A. 371, 3 21 3»ii. 
Super. 251—Willetts v. Willetts, 96 
Pa.Super. 198—'fern pie ton v. Tem¬ 
pleton, 86 Pa.Super. 142—Walton 
V. Walton, 84 l»n.Super. ,166—Flem¬ 
ing V. leicming, 83 Pa.Super, 554, 
McCuo V. MeCue, 37 I*a.D!Ht. & 
Co. 752, 30 St^h.Ijeg.nec. 357—Phil¬ 
lips V. Phillips, 6 St Co. 81 

—Zanes v. Zancs, 2 I*a.Dist. St Co. 
161, 70 Pitt8b.Lcg.J. 518. 36 York 
Log.Hec. 9. 

Small V. Small. Com.Pl., 15 
Beaver 224—Kahn v. Kahn, Com. 
PI., 47 Lack.Jur. 101—Oshinski v. 
Oshlnski, Coin.Pl,. 34 Luz.Leg.K«g. 
280. 


—^De Rohhio v. De Hobbio, 14 A. 
2d 19, 65 R.I. 188, motion denied 16 
A.2d 327, 65 R.I. 443—Berger v. 
Berger. 117 A. 361, 44 R.L 296. 
S.D.—Cobb V. Cobb, 179 N.W. 498, 43 
S.D. 388. 

Tenn.—^Martin v. Martin, 292 S.W.2d 
9—^Rose V. Rose. 146 S.W.2d 773, 
176 Tenn. 680—^Barbra v. Barbra, 98 
S.W.2d 89, 170 Tenn. 569. 

Tex.—Snyder v. Snyder, Civ.App., 279 
S.W. 897. 

Va.—Tarr v. Tarr, 85 S.E.2a 401. 184 
Va. 443. 

Wash.—Adams v. Adams, 42 P.2d 787, 
181 Wash. 192—Smith v. Smith, 
269 P. 821, 148 Wash. 467. 

19 C.J. p 166 note 28. 

Setting aside default decree for fraud 
see supra § 166. 
heading ease 

Ky.—^Logsdon v. Logsdon, 263 S.W. 
728, 204 Ky. 104. 

State has a definite interest in mat¬ 
ter of divorce, and hence when it 
appears to the trial court while mat¬ 
ter is still within its control, that it 
is po.sslblo, under charges made in a 
sworn answer, that court is being 
imposed on, it is its duty to have 
matter investigated and charges sift¬ 
ed so that, if such a fraud has been 
perpetrated, corrective action may be 
taken. 

Tenn.—^Bauer v. Bauer, 197 S.W.2d 
892, 184 Tenn. 217. 

Attack held based on firaud 
Ga.—McGahco v. McGahee, 48 S.B.2d 
675, 204 Ga. 91. 

Xiimlted vacation 

Minn.—^Johnson v. Johnson, 84 N.W. 

2d 249. 250 Minn. 282. 

Nonexisting cause of action 
Securing of a divorce decree on a 
nonexiHting cause of action, where 
It would not havo been granted had 
fa<*ts which wore known to party 
securing decree been disclosed to 
court when the decree was rendered, 
constituted a fraud practiced on the 
court in the procuremnet of the de¬ 
cree which authorized the setting 
aside of decree. 

Ark.-Wilder v. Wilder, 181 S.W.2d 
17, 207 Ark. 414. 

Palsft affidavit 

If allldavit, on application for final 
divorce decree, that all requirements 
in interlocutory decree had been com¬ 
plied with was false in any respect or 
in any amount required by inter¬ 
locutory decree, such falsity would 
warrant sotting aside final decree 
based on aflldavit. 

Cal.—Miller v. Miller, 166 P.2d 931, 
26 C.2d 119. 

Burton V. Burton, 320 P.2d 910, 
167 CJL2d 869. 
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Types of fraud distiugrnlshed 
In divorce action, fraud that re¬ 
lates only to merits between parties, 
that is, the issues Joined by the 
pleadings, is considered differently 
from fraud that prevents defendant 
from presenting his defense, and if 
a Judgment is to be declared void, 
so as to mark a final adjudication 
of the rights of the parties, this may 
be accomplished only when it ap¬ 
pears that witness who swore falsely 
has been convicted of perjury. 

N.C.—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.C. 286. 

Status of prospective creditor 

Statute providing that fraud will 
authorize equity to relieve against 
Judgments and decrees obtained by 
imposition would not authorize a di¬ 
vorced husband to bring action to 
cancel a divorce decree obtained by 
wife from a previous husband un¬ 
less plaintiff could bring himself 
within status of a prospective cred¬ 
itor whom the wife sought to defraud 
by the previous divorce proceeding. 
Ga.—^Martocello v. Martocello, 30 S. 
E.2d 108, 197 Ga. 629. 

TTuder Florida law, no attack on a 
divorce decree obtained by fraud is 
available to a party. 

N.T,—^In re Hittleman’s Will, 112 N. 
T.S.2d 796. 

Buie Umlted 

“We do not mean to imply that the 
court should strike down every de¬ 
cree obtained by fraud. Justice is 
the ultimate end of every Judicial in¬ 
quiry, and Justice may require ®that 
such a decree remain undisturbed. 
Other interests may have intervened, 
new conditions may have arisen, and 
the lapse of time may have Justified 
actions of parties, feeling secure in 
their rights, which it would be unjust 
to disturb.” 

Md.—Rucker v. Rucker, 45 A.2d 282, 
283, 185 Md. 539. 

49i5 N.C,—Carpenter v. Carpenter, 
93 S.B.2d 617, 244 N.C. 286. 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

50. Ark.—Corpus Juris cited lu Mur¬ 
phy V. Murphy, 140 S.W.2d 416, 419, 
200 Ark. 468. 

Cal.—^Nelson v. Nelson, 60 P.2d 982, 
7 C.2d 449. 

Johnson v. Johnson, 185 P.2d 49, 
81 C.A.2d 686—Rhea v. Millsap. 166 
P.2d 941, 68 C.A.2d 449. 

Mont—Hall v. Hall, 226 P. 469, 76 
Mont 460. 

19 C.J. p 167 note 29. 

Remarriage as not constituting ob¬ 
jection or defense to setting aside 
of divorce decree see infra | 171, 
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divorce decree cannot, and does not, depend on how 
the court is made aware of the fraud.50-5 

It must appear, however, that the judgment 
or decree was in fact procured by fraud, and the 
complaining party must be able to show that he or 
she was free from fault, neglect, or inattention to 
his or her case,5i«6 and that he or she relied on the 


wrongful conduct, to his or her injury.5i.i0 j^ust 
also appear that the fraud was practiced in the very 
act of obtaining the judgment or decree,5i.i5 and, 
although there is authority not so requiring, 5 1.20 
that it was extrinsic or collateral to the matters 
which were, or could have been, examined and de¬ 
termined in the original divorce proceeding,52 and 


50.5 Md.—^Rucker v. Rucker, 45 A.2d 
282,185 Md. 539. 

51. Ga.—^Don v. Don, 123 S.B. 268, 
158 Ga. 254. 

Tex.—Wagley v. Wagley, Civ.App., 
230 S.W. 493. 

19 C.J. p 166 note 28 [a]. 

Praad not presumed 
Husband and wife do not stand In 
fiduciary relationship in divorce pro¬ 
ceedings, and hence fraud which will 
warrant the setting aside of divorce 
decree will not be presumed. 

Ala.—Farrell v. Farrell, 10 So.2d 153, 
243 Ala. 389. 

Prand held not shown 
Ark.—Day v. Langley. 152 S.W.2d 
308, 202 Ark. 775. 

Cal.—Pietro v. Pietro, 305 P.2d 916, 
147 C.A2d 788. 

Ky.—McKay v. McKay. 260 S.W.2d 
945. 

Mo.—Jones v. Jones, App., 254 S.W. 
2d 260. 

Okl.—Phillips V. Phillips, 126 P.2d 
254, 190 OkL 617. 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

Absence of revexiflcation of cross 
petition held not a fraud preventing 
a fair submission of the controversy, 
and could not suffice as basis for set¬ 
ting aside divorce decrea 
Mo.—Ellis V. Ellis, 263 S.W.2d 849. 
51.S» Fla.—^Masilotti v. Masilotti, 29 
So.2d 872, 168 Fla. 663—Matsis v. 
Matsis, 21 So.2d 545, 155 Fla. 786. 
Mo.—McCarty v. McCarty, 300 S.W.2d 
394. 

Jones V. Jones, App., 254 S.W.2d 
260. 

Hegligence held not shown 
Ala.—Smith v. Smith, 10 So.2d 664, 
243 Ala. 488. 

SCnowledge of bigamous marriage 
Plaintiif could not maintain action 
to set aside divorce Judgment ob¬ 
tained by defendant, on ground that 
marriage between them was biga¬ 
mous because of an alleged prior un¬ 
dissolved marriage of defendant, 
where plaintiff knew of the alleged 
bigamous marriage during trial of 
divorce suit and did not contest di¬ 
vorce on ground that marriage was 
bigamous. 

Ind.—Chermak v. Chermak, 88 N.E.2d 
250, 227 Ind. 625. 

Knowledge of falsity of representa¬ 
tion 

Even if husband's representation 
concerning residence was fraudulent, 
wife's blind reliance thereon and her 


knowledge of its falsity in time to 
interpose a defense before trial court 
lost Jurisdiction of husband's divorce 
action precluded her from attacking 
divorce decree on ground of lack of 
Jurisdiction of court. 

Ala.—Levine v. Levine, 80 So.2d 236, 
262 Ala. 491. 

51.10 Ga.—Hubbard v. Whatley, 38 
S.E.2d 738, 200 Ga. 751. 

51.15 Ala.—Stephens v. Stephens, 37 
So.2d 918, 251 Ala. 431—Graham 

V. Graham, 36 So.2d 316, 251 Ala. 
124—^Anderson v. Anderson, 34 So. 
2d 685, 250 Ala. 427. 

Mo.—^Lewis v. Lewis, 176 S.W.2d 
556, 238 Mo.App. 173. 

51.20 Wis.—Weber v. Weber, 61 N. 

W. 2d 18, 260 Wis. 420. 

52. Ala.—Stephens v. Stephens, 37 
So.2d 918, 251 Ala. 431—Graham v. 
Graham, 36 So.2d 316, 251 Ala. 124 
—^Anderson v. Anderson, 34 So.2d 
686, 250 Ala. 427—Miller v. Miller, 
175 So. 284, 234 Ala. 453. 

Ariz.—Schuster v. Schuster, 73 P.2d 
1345, 51 Ariz. 1. 

Ark.—^Jamieson v. Jamieson, 268 S, 
W.2d 881, 223 Ark. 845. 

Cal.—Raps v. Raps, 125 P.2d 826, 20 
C.2d 382. 

Pietro V. Pietro, 305 P.2d 916, 
147 C.A.2d 788—Deyl v. Deyl, 199 
P.2d 424, 88 C.A.2d 636. 

Idaho.—Corpus Juris Secundum cited 
in Parke v. Parke, 242 P.2d 860, 863, 
72 Idaho 435. 

Md.—Tabellng v. Tabeling, 146 A. 
389, 157 Md. 429. 

Mass.—Clarke v. Clarke, 169 N.B. 750, 
262 Mass. 297. 

Mo.—McCarty v. McCarty, 300 S.W. 
2d 394—Ellis V. Ellis, 263 S.W.2d 
849. 

Jones V. Jones, App., 264 S.W.2d 
260—Crain v, Crain, App., 205 S.W. 
2d 897—Grages v. Grages, App,, 
184 S.W.2d 749. 

Mont.—^Deich v. Deich, 323 P.2d 35— 
Hall V. Hall, 226 P. 469, 70 Mont. 
460—Clark v. Clark, 210 P. 93, 64 
Mont. 886. 

Nev.—Chamblln v. Chamblin, 27 P. 
2d 1061, 55 Nev. 146—Confer v. Sec¬ 
ond Judicial Dist. Court in and for 
Washoe County, 234 P. 688, 49 Nov. 
18, rehearing denied 236 P. 1097, 
49 Nev. 18. 

N.Y.— Corpus Juris Secundum cited 
in Finan v. Finan, 47 N.T.S.2d 429, 
433. 

Pa.—Cortese v. Cortese, 63 A.2d 420, 
163 Pa.Super. 653—Hinton v. Hin¬ 
ton, 96 Pa.Super. 267. 
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Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101. 

R.I.—Broduer v. Broduer, 167 A. 104 
53 R.I. 460. 

Tex. —Griffin v, Griffin, Civ.App,, 306 
S.W.2d 196, error dismissed— Wag- 
ley V. Wagley, Civ.App., 230 S.W. 
493. 

Procedure as not alfeetlBg rule 
The text rule applies equally, 
whether the Judgment or decree is 
attacked by a motion or by a sepa¬ 
rate suit. 

Mont.—Clark v. Clark, 210 P. 93 64 
Mont. 386. 

What constitutes extrinsic or ooL 
lateral fraud 

(1) Extrinsic or collateral fraud 
which will empower court to set 
aside divorce Judgment obtained 
thereby is some act or conduct of 
prevailing party which has prevent¬ 
ed fair submission of controversy. 
Cal.—Godfrey v. Godfrey, 86 P.2d 357, 

362, 30 C.A.2d 370. 

Pa.-n|Carey v. Carey, 183 A. 371, 373, 
121 Pa.Super. 261—Willetts v. Wil¬ 
letts, 96 Pa.Super. 198, 204—^Mc- 
Fadden v. McFadden, 91 Pa.Super. 
301, 306. 

(2) Where husband appeared by 
attorney in divorce action brought 
by wife in Maryland and knew of de¬ 
cree in wife's favor entered therein 
before bringing divorce action in 
California, but concealed such facts 
from court, husband was guilty of 
extrinsic fraud" justifying setting 
aside of decrees in his divorce ac¬ 
tion. 

Cal.—Daut v. Daut, 220 P.2d 63, 98 a 
A,2d 375. 

(3) Resumption of marital rela¬ 
tions after decree nisi and conceal¬ 
ment of such fact from court which 
later enters divorce decree absolute 
constitute extrinsic fraud for which 
decree may be vacated by court 
which granted it. 

Mass.—^Kalmus v. Kalmus, 110 N.B.2d 
760, 330 Mass. 41—Meyer v. Meyer, 
96 N.E.2d 645, 326 Mass. 491. 
Mich,—Linn v. Linn, 69 N.W.2d 147, 
341 Mich. 668. 

(4) Obtaining final divorce decree, 
after reconciliation and resumption 
of marital relations following inter¬ 
locutory decree, without notice or 
knowledge of other spouse, is ex¬ 
trinsic fraud as to both other spouse 
and court. 

Cal.—^Kronman v. Kronman, 18 P.2d 
712,129 C.A. 10. 
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not merely intrinsic in the sense of having pertained 
to the merits of the cause on which the judgment 
was rendered ;®2.5 but it has also been held that 

whether the fraud is considered as extrinsic or in¬ 
trinsic, the granting of relief from the decree is 
governed by general equitable considerations.52.io 

The decision to set aside a final divorce decree on 
the ground of fraud is discretionary with the trial 
court,®in the absence of a clear showing of 

abuse of discretioii.®2.20 

The fraud authorizing the setting aside of the de¬ 
cree may be such as deprives defendant of notice 
of the pendency of the proceeding,®® and an inten¬ 
tional act by one who has brought a divorce action. 
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having the effect of preventing his adversary from 
making a defense, amounts to fraud on the opposing 
party, as well as on justice, justifying a court in 
setting aside the decree so obtained.®®*® Where, 
however, the requirements of the law as to notice 
have been strictly complied with, failure to furnish 
defendant with any other means of knowledge is not 
fraud requiring vacation of the decree;®^ and a 
defendant who withholds from plaintiff information 
as to her whereabouts cannot claim fraud in his 
failing to give her personal notice of the action for 
divorce.®^*® 

The fraud may also consist in inducing the court 
to act in excess of its jurisdiction®® or in concealing 
facts from the court®®*® or the fraud may consist 


TioIatiOB. of afirreement l>etW6exL par¬ 
ties 

Cal.—Johnson v. Johnson, 185 P.2d 
49, 81 C.A.2d 686. 

Prand held intrinsic and not extrin¬ 
sic 

U.S.—Johiison V. First Nat. Bank In 
Wichita, Kan., C.A.K:an.. 223 F.2d 
31. 

Cal.—^Mumma v. Mumma, 194 P,2d 
24, 86 C.A.2d 183. 

Ind.—Cherniak v. Chermak, 88 N.E.2d 
260, 227 Ind. 625. 

Kan.—^Fincher v. Fincher, 324 P.2d 
159, 182 Kan. 724. 

Mo.—^Jones v. Jones, App., 204 S.W.2d 
260. 

Nov.—Calvert v. Culvert, 122 P.2d 
426, 61 Nov. 168. 

N.T.—D'Anrla v, D'Aurla, 103 N.Y.S. 
2d 741, 200 Mlsc. 939. 

52.5 Ala.—Stephens v. Stephens, 37 
So.2d 918, 261 Ala. 431—Graham 

V. Graham, 36 So.2d 316, 251 Ala. 
124—^Anderson v. Anderson, 34 So. 
2d 586, 250 Ala. 427. 

Mo.—^McCarty v. McCarty, 300 S.W. 
2d 394. 

Jones V. Jones, App., 254 S.W.2d 
260—Lewis v. Lewis, 176 S,W.2d 
566, 238 Mo.App. 173. 

“Even fraud is not sufUi'Ient In 
such an attack if the fraud Involved 
the same matter which was notually 
tried or so In issue that it mlKhl have 
been tried.” 

N.T.—D’Auria V. ITAurla, 103 N.Y.S. 

2d 741, 746, 200 Misc. 939. 

Pailnre to contest claim 
To support a suit to set aside de¬ 
cree obtained on false and fraudu¬ 
lent a.*)sertlon of statutory Kround 
for divorce, it must he made to ap¬ 
pear that respondent failed to con¬ 
test the claim without noKliKf^nee, as 
by complainant’s fraud; otherwise 
such claim became an issue in the 
case and intrinsic In nature. 

Ala.—Spencer v, Spencer, 47 So.2d 
252, 254 Ala. 22. 

52.10 N.W.—Bussey v. Bussey, 64 A. 
2d 4, 95 N.H, 340, 12 A.L.2t.2d 161. 


52.15 Minn.—Berg v. Berg, 84 N.W. 

2d 722, 227 Minn. 173. 

N.H.—Bussey v. Bussey, 64 A.2d 4. 95 
N.H. 349, 12 A.L.R.2d 161. 
Discretion generally see supra S 168 
(1) a. 

52.20 Minn.—^Berg v. Berg, 34 N.W. 
2d 722, 227 Minn. 173. 

53. Ark.—Edwards v. Edwards, 61 S. 

W.2d 53, 187 Ark. 545—^Morgan v. 
Morgan, 283 S.W. 979, 171 Ark. 
178. 

Colo.—Coppinger v. Coppinger, 274 P. 

2d 328, 130 Colo. 175. 

Ill,—Sullivan v. Sullivan, 276 IlLApp. 
697. 

Ky.—Crowe v. Crowe, 95 S.W.2d 261, 
264 Ky. 603. 

N.C,—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.C. 286—Fowler v. 
Fowler, 130 S.B. 316. 190 N.C. 636. 
Pa.—Cortese v. Cortese, 63 A.2d 420, 
163 Pa.Super. 553. 

Hioltham v. Holtham, 77 Pa,Dist. 
& Co. 17, 25 Leh.L.J. 5—^Zanes v. 
Zanes, 2 Pa.Dist. & Co. 161, 70 
l»ittsb,Leg.J. 518, 36 York Leg.Rec. 
9. 

Tex,—Grlffln v. Griffin, Civ.App., 306 
S.W.2d 196, error dismissed. 

19 aj, p 167 note 31. 

Vraudalent affidavit 

A ilnal divorce decree may be va¬ 
cated where service of summons by 
puhliration Is based on a false and 
fraudulent allldavit. 

Cal.—Aldrich v. Aldrich, 264 P. 764, 
203 C. 433. 

Fla,—Hussell v. Russell, 177 So. 280, 
129 Fla. 866. 

Ivy,—IrfOgsdon v. Logsdon, 263 S.W. 
728, 204 Ky. 104. 

N.C.—Hatley v. Hatley, 163 S.E. 693, 
203 N.C. 677. 

Or.—Sturm v. Cooper, 28 P.2d 231, 141 
Or. 683. 

19 O.J. p 167 note 31 [a]. 

Service by publication 

In wife's action to set aside decree 
for fraud in procuring service by 
publication on theory that she was 
nonresident, ultimate issue was not 
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whether allegation of nonresidency 
was untrue, but whether allegation 
was made by husband when he knew 
it was untrue, or without knowing 
or without reasonable grounds to be¬ 
lieve It was true. 

Mo.—Coleman v. Coleman, App., 277 
S.W.2d 866—Nieman v. Nleman, 
App., 127 S.W.2d 34. 

53.5 Minn.—Berg v. Berg, 34 N.W. 
2d 722, 227 Minn. 173. 

N.C.—Carpenter v. Carpenter, 93 S.B. 
2d 617, 244 N.C. 286. 

54. Mich.—^Paynton v. Paynton, 160 
N.W. 837, 194 Mich. 604. 

Pa.—^Kahn v. Kahn, 47 Lack.Jur. 101. 
19 C.J. p 167 note 32. 

54.5 Pa.—^Knode v. Knode, 48 A.2d 
151, 159 Pa.Super. 210. 

55. Minn.—Sammons v. Pike, 120 N, 
W. 640, 122 N.W. 168, 108 Minn. 
291, 133 Am.S.R. 425, 23 L.R.A.,N. 
S., 1254. 

19 C.J. p 167 note 33. 
nSisrepreseiLtatioii not fatal to Juris¬ 
diction 

A divorce decree could not be set 
aside because of husband’s alleged 
fraudulent representation that he was 
a resident of county where divorce 
was granted, since that would not 
be fatal to Jurisdiction of the court, 
provided court acauired Jurisdiction 
of the wife. 

Mo.—Grages v. Grages> App., 184 S. 
W.2d 749. 

55.5 Ark.—Wilder v. Wilder, 181 S. 
W.2d 17, 207 Ark. 414. 

Cal.—Nelson v. Nelson, 60 P.2d 982, 7 
C.2d 449. 

Ky.—Kirk v. Kirk, 240 S.W.2d 698. 

Va.—^Tarr v. Tarr, 35 S.E.2d 401, 184 
Va. 443. 

Insanity of plaintiff 
Wis.—Heine v. Witt, 28 N.W.2d 248, 
261 Wis. 167. 

Insanity of defendant 
Ark.—Wilder v. Wilder, 181 S.W.2d 
17, 207 Ark. 414. 
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in concealing facts from the other party.^s.io 

Perjury. The fraud may consist of perjured or 
false testimony given in favor of plaintiff,^6 pro¬ 
vided it relates to matter extrinsic or collateral to 
^e matter examined and determined in the origi¬ 
nal divorce proceedings otherwise the perjury, 
with a few exceptions,does not constitute such 
fraud as justifies setting aside a decree,especial- 
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ly where defendant had ample opportunity to meet 
the false testimony,®^ or where, even if the alleged¬ 
ly perjured evidence had been discredited, the 
grounds of divorce would still have been amply sup¬ 
ported.® 

Another statement is that a divorce decree which 
is in all respects regular on the face of the judgment 
roll is at most voidable, and not void, on the ground 


Immoral condnot 'before final decree 
Mich,—^Linn v. Linn, 69 N.W.Sd 147, 
341 Mich. 668. 

Fresrnancy of plaintiff at time of di¬ 
vorce hearinsr 

Mich.—^De Haan v. De Haan, 82 N.*W. 

2d 432, 348 Mich. 199. 

Facts affecting’ defendant’s property 
rights 

Mich.—^Berg v. Berg, 67 N.W.2d 889, 
336 Mich. 284. 

Attempted reconciliation 

R.I.—Tobin v. Tobin, 38 A.2d 756, 70 

R. I. 362. 

55.10 Cal.—^Nelson v. Nelson, 60 P. 
2d 982, 7 C.2d 449. 

Procurement of entry of final decree 
Cal.—^Nelson v. Nelson, supra. 

56. La.—Spence v. Spence, 105 So. 

28, 158 La. 961. 

19 C.J. p 167 note 34. 

Setting aside default decree obtained 
upon perjured testimony see supra 
§ 166. 

In Georgia the fact that a divorce 
decree was based on perjured testi¬ 
mony is ground for declaring it void 
and of no effect only where it ap¬ 
pears that the witness giving such 
testimony has been convicted of per¬ 
jury. 

Ga.—^Haygood v. Haygood, 9 S.E,2d 
834, 190 Ga. 445, 130 A.L,R. 87. 
WUlfnlly false or perjured evidence 
Fla.---North v. Ringling, 7 So.2d 476, 
149 Fla. 739, 762. 

Perjured testimony as to residence 
Ark.—^Dobbs v. Dobbs, 282 S.W.2d 812, 
225 Ark. 397. 

Contempt proceeding 
Fact that husband argued, in effect, 
in contempt proceeding for failure 
to comply with decree, that he had 
testified falsely in original divorce 
proceeding did not require reopening 
of decree, but rather reflected on 
veracity and good faith of his affida¬ 
vit presented in contempt proceeding. 
•Md.—Brewster v. Brewster, 114 A.2d 
63, 207 Md. 193. 

.57. Mo.—Crain v. Crain, App., 206 

S. 'W.2d 897—Grages v. G rages, 

App., 184 S.W.2d 749. 

Pa.—Carey v. Carey, 183 A. 371, 121 
Pa.Super. 261—Willetts v. Willetts, 
96 Pa.Super. 198. 

Zanes v. Zanes, 2 Pa.Dist. & Co. 
161, 70 Pittsb.Leg.J. 618, 36 York 
Leg.Rec. 9. 


Tex.—Griffin v. Griffin, Civ.App., 306 
S.W.2d 196, error dismissed. 

Wash.—Smith v. Smith, 269 P. 821, 
148 Wash. 467. 

19 C.J. p 167 note 35. 

Decree entered on ex parte affidavit 
Party cannot contend that final di¬ 
vorce decree, entered on his ex parte 
affidavit, cannot be vacated for ad¬ 
mitted perjury therein. 

Wash.—Smith v. Smith, 269 P. 821, 
148 Wash. 467. 

Fraud in esta'blishing residence 

(1) Fraud in alleging and estab¬ 
lishing residence is not ordinarily 
ground for setting as^ie a divorce de¬ 
cree where it appears that the ques¬ 
tion of residence was in issue in the 
original proceeding and that the court 
had jurisdiction. 

Mont.—Clark v. Clark, 210 P. 93, 64 
Mont. 386. 

Nev.—Confer v. Second Judicial Dist. 
Court in and for Washoe County, 
234 P. 688, 49 Nev. 18, rehearing 
denied 236 P. 1097, 49 Nev. 18. 

R.I.—Broduer v. Broduer, 167 A. 104, 
63 R.I. 460. 

Tex.—Wagley v. Wagley, Civ.App., 
230 S.W. 493. 

(2) Where, however, by reason of 
the nonresidence of the parties, the 
court has no jurisdiction to grant 
a divorce decree, false representa¬ 
tions as to residence are sufficient 
to justify the court in setting it 
aside. 

Mo.—^Jones v. Jones, 272 S.W. 1038, 
218 Mo.App. 301. 

Pa.—Carey v, Carey, 183 A. 371, 121 
Pa.Super. 251—Willetts v. Willetts, 
96 Pa.Super. 198. 

Phillips V. Phillips, 6 Pa.Dlst. & 
Co. 81—^De Hollander v. De Hollan¬ 
der, 2 Pa.Dist & Co. 661. 

58. Iowa,—Wood V. May, 113 N.W, 
492, 136 Iowa 128, 126 Am.S.R. 223, 
12 L.R.A.,N.S., 891. 

19 C.J. p 167 note 36. 

59. Ala.—Corpus Juris cited in Mil¬ 
ler V. Miller, 189 So. 768, 769, 238 
Ala. 228. 

Ark.—^Edwards v. Edwards, 61 S.W.2d 
63, 187 Ark. 646. 

Iowa.—^Holmes v. Holmes, 176 N.W. 
691, 189 Iowa 266. 

Md.—Tabeling v. Tabeling, 146 A. 
389, 187 Md. 429. 

Mo.—Crain v. Crain, App., 205 S.W.2d 
897—Grages v. Grages, App., 184 
S.W.2d 749. I 


Mont—Hall V. Hall, 226 P. 469, 70 
Mont. 460—Clark v. Clark, 210 P 
93, 64 Mont 386. 

Nev.—Chamblin v. Chamblin, 27 P 2d 
1061, 65 Nev. 146. 

Pa.—^Mcl^adden v. McFadden, 91 Pa. 
Super. 301. 

Tenn.—Pinkston v. Pinkston, 237 S. 

W.2d 12, 34 Tenn.App. 276. 

19 C.J. p 167 note 37. 

Perjured statements charging aban¬ 
donment 

Where plaintiff husband was bona 
fide resident of state, court had ju¬ 
risdiction to grant divorce decree and 
such decree could not be set aside 
even if husband's statements charg¬ 
ing his wife with an abandonment 
were perjured. 

Ky.—Henmont Coal Co. v. Fisher, 269 
S.W.2d 480. 

False representations after decree 
has become absolute cannot affect 
the validity of the decree. 

Mass.—Clarke v. Clarke, 160 N.E. 750, 
262 Mass. 297. 

No conviction for perjury 

A final verdict and decree in di¬ 
vorce action would not be vacated and 
set aside at instance of husband for 
false testimony of wife as to ages 
of husband and wife and as to physi¬ 
cal and mental condition of husband, 
where wife has not been convicted for 
perjury. 

Ga.—Hubbard v. Whatley, 38 S.E.2d 
738, 200 Ga. 761. 

Amendment of sheriff’s return 
Where record disclosed that both 
parties to divorce action filed a mo¬ 
tion to amend sheriff's return to show 
personal service on defendant and 
that sheriff intervened and filed his 
motion objecting to proposed change 
on ground that his return was true 
and correct, judgment in divorce ac¬ 
tion amending sheriff's return would 
not thereafter be vacated on sheriff's 
application on ground that it was 
based on false testimony. 

Neb.—Davies v. De Lair, 27 N.W.2d 
628, 148 Neb. 396. 

ea Iowa.—Gelwicks v. Gelwicks, 142 
N.W. 409, 160 Iowa 676. 

Pa.—^McFadden v. McFadden, 91 Pa. 
Super. 301. 

60.5 Fla.—North v. Ringling, 7 So.2d 
476, 149 Fla. 739, 763. 
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of false swearing by way of pleading and of evi¬ 
dence relating to the cause or ground for di¬ 
vorce on motion in the cause, and on sufficient 
findings of fact made by the court incidentally to its 
determination thereof, the divorce decree may be 
set aside.®®-i5 

Duress is a valid ground for attack on a judg¬ 
ment of divorce ;®0.20 jf established, it is such 
ground as will support an attack on a divorce de- 
cree.®®-2® So, duress of a wife by her husband may 
constitute a sufficient ground for setting aside a 
decree obtained by or against her,6i even after death 
of the husband.®^ The decision to set aside a final 
divorce decree on the ground of duress is discre¬ 
tionary with the trial court,®2.6 in the absence of a 
clear showing of abuse of discrction.62.io 


The mere allegation that movant was prevented 
from making her defense to the divorce action be¬ 
cause of duress on the part of the petitioner there¬ 
in, without any allegation of any duress which would 
relieve movant of her duty to appear and make her 
defense, if any, is not sufficient ground for setting 
aside the decree.^^-15 

(2) Collusion 

In the absence of considerations of equity or public 
policy, a collusive divorce decree will generally not be 
set aside at the instance of one who was voluntarily a 
party to the collusion. 

Being voidable and not void,®3 a collusive decree 
of divorce which has become final will not generally 
be set aside at the instance of one who was volun¬ 
tarily a party to the collusion, in the absence of any 
considerations of equity or public policy.®^ A col- 


60.10 N.C.—Carpenter v. Carpenter, 
93 S.K2d 617, 244 N.C. 286. 

60.15 N.C.—Carpenter v. Carpenter, 
supra. 

60.20 Wis.—Guzzo v. Guzzo, 68 N. 

W.2d 559, 260 Wis. 21. 

60.25 Tex.—Suffff v. Civ.App., 

152 S.W.2d 446. error dismissed. 

61. Ala.—Corpus ^nxis SoeiuxdiUQi 
cited in Cary v. Cary, 69 So.2d 659, 
661, 267 Ala. 431. 

Idaho.—Corpus Juris Seouuduxn cited 
in Parke v. Parke, 242 r.2d 860, 
863, 72 Idaho 435. 

Neb.—^Dudffcon v. Dudpeon, 6 N.W,2d 
133, 142 Neb. 82. 

Okl.—Burton v. Burton, 56 r.2d 386, 
176 Okl. 404, 104 A.L..U. 728. 

Wis.—Guzzo V, Guzzo, 68 N.W.2d 559, 
269 Wis. 21. 

19 C.J. p 167 note 39. 

Duress held not shown. 

Ark.—Obcrsteln v. Oborstcin, 228 S. 
W.2d 615, 217 Ark. 80. 

Tinder Vloxida law, no attack on a 
divorce decree obtnlned by duress is 
available to a party. 

N.Y.—.In ro Ilittlman’s Will, 112 N. 
Y.S.2d 796. 

62. Ala.-—Oorxms Juris cited in 
Cary v. Cary, 59 So.2d 659, 661, 257 
Ala. 431—Johnson v. Johnson, 62 
So. 706, 182 Ala. 376. 

Iowa.—Dennis v. Harris, 153 N.W. 
343, 179 Iowa 121. 

62.5 Minn.—TJijrjf v. narg, 34 N.W. 

2d 722, 227 Minn. 173. 

Discretion generally see supra 9 168 
% (1) a. 

62.10 Minn.—Berg v. Berg, 34 N.W. 
2d 722, 227 Minn. 173. 

62.15 Oa.—Gordy v. Gordy, 91 S.E.2d 
363, 212 Ga. 171. 

63. Iowa.—Bepport v, Roppert, 241 
N.W. 487, 214 Iowa 17. 

Okl.—Green v. James, 296 P, 743, 147 
Okl. 273. 


64h Ala.—Corpus Juris Secunduxu 
cited Itt Cary v. Cary. 69 So.2d 669, 
661, 257 Ala. 431. 

Ark.—Oberstein v. Oberstein, 228 S. 

W.2d 615, 217 Ark. 80. 

Cal.—Bancroft v. Bancroft, 173 P. 
679, 178 Cal. 359, L.R.A.1918F 1029. 

Katz V. Karlsson, 191 P.2d 541, 
84 C.A.2d 469—Marx v. Ettlinger, 
116 P.2d 482, 46 C.A.2d 628—God¬ 
frey V. Godfrey, 86 P.2d 367, 30 C 
A.2d 370. 

Pla.—Corpus Juris cited in Hall v. 

Hall, 112 So. 622, 629, 93 Fla. 709. 
Oa.—Corpus Juris cited in Davis v. 

Davis, 11 S.E.2d 884. 

Mich.—^Aldcrdyce v. Alderdyce, 221 
N.W. 163, 244 Mich. 290. 

Nob.—Carpenter v. Carpenter, 18 N. 

W.2d 737, 146 Neb. 140. 

N.J.—Paffen v, PafCen, 120 A. 197, 94 
N.J.Eq. 366. 

Okl.—Green v. James, 296 P. 743, 147 
Okl. 273. 

Vn.—Scott V. Scott, 128 S.B. 699, 142 
Va, 31. 

Wash.—Johnson v. Johnson, 56 P.2d 
679, 185 Wash. 677, 

19 C.J. p 168 notes 46-48. 

"A decree of divorce, though pro¬ 
cured by the collusion of the parties, 
is not therefore void, and neither of 
tho guilty parties is entitled as of 
right to have the decree set aside on 
that ground.” 

Ala.—Corpus Juris cited in Ex parte 
Kay, 112 So, 147, 148, 215 Ala. 669 
—^.Tohnson v. Johnson, 62 So. 706, 
708, 182 Ala. 376. 

Tex.—^De Beque v. Ligon, Civ.App., 
286 S.W. 749, 766, reversed on oth¬ 
er grounds, Com.App., 292 S.W. 167. 
”While it is to the interest of the 
state that divorces shall not be ob¬ 
tained by collusion between the par¬ 
ties, that interest does not extend 
so far as to prevent the operation of 
the doctrine that equity will not re¬ 
lieve a party from an improper judg- 
|ment rendered upon his own invita¬ 
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tion, upon full knowledge of the facts 
and without coercion, imposition, or 
fraud upon him.” 

Cal.—Bancroft v. Bancroft, 173 P. 
579, 681, 178 C. 369, L.R.A.1918P 
1029. 

Marx V. Ettlinger, 116 P.2d 482, 
485, 46 C.A.2d 628. 

Theory of rule 

(1) Impeachment of a decree pro¬ 
cured through collusion between the 
parties has been frequently denied 
on the theory that, by reason of their 
mutual fraud perpetrated on the 
court, neither party has such a stand¬ 
ing in court as will authorize an ap¬ 
plication for such relief. 

N.Y.—Kinnier v. Klnnier, 45 N.Y. 635, 
6 Am.R. 132. 

19 C.J. p 168 notes 46-48. 

(2) Waiver of or estoppel to assert 
right to have divorce decree set aside 
see infra § 171 b. 

zn absence of clear showing of 
coercion, imposition, or fraud on the 
party complaining, equity will not set 
aside a Anal decree of divorce ob¬ 
tained by collusion of the parties. 
Cal.—^Lanktree v. Lanktree, 183 P. 
954, 42 C.A 648. 

Fla.—Hall v. Hall. 112 So. 622, 93 Pla. 
709. 

Declaration of voidness against pub¬ 
lic policy 

Where circumstances which have 
developed long since granting of di¬ 
vorce decree clearly indicate that it 
would be against public policy to de¬ 
clare decree obtained by collusion 
void, court should refrain from doing 
so. 

Ohio.—^Higgle v. Riggle, App., 148 N. 
E.2d 72. 

Remarriage; profit by own wrong 
(1) Even though a divorce decree 
was obtained on a collusive separa¬ 
tion agreement, in view of fact that 
parties thereto had remarried and 
that former husband would be per- 
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lusive decree may, however, be vacated if the ap¬ 
plication is seasonably made in good faith and not 
from any expected personal advantage,®5 especially 
where it clearly appears that the other party, by 
fraud or otherwise, created some or all of appli- 
‘Cant’s motives for colluding to procure the decree.®® 
This rule, however, should be confined to collusion 
in procuring the decree, not to acts merely facilitat¬ 
ing the divorce proceeding;®*^ and a decree should 
not be set aside because of collusion between the 
attorneys of the parties of which plaintiff had no 
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knowledge,®® especially if it appears that plaintiff 
was entitled to the divorce.®® 

c. Jurisdictional Defects 

A divorce decree or Judgment granted by a court 
without jurisdiction of the subject matter or of the person 
should be set aside. 

A motion to vacate a divorce decree is a proper 
remedy to call into question the jurisdiction of the 
court ab initio.®®-®® A divorce decree or judgment 
granted by a court without jurisdiction of the sub¬ 
ject matter,7® or of the person,^! is void, and should 


mitted to profit by reason of his own 
fraudulent practice if decree were 
set aside, court would not vacate de¬ 
cree at instance of former husband. 
Ohio.—Higgle v. Higgle, supra. 

(2) Effect of remarriage generally 
see infra § 171 a. 

Alter death of party 

(1) In general courts will not en¬ 
tertain application to set aside di¬ 
vorce decree procured by collusion, 
when made by successful party after 
death of former spouse for purely 
personal advantage. 

Tex.—^De Beque v. Llgon, Civ.App., 
286 S.W. 749, reversed on other 
grounds. Com.App., 292 S.W. 157. 

(2) Death of party as objection or 
defense to setting aside divorce de¬ 
cree see infra § 171. 

Agreement to suppress evidence 
Where husband agreed not to de¬ 
fend wife’s action for divorce if she 
would not fix on him paternity of 
child born to her within two months 
after marriage, husband could not at¬ 
tack divorce decree or order modify¬ 
ing decree to require husband to pay 
for child’s support on ground of 
fraud, since husband was party to 
collusive agreement to suppress evi¬ 
dence on material issue. 

Wash.—Johnson v. Johnson, 56 P,2d 
679, 185 Wash. 677. 

65. Ala.—Coipus Juris dted in Ba¬ 
con V. Bacon, 172 So. 632, 633, 233 
Ala. 482. 

Fla.—-Hall v. Hall, 112 So. 622, 93 
Fla. 709. 

Mont—Corpus Juris quoted in Hall 
V. Hall. 226 P. 469, 471, 70 Mont 
460. 

Pa.—Willetts v. Willetts, 96 Pa.Su- 
per. 198. 

19 C.J. p 168 note 50. 

Xf court has not lost Jurisdiction, 
a collusive divorce decree should be 
set aside on suggestion, and may be 
set aside by court of its own mo¬ 
tion. 

Cal.—^Lanktree v. Lanktree, 183 P. 
954, 42 C.A. 648. 

Fla.—Hall v. Hall, 112 So. 622, 93 
Fla. 709. 

66. Mont—Corpus Juris quoted in 
Hall V. Hall, 226 P. 469, 471, 70 
Mont 460. 


Tex.—Snyder v. Snyder, Civ.App., 279 
S.W. 897. 

19 C.J. p 168 note 52. 

67. Ala.—Corpus Juris cited in Ba¬ 
con V. Bacon, 172 So. 632, 634, 233 
Ala. 482. 

19 C.J. p 168 note 53. 

68. Ill.—^Danforth v. Danforth, 106 
Ill. 603. 

69. N.Y.—Harft v. Harft, 16 N.T. 
Wkly.Dig. 461. 

69.50 Mo.—State ex rel. Green v. 
James, 196 S.W.2d 669, 355 Mo. 223. 

Orrick v. Orrick, App., 233 S.W.2d 
826. 

Erroneous counting of time by 
court held not to deprive it of juris¬ 
diction. 

Ill.—^Friend v. Northern Trust Co., 42 
N.E.2d 330, 314 Ill.App. 696. 
Xusuflicleucy of facts found by jury 
A decree of divorce will be declared 
void if court was without jurisdiction 
to render it because of insufficiency 
of facts found by jury when such ap¬ 
pears on face of record, and such de¬ 
cree may be attacked directly by a 
motion in cause. 

N.C.—Pruett v. Pruett, 100 S.E.2d 296, 
247 N.C. 13—Carpenter v. Carpen¬ 
ter. 93 S.E.2d 617, 244 N.C. 286. 

70. Utah.—^In re Christiansen, 53 P. 
1003, 17 Utah 412, 70 Am.S.H. 794, 
41 L.R.A. 604. 

19 C.J. p 168 note 66. 

Jurisdlotlou held not lost 
Ill.—Collins v. Collins, 144 N.E.2d 
845, 14 Ill.App.2d 350. 

Juxisdiction held shown 
With respect to suit in nature of 
bill to review divorce decree, where 
husband’s bill for divorce properly al¬ 
leged that wife had willfully deserted 
and absented herself from husband 
for space of one year and upwards, on 
face of bill court had jurisdiction of 
subject matter. 

III.—Friend v. Northern Trust Co., 42 
N.B.2d 330, 314 IU.App. 696. 

71. Ala.—^Partlow v. Part low, 20 So. 
2d 517, 246 Ala. 259. 

Iowa.—Corpus Juris Secundum cited 
in Swift V. Swift, 29 N.W.2d 636, 
239 Iowa 62. 

TKy-—^Logsdon v. Logsdon, 263 S.W. 
728, 204 Ky. 104. | 
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N’.T.—Coleman v. Coleman, 147 N.T.S. 

2d 222, 1 A.D.2d 760. 

N.C.—Carpenter v. Carpenter, 93 S.E. 

2d 617, 244 N.C. 286. 

Tenn.—Rose v. Rose, 146 S.W.2d 773, 
176 Tenn. 680. 

19 C.J. p 168 note 67. 

Xiaok of constitutional Jurisdiction 
Ga.—Cohen v. Cohen, 74 S.B.2d 95, 209 
Ga. 459. 

Jurisdiction ab initio in question 
Motion to set aside judgment or or¬ 
der in divorce proceeding on ground 
that court had no jurisdiction over 
person of defendant calls into qu^s- 
tion Jurisdiction of trial court ab 
initio. 

Mo,—Orrick v. Orrick, App., 233 S.W. 
2d 826. 

Parties residents of other county 
Colo.—Hilliard v. Klein, 238 P.2d 882, 
124 Colo. 479. 

JtLrisdiction held shown 
U.S.—^Johnson v. First Nat. Bank in 
Wichita, C.A.Kan., 223 F.2d 31. 
Effect of recording decree 
A husband not personally served 
with summons was not bound to 
know of existence of divorce decree 
merely because It was of record. 

Ind.—McKinney v, Bassett, 61 N.E.2d 
79, 116 Ind.App. 614. 

Showing of defense not required 
Where divorce decree was void for 
lack of jurisdiction over nonresident 
defendant, she was entitled to vaca¬ 
tion of decree without being required 
to show that she had a defense to 
petition. 

Ohio.—O’Dell V. O’Dell, 64 N.E.2d 126, 
78 Ohio App. 60. 

Bes judicata 

<1) Issue of residence held res 
judicata. 

Ark.—Anderson v. Anderson, 267 S.W. 
2d 316, 223 Ark. 671. 

(2) Issue of residence held not xls 
judicata. 

Ark.—Dobbs v. Dobbs, 282 S.W.2d 812, 
226 Ark. 397. 

(3) Res judicata generally see in¬ 
fra § 174. 

Statute prohibiting petition for re¬ 
view inapplicable 

Statute providing that no petition 
for review of any judgment or dl- 
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be set aside irrespective of the question of fraud.72 
So, a decree may be set aside where there has been a 
failure to establish plaintiff’s residence,73 or an in¬ 
sufficient allegation of the grounds for divorce,74 
or a failure to file the petition for divorce within 
the time prescribed by law.74.5 

The presumption is, however, that judgments of 
superior courts of general jurisdiction were regular¬ 
ly rendered, even though the record does not dis¬ 
close that the court acquired jurisdiction,75 and the 
fact that there was no .allegation or finding as to 
plaintiff’s residence is not ground for setting aside 
the decree after expiration of the time for appeal.76 
Qiange of residence after the granting of a di¬ 
vorce decree is not of itself sufficient to justify the 
setting aside of the decree for want of jurisdic- 
tion.77 

A proceeding to vacate a decree has been held one 
in rem, so that property within the state is not 
necessary to confer jurisdiction.77.6 


Want of or defective service of process. As dis¬ 
cussed supra § 93 , a decree of divorce cannot be 
rendered unless defendant has been duly notified of 
the institution of the suit by service of process, and 
if the court renders a decree without such process it 
will be set aside.78 

d. Eeconciliatiou or Oonsent of Parties 

On proper application to the court, a divorce decree 
may be vacated or set aside If the parties consent to such 
vacation or become reconciled. 

A divorce decree may, on proper application to 
the court, be set aside or vacated if the parties be¬ 
come reconciled ;73 but occasional cohabitation does 
not alone establish a reconciliation.79-5 

Under the English ecclesiastical law a reconcilia¬ 
tion between the parties revoked a decree of sepa¬ 
ration without any action of the court and it has 
been held that a divorce a mensa is terminable at 
the will of the parties,30-5 and that a limited di¬ 


vorce shall be allowod does not apply 
where court nisi was devoid of juris¬ 
diction ab initio. 

Mo.—SIgwerth v. Slgwerth, App.. 299 
S.W.2d 5S1—^Wonzol v. Wcnssel, 
App., 283 S.W.2d 882—Orrlck v. Or- 
rick, App„ 233 S.W.2d 826. 

72. Ariz.—Lockwood v. Lockwood, 
168 P. 601, 19 Arlz. 216. 

19 C.J. p 168 note 68. 

73. Fla.—Chisholm v. Chisholm, 126 
So. G04, 98 Fla. 1196. 

Matter of defease 

Decree obtained by wife would not 
be vacated and set aside on motion 
by husband because of alleged fact 
that wife had not been a bona tide 
residesnt of state for ono year prior 
to commencement of divorce suit, as 
required by statute, this being a mat¬ 
ter of defense. 

Colo.—Copplngor v. Copplngor, 274 P. 
2d 328, i;J0 Colo. 176. 

74. Fla.—(''hisholm v. Chisholm, 126 
So. 694. 98 Flu. 1196. 

Averments as decisive 
In determining whether a court 
has jurisdiction to grant a divorce 
on the basis of a cross complaint, 
the averimmts of the cross complaint 
and not the prayer arc decisive. 

Cal.—Greenwood v. Greenwood, 297 P. 
689, 112 C.A. 691. 

74A On.—Tatum v, Tatum, 46 S.B.2d 
915, 203 Oa. 406. 

75. Ariz.—Corpus fTuris Secundum 
quoted lu Carnahan v. Carnahan, 
290 P.2d 729, 731, 79 Ariz. 371, 65 
A.L.R.2d 1268. 

N.D.—McCanna v. McCanna, 147 N.W. 

718, 28 N.D, 30. 

19 C.J. p 168 note 69. 


76. Ariz.—Corpus OTuxis Secundum 
quoted in Carnahan v. Carnahan, 
290 P.2d 729, 731, 79 Ariz. 371, 65 
A.L.It.2d 1268. 

Wash.—Faulkner v. Faulkner, 156 P. 
404, 90 Wash. 74. 

Stipulation as to residence require¬ 
ment 

For purpose of a motion which 
sought to vacate divorce decree, 
which was made eight years after 
decree, and with respect to which 
movant stipulated that plaintiff had 
in fact fullllled residence require¬ 
ment, absence of allegation and find¬ 
ing that plaintiff had satisfied resi¬ 
dence requirement was not a jurisdic¬ 
tional defect. 

Ariz.—Carnahan v. Carnahan, 290 P. 

2d 729, 79 Ariz. 371. 

77- Nov.—Confer v. Second Judicial 
Dist. Court in and for Washoe 
County, 236 P. 1097, 49 Nev. 18. 

77-6 N.H.—Bussey v. Bussey, 52 A. 
2d 866, 94 N.H. 328. 

78. N.C.—Carpenter v. Carpenter, 93 
S.K2d 617, 244 N.C. 286—Guerin v. 
Guerin, 181 S.E. 274, 208 N.C. 467. 

Pa.—Mills v. Mills, Com.Pl., 2 Lycom¬ 
ing 89 —Griggs V. Griggs, Com.Pl., 

104 Pittsb.IuCg.J. 341. 

19 C.J. p 169 nolo 63. 

79. Cal.—Burton v. Burton, App., 320 
r.2d 910. 

Colo.—Jordan v. Jordan, 96 P.2d 13, 

105 Colo. 171—Corpus Juris olted in 
Oithens v. Githens, 239 P. 1023, 
1024, 78 Colo. 102, 43 A.L.R. 647. 

Mich.—Curtis V. Curtis, 229 N.W. 622, 
250 Mich. 105. 

N.Y.—Kahn v. Kahn, 213 N.T.S. 324, 
126 Misc. 44. 

R.I.—Berger v. Berger, 117 A. 361, 44 
RJ. 296. 
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Wash.—^Walker v. Walker, 276 P. 300, 
161 Wash. 480—Smith v. Smith, 269 
P. 821, 148 Wash. 457. 

19 C.J. p 169 note 64. 

A Judgment of separation, although 
purportedly separation is forever, 
may be revoked on application and 
satisfactory evidence of a reconcilia¬ 
tion. 

N.Y.—^In re Levine’s Estate, 85 N.Y.S. 
2d 363. 

Method of resuming relationship not 
exclusive 

Statute providing that decree of di¬ 
vorce from bed and board may be 
revoked on joint application of par¬ 
ties does not provide exclusive meth¬ 
od by which parties previously sep¬ 
arated by divorce from bed and board 
may resume their marital relation¬ 
ship. 

W.Va.—Scott v. Scott, 91 S.B.2d 621, 
141 W.Ya. 633. 

Failure to file affidavit d^iying reo- 
oncUlation and cohabitation since 
entry of interlocutory decree may be 
sufilcient ground for setting aside a 
final divorce decree, depending on the 
facts and circumstances of the par¬ 
ticular case. 

Cal.—Helbush v. Helbush, 290 P. 18, 
209 C. 768. 

79.5 Cal.—^Peterson v. Peterson, 288 
P.2d 171, 135 C.A.2d 812. 

80. Colo.—Githens v. Githens, 239 P. 

1023, 78 Colo. 102, 43 A.L.R. 647. 

19 C.J. p 169 note 65. 

80.5 Ala.—^Darden v, Darden, 21 So. 
2d 649, 246 Ala. 625. 

Xu Hew Hampshire, after a legal 
separation, parties may at any time 
resume marital relations after filing 
a written declaration of such resump¬ 
tion with clerk of superior court for 
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vorce may fall or be terminated by a reconciliation 
of the parties.80-10 Other authority is opposed to 
this view/i and holds that judicial action, such as 
an order of revocation by the court which rendered 
the decree, is necessary to change the status cre¬ 
ated by the decree of limited divorce.^2 

Where the parties thereto consent to its vacation, 
a decree may, on their application, be vacated and 
set aside,S3 although neither party is entitled to the 
relief as a matter of right ;34 but it has been held 
that oral consent of the parties alone does not con¬ 


fer jurisdiction to set aside the judgment.35 

§ 170. - Persons Entitled to Relief 

Ordinarily, the right to have an invalid divorce decree 
set aside exists only in favor of the injured spouse, and 
does not exist in a stranger to the suit. ' 

Except where the statute permits either party to 
make application,S5.60 or requires both to join,85.55 
ordinarily, the right to have an invalid divorce de¬ 
cree set aside exists only in favor of the injured 
spouse ;85 and it does not exist in a person who was 
a stranger to the divorce suit,87 at least when an- 


county In which separation was de¬ 
creed. 

N.H.—^Desaulnier v. Desaulnier, 83 A. 
2d 604, 97 N.H. 171—Faille v. Faille, 
17 A.2d 445, 91 N.H. 249. 

80.10 La.—^Thornton v. Floyd, 85 
So.2d 499, 229 La. 237—Reichert v. 
Lloveras, 177 So. 569, 188 La. 447— 
Starns v. Starns, 141 So. 447, 174 
La. 743. 

LiddelFs Succession, 22 La.Ann. 
9. 

De Blanc v. De Blanc, App., 18 So. 
2d 619. 

Bestoration of rigrhts 

The reconciliation and cohabitation 
of husband and wife after divorce a 
mensa et thoro restored marriage re¬ 
lation and rights of respective par¬ 
ties which flowed therefrom, such as 
right of husband to participate in 
distribution of wife's estate. 

Fa.—^In re Rudolph's Estate, 194 A. 
311, 128 Fa.Super. 459. 

81. Colo.—Githens v. Githens, 239 P. 
1023, 78 Colo. 102, 43 A.L.R. 547. 

Ill.—^Van Dolman v. Van Dolman, 37 
N.B.2d 850, 378 Ill. 98. 

Ky.—Cecil v. Farmers Nat. Bank, 246 
S.W.2d 430. 

N.Y.—Schatzberg v. Schatzberg, 241 
N.T.S. 684, 229 App.Div. 214, mo¬ 
tion denied 175 N.E. 331, 255 N.Y. 
602 , and dismissed 175 N.E. 347, 265 
N.Y. 635. 

Washburn v. Washburn, 244 N.Y. 
S. 34, 137 Misc. 658. 

Rozyeki v. Rozyeki, 102 N.Y.S.2d 
217. 

Tex.—Bell v. Wedgeworth, Civ.App., 
73 S.W.2d 920, error dismissed. 

10 C.J. p 169 note 66. 

82 . D.C.—Parks v. Parks, D.C., 79 F. 
Supp. 919, reversed on other 
grounds 116 P.2d 566, 73 App.D.C. 
93. 

Ky.—Cecil v. Farmers Nat. Bank, 246 
S.W.2d 430. 

N.Y.—Beeber v. Beeber, 232 N.Y.S. 
388, 225 App.Div. 757. 

Bailey v. Bailey, 196 N.Y.S. 340, 
119 Misc. 433. 

Rozyeki v. Rozyeki, 102 N.Y.S.2d 
217. 

19 G.J. p 169 note 66. 

83. Ark.—O'QuIn v. O’Quin, 241 S.W. 
2d 117, 219 Ark. 247. 


Ohio.—Sapp V. Sapp, 34 Ohio Cir.Ct. 

652, 14 Ohio Cir.Ct.,N.S., 269. 

Pa.—Breinig v. Breinig, 26 Pa. 161. 

19 C.J. p 169 note 67. 

Divorce a mensa et thoro 
Md.—Bradshaw v. Bradshaw, 55 A.2d 
719, 189 Md. 322. 

84. Pa.—Breinig v. Breinig, 26 Pa. 
161. 

85. Ky.—Greer v. Greor, 77 S.W. 703, 
25 Ky.L. 1247—Bristow v. Bristow, 
61 S.W. 819, 21 Ky.L. 481. 

85.50 Neb.—^Roberts v. Roberts, 69 
N.W.2d 176, 157 Neb. 163—Roeker 
V. Reeker, 41 N.W.2d 231, 162 Neb. 
390—Pittman v. Pittman, 29 N.W. 
2d 790, 148 Nob. 864. 

Parties to action see infi’a § 172 b. 
Application by prevailing sponse 
Nob.—^Dudgeon v. Dudgeon, 5 N.W.2d 
133, 142 Neb. 82. 

85.55 Judgment of separation 

(1) Only method by which a judg¬ 
ment of separation may be revoked 
is by an application to court under 
statute authorizing revocation of 
judgment of separation on joint ap¬ 
plication of parties, accompanied 
with satisfactory evidence of recon¬ 
ciliation. 

N.Y.—Nai V. Nai, 129 N.Y.S.2d 838— 
Rozyeki v. Rozyeki, 102 N.Y.S.2d 
217. 

(2) Motion for revocation of judg¬ 
ment of separation filed by wife wa.s 
required to be denied whore husband 
did not join in motion. 

N.Y.—Rozyclci v. Rozyeki, supra. 

(3) Special Term could not vacate 
judgment of separation on motion of 
husband. 

N.Y.—Nai V. Nai, 129 N.Y.S.2d 838. 

(4) After entry of judgment of 
separation, subsequent reconciliation 
and cohabitation of parties alone did 
not effect a revocation of judgment, 
since statute authorizing revocation 
of such judgment on joint application 
of parties prescribes method therefor. 
N.Y.—Quirk v. Quirk, 24 N.T.S.2d 937, 

175 Misc. 703. 

86. Ark.—Corpus Juris Secundum 
cited in. Weill v. Weill, 288 S.W.2d 
946, 947, 226 Ark. 206, 
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Ga.— Corpus Juris Secundum quoted 
in Phillips V. Phillips, 85 S.E.2d 
427, 430, 211 Ga. 305. 

Miss.—Corpus Juris cited in Sykes v. 
Sykes, 139 So. 853, 854, 162 Miss! 
487. 

Okl.— Corpus Juris quoted in James 

V. James, 268 P. 726, 727. 131 Okl 
276. 

19 C.J. p 171 note 90. 

Waiver and estoppel see infra § 171 b. 
Buie limited; absence of fault 
This is true whore it appears that 
granting of decree was in no way due 
to his or her fault. 

Ark.—Oberstein v. Oberstein, 228 S. 

W. 2d 615, 217 Ark. 80. 

87. Ark.— Corpus Juris Secundum 
cited in Weill v. Weill, 288 S.W.2d 
946, 947, 226 Ark. 206, 

Ga.— Corpus Juris Secundum quoted 
in Phillips V. Phillips, 85 S.B.2d 
427, 430. 211 Ga. 306—Thomas *v. 
Lambert. 1 S.E.2d 443, 187 Ga. 61G. 
Ind*—Brokaw v. Brokaw, 192 N.E. 

728, 99 Ind.App. 385. 

Miss.— Corpus Juris cited in Sykes v. 
Sykes, 139 So. 853, 854, 162 Miss. 
487. 

N.H.—Tuttle V. Tuttle, 196 A. 624 89 
N.H. 219. 

Ohio,— Corpus Juris Secundum cited 
in Suiter v. Suiter, 67 N.E.2d 616, 
619, 74 Ohio App, 44. 

Okl.— Corpus Juris quoted in James 
V. James, 268 P. 726, 727, 131 Okl. 
276. 

19 C.J. p 171 note 01. 

None but parties to divorce judg¬ 
ment can move directly for its nullifi¬ 
cation. 

Ga.—Phillips V. Phillips, 85 S.B.2d 
427. 211 Ga. 305—Martocello v. 
Martocello, 30 S.E.2d 108, 197 Ga. 
629—Thomas v. Lambert, 1 S.E.2d 
443, 187 Ga. 616. 

Ind.—Brokaw v. Brokaw, 192 N.E. 

728, 99 Ina.App. 385. 

Wash.—State v. Superior Court for 
Pierce County, 7 P.2d 604, 166 
Wash. 602. 

Status of creditor 
An action by divorced husband to 
cancel a divorce decree previously ob¬ 
tained by wife from a former hus¬ 
band, on ground of fraud, was not 
maintainable merely because plaintiff 
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Other remedy is available.87-5 

While there are cases wherein the application of 
a parentis or child^^ of one of the parties has been 
held to authorize relief, there is also authority to 
the contrary and brothers and sisters of a de¬ 
cedent have been held entitled, in particular cir¬ 
cumstances, to attack a decree.^^O-S 

In the absence of a valid constitutional or statu¬ 
tory provision to the contrary, an injured spouse 
need not be a resident to maintain a suit to set aside 
an invalid divorce decree.®! 


DIVORCE § 170 

Prevailing party. As a rule, a decree will not be 
set aside at the instance of the successful party,®2 
unless it was the result of defendant’s fraud or 
duress,®® or unless the suit was instituted without the 
knowledge or consent of applicant®^ A decree may, 
however, be vacated on the application of the suc¬ 
cessful party while it is within the breast of the 
court ;®5 and it has been held that a libelant who 
remarried after a memorandum awarding the de¬ 
cree was made, but before the formal decree was 
entered, can move to have the decree vacated and 


alleged that he occupied status of a 
creditor in that he had paid alimony 
to wife to which she was not entitled. 
Ga.—^Hartoccllo v. Martocello, 30 S. 
E.24 108, 197 Ga. G29. 

Particular persons held without right 

(1) Wife married to successful 
party after divorce suit, and adminis¬ 
trators of her estate, even though 
they were attorneys. 

KJ.—Shanimas v. Shammas, 88 A.2d 
204, 9 N.J. 321. 

(2) Where wife procured a judg¬ 
ment of dissolution of marriage and 
remarried, second husband could not 
thereafter have judgment set aside 
and vacated, since no rights of his 
were invaded by judgment and he 
was not an aggrieved party. 

N.T.—^Application of Aumiok, 109 N. 
Y.S,2d 780, 279 App.Div. 840. 

(3) If present husband could at¬ 
tack prior divorce decree of wife, 
such attack mu.st be. <lone collateral ly 
in independent action, us ho was 
stranger to divorce action and could 
not intervene therein and attack di¬ 
vorce decree by motion in cause. 

N.C.—Carpenter v. Carx)enti‘r, 93 S.B. 

2d 617, 244 N.C. 286-Whaver v. 
Shaver, 93 S.K.2d 614, 244 N.C. 309, 
citing 49 Judgmeut.s, § 293. 

(4) Collateral atta<6{. generally see 
infra S 173. 

(5) Constitutional provision that it 

shall be duty of solicitor-general to 
represent state In all in su¬ 

perior courts of his clreuit and in all 
cases taktai up from his circuit to su¬ 
premo court, did not authorize him to 
institute proceeding to si^ aside di¬ 
vorce decree, sintjo x>rovi.slon applies 
only to vnsva In which state is a 
formal rwirty. 

Ga.—Boykin v. Martocello, 22 S.E.2d 
790, 194 tSa. 867. 

87.5 ]Ma.ss.—Old Colony Trust Co. v. 
Porter, 88 N.R2d 135, 324 Muss. 
681, 12 A.L..lt.2d 706, 

Want of jurisdlotioai 

(1) 1‘ersonH not parties to a di¬ 
vorce proceeding may not make a di¬ 
rect attack on de<»reo which has be¬ 
come absolute by a petition to vacate 


it for want of jurisdiction where an¬ 
other remedy is available especially 
in view of death of one of parties to 
divorce after petition was filed and 
on day that demurrer to it was sus¬ 
tained. 

Mass.—Old Colony Trust Co. v. Por¬ 
ter, supra. 

(2) Death of party generally see 
infra § 171 a. 

88. Pa.—Phillips v. Phillips, 6 Pa. 
Dist. & Co. 81. 82. 

Bell V. Bell, Com.Pl., 6 Lebanon 
143. 

Petition by respondent’s mother 
Pa.—Phillips V. Phillips, 6 Pa.Dist. & 
Co. 81, 82. 

89. Pa.—^Mintz v. Mintz, 83 Fa.Super. 
85. 

Child bom after decree was grant¬ 
ed is a proper party plaintiff to have 
it set aside. 

h^la.—Itawlins v. Bawlins, 18 Fla. 346. 

90. SKother of married infant against 
whom a judgment was rendered will 
not be permitted to open the judg¬ 
ment on the ground that she has an 
interest in the litigation. 

N.Y.—E. B. V. B. C. B., 28 Barb. 229, 
8 Abb.Pr. 44. 

Infant children of divorced parties 
have no power to maintain a bill to 
vacate a divorce on the ground of 
collusion under a statute recognizing 
only the husband and wife as parties. 
Mich.—Baugh v. Baugh, 37 Mich. 69, 
26 Ain.K. 496. 

Son cannot impeach a decree on 
the ground of fraud, in order to avoid 
his father's marriage with his step¬ 
mother. 

Mich,—Waldo v, Waldo. 17 N.W. 710, 
52 Mich. 94. 

90.5 Bights of inheritance 

Decedent's brothers and sisters 
could make direct attack, by bill in 
nature of bill of review, on divorce 
decree obtained by deceased's puta¬ 
tive widow prior to her marriage to 
decedent, when such decree was in¬ 
voked against them to defeat their 
rights to inherit estate of their de¬ 
ceased brother. 


Miss.—^Jones v. Goolsby, 68 So.2d 89, 
218 Miss. 847. 

91. Mont.—State v. District Court of 
Sixteenth Judicial District in and 
for Custer County, 214. P. 85, 66 
Mont. 496, 33 A.L.B. 464. 

92. Miss.—Cratin v. Cratin, 174 So. 
255. 178 Miss. 881. 

B.I.—Coxpus Juris cited in McGraw 
V. McGraw, 138 A. 188, 189, 48 R.I. 
426. 

Tex.—^Ex parte Hodges, 109 S.W.2d 
964, 130 Tex. 280. 

19 C.J. p 172 note 98. 

Estoppel 

(1) Where journal entry awarded 
plaintiff a divorce, she was estopped 
to have entry expunged, although fil¬ 
ing thereof by her attorneys was ir¬ 
regular because lacking indorsed ap¬ 
proval of opposing counsel or Judge, 
as reqtuired by court rule. 

Ohio.—^Blglow V. Biglow, Com.Pl., 16 
Ohio Supp. 1. 

(2) Estoppel generally see infra § 
171 b. 

93. Neb.—^Dudgeon v. Dudgeon, 5 
N.W.2d 133, 142 Neb. 83. 

N.Y.—Lake v. Lake, 108 N.Y.S. 964, 
124 App.Div. 89. 

Okl.—^Lambert v. Lambert, 245 P.2d 
436, 206 Okl. 577—^Burton v. Burton, 
56 P.2d 385, 176 Okl. 494, 104 A.L.R. 
728. 

S.D.—Cobb V. Cobb, 179 N.W. 498. 43 
S.D. 388. 

Wis.—Guzzo V. Guzzo, 68 N.W.2d 559, 
269 Wis. 21. 

Decree only nominally in plaintiff’s 
favor 

In Montana plaintiff may have a di¬ 
vorce decree vacated if the decree al¬ 
though nominally in his favor, is 
in fact in defendant's favor, and if 
plaintiff was induced to procure it 
through defendant's fraud. 

Mont—Hall v. Hall. 226 P. 469. 70 
Mont. 460. 

94. Ill.—Bradford v. Abend. 89 Ill. 
78, 31 Am.R. 67. 

19 C.J. p 172 note 99. 

95. Ala.—^Ex parte Favors, 145 So. 
146, 225 Ala. 675. 
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a decree nunc pro tunc entered as of the date of the 
memorandum.^ ® 

A corespondent in an action for divorce on the 
ground of adultery is not entitled as of right after 
entry of the interlocutory judgment to intervene and 
have the judgment set aside in order to assert her 
defense so far as her complicity is charged yet 
an infant corespondent who was not represented at 
the trial may be allowed to have such judgment set 
aside,and a corespondent who has given notice of 
appearance soon after knowledge of the pendency 
of the action, although not until after verdict ren¬ 
dered, is entitled to have her default opened and the 
interlocutory judgment set aside.^® 

§ 171. -Objections and Defenses 

a. In general 

b. Waiver and estoppel 

c. Laches and limitations 

a. In General 

A party seeking to vacate a divorce decree must be 
actuated by good motives. Under most authorities, the 
remarriage or death of a party, although a proper or 


important matter to be considered, does not preclude 
vacation of the decree. 

A party seeking to vacate or annul a divorce de¬ 
cree must be actuated by good motives and not by 
expectation of personal advantage,! especially where 
a third party has, in good faith, married the di¬ 
vorced spouse ;!-6 and a desire for personal ad¬ 
vantage will be presumed from long acquiescence by 
a defendant in a fraudulent decree which he seeks 
to set aside.* The denial of a statutory motion to 
set aside an interlocutory decree of divorce is no 
bar to a suit in equity to set it aside on the ground of 
extrinsic fraud;* nor is the fact that the successful 
party to a divorce from bed and board is beyond the 
jurisdiction of the court of itself sufficient reason 
for dismissing a petition to modify the decree there- 
in.* Under some circumstances, as where all the 
interested parties are nonresidents, a court may re¬ 
fuse to adjudge whether its divorce decree should 
be set aside for lack of jurisdiction.® 

Remarriage. While the right to vacate a divorce 
judgment has been limited in at least one jurisdic¬ 
tion to cases wherein tlie status of the parties has 
remain^ unchanged,® the general rule is that the 
remarriage of the prevailing^ party in a divorce 


98. N.H.—Viffno v. Vlgno, 106 A. 285, 
79 N.H. 108. 

97. N.Y.—-Howatt V. Howatt, 142 N. 
T.S. 908, 158 App,Div. 28. 

19 C.J. p 172 note 94. 

98. N.T.—Shaw v, Shaw, 140 N.T.S. 
388, affirmed 141 N.T.S. 425, 166 
App.Div. 379. 

99. N.T.—Dicks V. Dicks, 139 N.T.S. 
1068, 155 App.Div. 418. 

1. Cal.—^Helbush v. Helbush 290 P. 
18, 209 C. 758. 

Colo.—^Boyd V. Boyd, 189 P. 608, 68 
Colo. 293. 

Iowa.—Corpus Juris Secundum cited 
la Swift V. Swift, 29 N.W.2d 535, 
640, 239 Iowa 62. 

N.J.-—Paffen v. Paflten, 120 A. 197, 94 
N.J.ECI. 356. 

N.T.—Gould V. Gould, 192 N.T.S. 672, 
affirmed 195 N.T.S. 959 202 App. 
Div. 492. 

Okl.—Corpus Juris quoted la Green 
V. James, 296 P. 743, 747, 147 Okl. 
273. 

Pa.—Quinn v. Quinn, 189 A. 706, 126 
Pa.Super. 359. 

Goetz V. Goetz, 11 Pa.Dist. & Co. 
877. 

Tex.—De Beque v. Ligron, Clv.App., 
286 S.W. 749, reversed on other 
grounds, Com.App., 292 S.W. 157. 

19 C.J. p 170 note 80. 

1.5 Iowa.—Swift V. Swift, 29 N.W.2d 
535, 239 Iowa 62. 

Bemarrlage generally see infra this 
subdivision. 


Assertioa of lack of good faith not 
precluded 

Pact that plaintijEf in divorce action 
remarries in a sister state within one 
year from filing of decree does not 
preclude him from asserting that de¬ 
fendant is barred by lack of good 
faith from seeking an annulment of 
the decree for lack of Jurisdiction. 
Iowa.—Swift V. Swift, supra. 

2. Okl.—Corpus Juris quoted la 
Green v. James, 296 P. 743, 747, 147 
Okl. 273. 

19 C.J. p 170 note 81. 

Presumptions generally see infra 5 
172 e, 

3. See supra § 161. 

4. Pa.—Kaufmann v. Kaufmann, 81 
Pa,Super. 673. 

5. Ga.—Axtell V. Axtell, 187 S.E. 877, 

183 Ga. 195. 

8i Ky.—^Moran v. Moran, 137 S.W.2d 
418, 281 Ky. 739^—Gribben v. Grib- 
ben, 11 S.W.2d 998, 227 Ky. 96— 
Sanders v. Sanders, 211 S.W. 425, 

184 Ky. 119—Summers v. Summers, 
143 S.W. 27, 146 Ky. 663—Droste v. 
Droste, 127 S.W. 606, 138 Ky. 53. 

Remarriage as affecting laches see in¬ 
fra subdivision c of this section. 

“It is the settled policy of this 
state, as reflected by its statutory 
enactments, that whatever penalties 
may be visited upon those who ob¬ 
tain divorces without Just cause, 
those who deal with them in reliance 
upon their altered status should not 
sustain injury through the destruc¬ 
tion of that status.” 
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Ky.—^Bushong v. Bushong, 140 S.W.2d 
610, 611, 283 Ky. 36. 

Apparent Jurisdlctioii fraudulently 
conferred 

Where, however, apparent Jurisdic¬ 
tion to grant the divorce has been 
conferred on the court granting it by 
the fraudulent aet of the successful 
party, the court may, notwithstand¬ 
ing a change in the status of the par^ 
ties, vacate the Judgment. 

Ky.—^Bushong v. Bushong, supra— 
Logsdon V. Logsdon, 263 S.W. 728, 
204 Ky. 104. 

7- Ark.-Murphy v. Murphy, 140 S. 

W.2d 416, 200 Ark. 468. 

Iowa.—Swift v. Swift, 29 N.W.2d 636, 
239 Iowa 62. 

Md.—Croyle v. Croyle, 40 A.2d 374, 
184 Md. 126. 

Mich.—Curtis v. Curtis, 229 N.W. 622 , 
250 Mich. 105. 

Minn.—Corpus Juris Secundum cited 
in Bloomquist v. Thomas, 9 N.W.2d 
337, 341, 216 Minn. 35. 

Mo.—Corpus Juris cited in Cherry v. 
Cherry, 36 S.W.2d 659, 661, 226 Mo. 
App. 998—Hairs v. Hairs, 300 S.W. 
640, 222 Mo.App. 941. 

N.C.—^^V■oodru^t v. Woodruff, 3 S.B.2d 
6, 216 N.C. 686. 

Ohio.—Ready v. Ready, 168 N.B. 493. 
26 Ohio App. 432. 

Pa.—^Fleming v. Fleming, 83 Pa.Su- 
per. 654. 

Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101—Pastorkey v. Pastorkey, 
Com.Pl., 45 Lack.Jur. 173. 
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suit or remarriage of the unsuccessful^ party 
in a divorce suit docs not preclude the other 
party from having the decree vacated in a proper 
case. Remarriage is, however, a proper,® im- 
portant,®-5 and frequently a determining,®*!® mat¬ 
ter, or factor, in determining the relative rights of 
the parties and whether the decree should be va¬ 
cated, particularly where the decree is not wholly 
void, but merely voidable.®*!® Courts will set aside 
decrees after a second marriage only on the most 
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satisfactory showing,!® being reluctant to do so,!®*® 
and being concerned, in a controversy of this kind, 
not alone with the rights of the individuals involved, 
but also with the public interest,!®*!® 

Death, While there are cases wherein the courts 
have denied or refused to exercise the right to set 
aside a divorce decree after the death of one of the 
parties,!! the more generally accepted rule is that, 
for the purpose of establishing property rights,!^ or 


Va.— Taylor v. Taylor, 165 S.E. 414, 
159 Va, 338. 

Wash.—^Walker v. Walker, 276 P. 

300, 151 Wash. 480. 

19 C.J. P 169 note 70. 

“A party, who procures a void di¬ 
vorce cannot by his own act in mar- 
ryingr prevent court from setting 
aside the decree." 

Iowa.—Swift V. Swift, 29 N.W.2d 536, 
539, 239 Iowa 62. 

Wife remarried and expecting child 
Cal.—Johnson v. Johnson, 185 P.2d 49, 
81 C.A.2d 686. 

8. Mont.—Hall v. Hall, 226 P. 469, 
70 Mont. 460. 

Tex.—Coast v. Coast, Clv.App., 136 S. 
W.2d 790. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Wis. 167. 

Xnnocence and good faith of second 
wife arc immaterial. 

Cal.—Rhea v. Millsap, 156 P,2d 941, 
68 C.A.2d 449. 

9. Mont.—Hall v. Hall, 226 P. 469, 
70 Mont. 460. 

Ohio.—Higgle v. Rlgglo, App,, 148 N. 
B.2d 72. 

Pa.—^Pastorkey v, Pastorkey, Com.Pl., 

45 Lack.Jur. 173. 

Remarriage coupled with inatten- 
tion on the part of the other spouse 
throughout the original proceedings, 
creates worthy considerations of 
equity on the side of the divorcing 
spouse. 

Pa.—Nixon v. Nixon, 198 A. 164, 329 
Pa. 256. 

Broach v. Broach, 54 Pa.Dist. & 
Co. 413, 5(i r)auph.Co. 376. 

Pastorkey v. l»aatorkey, Com.Pl,, 

46 Lack.Jur. 173—Smith v. Smith, 
Com.Pl., 38 Luz.Xjog.Rog. 49. 

9.5 Iowa.—Swift V. Swift, 29 N.W.2d 
535, 239 Iowa 62. 

N.J.—Shamnuis v. Shammas, 88 A.2d 
204, 9 N.J. 321. 

Potyok V. Potyok, 106 A.2d 372. 
31 N.J.Super. 234. 

9.10 N.J.—Shammas v. Shammas, 88 
A.2d 204, 9 N.J. 321. 

Potyok V. Potyok, 106 A,2d 372, 
31 N.J.Super. 234. 

9.15 N.J.—Shammas v. Shammas, 88 
A.2d 204, 9 N.J. 321. 

Potyok V. Potyok, 106 A,2d 372, 31 
N.J.Super. 234. 
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10. Iowa.—^Hohson v. Dempsey 

Const. Co., 7 N.W.2d 896, 232 Iowa 
1226. 

Mo.—Corpus Jhris cited in Cherry v. 
Cherry, 36 S.W.2d 669, 661, 225 Mo. 
App. 998. 

19 C.J. p 169 note 71. 

"Courts are disposed to protect an 
innocent third person who has mar¬ 
ried a divorced spouse, also to protect 
possible issue of such marriage and 
manifest reluctance to set aside the 
divorce." 

Iowa.—Swift V. Swift, 29 N.W.2d 635, 
539, 239 Iowa 62. 

10.5 Iowa.—Hobson v. Dempsey 
Const. Co., 7 N.W.2d 896, 232 Iowa 
1226. 

10.10 Iowa.—Swift V. Swift, 29 N.W. 
2d 535, 239 Iowa 62. 

11. Ala.—Ford v, Ford, 117 So. 462, 
218 Ala. 15. 

Cal.—^Kirschner v. Dietrich, 42 P, 
1064, 110 C. 502. 

Colo.—Morris v. Propst, 65 P.2d 944, 
98 Colo. 213, 104 A.L.R. 660. 

N.Y.—^In re Hittleman’s Will, 112 
N.Y.S.2d 796. 

Okl,—^Exchange Trust Co. v. Davis, 17 
P.2d 419, 160 Okl. 263. 

Tenn.—Owens v. Sim, 3 Coldw. 644. 
Tex.—^Blaln v. Broussard, Civ.App., 99 
S.W.2d 903. 

Wash.—Crockett v. Crockett, 181 P.2d 
IRO, 27 Wash.2d 877. 

19 C.J. p 169 note 73. 

Death of unsuocessfta party 
A divorce decree may not be va¬ 
cated at instance of party obtaining 
it after death of party against whom 
it was rendered. 

Okl.—Scoufos V. Fuller, 280 P.2d 720. 
Modlfloatiou of decree 

The death of a husband pending his 
wife's proceeding for a modillcation 
of a decree of divorce abates the pro¬ 
ceedings. 

Iowa.—O’Hagan v. O’Hagan, 4 Iowa 
609. 

12. U.S.—Corpus Juris Secundum 
oitod in Cohen v. Randall, C.C.A. 
N.Y., 137 F,2d 441, 444, certiorari 
denied 64 S.Ct 263, 320 U.S. 796, 88 
Xj.Ed. 480. 

Ala.—Vaughan v. Vaughan, 62 So.2d 
466, 258 Ala. 336—Fox v. Fox, 179 
So. 237, 235 Ala. 338. 

Ofli.--Britton v. Bryson, 14 P.2d 602, 
216 C. 362. 


Fla.—^Russell v. Russell, 177 So. 280, 
129 Fla. 866. 

Iowa.— Corpus Juris Secundum cited 
in Stitt V. Sunderman, 77 N.W.2d 
629, 631, 247 Iowa 1132—^Robson v. 
Kramer, 245 N.W. 341, 216 Iowa 973 
—^Melvin v. Lawrence, 213 N.W. 
420, 203 Iowa 619. 

Md.—Croyle v. Croyle, 40 A.2d 374, 
184 Md. 126—Scheihing v. Balti¬ 
more & O. R. R., 23 A.2d 381, 180 
Md. 168. 

Minn.— Corpus Juris and Corpus 
Juris Secundum cited in Bloom- 
quist V. Thomas, 9 N.W.2d 337, 341, 
215 Minn. 35. 

N.C.— Corpus Juris quoted In Fowler 
V. Fowler, 130 S.E. 316, 319, 190 
N.C. 636. 

N.H.—Bussey v. Bussey, 62 A.2d 856, 
94 N.H. 328. 

Okl.—^Board of Trustees of Firemen's 
Relief & Pension Fund of City of 
Holdenville v. Cotton, 256 P.2d 802, 
208 Okl. 421—Le Clair v. Calls Him, 
233 P. 1087, 106 Okl. 247. 

Or.—Corpus JUris cited in Sturm v. 

Cooper, 28 P.2d 231, 232, 145 Or. 683. 
Tenn.—Rose v. Rose, 145 S.W.2d 773, 
176 Tenn. 680. 

Tex.— Corpus Juris and Corpus Jtiris 
Secundum cited in Rimbow v. Rim- 
bow, Civ.App., 191 S.W.2d 89, 91, 
error refused, certiorari denied, 67 
S.Ct. 51, 329 U.S. 718, 91 L.Ed. 623— 
Weaver v. Garrietty, Civ.App., 84 
S.W.2d 878, error refused. 

19 C.J. p 170 note 74. 

Proper procedure for vacating judg¬ 
ment after death of plaintiff see in¬ 
fra § 172. 

Weight of authority 
Ala.—^Lucas v. Lucas, 42 So. 2d 457, 
252 Ala. 626. 

Death of one party or both 
Where consequences of a divorce 
affect property rights of parties, 
death of one party or both parties 
does not affect right of unsuccessful 
party, or his or her representative, to 
institute vacation proceedings. 

Or.—Cook V. Cook, 111 P.2d 840, 167 
Or. 474. 

Determination according to equitable 
principles 

Where a court takes jurisdiction of 
a proceeding to vacate a decree after 
death of one of parties for purpose of 
adjusting property interest, such de« 
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to purge its records of orders or decrees which it 
has been wrongfully misled into making, the court 
may, on due proceedings, vacate or modify a decree 
even after the death of a party, as where it was ob¬ 
tained by fraud and imposition on the part of com¬ 
plainant, or without due service of process.^^ How¬ 
ever, a court has no power, after the death of one 
of the parties, to set aside the decree where the only 
object which could be obtained by doing so would be 
sentimental in nature and, as discussed infra 
subdivision b of this section, the living spouse may 


be estopped to attack the validity of the decree, 
b. Waiver and Estoppel 

A party may waive his right to have a judgment or 
decree of divorce vacated, or may be estopped by his con¬ 
duct to ask for such relief, as where he has participated 
in fraud or collusion to obtain the decree, or has accepted 
the benefits thereof. 

Except, it has been held, in the case of a void 
decree,i^-6® a person may waive his or her right 
to have a judgment or decree of divorce set aside or 
vacated, or may be estopped by his or her conduct 
to ask for such relief,^® even without having con- 


termination must be made in accord¬ 
ance with equitable principles. 

N.H.—Bussey v. Bussey, 62 A.2d 866, 
94 N.H. 328. 

Pace of decree 

Where former wife died seized of 
realty an interest in which would be 
inherited by former husband if di¬ 
vorce obtained by former wife should 
be set aside, former husband could 
maintain proceedingr to set aside di¬ 
vorce after wife’s death, although de¬ 
cree did not on its face deal with 
any property rights of former hus¬ 
band. 

Miss.—^Evans v. Brown, 21 So.2d 688, 
198 Miss. 237. 

Pendency of action 
If a suit is for purpose of ascer¬ 
taining what was true marital status 
of a party at time of his death, and 
not to change it, and such ascertain¬ 
ment is necessary to determine prop¬ 
erty rights or legitimacy of some per¬ 
son, court will entertain suit to annul 
a decree of divorce for fraud, wheth¬ 
er or not it was pending at time of 
death of such person. 

Ala.—Vaughan v. Vaughan, $2 So,2d 
466, 268 Ala. 336. 

A life insurance policy which is not 
payable to insured’s estate is not a 
part of his estate, so as to authorize 
setting aside, after his death, a di¬ 
vorce decree obtained by him, on 
ground that property rights are in¬ 
volved. 

Md.—Scheihing v. Baltimore & O. R. 
R., 23 A.2d 381, 180 Md. 168. 

Bight to pay of .member of navy 
Divorced wife who, if successful 
in her efCort to set aside divorce de¬ 
cree, would be entitled, as widow 
of deceased member of navy, to sev- 
earned pay which government had 
theretofore paid second wife, and to 
earned pay which, government had 
not yet paid, had property rights 
which would entitle her to main¬ 
tain petition to set aside decree aft¬ 
er member’s death. 

Md.—Connelly v. Connelly, 67 A.2d 
276, 190 Md. 79. 

In BUssouri 

(1) Rule stated in text has been 
applied. 


Mo.—^MefXord v. Mefford, App., 26 S. 
W.2d 804—Richmond v. Richmond, 
App., 225 S.VV. 126—Lukowski v. 
Lukowski, 83 S.W. 274, 108 Mo. 
App. 204. 

<2) However, the Missouri supreme 
court has said, in a case involving 
a collateral attack on an Illinois di¬ 
vorce decree, that a direct proceed¬ 
ing for that purpose could not pos¬ 
sibly have been brought, plaintill, in 
whose favor the decree was rendered, 
being dead. 

Mo.—Lieber v. Lieber, 143 S.W. 458, 
475, 239 Mo. 1. 

13. U.S.— Cosrpus Juris Secundum 
cited in Cohen v. Randall, C.C.A. 
N.Y., 137 P.2d 441, 444, certiorari 
denied 64 S.Ct 263, 320 U.S. 796, 88 
Xi.Bd. 480. 

Cal.—McGuinness v. Superior Court 
in and for City and County of San 
Francisco, 237 P. 42, 196 C. 222 40 
A.L.R. 1110. 

I Cohn V. Stanford, 21 P.2d 464, 
131 C.A. 463. 

Fla.—^Hardesty v. Hardesty, 3i So. 
2d 60, 169 Fla. 118. 

Ohio.—Moyer v. Doan, 17 Ohio Supp. 
11 . 

14. Cal.—^Britton v. Bryson, 14 p.2d 
602, 216 C. 362. 

Md.—Croyle v. Croyle, 40 A.2d 374, 
184 Md. 126, 

N.C.— Corpus Juris quoted in Fow¬ 
ler V, Fowler, 130 S.B. 316, 319, 190 
N.C. 536. 

Ohio.—Moyer v. Dean, 17 Ohio Supp. 
11 . 

Pa,—Kahn v. Kahn, Com.Pl., 47 Lack. 
Jur. 101. 

Tenn.—Rose v. Rose, 146 S.W.2d 773 
176 Tenn. 680. 

19 C.J. p 170 note 75. 

Extrinsic fraud practiced on court 
Mont.—Gillen v, Gillen, 169 P.2d 611. 
117 Mont. 496. 

14A Ala.—Lucas v. Lucas, 42 So.2d 
457, 262 Ala. 626. 

14.50 Ohio.—Slaven v. Slaven, 8 Ohio 
Supp. 70. 

Failure to point out fact to court 
Where decree was void, defend¬ 
ant’s failure to point out such fact to 
court on her first appearance in court, 
or any other acts of defendant, could 
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not estop her to assert fact that de¬ 
cree was void, as ground for having 
it vacated. 

Ohio.—Slaven v. Slaven, supra. 
Failure of Judge to hear avidenoe 
A divorce decree which was void 
ab initio because entered by a judge 
who had not hoard evidence sub¬ 
mitted in support of petition could 
not be made valid by anything that 
defendant might do or fail to do, ei¬ 
ther before or after matter was call¬ 
ed to attention of court. 

Ohio.—Slaven v. Slaven, supra. 

15, Ala.—^Wright v. Wright, 159 So. 
220, 230 Ala. 35. 

Ark.—Oberstein v. Obersteln, 228 S. 
W.2d 615, 217 Ark. 80—Bandy v. 
Bandy, 286 S.W. 877, 171 Ark. 717 
—^Morgan v. Morgan, 283 S.W. 979, 
171 Ark. 173. 

Cal.—Hendricks v. Hendricks, 14 P. 
2d 83, 216 C. 321. 

Colo.—Boyd V. Boyd, 189 P. 608. 68 
Colo. 293. 

Fla.—Bdolson v. Kdolson, 68 So.2d 
148—Masilotti v. Masllotti, 29 So. 
2d 872, 168 Fla. 663—Matsis v. Mat- 
sis, 21 So.2d 545, 165 Fla. 786— 
Darsey v. Darsey, 167 So. 810, 124 
Fla. 125—Mabsun v. Mabson, 140 
So. SOI, 104 FJa. 162—Heniicssy v. 
Hudson, 131 So. 315, 100 Fla. 067— 
Barnos v. Willis, 61 So. 828. 65 Fla. 
363. 

HI.—^b’riend v. Northern Trust Co., 
42 N.E.2d 330, 314 Ill.App. 696— 
Ullrich V. Ullrich, 20 N.Ji3.2d 347, 
290 llLApp. 460—Guelzo v. Guel- 
zo, 10 N.J!3.2d 881, 202 HLApp. 161. ♦ 
Iowa.—Swift V. Swift, 20 N.W.2d 636 , 
230 Iowa 62—Farr v. Farr, 181 N. 
W. 268. 100 Iowa 1005. 

Kan.—^l»attcrson v. l»attorson, 190 P. 
2d 887, 164 Jifan. 601—Reinhart v. 
Reinhart, 83 I».2d 628. 148 
642. 

Mass.—Payzant v. Payzant, 168 N.E. 
168, 260 Mass. 70. 

Mich.—Madden v. Madden, 192 N.W. 
665, 222 Mich. 404. 

Mo.—Pike V. Pike, 103 S.W.2d 637, 239 
Mo.App. 666. 

N.Y.—D’Aurla v. D’Auria, 103 N.Y.S. 
2d 741, 200 Misc. 939—In re Heye’s 
Estate, 269 N.Y.S. 530, 149 Misc. 890, 
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sciously joined in an imposition on the. court.^®*® 
Thus, one who has voluntarily invoked the jurisdic¬ 
tion of a court and obtained a decree of divorce will 
not be hcard,i® especially after the death of the 
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other party, to question the jurisdiction of the 
court. Also, where a decree of divorce is procured 
by fraud or collusion, a person who participates 
therein,!5 and those in privity with him or her in 


affirmed In re Hcyc’s Will, 271 N 
T.S. 1042, 241 App.Div. 907. 

Ohio.—Bigelow v. Bigelow, 16 Ohio 
Supp. 1. 

Qjjl,—^jones V. Jones, 58 P.2d 330, 
177 Okl. ISl—Exchange Trust Co. 
V. Davis, 17 P.2d 410, 160 Okl. 253. 
Or.—Geis v. Galliis, 278 P. 069, 130 
Or. 619. 

Pa.—^Zettlcmoyer v. Zettlemoyer, 79 
Pa.Supor. 405. 

Ganster v. Ganstcr, 5 Pa.Dist. & 
Co. 603, 39 Ijanc.Li.Ilov. 87. 

Pastorkey v. Pastorkey, Com.Pl., 
45 Lack.Jur. 173—^Knodo v. Knodc, 
Com.Pl., 27 West. 101, affirmed 48 
A.2d 151, 169 Pa.Supcr. 210. 

Tex.—^Lawrence v. Bradley, Civ.App., 
295 S.W.2d 746—Lolz v. Lots, Civ. 
App., 185 S.W.2d 4S1. 

19 C.J. P 170 notes 76-77, 79. 

Opening divorce decree, on ground 
of lack of jurisdiction of husband, 
months after divorce proceedings 
were closed, husband had remarried, 
and children wore born to his second 
wife, was error, whore wife km‘w of 
the divorce proceedings and that 
husband was required to prove resi¬ 
dence and permitted proceedings to 
go through appar<‘ntly acquiescing in 
everything before the court. 

Pa,—^Nixon v. Nixon, 198 A. 154, 329 
Pa. 260. 

Withholding facts from court 
Whore husband, at time of wife's 
action for separation, knew of facts 
which allegidly rendered marriage in¬ 
valid, but chose to withhold lho.Me 
facts from court, although he was 
represented in action by an att«>nn»y, 
ho was not entitled thereafter to 
have judgment of .»4cp«ratlon vacated 
on ground of newly diHcov<*red evi¬ 
dence or error of fact not ari.sing on 
trial. 

N.Y.—Bo.slov V. BohIov, 31 N.Y.F!.2d 
970, 177 Mise. 817. affirmed 36 N.Y. 
S.2d 744, 264 App.Div. 943. 

Xapse of time as creating estoppel 

(1) The length of time which has 
elapsed sinen a decree was rendered 
and th(» manner in whltdi tin* parlies 
have treated ca<*h other may oper¬ 
ate as an estopiad nnd preclude ei¬ 
ther from lnt(*rfering with the afrair.s 
of the other. 

Okl.—Corpus Juris quoted In Grt^en 
V. Jam<*.s, 296 P. 743, 747. 147 Okl. 
273, 

Tex.—^Morehouse v. Morehouse, Civ, 
App., Ill S.W.2d 831. error dis- 
mi.ssed. 

19 C.J. p 170 note 79. 

(2) Where wife did not ffio petition 
to set aside decree until more than 
twenty years after it had been en¬ 


tered, she was guilty of laches 
amounting to an equitable estoppel. 
Mich.—Norris v. Norris, 69 N.W.2d 
208, 342 Mich. 83, certiorari denied 
76 S.Ct. 182, 350 U.S. 903, 100 L.. 
Ed. 793. 

(3) Laches and limitations as a 
defense generally see infra subdivi¬ 
sion c of this section. 

Party taking no exceptions cannot 
urge that from accident, mistake, or 
unforeseen cause he has failed to 
prosecute a bill of exceptions, so as 
to be entitled to vacation of a final 
divorce decree under a statute au¬ 
thorizing the supreme court to allow 
an appeal to be taken or prosecuted, 
or a bill of exceptions or motion for 
new trial to be filed and prosecuted. 
11.1.—Scolardi v. Scolardi, 108 A. 651, 
42 II.L 466. 

Bstoppel to assert ignorance 

It cannot be said that a college 
trained woman who majored in Eng¬ 
lish did not understand the English 
language and the full import of a 
notice served on her in a divorce 
proceeding. 

Iowa.—^Reppert v. Heppert, 241 N.W. 
487, 214 Iowa 17. 

Estoppel to deny amendment of com. 
plaint 

Where defendant's counsel ob¬ 
tained leave to amend cross com¬ 
plaint and seek divorce, defendant 
could not, in action to annul di¬ 
vorce decree, contend that cross com¬ 
plaint was not amended. 

Cal.—Greenwood v. Greenwood, 297 
I>, 680. 112 OJl, 691. 

Signing waiver of issuance of sum. 
mens 

A defendant who voluntarily signed 
a waiver of issuance of summons 
after plaintiiX filed divorce action 
could not thereafter question decree 
on ground that plaintifC was not a 
resident of county where action was 
filed. 

Okl,—.Nolen V. Nolen, 167 P.2d 68, 
196 Okl. 584. 

Failure to excuse lack of timely de¬ 
fense 

HusiMind’s application to open de¬ 
cree was properly denied where he 
olfi!rt‘d no adequate excuse for not 
appearing and defending divorce ac¬ 
tion in time and there was no col¬ 
lusion or imposition on court. 

Okl.—Nolen v. Nolen, supra. 

Disqualification of attorney 

Whore defendant husband made no 
objection, in wife’s suit for divorce, 
becau.se county attorney who had 
twice prosecuted husband for assault 
and battery against wife, acted as 
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attorney for wife in violation of 
statute, husband waived right to ob¬ 
ject to fact that county attorney was 
disqualified, and was not entitled to 
have divorce decree set aside. 

Neb.—Thompson v. Thompson, 36 N. 

W.2d 648, 151 Neb. 110. 

Wife held not estopped 
Cal.—Cohen v. Cohen, 166 P.2d 622, 
73 C.A.2d 330—Gump v. Gump, 108 
P.2d 21, 42 C.A.2d 64. 

Ill.—Meyer v. Meyer, 66 N.B.2d 467, 
328 IlLApp. 408. 

Change of position by defendant 
held not shown, so as to estop plain¬ 
tiff to sue to nullify decree. 

Md.—Croyle v. Croyle, 40 A.2d 374, 
184 Md. 126. 

15.5 Mass.—^Dennis v. Dennis, 147 
N.E.2d 828. 

16. Conn.—Corpus Juris Secundum 
cited in Krasnow v. Krasnow, 99 A. 
2d 104, 106, 140 Conn. 254. 

Fla.—Hall v. Hall, 112 So. 622, 93 
Fla. 709. 

Ga.—Corpus Juris Secundum cited in 
Fender v. Crosby, 76 S.E.2d 769, 
771, 209 Ga. 896—Axtell v. Axtell, 
187 S.B. 877, 183 Ga. 195. 

Miss.—Cratin v. Cratln, 174 So. 265, 
178 Miss. 881. 

R.I.—^McGraw v. McGraw, 138 A. 188, 
48 H.I. 426. 

Tex.—^Wilmeth v. Wilmeth, Clv.App., 
311 S.W.2d 292. 

17. Ark.—^Dawson v. Mays, 252 S. 
W. 33, 169 Ark. 331, 30 A.D.It. 1463. 

R.I.—^McGraw v. McGraw, 138 A. 188, 
48 R.I. 426. 

Effect of death of other party gen¬ 
erally see supra subdivision a of 
this section. 

18. Ala.—^Pairclough v. St. Amand, 
114 So. 472, 217 Ala. 19. 

Ai’k.—Oberstein v. Oberstein, 228 S.W. 
2d 615, 217 Ark. 80. 

Cal.—Godfrey v. Godfrey, 86 P. 2d 357, 
30 C.A.2d 370—Lanktroe v. Lank- 
tree, 183 P. 954, 42 C.A. 648. 

Del.—Corpus Juris Secundum cited 
in Anonymous v. Anonymous, 85 
A.2d 706, 719, 7 Terry 458, affirmed 
90 A.2d 468, 8 Terry 231, certiorari 
denied 73 S.Ct. 46, 344 U.S. 836, 97 
L.Ed. 651. 

Fla.—Hall v. Hall, 112 So. 622, 93 
Pin. 700. 

Ga.—Axtell V. Axtell. 1S7 S.E. 877, 
183 Ga. 195. 

III.—Guelzo V. Guelzo, 10 N.E.2d 881, 
292 IlLApp. 161. 

Iowa.—^Robson v. Kramer, 245 N.W. 
341, 216 Iowa 973. 

Kan.—Todd v. Rhodes, 193 P. 894, 
108 Kan. 64, 16 A.L.R. 423. 

Mich.—^Alderdyce v. Alderdyce, 221 
N.W. 163, 244 Mich. 290, 
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the procuring of a decree of divorce by fraud or col- 
lusion^^ are estopped to deny the validity of the 
decree. 

Similarly, a party who has accepted the benefits 
of a decree,or who has acted in reliance on its 
validity with full knowledge of its effect,21 cannot, 
after a lapse of time, and especially after the death 
of the other party,22 have it set aside on the ground 
that it was obtained by fraud or without due no¬ 
tice, or that the court lacked jurisdiction; and this 
is particularly true where such party fails to do 
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equity by offering to return any of the benefits re- 
ceived.22.5 The mere fact that a wife accepts the 
share of community property given her by a divorce 
decree does not, however, preclude her from hav¬ 
ing the decree set aside for fraud ;23 nor is a party 
estopped to attack a decree by his failure to an¬ 
swer or defend, where such failure is the result of 
deception practiced by the prevailing party.24 More¬ 
over, even though a party to a divorce action is es¬ 
topped to complain of the judgment therein, if it 
appears to the trial court that a divorce has been 


Nev.-—Confer v. Second Judicial 
Dist. Court in and for Washoe 
County, 234 P. 688, 49 Nev. 18, re¬ 
hearing denied 236 P. 1097, 49 Nev. 
18. 

Pa.—Ganster v. Ganster, 6 Pa.Dist. 

& Co. 503, 39 Lanc.L.Rev. 87. 

Tex.—Eldridge v. Eldridge, Civ.App., 
259 S.W. 209—Wagley v. Wagley, 
Civ.App., 230 S.W. 493. 

Va.—Scott V. Scott, 128 S.B. 699, 
142 Va. 31. 

19 C.J. p 168 notes 46-48. 

Clean, hands doctrine applies 

(1) The general rule which re¬ 
quires a suitor to come into a court 
of equity with clean hands is ap¬ 
plicable in such a case. 

Ala.—^Levine v. Levine, 80 So.2d 235. 
262 Ala. 491. 

Ark.—Rice v. Moore, 109 S.W.2d 148, 
194 Ark. 585. 

Ga.—Corpus Juris Secundum cited 
In Pender v. Crosby, 76 S.E.2d 769, 
771, 209 Ga. 896. 

Mo.—Crane v. Deacon, 263 S.W. 1068. 
Pa.—Smith v. Smith, Com.Pl., 38 Luz. 
Leg.Reg. 49. 

Tex.—^Lawrence v. Bradley, Clv.App., 
296 S.W.2d 746. 

(2) If wife, when she obtained final 
decree without husband’s knowledge, 
did not inform court of reconciliation 
subsequent to interlocutory decree 
obtained by husband, she committed 
a fraud on court, but that fraud did 
not atone for alleged unclean hands 
of husband in obtaining Interlocutory 
decree through alleged fraud, and did 
not entitle husband to have final de¬ 
cree set aside. 

Cal.—^Katz v. Karlsson, 191 P.2d 641, 
84 C.A.2d 469. 

Zgnorance uo excuse 
A party’s protestation of ignor¬ 
ance of the law and legal proceed¬ 
ings cannot serve to relieve him 
from the consequences of his ac¬ 
tive participation in the proceedings 
culminating in the divorce. 

Ala.—Wright v. Wright, 159 So. 220, 
230 Ala. 35. 

19. Ala.—Pairclough v. St Amand, 
114 So. 472, 215 Ala. 19. 

90. Ala.—^Levine v. Levine, 80 So.2d 
235, 262 Ala. 491, 


Ark.—^Anderson v. Anderson, 267 S. 
W.2d 316, 223 Ark. 671—Morgan v. 
Morgan, 283 S.W. 979, 171 Ark. 173. 
Cal.—^Bowman v. Bowman, 276 P. 
1023, 97 C.A. 613. 

Pla.—Puller v. Puller, 68 So.2d 177— 
Jordan v. Jordan, 57 So.2d 581. 

Ga.—Corpus Juris cited iu Davis v. 

Davis, 11 S.E.2d 884. 

III.—Sikkema v. Sikkema, 125 N.E.2d 
862, 6 Ill.App.2d 484—Friend v. 
Northern Trust Co., 42 N.E.2d 330, 
314 IlLApp. 596. 

Iowa.—^Robson v. Kramer, 245 N.W. 
341, 215 Iowa 973. 

Mass.—^Dennis v. Dennis, 147 N.E.2d 
828. 

Mich.—^Norris v. Norris, 69 N.W.2d 
208, 342 Mich. 83, certiorari denied 
76 S.Ct 182, 360 U.S. 903, 100 L.Ed. 
793—^Livingston v. Livingston, 267 
N.W. 636, 276 Mich. 399. 

Mo.—Pike V. Pike, 193 S.W.2d 637, 
239 Mo.App. 656. 

Neb.—Carpenter v. Carpenter, 18 N. 

W.2d 737, 146 Neb. 140. 

Okl.— Corpus Juris quoted in Green 
V. James, 296 P. 743, 747, 147 Okl. 
273. 

Tex.—^Morehouse v. Morehouse, Civ. 
App., Ill S,W.2d 831, error dis¬ 
missed. 

19 C.J. p 170 note 77. 

Remarriage 

(1) Generally. 

Ill.—Friend v. Northern Trust Co., 42 
N.B.2d 330, 314 IlLApp. 696. 

(2) “The rule is well and generally 
settled that one who accepts the 
benefits and privileges of a divorce 
decree by a remarriage, even though 
the decree be void for want of ju¬ 
risdiction, is estopped from there¬ 
after assailing such decree.’’ 

Ill.—^Pierotti v. Plerottl, 98 N.B.2d 
875, 883, 343 IlLApp. 116. 

Okl.—Cummings v. Huddleston, 226 
P. 104, 105, 99 Okl. 196. 

(3) Bffect of remarriage generally 
see supra subdivision a of this sec¬ 
tion. 

Acceptauee of alimony provided 
for in decree may estop wife to chal¬ 
lenge validity thereof. 

Ga.—Thompson v. Thompson, 45 S.B. 
2d 632, 203 Ga. 128. 
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Ill.—Guelzo V. Guelzo, 10 N.E.2d 881 
292 IlLApp. 151. 

Iowa.—Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 

Kan.—^Reinhart v. Reinhart, 83 P.2d 
628, 148 Kan. 542. 

Neb.—Carpenter v. Carpenter, 18 N.W. 

2d 737, 146 Neb. 140. 

N.D.—Tuttle V. Tuttle, 181 N.W. 888, 
46 N.D. 79. 

Payments for wife’s equity in house 
This rule did not apply where 
equity in house had been acquired 
with wife’s funds and court was un¬ 
aware that there was a property 
agreement, wife’s acceptance of pay¬ 
ments pursuant to agreement for 
wife’s equity in house and husband’s 
payment of wife's counsel fees did 
not prevent wife from attacking di¬ 
vorce decree for want of jurisdiction. 
Ill.—^Meyer v. Meyer, 66 N.E.2d 467, 
328 IlLApp. 408. 

21. Iowa.—Robson v. Kramer, 245 
N.W. 341, 216 Iowa 973. 

Okl.—Corpus Juris quoted in Green 
V. James, 296 P. 743, 747, 147 Okl. 
273. 

19 C.J. p 170 note 77. 

22. Ark.—^Rice v. Moore, 109 S.W. 
2d 148, 194 Ark. 686. 

Ill.—Friend v. Northern Trust Co., 
42 N.E.2d 330, 314 IlLApp. 596. 
Mich.—Livingston v. Livingston, 267 
N.W. 636, 276 Mich. 399. 

Miss.—Cratin v. Cratin, 174 So. 255, 
178 Miss. 881. 

Okl.—^Exchange Trust Co. v. Da¬ 
vis, 17 P.2d 419, 160 Okl. 263— 
Corpus Juris quoted iu Green v. 
James, 296 P. 743, 747, 147 Okl. 273. 
Tex.—^Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed. 

19 C.J, p 170 notes 76, 77. 

22.6 Ala.—^Levine v. Levine, 80 So.2d 
235, 262 Ala. 491. 

23. Ariz.—^Leeker v. Leeker, 202 P. 
397, 23 Ariz. 170. 

24. Ark.—^Butler v. Butler, 249 S.W. 
663, 158 Ark. 170. 

La.—Quinn v. Brown, 105 So. 624, 
159 La. 570. 

Wis.—Ford v. Whelan, 288 N.W. 737, 
233 Wis. 96. 
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procured by means of fraud or for purposes which 
are contrary to sound public policy, it is the duty of 
the court to set aside the decree.^s 

The mere fact that a party participated in the di¬ 
vorce proceeding, without more, does not bar a 
direct attack by him or her on the decree ren- 
dered.25-5 The rule that a defendant who appears 
and defends a suit on the merits cannot thereafter 
raise objections to matters of procedure in a suit 
to set aside the decree has no application where 
there has been no appearance.26 

The remarriage of the prevailing party in the di¬ 
vorce suit docs not preclude him or her from assert¬ 
ing that defendant is barred by estoppel from seek¬ 
ing an annulment of the decree.2fi*5 

c. Laches and Limitations 

Laches or unreasonable delay In seeking relief may 
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constitute a good defense to a proceeding to modify or set 
aside a divorce decree. Statutes of limitations as to the 
time for setting aside Judgments generaiiy have, al¬ 
though not In ail cases, been held applicable to divorce 
decrees. 

The safety of society demands that one who seeks 
to overthrow an apparently valid decree of divorce 
should proceed with the utmost promptness on dis¬ 
covery of facts claimed to show its invalidity .2 6.60 
Except when the court rendering the decree was 
without jurisdiction,27 a decree will not be modified 
or set aside at the instance of a party who has been 
guilty of laches or unreasonable delay in applying 
for the relief,28 especially when one22 or both^o of 
the parties have married again. Hence, to vacate a 
decree obtained by fraud the injured party must act 
promptly, or with diligence, after a discovery of 
the fraud,21 unless the facts are such as to excuse 


25. Colo.—Matthews v. Matthews, 
216 P. 704, 73 Colo. 597. 

25.5 Mass.—Dennis v. Dennis, 147 
N.E.2d 828. 

26. Va.—Craddock's Adm'r v. Crad¬ 
dock’s Adm'r, 163 S.E. 387, 158 
Va. 68. 

26.5 Iowa.—Swift v. Swift, 29 N.W. 
2d 635. 239 Iowa 62. 

26.50 Iowa.—Swift V. Swift, 29 N.W. 

2d 635, 239 Iowa 62. 

Beason for rule 

He should apprehend that one who 
has secured such a divorce may en¬ 
deavor to marry a^^ain, thus en- 
tangrlingr some innocent pcr.son in in¬ 
tolerable difllcultios, should the di¬ 
vorce be afterwards annulhid. 

Iowa.—Swift V. Swift, supra. 

Pnblio interest; mental inoompetenoy 
However, public Intorost was in¬ 
volved in proceedinK to set aside 
divorce decree on ground of plain¬ 
tiff's mental Incompctoncy, and delay 
of plaintiff’s relation.^ or her guardi¬ 
an, short of some statute of limita¬ 
tions, could not shut off considura- 
tion by court of public interest. 
Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Wls. 157. 

27. N.T.—Bulkley v, Bulkley, 6 Abb. 
Pr. 307. 

Ohio.—Fritz V. Fritz, 0 Ohio S. & C. 
P. 275, 6 Ohio N.P. 268. 

28. Ark.—Young v. Young, 79 S.W. 
2d 1006, 190 Ark. 630. 

Cal.—Nealls v. Carlson, 219 P.2d 66, 
98 C.A.2d 65—Godfrey v. Godfrey, 
86 P.2d 367, 30 aA.2d 370—Mc¬ 
Carthy V. McCarthy, 72 P.2d 266, 23 
C.A.2d 161. 

Fla—Mabson v, Mabson, 140 So. 801, 
104 Fla. 162. 

Ga.—Conklin v. Conklin, 98 S.B. 221, 
148 Ga. 640. 


Ill.—Ullrich V. Ullrich, 20 N.E.2d 
347. 299 Ill«App. 460—Hazard v. 
Hazard, 205 IllJlpp. 662. 

Iowa—Swift V. Swift, 29 Kr.W.2d 535, 
239 Iowa 62. 

Ky.—Cecil v. Cecil, 199 S.W.2d 985, 
304 Ky. 67. 

Mich.—Norris v. Norris, 69 N.W.2d 
208, 342 Mich. 83, certiorari denied 
76 S.Ot. 182, 360 U.S. 903, 100 L.Bd. 
793—Madden v. Madden, 192 N.W. 
065, 222 Mich. 404. 

Miss.—Stanley v. Stanley, 29 So.2d 
641. 201 Miss. 646. 

Mo.—Pike V, Pike. 193 S.W.2d 637, 
239 Mo.App. 656. 

N.J.—PafCen v. Paffen, 120 A. 197, 
94 N.J.Kq. 366. 

Okl.—Davis v. Exchange Trust Co., 
46 P.2d 522, 173 Okl. 61—Exchange 
Trust Co. V. Davis, 17 P.2d 419, 
160 Okl. 263— Goxpns Jtirls gaoted 
in Green v. James, 29C P. 743, 747, 
147 Okl. 273—Bradshaw v. Tinker, 
264 P. 162, 129 Okl. 244. 

Pa.—Quinn v. Quinn, 189 A. 705, 125 
Pa.Super, 359. 

I>acket V. Packet, 68 Pa.Dist. & 
Co. 7, 47 LaGk.Jur. 149—^Krusch v. 
Kru.sch, 6 Pa.Dist. & Co. 639— 
Ganster v. Ganster, 5 Pa.Dist. & Co. 
603. 39 Lanc.L.Rev. 87. 

Cnrey v. Carey, Com,Pl., 40 Luz. 
Deg.Ueg. 306—Smith v. Smith, Com. 
1*1., 38 Duz-Leg.Reg. 49. 

Tex.—Stone v. Stone, Clv.App., 101 
S.W.2d 638, 

19 C.J. P 170 note 83. 

Five years 

Tann.—Cagle v, Cagle, 229 S.W.2d 
614, 190 Tenn. 360. 

Fifte en yeovs 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

Delay sertoaSly oonsULered by conrt 
Pa.—^Magistro v, Magistro, 127 A.2d 
758, 182 Pa.Sup6r. 487. 
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Xioches held not shown. 

Ala.—Stephens v. Stephens, 46 So.2d 
163, 253 Ala. 316—Smith v. Smith, 
10 So.2d 664, 243 Ala. 488. 

Ill.—^Meyer v. Meyer, 66 N.E.2d 457, 
328 llLApp. 408. 

Ohio.—^Moyer v. Dean, 17 Ohio Supp. 

11 . 

Va.—Tarr v. Tarr, 35 S.B.2d 401, 184 
Va. 443. 

29- Ala.—^Fairclough v. St. Amand, 
114 So. 472, 217 Ala. 19. 

Ark.—Allsup V. Allsup, 132 S.W.2d 
813, 199 Ark. 130—^Maples v. Maples, 
58 S.W.2d 930, 187 Ark. 127. 

Cal.—Corpus Juris cited in Bowman 

V. Bowman, 276 P. 1023, 1029, 97 
C.A. 613. 

Colo.—^Boyd V. Boyd, 189 P. 608, 68 
Colo. 293. 

Ill,—Guelzo V. Guelzo, 10 N.E.2d 881, 
292 IlLApp. 151—^Maher v. Title 
Guarantee, etc., Co., 96 IlLApp. 366. 
N.Y.—Gioia v. Gioia, 282 N.Y.S 852, 
246 App.Div. 373. 

Or.—^Koski v. Koski, 90 P.2d 183, 161 
Or. 446. 

Va.—Hodnett v. Hodnett, 177 S.B. 
106, 163 Va. 644. 

W.Va.—Corpus Juris cited in Camer¬ 
on V. Cameron. 150 S.E. 225, 226, 
107 W.Va. 656. 

Effect of remarriage generally see 
supra subdivision a of this section. 
Assertion of laches not precluded 
Remarriage of prevailing party In 
divorce suit does not preclude him 
or her from asserting that defendant 
is barred by laches from seeking an 
annulment of decree. 

Iowa.—Swift V. Swift, 29 N.W.2d 535, 
239 Iowa €2. 

SO. Ark.—^Barnett v. Miller, 198 S. 

W. 873, 131 Ark. 110. 

31. Ark.—^Page v. Woodson, 200 S.W. 
2d 768, 211 Ark. 289—Rice v. Moore, 
109 S.W.2d 148, 194 Ark. 525— 
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the delay ^ also been held that in setting 

aside a divorce decree for fraud committed on the 
court, the time between the entry of the decree and 
the bringing of the action to open it or set it aside 
has not been considered important.^^.s 

Mere delay in the action taken does not amount 
to laches unless prejudice, injury, embarrassment, or 
disadvantage to the complaining party has resulted 
therefrom.32.10 Where a motion or petition to set 
aside is presentable within a specified period of 
time, a question of laches cannot arise if it is pre¬ 
sented within that time.^® Under the doctrine of 
prescription, it is immaterial that a party seeking 
to set aside a divorce decree has been insane,^^ or 
that libelant’s new spouse may have known that 
the decree was fraudulent. 

The fact that neither a party nor his successors 
should be permitted to profit by his wrong may be 
considered by the trial court in passing on the ques¬ 
tion of laches, but is not per se conclusive.^s.s 

An incompetent spouse is not barred by laches 
from having the divorce decree set aside.35.io 

Statutes of limitations. Statutory provisions re¬ 
lating to the period within which proceedings must 
be instituted to set aside judgments generally have 
usually been held applicable to decrees of divorce, 


but not in all cases-^*^ A statute prescribing limita¬ 
tions as to the opening of a divorce case does not 
apply to a petition to vacate or set aside.38 a stat¬ 
ute limiting the time within which a court may grant 
relief from a judgment taken against defendant 
through his mistake, inadvertence, surprise, or ex¬ 
cusable neglect does not apply where a divorce judg¬ 
ment is taken against defendant through plaintiff’s 
extrinsic fraud on both the court and defendant.38.6 

The time within which the court may or must act 
in setting aside or modifying its own judgment or 
decree is discussed supra § 168(2). 

§ 172. - Procedure 

a. In general 

b. Parties 

c. Notice 

d. Pleadings; issues 

e. Hearing and evidence 

f. Order, judgment, or decree 

a. In General 

* 

A person seeking modification or vacation of an order, 
Judgment, or decree in a divorce proceeding must proceed 
in a legally authorized manner, by motion or petition in 
the original action or by an original suit in equity. 

A party seeking modification or vacation of an 
order, judgment, or decree in a divorce proceeding 


Young V. Young, 79 S.W.2d 1005, 
190 Ark. 630. 

Va.—Tarr v. Tarr, 35 S.B.2d 401, 184 
Va. 443—^X^odnett v. Hodnett, 177 
S.E. 106, 163 Va. 644. 

W.Va.—Cameron v. Cameron, 160 S. 

B. 225, 107 W.Va. 666. 

19 C.J. p 171 note 86. 

Decree procured tlirouglL duress 

a decree be rendered against 
a party while under duress, so that 
such party is unable to conduct his 
or her case properly, the remedy of 
such party is to apply to the court 
in such case to be relieved from the 
decree as soon as such duress is 
removed." 

Or.—^Ross V. Boss, 26 P. 1007, 21 Or. 

9. 

32. Ala.—Miller v. Miller, 176 So. 
284, 234 Ala. 453. 

Ark.—^Butler v. Butler, 249 S.W. 653, 
158 Ark. 170. 

Cal.—^Bowman v. Bowman, 13 P.2d 
1049, 126 C.A. 602, rehearing denied 
14 P.2d 658, 125 C.A. 602—^Wil¬ 
liams V. Williams, 206 P. 650, 57 

C. A. 36. 

La.—Spence v. Spence, 106 So. 28, 
168 La. 961—Miller v. Miller, 100 
So. 45, 166 La. 46. 

N.jr.—^Plodzien v. Plodzien, 189 A 
621, 121 N.J.Eq. 27.0. 


Pa.—McCue v. McCue, 17 Pa.Dlst. & 
Co. 752, 30 Sch,Leg.Hec. 357. 

Tex.—Wright v. Wright, Civ.App., 
66 S.W.2d 578. 

Wis.—Ford v. Whelan, 288 N.W. 737, 
233 Wis. 96. 

19 C.J. p 171 note 87. 

Lack of diligence held not shown 

Md.—Connelly v. Connelly, 67 A.2d 
276, 190 Md. 79—Hinden v. Hinden, 
42 A.2d 120, 184 Md. 676—Croyle v. 
Croyle, 40 A.2d 374, 184 Md. 126. 

N.C.—^Henderson v. Henderson, 59 
S.E.2d 227, 232 N.C. 1. 

32.5 Pa.—^Loiacono v Loiacono, 116 
A.2d 881, 179 Pa.Super. 387. 

32.10 Fla.-Kelley v. Kelley, 75 So. 
2d 191. 

Iowa.—Swift V. Swift, 29 N.W.2d 635, 
239 Iowa 62. 

Prejudice or injury held not shown 

Cal.—Gump v. Gump, 108 P.2d 21, 42 
C.A.2d 64. 

Md.—Connelly v. Connelly, 67 A.2d 
276, 190 Md. 79—Croyle V. Croyle, 
40 A.2d 374, 184 Md. 126. 

Mass.—Meyer v. Meyer, 96 N.B.2d 
645, 326 Mass. 491. 

33. Colo.—^Matthews v. Matthews, 
216 P. 704, 73 Colo. 697. 

Mont.—^Hall V. Hall, 226 P. 469, 70 
Mont. 460.. 


34. Ala.—^Wilkerson v. Wilkerson, 
161 So. 820, 230 Ala. 667. 

35. Ala.—Wilkerson v. Wilkerson, 
supra. 

35.5 Cal.—^Nealis v. Carlson, 219 P. 
2d 66, 98 C.A.2d 65. 

35.10 Ga.—^Lowery v. Browning, 94 
S.E.2d 413, 212 Ga. 686. 

36. Okl.—^Davis v. Exchange Trust 
Co., 46 P.2d 622, 173 Okl. 61— 
Crowther v. Schoonover, 266 P. 
777, 130 Okl. 249—Bradshaw v. 
Tinker, 264 P. 162, 129 Okl. 244. 

19 C.J. p 171 note 88. 

Proceeding to expunge Journal entry 
Where a divorce judgment is based 
on a journal entry lacking indorsed 
approval of opposing counsel or judge, 
as required by court rule, a proceed¬ 
ing to expunge journal entry may 
bo barred by three-year statute. 
Ohio.—Bigelow v. Bigelow, 16 Ohio 
Supp. 1. 

37. Iowa.—Tollefson v. Tollefson, 
114 N.W. 631, 137 Iowa 151. 

19 C.J. p 171 note 89. 

38. Colo.—Jordan v. Jordan, 96 P. 
2d 13, 106 Colo. 171. 

3a5 Mont.—Gillen v. Gillen, 159 P.2d 
611, 117 Mont. 496. 

Petition to vacate decree held timely 
Mont.—Gillen v. Gillen, supra. 
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must proceed in a manner authorized by law,®^ and Under some authorities, a divorce decree may, in 
in accordance with applicable statutory require- a proper case, be modified or set aside by motion^^ 
ments.3^-6 


39 . Cal.—Suttman v. San Francisco 
Super. Ct., 162 P. 1032, 174 C. 243. 

Wheelock v. Superior Court in 
and for San Diego County, 237 P. 
931, 67 C.A. 601. 

jj[y. —Swartz V. Caudill, 130 S.W.2d 
80, 279 Ky. 206—Logsdon v. Logs¬ 
don, 263 S.W. 728, 204 Ky. 104. 

Mo.—Mefford v. Mefford, App., 26 S. 
W.2d 804. 

—Carmony v. Carmony, 200 N. 
W. 830, 112 Neb. 651. 

N.T.—Gewirtz v. Gewirtz, 178 N.T. 
S. 738, 189 App.Div. 483. 

Bailey v. Bailey, 196 N.T.S. 340. 
119 Misc. 433. 

Wash.—State v. Superior Court for 
King County, 3 P.2d 1098, 164 
Wash. 618, 78 A.L.R. 366. 

Separation. 

Only means by which decree in 
favor of husband in action for sepa¬ 
ration could be vacated by wife was 
by an application under section of 
Civil Practice Act providing that 
judgment for separation may bo re¬ 
voked by court which rendered it. 
N.T.—Schlrmer v. Schirmor, 24 N.T. 
S.2d 344, 260 App.Div. 10B7, appeal 
denied 28 N.T.S.2d 464, 261 App. 
Div. 911. 

Action as direct attabk 
Wliere decree rendered against in¬ 
sane wife was void because of failure 
to make personal service of summons 
on her while she wa.s an Inmate of 
state hospital, and would have been 
reversed if it had been appealed, an 
action to set aside decree on ground 
of lack of s(*rvlco was a direct attack 
on decree brought under the authority 
of statute. 

Ark.—-Wilder v. Wilder, 186 S.W.2d 
933, 208 Ark. 621. 

Petition for annulment of decreei 

Where d«‘<‘ree is invalid because 
defendant wife was insane and un- 
reprc'.sented, proper procedure for at¬ 
tacking de(!ree is to petition court 
which granted divorce for an annul¬ 
ment thereof. 

Me.—^I^reston v. Reed, 44 A.2d 685, 
141 Me. 386. 

Writ of error ooram nobl* 

(1) ^Motion in nature of writ of 
error coram n<»lds was improper rem¬ 
edy for vaeation t»f divorce dt'ereo. 
Ill.—Pleasant v. l^leasant, 126 N.Jb3.2d 

427, 5 Ill.Apj>. B85. 

(2) A petition In nature of writ of 
error coram noiils to vacate and set 
aside a divorce decree would nut have 
been proper under common law, and 
was not an appropriate pleading un¬ 
der Civil X*ractico Act. 

111.—Anderson v. Anderson, 124 N.E. 
2d 66, 4 Ill.App.2d 330. 


Belief from final Judgment of 
limited divorce can be had only by 
appeal when application is not based 
on facts occurring subsequent to 
judgment or on fraud in procuring 
judgment. 

Ky.—Swartz v. Caudill, 130 S.W.2d 
80, 279 Ky. 206. 

Motion held improper 
Fla.—^Edwards v. Edwards, 67 So.2d 
661—State ex rel. Lorenz v. Lorenz, 

6 So.2d 620, 149 Fla. 625. 

Notice of motion; order to show 
cause 

(1) An application to modify a final 
divorce decree previously made and 
entered must be made by an order to 
show cause wherein court may direct 
manner of service of notice, as re¬ 
quired by statute, and cannot be made 
by notice of motion. 

N.T.—Weinberg v. Weinberg, 58 N. 
Y.S.2d 271, 185 Misc. 350. 

Schenker v. Schenker, 58 N.T.S.2d 
167. 

(2) Application to modify a final 
judgment of divorce initiated by 
notice of motion could not be granted 
even though not opposed, in view of 
statute requiring that notice be given 
“as the court shall prescribe.'* 

N.T.—Coalson v. Coalson, 5$ N.T.S. 

2d 166. 

(3) Where defendant's motion to 
modify final judgrment of separation 
was objected to on ground that ap¬ 
plication was not brought on by order 
to show cause prescribing method of 
service, but by ordinary notice of mo¬ 
tion, such preliminary objection was 
not waived by responding to motion 
on merits at same time. 

N.T.—^Warmbrand v. Warmbrand, 36 
N.T.S.2d 966, 178 Misc. 788. 

<4) Where notice of motions to 
modify decree of separation was per¬ 
sonally served on defendant, no order 
of court as to manner of service was 
necessary, and, where defendant ap¬ 
peared and answered notices, court 
had jurisdiction of defendant and 
could entertain and dispose of mo¬ 
tions without issuance of any order 
to show cause. 

N.T,—Silverman v. Silverman, 70 N. 
Y.S.2d 90,189 Misc. 227. 

39.5 Ark.—^Miller v. Miller, 190 S.W. 

2d 991, 209 Ark. 505. 

N.Y.—Hoffman v. Hoffman, 47 N.T.S. 
2d 941. 

“The State is concerned with mar¬ 
riage and divorce, whether it be an 
absolute divorce or a divorce from 
bed and board, and the Legislature 
having provided how the judgment in 
each character of divorce may be an¬ 
nulled, the couple desiring an annul- j 
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ment must pursue the course pre¬ 
scribed in the statutes." 

Ky.—Cecil v. Farmers Nat. Bank, 245 
S.W.2d 430, 433. 

Petitloa or affidavit required 
Although state’s attorney was au¬ 
thorized to intervene in divorce suit 
and seek to have decree set aside on 
ground that court lacked jurisdiction 
because of nonresidence of parties, 
where matters of fact which state's 
attorney sought to present to court 
by motion did not appear of record, 
procedure should have been supported 
by petition or affidavit. 

Ill.—Wells V. Wells, 65 N.B.2d 390, 
323 Ill.App. 190. 

Harmony with statute for opening 
up judgments 

When application is made in orig¬ 
inal divorce suit to modify decree, 
if modification requested requires set¬ 
ting aside of divorce decree, it must 
be in harmony with statute for open¬ 
ing up judgments. 

Kan.—Effland v. Effland, 237 P.2d 380, 
171 ICan. 657. 

Proceeding after thirty days from 
rendition 

(1) Divorce decree, after thirty 
days from its rendition, could be set 
aside only in same cases, to same ex¬ 
tent, and in same mode of proceeding 
as under law prior to Civil Practice 
Act it might have been set aside 
after term of court. 

Ill.—^Anderson v, Anderson, 124 N.B. 
2d 66, 4 IllA.pp.2d 330. 

(2) Time within which court must 
act see supra § 168(2). 

40. Iowa.—Williamson v. William¬ 
son, 161 N.W. 482, 179 Iowa 489. 
Mo.—^Roberts v. Roberts, App., 292 
S.W.2d 596. 

Mont.—Hall v. Hall, 226 P. 469, 70 
Mont. 460. 

Or.—State ex rel. Hodes v. Hodes, 260 
P.2d 1096, 99 Or. 305. 

19 C.J. p 172 note 2. 

Statute as not precluding motion at 
term 

A statute prohibiting any peti¬ 
tion for review originating after 
the term has expired does not pre¬ 
clude a motion to set aside a judg¬ 
ment of divorce filed at the same 
term the judgment was rendered. 
Mo.—Conajit v. Conant, 278 S.W. 90, 
221 Mo.App. 300. 

Separation judgment not sustained 
by findings could be attacked on 
motion to punish defendant for con¬ 
tempt for failure to pay alimony, 
and by motion to vacate judgment, 
without appeal from judgment. 

N.T.—Sigmund v. Sigmund, 261 N.T. 
S. 267, 233 App.Dlv. 214. 



§172 DIVOKCE 27AC.J.S. 

or petition^i in the original action, a new and inde- . to modify not being an independent proceeding.*2.6 
pendent action not being required,^® and a motion | However, it has been held that, although a motion 


nCodiftcatloxL of limited divorce de¬ 
cree 

Proper practice in obtaininiT mod¬ 
ification of limited divorce decree is 
to move to open decree and present 
proof warranting* modification. 

Minn.—^Feltmann v. Peltmann, 246 
N.W. 360, 187 Minn. 691. 

Proceeding as motion for new trial 
Proceeding to set aside verdicts 
and judgment in divorce suit was not 
an independent suit in eauity, but a 
motion to set aside a judgment based 
on matters not appearing on face of 
record, and was thus, in substance, a 
motion for new trial which was fatal¬ 
ly defective, where it was not ac¬ 
companied by a brief of evidence, was 
not filed during term at which final 
verdict was rendered, and did not 
show ground for filing at subseQuent 
term as extraordinary motion, and 
where record in divorce case dis¬ 
closed that previous motion for new 
trial on same grounds had been made 
and overruled. 

Ga.—Crenshaw v. Crenshaw, 32 S.E. 
2d 177. 198 Ga. 536. 

Zn North Carolina 

(1) Where divorce judgment is 
void for want of valid service of 
process, motion in cause to set such 
judgment aside is the proper pro¬ 
cedure to obtain relief. 

N.C.—Guerin v. Guerin, 181 S,B. 274, 
208 N.C. 457—^Hatley v. Hatley, 163 
’ S.E. 693, 594, 202 N.C. 677—Fowler 
V. Fowler, 130 S.B. 816, 318, 190 N. 
C. 536. 

(2) So, also, where defendant al¬ 
leges intrinsic fraud, motion in cause 
is proper remedy. 

N.C.—Woodruff v. Woodruff, 3 S.B.2d 
5, 215 N.C. 685. 

(3) To set aside a divorce judg¬ 
ment on ground that plaintiff, at time 
he instituted action, was not and had 
not been a resident of state, as re¬ 
quired by statute, a motion in cause 
was proper procedure. 

N.C.—Bryant v. Bryant, 45 S.B.2d 672, 
228 N.C. 287. 

(4) A wife who was served by pub¬ 
lication and from whom husband ob¬ 
tained divorce could not maintain 
independent suit to vacate divorce 
judgment for alleged intrinsic fraud 
consisting of perjury on trial, but 
should seek her remedy by motion in 
cause; truth or falsity of allegation 
in affidavit to procure notice by pub¬ 
lication that husband suing for di¬ 
vorce has good cause of action must 
be determined on merits at trial of 
divorce action, and falsity of such 
allegation is not ground for wife’s 
independent suit to vacate divorce 
judgment. 

N.C.—Simmons v. Simmons, 45 S.E.2d 
124, 228 N.a 233. 


(5) A complaint accompanied by a 
false statutory affidavit, if it be 
properly so found, would be regarded 
as insufficient to empower court to 
grant a decree of divorce, and correct 
procedure for relief against judgment 
is by motion in cause. 

N.C.—^Young V. Young, 34 S.E.2d 154, 
225 N.C. 340. 

(6) However, it has been said that, 
if a fraud be practiced on a party to 
an action, the final judgment must be 
attacked by an independent suit. 
N.C.—Hatley v. Hatley, 163 S.B. 693, 

594, 202 N.C. 677—^Fowler v. Fowl¬ 
er, 130 S.E. 316, 318, 190 N.C. 636. 

(7) Defendant could not, by motion 
In cause, attack a decree for extrinsic 
fraud alleged to have been practiced 
on jurisdiction of trial court, since 
for that defendant was bound to re¬ 
sort to an independent action. 

N.C.—Cox V. Cox, 18 S.E.2d 713, 221 

N.C. 19. 

(8) An Independent action to va¬ 
cate judgment of divorce, even on 
ground of fraud, may be treated as a 
motion in divorce action if brought 
in county in which divorce judgment 
was rendered, but not if independent 
action is brought in another county. 
N.C.—Simmons v. Simmons, 46 S.E.2d 

124, 228 N.C. 233. 

(9) Dismissal of defendant’s mo¬ 
tion to set aside a decree on ground 
that defendant was insane when di¬ 
vorce proceedings were commenced 
and summons was served and that 
defendant was not then represented 
by a next friend or guardian ad litem 
was not res judicata and did not es¬ 
top defendant to make a subsequent 
motion to set aside decree on similar 
grounds, where first motion had been 
dismissed because it contained no 
allegation that defendant had a 
meritorious defense. 

N.C,—Cox V. Cox, 18 S.B.2d 713, 221 
N.C. 19. 

41. Ky.—Crowe v. Crowe, 96 S.W. 

2d 251, 264 Ky. 603. 

Mich.—Gmelin v. Gmelin, 37 N.W.2d 
561, 324 Mich. 590. 

Md.—^Hinden v. Hinden, 42 A.2d 120, 
184 Md. 676—Saltzgaver v. Saltz- 
gaver, 35 A.2d 810, 182 Md. 624. 

Ohio.—^Beck v. Beck, 192 N.E. 791, 
48 Ohio App. 105. 

Pa.—Carey v. Carey, 183 A. 371, 121 
Pa.Super. 251. 

Wash.—^Meeker v. Meeker, 201 P. 

786, 117 Wash. 410. 

19 G.J. p 172 note 3. 

Continuation, of original litigation 
N.H.—^Bussey v. Bussey, 52 A.2d 856, 
94 N.H. 328. 

Xiaok of jurisdlotion 
Divorce decree granted by court al¬ 
legedly lacking jurisdiction should 
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be challenged by petition, rather than 

by motion to vacata 

Ohio.—^McIntosh v. McIntosh, Ann 

116 N.E.2d 747. 

A written petition is required, un¬ 
der statute, and a judgment entered 
“upon oral motion of plaintiff’s coun¬ 
sel is a mere nullity.” 

Ga.—Lloyd v. Lloyd, 69 S.E.2d 251 

208 Ga. 694. 

Consent decree 

Divorce decree which by consent 
of parties waived alimony, dower, 
property rights, and solicitor’s feesi 
because of property settlement en¬ 
tered into by the parties could be- 
vacated and modified on wife’s pe¬ 
tition filed within thirty-day stat¬ 
utory period, as against contention 
that in so far as the decree was a 
consent decree it could be attacked 
only by an original bill in equity in. 
the nature of a bill of review. 

Ill.—Laita v. Laita, 28 N.E.2d 299.. 

306 IlLApp. 276. 

Petition to open 

An attack on divorce decree based 
on facts allegedly showing nonresi¬ 
dence of plaintiff which are intended 
to rebut his testimony of residence- 
should be by petition to open the- 
decree and let in evidence on ques-- 
tion of residence and not by peti¬ 
tion to vacate and set aside the de¬ 
cree. 

Pa.—Nixon v. Nixon, 198 A. 164, 329- 

Pa. 266. 

Wisor V. Wisor, 103 A.2d 498, 175. 

Pa.Super. 233. 

42. Ky.—Crowe v. Crowe, 96 S.W. 

2d 261, 264 Ky. 603. 

Pa.—Nixon v. Nixon, 198 A. 154, 329- 

Pa. 256. 

Carey v. Carey, 183 A. 371, 121 

Pa.Super. 261. 

Wash.—^Meeker v. Meeker, 201 P. 786, 

117 Wash. 410. 

“An application to modify the- 
terms of a decree of divorce is not 
an independent proceeding. It is not 
the commencement of an action. It 
is simply a proceeding supplementary 
or auxiliary to an action in which< 
certain matters therefore determined- 
are by the very terms of the statute- 
subject to modification.” 

Iowa.—Dro.ste v. Droste, 1 N.W.2d. 

107, 109, 231 Iowa 216—Franklin v. 

Bonner, 207 N.W. 778, 780, 201 Iowa. 

516. 

42.5 Neb.—^Ruehle v. Ruehle, 74 N. 

W.2d 689, 161 Neb. 691—Miller v. 

Miller, 46 N.W.2d 618, 153 Neb. 890. 

“An application to. modify the- 
terms of a decree of divorce is not 
an independent proceeding. It is not 
the commencemnt of an action. It 
is simply a proceeding supplementary 
or auxiliary to an action in whichi 
certain matters, theretofore deteis- 
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to modify the decree is in a sense a continuation of 
the original action,^ 2.10 Jt is an independent pro¬ 
ceeding,^2.15 in which new rights, based on new 
facts, are adjudicated,42.20 or is in the nature of an 
independent proceeding,42.25 or of an independent 
petition,42-30 or partakes of the nature of an inde¬ 
pendent suit,42.36 and is treated as the petition in 
an original action.42.40 it is not a mere adjunct to 
the original proceeding.42.45 Xhe motion seeks af¬ 
firmative relief,42-50 a final judgment is entered 
thereon,42.55 ‘and appellate review thereof is de 


novo.42.60 

In at least one jurisdiction, a petition or motion 
to modify the decree with respect to such matters 
as continue within the control of the court are inci¬ 
dent to the original proceeding and may be filed 
therein,42.65 while a motion or petition seeking to 
vacate the divorce itself must be filed as a separate 
and independent motion or petition,42-70 being in 
effect a new and original proceeding.42.75 

A decree may also be set aside by an original suit 
in equity43 attacking the decree, by an equity pro- 


mined are by the very terms of the 
statute subject to modification.” 

Neb.—^Ruehle v. Ruehle, 74 N,W.2d 
689, 693, 161 Neb. 691—Miller v. 
Miller. 46 N.W.2d 618, 623, 153 Neb. 
890. 

42.10 Mo.—Simms v. Simms, 253 S. 
W.2d 814—^Hayos v. Hayes. 252 S. 
W.2d 323, 363 Mo. 583. 

42.15 Mo.—^Hayes v. Hayes, supra, 
Samland v. Samland, App., 277 S. 
W.2d 880—^Priidot v. Stevon.s, App., 
266 S.W.2d 756. 

Season for mle 

Orders, decrees, and judgments on 
motion in fact adjudicate new and 
different matters and rights irre¬ 
spective of matters and rights ad¬ 
judicated in principal proceeding. 
Mo.—Simms v. Simms, 253 S.W.2d 
814. 

42.20 Mo.—^Hayes v. Hayes, 252 S.W. 
2d 323. 363 Mo. 583. 

42.25 Mo.—Hayes v. Hayes, 153 S.W. 
2d 1, transferred, see 156 S.W.2d 34 
—North V. North, 100 S.W.2d 682, 
339 Mo. 1226, 109 A.L.U. 1061. 

Mahan v. Mahan, 192 S.W.2d 626, 
239 Mo.App. 317. 

42.30 Mo.—Ttoberts v. Roberts, App., 
292 S.W.2d 596. 

42.35 Mo.—Goth V. Goth, 167 S,W.2d 
384, 237 Mo.App. 360. 

42,40 Mo.—Hayes v. Hayes, 262 S.W. 
2d 323, 363 Mo. 683—Hayes v, 
Hayes, 153 S.W.2d 1, transferred, 
see 156 S.W.2d 34—North v. North. 
100 S.W.2d 582, 339 Mo. 1226, 109 
A.L..R. 1061. 

Samland v. Samland, App., 277 
S.W.2d 880—^l^rudot v. Stevens, 
App., 266 S.W.2d 756—Mahan v. Ma¬ 
han, 192 S.W.2d 626, 239 Mo.App. 
317. 

42.45 Mo.—Hayes v. Hayes, 252 S. 
W.2d 323, 363 Mo. 583. 

42.50 Mo.—Hayes v. Hayes, supra. 

42.55 Mo.—Hayes v. Haye.s, supra. 

“A final Judgment in such a pro¬ 
cedure must of necessity be con¬ 
sidered and treated as any other final 
Judgment.” 

Mo.—Goth V. Goth, 167 S,W.2d 884, 
887, 237 Mo.App. 860. 


42.60 Mo.—Hayes v. Hayes, 252 S.W. 
2d 323, 363 Mo. 583. 

42.65 R.I.—^Hacking v. Hacking, 82 
A.2d 168, 78 R.I. 325. 

PetltioiL held properly fUed In di¬ 
vorce proceed!]]^ 

R.I.—^Hacking v. Hacking, supra. 

42.70 R.I.—^Hacking v. Hacking, su¬ 
pra—^Damm v. Damm, 72 A.2d 839, 
77 R.I. 24—Tobin v. Tobin, 38 A.2d 
756, 70 R.I. 362. 

42.75 R.I.—^Damm v. Damm, 72 A.2d 
839, 77 R.I. 224—Broduer v. 

Broduer, 167 A. 104, 53 R.I. 450— 
Berger v. Berger, 117 A. 361, 44 R.L 
295—^Johnston v. Johnston, 92 A. 
983, 37 R.I. 362. 

”A proceeding [to vacate a final 
decree of divorce] is clearly inde¬ 
pendent of the divorce proceeding. 
It is not an incident of that proceed¬ 
ing but rather a direct attack upon 
the integrity of the final decree which 
concluded it. For this reason a mo¬ 
tion to vacate that decree filed within 
the divorce proceeding is illogical and 
improper.” 

R,I.—Tobin v. Tobin, 38 A.2d 756, 759, 
70 R.I. 362. 

43, Cal.—Bonfield v. Bonfleld, 236 P. 
162, 71 C.A, 706—Williams v. Wil¬ 
liams, 206 P. 650, 67 C.A. 36. 

Tenn.—Barbra v. Barbra, 98 S.W.2d 
89, 170 Tenn. 669. 

Atkinson v. Atkinson, App., 130 
S.W.2d 167—^Tarver v. Tarver, 10 
Tonn.App. 677, 

Tex.—Buffaloe v. Buffaloe, Civ.App., 
210 S.W.2d 429, error dismissed. 

19 C.J. p 172 note 8. 

▲vailabUity of other remedy as not 
aifei^tlDLg mle 

”A suit in equity to vacate a Judg¬ 
ment procured by extrinsic fraud 
may be prosecuted by the injured 
party, oven though there be avail¬ 
able to him in the principal action 
a motion to vacate under section 
473 of the Code of Civil Procedure.” 
Cal.—Baker v. Baker, 18 P.2d 61, 217 
C. 216. 

Gump V. Gump, 108 P.2d 21, 24, 
42 C.A.2d 64. 

Jnxisdietioh held reooarnlzed by de¬ 
fendant 

Wls.—^Dunn V. Dunn, 46 N.W.2d 727, 
258 Wis. 188. 


Fraud 

Equity will provide relief In a 
proper case where it is contention of 
aggrieved party that judgment of 
separation was obtained by fraud. 
N.T.—Quirk v. Quirk, 24 N.T.S.2d 937, 
176 Misc. 703. 

Under statutes prohibiting review 

(1) The text rule applies in some 
jurisdictions notwithstanding the 
existence of statutes prohibiting the 
review of divorce judgments. 

Ind.—^Earle v. Earle, 91 Ind. 27— 
Willman v. Willman, 57 Ind. 600. 
Mo.—^Dorrance v. Dorrance, 165 S.W. 
383, 257 Mo. 317. 

Coffey V. Coffey, App., 71 S.W.2d 
141—^Matthews v. Matthews, 34 S. 
W.2d 618, 224 Mo.App. 1075—Cates 
V. Cates, 216 S.W. 673, 202 Mo.App. 
352. 

(2) Early Missouri cases holding 
view to contrary were disapproved in 
Dorrance v. Dorrance, 148 S.W. 94, 
242 Mo. 625. 

19 C.J. p 172 note 7. 

(3) A complaint to review a judg¬ 
ment in attachment in a divorce 
proceeding is, however, properly re¬ 
jected under such a statute. 

Ind.—^Keller v. Keller, 38 N.E. 337, 
139 Ind. 38. 

Proceeding not statutory motion to 
set aside 

A proceeding to declare divorce 
verdicts and decree void and of no 
effect was not statutory motion to 
set aside Judgment within statute 
authorizing setting aside of judg¬ 
ments for defects appearing on face 
of record but was an original suit 
In equity. 

Ga.—^Haygood v. Haygood, 9 S.E.2d 
834, 190 Ga. 445, 130 A.L.R. 87. 
Equitable relief held not sought 
Ohio.—Suiter v. Suiter, 67 N.E.2d 616, 
74 Ohio App. 44. 

asotlon in nature of Independent 
suit in equity 

A motion to set aside two verdicts 
and divorce decree, for want of serv¬ 
ice or waiver thereof, could not be 
treated as one to set aside judg¬ 
ment for defect appearing on face of 
record after notice to opposite party 
by a rule nisi or other appropriate 
order of court, but proceeding par* 
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ceeding in the nature of a bill of review,or, 
as is held in at least one jurisdiction, by an action 
in nullity.45 An independent action to set aside a 
divorce judgment has been held tantamount to, and 
to have the same effect as, a motion in the case in 
which the judgment was rendered , -^5.5 and a de¬ 
cree obtained when neither spouse is domiciled 
within the state may be set aside for fraud in a 

direct action.45.lo 

Moreover, under some circumstances a separate 
and independent suit may be the only proper prac¬ 
tice.'^® Thus, where a decree regular on its face 


is sought to be vacated for extrinsic fraud,^7 or 
where it is sought to have a decree vacated after its 
enrollment,^® or at a subsequent term,^® or after the 
death of plaintiff,®® the proper procedure is, under 
some authorities, by a suit in equity rather than by 
motion or petition in the original action. 

While the courts are reluctant to subject a divorce 
decree to a petition for review for error apparent 
on its face,®l and will not permit such a bill or pe¬ 
tition to perform the functions of an appeal or 
writ of error,®2 they will concern themselves solely 
with alleged error apparent on the face of the de- 


took of nature of an independent 
suit in equity, and failure of clerk 
to issue and attach to petition proc¬ 
ess in substantial conformity with 
statute rendered entire proceeding 
void. 

Ga.—Jackson v. Jackson, 35 S.E.2d 
258, 199 Ga. 716. 

44. Ala.—Miller v. Miller, 189 So. 
768, 23$ Ala. 228—parte Kay, 
112 So. 147, 215 Ala. 569. 

Ela.—^Norton v. Norton, 179 So. 414, 
131 Pla. 219—^Russell v. Bussell, 
177 So. 280, 129 Fla. 866. 

Ill.—Sim V. Sim, 247 IlLApp. 321. 

19 C. J. p 172 note 8. 

Proceeding as in nature of appeal 
In a sense a bill in the nature of a 
bill of review to vacate a divorce de¬ 
cree previously entered is a proceed¬ 
ing in the nature of an appeal or 
writ of error. 

Ill.—Knaack v. Knaack, 245 Ill.App. 

1 . 

Bin not bUl of review 
Nature of bill in equity to vacate 
divorce decree for fraud must be de¬ 
termined by its averments, purpose, 
and substance, rather than names 
given it by parties; a bill in equity 
to vacate final divorce decree for 
fraud, shown by extrinsic circum¬ 
stances in procurement thereof, is 
not a bill of review, but an original 
bill in nature of bill of review. 

Ala.—^Hooke v. Hooke, 25 So.2d 33, 
247 Ala. 450. 

Pacts coming into being after decree 
In action by husband for divorce 
on grounds of adultery, allegations 
showing birth of a child to his wife 
at such a time that it could not 
have been his, pleaded for purpose 
of avoiding wife’s defense of prior 
binding determination that she was 
not guilty of adultery, was not newly 
discovered evidence, but evidence of 
facts coming into being after for¬ 
mer decree was rendered, and at a 
time when it could not be used as a 
basis for a new trial in that court, 
and as such was available only by a 
bill of review in the nature of a 
supplemental bill. 

Ala.—Gardner v. Gardner, 34 So.2d 
157, 250 Ala. 251. 


45. La.—Miller v. Miller, 100 So. 45, 
156 La. 46. 

45.5 Ky.—Wilburn v. Wilburn, 178 
S.W.2d 585, 296 Ky. 781. 

45.10 Mo.—Wright v. Wright, 165 

S. W.2d 870, 350 Mo. 325. 

Lewis V. Lewis, 176 S.W.2d 556, 
238 Mo.App. 173. 

40. Md.—Tabeling v. Tabeling, 146 
A. 389, 157 Md. 429. 

N.T.—^Morey v. Morey, 299 N.Y.S. 161, 
164 Misc. 527. 

47. Ala.—^Ex parte Kay, 112 So. 147, 
215 Ala. 569. 

Cal.—Bonfield v. Bonfield, 236 P. 162, 
71 C.A. 705. 

48. Md.—Tabeling v. Tabeling, 146 
A. 389, 157 Md. 429. 

Petition, as excep'^on to role 
For the purpose of determining 
the sufficiency of the allegations in 
a petition to set aside a divorce de¬ 
cree, and in order to consider the pe¬ 
tition on its merits, an appellate 
court may treat the petition as with¬ 
in the exceptions to the general rule 
that the original decree, having be¬ 
come enrolled before the petition was 
filed, could be annulled only by bill of 
review. 

Md.—^Noellert v. Noellert, 182 A 427, 
169 Md. 559. 

49. Ill.—Sim V. Sim, 247 Ill.App. 321 
—Tobias v. Tobias, 193 Ill.App. 95. 

Two years after final decree 
Where divorced wife did not know 
of entry of judgment of divorce for 
more than two years after it be¬ 
came final, a suit in equity attack¬ 
ing the decree, instead of a motion, 
was the proper remedy. 

Cal.—Williams v. Williams, 206 P. 
650. 67 C.A 36. 

Bong after denial of bill of review 
A divorce decree cannot be set 
aside on mere petition long after re¬ 
lief by bill of review has been de¬ 
nied. 

Ill.—Leach v. Leach, 122 Ill.App. 94. 

50. U.S.—Corpus Juris Secundum 
cited In Cohen v. Randall, C.C.A.N. 

T. , 137 P.2d 441, 444, certiorari de¬ 
nied 64 S.Ct. 263, 320 U.S. 796, 88 
L.Ed. 480. 


Colo.—^Morris v. Propst, 65 P.2d 944, 
98 Colo. 213, 104 A.L.R. 660. 

19 C.J. p 172 notes 6, 9. 

Unverified and unsupported motion 
filed by husband after wife’s death 
within six months after interlocutory 
decree of divorce was granted to 
wife, which motion was served on 
wife’s administrator, did not author¬ 
ize setting aside of decree. 

Colo.—^Morris v. Propst, 65 P.2d 944, 
98 Colo. 213, 104 A.L.R. 650. 

In New York 

(1) Rule stated in text has been 
upheld. 

N.T.—Corpus Juris cited In Morey v. 
Morey, 299 N.Y.S. 161, 163, 164 
Misc. 527. 

(2) Under modern practice, how¬ 
ever, there is no roa.son why a mo¬ 
tion, on notice to all interested per¬ 
sons, is not a sufficient method of 
bringing matter before court. 

N.Y.—dAngelo v. Angelo, 129 N.Y.S. 
2d 173, 283 App.Dlv. 588. 

(3) Notice generally sec infra sub¬ 
division c of this section. 

51. Ill.—^Friend v. Northern Trust 
Co., 42 N.B.2d 330, 314 Ill.App. 
696—Ullrich v. Ullrich, 20 N.E.2d 
347, 299 111.APP. 460. 

52. Ark.—Sheppard v. Sheppard, 90 
S.W.2d 960, 192 Ark. 298. 

Ill.—Ullrich V. Ullrich, 20 N.E.2d 
347, 299 I11.APP. 460. 

Absence of exception, motion for new 
trial, or appeal 

In divorce action, where there was 
no exception to judgment, or motion 
for new trial, or appeal from judg¬ 
ment, court had no authority to 
thereafter review such Judgment and 
retry cause on plaintiffs application, 
which was presented in nature of 
a petition for review or a petition in 
nature of a bill of review. 

Okl.—^McCauley v. McCauley, 216 P. 

2d 978, 203 Okl. 107. 

Asserting failure to establish Juris- 
diotional facts 

A husband who participated in trial 
of divorce suit Instituted by him 
was not entitled to attack by bill 
of review, judgment awarding di¬ 
vorce to wife on her cross action, on 
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cree where there is no pretension of fraud or newly 
discovered evidence.® 3 A bill not showing any er¬ 
ror on the face of the record is in its essence an 
original bill to impeach the decree for fraud and 
will be considered as such regardless of the name by 
which it is designated by the pleader.®^ 

Under some circumstances a motion to vacate a 
final divorce decree may be considered as a bill in 
the nature of a bill of review.®® Such a motion 
cannot, however, be considered as a statutory peti¬ 
tion for review, where the entertaining of such a 
petition is prohibited by statute;®® nor is such a 
motion sustainable as a writ of error coram nobis,®*^ 
or as a suit in equity,®® where it in no way purports 
to be such. The execution of a bond is not a con¬ 
dition precedent to the filing and maintenance of an 
original bill in the nature of a bill of review ground¬ 
ed upon fraud in the procurement of the decree.®® 

The mere fact that after a divorce the parties 
verify and mail to an attorney a petition to have the 
decree annulled, and that for some unknown reason 
the petition is not filed in the court granting the 
decree, is insufficient to restore the marital status.®®-® 

Leave or sanction of court Under some stat¬ 
utes, an application to modify a final judgment in an 
action for divorce or separation can be made only 
with leave of court.®® No leave of court is required, 
however, for the filing of an original bill in the na- 
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ture of a bill of review grounded on fraud in the 
procurement of the decree. 

A petition seeking to have a judgment of divorce 
declared void on various grounds has been held an 
equitable petition in which extraordinary relief was 
sought, so that it was required to be dismissed where 
it was not shown to have been sanctioned by the 
judge before filing, as required by statute.®^*® 

New trial. The statute may recognize that a 
divorce decree may be set aside on a motion for a 
new trial,®i-i® or it may authorize the court, in rul¬ 
ing on a motion for a new trial, to make new or 
different findings and to modify the judgment.®!-^® 

Where a divorce case is tried to the trial court 
without a jury, the court can set aside a judgment 
rendered in favor of a party and enter a new judg¬ 
ment in favor of that party without ordering a new 
trial.®^-®® 

In an action by a divorced wife to have the di¬ 
vorce judgment set aside in so far as it pertains to 
the approval of the property settlement between the 
parties, an inequitable settlement of the property 
alone is not sufficient to obtain a new trial after the 
judgment has become final.®!-®® 

Particular court or judge. A suit which attacks 
the validity of a divorce decree must be brought in 
the court which entered the decree,®!-®® except 


ground that plcadingH and proof did 
not establish essential Jurlsdietlon- 
al facts, since his remedy was by 
appeal. 

Tex.—Robin v. Robin, Civ.App., 106 
S.W.2d 1082, error dismissed. 

53. Ill.—^McNab v, Runsmure, 274 
I11.APP. 560. 

Filed papers as part of record 

For the purpose of dotormining 
whether the record contains error 
on its face, the papers of the case, 
when nicd, become a part of the rec¬ 
ord as fully as if copied into the 
court’s record book. 

Va.—Craddock’s Aiim’r v. Craddock's 
Adm’r; 163 S.K. 387, 158 Va. 58. 

54. Fla.—Hall v. Hall, 112 So. 622, 
93 Fla. 709. 

65. Fla.—-Matholn v. Mathoin, 179 
So. 603, 131 Fla. 623. 

56. Mo.—State px rel. Oonant v. 
Trimble, 277 S.W. 916, Sll Mo. 128. 

Kern v. Kern, App., 141 S.W.2d 
164. 

Motion to vacate order setting 
aside divorce decree against regular¬ 
ly summoniid defendant cannot be 
treated as petition fur review, in ab¬ 
sence of irregularity on face of rec¬ 
ord. 


Mo.—MofCord v. Meiford, App., 26 

R, W,2d 804. 

57. Mo.—^Mefford v. Mefford, supra. 

58. Mo.—State ex rel. Conant v. 
Trimble, 277 S.W. 916, 311 Mo. 128. 

Xiaok of process or of service thereof 
Wife’s motion to quash final de¬ 
cree more than a year after its en¬ 
try on ground that it had been pro¬ 
cured by fraud would not be con¬ 
sidered in nature of independent bill 
where there was no process or service 
of process on husband and husband 
did not submit to jurisdiction of 
court. 

I^la.—^Edwards v. Edwards, 67 So.2d 
661. 

59. Ala.—^Miller v. Miller, 175 So. 
284, 234 Ala. 453. 

59.5 Ky.—^Amz v. Johnson, 186 S. 
W.2d 4, 299 Ky. 629. 

60. N.y.—O’Brien v. O’Brien, 239 N. 
Y.S. 12, 228 App.Div. 837. 

61. Ala.—Gardner v. Gardner, 34 So. 
2d 167, 260 Ala. 261—^Miller v. 
Miller, 176 So, 284, 234 Ala. 463— 
Nation V, Nation, 90 So. 494, 206 
Ala. 397. 

61.5 Oa.—^Donalson v. Ronalson, 34 

S. B.2d 461, 199 Ga. 391. 
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61.10 Ohio.—Jelm v. Jelm, 92 N. 
E.2d 276, 89 Ohio App. 47, affirmed 
98 N.E.2d 401, 166 Ohio St. 226, 
22 A.L.R.2d 1300. 

61.15 Cal.—^Herrmann v. Herrmann, 
App., 317 P.2d 634. 

61.20 Tex.—^Dazey v. Dazey, Civ. 
App., 266 S.W.2d 166. 

61.25 Tex.—Carver v. Huff, Civ.App., 
283 S.W.2d 317, refused no reversi¬ 
ble error. 

61.30 Tex.—^Byrd v. Guyler, Civ. 
App., 310 S.W.2d 747, error dis¬ 
missed. 

Other circuit court 
Divorce judgment which had been 
entered by one circuit court, but 
from which an appeal had not been 
taken, was in full force and effect 
and could not be set aside by an¬ 
other circuit court. 

Ind.—Van Winkle v. Van Winkle, 118 
N.E.2d 389, 124 Ind.App. 626, re¬ 
hearing denied 119 N.E.2d 328. 
Court held to have Jurisdiction. 

Ky.—Jones v. Tartar, 215 S.W.2d 965, 
308 Ky. 813. 

A biU in. equity in. nature of bill of 
review to vacate decree for fraud in 
procuring it was properly filed in 



§ 172 DIVORCE 


27A C. J.S. 


where such court lacks the requisite powers 
this is a jurisdictional, rather than a venue, mat- 
ter.®i*4® 

Where there is no showing that the judge who 
made a divorce decree is absent or unable to act, 
another judge is without authority to set aside the 
decree and strike the pleadings from the file, on the 
stipulation of the parties that they were never valid¬ 
ly married but a rule of court providing that 
a proceeding to modify a divorce decree shall be 
heard by the judge on whose order it was entered 
has no application where such judge is disquali¬ 
fied by the filing of an affidavit of prejudice.®^*^® 

Where both parties take part in the hearing on 
plaintifFs petition to vacate a divorce decree en¬ 
tered on the cross complaint, defendant waived the 
question of the jurisdiction of the trial court to en¬ 
tertain the petition.®^*®® 

Venue in a suit to set aside a judgment or decree 
of divorce is properly laid in the county in which 
the judgment was rendered ;®2 and, under the cir¬ 
cumstances of the particular case the orderly ad¬ 
ministration of justice may require that the suit be 
maintained in such county,®® In some jurisdictions, 
however, a bill in equity to set aside a divorce de¬ 
cree is maintainable in the county where defendant 
resides, even though that is not the county in which 
the judgment was rendered.®^ 

A motion to modify a final divorce decree has 


been held a civil suit within the meaning of a stat¬ 
ute providing as to a change of venue.®^*® 

The issuance of a rule by a judge in a county 
other than that in which the original decree was 
rendered has been held not to affect the validity 
of the final order.®^-!® 

Consolidation of actions. The error of defend¬ 
ant in a divorce case in bringing a separate action 
against plaintiff, under a new title and a new num¬ 
ber, to set aside the decree may be corrected by 
order of the trial court consolidating defendant’s 
separate action with the original divorce case.®^-!® 

b. Parties 

The paptres to the divorce decree or their personal 
representatives are proper and necessary parties in a 
proceeding to set it aside. 

Only the original parties to the divorce suit are 
proper parties to a motioc to modify a decree of 
divorce,and no other person, not even a grand¬ 
parent, can properly litigate a modification of a di¬ 
vorce decree.«<-65 However, the rule that a di¬ 
vorce action is personal to the parties and that no 
one can bring an actioc to vacate a divorce except 
one of the parties to the marriage is true only in so 
far as the divorce itself is concerned and not with 
respect to property.®^-®® 

One seeking to have a decree of divorce set aside 
must show that he is a proper party.®^*®® in a 


circuit court In equity wherein de¬ 
cree was rendered. 

Ala.—^Hooke v. Hooke, 26 So.2d 33, 
247 Ala. 450. 

Ho JuxisdictioiL in federal court 
TJ.S.—Johnson v. First Nat. Bank in 
Wichita, C.A.£;an., 223 F,2d 31. 

Effect of service hy registered 
In suit to vacate decree grranting* 
respondent a divorce frona complain¬ 
ant as procured by fraud in falsely 
alleging respondent’s residence in 
state for required time, fact that he 
was not personally served with proc¬ 
ess in state, but was served by reg¬ 
istered mail, did not deprive cir¬ 
cuit court in equity, which rendered 
decree, of Jurisdiction. 

Ala.—Hooke v. Hooke, 26 So.2d 33, 
247 Ala. 450. 

61.35 Ala.—Atkins V. Atkins. 42 So. 
2d $50, 253 Ala. 43. 

BUI In nature of biU of review 
County court of Walker County 
does not have general equity powers 
and circuit court of Walker County 
in equity had jurisdiction of bill in 
nature of bill of review to set aside, 
vacate, and annul divorce decree ren¬ 


dered by county court of Walker 
County in equity. 

Ala.—Atkins v. Atkins, supra. 

61.40 Tex.—^Byrd v. Guyler, Civ. 
App. 310 S.W.2d 747, error dis¬ 
missed. 

61.45 Mich.—Shane v. Hackney, 67 
N.W.2d 256, 341 Mich. 91. 

61.50 Minn.—Wiedemann v. Wiede¬ 
mann, 36 N.W.2d 810, 228 Minn. 174. 
61.55 Ill.—Gibbs v. Gibbs, 60 N.B. 
2d 858, 320 Ill.App. 339. 

62. Tex,—Morrissey v. Jones, Civ. 
App., 24 S.W,2d 1101. 

63. Fla.—State ex rel. Willys v. 
Chlllingworth, 168 So. 249, 124 Fla. 
274. 

64. Ala.—Fox V. Fox, 179 So. 237, 

I 235 Ala. 338. 

Wis.-Weber v. Weber, 61 N.W.2d 18 
260 Wis. 420. 

64.5 Mo.—Hayes v. Hayes, 262 S.W. 
2d 323, 363 Mo. 583. 

64.10 Ga.—Dover v. Dover, 53 S.B. 
2d 492, 205 Ga. 241. 

Sule nisi and order in term time 
(1) In view of broad power of a 
judge during term to modify or re¬ 
voke a divorce decree entered dur- 
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ing term, even on his own motion 
without pleadings and without no¬ 
tice to parties, fact that motion to 
modify decree was submitted to 
judge and a rule nisi Issued thereon 
at chambers in a county other than 
that in which original decree was 
rendered did not affect validity of 
Anal order passed in term time mod¬ 
ifying decree. 

Ga.—Dover v. Dover, supra. 

(2) Notice generally see infra sub¬ 
division c of this section. 

(3) Time within which court must 
act see supra § 168 (2). 

64,15 Ohio.-Blngmer v. Bingmer, 
App., 67 N.E.2d 102. 

64.50 Mo.—Noustaedter v. Neustaed- 
ter, App., 305 S.W.2d 40—Wilson 
V. Wilson, App., 260 S.W.2d 770. 
Persons entitled to relief see supra 
S 170. 

64.55 Mo.—^Neustaedter v. Neustaed- 
ter, App., 305 N.W.2d 40—Wilson 
V. Wilson, App., 260 S.W.2d 770. 

64.60 Ky.—Kenmont Coal Co. v. 
Fisher, 269 S.W.2d 480. 

64.65 Wash.—Crockett v. Crockett, 
181 P.2d ISO, 27 Wash.2d 877. 
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proceeding to impeach or vacate a divorce decree, 
the parties to the original decree, or their duly au¬ 
thorized representatives, are proper and necessary 
parties.®® While the new spouse of the prevailing 
party may be a proper party defendant,®^ such 
spouse has been held not a proper party plaintiff,® 6-5 
and is not a necessary party®*^ unless he or she has 
some substantial interest in the matter,®® as where 
the vacation of the decree would affect his or her 
property rights.®® Likewise, a child by the new 
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spouse is not a necessary party.®®*® 

Where the prevailing party has died since the 
decree, his legal representatives and all others in¬ 
terested in the distribution of his estate,'^® including 
children born subsequent to the decree,^! may and 
should be made parties; the legal representative has 
been held a necessary and indispensable party de- 
fendant.7i*® The legal representatives of a de¬ 
ceased party against whom a decree of divorce was 
rendered has also been held necessary parties de- 


IClsJolnder 

Where defendant’s former husband 
and his brother Joined as plaintiffs 
in suit to set aside decree obtained 
by defendant, and the only interest 
the brother had in setting aside de¬ 
cree was on basis that he had eq¬ 
uitable title to a one-half interest in 
property held in husband’s name and 
awarded to defendant by decree, par¬ 
ties plaintiff were misjoined, there 
being no allegations sufficient to 
show that the brother had any legal 
or equitable interest in the proper¬ 
ty. 

Qa.—Johnson v. Johnson, 82 S.£!.2d 
831, 210 Ga. 795. 

Sheriff 

Sheriff serving summons in divorce 
action and making return thereto did 
not as result thereof become a par¬ 
ty to the action, so as to bo entitled 
to maintain an action to set aside 
divorce decree on ground that his 
return had been improperly amend¬ 
ed, even though sheriff desired to 
maintain correctness of his return. 
Neb.—Davies v. Do Lair, 27 N.W.2d 
628, 148 Neb. 396. 

65. Ala.—^Pord v. Ford, 117 So. 462, 
218 Ala. 16. 

Fla.—Bannon v. Kendall, 168 So. 99, 
117 Pla. 476. 

Ga.—West v. Manning, 02 S.E.2d 4, 
212 Ga. 298. 

Suit by heirs 

Where a decree is prlma facie 
valid, the defendant therein is u prop¬ 
er party in a sul)sequ<*nt suit by the 
heirs of a second husband seeking 
to determine Interests In real prop¬ 
erty and to impeach the decree of di¬ 
vorce. 

Iowa.—^Richardson v. King, 136 N.W. 

640, 167 Iowa 287. 

19 C.J. p 172 note 17, 

InsaiLe and nonresident wife; naott 
fxlend 

(1) Wife, although insane, was a 
proper party in suit to set aside de¬ 
cree procured by husband, and wife’s 
nephew, who brought the action as 
next friend, was ntdther technically 
nor substantially the real party to 
the action. 

Ark.—Wilder v. Wilder, 181 S.W.2d 
17, 207 Ark. 414. 


(2) Wife, although a nonresident, 
had right to go into same court in 
which a decree of divorce had been 
granted against her and attempt to 
show, after lapse of the term, that 
a fraud had been practiced on the 
court by the husband in procuring 
the decree, and, where wife was in¬ 
sane, wife’s nephew could properly 
act for her as next friend, although 
he also was a nonresident. 

Ark.—^Wilder v. Wilder, supra. 

Sister of mental inoompetent has 
been held a proper party to main¬ 
tain the petition to set aside the 
decree. 

Mich.—^Berg v. Berg, 67 N.W.2d 889, 
336 Mich. 284. 

66. Mass.—Sampson v. Sampson, 112 
N.R 84, 223 Mass. 461. 

‘‘Such a practice we deem proper, 
prudent, and commendable.’* 

Tex.—Sugg V, Sugg, Civ.App., 162 S. 

W.2d 446, 449, error dismissed. 

66.6 Ga,—^Martocello v. Martocello, 
80 S,E.2d 108, 197 Ga. 629—Hicks 

V. Hicks, 197 S,E. 878, 186 Ga. 362. 
Proceedings regular on face; prop¬ 
erty rights not involved 

Second husband was a stranger to 
record and not a proper party to 
maintain proceeding to vacate de¬ 
cree granting wife a divorce from 
former husband on ground that court 
was without Jurisdiction to render 
8xu;h decree, where divorce proceed¬ 
ings were regular on their face and 
no property rights were involved. 
Ohio.—Suiter v. Suiter, 67 N.E.2d 
61C, 74 Ohio App. 44. 

67. Ark,—^Vanness v. Vanness, 194 
S.W. 498, 128 Ark. 643. 

Va.—Tarr v. Tarr, 36 S.B.2d 401, 184 
Va. 443. 

68. Ark.—Vanness v. Vanness, 194 
S.W. 498. 128 Ark. 643. 

Cal.—Bowman v. Bowman, 276 P. 
1023, 97 C.A, 613. 

69. Mich.—Carlisle v. Carlisle, 55 N. 

W. 673, 96 Mich. 128. 

Tex.—Weaver v. Garrletty, Civ.App., 
84 S,W.2d 878, error refused. 

69.5 Va.—Tarr v. Tarr, 35 S.B.2d 
401, 184 Va. 443. 

TO. Ga.—West v. Manning, 92 S.B. 
2d 4. 212 Ga. 298—Burgess v. Bur¬ 
gess, 80 S.E.2d 380, 210 Ga. 380. 
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Tex.—Weaver v. Garrietty, Civ.App, 
84 S.W 2d 878, error refused. 

19 C.J. p 172 note 14. 

Heirs 

Where husband died prior to wife’s 
bringing of motion to set aside di¬ 
vorce obtained by husband, hus¬ 
band’s widowed mother and sister 
would, along with other heirs of 
husband, if any, constitute necessary 
parties to such proceeding by wife. 
Tex.—^Towns v. Towns, Civ.App., 290’ 
S.W.2d 292, error dismissed. 
Legatees, under decedent’s will, 
had legal capacity to contest motion 
by decedent’s widow to vacate final 
divorce decree, obtained by decedent 
without her knowledge or consent. 
Cal.—^McGuinness v. Superior Court 
in and for City and County of San 
Francisco. 237 P. 42, 196 C. 222, 
40 A.L.R. 1110. 

Waiver of formal sabstitutlon. 

On motion by husband to set aside 
final decree of divorce, made after 
death of both wife and her attorney, 
where attorney for wife’s executrix 
appeared pursuant to notice served 
on attorney and objected to Jurisdic¬ 
tion of court over subject matter of 
motion, lack of formal substitution 
of attorney and executrix was 
waived. 

Cal.—^Raps v. Raps, 125 P.2d 826, 
20 C.2d 382. 

71- Pla.—^Rawlins v. Rawlins, 18* 
Pla. 349. 

71.5 Ga.—West v. Manning, 93 SB. 
2d 4, 212 Ga. 298—^Burgess v. Bur¬ 
gess, 80 S.E.2d 280, 210 Ga. 380. 

Wife’s failure to name legal rep¬ 
resentative of deceased husband’s es¬ 
tate, or anyone else, as party de¬ 
fendant nullified her suit to have 
decree set aside; and even though 
court, in response to her request, 
entered an order requiring persons 
to appear and show cause why de¬ 
cree should not he set aside and in¬ 
dividual claiming husband’s estate 
as his sole heir at law answered 
petition and denied its substantial al¬ 
legations, verdict and Judgment 
would have to be stricken from dock¬ 
et. 

Ga.—West v. Manning, 92 S.E.2d 4^ 
212 Ga. 298. 
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fendant;7i-io the personal representative of 
such party has been held not authorised to move in 
the original action to vacate the decree, or to attack 
it in another action.*^^*!® Adult heirs of a deceased 
United States pensioner are not necessary parties 
to annul a fraudulent divorce obtained by him in his 
lifetime where they are beyond the age that entitles 
them to a pension.72 

The employer of a deceased divorced husband has 
sufficient interest to maintain an action to set aside 
a judgment vacating the divorce decree where he 
might be subjected to a substantial monetary lia- 
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bility if the judgment vacating the decree is per¬ 
mitted to stand 

c. Notice 

Ordinarily, an order, Judgment, or decree In a divorce 
proceeding cannot be modified or set aside without giv- 
ing Interested parties notice and an opportunity to be 
heard. 

Ordinarily, an order, judgment, or decree in a 
divorce proceeding cannot be properly modified or 
set aside without giving the party or parties inter¬ 
ested therein notice'^3 and an opportunity to be 
heard the application to set aside a decree is not 


71.10 Nev.—Zeig v. Zeig, 198 P.2d 
724, 65 Nev. 464. 

liCotion to make ezecntoxs parties 
held, improperly denied 
Where executors of deceased hus¬ 
band were not before court and could 
not be bound by Judgment, and wife's 
motion to vacate Judgment of di¬ 
vorce from deceased husband had 
not been set for hearing or its set¬ 
ting requested, and neither wife nor 
"her attorneys knew that motion to 
vacate was to be considered, and 
questions raised by motion were dif¬ 
ficult of decision, trial court im¬ 
properly denied wife's motion to 
make executors parties in proceed¬ 
ings by her to vacate Judgment. 
Nev.—^Zeig v. Zeig, supra. 

71.15 Wash.—Crockett v. Crockett, 
181 P.2d 180, 27 Wash.2d 877. 
Death of party see supra § 171 a. 

72. Iowa.—^Lawrence v. Nelson, 85 
N.W. 84, 113 Iowa 277, 67 L,R,A, 
583. 

72.5 Ky.—^Kenmont Coal Co. v. Fish¬ 
er, 259 S.W.2d 480. 

73. Ark.—Miller v. Miller, 190 S.W. 
2d 991, 209 Ark. 505. 

-Cal.—^Doxsee Co. v. All Persons 
Claiming Any Interest In or Lien 
Upon Real Property Herein De¬ 
scribed or Any Part Thereof, 46 P. 
2d 192, 3 C.2d 609. 

Moran v. Superior Court in and 
for Sacramento County, 96 P.2d 193, 
35 C.A.2d 629. 

•Ga.—Johnson alias Gunder v, Gund- 
er, 80 S.E.2d 327, 210 Ga. 419. 

Neb.—^Haulman v. Bowman, 46 N.W. 
2d 689, 164 Neb. 14—Carpenter v. 
Carpenter, 18 N.W.2d 737, 146 Neb. 
140—Carmony v, Carmony, 200 N. 
W. 830, 112 Neb. 651. 

N.T.—dAngelo v. Angelo, 129 N.T.S.2d 
173, 283 App.Div. 588. 

Ohio,—Maimone v. Maimone, App., 
90 N.E.2d 383. 

JR.I.—David V. David, 130 A. 861, 47 

R. I. 122. 

Tex.—Towns v. Towns, Civ.App., 290 

S. W,2d 292, error dismissed. 
Wash.—Poster v. Foster, 227 P. 614, 

130 Wash. 376. 


Wis.—Seyfert v. Seyfert, 229 N.W. 
636, 201 Wis. 228. 

- 19 C.J. p 173 notes 26-28. 

Proper notice 

Mo.—^Hayes v. Hayes, 252 S.W.2d 
323, 363 Mo. 583. 

Reasonable notice 

Mo.—^Baker v. Baker, App., 274 S.W. 
2d 322. 

Pact that supreme court rules were 
silent as to notice required prior to 
modification of original divorce de¬ 
cree did not permit reviewing court 
to conclude that no notice of such 
intended action need be given. 

Mo.—^Baker v. Baker, supra. 

Notice to new spouse alter remar¬ 
riage 

(1) If the prevailing party has re¬ 
married, the new spouse may be en¬ 
titled to notice. 

Cal.—^Bowman v. Bowman, 275 P. 
1023, 97 C.A. 613. 

Mich.—Carlisle v. Carlisle, 65 N.W. 
673, 96 Mich. 128. 

(2) Question whether a Judgment 
of divorce was void or merely void¬ 
able could not be raised by motion 
to set aside the Judgment and by 
service of notice on husband's sec¬ 
ond wife alone. 

Ky.—Morris v. Morris, 186 S.W.2d 
244, 299 Ky. 235. 

liength of notice 

(1) Fairness and compliance with 
spirit of law do not require that 
written notice be given at least five 
days in advance of modification, on 
court’s own motion, of decree. 

Mo.—Baker v. Baker, App., 274 S.W. 

2d 322. 

(2) Record failed to establish that 
one hour's notice to defendant's coun¬ 
sel as to proposed modification was 
unreasonable to extent that it would 
render modified decree vulnerable to 
attack on ground of failure to give 
reasonable notice. 

Mo.—^Baker v. Baker, supra. 

XCodifloation or revocation on 
Judge»s own motion, during term, may 
be without notice to the parties. 
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Ga.—Dover v. Dover, 63 S.E.2d 492 
205 Ga. 241. 

Necessity of process 

(1) While, in proceedings to modi¬ 
fy decree, it is not necessary to 
serve new process on the adverse 
party, such party is entitled to ade¬ 
quate notice and opportunity to be 
heard before decree may be altered 
in a manner that will directly affect 
his person, status, or property. 

Fla.—Grant v. Corbitt, 95 So.2d 25. 

(2) In divorce proceedings, where 
wife filed motion to vacate decree 
within term in which it was render¬ 
ed, her failure to issue summons 
on a petition to vacate did not render 
proceedings fatally defective. 

Okl.—Lambert v. Lambert, 245 P.2d 
436, 206 Okl. 677. 

Effect of second trial and Judgment 
Second divorce Judgment rendered 
against husband supported plea in 
abatement in his later suit for di¬ 
vorce in another court, even though 
he had been given no notice of wife's 
motion to vacate first judgment, 
rendered in same court, which was 
either erroneous or void, as citation 
to husband in wife's divorce action 
gave court Jurisdiction of husband 
which existed when wife's divorce 
petition was tried the second time 
and second judgment rendered there¬ 
on. 

Tex.—Neugent v. Neugent, Civ.App., 
270 S.W.2d 223. 

74. Cal.—^Bowman v. Bowman, 275 
P. 1023, 97 C.A. 613. 

Fla.—Grant v. Corbitt, 95 So.2d 25— 
Bannon v. Kendall, 158 So. 99, 117 
Fla. 475—^Kurtz v. Kurtz, 160 So. 
785, 112 Fla. 619. 

Iowa.—Droste v. Droste, 1 N.W.2d 
107, 231 Iowa 216. 

Mo.—Baker v. Baker, App., 274 S.W. 
2d 322. 

Utah.—In re Harper's Estate, 266 P. 

2d 1006, 1 Utah 2d 296. 

19 C.J. p 173 note 26. 

Reasonable opportunity 
Neb.—Carpenter v. Carpenter, 18 N. 
W.2d 737, 146 Neb. 140. 
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to be granted ex parte.'^4.5 Jt has been held, how¬ 
ever, that no notice is necessary where the decree 
is vacated during the term at which it was ren¬ 
dered,^6 especially when vacated on the court’s own 
motion to protect itself against a fraudulent de¬ 
cree.^® 

The notice may be personal or construct!ve.^®-^ 
In the absence of a statute or rule of court to the 
contrary, formal personal notice or service of proc¬ 
ess within the state is not required,77 it being proper 


for the court to act on a satisfactory showing of 
compliance with applicable requirements of statutes 
or court rules,78 or, in the absence of statute or rule 
of court, when it is satisfied that actual notice of 
the proceeding to vacate has been given the parties 
interested therein^® 

Where the proceeding is by motion or petition in 
the original action, notice served on a party’s at¬ 
torney,®® provided it is not delayed until the rela¬ 
tionship is presumed to have ceased,®^ is generally 


74.5 Neb.—Carpenter v. Carpenter, 
supra. 

Death of party after entry of decree 
Court was without power to enter 
ex parte order vacatinf? divorce de¬ 
cree which had not become absolute, 
although party to divorce action had 
died after entry of divorce decree. 
Utah.—^In re Harper’s Estate, 265 P. 
2d 1005, 1 Utah 2d 290. 

75. Neb.—Carmony v. Carmony, 200 
N.W. 830, 112 Neb. 651. 

19 C.J. p 173 note 29. 

76. Iowa.—Todhuntcr v. Do Grafll, 
146 N.W. 66, 164 Iowa 567. 

Me.—^Barber v. Barber, 98 A. 822, 115 
Me. 327. 

76.5 N.H.—Vozina v. Vezina, 62 A.2d 
756, 96 N.H. 297—BuM.««ey v. Bussey, 
62 A.2d 850, 94 N.H. 328. 

77- 111.—^McNab v. Dunsmuro, 274 
I11.APP. 560. 

Iowa.—Droste v. Drosto, 1 N.W.2d 
107, 231 Iowa 216. 

N.T.—^Everett v. Everett, 47 N.Y.S. 

994, 22 App.Div, 473, 

Continuation of original litigation 
Proceedings to modify a divorce 
decree which were a continuation of 
original litigation could be taken on 
notice by personal service on adverse 
party in another stale. 

N.H.—Vezina v. Vezina, 62 A.2d 756, 
95 N.H. 297. 

Uodiflcatlon of decree; summons 

When a modiUeatiun of a deerise of 
divorce Is sought in the original ac¬ 
tion by filing a .supplemental peti¬ 
tion, it is unncc(>Hsary to have a sum¬ 
mons issued and served, ns the court 
has continuing Jurisdieiion in the 
action, and has Jurisdb'.tion to hear 
and determine the sttbjeet matter of 
the petition on notice givuii to the 
opposite party. 

Okl.—Stoner v. Weiss, 222 P. 647, 06 
Okl. 285. 

Service by publication 

(1) Record showed that perfected 
service by publication of wife’s peti¬ 
tion to set aside divorce* (b‘creo ob¬ 
tained by husband was made on non¬ 
resident husband, st* that proc(‘€dlng 
was not subject to dismisKal for lack 
of service. 

Ga.—Gates v. Gatos, 28 S.K.2d 108, 
197 Ga. 11. 

(2) In proceeding on petition by 
divorced wife to have divorce decree, 


obtained by husband by fraud in a 
law court after husband had entered 
the armed services, declared void, the 
chancery court had power and juris¬ 
diction, on service of process by pub¬ 
lication, to set aside fraudulent de¬ 
cree after husband had brought the 
marriage status to Tennessee and 
then remained beyond Its jurisdic¬ 
tion. 

Tenn.—Martin v. Martin, 292 S.W.2d 
9. 

78. Mo.—Cates v. Cates, 216 S.W. 

673, 202 Mo.App. 352. 

Mont.—State v. District Court of Six¬ 
teenth Judicial District in and for 
Custer County, 214 P. 85, 66 Mont. 
496, 33 A.L..R. 464. 

N.H,—Bussey v. Bussey, 52 A.2d 856, 
94 N.H. 328. 

Dne process of law 

In proceeding to modify decree un¬ 
der code provision authorizing sub¬ 
sequent changes in divorce decree, 
due process of law requires only that 
method of service on defendant shall 
be one reasonably calculated to give 
defendant knowledge of proceeding 
and an opportunity to be heard. 
Iowa.—^Droste v. Droste, 1 N.W.2d 
107, 231 Iowa 216. 

Service by registered moll 

(1) Service on divorced wife by j 
divorced husband, by registered mail, 
of petition filed in original divorce 
action, for modification of decree, 
and notice of hearing thereon, were 
sufllcicnt under court rule and com¬ 
plied with requirement of due proc- 

CS.S. 

Mich.—Gmclin v. Gmelin, 37 N.W.2d 
561, 324 Mich. 590. 

(2) However, service of notice of 
motion for modification of final di¬ 
vorce decree for wife so as to pro¬ 
vide for alimony, made by registered 
mall, was defective, where wife had 
made no application for an order to 
show cause so that court could pre¬ 
scribe manner of service. 

N.Y.—^Rappaport v. Rappaport, 68 N. 
Y.S.2d 140, reversed on other 
grounds 52 N.Y.S.2d 45, 268 App. 
Div. 1006, 

Service by publication not required 
Under amended code provision per¬ 
mitting service by publication in the 
event that proceedings are com¬ 
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menced to modify decree of divorce 
as against a nonresident, a party 
seeking to modify a decree as against 
a nonresident is not compelled to 
serve notice by publication. 

Iowa.—Droste v. Droste, 1 N.W.2d 
107, 231 Iowa 216. 

Substitution of executors for hus¬ 
band 

Where husband died following ob¬ 
taining of a divorce by wife, no no¬ 
tice or service of notice was neces¬ 
sary in matter of her motion to sub¬ 
stitute executors of husband’s estate 
in place of husband In the matter of 
proceedings on wife’s motion to va¬ 
cate divorce judgment, under statute 
providing for substitution of person¬ 
al representatives of deceased party 
where cause of action survives death. 
Nev.—Zeig V. Zeig, 198 P.2d 724, 66 
Nev. 464. 

79. Pa.—Carey v. Carey, 183 A. 371, 
121 Pa.Super. 251. 

Service by private citizens 
Rule to show cause why divorce 
decree should not be set aside need 
not be served by sheriff, but service 
is valid if made by private citizens, 
if proof thereof is duly made by affi¬ 
davit 

Pa.—Carey v. Carey, supra. 

80. Ill.—^McNab V. Dunsmure, 274 
Ill.App. 560. 

Iowa.—^Droste v. Droste, 1 N.W. 2d: 
107, 231 Iowa 216. 

Md.—^Harris v. Harris, 162 A. 359, 
159 Md. 624. 

Mo.—Baker v. Baker, App., 274 S.W. 
2d 322. 

N.T.—^Massimino v. Massimino, 162 
N.Y.S.2d 646, 6 Misc.2d 1041. 

N.C.—^Henderson v. Henderson. 59 S. 

B.2d 227, 232 N.C. 1. 

Wash.—Sweeny v. Sweeny, 202 P.2d 
207, 43 Wash.2d 542. 

19 C.J. p 173 note 31. 

Substitution of attorney held rec¬ 
ognized by appearance at hearing. 
Cal.—Carrara v. Carrara, 262 P.2d' 
691, 121 C.A.2d 69. 

81. Mich.—^La Brash v. La Brash, 1 
Mich.N.P. 32. 

Nev.—Zeig v. Zeig, 198 P.2d 724, 65 
Nev. 464. 

N.Y.—^Massimino v. Massimino, 162: 

N.Y.S.2d 646. 5 Misc.2d 1041. 

19 C.J. p 173 note 32. 
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sufficient. The rule is otherwise, however, where 
service on the party is required by statute,or 
where the proceeding is by a separate and inde¬ 
pendent action.^® 

Any defects in the service of notice on a party or 
his or her attorney are cured by a general appear¬ 
ance by the attorney on behalf of the party.^^*® 

Waiver. The parties to a proceeding to vacate or 
set aside a divorce decree may waive the error or 
irregularity resulting from failure to serve proper 
notice,®^ as by entry of appearance in such proceed- 


ing.84.5 

d. Pleadings; Issues 

A motion, petition, op other application to modify op 
vacate a divorce decree must state facts sufficient to en- 
title appiicant to relief. 

While a motion, petition, or other application for 
modification or vacation of a divorce decree may be 
somewhat informal and lack strict compliance with 
the rules of pleading, it must, in addition to con¬ 
forming to statutes and rules of court,86 sufficiently 
state facts entitling applicant to relief more is 


Three years after entry of decree 
Service of notice on the attorney 
who represented plaintiff three years 
after entry of the divorce decree is 
not of itself sufficient notice to di¬ 
vest plaintiff of his rights; but such 
notice may be sufficient in connection 
with other evidence showing that 
plaintiff had actual notice. 

Ill.—^McNab V. Dunsmure, 274 Ill. 

App. SCO. 

Seven, years 

When nothing appeared in the rec¬ 
ord to disclose that designated at¬ 
torney was no longer attorney of 
record for plaintiff in a divorce ac¬ 
tion, notice of defendant's motion to 
set aside the Judgment could be 
served seven years later on the at¬ 
torney of record, and notice so served 
was notice to plaintiff. 

N.C.—^Henderson v, Henderson, 59 S, 
E,2d 227, 232 N.C. 1. 
liaEplration of term and time for ap¬ 
peal 

Representation by counsel did not 
continue after expiration of time for 
appeal from divorce decree and aft¬ 
er expiration of term in which such 
decree was granted, and service of 
process on counsel thereafter was a 
nullity; and In view of counsel’s ad¬ 
vice that he could not contact cli¬ 
ent, it was highly improper for court 
to vacate divorce decree on motion 
on a return day only fifteen days 
after service on counsel of rule to 
show cause why decree should not 
be vacated. 

Pa.—Wisor V. Wisor, 103 A.2d 498, 
175 Pa.Super. 233. 

82. Wash.—State v. Superior Court 
for King County, 3 P.2d 1098, 164 
Wash. 618, 78 A.L.R. 366. 

83. Wash.—^Poster v. Poster, 227 P. 
514, 130 Wash. 376. 

83.5 Cal.—Raps v. Raps, 125 P.2d 
826, 20 C.2d 382. 

Special appearance was not waiver 
of defective notice. j 

N.T.—Rappaport v. Rappaport, 68 N. 
7.S.2d 140, reversed on other ! 
grounds 62 N.T.S.2d 45, 268 App. 
Div. 1006. 

84. Mo.—Van Emelen v. Van Eme- 

len, 162 S.W.2d 272, transferred ] 
see, App., 166 S.W.2d 802. i 


Wis.—Seyfert v. Seyfert, 229 N.W. 
636. 201 Wis. 223. 

' Pailure to object as waiver 

Objection that notice of motion to 
set aside final decree of divorce did 
not show on what grounds movant 
sought to be relieved, as required by 
Code Civ.Proc. § 1010, was waived by 
defendant proceeding to hearing on 
motion without objection. 

Cal.—Bonfield v. Bonfleld, 236 P. 162, 
71 C.A. 705. 

84.5 Mo.—^Van Bmelen v. Van Eme- 
len, 162 S.W.2d 272, transferred, 
see, App., 166 S.W.2d 802. 

Neb.—Haulman v. Bowman, 46 N.W. 

2d 689, 154 Neb. 14. 

Appearance by attorney 
Where husband moved to set aside 
decree in favor of deceased wife, the 
appearance in court of the attorney 
on behalf of the executrix for the 
purpose of challenging the jurisdic¬ 
tion of the court to entertain the 
motion on the ground that court had 
no jurisdiction over the subject mat¬ 
ter constituted a general appearance 
by the executrix, notwithstanding at¬ 
torney also interposed an objection 
to jurisdiction of person of the ex¬ 
ecutrix because no service of notice 
had been made. 

Cal.—Raps v. Raps, 126 P.2d 826, 20 
C.2d 382. 

BiUe served too late on counsel 
However, where rule to show cause 
why decree should not be vacated 
was served on counsel employed to 
obtain divorce after term in which 
decree was granted and time for ap¬ 
peal had expired, appearance entered 
by counsel, after decree had been va¬ 
cated, for purpose of striking off the 
vacating order, although treated as 
a general appearance, could not 
waive Improper service of petition to 
vacate. 

Pa.—Wisor v. Wisor, 103 A.2d 498, 
176 Pa.Supep. 233. 

85. Ark.—Miller v. Miller, 190 S.W. 

2d 991, 209 Ark. 605. 

Iowa.—^Pearson v. Pearson, 74 N.W.2d 
224, 247 Iowa 437—Radle v. Radle, ■ 
214 N.W. 602, 204 Iowa 82. 

Meeting requirements of motion for ‘ 
new trial, in substance and in form, 
may be required. 


Ga.—Carnegie v. Carnegie, 55 S.E 2d 
583, 206 Ga. 77. 

86. Ala.—Evans v. Evans, 42 So.2d 
589, 262 Ala. 636—Wright v. 

Wright. 169 So. 220, 230 Ala. 35. 

Ariz.—Schuster v. Schuster, 73 P.2d 
1345, 51 Ariz. 1. 

Ark.—McMurray v. McMurray, 240 
S.W. 1078, 163 Ark. 365. 

Ga.—Johnson v. Johnson, 4 S.E.2d 
807, 188 Ga. 800. 

Ill.—MacArthur v. MacArthur, 263 
Ill.App. 351—Steinberg v. Puher, 
228 Ill.App. 209—^Tobias v. Tobias, 
208 I11.APP. 639. 

Iowa.—^Pearson v. Pearson, 74 N.W. 
2d 224. 247 Iowa 437—^Holmes v. 
Holmes. 176 N.W. 691, 180 Iowa 
256. 

Ky.—Swartz v. Caudill, 130 S.W.2d 
80, 279 Ky, 206. 

Md.—Nocllort v. Noellert, 182 A. 427, 
169 Md. 559—^Raymond v. Ray¬ 
mond, 152 A. 110, 159 Md. 666. 

Mich.—Tuthill v. Tuthill, 243 N.W. 1, 
259 Mich. 272. 

Mo.—Roberts v. Roberts. App., 292 
S.W.2d 506—Sam land v. Samland, 
App., 277 S.W.2d 880—Prudot v. 
Stevens, App., 266 S.W.2d 756. 

Mont.—^Hall v. Hall, 226 P. 469, 70 
Mont. 4CO. 

Nev.—Chamblin v. Chamblin, 27 P.2d 
1061, 55 Nev. 146—Confer v. Sec¬ 
ond Judicial Dist Court in and for 
Washoe County, 236 P. 1097, 49 
Nev. 18. 

N.Y.—^D'Auria v. D’Aurla, 103 N.T.S. 
2d 741, 200 Misc. 939. 

Okl.—Mabry v. Baird, 219 P.2d 234, 
203 Okl. 212—Sawyer v. Sawyer, 77 
P.2a 703, 183 Okl. 348—Schmeusser 
V. Schmeusser, 72 P.2d 378, 181 Okl. 
18. 

Or.—Miller v. Miller, 253 P. 867, 121 
Or. 24. 

R.I.—Broduer v. Broduer, 167 A. 104, 
63 R.T. 450. 

Tex.—Burleson v. Burleson, Civ.App., 
126 S.W.2d 676. 

Utah.—Gale v. Gale, 268 P.2d 986, 
123 Utah 277. 

Va.—Scott V. Scott, 128 S.E. 699, 142 
Va. 31. 

Wash.—^Raisner v. Ralsner, 283 P. 
704, 166 Wash. 62. 

19 C.J. p 173 note 22. 
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required than mere conclusory pro forma state- 
ments.S6-5 Thus, it should plead all the jurisdic¬ 
tional facts, preferably in the language of the stat¬ 
ute conferring jurisdiction ;86.10 and it should suf¬ 
ficiently show that the petitioner is the injured party 
and free from guilt.87 

Likewise, it should sufficiently show that the pe¬ 
titioner is acting with good motives 8 and, unless 
the court granting the decree was without jurisdic- 
tion,88 that he or she has a meritorious defense to 
the action for divorce,^® which he or she was pre¬ 


vented from making by fraud, accident, or the act 
of the opposite party, umnixed with fault or neglect 
on his or her part.80.5 jt should also clearly show 
that the action was brought within the time pre¬ 
scribed by statute,8i or state facts excusing the de- 
lay,82 and make a definite showing of some proper 
grounds of attack.82.6 

A petition will not be stricken, however, because 
it appears to contain impertinent allegations, if it 
contains other allegations which, if true, would con¬ 
stitute a valid basis for relief.98 Where the applica- 


Dismissal for failure to state suffi¬ 
cient facts see infra subdivision e 
of this section. 

Xnfonuatlon. to opposinsT party 
An application for modification of 
decree should set out facts on whicU 
claim for such relief is based, thus 
informing party opposing application 
of allegations which he or she must 
meet and enabling him or her to take 
issue thereon. 

Iowa.— Paintin v. Paintln, 41 N.W.2d 
27, 241 Iowa 411. 16 A.L.n.2d 659 
—Schlarb v. Schlarb, 150 N.W. 693, 
168 Iowa 364. 

Burden of making fraud appear 
Fla.—Masilotti v. Masilotti, 29 So.2d 
872, 158 Fla. 663. 

Specific aUegatioxLS required 
The application should specifically 
allege the facts and clrcum.Mtanccs 
constituting the fraud or Irregulari¬ 
ties of which complaint is made. 
Ill.—Tobias V. Tobias, 208 lll.App. 
639. 

Md.—^Raymond v. Raymond, 162 A. 

110, 169 Md. 660. 

19 C.J. p 173 note 22. 

Failure to use word **fraud” 

Fact that wife’s petition to set 
aside divorce judgment for husband 
on his cross action in divorce suit 
allegedly unnuthorizedly filed in 
wife’s name did not use word 
“fraud,” did not make petition de¬ 
murrable, it being facts alli‘ged that 
determine illegality of procedure, 
and nut nomenclature. 

Ga.—Moon v. Moon, 36 S.K2d 439, 
199 Ga. 808. 

FLeodiug held aot ^motion” 

Divorced wife’s pleading seeking to 
have decree sot aside and expunged 
from record, on ground that it was 
void on face of record and therefore 
of no force and effect, and to have 
custody of children awarded to di¬ 
vorced wife was not a “motion" with¬ 
in meaning of rule that where de¬ 
cree has been rendered which is void 
on face of record, court rendering it 
possesses inherent power and should 
on “motion" vacate decree. 

Ala.—Vaughan v, Vaughaxi, 76 So.2d 
167, 262 Ala. 20. 

Bemartiage 

In determining legal sufficiency of 
amended petition to set aside divorce 
27A C. J.S.—45 


granted husband, which did not al¬ 
lege husband’s remarriage, court 
could not consider remarriage alleged 
in husband’s demurrer. 

Md.—^Hinden v. Hinden, 42 A.2d 120, 
184 Md. 575. 

86.5 N.T.—Pitre v. Pitre, 108 N.T.S. 
2d 618. 

86.10 Ariz.—Carnahan v. Carnahan, 
290 P.2d 729, 79 Ariz. 371. 

Mo.—Kennedy v. Kennedy, 23 S.W. 
2d 1089, 223 Mo.App. 1116. 

87. Ala.—Wright v. Wright, 169 So. 
220, 230 Ala. 35. 

19 C.J. p 173 note 18. 

Bill held sufficimt to accult plain¬ 
tiff of negligence or laches. 

Ala,—^Fox v. Fox, 179 So. 237, 235 
Ala. 338. 

88. N.y. —^Kenner v. Kenner, 265 N. 
y.S. 137, 240 App.Div. 718. 

N.D.—Wiemer v. Wiemer, 130 N.W. 
1015, 21 N.D. 371. 

88. Utah.—Atkinson v. Atkinson, 134 
P, 595, 43 Utah 63, 47 I4.R.A.,N.S., 
499. 

Want of jurisdiotiou of person 
Miss.—^Bvans v. Brown, 21 So.2d 588, 
198 Miss. 237. 

Where hushahd was never a resi¬ 
dent of county where he obtained di¬ 
vorce, lower court had no Jurisdic¬ 
tion of the action for divorce, and 
wife, in order to have decree set 
iisido, was not reauired to allege or 
prove a meritorious defense. 

Ark.—Feldstein v. Feldstein, 188 S. 

W.2d 296, 208 Ark. 928. 

Holding to other effect 

In proceeding brought by husband 
to vacate divorce decree for lack of 
jurisdiction, he should have alleged 
that he had defense to cause of ac¬ 
tion set up in wife’s petition for 
divorce. 

Ohio.—McIntosh v, McIntosh, App., 
116 N.E.2d 747. 

80. Ala.—^Evans v. Evans, 42 So.2d 
589, 252 Ala. 636. 

Ark.—^IVims v, Wims, 218 S.W.2d 86, 
214 Ark. 811—Allsup v. Allsup, 132 
S.W.2d 813, 199 Ark. 130. 

Iowa.—Kadle v. Radle, 214 N.W. 602, 
204 Iowa 82—^Messenger v. Mes¬ 
senger, 176 N.W. 260, 188 Iowa 367. 

705 


Ohio.—^McIntosh v. McIntosh, App., 
116 N.B.2d 747. 

Tex.—^Buffaloe v. Buffaloe, Civ.App., 
210 S.W.2d 429, error dismissed. 

19 C.J. p 173 note 20. 

Prevention from presenting defense 
Where complainant seeks to set 
aside decree entered by court of com¬ 
petent Jurisdiction in a proceeding in 
which complainant appeared prior to 
rendition of decree. It must be shown 
that complainant had a good defense 
and was prevented from presenting 
it by fraud, accident, or mistake, and 
was without negligence in failing to 
do so. 

Tex.—^Sugg V. Sugg, Civ.App., 162 S. 
W.2d 446, error dismissed. 

80.5 Ala.—^Evans v. Evans, 42 So.2d 
589, 252 Ala. 636. 

Tex.—Buff aloe v. Buffalo e, Civ. App., 
210 S.W.2d 429, error dismissed. 

81. La.—Emuy v. Farr, 61 So. 1003, 
125 La. 825. 

82. Ark.—^Toung v. Toung, 79 S.W. 
2d 1005, 190 Ark. 530. 

82.5 Md.—^Brooks v. Brooks, 41 A.2d 
367, 184 Md. 419. 

OroTULd held not shown 
In proceeding to set aside decree 
granted to petitioner and to set aside 
property settlement, complaint mere¬ 
ly alleging that complainant was in 
an extremely bewildered and dis¬ 
turbed state of mind and did not 
fully comprehend the situation and 
relied entirely on her then counsel 
did not show any proper ground of 
attack, in absence of any claim of 
fraud or deception. 

Md.—^Brooks v. Brooks, supra. 
Judgment void or voidable 
Whether a judgment of divorce was 
void or merely voidable could not be 
raised by motion to set aside the 
judgment, which motion failed to 
show the grounds on which the at¬ 
tack was based. 

Ky.—Morris v. Morris, 186 S.W.2d 
244, 299 Ky. 235. 

83. Okl.—^Butler v. Butler, 125 P. 
1127, 34 Okl. 392. 

Mnltlfazionsuess 

A bill to annul and avoid a divorce 
decree in another court of concur¬ 
rent Jurisdiction which also asks for 
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tion does not wholly fail to state a cause of action^ a 
demurrer thereto should be overruled.98-5 

In the application of these principles, particular 
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pleadings or motions seeking such relief have been 
held sufficient or not demurrable, or to state causes 
of action,88.10 while others have been held to be 
insufficient or demurrable.83.16 


a divorce and alimony is not multi¬ 
farious, since it relates to the same 
subject matter. 

Tenn.—Tarver v. Tarver, 10 Tenn. 
App. 677. 

93-5 Fla.—^Munson v. Munson, 106 
So. 414, 90 Fla. 663. 

La.—Spence v. Spence, 106 So. 28, 168 
La. 961. 

Cause of action for A»nd stated 
Where petition stated a cause of 
action for settingr aside decree for 
fraud in procurement thereof, action 
was not subject to dismissal on other 
Srrounds of general demurrer, even 
though otherwise good, which went 
to the petition as a whole. 

Ga.—^Robertson v. Robertson, 26 S. 
B.2d 922, 196 Ga. 617. 

93.10 Ala.—Montgomery v. Mont¬ 
gomery, 74 So.2d 254, 261 Ala. 416 
—Fox V. Fox, 179 So. 237, 235 Ala. 
338—Miller v. Miller, 175 So. 284, 
234 Ala. 453. 

Cal.—^Babcock v. Babcock, 146 P.2d 
279, 63 C.A.2d 94. 

Ga.—^Lowery v. Browning, 94 S.E.2d 
413, 212 Ga. S86—Johnson v. John¬ 
son, 82 S.B.2d 831, 210 Ga. 796— 
Moon V. Moon, 35 S.E.2d 439, 199 
Ga. 808—Hay good v. Haygood, 9 
S.E.2d 834, 190 Ga. 445, 130 A.L.R. 
87. 

Ill.—Glass V. Glass, 133 N.B.2d 624, 

9 Ill.App.2d 568. 

Iowa.—Stitt V. Sunderman, 77 N.W. 

2d 629, 247 Iowa 1132. 

La.—Spence v. Spence, 106 So. 28, 158 
La. 961. 

Miss.—Evans v. Brown, 21 So.2d 588, 
198 Miss. 237. 

Okl.—Burton v. Burton, 56 P.2d 386, 
176 Okl. 494, 104 A.L.R. 728. 

Tex.—Griffin v. Griffin, Civ.App,, 306 
S.W.2d 196, error dismissed— 
Wright V. Wright, Civ.App., 55 S. 
W.2d 578. 

Wash.—^Adams v. Adams, 42 P.2d 787, 
181 Wash. 192. 

Wis.—^Weber v. Weber, 51 N,W,2d 18, 
260 Wis. 420. 

Duress 

Ala.—Cary v. Cary, 59 So.2d 659, 257 
Ala. 431. 

Vraud 

(1) Generally. 

Ala.—Tarlton v. Tarlton, 77 So.2d 347, 
262 Ala. 67—Vaughan v. Vaughan, 

62 So.2d 466, 258 Ala. 336—Stephens 
V. Stephens, 37 So.2d 918, 261 Ala. 
431—Hooke v. Hooke, 25 So.2d 33, 
247 Ala. 460—Smith v. Smith, 10 
So.2d 664, 243 Ala. 488. 

Ga.—^Lowery v. Browning, 94 S.E.2d 
413, 212 Ga. 586—Dixon v. Dixon, 

89 S.E.2d 473, 211 Ga. 869— Robert¬ 
son V. Robertson, 26 S.B.2d 922. 
196 Ga. 617. 


Ill.—Glass V. Glass, 133 N.E.2d 524, 
9 Ill.App.2d 668. 

Kan.—^Prideaux v. Prideaux, 220 P. 

2d 538, 169 Kan. 644. 

Md.—^Hinden v. Hinden, 42 A.2d 120, 
184 Md. 576—Croyle v. Croyle, 40 
A.2d 374, 184 Md. 126. 

(2) Extrinsic fraud. 

Cal.—Martin v. Martin, 242 P.2d 688, 
110 C.A.2d 228. 

(3) In proceeding on bill in nature 
of bill of review to cancel decree, 
complainant who alleged she had not 
had knowledge, notice, or informa¬ 
tion of any kind concerning decree 
until husband had used decree as de¬ 
fense to action of adultery, sustained 
burden of averment of excuse for 
failure to discover fraud by exercise 
of due diligence. 

Ala.—Tarlton v. Tarlton, 77 So.2d 347, 
262 Ala. 67. 

(4) Where complaint alleged that 
final decree was entered at the re¬ 
quest of husband without wife’s 
knowledge and after parties had be¬ 
come reconciled, and evidence sup¬ 
ported allegations, decree was prop¬ 
erly set aside notwithstanding fraud 
in procurement thereof was not 
pleaded, since concealment of true 
facts was against public interest and 
a fraud on court, and it would bo 
presumed without special pleading or 
proof that if the court had been in¬ 
formed of the circumstances alleged, 
it would have refused to enter the 
decree. 

Cal.—Gump v. Gump, 108 P.2d 21, 42 
C.A.2d 64. 

Jurisdiction 

In action by wife against husband 
to set aside divorce decree, on ground 
that it was obtained by alleged fraud, 
allegations of second amended peti¬ 
tion were sufficient to give court Ju¬ 
risdiction to grant relief prayed for. 
Kan.—Moeller v. Moeller, 267 P.2d 
536, 175 Kan. 848. 

Bill held sufiSLciently definite and not 
demurrable 

Ala.—Lucas v. Lucas, 42 So.2d 457, 

252 Ala. 626. 

Absence of special prayer in bill, 
asking that decree be sot aside, held 
not to render setting aside thereof er¬ 
roneous. 

Ala—Atkins v. Atkins, 42 So.2d 650, 

253 Ala. 43. 

93.15 Ala.—^Anderson v. Anderson, 
34 So.2d 685, 260 Ala. 427. 

Ark.—Weill v. Weill, 288 S.W.2d 946, 
226 Ark. 206—^Wims v. Wims, 218 
S.W.2d 86, 214 Ark, 811. 

Ga.—^Musgrove v. Musgrove, 100 S.E. 
2d 677, 213 Ga. 610—Cone v. Cone, 

89 S.E.2d 618, 211 Ga. 882—Glos- 
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son V. Glosson, 89 S.E.2d 516, 211 
Ga. 878—Day v. Day, 81 S.E.2d 6, 
210 Ga. 454—Carnegie v. Carnegie* 
55 S.E.2d 683, 206 Ga. 77—De Gour^ 
as V. De Gouras, 53 S.E.2d 759, 205 
Ga. 362—^Allison v. Allison, 48 SB 
2d 723, 204 Ga. 202—Jackson v* 
Jackson, 46 S.E.2d 483, 203 Ga. 296 
—Crenshaw v. Crenshaw, 32 S.E 2d 
177. 198 Ga. 536. 

Ill*—^Anderson v. Anderson, 124 HE 
2d 66, 4 Ill.App.2d 330. 

Ky.—Gorin v. Gorin, 167 S.W.2d 52 
292 Ky. 662. 

N.T.—Quirk v. Quirk, 24 N.T.S.2d 
937, 175 Misc. 703. 

Pitre V. Pitre, 108 N.T.S.2d 618. 
Okl.—Mabry v. Baird, 219 P.2d 234, 
203 Okl. 212—Wilson v. Walker, 122 
P.2d 160, 100 Okl. 229. 

Tenn.—Cagle v. Cagle, 229 S.W.2d 
514, 190 Tenn. 360. 

Collusion. 

Ala.—Cary v. Cary, 69 So.2d 659, 257 
Ala. 431. 

Duress 

Ga.—Veal v. Veal, 93 S.E.2d 751. 212 
Ga. 471. 

Fraud 

(1) Generally. 

Ala.—^Bvans v. Evans, 42 So.2d 589, 
252 Ala. 636—Graham v. Graham, 
36 So.2d 316, 261 Ala. 124. 

Fla.—Masilotti v. Masilotti, 29 So.2d 
872, 168 Fla. 663. 

Ga.—^Hubbard v. Wliatley, 38 S.E.2d 
738, 200 Ga. 761. 

—Sekura v. Decker, 83 N.E.2d 26, 
336 I11.APP. 167. 

Ind.—Chermak v. Chermak, 88 N.B.2d 
250, 227 Ind. 625. 

Ky.—Garrison v. Garrison, 253 S.W. 
2d 626. 

Mich.—Young v. Young, 70 N.W.2d 
730, 343 Mich. 605. 

Mo.—Crain v. Crain, App., 205 S.W. 
2d 807. 

Nev.—Calvert v. Calvert, 122 P.2d 
426, Cl Nev. 168. 

(2) A petition to vacate decree be¬ 
cause of fraud, not brought until aft¬ 
er libelant had remarried, had one 
or more children by the later mar¬ 
riage, and hud died, did not state 
sufficient grounds for relief, in ab¬ 
sence of allegation of any property 
left by deceased spouse. 

N.H.—Bussey v. Bussey, 62 A.2d 856, 
94 N.H. 328. 

(3) Effect of death generally see 
supra § 171 a. 

(4) A bill in nature of bill of re¬ 
view, alleging that complainant in di¬ 
vorce suit told defendant of filing of 
bill and that she would get notice of 
it, and that if she would not appear 
and defend he would not appear and 
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The bill or petition, in such proceedmg, has been 
held amendable ;93.20 but where the second spouse 
of the prevailing party in a divorce suit against 
whom no relief is asked in a petition to vacate the 
decree is allowed to intervene as a defendant, it is 
not necessary that an amended petition should con¬ 
tain any averments with respect to such inter- 
venor.9* 

The allegations of a petition to modify must be 
construed most strongly against the pleader.**-^ 
The petition may be construed as an admission of 
the jurisdiction of the court;94-H> but a motion by 
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defendant in a divorce case to vacate the judgment 
is not a confession that he had consented to a trial 
on the merits before his answer was filed.^^-^® 
Where a judgment for divorce is void for want of 
jurisdiction of the subject matter, it cannot be vali¬ 
dated by anything contained in a petition to vacate 
it94.20 

Defendanfs pleadings. General rules apply in 
determining the propriety and effect of defendanfs 
pleadings.95 ^ demurrer admits all material alle¬ 
gations of the petition,®® waives a statutory de¬ 


suit would be dismissed for want of 
prosecution, did not show fraud suffi¬ 
cient to avoid effect of rule of prac¬ 
tice prohibiting: enforcement of 
agrreements relating to proceedingrs in 
a cause, unless in writing and signed 
by party to be bound, and such bill 
was insufficient. 

Ala.—Spencer v. Spencer, 47 So.2d 
252, 254 Ala. 22. 

Kaehes 

Miss.—Stanley v. Stanley, 29 So.2d 
641, 201 Hiss. 545. 

XSiCk of Jurisdiction; nonresidency 

(1) To give court jurisdiction to 
entertain petition to vacate filed near¬ 
ly four years after divorce decree 
was entered, petition would have to 
allege such facts as would establish 
that court entering divorce decree 
had not had jurisdiction of subject 
matter; petition to vacate divorce 
decree insuillciently alleged nonresi¬ 
dency depriving court of jurisdiction 
to render divorce decree. 

Ill.—Neltzke v. Neitzke, 146 N.E.2d 
708, 15 lll.App.2d 473. 

(2) In proceeding to vacate di¬ 
vorce decree for plaintilf’s wife after 
her death, where evidence in divorce 
suit, as pleaded by plaintiff, showed 
that wife lived at all times in county 
wherein she brought divorce suit, al¬ 
legation in plaintiff's petition that he 
had a shack in another county could 
not be used to ou.«it court of jurisdic¬ 
tion to grant divorce, 

Okl.—Wilson v. Walker, 122 P.2d 160, 
190 Okl. 220. 

Rdpresentation by guardian, ad litem 

Allegation that wife was repre¬ 
sented by guardian ad litem appoint¬ 
ed by court to defend divorce action 
brought by her husband while she 
was conilned in hospital for insane 
was inauilicient to .sustain decree an¬ 
nulling divorce where no collusion 
or conspiracy was charged between 
guardian and husband. 

Ala.—Stephens v. Stephens, 37 So.2d 
918, 251 Ala. 431. 

93.20 Ala.—Lucas v. Lucas, 48 So.2d 
457, 262 Ala. 626. 

Ga.—Powell v. Powell, 69 S.E.2d 718, 
207 Ga, L 


SnbstaiLtial cause of action stated 
A petition which named parties, 
stated jurisdictional facts, and al¬ 
leged that defendant had fraudulent¬ 
ly obtained a divorce from plaintiff 
without having served her with, or 
secured her acknowledgment of, proc¬ 
ess stated such a substantial cause 
of action to set aside divorce as 
would admit of amendment. 

Ga.—Hobertson v. Robertson, 26 S. 

E.2d 922, 196 Ga. 617. 

AmendmeiLt held too late 
An amendment to motion to dis¬ 
miss suit to set aside verdict and 
decree of divorce, filed after judg¬ 
ment overruling original motion and 
before writ of error was brought to 
reviewing court which subsequently 
affirmed judgment of trial court, was 
too late. 

Ga.—Gates v. Gates, 29 S.B.2d 426, 
197 Ga. 460. 

Amended bill filed but not served. 

Where wife had been properly serv¬ 
ed with original bill in nature of a 
review to set aside wife’s divorce 
judgment, amended bill, which hus¬ 
band filed but did not serve, did not 
supersede original bill, and husband 
could take decree pro confesso on 
original bill. 

Fla.—^Davidson v. Davidson, 76 So.2d 
303. 

94. Mass.—Sampson v. Sampson, 
112 N.E. 84, 223 Mass. 451. 

94.5 Ala.—Hurrah v. Bailes, 60 So. 
2d 735, 256 Ala. 178. 

94.10 Ga.—Carnegie v. Carnegie, 65 
S.B.2d 683, 206 Ga. 77. 

94.15 N.D,—Bothum v. Bothum, 10 
N.W.2d 603, 72 N.D. 649. 

94AO Iowa.—^Korarud v. Korsrud, 45 
N.W.2d 848, 242 Iowa 178. 

95. Cal.—Williams v. Williams, 206 
P. 650, 57 C.A. 36. 

Affirmative defense held insufficient 
In action to vacate final decree of 
divorce allegedly procured by false 
affidavit of no reconciliation, pleading 
of affirmative defense, alleging the 
entries of interlocutory and final de¬ 
crees and that they were not appealed 
from, annulled, vacated, or modified, 
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and continued in full force, was in¬ 
sufficient. 

Cal.—^Babcock v. Babcock, 146 P.2d 
279, 63 C.A.2d 94. 

Failure to deny as admission 
Under some rules of court such 
facts in the petition as are not de¬ 
nied are taken as admitted. 

Pa.—Templeton v. Templeton, 86 Pa. 
Super. 142. 

Pleading equity of second wife 
In former wife’s action to set aside 
divorce decree, obtained by husband, 
after his remarriage, wherein the sec¬ 
ond wife was not made a party, hus¬ 
band’s status was or might be a con¬ 
stituent element of the status of the 
second wife, and it was not error to 
permit him to plead her equity. 
Tex.—Sugg V. Sugg, Civ.App., 152 
S.W.2d 446, error dismissed. 

Flea in abatement erroneously sus¬ 
tained 

Where only matter submitted to 
court was motion to strike plea in 
abatement to bill of review or bill in 
nature of a bill of review seeking to 
vacate a decree of divorce and sub¬ 
mission was not taken on the suffi¬ 
ciency of the plea, and no proof was 
made of the allegations of the plea, 
decree sustaining plea and dismissing 
bill constituted reversible error. 
Ala.—Preston v. Preston, 43 So.2d 
398, 253 Ala. 186. 

Remarriage 

Pact that wife did not remarry un¬ 
til after her former husband had 
married another woman following 
rendition of divorce decree in hus¬ 
band’s favor did not prevent second 
wife from pleading first wife's re¬ 
marriage in defense of first wife’s 
suit to set aside the divorce decree 
for sole purpose of enabling the first 
wife to obtain insurance which was 
left by the husband at the time of his 
death and which was payable to his 
widow. 

Miss.-^oy V. Miles, 199 So. 771, 190 
Hiss. 265. 

96. La.—Spence v. Spence, 105 So. 
28, 158 La. 961. 

Mass.—Clarke v. Clarke, 169 N.B. 
750, 262 Mass. 297* 
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nial arising on failure to answer,and may raise 
defenses.^7.6 Where a petition for modification 
is demurred to, no question of jurisdiction is 
raised.^7'1® Where there was want of essential 
process in a proceeding to set aside a judgment of 
divorce, error in overruling the ground of demurrer 
to the petition renders all subsequent proceedings 

nugatory.^7.15 

Verification or supporting proof. A motion, com¬ 
plaint, or petition to set aside a divorce decree should 
be verified or supported by competent proof, since 
such a motion or petition does not prove itself.^® 

Issues and proof. A court having jurisdiction of 
a suit to set aside or modify a divorce decree may 
determine such questions, and only such questions, 
as are presented by*the pleadings.^9 An issue may 
be rendered immaterial and moot by the death of a 
party.®®* 5 


As in other proceedings, petitioner must prove 
the essential allegations of his motion or petition.1 

If the motion to vacate the decree, the affidavit 
in support of the motion, and the statement of coun¬ 
sel do not state a ground for setting aside the de¬ 
cree, the party making the motion is not entitled to 
introduce testimony thereon.^*® 

e. Hearing and Evidence 

In the absence of legal objection, it Is the court's 
duty to take and exercise jurisdiction of an application 
to vacate or modify a divorce decree and afford the par¬ 
ties a hearing thereon. General rules apply as to evidence 
verdict, and findings. ' 

In the absence of any legal objection thereto, it 
is the court’s duty to take and exercise jurisdiction 
of an application to vacate or modify a divorce de¬ 
cree, and to afford the parties a hearing thereon.® 


Tex.—Wright v. Wright. Clv.App.. 
56 S.W.2d 678. 

MotloxL to dismiss for legal resi- 
soiLs is not, however, a demurrer 
within the meaning of the rule stat¬ 
ed in the text. 

Pa.—McCue v. McCue, 17 Pa.Dist. & 
Co. 762, 30 Sch.L.R. 357. 

97- Wash.—^Meeker v. Meeker, 201 
P. 786, 117 Wash. 410. 

97.5 Miss.—Stanley v. Stanley, 29 
So.2d 641, 201 Miss. 545. 

FarticiUar defenses raised 
Demurrer to complaint seeking to 
set aside a divorce decree rendered 
about fifty years before to one who 
remarried and had children by sec¬ 
ond marriage raised defenses of lach¬ 
es, estoppel, and that he who comes 
into egulty must come with clean 
hands. 

Miss.—Stanley v. Stanley, supra, 
KTecessity of Joining attoxney 
Where wife sought to set aside di¬ 
vorce Judgment for husband on his 
cross action in divorce suit allegedly 
unauthorlzedly filed in wife’s name, 
demurrer on grounds that petition 
stated no cause of action and did not 
charge husband with any specific ac¬ 
tion or fraud raised no Question as to 
necessity of joining as defendant at¬ 
torney who filed divorce suit. 

Ga.—Moon v. Moon, 35 S.E.2d 439, 199 
Ga. 808. 

97.10 Ky.—^Beutel v. Beutel, 205 S. 
W.2d 489, 306 Ky. 683. 

97.15 Ga.—Jackson v. Jackson, 35 S« 
E.2d 258, 199 Ga. 716. 

98- Ala.—^Johnson v. Johnson. Ill 
So. 7, 215 Ala. 434. 

Ark.-Miller v. Miller, 190 S.W.2d 
991, 209 Ark. 605. 

Pla.—Shore v. Shore, 190 So. 48, 138 
Pla. 586—Cone v. Cone. 136 So. 
466, 102 Pla. 79. 


Complaiait held not properly verified 
Ark.—Wims v. Wims, 218 S.W.2d 86, 
214 Ark. 811. 

Plaintiff’s rebutting affidavit 
On application to vacate judgment 
of divorce, court could not consider 
that part of plaintiff’s rebutting affi¬ 
davit discussing merits of case, but 
could consider portion dealing with 
showing of excusable negligence or 
inadvertence made in affidavit sup¬ 
porting application. 

N.D.—^Bothum V. Bothum, 10 N,W.2d 
603, 72 N.D. 649. 

Brief of evidence 

(1) In Georgia a motion to sot 
aside a verdict and judgment of di¬ 
vorce for matters not appearing on 
the face of the record should be ac¬ 
companied by a brief of evidence. 

Ga.—Carnegie v. Carnegie, 55 S.B.2d 
683, 206 Ga. 77—^Huguley v. Ilugu- 
ley, 61 S.E.2d 446, 204 Ga. 692— 
Allison y. Allison, 48 S.E.2d 723. 
204 Ga. 202—Johnson v. Johnson. 4 
S.E.2d 807. 188 Ga. 800. 

<2) Where an approved brief of the 
evidence was essential p.art of peti¬ 
tion, a petition without approved 
brief was a nullity and could not be 
amended after expiration of thirty 
days by attaching an approved brief, 
where an order had not been entered 
within thirty-day period granting ad¬ 
ditional time for filing brief. 

Ga.—Huguley v. Huguley, supra. 

(3) A brief is not, however, re¬ 
quired where the proceeding is by an 
original suit in equity and not by a 
statutory motion for new trial or the 
equivalent thereof. 

Ga.—^Haygood v. Haygood, 9 S.B.2d 
834, 190 Ga. 446, 130 A.I 1 .R. 87. 

99. Cal.—Chiarodit v. Chiarodit. 21 
P.2d 562, 218 C. 147. 

Mo.—^Laumeier v, Laumeier, 271 S. 
W. 481, 308 Mo. 201. 
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Coxreetness of findings in a suit 
for divorce cannot be reviewed in a 
suit to set aside the decree for fraud. 
Iowa.—Cain v. Milburn, 185 N.W. 

478, 192 Iowa 706. 
scatters not in issue 

(1) The interests of children of 
first marriage. 

Tex.—Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed. 

(2) Effect of remarriage on court’s 
Jurisdiction. 

Ohio.—Love V. Love, 17 Ohio App. 
228. 

90.5 Tex.—Towns v. Towns, Civ. 
App., 290 S.W.2d 292. Error dis¬ 
missed. 

1. Pla,—Cone v. Cone, 136 So. 466, 
102 Fla. 79. 

Iowa.—McAtlin v. McAtlin, 217 N. 

W. 864, 205 Iowa 330. 

Prayer of affidavit disregarded 
Prayer of wife’s affidavit in sup¬ 
port of motion to vacate divorce de¬ 
cree, which was not in conformity 
with motion to vacate and which was 
not made by wife’s attorney, would 
be disregarded. 

Ala.Mka.—Cutting v. Cutting, 11 Alas¬ 
ka 265. 

1.5 Ohio.—State ex rel. Berman v. 
Baer, 70 N.E.2d 453, 147 Ohio St 
243. 

2. Cal.—^Archer v. Superior Court of 
California, in and for City and 
County of San Francisco, 254 P. 
039, 81 C.A. 742. 

La.—Spence v. Spence, 105 So. 28, 
158 La. 961. 

Discretion of trial Judge held not 
abased in refusing to proceed to hear¬ 
ing on motion and affidavit insuffi¬ 
cient to afford Jurisdiction to the 
court 

Mich.—Young v. Young, 70 N.W.2d 
730, 342 Mich. 605. 



27A C.J.S. 

Accordingly, where such an application does not 
wholly fail to state a cause of action, a demurrer 
thereto should be overruled.^ The application may 
be properly dismissed, however, where it fails to 
state facts suflScient to justify the relief sought;^ 
and the same is true where the application is not 
seasonably filed.® Where, after a hearing on plain¬ 
tiff’s petition to modify a divorce decree has com¬ 
menced, plaintiff commences an action for the same 
relief in another state, and moves, on an insufficient 
showing, to dismiss the first petition, the motion to 
dismiss is properly denied.®*® 

A hearing for modification of a decree should not 
be a retrial of the original divorce action.®*!® The 
court has no right, in dismissing the complaint, to 
consider facts and circumstances which are in its 
mind and memory only and were not part of the 
record in the cause being tried.®*!® So, on a bill of 
review for error apparent on the face of the record, 
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the court can consider only what appears on the 
face of the record in the original divorce proceed¬ 
ing.® On the other hand, whether a divorce decree 
is void for error not apparent on the face of the 
record can be determined only upon consideration 
of the pleadings and the evidence adduced there- 
under.7 

It is discretionary with the court whether the evi¬ 
dence shall be given by affidavit or by oral testi¬ 
mony;® and the court has discretion as to the call¬ 
ing of rebuttal witnesses.®*® The court should, how¬ 
ever, take proofs rather than decide the matter on 
affidavits, where plaintiffs good faith is in issue;® 
and, where the question is as to whether there was 
cohabitation after the filing of a bill for divorce, 
the taking of proofs is commanded.!® 

Evidence should be admitted during the proper 
time.!®*® In the absence of any abuse of discre- 


Decree beld op pendingr heftring* 
Issuance of a rule to show cause 
why decree nisi in divorce should not 
be vacated, with the manifest pur¬ 
pose of annulling the whole proceed¬ 
ing. may operate to hold up the final 
decree pending a hearing, although 
final decree is not specifically stayed. 
Del.—^Vinyard v. Vinyard, 48 A.2d 
497, 4 Terry 422. 

Issues not detezmlsiable os. papers 
Issues pre.sented on cross motions 
for modification of judgment of di¬ 
vorce could not be determined on pa¬ 
pers alone. 

N.T.—Seltzer v. Seltzer, 149 N.Y.S. 
2d 899, 1 A.D.2d 880. 

3. See supra subdivision d of this 
section. 

4. Ark.—^McMurray v. McHurray, 
240 S.W. 1078, 152 Ark. 306. 

Ill.—Steinberg v. i'uher, 228 Ill.App. 
209. 

Md.—Noellert v. Noollert, 182 A. 427, 
1C9 Md. 669. 

Mich.—Tuthill v. Tuthill, 243 N.W. 
1, 259 Mich. 272. 

Absent error on face of the orig¬ 
inal record, a bill of review based 
thereon is properly dismissed. 

D.C.—Parks v. I»arks, 98 lf\2d 236, 
68 App.D.C. 363. 

Ill.—^McNab v. Dunsmure, 274 IlLApp. 
560. 

Allegations which could have been 
set up in answer to bill of complaint 
do not meet test for motion to vacate 
final decree. 

Fla—nice V. Rico, 4 So.2d 850, 148 
Fla, 620. 

5. Mich.—Tuthill V, Tuthill, 243 N. 
W. 1, 269 Mich. 272. 

6.5 Ill.—Glick V. GUck, 88 N.E.2d 
609, 338 IllApp. 637. 

6.10 Iowa.—Scheffers v. Scheffers, 47 
N.W.2d 167, 242 Iowa 663. 


Denial of regnest for blood test to 
determine parentage of child, made 
for the first time in extraordinary 
motion by former husband to modify 
and vacate divorce judgment and de¬ 
cree, was not error, where parentage 
of child was disputed at trial of di¬ 
vorce action and no excuse was offer¬ 
ed for failure to reauest blood test at 
original trial. 

Ga.—Lott V. Lott, 100 S.E.2a 170, 213 
Ga. 559. 

5.15 Fla.—^Kelley v. Kelley, 76 So.2d 
191. 

Prior perjury prosecution 
In action by wife to set aside de¬ 
cree grunted to husband on ground 
that affidavit for constructive serv¬ 
ice was false and fraudulent, court 
had no right, in dismissing wife's 
complaint, to consider facts and cir- 
cum,stances surrounding prior perju¬ 
ry prosecution against husband in 
same court, arising from same affida¬ 
vit, where those' facts and circum¬ 
stances were in court's mind and 
memory only and had not been made 
part of record in cause before it. 

Fla,—^Kelley v. Kelley, supra. 

e. D.C.—^Parks v. Parks, 98 F.2d 236, 
68 App.D.C. 863. 

III.—McNab V. Dunsmure, 274 Ill. 
App. 560. 

Alleged wrong to wife 
In wife’s action, filed after adjourn¬ 
ment of term at which judgment 
granting husband divorce on ground 
of indignities was rendered, to set 
aside judgment on ground that judg¬ 
ment was obtained on false testimony 
that wife had abandoned husband, 
trial court could not take into consid- 
<*rution the alleged wrong to the wife. 
Mo,—Smiley v. Smiley, App., 207 S, 
W.2d 862. 


7. Fla.—Cone v. Cone, 136 So. 466, 
102 Fla. 79. 

Detter to judge as not justifying va- 
oatlon 

A judge cannot set aside a decree 
on the ground of fraud based on a 
private letter addressed to him, the 
contents of which are unknown to 
the opposite party or his counsel un¬ 
til filed as a basis of the order. 
NTev.—Blundin v. Hlundin, 147 P. 
1083, 38 Nev. 212. 

8. Minn.—Arne v. Holland, 89 N.W. 
3, 86 Minn. 401. 

8.5 Diseroilon, held not abused 
Court’s denial of plaintiff’s request 

for permission to coll witnesses to 
rebut defendant's testimony, in pro¬ 
ceeding for modification of pro\lsion 
of decree, was not an abuse of discre¬ 
tion, in view of agreement as to time 
to be allowed for hearing and un¬ 
availability of proposed witnesses at 
time request was made. 

Cal.—Sasanoff v. Sasanoff, 260 P.2d 
840, 120 C.A,2d 120. 

9. N.T.—^Kenner v. Kenner, 265 N. 
T.S. 137, 240 App.Div, 713. 

10. Mich.—Curtis v. Curtis, 229 N. 
W. 622, 260 Mich, 105. 

10.5 R.I.—Tobin v. Tobin, 38 A.2d 
766, 70 R.I. 362. 

scatter involved in affirmative de. 
fense 

On husband's motion to vacate final 
decree on ground of reconciliation 
between spouses before entry there¬ 
of, proper time for admission of 
wife’s evidence concerning matter in¬ 
volved in her affirmative defense that 
husband forfeited condonation by re¬ 
suming his misconduct was during 
wife's examination as witness, not 
during her previous cross examina¬ 
tion of husband. 

R.I.—Tobin v. Tobin, supra. 
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tion, the court may properly extend the time for tak¬ 
ing or receiving testimonyAl 

Burden of proof and presumptions. The burden 
of proving facts sufficient to justify the court in 
modifying or setting aside a divorce decree is on 
the party seeking relief .12 

All presumptions are in favor of the divorce de¬ 


cree, 12.6 and ordinarily, presumptions will be in¬ 
dulged in favor of the regularity and validity of 
the decree and the proceedings in which it was ren¬ 
dered but it has been held that no presumption 
of jurisdiction can prevail on the basis of a verdict 
and decree where it is alleged that the court grant¬ 
ing the decree was without jurisdiction.^^ 


11 . Fla.—ORussell v. Russell, 177 So. 
280, 129 Fla. 866—Converse v. Con¬ 
verse, 88 So. 609, 81 Fla. 671. 
Denial of application for contlniu 

ance held not abuse of discretion. 
Cal.—-Miller v. Miller, 156 P.2d 931, 
26 C.2d 119. 

12. Fla.—Masilotti v. Masilotti, 29 
So.2d 872, 158 Fla. 663. 

Iowa.—^Reppert v. Reppert, 241 K.W. 
487, 214 Iowa 17—Corpus Jtiris cit¬ 
ed in McAtlin v. McAtlin, 217 N.W. 
864, 865, 205 Iowa 339—^Radle v. 
Radle, 214 N.W. 602, 204 Iowa 82. 
La.—^Patton v. Patton’s Heirs, 86 So. 
2d 57. 229 La. 335. 

Mo.—Lewis v. Lewis, 176 S.W.2d 666, 
238 Mo.App. 173. 

Or.—Sturm v. Cooper, 28 P.2d 231, 
145 Or. 583—Saurman v. Saurman, 
282 P. Ill, 131 Or. 117. 

Pa.—Nixon v. Nixon, 198 A. 164, 329 
Pa. 256. 

Smith V. Smith, Com.Pl., 38 Luz. 
Leg.Regr. 49. 

Tex.—Sugg V. Sugg, Civ.App., 152 
S.W.2d 446, error dismissed—I>e 
Arment v. De Arment, Civ.App., 
249 S.W. 1088. 

19 C.J. p 167 notes 41, 42, p 173 note 
35 [a]. 

Duress 

Ark.—Oberstein v. Oberstein, 228 S. 
W.2d 615, 217 Ark. 80. 

Fraud 

Ark.—Dobbs v. Dobbs, 282 S.W.2d 
812, 225 Ark. 397. 

Mo.—Coleman v. Coleman, App., 277 
S.W.2d 866. 

Ohio.—^Knight v. Boren, App., 67 N. 
Fl.2d 48. 

Change of conditions or circumstanc¬ 
es 

Burden is on applicant for modifi¬ 
cation to show that there has been a 
substantial change of conditions or 
circumstances since entry of decree. 
Iowa.—^Dawson v. Dawson, 88 N.W. 
2d 117—Gesmacher v. Gesmacher, 
76 N.W.2d 700, 247 Iowa 836. 
Minn.—^McKey v. McKey, 36 N.W.2d 
17, 228 Minn. 28. 

Mo.—Samland v. Samland, App., 277 
S.W.2d 880—^Prudot v. Stevens, 
App., 266 S.W.2d 766—Seigfreid v. 
Seigfreid, App., 187 S.W.2d 768. 

Absence of injury from delay in 
bringing action 

In action by wife in the nature of 
a bill of review to set aside a divorce 
decree, instituted before expiration 
of the four-year statute of limita-j 


tions, burden was on plaintiff to es¬ 
tablish afiirmatively that defendant 
second wife had not been injured by 
the delay in bringing the action to 
set the decree aside. 

Tex.—^Bulfaloe v. Buffaloe, Civ.App., 
210 S.W.2d 429, error dismissed. 
Sffeot of settlement agreement 
In suit in nature of bill of review 
to vacate divorce decree which gave 
effect to a settlement agreement, bur¬ 
den was controlled by principles 
which apply to other contracts be¬ 
tween husband and wife, and was 
affected by whether confidential rela¬ 
tions had been severed. 

Ala.—Cary v. Cary, 69 So.2d 659, 267 
Ala. 431. 

12.5 Ill.—Neitzke v. Neitzke, 146 N. 
E.2d 708, 15 Ill.App.2d 473. 

13. Ill.—^Anderson v. Anderson, 124 
N.E.2d 66, 4 Ill.App.2d 330. 

Iowa.—Radle v. Radle, 214 N.W. 602, 
204 Iowa 82—Cain v. Milburn, 185 
N.W. 478, 192 Iowa 706. 

Mo.—Crane v. Deacon, 253 S.W. 1068. 
N.C.—Shaver v. Shaver, 102 S.B.2d 
791, 248 N.C. 113. 

Pa.—^Magistro v. Magistro, 127 A. 2d 
768, 182 Pa.Super. 487. 

Tex.—Morehouse v. Morehouse, Civ. 
App., Ill S.W.2d 831, error dis¬ 
missed—De Arment v. De Arment 
Civ.App„ 240 S.W. 1088—Wagley 
V. Wagley, Clv.App., 230 S.W. 493. 

Consent to trying case without Jury 
Wis.—Dunn v. Dunn, 45 N.W.2d 727, 
258 Wis. 188. 

Sufiloiency of petition and proof 
In suit to set aside decree rendered 
by court of general jurisdiction, 
where record In divorce case showed 
that petition was filed by plaintiff 
and that defendant entered her ap¬ 
pearance, and did not disprove or 
challenge existence of any fact es¬ 
sential to validity of decree, pre¬ 
sumption existed that petition stated 
a cause of action and that all essen¬ 
tial allegations were proved by sub¬ 
stantial evidence and to satisfaction 
Of court. 

Mo.—Lewis v, Lewis, 176 S.W.2d 556, 
238 Mo.App. 173. 

Obtaining decree by false testimony 
In proceeding on motion to set 
aside decree on ground that it had 
been obtained by fraud and perjured 
testimony, presumption was that de¬ 
cree had not been obtained by false 
testimony. 1 


Neb.—Kasai v. Kasai, 71 N.W.2d 106. 

160 Neb. 688. 

Capacity to testify; personal voli¬ 
tion 

Where fact that wife, who cross 
complained for divorce from bed and 
board, had been adjudged insane, was 
known to court, it was presumed, in 
action by wife’s guardian to set aside 
divorce, that court reached conclu¬ 
sion she had necessary capacity to 
testify and take the oath in her cross 
bill, and that it found that she had 
requisite personal volition to seek a 
divorce or separation in accordance 
with the law, and that decree was 
valid. 

Tenn.—^Turner v. Bell, 279 S.W.2d 71, 

198 Tenn. 232, certiorari denied 76 

S.Ct. 83, 360 U.S. 842, 100 L.Bd. 

761. 

Support of findings; action pursuant 
to pleadings and evidence 

(1) In wife’s action, filed after ad¬ 
journment of term at which judg¬ 
ment granting husband divorce on 
ground of indignities was rendered, to 
set aside judgment on ground that it 
was obtained on false testimony that 
wife had abandoned husband, it was 
presumed, at first in absence of a 
showing otherwise, that evidence be¬ 
fore Judge granting the judgment 
supported the findings set forth 
therein and that judge acted in pur¬ 
suance of the pleadings and evidence 
before him. 

Mo.—Smiley v. Smiley, App,, 207 S. 

W.2d 862. 

(2) Judgment granting husband di¬ 
vorce on ground of indignities, could 
not be set aside after adjournment 
of term where there was no showing 
that evidence was not produced that 
wife had offered such indignities as 
to render marriage state with her in¬ 
tolerable. 

Mo.—Smiley v. Smiley, supra. 

Where there is faulty allegation, 
it is presumed that court had before 
it facts which authorized entry of de¬ 
cree, unless showing is made that 
facta did not exist which would sus¬ 
tain finding essential to granting of 
decree. 

Ariz.—Carnahan v. Carnahan, 290 P. 

2d 720, 79 Ariz. 371. 

Mo.—^Kennedy v. Kennedy, 23 S.W. 

2d 1080, 223 Mo.App. 1116. 

14. Ga.—Haygood v. Haygood, 9 S. 

E.2d 834, 190 Ga. 445, 130 A.L.R. 

87. 
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Admissibility of evidence. While any relevant 
and competent evidence is admissible,evidence 
which is incompetent, irrelevant, or immaterial 
should be excluded and the court may properly 
refuse to receive evidence of a merely cumulative 
nature.i7 

Only matters which have happened since the di- 
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vorce hearing are competent to sustain a motion to 

modify.17.6 

Weight and sufficiency of evidence. The facts 
on which it is sought to set aside the divorce de¬ 
cree must be established by a preponderance of the 
evidence^'^'io and by clear and convincing proof,^® 


FlSLdiiLgr of JnrlsdictloiLal facts in 
divorce suit by nisi prius court in 
Nevada was not conclusive and could 
be attacked by defendant in Nevada. 
Ill.—Chamblin v. Chamblin, 1 N.E. 
2d 73, 362 Ill. 688, 104 A.L.R. 1183. 
certiorari denied 57 S.Ct. 24, 299 
U.S. 541, 81 L.Ed. 398. 

15. D.C.—^Dausuel v. Dausuol, 195 P. 

2d 774, 90 U.S.APP.D.C. 276. 
jUcUrmeat 

In Georgia, the statutory rule that 
a judgment shall be admissible be¬ 
tween any parties to show the fact 
of rendition thereof Is applicable to 
a decree of divorce, at least to the 
extent of defeating a petition to set 
aside such a decree for lack of juris¬ 
diction. 

Ga.—Johnson v. Johnson, 4 S.E.2d 
807, 188 Ga. 800. 

Exhibits attached to answer to pe¬ 
tition for modUiuation of decree, but 
not identlAod by any witness, or ad¬ 
mitted in evidence could not bo con¬ 
sidered by court as evidence. 

Colo.—Pifor V. Pifor, 202 P.2d 946, 
119 Colo. 230, motion denied 206 
P.2d 336, 120 Colo. 10. 

Eetters 

In proceeding on husband’s peti¬ 
tion to vacate order sotting aside de¬ 
cree, it was not ossential to admis¬ 
sibility of letters that hu.sbttnd show 
that wife was re-sponsiblu for hus¬ 
band’s failure to produce them at pri¬ 
or proceeding. 

Cal.—Potcr.Mon v. Peterson, 288 P.2d 
171, 136 O.A.2d 812. 

Wife’s testimony 

Where wife obtained d4‘croe, but 
moved to vacate it on ground of mls- 
represenUition, fraud, and duress oc¬ 
curring and existing at, and prhir to, 
the taking of thts dccri‘e, exclusion of 
wife’s evidence with re.Mpect to con¬ 
duct of husband prior to the taking 
of the decree and constituting the In¬ 
ducement to hiT action in obtaining 
the decree was error. 

Neb.—^Dudgeon v. Dudgeon, 5 N.W.2d 
133, 142 Nel). 82. 

Conduct or representations of hiuu 
band 

(1) In proceeding to vacate decree 
on ground that the husband, who pro¬ 
cured the divorce under three-year 
separation statute, was not a bona 
fide resident of Arkansas, evidence 
relating to husband’s conduct toward 
his wife and hla reasons for leaving 
her was admissible to explain why 
the particular forum was selected. 


Ark.—Barth v. Barth, 161 S.W.2d 393, 

204 Ark. 161. 

(2) In hearing on wife’s motion 
to set aside, for fraud, divorce judg¬ 
ment procured by husband, repre¬ 
sentations of husband made after 
commencement of action, but before 
decree, to effect that proceedings had 
been dismissed, were admissible as 
germane on the issue of fraud. 

Ga.—^Dixon v. Dixon, 89 S.B.2d 473, 

211 Ga. 869. 

(3) In wife’s proceeding against 
estate of deceased divorced husband 
to open up divorce proceedings and 
obtain alimony for alleged fraudulent 
misrepresentations of husband as to 
his financial condition, testimony con¬ 
cerning witness’ conversations with 
husband subsequent to divorce, 
wherein husband stated that he had 
told wife that he was without money 
and that husband had let wife help 
him and that he was sorry for such 
conduct, was admissible. 

Ohio.—^Klght V. Boren, App., 67 N.B. 

2d 48. 

Death 

In proceedings on decedent’s first 
wife’s petition to set aside decree, his 
death would be relevant circumstance 
in determining significance of change 
of status of woman who might have 
supposed she had become his wife 
subsequent to divorce decree. 

' Mas.s.—Dennis v. Dennis, 147 N.E.2d 

828. 

Sanity of wife 

In former wife’s bill for review of 
husband's divorce decree, court did 
not err in admitting testimony of 
wifes’s former counsel relating to her 
conduct in open court during the 
hearing of divorce suit, from which 
attorney concluded that wife was 
sane at the time. 

Ill.—^Friend v. Northern Trust Co., 

42 N.E.2d 330, 314 IlLApp. 596. 

Conditions obtaining when order was 
made 

In proceeding to modify order in a 
divorce proceeding, testimony as to 
conditions obtaining when formal or¬ 
der was made may become relevant 
by reason of subsequent develop¬ 
ments on matter immediately before 
court. 

Ohio.—^Marsh v. Marsh, App., 126 N. 

E.2d 468. 

16. Newspaper item 

In wife’s suit to set aside divorce, 
admitting newspaper item, not shown 
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to have been published with hus¬ 
band's consent, was error. 

Tex.—Hardin v. Hardin, Civ.App., 1 
S.W.2d 708. 

Unsworn, statements of third per. 
sons 

On petition to annul divorce de¬ 
cree for connivance and perjury, un¬ 
sworn statements to assistant state's 
attorney by third persons relative 
to such matters were inadmissible. 
Md.—Tabeling v. Tabeling, 146 A. 389, 
157 Md. 429. 

Wife’s mental and physical condition 
In wife's action to set aside divorce 
decree on ground that she was co¬ 
erced into contracting to refrain from 
contesting the action by threat to ob¬ 
tain Mexican divorce, evidence show¬ 
ing that her mental and physical con¬ 
dition was such as to make her cun 
easy victim of alleged fraud was Im¬ 
material unless the alleged fraudu¬ 
lent conduct of the husband was 
shown to have had a basis in fact. 
Tex.—Sugg V. Sugg, Civ.App., 152 S. 

W.2d 446, error dismissed. 

Acts and conduct prior to divorce 
proceedings 

On hearing on application for mod¬ 
ification of decree, testimony as to 
acts and conduct of adverse party 
prior to divorce proceedings was im¬ 
material, although it would have been 
admissible in original divorce pro¬ 
ceeding. 

Idaho.—Maudlin v. Maudlin, 188 P.2d 
323, 68 Idaho 64. 

17. Cai.—Sheridan v, Sheridan, 69 
P.2d 175, 16 C.A.2d 200. 

17.5 Mo.—Brake v. Brake, App., 244 
S.W.2d 786, 789. 

“We often state that only changed 
conditions occurring after the divorce 
hearings are considered.” 

Mo.—Brake v. Brake, supra. 

17.10 Iowa.—^Dawson v. Dawson, 88 
N.W.2d 117—Gesmacher v. Ges- 
macher, 76 N.'W.2d 790, 247 Iowa 
836. 

Mo.—Lewis v. Lewis, 176 S.W.2d 556, 
238 Mo.App. 173. 

18. Pla.—^Dye v. Dolbeck, 164 So. 
847, 114 Fla. 866. 

Minn.—^McKey v. McKey, 36 N.W.2d 
17, 228 Minn. 28. 

Mo.—Wright v. Wright, 165 S.W.2d 
870, 350 Mo. 325. 

Ohio.—Jelm v. Jelm, 92 N.B.2d 275, 
89 Ohio App. 47, affirmed 98 N.E.2d 
401, 156 Ohio St 226, 22 A.L.R.2d 
1300. 
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particularly after a lapse of timej^^ and, in the 
case of forgery, proof beyond a reasonable doubt 
may be required.^o In proving a change of resi¬ 
dence, tlie designation of residence in a person’s 
automobile license is of no weighty significance.^^ 
That a party gave false testimony and filed an untrue 
verified complaint does not necessarily render his 
subsequent testimony altogether unworthy of be- 

lief.^2 


In the application of these principles, particular 
evidence has been held sufficient to establish fraud 
or collusion,22.2 or the absence thereof,22.4 to show 
adultery pending a decree nisi,22.6 to show an un¬ 
avoidable casualty, preventing defendant’s attorney 
from appearing and defending,22.8 to show knowl¬ 
edge or notice of a divorce,22.io or lack of such 
knowledge,22.i2 to sustain an order or judgment 
setting aside a divorce decree,22.i4 or the denial of 


W.Va.—Suter v. Suter, 87 S.E.2d 474. 
128 W.Va. 511. 

19 C.J. p 167 note 43, p 168 note 44. 
laacfc of Jarlsdiction 
A decree granting husband a di¬ 
vorce on substituted service duly 
made, on due proof of residence and 
want of fault, and on a finding that 
he was entitled to divorce, could not 
be set aside in absence of clear and 
convincing proof of an utter lack of 
jurisdiction. 

Ky-—Kenmont Coal Co. v. Fisher, 259 
S.W.2d 480. 

Fraud 

(1) Clear and convincing evidence 
of fraud must be produced before a 
judgment awarding divorce will be 
vacated on ground of fraud in the 
procurement. 

Ohio.—^Matthews v. Matthews, App., 
117 Nr.E.2d 715—Klght v. Boren, 
App., 67 N.B.2d 48. 

(2) Party seeking to have divorce 
decree set aside on ground of fraud 
has burden of establishing the al¬ 
leged fraud by proof that is so co¬ 
gent, dear, strong, and convincing 
as to leave no reasonable doubt there¬ 
of. 

Mo.—Coleman v. Coleman, App., 277 
S.W.2d 866—Lewis v. Lewis. 176 S. 
W.2d 656, 238 Mo.App. 173. 

(3) To vitiate divorce decree on 
ground of fraud because neither 
spouse was domiciled within state, 
evidence must be clear, cogent, and 
convincing. 

Mo.—Wright v. Wright, 165 S.W.2d 
870, 350 Mo. 325. 

Lewis v. Lewis, supra. 

(4) Extrinsic fraud must be clear¬ 
ly established in order to justify va¬ 
cating a divorce decrea 

Pa,—Wisor v. Wisor, 103 A.2d 498, 
176 Pa.Super. 233. 

Flimsy and inequitable showing 
In proceeding by divorced husband 
to set aside judgment on ground of 
fraud because parties had allegedly 
never been married, rights of inno¬ 
cent party, such as daughter, would 
not be disturbed on filmsy and in¬ 
equitable showing. 

N.T.—D’Auria v. D'Auria, 103 N.Y.S. 
2d 741, 200 Misc. 939. 

ISO change in parties’ condition 
A judgment granting absolute di¬ 
vorce should not bo set aside by 
court, even during term at which ren¬ 


dered, in absence of satisfactory evi¬ 
dence, in form of affidavit or other¬ 
wise, that parties’ condition has not 
changed since judgment was entered. 
Ky.—Garrison v. Garrison, 253 S.W. 
2d 626—Summers v. Summers, 143 
S.W. 27, 146 Ky. 663. 

Adultery during running of decree 
nisi, to justify order vacating decree, 
must be established with same degree 
of certainty required to justify or de¬ 
feat decree for divorce; but circum¬ 
stances and conduct showing “guilty 
inclination and opportunity” of wife 
living with husband may not indicate 
such disposition in case of deserted 
wifa 

N.J.—^Pfender v. Pfender, 144 A. 333, 
104 N.J.Bq. 107, affirmed 147 A. 
911, 105 N.J.Eq. 247—Helbig v. Hel- 
big, 143 A. 338, 103 N.J.Eq. 348. 
Vacation of judgment jHamigatitg * 
complaint 

An order vacating judgment dis¬ 
missing wife’s complaint for divorce 
was erroneous, where comparison of 
proof adduced at trial with facts on 
which motion to vacate judgment was 
based revealed that movant’s show¬ 
ing was insufficient to warrant con¬ 
clusion that different result would 
ensue on new trial. 

N.Y.—Marx v. Marx, 110 N.Y.S.2d 733, 
279 App.Div. 921. 

19. Or.—Sturm v. Cooper, 28 P.2d 
231, 146 Or. 583. 

Exceptionally strong and convincing 
proof required 

La.—Patton v. Patton’s Heirs, 86 So. 
2d 57, 229 La. 335. 

Denial not without support as matter 
of law 

(1) A trial court’s decision, dis¬ 
missing petition to vacate decree 
granting petitioner’s husband a di¬ 
vorce nineteen years before filing of 
petition, was not without support in 
record as matter of law, in view of 
long lapse of time and change in 
status of husband’s innocent second 
wife and their daughter in reliance 
on decree. 

N.H.—Bussey v. Bussey, 64 A.2d 4, 95 
N.H. 349, 12 A.L.R.2d 151. 

(2) Laches see supra § 171 c. 

SO. Colo.—Boyd v. Boyd, 189 P. 60S, 
68 Colo. 293. 

21. Pa.—Nixon v. Nixon, 198 A. 164, 
329 Pa. 256. 
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22 . Mont—Hall v. Hall, 226 P. 469 
70 Mont 460. 

22.2 Cal.—Chiarodit v. Chiarodit, 21 
P.2d 562, 218 C. 147. 

Tomb V. Tomb, 7 P.2d 1104. 120 
C.A. 438. 

Ky.—Kirk v. Kirk, 240 S.W.2d 698. 

La.—Quinn v. Brown, 105 So. 624 
159 La. 670. 

Mo.—Coleman v. Coleman, App., 277 
S.W. 2d 866—Matthews v. Mat¬ 
thews, 34 S.W.2d 618, 224 Mo.Apn 
1075. 

Mont—Hall v. Hall, 226 P. 469, 70 
Mont 460. 

N.J.—Paffen v. Fatten, 120 A. 197, 94 
N.J.Eq. 356. 

N.Y.—Roche v. Roche, 102 N.Y.S.2d 
844, 199 Mlsc. 306—Owens v. 

Owens, 260 N.Y.S. 153, 160 Misc. 
352. 

N.C.—Weddle v. Weddle, 98 S.B.2d 
302, 246 N.C. 336—Woodruff v. 
Woodruff, 3 S.B.2d 6, 215 N.C. 685. 

Or.—Sturm v. Cooper, 28 P.2d 231, 
145 Or. 583. 

Wis.—Heine v. Witt, 28 N.W.2d 248, 
251 Whs. 157. 

Wife’s uncoutradicted testimony 

Ga.—Dixon v. Dixon, 89 S.E.2d 473, 
211 Ga. 869. 

Compliance with interlocutory decree 

Cal.—Miller v. Miller, 166 P.2d 931, 
26 C.2d 119. 

22.4 Ark.—McBryde v. Wilson, 248 
S.W.2d 388, 220 Ark, 483. 

Ill.—Friend v. Northern Trust Co., 42 
N.E.2d 330, 314 Ill.App. 696. 

Mo.—McCarty v. McCarty, 300 S.W.2d 
391—Ellia V. Ellis, 263 S.W.2d 849. 

N.C.—Bullard v. Bullard, 69 S.E.2d 
428, 232 N.C. 199. 

Ohio.—Matthews v. Matthews, App., 
117 N.E.2d 716. 

Pa.—Greene v. Greene, 27 A.2d 625, 
150 Pa.Supor. 182. 

22.6 N.J.—^Tfcndor v. Pfender, 144 
A. 333, 104 N.J.Bq. 107, affirmed 
147 A. 911, 106 N.J.Eq. 247. 

22.8 Ky.—Hensley v. Hensley, 277 
S.W. 1014, 211 Ky. 706. 

22.10 Ill.—Hazard v. Plazard, 205 Ill. 
App, 562. 

Okl.—Davis V. Exchange Trust Co., 
46 P.2d 622, 173 Okl. 61. 

22.12 Ind.—^McKinney v. Bassett, 61 
N.E.2d 79, 115 Ind.App. 614. 

22.14 Ark.—Wilder v. Wilder, 186 S. 
W,2d 933, 208 Ark. 521. 
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such order or judgment,2*-i« to sustain a finding as 
to residence or domicile,22-i* or a finding that the 
parties had lived together, or had been reconciled, 
before the entry of the final decree,22.20 or a find¬ 
ing that the parties had not become reconciled or 
resumed living together as husband and wife,22-22 
or to prove other matters or contentions.®®-** 

Other evidence has been held insufficient to ex- 
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cuse a wife from taking the witness stand to sup¬ 
port the charge of fraud, so as to relieve her of the 
unfavorable presumption to be drawn from her fail¬ 
ure to do so,22.26 to justify an order for reconcilia¬ 
tion, 22.28 to show adultery pending an interlocutory 

decree,22.80 to show fraud or collusion,22.82 or 
duress,22.84 to warrant the vacation or setting aside 
of a divorce decree,22.36 to show the bona fide resi- 


Cal.—^Kronman v. Kronman, 18 P.2d 
712, 129 C.A. 10. 

La.—Spence v. Spence, 110 So. 68. 
162 La. 4. 

N.C.—Young V. Young, 34 S.E.2d 164, 
225 N.C. 340. 

Okl.—^Ashton v. Ashton, 169 P.2d 666, 
197 Okl. 241—^Pernow v. Fernow, 
247 P. 106, 114 Okl. 298. 

Pa.--Walton v. Walton, 84 Pa.Super. 
366. 

R.I.—De Robbio v, De Robbio, 14 A.2d 
19. 

22.16 Ark.—^Allsup v. Allsup, 132 S. 
W.2d 813, 199 Ark. 130—Edwards 
V. Edwards, 61 S.W.2d 63, 187 Ark. 
545—Purnell v. Nichol, 292 S.W. 
686, 173 Ark. 496. 

Cal.—Gane v. Gane, 56 P.2d 948, 6 
C.2d 146. 

Godfrey v. Godfrey, 86 P.2d 367, 
30 C.A.2d 370. 

Ga.—Murphy v. Murphy, 44 S.E.2d 
117, 202 Ga. 684—Consolidated Pa¬ 
per Co. V. Crockett, 181 S.B. 168, 
180 Ga. 866. 

Ill.—Friend v. Northern Trust Co., 
42 N.E.2d 330, 314 IlLApp. 506. 
Iowa.—Gain v. Mllburn, 186 N.W. 
478, 192 Iowa 705. 

Minn.—Osbon v. Hartflel, 276 N.W. 

270, 201 Minn. 347. 

Mo.—Ellis V. Ellis, 263 S.W.2d 849. 
Jones V. Jones, App., 254 S.W. 
2d 260—^Nieman v, Nleman, App., 
127 S.W.2d 34. 

Okl.—Hoel V. Hoel, 138 P.2d 72 192 
Okl. 641. 

W.Va.—CofCman v. Coffman, 160 S.E. 
609, 108 W.Va. 191. 

22.18 Fla.—EtU'lson v. Edelson, 68 
So.2d 148. 

Ga.—Murphy v. Murphy, 44 S.E.2d 
117, 202 Ga. 684. 

Ill.—Meyer v. Meyer, 66 N.R.2d 467, 
328 Ill.App. 408. 

Iowa.—^Messenger v. Messongcr, 176 
N.W. 260, 188 Iowa 367. 

Kan.—Tomlinson v. Tomlinson, 246 
P. 980, 121 Kan. 206. 

Mo.—Lewis V. Lewis, 176 S.W.2d 556, 
238 Mo.App. 173—Coffey v, Cof¬ 
fey, App., 71 S,W.2d 141. 

N.C.—Bryant v, Bryant, 46 S.E.2d 
672, 228 N.C. 287, 

Wis.—Lucas V. Lucas, 28 N.W.2d 337, 
251 Wls. 129. 

22.20 Cal.—^Kuchora v. Kuchera, 275 
P.2d 610, 128 G.A.2d 436—Gump v. 
Gump, 108 P.2d 21, 42 aA.2d 64. 
R.I.—Tobin V. Tobin, 38 A.2d 756, 70 
R.I. 362. 


22.22 Cal.—Garibaldi v. Garibaldi, 
314 P.2d 89, 153 C.A.2d 170—Peter¬ 
son V. Peterson, 288 P.2d 171, 135 
C.A.2d 812. 

22.24 Cal.—^Peterson v. Peterson, su¬ 
pra—Carp V. Carp. 271 P. 576, 94 
C.A. 667. 

Ill.— Tobias v. Tobias, 208 IlLApp. 
539. 

—^McKinney v. Bassett, 61 N.B. 
2d 79, 115 Ind.App. 614. 

Kan.—^Tomlinson v. Tomlinson, 246 
P. 980. 121 Kan. 206. 

La.—Wallace v. Wallace, 114 So. 689, 
164 La. 672. 

Mont.—Hall v. Hall, 226 P. 469, 70 
Mont. 460. 

Ohio.—Jelm v. Jelm, 92 N.E.2d 275, 
89 Ohio App. 47, affirmed 98 N.E. 
2d 401, 166 Ohio St 226, 22 A.L.R. 
2d 1300. 

Tex.—Griffin v. Griffin. Civ.App., 306 
S.W.2d 196, error dismissed. 

Va.—Craddock’s Adm’r v. Craddock’s 
Adm’r, 163 S.B. 387, 168 Va. 68. 
Estoppel 

Tex.—Lawrence v. Bradley, Cly.App., 
296 S,W.2d 746. 

Belinquishment of rights under aAte- 
nuptial agreement 
In former wife's bill for review of 
docoased husband’s divorce decree, 
lividence established that, at time the 
decree was entered, wife knowingly 
waived and relinquished all her 
rights under an antenuptial agree¬ 
ment between the parties. 

111.—Friend v. Northern Trust Co., 
42 N.E.2d 330, 314 IlLApp. 696. 

22.26 Mo.—^Nieman v. Nieman, App., 
127 S.W.2d 34. 

22.28 Pa.—Kaufmann v. Kaufmann, 
SI Pa.Super. 573. 

22.30 N.J.—Helbig v. Helbig, 143 A. 

388, 103 N.J.Eq. 348. 

N.Y.—IVard v. Ward, 300 N.Y.S. 19. 
252 App.Div, 922. 

22.32 Ala.—Miller v. Miller, 189 So. 
768, 238 Ala, 228—Ex parte Kay. 
112 So. 147, 215 Ala. 669. 

Ark.—Dobbs v. Dobbs, 282 S.W.2d 
812, 266 Ark. 397—Williams v. Wil¬ 
liams. 277 S.W.2d 77, 224 Ark. 949 
—Hagen v. Hagen, 183 S.W.2d 785, 
207 Ark. 1007, 

Ill.—Dabbs V. Dabbs, 118 N.B.2d 39, 
3 Ill.App.2d 43—Friend v. Northern 
Trust Co., 42 N.B.2d 330, 314 Ill. 
App. 596. 


Iowa.—McAtlin v. McAtlin, 217 N.W. 
864, 205 Iowa 339—Cain v. Mil- 
burn, 186 N.W. 478, 192 Iowa 706. 
Ky.—^Friedman v. Friedman, 211 S.W. 
2d 403, 307 Ky. 489—Hatcher v. 
Hatcher, 209 S.W. 36, 183 Ky. 270. 
Mich.—^Alderdyce v. Alderdyce, 221 
N.W. 163, 244 Mich. 290. 

Miss.—^Billups V. Billups, 52 So.2d 
485. 

Mo.—Dee v. Dee, App., 300 S.W.2d 
532—Grages v. Grages, App., 184 S. 
W.2d 749—Coffey v. Coffey, App., 
71 S.W.2d 141. 

Mont—Deich v. Deich, 323 P.2d 36. 
Neb.—Kasai v. Kasai, 71 N.W.2d 105r 
160 Neb. 588. 

N.D.—Schillerstrom v. Schillerstrom* 
32 N.W.2d 106, 75 N.D. 667, 2 A.L.R. 
2d 271. 

Ohio.—^McIntosh v. McIntosh, App., 
116 N.E.2d 747—Kight v. Boren, 
App., 67 N.E.2d 48. 

Okl.—Lambert v. Lambert, 245 F.2d 
436, 206 Okl. 577—Turner v. First 
Nat. Bank & Trust Co. of Oklahoma 
City, 97 P.2d 894, 186 Okl. 403. 
Pa.—Nixon v. Nixon, 198 A. 164, 329 
Pa. 256. 

R.I.—Brindle v. Brindle, 73 A.2d 770, 
27 R.I. 90. 

Va.—Scott V. Scott, 128 S.laS. 699, 142 
Va. 31. 

Wis.—Hannon v. Hannon, 284 N.W. 
499, 230 Wis. 620. 

Actual or positive fraud lu ooucoct- 
iug or procuring decree 
Ala.—Farrell v. Farrell, 10 So.2d 153, 
243 Ala. 389. 

22.34 Mo.—Grages v. Grages, App., 
184 S.W.2d 749. 

22.36 Ark.—^Marr v. Marr, 209 S.W. 

2d 466, 213 Ark. 117. 

Cal.—Sheridan v. Sheridan, 69 P.2a 
176, 15 C.A.2d 200. 

Ill.—Broadbent v. Broadbent, 114 N.E. 
2d 426, 351 IlLApp. 192, certiorari 
denied 74 S.Gt 643, 347 TJ.S. 946, 
98 L.Ed. 1093—^Friend v. Northern 
Trust Co., 42 N.B.2d 330, 814 Ill. 
App. 596—Kelsey v. Kelsey, 13 N. 
E.2d 510, 294 IlLApp. 603. 

Iowa.—Reppert v. Reppert, 241 N. 
W. 487, 214 Iowa 17—^Radle v. 
Radle, 214 N.W. 602, 204 Iowa 82 
—Holmes v. Holmes, 176 N.W. 691, 
189 Iowa 256. 

N.J.—^Mitchell v. Mitchell, 127 A, 186, 
97 N.J.EQ. 298. 

Ohio.—Hepner v. Hepner, App., 61 N. 
E.2d 44. 


713 



i 172 DIVORCE 


27A C.J.S. 


dence of the prevailing party,^ or of the un¬ 
successful party,22.40 in the state, or to prove other 
matters or contentions.22.42 

Instructions, In an action to set aside a divorce 
decree, the refusal of a requested charge is not er¬ 
ror where the issue was not raised by the evidence 
and was not discussed in the course of the trial.22.44 

Questions of law and fact. The legal question of 
whether the petition sets forth good and suflficient 
grounds for the relief sought is to be determined by 
the court, and petitioner is not entitled to have the 
legal sufficiency of the grounds determined by a 
jury.22.46 Whether the parties, after the entry of 
the interlocutory decree, became reconciled and lived 
together, or cohabited, as man and wife, is for the 
trial judge.22.48 Whether the presumption in favor 
of the trial judge’s order, in a divorce suit, declar¬ 
ing service perfected was overcome by the evidence 
is for the jury.22.50 it is also for the jury to de¬ 
termine, in an action in the nature of a bill of re¬ 


view to set aside a divorce decree, whether plaintiff 
has exercised ordinary care in delaying the bring¬ 
ing of the action, and whether defendant has been 
injured by the delay.22.62 

Verdict and findings. The court should make spe¬ 
cific findings as to the facts in issue,23 and such 
findings should be sufficient to support its judg- 
ment.24 A finding may be implied in the order.24,5 

Where the uncontroverted evidence is such as to 
require a finding for plaintiff, the court may direct 
a verdict in his favor.25 

f. Order, Judgment, or Decree 

The court may make any orders necessary to adjust 
the rights of the parties. Vacation of a decree renders It 
void ab Initio and restores the parties to their previous 
marital rights. An order vacating or modifying a decree 
may itself be set aside. 

In the exercise of its discretion, the court may 
make such orders as it deems nedessary to a proper 
adjustment of the rights of the partics.26 Thus, 


Or.—Saurman v. Saurman, 282 P. 
Ill, 131 Or. 117—Miller v. Miller, 
253 P. 867, 121 Or. 24. 

S.D.—Van Hise v. Van Rise, 276 N. 

W. 266, 65 S.D. 676. 

Tex.—Suggr V. Suffer, Civ.App., 152 S. 

W.2d 446, error dismissed. 

Wis.—Hannon v. Hannon, 284 N.W. 
499, 230 Wis. 620. 

22.38 Ark.—Peldstein v. Feldstein, 
188 S.W.2d 296, 208 Ark. 928, 

22.40 La.—Patton v. Patton’s Heirs, 
86 So.2d 57, 229 La. 335. 

22.42 Ill.—In re Goldberff’s Estate, 5 
N.B.2d 863, 288 Ill.App. 203, certio¬ 
rari denied Goldberg v, Goldberg, 
68 S.Ct. 12, 302 U.S. 693, 82 L.Ed. 
636—Steinberg v. Fuher, 228 Ill. 
App. 209. 

La.—^Wallace v. Wallace, 114 So. 589, 
164 La. 672. 

Mo.—^Richmond v. Richmond, App., 
226 S.W. 126. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

Tex.—^Wagley v. Wagley, Civ.App., 
230 S.W. 493. 

Wis.—^Heine v. Witt, 28 N.W.2d 248, 
261 Wis. 167. 

Wyo.—^Alleman v. Alleman, 319 P.2d 
871. 

Xasaalty of defendant in divorce ac¬ 
tion 

Ill.—^Friend v. Northern Trust Co., 
42 N.E.2d 330, 314 IlLApp. 596. 
Absence of notice of divorce suit 
Ill.—Gibbs V. Gibbs, 50 N.B.2d 868, 
320 ZlLApp. 339. 

Mo.—^Lewis v. Lewis, 176 S.W.2d 556, 
238 Mo.App. 173. 

Deprivation of party of day in court 
Kan.—^Fincher v. Fincher, 324 P.2d 
159, 182 Ran. 724. 


Znolination to commit adultery 
Wis.—Biddle v. Biddle, 81 N.W.2d 
518, 275 Wis. 255. 

22.44 Tex.—Sugg v. Sugg, Civ.App., 
162 S.W.2d 446, error dismissed. 
22.48 Ga.—Carnegie v. Carnegie, 65 
S.E.2d 683, 206 Ga. 77. 

Petition properly denied without sub¬ 
mission to Jury 

Where petition to modify and set 
aside divorce judgment failed to state 
good and sufficient grounds for so do¬ 
ing, petition was properly denied 
without being submitted to jury. 

Ga.—Carnegie v. Carnegie, supra. 
22.48 Cal.—Gump v, Gump, 108 P.2d 
21, 42 C.A.2d 64. 

22.50 Ga.—Steele v. Steele, 46 S.E.2d 
924, 203 Ga. 506. 

22.52 Tex.—^Buffaloe v. Buffaloe, Civ. 
App., 210 S.W.2d 429, error dis¬ 
missed. 

23. N.C.—^Woodruff v. Woodruff 3 S. 

E.2d 5, 216 N.C. 686. 

Order negativing fraud or want of 
jurisdiction 

In employer’s action to enjoin 
claimant from claiming workmen's 
compensation as surviving widow of 
deceased employee, trial court’s find¬ 
ings that, after entry of interlocu¬ 
tory decree of divorce, claimant and 
decedent were reconciled and were 
living together as man and wife 
when final decree was entered, nega¬ 
tived a want of jurisdiction to enter 
order setting aside final decree, and 
negatived commission of any fraud 
or collusion In obtaining such order, 
as grounds for collateral attack on 
the order. 

Cal.—Consolidated Rock Products Co. 
V. Higgins, 129 P.2d 929, 64 C.A.2d 
779. 


24. Cal.—Carp v. Carp, 271 P. 576, 
94 C.A. 667. 

24.5 Cal.—Garibaldi v. Garibaldi, 314 
P.2d 89, 153 C.A.2d 170. 
Understanding as to meaning of affi¬ 
davit 

Implied in order which denied mo¬ 
tion of wife to vacate final judgment 
of divorce, entered on ex parte motion 
of husband, on ground that judgment 
was procured by fraud in that state¬ 
ments in affidavit that parties had 
not become reconciled and had not 
lived or cohabited together were 
false, was finding that husband un¬ 
derstood statements to mean that 
parties had not become reconciled 
and had not resumed living together 
in same matrimonial domicile as re¬ 
united husband and wife. 

Cal.—Garibaldi v. Garibaldi, supra. 

25. Ga.—Arnold v. Arnold, 163 S.E. 
26, 170 Ga. 486. 

28 . Cal.—Chiarodit v. Chiarodlt 21 
P.2d 562, 218 C. 147. 

N.Y.—O’Connor v. O’Connor, 67 N.T. 

S.2d 602, 271 App.Div. 976. 
Zujunctio]i. 

In proceeding for modification of 
decree, injunction will not be granted 
restraining prosecution in a foreign 
court of a common-law action for 
maintenance of a minor child. 

Mo.—^Laumeier v. Laumeier, 271 S.W. 

481, 308 Mo. 201. 

Wife’s expenses of confinement 
Property settlement between hus¬ 
band and wife did not deprive court 
of jurisdiction, on motion to vacate 
interlocutory decree in divorce ac¬ 
tion, to order husband to pay physi¬ 
cian’s and hospital bills attending 
birth of child. 
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it may impose terms on the applicant,27 and its dis¬ 
cretion will not be interfered with unless there is 
a gross and manifest abuse thereof.28 An order 
staying the entry of a final divorce decree is not 
inconsistent with an order vacating an interlocu¬ 
tory decree and an order redocketing the case 
on motion of defendant cannot be regarded as set¬ 
ting aside the decree.80 

Wliere the proceedings for divorce were fraudu¬ 
lent from their inception, the decree setting aside 
the judgment of divorce should simply nullify it 
and not permit defendant to defend as though the 
judgment had never been entered ;2i but where the 
fraud occurred subsequent to the commencement of 
the divorce proceedings and defendant has appeared 
the decree should set aside the judgment of divorce 
and grant defendant a reasonable time to plead.32 
A decree granting a divorce and settling the prop¬ 
erty rights of the parties cannot be set aside in 
part only.23 An order granting a motion to set 
aside findings and judgment on the ground that no 
copy thereof had been served on the opposite party 
should state the grounds upon which it is based.34 

Where the action to modify a divorce decree is 
dismissed, it is unnecessary, and would be improper, 
to assess any amount of recovery.24.5 

Judgment following findings. There is no error 
in overruling a motion to modify a judgment, in a 
divorce action, which follows the findings.^^.io 


DIVORCE § 172 

Entry of order nunc pro tunc. Where the pro¬ 
cedure for annulment of a divorce decree has been 
meticulously followed, and only the clerk’s failure to 
file the petition and enter the annulment order pre¬ 
vents its documentation, public policy in the field of 
marriage and divorce will override the requirement 
for the application of strict evidentiary rules which, 
in other circumstances, would defeat the entry nunc 
pro tunc of the order annulling the decree.24.i5 

Operation and effect. The vacation of a decree 
of divorce renders it void ab initio and restores the 
parties to their previous marital rights,25 and to 
their previous marital status in all respects;25.5 it 
has the effect of setting aside all the provisions of 
the divorce decree that were incidental thereto, in¬ 
cluding the maintenance allowance for the children 
and the allowance for attorney’s fees.25.io Vaca¬ 
tion of a fraudulent decree by a bill in the nature 
of a bill of review vacates all claims of the parties, 
or of persons holding under them, which arose out 
of the decree.25.15 a divorce judgment which is 
set aside has no effect whatsoever either as to the 
decision there evidenced or the findings made there- 
in.25.20 

Vacation of the decree does not, however, neces¬ 
sarily mean that the verdict rendered in the divorce 
proceeding should be set aside,26 since after vaca¬ 
tion the cause stands for further proceedings or 
trial27 in which the defect causing the vacation may 


Cal.—Chiarodit v. Chiarodit, 21 P.2d 
562, 21S C. 147. 

27. Ariz.—Brndstroot v. Brad .street, 
271 P. 717, 34 Ariz. 340. 

N.Y.—Cherubino v. Clierubino, 1G6 N. 

T.S.2d 426, 7 Mi8C.2d 429. 

Wash.—^Hendrix v. Hendrix, 172 P. 

819, 101 Wash. 535. 

19 C.J. p 173 note 40 [a]. 

28. Wash.—^Hendrix v, Hendrix, su¬ 
pra. 

19 C.J. p 165 note 3 [a], p 173 note 
40 [a]. 

29. Cal.—Chiarodit v. Chiarodit, 21 
P.2d 562, 218 C. 147. 

30. Ky.—Haley v. Haley, 7 Ky.L. 
628, 13 Ky.Op. 877, 

31. Minn.—Colby v. Colby, 67 N.W. 
663, 64 Minn. 549. 

N.Y.—Crocker v. Crocker, Sheld. p 
257. 

32. N.D.—Yorke v. Yorke, 55 N.W. 
1095, 3 N.D. 343. 

33. Iowa.—McCraney v. McCrancy, 
5 Iowa 232, 68 Am.D. 702. 

19 C,J. p 173 note 38. 

“Nothing remained; the entire de¬ 
cree was sot a.sidi*.“ 

Mo.—Lehmann v. Lohmann, App., 246 
S.W.2d 368, 370. 


Vacation of decree; award of realty 
Where court entered a decree of di¬ 
vorce in favor of plaintiff and award¬ 
ed to her realty which stood in name 
of plalntiCC and defendant, court 
could not vacate decree and leave 
unmodified order awarding the realty. 
Ohio.—Bingmer v. Bingmer, App., 67 
N.E.2d 102. 

34. Cal.—Treat v. Superior Court in 
and for City and County of San 
Francisco, 62 P.2d 147, 7 C.2d 636. 

34.5 Wyo.—^Alleman v. Allcman, 319 
r.2d 871, 

34.10 Ind.—Blagetz v. Blagetz, 37 N. 
E.2d 318, 109 Ind.App. 662. 

34.15 Ky.—Munsey v. Munsey, 303 S. 
W,2d 257, 

35. Colo.—Griswold v. Griswold, 129 
I>. 560, 23 Colo.App. 365. 

19 C.J. p 173 note 41. 

Vacation of fraudulent decree re¬ 
establishes relation of husband and 
wife, when both are living at time, 
as if decree had not been rendered, 
and court can then decree their mari¬ 
tal rights as though they had re¬ 
mained husband and wife not affected 
by the fraudulent decree, and can 
settle all claims of persons holding 
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under them which arose out of, or 
were dependent on, said decree. 
Ala.—Vaughan v. Vaughan, 62 So.2d 
466, 258 Ala. 336—^Torme v, Torme, 
38 So.2d 497, 251 Ala. 521. 
Ownership of entirety estate 
When former husband and wife be¬ 
came reconciled and divorce decree 
was set aside at their joint request, 
they again became owners of an en¬ 
tirety estate in equipment used in 
business, notwithstanding property 
settlement previously made In con¬ 
templation of divorce. 

Ark.—O’Quin v. O’Quin, 241 S.W.2d 
117, 219 Ark. 247. 

35.5 Mo.—^Lohmann v. Lohmann, 
App., 246 S.W.2d 368. 

35.10 Mo.—^Lohmann v. Lohmann, 
supra. 

35.15 Ala.—Torme v. Torme, 38 So. 
2d 497, 251 Ala. 521. 

35.20 Tex.—Rauh v. Bauh, Civ.App., 
267 S.W.2d 584. 

33. N.C.—Ellis V. Ellis, 130 S.B. 7, 
190 N.C. 418. 

37. Mo.—Conant v. Conant, 278 S. 

W. 90, 221 Mo.App. 300. 

Neb.—Carmony v. Carmony* 200 N.W. 
830, 112 Neb. 66L 
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be rectified.33 

The effect of an order vacating the decree has 
been held to be to leave the divorce case pending, as 
though no divorce decree had ever been ren¬ 
dered but under other authority a final decree 
setting aside a prior divorce decree entered in a suit 
brought by a wife has the effect of disposing of the 
divorce suit and the grounds for divorce stated in 

the bill of complaint.38.10 

A judgment annulling a divorce decree on the 
joint petition of the parties does not relate back to 
the time when the petition for annulment was filed 
so as to validate the action of the parties in the 
meantime.39 


Restoration of status quo. Where property rights 
have been affected by the divorce decree, there 
should be the greatest possible restoration of the 
parties to the status quo existing at the time of the 

decree.33.5 

Vacation, An order vacating, setting aside, or 
modifying a decree of divorce may itself be vacat¬ 
ed or set aside in a proper case.'*® On such vaca¬ 
tion, the divorce decree becomes effective for all 
purposes and to tlie same extent as if it had never 

been vacated.*®-^ 

A proceeding to set aside such an order is one in 
rem,*®-i® and is properly brought in the court which 
rendered the divorce decree and made the subse¬ 
quent vacating order.40*i5 


Presentation, of defense and inroseon- 
tion of claim 

Fla.—Lorenz v. Lorenz, 26 So.2d 54, 
157 Fla. 402. 

38. N.C.—Ellis V. Ellis, 130 S.E. 7, 
190 N.C. 418. 

3&5 Ark.—^Porter v. Porter, 195 S.W. 
2d 53, 209 Ark. 371. 

"‘When [the divorce decree is] set 
aside, the jurisdiction of the court is 
not destroyed. Rather, the court will 
continue to exercise its Jurisdiction 
and retry the case." 

N.C.—Carpenter v. Carpenter, 93 S.E. 

2d 617, 626, 244 N.C. 286. 

38.10 Fla.—Duncan v.- Duncan, 34 
So.2d 437, 160 Fla. 61. 

Institution of suit anew 
If wife had other or further 
grounds for divorce against her hus¬ 
band, she was required to institute 
her suit anew. 

Fla.—^Duncan v. Duncan, supra. 

39. Ky.—Berning v. Berning, 75 S. 
W.2d 355, 255 Ky. 699. 

39.5 Neb.—Carpenter v. Carpenter, 
18 N.W.Sd 737, 146 Neb. 140. 

40. Cal.—Peterson v. Peterson, 288 
P.2d 171, 135 C.A.2d 812. 

Ill.—Shemaitis v. Shemaitis, 127 N.E. 

2d 649. 6 IlI.App.2d 324. 

Neb.—Vasa v. Vasa, 84 N.W.2d 185, 
165 Neb. 69. 
raise testimony 

(1) Wife’s false testimony was 
ground for vacation of order setting 
aside divorce decree. 

Cal.—^Peterson v. Peterson, 288 P.2d 
171, 135 C.A.2d 812. 

(2) Perjury as ground for setting 
aside divorce decree see supra § 169 
b (1). 

Purging court records of ftaud 
Court which vacated divorce decree 
between husband and first wife while 
husband and second wife were mar¬ 
ried could purge its records of fraud 
committed by husband in not reveal¬ 
ing his second marriage, by setting 
aside order which purported to va¬ 


cate decree, notwithstanding any 
fraud by second wife in contracting 
marriage between husband and her¬ 
self. 

Nev.—Smith v. Smith, 226 P.2d 279, 
68 Nev. 10. 

Complaint held sufficient 
Complaint by second wife against 
husband and first wife, which sought 
to set aside order vacating divorce 
decree between husband and first 
wife while husband and second wife 
were married, on ground that order 
constituted a cloud on second wife’s 
marriage, was sufficient. 

Nev.—Smith v. Smith, supra. 
Evidenoe held to show fraud 
In proceedings on husband’s motion 
for vacation of order setting aside 
divorce decree, on ground that wife 
had induced him to sign joint appli¬ 
cation to set aside decree by misrep¬ 
resenting that sexual relationship 
had vitiated decree and by misrepre¬ 
senting that she desired to restore 
normal marriage relationship, evi¬ 
dence sustained finding that wife had 
been guilty of fraud. 

Neb.—^Vasa v. Vasa, 84 N.W.2d 185, 
165 Neb. 69. 

Order entered without presentation 
of any evidence, vacating a divorce 
decree, which was regular on its face, 
on ground that plaintiff had not been 
a bona fide resident of county and 
state for one year before filing peti¬ 
tion for divorce, was invalid and 
must be vacated and original divorce 
decree reinstated; and testimony as 
to fraud adduced at a hearing on 
petition for counsel fees and ex¬ 
penses held after divorce decree had 
been vacated could not be used to 
buttress order. 

Pa.—Wisor v. Wisor, 103 A.2d 498, 
175 Pa.Super. 233. 

Ntmo pro tunc order supplying over¬ 
sight 

A nunc pro tunc order modifying 
judgment in divorce action, which 
merely supplied an oversight and 
did not do anything of substance in 
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the proceeding heretofore taken, was 
proper, and would not be set aside. 
N.Y.—^Rizzoro v. Rizzoro, 23 N.T.S. 
2d 826, affirmed 23 N.T.S.2d 847, 260 
App.Div. 881, appeal denied 24 N. 
T.S.2d 1010, 260 App.Div. 1019. 
Discretion held abused in refusing 
to set aside 

Where court improperly opened 
divorce judgment when it did not 
have jurisdiction to do so, and al¬ 
though divorced wife was not pres¬ 
ent, and on date when judgment was 
reopened came to courthouse and 
waited outside courtroom, but left 
when divorced husband Informed her 
that the case would not be tried, and 
hearing was held in private cham¬ 
bers of the court without divorced 
wife being present, court abused its 
discretion in denying her motion to 
set aside the default judgment re¬ 
opening the divorce judgment. 

Ind.—Swartz v. Swartz, lOl N.E.2d 
822, 121 Ind.App. 635. 
hCotion not passed on deemed over¬ 
ruled 

Where plaintiff’s motion to set 
aside order modifying decree, and, 
in alternative, for a new trial in 
event motion to set aside was not 
sustained, was not passed on within 
ninety days after filing thereof, it 
would be deemed to have been over¬ 
ruled. 

Mo.—Wilton V. Wilton, App., 235 S.W. 
2d 418. 

40.5 Neb.—Vasa v, Vasa, 84 N.W.2d 
185, 166 Neb. 69. 

40.10 Nev.—Smith v. Smith, 226 P. 
2d 279, 68 Nev. 10. 

40.15 Nev.—Smith v. Smith, supra, 
gurisdictlon of parties 
In action by second wife against 
husband and first wife to set asid3 
order which vacated divorce decree 
between husband and first wife while 
husband and second wife were mar¬ 
ried, where husband and first wife 
both appeared generally in the action, 
court which entered and vacated dl- 
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A party actively participating in obtaining an or¬ 
der setting aside a divorce decree may be estopped 
to question the order, even on the ground that the 
court was without jurisdiction to enter it>0-20 

Direct or collateral attack. On collateral attack, 
the presumption is in favor of the validity of an 
order or decree setting aside a judgment of di¬ 
vorce but such order is subject to attack on the 
ground of lack of jurisdiction.‘*i*6 Before a stran¬ 
ger to the record may collaterally attack an order 
setting aside a divorce decree and dismissing the 
action, the record, on its face, must show lack of 
jurisdiction of the subject matter or of the par¬ 
ties, or lack of jurisdiction to make the particular 
order.42 An order granting a wife’s motion to set 
aside a decree on the ground of the husband’s fraud 
in concealing from the court the fact that the par¬ 
ties had become reconciled before the entry of the 
final decree is conclusive on the issue of reconcilia¬ 
tion as against a collateral attack, but not against a 
direct one.^-*® 


DIVORCE §§ 172-173(1) 

§ 173(1). Collateral Attack 

a. In general 

b. For fraud 

c. Persons affected by rule 

d. What constitutes 

e. Parties, pleading, and evidence 

a. In (General 

Ordinarily, a divorce decree regular on Its face, ren¬ 
dered by a court having Jurisdiction of the parties and 
the subject matter, is not subject to collateral attack; 
but a decree which is void for lack of Jurisdiction may 
be collaterally attacked by a party having a proper Inter¬ 
est, provided, as a general rule, the Jurisdictional defect 
appears on the face of the record. 

The rules governing collateral attacks on judg¬ 
ments generally, as discussed in Judgments §§ 401- 
43S, have been applied to collateral attacks on di¬ 
vorce decrees.‘*2.60 jhe general rule is that a di¬ 
vorce decree regular and not void on its face, ren¬ 
dered by a court having jurisdiction of the parties 
and the subject matter, cannot be collaterally at¬ 
tacked but a decree which is void for lack of 


vorce decree had jurisdiction of the 
parties, notwithstanding: neither re¬ 
sided within Jurisdiction when action 
was filed. 

Nev.—Smith v. Smith, supra. 

40.20 Iowa.—Staples v. Staples, 2C 
N.W.2d 334, 238 Iowa 229. 

41. Kan.—Comstock v. Adams, 23 
Kan, 613, 33 Am.R. 191. 

Or.—State v. Locke, 161 P. 717, 77 
Or. 492. 

19 C.J. p 174 note 42. 

Collateral attack on divorce decree 
see infra § 173. 

41.5 Mli'h.—Shane v. Hackney, 67 N. 
W.2d 256, 341 Mich. 91. 

Xls parte order in divorce ca.so pur¬ 
porting: to vacate orIg:inal divorce de¬ 
cree before it became final but after 
huflband'.s tlcath, thereby purporting 
to maintain wife’s status a.s Joint 
tenant of property whitth had been 
vested in husband by divorce decree, 
was proi>t*rly attacked by adminis¬ 
trator of hiJ.slMind'8 estate In action 
by wife to dotormlno title to the 
property. 

Utah.—In re Harper’s Kstate, 2G5 P. 
2d 1001), 1 Utah 2d 296. 

Order made by Judge not rendering 
decree 

In a<;lIon by husband to have mar¬ 
riage declared Invalid, wife was enti¬ 
tled to attack void order made by 
Judge, who did not render divorce 
decree, setting divorce decree aside 
on stipulation of husband and for¬ 
mer wife that they were never valid¬ 
ly married. 

Mich.—Shane v. Hackney, 67 N.W.2d 
266, 341 Mich. 91. 

42. Utah.—Salt Lake City v. Indus¬ 


trial Commission, 22 P.2d 1046, 82 
Utah 179. 

Irregularities or informalities in 
connection with order dismissing di¬ 
vorce action cannot affect Question 
of Jurisdiction on collateral attack. 
Utah,—Salt Lake City v. Industrial 
Commission, supra. 

42.5 Cal.—^Peterson v. Peterson, 288 
P.2d 171, 135 C.A.2d 812. 

Petition to vacate order as direct at¬ 
tack 

Within this rule, husband’s peti¬ 
tion to vacate order setting aside di¬ 
vorce decree constituted a direct at¬ 
tack on such order. 

Cal.—Peterson v. Peterson, supra. 

42.50 N.Y.—In re Spring’s Estate, 
117 N.T.S.2d 366, 280 App.Dlv. 642, 
reargument denied 117 N.Y.S.2d 
917, 281 App.Div. 776. 

43. U.S.—Atkinson v. Atkinson, C.C. 

A.Tex., 132 P.2d 917. 

Ain.—Smith v. Smith, 23 So.2d 605, 
247 Ala. 213—Sams v. Sams, 5 So.2d 
774, 242 Ala. 240—Hallmark v. Vir¬ 
ginia Pridge Co., 2 So.2d 447, 241 
Ahu 283. 

Aris!.—Schuster v, Schuster, 73 P.2d 
134.6, 61 Arlz. 1^—^Long v. Stratton, 
72 P.2d 939, 60 Arlz. 427—Collins 
V. Superior Court in and for Mari¬ 
copa County, 62 P.2d 131, 48 Arlz. 
381. 

Cal.—Kelsey v. Miller, 263 P. 200, 203 

C. 61—In re Lee’s Estate, 253 P. 
145, 200 C. 310—^Hamblin v. Supe¬ 
rior Court of Los Angeles County, 
233 P. 337, 195 C. 364, 43 A.L.R. 
1609. 

McLaughlin v. McLaughlin, App., 
323 r.2d 820—Marvin v. Marvin, 
116 P.2d 161, 46 C.A.2d 661—Borg 
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V. Borg, 76 P.2d 218, 26 aA.2a 26— 
Burrows v. Burrows, 52 P.2a 606, 
10 C.A.2d 749—Corbett v. Corbett, 
298 P. 819, 113 C.A, 695—Ex parte 
Morgan, 289 P. 647, 106 C.A. 602. 

Colo.—^Diebold v. Biebold, 243 P, 630, 
79 Colo. 7. 

D.C.—Kent v. Buchanan, 149 P.2d 
289, 80 U.S.APP.D.C. 50. 

Pla—In re Begg’s Estate, 12 So.2d 
116, 162 Fla 277. 

Ga—Thomas v. Lambert, 1 S.E.2d 
443, 187 Ga 616—Kimball v. Kim¬ 
ball, 127 S.B. 411, 160 Ga 136— 
Schulze V. Schulze, 101 S.E. 183, 149 
Ga. 632. 

Chance v. Chance, 6 S.E.2d 399, 
60 GaApp. 889—Hicks v. Stalna- 
ker, 200 S.E. 484, 59 Ga-App. 148. 

Ill.—^Ward V, Sampson, 70 N'.E.2d 324, 
395 Ill. 353—^Kohl v. Montgomery, 
25 N.B.2d 826, 373 Ill. 200—Murphy 
V. Murphy, 176 N.E. 378, 343 Ill. 234 
—Grimm v. Grimm, 136 N.E. 19, 
302 Ill. 511—Doose v. Doose, 133 N. 

E. 49, 300 Ill. 134. 

Joseph V. Joseph, 83 N.B.2a 600, 
336 Ill. App. 258—Grossman v. 
Grossman, 43 N’.E.2d 216, 315 Ill. 
App. 345, followed In 43 K.E.Sd 225, 
315 Ill.App. 490—Roy v. Upton, 234 
IlLApp. 63. 

Ind.—Bowser v. Tobin, 18 N’.B.2d 773, 
215 Ind. 99. 

Panty v. Panty, 129 N.E. 283, 74 
Ind.App. 485. 

Iowa.—Hobson v. Dempsey Const. 
Co., 7 N.W.2d 896, 232 Iowa 1226 
—Comes V. Comes, 178 N.W. 408, 
190 Iowa 647. 

Kan.—Brotton v. Luther, 41 P.2d 
1017, 141 Kan. 489. 

Ky.—Begley v. Jones, 54 S.W.2d 639* 
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jurisdiction may be so attacked,and this is true I even after the marriage*^ of the party prevailing 


246 Ky. 135—^Logrsdon v. Logsdon, 
263 S.W. 728, 204 Ky. 104. 
La.--Navarrette v. Joseph Laughlin, 
Inc., 20 So.2d 313, reversed on oth¬ 
er grounds 24 So.2d 672 209 La. 
417. 

Mass.—^Romanow v. Romanow, 139 N. 
B.2d 708, 336 Mass. 763--Kalmus v. 
Kalmus, 110 N.B.2d 760, 330 Mass. 
41. 

Mich.—Weinert v. Tallman, 78 N.W. 
2d 141, 346 Mich. 388—Bankers 
Trust Co. of Detroit v. Foto, 4 N.W. 
2d 64, 301 Mich. 676—-Jackson City 
Bank & Trust Co. v. Fredrick, 260 
N.W. 908, 271 Mich. 638—Gunn v. 
Gunn, 171 N.W. 371, 206 Mich. 198. 
Miss.—Jones v. Goolsby, 68 So.2d 89, 
218 Miss. 847—(k)xpu8 Jnris Se- 
oundnsL cited In Stephens v. Moore, 
69 So.2d 346, 360, 214 Miss. 760, 
suggestion of error overruled 69 
So.2d 846, corrected 60 So.2d 391, 
216 Miss. 3—Chambliss v. Cham¬ 
bliss, 181 So. 715, 182 Miss. 480— 
McAllum V. Spinks, 91 So. 694, 129 
Miss. 237. 

Mo.—^Ray v. Ray, 60 S.W.2d 142, 330 
Mo. 630—^Reger v. Reger, 293 S.W. 
414, 316 Mo. 1310. 

Van Emelen v. Van Emelen, App., 
166 S.W.2d 802. 

Mont—Deich v. Delch, 323 P.2d 36. 
Neb.—Wharton v. Jackson, 186 N.W. 
428, 107 Neb. 288. 

N.Y.—Hoops V. Hoops, 229 N.Y.S. 
136, 223 App.Div. 789. 

Roche V. Roche, 102 N.Y.S.2d 844, 
199 Misc. 306—Conklin v. Conklin, 
39 N.Y.S.2d 826, 179 Misc. 766, af¬ 
firmed 48 N.Y.S.2d 333, 267 App. 
Div. 919—^In re Hurter, 181 N.Y.S. 
76, 111 Misc. 85. 

Serrano v. Serrano, 14 N.Y,S.2d 
919. 

Okl.—Smith V. Smith, 242 P.2d 436, 
206 Okl. 206—^May v. Casker, 110 
P.2d 287, 188 Okl. 448. 

Or.—^Ashford v. Ashford, 268 P.2d 
382, 201 Or. 206. 

Pa.—In re Limber^s Estate, 131 A. 
244, 284 Pa. 346. 

Pa.—Commonwealth v. Leidwanger, 
Quar.Sess., 26 WestL.J. 87. 

Tenn.—Rutledge v. Rutledge, 281 S. 

W.2d 666, 198 Tenn. 665. 

Tex.—Cook V. Cook, Civ.App., 233 S. 
W.2d 163, error refused—Scott v. 
Fort Worth Nat. Bank, Civ.App., 
125 S.W.2d 366, error dismissed— 
Peterman v. Peterman, Civ.App., 
66 S.W.2d 1108—^De Beque v. Ligon, 
Civ.App., 286 S.W. 749, reversed on 
other grounds. Com.App., 292 S.W. 
167—^Hartman v. Chumley, Civ. 
App., 266 S.W. 444—Abilene Steam 
Laundry Co. v. Carter, Civ.App., 
210 S.W. 671, error refused. 

Tucker v. State, 148 S.W.2d 1111, 
141 Tex.Cr. 428—Nichols v. State, 
134 S.W.2d 260, 138 Tex.Cr. 144. 
Utah.—Salt Lake City v. Industrial 
Commission, 22 P,2d 1046, 82 Utah 


179—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

Wash.—^Foster v. Poster, 227 P. 614, 
130 Wash. 376. 

19 C.J. p 174 note 64. 

Collateral attack on; 

Foreign divorce decree see infra 
§§ 354-366. 

Order or decree setting aside di¬ 
vorce decree see supra § 172. 

Salt against nonresident 
Where court had jurisdiction of 
divorce suit against nonresident and 
of parties, and nothing appeared in 
record to indicate a want of jurisdic¬ 
tion, divorce decree could not be col¬ 
laterally attacked. 

Ohio.—In re Lombard's Estate, App., 
97 N.E.2d 87, appeal dismissed 96 
N.E.2d 297, 164 Ohio St. 432. 
Interlocutory decree becoming 
After expiration of period named 
in interlocutory divorce decree, di¬ 
vorce became final and could not be 
collaterally attacked. 

U.S.—Gehm v. U. S., D.C.N.Y., 83 P. 
Supp. 1003. 

I 44. U.S.—^Locomotive Engineers Mut. 
Life & Acc. Ins. Ass’n v. Laurent, 
C.A.I11., 172 P.2d 889—Atkinson v. 
Atkinson, C.aA.Tex., 132 P.2d 917. 
Iowa.—^Hobson v. Dempsey Const. 
Co., 7 N.W.2d 896, 232 Iowa 1226— 
Radle v. Radle, 214 N.W. 602, 204 
Iowa 82. 

La.—Key v. Jones, App., 181 So. 631. 
Mass.—Shain v. Shain, 88 N.E.2d 143, 
324 Mass. 603, certiorari denied 70 
S.Ct. 492, 338 U.S. 964, 94 L.Ed. 689 
—Old Colony Trust Co. v. Porter, 
88 N.E.2d 135, 324 Ma.ss. 58t 
N'.Y.—^Richards v, Richards, Sup., 163 
N.Y.S.2d 970, 2 Misc.2d 596, apply¬ 
ing law of New Jersey—In re Vel- 
tri's Estate, 113 N.Y.S.2d 146, 202 
Misc. 401—^Roche v. Roche, 102 N. 
Y.S,2d 844, 109 Misc. 306—^Mainzer 
V. Avril, 177 N.Y.S. 696, 108 Misc. 
230. 

Petition of Morss, 37 N.y.S.2d 
298. 

Ohio.—Suiter v. Suiter, 67 N.B.2d 
616, 74 Ohio App. 44. 

Pa.—Commonwealth ex rel. McVay v. 
McVay, 118 A.2d 144, 383 Pa. 70, 
certiorari denied 76 S.Ct. 644, 360 
U.S. 996, 100 L,Ed. 860. 

S.C.—Ex parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311. 

Utah.—In re Waters' Estate, 113 P. 

2d 1038, 100 Utah 246. 

W.Va.—^Bennett v. Bennett, 70 S.E. 

2d 894, 137 W.Va. 179. 

10 C.J. p 174 note 49, 

Pact that divorce judgment 
been affirmed by reviewing court on 
appeal by defendant wife would not 
bar husband from subsequently ques¬ 
tioning validity of such judgment 
on ground that portion thereof award¬ 
ing wife alimony was beyond power 
of court and contrary to statute. 
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Tenn.—^Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

A divorce decree granted without 
domicile of either spouse within state 
is void and subject to collateral at¬ 
tack. 

Ariz.—^Brandt v. Brandt, 261 P 2d 
978, 76 Ariz. 164. 

Cal.—Roberts v. Roberts, 186 P.2d 
381, 81 C.A.2d 871. 

Lack of residential quallflcatlons 
of plamtiff, under some statutes, is 
not a jurisdictional matter rendering 
decree void. 

Tex.—Tucker v. State, 148 S.W.2d 
1111, 141 Tex.Cr. 428. 

Record showing lack of jurisdiction 
of defendant 

Purported divorce may be attacked 
collaterally when it appears on face 
of record that court granting such 
decree had no jurisdiction of person 
of defendant. 

N.C.—Carpenter v. Carpenter, 93 S.E. 
2d 617, 244 N.C. 286. 

Where there is no personal service 
in a divorce action, divorce decree 
may be subject of collateral attack 
on ground of lack of jurisdiction. 

Ga.—^Robertson v. Robertson, 83 S.E. 
2d 619, 90 Ga.App. 676. 

Order permitting filing of divorce 
decree nunc pro tunc was beyond 
power of court and was open to ques¬ 
tion in declaratory judgment pro¬ 
ceeding. 

N.Y.—Powell V. Powell, 122 N.Y.S.2d 
281, 282 App.Div. 09. 

Direct attack preferable 
Preferred practice to test jurisdic¬ 
tion to grant divorce judgment is in 
court which granted it, and by ap¬ 
propriate application under a special 
appearance in that action itself, rath¬ 
er than collaterally in a proceeding 
to enforce support in a court exer¬ 
cising only a summary jurisdiction. 
N.Y.—Guyette v. Haley, 144 N.Y.S. 

2d 493, 286 App.Div. 461. 

Decree of probate court 
Statutes giving courts of probate 
superior and general jurisdiction have 
been held not to give decrees of such 
courts any peculiar immunity against 
collateral attack on ground of want 
of jurisdiction not accorded other 
courts of superior and general juris¬ 
diction. 

Mass.—Old Colony Trust Co. v. Por¬ 
ter, 88 N.E.2d 135, 324 Mass. 681, 
12 A.L.R.2d 706. 

Record held not to justify nullifU 
cation, of divorce decree on collateral 
attack. 

Md.—Ewald v. Ewald, 176 A. 464, 167 
Md. 594. 

45. U.S.—Locomotive Engineers Mut. 
Life & Acc. Ins, Ass'n v, Laurent, 
C.A.IU., 172 F.2d 889. 

Ky.—^Newcomb v. Newcomb, 13 Bush 
644, 26 Am.R. 222. 
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in the divorce proceeding or death^e of such prevail¬ 
ing party. 

By the weight of authority, in order to attack col¬ 
laterally a decree on the ground of want of jurisdic¬ 
tion, such want must affirmatively appear on the face 
of the record and cannot be shown by evidence be¬ 
yond it.47 In this connection it has been considered 
that the record consists only of the judgment roll,47.5 
or, as has been held, the pleadings, process, verdict, 
judgment, or dccree,47.i0 and does not include the 
evidence,^7.i5 certificate of evidence,^7.20 or bill of 
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exceptions.'*7.25 However, some authorities do not 
limit a collateral attack on the ground of want of 
jurisdiction to cases where the deficiency affirma¬ 
tively appears on the face of the record,47.30 but 
permit want of jurisdiction to be shown by ex¬ 
trinsic evidence.^7.35 

A divorce decree cannot be impeached in any 
collateral proceeding because of mere errors or ir- 
regularities47.40 which do not render it void but 
at most voidable.^ 8 Thus, such a decree cannot be 
attacked collaterally because of defective process or 


Mass.—Adams v. Adams, 28 N.E. 260, 
154 Mass. 290, 13 Li.R.A. 275. 

Utah.—In re Waters* Estate, 113 P.2d 
1038, 100 Utah 246. 

SEarriasre in anoiher state 
A divorce procured by husband 
within stale which was void because 
of lack of his required residence pre¬ 
ceding divorce was not immune from 
attack because of his subsequent 
valid marriage In another state where 
it did not appear that courts of lat¬ 
ter state would give any greater im¬ 
munity from attack to divorce decree 
than courts of state whore divorce 
was procured would give to it. 

Mass.—Old Colony Trust Co. v. Por¬ 
ter, 88 N.E.2d 135, 324 Mass. 581» 
12 A.L.R.2d 706. 

46. XT.S.—^Locomotive Engineers Mut. 
Life & Acc. Ins. Ass’n v. Laurent, 
C.A.I11., 172 P.2d 889. 

Ky.—^Newcomb v, Newcomb, 13 Bush 
544, 26 Am.R. 222. 

Utah.—In re Wut<*rs’ Estate, 113 P,2<1 
1038, 100 Utah 246. 

4i7. Ill.—Steffens v. Steffens, 96 N.E. 
2d 468, 408 III. 150—Prewitt v. 
Prewitt, 73 N.E.2d 312, 397 Til. 178 
—Cullen v. Stevens, 68 N.E.2d 456, 
389 Ill. 35—Grimm v. Grimm, 135 
N.E. 19, 302 Ill. 511. 

Anderson v. Anderson, 124 N.E.2d 
66, 4 Ill.App.2d 330. 

Ky.—Bailey v. Jones. 14 S.W.2d 162, 
228 Ky. 42. 

Okl.—May v. Casker, 110 P.2d 287, 
188 Okl. 448. 

Tenn.—Pago v. Turcott, 167 S.W.2d 
350, 179 Tenn. 491. 

Utah.—In re Waters* Estate, 113 P. 

2d 1038, 100 Utah 246. 

19 C.J. p 174 note 53. 

’Where Jurisdiction of subject mat¬ 
ter and person is apparent from rec¬ 
ord in divorce action, it cannot be 
shown that Juri.sdlc-tlon did not exist 
as a matter of fact in a collateral 
attack. 

Mo.—Van Emolen v. Van Emelen, 
App., 166 S.W.2d 802. 

3h California 

(1) As a general rule a Judgment 
of divorce cannot bo collaterally at¬ 
tacked unless it is void on its face. 
Cal.—Borensteln v. Borensteln, 126 
P.2d 465, 20 C.2d 379—Hamblin v. 


Superior Court of Los Angeles 
County, 233 P. 337, 195 C. 364, 43 
A.L.R. 1059. 

Corbett v. Corbett, 298 P. 819, 
113 C.A. 595. 

(2) This applies to an interlocu¬ 
tory divorce decree. 

Cal.—Rotea v. Rotea, 209 P.2d 963, 
93 C.A.2d 827. 

(3) However, it has been broadly 
stated that a decree granted where 
neither party has established a stat¬ 
utory domicile within state may be 
impoachod collaterally by extrinsic 
evidence, notwithstanding recital of 
decree as to domicile or false testi¬ 
mony given by plaintiff in support of 
decree. 

Cal.—Roberts v, Roberts, 185 P.2d 
381, 81 C.A.2d 871. 

(4) A divorce Judgment which ap¬ 
pears on its face to be partially void 
may bo challenged collaterally with 
respect to void provision. 

Cal.—Corbett v. Corbett, 298 P. 819, 
113 C.A. 695. 

47.5 Cal.—^Marvin v. Marvin, 116 P. 

2d 161, 46 C.A.2d 651. 

Attack not based on extrinsic fraud 
Whore a collateral attack on a di¬ 
vorce decree is not based on extrinsic 
fraud, it has been held that question 
must be presented and determined on 
judgment roll alone. 

Cal.—Borensteln v. Borensteln, 126 P. 
2d 465, 20 C.2d 379. 

Decree by court of general Jurisdic¬ 
tion 

It has been held that validity of 
docrcQ in divorce suit by a court of 
gonoml jurisdiction must be deter¬ 
mined by examination of Judgment 
mil alone. 

Mo.—Ray v. Ray, 60 S.W.2d 142, 330 
Mo. 530. 

47.10 Ill.—Cullen V. Stevens, 58 N.E. 
2d 456, 389 Ill. 35. 

Anderson v. Anderson, 124 N.E. 
2d 66, 4 lll.App.2d 330. 

47.15 Ill.—Cullen v. Stevens, 58 N.E, 
2d 456, 389 Ill. 36. 

Anderson v. Anderson, 124 N.E. 
2a 66, 4 lll.App.2d 330. 

47.80 Ill.—Iwasky v. Smith, 94 N.E. 

2d 808, 407 Ill. 97—Cullen v. Ste- 
I vens, 58 N.E.2d 456, 389 Ill. 35. 
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Anderson v. Anderson, 124 N.E.2d 
66, 4 Ill.App.2d 330. 

47.25 Ill.—Cullen v. Stevens, 58 N.E. 
2d 456, 389 Ill. 35. 

Anderson v. Anderson, 124 N.B. 
2d 66, 4 Ill.App.2d 330. 

47.30 N.T.—^In re Spring’s Estate, 
117 N.Y.S.2d 356, 280 App.Div. 642, 
reargument denied 117 N.Y.S.2d 
917, 281 App.Div. 776. 

Richards v. Richards, 153 N.T.S. 
2d 979, 2 Misc.2d 696, applying law 
of New Jersey—In re Veltri’s Es¬ 
tate, 113 N.Y.S.2d 146, 202 Misc. 
401, applying law of Nevada. 

47.35 N.T.—In re Spring’s Estate, 
117 N.Y.S.2d 356, 280 App.Div. 642, 
reargument denied 117 N.Y.S.2d 
917, 281 App.Div. 776. 

47.40 Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Higgins, 129 P.2d 929, 64 
C.A.2d 779—^Marvin v. Marvin, 116 
P.2d 151, 46 C.A.2d 551. 

Fla.—In re Begg’s Estate, 12 So.2d 
115, 152 Fla. 277. 

Ind.—^Novak v. Novak, 133 N.E.2d 
578, 126 Ind.App. 428. 

La.—Wilson v. Calvin, 59 So.2d 451, 
221 La. 461. 

48. Ala.—^Wllkerson v. Wilkerson, 
161 So. 820, 230 Ala. 567. 

Cal.—^Hamblin v. Superior Court of 
Los Angeles County, 233 P. 337, 
195 a 364, 43 A.L.R. 1509. 

Fla.—Catlett v. Chestnut, 146 So. 

241, 107 Fla. 498, 91 A.L.R. 212. 

Ga.—Chance v. Chance, 5 S.B.2d 399, 
60 Ga.App. 889. 

Iowa.—Comes v. Comes, 178 N.W. 
403, 190 Iowa 647. 

Ky.—^Parkey v. Arthur, 53 S.W.2d 
921, 245 Ky. 525. 

Mich.—Gunn v. Gunn, 171 N.W. 371, 
205 Mich. 198. 

N.C.—Reed v. Blair, 164 S.B. 118, 202 
N.C. 745. 

Pa.—^In re Limber’s Estate, 131 A. 
244, 284 Pa. 346. 

Tex.—Stephenson v. Stephenson, Civ. 
App., 298 S.W.2d 36—Hamilton v. 
Craig, Civ.App., 257 S.W.2d 600. 

19 C.J. p 174 note 64. 

Failure to make statement of evi. 
dence 

Failure of trial court in divorce 
suit in which Jurisdiction rested 
wholly on service by publication to 
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service of process which rendered it merely void¬ 
able because the complaint did not state facts 
suflBcient to justify the relief demanded and award¬ 
ed because it contained defects which rendered 
it demurrable ;60.5 because it omitted to state a fact 
which would have been a bar to the relief sought 
because it omitted to mention a prior action for 
divorce which had been dismissed for failure to 
prosecute ;51.6 because it failed to allege that the 
application was made in good faith because 


of a mistake in stating defendant’s name where no 
harm resulted therefromor because it was not 
properly verified,6^ except in jurisdictions where 
verification is a jurisdictional prerequisite.^^ Like¬ 
wise, where the court had jurisdiction, its judg¬ 
ment may not be collaterally attacked because a 
state of facts did not exist which authorized the ren¬ 
dition of the judgment,56 or because the judgment 
was prematurely entered or rendered.57 However, 
when it appears on the face of the record that the 


make statement of evidence as re¬ 
quired by statute would not render 
judgment void on collateral attack, 
notwithstanding judgment would 
have been reversed on a direct re¬ 
view. 

XJ.S.—^Fisher v. Jordan, C.C.A.Tex., 
116 F.2d 183, certiorari denied Jor¬ 
dan V. Fisher, 61 S.Ct. 734, 312 U.S. 
697, 85 Ii.Bd. 1132. 

Time of hearing 

Statute providing that divorce ac¬ 
tion shall not be heard within thirty 
days after filing is not a jurisdiction¬ 
al article, and noncompliance with 
provisions thereof would not render 
judgment void and subject to col¬ 
lateral attack. 

Tex.—Graham v. Seale. Clv.App., 221 
S.W.2d 363. 

49- Miss.—^Honeywell v. Aaron, 87 
So.2d 562, 228 Miss. 284, modified 
on other grounds and suggestion of 
error overruled 88 So.2d 558, 228 
Miss. 284—Cratin v. Cratin, 174 So. 
255, 178 Miss. 881. 

Pa.—^In re McDonald’s Estate, 112 A. 

98, 268 Pa. 486. 

19 C.J. p 176 note 65. 

Misnomer in nonresident notice 
Matter of proper use of name of 
defendant in service by publication 
is a practical matter, and where in 
notice published name of defendant 
as it appeared in title of case ap¬ 
peared in heading, namely JefC King, 
even though he was referred to in 
body of notice as Kufus King, de¬ 
cree rendered, reciting that defend¬ 
ant Jeff King had been regularly 
brought before court and made a par¬ 
ty, was not subject to collateral at¬ 
tack by strangers. 

TT.S.—-Matthews v. Jones, C,C.A.Mlss., 
149 F.2d 893. 

Defect in affidavit of publication 
(1) In divorce proceedings, ques¬ 
tion whether an affidavit for publica¬ 
tion of summons is sufficient is ad¬ 
dressed to, and its validity must be 
decided by, trial judge to his satis¬ 
faction before an order for publica¬ 
tion of summons is made, and thus, 
having jurisdiction to pass on suffi¬ 
ciency of affidavit, judge has juris¬ 
diction to decide erroneously as well 
as correctly, with result that a di¬ 
vorce decree based on affidavit of 
publication approved by judge could 


not be declared void on collateral 
attack because of defect in affidavit. 
Or.—Ashford v. Ashford, 268 P.2d 
382, 201 Or. 206. 

(2) So, failure to state in affidavit 
for service of summons by publica¬ 
tion that case was one of those men¬ 
tioned in statute authorizing serv¬ 
ice by publication would render di¬ 
vorce decree voidable at most and not 
void and, therefore, not subject to 
collateral attack. 

Ohio.—^Dexter v. Taylor, Com.Pl., 95 
N'.B.2d 790, appeal dismissed 101 
N.B.2d 602, 156 Ohio St. 182. and 
affirmed, App., 107 N.B.2d 402. 

(3) Pact that wife’s attorney in di¬ 
vorce action also acted as notary 
public when wife swore to affidavit 
for service on husband by publica¬ 
tion, although under existing law at¬ 
torney had no authority to act as 
notary public, did not render divorce 
subject to collateral attack. 

Ohio.—Rea v. Poman, App., 46 N.B. 
2d 649, rehearing denied 46 N.E.2d 
664 and 46 N.E.2d 667. 

50- Cal.—^Kelsey v. Miller, 263 P. 
200, 203 C. 61. 

Colo,—Shaff V. Shaff, 210 P. 400, 72 
Colo. 184. 

Ill.—Grossman v. Grossman, 43 N.B. 
2d 216, 315 Ill.App. 345, followed 
in 43 N.E.2d 225, 315 Ill.App. 400. 
Ky.—Begley v. Jones, 64 S.W.2d C30, 
246 Ky. 135. 

19 C.J. p 176 note 56. 

Complaint pleading marriage pre¬ 
viously dissolved 

Where ceremonial marriage was 
dissolved by divorce decree and par¬ 
ties thereafter continued to live to¬ 
gether as common-law husband and 
wife until wife filed a suit for divorce 
alleging earlier ceremonial marriage 
and not common-law marriage, a third 
person marrying woman in question 
could not collaterally attack second 
divorce on ground that it was inef¬ 
fective to dissolve common-law mar¬ 
riage because ceremonial marriage 
was only one pleaded in complaint. 
Mich.—Weinert v. Tallman, 78 N.W. 
2d 141, 346 Mich. 388. 

Variance between pleadings and de¬ 
cree 

III.—Ward V. Sampson, 70 N.E.2d 324, 
306 Ill. 353. 
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50.5 Ala.—Sams v. Sams, 5 So.2d 
774, 242 Ala. 240. 

51. Ala.—^Harrison v. Harrison, 19 
Ala. 499. 

51.5 Mass.—Romanow v. Romanow 
139 N.E.2d 708, 335 Mass. 763. 

52. Iowa.—^Mengel v. Mengel, 120 N. 
W. 72, 122 N.W. 899, 145 Iowa 737. 

19 C.J. p 175 note 58. 

53. Ala.—^Harrison v. Harrison, 19 
Ala. 499. 

Iowa.—^Richardson v. King, 135 N.W. 
640, 157 Iowa 287. 

Variance between heading and other 
papers 

U.S.—^Matthews v. Jones, C.C.AMiss., 
149 F.2d 803. 

54. Iowa.—Richardson v. King, 135 
N.W. 640, 157 Iowa 287—Ellis v. 
White, 17 N.W. 28, 61 Iowa 644. 

55. Mo.—Hinkle v. Lovelace, 102 S. 
W. 1015, 204 Mo. 208, 120 Am.S.R. 
698, 11 L.R.A.,N.S., 730, 11 Ann.Cas. 
794. 

56. III.—Grossman v. Grossman, 43 
N.E.2d 216, 316 Ill.App. 345, follow¬ 
ed in 43 N.E.2d 225, 315 Ill.App. 
490. 

La.—Key v. Jones, App., 181 So. 631. 
Mieh.-—Nance v. Gentry, 5 N.W.2d 
689, 303 Mich. 121—Bankers Trust 
Co. of Detroit v. Poto, 4 N.W.2d 64, 
301 Mich. 676. 

N.Y.—Hunt V. Hunt, 72 N.T. 217, 28 
Am.R. 129, appeal dismissed 131 
U.S. clxv, appendix, 24 L.Ed. 1109. 
N.C.—Carpenter v. Carpenter, 93 S.B. 

2d 617, 244 N.C. 286. 

Tex.—Dowdle v. U. S. Fidelity & 
Guaranty Co., Com.App., 255 S.W. 
388. 

raise testimony of wife under hus¬ 
band’s threats 

A divorce decree that was obtained 
by false testimony of wife given un¬ 
der threats by husband was voidable 
and not void. 

Ind.—Doromiah v. Powers-Thompson 
Const. Co., 129 N.E.2d 425, 125 Ind. 
App. 662. 

57. Cal.—Newman’s Estate, 16 P. 
887, 76 C. 213, 7 Am.S.R. 146. 

La.—^Wilson v, Calvin, 69 So.2d 461, 
221 La. 451. 

Mich.—Jackson City Bank & Trust 
Co. V. Fredrick, 260 N.W. 908, 271 
Mich. 638. 
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court was without power or jurisdiction to render a 
decree of divorce because of the insufficiency of the 
facts found by the jury, the decree has been held 
open to collateral attack.57.5 

Public policy and effect of invalidity. Where a 
collateral attack is made on a judgment of divorce, 
it must be borne in mind that there is a strong public 
policy against disturbing or declaring invalid such 
a judgment,57.io especially after a long period of 
time where the marital status of innocent persons 
who relied on the validity of that judgment would be 
disturbed, and more particularly where a decision 
against the validity of the judgment would render 
innocent persons guilty of bigamy and cast a cloud 
on the legitimacy of their children,67.i5 and the 
court must accordingly consider the effect of in¬ 
validation on the status of innocent persons.57.20 

Erroneous detennination of jurisdictional facts. 
It has been held that erroneous determination as to 
jurisdiction in a divorce action does not of itself 
render the judgment of divorce in such action void. 
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but only erroneous, and hence not subject to collater¬ 
al attack.57.25 This is undoubtedly the rule as be¬ 
tween the parties.5^-50 However, it has been held 
that if the divorce court erroneously determines that 
it has jurisdiction, its own erroneous determination 
does not give it any true jurisdiction of the case as 
a whole, and its judgment is, in general, void and 
therefore subject to collateral attack by persons 
not parties to the divorce proceedings or in privity 

with the parties.57.35 

h. For Fraud 

Fraud In the procurement of a decree Is generally 
held not to render It liable to collateral attack where the 
jurisdiction was not affected, but In some jurisdictions It 
has been held that a divorce decree may be attacked col¬ 
laterally for fraud prepetrated on the court or on one of 
the parties to the action. 

Fraud in the procurement of a decree is generally 
held not to render it liable to collateral attack where 
the jurisdiction was not affected by the fraud,58 or 
defendant was not prevented from appearing oi 
presenting a defense ;58.5 a divorce decree is sub- 


Pa.—Commonwealth v. Alois, 6 Pa. 

Dist. Ss Co. 92, 21 Sch.Lefir.Rec. 105. 
S7.5 N.C.—Carpenter v. Carpenter, 
93 S.E,2d 617, 244 N.C. 286. 

57.10 La.—^Wilson v. Calvin, 59 So. 
2d 451, 221 La. 451. 

67.15 La,—^Wilson v. Calvin, supra. 
Miss.—Stanley v. Stanley, 29 So.2d 
641, 201 Miss. 545—Hester v. Hes¬ 
ter, 60 So. 6, 103 Miss. 13. 

67.20 La.—-Wilson v. Calvin, 59 So. 
2d 451, 221 La. 451. 

Miss.—Stanley v, Stanley, 29 So.2d 
641, 201 MKss. 545. 

67.25 JUxlsdiotion of parties 
Ky.—Perreo v. Porreo, 140 S,W,2d 
719, 285 Ky, 825. 

Additlooial evldenoe on issue of resi¬ 
dence 

A domestic dccroo of divorce based 
on a cause arisinpr within tho state 
should not be nuiltiled because addi¬ 
tional evidonr<», produced twelve 
years later, has convinct^d anothnr 
chancellor that the diH!reo was erro¬ 
neous in its determination of the Ju¬ 
risdictional fact of residence. 

Md.—Ewald V. Bwald, 176 A. 464, 167 
Md. 594. 

57.30 Ky.—Perreo v. Perree, 149 S. 

W.2d 719, 285 Ky. 826. 

N.D.—Schtllerstrom v. Schlllerstrom, 
32 N.W.2d 106, 75 N.D. 667, 2 A. 
L.R.2d 271. 

Persons afCeeted by rule firenerally st*e 
infra subdivision c of this sec¬ 
tion. 

Principles forminflr basis of dootrlne 
of res Judicata 

If a court erroneously determines 
that it has Jurisdiction, Us own er¬ 
roneous determinati<m does not Kivt* 
it any true Jurisdiction of case as 
27A C. J.S.—46 


a whole, but in accordance with prin¬ 
ciples which also form basis for doc¬ 
trine of res judicata judfinment may, 
after it becomes dnal, be bindinfir on 
parties to suit and not subject to 
collateral attack by them. 

Mass.—Old Colony Trust Co. v. Port¬ 
er, 88 N.E.2d 135, 324 Mass. 681, 
12 A.L.Il.2d 706. 

57.35 Mass.—Old Colony Trust Co. 

V. Porter, supra. 

58. D,C.—^Kcnt v, Buchanan, 149 P. 

2d 280, 80 U.S.APP.D.C. 60, 

Pla.—In re Base's Estate, 12 So.2d 
116, ir,2 Pla, 277. 

Ga.—Hansberfirer v. Hansberger, 186 
S.E. 810, 182 Ga, 495—Schulze v. 
Schulze, 101 S,B. 183, 149 Ga. 632. 
Iowa,—Newcomer v. Newcomer, 201 
N.W. 579, 190 Iowa 290. 

N.Y.—Conklin v. Conklin, 39 N.T.S. 
2d 825, 179 Misc. 766, affirmed 48 
N.Y,S.2<1 333. 267 App.Div. 919. 

19 C.J. p 175 note 64. 
SflCisrepresosLtation. of citizenship and 
residence 

(DA judgment of divorce attacked 
on ground that wife who obtained 
divorce perpetrated a fraud in mis- 
reproHcntlng that she possessed re¬ 
quired citizenship and residence was 
not void where requirement of resi¬ 
dence is not regarded as Jurisdic¬ 
tional and could not be collaterally 
attacked. 

Tex.—^ICieke v. Cox, Civ.App., 300 S. 

W. 2d 309. 

(2) Statutory period for residence 
of plaintiff as jurisdictional or not 
jurisdictional see supra § 75. 
Intrinsic fraud 

(1) Where jurisdiction of divorce 
suit In state court attached by vir¬ 
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tue of lawful waiver of citation by 
nonresident, decree entered therein 
could not be collaterally attacked in 
federal court on ground of intrinsic 
fraud. 

U.S.—Atkinson v. Atkinson, C.C.A. 
Tex., 132 P.2d 917. 

(2) If false testimony is given in 
divorce action, so that it can be said 
that a fraud was perpetrated on 
court, it is that type of fraud which 
is “intrinsic,’* and issue cannot be 
relitigated by a party to divorce ac¬ 
tion in a collateral proceeding. 

Wash.—^Hammond v. Hammond, 278 
P.2d 387, 45 Wash,2d 855. 

Perjury 

(1) Generally, perjury is not 
ground for collateral attack on di¬ 
vorce decree. 

Miss.—Kirby v. Kent, 160 So. 669, 
172 Miss. 457, 99 A.L.H. 1303. 

(2) This is particularly true where 
perjury relates to cause for divorce. 
N.C.—Carpenter v. Carpenter, 93 S. 

B.2d 617, 244 N.C. 286. 

Concealment of prior marriage 
AVhere validity of a marriage was 
determined by a separation Judg¬ 
ment, allegation in subsequent ac¬ 
tion collaterally attacking Judgment 
that husband’s concealment of his 
prior marriage constituted fraud 
would not be a sufficient basis on 
which to deprive earlier Judgment of 
its conclusive effect 
N.Y.—Statter v. Statter, 143 N.E.2d 
10, 2 N.T.2d 668, 163 N.T.S.2d 13. 

58.5 Mont.—Deich v. Deich, 323 P. 
2d 35. 

Defendant submitting to Jurisdiction 
Where wife was properly served 
by publication and submitted herself 
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ject to collateral attack for fraud only if the fraud 
induced the court to exercise a jurisdiction which 
under the actual facts it did not have.58-lo How¬ 
ever, it has been broadly held that a collateral at¬ 
tack may be made on a divorce decree when it has 
been procured by fraud practiced in the action un¬ 
der attack.58.i6 More specifically, it has been held 
that a decree of divorce may be attacked collaterally 
for fraud perpetrated on the court or on one of the 
parties to the action ;59 and that where the fraud 
gives ^ the court only colorable jurisdiction its de¬ 
cree is void and subject to collateral attack.®^ 

Where fraud practiced on a party goes to the 
jurisdiction of the court, or where defendant is 
prevented from appearing, it has been held that 
evidence dehors the record may be shown in a col¬ 
lateral attack on the decree. 5®* 5 


a Persons Affected by Rule 

Ordinarily, a final decree of divorce may not be col 
laterally attacked by the parties thereto; but a stranger 
is not prohibited from impeaching the validity of the 
decree If his rights are affected thereby, provided, unless 
the decree is absolutely void, they existed prior to its 
rendition. 

As a general rule, a final decree of divorce may 
not be collaterally attacked by the parties there- 
to.«o .60 A. stranger to the record, who was not a 
party to the divorce action or in privity with a party, 
is not prohibited from impeaching the validity of 
the divorce decree in a collateral proceeding;60.6B 
but he must show that his legal or equitable rights 
were thereby invaded,6i or that he has rights, claims, 
or interests which would be injuriously affected by 


to jurisdiction of court through her 
own chosen attorneys, was given no¬ 
tice and had a right to present 
proofs on issue of husband's resi¬ 
dence in county where divorce suit 
was instituted, and evidence was in¬ 
troduced to establish husband’s resi¬ 
dence, and court entered a decree of 
divorce for husband, wife could not 
collaterally attack by facts and evi¬ 
dence dehors record such decree on 
ground that husband’s residence was 
not in fact in county where suit was 
instituted and that testimony con¬ 
cerning residence was false. 

—Steffens v. Steffens, 96 N.E.2d 
458, 408 Ill. 150. 

68,10 Ind.—^Hegarty v, Curtis, 95 N. 
B.2d 706, 121 Ind.App. 74. 

58.15 N.T,—^Richards v. Richards, 
153 N.Y.S.2d 979, 2 Misc.2d 596, ap¬ 
plying law of New Jersey. 

Extrinsic fraud or defrauding third 
person 

A divorce decree may be Impeached 
in collateral proceeding, if obtained 
by extrinsic fraud or collusion of 
parties for purpose of defrauding 
third person. 

Pa.—In re Thorn’s Estate, 46 A,2d 
258, 353 Pa. 603. 


58. N.T.—Hall v. Hall, 123 N.T.S. 

1056, 139 App.Div. 120. 

19 C.J. p 175 note 65. 

If obtained by fraud growing out 
of matter extrinsic or collateral to 
matter tried by court rendering a di¬ 
vorce decree, decree may be collat¬ 
erally attacked. 

U.S.—Daniels v. Benedict, C.C.C 0 I 0 .. 
60 F. 347. 

60. m Illinois 

(1) Rule stated in text has been 
declared. 

Ill.—In re Goldberg's Estate, 5 N.B. 
2d 863, 288 IlLApp. 203, certiorari 
denied Goldberg v. Goldberg, 58 S. 
Ct 12, 302 TJ.S. 693, 82 L.Ed. 636. 


(2) It has also been held where 
husband induced city court to take 
Jurisdiction of divorce suit by false 
representation that he was a resi¬ 
dent, although he had never lived in 
city, city court had no jurisdiction 
and its decree of divorce was void 
and subject to collateral attack. 
Ill*““R-iddlesbarger v. Riddlesbarger, 

83 N.E.2d 382, 336 Ill.App. 266. 

(3) However, supreme court in dis¬ 
cussing Goldberg case has stated 
that “the language in that opinion 
appears to be somewhat at variance 
with ♦ • • [certain cases in the 
Supreme Court and] the denial of a 
leave to appeal cannot be construed 
to mean that this court adopts all 
the reasoning of the Appellate Court 
opinion.” 

Ill.—-Steffens v. Steffens, 96 N.B.2d 
458, 408 Ill. 160. 

60.5 Ill.—Steffens v. Steffens, supra. 

Where there Is uo personal service 
in a divorce action, divorce decree 
may be subject of a collateral attack 
on ground of lack of jurisdiction and 
fraud in procurement affecting juris¬ 
diction. 

Ga.—Robertson v. Robertson, 83 S.B 
2d 619, 90 Ga.App. 676. 


60.50 Cal.—-Petry v. Petry, 118 P.2d 
498, 47 C.A.2d 694. 

Ind.—-Novak v. Novak, 133 N-E.2d 
678, 126 Ind-App. 428. 

Okl.—Smith v. Smith, 242 P.2d 436 
20G Okl. 206. 

Wash-—-Hammond v. Hammond. 278 
P.2d 387, 45 Wash.2d 865. 

Judgment based on erroneous deter¬ 
mination of jurisdiction as not sub¬ 
ject to collateral attack by parties 
see supra subdivision a of this sec¬ 
tion. 

Decree as res Judicata as between 
parties see infra § 174. 

Party procuring or acquiescing in de¬ 
cree as not being permitted to 
Question validity of decree see in¬ 
fra § 173 (3). 


Bvea though divorce decree was 
ceyoad power of court for want of 
statutory jurisdiction, it was never¬ 
theless binding on parties until and 
unless reversed on direct attack. 
Mass.—^Dennis v. Dennis, 147 N.B.2d 
828. 


Where court had Jnrisdlctloti of 
parties aad of subject matter of di¬ 
vorce suit, judgment could not be 
collaterally attacked by party. 

Tenn.—^Rutledge v. Rutledge, 281 S. 
W.2d 666, 198 Tenn. 665. 

*83 a 

W.2d 163, error refused. 

60.55 Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Higgins, 129 P.2d 929, 
64 C.A.2d 770. 

Del.—Anonymous v. Anonymous, 85 
A.2d 706, 7 Terry 468, aJHrmed Du 
Pont V. Du Pont, 90 .A2d 468, 8 
Terry 231, certiorari denied 73 S.Ct. 
46, 344 U.S. 836, 97 L.Ed. 651. 
Judgment based on erroneous deter¬ 
mination as to jurisdiction as sub¬ 
ject to collateral attack by stran¬ 
gers see supra subdivision a of this 
section. 

Invalidity of decree vdd for want 
of juxisdictlon of parties or of sub¬ 
ject matter may be asserted in a 
proper case by stranger in any pro¬ 
ceeding to which he is proper party. 
Ohio.—Suiter v. Suiter, 67 N.B.2d 616, 
74 Ohio App. 44. 

61. Miss.—^Kirby v. Kent, 160 So. 
669, 172 Miss. 467, 99 A.L.R. 1303 
—Sykes v. Sykes, 139 So. 853, 162 
Miss. 487. 

N.Y.—Conklin v. Conklin, 39 N.Y.S. 
2d 825, 179 Misc. 766, affirmed 48 
N.Y.S.2d 333, 267 App.Div. 919. 
Want of jurisdiction 
Generally, a stranger may collat¬ 
erally attack a decree of divorce for 
want of jurisdiction of court enter¬ 
ing it where his property rights are 
injuriously affected thereby. 

S.C.—^Bx parte Nimmer, 47 S.B.2d 
716, 212 S.a 311. 
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the enforcement of the decree,and which ac¬ 
crued prior to its rendition,unless the decree is 
absolutely void.®l-i5 If the decree is wholly void, 
the right of a stranger to attack the juc^ent does 
not depend on the decree working an injury to him 
at the time of its entry,61.20 but it is enough that at 
the time of the attack he has rights, claims, or in¬ 
terests which would be injuriously affected by the 
enforcement of the decree.6i.26 
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d. Wliat Constitutes 

Any attempt to Impeach a divorce decree In a pro¬ 
ceeding not directly seeking the annulment op cancella¬ 
tion of the decree constitutes a collateral attack thereon. 

Generally speaking, any attempt to impeach a 
divorce decree in a proceeding not directly seeking 
the annulment or cancellation of such decree must 
be taken and construed as a collateral attack there¬ 
on. Under some circumstances even a proceeding 


61.5 Del.—^Anonymous v. Anony¬ 
mous, 85 A.2d 706, 7 Terry 468, af¬ 
firmed Du Pont V. Du Pont, 90 A.2d 
468, 8 Terry 231, certiorari denied 
73 S.Ct. 46, 344 U.S. 836, 97 L.Ed. 
651. 

61.10 Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Hiffgins, 129 P.2d 929, 
64 C.A.2d 779. 

Del.—Anonymous v. Anonymous, 85 
A.2d 706, 7 Terry 468, affirmed Du 
Pont V. Du Pont, 90 A.2d 468, 8 
Terry 231, certiorari denied 73 S. 
Ct. 46, 344 U.S. 836, 97 L.Ed. C51. 
Pla.—de Mariffny v. de Marlgny, 43 
So.2d 442. 

N.C.—Carpenter v. Carpenter, 93 S.E. 

2d 617, 244 N.C. 286. 

Ohio.—Plater v. Jefferson, App., 136 
N.E,2d 111. 

Tex.—^Kleke v. Cox, Civ.App., 300 S. 
W.2d 309. 

A suhseguent spouse of oue of par¬ 
ties to a divorce judfirment, regular 
and Anal on its face, havinK no rigrht 
or interest existing at time of Judg¬ 
ment, cannot attack it. 

Tex.—^Kieko v. Cox, supra. 

Only if stranger had a preexisting 
right at time judgmf*nt was entered 
which was pr(*Judieed by entry may 
he be permitted to make a collateral 
attack on Judgment because of fraud 
or collusion. 

Del.—^Du Pont v. Du l»ont, 90 A.2d 
468, 8 Terry 231, certiorari denied 
73 S.Ct. 40, 344 U.S. 836, 97 L.Ed. 
651, applying law of Texas. 

Child horn after divorce 
One claiming to bo legitimate child 
of parties who wore divoret‘d long 
before his birth wa.s required to es¬ 
tablish that parties wore in fact his 
father and mother before htj could be 
heard to question validity of divorce. 
IT.T.—Urquhart v. Urquhart, 92 N.Y. 

S. 2d 484, 196 Mlsc. 664, affirmed 97 
]Sr.Y.S.2d 200, 277 App.Dlv. 762. 

61.16 Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Higgins, 129 P.2a 929, 
64 C.A.2d 779. 

Del.—^Anonymous v. Anonymous, 85 
A.2d 706, 7 Terry 468, affirmed Du 
Pont V. Du Pont, 90 A.2d 468, 8 
Terry 231. certiorari denied 73 S. 
Ct. 46, 344 U.S. 836, 97 L.Ed. 661. 
N.T.—.in re Vcltri's Estate, 113 N. 

T. S.2d 146, 202 Misc. 401. 
fraud aud collusion 

<1) Pact that a decree, regular on 
its face, was procured by fraud or 


collusion does not render it void and 
subject to collateral attack by a 
stranger not claiming rights prior to 
its rendition. 

—Anonymous v. Anonymous, 85 

A. 2d 706, 7 Terry 468, affirmed Du 
Pont V. Du Pont, 90 A.2d 468, 8 
Terry 231, certiorari denied 73 S. 
Ct. 46, 344 U.S. 836, 97 L.Ed. 661. 

D.C.—Kent v. Buchanan, 149 P.2d 
289, 80 U.S.APP.D.C. 60. 

N.Y.—Richards v. Richards, 163 N.Y. 
S.2d 979. 2 M:isc.2d 696, applying 
law of New Jersey. 

Ohio.—^Plater v. Jefferson, App., 136 
N.E.2d 111. 

Tex.—Kleke v. Cox, Civ.App., 300 S. 
W.2d 309. 

(2) So, a divorce decree allegedly 
obtained by perjury relating to cause 
of divorce is at most voidable and 
not void and cannot be attacked by 
subsequent spouse of one of parties. 
N.C.—Carpenter v. Carpenter, 93 S. 

B. 2d 617, 244 N.C. 286. 

(3) Where record in divorce case 
showed that court had Jurisdiction 
of parties and over subject matter, 
allegations of fraud and perjury in 
obtaining divorce decree were not 
sufficient to support a collateral at¬ 
tack on decree in action by one of 
parties to divorce case against a 
stranger for breach of marriage 
promise. 

D.C.—^Kent v. Buchanan, 149 P.2d 289, 
80 U.S.APP.D.C. 60. 

61.20 Mass.—Old Colony Trust Co. 
v. Porter, 88 N.B.2d 135, 324 Mass. 
581, 12 A.L.R.2d 706. 

61.25 Mass.—Old Colony Trust Co. 
V. Porter, supra. 

Director of Naturalization as rep- 
re.sentative of United States in state 
court proceedings had right to at¬ 
tack Mexican mail order divorce of 
applicant for naturalization and so 
sluiw applicant was not wife of 
American citizen. 

N.Y.—Petition of Morss, 37 N.T.S.2d 
298, 

62. Cal.—^Hamblin v. Superior Court 
of Los Angeles County, 233 P. 337, 
195 C. 364, 43 A.L.R. 1609. 

Borg V. Borg, 76 P.2d 218, 25 C. 
A.2d 26—^Ex parte Morgan, 289 P. 
647, lOfi C.A. 602. 

Iowa.—Hobson v. Dempsey Const. 

Co., 7 N.W.2d 896, 232 Iowa 1226. 
Miss.—Honeywell v. Aaron, 87 So.2d 
662, 228 Miss. 284, modified on oth¬ 
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er grounds and suggestion of er¬ 
ror overruled 88 So.2d 668, 228 
Miss. 284. 

Mo.—^Ray v. Ray, 50 S.W.2d 142, 330 
Mo. 630. 

Nev.—Barber v. Barber, 222 P. 284, 
47 Nev. 377. 39 A.L.R. 706. 

N'.Y.—Statter v. Statter, 143 N.B.2d 
10, 2 N.Y.2d 668, 163 N.Y.S.2d 13. 

Corpus Juris Secundum cited in 
Conklin v. Conklin, 39 N.Y.S.2d 825, 
829, 179 Mlsc. 766, affirmed 48 N. 
Y.S.2d 333, 267 App.Dlv. 919—In re 
Hurter, 181 N.Y.S. 75, 111 Misc. 
86 . 

Ohio.—Plater v. Jefferson, App., 136 
N.E.2d 111. 

Or.—Steiwer v. Steiwer. 230 P. 369, 
112 Or. 486—^In re Stewards Es¬ 
tate. 223 P. 727, 110 Or. 408. 
Tenn.—Turner v. Bell, 279 S.W.2d 71, 
198 Tenn. 232, certiorari denied 76 
S.Ct 83, 350 U.S. 842, 100 L.Ed. 83. 
Tex.—Grago v. Raines, Civ.App., 268 
S.W.2d 724—^Hamilton v. Craig, 
Civ.App., 267 S.W.2d 600—Cook v. 
Cook, Civ.App., 233 S.W.2d 163, er¬ 
ror refused. 

Utah.—Salt Lake City v. Industrial 
Commission, 22 P.2d 1046, 82 Utah 
179. 

Contempt proceedings to enforce de¬ 
cree 

Contempt proceedings brought for 
failure to comply with divorce de¬ 
cree are independent of divorce pro¬ 
ceedings and an attack made in such 
proceedings on the divorce decree 
constitutes a collateral attack, es¬ 
pecially since attack is not made for 
direct purpose of impeaching or over¬ 
turning decree, but for collateral pur¬ 
pose of excusing violation of decree. 
Mont.—State ex rel. Enochs v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Missoula County, 123 
P.2d 971, 113 Mont. 227. 

Annulment proceeding in which 
husband attacked validity of decree 
of divorce previously obtained by 
wife from former husband was col¬ 
lateral attack. 

U.S.—Cook V. Cook, Vt, 72 S.Ct. 167, 
342 U.S. 126, 96 L.Ed. 146. 

Answer alleging Invalidity hut not 
seeking affirmative relief 
In wife’s action for separation, 
husband’s answer alleging invalidity 
of wife’s divorce from previous hus¬ 
band was a collateral attack on di¬ 
vorce decree, even though husband 
sought no affirmative relief, since it 
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to set aside a decree may constitute a collateral at¬ 
tack,63 as, for instance, where such proceeding has 
for its primary purpose the obtaining of independent 
relief and the setting aside of the divorce decree is 
but incidental to the main purpose.64 However, not 
every proceeding touching issues present in the di¬ 
vorce proceeding constitutes a collateral attack on 
the divorce decree.64.5 while an attack on a sub¬ 
sisting divorce decree in an action for a declaratory 
judgment has been considered a collateral at¬ 
tack,64.10 it has also been held that an action for a 
declaratory judgment to construe a divorce decree 
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does not constitute a collateral attack on the de. 

cree.*^-i6 

e. Parties, Pleading, and Evidence 

The general rules with respect to parties, pleadlno 
and evidence apply in a proceeding in which a divorM 
decree is sought to be impeached coiiateraiiy. 

General rules as to parties,«5 pleading,66 and evi¬ 
dence®’^ must be observed in proceedings in which 
a decree is sought to be impeached collaterally. 
Under some circumstances, it seems, a defendant 
against whom a decree was rendered may be a 
proper, or even necessary, party.68 


was an attempt to impeach divorce 
in a proceeding* not directly seeking 
its annulment or cancellation. 

N.T.—Conklin v. Conklin, 39 N.T.S. 
2d 825, 179 Misc. 766, affirmed 48 
N.T.S.2d 333, 267 App.Div. 919. 

An action charging defendants with 
conspiring to testify falsely against 
plaintiff in a prior divorce action, in 
which decree was entered against 
plaintiff, constituted a collateral at¬ 
tack on divorce decree, and could not 
be maintained. 

N.J.—Kantor v. Kessler, 40 A.2d 607, 
132 N.J.Law 336. 

Direct attack 

Motion to vacate default divorce 
decree on ground that order of pub¬ 
lication was void was direct attack 
in same cause of action, and not a 
collateral attack on decree. 

Mo.—Orrlck v. Orrick, App„ 233 S. 
W.2d 826. 

63. Ariz.—Schuster v. Schuster, 73 
P.2d 13*15, 51 Ariz. 1. 

Cal.—Borenstein v. Borenstein, 125 
P.2d 465, 20 C.2d 379. 

Tex.—Kieke v. Cox, Civ.App., 300 S. 
W.2d 309. 

Petition after thirty days 
Petition to vacate and set aside di¬ 
vorce decree, where filed after thirty 
days from rendition of decree, was a 
collateral attack on decree. 

Ill.—^Anderson v. Anderson, 124 N'.E. 
2d 66, 4 Ill.App.2d 330. 

Action filed after term to set aside 
judgment on ground that judgment 
was obtained on false testimony was 
a collateral attack and not a direct 
attack. 

Mo.—Smiley v. Smiley, App., 207 S. 
W.2d 862. 

64. Ariz.—Schuster v. Schuster, 73 
P.2d 1345, 51 Ariz. 1. 

Qa*—Thomas v. Lambert, 1 S.E.2d 
443.187 Ga. 616. 

64.5 Proceedings Involving liability 
for support of chUd bom after 
decree 

Where husband in divorce suit al¬ 
leged that he and wife had been sep¬ 
arated on a certain date and a decree 
was granted on ground of cruelty, 


in a subsequent proceeding involving 
husband's liability for support of a 
child born after decree in an action 
in which issue was not when par¬ 
ties separated prior to divorce, but 
whether or not husband continued to 
visit wife late enough to be father 
of child in question, wife’s testi¬ 
mony as to visits at a time later 
than that alleged in divorce suit as 
date of separation did not constitute 
a collateral attack on decree. 

Miss.—Thames v. Thames, 76 So.2d 
707, 222 Miss. 617. 

Suit to enforce valid contract for 
support entered into prior to divorce 
does not constitute collateral attack 
on divorce decree where decree made 
no provision for support. 

Mich.—^Nance v. Gentry, 5 N.W.2d 
689, 303 Mich. 121. 

64. X0 Ind.—Bowser v. Tobin, 18 N. 
E.2d 773, 215 Ind. 99. 

64.15 Iowa,—Whitworth v. Helnzle, 
70 N.W.2d 536, 246 Iowa 1155. 

65. Iowa.—^Richardson v. King, 135 
N-.W, 640, 157 Iowa 287. 

68. Kan.—^Larimer v. Knoyle, 23 P. 

487, 43 Kan. 338. 

19 C.J. p 174 note 43. 

67. Presumptions and recitals see 
infra § 173 (2). 

Burden of proof 

Tlie burden is on a party seeking 
collaterally to attack a divorce de¬ 
cree to establish its invalidity. 

U.S.—Locomotive Engineers Mut. 
Life & Acc. Ins. A.ss’n v. Laurent, 
C.A,I11., 172 P.2d 889. 

Carpenter v. Carpenter, I>.C.Pla., 
93 P.Supp. 225. 

Kan.—Tomlinson v. Tomlinson, 246 
P. 980, 121 Kan. 206. 

La.—Logwood V. Logwood, 168 So. 
310, 185 La. 1. 

Mich.—Bankers Trust Co. of Detroit 

V. Poto, 4 N.W.2d 54, 301 Mich. 
676. 

Miss.—^Honeywell v. Aaron, 88 So.2d 
558, 228 Miss. 284. 

N’.Y.—In re Spring’s Estate, 117 N. 
y.S.2d 356, 280 App.Div. 642, re¬ 
argument denied 117 N.Y.S.2d 917 
281 App.Div. 776. 
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Utah.—Salt Lake City v. Industrial 
Commission, 22 P.2d 1046. 82 Utah 
179. 

W.Va.—Suter v. Suter, 37 S.E 2d 474 
128 W.Va. 511. 

Divorce proceedings admissible 
Where sole heir of decedent sought 
to enjoin divorced wife of decedent 
from interfering with heir’s rights 
in property of decedent, at interloc¬ 
utory hearing, admission of divorce 
proceedings over objection that it 
was not shown that court in divorce 
suit had jurisdiction because it was 
not shown that service was perfect¬ 
ed by publication was not error, 
where order in divorce proceedings 
recited compliance with requisites 
for service by publication. 

Go.—Byrd v. Wells, 11 S.E.2d 887. 
191 Ga. 265. 

Order not entitled to consideration 
Where collateral attack against di¬ 
vorce decree showed that order for 
publication was not register’s act, 
and that he did not sign, file, or ap¬ 
prove it as his own and that it was 
placed in files by complainant’s coun¬ 
sel, court could not consider order. 
Ala.—Smith v. Smith. 23 So.2d 605, 
247 Ala. 213. 

Evidence held sufficient 
To show that no extrinsic fraud 
was used in procuring divorce de¬ 
cree. 

Cal.—Hart v. Richardson, 285 P.2d 
685, 134 C.A.2d 242. 

Evidence held insufficient 

(1) To establish invalidity of di¬ 
vorce decree on collateral attack. 

La.—Logwood v. Logwood, 168 So. 

310, 185 La. 1. 

Key V. Jones, La.App., 181 So. 
631. 

(2) To establish want of jurisdic¬ 
tion of person of defendant. 

III.—Prewitt V. Prewitt, 73 N.B.2d 
312, 397 Ill. 178. 

N.Y.—In re Spring’s Estate, 117 N. 
y.S.2d 366, 280 App.Div. 042, re- 
argument denied 117 N.Y.S.2d 917, 
281 App.Div. 776. 

38. Iowa.—^Richardson v. King, 135 
N.W. 640, 167 Iowa 287. 

19 C.J. p 174 note 47. 
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§ 173(2). -Presumptions and Recitals 

On a collateral attack on a divorce decree, all reason- 
able intendments and presumptions are taken in favor 
of the decree and recitals In the record are conclusive. 

On a collateral attack on a judgment or decree 
rendered in a divorce proceeding all reasonable in¬ 
tendments and presumptions are taken in favor of 
the decree sought to be impeached,69 and a clear 
case is required to overcome the presumption and 
establish the invalidity of the decree.69.5 The pre¬ 
sumption of validity which surrounds a divorce de¬ 
cree includes the presumption of the existence of 
every essential fact which must have existed in or¬ 
der for the court to have rendered a valid decree.®^-!® 
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Thus, in the absence of a showing to the contrary, 
it will be presumed in favor of the validity of the 
decree that legal and proper process was issued in 
the action and duly served, 69-15 and that the court 
rendering it had jurisdiction,'^® especially where 
tlie decree has existed unassailed for a long period 
of timeJi However, the presumptions in favor of 
a divorce decree cannot be invoked where the re¬ 
cital of the decree is contradicted by the record 2 
and no intendment of law or presumption of fact 
can be made in favor of the jurisdiction where the 
statute purporting to confer it is voidMoreover, 
with respect to courts exercising special and limited 
jurisdiction, the existence of jurisdictional facts is 


69. U.S.—^Locomotive Engineers Mut. 
Life & Acc. Ins. Ass’n v. Laurent, 
C.A.I11., 172 F.2d 889—Green v. 
Green. C,C.A.Cal., 100 F.2d 241, cer¬ 
tiorari denied 59 S.Ct 594, 306 U.S. 
651, S3 L.Ed. 1050. 

Ala.—Sams v. Sams, 6 So.2d 774, 242 
Ala. 240—^Wilkerson v. Wilkerson, 
161 So. 820, 230 Ala. 567. 

Ark.—-Dilk V. Scott, 286 S.W.2d 9, 225 
Ark. 861. 

Cal.—^Boronsteln v. Boronstein, 125 
P.2d 465, 20 C.2d 379—In re Lee’s 
Estate, 253 P. 145, 200 C. 310. 

Marvin v. Marvin, 116 P.2d 151, 
46 C.A.2d 551. 

Ga.—Sohulzse v. Schulze, 101 S.E. 183, 
149 Ga. 532. 

Ill.—StefCens v, Steffens, 90 N.E.2d 
458, 408 Ill. 350—Prewitt v. Prew¬ 
itt, 73 N.M.2a 312, 397 Ill. 178— 
Cullen v. Stevfns, 58 N.E.2d 456, 
389 Ill. 35—^Murphy v. Murphy, 175 
N.B. 378, 343 Ill. 234. 

Anderson v. Andt'rson, 124 N.E. 
2d 66, 4 lll.App.2a 330. 

Ky.—Begley v. Jones, 54 S,W.2d 639, 
246 Ky. 136—Bailey v. Jones, 14 
S.W.2d 152, 228 Ky. 42. 

La.—Wilson v. Calvin, 59 So.2d 451, 
221 La, 451—Logwood v. Logwood, 
168 So. 310, 185 La. 1. 

Mo.—Buy V. Bay, 60 S.\V.2d 142, 330 
Mo. 530. 

Lewis V. I.(»wis, 176 S.\V.2d 556, 
238 Mo.App. 17.3. 

N.T.—In ro Spring’s Kslnte, 117 N, 
Y.S.2d 356, 280 App.niv. 642, n- 
argument denied 117 N.V.S.2d 917, 
281 App.Div. 77C. 

Okl.—In re Croueh’a Estate, 126 I>.2d 
994, 191 Okl. 74. 

Pa.—Magistro v. Magistro, 127 A,2d 
768, 182 Pa.Supcr. 487. 

Tenn.—Page v. Turcolt. 167 S.\V,2d 
350, 179 Tenn. 491. 

Utah.—Corpus Juris died In Salt 
Lake City v. Industrial Commis¬ 
sion, 22 P.2a 1046, 1048, 82 Utah 
179. 

19 C.J. p 176 note 68. 

Public ooaoeru for marriage rela- 

tioushlp and legitimacy of children 


require that rule giving decree col¬ 
laterally attacked all reasonable in¬ 
tendments and presumptions in its 
favor be given special application in 
determining validity of decrees ren¬ 
dered In divorce proceedings. 

Tenn.—Stephenson v. Stephenson, 
App., 298 S.W.2d 36. 

69.5 La.—Wilson v. Calvin, 59 So.2d 
451, 221 La. 451. 

Burden of proof as on attacker see 
supra § 173 (1) e. 

69.10 Cal.—^Borenstein v. Borenstein, 
125 P.2d 465, 20 C.2d 379. 

Mo.—^Lewis V. Lewis, 176 S.W.2d 
566, 238 MO.APP. 173. 

Okl.—In re Crouch’s Estate, 126 P. 
2d 994, 191 Okl. 74. 

69.15 La,—Wilson v. Calvin, 59 So. 
2d 461, 221 La. 451—^Logwood v. 
Logwood, 168 So. 310, 185 La. 1. 
Miss.—Honeywell v. Aaron, 87 So.2d 
562, 228 Miss. 284, modified on 
other grounds and suggestion of 
error overruled 88 So.2d 558, 228 
Miss. 284. 

N.Y.—In rc Spring’s Estate, 117 N. 
Y,S.2d 366, 280 App.Div. 642, re- 
argument denied 117 N.Y.S.2d 917, 
281 App.Div. 776. 

Okl.—In re Crouch’s Estate, 126 P. 
2d 994, 3 91 Okl. 74. 

TO. Cal.—In rc Lee’s Estate, 253 P. 
115, 200 C. 310. 

Ill.—Cullen V. Stevens, 68 N.E.2d 466, 
389 111. 36. 

Ander.son v. Anderson, 124 N.B. 
2cl i;6, 4 I1l.App.2d 330. 

IiKl.—Bowser v. Tobin, 18 N.B.2d 773, 
215 Ind. 99. 

Kan.—TomHn,son v. Tomlinson, 216 
P. 080, 121 lOin. 206. 

Ky.—Bailey v. Jones, 14 S.W.2d 152, 
228 Ky, 42. 

Mass.—Tlorney v. Tierney, 126 N.E. 

2d 413, 332 Mass. 414. 

MIhh.—H oneywell v. Aaron, 87 So. 
2d 562, 228 Miss. 284, modified 
on other grounds and suggestion 
of error overruled 88 So.2d 558, 
228 Miss. 284. 
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Okl.—^In re Crouch’s Estate, 126 P. 
2d 994, 191 Okl. 74. 

Vt—Morris v. Morris, 108 A.2d 258, 
118 Vt. 270. 

Wash.—^Mouser v. O’Sullivan, 166 P. 

2d 655, 22 Wash.2d 543. 

19 C.J. p 176 note 68. 

Jurisdiction of parties by court of 
general Jurisdiction 
Where court rendering divorce 
Judgment is court of general juris¬ 
diction, presumption exists that court 
acquired Jurisdiction of persons or 
parties to proceedings. 

Mo.—Lewis v. Lewis, 176 S.W.2d 556. 
238 Mo.App. 173. 

71. U.S.—Corpus Juris cited in 
Drummond v. Lynch, C.C.A.Tex., 82 
F.2d 806, 809. 

Ind.—^Bowser v. Tobin, 18 N.E.2d 
773, 215 Ind. 99. 

19 C.J. p 176 note 69. 

Issuance of proper subpoena 
In a collateral attack on a decree 
of divorce after lapse of over thirty 
years, where original subpoena issu¬ 
ed for defendant does not show a 
seal of court, it will be presumed 
that court before granting decree 
ordered a proper subpoena issued, 
which was properly executed on de¬ 
fendant. 

Miss.—McAllum v. Spinks, 91 So. 
694, 129 Miss. 237. 

72. Or.—^In re Stewart’s Estate, 223 
P. 727, 110 Or. 408. 

Defect apparent from indorsement 
Where it appears by the indorse¬ 
ment of the filing of the complaint 
that the statutory time for publica¬ 
tion of summons could not have in¬ 
tervened between the filing of the 
complaint and the rendition of the 
decree, notwithstanding a recital in 
the decree that defendant had been 
duly served by publication. 

Or.—^Northeut v. Lemery, 8 Or. 316. 

73. Utah.—In re Christiansen, 53 P. 
1003, 17 Utah 412, 70 Am.S.R. 794, 
41 L.R.A. 604. 
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not inferred from the exercise of jurisdiction^ but 
must affirmatively appear from the recordJ^ 

Recitals in the record of a domestic divorce suit 
are conclusive in a collateral attack on the decree.75 
A recital in the decree which is contradicted by the 
record upon which the decree is based must, how¬ 
ever, give way to the record.76 Recitals of evidence 
which do not profess to include all the facts before 
the court do not preclude the presumption that all 
facts necessary to support the decree were before 
the courtJ7 

74, Ala.—Grimm v. Grimm, 99 So. 

301, 211 Ala. 13—^Martin v. Mar¬ 
tin, 65 So. 632, 173 Ala. 106. 

Bale recosrnlzed 1)at held inapplica- 

hle on facts. 

Mo.—Ray v. Ray, 50 S.W.2d 142, 330 
Mo. 530. 

75. Cal.—^Luckett v. La Tour, 9 P. 

2d 886, 122 C.A. 271. 

Ill.—Roy V. Upton. 234 Ill.App. 63— 

Tohias v. Tobias, 208 Ill.App. 639. 

Miss.—Chambliss v. Chambliss, 181 
So. 715, 182 Miss. 480. 

Tex.—Cook V. Cook. Clv.App., 233 S. 

W.2d 163, error refused. 

19 C.J. p 176 note 66. 

finding and Judgment on Jnxlsdlc- 
tional facts is final and conclusive 
against collateral attack. 

Mo.—Ray v. Ray. 60 S.W.2d 142, 330 
Mo. 630—^Reger v. Reger, 293 S.W. 

414, 316 Mo. 1310. 

Bedtals of an order in divorce pro¬ 
ceeding that citation was issued and 
published in manner provided by 
law, and that copy of citation was 
mailed to defendant at her last 
known place of abode, and that serv¬ 
ice of process was perfected by pub¬ 
lication were presumed to be true 
in another proceeding in which va¬ 
lidity of divorce decree was attacked. 

Ga.—Byrd v. Wells, 11 S.E.2d 887, 

191 Ga. 265. 

76. Or.—^In re Stewart’s Estate, 223 
P. 727, 110 Or. 408. 

77. Tex.—Dowdle v. U. S. Fidelity 
& Guaranty Co., Com.App., 255 S. 

W. 388. 

78. U.S.—Cole V. Blankenship, C.C. 

A.W.Va., 30 F.2d 211. 

Ariz.—Green v. Green, 269 P.2d 718, 

77 Ariz, 219. 

Cal.—re Davis' Estate, 101 P.2d 
761, 38 C.A.2d 679, rehearing de¬ 
nied 102 P.2d 646, 38 C.A.2d 679. 

Ind.—Denning v. Star Pub. Co., 180 
N.E. 686, 94 Ind.App. 300—Bartle 
V. Walsh Const. Co., 180 N.E. 294, 

94 Ind.App. 171. 

Iowa.—^Wewcomer v. Newcomer, 201 
N.W. 679, 199 Iowa 290. 

Mich.—Gunn v. Gunn, 171 N.W. 371 
205 Mich. 198. 

Okl.—Green v. James, 296 P. 743 
147 Okl. 273. 


§ 173(3). -Estoppel, Laches, and Lit p- 

itations 

A party may be precluded from attacking a divorce 
decree in a collateral proceeding by reason of his conduct 
laches, or by rules of prescription. 

Under some circumstances a party ma y bg pj.g^ 
eluded from attacking a divorce decree in a collater¬ 
al proceeding by reason of his conduct’s or lach- 
es.78.6 Thus, although the rule is not without ex¬ 
ceptions, ’ 8.10 ordinarily, the validity of a divorce de¬ 
cree cannot be questioned in any collateral proceed¬ 
ing by the spouse who obtains it’ 8.16 or acquiesced 


S.C.—Watson V. Watson, 174 S.B. 33 
172 S.C. 362. 

Bisoretlou of cou3rt 
Whether a party is estopped by 
his own conduct to Question validity 
of divorce decree on jurisdictional 
grounds is a matter within sound 
discretion of trial court. 

Ariz.—Green v. Green, 269 P.2d 718, 
77 Ariz. 219. 

Second husband, who lived with 
wife twenty one years with knowl¬ 
edge of her divorce from first hus¬ 
band, rendered after her remarriage, 
could not attack validity of divorce. 
N.T.—Sorensen v. Sorensen, 220 N.Y. 
S. 242, 219 App.Div. 344. 

78.5 D.C.—^Harris v. Harris, 196 F. 
2d 46, 90 tJ.S.App.D.C. 239, certio 
rari denied 73 S.Ct 34, 344 U.S. 
829, 97 L.Ed. 645, rehearing denied 
73 S.Ct. 182, 344 U.S. 888, 97 L.Ed. 
687. 

Party guUty of laches estopped 
Where defendant from whom de¬ 
cedent obtained absolute divorce knew 
of entry of divorce decree and of 
subsequent marriage of decedent to 
plaintiff, and defendant sat idly by 
for nearly twenty years without at¬ 
tacking validity of divorce decree, 
and without attempting to establish 
defendant's rights as wife of de¬ 
cedent, and no reason or excuse for 
delay was shown, defendant was 
guilty of laches and was estopped 
to question validity of divorce de¬ 
cree. 

U.S.—Carpenter v. Carpenter, D.C. 
Fla., 93 F.Supp. 225. 

Attack on subsequent martlage 
barred 

Where first wife of testator was 
barred by laches from contesting va¬ 
lidity of decree divorcing them, she 
could not attack validity of testa¬ 
tor's subsequent marriage to another 
D.C.—Harris v. Harris, 196 F.2d 46 
90 U.S.APP.D.C. 239, certiorari de¬ 
nied 73 S.Ct 34, 344 U.S. 829, 97 
L.Ed. 646, rehearing denied 73 S. 
Ct. 182, 344 U.S. 888, 97 L.Ed. 687. 
Mere delay not laches 

(1) Mere delay in raising a ques-^ 
tion of jurisdiction of court to enter 


1 a divorce decree, or a provision con-1 
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tained therein, does not constitute 
laches, since laches is based on de¬ 
lay of a character which materially 
and prejudicially affects rights of 
party seeking to invoke doctrine. 
N.Y.—^Marsh v. Marsh, 49 N.T.S 2d 

759. 

Tenn.—Brown v. Brown, 281 SW2d 

492, 198 Tenn. 600. 

(2) Where husband procured for^ 
eign divorce and wife did not appear 
in action but received by mail a news¬ 
paper containing a notice of hearing 
of action and husband had subse¬ 
quently remarried, mere fact that 
wife delayed for twelve years after 
learning that husband claimed to 
have secured divorce and to have law¬ 
fully remarried before attacking va¬ 
lidity of divorce in action for de¬ 
claratory judgment did not make her 
guilty of laches, as there was no- 
showing that husband or his second 
wife were prejudiced by delay, it 
not appearing that there were any 
issue, or that they were hampered 
in their defense of action by passage 
of time. 

N.Y.—Marsh v. Marsh, 49 N.Y.S.2d 
759. 


78.10 In a criminal proceeding 
charging accused with aonsupport of 
his wife, accused may show that 
rolatrix was not his wife by reason 
of invalidity of a divorce which he 
procured from another, particularly 
where relatrlx participated in pro¬ 
curement of divorce to a substantial 
extent. 

X-'o.—Commonwealth ex rel. Allison 
V. Allison, 30 A.2d 365, 151 Pa. 
Super. 369. 

78.15 Cal.—Spellons v. Spellens, 317 
P.2d 613, 49 C.2d 210—^Watson v. 
Watson, 246 P.2d 19, 30 C.2d 305— 
Redlker v. Rediker, 221 P.2d 1, 35- 
C.2d 796, 20 A.L.R.2d 1152. 

In re Coleman’s Estate, 281 P. 
2d 667, 132 C.A.2d 137—^Hensgen 
V. Silborman, 197 P.2d 356, 87 C. 
A.2d 668—^In re Hensgen's Estate, 
181 P.2d 69, 80 C.A.2d 78. 

N.Y.—Krause v. Krause, 26 N.E.2d‘ 
200, 282 N.Y. 366. 

Astor V. Astor, 160 N.Y.S.2d 103, 

6 Misc.2d 967—Stewart v. Stewart, 
67 N.Y.S.2d 799, 188 Mlsc. 243— 
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therein, 78*20 as by accepting its benefits,79 such as 
hy remarrying in reliance thereon,79.5 even though 
the decree is void for want of jurisdiction,79.io at 
least, although there is authority to the contrary,79.15 
when he seeks by such assertion to secure prop- 
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erty rights,79.20 So, the validity of a divorce de¬ 
cree cannot be contested on the ground of fraud or 
collusion in its procurement by a party who himself 
has been guilty of fraud*® nor by a party who him- 


Rosenberg v. Perles, 60 N.T.S.2d 
24, 182 Misc. 727. 

Pa. —Commonwealth ex rel. Allison 
V. Allison, 30 A.2d 366, 151 Pa. 
Super. 369. 

g.C.—^Ex parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311. 

miless decree was void ah Initio 
a party procuring a divorce cannot 
collaterally attack it. 
ijeun.—Brown v. Brown, 281 S.W.2d 
492, 198 Tonn. 600—^Turner v. Bell, 
279 S.W.2d 71, 198 Tenn. 232, cer¬ 
tiorari denied 76 S.Ct. 83, 350 XJ.S. 
842, 100 L.Ed. S3. 

Decree Inclnding agreement for sup¬ 
port of wife and child 
Where husband, in securing un¬ 
contested divorce decree, which in¬ 
cluded agreement by husband to pay 
wife alimony and support for child, 
had alleged in petition and at trial 
that child, procured by wife, was is¬ 
sue of marriage, husband could not 
collaterally attack judgment given 
at his request, and agreement was 
supported by consideration and en¬ 
forceable. 

Ohio.—Hartlino v. Hartlino, Com.Pl., 
124 N.B.2d lOfi. 

Party who obtained divorce and ac¬ 
cepted its benefits could not question 
jurisdiction of court grunting it. 
Mich.—Zirkalos v. Zirkalos, 40 N.W. 

2d 313, 326 Mich. 420. 

Minn.—Watson v. Watson, 57 N.W.2d 
691, 238 Minn. 403. 

In G-eorgia 

(1) It has been held that spouse 
obtaining divorce decree is conclu¬ 
sively estopped in law to u.s.sail its 
validity to prejudice of innocent par¬ 
ties. 

Oa.—Phillips V. Phillips, 85 S.E.2d 
427, 211 On. 305. 

(2) However, where record showed 
that decree granting wife divorcti was 
not authorized and was void on its 
face, wife was not estopped lo deny 
validity of decree in subHequ<'nt suit 
against husband for custody of minor 
child and alimony. 

Ga.—^Murray v. Dukes, 52 S.E.2d 468, 
204 Ga. 865. 

78.20 Cal.—In ro Hensgen’s Estate, 
181 P.2d 69, 80 C.A.2d 78. 

Mich.—^Zirkalo.s v. Zirkalos, 40 N.W. 
2d 313, 32C Mich. 420. 

' Change of position 

Equitable estoppel to attack va¬ 
lidity of a divorce may be invoked 
if there has been a change of posi¬ 
tion on part of one pleading estop- 
.pel, based on words or conduct by 


other, in reliance on which pleader I 
has remarried. I 

N.T.-—Marcus v. Marcus, 90 N.T.S.2d 
830, 194 Misc. 464. 

79. Ariz.—Green v. Green, 269 P.2d 
718, 77 Ariz. 219. 

Ind.—Novak v. Novak, 138 N.B.2d 678, 
126 Ind.App. 428. 

Iowa.—^Newcomer v. Newcomer, 201 
N.W. 579, 199 Iowa 290. 

Mich.—Jackson City Bank & Trust 
Co. V. Fredrick, 260 N.W. 908, 271 
Mich. 538. 

Minn.—Watson v. Watson, 57 N.W.2a 
691, 238 Minn. 403. 

Okl.—Corpus Jarls Sieonndiun cited in 
Miles V. Jones. 173 P.2d 949, 953, 
197 Okl. 684. 

Or.—Ross V. Ross, 26 P. 1007, 21 Or. 
9. 

19 C.J. p 176 note 73. 

Jnrisdiction not open to question 
One who accepts benefits of a di¬ 
vorce decree cannot be heard to 
question jurisdiction of court which 
rendered it. 

Mich.—^Zirkalos v. Zirkalos, 40 N.W. 
2d 313, 326 Mich. 420—Newton v. 
Security Nat. Bank of Battle Creek, 
37 N.W.2d 130, 324 Mich. 344. 

One who accepts benefits of a de¬ 
cree for some purposes will not later 
be hoard to take inconsistent posi¬ 
tion that for other purposes decree 
Is a nullity. 

Okl.—Miles v. Jones. 173 P.2d 949, 
197 Okl. 684. 

79.5 Cal.—Spellens v. Spellens, 317 
P,2d 613, 49 C.2d 210—Watson v. 
Watson, 246 P.2d 19, 39 C.2d 305— 
Kediker v. Rediker, 221 P.2d 1, 35 
C.2d 796, 20 A.L..R.2d 1162. 

In re Coleman's Estate, 281 P.2d 
667. 132 C.A.2d 137—Union Bank 
& Trust Co. V. Gordon, 264 P.2d 
644, 116 C.A.2d 681—Wendell v. 
Wendoll, 245 P.2d 342, 111 C.A.2d 
899—^Hensgon v. Silberman, 197 P. 
2d 366, 87 aA.2d 668. 

Ill.—^In re Owens' Estate, 129 N.E.2d 
673, 7 Ill.App.2d 428. 

Ind.—Novak v. Novak, 133 N.B.2d 678, 
126 Ind.App. 428. 

Okl.—Miles v. Jones, 173 P.2d 949, 
107 Okl. 684. 

Estoppel after death 
A party who accepts benefits and 
privileges of a divorce decree by re¬ 
marriage is estopped by his conduct 
to question validity of such decree 
after death of other party. 

U.S.—Corpus Juris cited in Drum¬ 
mond V. Lynch, CC.A.Tex., 82 F.2d 
806, 810. 


Okl.—Dale v. Carson, 283 P. 1017, 
141 Okl. 105—Cummings v. Hud¬ 
dleston, 226 P. 104, 99 Okl. 195. 
Decree void because of defects in 
summons 

One who by remarriage accepts as 
a valid dissolution of his marriage a 
decree entered in a divorce action 
against him, even though decree may 
be void because of defects in sum¬ 
mons served on him, is estopped to 
thereafter assail such decree. 

Okl.—^Miles v. Jones, 178 P.2d 949, 
197 Okl. 684. 

79.10 Cal.—^In re Hensgen's Estate, 
181 P.2d 69, 80 C.A.2d 78. 

S.C.—parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311. 

Judgment without appearance of ei¬ 
ther party 

Principle that a party may not be 
heard to assert invalidity of a judg¬ 
ment of divorce which he himself 
procured does not apply to a pur¬ 
ported judgment obtained without 
appearance of either party in a for¬ 
eign Jurisdiction, such judgment be¬ 
ing without any legal consequence. 
N.T.—Querze v. Querze, 47 N.E.2d 
423, 290 N.T. 13—^Krause v. Krause, 
26 N.E.2d 290, 282 N.T. 355—Vose 
V. Vose, 21 N.E.2d 616, 280 N.T. 
779. 

Stewart v. Stewart, 67 N.T.S.2d 
799, 188 Misc. 243. 

79.15 No estoppel by remarriage 
It has been held on theory that an 
estoppel cannot be based on a void 
decree, that fact that party defend¬ 
ant to a void decree of divorce sub¬ 
sequently marries another man does 
not estop her to assert marital 
rights in her lawful husband's es¬ 
tate. 

Utah.—^In re Christiansen, 53 P. 1003, 
17 Utah 412, 70 Am.S.R. 794, 41 
L.R.A. 604. 

79.20 Cal.—^In re Hensgen’s Estate, 
181 P.2d 69, SO C.A.2d 78. 

A spouse who procures a divorce 
decree by a court without jurisdic¬ 
tion will not be permitted to im¬ 
peach it where only property rights 
arising out of a marriage are in¬ 
volved. 

S.C.—^Ex parte Nimmer, 47 S.B.2d 
716, 212 S.C. 311. 

90. Fla.-Hall v. Hall, 112 So. 622, 
93 Fla. 709. 

Iowa.—^Newcomer v. Newcomer, 201 
N.W. 679, 199 Iowa 290. 

N.T.—In re Hittleman’s Will, 112 N. 
T.S.2d 796, applying law of Flox> 
ida. 
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self has been guilty of collusion^i although it 
has been held that the fact that a wife may be guilty 
of some fault in consenting to a decree against her 
does not necessarily estop her to make a collateral 
attack on the decree if fraudulently procured.^^ 

Where the circumstances are such that the parties 
to an order or decree in a divorce proceeding would 
be estopped or otherwise barred to question its 
validity, such order or decree cannot, ordinarily, be 
collaterally impeached by a privy, either in law, fact, 
or estate,82.5 or by a stranger or third person who 
occupies no better position.^^ Indeed, any person 
may be precluded from questioning the validity of 
a divorce decree if his conduct has been such as to 
make it inequitable for him to deny the validity of 
the decree,83.6 ag where his conduct has led to the 
obtaining of the decree.83.i0 Sq, a third person who 
has aided another to procure a decree so that the 
latter may be free to remarry may be barred from 
attacking the validity of the decree.83.l6 a third 
person having no complicity in the divorce proceed¬ 
ings and having a legitimate interest in a determina¬ 
tion of the validity of the divorce, as where he mar¬ 
ries one of the parties, is not, however, without 
more, estopped to attack the validity of the de- i 
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cree.88.20 Where a particular person, even though 
not a party to the divorce proceedings, is estopped 
to deny the validity of divorce decree, his heirs 
may also be estopped.83.25 

A party to a divorce decree and those in privity 
with him may be estopped to deny the validity of 
the decree even though all of the elements neces¬ 
sary to an application of the doctrine of estoppel 
proper as usually applied to ordinary cases of equita¬ 
ble cognizance may not be present.83.30 However 
an estoppel cannot be predicated on acts performed 
under compulsion, force, or duress,83.35 or acts per¬ 
formed by a party ignorant of the invalidity of the 

decree.83.40 

The right to impeach a divorce decree may be de¬ 
feated by rules of prescription.83.45 However, such 
rules will not defeat the right to impeach a divorce 
decree for jurisdictional defects apparent on the face 
of the proceedings.84 An insane person who seeks 
to attack a divorce decree collaterally cannot be 
held accountable for any apparent negligence or 
laches in seeking redress, and is not affected by the 
statute of limitations,85 but may be barred by pre¬ 
scription where the insanity is not apparent on the 

face of the proceedings.®5.6 


Okl.—Cozpus Jails cited la Burton v. 
Burton, 56 P.2d 386, 388, 176 Okl. 
494. 

19 C.J. p 176 note 74. 

One la prlvltv with a person who 
by fraudulent conduct procures di¬ 
vorce decree is estopped to question 
its validity. 

Ala.—^Mussey v. Mussey, 37 So.2d 921, 
251 Ala. 439. 

81. Iowa.—^ISTewcomer v. Newcomer, 
201 N.W. 579, 199 Iowa 290. 

19 C.J. p 176 note 75. 

82. U.S.—^Daniels v. Benedict, C.C. 
Colo., 60 P. 347. 

19 C.J. p 176 note 76. 

82.5 Ga.—Phillips v. Phillips, 85 S. 
E.2d 427, 211 Ga. 305. 

Persons daiminsr in saccession to 
lights of parties 

(1) Generally speaking, where a de¬ 
cree has become unimpeachable by 
parties thereto, it cannot be impeach¬ 
ed by anyone claiming in succession 
to their rights. 

Ala.-—Ashley v. Ashley, 61 So.2d 239, 
255 Ala. 313. 

Okl.—Miles v. Jones, 173 P.2d 949, 
197 Okl. 684. 

(2) However, heirs of a party are 
not bound by an estoppel against 
their ancestor where they do not 
claim in same right. 

Ariz.—Brandt v. Brandt, 261 P.2d 
978, 76 Ariz. 164. 


(3) Neset of kin notwithstanding 
their privity to deceased husband 
who encouraged wife's divorce were 
not estopped to seek preferred right 
to letters of administration on 
ground that alleged widow had In¬ 
ferior right because of invalid di¬ 
vorce from former husband, where 
surviving wife occupied no Innocent 
position m connection with former 
divorce subject to attack and there 
were no children of marriage on 
whom imputation of illegitimacy 
could be cast 

S.C.—Ex parte Nimmer, 47 S.B.2d 
716, 212 S.C. 311. 

83. Cal.—In re Davis' Estate, 101 
P.2d 761, 38 C.A.2d 679, rehearing 
denied 102 P.2d 645, 38 C.A.2d 579. 
Ill.—^In re Owens' Estate, 129 N.E.2d 
673, 7 Ill.App.2d 428. 

Iowa.—Parr v. Farr, 181 N.W. 268, 
190 Iowa 1005. 

Utah.—Salt Lake City v. Industrial 
Commission, 22 P.2d 1046, 82 Utah 
179. 

83.5 Ariz.—^Brandt v. Brandt, 261 P. 
2d 978, 76 Ariz. 154. 

Where defendant snarzied plalntlfF 
with full knowledge that decree of di¬ 
vorce had been rendered in her favor 
against former husband and parties 
cohabited as husband and wife for 
six years in good faith, defendant 
would be estopped to deny validity 
of divorce decree. 

Mich.—^Zirkalos v. Zirkalos, 40 N.W. 
2d 313, 326 Mich. 420. 

728 


83.10 Ariz.—^Brandt v. Brandt, 261 
P.2d 978, 76 Ariz. 154. 

83.15 Cal.—Spellens v, Spellens, 317 
P.2d 613, 49 C.2d 210—Watson v. 
Watson, 246 P.2d 19, 39 C.2d 305— 
Rediker v. Redikcr, 221 P.2d 1, 35 
C.2d 796, 20 A.L.R.2d 1162. 

In re Coleman's Estate, 281 P. 
2d 567, 132 C.A.2d 137. 

83.20 N.T.—Swanston v. Swanston, 
76 N.Y.S.2d 175. 

83.25 Cal.—^In re Coleman's Estate, 
281 P.2d 667, 132 C.A.2d 137. 

83.30 Okl.—^Milos v. Jones, 173 P.2d 
949, 197 Okl. 684. 

83.35 Ill.—^Riddlesbarger v. Riddles- 
barger, 83 N.B.2d 382, 336 IlLApp. 
226. 

83,40 Ill.—Riddlesbarger v. Riddles- 
barger, supra. 

83.45 Ala.—^Ashley v. Ashley, 51 So. 
2d 239, 255 Ala. 313. 

84. Ala.—^Wilkerson v. Wilkersen, 
161 So. 820, 230 Ala. 667—Anthony 
V. Anthony, 128 So. 440, 221 Ala. 
221 . 

85. Ill.—^in re Goldberg's Estate, 5 
N.B.2d 863, 288 Ill.App. 203, cer¬ 
tiorari denied Goldberg v. Gold¬ 
berg, 58 S.Ct. 12, 302 U.S. 693, 82 
L.Ed. 535. 

85.5 Ala.—^Ashley v. Ashley, 61 So. 
2d 239, 266 Ala. 313—Wilkerson v- 
Wilkerson, 161 So. 820, 230 Ala. 
667. 
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§ 174(1). Res Judicata 

The doctrine of res Judicata Is applicable to Judg¬ 
ments rendered In actions for divorce. 

The doctrine of res judicata, discussed generally 
in Judgments §§ 593-848, is applicable to the judg¬ 
ments or decrees rendered in actions for 6i~ 
vorce.^®-®® In a suit to set aside the judgment ren¬ 
dered in a divorce action on proper grounds, the 
judgment does not operate as res judicata, since the 
validity and binding effect of the judgment is the 
very matter in issue in such direct attack.85.66 

§ 174(2). -Merger and Bar of Causes of 

Action and Defenses 

A judgment on the merits In a divorce action, when 
rendered by a court of competent jurisdiction, is a bar 
to a later proceeding on the same cause between the 
same parties, and, is ordinarily a bar to an action based 
on acts which should have been known at the time of 
the first action and presented therein. 

In accordance with the rules governing judg- 
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ments in civil actions generally, as discussed in 
Judgments §§ S98-68S, a judgment on the merits in 
an action for divorce, when rendered by a court of 
competent jurisdiction, is a bar to a later proceed¬ 
ing on the same cause between the same parties,86 
as long as it remains unreversed and not in any 
way vacated or annulled.88-5 The judgment oper¬ 
ates to extinguish the original cause of action no 
matter what issues were raised and litigated in the 
action, or even though no issues were raised or 
litigated,86*io and in a subsequent suit on the same 
or substantially the same cause of action is conclu¬ 
sive on the parties as to all matters that were, or 
might have been litigated, in that action, as dis¬ 
cussed infra § 174(3). Thus, such a judgment is 
ordinarily a bar to a subsequent divorce action based 
on acts or misconduct which were known, or should 
have been known, to exist at the time of the com¬ 
mencement of the first action, and which should 
have been presented therein,87 unless after that date 


85.50 Iowa.—Corpus Juris Secun¬ 
dum cited in Peters v. Peters. 86 N. 
W.2d 206. 209. 

N.T.—McKee v. McKee. 39 N.T.S.2d 
859, 179 Miflc. 617, alRrmod 45 N. 
T.S.2d 117, 206 App.Div. 992, appeal 
denied 46 N.Y.S.2d 98, 267 App.Div. 
807, appeal dismissed 57 N.B.2d 
837, 293 N.Y. 768. 

85.55 La.—Wilkinson v. Wilkinson, 
App., 79 So.2d 107. 

86. Ala.—Corpus Juris Secundum 
cited in Gardner v. Gardner, 34 
So.2d 157, 168. 250 Ala. 261—Corpus 
Juris Secundum cited in Savage v. 
Savage, 20 So.2d 784, 786, 246 Ala. 
389. 

Ark.—Harris v. Harrl.s, 204 S.W.2d 
169, 211 Ark. 988. 

Cal.—^McMickens v. McMlckcna, 32 P. 
2d 697, 220 C. 731—Wolford v. 
Wolford, 13 P.2d 666. 216 C. 117. 

Jordan v. Jordan, 276 P.2d 818, 
129 C.A.2d 329. 

Ha.—Shirley v. Shirley, 100 So.2d 
450—Gordon v. Cordon, 69 So.2d 
40, certiorari donlod 73 S.Ct. 166, 
344 U.S. 87S, 97 I-.Kil, 080. 

Iowa.—Corpus Juris Secundum cited 
in Peters v. Potera, 80 N.W.2d 206, 
209—Hanson v. Hanson. 284 NT.W, 
141, 220 Iowa 423. 

Mass.—Jamr.s v. James, 8 N.E.2d 777, 
297 Maas. 264. 

Mo.—Price v. Price, App., 281 S.W.2d 
307—He.ss v. Hess, 113 S.W.2d 139, 
232 Mo.App. 826. 

N.H.—^Desaulnier v, Deaaulnler, 83 
A.2d 004. 27 K.H. 171. 

N.Y.—Statter v. Stattor, 143 N.E.2d 
10. 2 N.Y.2d GC8, 163 H,Y.S.2d 13. 

Naphtali v. Naphtali, 138 N.Y.S. 
2d 736, appeal denied 166 N.Y.S.2d 
066, 2 A.I).2d 811—Uosycki v. 

Rosycki. 102 N.Y.S.2d 217. 


Ohio.—^Lewshitz v. Lewshitz, 172 N. 

E. 413, 35 Ohio App. 189. 

Pa.—Clark v. Clark, 38 Pa.Dist. & 
Co. 41—^Pritts V. Pritts, 6 Pa.Dist. 
& Co. 23, 72 Pittsb.Leg.J. 653, 2 
Northumb.Leg.J. 223. 

Tonn.—^Boyd v. Boyd, 7 Tenn.App. 
301. 

Tex.—^Aucutt V. Aucutt, Civ.App., 63 
S.W.2d 765, error dismissed. 

Va.—Haskins v. Hasskins, 60 S.B.2d 
437, 188 Va, 625—Griffin v. Griffin, 
32 S.B.2d 700, 183 Va. 443—McDan¬ 
iel V. McDaniel, 9 S.E.2d 300—^Rob¬ 
inette V, Robinette, 149 S.B. 493, 
152 Va. 342—^Dagner v. Dagner, 99 
S.E. 607, 126 Va. 94. 

Wash.—Gilman v. Gilman, 249 P.2d 
301, 41 Wash.2d 319. 

19 C.J. p 177 note 87. 

In deterxnining whether causes of 
action are same for purpose of ap¬ 
plying rule, subject matter of an 
action must be distinguished from 
cause of action, since subject mat¬ 
ter of two actions may be same and 
yet causes of action may be entire¬ 
ly different. 

Tenn.—Copeland v. Copeland, 177 S. 
W.2d 666, 180 Tenn. 609. 

Denial of extraordinary motion for 
new trial 

Where wife's extraordinary mo¬ 
tion for new trial after entry of di¬ 
vorce decree in favor of husband was 
denied on the merits of contentions 
made, under conflicting evidence, 
that judgment under doctrine of res 
judicata precluded wife from there¬ 
after maintaining equitable petition 
to set aside decree based on substan¬ 
tially same grounds as those con¬ 
tained in former motion. 

Oa.—Sumner v. Sumner, 197 S.E. 833, 
186 Ga. 390. 


Xu Xiouisiaha 

(1) Rule stated in text applies. 
La.—State ex rel. Marston v. Mars- 

ton, 67 So.2d 687, 223 La. 1046— 
Gennusa v. Gennusa, 179 So. 60, 
189 La. 137—^Dupuy v. Pertuit, 98 
So. 250, 164 La. 798. 

(2) However, plea of res judicata 
rests on statute, and thereunder 
thing demanded must be same; de¬ 
mand must be founded on same cause 
of action; demand must’ be between 
same parties, and formed by them 
against each other in same quality, 
so that more is required than Identi¬ 
ty of parties and causes of action. 
La.—^Lloveras v. Reichert, 200 So. 

817, 197 La. 49. 

Thomas v. Thomas, App., 27 So. 
2d 768. 

86.5 N.Y,—^Rozyeki v. Rozyckl, 102 
K.Y.S.2d 217. 

Becoucillatlou aud cohabltatlou 
following a judgment of separation 
do not in themselves operate to re¬ 
voke judgment, and until judgment 
is revoked by court order it remains 
in full force and effect and a subse¬ 
quent action for separation may not 
be maintained. 

N.Y.—^Rozyeki v. Rozyckl, supra— 
In re Levine's Estate, 85 N.Y.S.2d 
363. 

86.10 Cal.—^Babcock v. Babcock, 146 
P.2d 279, 63 C.A.2d 94. 

87. Ala.—Corpus Juris Secundum 
cited in Savage v. Savage, 20 So.2d 
784, 786, 246 Ala. 389. 

Ark.—^Woodcock v. Woodcock, 162 S. 
W.2d 1013, 202 Ark. 809—Ball v. 
Ball, 76 S.W.2d 71. 189 Ark. 976. 
Cal.—Titensor v. Titensor, 170 P.2d 
479, 75 C.A.2d 206—Babcock v. 
Babcock, 146 P.2d 279, 63 C.A.2d 
I 94. 
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the conduct of defendant was such as to revive the 
cause or causes of action which existed and were 
known to the parties prior to that time.87.5 Ac¬ 
cording to some authorities it may also operate as a 
bar to a subsequent action based on acts occurring 
after the commencement of the first action and prior 
to the trial thereof and judgment therein.S7.lO How¬ 
ever, other authorities have taken the view that a 
judgment in a prior action cannot operate as a bar 
to an action based on acts occurring after the com¬ 
mencement of the first action and while it was pend- 
ing.87.i6 In any case, the judgment in the prior ac¬ 
tion will not operate as a bar to an action based on 


acts occurring during the pendency of the action 
when proof of their occurrence was not obtained un¬ 
til after judgment was rendered.87.20 

Where the ground of divorce in the second action 
is the same as in the first, although based on dif¬ 
ferent acts, but no new acts occurring subsequent to 
the first case are alleged, the subsequent action is 
barred,88 unless plaintiff was ignorant of such acts 
at the time of bringing the first suit.88 While the 
rule has also been held to be applicable where the 
subsequent action is upon grounds different from 
those in the earlier proceeding,90 there is authority 
to the contrary ;9i and it is generally held inapplica- 


Colo.—Collins V. Collins, 289 P.2d 
900, 132 Colo. 495. 

Fla.—Phillips V. Phillips, 1 So.2d 18fi, 
146 Fla, 311. 

Ind.—Smith v. Smith, 200 N.E. 262, 
102 Ind.App. 431—Smith v. Smith, 
200 N.E. 90, 102 Ind.App. 431. 
Mass.—^James v. James, 8 M.E.2d 777, 
297 Mass. 254. 

Mo.—^Price v. Price, App., 281 S.W. 
2d 307—^Dawson v. Dawson, 145 S. 
W.2d 436, 235 Mo.App. 736. 

N.J.—^Dowling V. Dowling, 115 A. 378, 
93 N.J.Ea. 159. 

Ohio.—Lewshitz v. Lewshitz, 172 N. 
E. 413, 36 Ohio App. 189—Siebert 
V. Siebert. 168 N.B. 223, 32 Ohio 
App. 487. 

19 C.J. p 177 notes 89. 94. 

87.5 Fla.-Phillips v. Phillips, 1 So. 

2d 186, 146 Fla. 311. 

Offer of recoxLcUiatioBL treated as toll¬ 
ing fault 

Where wife was denied divorce, but 
husband did not appear to be free of 
fault, husband’s offer of reconcilia¬ 
tion would be treated as tolling fault 
so that, if there should be no recon¬ 
ciliation and another suit should 
arise, refusal of divorce would not 
preclude wife from showing same 
facts. 

Ark.—^McPherson v. McPherson, 311 
S.W.2d 635. 

87.10 Colo.—Collins v. Collins, 289 
P.2d 900, 132 Colo. 495. 

Acts of cruelty after fllixig and be¬ 
fore trial 

Judgment dismissing wife’s com¬ 
plaint and husband’s cross complaint 
for divorce on ground of cruelty, pre¬ 
cluded wife from maintaining subse- 
<iuent action for divorce for cruelty 
based on acts allegedly committed 
after first complaint had been filed 
but prior to trial and dismissal of 
first action. 

Colo.—Collins V. Collins, supra. 

Facts in existence at time of entry 
A divorce decree is res judicata as 
to facts which existed at time it was 
entered. 

—Callan v. Callan, 125 N.E.2d 854, 

5 Ill.App.2d 480. 


Parties divorced ahd remarried 
Rule of res judicata applies and 
bars reliance on acts of misconduct 
prior to rendition of divorce decree 
as ground for second divorce follow¬ 
ing remarriage of parties. 

Tex.—^Pennington v. Pennington, Civ. 
App., 195 S.W.2d 677, refused no 
reversible error. 

87.15 Md.—^Besche v. Besche, 121 A. 
2d 708, 209 Md. 442. 

87j 20 Ark.—^Buck v. Buck, 184 S.W. 

2d 68, 207 Ark, 1067. 

Suspicion before trial 
Where wife pending first suit 
against her for divorce committed 
adultery of which husband did not 
obtain proof until after reversal of 
decree for husband, prosecution of 
first suit did not bar second suit on 
ground of adultery, notwithstanding 
on day before trial of first suit hus¬ 
band received information that an¬ 
other man was a lodger in a room 
of wife’s apartment, such informa¬ 
tion being sufficient only to arouse 
husband’s suspicions. 

Ark.—Buck v. Buck, 184 S.W.2d 68, 
207 Ark, 1067. 

88. Mass.—^James v. James, 8 N.E. 
2d 777, 297 Mass. 254. 

Tenn.—Corpus Juris Secundum <iuot- 
ed in Copeland v. Copeland, 177 S. 
W,2d 555, 656, 180 Tenn. 609. 

19 C.J. p 177 note 88, 

89. Mass.—Morrison v. Morrison, 8 
N.E. 59, 142 Mass. 361, 66 Am.R. 
688 . 

Tenn.—Corpus Juris Secundum quot¬ 
ed in Copeland v. Copeland, 177 S. 
W.2d 656, 556, 180 Tenn, 609, 

19 C.J. p 177 note 89. 


90. Ark.—Woodcock v. Woodcock, 
152 S.W.2d 1013, 202 Ark. 809— 
Bali V. Ball, 76 S.W.2d 71, 189 Ark, 


Ind.—Smith v. Smith, 200 N.E. 262 
102 Ind.App. 431—Smith v. Smith 
200 N.E. 90, 102 Ind.App. 431. 
N.J.—Dowling V. Dowling, 116 A. 378 
93 N.J.BQI. 169. 


Ohio.—Siebert v. Siebert, 168 N.E. 

223, 32 Ohio App. 487. 

19 C.J. p 177 note 94. 
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Where desertion was a ground of 
divorce available to plaintiff in for¬ 
mer action brought on ground of 
cruelty, decree denying divorce was 
a bar, as distinguished from a col¬ 
lateral estoppel, to subsequent action 
on ground of desertion. 

Cal.—Babcock v. Babcock, 146 P.2d 
279, 63 C.A.2d 94. 

91- Fla.—Shirley v, Shirley, 100 So. 
2d 450—^Prall v. Prall, 50 So. 867, 
871. 58 Fla. 406, 26 Li.R.A.,N.S., 677. 
N.H.—Geers v. Geers, 63 A.2d 244, 95 
N.H. 316. 

Pa.—Connor v. Connor, 77 A.2d 697, 
168 Pa.Super. 339—Commonwealth 
ex rel. Esenwein v. Esonwein, 33 
A.2d 675, 163 Pa.Super. 69, affirmed 
36 A.2d 335, 348 Pa, 455, affirmed 
65 S.Ct. 1118, 325 U.S. 279, 89 L.Ed. 
1608, 157 A.L.R. 1396. 

19 C.J. p 177 notes 01, 02, 

**Whllo the welfare of society de¬ 
mands exemption from unnecessary 
and vexatious divorce litigation, the 
principles of res adjudicata should 
not be so applied as to prevent one 
determination of every distinct cause 
of action under the statutes author¬ 
izing divorces for specific and sepa¬ 
rate species of misconduct.” 

Fla.—Prall v. Prall, 50 So, 867, 871, 
58 Flo. 496, 26 L.R.A.,N.S., 577. 

Grounds kaowu prior to first action 
Ordinarily, when a judgment on 
merits is rendered in. favor of a de¬ 
fendant, plaintiff is prevented by 
principle of res judicata from subse¬ 
quently bringing suit on same cause 
of action although he presents a 
ground for relief asked additional to 
those stated in original action, but 
this rule docs not apply to an action 
for divorce, with the result that 
where plaintiff is unsuccessful in ob¬ 
taining a divorce on a specified 
ground, judgment does not preclude 
him from maintaining another ac¬ 
tion for divorce on other grounds, 
even though they existed and were 
known to him prior to bringing of 
first action. 

Pa.—Larsen v. Larsen, 141 A.2d 353, 
392 Pa. 609. 
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Me where the subsequent action is based upon a 
different cause which could not have been presented 
in the earlier proceeding,^2 or of which plaintiff was 
ignorant at the time of bringing the first suit.®^ It 
has been stated that the proper test to be applied to 
decide whether the second suit is founded on a new 
and separate cause of action is not simply whether 
a different ground for divorce is asserted but 
whether the facts necessary to the maintenance of 
such suit are essentially the same as those which 
were relied on in the first action and whether the de- 
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cree or judgment sought in each requires the same 
degree of proof to justify or sustain it.23.5 

The dismissal of the complaint or other judgment 
on the merits is not a bar to a suit based on acts oc¬ 
curring after the date of the former trial^^-io or 
judgment.24 So, a judgment denying a separation is 
not a bar to a subsequent action by the same plain¬ 
tiff based on the other spouse’s subsequent rejection 
of an offer of reconciliation.24.5 However, a judg¬ 
ment granting a separation has been held to be a 
bar to a subsequent action by defendant in the sepa- 


Xudliriilties ajLd desertion 
Judgment denying divorce on 
ground of indignities was not bar to 
subsequent action by same party for 
divorce on ground of desertion. 

Pa.—^Larsen v. Larsen, 132 A.2d 883, 
184 Pa.Super. 221. 

Hijiixy to health and cruelty 

Dismissal of wife’s libel alleging 
treatment injurious to health was 
not res judicata of vvlfe’s second libel 
alleging extreme cruelty, since dis¬ 
tinct causes of divorce were alleged. 
N.H.—Geers v. Geers, G3 A.2d 244, OG 
N.H. 316. 

92. Ala.—Corpus Juris Secundum 
cited in Darden v. Darden, 21 So.2d 
649, 550, 24G Ala. 525—Corpus Ju¬ 
ris Secundum cited in Savngo v. 
Savage, 20 So.2d 784, 786, 246 Ala. 
389. 

Ark.—^Lautnor v. Lautner, 132 SAV. 
2d 12, ins Ark. 3187—-McKay v. Mc¬ 
Kay, 290 S.W. 051, 172 Ark, 018. 
Cal.—Jordan v. Jordan, 276 P.2d 818, 
129 C.A.2d 320. 

La.—Witbcck v. Witbcck, 143 So. 712, 
176 La. 622—MnCubbln v. M«rCul)- 
bin, 111 So. 481, 3 63 La. 20— 
Schoelfner v. SchoefCnor, 105 So. 18, 
158 La. 033. 

Miss.—Lynch v. I.iynch, 50 So. 2d 378, 
210 Miss. 810. 

Nev.—Sweet v. Sweet, 243 P. 817, 40 
Nev. 254, 

N.J.—Dowling V, Dowling, 115 A. 378, 
93 N.J.Eq, 150. 

N.Y.—Ill.slkoa’ V. ni.sikoff, 3 30 N.Y.S. 

2d 476, 2 MiHC.2d 186. 

Old.—^Baird v. Walnwright, 260 t\2cl 
1060—Ga.sk(‘n v. Gaskoll, 188 1^2d 
352, 109 Old. 591. 

Or.—Leahy v. Ijoahy, 303 P.2a 952, 
208 Or. 650. 

Tenn.—Corpus Juris Secundum quot¬ 
ed in C«>poland v. Copoliuni, 177 S, 
W.2d 555, 556, 180 Tenn. 600. 
Utah.—Hyrup v. Uyrup, 250 P. 025, 
70 Utah 274. 

Some facts same 

Rule stated in text applies oven 
though some of facts tending to 
prove sub.sequ4mt cause of action 
were same as those which W(‘ro, or 
could have been, provt*d in prior suit. 
Or.—Leahy v, Leahy, 303 P.2d 062, 
208 Or. 059. 


Party barred by denial of amendment 
Where wife filed a previous bill for 
divorce on ground of adultery and 
husband filed cross bill for divorce 
on same ground, and during progress 
of trial husband sought to amend 
cross bill by adding ground of vol¬ 
untary abandonment, but, on wife’s 
motion such amendment was strick¬ 
en, husband’s right to divorce on 
ground of abandonment was not ad¬ 
judicated, and in husband's subse¬ 
quent divorce suit on such ground, 
court properly denied wife’s motion 
to dismiss bill on theory of res judi¬ 
cata. 

Ala.—Couch V. Couch, 22 So.2d 690, 
247 Ala. 70, 

93. Nev.—Sweet v. Sweet, 243 P. 817, 
49 Nev. 264. 

N.Y.—Hisikoa V. Risikoff, 130 N.Y.S. 

2d 476, 2 Misc.2d 186. 

Tcnn.—Corpus Juris SecniLdiim quot¬ 
ed in Copeland v. Copeland, 177 S. 
W,2d 665, 666, 180 Tenn. 609. 

19 C,J. p 177 not© 93. 

93.5 Pin.—Gordon v. Gordon, 60 So. 
2d 40, certiorari denied 73 S.Ct. 
165, 344 U.S. 878, 97 L.Ed. 680. 

93.10 Ga.—Cohen v. Cohen, 22 S,E.2d 
133. 194 Ga. 573. 

Second action on gronnd of oraelty 

(1) A libellant who has filed an 
unsuccessful suit for divorce on 
ground of cruel treatment is not 
barred from thereafter filing a sec¬ 
ond petition on same ground based 
on different acts committed after 
(late of former trial. 

Ga.—Cohen v. Cohen, supra. 

(2) Where hu.sbnnd had appealed 
from dlsmis.sjil of bill for divorce on 
ground of (*xtreme cruelty he was 
not precluded from instituting soc- 
imd suit for divorce on ground of ex¬ 
treme cruelty based on acts that oc¬ 
curred sui)S4*quent to hearing on 
(trlglnal action, under principle of 
•*res judicata” or “estoppel by judg¬ 
ment.” 

Mi(di.—^Dowhan v. Dowhan, 6 N.W.2d 
483, 303 Mich. 197. 

94. Ala.—Corpus Juris Secundum 
cited in Darden v. Durden, 21 So. 2d 
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649, 550, 246 Ala. 525—Savage v. 
Savage, 20 So.2d 784, 246 Ala. 389. 
Ark.—^Lautner v. Lautner, 132 S.W. 

2d 12, 198 Ark. 1187. 

Cal.—Jordan v. Jordan, 276 P.2d 818, 
129 C.A.2d 329—^Brown v. Brown, 
11 P.2d 34, 123 C.A. 283—Lane v. 
Superior Court in and for Presno 
County, 285 P. 860, 104 C.A. 340. 
Ga.—Cohen v. Cohen, 27 S.E.2d 28, 
196 Ga. 562—Slaughter v. Slaugh¬ 
ter, 9 S.B.2d 70, 190 Ga. 229, 129 
A.L.R. 156. 

Ill.—Callan v. Callan, 125 N.B.2d 854, 
6 Ul.App.2d 480. 

Mass.—Turgeon v. Turgeon, 108 N.E. 

2d 532, 329 Mass. 364. 

Mich.—^Dowhan v. Dowhan, 6 N.W.2d 
483. 303 Mich. 197. 

Miss.—Lynch v. Lynch, 60 So.2d 378, 
210 Miss. 810. 

N.H.—Geers v. Geers, 63 A.2d 244, 96 
N.H. 316—Sandberg v. Sandberg, 
126 A. 259, 81 N.H. 317. 

N.y.—Naphtali v. Naphtali, 138 N.Y. 
S.2d 735, appeal denied 156 N.Y.S. 
2d 966, 2 A.D.2d 811. 

Pa.—Connor v. Connor, 77 A.2d 697, 
168 Pa.Super. 339. 

Tenn.—Corpus Juris quoted in Banks 
V. Banks, 77 S.W.2d 74. 76. 18 Tenn. 
App. 347. 

Tex.—Spoon v. Spoon, Civ.App., 139 
S.'\V.2d 162, error dismissed. 

Rainwater v. State, 141 S.W.2d 
364, 140 Tex.Cr. 88. 

\Va.sh.—Boh v. Boh, 233 P. 648, 133 
Wash. 300. 

19 C.J. p 177 note 95. 

Acts after interlocutory decree 
W'^here final divorce decree has 
been denied, innocent party may 
bring a second action if it is based 
on acts occurring after rendition of 
interlocutory decree. 

Cal.—Slusher v. Slusher, 193 P.2d 
778, 85 aA.2d 626. 

94.5 N.Y.—Mirizio v. Mirizio, 161 N. 
E. 461, 248 N.Y. 175—Silberstein v. 
Silberstein, 113 N.E. 495, 218 N.Y. 
525. 

Kenneson v. Kenneson, 36 N.Y.S. 
2d 676, 178 Misc. 832. 

Naphtali v. Naphtali, 138 NY.S. 
2d 735, appeal denied 156 N.Y.S.2d 
I 966, 2 A.D.2d811. 
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ration proceedings based on the rejection by the 
successful spouse of an offer of reconciliation.94.io 

Where defendant in an action for divorce proper¬ 
ly files only a defensive answer and a divorce is 
denied, the judgment in such action does not pre¬ 
clude defendant from subsequently maintaining an 
action for divorce based on acts or grounds exist¬ 
ing at the time of the prior action.^^.is So, a judg¬ 
ment sustaining a defense based on the misconduct 
of plaintiff does not preclude defendant from after¬ 
ward asserting the same misconduct as a ground for 
divorce.95 

A decree of legal separation or limited divorce 
does not necessarily bar a subsequent action for ab¬ 
solute divorce.^5.5 Such decree does not bar an ac¬ 
tion for absolute divorce based on subsequent acts 


or conduct sufficient to warrant such divorce,®5.io 
whether the action for absolute divorce is brought 
by the same plaintiff^S.is or the other party.95.20 
Indeed, although there is authority to the con¬ 
trary,95.26 according to the weight of authority, a 
decree of limited divorce does not bar a subsequent 
action by the same plaintiff for an absolute divorce 
based on the same grounds or state of facts shown 
in first action.95 However this may be, a decree of 
limited divorce does not bar an action for absolute 
divorce by the same plaintiff based on different 
grounds or facts.97 The rule that a judgment of 
limited divorce does not bar an action for absolute 
divorce is not, however, without some exceptions.98 
Thus, a decree for a limited divorce may, under the 
doctrine of recrimination, bar a subsequent action 
for an absolute divorce based on acts occurring sub- 


94.10 Ala.—^Darden v. Darden, 21 So. 

2d 549, 246 Ala. 525. 

N.T.—Cardone v. Cardone, 110 N.T.S. 
2d 546. 

orndsnnent of separate xnalntenaaoe 
dlstingtLislied 

(1) An action for divorce a mensa 
et thoro and an action for separate 
maintenance are not same and under 
a decree of separation from bed and 
board refusal of successful spouse 
to cohabit is sanctioned and author¬ 
ised but under judffment of separate 
maintenance separation is not sanc¬ 
tioned by a court decree, with result 
that a decree of separate mainte¬ 
nance does not bar an action for di¬ 
vorce by husband based on wife’s re¬ 
fusal of his bona flde offer of recon¬ 
ciliation. 

Ala.—^Darden v. Darden, 21 So. 2d 549, 
246 Ala. 525. 

Ariz.—Williams v. Williams, 265 P. 
87, 33 Ariz. 367, 61 A.L.R. 1264, 

(2) Conclusiveness of decree in 
separate maintenance action in sub¬ 
sequent divorce proceedings see Hus¬ 
band and Wife § 627 b. 

94.15 Mo.—State ex rel. Fawkes v. 
Bland, 210 S.W.2d 31, 367 Mo. 634. 

Smith V. Smith, App., 299 S.W.2d 
32—^Fawkes v. Fawkes, App., 204 
S.W.2d 132. 

95. Mass.—^Lea v. Lea, 99 Mass. 493, 
96 Am.D. 772. 

19 C.J. p 176 note 81. 

95.5 N.H,—Desaulnier v. Desauliiier, 
83 A.2d 604, 27 N.H. 171. 

No bar to action by defendant 
Decree granting wife a divorce 
from bed and board did not deter¬ 
mine that husband who filed no cross 
complaint and sought no affirmative 
relief had no grounds for divorce 
and was not res judicata and did not 
bar husband's subsequent action for 
absolute divorce. 

Ark.-—Myers v. Williams, 281 S.W.2d 
944, 225 Ark. 290. 


95.10 Cal.—Corpus OTnris Secnndnm 
cited in Jenkins v. Jenkins, 269 P. 
2d 908, 911, 125 C.A.2d 109. 

95.15 XJ.S.—Carpenter v. Carpenter, 
D.C.Fla., 93 F.Supp. 225. 

95.20 TJ.S.—Carpenter v. Carpenter, 
supra. 

Md.—Zukerberg v. Zukerberg, 53 A. 
2d 20, 188 Md. 428. 

95.25 Wis.—Weber v. Weber, 44 N. 
W.2d 671, 267 Wis. 613. 

96. Ariz,—Williams v. Williams, 265 
P. 87, 33 Ariz. 367, 61 A.L.R. 1264. 
Cal.—Jenkins v. Jenkins, 269 P.2d 
908, 126 C.A.2d 109. 

Minn.—ICunze v. Kunze, 189 N.W. 447, 
153 Minn. 6, 25 A.L.R. 1045. 

N.J.—Hofman v. Hofman, 164 A. 618, 
108 N.J.Bq. 161. 

Pa.—Driver v. Driver, 24 Pa.Dist. 
250. 

In KCaryland 

(1) It has been said tliat language 
of statute providing that a party who 
has obtained a divorce a mensa et 
thoro on ground of abandonment, 
which at time of obtaining said di¬ 
vorce was not of character and dura¬ 
tion required to obtain an absolute 
divorce on ground of abandonment 
shall not be estopped to obtain an 
absolute divorce on ground of aban¬ 
donment negatives right of a party 
who has obtained divorce a mensa 
et thoro on ground of abandonment, 
which at time of obtaining said di¬ 
vorce was of chai^cter and duration 
required to obtain an absolute di¬ 
vorce on ground of abandonment, 
from thereafter obtaining an abso¬ 
lute divorce on ground of abandon¬ 
ment. 

Md.—Miller v. Miller, 138 A. 22, 163 
Md. 213. 

(2) However, this view of statute 
has been criticized as reading posi¬ 
tive language into it in lieu of its 
negative language and has been de¬ 
clared dictum. 


Md.—Kruse v. Kruse. 37 A.2d 898. 
183 Md. 369. 

(3) Moreover, Miller case itself 
recognizes that a divorce a mensa et 
thoro for abandonment may be grant¬ 
ed as prayed in bill, although evi¬ 
dence shows ground for an absolute 
divorce. 

Md.—Miller v. Miller, supra. 

(4) So it has been held that where 
husband in his wife's divorce action 
by cross bill sought an absolute di¬ 
vorce on ground of abandonment and 
consistently maintained that he was 
entitled to an absolute divorce, but 
court granted him only a divorce a 
mensa et thoro, neithei* decree a men¬ 
sa et thoro nor statute referred to 
above barred husband from thereaft¬ 
er maintaining an action for abso¬ 
lute divorce based on ground of aban¬ 
donment. 

Md.—Kruse v. Kruse, supra. 

m, New 7oxk a spouse after pro¬ 
curing a judgment of separation for 
a limited time may at the end of 
such time procure a judgment of per¬ 
manent separation on the same facta 
N.y,—Murdock v. Murdock, 132 N.Y. 
S. 961. 148 App.Div. 564. 

97. Ariz.—Williams v. 'WlHiams, 265 
P. 87, 33 Ariz. 367, 61 A.L.3EI. 1264. 

Md.—Williams v. W^illiams, 142 A, 
510, 166 Md. 10. 

Minn.—Bakiila v. Bakula, 243 N.W. 
703, 186 Minn. 488—Gustafson v. 
Gu.stafson, 226 N.W. 412, 178 Minn. 
1 . 

19 C.J. p 176 note 79. 

Any statutory cause other than de¬ 
sertion may justify husband in seek¬ 
ing divorce after decree of judicial 
separation. 

Ariz.—Williams v. Williams, 291 P. 
993, 37 Ariz. 176. 

98. Pa.—Eckert v. Eckert, 20 Pa.Dist 
835. 
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sequent to the entry of the limited decree and 
a judgment of limited divorce may bar a subsequent 
suit for absolute divorce in so far as the latter is 
based on matters which were or might have been liti¬ 
gated in the action for limited divorce, 9^.6 and a 
similar rule applies to a judgment for separate main- 
tenance.1 

Although there is authority apparently to the con¬ 
trary,^-® it has been held that a judgment on the 
merits against plaintiff in an action for absolute di¬ 
vorce is a bar to a subsequent action by plaintiff for 
a limited divorce on same grounds, where, under 
practice, plaintiff might have obtained in the first 
action the relief prayed for in the second ,2 but such 
a judgment is not a bar to a subsequent action for 
separate support and maintenance, where it docs not 
appear that the essential issues in the maintenance 
action were involved in the prior divorce action.2 
However, a decree denying a divorce is a bar to a 
subsequent suit for separate maintenance in so far 
as the latter is based on matters adjudicated in the 
earlier case.^ So, a decree denying a divorce on 


DIVORCE § 174(2) 

the ground that both parties were to blame for their 
matrimonial difficulties is a bar to a subsequent suit 
by the wife for separate maintenance, so far as it is 
based on matters occurring prior to the commence¬ 
ment of the divorce case.® A decree granting an 
absolute divorce bars a suit for separation.®*® 

An interlocutory decree of divorce in favor of 
the husband does not constitute a bar under the doc¬ 
trine of res judicata to an allowance to the wife of 
counsel fees and costs in a subsequent action brought 
by her for divorce.®*^® 

Bar to subsequent defense. A judgment dismiss¬ 
ing a complaint on the merits precludes plaintiff 
from setting up the same grounds of misconduct as 
a defense in a suit for divorce afterward brought 
against him.® The rule is otherwise, however, 
where res judicata is not pleaded,*^ or where it does 
not appear that the matter set up as a defense was 
adjudicated in the former proceeding.® 

Action by divorced spouse barred. A final decree 
of divorce, as long as it remains in force, bars a 


99 . Va.—Gloth V. Gloth, 153 S.E. 879, 
154 Va. 511, 71 A.L.R. 700. 

99c5 AbamdoaiindiLt 
In view of fact that wife may de¬ 
feat husband's action for absolute 
divorce on erround of two years’ sep¬ 
aration by showiner that separation 
has been occasioned by act of hus¬ 
band in willfully abandoning her, de¬ 
termination in favor of wife in prior 
action by wife for divorce from bod 
and board upon Kround of abandon¬ 
ment is adjudication that husband 
has willfully abandoned wife, and 
operates as bar to subsequent prose¬ 
cution for absolute divorce by hus¬ 
band. 

N.C.—Cameron v. Cameron, 68 S.E,2d 
796, 236 N.C. 82, 31 A.L.Il,2d 43C. 

1. See Husband and Wife S C27 b, 
42 C.J.S. p 278 note 64. 

1.5 Statute authorising provision for 
maintenance 

Judgment denying wife a divorce 
on ground that her action was barred 
by recrimination did not bar wife 
from maintaining subsequent action 
for separate maintenance, custody of 
children and division of property 
where no determination was made in 
divorce action as to such matters, al¬ 
though they could have been raised 
therein under a statute providing 
that though a judgment of divorce is 
denied, the court in an action for di¬ 
vorce may provide for the mainte¬ 
nance of the wife and her children. 
N.D.—Rettorath v. Hetterath, 38 N. 
W.2d 409, 76 N.D. 683. 

2- Minn.—^Wagner v, Wagner, 30 N. 
W. 766, 86 Minn. 239. 


3. Cal.—Jordan v. Jordan, 276 P.2d 
818, 120 C.A.2d 329. 

Conn.—^Morris v. Morris, 43 A.2d 463, 
132 Conn. 188. 

Minn.—^Hoffmann v. Hoffmann, 218 
K.W, 559, 174 Minn. 169—Waller v. 
Waller, 200 N.W. 480, 160 Minn. 408 
—Wulke v. Wulke, 184 N.W. 610, 
149 Minn. 289. 

19 C.J. p 177 note 92 [a] (3). 

Action for pexmaa«at alimony not 
barred 

Decree against wife in her action 
for divorce and alimony on ground 
of cruelty did not bar wife’s subse¬ 
quent action for permanent alimony 
based on allegation that parties had 
been living In a state of voluntary 
separation. 

Ga.—^Davenport v. Davenport, 82 S. 

R2d 654, 210 Ga. 687. 

Wife likely to become public charge 
Under statutory provision in New 
York, domestic relations court had 
Jurisdiction to make award against 
hu.sband for wife’s support, despite 
supreme court decree dismissing 
wife's complaint in separation action, 
where evidence showed that wife 
was likely to become a public charge. 
N.Y.—Safran v. Safran, 283 N.Y.S. 
660, 246 App.Div. 637, motion de¬ 
nied 286 N,Y.S. 1020, 247 App.Div. 
72C, 

A Colo.—Sholcs V. Sholes, 209 P. 
1046, 72 Colo. 175. 

Mo.—Price v. Price, App., 281 S.W.2d 
807. 

N,J.—O'Brien v. O'Brien, 142 A. 898, 
103 N.J.Eq. 214, affirmed 147 A. 911, 
106 N.J.Eq. 260. 

Zanzunico v. Zanzonico, 186 A. 
779, 14 N.J.M1SC. 674. 
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Denial of divorce based on indignities 
barring suit for constructive de¬ 
sertion. 

A Judgment denying wife a divorce 
on ground of indignities was neces¬ 
sarily an adjudication that she had 
no right to separate maintenance 
predicated on constructive desertion, 
since in order to establish construc¬ 
tive desertion wife was required to 
establish such indignities as would 
entitle her to a divorce in a suit 
seeking that relief. 

Mo.—^Price v. Price, App., 281 S.W.2d 
307. 

5- Or.—^Matlock v. Matlock, 167 P. 
311, 86 Or. 78. 

5.5 La.—Murphy v. Murphy, 87 So.2d 

4, 229 La. 849. 

Action for separate maintenance as 
barred by divorce decree see Hus¬ 
band and Wife § 612 a. 

5-10 Cal.—^Vishner v. Vishner, 271 
P.2d 68, 125 C.A.2d 667. 

6. Cal.—^Minnich v. Minnich, 16 P.2d 
804, 127 C.A. 1. 

Me.—Lausier v. Lausier, 124 A. 682, 
123 Me. 530. 

Pa.—Sperling v. Sperling, 82 Pa.Su- 
per. 308. 

Tenn.—^Douglas v. Douglas, 4 S.W.2d 
358,156 Tenn. 655. 

W.Va.—Kittle v. Kittle, 102 S.E. 799, 
86 W.Va. 46. 

19 C.J. p 178 note 97. 

7. Mo.—^Kashka v. Kashka, App., 220 

5. W. 1036. 

8. R.I.—Roy V. Roy, 129 A. 830, 47 
R.I. 81. 

19 C.J. p 178 note 98. 
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subsequent action for divorce by the party against 
whom the decree was rendered.**® 

Desertion or separation for statutory period sub¬ 
sequently ripening. Where a cause of action on the 
ground of desertion has not ripened into a ranse of 
action which could be maintained at the time of 
filing a suit for divorce,**t® or the trial thereof,**i® 
or the judgment rendered therein,**20 because the 
full statutory period of desertion required for the 
granting of a divorce on the grotind of desertion had 
not elapsed, the judgment rendered does not bar a 
subsequent action on the ground of desertion 
brought after the required period has elapsed. This 
is true even though the complaint in the first suit 
charged desertion.s*26 A similar rule applies to a 
cause of action for divorce based on the separation 
of the parties for a statutory period.*-*® However, 
a decree of limited divorce on the ground of deser¬ 
tion may bar a subsequent action for divorce based 
on voluntary separation for a period commencing 
prior to the decree.8*35 


Obligations arising out of marital relation. It 
has been held that if obligations arising out of, or 
connected with, the marital relation are not pres«t- 
ed and adjusted in an action for divorce, the judg¬ 
ment is as full and complete a bar to a subsequent 
assertion of such rights, as though they had been 
fully tried and determined in the divorce action.**^# 


§ 174(3). - Conclusiveness of Adjudica¬ 

tion 




--- —WWIIWIU9IVC in any tuiupa 

action between the parttes as to all the tacts directly In 
issue and actually or necessarily determined therein. 


In addition to constituting a bar to any future ac¬ 
tion between the parties based on the same cause 
discussed supra § 174(2), a valid judgment 
or decree in a divorce suit is conclusive 
in any future action between the parties as to 
all the facts directly in issue and actually or 
necessarily determined therein.® The judgment in 


as Ark.—Day v. Langley, 152 S.W. 

2cl 308, 202 Ark. 775. 

Mich.—White v. White, 64 N.W.2d 
698, 839 Mich. 429. 

An. ezlstinsr Judgment of separation 
in favor of husband barred separation 
action brought by wife. 

N.Y.—Schirmer v. Schirmer, 24 N.Y, 
S.2d 344, 260 App.Div. 1057, appeal 
denied 28 N.Y.S.2d 464, 261 App. 
Div. 911. 


8.10 Mo.—Glenn v, Glenn, App. 192 
S.W.2d 629. 

Or.—^Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

Tenn.—Copeland v. Copeland, 177 S. 
W.2d 555, 180 Tenn. 609. 


8.15 Mo.—^Dawson v. Dawson, 146 S 
W.2d 436, 235 Mo.App, 736. 


8.20 Kan.—Northington v. Northing- 
ton, 149 P.2d 622, 158 Kan. 641. 

Tenn.—Copeland v. Copeland 177 S 
W.2d 655, 180 Tenn. 609. 

Action for separation after decree 
denying absolute divorce 

Cal.—Jordan v. Jordan, 276 P.2d 818 
129 C.A.2d 309. 

8.25 Kan.—Northington v. Northing- 
ton, 149 P.2d 622, 158 Kan. 641. 

Mo.—Glenn v. Glenn, App., 162 SW 
2d 629. 


•Or.—Leahy v. Leahy, 303 P.2d 952, 
208 Or. 659. 

Tenn.—Copeland v. Copeland 177 S 
W.2d 666, 180 Tenn. 609. 


•8.30 Prior decree determining that 
parties had not been Uving separate 
and apart for seven years prior to a 
certain date was not conclusive 
against subsequent suit for divorce 
on ground that parties had been liv- 
apart without cohabitation for 


seven years prior to a certain date 
more than two years later. 

Tex.—McGlnley v. McGinley, Civ. 
App., 295 S.W.2d 913. 

8.35 Action by husband barred by 
decree in favor of wife 
Where wife, on November 2, 1953 , 
obtained a limited divorce, on ground 
of husband’s desertion, which court 
found began June 2, 1948, and con¬ 
tinued more than two years, and on 
January 29, 1954, husband brought 
action for divorce on ground of vol¬ 
untary separation for five consecutive 
years, husband’s action was barred 
l>y 1953 decree, since desertion and 
voluntary separation cannot exist at 
same time, and there was therefore 
not a voluntary separation of five 
years when husband brought action. 
—Pratt V. Pratt, 240 P.2d 639 99 
U.S.APP.D.C. 401. ' 

a40 Kan.—^Mitchell v. Mitchell, 233 
P.2d 617, 171 Kan. 390, opinion ad¬ 
hered to 239 P.2d 979, 172 Kan. 212 
—Calkins v. Calkins, 122 P.2d 760 
166 Kan. 43. 

Divorce decree as bar to subsequent 
assertion of claim of: 

Alimony see infra § 231. 

Property rights see infra § 300. 


9. TJ.S.—Metropolitan Life Ins. Co. 
^^l^ichardson, D.C.La., 27 P.Supp. 

Ala.—Lewis v. Lewis, 60 So. 2 d 146 , 
257 Ala. 565—^Roebuck v. Hooie 34 
So.2d 460, 250 Ala. 363-Gardner 
V. Gardner, 34 So.2d 157, 260 Ala. 


Ariz.—Berman v. Thomas 19 P 2 d 
685, 41 Ariz. 457. 

268 S.W.2d 385, 
-23 Ark. 764—Carty v. Carty, 258 
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S.W.2d 43, 222 Ark. 83—McKay v 
McKay 290 S.W. 951, 172 Ark. 918.‘ 
Cal.—^McMickens v. McMickens n 
P.2d 597, 220 C. 731, ' 

Jordan v. Jordan, 276 P.2d 818 
129 C.A.2d 329—Hughes v. Bank of 

* Sav. Ass’n. 
178 P.2d 633, 78 aA.2d 631—Mann 
V. Mann, 172 P.2d 369, 66 C.A.2d 32 
Titensor v. Titensor, 170 P.2d 
479, 76 C.A.2d 206—Green v. Green. 
151 P.2d 679, 66 C.A.2d 60—Bab¬ 
cock V. Babcock, 146 P.2d 279, 63 
C.A.2d 94—Petry v. Petry, 118 P.2d 
498, 47 C.A2d 694. Godfrey v. 
Godfrey, 86 P.2d 357, 30 C.A.2d 
370—Overcll v. Superior Court of 
Los Angeles County, 84 P.2d 789, 
29 C.A.2d 418—Borg v. Borg, 76 
P.2d 218, 25 C.A.2d 25—^In re 
Strong’s Guardianship, 14 P.2d 
1040, 126 C.A. 706. 

Colo.—Sholes V. Sholes, 209 P. 1046, 
72 Colo. 176. 

Fla.—Gordon v. Gordon, 59 So.2d 40, 
certiorari denied 73 S.Ct. 166. 344 
U.S. 878, 97 L.Ed. 680. 

Ga.—King v. King, 44 S.E.2d 791, 202 
Ga. 83O'—Johnson v. Johnson 4 SB. 
2d 807, 188 Ga. 800. 

Hicks V. Stalnaker, 200 S.B. 484, 
69 Ga.App. 148. 

Ill.—Tobias v, Tobias, 208 Ill,App. 
639. 


Iowa.—Holmes v. Holmes, 176 N.W. 
691, 189 Iowa 256. 

Kan.—Mayfield v. Gray, 23 P.2d 498, 
138 Kan. 166—Wulf v. Fitzpatrick, 
261 P. 838, 124 Kan. 642. 

Ky.—^Fertig v. Fertig, 291 S.W. 706. 
218 Ky. 370. 

Me.—Corpus Jhrls Secundum cited 
itt Coe V. Coe, 71 A.2d 614, 516, 145 
Me. 71—Lausier v. Lausier, 124 A. 
582, 123 Me. 530. 
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such case operates by way of an ^toppel and not by | sive upon the parties as to aU matters that were, or 
way of a bar. • The statement is fr^uently made might have been, litigated in that action;!® and such 
that a judgment in a divorce proceeding is conclu- is the rule where the subsequent suit is upon the 


Md.—Besche v. Besche, 121 A.2d 70S, 
209 Md. 442—Dearholt v. Dearholt, 

13 A.2d 538—McClees v. McClees, 
158 A. 349, 162 Md. 70. 

Mass.—James v. James, 8 N.E.2d 777, 
297 Mass. 254—Field v. Field, 163 
N.B. 177, 264 Mass. 549. 

Mich.—^Bennett v. Bennett, 67 N.W.2d 
323, 336 Mich. 133—Lane v. Lane, 
17 N.W.2d 259, 310 Mich. 220—Lupu 
V. Denniston, 281 N.W. 236, 285 
Mich. 600—Herp v. Herp, 236 N.W. 
850, 254 Mich. 33. 

Minn.—^Hoffmann v. Hoffmann, 218 
N.W. 569, 174 Minn. 159. 

—Schaffer v. Schaffer, 46 So.2d 
443, 209 Miss. 220—Rylee v. Rylee, 
108 So. 161, 142 Miss. 832. 

Mo.—Crane v. Deacon, 253 S.W. 1068. 
McKenzie v. McKenzie, App., 306 
S.W.2d 688—^Dawson v. Dawson, 
145 S.W.2d 436, 236 Mo.App. 736— 
Hess V. Hess, 113 S.W.2d 139, 232 
Mo.App. 825—Sanders v. Sanders, 

14 S.W.2d 468, 223 Mo.App. SSI- 
Savage V. Purcell, App., 9 S.W.2d 
823—Coons v. Coons, App., 236 S.W. 
358. 

Nev.—Miller v. Miller, 3 P.2d 1069, 
54 Nev. 44, reheard 11 P.2d 1088, 
54 Nev, 44, 465—Confer v. Second 
Judicial Dist. Court in and for 
Washoo County, 236 P. 1097, 49 
Nev. 18. 

N.J.—Lane v. Hushmorc, 4 A.2d 56, 
125 N.J.Eq. 310, certiorari denied 
Rushmore v. Lane, 59 S.Ct. 1033, 
307 U.S. 636, 83 I...Bd. 1618—O’Brien 
V. O’Brien, 142 A. 808, 103 N.J.Eci. 
214, amrnied 147 A. 911, 105 N.J.Eq. 
260—Light V. Light, 124 A. 359, 95 
N.J.Eq. 779, adlrnicd by equally di¬ 
vided court 124 A. 448, 95 N.J.Eq. 
779—Oortol v. Oertcl, 112 A. 487, 
92 N.J.Eq, 327—Pltel v. Pitcl, 107 
A. 145, 90 N.,T.E<i. 366—Wilhor v. 
Wilber, 105 A. 664, 90 N.J.Eq. 7. 

Zanzonico v. Zanzonico, 180 A, 
779, 14 N.J.MIhc. 674. 

N.T.—Statter v. Staltor, 143 N.K.2d 
10, 2 N.Y.2d 668, 163 N.Y.H.2d 13— 
In ro Ilolme.s’ Estate, 62 N,E.2d 
424, 291 N.Y. 261—Mokarzcl v. Mo- 
karzol, 120 N.E, 692, 224 N.Y. 34(1. 

Vanderbilt v. Vanderbilt, 147 N. 
Y.S.2d 125, 1 A.D.2d 3, aillrmod 135 
N.E.2d 553, 1 N.y.2d 342, 153 N.Y. 
S.2d 1, aillrmed 77 S.Ot. 1360, 354 
XJ.S. 416, 1 L.Ed.2d 1456. 

Martos v. Miirtos, 134 N.Y.S.Sd 
832, 200 MIhc. 860—Maxim v. Max¬ 
im, 118 N.Y.S.2d 541, 203 Mi.sc. 610 
—Lilionthal v. Lllienthal, 83 N.Y. 
S.2d 71, 192 Misc. 1022—Zigman 
v. Zigman, 6 N.Y.S,2d 855, 169 Miae. 
246—In ro Schnlrman’s K.stat(‘, 4 
N.Y.S.2d 800. 167 Mlsc. 809—War- 
shor v. Warshor, 223 N.Y.S. 705, 
130 Misc. 262—Landes v. Landes, 


220 N.T.S. 469, 129 Misc. 10, af¬ 
firmed 225 N.Y.S. 853, 222 App.Div. 
668 . 

Guibord v. Guibord, 147 N.T.S.2d 
371, reversed on other grounds 153 
N.Y.S.2d 457, 2 A.D.2d 34—Nai v. 
Nai, 129 N.Y.S.2d 838—^Lukaiser v. 
Lukaiser, 89 N.Y.S.2d 671—^In re 
McCormack’s Estate, 83 N.Y.S.2d 
691, affirmed 83 N.Y.S.2d 798, 274 
App.Div. 878, appeal denied 85 N. 
Y.S.2d 301. 274 App.Div. 924—Anon¬ 
ymous V. Anonymous, 20 N.Y.S.2d 
614—^Lubow V. Lubow, 195 N.Y.S. 
31. 

N.D.—Bailey v. Bailey, 207 N.W. 
987. 63 N.D. 887. 

Ohio.—Hetrick v. Hetrick, 139 N.E. 
2d 674, 101 Ohio App. 334—^Lew- 
shitz V. Lewshitz. 172 N.E. 413, 35 
Ohio App. 189. 

Mullen V. Mullen, 11 Ohio N.P., 
N.S., 353. 

Okl.—Smith V. Smith, 242 P.2a 436, 
206 Okl. 206. 

Or.—^McDonald v. McDonald, 253 P.2d 
249, 197 Or. 276—Garner v. Garner, 
189 P,2d 397, 182 Or. 649—Faist v. 
Faist, 34 P.2d 937, 147 Or. 623. 

Pa.—^Larsen v. Larsen, 141 A.2d 363, 
392 Pa. 609. 

Reiter v, Reiter, 48 A.2a 66, 169 
Pa.Supcr. 344—Peters v. Peters, 10 
A.2d 867, 138 Pa.Super. 634. 

Zvonik V. Zvonik, Com.Pl., 50 
Lanc.L.Rev. 367. 

R. I.—Burns v. Burns, 145 A. 446, 60 
R.I. 129—Roy v. Roy, 129 A. 830, 
47 R.I. 81, 

S. D,—Wright V. Stahl, 30 N.W.2d 
876, 73 S.D. 157, 

Tonn.—Rutledge v. Rutledge, 281 S. 
W.2d 666, 198 Tenn. 665—^Douglas 

V. Douglas, 4 S,W.2d 358, 156 Tenn. 
655. 

Hodges V. Hodges, 182 S.W.2d 
749, 27 Tcnn.App. 547—Corpus Jn- 
rlB quoted in Banks v. Banks, 77 S. 

W. 2d 74. 75, 18 Tenn.App. 347. 

Tox.—Hughes V. Hughes, Civ.App., 

275 S.W.2d 506—Carnes v. ICay, 
Clv,Apr., 210 S.W.2d 882—Howard 
V. lia Coste, Civ.App., 270 S.W. 181. 
Va.—McDaniel v. McDaniel, 9 S.E.2d 
360, 175 Va. 402—Cloth v. Glolh, 
153 S.E. 879, 164 Va. 611, 71 A.L.R. 
7 on. 

Wash.—Pierce v. Pierce, 181 P. 24, 
107 Wash. 125. 

W.Va.—Kittle v. Kittle, 102 S.E. 799, 
86 W^Va. 46. 

Wi.*^.—Schopps V. Schopps, 205 N.W. 
820. 188 Wis. 161. 

Wyo.—Bowman v. Bowman, 82 P.2d 
357, 63 Wyo. 298. 

19 C.J. p 178 note 99. 

Matter not expressly In issue 

A decree may be conclusive 
again.st defendant on a question not 
expressly in issue under the plead¬ 
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ings, if defendant considered the 
question in Issue. 

Tex.—Shook v. Shook, Civ.App., 146 
S.W. 699. 

UahUity for support of two “wives” 
Where New York court granted 
first wife a separation decree on 
holding that Mexican divorce which 
husband had obtained was invalid 
and Florida court rendered decree 
of separation and support in favor 
of husband’s second wife on holding 
that husband was estopped to deny 
validity of Mexican decree rendered 
against first wife but did not other¬ 
wise determine its validity, both de¬ 
crees were binding on husband where 
courts had had jurisdiction over him 
and he could not, in declaratory 
judgment action for determination 
of which was his lawful wife pro¬ 
cure relief which would deprive ei¬ 
ther of support provisions contained 
in decrees against him. 

N.Y.—Astor v. Astor, 160 N.T.S.2d 
103, 6 Misc.2d 967. 

trader statute requiring couour- 
rent verdict of two juries at differ¬ 
ent terms of court to authorize the 
granting of a divorce, the usual rule 
of res judicata does not apply upon 
the second trial, no matter what 
might have been decided in the first. 
Ga.—Owens v. Owens, 121 S.E. 337, 
157 Ga. 397. 

9-5 Cal.—^Babcock v. Babcock, 146 P. 

2d 279, 63 C.A.2d 94. 

Pa.—Reiter v. Reiter, 48 A.2d 66, 169 
Pa.Super. 344. 

10. Ark.-Ball v. Ball, 76 S.W.2d 71. 
189 Ark. 976. 

Cal,—Rediker v. Rediker, 221 P.2d 1, 
36 C.2d 796, 20 A.L.R.2d 1152. 

Short V. Short, 288 P. 1111, lOfr 
C.A. 210. 

Ga.—Johnson v. Johnson, 4 S.E. 2d 
807, 188 Ga. 800. 

Ind.—Chermak v. Chermak, 88 N.E. 

2d 250, 227 Ind. 625. 

Iowa.—Franklin v. Bonner, 207 N.W. 
778, 201 Iowa 616. 

Kan.—^Zellner v. Zellner, 127 P.2d 
428, 155 Kan. 530. 

Mo.—McKenzie v. McKenzie, App., 
306 S.W.2d 588—Price v. Price, 
App., 281 S.W.2d 307—Crooks v. 
Crooks, App., 197 S.W.2d 678— 
Jones V. Jones, 235 S.W. 481, 208 
Mo.App. 632. 

N.Y.—^D'Auria v. D’Auria, 103 N.Y.S. 

2d 741, 200 Misc. 939. 

Ohio.—Lewshitz v. Lewshitz, 172 N. 

E. 413, 35 Ohio App. 189. 

Utah.—Ahlbom v. Ahlbom, 204 P. 99, 
69 Utah 445. 

AU matters which properly may be 
presented and considered in divorce 
action must be presented, and if not 
presented, judgment is as full and. 
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same or substantially the same cause of action.^i were in issue and necessarily adjudicated,13 and is 
In this connection, causes of action are not different not conclusive as to questions which might have 
by virtue merely of their form or the relief been but were not litigated in the original action.l3.5 
sought,11-5 and may be regarded as the same when It is not conclusive as to matters occurring after 

they have such a measure of identity that a differ- the first trial or judgment.i3.io 
ent judgment in the second would destroy or im¬ 
pair rights or interests established by the first.ii*i^ The burden of proving that a particular issue was 
In so far, however, as the subsequent suit is on a tried and determined or necessarily involved in the 
different cause, the prior judgment is generally held prior action rests on the party asserting that it 
conclusive only as to matters which were in issue was.l3.i6 For the purpose of ascertaining 5ie issues 
and actually adjudicaied^^ or as to matters which raised and litigated in a prior action, the entire rec- 


complete a bar to subsequent asser¬ 
tion thereof as thougrh matter had 
been fully tried and determined. 

Kan.—^Parmer v. Farmer, 281 P.2d 
1075, 177 Kan. 667. 

Question cognizable 
In any subsequent action between 
parties they are estopped to relitigate 
any question cognizable in prior ac¬ 
tion. 

Pa.—Keiter v. Reiter, 48 A.2d 66, 169 
Pa.Super. 344. 

AUegation that extrinsic fraud was 
used in procurement of judgment of 
divorce, alleged for first time in hus¬ 
band’s subsequent action for cancel¬ 
lation of note and trust deed, could 
have and should have been raised 
in divorce action in which judgment 
was entered stating that note secured 
by trust deed was wife’s separate 
property. 

Cal.—Hart v. Richardson, 285 P.2d 
686, 134 C.A.2d 242. 

II. Fla.—Gordon v. Gordon, 69 So. 
2d 40, certiorari denied 73 S.Ct. 
166, 344 U.S. 878, 97 L.Ed. C80— 
Prall V. Prall, 60 So. 867, 58 Fla. 
406, 26 L,P..A.,N.S., 677. 

Ga.—^Mize v. Mize, 66 S.B.2d 121, 80 
Ga.App. 441. 

III. —^Hoffman v. Hoffman, 161 N.E. 
723, 330 Ill. 413. 

Mass.—James v. James, 8 N.E.2d 777, 
297 Mass. 264. 

N.T.—Statter v. Statter, 143 N.E.2d 

10, 2 N.Y.2d 608, 163 3Sr.Y.S.2d 13. 

Wyo.—Willis v. Willis, 49 P.2d 670, 
48 Wyo. 403, rehearing denied 64 P. 
2d 814, 49 Wyo. 296. 

11,5 N.Y.—Statter v. Statter, 143 N. 

B. 2d 10, 2 N.Y.2d 668, 163 N.Y.S.2d 
13. 

11.10 N.Y.—Statter v, Statter, supra, 
la. Ala.—Corpus Juris Secundum 
cited in Couch v. Couch, 22 So.2d 
699, 247 Ala. 70. 

Ark.—Johnson v. Swanson, 189 S.W. 

2d 803, 209 Ark. 144. 

Cal.—Jordan v. Jordan, 276 P.2d 818, 
129 C.A.2d 329—Green v. Green, 
151 P.2d 679, 66 O.A.2d 60—Bab¬ 
cock V. Babcock. 146 P.2d 279, 63 

C. A.2d 94—Haskill v. Haskill, 132 
P.2d 294, 66 C.A.2d 204—Crudo v. 
Crudo, 280 P. 693, 100 C.A. 584. 

Colo.—^Kubat V. Kubat, 238 P.2d 897, 
124 Colo. 491. 


Conn.—State v. Lugg, 127 A.2d 62, 
144 Conn. 21—^Morris v. Morris, 43 
A.2d 463, 132 Conn. 188. 

Fla.—Gordon v. Gordon, 69 So.2d 40, 
certiorari denied 73 S.Ct. 166, 344 

U. S. 878, 97 L..Ed. 680—Prall v. 
Prall, 50 So. 867, 58 Fla. 496, 26 
L.R.A.,N.S., 677. 

Shirley v. Shirley, App., 100 So. 
2d 460. 

Ill.—Lyons V. Lyons, 231 IlLApp. 
568. 

Iowa.—Ryke v. Ream, 234 N.W. 196, 
212 Iowa 126. 

La.—^Witbeck v. Witbeck, 143 So. 712, 
176 La. 622—Schoeffner v. Schoeff- 
ner, 105 So. 18, 168 La. 933—Camp 

V. Camp, 85 So. 216, 147 La. 492. 
Minn.—Gustafson v. Gustafson, 226 

N.W. 412, 178 Minn. 1—Wulke v. 
Wulke, 184 N.W. 610, 149 Minn. 
289. 

Mo.—Smith v. Smith, App., 299 S.W. 
2d 32—Morgan v. Morgan, App., 
278 S.W.2d 809—Welch v. Fraternal 
Aid Union, 263 S.W. 187, 214 Mo. 
App. 443—Sutermeister v. Suter- 
meister, App., 209 S.W. 055. 

N.Y.—Mirizio v. Mirizio, 161 N.E. 461, 
248 N.Y. 176. 

Borax v. Borax, 161 N.Y.S.2d 232, 
3 A.D.2d 404, reargumont and ap¬ 
peal denied 163 N.Y.S.2d 364, 3 A.D. 
2d 897, ofllrmed 149 N.E. 2d 326, 4 
N.Y.2d 113, 172 N,Y.S.2d 805— 
O’Leary v. O’Leary, 8 N.Y.S.2d 898, 
256 App.Div. 130—Pinkus v. Pinkus, 
244 N.Y.S. 652, 230 App.Div. 791. 

Harlow v. Harlow, 204 N.Y.S. 
128, 123 Misc. 63. 

Solomon v. Solomon, 26 N.Y.S. 
2d 213, reversed on other grounds 
34 N.y.S.2d 367, 263 App.Div. 678, 
amended 39 N.Y.S.2d 1016, 265 App. 
Div. 1010, reversed on other grounds 
49 N.E.2d 470, 290 N.Y. 337, motion 
denied 63 N.B.2d 571, 291 N.Y. 801. 
N.C.—Keys v. Tuten, 164 S.B. 631, 
199 N.C. 368. 

Or.—^Leahy v. Leahy, 303 P.2d 962, 
208 Or. 059. 

Pa.—Larsen v. Larsen, 141 A.2d 363, 
392 Pa. 609. 

Sperling v. Sperling, 82 Pa.Su¬ 
per. 308. 

Pritts V. Pritts, 6 Pa.Dist. & Co. 
23, 72 Pittsb.Leg.J. 663, 2 North- 
I umb.Leg.J. 223, 
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Tenn.—Cline v. Cline, 270 S.W.2d 499, 
37 Tenn.App. 696—Banks v. Banks! 
77 S.W.2d 74, 18 Tenn.App. 347, 
Tex.—Spoon v. Spoon, Civ.App., 139 
S.W.2d 162, error dismissed—My¬ 
ers V. Crenshaw, Civ.App., 116 S. 

W.2d 1126, affirmed 137 S.W.2d 7, 
134 Tex. 500—^Hartman v, Chumley, 
Civ.App., 266 S.W. 444. 

Rainwater v. State, 141 S.W.2d 
364, 140 Tex.Cr.R. 88. 

Va.—Haskins v. Haskins, 60 S.B.2d 
437, 188 Va. 626. 

Wash.—Bradley v. Bradley, 66 P.2d 
871, 190 Wash. 123—^Feenstra v. 
Feenstra, 213 P. 466, 124 Wash. 
135. 

19 C.J. p 178 note 2. 

Good faith 

Where an action for divorce for 
desertion is dismlssell, in a subse¬ 
quent action brought on the same 
ground, in which libelant’s good 
faith is put in issue, the doctrine of 
res judicata does not exclude evi¬ 
dence of the same character as that 
in the first trial directed solely to 
such issue. 

Mo.—Mullen v. Mullen, App., 196 S. 
W. 644. 

Tenn.—Corpus Juris quoted in Banks 
V. Banks, 77 S.W.2d 74, 76, 18 Tenn. 
App. 347. 

13- Ill.—^Hoffman v. Hoffman, 161 
N.B. 723, 330 Ill. 413. 

Lyons v. Lyons, 231 IlLApp. 568. 
N.Y.—Silberstcin v. Silberstein, 113 
N.B. 495, 218 N.Y. 625. 

Matters collateral and Inoldental 
to the divorce judgment, although 
actually adjudicated, are not con¬ 
cluded in a subsequent suit between 
the parties. 

Wyo.—Willis V. Willis, 49 P.2d 670, 
48 Wyo. 403, rehearing denied 64 
P.2d 814, 49 Wyo. 296. 

13.5 Cal.—Babcock v, Babcock, 146 
P.2d 279, 63 C,A.2d 94. 

13.10 Mich.—Dowhan v. Dowhan, 6 
N.W.2d 483, 303 Mich. 197. 

13.15 Ark.—^Johnson v. Swanson, 189 
S.W.2d 803, 209 Ark. 144. 

Cal.—Babcock v. Babcock, 146 P.2d 
279, 63 C.A.2d 94. 

Hawaii.—^Tabios v. Tabios, 38 Bta.- 
wali 1. 
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ord in that action, including the evidence^^ and 
findingsi^-5 may be examined. General rules, as to 
the construction and operation of the divorce de¬ 
cree, as discussed infra § 176, have been applied in 
determining whether the decree is an adjudication 
of a particular issue.i^-i® Assuming the issues in 
two cases are the same, whether or not it has been 
determined in no wise depends on whether it has 
been the subject of stubborn contention, or has been 
found by way of concession or an admission in the 
pleadings.i4*l5 Where the complaint in a divorce 
action makes specific allegations concerning an in¬ 
cidental or collateral matter, the decree rendered will 
be deemed to have determined the issues raised 
thereby where it contains a general finding that all 
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of the allegations of the complaint are true and sus¬ 
tained by the evidence.i^-20 

Statiis of parties. A divorce decree as far as it 
affects the subsequent status of the parties, that is, 
terminates the marital relationship, has been con¬ 
sidered a judgment in rem,i^*26 and, if free from 
fraud and collusion,i^*30 and based on jurisdiction 
over the marital res, in the form of the bona fide 
residence of at least one party within the jurisdic¬ 
tion of the court,i^-35 is, as to the status of the par¬ 
ties, binding and conclusive on the whole world,^® 
and the parties themselves.^^-^ While such a decree 
may also be regarded conclusive as to the prior ex¬ 
istence of the marriage,!® at least as between the 


14. Cal.-—Short v. Short, 288 P. 1111, 
106 C.A. 210. 

Or.—Faist v. Faist, 34 P.2d 937, 147 
Or. 623. 

Pleadingrs, opinion, and decree in 
prior action may be examined to as¬ 
certain i.ssiies. 

Md.—Besche v. Besche, 121 A.2d 708, 
209 Md. 442. 

14,5 Cal.—^Babcock v. Babcock, 14C 
P.2d 279, 63 C.A.2d 94. 

14.10 Or.—Leahy v. Leahy, 303 P.2d 
962. 208 Or. C59. 

Tex.—^Adams v. Adams, Civ.App., 214 
S.W.2d 866. 

Paternity of child held not issue tried 
or determined 

Wis,—^In re Cof?an'a Estate, 64 N.W, 
2d 454, 267 Wis. 20, 

Construction of flndingr interlocutory 
decree remained In force 

Finding: in secuiid divorce action 
that interlocutory decree In first di¬ 
vorce action was still in effect did 
not warrant conclusion that ques¬ 
tion of reconciliation had been tried 
out and decided adversely to wife so 
as to estop wife to maintain subse¬ 
quent action to vacate final decree In 
first action alloffcdly obtained on 
false aflldavit of no reconciliation. 
Cal.—Babcock v. Babcock, 146 P.2d 
279, 63 C.A.2d 94. 

Denial of divorce not adjudication of 
plaintiff’s misconduct 

(1) Judgrment denying: divorce to 
wife on ground of husband's cruel 
treatment, without more, was not 
necessarily an adjudication of Issue 
of wife's cruel treatment of husband. 
Ga.—Cohen v. Cohen, 27 S.B.2d 28, 

196 Ga. 562. 

(2) So, in wife's separation action 
against husband who filed counter¬ 
claim for separation on ground of 
abandonment by wife, Judgment dis¬ 
missing wife’s complaint on merits 
and a holding that abandonment l)y 
wife was “not found," without mak¬ 
ing any other dispt^sltion of counter¬ 
claim, was a determination that wife 
had separated from husband without 
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cause or Justification but was not an 
adjudication on issue of wife's aban¬ 
donment. 

N.Y.—In re Edwards’ Estate, 63 N. 
Y.S.2d 64. 

Where a complaint and cross com¬ 
plaint are dismissed withont setting 
forth reason therefor, court in a later 
action cannot, without more, say 
whether court in prior action found 
parties in pari delicto or that claims 
of each were untrue and without 
foundation. 

Or.—McDonald v. McDonald, 253 P.2d 
249, 197 Or. 276. 

14.15 N.Y.—Statter v. Statter, 143 
N,B.2d 10, 2 N.Y.2d 668, 163 N.Y. 
S.2d 13. 

14.20 Cal.—^Maxwell v. Maxwell, 152 
P.2d 530, 66 C.A.2d 649. 

14.25 N.Y.—Urquhart v. Urquhart, 
60 N.Y,S,2d 57, 272 App.Div. 60, 
afllrmed 77 N.B.2d 7, 297 N.Y. 689. 
14.30 N.Y.—^Urquhart v, Urquhart, 
supra. 

14.35 A decree which does not rest 
on Jurisdiotion of court over marital 
res, in form of bona fide residence of 
at least one party to marriage within 
Jurisdiction of court, is not binding 
on world. 

N.Y.—Senor v. Senor, 70 N.Y.S.2d 909, 
272 App.Div. 306. 

Swans ton v. Swanston, 76 N.Y.S. 
2d 175. 

Jurisdiction of res and of defendant’s 
person 

If court granting divorce decree de¬ 
termines that marital res is within 
Jurisdiction of court by establishment 
of domicile within authorized bound¬ 
aries of court, and if requirements of 
due process have been complied with 
by having Jurisdiction over person of 
defendant and there has been full 
opportunity to litigate all issues in¬ 
cluding that of Jurisdiction, divorce 
decree is binding on world in so far 
as it dissolves marital res. 

N.Y.—Bane v. Bane, 80 N.Y.S.2d 641, 
96 Misc. 318. 

15. Cal.—^Watson v. Watson, 246 P. 
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2d 19. 39 C.2d 305—Rediker v. Redi- 
ker, 221 P.2d 1. 35 0.2d 796, 20 A. 
L.R.2d 1152—Kelsey v. Miller, 263 
P. 200, 203 C. 61—In re Lee's Es¬ 
tate, 253 P. 146, 200 C. 310. 

Ga.—Luke v. Hill, 73 S.B. 346, 137 
Ga. 159. 

Iowa.—Corpus Juris cited in Ryke v. 
Ream, 234 N.W. 196, 197, 212 Iowa 
126. 

Mo.—^Reger v. Reger, 293 S.W. 414, 
316 Mo. 1310. 

Neb.—^Dunbier v. Mengedoht, 230 N. 

W. 669, 119 Neb. 706. 

N.Y.—^Urquhart v. Urquhart, 69 N. 
Y.S.2d 67, 272 App.Div. 60, affirmed 
77 N.E.2d 7, 297 N.Y. 689. 

N.D.—^Edwards v. McKechnie, 243 N. 

W. 923, 62 N.D. 472. 

Ohio.—Heitman v. Slee, 182 N.B. 659, 
43 Ohio App. 302. 

Okl.—Crosslands v. Hamilton, 262 P. 
196, 128 Okl. 213. 

Or.—^In re Rowe's Estate, 141 P.2d 
832, 172 Or. 293. 

Tex.—De Beque v. Llgon, Civ.App., 
286 S.W. 749, reversed on other 
grounds. Com.App., 292 S.W. 167. 

19 C.J. p 179 note 14. 

15.5 Cal.—Rediker v. Rediker, 221 
P.2d 1, 86 C.2d 796, 20 A.L.R.2d 
1152. 

Ga.—Luke v. Hill, 73 S.E. 346, 137 
Ga. 159. 

Mich.—White v. White, 64 N.W.2d 
698, 339 Mich. 429. 

N.Y.—Conklin v. Conklin, 39 N.Y.S. 
2d 825, 179 Misc. 766, affirmed 48 
N.Y.S.2d 333, 267 App.Div. 919. 

16. Neb.—^Dunbier v. Mengedoht, 
230 N.W. 669. 119 Neb. 706. 

N.D.—^Edwards v. McKechnie, 243 N. 
W. 923, 62 N.D. 472—Luick v. 
Arends, 132 N.W. 363, 21 N.D. 614. 
Ohio.—^Heitman v. Slee, 182 N.B. 659, 
43 Ohio 302. 

Okl.—Crosslands v. Hamilton, 262 P. 
196, 128 Okl. 213. 

Judgment of separation 

(X) A. judgment of separation es¬ 
tablishes existence of a valid and 
subsisting marriage between parties. 
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original parties and their privies, 17 it has been held | validity of the marriage as to strangers or persons 
that it is not binding or conclusive as to the previous | not parties or privies, 17.5 or as stated, as between 


N.T.—Statter v. Statter, 143 N.E.2d 
10, 2 N.T.2d 668, 163 N.T.S.2d 13. 

Clierubino v. Cherubino, 134 N. 
Y.S.2d 573, 284 App.Div. 731—Gos- 
hin V. Goshin, 108 N.Y.S.2d 18, 279 
App.Div. 668. 

Cherubino v. Cherubino, 166 N.Y. 
S.2d 426, 7 Hisc.2d 429—Grutman 
V. Grutman, 166 N.Y.S.2d 315, 7 
Misc.2d 236. 

Guibord v. Guibord, 147 N.Y.S. 
2d 371, reversed on other grrounds 
153 N.Y.S.2d 457, 2 A.D.2d 34— 
Longo V. Longo, 133 N.Y.S.2d 269 
—Metlis V. Metlis, 104 N.Y.S.2d 
407. 

<2) It follows that such judgment 
necessarily determines invalidity of 
any prior foreign divorce of parties. 
N.Y.—Grutman v. Grutman, 166 N.Y. 
S.2d 315, 7 Misc.2d 236. 

Longo V. Longo, supra—^Metlis 
V. Metlis, supra. 

(3) This is especially true when 
judgment of separation is fortified by 
reference in record to foreign divorce. 
N.Y.—Leitman v. Leitman, 135 N.Y. 

S.2d 518, 284 App.Div. 959. 

(4) Even though no mention is 
made in separation action of a prior 
foreign divorce, judgment of separa¬ 
tion is conclusive on parties as to 
invalidity of foreign divorce. 

N.Y.—Goshin v. Goshin, 108 N.Y.S. 
2d 18, 279 App.Div. 668. 

Guibord v. Guibord, 147 N.Y.S.2d 
371, reversed on other grounds 153 
N.Y.S.2d 457, 2 A.D.2d 34. 

(5) However, rule that a judgment 
of separation necessarily determines 
Invalidity of any prior foreign di¬ 
vorce of parties, especially when 
fortified by reference in record to 
foreign divorce, does not apply to an 
order modifying a judgment of sep¬ 
aration as to alimony and custody 
of minor children following a foreign 
divorce referred to in modification 
proceedings, since modification pro¬ 
ceedings and order dealt solely with 
questions of custody and support and 
court was not asked to, was not re¬ 
quired to, and did not redetermine is¬ 
sue as to marriage itself. 

N.Y.—Gelman v. Gelman, 140 N.Y.S. 
2d 432, 207 Misc. 1032. 

Decree conclusively showing defend¬ 
ant was husband of another 
Cal.—Stellman v. Stellman, 260 P.2d 
209, 119 C.A.2d 805. 

17. Ala.—Corpus Juris Secundum 
cited In Ashley v. Ashley, 51 So.2d 
239, 243, 255 Ala. 313. 

Cal.—^In re Lee's Estate, 253 P. 146, 
200 C. 310. 

Noble V. Noble, 189 P.2d 502, 83 
G.A.2d 776—In re Hughes’ Estate, 
182 P.2d 263, 80 C.A.2d 650—Cor¬ 


pus Juris Secundum cited In Petry 
V. Petry, 118 P.2d 498, 499, 47 C.A. 
2d 594—Godfrey v. Godfrey, 86 P. 
2d 357, 30 C.A.2d 370—Borg v. 
Borg, 76 P.2d 218, 25 C.A.2d 25. 
Ind.—Chermak v. Chermak, 88 N.E.2d 
250, 227 Ind. 626. 

Okl.—Corpus Juris Secundum cited In 
Smith V. Smith, 242 P.2d 436, 438, 
206 Okl. 206. 

Despite fraud 

A final decree of divorce conclu¬ 
sively determines, as between parties 
thereto, that they were legally mar¬ 
ried, regardless of true facts and 
despite most flagrant fraud practiced 
by one of parties. 

Cal.—Petry v. Petry, 118 P.2d 498, 47 
C.A.2d 594. 

Subsequent action for declaratory 
judgment or annulment 

(1) Principle that a prior judgment 
of separation is conclusive as to ex¬ 
istence of marriage in a subsequent 
action between parties applies, even 
though subsequent action is for an¬ 
nulment and to declare marriage void 
ab initio. 

N.Y.—Statter v. Statter, 143 N.E.2d 
10, 2 N.Y.2d 668, 163 N.Y.S.2d 13. 

Presbrey v. Presbrey, 167 N.Y.S. 
2d 669, 8 Misc.2d 963—Cherubino v. 
Cherubino, 166 N.Y.S.2d 426, 7 Misc. 
2d 429. 

(2) It applies even though judg¬ 
ment in separation action purports to 
reserve right to bring an action for 
annulment, since it is not possible to 
validly make such reservation, judg¬ 
ment of separation being conclusive 
as to existence of a valid subsist¬ 
ing marriage. 

NY.—Cherubino v. Cherubino, 134 N 
Y,S.2d 673, 284 App.Div. 731— 

Cherubino v. Cherubino, 166 N.Y. 
S.2d 426, 7 Mlsc.2d 429. 

(3) It applies as well where sub¬ 
sequent action is for a declaratory 
judgment as to marital status. 

N.Y.—Presbrey v. Presbrey, 167 NY. 

S.2d 669, 8 Misc.2d 963. 

(4) So, husband's successful action 
for separation wherein court made a 
finding that parties were validly mar¬ 
ried, was res judicata in wife’s sub¬ 
sequent action for annulment on 
ground that husband allegedly had a 
living wife by a prior valid marriage 
which was still in force, even as 
against contention that husband's 
concealment of his prior marriage 
constituted fraud and claim of newly 
discovered evidence. 

N.Y.—Statter v. Statter, 143 N.E.2d 
10, 2 N.Y.2d 668, 163 NY.S.2d 13. 

(6) However, there is authority for 
view that an action for separation 
does not necessarily involve issue of 
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validity of marriage and a judgment 
of separation does not bar a subse¬ 
quent action for annulment on 
ground of fraud where plaintiff did 
not have knowledge of fraud alleged 
in annulment action at time of sep¬ 
aration action. 

NY.—^Risikoff v. Risikoff, 130 N.Y.S. 
2d 476, 2 Misc.2d 186. 

CfiiUd of marriage 
Under rule that divorce decree is 
conclusive of existence of legal mar¬ 
riage which was thereby dissolved 
as between divorced husband and 
wife and their privies, child of mar¬ 
riage stands in shoes of his mother, 
and can rely on estoppel in favor of 
his mother against her alleged hus¬ 
band and his privies in support of 
child’s legitimacy. 

Ala.—^Ashley v. Ashley, 51 So.2d 289, 

255 Ala. 313. 

Incompetent relative after death of 
party 

Where husband was himself estop¬ 
ped to deny validity of marriage be¬ 
cause of divorce decree, collateral rel¬ 
ative of husband was bound after 
his death by same estoppel notwith¬ 
standing relative was non compos 
mentis. 

Ala.—^Ashley v. Ashley, supra. 

Corespondent and claimant parties 
^\'he^e corespondent and a claimant 
to real property, assorted by wife to 
be community property, were par¬ 
ties to divorce action, they were 
bound by adjudication as to validity 
of marriage, e.qpccially where core¬ 
spondent and claimant appeared as 
creditors of docca.sed husband and 
corespondent appeared also as bene¬ 
ficiary under deceased’s will, in oppo¬ 
sition to petition for widow’s allow¬ 
ance. 

Cal.—In ro Hughes' E.state, 182 P.2d 
253, 80 C.A.2d 550. 

Attack not questioned in proceedings 
to vacate alimony award 
In husband’s action to vacate ali¬ 
mony award granted in wife's suc¬ 
cessful divorce suit on ground that 
parties had never been legally mar¬ 
ried in that marriage had taken place 
before wife's divorce from a prior 
spouse had become final, husband’s 
right to attack validity of his mar¬ 
riage was not questioned. 

Utah.—^Anderson v. Anderson, 240 P. 
2d 966, 121 Utah 237. 

17.5 U.S.—Briggs v, U. S., 90 P. 

Supp. 136, 116 CtCl. 638. 

Ala.—Ashley v. Ashley, 51 So.2d 239. 

256 Ala. 313. 

Cal.—^Rediker v. Redikor, 221 P.2d 1, 
36 C.2d 796, 20 A.L.R.2d 1162. 

Ponzl V. Ponzi, 321 P.2d 847, 167 
C.A.2d 772. 
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strangers,or between parties and strangers,l7'lB 
and does not settle the status of their prior relations 
so as to render them valid as to the whole world 
regardless of whether or not they were so in fact.i8 
Where an annulment suit was filed before a final 
decree of divorce was entered in defendant’s suit 
against her alleged former spouse, defendant was 
held not estopped by the divorce decree to deny 
that she was in fact married to her alleged former 
spouse.18-5 The entry of a decree against a de¬ 
fendant on an order of publication is not an adjudi¬ 
cation that such defendant was alive at the time of 
the entry of the decree,!* and does not estop plain¬ 
tiff to assert, in a subsequent suit by or against an¬ 
other, that defendant was dead at the time the di¬ 
vorce suit was commenced.*® Persons affected gen¬ 
erally under the doctrine of res judicata as applied 
to judgments in divorce proceedings are consid¬ 
ered in § 174(5). 

Isstics litigated by consent. The decree in a di¬ 
vorce action is conclusive as to issues not raised by 
the pleadings but litigated by consent of the par- 

ties.20.6 


DIVORCE §§ 174(3)-174(4) 

With respect to modification or vacation of a di¬ 
vorce decree, the decree is ordinarily conclusive as 
to the circumstances then existing. 20.10 

Effect of divorce for adultery on legitimacy of 
children. Under a statute so providing a divorce 
for adultery committed by the wife does not affect 
the legitimacy of the issue of the marriage, but such 
legitimacy, if questioned, must be tried and deter¬ 
mined according to the course of the common 

law.^®*^5 

§ 174(4). --Requisites of Judgment 

A Judgment in a divorce proceeding is not res judi¬ 
cata unless It Is a final judgment on the merits ren¬ 
dered by a court of competent jurisdiction. 

The rules, discussed supra §§ l73(l)-(4), pre¬ 
suppose the existence of a judgment.*®-®® In or¬ 
der to bar a subsequent suit on the same cause or 
to constitute a conclusive adjudication of the issues 
determined therein, a judgment in a divorce pro¬ 
ceeding must be rendered by a court having juris¬ 
diction of the person and the subject matter,*! must 


17.10 N.Y.—In ro Holmes* Estate, 62 
N.E.2d 424, 291 N.Y. 261. 

As to cUld whose father and 
mother were married before divorce 
decree rendered in favor of first wife 
of child's father, divorce decree 
would not be hindinff and would not 
establish validity of first marriugre 
after father’s second marriaKO. 

N.T.—In ro Hayes* Estate, 103 N.Y.S. 
2d 145. 

17.15 Del.—’Williamson v. William¬ 
son, 101 A.2d 871, 9 Terry 277. 

N.Y.—In ro Holmes* Estate, 62 N.E. 
2d 424, 291 N.Y. 201. 

Forty not estopped to xelltlfirate voUd. 
ity of second marrlog’e 

Where hu.sl>and secured divorce 
outside state, remarried, was later 
succc.ssful1y sued for divorce, by first 
wife within state, and then, on death 
of second wife, applied for letters of 
administration, ilnaini? In first wife's 
action that huslmnd's furoi^n decree 
was incl’foctive. was not conclusive so 
as to show invalidity of second mar¬ 
riage, and huHl>and was not estopped 
to relitigatc is.suo.s decided in ilrst 
wife's action, 

—In re Holmes* Estate, supra. 
First wife not barred 
Where it appeared that divorce de¬ 
cree was entered notwithstanding an¬ 
nouncement by court that decree 
would not bo cntfTed until costs wore 
paid, that thereafter parties rcsuint>d 
11’ Ing together as husband and wife 
Udder belief that divorce was not ef¬ 
fective, that husband th<*reafter dis¬ 
covered that divorce decree had been 
entered and left his wife and mar¬ 


ried another, and that other subse¬ 
quently obtained a separation decree 
in declaratory judgment action by 
first wife against husband and sec¬ 
ond wife, first wife had right to as¬ 
sert that second wife was not lawful 
wife as declared by separation decree, 
since first wife was not a party to 
separation action. 

Ind.—-Shafer v. Shafer, 37 N.E.2d 69, 

219 Ind. 97. 

Wife not estopped to deny husband 
was alive 

In husband’s action for modifica¬ 
tion of alimony award on ground that 
his marriage to wife was invalid, fact 
that wife obtained a divorce from 
first husband presumably because he 
%vas alive, then remarried forty eight 
days later, was some evidence of 
what wife believed at that time, but 
did not estop her to assert that she 
then believed her first husband to be 
dead, and did not compel her to as¬ 
sume burden of proving that he was 
dead at time of her second marriage. 
Utah.—Anderson v. Anderson, 240 P. 
2d 966,121 Utah 237. 

18. Cal.—Blumenthal v, Blumen- 
thal, 276 P. 987, 97 C.A. 658. 

Wis.—Osborn v. State, 126 N.W. 737, 
143 Wis. 249, 31 L.R.A.,N.S., 966. 
18.5 Colo.—Otte V. Pierce, 142 P.2d 
280. Ill Colo. 386. 

19. Minn.—Donea v. Massachusetts 
Mut. Life Ins. Co., 19 N.W.2d 377, 

220 Minn. 204. 

Va.—Simpson v. Simpson, 175 S.E. 
320, 162 Va. 621, 94 A.L.R. 909. 

20. Utah.—Anderson v. Anderson, 
240 P.2d 966, 121 Utah 237. 
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Va.—Simpson v. Simpson, 175 S.B. 

320, 162 Va. 621, 94 A.L.R. 909. 

20.5 U.S.—Hardy v. Bankers Life & 
Cas. Co., C.A.I11., 232 F.2d 205, cer¬ 
tiorari denied 76 S.Ct. 1061, 351 U.S. 
984, 100 L..Bd. 1498. 

20.10 Iowa.—^York v. York, 67 N.W. 
2d 28, 246 Iowa 132—Scheffers v. 
Scheffers, 47 N.W.2d 167, 242 Iowa 
663—Smith v. Smith, 82 N.W.2d 
662, 239 Iowa 896. 

R.I.—^Williamson v. Williamson, 126 

A. 2d 141. 

Modification of: 

Allowance of permanent alimony 
see infra §§ 237-239, 

Order or decree for custody see in¬ 
fra § 317. 

Order or decree for support of 
children see infra § 322. 
Conclusiveness of divorce decree in 
habeas corpus proceedings to pro¬ 
cure custody of infants from per¬ 
sons entitled thereto under decree 
see Habeas Corpus § 46. 

20.15 Mass.—Sayles v. Sayles, 80 N. 

B. 2d 21, 323 Mass. 66, 4 A.L.R.2d 
664. 

2a50 Cal.—Blache v. Blache, 160 P. 

2d 136, 69 C.A.2d 616. 

21. Ark.—Chiotte v. Chiotte, 279 S. 

W.2d 296, 225 Ark. 101. 

Utah.—^Hutton v. Dodge, 198 P. 165, 
58 Utah 228. 

19 C.J. p 179 notes 6, 6. 

A void decree of divorce is not a 
bar to a subsequent action for di¬ 
vorce in which court obtains proper 
jurisdiction of parties. 

Miss.—Lynch v. Lynch, 63 So.2d 657, 
217 Miss. 69. 
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be final,22 and rendered on the merits,22.5 that is, 
as a general rule, after a trial on the merits,23 or 
on a demurrer which goes to the merits of the 
cause of action,23.6 a dismissal, the terms of which 
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negative a decision on the merits, does not satisfy 
the requirement that the judgment be on the mer- 
its.23.10 So, a voluntary dismissal is no bar to a 
second action,24 nor is a dismissal for a defect in 


22. U.S.—J. B. Haddock, Limited, v. 
Pillsbury, D.C.Cal., 60 F.Supp. 806, 
appeal dismissed, C.A., 165 F.2d 
820, certiorari denied 67 S.Ct. 63, 
329 U.S. 719, 91 L.Bd. 624, rehear- 
ingr denied 67 S.Ct. 182, 329 U.S. 
826, 91 L.Bd. 701. 

Ill.—^Anderson v. Anderson, 124 N.B. 

2d 66, 4 Ill.App.2d 330. 

N.T.—Bannon v. Bannon, 1 N.E.2d 
976, 270 N.T. 484, 106 A.L.R. 1401. 
Preliminary determination as to 
paternity of an unborn child made 
for the purpose of enabling the court 
to decide whether provision should 
be made for physicians and hospital 
bills during the pendency of the ac¬ 
tion is not final and conclusive as to 
the rights of the parties affected 
thereby. 

Cal.--Chiarodit v. Chiarodit, 21 P.2d 
662, 218 C. 147. 

Judgment held final 
Kan.—Wulf v. Fitzpatrick, 261 P. 
838, 124 Kan. 642. 

Va.—^McDaniel v. McDaniel, 9 S.E.2d 
360, 175 Va. 402. 

Interlocutory decree 

(1) Ordinarily, an interlocutory de¬ 
cree, unless vacated, is a final adjudi¬ 
cation and res judicata with respect 
to all proper or necessary Issues de¬ 
termined thereby. 

Cal.—^In re Williams’ Estate, 223 P. 
2d 248, 36 C.2d 289, 22 A.L.R.2d 
716. 

In re Snow’s Estate, 314 P.2d 82, 
162 C.A.2d 800—^Brlnk v. Brink, 299 
P.2d 991, 143 C.A.2d 527—Harrold 
V. Harrold, 274 P.2d 183, 127 C.A. 
2d 682—Campbell v. Campbell, 238 
P.2d 81, 107 C.A.2d 732, 846—In re 
Hughes’ Estate, 182 P.2d 253, 80 C. 
A.2d 660—^Hughes v. Bank of Amer¬ 
ica Nat. Trust & Sav. Ass’n, 178 
P.2d 633, 78 C.A.2d 631—Mann v. 
Mann, 172 P.2d 369, 76 C.A.2d 32— 
Parnham v. Pamham, 80 P.2d 189, 
32 C.A.2d 93. 

Or.—Cogswell v. Cogswell, 167 P.2d 
324, 178 Or. 417, applying law of 
California. 

(2) Final dissolution of marriage 
is generally only question held in 
abeyance until entry of final decree. 
Cal.—^Harrold v. Harrold, 274 P.2d 

183, 127 C.A.2d 682—Campbell v. 
Campbell, 238 P.2d 81, 107 C.A.2d 
732, 846—^In re Hughes’ Estate, 182 
P.2d 263, 80 C.A.2d 660—Parnham 
V. Pamham, supra. 

Appeal pending 

Judgment in favor of husband in 
prior separation action on ground of 
wife’s abandonment was not res judi¬ 
cata of wife’s counterclaim based on 
husband’s cruel and inhuman treat¬ 


ment in husband’s present action for 
accounting, where appellate court in 
prior action indicated in reversing or¬ 
der denying wife’s application for ex¬ 
penses of her appeal that she had 
shown probability of success. 

N.T.—KofiC V. Koff, 150 N.Y.S.2d 302. 

Finality not affected by reservation 
of jurisdiction 

A provision of interlocutory di¬ 
vorce decree, reserving jurisdiction to 
determine extent and existence of 
parties’ community property, did not 
affect finality of decree as to deter¬ 
mination that parties’ prior reconcili¬ 
ation agreement was not procured by 
wife’s fraud or undue infiuence, as 
alleged by husband in divorce pro¬ 
ceeding and wife’s subsequent action 
on note executed by husband as re¬ 
sult of such agreement, in view of ad¬ 
judication by decree that wife was 
entitled to divorce and award of not 
less than half of community property. 
Cal.—Mann v. Mann, 172 P.2d 369, 76 
aA.2d 32. 

22.5 Iowa.—^Mahaffa v. Mahaffa, 298 
N.W. 916, 230 Iowa 679. 

Mass.—La Vigne v. La Vigne, 146 N. 
B.2d 687. 

23. Ky.—^Littleton v. Littleton, 17 S. 

W.2d 204, 229 Ky. 363. 

Mass.—Wight v. Wight, 172 N.E. 336, 
272 Mass. 164. 

R.I.—Guillot V. Guillot, 106 A. 801, 
42 R.I. 230. 

19 C.J. p 179 note 7. 

Oral aimouuoemeut in a prior di¬ 
vorce action that the evidence then 
adduced was insufficient to justify 
an interlocutory decree for plaintiff, 
but that plaintiff might offer addi¬ 
tional evidence, was not tantamount 
to a judgment denying the right to 
divorce, and is not conclusive against 
a subsequent action after the dis¬ 
missal of that action by plaintiff. 

Cal.—Strupelle v. Strupelle, 211 P. 
248, 69 C.A. 626. 

23.5 Ga.—Mize v. Mize, 66 S.E.2d 
121, 80 Ga.App. 441. 

Vo.—Griffin v. Griffin, 32 S.E.2d 700, 
183 Va. 443. 

23.10 Iowa.—Mahaffa v. Mahaffa, 
298 N.W. 916, 230 Iowa 679. 

Where dismissal by agreement of 
earlier suit for divorce was not in¬ 
tended as an adjudication on merits, 
it was not a bar to subsequent di¬ 
vorce suit based in part on incidents 
occurring prior to dismissal of earlier 
suit. 

Mass.—La Vigne v. La Vigne, 146 N. 
E.2d 687. I 
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I NoncompUanee with residence re¬ 
quirements 

A judgment dismissing an action 
for divorce on ground of failure to 
comply with residence requirements 
does not bar a subsequent action 
showing subsequent compliance with 
such requirements. 

N.T.—Vanderbilt v. Vanderbilt, 133 
N.Y.S.2d 314, aflarmed 135 N.Y.S.2d 
622, 284 App.Div. 949. 

24. Ark.—Chiotte v. Chiotte, 279 S. 

W.2d 296, 226 Ark. 101. 

Ill.—^Hitchcock V. Hitchcock, 26 N. 

E.2d 108, 373 Ill. 362. 

Iowa.—Goeldner v. Goeldner, 139 N. 

W. 889, 168 Iowa 416. 

Ohio.—^Brown v. Brown, 44 N.B.2d 
749, 70 Ohio App. 41. 

Dismissal ‘*oji merits” with parties’ 
consent 

Where wife’s actions for separa¬ 
tion from husband and injunction 
against his remarriage after entry 
of foreign divorce decree were not 
tried on merits and no fact findings 
or judgments were entered therein, 
orders dismissing such actions ”on 
the merits” with parties’ consent 
were void and did not ’’estop” wife 
to prosecute subsequent action for 
divorce, as her consent resulted in 
nothing more than voluntary non¬ 
suits. 

N.Y.—Quorze v. Querze, 47 N.E.2d 
423, 290 N.Y. 13, motion denied 60 
N.B.2d 102, 290 N.Y. 765, motion 
denied 60 N.B.2d 308, 290 N.T. 926. 

Dismissal to avoid adverse decisioii 

Wnhere wife had technical right to 
dismiss divorce action without preju¬ 
dice at any time before final sub¬ 
mission, mere fact that she dismissed 
action to avoid adverse decision so 
that she could bring another action 
in another county was no bar to sec¬ 
ond action in absence of showing 
that wife expected to gain advantage 
other than opportunity to confront 
husband on even terms. 

Mo.—^Padgett v. Padgett, App., 231 
S.W.2d 207. 

Record not showing dismissal on 
defendant’s motion 
Order dismissing husband’s Illinois 
divorce action did not bar subsequent 
divorce action in Missouri, where 
record did not show that Illinois ac¬ 
tion was dismissed on wife's motion 
and both Illinois and Missouri law 
permitted dismissal by a plaintiff 
without prejudice. 

Mo.—Elli.ston v. EUiston, App., 216 S. 
W.2d 63. 
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the pleadings,25 or for want of prosecution,** or 
because of the pendency of an appeal from a con¬ 
viction of the offense alleged as ground for di¬ 
vorce and a dismissal without prejudice is not a 
bar to another action for the same cause.28 How¬ 
ever, it has been held that the dismissal of defend¬ 
ant’s cross action for divorce pursuant to his con¬ 
sent if grounds for plaintiff’s cause of action were 
found constitutes a judgment on the merits barring 
another action for the same cause.28-6 Where a 
court in the exercise of discretion vacates a judg¬ 
ment of dismissal, the subsequent reinstatement of 
the action and its culmination in a judgment of di¬ 
vorce cannot be deemed to violate any principle of 

res judicata.28.10 

A default judgment, if the court has jurisdiction, 
is conclusive as to the issues adjudicated.28.i6 
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Findings and conclusions not incorporated in the 
judgment rendered are not ordinarily res judicata 
or conclusive in a subsequent action between the 

parties.28.20 

§ 174(5). -Persons Affected by Adjudi¬ 

cation 

A Judgment or decree in a divorce proceeding is res 
Judicata only as between the parties to the original pro¬ 
ceeding and those In privity with them. 

Except in so far as it affects the status of the 
parties, discussed supra § 173(3), a judgment or 
decree in a divorce proceeding is res judicata only 
as between the parties to the original proceeding 
and those in privity with them,29 and is not res 
judicata as between strangers or between the par¬ 
ties and strangers.28.5 Hence in a subsequent suit 


25. N.H.—Brown v. Brown, 37 N. 
H. 53C, 76 Am.D. 154. 

26. N.H.—^Brown v. Brown, supra. 

27. Iowa.—Rivera v. Rivers, 22 N. 
W. 679, 66 Iowa 568. 

19 C.J. p 179 note 12. 

28. Ala.—Ex parte Dunlap, 96 So. 
441, 209 Ala. 463. 

Fla.—^Pield v. Field. 68 So.2d 376. 
Ill.—^Lyons v. Lyons, 231 Ill.App. 
668. 

N.J.—^Remond v. Remond, 123 A. 716, 
96 N.J.Eq. 660. 

Tenn.—Brown v. Brown, 72 S.W,2d 
657, 167 Tenn. 667. 

19 C.J. p 179 note 13. 

28.5 N.H.—Dosaulnlcr v. Desaulnier, 
83 A.2d 604, 97 N.H. 171. 

28.10 Cal.—^Ncblett v. Neblett, 200 
P.2d 4, 88 C.A.2d «6fl. 

28.15 Cal.—In re Williams' Estate, 
223 P.2d 348, 36 0.2d 289, 22 A.L. 

R.2d 716. 

Blaehe v. Blache, 160 P.2d 136, 
69 C.A.2d 616. 

28.20 Cal.—Hamilton v. Hamilton, 
240 P.2d 14, 109 C.A.2d 146. 
Concluslveness of verdict, ilndlni^s, 
or decision without Judgment gen¬ 
erally s(iQ Judgments 8 697. 
XadehtedAoss 

Where findings and conclusions 
favorable to wife, with respect to 
note and other indebtedness of hus¬ 
band, were not included in inter¬ 
locutory Judgment in husband's di¬ 
vorce action, Judgment was not res 
Judicata in subsequent action by 
wife on same note and indebtedness. 
Cal.*—Hamilton v, Hamilton, supra. 

29. Cal.—Rodiker v. Rediher, 221 P. 
2d 1, 36 C.2d 796, 20 A.L.R.2d 1162. 

Drummond v. Drummond, 103 P. 
2d 217, 39 C.A.2d 418. 

Ind.—Shafer v. Shafer, 37 N.E.2d 69, 
219 Ind. 07. 

Iowa.—.Ryke v. Ream, 234 N.W. 196, 
212 Iowa 126. 


Ky.—-Wides v. Wides' Ex'r, 184 S.W. 
2d 679, 299 Ky. 103—Parks v. Parks, 
272 S.W. 419, 209 Ky. 127. 

Mo.—Welch V. Fraternal Aid Union, 
253 S.W. 187, 214 Mo.App. 443. 
Neb.—Barnes v. Morash, 67 N.W.2d 
783, 166 Neb. 721—Schurman v. 
Pegau, 286 N.W. 921, 136 Neb. 628. 
Ohio.—^Pickering v. Peskind, 183 N. 
E. 301, 43 Ohio App. 401—Schlenk- 
er V. Perdon, 163 N.B. 118, 21 Ohio 
App. 222. 

Okl.—^Baird v. Wainwright, 260 P.2d 
1060. 

Or.—In re Rowe's Estate, 141 P.2d 
832, 172 Or. 293. 

Tex.—Tung v. Tung, Civ.App., 269 

S.W.2d 263, error refused no re¬ 
versible error. 

Vt,—Tyrcll v. Prudential Ins. Co., 192 
A. 184, 109 Vt. 6, 115 A.L.R. 892. 
Wash.—State v. Frenger, 291 P. 1089, 
158 Wash. 683. 

19 C.J. p 179 note 16—34 C.J. p 1047 
note 52. 

Direoting course of succession to title 
Judgment or court finding in di¬ 
vorce ca.se cannot direct course of 
succcHsion to title to property, as 
afC<*cttng rights of children not par¬ 
ties. 

Ohio.—Schlenker v. Perdon, 163 N.B. 
113, 21 Ohio App. 222. 

Attorney as party In Interest 
An attorney, filing bills for sepa¬ 
rate maintenance on wife's behalf, 
was party in Interest to litigation 
until his right to counsel fees was 
determined, and decree, adjudging 
that bills wore filed in good faith, 
was available to him in his suit to 
enjoin prosecution of husband's ac¬ 
tion at law for conspiracy to procure 
alimony and counsel fees by prose¬ 
cuting groundless matrimonial pro¬ 
ceedings. 

N.J.—Lane v. Rushmore, 4 A.2d 66, 
126 N.J.Eq. 310, certiorari denied 
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Rushmore v. Lane, 59 S.Ct. 1033, 
307 U.S. 636, 83 L.Bd. 1618. 

CorespoudeiLt 

In New York a decree of divorce Is 
binding on a corespondent who ap¬ 
pears and contests the allegations of 
adultery, notwithstanding he is aft¬ 
erward placed in default, but other¬ 
wise if he has not appeared. 

U.S.—Raymond v. Williston, D.C.N. 

T., 213 P. 526. 

N.Y.—Hendrick v. Biggar, 103 N.B. 
763, 209 N.Y. 440. 

Officers of corporate party 
Where corporations allegedly hav¬ 
ing control of husband's property 
were made parties in divorce action, 
in which husband attacked stipulation 
on which Judgment was based, by 
asserting that corporations’ presi¬ 
dents were instruments of allegedly 
fraudulent scheme, but issue of fraud 
was resolved against husband, fact 
that presidents were not parties in 
such action did not affect conclusive¬ 
ness of Judgment therein against 
husband's suit for conspiracy against 
presidents and corporations. 

U.S.—Hardy v. Bankers Life & Cas. 
Co., C.A.I11., 232 P.2d 205. certio¬ 
rari denied 76 S.Ct. 1051, 361 U.S. 
984, 100 L.Ed. 1489. 

29.5 N.Y.—Astor v. Astor, 160 N.Y. 

S. 103, 6 Misc.2d 967. 

Or.—In re Rowe's Estate, 141 P.2d 
832, 172 Or. 293. 

Pa.—Renders v. Glen Alden Coal Co., 
88 Fa.Dlst. & Co. 425, 44 Luz.Leg. 
Reg. 121. 

S.C.—Green v. Green, 90 S.E.2d 263, 
228 S.C. 364. 

Utah.—Sadleir v, Knapton, 296 P.2d 
278, 5 Utah 2d 26. 

Trastee of testamentary trust, of 
which husband was beneficiary, who 
was not party to divorce proceeding, 
was not affected by Judgment ren¬ 
dered therein. 
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for alienation of affections or criminal conversation 
brought by a husband or wife against a third per¬ 
son, the decree in the divorce proceeding is not res 
judicata and does not operate as an estoppel by 
judgment,unless the third person was a party to 
the divorce proceeding.^ ^ A divorce decree will 
not estop a party thereto to contest with a stranger 
the truth of the grounds as affecting his liability 
in another suit on a cause of action arising pending 
the divorce suit, but before the decree.3i-5 

Paternity of child, A judgment in divorce pro¬ 
ceedings establishing that the husband was the 
father of a child born by the wife is conclusive as 
to the husband and his privies,and after the 
husband’s death, his parents cannot have the child 
declared a bastard to prevent him from collecting an 
award which was due him under the provisions of 
the Workmen’s Compensation Act^l-iS ^ judg¬ 
ment in a divorce proceeding determining an inci¬ 
dental fact which may be relevant to paternity of a 
child is not res judicata of such fact as against the 


child whose paternity is in question.31-20 ^ judg¬ 
ment of divorce, making no provision for any child, 
rendered in an action in which it was alleged that 
there was no issue of the marriage, did not bind a 
person claiming to be the child of the husband in the 
divorce proceedings, where such person was not a 
party to the divorce proceedings and the issue of 
his parentage was not actually tried and determined 

therein.2i*25 

§ 175. Construction, Operation, and Effect 

Divorce proceedings will be reasonably construed so 
as to sustain their validity. The court Is deemed to have 
decided all the material issues. 

Divorce proceedings are in the nature of a suit in 
equity.3i-B0 in such proceedings, the court is 
deemed to have decided all the material issues,3i-65 
and especially the question of divorce, the care and 
custody of minor children, and the property rights 
of the parties.^^-^o In construing divorce proceed¬ 
ings, a construction that will sustain the validity of 
the proceedings will be given, if it is reasonable, 


Wash.—Seattle First Nat. Bank v. 
Crosby, 254 P.2d 732, 42 Wash.2d 
234. 

Stranger cannot assert against par. 
ty 

A party to an action who was not 
a party to a previously decided di¬ 
vorce action and was not bound by 
judgment entered therein could not 
assert that another party was estop¬ 
ped by judgment in divorce action. 
Tex.—^Lung v. Lung, Clv.App., 259 
S.W.2d 263, error refused. 

Adulterous relationship with party 
Prior adjudication which deter¬ 
mined complainant in instant divorce 
action had engaged in adulterous 
relationship with defendant in that 
action was not binding in instant 
divorce action on complainant, who 
was not made a party to that pro¬ 
ceeding and never had an opportunity 
to be heard. 

S.C.—Green v. Green, 90 S.E.2d 253, 
228 S.C. 364. 

Claim to custody by grsAdpareuts 
Judgment of divorce was not res 
judicata of any claim to custody of 
child that may have been held by 
grandparents of child where they 
were not parties to suit. 

Tex.—^Neugent v. Neugent, Civ.App., 
270 S.W.2d 223. 

Xu action by wife against husband’s 
Insurer judgment in divorce proceed¬ 
ings was not res judicata since in¬ 
surer was stranger to divorce pro¬ 
ceedings. 

Minn.—^Donea v. Massachusetts Mut. 
Life Ins. Co., 19 N.W.2d 877, 220 
Minn. 204. 

Vt.—^Tyrell v. Prudential Ins, Co., 


192 A. 184, 109 Vt. 6, 116 A.L.P. 
392. 

Necessaries furnished prior to decree 
Where necessaries allegedly sup¬ 
plied to wife by her mother were 
furnished, and mother's claim there¬ 
for against husband was instituted, 
prior to entry of decree in separa¬ 
tion action, judgment in such sepa¬ 
ration action denying wife decree of 
separation was not conclusive on 
mother as to issue of legal justiflea- 
tion of wife’s separation from her 
husband. 

N.Y,—Mroczkowski v. Meckowski, 138 
N.Y.S,2d 27, 285 App.Div. 994. 

30. Ark.—McWilliams v. Kinney, 11 
S.W.2d 1. 178 Ark. 513. 

Cal.—^Marckwardt v. Hayworth, 16 
P.2d 328, 127 C.A 738. 

Ky.—^Boden v. Rogers, 249 S.W.2d 
707, 

Mich.—Oyler v. Fenner, 248 N.W. 667, 
263 Mich. 119. 

Neb.—^Dunbier v. Mengedoht, 230 N. 

W. 669, 119 Neb. 706. 

N.J.—Barlow v. Self ridge, 135 A. 63, 
4 N.J.Misc. 961. 

N.D.—Edwards v. McKcchnie, 243 N. 

W. 923, 62 N.D. 472. 

Ohio.—Heitman v. Slec, 182 N.E. 659, 
43 Ohio App. 302. 

Okl.—Crosalands v. Hamilton, 262 P. 
196, 128 Okl. 213. 

Utah.—Sadleir v. Knapton, 296 P.2d 
278, 5 Utah 2d 28. 

Wash.—Walsh v. Wolif, 201 P.2d 216, 
32 Wash.2d 285. 

31. N.J.—Barlow v. Self ridge, 136 
A. 63, 4 N.J.Misc. 961. 

Corespondent contesting charge 
Where man named as corespondent 
in husband’s libel against wife for 
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divorce on ground of adultery ap¬ 
peared and contested such charge, 
decree dismissing libel, if entered 
after hearing, was conclusive on Is¬ 
sue of adultery, and hence admissible 
in evidence in husband’s subsequent 
action against such corespondent for 
criminal conversation with wife. 
Mass.—^Beers v. O’Brien, 55 N.B.2d 
931, 316 Mass. 532. 

31.6 Colo.—Otte V. Pierce, 142 P.2d 
280, 111 Colo. 386. 

Ga.—Luke v. Hill, 73 S.B. 346, 137 
Ga. 169, 38 L.R.A..N.S., 559. 

31.10 Tex.—Byrd v. Travelers Ins. 
Co., Civ.App., 275 S.W.2d 861, re¬ 
fused no reversible error. 

31.15 Tex.—Byrd v. Travelers Ins. 
Co., supra. 

81.20 Desextioh and nouaccess 
In proceeding between child and 
decedent’s widow, wherein child 
claimed to be son of decedent, al¬ 
though mother, who was living with 
decedent at time of child’s birth, was 
then married to another, mother’s 
.subsequent divorce from her husband 
on ground of preexisting desertion 
and alJandonment was not “res judi¬ 
cata’’ on such point so as to establish 
nonaccess of mother’s husband. 

Or.—^In re Rowe’s Estate, 141 P.2d 
832, 172 Or. 293. 

31.25 Wis.—In re Cogan’s Estate, 64 
N.W.2d 464, 267 Wis. 20. 

31.50 Tenn.—Gracey v, Gracey, 300 
S.W.2d 606. 

31.65 Tenn.—Gracey v. Gracey, su¬ 
pra. 

31.60 Tenn.—Gracey v. Gracey, su¬ 
pra. 
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and all reasonable intendments and presumptions 
will be indulged in their favor.82 

It has been held that a divorce action involves 
only the relationship of the parties to the action, 
and that no other parties are involved.*2.5 

The operation and effect of the judgment or de¬ 
cree in the divorce action generally are discussed 
infra §§ 176-184. With respect to the operation 
and effect of the decree as to alimony and allow¬ 
ances see infra §§ 251—252 \ as to provisions for the 
disposition of property see infra § 300; and as to 
custody and support of children see infra §§ 316, 
321. The effect of a foreign decree is treated infra 
§ 367 et seq., and change of name of a child in Names 
§ 11 . 

Siipuldtiofis and ctQKccvicnts* Stipulations agreed 
on by the parties and incorporated into the divorce 
decree are merged into the judgment.®2.10 Where 
an agreement of the parties is incorporated in the di¬ 
vorce decree, the agreement is superseded by the de¬ 
cree, and the obligations imposed by the agreement 
are thereafter imposed by the decree and may be en¬ 
forced as such.®®-®® 

§ 176. -Of Judgment or Decree General¬ 

ly 

A Judgment or decree of divorce should be construed 
reasonably, In accordance with its evident Intention, and 


DIVORCE §§ 175-176 

In the light of the pleadings, findings of fact, and con¬ 
clusions of law, 

A divorce decree is a judgment,®^-50 and is not 
to be distinguished from judgments rendered in 
cases other than divorce actions, in the absence of 
statutory provisions creating such distinction;5 5 
when the necessary jurisdictional facts are estab¬ 
lished, the force and effect of a divorce judgment 
is that of a valid judgment established in a court of 
general jurisdiction.32.60 ^ decree of divorce is 
more than a judgment either in rem or in per¬ 
sonam,‘32.65 it has a dual aspect, as there is in¬ 
volved the marital status of the parties and the ob¬ 
ligation of the husband to support his wife and chil- 
dren.32.70 

The judgment or decree in a divorce suit should 
be construed in accordance with its evident inten¬ 
tion,32.75 and with reference to the findings of fact 
and conclusions of law.32.80 Xhe usual canons of 
construction must be applied to it;32.85 so, if it is 
susceptible of two possible interpretations because of 
the words and phrases used, an interpretation will 
be adopted which will give effect to the judgment 
in its entirety, rather than an interpretation which 
would eliminate a part.32.90 

The judgment or decree is to be given a reason¬ 
able intendment, and when construction is neces¬ 
sary it will be construed in the light of the plead- 
ings.33 Since presumptions are in favor of the 


32. Ala.—Wilkerson v. Wilkorson, 
161 So. 820, 830 Ala. 567. 

32.5 Ohio.—In ro McO raff's Estate, 
Prob., 83 N.E.2C1 427. 

32.10 Minn.—TTi'llmnn v. Hfllman, 84 
N.W.2d 367, 250 Minn. 422. 

32.20 Ohio.—Robrofk v. llobrock, 
150 N.M,2d 421, 167 Ohio St. 479. 

32.50 Ohio.—Jelm v. Jelm, 98 N.E. 
2d 401, 155 Ohio St. 226, 22 A.Lr.R. 
2d 1300. 

Decree ns JudKinoiit g:ciu‘rnlly see 
Judsrmonts S 1. 

Decree of divorce ns JudKment quasi 
in rem see Judgments § 911 b. 
Absence of formal Journal entry 
held not to prevent pronouneenu-nt of 
trial court of award of divorce to 
wife, and a.M to pmperty, from being 
a Judgment of the court. 

Okl.—Mabry v. Ibiird, 219 P.2d 234, 
203 Okl. 212. 

32.55 Ohio.—Jelm v. Jelm, 98 N.E. 
2d 401, 155 Ohio St. 226. 22 A.L.R. 
2d 1300. 

32.60 Or.—Burnett v. Hatch, 266 P. 
2d 414, 200 Or. 291. 

32.65 N.Y.—^Engolman v. Engcdman, 
52 N.Y.S.2d 221, attlrmed 66 N.Y. 
S.2d 206, 269 App.Div. 820. 


32.70 N.Y.—Engelman v, Engelman, 
supra. 

Alimony and allowances see infra 
§§ 202-290. 

Custody and support of children see 
infra §§ 303-326. 

32.75 Iowa.—^In re Yoss' Estate, 24 
N.W.2d 399, 237 Iowa 1092—Whit¬ 
tier V. Whittier, 23 N.W.2d 435, 237 
Iowa 655. 

Ohio.—Seitz v. Seitz, 102 N.B.2d 24. 
93 Ohio App. 338, affirmed 103 N.E. 
2d 741, 166 Ohio St. 516. 
Determinative factor is the inten¬ 
tion of the court as gathered from 
all parts of the decree. 

Iowa,—^In re Yoss’ Estate, 24 N.W.2d 
399, 237 Iowa 1092. 

No adjudication of leaving husband 
without cause 

A judgment merely denying di¬ 
vorce to wife who had left husband 
and had taken children with her, on 
ground that wife had failed to prove 
alleged cruelty and failure to sup¬ 
port children, did not adjudicate that 
wife had left husband without cause. 
Wash.—Svarverud v. Svarverud, 174 
P.2d 779, 26 Wash.2d 573. 

32.80 Mich,—Walker v. Walker. 42 
N.W.2d 790, 327 Mich. 707—Mitchell 
V. Mitchell, 11 N.W.2d 922, 307 
Mich. 366. 


32.85 Ohio.—Seitz v. Seitz, 102 N.E. 
2d 24, 920 Ohio App. 338, affirmed 
103 N.B.2d 741, 166 Ohio St. 616. 

32.90 Ohio.—Seitz v. Seitz, supra. 

33. Ga.—Tillinghast v. Clay, 111 S. 

B. 384, 152 Ga. 816. 

Subordinate to purpose 
Any uncertainty in the decree must 
be so resolved that the form shall 
be adapted and made subordinate to 
purpose. 

N.Y.—Sleicher v. Sleicher, 167 N.B. 
601, 261 N.Y. 866. 

Absence of specific prayer for divorce 
Interlocutory decree and final judg¬ 
ment granting divorce to wife, not 
having been attacked by appeal or 
otherwise directly, must be accepted 
as judgments granting divorce, not¬ 
withstanding complaint did not spe¬ 
cifically pray for divorce. 

Cal.—Henzgen v. Henzgen, 144 P.2d 
428, 62 C.A.2d 214. 

Belief sought in cross action 
Provision in decree that husband 
take nothing by his cross action 
should be construed as limited to a 
denial of his prayer for divorce, which 
was the only relief sought in cross 
action. 

Tex.—^Bantuelle v. Bantuelle, Civ. 
App., 195 S.W.2d 686. 
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validity of the decree, the court should adopt that 
construction, if reasonable, which will sustain, 
rather than defeat, the decree.^^ However, a de¬ 
cree which is free from ambiguity requires no con¬ 
struction, and its language must be given its com¬ 
mon and ordinary meaning.^® It is to the public in¬ 
terest that all doubt of the validity of a divorce de¬ 
cree be settled as promptly as possible.35.5 

Effect is to be given to that which is clearly im¬ 
plied as well as to that which is expressed 
a provision which is in the decree by implication has 
the same force and effect as a provision expressly 


set forth therein.^®-^® 

The judgment or decree will be given such effect 
as is warranted by the determinaticm of the court 
on the issues presented to it.36 So, where one spouse 
sues for absolute divorce and the other, in the same 
action, requests a divorce from bed and board, a 
final judgment granting one party a divorce imports 
a dismissal of the other spouse’s petition.37 "V^^ere 
no appeal is taken from the judgment within the 
time prescribed by statute, it becomes a finality, and 
thereafter a party is not entitled to have the case 
reopened and the judgment modified in any re- 


SCatxSaiony dissolved without divorce 
to either party 

Where judgment provided that 
bonds of matrimony were dissolved 
without awarding divorce to either 
party, evidence was sufficient to sup¬ 
port judgment of divorce in wife's 
favor, and no effort was made by 
hfushand to have judgment made more 
specifle, judgment was not shown to 
have been granted on his allegations 
and proof. 

Tex.—^McGarraugh v. McGarraugh, 
Civ.App., 177 S,W.2d 296, error dis¬ 
missed. 

34. Or.—Geis v. Gallus, 278 P. 969, 
130 Or. 619. 

35. Ohio.—Geese v. Needs, 155 N.B. 
866, 24 Ohio App. 543. 

35.5 Mo.—Pike v. Pike, 193 S.W.2d 
637, 239 Mo.App. 655. 

35.10 Iowa.—In re Toss’ Estate, 24 
N.W.2d 399, 237 Iowa 1092. 

Truth of nxLdenied allegations 
Decree granting wife a divorce on 
ground of extreme cruelty had the 
effect of finding that undenied allega¬ 
tions of petition as to cruelty were 
true. 

Neb.—Campbell v. Campbell, 65 N.W. 

2d 347, 156 Neb. 155. 

Inherent findlug of adultery 
WTxere husband by counterclaim 
sought divorce on sole grround of 
adultery, and no other ground for 
divorce against wife was alleged or 
proved, and record contained ample 
evidence to support a finding that 
wife was guilty of adultery, such 
finding, although not set out therein, 
was inherent in decree granting hus¬ 
band a divorce. 

Fla.—Eakin v. Bakin, 99 So.2d 854. 
Addition of provisions 

(1) Purpose and function of court 
in construing divorce decree entered 
by it are to give effect to that which 
is already latently In decree, and 
court has no warrant to add new pro¬ 
visions, substantive or otherwise, 
which were omitted or withheld in 
first instance in decree. 

OkL—Titsworth v. Tltsworth, 244 P. 
2d 295, 206 Okl. 399. 

(2) Modification of decree see su¬ 
pra §5 168(1)-172. 


35.15 Cal.—Tomkins v. Tomkins, 200 
P.2d 821, 89 C.A.2d 243. 

36- Ariz.—^Roden v. Roden, 243 P. 
413, 29 Ariz. 549. 

Cal.—Henzgen v. Henzgen, 144 P.2d 
428, 62 C.A.2d 214. 

Ill.—Gaiter v. Gaiter, 65 N.E.2d 405, 
323 I11.APP. 297—Friend v. Nor¬ 
thern Trust Co.. 42 N.B.2d 330, 314 
Ill.App. 596. 

N.T.—Herbert v. Herbert, 147 N.T.S. 
2d 191—Solomon v. Solomon, 26 N. 
T.S.2d 213, reversed on other 
grounds 34 N.Y.S.2d 367, 263 App. 
Div. 678, amended on other grounds 
39 N.T.S.2d 1016, 266 App.Div. 1010, 
reversed on other grounds 49 N.B, 
2d 470, 290 N.Y. 337, motion denied 
53 N,E.2d 571, 291 N.Y. 801. 

Pa.—Jackson v. Jackson, Com.Pl., 98 
Pittsb.Leg.J. 195, modified on other 
grounds 63 A.2d 492, 163 Pa. 629. 
Divisibility of divorce from provi¬ 
sions for custody 

As against the contention that a 
mother cannot claim to be validly 
divorced and yet deny the adjudica¬ 
tion that her former husband is en¬ 
titled to the custody of the child, 
ordinarily, a decree of divorce is di¬ 
visible from provisions in decree for 
custody of a child. 

Ala.—^Bx parte Dunlap, 68 So.2d 633, 
260 Ala. 52. 

Decree as contract; default 
A divorce decree constitutes a con¬ 
tract between the parties, where de¬ 
fendant defaults by reason of limited 
demands for relief made by plaintiff, 
to the effect that the matters em¬ 
braced in the complaint may be set¬ 
tled and determined in accordance 
with prayer of complaint. 

Cal.—Franklin v. Pranklin, 156 P.2d 
637, 67 C.A,2d 717. 

Scope of adjudioatlon In particular 
cases 

(1) Decree granting divorce on 
ground wife was pregnant by another 
at time of marriage was not in rem, 
and did not operate to annul marriage 
ab Initio. 

Iowa.-Ryke v. Ream, 234 N.W. 196, 
212 Iowa 126, 

(2) Decree refusing divorce on 
ground that separation was by mu¬ 
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tual consent decided only that up to 
time of decree neither party had ter¬ 
minated separation by mutual con¬ 
sent. 

Pa.—Kurnlker v. Kumiker, 94 Pa- 
Super. 257. 

(3) Judgment of dismissal with 
prejudice was a denial of justifica¬ 
tion of plaintiff’s abandonment of 
matrimonial domicile. 

Ariz.—^Roden v. Roden, 243 P. 413, 29 
Ariz. 549. 

(4) A judgment denying divorce, 
rendered on sufficient evidence after 
full hearing on facts, would be con¬ 
strued as affirmative finding that 
there was not such full and satis¬ 
factory evidence as would authorize 
granting of divorce. 

Tex.—Kreiter v. Kreiter, Civ.App., 
137 S.W.2d 184. 

(5) A decree dismissing a petition 
and counterclaim in a suit for divorce 
on the ground of insufficiency of 
proof was not of itself an adjudica¬ 
tion that the parties were living sep¬ 
arately by consent. 

N.J.—McCormack v. McCormack, 129 
A. 212, 3 N.J.M1SC. 624, 

(6) A decree denying the wife a 
divorce and a later decree granting 
the husband a divorce did not neces¬ 
sarily establish that the husband 
was the innocent party. 

Mo.—^Kashka ▼. Kashka, App., 220 
S.W. 1035. 

Constmotlve notloe 
Failure of second wife to investi¬ 
gate judgment record for some un¬ 
usual provision affecting her hus¬ 
band’s property rights, in decree 
granting husband a divorce from his 
first wife, did net constitute negli¬ 
gence, charging second wife with 
constructive notice of provision in 
decree binding husband to make a 
will directing his entire estate to go 
to his children and first wife. 

Ky.—Wldes v. Widcs’ Ex’r, 184 S.W. 
2d 579, 299 Ky. 103. 

37. Ky.—Swartz v. Caudill, 130 S.W. 
2d 80, 279 Ky. 206. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 
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sped.** If a judgment conforms to the pleadings 
and the nature of the case as made by the evidence, 
and secures to the parties the relief to which they 
are entitled, it is not open to objection that it was 
not final because ministerial acts were necessary to 
g^ve it effect.** 

A divorce decree is good until set aside.**-* 

One cannot accept the privileges which a di¬ 
vorce decree confers and at the same tiwia escape 
the burdens imposed thereby.**-!* 

A motion to construe a decree will not be treated 
as a motion to vacate, amend, modify, or correct it 
or to change it in any respect,**-!* and an order 
construing the decree will not be treated as a judg¬ 
ment modifying it merely because an erroneous 
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construction was allegedly given to it89*20 

divorce obtained on constructive service alone 
has an effect merely limited to marital status, as 
distinguished from the obligations that arise from 
that marital status.22*25 

§ 177. -Time of Taking Effect 

A divorce decree takes effect from the time speci¬ 
fied by the statute, or, In the absence of statute, from 
the date of rendition. 

Ordinarily a decree of divorce takes effect from 
the date of its rendition, and not of its entry.40 Un¬ 
der the various provisions of some statutes, how¬ 
ever, the decree of divorce does not become opera¬ 
tive until a specified time from its entry^i or after 
its rendition,^2 qj. until a certain time after trial 


88. Kan.—^Pusselman v. Pusselman, 
253 P. 411, 122 ICan. 615. 

Okl.—^Watchorn v. Watchorn, 227 P. 
435, 102 Okl. 114. 

39. Tex.—Sheri ey v. Sherley, Civ. 
App., 237 S.W. 646, dismissed for 
want of Jurisdiction. 

39.5 Mass.—^Kalmus v. Kalmus, 110 

N.E.2d 760, 330 Mass. 41. 

39.10 Ark.—State of Tonn. v. Bar¬ 
ton, IDS S.W.2d 512, 210 Ark. 816. 
39.15 Nev.—Murphy v. Murphy, 183 
P.2d 632, 64 Nev. 440. 

39.20 Nev.-—Murphy v. Murphy, su¬ 
pra. 

39.25 N.T.—^Vaiid<*rbilt v. Vander¬ 
bilt, 147 N.Y.S.2d 125, 1 A.D.2d 3, 
affirmed 3 36 N.E.2d 653, 1 N.Y.2d 
342, 163 N.Y.S.2d 1, alllrmod 77 S. 
Ct. 1360, 354 U.S. 416, 1 L.Ed.2d 
1456. 

40. Ark.—Corpus tTuxis Secundoxii 
cited in. Parker v. Crawford, 302 
S.W.2d 633, 634, 227 Ark. 8D8. 

Minn.—Alt v. IJatiholzor, 40 N.E. 830, 
39 Minn. 611, 12 Am.S.n. 681. 
Wis.—Brackob v. Brackob, 61 N.W. 

2d 849, 265 Wis. 613. 

19 C.J. p 186 note 13. 

Entry or fllinijr generally see supra 
S 163d. 

Date of sififnature 

(1) It has boon hold that decree of 
divorce takes effect from the date it 
is signed and filed rnlh»*r than from 
the date of a momoivimlum Indicat¬ 
ing the Judgment which the court 
intends to pronounco at a future 
time. 

Me.—Jones v. Jones, 8 A.2d 141, 136 
Me. 238. 

(2) An Illinois decree of divorce 
which was signed on Fob. 28, 3935. 
became effective on that date, al¬ 
though it was not enrolled until 
March 2, 1936. 

U.S.—Blum V. C. I. R., C.A.7, 177 F. 
2d 670. 

(3> Where decree made no provi¬ 
sion for alimony, custody, costs or, 


attorneys* fees, so that there was no 
occasion for process or further pro¬ 
ceedings thereon, decree became ef¬ 
fective to dissolve the marriage when 
it was signed by chancellor, and death 
of husband thereafter before decree 
had been recorded In chancery order 
book did not affect such dissolution 
or Justify vacation of divorce decree 
and dismissal of suit. 

Fla.—^Berkenfleld v. Jacobs, 83 So.2d 
265. 

(4) Vacation of decree generally 
see supra §§ 168-172. 

Day of xnaldii^ and entexinsr 
Under law of state of Chihuahua, 
Mexico, a Judgment of divorce dis¬ 
solves marriage as of day that such 
Judgment was made and entered. 
N.Y.—Hearst v. Hearst, 150 N.T.S.2d 
746, appeal dismissed 156 N.Y.S.2d 
969, 2 A.D.2d 746, affirmed 159 N.T. 
S.2d 753, 3 A.D.2d 706, appeal de¬ 
nied 161 N.Y.S.2d 821, 3 A.D.2d 823, 
affirmed 169 N.T.S.2d 36, 3 N.Y.2d 
967, 146 N.E.2d 792. 

Decree without pexsohal service 
Statute providing that decree with¬ 
out personal service is not absolute 
for three years does not apply to 
divorce cfl.«4es. 

Tonn.—Owens v. Sims, 3 Coldw. 544. 
Affirmation 

Where a decree of divorce was af¬ 
firmed on appeal by defendant wife, 
the decree was effective as of its 
date. 

Mo.—Woods V. Woods, 169 S.W.2d 
320, 23.6 Mo.App. 855. 

Oral annouuoement of decree 

(1) In wife's action for divorce, 
where oral announcement of a decree 
of divorce to defendant’s first wife 
was made one day before he married 
plaintiff, and formal decree was not 
filed and Journalized until thereafter, 
defendant was technically chargeable 
with being married to another when 
he married plaintiff. 

Ohio.—Kontner v. Kontner, 139 N.E. 
2d 366, 103 Ohio App. 860, rehear¬ 
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ing denied 145 N.E.2d 495, 103 Ohio 
App. 360. 

(2) Remarriage generally see in¬ 
fra § 182. 

Abatement of action 

(1) Action for divorce and divi¬ 
sion of property did not abate by 
death of party after decree had been 
rendered but before decree had been 
Journalized. 

Ohio.—Oaprita v. Oaprlta, 60 N.B.2d 
488, 146 Ohio St 6, 168 A.L.R. 1201. 

(2) Abatement on death of party 
generally see supra § 100. 

41. Three months 

N.T.—Bamberger v. Bamberger, 217 

N. T.S. 675, 128 Misc. 1. 

Six months 

Utah.—^In re Johnson's Estate, 35 P. 
2d 305, 84 Utah 168. 

One year 

Oal.—Borg v. Borg, 76 P.2d 218, 25 

O. A.2d 26. 

Wis.—^Whlte V. White, 168 N.W. 704, 
167 Wis. 616. 

19 O.J. p 186 note 15. 

XnterlocQtory and final decrees 

(1) Requirement that a final di¬ 
vorce decree is not to be entered un¬ 
til one year has expired after entry 
of interlocutory decree is statutory, 
and is not dependent on any provi¬ 
sion inserted in interlocutory decree. 
Cal.—Babcock v. Babcock, 146 P.2d 

279, 63 C.A.2d 94. 

(2) Interlocutory decree generally 
see supra § 161. 

42. Okl.—Barnett v. Frederick, 124 

P. 67, 33 Okl. 49. 

Thirty days 

(1) Where divorce decree was ren¬ 
dered on March 16, 1966 and no mo¬ 
tion for new trial was filed, or any 
action taken by the court on Its own 
initiative, the decree became final 
thirty days after its rendition. 

Mo.—^Fox V. Fox, App,, 312 S.W.2d 
362. 
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and decision and final determination of appeal pro¬ 
ceedings under other provisions, the decree does 
not become operative until the end of the term, or 
until a special order is made for judgment on a 
specified date during term time,^^ or until the end of 
the term or after a specified number of days follow¬ 
ing the rendition of the decree, whichever first 
happens.'^^-S 

A stipulation that the parties have resumed mari¬ 
tal relations may preclude entry of a final decree 
on expiration of the time prescribed by statute 
but an agreement by the parties to set aside the pre¬ 
liminary judgment and to resume marital relations, 
not filed in the cause and not acted on by the court, 
cannot be given such effect.^® A statute may valid¬ 
ly provide that the death of either party before 
the expiration of the time specified shall operate 


automatically so as to grant an immediate divorce to 
the party entitled thereto.47 

Statutes requiring the expiration of a certain 
time before the decree becomes absolute have been 
held to refer only to the right of appeal or remar¬ 
riage by the parties and not to delay dissolution of 
the marital bond in other respects.^S 

§ 178. - Of Absolute Divorce in General 

A decree of final and absolute divorce completely 
dissolves the marital relation; but legal or economic in- 
cidents or obligations resulting from the relation may 
remain. 

Complete dissolution or termination of the mar¬ 
riage relation or bond immediately follows the ren¬ 
dition of a final and absolute decree of divorce by a 
court of competent jurisdiction but where, un- 


(2) In a divorce and alimony pro¬ 
ceeding:, a judgment becomes of full 
force and effect after expiration of 
thirty days from rendition thereof, 
unless some person at interest dur¬ 
ing that period files in the trial court 
a written petition setting forth good 
and sufficient grounds why judgment 
should be modified or set aside. 

Ga.—^Allison v. Allison, 53 S.K2d 114, 
205 Ga. 233. 

Sixty days 

Ala,—Brand v. State, 6 So.2d 446, 
242 Ala. 15, certiorari denied 6 So. 
2d 450, 242 Ala. 349. 

Six months 

Neb.—Scott V. Scott, 46 N.W.2d 627, 
153 Neb. 906, 23 A.Ii.R.2d 1431— 
Shinn v, Shinn, 29 N.W.2d 629, 148 
Neb. 832. 

From time of absolute decree 
Under a statute prohibiting a di¬ 
vorced party from remarrying with¬ 
in two years from the rendition of 
the “final decree,” the two years be¬ 
gins to run from the time the decree 
is made absolute. 

Mass.—Googins v. Googins, 25 N.B. 
833, 152 Mass. 533. 

Dependent child; unusual hardship 
A divorce decree did not become 
final until six months after date 
thereof where there was a depend¬ 
ent child and no unusual hardship 
was shown. 

Mich.—Curtis v. Curtis, 46 N.W.2d 
460, 330 Mich. 63. 

43. U.S.—^Faris v. Hope, C.C.AMo., 
298 P. 727. 

Ala.—Brand v. State, 6 So.2d 446, 242 
Ala. 15, certiorari denied 6 So.2d 
450. 242 Ala. 349. 

Mo.—^Reger v. Reger, 293 S.W. 414, 
316 Mo. 1310. 

Neb.—^Everson v. Everson, 164 N.W. 

714,101 Neb. 705. 

Motion to vacate findings 
Under some statutes an applica¬ 
tion or motion, made within six 


months after entry of divorce decree, 
to vacate findings and to enter judg¬ 
ment in favor of movant, suspends 
all proceedings until court’s disposi¬ 
tion of such application or motion, 
and divorce does not become abso¬ 
lute until six months after such dis¬ 
position. 

Utah.—Spencer v. Clark, 179 P. 741, 
54 Utah 83. 

44. N.H.—Carpenter v. Carpenter, 
101 A. 628, 78 N.H. 440. 

44.5 Va.—^Francis v. Francis, 25 S. 
B.2d 253, 181 Va. 373. 

45. Wash.—State v. Superior Court 
of King County, 224 P. 378, 128 
Wash. 595. 

46. Tex.—Bell v. Wedgeworth, Civ. 
App., 73 S.W.2d 920, error refused. 

47. Colo.—Parsons v. Parsons, 198 
P. 156, 70 Colo. 154. 

Death of party after date of inter¬ 
locutory decree but before final de¬ 
cree see supra § 161. 

48. N.J.—^King v. Klemp, 57 A.2d 
530, 26 N.J.Misc. 140. 

Okl.—Plummer v. Davis, 36 P.2d 938, 
169 Okl. 374—Brown v. Capps, 22 
P.2d 1008, 164 Okl. 91—Barnett v. 
Frederick, 124 P. 67, 33 Okl. 49. 

49. Ala.—Ex parte State ex rel. Tis- 
sier, 106 So. 866, 214 Ala. 219. 

Ariz.—Davies v. Russell, 325 P.2d 
402, 84 Ariz. 144. 

Cal.—Franklin v. Franklin, 155 P.2d 
637, 67 C.A.2d 717. 

Fla.—Carson v, Oldfield, 127 So. 851, 
99 Fla. 862. 

Iowa.—^Pickard v. Pickard, 45 N.W. 2d 
269, 241 Iowa 1307, stating Kansas 
law—Corpus Juris Secuudxuu cited 
lu Adoption of Alley, 14 N.W.2d 
742, 744, 234 Iowa 931. 

Kan.—^In re Troemper’s Estate, 163 
P.2d 379, 160 Kan. 464—Knollen- 
berg V. Meyer, 100 P.2d 746, 151 
Kan. 768—Conway v. Conway, 288 
P. 566, 130 Kan. 848—Johnson v. 
Grand Lodge A. O. U. W., 137 P. 
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1190, 91 Kan. 314, 50 L.R.A.,N.S.. 
461. 

La.—^Keeney v. Keeney, 30 So.2d 649, 
211 La. 585. 

Me.—Mclntire v. Mclntire, 155 A. 
731, 1.30 Me. 326. 

Mo.—Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212—Smith v. Smith, 
164 S.W.2d 921, 350 Mo. 104. 

Knebol v. Knebel, App., 189 S.W. 
2d 464. 

Nev.—First Nat. Bank of Nev. v. 
Wollf, 202 P.2d 878, 66 Nev. 51. 

N.J.—Lavino v. Lavino, 130 A.2d 369, 
23 N.J. 035. 

Montclair Trust Co. v. Reynolds, 
66 A.2d 904, 141 N.J.Eq. 276—^New 
Jersey Title Guarantee & Trust Co. 
V. Perry, 170 A. 34, 116 N.J.Eq. 8. 
N.Y,—^Hoops V. Hoops, 66 N.B.2d 488, 
292 N.Y. 428—Fox v. Fox, 188 N.E. 
160, 263 N.Y. 68. 

Davies v. Davies, 62 N.Y.S.2d 
790, 187 Misc. 313. 

Hcarst v. Hearst, 160 N.Y.S.2d 
746, appeal dismissed 166 N.Y.S.2d 
959, 2 A.D.2d 746, affirmed 159 N.Y. 
S.2d 763, 3 A.D.2d 706, appeal de¬ 
nied 161 N.Y.S.2d 821, 3 AD.2d 823, 
affirmed 146 N.E.2d 792, 3 N.Y.2d 
967, 169 N.Y.S.2d 36, stating law 
of Chihuahua, Mexico—Jacobson v. 
Jacobson, 140 N.Y.S.2d 917—Pana- 
rella v. Panarella, 134 N.Y.S.2d 440 
—In re Baa.sford’s Will, 91 N.Y.S. 
2d 105, affirmed In re Bassford’s 
Estate, 101 N.Y.S.2d 136, 277 App. 
Div. 1128, resettlement denied 102 
N.Y.S.2d 646, 278 App.Div. 664—Mc¬ 
Neill V. McNeill, 35 N.Y.S.2d 585. 
Pa.—Harrison v. Harrison, 133 A2d 
870, 183 ra.Super. 562. 

Commonwealth ex rel. Pinamonti 
V. Pinamonti, Quar.Sess., 26 North- 
umb.Leg.J. 146—Commonwealth ex 
rel. V. Cinque, Co., 97 Pittsb.Leg.J. 
525, 64 York Leg.Rec. 69. 

Tex.—Hamilton v. Calvert, Civ.App., 
235 S.W.2d 453, error refused— 
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der statute, a decree does not become operative un¬ 
til a specified time has elapsed after its rendition, 
the bonds of matrimony between the parties are not 
dissolved.'^^*® It has been held that a decree dis¬ 
solves the relation of husband and wife until the 
decree is vacated by proper proceedings ;49.io 
under other authority the effect of the rendition of 
a final judgment of divorce is to restore the parties 
at once to the state of unmarried persons regard¬ 
less of the fact that the judgment is appealable or 
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that it may be set aside on motion.49-i5 

A judgment of divorce, with its attending finality 
and conclusiveness, generally abates all judgments 
of separation from bed and board, including all 
incidents flowing therefrom.^^*20 

The decree creates a new relationship between the 
parties, making them strangers in law with no legal 
obligations to each other except those preserved by 
decree or contract ;50 it restores them to the status 


Johnson v. Davis, 198 S.W.2d 129, 
error refused no reversible error. 
Decree nisi or interlocutory decree 
as not dissolving marriage relation 
see supra § 161. 

Limited divorce as not dissolving 
marriage relation see supra § 160. 
“The divorced person becomes un¬ 
married immediately upon the rendi¬ 
tion of the decree.” 

Cal.—^Deyoe v. Superior Court, 74 P. 
28, 30, 140 C. 476. 

Newell V. Newell, 303 P.2d 839, 
846, 146 C,A.2d 166. 

Actual and legal relation 
A divorce deci*ee terminates the 
relation of husband and wife, both 
actual and legal. 

N.T.—In re Ensign, 8 N.E. 644, 103 
N.T. 284, 67 Am.Il. 717. 

In ro Adams* Estate, 46 N.Y.S. 
2d 494, 182 Mlsu. 937, aillrmed 48 
N.Y.S,2d 801, 267 App.DIv. 985, 
appeal denied 60 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 65 
S.Ct. 914, 324 U.S. 866, 89 UBd. 
1421. 

Decree as effective as death of either 
party 

Ala.—^Ex parte Jones, 31 So.2d 314, 
249 Ala. 386. 

Ohio.—In ro M<'.Grnff*H E.stato, Prob., 
83 N.E.2d 427. 

Relationship before decree left intact 
Divorce merely dl,MHolves the ex¬ 
isting marriage, leaving intact the 
marriage relationship between the 
time of the marriage ceremony and 
the entry of the llnal decree. 

Cal.—Soflon v, Sefton, 291 l\2d 439, 
45 C.2d 872. 

Divorce decree is in rein, so far as 
it pertains to dissolution of marriage. 
Ill.—^Bishop V. Cu.shing, 78 N.E.2d 
837, 334 IlLApp. 263. 

Cause of action for divorce does 
not continuo after the llnal decree is 
entered. 

Mich.—Havens v. Havens-Anthony, 
66 N.W.2d 346, 336 Mich. 446. 
Denial of divorce h'aves spouses 
still married, although actually sep¬ 
arated. 

Cal.—O’Connor v. O’Connor, 204 P.2d 
916, 91 C.A.2d 147. 

Extinguishment of judgment 

Conclusive presumption created by 
statute that Judgmtail has been paid 
after ten years from rendition, re¬ 


vival, or last payment does not apply 
to judgment dissolving bonds of mat¬ 
rimony. 

Mo.—Mayes v. Mayes, App., 104 S.W. 
2d 1019, reversed on other grounds 
116 S.W.2d 1, 342 Mo. 401. 

Cruel treatment 

A decree of divorce on grounds of 
cruel treatment is not “interlocu¬ 
tory,” but is effective to dissolve the 
bonds of matrimony. 

Tex.—Coast v. Coast, Civ.App., 135 S. 
W.2d 790. 

Dissolution of marriage not pleaded 
Where ceremonial marriage was 
dissolved in 1927 by decree of di¬ 
vorce, and husband and wife there¬ 
after allegedly continued to live as 
such under common-law marriage, 
and in 1964 wife obtained a divorce 
dissolving the ceremonial marriage 
of 1919, the 1964 decree was not in¬ 
effective to dissolve alleged common- 
law marriage merely because such 
marriage was not, and the earlier 
marriage was, pleaded in bill of com¬ 
plaint. 

Mich.—^Weinert v. Tallman, 78 N.W. 
2d 141, 346 Mich. 388. 

49.5 Neb.—Scott v. Scott, 46 N.W.2d 
627, 153 Neb. 906, 23 A.L.R.2d 431 
—Shinn v. Shinn, 29 N.W.2d 629, 
148 Neb. 832, 174 A.L.R. 610. 
Decree nisi see supra § 161. 

Time of taking effect see infra § 177. 

49.10 Ala.—Torme v. Torme, 38 So. 
2a 497. 251 Ala. 521. 

49.15 Cal.—Deyoe v. Superior Court, 
74 P. 28, 140 C. 476. 

Newell V. Newell, 303 P.2d 839, 
146 C.A,2d 166. 

N.Y.—Hearst v. Hearst, 150 N.Y.S.2d 
746, appeal dismissed 156 N.Y.S.2d 
969. 2 A.D.2d 746, affirmed 169 N. 
Y.S.2d 763, 3 A.D.2d 706, appeal 
denied 161 N.Y.S.2d 821, 3 A.D.2d 
823. affirmed 146 N.E.2d 792, 3 N.Y. 
2d 967, 169 N.Y.S.2d 36, stating law 
of Chihuahua, Mexico. 

Pailnre to appeal 

Where that part of the decree 
granting plaintiff a divorce was not 
appealed, it became final as between 
the parties. 

Okl.—Iteding v. Reding, 246 P.2d 
1128, 206 Okl. 665. 
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49.20 Da.—Thornton v. Floyd, 85 So. 
2d 499. 229 La. 237. 

50. Ark.—Biddle v. Biddle, 177 S.W. 
2d 32, 206 Ark. 623—McWilliams 

V. Kinney, 22 S.W.2d 1003, 180 Ark. 
836. 

Cal.—^Lovell v. Parrish, 93 P.2d 166, 
34 C.A.2d 323. 

Ind.—^Novak v. Novak, 133 N.B.2d 
578, 126 Ind.App. 428. 

Mass.—Bernatavicius v. Bernatavi- 
cius, 166 N.E. 686, 259 Mass. 486, 62 
A.L.R. 886. 

Mo.—^Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212—Smith v. Smith, 
164 S.W.2d 921, 360 Mo. 104. 

Knebel v. Knebel, App., 189 S.W. 
2d 464. 

N.Y.—^Kastner v. Kastner, 7 N.Y.S. 

2d 282, 169 Misc. 259. 

Okl.—^Brown v. Capps, 22 P.2d 1008, 
164 Okl. 91. 

Pa.—Kline v. Kline, 29 Del.Co. 391. 
Tex.—^Hamilton v. Calvert, Civ.App., 
235 S.W.2d 463, error refused— 
Johnson v. Davis, Civ.App,, 198 S. 

W. 2d 129, error refused no reversi¬ 
ble error—Coast v. Coast, Civ.App., 
135 S.W.2d 790. 

Duty to support see Husband and 
Wife § 15 c (3). 

Termination of property rights and 
interests see infra § 180. 

“All duties and obligations neces¬ 
sarily dependent on the continuance 
of . , . [the marriage] relation¬ 

ship immediately cease.” 

Ala.—Ex parte Jones, 31 So.2d 314, 
316, 249 Ala. 386. 

“Public policy demands that when 
a marriage relationship is terminated, 
each party shall be placed in a posi¬ 
tion to rehabilitate himself and start 
anew, completely free of the former 
spouse. The decree of divorce is a 
conclusive presumption that the pos¬ 
sibility of restoring the marital sta¬ 
tus is gone forever.” 

Fla.—^Martin v. Martin, 26 So.2d 183, 
184, 167 Fla. 466. 

Belatioa to former spouse 
A divorced wife is not a relative 
by blood nor a connection by mar¬ 
riage of her former husband by rea¬ 
son of their previous marital rela¬ 
tion, but on divorce they become as 
strangers to each other. 

III.—^Bishop V. Prudential Ins. Co. of 
America, 217 IlhApp. 112. 
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or estate of unmarried or single persons,®®*5 and 
restores to them all the rights of unmarried per- 
sons,®l and no future rights can thereafter spring 
out of, or arise from, the relation.®^*® 

Other statements are that the decree does not 
necessarily relieve the parties of all the obligations 
of the old marriage,®i*i® that, while a judgment for 
divorce terminates the respective obligations of the 
husband and wife to live together, there are, never¬ 
theless, duties and responsibilities which arose by 
reason of the marriage relation and which survive 
the decree,®!*!® and that the fact that the marriage 
ties between the spouses have been severed by a 
decree of divorce does not place them in the same 
position as though the marriage relation had never 
existed, but they owe certain natural duties and are 
under legal obligations to their minor children not¬ 
withstanding the decree.®!*^® So, it has been held 
that the “divisible divorce,” anomalous though it 
may at first appear, has become a recognized con¬ 
cept,5!*25 and that a divorce decree may be com¬ 
pletely effective to dissolve a marriage and yet 
completely ineffectual to alter certain legal and eco¬ 
nomic incidents of the marriage.®!*®® 


While a decree of divorce may in some cases have 
the same effect as one of annulment for the same 
cause,®® it is distinguishable from an annulment in 
that it concedes that a valid marriage in fact ex¬ 
isted.®® 

The validity of a marriage is a matter which is 
necessarily intrinsic in a divorce decree ;®3*5 a judg¬ 
ment of divorce necessarily adjudicates that plain¬ 
tiff was married to defendant,5®*!® and the granting 
of a divorce implies that the court has found that 
the petitioner has satisfied statutory residence re¬ 
quirements.®^ 

It follows from an absolute divorce that the wife 
may be sued directly for services furnished her dur¬ 
ing the existence of the marital relation ;55 on the 
other hand, the husband may be responsible for 
services rendered the wife after the divorce if fur¬ 
nished at his request.®® Where divorced spouses 
are reconciled and the former wife resumes living 
with the former husband under the erroneous be¬ 
lief that the divorce decree has never become final, 
she may recover from him contributions made by 
her to the household expenses from her earnings,®®*® 


Wife owes no duty to husband sub¬ 
sequent to divorce. 

Ill.—Smith V. Johnson, 161 K.B. 660, 
321 Ill. 134. 

Bigrhts dependent on uarxiaffe 
Generally, divorce a vinculo ends 
all rights of either spouse dependent 
on marriage and not actually vested. 
Md.—Crise v. Smith, 133 A. 110, 160 
Md. 322. 47 A.L.R. 467. 

Permanent change in relationship 

(1) Divorce was permanent change 
in relationship of parties which re¬ 
duced husband’s obligation to sup¬ 
port of his son only. 

Pa-—Com. ex rel. Olbum v. Olbum, 
139 A.2d 141, 185 Pa.Super. 674. 

(2) Support of children generally 
see infra §§ 303-325. 

Direction to pay moneys to former 
wife 

Where marriage ties have been 
validly broken by divorce decree, no 
power to direct former husband to 
pay moneys to former wife can sur¬ 
vive, except by way of the decree it¬ 
self or an amendment thereto. 

N.T.—Marshall v. Marshall, 120 N.Y, 
S.2d 809, 281 App.Div. 976. 

50.5 Idaho.—^Newell v. Newell, 293 
P.2d 663, 77 Idaho 355, certiorari 
denied 77 S.Ct 95, 352 U.S. 871. 1 
L.Ed.2d 76. 

Mo.—Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212—Smith v. Smith, 
164 S.W.2d 921, 360 Mo. 104. 

Knebel v. Knebel, App., 189 S.W. 
2d 164.. 


Nav.—First Nat, Bank of Nev. v. 

Wolff, 202 P,2d 878, 66 Nev. 61. 

N.D.—^Novak v. Novak, 24 N.W.2d 20, 
74 N.D. 672. 

Tex,—^Johnson v. Davis, Civ.App., 198 
S.W.2d 129, error refused no re¬ 
versible error. 

51- Ark.—Oliphant v. Oliphant, 7 S. 

W.2d 783, 177 Ark. 613. 

Status of parent and child 
Where a minor daughter was mar¬ 
ried and later divorced before be¬ 
coming of age, It was held that the 
divorce did not restore the status of 
parent and child so as to make the 
parent liable for her necessary ex¬ 
penses. 

Tenn,—Going v. Going, 8 Tenn.App. 
690. 

51.5 N.Y.—^In re Ensign, 8 N.E. 644, 
103 N.Y. 284, 67 Am.R. 717, 

In re Adams’ Estate, 46 N.T.S. 
2d 494, 182 Misc. 037, affirmed 48 
N.Y.S.2d 801, 267 App.Div. 985, 
appeal denied 60 N,Y.S.2d 673, 268 
App.Div. 849, certiorari denied 65 
S.Ct. 914, 324 U.S. 865, 89 UEd. 
1421. 

“The coverture is ended, and can¬ 
not serve to found a new right after 
its destruction.” 

N*'^*—In re Ensign, 8 N.E. 544, 646, 
103 N.Y. 284, 67 Am.R. 717. 

In re Adams’ Estate, 46 N.y.S.2d 
494, 601, 182 Misc. 937, affirmed 48 
N.Y.S.2d 801, 267 App.Div. 986, ap¬ 
peal denied 60 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 66 
S.Ct. 914, 324 U.S. 866, 89 L.Ed. 
1421, 


51.10 Ill.—^Pope V. Pope, 117 N.B.2d 
66, 2 I11.2d 162. 

51.15 Conn.—Krasnow v, Krasnow, 
99 A.2d 104, 140 Conn. 254. 

51.20 N.D.—Barker v. Barker, 27 N. 
W.2d 576, 76 N.D. 253, 171 A.L.R 
447. 

Custody and support of children see 
infra S§ 303-326. 

51.25 N.Y.—Lynn v. Lynn, 97 N.E. 
2d 748, 302 N.Y. 193, 28 A.L.R.2d 
1335, certiorari denied 72 S.Ct 72, 
342 U.S. 849, 96 L.Bd. 640. 

51.30 N.Y.—Lynn v. Lynn, supra. 

52. Ky.—Shepherd v. Shepherd, 192 
S.W. 658, 174 Ky. 615. 

63. Pla.—Kuehmsted v. Turnwall, 
138 So. 775, 103 Fla. 1180. 

63.5 Cal.—Hart v, Richardson, 285 
P.2d 686, 134 C.A.2d 242. 

53.10 N.Y.—^D’Aurla v. D’Auria, 103 
N.y.S.2d 741, 200 Misc. 939. 

64, R.I.—Broduer v. Broduer, 167 A. 
104, 63 R.I. 450. 

55. Cal.—^Ackley v. Maggi, 261 P. 
311, 86 C.A. 631. 

56. La.—Casslty v. Lowery, 1 La. 
App. 676. 

56.5 Cal.—Laxzarevich v. Lazzare- 
vich, 200 P.2d 49, 88 C.A.2d 708. 

Effect of property Interest 
In absence of evidence that real 
property standing in names of for¬ 
mer husband and former wife joint¬ 
ly was acquired with community 
funds with intention that it should 
remain community property, interest 
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and for services rendered by her,66-10 but not for 
contributions made, or services rendered, after she 
learns that a final divorce decree has been en¬ 
tered.® ®*i® 

The law places no stigma on a divorced per- 

son.56-20 

The innocent spouse, after divorce, is free to live 
where she chooses, without regard to the accom¬ 
modation or convenience of her delinquent hus- 
band.®6*-® 

A divorced wife is not a widow in contemplation 
of law.®6-60 

Retroactive effect Generally a divorce decree 
has no retroactive effect ;67 it does not, per se, 
legally restore the status quo of the parties before 
marriage,®'^-® or annul their voluntary or legal acts 

during coverture.®7-l0 

•§ 179. - As to Transactions between Hus¬ 

band and Wife 

After an absolute divorce, the former spouses may 
contract with each other and enforce against each other 
contractual rights arising before or during marriage In¬ 
dependently of the marital relationship. Generally, and 
except as a statute may provide otherwise, they cannot 
eue each other for torts committed during coverture. 

Since an absolute divorce dissolves the marriage 
and releases the mutual rights and obligations of 
the parties, see supra § 178, the husband and wife 
may thereafter contract with each other ;68 and it 


DIVORCE §§ 178-179 

has been broadly held that after divorce the wife is 
capable of suing her husband in a court of law.®6-5 
Contractual rights of the husband or wife which ex¬ 
ist independently of the marital relationship survive 
a decree of divorce,®® and accordingly, the wife may, 
sue on valid contracts made with the husband during 
coverture,®® or the husband may sue the wife.®^ 

Thus, after divorce the wife may sue the husband 
on a promissory note given by him to her during®^ 
or after®®-® coverture, but not until after it ma¬ 
tures where there was no undue advantage taken 
of her by the husband in obtaining the money for 
which the note was given;®® and she may also main¬ 
tain an action to recover for money lent®^ or for 
services rendered her divorced husband before the 
marriage, where under the statute a woman having 
property is not deprived of any part of it by her 
marriage.®® 

Under other authority, a divorce from the bonds 
of matrimony, with the consequent change in status 
of the parties, does not operate to vivify a transac¬ 
tion between a husband and wife made during cov¬ 
erture, and thus enable the ex-wife to sue the ex- 
husband at law for damages arising out of the 
breach of the so-called agreement or transaction, 
in the absence of a statute granting such right.®®-® 
Also, a divorced wife cannot maintain an action at 
law against her divorced husband on an implied 
contract arising during coverture,®® and it has been 


of each was separate property, and 
fact that f<»rmer wife received such 
property interest did not preclude 
her from ret-overing for services 
and contribution.M. 

Cal.—Lazzarevich v. Lnzzarevich, su¬ 
pra. 

66.10 Cal.—Tiazzariivli'h v. Lnzzaro- 
vich, supra. 

66.15 Cal.—T-azzarevioh v. Ijazzare- 
vich, supra. 

66.20 Tenn.—Hamm v. Hamm, 20*1 R. 
W.2d IV], :J0 TenmApp. 122, 176 A. 

L.n. 523. 

56.25 Pa.—Common wealth ex rol. 
Firestone v, Fire.stone, 46 A.2d 922, 
ins Pa.ypper. 579. 

■Separate dtunlelle after limited di¬ 
vorce see Infra § 184. 

66.30 N.»T.—Montclair Trust Co. v. 
Reynold.^, 56 A.2d 904, 114 N.J.Eq. 
276—New Jersey Title Guarantee 
& Trust Co, V. Perry, 170 A. 34, 116 
8 . 

N.Y.—In re Ktisign, 8 N.E. 644, 103 
N.Y. 284, 57 Am.Il. 717, 

Tex.—.Tohn.M(»n v. Ilavl.s, Civ.App., 198 
S.W.2d 129, error refused no re¬ 
versible error. 

•67. Cal.—-Blumenthal v. Blumenthal, 
276 P. 987, 97 C.A. 558. 


Md,—Brucker v. Benson, 121 A.2d 
230, 209 Md. 247. 

19 O.J. p 180 note 27. 

57.5 Md.—Brucker v. Benson, supra 
—Reed v. Heed, 72 A. 414, 109 Md. 
COO. 

57.10 Md.—Brucker v. Benson, 121 
A.2d 230, 209 Md. 247—Hall v. Hall, 
24 A.2d 416, 180 Md. 363—Reed v. 
Reed, 72 A. 414, 109 Md. 690. 

58. Ga.—McBride v. Greenwood, 11 
Ga. 379. 

58.5 Del.—Burke v. Burke, 86 A.2d 
51, 32 Del.Ch. 320. 

59. Ill.—Seuss v. Schukatt, 192 N.E. 
668, 358 III. 27, 95 A.L.R. 1461. 

Bulger v. Bulger, 9 N.B.2d 425, 
291 IlUApp, 233. 

N.y.—In re Wynne's Estate, 85 N.Y. 
S.2d 743, 194 Misc. 459. 

80, III.—Bulger V. Bulger, 9 N.E.2d 
42.1, 291 I11.APP. 233. 

19 C.J. p ISO note 31. 

Effect of divorce on prior agreement 
for separation and support see 
Husband and Wife § 602. 

Marriage settlement as affected by 
subsequent divorce see Husband 
and Wife S 110, 

Bights based on egnity 
Although contracts between hus¬ 
band and wife are prohibited by 
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statute, rights arising during cover¬ 
ture may be enforced between par¬ 
ties after absolute divorce, if they 
rest on established principles of 
equity and not on contract, express 
or implied. 

Mass.—^Ricker v. Ricker, 143 N.E. 639, 
248 Mass. 549. 

61. Me.—Lane v. Lane, 16 A. 323, 80 
Me. 670—^Blake v. Blake, 64 Me. 
177. 

Mich.—Jackson v. Jackson, 98 N.W. 
260, 135 Mich. 549. 

62. Ill.—Bulger v. Bulger, 9 N.E.2d 
425, 291 I11.APP. 233. 

Me.—Webster v. Webster, 68 Me. 
139, 4 Am.R. 263. 

62.5 Mass.—Chapin v. Chapin, 135 
Mass. 393. 

30 C.J. p 963 note 3 [a] (6). 

63. Pa.—^Flattery v. Flattery, 91 Pa. 
474. 

64. Mass.—Giles v. Giles, 200 N.E. 
378, 293 Mass. 426. 

30 C.J. p 953 note 3 [a] (7). 

65. Me.—Carlton v. Carlton, 72 Me. 
116, 39 Am.R. 307. 

65.5 N.J.—Lang v. Lang, 46 A.2d 
822, 24 N.J.M1SC. 26. 

66. Or.—^Pittman v. Pittman, 4 Or, 
298. 
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held that she cannot sue for maintenance,®^ al¬ 
though, where the husband has given a bond dur¬ 
ing the separation to pay her a fixed sum for main¬ 
tenance, she may, after divorce, sue on the bond,®® 
^ and she can sue for the support of their child, who 
is awarded to her.®® 

It has been held that after divorce no action can 
be maintained by either spouse for a tort committed 
by the other, or by one on the person of the other, 
during coverture.®®-® So, except where permitted 
by statute,®®-i® a divorced wife cannot sue for in¬ 
jury from personal torts committed by the husband 
against her during coverture,*70 and this has been 
held true notwithstanding the statute authorizes a 
married woman to sue in relation to her sole prop¬ 
erty as if she were unmarried.^i Likewise, a di¬ 
vorced wife cannot maintain an action for a per¬ 
sonal tort committed by her former husband before 
marriage, the right of action for which was extin¬ 
guished by marriage.*^^-® 

Under some statutes and practice, one of the par¬ 
ties cannot maintain an action against the other 
for a tort occurring after the entry of an interlocu¬ 
tory decree of divorce, but before entry of the final 
decree,*^!-!® even though a final decree has been 
entered before the trial of the tort action ;7i-i® but 
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it has been held that in view of statutes which es¬ 
tablish the separate identity of married women in 
litigation and remove their common-law disabilities 
with reference to suing and being sued, a wife may 
sue her husband for an intentional personal injury 
committed during the interlocutory period of a di¬ 
vorce action.71-20 

During a legal separation, a wife is barred from 
suing her husband for a tort;?!-®® and a limited di- 
vorce does not enable a wife to sue her husband for 
a tort.?!-®® However, under statute, a wife has 
been held entitled, after judgment of absolute di¬ 
vorce, to bring an action against her former hus¬ 
band for a tort committed on her during a legal 
separation and before the absolute divorce.?!-®® 

A divorced wife occupying her husband’s house 
under a divorce judgment is not liable for rent, be¬ 
ing rightfully in possession, although subsequent 
modification of the judgment terminates the award 
of possession.?® 

Where a lessee’s deserted wife, in order to se¬ 
cure the release of her furniture, pays a hotel’s claim 
against the lessee for rent, she can take an assign¬ 
ment of the claim in her own name and sue on it 
after divorce,?®-® or, without taking such assign- 


67. N.a—Bidwell v. Bidwell, 62 S. 
B. 66, 139 N.C. 402, 111 Am.S.R. 
797, 2 L.R.A..N.S., 324. 

Right to alimony after decree for di¬ 
vorce see infra § 231. 

68. N'.Y.—^France v. France, 77 N.Y. 
S. 1016, 38 Misc. 469. 

69. Tenn.—Evans v. Evans, 140 S. 
W. 745, 126 Tenn. 112, Ann.Cas. 
1913C 294. 

Right to sue for support of child 
generally see infra § 319. 

69.5 Ga.-—Wallach v. Wallach, 96 S. 

B.2d 750, 94 Ga.App. 676. 

Mass.—Callow v. Thomas, 78 N.E,2d 
637, 322 Mass. 650, 2 A.L.R.2d 632. 
Minn.—^Patenaude v. Patenaude, 263 
N.W. 546, 196 Minn. 523. 

Pa.—Ootpiis Juris Secnudnsi q,uoted 
in Ellis V. Brenninger, 71 Pa.Dist. 
& Co. 683, 686, 66 Montg.Co. 183— 
Smith V. Smith, 14 Pa.Dist. & Co. 
466. 

N.Y.—Corpus Juris cited in Lindley 
V. Cusson, 22 N.Y.S.2d 616, 617. 
Tenn.—Corpus Juris dted in Raines 
V. Mercer, 66 S.W.2d 263, 264, 166 
Tenn. 416. 

30 C.jr. p 955 note 45. 

Conversion of proceeds of sale 
A subsequent divorce did not re¬ 
move wife's disability so as to per¬ 
mit her to maintain an action against 
husband to recover half of proceeds 
of the sale of realty held by the par¬ 
ties as tenants by the entireties. 


which proceeds husband had alleged¬ 
ly fraudulent converted to his own 
use; but equity may afford relief to 
wife after divorce, 

N.J.—^Lang v. Lang, 46 A.2d 822, 24 
N.J.Misc, 26. 

69.10 Okl,—^Fiedeer v, Piedeer, 140 
P, 1022, 42 Okl. 124, 62 L.R.A.,N.S., 
180. 

70. Ga.—Corpus Juris Seoundum 
quoted iu Wallach v. Wallach, 95 
S.E.2d 750, 761, 94 Ga,App. 676. 

Me.—Abbott V. Abbott, 67 Me. 304. 24 
Am.R. 27. 

Pa.—Corpus Juris Secundum quoted 
in Ellis V. Brenninger, 71 Pa.Dist. 
& Co. 583, 685, 66 Montg.Co. 183. 
Action against person aiding husband 
It has been held that divorce does 
not permit a woman to maintain an 
action against a person who, during 
coverture, merely aided and assisted 
her former husband in the commis¬ 
sion of a personal tort against her. 

—^Libby v. Berry, 74 Me. 286, 43 
Am.R. 689—^Abbott v. Abbott, 67 
Me. 304, 24 Am.R. 27. 

71. Mich.—Bandfleld v. Bandfleld, 76 
N.W. 287, 117 Mich. 80, 72 Am.S,R. 
660, 40 L.R.A. 767. 

71.5 Ind.—Henneger v. Lomas, 44 N. 
B. 462, 145 Ind. 287, 32 L.R.A. 848. 

71.10 Cal.—Watson v. Watson, 246 
P.2d 19, 39 C.2d 305. 

Paulus V. Bauder. 236 P.2d 422, 
106 C.A.2d 689. 
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Construction, operation, and effect of 
interlocutory divorce generally see 
infra § 183. 

71.15 Cal.—^Paulus v. Bauder, supra. 

71. ao Utah.—Taylor v, Patten, 276. 
P.2d 696, 2 Utah 2d 404. 

71.25 La,—Gremlllion v. Caffey, 
App., 71 So.2d 670. 

Construction, operation, and effect 
of limited divorce generally see 
infra § 184. 

Limited divorce as not dissolving 
marriage see supra § 160. 

71.30 N.J.—^Lang v. Lang, 45 A.2d 
822, 24 N.J.Misc. 26. 

71-35 La.—Gremillion v. Caffey 
App., 71 So.2d 670. 

72. Ky.—Campbell v. Campbell, 41 
S.W.2d 1093, 240 Ky. 202. 

Bent on homestead 
Where husband’s liability to pay 
for support of children pursuant to- 
decree would not begin to run until 
wife surrendered homestead, she 
would not be required, in addition, 
to pay rent on homestead for time 
she occupied it during first appeal 
from the decree and until entry by 
husband under mandate of supreme 
court. 

Ark.—Biddle v. Biddle. 187 S.W.2d 
720, 208 Ark. 777. 

72.5 Pa.—Brtel v. McCloskey, 74 A. 
2d 662, 167 Pa.Super. 120. 
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ment, she can sue the lessee, after divorce, for 

restitution.'^2.io 

§ 180 . -As to Property Rights of Parties 

a. In general 

b. Property in community, by entirety, or 

jointly 

a. In General 

A divorce decree generally does not disturb vested 
interests, but terminates one spouse’s interest In the 
other’s property. Property rights not adjudicated In the 
decree, or the right to separate property, may be en¬ 
forced In an independent action after the divorce suit. 

As a general rule, a judgment or decree in a di¬ 
vorce proceeding is not conclusive of the property 
rights of the parties, unless such rights were in issue 
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and adjudicated therein,73 and it has been held that 
notwithstanding the prior divorce suit, a husband 
or wife may litigate with the former spouse any 
property rights growing out of the former rela- 
tion.74 Under other authority, by the very nature 
of the litigation, all property rights growing out of 
marital relations are settled and included in divorce 
proceedings,74.5 and a decree of divorce is an adju¬ 
dication of all property rights connected with the 
marriage and precludes the parties as to all matters 
which might have been legitimately proved in sup¬ 
port of charges or defenses in the action,75 and bars 
any action thereafter brought by either party to de¬ 
termine the question of property rights.75.5 

As a general rule, vested interests are not dis¬ 
turbed by a decree of divorce,7® unless the instru- 


72.10 Pa.—Brtel v. McCloakey, su¬ 
pra. 

73. Cal.—Tnrlen v. Katz, 16 P.2d 
493, 216 C. 651, 85 A.I^.R. 334. 

Franklin v. Franklin, 155 P.2d 
637, 67 C.A.2d 717—Calinon v. Call- 
non, 46 P.2d 5)88. 7 C.A.2d 076— 
Sanborn v. Sanborn, 39 P.2d 830, 3 
C.A.2d 437. 

Idaho.—Rogers v. Rogers, 243 P. 665, 
42 Idaho 158. 

Ky.—Fertig v. Fortig, 291 S.W, 700, 
218 Ky. 370—Lewis v, Lewis, 246 
S.W. 509, 196 Ky. 701. 

Nev.—^First Nat. Bank of Nevada v. 

Wolff, 202 P.2d 878, 00 Nev. 51. 

Ohio.—^Kopp V. Kopp, 32 Ohio N.P., 
N.S., 511. 

19 C.J. p 181 note 43. 

Conclusivenc.sH of cleeroo as to liti¬ 
gated claims see infra § 300. 
Division of property by decree see 
infra §§ 291-302. 

Effect of limited divorce see infra § 
184. 

In Washlngrton 

(1) The text rule provaiLs. 

Wash.—Bradley v. Bradley, 66 I*.2d 

871, 190 Wash. 123—Feonstni v. 
Foenstra, 213 P. 400, 124 Wash. 
135. 

(2) However, a person pro.se<;uting 
divorce suit who fail.s to bring pi*op- 
erty rights of parties before court 
for adjudication waives any right to 
property of other .spouse. 
Waah.—Miner v. Miller, 80 P.2d 758, 

198 Wash. 32—Ambrose v. Moore, 
90 P. .588, 40 Wash. 463, 11 L.R.A., 
N.S., 103. 

Interlocutory decree 

(1) X’arties in tllvorco action may 
have their proiK‘rty rights adjudged 
in the interlomitory decree, or may 
wholly or in part omit to have them 
adjudged therein. 

Cal.—^Abbott v. Superior Court in 
and for City and County of San 
Francisco, 232 P. 154, 09 C.A. 660. 

(2) Construction, operation, and 
effect of interlocutory decree gen¬ 
erally see infra § 183. 


Court’s denial of divorce did not 
make res judicata property rights of 
parties which could have been liti¬ 
gated in divorce suit. 

Va.—McCotter v. Carle, 140 S.B. 670, 
149 Va. 684. 

74. Tex.—^Kirberg v. Worrell, Com. 

App., 44 S.W.2d 940. 

Suits to determine rights in commu¬ 
nity property see infra subdivision 
b (1) of this section. 

Poreclosure suit 

Where husband had placed mort¬ 
gage in escrow to be delivered to 
wife when absolute divorce decree 
should be granted, court in wife’s 
suit to foreclose mortgage had pow¬ 
er, on absolute divorce decree hav¬ 
ing been granted, to order husband, 
who had come into possession of 
mortgnge wrongfully, to deliver it to 
wife or bring It into court. 

Ark.—Smith v. Smith, 79 S.W.2d 265, 
190 Ark. 418. 

Wife held not entitled to vacate de¬ 
cree ordering spouse’s property sold 
pur.Muant to trust deed on ground 
of fraud. 

Ill.—Renz V. Renz, 13 N.B.2d 117, 293 
Ill.App. 633. 

ISguitable rights in property 
Where defendant’s cross bill to 
ejectment suit by complainant, who 
was defendant’s former wife, alleged 
that really involved had been pur¬ 
chased during coverture with de¬ 
fendant'.s .separate funds and that 
title had been taken in name of com¬ 
plainant on advice of grantor, who 
was complainant’s stepfather, ques¬ 
tion of fact was presented as to equi¬ 
table rights of defendant in the prop¬ 
erty, to be determined on full devel¬ 
opment of the proof pertaining there¬ 
to. 

Miss.—Cause v. Spearman, 61 So.2d 
605, 216 Miss. 101. 

Fund resulting from Joint enterprise 

Evidence sustained Implied finding 
that joint bank account between de¬ 
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ceased and divorced wife was estab¬ 
lished for deposit of funds which re¬ 
sulted from a joint enterprise be¬ 
tween them in which they were equal¬ 
ly interested, and court properly 
awarded divorced wife and heirs of 
decedent each one half of account. 
Tex.—Bssex v. La Boue, Civ.App., 
223 S.W.2d 35, error dismissed. 

74.5 Ind.—^Novak v. Novak, 133 N.E. 
2d 578, 126 Ind.App. 428. 

75. XJ.S.—Spreckels v. Wakefield, C. 
C.A.Cal., 286 F. 466. 

Fla.—Cooper v. Cooper, 69 So.2d 881 
—Finston v. Finston, 37 So.2d 423, 
160 Fla. 935. 

Ind.—^Wagner v. Treesh, 125 N.E. 242, 
71 Ind.App. 651. 

Iowa.—Carr v. Carr, 171 N.W. 786. 
185 Iowa 1205. 

Kan.—^Fusselman v. Fusselman, 253 
P. 411, 122 Kan. 515. 

Okl.—Brown v. Capps, 22 P.2d 1008, 
164 Okl. 91. 

Res judicata see supra § 174. 

“With respect to property rights, 
divorce does not undo, but expressly 
affirms, the original marriage, and 
therefore does not restore the par¬ 
ties to their former condition, but 
places them in a new one. All trans¬ 
fers, including gifts between the 
parties or from others, abide.’’ 

Md.—^Blenard v. Blenard, 45 A.2d 336, 
340, 186 Md. 548. 

75.5 Fla.—Cooper v. Cooper, 69 So. 
2d 881—Finston v. Finston. 37 So. 
2d 423, 160 Fla. 935. 

Fairness of division agreed on 
Where husband and wife entered 
into property division agreement in 
anticipation of divorce, and after di¬ 
vorce wife brought suit to set aside 
deeds which she had signed pursuant 
to agreement, it was not proper for 
trial court to determine the fairness 
of the division. 

Fla.—Cooper v. Cooper, 69 So.2d 881. 

76. Md.—Crise v. Smith, 133 A. 110, 
160 Md. 322, 47 A.L.R. 467. 

19 aJ. p 181 note 46. 



§ 180 DIVORCE 


27A C. J.S. 


ment under which the vesting occurred provides 
therefon^^ Thus, where the wife is the sole bene¬ 
ficiary in a life insurance policy not in terms pay¬ 
able to heirs of the husband, she retains her inter¬ 
est, after a dissolution of the marriage, as a part of 
her separate estate and a statute providing that 
the guilty parly forfeits all rights acquired by mar¬ 
riage when a divorce is decreed cannot be applied to 
deprive a husband of his rights as beneficiary in a 
policy on the wife^s life on her securing a divorce, 
where she failed to change the beneficiary.^S.S How¬ 
ever, the husband is entitled to possession of in¬ 
surance policies, although the wife is named as bene¬ 
ficiary therein, where the right to change the bene¬ 
ficiary was reserved by him,79 and it has been held 
that the wife’s interest as assignee in a policy on 
her husband’s life ceases with divorce, except in re¬ 
spect of premiums paid by her.®® Where a decree 
authorizes the husband to change the beneficiary 


under his insurance policies, but makes no provi¬ 
sion for the payment of the premiums, he is not re¬ 
quired to pay them.80.5 

All transfers of property which were actually 
executed in law abide.80.io So, since a decree has 
no retroactive effect, see supra § 178, it does not 
reinvest a wife with the title to property voluntarily 
conveyed by her to her husband.®! 

An absolute divorce ordinarily terminates all 
property rights and interests, not actually vested, of 
divorced persons in property of each other, which 
are dependent on the marriage,82 at least where no 
proceedings have been taken to vacate or modify 
the decree by appeal until the statutory time there¬ 
for has expired.®®-® Accordingly, unless the court 
granting the decree is without jurisdiction,®® in¬ 
choate rights of the wife in the husband’s property 
are usually cut off,®^ especially where by the terms 


Tra&sactioiis executed liefore di¬ 
vorce 

Generally, transfers of property 
and contracts executed before divorce 
are not affected by dissolution of 
marital tie. 

Md.—Crise v. Smith, supra. 

Bights Independent of relationship 
Property rights of husband or wife 
which exist independently of marital 
relationship survive divorce. 

Ill.—Bulger V. Bulger, 9 N,B,2d 426, 
291 Ill.App. 233. 

77- Ky.—Baker v. Baker, 230 S.W. 

293, 191 Ky. 325. 

19 C.J. p 181 note 46. 

Porfeiture of right 
Where a deed to the wife gave the 
husband a right to joint occupancy 
of the property as a home with her 
during her life, he forfeited such 
right when his wife secured a di¬ 
vorce for his fault. 

Ky.—^Baker v. Baker, supra. 

78. U.S.—Connecticut Mut. L. Ins. 
Co. V. Schaefer, Ohio, 94 tJ.S. 457, 
24 L.Ed. 261. 

Kan.—OoxpuB Juris Secundum cited 
in Matthews v. Matthews, 184 P.2d 
233, 237, 163 Kan. 755. 

Wash.—Cowan v. Sullivan, 296 P.2d 
317, 48 Wash.2d 680—^Northwestern 
Life Ins. Co. v. Perrigo, 287 P.2d 
334, 47 Wash.2d 291. 

19 C.J. p 181 note 47. 

7&5 Iowa.—^Edgington v. Equitable 
Life Assur. Soc. of U. S., 20 N,W. 
2d 411, 236 Iowa 903. 

79. La-—^Pollock v. Pollock, 116 So. 
276, 164 La. 1077. 

Insurable interest of wife and her 
right to proceeds of life insurance 
see Insurance §§ 211a, 1160. 

80. Tex.—^Hatch v. Hatch, 80 S.W. 
411, 85 Tex.Civ.App. 373. 

80.5 Wash.—Anderson v, Anderson, j 


177 P.2d 83, 27 Wash.2d 122, 6 A.L. 
R.2d 831. 

80.10 Md.—Hall V. Hall, 24 A.2d 
416, 180 Md. 353. 

Decree considered on rights of wife 
and mortgagees 

Although divorced husband was not 
party to appeal by wife from adverse 
judgment in proceeding to enjoin 
sale under trust deed executed by 
husband and wife on property which 
was subsequently, in divorce pro¬ 
ceeding, awarded to wife and to de¬ 
clare the property free from such 
incumbrance, decree would be con¬ 
sidered in determining respective 
rights of wife and mortgagees, in 
view of fact that wife relied on de¬ 
cree to bring suit as owner of the 
property. 

Nov,—Ward v. Lee, 265 P.2d 1046, 70 
Nev, 103. 

81. Md.—Reed v. Reed, 72 A. 414, 
109 Md. 690, 130 Am.S.R. 652. 

82. U.S.—Cockrlll v, Woodson, D.C. 
Mo., 70 P. 752. 

Conn.—Starr v. Pease, 8 Conn, 641. 
Ill.—Souss V. Schukatt, 192 N.E. 668, 
368 Ill. 27, 96 A.L.R. 1461. 

Mo,—McCarty v. McCarty, 300 S.W. 
2d 394—Johns v. McNabb, 247 S. 
W.2d 640. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Cassas v, Cassas, 276 P.2d 46G, 
464, 73 Wyo. 147. 

30 C.J. p 627 note 43. 

BTo statutory interest iu wife except 
dower 

Divorce decree bars wife from 
claiming any statutory interest in 
husband's property excepting dower. 
Ill.—Pranceschi v. Pranceschl, 62 N. 

B.2d 1, 326 H1.APP. 494. 

Gift inter vivos 

If wife acquired property by a 
valid gift Inter vivos from her hus¬ 
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band, it would not have come to her 
by virtue of the marriage, and her 
right to It would not be forfeited to 
the husband on divorce court's find¬ 
ing that the wife was the guilty 
party. 

Mo.—^Kidd V. Kidd, App., 216 S.W. 
2d 942. 

82.5 Kan.—^Roberts v. Pagan, 92 P. 
659, 76 Kan. 536. 

Wyo.—Cassas v. Cassas, 276 P.2d 
466, 73 Wyo. 147. 

83. Ohio.—Barberton Sav. Bank Co. 
v. Belford, 32 Ohio Cir.Ct. 674, 14 
Ohio Cir.Ct.,N.S., 24. 

Wyo.—Corpus Juris Secundum quoted 
in Cassas v. Cassas, 276 P.2d 466, 
464, 73 Wyo. 147. 

84. Ky.—Bowling v. Little, 206 S.W. 
1, 182 Ky. 86. 

Wyo.—Corpus Juris Secundum quoted 
iu Cassas v. Cassas, 276 P.2d 466. 
464, 73 Wyo. 147. 

19 C.J. p 181 note 53. 

Inchoate dower 

(1) Term “property rights,” with¬ 
in rule that property rights not 
settled in divorce action may be ad¬ 
justed in subsequent separate pro¬ 
ceeding, docs not include wife’s in¬ 
choate dowor in husband's property, 
as such interest must be determined 
in divorce proceedings and Is con¬ 
cluded by decree therein. 

Ark.-Johnson v. Swanson, 189 S.W. 
2d 803, 209 Ark. 144. 

(2) Bar of dower by divorce gen¬ 
erally see Dower § 63. 

Bight to he considered husband’s 
heir 

Decree divorcing husband and wife 
subsequent to family settlement by 
which wife gave up, in favor of hus¬ 
band's mother, her inchoate interest 
in husband’s one-half Interest in de¬ 
ceased father’s farm, for the benefit 
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of the decree all property obtained by either spouse 
from or through the other during the marriage is 
restored to such spouse.SB Also, if the title to the 
homestead is in the husband and no disposition is 
made thereof, it remains the property of the husband 
as the head of the family, discharged of all rights of 
the wife.** 

While a statute may provide otherwise,**-* and 
while under some statutes, where the wife obtains 
a divorce, the husband is entitled to a restoration of 
property which he had conveyed by reason of the 
marital relation, see infra § 298, the rule is that an 
absolute divorce divests the husband of all his in¬ 
terest in the wife’s property ;*7 and ownership of 
the property need not be alleged in the bill for the 
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purpose of divesting the husband of his interest 
therein.88 A sale by the husband of the wife’s per¬ 
sonal property, which is otherwise legal, is not 
affected by a subsequent divorce obtained by the 
wife,89 and the divorce will not enable her to re¬ 
cover against the purchaser of the property.90 

Choses in action belonging to the wife and not 
reduced to possession by the husband before the 
commencement of the suit will revest in her dis¬ 
charged of all his claims in the same manner as if 
the marriage had been dissolved by his death,91 but 
it is otherwise where the husband has reduced them 
to possession before the divorce.92 

As a general rule, sometimes under statute, where 
the decree makes no disposition of the parties’ prop- 


of wife’s children, who would profit 
by the provision that fee should 
vest in husband’s heirs on husband’s 
death, cut off wife’s right to be con¬ 
sidered as an heir of husband, but did 
not otherwise affect the settlexnent. 
Kan.—^Hagerman v. Hagerman, 166 P. 

2d 431, 160 Kan. 742. 

Wife as guilty party 

(1) Under some statutes, where 
the wife is the party against whom 
the divorce is granted, she loses all 
rights and claims in the husband’s 
property acQuirod by virtue of the 
marriage. 

Mo.—Wade v. Wade, App., 220 S.W. 

432. 

(2) Divorced wife had no right in 
her former liusband’s property on 
termination of rnarringo by divorce 
on ground of wife’s misconduct. 
Tenn.—Clothier v. Clothier, 232 S.W. 

2d 363, 33 Tcnn.App. 632. 

(3) An interest acquired by wife 
by grant under d(>ed to husband and 
wife was neither dower, homestead, 
jointure, nor a statutory allowance 
within statutes stating circumstances 
under which wife may bo barred from 
having dower, homestead, jointure or 
statutory allowance in property of 
husband, and that in case of divorce 
guilty party shall forfeit rights un¬ 
der marriage, and hence wife’s in¬ 
terest was not forfeited to husband 
by divorce even If divorce was grant¬ 
ed for wife’s fault. 

Mo.—Hiatt V. Hiatt, 168 S.W.2d 1087. 

Property left with wife 

(1) Under a stfituto so providing, 
a husband who before the judgment 
of divorce fails to claim property in 
the possession of the wife forfeits 
his right to the same; such a stat¬ 
ute is valid as one of limitation. 
N.Y.—Carpenter v. Carpenter, 226 N. 

Y.S. 426, 130 Misc. 701. 

<2) Husband demanding return of 
his automobile before divorce by wife 
did not acquiesce In wife’s possession 
27A C. J.S.—43 


as to work forfeiture under the stat¬ 
ute 

Conn.—Hamilton v. Hamilton, 166 A. 
217, 113 Conn. 306. 

85. Tex.—^Houston, etc.. R. Co. v. 
Helm, Civ.App.. 93 S.W. 697. 

86. Okl.—Harden v. Harden, 77 P.2d 
721, 182 Okl. 364—Goldsborough v. 
Hewitt, 99 P. 907, 23 Okl. 66, 138 
Am.S.R. 796. 

Wyo.—Corpus Juris Seenudnm quoted 
la Cassas v. Cassas, 276 P.2d 456, 
464, 73 Wyo. 147. 

Coaveyance by hushaad to secoad 
wife 

Where decree granting wife a di¬ 
vorce adjudicated no property rights 
and no property rights were reserved, 
and there was no proof that husband 
made homestead entry during mar¬ 
riage and he did not acquire equita¬ 
ble title until issuance to him of final 
certificate after divorce decree, wife 
could not thereafter assert any in¬ 
terest in that part of homestead con¬ 
taining the Improvements which hus¬ 
band conveyed to second wife, and 
title to such part would be quieted 
in second wife. 

U.S.—Green v. Green, D.C.Alaska, 113 
F.Supp. 697. 

86.5 Idfe estate In. wife’s lands; 
fault of wife 

(1) Under statute giving life es¬ 
tate in wife’s lands to husband to 
whom divorce has been granted for 
fault of wife, subject to such allow¬ 
ance to wife as court may deem prop¬ 
er, husband’s life estate is subject to 
condition precedent, at least as to 
right of immediate enjoyment and 
exclusive possession, and court must 
determine what, if any, allowance 
should be made to wife before hus¬ 
band is entitled to possession, as life 
tenant. 

R,I.—La.ranjelras v. Laranjeiras, 20 
A.2d 278, 67 R,1.1. 

(2) Under statute “allowance” to 
wife is not restricted to a mere mon¬ 
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ey payment in nature of charge or 
equitable lien on life estate, which 
would not impair husband’s right to 
immediate and exclusive possession, 
but may also consist of right of wife 
to occupy all or part of land, before 
husband’s right to exclusive posses¬ 
sion would mature. 

R.I.—^Laranjeiras v. Laranjeiras. su¬ 
pra. 

(3) So, husband to whom divorce 
was granted was not entitled to im¬ 
mediate and exclusive possession of 
wife’s land on mere entry of final de¬ 
cree, even if he had vested life es¬ 
tate by operation of statute, where 
no court had determined the merits 
of what, if any, allowance to wife 
was just and proper in the circum¬ 
stances. 

R.I.—^Laranjeiras v. Laranjeiras, su¬ 
pra. 

87. Ky.—Bowling v. Little, 206 S.W. 
1,182 Ky. 86. 

Mo.—Pitts V. Sheriff, 18 S.W. 1071. 
108 Mo. 110. 

Okl.—Bruce v. Bruce, 286 P. 30, 141 
Okl. 160. 

Wash.—Miller v. Miller, 86 P.2d 758, 
198 Wash. 32. 

19 C.J. p 181 note 56. 

Curtesy see Curtesy § 12 g. 

Judgment recovered by wife for 
death of child held her separate 
property, of which husband was not 
entitled to recover any portion. 

Cal.—Christiana v. Rose, 222 P.2d 
891, 100 C.A.2d 40. 

86. Ill.—^Meyer v. Meyer, 99 N.B. 
591, 255 Ill. 436. 

89. Ind.—Cunningham v. Mitchell, 
30 Ind. 362. 

Miss.—^Warner v. Warner, 33 Miss. 
647. 

90. Miss.—^Warner v. Warner, supra. 

91- Mass.—^Legg v. Legg, 8 Mass. 99. 
19 C.J. p 181 note 60. 

92. Va.—Browning v. Headley, 2 
Rob. (41 Va.) 340, 40 Am.D. 765. 
19 C.J. p 182 note 61. 
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erty rights, the separate property of the parties be¬ 
comes their individual property;93 a spouse who, 
following a divorce, seeks to assert a claim to the 
other spouse’s property must establish that right by 
the decree or by a valid contract between the 

93. Nev.—Flrst Nat. Bank of Ne¬ 
vada V. Wolff, 202 P.2d 878, 66 Nev. 

61. 

^fcl-“~WiIlbrook v. Worten, 278 P. 

388, 137 Okl. 148. 

Or.—^Marston v. Marston, 210 P.2d 
832, 187 Or. 243. 

Pa.—Alcorn v. Alcorn, 72 A.2d 96, 364 
Pa. 374. 

Tex.—Pertitta v. Toler, Civ.App., 43 
S.W.2d 467, reversed on other 
grounds Toler v. Pertitta, Com. 

App., 67 S.W.2d 229. 

Wash.—^Miller v. Miller, 86 P.2d 768, 

198 Wash. 32. 

19 C.J.P 332 note4. 

Title h7 adverse possession 
Wyo.—Cassas v. Cassas, 276 P.2d 456, 

73 Wyo. 147. 

Title in hnshand and wife 
Although property is conveyed to 
husband and wife, and its purchase 
was made possible in part by her, 
wife obtained no legal right therein, 
as respects restoration of title to 
husband. 

Ky.—Pain v. Minge, 43 S.W.2d 604, 

241 Ky. 131. 

Property acquired Jointly and con., 
veyed by hnshand to wife 
A decree quieting wife’s title to 
land Jointly acquired during cover¬ 
ture and conveyed to wife by hus¬ 
band prior to divorce would not be 
vacated on appeal for alleged failure 
to make equitable division of prop¬ 
erty so acquired, in absence of proof 
showing extent and value of such 
property possessed by each party at 
time of divorce. 

Okl.—Poster v. Poster, 187 P.2d 222 
199 Okl. 466. 

93.5 Okl.—^Fletcher v. Fletcher, 244 
P.2d 827, 206 Okl. 481—Terrill v. 

Lianey, 193 P.2d 296, 200 Okl, 308. 

Contract or operation of law 
Rights of wife in property of hus¬ 
band, arising from, or growing out 
of, the marital relationship, are, aft¬ 
er a divorce is granted, determined 
solely by provisions of divorce de¬ 
cree, but wife may, after divorce is 
granted, assert and enforce any 
rights she may have in husband’s 
property, not involved in the divorce 
action or disposed of by the decree, 
where right asserted or sought to be 
enforced is vested in her by contract 
with husband or by operation of law. 

Okl.—^Mabry v. Baird, 219 P.2d 234, 

203 Okl. 212—-Goldsborough 
Hewitt, 99 P. 907, 23 Okl. 

Am.S.R. 796. 

Pailture to claim property in divorce 
action 

Pact that husband, in his Hawaiian 
divorce action, did not set up claim 


s^uses.9»-5 Where property rights are not adju¬ 
dicated in the divorce decree, they may be deter¬ 
mined, or the right to separate property, or to the 
restoration thereof, may be enforced, in an inde¬ 
pendent action subsequent to the divorce suit*^ So, 


V. 

66, 138 


to property which wife had acquired, 
during marriage, in California, could 
be considered in determining whether 
husband had an interest in such prop¬ 
erty. 

Cal.—Nevins v. Nevins, 276 P.2d 655, 
129 C.A.2d 150. 

Ark.—^Johnson v. Swanson, 189 
S.W.2d 803, 209 Ark. 144. 

Cal.—^Nevins v. Nevins, 276 P.2d 655, 
129 C.A.2d 150—^Logan v. Forster, 
250 P.2d 730, 114 C.A.2d 687. 

Ky.—Coleman v. Hunt, 258 S.W.2d 
484—^Pain v. Minge, 43 S.W.2d 504, 
241 Ky. 131—Anheier v. De Long, 
176 S.W. 195, 164 Ky. 694, Ann.Cas. 
1917A 1239. 

Nev.—First Nat Bank of Nev. v. 

Wolff, 202 P.2d 878, 66 Nev. 51. 
Wash.—Crockett v. Crockett, 181 P. 

2d ISO, 27 Wash.2d 877. 

30 C.J. p 953 note 3 [a] (2). 

Action held one to recover debt 
Ky.—Hall V. Hall, 43 S.W.2d 1001, 
241 Ky. 317. 

Ejectment 

Neb.—Bastian v. Weber, 35 N.W.2d 
791, 160 Neb. 709. 

to bail trover action, husband was 
not entitled to personalty purchased 
during coverture and claimed by 
wife, merely on grounds that articles 
sued for were indirectly or directly 
purchased with his money, and that 
he had given wife property equal in 
value to property sued for. 

Ga.—Adams v. Pafford, 54 S.E.2d 329 
79 Ga.App. 477. 


Evidence 

(1) Recovery not authorized by 
evidence. 

Ky.—Hall v. Hall, 43 S.W.2d 1001, 

241 Ky. 317. 

(2) In action against plaintiff's 
former wife to recover an automobile 
or its value, evidence supported find¬ 
ing that defendant was not entitled 
to recover a diamond ring from 
plaintiff under cross complaint. 

Cal.—Swayze v. Swayze, 217 P.2d 122 

97 C.A.2d 89. 

(3) Evidence showed that divorced 
wife was entitled to an accounting 
from former husband of money and 
property belonging to divorced wife. 
N.J.—Priedlander v. Priedlander, 58 

A.2d 782, 142 N.J.Eq. 3. 

(4) In action by divorced wife 
against husband in replevin involv¬ 
ing two automobiles, evidence sus¬ 
tained verdict for wife as against 
husband’s claim that automobiles be¬ 
longed to him and had been placed 
in wife’s name to avoid levy under a 
Judgment against him. 
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XU.—wagner v. Wagner, 75 N.E2d 

390, 332 IlLApp. 441. 

(6) Wife was entitled, under the 
proof, to recover from divorced hus¬ 
band the amount of moneys which 
constituted her separate estate at 
time of marriage but which were 
claimed by husband to have been giv¬ 
en him as dowry, and was entitled to 
recover as well the amount of pro¬ 
ceeds in his possession from sale of 
wedding and engagement rings. 
N.J.—Torn v. Torn, 51 A.2d 16, 139 
N.J.Eq. 300. 

(6) In action to recover value of 
personalty allegedly wrongfully con¬ 
verted by defendant after his wife 
was divorced from him, evidence sus¬ 
tained finding that personalty, which 
consisted of household furnishings 
bought prior to marriage of parties 
was bought by defendant and not in¬ 
tended as a gift to wife. 

TJ.S.—^Lamb v. Hennies, C.A.Ark.. 183 
P.2d 852. 

(7) Evidence established that wed- 
ding gifts were given to defendant 
and not to person who became his 
wife, so that defendant, by retaining 
the gifts, after divorce was not 
chargeable with conversion of gifts; 
evidence did not establish that arti¬ 
cles given to decedent before her 
death were in possession of defend¬ 
ant, and did not establish that de¬ 
fendant had converted the articles 
after decedent and defendant were di¬ 
vorced. 

— ^Lamb V. Hennies, supra. 


Provision, for custody aad support of 
chUd 

In conversion action for taking 
property from dwelling occupied by 
plaintiff following parties' divorce, 
fact that decree awarded custody of 
a child and provided for its support, 
with no mention of property, was not 
controlling on issue whether title to 
property was in plaintiff wife at 
time of taking. 

Mo.—Hasson v. Hassen, 60 A.2d 618, 

143 Me. 411. 

Judgment held not supported 

(1) In action by husband for pos- 
sc.ssion of land conveyed to wife al¬ 
legedly subject to life estate, court 
was without authority to adjudge 
declaration of lien or sale where 
there was total lack of pleadings or 
proof to support such relief. 

Ky.—^Tustice v. Justice, 88 S.W.2d 

918, 261 Ky. 782. 

(2) In husband’s suit, after di¬ 
vorce, to have land declared to be 
his separate property, wife’s convey¬ 
ance of land to husband’s mother, in 
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joint or separate property fraudulently appropriat¬ 
ed by one party notwithstanding the interest there¬ 
in of the other party may be restored to the lat¬ 
ter;®® and a spouse is not precluded, by divorce, 
from seeking recovery of his or her share of prop¬ 
erty accumulated through the joint efforts of the 
spouses and claimed by one of them as his or her 
sole property.®®-® 

b. Property in Community, by Entirety, or 
Jointly 

(1) Property held in community 

(2) Property held by entirety 

(3) Property held jointly 
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(1) Property Held in Communily 

if the statute or decree does not provide as to the 
disposition of community property on divorce, the spouses 
generaily become tenants in common or Joint owners; 
and a decree not determining rights as to such property 
does not affect a spouse’s interest therein or preclude 
an action to adjudicate such rights. 

Unless the statutes provides how the community 
property shall be disposed of in case of a divorce, 
where a decree of absolute divorce does not dis¬ 
pose of the property belonging to the community, 
the general rule is that the spouses become tenants 
in common thereof,®® or they may be held to be- 


which conveyance husband joined, 
did not support judgment decreeing 
land to bo his separate property, 
where his mother had not subse¬ 
quently conveyed to anyone. 

Tex.—Barber v. Robertson, Civ.App., 
161 S.W.2d 341. 

95. N.J.—Wittlinger v. Wittlinger, 
178 A. 97, 13 N.J.Misc. 340. 

Evidence held to authorize dismissal 
of MU 

Fla,—GafCny v. Marshall, 175 So. 873, 
128 Fla. 804. 

95.5 Or.—^Marston v. Marston, 210 
P.2d 832, 187 Or. 243. 

Cause of action held stated 
Where wife alleged that while par¬ 
ties were legally married and living 
together, property was jointly ac¬ 
cumulated and wife was lured into 
executing deeds to husband dlvt‘st- 
ing her of title to property which she 
had earned, complaint 8tat<‘d cause 
of action against former husband. 
Or.—^Marston v. Marslon, supra. 
Credit for sum received 
Where divorc<‘d wife sought re¬ 
covery of properly from former hus¬ 
band which had been aecumulated 
during marriugu by joint effort of 
parties, equity would give <!rodit to 
husband for any sum wife had re¬ 
ceived. 

Or.—Marslon v. Marston, supra. 

96. U.S.—U. S. V. Klf<T, C.A.\VaHh„ 
246 F.2d 941. 

Rompol V. XT. 59 F. 

Supp. 483, revorsed on other 
grounds 6(1 S-Ot. 191, 326 TT.S. 367, 
694, 90 L.Ed. 137, rehearing denied 
66 S.Ct. 526, 327 XT.S. 814, 90 L.Ed. 
1038—Metropolitan Idfo Ins. Co. v. 
Skov, I>.C.Ur., 51 F.Supp. 470, stat¬ 
ing Washington law. 

Ariz.—Hatch v. Jones, 299 l\2d 181, 
81 Ariz. 5—^Dawson v. McKanry, 
223 P.2d 907, 71 Ariz. 79—Stevens 
V. Stevens, 219 P.2d 1045, 70 Ariz. 
302—Schwartz v. Durham, 80 l*.2d 
453, 52 Ariz. 256—De Darun v, De 
Baron, 205 1\ 910, 23 Ariz. 660. 
Cal.—Tarien v. Katz, 15 l*.2d 403, 21C 
C. 654, 85 A.L.R. 334—Tayltjr v. 
Taylor, 218 P. 766, 192 O. 71, 51 


A.Li.R. 1074—Brown v. Brown, 147 
P. 1168, 170 C. 1—^McLeran v. Ben¬ 
ton, 31 C. 29. 

Ottinger v. Ottinger, 296 P.2d 
347, 141 C.A.2d 220—^Buller v. Bul- 
ler, 145 P.2d 653, 62 C.A.2d 694— 
Buller V. Buller, 145 P.2d 649, 62 
C.A.2d 687—Bindley v. Hinch, 135 
P.2d 421, 67 C.A.2d 717—Pieger v. 
Pieger, 83 P.2d 526, 28 C.A.2d 736 
—Stewart v. Shearman, 70 P.2d 
702, 22 C.A.2d 198—^Deacon v. Dea¬ 
con, 281 P. 533, 101 C.A. 196, fol¬ 
lowed in 283 P. 92, 102 C.A. 535. 

La.—^Rawlings v. Stokes, 193 So. 689, 
194 La. 206—Giglio v. Giglio, 105 
So. 06, 159 La. 46. 

Butler v, Bolinger, 133 So. 778, 
16 La.App. 397. 

Nev.—^Plrst Nat. Bank of Nevada v. 
Wolff, 202 P.2d 878, 66 Nev. 61. 

Puerto Rico.—Sociedad Protectora de 
Ninos V. Registrar of San Juan, 29 
Puerto Rico 909. 

Tex.—Taylor v. Catalon, 166 S.W,2d 
102, 140 Tex. 38. 

Hitchcock V. Gassel, Civ.App., 275 
S.W.2d 206, error refused no rever¬ 
sible error—Townsley v. Townsley, 
Clv.App., 222 S.W.2d 162—McDaniel 
V. Thompson, Civ.App., 195 S.W.2d 
202, error refused—Myers v, Cren¬ 
shaw, Civ.App., 116 S.W.2d 1125, af¬ 
firmed 137 S.W.2d 7, 134 Tex. 500— 
Portitta V. Toler, Civ.App., 43 S.W. 
2<i 467, reversed on other grounds 
Toler V. Pertltta, Com.App., 67 S.W. 
2d 220—Power v. City of Brecken- 
ridge, Civ.App., 290 S.W. 872—Free¬ 
man V. Pierce, Civ.App., 250 S.W. 
778—Roomer v. Traylor, 128 S.W. 
685, 60 Civ.App. 437, error refused. 

Wash.-Witzol v, Tena, 295 P.2d 1115, 
48 Wash.2d 628^—Shaffer v. Shaffer, 
262 r.2d 763, 43 Wash.2d 629—Ol¬ 
sen V. Roberts, 259 P.2d 418, 42 
■W’’a.sh.2d 862—California-Western 

States Life Ins. Co. v. Jarman, 185 
P.2d 494, 29 Wash.2d 98—Lavigne 
V. Hughes, 91 P.2d 660, 199 Wash. 
285—McLean v. Burglnger, 171 P. 
518, 100 Wash. 670—^Harvey v. 
l»ococh. 169 P. 771, 92 Wash. 626— 
Sehnelder v. Biberger, 136 P. 701, 76 
Wash. 604, 6 A.L.R. 1066—Hicks v. 
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Hicks, 125 P. 945, 69 Wash. 627— 
Barkley v. American Savings Bank 
& Trust Co., 112 P. 495, 61 Wash. 
415. 

19 C.J. p 182 note 64, p 332 note 5. 
Effect of dissolution of community on 
community relationships and prop¬ 
erty generally see Husband and 
Wife §§ 667-560. 

Reason for rule 

Property rights which are not 
brought before the court in some 
appropriate manner cannot be affect¬ 
ed by the decree. 

Wash.—Sears v. Rusden, 235 P.2d 819, 
39 Wash.2d 412. 

Insurance policy ou husband’s life 

(1) Generally. 

Wash.—Cowan v. Sullivan, 29C P.2d 
317, 48 Wash.2d 680—^Northwestern 
Life Ins. Co. v. Perrigo, 287 P.2d 
334, 47 Wash.2d 291. 

(2) Right of widow to proceeds of 
policy on life of deceased husband, 
one premium of which was paid with 
community funds, was not changed 
by entry of interlocutory order in 
divorce action, where property rights 
were not adjudicated in such action. 
Wash.—California-Western States 

Life Ins. Co. v. Jarman, 186 P.2d 
494, 29 Wash.2d 98. 

(3) Where second wife, on divorc¬ 
ing insured, did not have status of 
policies on his life, which, under 
i Washington law, constituted separate 
property of insured, fixed by the de¬ 
cree, she became tenant in common 
of them only in so far as it was 
shown that funds from the commu¬ 
nity of which she was a member con¬ 
tributed to the result. 

XJ.S.—^Metropolitan Life Ins. Co. v. 
Skov, D.C.Or., 61 P.Supp. 470. 

Overlooked or secreted property 
If community property is over¬ 
looked, or secreted by one of the par¬ 
ties, or if they are mistaken as to its 
character and it is not brought be¬ 
fore divorce court, it remains com¬ 
mon property. 

Ariz.—Rothman v, Rumbeck, 96 P.2d 
765, 64 Ariz. 443. 
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come coowners of the property in indivision,®*-® or 
joint owners and either spouse has the right 
to dispose of his or her one-half interest as he or 
she sees fit,®*-!® or to provoke a judicial partition 
of the community property.®®-®® A well-established 
qualification of the general rule is that it applies 


only where the existence or amount of community 
property is not put in issue by the pleadings.®e.2B 

Generally, a decree not determining rights as to 
community property does not affect a spouse’s in¬ 
terest therein or preclude a subsequent action to 
adjudicate such rights ;97 when the community in- 


Oontlnned ownersdilp of separate 
property 

Where divorced parties did not 
divide their property, they became, by 
operation of law, tenants in common 
of their community interest, and di¬ 
vorced wife continued to own as her 
separate property interest In realty 
inherited during marriage. 

Tex.—Miller v. Graves, Civ.App., 185 
S.W.2d 745, error refused. 
Oommimity cause of action 
Divorced wife's Interest in com¬ 
munity cause of action against third 
person was that of tenant in common, 
and hence divorced husband could not 
bind wife by agreement to pay speci¬ 
fied attorney's fee, and his agreement 
to pay fifty per cent contingent fee 
to attorneys could affect only his one- 
half interest in final settlement of ac¬ 
tion, and any claim of attorneys on 
wife's interest in settlement was de¬ 
pendent on their making a new con¬ 
tract with wife. 

Ariz.—Schwartz v. Dodd, 110 P.2d 
550, 57 Ariz. 32. 

Effect of remarriage 
Where husband and wife were di¬ 
vorced and decree made no division 
of community property, parties be¬ 
came tenants in common of real es¬ 
tate owned by them as if they had 
never married, and the real estate did 
not become community property by 
virtue of a subsequent remarriage of 
the parties, and on death of wife in¬ 
testate and without children but sur¬ 
vived by her husband, her surviving 
sisters inherited one half of the 
wife's interest in the property under 
the statute. 

Tex.—McDaniel v. Thompson, Civ. 
App., 195 S.W.2d 202, error refused. 

96.5 La.—^Daigre v. Daigre, 89 So.2d 
41, 230 La. 472. 

Washington v. Palmer, App., 28 
So.2d 609, reversed on other 
grounds 34 So.2d 382, 213 La. 70. 

ITudlvided oue-half interest 

(1) Where real property of former 
husband and former wife was not dis¬ 
posed of in a divorce proceeding, the 
parties became tenants in common 
and decree did not divest former wife 
of her title to an undivided one half 
of the real property belonging to the 
parties. 

Wash.—Witzel v. Tena, 295 P.2d 1115, 
48 Wash.2d 628. 

(2) Where divorce decree did not 
adjudicate rights of parties in, or 
make any disposition of, community 
property, the parties became tenants 


I in common and a quitclaim deed by 
former husband conveyed his un- 
I divided one-half interest therein. 

Cal.—^Buller v. Buller, 145 P.2d 653, 62 
C.A.2d 694. 

(3) Where final divorce decree 
makes no disposition of community 
property, the parties become tenants 
in common, and, if cause of divorce 
was neither cruelty nor adultery, 
each will thereafter be owner of an 
undivided one half of community 
property without further order of the 
court. 

Cal.—Brown v. Brown, 147 P. 1168, 
170 C. 1. 

Buller V. Buller, 145 P.2d 649, 62 
C.A.2d 687. 

(4) Where divorce decree for ha¬ 
bitual drunkenness made no disposi¬ 
tion of community property, and for¬ 
mer wife subsequently brought action 
to determine her interest in allegedly 
community property, court was with¬ 
out power to award plaintiff a parcel 
of land rather than an undivided half 
thereof; in such action, evidence 
showed that former husband owned 
an undivided one-half interest in cer¬ 
tain realty involve, and that another 
person was an innocent purchaser for 
value of such interest. 

Cal.—^Buller v. Buller, 145 P.2d $49, 
62 C.A.2d 687. 

96.10 Tex.—Taylor v. Catalon, 166 
S.W.2d 102, 140 Tex. 38. 

McDaniel v, Thompson, Civ.App., 
195 S.W.2d 202, error refused. 

96,16 Wash.—Northwestern Life Ins. 
Co. V. Perrigo, 287 P.2d 334, 47 
Wash.2d 291. 

96.20 La.—Daigre v. Daigre, 89 So. 2d 
41, 230 La. 472. 

Washington v. Palmer, App., 28 
So.2d 509, reversed on other 
grounds 34 So.2d 382, 213 La. 79. 
Wash.—Olsen v. Roberts, 259 P.2d 
418, 42 Wash.2d 862. 

96.25 Cal.—^Llndley v. Hinch, 136 P. 

2d 421, 57 C.A.2d 717. 

Becovery of property precluded 

(1) Under this qualification, di¬ 
vorced wife’s subsequent recovery of 
half of community property is pre¬ 
cluded in absence of allegation in her 
complaint that complaint in divorce 
suit made no reference to community 
property. 

Cal.—^Lindley v. Hinch, supra. 

(2) In divorced wife’s action 
against her deceased former hus¬ 
band’s estate to establish trust in 
half of their community property, al¬ 
legation that decree made no disposi- 
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tion of community property was in¬ 
sufficient to support plaintiff’s con¬ 
clusion that each spouse became en¬ 
titled to equal share of such property 
in absence of allegation that com¬ 
plaint in divorce suit made no refer¬ 
ence to community property. 

Cal.—Lindley v. Hinch, supra. 

97. Ariz.—Rothman v. Rumbeck 96 
P.2d 755, 54 Ariz. 443. 

Cal.—Taylor v. Taylor, 218 P. 756,192 
C. 71, 51 A.L.R. 1074—Percy v. 
Percy, 207 P. 369, 188 C. 765. 

Minium v. Minium, 199 P. 1104 
53 C.A. 55. 

Wash.—In re Madden's Estate, 28 P 
2d 280, 176 Wash. 51. 

Partition action 

Tex.—Harkness v. McQueen, Civ.App. 

207 S.W.2d 676. 

Estoppel created 

Under Washington law, the com¬ 
munity of husband and wife is dis¬ 
solved by divorce, and unless moving 
party brings status of community 
property Into divorce proceedings a 
decree of dissolution has no effect on 
it and an estoppel is created. 

U.S.—Metropolitan Life Ins. Co. v. 

Skov, D.aOr., 51 P.Supp. 470. 
Particular rights adjudicated 

(1) Husband may be entitled to 
accounting for community Interest in 
property purchased on execution sale 
by wife. 

Cal.—Salvetcr v. Salveter, 26 P.2d 
836, 135 C.A. 238. 

(2) Divorced wife suing for one- 
half value of community property 
may have sham sale thereof by hus¬ 
band set aside to obtain her interest 
in property. 

La,—Tomme v. Tomme, 139 So. 901, 
174 La. 123. 

(3) Where no action was taken in 
the divorce proceedings with refer¬ 
ence to a property settlement of the 
community estate entered into by 
the parties, the wife was not es¬ 
topped by reason of such proceed¬ 
ings from bringing an action to re¬ 
scind the contract on the ground of 
fraudulent concealment of part of 
the property. 

Wash.—Normile v, Denison, 199 P. 
995, 116 Wash. 462. 

<4) Where evidence showed that 
husband began purchase of commu¬ 
nity property during marriage and 
honce became tenant in common with 
wife after divorce, and he led wife to 
believe that he would abandon prop¬ 
erty but nevertheless completed pur¬ 
chase thereof, using his sister's mon- 
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terests are not determined in the decree, the spouses 
must prove, in a separate action, the property to 
which they are entitled,®'^•5 and, where the decree 
partitions or divides specific property, it does not 
apply to other property not included and does not 
preclude either party from later instituting suit for 
the division or partition of such other community 


property.®® 

Where a husband disposes of community property 
during the existence of the marriage, and reacquires 
it after the divorce, there is no legal basis on which 
the wife would be entitled to a judgment recogniz¬ 
ing her ownership of an interest in the property.®®*^ 


ey, the purchase thus completed with¬ 
out wife’s knowledge inured to wife’s 
benefit. 

Cal.—Stewart v. Shearman, 70 P.2d 

702, 22 C.A.2d 198. 

(6) In a subsequent suit the court 
may not subject homestead to use of 
wife and children short of divesti¬ 
ture of title. 

Tex.—O'Neil v. O'Neil, Civ.App., 77 S. 

W.2d 654. 

(6) In action for partition and ac¬ 
counting brought by divorced wife 
against former husband and grantee 
of husband’s interest in community 
property, evidence failed to establish 
wife’s right to recovery under de¬ 
mand for rents and revenues or to 
warrant recovery by defendants on 
their claim for taxes, costs, and im¬ 
provements. 

La.—Williams v. Williams, App., 17 

So.2d 641. 

ZiLsnraiLce premltuns 

<1) Where a divorced husband had 
paid premiums on life policy in 
which his o.stato was named as bene¬ 
ficiary, out of community property, 
divorced wife wa.s in a subsequent 
suit entitled to reimbursement of one 
half of the advances made by the 
community for the payment of pre¬ 
miums. 

Ariz.—Eothman v. Humbcck, 96 P. 

2d 755, 54 Ariz. 443. 

(2) It has been hold, however, that, 
if there was uny right in the com¬ 
munity to roim))ursomont for premi¬ 
ums paid for insurance on tlio life 
of the husband in favor of the wife, 
it should have been asserted and de¬ 
termined in a divorce decree which 
purported to adjudicate all the prop¬ 
erty rights of Iho spouses, and could 
not be aH.sorted by the divorced wife 
in a subsequent suit. 

Tex.—^WhUoselle v. Northwestern 

Mut. Life Ins. Co., Com.App., 221 

S.W. 575. 

Belinquishment of Interest 

(1) Whore divorce decree did not 
determine property rights, husband, 
although by failure to answer, ad¬ 
mitting allegation that property was 
community, was not precluded from 
thereafter sh(»wing wife relinquished 
community lntert‘st pending divorce 
action. 

Cal.—Paduveris v. Paris, 1 P,2d 980. 

213 C. 169. 

(2) Where husband failed to per¬ 
form agreement to f.stablish trust 
fund for child in comslderation of 


wife’s relinquishment of claim to 
community property, she could there¬ 
after assert right to community 
property but could not gain an ac¬ 
counting for rents and profits from 
the property because of laches in as¬ 
serting rights. 

Wash.—^Lavigne v. Hughes, 91 P.2d 

560, 199 Wash. 285. 

Defenses; laohes 

(1) In wife’s action to set aside 
deeds on ground that property was 
community property and she did not 
join therein, husband’s grantees 
could defend suit on the ground that 
because of wife’s abandonment and 
adultery the husband had a right to 
make the conveyances and the prop¬ 
erty was not community property. 
Ariz.—^Pendleton v. Brown, 221 P. 

213, 25 Ariz. 604. 

(2) In divorced wife’s action 
against her deceased former hus¬ 
band’s estate to establish trust in 
half of their community property, al¬ 
legations of complaint that spouses 
orally agreed at various times that 
husband would continue to control 
and invest such property and ac¬ 
count to plaintiff for profits there¬ 
from whenever mutually agreed on 
wore insufficient to overcome pre¬ 
sumption of laches arising from 
plaintiff's failure to assert interest 
in property for over forty years. 
Cal,—^Lindley v. Hinch, 135 P.2d 421, 

67 C,A.2d 717. 

Wife’s paraphernal property 

(1) Wife may bring suit for the 
restitution and enjoyment of her par¬ 
aphernal property after divorce, and 
such right is not dependent on a 
settlement of community debts. 

La.—Butcher v. Butcher, App., 83 

So.2d 556. 

<2) In action by divorced wife 
agaln.st husband for restitution of her 
paraphernal property delivered to, 
and used by, husband, evidence sup¬ 
ported findings that wife had estab- 
li.shed amount of funds delivered to 
husband from her separate estate, 
and that such sum was used by 
husband; and she was entitled to a 
legal mortgage on all of the property 
of the husband for reimbursement of 
such funds. 

La.—^Butcher v. Butcher, supra. 

97.5 Cal.—^Becker v. Becker, 223 P. 

2d 479, 36 C.2d 324—Kirschner v. 

Dietrich, 42 P. 1064, 110 C. 502. 

Green v. Green, 151 P.2d 679, 

66 C.A2d 50. 


Nev.—^Pirst Nat. Bank of Nevada v. 
Wolff, 202 P.2d 878, 66 Nev. 61. 

After-acquired property 
Even though interlocutory decree 
contained provision that it should be 
a full and complete settlement of all 
property rights of parties, record 
did not show an agreement under 
which parties settled any matters in 
addition to those that were in Issue, 
as shown by the record, which did 
not include claim to community prop¬ 
erty that might be acquired in the 
future. 

Cal.—^Franklin v. Franklin, 165 P.2d 
637, 67 C.A.2d 717. 

Effect of admissio-iL as to oommimity 
property 

(1) An admission by pleading in 
divorce suit that there is no com¬ 
munity property has no binding ef¬ 
fect after default decree, as where 
action is brought to quiet title to half 
of community property, unless plead¬ 
ing was personally served on de¬ 
faulting spouse, in which case court 
assumes that allegation induced such 
spouse’s nonappearance, and finding 
of no community property is con¬ 
sidered a contract. 

U.S.—Sidebotham v. Robison, C.A. 
Cal., 216 P.2d 816. 

(2) Fact that wife, suing for di¬ 
vorce, personally filed complaint in¬ 
advertently alleging that there was 
no community property did not mili¬ 
tate against application of this rule, 
where complaint was not personally 
served on defendant, in absence of 
showing of prejudice, especially 
where wife’s third amended com¬ 
plaint, In her suit to quiet title, 
alleged that she did not know of such 
allegation in divorce complaint and 
was not questioned about community 
property at trial of divorce suit, and 
divorce decree made no adjudication 
of property rights, but merely found 
allegations of complaint to be true. 
U.S.—Sidebotham v. Robison, supra. 

98. Tex.—^Kirberg v. Worrell, Com. 
App., 44 S.W.2d 940. 

Harkness v. McQueen, Civ.App., 
207 S.W.2d 676—Weir v. King. Civ. 
App,, 166 S.W.2d 187, error refused. 

Amoimts owing to husband as stock¬ 
holder 

Tex,—Keller v. Keller, 141 S.W.2d 
308, 135 Tex. 260. 

98.5 La.—Morgan v. Fuller, App., 
84 So.2d 860. 


7S7 
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Where the decree does not dispose of community 
property, the husband has been held entitled to the 
possession and management of the property 
but under other authority, the husband ceases to 
be the manager of the community and can there¬ 
after take no action which affects the interest of 

the wife.^8.15 

(2) Property Held by Entirety 

Under most authorities, where a divorce decree does 


not dispose of property held by the entirety, or In the 
absence of a contrary provision In the decree, the spouses 
become tenants In common. 

According to the general rule, where the divorce 
decree makes no disposition of property held as an 
estate by the entirety or in the absence of a specific 
provision in the decree to the contrary, the spouses 
become tenants in common of such property^® even 
though one of the spouses paid the entire purchase 


98.10 U.S.—Sidebotham v. Hoblson, 
C.A.Cal., 216 P.2d 816. 

Fiduciary relationship between hus¬ 
band and wife with respect to com¬ 
munity property did not terminate on 
dissolution of marriagre by Nevada 
court's decree granting wife divorce, 
where court did not determine spous¬ 
es' property rights or order either of 
them to execute deeds of property to 
the other and husband continued to 
hold and manage property for benefit 
of community. 

U.S.—Sidebotham v. Robison, supra. 
Property Included 
Where Interlocutory order of di¬ 
vorce did not pass on property rights 
of parties, community property re¬ 
mained in hands, and under manage¬ 
ment, of husband, and Included prop¬ 
erty then in existence, interest, ac¬ 
cumulations, earnings, and all prop¬ 
erty acquired after marriage. 

Wash.—California-Western States 

Life Ins. Co. v. Jarman, 185 P,2d 
494, 29 Wash.2d 98. 

98.15 U.S.—^Metropolitan Life Ins. 
Co. V. Skov, D.C.Or., 61 P.Supp. 
470, stating Washington law. 

99. U.S.—In re Webb, D.C.Ind., 160 
F.Supp. 644—Hutcherson v. U. S., 
D.C,Mo., 92 F.Supp. 168, affirmed, 
C.A., U. S. V. Hutcherson, 188 F.2d 
326. 

Ark.—^McCullough v. McCullough, 260 
S.W.2d 463, 222 Ark. 390, stating 
Tennessee law. 

Del.—Sussex Trust Co. v. Johnson, 
90 A.2d 679, 8 Terry 296—^In re 
Cochran’s Real Estate, 66 A.2d 497, 
31 Del.Ch. 545. 

D.C.—Scholl v. Scholl, D.C., 72 F. 
Supp. 823—^Bowles v. Wray, D.C., 
72 F.Supp. 822. 

Fla.—Reid v. Reid, 68 So.2d 821— 
Powell V. Metz, 55 So.2d 016— 

Hogan V. Martin, 62 So.2d 806_ 

Kollar V. Kollar, 21 So.2d 366, 155 
Fla. 705—Andrews v. Andrews, 21 
So.2d 206, 165 Fla. 654—Markland 
V. Markland, 21 So.2d 146, 155 
Fla. 629—Strauss v. Strauss, 3 So 
2d 727, 148 Fla. 23. 

Kilian v. Kilian, App., 97 So.2d 

201 . 

Hawaii.—Chock v. Chock, 39 Hawaii 
657, 


Ind.—Wallace v. Wallace, 110 N.B.2d 
614, 123 Ind.App. 464, rehearing de¬ 
nied 111 N.B.2d 90, 123 Ind.App. 
454 —Gibble v. Gibble, 40 N.B.2d 
347, 111 Ind.App. 60—Temme v. 
Temme, 9 N.E.2d 111, 103 Ind.App. 
669—^Van Horn v. Lindsay, 8 N.E. 
2d 409, 103 Ind.App. 420—Graham 
v. Sinclair, 147 N.E. 634, 83 Ind. 
App. 58—^Kiracofe v. Kiracofe, 142 
N.E. 21, 80 Ind.App. 656. 

Md.—^Keen v. Keen, 60 A.2d 200, 191 
Md. 31—Gunter v. Gunter, 49 A.2d 
454, 187 Md. 228—^Blenard v. Blen- 
ard, 46 A.2d 336, 186 Md. 648— 
Crise v. Smith, 133 A. 110, 160 Md. 
322, 47 A.L.R. 467—^Meyers v. East 
End Loan & Savings Ass’n of Balti¬ 
more City, 116 A. 453, 139 Md. 607. 
Mass.—Campagna v. Campagna, 150 
N.E.2d 699—Barche v. Shea, 140 N. 
E.2d 305, 335 Mass. 367—Bernata- 
vicius V. Bematavicius, 166 N.B. 
685, 259 Mass. 486, 62 A.L.R. 886— 
Childs V. Childs, 199 N.E. 383, 
293 Mass. 67. 

Mo,—Hahn v. Hahn, 297 S,W.2d 559 
—^Bullock V. Porter, 284 S.W.2d 
698, 365 Mo. 672—Johns v. Mc- 
Nabb, 247 S.W.2d 640—Gardino v. 
Cottey, 230 S.W.2d 731, 360 Mo. 
681, 18 A.L.R.2d 1100—Brinker v. 
Brinker, 227 S.W.2d 724, 360 Mo. 
212—^Murawski v. Murawski, 203 S. 
W.2d 714, appeal transferred, see 
209 S.W.2d 262, 240 Mo.App. 633— 
Cisel V. Cisel, 180 S.W.2d 748, 352 
Mo, 1097—Hiatt v. Hiatt, 168 S.W. 
2d 1087—^Hernandez v. Prieto, 162 
S.W,2d 829, 349 Mo. 668—Jones v. 
Jones, 30 S.W.2d 49, 326 Mo. 1037 
—State ex rel. Roll v. Ellison, 233 
S.W. 1066, 290 Mo. 28. 

Glynn v. Glynn, App., 291 S.W.2d 
190—^Mack V. Mack, App., 286 S.W. 
2d 385—Tureck v. Tureck, App., 207 
S.W.2d 780—^Hcss v, Hess, App., 183 
S,W.2d 560—^Funk v. Funk, 223 S 
W. 780, 205 Mo.App. 178. 

Or.—Puller v. Fuller, 161 P.2d 979, 
176 Or. 136—Wilhelm v. Wilhelm 
270 P. 616, 126 Or. 388—Schafer 
V. Schafer, 260 P. 206, 122 Or. 620, 

69 A.L.R. 707—^Bliss v. Miller, 250 
P. 218, 119 Or. 673, rehearing de¬ 
nied 260 P. 763, 119 Or. 673. 

N-J—Dorf V. Tuscarora Pipe Line 
Co., 136 A.2d 778, 48 N.J.Super. 26 
—^Eberle v. Somonok, 94 A.2d 635, 

24 N.J.Super. 366, affirmed 99 A.2d 
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377, 27 N.J.Super. 279—^Hall v 
Hall, 78 A.2d 92, 11 N.J.Super. 97.’ 

Baker v. Kennerup, 140 A. 681* 
102 N.J.Eq. 367. 

N.T.—^Hosford v. Hosford, 80 N.T.S. 
2d 306, 273 App.Div. 659—^Armondi 
v. Dunham, 225 N.T.S. 87, 221 Ann 
Div. 679. 

Roberts v. Roberts, 134 N.T.S.2d 
877, 206 Misc. 779, appeal dismissed 
139 N.T.S.2d 284, 285 App.Div. 980 
—^Martos v. Martos, 134 N.T.S.2d 
832, 206 Misc. 860—^In re Dell’s 
Estate, 276 N.T.S. 960, 164 Misc 
216—Tax V. Tax, 213 N.T.S. 4, 126 
Misc. 851, affirmed 215 N.T.S. 941, 
217 APP.DIV. 714—Melchers v. Ber- 
tolido, 192 N.T.S. 781, 118 Misc. 196. 

Middleton v. Middleton, 123 N.T 
S.2d 231. 

N.C.—Hatcher v. Allen, 17 S.E.2d 454, 
220 N.C. 407—^Fisher v. Fisher, 6 
S.B.2d 812, 217 N.C. 70—Moore v. 
Greenville Banking & Trust Co., 
100 S.E. 269, 178 N.C. 118—McKin¬ 
non, Currie & Co. v. Caulk, 83 
S.B. 659, 167 N.C. 411, L.R.A.1915C 
396. 

—^Van Ausdall v. Van AusdalL 
135 A. 860, 48 R.I. 106. 

Tenn.—Cline v. Cline, 212 S.W.2d 361, 
186 Tenn. 509—^Brown v. Brown, 28 
S.W.2d 360, 160 Tenn. 685. 

Schwalb V. Schwalb, 282 S.W.2d 
661, 39 Tenn.App. 306—Humphreys 
V. Humphreys, 281 S.W.2d 270, 39 
Tenn.App. 99. 

Hall V, Hall, 6 Tenn.Civ.App. 
610. 

Vt—Stewart v. Bleau’s Estate, 147 
A. 692, 102 Vt. 273. 

19 C.J. p 182 note 66. 

Effect of limited divorce see infra 
§ 184. 

Effect of divorce on nnities 

(1) An absolute divorce destroys 
the unity of husband and wife and 
therefore converts an estate by the 
entirety into a tenancy in common. 
N.C.—Carter v. Continental Ins. Co. 

of N. T., 89 S.B.2d 122, 242 N.C. 
678—^Davis v. Bass, 124 S.B. 666, 
188 N.C. 200. 

(2) When the marital relationship 
is dissolved, the union of control is^ 
dissolved and the former spouses 
thereupon become tenants in common. 
Fla.—Quick V. Leatherman, 96 So.2d<. 

136, 138. 
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half of the property^^-^® or to partition.®®-i5 Ex- | normally would be in a tenancy in common, from 


(3) In event of divorce, rights of 
parties are crystallized, and all uni¬ 
ties save one, the unity of possession, 
are either dissolved or rendered in¬ 
significant. 

Fla.—Junk v. Junk, 65 So,2d 728— 
Clawson v. Clawson, 54 So.2d 161. 
Dissolntion of marriage caused hy 
■wife’s fault 

N.T.—Tippen v. King, 61 N.T.S.2d 
298, 187 Misc. 150. 

Personal property and Joint hank 
account 

Tenn.—Cline v. Cline, 212 S.\V.2d 
361. 186 Tenn. 500. 

Wife’s remainder interest in realty, 
conveyed to husband and wife as 
tenants by the entireties, was trans¬ 
formed by divorce into a tenancy in 
common with former husband. 

Md.—^Brucker v. Benson, 121 A.2d 
230, 201) Md. 247. 

Denial of divorce 

Alteration of an estate by the 
entirety, or of any of its unities, 
cannot be effected by decree denying 
divorce. 

Fla.—Junk v. Junk, 65 So.2d 728. 
Division of sale proceeds 
Wife making ioan to husband se¬ 
cured by mortgage on land held by 
entirety, later divorced, was entitled 
to payment from husband’s half of 
foreclosure sale proceeds. 

N.J.—Baker v. Kennerup, 140 A. 681, 
102 N.J.Eq. 367. 

Award held not warranted 

In dispute between divorced hus¬ 
band and wife as to their interests 
in realty which they owned after 
divorce as tenants in common, plead¬ 
ings and ovidenco did not warrant 
award of two thousand five hundred 
dollars to wife for her interest In 
the property. 

Ark.—^McCullough v. McCullough, 260 

S. W.2d 463, 222 Ark. 390. 

Accounting 

(1) Sinco status changed to that of 
tenancy in common, divorced wife 
must account for bank deposit used 
to pay charges and for runts of prop¬ 
erty held by parties as tenants by 
the entirety and be credit<‘d with 
payments from own funds for hus¬ 
band's benefit. 

N.Y.—Carpenter v. Carpenter, 225 N. 

T. S. 426, 130 Misc. 701. 

(2) Former divorced wife was not 
precluded from her right to account¬ 
ing for expenditures made since the 
divorce, and to an equitable lien on 
former husband’s interest in prop¬ 
erty which they had purchased as 
tenants by entirety and on which 
former wife had made expenditures 
for repairs and improvements, on 
grounds that she had used and occu¬ 
pied premises and received the rental 


therefrom and that she obtained a 
profit hy keeping boarders, where 
both former wife and former husband 
continued to occupy premises after 
the divorce and keeping of hoarders 
did not result in his exclusion from 
occupancy of such premises. 

Mo.—Hahn v. Hahn. 297 S.W.2d 559. 
Xn Michigan 

(1) The text rule prevails by ex¬ 
press statutory provision. 

Mich.—Sullivan v. Sullivan, 2 N.W. 
2d 709, 300 Mich. 640—^Montgomery 

V. Montgomery, 190 N.W. 687, 221 
Mich. 31. 

(2) Formerly it was held that the 
character of an estate by the en¬ 
tireties was not changed by divorce. 
Mich.—Lewis’ Appeal, 48 N.W. 580, 

85 Mich. 340, 24 Am.S.H. 94, over¬ 
ruling Dowling V. Salliotte, 47 N. 

W. 225, 83 Mich. 131. 

99.5 Mo.—^Hernandez v. Prieto, 162 
S.W.2d 829, 349 Mo. 658. 

99.10 Del.—Sussex Trust Co. v. 

Johnson, 90 A.2d 679, 8 Terry 296. 
Undivided one-half interest 

(1) Generally. 

Fla.—Kilian v. Kilian, 97 So.2d 201 
—Roed V. Heed, 68 So.2d 821— 
Kollar V. Kollar, 21 So.2d 356, 155 
Fla. 705—^Markland v. Markland, 
21 So.2d 145, 155 Fla. 629. 

Mo.—Hahn v. Hahn, 297 S.W.2d 659 
—Johns V. McNabb, 247 S.W.2d 
CIO—Gardlne v. Cottey, 230 S.W. 
2d 731, 360 Mo. 681, 18 A.L.R.2d 
1100—Hiatt V. Hiatt, 168 S.W.2d 
1087, 

Mack V. Mack, App., 286 6.W. 
2d 385—Turcck v. Tureck, App., 
207 S.W.2d 780. 

N.J.—Rayhor v, Rayher, 96 A.2d 693, 
26 N.J.Super. 494, reversed on oth¬ 
er grounds 101 A.2d 624, 14 N.J. 
174. 

(2) Where property is held hy hus¬ 
band and wife as tenants by the en¬ 
tirety, the party to whom divorce Is 
granted becomes owner of an undi¬ 
vided onc-half thereof, and the other 
undivided one-half, or an interest 
therein, may also be awarded to party 
not at fault if found by court to be 
Just and proper under all the circum- 
.stances. 

Or.—^Morrow v. Morrow, 210 P.2d 
101, 187 Or. 161—Siebert v. Sxebert, 
199 P.2d 660, 184 Or. 496. 

Separate moiety 

U.S.—^Hutcherson v. U. S., D.C.Mo., 
92 F.Supp. 168, affirmed, C.A., U. S. 

V. Hutcherson, 188 P.2d 326. 

One half of proceeds of mortgage as 
paid 

Fla.—Powell v. Metz, 55 So.2d 916, 
Sffeot of expenditures by husband 
Where title was taken in names of 
husband and wife so as to create a 


tenancy by entirety and thereafter 
they were divorced, presumption ex¬ 
isted that the shares of each were 
equal, notwithstanding husband ex¬ 
pended his own money during exist¬ 
ence of marriage for mortgage prin¬ 
cipal and interest and for improve¬ 
ments. 

N.T.—^Hosford v. Hosford, 80 N.T.S. 
2d 306, 273 App.Div. 659. 

Wife’s alleged misconduct in aban¬ 
doning husband did not destroy estate 
by entireties between them so as to 
defeat her right, after divorce, to re¬ 
cover contributions made in payment 
of purchase price of realty taken by 
them as tenants by entirety on which 
husband permitted mortgage to be 
foreclosed and property to be pur¬ 
chased by a third party who recon¬ 
veyed to husband. 

N.C.—^Hatcher v. Allen, 17 S.E.2d 454, 
220 N.C. 407. 

Statute authoxizing divesting of wife 
held not mandatory 
Statute authorizing court granting 
husband divorce to divest out of wife 
any residual title to property prior 
thereto held by spouses by entireties 
is not mandatory and would not be 
applied so as to divest former wife of 
her interest in property held by 
spouses by entireties. 

Tenn.—Humphreys v. Humphreys, 
281 S.W.2d 270, 39 Tenn.App. 99. 

99.15 D.C.—Scholl V. Scholl, D.C., 72 
F.Supp. 823. 

Fla.—^Kollar v. Kollar, 21 So.2d 356, 
155 Fla. 706—Strauss v. Strauss, 3 
So.2d 727, 148 Fla. 23. 

Mo.—Hiatt v. Hiatt. 168 S.W.2d 1087 
—^Hernandez v. Prieto, 162 S.W.2d 
829, 349 Mo. 65$—Jones v. Jones, 30 
S.W.2d 49, 326 Mo. 1037. 

Tureck v. Tureck, App., 207 S.W. 
2d 780. 

N.T.—Hosford v. Hosford, 80 N.T.S. 

2d 306, 273 App.Div. 669. 

Tenn.—Schwalb v. Schwalb, 282 S.W. 
2d 661, 39 Tenn.App. 306. 

Counterclaim for breach of contract 
In action against plaintiff’s di¬ 
vorced husband for partition of 
realty formerly held hy parties as 
tenants by entirety, defendant, prov¬ 
ing all allegations of his counterclaim 
for damages caused by plaintiff’s 
breach of promise to permit parties’ 
minor son, whose custody was award¬ 
ed defendant by divorce decree, to re¬ 
turn to him after visit to plaintiff, 
was properly awarded damages by 
Jury’s verdict and entitled to pay¬ 
ment of amount thereof from pro¬ 
ceeds of sale of realty under parti¬ 
tion judgment 

N.T.—Tippen v. King, 61 N.T.S.2d 
298, 187 Misc. 160. 
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the date of the dissolution of the marriage.®^-^® 

Termination of the tenancy by the entirety takes 
place when the decree of divorce becomes final,^9-25 
and not at the time of the granting of the interlocu¬ 
tory judgment.29-80 The divorce does not change 
the ownership into a tenancy in common ab 
initio ;99.35 and no adjudication in a divorce suit 
can affect the title of either party as against stran¬ 
gers, or the title of strangers as against either or 
both of the parties to the suit.i 

According to other authority, divorce does not 
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destroy an estate by the entireties;® and a statute 
may permit a husband and wife to retain the inci¬ 
dents of tenancy by entireties by agreement®-* 

Spouses holding an estate by the entirety have 
been held, on divorce, to become joint tenants,*-* 
although as to this point there is authority op- 
posed.*-® 

In Pennsylvania, prior to the Act of May 17 
1949, P.L. 1394, § 1, 68 P.S. § SOI, divorce did not 
destroy an estate by the entireties,*-* and all of 
the incidents which pertained to the estate at its 


99.20 N.T.—^Martos v. Martos, 184 
N.T.S.2d 832, 206 Misc. 860. 
Contrilbiitioii liy wife repaired 
N.J.—Hall T. Hall, 78 A.2d 92, 11 N.J. 
Super. 97. 

99.25 N.T.—Middleton v. Middleton, 
123 N.T.S.2d 231. 

Operation of law 

Del.—Townsend v. Townsend, 168 A. 

67, 5 W.W.Harr. 493. 
roreclosnre of tmst deeds Itefore en¬ 
try of decree 

Rule that divorce decree severs an 
estate by entirety and husband and 
wife thereafter hold as tenants In 
common was Inapplicable where fore¬ 
closure of trust deeds executed on 
realty by husband and wife occurred 
before entry of divorce decree. 

N.C.—Hatcher v. Allen, 17 S.E.2d 454, 
220 N.a 407. 

99.30 N.Y.—^Middleton v. Middleton, 
123 N.T.S.2d 231. 

99.35 Del.—In re Cochran’s Real Es¬ 
tate, 66 A.2d 497, 31 Del.Ch. 646. 
N.Y.—Carpenter v. Carpenter, 226 N. 
Y.S. 426, 130 Misc. 701. 

1. Cal.—Towne v. Towne. 92 P. 1050, 

6 C.A. 697. 

2 . Ark.—Ward v. Ward, 53 S.W.2d 
8, 186 Ark. 196—Heinrich v. Hein¬ 
rich, 6 S.W.2d 21, 177 Ark. 260. 

2.2 D.C,—^Heath v. Heath, 189 F.2d 
697, 89 U.S.APP.D.C. 68. 

Afirreement “In relation” to property 
rifiThts 

Under statute permitting husband 
and wife to retain incidents of ten¬ 
ancy by entireties by valid antenup¬ 
tial or postnuptial agreement **in re¬ 
lation” thereto, property settlement 
agreement must be made "in rela¬ 
tion” to property rights of parties 
rather than “in relation” to the di¬ 
vorce, and conseQuently any agree¬ 
ment which preserves those property 
rights of parties is sulhcient. 

^•C.—Heath v. Heath, supra. 

2.4 Pla.—Strauss v. Strauss, 3 So.2d 
727, 148 Fla. 23. 

Where husband and wife take as 
Joint tenants, and by virtue of the re¬ 
lation become tenants by the entire¬ 
ty, a divorce will restore the joint 
tenancy. 


Me.—Poulson v. Poulson, 70 A.2d 868, 
145 Me. 16. 

2.6 Mass.—^Bernatavicius v. Berna- 
tavicius, 156 N.E. 686, 259 Mass. 
486, 62 A.L.R. 886. 

2.8 Pa.—^Michalski v. Elruszewski, 
198 A. 673, 330 Pa. 62. 

Magee v. Morton Building & Loan 
Ass’n. 168 A. 647. 103 Pa.Super. 331 
—Hilt V. Hilt, 60 Pa.Super. 465. 

Allen V. Allen, 9 Pa.Dist. & Co.2d 
221—^Wells V. Brown, 61 Pa.Dist. & 
Co. 611, 63 Montg.Co. 310—Standen 
V. Business Men’s Building and 
Loan Ass’n, 9 Pa.Dist. & Co. 436— 
Ebersole v. Goodman. 7 Pa.Dlst. & 
Co. 606, 3 Som.Leg.J. 88, 74 Pittsb. 
Leg.J. 478, 839, 40 York Leg.Rec. 
110 . 

Holder v. Holder, Com.Pl., 36 
Berks Co. 278, 57 York Leg.Rec. 148 
—McGrail v. National Dime Bank 
of Shamokin, Com.Pl., 21 Northumb. 
Leg.J. 213, 14 Som.Leg.J. 390, 63 
York Leg.Rec. 180—Hulboy v. Hul- 
boy, Com.Pl., 96 Pittsb.Leg.J. 185. 
Couznon-law role 

Pa.—Alles V. Lyon, 66 A. 81, 216 Pa. 
604, 116 Am.S.R. 791, 10 L.R.A.,N.S., 
463, 9 Ann.Cas. 137. 

Duty to preserve property 
Husband who had exclusive posses¬ 
sion of property held by the entire¬ 
ties could not act capriciously in 
connection with property, and, while 
he could act for both in preservation 
of property, he could not deal with 
it to prejudice of his former wife. 

Pa.—Mertz v. Mertz, n A.2d 614, 139 
Pa.Super. 299. 

BivisiosL of rents or profits 

(1) Notwithstanding a tenancy by 
the entireties continues after divorce, 
the court may require an equal divi¬ 
sion of the rents, since the receipt of 
rents by one of them is no longer for 
their joint benefit, and the relation¬ 
ship between them is for all practical 
purposes the same as tenancy in com¬ 
mon. 

Pa.—O’Malley v. O’Malley, lie A. 600, 
272 Pa. 628. 

Allen v. Allen, 9 Pa.DIst. & Co.2d 
221 . 

Holder v. Holder, Com.Pl., 35 
Berks Co. 278, 67 York Leg.Rec. 
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148—Lakata v. Lakata, Coia.Pl.. 41 
Del.Co. 118. 

(2) So, a party out of possession 
after divorce may recover one half of 
rental value of realty from former 
spouse as cotenant in exclusive pos¬ 
session. 

Pa.—Mertz v. Mertz, n A.2d 614, 139 
Pa.Super. 299—Cornelius v. Cor¬ 
nelius, 160 A. 160, 104 Pa.Super. 
465. 

Rehm V. Rehm, 32 Pa.Dlst & Co. 
193. 

Holder v. Holder, Com.Pl., 35 
Berks Co. 278, 67 York Leg.Rec. 148 
—Schmidt V. Schmidt, Com.Pl. 92 
Pittsb.Leg.J. 448—Schmidt v. 
Schmidt, Com.Pl., 91 Pittsb.Leg.J. 
319. 

(3) Husband and wife, after di¬ 
vorce, became tenants in common of 
property formerly owned by them as 
tenants by the entireties so far as 
rents of the property were concerned, 
and hence wife might have been en¬ 
titled to recover, in an action at law, 
one half of rental value of property 
were it not for fact that she admitted 
that she was in part possession of the 
premises for some time between date 
of divorce and conveyance of the 
property, and for added reason that 
recovery was barred by statute of 
limitations. 

Pa.—Stimson v. Stimson, 29 A.2d 679, 
346 Pa. 68. 

(4) No recovery may be had In 
such case for rents accruing prior to 
the divorce decree. 

Pa.—Hornak v. Hornak, 88 Pittsb, 
Leg.J. 493. 

(6) Where husband, a tenant by 
entireties, forged wife’s name to bond 
and mortgage, property was sold on 
foreclosure, and decree was entered 
declaring mortgage and proceedings 
on judgment void as to the wife, who 
thereafter divorced husband, and he 
mede no claim to rents and profits for 
thirty years, husband could not, one 
year after wife’s death, assert, 
against purchaser on foreclosure and 
its assignees and wife’s executor, 
claim to rents and profits accruing 
during wife’s lifetime, relying on de¬ 
cree which protected wife from con¬ 
sequences of the husband's forgery. 
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inception were retained after divorce if an 
action for partition was not instituted, the entireties 

estate continued.2-i2 

The Act of May 10, 1927, P.L. 884, 68 P,S. § SOI 
et seq, while modifying the earlier rule, did not cre¬ 
ate a tenancy in common after a divorce ;2-i4 it was 
intended to modify the prior law only to the extent 
of enabling divorced parties holding property by 
the entireties to petition a court for the sale of the 
property and to give to each party an equitable 
share in the proceeds of such sale,2-i6 and under 
the act the interest of each party, after divorce, is 
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conclusively deemed to be one half of the value of 
the property.2-18 Under the amendment of this act 
by the Act of May 17, 1949, P.L. 1394, § 1, 68 P.S. 
§ 501, spouses thereafter acquiring property as ten¬ 
ants by entireties shall, after divorce, hold it as ten¬ 
ants in common.2-20 The amendment is applicable 
only to property acquired after the effective date 
thereof, and does not apply to property held by the 
entireties prior to that date.2-22 

For the act to apply, there must first be a legally 
created and effective tenancy by entireties.2-24 The 
act is to be construed strictly, and the court will 


on ground that such parties were vol¬ 
unteer strangers unaffected by hus¬ 
band’s misconduct, since assignees of 
forged mortgage stood in privity of 
contract with defrauded mortgagee 
and executor represented wife whom 
husband tried to defraud. 

Pa.—Hick V. Peoples-Pittsburgh 

Trust Co., 16 A.2d 718, 340 Pa. 248. 
Sale of property 

(1) Wife is entitled to proportion¬ 
ate interest in proporty where it is 
sold under judgment against husband 
for support of children. 

Pa.—^Newhard v. Newhard, 164 A. 500, 
303 Pa. 299. 

(2) Sale in proceeding to satisfy 
judgment. 

Pa.—Popkin v. Popkin, Com.Pl., 1 
Bucks Co. 218. 

3.10 Pa,—^Allca v. Lyon, 66 A. 81, 
216 Pa. 604, 110 Am.S.Il. 791, 10 
L.R.A.,N.S„ 463, 9 Ann.Cas. 137. 

Holder v. Holder, Com.Pl., 36 
Berks Co. 278, 57 York Leg.J. 148— 
Schmidt V. Schmidt, Com,Pl., 91, 
Pittsb.Leg.J. 319. 

Bight of survivorship 
Pa.—McGrail v. National Dime Bank 
of Shamokin, Com.Pl,, 21 North- 
umb.Leg.J. 213, 14 Som.LGg.J. 390, 
63 York Lcg.llec. 180. 

3.12 Pa.—Collins v. Wilkinson, 76 A. 
2d 649, 366 Pa. 108. 

3.14 Pa.—Ijnssaro v. Lnzare, 76 A.2d 
190, 3C5 Pa. 691. 

Eastern Acceptance Corp, v. Gold, 
60 Pa.Dist. & Co. 95, 

3.16 Pa.—Lazarc v. Lazare, 76 A. 2d 
190, 365 Pa. 691. 

Schmidt v. Schmidt, Com.Pl., 92 
Pittsb.Log.J. 448. 

“There is no c< impulsion upon 
either party lo seek partition and nei¬ 
ther one may be coerced into such 
action by a creditor . . . They 

may, if they so elect, continue to hold 
as tenants by the entireties.” 

Pa.—Enstern Aco«*ptiince Corp. v. 

Gold, 60 E*a.Dl8t. & Co. 95, 97. 
Divorce a vinculo matrimonii intended 
(1) Where a wife has obtained a 
decree of divorce a nitmsa et there, 
her complaint in equity seeking parti¬ 
tion, under the act, of real estate ac¬ 


quired between 1925 and 1949 and 
held in a tenancy by the entireties 
will be dismissed for want of juris¬ 
diction, since the word “divorce” in 
the act means a decree a vinculo 
matrimonii. 

Pa.—^Hensinger v. Henslnger, 6 Pa. 
Dist. & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.R. 38. 

(2) Construction, operation, and ef¬ 
fect of limited divorce generally see 
infra § 184. 

ISTo partition at common law 
Pa.—Schmidt v. Schmidt, Com.Pl., 92 
Pittsb,Leg.J. 448. 

2.18 Pa.—^Barlet v. Barlet, 88 Pa. 
Dist. & Co. 650, 4 Lycoming 111— 
Steinberg v. Steinberg, 85 Pa.Dist. 
& Co. 239. 

Hovanec v. Hovanec, Com.Pl., 6 
Chest. Co. 143—^Holbrook v. Hol¬ 
brook, Com.Pl., 4 ChestCo. 18— 
Carothers v, Garothers, Com.Pl., 11 
Pay,L.J. 116—^Reitz v, Reitz, Com. 
PI., 5 Fay,L.jr. 143, 56 York Leg.Rec. 
79. 

Bank account 

Interest of each spouse in bank ac¬ 
count subsequent to divorce is one 
half regardless of who made deposits. 
Pa.—^Alcorn v. Alcorn, 72 A.2d 96, 364 
Pa. 374. 

Accounting 

<1) In suit by husband for an ac¬ 
counting of certain assets which he 
alleged divorced wife had wrongfully 
taken, evidence sustained finding that 
accounting should begin from Jan. 1, 
1947, and that bank account, bonds, 
profits from tavern and furniture 
were property held by entireties and 
properly included in accounting. 

Po.—^Alcorn V. Alcorn, supra. 

(2) Where husband, a tenant by 
entirety, forged wife’s name to bond 
and mortgage, property was sold on 
foreclosure, and decree was entered 
declaring mortgage and proceedings 
on Judgment void as to the wife, who 
thereafter divorced the husband, and 
he for thirty years made no claim to 
any of the rents and profits accruing 
from the realty, husband was barred 
by laches from asserting right lo an 
accounting for rents and profits ac- 
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cruing during wife’s lifetime after 
her death. 

Pa.—^Hick V. Peoples-Pittsburgh 

Trust Co., 16 A.2d 718, 340 Pa. 248. 

(3) Establishment of value by two 
witnesses. 

Pa.—^Holdnack v. Chitwood, Com.Pl., 
36 Erie Co. 210. 

(4) Accounting for proceeds of 
property converted. 

Pa.—Hulboy v. Hulboy, Com.Pl., 96 
Pittsb.Leg.J. 186. 

Ejectment 

Where realty was conveyed to hus¬ 
band and to first wife as tenants by 
the entirety, and thereafter husband 
obtained an absolute divorce and mar¬ 
ried second wife, and they went to 
live on realty, and husband died with¬ 
out ever having divested first wife as 
tenant by the entirety, court properly 
entered judgment in favor of first 
wife in ejectment action as surviving 
tenant. 

Pa.—^Lazare v. Lazare, 76 A.2d 190, 

365 Pa. 591. 

Purchase after tax sale as redemption 
Where husband and wife held real 
estate, acquired prior to Sept. 1, 1949, 
as tenants by entireties and were 
subsequently divorced without divid¬ 
ing property under statute, and there¬ 
after property was sold to county 
commissioners for delinquent taxes 
and later reconveyed by them to hus¬ 
band alone, husband’s purchase of the 
property from the commissioners was 
but a redemption of the property and 
therefore inured to benefit of both 
himself and his former wife, whose 
interest as tenant by the entirety 
continued despite the divorce, and on 
husband’s death title vested in her by 
right of survivorship. 

Pa.—Collins v. Wilkinson, 76 A.2d 
649, 366 Pa. 108. 

2.20 Pa.—Collins v. Wilkinson, su¬ 
pra—^Lazare v. Lazare, 76 A.2d 190, 

366 Pa. 591. 

Allen v. Allen, 9 Pa.Dist. & Co. 2d 
221—Rapkin v. Israel, 88 Pa.Dlst. & 
Co. 20, 4 Fiduciary 67. 

2.22 Pa.—^Allen v. Allen, 9 Pa.Dist. & 
Co.2d 221. 

2.24 Pa.—De Bernard v. De Bernard, 
120 A.2d 176, 384 Pa. 194. 
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recognize only such modifications of the law as the 
statute clearly and definitely prescribes.^* 2 6 The 
act has been held applicable to personal, as well as to 
real, property ;2-28 under other authority it does 
not apply to personalty.2*30 


Under a further provision of the act, either party 
is empowered to sue the other in equity to have the 
property sold and the proceeds divided between 
them.2-32 Thg action under this provision is pure¬ 
ly statutory and is limited to what the statute pre- 

scribes.2-34 


(3) Property Held Jointly 

Divorce, In and of Itself, does not affect the spouses’ 
Joint tenancy. 

Divorce, in and of itself, does not affect the joint 
tenancy of husband and wife.*-50 In the absence of 
provision in the decree finally dividing or partition¬ 


ing property held in joint tenancy, its character as 
such an estate remains unchanged,8 or rests in the 
spouses equally as tenants in common at the tim. of 
the decree.*-^ Even after divorce, as long as the 
husband lives, he cannot hold adversely to the wife 
property to the possession of which spouses are 
jointly entitled.^ 

§ 181. -As to Resuming Maiden Name 

A woman who has obtained a divorce, as distin¬ 
guished from a legal separation, may resume her maiden 
name; or the decree may provide therefor. 

Since at common law a person may assume any 
name which does not interfere with the rights of 
others,6 a woman who has obtained a divorce may 
resume her maiden name, even without statutory 
authority® or permission in the decree.'^ However, 
a legal separation has been held, under a particu- 


Where hnshaad need fraud to in¬ 
duce his wife to convey her property 
to both as tenants by entireties, there 
was no tenancy by entireties legally 
and effectively created and statute 
did not apply. 

Pa.—De Bernard v. De Bernard, su¬ 
pra. 

2.26 Pa.—Lazare v. Lazare, 76 A.2d 
190, 365 Pa. 691. 

Henslnger v. Hensinger, 6 Pa. 
Dist. & Co. 767, 36 Leh.Li.J, S06, 18 
Monroe L,R. 88. 

2.28 Pa.—Wells V. Brown, 61 Pa.Dist. 

& Co. 511, 68 Montg.Co. 310. 

2.30 Pa.—^Barrett v. Barrett, 62 Pa. 
Dist. & Co. 362, 7 Lawrence 20. 

2.32 Pa.—Bapkin v. Israel, 88 Pa, 
Dist. & Co. 20, 4 Fiduciary 57. 

McGrail v. National Dime Bank 
of Shamokin, Com.Pl„ 21 North- 
umb.Leg.J. 213, 14 Som.Leg.J. 390, 
63 Tork Leg.Hec. 180—Crummie v. 
Crummie, Com.Pl., 99 Pittsb.Leg.J. 
372, 65 York Leg.Rec. 180—Yocum 
V. Yocum, Com.Pl., 46 Sch.Leg.Xiec. 
1C4. 

Property acanlred prior to act 
Statute prescribing that after di¬ 
vorce, either parly may require prop¬ 
erty held by entireties to be sold and 
the proceeds divided, does not apply 
to property acquired prior to the act. 
Pa.—Mertz v. Mertz, ll A.2d 514, 139 
Pa.Super. 299. 

Effect of failure to take advantage of 
act 

Pa.—McGrail v. National Dime Bank 
of Shamokin, Com.Pl., 21 Northumb. 
Leg.J. 213, 14 Som.Leg.J. 390 63 
York Leg.Rec. 180. ' 

PreUmlnary objections to bill in 
equity dismissed 

Pa.—Gais v. Oliver, Com.Pl., 38 West. 
L.J. 13. 


Action to recover possession of 
personalty alleged to belong solely to 
wife and to be wrongfully withheld 
held outside purview of statute. 

Pa.—^Wilson v. Wilson, supra. 

Liens on proceeds 
Only liens of record can be im¬ 
pressed upon any fund from the sale 
of property held by the entireties 
where an action is brought under the 
authority of the act, since it provides, 
inter alia, that the proceeds of any 
sale shall be divided equally subject 
to the deduction of liens entered of 
record Jointly against both the ten¬ 
ants; consequently no equitable liens 
can be impressed on the proceeds. 

Pa.—^Wilson v. Wilson, supra. 

2.50 Me.—^Poulson v. Poulson, 70 A. 
2d 868, 145 Me. 16. 

Devise to spouses during Joint lives 
Where testator devised estate to 
husband and wife during their joint 
lives together, then to survivor for 
life and remainder to heirs of body of 
survivor, estate which husband and 
wife held together continued after 
they were divorced. 

Miss.—Morgan v. Berlin, 69 So.2d 232, 
219 Mis.s. 473. 

3. Ariz.—Collier v. Collier, 242 P,2d 
C37, 73 Ariz. 405. 

Mti.—Poulson V. Poulson, 70 A.2d 868. 
145 Me. 15. 

Wis,—^Weslerlund v. Myrell, 205 N W. 
817, 188 Wis. 160. 


2.34 Pa.—Wilson v. Wilson, 4 Pa. 
Dist. & Co. 2 d 152. 


Joint tenancy in undivided one ha lf 
of land 

N.J.—^Mosser v. Dolsay, 27 A.2d 156. 
132 N,J.Eq. 121. 

Accounting of proceeds from rents 
Where wife, as result of court or¬ 
der in divorce action, was entitled to 
live, rent free, in home owned as joint 
tenant with husband, and order was 1 
entered when court presumably knew 
that wife was renting rooms, and! 
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gave wife the full benefleial use of 
entire premises, husband was not en¬ 
titled to an accounting of proceeds 
from rents from rooms rented out by 
wife. 

Cal.—Schell v. Schell, 169 P. 2 d 664 74 
C.A. 785. 

3.5 U.S.—In re Webb, D.C.Ind. leo 
P.Supp. 644. 

4. Pa.—^Wltman v. Webner, 165 A. 
256. 108 Pa.Super. 188, followed in 
166 A. 269, 108 Pa.Super. 196. 

Abaadonment of rights 
Evidence whether wife was guilty 
of laches and whether she abandoned 
rights under trust deed granting 
spouses possession and profits of 
property for their lives and life of 
survivor was hold insulllclent for ju¬ 
ry. 

Pa.—Witman v. Webner, supra. 

On acoouating required of ex-hus¬ 
band by ex-wife a.s to funds in joint 
account, she was entitled to credit for 
any withdrawals made by her re¬ 
quired to provide support for herself 
and her children in accordance with 
her station in life. 

N.J.—^Nappo V. Nappe, 120 A.2d 31, 20 
N.J. 337. 

5 . III.—In re Wosterman's Will, 82 
N.E.2d 474, 401 Ill. 489—Corpus 
Juris quoted in Reinken v. Reinken, 
184 N.E. 639, 640. 351 Ill. 409. 

19 C.J. p 182 note 69. 

Change of name generally see Names 

§ 11 . 

A Pa.—Appeal of Hanson, 198 A 
H3, 330 Pa. 390. 

Appeal of Egerter, 32 Pa.Dist. & 
Co. 164, 86 Pittsb.Leg.J. 192, 62 
York Leg.Rcc. 40. 

19 C.J. p 182 note 70. 

7. III.—In re Westerman’s Will, 82 
N.B. 2 d 474, 401 Ill. 489—Reinken v. 
Reinken, 184 N.B. 639, 351 Ill. 409. 
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lar statute, to differ from an absolute divorce in 
that the name of the wife cannot be changedJ-^ 

The decree of divorce may provide for restoration 
•of the wife’s maiden name,8 and the power of the 
court to do so is not restricted to cases where there 
.are or will be no children of the marriage.® 

A statute providing a procedure for the resump¬ 
tion of her maiden name by a divorced woman has 
been held to apply only where the divorce is grant¬ 
ed in the state.®-® 

§ 182. - As to Remarriage 

a. In general 

b. Remarriage outside state 


a. In General 

If not prevented by statute op the decree, either party 
to an absolute divorce is free to contract a new marriage; 
but statutes impose various prohibitions on such new 
marriage, either absolutely or for a certain period after 
the decree. Marriages violating such statutes are vari¬ 
ously held void or voidable. 

In the absence of a prohibition in the decree or in 
a statute, either party to an absolute divorce is at 
liberty to contract a new marriage,^® and unless so 
prohibited the decree of divorce should not impose 
restraints on this right, see supra § 162. On the 
other hand, a marriage by one of the parties be¬ 
fore the decree or decision granting the divorce has 
become final, or absolute, is void or invalid.^^ 


7.5 N.H.—Desaulnier v. Desaulnier, 
83 A.2d 604, 97 N.H. 171. 

S. Ky.—Phillips v. Phillips, 210 S.W. 

2d 756, 307 Ky. 217. 

Or.—Day v. Day, 1 P.2d 123, 137 Or. 
159. 

Wife held entitled to restoration 
Ky.—Mitts V. Mitts, 229 S.W.2d 958, 
312 Ky. 854—Rayburn v. Rayburn, 
187 S.W.2d 804, 300 Ky. 209. 

9. Tex.—Hartman v. Chumley, Civ. 
App„ 266 S.W. 444. 

5.5 Pa.—In re Kramer, 61 Pa,Dist. 
& Co. 349. 

10. Ala.— Corpus Juris cited lu 

Smith V. Goldsmith, 134 So. 651, 
653, 223 Ala. 155. 

Ariz.—Burton v. Valentine, 141 P.2d 
847, GO Ariz. 518, 61 Ariz. 28. 

Cal.—Deyoo v. Superior Court, 74 P. 
28, 140 0. 476. 

Newell V. Nowell, 303 P.2d 839, 
146 C.A.2a 166. 

Ill.—Pope V. I’opc, 117 N.R2d 65, 2 
I11.2d 152. 

Mich.—Hess v. l*ettigrcw, 247 N.W. 
90, 261 Mich. 618. 

Mo.—ReKer v. Itoger, 293 S.W. 316, 
316 Mo. 1310. 

N.H.—Desaulnier v, DoHaulnIcr, 83 
A.2d 604, 07 N.H. 171. 

Ohio.—In ro McGralTs lOstato, Prob., 
83 N.Id.2d 427. 

Tenn.—Hamm v. Hamm, 204 S.W.2d 
113, 30 Tenn.App. 122, 175 A.L.U. 
523. 

W.Va.—Underwood v. Underwood, 98 
S.E. 207, 83 W.Va. 272. 

19 C.,T. p 182 note 72. 

“Where . . . [a] man pro¬ 

cures a valid divorce from hl.s wife, 
he is free to marry uKain, and his 
ceremonial marrlai^e, after his di¬ 
vorce decree, to a woman under no 
disability, is a le*?al and valid mar¬ 
riage.” 

Ga.—Wiinnm.s v. Lane, 18 S.K.2d 481, 
193 Ga. 306. 

Common-law marriage held valid 

N.Y.—In re Schneider's Will, 131 N. 
Y.S.2d 215, 206 Mlsc. 18. 


Remarriage between parties 

(1) Statute providing for proce¬ 
dure for annulment of divorce decree 
does not restrict right of remarriage 
between parties who have been di¬ 
vorced. 

Ark.—Oliphant v. Oliphant. 7 S.W.2d 
783, 177 Ark. 613. 

(2) Statute providing that persons 
cohabiting after being divorced shall 
be liable to penalties provided against 
adultery was inapplicable to husband 
and wife who, after being divorced, 
cohabited under common-law mar¬ 
riage, since the statute does not pre¬ 
vent remarriage of divorced persons, 
but only cohabitation without remar¬ 
riage. 

Mich.—^Ruzl V. Tatar's Estate, 11 N. 

W.2d 912, 307 Mich. 342. 

Provision In verdict 
A Jury’s final verdict in favor of 
total divorce for husband secured to 
him right to remarry, although ver¬ 
dict was silent as to whether he had 
.such right. 

Ga.—Chance v. Chance, 5 S.E.2d 399, 
60 Ga.App. 889. 

11, U.S.—Branch v. U. S., D.C.Okl. 
83 P.Supp. 641. 

Cal.—Sullivan v. Sullivan, 28 P.2d 
914, 219 C. 734. 

Colo.—Feuquay v. Industrial Com¬ 
mission, 111 P.2d 901, 107 Colo. 
336. 

Mass.—Boltz V. Boltz, 92 N.E.2d 365, 
325 Mass. 726—^Korsun v. McManus, 
63 N.B.2d 457, 318 Mass. 642—Lev- 
anosky v. Levanosky, 42 N.E.2d 
561, 311 Mass. 638. 

R.I,—Holgate V. United Electric Rys. 

Co., 133 A. 243, 47 R.I. 337. 

Utah,—^Anderson v. Anderson, 240 P. 

2d 966, 121 Utah 237. 

Wash.—^Lewis v. Department of La¬ 
bor and Industries, 70 P.2d 298, 190 
Wash. 620. 

Suillclency of dissolution of first mar¬ 
riage generally see Marriage § 17. 
“If a divorce decree, whether des¬ 
ignated Interlocutory or otherwise, 
does not of Itself immediately ter¬ 
minate the marriage affected thereby, 
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any attempted subsequent marriage 
by a party thereto, prior to said de¬ 
cree becoming or being made final, is 
void and bigamous . . . irrespec¬ 

tive of the place of celebration.” 

N.Y.—^Marzano v. Marzano, 154 N.Y. 

S.2d 507, 509. 

Absolutely void 

N.Y.—^Hugunin v. Hugunin, 162 N.Y. 
S.2d 90. 5 Misc.2d 660—Karpuk v. 
Karpuk, 31 N.T.S.2d 769, 177 Misc. 
729. 

Void ab Initio 

U.S.—Gehm v. U. S., D.C.N.Y., 83 
F.Supp. 1003. 

Cal.—Smith v. Smith, 320 P.2d 100, 
157 C.A.2d 46. 

Utah.—^Jenkins v. Jenkins, 153 P.2d 
262, 107 Utah 239. 

JXo estoppel 

One marrying divorced woman be¬ 
fore expiration of one year from in¬ 
terlocutory decree was not estopped 
from establishing that wife’s previ¬ 
ous marriage was void. 

Cal.—^Blumenthal v. Blumenthal, 275 
P. 987, 97 C.A. 658. 

Remarriage at party’s risk 
Plaintiff who secured a divorce on 
citation by publication was legally 
charged with knowledge of conse¬ 
quences of his remarriage before de¬ 
cree became final, and before expira¬ 
tion of two-year period within which 
defendant could Institute proceedings 
to set aside the decree, and acted at 
his own risk. 

Tex.—Clark v. Clark, Civ.App., 196 
S.W.2d 343. 

Effect of continued cohabitation 

(1) Where wife had only inter¬ 
locutory decree at time of her second 
marriage, second marriage was void 
ab initio, and hence continued cohabi¬ 
tation as man and wife after inter¬ 
locutory decree became final would 
not validate the void marriage. 

Utah.—^Jenkins v. Jenkins, 163 P.2d 

262, 107 Utah 239. 

(2) Attempted ceremonial marriage 
between plaintiff and defendant, one 
month and two days before entry of 
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Fi^ther, in many jurisdictions, under statutes so 
providing, both of the parties are, or the guilty 
party is, prohibited from remarrying, either abso- 


flnal decree dissolving defendant's 
prior marriage but after entry of de¬ 
cree nisi, was a nullity, even though 
parties continued to live together as 
man and wife after the divorce de¬ 
cree became final. 

N.J.—Dacunzo v. Edgye, 111 A.2d 88, 
33 N.J.Super. 604, affirmed 117 A. 
2d 608, 19 N.J. 443. 
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lutelyW or within a certain time after rendition of 
the decree,13 except as a statute may permit the re¬ 
marriage of the parties to each other, as discussed 


(3) Mere fact that man and woman 
who entered into ceremonial marriage 
after woman’s interlocutory divorce 
continued to live together as hus¬ 
band and wife after entry of final de¬ 
cree of divorce, at which time a valid 
marriage could have been solemnized, 
did not legalize such ceremonial mar¬ 
riage. entered into in violation of 
Washington statute prohibiting mar¬ 
riages when either party thereto has 
a wife or husband living at the time 
of the marriage. 

Or.—In re Kelley’s Estate, 310 P. 
2d 328, 210 Or. 226, stating Wash¬ 
ington law. 

Ktmc pro tnno order or entry 

(1) Entry on Aug. 29, 1962, of 
a final decree of divorce between 
woman and her former husband, by 
superior court of Washington, nunc 
pro tunc as of Sept. 19, 1949, pur¬ 
suant to provisions of Washington 
statute, and at a time when both 
parties to such divorce action were 
still alive, validated marriage on 
June 2, 1950 of woman and her sub¬ 
sequent husband, notwithstanding 
subsequent husband died on Aug, 14 
1952. 

Or.—In re Kelley’s Estate, supra. 

(2) Where interlocutory divorce 
was granted Jan. 26, 1922, but was 
not entered until May 24, 1926, re¬ 
marriage of defendant wife on'Oct. 

5, 1922, was absolutely void, and court 
could not, by nunc pro tunc order 
for entry of judgment of divorce as 
of Jan, 26, 1922, legalize the mar¬ 
riage. 

N.T.—^Karpuk v. Karpuk, 31 N.T.S. 

2d 769, 177 Misc. 729. 

12 . Marriage to accomplice 

(1) Under some statutes a mar¬ 
riage between a person who has been 
divorced for adultery and the ac¬ 
complice in such adultery is absolute¬ 
ly and Incurably void and produces 
no civil effects if the accomplice was 
aware of the status of the other par¬ 
ty when the adultery was committed. 
La.—Rhodes v. Miller, 179 So. 430. 

189 La. 288. 

19 C.J. p 182 note 74 [a]. 

(2) Such a statute applies only 
where name or identity of accomplice 
appears in record or in evidence in 
the divorce action. 

La.—Rhodes v. Miller, 179 So. 430 


189 La. 288—Succession of 
Knupfer, 142 So. 609, 174 La. 1048. 

(3) Under Louisiana civil code, 
husband’s subsequent marriage to 
woman with whom he committed 
adultery on which divorce from prior 
wife was based would be a nullity. 

U. S.—^Kimball v. Folsom, D.C.La., 150 
F.Supp. 482, 

(4) Pennsylvania statute which 
prohibits a defendant who has been 
divorced on the grounds of adultery 
from contracting a marriage with the 
corespondent applies only to a case 
in which the name or identity of the 
corespondent appears In the findings, 
judgment, or evidence of the divorce 
proceedings. 

re Palmer's Estate, 90 N.T. 
S.2d 179, 276 App.Div. 792. 

(6) Where parties were domiciled 
in New York at time of entering into 
marriage contract in Pennsylvania, 
Pennsylvania statute prohibiting 
marriages between parties guilty of 
adultery during life of nonoffending 
spouse would not render marriage in¬ 
valid in Kew York, so as to preclude 
wife from sharing in husband’s es¬ 
tate as lawful widow. 

N.Y.—In re Palmer’s Estate, 82 N.Y. 

S. 2 d 818, 193 Misc. 411. 

13. Ala.—Brand v. State, 6 So. 3 d 
446, 242 Ala. 16, certiorari denied 
6 So.2d 450, 242 Ala. 349 . 

Iowa.—^Pickard v. Pickard, 46 N.W. 2 d 
269, 241 Iowa 1307, stating Kansas 
law. 

Mass,—Korsun v. McManus, 63 N.E. 

2 d 467, 318 Mass. 642. 

N.Y,—In re Peart’s Estate, 97 N.Y. 

S. 2 d 879, 277 App.Div. 61. 

Okl,—Harrison v. Burton, 303 P. 2 d 
962—Dunlap v. Dunlap, 212 P. 608. 

88 Okl. 200. 

—In re Ott’s Estate, 238 P. 2 d 269 
193 Or. 262. 

P^Toungr V. Toung, Coni.Pl., 2D 
Erie Co. 265. 

W.Va.—^Hall v. Baylous, 163 S.E. 293 
109 W.Va. 1 , 69 A.L.R. 627—State 

V. Snyder, 108 S.E. 688 , 89 W.Va 
96. 

19 C.J. p 182 note 76. 

Ijeading case 

Kan.—^Durland v. Durland. 74 p 274 
67 Kan. 734, 63 L.R.A. 959. 

Purpose of statute 
Statute prohibiting remarriage 
Within six months after rendition of 
divorce decree was enacted by legis¬ 
lature to lessen temptation to secure 
divorce by collusion in circumven¬ 
tion of law, so as to bo able to mar¬ 
ry other persons, and in order to help 
in preserving existing marriages. 

Md.—^Henderson v. Henderson, 87 A. 

construing 

Virginia statute. 
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statute limited 

Time restriction Imposed by stat 
ute on remarriage after divorce does 
not apply to all absolute divorces 
granted in the state, but is applicable 
only to decrees of divorce granted on 
grounds arising subsequent to the 
marriage. ® 

Va.—Humphreys v. Baird, 90 S.B 2 d 
796, 197 Va. 667. 

During lifetime of innocent party 

(1) In some states a person who 

has been divorced for his or her adul¬ 
tery ordinarily cannot marry again 
during the lifetime of the Innocent 
party. ^ 

Fresegna’s Estate, 290 N. 

Y.S. 807, 160 Misc. 817, 

Tenn.—Hamm v. Hamm, 204 S.W2d 
113, 30 Tenn.App. 122 , 175 A.L.R. 
623. 

19 C.J. p 182 note 76 [a], [bj. 

(2) Such a statute should be in¬ 
terpreted in view of its purpose of 
protecting marital status by ascer- 
taining fitness of parlies, as well as 
of preventing hasty divorces and 
punishing guilty parties. 

N.Y.—Sweinhart v. Bamberger, 2 N. 
Y.S.2d 130, 166 Misc. 256. 

(3) Under the terms of a statute 
precluding remarriage to the accom- 
plico in adultery during the lifetime 
of the innocent spouse, defendant in 
the divorce suit must have been ad¬ 
judged guilty of adultery. 

Tenn.—Colo v. Barton, 108 S.W.2d 
884, 172 Tenn. 8. 

Plantt V. riantt, 186 S.W.2d 338, 
28 Tenn.App. 79, 

(4) Under Pennsylvania statute, a 
party divorced on ground of adultery 
is under absolute personal incapacity 
to marry corespondent during life¬ 
time of injured former spouse, and 
provisions of such statute, in so far 
as they imposed such absolute in¬ 
capacity to marry, were not repeal¬ 
ed by I’onnsylvanla Marriage Law of 
1953. 

U.S.—Petition of Mayall, D.C.Pa., 164 
P.Supp. 656. 

(6) I’ruhibitlon of the statute im¬ 
poses a personal incapacity on re¬ 
spondent to marry person with whom 
adultery was committed. 

Pa.—Allen v. Allen. 67 A.2d 629, 68 
A.2d 466, 165 Pa.Buper. 379. 

Wagner v. Wagner, Com.Pl., 68 
Montg.Co. 18, affirmed 30 A.2d 669, 
152 Pa.Super. 4. 

(6) A marriage performed after 
husband’s divorce from former wife 
by judgment prohibiting him from 
marrying again during her lifetime 
was void, and second wife was en- 
titu*d to judgment declaring it void, 
regardless of whether husband fraud¬ 
ulently concealed facts of previous 
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infra this subdivision, or the remarriage of the in¬ 
nocent party in the divorce action,13.5 and except, 
in some jurisdictions, as appears supra § 162, by 
leave of court granted on a showing of good be¬ 
havior since the dissolution of the marriage. In the 
latter case, a remarriage without the required leave 
of court, or modification of the judgment of divorce, 
is void or invalid,13.10 without any formal decree of 
court declaring it a nullity,13*15 although a party 
may be estopped by his conduct to take advantage of 

such invalidity.13-20 
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Where a statute automatically denies the right to 
remarry within a stated period, the divorce decree 
need not include a recitation embodying such de- 
nial.i3.25 

Remarriage in violation of the prohibition may 
subject the guilty party to criminal liability.!^ 

The remarriage of divorced parents cannot af¬ 
fect the rights of a third person acquired by the 
divorce judgment.i^-3 


marriage, divorce, and decretal pro¬ 
hibition. 

N.Y.— Amsterdam v. Amsterdam, 56 
N.Y.S.2d 19. 

( 7 ) Where the divorce was obtain¬ 
ed for desertion, it could not later 
be asserted that defendant and his 
second wife had been living in adul¬ 
tery prior to the divorce. 

Tenn.—Cole v. Parton, 108 S.W.2d 
884, 172 Tenn. 8. 

OoUateral attack 

A marriage contracted in violation 
of statute providing that no mar¬ 
riage shall be contracted within six 
months after either party has been 
divorced, if not expressly declared 
invalid by statute or in a proceeding 
instituted for that purpose, cannot be 
collaterally attacked in proceedings 
to probate a will. 

Minn.—In ro Kinkhead’s Estate, 67 
N.W.2d 628, 230 Minn. 27. 

Virginia statute providing that nei- 
thelr party may marry for four 
months upon di8.solutlon of bond of 
matrimony for any cau.se* arising sub¬ 
sequent to date of marriage applies 
to any decree of divorce granted in 
Virginia, other than fur adultery, as 
though it had been incorporated in 
the decree. 

N.Y.—In re Peart’s Estate, 97 N.T, 
S.2d 879, 277 App.Div. 61. 

Effect ou marriage entered into be¬ 
fore decree 

Injunction against husband re¬ 
marrying until wife’s death, con¬ 
tained in divorce decree, could not 
affect established marriage between 
husband and another woman entered 
into prior to date of divorce decree. 
N.Y.—In re Hayes’ Estate, 103 N.Y, 
S.2d 145. 

13.5 N.Y.—Maroth v. Maroth, 64 N. 
y.S.2d 260. 

Pa.—Commonwealth ex rel. Plrestone 
V. Firestone, 45 A.2d 923, 158 Pa. 
Super. 679. 

13.10 N.J,—Chirelstein v. Chlrel- 
steln, 79 A.2d 884, 12 N.J.Super. 
468, stating New York law. 

N.T.—^D’Arcangelo v. D’Arcangelo, 
102 N.Y.S.2d 100, 277 App.Div. 644 
—In re Peart’s Estate, 97 K.Y.S. 
2d 879, 277 App.Div. 61. 

Weis V. Weis, 108 N.Y.S.2d 39fi. 
202 Misc. 101—In re D'Alessio’s 


Estate, 92 N.Y.S.2d 540, 196 Misc. 

769—In re Miccio’s Estate, 86 N.Y. 

S.2d 30, 193 Misc. 764—Boura v. 

Haskell, 43 N.Y.S.2d 877, 182 Misc. 

307. 

De Santis v. De Santis, 103 N.Y. 

S.2d 419. 

Marriage void as against public poli¬ 
cy 

N.Y.—Green v. Green, 124 N.Y.S.2d 

432—^Hochman v. Hochman, 68 N. 

Y.S.2d 886. 

Eapse of statutory period 

(1) Under statute providing that 
modification of a divorce decree to 
permit remarriage shall be made only 
on satisfactory proof that three years 
have elapsed since decree of di¬ 
vorce was rendered, three-year peri¬ 
od before an application for per¬ 
mission to remarry may be made be¬ 
gins to run from date on which in¬ 
terlocutory judgment has become 
final in accordance with Civil Prac¬ 
tice Act. 

N.Y,—Hugunin v. Hugunln, 162 N.Y. 

S.2d 90, 6 Misc.2d 660. 

<2) Although interlocutory judg¬ 
ment and decree had been signed 
three years prior to divorced hus¬ 
band’s application to remarry, where 
decree was not filed and judgment 
entered until just before husband’s 
application was made, application 
was premature. 

N.Y.—^Hugunln v. Hugunin, supra. 

Effect of lut^rvenittg manlage ou 
modifloatiou 

(1) Where wife of decedent obtain¬ 
ed a judgment of divorce from him 
in New York on the ground of adul¬ 
tery and he thereafter married re¬ 
spondent in New York during the 
lifetime of his former wife without 
a modification of the judgment of di¬ 
vorce, the intervening marriage of 
decedent in New Jersey to another, 
who died prior to decedent’s third 
marriage, did not remove decedent’s 
disability to remarry in New York 
without permission of the court. 

N.Y.—In re D'Alessio’s Estate, 92 N. 

Y.S.2d 540, 196 Misc. 759. 

(2) Where woman divorced on 
ground of adultery and forbidden by 
decree to remarry until death of 
former husband validly remarried in 
another state was divorced by sec- 
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ond husband on ground of adultery, 
and thereafter obtained an order in 
second divorce action permitting her 
to remarry, her subsequent marriage 
in New York to third husband dur¬ 
ing lifetime of first husband was 
void, notwithstanding lapse of almost 
thirty years since entry of first de¬ 
cree, since order in second divorce 
action permitting remarriage had no 
effect on first decree. 

N.Y.—^D’Arcangelo v. D* Arcangelo, 
102 N.Y.S.2d 100, 277 App.Div. 644. 
(3) Where New York divorce de¬ 
cree obtained by plaintiff’s second 
husband prohibited plaintiff from re¬ 
marrying except by permission of the 
court, and plaintiff, without such per¬ 
mission, married a third time in 
New Jersey and secured a New York 
divorce permitting her to remarry, 
and married a fourth time in New 
York without permission of the court, 
the fourth marriage was invalid. 
N.Y.—^Brothman v. Brothman, 45 N- 
Y.S.2d 819, 182 Misc. 400. 

Prior to enactment o>f statute, a 
person divorced for his adultery could 
not remarry in New York. 

N.Y.—^D’Arcangelo v. D'Arcangelo, 

102 N.Y.S.2d 100, 277 App.Div. 644. 
13.15 N.Y.—De Santis v. De Santis, 

103 N.Y.S.2d 419. 

13.20 N.Y.—Astor v. Astor, 128 N.Y. 

S.2d 639, 205 Misc. 608. 

Bepndlation of obligation to support 
N.T.—Astor V. Astor, 128 N.Y.S.2d 
639, 205 Misc. 508. 

13.25 Iowa.—^Nystrom v. District 
Court in and for Woodbury County, 
68 N.w.2d 40, 244 Iowa 735. 

14. N.Y.—^In re Peart’s Estate, 97 
N.Y.S.2d 879, 277 App.Div. 61. 
W.Va.—State v. Snyder, 108 S.B, 
688, 89 W.Va. 96. 

Sufficiency of indictment 

In a prosecution of a divorcee un¬ 
der the statute, the indictment need 
not allege that defendant has co¬ 
habited with the party whom she 
married within such time, since the 
statute is against the solemnization 
of the marriage within the forbidden 
period, and its violation is complete 
without cohabitation. 

W.Va.—State v. Snyder, supra, 

14.5 Tex.—Miller v. Powell, Civ. 
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Operation of prohibition. Statutes prohibiting 
the parties to whom a divorce is granted from con¬ 
tracting another marriage within a specified time 
generally do not apply to the remarriage between 
parties to the divorce suitA® Likewise, such stat¬ 
utes do not apply where the divorced spouse was 
dead at the time the decree was entered or at the 
time of the remarriage.^® 

Remarriage prior to the date on which the pro¬ 
hibition of the statute or decree terminates is not 
subsequently validated by removal of the legal bar¬ 
rier, since the right to marry is determined as of 
the date of the ceremony.^'^ So, also, where one 
of the parties to whom a divorce is granted has no 
right to marry again, a marriage by such party prior 


to the decree is not validated by the decree or by 
the subsequent marriage of the other party.i® How¬ 
ever, a marriage entered into during the prohibited 
period may be validated by a statute repealing the 
prohibitory provision and validating marriages con¬ 
tracted in violation thereof,or by a statute validat¬ 
ing marriages entered into in good faith and in the 
full belief that a former marriage was annulled by 
a divorce, where the parties continue to live together 
as husband and wife in good faith.^®-® 

Remarriage occurring after the period of prohibi¬ 
tion is valid.2® A remarriage contracted within the 
state by a divorced party within the period in which 
by statute or decree remarriage is prohibited, is, as 
a rule, void;^^ but there is authority to the con- 


App., 212 S.W.2d 876, refused no 
reversible error. 

15. N.T.—In re Peart’s Estate, 97 
N.Y.S.2d 879, 277 App.Div. 61, con¬ 
struing Virginia statute. 

Okl.—Jackson v. Jackson, 76 P.2d 
1062, 182 Okl. 74—^Dunlap v. Dun¬ 
lap, 212 P. 608, 88 Okl. 200. 

Tex.—^Nicholas v. Holder, Civ.App., 
244 S.W.2d 313, error refused no 
reversible error. 

19 C.J. p 183 note 79. 

Purpose of statute providing that 
neither person divorced on ground 
of cruel treatment shall marry any 
other person for a period of twelve 
months after the divorce is to en¬ 
courage the remarriage of the di¬ 
vorced persons. 

Tex.—Nicholas v. Holder, Civ.App., 
244 S.W.2d 313, error refused no 
reversible error. 

16. Va.—Simpson v. Simpson, 175 S. 
E. 320, 162 Va. 621, 94 A.Li.R. 909. 

17. U.S.—Cummings v. U. S., D.C. 
Minn., 34 F.2d 284. 

Animlmeut of first marriage 

Marriage, void because entered in¬ 
to within one year after wife’s di¬ 
vorce, was not validated by subse¬ 
quent decree annulling wife’s mar¬ 
riage with former husband. 

U.S.—Cummings v. U. S., supra. 
Interlocutory order becoming final 
Where husband was divorced by in¬ 
terlocutory order, but entered into 
attempted marriage before order be¬ 
came final, his marriage to second 
woman was not validated by fact that 
interlocutory order of dissolution of 
first marriage became final after 
second marriage was contracted. 

U.S.—Gehm v. U. S., D.C.N.Y., 83 P. 
Supp. 1003. 

1& Ala.—^Evans v, Evans, 76 So. 95, 
200 Ala. 329. 

19. D.C.—^Abramson v. Abramson, 49 
P.2d 601, 60 App.D.C. 119. 
Validating statute inapplicable 

(1) A statute validating a mar¬ 
riage contracted while former mar¬ 


riage is in force, where such former 
marriage is subsequently dissolved 
by death or divorce and parties to 
subsequent marriage live together as 
husband and wife, does not operate 
to validate marriage by party before 
termination of prescribed period 
since the impediment to remarriage 
is the statutory prohibition and not 
a marriage then in force. 

D.C.—^Rhodes v. Rhodes, 96 F.2d 716, 
68 App.D.C. 313, certiorari denied 
59 act 99, 305 U.S. 632, 83 D.Ed. 
405. 

(2) A statute validating marriages 
contracted in violation of statute 
voiding marriages entered into be¬ 
fore expiration of certain time of di¬ 
vorce is by its terms inapplicable 
where the party prohibited from 
marrying subsequently contracts a 
valid marriage to a third spouse pri¬ 
or to the taking effect of the validat- 

Ill.—Childress v. Smith, 200 N.E. 179, 
362 Ill. 458. 

19.5 Mass.—Tierney v. Tierney, 126 
N.E.2d 413, 332 Mass. 414-—Royal 

V. Royal, 87 N.E.2d 850, 324 Mass. 
613—Vital V. Vital, 65 N.E.2d 206, 
319 Mass. 185. 

Knowledge of disability held shown 
Mass.—^Fraser v. Fraser, 133 N.B.2d 
236, 334 Mass. 4. 

Evidence held to show good faith 
Mass.—^Fraser v. Fraser, 147 N,E.2d 
165. 

Marriage in other state 

(1) Attempt by Massachusetts res¬ 
idents to avoid Massachusetts law 
through expedient of marriage cere¬ 
mony in another state is not the 
’’good faith” to which special con¬ 
sideration is extended by such stat¬ 
ute. 

Mass.—Fraser v. Fraser, 133 N.B.2d 
236, 334 Mass. 4. 

(2) Remarriage outside state gen¬ 
erally see infra subdivision b of this 
section. 

20. Utah.—Allred v. Wood. 270 P. 
1089, 72 Utah 427. 
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Common-law marriage arising from 
continued cohabitation 
U.S.—Castor v. U. S., D.C.Mo., 78 F. 
Supp. 760, affirmed C.A., 174 P.2d 
481, certiorari denied, 70 S.Ct. 45, 
338 U.S. 836, 04 L.Ed. 511, rehear¬ 
ing denied 70 S.Ct. 245, 338 U.S. 
901, 94 L.Ed. 555. 

Okl.—Mantz v. Gill, 296 P. 441, 147 
Okl. 199. 

21. U.S.—Kimball v. Folsom, D.C. 
La., 160 F.Supp. 482—Warrenberg- 
er V. Folsom, D.C.Pa., 140 F.Supp. 
610, affirmed, C.A., 239 F.2d 846. 
Ala.—Brand v. State, 6 So.2d 446, 
242 Ala. 15, certiorari denied 6 So. 
2d 450, 242 Ala. 349. 

La.—^Rhodes v. Miller, 179 So. 430, 
189 La. 288. 

N.Y.—In re Sokol off's Estate, 2 N.Y.S. 
2d 602, 166 Misc. 403—^Bamberger 

V, Bamberger, 217 N.Y.S. 675, 128 
Misc. 1. 

Heldlg V. Heldlg, 6 N.Y.S.2d 405. 
Okl.—Yeats V. State, 236 P. 62, 30 
Okl.Cr. 320. 

W.Va.—Cole v. State Compensation 
Com’r, 1 S.E.2d 877, 121 W.Va. Ill 
—Hall V. Baylous, 163 S.B. 293, 109 

W. Va. 1, 60 AL.R. 627. 

19 C.J. p 183 note 83. 

In Georgia 

(1) Where divorce decree forbade 
defendant to remarry, and such dis¬ 
ability was not removed, it constitut¬ 
ed a bar, rendering subsequent mar¬ 
riage in the state in which the decree 
was rendered invalid. 

Ga.—Bell v. Bell, 56 S.E.2d 289, 206 
Ga. 194. 

Brown v. Sheridan, 64 S.E.2d 636, 
83 Ga.App. 725. 

(2) Failure to refer in divorce 
judgment to disabilities of defendant 
leaves defendant under the disability 
of not being able to remarry. 

Ga.—Carnogio v. Carnegio, 55 S.E.2d 
683, 78 Ga.App. 821. 

(3) Where divorce decree prohibit¬ 
ed remarriage within sixty days after 
decree, remarriage of divorced wom¬ 
an before expiration of such time 



7A C.J.S. 


DIVORCE § 182 


•ary effect,2i*5 and it has been held that, where the 
.atute merely prohibits remarriage by a divorced 
erson within a specified time, but does not in terms 
eclare that such marriage shall be void, the mar- 
iage is not void, but voidable only.22 Prohibitory 
tatutes of this nature do not otherwise prevent the 
arties from being legally and fully divorced from 
11 obligations and duties toward each other.23 

Remarriage after void divorce, A subsequent 
aarriage to another person by a party to a void di- 
orce is void,23-5 and not merely voidable.23*io 

b. Remarriage outside State 

Under most authorities, statutes prohibiting the re¬ 


marriage of a divorced person within a certain time have 
no extraterritorial force and do not bar a second mar¬ 
riage in another state under whose laws It is validbut 
remarriage In another state will be considered invalid In 
the state where the divorce was granted where its stat¬ 
utes disclose a policy to regard as void all marriages vio¬ 
lating the prohibition, regardless of where performed. 

While there is a division of authority on the ques- 
tion,23.50 ijy the weight of authority, statutes or de¬ 
crees prohibiting or limiting the remarriage of a 
divorced person, being penal, have no extraterri¬ 
torial force or effect, and do not invalidate mar¬ 
riages beyond their borders,^^ unless by express 
terms or necessary implication such effect must be 


vas not invalid, where parties lived 
.ogether as husband and wife for 
'ourteen years thereafter, 
ja.—Brown v. Brown, 176 S.E. 28, 179 
Ga. 461. 

(4) However, where decree prohib- 
ted party from ever remarrying, she 
30 uld not thereafter contract a valid 
marriage. 

(ja.—^Baker v. Baker, 148 S.E. 151, 168 
Ga. 478. 

(5) Where wife obtained divorce, 
but husband’s disabilities under mar¬ 
riage contract were not removed, and 
he entered into second marriage con¬ 
tract, was divorced and had disabili¬ 
ties under second contract removed, 
and entered into third marriage con¬ 
tract while his flrst wife was still 
living, third marriage contract was 
invalid. 

Ga.—Gary v. Johnson, 82 S.E.2d 651, 
210 Ga. 686. 

21.5 Minn.—In re Kinkhcad’s Estate, 
57 N.W.2d 628, 239 Minn. 27. 

Statute not rendering marriage void 

In statute doiining marriage and 
establishing the formalities of the 
marriage contract, sentence to effect 
that certain marriages “not so con¬ 
tracted shall bo null and void” refers 
only to marrlagtjs not contracted ac¬ 
cording to formal itl os prescribed, 
and, thus, docs not operate on mar¬ 
riages contracted within six months 
after divorce of either party, so as to 
render such marriages void on ground 
that parties are incapable in law of 
contracting. 

Minn.—In ro Kinkhead's Estate, su¬ 
pra. 

22. D.C.—Thomas v. Murphy, 107 F. 

2d 268, 71 APP.D.G. 69. 

Mich.—Opdyko v. Opdyke, 212 N.W. 
95, 237 Mich. 417. 

Minn.—In re Ommang’s Estate, 235 
N.W. 629, 183 Minn. 92. 

Tex.—Ex parte Castro, 273 S.W. 795, 
115 Tex. 77. 

Gress v. Gres.s, Civ.App., 209 S.W. 
2d 1003, 15 A.L.lt.2d 700, error re¬ 


fused no reversible error—^Evans v. 
Hunt, Civ.App., 196 S.W.2d 710. 

19 C.J. p 183 note 84. 

Failure to Ini'tlate proceeding to open 
judgment 

Under Indiana law, a divorced 
spouse’s second marriage within two 
years after rendition of divorce judg¬ 
ment in violation of statute is not ab¬ 
solutely void, but merely voidable, 
and becomes unassailable if party 
against whom divorce was obtained 
initiates no proceeding to open Judg¬ 
ment within such period. 

Pa.—In re Thorn’s Estate, 46 A.2d 
258, 353 Pa. 603. 

Xu Oklahoma 

(1) The text rule has been fol¬ 
lowed. 

Okl.—^Plummer v. Davis, 36 P.2d 938, 
169 Okl. 374. 

(2) The marriage of a man and 
woman where one of them has been 
divorced from a former spouse less 
than six months is voidable at the 
suit, within six months, by the one 
whom such man or woman married. 
Okl.—In re Mo-se-che-he’s Estate, 107 

P,2d 999, 188 Okl. 228. 

(3) It has been said, however, that 
the marriage of a divorced person 
within the prohibited period is inval¬ 
id. 

Okl.—Yeats v. State, 236 P. 62, 30 Okl. 
Cr. 320. 

23. Okl.—Atkeson v. Sovereign 

Camp, W. O. W., 216 P. 467, 90 Okl. 
154, 32 A.L.R. 1108. 

23.5 Neb.—Yost v. Yost, 72 N.W.2d | 
689, 161 Neb. 164. 

Absolutely .void ab initio 
Wash.—In re Englund’s Estate, 277 
P.2d 717, 45 Wash.2d 708. 

Beasou for rule 

A husband and wife are still mar¬ 
ried when divorce between them is 
void. 

Vt.—Cook V. Cook, 76 A.2d 593, 116 
Vt. 374, reversed on other grounds 
72 S.Ct. 157, 342 U.S. 126, 96 L.Bd. 
146. 

Wash.—In rc Englund’s Estate, 277 P. 
2d 717, 46 Wash.2d 708. 
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Decree invalidated in other state 
Where wife was not personally 
served and did not enter appearance 
in Nevada divorce suit, and after hus¬ 
band had remarried in Nevada the 
wife obtained in New York separate 
maintenance proceedings a decree in¬ 
validating the Nevada divorce, the re¬ 
marriage was invalid. 

U.S.—Sutton V. Leih, Ill., 72 S.Ct. 398, 
342 U.S. 402, 96 L.Ed. 448, rehearing 
denied 72 S.Ct. 674, 343 U.S. 921, 96 
L..Ed. 1334. 

23.10 Wash.—^In re Englund’s Es¬ 
tate, 277 P.2d 717, 45 Wash.2d 708. 
23.50 Pa.—^Maurer v. Maurer, 60 A. 
2d 440, 163 Pa.Super. 264. 

24. U.S.—^Loughran v. Loughran, 
App.D.C., 54 S.Ct. 684, 292 U.S. 216, 
78 L.Ed. 1219, rehearing denied 64 
S.Ct. 861, 292 U.S. 615, 78 L.Ed. 
1474. 

Lembcke v. U. S., C.A.N.Y., 181 
F.2d 703—Wheelock v. Freiwald, 
C.C.A.MO., 66 F.2d 694. 

Fordham v. Marrero, C.C.A.Puer- 
to Rico, 273 F. 61. 

Ala.—Corpus Juris cited in Smith v. 
Goldsmith, 134 So, 651, 663, 223 
Ala. 155. 

Ariz.—^Horton v. Horton, 198 P. 1105, 
22 Ariz. 490. 

(^a.—^Brown v. Sheridan, 64 S.E.2d 
636, 83 Ga.App. 725—^Montgomery 

V. Gable, 7 S.E.2d 426, 61 Ga.App. 
859. 

111 .—Corpus Juris cited iu Criss v. 
Industrial Commission, 180 N.E. 
672, 574, 348 Ill. 75. 

Xowa.—Corpus Juris Secundum cited 
in Pickard v. Pickard, 45 N.W.2d 
269, 271, 241 Iowa 1307. 

Minn.—^In re Kinkhead’s Estate, 67 N. 

W. 2d 628, 239 Minn. 27. 

Mo.—^Beger v. Reger, 293 S.W. 414, 
316 Mo. 1310. 

N.J.—Chirelstein v. Chirelstein, 79 A. 

2d 884, 12 N.J.Super. 468. 

N.Y.—In re Peart's Estate, 97 N.Y.S. 
2d 879, 277 App.Div. 61—Beaudoin 
V. Beaudoin, 62 N.Y.S.2d 920, 270 
App.Div. 631. 

In re Kogan’s Estate, 118 N.Y.S. 
2d 706, 203 Misc. 739—^W'eis v. 
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g^ven to them.25 Hence the remarriage in another state where the marriage was celebrated, will be 
state of a divorced person within the period pro- recognized as valid in the latter state,25.6 or the state 
hibited by the statute of the state where the divorce in which the divorce was granted,2® or in any other 
was granted, if it is valid under tlie laws of the state,27 notwithstanding the state in which the 


Weis, 108 N.Y.S.2d 396, 202 Mlsc. 
101—^In re Cooke's Estate, 85 N.Y.S. 
2d 104, 195 Misc. 468—In re Pal¬ 
mer's Estate, 79 N.Y.S.2d 404, 192 
Misc. 385, opinion adhered to 82 
]Sr.Y.S.2d 818, 193 Misc. 411, affirmed 
90 N.Y.S.2d 179, 275 App.Div. 792— 
Boura v. Haskell, 43 N.Y.S. 2 d 877, 
182 Misc. 307—In re Sokololf’s Es¬ 
tate, 2 N.Y.S. 2 d 602, 166 Misc. 403— 
In re Green's Estate, 280 N.Y.S. 
692, 155 Misc. 641, affirmed In re 
Green’s Will, 284 N.Y.S. 370, 246 
App.Dlv. 583. 

Taegen v. Taegen, 61 N.Y.S.2d 
869, affirmed 71 N.Y.S.2d 402, 272 
App.Div. 871. 

Tenn.—Corpus Juris Secundum cited 
in Stephenson v. Stephenson, App., 
298 S.W. 2 d 36, 39. 

19 C.J. p 183 note 85. 

Foreign divorce see infra § 369. 

"Such a statute does not invalidate 
a marriage solemnized in another 
state in conformity with the laws 
thereof.” 

U.S.—Loughran v. Loughran, App.D. 
C., 54 S.Ct. 684, 687, 292 U.S. 216, 
78 Li.Ed. 1219, rehearing denied 64 
S.Ct. 861, 292 U.S. 615, 78 L.Bd. 
1474. 

Iowa.—Pickard v. Pickard, 45 N.W.2d 
269, 271, 241 Iowa 1307. 
a>reat weight of authority 
Tenn.—Stephenson v. Stephenson, 
App., 298 S.W,2d 36. 

Marriage of adulterer and corespond¬ 
ent 

The Pennsylvania statute which 
prohibits a husband or wife who has 
been divorced on ground of adultery 
from contracting marriage with co¬ 
respondent during life of former wife 
or husband applies only to residents 
of Pennsylvania divorced for adul¬ 
tery by decree of a Pennsylvania 
court; hence, where decedent, di¬ 
vorced by New York decree, went 
to Pennsylvania and married woman 
named as corespondent and then re¬ 
turned to New Yoi-k and continued 
to reside there until his death, the 
Pennsylvania statute was inappli¬ 
cable and did not Invalidate the 
marriage. 

N.Y.—In re Bonlay’s Estate, 111 N. 
Y.S.2d 263, 280 App.Div. 37. 

View in New York has long been 
that prohibitions against remarriage 
are, wherever possible, to be treated 
as in nature of penalties or restric¬ 
tions and not as incapacitating par¬ 
ties from contracting a valid mar¬ 
riage elsewhere. 

N.Y.—In re Peart's Estate, 97 N.Y.S. 
2d 879, 277 App.Div. 61. 

Support of first wife 
Statutory prohibition against re¬ 


marriage of defendant following de¬ 
cree of divorce against him for adul¬ 
tery, while not applicable to new 
marriage contracted outside of New 
York, is not for that reason to be al¬ 
together ignored when court is pre¬ 
sented with problem of making ade¬ 
quate provision for support of inno¬ 
cent first wife, and her needs are 
first to be taken into account and not 
the needs of defendant’s second wife. 
N.Y.—^Brooks v. Brooks, 38 N.Y.S.2d 
224. 

Motion to vacate separation denied 
Husband’s motion to vacate or¬ 
der granting wife a separation was 
properly denied, where it appeared 
that the marriage had taken place 
within three years after his former 
wife had obtained a judgment of di¬ 
vorce in Massachusetts forbidding 
him to remarry within the statutory 
period of three years. 

N.Y.—^Maier v. Maier, 33 N.Y.S.2d 
1008, 263 App.Div. 1041, appeal de¬ 
nied 35 N.Y.S.2d 280, 264 App.Div. 
746, motion dismissed 43 N.E.2d 
73, 288 N.Y. 670. 

25. Va.—^Heflinger v. Heflingor, 118 
S.E. 316, 136 Va. 289, 32 A.L.R. 
1088. 

Wis.—White V. White, 168 N.W. 704, 
167 Wis. 615. 

19 C.J. p 183 note 86 . 

35.5 U.S.—^Wheelock v. Freiwald, C. 

C.A.MO., 66 F.2d 694. 

Iowa.—Pickard v. Pickard, 46 N.W. 

2d 269, 241 Iowa 1307. 

N.J.—Corpus Juris Secundum cited 
in Chirelstcin v. Chlrelstein, 73 A. 
2d 628, 632, 8 N.J.Super. 504, modi¬ 
fied on other grounds 79 A.2d 884, 
12 N.J.Supcr. 468. 

25. U.S.—Lembcke v. U. S., aA.N. 
Y., 181 F.2d 703. 

Ala.—^Boyles v. Wallace, 93 So. 908, 
208 Ala. 213. 

Iowa.—^Houston v. Houston, 204 N. 

W. 239, 200 Iowa 162. 

N.J.—-Corpus Juris Secundum cited 
in Chlrelstein v. Chirelstcin, 73 A. 
2 d 628, 8 N.J.Supcr. 504, modified 
on other grounds 79 A.2d 884, 12 N. 
J.Super. 468, stating New York 
law. 

N.Y.—Fisher v. Fisher, 166 N.B. 460, 
250 N.Y. 313, 61 A.L,.B. 1623. 

In re Peart's Estate, 97 N.Y.S. 
2d 879, 277 App.Div. 61. 

Weis V. Weis, 108 N.Y.S.2d 396, 
202 Misc. 101—In re Cooke’s Es¬ 
tate. 85 N.Y.S. 2 d 104. 196 Misc. 468 
—In re Palmer’s Estate, 79 N.Y.S. 
2d 404, 192 Misc. 385, opinion ad¬ 
hered to 82 N,Y.S, 2 d 818, 193 Misc. 
411, affirmed 90 N.Y.S. 2 d 179, 27 5 
App.Div. 792—^In re O’Keefe, 300 
N.Y.S. 27, 164 Misc. 473. | 
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In re Hayes’ Estate, 103 N.Y.S. 
2d 145—Taegen v. Taegen, 61 N.Y 
S. 2 d 869, affirmed 71 N.Y.S. 2 d 402 
272 App.Div. 871. ’ 

Okl.—^Yeats v. State, 236 P. 62 30 
Okl.Cr. 320. 

Tenn.—Stephenson v. Stephenson 
App., 298 S.W.2a 36, stating Ala- 
bama law. 

Wyo.—Hoagland v. Hoagland, 193 p 
843, 27 Wyo. 178, 32 A.L.R. 1104 . 
19 C.J. p 183 note 88 . 

Season for rule 

The validity of a marriage contract 
is to be determined by the law of 
the state where it is entered into. 
N.Y.—Beaudoin v. Beaudoin, 62 N.Y. 
S.2d 920, 270 App.Div. 631. 

Boura v. Haskell, 43 N.Y.S. 2 d 
877, 182 Misc. 307. 

Beoognltlon as matter of comity 
N.Y.—^D’Arcangelo v. D’Arcangelo, 
102 N.Y.S.2d 100 , 277 App.Div. 644. 

Brothman v. Brothman, 45 N.Y. 
S. 2 d 819, 182 Misc. 400. 

Public poUcy held not opposed to 
recognition. 

Minn.—In re Kinkhcad’s Estate, 67 
N.W. 2 d 628, 239 Minn. 27. 

Common-law marriage 
N.Y.—^In re Schneider’s Will, 131 N. 
Y.S.2d 216, 206 Misc. 18. 

Such a marriage is not void ab 
initio, but is at most voidable, where 
the statute is not extraterritorial in 
operation and not comprehended 
within the terms of another statute 
invalidating marriages concluded in 
another Jurisdiction between persons 
domiciled in the state, which are de¬ 
clared illegal by preceding sections. 
U.S.—Loughran v. Loughran, App.D. 
a, 64 S.Ct. 684, 202 U.S. 216, 78 L. 
Ed. 1219, rehearing denied 54 S.Ct 
861, 292 U.S. 616, 78 L.Ed. 1474. 

Marriage to nonresident 
The statute providing that mar¬ 
riages solemnized in another state by 
parties intending to reside in Geor¬ 
gia shall have same legal consequenc¬ 
es as if solemnized In Georgia could 
have no extraterritorial application 
to citizen of another state who in 
good faith contracted marriage in 
that state with Georgia resident who 
was subject to Georgia divorce de¬ 
cree prohibiting him from remarry¬ 
ing in Georgia. 

Ga.—^Montgomery v. Gable. 7 S.E.2d 
426, 61 Ga.App. 859. 

27, Colo.—^Bauer v. Abrahams, 216 
P. 269, 73 Colo. 609. 

Ill.—Crlss V. Industrial Commission, 
180 N.K. 572, 348 Ill. 76. 

N.Y.—People on Inf. of Bolinski v. 
Bolinski, 122 N.Y.S.2d 16. 
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marriage was contracted has a statute similar to the 
statute of the state where the divorce was granted.^* 

According to some authorities the rule applies 
even though the parties go to such other state to 
evade the law of ^eir domicile,29 although the con¬ 
trary rule has support.^® 

On the other hand, a state has authority to de¬ 
clare what marriages between its citizens shall be 
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recognized as valid though entered into out of the 
state during the prohibited period,91 and the general 
rule that marriage outside of the state in which the 
divorce was granted will be recognized as valid does 
not apply where the statutes of the state in which 
the divorce was granted expressly provide that a 
marriage contracted within the prohibited period 
"shall be deemed void,”92 or declare incapacity to 
contract marriage,®^ or disclose a state policy which 


Tex.— Vickers v. Faublon, Civ.App., 
224 S.W. 803. 

—^Fisch v. Marler, 97 P.2d 147, 

1 Wash.2d 698. 

19 C.J. P 184 note 89. 

“If the marriage is valid where it 
was made, it will be deemed valid 
everywhere." 

N.y.—Boura v. Haskell, 43 N.Y.S.2d 
877, 879, 182 Misc. 307. 

28. Ala.—Smith v. Goldsmith, 134 
So. 651, 223 Ala. 155. 

Iowa.— Farrell v. Farrell, 181 N.W. 

12, 190 Iowa 919. 

19 CJ. P 184 note 90. 

29. Ala.—Smith v. Goldsmith, 134 
So. 651, 223 Ala. 155. 

Xriz ,—^Horton v. Horton, 198 P. 1106. 
22 Ariz. 490. 

N.T.—Boura v. Haskell, 43 N.T.S.2d 
877, 182 Misc. 307. 

19 C.J. p 184 note 91. 

80. N.C.—Williams v. Oates. 27 N.C. 
535. 

Pa.—^Maurer v. Maurer, 60 A.2d 440, 
163 Pa.Super. 264. 

Tenn.—Stephenson v, Stephenson, 
App., 298 S.W.2d 36. 

Xn Massaohnsetts 

(1) By express provision a mar¬ 
riage is deemed void whore persons 
go into another state and are mar¬ 
ried with the intent of evading the 
statutory prohibition of remarriage, 
even though one of the contracting 
parties acted in good faith without 
knowledge of the statutory prohibi¬ 
tion. 

Mass.—Murphy v. Murphy, 144 N.E. 
394, 249 Ma.ss. 562. 

(2) The same rule applies where 
parties married in another state be¬ 
fore divorce became absoluta 
Mass.—^Fraser v. Fraser, 133 N.E.2d 

236, 333 Mass. 640—Wright v. 

Wright, 162 N.E. 894, 264 Mass. 
453. 

(3) In order that the statute ap¬ 
ply, not only must one of the parties 
have had a domicile in Massachu¬ 
setts, but it must be found that that 
party had the intention to continue 
to have a domicile therein. 

Mass.—Sweeney v. Kennard, 120 N.E. 
2d 910, 331 Mass. 642—Atwood v. 
Atwood, 8 K.E.2d 916, 297 Maas. 229 
—^Palmer v. Palmer, 163 N.B. 879, 
265 Mass. 242. 

(4) Whether persons marrying in 
another state before husband’s pre- 

27A C.J.S.—49 


vious Massachusetts divorce had be¬ 
come final intended, at time of mar¬ 
riage, not to retain domicile in 
Massachusetts, so as to invalidate 
the marriage, was a auestion of fact 
in wife's subsequent divorce suit, 
and wife had burden of proof; evi¬ 
dence warranted finding that parties 
retained domicile in Massachusetts 
after their marriage, and did not in¬ 
tend to give up residence or domi¬ 
cile, and hence marriage was invalid. 
Mass.—^Levanosky v. Levanosky, 42 
N.E.2d 661, 311 Mass. 638. 

(5) Where as a question of fact 
the party prohibited from remarry¬ 
ing is not such a resident and re¬ 
marries outside of Massachusetts, it 
will be assumed that such marriage 
is valid, even though the parties mar¬ 
ried there to evade the prohibition 
of Massachusetts law. 

Mass.—^Atwood v. Atwood, 8 N.B.2d 
916, 297 Mass. 229—^Palmer v. 

Palmer, 163 N.B. 879, 265 Mass. 242. 

(6) Entry of decree dismissing li¬ 
bel for divorce imported the finding 
of every fact essential to support it, 
including finding that the parties in¬ 
tended to continue to reside in Mas¬ 
sachusetts after their marriage in an¬ 
other state, which would have been 
invalid if performed in Massachu¬ 
setts, and hence marriage was void. 
Mass,—^Levanosky v. Levanosky, su¬ 
pra. 

(7) Evidence held sufficient to 
show that parties did not intend to 
continue to be domiciled in Massa¬ 
chusetts. 

Mass.—Sweeney v. Kennard, 120 N.E. 
2d 910, 831 Mass. 542. 

(8) Under a prior provision, both 
parties to the marriage must have 
intended to evade the provisions of 
the statute In order for its inhibi¬ 
tion to be applied, and if one party 
was Innocent the marriage would be 
valid. 

I^ass.—Gardner v. Gardner, 122 N.E. 

308, 232 Mass. 253. 

19 C.J. p 184 note 92 [a]. 

31- Mass.—Murphy v. Murphy, 144 
N.E. 304, 249 Mass. 552. 

Minn.—In re Kinkhead's Estate, 67 
N.W.2d 628, 239 Minn. 27. 

Vt,—Wheelock v. Wheelock, 154 A. 
665, 103 Vt 417. 

Va.—Hofllnger v. Heflinger, 118 S.E. 
316, 136 Va. 289, 32 A.L.R. 1088. 
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Saane principles as if marriage with¬ 
in state 

In determining whether marriage, 
contracted between parties in anoth¬ 
er Jurisdiction while husband was 
prohibited from remarrying under 
statute prohibiting party from whom 
divorce was granted to marry with¬ 
in two years after decree had be¬ 
come absolute, could be afilrmed on 
parties continuing to live together 
as husband and wife until after ex¬ 
piration of two-year period, case 
would be governed by same princi¬ 
ples as though marriage had been en¬ 
tered into within commonwealth. 
Mass.—Vital v. Vital, 65 N.E.2d 206, 
319 Mass. 185. 

Belief as to freedom to marry 
Where marriage was contracted be¬ 
tween parties in another Jurisdic¬ 
tion at time before husband's di¬ 
vorce from prior wife had become 
final and while husband was pro¬ 
hibited from remarrying under stat¬ 
ute, and wife contracted marriage 
in full belief that husband had se¬ 
cured divorce from prior wife and 
was free to marry her, marriage be¬ 
came valid on parties continuing to 
live together as husband and wife un¬ 
til after removal of the impediment 
to the marriage by expiration of two 
years from time that divorce decree 
became absolute. 

Mass.—Vital v. Vital, supra. 

32. N.Y.—^In re Peart’s Estate, 97 N. 
Y.S.2d 879, 277 App.Div. 61. 

Okl.—^Atkeson v. Sovereign Gamp, W. 
O. W., 216 P. 467, 90 Okl. 164, 32 A. 
L.R. 1108. 

Utah.—Sanders v. Industrial Com¬ 
mission, 230 P. 1026, 64 Utah 372. 
Wash.—^In re Kienstra, 276 P. 294, 
151 Wash. 424, modified on other 
grounds 282 P. 221, 154 Wash. 163. 
W.Va.—McManus v. State Compensa¬ 
tion Com’r, 169 S.E. 172, 113 W.Va. 
566. 

19 C.J. p 184 note 93. 

33. U.S.—^Petition of Mayall, D.C. 
Pa., 164 F.Supp. 566. 

Or.—^In re Ott's Estate, 238 P.2d 269, 
193 Or. 262—^McLennan v. McLen¬ 
nan, 50 P. 802, 31 Or. 480, 482, 66 
Am.S.R. 835, 38 L.R.A. 863. 

Pa.—Maurer v. Maurer, 60 A.2d 440, 
163 Pa.Super. 264. 

19 C,J. p 184 note 94. 

Prior marriage not dissolved 
Bemarriage outside state in which 
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regards as void all marriages in disregard of the 
statutory restriction, wherever the marriages are 
celebrated,34 as, for instance, where the statute pro¬ 
hibits the remarriage of the innocent as well as the 
guilty party and is therefore not penal in its na- 

ture.35 

A fortiori, under such statutes, if it appears that 
the parties, being domiciled in the state, have gone 
to another jurisdiction with the primary intent of 
evading the law and marr3ring in defiance of it, 
the marriage will be held void.33 However, it has 
been held that a marriage entered into by a person 
who has in good faith removed to another juris¬ 
diction, not for the mere purpose of the marriage 
or to evade the rigor of the local law, but to estab¬ 
lish a domicile, will be held valid,37 although the 
contrary has also been held.38 So, also, where a 
party not a resident of the state in which the di¬ 
vorce was obtained remarries in another state un¬ 
der whose laws such marriage is valid, the mar¬ 
riage will be sustained in the state of the party’s 


domicile notwithstanding under its statutes a sim¬ 
ilar prohibition exists, restricted however, to di¬ 
vorces obtained in the courts of the state.^d 

It has been held that a statute rendering void the 
remarriage of parties to the divorce within a 
certain time will not be enforced in another state 
if the marriage is valid under the laws of the state 
in which the ceremony was performed ;40 but a 
second marriage which is invalid where performed, 
as by reason of recognition of the restricted nature 
of the divorce, will not be enforced in another 
state,4i including the state in which the divorce was 
granted and likewise a marriage performed 
notwithstanding a statute of the state in which the 
divorce was obtained providing that the prior mar¬ 
riage be not deemed dissolved until expiration of a 
certain time will not be enforced in other states.42 

It has been held that, where the law of the state 
in which the divorce is obtained imposes no re¬ 
strictions on remarriage, either party may validly 


divorce was granted will not be valid 
where statute of such state provides 
that the prior marriage be not 
deemed dissolved until expiration of 
certain period of time. 

Cal.—^Means v. Means, 104 P.2d 1066, 
40 C.A.2d 469. 

Va.—^Heflinger v. Heflinger, 118 S.B, 
316, 136 Va. 289, 82 A.L..R. 1088. 

34. U.S.—Cummings v. U. S., D.C. 
Minn., 34 F.2d 284. 

Okl.—^Atkeson v. Sovereign Camp, W. 
O. W., 216 P. 467, 90 Okl. 154, 32 A, 
L.R. 1108. 

Teats V. State, 236 P.2d 62, 80 
OkLCr. 320. 

Pa.—^Maurer v. Maurer, 60 A.2d 440, 
163 Pa.Super. 264. 

Tenn.—Bennett v. Anderson, 101 S.W. 

2d 148, 20 Tenn.App. 623. 

Vt.—Wheelock v. Wheelock, 154 A. 
666, 103 Vt. 417. 

Wash.—.Pisch v. Marler, 97 P.2d 147, 
1 Wash,2d 698. 

Wis.—White v. White, 168 N.W. 704, 
167 Wis. 616. 

19 C.J. p 184 note 95. 

Corpus Juris referred to for coUa- 
tlou of cases 

Ariz.—Horton v. Horton, 198 P. 1106, 
1107, 22 Ariz. 490. 

35. Ala.—Brand v. State, 6 So.2d 
446, 242 Ala. 25, certiorari denied 
6 So.2d 450, 242 Ala. 349. 

Ill.—People V. Prouty, 104 N.B. 387, 
262 Ill. 218, 61 L.R.A.,N.S., 1140, 
Ann.Cas.l915B 155. 

Okl.—Atkeson v. Sovereign Camp, W. 

O. W., 216 P. 467, 90 Okl. 164, 32 
A.L.R. 1108. 

Or.—In re Ott's Estate, 238 P.2d 269, 
193 Or. 262—Huard v. McTelgh, 232 

P. 668, 113 Or. 279, 39 A.Li.R. 628. 

19 C.J. p 184 note 96. 


36. Ala.—^Brand v. State, 6 So.2d 
446, 242 Ala. 25, certiorari denied 
6 So.2d 450, 242 Ala. 349. 

Ill.—Lincoln v. Riley. 217 Ill.App. 671. 
Okl.—Harvey v. State, 238 P. 862, 31 
OkLCr. 299, 61 A.L.R. 321. 

Wash.—Knoll v. Knoll, 176 P. 22, 104 
Wash. 110, 11 A.L.R. 1391. 

19 O.J. p 185 note 97. 

Buie as to law of place of marriage 
Inappllcahle 

Where divorce decrees contained 
provisions, in accordance with stat¬ 
ute, against another marriage within 
sixty days, but parties sought to 
evade the statute by being married 
in another state, validity of the sub¬ 
sequent marriages was not to be de¬ 
termined under the general rule that 
validity of a marriage is determined 
by law of the place where contracted. 
Ala.—^Brand v. State, 6 So.2d 446, 242 
Ala. 25, certiorari denied 6 So.2d 
450, 242 Ala. 349. 

37. Iowa.—Webster v. Modern Wood¬ 
men of America, 186 N.W. 659, 192 
Iowa 1376. 

Wis.—Owen v. Owen, 190 N.W. 363, 
178 Wis. 609, 32 A.L.R. 1100. 

19 C.J. p 185 note 98. 

Intent to change domicile held not 
shown. 

Ill.—Lincoln v. Riley, 217 IILApp. 
671. 

38. Tenn.—Newman v. Kimbrough, 
Ch.App., 59 S.W. 1061. 

39. Wis.—^Fitzgerald v. Fitzgerald, 
246 N.W. 680, 210 Wis. 543, fol¬ 
lowed in 246 N.W. 683, 210 Wis. 
550. 

40. Minn.—^In re Ommang’s Estate, 
235 N.W. 529, 183 Minn. 92. 
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Intent to evade prohibition 

That parties came to Minnesota to 
evade Wisconsin statute invalidating 
marriage within less than a year 
after divorce was held no ground 
for holding Minnesota marriage void 
in Minnesota. 

Minn.—In re Ommaiig's Estate, su¬ 
pra. 

41. N.Y.—^Earle v. Earle, 126 N.T.S. 

317, 141 App.Div. Cll. 

Or.—Huard v. McTcigh, 232 P. 668, 
113 Or. 279, 39 A.L.R. 628. 

“If the marriage ... is void 
where made, it will be deemed void 
everywhere." 

N.Y.—Boura v. Haskell, 43 N.T.S.2d 
877, 879, 182 Misc. 307. 

41.5 N.Y.—^Beaudoin v. Beaudoin, 62 
N.Y.S.2d 920, 270 App.Div. 631. 

LaUock V. LaRock, 85 N.T.S.2d 
654, 193 Misc. 1053—Boura v. Has¬ 
kell, 43 N.Y.S.2d 877, 879, 182 Misc. 
307. 

Distrlot of Columbia 
D.C.—Oliver v. Oliver, 185 F.2d 429, 
87 XJ.S.App.D,C. 334. 

4a, Ariz.—^Hack v. Industrial Com¬ 
mission, 248 P.2d 863, 74 Ariz. 305. 
D.C.—Oliver v. Oliver, 185 F.2d 429, 
87 U.S.APP.D.C. 334. 

W.Va.—^Johnson v. State Compensa¬ 
tion Corner, 179 S.E. 814, 116 W.Va. 
232. 

Reason fox role 

Provision of statute or decree post¬ 
poning dissolution of former marriage 
is part of the decree and within the 
full faith and credit clause of the 
federal Constitution. 

Wis.—State V. Grengs, 33 N.W.2d 248, 
253 Wis. 248. 
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remarry even in a state in which the statutes pro¬ 
hibit remarriage within a specified timej^s un¬ 
der at least one statute the parties may not validly 
remarry within a certain time after a divorce ob¬ 
tained on certain grounds, even though such divorce 
was obtained in another state,^4 although this is 
not the case where the divorce was obtained on a 
ground other than one specified in the statute.^® 

Decree set aside. Where a husband secures a 
divorce in one state and marries a second wife in 
another state, and thereafter the first wife secures 
a judgment in the first state setting aside the divorce 
decree on the ground of fraud, the marriage to the 
second wife is void.^5.6 

§ 183. - Of Interlocutory Divorce 

The interpretation of an interlocutory decree is a 
question of law. While it is temporary and provisional, 
it settles the rights of the parties for the time being. 

The interpretation of an interlocutory decree of 
divorce is a question of law>5.50 

While an interlocutory decree docs not dissolve 
the marriage,^® or affect the status of the children 
who were born subsequent to its rendition ,n Js a 
judicial determination that the wife is not there¬ 
after cohabiting with her husband.^s Although 


DIVORCE §§ 182-184 

temporary and provisional, such a decree settles 
the rights of the parties for the time being until 
some action, proceeding, or motion is begun to 
change their status, and some order is made thereon 
having such effect^® 

When it is not appealed from and becomes final,®® 
an interlocutory decree as to the property rights 
adjudicated, as well as with respect to the adjudicat¬ 
ed right to divorce,®! has the same effect as an ab¬ 
solute decree. 

§ 184. - Of Limited Divorce 

A limited divorce substitutes for the common-law 
obligations of marriage the terms of the Judgment, which 
thereafter becomes the measure of the rights and du¬ 
ties of the parties. Unless the statute or decree provides 
otherwise, the property rights and interests of the parties 
usually remain unchanged. 

Although a limited divorce does not dissolve the 
marriage, see supra § 160, it substitutes for the com¬ 
mon-law obligation arising from the marriage the 
terms of the judgment, which is thereafter the 
measure of the rights and duties of the parties.®^ 
Since such a decree operates merely as a cessation 
of cohabitation, it does not preclude the parties from 
resuming the marital relation without a second cere¬ 
mony;®^ but subsequent matrimonial cohabitation 


43 . Mo.—^Reger v. Reger, 203 S.W, 
414, 316 Mo. 1810. 

GroiuLdB arising In otlier state 
Statute of another state prohibit¬ 
ing party obtaining divorce on no¬ 
tice by publication from remarrying 
within two years was held not ap¬ 
plicable to divorce obtained in this 
state on grounds arising in other 
state. 

Ky.—Sparks v. Sparks, 284 S.W. 1111, 
215 Ky. 508. 

44. Under statute snbsegnently re- 
pealed 

Ill.—^Mosholdor v. Industrial Com¬ 
mission, ICO N.E. 835, 329 Ill. 407 
—Stevens v. Stevens, 130 N.E, 785, 
304 Ill. 207. 

4,5. Ill.—-Cris.s V. Industrial Commi.s- 
slon, 180 N.E. 672, 348 Ill. 7J>— 
Powell V. Powell, 118 N.E. 780, 282 
Ill. 357. 

45.5 Conn.—Mazzei v. Cantales, 112 
A.2d 205, 142 Conn. 173. 

45.50 Cal.—Rtickor v. Recker, 223 P. 
2d 479, 30 C.2d 324. 

Lane v. Lane, 265 P.2d 110, 117 
aA.2d 247. 

Determinative portions of decree held 
severable 

Cal,—GudelJ v. Gudelj, 269 P.2d 650, 
41 C.2d 202. 

46. See supra 9 161. 

47. Cal.—In re Walker, 168 P. 689, 
176 C. 402. 

48. Cal.—^London Guarantee & Ac¬ 


cident Co. V. Industrial Accident 
Commission, 184 P. 864, 181 C. 460. 
19 C.J. p 185 note 3. 

Contract or agreement 

(1) An interlocutory Judgment of 
divorce, so far as it determines the 
rights of the parties, is a contract 
or agreement for a separation within 
a statute freeing the husband from 
liability for support when the wife 
lives separate from him by agree¬ 
ment. 

Cal.—London Guarantee & Accident 
Co. V. Industrial Accident Commis¬ 
sion, supra. 

(2) Interlocutory decree as con¬ 
tract generally see supra § 161 b. 

49. Cal.—^Llewellyn Iron Works v. 

Industrial Accident Commission, 
214 1*. 846, 191 C. 28—London 
Guarantee & Accident Co. v. In¬ 
dustrial Accident Commission, 184 
P. 864, 181 C. 460. 

Action for tort see supra § 179. 

Duty to support see Husband and 
Wife 9 15 c(3). 

50- N.Y.—^In re Albrecht’s Estate, 
194 N.Y.S, 432, 118 Misc. 737. 

19 C.J. p 185 note 4. 

Effect of final Judgment 
Where an interlocutory decree pro¬ 
vides for the entry of a final judg¬ 
ment of divorce, such final Judgment 
defines the rights and duties of the 
parties to the action. 

N.Y.—^Hockeborn v. Hockeborn, 17 N. 
Y.S.2d 41. 


51. Cal.—Campbell v. Campbell, 238 
P.2d 81, 107 C.A.2d 782, 846—Newell 
V. Los Angeles County Super. Ct., 
149 P. 998, 27 C,A. 343. 

52. Ala.—^Ex parte State ex rel. Tis- 
sier, 106 So. 866, 214 Ala. 219. 

N.Y.—^People v. Jansen, 191 N.E. 17, 
264 N.Y. 364. 

S.C.—Corpus Juris guoted in Scheper 
v. Scheper, 118 S.E. 178, 181, 125 
S.C. 89. 

19 C. j. p 185 note 9. 

"Such a divorce is only a legal sep¬ 
aration; the marriage continuing in 
regard to every thing not necessarily 
withdrawn from its operation by the 
decree.” 

Ala.—^Drake v. Drake, 80 So.2d 268, 
270, 262 Ala. 609—McWilliams v. 
McWilliams, 112 So. 318, 319, 216 
Ala. 16. 

Separate domicile 

(1) A wife, given a decree a mensa 
et thoro, is free to have a separate 
domicile from her husband, and her 
domicile does not follow his when he 
moves. 

N.Y.—^Dlxon V. Dixon, 177 N.Y.S. 63, 
107 Misc. 666. 

Pa.—Hensinger v. Hensinger, 6 Pa. 
Dist. & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.R. 38. 

(2) Separate domicile after abso¬ 
lute divorce see supra § 178. 

53. N.Y.—^In re Smith’s Estate, 275 
N.Y.S. 646, 243 App.Div. 348. 
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does not render a judgment of limited divorce a 
nullity.®^ 

The property rights and interests of the parties 
usually remain unchanged,®® except where a stat¬ 
ute provides otherwise;®®*® or under authority of 
statute, the decree may expressly provide for the 
disposition of the property of the parties,®® or 
adjust their respective property interests.®®*® 

Under statute, a decree of separation from bed 
and board may confer on both husband and wife all 
the rights of property, business, and contracts as if 
unmarried;®®*^® and it has been held that the wife’s 
capacity to contract and to sue and be sued after a 
limited divorce is the same as though she had never 
been married.®'^ With respect to tenancy by the 
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entireties, persons one of whom has divorced the 
other for cruelty, although the divorce is only a 
limited one, are not one person.®*^*® 

Most of the benefits to be obtained by a wife in a 
proceeding for a divorce from bed and board have 
been said to flow from an order for permanent ali- 
mony.®'^-^® 

§ 185. Evidence of Fact of Divorce 

When obtainable, a copy of the decree reciting all the 
Jurisdictional facts should be produced to prove a divorce; 
parol evidence Is admissible where the records have been 
destroyed. 

When obtainable, an exemplified copy of the de¬ 
cree should be produced for the purpose of prov- 


54. N.T.—Washburn v. Washburn, 
244 N.T.S. 84, 137 Misc. 658. 

55. Ala.—Ex parte State ex rel. Tis- 
sier, 106 So. 866, 214 Ala. 219. 

Ky.—Stevens v. Stevens, 231 S.W.2d 
49, 813 Ky. 294. 

Md.—^Bishop V. Safe Deposit & Trust 
Co. of Baltimore, 185 A. 335, 170 
Md. 615—^Roberts v. Roberts, 154 
A. 95. 160 Md. 513. 

N.J.-—Lavino v. Davino, 130 A.2d 369, 
23 N.J. 635. 

Dorf V. Tuscarora Pipe Line Co., 
136 A2d 778, 48 N.J.Super. 26. 
Pa.—^Hensinger v. Hensinger, 6 Pa. 
Dist. & Co.2d 767, 26 Leh.L.J. 506, 
18 Monroe L.R. 38—^In re Broke- 
hofC’s Estate, 9 Pa.Dist. & Co. 544, 
23 Sch.Leg.Rec. 41. 

Wis.—Weber v. Weber, 44 N.W.2d 
571, 267 Wis. 613. 

19 C.J. p 185 note 10. 

Realty held as tenants by entireties 
(1) Decree granting divorce a 
mensa does not affect title to realty 
held by husband and wife as ten¬ 
ants by entireties. 

Md.—Keen v. Keen, 60 A.2d 200, 191 
Md. 31. 

<2) Effect of absolute divorce see 
supra § 180 b (2). 

Wife’s right of inheritance retained 
Ky ,—Coleman v. Coleman, 269 S.W.2d 
730. 

Joinder in conveyance 
Under Nebraska law, where divorce 
is not absolute, but only from bed 
and board and for separate mainte¬ 
nance^ divorced husband cannot 
make a valid conveyance of realty 
without Joinder of wife, unless she is 
a nonresident of the state. 

U.S.—O'Malley v, Yost, C.ANeb.. 186 
F.2d 603, rehearing denied 189 F.2d 
331. 

Taking against will 
Judgment of separation obtained 
by wife did not deprive wife of priv¬ 
ilege of election to take against hus¬ 
band's will. 


N.T.—In re Smith's Estate, 276 N. 

T.S. 646, 243 App.Div. 348. 

55.5 N.J.—^Lavino v. Lavino, 130 A 

2d 369, 23 N.J. 635. 

Constitutionality and retroactive ef¬ 
fect of statute 

<1) Statute providing that for and 
during time that any judgment for 
divorce from bed and board shall re¬ 
main in force and effect, all proper¬ 
ty rights of parties shall be as 
though a judgment of absolute di¬ 
vorce had been entered is not uncon¬ 
stitutional because applicable to lim¬ 
ited divorce and not to decree of sep¬ 
arate maintenance. 

N.J,—^Lavino v. Lavino, supra. 

(2) Such statute does not operate 
to dislodge any inchoate right previ¬ 
ously existing and so has no retro¬ 
active effect when applied to a lim¬ 
ited divorce obtained prior to effec¬ 
tive date of statute. 

N.J.—^Lavino v. Lavino, supra. 

Xu Xiouisiana 

(1) In action by plaintiff as tutor 
of minor children to recover a ring 
allegedly inherited by the children 
from their deceased mother, against 
defendant who claimed the ring as a 
wedding gift from plaintiff, where 
defendant called plaintiff in war¬ 
ranty to defend defendant’s title to 
the ring, exception of no cause of 
action was properly sustained to the 
call, where Judgment of separation 
from bed and board had been ren¬ 
dered between the parties, in view 
of the codal article that in such 
event, the party to the marriage 
shall lose all the donations the oth¬ 
er party may have conferred by the 
marriage contract. 

La.—Stone v. Stone, App., 26 So.2d 

716. 

(2) Louisiana judgment for sep¬ 
aration from bed and board, under 
Louisiana law, disposes of property 
rights between husband and wife to 
extent that husband and wife be¬ 
come joint tenants or tenants in com¬ 
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mon, with the resultant right of ei¬ 
ther spouse to maintain partition 
suit against the other, and reconcili¬ 
ation of spouses does not reestab¬ 
lish property rights as such rights 
existed before such judgment. 

Tex.—Quinn v. Quinn, Civ.App., 216 
S.W.2d 1001, refused no reversible 
error. 

50- Ala.—^Ex parte State ex rel. Tis- 
sier, 106 So. 866, 214 Ala. 219. 

19 C.J. p 185 note 11. 

Disposition of property generally see 
infra §§ 291-302. 

Savings from alimony 
Whore, by statute, after the di¬ 
vorce the wife had "capacity to ac¬ 
quire and dispose of such property, 
as she might procure by her own 
industry • . . or in any other 

manner,” it was held that on the 
wife's death the husband had no 
right to the accumulation of savings 
from her allowance of alimony 
granted her on a divorce a mensa et 
thoro. 

N.C.—^Darden v. Joyner, 31 N.C. 339. 

56.5 Nob.—Shomaker v. Shomaker, 
88 N.W,2d 221, 166 Neb. 164. 

56.10 N.D.—Novak v. Novak, 24 N. 
W.2d 20, 74 N.D. 672. 

57. Ky.—CoHLnbarger v. Cofflnbarg- 
er, 203 S.W. 533, 180 Ky. 704. 

19 C.J. p 185 note 12. 

Suit for tort see supra § 179. 
Action to recover possession of real¬ 
ty 

Where husband and wife occupied 
home owned by wife, wife obtain¬ 
ing decree of separation could main¬ 
tain action to recover immediate pos¬ 
session of realty without giving no¬ 
tice to husband to vacate. 

N.Y.—Wright V. Wright, 67 N.Y.S.2d 
63, 188 Misc. 268. 

67.5 D.C.— Tendrlch v. Tendrich, 
193 P.2d 368, 90 U.S.App.D.C. 61. 

Property held by entirety generally 
I see supra § 180 b (2). 

57.10 I>a.—McFarland v. McFarland, 
107 A.2d 615, 176 Pa.Super. 842. 
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ing a divorce,58 and will not be sufficient proof un¬ 
less it recites all the jurisdictional facts.58 A di¬ 
vorce decree or judgment will not be received in 
evidence, over timely objection, unaccompanied by 
the other parts of the record.58.5 

Generally, the fact of a divorce may not be es¬ 
tablished by general repute or the testimony of a 
witness;®® but where the records have been de¬ 
stroyed, parol evidence is admissible to show a di¬ 
vorce;®^ and affirmative proof that a judgment of 
divorce has not been entered may be sufficient to 
overcome parol testimony that a divorce has been 
granted.®^-® In a proceeding to establish heirship, 
conversations touching on relationships, duties dis¬ 
charged, and obligations performed, interest in a 
child or children—care, solicitude, or the absence 
thereof—are admissible to prove divorce where the 
circumstances make the establishment thereof by 
record proof impracticable.®^-!® 
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It'has also been held that the granting of a di¬ 
vorce may be presumed from protracted separation 
with a subsequent marriage of the parties,®^ and 
where no evidence appears as to whether an appeal 
was taken, or relief was sought, from an interlocu¬ 
tory decree of divorce, the fact that the parties were 
remarried creates a very strong and reasonable in¬ 
ference that a final decree of divorce was en¬ 
tered ;®2-5 but as a general rule no presumption of 
divorce arises from the subsequent remarriage of 
the person claiming to be, but who was not actual¬ 
ly, divorced.®® Where the record is silent as to the 
cause inducing the bringing of suit for divorce, the 
divorce judgment is competent as evidence only to 
the extent of establishing who was adjudged the 
divorce.®®*® 

Particular evidence adduced has been held suffi¬ 
cient to show a divorce,®®-!® or the absence there- 
of,®®*!® or insufficient to show a divorce,®®-®® or the 
absence thereof.®®-®® 


58. Neb.—^Hope v. Twarllngf, 198 N. 

W. 161, 111 Neb. 793. 

Tex.—^U. S. Fidelity & Guaranty Co. 
V. Henderson, Civ.App., 63 S.W.2d 
811. 

19 C.J. p 179 note 20. 

Big'b.t to certifloate 
Statute requiring recital that 
court’s fact findings and conclusions 
of law will operate as divorce decree 
after six months, If specified action 
has not been taken, entitles party to 
nothing more than certificate of 
what county court’s records show 
after such time. 

Colo.—^Laizuro v. Baker, 14 P.2d 486, 
91 Colo. 292. 

Exemplified copy of divorce nisi 
An exemplified copy of a decree 
granting a divorce nisi, to become 
final at the expiration of a year in 
the absence of appeal or proceedings 
for review Is, without further proof, 
insufficient to establish that the par¬ 
ties have been finally divorced. 

Pa.—Commonwealth v. Smith, 69 Pa. 
Bist. & Co. 629. 

69. Mass,—Commonwealth v. Blood, 
97 Mass. 638. 

19 C.J. p 179 note 21. 

59.5 N.J.—Chirelstein v. Chirelstein, 
79 A.2d 884, 12 N.J.Super. 468, stat¬ 
ing Florida law. 

Proceedings in addition to decree 
In suit to correct alleged error in 
settlement of estate on ground that 
distributee was not a legitimate 
child because mother allegedly had 
been previously married and not di¬ 
vorced at time of marriage to fa¬ 
ther, it would generally be neces¬ 
sary to introduce proceedings in di¬ 


vorce between father and mother, in 
addition to decree, to entitle moth¬ 
er and those claiming through her 
to rely on the estoppel preventing 
father and his privies from denying 
validity of the marriage. 

Ala.—^Ashley v. Ashley, 61 So.2d 239, 
256 Ala. 313. 

60. Ky.—Trimble v. Wells, 234 S.W. 
2d 683, 314 Ky. 206. 

Tex.—S. Fidelity & Guaranty Co. 

V. Henderson, Civ.App., 53 S.W.2d 
811. 

61. S.C.—Hagan v. Hanks, 61 S.E. 
246, 80 S.C. 94. 

19 C.J. p 179 note 22. 

Parol evidence as to official records 
and documents generally see Evi¬ 
dence § 809. 

61.6 Ky,—Trimble v. Wells, 234 S. 

W. 2d 683, 314 Ky. 206. 

61.10 Ark.—^Lockett v. Adams, 208 
S.W.2d 428, 212 Ark. 899. 

62. Iowa.—^Blanchard v. Lambert, 43 
Iowa 228, 22 Am.H. 245. 

19 C.J. p 180 note 23. 

Presumption of divorce in favor of 
second marriage generally see Mar¬ 
riage § 43 c (3). 

62.5 Cal.—Coffer v. Lightford, 276 
P.2d 618, 129 C.A.2d 191. 

Season, for role 

Otherwise there would have been 
no necessity for such remarriage. 
Cal.—Coffer v. Lightford, supra. 

63. Iowa.—^Barnes v. Barnes, 67 N. 
W. 861, 90 Iowa 282. 

19 C.J. p 180 note 24. 

63.5 Ky.—Setser v. Caldwell, 188 S. 
W.2d 461, 300 Ky. 356. 


63.10 N.T.—^In re Gonzalez* Estate, 
156 N.Y.S.2d 28, 6 Misc.2d 118. 
Bivorce of adopting mother from 
previons husband 

Cal.—^In re Adoption of D. S., 236 P. 

2d 821, 107 C.A2d 211. 

Valid divorce 

6a.—Griffin v. Welch, 79 S.B.2d 527, 
210 Ga. 300. 

63.15 Ala.—Jones v. Case, 97 So.2d 
816, 266 Ala. 498. 

Ark.—^Bruno v. Bruno, 256 S.W.2d 
341, 221 Ark. 769. 

Nev.—Villalon v. Bowen, 273 P.2d 
409, 70 Nev. 466. 

Evidence sustaining Judgment de¬ 
claring decree void 

Ariz.—^Brandt v. Brandt, 261 P.2d 978, 
76 Ariz. 154. 

63.20 U.S.—U. S. V. Burns, D.C.Ark., 
95 F.Supp. 628. 

Mere service of citation 

In divorce proceeding by wife 
against alleged cozximon-law husband, 
evidence of mere service of citation 
on alleged common-law husband by 
prior wife was insufficient to invoke 
trial court’s ruling that that was 
done which should have been done, 
and that there was a divorce granted, 
particularly where issue as to mari¬ 
tal status of the parties was not 
limited solely to such issue of di¬ 
vorce between alleged common-law 
husband and wife, but affected prop¬ 
erty rights of third party. 

Tex.—Walsh v. Walsh, Civ.App., 266 
S.W.2d 240. 

63.25 Ill.—Weisel v. Revitz, 98 N.B. 

2d 152, 341 111.APP. 248. 

N.T.—In re Stillwell’s Estate, 167 N. 
X.S.2d 229, 9 Misc.2d 728. 
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§ 186. In General 

A court may exercise appellate Jurisdiction In divorce 
proceedings only If such Jurisdiction is properly invokedf 
and the method of invoking the Jurisdiction usually de¬ 
pends on the practice of the particular state and the 
nature of the question to be reviewed. 

Ordinarily, in divorce proceedings, a court may 
exercise its appellate jurisdiction only when such 
jurisdiction has been properly invoked, ®3.50 and 


whether the appellate review is by appeal, by bill of 
exception, or by some other form of procedure may 
depend on the practice of the particular jurisdic¬ 
tion, as well as the nature of the decision sought to 
be reviewed.®^*®5 Subject to the rules stated infra 
§ 188 with respect to the right of review, error in 
a divorce case is generally open to judicial re¬ 
view,®^ as where evidence has been improperly ex¬ 
cluded,®® and it is recognized that a petition for 


63J50 R.I.—Tobin v. Tobin, 38 A.2d 
756, 70 R.I. 362—Sullivan v. Sulli¬ 
van, 26 A.2d 536, 68 R.I. 25. 

Review or modification, of decree by 
different trial court 
Where a decree of divorce was en¬ 
tered by trial court of one county 
and thereafter parties remarried and 
subsequently a decree of divorce was 
awarded by trial court of another 
county, later decree was not subject 
to review or modification by trial 
court which awarded first decree of 
divorca 

Okl.—Jenkins v. Followell, 262 P.2d 
880. 

63.55 Certiorari required rather 
than appeal 

WTiere procedure for review of or¬ 
der after final judgment is by cer¬ 
tiorari, court would not review such 
order on appeal. 

Fla.—Krajci v. Krajci, 25 So.2d 380, 
157 Fla. 205. 

Appeal cohsidered as petition for cer¬ 
tiorari 

Fla.—Cortina v. Cortina, 98 So. 2d 
334. 

Xn Georgia 

Divorce Act of 1946 did not change 
law as it existed at time of its enact¬ 
ment with respect to procedure for 
review in supreme court. 

Ga.—Huguley v. Huguley, 51 S.E.2d 
446, 204 Ga. 692. 

Xn Rhode Island 

(1) Procedure for judicial review 
of error in divorce proceedings may 
be either by appeal or by bill of ex¬ 
ceptions. 

R.I.—Tobin v. Tobin, 38 A.2d 756, 
70 R,I. 362. 

(2) Decree granting or denying pe¬ 
tition for divorce is reviewable by 
bill of exceptions. 

R.I.—Sullivan v. Sullivan, 26 A.2d 
536, 68 R.I. 25—^Harrington v. Har¬ 
rington, 19 A.3d 316, 66 R.I. 363. 

(3) An appeal does not lie from 
final decree. 

R.I.—Deluca v. Deluca, 47 A.2d 915, 
72 R.I. 34—^Bridges v. Bridges, 125 
A. 281, 46 R.I. 191—Hurvitz v. Hur- 
vitz, 116 A. 661, 44 R.I. 243—Sco- 
lardi v. Scolardi, 108 A. 651, 42 
R.I. 456—Fidler v. Fidler, 65 A. 609, 
28 R.I. 102, 13 Ann.Cas. 835. 

19 aj, p 187 note 39 [f] (1). 


(4) Rights of aggrieved party 
should be preserved by maintaining 
bill of exceptions to supreme court 
to decision after hearing on merits, 
and to rulings made and questions 
of law arising in course of trial. 

R.I.—Sherman v. Sherman, 178 A. 

462—Smith v. Smith, 146 A. 626. 60 
R.I. 278—Bridges v. Bridges, su¬ 
pra—Scolardi v. Scolardi, supra. 

19 C.J. p 187 note 39 [f] (2). 

(5) A ruling on motion duly filed 
in divorce case before entry of final 
decree, where motion directly attacks 
the decision on the merits, is review- 
able in supreme court only on bill of 
exceptions. 

R.I.—^Harrington v. Harrington, 19 
A.2d 315, 66 R.I. 363. 

(6) A decree which has been en¬ 
tered after a final decree is review- 
able by appeal and not by bill of 
exception. 

R.I.—Di Nofrio v. Di Nofrlo, 126 A. 
2d 194—^Budlong v. Budlong, 152 A. 
266, 51 R.I. 113—Rosenfeld v. Ros- 
enfeld, 155 A. 244, 61 R.I. 381. 

(7) Decisions of the superior court 
on petition to vacate a final decree 
of divorce are reviewable only by 
appeal from the decree embodying 
that decision, and are not reviewable 
by bill of exceptions. 

R.I,—White V. White, 76 A.2d 25, 77 
R.I. 418—Tobin v. Tobin, 38 A.2d 
766, 70 R.r. 362—McGraw v. Mc- 
Graw, 138 A. 188, 48 R.I. 426. 

(8) In earlier cases it had been 
held that the proper or permissible 
procedure to obtain a review of a de¬ 
cision of superior court on a petition 
to vacate a final decree of divorce 
was by bill of exceptions. 

R.I.—^Harrington v. Harrington, 19 A. 
2d 315, 66 R,I. 363—Manekofsky v. 
Manekofsky, 197 A. 460, 00 R.I. 179 
—Berger v. Berger, 117 A. 361, 44 
R.I. 295—Johnston v. Johnston, 92 
A. 983, 37 R.I. 362. 

(9) Cases holding that the proper 
or permissible procedure to review 
decisions on a petition to vacate final 
decree of divorce is by bill of ex¬ 
ceptions have been overruled. 

R.I.—Tobin v. Tobin. 38 A.2d 766, 70 

R.I. 362. 

(10) Notwithstanding the rule 
which prohibits appeals from inter¬ 
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locutory decrees in divorce matters, 
party aggrieved by entry of inter¬ 
locutory decree may review it by ap¬ 
propriate proceedings to correct er¬ 
rors in relation thereto, provided er¬ 
rors have resulted from clear abuse 
of Judicial discretion, or unusual 
circumstances render it necessary 
promptly to correct decree to pre¬ 
vent consummation of injury beyond 
redress during progress of cause. 
R.I.—^Rosenfeld v. Rosenfeld, 156 A. 
244, 51 R.I. 381. 

54. Cal.—Bonfield v. Bonfield, 236 P. 
162, 71 C.A. 705. 

Mont.—Judson v. Anderson, 166 P.2d 
198, 118 Mont. 106. 

Tenn.—Tarver v. Tarver, 10 Tenn. 
App. 677. 

XnsojODtcleiioy of allegatlofi would 
be reviewable by appeal, not by bill 
of review. 

Ala.—Spencer v. Spencer, 47 So.2d 
252, 254 Ala. 22. 

Effect of motion to dismiss 

Respondent’s motion to dismiss 
appeal from divorce Judgment, en¬ 
tered in lieu of vacated interlocutory 
decree granting him divorce, but 
awarding wife alimony, counsel fees, 
and costs not referred to in new 
judgment, with appended request to 
affirm vacation of original Judgment 
and entry of different Judgment, will 
not be treated as motion to affirm, 
but appeal will be allowed to take 
regular course, where respondent 
does not undertake to Justify entry 
of interlocutory decree, such issue 
being reviewable on wife’s appeal 
therefrom. 

Cal.—Amell v. Amell, 73 P.2d 888, 10 
C.2d 163. 

Certiorari as substitute for appeal 

If defendant’s pleading did not 
warrant issue, submission of such is¬ 
sue and judgment based thereon 
would be erroneous, and at expira¬ 
tion of term it could be corrected 
only by appellate court, and remedy 
would be by appeal or certiorari as 
.substitute for appeal. 

N.C.—Pruett v. Pruett, 100 S.B.2d 
296, 247 N.C. 13. 

65. N.y.— Berndt v. Berndt, 225 N. 
y.S. 404, 180 Misc. 864. 
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divorce which fails to contain the jurisdictional 
averment of residence cannot withstand a direct 
attack by timely appeal.®5.5 action of the trial 
court in striking a cross bill may not be subject to 
review by an appeal.^^.io 

Where the only procedure for review in divorce 
proceedings is by appeal,a writ of error will 
not lie,®® and a writ of error may not be proper 
where the record would not disclose the errors of 
which complaint was made;®®-® but assigned er¬ 
ror may be reviewed by writ of error where it is 
the only method of presenting the error complained 
of,®*^ even though the divorce statute provides that 
the decree nisi is final "unless appealed from.”®® 
Under some circumstances either appeal or writ of 
error may be utilized to obtain a judicial review.®®-® 
So, where the statute expressly provides that an ap¬ 
peal is the only mode of reviewing errors in divorce 
cases, an appeal in the nature of a writ of error will 
be treated by the appellate court as an appeal.®® 

A direct bill of exception may be the proper meth¬ 
od to review a judgment dismissing on demurrer an 
application to set aside a verdict and decree grant¬ 
ing a divorce and permanent alimony,®®-® and under 
a statute expressly including bills of exceptions, the 
law court is open to exceptions in libels for di¬ 
vorce.*^® If the action of the trial court in granting 
or denying a divorce is subject to attack in the ap¬ 
pellate court only for errors of law, such errors may 
be raised in the appellate court only by bills of ex¬ 
ceptions and may not be raised by motion.^®-® 
Where the procedure in divorce is in accordance 
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with equity practice, an exception to an order in a 
proceeding to set aside a final decree of divorce has 
no proper place.*^®-!® 

Where an appeal from a final decree would be 
valueless because the record would not show the 
alleged error or want of jurisdiction, the aggrieved 
party's remedy is to move to set aside the final de¬ 
cree and appeal from the order denying the mo- 
tion.7l An appellate court cannot assume jurisdic¬ 
tion for the purpose of determining the suflSciency of 
a nonjurisdictional affidavit of residence which was 
not challenged in the trial court or presented by an 
assignment of error.*^® Fact that a party had filed 
an independent suit to vacate a divorce decree did 
not prevent the appellate court from entertaining a 
writ of error sued out by him to review the decree.^® 
Under some statutes or rules of court an appeal 
in a suit for divorce is a summary matter entitled 
to preferential assignment for argument.*^^ 

For the purpose of an appeal, a proceeding for 
the allowance of temporary support or counsel fees 
in a divorce action is considered to be collateral to 
the main action, even though the necessity for such 
allowance is presented in a hearing initiated by an 
order to show cause.*^^-® 

Where an action for divorce is pending in the 
trial court on the effective date of a constitutional 
amendment as to the appellate jurisdiction of the 
court of appeals, the case would be reviewed in the 
court of appeals in the same manner and by the same 
procedure as was authorized prior to the date the 
constitutional amendment became effective.*^^-^® 


65.5 Mo.—State ex rel. Stoffoy v. 
La Driere, App., 273 S.W.2d 776. 

65.10 MaadauLXLS proper remedy 
Ala.—Chafln v. Chafln, 47 So.2d 202, 
254 Ala. 36. 

65.15 Tenn.—Cai?lo v. Caffle, 229 a 
W.2d 514, 190 Tonn. 3G0. 

Elrod V. Elrod, App., 296 S.W.2d 
849. 

66. Tenn.—Tarver v. Tarver, 10 
Tenn.App, C77. 

3C.J.P 309 notes [a] (6). 

(TbLolce of writ of error or lt»Ul in 
cluuDLcery 

Divorced husband, on booominff 
aware of fact that personal judgment 
had been rendered aKainst him in 
divorce proceeding in which he was 
not given personal service of proc¬ 
ess, had his choice of a writ of er¬ 
ror and supersedeas, or a bill in 
chancery to enjoin enforcement of 
the judgment. 

Tenn.—Chappell v. Chappell, 261 S. 
W.2d 824, 37 TenmApp. 242. 

66.5 Me.—^Preston v. Beed, 44 A.2d 
685, 141 Me. 386. 


Statutory writ of error was not 
the proper proceeding to correct or 
reverse a decree of divorce granted 
to husband from a wife who was 
insane and who was not represent¬ 
ed at the hearing by guardian ad 
litem, since a divorce action is not 
a “civil case” in the sense used in 
statute providing for writs of error. 
Me.—Preston v. Heed, supra. 

67. Del.—^Thompson v. Thompson, 
140 A. 697, 3 W.W.Harr. 593. 

68. Del,—^Thompson v. Thompson, 
supra. 

eas Showing Jurisdictional facts 
not to exist 

Where necessary jurisdictional 
facts appear by record in divorce suit 
and are found by court to exist, de¬ 
fendant is precluded from showing 
that they did not exist as matter of 
fact, except on proceedings by ap¬ 
peal or writ of error. 

Mo.—State ex rel. StofEey v. La 
Drlere, App., 273 S.W.2d 776. 

69. Tenn.—Clardy v. Clardy, App., 
136 S.W.2d 526, 23 Tenn.App. 608— 
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Stargel v. Star«rel, 107 S.W.2d 520, 
21 Tenn. App. 193. 

69.5 Ga.—Winn v. Winn, 53 S.E.2d 
477, 205 Ga. 314. 

70. Me.—Simpson v. Simpson, 109 
A. 254, 119 Me. 14. 

70.5 Me.—Carroll v. Carroll, 66 A.2d 
809,144 Me. 171. 

70.10 Ala,—^Linn v, Linn, 8 So. 2d 
187, 242 Ala. 688. 

71. Cal.—^Helbush v. Superior Court 
in and for City and County of San 
Francisco, 278 P. 1062, 99 C.A. 501. 

Setting aside decree see supra §§ 168 
(1)-172. 

72. Ind.—^Kleppe v. Kleppe, 8 N.E.2d 
93, 103 Ind.App. 405. 

73. Tex.—^Radford v. Hadford, Civ. 
App., 42 S.W.2d 1064—^Radford v. 
Radford, Civ.App., 42 S.W.2d 1060. 

74. La.—Stallings v. Stallings, 154 
So. 729, 179 La. 663. 

74.5 Cal.—Hall V. Hall. 267 P.2d 249, 
42 C.2d 435. 

74.10 Ohio.—^Rubaszny v. Rubaszny, 
App., 70 N.B.2d 905. 
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§ 187. Decisions Reviewable 

Whether a Judgment, order, or decree In an action 
for divorce Is subject to judicial review Is generally de¬ 
pendent on the nature of the judgment, order, or decree, 
and the practice that Is followed In the particular juris¬ 
diction. 

Although it has been held that constitutional or 
statutory provisions making appellate jurisdiction 
dependent on the pecuniary amount or value in con¬ 
troversy do not apply to divorce suits,^5 particularly 
where the restriction as to the amount in controversy 
excludes the appellate jurisdiction only as to cases 


involving pecuniary value,76 or in actions at law,77 
yet where the jurisdiction is confined exclusively 
to cases in which the value of the matter in dis¬ 
pute is of a certain sum, a controversy as to the 
continuance or dissolution of the marriage relation 
cannot be reviewed,78 unless appellate jurisdiction 
is conferred in such cases by constitutional or stat¬ 
utory provisions.70 

The general rules as to what decisions and orders 
may be reviewed on appeal or writ of error govern, 
having due regard to the practice under the statutes 
of the several jurisdictions,80 and where statutes 


75. Lia.—^Bryant v. Austin, 36 La. 
Ann. 808. 

19 Cjr. p 188 note 65. 

76. Cal.—Conant v. Conant, 10 C. 
24-9, 70 Am.D. 717. 

BKan.—^McPherson v. States 42 P. 374, 
66 Kan. 139. 

*97- Wash.—^Kime v. Kime, 242 P. 
388, 137 Wash. 284. 

78. TT.S.—Simms v. Simms, Ariz., 20 
S.et 68, 175 tJ.S. 162, 44 L.Ed. 115. 

79. La.—^Rowley v. Rowley, 19 La. 
657. 

Bryant v. Austin, 36 La.Ann. 808. 

aa Disposition of all matters In¬ 
volved 

There cannot be several final de¬ 
crees at the same time in the same 
proceeding; so a decree granting a 
divorce is not final in such sense 
as to prevent appeal when a subse¬ 
quent decree completing disposition 
of all matters involved is made. 
Mich.—^Ritzer v. Ritzer, 220 N.W. 812, 
243 Mich. 40G. 

Decisions or orders reviewable 

(1) Order nunc pro tunc, correct¬ 
ing form of interlocutory divorce de¬ 
cree. 

Cal.—Treece v. Superior Court in and 
for Alameda County, 298 P. 1040, 
113 C.A. 728. 

(2) Order requiring defendant hus¬ 
band to vacate the wife's residence 
and to deliver up the keys. 

Cal.—^Lultwieler v. Superior Court of 
California in and for Los Angeles 
County, 202 P. 166, 64 C.A. 628. 

(3) Void judgment. 

Ind.—Canan v. Canan, 1G6 N.E. 263, 
88 Ind.App. 623. 

(4) Judgment not conforming to 
agreement which was to be basis of 
Judgment. 

La.—-Tate v. Tate, 121 So. 877, 168 
La. 309. 

(S> Default Judgment, where court 
had denied motion to quash summons 
and service. 

Nev.—^Klepper v. Klepper, 271 P. 336, 
61 Nev. 146. 

(6) Order denying motion to dis¬ 
solve temporary restraining order is¬ 
sued against defendant in divorce 
proceeding. i 


Ohio.—Elder v. Elder, App., 99 N.E. 
2d 677. 

(7) Divorce decree fixing amount 
of award to commissioners. 

W.Va.—^Brown v. Brown, 97 S.B.2d 
811. 

(8) Order of district court, made 
some months after appeal was taken, 
ordering husband to pay costs and 
expenditures on appeal in divorce 
action. 

Idaho.—^Brashear v. Brashear, 228 P. 
2d 243, 71 Idaho 158. 

(9) Trial court's order for allow¬ 
ance of attorneys' fees, costs, and 
support money. 

Idaho—Gapsch v. Gapsch, 277 P.2d 
278, 76 Idaho 44. 

(10) Order requiring husband's 
compliance with orders in previous 
divorce action as condition precedent 
to second action. 

Wash.—^Dailey v. Dailey, 209 P. 988, 
163 Wash. 104. 

(11) Decree in suit for divorce on 
aside as fraudulent sale of property 
made by defendant husband to his 
the ground of desertion and to set 
brothers, although the divorce pray¬ 
ed for had not been granted in 
terms, where decree in eflTect sus¬ 
tained plaintilf's claim that she was 
entitled to divorce for desertion, 
and found against her claim of fraud 
in the sale on the part of the buy¬ 
ers. 

Va.—Crowder v. Crowder, 99 S.B, 746, 
125 Va. 80. 

(12) Judgment denying plaintiff's 
prayer and awarding custody of chil¬ 
dren to defendant. 

Cal.—Luck V. Luck, 23 P. 1035, 83 
a 674. 

(13) Judgment for plaintiff, con¬ 
strued as rejecting defendant's de¬ 
mand in reconvention although it 
was silent as to disposition thereof. 
La.—Suarez v. Suarez, 104 So. 616, 

158 La. 682. 

(14) Other illustrations see 3 C.J. 
p 637 note 34 [bj, p 543 note 84 Eal 
(14)—19 C.J. p 188 note 67 Eaj. 
DedsloiLs or orders not reviewable 

(1) Void decree. 

Ala.—Tillery v. Tillery, 115 Sow 27, 
217 Ala. 142. 


(2) Default Judgment in separation 
action. 

N.T.—McArdle v. McArdle, 298 N.T 
S. 955, 252 App.Div. 767. 

(3) "Decision” and "Judgment,” 
that interlocutory and final Judg¬ 
ments of divorce previously entered 
on default should stand, construed 
as order denying wife's application 
to vacate. 

N.T.—^Mokarzel v. Mokarzel, 120 N.E. 
692, 224 N.T. 340. 

(4) Order denying motion to file 
supplemental paragraph to com¬ 
plaint. 

Minn.—Burkholder v. Burkholder, 43 
N.W.2d 801, 231 Minn. 285. 

(6) Order denying wife's motion to 
resettle an order denying her motion 
to vacate a default Judgment dis¬ 
missing her complaint for separation 
and granting husband a divorce on 
his counterclaim. 

N.T.—Cachinski v. Cachinskl, 103 N. 
Y.S.2d 613, 278 App.Div. 769. 

(6) Order in wife’s divorce suit 
limiting adverse examination of hus¬ 
band and striking from subpoena for 
the adverse examination the direc¬ 
tion that hu.sband produce on his 
examination certain books and rec¬ 
ords of corporation. 

Wis.—^Dobbert v. Dobbert, 60 N.W.2d 
378, 264 Wis. 641. 

(7) Order denying divorced hus¬ 
band's motion to amend final divorce 
Judgment to conform to parties' oral 
agreement, after expiration of time 
for appeal from Judgment, to elim¬ 
inate therefrom by stipulation pro¬ 
visions as to payment of parties' fed¬ 
eral income taxes. 

Cal.—^Hixson v. Hixson, 303 P.2d 607, 
146 C.A.2d 204. 

(8) Ruling on motion to quash 
service of summons on ground that 
plaintiff was not an actual bona fide 
resident of county. 

Kan.—^Harwi v. Harwl, 56 P.2d 449, 
143 Kan. 710. 

(9) Order opening case to take tes¬ 
timony to determine defendant’s res¬ 
idence and whether he had kept him¬ 
self concealed to avoid service of 
process, and vacating personal judg- 
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governing procedure provide that certain judg- vorce was sought, a judgment by the intermediate 
ments, decrees, or orders in divorce proceedings are appellate court is not final and condusive, and the 
final and conclusive, such judgments, decrees, or highest appellate court may review a judgment of 
orders are not subject to judicial review.*®-® the intermediate appellate court**-!® 

In a jurisdiction where the judicial system in- Under a statute permitting defendant to appear 
dudes intermediate appellate courts, and where it speciaUy for the sole purpose of attacking the 
is provided by statute that judgments of such inter- jurisdiction of the court, where defendant questions 
mediate appellate courts shall be conclusive on both jurisdiction but does not plead to the 

the law and the facts in all cases of divorce, as if any, in the court’s ruling that it has 

stated in Courts § 462, the phrase, "cases of di- jurisdiction, is available to defendant on appeal.** 

vorce,” as used in such statute refers to divorce Where a defendant in a divorce action appears 

actions which include dissolution of bonds of matri- spedafly for the purpose of contesting the juris- 

mony and the determination of property rights.*®-!® of court, and in the proceeding a motion 

Thus, a divorce action is within the scope of such niade for temporary alimony and counsel fees, and 
statute although the action involves property the question of jurisdiction is referred to a referee 
rights,*! but the fact that the divorce action has hearing and determination, if the question of 
been consolidated with an independent suit involv- jurisdiction is determined adversely to defendant he 
i:^ property rights does not have the effect of con- entitled to contest the application for tempo- 

stituting the cause one of divorce within the mean- alimony and counsel fees on the merits, and 

ing of such statute.** Although an action to set ®f*^^ preserve his right to attack the jurisdictional 

aside a portion of a divorce decree is brought as an question on appeal.**-* 

independent suit after the divorce decree has be- Statutes restricting the right of review as to di- 
come final, and although it seeks to set aside only vorce decrees do not apply to motions to set aside 

that portion of the judgment which deals with judgments or orders in divorce proceedings based 

property rights, the action is nevertheless a '^i- on the ground that the court had no jurisdiction over 

vorce case,” and the judgment of the intermediate the person of defendant,®^-^ and such motions may 

appellate court is final, and no review may be prose- be filed at a subsequent term of court, and an appeal 

cuted to the highest appellate court.®®-® Even may properly be taken from the ruling of the court 

though an action may begin as a suit for divorce, if on such motions.®®-® Thus, a judgment of divorce, 

the issues involved are not incidental to, or de- made on void process and therefore made without 

pendent on, the granting or denying of a divorce, power or jurisdiction of the court to render it, is 

and could be adjudicated in a suit in which no di- reviewable on appeal, and an appeal lies from an 

80.5 Order refiusiBfir to adjndsre de- 
fendalLt sroUty, of contempt 

Cal.—Cesena v. Cesena, 229 P.2d 453, 
103 C.A.2d 212. 

80.10 Tex.—Janelli v. Janelli, Civ. 
App., 216 S.W.2d 587, set aside on 
other grounds 220 S.W.2d 255, man¬ 
damus denied 225 S.W.2d 824, 148 
Tex. 416, and set aside on other 
grounds, Civ.App., 227 S.W.2d 889, 
mandamus overruled. 

81. Tex.—^Korn v. Korn, Com.App., 
29 S.W.2d 1076. 

82. Tex.—^Korn v. Korn, supra. 

82.5 Tex.—^Lloyd v. Bonds, 217 S.W- 
2d 1000,147 Tex. 523. 

82.10 Tex.—^Bearden v. Knight, 228 
S.W.2d 837, 149 Tex. 108. 

83. Iowa.—Scott V. Scott, 16$ N.W. 
834, 174 Iowa 740. 

83.2 N.T.—^Ellsworth v. BllsFworth, 
71 N.Y.S.2d 522, 189 Misc. 776. 

83.4 Mo.—Orrick v. Orrick, App., 
233 S.W.2d 826. 

83.6 Mo.—Orrick v. Orrick, supra, 

77Z 


ment for alimony and attorney’s fees 
until the hearing on the order. 

Minn.—^Thomas v. Thomas, 201 N.W. 
304, 161 Minn. 623. 

(10) Order overruling objection to 
Jurisdiction and setting aside special 
appearances. 

N.D.—Bennett v. Bennett, 208 N.W. 
846, 54 N.D. 86. 

(11) Order relating to custody of 
children entered pending the entry 
of final divorce Judgment. 

Cal.—McNett v. McNett, 187 P. 447. 
44 C.A. 778. 

(12) Order overruling defendant’s 
petition for further proceedings by 
plaintiff. 

Md.—Skirven v, Skirven, 140 A. 205, 
154 Md. 267, 66 A.L.R. 697. 

(13) Judgment dismissing plain¬ 
tiff’s complaint in divorce action 
where no divorce was granted. 

Colo.—^Blackmor v. Bla<rkmer, 286 P. 

114, 87 Colo. 173—Unzickor v. Un- 
zicker, 220 P. 496, 74 Colo. 211. 

(14) Verdict of Jury. 

Pa.—Blsesser v. Blsesser, 80 Pa.Su- 
per. 117. 


(16) Temporary orders, authorized 
by statute. 

Tex,—^Dakan v. Dakan, Civ.App., 53 
S.W.2d 682. 

(16) Portion of order directing ref¬ 
erence to official referee to hear and 
determine divorced husband’s net in¬ 
come for year. 

N.Y.—Wallau v. Wallau, 62 N.Y.S.2d 
281, 270 App.Div. 964. 

(17) Other illustrations see 19 C. 
J. p 188 note 57 [b]. 

Bill of exceptions 

Decision granting petition for di¬ 
vorce, but continuing question of 
separate maintenance, was not ’’final 
decision,” to which bill of exceptions 
will lie. 

R.I.—Burns v. Bums, 143 A. 697, 49 
R.I. 421. 

Alimony and allowances for counsel 
fees and expenses see infra § 284. 
Custody and support of children see 
infra § 324. 

DIspositiofi of property see infra § 
290. 
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order overruling a motion filed at a subsequent 
term, to have it set aside.^3.8 

Orders, judgments, or decrees entered in divorce 
proceedings may not be directly reviewable because 
they are interlocutory only and not final,82.i0 such 
as orders and decrees in divorce cases which are 
entered prior to a decision on the merits and deal 
with ordinary allowances pendente lite and counsel 
fees;85-i2 but an order may be appealable as an 
intermediate order involving the merits or material¬ 
ly affecting the final decision in the suit.S3.i4 An 
order which disregards a separation agreement and 
requires defendant in divorce action to make pay¬ 
ments which are not called for under the agreement 
may be appealable as an order in a special proceed¬ 
ing affecting a substantial right of defendant.83.i6 
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An order made in the course of a divorce proceeding 
may be reviewable on appeal from the final judg¬ 
ment that is entered although no appeal lies from 
the order itself.83.i8 

A decree denying a divorce to the petitioning 
party, but granting relief to respondent on a cross 
bill in which an allowance was sought for support 
of herself and support of a child, is reviewable on 
appeal ;83.20 and a review may be had of a judg¬ 
ment granting a divorce even though the complete 
operation of the decree is postponed for a definite 
period.88.22 a judgment of dismissal may be ap- 
pealable,88.24 and an appeal may lie from an order 
denying a motion to strike a decree dismissing a 
petition for divorce.88.26 An order denying plain- 
tiff*s motion to dismiss a divorce action may not be 


83.8 Mo.—State ex rel. Higginboth¬ 
am V. Hughes, 156 S.W.2d 650, 348 
Mo. 1073—State ex rel. Coonley v. 
Hall, 246 S.W. 35, 296 Mo. 201. 

83.10 Cal.—^Faulkner v. Faulkner, 
315 P.2d 14, 153 C.A.2d 751. 

Tex.—^Beckler v. Beckler, Civ.App., 
114 S.W.2d 618. 

Corespondent’s regnest to report ma¬ 
terial facts 

Where court permitted libelant to 
amend libel by inserting name of al¬ 
leged corespondent, and judge denied 
alleged corespondent's request to re¬ 
port material facts found, denial of 
request was an interlocutory decree 
from which no appeal would lie. 
Mass.—Clark v. Clark, 96 N.E.2d 849, 
325 Mass. 760—Clark v. Clark, 90 
N.E.2d 8, 325 Mass. 760. 

Order not settling all controlling 
principles 

Order granting motion to transfer 
divorce action to another county was 
not an order settling all controlling 
principles, and was not reviewable on 
appeal. 

Miss.—Cruse v. Cruse, 32 So.2d 355, 
202 Miss. 497. 

Order directed to third party 
Order to receiver as to what he 
should do with property of parties 
to divorce action was a temporary 
order with respect to the parties and 
their property, and was an order au¬ 
thorized by law, and since there was 
no statute authorizing an appeal 
from such order, court would be 
without jurisdiction other than to 
dismiss on court’s own motion. 

Tex.—Hendry v. Hendry, Civ.App., 
238 S.W.2d 821. 

Appointment of receiver 
Where appointment of receiver was 
authorized by statute as temporary 
order with respect to parties and 
their property, and receiver had filed 
application to effect that receivership 
was no longer necessary and asking 
that he be discharged, question 
whether trial court had abused dis¬ 


cretion in appointing receiver in ex 
parte proceeding was moot and would 
not be reviewed. 

Tex.—^Lamaster v. Loomis, Civ.App., 
230 S.W.2d 368, error dismissed. 
83.12 R.I.—Sherman v. Sherman, 178 
A. 462. 

83.14 Order overmllng motion to 
strike allegation 

Where after divorce suit was sub¬ 
mitted to the court and taken under 
advisement, suit was dismissed with¬ 
out deciding merits of the case, an 
order in subsequent suit overruling 
a motion to strike allegations of cru¬ 
elty occurring before order of dis¬ 
missal on ground that order was res 
judicata was an intermediate order 
involving the merits or materially 
affecting the final decision in suit and 
was appealable under statute. 

Iowa.—^Mahaffa v. Mahaffa, 298 N.W. 
916, 230 Iowa 679. 

83.16 Ohio.—^Lowman v. Lowman, 
129 K.E.2d 213, 98 Ohio App. 254. 

83.18 Cal.—Faulkner v. Faulkner, 
315 P.2d 14, 153 C.A.2d 751. 

Order entering judgment nuno pro 
tunc 

Order granting motion to enter 
final judgment of divorce nunc pro 
tunc was reviewable on appeal from 
final judgment of divorce, but no ap¬ 
peal would lie from the order Itself. 
Cal.—^NTemer v. Nemer, 254 P.2d 661, 
117 C.A.2d 35. 

Order directing defendant to give 
deposition 

In wife’s divorce action, order de¬ 
nying plaintiff's motion to direct de¬ 
fendant to give his deposition was 
not appealable, although reviewable 
in appropriate mandamus proceeding 
or on appeal from final judgment. 
Cal.—Gromeeko v. Gromeeko, 242 P. 

2d 41, 110C.A.2dll7. 

Orders sustaining demurrers 
Neither an order sustaining plain¬ 
tiff’s demurrer to defendant's peti¬ 
tion to vacate interlocutory order 
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granting both parties a divorce nor 
an oi*der sustaining plaintiff’s demur¬ 
rer to defendant's petition to modify 
an interlocutory order was appeala¬ 
ble. 

Wash.—Boyle v. Boyle, 210 P.2d 140, 
34 Wash.2d 790. 

Order for entry of final decree 
All claims of error in divorce pro¬ 
ceedings which culminated in an or¬ 
der granting defendant’s motion for 
entry of final decree would have been 
reviewable on an appeal from judg¬ 
ment, but order granting defendant’s 
motion was not appealable and there¬ 
fore appeal would be dismissed. 

Cal.—^Itobson v. Robson, 229 P.2d 
136, 103 C.A.2d 243. 

83.20 Ala,—Channcll v. Channell, 57 
So.2d 549, 257 Ala. 85. 

83.22 Okl.—Friedman v. Friedman, 
269 P. 257, 132 Okl. 45. 

Utah.—Allred v. Wood, 270 P. 1089, 
72 Utah 427. 

83.24 Xu isdepeudeut action seeking 
modification for original divorce de¬ 
cree adjudicating rights of custody 
of child, trial court’s judgment sus¬ 
taining pica of res judicata was an 
appealable judgment of dismissal. 
Tex.—Easterly v. Pilidei, Civ.App., 
287 S.W.2d 749, error refused no 
reversible error. 

Order on motion to vacate order of 
dismissal 

An order overruling complainant's 
motion to vacate order dismissing 
complaint in suit to annul a divorce 
decree is not an “appealable order.’’ 
Ark.—^Wilson v. Urquhart, 163 S.W. 
2d 709, 204 Ark. 716. 

83.26 Not discretionary order 
Where chancellor erroneously dis¬ 
missed wife’s bill for divorce for 
husband’s adultery, on ground of re¬ 
crimination, and wife permitted the 
time for appeal to expire, because 
of her confused mental condition, an 
order denying the wife’s motion to 
strike the decree related to a matter 
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appealable,83-28 or at least is not subject to an im¬ 
mediate appeal.33.30 

An order sustaining a demurrer to a complaint in 
divorce, and not granting leave to amend, may be 
appealable,83-32 and, since a motion for judgment 
on the pleadings is tantamount to a demurrer, a 
ruling on such motion may be reviewable,33-34 and 
may be reviewed although no motion for a new 
trial has been filed.33.36 An order that a plea in 
abatement is in fact a plea in bar which goes to 
the merits of the case is not an appealable final or- 
der,33.38 nor is it an interlocutory order from which 
an appeal may be taken.33.40 

Necessity of existing judgment, order, or decree. 
Ordinarily a judicial review may be prosecuted in 
an action for divorce only where there has been a 
decree or judgment,33-42 and a mere expression of 
opinion by the court is not sufficient to authorize a 
review.33.44 Furthermore, no appeal may be prose¬ 
cuted from a nonexistent judgment33.46 or de- 
cree,33.48 and an interlocutory judgment which is 
superseded by a modified judgment ceases to be an 
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existing judgment, and, consequently will not support 
an appeal.33.50 An appeal cannot be prosecuted 
from findings of fact and conclusions of law,33.52 
or from the refusal of the court to make findings of 
fact and conclusions of law,33.54 and an entry of 
record in a divorce action is not a judgment, and not 
appealable as such.34 Where an appeal is prose¬ 
cuted from an order, and findings of fact are not 
essential, and a minute order is made which in 
terms does not provide for the preparation of a 
formal order, the only appealable order is the minute 
order,34.5 and the formal order later filed is functus 
officio.34.10 

Prejudice to appealing party. The failure of the 
trial court to inform a witness in a divorce pro¬ 
ceeding of his constitutional right to refuse to tes¬ 
tify on the grounds of self-incrimination is not such 
a matter as may be reviewed on appeal by defend- 
ant,34.i5 and where one party to a divorce proceed¬ 
ing requests the trial court to make an adjudica¬ 
tion, only the party requesting the adjudication may 
prosecute an appeal from the failure of the court to 
make the adjudication.34.20 


beyond the realm of the chancel¬ 
lor's discretion, and was appealable. 
—Saltz^avcr v. Saltzgaver, 35 A. 
2d 810, 182 Md. 624. 

83.28 Cal.—Simmons v. Simmons, 
114 P.2d 660, 45 C.A.2d 697. 

83.30 ‘Vacating* order entered by 
clerk 

Where plaintiff in divorce proceed¬ 
ings had clerk of court enter volun¬ 
tary nonsuit, and thereafter judge va¬ 
cated judgment of nonsuit entered by 
clerk, ruling from which plaintiff 
sought to appeal was same as though 
plaintiff's dismissal had been made 
in first instance before judge, and 
by him refused, and, since the va¬ 
cation of the Judgment was not a 
final order, it was not immediately 
appealable, but proper remedy was to 
note exception to bo considered on 
appeal from final Judgment. 

N.C.—Cox V. Cox, 98 S.E,2d 879, 246 
N.C. 628. 

83.32 Md.—Smith v. Smith, 140 A.2d 
58, 216 Md. 141. 

83.34 Kan.—Northington v. North- 
ington, 149 P.2d 623, 168 Kan. 641. 

83.36 Kan.—Northington v. North¬ 
ington, supra. 

83,38 Ind.—Cornett v. Cornett, 148 
N.E.2d 840. 

83.40 Ind.—Cornett v. Cornett, su¬ 
pra. 

83.42 Ala.—nussell v. Russell, 95 So. 
2d 80, 266 Ala. 189. 

Bench note, wherein trial judge in 
divorce case stated that demurrer 


to complaint was overruled was not 
such formal decree as would support 
an appeal. 

Ala.—^Mangham v. Mangham, 83 So. 
2d 721, 263 Ala. 672. 

83.44 Ala.—^Russell v. Russell, 95 So. 
2d 80, 266 Ala. 189. 

Memorandum of decision in divorce 
action clearly indicating that plain¬ 
tiff was to prepare and submit a 
formal Judgment, which memorandum 
was not entered as Judgment by 
clerk or by court, was merely a pre¬ 
liminary order authorizing subse¬ 
quent Judgment, and therefore not 
appealable. 

Cal.—^Fox V. Pox, 273 P.2d 685, 127 
C.A.2d 253. 

83.46 Cal.—^Rawley v. Rawley, 210 
P.2d 891, 94 C.A.2d 662. 

83.48 Revocation of decree and en¬ 
try of decree nunc pro tunc 
In an action by wife for separate 
support where decree was entered in 
favor of wife from which defendant 
appealed, and thereafter decree was 
revoked and new decree entered nunc 
pro tunc, fact that decree was entered 
nunc pro tunc would not affect hus¬ 
band's right of appeal therefrom, but 
since he did not appeal from that de¬ 
cree, and since first decree was no 
longer in force by reason of new de¬ 
cree entered nunc pro tunc, defend¬ 
ant's appeal fell with revocation of 
decree from which appeal was taken, 
ji^ass.—Schladenhauffen v. Schladen- 
hauffen, 69 N.B.2d 484, 317 Mass. 
772, first case. 

779 


83.50 Cal.—^Rawley v. Rawley, 210 
P.2d 891, 94 C.A.2d 562. 

83.52 Cal.—^Rawley v. Rawley, su¬ 
pra. 

83.54 N.Y.—Lavelle v. Lavalle, 120 
N.T.S.2a 881, 281 App.Div. 988, re- 
argument denied 122 N.Y.S.2d 384, 
281 App.Div. 1037. 

Assumption of right to appeal from 
denial of findings 

In a case where court held that 
appeal does not lie from findings of 
material facts since they are not 
decrees either interlocutory or final, 
the court stated, "The appeal from 
the denial of the motion for addi¬ 
tional findings of fact raises the 
issue of the adequacy of the find¬ 
ings which previously had been made. 
We assume that such appeal may be 
taken under G.L.CTer.Ed.) c. 215 § 
9, which provides that, 'A person 
aggrieved by an order, decree or 
denial of a probate court . . . 

may . . . appeal ... to the 

supreme Judicial court.' ” 

Mass.—Cesarone v. Cesarone, 107 N. 
E.2d 312, 318, 329 Mass. 217. 

84. Wash.—Gust v. Gust, 127 P. 292, 
70 Wash. 695. 

84.5 Cal.—Nealis v. Carlson, 219 P. 
2d 56, 98 C.A.2d 65. 

84.10 Cal.—Nealis v. Carlson, supra. 

84L15 Mich.—Cooper v. Cooper, 30 N. 
W.2d 398, 319 Mich. 692. 

84.20 Or.—^Briggs v. Briggs, 165 P. 
2d 772, 178 Or. 193, 166 A.L.R. 666. 
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A party cannot complain of any order to which 
he consented.85 It is generally recognized that in a 
divorce proceeding the party in whose favor a judg¬ 
ment, order, or decree has been entered may not 
prosecute a review of the judgment, order, or de- 
cree,®®*5 and where plaintiff has prosecuted an ac¬ 
tion for divorce, and a judgment is entered decreeing 
a divorce to plaintiff, no appeal may be maintained 
by plaintiff from that portion of the judgment which 
decrees him a divorce.86.io 

Separate causes. An action for divorce and 
for division of jointly acquired property presents 
two causes of action, maintainable separately or 
combined and likewise appealable,*® and, similarly, 
the granting of a decree of divorce and the allow¬ 
ance of alimony are two separate matters, and there 


may be an appeal from either alone without dis¬ 
turbing the other ,*®*2 

Motion to rehear, vacate, or set aside. In ac¬ 
tions for divorce it has been held that judicial re¬ 
view may not be had of a denial of a motion for 
rehearing,*®-^ or of an order or decree refusing to 
vacate or set aside a final judgment or decree of di¬ 
vorce,*®*® and an order denying a motion to vacate 
a final decree, or denying a motion for a rehearing, 
may not be subject to judicial review because of 
procedural reasons.*®-* It has been held that an or¬ 
der setting aside a decree is not reviewable,*®-!® 
and that an appeal will not lie from an order grant¬ 
ing a rehearing in a divorce proceeding.*®*i* While 
an order opening a default judgment may be sub¬ 
ject to judicial review,*®-!^ an order refusing to set 


85. Wash.—^Van Horne v. Van 
Horne, 78 P.2cl 1082, 194 Wash. 
60$. 

Decree as to dixrlsloiL of property 
Or.—Schoren v. Schoren, 222 P. 1096, 
110 Or. 172. 

OosnpUance with order 
In husband’s action for divorce 
where chancellor required compulsory 
amendment of hill of complaint, and 
petitioner complied therewith by fll- 
ing such amendment, appellate court 
would not disturb chancellor’s rulinsr- 
Pla.—^Pontius v. Pontius, 6 So.2d 3, 
149 Pla. 39$. 

85.5 AdjudioatiloiL of lawful marriage 
Wife’s notice of appeal would not 
have been effective to bring in 
question an adjudication in her favor 
that she was lawfully married. 

Cal.—^In re Hughes* Estate, 182 P.2d 
253, 80 C.A.2d 550. 

85.10 La.—^Moser ▼. Moser, 34 So.2d 
782, 213 La. 290. 

Kearlng case prior to expiration of 
statutory period 

Where husband petitioned for di¬ 
vorce, and, prior to expiration of 
statutory period, and without a find¬ 
ing and order as to existence of 
emergency, court proceeded to hear 
and determine suit and awarded di¬ 
vorce to husband, thereafter hus¬ 
band could not appeal on ground 
court was without jurisdiction to 
award divorce because of acting pri¬ 
or to lapse of statutory period. 
Kan.—Cole v. Cole, 240 P.2d 141, 172 
Kan. 220. 

Bevlew of decree awarding absolute 
divorce 

Where plaintiff petitioned for abso¬ 
lute divorce, and absolute divorce was 
granted, thereafter plaintiff may not 
seek judicial review of decree award¬ 
ing absolute divorce on ground that 
only separate maintenance should 
have been awarded. 

Colo.—Boyer v. Boyer, 176 P.2d 92, 
115 Colo. 429. 


88. Okl.—Allred v. Allred, 267 P. 
842, 131 Okl. 55. 

86.2 Mo.—Carr v. Carr, 253 S.W.2d 
191. 

Separate and distinct appeal 
Circuit court has jurisdiction, in 
a divorce action in which a final de¬ 
cree has been entered and an appeal 
allowed, to hear and determine the 
wife’s application for alimony and 
suit money pending the appeal, and 
such application, although referrable 
to the principal question, presents a 
separate and distinct question, not 
arising until after entry of final 
judgment, and calling for an order 
from which a separate and distinct 
appeal will lie. 

Mo.—Simms v. Simms, 253 S.W.2d 
814. 

86.4 Hot revlewable by assignment 
of error 

Ala,—^Brewster v. Brewster, 83 So.2d 
424, 263 Ala. 663. 

86.6 Ala.—Johnson v. Johnson, 111 
So. 7, 215 Ala. 434. 

Minn.—^Breslaw v. Breslaw, 89 N.W. 

2d 490, 229 Minn. 371. 

Pa.—Zettlemoyer v, Zettlemoyer, 79 
Pa.Super, 405. 

3 C.J. p 522 note 12 [b]. 

Order refusing to revoke divorce de¬ 
cree held revlewable 
Pa.—^Field v. Field, 67 Pa.Super. 355. 
Appeal fflvolous 

Appeal from order denying motion 
to abate final divorce decree was 
frivolous since property rights of 
parties were settled in Interlocutory 
decree, and hence court could not by 
setting aside final decree, readjudicate 
rights of parties in community prop¬ 
erty. 

Cal.—Cesena v. Cessna, 229 P.2d 453, 
103 C.A.2d 212. 

Motion to dismiss not required 
Ala.—Linn v. Linn, 8 So.2d 187, 242 
Ala. 688. 


Hew grounds not presented ' ! 

Where a motion was made to va¬ 
cate decree of divorce, and grounds 
of motion were same as those urged 
on motion for new trial, and same 
grounds were available on appeal 
from judgment, appeal would not 
lie from denial of motion to vacate. 
Cal.—^Lttvinuk v. Litvinuk, 162 P.2d 
8, 27 C.2d 38. 

86.8 Judicial review of decree not 
Itself assaulted 

Where defeated party in divorce ac¬ 
tion did not assault final decree, such 
party could not obtain judicial re¬ 
view of decree by prosecuting appeal 
from order denying motion to va¬ 
cate decree, or by prosecuting appeal 
from order denying rehearing. 

Fla.—^Ivlemenko v. Klcmenko, 97 So. 
2d 11. 

86.10 Or.—Carmichael v. Carmichael, 
199 P. 385, 101 Or. 172. 

Tex.—Cooper v. Cooper, Civ.App., 260 
S.W. 679—MeVey v, MeVey, Civ. 
App., 230 S.W. 781—^Henderson v. 
Henderson, Civ.App., 213 S.W. 315. 
19 C.J. p 188 note 57 [b] (4). 

86.18 Discretionary matter 
Md.—Bailey v. Bailey, 46 A.2d 275, 
186 Md. 76. 

86.14 Or.—Wade v. Wade, 176 P. 
192, 92 Or. 642, rehearing denied 
178 P. 799, 92 Or. 642, 7 A.L.R. 
1143. 

Provision in order revlewable 
Whore judgment of divorce was en¬ 
tered by default, and order was 
made opening default to permit trial 
on merits, but order provided that 
judgment of divorce was to stand 
until conclusion of trial on merits, 
such provision in order would be in- 
elfectivo and appealable. 

Wls.—Angelo v. Angelo, 84 N.W.2d 
128. 253 Wis. 275. 

Order vacating default judgment not 
reviewable 

Where judgment of divorce was en¬ 
tered by default, and subsequently 
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aside defendant's default may not be subject to ap- 

peal.86.16 

Motion for new trial. It has been held that an 
order denying a motion for a new trial in a divorce 
proceeding is not subject to judicial review,86.18 by 
appeal,86-20 although such an order may be review- 
able on appeal from the judgment denying re- 
lief.86.22 However, an order denying a motion for 
a new trial on the minutes, after a verdict finding 
defendant guilty of adultery may be reviewed,86.24 
and if the trial court strikes defendant’s motion for 
a new trial in a divorce proceeding, defendant has 
a remedy by way of appeal.86.26 

In Kcnticcky, Where a decree granting a divorce 
has been entered, the appellate court may be with¬ 
out power to review,86.28 since, as stated infra § 
195(1), the court is without power to reverse a 
judgment granting a divorce. However, a review 
may be prosecuted where a divorce judgment is 
void, 86-30 as in the case of fraud86.32 or want of 
jurisdiction ;86.34 and a review may be prosecuted 
from a judgment denying a divorce.86.36 Further¬ 
more, there may be a review where other matters are 
involved,86.3 8 and there may be a review to deter¬ 
mine whether the judgment is correct in other re¬ 
spects,® 6-40 to determine whether alimony was prop¬ 
erly awarded or refused, as stated infra § 288 a, or 
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to determine whether custody of children was prop¬ 
erly bestowed, as stated infra § 324 b. Whether 
the trial court acted properly in granting or refus¬ 
ing to grant a divorced wife the restoration of her 
maiden name is likewise reviewable.86-42 Where 
the trial court declines to grant a party to a divorce 
action an appeal from certain orders made at the 
commencement of the action, no appeal will lie from 
the action by the trial court in denying the appeal 
where the orders would not be reviewable were the 
appeal allowed.® 6.44 Jt has been held that where a 
husband prosecutes an action for divorce, and his 
wife prosecutes a counterclaim for divorce, and a 
divorce is granted to the husband on his petition, 
the wife may not complain because the divorce was 
not granted to her on her counterclaim.® 6.46 

§ 188. Right of Review 

a. In general 

b. Waiver of right 

a. In General 

In most Jurisdictions the right of Judicial review In 
divorce proceedings exists, and usually the death of a 
party to a divorce proceeding will not result In the abate¬ 
ment of a pending appeal unless only the marital res Is 
Involved. 

Under the statutes in some jurisdictions no ap¬ 
peal lies from the final judgment.®^ In most of the 


order was mado vacatingr Judgment 
of divorce, and thereafter order was 
made denying motion to set a.side 
order vacating Judgment of divorce, 
both orders were not appealable, since 
both were not final orders, 

Wis.--Kelm v. Kolm, 236 N.W. 787, 

204 Wis. 301. 

86.16 Nev.—Davis v. Davis, 207 P. 

2d 240, 66 Nev. 164. 

86.18 TSro petition to modify or set 
aside 

Where divorce was granted, but no 
petition wns filed to modify or set 
aside the Judgment, no review lay 
from denial of motion for new trial. 
Go.—^Bodlngfleld v. Bedingfield, 86 S. 

E.2d 76G, 211 Ga. 310. 

Writ of error 

Where divorce was granted and 
permanent alimony awarded, motion 
for new trial was not an available 
remedy, and in absence of filing of a 
proper written petition to modify or 
set aside verdict and judgment with¬ 
in thirty days from the rendition 
and entering thereof, writ of error 
from the overruling of the motion 
for new trial would be dismissed. 
Ga.—Goldberg v. Goldberg, 72 S.£:.2d 

709, 209 Ga. 372, 

86.80 Cal.—^Kenney v. Kenney, 30 P. 

2d 398, 220 C. 134. 

Wasserstrom v. Wasserstrom, 


294 P.2d 497, 139 C.A.2d 798— 
Gillespie v. Gillespie, 262 P.2d 607, 
121 C.A.2d 96--Winkler v. Winkler, 
129 P.2d 43, 64 CJL2d 398—Gray 
V. Gray, 13 P.2d 862, 126 CJL 203. 
86.22 Cal.—Winkler v. Winkler, 129 
P.2d 43, 64 C.A.2d 398. 

86.24 N.T.—Goldstein v. Goldstein, 
208 N.T.S. 810, 212 App.Div. 470. 

86.26 Ind.—State ex rel. Balsley v. 
St, Joseph Superior Court No. 1, 
81 N.E.2d 373, 226 Ind. 372. 
Denial of motion to strike not ap¬ 
pealable 

Overruling of defendant's motion to 
strike petition in a divorce action 
from the files on ground such peti¬ 
tion was improperly verified was not 
an appealable order. 

Kan.—Pulliam v. Pulliam, 183 P.2d 
220, 163 Kan. 497, 1 A.Ii.R.2d 418. 

86.28 Ky.—Witt V. Witt, 307 S.W.2d 
1—Shelton v. Shelton, 288 S.W.2d 
66—Smith v. Smith, 242 S.W.2d 860 
—Oooper v. Cooper, 234 S.W.2d 658, 
814 Ky. 413—^Madden v. Madden, 
234 S.W.2d 300, 314 Ky. 76—Tipton 
V. Tipton, 217 S.W.2d 799, 309 Ky. 
838—Self V. Self, 168 S.W.2d 743, 
293 Ky. 265. 

86.30 Ky.—Weintraub v. Murphy, 
240 S.W.2d 694—Self v. Self, 168 
S.W.2d 743, 293 Ky. 256. 
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86.32 Ky.—^Maher v. Maher, 174 S.W. 
2d 289, 295 Ky. 263. 

Fraud in procedural matters not 
sufficient 

Ky.—^Winfrey v. Winfrey, 150 S.W.2d 
689, 286 Ky. 246. 

86.34 Ky.—^Maher v. MaJier, 174 S. 
W.2d 289, 295 Ky. 263—Winfrey 

V. Winfrey, 160 S.W.2d 689, 286 
Ky. 245. 

86.36 Ky.—^Taylor v. Taylor, 242 S. 

W. 2d 747. 

86.38 Ky.—Witt v. Witt, 307 S.W. 
2d 1—^Lampkin v. Lampkin, 268 S. 
W.2d 720. 

86.40 Ky.—^Toomey v. Toomey, 237 
S.W.2d 533—Clay v. Clay, 191 S.W. 
2d 819, 301 Ky. 647—Smith v. 
Smith, 180 S.W.2d 276, 297 Ky. 395 
—Sowders v. Sowders, 160 S.W.2d 
903, 286 Ky. 269. 

86.42 Ky.—^Rayburn v. Rayburn, 187 
S.W.2d 804, 300 Ky. 209. 

86^ Ky.—Whitsltt v. Adams, 165 
S.W.2dl80, 291 Ky. 610. 

86.46 Ky.—^Lester v. Lester, 178 S. 
W.2d 423, 296 Ky. 691. 

87. U.S.—Leak v. Leak, Alaiska, 166 
F. 474, 84 C.C.A. 284—Leak v. 
Leak, Alaska, 156 F. 473, 84 C-GA. 
233. 

19 C.J. p 187 note 39. 
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states, however, the right to review final judgments 
in divorce cases by appeal or writ of error is held 
to exist under express statutory or constitutional 
authorization,^^ under constitutional or statutory 
provisions permitting appeals from final judg- 
ments,8® or under constitutional or statutory pro¬ 
visions authorizing appeals in suits in equity 
and in some jurisdictions the right to appeal has 
been recognized without any reference being made 
to statutory or constitutional provisions in terms 


authorizing an appeal.^l 

In at least one jurisdiction the practice on ap¬ 
peals in divorce proceedings is the same as in equity 
as far as practicable and applicable,®^-® provided the 
divorce proceeding is one which has been heard and 
determined by the probate court but a stat¬ 
ute relative to appeals from final equity decrees does 
not apply to a divorce proceeding which was heard 
and determined in the court of general jurisdiction 


Setting aside, modification, or review 
in same court see supra § 168(1). 

Xn. Ohio 

(1) Modern doctrine is that an or¬ 
der or judgment granting or refus¬ 
ing a divorce, or relating to alimony 
or the award of custody of a minor 
child, is appealable on law. 

Ohio.—^Muntzinger v. Muntzinger, 
101 N‘.E.2d 227, 89 Ohio App. 281. 

(2) An appeal from divorce decree 
or alimony award can only be taken 
on questions of law. 

Ohio.—Schwartz v. Schwartz, App., 
140 N.E.2d 631. 

(3) An action for divorce and for 
alimony is not a chancery case, and 
is not appealable on questions of 
law and fact. 

Ohio.—^Bennett v. Bennett, 16 N.B.2d 
474, 134 Ohio St. 330. 

Hutson V. Hutson, App., 128 N.E. 
2d 678—Klump v. Klump, 121 N.E. 
2d 273, 96 Ohio App. 93—Harris v. 
Harris, App., 107 N.E.2d 226—Tee- 
garden v. Teegarden, 74 N.E,2d 859, 
second case, 80 Ohio App. 78— 
Rubaszny v. Rubaszny, App., 70 N. 
B.2d 906—Robertson v. Robertson, 
22 N.E.2d 744, 61 Ohio App. 453. 

(4) However, where a divorce case 
is sought to be reviewed on law and 
fact, it may be retained to be re¬ 
viewed on questions of law only. 
Ohio.—^Hutson v. Hutson, App., 128 

N.B.2d 673—Klump v. Klump, 121 
N.E.2d 273, 96 Ohio App. 93—Har¬ 
ris v. Harris, App., 107 N.B.2d 226 
—Cobb V. Cobb, App., 90 N.E.2d 423 
—Spencer v. Spencer, 89 N.E.2d 
496, 87 Ohio App. 539—Rubaszny v, 
Rubaszny, App., 70 N.E.2d 906— 
Robertson v. Robertson, 22 N.E.2d 
744, 61 Ohio App. 453. 

(5) Prior to the constitutional 
amendment of 1912 the rule was fol¬ 
lowed that decrees in divorce proceed¬ 
ings were final and conclusive and 
not subject to judicial review, and 
originally the rule was based on stat¬ 
ute, and after repeal of the statute 
the rule was based on the grounds of 
public policy. 

Ohio.—Parish v. Parish, 9 Ohio St. 
534. 

Beck V. Beck, 192 N.B. 791, 48 
Ohio App. 105. ^ 


Bascom V. Bascom, 7 Ohio Pt. II 
125. 

19 C.J. p 187 note 39 [e] (1). 

(6) Prior to the constitutional 
amendment, appeals in divorce cases 
were permitted from the probate 
court to the court of common pleas. 
Ohio.—Pierson v. Pierson, 5 Ohio N. 

P.,N.S., 235. 

(7) Cases decided after the effec¬ 
tive date of the constitutional amend¬ 
ment of 1912 are to the effect that a 
divorce decree may be reviewed on 
the same basis as any other judg¬ 
ment. 

Ohio.—Jelm v. Jelm, 98 N.B.2d 401, 
165 Ohio St. 226, 22 A.I..R.2d 1300. 

Beck v. Beck, supra—^Karpanty 
V. Karpanty, 177 N.E. 621, 39 Ohio 
App. 194—Ready v. Ready, 168 N.E. 
493, 25 Ohio App. 432. 

(8) Since the constitutional amend¬ 
ment of 1912 it has become well es¬ 
tablished that decrees rendered by 
courts of common pleas in divorce 
cases may be reviewed, on appeal, on 
questions of law, including questions 
involving weight of evidence. 

Ohio.—^Weeden v. Weeden, 156 N.E. 
908, 116 Ohio St. 624—Cox v. Cox, 
136 N.E. 823, 104 Ohio St. 611— 
Zonars v, Zonars, 130 N.E. 943, 101 
Ohio St. 618. 

Jelm V. Jelm, 92 N.B.2d 275, 89 
Ohio App. 47, aftlrmcd 98 N.E.2d 
401, 166 Ohio St. 226, 22 A.L.R.2d 
1300. 

(9) However, in a number of cases 
decided after the constitutional 
amendment of 1912, it was held that a 
judgment of divorce was not appeal- 
able. 

Ohio.—Ray buck v. Raybuck, 157 N.E, 
831, 26 Ohio App. 365—Schmid v, 
Schmid, 10 Ohio App. 24—Condon 
V, Condon, 8 Ohio App. 189—l»ap- 
palardo v. Pappalardo, 6 Ohio App. 
291. 

(10) Cases decided after the con¬ 
stitutional amendment of 1912, and 
which adhered to the rule that a de¬ 
cree in a divorce proceeding was not 
appealable, did recognize that an ap¬ 
peal would lie from an order dismiss¬ 
ing a petition for divorce without 
hearing on the merits. 

Ohio.—Schmid v. Schmid, supra— 
Condon v. Condon, supra. 

19 C.J. p 187 note 39 [e] (2). 

782 


In. ‘Washington 

(1) Appeal must be taken from 
interlocutory order of divorce and 
not from final decree. 

Wash.—Ihler v. Ihler, 247 P. 8, 13& 
Wash. 363. 

(2) Appeal from part of decree. 
Wash.—^Wilkinson v. Wilkinson, Hi 

P. 915, 63 Wash. 126. 

19 C.J. p 187 note 39 [g]. 

88. Cal.—Short v. Superior Court of 
State of California in and for Los 
Angeles County, 271 P. 783, 94 C.A. 
664—Stinnett v. Superior Court in 
and for Merced County, 171 P. 1076,. 
36 C.A. 275. 

19 C.J. p 187 note 40. 

Appeals not authorized 
Local act conferring on county 
court jurisdiction in divorce and ali¬ 
mony controversies concurrent with 
circuit court docs not authorize ap¬ 
peal in divorce cases, where appeal 
does not exist in circuit court in equi¬ 
ty under like circumstances. 

Ala.—Linn v. Linn, 8 So.2d 187, 242’ 
Ala. 688. 

89. N.Y.—Page v. Page, 248 N.Y.S.. 
493, 139 Misc. 102. 

19 C.J. p 187 note 41. 

90. Cal.—Harron v. Harron, 60 P^ 
932, 128 C. 303. 

Neb.—Brotherton v. Brotherton, lO- 
N.W. 543, 644, 12 Neb. 72, 75. 

19 C.J. p 187 note 42. 

Motion to erase 

Where plaintiff granted divorce was- 
ordered to pay defendant wife a sum. 
for counsel fees and expenses, and 
plaintiff appealed but no request for 
finding was filed and trial court made 
none but stated that appeal had mer¬ 
it, motion to erase appeal would be- 
denied since appeal raised question 
whether trial court on face of record 
was in error in granting the motion. 
Conn.—Dochelli v. Dochelli, 3 A.2d 
666, 126 Conn. 465. 

91. La,—^Roseman v. Petzl cr, 99 So.. 
296, 165 La. 373. 

19 C.J. p 187 note 43. 

91.5 Mass.—Reddington v. Redding- 
ton, 59 N.E.2d 776, 317 Mass. 760; 
169 A.L.R. 1448—^Levanosky v.. 
Levanosky, 42 N.E.2d 561, 311 Mass. 
638. 

91.10 Maas.—^Levanosky v. Levanos¬ 
ky. supra. 
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rather than in the probate court.9l-i5 Statutes pro¬ 
viding that no final judgment rendered in a divorce 
proceeding shall be reversed, annulled, or modified 
on appeal unless such appeal shall have been granted 
during the term of court at which such judgment 
was entered and that no petition for review of any 
judgment of divorce shall be allowed contemplate 
that an appeal or petition for review will be denied 
only when the trial court had jurisdiction of the sub¬ 
ject matter of the action and the parties, and do not 
apply where the court nisi was devoid of jurisdic- 

tion.^2 

A party to a divorce proceeding who fails to ob¬ 
ject to the procedure adopted to determine the 
amount of alimony which should be awarded by 
neglecting to appeal at the proper stage in the pro- 
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ceeding will be deemed to have acquiesced in the 
procedure, and he may not thereafter obtain a re¬ 
view of the question.®2.5 

Abatement of appeal on death of party. It is 
generally recognized that the death of a party in a 
divorce action after the rendition of a decree grant¬ 
ing a divorce does not prevent a judicial review of 
the decree where property rights are involved.^^ 
Where an appeal is prosecuted from a decree or 
judgment denying a divorce, and while the appeal 
is pending one of the parties dies, the appeal will 
usually be dismissed, unless property rights are 
involved and it is generally recognized that 
an appeal from a decree granting a divorce cannot 
be prosecuted after the death of one of the parties 
where only the marital res is involved.^^ So, the 


91.15 Proceedings at law in court of 
general Jurisdiction 
Mass.—^Watts v. Watts, 45 N.E.2d 
273, 312 Mass. 442. 

92. Mo.—State ex rol. Coonley v. 
Hall, 24C S.W. 35, 296 Mo. 201. 

Exceeding Jurisdiction 

Question whether trial court ex¬ 
ceeded its jurisdiction in setting aside 
divorce decree on motion filed after 
term in which decree was entered can 
be properly raised and error, if any, 
in such order corrected by reversal 
thereof on timely appeal therefrom. 
Mo.—^Van Emelcn v. Van Emelen, 162 
S.W.2d 272, transferred, see, 166 
S.W.2d 802. 

92.5 N.J.—Christensen v. Christen¬ 
sen, 32 A.2d 362, 133 N.J.Eq. 347. 

93. Ark.—Owen v. Owen, 184 S.W.2d 
808, 208 Ark. 23. 

Pla.—Busch v. l^UHch, 62 So.2d 68— 
North V. singling, 7 So.2d 476, 149 
Fla. 739, 752—l'»rice v. I^rice, 153 
So. 904, 114 Fla. 233. 

Ind.—Stoup V. Stoup, 35 N,E.2d 112, 
109 Ind.App. 618. 

Iowa.—Graham v. Graham, 288 N.VV. 
78, 227 Iowa 223—Oliver v. Oliver, 
248 N.W. 233, 216 Iowa 57. 

Kan.—Craig v. Craig, 212 P. 72. 112 
Kan. 472—Craig v. Craig, 202 P. 
594, 110 Kan. 13. 

Mich.—Listh v. Listh, 46 N.W.2d 385. 
329 Mich. 679. 

Minn.—^Wogge v. Wegge, 89 N.W.2d 
891—Swanson v. Swanson, 234 N. 
W. 676, 182 Minn. 492. 

Mo.—Caddell v. Oaddell, 222 S.W. 873, 
204 Mo.App. 182. 

Mont.—Deich v. Deich. 323 P.2d 35— 
Judson v. Anderson, 166 P.2d 198. 
118 Mont. 106. 

Nev.—First Nat. Bank of Nev. v. 
Wolflr, 202 P,2d 878. 66 Nev. 61— 
Corpus Juris Secundum cited in 
Lemp V. Eemp, 141 P.2d 212, 214, 62 
Nev. 91, 148 A.L,R. 1104. 

Ohio.—Porter v. Lerch, 193 N.E. 786, 
129 Ohio St. 47. 

Or.—Mignot v. Mlgnot, 210 P.2d 111, 


187 Or. 142—^Nickerson v. Nicker¬ 
son, 48 P. 423, 34 Or. 1. 

Pa.—Matuszek v. Matuszek, 52 A.2d 
381, 160 Pa.Super. 526—Tenaglia v. 
Tenaglia, 188 A. 370, 124 Pa.Super. 
124—^Upperman v. Upperman, 181 
A. 252, 119 Pa.Super. 341. 

Va.—Craddock’s Adm’r v. Craddock’s 
Adm’r, 163 S.B. 387, 158 Va. 58. 

19 C-J. p 187 note 44. 

Death of party as affecting review 
of disposition or adjustment of 
property of parties see infra S 
299 d. 

Property Involved only if award of 
divorce reversed 

Where divorce was grranted hus¬ 
band in his suit, and parties stipu¬ 
lated to a division of property, and 
after divorce was granted husband 
died, and thereafter wife moved to 
vacate judgment and perfected appeal 
from judgment of divorce, court 
would properly refuse to vacate judg¬ 
ment, but would consider appeal to 
determine whether divorce was prop¬ 
erly granted oven though there was 
no appealable issue as to property 
division, since if divorce was improp¬ 
erly granted defendant would be re¬ 
stored to status of wife, property 
settlement entered into by agreement 
would cease to exist, and all property 
would revert to wife. 

Wi.s.—Hlrchert v. Hlrchert, 11 N.W. 
2d 157, 243 Wis. 519. 

Death of both parties 
Where decree setting aside divorce 
decr<»o affected property rights, hus¬ 
band's administrators could have 
cause revived in their name and 
pro.sccute appeal notwithstanding 
wife has also died since decree was 
entered. 

Va.—Craddock’s Adm’r v. Craddock’s 
Adm’r, 163 S.B. 387, 158 Va. 68. 

Amount of recovery 
Where a husband dies pending his 
appeal from a decree of divorce in 
favor of his wife, his executors may 
not prosecute the appeal unless the 
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wife would receive out of the hus¬ 
band's estate, were she his wife at 
his death, less than the trial court 
awarded her as alimony. 

Iowa.—^Doolittle v. Doolittle, 147 N. 

W. 893, 166 Iowa 625. 

93.5 Pa.—^Rutherford v. Rutherford, 
32 A.2d 921, 162 Pa.Super. 617. 

93.10 Cause revived and appeal con¬ 
sidered 

Where husband petitioned for di¬ 
vorce and wife brought cross bill for 
alimony and attorney fees, and di¬ 
vorce was refused and alimony and 
attorney fees were allowed, and from 
such decree husband appealed and 
died while appeal was pending, cause 
would be revived and appeal consid¬ 
ered since property rights were in¬ 
volved. 

Ala.—Cox V. Dodd, 4 So.2d 736, 242 
Ala. 37. 

94. Cal.—Gloyd v. Superior Court in 
and for Los Angeles County, 185 
P. 995, 44 aA. 39. 

Fla.—^Busch v. Busch, 62 So.2d 68— 
North V, Ringling, 7 So.2d 476, 149 
Fla. 739, 762. 

Kan.—^Adamson v. Snider, 291 P. 744, 
131 Kan. 284—Craig v. Craig, 212 
P. 72, 112 Kan. 472—Craig v. Craig, 
202 P. 694, 110 Kan. 13. 

Minn.—Wegge v. Wegge, 89 N.W. 2d 
891. 

Mont.—Deich v. Deich, 323 P.2d 36— 
Judson v. Anderson, 165 P.2d 198, 
118 Mont 106. 

Nev.—^First Nat Bank of Nev. v. 
Wolff, 202 P.2d 878, 66 Nev. 61— 
Morrow v. Morrow, 166 P.2d 827, 62 
Nev. 492—Corpus Juris Secundum 
cited in, Lemp v. Lemp, 141 P.2d 
212, 214, 62 Nev. 91, 148 A.L.R. 
1104. 

Or.—^Mignot v. Mignot, 210 P.2d 111, 
187 Or. 142. 

Tex.—^Ledbetter v. Ledbetter, Civ. 
App., 229 S.W. 676. 

Abatement of actions for divorce, 
alimony, or separate maintenance 
by death of either party pending 
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executors of deceased defendant appealing from a 
decree granting divorce with alimony and denying a 
decree on his cross petition cannot appeal from the 
decree denying relief on the cross petition.^® Fur¬ 
thermore, the death of a party will abate a judicial 
review of a decree granting a divorce where the de¬ 
cree is interlocutory only, even though the decree 
determines property rights.®5.5 Where a review is 
sought of a decree granting a limited divorce, and 
pending the review defendant dies, the death of de¬ 
fendant will abate the review.^^.io 

The right of appellant to continue with a review 
of an adverse final decree in divorce after the death 
of the successful party depends on the presence of 
a property right,®^*!® and, since the record in a di¬ 
vorce proceeding ordinarily does not reveal the 
existence of property rights,^5.20 jt has been held 
that judicial review of a decree awarding an abso¬ 
lute divorce may be prosecuted after the death of 
the successful party even though the record does 
not affirmatively show that property rights are in¬ 
volved, ^5.25 and even though the decree which is the 
subject of the review has not adjudicated property 
rights in express terms.^5.30 

It has been indicated that in order for property 
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rights to be involved in a divorce proceeding so that 
a pending review will not abate by reason of the 
death of a party, there must be property rights in¬ 
volved which are lawful concomitants of the mari¬ 
tal status,®5.35 or rights which exist by operation of 
law and are based on the marital relationship.95.40 
It may not be sufficient that there be rights which 
have been created by act of the parties and which 
have no basis in the marital status.^5.46 Although it 
has been indicated that a wife’s right to the hus¬ 
band’s support is such a property right as will pre¬ 
vent abatement of a judicial review because of the 
death of a party pending the review,^5.60 it has been 
held that where a decree of divorce has been en¬ 
tered in favor of the husband and from which the 
wife seeks a judicial review, the death of the hus¬ 
band pending such review will abate the review even 
though the effect may be to deprive the wife of a 
family allowance and support.95.56 

A review may abate on the death of the success¬ 
ful party where the decree granting a divorce mere¬ 
ly provided for the support of a child and for coun¬ 
sel fees, since such a decree would not be considered 
as involving property rights.^^.co a pending review 
may abate by reason of the death of a party where 


appeal see the title Abatement and 
Revival S 128 b. 

Blsmlssal without prejudice to rlglits 
of parties 

Question of divorce became moot 
on death of husband prior to expira¬ 
tion of time allowed for talcing: appeal 
from default Judgment granting him 
an absolute divorce, and appeal by 
wife from such Judgment should be 
dismissed without prejudice to rights 
of the parties with respect to effect 
of divorce Judgment. 

La.—^Arceneaux v. Arceneaux, 94 So. 
2d 449, 232 La. 494. 

95. Iowa.—-Doolittle v. Doolittle, 147 
N.W. 893, 166 Iowa 626. 

95.5 Wash.—^Dougherty v. Dougher¬ 
ty, 167 P.2d 467, 24 Wash.2d 811— 
McPherson v. McPherson, 93 P.2d 
428, 200 Wash. 365. 

95.10 XTo ohange in relationship if 
decree reversed 

Where wife obtained divorce from 
bed and board, and appeal was pros¬ 
ecuted from decree by husband, and 
pending appeal husband died, since 
effect of decree was merely that wife 
could live apart from husband with¬ 
out being guilty of desertion, and 
despite the decree she still remained 
his wife, and would continue to be 
such even were the decree to be re¬ 
versed on appeal, his death pending 
appeal did abate appeal. 

Pa.—^Rutherford v. Rutherford, 82 
A.2d 921, 162 Pa.Super. 617. 


95.15 Pa.—^Matuszek v. Matuszek, 62 
A.2d 381, 160 Pa.Super. 526. 

95.20 Property interest appears only 
lncld.entaUy 

Testimony in divorce cases is gen¬ 
erally limited to evidence relating to 
grounds alleged in libel, and property 
Interest is likely to appear only in¬ 
cidentally. 

Pa.—Matuszek v. Matuszek, supra. 

95.25 Pa.—^Matuszek v. Matuszek, 
supra. 

95.30 Fla.—Busch v, Busch, 62 So.2d 

68 . 

Mont.—Judson v. Anderson, 166 P.2d 
198, 118 Mont. lOG. 

95.35 Mont.—Judson v. Anderson, 
supra. 

95.40 Fla.—^Busch v. Busch, 62 So.2d 

68 . 

Nov.—^First Nat. Bank of Nev. v- 
Wolff, 202 P.2d 878, 66 Nev. 61. 
Bower and snooession rights in hus¬ 
band’s property 

Mont.—Judson v. Anderson, 166 P. 

2d 198, 118 Mont 106. 

Somestead rights 

Nev.—^First Nat Bank of Nev. v. 

Wolff, 202 P.2d 878, 66 Nev. 61. 
Workmen’s compensation olalm 
Pa.—^Matuszek v. Matuszek, 62 A.2d 
381, 160 Pa.Super. 526. 

95.45 Nev.—^First Nat Bank of Nev. 
V. Wolff, 202 P.2d 878, 66 Nev, 61. 
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Nev.—First Nat Bank of Nev, v. 
Wolff, supra. 

95.50 Mont.—Judson v. Anderson, 
166 P.2d 198, 118 Mont 106. 

95.55 Bight purely personal 
A claim of decedent’s divorced wife 
that decree granting decedent divorce 
deprived her of property rights, in 
that she would be entitled to family 
allowance from decedent’s estate if 
restored to status of his widow, can¬ 
not prevent abatement of her appeal 
from decree, since such right is pure¬ 
ly personal right to support for lim¬ 
ited time and cannot he assigned, and 
such allowance would probably be 
made only to minor child if claimant 
has reasonable maintenance derived 
from other property. 

Nev.—^Pirst Nat. Bank of Nev. v. 
Wolff, 202 P.2d 878, 66 Nev. 61. 

AUmony as property right 

“There are some cases in which an 
award of alimony in a final decree 
will be deemed a property right pre¬ 
venting abatement of an appeal upon 
the death of the party to whom the 
same was awarded, but the instant 
case is not of that type.” 

Or.—Shields v. Bosch. 224 P.2d 660, 
662, 190 Or. 155. 

95.60 No oontentloA counsel fee un¬ 
reasonable 

Or.—Mlgnot v. Mignot, 210 P.2d 111, 
187 Or. 142, 
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there is no community property of the spouses with- [ P»rty would not be entitled to but for the decree, win 

in the state, 9® *® and may abate even though it is •>* have waived any right of judicial review 

« • 1 . e . ® decree, 

alleged that property rights do exist and are in¬ 
volved, where there is no sufficient showing as to It is stated as a general rule in Appeal and Error 
the nature and character of the rights.®5-70 The § 215 a that a party who accepts the benefits of a 
fact that the judicial review was not initiated un- judgment, order, or decree cannot thereafter have 
til after the death of the successful party may not be a judicial review of the judgment, order, or decree, 
fatal to the prosecution of the review.^^*"^® this rule is frequently applied in divorce pro- 

The attorney representing the state has no author- but every acceptance of a benefit ac- 

ity to tender a bill of exceptions after he has been a resdt of a judgment, order, or decree in 

discharged by the court from further service in the action for divorce does not necessarily preclude 
96 l^be person receiving the benefit from prosecuting 

an appeal from the judgment, order, or decree,®*^-® 
b. Waiver of Bight and ordinarily there is no waiver of the right to 

A party to a divorce decree who voluntarily accepts ^PP^al unless the acceptance of the benefit was un¬ 
benefits which are awarded by the decree, and which the conditional, voluntary, and absolute.®^-!® 


95.65 Nev.—^Morrow v. Morrow, 156 
P.2d 827, 62 Nev. 492. 

95.70 Alleged xiglits ezistiiLg ixL aa- 
otlier state 

On motion to dismiss appeal from 
decree granting: husband a divorce, 
parties* alleged joint property rights 
under laws of foreign state cannot 
be considered, in absence of showing 
of present existence of such rights, 
of what they consist or consisted, 
particular laws giving rise thereto, 
and manner in which they were or are 
connected with divorce action, or in 
absence of proper remedy by separate 
action to enforce them. 

Nev.—^First Nat. Bank of Nev. v. 

Wolff, 202 P.2d 878, 66 Nev. 51. 
95.75 Wis.—Hirchert v. Hirchort, 11 
N.W.2d 167, 243 Wis. 619. 

Nano pro tnno filing 
Where a property right was shown 
to exist suillcient to prevent abate¬ 
ment of wife’s appeal from final de¬ 
cree granting husband a divorce on 
husband's death, and it appeared that 
through a clerical error neither wife 
nor her counsel was notified of filing 
of final decree until after husband’s 
death, trial court properly granted 
wife leave to file an exception nunc 
pro tunc to the final decree after 
husband’s death. 

Pa—Matuszek v. Matuszek, 62 A.2d 
881,160 Pa.Super. 626. 

96. Ind.—Statc v. Priedley, 61 N.E. 
473, 161 Ind. 404. 

97. Cal.—Wilson v. Wilson, App., 323 
P.2d 1017—Bulpitt v. Bulpitt, 237 
P.2d 639, 107 C.A.2d 560—Swallers 
V. Swallers. 201 P.2d 23, 89 C.A.2d 
468—Cline v. Cline, 23 P.2d 431, 132 
C.A. 713. 

BCan.—Cohen v. Dresie, 256 P.2d 846, 
174 Kan. 391. 

La—Phillips V. Phillips. 107 So. 684, 
160 La 813. 

Mo.—State ex rel, Oreen v. James, 
195 S.W.2d 669, 366 Mo. 223. 

Nev—Gerblg v. Gerbig, 108 P.2d 317, 
60 Nev. 292. 
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Or.-Isenhart v. Isenhart, 296 P.2d 
927, 207 Or. 365. 
aoxn. book law 

Iowa.—Leigh v. Leigh, 73 N.W.2d 
727, 247 Iowa 368. I 

Citing husbasLd for contempt I 

Wife who applied for and secured 
a citation to issue to husband requir¬ 
ing him to appear and show cause 
why he should not be punished for 
contempt of court in failing to com¬ 
ply with provisions of divorce judg¬ 
ment, and who procured a hearing on 
petition for citation, waived right to 
have judgment reviewed. 

Ind.—^IGeppe v, Kleppe, 8 N.E.2d 93, 
103 Ind.App. 406. 

Necessity of pleading waiver 
An appellee who joined in error 
and filed briefs without alleging by 
plea that appellant had accepted 
portion of divorce decree granting di¬ 
vorce, but took her appeal from the 
entire decree although she sought to 
reverse only that portion which set 
aside a conveyance of real estate was 
precluded from asserting that errors 
were released by acceptance of part 
of the benefits of the decree. 

Ill.—Shlensky v. Shlensky, 16 N.B.2d 
694, 369 Ill. 179, 

Contention not well founded 
In action for divorce where on ap¬ 
peal it was urged that appellant had 
accepted benefits under decree ap¬ 
pealed from and was, therefore, pre¬ 
cluded from attacking decree, court 
held such contention was not well 
founded. 

Ohio.—Zang v. Zang, App., 73 N.B.2d 
377, appeal dismissed 71 N.B.2d 
688, 147 Ohio St. 436. 

97.5 Neb.—^Nuss v. Nuss, 27 N.W. 

2d 624, 148 Neb. 417. 

Bisposition of court to hear appeal 
in divorce action 

Appeal by defendant wife in di¬ 
vorce action would not be dismissed 
although she received and retained 
portion of property in dispute under 
judgment appealed from, in view of 
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disposition of courts to hear and de¬ 
termine actions of divorce both on 
the trial and on an appeal on the 
merits. 

Cal.—Daroux v. Daroux, 199 P. 1112, 
53 C.A. 223. 

CompelliBg necessity to dispose of 
livestock 

Where husband had been granted 
decree of absolute divorce, wife, who 
was awarded certain heifers under 
the decree, and who sold such heifers 
without court’s permission, would not 
be precluded from appealing the de^ 
cree, in view of her explanation that 
she was unable to care for the heifers 
which were about to calve, and in 
view of fact that she retained the 
proceeds pending further court or¬ 
der. 

Iowa.—Leigh v. Leigh, 73 N.W.2d 
727, 247 Iowa 358. 

97.10 Cal.—^Wilson v. Wilson, App., 
323 P.2d 1017. 

Occupation of property under right of 
joint tenancy 

Where spouses owned property as 
joint tenants, and wife continued to 
occupy property to exclusion of hus¬ 
band after decree of divorce from 
which wife prosecuted appeal, and 
husband contended that wife’s occu¬ 
pation was based on benefit obtained 
from decree, it was held that wife's 
occupation of property was not incon¬ 
sistent with position that she and 
husband owned property jointly, and 
that her occupation did not indicate 
unconditional, voluntary, and abso¬ 
lute acceptance of benefit awarded by 
decree of divorce. 

Cal.—Gudelj v. Gudelj, 259 P.2d 656, 
41 C.2d 202. 

Exerdsiug choice of alteruatives 
Where husband in his suit was 
granted divorce, and trial court, in 
dividing property, permitted wife to 
decide whether she would purchase 
community property or allow hus¬ 
band to purchase it, and wife decided 
not to purchase so that husband did 
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The rule does not apply where the party claiming 
a review accepts a benefit which admittedly is due 
to such party, or accepts a benefit which would 
not be affected or be put in jeopardy by the re- 
view.^7.20 Furthermore, where there are different 
portions of a judgment or decree, and the portions 
are severable, a party who voluntarily accepts the 
fruits of one portion does not necessarily estop him¬ 
self to attack another severable portion of the judg¬ 
ment or decree.®'^*25 A party aggrieved by an in¬ 
termediate order which is reviewable on appeal from 
the final judgment does not, merely by participating 
in proceedings which follow the intermediate or¬ 
der and which culminate in the final judgment, 
waive the right of appeal.^'^-^o 

In the application of the general rule, it has gen¬ 


erally been held that the right to have a decree re¬ 
viewed on appeal or writ of error is waived if the 
party aggrieved thereby remarries;^8 there 

is a waiver of the right of review of a decree or 
judgment where a party accepts property awarded 
by the decree or judgment,^8.5 or where the wife 
accepts alimony or support awarded by the judg¬ 
ment or decree,®9 and this may be true where the 
wife accepts alimony or support because of her 
financial necessity and even though she has no real 
freedom of choice.^ Similarly, a husband who ac¬ 
cepts a benefit accruing under a judgment, order, 
or decree entered in an action for divorce will be 
deemed to have waived his right of appeal from the 
judgment, order, or decree, although he contends 
that he accepted the benefit under the compulsion 
of financial nccessity.^-^ 


purchase, contention that wife’s de¬ 
cision constituted acceptance of sub¬ 
stantial benefit and thus precluded 
her from prosecuting appeal from de¬ 
cree granting divorce and precluded 
review of decree dividing property 
would not be sustained. 

Tex.—Cline v. Cline, Civ.App., 243 S. 

W.2d 244, error dismissed. 

SPailure to take advantage of benefits 
not waiver 

N.Y.—Cohen v. Cohen, 144 N.E.2d 
365, 3 N.T.2d 339, 166 N.Y.5.2d 
452. 

97.15 Cal.—Bixby v. Bixby, 2B1 P.2d 
286, 120 C.A.2d 495. 

97.20 Cal,—Bixby v. Bixby, 261 P.2d 
286, 120 C.A.2d 495. 

Possible loss of advantage by rever¬ 
sal on appeal 

In divorce cases it has been held 
that it is only in cases where appel¬ 
lant is shown to have received and 
accepted advantages from a judg¬ 
ment to which such appellant would 
not be entitled in event of a rever¬ 
sal of the judgment that acceptance 
thereof would operate to defeat the 
appeal. 

Cal.—Browning v. Browning, 282 P. 
503, 208 C. 518. 

Di Grand! v. Di Grandi, 227 P.2d 
841, 102 C.A.2d 442. 

Bnle and qualification stated 

“Where a reversal upon the plain¬ 
tiff's appeal would require him to re¬ 
fund to the defendant money or prop¬ 
erty which he has obtained under the 
judgment, there is reason for hold¬ 
ing that the acceptance of the bene¬ 
fits of the judgment is a waiver of 
the right to appeal. Having elected 
to receive the fruits of the judg¬ 
ment, he is estopped from attempt¬ 
ing to destroy the very foundation of 
his right to receive them. But where 
a reversal would not work this re¬ 
sult, where his right to what he has 
received would still remain Intact 
it is difficult to conceive why he ^ 


should not be allowed to take what 
is now, and always will be, his, and 
still prosecute his claim for more.” 
Nev.—Afrlat v. Afriat 117 P.2d 83, 
85, 61 Nev. 321—Cunningham v. 
Cunningham, 105 P.2d 398, 400, 60 
Nev. 191. 

97.25 Cal.—Gudelj v. Gudelj, 259 P. 
2d 656, 41 C.2d 202. 

97,30 N.Y.—Cohen v. Cohen, 144 N. 
B.2d 365, 3 N.Y.2d 330, 1C5 N.Y.S. 
2d 452. 

98. Ark.—^Butts v. Butts, 238 S.\V. 
600, 162 Ark. 399. 

Ind.—State ex rel. Balalcy v. St Jo¬ 
seph Superior Court No. 1, 81 N.E. 
2d 373, 226 Ind. 372. 

Knigga v. Knigga, 97 N.E.2d 360, 
121 Ind.App. 10. 

La.—Barraco v. Barraco, 136 So. 95, 
173 La. 81. 

Ohio.—Corpus Juris quoted iu Swish¬ 
er V. Swisher, 181 N.E. 917, 918, 42 
Ohio App. 53. 

Okl.—Corpus Juris cited iu Hosier v. 

Hosier, 246 P. 1099, 121 Okl. 4. 

19 C.J. p 188 note 47. 

Remarriage of successful party pend¬ 
ing appeal as affecting determina¬ 
tion of appeal see infra § 195. 

98.5 N.D.—Montgomery v. Montgom¬ 
ery, 88 N.W.2d 104. 

99. D.C.—Stein v. Stein, 170 F.2d 
162, 83 U.S.App.D.C. 286—Harris 
V. Harris, 89 P.2d 829, 67 App.D.C. 
85. 

Oa.—Corpus Juris Secundum cited in 
Thompson v, Thompson, 45 S.E.2d 
632, 641, 203 Ga. 128. 

Ind.—Smith v. Smith, 129 N.E.2d 374, 
125 Ind.App. 658. 

Nev.—Gerbig v. Gerbig, 108 P.2d 317, 
60 Nev. 292. 

N.D.—^Montgomery v. Montgomery* 
88 N.W.2d 104. 

19 C.J. p 188 note 48. 

Waiver of right to new trial see su¬ 
pra § 168. 

Certification of a4;tome7’s check 
Where husband sent check to wife's 
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attorney who in turn drew his check 
and delivered it to wife, and wife had 
attorney’s check certified by bank, 
but did not cash check, certification 
amounted to receipt of proceeds to 
preclude further prosecution of ap¬ 
peal. 

Ga.—Thompson v. Thompson, 45 S.E. 

2d 632, 203 Ga. 128. 

1. Becision by divided oonrt on re¬ 
argument 

Where decree of divorce was en¬ 
tered in favor of wife, and an order 
made for a monthly allowance for 
herself and a child, and wife accepted 
monthly allowance and appealed, it 
was held by those members of the 
court who heard tho appeal that the 
acceptance by the wife of such allow¬ 
ance did not preclude her from pros¬ 
ecuting the appeal since she had no 
real freedom of choice, being without 
other means of support; but on re- 
argument before entire court major¬ 
ity held that appeal by the wife 
should be dismissed on ground that 
her acceptance of monthly support 
precluded her from exercising right 
of appeal. 

Minn.—Spratt v. Spratt, 167 N.W. 

735, 140 Minn. 510. 

1.5 BinaiLoial aeoessity of no legal 
materiality 

"Appellant’s contention that he was 
forced to stipulate to a sale of the 
property and to accept the proceeds 
allotted to him by the judgment due 
to his financial situation not only is 
not sustained by the record, but like¬ 
wise is of no legal materiality. 
Moreover, tho Minnesota case of 
Spratt V. Spratt, 166 N.W. 769, 140 
Minn. 510, from which he quotes to 
support his contention, was upon re- 
argument superseded by the court’s 
decision dismissing the appeal. 167 
N.W. 736, 140 Minn. 610.” 

Cal.—Bulpitt V. Bulpitt, 237 P.2d 639, 

540, 107 C.A.2d 560. 
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The courts may decline to apply the general rule | 
where custody of children is awarded to the wife, 
and provision is made primarily for the care, sup¬ 
port, and benefit of such children, and in such case 
the acceptance of the support provision may not 
preclude the wife from the right of appeal and 
where alimony has been denied, an acceptance by 
the wife of a provision for the maintenance of a 
small child of the parties does not require a dis¬ 
missal of the appeal.2 Furthermore, a wife does 
not waive her right to appeal by taking a certain 
sum and releasing all claims against the husband's 
property where the judgment of divorce did not at¬ 
tempt to dispose of the property ;3 and a wife grant¬ 
ed permission to accept community property decreed 
to her by the judgment without waiving her right to 
appeal did not waive such right by accepting the 
property.^ Moreover, accepting money in accord¬ 
ance with the divorce judgment, to which the wife 
is entitled irrespective of her appeal, does not bar 
the right of appeal.^ 

A party to a divorce action who accepts benefits 
accruing from a judgment or decree and at the same 
time prosecutes an appeal from the judgment or de¬ 
cree may be precluded from having the appeal con¬ 
sidered, even though a tender of restitution is made 
in answer to a motion to dismiss the appeal because 
of the acceptance of the benefits.5-5 The fact that a 
party is unacquainted with the law, and does not 
know that the acceptance of the benefit will consti¬ 
tute a waiver of the right of appeal, does not consti¬ 
tute a valid excuse,®*^® 

In an action for divorce where a judgment, or- 
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der, or decree is entered which, among other things, 
provides for the payment of counsel fees, a party 
who accepts counsel fees as so provided is not neces¬ 
sarily precluded thereby from prosecuting an appeal 
from the judgment, order, or decree,5-i5 since the 
acceptance of counsel fees to which the party is 
rightfully entitled, and which would not be affected 
by the outcome of the appeal, does not operate to 
waive the right of appeal.^*20 However, where a 
party is awarded counsel fees to which the party 
may not be entitled should the judgment or decree 
be reversed on appeal, the acceptance by the party 
of such counsel fees may constitute a waiver of the 
right to appeal from the judgment or decree,® al¬ 
though acceptance by the attorney for defendant 
of the attorney's fee awarded and satisfaction by 
him of that part of the judgment have been held not 
to require dismissal of defendant's appeal.^ Neither 
husband nor wife, by complying with a stipulation 
made in open court in the husband's divorce suit as 
to their property rights, the stipulation being car¬ 
ried into decree, waives the right to appeal from 
the other independent parts of the decree.® 

The right of a defendant to his appeal from an or¬ 
der overruling his plea to the jurisdiction is not 
waived by his answering under the specific direc¬ 
tion of the court with the direct threat of a decree 
pro confesso against him if he fails to answer;^ 
and alleged performance of the decree by appellant 
under compulsion of execution does not constitute 
a waiver.^® A divorced woman's assumption of her 
maiden name does not release errors in the absence 
of any possible inconvenience to, loss by, or fraud 
on, the husband.ii With respect to appellate juris- 


1.10 Ill.—^Lemon v. Lemon, 160 N. 
E.2d 608, 14 Ill.Sd 16. 

Minn.—^Atwood v. Atwood, 39 N.W.2d 
103, 229 Minn. 333. 

2. Ga.—Coley v. Coley, 68 S.E. 205, 
128 Ga. 664. 

3. Tex.—Stephens v. Stephens, Civ. 
App., 281 S.W. 1096. 

Ariz.—Prank el v. h'^rankel, 18 P. 
2d 911, 41 Ariz. 396. 

5. Cal.—Browning v. Browning, 282 
P. 603, 208 C. 518. 

5.5 N.D.—Montgomery v. Montgom¬ 
ery, 88 N.W.2d 104. 

5.10 N.D.—^Montgomery v. Mont¬ 
gomery, supra. 

5.15 Cal.—Browning v. Browning, 
282 P. 503, 208 C. 618. 

Barker v. Barker, 284 P.2d 900, 
133 C.A.2d 741—D1 Grand! v. Di 
Grandi, 227 P.2d 841, 102 C.A.2d 
442. 

Minn.—^Atwood v. Atwood, 39 N.W.2d 
103, 229 Minn. 333. 


Or,—Hinckley v. Hinckley, 295 P.2d 

1105, 211 Or. 32. 

Sabsequent order providing for cotuu 
sel fees 

Where judgment denying divorce 
made no mention of attorney’s fees 
and expenses, subsequent order 
which, without mentioning judgment 
or purporting to modify it, required 
defendant to pay attorney’s fees and 
expenses of plaintiff, was not a mod¬ 
ification of the judgment, and accept¬ 
ance by plaintiff of sum provided in 
the order did not constitute an ac¬ 
quiescence in the judgment and a 
waiver of right to appeal therefrom. 
N.D.—Savre v. Savre, 42 N.W.2d 642, 
77 N.D. 242. 

5.30 Cal.—^Browning v. Browning, 
282 P. 503, 208 C. 518. 

Di Grandi v. Di Grandi, 227 P.2d 
841, 102 C.A.2d 442. 

Or.—Hinckley v. Hinckley, 295 P.2a 

1106, 211 Or. 32. 

6. Ill.—Boylan v. Boylan, 182 N.E. 

614, 349 Ill. 471. 

19 0.3*. p 188 note 51. 
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FaymeiLt directly to counsel after 
retention of new counsel 
Where counsel fees were not paid 
to plaintiff but were paid directly to 
plaintiff’s attorney after plaintiff had 
substituted new attorney for one who 
was paid, since attorney was no long¬ 
er retained by plaintiff at date of 
payment, his acceptance of fees could 
in no way prejudice plaintiff's right 
of appeal. 

Ill.—^Lemon v. Lemon, 150 N.E.2d 608, 
14 I11.2d 16. 

7. Minn.—Gran v. Gran, 152 N.W. 
269, 129 Minn. 531. 

19 C.J. p 188 note 52. 

8. Cal.—^Duncan v. Duncan, 167 P. 
141, 176 C. 693. 

9. N.J.—^Duke v. Duke, 62 A. 471, 79 
N.J.Eq. 149. 

10. Iowa.—^Horan v. Horan, 211 N- 
W. 249, 203 Iowa 496. 

11. Ill.—^Reinken v. Reinken, 184 N. 
E. 639. 351 Ill. 409. 
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diction, the bringing of a new divorce suit is not a 
waiver of plaintiff’s original suit.^^ 

The state may abandon its appeal by failing to 
appear after filing the transcript.!^ 

While the general rule is that a party may, by 
express agreement or stipulation before trial or 
judgment, waive the right to appeal or bring error, 
either wholly or partially, as stated in Appeal and 
Error § 210, in an action for divorce a claimed stipu¬ 
lation that there would be no appeal will not be 
construed as waiving the right of appeal where the 
stipulation claimed to have been made was not so 
clearly established that it may be said that there was 
an unmistakable intention to waive the right,! 

§ 189. Presentation and Reservation in Low¬ 
er Court of Grounds of Review 

a. In general 

b. Necessity of post-trial motions 


a. In Gteneral 

In divorce actions questions which have not been 
properly raised and preserved In the trial court ordinarily 
will not be considered by a reviewing court unless they 
Involve plain or fundamental error. 

It is stated in Appeal and Error § 228 that gen¬ 
erally, questions of whatever nature, not raised and 
properly preserved for review in the trial court, can¬ 
not be raised for the first time on appeal. On the 
ground that the state is an interested party to every 
divorce proceeding, an appellate court may not apply 
the general rule in a divorce action, and may con¬ 
sider a question which is raised for the first time 
on appeal and which was not properly raised and 
preserved in the court below.!3-50 Furthermore, 
an appellate court may note and consider funda¬ 
mental!^ or plain!^-5 error, although such error was 
not raised and preserved for review in the trial 
court However, in divorce proceedings appellate 
courts will usually apply the general rule that ques¬ 
tions not raised in the trial court will not be no¬ 
ticed on appeal.!^ In divorce actions the courts 


12. Or.—Thomsen v. Thomsen, 246 
P. 502, 118 Or. 614. 

13. Or,—Stark v. Stark, 276 P. 692, 
128 Or. 683. 

13.5 Minn.—Arp ▼. Arp, 38 N.W.2d 
67, 229 Minn. 6. 

13.50 Pa.—^Blansett v. Blansett, 66 
A.2d 341, 162 Pa.Super. 45. 
Bestoratlon to wife of xnaideii name 
Where chancellor granting divorce 
failed to pass on prayer for restora¬ 
tion of wife's maiden name and no 
specific exception was taken to fail¬ 
ure of judgment to include such res¬ 
toration, although wife insisted 
thereon on appeal, judgment would 
not be reversed on such ground, but 
judgment should be modified so as to 
provide for restoration of maiden 
name. 

Ky.—Phillips V. Phillips, 210 S.W. 
2d 766, 307 Ky. 217. 

14. Pla.—Chisholm v. Chisholm, 126 
So. 694, 98 Fla. 1196—Kellogg v. 
Kellogg, 111 So. 637, 93 Fla. 261. 

Mo.—Tate V. Tate, 60 S.W.2d 790, 
227 Mo.App. 1141. 

Nev.—^Harris v. Harris, 169 P.2d 676, 
62 Nov. 473. 

Vallxire to comply with statute 
Tenn.—^Wagner v. Wagner, 8 Tenn. 
Civ.App. 264—Beard v. Beard, 3 
Tenn.App. 392. 

Tex.—Gould v. Gould, Civ.App„ 244 
S.W. 574. 

8 C.J. p 755 note 7—19 C.J. p 191 note 

9S: 

Petition subject to general demur¬ 
rer presents question of fundamen¬ 
tal error. 

Tex.—Stephens v. Stephens, Civ.App., 
281 S.W. 1096. 


Duty of appellate court 
Supreme court must, of its own 
motion where appellant did not raise 
question, determine whether she had 
deserted appellee for statutory pe¬ 
riod prior to filing of his cross bill 
for divorce. 

Ill.—Floberg v. Floberg, 193 N.B. 466, 
368 Ill. 626. 

14.5 Neb.—Zych v. Zych, 86 N.W.2d 
611, 166 Neb. 586. 

Sule of court provision for review 
of plain error 

Under rule of court providing that 
plain errors affecting substantial 
rights may be considered on motion 
for new trial or on appeal, and in dis¬ 
cretion of court although not raised 
in trial court or preserved for roviow 
or defectively raised or preserved, 
when the court deems that manifest 
Injustice or miscarriage of justice 
has resulted therefrom, a contention 
that aflldavlt for constructive service 
of process in divorce action was in¬ 
sufficient constituted a contention of 
plain error which could be reviewed 
on appeal although not properly rais¬ 
ed and preserved in trial court. 

Mo.—Sigwerth v. Sigwerth, App., 299 
S.W,2d 681. 

15- Ala.—^Mandelcorn v. Mandolcorn, 
154 So. 909, 228 Ala. 590, 93 A.Ii.H. 
322. 

Cal.—Blake v, Blake, 286 P.2d 948, 
135 C.A.2d 218—^Dei Tos v. Dei Tos, 
232 P.2d 873, 106 C.A.2d 81—Brad¬ 
ley V. Bradley, 210 P.2d 637, 94 C. 
A.2d 310, rehearing denied 211 P.2d 
638, 94 C.A.2d 310—Burrows v. 
Burrows, 63 P.2d 1136, 18 O.A.2d 
276—^McDaniel v. McDaniel, 26 P.2d 
843, 134 C.A. 697—Hersom v. Her- 
som, 212 P. 717, 60 CJL 383—An¬ 
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derson v. Anderson, 211 P. 827, 59 
C.A. 767—Ingraham v. Ingrraham, 
181 P. 234, 40 aA. 678. 

Colo.—Jones v. Jones, 207 P. 696, 71 
Colo. 420. 

Conn.—Schilcher ▼. Schilcher, 200 A 
361, 124 Conn. 446—Swlst v. Swist, 
140 A. 820, 107 Conn. 484. 

Del.—Thompson v. Thompson, 140 A 
697, 3 W.W.Harr. 693. 

Ga.—Perry v. Perry, 4 S.E.2d 184, 
188 Ga. 477—^Pafford v. Pafford, 196 
S.B. 804, 186 Ga. 100. 

Idaho.—Bedwell v. Bedwell, 196 P.2d 
1001, 68 Idaho 406. 

Ill.—Meyer v. Meyer, 77 N.E.2d 656, 
333 Ill.App. 460—^Kempski v. Kemp- 
ski, 77 N.I3.2d 344, 333 IlLApp. 331 
—Snyder v. Gahlau, 223 IlLApp. 
111 . 

Ind,—Kleppe v. Kleppe, 8 N.B.2d 93, 
103 Ind.App. 405. 

Iowa.—Ayers v. Ayers, 288 N.W. 679, 
227 Iowa 646—^Kruckman v. Kruck- 
inan. 229 N.W. 700, 209 Iowa 1218— 
Inman v. Inman, 196 N.W. 683, 196 
Iowa 846—Messenger v. Messenger, 

176 N.W, 260. 188 Iowa 367—Closz 

V. Closz, 169 N.W. 183, 184 Iowa 
739. 

Ky.—Colyer v. Colyer, 26 S.W.2d 611, 
233 Ky. 752, 

La.—Ducote v. Ducote, 165 So. 133, 
183 La. 886. 

Me.—^Lausier v, Lausier, 124 A. 582, 
123 Me. 530. 

Md.—Sterling v. Sterling, 9 A.2d 214. 

177 Md. 683. 

Mass.—^Payzant v. Payzant, 168 N.E. 
168, 269 Mass. 70. 

Mich.—Mihellch v. Mihelich. 226 N. 

W. 227, 247 Mich. 475 —Wyzenkie- 
wicz V. Wyzenklewicz, 194 N.W. 
482, 224 Mich. IL 
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usually apply the general rule that on appeal a party 
is restricted to the theory on which the case was 
tried in the court below>5.5 

Pleadings. In applying the rule that questions not 
raised in the trial court ordinarily will not be no¬ 
ticed on appeal, it has been held that defects in 
pleadings in divorce actions, if not specifically 
brought to the attention of the trial court, will be 
deemed to have been waived, and will not be con¬ 
sidered for the first time on review 15.10 Thus, a 
contention that divorce pleadings are insujOBi- 
cient, 15.15 that divorce pleadings are not sufficient¬ 
ly definite and certain,i5-20 that petition or complaint 
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does not allege specific acts of cruelty,l5-25 if not 
properly raised in the trial court, usually will not be 
considered by the appellate court on review. Where 
verification of a petition for divorce is required, it 
has been'held that if there is a trial of an action for 
divorce and no objection is raised in the trial court 
that the petition was not verified as required, such 
objection may not be urged for the first time on 
review.i5*30 it has, however, also been held that 
since lack of proper verification of a divorce peti¬ 
tion deprives the court of jurisdiction over the sub¬ 
ject matter, and it would, accordingly, not only be 
the right but the positive duty of the appellate court 


Minn.—Safranskl v. Safranskl, 24 N*. 

W.2d 834, 222 Minn. 358. 

Mo.—Gragson v. Oragson, App., 290 
S.W.2d 420—Key v. Key, App., 93 
S.W.2d 256—Cook v. Cook, 68 S.W. 
2d 900, 228 Mo.App. 478—^Nolker v. 
Nolker, App., 208 S.W. 128. 

Nev.—Kock v. Koch, 152 P.2d 480, 62 
Nev. 309—Wittenberg v. Witten¬ 
berg, 65 P.2d 619, 66 Nev. 442—^Lat- 
terner v. Latterner, 274 P. 194, 61 
Nev. 285. 

N.T.—Rodgers v. Rodgers, 107 N.T.S. 
2d 927, 279 App.Div. 640, reargu¬ 
ment denied 110 N.Y.S.2d 279, 279 
App.Div. 790, appeal denied 112 N. 
Y.S.2d 490, appeal dismissed 107 
N.B.2d 83, 304 N.Y. 691—Comfort 
V. Comfort, 236 N.Y.S. 644, 227 App. 
Div. 1. 

Okl.—Pirqualn v. Pirquain, 226 P.2d 
162, 203 Okl. 621. 

Or.—Cook v. Cook, 118 P.2d 1070, 167 
Or. 474—Cole V. Cole, 73 P.2d 383, 
157 Or. 666. 

Pa.—^Epstein v. Epstein, 93 Pa.Super. 
398. 

R. I.—^Meegan v. Mecgan, 197 A. 221, 
60 R.I. 131. 

S. D.—^Leonard v. Leonard, 281 N.W. 
90, 66 S.D. 202. 

Tex.—^Hollan v. Hollan, Civ.App., 187 
S.W.2d 423—Hamm v. Hamm, Civ. 
App., 169 S.W.2d 183—Milner v. 
Milner, Civ.App., Ill S.W.2d 282, 
error dismis.sed—Cox v. Cox, Civ. 
App., 107 S.W.2d 1031—Turman v. 
Turman, Civ.App., 99 S.W.2d 947, 
error dismissed certiorari denied 67 
S.Ct. 933, 301 XT.S. 608, 81 L.Ed. 
1353, rehearing denied 68 S.Ct. 7, 
302 XT.S. 774, 82 L.Ed. 600—Clulla 
V. Ciulla, Clv.App., 263 S.W. 643. 
Wash.—^Beauchamp v. Beauchamp, 66 
P.2d 1056, 186 Wash. 698—Under¬ 
wood V. Underwood, 298 P. 318, 162 
Wash. 204. 

W.Va.—Sharp v. Sharp, 114 S.E. 280, 
91 W.Va. 678. 

19 C.J. p 191 note 99. 

Pailxura to brief exceptioiui 
Where divorce libelant, excepting 
to Judgment dismissing libel, briefed 
no exceptions to trial court’s findings 


of facts on which supreme court’s 
conclusion is based, they stand as 
undisputed facts warranting such 
conclusion as matter of law. 

Vt—^Davidson v. Davidson, 10 A.2d 
197, 111 Vt 68. 

Failure to request special fiudings 
Where wife prosecuted action for 
divorce alleging five counts of cruel¬ 
ty, and general verdict for wife was 
returned by Jury, and there was er¬ 
ror in proceedings which affected one 
count, fact that husband did not re¬ 
quest special findings on each sepa¬ 
rate count did not preclude his tak¬ 
ing advantage on review of preju¬ 
dicial error which occurred, even 
though it affected only one count 
Nev.—^Heinen v. Heinen, 186 P.2d 
770, 64 Nev. 627. 65 Nev. 787. 

Falluxe to save rights 

Where husband while testifying in 
divorce case was directed by judge 
not to use notes he had made, and 
husband acquiesced in such ruling 
and saved no rights, error if any 
would not be considered on review. 
Mass.—Klar v. Klar, 76 N.B.2d 6, 322 
Mass. 69. 

Failure to hif oim court marriage dis¬ 
solved by prior decree | 

Where wife prosecuted action for 
divorce and husband failed to in¬ 
form court in a proper manner that 
court In another state had dissolved 
marriage by decree of divorce, hus¬ 
band would be estopped on appeal to 
question validity of wife’s divorce. 
Ky.—Garrison v. Garrison, 253 S.W. 
2d 626. 

Groatiug petition on one ground only 
In a petition for divorce on the 
ground of continued drunkenness and 
extreme cruelty, the granting of a 
petition on the ground of continued 
drunkenness amounted to the refus¬ 
al of petition on ground of extreme 
cruelty, and, where no exception was 
taken to refusal to grant petition for 
extreme cruelty, question is not re- 
vievrable. 

Wright V. Wright, 131 A. 81. 47 
B.I. 114. 
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Mo decree rendered 

Where no decree was rendered on 
a motion to strike and a demurrer to 
a cross bill, no question as to the 
sufflciency of the cross bill was pre¬ 
sented on appeal. 

Ala.—^Ratcliff v. Batdiff, 96 So. 422, 
209 Ala. 377. 

Objection held proper and timely 
Tex.—^Baker v. Baker, Civ.App., 104 
S.W.2d 531—Smith v. Smith, Civ. 
App., 218 S.W. 602. 

SufDLoiency of exception see Kline 
V. Kline, 29 Del.Co., Pa., 78. 

Transfer of paternity issue to civil 
docket 

Where plaintiff failed to note an 
exception to an order transferring an 
issue of paternity in a divorce suit 
to civil issue docket for trial, cor¬ 
rectness of order could not be chal¬ 
lenged on appeal. 

N.O.—Winfield v. Winfield, 45 S.E.2d 
259, 228 N.C. 256. 

15.5 Okl.—Walker v. Walker, 310 
P.2d 760. 

15.10 Md.—^Hoover v. Hoover, 61 A. 
2d 166, 187 Md. 646. 

Neb.—Dier v. Dier, 4 N.W.2d 731, 141 
Neb. 685. 

Ohio.—Slyh v. Slyh, App., 135 N.E.2d 
675. 

Tex.—Swanson v, Swanson, Civ.App., 
229 S.W.2d 843, certified question 
answered 228 S.W.2d 156, 148 Tex. 
600. 

Wash.—Moody v. Moody, 288 P.2d 
229, 47 Wash.2d 397. 

15.15 Ill.—^Druce v. Druce, 39 N.E.2d 
690, 313 I11.APP. 169. 

15.20 Minn.—^Potter v. Potter, 27 N. 

W.2d 784, 224 Minn. 29. 

Ohio.—Suhr v. Suhr, App., 70 N.E.2d 
469. 

15.25 N.D.—Hodous v. Hodous, 36 
N.W.2d 662, 76 N.D. 387. 

•Xex.—Sloan v. Sloan, Civ.App., 228 
S.W.2d 294. 

15.30 Iowa.—Schnor v. Schnor, 17 N. 
W.2d 376, 236 Iowa 720, 167 A.D.R. 
628. 
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to raise the question of its own motion, if the ques¬ 
tion had not otherwise been noticed.^^-^^ 

Evidence, In the application of the general rule 
that questions not raised in the trial court ordinarily 
will not be noticed on appeal, it has been held in 
divorce proceedings that questions as to the admissi- 

bilityl5.40 or relevancyi5.46 of evidence, as to the 
method by which evidence was adduced,^5.50 or as 
to the validity or propriety of depositions used at the 
trial,i5.55 if not raised for the first time in the court 
below and properly preserved will not be considered 
for the first time on review. While a ruling as to 
whether testimony is competent is unnecessary to 
review it where, on appeal, the trial is de novo,^® 
it has been held that if no exceptions are filed to call 
attention of the trial court to the incompetency of 
testimony given in a divorce proceeding, the ques¬ 
tion may not be considered on review but it has 
also been held that an appellate court will not al¬ 
low a divorce to stand which has been procured on 
testimony made incompetent by statute for reasons 
of public policy,!*^ although the evidence was not 
objected to at the time of the trial and no excep¬ 
tion was noted on the record.^^ 

In the application of the rule that an appellate 
court may, at its option, consider plain error al¬ 
though not assigned, such court, in reviewing a de¬ 
cree of divorce on aspects other than the sufficiency 
of the evidence to support the decree, may note of 
its own accord that the evidence adduced was in¬ 
sufficient to authorize the decree of divorce, and 
may decide the case on this point, even though in¬ 
sufficiency of evidence was not assigned as error.i8-2 

Where the trial court excludes testimony that is 
offered in a divorce proceeding, ordinarily the rul- 
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ing by the trial court may not be considered on re¬ 
view unless an offer of proof has been made at the 
time of the trial,but an offer of proof may not be 
required to assign error on such ruling where the 
offer of proof would have been but a useless gesture 
because of the attitude of the court,1^.6 and an of¬ 
fer of proof may not be required where there has 
been prior testimony by the witness which clearly 
established the purpose and materiality of the testi¬ 
mony to be givcn.^s.8 Where it is contended that 
the trial court has given consideration to an extra¬ 
judicial statement or report in reaching a decision 
in a divorce proceeding, and it is contended on ap¬ 
peal that the court was in error in considering su^ 
statement or report without affording the parties 
an opportunity to examine and cross-examine the 
person making the statement or report, the reviewing 
court may decline to consider such contention for the 
first time on review in the absence of a request made 
to the trial court that opportunity for examination or 
cross-examination of the person making the state¬ 
ment or report be affordcd.^^-i® 

Trial, The action of the trial judge in excluding 
a party to a divorce proceeding from the court room 
during the trial of the case may amount to a denial 
of constitutional rights, and be so repugnant to 
constitutional provisions as to constitute funda¬ 
mental error which would be considered by the ap¬ 
pellate court on review although no objection to 
the action of the judge was interposed at the 
time.i®'i2 contention on review that a party to a 
divorce proceeding was not notified of the proceed¬ 
ing in time to be present will not be considered by 
the reviewing court where it is shown the party^s at¬ 
torney was present participating in the trial, and 


15.35 Tenn.—^MePerrin v, MePerrin, 
191 S.W.2d 946, 28 Tenn.App. 562. 

15.40 Pa.—v. Wiggins, 90 
A.2d 275, 171 Pa.Super. 298. 
Testimony as to conditions snlise- 
QLuent to filing suit 
Party who has made no objection to 
testimony as to conditions arising 
subsequent to filing of suit could not 
be heard to complain on appeal. 

Mo.—McKenzie v. McKenzie, App., 
306 S.W.2d 688. 

15.45 Mo.—^McGinley v. McGinley, 
App., 170 S.W.2d 938. 

15.50 Testimony hy leading ques¬ 
tions 

Minn.—Locksted v. Locksted, 295 N. 
W. 402, 208 Minn. 651. 

Order of presenting case 
Ohio.—Schiff v. SchifC, App., 45 N.E. 
2d 132, rehearing denied 48 N.E.2d 
139. 


15.55 Okl.—Willlams v. Williams, 
322 P.2d 646. 

R.I.—Brindle v. Brindlc, 73 A.2d 770, 
71 R.I. 290. 

le. Ark.—^Adams v, Adams, 6 S.W. 

2d 290, 177 Ark. 374, 

16.5 Failure to have character of 
witnesses certified 

Ky.—Philpot V. Philpot, 188 S.W.2d 
107, 300 Ky. 114—Keeling v. Keel¬ 
ing, 186 S,W.2d 18. 299 Ky. 640. 

17. N.C,—Hooper v. Hooper, 81 S. 
E. 933, 165 N.C. 605. 

19 C.J. p 191 note 1. 

18. N.C.—Hooper v. Hooper, supra. 

18.2 Neb,—Zych v. Zych, 86 N.W.2d 
611, 165 Neb. 586. 

Sufioiency of evidence considered 

Where defendant in divorce action 
failed to except to findings of fact, 
and failed to move for additional fur¬ 
ther findings, but there was a state¬ 
ment of facts in record, appellate 
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court would consider defendant’s 
points on Insufilciency of evidence to 
justify court in granting divorce. 
Tex.—Swanson v. Swanson, Civ.App.. 
229 S.W.2d 843, certified Question 
an.swercd 228 S.W.2d 166, 148 Tex. 
600. 

18.4 Cal.—Whitelaw v. Whitelaw, > 
l».2d 874, 122 C.A. 260. 

HI.—Louks V. Louks, 102 N.E.2d 364,. 
345 Ill.App. 185. 

Ohio.—SchifC V. Schiff, App., 46 N.E. 
2d 132, reh<>aring denied 48 N.E.2dl 
139. 

18.6 Ill.—I.ouka V. I..ouks, 102 N.E.. 
2d 364, 345 Ill.App. 185. 

18.8 Ill.—Ijouks V. Louks, supra. 

18.10 Cal.—Smith v. Smith, App., 321 
P.2d 886. 

Ohio.—Platter v. Flatter, App., 130 
N.E.2d 145. 

18.12 Ill.—Kopplin V. Kopplin, 71 N. 
E.2d 180, 330 Ill.App. 211. 
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where there was no request for a continuance or 
postponement, and where no statement of facts on 
motion for a new trial or bill of exceptions sug¬ 
gested this point as error.iS-i^ 

Issues and findings. Objections to issues submit¬ 
ted usually will not be considered for the first time 
on review.is.l6 Ordinarily a reviewing court will 
not consider objections to findings where such ob¬ 
jections have not been properly raised in the court 

below.iS-18 

Domicile or residence. In divorce actions there 
is not complete agreement as to whether the failure 
of the petitioning or complaining party to establish 
domicile or residence is such fundamental error that 
it may be considered by the appellate court on re¬ 
view although it was not raised in the lower court. 
On the one hand, it has been held that if plaintiff 
did not establish domicile sufficient to authorize the 
trial court to exercise jurisdiction, defendant is at 
liberty to raise the question on review, even though 
the question was not raised in the lower court, and 
even though it was not assigned as reason or ground 
for appeal.i®-2® Qn the other hand, it has been held 
that if there was a failure of proof of residence 
or domicile of plaintiff, that question should have 
been raised in the trial court and not in the review¬ 
ing court for the first timc.^®*22 Thus, where an 
appeal is prosecuted from a decree of divorce, and 
no question of jurisdiction was raised in the lower 
court, and where no defects of jurisdiction appear in 
the record on which the reviewing court would act 
cx mero motu, the reviewing court will not consider 


a contention that the lower court lacked jurisdic¬ 
tion to grant the divorce.^^-^^ Furthermore, if de¬ 
fendant in an action for divorce not only fails to 
object in the trial court to plaintiff's averment in 
the petition as to residence, but expressly admits 
the truth of the averment, defendant may not, in 
the reviewing court, question the jurisdiction of the 
trial court on the ground that there was no sufficient 
averment as to plaintiff's residence,^8.26 and de¬ 
fendant may also be precluded in the reviewing court 
from raising the jurisdictional question of residence 
where defendant in the trial court filed a cross ac¬ 
tion for divorce and thereby invoked the jurisdic¬ 
tion of the trial court on the merits.is*28 

Estoppel. Where respondent raises for the first 
time on appeal the contention that plaintiff is barred 
or estopped from seeking to vacate a decree of di¬ 
vorce because plaintiff accepted the property settle¬ 
ment and entered into another marriage, the con¬ 
tention would not be considered in view of the fact 
that it was not presented first to the lower court for 
consideration.18-30 

Grounds of defense or opposition. In accordance 
with the general rule that a defense which is not 
pleaded in the trial court is not available on appeal 
from a judgment granting a divorce, it has been 
held that condonation may not be urged for the first 
time on appeal,^®-^^ and usually, if condonation is 
not made an issue, it will not be considered by the 
reviewing court.^^-^® Thus, where a divorce has 
been granted, defendant may not complain on re¬ 
view that the trial court failed to find on the question 


18.14 Tex.—MoNolll v. McNeill, Civ. 
App., 199 S.W.2d 221. 

18.16 N.C.—rriiott V. Pruett, 100 S, 
B.2d 296, 247 N.C. 13—Walker v. 
Walker, 77 S.B.2d 715, 238 N.C. 299. 

18.18 Cal.—Del Ruth v. Del Ruth, 
171 P.2d 34, 75 C.A.2d 638. 

Mich.—Czenioekl v. CzorneckI, 39 N. 

W.2d 208, 325 Mich. 634. 

Mont—Bisacll v. Rissoll, 284 P.2d 
264, 129 Mont. 187. 

Nev.—Ormachea v. Ormachea, 217 P. 
2d 356, 67 Nov. 273—Oayo v. Cuye, 
211 P.2d 252, 66 Nev. 78—Koeh v. 
Koch, 152 P.2d 430, 62 Nev. 399. 
Specific ezceptloxLS not xeiiolxed 
Where judffinent in divorce suit 
was duly excepted to, and record con¬ 
tained a statement of facts, appel¬ 
lant could attack flndinff.s and con¬ 
clusions of trial court although no 
specific exceptions were taken there¬ 
to. 

Tex.—^Earnest v. Earnest, Civ.App., 
223 S.W.2d 681. 

18.20 Mich.—Taylor v. Taylor, 20 
N.W.2d 174, 312 Mich. 238. 


Ctenexal exceptloxL sufficient 

Where decretal order dismissed di¬ 
vorce libel on ground that wife, 
libelant, had not proved her residence 
in the state as required by statute, 
general exception raised question 
whether order was supported by facts 
found. 

Vt.—Tower v. Tower, 138 A.2d 602, 
120 Vt. 213. 

ia22 Ind,—Sims v. Sims, App., 146 
N,B.2d 111. 

18.24 Ala,—^Bell v. Bell, 17 So.2d 
872, 245 Ala. 513. 

18.26 Tex.—Harris v. Harris, Civ. 
App., 190 S.W.2d 489. 

ia28 Tex.—^Harris v. Harris, supra. 

ia30 III.—Collins V. Collins, 151 N. 
B.2d 813, 14 I11.2d 178. 

18.32 Cal.—Griffin v. Griffin, 264 P. 

2d 167, 122 C.A,2d 92. 

Tex.—Silva v. Silva, Clv.App., 181 S. 
W.2d 868. 

Incapacity to institute suit 

Incapacity of seventeen year old 
wife to institute suit for divorce 
was waived by pleading to merits 
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and without raising objection in trial 
court. 

Ark.—Obennoskey v. Obennoskey, 220 
S.W.2d 610, 216 Ark. 358. 

TTnclean hands 

In divorce action where alleged 
fraudulent scheme of husband to de¬ 
fraud creditors by conveying property 
to wife was not pleaded and no 
issue thereon was submitted to jury 
and none requested and it was not 
contended that fraudulent purpose 
was established by undisputed evi¬ 
dence, question of unclean hands was 
not reviewable by appellate court. 
Tex.—^Dimmitt v. Dimmitt, Civ.App., 
263 S.W.2d 648, error dismissed. 

18.34 Okl.—^Harper v. Harper, 164 P. 
2d 226, 196 Okl. 198. 

18.36 Cal.—^Bradley v. Bradley, 210 
P.2d 537, 94 C.A.2d 310, rehearing 
denied 211 P.2d 638, 94 C.A.2d 310. 
Ohio.—Denning v. Denning, App., 132 
N.E.2d 774—^Hepner v. Hepner, 
App., 61 N.E.2d 44—Schiff v. Schiff, 
App., 45 N.B.2d 132, rehearing de¬ 
nied 48 N.E.2d 139. 
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of condonation where such question was not plead¬ 
ed or otherwise presented to the trial court, and no 
request for a finding on the question was made.^®*^^ 
Defendant's contention that there had been an un¬ 
reasonable lapse of time between the acts alleged as 
cause for divorce and the bringing of the action will 
not be considered for the first time on appeal,!^*^® 
and in an action to set aside a decree of divorce the 
appellate court need not consider the defense of 
laches where such defense has not been presented 
to the trial court.i8.42 

Insanity of defendant in a divorce action is such 
a defense that, although not pleaded, it may be raised 
and considered for the first time by the reviewing 
court.18-44 On review of a decree granting a di¬ 
vorce the appellate court may consider a contention 
that the cause of action did not exist at the time the 
suit was started, even though such contention was 
not presented to the trial court.l8.46 if the nullity 
of a judgment of divorce is not apparent on the face 
of the record, a party contending that the judgment 
is a nullity must proceed by direct action in the trial 
court to annul the judgment, and may not have the 
question considered for the first time on appeal.l8-48 

Reconciliation pending determination of appeal, 
li a decree is entered denying a divorce, and there¬ 
after plaintiff appeals, defendant’s motion to dis¬ 
miss the appeal on the ground there has been a 


reconciliation of the parties after the entry of the 
decree and while the appeal was pending will not be 
granted where the reviewing court affirms the de¬ 
cree denying the divorce.i8 On the other hand, 
where a decree has been entered granting a di¬ 
vorce, and thereafter defendant appeals, and while 
the appeal is pending there is a reconciliation of 
the parties, the effect of the reconciliation, even at 
this stage of the proceeding, is to extinguish or 
abate the action.i®-^ Thus, where the parties to a 
divorce action, after the entry of a decree granting 
a divorce and while an appeal from such decree is 
pending, file a joint motion with the reviewing court 
stating in the motion that a reconciliation has oc¬ 
curred, the action will be extinguished by the joint¬ 
ly declared fact of reconciliation, and an order 
signed by the court dismissing the action merely 
gives judicial recognition to the joint averments 
of the parties.^8-18 

b. ITecessity of Post-Trial Motions 

In order to secure a review of an alleged error In 
divorce proceedings, It may be necessary that a proper 
post-trial motion be made In the trial court, and that a 
ruling be obtained on the motion. 

An appellate court may decline to review error 
alleged to have occurred in divorce proceedings if 
the error has not first been brought to the attention 
of the trial court by a motion for a new triaLi^.so 


18.38 Idaho.—^Arestizabal v. Arestiz- 
abal, 186 P.2d 218, 67 Idaho 492. 
18.40 Cal.—^Bernstein v. Bernstein, 
167 P.2d 229, 73 C.A.2d 601. 

18.42 Ind.—Ward v. Ward, 71 N.B.2d 
131,117 Ind.App. 226. 

18.44 Mo.—^NTiedergerke v. Nleder- 
g:erke, App., 271 S.W.2d 204. 

ia4a Desertion not continuing for 
statutory period 

Where plaintlil alleged desertion 
as ground for divorce, but at time 
suit was started desertion had not 
continued for statutory period, and 
after statutory period had run, 
plaintiff filed supplemental bill, and 
divorce was granted, on review ap¬ 
pellate court would notice contention 
that cause of action did not exist 
when suit was started although such 
contention was not raised or present¬ 
ed in trial court. 

W.Va.—Cochran v. Cochran, 44 S.B. 
2d 828,130 W.Va. 605. 

18.48 La.—Wilson v. Wilson, 62 So. 
2d 716, 219 La. 205. 

19. N.J.—Steinmetz v. Steinmetz, 94 
A. 38, 87 N.J.B(i. 318. 

19.5 La.—Antoni v, Geraci, 70 So. 
2d 883, 224 La. 818—Zwikel v. 
Zwikel, 97 So. 850, 164 La. 532. 
Disposition of appeal when allega¬ 


tion of reconciliation is disputed in 
appellate court see infra S 196 (2). 

19.10 La,—Antoni v. Geraci, 70 
So.2d 883, 224 La. 818. 

19.30 Kan.—Peters v. Peters, 203 P. 
2d 1019, 176 Kan. 422—Northington 
V. Northington, 149 P.2d 622, 158 
Kan. 641—Morgan v. Morgan, 73 
P.2d 1105, 146 K&n, 880. 

Mo.—Gisel V. Gisel, App., 219 S.W. 
6G4. 

Ohio.—^Rowe v, Rowe, 16 Ohio App. 
180. 

Buie in eginity oases applied 
In an action for divorce it was 
held that rule that to review errors 
of law occurring on trial of an eauity 
case, motion for a new trial is nec¬ 
essary, would be applied. 

Neb.—Oertle v. Oertle, 21 N.W.2d 447, 
146 Neb. 746. 

ISotLon. xegLUired if review not to he 
restricted to record 
A motion for a new trial after 
judgment on a motion to modify a di¬ 
vorce decree is necessary, otherwise 
appellate review is restricted to rec¬ 
ord proper. 

Mo.—Hayes v. Hayes, 262 S.W.2d 
323, 363 Mo. 688. 

Failure to raise question as to new 
trial 

Where plaintiff was granted divorce 
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but appealed from Judgment dealing 
with property settlement, and on ap¬ 
peal contended that appellate court 
should grant new trial because of 
new evidence discovered after appeal 
was taken, it was held that since 
there was a proper procedure for 
plaintiff to follow in trial court to 
obtain new trial under alleged cir¬ 
cumstances, failure of plaintiff to fol¬ 
low such procedure resulted in noth¬ 
ing being presented to appellate court 
on application for new trial which 
could bo considered. 

Kan.—ClagKctt v. Claggett, 156 P.2d 

634, 159 Kan. 635. 

XU Oklahoma 

(1) In a case decided in 1936 
court in body of opinion made follow¬ 
ing statement: **The dling of a mo¬ 
tion for a new trial is unnecessary 
In appeals taken from decrees grant¬ 
ing or refusing to grant divorces.'^ 
Okl.—^Biser v. Biser, 66 P.2d 446^ 

448, 176 Okl. 210. 

(2) In a case subseauently decid¬ 
ed, and expressly referring to state¬ 
ment quoted above, court stated, “A 
casual reading of that opinion demon¬ 
strates that such statement or rul¬ 
ing was foreign to the exact question 
before the court and was not neces¬ 
sary in the decision of that case. 
No authority was cited supporting 



27A C.J.S. 


DIVORCE § 189 


Accordingly, it has been held that an appellate court 
may refuse to review questions pertaining to evi¬ 
dence,or questions pertaining to the amendment 
of pleadings,l^*34 where the question has not been 
properly raised in the lower court by a motion for 
a new trial. The same rule has been held to apply 
in a proceeding to vacate a judgment of divorce, 
and, where such a proceeding is begun by petition 
and summons, it is in the nature of an original ac¬ 
tion and, in order to have such errors as occur 
therein reviewed by the appellate court, a motion for 
a new trial must be filed and passed on by the trial 
court.i®-^® 

A party to an action of divorce who does not on 
a motion for a new trial question the correctness of 
special findings of the jury as to a matter is con¬ 
clusively bound by that finding if there is any evi¬ 
dence to support the finding.i^-^^ Where the ques¬ 
tions presented for appellate review were brought to 
the attention of the lower court by a motion for a 
new trial, the absence of an affidavit in support of 
the motion should not prevent the moving party from 
raising such questions before the reviewing 
court.^^*^® 

An appellate court may take action in a divorce 
proceeding on a matter which has not been pre¬ 
sented to the trial court on a motion for a new 
trial,i^*^2 as where the order or judgment of the trial 
court specifically provides that no motion for a new 
trial will be required and an appellate court 
may take action on the question of custody of a 
minor child although the matter was not presented 
to the trial court on a motion for a new trial.^®-^® 


A motion for a new trial may be necessary where 
the case was tried before a jury, but unnecessary 
where it was tried on oral testimony without a 
jury.is*48 

While a motion for a new trial may be filed too 
late to be effective to form the basis for assign¬ 
ments of error,i®-50 an appeal is not dismissable for 
failure to file a motion for a new trial where the mo¬ 
tion was filed after a finding in favor of plaintiff 
but before the entry of the decree of divorce.^^-^^ 
Where a post-trial motion for relief from a verdict, 
judgment, or decree has been filed alleging the error 
of which complaint is made, it may be necessary that 
the moving party obtain a ruling on such motion 
before the appellate court will consider the alleged 
error.i^-5^ 

To obtain appellate review after a verdict and 
decree granting a divorce, it may be necessary that 
there be a petition to modify or set aside, and an at¬ 
tempt to obtain the review by moving for a new trial 
without first petitioning to modify or set aside may 
be premature,1^*5although if the case is one where¬ 
in a divorce was not granted, a motion to dismiss 
the bill of exceptions for failure to petition to modi¬ 
fy or set aside the judgment complained of is with¬ 
out merit,l®*®8 and in such a case it is not necessary 
to make a motion for a new trial ;19.60 where a 
divorce has been granted, and the statutory re¬ 
quirement of a petition to modify or set aside has 
been complied with, the judgment may then be re¬ 
viewed by a motion for a new trial or by direct ex- 
ception.i®-®2 If, however, review is sought by mo¬ 
tion for a new trial, but no exception is taken to the 


that statement. We now conclude 
that the quoted statement is incor¬ 
rect and we expressly disapprove it,” 
Okl.—Hibbard v. Hibbard, 247 P.2d 
604, 505, 207 Okl. 44. 

(3) Court stated as correct rule 
that it is necessary, on appeal from 
granting or refusal of divorce, that 
a motion for new trial have been 
made. 

Okl.—Hibbard v. Hibbard, supra. 
X9.32 Kan.—Jelinok v. Jelinck, 168 
P.2d 547, IGl Kan. 362. 

Neb.—^Moran v. Moran, 73 N.W.2d 
709, 161 Neb. 372—Gertie v. Gertie, 
21 N.W.2d 447, 146 Neb. 746. 
Motion, for new trial not required 
to review of errors of trial court rul¬ 
ings on evidence, where pleadings 
and decree on their face show that 
decree was not in accordance with 
law of case. 

Ill.—^Lyons V. Lyons, 231 Ill.App. 668. 
19.34 Neb.—Gertie v. Gertie, 21 N.W. 

2d 447, 146 Nob. 746. 

19.36 Okl.—Bleach v. Blesch, 230 P. 
2d 723, 204 Okl. 426. 


19.38 Ill.-Blair v. Blair, 93 N.B.2d 
95, 341 I11.APP. 93. 

19-40 Cal.—Webber v. Webber, 199 
P.2d 934, 33 C.2d 153. 

19-42 VaUure to move for new trial 
after default decree 
Where divorce was granted by de¬ 
fault and no motion for a new trial 
was made, but defendant moved to 
vacate judgment which was void ab 
initio, and motion to vacate was over¬ 
ruled, appeal would lie notwithstand¬ 
ing defendant failed to move for new 
trial. 

Mo.—^Higginbotham v. Higginbotham, 
App., 146 S.W.2d 856, certiorari 
quashed State ex rel. Higginbotham 
V. Hughes, 166 S.W.2d 660, 348 Mo. 
1073. 

19.44 Colo.—Berkovich v. Ferkovich, 
274 P.2d 602, 130 Colo. 228—Ikeler 

V. Ikeler, 260 P. 104, 82 Colo. 278. 

19.46 Neb.—^McNamee v. McNamee, 
47 N.W.2d 383, 164 Neb. 212. 

19.48 Tenn.—Broch v. Broch, 47 S. 

W. 2d 84, 164 Tenn. 219. 
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19.50 Tex.—Bobbins v. Robbins. 
Civ.App., 126 S.W.2d 666. 

19.52 Ohio.—^Dean v. Dean, App., 69 
N.E.2d 645, first case. 

19.54 Ill.—^Morrow v. Morrow, 146 
N.E.2d 381, 15 Ill.App.2d 109. 

19.56 Ga.—^Martin v. Martin, 61 S.E. 
2d 670, 204 Ga. 793—Huguley v. 
Huguley, 61 S.E.2d 446, 204 Ga. 
692. 

Denial required of petitioxL to modify 
or set aside 

Ga.—^Palmer v. Palmer, 86 S.E.2d 97, 
211 Ga. 372. 

Procedure under prior statute 
Ga.—Twilley v. Twilley, 24 S.B.2d 
41, 195 Ga. 291—Campbell v. Camp¬ 
bell, 22 S.E.2d 788, 196 Ga. 16. 

19.58 Ga.—^Whaley v. Whaley, 66 S. 
E.2d 722, 208 Ga. 323. 

19.60 Ga.—^Huguley v. Huguley, 61 
S.E.2d 445, 204 Ga. 692. 

19.62 Ga.—Huguley v, Huguley, su¬ 
pra. 
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judgment overruling the motion, the case stands be¬ 
fore the appellate court as though no motion for a 
new trial had been made, and the writ of error pre¬ 
sents no question for judicial review.^^*®^ 

If an appellate court does not have jurisdiction 
over a divorce proceeding, such jurisdiction may not 
be conferred by filing a motion for a new trial and 
by seeking review from the denial of the motion.^®*®® 

§ 190. Parties 

Ordinarily, only the party aggrieved or the legal 
representative of such party may prosecute an appeal 
In a divorce proceeding, and a person not a party to the 
proceeding is usually without any right to maintain an 
appeal. 

Where the right to judicial review exists in di¬ 
vorce proceedings, the proper party to prosecute the 
review is the party aggrieved^® or his or her legal 
representative.21 

Where a decree has been entered denying a di¬ 
vorce, and judicial review is sought, ordinarily, the 
attorney for one of the spouses is not a party to the 
review,2l-5 and usually the attorney for plaintiff 
cannot appeal from an order disallowing counsel 
fees.22 It has been held that alleged excessiveness 
of an allowance eo nomine to plaintiff’s attorneys 
will not be considered on appeal, where the attorneys 
were not made parties to the appeal.23 However, 
where a decree is entered in an action for divorce 
and provision is made in the decree for the payment 
of counsel fees, and subsequently an order is made 
striking from the decree the provision for counsel 
fees, the attorney in whose favor the provision for 
counsel fees was made is a proper party to appeal 
from the order, although he was not a party to the 
divorce action.23.5 
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The party in whose favor a divorce decree is ren¬ 
dered may appeal on the ground of lack of juris- 
diction.24 Where a party to a divorce action has 
moved to discontinue the action, and the motion is 
granted on terms imposed, the moving party may be 
sufficiently aggrieved by the terms imposed to be 
entitled to a review of that question on appeal.24.5 

While a third person who has been made a de¬ 
fendant may appeal from so much of the decision 
as affects his interests,25 he cannot appeal from the 
divorce decree.36 

The state, it is held, cannot appeal where it is in 
default for failure to appear in the action after 
service of summons and complaint on the district 
attorney,27 nor is the state entitled to appeal on the 
ground that the decree is void on its face where 
there was no fraud.28 However, the state, acting 
through the divorce proctor, may be permitted to 
perfect appeals from divorce decrees when, in the 
opinion of the proctor, the general welfare justifies 
such action.23-5 In an action brought by a wife 
for divorce in which action a receiver is appointed 
to take custody of bank funds, and an order is made 
directing the bank to turn the funds over to the 
receiver, and the bank prosecutes a bill of excep¬ 
tions from the order, the wife is a proper party de¬ 
fendant in the bill of cxccptions,23.io and legal serv¬ 
ice of the bill of exceptions on the wife may be re- 
quircd.28.i5 

In an action for divorce in which property rights 
arc involved, the death of one of the parties after 
a decree has been entered docs not prevent a ju¬ 
dicial review of that decree, as stated supra § 188 a, 
and in such a situation the cause of action may be 
revived,28.20 and a proper person may be substituted 


19.64 Ga.—Strickland v. Strickland, 
100 S.E.2d 460. 213 Ga. 588. 

19.66 Me.—Carroll v. Carroll, 60 A. 
2d 809, 144 Me. 171. 

20. Ohio.—Laughery v. Laughery, 15 
Ohio 404. 

21. Ill.—lago V. lago, 48 N.B. 30, 
168 Ill. 339, 61 Am.S.R. 120, 39 K 
RA. 115. 

19 C.J. p 189 note 68. 

Death of party as affecting right of 
review see supra § 188 a. 

21.5 Ky.—^Dixon v. Dixon, 306 S.W. 
2d 879—Hutchinson v. Hutchinson, 
168 S.W.2d 738, 293 Ky. 270-^0- 
ford V. Woford, 103 S.W.2d 296, 267 
Ky. 787. 

22. Ill.—Steger v. Steger, 46 N.E. 
888, 165 Ill. 579. 

Watson V. Watson, 82 N.B.2d 671, 
335 llLApp. 637. 


Pa.—Appeal of Pereyra, 17 A, 602, 
126 Pa. 220. 

19 C.J. p 189 note 69. 

23. Ky.—Flood V. Flood, 194 S.W.2d 
166, 302 Ky, 167—^Lyon v. Lyon, 47 
S.W.2d 1072, 243 Ky. 236—Sallee 
V. Sallee, 280 S.W. 932, 213 Ky. 
125. 

23.5 Ill.—^Joseph V. Joseph, 83 N.E. 
2d 600, 336 Ill.App. 258. 

24. Ill.—^Wellington v. Wellington, 
137 I11.APP. 394. 

24.5 N.Y.—Plohn v. Plohn, 125 N.Y. 
S.2d 553, 282 App.Div. 967. 

25. Ohio.—Laughery v. Laughery, 15 
Ohio 404. 

26 . Ark.—Lance v. Mason, 235 S.W. 
394. 161 Ark. 114. 

27. Or.—Orr v. Orr, 144 P. 763, 146 
P. 964, 75 Or. 137. 

28. Or.—Orr v. Orr, supra. 

19 C.J. p 189 note 73. 
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28.5 Tonn.—Schneider v. Schneider, 
260 S.W.2d 290, 37 Tenn.App. 1. 

Statute not unconstitutional 
Divorce proctor statute giving 
proctor power to prosecute appeals 
from divorce decrees where in his 
judgment public welfare Justifies or 
waxTants it, wa.s not unconstitutional 
and did not prixnarily affect rights 
of parties to divorce, Its primary 
pux'poso being protection of society 
and sanctity of marriage bond. 
Tenn,—Schneider v. Schneider, su¬ 
pra. 

28.10 Ga.—South Side Atlanta Bank 
V. Anderson, 37 S.E.2d 404, 200 Ga 
322. 

28.15 Ga.—South Side Atlanta Bank 
V. Anderson, supra 

28.20 Fla.—^North v. Ringling, 7 So. 
2d 476, 149 Fla. 739, 762. 
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for the deceased party.28-25 Xhe personal repre¬ 
sentative of the deceased party may be substi¬ 
tuted ,22 and the heirs, devisees, and legatees of de¬ 
ceased are interested and necessary parties,30 al¬ 
though the presence of the executor alone is suf¬ 
ficient to warrant the court’s refusal to dismiss the 
appeal pursuant to a suggestion raised ex mero 
motu.3i Where a decree of divorce has been entered 
awarding custody of a minor child to one of the 
parties, and thereafter that party dies, the parents 
of the deceased party have no standing in the action 
to appeal from an order awarding custody of the 
child to the surviving party.3i-6 

§ 191. Taking and Perfecting Appeal 

a. In general 

b. Time of taking 

a. In General 

To obtain Judicial review In divorce proceedings there 
must be compliance with such requirements as are 
Imposed either by statutes applicable specifically to di¬ 
vorce, or by statutes which prescribe procedure in civil 
actions generally. 

The procedure to be followed to take and perfect 
an appeal in divorce proceedings is that prescribed 
by statute, and the procedure may be prescribed by 
statutes which specifically apply to divorce proceed- 
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ings or by statutes relating to appellate procedure 
for civil cases generally.3l'50 The procedure that 
is required to perfect an appeal may depend on the 
nature of the judgment sought to be reviewed,3i-55 
and a particular procedure may be required where 
an appeal is sought from a judgment granting a 
decree of divorce, whereas a different procedure may 
be required to prosecute a review of the alimony or 
property division phases of a judgment.®^-®® An 
appeal from a decree entered in a proceeding for 
divorce may be perfected when the notice of appeal 
is filed,3i*65 or a general affidavit for appeal, in the 
usual form, by defendant may be sufficient to bring 
up the whole case,32 although there was a cross 
bill, and decree was for plaintiff.33 

An appeal from an order denying a new trial 
may be sufficient to present for appellate review 
conclusions of law from which no appeal had been 
prosecuted.33.6 The filing on an appeal by appel¬ 
lant may vest appellee with the right to a cross 
appeal.33.10 Where a review of an order entered 
after final decree is sought, the proper procedure to 
obtain such review may be by notice of interlocu¬ 
tory appeal.33.i6 

Notice. Notice prescribed by statute should be 
given,34 and anything less than the required no- 


28.25 Fla.—Busch v. Busch, 62 So.2d 

68 . 

Ill.—^Vancuren v. Vancuren, 91 N.E. 

2d 616, 340 IlLApp. 231. 

Ind.—Stoup V. Stuup, 35 N.E.2d 112, 
109 Ind.App. 618. 

29. Fla.—^North v. lUngling, 7 So.2d 
476, 149 Flo. 739, 762. 

Minn.—Swanson v. Swanson, 234 N. 

W. 675, 182 Minn. 492. 

Showing of property rights involved 
Recital, in flnal decree for husband, 
that trial court retained Jurisdic¬ 
tion to settle property rights sufli- 
ciently showed that more than mere 
marital status was Involved, and 
therefore authorized supremo court 
to retain Jurisdiction of appeal aft¬ 
er death of husband. 

Fla.—Price v. Price, 153 So. 904, 114 
Fla. 233. 

Executor or administrator of de¬ 
ceased party is proper and only nec¬ 
essary person to effect revivor of 
divorce action after Judgment in or¬ 
der to prosecute px’occedings fur re¬ 
view. 

Ohio.—^Porter v. Lcrch, 193 N.B. 766, 
129 Ohio St. 47. 

30. Fla.—Bu.sch v. Busch, 62 So.2d 
68—^North v. Itlngling, 7 So.2d 476, 
149 Fla. 739, 752—Price v. Price, 
153 So. 904, 114 Fla. 233. 

Ind.—Stoup v. Stoup, 35 N.K.2d 112, 
109 Xnd.App. 618. 


31. Fla.—Busch V. Busch, 62 So.2d 
68—Price v. Price, 163 So. 904, 114 
Fla. 233. 

Vacation or correction of order on 
appeal see infra § 195. 

31.5 Mo.—Schumacher v. Schumach¬ 
er, App., 223 S.W.2d 841. 

31.50 Ohio.—Volz v. Volz, Ohio, 146 
N.B.2d 734, 167 Ohio St. 141. 
m Colorado 

(1) Under statute providing that 

appeals in divorce proceedings shall 
lie as in all other civil cases, prac¬ 
tice in divorce actions has been made 
to conform to that in other civil 
cases. ! 

Colo.—Simmons v. Simmons, 108 P.2d 

871, 107 Colo. 78—^Pierce v. Pierce, 
46 P.2d 748, 97 Colo. 39. 

(2) Statute providing that appeals 
in divorce proceedings shall lie as in 
all other civil cases eliminates pro¬ 
cedure required under earlier stat¬ 
utes specidcalLy applicable to appel¬ 
late review in divorce proceedings. 
Colo.—^Pierce v. Pierce, supra. 

31.55 Kan.—^Lang v. Lang, 282 P.2d 
390, 177 Kan. 650—^Farrow v. Far¬ 
row, 159 P.2d 492, 160 Kan. 30. 

31.60 Kan.—^Lang v. Lang, 282 P.2d 
390, 177 Kan. 650—^Farrow v. Far¬ 
row, 159 P.2d 492, 160 Kan. 30. 

31.65 Ill.—Freeny v. Freeny, 72 N. 
E.2d 68, 330 XlLApp. 616. 
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32. Mo.—Scholl v. Scholl, 185 S.W. 
762, 194 Mo.App. 559. 

33. Mo.—Scholl V. Scholl, supra. 

33.5 Amendment of facts on motion 

for new trial 

Where in response to motion for 
new trial, court amended conclusions 
of fact, appeal from order denying 
new trial was in proper time to en¬ 
title moving party to review of both 
conclusions of law and conclusions 
of fact, although no appeal had been 
prosecuted from the conclusions of 
law. 

Kan.—^Anderson v. Anderson, 207 P. 

2d 453, 167 Kan. 494. 

33.10 Neb.—Spencer v. Spencer, 87 
N.W.2d 212. 

33.15 Fla.—Epperson v. Epperson, 
101 So.2d 367. 

Petition for certiorari required un¬ 
der prior procedure 
Fla.—Epperson v. Epperson, supra. 

34. Kan.—^Miller v. Miller, 213 P. 
634, 113 Kan. 22. 

Okl.—^Hartig v. Hartig, 277 P.2d 143 
— ^Jupe V. Jupe, 166 P.2d 769, 196 
Okl. 447—Wilson v. Wilson, 291 P. 
94, 144 Okl. 234—Butler v. Butler, 
256 P. 680, 124 Okl. 245—Reynolds 
V. Reynolds, 221 P. 109, 94 Okl. 114 
—^Vogt V. Vogt, 217 P. 192, 91 Okl. 
272—Linkugel v. Linkugel, 183 P. 
66, 74 Okl. 298. 

19 C.J. p 189 note 78. 
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tice will not suffice ;34.5 but the right of review will 
not be defeated by an ambiguous notice if respondent 
is not misled thereby.36 Furthermore, where a 
party seeking appellate review of a judgment grant¬ 
ing a divorce, awarding alimony, and making a di¬ 
vision of property fails to comply with requirements 
of notice which apply to judgments awarding a di¬ 
vorce, but does comply with general statutory pro¬ 
visions relating to appeals in cases other than di¬ 
vorce, although his right to have a review of the 
judgment, in so far as it grants a divorce, is lost, 
he may still be entitled to appellate review of the 
other aspects of the judgment.35.6 

Under a particular procedure, where a party seeks 
appellate review of a judgment granting a decree of 


divorce, a written notice of intention to appeal may 
be required to be followed later by a written notice 
of appeal,35.10 and where sufficient notice has been 
given, an order denying a motion for a new trial 
is properly before the reviewing court.35.i5 

Leave to appeal. In a divorce proceeding leave 
of court may be required in order to prosecute an 
appeal, as, from a temporary order35.20 or from an 
interlocutory decree.35.25 

Bond or recognisance. Unless otherwise provid¬ 
ed by statute, bonds or recognizances should be 
executed to perfect appeals in divorce cases in the 
same manner and to the same extent as in other 
cases,36 and thus, while an appeal may be prose- 


XTotice lield snfflclent 

(1) Notice incorporated in journal 
entry of judgment overruling motion 
for new trial. 

Okl.—-Allred v. Allred. 267 P. 842. 131 

Okl. 65. 

(2) Notice containing title of cause 
and names of parties, and notifying 
defendant by name that plaintiif ap¬ 
pealed to supreme court from “all or¬ 
ders, judgments and decrees** ren¬ 
dered by circuit court. 

Or.—^Ekerson v. Ekerson. 245 P. 1086, 

121 Or. 402. 

State as adverse party 

(1) Under statute requiring the 
district attorney to defend against 
a divorce suit, where defendant does 
not appear therein, notice of appeal 
by plaintiff from a decree dismissing 
his suit for divorce. In which defend¬ 
ant did not appear, must be served 
on the district attorney, although 
such service would be unnecessary 
if defendant had appeared and con¬ 
tested the suit in good faith. 

Or.—^Keeley v. Keeley. 192 P. 490, 

97 Or. 696. 

(2) But where district attorney 
was not served with summons, but 
personally appeared, and his ap¬ 
pearance was noted in the record at 
the trial, an appeal could be taken 
from the decree rendered without 
serving him with notice of appeal, 
since his appearance, although it con¬ 
ferred jurisdiction, did not, in ab¬ 
sence of some motion or other plead¬ 
ing filed by him, confer on state any 
right to be heard further in the case. 
Okl.—^Parman v. Parman, 180 P. 906, 

94 Or. 307. 

19 C.J. p 189 note 78 [c]. 

Appeal as poor person. 

In action for separation where on 
application by wife court permitted 
her to prosecute appeal as poor per¬ 
son and directed that county pay 
expenses incurred in prosecuting ap¬ 
peal, county was not deprived of con¬ 
stitutional due process of law on 
ground county did not receive notice 


of application by wife, as county had 
a hearing on merits of application. 
N.T.—Smith v. Smith, 138 N.E.2d 790, 
2 N.Y.2d 120, 157 N.T.S.2d 546. 
Piling nnno pro tnno 
Where notice of appeal was proper¬ 
ly served and delivered to clerk of 
court, but thereafter was lost, trial 
court was justified in ordering that 
copy of notice be filed nunc pro tunc. 
Cal.—Nicolai v. Nicolai, 216 P.2d 913, 

96 C.A.2d 951. 
m Colorado 

(1) Statute providing that appeals 
in divorce proceedings shall lie as in 
all other civil cases eliminates ne¬ 
cessity of notice of intention to sue 
out writ of error required under ear¬ 
lier statute specifically applicable 
to divorce proceedings. 

Colo.—^Pierce v. Pierce, 46 P.2d 748, 

97 Colo. 39. 

(2) Under earlier statutes notice 
of intention to sue out writ of error 
was required. 

Colo.—Taylor v. Taylor, 273 P. 878, 
86 Colo. 65—^Perry v. Perry, 219 P. 
221, 74 Colo. 106—Chamberlain v. 
Chamberlain, 185 P. 354, 66 Colo. 
662. 

34.5 Okl.—^Jupe V. Jupe, 166 P.2d 
769, 196 Okl. 447. 

35. Cal.—^Kellett v. Marvel, 58 P.2d 
649, 6 C.2d 464. 

35.5 Okl.—Jupe V. Jupe, l'*6 P.2d 
769, 196 Okl. 447. 

Earlier oa«e held erroneoiis 

(1) Where an appeal was taken 
from a decree awarding divorce, ali¬ 
mony, and custody of children, ap¬ 
peal was dismissed in its entirety for 
failure to file required notice. 

Okl.—^Llnkugel v. L.inkuge% 183 P. 
55, 74 Okl. 298. 

(2) In a later case it was held 
that In so far as the appeal in the 
above case involved other rights than 
divorce, opinion therein was errone¬ 
ous. 

Okl.—Jupe V. Jupe, 166 P.2d 769. 196 
Okl. 447. 
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35.10 Kan.—Lang v. Lang, 282 P,2d 
390, 177 Kan. 660—Farrow v. Bor¬ 
row, 169 P.2d 492, 160 Kan. 30— 
Zagranis v. Zagranis, 166 P.2d 847 
159 ICan. 456. 

Appeal from alimony or property dl- 
vision 

When appeal is from alimony or 
property division features of judg¬ 
ment, requirement of notice of in¬ 
tention to appeal and notice of ap¬ 
peal do not apply, and in such case 
appeal is governed by general provi¬ 
sions relating to appeals. 

Kan.—^Lang v. Lang, 282 P.2d 390, 177 
Kan. 650. 

35.15 Kan.—^Hoffman v, HofiCman, 
135 P.2d 887, 166 Kan. 647. 

35.20 Order not temporary 
Where divorce decree was modified 
to give divorced husband custody of 
child, subsequent order giving cus¬ 
tody of child to divorced wife for 
six months “or until the further or¬ 
der of the court** was appealable, 
over objection that order was tempo¬ 
rary only and not appealable without 
leave. 

Mich.—Smilgus V. Smilgus, 35 N.W.2d 
148, 323 Mich. 149. 

35A5 In Miohlgan 
Prior to adoption of Pub.Acts 1966 
No. 95 which amended Oomp.Laws 
1948 § 662.9, and aboU.shed section 6 
of Court Rule 51, an appeal from an 
interlocutory decree in divorce acs- 
tion could not be prosecuted except 
with leave of court, 

Mich.—Hellobuyck v. Hellebuyck, 84 
N.W.2d 876, 349 Mich. 368—Fal¬ 
coner V. Falconer, 48 N.W.2d 168, 
330 Mich. 632. 

35. Mont.—^Flynn v. Flynn, 281 P.2d 
510, 128 Mont. 650. 

Ohio.—Volz v. Volz, 146 N.B.2d 724, 
167 Ohio St. 141, 

Or.—^Hinckley v. Hinckley, 295 P.2d 
1105, 211 Or. 32—McDonald v. Mc¬ 
Donald, 196 P. 361, 99 Or. 225. 

Pa.—Brum v. Brom, 2 Whart. 94. 

19 C.J. p 189 note 79, 
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cuted without the necessity of filing a bond if the 
appeal is on questions of law only,36.5 the require¬ 
ment of a bond will apply where the appeal is on 
questions of law and fact.36.io 

Docket fee. In the absence of statutory author¬ 
ity, the appellate court cannot exclude divorce cases 
from a statute whereby payment of a docket fee is 
prerequisite to appellate jurisdiction.37 

Failure to appear end file brief. Failure of a 
wife, without means of retaining counsel, to make 
an appearance in the appellate court and to file an 
assignment of errors or brief on her appeal does 
not debar the court from reviewing the evidence in 

the record.33 

Entry of judgment absolute on affirmance. A 
statute providing that an appeal may be taken to 
the court of last resort from an order of an inter¬ 
mediate appellate court, granting a new trial on ex¬ 
ceptions, where appellant stipulates that on affirm¬ 
ance judgment absolute shall be rendered against 
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him, is inapplicable to appeal from an order grant¬ 
ing a new trial in an action for absolute divorce.39 

Attorney's fee. Where a party to a divorce pro¬ 
ceeding is entitled to an appellate review, the trial 
court may not impose as a condition to the right of 
appeal the payment of an attorney’s fee, 33-5 and 
where, after an appeal has been filed, a wife applies 
to the trial court for counsel fees and disbursements 
to prosecute the appeal, on denial of such applica¬ 
tion it is permissible to obtain appellate review of 
such ruling without amending the appeal, and mere¬ 
ly by including the ruling in the assignment of er¬ 
ror, or, if the assignment of error has been filed, to 
amend the assignment to include the ruling.33*i3 

b. Time of Taking 

Appeals must be taken and perfected within the time 
limited by controlling statutory provision. 

The time for taking and perfecting appeals in 
divorce proceedings may be controlled by general 
statutory provisions.^® On the other hand, special 


Appeal in forma pyanperls 

(1) In Tennessee, it is permissible 
for a male defendant in a divorce 
suit to prosecute an appeal from a 
decree against him, on taking the 
oath for poor people, when there is 
no cross bill filed by him. 

Tenn.—^Tarver v. Tarver, 10 Tenn. 
App. 677—Prince v. Prince, 9 Tenn. 
App. 369. 

(2) The rule is otherwise where 
such defendant was also a cross com¬ 
plainant. 

Tenn.—^Anderson v. Anderson, 8 Tenn. 
Civ.App. 423. 

(3) Plaintiif cannot appeal from 
a decree against him on the pauper's 
oath. 

Tenn.—Gray v. Gray, 5 Tenn.App. 
694. 

Bond for costs only 

(1) General statutes relating to 
appeal bonds apply to decree of di¬ 
vorce and party against whom di¬ 
vorce is decreed has right to appeal 
therefrom on bond for costs only. 
Tenn.—Troutt v. Troutt, 250 S.W. 

2d 372, 374, 36 Tenn.App. 617. 

(2) "While the matter is not free 
of doubt, we are of the opinion that, 
since the defendant is entitled to 
appeal upon the question of a di¬ 
vorce upon a bond for costs alone 
such appeal operates to bring the 
entire decree before the Court, and 
the motion to limit the appeal is also 
denied." 

Tenn.—Troutt v. Troutt, supra. 

Xdability of sureties 

(1) Where supersedeas bond enti¬ 
tled defendant, pending appeal, to 
possession of one hundred and twen¬ 
ty-acre farm, fact that obligee occu¬ 


pied portion of farmhouse and used 
one-half acre garden with defend¬ 
ant's acquiescence or consent was not 
such substantial use or possession 
of one hundred and twenty acres by 
obligee as to release sureties from 
liability on bond on ground that ob¬ 
ligee did not accept protection of 
bond or act consistently therewith. 
Okl.—^Reynolds v. Reynolds, 60 P.2d 

1088, 174 Okl, 443. 

(2) Where husband appeals from 
certain parts of judgment and files a 
supersedeas bond which is incorpo¬ 
rated in and made a part of the case 
made, and the appeal is dismissed on 
his failure to comply with orders of 
the supreme court for payment of 
alimony pendente lite or show cause 
excusing noncompliance therewith, 
the supreme court may render judg¬ 
ment against the sureties on the su¬ 
persedeas bond. 

Okl.—Moody v. Moody, 207 P. 973, 86 

Okl. 258. 

Serolce held void 

Where appellant's attorney at¬ 
tempted to serve the undertaking on 
respondent’s attorney by leaving a 
copy at his supposed residence which 
in fact was not his residence, the 
service was void. 

Or.—^McKissick v. McKlssick, 174 P. 

721, 93 Or, 644. 

Trial court unauthorized to require 
supersedeas bond 

Where appellant was at liberty 
to appeal without supersedeas bond, 
although by so doing lower court 
would have power to enforce such 
decree as had been entered, it was 
beyond the power of the lower court 
to require appellant to file super- 
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sedeas bond as a condition to per¬ 
fecting appeal. 

Pla.—^Horn v. Horn, 73 So.2d 906. 

Xn Xiouisiana 

Decisions support proposition that 
filing of bond within thirty-day pe¬ 
riod is necessary to perfect appeal 
which suspends judgment in divorce 
cases. 

La.—Schneider v. Manion, 46 So.2d 
68, 217 La, 118—Eiermann v. Mo- 
denbach, 5 So.2d 335, 198 La. 1062 
—Shipp V. Shipp, 162 So. 760, 182 
La. 1019. 

36.5 Ohio.—^Blngmer v. Bingmer, 
App., 67 N.E.2d 102. 

36.10 Ohio.—Teegarden v. Teegar- 
den, App., 74 N.E.2d 859, second 
case, 80 Ohio App. 78—^Hall v. Hall, 
8 N.E.2d 682, 55 Ohio App. 67. 

37. Ark.—In re Smith, 39 S.W.2d 
703, 183 Ark. 1025. 

38. La.—Mauberret v. Mauberret, 

105 So. 6, 158 La. 899. 

39. N.T.—^Friedman v. Friedman, 
148 N'.B. 725, 240 N.T. 608, dis¬ 
missing appeal 207 N.Y.S. 839, 212 
App.Div. 823, which reversed 204 
N.Y.S. 650, 122 Misc. 700. 

39.5 Ark.—^Ayers v. Ayers, 290 S.W. 
2d 24, 226 Ark. 394—Roberts v. 
Roberts, 288 S.W.2d 948, 226 Ark. 
194. 

39.10 Conn.—^Bielan v. Bielan, 62 A. 
2d 664, 136 Conn. 163, 9 A.L.R.2d 
1019. 

40. Mo.—Bradley v. Bradley, App., 
295 S.W.2d 592. 

Ohio.—Wells v. Wells, 138 N.E. 71, 

106 Ohio St 471. 

Appeal from judgment nisi 

(1) If an appeal is taken from a 
decree nisi but is not prosecuted in 
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•Statutory provisions may regulate the time for tak- time,^^ as where an appeal in divorce cases is re- 
ing an appeal, and where that is so, the proceeding quired to be taken within a shorter period of time 
must be taken and perfected within the prescribed than in other cases,^2 or where a longer period of 


the appellate court, in the absence of 
•a stay of proceedings, the decree 
will become final and preclude the 
perfection of the appeal. 

Mass.—^MacNevin v. MacNevin, 67 N. 

E.2d 477, 319 Mass. 719. 

(2) In New Jersey, where appeal 
from judgment nisi granting divorce 
was taken forty-seven days after 
•entry of Judgment, and motion was 
•made to dismiss appeal on ground 
it was not taken within time pre¬ 
scribed by rule of court, it was held 
that since judgment nisi was not 
final judgment, rule of court speci¬ 
fying time for taking appeal from 
final judgment would not apply; and 
since judgment nisi was not inter¬ 
locutory judgment, rule of court spec¬ 
ifying time for taking appeal from 
interlocutory judgment would not 
•apply; and, in absence of controlling 
rule of court, time for taking appeal 
from judgment nisi would be gov¬ 
erned by statutory provision, and 
•since statute provided three months 
within which to appeal, motion to 
dismiss would be denied. 

N.J.—Streader v. Streader, 85 A.2d 

532, 17 N.J.Super. 123. 

■SiLtry of decree 

Limitation to present application 
for appeal or writ of error com- 
<mences on date judgment or decree 
complained of is entered, and not at 
time of its pronouncement. 

W.Va.—Queen v. Queen, 182 S.E. 783, 

116 W.Va. 660. 

19 C.J. p 189 note 74 [a] (2), [b]. 
EztensioiL of time 

(1) In divorce action, relief of de¬ 
fendant for inadvertent failure to flic 
•or prosecute bill of exceptions to 
adverse decision is by petition for ex¬ 
tension of time, under statute. 

R.I.—David v. David, 130 A. 861, 47 

R.I. 122. 

(2) Extension of time for filing 
•exceptions to judgment in divorce 
case was granted, notwithstanding 
failure of attorney, retained after 
discharge of former attorney, to en¬ 
ter appearance. 

K..I.—David v. David, 131 A. 661, 47 

II.I. 139. 

Xiimitatlon in. order granting appeal 

A thirty-day limitation for filing 
of bill of exceptions in order grant¬ 
ing appeal from divorce decree was 
.not a nullity, notwithstanding that 
trial court did not have general rule 
limiting time within which bills of 
•exception might be filed to thirty 
•days. 

Tenn.—Stargel v, Stargel, 107 S.W.2d 

620, 21 Tenn.App. 193. 

'UodifLed decree 

Where court, on own motion, may 
.modify interlocutory divorce decree 


at any time before decree becomes 
final or absolute, date of modified de¬ 
cree becomes date of decree for pur¬ 
pose of appeal over decree. 

Utah.—Salt Lake City v. Industrial 
Commission, 22 P.2d 1046, 82 Utah 
179. 

19 C.J. p 189 note 74 [b]. 

Motion to qnasli denied 
Under unusual circumstances dis¬ 
closed by record, although certiorari 
was taken out more than three 
months after date of decree, but 
within three months after date of 
order refusing to vacate it, where 
there was no indication on the rec¬ 
ord that rule for decree was granted 
after hearing, and made returnable 
to the next argument court, or at 
such other time as the judge hear¬ 
ing the case directed. 

Pa.—Wisnewski v. Wisnewski, 191 
A. 182, 126 Pa.Super. 540. 

Term at which appeal granted 
Statute providing that no order 
rendered in cases arising under di¬ 
vorce statute should be reversed, an¬ 
nulled, or modified in any appellate 
court unless appeal has been grant¬ 
ed during term at which order ap¬ 
pealed from was rendered, applies 
only where trial court had jurisdic¬ 
tion. 

Mo,—^Dickey v. Dickey, App., 132 S. 
W.2d 1026. 

41. Ala.—Manery v. Manory, 66 So. 

2d 194, 266 Ala. 441. 

Cal.—Cook V. Cook, 282 P. 385, 208 C. 
501. 

Fla.—Mathein v. Mathein, 179 So. 
663, 131 Fla. 623. 

Ill,—Schorow V. Schorow, App., 20 N. 
E.2d 143. 

La.—Schneider v. Manion, 46 So.2d 
58, 217 La, 118. 

N.J,—Fitzgerald v. h'itzgorald, 166 A. 

171, 113 N.J.Kq. 106. 

Utah.—^Allred v. Wood, 270 P. 1089, 
72 Utah 427. 

Wash,—Doer v. Deer, 186 P.2d 619, 29 
Wash.2d 202—Slnnott v. Sinnott, 
179 P.2d 305, 27 Wash,2d 620— 
Ihler V. Ihler, 247 P. 8, 139 Wash. 
363. 

19 C.J. p 189 note 74. 

Finality of judgment 
Where it is provided by statute 
that a judgment for total divorce, or 
for total divorce and alimony, shall 
not become final until the passage of 
a specified period of time, a proceed¬ 
ing to review such judgments, either 
directly or by a motion for a new 
trial, may not be prosecuted until 
after the expiration of the specified 
period of time. 

Ga.—Williams v. Williams, 46 S.E.2d 
66, 203 Ga. 231—Gilbert v. Gilbert, 
44 S.E.2d 485, 202 Ga. 762--.Dugas 
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V. Dugas, 39 S.B.2d 658, 201 Ga. 
190. 

In Colorado 

(1) Statute providing that appeals 
in divorce proceedings shall lie as in 
all other civil cases eliminates ne¬ 
cessity of notice within five days aft¬ 
er entry of judgment of intention to 
sue out writ of error. 

Colo.—Pierce v. Pierce, 46 P.2d 748 
97 Colo. 39. 

(2) Under earlier statutes notice 
was roQLuired within five days after 
entry of judgment of intention to sue 
out writ of error. 

Colo.—Taylor v. Taylor, 273 P. 878, 
86 Colo. 65. 

42. Okl.—^Winters v. Winters, 297 P. 
2d 656—Biser v, Biser, 65 P.2d 446, 
176 Okl. 210—^Vogt v. Vogt, 217 P. 
192, 01 Okl. 272—-Addle v. Addle, 
216 P. 896, 90 Okl. 233—Milam v. 
Milam, 184 P. 442, 76 Okl. 62— 
Llnkugel v. Linkugel, 183 P. 55 74 
Okl. 298. 

19 C.J. p 189 note 75. 

Statute held not nnconstitntlonal 
Kan.—Miller v. Miller, 213 P. 634, 
113 Kan. 22. 

Effect of delay 

Whore no notice of appeal from 
Judgment in divorce action was 
filed within ten days as required by 
statute, that part of the judgment 
which was for divorce was not open 
for review, but the supreme court 
was not precluded from considering 
other errors assigned. 

Kan.—Lei tor v. Loiter, 103 P.2d 809, 
152 Kan. 287—^Metcalf v. Metcalf 
296 P. 353, 132 Kan. 636. 

Effect of proceedings to divide prop¬ 
erty 

Where a divorce decree under 
cross petition recited that it did not 
become effective until six months 
thereafter, and further provided that 
a cllvi.sion of the property should be 
made equitably and equally, but 
made no provision that the decree 
.should become final until division 
wa.s actually made by the commis¬ 
sioners agreed on and appointed by 
the court, the appointment of the 
commissioners did not prevent the 
running of the statutory time for ap¬ 
peals. 

Okl.—Watchorn v. Watchorn, 227 P. 
435, 102 Okl. 114. 

What oonstltutes final Judgment 
(1) Where, in an action for di¬ 
vorce, alimony, and the custody of 
minor children, the court made spe¬ 
cial findings of fact and conclusions 
of law containing his decision on the 
questions Involved, and caused the 
same to be filed in the case, and 
thereafter signed and caused to be 
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time is allowed for taking an appeal in divorce 
cases than is allowed in other cases.-^^.s Such stat¬ 
utory provisions as govern the time for taking 
appeals in divorce actions are usually to be strictly 
construed.^ 

An appeal prayed, taken, and perfected within 
the required time is not open to objection on ac¬ 
count of the matter of time,43 but it is generally 
recognized that no review may be had where there 
has not been a compliance with the requirements for 
taking and perfecting the appeal in the period pre¬ 
scribed by law,^3.6 The time to appeal from an 


order may begin to run from the date of the entry 
of the order,43.io and the time within which to ap¬ 
peal from a judgment in an action for separation 
or divorce may begin to run from the entry of 
judgment.43.i5 in a divorce case an appeal is not 
considered to have been taken within the time pre¬ 
scribed by law unless the required bond is filed with¬ 
in the time the law prescribes.43.20 ^ wife’s delay 
in perfecting her appeal is not available to her hus¬ 
band as a ground for dismissal of the appeal, where 
it was due to the husband’s failure to make a pay¬ 
ment to the wife as ordered by the court, by reason 


filed a Journal entry of judgment as 
of the day the original findings were 
filed, final judgment was of the day 
the findings were filed, and not of the 
day the journal entry of judgment 
was filed, as respects time of appeal. 
Okl.—Reynolds v. Reynolds, 221 P. 
109, 94 Okl. 114. 

(2) When appeal from judgment 
granting divorce is by case made and 
on errors requiring evidence to be 
brought before appellate court, “judg¬ 
ment** within ten days of rendition 
of which notice of appeal must be 
given under statute and “decree” 
within four months from date of 
which such appeal must be perfect¬ 
ed, each refer to order and judgment 
overruling necessary motion for new 
trial. 

Okl.--Finnell v. Pinnoll, 230 P. 912, 
113 Okl. 2G9, 

Xntention of legislature is that 
matrimonial suits should bo settled 
speedily and that appeals therefrom 
should not be unduly prolonged, so 
that the status of the parties might 
be speedily and definitely determined. 
Okl.—^Fitzgerald v. Fitzgerald, 166 A, 
171, 113 N.J.Eq. 106. 

42.5 La.—Schneider v. Manion, 46 
So.2d 68, 217 La. 118. 

Wash.—^Deer v. Deer, 186 P.2d 619, 29 
Wash.2d 202—Sinnott v. Sinnott, 
179 P.2d 306, 27 WaHh.2d 620. 

42.10 La.—^Dnntono v. Dantone, 89 
So.2d 149, 230 La. 632. 

43. Aleu—^Kelley v. Kolley, 67 So.2d 
873, 267 Ala. 181—Moor v. Moor, 99 
So. 316, 211 Ala. 56. 

Cal.—Bellew v. Bellow, 276 P. 573, 
206 C. 769. 

Colo.—^Pierce v. Pierce, 46 P.2d 748, 
97 Colo. 39—Hay hurst v. Hay hurst, 
11 P.2d 804, 91 Colo. 58. 

19 C.J. p 189 note 74 [f]. 

Appeal held tlmOly token 
La.—^Biermann v. Modenbach, 6 So.2d 
336, 198 La. 1062. 

Ohio.—^McIntosh v. McIntosh, App., 
116 N.E.2d 747. 

W.Va.—^Kinsey v. Kinsey, 103 S.B.2d 
409. 

Xiimitatioii. of time for application 
Statutory limitation of sixty days 


for application for writ of error 
from date of decree in divorce case 
does not relate to issue of writ, but 
to application for it, and issue there¬ 
of after sixty days is not ground for 
dismissal. 

Colo.—^Diebold v. Diebold, 230 P. 606, 
76 Colo. 265. 

Notice of appeal held timely 
Cal.—Orloff V. OrlofC, SOI P.2d 293, 144 
C.A.2d 541. 

43.5 Cal.—Litvinuk v. Litvinuk, 162 
P.2d 8, 27 C.2d 38. 

Nelson v. Nelson, 215 P.2d 48, 
96 C.A.2d 210. 

Fla.—Cortina v. Cortina, 98 So.2d 
334. 

Iowa.—Burt V. Burt, 36 N.W.2d 847. 
Kan.—Gates v. Gates, 163 P.2d 395, 
160 Kan. 428. 

Okl.—Turlington v. Turlington, 117 
P.2d 627, 189 Okl. 352. 

Va.—^Francis v. Francis, 25 S.E.2d 
263, 181 Va. 373, 

Appeal hbld not in time 
Cal.—Reeves v. Reeves, 209 P.2d 937, 
34 C.2d 365. 

Iowa.—Whitney v. Whitney, 293 N. 

W. 832, 229 Iowa 14. 

Mo.—Lasswell v. Lasswell, App., 192 
S.W,2d 207. 

Notice of appeal held hot filed in 
proper time 

Ohio.—Lynch v. Lynch, App., 34 N,B. 
2d 678. 

43.10 Cal.—Saunders v. Saunders, 
App., 320 P.2d 131. 

Buie of court clarifying statute 
When an order was made in di¬ 
vorce proceedings and entered in the 
minutes, and subsequently a formal 
order was prepared, signed, and filed 
by the judge, it was practically im¬ 
possible for lawyers to know when 
the time for appeal started to run 
since the statutory provision was 
merely that time would start to run 
from entry of order; and to clarify 
situation rule of court was adopted 
providing that date of entry of order 
which is entered in minutes shall be 
date of entry in minutes unless entry 
in minutes expressly directs that a 
written order be prepared, signed, 
and filed, in which case date of entry 
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of order shall be date of filing of 
signed order. 

Cal.—Pessarra v. Pessarra, 183 P.2d 
279, 80 C.A.2d 965. 

43.15 Nev.—Smith v. Smith, 243 P. 

2d 1048, 69 Nev. 171. 

N.T.—^Naiman v. Naiman, 93 N.T.S. 

2d 643. 276 App.Div. 866. 

Written notice of entry of Judgment 
Where a party has appeared in an 
action of divorce, time for appeal 
from judgment or order does not 
commence to run until written no¬ 
tice of entry thereof has been given. 
N.D.—Dietz v. Dietz, 65 N.W.2d 470. 
Failure to give notice of entry ot 
order 

Where there was no waiver of re¬ 
quired notice of entry of order deny¬ 
ing motion for new trial, time for 
perfecting appeal had not run, and' 
appeal taken was timely. 

Nev.—Afriat v. Afriat, 117 P.2d 83. 

61 Nev. 321. 

Final action of court 
While it is axiomatic and jurisdic¬ 
tional that notice of appeal must be 
given within thirty days from final 
order, when court in what perhaps 
should be called a preliminary de¬ 
cree specifically reserves substantial 
and material matters for future de¬ 
termination, right of appeal is pre¬ 
served until final action of court, and 
date of final action of court deter¬ 
mines time for filing notice of ap¬ 
peal. 

Iowa.—Jackson v. Jackson, 85 N.W. 
2d 690, 248 Iowa 1365. 

Judgment silent as to costs 
Where oral judgment in divorce 
action was silent as to costs, it was 
not the final judgment, and an ap¬ 
peal taken within six months after 
rendition of formal decree, but more- 
than six months after oral pronounce¬ 
ment, was timely. 

Nev.—Dillon v. Dillon, 220 P.2d 213, 
67 Nev. 428. 

43.20 Ala.—Gowens v. Gowens, 65* 
So.2d 200, 256 Ala. 447. 

La.—Schneider v. Manion, 46 So.2d 
68, 217 La. 118. 

Tex.—^Thorpe v. Thorpe, Civ.App., 294 
S.W.2d 724. 
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of which the wife was unable to prosecute the ap- 
peal>^ 

If an action for divorce remains pending in the 
trial court, any attempt to prosecute a proceeding 
to review may be premature,^^-^ and an appeal which 
is premature may be quashed^^-^ or dismissed.*^^*® 
Under a statute so providing, where a notice of 
appeal has been filed prematurely, it will, for the 
purpose of appeal, be considered as having been 
filed immediately after the time the judgment be¬ 
comes final>4.8 Where only a memorandum was en¬ 
tered and not until several years later was judgment 
actually entered, the judgment may not be entered 
nunc pro tunc if in so doing the right of appeal will 
be denied.4^'i® 

Under statutes now or formerly existing in at 
least one jurisdiction, the time within which an ap¬ 
peal may be taken may depend on whether the 
judgment was rendered in an action for divorce or 
in an action for separation.^^-12 Also under such 
statutes the time for taking an appeal in an action 
for divorce depended on whether the appeal was 
from a judgment granting a divorce or denying a 
divorce,and, similarly, where the action was 


27A C.J.S. 

for separation, the time for taking an appeal de¬ 
pended on whether the appeal was from a judgment 
authorizing a separation or rejecting a separa- 

tion.44.i6 

Effect of post-trial motion. In a divorce pro¬ 
ceeding where a decree has been entered, an appeal 
from the decree will be premature as long as a mo¬ 
tion for a new trial remains undisposed of.44.i8 
After the entry of an order, judgment, or decree, 
the filing of a post-trial motion for relief from the 
order, judgment, or decree, such as a motion for a 
new trial or a motion for a rehearing, may toll or 
suspend the time for perfecting an appeal ;44.20 
where judicial review of a judgment or decree is 
not sought within the time required, the require¬ 
ment as to time may not be circumvented by a mo¬ 
tion to vacate the judgment or decree and, on de¬ 
nial of the motion, by prosecuting an appeal there- 
from.44.22 xhe time for filing a post-trial motion, 
such as a motion for a new trial, is generally pre¬ 
scribed by statute or rule of court, and such motions 
must be filed with the time prescribed to be ef¬ 
fective to extend the time within which an appeal 
from the judgment or decree may be taken.44.24 


Idaho.—Bedke v. Bedke, 65 P.2d 
1029, 57 Idaho 443. 

44.2 Jndgtneut of dismissal not en¬ 
tered 

Where motion to vacate return of 
service was sustained, but no judsr- 
ment dismi.ssing' the case was entered 
by the court, case remained pendinf? 
in trial court although motions were 
disposed of. 

Oa.—Smith v. Smith, 80 S.E.2d 160, 
210 Ga. 355. 

44.4 Pa.—Elsosser v, Elsesser, 80 
Pa.Super. 117. 

44.6 Ga.—Williams v. Williams, 46 
S.E.2d 65, 203 Ga. 231. 

Md.—Naylor v. Naylor, 133 A. 2d 74. 
Neb.—Va.sa v. Vasa, 80 N.W.2d 696, 
163 Neb. 642. 

44.8 Cal.—Phillips v. Phillips, 264 
P.2d 926, 41 C.2d 869. 

Mo.—^Wenzel v. Wenzel, App., 283 S. 
W.2d 882. 

44.10 Cal.—Phillips y. Phillips, 264 
P.2d 926, 41 C.2d 869. 

44.12 Xn Xiouiskma 

Prior to the adoption of Section 1 
of Act 24 of 1930 (now LSA-R.S. 
13:4452) amending Article 573 of 
Code of Practice, the time allowed 
within which to take a suspensive 
appeal in cases of divorce was not 
applicable to cases of separation 
from bed and board. 

La.—Thompson v. Emery, 53 So. 968, 
127 La. 718—Knoll v. Knoll, 38 So. 
623, 114 La. 703. 


44ul4 Statute inapplicable where di¬ 
vorce refused 

Statute allowing thirty days for 
appeal from judgment decreeing di¬ 
vorce does not apply to case in which 
divorce was refused. 

La.—Cortez v. Cortez, 143 So. 41, 176 
La. 179. 

44.16 Xn Xiouislana 
Provisions of LSA-R.S. 13:4462 
(Article 573 of Code of Practice as 
amended by Act 24 of 1030) which 
ordinarily control in appeals from 
judgments granting separations or 
divorces are inapplicable where judg¬ 
ment appealed from is not Anal judg¬ 
ment of separation from bed and 
board, but, instead, is a judgment 
rejecting plaintiff’s suit for separa¬ 
tion from bed and board, since such 
judgment is governed by other arti¬ 
cles of code of practica 
La.—^Dantone v. Dantone, 89 So.2d 
149, 230 La. 632. 

44.18 Nob.—Vasa v. Vasa, 80 N.W.2d 
696, 163 Neb. 642. 

44.20 Ala.—Manery v, Manery, 55 
So.2d 194, 266 Ala. 441. 

Cal.—Hall V, Hall, 267 P.2d 249, 42 
g.2d 435. 

Chain V. Chain, 259 P.2d 454, 119 
CA..2d 469. 

Motion for new trial 
Time within which to appeal from 
divorce judgment begins to run from 
denial of motion for new trial. 

Utah.—Johnson v. Johnson, 162 P.2d 
426, 107 Utah 147. 
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Motion to set aside decree 
III.—Shappee v. Shappee. 139 N.B.2d 
798, 12 Ill.App.2d 363. 

Motion for rehearing 
Under statutory provision requir¬ 
ing review be sought within sixty 
days, where order was entered and 
more than sixty days later petition 
for certiorari was brought to review 
order, ordinarily such petition would 
be too late, but since motion for re¬ 
hearing of order was Aled ten days 
after order was entered, effect of mo¬ 
tion for rehearing was to extend 
time for Aling petition for certiorari 
Fla.—McArthur v. McArthur, 96 So.2d 
521. 

44.22 Idaho.—Connell v. Connell, 261 
P.2d 810, 74 Idaho 292. 

Minn.—Breslaw v. Breslaw, 39 N.W. 
2d 499, 229 Minn. 371. 

Xiaw mle applicable to divorce 
Ztule which is applied on law side 
of court that it is only a motion for 
a new trial that is timely Aled which 
tolls the time for appeal is applied 
in divorce cases so that petition for 
rehearing will toll time for appeal 
only when it is timely Aled pursu¬ 
ant to valid statute or rule of court. 
Fla.—Canzer v. Qanzer, 84 So.2d 691. 

44.24 Ala.—^Manery v. Manery, 65 So. 

2d 194, 256 Ala. 441. 

Cal.—Chain v. Chain, 269 P.2d 464, 
119 C.A.2d 469. 

Neb.—^Molczyk v. Molczyk, 47 N.W. 
2d 405, 164 Neb. 163. 
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Where a motion for new trial is unauthorized un¬ 
der the statutes, the making of a motion for new 
trial does not toll the time for taking an appeal>4.26 

Extension of time. An appellate court may be em¬ 
powered to extend the time within which proceed¬ 
ings for review may be perfected,^4.28 and may ex¬ 
tend the time for perfecting an appeal by extending 
the time within which the required bond may be 
filed.^^-®® The trial court may also have the author¬ 
ity to extend the time in which to perfect an ap¬ 
peal but if the trial court is to extend the 
time, the order of extension usually must be made 
prior to the expiration of the time for perfecting the 
appeal,^4*34 and after the time for taking an appeal 
has expired, an order made by the trial court pur¬ 
porting to extend the time within which the appeal 
may be taken usually will be void and of no ef- 

fect44.36 

Operation of statutes or rules. Where a statutory 
provision governing time for prosecuting appeals in 
divorce actions has been superseded by a new stat¬ 
utory provision, the older provision must yield to 
the newer provision,44.38 the operation of the 
newer provision may be prospectively only to avoid 
prejudice to proceedings already taken.4^*40 if one 
statutory provision governs the time for taking ap¬ 
peals in cases generally, and another provision gov¬ 
erns the time for taking appeals in divorce actions, 
a subsequent amendment of the general provision 
will not change the provision which is applicable 
to divorce actions where the amendment does not ex¬ 
pressly refer to the provision as to divorce, and 
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where the two provisions are not necessarily in- 
consistent.44.42 However, where a special act has 
existed governing the time for taking appeals in 
divorce actions, and subsequently a general act is 
adopted which is intended to supersede the specid 
act, the provisions of the general act as to the time 
for taking an appeal in divorce actions will con¬ 
trol rather than the provisions of the special act.44.44 
Under constitutional authorization, a rule of court 
prescribing the time within which an appeal must 
be taken in a divorce proceeding may supersede a 
statutory provision as to time for taking an ap¬ 
peal,44.4 6 and a rule of court prescribing a short¬ 
er period of time than was formerly prescribed by 
statute may control.44.48 the absence of a rule 
of court specifying the time within which an ap¬ 
peal shall be taken from a particular judgment, the 
time may be governed by the statutory provi- 

sion.44.60 

§ 192. Effect of Appeal, and Supersedeas 

In general, the effect of an appeal which operates as 
a supersedeas is to transfer Jurisdiction and remove the 
entire proceeding to the appellate court and to deprive 
the lower court of further jurisdiction in the case except 
as to collateral matters not Involved In the appeal. While 
an appeal does not disturb or abrogate the divorce decree, 
It ordinarily suspends the operation of the decree on ap¬ 
pellant's rights. 

The effect of an appeal in a divorce proceeding 
which, under the particular statute, operates as a 
supersedeas is to transfer jurisdiction and remove 
the entire proceedings to the appellate court,46 with 


Belated motion for new trial 

Where judi?ment grranting divorce 
was entered and no appeal prose¬ 
cuted, but motion to set aside Juds:- 
ment was made after time for filing 
motion for new trial had expired, 
motion to set aside judgment was in 
effect belated motion for new trial, 
and, since untimely motion would 
amount to no more than mere sugges¬ 
tion to court that It set aside judg¬ 
ment of its own motion, and since 
such suggestion would have no legal 
status as a motion, it could not oper¬ 
ate to extend time within which ap¬ 
peal must have been taken from 
judgment granting divorce. 

Mo.—^Howard v. Howard, 197 S.W.2d 
100, 239 Mo-App. 728. 

44.26 Default judgment 
Cal.—^Reeves v. Reeves, 209 P.2d 937, 
34 C.2d 855. 

44.28 Treating appeal as petition for 
certiorari 

Where a decree of divorce has been 
entered and thereafter an order 
amending the decree is entered, and 
an appeal is taken from decree of 
divorce and from amendatory order, 
27AC.J.S.—51 


although notice of appeal from di¬ 
vorce decree may be too late, appeal 
from amendatory order, being timely 
made, would be considered and acted 
on as petition for certiorari. 

Fla.—Cortina v. Cortina, 98 So.2d 
334. 

44.30 Additional time granted for 
filing bond 

Where wife seeking to appeal from 
decree of divorce was reguired to 
furnish bond and after amount of 
bond was fixed sought remedial writ 
complaining amount of bond was 
excessive, and it was shown wife's 
counsel acquiesced in fixing amount 
of bond so that remedial writ would 
be recalled, wife would then be 
granted additional time In which 
to furnish bond. 

La.—Coney v. Coney, 46 So.2d 258, 
217 La. 246. 

44.32 Okl.—Winters v. Winters, 297 
P.2d 566—-Wilson v. Wilson, 264 P. 
2d 733. 

44.34 Okl.—Winters v. Winters, 297 
P.2d 656—Wilson v. Wilson, 264 P. 
2d 733. 


44.36 Okl.—Winters v. Winters, 297 
P.2d 556—Wilson v. Wilson, 264 P. 
2d 733. 

44.38 Mo.—State ex rel. Fawkes v. 

Bland, 210 S.W.2d 31, 357 Mo. 634. 
44.40 Mo.—State ex rel. Fawkes v. 
Bland, supra. 

44.42 Okl.—Winters v. Winters, 297 
P.2d 556. 

44.44 W.Va.—^Jones v. Jones, 64 S.E. 
2d 24, 135 W.Va. 554. 

44.46 N.J.—Senst v. Senst, 82 A.2d 
204, 14 N.J.Super. 317. 

44.48 N.J.—Senst v. Senst, supra. 

44.50 N.J.—Streader v. Streader, 85 
A.2d 532, 17 N.J.Super. 123. 

45. Fla.—^Busch v. Busch, 62 So.2d 

68 . 

Neb.—Schlueter v. Schlueter, 62 N. 

W.2d 871, 158 Neb. 233. 

Tex.—Ex parte Hodges, 109 S.W.2d 
964, 130 Tex. 280. 

Radford v. Radford, Civ.App., 42 
S.W.2d 1064. 

Wash.—State ex rel. Atkinson v. 
Church, 226 P.2d 861, 37 Wash.2d 
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the exception of matters which are not involved in be a nullity.47.5 Certainly, the trial court cannot, 
the appeal and which are collateral to the main issue by making an order in the case, deprive the appellate 
in the case;^^ and the trial court is without any court of jurisdiction to hear an appeal properly 
jurisdiction to take any further proceedings or brought to that court.47.l0 However, the rule is 
make any further orders in regard to the divorce.^7 limited to such appeals as are contemplated by the 

So complete is the loss of jurisdiction effected 

by the appeal, that even the consent of the parties While an appeal does not disturb or abrogate the 
has been held ineffective to reinvest the trial court decree or judgment of divorce,47.20 does ordi- 
with jurisdiction over the subject matter of the narily, unless under the rules or statutes of the par- 
appeal ; and an order based on such consent would ticular jurisdiction a different rule is required,^8 


814—'Walkow v. Walkow, 219 P.2d 
108, 36 Wash.2d 510. 

19 C.J. p 190 notes 83, 89 [b]. 

46. Ala.—^Ex parte Farrell, 71 So. 
462, 196 Ala. 434, L.R.A.1916P 1257. 

Fla.—State v. Phillips, 13 So. 920, 
32 Fla. 403. 

Ky.—^Maynard v. Maynard, 251 S.W. 
2d 454. 

Mo.—^Jones v. Jones, App., 164 S.W. 
2d 162. 

Nev.—Lake v. Lake, 30 P. 878, 17 
Nev. 230. 

Pa.—^Poust V. Foust, 19 A.2d 617, 144 
Pa. Super. 513. 

Matter of temporary alimony, coun¬ 
sel fees, and suit money pending 
appeal as separate and distinct 
from divorce judgment and appeal 
see infra § 203 c (2). 

Appeal from part of Judgment 
Trial court, under statute, could 
vacate judgment of divorce so far as 
it aflCected status of parties, and the 
statute was applied where appeal was 
pending from part of judgment re¬ 
lating to alimony and division of 
property. 

Wls.—Seyfert v. Seyfert, 229 N.W. 

636, 201 Wis. 223, 
lncid.eiLtal interlocutory orders 
If bill of exceptions to order of 
dismissal is prosecuted, Jurisdiction 
of superior court continues for pur¬ 
pose of enabling court to make such 
interlocutory orders as may bo nec¬ 
essary pending final disposition of 
the exception. 

R.I.—White V. White, 36 A.2d 661, 70 

R. L 48, 161 A.L.R. 1374. 

47. Ark.—^Murphy v. Murphy, 140 

S. W.2d 416, 200 Ark. 468. 

Cal.—Ex parte Lukasik, 239 P.2<1 492, 
108 C.A.2d 438—Loomis v. Loomis, 
201 r.2d 38, 89 C.A.2d 240—Schultss 
V. Supcx’iur Court in and for Los 
Angeles County, 169 P.2d 417, 69 
C.A.2d 530—Ritter v. Ritter, 284 1*. 
950, 103 C.A. 583. 

Ill.—Watson V. Watson, 82 N.E.2d 
671, 335 llLApp. 637. 

Mich.—Losio V. Losie, 32 N,W.2d 368, 
321 Mich. 112. 

Neb.—Schlueter v. Schlueter, 62 N.W. 

2d 871,158 Neb. 233. 

N.C.—Shaver v. Shaver, 93 S.B.2d 
616, 244 N.C. 311. 

Wash.—^Walkow v. Walkow, 210 P.2d 
108, 36 Wash.2d 510—Van Horne v. 


Van Horne, 78 P.2d 1082, 194 Wash. 
606—Smythe v. Smytho, 221 P. 297, 
127 Wash. 566. 

Jurisdiction of trial and appellate 
courts to allow alimony, counsel 
fees, or suit money pending ap¬ 
peal see infra § 203. 

Zkimlted appeal withixL mle 

Statute which provides that, when 
one year has expired after entry of 
Interlocutory Judgment, court, on mo¬ 
tion of either party or on its own 
motion, may enter final judgment 
granting divorce, but, if any appeal 
is taken from the interlocutory judg¬ 
ment or motion for new trial, final 
judgment shall not be entered until 
such motion or appeal has been final¬ 
ly disposed of, is applicable regard¬ 
less whether appeal is a limited one 
or one from the whole of the judg¬ 
ment. 

Gal.—Harrold v. Harrold, 271 P.2d 
489, 43 C.2d 77. 

Sffeot of dismissing appeal from or¬ 
der 

That supreme court had divsmlssed, 
because not taken within time al¬ 
lowed, appeal from purpurtc‘d ilnal 
divorce decree made pending appeal 
from interlocutory decree, did not 
make final decree valid, 

Oal.—Webster v. Webster, 14 P.2d 
522, 216 O. 485. 

Appeal not properly perfected 
An order dislodging Judgnuait ni.sl 
in divorce action, to permit rein.Mtnte- 
ment of husband’s an.s\vcr a.nd the 
prlvilogo of defending the action, was 
interlocutory in nature, and where no 
leave had been oljtainud on behalf of 
wife to prosecute an ai)peal from 
such order, her notice of appeal was 
inelTectual to restrain progress of 
trial. 

N.J.—Zar V. Zar, 127 A.2d 407, 42 
NJ.Supcr, 607. 

Sabsequent order not before appel¬ 
late court 

Where Jurisdiction of divorce case 
had been transferred to supremo 
court by notice of appeal prior to 
filing of motion to set asido final de¬ 
cree, and no appeal was taken from 
order denying motion, supremo court 
could not consider questions based on 
the motion. 

Fla.—Sauer v, Sauer, 19 So.2d 247, 
154 Fla. 827. 


47.5 Cal.—^Ex parte Lukasik, 239 P. 

2d 492, 108 C.A.2d 438. 

Ill.—Holmes v. Holmes, 86 N.B.2d 
276, 337 I11.APP. 648. 

47.10 Wyo.—^Lake v. Lake, 182 P.2d 
824, 63 Wyo. 376. 

47.15 Appeal from adjudications di¬ 
rected by original appeal 
Where, in divorce proceeding, mat¬ 
ters involving items of additional ac¬ 
counting period and pro rata divi¬ 
sion of community property were ad¬ 
judicated on subsequent hearing as 
directed by the district court of ap¬ 
peal, appeal from such adjudication 
did not in any proper sense consti¬ 
tute an appeal as contemplated by 
l{‘glHlature in enacting statute pro¬ 
viding that an appeal would stay 
entry of final decree. 

Cal.—Harrold v. Harrold, 271 P.2d 
489, 43 C.2d 77. 

47A0 Plawali.—Collins v. Ako, 35 
Hawaii 440. 

Mo.—Stokes V. Stokes, App., 222 S. 
W.2d 108. 

48. Ohio.—SchifC v. Schiff, App., 48 
N.K.2d 139. 

lu Massachusetts 

(1) A divuree decree is not sus¬ 
pended nor are proceedings stayed 
by ai>p(>nl unless court so orders. 
Mnss.—MacNovin v. MacNevin, 67 N. 

E.2(l 477, 319 Mas.s. 719—Eldridge 
V. Kldrldge, 180 N.B. 137, 278 
Mass. 309. 

(2) Whore decree nisi of divorce 
became ab.sulute because not sus¬ 
pended or stayed during pendency of 
appeal, judge of probate was with¬ 
out authority thereafter to enter a 
decree revoking the decree nisi where 
facts found by him did not show 
the decree was procured by fraud 
or was entered by mistake. 

Mass.—^MacNovin v. MacNevin, su¬ 
pra. 

Xu New York 

A decree of separation in favor of 
husband, from which an appeal was 
still pending and undetermined, but 
which was not supported by any 
stay, was meanwhile binding on the 
parties. 

N.Y.—^Anonymous v. Anonymous, 20 
N.Y.S.2d 514. 
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suspend the operation of the decree or judgment on 
the rights of appellant and appellee will be or¬ 
dered to refrain from taking any proceedings to 
enforce the decree or order.^^-S On the other hand, 
under a statute to that effect, the trial court has 
the right and power, during the pendency of an ap¬ 
peal, to enforce its decree and to protect the parties 
as to any rights which the decree gave them 49-10 

While it has been held that the perfected ap¬ 
peal effects such suspension of the operation of the 
decree or judgment even though no supersedeas 
bond is executed,^® it is proper, on the posting of a 
bond, for an order to provide for a stay as to the 
enforcement of a divorce judgment until the de- 
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termination of the case by the appellate court 0-5 
it has also been held that an appeal bond may be 
required in order to perfect the appeal so that it 
can operate suspensively.^O-lO However, an appeal 
from an order denying a change of venue will not 
justify a stay of proceedings on a motion for at¬ 
torney’s fees and suit money, in the absence of a 
sufficient showing therefor.^i The lower court can¬ 
not modify the written entry of judgment pending 
appeal at the instance of an intervener.52 

Under the practice in some jurisdictions, as shown 
infra § 203 c(2), the lower court retains jurisdiction 
to the extent of considering an application for the 
payment of alimony and the expenses of the wife 


49. Ala.—^Brand v. State, 6 So.2d 
446, 242 Ala. 16, certiorari denied 
6 So.2d 450, 242 Ala. 349. 

Md.—^Berman v. Berman, 62 A.2d 787, 
191 Md. C99. 

Mont.— Judson v. Anderson, 165 P.2d 
198, 118 Mont. 106. 

Neb.—Williams v. Williams, 19 N.W. 

2d 630, 146 Nob. 383. 

Pa.—Foust V. Fou.st, 19 A.2d 517, 144 
Pa.Super. 513—^Upporman v. Up- 
perman, 181 A. 252, 119 Pa.Super. 
341. 

Commonwealth v. Huston, 31 Pa. 
Dist. & Co. 167, 19 Erie Co. 405, 51 
York Log.Roc. 127. 

Harrington v. Harrington, 44 
Dauph.Co. 434—Snyder v. Snyder, 
33 Luz.Lcg.Ileg. 319—Frantz v. 
Frantz, 7 Sch.Keg, 92. 

R.I.—De Robbio v. De Robbio, 200 
A. 480, 61 R.I. 208. 

19 C.J. p 190 note 87. 

All parts of Judgment affected 
Provisions of a judgment denying 
a divorce to both sides, but award¬ 
ing alimony to wife, are ln.separable, 
and this is true of a Judgment grant¬ 
ing wife a divorce and allowing her 
an attorney’s fee, and where wife 
appeals from such a judgment, en¬ 
forcement of all parts of Judgment 
must await di.sposition of appeal. 
Cal.—Weil v. Superior Court in and 
for Los Angeles County, 217 P.2d 
975, 97 C.A.2d 373. 

CoiitliLuaai.oe of marriage relatioaship 
Where defendant took an appeal 
from a Judgment of divorce, the mar¬ 
riage relationship contlnu(‘d during 
the pendency of the suit by virtue of 
the appeal. 

Mo.—Woods V. Woods, 150 S.W.2d 
320, 236 Mo.App. 855. 

Neb.—^Lippincott v. Llppincott, 3 N. 
W.2d 207, 141 Neb. 186, 140 A.L.R. 
901. 

Suspenslou of entire Judgment 

Where plaintiff wife appealed from 
Judgment awarding divorce but 
denying property recovery, by ex¬ 
cepting to Judgment as a whole, giv¬ 
ing notice of appeal therefrom and 
filing amdavit in forma pauperis, her 


appeal operated to suspend district 
court’s entire Judgment until final 
judgment on appeal. 

Tex.—^Ex parte Hodges, 109 S.W.2d 
964, 130 Tex. 280. 

Final decree controls 
Not interlocutory decree by trial 
court, but final decree entered by su¬ 
preme court or directed by it to be 
entered, controls. 

Neb.—Westphalen v. Westphalen, 212 
N.W. 429, 115 Neb. 217. 

In Xioulsiona 

(1) Statute providing that in an 
action for divorce or separation any 
appeal duly perfected shall suspend 
execution of judgment until final dis¬ 
position of the appeal must be strict¬ 
ly construed. 

La.—^Dantone v. Dontone, 89 So.2d 
149, 230 La. 632. 

(2) In a divorce action where de¬ 
fendant did not appeal suspensively, 
Judgment was executory in all re¬ 
spects except as to judgment of di¬ 
vorce. 

La.—Shipp V. Shipp, 162 So. 760, 182 
La. 1019. 

(3) As long as judgment of trial 
court awarding a divorce to plaintiff 
was not final due to defendant's sus¬ 
pensive appeal, defendant was, in 
legal contemplation, plaintiff’s wife. 
La.—^Biermann v. Modenbacli, 5 So,2d 

335,198 La. 1062. 

<4) An appeal from a Judgment 
dismissing a petition for divorce, 
other than for costs, can only be 
devolutive in character. 

La.—Ball v. Campbell, 62 So.2d 764. 
219 La. 212. 

49.5 Order to vacate home 
Whore trial court, in wife’s di¬ 
vorce action, ordered husband to va¬ 
cate home, surrender custody of chil¬ 
dren to wife, and pay monthly sum 
to wife for support of children dur¬ 
ing pendency of action, and husband 
appealed, writ of supersedeas would 
issue commanding wife to refrain, 
pending a decision on the appeal, 
from taking any proceedings on that 
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portion of the order directing hus¬ 
band to vacate the home. 

Cal.—Williams v. Williams, 274 P.2d 
420, 127 C.A.2d 775. 

49.10 Bight to grant restraining or¬ 
ders 

Section of statute with respect to 
divorce decrees, which provides that 
trial court shall at all times, includ¬ 
ing the pendency of any appeal, have 
power to grant any and all restrain¬ 
ing orders that may be necessary to 
protect parties and secure Justice, 
merely gives trial court the right, 
during pendency of appeal, to en¬ 
force its decree and to protect par¬ 
ties as to any rights which decree 
gave to them. 

Wash.—^McLaughlin v. McLaughlin, 
260 P.2d 876, 43 Wash.2d 111. 

50. Or.—Billion v. Billion, 1 P.2d 
1108, 137 Or. 622, rehearing denied 
3 P.2d 1113, 137 Or. 622. 

Tex.—^Davis v. State, 257 S.W. 1099, 
96 Tex.Cr. 367. 

19 C.J. p 190 note 87. 

50.5 Ohio.—Bryant v. Bryant, App., 
91 N.E.2d 275. 

50.10 Iffere petition, or motion for 
appeal from divorce decree cannot 
operate as a suspensive appeal and 
thus suspend execution of judgment 
unless, in addition, appeal is per¬ 
fected by filing of bond as directed 
by the court in order of appeal. 

La.—Schneider v. Manion, 46 So.2d 

58, 217 La. 118. 

51. Idaho.—^Hay v. Hay, 235 P. 900, 
40 Idaho 627. 

Existence of adequate remedy 

Defendant appealing from an order 
denying a change of venue is not 
entitled to supersedeas to prevent 
enforcement of orders for payment 
of alimony and counsel fees, since 
he had an adequate remedy by ap¬ 
pealing from the judgement allowing, 
alimony and effecting a stay of such 
proceedings pending such appeal. 
Cal.—Davis v. Davis, 284 P. 442, 208 
a 676. 

52. Wash.—Gust v. Gust, 127 P. 666, 
71 Wash. 76. 
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pending a determination of the appeal, but this is 
not so where by virtue of a supersedeas bond or stat¬ 
utory provision the entire proceedings are removed 
to the appellate court. Questions relating to the al¬ 
lowance of temporary alimony pending appeal are 
considered infra §§ 206, 207, 212, and matters con¬ 
cerning the allowance of counsel fees and suit 
money pending appeal, infra §§ 220, 221,224. 

Jurisdiction to modify a judgment with respect to 
the custody and visitation of children pending ap¬ 
peal is discussed infra § 324(6). 

Effect on operation of injunction in divorce pro¬ 
ceeding, Whether the operation of an injunction 
in the divorce proceeding was stayed by an appeal 
from the order granting the injunction depends on 
whether such injunction was mandatory or pro¬ 
hibitory in nature.53 Thus, if the injunction was 
mandatory, its operation is stayed by appeal and 
the trial court cannot punish as a contempt failure 
to comply with its terms pending appeal.55 On the 
other hand, if the injunction was prohibitory, en¬ 
forcement thereof is at all times within the jurisdic¬ 
tion of the court.66 
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Supersedeas as discretionary. Under a statute 
so providing, whether a supersedeas or stay should 
be granted on an appeal from an interlocutory order 
is a matter for the discretion of the court.5®-6 

Appointment of receiver pending appeal. In a 
proper case the trial court may appoint a receiver 
pending an appeal from a judgment granting a di¬ 
vorce and dividing the property.56.io 

§ 193. Record and Assignments of Error 

Rules governing the record and related matters on 
appeals from final decrees In equity generally are appli- 
cable to appeals from a final decree in a divorce pro¬ 
ceeding. Thus, the appellate court will ordinarily con¬ 
sider only matters properly appearing in the record, which 
must be prepared and filed in the manner required by 
statute or rule of court, and which must show so much 
of the proceedings of the lower court as may be necessary 
to point out the error relied on. 

Rules governing the record and related matters 
on appeals from final decrees in equity generally are 
applicable to appeals from a final decree in a di¬ 
vorce proceeding.57 Thus, the absence of a proper 
record prevents consideration of an appeal ;58 and 


53. Cal.—Ex parte O'Connell, 242 P. 

741, 75 CA. 292. 

54. Cal.—Smith V. Smith, 116 P.2d 

3, 18 C.2d 462. 

XnJimotloii held mandatory 

(1) Order requiring defendant hus¬ 
band to vacate wife's residence and 
to deliver up the keys thereto. 

Cal.—Luitwieler v. Superior Court of 

California in and for Los Angeles 

County, 202 P. 166, 64 CA. 628. 

(2) Order restraining husband pe¬ 
titioner in divorce proceeding from 
entering the parties’ dwelling house, 
since wife was not entitled to tem¬ 
porary exclusive possession thereof 
because holding record title thereto. 
Cal.—^Bx parte O'Connell, 242 P. 741, 

76 OA. 292. 

55. Cal.—Ex parte O'Connell, supra. 
Contempt instituted on day of per¬ 
fection of appeal 

Where court in divorce action en¬ 
tered an order in the nature of a 
mandatory injunction commanding 
husband to vacate family home and 
contempt proceeding was Instituted 
against the husband on the same day 
that appeal from order was perfected 
and hearing on charge did not occur 
until two days later after the pro¬ 
ceedings had been stayed by a stat¬ 
utory supersedeas, writ of supersede¬ 
as would issue commanding trial 
court to refrain from taking action 
on portion of the order directing the 
husband to vacate family home or 
on a judgment finding that the hus¬ 
band was guilty of contempt in so 
far as the judgment was based on 
the order. 


Cal.—Smith v. Smith, 1X6 P.2d 3, 18 
C.2d 462. 

56. Cal.—Ex parte O'Connell, 242 P. 
741, 76 CJl. 292. 

56.5 Beftisal held not abuse of dis¬ 
cretion 

Where local divorce action was ini¬ 
tiated by husband before similar ac¬ 
tion was instituted by wife in a 
foreign state, and local court had 
jurisdiction of the subject matter and 
the parties, trial court did not abuse 
its discretion in denying a petition 
to stay proceedings pending outcome 
of wife’s foreign action or in re¬ 
fusing to grant supersedeas on ap¬ 
peal from such order. 

Fla.—^Llnguanti v. Linguanti, App., 
96 So.2d 906. 

56.10 Broad discretionary power in 
appointment 

Tex.—Jones v, Jones, Civ.App., 211 
S.W.2d 269. 

57. Ga.—Winn v. Winn, 63 S.B.2d 
477, 206 Ga. 314. 

Mass.—Vergnani v. Vergnanl, 76 N. 
E.2d 497, 321 Mass. 699—Field v. 
Field, 163 N.B. 177, 264 Mass. 649. 
Okl.—Chatman v. Chatman, 223 P. 

2d 638, 203 Okl. 624. 

Report of trial judge 
Where report by probate judge in 
divorce case was made in conformi¬ 
ty to procedure, which in general ac¬ 
cords with equity practice, case, as 
matter of practice, was properly 
before supreme judicial court. 

Mass.—^Drew v. Drew, 144 N.E. 763, 
260 Mass. 41. 

58. Cal.—Borenstein v. Borenstein, 
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126 P.2d 465, 20 C.2d 379—O’Con¬ 
nell V. O'Connell, 264 P. 1095, 203 
C. 641. 

Idaho.—Roberts v. Roberts, 201 P.2d 
91, 68 Idaho 536. 

Ill.—^Anderson v. Anderson, 181 N.E. 
693, 349 III. 40. 

N.C.—Warshaw v. Warshaw, 78 S.E. 

2d 900, 236 N.C. 764. 

Record held too lengthy 
On appeal from decree granting di¬ 
vorce on ground of extreme cruelty, 
three hundred page record was in¬ 
excusably lengthy. 

Fla.-Kneale v. Kheale, 67 So.2d 233. 
Waiver 

Defendant at hearing, not asking 
for preservation and certification of 
record, thereby waived it. 

Iowa.—Radle v. Radle, 214 N.W. 602, 
204 Iowa 82. 

Rothlng presented for review 
Where report of trial proceedings 
was necessary to a consideration of 
errors relied on, appeal from divorce 
decree presented nothing for review 
by appellate court in absence of such 
report properly filed within time pre¬ 
scribed by supreme court rule. 

Ill.-Lewis V. Lewis, 82 N.E.2d 821, 
336 IlLApp. 14. 

Omission of pleadings not fatal 
Even though record on appeal did 
not contain a copy of bill of com¬ 
plaint or copy of answer filed, record 
indicated that wife wanted a di¬ 
vorce, custody of minor child, and 
allowance for maintenance of child 
and a division of property. 

Mich.—^Melinn v. Melinn, 44 N.W.2d 
886, 329 Mich. 96. 
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where a proper record is^ not timely filed the appeal Furthermore, only matters appearing in the rec- 
will, on motion, be dismissed,in the absence of ord may ordinarily be considered by the appellate 
a showing of excusable neglect.68.io court,^9 even in the case of trial de novo on ap- 


58.5 Nev.—Dreyer v. Dreyer, 325 P. 
2d 705. 

58.10 Nev.—Dreyer v. Dreyer, supra. 
Sliowinsr lield InsafiBlcleiLt 
A showing: that, through confusion 
and misunderstanding between coun¬ 
sel as to their individual responsibili¬ 
ties relative to the perfecting of the 
appeal, the necessary steps were not 
taken was held, considering the ex¬ 
tent of the lapse of time involved, 
insufficient to constitute excusable 
neglect. 

Nev.—^Dreyer v. Dreyer, supra. 

59. Ariz.—Gradias v. Gradias, 74 P. 
2d 53, 51 Ariz. 35. 

Ark.—^Wims v. Wims, 218 S.W.2d 85, 
214 Ark. 811. 

Cal.—Culver v. Culver, 150 P.2d 296, 
65 C.A.2d 149. 

Colo.—^Miller v. Zacheis, 178 P.2d 
431, 116 Colo. 37. 

Conn.—Gannon v. Gannon, 36 A.2d 
204, 130 Conn. 449, 160 A.Li.R. 986. 
Fla.—Wright v. Wright, 196 So. 201, 
142 Fla. 679—^Mathein v. Mathein, 
179 So. 663, 131 Fla. 623. 

Ga.—Thompson v, Thompson, 61 S.B. 
2d 834, 207 Ga. 376. 

Ill.—^Fortier v. Fortier, 51 N.B.2d 996, 
320 IlLApp. 626. 

Md.—Sterling v. Sterling, 9 A.2d 214, 
177 Md. 683. 

Mass.—^Klar v. Klar, 76 K.E.2d 6, 
322 Mass. 69—^Healey v. Healey, 3 
N.B.2d 247, 295 Mass. 37—^'fhaycr 

V. Thayer, 178 N.B. 730, 277 Mass. 
266. 

Mo.—^McClellan v. McClellan, App., 
97 S.W.2d 863—Key v. Key, App., 
93 S.W.2d 266—Dennis v. Dennis, 
App., 289 S.W. 16. 

Mont.—^Rogers v. Rogers, 209 P.2d 
998, 123 Mont. 52. 

Neb.—^Abramson v. Abramson, 74 N. 

W. 2d 919, 161 Neb. 782. 

Nev.—Koch v. Koch, 162 P.2d 430, 
62 Nov. 399. 

Ohio.—Gage v. Gage, App., 129 N.R.2d 
486, affirmed 136 N.K.2d 66, 165 
Ohio St. 462—^I'^otter v. Potter, 
App., 65 N.B.2d 666—^Lynch v. 
Lynch, App., 34 N.B.2d 678. 

S.D.—Leonard v. Leonard, 281 N.W. 
90, 66 S.D. 202. 

Vt—Sage V. Sage, 61 A.2d 567, 115 
Vt. 364. 

Va.—Jones v. Jones, 199 S.E. 610, 
172 Va. 14. 

Wash.—Nash v. Nash, 161 P.2d 326, 
23 Wash.2d 448—Shorrock v. Sho]> 
rock, 66 P.2d 674, 186 Wash. 623— 
Underwood v. ITnderwood, 298 P. 
318,162 Wash. 204. 

Particular matters not thoum by rec¬ 
ord 

(1) Specification of error In over¬ 
ruling motion for continuance to 
make up issues presented nothing for 


review on appeal from judgment 
granting a divorce, where record 
failed to show that any such mo¬ 
tion had been filed, although record 
disclosed that at conclusion of plain¬ 
tiff's evidence defendant had made 
a motion that divorce not be granted 
until he had an opportunity to bring 
in witnesses which he had been pre¬ 
cluded from doing because pleadings 
were not at issue. 

Ind.—Wood V. Wood, 123 N.E.2d 201, 
125 Ind.App. 128. 

(2) Record on appeal from inter¬ 
locutory divorce decree failed to show 
any waiver of a demand for findings 
of fact and conclusions of law. 
Cal.—Bailey v. Bailey, 140 P.2d 698, 

60 C.A.2d 291. 

(3) In action by wife against hus¬ 
band, what effect any order of sub¬ 
sequent proceedings on second mo¬ 
tion had on separation agreement 
could not he reviewed on appeal 
where they were not embraced in the 
papers below. 

N.Y.—Bunnell v. Bunnell, 16 N.T.S. 
2d 781. 

(4) In suit for divorce where rec¬ 
ord on appeal did not reflect any or¬ 
der showing basis on which chancel¬ 
lor acted in a particular matter, if 
such order was made orally, it was 
incumbent on party claiming that it 
was in his favor, to prepare a writ¬ 
ten one for execution, and in its ab¬ 
sence, the only order for considera¬ 
tion was the one appealed from. 
Miss.-Neely v. Neely, 52 So.2d 501. 

(6) Other matters. 

Kan.—^French v, French, 229 P.2d 
1014,171 Kan. 76. 

Mich,—Gilchrist v. Gilchrist, 52 N.W. 

2d 531, 333 Mich. 275. 

Neb.—Schrader v. Schrader, 26 N.W. 

2d 617, 148 Neb. 162. 

Wash.—^Edwards v. Edwards, 287 P. 
2d 139, 47 Wash.2d 224. 

Court held bound by record 

(1) In general. 

Mich.—^Adams v. Adams, 275 N.W. 
204, 281 Mich. 448. 

Ohio,—Wolfe v, Wolfe, App., 91 N.B. 
2d 45. 

Tex.—Sibley v. Sibley, Civ.App., 286 
S.W.2d 657, error dismissed. 

(2> A recital that both plaintiff 
and defendant had testified, contain¬ 
ed in order disposing of alimony mo¬ 
tion in divorce action, would be ac¬ 
cepted as correct in absence of a 
complete record, especially where de¬ 
fendant, an attorney, had conducted 
his own case and made arguments to 
trial court. 

Cal.—Gebhardt v. Gebhardt, 160 P.2d 
177, 69 C.A.2d 723. 
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Contention not sustained by record 

(1) Counsel for defense could not 
contend that, after chancellor made 
certain remark during trial, he 
grranted divorce to plaintiff before 
defense finished taking testimony, 
where record showed defense did not 
object to remarks of chancellor, nor 
offer to introduce any further testi¬ 
mony thereafter. 

Ark.—Griffin v. Griffin, 265 S.W. 352, 
166 Ark. 85. 

(2) Judgment ordering that costs 
be paid by defendant in divorce suit 
was held not shown by record on ap¬ 
peal to be improper as double taxa¬ 
tion. 

Cal.—Secondo v. Secondo, 23 P.2d 762, 

218 C. 453. 

(3) On appeal from judgment 
granting wife divorce, there was 
nothing in transcript to support 
wife's contention that counsel for 
husband had violated canons of 
ethics. 

Fla—Christian v. Christian, 52 So.2d 
905. 

(4) Other instances. 

Ill.—Sedgwick v. Sedgwick, 54 N.E.2d 
246, 322 IllApp. 278. 

La.—Wilson v. Wilson, 62 So.2d 718, 

219 La 205. 

Md.—^Mountford v. Mountford, 19 A, 
2d 178, 179 Md. 697. 

Mass.—^Benton v. Benton, 92 N.E.2d 
588, 325 Mass. 736. 

Mo.—^Lockhart v. Lockhart, App., 271 
S.W.2d 208. 

N.J.—Weekstein v. Weekstein, 40 A. 

2d 646, 136 N.J.Ba. 113. 

R.I.—Lister v. Lister, 106 A.2d 258, 
82 R.I. 99. 

Tex.—^McNeill v. McNeill, CivA^pp., 
199 S.W.2d 221. 

Appeal hoard on judgment roll alone 

(1) Where plaintiff who appealed 
from final divorce decree did not rely 
on partial transcript or agreed on 
settled statement, appeal could be 
heard only on judgment roll alone. 
Cal.—Culver v. Culver, 150 P.2d 295, 

65 O.A.2d 149. 

(2) In action for divorce, where 
special verdict failed to find the ju¬ 
risdictional questions relating to 
plaintiff’s residence and three years 
separation, on defendant's appeal on 
the judgment roll alone and in ab¬ 
sence of an appeal from an order de¬ 
nying a new trial, error in that the 
special verdict was insufficient to 
support the judgment granting a di¬ 
vorce appeared on face of judgment 
roll and supreme court could con¬ 
sider the jurisdictional questions. 
Nev.—^Harris v. Harris, 159 P.2d 576, 

62 Nev. 473. 
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peal;59-5 and where appellant has failed to comply 
with a rule of court requiring him to file an abstract 
of the transcript, the court will not search the rec¬ 
ord for error.®® 

Matters which are not, strictly speaking, part 
of the trial proceedings should not be incorporated 
in the record and should not be considered on the 
appeal;®®*® and this rule applies to affidavits and 
depositions which were not used in the trial pro¬ 
ceedings,®®*l® although, under some circumstances, 
if affidavits are offered, and not objected to by op¬ 
posing counsel, they may be made a part of the bill 
of exceptions or record.®®-^® As to matter which 
has been excluded from admission as evidence, a 
party has the right and duty, in order to preserve 
the question for appeal, to offer such matter as an 
exhibit and to make a special record with respect to 


any other material and relevant facts.®®*^® Matters 
which were included by the clerk of appellate court 
as part of the record, but which were not certified 
as authentic by the clerk of the lower court, may be 
treated as properly included in the record, where 
neither party raised any objection.®®*25 

Where there is an inconsistency between plain¬ 
tiff's abstract of the record on appeal and that of 
defendant as to the time of filing the suit, and de¬ 
fendant, as appellant, fails to cause the clerk of the 
trial court to certify the record it will be deemed on 
appeal that the record does not show when the peti¬ 
tion was filed.®! Where the evidence was not pre¬ 
served in any proper form the reviewing court will 
determine the rights of the parties according to the 
pleadings and decrees.®^ Whether fundamental er¬ 
rors exist in the record must be determined from an 


B9.5 '‘Trial de novo” not original 
hearing 

While supreme court may try an 
appealed divorce case de novo as is 
done in equity cases generally, “tri¬ 
al de novo” is not an original hear¬ 
ing such as would be a case of an 
appeal from a justice court to a dis¬ 
trict court but is a trial founded on 
record made in lower tribunal, 
which record supreme court must 
consider and its decision must be 
result of such considerations. 
Utah,—-Foreman v. Foreman, 176 P. 
2d 144, 111 Utah 72. 

Consideration of trial Judge’s opinion 
On trial de novo in supreme court 
of a divorce case, court may look to 
trial judge’s opinion to determine his 
reasons for his decision although 
opinion does not amount to a judicial 
determination of the issues. 

Utah.—Foreman v. Foreman, supra. 

GO. Ark.—^Bradford v. Bradford, 200 
S.W. 132, 131 Ark. 594. 

IlL—^Fortier v. Fortier, 51 N.B.2d 995, 
320 I11.APP. 626. 

60.5 Cal.—^Engasser v. Engasser, 170 
P.2d 116, 75 C.A.2d 80. 

Miss.—Wilson v. Wilson, 32 So.2d 
686, 202 Miss. 540. 

Matter improperly included in record 
Where no one of three volumes of 
evidence appearing in record was ex¬ 
amined or approved by chancellor in 
divorce suit, and there was no order 
making any one of the volumes a 
part of the record, or a part of a bill 
of exceptions, judgment was affirmed. 
Ky.—Whaley v. Whaley, 158 S.W.2d 
416, 289 Ky. 241. 

Interrogation of child in chambers 
Where wife suing for divorce de¬ 
sired to offer corroborative testimony 
by twelve-year old daughter, and sug¬ 
gested that trial judge take child in¬ 
to chambers out of presence of both 
lawyers and interrogate her, affi¬ 


davit of daughter purporting to 
record proceedings which took place 
in chambers was not a part of the 
trial proceedings, and physical incor¬ 
poration thereof in record was im¬ 
proper. 

Ill.—Albert v. Albert, 92 N.E.2d 491, 
340 Ill.App. 582. 

60.10 Md.—^Dunn v. Dunn, 29 A.2d 
664, 181 Md. 665. 

Affidavits 

(1) On appeal in husband’s action 
involving admissibility of paper con¬ 
taining wife’s alleged admission, fil¬ 
ing in reviewing court of affidavit 
made by witness at trial stating that 
wife had made admission in presence 
of witness and wife’s attorney was 
improper. 

Kan.—^Treu v. Treu, 60 P.2d 999, 142 
Kan. 492. 

(2) Letters received in evidence 
were properly included in supple¬ 
mental record on appeal from order 
denying motion to amend divorce de¬ 
cree, but affidavit of physician which 
was not used in trial could servo no 
purpose on appeal, and hence cost of 
printing exhibits should be allowed, 
but cost of printing affidavit should 
be disallowed. 

Minn.—Watson v. Watson, 67 N.W.2d 
691, 238 Minn. 403. 

(3) Affidavit filed in supreme court 
could not be considered, since equity 
cases are triable de novo in supremo 
court only on record made in lower 
court. 

Iowa.—^McDaniel v. McDaniel, 263 N. 
W. 803, 218 Iowa 772. 

(4) Affidavits on motion for order 
modifying final divorce decree were 
no part of the judgment roll. 

Cal.—^Engasser v. Engasser, 170 P.2d 
116, 76 C.A.2d 80. 

(5) Affidavits attached to purport¬ 
ed statement of facts on appeal from 
order refusing to modify divorce de¬ 
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cree, not referred to or identified in 
statement of facts or certificate of 
court nor contained in transcript, 
were not properly before reviewing 
court and could not be considered. 
Wash.—^Nash v. Nash, 161 P.2d 326, 
23 Wash.2d 448. 

Depositions 

Where pretrial depositions or in¬ 
terrogatories were not introduced in 
evidence, court of appeals could not 
determine whether chancellor abused 
his discretion in refusing to require 
husband to pay cost of such deposi¬ 
tions or interrogatories. 

Md.—^Dunn v. Dunn, 29 A.2d 664, 181 
Md. G65. 

60.15 Wis.—Shewalter v. Shewalter, 
33 N.W.2d 189, 263 Wis. 61. 

New proofs not acceptable 

New proofs, by way of affidavit not 
already a part of record in divorce 
suit, cannot bo made a part of the 
record to strengthen it. 

Wis.—Shewalter v. Shewalter, supra. 
60.20 Mich.—Gilchrist v. Gilchrist, 
63 N.W.2d 631, 333 Mich. 275. 
60.25 BUI of complaint and aUmony 
order 

W.Va.—^Morgan v. Vest, 24 S.E.2d 329, 
126 W.Va. 367. 

61. Mo.—Sutermelster v. Sutermeis- 
ter, App., 209 S.W. 955. 

62. Ark.—^Lautner v. Lautner, 132 S. 
W.2d 12,198 Ark. 1187. 

Mass.—^Norton v. Norton, 200 N.B. 
918, 294 Mass. 211—^Thayer v. 

Thayer, 178 N.E. 730, 277 Mass. 
256. 

Bvldence stricken. 

Where evidence in divorce suit was 
stricken from the record because no 
bill of exceptions was filed, the only 
question left for the court of ap¬ 
peals was whether Judgment was sup¬ 
ported by the pleadings. 

Ky —Piorsall v. Piersall, 194 S.W.2d 
627, 302 Ky. 486. 
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inspection of the pleadings, rulings of the court, the 
verdict, judgment, subsequent motions and rulings 
thereon.®^ An order book entry as to the date the 
decision was rendered cannot be contradicted by an 
entry on the clerk^s docket.®^ It is not improper 
for the trial court to correct clerical errors or in¬ 
advertencies in the findings of fact and conclusions 
of law in a divorce judgment by a nunc pro tunc 
order after the expiration of the term and while an 
appeal is pending, where such corrections do not 

alter the judgment.®4-5 

The record must affirmatively show that the trial 
court had jurisdiction over the parties and over the 
subject matter of the controversy,®® Accordingly, 
when under the statute these are jurisdictional facts, 
it must show an appearance of the district attorney 
on behalf of the state,®® and the appointment of an 
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attorney as guardian ad litem for a nonresident de¬ 
fendant.®*^ A report of findings of material facts 
by the trial judge axe a necessary part of the record 
under some statutes^®® at least where the evidence is 
not reported;®®*® and it has been held that where 
the evidence is not reported a decree of divorce must 
be reversed, unless all the facts necessary to the 
decree are included in the facts reported by the trial 
court or can be inferred from them,®®*l® Pleadings 
superseded by amended pleadings are properly omit¬ 
ted from the record.®® 

In order to review a question of fact or of the 
sufficiency of the evidence to sustain the findings or 
judgment of the lower court, the appellant must see 
that the evidence has been properly incorporated in 
the record,*^® which must affirmatively show that it 


rixLdlufirs and decree 
Where bill of exceptions or state¬ 
ment of facts was not certified to 
supreme court on appeal from di¬ 
vorce decree on ground that trial 
court had not acquired Jurisdiction 
of defendant because of improper 
service of summons, supremo court’s 
inquiry was limited to question 
whether findings on issue of service 
sustained decree. 

Wash.—Shorrock v. Shorrock, 66 P. 
2d 674, 186 Wash. 623. 

63. Tex.—^Robbins v. Robbins, Civ. 
App., 125 S,W.2d 666. 

64. Ind.—Wackor v. Wacker, App., 
165 N.1S. 442. 

64.5 Kan.—Stcgmclr v, Stogmeir, 148 
P.2d 756,158 Kan. 511. 

65. Iowa.—Bohanan v. Hohanan, 129 
N.W. 819, 160 Iowa 182. 

Nev.—^Harris v. Harris, 159 r.2d 676, 
62 Nev. 473. 

Ohio.—Wclgo V. Welgo. 94 N.R.2d 208, 
87 Ohio App. 93, motion denied 94 
N.B.2d 210, 87 Ohio App. 96. 
Va.—Yates v. Yales, 79 S.E. 1040, 
116 Va. 678. 

19 C.J. p 190 note 91. 

Waiver of service 

While defendant in divorce case 
had right to waive .service of papers, 
if he intentionally did so record 
should have disclost'd it. 

N.D.—Bothum v. Bothum, 10 N.W.2d 
603, 72 N.D. 649. 

66. Or.—Crlm v. Crlm, 165 I^ 175, 
80 Or. 88. 

67. Ark.—Allen v. Allen, 189 S.W. 
841, 126 Ark. 164. 

19 C.J. p 190 note 93. 

68. Mass.—^Brown v. Brown, 81 N.E. 
2d 820, 323 Maas. 3.32—^Vergnani v. 
Vergnani, 76 N.E.2d 497, 321 Mass. 
690—^Thayer v. Thayer, 178 N.B. 
730, 277 Mass. 256. 


Findings of fact as extension of 
record 

Findings of fact reported by trial 
Judge in divorce action are in nature 
of an extension of record in form of 
statement of facts in mind of Judge 
when decision was made, which, when 
included in record, puts case in prop¬ 
er form for hearing on appeal. 

Mass.—Cesarone v. Cesarone, 107 N. 

E.2d 312, 329 Mass. 217. 

Matters improperly included In re¬ 
port of material facts 
Where statements with respect to 
complaints and claims of wife were 
not different from recitals of testi¬ 
mony in divorce proceeding brought 
by her, such statements would not 
have proper place in the report of 
material facts. 

Mass.—^Adams v. Adams, 118 N.E.2d 
7.59, 331 Mass. 364. 

68.5 Mass.—^Holbrook v. Holbrook, 
46 N.E.2d 518, 313 Mass. 163. 
Evidence justifying ultimate finding 
In action for divorce on the ground 
of extreme and repeated cruelty, 
where evidence was preserved and 
was sufficient to Justify ultimate find¬ 
ing for plaintiff, it was not neces¬ 
sary that decree contain a finding of 
specific acts of cruelty. 

III.—Cohn V. Cohn, 63 N.B.2d 618, 327 j 
I11.APP, 22. 

68.10 Mass.—^Vergnani v. Vergnani, 
75 N.E.2d 499, 321 Mass. 703. 

60. Ti'x.—Rice v. Rice, Civ.App., 
107 S.W.2d 699. 

70. Ala.—Thomas v. Thomas, 21 So. 
2d 321, 246 Ala. 484—Linn v. Linn, 
8 So.2d 187, 242 Ala. 688—^Allen v. 
Allen, 135 So. 169, 223 Ala. 223. 
Ill,—Swan v. Swan, 73 N.E.2d 153, 
331 I11.APP. 295. 

Ind.—^Richey v. Richey, 149 N'.B.2d 
126. 

Mass.—Gemmel v. Gemmel, 105 N,E. 
2d 218, 328 Mass. 654—Silke v. 
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Silke, 91 N.B.2d 200, 325 Mass. 487 
—^Vergnani v. Vergnani, 75 N.KBd 
497, 321 Mass. 699—Mooney v. 
Mooney, 58 N.E.2d 748, 317 Mass. 
433—Eldridge v. Eldridge, 180 N.B. 
137, 278 Mass. 309—Thayer v. 
Thayer, 178 N.B. 730, 277 Mass. 
256—^Webster v. Webster, 163 N. 
32. 197, 264 Mass. 551—^Ripley v. 
Ripley, 155 N.B. 658, 259 Mass. 
26—^Hayes v. Hayes, 152 N.B. 91, 
256 Mass. 97. 

Mo.—Gorka v. Gorka, 295 S.W. 515, 
221 Mo.App. 1033. 

Neb.—Dolen v. Dolen, 61 N.W.2d 734, 
165 Neb. 347. 

Nev.—Corey v. Corey, 292 P.2d 1073, 
72 Nev. 29. 

N.H.—Sandberg v. Sandberg, 125 A. 
269, 81 N.H. 317. 

N.M.—Mitchell v. Mitchell, 264 P.2d 
673. 67 N.M. 776. 

N.Y.—Mints V. Karp, 38 N.Y.S.2d 
161, 265 App.Div. 883. 

Ohio.—Welge v. Welge, 94 N.E.2d 
208, 87 Ohio App. 93, motion de¬ 
nied 94 N.E.2d 210, 87 Ohio App. 
95—Waloski v. Waloski, App., 69 
N.B.2d 167. 

Wash.—Webb v. Webb, 34 P.2d 920, 
178 Wash. 309—^Boh v. Boh, 233 P, 
648, 133 Wash. 300. 

Bight to have evidence reported 
In libel for divorce, libelant is en¬ 
titled to have evidence taken and re¬ 
ported to supreme Judicial court If 
there is compliance with pertinent 
statute and rules made under it 
Mass.—^Benton v. Benton, 92 N.E.2d 
588, 325 Mass. 736. 

Exclusion of testimony from record 
held error 

Where previous decree awarding al¬ 
imony after divorce a mensa was at¬ 
tacked on ground suggesting imposi¬ 
tion of fraud on the court, all testi¬ 
mony taken at previous hearings was 
germane and act of chancellor in de¬ 
creeing that testimony be not includ- 
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contains all material evidenceJ^ Thus, it has been 
held that, the appellate court will not attempt to 
review the evidence without a full transcript of the 
testimonyIn any event, the appellate court can 
consider only the evidence contained in the rec¬ 
ord ;72.5 and it will not consider or determine mat¬ 
ters of fact or assignments of error which require a 
consideration of evidence which is not before the 
court in the record.*^^*^® 

However, an appeal is properly perfected where a 
transcript of testimony is filed in the appellate court, 
even though no note of testimony was filed in the 
lower court as required by the rules.'^^*^® Moreover, 
an appeal will not be dismissed on the ground that 
evidence heard on the trial was not brought up, 
where such evidence was not necessary to determine 
the propriety of the judgment before the appellate 
court .73 Furthermore, it is not necessary to pre¬ 
serve in the record the proofs heard by the court on 
a decree pro confesso;^^ it is sufficient if the rec¬ 
ord shows that the court found the allegations of 
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the bill to be true and the specific findings of fact.75 
The successful party is not required to support the 
decree by a certificate of evidence or facts recited in 
the decree.73 

Oral testimony, not recorded or transcribed, may 
be brought into the record by a bill of exceptions.*^3-5 
Where bills of exception complained of refusal to 
admit in evidence petitions and judgments for de¬ 
fendant in prior divorce suits by plaintiff, and qual¬ 
ifications to such bills of exception showed that the 
instant suit involved grounds for divorce occurring 
since the last judgment in the prior suits, the ac¬ 
tion of trial court was prima facie correct.77 An 
exception to rulings on admissibility of evidence 
cannot be aided by reference to evidence indicated 
by having a red line drawn through it.78 

As in other cases the assignment of errors must 
definitely point out the errors complained of;^® 
and, when required under the practice of the par¬ 
ticular jurisdiction, there must be an assignment of 


ed in the record on appeal was error, 
although the testimony had not been 
formally offered in evidence before 
the chancellor. 

Md.—^Berman v. Berman, 62 A.2d 787, 
191 Hd. 699. 

Bzief of evidence held sulllolent ooin- 
pUance 

Ga.—^Moore v. Moore^ 86 S.E.2d 12, 
211 Ga. 233. 

Dismissal of libel for divorce 
without prejudice after full hearing 
could not be held error on appeal, 
where there was no report of evi¬ 
dence, nor finding of material facts 
by judge. 

Mass.—Field v. Field, 163 N.E. 177, 
264 Mass. 549. 

Presumption of propriety and suffi¬ 
ciency 

If the evidence is not properly pre¬ 
served, it will be presumed that the 
decree was based on proper and suffi¬ 
cient evidence. 

Tenn.—^Russell v. Russell, 3 Tenn. 
App. 232. 

71. Mass.—Thayer v. Thayer, 178 
K.E. 730, 277 Mass. 256. 

CertULcatlon by trial Judge 
An order modifying final decree of 
divorce could not be disturbed on ap¬ 
peal unless trial judge certified that 
record contained all of the eviden¬ 
tiary matter used or considered by 
him at the hearing on the motion 
to modify the decree. 

Cal.—Engasser v. Engasser, 170 P.2d 
116, 76 C.A.2d 80. 

72. Or.—Winfree v. Winfree, 206 
P. 1061, 104 Or. 235. 

19 C.J. p 190 note 94. 


Evidence improperly brought before 
appellate court 

Wife could not inject a part of evi¬ 
dence below into proceedings before 
supreme court, on writ of error for 
review of decree granting her hus¬ 
band a divorce, by including it in 
statements contained in her motion 
for new trial and in her request for 
written findings, which trial court 
denied. 

Colo.—Schleiger v. Schlelger, 324 P. 
2d 370. 

72.5 Ohio.—Morrison v. Morrison, 
App., 107 N.B.2d 633. 

72.10 Cal.—OTeffs v. Jeffs, 130 P.2d 
146, 66 C.A.2d 107. 

Ind.—^Richey v. Richey, 149 N.B.2d 
126. 

La,—Clay v. Clay, 69 So.2d 180, 221 
La. 254, followed in 59 So.2d 182, 
221 La. 268. 

Ohio.—^Blder v. Elder, App., 90 N.E. 
2d 677. 

Affidavits not brought to reviewing 
court in statement of facts and not 
identified in order denying new trial 
in divorce case could not be consid¬ 
ered on appeal, and order denying 
new trial could not be reviewed. 
Wash.—Westlake v. Westlake, 323 P. 
2d 8. 

72.15 Ala,—White v. White, 21 So. 

2d 436, 246 Ala. 507. 

Purpose of rule considered 
In divorce action, where all the 
witnesses testified orally before the 
court, and a transcript of testimony 
certified by court reporter was filed 
in supreme court, equity rule, relat¬ 
ing to note of testimony for submis¬ 
sion for final decree was sufficiently 
complied with so as to authorize re¬ 
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view by supreme court although no 
note of testimony was filed in the 
cause, since the rule is designed to 
give aid to the appellate court and 
does not contemplate a futile act in 
seeking to give aid to the trial court 
where no aid is needed. 

Ala.—^White V. White, supra. 

73, Ky.—Grow v. Grow, 110 S.'W.2d 
275, 270 Ky. 571. 

Omitted evidence held not essential 

Where the question involved in ap¬ 
peal from decree revoking divorce de¬ 
cree obtained by husband was the 
husband’s right to a stay of the pro¬ 
ceedings because of his military serv¬ 
ice, appeal was not dismissible for 
failure to incorporate in record evi¬ 
dence of alleged fraudulent procure¬ 
ment of divorce decrea 
Va.—Williams v. Williams, 34 S.B.2d 
378, 184 Va. 124. 

7-t Ill.—Bowman v. Bowman, 64 IlL 

76. 

19 C.J. p 191 note 95. 

75. Ill,—Ohman v. Ohman, 84 N.B. 
627, 283 Ill. 632. 

76. Ill.—-Teal V, Teal, 166 N.E. 28, 
324 Ill. 207. 

76.5 Ark.—Whatley v. Whatley, 170 
S.W.2d 600, 206 Ark, 748. 

77. Teac.—Spoon v. Spoon, Clv.App., 
139 S.W.2d 162, error dismissed. 

78. Ga.—Westberry v. Westberry, 
159 S.B. 671, 173 Ga. 42. 

79. Ala.—White V. White, 89 So. 679, 
206 Ala. 231. 

Minn.—Bladine v. Bladine, 197 K.W. 
2G1, 168 Minn. 296. 

N.C.—^Mowery v. Mowery, 86 S.B. 7, 
169 N.C. 248. 

19 C.J. p 191 note 97. 
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errors,80 certificate of evidence,8i transcript,82 bill 
of exceptions,83 or case made,®^ prepared and 
served or filed in the manner and within the time 
contemplated by the controlling statute or rules of 
court. Moreover, before the appellate court will 
undertake a new decree, the record should affirma¬ 
tively and clearly disclose that a different adjust¬ 
ment of rights or a variant determination of pre¬ 
sented issues affecting personal welfare is in or- 
der.84.5 

Relaxation of rules. The rules may, however, be 


relaxed by the court where the circumstances of 
the particular case justify this procedure.85 So, if 
the statement or record on appeal is defective or 
insufficient, the appellate court may in a proper case 
return it to the lower court to have it corrected,®® 
and defective assignments of error may, for the pur¬ 
pose of review, be considered as amended.®'^ How¬ 
ever, an amendment to the record will be denied 
where it proposes to include matters which were not 
in evidence or not otherwise part of the proceed- 

ing.®'^*5 


AsslsrniaeiLts lield not too greneral 
ipex.—Snodgrass v. Snodgrass, 268 S. 
W. 263. 

3 C.J. P 1381 note 13 [f]. 

80. Ind.—State ex rel. Hock v. Cir¬ 
cuit Court of Morgan County, 83 
N.E.2d 51, 118 Ind.App. 676. 

Pa.— ^Hirsch v. Hirsch, 70 Pa.Super. 
583. 

Tex.— McCrary v. McCrary, Civ.App., 
230 S.W. 187. 

Additional assignments 
Where husband’s appeal from Judg¬ 
ment of divorce for wife was pending 
in appellate court when judgment 
for wife was rendered in her pro¬ 
ceeding to reestablish lost complaint, 
on proper application husband could 
have obtained leave to file additional 
assignments of error in appeal from 
judgment of divorce to review errors 
of court in proceeding to reiistablish 
complaint. 

Ind.—Chenoweth v. Chenoweth, 116 
N.B. 768, 64 Ind.App. 263. 

81. Va.—Jones v. Jones, 199 S.B. 
610, 172 Va. 14. 

Purpose of statute relating to cer¬ 
tification of evidence taken in divorce 
proceeding was to make procedure 
therein conform to procedure in com¬ 
mon-law action, where testimony was 
heard ore tenus. 

Va.—Nethers v. Nethers, 168 S.B. 428, 
160 Va. 336. 

82. Ind.—State ex rel. Hock v. Cir¬ 
cuit Court of Morgan County, 83 
N.E.2d 51, 118 lnd.App. 676. 

Tex.—^Loper v. L»oper, Civ.App., 268 
S.W. 767. 

Appeals oousolldated for heaodbag 
Although by stipulation and order 
of district court of appeal plaintifiTs 
appeals from different orders in same 
divorce case have been consolidated 
for hearing, each rested on its own 
transcript. 

Cal.—Culver v. Culver, 160 P.2d 296, 
65 C.A.2d 149. 

Transcript lodged by appellee 
Fixing of divorce suit in supreme 
court was held not null because tran¬ 
script was lodged and motion to fix 
case was filed In supremo court by 
appellee before return day and before 
transcript was lodged in supreme 
court by appellant 


La.—Stallings v. Stallings, 154 So. 
729, 179 La. 668. 

83. Ga.—^Winn v. Winn, 53 S.B.2d 
477, 205 Ga. 314. 

Ky.—Savage v. Savage, 159 S.W.2d 
44, 289 Ky. 510. 

Nev.—Smith v. Smith, 243 P.2d 1048, 
69 Nev. 171—Koch v. Koch, 152 P. 
2d 430, 62 Nev. 399. 

Ohio.—Teegarden v. Teegarden, 75 N. 
B.2d 733, 83 Ohio App. 617—Adams 
V. Adams, 74 N.E.2d 119, 80 Ohio 
App. 245—^Dean v. Dean, App., 69 
N.B.2d 645, second case. 

Tenn.—Russell v. Russell, 3 Tenn. 
App. 232. 

Tex.—^Dirks v. Dirks, Civ.App., 302 
S.W.2d 471, error dismissed. 

Wis.—^Ruppert v. Ruppert, 19 N.W.2d 
874, 247 Wis. 528. 

4 CJ. p 290 note 93 [b]. 

Transcript of evidenoe strlokeo. 

Where no bill of exceptions was 
filed, court of appeals granted appel¬ 
lee’s motion to strike from the rec¬ 
ord transcripts of evidence heard 
orally before chancellor in divorce 
suit, although chancellor had approv¬ 
ed the transcripts. 

Ky.—Piersall v. Plersall, 194 S.W.2d 
627, 302 Ky. 486. 

BUI of exceptions stricken 

On striking of bill of exceptions in 
divorce proceedings because appellee 
was not given statutory notice of its 
settling and signing, all that was left 
for review was the record proper. 
N.M.—Mitchell v. Mitchell, 264 P.2d 
673, 67 N.M. 776. 

Matters not preserved in bill of ex^ 
oeptions 

In divorce action where defendant 
moved to set aside or modify divorce 
decree and district court in its dis¬ 
cretion refused to vacate decree, and 
defendant did not preserve the affi¬ 
davits used on hearing in a bill of ex¬ 
ceptions, there was no record present¬ 
ed which could permit review of trial 
court's discretion. 

Neb.—Reeker v. Reeker, 41 N.W.2d 
231, 152 Neb. 390. 

Bin of exceptions not required under 
ffircuinstanoes 

Minn.—^Johnson v. Johnson, 27 N.W. 
2d 289, 223 Minn. 420. 
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In Massachnsetts on appeal from 
decree of probate court granting di¬ 
vorce, failure to file bill of excep¬ 
tions to review rulings of probate 
court was held proper. 

Mass.—Thayer v. Thayer, 178 N.B. 
730, 277 Mass. 256. 

84. Mich.—Jedele v. Washtenaw Cir¬ 
cuit Judge. 212 N.W. 89, 237 Mich. 
620—Kern v. Sample, 206 N.W. 532, 
233 Mich. 140. 

N.D.—Williams v. Hutchinson, 288 
N.W. 210, 69 N.D. 476. 

Okl.—Chatman v. Chatman, 223 P.2d 
538, 203 Okl. 524—Cook v. Cook, 
192 P. 215, 79 Okl. 222. 

Settlement outside county 
Record in divorce action was not 
subject to be stricken because case 
was settled by judge outside coun¬ 
ty in which decree was entered. 
Mich.—Meer v. Meer, 209 N.W. 836, 
236 Mich. 20. 

Settled case not required under olr- 
cumstances 

Minn.—Johnson v. Johnson, 27 N.W. 
2d 289, 223 Minn. 420. 

84.5 Mich.—Crooks v. Crooks, 76 N. 
W.2d 843, 345 Mich. 718. 

85. Interests of children 

A motion to dismiss an appeal in 
a divorce case because of violation of 
rules with respect to the abstract of 
record, assignment of errors, and 
brief, was overruled, where appel¬ 
lant supplied the defects by addenda 
to the original abstract of the rec¬ 
ord and the interests of children were 
involved. 

Mo.—^Kahlert v. Kahlert, App., 256 S. 
W. 111. 

86. N.T.—Appelbaum v. Appelbaum, 
107 N.T.S.2d 977, 279 App.Div. 612. 

Pa.—Noll V. Noll, 72 Pa.Super. 16. 

87. Pa.—Caldwell v. Caldwell, 70 Pa. 
Super. 332, 

87.5 Betters In envelope 

Where husband appealed from nunc 
pro tunc order vacating a decree of 
dismissal of divorce action, wife's 
motion in appellate court for amend¬ 
ment to record consisting of letters 
in envelope with attached affidavit 
which were not in evidence or other¬ 
wise part of proceeding would be de¬ 
nied. 
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Failure to authenticate opposing affidavits. An 
appeal from an order denying a motion to vacate an 
interlocutory decree will be dismissed where the op¬ 
posing affidavits were not properly authenticated 
and the record contained no statement of facts or 
bill of exceptions.ss 

Reduced record. The practice of materially re¬ 
ducing the size of the record, if sanctioned by the 
lower court, is peculiarly appropriate on appeal from 
a decree dismissing a wife’s bill for divorce, where 
application is made to require the husband to pay 
for the transcript, counsel fees, etc.89 However, 
where, notwithstanding the statutes or rules of court 
permitting appeals to be taken on parts of the rec¬ 
ord, the record as so filed fails to contain sufficient 
matter on which to decide the appeal, the appeal 
will be dismissed.s^-® 

Amended abstract. On appeal from an order set¬ 
ting aside, for fraud, a decree of divorce, the filing 
of an amended abstract which was an aid to the 
proper scrutiny of testimony bearing on the ques¬ 
tion of motive in establishing a residence in the 
county of suit is not subject to complaint as adding 
nothing material to the record.^® 
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Credibility of witnesses. Where the credibility 
of witnesses must be established, the record must 
affirmatively show such credibility by proof, certifi¬ 
cation of the officer, or a finding by the court^O-^ 
If the trial judge deems certain proofs not worthy 
of credence, that fact should be stated in the rec¬ 
ord along with the reasons therefor, so that the ap¬ 
pellate court may give proper evaluation, as required 
by the rules, to the trial judge’s opportunity to judge 
of the credibility of the witnesses by their demeanor 
and manner of testifying.®®-^® 

Statemcfit of facts. Where statutes or court rules 
so require, the record on appeal must contain a fair 
and concise statement of facts.®®-i5 Thus, under 
some provisions, where an official transcript of the 
trial is not available the appealing party must submit 
a statement of facts if possible ;®®-2® but where, 
without fault on his part, he is unable to secure a 
statement of facts, it is usually ground for reversal 
of the causc,®®-25 unless the omission is rectified by 
the submission of other documents which may sub¬ 
stitute therefor.®®-®® Where a statement of facts is 
filed, it must conform to, and comply with, the stat¬ 
utory requirements and rules,®®-®® such as provi- 


111.—Gould V. Gould. 92 N.E.2d 3G1, 
340 Ill.App. 638. affirmed 97 N.E. 
2d 826, 408 111. S26. 

88. Wash.—Webb v, Webb, 34 P.2d 
920, 178 Wash. 309. 

89. Md.—Roth V, Roth, 122 A. 34, 
143 Md. 142. 

89.5 Particular matters not included 
Where husband appealed to court 

of appeals from decree granting wife 
a divorce a mensa ct thoro, but failed 
to file printed record extract, agreed 
statement of facts, judgment, and so 
much of the testimony, opinion, and 
pleadings material to question of 
sufficiency of evidence to support de¬ 
cree, there was insulllciont record 
necessary for determination of issue 
presented by appeal. 

Md.—McBurnle v. McBurnie, 134 A.2d 
78, 214 Md. 210. 

90. Iowa.—Messenger v. Mosstmger, 
176 N.W. 260, 188 Iowa 307. 

90.5 Ky.—Luttrell v. Luttrcll, 176 
S.W.2d 85, 296 Ky. 36. 

90.10 N.J.—Stolov V. Stolov, 141 A. 
2d 545, 50 N.J.Super. 178. 

90.15 Mo.—X»arenteau v. Parenteau, 
App., 305 S.W.2d 723. 

Dismissal 

In divorce action, motion to dis¬ 
miss plaintiff’s appeal for failure to 
comply with the supreme court rule, 
because he failed to present a fair 
and concise statement of the facts 
without argument, was granted. 
Mo.—Parenteau v. Parenteau, supra. 


Order not held void | 

Where there was no statement of 
facts before the supreme court re¬ 
vealing what took place at hearing of 
order to show cause why defendant 
ill a divorce action should not be de¬ 
barred from the family home, and 
there could have been a waiver by de¬ 
fendant of alleged insufficiency of or¬ 
der to show cause, or even a consent 
to order debarring him from his 
home, supreme court could not hold 
that such oi’dor was void and that a 
violation thereof would not consti¬ 
tute contempt, 

Wa.sh.—Trowbridge v. Trowbridge, 
173 P,2d 173, 26 Wa.sh.2d 181. 

90.20 Tex.—Bradshaw v. Bradshaw, 
Clv.App., 293 S.W,2d 210—Brady v. 
Brady, Civ.App., 265 S.W.2d 586— 
Jinks V, Jinks, Clv.App., 205 S.W. 
2d 816. 

Death of trial judge; duty of regu¬ 
lar Judge 

Where a seasonable appeal was 
made by husband from wife’s Judg¬ 
ment of divorce and custody of chil¬ 
dren and special trial Judge died pri¬ 
or to the appeal and no official tran¬ 
script of trial existed, on rofustil of 
wife's counsel to approve husband's 
proposed statement of facts, made 
in accordance with rule authorizing 
statements of fact on appeal, it be¬ 
came the duty of the regular judge 
to furnish husband with a statement 
of facts, even to a calling of witness¬ 
es for reproduction of the record. 
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Tex.—Bradshaw V. Bradshaw, Civ. 

App., 293 S.W.2d 210. 

90.25 Tex.—Bradshaw v. Bradshaw, 
supra. 

90.30 Tox.—^Bradshaw v. Bradshaw, 
supra. 

Transcript of testimony made on mo^ 
tion for new trial 
Where judgment had been given 
wife in her action for divorce and 
custody of children, and husband was 
refused approval of his statement of 
facts by opposing counsel and the 
court, the omission of the statement 
of facts was not grounds for reversal 
whore the omission was rectified on 
appeal by submission of certified 
transcript of testimony, taken at 
hearing of husband’s motion for new 
trial, signed by counsel and approved 
by trial court as a statement of facts. 
Tox.—Bradshaw v. Bradshaw, supra. 
BUI of exceptions held not substitute 
Tex.—Jinks v. Jinks, Clv.App., 206 S. 
W.2d 816. 

90.35 riling in trial court 
Where divorce decree appealed 
from was rendered January 28, and 
clerk of court of civil appeals on 
March 13 returned statement of facts 
to appellant's counsel because it had 
not been filed in trial court, appellant 
had ample time, after statement of 
facts had been returned to her coun¬ 
sel, to have file marks of trial court 
impressed thereon and to have find¬ 
ings timely filed in court of civil ap¬ 
peals if duo diligence had been exer¬ 
cised. 
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sions with respect to the time when the statement of 
facts must be filed,although under some cir¬ 
cumstances the rules may be relaxed.^O-45 

Briefs and argument. Briefs must be prepared 
and filed in accordance with rules and statutes pre¬ 
scribing the requirements therefor 0*50 and the is¬ 
sues on appeal must be argued.90*55 Where appel¬ 
lant properly and timely takes an appeal and files 
the requisite papers, the failure of the appellee to 
file an answering brief may constitute an admission 
of error as to the oi'der appealed from.^o*®® 

Necessity of printing of record. Where the cir- 
cimstanccs warrant it, a motion for relief in con¬ 
nection with the printing of the record may be grant¬ 
ed and the printing of the record may be dispensed 
with;®®-®® and the appeal from the judgment of 
divorce may be prosecuted on the original papers, 
a typewritten transcript of the stenographer’s 
minutes, and typewritten briefs.®®*'^® 

Motions to strike matter from record. In ruling 
on a motion to strike matter from the record on 
appeal, the appellate court may, where circumstanc¬ 
es warrant it, hold its ruling in abeyance until con¬ 
sideration of the appeal on its merits.®®-'^® 
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Pleading to assignment and joinder in error. In 
divorce cases, in accordance with the general rules 
discussed in Appeal and Error §§ 1287-1298, where 
the suing out of a writ of error is the beginning of 
a new suit, the pleadings therein are governed by 
the common-law rules of pleading.®^ A plea in bar 
must be sufficiently certain;®® and a plea alleging 
settlement of property rights before the decree can¬ 
not be sustained as a plea of release of errors.®® A 
replication purporting to be to the whole plea must 
answer every material element of the plea,®^ and a 
replication which fails to reply to a charge in the 
plea that plaintiff in error did not comply with an 
order requiring him to pay a sum of money to en¬ 
able defendant in error to defend the writ of error 
is insufficient.® 5 

§ 194(1). Review 

a. In general 

b. Trial de novo 

a. In Greneial 

The appellate court may ordinarily consider and de¬ 
termine all questions which are properly presented for 
decision. 


Tex.—Crawford v. Crawford, Civ. 
App., 266 S.W.2d 876. 

90.40 Wash.—^Nash v. Nash, 161 P. 

2d 326, 23 Wash.2d 448. 

Appeal dismissed 

In divorce action, where record dis¬ 
closed that no statement of facts was 
filed in superior court within ninety 
days after entry of order from which 
appeal was taken as ro<iuired by su¬ 
preme court rule, appi‘al would be 
dismissed on respondent's motion, 
•^ash.—^Ellern v. Ellern, 184 P.2d 667, 
28 Wash.2d 969. 

Ghange of filing date held imauthor- 
ized 

Trial court was without authority 
to change, by nunc pro tunc entry or 
order, the llling date of statoment of 
facts for purpose of appeal, whoro 
certificate to statonumt of facta did 
not give filing date. 

Wash.—Nash v. Nash, 161 P.2d 326, 
23 Wash.2a 448. 

90.45 Ahandonmeait of claim 

Appeal In divorce suit was not dls- 
missible because apptdlunt failed to 
make proper abstract of record or 
proper statement of facts on Issues 
as originally framed, where appellant 
subsequently abandoned cross bill 
and claim for permanent alimony. 
Mo.—Whitwell v. Whitwoll, 300 S.W. 
456, 318 Mo. 476. 

FUing prior to argoment 
Where appellant prepared and filed 
abstract prior to datt* fixed for argu¬ 
ment of appeal, motion to strike 


statement of facts would be denied 
notwithstanding fiagrant disregard of 
rule requiring that abstract be pre¬ 
pared, served, and filed within fixed 
time. 

Wash.—^Brown v. Brown, 73 P.2d 795, 
192 Wash. 333. 

90.50 Ohio.—^Dean v. Dean, App., 69 
N.E.2d 646, second case. 

Brief held too lengthy 

On appeal from decree granting di¬ 
vorce on ground of extreme cruelty, 
fifty-six page brief was held inex¬ 
cusably lengthy. 

Fla.—Kncale v. Kneale, 67 So.2d 233. 

90.55 No issue argued 

Whore appeal was heard on judg¬ 
ment roll alone, single question pre¬ 
sented was whether, under any state 
of facts, trial court had jurisdiction 
to deny plaintiff's motion to vacate 
final decree of divorce, and since 
plaintiff did not argue such issue, 
but merely prayed that order should 
bo reversed because some evidence 
was offered which would have sup¬ 
ported order granting her motion, 
appeal presented no debatable issue. 
Cal.—Culver v. Culver, 160 P.2d 295, 
66 C.A.2d 149. 

saeo Order vacating Judgment 
Where husband had been denied 
divorce on his complaint against wife 
and thereafter trial court vacated 
judgment and awarded husband abso¬ 
lute divorce, appeal by wife had been 
docketed in supreme court, abstract 
of record and opening brief challeng- 
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ing jurisdiction of trial court to en¬ 
ter amended judgment had been 
timely filed, failure of husband to 
make an appearance in supreme court 
and to file answering brief constitut¬ 
ed an admission of reversible error 
as to trial court's vacation of orig¬ 
inal judgment. 

Arlz,—Schreyer v. Schreyer, 313 P.2d 
402, 82 Ariz. 333. 

90,65 Extreme poverty of wife 

In view of extreme poverty of 
wife, granted decree of divorce, from 
which husband has appealed, the rule 
requiring her to fUmish printed 
briefs will be relaxed, and she will be 
permitted to have her case heard on 
typewritten briefs. 

Or.—White v. White, 190 P. 969, 100 
Or. 387. 

90.70 N.T.—Kay v. Kay, 93 N.T.S.2d 
157, 276 App.Div. 865. 

90.75 Question not determinable 
without complete consideration 
Miss.—Crum v. Upchurch, 94 So.2d 
321. 

91. Amendment of pleadings of the 
nature of replications to pleas to a 
writ of error in a divorce suit may 
be permitted. 

Ill.—^Bagland v. Ragland, 271 Ill.App. 
618. 

92. Ill.—^Brayton v. Brayton, 258 Ill. 
App. 487. 

93. Ill.—^Brayton v. Brayton, supra. 

94. Ill.—^Ragland v. Ragland, 271 Ill. 
App. 618. 

95. Ill.—^Ragland v. Ragland, supra. 
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The appellate court may ordinarily consider and i for decision.®* Orders or judgments not appealed 
all questions which are properly presented | from, however, will not be reviewed on appeal from 


96. Cal.—^Nemer v. Nemer, 254 P.2d 
661, 117 C.A.2d 35—Lioomis v. 

lioomis, 201 P.2d 38, 89 C.A.2d 240 
—^Nicholson v. Nicholson, 193 P.2d 
112, 85 C.A.2d 506—Katz v. Karls- 
son, 191 P.2d 541, 84 C.A.2d 469— 
Liucich V. Luclch, 172 P.2d 73, 75 C. 
A.2d 890—Sheldon v. Sheldon, 164 
P.2d 811, 72 C.A.2d 168—Winkler v. 
Winkler, 129 P.2d 43, 54 C.A.2d 398. 
Conn.—Lindduist v. Lindquist, 75 A. 
2d 397, 137 Conn. 165—Dochelli v. 
Dochelli, 3 A.2d 666, 125 Conn. 465. 
Ga.—Samford v. Samford, 93 S.E.2d 
710, 212 Ga. 478—Bell v. Bell, 56 
S.E.2d 289, 206 Ga. 194—Allison v. 
Allison, 53 S.E.2d 114, 205 Ga. 233 
—^Huguley v. Huffuley, 51 S.E.2d 
445, 204 Ga. 692. 

Ill.—Vesolowski v. Vesolowski, 85 N. 
E.2d 695, 403 Ill. 284. 

Strom V. Strom, 142 N.E.2d 172, 
13 Ill.App.2d 354. 

Iowa.—^Nicolaus v. Nicolaus, 54 N.W. 
2d 811, 243 Iowa 1105—Walker v. 
Walker, 33 N.W.2d 413. 239 Iowa 
1055. 

Kan.—^Anderson v. Anderson, 207 P. 

2d 453. 167 Kan. 404. 

Md.—Courson v. Oourson, 117 A. 2d 
850, 208 Md. 171. 

Mass.—Quigley v. Quigley, 38 N.E.2d 
624, 310 Mass. 415. 

Mich.—Oliver v. Oliver, 10 N.W.2d 
854, 306 Mich. 273, modified on oth¬ 
er grounds 12 N.W.2d 558, 306 Mich. 
273. 

Mo.—Garton v. Garton, App., 246 S. 
W.2d 832—Swearengin v. Swearen- 
gin, App., 167 S.W.2d 117—Hog- 
sett V. Hogsett, App., 83 S.W.2d 
152. 

N.C.—Cox V. Cox, 98 S.E.2d 879, 246 
N.C. 528. 

Ohio.—State ex rel. Berman v. Baer, 
70 N.E.2d 453, 147 Ohio St. 243. 
Tenn.—Elrod v. Elrod, App., 296 S. 
W.2d 849. 

Tex.—Gunther v. Gunther, Civ.App., 
297 S.W.2d 725—Porse v. Porse, 
Civ.App., 220 S.W.2d 342. 

Wash.—Merkel v. Merkel, 234 P.2d 
857, 39 Wash.2d 102. 

W.Va.—Brown v. Brown, 97 S.E.2d 
811—Thacker v. Thacker, 23 S.E. 
2d 64, 125 W.Va. 103. 

Wis.—Mayhew v. May hew, 1 N.W. 2d 
184, 239 Wis. 489. 

19 C.J. p 191 note 4. 

Review of questions relating to: 
Allowance: 

Custody of child see infra § 324. 
For support of child see infra § 
324. 

Of counsel fees or alimony see 
infra S 288. 

Disposition of property see infra § 
299(6)-299(ll). 

matters considered 

(1) Whether decision granting pe¬ 
tition for divorce was contrary to 


law or clearly contrary to evidence 
was only question to be considered 
on appeal to the supreme court. 

R.I.—Meegan v. Meegan, 197 A. 221, 

60 R.I. 131. 

(2) Under assignment of error on¬ 
ly to conclusion that evidence was in¬ 
sufficient to warrant divorce, ques¬ 
tion on appeal is whether law was 
erroneously applied to established 

Tex.—Bobbitt v. Bobbitt, Civ.App., 

291 S.W. 964. 

(3) Where motion to vacate inter¬ 
locutory default divorce decree was 
referred to commissioner, appellate 
court could look to facts averred for 
support of order granting motion. 
Cal.—Chiarodlt v. Chiarodit, 21 P.2d 

562, 218 C. 147. 

(4) In passing on denial of trial 
court of wife’s motion for costs on, 
and maintenance pending, appeal 
from order denying her new trial 
after decree for husband in her di¬ 
vorce action, supreme court may con¬ 
sider other proceedings before it rela¬ 
tive to parties’ marital and property 
rights. 

Cal.—Kellett v. Kellett, 39 P.2d 203, 

2 C.2d 45. 

(5) The question raised by excep¬ 
tions pendente lite to judgment over¬ 
ruling demurrer to petition in di¬ 
vorce proceeding could be presented 
after conclusion of case by roview- 
able judgment. 

Ga.—Hall v. Hall, 195 S.E. 731, 185 

Ga. 502. 

(6) On appeal from decree dismiss¬ 
ing petition for rehearing of divorce 
libel on ground that former decree 
was a final decree, reviewing court 
may examine decree and determine 
its nature and quality without regard 
to way it was treated below. 

Mass.—^Malcolm v. Malcolm, 153 N. 

E. 461, 257 Mass. 225. 

(7) Where a decree of divorce In 
favor of the husband has been set 
aside, pursuant to the wife’s motion, 
that a divorce was thereafter denied 
and plaintiffs complaint dismissed, 
is a matter that will be considered 
on appeal in determining whether 
error was committed by the trial 
court in setting aside the decree. 

Or.—Carmichael v. Carmichael, 211 

P. 916,106 Or. 198. 

(8) On appeal from divorce decree, 
reviewing court had before it for de¬ 
termination the entire record, includ¬ 
ing an order which had sent case 
back to master to take further tes¬ 
timony and which order trial court 
subsequently held to have been made 
too late, where no exceptions were 
filed or appeal taken from such or¬ 
der. 


Pa.—D’Alfonso v. D’Alfonso, 10 A.2d 
808,138 Pa.Super. 378. 

(9) Where complete record is be¬ 
fore the appellate court, it will con¬ 
sider the competent testimony only, 
and not pass on assignments relative 
to the admission and rejection of evi¬ 
dence. 

S.D.—^Brown v. Brown, 197 N.W. 153, 
47 S.D. 168. 

(10) Where opinion of trial court 
in divorce suit, filed after appeal had 
been taken and writ of certiorari is¬ 
sued by superior court, stated that 
finding in decree that respondent had 
endangered libelant’s life by cruel 
and barbarous treatment as charged 
in one count of libel was erroneous¬ 
ly inserted, and should be eliminat¬ 
ed, reviewing court would consider 
the testimony only in relation to re¬ 
maining charge of Indignities. 

Pa.—^Karpiel v. Karpiel. 7 A.2d 26, 
136 Pa.Super. 251. 

(11) Where original petition to set 
aside divorce is not in evidence, ap¬ 
pellate court looks to first amended 
original petition on which case was 
tried. 

Tex.—Hardin v, Hardin, Civ.App., 1 
S.W.2d 708. 

(12) Appellate court may investi¬ 
gate and consider errors not pointed 
out in the assignments of error. 
Tenn.—Russell v. Russell, 3 Tenn. 

App. 232. 

Final decree entered hy chancellor 
other than original one 
Where final decree in divorce ac¬ 
tion reversing original decree had 
been entered by chancellor other than 
one who had entered original decree 
but both decrees had been entered 
in same court, reviewing court was 
required to consider final decree as 
though it had been entered by chan¬ 
cellor who had entered original de¬ 
cree. 

Fla.—Prank v. Prank, 75 So.2d 282. 

Restoration of maiden name 

Under rule that appellate court, al¬ 
though having no power to reverse 
judgment of divorce, may review evi¬ 
dence to determine whether judg¬ 
ment was proper in other respects, 
court has power to determine wheth¬ 
er trial court erred in refusing to 
restore to wife her maiden name not¬ 
withstanding divorce was awarded 
to husband. 

Ky.—^Rayburn v. Rayburn, 187 S.W. 
2d 804, 300 Ky. 209. 

Hntlxe record open for review 

On motion of defendant to set aside 
a default divorce decree, where de¬ 
fendant incorporated entire record 
in case and referred to record prop¬ 
er, entire record was open for re¬ 
view by appellate court on an ap¬ 
peal from an order sustaining a mo- 
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other orders or judgments in the case;^^ nor will 
the court review any part of the judgment which 
has not been brought up by the appeal,^8 collateral 
questions which are not involved in the appeal or 


necessary to its determination,®® or questions which 
are moot,®®*® or which have been waived either in 
the lower court^ or on appeal and on appeal from 
a final judgment, the court cannot review contentions 


tion to dismiss motion to set aside 
decree. 

MIo.—Wenzel v. Wenzel, App., 283 S. 
W.2d 882. 

DeterminatioiL on merits 
Whether husband's appeal from 
interlocutory divorce judgment was 
meritorious was matter to be decided 
on merits, and not arbitrarily or sum¬ 
marily. 

Cal.—Barker v. Barker, 284 P.2d 900, 
133 C.A.2d 741. 

97. Ill.—Doornbos v. Doornbos, 139 
N.E.2d 844, 12 Ill.App.2d 473—Web¬ 
ber V. Webber, 110 N.E.2d 05, 349 
I11.APP. 164. 

Mo.—^Pollard v. Pollard, App.. 98 S. 
W.2d 132. 

N.C.—Pruett v. Pruett. 100 S.E.2d 296, 
247 N.C. 13. 

Tex.—Jones v. Jones, Clv.App., 211 
S.W.2d 269. 

Wis.—Gallagher v. Gallagher, 182 N. 
W. 323, 174 Wis. 32. 

9& Cal.—^Bauer v. Bauer, 253 P. 969, 
81 C.A. 414. 

Ga.—Winn v. Winn, 53 S.E.2d 477, 
205 Ga. 314. 

Mich.—Oliver v. Oliver, 10 N.W.2d 
854, 306 Mich. 273, modiUed on 
other grounds 12 N.W.2d 658, 306 
Mich. 273. 

Sold not xevlewahle 

(1) Orders denying motions to dis¬ 
miss complaint and to eliminate con¬ 
solidation with habeas corpus pro¬ 
ceeding, not appealed from, could not 
be reviewed on appeal from judg¬ 
ment of separation. 

N.T.--Comfort v. Comfort, 236 N.Y. 

S. 644, 227 App,Dlv. 1. 

(2) The objection that the evidence 
In a divorce suit was not sufllcicnt to 
establish the jurisdictional fact of 
plaintiffs residence should have been 
raised on an appeal from the judg¬ 
ment, and not on appeal from an or¬ 
der denying defondant's motion to 
set aside his default and vacate the 
decree. 

Cal.—Lindlcy v. Lindley, 194 P. 86, 
49 C.A. 631. 

(3) Under notice of appeal, stating 
that defendant appealed from judg¬ 
ment except portion granting divorce, 
appellant's counsel could not argue 
insufficiency of evidence to support 
decree of divorce. 

Wash.—Doyle v. Doyle, 69 P.2d 806, 
190 Wash. 533. 

(4) Other matters. 

Ala.—^Mangham v. Mangham, 87 So. 

2d 818, 264 Ala. 364. 

Cal.—Small v. Small, 268 P.2d 63, 
123 C.A.2d 870. 


Answer filed after orders appealed 
from had heea made cannot be con¬ 
sidered. 

Tex.—Claunch v. Claunch, Civ.App., 
203 S.W. 930. 

99. Cal.—Berry v. Berry, 294 P.2d 
766, 140 C.A.2d 63—Bixby v. Bixby, 
261 P.2d 286, 120 C.A.2d 495—Hol- 
singer v. Holslnger, 214 P.2d 412, 
96 C.A.2d 836. 

D.C.—Parks v. Parks, 98 P.2d 235, 68 
APP.D.C. 363. 

Fla.--Cole v. Cole, 200 So. 644, 146 
Fla. 196. 

Md.—^Koger v. Koger, 142 A.2d 699, 
217 Md. 372. 

Mich.—Oswald v. Oswald, 40 N.W.2d 
135, 326 Mich. 238. 

Mo.—McCarty v. McCarty, 300 S.W. 
2d 394. 

Smiley v. Smiley, App., 207 S.W. 
2d 862. 

Mont.—Reed v. Reed, 304 P.2d 690, 
130 Mont. 409. 

Ohio.—^Weikert v. Weikert, App., 122 
N.E.2d 119—^Underwood v. Under¬ 
wood, App., 89 N.E.2d 167—^Potter 

V. Potter, App., 66 N.B.2d 666. 

Tenn.—Troutt v. Troutt, 260 S.W. 

2d 372, 36 Tenn.App. 617—Ritchi- 
son V, Ritchison, 191 S.W.2d 188, 
28 Tenn.App. 432. 

Tex.—Holmes v. Holmes, Civ.App., 
301 S.W.2d 677—Akin v. Akin, Civ. 
App., 276 S.W.2d 323, error dis¬ 
missed. 

Wash.—Merkel v. Merkel, 234 P.2d 
867, 39 Wash. 2d 102—Braun v. 
Braun, 197 P.2d 442, 31 Wash.2d 
468. 

Other grounds for divorce 
Where appellate court concluded 
that libel for divorce was improperly 
dismissed and that libellant was en¬ 
titled to divorce on ground of indig¬ 
nities, it was not necessary for court 
to determine whether libellant had 
made out a case on other grounds 
charged. 

Pa.—^Hardiman v. Hardiman, 71 A. 2d 
815, 166 Pa.Super. 434. 

Events transpiring after Judgrment 
Appellate court may not ordinarily 
consider events transpiring after ren¬ 
dition of judgment which is subject 
of appeal. 

Tex.—Vehle v. Vehle, Civ.App., 259 S. 

W. 2d 229. 

Continuance of submission of appeal 
Where a decree granting a divorce 
to husband was affirmed while hus¬ 
band, having been inducted into mili¬ 
tary forces, was not represented in 
appellate court, it was not necessary 
for court to rule on a motion made 
by husband’s former attorney to con¬ 
tinue submission of appeal as pro¬ 
vided by Soldiers' and Sailors' Civil 
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Relief Act of 1940, 50 U.S.CA. Ap- 
pendix § 501 et seq. 

Iowa.—Hays v. Hays, 17 N.W.2d 801, 
236 Iowa 23. 

99.5 Ga.—^Mooney v. Mooney, 37 S. 
E.2d 195, 200 Ga. 396—Dillard v. 
Dillard, 30 S.E.2d 621, 197 Ga. 726. 
Han.—^Pulliam v. Pulliam, 183 P.2d 
220, 163 Kan. 497, 1 A.L.R.2d 418. 
Nev.—^First Nat. Bank of Nev. v. 

WolfC, 202 P.2a 878, 66 Nev. 61. 
N.C.—^Harmon v. Harmon, 95 S.E.2d 
365, 245 N.C. 83. 

Okl.—Groenewold v. Groenewold, 144 
P.2d 965, 193 Okl. 324. 

Or.—Bauman v. Clark, 272 P.2d 214, 
203 Or. 193. 

New trial obtained while appeal pend« 
iag 

Where parties sought and obtained 
new trial on all issues involved in di¬ 
vorce action after defendant had per¬ 
fected first appeal, such appeal no 
longer presented any issues for ap¬ 
pellate review. 

Kan.—^Perry v. Perry, 268 P.2d 938, 
176 Kan. 1. 

Proceedings held not moot 
Where order which had effect of 
dismissing original bill in nature of 
bill of review to review and reverse 
decree for divorce was entered prior 
to January 1, 1966, proceedings on ap¬ 
peal were not moot, even though such 
bills were abolished as of January 1, 
1956. 

Ill.—Glass V. Glass, 133 N.E.2d 524, 
9 Ill.App.2d 568. 

1. Tenn.—^Troutt v. Troutt, 260 S. 
W.2d 372, 35 Tenn.App. 617. 

Defenses not specially pleaded 
Ill.—^Thomas v. Thomas, 198 N.E. 201, 
361 Ill. 376. 

2. Cal.—Sheldon v. Sheldon, 164 P.2d 
311, 72 C.A.2d 168. 

Colo.—^Nelson v. Nelson, 161 P.2d 
780, 114 Colo. 31. 

Questions not pressed in brief or ar¬ 
gument 

(1) Proposition not briefed would 
not be discussed by appellate court. 
Cal.—^Beeler v. Beeler, 268 P.2d 1074, 

124 C.A.2d 679. 

Mich.—Van Tine v. Van Tine, 82 N. 
W,2d 486, 348 Mich. 189—Cooper v. 
Cooper, 30 N.W.2d 398, 319 Mich. 
692. 

N.H.—^Dubreuil v. Dubreuil, 34 A.2d 
305, 93 N.H. 14. 

Tex.—^Robbins v. Robbins, Civ.App., 

125 S.W.2d 666. 

(2) Form of decree need not be 
considered, where no question is ar¬ 
gued concerning it, and statement in 
brief that libelee does not waive 
points not argued imposes no duty on 
court to consider them. 
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reviewable on appeal from an interlocutory decree^ 
or an interlocutory decree not appealed from.^ 

Although an interlocutory judgment is not appeal- 
able, its propriety may be inquired into on an ap¬ 
peal from the judgment entered thereafter;4-5 and 
an order setting aside a default judgment is re- 
viewable when the case reaches the supreme court 
on appeal from the final judgment^ The appellate 
court must not attempt to dispose of matters con¬ 
tingent on a divorce until it is fully satisfied that a 
proper and lawful divorce decree has been entered 
by the trial court.®*® On demurrer to a petition to 
annul a divorce decree, the reviewing court is limit¬ 
ed to a determination of the sufficiency of the alle¬ 
gations contained in the petition as the basis of set¬ 
ting aside the decree.® Testimony allegedly intro¬ 
duced at a hearing on temporary alimony is not be¬ 
fore a court reviewing a divorce decree, and cannot 
be considered by it in determining whether the trial 
court erred in not submitting special issues requested 


by appellant.®*® 

The merits of the appeal cannot be decided where 
the trial court was without jurisdiction and its de¬ 
cree nisi was, for that reason, void.^ A judgment 
which has been affirmed on appeal will not be opened 
for review upon a motion to change the date of the 
beginning of interest or to order further payment of 
temporary alimony.® A declaration of law by the 
trial court may be disregarded.® Precedents are of 
little value on appeal in a divorce action, since each 
case must stand or fall on its own particular facts.®*® 

b. Trial De Novo 

In some Jurisdictions a trial de novo may be had on 
appeal in divorce proceedings, and the appellate court 
will try and Independently decide such issues in the case 
as are presented by the appeal. 

Although this practice is not universal,i® in some 
jurisdictions a trial do novo may be had on appeal 
in divorce procecdings^l in which all evidence that 


Mass.—-Webster v. Webster, 163 N.B. 
197, 264 Mass. 661. 

(3) So, where reviewing court, 
after reading portions of record on 
which assignments of error were 
predicated, was not convinced that 
any ruling was prejudicial, in the 
absence of briefs or oral argument 
independent investigation would not 
be made to determine whether rul¬ 
ings were correct. 

Nev.—^Wittenberg v. Wittenberg, 65 
P.2d 619, 66 Nev. 442. 

(4) Appellate court will confine its 
discussion to points argued on ap¬ 
peal. 

Ala.—^Harbin v. Harbin, 32 So.2d 637, 
249 Ala. 616. 

(5) Assignments of error, not 
argued in appellate court, were treat¬ 
ed as abandoned or waived. 

Ga.—^Anglin v. Anglin, 76 S.E.2d 498, 
. 209 Ga. 823. 

Ill.—-Muir V. Muir, 34 N.E.2d 873, 310 
Ill.App. 443. 

ISCatters not urged at first hearing 
N.D.—^Rindlaub v. Rindlaub, 125 N. 

W. 479, 19 N.D. 362. 

4 C.J. p 629 note 88 [i]. 
rormal abandonment of assignment 
of error 

Pla.—^\Vcatherford v. Weatherford, 91 
So.2d 179. 

3. Cal.—Greenwood v. Greenwood, 
282 P. 433, 101 C.A. 736. 

19 C.J. p 191 note 4 [a]. 

4. Cal.—Sheldon v. Sheldon, 164 P. 
2d 311, 72 C.A.2d 168—Bauer v. 
Bauer, 253 P. 969, 81 C.A. 414. 

4.5 Cal.—^Faulkner v. Faulkner, 315 
P.2d 14, 153 C.A.2d 761. 

5. Mich.—Tyler v. Tyler, 82 N.W.2d 
448, 348 Mich. 169. 


Wis.—Kelm v. Kelm, 235 N.W. 787, 
204 Wis. 301. 

5.5 Tex.—^Bronner v. Bronner, Civ. 
App., 267 S.W.2d 577. 

6. Md.—Noellert v. Noellert, 182 A. 
427, 169 Md. 559. 

6.5 Tex.—^Dirks v. Birks, Clv.App., 
302 S.W.2d 471, error dismissed. 

7. Mass.—Holt v. Holt, 149 N.B. 40, 
253 Mass, 411. 

8. Ky.—Kelly v. Kelly, 209 S.W. 335, 
183 Ky. 172, 576. 

9. Mo.—^Arnold v. Arnold, 222 S.W. 
99G. 

9.5 Iowa.—Miller v. Miller, 88 N.W. 
2d 816. 

10. Conn.—Medvedow v. Medvedow, 
103 A.2d 337, 140 Conn. 098—Saun¬ 
ders V. Saunders, 98 A.2d 815, 140 
Conn. 140. 

D.C.—Bacon v. Bacon, 160 F.2d 679, 
S3 XJ.S.APP.D.G. 313. 

Pla.—Zook V. Zook, 63 So.2d 642. 

Kan.—Stanton v. Stanton, 201 P.2d 
1076, 166 Kan. 386—^Rasmussen v. 
Rasmussen, 260 P. 618, 124 Kan. 
461. 

S.D.—Leonard v. Leonard, 281 N.W. 

90. 66 S.D. 202. 

In Ohio 

(1) In divorce actions the court of 
appeals is a court of review and not 
a court of first instance; and whore, 
because of misapprehension of law, 
trial court excluded and did not con- 
.sider any evidence on issues of will¬ 
ful absence and adultery prior to 
Judgment of dismissal in former ac¬ 
tion, appellate court could not de- 
! termine whether divorce should be 
granted. 

Ohio.—Brown v. Brown, 44 N.B.2d 
1 749, 70 Ohio App. 41. 
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(2) On the other hand, it has been 
held that although determination of 
reviewing court in divorce case was 
made de novo and not as on a review 
on error, reviewing court could con¬ 
sider action of trial court in original 
hearing. 

Ohio.—l^oaraon v. Pearson, App,, 41 
N.B.2d 725. 

11. U.S.—Burch V. Burch, C.A.Vir¬ 
gin Islands. 195 li'.2d 799. 

Ala.—Grm*n v. Green, 30 So.2d 905, 
240 Ala. 160. 

Ark.—Kirk v. Kirk, 239 S.W.2d 6, 218 
Ark. 880—Ros.s v. Ross, 213 S.W.2d 
360, 213 Ark. 742—Fine v. Pine, 192 
S.W.2d 212, 209 Ark. 754—Mewbern 
V. Me\vl)orn, 146 S.W.2d 708, 201 
Ark. 741. 

Iowa.—Miller v. Miller, 88 N.W.2(i 
816—Brown v. Brown, 82 N.W.2d 
061, 248 Iowa 802—Pearson v. 

Pear.son, 74 N.W.2d 224, 247 Iowa 
437—Frye v. Frye, 63 N.W.2d 242, 
245 Iowa 663—Svoboda v. Svoboda, 
60 N.W.2d 859, 245 Iowa 111— 
Murray v. Murray, 57 N.W.2d 234, 
244 Iowa 648—Pi.sher v. Fisher, 63 
N.W.2d 762, 243 Iowa 823—Levis 

V. Levis, 62 N.W.2d 500, 243 Iowa 
674—Keller v. Keller, 31 N.W.2d 
343, 239 Iowa 687—Swift v. Swift, 
29 N.W.2d 636, 239 Iowa 62—Sta¬ 
ples V. Staples, 26 N.W.2d 334, 238 
Iowa 229—Ijcwis v. Lewis, 17 N.W. 
2d 407, 236 Iowa 693—Robbins v. 
Roi)bina, 13 N.W.2d 564, 234 Iowa 
660—Davis v. Davis, 292 N.W. 804, 
228 Iowa 764—Blew v. Blew, 282 N. 

W. 361, 225 Iowa 832—Kingery v. 
Kingery, 275 N.W. 661—Massie v. 
Massle, 210 N.W. 431, 202 Iowa 
1311—Sherwood v. Sherwood, 44 
Iowa 192. 

Mich.—Bowler v. Bowler, 88 N.W.2d 
606, 361 Mich. 398—Bierie v. Bierle, 
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83 N.W.2d 336, 348 Mich. 440— 
Godfrey v. Godfrey, 79 N.W.2d 47ff, 
347 Mich. 130—^Hartka v. Hartka, 

78 N.W.2d 133, 346 Mich. 453— 
Harter v. Harter. 75 N.W.2d 16, 344 
Mich. 694—Cooper v. Cooper, 74 N. 
W.2d 892, 345 Mich. 44—Unjian v. 
Unjian, 73 N.W.2d 862, 344 Mich. 
423 —Hoffman v. Hoffman, 67 N.W. 

2d 206, 341 Mich. 225—Cartwright 

V. Cartwright, 67 N.W.2d 183, 341 
Mich. 68—Sellerba v. Scherba, 65 
N.W.2d 758, 340 Mich. 228—^.Uder- 
ink V. Alderink, 57 N.W.2d 309, 336 
Mich. 11—Rogers v. Rogers, 55 N. 

W. 2d 709, 335 Mich. 207—^Reeves v. 
Reeves, 65 ]Sr.W.2d 793, 335 Mich. 
193 —Tackabury v. Tackabury, 54 
N.‘W.2d 204, 834 Mich. 157—Smith 

V. Smith, 53 N.W.2d 674, 334 Mich. 

56—Brugel v. Hildebrant, 52 N.W, 
2d 190, 332 Mich. 475“-Wells v. 
Wells, 47 N.'VV.2d 687, 330 Mich. 448 
—Melinn v. Melinn, 44 N.W.2d 886, 
329 Mich. 96—Oswald v. Oswald, 40 
N.W.2d 135, 326 Mich. 238—^Jones v. 
Jones, 39 N.W.2d 252, 326 Mich. 671 
—DeMay v. DeMay, 30 N.W.2d 248, 
326 Mich. 72—^Niewinaki v. Niewin- 
ski, 36 N.W.2d 737, 324 Mich. 471— 
Ely (Frost) v. Ely, 35 N.W.2d 163, 
323 Mich. 269—^l^uck v. Buck, 31 N. 

W. 2d 820, 320 Mich. 624, 2 A.L.R.2d 

1325—Owens v. Owens, 20 N.W.2d 
694, 319 Mich. 285—Pinchuk v. 
Pinchuk, 27 N.W.2d 81, 317 Mich. 
523—Gorton v. Gorton, 26 N.W.2d 
666, 316 Mich. 376—Byrne v. Byrne, 
24 N.W.2d 173, 316 Mich. 441—Bil¬ 
lingsley V. Billingsley, 24 N.W.2d 
96, 315 Mich. 417—Lioberwitz v, 
Lieberwitz, 23 N.W.2d 129, 314 

Mich. 686—Paquette v. l‘aquette, 23 
N.W.2d 98, 314 Mich. 605—Johnson 

V. Johnson, 22 N.W.2d 761, 314 
Mich. 376—^Karwowski v. Karwow- 
ski, 20 N.W.2d 861, 313 Mich. 167— 
Trombley v. Trombley, 20 N.W.2d 
818, 313 Mich. 80—Taylor v. Taylor, 
20 N.W.2d 174, 312 Mich. 238—Leh¬ 
man V. Lehman, 19 N.W.2d 602. 312 
Mich. 102—Isham v. Isham, 18 N. 

W. 2d 702, 311 Mich. 240—Ferguson 

V. Fergu.son, 17 N.W. 777, 310 Mich. 

630—Oliver v. Oliver, 10 N.W,2d 
864, 306 Mich. 273, modified on other 
grounds 12 N.W.2d 558, 306 Mich. 
273—Cend(‘ck v. OerKleck, 9 N.W.2d 
670, 305 Mi<'h. 447—t.elsenring v. 
Lelsonring, 4 N.W.2d 705, 302 Mich. 
406—Bly V. 2 N.W.2d 880, 300 

Mich. 681—t‘hui»b v. Ohubb, 298 N. 

W. Ill, 297 Mich. 501—Strntmann 

V. Stratmann, 282 N.W. 914, 287 
Mich. 94—^Hammond v. Hammond. 
208 N.W. 428. 234 Mich. 444—Bol- 
thuis V, ih.lthuis, 207 N.W. 806, 233 
Mich. 581—Power v. Power, 187 N. 

W. 259, 217 Mich. 597. 

Mo.—Hayes v. Hayes, 252 S.W.2d 323, 
363 Mo. 583—Clcmt*n.s v. Clemens, 
236 S.W.2d 342. 361 Mo. 486. 

Clark V. Ciark, App., 306 S.W.2d 
641—M V. G, App., 301 S.W.2d 865 
—Light V. Light, App.. 296 S.W. 
2d 145—May v. May, App., 294 S.W. 


2d 627—^Dietrich v. Dietrich, App., 
294 S.W.2d 569—Shilkett v. Shil- 
kett, App., 285 S.W.2d 67—Sellars 

V. Sellars, App., 274 S.W.2d 509— 
Lockhart v. Lockhart, App., 271 S. 

W. 2d 208—Robbins v. Robbins, 
App., 257 S.W.2d 92—Coggburn v. 
Coggburn, App., 266 S.W.2d 836— 
Holmes v. Holmes, App., 251 S.W. 

2d 390—Fossett v. Fossett, App., 
243 S.W.2d 625—Beldt v. Beldt, 
App., 240 S.W.2d 983—^Johnson v. 
Johnson, App., 240 S.W.2d 184— 
Frank v. Frank, App., 238 S.W.2d 
912—Scheer v. Scheer, App., 238 S. 
W.2d 866—Cody v. Cody, App., 233 
S.W,2d 777—^Bryant v. Bryant, 
App., 232 S.W.2d 199—Ramos v. 
Ramos, App., 232 S.W.2d 188— 
Frankenberg v. Frankenberg, App., 
229 S.W.2d 279—^Taylor v. Taylor, 
App., 224 S.W.2d 412—Crum v. 
Crum, App., 217 S.W.2d 716—O’Don¬ 
nell v. O’Donnell, App., 216 S.W.2d 
764—^Rusche v. Rusche, App., 200 
S.W.2d 577—Fite v. Fite. App.. 196 
S.W. 2d 65—Callahan v. Callahan, 
App., 192 S.W.2d 48—Galst v. Galst, 
App., 188 S.W.2d 843—White v. 
White, App., 180 S.W.2d 229—King 
V. King, 170 S.W.2d 982, 237 Mo. 
App. 764—Poor v. Poor, 167 S.W. 
2d 471, 237 Mo.App. 744—Bowzer 

V. Bowzer, 155 S.W.2d 630, 236 Mo. 
App. 614—Erlacher v. Erlacher, 
App., 145 S.W.2d 974—Grimes v. 
Grimes, App., 139 S.W.2d 1066— 
Bova V. Bova, App., 135 S.W.2d 384 
—Esworthy v. Esworthy, 11 S.W. 
2d 1078, 223 Mo.App. 171—Teel v. 
Teel, 289 S.W. 973, 221 Mo.App. 
104—O’Neil V. O’Neil, App., 264 S. 

W. 61. 

Neb.—^Young v. Young, 89 N.W.2d 
763, 106 Neb. 632—Hefti v. Hefti, 
88 N.W.2d 231, 166 Nev. 181—Sho- 
maker v. Shomaker, 88 N.W.2d 221, 
166 Nob. 164—Grosse v. Orosse, 87 
N.W.2d 900, 166 Neb. 66—Workman 

V. Workman, 83 N.W.2d 368, 164 
Neb. 642—Firebaugh v. Firebaugh, 
77 N.W.2d 891, 163 Neb. 79—Abram¬ 
son v. Abram.son, 74 N.W.2d 919, 
ICl Nob. 782—Smith v. Smith, 69 N. 

W. 2d 321, 160 Nob. 120—Spencer v. 
Spencer, 64 N.W.2d 348, 158 Neb. 
629—Pestel v. Pestel, 64 N.W.2d 
299, 158 Neb. 611, rehearing denied 
65 N.W.2d 233, 159 Neb. 66—Schlue- 
ter V. Schlueter, 62 N.W.2d 871, 168 
Neb. 233—Schwarting v. Schwart- 
ing, 62 N.W.2d 315, 168 Neb. 99— 
Wakefield V. Wakefield, 61 N.W.2d 
208, 157 Neb. 611—Messer v. Mes¬ 
ser, 59 N.W.2d 395, 157 Neb. 312— 
Mason v. Mason, 69 N.W.2d 365, 167 
Neb. 279—Hines v. Hines, 58 N.W. 
2d 505, 157 Neb. 20—Killip v. Kil- 
lip, 57 N.W.2d 147, 166 Neb. 673— 
McNaraee v. McNamee, 47 N.W.2d 
383, 154 Neb. 212—Zoppelli v. Zop- 
polli, 45 N.W.2d 599, 163 Neb. 677 

_Nickerson v. Nickerson, 42 N.W. 

2d 861. 152 Neb. 799—Holmes v. 
Holmes, 41 N.W.2d 919, 152 Neb. 
656—Peterson v. Peterson, 4l N.W. 
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2d 847, 162 Neb. 671—Sell v. Sell, 

29 N.W.2d 877, 148 Neb. 859—Mere¬ 
dith V. Meredith, 29 N.W.2d 643, 
148 Neh. 845—^Eicher v. Eicher, 26 
N.W.2d 808, 148 Neh. 173—Brown 
V. Brown, 22 N.W.2d 148, 146 Neb. 
908—^Dier v. Dier, 4 N.W.2d 731. 
141 Neb. 685—Lippincott v. Llp- 
pincott, 3 N.W.2d 207, 141 Neb. 186, 
140 AL.R. 901—Sutherland v. 
Sutherland, 272 N.W. 549, 132 Neb. 
558—Westphalen v. Westphalen, 
212 N.W. 429, 115 Neh. 217. 

N.D.—^Mattson v. Mattson, 56 N.W. 2d 
764, 79 N.D. 381—^Henry v. Henry, 

46 N.W.2d 701, 77 N.D. 846—Score 

V. Score, 33 N.W.2d 434, 76 N.D. 46 
—Belt V. Belt, 32 N.W.2d 674, 76 
N.D. 723—Swanson v. Swanson, 28 
N.W.2d 73, 75 N.D. 332. 

Or.—Griffith v. Griffith, 22 P.2d 323, 
143 Or. 276—Ohlsen v. Ohlsen, 243 
P. 566, 117 Or. 619, rehearing de¬ 
nied 244 P. 665, 117 Or. 519—Bick- 
ner v. Bickner, 233 P. 252, 114 Or. 
48—Cox V. Cox, 193 P. 482, 98 Or. 
148. 

Tenn.—Schwalb v. Schwalb, 282 S. 

W. 2d 661, 39 Tenn. App. 306— 

Humphreys v. Humphreys, 281 S. 
W.2d 270, 39 Tenn.App. 99—Rush 

V. Rush, 232 S.W.2d 333, 33 Tenn. 
App. 496—Plantt v. Plantt, 186 S. 

W. 2d 338, 28 Tenn.App. 79. 

Utah.—^Foreman v. Foreman, 176 P. 

2d 144, 111 Utah 72. 

Wash.—Spencer v. Spencer, 166 P.2d 
845, 24 Wash.2d 674—^McCallum v. 
McCallum, 279 P. 88, 153 Wash. 1— 
Schoblom v. Schoblom, 200 P. 579 
117 Wash. 67. 

19 C.J. p 192 note 9. 

Reviewing all questions of fact see 
infra § 194 (6). 

Faxticular proceedings 

In view of Comp.St.Suppl.l924 § 
600, appeal from order on motion to 
vacate Judgment of clerk entered un¬ 
der Pub.L.1921 (Ext “"-ss.) c 92, for 
mistake, inadverteiu.t*, /'irprlse, or 
excusable neglect, lies to 3 udge of 
superior court, who passes on motion 
de novo. 

N.C.—Caldwell v. Caldwell, 128 S.B. 
329, 189 N.C. 805, 

Cases tried below without intervene 
tlon of jury 

Under some statutes, divorce case, 
tried on oral testimony without jury, 
is reviewed de novo on appeal where¬ 
as a case tried before Jury is not 
heard de novo on appeal, but re¬ 
viewed and determined on principles 
applicable to trials at law. 

Tenn.—^Broch v. Broch, 47 S.W.2d 84, 
164 Tenn. 219. 

Sucoessive de novo reviews not fa¬ 
vored 

Supreme court, under its power to 
allow an appeal from Judgment of 
superior court on appeal from court 
of common pleas in a divorce suit, 
was not disposed to afford a party a 
second appellate de novo review. 

Pa.—^Phipps V. Phipps, 81 A.2d 623, 
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is competent will be considered and any that was 
improperly received will be disregarded.^^ The ap¬ 
pellate court is required to try and independently de¬ 
cide only such issues in the case as are presented 
by the appeal, 12.6 and evidence not before the trial 
court will not be considered. 12.10 The divorce case 
cannot be retried on the merits on an appeal from 
the decree in a suit to set aside a decree of di- 
vorce.i^-15 Remarks of the trial judge showing 
that he was prejudiced against the losing party are 
not necessarily a reason for granting a new trial.^^ 
An appeal from a ruling of the court denying de¬ 
fendant’s motion to set aside a default and decree is 
not triable de novo.^^.s 

Where all the evidence to sustain or defeat an 
issue was adduced by the respective litigants in the 
trial court, it is competent on appeal for the appel¬ 
late court in the interests of justice to permit amend¬ 
ed pleadings to be filed so as to conform to the 
proof and leave to file an answer may be grant¬ 
ed to one who had filed a special appearance.i^-i^ 
It has been held, however, that a cross bill for di¬ 
vorce cannot be amended in the appellate court,^^ 
but where the sufficiency of the pleading is ques¬ 
tioned for the first time in tlie appellate court it 
will be held good if by liberal construction it states. 
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even though somewhat defectively, any statutory 
ground for the relief sought.i5 The appellate court 
will not allow amendment of a specification as to 
the time of desertion to conform to the findings 
where the subsidiary facts found by the judge do 
not support his conclusion that there was a deser- 

tion.15.6 

§ 194(2). -Parties Entitled to Allege 

Error 

A party may assign as error the refusal of the trial 
Judge to grant a decree of divorce to him, but may not 
properly assign as error the refusal to grant a decree to 
the other party; and ordinarily the appellee cannot com¬ 
plain of errors if he has not taken a cross appeal. 

A party may assign as error the refusal of the 
trial judge to grant a decree of divorce to him,i5.60 
but he may not properly assign as error the refusal 
to grant a decree to the other party.i5.66 Ordinarily, 
appellee cannot complain of errors if he has not 
taken a cross appeal,i® but, under a statute giving 
the supreme court jurisdiction of divorce suits as 
extensive as that of the trial court, the former court 
may set aside a decree not supported by the facts 
found and stated, irrespective of which party ap¬ 
peals or from what portion of the decree he ap- 
peals.i^ 


368 Pa. 291, certiorari denied 72 S. 
Ct. 564, 342 U.S. 942, 96 L.Ed. 701. 

12. Ark.—Adams v. Adams, 6 S.W. 

2d 290, 177 Ark, 874. 

Mo.—M V. G, App., 301 S.W.2d 865— 
Poor V. Poor, 167 S.W.2d 471, 237 
Mo.App. 744—^Byan v. Kyan, App., 
300 S.W. 1046. 

Evldenoe received vdfhont objection 
Where testimony relating to mat¬ 
ters not pleaded in divorce proceed¬ 
ing was received without objection, 
testimony was considered on appeal 
as though matter was pleaded. 

Mo.-—Pickett v. Pickett, App., 150 S. 
W.2d 687. 

Evidence offered but excluded 
All evidence offered below, even 
though excluded, may properly be 
considered. 

Mo.—^Tate v. Tate, 59 S.W.2d 790, 
227 Mo.App. 1141. 

Evidence of acts remote In time dis¬ 
regarded 

Alleged acts of cruelty occurring 
shortly after marriage nineteen years 
previously, some of which acts al¬ 
legedly continued until parties sepa¬ 
rated, were so remote in time that 
they would be Ignored. 

Mich.—Miller v. Miller, 14 N.W.2d 
510, 308 Mich. 600. 

12.5 Neb,—Dier v. Dier, 4 N.W.2d 
731,141 Neb, 685. 

12.10 Mich.—Cartwright v. Cart¬ 
wright, 67 N.W.2d 183, 341 Mich. 
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12.15 Mo.—Stratford v. Stratford, 
225 S.W.2d 160, 240 Mo.App. 1183. 

13. Wash,—Schoblom v, Schoblom, 
200 P. 579, 117 Wash. 67. 

13.5 Iowa.—Svoboda v. Svoboda, 60 
N.W.2d 859, 245 Iowa 111. 

13.10 Neb.—Eicher v. Etcher, 26 N. 
W.2d 808, 148 Neb. 173. 

Amendments regarded as made see 
infra § 194 (3). 

13.15 N.C.—^Rodriguez v. Rodriguez, 
29 S.B.2d 901, 224 N.C. 276. 

14. Mo.—^Delaney v. Delaney, App., 
245 S.W. 1075. 

15. Okl.—Graham v. Graham, 86 P. 
2d 314, 184 Okl. 123. 

15.5 Mass.—^Murray v, Murray, 45 N. 
E.2d 933, 313 Mass. 8. 

16.50 Ohio.—Underwood v. Under¬ 
wood, App., 89 N.B.2d 167. 

15.55 Ohio.—Underwood v. Under¬ 
wood, supra. 

16 . Ark.—Hilliard v. Hilliard, 272 
S,W. €43, 168 Ark. 1167. 

Ky.—Johnson v, Johnson, 204 S.W.2d 
592, 305 Ky. 430—Ragland v. Rag¬ 
land, 187 S.W.2d 257, 299 Ky. 699— 
Keeling v. Keeling, 186 S.W.2d 18, 
299 Ky. 540. 

La.—^Broderick v. Broderick, I 86 So. 
5, 191 La. 492, 120 A.L.R. 1173. 

Miss.—Gresham v. Gresham, 25 So. 
2d 760, 199 Miss. 778. 

Mo.—Swearengin v. Swearengin, 
App., 167 S.W.2d 117—Allen v. Al¬ 

816 


len, 47 S.W.2d 254, 226 Mo.App. 822 
—Spitzbarth v. Spitzbarth, App., 
260 S.W. 785—Gisel v. Gisel, App., 
219 S.W. 664. 

N.J.—Van Bernum v. Van Bernum, 
55 A.2d 51, 140 N.J.Ea. 413. 

Or.—Stark v. Stark, 275 P. 692, 128 
Or. 683—Jenkins v. Jenkins, 204 
P. 165, 103 Or. 208—Crumbley v. 
Crumbley, 186 P. 423, 94 Or, 617. 
Tenn.—Crabtree v. Crabtree, 190 S.W. 

2d 319, 28 Tenn.App. 373. 

Wis.—Angelo v. Angelo, 34 N.W.2d 
128, 253 Wis. 275—Bird v. Bird, 177 
N.W. 4, 171 Wis. 219. 

19 C.J. p 192 note 10. 

**Respondent is not in any position 
to review his grievance, except in 
an.swer to the errors claimed by 
plaintiff in this appeal; he having 
failed to assign any errors or take 
any appeal from the rulings of the 
court.'* 

S.D.—Brown v. Brown, 197 N.W. 163, 
154, 47 S.D. 168. 

Not entitled to afftrmative relief 
On wife's appeal from decree dis¬ 
missing her bill for divorce, husband, 
not cross appealing from portion of 
decree dismissing his cross bill for 
divorce, cannot obtain affirmative re¬ 
lief against wife. 

Mich.—Oliver v. Oliver, 10 N.W.2d 
854, 806 Mich. 273, modified on oth¬ 
er grounds 12 N.W.2d 558. 

17. Wash.—Davis v. Davis, 101 P.2d 
813, 3 Wash.2d 448. 
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Corespondent. In some jurisdictions a corespond¬ 
ent has no right to appeal,but even where he has 
the right to appeal, one of two corespondents can¬ 
not complain on appeal of the admission of evi¬ 
dence against the other.i^ 

An attorney representing the state cannot appeal 
after he has been discharged by the court from fur¬ 
ther service in the case.^o 

Estoppel to allege error is governed by the gen¬ 
eral rules relating thereto.^i Thus, one who success¬ 
fully invokes the jurisdiction of tlie court in a di¬ 
vorce proceeding is estopped from questioning its 
jurisdiction on appeal and a party cannot com¬ 
plain of action of the trial court taken at his own 
instance.23 So one who has prayed for divorce 
cannot complain of that portion of the decree which 
grants it to him and one suing for a divorce from 
bed and board, and who declined to accept an abso¬ 
lute divorce on the trial cannot, on appeal, assert 
that a decree of absolute divorce should be grant- 


DIVORCE §§ 194(2)-194(3) 

ed.25 It has been held, however, that the question 
of sufficiency of evidence to sustain a divorce de¬ 
cree may be raised by the party who sought and se¬ 
cured the divorce.25.6 

§ 194(3). — Presumptions and Burden of 
Showing Error 

a. Presumptions 

b. Burden of showing error 

a. Presumptions 

The appellate court In a divorce proceeding will In¬ 
dulge In all reasonable presumptions In favor of the regu¬ 
larity and correctness of the actions of the lower court. 

In accordance with the rules relating to appeals in 
civil actions generally, which are stated in Appeal 
and Error § 1533 et seq, the appellate court in a 
divorce proceeding will, within the general limita¬ 
tions and exceptions recognized, indulge in all rea¬ 
sonable presumptions in favor of the correctness of 
the decree of the lower court^® Accordingly, in 


18. Ill.—^Leland v. Leland, 160 IST.E. 
270, 319 Ill. 426. 

Kan.—Howell v. Heriff, 124 P. 168, 
87 Kan. 389. 

Md.—Lickle v. Boone, 61 A.2d 162, 
187 Md. 679, 170 A.L..R. 156. 

19. D.C,—^Holden v. Matteaon, 38 
APP.D.C, 128. 

20. Ind.—State v. Friedley, 61 N.B. 
473, 161 Ind. 404. 

21. Ill.—^Lyons v. Lyons, 196 lll.App. 
73, amrrned 111 N.E. 977, 272 Ill, 
329. 

Mo.—^Yeager v. Yeager, App., 186 S. 
W. 743, 

Okl.—Schmeusser v. Schmeusser, 72 
P.2d 878, 181 Okl. 18. 

Wash.—Corpus Juris Seoundom quot¬ 
ed in Fint V. Fint, 181 P.2d 426, 
428, 16 Wash.2d 443. 

Estoppel to allege error generally see 
Appeal and Error, §§ 1601-1516. 
Amendment of complaint after vaca¬ 
tion of order 

Complainant could not complain 
of order vacating pro confosso or¬ 
der in divorce suit, where she sub¬ 
sequently amended bill of complaint 
by asking in addition alimony un¬ 
connected with divorce and tempo¬ 
rary and permanent alimony and suit 
money. 

Fla.—Duss V, Duss, 160 So. 488, 118 
Fla. 706. 

22. Ariz.—Boden v. Hoden, 242 P. 
337, 29 Ariz. 398, rehearing denied 
243 P. 413, 29 Ariz. 640. 

Ill.—Stewart v. Stewart, 231 Ill.App. 
169. 

Tex.—Radford v. Radford, Civ.App.. 
42 S.W.2d 1060. 

Wash.—Corpus Juris Secundum quot¬ 
ed in Pint V. Fint, 131 P.2d 426, 
428, 16 Wash.2d 443. 
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Improper Joinder of child 
In divorce action by husband in¬ 
volving question of legitimacy of 
child, if child is not a proper party 
to the proceeding, plaintiff who made 
him a party may not complain of his 
own act. 

N.Y.—Stillman v. Stillman, 148 N.B. 
618, 240 N.Y. 268. 

23. Mo.—Ramos v. Ramos, App., 232 
S,W.2d 188. 

Neb.—^Bllwanger v. Ellwanger, 264 
N.W. 148, 130 Neb. 96. 

N.M.—Ferret v. Ferret, 237 P.2d 694, 
65 N.M. 666. 

Tex.—Ingram v. Ingram, Civ.App., 
249 S.W.2d 86—^Hursey v. Hursey, 
Civ.App., 166 S.W.2d 761, error dis¬ 
missed. 

Wash.—Corpus Juris Secundum quot¬ 
ed In Fint v. Fint, 131 P.2d 426, 
428, 16 Wash.2d 443. 

Wis.—^Bloomer v. Bloomer, 221 N.W. 

734, 197 Wis. 140. 

Exclusion from court room 
Defendant could not complain he 
had been excluded from court room 
during divorce trial, where that was 
done at his own counsel's sugges¬ 
tion to avoid calling him as first wit¬ 
ness. 

D.C.—Coombs v. Coombs, 32 F.2d 421, 
69 APP.D.C. 30. 

Eaok of notice 

Party to divorce proceeding could 
not complain of lack of notice of 
transfer of proceeding effected at his 
own request. 

Cal.—Gury v. Gury, 27 P.2d 768, 219 
C. 606. 

a*. Ky.—^Arms v. Arms, 66 S.W.2d 
636, 246 Ky. 827. 

Or.—Schoren v. Schoren, 222 P. 1096, 
110 Or. 172. 


Tex.—^Radford v. Radford, Civ.App., 
42 S.W.2d 1060. 

Wash.—Corpus Juris Secundum quot¬ 
ed in Fint v. Fint, 131 P.2d 426, 
428, 16 Wash.2d 443. 

Where both parties asked for a di¬ 
vorce which was granted and neither 
asked to have it vacated, neither 
could complain of that part of the 
decree granting it or of any ruling 
inhering in it. 

Kan.—Walker v. Walker, 21 P.2d 375, 
137 Kan. 614—Hay v. Hay, 286 P. 
620, 130 Kan. 81. 

25. Mich.—^De Vries v. De Vries, 238 
N.W. 229, 265 Mich. 396. 

25.5 Mich.—^Unjian v. Unjian, 78 N. 
W.2d 862, 844 Mich. 423. 

26. Ala.—^McCary v. McCary, 45 So. 
2d 292, 263 Ala. 468. 

Ark.—^Moore v. Moore, 284 S.W. 637, 
171 Ark. 477. 

Cal.—^Howard v. Howard, 807 P.2d 
412, 148 C.A.2d 766—Warren v. 
Warren, 261 P.2d 309, 120 C.A.2d 
396—^Nemer v, Nemer, 254 P.2d 
661, 117 C.A.2d 35—Childers v. Chil¬ 
ders, 168 P.2d 218, 74 C.A.2d 66— 
Haskill V. Haskill, 132 P.2d 294, 66 
C.A.2d 204—Jaegel v. Jacques, 117 
P.2d 710, 47 C.A.2d 179—Godfrey 
V. Godfrey, 86 P.2d 367, 30 C.A.2d 
370. 

Fla.—Bagwell v. Bagwell, 14 So.2d 
841, 158 Fla. 471. 

Ga.—^Levine v. Levine, 49 S.E.2d 814, 
204 Ga. 313, 4 A.L.R.2d 1205. 

Hathcock v. Hathcock, 89 S.E.2d 
571, 92 Ga.App. 629. 

Hawaii.—^Kai Moi Fat On v. Fat On, 
27 Hawaii 816. 

Ill.—^Leathers v. Leathers, 148 N.E.2d 
773, 13 I11.2d 348. 

Jones V. Jones, 141 N.E.2d 408, 
13 Ill.App.2d 198. 
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the absence of anything in the record to the con¬ 
trary it will be presumed that the court had juris- 
diction,27 that the proceedings were regular,28 and 
that the discretion of the court was soundly exer- 
cised.28«5 

As shown infra § 194(7), the record must be ac¬ 


cepted in its most favorable interpretation for the 
party who prevailed at the trial. Thus, it is pre¬ 
sumed that the evidence of the successful party is 
true28.i0 and that the trial court resolved any con¬ 
flicts in his favor,28.15 that findings necessary to sup¬ 
port the judgment were made,29 that facts not found 


Ind.—^Richey v. Richey, App., 149 N. 
E.2d 1S€. 

Kan.—Pulliam v. Pulliam. 183 P.2d 
220, 163 Kan. 497, 1 A.Li.R.2d 418. 
Md.—Roth V. Roth, 122 A. 34, 143 
Md. 142. 

Nev.—Dillon v. Dillon, 227 P.2d 783, 
68 Nev. 151—Carroll v. Carroll, 
268 P. 771, 51 Nev. 62, rehearing 
denied 272 P. 3, 51 Nev. 188. 

N.M.—Poteet v. Poteet, 114 P.2d 91, 
45 N.M. 214. 

Ohio.—Weikert v. Weikert, App., 136 
N.B.2d 169—Potter v. Potter, App., 
65 N.E.2d 666—Palknor v. Palknor, 
App., 58 N.B.2d 699. 

Pa.—Wilhelm v. Wilhelm, 197 A. 496, 
130 Ba.Super. 143. 

Tenn.—Greene v. Greene, App., 309 
S.W.2d 403—^Bennett v. Bennett, 
App., 292 S.W.2d 202—Rush v. 
Rush, 232 S.W.2d 333, 33 Tenn.App. 
496—^Hamm v, Hamm, 204 S.W.2d 
113, 30 Tenn.App. 122, 175 A.L.R. 
523—Clardy v. Clardy, 136 S.W.2d 
526, 23 Tenn.App. 608. 

Tex—^Mansfield v. Mansfield, Civ. 

App., 308 S.W.2d 80. 

Vt—West V. West, 63 A.2d 864, 115 
Vt. 458—Guibord v. Guibord, 44 A. 
2d 158, 114 Vt. 278. 

Va.—Jones v. Jones, 199 S.B. 510, 172 
Va. 14—Elder v. Elder, 123 S.E. 369, 
139 Va. 19—^Mowles v. Mowles, 119 
S.E. 64. 137 Va. 274. 

Wash.—^Blakey v. Blakey, 318 P.2d 
958, 51 Wash.2d 404—^Nash v. Nash, 
161 P.2d 326, 23 Wash.2d 448— 
Lehrman v. Lehrman, 49 P.2d 41, 
183 Wash. 649. 

Wis.—^Dunn v. Dunn, 46 N.W.2d 727, 
268 Wis. 188. 

Wyo.—^Mahoney v. Mahoney, 299 P. 

273, 43 Wyo. 157. 

19 C.J. p 102 notes 15, 16. 

Affidavit of residence 
In absence of evidence to contrary, 
appellate court presumed that plain- 
tiH in divorce action was same as 
party making affidavit of residence, 
where names were identical. 

Ind.—^Boland v. Boland, 182 N.E. 471, 
95 Ind.App. 47. 

Beorlxnination 

Where both parties asked for a di¬ 
vorce which was granted without 
stating on whose petition it was al¬ 
lowed, appellate court would presume 
that trial court believed that re¬ 
criminations sufficient to preclude 
divorce did not exist. 

Ariz.—^Ackel v. Ackel, 110 P.2d 238, 
67 Ariz. 14, 133 A.L..R. 649, rehear¬ 
ing denied 111 P.2d 628, 57 Ariz. 


118, 133 A.I..R. 566—Brown v. 

Brown, 300 P. 1007, 38 Ariz. 459. 
Verdict of Jury 

In cases tried by a jury, there is 
a presumption favoring the verdict 
which cannot be set aside except in 
accordance with common-law prac¬ 
tice. 

Ill.—Teal V. Teal, 165 N.E. 28, 324 

Ill. 207. 

Proceeding to set aside divorce 

(1) Where trial court refused to 
set aside final divorce decree entered 
by it on ground that it was procured 
by fraud, supreme court would as¬ 
sume that trial court was cognizant 
of its inherent power to set decree 
aside and either determined that 
fraud had not been committed or 
concluded that it was not for the 
public interest to annul the decree. 
Wash.—Walker v. Walker, 87 P.2d 

479, 198 Wash. 160. 

(2) In suit to set aside divorce, 
presumption exists that divorce rec¬ 
ord not contained in record on appeal 
supports judgment dismissing peti¬ 
tion and that hence no false state¬ 
ments were made in aflidavit on 
which warning order was made; and 
presumption also exists that wife re¬ 
ceived notice of nature and penden¬ 
cy of husband’s divorce action. 

Ky.—Metcalf v. Metcalf, 61 S.W.2d 

1083, 250 Ky. 202. 

(3) In wife's action to sot aside 
divorce decree, which she had ob¬ 
tained against husband domiciled in 
New York, on ground that she was 
entitled to greater amount of ali¬ 
mony, where statute provided that 
where marriage is di,ssolved by hus¬ 
band’s imprisonment or his commit¬ 
ting adultery wife should be entitled 
to same proportion of husband’s prop¬ 
erty as if he were dead, but in all 
other cases divorced wife should be 
entitled only to support, and evi¬ 
dence did not show that husband was 
ever sentenced to prison or that di¬ 
vorce had been granted because of 
husband’s commission of adultery, 
it was conclusively presumed that 
wife’s only right to alimony was that 
of support. 

Nev,—Foy v. Smith’s Estate, 81 P.2d 

1065, 58 Nev. 271. 

Bias or miscondTict of trial Justice 

Transcript failed to show existence 
of any such bias, prejudice, or har¬ 
assing of witnesses by trial Justice 
in divorce proceeding as to deprive 
trial justice's decision of usual 
weight attached thereto on review. 
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R.I.—^Kraweyzk v. Krawcyzk, 102 A 
2d 870, 81 R.I. 335. 

27. Cal.—Godfrey v. Godfrey, 86 P. 
2d 357, 30 C.A.2d 370. 

Ga.—Hicks v. Hicks, 18 S.E.2d 764, 
193 Ga. 446. 

28. Ala.—^White v. White, 89 So. 579, 
206 Ala. 231. 

Ariz.—^Kartchner v. Kartchner, 63 P. 

2d 192, 48 Ariz. 498. 

Cal.—Jansen v. Jansen, 16 P.2d 777, 
127 C.A. 294—Argabrile v. Arga- 
brite, 206 P. 81, 66 C.A. 650—Dupes 

V. Dupes, 184 P. 425, 43 C.A. 67. 

28.5 Fla.—^Riens v. Riens, 25 So.2d 
79, 157 Fla. 118. 

28.10 Kan.—Stafford v. Stafford, 181 
P.2d 491, 163 Kan. 162. 

Miss.—^Anderson v. Anderson, 200 So. 
726, 190 Miss. 508. 

Tex.—Swanson v. Swanson, Civ.App., 
229 S.W.2d 843, certified Questions 
answered 228 S.W.2d 156, 148 Tex. 
600—^Wilson v. Wilson, Civ.App., 
189 S.W.2d 212—Johnson v. John¬ 
son, Civ.App., 177 S.W.2d 236. 
Wyo.—Williams v. Williams, 231 P. 
2d 965, 68 Wyo. 176. 

28.15 Cal.—^Kapplc v. Kapple, 296 P. 
2d 932, 140 C.A.2d 787. 

29. Ariz.—Porter v. Porter, 195 P.2d 
132, 67 Ariz. 273—Uoden v. Roden, 
242 P. 337, 29 Ariz. 398, rehearing 
denied 243 P. 4i;{. 20 Ariz. 549. 

Cal.—Childers v. Childers, 168 P.2d 
218, 74 C.A.2d 50. 

D.C.—Shellman v. Shellman, 95 P.2d 
108, 68 APP.D.C. 197. 

Mass.—Mitchell v. Mitchell, 43 N.R 
2d 779, 312 Mass. 165. 

Mont.—Boggs V. Boggs, 177 P.2d 869, 
110 Mont. 540. 

Nev.—Cayo v. Cayo, 211 r.2d 252, 66 
Nev. 78. 

Tex.—Daughtry v. Daughtry, Civ. 
App., ;n2 S.W.2d 057—Rimbow v. 
lUmbow, Civ.Ai)p., 191 S.W.2d 89, 
certiorari denied 67 S.Ct. 61, 329 
Xr.S, 718, 0lL.Ed. 623. 

Utah.—Sandall v. Sandall, 193 P. 

1093, 67 Utah 150, 15 A.L.R. 620. 
Vt.—Sage V. Sage, 61 A.2d 557, 115 Vt. 
364—Bclville V. Bclville, 46 A.2d 
571, 114 Vt. 404. 

Specific finding Inoluded in general 
finding 

Colo.—Saben v. Saben, 234 P. 166, 77 
Colo. 18. 

Ind.—McMurrey v. McMurrey, 4 N.E. 

2d 640, 210 Ind. 505. 

Tex.—Swift V. Swift, Clv.App., 37 S. 

W. 2d 241. 
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do not exist,29-5 that the chancellor weighed the 
evidence according to the correct scales of applica¬ 
ble law,that the evidence was sufficient to sup¬ 
port the findings or decree,^^ and, where a divorce 
was decreed, that the successful party^s pleading was 
sufficient in substance and form.^l It has been held, 
however, that where it does not appear from the 
record that there was evidence before the chancel¬ 
lor which has not been furnished to the appellate 
court, it will not be presumed that the chancellor 
heard evidence which justified the decree which he 
entered.3i*5 


DIVORCE § 194(3) 

Although there is some authority holding that 
there is no presumption of law in favor of the 
chancellor’s conclusions on appeal,^^*^® as a general 
rule every intendment is in favor of the findings 
made,32 and, accordingly, a finding of the trial 
judge before whom evidence was taken ore tenus is 
presumed to be correct.23 There is no presumption, 
however, in favor of the ruling of the court below 
where the decree was not based on evidence heard 
orally by the trial court,^2.5 as where none of the 
witnesses were seen or heard by the trial court but 
the testimony was by deposition,^^ or taken before 
the register24.5 or a commissioner.^^-io 


2a.5 Ohio.—Sharkoy v. Sharkey, 

App., 137 N.E.2d 575. 

Fresumption of fbidtng of nonesist- 
ence 

Where court granted a divorce for 
extreme cruelty of husband and made 
no findings on issue of condonation 
it may be assumed on appeal that 
court found none to have existed. 
Ohio.—Duff V. Duff, App., 12G N.E.2d 
46G. 

29.10 Fla.—^Ruos V. Ruos, 4 So.2d 
332, 148 Fla. 294. 

30. Ala.—Mancin v. Mancin, 98 So. 

2d 434, 2G6 Ala. G17. 

Ark.—Whatley v. Whatley, 170 S.W. 
2d GOO, 205 Ark. 748—^Lautner v. 
Lautnor, 182 S.W.2d 12, 198 Ark. 
1187 —Sheppard v. Sheppard, 90 S. 
W.2d 000, 102 Ark. 298—Moore v. 
Moore, 284 S.W. 537, 171 Ark. 477. 
Cal.—Crouch v. Crouch, 169 P.2d 897, 
28 C.2d 243. 

Block V. Block, 296 P.2d 871, 141 
C.A.2d 328—I^uclch v, Lucich, 172 
P,2d 73, 76 C.A.2a 890—Wiu\st v. 
Wuest, 104 r.2(l 32, 72 C.A.2d 101 
—Haskill V, Ilaskill, 132 r.2d 294, 
56 C.A.2d 204—Wlilt<‘h«'ad v. White- 
head, 114 r.2d 403, 45 C.A.2d 447— 
Godfrey v. Godfrey, 86 P,2d 857, 30 
C.A.2d 370—Crude v. Crudo, 280 P. 
693, 100 C.A. 684. 

Colo.—Schleigcr v. Schlclgor, 324 P. 
2d 370. 

Conn.—Gowdy v. Gowdy, 181 A. 462, 
120 Conn. 508. 

Ill,—.Hiller v. Miller, 125 N.E.2d 304, 
6 Ill.App.2a 288—Harrell v. Lewis, 
115 N.E.2d 083, 361 Ill.App. 506— 
Browning v. Browning, 113 N.E.2d 
182, 350 Ill.App. 602—Noble v. No¬ 
ble, 111 N.E.2d 383, 849 Ill.App. 535 
—Swan V. Swan, 73 N,E.2d 153, 331 
I11.APP. 295—i»asehko V. Paschke, 
51 N.E.2d 698, 320 Ill.App. 434. 

Ky.—Hart.stcrn v. Ilart.stcrn, 224 S. 
W.2d 447, 311 Ky. 564—Gribben v. 
Gribben, 11 S.W.2d 998, 227 Ky. 96. 
Mass.—Norton v. Norton, 200 N.E. 
918, 294 Mass. 211. 

Minn.—Loth v. Loth, 35 N.W.2d 642, 
227 Minn. 387, 6 A.L.Il.2d 176. 

Neb.—Graham v. Graham, 284 N.W. 
280, 135 Neb. 76L 


Nev.—^Wilson v. Wilson, 26 P.2d 355, 

55 Nev. 99. 

Ohio.—Enos v. Enos, 82 N.E.2d 546, 

83 Ohio App. 140. 

Okl.—^McMullen v. McMullen, 135 P. 

2d 482, 192 Okl. 314. 

Tenn.—Sloan v. Sloan, 295 S.W. 62, 
165 Tenn. 422. 

Carter v. Carter, 191 S.W.2d 451, 

28 Tenn.App. 478. 

Tex.—^King v. King, Civ.App., 268 S. 
W.2d 684—Pippin v. Pippin, Civ. 
App., 193 S.W.2d 236—^Ayres v. 
Ayres, Civ.App., 32 S.W.2d 655— 
Caywood v. Caywood, Civ.App., 290 
S.W. 889. 

Utah.—Sandall v. Sandall, 193 P. 

1093, 57 Utah 150. 15 AL.R. 620. 
Wls.—^Dunn V. Dunn, 45 N.W.2d 727, 
258 Wis. 188—Hirchert v. Hirchert, 
11 N.W.2d 157, 243 Wis. 619. 
Evidence as to residence 
Cal.—Dillon v. Dillon, 187 P. 27. 45 
C.A. 191. 

Ind.—^Ritenour v. Ritenour, 185 N.E. 
165, 98 Ind.App. 283—^Kec v. Kec, 
137 N.E, G32, 79 Ind.App. 186. 

Tex.—Ingram v. Ingram, Civ.App., 
249 S.W.2d 86—Stugard v. Stugard, 
Civ.App., 200 S.W.2d 832—Clare v. 
Cl.aro, Clv.App., 138 S.W.2d 220— 
Saunders v. Saunders, Civ.App., 293 
S.W. 899. 

Value placed on testimony 
Supreme court, on exceptions by 
libelee after decree for libelant, must 
afisumo trial court accepted libelant’s 
testimony at face value. 

Ho.—Bond V. Bond, 141 A. 833, 127 
Me, 117. 

Statement of cause presupposed 
The rule that court of appeals will 
presume that judgment of trial court 
in divorce case was based on proper 
and sufficient evidence in absence of 
bill of exceptions preserving evidence 
heard in trial court presupposes a 
statement of sufficient cause of di- 
voi^o in bill or petition. 

Tenn.—Stargel v. Stargel, 107 S.W. 
2d 620, 21 Tenn.App. 193. 

Chancery rule inapplicable 
The rule that there is no presump¬ 
tion that evidence sufficient to sus¬ 
tain a decree in chancery was intro- 
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duced does not apply to a divorce de¬ 
cree. 

Ill.—^Rybakowicz v. Rybakowicz, 125 
N.E. 370. 290 Ill. 550. 

31. Ind.—Kec V. Kec, 137 N.E. 632, 
79 Ind.App. 186. 

Mont.—Galland v. Galland, 226 P. 

511, 70 Mont. 513. 

Overruling demurrer 

In reviewing trial court’s overrul¬ 
ing of a demurrer ore tenus to hus¬ 
band's divorce petition, court of ap¬ 
peals was required to give pleading 
every favorable Intendment to sup¬ 
port it. 

Mo.—Ijames v. Ijames, App., 119 S.W. 
2 d 73. 

31.S Fla.—^Yandell v. Tandell, 39 So. 
2d 554. 

31.10 Md.—Jacobs v. Jacobs, 186 A. 
109, 113,170 Md. 406. 

“The chancellor is not a witness, 
his function is to weigh evidence, 
not to furnish it, and his findings 
have the force of the evidence upon 
which they rest, no more, no less. 
On appeal there is no presumption 
of law in favor of his conclusions 
which must be overcome, the case is 
determined upon the evidence which 
was before him.” 

Md.—Jacobs v. Jacobs, supra. 

32. Cal.—Harman v. Harman, 247 
P. 194, 198 C. 695. 

Scheibe v. Scheibe, 134 P.2d 835, 
67 C.A.2d 336, followed in 134 P.2d 
841, 67 C.A.2d 1019. 

33 . Ala.—^Downs v. Downs, 69 So.2d 
250, 260 Ala. 86—Stephens v. Ste¬ 
phens, 170 So. 767, 233 Ala. 178. 

Mass.—^Brown v. Brown, 81 N.E. 2d 
820, 323 Mass. 332. 

33.5 Ala.—^Arthur v. Arthur, 77 So. 
2d 477, 262 Ala. 126. 

34. Ala.—Barnett v. Barnett, 97 So. 
2d 809, 266 Ala. 489—Chamblee v. 
Chamblee, 49 So.2d 917, 255 Ala. 35 
—^McBvoy V. McEvoy, 106 So. 602, 
214 Ala. 112. 

34.5 Ala.—Campbell v. Campbell, 41 
So.2d 185, 252 Ala. 487—Green v. 
Green, 30 So.2d 905, 249 Ala. 150. 

34.10 Ala.—Wheeler v. Wheeler, 29 
So.2d 881, 249 Ala. 119. 
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§ 194(3) DIVORCE 

A divorce decree will not be sustained on the 
presumption of support by oral testimony not in 
record, where, even though such testimony fully cor¬ 
roborated plaintiffs testimony, it would not sustain 
his allegations,^® or where the decree specifically 
recited that the cause was submitted to the court 
upon the complaint and proof of publication of the 
warning order and the report of the attorney ad 
litem.3® 

Although there is authority to the contrary,®*^ it 
has been held that a presumption exists that the 
trial court disregarded all evidence improperly ad- 
mitted.38 Furthermore, it will be presumed that 
the record speaks the truth,^^ that the marriage 
which is the subject matter of the suit was valid 
when contracted,^® and that there was no fraud in 


the procurement of libellant’s condonation of 
libelee’s conduct and in the absence of specific 
findings presumptions have been indulged with re¬ 
spect to various other matters arising on appeal.42 

Amendment of pleadings. Necessary or desirable 
amendments to the pleadings not shown to have 
been made are sometimes regarded as having been 
made,^3 but not where to do so in a party’s unsuc¬ 
cessful attempt to obtain vacation of a divorce de¬ 
cree would involve consideration of a ground of 
vacation which was neither alleged in the pleadings 
nor urged at the trial but is asserted for the first 
time in the appeal brief in an attempt to obtain re¬ 
versal of the judgment of the trial court.**®*® 

Rebuttal of presumption. The presumption in 
favor of the correctness of a decree is rebutted 


35. Ark,—Preas v. Preas, 67 S.W.2d 
1018, 188 Ark. 854. 

36. Ark.—^Bradshaw v. Sullivan, 264 
S.W. 1064, 160 Ark. 647. 

37. Miss.—Banks v. Banks, 79 So. 
841, 118 Miss. 783. 

33. Ill.—Webber v. Webber, 110 N, 
E.2d 95, 349 IlLApp. 164—Bogaerts 

V. Bogaerts, 101 N.E.2d 608, 344 
I11.APP. 497. 

Mich.—Raymond v. Raymond, 76 N. 

W. 2d 810, 345 Mich. 663—Remus v. 
Remus, 39 N.W.2d 211, 326 Mich. 
641—Cooley V. Cooley, 30 N.W.2d 
840, 320 Mich. 209—Cristla v. Cris- 
tia, 26 N.W.2d 869, 317 Mich. 66— 
Lukshaitls v. Lukshaitis, 22 N.W. 
2d 826, 314 Mich. 426—Westgate v. 
Westgate, 288 N.W. 860, 291 Mich. 
18. 

39. Tex.—Covin v. Covin, Civ,App., 
24 S.W.2d 76. 

Matters not appearing In transcript 
Where transcript in divorce action 
did not disclose a motion for a new 
trial, appellate court would presume 
that no such motion was filed. 

Tex.—Swanson v. Swanson, Civ.App., 
229 S.W.2d 843, certified Questions 
answered 228 S.W.2d 166, 148 Tex, 
600. 

40. Ariz.—Gradias v. Gradias, 74 P. 
2d 63, 61 Ariz. 35. 

Cal.—Keller v. Keller, 22 P.2d 798, 
132 O.A. 343, 

41. Vt.—Davidson v. Davidson, 10 A. 
2d 197, 111 Vt. 68. 

42i 111.—Muir V. Muir, 34 N.E.2d 
873, 310 llLApp. 443. 

Mo.—^McManama v. McManama, App., 
216 S.W.2d 97. 

N.T.—Mlntz V. Karp, 38 N.T.S.2d 161, 
266 App.Div. 883. 

Tex.—^Ballard v. Ballard, Civ.App., 
258 S.W.2d 366. 

Basis of decree 

Where there is no specific finding 
as to whether the bill or cross bill 
was sustained, the decree will be at¬ 


tributed to the state of facts shown 
by the evidence. 

Miss.—Hulett V. Hulett, 119 So. 681, 
152 Miss. 476. 

Bate of desertion 

Where maintenance decree did not 
mention desertion date, date alleged 
in bill on which decree was based 
must be regarded as desertion dale. 
N.J.—Holst V. Holst, 130 A. 333, 101 
N.J.BQ. 682. 

Intervention 

Where there was no order or 
judgment showing that a third party 
was permitted to intervene In a di¬ 
vorce suit, reviewing court was re¬ 
quired to assume that he had never 
become a party on wife’s appeal from 
judgment. 

Tex.—^Rice v. Rice, Clv.App., 107 S. 
W.2d 609. 

Witnesses heard and matters consieu 
ered 

(1) Where evidence in divorce suit 
was not in record, it was presumed 
that both parties testified and that 
all dlfferoncos and circumstances 
were brought out. 

N.C.—Brewer v. Brewer, 163 S.E. 163, 
198 N.C, 669. 

(2) Where divorce decree recited 
that chancellor heard evidence and 
arguments, it would be assumed that 
chancellor did not consider testimony 
taken by master. 

Ill.—Webber v. Webber, 110 N.B.2d 
96, 349 IlLApp. 164. 

(3) Where husband’s divorce ac¬ 
tion proceeded to final judgment in 
favor of husband, appellate court 
would assume on wife's appeal that 
trial court gave consideration to all 
evidence adduced by husband and 
wife. 

Kan.—^Bemdt v. Berndt, 259 P.2d 197, 
175 Kan. 134. 

Waiver of taking of testimony by 
reporter 

On appeal from divorce decree, 
where no testimony was incorporated 
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in transcript and trial judge certified 
that testimony was given orally but 
was not taken down by court re¬ 
porter cr other competent stenogra¬ 
pher and that this was not requested, 
appellate court assumed, in absence 
of other showing, that parties waived 
taking down of testimony by report¬ 
er. 

Ala.—Thomas v. Thomas, 21 So.2d 
321, 246 Ala. 484. 

Material allegations of fact in pe¬ 
tition would be taken as true for 
purposes of appeal from order de¬ 
nying petition to set aside decree and 
grant rehearing. 

Mich.—Berg v, Berg, 67 N.W.2d 889, 
330 Mich. 284. 

Award referred to case made under 
snffloient pleading 
Whore cross bill of wife for di¬ 
vorce was Insuflicient to support 
charge of desertion, general award of 
a divorce must bo referred to case 
made by husband if it was to be al¬ 
lowed. 

Hiss.—^Hoffman v. Hoffman, 56 So.2d 
68, 213 Miss. 0. 

43, Ind.—Evans v. Evans, 23 N.E.2d 
270, 107 Ind.App. 127. 

Mont.—Galland v. Galland, 226 P. 
511, 70 Mont. 513. 

Okl.—^Doggett V. Doggett, 203 P. 
223, 85 Okl. 90. 

Vo.—Jones v, Jones, 199 S.B. 610, 172 
Va. 14. 

Wash.—McCallum v. McCallum, 279 
P. 88, 153 Wash. 1. 

W.Va.—Wolfe v. Wolfe, 198 S.K 209, 
120 W.Va. 389, 

Beoeipt of evidenoe without objection 
Testimony respecting matters not 
pleaded, received without objection, 
must be considered by appellate court 
as though pleaded. 

Mo.—^lOngland v. England, 39 S.W.2d 
429, 226 Mo.App. 726. 

43.5 Okl.—Mead v. Mead, 301 P.2d 
691. 
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where the greater weight of the evidence is against 
it44 

b. Burden of Showing Error 

Except as otherwise provided by statute or ruie of 
courtr the burden is on the appeiiant in divorce proceed¬ 
ings to make reversibie error cieariy appear. 

Except as otherwise provided by statute or rule 
of court,the burden is always on appellant in 
divorce proceedings to make reversible error clear¬ 
ly appear.4^-55 Thus, to secure reversal on appeal 
the burden is on appellant to make it clear that the 
findings and judgment are against the clear weight 
of evidence,or that the trial justice was not 
warranted in drawing an inference that the court 
drew and to which appellant objects.^^-®® 

§ 194(4). - Grounds of Decision Below 

The appeilate court is not concerned with the reason 
given by the triai Justice for his decision in a divorce 
case, and may consider and determine the appeal on 
grounds not assigned by the court below; and where a 
divorce is properly granted on one ground, it will not re¬ 
verse because of error or Insufficiency of evidence involv¬ 
ing another. 

The appellate court is not concerned with the 
reason given by the trial justice for his decision in 
a divorce case or with the correctness thcreof.'*^*^® 
As shown supra § 189, questions not raised in the 


trial court will not ordinarily be considered on ap¬ 
peal, yet it has been held in some cases that the 
appellate court may affirm the judgment on grounds 
not assigned by the lower court^B Where the hear¬ 
ing on appeal is de novo, proof of acts claimed to 
justify the decree made other than the acts on which 
it was based must be considered.^® 

Where a divorce is properly granted on the ground 
stated in one cause of action, the judgment will not 
be reversed because of error involving a separate 
cause of action,^^ or because the evidence does not 
support a separate cause of action.^® Where one 
ground is sufficiently proved, it is wholly immaterial 
whether or not there was sufficient evidence to sus¬ 
tain another,^® and it is not necessary for the ap¬ 
pellate court to determine the sufficiency of the evi¬ 
dence to support the other ground.^®-® Where writ¬ 
ten findings set forth that defendant is guilty of ex¬ 
treme cruelty and desertion, but the interlocutory 
decree itself does not mention or specify either 
ground, it must be considered that the judgment 
rests on both extreme cruelty and desertion.^®*^® 

Where the parties have been divorced, the appel¬ 
late court will not, at the request of the prevailing 
party, review the ground on which the divorce was 
granted, when to do so would not change the re- 


44. Va.—Elder v. Elder, 123 S.E. 369, 
139 Va, 19. 

44.50 Mo,—Elgin v. Elgin, App., 301 
S.W.2d 809. 

Appeal from order granttng new tri¬ 
al without speolfying grounds 
Under rule of court, on hu.sband’s 
appeal from action of trial court 
which granted wife a now trial after 
court had granted husband a divorce, 
without specifying grounds for 
granting new trial, wife had burden 
to support her motion for new trial. 
Mo.—^Elgln V. Elgin, supra. 

44A5 Fla.—^Hiens v. Rien.<3, 25 So.2d 
79, 157 Fla. 118—^Bagwell v. Bag- 
well, 14 So.2d 841, 153 Flo. 471. 
Burden of showing abuse of discre¬ 
tion 

Burden was on petitioner to show 
that denial of petition for divorce on 
ground of willful desertion for short¬ 
er period than five years was an 
abuse of discretion. 

R.I.—^Blatchford v. Blatchford, 20 A. 

2d 639, 67 R.I. 24. 

Burden held not sustained 
Fla.—^Farina v. Farina, App., 97 So. 
2d 485. 

44.60 Ark.—Leo v. Leo, 220 S.’W.2d 
419, 215 Ark. 325. 

Cal.—Gump v. Gump, 108 P.2d 21, 42 
C.A.2d 64. 

Okl.—Peterson v, Peterson, 240 P.2d 
1075, 206 Okl. 68—^Forrester v. For¬ 


rester, 141 P.2d 92, 193 Okl. 59— 
Routh V. Routh, 130 P.2d 1000, 191 
Okl. 419—Hayes v. Hayes, 62 P.2d 
62, 178 Okl. 206—Clark v. Clark, 61 
P,2d 28, 177 Okl. 542—Riley v. Ril¬ 
ey, 45 P.2d 466, 172 Okl. 460—New¬ 
berry V. Newberry, 296 P. 202, 147 
Okl. 249—McCurdy v. McCurdy, 253 
P. 295, 123 Okl. 296. 

44.65 R.I.—^Rainey v. Rainey, 190 A. 
27, 57 R,I. 426. 

44.80 R.I.—Blatchford v. Blatchford, 
20 A.2d 539, 67 R,I. 24. 

45. Ill.—Wesselhoeft v. Wessel- 
hoeft, 17 N.B.2d 66, 369 Ill. 419. 

19 C.J. p 192 note 18. 

46. Mich.—Steele v. Steele, 213 N. 
W. 66, 237 Mich. 639, 51 A.L.R. 
1186. 

47. Cal.—Gray v. Gray, 13 P.2d 862,' 
126 C,A. 203, 

Fla.—^Merchant v. Merchant, 87 So. 
44, 80 Fla. 723. 

Ill.—.Thomas v. Thomas, 198 N.B. 
201, 361 Ill. 376. 

Holter V. Holter, 22 N.E.2d 862, 
301 Ill,App. 606. 

Okl.—Chamberlain v. Chamberlain, 
247 P. 684, 121 OkL 145. 

48. Colo.— Johnson v. Johnson, 43 
P. 130, 22 Colo. 20, 65 Am.S.R. 112. 

19 C.J. p 192 note 19. 

49 . Ark.—Adams v. Adams, 6 S.W. 
2d 290, 177 Ark. 374. 
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Cal.—^Hansen v. Hansen, 261 P. 503, 
86 C.A. 744—Sherman v. Sherman, 
263 P. 945, 81 C.A. 406—Lracovich 
V. Dracovich, 200 P. 44, 63 C.A. 361. 
Fla.—^Tomlinson v. Tomlinson, 189 

So. 718, 138 Fla. 481—Merchant v. 
Merchant, 87 So. 44, 80 Fla. 723. 
Mont.—^Lagier v. Lagier, 193 P. 392, 
58 Mont. 267. 

Decree based on one ground only 

Pact that court bases divorce de¬ 
cree on only one ground alleged in 
petition is not prejudicial to plain- 
tlfC. 

Md.—Pries v. Pries, 171 A. 703, 166 
Md. 604. 

Ohio.—^Rahn v. Rahn, 192 N.B. 798, 
48 Ohio App. 179. 

Granting of divorce on untenable 
grounds held no bar to affirm¬ 
ance 

Where wife in divorce case estab¬ 
lished her charges of extreme cruelty 
and husband failed to establish 
claims of recrimination and condo¬ 
nation, fact that trial court may have 
felt parties equally to blame and may 
have granted divorce on untenable 
ground did not preclude affirmance 
of decree. 

Mich.—Bierie v. Bierie, 83 N.W.2d 
336, 348 Mich. 440. 

49.5 Kan.—^Krueger v. Krueger, 255 
F.2d 621,174 Kan. 249. 

49.10 Cal.—^Tompkins v. Tompkins. 
187 P.2d 840, 83 C.A.2d 71. 
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§§ 194(4)-194(5) DIVORCE 


On an appeal by one spouse from a de¬ 
cree granting the other an absolute divorce, the re¬ 
viewing court will not consider the former’s conten¬ 
tion that he should have been awarded a divorce on 
his counterclaim, since the divorce granted the one 
effectively freed the other from the bonds of matri- 
mony.'*9-2® Ordinarily, where appellant has him¬ 
self sought and obtained a divorce from which there 
has been no cross appeal, the court will not consider 
assignments of error directed to findings of fact, 
conclusions of law, or decretal provisions awarding 
a divorce to respondent, since the parties will remain 
divorced whether or not respondent should have 
been granted a decree, but the rule is other¬ 
wise where the findings amount to a pronouncement 
that appellant is guilty of a revolting crime which 


might terminate his career or lead to proceedings 
under the sexual psychopath law.-^^-^o 

§ 194(5). - Discretion of Lower Court 

The discretion of the triai court in divorce proceedings 
is subject to revision by the appeliate court, but ordi- 
nariiy a Judgment wiii not be reversed uniess it is cieariy 
shown that the discretionary power of the court has been 
improperiy exercised. 

Although the discretion of the trial court in re¬ 
fusing or granting a divorce is subject to revision 
by the appellate court, the general rule is that its 
judgment in this respect will not be reversed unless 
it is clearly shown that its power has been improper¬ 
ly exercised and the same rule applies to the ac¬ 
tion of the court on application to modify a decree, 52 


49.15 Wash.—^Murphy v. Murphy, 
270 P.2d 808, 44 Wash.2d 737. 

49.20 Ky.—Conlan v. Conlan, 293 S. 
W.2d 710—^Lester v. Lester, 178 S. 
■VV.2d 423, 296 Ky. C91—Irwin v. 
Irwin, 49 S.W. 432, 105 Ky. 632. 

As affectingr custody of child 

Where divorce was properly grant¬ 
ed to wife on ground that parties to 
marriage had been living apart for 
nearly four years at time suit was 
Hied, judgment will not be disturbed 
on appeal even though court enter¬ 
tains doubt as to decision denying 
husband divorce in suit instituted by 
him on ground of adultery for pur¬ 
pose of obtaining custody of child, 
and evidence relating to alleged adul¬ 
tery of wife will be considered only 
in connection with claim that wife 
was unfit to retain custody of child. 
La.—^Donnelly v. Datusch, 35 So.2d 
413, 213 La. 635. 

49.25 Wash.-—Saffer v. Saffer, 254 P. 
2d 746, 42 Waah.2d 298—Schilling 
V. Schilling, 253 P.2d 952, 42 Wash, 
2d 105—Merkel v. Merkel, 234 P.2d 
857, 39 Wash.2d 102. 

Harmless error see infra § 194 (10). 

49.30 Wash.—Saffer v. Saffer, 264 P. 
2d 746, 42 Wash.2d 298. 

50. Fla.—Saliba v. Saliba, 37 So.2d 
536, 160 Fla. 959. 

N.M.—Clark v. Clark, 225 P.2d 147, 
54 N.M. 364, 21 A.L.H.2d 1263. 

Ohio.—Calvert v. Calvert, 199 N.B. 

473, 130 Ohio St. 369. 

R.I.—Nardolillo v. Nardollllo, 123 A. 
2d 141—Dover v, Dover, 146 A. 478, 
50 R.I. 179—Camire v. Camire, 113 
A. 748, 43 K.I. 489. 

Tex.—^Deebs v. Deebs, Civ.App., 164 
S.W.2d 758. 

Wash.—^Ameson v. Arneson, 227 P.2d 
1016, 33 Wash.2d 99. 

19 C.J. p 192 note 21. 

CoxrohoraitioiL reanived 
While generally degree of corrobo¬ 
ration required in divorce case is left 
to discretion of trial court, decree 


will be set aside for apparent abuse 

of discretion. 

Tex.—Liddell v. Liddell, Civ.App., 29 
S.W.2d 868. 

51. U.S.—Paddock v. Paddock, C.A. 
Alaska, 240 F.2d 926. 

Cal.—Waldecker v. Waldccker, 174 
P. 36, 178 C. 566. 

Bixby V. Bixby. 261 P.2d 286, 
120 C.A.2d 495—Posolla v. Posella, 
261 P.2d 37, 120 r.A.2d 456—Niobol- 
son V, Nicholson, 193 r.2d 112, 85 
C.A.2d 506—Ungomach v. ITnge- 
mach, 142 P.2d 99, 61 aA.2d 29— 
Norris v. Norris, 123 P.2d 847, 50 
C.A.2d 726—Polakoff v. Polakoff, 
190 P. 778,51 C.A. 359. 

D.C.—Wiseman v. Wiseman, 212 F.2d 
251, 94 U.S.APP.D.C. GO. 

h’la.—Durham v. Durham, 188 So. 609, 
137 Fla. 506. 

Ill.—Cannon v. Cannon, 114 N.K.2d 
64, 351 IlLApp. 135. 

Xowa.—Corpus (Turls Seexuadum cited 
in. Robbins v. Robbins, 12 N.W.2d 
564, 565, 234 Iowa 650. 

Nov.—Ilunnowell v. Hunncwell, 27 P. 
2d 1062, 55 Nev. 150. 

N.M.—Potoct V. Poteet, 114 P.2d 91, 
45 N.M. 214. 

N.C.—Zlglar v. Ziglar, 36 S.B.2d 657, 
226 N.C. 102. 

Ohio.—Sharkey v, Sharkey, App., 137 
N.E.2d 675—Morrison v. Morrison, 
App., 107 N.E.2d 633—Veler v. Vel- 
er, 12 N.B.2d 783, 57 Ohio App. 3 55 
—AVidiciin v. Widican, 355 N.E. 145. 
23 Ohio App. 271. 

Okl.—White V. WTiito, 281 P.2d 745. 

R.I.—Smith V. Smith, 172 A. 323, 54 

R. I. 236. 

Tuiin.—^Bennett v. Bennett, App., 292 

S. W.2d 202—^Marmlno v. Marmino, 
238 S.W.2d 105, 34 Tenn.App. 352 
—Plantt V. Plantt, 186 S.W.2d 338, 
28 Tenn.App. 79. 

Tex.—^Danache v. Danache, Civ.App., 
296 S.W.2d 821—^Larson v. Larson, 
Civ.App., 292 S.W.2d 685—Turner 
V. Turner, Civ.App., 289 S.W.2d 836 
—^Best V. Best, ClvJVpp., 214 S.W. 
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2d 800—^McFaddon v. McFadden, 
Civ.App., 213 S.W.2d 71—Howell v. 
Howell. Civ.App., 206 S.W.2d 616, 
certified questions answered 210 S. 
W.2d 978, 147 Tex. 34—Nolen v. 
Nolen, Clv.App., 106 S.W.2d 629— 
Dnrsoy v. Darsey, Civ.App., 196 S. 
■\V.2d 524—Garza v. Garza, Civ. 
App.. 191 S.W.2d 767—Brown v. 
Brown, Civ.App., 190 S.W.2d 730— 
Moon V. Moon, Civ.App., 186 S.W. 
2d 362—Caldwell v. Caldwell, Civ. 
App., 176 S.W.2d 758—Hursey v. 
Hur.soy, Civ.App., 165 S.W.2d 761, 
error dismissed—^Deebs v. Deebs, 
Civ.App., 164 S.W.2d 758—Krelter 
V. Krelter, Civ.Ai)p., 137 S.W.2d 184 
—St‘annell v. Scannoll, Civ.App., 
117 S.VV.2d 538—Lloyd v. Lloyd, 
Civ.App., 107 S.W.2d 1047—Turman 
V. Turman, Civ.App., 90 S.W.2d 947, 
error dismis.sed, certiorari denied 
57 S.Ct. 933, 301 U.S. 698, 81 L.Ed. 
1353, rehearing denied 68 S.Ct 7, 
302 U.S. 774, 82 L.Ed. 600. 

Utah.—Curry v. Curry, 321 P.2d 939, 
7 Utah 2d 3 98—MacDonald v. Mac¬ 
Donald, 236 P.2d 1066, 120 Utah 
573—Greener v. Greener, 212 P.2d 
194, 116 Utah 571. 

Wash.—Weidert v. Weidert, 180 P. 

135, 100 Wash. 410. 

Wyo.—Uarman v. Uarman, 136 P.2d 
5X7, 50 Wyo. 1—Mahoney v. Ma- 
himey. 299 P. 273, 43 Wyo. 167. 

10 C.J. p 192 note 22. 

Both parties in equal wrong 
Judgment granting divorce, where 
both parti(!H are in equal wrong, will 
not be reversed unless obuso of dis¬ 
cretion is shown. 

Okl.—I'anther v. Panther, 296 P. 219, 
147 Okl. 131. 

52. Iowa.—Cummings v. Cummings, 
82 N.\V.2d 676, 248 Iowa 831— 
Pearson v. Pearson, 74 N.W.2d 224, 
247 Iowa 437—Newburn v. New- 
hurn, 231 N.W. 389, 210 Iowa 639. 
Wfush.—CJhamberlin v. Chamberlin, 
270 l‘.2d 464, 44 Wash.2d 689—Gor¬ 
don V. Gordon, 266 P.2d 786, 44 
Wush.2d 222. 
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to vacate a decree,® ^ to set aside an order vacating 
a decree,®^ or to grant a new trial,®® and to inci¬ 
dental matters within the discretion of the court.®® 
Where a motion is made to vacate a divorce decree, 
the court will listen more readily to an appeal from 
an order denying relief than to one from an order 
granting relief.®®-® 

§ 194(6). - Questions of Fact 

In the consideration of questions of fact in divorce 
cases, appeiiate courts are influenced largely by the rules 


DIVORCE §§ 194(5)-194(6) 

applicable In other cases, and are usually clothed with 
the power to review such questions. 

Appellate courts, in the consideration of questions 
of fact in divorce cases, will be influenced largely by 
the same rules as are applicable in other civil cas¬ 
es,®*^ but such courts are usually clothed with the 
power to review questions of fact, particularly where 
divorce suits are regarded as suits in equity or 
where on appeal there may be a trial de novo, and 
thereby to determine from the whole case whether 
or not the divorce was properly granted or re¬ 
fused,®® it being held that the evidence must satisfy 


53. Ala.—Johnson v. Johnson, 111 
So. 7, 215 Ala. 434. 

Cal.—Gordon v. Gordon, 302 P.2d 355, 
145 C.A.2d 231—Couser v. Couser, 
270 P.2d 496, 125 C.A.2d 475—Dav¬ 
idson V. Davidson, 204 P.2d 71, 90 
C.A.2d 809—Noblelt v. Neblett, 200 
P.2d 4, 88 C.A.2d 859—^Katz v. 
Karlsson, 191 P.2d 541, 84 C.A.2d 
469—Johnson v. Johnson, 185 P.2d 
49, 81 C.A.2d 686—Trujillo v. Tru¬ 
jillo. 162 P.2d 640, 71 C.A.2d 257 
—Wetzel V, Wetzel, 162 P.2d 299, 
71 C.A.2d 168—Reeh v. Reeh, 168 
P.2d 761, 69 C.A.2d 200—Cohn v. 
Cohn, 118 P.2d 903, 47 C.A.2d 683 
—Johnson v. Johnson, 3 P.2d 587, 
117 C.A. 145—^Anderson v. Ander¬ 
son, 204 P. 426, 56 C.A. 87. 

Colo,—^Richardson v. Richardson, 236 
P.2d 121, 124 Colo. 240. 

Fla.—Riens v. itiens, 26 So.2d 79, 167 
Pla, 118. 

Neb.—^Kasai v. ICasai, 71 N.W.2d 105, 
160 Nob. 688, 

N.J.—Shore v. Shore, 93 A.2d 174, 11 
N.J. 23. 

Strong V, Stronff, 47 A.2d 427, 138 
N.J.Eq. 302. 

Or.—Carmichael v. Carmichael, 199 
P. 385, 101 Or. 172. ! 

Pa.—Magistro v. Magistro, 127 A,2d 
768, 182 Pa.Supor. 487. 

Wash.—Jarrard v. Jarrard, 198 P. 

741, 116 Wash. 70. 

19 C.J. p 192 note 23. 

Order reviewahle in proper case 

The opening of a llnal decree of 
divorce in chancery on the ground of 
surprise, fraud, etc., being a matter 
.of judicial discretion, may, in a prop¬ 
er case bo reviewed on appeal. 
N.J.—Mitchell v. Mitchell, 127 A. 185, 
97 N.J.Bq, 208. 

54. Me.—Barber v. Barijer, 98 A. 832, 
116 Me. 327. 

55. Ga.—^Funderburk v. Funderburk, 
96 S.B.2d 679, 212 Ga. 740—Taylor 
V. Taylor, 94 S.K.2d 744, 212 Ga. 
637—^Johnson v. Johnson, 149 S.E. 
664, 169 Ga. 7. 

Tex.—Cohen v. Cohen, Civ.App., 194 
S.W.2d 273. 

56- Cal.—Butte v. Superior Court In 
and For City and County of San 


Francisco, 285 P.2d 101, 134 C.A.2d 
53—^Pamay v. Pamay, 131 P.2d 562, 

65 C.A.2d 703. 

D.C.—Jeffe v. Jeffe, 152 F.2d 24, 80 
U.S.App.D.C. 284. 

Fla.—^Ramsay v. Ramsay, 168 So. 12, 
124 Fla. 266. 

Kan.—Goetz v. Goetz, 309 P.2d 655, 
181 Kan. 128. 

Me.—Harmon v. Harmon, 169 A. 856, 
131 Me. 171. 

Minn.—Buckheim v. Buckheim, 43 N. 

W.2d 113, 231 Minn. 333. 

Miss.—Cummings v. Cummings, 68 
So.2d 39, 213 Miss. 863. 

Ohio.—^Mierowitz v. Mierowitz, App., 
71 N.E.2d 526. 

Or.—La Follett v. La Pollett, 6 P.2d 
1085, 138 Or. 411. 

Tex.—Gallagher v. Die, Civ.App., 260 
S.W.2d 128—Ritch v. Ritch, Civ. 
App., 242 S.W.2d 210. 

Utah.—Baker v. Baker, 176 F.2d 213, 
110 Utah 462. 

Wis.—^Newman v. Newman, 43 N.W. 

2d 453, 257 Wis. 385. 

19 C.J. p 192 note 25. 

Bill of particulcurs 

Ind.—Swift V. Swift, 137 N.B. 668, 
79 Ind,App. 199. | 

PeruittixLg, or rafasing to permit, 
amendmeat 

Cal.—Bruce v. Bruce, 263 P.2d 895, 
121 C.A.2d 661, 

Mich.—Le Bel v. Le Bel, 41 N.W.2d 
881, 327 Mich. 318—Ratcliffe v. 
Ratcliffie, 14 N.W.2d 127, 308 Mich. 
488. 

Pa.—Quinn v. Quinn, 189 A. 705, 125 
Pa.Super. 359. 

Wash.—Hendricks v. Hendricks, 211 
P.2d 715. 35 Wash.2d 139. 

Motion, to reinstate petition 
R.I.—Paine v. Paine, 113 A. 668, 43 
R.I. 478. 

Award of costs 

Va.—Wright v. Wright, 178 S.E. 884, 
164 Va, 245. 

Attorney’s fees 

Tex.— Hendrick v. Hendrick, Civ.App., 
222 S.W.2d 281. 

Extension of time fox taking testi¬ 
mony 

Fla.—Thompson v. Thompson, 78 So. 
424, 75 Fla. 325. 
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Overruling motion to make petition 
definite and certain 

Ohio.—Weikert v. Weikert, App., 122 
N.B.2d 119. 

56.5 Cal.—Garcia v. Garcia, 233 P.2d 
23. 105 C.A.2d 289—Gregory v. 

Gregory, 206 P.2d 1122, 92 C.A.2d 
343—^Hambrick v. Hambrick, 175 P. 
2d 269. 77 C.A.2d 372. 

57. Ky.—^Blam v. Elam, 80 S.W.2d 
11, 258 Ky. 360. 

Ohio.—^Muntzinger v. Muntzinger, 101 
N.E.2d 227, 89 Ohio App. 281. 

Tex.—^Ballard v. Ballard, Civ.App., 
186 S.W.2d 294. 

19 C.J. p 193 note 26. 

58. Ala.—Campbell v. Campbell, 41 
So.2d 185, 252 Ala. 487. 

D.C.—Jenkins v. Jenkins, 265 F. 1015, 
49 APP.D.C. 376. 

Hawaii.—^Blackburn v. Blackburn, 41 
Hawaii 37—^Ramones v. Ramones, 
37 Hawaii 612. 

Iowa.—^Record v. Record, 67 N.W.2d 
911, 244 Iowa 743. 

Md.—Shafer v. Shafer, 148 A. 264, 
158 Md. 699. 

Mich.—^Harter v. Harter, 75 N.W.2d 
15, 344 Mich. 694—Unjian v. Unjian, 
73 N.W.2d 862, 344 Mich. 423— 
Owens V. Owens, 29 N.W.2d 694, 319 
Mich. 285—Billingsley v. Billings¬ 
ley, 24 N.W.2d 96, 316 Mich. 417— 
Brewer v. Brewer, 294 N.W. 716, 
295 Mich. 370. 

Mo.—Vincent v. Vincent, 128 S.W.2d 
86—Hoecker v. Hoecker, 222 S.W. 
387. 

Price V. Price, App., 311 S.W.2d 
341—Clark v. Clark, App., 306 S.W. 
2d 641—Parenteau v. Parenteau, 
App., 305 S.W.2d 723—Light v. 
Light, App., 296 S.W.2d 146—May 
V. May, App., 294 S.W.2d 627— 
Dietrich v. Dietrich, App., 294 S.W. 
2d 669—White v. White, App., 290 
S.W.2d 178—^Thomas v. Thomas, 
App., 288 S.W.2d 689, certiorari de¬ 
nied 77 S.Ct. 98, 362 U.S. 873, 1 L. 
Ed.2d 77—^Ames v. Ames, App., 284 
S.W.2d 888—Simmons v. Simmons, 
App., 280 S.W.2d 877—Noll v. Noll, 
App., 277 S.W.2d 863—Sellars v. 
Sellars, App., 274 S.W.2d 609— 
Richardson v. Richardson, App., 270 
S.W.2d 68—^Kinder v. Kinder, App., 
267 S.W.2d 356—^Prudot v. Stevens, 
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App., 266 S.W.2d 766—Cadenhead v. 
Cadenhead, App., 265 S.W.2d 426— 
Taubin v. Taubin, App., 263 S.W.2d 
466—^Luckett v. Luckett, App., 263 
S.W.2d 41—CoiTSrburn v. Coggburn, 
App., 256 S.W.2d 836—^Holmes v. 
Holmes, App., 261 S.W.2d 390— 
Harviel v. Harviel, App., 247 S.W. 
2d 346—^Phelps v. Phelps, 246 S.W. 
2d 838, 241 Mo.App. 1202—^Fossett 

V. Fossett, App., 243 S.W.2d 625— 
Beldt V. Beldt, App., 240 S.W.2d 983 
—^Frank v. Frank, App., 238 S.W.2d 
912—Scheer v. Scheer, App., 238 S. 

W. 2d 865—^McCormack v. Mc¬ 
Cormack, App., 238 S.W.2d 858— 
Cody V. Cody, App., 233 S.W.2d 777 
—^Dallas V. Dallas, App., 233 S.W.2d 
738—^Bryant v. Bryant, App., 232 S. 
■W.2d 199—Ramos v. Ramos, App., 
232 S.W.2d 188—Politte v. Politte, 
App., 230 S.W.2d 142—^Lowe v. 
Lowe, App., 229 S.W.2d 7—^Hoffman 
V. Hoffman, App., 224 S.W.2d 654 
—Summers v. Summers, App., 222 
S.W.2d 514-Phillips v. Phillips, 
App., 219 S.W.2d 249—Crum v. 
Crum, App., 217 S.W.2d 716—O’¬ 
Donnell V. O’Donnell, App., 216 S. 
■W.2d 764—^Patterson v. Patterson, 
App., 216 S.W.2d 761—Elliston v. 
Blliston. App., 216 S.W.2d 63— 
Boudinier v. Boudinier, 203 S.W.2d 
89, 240 Mo.App. 278—Rusche v. 
Rusche, App., 200 S.'W.2d 677—^Mc- 
Ginley v. McGinley, App., 170 S.W. 
2d 938—Poor v. Poor, 167 S.W.2d 
471, 237 Mo.App. 744—Ridge v. 
Ridge, App., 165 S.W.2d 294— 
Pickett V. Pickett, App., 150 S.W.2d 
687—^Johnson v. Johnson, App., 141 
S.W.2d 229—^Ijames v. Ijames, 
App., 119 S.W.2d 73—Caffey v. CJaf- 
fey, App., 118 S.W.2d 1047—Pol¬ 
lard V. Pollard, App., 98 S.W.2d 
132—Shea v. Shea, App., 94 S.W.2d 
1102—^Llewellyn v. Llewellyn, 88 
S.W.2d 236, 229 Mo.App. 1178— 
Manville v. Manville, App., 81 S.W. 
2d 382—Capps v. Capps, App., 66 
S.W.2d 661—England v. England, 
39 S.W.2d 429, 225 Mo.App. 726— 
Krebs v. Krebs, App., 24 S.W.2d 
171—^Larrabee v. Larrabee, App., 
7 S.W.2d 420—^Ryan v. Ryan, App., 
300 S.W. 1046—^Becherer v. 
Becherer, App., 299 S.W. 61—Jones 

V. Jones, App., 279 S.W. 163— 
Kahlert v. Kahlert, App., 266 S.W. 
111—^Bassett v. Bassett, App., 253 
S.W. 112, reversed on other 
grounds, Sup., 280 S.W. 430— 
Stephan v. Stephan, App., 242 S. 

W. 424—Methudy v. Methudy. 

App., 238 S.W. 662—Rudd v. Rudd, 
App., 238 S.W. 637—^Jones v. Jones, 
236 S.W. 481, 208 Mo.App. 632— 
Welday v. Welday, App., 232 
S.W. 1042—Carter v. Carter, App., 
229 S.W. 231—O’Hern v. O’Hern, 
228 S.W. 633, 206 Mo.App. 

651—^Revercomb v. Revercomb, 
App., 222 S.W. 899—Kashka 
V. Kashka, App., 220 S.W. 1035 
—Milster v. Milster, 209 S.W. 
620, 200 MoAdp. 603—Holker v. 


Nolker, App., 208 S.W. 128—Weh- 
renbrecht v. Wehrenbrecht, 207 S. 
W. 290, 200 Mo.App. 452—^Davis v. 
Davis, App., 206 S.W. 680. 

Mont.—Dockins v. Dockins, 266 P. 
398, 82 Mont. 218. 

Neb.—^Hodges v. Hodges, 47 N.W.2d 
361, 164 Neb. 178—Peterson v. 

Peterson, 46 N.W.2d 126, 153 Neb. 
727—Green v. Green, 26 N.W.2d 299, 
148 Neb. 19. 

N.D.—^Darkenwald v. Darkenwald, 66 
N.W.2d 67—Swanson v. Swanson, 
28 N.W.2d 73, 75 N.D. 332. 

Okl.—Olinghouse v. Olinghouse, 265 
P.2d 711—Riley v. Riley, 45 P.2d 
466, 172 Okl. 460—McAdoo v. Mc- 
Adoo, 277 P. 943, 137 Okl. 12—Hink 
V. Hink, 268 P. 282, 131 Okl. 164— 
Allred v. Allred, 267 P. 842, 131 
Okl. 65—Cox V. Cox, 261 P. 648, 
128 Okl. 101—Privett v. Privett, 
220 P. 348, 93 Okl. 171—Large v. 
Large, 219 P. 292, 95 Okl. 284. 

Pa.—Bobst V. Bobst, 64 A.2d 898, 357 
Pa. 441—^Dash v. Dash, 63 A.2d 89, 
357 Pa. 125—Santer v. Santer, 188 
A. 631, 324 Pa. 140. 

McBlroy v. McElroy, 138 A.2d 
299, 186 Pa.Super. 78—^Politylo v. 
Politylo, 96 A.2d 241, 173 Pa.Super. 
223—^Kranch v. Kranch, 84 A.2d 230, 
170 Pa. Super. 169—Parcella v. Par- 
cella, 67 A2d 676, 165 Pa.Super. 218 
—^Tatem v. Tatem, 64 A.2d 614, 164 
Pa.Super. 307—Brown v. Brown, 63 
A.2d 130, 163 Pa.Super. 490—^Friess 
V. Friess, 39 A2d 151, 156 Pa.Super. 
38—Mitchell v. Mitchell, 16 A.2d 
725, 142 Pa.Super. 699—^Hess v. 
Hess, 200 A. 167, 131 Fa.Super. 601 
—^Hepworth v. Hep worth, 196 A. 
924, 129 Pa,Super. 360—^Leiding v. 
Leiding, 193 A. 88, 127 Pa.Supcr. 
392—Campbell v. Campbell, 190 A. 
636, 126 Pa.Super. 190—^Bonomo v. 
Bonomo, 187 A. 222, 123 Pa.Super. 
461—Winner v. Winner, 186 A. 246, 
122 Pa.Super. 382—Sloan v. Sloan, 
186 A. 219, 122 Pa.Super. 238— 
Upperman v. Upperman, 181 A. 262, 
119 Pa, Super. 341—Strathern v. 
Strathern, 179 A 915, 118 Pa.Supor. 
479—Walsh v. Walsh, 178 A. 399, 
117 Pa.Super. 679—^Picciano v. Pic- 
ciano, 168 A. 488, 110 Pa.Super. 189 
—Dailey v. Dailey, 161 A. 476, 105 
Pa.Super. 461—Auerbach v. Auer¬ 
bach, 98 Pa.Supor. 869—^Eynon v. 
Eynon, 88 Pa.Super. 519—Burns 

V. Burns, 84 Pa.Super. 489—^Zettlc- 
moyer v. Zettlemoyer, 79 Pa.Super. 
405. 

White V. White, 27 Del.Co. 391. 
S.C.—^Forester v. Forester, 86 S.E.2d 
187, 226 S.C. 311, 

Tenn.—Schwalb v. Schwalb, 282 S.W. 

2d 661, 39 Tenn.App. 306. 

Tex.—Gunther v. Gunther, Civ.App., 
297 S.W.2d 725—Resendez v. Rescn- 
dez. Civ. App., 282 S.W.2d 318— 
Cline V. Cline, Civ.App., 243 S.W.2d 
244, error dismissed—^Ritch v. 
Ritch, Civ.App., 242 S.W.2d 210— 
Golden V. Golden, Civ.App., 238 S. 

W. 2d 619—^Robinson v. Robinson 
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Civ.App., 235 SAV.2d 228—Gomea 

V. Gomez, Civ.App., 234 S.W.2d 941 
—^Moore v. Moore, Civ.App., 213 S.. 

W. 2d 724—Train v. Train, Civ.App., 
209 S.W.2d 212—^Harrell v. Harrell, 
Civ.App., 206 S.W.2d 109—Cohen 

V. Cohen, Civ.App., 194 S.W.2d 273 
—^Rocha V. Rocha, Civ.App., 185 S. 

W. 2d 499—Callender v. Callender,. 
Civ.App., 167 S.W.2d 800. 

Utah.—Graziano v. Graziano, 321 P. 
2d 931, 7 Utah 2d 187—Wilson v. 
Wilson, 296 P.2d 977, 5 Utah 2d 79^ 
—^MacDonald v. MacDonald, 236 P. 
2d 1066, 120 Utah 673—Alldredge. 

V. Alldredge, 229 P.2d 681, 119 Utah, 
604, 34 A.L.R2d 305—Johnson v. 
Johnson, 162 P.2d 426, 107 Utah 
147. 

Wash.—Williams v. Williams, 279 P. 

740, 163 Wash. 328. 

19 C.J. p 193 note 30. 

Sufficiency to meet evidence xegnire-. 
ment of statute 

It is duty of court of civil appeals* 
on appeal in a divorce action to ex¬ 
amine evidence not only to determine 
whether or not facts testified to sup¬ 
port ultimate conclusion of legal* 
cruelty, but also to determine wheth¬ 
er or not such facts have been sulB-- 
ciently developed to meet full and* 
satisfactory evidence requirement of* 
statute. 

Tex.—Gunther v. Gunther, Civ.App.,^ 
297 S.W.2d 725. 

Extrinsic fraud 

(1) Where extrinsic fraud in pro¬ 
curement of divorce decree is clearly 
shown by evidence, appellate court 
will set aside decree although lower- 
court has refused to do so. 

Pa.—Cox'tese v. Cortese, 63 A.2d 420,. 
163 Pa.Super. 653. 

(2) Evidence of husband’s knowl¬ 
edge of residence of wife’s relatives- 
and of his contacts with wife, her 
relatives and her attorney prior to- 
and pending divorce action, where* 
service was by publication, estab¬ 
lished fraudulent concealment of' 
knowledge of wife’s address so as to 
deprive wife of notice of proceedings, 
and required that divorce decree be¬ 
set aside by reviewing court. 

Pa.—Cortese v. Cortese, supra. 

Xtvldenoe la record 

(1) In divorce case, court of ap¬ 
peals decides case anew from evi¬ 
dence in recox'd. 

Mo.—^Dennis v. Dennis, App., 289 S. 

W. 16. 

(2) Where chancellor without mak¬ 
ing any finding as to sanity or in¬ 
sanity of defendant refused to grant 
divorce on ground of Insanity because- 
he was unable to find that defendant 
had been confined in insane asylum 
or similar institution for three years- 
before filing of bill, appellate court 
being unable to agree with such find¬ 
ing was required to pass on ques¬ 
tion of sanity or insanity from print-- 
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the appellate court as well as the trial court,68.6 al¬ 
though a different rule exists in some states confin¬ 
ing the jurisdiction of appellate courts to a review 
of errors of law in suits in equity and actions at law 
indiscriminately.^® 

§ 194(7).-Sufficiency of Evidence 

Unless palpably wrong, a decree In divorce proceed¬ 
ings will not, as a rule, be disturbed where the record 
amply supports the decree, or if the Judgment is sus¬ 
tained by competent evidence, or where the evidence is 


DIVORCE §§ 194(6)-194(7) 

conflicting, much deference being given on appeal to de¬ 
cisions of the trial court with respect to the weight of the 
evidence and the credibility of the witnesses. 

Unless the decree is palpably wrong®®*®® or mani¬ 
festly against the weight of the evidence,®®*®® or un¬ 
less the evidence in support of the decree is so slight 
as to indicate an abuse of discretion,®®*®® a decree 
granting or refusing a divorce will not, as a rule, be 
disturbed where the record amply supports the 
decree,®®*®® where the judgment is sustained by com¬ 
petent evidence,®®*'^® or where the evidence is con¬ 


ed record without benefit of chancel¬ 
lor’s opinion. 

Md.—Dodrer v. Dodrer, 37 A.2d 919, 
183 Md. 413. 

Review to ascertaliL ezlstence of 
srround for conclusloiLs 
Evidence in divorce action is re¬ 
viewed only to ascertain whether 
there was ground for trial judge’s 
conclusions. 

Del.—Thompson v. Thompson, 140 A. 

697, 3 W.W.Harr. 593. 

In Massachusetts 

(1) On appeal from decree in suits 
for divorce, reviewing court should 
examine evidence and decide case 
on its own judgment, on questions of 
fact as well as law. 

Mass.—^Donovan v. Donovan, 71 N. 
E.2d 580, 320 Mass. 764—Redding- 
ton V. Reddington, 69 N.B.2d 776, 
317 Mass. 760, 159 A.L.R. 1448—• 
Levanosky v. Levanosky, 42 N.B. 
2d 561, 311 Maas. 638—Callan v. 
Callan, 181 N.B. 736, 280 Mass. 37— 
Hersey v. Herscy, 171 N.E. 816, 271 
Mass. 545, 70 A.L.R. 518. 

(2) It has been held, however, that 
the decision of the lower court on a 
question of fact cannot be reversed. 
Mass,—Leavitt v. Leavitt, 118 N.B. 

262, 229 Mass. 196. 

19 C.J. p 193 note 31. 

sas Tex.—Gunther v. Gunther, Civ, 
App., 297 S.W.2d 726—Ritch v, 
Rltch, Civ.App., 242 S.W.2d 210. 

69. Ill.—^Martin v. Martin, 64 N.B.2d 
379, 327 IlhApp. 652. 

Me.—Thompson v. Thompson, 9 A, 
888, 79 Me. 286. 

Ohio.—Keath v. Koath, 71 N.E.2d 620, 
78 Ohio App. 617. 

19 aJ. p 193 note 31. 

la Indiana 

(1) Where trial judge has per¬ 
formed his duty to inquire into facts 
to discover if complaining party 
should be denied a divorce because 
of his own misconduct, it is not 
province of supreme court to disturb 
his decision except for errors of law. 
Ind.—Sosthelm v. Sostheim, 32 N.B. 

2d 609, 218 Ind. 352. 

(2) Appellate court will review evi¬ 
dence to determine whether uncon¬ 
tradicted facts present legal ground 
for divorca 


Ind.—^Eward v. Eward. 126 N.B. 468, 
72 Ind.App. 638. 

59.50 Ala.—-Winning v. Winning, 78 
So.2d 303, 262 Ala. 258—Channell 

V. Channell, 67 So.2d 649, 267 Ala. 
85—Wilson v. Wilson, 67 So.2d 519, 
267 Ala. 135—Crittenden v. Crit¬ 
tenden, 54 So.2d 489, 266 Ala. 219— 
George v. George, 60 So.2d 744, 265 
Ala. 190—^Butler v. Butler, 48 So. 
2d 318, 254 Ala. 376—White v. 
White, 21 So.2d 436, 246 Ala. 607 
—Sills V. SiUs, 19 So.2d 521, 246 
Ala. 166—Ray v. Ray, 18 So.2d 273, 
245 Ala. 691. 

La.—^Rayner v. Rayner, 46 So.2d 637, 
216 La. 1099—Sampognaro v. Sam- 
pognaro, 29 So.2d 581, 211 La. 205. 
Mass.—^Nemet v. Nemet, 86 N.B.2d 
184, 324 Mass. 764. 

Mich.—Arnold v. Arnold, 62 N.W.2d 
211. 332 Mich. 542. 

Mo.—Pickett v. Pickett, App., 160 S. 

W. 2d 687. 

Okl.—Wright v. Wright, 303 P.2d 
428. 

Or.—Puller v. Puller, 151 P.2d 979, 
176 Or. 136. 

R.I.—Boger v. Boger, 139 A.2d 147— 
Miller v. Miller, 139 A.2d 86—Whit¬ 
comb V. Whitcomb, 133 A.2d 746— 
Le Blanc v. Le Blanc, 76 A.2d 207, 
77 R.I. 300—^Blron v. Biron, 45 A. 
2d 160, 70 R.I. 329—Gardella v. 
Gardella, 19 A.2d 307, 66 R.I. 382 
—Barber v. Barber, 17 A.2d 28, 66 
R.I. 29. 

Wash.—Swanson v. Swanson, 188 P. 
2d 116, 29 Wash.2d 650. 

59.55 Ill.—^Marcy v. Marcy, 79 N.B. 
2d 207, 400 III. 162. 

Alexander v. Alexander, 143 N. 
E.2d 66, 14 Ill.App.2d 110—Burrell 
V. Burrell, 139 N.E.2d 850, 12 Ill. 
App.2d 471—^McCartney v. McCart¬ 
ney, 99 N.E.2d 632, 343 IlLApp. 633 
—Mason v. Mason, 95 N.E.2d 522, 
342 IlLApp. 140—Nolan v. Nolan, 
92 N.B,2d 671, 341 IlLApp. 68— 
Indorante v. Indorante, 90 N.E.2d 
663, 339 IlLApp. 577—^Lerchie v. 
Lerchie, 71 N.B.2d 640, 330 IlLApp. 
457. 

Ohio.—Muntzinger v. Muntzinger, 101 
N.E.2d 227, 89 Ohio App. 281— 
Geiger v. Geiger, 72 N.B.2d 766, 80 
Ohio App. 161. 

Okl.—Creech v, Creech, 292 P.2d 376 
—-Olinghouse v. Olinghouse, 266 P. 
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2d 711—Plunkett v. Plunkett, 261 
P.2d 221—Lawson v. Lawson, 236 
P.2d 683, 205 Okl. 215—Jackson v. 
Jackson, 205 P.2d 297, 201 Okl. 292. 
7 A.L.R.2d 1410—^Hughes v. Hughes, 
194 P.2d 843, 200 Okl. 374—Gaskell 
V. Gaskell, 188 P.2d 362, 199 OkL 
691—^Weatherspoon v. Weather- 
spoon, 188 P.2d 226, 199 Okl. 643— 
Biggs V. Biggs, 185 P.2d 447, 199 
Okl. 326—^Lutke v. Lutke, 176 P.2d 
496, 198 Okl. 131—Allmon v. All- 
mon, 164 P.2d 976, 196 Okl. 329— 
Limb V. Limb, 156 P.2d 1013, 196 
Okl. 249—Boles v. Boles, 149 P.2d 
602, 194 Okl. 261—Haynes v. 

Haynes, 126 P.2d 66, 190 Okl. 696 
—^Nelson v. Nelson, 117 P.2d 110, 
189 Okl. 318. 

W.Va.—Smith v. Smith, 24 S.B.2d 
902, 126 W.Va. 489. 

Great preponderance against finding 
required to justify reversal 
To justify reversal of judgrment 
denying divorce, record should show 
great preponderance of evidence 
against findings of trial court. 

Cal,—^Hatton v. Hatton, 68 P. 1016, 
136 C. 363. 

Fallon V. Fallon. 189 P.2d 766, 83 
C.A.2d 798. 

59.60 Cal.—^Keener v. Keener, 116 P. 
2d 1, 18 C.2d 446. 

Wasserstrom v. Wasserstrom, 
294 P.2d 497, 139 C.A.2d 798— 
Griffith V. Griffith, 277 P.2d 850, 129 
C.A.2d 803—^Lawrle v. Lawrie, 242 
P.2d 920, 110 C.A.2d 380—^Brainard 
V. Brainard, 186 P.2d 990, 82 C.A.2d 
478—^McGann v. McGann, 186 P.2d 
424, 82 C.A.2d 382—Serns v. Serns, 
161 P.2d 417, 70 C.A.2d 627—Scheibe 

V. Scheibe, 134 P.2d 836, 67 C.A.2d 
336, followed in 134 P.2d 841, 57 C. 
A.2d 1019. 

59.65 Mich.—^Irvine v. Irvine, 63 N. 

W. 2d 618, 339 Mich. 376—Juda v. 
Juda, 41 N.W.2d 883, 327 Mich. 321. 

N.C.—Phillips V. Phillips. 86 S.B.2d 
95, 241 N.C. 617. 

Wash.—Pint v. Pint, 131 P.2d 426, 15 
Wash.2d 443. 

59.70 Ariz.—Collier v. Collier, 242 P. 
2d 637, 73 Ariz. 405—^Henderson v. 
Henderson, 121 P.2d 437, 68 Ariz. 
514, 59 Ariz. 53. 

Ark.—^Mewbern v. Mewbem. 146 S.W. 
2d 708, 201 Ark. 741. 
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§ 194(7) DIVORCE 

flicting.®^ This is especially true, and the rule is | especially applicable, where the decree refuses a 


Cal.—Hopkins v. Detrick, 217 P.Sd 
78, 97 C.A.2d 60, followed in 217 P. 
2d 84, 97 C.A.2d 929—Tompkins v. 
Tompkins, 187 P.2d 840, 83 C.A.2d 
71. 

Colo.—^Pierre v. Pierre, 212 P.2d 105, 
120 Colo. 542. 

Hawaii.—^Blackburn v. Blackburn, 41 
Hawaii 37. 

Ill.—Elston V. Elston, 100 N.E.2d 
636, 344 IlLApp. 233. 

Ind.—Sostheim v. Sostheim, 32 N.B. 
2d 699, 218 Ind. 352. 

Van Antwerp v. Van Antwerp, 
122 N.B.2d 137, 126 Ind.App. 66— 
Smiley v. Smiley, 61 N.B.2d 98, 114 
Ind.App. 138—Ringenberg v. Ring- 
enberg, 38 N.B.2d 870, 110 Ind.App. 
290. ! 

Kan.—^Hoppe v. Hoppe, 312 P.2d 215, 
181 Kan. 428—^Jackson v. Jackson, 
264 P.2d 1087, 176 Kan. 418—Tuley 

V. Tuley, 211 P.2d 95, 168 Kan. 106 
—Hoffman v. Hoffman, 135 P.2d 
887, 156 Kan. 647. 

Ky.—Bartley v. Bartley, 220 S.W.2d 
850, 310 Ky. 332—Watson v. Wat¬ 
son, 209 S.W.2d 84, 306 Ky. 718. 
Mo.—M. V. G., App., 301 S.W.2d 866— 
Possett V. Possett, App., 243 S.W.2d 
625—^Pickett v. Pickett, App., 160 S, 

W. 2d 587. 

MCont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211 . 

Neb.—Shomaker v. Shomaker, 88 N. 

W.2d 221, 166 Neb. 164. 

Nev.—Ormachea v. Ormachea, 217 P. 
2d 355, 67 Nev. 273. 

Ohio.—^Dursa v. Dursa, App., 160 N.B. 
2d 306—^Muntzinger v. Muntzinger, 
101 N.B.2d 227, 89 Ohio App. 281— 
Jones V. Jones, App., 68 N.B.2d 680. 
Or.—Pachkofsky v, Pachkofsky, 236 
P.2d 320, 192 Or. 627. 

R.I.—Boger v. Roger, 139 A.2d 147, 
Va.—Nix V. Nix. 41 S.E.2d 346, 186 
Va. 14. 

W.Va.—Smith v. Smith, 70 S.E.2d 253, 
138 W.Va. 388. 

Wyo.—Carman v. Garman, 136 P.2d 
517, 59 Wyo. 1. 

Presumptions as to evidence see su¬ 
pra § 194 (3). 

Judgment supported by full and sat¬ 
isfactory evidence 

Tex.—^Howell v. Howell, Civ.App., 206 
S.W.2d 616, certified question an¬ 
swered 210 S.W.2d 978, 147 Tex. 
14. 

If substantial evidence appears in 
record to support challenged decree, 
appellate court will not interfere. 
Pla.—^Bagwell v. Bagwell. 14 So.2d 
841, 163 Pla. 471. 

Oorroboration 

Where there was some corrobora¬ 
tion present in divorce action which 
satisfied trial court of truthfulness 
of libelant’s testimony, appellate 
court could not say that it was er¬ 
ror not to require further corrobora¬ 


tion, since weight of evidence was 
primarily for determination of trial 
court. 

Vt.—Gulbord v. Guibord, 44 A.2d 168, 
114 Vt. 278. 

Strong showing required to disturb 
decree 

A strong showing is required to 
disturb a divorce decree on ground of 
insufficiency of evidence when chan¬ 
cellor had the parties and their wit¬ 
nesses before him and where he made 
finding of fact in support of his de¬ 
cree. 

Fla.—Snider v. Snider, 21 So.2d 646, 
155 Fla. 788. 

6a Ala.—George v. George, 60 So.2d 
744, 255 Ala. 190. 

Ariz.—^Dickason v. Dickason, 12 P.2d 
280, 40 Ariz. 377—^Moore v. Moore, 
216 P. 244, 26 Ariz. 282. 

Ark.—Williamson v. Williamson, 204 
S.W.2d 785, 212 Ark. 12—Porchor 
v. Porcher, 124 S.W.2d 4, 197 Ark. 
1176. 

Cal.—Clewett v. Clewett, 289 P.2d 
612, 136 C.A.2d 913—Nemer v. Ne- 
mer, 264 P.2d 661, 117 C.A.2d 35— 
Krull V. Krull. 233 P.2d 13, 105 C. 
A.2d 66—Davidson v. Davidson, 204 
P.2d 71, 90 C.A.2d 809—Speers v. 
Speers, 287 P. 138, 105 C.A. 254— 
Thoele v. Thoele, 283 P. 1001, 102 
C.A, 387—Lane v. Lane, 248 P. 686, 
78 C.A. 326—Coops V. Coops, 248 P. 
286, 78 C.A. 282—^Borkhoim v. Bork- 
heim, 223 P. 429, 65 C.A. 218—Mor¬ 
row V. Morrow, 214 P. 239, 60 G.A. 
688 . 

D.C.—^Bacon v. Bacon, 169 P.2d G79, 
83 U.S.APP.D.C. 313—Snow v. Snow, 
48 App.D.C. 448. 

Pla.—^Barco v. Barco, 34 So.2d 879, 
160 Pla. 389—McMlchaol v. Mc- 
Michaol, 28 So.2d 692, 158 Pla. 413 
—^Boyer v. Boyer, 20 So.2d 899, 155 
Fla. 561—Bickncll v. Birkncll, 14 
So.2d 664, 153 Pla. 354—Justice v. 
Justice, 3 So.2d 608, 148 Pla. 5— 
Tomberlin v. Tomberlin, 109 So. 48, 
145 Pla. 264—Charabors v. Cham¬ 
bers, 192 So. 204, 140 Pla. 739— 
Jessen v. Jessen, 191 So. 70S, 140 
Pla. 670—Burns v, Burn.s, 185 So. 
328, 135 Fla, 619—BVanc.ls v. Fran¬ 
cis, 182 So. 833, 133 Pla, 495—Gil¬ 
bert V. Gilbert, 178 So. 405, 330 Pla. 
647—^Holmes v. Holmes, 176 So, 754, 
129 Pla. 700—^Troeger v. Troeger, 
175 So. 794, 128 Pla. 806—Welch v. 
Welch, 162 So. 173, 112 Flo. 690— 
Baker v. Baker, 114 So. 661, 94 Pla. 
1001 . 

Ill.—^Lemon v. Lemon, 160 N.B.2d 
608, 14 Ill. 3d 15—^I’odgornlk v. Pod- 
gornik, 63 N.E,2d 716, 392 Ill. 124 
—^Amberson v. Amberson, 181 N.B. 
826, 349 Ill. 249—Shekerjlan v. 
Shekerjian, 178 N.B. 3C5, 346 Ill. 
101 . 

Neal V. Neal, 65 N.E.2d 605, 328 
IlLApp. 314. 


Ind.—^Van Antwerp v. Van Antwerp, 
122 N.B.2d 137, 125 Ind.App. 65. 
Iowa.—^Heath v. Heath, 269 N.W. 761, 
223 Iowa 660—Goodrich v. Good¬ 
rich, 216 N.W. 609, 205 Iowa 1096. 
Kan.—Leverenz v. Leverenz, 325 P.2d 
354, 183 Kan. 79—Berndt v. Berndt, 
259 P.2d 197, 175 Kan. 134—Cur¬ 
rie V. Currie, 216 P. 1083, 114 Kan. 
37. 

Ky.—^Martin v. Martin, 224 S.W.2d 
700, 311 Ky. 445—^Bellew v. Bellew, 
199 S.W.2d 981, 304 Ky. 69—Lut- 
trell V. Luttrell, 176 S.W.2d 85, 296 
Ky. 36—^Autry v. Autry, 36 S.W.2d 
15, 237 Ky. 008—Whisman v. Whis- 
man, 14 S.W.2d 1061, 228 Ky. 277 
—Johnson v. Johnson, 209 S.W. 386, 
183 Ky. 421. 

La.—Sampognaro v. Sampognaro, 29 
So.2d 581, 211 La. 105. 

Md.—Payne v. Payne, 16 A. 2d 165, 
178 Md. 681—Spellman v. Spellman, 
182 A. 342. 169 Md. 700. 

Mich.—^Brewer v. Brower, 294 N.W. 
715, 295 Mich. 370—^Westgate v. 
Westgato, 288 N.W. 860, 291 Mich. 
18—Stratmann v. Stratmann, 282 
N.W. 914, 287 Mich. 94—Brook- 
house V. Brookhouse, 281 N.W. 673, 
286 Mich. 151—Putorbaugh v. Pu- 
terbaugh, 256 N.W. 842, 269 Mich. 
167—Jackelt v. Jackeit, 201 N.W. 
227, 229 Mich. 2C6. 

Miss.—^McKees, v. McNecs, 24 So.2d 
751. 

Mo.—Bassett V. Bassett, 280 S.W. 
430. 

Lockhart v. Lockhart, App., 271 
S.W.2d 208—^h'ossott v. Possett, 
App., 243 S.W.2d 625—Scheer v. 
Schcor, App., 238 S.\V.2d 865— 

Fite V. Fite, App., 106 S.W.2d 65 
— Olonn V. Glenn, App., 192 S.W. 
2d 629—Pickett v. Pickett, App., 
150 S.W.2d 587—Grimes v. Grimes, 
App., 139 S.W.2d 1055—IJames v. 
Ijaintw, App., 119 S.W.2d 73—Caffey 

V. Caffey, App., 118 S.W.2d 1047— 
Pollard V. Pollard, App., 98 S.W.2d 
132—Shea V. Shea, App., 94 S.W.2d 
1102—^Woods V. Woods, App,, 90 S. 

W. 2d 1070—Bowers v. Bowers, 35 

S.W.2d 39, 225 Mo.App. 1197— 

Arnold v. Arnold, 267 S.W. 950, 219 
Mo.App. 8—Holm v. Holm, App., 
251 S.W. 130. 

Mont.—Williams v. Williams, 278 P. 
1009, 85 Mont. 446. 

Nev.—Olszowy v. Olszr^wy, 107 P.2d 
701, 65 Nev. 586—Davis v. Davis, 
13 P.2d 1109, 64 Nev. 267—Clark v. 
Clark, 189 P. 676, 44 Nev. 44, re¬ 
heard 194 P. 96, 44 Nev. 44. 

N’.j.—KJaton v. Baton, 191 A. 839, 122 
N.XBq. 142. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.B.2<i 576—Veler v. Veler, 12 N.E. 
2d 783, 57 Ohio App. 155. 

Okl.—Williams v. Williams, 322 P.2d 
645—^Mobley v. Mobley, 277 P.2d 
062—Brannon v. Brannon, 250 P.2d 
447» 207 Okl. 629—Swanson v. 
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divorce to the parties to the suit.®^ Another and | similar rule applies as well to orders setting 


Swanson, 250 P.2d 40, 207 Okl. 423 
— Clark V. Clark, 202 P.2d 990, 201 
Okl. 134—Cates v. Cates, 162 P.2d 
261, 194 Okl. 414—Forrester v. For¬ 
rester, 141 P.2d 92, 193 Okl. 59— 
Kouth V. Routh, 130 P.2d 1000, 191 
Okl. 419—Nelson v. Nelson, 117 P. 
2d 110, 1S9 Okl. 318—Owen v. Owen, 
80 P.2d 62S, 183 Okl. 200—Frasier v. 
Frasier, 78 P.2d 665, 182 Okl. 611— 
Collins V. Collins, 77 P.2d 74, 182 
Okl. 246—Baker v. Baker, 56 P.2d 
1171, 177 Okl. 7—Clark v. Clark, 61 
P.2d 28, 17 7 Okl. 542—Stocker v. 
Stocker. 47 P.2d 107, 173 Okl. 64— 
Riley V. Riloy, 45 P.2d 466, 172 Okl. 
460—Barnolt v. Barnett, 13 P.2d 
104, 158 Okl. 270—^Winslow v. 

Winslow, 10 r.2d 660, 156 Okl. 260— 
McDaniels v. McDaniels, 4 P.2d 112, 
152 Okl. 258—Bussey v. Bussey, 
296 P. 401, 148 Okl. 10—^Panther v. 
Panther. 205 P. 219, m Okl. 131— 
Bruce v. Bruce, 285 P. 30, 141 Okl. 
160 — Cox V. Cox, 261 P. 548, 128 Okl. 
101—McCurdy v. McCurdy, 253 P. 
295, 123 Okl. 295—^Pope v. Pope, 243 
P. 962, 110 Okl. 188—^Finnell v. Fin- 
nell, 240 P. 62, 113 Okl. 164—^Barker 
V. Barker, 218 P. 812, 99 Okl. 103. 
Or.—^Rysdam v. Rysdam, 84 P.2d 
112, ICO Or. 163—Lee v. Lee, 43 
P.2d 182, 160 Or. 94—^La Follett v. 
La Follett, 6 P.2d 1085, 138 Or. 
411. 

Pa.— Gerhart v. Gerhart, 67 A.2d 595, 
102 Pa.Super. 252—Szily v. Szily, 
13 A.2d ni, 140 Pa.Super. 65. 

R. I.—Barber v. Barber, 17 A.2d 28, 
66 R.L 29. 

S. D.—Noel V. Noel, 271 N.W. 217, 65 
S.D. 91. 

Utah.—Lawlor v. Lawlor, 240 P.2d 
271, 121 Utah 201. 

Vt.—^Davidson v. Davidson, 9 A.2d 
114, 111 Vt. 24. 

Va.—Owen v. Owen, 7 S.B.2d 890, 175 
Va. 245—^Allcn v. Allen, 186 S.B. 
17, 166 Va. 303. 

Wash.—Yost V. Yost, 134 P.2d 79, 16 
Wash.2d 601—Meier v. Meier, 19 
P.2d 029, 172 Wash. 228. 

W.Va.—Wood V. Wood, 28 S.E.2d 423, 
126 W.Va. 189—Wolfe v. Wolfe, 
198 S.E. 209, 120 W.Va. 389. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

Wyo.—Garnian v. Carman, 136 P.2d 
617, 59 Wyo. 1—Curran v. Curran, 
65 P.2d 243, 51 Wyo. 217—Mahoney 
V. Mahoney, 209 P. 273, 43 Wyo. 157. 
19 C.J. P 193 note 32. 

Wliere libelee offered no evidence 

and moves to dismiss on exceptions 
to decree for libelant, there must be 
an affirmances if as a matter of law 
libelant’s evidence warrants the de¬ 
cree. 

Me.—Sweet v. Sweet, 109 A. 379, 119 
Me. 81. 

Suspicion of collusion 
Where matters shown by record 


in divorce action were consistent with 
absence of collusion and with theory 
that defendant felt that plaintiff was 
entitled to divorce and should not be 
hindered, and evidence established 
charge of cruelty, suspicion of col¬ 
lusion in such record was held not 
to justify reversal of decree of di¬ 
vorce. 

Ala.—Bacon v. Bacon, 172 So. 632, 
233 Ala. 482, 109 A.L.R. 830. 

Where testimony is conflicting and 
facts are close, judgment of trial 
court as to a fact issue in a divorce 
action will be yielded to by appel¬ 
late court. 

Mo.—Dietrich v. Dietrich, App., 294 
S.W.2d 669—^Holmes v. Holmes, 
App., 251 S.W.2d 390. 

In Texas 

(1) There is authority supporting 
the rule of the text. 

Tex.—Pickens v. Pickens, Civ.App., 
261 S.W.2d 744—^Best v. Best, Civ. 
App., 214 S.W.2d 806—Tims v. 
Tims, Civ.App., 201 S.W.2d 865, 
error dismissed—^Flnn v. Finn, Civ. 
App., 195 S.W.2d 679—^Moon v. 
Moon, Civ.App., 186 S.W.2d 362— 
Blackburn v. Blackburn, Civ.App., 
163 S.W.2d 261—Blackmon v. Black¬ 
mon, Civ.App., 11 S.W.2d 633. 

19 C.J. p 193 note 32. 

(2) Much latitude is allowed trial 
court in passing on grounds for di¬ 
vorce. 

Tex.—^Mobley v. Mobley, Civ.App., 
263 S.W.2d 794—Bartels v. Bar¬ 
tels, Clv.App., 227 S.W.2d 260— 
Blackburn v. Blackburn, Civ.App., 
163 S.W.2d 251—Caywood v. Cay- 
wood, Civ.App., 290 S.W. 889. 

(3) It has been said, however, that 
the rule against interfering with tri¬ 
al court’s judgment where evidence 
is conflicting does not prevail on ap¬ 
peal in divorce suit. 

Tex.—^Parks v. Parks, Civ.App., 55 S. 
W.2d 242. 

(4) Evidence must be full and sat¬ 
isfactory to appellate court to per¬ 
mit divorce decree to stand. 

Tex,—Daughtry v. Daughtry, Civ, 
App., 312 S.W.2d 967—Larson v. 
Lar,son, Civ.App., 292 S.W.2d 685— 
Rosondez v. Resendez, Civ.App., 
282 S,W.2d 318—Crum v. Crum, 
Civ.App., 282 S.W.2d 280—Hogue 
v. Hogue, Civ.App., 242 S.W.2d 673 
—^Ritch V. Rltch, Civ.App., 242 S.W. 
2d 210—Christoph v. Sims, Civ. 
App., 234 S.W.2d 901, error refused 
no reversible error-^ohen v. Co¬ 
hen, Civ.App., 194 S.W.2d 273— 
Brown v. Brown, Civ.App., 190 S.W. 
2d 730—^Mortensen v. Mortensen, 
Civ.App., 186 S.W.2d 297—Rocha 
V. Rocha, Civ.App., 186 S.W.2d 499 
—Mayen v. Mayen, Civ.App., 177 
S.W.2d 240—Callender v. Callender, 
Civ.App., 167 S.W.2d 800—Parker v. 
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Parker, Civ.App., 165 S.W.2d 926— 
Parks V. Parks, Civ.App., 55 S.W. 
2d 242—^Hickman v. Hickman, Civ. 
App., 20 S.W.2d 1073—Perez v. Per¬ 
ez, Civ.App., 5 S.W.2d 223—Jasper 
V. Jasper, Civ.App., 2 S.W.2d 468— 
Aylesworth v. Aylesworth, Civ. 
App., 292 S.W. 963—Oliver v. Oli¬ 
ver, Civ.App., 283 S.W. 641—^Blake 

V. Blake, Civ.App., 263 S.W. 1075. 

(5) Whether evidence supporting 
divorce decree is full and satisfactory 
is question of fact for reviewing 
court and is determined from state¬ 
ment of facts. 

Tex.—Moore v. Moore, Civ.App., 213 
S.W.2d 724. 

(6) If evidence in divorce case is 
pronounced clear and satisfactory by 
trial court, and no more than an is¬ 
sue of credibility is involved on ap¬ 
peal, such evidence must be accept¬ 
ed as clear and satisfactory by appel¬ 
late court. 

Tex.—^Turner v. Turner, Civ.App., 
289 S.W.2d 836—Mortensen v. Mort¬ 
ensen, Civ.App., 186 S.W.2d 297. 

61. Ala.—^Moor v. Moor, 99 So. 316, 
211 Ala. 66. 

Fla.—Grossman v. Grossman, 90 So. 
2d 116—McDade v. McDade, 146 
So. 228, 107 Fla. 552. 

Ky.—Nall v. Nall, 64 S.W.2d 453, 251 
Ky. 125. 

Mich.—Craft v. Craft, 4 N.W.2d 709, 
302 Mich. 414. 

Mo.—Nelson v. Nelson, App., 242 S. 

W. 1002. 

Ohio—^Jones v. Jones, App., 68 N.B. 
2d 680. 

Or.—^Parber v. Farber, 195 P. 346, 
99 Or. 210. 

Tex.—^Kreiter v. Kreiter, Civ.App., 
137 S.W.2d 184—Buckner v. Buck¬ 
ner, Civ. App., 27 S.W.2d 311— 
Heard v. Heard, Civ.App., 272 S.W. 
501. 

Va.—Black v. Black, 114 S.B. 692, 
134 Va. 246. 

19 C.J. p 194 note 33. 

Insufflcieiicy of evidence to Justify 
verdict of divorce 
Where plaintiff failed to make out 
a case which would justify a verdict 
of divorce in her favor under evi¬ 
dence, and verdict for defendant was 
demanded, no other assignments of 
error would be considered on plain¬ 
tiff’s appeal. 

Ga.—^Adams v. Adams, 24 S.E.2d 683, 
195 Ga. 479. 

OvermllDg motion for new trial 
In action by wife for divorce, over¬ 
ruling of wife’s motion for new trial 
on ground that evidence showed that 
husband had been guilty of excesses, 
cruel treatment, and outrages to¬ 
ward wife, will not be disturbed, 
where evidence is sharply conflicting, 
jury and judge being best judges of 
credibility and effect. 
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aside or refusing to set aside a divorce decree, ever, with respect to an issue as to which the chan- 
rulings on motion for change of venue,®^ and or- cellor made no findings.®^-® 
ders on motion to retax costs.®^ The rule that the 

appellate court should not substitute its judgment Much deference is given on appeal to decisions 
for that of a chancellor arrived at by resolving of the trial court with respect to the weight of the 


conflicts of evidence has been held 


Tex.—Heard v. Heard, Civ.App., 272 
S.W. 601. 

Theory of case 

Denial of divorce cannot be set 
aside if it is supported by the evi¬ 
dence on any legitimate theory of the 
case. 

N.H.—Johnson v. Johnson, 112 A. 399, 
80 N.H. 15. 

Absenoe of brief for appdUee 
Decree denying divorce will not be 
disturbed, although no brief is died 
for appellee, unless case made by 
plaintiff clearly shows grounds. 

Ind.—^Poster v. Poster, 138 N.E. 360, 
79 Ind.App. 345. 

62. Cal.—Gane v. Gane, 66 P.2d 948, 
6 C.2d 145—Coward v. Coward, 44 
P.2d 358, 3 C.2d 340. 

Kellett v. Kellett, 294 P. 756, 110 
C.A. 691. 

Ill.—Browning v. Browning, 113 N. 
E.2d 182. 360 Ill.App. 502—Van- 
curen v. Vancuren, 109 N.B.2d 226, 
348 I11.APP. 361. 

N.H.—Sandberg v. Sandberg, 125 A. 
259, 81 N.H. 317. 

Okl.—Nolen v. Nolen. 167 P.2d 68, 
196 Okl. 584—Hoel v. Hoel, 138 P. 
2d 72, 192 Okl. 541. 

Safflolehoy to support decree 
Insudlciency of evidence to support 
a decree of divorce was not before 
the court on appeal from an order re¬ 
fusing to set aside a default. 

Cal.—^Anderson v, Anderson, 204 P. 
426, 66 C.App. 87. 

63. Wash.—^McCallum v, McCallum, 
279 P. 88, 163 Wash. 1. 

64. Cal.—^Dracovich v. Dracovlch, 
200 P. 44, 63 C.A. 361. 

64.5 Pla.—^Benson v. Benson, App., 
102 So.2d 748. 

65. Cal.—Jansen v. Jansen, 16 P.2d 
777, 127 C.A. 294—Gray v. Gray, 
13 P.2d 862, 126 C.A. 203—Wilson 
v. Wilson. 13 P.2d 376, 124 C.A. 656 
—^Dupes V. Dupes, 184 P. 425, 43 C. 
A. 67. 

Ill.—Surratt v. Surratt, 146 N.B.2d 
694, 12 ni.2d 21. 

Kan.—Busley v. Busley, 224 P. 922, 
115 Kan. 725. 

Mass.—Quigley v. Quigley, 38 N.E.2d 
624, 310 Mass. 415. 

Mich.—Maynard v. Maynard, 45 N.W. 

2d 66. 329 Mich. 247. 

Minn.—Rhoads v. Rhoads, 292 N.W. 
760, 208 Minn. 61. 

Mo.—May v. May, App., 294 S.W.2d 
627—^Possett V. Possett, App., 243 
S.W.2d 626. 

Mont.—Stefonick v. Stefonick, 167 P. 


ot to apply, how- | evidence's and 

2d 848, 118 Mont. 486, 164 A.L.R. 

1211 . 

Nev.—Black v. Black, 228 P. 889, 48 
Nev. 220. 

Ohio.—^Williams v. Williams, App., 70 
N.E.2d 477. 

Pa.—^Huston v. Huston, 197 A. 774, 
130 Pa.Super. 601. 

Tex.—^Larson v. Larson, Civ.App., 292 
S.W.2d 685—^Pinn v. Finn, Civ.App., 
195 S.W.2d 679—Day v. Day, Civ. 
App.. 142 S.W.2d 394—Bell v. Bell, 
Civ.App., 135 S.W.2d 646—Hickman 
V. Hickman, Civ.App.. 20 S.W.2d 
1073—^Rauch v. Rauch. Civ.App., 237 
S.W. 334—Reilly v. Reilly, Civ.App., 
233 S.W. 379—Wagley v. Wagley, 
Civ.App., 230 S.W. 493—^Dickerson 
V. Dickerson, Civ.App., 207 S.W. 
941. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

Determination of weight of evidence 
as duestion for trier of facts gen¬ 
erally see supra § 150. 

66. Cal.—Gray v. Gray, IS P.2d 862, 
126 C.A. 203—Wilson v. Wilson, 13 
P.2d 376, 124 C.A. 655—Meyer v. 
Meyer, 255 P. 767, 82 C.A. 313. 

Conn.—Swist v. Swist, 140 A. 820, 107 
Conn. 484—^Beck v. Beck, 129 A. 
275, 102 Conn. 765. 

D.C.—Allen v. Allen, 286 P. 962, 62 
App.D.C. 228. 

Hawaii.—^Daitoku v. Daitoku, 39 
Hawaii 276. 

Ill.—Surratt v, Surratt, 146 N.B.2d 
694, 12 I11.2d 21—^Marcy v. Marcy, 
79 N.B.2d 207, 400 Ill. 162. 

Tarvid v. Tarvid, 134 N.B,2d 625, 
10 lU.App.2d 153—^Elston v. Elston, 
100 N.B,2d 635, 344 Ill.App. 233— 
Nolan V. Nolan, 92 N.B.2d 671, 341 
Ill.App. 68—Ryan v. Ryan, 63 N.E. 
2d 283, 321 IlLApp. 467. 

Ind.—^Mendenhall v. Mendenhall, 64 
N.E.2d 806, 116 Ind.App. 645. 

Iowa.—^Bouska v. Bouska, 86 N.W.2d 
884. 

Kan.—Lamer v. Lamer, 228 P.2d 718, 
170 Kan. 679. 

Ky.—Stiles v. Stiles. 6 S.W.2d 679, 
224 Ky. 526. 

La,—Johnson ▼. Goodlett, 93 So. 99, 
152 La. 294. 

Md.—Weintraub v. Weintraub, 132 
A.2d 847, 214 Md. 38—Thurlow v. 
Thurlow, 129 A.2d 170, 212 Md. 222 
—^Miller v. Miller, 104 A.2d 921, 204 
Md. 509—Sullivan v. Sullivan, 87 
A.2d 604, 199 Md. 594—^Mountford 
V. Mountford, 19 A.2d 178, 179 Md. 
697. 

Mich.—Owens v. Owens, 29 N.W.2d 
694, 319 Mich. 285—Weronka v. 
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the credibility of the witnesses,®® 

Weronka, 278 N.W. 660, 283 Mich. 
493. 

Minn.—Rhoads v. Rhoads, 292 N.W. 
760, 208 Minn. 61. 

Mo.—^Price v. Price, App., 311 S.W.2d 
341—Clark v. Clark, App.. 306 S.W. 
2d 641—Parenteau v. Parenteau, 
App., 305 S.W.2d 723—M. v. G., 
App., 301 S.W.2d 865—May v. May, 
App., 294 S.W.2d 627—White v. 
White, App., 290 S.W.2d 178— 
Thomas v. Thomas, App., 288 S.W. 
2d 689, certiorari denied 77 S.Ct. 98, 
362 U.S. 873, 1 L.Ed.2d 77—Biker- 
mann v. Blkermann, App., 283 S.W. 
2d 391—Campbell v. Campbell, 
App., 281 S.W.2d 314—Noll v. Noll, 
App., 277 S.W.2d 853—Cadenhead 

V. Cadenhead. App., 265 S.W.2d 426 
—Taubin v. Taubin, App., 263 S.W. 
2d 466—^Pipkin v. Pipkin, App., 255 
S.W.2d 66—Phelps v. Phelps, 246 
S.W.2d 838, 241 Mo.App. 1202—Pos- 
sett V. Possett, App., 243 S.W.2d 
626—Bryant v. Bryant, App., 232 S. 

W. 2d 199—^Ramos v. Ramos, App., 
232 S.W.2d 188—Lowe v. Lowe, 
App,, 229 S.W.2d 7—Charles v. 
Charles, App., 208 S.W.2d 476— 
Mistier v. Mistier, App., 202 S.W.2d 
513—Williamson v. Williamson, 
App., 164 S.W. 2d 606—Zamzow v. 
Zamzow, App., 169 S.W.2d 346. 

Mont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211 . 

Neb.—^Dwinnell v. Dwinnell, 86 N.W. 
2d 679, 166 Neb. 666—^Abramson v. 
Abramson, 74 N.W.2d 910, 161 Neb. 
782—Sewell v. Sewell, 69 N.W.2d 
649, 160 Neb. 173—Pestel v. Pestel, 
64 N.W.2d 299, 168 Neb. 611, re¬ 
hearing denied 66 N.W.2d 233, 159 
Neb, 66—Schlueter v. Schlueter, 62 
N.W.2d 871, 168 Neb. 233—Wake¬ 
field V. Wakefield, 61 N.W.2d 208, 
167 Neb. 611—Messer v. Messer, 69 
N.W.2d 395, 167 Neb. 312—Klllip v. 
Killip, 67 N.W.2d 147, 166 Neb. 679 
—Hodges v. Hodges, 47 N.W.2d 361, 
164 Neb. 178—Stefan v. Stefan. 39 
N.W.2d 918, 162 Neb. 23—Trevett v. 
Trevett, 38 N.W.2d 332, 161 Neb. 
617—Sell V. Sell, 29 N.W.2d 877, 148 
Neb. 869. 

Nev.—Black v. Black, 228 P. 889, 48 
Nev. 220. 

N.H.—^Dubreuil v. Dubreuil, 84 A.2d 
305, 93 N.H. 14. 

Ohio.—Williams v. Williams, App., 79 
N.E.2d 477. 

Or.-Moir v. Moir, 263 P.2d 900, 197 
Or. 399. 

ra.—Wick V. Wick, 42 A.2d 76^ 352 
Pa. 25. 



27A C.J.S. 


DIVORCE § 194(7) 


although the rule does not operate to eliminate the 
necessity for evidence corroborating the facts es¬ 
sential to the obtaining of a divorce. 

Furthermore, it has been held that, although the 
appellate court must determine whether there was 
sufficient evidence to support the decision of the 


trial court,the appellate court has no authority 
to pass on the credibility of the witnesses®®-^® or 
to weigh the evidence,and that the power of 
the court begins and ends with a determination as 
to whether there is any substantial evidence, con¬ 
tradicted or uncontradicted, which will support the 
conclusion reached by the trier of facts.®®-^® So 


Brandman v. Brandman, 13$ A.2d 
869, 186 Pa.Super. 392—^Di Nunzio 
V. Di Nunzio, 138 A.2d 212, 185 Pa. 
Super. 106—Robinson v. Robinson, 
133 A.2d 259, 183 Pa.Super. 574— 
Rosen V. Rosen, 128 A.2d 111, 183 
Fa.Super. 103—Sfakianakis v. Sfak- 
ianaJsis, 127 A.2d 746, 183 Pa.Super. 
87—^Paszczewski v. Faszczewski. 
126 A.2d 773, 182 Pa.Super. 295— 
Hurley v. Hurley, 119 A.2d 634, 180 
Pa.Super. 364—Williams v. Wil¬ 
liams, 118 A.2d 591, 180 Pa.Super. 
114—^Paterson v. Paterson, 115 A.2d 
919, 178 Pa.Super. 615—Cantwell v. 
Cantwell, 115 A.2d 801, 179 Pa.Su¬ 
per. 462—Greer v. Greer, 116 A.2d 
794, 178 Pa.Super. 643—Schaufler v. 
Schaufler, 110 A.2d 867, 177 Pa. 
Super. 515—^Zorn v. Zorn, 110 A.2d 
860, 177 Pa.Super. 219, reversed on 
other srrounds 118 A.2d 907, 382 Pa. 
819—Bredbenner v. Bredbenner, 107 
A.2d 169, 176 Pa.Super. 680—WieFer 
V. Wieber, 106 A.2d 864, 176 Pa.Su¬ 
per. 533—^Ranieri v. Ranieri, 101 A. 
2d 177, 174 Pa.Super. 618—Brzezin- 
ski V. Brzezinskl, 101 A.2d 164, 174 
Pa.Super. 627—Matovcik v. Matov- 
cik, 98 A.2d 238, 173 Pa.Super. 267 
—Politylo V. Politylo, 96 A.2d 241, 
173 Pa-Super. 223—Oliver v. Oliver, 
94 A.2d 124, 172 Pa,Super. 600— 
Horton v. Horton, 85 A.2d 602, 170 
Pa.Super. 209—Gllck v. Click, 84 A. 
2d 248, 170 Pa.Supcr. 142—Lupo- 
witz V. Lupowitz, 83 A.2d 501, 169 
Pa.Super. 681—Uhlinger v. Uhling- 
er, 83 A.2d 423, 169 Pa,Super, 674— 
Partleton v. Partleton, 82 A.2d 684, 
169 Pa.Super. 485—Silfles v. Sillies, 
79 A.2d 130, 168 Pa.Super. 421— 
Handy v. Handy, 60 A.2d 415, 163 
Pa.Super. 49—^Kimmel v. Kimmel, 
62 A.2d 246, 160 Pa.Super. 638— 
Tanner v. Tanner, 49 A.2d 875, 159 
Pa.Super. 637—McKee v. McKee, 48 
A.2d 4, 169 Pa.Super. 233—Othmer 
V. Othmer, 45 A.2d 389, 158 Pa.Su¬ 
per. 384—Ussier v. Ussier, 44 A.2d 
626, 158 Pa.Super. 215—^Francis v. 
Francis, 31 A.2d 607, 152 Pa.Super. 
199—Titter v. Titter, 10 A.2d 873, 
138 Pa.Supcr. 566—Hewitt v. Hew¬ 
itt, 7 A.2d 45, 136 Pa.Super. 266— 
Hess V. Hess, 200 A. 167, 131 Pa. 
Super. 601—^Huston v. Huston, 197 
A. 774, 130 Pa.Super. 601. 

Field V. Field, Com.Pl., 4 Bucks 
Co, 225—^Hagen v. Hagen, Com.Pl., 
4 Bucks 219—^Hromisln v. Hrom- 
isin, Com.Pl., 43 LiUZ.Lieg.Reg. 221. 

Tex.—Turner v. Turner, Civ.App., 289 
S.W.2d 836—Green v. Green, Civ. 
App„ 279 S.W.2d 396—Coody v. 


Coody, Civ.App., 240 S.W.2d 377— 
Thompson v. Thompson, Civ.App., 
231 S.W.2d 496—Ellis v. Ellis, Civ. 
App., 225 S.W.2d 216—Nix v. Nix, 
Civ.App., 218 S.W.2d 242, error dis¬ 
missed—^Moon V. Moon, Civ.App., 
186 S.W.2d 362—Caldwell v. Cald¬ 
well, Civ.App.. 176 S.W.2d 758— 
Day V. Day, Civ.App., 142 S.W. 
2d 394—Bell v. Bell, Civ.App., 136 
S.W.2d 646—Hickman v. Hickman, 
Civ.App., 20 S.W.2d 1073—Black¬ 
mon V. Blackmon, Civ.App., 11 S. 
W.2d 633. 

Utah.—Steiger v. Steiger, 293 P.2d 
418, 4 Utah 2d 273. 

Wash.—^Murray v. Murray, 229 P.2d 
309, 38 Wash.2d 269—Gillespie v. 
Gillespie, 173 P.2d 176, 26 Wash.2d 
134—Van KlefCens v. Van Kleffens, 
274 P. 708, 160 Wash. 686. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

Wyo.—^Mahoney v. Mahoney, 299 P. 
273, 43 Wyo. 167. 

66.5 Neb.—Pestel v. Pestel, 64 N.W. 
2d 299, 168 Neb. 611, rehearing de¬ 
nied 65 N.W.2d 233, 159 Neb. 66. 

66.10 Ind.—^Prouty v. Prouty, 98 N. 

E.2d 380, 121 Ind.App. 200. 

Ohio.—Jelm v. Jelm, 92 N.E.2d 276, 
89 Ohio App. 47, affirmed 98 N.E.2d 
401, 155 Ohio St. 226, 22 A.Li.R.2d 
1300. 

66.15 Cal.—^Barker v. Barker, 293 P. 

2d 86, 139 C.A.2d 206. 

Ind.—Mitchell v. Mitchell, 133 N.B.2d 
79, 126 Ind.App. 377—Adams v. 
Adams, 69 N.E.2d 632, 117 Ind.App. 
335. 

Kan.—^Leverenz v. Leverenz, 326 P.2d 
364, 183 Kan. 79—Korber v. Korber, 
186 P.2d 241, 163 Kan. 686. 

Tex.—Gunther v. Gunther, Civ.App., 
297 S.W.2d 725—Bailey v. Bailey, 
Civ.App., 295 S.W.2d 438—Turner 

V. Turner, Civ.App., 289 S.W.2d 
836—Robinson v. Robinson, Civ. 
App., 236 S.W.2d 228—Gomez v. 
Gomez, Civ.App., 234 S.W.2d 941— 
Moore v. Moore, Civ,App., 213 S.W. 
2d 724—Cohen v. Cohen, Civ.App., 
194 S.W.2d 273—^Brown v. Brown, 
Civ.App., 190 S.W.2d 730—Morten- 
sen V. Mortensen, CivA^pp., 186 S. 

W. 2d 297—^Mayen v. Mayen, Civ. 
App., 177 S.W.2d 240. 

66.20 Cal.—Garibaldi v. Garibaldi, 
314 P.2d 89, 163 C.A.2d 170—Barker 
V. Barker, 293 P.2d 85, 139 C.A. 
2d 206—Steele v. Steele, 282 P.2d 
171, 132 C.A.2d 301—^Margolis v. 
Margolis, 261 P.2d 396, 115 C.A.2d 
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131—Krull V. Krull, 233 P.2d 13. 
105 C.A.2d 56. 

Ind.—Heckman v. Heckman, 134 N.B. 
2d 695, 235 Ind. 472—Shula v. 
Shula, 132 N:E.2d 612, 236 Ind. 210' 
—Sosthelm v. Sostheim, 32 N.E. 
2d 699, 218 Ind. 352—Wharton v. 
Wharton, 32 N.E.2d 695, 218 Ind. 
345. 

Poore v. Poore, 125 N.E.2d 810, 
126 Ind.App. 392—Van Antwerp v. 
Van Antwerp, 122 N.E.2d 137, 125 
Ind.App. 65—Prouty v. Prouty, 98 
N.E.2d 380, 121 Ind.App. 200—^Ad¬ 
kins V. Adkins. 70 N.E.2d 750, 117 
Ind.App. 139—^Adams v. Adams, 69 
N.E.2d 632, 117 Ind.App. 335—Waid 
V, Wald, 66 N.B.2d 907, 117 Ind.App. 
4—Smiley v. Smiley, 51 N.E.2d 98, 
114 Ind.App. 138—^Eward v. Eward,. 
125 N.E. 468, 72 Ind.App. 638. 

Kan.—^Leverenz v. Leverenz, 325 P.2d) 
364, 183 Kan. 79—^Korber v. Kor¬ 
ber, 186 P.2d 241, 163 Kan. 685— 
Stafford v. Stafford, 181 P.2d 491, 
163 Kan. 162—^Davis v. Davis, 178 
P.2d 1015, 162 Kan. 701—Hoffman 
V. Hoffman, 135 P.2d 887, 156 Kan. 
647. 

Me,—Kennon v. Kennon, 111 A.2d 695, 
150 Me. 410. 

Tex.—Turner v. Turner, Civ.App., 289* 
S.W.2d 836—^Brown v. Brown, Civ. 
App., 190 S.W.2d 730—Mortensen 
V. Mortensen, Civ.App., 186 S.W. 
2d 297. 

66.25 Cal.—Beksinski v. Beksinski, 
312 P.2d 268, 161 C.A.2d 674— 
Blake v. Blake, 286 P.2d 948, 135 C. 
A.2d 218—Noble v. Noble, 262 P.Sd 
1001, 116 C.A.2d 786—Price v. Price, 
249 P.2d 841, 114 C.A.2d 176—La 
Vigne v. La Vigne, 216 P.2d 76, 
96 C.A.2d 531. 

Question before reviewing court, 
was whether order of trial court de¬ 
nying motion to set aside decree was 
supported by competent and substan¬ 
tial evidence. 

Cal.—Culver v. Culver, 160 P.2d 296, 
65 C.A.2d 149. 

Consideration of evidence held 'waiv 
ranted 

While appellate court is required to- 
accept factual determination of trial 
court wife’s challenge to order deny¬ 
ing her motion to set aside her de¬ 
fault and ensuing interlocutory Judg¬ 
ment of divorce for husband, war¬ 
ranted a consideration of evidence in 
order to ascertain whether order was 
arbitrarily derived. 

Cal.—^Brainard v. Brainard, 186 P.2d 
990, 82 C.A.2d 478. 
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§ 194(7) DIVORCE 

the circumstance that one or more witnesses testi¬ 
fied to a fact in an uncontested divorce case does 
not make the matter as to which the testimony re¬ 
lates an admitted or undisputed fact which the ap¬ 
pellate court can add to the findings, since the wit¬ 
nesses might not have been believed.®®-^® 

On the other hand it has been held not always 
controlling that the trier of facts has seen the wit- 
nesses,®6-S5 particularly where the record docs not 
show that he was in a better position than the re¬ 
viewing court to judge their credibility,®®-^® and 
that, a suit for divorce being an equity proceeding, 
the appellate court may weigh the evidence and 
pass on the credibility of the witnesses.®*^ Where 
the appeal is from a judgment dismissing a motion 
to set aside a directed verdict, the appellate court 
will look to the evidence in the case to determine 


whether or not the verdict was demanded by the 
evidence, and whether there were issues of fact 
which should have been submitted to a jury.®7.5 

The record must be accepted in its most favorable 
interpretation for the party who prevailed at the 
trial.®'^-^® Accordingly, evidence presented by the 
record must be considered as favorably for appellee 
as reasonably possible in determining the sufficiency 
of the evidence to sustain an order or judgment;®® 
the reviewing court is permitted to consider only 
the evidence most favorable to appellee,®®*® resolv¬ 
ing all conflicts against the excepting party.®®-!® 
Conflicting evidence of the unsuccessful party will 
be entirely disregarded,®®-!® and where final decree 
is predicated on plaintiff’s testimony, her version of 
occurrences after entry of interlocutory decree must 
be accepted on appeal.®® 


>66.30 Conn.—Mercer v. Mercer, 39 A. 
2d 879, 131 Conn. 362. 

>66.85 N.T.—Davis v. Davis, 32 N.Y.S. 
2d 603, 263 App.Div. 929. 

66.40 Midi.—Alderink v. Alderink, 
67 N.W.2d 309, 336 Mich. 11. 

67. Md.—Shafer v. Shafer, 148 A. 
264, 158 Md. 699. 

Okl.—White V. White, 281 P.2d 746— 
Olinghouse v. Olinghouse, 266 P. 
2d 711—Champion v. Champion, 
218 P,2d 354, 203 Okl. 105—Boles 
V. Boles, 149 P.2d 602, 194 Okl. 261 
—^Nelson v. Nelson, 117 P,2d 110, 
189 Okl. 318. 

3Qbl Pennsylvania 

(1) On appeal from decree grant¬ 
ing divorce without jury trial, re¬ 
viewing court weighs evidence to de¬ 
termine whether grounds alleged 
were supported by clear and convinc¬ 
ing proof. 

Pa.—Cutter v. Cutter, 68 A.2d 192, 166 
Pa.Super. 103—Priest v. Priest, 57 
A2d 437, 162 Pa.Super. 232—Owca 
V. Owca, 38 A.2d 279, 166 Pa.Super. 
415—^Presutti v. Presutti, 21 A.2d 
427, 146 Pa.Super. 41. 

Maciborka v. Maciboi'ka, 7 Sch. 
Keg. 206. 

(2) On appeal from a divorce de¬ 
cree where there has been a Jury 
trial, superior court does not consid¬ 
er the credibility of witnesses or 
weight of the evidence. 

Pa.—Bberly v. Eberly, 36 A.2d 729, 
164 Pa.Super. 641—^Hahn v. Hahn, 
4 A.2d 821, 136 Pa.Super. 39. 

-67.5 Ga.—Bell v. Bell, 66 S.B.2d 
289. 206 Ga. 194. 

<67.10 Ohio.—Suhr v. Suhr, App., 70 
N.R2d 469. 

68. Arlz.—^Frankel v. Prankel, 18 P. 
2d 911, 41 Ariz. 396. 

<29X .—ebuser v. Couser, 270 P.2d 496, 
125 C.A.2d 475—Gregory v, Gregory, 


206 P.2d 1122, 92 C.A.2d 343—Hill 

V. Hill. 187 P.2d 28, 82 C.A.2d 682 
—^Kronman v. Kronman, 18 P.2d 
712, 129 C.A. 10. 

Idaho.—Jordan v. Jordan, 210 P.2d 
934, 69 Idaho 513. 

Ill.—Gaiter v. Gaiter, 56 N.E.2d 405, 
323 IlLApp. 297. 

Ind.—Stephenson v. Stephenson, 44 
N.B.2d 208, 112 Ind.App. 191. 
Kan.—Stafford v. Stafford, 181 P.2d 
491, 163 Kan. 162. 

Ohio.—Mcrta v. Morta, App., 63 N. 
E.2d 847—^Palknor v. Falknor, App., 
68 N.E.2d 699. 

Pa.—^Eberly v. Eberly, 36 A.2d 729, 
164 Pa.Super. 641—Hahn v. Hahn, 
4 A.2d 821, 135 Pa.Super. 39—^Hus¬ 
ton V. Huston, 197 A. 774, 130 Pa. 
Super. 501. 

Tex.—Reed v. Reed, Civ.App., 303 S. 

W. 2d 460, reversed on other 
grounds, Sup., 311 S.W.2d 628— 
Young V. Young, Civ.App., 267 S.W. 
2d 443—Robinson v. Robinson, Civ. 
App., 236 S.W.2d 228. 

Va.—Ring v. Ring, 38 S.E.2d 471, 186 
Va. 269, 166 A.I4.R. 1237. 

Wyo.—Williams v. Williams, 231 P. 
2d 965, 68 Wyo. 175. 

Pleadings and proof 

On appeal from order overruling 
motion in nature of a writ of error 
coram nobis, the pleadings and proof 
of grounds for Jurisdiction and 
grounds for divorce must be consid¬ 
ered in the most favorable light on 
the question of their legal sulllciency 
as a matter of law. 

Mo—Pike V. Pike, 193 S.W.2d 637, 
239 Mo.App. 656. 

68.5 Ind.—Shula v. Shula, 132 N.E. 
2d 612, 235 Ind. 210—Wharton v. 
Wharton, 32 N.E.2d 695, 218 Ind. 
345. 

Smiley v. Smiley, 61 N.E.2d 98, 
114 Ind.App. 138. 
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Review confined to testimony of sue- 
cessfnl party 

Whore trial court, finding testi¬ 
mony of parties to husband’s divorce 
suit In direct conflict, determined that 
husband was more credible and re¬ 
lied solely on his testimony in reach¬ 
ing conclusions as to facts, appellate 
court, on appeal from Judgment 
granting husband divorce, will con¬ 
fine itself to examination of his tes¬ 
timony in determining sufficiency of 
evidence to justify Judgment. 
Wash,—Best V. Best, 292 P.2d 1061, 
48 Wash.2d 252. 

Eviae&oe supporting findings or Judg¬ 
ment 

(1) Appellate court may consider 
only evidence most suitable to find¬ 
ings together with every inference 
reasonably to be drawn therefrom. 
Cal.—Gillespie v. Gillespie, 262 P.2d 

607, 121 C.A.2d 96. 

(2) In passing on sufficiency of 
evidence as to residence reviewing 
court will consider only testimony 
which supports Judgment of trial 
court. 

Tex,—GallaKh(sr v. Die, Civ.App., 260 
S.W.2d 128—Nolen v. Nolen, Civ. 
App., 196 S.W.2d 629—Chapman v. 
Chai)man, Civ.App., 172 S.W.2d 127, 
error di.MmlHa(*d. 

68.10 l*a.—Eberly v. Eberly, 36 A2d 
729, 154 I'a.Hupor. 641—Hahn v. 
Hahn. 4 A.2d 821. 136 Pa.Supor. 39. 
Vt.—Raymond v. Raymond, 132 A. 
2d 427, 120 vt. 87. 

68.15 Cnl.—Griffith v. Griffith, 277 
P.2d 800, 129 C.A.2d 803. 

Tex.—Rood v. Reed, Civ.App., 803 
S.W.2d 460, reversed on other 
grounds. Sup., 311 S.W.2d 628. 
Wyo.—Williams v. Williams, 231 P. 
2d 965, 68 Wyo. 175. 

69. Cal.—Keller v. Keller. 10 P.2d 
511, 122 C.A. 712. 
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It has been held, however, that where defendant 
offered no evidence and his motion for dismissal of 
the bill was sustained, testimony for plaintiff, except 
where unreasonable, should be accepted as true on 
appeal, with the natural and reasonable inferences 
therefrom but this rule has been held inap¬ 
plicable where both parties testified and the chancel¬ 
lor’s decision was based on all the testimony.69-i0 
Testimony taken by the master but not considered 
by the chancellor will not be considered on appeal 
from the decree of the chancellor.63*i5 

In the absence of collusion, and where both 
spouses seek a divorce for cruelty, the reviewing 
court may be justified in supporting a judgment of 
divorce on corroboration which might otherwise be 
examined more critically^® 

A decree may be reversed if it is without any sub¬ 
stantial support in evidence,or against the clear 


preponderance of evidence.'^^ 

On appeal from a judgment of divorce entered on 
default, a review of the sufficiency of the evidence 
is not available,*^2.5 even though appellant files a 
reporter’s transcript showing the evidence taken at 
the default hearingJ^.io The rule controlling the 
appellate court on appeal where it is contended that 
the evidence fails to support the decree is whether 
the trial court erred in entering the decree.^2.16 

§ 194(8).-Findings 

The appellate court will accord much weight to the' 
findings of fact of the trial court and will not disturb 
such findings If supported by sufficient evidence unless 
they are plainly wrong or against the preponderance of 
the evidence. 

The appellate court will accord much weight to- 
the findings of fact of the trial court'^^ provided the 


69.5 Miss.—^Ladner v. Ladner, 102 
So.2d 195—McBroom v. McBroom, 
58 So.2d 831, 214 Mias. 360. 

69.10 Miss.—^Lynch v. Lynch, 63 So. 

2d 657, 217 Miss. 69. 

69.15 Ill.—^Webber v. Webber, 110 N. 
E.2d 95, 349 Ill.App. 154. 

70* Cal.—Kcllor v. Keller, 22 P.2d 
798. 132 C.A. 343. 

71. Cal.—Dupes v. Dupes, 184 P. 
425, 43 C.A. 67. 

D.C,—Moore v. Moore, 179 P.2d 38, 
86 U.S.App.D.C. 16. 

Pla.—Inffrnham v. Ingraham, 85 So. 
666 , 80 Pla. 75. 

Idaho.—^Rivers v. Rivers, 194 P. 94, 
33 Idaho 349. 

72. III.—^Elston V. Elston, 100 N.E. 
2d 635, 344 Ill.App. 233. 

Ky.—^Autry V. Autry, 36 S.W.2d 16, 
237 Ky. 608—^lOvjins v. Evans, 16 
S.W.2d 485, 220 Ky. 21. 

Mo.—Bassett V. Bassett, 280 S.W. 
430. 

Kistner v. Klstnor, App., 89 S. 
W.2d 106—Spitzbarth v. Spitzbarth, 
App., 2150 S.W. 785. 

Ohio.—Campl)oll v. Campbell, 193 N. 
E. 406, 128 Ohio St. 590—Wooden 
V. Woeden, 15G N.E. 908, 116 Ohio 
St. 524. 

Seitz V. Seitz, App., 81 N.E.2d 
641—Cassada v. Gassada, 176 N. 
E. 466, 38 Ohio App. 385—^Widican 
V. Wldican, 166 N.E. 146, 23 Ohio 
App. 271. 

Okl.—Morris v. Morris, 270 P. 833, 
132 Okl. 291, 133 Okl. 176—Pope v. 
Pope, 243 P. 963, 116 Okl. 188— 
Stieber v. Stieber, 200 P. 141, 82 
Okl. 205. 

Pa.—^Weiner v. Weiner, 01 Pa.Super. 
77—VVark v. Wark, 73 ra.Super. 
274. 

Wis.—^Nowack v. Nowack, 293 N.W. 

916, 236 WTs. 620. 

19 C.J. p 194 note 36. 


72.5 Cal.—Warren v. Warren, 261 
P.2d 309, 120 C.A.2d 396—Lukasik 
V. Lukasik, 239 P.2d 497, 108 C.A. 
2d 609. 

72.10 Cal.—Warren v. Warren, 261 
P.2d 309, 120 C.A.2d 396—Lukasik 
V. Lukasik, 239 P.2d 497, 108 CA.. 
2d 609. 

72.15 Pla.—Sultan v. Sultan, 7 So. 
2d 108, 150 Pla. 266. 

73. Ala.—Le May v. Le May, 89 So. 
49, 205 Ala. 694. 

Ark.—Coffey v. Coffey, 267 S.W.2d 
499, 223 Ark. 607. 

Cal.--Gideon v, Gideon, 314 P.2d 
1011, 153 C.A.2d 541—Witaschek v. 
Witaschek, 132 P.2d 600, 56 C.A. j 
2d 277—Polk v. Polk, 123 P.2d 550, 

60 C.A.2d 653—Van Camp v. Van 
Camp, 199 P. 886, 53 C.A. 17—Brod¬ 
erick V, Broderick, 181 P. 402, 40 
C.A. 650. 

D.C.—^Prazier v. Prazier, 61 F.2d 920, 

61 App.D.C. 279. 

Hawaii.—^Neves v. Neves, 41 Hawaii 
612—Blackburn v. Blackburn, 41 
Hawaii 37—^Ramones v. Ramones, 
37 Hawaii 612—^Kiakona v. Kia- 
kona, 36 Hawaii 49. 

Iowa.—Miller v. Miller, 88 N.W.2d 
816—Jackson v. Jackson, 85 N.W.2d 
690, 248 Iowa 1365—Bowles v. 

Bowles, 81 N.W.2d 16, 248 Iowa 
930 —Wilson V. Wilson, 68 N.W.2d 
904, 246 Iowa 792—Prye v. Prye, 
63 N.W.2d 242, 245 Iowa 663—Kent- 
zolman v. Kentzelman, 63 N.W.2d 
194, 245 Iowa 579—Worthington! 

V. Worthington, 29 N.W.2d 186, 238 
Iowa 1044—Milks v. Milks, 28 N. 

W. 2d 472, 238 Iowa 785—^Weather- 

ill v. Weatherill, 26 N.W.2d 336, 
238 Iowa 169—Klepper v. Klepper, 
16 N.W.2d 213, 234 Iowa 1138— 
Davis V. Davis, 292 N.W. 804, 228 
Iowa 764—Blew v. Blew, 282 N.W. 
361, 226 Iowa 832—Kingery v. 
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Kingery, 275 N.W. 661—Bust v. 
Trapp, 201 N.W. 565. 

Kan.—^Hoppe v. Hoppe, 312 P.2d 215, 
181 Kan. 428. 

Ky.—^Emery v. Emery. 94 S.W.2d 634, 
264 Ky. 331—^Blackburn v. Black- 
bum, 271 S.W. 1037, 208 Ky. 690. 
La.—^Williams v. Williams, 92 So.2d 
387. 231 La. 621. 

Md.—^Hornstein v. Hornstein, 75 A. 
2d 103, 196 Md. 627—Buttion v. 
Buttion, 55 A.2d 839, 189 Md. 305 
—Coleman v. Coleman, 61 A.2d 673, 
188 Md. 203—Dodrer v. Dodrer, 37 
A.2d 919, 183 Md. 413—Mason v. 
Mason, 30 A.2d 748, 181 Md. 666— 
Hamren v. Hamren, 26 A.2d 381, 
180 Md. 692—^Lissy v. Lissy, 23 A. 
2d 39, 180 Md. 689—Kremis v. 
Kremls, 161 A. 255, 163 Md. 223. 
Mass.—Callan v. Callan, 181 N.E. 736. 
280 Mass. 37—Hersey v. Hersey, 
171 N.E. 815, 271 Mass. 545, 70 A. 
L.R. 618. 

Mich.—Van Haltern v. Van Haltern,. 
88 N.W.2d 485, 351 Mich. 286— 
Wells V. Wells, 47 N.W.2d G87, 330' 
Mich. 448—Watson v. Watson, 289 
N.W. 272, 291 Mich. 433—Klumpp v. 
Klumpp, 286 N.W. 171, 289 Mich. 
97—Hildebrandt v. Hildebrandt, 
193 N.W. 883, 223 Mich. 352. 

Mo.—Clemens v. Clemens, 235 S.W.2d’ 
342, 361 Mo. 485—Schulte v. 

Schulte, 140 S.W.2d 51—Andris v. 
Andris, 125 S.W.2d 38, 343 Mo. 1162* 
—^Reynolds v. Reynolds, 249 S.W. 
407, 297 Mo. 447—Tuttle v. Tuttle, 
240 S.W. 609—^Methudy v. Methudy, 
238 S.W. 662—^Martin v. Martin, 238- 
S.W. 625—^Randazzo v. Randazzo, 
236 S.W. 1061—Mason v. Mason, 233 
S.W. 263—Brant v. Brant, 230 S.W. 
325. 

White V. White, App., 312 S.W.2d! 
167 —Clark v. Clark, App., 306 S.. 
W.2d 641—May v. May, App., 294 
S.W.2d 627—White v. White, App.,. 
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facts were carefully reviewed in the court below I be given serious consideration on trial de novo on 
and, accordingly, the findings of the trial court will j appealJ^-S The great weight usually given to a 


290 S.W.Sd 178—Thomas v. Thomas, 
App., 288 S.W.2d 689, certiorari 
denied 77 S.Ct. 98, 352 U.S. 873, 1 
L.Ed. 77—^Ames v. Ames, App., 284 
S.W.2d 888--Morgran v. Morgan, 
App,. 278 S.W.2d 809-~Sellars v. 
Sellars, App., 274 S.W.Sd 609— 
Lockhart v. Lockhart, App., 271 S. 
W.2d 208—Hicks v. Hicks, App., 270 
S.W.2d 625—Richardson v. Richard¬ 
son, App., 270 S.W.2d 68—Smith v. 
Smith, App., 267 S.W.2d 704— 
Kinder v. Kinder, App., 267 S.W.2d 
366—^Prudot v. Stevens, App., 266 
S.W.2d 756—Cadenhead v. Caden- 
head, App., 266 S.W.2d 426—Luckett 
V. Luckett, App., 263 S.W.2d 41— 
Robbins v. Robbins, App., 257 S.W. 
2d 92—Coggbum v. Coggbum, App., 
256 S.W.2d 836—Dunlap v. Dunlap, 
App., 265 S.W.2d 441-^ones v. 
Jones, App., 264 S.W.2d 260— 
Holmes v. Holmes, App., 251 S.W,2d 
390—Hawkins v. Hawkins, App., 
250 S.W.2d 817—Lasswell v. Lass- 
well. App.. 248 S.W.2d 47—Harviel 

V. Harviel, App., 247 S.W.2d 346— 
Phelps V. Phelps, 246 S.W.2d 838, 
241 Mo.App. 1202—^Beldt v. Beldt, 
App., 240 S.W.2d 983—Wright v. 
Wright, App., 239 S.W.2d 7 OS- 
Frank V. Prank, App., 238 S.W.2d 
912—Scheer v. Scheer, App., 238 S. 

W. 2d 865—^McCormack v. McCor¬ 
mack, App., 238 S.W.2d 858—^Dallas 

V. Dallas, App., 233 S.W.2d 738— 
Ramos v. Ramos, App., 232 S.W.2d 
188—Politte v, Politte, App., 230 S. 

W. 2d 142—^Frankenberg v. Frank- 
enberg, App., 229 S.W.2d 279— 
Kleinhammer v. Kleinhammer, 
App., 226 S.W.2d*S77—^Hoffman v. 
HolCman, App., 224 S.W.2d 664— 
Taylor v. Taylor, App., 224 S.W.2d 
412—Greenbury v. Greenbury, App., 
223 S.W.2d 163—Summers v. Sum¬ 
mers, App., 222 S.W.2d 614—Phil¬ 
lips V. Phillips, App,, 219 S.W.2d 
249—Crum v. Crum, App., 217 S.W. 
2d 716—O'Donnell v. O'Donnell, 
App., 216 S.W.2d 764—^Patterson v. 
Patterson, App., 215 S.W.2d 761— 
Elliston V. Elliston, App., 216 S.W. 
2d 63—^Boudinier v. Boudinier, 203 
S.W.2d 89, 240 Mo.App. 278—Mist¬ 
ier v. Mistier, App., 202 S.W.2d 613 
—^Eusche V. Rusche, App., 200 S.W. 
2d 577—^Haushalter v. Haushalter, 
App., 197 S.W.2d 703—Fite v. Fite. 
App., 196 S.W.2d 66—Glenn v. 
Glenn, App., 192 S.W.2d 629—Calla¬ 
han V. Callahan, App., 192 S.W.2d 
48—Galst V. Galst, App., 188 S.W.2d 
843—Smotherman v. Smotherman, 
App., 185 S.W.2d 667—White v. 
White, App., 180 S.W.2d 229—How¬ 
ard V. Howard, App., 171 S.W.2d 
92—King V. King, 170 S.W.2d 982. 
237 Mo.App. 764—McGinley v. Mc- 
Ginley, App., 170 S.W.2d 938—Culp 
V. Culp, App., 164 S.W.2d 623— 
Williamson v. Williamson, App., 164 


S.W.2d 606—^Zamzow v. Zamzow, 
App., 169 S.W.2d 346—Becker v. 
Becker, App., 155 S.W.2d 904—^Bow¬ 
ser V. Bowzer, 155 S.W.2d 530, 236 
Mo.App. 614—Westerman v. West- 
erman, App., 153 S.W.2d 825—Fick- 
ett V. Pickett, App., 150 S.W.2d 687 
—Erlachor v. Brlacher, App., 146 
S.W.2d 974—Bova v. Bova, 
App., 135 S.W.2d 384—Vermillion v. 
Vermillion, App., 130 S.W.2d 195— 
Venegoni v. Venegoni, App., 100 S. 
W.2d 340—^Kistner v. Kistner, App., 
89 S.W.2d 106—Pickrel v. Pickrel. 
App., 86 S.W.2d 336—Latta v. Lat- 
ta, App., 39 S.W.2d 663—England v. 
England, 39 S.W.2d 429, 225 Mo. 
App. 726—Wirthman v. Wirthman, 
39 S.W.2d 404, 225 Mo.App. 692— 
Krobs V. Krebs, App., 24 S.W.2d 
171—^Lampe v. Lampe, App., 28 S. 
W.2d 414—^Douglass v. Douglass, 
28 S.W.2d 398, 224 Mo.App. 485— 
Schumacher v. Schumacher, App., 
14 S.W.2d 619—Larrabee v. Larra- 
bee, App., 7 S.W.2d 420—Bedal v. 
Bedal, App., 2 S.W.2d 180—Becher- 
er V. Becherer, App., 299 S.W. 61— 
Klenk v. Klenk, App., 282 S.W. 163 
—McAdams v. McAdams, App., 267 
S.W. 428—Grath v. Grath, App., 261 
S.W. 718—Kahlert v. Kahlert, App., 
256 S.W. Ill—Siemers v. Siemers, 
App., 249 S.W. 436—Stephan v. 
Stephan, App., 242 S.W. 424—^Don¬ 
aldson V. Donaldson, App., 220 S.W. 
1005. 

N.J.—Capozzoli V. Capozzoll, 64 A.2d 
440, 1 N.J. 640. 

Pope V. Pope, 130 A.2d 877, 44 N. 
J.Super. 483—Sabia v. Sabia, 84 A. 
2d 669, 16 N.J.Super. 273. 

N.D.—^Darkenwald v. Darkenwald, 66 
N.W,2d 67—^Raszler v. Raszler, 64 
N.W.2d 368—Swanson v. Swanson, 
28 N.W.2d 73, 76 N.D. 332. 

Or,—Spath v. Spath, 162 P.2d 611, 177 
Or. 376—Chaney v. Chaney, 166 P. 
2d 669, 176 Or. 203—Hollingworth 
V. Hollingworth, 146 P.2d 466, 173 
Or. 286—^Andrews v. Andrews, 94 
P.2d 300, 162 Or. 614—Hamilton v, 
Hamilton, 196 P. 472, 100 Or. 404— 
Stout V. Stout, 196 P. 163, 99 Or. 138 
—Cox V. Cox, 193 P. 482, 98 Or. 148 
—Baird v. Baird, 188 P. 699, 98 Or. 
169—Wilhelm v. Wilhelm, 177 P. 
67, 90 Or. 436. 

Pa.—Woodard v. Woodard, 198 A. 122, 
127 Pa.Super. 338. 

R.I.—Boger v. Boger, 139 A.2d 147— 
Krawcyzk v. Krawcyzk, 102 A.2d 
870, 81 R.I. 335. 

Tenn.—^Matthews v. Matthews, 148 
S.W.2d 3, 24 Tenn.App. 580—Clardy 
V. Clardy, 186 S.W.2d 626, 23 Tenn. 
App. 608. 

Tex.—^Turner v. Turner, Civ.App., 289 
S.W.2d 836—^Hogue v. Hogue, Civ. 
App,, 242 S.W.2d 673—Gomez v. 
i Gomez, Civ.App., 234 S,W.2d 941— 
I Moore v. Moore, Civ.App., 213 S.W. 
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2d 724—Hodges v. Hodges, Civ. 
App., 207 S.W.2d 943—^Brown v. 
Brown, Civ.App., 190 S.W.2d 730— 
Mortensen v. Mortensen, Civ.App., 
186 S.W.2d 297—Bell v. Bell, Civ. 
App., 135 S.W.2d 546. 

Va.—Ward v. Ward, 41 S.E.2d 7, 185 
Va. 899—Barnard v. Barnard, 111 
S.B. 227, 132 Va. 156. 

Wash.—Schilling v. Schilling, 253 P. 
2d 962, 42 Wash.2d 105—^Murray v. 
Murray, 229 P.2d 309, 38 Wash.2d 
269—Sinnott v. Sinnott, 179 P.2d 
306, 27 Wash.2d 520. 

W.Va.—Miles v. Miles, 48 S.E.2d 669, 
131 W.Va. 513. 

Wis.—Rohloff V. Rohloif, 11 N.W.2d 
507, 244 Wis. 163. 

19 C.J. p 193 notes 30 [a], 32 [b]. 
Presumptions as to findings see su¬ 
pra § 194(3). 

Xn absence of contention that evl. 
dence was InsuilLclent to support find¬ 
ings, appellate court will accept as 
established the facts as set forth in 
the court's findings. 

N.C.—Pruett v. Pruett, 100 S.B.2d 
296, 247 N.C. 13. 

Findings will be liberally oon- 
stmed to support the judgment when 
the appeal from judgment in divorce 
proceeding is on the judgment roll 
alone. 

Cal.—Lucich v. Lucich, 172 P.2d 73, 
75 C.A.2d 890. 

Findings of Jndge who did not try 
case 

Findings in divorce case would be 
considered on appeal although made 
by judge who did not try the case. 
Tex.—^Bates v. Bates, Civ.App., 270 
S.W.2d SOI. 

74. La.—Schwartz v, Schwartz, 103 
So. 438, 168 La. 48. 

74.5 Iowa.—^Murray v, Murray, 67 
N.W.2d 234, 244 Iowa 648—Fisher 
V. Fisher, 53 N.W.2d 762, 243 Iowa 
823—^Doyle v. Doyle, 44 N.W.2d 
761, 241 Iowa 1186—Keller v. Kel¬ 
ler, 31 N.W.2d 843, 239 Iowa 687— 
Swift V. Swift, 29 N.W.2d 635, 289 
Iowa 62—^Brannon v. Brannen, 21 
N.W.2d 469, 237 Iowa 188—Neff v. 
Noff, 20 N.W.2d 916, 237 Iowa 69— 
Lewis V. Lewis, 17 N.W.2d 407, 235 
Iowa 698—^Dillavou v. Dillavou, 17 
N.W.2d 393, 236 Iowa 634 —Robbins 
V. Robbins, 12 N.W.2d 664, 234 Iowa 
660—Littleton v. Littleton, 10 N.W. 
2d 67, 233 Iowa 1020 —Massie v. 
Maasie, 210 N.W. 431, 202 Iowa 
1311. 

Mich.—^Bowler v. Bowler, 88 N.W.2d 
606, 361 Mich. 398—Hartka v. Hart- 
ka, 78 N.W.2d 133, 346 Mich. 468— 
Crooks V. Crooks, 76 N.W.2d 848, 
845 Mich. 713—Reeves v. Reeevs, 66 
N.W.2d 793, 336 Mich. 193 —Tacka- 
bury V. Tackabury, 64 N.W.2d 204, 
834 Mich. 167—Smith v. Smith, 63 
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finding does not obtain, however, where the court 
below erred in the application of the law to the 
facts,*^^-^® or excluded evidence entitled to consid¬ 
eration.*^ Where conclusions are regarded as 
deductions from the facts found, if there are facts 
stated in the finding which will support the con¬ 


clusion, the judgment should not be disturbed 
but a conclusion illegally or illogically drawn from 
subordinate facts may be error of law reviewable 
by the appellate court.'^^.ss 

Although there is authority to the contrary,*^® 
it has been held that findings of fact of the trial 


N.W.2d 674, 334 Mich. 56—^Brugel v. 
Hildebrant, 62 N.W.2d 190, 332 
Mich. 475—^DeMay v. DeMay, 39 N. 
VV.2d 248, 326 Mich. 72—^Ethridge v. 
Ethridge, 34 N.W.2d 447. 322 Mich. 
678—Pinchuk v. Pinchuk, 27 N.W. 
2d 81, 317 Mich. 623—Gorton v. 
Gorton, 25 N.W.2d 665, 316 Mich. 
375 —^Billingsley v. Billingsley, 24 
N’.W.2d 96, 316 Mich. 417—^Lieber- 
witz V. Lieberwitz, 23 N.W.2d 129, 
314 Mich. 68 C—Johnson v. Johnson, 
22 N.W.2d 761, 314 Mich. 376— 
Isham V. Isham, 18 N.W.2d 702, 311 
Mich. 240—^Ferguson v. Ferguson, 
17 N‘.W.2d 777, 310 Mich. 630— 
Leisenring v. Leisenring, 4 N.W. 2d 
705, 302 Mich. 406—^Bly v. Bly, 2 N. 
W.2d 880, 300 Mich. 681—Chubb v. 
Chubb, 298 N.W. Ill, 297 Mich. 601 
—Westgate v. Westgate, 288 N.W. 
860, 291 Mich. 18—Stratmann v. 
Stratmann, 282 N.W. 914, 287 Mich. 
94. 

Mo.—M V. O, App.. 301 S.W.2d 866— 
Dietrich v. Dietrich, App., 294 S.W. 
2d 569. 

Neb,—Dwinnell v. Dwinnell, 86 N.W. | 
2d 579, 165 Neb. 666—Sutherland v. 
Sutherland, 272 N.W. 549, 132 Neb. 
558. 

Wash.—Witzel v. Witzel, 121 P.2d 
943,12 Wash.2d 371—^Taylor v. Tay¬ 
lor, 113 P.2d 64, 8 Wash.2d 666— 
Hughes V. Hughes, 203 P. 376, 118 
Wash. 262. 

19 C.J. p 193 note 32 [c]. 

Advantage of judge vKho heard wit¬ 
nesses 

Supreme court may consider ad¬ 
vantage which trial judge had from 
his opportunity to hear and observe 
witnesses. 

Mich.—Weinhart v. Weinhart, 201 N. 

W. 492, 229 Mich. 434. 

74.10 Ala.—^Watkins v. Kidd, 76 So. 
2d 87, 261 Ala. 463. 

Decree induced by erroneous view 
of law 

Rule that reviewing court will nor¬ 
mally defer to the findings and con¬ 
clusions of trial judge on conflicting 
evidence does not apply when it is 
obvious that decree was induced by 
an erroneous view of the law, and, 
in such case, reviewing court will 
correct the error. 

Mo.—^Boudinier v. Boudinier, 203 S.W. 

. 2d 89, 240 Mo.App. 278. 

74.15 Or.-Hollingworth v. Holling- 
worth, 146 P.2d 466, 173 Or. 286. 
74.ao Conn.—Bielan v. Bielan, 62 A. 
2d 664, 135 Conn. 163, 9 A.L.R.2d 
1019—Riccio V. Riccio, 40 A.2d 751, 
131 Conn. 437. 
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74.25 Conn.—Swist v. Swist, 140 A. 

820, 107 Conn. 484. 

Intolerable cruelty 

Conn.—Swist v. Swist, supra. 

75. Hawaii.—^Blackburn v. Black¬ 
burn, 41 Hawaii 37. 

Iowa.—Miller v. Miller, 88 N.W.2d 
816—Frye v. Frye, 63 N.W.2d 242, 
245 Iowa 563—^Kentzelman v. Kent- 
zelman, 63 N.W.2d 194, 245 Iowa 
679—Milks V. Milks, 28 N.W.2d 
472. 238 Iowa 785—Weatherill v. 
Weatherill, 25 N.W.2d 336, 238 
Iowa 169—^Davis v. Davis, 292 N.W. 
804, 228 Iowa 764—Closz v. Closz, 
169 N.W. 183, 184 Iowa 739. 

Mich.—^Reeves v. Reeves, 65 N.W.2d 
793, 335 Mich. 193—Smith v. Smith, 
58 N.W.2d 674, 834 Mich. 66— 
Brugel V. Hildebrant, 62 N,W.2d 
190. 332 Mich. 475—DeMay v. De- 
May. 39 N.W.2d 248, 326 Mich. 72 
—^Pinchuk v. Pinchuk, 27 N.W.2d 
81, 317 Mich. 623—Gorton v. Gorton. 
26 N.W.2d 665, 316 Mich. 375— 
Billingsley v. Billingsley, 24 N.W. 
2d 96, 315 Mich. 417—Lieberwitz v. 
Lieberwitz, 23 N.W.2a 129, 314 
Mich. 686—Johnson v. Johnson, 22 
N.W.2d 751, 314 Mich. 376—Isham 

V. Isham, 18 N.W.2d 702, 311 Mich. 
249—^Ferguson v. Ferguson, 17 N. 

W. 2d 777, 310 Mich. 630—Leisen¬ 
ring V. Leisenring, 4 N.W.2d 705, 
302 Mich. 406—Bly v. Bly, 2 N.W.2d 
880, 300 Mich. 681—Chubb v. Chubb, 
298 NW. Ill, 297 Mich. 601— 
Klumpp V. Klumpp, 286 N.W. 171, 
289 Mich. 97—^Hildebrandt v. Hil- 
debrandt. 193 N.W. 883, 228 Mich. 
352. 

Mo.—Reynolds v. Reynolds, 249 S.W. 
407, 297 Mo. 447, 

Clark V. Clark, APP., 306 S.W. ] 
2d 641—May v. May, App., 294 S. 
W.2d 627—Dietrich v. Dietrich, 
App., 294 S.W,2d 569—Campbell v. 
Campbell, App., 281 S.W.2d 314— 
Hicks V. Hicks, App., 270 S.W.2d 
625—Prudot v. Stevens, App., 266 
S.W.2d 756—Luckett v. Luckett, 
App., 263 S,W.2d 41—^Lasswell v. 
Lasswell, App., 248 S.W.2d 47— 
Beldt V. Beldt, App., 240 S.W.2d 
983—^Ramos v. Ramos, App., 232 
S.W.2d 188—Smith v. Smith, App., 
231 S.W.2d 637—Taylor v. Taylor, 
App., 224 S.W.2d 412—Greenbury 
V. Greenbury, App., 223 S.W.2d 
163—^Phillips V. Phillips, App., 219 
S.W.2d 249—Elliston v. Blllston, 
App., 215 S.W.2d 63—Rusche v. 
Rusche, App., 200 S.W.2d 677— 
Williamson v. Williamson, App., 
164 S.W.2d 606—Bova v. Bova, App., 
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135 S.W.2d 384—Kistner v. Kistner, 
App., 89 S.W.2d 106—Capps v. 
Capps, App., 65 S.W.2d 661— 
Lampe v. Lampe, App., 28 S.W.2d 
414—^Esworthy v. Esworthy, 11 S. 
W.2d 1078, 223 Mo.App, 171—Lar- 
rabee v. Larrabee, App., 7 S.W.2d 
420—Teel v. Teel, 289 S.W. 973, 221 
Mo.App. 104—^Ferguson v. Fergu¬ 
son, App., 279 S.W. 189—Grath v. 
Grath, App., 261 SW. 718—Blle- 
brecht v. Ellebrecht, App., 243 S. 
W. 209—^Kashka v. Kashka, App.. 
220 S.W. 1035. 

Okl.—^McElreath v. McElreath, 317 
P.2fi 225—^Pope v. Pope, 243 P. 
962, 116 Okl. 188. 

Or.—^Bickner v. Bickner, 233 P. 252, 
114 Or. 48. 

Tex.—Turner v. Turner, Clv.App., 
289 S.W.2d 836—Green v. Green, 
Civ.App., 268 S.W.2d 287—Ritch v. 
Ritch, Civ.App., 242 S.W.2d 210— 
Gomez v. Gomez, Civ.App., 234 S. 
W.2d 941—^Hodges v. Hodges, Civ. 
App., 207 S.W.2d 943—^Brown v. 
Brown, Civ.App., 190 S.W.2d 730— 
Wilson V. Wilson, Civ.App., 189 S. 
W.2d 212—^Moon v. Moon, Civ.App., 
186 S.W.2d 362—^Mortensen v. Mort- 
ensen, Civ.App., 186 S.W.2d 297— 
Caldwell v. Caldwell, Civ.App., 176 
S.W.2d 768—Bell v. Bell, Civ.App., 
136 S.W.2d 646—Yosko v. Tosko, 
Civ.App., 97 S.W.2d 1023. 

19 C.J. p 194 note 34. 

Findings based on writings 

The supreme court is not bound to 
affirm findings of trial court in di¬ 
vorce action that husband’s request 
for wife’s return was made in good 
faith and that her refusal was un¬ 
reasonable, where proof, consisting 
largely of writings, which it is 
court’s duty to construe, strongly im¬ 
pels a contrary conclusion. 

Wis.—Schopps V. Schopps, 206 N.W. 

829, 188 Wis. 161. 

Where review XLOt sought 

Finding that plaintiff was innocent 
and injured party and entitled to di¬ 
vorce is conclusive on appellate 
court, however, where defendant fail¬ 
ed to seek review of divorce decree. 
Mo.—Allen v. Allen, 47 S.W.2d 254, 
226 Mo.App. 822.’ 

Appellate court makes own fludings 
Mo.—^Lockhart v. Lockhart, App., 271 
S.W.2d 208—^Lamberson v. Lamber- 
son, App., 230 S.W.2d 497—^Boud- 
inier v. Boudinier, 203 S.Wi2d 89, 
240 Mo.App. 278—King v. King, 
170 S.W.2d 982, 237 Mo.App. 764— 
Lampe v. Lampe, App., 28 S.W.2d 
414—^Krebs v. Krebs, App., 24 S.W. 
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court are conclusive on appeal,*^® subject to the ex¬ 
ception that before a divorce can be granted plain¬ 
tiff's testimony must, under some statutes, be cor¬ 
roborated.'^'^ According to some decisions it is the 
province of the appellate court merely to ascertain 


whether there is any substantial evidence to support 
the findings and conclusions of the trial court.77.6 

In any event, a finding will not be disturbed if 
supported by sufficient evidence,'^'^-^® unless it is 


2d 171—Tebbe v. Tebbe, 21 S.W.2d 
915, 223 Mo.App. 1106—Schumach¬ 
er V. Schumacher, App., 14 S.W.2d 
619—Short V. Short, App., 2 S.W.2d 
137—Klenk v. Klenk, App., 282 S. 
W. 153. 

76. Ariz.—^Roden v. Roden, 242 P. 
337, 29 Ariz. 398, rehearing denied 
243 P. 413, 29 Ariz. 649. 

Cal.—^Baldwin v. Baldwin, 170 P.2d 
670, 28 C.2d 106. 

Cohen v. Cohen, 319 P.2d 66, 156 
C.A.2d 191—Waltz v. Waltz, 310 
P.2d 695, 150 C.A.2d 731—Beeler 
V. Beeler, 268 P.2d 1074, 124 C.A. 
2d 679—^Davis v. Davis, 267 P.2d 
403, 123 C.A.2d 763—Margolis v. 
Margolis, 251 P.2d 396, 116 C.A. 
2d 131—Krull v. Krull, 233 P.2d 
13, 106 C.A.2d 56—Davidson v. 
Davidson, 204 P.2d 71, 90 C.A.2d 
809—Slusher v. Slusher, 193 P.2d 
778, 85 C.A.2d 626—^Angell v. An- 
gell, 191 P.2d 64, 84 aA.2d 339— 
Parmer v. Parmer, 180 P.2d 66, 79 
C.A.2d 536—^Ruggles v. Bailey, 69 
P.2d 837, 15 aA,2d 656—^Brown v. 
Brown, 268 P. 401, 92 C.A. 276— 
Hansen v. Hansen, 261 P. 503, 86 
C.A. 744—Sherman v. Sherman, 263 
P. 945, 81 C.A. 406—^Lane v. Lane, 
248 P. 686, 78 C.A. 326—^Anderson 
V. Anderson, 211 P. 827, 59 C.A. 
767—^Ferrarls v. Perraris, 211 P. 
470, 69 C.A. 678—Strupelle v. Stru- 
pelle, 211 P. 248, 69 C.A. 626— 
Barngrover v. Barngrover, 206 P. 
461, 67 C.A. 43—^Daroux v. Da- 
roux, IDSr P. 1112, 53 C.A. 223—Van 
Camp V. Van Camp, 199 P. 886, 53 
C.A. 17—Stampfli v. Stampfli, 199 
P. 829, 63 C.A. 126. 

Conn.—^Mercer v. Mercer, 39 A.2d 879, 
131 Conn. 362—Cordner v. Cord- 
ner, 39 A.2d 878, 131 Conn. 366. 

D.C.—^Burroughs v. Burroughs, 4 P. 
2d 936, 65 App.D.C. 269, followed 
in 4 F.2d 938, 65 App.D.C. 271. 

Ind.—Stinson v. Stinson, 74 N.E.2d 
745, 117 Ind.App. 661. 

Ky.—Booth V. Booth, 271 S.W. 664, 
208 Ky. 685. 

Mass.—^Drew v. Drew, 144 N.B. 763, 
260 Mass. 41—Curtiss v. Curtiss, 
136 N.B. 829, 243 Mass. 61—Purdy 
V. Purdy, 131 N.B. 297, 238 Mass. 
606—^Freeman v. Freeman, 130 N. 
B. 220, 238 Mass. 150. 

Minn.—Gerlich v. Gerlich, 204 N.W. 
465, 163 Minn. 400. 

Nev.—Caye v. Caye, 211 P.2d 262, 66 
Nev. 78. 

N.J.—Sturm v. Sturm, 137 A. 892, 
101 N.J.Ba. 313. 

N.C.—^McLean v. McLean, 63 S.B.2d 
138, 238 N.C. 139. 


Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 575. 

Vt.—^Raymond v. Raymond, 132 A. 
2d 427,120 Vt. 87. 

Wash.—Walden v. Walden, 194 P. 
644, 113 Wash. 677. 

Where evidence was not reported 
on appeal, the findings of fact, wheth¬ 
er particular or general, must be 
taken as true in every respect un¬ 
less general findings were inconsist¬ 
ent as a matter of law with partic¬ 
ular findings. 

Mass.—Quigley v. Quigley, 38 N.B. 
2d 624, 310 Mass. 415. 

Concnrrent fact finding of circuit 
court and court of appeals that evi¬ 
dence did not support right of either 
spouse to divorce on ground of cruel¬ 
ty or wife's adultery foreclosed fact 
issues on petitions by both spouses 
for certiorari. 

Tenn.—^Berry v. Berry, 232 S.W.2d 
362, 191 Tenn. 310. 

bindings of ultimate facts by a 
court in a divorce action are control¬ 
ling unless drawn as conclusions 
from findings of probative facts that 
do not support them. 

Cal.—La Mar v. La Mar, 186 P.2d 
678, 30 C.2d 898. 

PiadlxLgs supported by evidence 

(1) Finding on sharply confiicting 
evidence must stand on appeal. 

Conn.—^Riccio v. Riccio, 40 A.2d 761, 

131 Conn. 437. 

(2) Discretion of trial court to de¬ 
termine credibility of conflicting tes¬ 
timony and draw inferences as to hu- • 
man feelings and motives after hear¬ 
ing witness testify in divorce suit 
is not completely unfettered, but its 
facts findings, supported by evidence, 
are binding on reviewing court. 

N.H.—^Ballou v. Ballou, 68 A.2d 311, 
95 N.H. 105. 

As to fact of rendition of Judgment 
Where motion was made to reopen 
divorce action and permit introduc¬ 
tion of additional testimony on 
ground that Judgment divorcing par¬ 
ties and awarding custody of minor 
child had not been rendered, but 
trial court found that judgment had 
actually been rendered by it and that 
those matters had been determined, 
the finding was conclusive and would 
not be reviewed on appeal. 

Kan.—Gates v. Gates, 163 P.2d 396, 
160 Kan. 428. 

77. Cal.—Percy v. Percy, 207 P. 869, 
188 C. 766. 

77.5 Kan.—^Henry v. Henry, 232 P.2d 
473, 171 Kan. 307. 
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Mont.—^Boggs V. Boggs, 177 P.2d 869, 
119 Mont. 640. 

Va.—^Bisel v. Bisel, 90 S.E.2d 779, 
197 Va. 636. 

Limit of inquiry 

Where the single question submit¬ 
ted on appeal from a Judgment grant¬ 
ing divorce to plaintiff is whether the 
decision of the trial court is suffi¬ 
ciently supported by the evidence, 
the limit of inquiry by a reviewing 
court is whether there is sufficient 
evidential support to uphold the find¬ 
ings, and the appellate court is not 
always required to consider the evi¬ 
dence presented by defendant. 

Cal.—Crum v. Crum, 207 P. 606, 67 
C.A. 639. 

77.10 Ark.—Carty v. Carty, 232 S. 

W.2d 446, 217 Ark. 610. 

Cal.—^Krog v. Krog, 198 P.2d 510, 32 
C.2d 812. 

Gillespie v. Gillespie, 262 P.2d 
607. 121 C.A.2d 95—Hamrick v. 
Hamrick, 260 P.2d 188, 119 C.A.2d 
839—Walker v. Walker, 239 P.2d 
106, 108 C.A.2d 605—Hill v. Hill, 
187 P.2d 28, 82 C.A.2d 682—McGann 
V. McGann, 186 P.2d 424, 82 C.A.2d 
382—Wood V. Wood, 185 P.2d 63, 
81 C.A.2d 727—Silverstein v. Silver- 
stein, 174 P.2d 480, 76 C.A.2d 872— 
Serns v. Serns, 161 P.2d 417, 70 G 
A.2d 627—Ungemach v. Ungemach, 
142 P.2d 99, 61 C.A.2d 29—Scheibe 
V. Scheibo, 134 P.2d 835, 67 C.A 
2d 330, followed in 134 P.2d 841, 
67 C.A.2d 1019—Cohn v. Cohn, 118 
r.2d 903, 47 C.A.2d 083. 

Conn.—^Medvedow v. Medvedow, 103 
A.2d 337, 140 Conn. 60S—Allan v. 
Allan, 42 A.2d 347, 132 Conn. 1, 169 
A.L.R. 493. 

Pla.—Trobaugh v. Trobaugh, -81 So. 
2d 629—^Williamson v. Williamson, 
14 So.2d 712, 163 Fla. 357—Bums 
V. Burns, 13 So.2d 599, 153 Fla. 
73. 

Idaho.—Gapsch v. Gapsch, 277 P.2d 
278, 76 Idaho 44. 

Ill.—Louks V. Louks, 102 N.E.2d 364, 
345 Ill.App. 186—^Lewand v. Lew- 
and, 82 N.E.2d 364, 335 lll.App. 
673. 

Kan.—^Korber v. Korber, 186 P.2d 
241, 163 Kan. 686—Stafford v. 

Stafford, 181 P.2d 491, 163 Kan. 
162—^Irwin v. Irwin, 174 P.2d 1021, 
162 Kan. 186—Hoffman v. Hoffman, 
136 P.2d 887, 156 Kan. 647. 

Ky.—Shepherd v. Shepherd, 295 S.W. 
2d 667. 

Me.—^Kennon v. Kennon, 111 A2d 695, 
160 Me. 410—Hadley v. Hadley, 66 
A.2d 8,144 Me. 127. 
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plainly wrong'^8 or against the great, manifest, or | dear preponderance of the evidence bearing on the 


Md.—Sullivan v. Sullivan, 87 A.2d 
604, 199 Md. 594. 

Mich.—Gilchrist v. Gilchrist, 52 N. 
W.2d 631, 333 Mich. 275—^Ziontz 
V. Ziontz, 36 N.W.2d 882, 324 Mich. 
155 —Johnson v. Johnson, 20 N.W. 
2d 862, 313 Mich. 195. 

—Sandifer v. Sandifer, 61 So. 
2d 144, 216 Miss. 414. 

Mo.—Smith v. Smith, App., 231 S.W. 
2d 637. 

Mont.—Shuey v. Shuey, 290 P.2d 
1100, 129 Mont. 649—Stefonick v. 
Stefonick, 167 P.2d 848, 118 Mont. 
486, 164 A.L.R. 1211—Judson v. 
Anderson, 165 P.2d 198, 118 Mont. 
106. 

2 ^.j.—^Daniel v. Daniel, 64 A.2d 627, 

2 N.J.Super. 83. 

iq-.M:.—^Poteet v. Poteet, 114 P.2d 91, 
46 N.M. 214. 

Ohio.—Spencer v. Spencer, 89 N.E. 

2d 496, 87 Ohio App. 539. 

Or.—Corey v. Corey, 269 P.2d 1047, 
201 Or. 269. 

S.C.—^Frazier v. Frazier, 89 S.B.2d 
225, 228 S.C. 149. 

Tex.—^Humphreys v. Humphreys, 

CiV.App.. 200 S.W.2d 453. 

W.Va.—Miles v. Miles, 48 S.E.2d 669, 
131 W.Va. 613. 

Hearsay evideiLoe held to support 
fludiiig in absence of objection there¬ 
to at trial. 

N.M.—^Ferret v. Ferret, 237 P.2d 694, 
65 N.M. 565. 

Source of evidence immaterial 
In determining whether finding of 
trial court was supported by sub¬ 
stantial evidence, it is immaterial 
whether evidence came from testi¬ 
mony of one of the parties or from 
other witnesses. 

Cal.—LeFiell v. LeFiell, 239 P.2d 61, 
108 C.A.2d 321. 

Presumptive findings 

Findings resulting from presump¬ 
tion that trial court found every fact 
necessary to support the judgment, 
where no findings of fact appear in 
the record, must be sustained if evi¬ 
dence on any reasonable construction 
justifies it. 

Ariz.—^Porter v. Porter, 195 P.2d 132, 
67 Ariz. 273. 

Finding contrary to all evidence 
will be set aside by appellate court. 
N.H.—Ballou v. Ballou, 68 A.2d 311, 
96 N.H. 106. 

78. u.S.—^Paddock v. Paddock, C.A 
Alaska, 240 F.2d 936. 

Ala.—^Reynolds v. Reynolds, 90 So. 
2d 774, 266 Ala. 263—Spencer v. 
Spencer, 86 So.2d 286, 264 Ala. 196 
—Meares v. Meares, 66 So.2d 661, 
256 Ala. 596—Pruitt v- Pruitt, 88 
So. 451, 205 Ala. 484. 

Ariz.—^Malich v. Malich, 204 P. 1020, 
23 Ariz. 423—^Lundy v. Lundy, 202 
P. 809, 23 Ariz. 213. 


Cal.—Fulton v. Fulton, 82 P.2d 634, 
220 C. 726—Weisburg v. Weis- 
burg, 6 P.2d 504, 214 C. 499—Meyer 
V. Meyer. 195 P. 387, 184 C. 687. 

Burrows v. Burrows, 63 P.2d 
1135, 18 C.A.2d 276—Albert v. Al¬ 
bert, 20 P.2d 116, 130 C.A. 466— 
Jansen v. Jansen, 15 P.2d 777, 127 
C.A. 294—Gray v. Gray, 13 P.2d 
862, 125 C.A. 203—Stanton v. Stan¬ 
ton. 298 P. 624, 113 C.A. 462—Mc- 
Lachlan v. McLachlan, 281 P. 612, 
101 C.A. 106—^Davis v. Davis, 207 
P. 923, 58 C.A. 100—McCahan v. Mc- 
Cahan, 190 P. 460, 47 C.A. 176— 
Huchting v. Huchting, 188 P. 1002, 
46 C.A. 194. 

Colo.—Guilford v. Guilford, 43 P.2d 
391, 96 Colo. 428—^Hagge v. Hagge, 
282 P. 250, 86 Colo. 370. 

Conn.—Steinmann v. Steinmann, 186 
A. 501, 121 Conn. 498—Murphy v. 
Murphy, 162 A. 397, 112 Conn. 417 
—Swist V. Swist, 140 A. 820, 107 
Conn. 484. 

D.C.—Stewart v. Stewart, 186 F.2d 
436, 87 U.S.App.D.C. 358—Shellman 
V. Shellman, 96 F.2d 108, 68 App.D. 
C. 197—^Frazier v. Frazier, 61 F.2d 
920, 61 App.D.C. 279—^Blundon v. 
Blundon, 12 F.2d 848, 56 App.D.C. 
313—^Dickinson v. Dickinson, 8 F.2d 
009, 56 App.D.C. 48—Diggs v. Diggs, 
288 F. 262, 63 App.D.C. 66—Cole v. 
Cole, 286 F. 764, 62 App.D.C. 302— 
Davis V. Davis, 48 App.D.C. 362. 
Fla.—^Zook v. Zook, 63 So.2d 642— 
Brunner v. Brunner, 32 So.2d 736, 
159 Fla. 762, rehearing denied 36 
So.2d 827, 160 Fla. 860—Coslick v. 
Coslick, 183 So. 835, 133 Fla. 698— 
Phifer v. Phifer, 168 So. 9, 124 Fla. 
223—Stoneburg v. Stoneburg, 162 
So, 334, 120 Fla. 188—Currie v. 
Currie, 162 So. 152, 120 Fla. 28— 
Trigo V. Trigo, 105 So. 123, 90 Fla. 
60. 

Mickler v. Mickler, App., 101 So. 
2d 167. 

Hawaii.—^Medeiros v. Medeiros, 32 
Hawaii 177. 

Idaho.—Clark v. Clark, 69 P.2d 980, 
58 Idaho 37—Cox v. Cox, 260 P. 
693, 46 Idaho 49—Callahan v. Calla¬ 
han, 192 P. 660, 33 Idaho 241—Piatt 
V. Piatt, 184 P. 470, 32 Idaho 407. 
Ill.—^Berlingieri v. Berlingieri, 22 N. 
E.2d 676, 372 Ill. 60—Reinken v. 
Reinken, 189 N.B. 914, 355 Ill. 639— 
Shekerjian v. Shekerjian, 178 N.B. 
365, 346 IlL 101—Arliskas v. Ar- 
liskas, 175 N.E. 6, 343 Ill. 112— 
Lewis V. Lewis, 147 N.E. 411, 316 
Ill. 447. 

Cannon v. Cannon, 114 N.B.2d 54, 
351 I11.APP. 135—Howard v. How¬ 
ard, 26 N.E.2d 421, 304 IlLApp. 637. 
Ind.—^McMurrey v. McMurrey, 4 N.E. 
2d 540, 210 Ind. 595. 

Miller v. Miller, 126 N.B. 435, 73 
Ind.App. 19. 

Kan.—Holland v. Holland, 85 P.2d 21, 
148 Kan. 851—^Lassen v. Lassen, 7 
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P.2d 120, 134 Kan. 436—McFarlin 
V. McFarlin, 199 P. 472, 109 Kan. 
431. 

Ky.—Elam v. Elam, 80 S.W.2d 11, 
258 Ky. 350—^Belcher v. Belcher, 
46 S.W.2d 841, 242 Ky. 64—Patrick 
V. Patrick. 3 S.W.2d 195, 223 Ky. 
148—^Kunze v. Kunze, 229 S.W. 
1031, 191 Ky. 266—McQueary v. 
McQueary, 205 S.W. 769, 181 Ky. 
667. 

Ma—^Hayes v. Hayes, 160 A. 496, 
129 Me. 487—Christensen v. Chris¬ 
tensen, 134 A. 373, 125 Me. 397. 
Md.—Walker v. Walker, 121 A.2d 195, 
209 Md. 428—Zimmerman v. Zim¬ 
merman, 85 A.2d 802, 199 Md. 176— 
Blair v. Blair, 85 A.2d 442, 199 Md. 
9—Smith V. Smith. 84 A.2d 890, 198 
Md. 630—^Meininger v. Meininger, 
84 A.2d 61, 198 Md. 432—Thomas v. 
Thomas, 78 A.2d 225, 197 Md. 15. 
Mass.—^Hamilton v. Hamilton, 90 N.E. 
2d 322, 325 Mass. 278—Heath v. 
Heath. 89 N.E.2d 338, 325 Mass. 120 
—^Levanosky v. Levanosky, 42 N.B. 
2d 561, 311 Mass. 638—Quigley v. 
Quigley, 38 N.E.2d 624, 310 Mass. 
416—Goren v. Goren, 37 N.E.2d 987, 
310 Mass. 284—Curtis v. Curtis, 199 
N.E. 730, 293 Mass. 309—Callan v. 
Callan, 181 N.E. 736, 280 Mass. 37 
—Giles V. Giles, 181 N.E. 605, 279 
Mass. 469—Webster v. Webster, 
163 N.B. 197, 264 Mass. 561—Vin¬ 
ton V. Vinton, 161 N.B. 817, 264 
Mass. 71—^Ripley v. Ripley, 155 N. 
E. 658, 259 Mass. 26—^Harrington v. 
Harrington, 150 N.E. 296, 254 Mass. 
506—Holt V. Holt, 149 N.E. 40, 263 
Mass. 411—^Holsworth v. Hols- 
worth, 147 N.B. 678, 252 Mass. 133 
—^Hammond v. Bteimmond, 132 N.E. 
724, 240 Mass. 182. 

Minn.—^Rhoads v. Rhoads, 292 N.W. 
760, 208 Minn. 61—Meddick v. Med- 
dick, 282 N.W. 676, 204 Minn. 113. 
Miss.—Scott V. Scott, 69 So.2d 489, 
219 Miss. 614—Sarphie v. Sarphie, 
177 So. 358, 180 Miss. 313. 

Mo.—^May v. May, App., 294 S.W.2d 
627—Thomas v. Thomas, App., 288 
S.W.2d 689, certiorari denied 77 S. 
Ct. 98, 352 U.S. 873, 1 L.Ed. 77— 
Ames V. Ames, App., 284 S.W.2d 
888—Noll V. Noll, App., 277 S.W.2d 
853—Cadenhead v. Cadenhead, App., 
265 S.W.2d 426—Taubin v. Taubin, 
App., 263 S.W.2d 466—Phelps v. 
Phelps, 246 S.W.2d 838, 241 Mo.App. 
1202—Johnson v. Johnson, App., 240 
S.W.2d 184—Dallas v. Dallas, App., 
233 S.W.2d 738—Bryant v. Bryant, 
App., 232 S.W.2d 199—^Lowe v. 
Lowe, App., 229 S.W.2d 7—Ridge v. 
Ridge, App., 166 S.W.2d 294—Zam- 
zow V. Zamzow, App., 159 S.W.2d 
346. 

Mont.—^Argenbright v. Argenbright, 
101 P.2d 62, 110 Mont. 376—^Lewis 
V. Lewis, 94 P.2d 211, 109 Mont. 42 
—Williams v. Williams, 278 P. 1009, 
85 Mont. 446—Albrecht v, Albrecht, 
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issue,unless the appellate court is convinced that | it must have reached a different conclusion had it 


269 P. 158, 83 Mont. 37—^Damm v. 

• Damm, 266 410, 82 Mont. 239. 

Nev.—^Duplantis v. Duplantis, 255 P. 
1014, 50 Nev. 234—Walker v. Walk¬ 
er, 198 P. 433, 45 Nev. 106. 

N.J.—^Friedman v. Friedman, 116 A.2d 
793, 37 N.J.Super. 52. 

N.T.—Mays v. Mays. 300 N.T.S. 137, 
252 App.Div. 889, affirmed 1 N.T.S. 
2d 503, 253 App.Div. 743, appeal dis¬ 
missed 2 N.Y.S.2d 491, 253 App.Div. 
828, and affirmed 18 N.E.2d 693, 279 
N.T. 762. 

Okl.—Dowd V. Dowd, 15 P.2d 136, 159 
Okl. 233—Tinker v. Tinker, 290 
P. 187, 144 Okl. 94^hamberlain v. 
Chamberlain. 247 P. 684, 121 Okl. 
145—Reed v. Reed, 246 P. 413, 119 
Okl. 5—^Faughn v. Fauffhn, 239 P. 
134, 111 Okl. 227—Gray v. Gray, 
215 P. 208, 89 Okl. 237—Johnson v. 
Johnson, 179 P. 595, 72 Okl. 155. 

R. I.—^Boger v. Roger, 139 A.2d 147— 
Lannon v. Lannon, 136 A.2d 608— 
eastern V. Castelli, 107 A.2d 284, 82 
R.I. 232—Krawcyzk v. Kraweyzk, 

. 102 A.2d 870, 81 R.I. 335—Lacombe 
V. Lacombe, 79 A2d 760, 78 R.I. 118 
—Comery v. Comery, 68 A.2d 93, 76 
R.I. 191—^Parker v. Parker, 63 A. 2d 
211, 95 R.I. 27—Baldwin v. Baldwin, 
60 A.2d 148, 74 R.I. 229—Salters v. 
Salters, 48 A.2d 369, 72 R.I. 81— 
Biron v. Biron, 46 A.2d 150, 71 R.I. 
329—Smith v. Smith, 34 A.2d 726, 
69 R.I. 403—White v. White, 31 
A.2d 427, 69 RI. 116—Sullivan v. 
. Sullivan, 26 A.2d 536, 68 R.I. 25— 
Kahnovsky v. Kahnovsky, 20 A.2d 
679, 67 R.I. 63—^Hakonson v. Hakon- 
son, 12 A.2d 215, 64 R.I. 276— 
Tremblay v. Tremblay, 196 A. 596, 
69 R.I. 401—Reilly v. Reilly, 190 A. 
476, 57 R.I. 432—Root v. Root, 190 
A. 400, 57 R.I. 436—Bastien v. Bas¬ 
tion, 189 A. 37, 67 R.I. 17G—Sher¬ 
man V. Sherman, 186 A. 508—^Burns 

V. Bums, 136 A, 14—^Latham v. 
Latham, 133 A. 241—Cummings v. 
Cummings, 132 A. 4, 47 R.I. 203— 
Mason v. Mason, 124 A. 730, 46 R. 
I. 43. 

S. D.—^Housman v. Housman, 226 N. 

W. 755. 65 S.D. 648—Bracken v. 
Bracken, 188 N.W. 46, 46 S.D. 430. 

Tex.—Snead v. Snead, Civ.App., 27 S. 
W.2d 268. 

Utah.—Curiy v. Curry, 321 P.2d 939, 
7 Utah 2d 198—MacDonald v. Mac¬ 
Donald, 236 P.2d 1066, 120 Utah 
673—Schuster v. Schuster, 53 P.2d 
428, 88 Utah 257—Stewart v. Stew¬ 
art, 242 P. 947, 66 Utah 366. 

Va.—Twohy v. Twohy, 107 S.E. 642, 
130 Va. 667. 

Wash.—McClelland v. McClelland, 16 
P.2d 941, 170 Wash. 170—^Perry v. 
Perry, 269 P. 1037, 148 Wash. 692— 
Smith V. Smith, 269 P. 821, 148 
Wash. 467—^McCarthy v. McCarthy, 
199 P. 733, 116 Wash. 360. 

W.Va.—Brown v. Brown, 97 S.E.2d 
811—Snyder v. Lane, 89 S.E.2d 607, 


141 W.Va. 195—^Rohrbaugh v. Rohr- 
baugh, 68 S.B.2d 361, 136 W.Va. j 
708—Finnegan v. Finnegan, 58 S.B. 
2d 594, 134 W.Va. 94—Sutton v. Sut¬ 
ton, 36 S.E.2d 608, 128 W.Va. 290— 
Taylor v. Taylor, 36 S.E.2d 601, 128 
W.Va. 198—Hurley v. Hurley, 34 
S.B.2d 465, 127 W.Va. 744—Nunn v. 
Nunn, 133 S.E. 363, 101 W.Va. 636— 
Perine v. Perine, 114 S.B. 871, 92 
W.Va. 530. 

Wis.—Bloomer v. Bloomer, 221 N.W. 
734, 197 Wis. 140. 

Wyo.—^Burt v. Burt, 41 P.2d 624, 48 
Wyo. 19. 

If record leaves appellate court in 
doubt, findings of fact will not be 
disturbed. 

Ky.—Martin v. Martin, 224 S.W.2d 
700, 311 Ky. 445—Hartstern v. 

Hartstern, 224 S.W.2d 447, 311 Ky. 
564—^Bartley v. Bartley, 220 S.W.2d 
860, 310 Ky. 332—Stratton v. Strat¬ 
ton, 211 S,W.2d 686, 307 Ky. 605— 
Bobbitt V. Bobbitt, 178 S.W.2d 977, 
297 Ky. 288—^Johnson v. Johnson, 
176 S.W.2d 256, 296 Ky. 155—Mc¬ 
Daniel v. McDaniel, 165 S.W.2d 966, 
292 Ky. 56—^Hickman v. Hickman, 
166 S.W.2d 356, 291 Ky. 688. 

Md.—^Eberwein v. Eberwein, 65 A.2d 
792, 193 Md. 95—Smith v. Smith, 
63 A.2d 628, 192 Md. Ill—Robert¬ 
son V. Robertson, 61 A.2d 73, 187 
Md. 560—Collins v. Collins, 42 A.2d 
680, 184 Md. 655. 

Abuse of discretion 

(1) Findings of trial court will not 
be disturbed unless an abuse of dis¬ 
cretion is shown. 

Cal.—McFall v. McFall, 136 P.2d 680, 
58 C.A.2d 208—^Parnay v. r»arnay, 
131 P.2d 662, 55 C.A.2d 703. 
Idaho.—Hiltbrand V. Hiltbrand, 193 l^ 
2d 391, 68 Idaho 275. 

Wash,-Schilling v. Schilling, 253 P. 
2d 952, 42 Wash.2d 105. 

(2) Abuse of discretion held not 
shown. 

Cal.—Schletewitz v, Schletcwitz, 193 
P.2d 34, 85 C.A.2d 366. 

Master’s findings approved by court 
Where chancellor had approved 
master's finding and it did not appear 
that finding was clearly erroneous, 
divorce decree was affirmed. 

Fla.—^Anthony v. Anthony, 180 So, 9, 
131 Fla. 636. 

N.J.—Guenther v. Guenther, 191 A. 
840, 122 N.J.B<I. 76. 

Conclusion, necessarily implied 
from order refusing to quash sum¬ 
mons in divorce action, would not be 
disturbed on appeal. 

Kan.—^Kirby v. Kirby, 65 P.2d 366, 
143 Kan. 430. 

Finding objectionable in form 
Finding supported by testimony in 
husband’s divorce suit that he, “so 
far as appeared, never abused his 
wife" will not be stricken, although 
objectionable in forzn, 
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Conn.—Swist v. Swist, 140 A. 820, 107 
Conn. 484. 

Findings in clear conflict, emd in¬ 
capable of being harmoniously con¬ 
strued, require reversal. 

Cal.—^Anderson v. Anderson, 228 P 
715, 68 C.A. 218. 

Finding not within issues 
In wife’s action for separation on 
ground of cruel and inhuman treat¬ 
ment, wherein husband counter¬ 
claimed for separation on ground of 
abandonment, finding that husband 
deserted wife by refusing to receive 
her back was properly stricken as not 
within issues. 

N.Y.—Bohmert v. Bohmert, 150 N.E. 
611, 241 N.Y. 446. 

Not disturbed except for good reason 
Appellate court, although not bound 
by finding of trial court in divorce 
action, will not disturb such finding 
unless some good reason appears for 
so doing. 

Mo.—Thompson v. Thompson, App., 
84 S.W.2d 990. 

79. Ala.—^Ray v. Ray, 18 So.2d 273, 
245 Ala. 591. 

Ark.—^McClain v. McClain, 263 S.W.2d 
911, 264 S.W.2d 695, 222 Ark. 729— 
Smith V. Smith, 245 S.W.2d 207, 219 
Ark. 876—Fine v. Fine, 192 S.W.2d 
212, 209 Ark. 764—Greer v. Greer, 
09 S.W.2d 248, 103 Ark. 301—Adams 

V. Adams, 6 S.W.2d 290. 177 Ark. 
374. 

III.—Baker v. Baker, 128 N.E.2d 616, 
6 Ill.App.2d 667—^P^ryman v. Fry¬ 
man, 125 N.E.2d 853, 5 lll.App.2d 
479—King v. King, 121 N.E.2d 347, 
3 Ill.App.2d 256—Hellrung v. Hell- 
rung, 72 N.B.2d 647, 331 Ill.App. 173 
—Cohn V. Cohn, 63 N.E.2d 618, 327 
llLApp. 22—Currie v. Currie, 60 N. 
K2d 120, 320 Ill.App. 178. 

Ky.—Ramey v. Ramey, 6 S.W.2d 470, 
224 Ky. 398—^Hougland v. Hoag- 
land, 291 S.W. 1044, 218 Ky. 636— 
Simmons v. Simmons, 266 S.W. 937, 
205 Ky. 400. 

Md.—^Welxitraub v. Weintraub, 132 A 
2d 847, 214 Md. 38—Benton V. Ben¬ 
ton. 79 A.2d 146, 197 Md. 373— 
Rcichcr v. Rclchcr, 77 A,2d 7, 196 
Md. 494—Sensabaiigh v. Sensa- 
baugh, 4G A.2d 635, 186 Md. 348— 
Jacub.s V* Jacobs, 185 A. 109, 170 
Md. 405—McCleos v. McClees, 162 
A. 901, 160 Md. 116. 

Minn.—^Albertson v. Albertson, 67 N. 

W. 2d 4C3, 243 Minn. 212—Wilson v. 
Wilson, 38 N,W.2d 154, 229 Minn. 
126—I.*ouden v. Louden, 22 N.W.2d 
164, 221 Minn. 338. 

Mo.—Ridge v. Ridge, App., 160 S.W. 
2a 294—SSamzow V. Zamzow, App.» 
159 S.W.2d 346. 

Mont.—Kerrigan v. Kerrigan, 139 P. 
2d 533, 116 Mont. 136 —Giebler v. 
Giebler. 222 P. 436, 69 Mont. 347-^ 
Bristol v. Bristol, 211 P, 205, 65 
Mont. 608. 
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occupied the position of the lower court under simi¬ 
lar circumstances,*^3*5 or unless it is very plain to 
an appellate tribunal that the conclusion reached 
cannot be supported by any rational view of the 
testimonyJ^-^® The rule that ordinarily findings 
predicated on sufficient evidence will not be disturbed 
on appeal has no application where there is no evi¬ 
dence to sustain the finding and the determination 
is based on an erroneous view of the lawJ^-i® 

Findings of advisory master or referee. Great 
weight should be given the findings of an advisory 
master or referee in actions for divorce,79-20 and 
his decision or findings will not ordinarily be dis- 


DIVORCE § 194(8) 

turbed when supported by credible evidence.79-25 
While it has been held that the findings of a master 
are not binding on the appellate court,20 there is 
authority to the effect that where such findings are 
amply supported by the evidence and have been af¬ 
firmed and concurred in by the trial judge, the ap¬ 
pellate court is bound by the findings^O-S and will 
not disturb them unless they are against the clear 
preponderance of the evidence.29-io 

Verdict or findings of jury. In divorce cases 
it has been held that the verdict or findings of a jury 
are not binding on the appellate court,2i but there 
is some authority to the contrary.22 In any event. 


Okl.—^Allmon v. Allmon, 164 P.2d 975, 
196 Okl. 329—^Newberry v. Newber¬ 
ry, 296 P. 202, 147 Okl. 249—Burke 

V. Burke, 249 P. 1110, 119 Okl. 254. 
S.D.—^Pfutzenreuter v. Pfulzenreu- 

ter, 77 N.W.2d 563—Kuehn v. 
Kuehn, 55 N.W.2d 70, 74 S.D. 62— 
Peterson v. Peterson, 24 N.'W.2d 
35, 71 S.D. 314. 

Tenn.—^Blrod v. Elrod, App., 296 S. 

W. 2d 849. 

Utah.—Curry v. Curry, 321 P.2d 939, 
7 Utah 2d 198—Graziano v. Grazi- 
ano, 321 P.2d 931, 7 Utah 2d 187— 
Griffiths V. Griffiths, 278 P.2d 983, 
3 Utah 2d 82—MacDonald v. Mac¬ 
Donald, 236 P.2d 1066, 120 Utah 
673—Greener v. Greener, 212 P.2d 
194, 116 Utah 571. 

Wash.—Barrlnuevo v. Barrinuevo, 287 
P.2d 349, 47 Wash.2d 296—Saffier 
V. Saffer, 264 P.2d 746, 42 Wash. 
2d 298. 

W.Va.—Brown v. Brown, 97 S.E.2d 
811—Snyder v. Lane, 89 S.E.2d 607, 
141 W.Va. 196—Bohrbauffh v. Rohr- 
baugh, 68 S.E.2d 361, 136 W.Va. 
708—^Finnegan v. Finnegan, 68 S.E. 
2d 694, 134 W.Va. 94—Sutton v. 
Sutton, 36 S.E.2d 608, 128 W.Va. 
290—Taylor v. Taylor, 30 S.B.2d 
601, 128 W.Va. 198—Hurley v. Hur¬ 
ley, 34 S.E.2d 466, 127 W.Va. 744. 
Wis.—Wingad v. Wingad, 86 N.W.2d 
425, 2 Wls.2d 393—Julicn v. Jullen, 
60 N.W.2d 763, 266 Wls. 86—She- 
walter v. Showalter, 49 N.W.2d 
727, 269 Wls. 636—Wamscr v. Wam- 
ser, 39 N.W.2d 363, 266 Wis. 374— 
Ische V. Ischo, 31 N.W.2d 607, 32 
N.W.2d 70, 262 Wls. 250—Derner 
V. Lerner, 31 N.W.2d 208, 262 Wls. 
87. 

Shook to oonsoienoe of court 
Reviewing court will not disturb 
factual findings of trial court in di¬ 
vorce action unless determination by 
court was so manifestly against 
weight of evidence as to shock con¬ 
science of reviewing court if per¬ 
mitted to stand. 

Ohio.—Gugle V. Gugle, App., 67 N.E. 
2d 166—Weller v, Weller, App., 42 
N.E.2d 458. 


Findings not warranted by evidence 
In divorce suit, where reviewing 
court is of opinion that findings of 
trial court are not warranted by evi¬ 
dence, judgment must be reversed, 
notwithstanding findings are sup¬ 
ported by substantial evidence. 

Nev.—^Wittenberg v. Wittenberg, 65 
P.2d 619, 56 Nev. 442. 

79.5 Mich.—^Hollway v. Hollway, 73 
N.W.2d 833, 344 Mich. 304—Pin- 
chuk V. Pinchuk, 27 N.W.2d 81, 317 
Mich. 623—^Rogers v. Rogers, 66 
N.W.2d 799, 335 Mich. 207—Reeves 

V. Reeves, 56 N.W.2d 793, 336 Mich. 
193—Macias v. Macias, 64 N.W.2d 
605, 334 Mich. 334—^Tackabury v. 
Tackabury, 64 N.W.2d 204, 334 
Mich, 167—Smith v. Smith, 63 N.W. 
2d 674, 334 Mich. 66—Brugel v. 
Hildebrant, 62 N.W.2d 190, 332 
Mich. 476—Wells v. Wells, 47 N.W. 
2d 687, 330 Mich. 448—DeMay v. 
DeMay, 39 N.W.2d 248, 326 Mich. 
72—Hadley v. Hadley, 36 N.W.2d 
144, 323 Mich. 655—Ethridge v. 
Ethridge, 34 N.W.2d 447, 322 Mich. 
678—Johnson v. Johnson, 27 N. 

W. 2d 328, 318 Mich. 21—Gorton v. 
Gorton, 25 N.W.2d 566, 316 Mich. 
375—^Billingsley v. Billingsley, 24 
N.W.2d 96, 316 Mich. 417—Lieber- 
witz V. Lieberwitz, 23 N.W.2d 129, 
314 Mich. 686—Johnson v. Johnson, 
22 N,W.2d 761, 314 Mich. 376— 
Kolberg v. Kolberg, 19 N.W.2d 480, 
312 Mich. 42—^Ferguson v. Fergu¬ 
son, 17 N.W.2d 777, 310 Mich. 630 
—Leisenring v. Leisenrlng, 4 N.W. 
2d 705, 302 Mich. 406—Bly v. Bly, 
2 N,W.2d 880, 300 Mich. 681—Chubb 

V. Chubb, 298 N.W. Ill, 297 Mich. 
601—Westgate v. Westgate, 288 N. 

W. 860, 291 Mich. 18—Stratmann 
V. Stratmann, 282 N.W. 914, 287 
Mich. 94—^Brookhouse v. Brook- 
house, 281 N.W. 673, 286 Mich. 161. 

79.10 Cal.—Gideon v. Gideon, 314 P. 
2d 1011, 163 C.A.2d 641—Polk v. 
Polk, 123 P.2d 660, 60 aA.2d 663. 
Ohio.—Buess v. Buess, 100 N.E.2d 
646, 89 Ohio App. 37. 

79.15 Cal.—Robertson v. Robertson, 
164 P.2d 62, 72 C.A.2d 129. 
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79.20 N.J.—Dale v. Dale, 80 A.2d 
234, 13 N.J.Super. 69. 

Rita v. Rita, 51 A.2d 27, 139 N. 
J.Eq, 399—^Henderson v. Hender¬ 
son, 35 A.2d 686, 134 N.J.Eq. 363— 
Julian V. Julian, 11 A.2d 99, 127 
N.J.Ea. 77. 

79.25 Fla.—Selinsky .v. Selinsky, 35 
So.2d 716, 160 Fla. 634. 

N.T.—Bates v. Bates, 80 N.T.S.2d 687, 
274 App.Div. 834. 

80. N.J.—Julian v. Julian, 11 A.2d 
99, 127 N.J.EQL. 77. 

tmeontested case 

Where testimony before an ad¬ 
visory master is sufficient to estab¬ 
lish grounds for divorce and is un¬ 
impeached, uncontested and not in¬ 
herently improbable, a mere general 
observation of demeanor, unsupport¬ 
ed by examples of action or atti¬ 
tude which would Inspire disbelief, 
is not sufficient to support a finding 
that the testimony is untrue, par¬ 
ticularly in an uncontested case, 
where there is no evidence of collu¬ 
sion, and the dismissal of the peti¬ 
tion in the face of evidence other¬ 
wise adequate to establish grounds 
for divorce necessarily imputes 
falsehood and perjury. 

N.J.—^Rains v. Rains, 12 A. 2d 867, 
127 N.J.Eq. 328. 

80.5 S.C.—Oswald v. Oswald, 95 S. 
E.2d 493, 230 S.C. 299. 

80.19 S.C.—^Mincey v. Mincey, 80 S. 
E.3d 123, 224 S.C. 630—Machado 
V. Machado, 66 S.E.2d 629, 220 S.C. 
90. 

81. Tex.—^Resendez v. Resendez, Civ. 
App., 282 S.W.2d 318—Crum v. 
Crum, Civ.App., 282 S.W.2d 280— 
Caldwell v. Caldwell, Civ.App., 176 
S.W.2d 768—Tosko v. Tosko, Civ. 
App., 97 S.W.2d 1023—Aylesworth 
V. Aylesworth, Civ.App., 292 S.W. 
963—^De Fierros v. De Fierros, Civ. 
App., 164 S.W. 1067. 

Conclusiveness of verdict generally 
see supra § 166. 

82. N.C.—^Page V. Page, 83 S.E. 625, 
167 N.C. 346. 

19 C.J. p 195 note 38. 
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the verdict of a jury will not be disturbed unless 
manifestly against the weight of the evidence or 
unless prejudicial error has occurred-^^.s 

Comparative effect accorded to findings of judge, 
master, or jury. Although it is held in some juris¬ 
dictions that the findings of the chancellor or trial 
judge in a divorce case have the same force and 
effect in the reviewing court as the verdict of a 
jury,S2.lO in at least one jurisdiction the rule is 


otherwise.2^*^® There the holding is that where the 
case was tried before a jury, the duty of the appel¬ 
late court is only to examine the testimony to see 
whether there is any evidence supporting the ver¬ 
dict,*2 but where there has not been a trial by jury, 
it is the duty of the appellate court to consider all 
the evidence and determine independently whether 
the conclusion reached by the master or the court 
below is supported by such a preponderance of evi¬ 
dence as the law requires.24 In such case, findings 


OoiLseat to Bolmilffsioa. 

Wife by moving: for order framing 
jury issues consented to submission 
of issues to jury, and court of ap¬ 
peals in absence of exception was 
precluded from considering whether 
there was any sustaining evidence. 
N.T.—Page v. Page, 248 N.T.S. 493, 
139 Misc. 102. 

sas III.—Teal v. Teal, 155 N.B. 28, 
324 Ill. 207—Stafford v. Stafford, 
132 N.E. 452, 299 Ill. 438, 20 A.L..R. 
827. 

Bateman v. Bateman, 85 N.B.2d 
196, 337 IlLApp. 7—Megahy v. Me- 
gahy, 51 N.EI.2d 75, 320 IU.App. 
362. 

Wis.—^Brmis v. Brmis, 38 N.W.2d 485, 
256 Wis. 339. 

▼erdict supported by confllotlng 
evideaoe will not be disturbed. 

Colo.—^Kubat V. Kubat, 212 P.2d 863, 
120 Colo. 690—^Mentzer v. Mentzer, 
209 P.2d 920, 120 Colo. 412—Sim¬ 
mons V. Simmons, 108 P.2d 871, 
107 Colo. 78. 

Ga.—^Poythress v. Poythress, 102 S. 
B.2d 607, 213 Ga. 882—Cone v. Cone, 
89 S.B.2d 618, 211 Ga, 882—Peek v. 
Peek, 60 S.E.2d 138, 207 Ga. 72. 

82.10 Ill.—Crook V. Crook, 70 N.E. 

2d 209, 329 IlLApp. 688. 

Va.—Bisel v. Bisel, 90 S.E.2d 779, 
197 Va. 636—^Arrington v. Arring¬ 
ton, 82 S.E.2d 648, 196 Va. 86— 
Nix T. Nix, 41 S.E.2d 345, 186 Va. 
14—^Lowdon V. Liowdon, 31 S.E.2d 
271, 183 Va. 78—Forbes v. Forbes, 
29 S.B.2d 829, 182 Va. 636—Owen 
V. Owen, 7 S.E.2d 890, 176 Va. 245— 
Allen V. Allen, 186 S.E. 17, 166 Va. 
303. 

82.15 Pa.—Wick V. Wick, 42 A.2d 
76, 362 Pa. 26. 

Barrall v. Darrall, 63 A.2d 693, 
164 Pa.Super. 113—^McKee v. Mc¬ 
Kee, 48 A2d 4, 159 Pa.Super. 233. 

83. Pa.—^Reiter v. Reiter, 48 A.2d 
66, 159 Pa.Super. 344—Mayer v. 
Mayer, 2 A.2d 37, 133 Pa.Super. 
128—King V. King, 173 A. 432, 113 
Pa.Super. 285—^Kurniker v. Kurnik- 
er, 94 Pa.Super. 257. 

19 C.J. p 195 note 38. 

Buttclency to justify submission 
On appeal from divorce decree, re¬ 
viewing court has duty to determine 
whether appellee introduced suffi¬ 


cient evidence on either branch of 
case to justify trial judge in sub¬ 
mitting issues thereunder to jury, 
and to inquire whether law has been 
properly applied to the facts which 
jury could reasonably find. 

Pa.—Huston v. Huston, 197 Au. 774, 
130 Pa.Super. 501. 

ICattexs considered 
Where there has been jury trial, 
review is limited to a consideration 
of same matters as are involved in 
disposing of appeal from judgment 
entered on verdict in ordinary civil 
case. 

Pa.—^Eberly v. Eberly, 36 A.2d 729, 
164 Pa.Super. 641—Hahn v. Hahn, 

4 A.2d 821, 136 Pa.Super. 39—^Hus¬ 
ton V. Huston, 197 A.. 774, 130 Pa. 
Super. 601. 

Hahn v. Hahn, 21 Erie Co. 45. 

84. Pa.—^Phipps V. Phipps, 81 A.2d 
523, 368 Pa. 291, certiorari denied 
72 S.Ct. 554, 342 U.S. 942, 96 KEd. 
701—Bobst V. Bobst, 64 A.2d 898, 
357 Pa. 441—^Esenwein v. Esenwein, 
167 A. 360, 312 Pa. 77—Nacrelll v. 
Nacrelli, 136 A. 228, 288 Pa. 1. 

Bruno v. Bruno, 138 A.2d 301, 
186 Pa.Super. 219—^McElroy v. Mc- 
Elroy, 138 A.2d 299, 185 Pa.Super. 
78—^Di Nunzio v. Ei Nunzio, 138 A. 
2d 212, 185 Pa.Super. 106—Romano 
V. Romano, 133 A.2d 273, 183 Pa. 
Super. 462—^Boyer v. Boyer, 130 A. 
2d 265, 183 Pa.Super. 260—Olbum 
V. Olbum, 128 A.2d 126, 183 Pa. 
Super. 5—^Rosen v. Rosen, 128 A.2d 
111, 183 Pa.Super. 103—Sfakianokis 
y. Sfakianakis, 127 A.2d 746, 183 
Pa.Super. 87—Colin v. Colin, 124 
A.2d 184, 181 Pa.Super. 564—Rankin 
V. Rankin, 124 A.2d 639, 181 Pa. 
Super. 414—^Hurley v. Hurley, 119 
A.2d 634, 180 Pa.Super. 364—Mc- 
Guigan v. McGuigan, 112 A.2d 440, 
178 Pa.Super. 176—Soper v, Soper, 
112 A.2d 420, 178 Pa.Super. 182— 
McNally v. McNally, 108 A.2d 839, 
176 Pa.Super. 494—Wasson v. Was¬ 
son, 108 A.2d 836, 176 Pa.Super. 
534—^Bredbenner v. Bredbenner, 
107 A.2d 169, 176 Pa.Super. 680— 
Vergoni v. Vergoni, 107 A.2d 144, 
175 Pa.Super. 522—Cowher v. Cow- 
her, 91 A.2d 304, 172 Pa.Super. 98— 
LiUpowitz V. Liupowitz, 83 A.2d 501, 
169 Pa.Super. 581—Silffes v. Slides, 
79 A.2d 130, 168 Pa.Super. 421— 
Duhme v. Duhme, 78 A.2d 44, 168 


Pa.Super. 406—Arnold v. Arnold, 
74 AL.2d 524, 167 Pa.Super. 211—• 
Megoulas v. Megoulas, 72 A.2d 598, 
166 Pa.Super. 610—Cutter v. Cutter, 
68 A.2d 192, 166 Pa.Super. 103— 
Rugh V. Hugh, 67 A.2d 816, 165 Pa. 
Super. 238—Boughter v. Boughter, 
67 A.2d 812, 164 Pa.Super. 574— 
Allen V. Allen, 67 A.2d 62{H 68 A.2d 
465, 166 Pa.Super. 379—^Mingone v. 
Mingone, 67 A.2d 573, 164 Pa.Super. 
678—Celia v. Celia, 67 A.2d 447, 164 
Pa.Super. 669—Tatem v. Tatem, 64 
A.2d 514, 164 Pa.Super. 307—Slavin 
V. Slavin, 60 A.2d 355, 162 Pa. 
Super. 636—^Priest v. Priest, 67 A 
2d 437, 162 Pa.Super. 232—Dash v. 
Dash, 51 A.2d 426, 160 Pa.Super. 
317, affirmed 63 A.2d 89, 357 Pa. 
126—^Holbrook v. Holbrook, 60 A 
2d 709, 160 Pa.Super. 129—Monaco 
V. Monaco, 50 A.2d 520, 160 Pa 
Super. 117—Smereskl v. Smereski, 
43 A.2d 649, 167 Pa.Super. 377— 
Helon V. Helon, 43 A.2d 398, 167 Pa 
Super. 687—Smith v. Smith, 43 A2d 
371, 167 PaSuper. 582—^Pullwood 
V. FuUwood, 40 A.2d 876, 156 Pa 
Super. 409—SantilH v. Santilli, 38 
A.2d 416, 155 Pa.Super. 407—^Knapp 
V. Knapp, 33 A.2d 88, 162 PaSuper. 
412—Evans v. Evans, 31 A.2d 590, 
162 Pa.Super. 267—Tulrner v. Tuir- 
ner, 27 A.2d 434, 150 PaSuper. 110 
—Grasso v. Grasso, 18 A.2d 112, 
143 Pa.Super. 293—Miller v. Miller, 
17 A.2d 910, 143 PaSuper. 634— 
Taylor v. Taylor, 16 A.2d 661, 142 
PaSuper. 441—^Esenwein v. Esen¬ 
wein, 15 A.2d 735, 141 Pa.Super. 
604—^Dearth v. Dearth, 16 A.2d 37, 
141 PaSuper. 344—^Deutsch v. 
Deutsch, 14 A.2d 686, 141 PaSuper. 
339—Vautior v. Vautier, 11 A2d 
207, 138 PaSuper. 366—Peters v. 
l>eters, 10 A.2d 867, 138 PaSuper. 
634—^Duchossois v. Duchossois, 10 
A.2d 824, 189 PaSuper. 1—Garbett 
V. Qarbott, 7 A.2d 368, 136 Pa 
Super. 383—Hewitt v. Hewitt, 7 
A.2d 45, 136 PaSuper. 266—Pug- 
liese V. Pugliese, 7 A2d 41, 136 Pa 
Super. 121—^Karpiel v. Karpiel, 7 
A2d 26, 136 PaSuper. 251—Hahn 
V. Hahn, 4 A.2d 821, 136 PaSuper. 
39—^Fishman v. Fishman, 4 A2d 
643, 134 PaSuper. 217—Murflt v. 
Murflt, 3 A2d 1020, 134 PaSuper. 
327—^Frantz v. Frantz, 3 A,2d 987, 
134 PaSuper. 481—Golden v. Gold¬ 
en, 3 A2d 941. 134 PaSuper. 211 
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made by the court below or the master are entitled i those of an auditor or master in chancery approved 
to consideration but have not the conclusiveness of | by the court in banc.®® 


—Starr ▼. Starr, 3 A.2d 939, 134 
Pa.Super. 497—^Mayer v. Mayer, 2 
A.2d 87, 133 Pa.Super. 128—Shilko 
V. Shilko, 200 A. 127, 131 Pa.Super. 
895—Shank v. Shank, 196 A. 570, 
130 Pa.Super. 122—Werlingr v. 
Werllng, 194 A. 336, 128 Pa.Super. 
380—^Romano v. Romano, 194 A. 
828, 128 Pa.Super. 409—Sarbiewski 
V. Sarbiewski, 193 A. 91, 127 Pa. 
Super. 463—^Wilson v. Wilson, 191 
A. 666, 126 Pa.Super. 423—^David- 
sen V. Davidsen, 191 A. 619, 127 
Pa.Super. 138—James v. James, 
191 A. 191, 126 Pa.Super. 479— 
Wiley V. Wiley, 190 A. 363, 125 Pa. 
Super. 547—^Kurtz v. Kurtz, 189 
A. 569, 124 Pa.Super. 588—^Rinoldo 
V. Rinoldo, 189 A. 566, 125 Pa.Super. 
323—^Moser v. Moser, 189 A. 506, 
125 Pa.Super. 180—^Rose v. Rose, 
188 A. 595, 124 Pa.Super. 437— 
Sloan V. Sloan, 186 A. 219, 122 Pa. 
Super. 238—Sleight v. Sleight, 181 
A. 69, 119 Pa.Super. 300—Stein v. 
Stein, 180 A. 763, 119 Pa.Super. 
276—^Mertz v. Mcrtz, 180 A. 708, 119 
Pa.Super. 538—Mathias v. Mathias, 
174 A. 821, 114 Pa.Super. 444— 
Simon v. Simon, 173 A. 493, 113 Pa. 
Super. 577—Grey v. Grey, 172 A. 
412, 113 Pa.Super. 215—^Halley v. 
Halley, 172 A. 403, 113 Pa.Super. 
206—Conrad v. Conrad, 170 A. 342, 
112 Pa.Super. 198—^Reinhardt v. 
Reinhardt, 169 A. 408, 111 Pa.Super. 
191—Sklan v. Sklan, 168 A. 481, 110 
Pa.Super. 226—Snee v. Snee, 167 
A. 606, 109 Pa.Super. 477—Walker 
V. Walker, 167 A. 446, 109 Pa. 
Super. 539—^Meincl v. Meinel, 167 
A. 379, 109 Pa.Super. 143—^Lange- 
land V. Langeland, 164 A. 816, 108 
Pa.Super. 376—Mason v. Mason, 
157 A, 7, 102 Pa.Super, 464—^Auer¬ 
bach V. Auerbach, 98 Pa.Super. 369 
—Stewart v. Stewart, 88 Pa.Super. 
1 . 

Hagen v. Hagen, Com.Pl., 4 Bucks 
Co. 219—^Bricker v. Bricker, Com. 
PI., 56 Dauph.Co. 354—Veit v, Veit, 
Com.Pl., 37 Del.Co. 213—Chitwood 
V. Chitwood, 19 Erie Co. 414 — Prey 
V. Prey, Com.Pl., 20 Leh.Li.J. 353 — 
McNeils V. McNeils, 31 Luz.Leg. 
Reg. 313. 

19 C.J. p 193 note 32 [g]. 

85- Pa.—^Phipps v. Phipps, 81 A.2d 
623, 368 Pa, 291, certiorari denied 
72 S.Ct. 664, 342 U.S. 942, 96 L.Ed. 
701—Bobst V. Bobst, 64 A.2d 898, 
357 Pa. 441—Nacrelli v. Nacrelli, 
136 A. 228, 288 Pa. 1. 

Bruno v. Bruno, 138 A.2d 301, 185 
Pa.Super. 219—^McElroy v. McBl- 
roy, 138 A.2d 299, 186 Pa.Super. 
78—Di Nunzio v. Di Nunzio, 138 A. 
2d 212, 186 Pa.Supcr. 106—^Danze v. 
Banze, 137 A.2d 809, 185 Pa.Super. 
Ill — Olbum V. Olbum, 128 A.2d 126, 
183 Pa.Sup6r. 6—Rosen v. Rosen, 


128 A.2d 111, 183 Pa.Super. 103— 
Sfakianakis v. Sfakianakis, 127 A. 
2d 746, 183 Pa.Super. 87—Green v. 
Green, 126 A.2d 477, 182 Pa.Super. 
287—^Barnes v. Barnes, 124 A.2d 
646, 181 Pa.Super. 427—Rankin v. 
Rankin, 124 A.2d 639, 181 Pa.Super. 
414—Schaufler v. Schaufler, 110 A. 
2d 867, 177 Pa.Super. 516—Al¬ 
brecht V. Albrecht, 109 A.2d 209, 
176 Pa.Super. 626—^Kobryn v. 
Kobryn, 102 A.2d 173, 174 Pa.Super. 
472—Coon v. Coon. 96 A.2d 344, 173 
Pa.Super. 60—Anderson v. Ander¬ 
son, 94 A.2d 104, 172 Pa.Super. 627 
—^Nedwidek v. Nedwidek, 93 A. 2d 
871, 172 Pa.Super. 252—Cowher v. 
Cowher, 91 A.2d 304, 172 Pa.Super. 
98—Wiggins v. Wiggins, 90 A.2d 
275, 171 Pa.Super. 298—Bel Vecchio 
V. Bel Vecchio, 84 A.2d 261, 169 Pa, 
Super. 617—^Uhlinger v. Uhlinger, 
83 A.2d 423, 169 Pa.Super. 574— 
Partleton v. Partleton, 82 A.2d 684, 
169 Pa.Super. 485—^Havard v. Ha- 
vard, 82 A.2d 283, 169 Pa.Super. 430 
— Silfles V. Silfies, 79 A.2d 130, 168 
Pa.Super. 421—Buhme v. Buhme, 
78 A.2d 44, 168 Pa.Super. 406— 
Potter V. Potter, 78 A.2d 42, 168 Pa. 
Super. 402—^Bliss v. Bliss, 75 A.2d 
1, 167 Pa.Super. 252—^McMahon v. 
McMahon, 74 A.2d 718, 167 Pa.Su¬ 
per. 61—^Arnold v. Arnold, 74 A.2d 
624, 167 Pa.Super. 211—Spence v, 
Spence, 74 A.2d 495, 167 Pa.Super. 
248—^Megoulas v. Megoulas, 72 A.2d 
698, 166 Pa,Super. 610—^Hardiman 
y. Hardiman, 71 A.2d 815, 166 Pa, 
Super. 434—Gerster v. Gerster, 70 
A.2d 429, 166 Pa,Super. 105—Bough- 
erty v. Bougherty, 70 A.2d 411, 166 
Pa.Super. 219—Korona v. Korona, 
70 A.2d 399, 166 Pa,Super. 297— 
Rugh V. Rugh, 67 A.2d 816, 165 Pa. 
Super. 238—^Boughter v. Boughter, 
67 A.2d 812, 164 Pa.Super. 574— 
Konosa v. Konosa, 67 A.2d 662, 165 
Pa, Super. 140—Sobotowich v. Sobo- 
towich, 67 A.2d 637, 165 Pa.Super. 
60—Allen v, Allen, 67 A.2d 629, 68 
A.2d 465, 165 Pa.Super. 379—Tatem 
V. Tatem, 64 A.2d 514, 164 Pa.Super. 
307—Barrall v. Barrall, 63 A.2d 693, 
164 Pa,Super. 113—Stinson v, Stin¬ 
son, 63 A.2d 413, 163 Pa.Super. 497 
—Klssell y. Kissell, 60 A.2d 834, 
163 Pa.Super. 288—Gerhart y. Ger¬ 
hart, 57 A,2d 595, 162 Pa.Super. 
252—^Porter y. Porter, 53 A.2d 833, 
161 Pa,Super. 119—Keller y. Keller, 
52 A.2d 373, 160 Pa,Super. 480— 
Clark y. Clark, 52 A.2d 351, 160 Pa, 
Super. 562—^Verbeck y. Verbeck, 52 
A.2d 241, 160 Pa.Super. 615^ones 
y. Jones, 51 A.2d 521, 160 Pa.Super. 
358—Bash y. Bash. 51 A.2d 426, 160 
Pa.Super. 317, affirmed 53 A.2d 89, 
357 Pa. 125—Holbrook y. Holbrook, 
50 A.2d 709, 160 Pa.Super. 129— 
Urbaezewski y. XJrbaczewski, 45 A. 
2d 926, 158 Pa.Super. 614—Smereski 
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y. Smereski, 43 A.2d 549, 157 Pa, 
Super. 377—Smith y. Smith, 43 A.2d 
371, 167 Pa,Super. 582—^Ramsey y. 
Ramsey, 43 A.2d 346, 157 Pa.Super. 
292—Goldman y. Goldman, 40 A.2d 
878, 166 Pa.Super. 413—^Pullwood y. 
Pullwood, 40 A.2d 876, 156 Pa.Su¬ 
per. 409—^Priess y. Priess, 39 A.2d 
151, 166 Pa,Sup6r. 38 — Weber y. 
Weber, 39 A.2d 144, 156 Pa.Super. 6 
—Owca y. Owca, 38 A.2d 279, 165 
Pa.Super. 415—Philo y. Philo, 36 A. 
2d 833, 154 Pa.Super. 663—Jacobson 
y. Jacobson, 36 A.2d 189, 154 Pa.Su¬ 
per. 449—^Waltier y. Waltier, 36 A. 
2d 171, 154 Pa.Super. 496—^Britt y. 
Britt, 34 A.2d 810, 163 Pa.Super. 
587—^Evans v. Evans, 31 A.2d 590, 
162 Pa,Super. 257—^Prisinzano v- 
Prisinzano, 30 A.2d 182, 151 Pa.Su¬ 
per. 207—Wittmer v. Wittmer, 30 
A.2d 174, 151 Pa.Super. 362—Tu- 
mini v. Tuminl, 28 A.2d 367, 150 Pa. 
Super. 363—^Isaacs v. Isaacs, 27 A. 
2d 631, 149 Pa.Super. 608—^Hyder v. 
Hyder, 27 A.2d 521, 149 Pa.Super. 
526—Tuirner v. Tuirner, 27 A.2d 
434, 160 Pa.Super. 110—^Briggs v. 
Briggs, 21 A.2d 415, 145 Pa.Super. 
460—Jones v. Jones, 19 A.2d 480, 
144 Pa.Super. 372—Steinman v. 
Steinman, 18 A.2d 816, 144 Pa.Su- 
per. 193—Grasso y. Grasso, 18 A.2d 
112, 143 Pa.Super. 293—Miller v. 
Miller, 17 A.2d 910, 143 Pa.Super. 
634—^Andrew v. Andrew, 17 A.2d 
673, 143 Pa.Super. 68—Grier v. 
Grier, 17 A.2d 655, 143 Pa.Super. 
463—Pulton V. Pulton, 17 A.2d 222, 
142 Pa.Super. 612—^Taylor v. Tay¬ 
lor, 16 A.2d 651, 142 Pa.Super. 441 
—^Bearth v. Bearth, 15 A.2d 37, 141 
Pa.Super. 344—Vautier v. Vautier, 
11 A.2d 207, 138 Pa.Super. 366— 
Titter v. Titter, 10 A.2d 873, 138 Pa- 
Super. 555—^Mentser y. Mentser, 7 
A.2d 641, 136 Pa.Super. 582—Gar- 
bett V. Garbett, 7 A.2d 368, 136 Pa- 
Super. 333—^Pishman y. Fishman, 
4 A.2d 643, 134 Pa.Super. 217— 
Prantz y. Prantz, 3 A.2d 987, 134 Pa- 
Super. 481—Golden V. Golden, 3 A.2d 
941, 134 Pa-Super. 211—Shilko v. 
Shilko, 200 A. 127, 131 Pa.Super. 
395—Shank y. Shank, 196 A. 570, 
130 Pa-Super. 122—Werling v. Wer- 
ling, 194 A. 336, 128 Pa.Super. 380— 
Leiding v. Lelding, 193 A. 88, 127 
Pa-Super. 392—Wiley v. Wiley, 190 
A. 363, 125 Pa.Super. 647—^Rinoldo 
y. Rinoldo, 189 A. 566, 125 Pa.Super. 
323—^Bonomo v. Bonomo, 187 A. 222, 
123 Pa-Super. 461—Kerr v. Kerr, 
174 A. 820, 116 Pa-Super. 18—Scholz 
y. Scholz, 173 A. 761, 113 Pa-Super. 
359—Walker v. Walker, 167 A. 446, 
109 Pa.Super. 539—Stewart v. Stew¬ 
art, 88 Pa. Super. 1—^Burns y. Bums, 
84 Pa.Super. 489. 

Ross V. Ross, 58 Pa.Bist & Co. 
627. 



§§ 194(8)-194(10) DIVORCE 

Whether findings made by a master or judge who 
saw and heard the witnesses in person have been 
lightly set aside by an intermediate appellate court 
presents a question of law reviewable by the court 
of last resort in furtherance of uniformity.ss.s 

§ 194(9).-Jurisdictional Facts 

The findings of the triai court as to the sufficiency of 
the evidence to estabiish the essential Jurisdictional facts 
will not be disturbed where there is evidence to sustain 
them or unless they are clearly erroneous. 

The findings of the trial court as to the sufficiency 
of the evidence to establish the essential jurisdic¬ 
tional facts, such as the residence of the parties and 
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the like, are persuasive on appeal,85.60 and will not 
be disturbed where there is evidence to sustain 
them,85.5 5 or unless they are clearly erroneous ;85.60 
and, although there is authority to the contrary,86.65 
it has been held that such findings are not review- 
able on appeal.^® 

§ 194(10). -Harmless Error 

Although a decree will not be reversed for harmless 
error, the rule Is otherwise where prejudicial error Is 
shown. 

A decree will not be reversed unless prejudicial 
error is shown and this rule has been applied 


Haas V. Haas, Com.Pl., 43 Berks 
Co. 146—Hess v. Hess, Com.Pl., 39 
Berks Co. 95—^Moyer v. Moyer, 
Com.Pl., 5 Bucks Co. 129, reversed 
on other grounds 124 A.2d 632, 181 
Pa.Super. 400—^Beard v. Beard, 
Com.Pl., 7 Chest.Co. 279—Craven v. 
Craven, Com.Pl., 4 Chest.Co. 455— 
Gerlach v. Gerlach, Com.Pl., 70 
Dauph.Co. 299—Savage v. Savage, 
Com.Pl., 67 Dauph.Co. 449—Bricker 
v. Bricker, Com.Pl., 66 Dauph.Co. 
354—Stephenson v. Stephenson, 
Com.Pl., 39 DeLCo. 96—Corrle v. 
Corrie, Com.Pl., 31 Del.Co. 426— 
Halmer v. Halmer, Com.Pl., 24 Erie 
Co. 16—^Antonelli v. Antonelli, Com. 
PI., 56 Lanc.ri.Rev. 27—Lltch v. 
Liitch, Com.Pl., 61 Lanc.Li.Rev. 93— 
Montgomery v, Montgomery, Com. 
PL, 49 Lanc.Ii,B.ev. 73—Prey v. 
Frey, Com.Pl., 20 Leh.L.J, 353— 
Golden v. Golden, Com.Pl., 20 Leh. 
Li.J. 291—^Hunter v. Hunter, Com. 
PL, 19 Leh.Li.J. 167—Hutchins v. 
Hutchins, Com.Pl., 34 Luz.Leg.Reg. 
229—^Detz v. Detz, Com.Pl., 34 Luz. 
Leg.Rcg. 221, reversed on other 
grounds 21 A.2d 424, 145 Pa.Super. 
136—^Morrall v. Morrall, Com.rL, 
22 Northumb.Leg.J. 232, afllrmcd 85 
A.2d 630, 170 Pa.Super. 2G0—^Aikey 
V, Aikey, Com.PL, 19 Northumb.Leg. 
J. 218—^Eisenhuth v, Eisenhuth, 
Com.PL, 46 Sch.Leg.Rec. 84—Kolo- 
pen V. Kolopen, Com.Pl., 8 Sch.Reg. 
78, reversed on other grounds 25 A. 
2d 569, 148 Pa.Super. 311. 

PliLdiiLgs sastained 
Pa.—^Maher v. Maher, 73 Pa.Super. 
327—Paul V. Paul, 72 Pa.Super. 
70—^Blind v. Blind, 71 Pa.Super, 
396. 

PiZLdihgs based on oonoluslous at 
variance with record 
Where master's conclusions as to 
credibility are at variance with rec¬ 
ord, his findings are entitled to little 
consideration on appeal. 

Pa.—Rankin v. Rankin, 124 A.2d 639, 
181 PeuSuper. 414. 

BalfiAce of mntnal deUniiixencies not 
reoaired 

On appeal from divorce decree, su¬ 
perior court is not called on to bal¬ 


ance mutual dellnguencies, but only 
to determine which party is least 
open to charge of causing situation. 

Pa.—Cunningham v. Cunningham, 91 
A.2d 301, 171 Pa.Super. 677—D1 
Stefano v. Bi Stefano, 31 A.2d 357, 
152 Pa.Super. 116. 

85.6 Pa.—^Phipps v. Phipps, 81 A.2d 
523, 368 Pa. 291, certiorari denied 
72 S.Ct 554, 342 U.S. 942, 96 L. 
Ed. 701. 

85.50 Ark.—Smith v. Smith, 245 S. 
W.2d 207, 219 Ark. 876. 

86.66 Idaho.—Jolliffe v. Jollilfe, 278 
P.2d 200, 76 Idaho 95. 

Ill.—Cohn V. Cohn, 63 N.E.2d CIS, 
327 IlLApp. 22. 

Ind.—^Dimmctt v. Dimmett, 122 N.B. 

2d 883, 126 Ind.App. 110. 

Mo.—May v. May, App., 294 S.W.2d 
627. 

N.M,—Woollett V. Woollett, 260 P. 
2d 913, 57 N.M. 550. 

OkL—Chappell v. Chappell, 298 P.2d 
768—Greer v. Greer, 148 P.2d 166, 
194 OkL 181. 

R,I.—^Bridges v. Bridges, 126 A. 281, 
46 R.L 191—Paine v. Paine, 113 A. 
668, 43 R.I. 478. 

Tex.—McClanahan v. McClannhan, 
Civ.App., 197 S.W.2d 681—Petta- 
way V, Pettaway, Civ.App., 177 S. 
W.2d 286. 

Utah.—Kidman v. Kidman, 164 P.2d 
201, 109 Utah 81. 

Presumptions soe supra § 194(3). 

85.60 Colo.—Watson v. Watson, 310 
P.2d 664, 135 Colo. 29C. 

D.C.—Jeffe V. Jeffe, 162 P.2d 24, 80 
U.S.APP.D.C. 284. 

OkL—McElreath v. McElrcath, 317 
P.2d 225. 

Tex.—Gallagher v. Die, Civ.App., 260 
S.W.2d 128. 

85.65 Hawaii.—Blackburn v. Black¬ 
burn, 41 Hawaii 37. » 

86. Conn.—Gildersleeve v. Gilder- 
sleeve, 92 A. 684, 88 Conn. 689, 
Ann.Cas.l916B 920. 

Xn, absence of assignment of error 
challenging sufilciency of evidence to 
sustain findings, finding of trial 
court that husband had been actual 
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bona fide Inhabitant of state for 
period of twelve months and had 
resided in county for six months 
next preceding filing of suit were 
conclusive on reviewing court, not¬ 
withstanding that agreed statement 
of facts proved on trial did not dis¬ 
close testimony relating to residence 
of husband subsequent to date of 
separation of parties, particularly 
where summary of evidence did not 
state that evidence was the only evi¬ 
dence adduced on the trial. 

Tex.—^Prondorgast v. Prendergast 
Civ.App., 122 S.W.2d 710. 

Failure to find 

On tho trial of a libel for divorce, 
failure of court to find that libelant 
had acquired a domicile within coun¬ 
ty, which was essential to its Juris¬ 
diction, can bo held error on excep¬ 
tion only if evidence was such as to 
entltlo libelant to such finding as a 
matter of law. 

Vt—Taylor v. Taylor, 112 A. 356, 95 
Vt. 94. 

Verdict of Jury 

On question whether plaintiff had 
established bona fide residence in 
county, supremo court is bound by 
Jury’s verdict supported by substan¬ 
tial evidence. 

Ncv.—Thompson v. Thompson, 247 P. 

646, 49 Nev. 375. 47 A.L.R. 669. 

87. Ala.—Dancy v. Dancy, 43 So.2d 
893, 253 Ala. 207. 

Ark.—Roberts v. Roberts, 288 S.W. 
2d 948. 226 Ark. 194—Pettigrew v. 
Pettigrew. 291 S.W. 90, 172 Ark. 

647. 

Cal.—Cohn v. Cohn, 118 P.2d 903, 47 
C,A.2d 683—Browning v. Browning, 
296 P. 360, 111 C.A. 99—Keefer v. 
Keefer, 269 P. 463, 86 C.A. 372— 
Daroux v. Daroux, 199 P. 1112f 53 
C.A. 228. 

D.C.—Wiseman v. Wiseman, 212 F.2d 
261, 94 U.S.APP.D.C. 60. 

Fla.—^Macfadden v. Macfadden, 26 So. 
2d 602, 167 Fla. 477—Baker v. Bak¬ 
er, 114 So. 661, 94 Fla. 1001. 

Ga.—^Pepper v. Pepper, 162 S.B. 103, 
169 Ga, 832—Goodin v. Goodin, 142 
S.E. 168, 166 Ga. 38. 
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with respect to alleged error in rulings as to par- | ties,^'^•5 .or rulings on the pleadings®® or evidence.®^ 


Ill.— Fox V. Pox, 138 N.EI.2d 647, 9 
I11.2d 609—^Dorian v. Dorian, 131 N. 
E, 129, 298 Ill. 24. 

Ind.—Cirtin v. Cirtin, 161 N.B. 709, 
87 Ind.App. 467. 

Kan.— Elfert v. Blfert, 294 P. 921, 182 
Kan. 218. 

Ky.—^Blackburn v. Blackburn, 175 S. 
W.2d 996, 295 Ky. 856—^Robinson 

V. Robinson, 63 S.W.2d 605, 250 Ky. 
488—^Honaker v. Honaker, 206 S.W. 
12, 182 Ky. 38. 

Mich.—Cooley v. Cooley, 30 N.W.2d 
840, 320 Mich. 209—^Robinson v. 
Robinson, 266 N.W. 403, 276 Mich. 
420. 

Minn.—Rhoads v. Rhoads, 292 N.W. 
760, 208 Minn. 61. 

Mo.—^Lockhart v. Lockhart, App., 271 
S.W.2d 208—Johnson v. Johnson, 
App., 240 S.W.2d 184—^Ream v. 
Ream, App., 246 S.W. 611. 

Mont.—^Rogers v. Rogers, 209 P.2d 
998, 123 Mont. 62. 

Neb.—^Lippincott v. Lippincott, 13 N. 

W. 2d 721, 144 Neb. 486—O’Donnell 

V. O’Donnell, 7 N.W.2d 647, 142 Neb. 
706. 

N.T.—Homer v. Homer, 122 N.Y.S.2d 
61, 282 App.Div. 699. 

Ohio.—Slapp V. Slapp, 54 N.E.2d 163, 
143 Ohio St. 106. 

Sandrene v. Sandrene, App., 121 
N.E.2d 324—^Dlercks v. Diercks, 
166 N.E. 685, 31 Ohio App. 69. 
Pa.—Bobst V. Bobst, 64 A.2d 898, 367 
Pa. 441. 

Romano v. Romano, 133 A.2d 273, 
183 Pa.Super. 462—Brown v. 
Brown, 188 A. 389, 124 Pa.Super. 
237, opinion supplemented 189 A. 
711, 124 Pa.Supor. 237, certiorari 
denied 68 S.Ct. 660, 303 U.S. 642, 
82 L.Ed. 1102—^Morgan v. Morgan, 
96 Pa.Super. 267. 

R. I.—Ash V. Ash, 144 A. 437, 60 R.L 

1 . 

S. C.—Simonds v. Simonds, 101 S.E.2d 
494. 

Tex.—Hollan v. Hoi Ian, Civ. App,, 187 
S.W.2d 423—Ragby v. Bagby, Civ. 
App.. 186 S.W.2d 702—Lowery v. 
Lowery, Civ.App., 136 S.W.2d 269, 
error dismissed—Lloyd v. Lloyd, 
Civ.App., 107 S.W.2d 1047—McCon- 
key V. McConkey, Civ.App., 187 S. 

W. 1100, dismissed for want of Ju¬ 
risdiction. 

Utah.—^MacDonald v. MacDonald. 236 
P.2d 1066, 120 Utah 673. 

W.Va.—^Marcum v. Marcum, 168 S.E. 

389, 113 W.Va. 374. 

Wis.—Abdella v. Abdella, 66 N.W.2d 
689, 268 Wis. 127. 

19 C.J. p 195 note 40. 

Failure of plaihtilTs attorney to 
indorse name in published divorce 
summons was not proved nonproju¬ 
dicial as to nonresident defendant by 
mere showing that indorsement ap¬ 
peared on original complaint and 
alias summons, copies of which were 


sent to defendant’s last known resi¬ 
dence. 

Mont.—Holt V. Sather, 264 P. 108, 81 
Mont. 442. 

87.5 D.C.—Thompson v. Thompson, 

164 P.2d 705, 82 U.S.App.D.C. 325. 

88. Ala.—Ratclife v. Ratcliff. 96 So. 
422, 209 Ala. 377—Gibson v. Gib¬ 
son, 83 So. 478, 203 Ala. 466. 

Ariz.—^Prankel v. Frankel, 18 P.2d 
911, 41 Ariz. 896. 

Cal.—^Jenkins v. Jenkins, 269 P.2d 
908, 126 C.A.2d 109. 

Conn.—^French v. French, 66 A.2d 

714, 135 Conn. 542. 

D.C.—Hipp V. Hipp, Mun.App., 134 A. 
2d 493. 

Idaho.—Hiltbrand v. Hiltbrand. 193 
P.2d 391, 68 Idaho 275. 

Kan.—^Hay v. Hay, 285 P. 620, 130 
Kan. 81. 

Md.—^Harris v. Harris, 162 A. 369, 
159 Md. 624. 

Mich.—^Pickem v. Pickem, 27 N.W.2d 
132, 317 Mich. 669. 

Mo.—^McClellan v. McClellan, App., 97 
S.W.2d 868. 

Neb.—Chambers v. Chambers. 61 N. 

W.2d 310, 155 Neb. 160. 

N.J.—^Wheeler v. Wheeler, 137 A.2d 
84, 48 N.J.Super. 184. 

N.C.—Walker v. Walker. 77 S.B.2d 

715, 238 N.C. 299. 

Ohio.—Gage v. Gage, 136 N.E.2d 66, 

165 Ohio St. 462. 

Gugle V. Gugle, App., 67 N.B.2d 
156. 

Pa.—^Harding v. Harding, 40 A.2d 869, 
156 Pa.Super. 438. 

Tenn,—Greene v. Greene, App., 309 
S.W.2d 403. 

Tex,—^Langan v. Langran, Civ.App., 
279 S.W.2d 680, appeal dismissed— 
Busby V. Busby, Civ.App., 64 S.W. 
2d 392. 

Utah.—^MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673. 

Wash.—Smith v. Smith, 277 P.2d 339, 
46 Wash.3d 672—Swyney v. Swy- 
ney, 269 P. 835, 148 Wash. 658. 

19 C.J. p 195 note 40 [a] (6). 
Errors of form, not substance 
Ariz,—^Ackel v. Ackel, 110 P.2d 238, 
67 Ariz. 14, 133 A.L.R. 649, rehea]i> 
ing denied 111 P.2d 628, 67 Ariz. 
118, 133 A.L.R. 656. 

89. Ala.—Skidmore v. Skidmore, 60 
So.2d 473, 257 Ala. 670. 

Ark.-Rice v. Rice, 214 S.W.2d 235. 
213 Ark. 981. 

Ariz.—^Henderson v. Henderson, 121 
P.3d 437, 68 Ariz. 614, 69 Ariz. 63. 
Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142. 

Pietro V. Pietro, 305 P.2d 916, 
147 C.A.2d 788—Sutton v. Sutton, 
303 P.2d 21, 145 C.A.2d 730—Hunt¬ 
ington V. Huntington, 262 P.2d 110, 
120 C.A.2d 716—Bixby v. Bixby, 261 
P.2d 286, 120 C.A.2d 495—Price v. 
Price, 249 P.2d 841, 114 C.A.2d 176 
—Hill V. Hill, 187 P.2d 28, 82 C.A. 
2d 682—Taylor v. Taylor, 186 P. 
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2d 1015, 82 C.A.2d 667—Parnay v. 
Parnay, 131 P.2d 662, 65 C.A.2d 70? 
—^Lo Vasco V. Lo Vasco, 116 P.2d 
662, 46 C.A.2d 242—Stanton v. 

Stanton, 298 P. 524, 113 C.A. 462r 
—^Lane v. Lane, 248 P. 686 , 78 C.A. 
326—^Honey v. Honey, 214 P. 250, 
60 C.A. 759—^Dupes v. Dupes, 184 
P. 425, 43 C.A. 67—^Hockerston v. 
Hockerston, 182 P. 325, 41 C.A. 195. 
Conn.—Senderolf v. Senderoff, 60 A. 
2d 422, 133 Conn. 300—^Themper v. 
Themper, 45 A.2d 826, 132 Conn. 
647—Kilpatrick v. Kilpatrick, 193 
A. 765, 123 Conn. 218—^Jacobs v. 
Jacobs, 110 A. 456, 95 Conn. 57. 

Fla.—Acheson v. Acheson, 46 So.2d 
13. 

Ga.—^Poythress v. Poythress, 102 S.E. 
2d 607, 213 Ga. 882. 

Ill.—^Livingston v. Livingston, 78 N. 
E.2d 831, 334 Ill.App. 261—Cohn v. 
Cohn. 63 N.E.2d 618, 327 Ill.App. 
22—Johnson v. Johnson, 39 N.E.2d 
389, 313 IlLApp. 193, reversed on 
other grounds 45 N.E.2d 625, 381 
Ill. 362. 

Kan.—Bemdt v. Berndt, 259 P.2d 197, 
175 Kan. 134—Tuley v. Tuley, 211 
P.2d 95, 168 Kan. 106—Busley v. 
Busley, 224 P. 922, 115 Kan. 725. 
Ky.—^Furgerson v. Furgerson, 211 S. 

W.2d 161, 307 Ky. 394. 

Me.—^Heaton v. Heaton, 14 A.2d 708, 
137 Me. 325. 

Md.—^Hoover v. Hoover, 61 A.2d 166, 
187 Md. 646—Pitts v. Pitts, 29 A. 
2d 300, 181 Md. 182. 

Mass.—Freeman v. Freeman, 130 N. 

E. 220, 238 Mass. 160. 

Mich.—^Remus v. Remus, 39 N.W. 2d 
211, 325 Mich. 641—^Buck v. Buck, 
31 N.W.2d 829, 320 Mich. 624, 2 A. 
L.R.2d 1326—Westgale v. West- 
gate, 288 N.W. 860, 291 Mich. 18. 
Minn.—^Locksted v. Locksted, 296 N. 

W. 402, 208 Minn. 661. 

Miss.—^Fleming v. Fleming, 56 So.2d 
35, 213 Miss. 74—^Rogers v. Rogers, 
39 So.2d 778. 

Mo.—Schneider v. Schneider, App., 
293 S.W.2d 157—Garten v. Garton, 
App., 246 S.W.2d 832—Johnson v. 
Johnson, App., 240 S.W.2d 184— 
Ramos v. Ramos, App., 232 S.W.2d 
188—^Padgett v. Padgett, App., 231 
S.W.2d 207—Chamberlain v. Cham¬ 
berlain, App., 230 S.W.2d 184— 
Scott V. Scott, 192 S.W.2d 668 , 239 
Mo.App. 963—Becker v. Becker, 
App., 166 S.W.2d 904—^Kistner v. 
Kistner, App., 89 S.W.2d 166—Pick- 
rel V. Pickrel, App., 86 S.W.2d 336 
— ^Tate V. Tate, 69 S.W.2d 790-, 227 
Mo.App. 1141—Weisheyer v. Weis- 
heyer, App., 6 S.W.2d 989—Siemers 
V. Siemers, App., 249 S.W. 436. 
Mont.—Reed v. Reed, 304 P.2d 590, 
130 Mont. 409. 

Nev.—Caye v. Caye, 211 P.2d 262, 66 
Nev. 78—Thompson v. Thompson, 
247 P. 646, 49 Nev. 375, 47 A.L 4 .IL 
669. 



§ 194(10) DIVORCE 

So, a decree will not be reversed for nonprejudicial 
error of the court in connection with instructions^® 
or submission of issues to the jury,®®*® or with re¬ 
spect to alleged error as to findings®^ and conclu¬ 
sions,®i*® or failure to make a finding.®^ 

Likewise, in the absence of prejudice resulting to 
the complaining party, a decree will not be reversed 
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for alleged error in ruling on a request for a di¬ 
rected verdict,®2.6 or in refusing to set aside a de¬ 
fault decree of divorce®® or to grant a new trial;®®-2 
and a similar rule has been applied with respect to 
nonprejudicial error in reopening the cause,®®-^ or 
in refusing to permit argument by coxmsel,®®-® or 
in statements or acts of the judge®®-® or counsel.®®-!® 


N.J.—Dominik v. Dominik, 81 A.2d 
147, 7 N.J. 198. 

Morrone v. Morrone, 130 A.2d 396, 
44 N.J.Super. 306. 

Gawales v. Gawales, 55 A.2d 13, 
140 N.J.Bq. 421—Gruber v. Gruber, 
51 A.2d 118, 139 N.J.Eq. 463. 
N.Y.—Bohmert v. Bohmert, 150 N.E. 
611, 241 N.T. 446. 

Minervini v. Mlnervlni, 218 N.T. 
S. 454, 218 App.I)iv. 407. 

N.C.—Ziglar v. Ziglar, 36 S.E.2d 667, 
226 N.C. 102—^Tyson v. Tyson, 14 
S.E.2d 673, 219 N.C. 617. 

Ohio.—^Dursa v. Bursa, App., 150 N. 
B.2d 306—Weikert v. Weikert, 
App., 143 N.B.2d 863—^Pettigrew v. 
Pettigrew, App., 128 N.E.2d 841— 
Ezzo V. Ezzo, 117 N.E.2d 711, 95 
Ohio App. 126—^Houston v. Hous¬ 
ton, App., 65 N.E.2d 726—^Burke v. 
Burke, 173 N.B. 637, 36 Ohio App. 
661. 

Okl.—Williams v. Williams, 322 P.2d 
645—^Logan v. Bogan, 168 P.2d 878, 
197 Okl. 88. 

Or.—^Deuchar v. Beuchar, 117 P.2d 
609, 167 Or. 421. 

Pa.—Wieber v. Wieber, 106 A.2d 864, 
176 Pa.Super. 533—^Hahn v. Hahn, 
4 A.2d 821, 135 Pa.Super. 39. 

R. I.—Di Nofrio v. Bi Nofrio, 126 A. 
2d 194—Smith v. Smith, 118 A.2d 
618—^Hakonson v. Hakonson, 12 A. 
2d 216, 64 R.I. 276. 

S. C.—^Frazier v, Frazier, 89 S.E.2d 
225, 228 S.C. 149. 

Tex.—Griffin v. Griffin, Civ.App., 306 
S.W.2d 196, error dismissed—Clark 
V. Clark, Civ.App., 196 S.W.2d 343 
—^Lotz V. Lotz, Civ.App., 185 S.W. 
2d 481—Chapman v. Chapman, Civ. 
App., 172 S.W.2d 127, error dis¬ 
missed—Sugg V, Sugg, Civ.App., 
162 S.W.2d 446, error dismissed— 
Fain v. Fain, Clv.App., 6 S.W.2d 
403, error dismissed—^Mikolojczak 
V. Mikolojczak, Civ.App., 283 S.W. 
328—Gardenhire v. Gardenhiro, 
Civ.App., 258 S.W. 1077. 

Va.—Russell v. Russell, 37 S.E.2d 
763, 186 Va. 64—Cecil v. Cecil, 19 
S.E.2d 64, 179 Va. 274. 

Wash.—Annest v. Annest, 298 P.2d 
483, 49 Wash.2d 62—Potter v. Pot¬ 
ter, 282 P.2d 1062, 46 Wash.2d 626, 
W.Va.—^Rohrbaugh v. Rohrbaugh, 68 
S.B.2d 361, 136 W.Va. 708. 

Wis.—Swenson v. Swenson, 13 N.W. 

2d 531, 246 Wis. 124. 

19 C.J. p 195 note 40 [a] (3). 

Order of introducing evidence 
Ohio.—Sharkey v. Sharkey, App., 137 
NJE!.2d 575. 


Questions not considered on appeal 

(1) Whether deposition taken for 
defendant should have been sup¬ 
pressed will not be considered on ap¬ 
peal, where plaintilf is entitled to di¬ 
vorce, despite such deposition. 

Iowa.—Closz V, Closz, 169 N.W. 183, 

184 Iowa 739. 

(2) So, where trial justice admit¬ 
ted but disregarded inadmissible tes¬ 
timony, neither such testimony nor 
exception to its admission need be 
considered on review. 

R.I.—Ricard v. Ricard, 160 A. 745, 62 

R. I. 288. 

90. Colo.—^Mentzer v. Mentzer, 209 
P.2d 920, 120 Colo. 412. 

Ga.—Hill V. Hill, 103 S.E.2d 105, 214 
Ga. 112—Alford v. Alford, 7 S.B.2d 
278, 189 Ga. 630—Skellie v. Skellie, 
111 S.E. 22, 162 Ga. 707—Brown v. 
Brown, 110 S.E. 234, 162 Ga. 463— 
Reynolds v. Reynolds, 106 S.B. 182, 
151 Ga. 208. 

Ill.—^Bateman v. Bateman, 85 N.E.2d 
196, 337 I11.APP. 7. 

90.5 N.C.—^Mason v. Mason, 40 S.B. 
2d 204, 226 N.C. 740. 

Pallure to submit issues to Jury held 
not prejudicial 

N.C.—Oliver v. Oliver, 13 S.B.2d 549, 
219 N.C. 299. 

Tex.—^Bagby v. Bagby, Civ.App., 186 

S. W.2d 702. 

91. Cal.—Carlin v. Carlin, 299 P. 
643, 114 C.A. 186—Keefer v. Keef¬ 
er, 259 P. 453, 86 GA. 372. 

B.C.—Butler v. Butler, 164 F.2d 203, 
81 U.S.App.D.a 26. 

N.T.—Rosenfield v. Rosenflold, 74 N. 

Y.S.2d 82. 272 App.Biv. 647. 

Ohio.—Boehm v. Boehm, 138 N.E.2d 
418, 101 Ohio App. 145. 

Utah.—Peterson v. Peterson, 189 P.2d 
961, 112 Utah 642. 

Vt.—^Raymond v. Raymond, 132 A.2d 
427, 120 Vt. 87. 

Wash.—Swanson v. Swanson, 188 P. 

2d 116, 29 Wash.2d 650. 

19 C.J. p 195 note 40 [a] (1), (2). 

91.6 Conn.—Saunders v, Saunders, 
98 A.2d 815, 140 Conn. 140. 

B.C.—Butler v. Butler, 164 F.2d 203, 
81 U.S.App.D.a 26. 

Ohio.—^Falknor v. Falknor, App., 58 
N.E.2d 699. 

Basing divorce decree on only one 
ground as not prejudicial to plaln- 
tite see supra S 194 (4). 

92. Cal.—Baca v. Baca, 276 P.2d 609, 
128 C.A.2d 848—Brockmiller v. 
Brockmiller, 135 P.2d 184, 67 C.A. 
2d 623—^Van Ness v. Van Ness, 89 
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P*2d 166, 32 C.A.2d 66—Hawkins v, 
Hawkins, 286 P. 747, 104 C,A. 608. 
Ill.—^Rieman v. Rieman, 263 Ill.App. 
673. 

Ky.—Shepherd v. Shepherd, 295 S.W. 
2d 667. 

Miss.—Owen v. Owen, 88 So.2d 100. 
Nev.—^Kohlsaat v. Kohlsaat, 155 P. 

2d 474, 62 Ncv. 485. 

S.D.—^Foss V. Foss, 1 N.W.2d 688, 
68 S.B. 262. 

Tex.—^Bush v. Bush, Civ.App., 237 S. 
W.2d 708. 

Utah.—Cawley v. Cawley, 202 P. lo, 
59 Utah 80. 

Vt.—^Beamish v. Beamish, 178 A. 746, 
107 Vt. 263. 

10 C.J. p 105 note 40 [a] (6). 

Pailnre to file within time prescribed 
by statute 

Tex.—^Barry v. Barry, Civ.App., 162 
S.W.2d 440. 

92.5 Ariz.—^Ackel v. Ackel, 110 P.2d 
238, 57 Ariz. 14, 133 A.L.R. 649, 
rehearing denied 111 P.2d 628, 57 
Ariz. 118, 133 A.B.R. 556. 

Brrors of form, not substance 
Ariz.—^Ackel v. Ackel, supra. 

93. Cal.—^Anderson v. Anderson, 204 
P. 426, 60 C.A. 87. 

93J2I Tex.—Walsh v. Walsh, Civ.App., 
255 S.W.2d 240. 

Pailure to rule on motion 
Where husband’s motion for new 
trial in wife’s divorce action was filed 
before entry of decree and trial court 
subsoQuently ruled on second motion 
which was filed after entry, failure 
to rule on first motion was not error. 
Ohio.—^Ridgeway v. Ridgeway, App., 
118 N.E.2a 845, appeal dismissed 
120 N.E.2d 710, 162 Ohio St. 119, 
certiorari denied 75 S.Ct. 631, 348 
U.S. 071, 99 L.Bd. 766, rehearing 
denied 76 S.Ct. 668, 349 U.S. 925, 
99 Li.Ed. 1266. 

93.4 Tex.—Sibley v. Sibley, Civ. 
App., 286 S.W.2d 667, error dis¬ 
missed. 

93.6 Tenn.—Watson v. Watson, 149 
S.W.2d 953, 26 TennApp. 28. 

93.8 Cal.—Weil v. Weil, 236 P.2d 
169, 37 C.2d 770—McGann v. Mc¬ 
Cann, 186 P.2d 424, 82 C.A.2d 382. 
Ill.—Johnson v. Johnson, 39 N.E.2d 
389, 313 IlLApp. 193, reversed on 
other grounds 46 N.E.2d 625, 381 
Ill. 362. 

Bias or prejudice against appeUant 
Ill.—^Maynes v. Maynes, 76 N.B.2d 
826, 333 IlLApp. 222. 

93.10 CaL—Armstrong ▼. Arm- 
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On the other hand, the decree will be reversed 
where prejudicial error is shown,^3.12 for example, 
in rulings on pleadings,33.i4 evidence,93.16 instruc- 
tions93.i8 or submission of issues to the jury for 
findings,33.20 findings made,33.22 or failure to make 
findings.33.24 Furthermore, the judgment will be 
reversed for prejudicial misconduct of the judge33.26 
or counsel,33.28 or for prejudicial error in ruling on 
a motion for a new trial,33.30 or in imposing puni¬ 
tive punishment for civil contempt.33.32 

Party entitled to divorce. Where both husband 
and wife sought a divorce and the court concluded 
that each party should be granted a divorce from the 
other, error in granting a divorce to one of them is 
harmless and the judgment will not be reversed 
therefor, since reversal would not change the ac¬ 
tual result.33.34 ^ similar rule applies where the 
court erroneously granted the divorce to one party 


and denied it to the other,38.36 or properly granted a 
divorce to one party but erroneously refused to 
grant it also to the other, 33.38 or where the findings 
were such that the court could have granted the di¬ 
vorce to either party or to neither parly, and the 
court rendered judgment for one after having an- 
nonunced that judgment would be for the other.33.40 

§ 195(1). Determination and Disposition of 
Cause 

An appellate court which has acquired Jurisdiction of 
an appeal In a divorce suit may affirm, reverse, affirm In 
part and reverse in part, or modify the decree appealed 
from, and In some jurisdictions the court also has power 
to render final judgment or direct what Judgment shall 
be rendered. 

An appellate court which has acquired jurisdic¬ 
tion of an appeal in a divorce suit may dispose of the 
cause by affirming the decree appealed from,34 or 


strong:, 183 P.2d 901, 81 C.A.2d 316, 
certiorari denied 68 S.Ct. 659, 333 
U.S. 842, 92 L.£ld. 1126. 

93.12 Ohio.—Weikert v. Weikert, 
App., 143 N.E.2d 863—^Hamilton v. 
Hamilton, App., 114 N.B.2d 487— 
Martin v. Martin, App., 87 N.E.2d 
499. 

Tex.—Whitsett v. Whitsett, Civ.App., 
201 S.W.2d 114, refused no reversi¬ 
ble error. 

Wis.—Burling- v. Burling, 82 N.W.2d 
807, 275 Wis. 612. 

Denial of motioki by counsel to with, 
draw 

Ill.-Savich V. Savich, 147 lSr.E.2d 85, 
12 I11.2d 454. 

93.14 Ala.—Davis v. Davis, 72 So.2d 
852, 261 Ala. 95. 

Objection not precluded 
That wife, sued for divorce, filed 
cross complaint on denial of her 
plea in bar, did not preclude her 
from complaining of ruling denying 
plea in bar where decree did not dis¬ 
close whether divorce was grranted 
on complaint or cross complaint. 
Ariz.—Schuster v. Schuster, 23 P.2d 
559, 42 Ariz. 190. 

93.16 Cal.—Bolo V. Bole, 172 P.2d 
936, 76 C.A.2d 844—Del Buth v. 
Del Ruth, 171 P.2d 34, 75 C.A.2d 
638—Hilton v. Hilton. 201 P. 337, 
54 C.A. 142. 

Colo.—^Harms v. Harms, 209 P.2d 
552,120 Colo. 212. 

Conn.—^Bosworth v. Bos worth, 40 A. 

2d 186, 131 Conn. 389. 

Ill.—Johnson v. Johnson, 45 N.E.2d 
625, 381 in. 362. 

Bryk v. Bryk, 69 3Sr.B.2d 737, 329 
Ill.App. 533. 

Nev.—^Heinen v. Heinon, 186 P.2d 770, 
64 Nev. 527. 65 Nev. 787. 

N.H.—^Ballou V. Ballou, 68 A.2d 311, 
95 N.H. 105. 

N.Y.—Weil V. Weil, 126 N.Y.S.2d 368, 
283 App.Div. 33—Golann v. Golann, 


62 N.Y.S.2d 384, 270 App.Div. 1018 
—^Pennessey v. Pennessey, 262 N. 
Y.S. 134, 232 App.Div. 342. 

S.C.—Elrod V. Elrod, 94 S.E.2d 237. 
230 S.C. 109—Green v. Green, 90 S. 
E.2d 253, 228 S.a 364. 

Tex.—^Winters v. Winters, Clv.App., 
282 S.W.2d 749—Whitsett v. Whit¬ 
sett, 201 S.W.2d 114, refused no re¬ 
versible error. 

19 C.J. p 195 note 40 [a] (10), (11). 

Ruling that oorroboratiou was re- 
QLUired 

D.C.—^Henderson v. Henderson, Mun. 
App., 134 A.2d 681—Schmidt v. 
Schmidt, MunAupp., 134 A.2d 111. 

9ai6 Ga.—Colvin v. Colvin, 87 S.B. 
2d 390, 211 Ga. 592—Levine v. Le¬ 
vine, 56 S.E.2d 266, 206 Ga. 234— 
Ginsburg v. Ginsburg, 115 S.E. 646, 
154 Ga. 831. 

N.Y.—Epstein v. Epstein, 139 N.Y.S. 
2d 451, 285 App.Div. 593, appeal de¬ 
nied 141 N.Y.S.2d 819, 285 App.Div. 
1128. 

N.C-Mallard v. Mallard. 68 S.E.2d 
247, 234 N.C. 664—Sumner v. Sum¬ 
ner, 44 S.E.2d 40, 227 N.C. 610. 

93.20 Tex.—^Zuniga v. Zuniga, Civ. 
App., 244 S.W.2d 270. 

93.22 Cal.—^Lucich v. Lucich, 172 P. 
2d 73, 76 C.A.2d 890. 

93.24 Cal.—Gilmore v. Gilmore, 221 
P.2d 123, 99 C.A.2d 186—Engle v. 
Engle, 181 P.2d 422, 80 C.A.2d 239 
—^Hamburger v. Hamburger, 141 P. 
2d 453, 60 C.A.2d 530. 

Idaho.—Holden v, Holden, 116 P.2d 
1003, 63 Idaho 70. 

Ohio.—Weikert v. Weikert, App., 122 
N.E.2d 119. 

93.26 Cal.—Webber v. Webber, 199 
P.2d 934, 33 C.2d 153. 

Murr V. Murr, 197 P.2d 369, 87 

I aA.2d 611. 


Receiving testimony out of presence 
of attorneys or off record 

Ill.—Albert v. Albert, 92 N.B.2d 491, 
340 IlLApp. 582. 

93.28 Tex.—Whitsett v. Whitsett, 
Civ.App., 201 S.W.2d 114, refused 
no reversible error. 

93.30 Ohio.—^Klump v. Klump, 121 
N.E.2d 278, 96 Ohio App. 93. 

93.32 Colo.—Shapiro v. Shapiro, 175 
P.2d 387, 116 Colo. 601. 

93.34 Wash.—Akins v. Akins, $22 P. 
2d 872, 51 Wash.2d 887—^Hathaway 
V. Hathaway, 160 P.2d 632, 23 
Wash.2d 237—Cornwall v. Corn¬ 
wall, 126 P.2d 52, 13 Wash.2d 594 
—Kirsch v. Kirsch, 73 P.2d 356, 192 
Wash. 156—^Regenvetter v. Regen- 
vetter, 213 P. 917, 124 Wash. 173. 

19 C.J. p 195 note 40 [ej. 

93.36 Wash.—Skaare v. Skaare, 324 
P,2d 815. 

Refusal of court to consider assign¬ 
ments of error directed to findings 
or decree awarding divorce to re¬ 
spondent see supra § 194 (4). 

93.38 Wash.—Potter v. Potter, 282 
P.2d 1052, 46 Wash.2d 526—Smith 
V. Smith, 277 P.2d 339, 46 Wash.2d 
672. 

93.40 E:an.—^Burnham v. Burnham, 
242 P. 124, 120 Kan. 90. 

94. Ala.—Davis v. Davis, 2 So.2d 
780, 241 Ala. 385. 

Cal.—Clewett v. Clewett, 289 P.2d 
512, 136 C.A.2d 913. 

Ga.—Crenshaw v. Crenshaw, 32 S.E. 
2d 177, 198 Ga. 536. 

Ill.—^Browning v. Browning, 113 N.E. 
2d 182, 350 I11.APP. 502. 

Kan.—^Harris v. Harris, 167 P.2d 285, 
161 Kan. 341. 

Ky.—Smithson v. Smithson, 216 S.W. 
2d 911, 309 Ky. 107. 

Me.—^Magri v. Magri, 44 A. 2d 213, 
141 Me. 439. 
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Mich.—^Macias v. Macias, 54 N.W.2d 
605, 334 Mich, 334—Bracklow v. 
Bracklow, 16 N.W.2d 718, 310 Mich. 
201 . 

Miss.—Gresham v. Gresham, 21 So.2d 
414, 198 Miss. 43. 

Mo.—Boudinier v. Boudinier, 203 S. 
W.2d 89, 240 Mo.App. 278—Swear- 
engin v. Swearengin, App., 167 S. 
W.2d 117. 

N.T.—^Murphy v. Murphy, 112 N.T.S. 
2d 170, 279 App.Div. 1081—Sher¬ 
man V. Sherman, 110 N.T.S.2d 727, 
279 App.Div. 888, affirmed 110 N.B. 
2d 736, 304 N.T. 911—Wilson v. 
Wilson, 68 N.T.S.2d 173, 271 App. 
Div. 944, affirmed 76 N.B.2d 750, 
297 N.Y. 646, motion denied 80 N. 
B.2d 543, 297 N.T. 1028—Murphy 
V. Murphy, 67 N.T.S.2d 817, 271 
App.Div. 979—Ceva v. Ceva, 65 N. 
T.S.2d 767, 271 App.Div. 449, af¬ 
firmed 74 N.E.2d 187, 297 N.Y. 484. 
Ohio.—Ullom V. Ullom, App., 133 N. 
E.2d 427. 

Or.—Billion v. Billion, 1 P.2a 1108, 
137 Or. 622, rehearing denied 3 P. 
2d 1113, 137 Or. 622. 

Pa.—^Ranieri v. Ranleri, 101 A.2d 177, 
174 Pa.Super. 018. 

S.D.—Collins V. Collins, 20 N.W.2d 
521, 71 S.D. 24. 

Wash.—Markoff v. Markoff, 180 P.2d 
555, 27 Wash.2d 826. 

19 C.J. p 195 note 42. 

Determination or disposition, on ap¬ 
peal, of questions relating to: 
Alimony and allowances in general 
see infra §§ 288, 289. 

Allowance for custody and support 
of children see infra § 324(11). 
Disposition of property see infra 
§ 299(16). 

Decree wUI he affirmed 

(1) In absence of reversible error. 
Ala.—Spencer v. Spencer, 86 So. 2d 

286, 264 Ala. 196—Ray v. Ray, 18 
So.2d 273, 245 Ala. 591—Skinner 
V. Skinner, 8 So.2d 826, 243 Ala. 
106. 

Arir.—Williams v. Williams, 243 P. 
402, 29 Ariz. 538. 

D.C.—Osgood V. Osgood, 220 F.2d 
825, 95 U.S.APP.D.C. 145. 

Fla.—Stewart v. Stewart, 29 So.2d 
247, 15X Fla. 326, 170 A.L.R. 1073 
—^Morris v. Morris, 8 So.2d 25, 150 
Pla. 523—Giles v. Giles, 198 So. 59, 
144 Fla. 406—Phifer v. Phifer, 168 
So. 9, 124 Fla. 223—Mathews v. 
Mathews, 157 So. 196, 117 Fla. 60. 
Ill,—McCartney v. McCartney, 99 N. 
B.2d 633, 343 Ill.App. 633—Bryk v. 
Bryk, 86 N.E.2d 885, 338 IU.App. 
206. 

Md.—^Zimmerman v. Zimmerman, 85 
A.2d 802, 109 Md. 176. 

Mich.—Lash V. Lash, 287 N.W. 387, 
290 Mich. 80. 

N.Y,—Szabo v. Szabo, 31 N.Y.S.2d 
99, 263 App.Div. 714. 

Tex.—^Adams v, Adams, Civ.App., 99 
S.W.2d 1004. 

(2) Where appellate court was per¬ 
manently and equally divided In opin¬ 


ion as to whether decree should be 
affirmed or reversed, and there was 
no prospect of an immediate change 
in personnel of the court. 

Pla.—Tivas v. Tivas, 194 So. 796, 142 
Fla. 207. 

(3) Where the sufficiency of the 
evidence is challenged, and evidence 
is found sufficient. 

Pla.—Kirby v. Kirby, 18 So.2d 754, 
154 Fla. 701. 

Ill.—^Bryk v. Bryk, 86 N.B.2d 885, 
338 IlLApp. 206. 

Kan.—Walton v. Walton, 223 P.2d 
997, 170 Kan. 13. 

Okl.—^Large v. Large, 219 P. 292, 95 
Okl. 284. 

(4) Where that part granting ap¬ 
pellant divorce was not appealed 
from, although judgment of trial 
court in all other respects was re¬ 
versed. 

Tex.—Blair v. Blair, Civ.App., 106 S. 
W.2d 331. 

(5) Where neither party assigned 
error on proposition of sufficiency of 
judgment granting divorce. 

Tex.—Garcia v. Garcia, Civ.App., 94 
S.W.2d 804. 

( 6 ) Although appellant’s brief fails 
to meet requirements of supreme 
court rule, where only question pre¬ 
sented is whether chancellor abused 
his judicial discretion and appellant 
fails to make such abuse clearly ap¬ 
parent. 

Pla.—^Krcher v. Kreher, 166 So. 468, 
123 Fla. 147. 

(7) On abandonment of appeal, as 
where, in a wife’s action wherein 
she had a Judgment of divorce with 
an award of alimony, husband on 
cross appeal in his brief submitted 
that decree for alimony should not 
be modified, and that if such decree 
was set aside, the entire decree, in¬ 
cluding that for divorce, should be 
set aside, the decree for alimony not 
being nwersed. 

Kan,—Swalp v. Swalp, 178 P. 416, 101 
Kan, 171, 

( 8 ) Whore Judgment rendered is 
just and equitable. 

Okl.—White v. White, 281 P.2d 745. 

(9) Whore wife's bill charged 
cruelty, and she was granted divorce 
although facts showed that husband’s 
acts did not constitute cruelty Justi¬ 
fying divorce, but did Justify wife 
in leaving husband, so as to make 
husband’s acts constructive de.sertion 
Justifying granting wife a divorce, 
and facts showing constructive de¬ 
sertion were same facts which w<!re 
proved under charge of cruelty and 
wore considered in connection with 
husband’s countercharge of deser¬ 
tion. 

Md.—Smith V. Smith, 63 A.2d 628, 192 
Md. Ill, 

Affirmance of decree denying separa¬ 
tion 

Appellate court, affirming a Judg- 
|ment dismissing the complaint of a 
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wife for separation, has no power to 
make provision therein to compel the 
husband to support her. 

N.Y.—Edwards v. Edwards, 139 ny 
S. 1069, 165 App.Div. 904. 

Affirmance without prejudice 

( 1 ) Where case was tried on short 
notice to both parties, and it was 
suggested at the hearing that plain¬ 
tiff could if given more time, secure 
additional witnesses, a decree deny¬ 
ing divorce was affirmed without 
prejudice to another suit. 

Or.—Cox V. Cox, 193 P. 482, 98 Or. 
148. 

( 2 ) Where court in granting wife 
decree of divorce failed to make dis¬ 
position of property, decree would 
be affirmed without prejudice to 
wife’s right to maintain suit for any 
interest she might have in the prop¬ 
erty. 

Ark.—Parrish v. Parrish, 114 S.W.2d 
29, 106 Ark. 766. 

(3) Where matters relied on by 
appellant and referred to in his brief 
were not part of papers on appeal, 
order denying husband’s application 
for a blood grouping test, in connec¬ 
tion with his action for divorce and 
his wife’s action for separation would 
be affirmed without prejudice to re¬ 
newal of application at special term 
on proper papers. 

N.Y.—Rosenfarb v. Rosenfarb, 141 N. 
Y.S.2d 659, 286 App.Div. 861. 

(4) Judgment granting husband a 
divorce would be affirmed without 
prejudice to wife’s right to litigate 
her rights to railroad retirement fund 
accumulated through the years from 
community funds of husband and 
wife. 

Tex.—Jinks v. Jinks, Civ.App., 205 S. 
W. 2 d 816. 

Teohnioal ohJeotloAS disregarded 
111.—].iyons V. Lyons, 231 IlLApp. 
568. 

Belief not limited hy request 

Relief that may be granted on ap¬ 
peal will not be limited because less 
relief was requested In motion to 
amend findings and conclusions than 
was authorized. 

Minn.—Wilde v. Wilde, 224 N.W. 862, 
177 Minn. 189. 

Deiath of party pending appeal 

( 1 ) On the death of a party after 
affirmance of a decree in his favor 
but boforo remittitur or entry of 
judgniont thereon, Judgment affirming 
ilnal Judgment may be entered nunc 
pro tunc. 

N.Y.—Thorne v. Thorne, 205 N.Y.S. 
284, 210 APP.D1V. 65. 

( 2 ) Where wife was granted di¬ 
vorce and alimony for her support 
and husband was granted child cus¬ 
tody, and Issues as to ownership of 
realty and as to allowance to wife 
for attorneys’ fees and expenses were 
raised but were not decided and wife 
died pending her appeal on questions 
of law, the Issues of divorce and ous- 
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the appellate court may dispose of the cause by re- | versing the decree of the • trial court,*^*® by af- 


tody and alimony for support were 
moot and as to such matters the 
judgment was affirmed, and the 
cause was remanded for determina¬ 
tion of property rights and allow¬ 
ance for attorneys’ fees and ex¬ 
penses. 

Ohio.—^Wolfrom v. Wolfrom, App., 
137 N.B.2d 566. 

Order denying petition to vacate 
Ill.—^Laxy V. Laxy, 120 N.E.2d 881, 3 
Ill.App.2d 156. 

Bemarks of appellate court as not 
constituting affirmance 
On appeal from judgment of coun¬ 
ty court granting divorce, superior 
court judge’s statement that defend¬ 
ant’s exceptions ’’based on the choice 
of a newspaper for publication are 
not well taken” could not be Inter¬ 
preted as overruling defendant’s ex¬ 
ceptions to adequacy of the publica¬ 
tion, in view of superior court’s ruling 
sustaining all defendant’s exceptions 
to ffndings and conclusions of coun¬ 
ty judge. 

N.C.—McLean v. McLean, 63 S.E.2d 
138, 233 N.C. 139. 

94.5 Ark.—^Prlce v. Price, 220 S.W. 

2d 1021, 215 Ark. 425. 

Cal.—Williams v. Williams, 303 P.2d 
586. 146 C.A.2d 307. 

Negloy V. Negloy, 186 P.2d 151, 
82 C.A.2d 365—Hodgdon v. Hodg- 
don, 120 P.2d 68, 48 C.A.2d 673. 
Fla.—Cox V. Adams, 9 So.2d 376, 151 
Fla. 280. 

Ga.—Rowell v, Rowell, 74 S.E.2d 833, 
209 Oa. 672. 

Ill.—King V. King, 121 N.E.2d 347, 3 
Ill.App.2d 256—Luc55yn.skl v. Luc- 
zynski, 64 N.E.2d 385, 327 IIl.App. 
548. 

Miss.—Brock v. Brock, 38 So.2d 321, 
206 Mi.ss. (iO—Gresham v. Gresham, 
21 So.2d 414, 198 Miss. 43—Nichols 
v. Nichol.% 20 So.2d 72, 197 Miss. 
302, motion sustained, 24 So.2d 359. 
Mo.—Buudinier v. Boudinicr, 203 S. 

W.2d SO, 240 Mo.App. 278. 

N.T.—Ohms V. Ohms, 126 N.T.S.2d 
532, 282 App.Dlv. 1078—Murphy v. 
Murphy, 61 N.Y.S.2d 731, 270 App. 
Dlv. 038, 953, reversed on other 
grounds 71 N.M.2d 452, 296 N.Y. 
168. 

Ohio.—Martin v. Martin, App., 87 N. 
B.2d 490—Brown v. Brown, App., 
76 N.li3.2d 730. 

Or.—Billion v. Billion, 1 P.2d 1108, 
137 Or. 622, rehearing denied 3 P. 
2d 1113, 137 Or. 622. 

Pa.—Lubic v. I^ubic, 38 A.2d 613, 
155 Pa.Super. 251. 

Tex.—Bronner v. Bronner, Civ.App., 
267 S.W.2d 677. 

Wis.—Polak V. Poltik, 24 N.W.2d 696, 
249 Wis. 361. 

19 C.J. p 195 note 42. 

Death of party peudlug appeal 

(1) Defendant husband having died 
pending the wife’s appeal in her di¬ 


vorce suit, which had resulted In de¬ 
cree of divorce for the husband on 
his cross bill, no decree will be en¬ 
tered by the supreme court, except 
to reverse the original decree under 
review in such of its holdings as are 
found to he erroneous, to which ex¬ 
tent the decree of the supreme court 
will still be effective, as there caji 
be no abatement of the original de¬ 
cree by reason of the death of party 
after appeal had been allowed, while, 
under Code 1919 § 6167, the appel¬ 
late court in its discretion may enter 
its decree dealing with the adjudica¬ 
tions of the original decree as if no 
death had occurred. 

Va.—Gumming v. Gumming, 102 S.B. 
672, 127 Va. 16. 

(2) Where case had been submit¬ 
ted and taken by court on March 4, 
but death of wife on March 25 was 
suggested of record, reviewing court, 
reversing decree granting wife di¬ 
vorce, would enter judgment nunc pro 
tunc prior to date of death of wife. 
Ill.—Te.sar v. Tesar, 142 N.B.2d 604, 
13 Ill.App.2d 478. 

Setting aside ex mexo motn 
Minn.—Kasai v. Kasai, 35 N.W.2d 
745, 227 Minn. 529, motion denied 
37 N.W,2d 711, 228 Minn. 570. 

N.Y.—^Robertson v. Robertson, 9 Daly 
44. 

4 C.J. p 1164 note 27 [a]. 

Xn Kentucky 

(1) The appellate court may re¬ 
verse a judgment refusing a divorce. 
Ky.—West v. West, 309 S.W.2d 341 

—Dixon V. Dixon, 306 S.W.2d 879 
—Brumley v. Brumley, 247 S.W.2d 
987—Moore v. Moore, 238 S.W.2d 
999—Walton v. Walton, 16 S.W.2d 
415, 228 Ky. 580—Doolin v. Doolin, 
277 S.W. 243, 211 Ky. 207. 

19 C.J. p 187 note 39 [c] (1). 
Contrary dictum in Asher v. Asher, 6 
S.W.2d 244, 224 Ky. 300. 

(2) It cannot reverse a judgment 
granting a divorce. 

Ky.—West v. West, 309 S.W.2d 341 
—^McQueen v. McQueen, 294 S.W. 
2d 75—Miller v. Miller, 286 S.W.2d 
882—Eaves v. Eaves, 286 S.W.2d 
371—Brumley v. Brumley, 247 S. 
W.2d 087—Moore v. Moore, 238 S. 
W.2d 999—^Ahrens v. Ahrens, 230 S. 
W.2d 73, 313 Ky. 55—Dunn v. Dunn, 
213 S.W.2d 1011, 308 Ky. 148— 
Fields V. Fields, 198 S.W.2d 298. 
303 Ky. 624—Baker v. Baker, 194 S. 
W.2d 825, 302 Ky. 396—Flood v. 
Flood. 194 S.W.2d 166, 302 Ky. 167 
—Sapp V, Sapp, 193 S.W.2d 443, 301 
Ky. 849—Damron v. Damron, 192 S. 
W.2d 473, 301 Ky. 649—Fouts v. 
Fouts, 192 S.W.2d 100, 301 Ky. 355 
—Distler V, Distler, 191 S.W.2d 
236, 301 Ky. 331—Durbin v. Dur¬ 
bin, 189 S.W.2d 393, 300 Ky. 390— 
Rayburn v. Rayburn, 187 S.W.2c’ 
804, 300 Ky. 209—Owens v. Owens, 
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182 S.W.2d 785, 298 Ky. 291—Lester 

V. Lester, 178 S.W.2d 423, 296 Ky. 
691—^Duncan v. Burnett, 166 S.W. 
2d 419, 292 Ky. 269—Hanks v. 
Hanks, 138 S.W.2d 362, 282 Ky. 236 
—^Whaley v. Whaley, 133 S.W.2d 
709, 280 Ky. 543—Dodd v. Dodd, 
129 S.W.2d 166, 278 Ky. 662— 
Bushong V. Bushong, 114 S.W.2d 
735, 272 Ky. 474—Rigsby v. Rigs¬ 
by, 97 S.W.2d 835, 266 Ky. 291— 
West V. West, 95 S.W.2d 789, 264 
Ky. 826—Beutel v. Beutel, 91 S. 

W. 2d 528, 262 Ky. 805—William¬ 
son V. Williamson, 61 S.W.2d 891, 
250 Ky. 41—^Evans v. Evans, 56 S. 
W.2d 547, 247 Ky. 1—Bush v. Bush, 
53 S.W.2d 352, 245 Ky. 172—Wil¬ 
son V. Wilson, 40 S.W.2d 314, 239 
Ky. 830—^Jones v. Jones, 39 S.W. 
2d 262, 239 Ky. 153—Autry v. Au¬ 
try, 36 S.W.2d 15, 237 Ky. 608— 
Colyer v. Colyer, 26 S.W.2d 511, 233 
Ky. 752—Campbell v. Campbell, 25 
S.W.2d 1013, 233 Ky. 423—Riley v. 
Riley, 25 S.W.2d 59, 233 Ky. 134— 
Vallandingham v. Vallandlhgham, 
22 S.W.2d 424, 232 Ky. 123—Chau- 
det V. Chaudet, 21 S.W.2d 812, 231 
Ky. 477—Miller v. Miller, 17 S.W. 
2d 412, 229 Ky. 436—West v. West, 
16 S.W.2d 781, 229 Ky. 125—Evans 

V. Evans, 16 S.W.2d 485, 229 Ky. 21 
—^Ramey v. Ramey, 6 S.W.2d 470, 
224 Ky. 398—Lewis v. Lewis, 4 S. 

W. 2d 1106, 224 Ky. 18—^McNeeley v. 
McNeeley, 292 S.W. 798, 219 Ky. 29P 
—Martin v. Martin, 291 S.W. 1017, 
218 Ky. 621—Creekmur v. Creek- 
mur, 291 S.W. 1015, 218 Ky. 672— 
Fertig v. Fertig, 291 S.W. 706, 218 
Ky. 370—Pleasnick v. Pleasnick, 
284 S.W. 1070, 215 Ky. 281—King 
V. King, 283 S.W. 73, 214 Ky. 171 
—Sallee v. Sallee, 280 S.W. 932, 213 
Ky. 126—Blackburn v. Blackburn, 
271 S.W. 1037, 208 Ky. 690—Fields 

V. Fields, 266 S,W. 64, 205 Ky. 644 
—Jones V. Jones, 266 S.W. 48, 205 
Ky. 538—Lewis v. Lewis, 263 S.W. 
366, 204 Ky. 5—Hehr v. Hehr, 263 
S.W. 83, 203 Ky. 727—Thoben v. 
Thoben, 260 S.W. 376, 202 Ky. 571 
—Hertel v. Hertel, 259 S.W. 1025, 
202 Ky. 422—Hawkins v. Hawk¬ 
ins, 258 S.W. 962, 202 Ky. 66— 
Yeager v. Yeager, 247 S.W. 6, 197 
Ky. 363—^McAndrew v. McAndrew, 
240 S.W. 746, 194 Ky. 756—Jagoe v. 
Jagoe, 238 S.W. 185, 194 Ky. 101— 
Walter v. Walter, 226 S.W. 374, 
190 Ky. 49—Hoffman v. Hoffman, 
226 S.W. 119, 190 Ky. 13—^Raspber¬ 
ry V. -Raspberry, 225 S.W. 148, 189 
Ky. 502—Nichols v. Nichols, 225 S. 

W. 147, 189 Ky. 600—Bailey v. 
Bailey, 225 S.W. 30. 189 Ky. 449— 
Sloan V. Sloan’s Adm’r, 216 S.W. 
38, 186 Ky. 369—^McKinney v. Mc¬ 
Kinney, 215 S.W. 34. 185' Ky. 316— 
Burton v. Burton, 211 S.W. 869, 184 
Ky. 268—^Williamson v. William¬ 
son, 209 S.W. 503, 183 Ky. 435, S 
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firming such decree in part and reversing it in 
part,94.10 or by modifying it.94.i5 A divorce judg¬ 
ment will be modified where the attorneys have 
filed in the reviewing court their stipulation asking 
that the judgment be modified and examination of 
record on appeal shows a good cause for such 
modification.94.20 The appellate court will not modi¬ 
fy or set aside orders of the trial court, however, 


27A C. J.S. 

unless it clearly appears that the trial court has 

acted arbitrarily.94-25 

Although some appellate courts decline to enter 
the judgment which the trial court should have en- 
tered,94-30 in some states the appellate court is 
authorized to render such a decree as should have 
been rendered in the court below ;95 but the ap- 


A.L..B. 799—Hester v. Hester, 179 
S.W. 451, 166 Ky. 544—Steele v. 
Steele, 84 S.W. 516, 119 Ky. 466, 27 
Ky.D. 120. 

19 C.J. p 187 note 39 [c] (2), P 195 
note 42 [c] (1). 

(3) Nor can it indirectly violate 
the statute, prohibiting: reversal of 
judgment granting divorce, by revers¬ 
ing order overruling motion to vacate 
and set aside such judgment. 

Ky.—^Bushong v. Bushong, 114 S.W. 
2d 735, 272 Ky. 474—Gribben v. 
Gribben, 11 S.W.2d 998, 227 Ky. 
96. 

Xnconslstent verdicts 
Where husband sought divorce on 
ground of willful and continued de¬ 
sertion and wife by cross action 
sought divorce alleging that she had 
justifiably left and remained away 
from husband only because of his 
living in a state of adultery with an¬ 
other woman, a written verdict an¬ 
nounced by the jury in open court 
granting a total divorce to husband 
on his libel and to wife on her cross 
bill would be set aside because in¬ 
consistent. 

Ga.—Eogers v. Rogers, 43 S.B.2d 152, 
202 Ga. 329. 

IBCeld gromids for reversal not estab¬ 
lished 

Mich.—^Kuntze v. Kuntze, 88 N.W.2d 
608, 351 Mich. 144. 

Discretion not exercised 
Where there was no appearance or 
brief on behalf of plaintilf in a di¬ 
vorce action, on husband’s appeal 
from an order entered therein, su¬ 
preme court could reverse order as a 
matter of course, but in view of fact 
divorce and custody of minor chil¬ 
dren therein were matters of public 
concern, court would not exercise its 
discretionary power. 

Wis.—Onderdonk v. Onderdonk, 88 N. 

W.2d 323, 3 Wis.2d 279. 

94.10 Fla.—Wellman v. Wellman, 56 
So.2d 123—Hall v. Hall, 46 So.2d 
449. 

Miss.—Santos v. Santos, 83 So.2d 636, 
225 Miss. 425—Gresham v. Gresh¬ 
am, 21 So.2d 414, 198 Miss. 43. 

N.T.—^Morrison v. Morrison, 62 N.T. 

S.2d 764, 270 App.Div. 982. 

Or.—Billion v. Billion, 1 P.2d 1108, 
137 Or. 622, rehearing denied 3 P. 
2d 1113, 137 Or. 622. 

19 C.J. p 195 note 42. 

Reversal on one issue 

Reversal of decree in divorce suit. 


so far as it canceled deed by hus¬ 
band did not call for reversal on 
main issue, where evidence was suf¬ 
ficient to support decree for divorce, 
distribution of property, allowance 
of fees etc. 

Ark.—Cole v. Cole, 270 S.W. 593, 168 
Ark. 381. 

AJODLimance as to one paoty and re¬ 
versal as to the othar 
Where wife was entitled to divorce 
on ground of constructive desertion, 
final decree dismissing both hus¬ 
band’s complaint and wife’s coun¬ 
terclaim for divorce would be revers¬ 
ed with directions to chancellor to 
enter decree of divorce in favor of 
wife. 

Fla.—Brickman v. Brickman, 64 So.2d 
685. 

94.15 Cal.—Newhall v. Newhall, 321 
P.2d 818, 157 C.A.2d 786—Arm¬ 
strong V. Armstrong, 183 P.2d 905, 
81 C.A.2d 322. 

Fla.—Hippel v. Hippel, 63 So.2d 336. 
Miss.—Gresham v. Gresham, 21 So. 

2d 414, 198 Miss. 43. 

Neb.—Tost V. Yost, 8 N.W.2d 086, 
143 Neb. 80. 

N.J.—Wheeler v. Wheeler, 137 A.2d 
84, 48 N.J.Super. 184—Zar v. Zar, 
127 A.2d 407, 42 N.J.Super. 607. 
N.T.—Johnson v. Johnson, 137 N.T. 
S.2d 862, 285 App.Div. 900—Plohn 
V. Plohn, 121 N.Y.S.2d 336, 281 App. 
Div. 1056—Goshin v. Goshin, 120 
N.Y.S.2d 696, 281 App.Div, 979. 
Or.—Billion v. Billion, 1 P.2d 1108, 
137 Or. 622, rehearing denied 3 P. 
2d 1113, 137 Or. 622. 

19 C.J. p 195 note 42. 

Modification, by parfclos aooepted 
Cal.—Chaplin v, Chaplin, 49 P.2d 296, 
9 C.A.2d 182. 

DeorcfS modified and affirmed 

(1) Where, on appeal from a de¬ 
cree awarding a divorce from bed 
and board only, the pleadings and 
the findings of fact of the district 
court are sufficient to sustain a de¬ 
cree of divorce from the bonds of 
matrimony, the supremo court may 
modify the decree so as to award an 
absolute divorce. 

Neb.—Marauis v. Marctuis, 182 N.W. 
1020, 106 Neb. 122. 

(2) Supreme court may on evi¬ 
dence reduce receiver’s compensation 
fixed by chancellor. 

Tenn.—^Brown v. Brown, 296 S.W. 356, 
155 Tenn. 530. 


(3) Other cases. 

Ala.—Markham v. Markham, 26 So.2d 
562, 248 Ala. 32. 

Cal.—Slavich v. Slavich, 239 P.2d 100, 
108 C.A.2d 451. 

Told portion modified 
Kan.—^Hardcastle v. Hardcastla 293 
P. 301, 131 Kan. 627. 

Decree modified and remanded 
N.Y.—Field v. Field, 152 N.T.S.2d 
992, 1 A.D.2d 643—^Edwards v. Ed¬ 
wards, 119 N.Y.S.2d 607, 281 App. 
Div. 868. 

Modification by striking parts of de¬ 
cree 

Cal.—Berset v. Berset, 272 P.2d 868, 
126 C.A.2d 684—^Warren v. War¬ 
ren, 261 P.2d 309, 120 C.A.2d 396. 
N.Y.—Dorn v. Dorn, 156 N.T.S.2d 
301, 2 A.D.2d 888. 

Ohio.—Ezzo V. Ezzo, 117 N.E.2d 711, 
95 Ohio App. 126. 

Modification to provide for restora¬ 
tion of name 

Ky.—Phillips V. Phillips, 210 S.W.2d 
756, 307 Ky, 217. 

94.20 Cal.—Rohde v. Rohde, App., 
126 P.2d 362. 

94.25 Colo.—Fitchott V. Fitchett, 820 
P.2d 339. 

94.30 Ohio.—Brown v. Brown, 44" N. 

E.2d 749, 70 Ohio App. 41. 

Wis—Sang v. Sang, 3 N.W.2d 340, 
240 Wia 288. 

Order held reversal, not modification 
of judgment below 
Court of appeals is without author¬ 
ity on appeal to render final judg¬ 
ment of divorce on weight of evi- 
donco, where trial court refused di¬ 
vorce, and order of such court grant¬ 
ing divorce decree on weight of evi¬ 
dence Is “reversal” of judgment be¬ 
low wherein decree of divorce was 
denied, and not a “modification” with¬ 
in constitutional provision. 

Ohio.—Campbell v. Campbell, 193 N. 
E. 406, 128 Ohio St. 590. 

95. Ala.—Savage v. Savage, 20 So.2d 
784, 246 Ala. 389. 

Cal.—Keating v. Keating, 147 P. 974, 
169 C. 764. 

Mass.—^Reddington v. Reddington, 69 
N.E.2d 776, 317 Mass. 760, 169 AL. 
R. 1448. 

Mich.—^Unjian v. XJnjian, 73 N.W.2d 
862, 344 Mich, 423 —Thompson v. 
Thompson, 73 N.W.2d 860, 344 Mich. 
386—Owens v. Owens, 29 N.W.2d 
694, 819 Mich. 285. 
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pellate court will not enter final judgment where 
the trial court has not been given an opportunity to 
enter judgment because of the failure of the parties 
to take appropriate measures to permit such action 
by the trial court.®5.5 While it has been held that the 
appellate court is without authority to make addi¬ 
tional findings,95.10 there is authority to the effect 
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that such court may make additional findings in 
order to afiirm a judgment.^® On appeal the court 
will not indulge in a discussion of the evidence®®*® 
where no good purpose will be served®®*^® and there 
is no error in the decree of the trial court.® ®*^® 

Ordinarily on reversal the case will be remanded 
to the court below for a new trial,®^ or for a de- 


Miss.—^Brock v. Brock, 38 So.2d 321, 
205 Miss. 66. 

Mo.—Clemens v. Clemens, 235 S.W. 
2d 342, 361 Mo. 485. 

Price V. Price, App., 311 S.W.2d 
341—Clark v. Clark, App., 306 S. 
W.2d 641—^Parenteau v. Parenteau, 
App., 305 S.W.2d 723—Light v. 
Light, App., 296 S.W.2d 145—White 
V. White, App., 290 S.W.2d 178— 
Eikermann v. Eikermann, App., 283 
S.W.2d 391—Spivack v. Spivack, 
App., 283 S.W.2d 137—^Richardson 

V. Richardson, App., 270 S.W.2d 68 
—^Kinder v. Kinder, App., 267 S. 

W. 2d 356—^Prudot v. Stevens, App., 
266 S.W.2d 756—Luckett v. Luck- 
ett, App., 263 S.W.2d 41—Coggburn 

V. Coggburn, App., 26^ S.W.2d 836 
—Cody V. Cody, App., 233 S.W.2d 
777—Politte V. Politte, App., 230 S. 

W. 2d 142—Hoffman v. HoCftnan, 
App., 224 S.W.2d 554-Elliston v. 
Blliston, App,, 215 S.W.2d 63— 
Boudinier v. Boudlnier, 203 S.W. 
2d 89, 240 Mo.App. 278—Galst v. 
Galst, App., 188 S.W.2d 843—Hess 
V. Hess, App., 183 S.W.2d 560— 
Howard v. Howard, App., 171 S.W. 
2d 92—Stephan v. Stephan, App., 
242 S.W. 424. 

Neb.—^Deputy v. Deputy, 192 N.W. 
957, 110 Neb. 52. 

Okl.—White v. White, 281 P.2d 745 
—Champion v. Champion, 218 P.2d 
354, 203 Okl. 105, 

Pa.—^Kwolok V. Kwolek, 83 Pa.Super. 
499. 

Tex.—^Bason v. Bason, Civ.App., 260 
S.W. 687. 

W.Va.—Mann v, Mann, 123 S.E. 394, 
96 W.Va. 442. 

19 C.J. p 196 note 53. 

Dismissal 

Appellate court may order dismiss¬ 
al of the cause in a proper case. 

Ark.—Swan.son v. Swanson, 206 S.W. 

2d 169, 212 Ark. 439. 

Mich.—Oswald v. Oswald, 40 N.W. 

2d 135, 326 Mich. 238. 

Tex.—Garcia v. Garcia, Civ.App., 185 
S.W.2d 227. 

Selief dexxied to both parties 
Where husband and wife residing 
in New York, by collusion and fraud, 
entered into agreement that wife 
would obtain Arkansas divorce de¬ 
cree, and wife obtained a void Arkan¬ 
sas divorce decree without becoming 
domiciled in Arkansas, and thereaft¬ 
er wife filed a petition in the divorce 
suit to have decree set aside, and 
chancery court rendered a decree va¬ 
cating divorce decree, appellate court 


neither affirmed nor reversed the de¬ 
cree of the chancery court vacating 
the divorce decree, but denied relief 
to both husband and wife, since both 
were estopped to obtain relief. 

Ark.—Oberstein v. Oberstein, 228 S. 

W.2d 615, 217 Ark. 80. 

Duty of appellate court oaa granting 
divorce 

In view of fact that it would have 
been chancellor’s duty to make a 
property division if he had granted a 
divorce to wife rather than to hus¬ 
band, it was duty of appellate court 
to protect her property rights when 
wife was granted a divorce in the ap¬ 
pellate court on her appeal. 

Ark.—Myers v. Myers, 294 S.W.2d 67, 
226 Ark. 632. 

Duty of appellate court on refusing j 
divorce 

Appellate court was required to de¬ 
termine whether evidence in hus¬ 
band’s suit for divorce a vinculo mat¬ 
rimonii entitled husband to a divorce 
a mensa et thoro notwithstanding di¬ 
vorce a mensa et thoro was not re¬ 
quested in husband’s brief if divorce 
a vinculo matrimonii could not be 
granted, where husband asked for 
that relief in his argument in appel¬ 
late court and had prayed for general 
relief in his bill. 

Md.—^Zukerberg v. Zukerberg, 53 A.2d 
20, 188 Md. 428. 

Insanity of party hold not to preclude 
divorce 

Where trial court found that plain¬ 
tiff was entitled to a divorce, but for 
defendant’s insanity at time of suit, 
on ground of cruelty occurring prior 
to adjudication of insanity, court of 
appeals, on determining that insanity 
at time of suit did not preclude 
granting of divorce, was authorized 
to render judgment for divorce in fa¬ 
vor of plaintiff. 

Tex.—Powell v. Powell, CivApp., 199 
S.W.2d 286. 

95.5 Ohio.—Welge v. Welge, 94 N.E. 
2d 210, 87 Ohio App. 95. 

95.10 N.C.—^McLean v. McLean, 63 
S.B.2d 138, 233 N.C. 139. 

96. Cal.—^Kenney v. Kenney, 30 P.2d 
398, 220 C. 134. 

Nieri v. Nieri, 229 P.2d 126, 103 
C.A.2d 288. 

N.Y.—Vanderbilt v. Vanderbilt, 135 
N.E.2d 553, 1 N.T.2d 342, 163 N.Y. 
S.2d 1, affirmed 77 S.Ct. 1360, 354 
U.S. 416, 1 L.Ed.2d 1466. 

96.5 Alfiu—James v. James, 5 So.2d 

847 , 


616, 242 Ala. 140—Davis v. Davis, 

2 So.2d 780, 241 Ala. 385. 

96.10 Ala.—James v. James, 5 So.2d 
616, 242 Ala. 140. 

96.15 Ala.—^Ray v. Ray, 18 So.2d 
273, 245 Ala. 591—Skinner v. Skin¬ 
ner, 8 So.2d 826, 243 AJa. 106. 

97. Ark.—^Lowery v. Steel, 219 S.W. 

2d 932, 215 Ark. 240. 

Cal.—Williams v. Williams, 303 P.2d 
686, 146 C.A.2d 307—Lucich v. Lu- 
cich, 172 P.2d 73, 76 C.A.2d 890— 
Gleason v. Gleason, 56 P.2d 973, 13 

C.A.2d 231. 

D.C.—Scott V. Scott, Mun.APp., 137 
A.2d 722—Eaton v. Eaton, Mun. 
App., 134 A.2d 344. 

Ill.—Morrow v. Morrow, 146 N.B.2d 
381, 16 Ill.App.2d 109—Meyer v. 
Meyer, 66 N.B.2d 467, 328 IlLApp. 
408—^Luezynski v. Luezynski, 64 N. 

E.2d 385, 327 Ill.App. 548. 

Ky.—Ledford v. Ledford, 130 S.W. 
2d 788, 279 Ky. 340. 

Miss.—Gresham v. Gresham, 21 So.2d 
414, 198 Miss. 43. 

Mo.—^Niedergerke v. Niedergerke, 
App., 271 S.W.2d 204—Brlacher v. 
Brlacher, App., 146 S.W.2d 974. 
Neb.—^McMaster v. McMaster, 2 N. 

W.2d 326, 140 Neb. 828. 

Nev.—^Heinen v. Heinen, 186 P.2d 
770, 64 Nev. 627, 66 Nev. 787— 
Harris v. Harris, 159 P.2d 676, 62 
Nev. 473. 

N.H.—Ouellette v. Ouellette, 129 A.2d 
201, 100 N.J. 434. 

N’.T.—^Berkowicz v. Berkowicz, 161 N. 
Y.S.2d 461, 1 A.D.2d 1019—Schaeffer 
V. Schaeffer, 149 N.T.S.2d 773, 1 A. 
D.2d 904—Goldman v. Goldman, 116 
N.Y.S.2d 900, 280 App.Div. 993, ap¬ 
peal denied 117 N.Y.S.2d 923, 281 
App.Div. 698—McKendry v. McKen- 
dry, 114 N.Y.S.2d 101, 280 AppDiv. 
440—^Buglione v. Buglione, 112 N. 
Y.S.2d 793, 279 App.Div. 1089—^Rod¬ 
gers V. Rodgers, 107 N.Y.S.2d 927, 
279 App.Dlv. 640, reargument de¬ 
nied 110 N.Y.S.2d 279, 279 App. 
Div. 790, appeal denied 112 N.Y.S. 
2d 490, appeal dismissed 107 N.E. 
2d 83, 304 N.Y. 691—Erlich v. Er¬ 
lich, 104 N.Y.S.2d 631, 278 App. 
Div. 244—Weinger v. Weinger, 100 
N.Y.S.2d 454, 277 App.Div. 1043— 
Jagger v. Jagger, 79 N.Y.S.2d 718, 
274 App.Div. 785—Sacrey v. Sac- 
rey, 5 N.Y.S.2d 199, 254 App.Div. 
823—Markowitz v. Markowitz, 3 N. 
Y.S.2d 67, 264 App.Div. 686—Glus- 
ker V. Glusker, 3 N.Y.S.2d 1, 254 
App.Div. 683. 
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termination of incidental matters,^® even thougli | the appellate court has evidence before it on which 


Ohio.—Campbell v. Campbell, 193 N. 
£3. 405, 128 Ohio St. 590. 

Saalfeld v. Saalfeld, 89 N.B.2d 
165, 86 Ohio App. 225—Mierowitz 
V. Miepowitz, App., 71 N.B.2d 526. 
Pa.—Effiert v. Effert, 70 A.2d 375, 166 
Pa.Super. 282—Newhard v. New- 
hard, 86 Pa.Super. 537. 

K.I.—Salvatore v. Salvatore, 1 A. 2d 
95. 

Tex.—^Rlppeteau v. RIppeteau, Civ. 
App., 287 S.W.2d 238—Swanson v. 
Swanson, Civ. App., 229 S.W.2d 
843, certified auestion answered 228 

S. W.2d 156, 148 Tex. 600—Hickey v. 
Hickey, Civ.App. 203 S.W.2d 568— 
Finn v. Finn, Civ.App., 185 S.W.2d 
579—^Franzetti v. Franzetti, Civ. 
App., 120 S.W.2d 123—Tanton v. 
Tanton, Civ.App., 209 S.W. 429, dis¬ 
missed for want of Jurisdiction. 

Vt.—Souther v. Souther, 151 A. 604, 
103 Vt. 48. 

19 C.J. p 196 note 43. 

VhcertaiiLty in. evidence 
Where evidence was too obscure 
and uncertain on important facts to 
enable appellate court finally to de¬ 
termine divorce controversy fairly, 
case was remanded for new trial. 
Mont.—Herrin v. Herrin, 63 P.2d 137, 
103 Mont, 469. 

N.Y.—Schenker v. Schenker, 169 N. 

T. S. 35, 181 App.Div. 621, affirmed 
127 N.E. 921, 228 N.Y. 600. 

Pa.—^Davidson v. Davldsen, 191 A. 

619, 127 Pa.Super. 138. 

19 C.J. p 196 note 43 [b]. 

On death of court stenographer be¬ 
fore transcribing evidence, separa¬ 
tion case may be remanded for trial 
dc novo. 

La.—^Duprat v. Powell, 111 So. 269, 
162 La. 859. 

lUOnor not represented by guardian 
In wife's action for divorce, 
where the husband wa.s a minor and 
was not represented by legal guard¬ 
ian or curator or a guardian ad 
litem, granting a divorce to the wife 
was reversible error, and decree will 
be set aside and the cause remanded 
for further proceedings. 

Mo.—Nlms v. Nims, 305 S.W.2d 875. 

Trial on one theory and reversal on| 
another 

In wife's separation action, where 
trial judge found for plaintiff on 
ground that defendant's foreign di¬ 
vorce decree was void and that de¬ 
fendant's act in living with pur¬ 
ported second wife was cruelty 
toward plaintiff but made no finding 
on issue whether defendant had used 
violence on plaintiff so as to justify 
her in leaving him originally, and in¬ 
termediate appellate court reversed 
and directed judgment for defend¬ 
ant on basis of its new finding that 
plaintiff had originally left defend¬ 
ant without cause, on appeal to court 


of last resort both judgments should 
be reversed and retrial of issue of 
original cruelty be granted, where 
family testimony on such issue was 
conflicting- 

N.Y.—McKee v. McKee, 196 N.B. 809, 
267 N.Y. 96. 

Where neither afSirmaxLce nor revers¬ 
al is Justified 

Where reviewing court because of 
unsatisfactory nature of evidence in 
action for divorce on ground of deser¬ 
tion did not feel justified in either re¬ 
versing or affirming judgment, case 
was remanded for a retrial. 

N.D.—Raindahl v. Raindahl, 30 N.W. 
2d 717, 76 N.D. 660. 

98. Ark.—^Myers v. Myers, 294 S.W. 
2d 67, 226 Ark. 632. 

D.C.—Lort V. Lort, 198 F.2d 698, 01 
U.S.APP., 118, 34 A.L.R.2d 951— 
Ruppert V. Ruppert, 134 F.2d 497, 
77 U.S.APP.D.C. 65. 

Fla.—^Brlckman v. Brickman, 64 So. 
2d 685—^Du Pree v. Du Free, 28 
So.2d 907, 158 Fla. 439—^Preston v. 
Preston, 157 So. 197, 116 Fla. 246. 
Ga.—Twllloy v. Twllley, 24 S.B.2d 41, 
195 Ga. 201. 

Ill.—Mitchell V. Mitchell, 241 Ill.App. 

7. 

Ky.—Coleman v. Coleman, 269 S.W.2d 
730. 

La.—Salassl v, Salassl, 67 So.2d 684. 
220 La. 785—Gnils v. aini.s, 1 So. 
2d 656, 197 La. 392—Plchon v. Pieh- 
on, 113 So. 846, 164 La. 272—Schlat- 
er V. Le Blanc, 46 So. 921, 121 La. 
919. 

Md.—Zink V. Zink, 137 A.2d 139, 216 
Md. 197—O'Donnell v. 0’Donn<‘ll, 99 
A.2d 741, 203 Md. 105—Vogts v. 
Vogt.s, 65 A.2d 711, 189 Md. 312. 
Mich.—Thompson v, Thompson, 73 N. 
W,2d 860, 344 Mich. 386—Owens v. 
Owens, 29 N.W.2d 694, 319 Mich. 
285. 

M1.SS,—Wilson v. Wilson, 23 So.2d 303, 
198 Miss. 334. 

Mo.—Pollard V. Pollard, App., 98 S.W. 
2d 132. 

N.Y.—Llebl V. Liebl, 140 N.Y.S.2d 
474, 286 App.Div. 1164. 

N.C.—Davis v. Davis, 102 S.B. 270, 
179 N.C. 186. 

Ohio,—Moody v. Moody, App., 142 N. 
E.2d 270—Koath v. Kenth, 71 N.E. 
2d 620, 78 Ohio App. 517. 

Pa.—Sobai v. Sobal, 45 A,2d 251, 158 
ra.Super. 494. 

Campbell v, Campbell, Com.Pl., 
1 Cumb.L.J. 34—FInkey v. Flnkey, 
Com.Pl., 1 Cumb.L.J. 31—^Meiller v. 
Meiller, Com.Pl., 1 Cumb.L.J. 29— 
Garber v. Garber, Com.Pl., 1 Cumb. 
L.jr. 27—Luzinskl v. Luzinskl, Com. 
PI., 19 Monroe L.R. 6—Schimpf v. 
Schimpf, Com.Pl., 13 Monroe L.R. 

8, 66 Montg.Co. 297. 

S.C.—Simonds v. Simonds, 93 S.E.2d 
107, 229 S.C. 376. 
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Tenn.—^Humphreys v. Humphreys 
281 S.W.2d 270, 39 Tenn.App. 99 . ’ 
Tex.—Powell v. Powell, Clv.App., 199 
S.W.2d 285. 

Va.—^Moltz V. Moltz, 30 S.E.2d 661, 
182 Va. 737—^Bowman v. Bowman 
22 S.E.2d 29, 180 Va. 200. 

W.Va.—Cochran v. Cochran, 44 S.E.2d 
828, 130 W.Va. 605—Mann v. Mann, 
123 S.B. 394, 96 W.Va. 442. 

Wis.—Starzinski v. Starzinski, 56 N. 

W.2d 784, 263 Wis. 104. 

19 C.J. p 196 note 44. 

BeooucUiation pending appeal 
La.—^Zwlkel v. Zwikel, 97 So. 850, 
164 La. 632. 

Bemaud for addltioual proof 

( 1 ) Where omission to prove juris¬ 
dictional domicile in divorce case 
was apparently due to inadvertence, 
reviewing court could on its own mo¬ 
tion remand cause without reversal 
for additional proof. 

W.Va.—Marcum v. Marcum, 168 S.B. 
380, 113 W.Va. 374. 

(2) When cause Is remanded from 
supreme court for taking additional 
evidence, district court must make 
and certify additional findings on 
such evidence. 

N.n.—Bartholomew v. Bartholomew, 
236 N.W. 147, 60 N.D. 441. 

(3) A case will not be remanded 
for further proof where no showing 
is made jiustlfying such action. 
Mich.-Stlbbard v. Stibbard, 194 N. 

W. 528, 224 Mich. 143. 

(4) Thus the motion will be de¬ 
nied where further proof consists of 
testimony of witness who could have 
been produced at first hearing. 

Mich,—Rowling v. Rowling, 209 N. 

W. 147, 234 Mich. 667. 

Pa.—Phipps V. Phipps, 81 A.2d 523, 
368 Pa. 291, certiorari denied 72 S. 
Ct. 564. 342 U.S. 942, 96 L.Ed. 701. 

(5) Remand is a customary pro- 
ce.dure in divorce case where evidence 
on particular issue was not properly 
developed at trial. 

La.—Savin v. Savin, 61 So.2d 41, 218 
La. 754. 

Miss,—T^ucla V. Ijucia, 27 So.2d 774, 
200 Miss. 520. 

Mo,—Schuler v. Schuler, App., 290 
S.W.2d 192—Niedergerke v. Nieder- 
gerke, App., 271 S.W.2d 204. 

N.Y.—Mezzaenppa v. Mezzacappa, 82 
N.Y.S.2d 550, 2C3 App.Div. 899. 
Pa.—Graves v. Graves, 132 A.2d 699, 
184 ra.Supcr. 265. 

Tenn.—Greene v. Greene, App., 809 
S.W.2d 403. 

Effect of setting aside default 
Where trial court improperly ex¬ 
cluded defendant's evidence offered 
in support of motion for new trial 
made following default judgment in 
divorce suit, action of supreme court 
in setting aside judgment of divorce 
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it might rest a decree ;®8.5 appellate court 

will not remand the case with directions that die 
trial court make a finding as to matters which were 
not an issue in the case,^S*i^> or where the record 
discloses that there is not sufficient proof of such 
finding.^8.15 When the interests of the parties and 
the public were promoted, the appellate court has 
in some cases finally determined what the decree 
must be and directed the lower court to enter such 
decree.^® Where a divorce has been granted to both 
parties and only one has appealed, the decree in 
favor of the one appealing must stand and the par¬ 
ties will remain divorced, although it was determined 
on appeal that the evidence was insufficient to jus¬ 
tify a divorce in favor of the other.^^-S 
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Effect of final decree or affirmance. The effect 
of a final decree rendered by the appellate court is 
to terminate the litigation.^9*1® A judgment of af¬ 
firmance by the appellate court is a final disposition 
of the case,9®*i5 whether or not the remittitur from 
the appellate court has been made the judgment of 
the trial court,unless the appellate court has 
authorized the lower court to review, alter, or modi¬ 
fy the decree.^®*25 

Effect of reversal. The reversal of a decree va¬ 
cates the decree and all proceedings necessarily 
dependent on it;i but it does not necessarily affect 
collateral proceedings,^ as for example, an order for 
the payment of counsel fees in preparation of the 


merely reopened case in order that 
trial judge could hear and consider 
motion for new trial, and did not 
have effect of granting a new trial. 
La.—^Blchinger v. Lacroix, 189 So. 
572, 192 La. 908. 

Bemaad. fov speoiflo ox essential find, 
ings 

D.C.—Uline v. Uline, 206 F.2d 870, 92 
U.S.APP.D.C. 281. 

Wash.—^Hansen v. Hansen, 262 P.2d 
184, 43 Wash.2d 620. 

Bemand for findings of fact, conoln- 
sions of law, and reentry of judg¬ 
ment 

Ohio.—Weikort v. Weikert, App., 122 
N,B.2d 119. 

Wash.—^Mertens v. Mcrtens, 227 P,2d 
724, 38 Wash,2d 56. 

98.5 Ala.—Webb v. Webb, 70 So.2d 
639, 260 Ala. 426—^Box v. Box, 45 
So.2d 157, 253 Ala. 297. 

98.10 Mo.—^Koslow V. Taylor, 203 
S.W.2d 433, 366 Mo. 765. 

98.15 Cal.—^liamburger v. Hamburg¬ 
er, 141 P.2d 453, 60 C.A.2d 630, 

99. Ala.—Stabile v. Stabile, 84 So. 
801, 203 Ala. 635. 

Cal.—Shepard v. Shepard, 223 P. 1012, 
66 C.A. 310. 

Ill.—See Milligan v. Milligan, 207 
IlLApp. 18—Donnelly v. Donnelly, 
206 IlLApp. 627. 

Ind.—Van Winkle v. Van Winkle, 119 
N.E.2d 328, 124 Ind.App. 626. 
Ky.—Eckhoff v. EckhofC, 247 S.W.2d 
374—^Fugate v. Fugate, 103 S.W.2d 
661, 267 Ky. 849. 

Mo.—Kistner v. Kistner, App., 89 S. 
W.2d 106—Bauman v. Bauman, 
App., 17 S.W.2d 694—Hairs v. 
Hairs, 800 S.W. 640, 222 Mo.App. 
941. 

Mont.—Giebler v. Giebler, 222 P. 436, 
69 Mont. 347. 

R.I.—Lannon v. Lannon, 137 A.2d 
629—Lacombe v. Lacombe, 87 A.2d 
700, 79 R.I. 287. 

19 C.J. p 196 note 45. 

Jfist and efiultable judgment 

(1) Appellate court will review all 
of the evidence, and render or cause 
27A C.J.S.—64 


to be rendered such judgment as may 
seem just and eauitable. 

Okl.—^McAdoo V. McAdoo, 277 P. 943, 
137 Okl. 12—Hink v. Hink, 268 
P. 282, 131 Okl. 164—Cox v. Cox, 
261 P. 648. 128 Okl. 101—Pope v. 
Pope, 243 P. 962, 116 Okl. 188— 
Williams v. Williams, 229 P. 797, 
103 Okl. 194. 

(2) General attack on the whole 
of a divorce decree is regarded as at¬ 
tack on all its parts and if it ap¬ 
pears that there is an abuse of dis¬ 
cretion so that inequity or injustice 
Is wrought court will make adjust¬ 
ments necessary to do justice be» 
tween the partiea 

Utah,—Graziano v. Graziano, 321 P. 

2d 931, 7 Utah 2d 187. 

Bemand with directions to enter 
findings, conclusions, and Judg¬ 
ment 

In divorce case where all the evi¬ 
dence was before the reviewing court 
on appeal and was sufficient to form 
basis for the proper finding on which 
the judgment of divorce could be 
entered, court may make such find¬ 
ings notwithstanding insufficiency of 
findings of the lower court, and re¬ 
mand with directions to enter find¬ 
ings of fact and conclusions of law 
in harmony therewith, and enter 
judgment thereon. 

Utah.—Johnson v. Johnson, 152 P.2d 
426, 107 Utah 147. 

Dismissal of moldou made by strau* 
ger 

Where movant is a stranger to the 
cause and defect appears on the face 
of the record, appellate court takes 
notice on its own motion that mov¬ 
ant cannot proceed with his motion 
and will order it dismissed. 

N.C.—Shaver v. Shaver, 93 S.E.2d 
614, 244 N.C. 309. 

99.5 Wash.— Suffer v. Salfer, 254 P. 
2d 746, 42 Wash.2d 298— Merkel v. 
Merkel, 234 P.2d 857, 39 Wash.2d 
102 . 

99.10 Ala.—Wheeler v. Wheeler, 49 
So.2d 219, 254 Ala. 611. 
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99.15 Ga.—Harrison v. Harrison, 65 
S.E.2d 173, 208 Ga. 70. 

99.20 Ga.—^Harrison v. Harrison, su¬ 
pra. 

99.25 Fla.—Burns v. Burns, 13 So.2d 
599, 163 Fla. 73. 

Modification authorized 
Fla.—Burns v. Burns, supra. 

1. Ohio.-Welte v. Welte, 198 N.B. 
603, 50 Ohio App. 484. 

R.I.—Hurvitz v. Hurvitz, 119 A. 497, 
44 R.L 501. 

Wyo.—Lake v. Lake, 182 P.2d 824. 63 
Wyo. 375. 

19 C.J. p 196 note 46. 

Alimony based on fact of divorce 
In action for alimony alone in 
which alimony is awarded and di¬ 
vorce decree, entered on defendant’s 
cross petition, is reversed because of 
insufficiency of evidence, judgment 
awarding alimony must also be re¬ 
versed because awarded on theory of 
permanent alimony based on fact 
that divorce had been granted. 
Ohio.—Welte v. Welte, 198 N'.E. 603, 
50 Ohio App. 484. 

Entire decree reversed 
Where a decree with regard to 
property is based upon an improp¬ 
erly rendered decree for divorce, the 
entire decree must be reversed. 

Ark.—^Bradshaw v. Sullivan, 254 S.W. 
1064, 160 Ark. 547. 

2. Ill.—^Jenkins v. Jenkins, 91 Ill. 
167. 

Md.—Krone v. Unville, 31 Md. 138. 
Allowance for support pending suit 
An order of the superior court pro¬ 
viding for the payment of $5 a week 
for the support of petitioner pending 
the suit, remains in force, although 
subsequently the supreme court or¬ 
dered a dismissal of the petition, 
such dismissal not affecting petition¬ 
er’s rights to recover, either before 
or after dismissal of the petition, 

I amounts due, by proceeding by 
means of execution under statute 
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appeal,8 a decree for the sale of real property,^ or 
a decree for alimony,5 although, where a decree of 
divorce is reversed and remanded for further pro¬ 
ceedings, an order for the payment of alimony pen¬ 
dente lite is not revived.® 

Although jurisdiction to grant such permission on 
appearance to show cause why the case should not 
be remitted to dismiss the petition has been denied,^ 
it has been held that on reversing a decree granting 
a divorce the reviewing court may permit plaintiff 
to file an amended bill alleging some other ground of 
divorce;® and on reversing a decree for a hus¬ 
band’s bill and dismissing the bill, the cause may be 
remanded so that his wife, filing cross bill for 
permanent alimony in case the divorce was allowed, 
may amend and proceed as advised.® 

Decision as law of case, A decision of the appel¬ 
late court becomes the law of the case in subsequent 
proceedings.!® 

Remarriage of successful party pending appeal 


27A C.J.S. 

does not affect the appellate court’s determination of 
the appeal,!! especially where no supersedeas was 
issued!® and no suspension of the decree granted in 
the lower court.!® 

Stay pending further appeal. On affirming a de¬ 
cree, the reviewing court may grant a motion for 
an order for a stay of execution and enforcement of 
the judgment on the representation of the moving 
party that he was perfecting proceedings for a fur¬ 
ther review of the case ;!®-5 and such order may be 
vacated where from a review of the record it ap¬ 
pears that there is no good ground for continuing 
the stay.!®*!® 

§ 195(2). - Dismissal of Appeal 

The appellant or appellee may have the appeal from 
a divorce decree dismissed at any time, but an appeal 
will not be dismissed on the basis of technicai questions. 

Appellant may have the appeal from a divorce de¬ 
cree dismissed!^ upon proper motion in the 


providing: that allowances are so far 
regarded as Judgments for debt that 
executions may issue thereon for 
amounts unpaid. 

E.I.—Hurvitz v. Hurvitz, 119 A. 497, 
44 K.I. 501. 

3. III.—Jenkins v. Jenkins, 91 Ill. 
167. 

4. Md.—^Krone v. Linville, 31 Md. 
133. 

19 C.J. p 196 note 49. 

5. Mo.—^Mangels v. Mangels, 6 Mo. 
App. 481. 

19 C.J. p 196 note 50. 

e. ]sr.j.— McGrail v. McGrail, 26 A. 

706, 61 N.J.Eq. 637. 

7- R.I.—^Roy V. Roy, 116 A. 681. 
a Pla.—^Palmer! v. Palmer!, 184 So. 
654, 134 Pla. 760—^Baptist v. Bap¬ 
tist, 178 So. 846, 130 Pla. 702. 
Md.—Smith v. Smith, 63 A.2d 628, 192 
Md. 111. 

Amendment of pleadings after re¬ 
mand see infra § 196 (4). 

9. Ala.—^Dabbs v. Dabbs, 71 So. 696, 
196 Ala. 164. 

10. Cal.—Thomas v. Superior Court 
in and for Butte County, 49 P.2d 
898, 9 CAL.2d 383. 

Ga.—^Allison v. Allison, 53 S.B.2d 114, 
206 Ga. 233. 

III.—^Rlddlesbarger v. Riddlesbarger, 
83 N.E.2d 382, 336 IlLApp. 266. 
Bnllngs as to suffiolenoy of evideiLce 
(1) Where on writ of error from 
first verdict for wife in suit for di¬ 
vorce on ground of cruel treatment, 
court determined that evidence sup¬ 
ported verdict for wife, on writ of 
error from second verdict for wife, 
where evidence was substantially 
similar to that at first trial, verdict 
was sustained. 


Ga.—^Duncan v. Duncan, 192 S.E. 216, 
184 Ga. 602. 

(2) A husband was not entitled to 
divorce on ground of wife's cruel 
treatment, where evidence of cruel 
treatment was not essentially dif¬ 
ferent than on two previous appeals 
in which evidence had been held in- 
suillcient to warrant divorce on such 
ground. 

Tex.—^Hansen v, Hansen, Civ.App., 
110 S.W.2d 1006. 

Alfixmance of interlocutory decree 
Where interlocutory decree from 
which an appeal was taken was, in so 
far as it ordered the dissolution of 
bonds of matrimony, affirmed, it be¬ 
came law of case. 

Cal.—Harrold v. Harrold, 271 P.2d 
489, 43 0.2d 77, 

rinding' necessarily implied in Judg¬ 
ment 

Where in wife's petition for limit¬ 
ed divorce on ground of adultery hus¬ 
band set up as a recriminatory de¬ 
fense wife’s alleged prior desertion 
and also counterclaimed for absolute 
divorce on ground of such alleged 
desertion, and decree granting limit¬ 
ed divorce on charge of adultery was 
affirmed, hu.sband thereafter was not 
entitled to disposition of his counter¬ 
claim for desertion, since Judgment 
of reviewing court sustaining decree 
necessarily involved a finding, as 
it did in the court below, that deser¬ 
tion charged against the wife had 
not been proved. 

N.J.—Christensen v. Christensen, 18 
A.2d 12, 129 N.J.Eq. 101. 

11. Ark.—^Blauvelt v. Blauvelt, 136 
S.W.2d 201, 199 Ark. 710. 

19 C.J. p 196 note 54. I 
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Marriage of appellant as waiver of 
right of review see supra § 188. 
Ho ground for reversal 
A decree of divorce which was 
correct will not be reversed because 
plaintiff remarried after entry and 
before perfection of appeal. 

Mont.—^Lagior v. Lagier, 193 P. 392, 
68 Mont. 267. 

13. Colo.—Powler v. Powler, 168 P. 
648, G3 Colo. 461. 

13« Colo.—Powler v. Powler, supra. 

13.5 Cal.—^Posella v. Posella, 265 P. 
2d 9C7, 123 C.A.2d 30. 

13.10 Cal.—^Posella v. Posella, supra. 

14. Mich.—^Lewis V. Lewis, 269 N*. 
W. 160, 270 Mich. 648. 

Dismissal without prejudice 
Ark.—Price v. Price, 220 S.W.2d 1021, 
215 Ark. 426. 

Reasons of health and preference 
Whore husband had obtained di¬ 
vorce from wife, and case had been 
remanded on wife’s appeal for further 
proceedings because findings of trial 
court were not sufficiently definite or 
precise to enable appellate court to 
perform its task of review, and wife 
thereafter moved in appellate court 
for vacation of its Judgment and dis¬ 
missal of appeal for reasons of hus¬ 
band’s health and her preference to 
assurance by decision appealed from 
of continued support to further liti¬ 
gation, appellate court would set 
aside its judgment remanding case 
and would dismiss appeal when it 
was assured that no financial con¬ 
sideration had played a part in wife’s 
dismissal of appeal. 

D.C.—Uline v. Uline, 206 F.2d 870, 
92 U,S.App.D.C. 281. 
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appellate court, at any time,14-5 but not for the rea¬ 
son that the parties resumed marital relations after 
entry of the appeal where this is denied by appellee, 
such issue not being triable in the appellate 
court.^^*^® Dismissal may also be had in a proper 
case by the appellee.i^-is 

An appeal from a judgment in a divorce case be¬ 
comes moot and will be dismissed where pending 
the appeal one of the parties was granted a divorce 
in another suit,i5 where an order denying appellant’s 
motion for a new trial on the ground of newly dis¬ 
covered evidence was reversed on the facts and the 
motion was granted,^® or on the death of one of 
the parties, no judgment of divorce having been 
entered.^®*® A motion to dismiss a devolutive ap¬ 
peal from a dismissal of a divorce action on the 
ground that the litigation was terminated by a decree 
of divorce in a second suit required the appellate 
court to remand the case for introduction in the rec¬ 
ord of the judgment and proceeding in the second 
suit before passing on the motionA'^ 

An appeal will not be dismissed on the basis of 
technical questions of practice,!*^-® and according 
to some authorities it is not ground for dismissal of 
the appeal that appellant has failed to comply with 
the judgment^*^*^® or has disobeyed orders of the 
court relating to payment of the fee allowed in the 
decree to appellee’s counsel^® or to the custody of a 
minor child>® On the other hand, appeals have been 
dismissed for failure to pay appellee’s solicitor’s fees 
and costs of brief as ordered,2® and for failure to 
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make payment of temporary alimony pending ap¬ 
peal and disobedience of an order respecting cus¬ 
tody of a child, together with conduct placing ap¬ 
pellee in fear of great bodily harm, has been held 

ground for affirmance.^^ 

A written stipulation by the parties for dismissal 
on appeal need not necessarily be acted on.23 

Effect of dismissal. In dismissing an appeal from 
a final decree dismissing the bill and taxing com¬ 
plainant with the costs, the entire cause stands dis¬ 
missed by a final decree to that effect, and this car¬ 
ries with it all interlocutory orders and proceedings 
had in it23.5 

§ 195(3). -Vacation or Correction of 

Order 

The reviewing court has inherent and statutory power 
to set aside or correct an order of reversal of a case pro¬ 
cured by the fraud of one of the litigants. 

The reviewing court has inherent and statutory 
power to set aside or correct an order of reversal 
of a case procured by the fraud of one of the liti¬ 
gants, notwithstanding the mandate has been spread 
in the trial court and the cause there dismissed, and 
to prescribe a rule of procedure for setting aside or 
correcting such order,^^ the proper procedure be¬ 
ing by motion to set aside the order, on personal 
service to the litigant charged with such fraud and 
notice of the time of hearing,25 at which time the 
truth of the alleged facts must be ascertained.^® 
The motion may properly be presented by devisees 


Dismissal wliere parties remarry 
Where, on appeal from decree 
granting husband divorce, joint af¬ 
fidavit of the parties that they had 
remarried was filed with the clerk 
of reviewing court, and there was no 
information contrary to such aflldavit, 
appeal was dismissed. 

Iowa.—-Miller v. Miller, 66 N.W.Sd 43. 

14.5 Mich.—Lewis v. Lewis, 259 N. 
W. 160, 270 Mich. 648. 

14.10 Mich.—Lewis v. Lewis, supra. 
14.15 Ala.—Rosser v. Rosser, 76 So. 
2d 781, 262 Ala. 38. 

Iowa.—^Averitt v. Bales, 4 N.W.2d 
369. 

Nev.—^Lemp v. Lemp, 141 P.2d 212, 
62 Nev. 91, 148 A.L.R. 1104. 
N.T.—Edell v. Edoll. 107 N.T.S.2d 
823, 279 App.Div. 657. 

15. Ark.—^Harris v. Harris, 218 S. 
W. 677, 142 Ark. 266. 

Or.-—Billion v. Billion, 266 P. 389, 
122 Or. 68. 

16. N.Y.—Hammond v. Hammond, 7 
N.Y.S.2d 24, 265 App.Div. 829. 

16.5 Minn.—Wegge v. Wegge, 89 N. 
W.2d 891. 


Reason for role 

Appellate court is without power 
to divorce a dead man from his wid¬ 
ow. 

Or.—^Bauman v. Clark, 272 P.2d 214, 
203 Or. 193. 

17. La.—Cortez v. Duffy, 162 So. 
769, 178 La. 1066. 

17.5 Mont—Deich v. Deich, 323 P. 
2d 35. 

17.10 Cal.—^Tompkins v. Tompkins, 
187 P.2d 840, 83 OJi.M 71. 

18. Va.—^Hairston v. Hairston, 84 S. 

B. 15,117 Va. 207. 

19. Cal.—^Vosburg v. Vosburg, 63 P. 
1009, 131 a 628. 

Dupes v. Dupes, 184 P. 425, 43 

C. A. 67. 

ao. Ill.—^Laskey v. Laskey, 226 Ill. 
App. 566. 

—Creel v. Creel, 29 So.2d 838. 

21. Miss.—Creel v. Creel, supra. 
Okl.—^Moody v. Moody, 207 P. 973, 86 
Okl. 268—Weber v. Weber, 206 P. 
823, 86 Okl. 139—^Hansing v. Han- 
sing, 183 P. 978, 76 Okl. 34. 
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22. Or.—Claggett v. Claggett, 236 
P. 482, 115 Or. 620. 

23. W.Va.—^Marcum v. Marcum, 168 
S.B. 389, 113 W.Va. 374. 

Stipulation for Judgment 
On reversal of judgment for plain¬ 
tiff in divorce action pursuant to 
stipulation of parties, reviewing 
court would not direct trial court to 
enter judgment for defendant as 
provided by stipulation, but trial 
court would be permitted to exer¬ 
cise its authority in premises after 
trial or hearing on a motion. 

Cal.—Clay v. Clay, 65 P.2d 1363, 19 
C.A.2d 589. 

23.5 Ala.—Rosser v. Rosser, 76 So. 
2d 781, 262 Ala. 38. 

24. Kan.—Craig v. Craig, 212 P. 72, 
112 Kan. 472. 

25. Kan.—Craig v. Craig, supra. 

26. Kan.—Craig v. Craig, 202 P. 
694, 110 Kan. 13. 

Pxaud held shown 

Kan.—Craig v. Craig, 212 P. 72, 112 
Kan. 472. 
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under the will of a deceased appellee, and the ex- 

ecutor.27 

§ 195(4). -Mandate and Proceedings in 

Lower Court 

On remand, it is the duty of the lower court to comply 
with the mandate of the appellate court, but the lower 
court may dismiss an action for lack of prosecution. 

On remand of the cause after appeal, the lower 
court is bound by the remittitur,27.50 and it is the 
duty of that court to comply with the mandate and 
to obey the directions therein.27.52 Accordingly, 
the trial court commits error if it fails to follow 
the directions of the appellate court ;27.54 there is 
error or omission in the remittitur the proper remedy 
is by application to the appellate court for amend¬ 
ment thereof.27-56 it is within the discretion of 
the trial court, however, to dismiss an action for 
lack of prosecution ;27.68 and on remand for a de¬ 
termination as to whether one or both parties shall 
receive the divorce, the trial court is not bound by 
its findings in the prior trial.27.60 


27A C.J.S. 

Further pleading; amendment of pleadings. In 
a proper case the trial court may permit further 
pleading and amendment of the pleadings after re- 
mand,27.62 as where express leave or direction to 
that effect has been given by the appellate court,27.64 
but an amendment or further pleading must be made 
within the usual time allowed27.66 or within the time 
specified in the judgment of the appellate court ;27.68 
and it has been held that the trial court may, in the 
exercise of its discretion, refuse to permit the filing 
of further pleadings where the parties are not 
thereby deprived of substantial rights.27.70 

Correction or modification of judgment. The trial 
court has jurisdiction to make all corrections in the 
interlocutory judgment necessary to carry its judg¬ 
ment into effect, notwithstanding affirmance of the 
judgment on appcal,27.72 but after a final decree by 
the appellate court the trial court has no jurisdic¬ 
tion or power, whether to review, alter, or modify 
the decree, except by leave of the appellate 

court.27.74 


H. COSTS AND FEES 


§ 196. In General 

The awarding of costs to either party In (divorce ac* 
tions rests In the sound discretion of the court, and Is 
not a matter of right. 


The awarding of costs in divorce actions is not a 
matter of right, but rests in the sound discretion of 
the trial court.^s Some statutes provide for the al¬ 
lowance of costs and fees to either party in the dis- 


27. Kan.—Craig v. Craig, 212 P, 72, 
112 Kan. 472—Craig v. Craig, 202 
P. 694, 110 Kan. IS. 

Heirs, devisees, and legatees as in¬ 
terested and necessary parties to 
appeal see supra § 190. 

27JS0 N.J.—Martindell v. Martindell, 
39 A.2d 35, 136 N.J.Bq. 464. 

27.52 Okl.—^Whitney v. Whitney, 
181 P.2d 245, 198 Okl. 681. 

S.C.—Simonds v. Simonds, 101 S.E.2d 
494, 232 S.C. 161. 

27.54 Okl.—^IVhitney v. Whitney, 181 
P.2d 246. 198 Okl. 681. 
Misconstruction of mandate 

(1) Where reviewing court on pri¬ 
or aiipi-al in divorce action held that 
trial court was without authority to 
set aside contract executed by par- 
lies pending action for divorce, be¬ 
cause marriage relation never existed, 
trial court, on remand, misconstrued 
appellate court's mandate when trial 
court decreed enforcement of con¬ 
tract. 

Okl.—^Whitney v. Whitney, supra. 

(2) Where modified decree entered 
by trial court on remittitur from 
appellate court to which an appeal 
had been taken from decree in di¬ 
vorce action correctly expressed in¬ 
tention of appellate court, and plain¬ 
tiff did not petition appellate court 


to recall remittitur because of trial 
court's misinterpretation of court’s 
opinion and entry of judgment con¬ 
trary to direction of court, plaintIfi* 
could not thereafter bring certiorari 
on ground that trial court did not 
follow mandate of appellate court. 
Wa.sh.—State ex rel. IXeney v. Supe¬ 
rior Court for King County, 17J) I'. 
2d 323, 27 Wash.2d 608. 

Mandate held not violated 

Ill.—Vancuren v. Vancuren, 109 N.B. 

2d 225. 348 llI.App. 351. 

27.56 N.J,—IVIartindoll v. Martindell, 
39 A.2d 35. 135 N.J.Bq. 454. 

27.58 Nev.—Harris v. Harris, 196 P. 

2d 402, 65 Nev. 342. 

Discretion held not abased 
Trial court did not abuse its dis¬ 
cretion in granting motion of plain¬ 
tiff to dismiss divorce action for 
failure of defendant to use duo dili¬ 
gence in the prosecution of her oroH.s 
complaint after reversal of the case 
by the supreme court. 

Nev.—Harris v. Harris, supra. 

27.60 Cal.—I*hillips v. Phillip.s, 31.3 
P.2d 630, 152 C.A.2d 582, certiorari 
denied 78 S.Ct 662, 356 U.S. 903. 
2 L.Ed.2d 580. 

27.62 Oa.—Owens v. Owens, 8 S.B.2d 
644, 100 Ga. 191. j 
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Bevorsal of Judgment overruling 
demurrer 

Where, supreme court reversed tri¬ 
al court's judgment overruling a gen¬ 
eral demurrer to the petition for di¬ 
vorce, and before remittitur from the 
supreme court was made the judg¬ 
ment of the court below, plaintiff of¬ 
fered an amendment showing juris¬ 
diction and amplifying the grounds 
fer divorce, and the petition contain¬ 
ed parties and subject matter, and 
therefore enough to amend by, a mo¬ 
tion to strike the amendment and 
make remittitur the trial court's 
judgment was properly overruled. 
Ga.—Owens v. Owens, supra. 

27.64 III.—Vancuren v. Vancuren, 91 
N.B.2d 616, 340 IlLApp. 231. 

27.66 Md.—Keen v. Keen, 60 A.2d 
200, 191 Md. 31. 

27.63 S.C.—Jeffords V. Jeffords, 72 
S.B.2d 768, 222 S.C. 352. 

27.70 8.C.—Simonds v. Simonds. 101 
S.B.2d 404, 232 S.C. 161. 

27.72 Cal.—La Mar v. Superior Court 
in and for Los Angeles County, 196 
P.2d 98, 87 C.A.2d 126. 

27.74 Ala.—Wheeler v. Wheeler, 49 
So.2d 219, 254 Ala. 611. 

28. Arlz.—Wood v. Wood, 266 P.2d 
778, 76 Arlz, 412—Carlson v. Carl¬ 
son, 256 P.2d 249, 76 Ariz. 308. 
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cretion of the court,2S.5 based on the need of the 
party and the merits of the showing made.^s.io 
Where both parties are at fault, the court may 
equally divide the costs,29 require each party to pay 
his own costs,^® or allow no costs to either party 
Costs cannot be awarded against defendant who has 
not been served with summons and does not ap¬ 
pear in the action,^^ unless jurisdiction has been 
obtained by attachment of his property.33 Costs 
may not be allowed where there is no existing valid 
marriage ;^3.5 and where plaintiff has dismissed the 
action the court is without jurisdiction subsequently 
to tax costs,3 4 unless the dismissal has been set 


aside.3^*5 

§ 197. Parties to and against Whom Award¬ 
ed 

While, In a proper case, costs may be awarded against 
the wife, costs will be awarded against the husband al¬ 
most as a matter of course if he Is the defeated party, 
and will frequently be awarded to the wife or against him 
although he is the successful party. Costs may sometimes 
be awarded to or taxed against third parties to the action. 

If the husband is the defeated party, the costs of 
the suit allowed by statute will be awarded against 
him almost as a matter of course,^^ and it has been 
held improper to tax costs against the wife in such 


Arlc.—^Fitzgerald v. Fitzgerald, 303 
S.W.2d 676, 227 Ark. 1063. 

Cal.—^Trimm v. Primm, 299 P.2d 231, 
46 C.2d 690—Harrold v. Harrold, 
271 P.2d 489, 43 C.2d 77. 

Ojena v. Ojena, 316 P.2d 414, 154 
CJL2d 440—^Diamond v. Diamond, 
308 P.2d 909, 149 C.A.2d 788— 
Spurgeon v. Spurgeon, 301 P.2d 
903, 145 C.A.2d 33—Garten v. Gar¬ 
ten, 295 P.2d 23, 140 C.A.2d 489— 
Couser v. Couser, 270 P.2d 496, 126 
C.A.2d 475—^Heilman v. Heilman, 
266 P.2d 148, 122 C.A.2d 771—Park¬ 
er V. Parker, 236 P.2d 828, 107 C. 
A.2d 216—Krleger v. Krieger, 231 P. 
2d 626, 101 C.A,2d 488—Loke v. 
Loke. 212 P,2d 663, 95 C,A.2d 278— 
Heller v. Heller, 199 P.2d 44, 88 
C.A.2d 603—McCluro v. Donovan, 
195 P.2d 911, 86 C.A.2d 747—Ber¬ 
nard V. Bernard, 179 P.2d 625, 
79 C.A.2d 353—^Brazell v. Brazell, 
129 P.2d 117, 64 C.A.2d 468. 

D.C.—Shellman v. Shollnmn, 05 F.2d 
108, 68 App.D.C. 197. 

Idaho.—Gap.sch v. Gapsch, 277 P.2d 
278, 76 Idaho 41. 

Ill.—Miezio V. Miezio, 129 N.K.2d 20, 
6 I11.2d 4G9—Corpus Juris Seouu- 
dum cited in Ylonun v. Yloncn, 117 
N.E.2d 98, 105, 2 I11.2d 111. 

Mo.—Crooks v. Crooks, App., 197 S.W. 
2d 678. 

Nev.—Corpus Juris Secuudum cited 
in Dillon v. Dillon, 220 P.2d 213, 
215, 07 Ncv. 428—Ormachea v. Or- 
machoa, 217 P.2d 355, 67 Nev. 273. 

N.J.—Grobart v. Grobart, 55 A.2d 1, 
140 N.J.iOq. 401. 

N.Y.—^Leitner v. Lcltner, 66 N.Y.S.2d 
535, 187 Misc. 893. 

N.D.—Swanson v. Swanson, 28 N.W. 
2d 73, 75 N.D. 332. 

Okl.—Jnhn v. Jahn, 276 P.2d 226. 

Or.—Blake v. Blake, 31 P.2d 768, 147 
Or. 43. 

Pa.—York v. York, 164 A. 87, 107 
Pa.Super. 622. 

Bowers v. Bowers, Com,Pl., 21 
Leh.L.J. 333. 

Tex.—Fain v. Fain, Civ.App., 6 S.W. 
2d 403, error dismissed—Becker v. 
Becker, Civ.App., 299 S.W. 528. 

Ta.—Wright v. Wright, 178 S.B. 884, 
164 Va. 245. 


Wash.—^McFerran v. McFerran, 287 P. 
2d 142, 47 Wash.2d 236—Pressey v. 
Pressey, 50 P.2d 891, 184 Wash. 
191. 

19 C.J. p 197 note 66. 

Payment of costs as condition to: 
Leave to discontinue see supra § 
146. 

Opening default see supra § 166. 
Betaxing of costs 

Complaint of allowance of certain 
costs charged by district clerk in di¬ 
vorce suit should have been made 
by motion to retax costs filed in dis¬ 
trict court, rather than by such mo¬ 
tion in court of civil appeals; and 
a complaint as to allowance of fee 
to auditor appointed by district court 
was overruled where it was made 
for the first time in motion to retax 
costs in court of civil appeals. 

Tex.—Carter v. Carter, Civ.App., 151 
S.W.2d 884. 

28.5 Wash.—Gibson v. Von Olnhau- 
son, 263 P.2d 954, 43 Wash.2d 803. 

28.10 Wash,—Gibson v. Von Olnhau- 
sen, supra. 

29. Ala.—David v. David, 72 Ala. 
222 . 

30. Iowa.—Dunham v. Dunham, 66 
N.W.2d 606, 244 Iowa 214. 

Mich.—Cross v. Cross, 21 N.W. 309, 
66 Mich. 280. 

N.M.—Campbell v. Campbell, 310 P. 

2d 266. 62 N.M. 330. 

Pa.—Smith v. Smith, Com.Pl., 20 Leh. 
L.J. 363. 

19 C.J. p 197 note 68. 

31. Cal.—Nieri v. Nieri, 229 P.2d 
126, 103 C.A.2d 208. 

N.Y.—Beadleston v. Beadleston, 2 N. 
Y.S, 809, 60 Hun 603. 

Koche V. Boche, 102 N.Y.S.2d 
844, 199 Misc. 306. 

N.D.—Styles v. Styles, 161 N.W. 198, 
36 N.D. 599, 
railuxe to request 
Where husband who procured di¬ 
vorce for cruelty of wife did not ask 
for costs, costs would not be award¬ 
ed to either party. 

Mich.—^Maynard v. Maynard, 46 N.W. 
2d 56, 329 Mich. 247. 
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On dismissal 

Where trial court granted a motion 
to dismiss divorce action, there was 
no abuse of discretion in denying 
costs to either party. 

Wash.—^McFerran v. McFerran, 287 
P.2d 142, 47 Wash.2d 236. 

32. Minn.—^Allegrezza v. Allegrezza, 
53 N.W.2d 133, 236 Minn. 464. 

N.Y.—^Reschofsky v. Beschofsky, 74 
N.Y.S.2d 636, 272 App.Div. 694— 
Edwards v. Edson, 104 N.Y.S. 292, 
119 App.Div. 684. 

19 C.J. p 197 note 70. 

33. N.Y.—Burch v. Burch, 102 N.Y 
S. 305, 116 App.Div. 865. 

33.5 Cal.—^Hinson v. Hinson, 224 P. 
2d 405, 100 C.A.2d 745. 

34. Iowa.—Dallas v. Dallas, 268 N. 
W. 616, 222 Iowa 42. 

Wash.—^McFerran v. McFerran, 287 
P.2d 142, 47 Wash.2d 236. 

Statute authorizing Judgment for 
costs upon dismissal does not empow¬ 
er the court to tax costs after dis¬ 
missal. 

Iowa.—Dallas v. Dallas, 268 N.W. 616, 
222 Iowa 42. 

34.5 Mo.—^Fiorella v. Fiorella, App., 
240 S.W.2d 147. 

35. Ala.—^Roubicek v. Boubicek, 21 
So.2d 244, 246 Ala. 442—Ex parte 
Clemmons, 12 So.2d 81, 244 Ala. 
13. 

Ark,—Brlmson v. Brimson, 304 S.W. 
2d 935, 227 Ark. 1045, motion de¬ 
nied 309 S.W.2d 29—Fitzgerald v. 
Fitzgerald. 303 S.W.2d 676, 227 
Ark. 1063—^Myers v. Myers, 294 S. 
W.2d 67, 226 Ark. 632—Price v. 
Price, 220 S.W.2d 1021, 216 Ark, 
425—Swanson v. Swanson, 206 S.W. 
2d 169, 212 Ark. 439—^McDougal v. 
McDougal, 171 S.W.2d 942, 205 Ark. 
945. 

Cal.—Garten v. Garten, 296 P.2d 23, 
140 C.A.2d 489. 

Conn.—^Marino v. Marino, 73 A.2d 
339, 136 Conn. 617. 

Fla.—Kahn v. Kahn, 78 So. 2d 367— 
Abbe v. Abbe, 68 So.2d 666—Kneale 
V. Kneale, 67 So.2d 233—Chesnut 
V. Chesnut, 33 So.2d 730, 160 Fia. 
83. 
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a case.® 5-® A wife is frequently awarded the costs, 
although she is the unsuccessful party,®® or the hus¬ 
band is required to pay the costs, although he is 
decreed a divorce for his wife’s misconduct,®*^ or 
is the successful defendant in an action by his 


wife,®® especially where she is without means to 
pay them,®® or where it appears that the husband 
was not entirely blameless.^® However, the circum¬ 
stances may warrant or require denial of costs to 
the wife,^i as, for example, where it appears that 


Ga.—^Hyndman v. Hyndman, 69 S.E. 
2d 859, 208 Ga. 797. 

Idaho.—^Richardson v. Richardson, 
236 P.2d 718, 72 Idaho 19. 

Ill.—Mlezio V. Miezio, 129 N.B.2d 20, 
6 I11.2d 469. 

Ky.—Charles v. Charles, 246 S.W.2d 
161—^Murphy v. Murphy, 224 S.W. 
2d 695, 311 Ky. 431—Smith v. 
Smith, 214 S.W.2d 102, 308 Ky. 171 
—Dunn V. Dunn, 213 S.W.2d 1011, 
308 Ky. 148—Maher v. Maher, 174 
S.W.2d 289, 295 Ky. 263—Doolin 
V. Doolin, 277 S.W. 243, 211 Ky. 
207. 

Mich.—^Zimmers v. Zimmers, 77 N.W. 
2d 267, 346 Mich. 28—Irvine v. Ir¬ 
vine, 63 ]Sr.W.2d 618, 339 Mich. 375. 
Miss.—Owen v. Owen, 88 So.2d 100, 
228 Miss. 534. 

Neb.—Sechser v. Sechser, 76 N.W.2d 
412, 162 Neb. 486—Pasko v. Trela, 
46 N.W.2d 139, 163 Neb. 759. 

Or.—Nichols v. Nichols, 149 P.2d 572, 
174 Or. 390. 

Pa.—^Butterbaugh v. Butterbaugh, 
Com.Pl., 7 Cumb.L.J. 53—Bowers v. 
Bowers, Com.Pl., 21 Leh.Li.J. 333. 
Tex.—^Henderson v. Henderson, Civ. 
App., 259 S.W.2d 780—Bush v. 
Bush, Civ.App., 237 S.W.2d 708— 
Hendrick v. Hendrick, Civ.App., 222 
S.W.2d 281—Garcia v. Garcia, Civ. 
App., 94 S,W.2d 864. 

Wash.—Swanson v. Swanson, 188 P.2d 
116, 29 Wash.2d 550—Sinnott v. 
Sinnott, 179 P.2d 305, 27 Wash.2d 
520. 

19 C.J. p 198 note 75. 

Action by wife for separation 
La.—Gastauer v. Gastauer, 79 So. 
326, 143 La. 749. 

35.5 Miss.—Owen v. Owen, 88 So.2d 
100, 228 Miss. 534. 

Neb.—Sechser v. Sechser, 76 N.W.2d 
412, 162 Neb. 486. 

36. Ark.—O’Bryan v. O’Bryan, 252 
S.W. 577, 168 Ark. 643. 

Fla.—Schuberth v. Schuberth, 52 So. 

2d 332—Hall v. Hall, 46 So.2d 449. 
Ky.—Robb v. Robb, 137 S.W.2d 385, 
281 Ky. 729. 

La.—Scacciaferro v. Hymel, 25 So.2d 
87, 209 La. 537. 

Md.—^Kerger v. Kerger, 146 A. 10, 
156 Md. 607. 

N.J.—Kodytek v. Kodytek, 128 A. 868, 
3 N.J.Misc. 481. 

19 C.J. p 197 note 72. 

Apportionment of costs 

(1) Imposing on both parties the 
costs of divorce suit, which resulted 
in decree granting husband a divorce 
on ground of extreme cruelty and 
awarding custody of minor children 
to paternal grandparents, and refus¬ 


ing alimony to wife were not error, 
where husband was required to make 
contributions to support of children 
and had a bare subsistence for him¬ 
self after doing so, and wife earned 
little above subsistence. 

Fla.—Shepard v. Shepard, 87 So.2d 
807. 

(2) Where husband was granted 
absolute divorce on his cross com¬ 
plaint but wife prevailed on issue as 
to custody of minor child of the par¬ 
ties, it was mandatory under stat¬ 
ute that trial court should apportion 
costs according to judgment rendered, 
and failure of trial court to appor¬ 
tion costs chargeable to husband on 
issue decided against him was error. 
Ind.—^Lucas v. Lucas, 86 N.B,2d 300, 
119 Ind.App. 360. 

Action for separation by wife, since 
the marital relation still exists. 

La.—Snow v. Snow, 159 So. 323, 181 
La. 204. 

Where suit not captions 
N.J.—Martindell v. Martindell, 31 A. 
2d 827, 133 N.J.Bq. 267. 

37. Fla.—Sultan v. Sultan, 7 So.2d 
108, 150 Fla. 266. 

Mont.—^Albrecht v. Albrecht, 209 P. 

168, 83 Mont. 37. 

19 C.J. p 198 note 76. 

Ek>me statutes require husband to 
pay costs of each party unless tho 
wife is in fault and has ample estate 
to pay the costs. 

Ky.—^Munn v. Munn, 291 S.W.2d 660 
—Bledsoe v. Bledsoe, 267 S.W.2d 
933—Molen v. Molen, 234 S.W.2d 
300, 314 Ky. 69—Buttermann v. 
Fox, 229 S.W.2d 160, 312 Ky. 652— 
Combs V. Combs, 171 S.W.2d 1001, 
294 Ky. 414—^Pennington v. Pen¬ 
nington, 171 S.W.2d 10, 294 Ky. 84 
—Robb V. Robb, 137 S.W.2d 385, 
281 Ky. 729—Singer v. Singer, 68 
S.W.2d 34, 262 Ky. 707—Hartkc- 
meier v. Hartkemeier, 69 S.W.2d 
1014, 248 Ky. 803—^Heakamp v. Hes- 
kamp, 261 S.W. 848, 203 Ky. 75— 
Kahr v. Kahr, 261 S.W. 199, 199 
Ky. 434—Gibson v. Gibson, 250 S. 
W. 986, 199 Ky. 267—I^rciger V. 
Kreiger, 241 S.W. 828, 194 Ky. 812 
—Ratliff v. Ratliff, 237 S.W. 307, 
193 Ky. 708—Honaker v. Honaker, 
206 S.W. 12, 182 Ky. 38—Edleson 
V. Edleson, 200 S.W. 625, 179 Ky. 
300. 

38. Md.—^Kerger v. Kerger, 145 A. 
10, 166 Md. 607. 

N.X—^Kodytek v. Kodytek, 128 A. 

868, 3 N.XMisc. 481. 

Pa.—Seery v. Seery, 131 A.2d 846, 183 
Pa.Super. 322. 


39. Ill.—Whetstone v. Whetstona 
169 I11.APP. 171. 

Ky.—^Burton v. Burton, 21l S.W. 869 
184 Ky. 268. 

Md.—Smith v. Smith, 76 A.2d 160, 
196 Md. 219—Stirn v. Stirn, 86 A. 
2d 696, 183 Md. 59. 

Mo.—Corpus Juris Secundum cited in 
Crooks V. Crooks, App., 197 S.W 2d 
678, 686. 

Mont.—^Albrecht v. Albrecht, 269 P. 
158, S3 Mont. 37. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82. 

40. Ky.—Bledsoe v. Bledsoe, 267 S. 
W.2d 933—Muth v. Muth, 236 S.W. 
2d 469, 314 Ky. 531—Robb v. Robb, 
137 S.W.2d 385, 281 Ky. 729—Burton 

V. Burton, 211 S.W. 869, 184 Ky. 268. 
Md.—Kerger v. Kerger, 145 A 10, 

156 Md. 607. 

N.J.—Kodytek v. Kodytek, 128 A 
868, 3 N.J.Misc. 481. 

Wis.—Phillips V. Phillips, 27 Wis. 
252. 

41. Arlz.—Wood V. Wood, 265 P.2d 
778, 70 Ariz. 412. 

Cal.—Bluhm v. Bluhm, 277 P.2d 421, 
120 C.A.2d 646—Krieger v. Krieger, 
231 P.2d 526, 104 aA.2d 488. 

Ill.—^Radny v. Radny, DO N.E.2d 568, 

! 330 I11.APP. 576. 

N.D.—Swanson v. Swanson, 28 N.W. 
2d 73, 75 N.D. 332. 

Pa.—^York v. York, 164 A 87, 107 Pa. 
Super. 522. 

Tex.—Gray v. Gray, Clv.App., 286 S. 

W. 2d 223. 

Wash.—^Pressey v. Pressey, 50 P.2d 
891, 184 Wash. 191. 

19 C.J. p 108 note 74 [c], [e] (2), [f] 

( 2 ). 

Counsel fees should not be taxed 
in the bill of costs, and it is irregu¬ 
lar to do so, but such irregularity is 
not a ground for the reversal of a 
judgment whore tho husband is not 
injured. 

Mo.—Waters v. Waters, 49 Mo. 385. 

Purpose of statute 

It was not intention of statute 
authorizing court to award attorneys' 
fees and costs to either party in di¬ 
vorce and other litigation to award 
such fees and costs on basis of sex, 
and wife is not entitled to free litiga¬ 
tion because of such statute, but the 
statute intended that a party was not 
to bo deprived of his or her day in 
court by reason of poverty. 

Wash.—Gibson v. Von Olnhausen, 263 
P.2d 954, 43 Wash.2d 803. 

Where husband had foreign divorce 
Cal.—Hinson v. Hinson, 224 P.2d 406, 
100 C.A.2d 745. 
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the wife is the party in fault, or principally in fault, 
and has ample means or is the owner of a sepa¬ 
rate estate and the circumstances may some¬ 
times warrant an award of costs against the wife.-*^ 
In at least one jurisdiction the costs will be taxed 
against defendant when plaintiff is the successful 
party.^^ 

Against community. The costs of a successful 
suit by a married woman for separation assessed 
against the husband do not constitute a community 
obligation,46 but the costs may be taxed against the 
community where the action is terminated by a 
reconciliation.'*^ 

For or against third parties. The circumstances 
may sometimes warrant the taxation of costs in fa¬ 
vor of a third party,or, on the other hand, the 
denial of costs to such a party may be proper.'*^ 
So costs may in certain circumstances be taxed 
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against parties to the suit other than the husband or 
wife,such, as for instance, a corespondent^® or a 
next friend suing in behalf of the wife.5l However, 
counsel fees of the wife^^ or husband^^ may not, un¬ 
der some statutes, be taxed against the corespondent. 
Liability for counsel fees generally is considered 
infra § 201. 

§ 198. Amount and Items 

While statutes permitting generally the award of 
costs usually authorize an award of taxable costs only, 
in some Jurisdictions the amount and items of costs are 
within the court's discretion, and the court may tax as 
costs against the husband the wife’s expenses in the pro¬ 
ceedings. 

Statutes permitting generally the award of costs 
are usually construed as authorizing an award of 
taxable costs only.54 jn some jurisdictions, how¬ 
ever, the amount and items of costs are within the 
court’s discretion,55 and it is within the power of 


Wife guXLtsr of adultery 
Neb.—Baker v. Baiter, 89 N.W.2d 35, 
166 Neb. 306. 

42. Ill.—^Haste v. Haste, 117 N.E.2d 
789, 1 Ill.App.2d 417. 

Ky.—Charles v. Charles, 246 S.W.2d 
161—Martin v. Martin, 224 S.W.2d 
700, 311 Ky. 445—^Kunze v. Kunze, 
229 S.W. 1031, 191 Ky. 256—Witt 
V. Witt, 220 S.W. 1065, 188 Ky. 45. 
19 C. J. p 198 note 74. 

43. Colo.—^Henderson v. Henderson, 
90 P.2d 968, 104 Colo. 325. 

Md.—Reicher v, Reicher, 77 A.2d 7, 
196 Md. 494. 

Pa.—Seery v. Seery, 131 A.2d 845, 
183 Pa.Supcr. 322. 

Tex.—Harkncss v. Harkncss, Civ. 
App., 1 S.W.2d 399. 

Va.—Wright v. Wright, 178 S.B. 884, 
164 Va. 245. 

19 C.J. p 198 note 74 [d] (1), Ce] (1). 
Wife guilty of adultery 
Neb.—Yost V. Yost, 72 N.W.2d 689, 
161 Neb. 164. 

44. Iowa.—^Burghardt v. Burghardt, 
J229 N.W. 761, 209 Iowa 1171. 

45. La.—Gastauer v. Gastauer, 79 
So. 326, 143 La. 749. 

46. La.—Collins v. Collins, 193 So. 
702, 194 La. 446. 

47. Corespondent may be entitled to 
taxable costs from the husband 
where the husband withdraws a 
charge of adultery. 

N.Y.—Leitner v, Leitnor, 66 N.Y.S. 
2d 535, 187 Misc. 893—Blevins v. 
Blevins, 226 N.Y.S. 553, 131 Misc. 
315. 

Tees of public officials 
Article of the civil code providing 
that action of separation is extin¬ 
guished by reconciliation does not 
prevent the taxation as costs of fees 
,of public officials whose services 


were rendered in connection with ob¬ 
taining such judgment. 

La.—^De Blanc v. De Blanc, App., 18 
So.2d 619. 

48. N.Y.—^Mehlenbacker v. Mehlen- 
backer, 136 N.Y.S. 210, 77 Misc. 
343. 

19 C.J. p 198 note 79 [bj. 

49. Mont.—^Black v. Black, 2 P. 317, 

5 Mont 15. 

N.Y.—Simmons v. Simmons, 32 Hun 
551. 

19 C.J. p 198 note 78. 

Conspirator 

Record in divorce suit warranted 
award to wife of costs and attorney’s 
fees of seven hundred and fifty dol¬ 
lars, but no costs would be awarded 
against other defendants charged 
with conspiring with husband to de¬ 
prive wife of her rights in certain 
property, when that conspiracy was 
not established by the proof. 

Mich.—Stephenson v. Stephenson, 55 
N.W.2d 80, 334 Mich. 528. 

50. N.J.—^Robinson v. Robinson, 178 
A, 180, 13 N.J.Misc. 201. 

N.Y.—^Leitner v. Leitner, 66 N.Y.S.2d 
635, 187 Misc. 893. 

19 C.J. p 198 note 79. 

51. Ala.—^Hughes v. Hughes, 44 Ala. 
698. 

19 C.J. p 198 note 80. 

52. D.C.—^Myers v. Myers, 4 F.2d 
300, 65 App.D.C. 224. 

53. D.C.—^Bichelberger v. Symons, 
288 F. 654, 53 App.D.C. 116. 

54. Mass.—Wallace v. Wallace, 172 
N.E. 914, 273 Mass. 62. 

19 C.J. p 198 note 81. 

Seasonable costs to one of the par¬ 
ties are not allowable under some 
statutes. 

Vt.—^Davidson v. Davidson, 10 A.2d 
197, 111 Vt. 68. 
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Fee to district or county attorney 
for appearing in or successfully re¬ 
sisting a divorce suit, which is re¬ 
quired by some statutes, is taxable 
as costs. 

Ky.—Shepherd v. Shepherd, 192 S.W. 
658, 174 Ky. 615. 

Or.—Wright v. Beveridge, 251 P. 896, 
120 Or. 244. 

Expenses of investigation of char¬ 
acter, family relations, past conduct, 
earning ability, and financial worth 
of parties to divorce action could 
not be taxed as costs and assessed 
against one of parties, in absence of 
statutory provision to that effect. 
Ohio.—Smith v. Smith, 114 N.B.2d 
480, 93 Ohio App. 294. 

Witness fee 

Only the usual and lawful witness 
fee for physician whose deposition 
was taken by wife and used in trial 
of her divorce action should be as¬ 
sessed as costs of wife who was 
granted divorce, and the amount ac¬ 
tually paid by wife to physician as 
his witness fee would not be so as- 

Neb.—Hefti v. Hefti, 88 N.W.2d 231, 
166 Neb. 181. 

55. Ky.—^Buttermann v. Pox, 229 S. 

W.2d 160, 812 Ky. 652. 

Pa.—^Doemling v. Doemling, 179 A. 
813, 118 Pa.Super. 426. 

Hill V. Hill, Com.Pl., 7 Chest.Co. 
175. 

Allowances held excessive 
Fla.—Garlick v. Garlick, 38 So.2d 
222 . 

Idaho.—Soderburg v. Soderburg, 299 
P.2d 479, 78 Idaho 177. 

K.J.—^Lehmann v. Lehmann, 72 A.2d 
895, 7 N.J.Sup6r. 232. 

Discretion held abused 
Pa.—Dash v. Dash, 60 A.2d 407, 163 
Pa.Super. 229. 
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the court to tax as costs against a husband the ex¬ 
penses and disbursements of the wife in prosecuting 
or defending the suit,5S including the expenses of 
taking testimony,57 and the traveling expenses of a 
wife in coming from a distant place to be present 
at the trial for the purpose of identification.58 In 
many states an allowance for counsel fees and ex- 


27AC.J.a 

penses of the suit already incurred can be taxed as 
costs and included in the final judgment,while in 
others such an allowance cannot be taxed as costs 6® 
but can be made only pendente lite for the purpose 
of enabling the wife to prosecute the suit to a con- 
clusion.61 In any case, the expenses incurred must 
have been just and necessary expenses of the suit62 


Particnlar allowance lield not al)nse 
of discretion 

Cal.—^Burman v. Burman, 318 P. 2 d 
51, 155 C.A.2d 255. 

Fla.—^Mouyois v. Mouyois, App., 97 
So. 2 d 718. 

Ky.—^Buttermann v. Fox, 229 S,W. 2 d 
160. 312 Ky. 662. 

Mich.—Hearns v. Hearns, 53 N.W. 2 d 
315, 333 Mich. 423. 

Nev.—Ormachea v. Ormachea, 217 P. 
2d 355, 67 Nev. 273. 

Or.—Henry v. Henry, 69 P.2d 280, 156 
Or. 679. 

Wash.—Graham v. Graham, 232 P. 2 d 
100 , 38 Wash. 2 d 796. 

66 - Pa.—Springer v. Springer, 16 
Pa.Dist. 133. 

Teagle v. Yeagle, Com.Pl., 4 Ly¬ 
coming 252. 

19 C.J. p 198 note 82. 

Compensation of guardian ad litem 
Mo.—Fiorella v. Fiorella, App., 240 
S.W.2d 147. 

Examination of hooks 
Where defendant husband in di¬ 
vorce case claimed he had been or¬ 
dered to make payments beyond his 
ability to pay, adequate basis existed 
for examination, at husband’s ex¬ 
pense, of books and accounts of cor¬ 
porations in which he had an inter¬ 
est and from which his income was 
derived. 

Cal.—^Estes v. Estes, App., 322 P, 2 d 
238. 

67. N.T.—Puma v. Puma, 168 N.Y.S. 

2d 988, 9 Misc. 2 d 665. 

Pa.—Springer v. Springer, 15 Pa.Dist 
133. 

‘ 19 C.J. p 199 note 83. 

Allowance held abuse of discretion 
On record presented in husband's 
divorce action, it was an abuse of 
discretion to award wife only forty 
dollax’s for taking of depositions of 
various witnesses in four states and 
abroad. 

Ark.—Stokenbury v. Stokenbury. 307 
S.W.2d 894. 
acaster’s fees 

( 1 ) Generally. 

Fla.—Lleber v. Lleber, 40 So.2d 111 
—^Robbins v, Robbins, 36 So.2d 786, 
160 Fla. 825. 

HI.—^Ylonen v. Ylonen, 117 N.E. 2 d 98, 

2 I 11 . 2 d 111 . 

Kurz v. Kurz, 24 N.B. 2 d 224, 302 
I11.APP. 621. 

Pa.—Orsuto v. Orsuto, 91 A.2d 284, 
171 Pa.Super. 682. 

Marzili v. Marzill, 86 Pa.DisL & 
Go. 555, 70 Montg.Co. 1 . 


Hanna v. Hanna, 18 Leh.Co.L.J. 
422. 

19 C.J. p 190 note 83 [a]. 

( 2 ) Financial circumstances of 
parties is to be considered in allow¬ 
ance for a wife's counsel fees in a 
divorce action, and also is to be con¬ 
sidered in the allowance of an addi¬ 
tional master’s fee for which a de¬ 
fendant husband may be made liable 
by order of court. 

Pa.—Orsuto v. Orsuto, 91 A.2d 284, 
171 Pa.Super. 532. 

Marzili v. Marzili, 86 Pa.Dist. & 
Co. 655, 70 Montg.Co. 1 . 

(3) In action for divorce against 
carpenter whose highest weekly 
wages were fifty-five dollars and 
whose income from realty was for¬ 
ty-five dollars per month, master, 
who could have restricted record to 
proper proportions, abused discre¬ 
tion by allowing it to go well over 
one thousand pages and, in view of 
circumstances, allowance of a five 
hundred dollar master’s fee, in addi¬ 
tion to one hundred and twenty-live 
dollars paid by plaintllt on coats in¬ 
cluding master’s fee, was grossly ex¬ 
cessive and would be reduced to the 
reasonable amount of two hundred 
dollars. 

Pa.—Orsuto v. Orsuto, supra. 

Pretrial expenses 

In action for divorce, whether hus¬ 
band should pay for pretrial deposi¬ 
tions or interrogatories Is within the 
discretion of the trial judge. 

Md.—Dunn v. Dunn, 20 A. 2 d C64, 181 
Md. 665. 

66 . N.J.—Main v. Main, 26 A. 872, 50 
N.J.Eq. 712. 

69. Ky.—Maynard v, Maynard, 201 
S,W.2d 404—Buttermann v. Fox, 229 
S.W. 2 d 160, 312 Ky. 652—Combs v. 
Combs, 200 S.W.2d 481, 304 Ky. 271 
—Hutchinson v. Hutchinson, 1(;8 S. 
W,2d 738, 293 Ky. 270—Drolenga 

V. Drolenga, 166 S,W.3d 160, 288 Ky. 
396—Singer v. Singer, 68 S.W. 2 d 
84, 252 Ky. 707—Hartkcmeier v. 
Hartkemeier, 69 S.W. 2 d 10X4, 248 
Ky. 803—Doolin v. Doolin, 277 S.W. 
243, 211 Ky. 207—Heskamp v. Hes- 
kamp, 201 S.W. 848, 203 Ky. 76— 
Kahr v. Kahr, 261 S.W. 100, 199 
Ky. 434—Gibson v. Gibson, 260 S. 

W, 080, 109 Ky. 267—Krelgcr v. 
Kreiger, 241 S.W. 828, 104 Ky. 812 
—Ratliff V. Ratliff, 237 S.W. 397, 
193 Ky. 708—^Burton v. Burton, 211 
S.W. 869. 184 Ky. 268—Honaker v. 
Honaker, 206 S.W, 12 , 182 Ky. 38. 
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Mich.—Sovereign v. Sovereign 79 N 
W. 2 d 460, 347 Mich. 205. 

N.J.—^Kodytek v. Kodytek, 128 A 
868 , 3 N.J.Misc. 481 . 

N.M.—Clouser v. Clouser, 126 P 2 d 
289, 46 N.M. 220. 

N.D.—Fleck v. Fleck, 68 N.W. 2 d 766 
70 N.D. 661. 

10 C.J. p 190 note 85, p 226 note 9 

Cd] (1). (2). 

Exercise of power 
In libel for divorce, court has pow¬ 
er to award costs and expenses, 
which may include counsel fees, and 
may order them to be paid to coun¬ 
sel for opposing party; but payment 
by husband of wife's counsel fees is 
forced one and is made to one with 
whom husband did not voluntarily 
contract, and power to award coun¬ 
sel fees in such cases is one of great 
delicacy and is to be applied with 
caution. 

Mass.—^Hayden v. Hayden, 06 N.B. 2 d 
136, 326 Mass. 687. 

60. Kan.—Gatos v. Gates, 163 P. 2 d 
306, ICO Kan. 428. 

Mo.—Ream v. Ream, App., 246 S.W. 
611. 

Ohio.—Keath v. Keath, 71 N.E.2d 620, 
78 Ohio App. 617. 

Tex.—Chapman v. Chapman, Civ.App., 
172 S.AV, 2 d 127, error dismissed— 
Hursuy v. Hursey, Civ.App., 166 S. 
W.2d 761, error dismissed—^Jacks 
v. Teague, Civ.App., 136 S.W. 2 d 
800, error dismissed—^Robbins v. 
Rol>bin.s, Civ.App., 126 S.W.2d 666 
—^Rogers v. Rogers, Clv.App., 70 
S.W.2d 211 —Jeter v. Jeter, Civ. 
App., 281 S.W. 698—McClelland v. 
McClelland, Civ.App., 37 S.W. 350. 
Apparently contra Garcia v. Garcia, 
Civ.App., 94 S.W.2d 864. 

61- Cal.—Secondo v. Secondo, 23 P. 

2d 752, 21 s C. 463. 

19 C.J. p 199 note 86 . 

Liability for counsel fees generally 
see infra § 201 . 

62. Particular expenses held not re¬ 
coverable under limitation stated in 
text. 

( 1 ) Fee in favor of amicus curiae 
representing absent wife and taxed 
as part of the costs against the hus¬ 
band, where action was tried in Shel¬ 
by County, which has a Divorce Proc¬ 
tor who through his deputy was ac¬ 
tually in attendance at the trial and 
whore the amicus curiae had done 
nothing to earn the fee allowed by 
the chancellor. 

Tenn,—Greene v. Greene, App., 309 S. 
W.2d 403. 
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§ 199. Costs on Appeal 

Subject to the terms of the various statutes, the suc¬ 
cessful party on appeal is generally entitled to the costs 
of appeal, but In many jurisdictions the awarding of costs 
on appeal Is within the discretion of the appellate court. 

Subj'ect to the terms of the statutes in particular 
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jurisdictions,the successful party on appeal is 
generally entitled to the costs of appeal.®^ How¬ 
ever, in many jurisdictions the awarding of costs to 
the wife on an appeal by her is within the discretion 
of the court,®5 which may award costs to her al- 


(2) Where separation action was 
brought by husband against wife on 
grounds other than insanity, and wife 
was awarded alimony, and thereaft¬ 
er wife was adjudged incompetent 
and was placed in state hospital, 
cost of two medical experts to be re¬ 
tained in behalf of wife and a coun¬ 
sel fee for proceeding to be brought 
to vacate the order adjudging the 
wife incompetent and to effect her 
discharge from hospital. 

N.Y.—Olsen v. Olsen, 95 Nr.T.S.2d 264, 
197 Misc. 450. 

(3) Expense of pretrial examina¬ 
tion sought by wife. 

N.T.—Carver v. Carver, 86 N.Y.S.2d 
15. 

(4) Heferee's fees. 

N.Y.—Kaufmann v. Kaufmann, 203 N. 
Y.S. 510, 122 Misc. 219. 

(5) Expenses Incurred by wife in 
obtaining evidence against husband 
before institution of divorce proceed¬ 
ings. 

Pa,— ^iCaufmann v. Kaufmann, 76 Pa- 
Super. 603. 

Yeagle v. Ycagle, Com.Pl., 4 Ly¬ 
coming 252. 

<6) Pees and costs In previous pro- 
ceeding.s which had been voluntarily 
dismissed. 

Iowa.—Black v. Black, 205 N.W. 970, 
200 Iowa lOlG. 

(7) Other expenses. 

Cal.—Low V. Low, 209 P.2d 1022, 143 
C.A.2d C50. 

N.Y.—rA‘itiior V. Leltncr, 66 N.Y.S.2d 
535, 1S7 Misc. 893. 

Pa.—DoPrancrsco v. DcFrancesco, 
Com.Pl., 47 Luz.Leg.Reg. 29. 

63. Statute requlrlaig indexing of 
plaintiff’s name in a certain manner 
where costs are taxed against plain¬ 
tiff has been hold not to apply to the 
taxation of costs by tho appellate 
court. 

Md.—Marshall v. Marshall, 92 A. 531. 
124 Md. 259. 

64. Ark.—Myors v. Myers, 294 S.W. 
2d 67, 226 Ark. 632—Smith v. Smith, 
242 S.W.2d 350, 219 Ark. 278-- 
Swanson v. Swanson, 206 S.W.2d 
169, 212 Ark. 439. 

Cal.—Smith V. Smith, 320 P.2d 100, 
157 C.A.2d 46—Heilman v. Heilman, 
266 P.2d 148, 122 C.A.2d 771—Gar¬ 
cia V. Garcia, 233 P.2d 26, 105 C.A. 
2d 294. 

Pla.—Curtis V. Curtis, 22 So.2d 791, 
15G Pla. 344. 

Idaho.—Richardson v, Richardson, 
23G l\2d 718, 72 Idaho 19—Sauva- 
geau V. Sauvageau, 81 P.2d 731, 59 
Idaho 190. 


La.—Switzer v. Elmer, 144 So. 432, : 
176 La. 724. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 

2d 810, 182 Md. 624. 

Mich.—^Bushey v. Bushey, 67 N.W.2d 
128, 341 Mich. 242—Schmiege v. 
Schmiege, 57 N.W.2d 459, 336 Mich. 
107—^Bennett v. Bennett, 67 N.W. 
2d 323, 336 Mich. 133—Alderink v. 
Alderlnk, 57 N.W.2d 309, 336 Mich. 
11—^Kennedy v. Kennedy, 53 N.W. 
2d 574, 333 Mich. 638—^Buezynski 
V. Buezynski, 51 N.W.2d 914, 332 
Mich. 498—^Durham v. Durham, 50 
N.W.2d 327, 331 Mich. 668—Stone 
V. Stone, 50 N.W.2d 204, 331 Mich. 
639—^Martin v. Martin, 47 N.W.2d 
673, 330 Mich. 414—Curtis v. Curtis, 
46 N.W.2d 460, 330 Mich. 63—Stew¬ 
art V. Stewart, 45 N.W.2d 34, 329 
Mich. 198. 

Neb.—Grosse v. Grosse, 87 N.W.2d 
900, 166 Neb. 65—^Pestel v. Pestel, 
65 N.W.2d 233, 169 Neb. 66. 

N.Y.—Solomon v. Solomon, 10 N.Y.S. 
2d 251, 256 App.Div. 959, affirmed 
24 N.B.2d 985, 282 N.Y. 666. 

S.C.—^Mincey v. Mincey, 80 S.E.2d 
123, 224 S.C. 620. 

Va.—Babcock v. Babcock, l S.E.2d 
328, 172 Va. 219—Allen v. Allen, 186 
S.B. 17, 166 Va- 303—Byerly v. By- 
erly, 140 S.E. 121, 149 Va. 63. 
Wash.—Schmidt v. Schmidt, 321 P. 
2d 895, 51 Wash.2d 763—Roberts v. 
Roberts, 319 P.2d 545, 61 Wash.2d 
499, 

19 C.J. p 197 note 60. 

After loss of Jurisdiction 

Where wife did not take advantage 
of remedies afforded by rule relating 
to taxation of costs on appeal from 
divorce decree and supreme court and 
circuit court lost jurisdiction of di¬ 
vorce case, both courts were power¬ 
less subsequently to grant wife relief 
so far as costs, expenses, and attor¬ 
ney’s fees of the case were concern¬ 
ed. 

Pla.—^De Bowes v. De Bowes, 12 SQ.2d 
118, 162 Pla. 423. 

Costs actually incurred 

In divorce action, evidence of hus¬ 
band’s inability to pay and of wife’s 
need held not to justify award to 
wife for costs on defense of appeal, 
and wife was entitled only to costs 
actually incurred. 

Cal.—Griffin v. Griffin, 264 P.2d 167, 
122 C.A.2d 92. 

Circumstances Justif^plng disallow¬ 
ance 

Where, in view of limited capacity 
of husband to pay. wife was allowed 
only one hundred dollars as attor- 
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ney’s fees on appeal in divorce ac¬ 
tion, husband, as prevailing party, 
would not be allowed twenty-five dol¬ 
lars costs authorized by statute. 
Minn.—^Krusemark v. Krusemark, 46 
N.W.2d 647, 232 Minn. 416. 

65. Cal.—^Primm v. Primm, 299 P.2d 
231, 46 C.2d 690—Hall v. Hall, 267 
P.2d 249, 42 C.2d 435—Percy v. 
Percy, 207 P. 369, 188 C. 765. 

Nelson v. Nelson, 215 P.2d 48, 96 
C.A.2d 210—Armstrong v. Arm¬ 
strong, 183 P.2d 905, 81 C.A2d 
322 

Ill.—Ylonen v. Ylonen, 117 N.B.2d 98, 
2 I11.2d 111. 

Ohio.—Weikert v. Weikert, App., 136 
N.E.2d 159. 

Pa.—Scholl v. Scholl, 35 A.2d 528, 154 
Pa.Super. 67. 

S.D.-r-Schroeder v. Schroeder, 53 N. 

W.2d 293. 74 S.D. 385. 

Allowance by trial court 

<1) Granting of attorney’s fees and 
costs on appeal in divorce action rests 
in sound discretion of trial court 
and will not be disturbed by review¬ 
ing court unless abuse of discretion 
is shown. 

Cal.—Ganann v. Ganann, 240 P.2d 722, 
109 C.A.2d 346. 

(2) Trial court, in determining 
whether wife should be allowed at¬ 
torney’s fees and costs on her ap¬ 
peal, must consider needs of wife, 
ability to pay of husband, and good 
faith of wife, and can consider not 
only evidence produced at hearing in 
order to show cause, including affi¬ 
davit, but also history of entire liti¬ 
gation, and circumstances that 
brought unfavorable results to wife, 
including evidence Introduced at tri¬ 
al. 

CaJ.—Ganann v. Ganann, supra. 

(3) Order, which was given after 
entry of judgment and before return 
of record to supreme court, and 
which charged husband with pay¬ 
ment of wife’s costs and attorneys* 
fees on appeal in divorce action, im¬ 
properly provided for determination 
of amount of such costs and attor¬ 
neys’ fees after appeal. 

Wis.—^Leach v. Leach, 63 N.W.2d 73, 
266 Wis. 223. 

ZTo costs allowed either party 
Mich.—^Lehman v. Lehman, 71 N.W.2d 
250, 342 Mich. 708—Syc v. Syc, 65 
N.W.2d 784, 340 Mich. 213—Reeves 
V. Reeves. 55 N.W.2d 793, 335 Mich. 
193—Kome v. Kome, 65 N.W.2d 
831, 335 Mich. 282—^Marrobie v. 
Marrobie, 54 N.W.2d 623, 334 Mich. 
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though her appeal is unsuccessful,®® or is successful 
only in part,®®-® where there was a reasonable basis 
for the appeal or it was brought in good faith,®7 
and she is unable to pay the costs.®® So costs may 
sometimes be awarded to the wife on an appeal by 
the husband although the husband is the successful 
party on the appeal.®® 

On the other hand, the circumstances may be 
such as to warrant refusal of costs to the wife,®®*® 


as where the record or part of the record presented 
by her is unnecessary or unjustifiable,*^® where her 
appeal is in bad faith,7®*® or where liberal costs have 
been awarded her by the lower court^i and she has 
independent means by which she is able to pay the 
costs sought by her,7® or where she has received ma¬ 
terial financial profit from the marriage.*^® Where 
it appears that both parties were at fault, the costs 
of the appeal may be divided between them,74 or 
each party required to bear their own costs.74.5 


447—Hearns v. Hearns, 53 N.W.2d 
315, 333 Mich. 423—^Boscarlno v. 
Boscarino, 53 N.W.2d 369, 333 

Mich. 540—Gilchrist v. Gilchrist, 52 
KW.2d 531, 833 Mich. 275—Arnold 
V. Arnold, 52 ]Sr.W.2d 211, 332 Mich. 
542—Wolter v. Wolter, 50 N.W.2d 
771, 332 Mich. 229—^Hensey v. Hen- 
sey, 50 N.W.2d 308, 331 Mich. 518 
—Rex V. Rex, 49 N.W.2d 348, 331 
Mich. 399—^Falconer v. Falconer, 
48 N.W.2d 158, 330 Mich. 532— 
Wells V. Wells, 47 N.W.2d 687, 830 
Mich. 448—Gordon v. Gordon, 46 
N.W.2d 920, 330 Mich. 67—Frey v. 
Frey, 46 N.W.2d 462, 330 Mich. 60— 
Bradford v. Bradford, 45 N.W.2d 
305, 329 Mich. 328—Melinn v. Me- 
linn, 44 N.W.2d 886, 829 Mich. 96— 
Billingsley v. Billingsley, 24 N.W.2d 
96, 315 Mich. 417. 

Wash.—^Mertens v. Mertens, 227 P.2d 
724, 38 Wash.2d 55. 

66. Ark.—Woodcock v. Woodcock, 

152 S.W.2d 1013, 202 Ark. 809. 
D.C.—Wiseman v. Wiseman, 212 F.2d 

251, 94 U.S.APP.D.C. 60. 

Fla.—Hall v. Hall, 46 So.2d 449— 
Burns v. Bums, 13 So.2d 599, 153 
Fla. 73. 

Ky.—Sharp v. Sharp, 194 S.W.2d 835, 
302 Ky. 426. 

Md.—^Kerger v. Kerger, 145 A. 10, 
156 Md. 607. 

Minn.—Johnson v. Johnson, 27 N.W. 
2d 289, 223 Minn. 420—Starks v. 
Starks, 19 N.W.2d 741, 220 Minn. 
313. 

Nev.—^Lemp v. Lemp, 141 P.2d 212, 
62 Nev. 91, 148 A.Li.R. 1104. 
N.T.—Boelscn v. Boelscn, 51 N.Y.S.2d 
867. 

Va.—Graves v. Graves, 70 S.B.2d 339, 
193 Va. 659—Barnard v. Barnard, 
111 S.E. 227, 132 Va. 155. 

Gk>st of transcript 
In wife's suit for separate mainte¬ 
nance wherein husband filed counter¬ 
claim for divorce, supreme court, in 
affirming decree for husband, would 
direct lower court, after filing of 
mandate, to assess against husband 
cost of transcript reasonably incur¬ 
red. 

Fla.—^Bums v. Bums, 13 So.2d 599, 

153 Fla. 73. 

66.5 LSm—A ugust V. Blache, 9 So.2d 
402, 200 La. 1029. 


67- Ark.—Shue v. Shue, 258 S.W. 

128, 162 Ark. 216. 

19 C.J. p 197 note 61. 

68. Fla.—Tomberlin v. Tomberlin, 
199 So. 48, 145 Fla. 254. 

Md.—Pries v. Fries, 171 A. 703, 166 
Md. 604—^Daiger v. Daiger, 140 A. 
717, 154 Md. 501. 

Mich.—^Kennedy v. Kennedy, 5 N.W. 
2d 438, 302 Mich. 491, 143 A.L.R. 
617. 

Utah.—^Peterson v. Peterson, 189 P. 

2d 961, 112 Utah 542. 

19 C.J. p 197 note 62. 

Death of husband pending appeal 
Where defendant husband died 
pending the appeal by the wife, the 
costs have been awarded against his 
estate upon dismissal of the appeal 
when the wife was without means. 
Ky.—^Barger v. Barger, 151 S.W. 406, 
151 Ky. 234. 

69- Fla.—^Buchanan v. Buchanan, 18 
So.2d 7,154 Fla. 396. 

Mich.—^Brown v. Brown, 56 N.W.2d 
367, 335 Mich. 511. 

Utah.—^Hendricks v. Hendricks, 65 
P.2d 642, 91 Utah 564. 

69.5 Ariz.—Johnson v. Johnson, 172 
P.2d 848, 64 Ariz. 368. 

Cal.—^Nowbauer v. Nowbauer, 212 P. 

2d 240, 95 C,A.2d 36. 

D.C.—Stein v. Stein, 170 F.2d 162, 83 
U.S.APP.D.C. 286. 

Iowa.—Smith v. Smith, 186 N.W. 632, 
192 Iowa 1358. 

Mich.—^Lowell v. Lowell, 56 N.W.2d 
238, 335 Mich. 410—^Macias v. Ma¬ 
cias, 54 N.W.2d 605, 334 Mich. 334 
—Tackabury v. Tackabury, 54 N. 
W.2d 204, 334 Mich. 157—Burke v. 
Burke, 24 N.W.2d 99, 315 Mich. 437. 
Minn.—Watson v. Watson, 57 N.W.2d 
691, 238 Minn. 403. 

N.T.—Edell V. Edell, 131 N.T.S.2d 
182, 283 App.Div, 1060—Kay v. Kay, 
93 N.Y.S.2d 157, 276 App.Div. 865. 
S.D.—Alwin V. Alwin, 49 N.W.2d 296, 
74 S.D. 111. 

70. Md.—Roth V. Roth, 122 A. 34, 
143 Md. 142. 

Where wife’s brief and record were 
excessively long and prolix, she was 
allowed to tax only one half of such 
costs. 

Mich.—Chubb v. Chubb, 298 N.W. Ill, 
297 Mich. 601. 
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70.5 Cal.—Ojena v. Ojena, 316 P.2d 
414, 154 C.A.2d 440. 

Affidavit of good faith 
Where wife against whom judg¬ 
ment in divorce action had been 
entered sought allowance for attor¬ 
ney’s fees and costs on her appeal, 
but she neither testified nor filed any 
affidavit with respect to good faith 
of appeal, and affidavits as to needs 
of wife and ability to pay of hus¬ 
band were conflicting, denial of al¬ 
lowance was not abuse of discretion. 
Cal.—Ganann v. Ganann, 240 P.2d 
722, 109 C.A.2d 346. 

Determinatioa of good faith 
In determining whether attorney's 
fees and costs should be allowed wife 
on her appeal in divorce action, in 
view of absence of any expression by 
her, court was justified in conclud¬ 
ing that existence of her good faith 
depended to great extent upon wheth¬ 
er there was reasonable basis for as¬ 
sertion by her counsel that he would 
be successful in securing reversal, 
and was entitled to consider that 
each finding and each portion of 
judgment to be attacked by appeal 
was supported by substantial evi¬ 
dence and that there were no ques¬ 
tions of law involved on which wife 
could have reasonable hope of pre¬ 
vailing. 

Cal.—Ganann v. Ganann, supra. 

71. Mich.—^Riedon v. Rieden, 173 N. 
W. 362, 206 Mich. 550. 

72. Md.—^Duckett v. Duckett, 123 A. 
55, 143 Md. 551. 

N.Y.—Haas v. Haas, 76 N.Y.S.2d 394, 
273 App.Div. 856. 

73. Or.—Jones v. Jones, 226 P. 901, 
111 Or. 383. 

74- Ala.—^David v, David, 27 Ala. 

222 . 

Ariz.—Blaine v. Blaine, 169 P.2d 786, 
63 Ariz. 100—^Ackcl v. Ackel, 111 
P.2d 628, 67 Ariz. 118, 133 A.L.R. 
656. 

N.D.—Ellison V. Ellison, 54 N.W.2d 
656, 79 N.D. 46. 

Wis.—Gauger v. Gauger, 147 N.W. 

1076, 167 Wis. 630. 

19 C.J. p 197 note 64. 

74.5 Cal.—Lamb v. Lamb, 280 P.2d 
793, 131 O.A.2d 489. 

Nev.—Ormachea v. Ormachea, 217 P. 
2d 366, 67 Nev. 273. 
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In a proper case costs may be assessed against 
the 

Frivolous appeal. Under a statute or rule of 
court so providing, a penalty by way of costs may 
be awarded where the appeal is deemed frivo- 
lous.*^^-^® It has been held otherwise where no such 
statutory provision exists.'^^-^o 

§ 200. Payment and Collection, and Security 
for Costs 

Taxable costs are not payable before termination of 
the suit. Rules in different Jurisdictions governing the 
collection of costs generally apply to actions for divorce. 
Whether a suit may be prosecuted without prepayment of, 
or security for, costs, or In forma pauperis, depends on 
the statutes in the state where suit is brought. 

The taxable costs are not payable before the 
termination of the suit.'^s 


DIVORCE §§ 199-200 

Enforcement of payment. The rules which in 
different jurisdictions govern the collection of costs 
generally apply to actions for divorce.^® Thus, in 
some jurisdictions, the taxable costs may be collect¬ 
ed by execution against the property,*^*^ but ordi¬ 
narily no attachment against the person will be 
awarded, or proceedings in contempt for nonpay¬ 
ment allowed,*^® although contempt proceedings may 
be permitted under some statutes in some cases,^® 
as, for instance, after the return of an execution un¬ 
satisfied,®® or where a husband refused to obey an 
order of the court to pay the costs.®i The court 
may in its discretion refuse to proceed until costs 
in a previous suit which was substantially the same 
as the one before it have been paid.®® 

Security for costs. Whether a divorce suit may 
be prosecuted without prepayment of, or security 
for, costs,®® or whether a divorce suit may be 


74.10 Wbere hus'baiLd obtained re¬ 
versal 

Miss.—Santos v. Santos, 83 So.2d 636, 
225 Miss. 425. 

74.15 Cal.—Gordon v. Gordon, 302 
P.2d 355, 145 C.A.2d 231~Clewett 
V. Clewett, 289 P.2d 512, 136 C.A. 
2d 913—Croxson v. Croxson, 277 
P.2d 864, 130 C.A.2d 50. 

74.20 Nev.—^Dreyer v. Dreyer, 326 
P.2d 706. 

75. Pa.—^Newhard v. Newhard, 10 
Pa.Dist. & Co, 310, 12 Leh.L.J. 
249. 

Stonckingr v. Stoneking, Com.Pl., 
89 Pittsb.Lcg.J. 191. 

19 C.J. p 199 note 87. 

Decree establishing noaullablUty 
Where a decree adjudging one of 
the parties not liable for costs is af* 
firmed on appeal, an order of the 
lower court, made after its decree 
but prior to afilrmance of the decree 
on appeal, which ordered payment of 
costs by such party cannot be en¬ 
forced after afilrmance of the de¬ 
cree on appeal. 

Pa.—^Homrich v. Homrich, 2 Pa.Dist. 
& Co. 635, 14 Berks Co. 207. 

76. Cal.—-Krog v. Krog, 198 P.2d 

510, 32 C.2d 812. j 

Costs omitted in bill of costs 
Md.—Marshall v. Marshall, 92 A. 531, 
124 Md. 259. 

19 C.J. p 109 note 89 Ca]. 

Attorney’s claim where wife after 
issue joined returns to live with hus¬ 
band. 

N.H.—Chase v. Chase, 29 Hun 627. 

19 C.J. p 190 note 89 [b]. 

77. N.T.—Subernick v. Subernick, 
204 N.T.S. 437, 123 Misc. 174. 

N.D.—Ellison v. Ellison, 54 N.W.2d 
666, 79 N.D. 46. 

19 C.J. p 199 note 90. 


78. N.T.—Subernick v. Subernick, 
204 N.T.S. 437, 123 Misc. 174. 

19 C.J. p 199 note 91. 

79. N.J.—Letts V. Letts, 96 A. 887, 
85 N.J.Bq. 407. 

19 C.J. p 199 note 92. 

Under Pennsylvania statutes 

(1) A master’s fee is not a debt 
within a statutory prohibition against 
arrest and imprisonment for debt. 
Pa.—Calhoun v. Calhoun, 6 Pa.Co. 

177. 

(2) Under section 47 of The Di¬ 
vorce Law of May 2, 1929, P.L. 1237, 
23 P.S. § 47, and section 46 of the 
law as amended by the Act of May 
25, 1933, P.L. 1020, 23 P.S. § 46, at¬ 
tachment is the appropriate remedy 
to enforce an order for payment of 
costs and counsel fees in a divorce 
proceeding, provided respondent is 
financially able to pay. 

Pa.—Stump V. Stump, 46 Pa.Dist. & 
Co. 629, 28 North.Co. 377. 

(3) However, attachment will not 
issue against a person without suf¬ 
ficient ability to pay the costs im¬ 
posed. 

Pa.—^Homrich v. Homrich, 2 Pa.Dist. 
& Co. 636, 14 Berks Co. 207. 

Fletcher v. Fletcher, 7 Pa.Dist. 
476, 20 Pa.Co. 647. 

80. N.T.—^Pritchard v. Pritchard, 4 
Abb.N.Cas. 298. 

81. Ky.—^Ballard v. Caperton, 2 
Mete. 412. 

19 C.J. p 199 note 94. 

82. Ala.—Ex parte Clemmons, 12 So. 
2d 81, 244 Ala. 13. 

Discretion held not abused 
Ala.—Ex parte State ex rel. Hill- 
house, 130 So. 206, 221 Ala. 678. 

83. Particular states 

(1) In Alabama a decree in wife’s 
divorce action, dismissing bill and 
decreeing that wife should pay costs, 
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was not a ’’decree for payment of 
money” within statute providing that 
a married woman appealing from de¬ 
cree for payment of money need not 
give security for costs, and wife who 
appealed from such decree without 
giving security did not invoke juris¬ 
diction of reviewing court. 

Ala.—^Rosser v. Rosser, 76 So.2d 781, 

262 Ala. 38. 

(2) Where wife’s attempted appeal 
from decree in divorce action was 
defective for lack of security for 
costs, and time for appeal had ex¬ 
pired, the giving of an appeal bond 
would not cure the defect. 

Ala.—^Rosser v. Rosser, supra. 

(3) Nonresident husband’s divorce 
bill could not be dismissed on resi¬ 
dent wife’s motion on ground that 
husband did not give security for 
costs as required by statute of non¬ 
residents bringing action in state, 
where motion to dismiss was made 
before an order of court was made 
directing such security to be given. 
Ala.—Gee v. Gee, 39 So.2d 406, 252 

Ala. 103. 

(4) In California, where it was ad¬ 
judged in divorce action that hus¬ 
band was father of child conceived 
by wife after entry of interlocutory 
decree, and, though husband was 
sterile eighteen months after concep¬ 
tion of child, possibility that sterili¬ 
ty was of recent origin was not con¬ 
clusively excluded, husband's appeal 
from divorce decree and orders re¬ 
quiring him to pay for support of 
^hild, wife’s attorneys’ fees and costs, 
and to pay seven thousand five hun¬ 
dred dollars te court trustee as se¬ 
curity, would not be considered on 
the merits because of husband’s fail¬ 
ure to comply with those orders. 
Cal.—Krog v. Krog, 198 P.2d 610, 32 

C.2d 812. 
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§§ 200-201 DIVORCE 


prosecuted in forma pauperis,®^ and, if leave is 
required, the procedure for obtaining such leave, 
depends on the statutes in the state where the suit 
is brought. 

§ 201. Liability for Counsel Fees 

a. In general 

b. Liability of husband 

c. Liability of wife 


a. In General 

The attorney for the wife In a divorce proceedlna la 
generally entitied to recover compensation for his services. 

The attorney for the wife in a divorce proceeding 
is generally entitled to recover compensation for his 
services to hcr,S6 either from her, as noted infra 
subdivision c of this section, or, in some jurisdic¬ 
tions, from her husband, as noted infra subdivision 
b of this section. The wife cannot divest her at¬ 
torney of his right to such compensation,^® and in 


(5) A Maryland statute authorizingr 
a rule reoLuiring security for costs 
against nonresident plaintiffs docs 
not apply to a nonresident defendant 
in divorce proceedings who files a 
petition to have annulled the decree 
of divorce. 

Md.—Harris v. Harris, 152 A. 869, 

159 Md. 624. 

(6) In Ohio, a divorce suit may 
not be maintained without prepay¬ 
ment of or security for costs, unless 
plaintilC makes affidavit of inability 
either to prepay or to give security 
for costs; the requirement is for 
the protection not only of defendant, 
but also of the county. 

Ohio.—^Purdy v. Purdy, 179 N.B. 698, 

41 Ohio App. 411. 

(7) Strict compliance with the 
statute is a jurisdictional require¬ 
ment; accordingly, the filing of a pe¬ 
tition of divorce without compliance 
with the statutory requirement is 
of no validity or legal effect, and an 
objection to noncompliance may be 
raised at any time. 

Ohio.—^Purdy v, Purdy, supra. 

(8) The affidavit to excuse compli¬ 
ance must sufldciently aver plaintiff’s 
Inability either to pay or to give se¬ 
curity for costs. 

Ohio.—^Purdy v. Purdy, supra. 

(9) The affidavit must be made 
separate from the petition, and it is 
insufficient to embody in tho petition 
the facts which are required to be 
set forth in the affidavit. 

Ohio,—^Purdy v. Purdy, supra. 

(10) The affidavit cannot be sworn 
to bofore plaintiff’s attorneys. 

Ohio.—^Purdy v. Purdy, supra. 

(11) Where wife, on filing action 
against husband for alimony only, 
made deposit for costs, as required 
by statute, no further deposit there¬ 
for on filing of her amended petition 
for divorce and alimony was neces¬ 
sary as prerequisite to court’s Juris¬ 
diction to consider amended petition. 
Ohio.—Slapp V. Slapp, 54 N.B.2d 163, 

143 Ohio St. 105. • 

(12) Amount of deposit for costs 
on filing of petition for divorce or 
alimony is for clerk of court of com¬ 
mon pleas to determine, and pre¬ 
sumption on appeal is that he per¬ 
formed his duty in that regard. 
Ohio.—Slapp V. Slapp, supra. 


(13) Adjudications in other states 
see 19 C.J. p 201 note 9. 

Betum 

Where husband was required to 
pay all costs of wife’s divorce suit 
and divorce decree restrained remov¬ 
al of money paid into registry for 
purpose of enforcing compliance with 
decree, husband was entitled to pay¬ 
ment of balance under an appropriate 
court order on payment of costs of 
litigation. 

Pla.—Chagnon v. Chagnon, 31 So.2d 
865, 159 Pla. 474. 

84. Pa.—^Noland v. Noland, 69 Pa. 
Bist. & Co. 6. 

In New Jersey 

(1) The granting of leave to sue 
for divorce in forma pnuperis is dis¬ 
cretionary with the court, and h‘nvt‘ 
will be granted only when substan¬ 
tial justice requires it. 

N.J.—^McClure v. McClure, 134 A. 618, 

99 N.J.Eq. 470. 

(2) It will seldom be granted to 
tho husband, 

N,J,—^McClure v. McClure, supra. 

(3) Derelictions of petitioner may 
warrant denial of leave although tho 
dcrollctlons be insufficient to defeat 
the suit for divorce. 

N.J.—McClure v. McClure, 136 A. 332, 

100 N.J.Eq. 38. 

(4) Leave to sue in forma pauperis 
will not relievo the recipient of pay¬ 
ing for services rendered by pL*rsons 
other than officers of tho court, such 
as tho cost of service by publica¬ 
tion. 

N.J.—McClure v. McClure, 134 A. 
618, 99 N.J.Eq. 470. 

(6) Tho petition for leave will be 
referred to a master for an inquiry 
and report as to the pertinent cir¬ 
cumstances. 

N.J.—McClure v. McClure, 134 A. 618, 
99 N.J.Eq. 470. 

(C) Leave once granted may bo re¬ 
voked and tho recipient ordered to 
pay the costs. 

N.J.—^McClure v. McClure, 134 A. 
618, 99 N.J.Eq. 470—^hloon v. Moon, 
43 N.J.Eq. 403, 3 A. 360. 

la Tenaessee 

(1) Suita for absolute divorce may 
be brought by women on pauper’s 
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oath upon cash deposit not exceed¬ 
ing six dollars, to be applied to par¬ 
tial payment of costs of officers of 
court, and to be returned to peti¬ 
tioner if costs of cause can be col¬ 
lected by execution from defendant 
Tonn.—Lawson v. Lawson, 8 Tenn. 

Civ.App. 479. 


maintain an appeal in a divorce case 
on the pauper’s oath. 

Tenn.—Gray v. Gray, 6 Tenn.App. 
694. 

85. lown.—Johnson v. Johnson. 

39 N.W.2d 310, 241 Iowa 129. 
^'‘^•“-Ypagle V. Yeagle, 88 Pa.Dist & 
Co. 510, 4 Lycoming IS6. 

Bowers V. Bowers, Com.Pl., 21 
L<‘h.L.J, 333—^iVuchmuty v. Auch- 
muty, Com.lM., 9 Sch.Reg. 126, 66 
York Leg.Rec. 143. 

Tex.—Jacks v. Teague, Civ.App., 136 
S.W.2d 896, error di.«?mlssed. 
Damages 

An attorney’s fee In a divorce pro¬ 
ceeding cannot, in the absence of 
statute, be recovered as d.amages. 
Cal.—William.s v. Williams, 206 P. 
650, 57 C.A. 36. 


86. Tex.—Jacks v. Teague, Civ.App., 

136 S.W.-d 896, error dismissed. 
Bisoharge of attoxney 

(1) Where district court, in action 
for divorce and other relief, allowed 
wife a sum certain but specifically 
reserved for future consideration the 
allowance of attorneys’ fees, court 
did not lose jurisdiction to determine 
value of attorney’s services and to 
whom fees should bo taxed merely 
bcicauHo wife discharged her attor¬ 
neys without just cause, having right 
to discharge them with or without 
Justifiable cause. 

Kan.—Bennett v. Bennett, 266 P.2d 

1021, 176 Kan. 692. 

(2) An agreement between parties 
to divorce action, approved by trial 
court, and judgment based thereon 
pertaining to fees to be paid to plain¬ 
tiff’s last attorneys, did not deprive 
court of Jurisdiction to determine 
fees defendant should pay to plain¬ 
tiff’s first attorneys, and did not vio¬ 
late previous judgment requiring de¬ 
fendant to pay such fees to plaintiff’s 
first attorneys to be taxed as costs 
in the action. 

Kan.—Bennett v. Bennett, supra. 



27A C.J.S. 

case of a reconciliation of the parties, the attorney 
is entitled to the reasonable value of his services up 
to that time.87 Nevertheless, the parties to an ac¬ 
tion for a divorce or separation have an absolute 
right to settle the action in good faith without the 
consent of the attorneys,88 and, ordinarily, after 
such a settlement, the action will not be reopened 
or continued for the mere purpose of enabling the 
attorneys to recover their fees;89 such a settlement 
renders unenforceable a contract the condition of 
which has not been fulfilled at that time,80 and does 
not constitute a breach of contract.8i In a proper 
case the court may order that the attorney for the 
wife be paid out of joint funds, where an equal di¬ 
vision of joint assets and property is ordered.8l-5 
Under some statutory provisions the court has no 
authority to require either party to a divorce action 
to pay his or her own attorney,8i-io or to require 
both parties to pay the wife’s attorney.8i-i5 

Liability of community. It has been held that the 
fees of the attorney for the wife constitute a com¬ 
munity obligation when the wife is successful as 
plaintiff in a suit for separation,82 or as defendant 


DIVORCE § 201 

in a suit for divorce,83 but not in an unsuccessful 
suit by her for divorce or separation and serv¬ 
ices rendered after the community is by law deemed 
to have been dissolved are not chargeable against 

the community.8 5 

Fee of district attorney. By statute, an applicant 
for divorce may be required to pay a certain fee to 
cover the appearance of the district attorney in the 

proceedings.86 

b. Liability of Husband 

Under some statutes, or In some Jurisdictions apart 
from statute, the husband is in some circumstances liable 
for the reasonable value of services rendered the wife by 
an attorney in divorce proceedings. The liability of the 
husband may be enforceable In an Independent action 
against him by the attorney, but the weight of authority 
is that he Is not liable as on an implied contract where 
the proceedings are for an absolute divorce. 

Under some statutes, or in some jurisdictions 
apart from statute, the husband is in some circum¬ 
stances liable for the reasonable value of services 
rendered to the wife by an attorney in prosecuting 
or defending an action for divorce.87 Whether the 


87. N.J.—Cole V. Colo, 104 A,2d 76, 
30 N.XSuper. 276. 

Okl.—Statser v. Statser, 239 P.2d 764, 
205 Okl. 608. 

Pa.—Schofield v, Schofield, 89 Pa. 
Dlst. & Co, 162. 

Tex.—^Kelly v. Gross, Civ.App., 4 S. 
W.2d 296. 

88. N.T.—^Holt V. Carr, 9 N,Y.S.2d 
818, 170 Misc. 32, modified on other 
grounds 14 N.Y.S.2d 838, 268 App. 
Div. 772. 

Tex.—Kelly v. Gross, Civ.App., 4 S. 
W.2d 296. 

fraud or coUusiou 

(1) Failure of tho wlfo to Inform 
her attorney of the settlement does 
not constitute fraud or collusion in 
the settlement, espoclnlly where tho 
husband as part of the settlement 
agreed to pay the reasonable value 
of the attorney’s scr^’ices. 

N.Y.—Holt V. Carr, 9 N.Y.S.2d 818, 
170 Misc. 32, modified on other 
grounds 14 N.Y.S.2d 838, 258 App. 
Div. 772. 

(2) In a particular case, the evi¬ 
dence has boon held to negative the 
existence of fraud or collusion in the 
settlement. 

K.Y.—^Holt V. Carr, supra. 

88. Ind.—Hardy v. Hardy, 92 N.R2d 
221, 228 Ind. 295. 

N.Y.—-Holt V. Carr, 9 N.Y.S.2d 818, 
170 Misc. 32, modified on other 
grounds 14 N.Y.S.2d 838. 268 App. 
Div. 772. 

Pettet V. Pettet, 61 N.Y.S.2d 232. 
Tex.—Kelly v. Gross, Civ.App., 4 S. 
W.2d 296. 


Action at law i^ainst husband held 
only remedy of attorney of wife aft¬ 
er a settlement of the separation ac¬ 
tion. 

N.Y.—Holt V. Carr, 9 N.Y.S.2d 818, j 
170 Misc. 32, modified on other i 
grounds 14 ]Sr.Y.S.2d 838, 258 App. 
Div. 772. 

90. Tex.—Kelly v. Gross, Civ.App., 

4 S.W.2d 296. 

91. Tex.—^Kelly v. Gross, supra. 

91.5 Ala.—^Roubicek v. Roubicek, 21 

So.2d 244, 246 Ala. 442. 

91.10 Ill.—Hefner v. Hefner, 86 N. 

E.2d 885, 338 IlLApp. 179. 

91.15 Ill.—Hefner v. Hefner, supra. 

92. La,—^Tanner v. Tanner, 86 So. 2d 
80. 229 La. 399—Parker, Seale & 
Kelton V. Messina, 36 So.2d 724, 214 
La. 203—Goodwin v. Goodwin, 21 
So.2d 875, 207 La. 690—Lester v. 
Lester, 107 So. 499, 160 La. 708. 

31 C.J. p 111 note 92. 

93. La.—^Abele v. Barker, 7 So.2d 

684, 200 La. 125—Suberville v. 

Adams, 16 So. 652, 47 La.Ann. 68. 

94. La,—Collins v. Collins, 193 So. 
702.194 La. 446. 

31 C.J. p 111 note 90. 

95. Ln.—^Alpha v. Aucoin, App., 167 
So. 835. 

Tex,—Carle v. Carle, 234 S.W.Bd 1002, 
149 Tex. 469, answer to certified 
questions conformed to, Civ.App., 
235 S.W,2d 924. 

96. Or.—Wright v. Beveridge, 251 P. 
895, 120 Or. 244. 

Validity of statute is not affected 
by provisions that fee be used to 
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‘pay district attorneys’ salaries. 

Or.—Wright v. Beveridge, supra. 

97. Ark.—Smith v. Smith, 242 S.W. 
2d 350, 219 Ark. 278—Coltharp v. 
Coltharp, 235 S.W.2d 884, 218 Ark. 
215—Woodcock v. Woodcock, 152 
S.W.2d 1013, 202 Ark. 809. 

D.C.—Shima v. Shima, 139 P.2d 633, 
78 TJ.S.App.D.a 265, 150 A.L.R. 
1179. 

Fla.—^Martin v. Martin, 26 So. 2d 183, 
157 Flo. 456—Chesnut v. Chesnut, 
33 So.2d 730, 160 Flo. 83—Curtis v. 
Curtis, 22 So.2d 791, 156 Fla. 344. 
Mich.—^Kennedy v. Kennedy, 5 N.W. 
2d 438, 302 Mich. 491, 143 A.L.R. 
617. 

Minn.—Whipple v, Mahler, 10 N’.W.2d 
771, 216 Minn. 578. 

Neb.—Pestel v. Pestel, 65 N.W.2d 
233, 159 Neb. 56. 

N.J.—^Bingenheimer v. Bingenheimer, 
66 A.2d 327, 2 N.J. 284. 

Grobart v. Grobart, 55 A.2d 1, 
140 N.J.Eq. 401. 

Kodytek v. Kodytek, 128 A. 868, 
3 N.J.M1SC. 481. 

N.Y.—Gibson v. Gibson, 44 N.Y.S.2d 
372, 266 App.Div. 975. 

Brodsky v. Fouhy, 94 N.Y.S.2d 
626, 197 Misc. 296. 

Tex.—Carle v. Carle, 234 S.W.2d 1002, 
149 Tex. 469, answer to certified 
questions conformed to, Civ.App., 
235 S.W.2d 924. 

MePadden v. MePadden, Civ.App., 
213 S.W.2d 71—^Brook v. Morriss & 
Boatwright, Civ.App., 212 S.W.2d 
267—^Long V. Lewis, Civ.App., 210 
S.W.2d 207, refused no reversible 
error—Garcia v. Garcia, Civ.App., 
94 S.W.2d 8.64—^Ashworth v. Ed 
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attorney for the wife may recover his fees in an I tion on which the authorities are in conflict, 
independent action against the husband is a ques- 1 


wards, Civ.App., 5 S.W.2d 776— 
Becker v. Becker, CivApp., 299 S. 
W. 528—Howard v. L.a Coste, Civ. 
App., 270 S.W. 181—Fasken v. 
Fasken, Civ.App., 260 S.W. 698, cer¬ 
tified questions answered 260 S.W. 
701, 113 Tex. 464. 

Utah.—Griffiths v. Griffiths, 278 P.2d 
983, 3 Utah 2d 82. 

Va.—^Moltas v. Moltz, 30 S.E.2d 561, 
182 Va. 737. 

Wis.—Swenson v. Swenson, 13 N.W. 

2d 531, 245 Wis. 124. 

19 C.J. p 201 note 4—30 C.J. p 605 
notes 55-65. 

Counsel fees as costs see supra § 
198. 

Equitable considerations 
Since attorney’s liens are of an 
equitable nature, action of court in 
forcing: a husband to pay fees of his 
wife’s attorney in a divorce suit 
should be limited by equitable con¬ 
siderations. 

D.C.—Shima v. Shima, 139 F.2d 533. 
78 U.S.APP.D.C. 265, 150 A.L.R. 
1179. 

On appeal 

Cal.—^Armstrong: v. Armstrong, 183 
P.2d 905, 81 C.A.2d 322. 

Ky.—Bobbitt v. Bobbitt, 178 S.W.2d 
986, 297 Ky. 28. 

Mich.—Chubb v. Chubb, 298 N.W. 
Ill, 297 Mich. 601. 

N.Y.—Solomon v. Solomon, 10 N.7.S. 
2d 251, 256 App.Div. 959, affirmed 
24 N,E.2d 985, 282 N.Y. 666. 

Or.—Olman v. Olman, 286 P.2d 662, 
205 Or. 216. 

Tenn.—Crabtree v. Crabtree, 190 S. 

W.2d 319, 28 Tenn.App. 373. 

Va.—Allen v. Allen, 186 S.E. 17, 166 
Va. 303—^Byerly v. Byerly, 140 S. 
E. 121, 149 Va. 63—Barnard v. 
Barnard, 111 S.B. 227, 132 Va. 165. 
Wash.—State ex rel. Atkinson v. 
Church, 226 P.2d 861, 37 Wash.2d 
814. 

Xiiabillty as for necessaries 
In the absence of statute, the lia¬ 
bility of the husband is based on his 
common-law duty to furnish the wife 
with necessaries for her support and 
protection. 

Iowa.—Wick v. Beck, 163 N.W. 836, 
171 Iowa 116, L..R.A.1015P 1162. 
Tex.—Roberts v. Roberts, Civ.App„ 
193 S.W.2d 707, certified questions 
answered 192 S.W.2d 774, 144 Tex. 
603—^NTeblett & Norman v. Goukas, 
Civ.App., 40 S.W.2d 1113—Becker 
V. Becker, Civ.App., 299 S.W. 628 
—Howard v. La Coste, Civ.App., 
270 S.W. 181—Fasken v. Fasken, 
Civ.App.. 260 S.W. 698, certified 
questions answered, 260 S.W. 701, 
113 Tex. 464. 

Eleadings and proof in proceedings 
for recovery of the wife’s attorney's 
fees from the husband must be suffi¬ 
cient as in other cases. 


Tex.—Jeter v. Jeter, Civ.App., 281 S. 
W. 698. 

under property settlement between 
husband and wife whereby husband 
undertakes to pay her attorney’s fees. 
Okl.—Cutchall v. Cutchall, 221 P. 

457, 94 Okl. 212. 

Under Kentucky statute 

(1) The husband is liable for rea¬ 
sonable fees to the attorney of the 
wife where the wife is without suf¬ 
ficient estate to pay them, irrespec¬ 
tive of whether the wife was at fault 
or the husband was the successful 
party. 

Ky.—Munn v. Munn, 291 S.W.2d 660 
—^Fenner v. Fenner, 273 S.W.2d 803 
—^Puckett V. Puckett, 268 S.W.2d 
619—Lewis v. Lewis, 239 S.W.2d 
465—^Hartstern v. Hartstern, 224 
S.W.2d 447, 311 Ky. 664—Noel v. 
Noel, 210 S.W.2d 142, 307 Ky. 132 
—^Rose V. Rose, 206 S.W.2d 164, 305 
Ky. 565—^Hamilton v. Hamilton, 

183 S.W.2d 36, 298 Ky. 447—Doolin 
V. Doolin, 277 S.W. 243, 211 Ky. 207 
—Kahr v. Kahr, 261 S.W. 199, 199 
Ky. 434—^Krieger v. Krieger, 241 
S.W. 828, 104 Ky. 812—Hoffman v. 
Holfman, 226 S.W. 119, 190 Ky. 13 
—^Burton v. Burton, 211 S.W. 869, 

184 Ky. 268. 

19 C.J. p 200 note 99 Cc], p 200 note 
1 Cb]. 

(2) On the other hand, the hus¬ 
band is also liable where the wife is 
without fault, even if she has ample 
estate to pay the foes. 

Ky.—Singer v. Singer, 68 S.W.2d 34, 
262 Ky, 707—^Hartkemoier v. Hart- 
kemeier, 59 S.W.2d 1014, 248 Ky. 
803—^Humphries v. Humphries, 283 
S.W. 391, 214 Ky. 397—Heskamp v. 
Heskamp, 261 S.W. 848, 203 Ky. 75 
—Gibson V. Gibson, 250 S.W. 986, 
199 Ky, 267—Ratliff v. Ratliff, 237 
S.W. 397, 193 Ky. 708—Honakcr v. 
Honaker, 206 S.W. 12, 182 Ky. 38. 

(3) However, tho husband is not 
liable where the wife is in fault and 
has an ample estate to pay her at¬ 
torney’s foes. 

Ky.—^Lampkin v. Lampkin, 258 S.W. 
2d 720—Smith v. Smith, 180 S.W.2d 
276, 297 Ky. 396—Ward v. Ward, 
281 S.W. 801, 213 Ky. 606—Witt 
V. Witt, 220 S.W. 1065, 188 Ky. 46. 

(4) Where the wife has a greater 
estate than tho husband but is less 
at fault than he, tho husband may 
be held liable for part of the wife’s 
attorney's fees. 

Ky.—Robb v. Robb, 137 S.W.2d 386, 
281 Ky. 729. 

(5) Where no evidence is offered 
as to value of services rendered by 
attorney for wife suing for divorce, 
chancellor may look to record to as¬ 
certain services and fix value from 
his own knowledge of such matters. 
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Ky.—^Heskamp v. Heskamp, 261 S.W. 
848, 203 Ky. 75—^Honaker v. Hon¬ 
aker, 206 S.W. 12, 182 Ky. 38. 

(6) Where chancellor found that 
both husband and wife were at fault, 
though divorce was granted to wife! 
and wife had ample estate to pay her 
costs, whereas husband had prac¬ 
tically no estate or earnings, chan¬ 
cellor properly adjudged that hus¬ 
band pay costs of action and fifty 
dollars of wife’s costs for deposi¬ 
tions but not her attorney’s fee or 
remainder of her deposition costs. 
Ky.—^Bledsoe v. Bledsoe, 267 S.W.2d 

933. 

(7) Wife’s ability to earn money 
is not an “estate” within statute pro¬ 
viding that husband shall pay costs 
of each party to divorce action un¬ 
less wife is in fault and has ample 
estate to pay costs. 

Ky.—Smith v. Smith, 180 S.W.2d 276, 
297 Ky. 395. 

(8) Evidence that wife suing for 
divorce had some interest in property 
in which she and her mother were 
making their homo and from which 
wife received no income, but not 
showing whether wife’s interest was 
vested or contingent, was insufficient 
to establish that wife had ample 
funds out of which to pay costs, as 
required by statute, hence trial court 
properly adjudged costs to be paid 
by husband. 

Ky.—Smith v. Smith, supra. 

98. La.—Gosserand v, Monteleona 
105 So. 356, 159 La. 316. 

Xh New York 

(1) Tho authorities on this ques¬ 
tion “are in every form of conflict, 
resulting in nothing which may be 
deemed an American doctrine.” 
N.Y.—Naumer v. Gray, 61 N.Y.S. 222, 

28 App.Div. 629, 530. 

(2) A common-law action by at¬ 
torneys against husband of a former 
client for fees for representing the 
wife in a seimration action can be 
maintained. 

N.Y.—Waxstein v. Brenhouse, 136 
N.y.S.2d 484, 206 Misc. 707. 

(3) Recovery in a separate action 
by the attorney has been allowed. 
N.Y.—Krupp V. Felter, 77 N.Y.S.2d 

665, 191 Misc. 726, affirmed 80 N. 
Y,S.2d 726, 274 App.Div. 761, ap¬ 
peal denied 81 N.Y.S.2d 280, 274 
App.Div. 822—^Mayper v. Harlan, 
210 N.Y.S. 257, 126 Misc. 123. 

<4) Where wife’s attorney did not 
apply for a counsel fee in separation 
action and no award was made to 
wife for attorney’s fees, attorney was 
free to institute an action in the 
special term to enforce the husband’s 
common-law duty to furnish his wife 
with necessities. 

N.Y*—^Krupp V, Felter, supra. 
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decisions in some cases, however, being the result 
of the particular statutory provisions.®* 

While some cases hold that an attorney for the 
wife may recover reasonable compensation for his 
services in an independent action against the hus¬ 
band, whether or not the wife was the successful 


DIVORCE §201 

party,! in other cases the right to maintain an in¬ 
dependent action has been denied.!*^ Some cases 
hold that the right of an attorney for the wife to re¬ 
cover for his services is dependent on a contract 
with the wife,2 and the weight of authority is to 
the effect that the husband is not liable, as on im- 


(5) It has also been held that the 
attorney may not enforce an order 
reauiringr the husband to pay money 
necessary for the wife to carry on 
the action. 

N.T.—Kellogg V. Stoddard, 84 N.T.S. 
1015, 89 App.Div. 137. 

(6) The normally adequate and ap¬ 
propriate procedure to obtain com¬ 
pensation for legal services in con¬ 
nection with application for tempo¬ 
rary alimony is to obtain an allow¬ 
ance, and, if extent of services can¬ 
not be adequately estimated and eval¬ 
uated at time of application for al¬ 
lowance, to obtain reservation to ap¬ 
ply for further allowance, and bring¬ 
ing a separate action, on theory of 
necessaries, is a disapproved prac¬ 
tice. 

N.T.—^Handelman v. Peabody, 140 N. 
Y.S.2d 374, 285 App.Div. 689, re¬ 
argument denied 143 N.T.S.2d 616, 
286 App.Div. 808. 

99. Okl.—^Rogers v. Daniel, 217 P. 

881, 92 Okl. 47. 

19 O.J. p 201 note 4. 

Constmction of statute 
Statute providing that court grant¬ 
ing a wife a divorce or denying hus¬ 
band a divorce shall require husband 
to pay fee of wife’s attorney must be 
liberally and practically construed. 
Ind.—^Mendenhall v. Mendenhall, 64 
N.B.2d 806, 116 Ind.App. 545. 

1. Ga.—^Roberts v. Roberts, 41 S.E. 
616, 115 Go. 259, 90 Am.S.R. 108. 

Thigpen v. Maddox & Grimn, 192 
S.B. 925, 56 Ga.App. 464. 

Tex.—^Roberts v. Roberts, Civ.App., 
193 S.W.2d 707, certiflod questions 
answered 192 S.W.2d 774, 144 Tex. 
603—^Jacks v. Teague, Civ.App., 136 
S.W.2d 896, error dismi.ssGd—^Kelly 
V. Gross, Civ.App., 4 S.W.2d 296, 
error refused—Hill v. Hill, Civ. 
App., 125 S-W. 91. 

19 C.J. p 200 notes 96, 97, p 233 note 
15. 

After dismissal 

Where wife filed divorce suit which 
was dismissed on reconciliation with 
her husband, petition filed by wife’s 
counsel against husband for allow¬ 
ance of attorney fee for services ren¬ 
dered in divorce suit was independent 
action. 

Tenn.—^Haynes v. Haynes, 241 S.W. 

2d 640, 192 Tenn. 486. 
BeconclUation 

Where suit for divorce and alimony 
and for recovery of attorney’s fees 
as part of expense of litigation had 
been instituted in superior court, but 
parties thereto, before rendition of 


judgment for attorney’s fees, re¬ 
sumed marital relation, attorney for 
wife in divorce proceeding could 
maintain common-law suit against 
husband for value of services ren¬ 
dered as wife’s attorney notwith¬ 
standing divorce proceedings had not 
been dismissed. 

Ga.—Bell v. Gill, 12 S.B.2d 119. 63 

Ga.App. 730. 

Theory of case 

Wife’s attorney can recover for 
fees in his own right only in a sepa¬ 
rate suit on theory of necessaries 
furnished to wife. 

Tex.—^McAlister v. McAlister, Civ. 

App., 263 S.W.2d 483. 

Pleading 

(1) A petition alleging employ¬ 
ment of plaintiff, performance of 
services, completion of contract of 
employment, and stated in general 
way the work done and amount of 
compensation to which plaintiff was 
entitled sets forth a cause of action. 
Ga.—Thigpen v. Maddox & Griflan, 192 

S.E. 925, 56 Ga.App. 464. 

(2) However, a petition alleging 
a right to compensation for other 
matters as well as for services in 
the divorce proceeding without spec¬ 
ifying the particular services ren¬ 
dered and their respective value is 
subject to a special demurrer. 

Ga.—Thigpen v. Maddox & Griffin, su¬ 
pra. 

(3) Where attorney’s petition for 
fees for services to wife in husband’s 
divorce action failed to state that 
after alleged services were performed 
parties to divorce case were recon¬ 
ciled and divorce petition dismissed 
before court had passed on motion 
for temporary alimony and attor¬ 
ney’s fees, petition did not state cause 
of action. 

Ohio,—^Rubinstein v. Watson, App., 

118 N.E.2d 232. 

(4) A complaint alleging that in 
divorce action the court adjudged 
that husband pay wife’s attorney a 
sum in addition to that previously 
ordered paid, that services rendered 
by attorney were of the reasonable 
value of those awards and that hus¬ 
band had failed to make such pay¬ 
ment, stated a cause of action against 
both husband and wife. 

Minn.—Whipple v. Mahler, 10 N*.W.2d 

771, 216 Minn. 678. 

Salt for liquidated amount 

Where court in divorce action or¬ 
dered that husband pay wife’s attor¬ 
ney a certain sum, attorney was a 
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beneficiary of the adjudication, and 
could sue as for a liquidated amount. 
Minn.—Whipple v. Mahler, supra. 

Xn Xioulsiana 

(1) When wife’s attorney demands 
payment from husband of amount 
due him for his professional services 
rendered to wife in divorce action, 
attorney cannot assert claim in the 
divorce or separation suit since he is 
not a party thereto. 

La.—Courtin v. Lenz, App., 42 So.2d 
882. 

(2) The attorney for the wife may 
recover his fees from the husband 
on quantum meruit where the suit 
for divorce brought by the wife is 
dismissed because of a reconcilia¬ 
tion; in a particular case, a petition 
has been held sufficient to state a 
cause of action under this rule. 

La.—Tunis v. Calhoun, 165 So. 714, 
184 La. 207. 

(3) In an earlier case, however, it 
was held that the husband is not lia¬ 
ble if the wife’s action is unsuccess¬ 
ful; under this view, the petition 
does not state a cause of action un¬ 
less it alleges that the wife’s action 
was successful. 

La.—Coco, Broussard & Dupuy v. 
Byrd, 2 La.App. 613. 

(4) Where wife engaged attorney 
who filed answer in husband’s di¬ 
vorce action and obtained divorce on 
'wife’s reconventional demand, but 
wife failed to assert claim against 
husband for attorney’s fee, attorney 
could sue husband on quantum meru¬ 
it for services rendered to the wife, 
and wife was not a necessary party. 
La.—Courtin v. Lenz, App., 42 So. 2d 

882. 

(5) In determining the amount of 
the fee the court will take into con¬ 
sideration the husband’s ability to 
pay. 

La.—^Tullis V. Calhoun, App., 161 So. 
619, aJffirmed 165 So. 714, 184 La. 
207. 

(6) In a particular case, a certain 
fee has been held not excessive on 
the basis of quantum meruit. 

La.—^Tullis V. Calhoun, App., 161 So. 
619, affirmed 165 So. 714, 184 La. 
207. 

1.5 N.M.—Lloyd V. Lloyd, 292 P.2d 
121, 60 N.M. 441. 

19 C.J. p 233 note 14. 

2. Ala.—^Johnson v. Gerald, 113 So. 
447, 216 Ala. 581, 59 A.L.R. 348. 
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plied contract, to pay for services rendered the wife 
either in prosecuting a suit for absolute divorce^ 
or in defending a suit for an absolute divorce;^ but, 
where the action is for a separation, the husband is 
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generally liable to the attorney for the wife for the 
reasonable value of services rendered by the attor¬ 
ney in her behalf.5 In any event, it must be shown 
that both the wife® in prosecuting or defending an 


3. Ala.—Johnson v. Gerald, supra. 
Hawaii.—Ludin v. Ludin, 28 Hawaii 

487. 

Mont—Grimstad v, Johnson, 201 P. 

314, 61 Mont 18, 26 A.L.R. 351. 
Ohio.—Dworkin v. Miller, App., 94 
N.E.2d 105, second case. 

Okl.—Rogers v. Daniel, 217 P. 881, 
92 Okl. 47. 

S.D.—^Murphy v. Murphy, 228 N.W. 

464, 56 S.D. 355. 

19 C.J. p 200 note 99. 

Corporation as hushaad’s alter ego 
In action by attorneys for services 
rendered to wife in divorce action, 
court properly excluded testimony 
that corporation which had been de¬ 
fendant in divorce action was tlie al¬ 
ter ego of the husband. 

Oal.—Neblett v. Getty, 66 P.2d 473, 20 
C.A.2d 65. 

30 C.J. P 605 notes 46, 49-54. 

4. Ga.—Hill V. Hill, 103 S.E.2d 105, 
214 Ga. 112. 

Minn.—Melin v. Ryan, 249 N.W. 194, 
189 Minn. 638. 

19 C.J. p 200 note 1—30 C.J. p 605 
notes 47, 48-54. 

5. La.—Collins v. Collins, 193 So. 
702, 194 La. 446—Tullis v, Cal¬ 
houn, 166 So. 714, 184 La. 207— 
Hughes V. Hughes, 149 So. 455, 177 
La. 785—Starns v. Starns, 146 So. 
165, 176 La. GIO—Spiller v. Splller, 
129 So. 212, 170 La. 813—Gossorand 
V. Monteleone, 113 So. 889, 164 La. 
397—Daly & Hamlin v. Traschor, 
112 So. 521, 163 La. 660—Goaserand 
V. Monteleone, 105 So. 356, 169 La. 
316. 

Benton v. Losavio, App., 176 So. 
676. 

N.Y.—Holt V. Carr, 9 N.T.S.2d 818, 
170 Misc. 32, modidod on other 
grounds 14 N.Y.S.2d 838, 258 App. 
Div. 772—Quinn v. Quinn, 231 N.Y. 
S. 329, 133 Misc. 266. 

19 C.J. p 200 note 2. 

Items 

(1) The attorney may recover of 
the husband for such services ren¬ 
dered the wife in an action for sepa¬ 
ration as may properly bo considered 
necessaries furnished her. 

N.Y.—Goldberg v. Keller, 260 N.Y.S. 
65, 236 App.Div. 641—Elder v. 

Cochrane, 206 N.Y.S, 292, 200 App. 
Div. 665. 

Sheer v. Foley, 260 N.Y.S. 262, 
145 Misc. 819. 

Lanyon's Detective Agency v. 
Cochrane, 199 N.Y.S. 482—Posner 
V. Stone, 182 N.Y.S. 664. 

19 C.J. p 200 note 2. 

(2> Services necessary for the 
protection of the rights of the wife 
after a decree of separation are nec¬ 


essaries within the meaning of the 
rule. 

N.Y.—Goldberg v. Keller, 260 N.Y.S. 
66, 236 App.Div. 541. 

(3) The wife’s attorney may recov¬ 
er the amount of certain advances 
made by him for her benefit, such as 
advances for costs or for her support 
during the proceedings. 

La.—Daly & Hamlin v. Trascher, 112 
So. 521, 163 La. 660. 

(4) However, ho cannot recover for 
expenses incurred exclusively in his 
own interests; under this rule it has 
been held that he cannot recover the 
amount of extra compensation paid 
clerical officer for more speedily pre¬ 
paring transcript on appeal. 

La.—Daly & Hamlin v. Trascher, su¬ 
pra. 

SetermlnatloxL of omoimt 

(1) The fees for which the hus¬ 
band is liable are determinable, not 
on the basis of a percentage of the 
value of the community property, 
but on the basis of such factors, tak¬ 
en together, as the amount of work 
involved, the husband’s ability to 
pay, the value of the community 
property, and other circumstances of 
the particular case. 

La,—Benton v. Losavio, App., 176 So. 
676. 

(2) The amount of tho husband's 
liability to tho wife’s attorneys, b»*ing 
based on quantum meruit, is not gov¬ 
erned by a contract between the at¬ 
torneys and tho wife. 

La.—Benton v, Losavio, supra—Gos- 
scrand v. Monteleone, 113 So. 889, 
164 La. 397. 

(3) In particular cases, a certain 
fee has boon held not excessive. 

La.—Benton v. Losavio, supra—Dow¬ 
ling V. Contanni, App., 174 So. 396. 

(4) In other particular cases, a 
certain fee has been held excessive. 
La.—Daly & Hamlin v. Trascher, 112 

So. 521, 163 La. 660. 

(5) If the court in a matrimonial 
action has awarded a counsel fee to 
wife, award so made is the measure 
of the husband’s liability. 

N.Y,—Krupp v, Feltcr, 77 N.Y.S.2d 
6G5, 191 Misc. 726, affirmed 80 N.Y. 
S.2d 726, 274 App.Div. 761, appeal 
denied 81 N.Y.S.2d 280, 274 App.Dlv. 
822. 

Burden of proof 

In attorney's action for legal serv¬ 
ices rendered defendant’s wife in 
separation action, attorney has the 
burden of proving all elements nec¬ 
essary to establish his right to re¬ 
cover. 


N.Y.—^Paradise v, Ridley, 19 N.YS 
2d 24, 173 Misc. 720. 

30 C.J. p 606 notes 66-69. 

6. N.D.—Swanson v. Swanson 28 N 
W.2d 73, 75 N.D. 332. 

Tex.—McFadclen v. McFadden, Civ 
App., 213 S.W.2d 71—Long v. Lew¬ 
is, Civ.App., 210 S.W.2d 207, re¬ 
fused no reversible error—^Neblett 
& Norman v. Goukas, Civ.App., 40 
S.W.2d 1113—^Ashworth v. Edwards, 
Civ.App., 5 S.W.2d 776—Howard 
V. La Coste, Civ.App., 270 S.W 
181. 

19 C.J. p 200 note 3. 

Bvidenoe 

(1) An attorney maintaining an 
action for legal services rendered 
defendant's wife has the burden of 
proving that the institution of the 
wife’s action was reasonable and 
proper. 

N.Y.—Paradise v, Ridley, 19 N.Y.S. 
2d 24, 173 Misc. 720. 

(2) This is true especially where 
the proceeding has been voluntarily 
discontinued by the wife as the re¬ 
sult of a reconciliation. 

Tex.—Noblott & Norman v. Goukas, 
Civ.App., 40 S.W.2d 1113. 

(3) Attorney’s testimony as to 
matters related by wife seeking di¬ 
vorce is properly limited to his own 
good faith, and cannot be considered 
for the purpose of .showing reason¬ 
able grounds for divorce or good faith 
on tho part of the wife. 

Tex.—Nel)lott & Norman v. Goukas, 
supra—^Ashworth v. Edwards, Civ. 
App., 5 S.W.2d 776. 

(4) Wife’s sworn petition in di¬ 
vorce suit is insufficient to show 
probable cause. 

Tox.—Ashworth v. Edwards, supra. 

(5) On the other hand, decree of 
separation awarded wife is conclu¬ 
sive as to wife’s justification for ac¬ 
tion. 

N.Y.—Sheer v. Foley, 260 N.Y.S. 252, 
145 Misc. 819. 

(6) In other particular cases, the 
evidence generally has been held suf¬ 
ficient to support a finding that the 
suit was instituted without prob¬ 
able grounds, 

Tex,—Neblett & Norman v. Goukas, 
supra. 

Voluntary separation 
With respect to rights of attorney 
of wife to recover for legal services 
rendert^d to the wife in marital liti¬ 
gation, the wife’s attorney is in privi¬ 
ty with her and he has no rights 
which are not derived through her, 
so that whore trial court found that 
separation by wife from husband 
was entirely voluntary on the wife's 
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action for divorce and her attorney^ acted in good 
faith and on reasonable cause in maintaining or de¬ 
fending the suit; the attorney cannot recover from 
the husband for services rendered after the attor¬ 
ney has notice of circumstances depriving the wife 
of standing in court,* or notice of a reconciliation 
and settlement of the suit by the parties in good 
faith.* 

An allowance of alimony or attorney’s fees to 
the wife precludes her attorney from enforcing the 
husband’s common-law liability for her attorney’s 
fees,i® although such an allowance has been held 
not to preclude him from recovering additional fees 
for services rendered in enforcing a final judg¬ 
mental An order pendente lite denying alimony 
or attorney’s fees does not preclude the wife’s at¬ 
torney from enforcing the husband’s common-law 
liability for attorney’s fees.l* although there is 
authority holding that while an order denying a 
summary application for attorney’s fees will not 
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bar an action by the wife's attorney for services 
thereafter rendered, it will bar an action for serv¬ 
ices rendered up to that time.^3 A finding by the 
court that the amount reserved to the wife in an 
agreement between her and her husband should be 
increased is not a bar to an action against the hus¬ 
band by her attorney for attorney's fees.^^ Where, 
pending an appeal by the husband on the ground of 
the trial court's lack of jurisdiction, the husband 
voluntarily pays a fee of the attorney of the wife, 
the husband is thereafter estopped to recover such 
fee.i5 

Generally, after a divorce, the husband is not 
liable for attorney's fees incurred by the wife in 
litigation between them concerning their relation as 
husband and wife.^®*® 

Attorneys* fees as affected by dismissal. The doc¬ 
trine is recognized that the dismissal of a divorce 
suit does not relieve the husband of liability for the 


part and not through any fault of 
husband and that the wife had will¬ 
fully abandoned husband without any 
justification and husband was grant¬ 
ed a separation on his counterclaim, 
wife’s attorney could not thereafter 
maintain an independent action 
against husband for legal services 
rendered to wife in such litigation. 
N.T.—^Weidlich v. Richards, 94 N.Y.S. 
2d 54C, 276 App.Div. 383. 

7. Ala.—Bell v. Bell, 108 So. 375, 
214 Ala. 573, 43 A.L.R. 035. 

Evidence 

(1) Burden of proof that the wife’s 
attorney acted in good faith is on 
the attorney, at least where there 
has been a reconciliation of the par¬ 
ties. 

Tex.—Long v. Lewis, Civ.App., 210 
S.W.2d 207, refu.sed no reversible 
error—Nesblett & Norman v. Gou- 
kas, Civ.App., 40 S,W.2d 1H3. 

(2) In action by attorney against 
husband and wife for services ren¬ 
dered to wife in divorce suit which 
she subsequently dismissed, evidence 
showing merely that unhappy con¬ 
ditions in the family were brought 
about by difference in attitude of 
husband and wife in reference prin¬ 
cipally to the manner in which their 
money should be spent or invested 
and the lack of observance of the 
amenities and demeanor which pro¬ 
mote geniality in family life showed 
that no grounds for divorce existed, 
and neither the husband nor commu¬ 
nity was liable for attorney’s fees 
for services rendered wife. 

Tex.—Long v. Lewis, supra. 

Wrongful suing out of injunction 
(1) Where judgment dismissing 
wife’s suit for divorce and taxing 
27A C.J.S.—56 


husband with wife’s counsel fees 
determined neither the facts nor the 
law with respect to husband’s right 
to set off, against claim for counsel 
fees, damages sustained by wife’s su¬ 
ing out of an injunction tying up 
husband’s funds, husband would be 
allowed to set off such damage 
against the claimed fees if wife’s 
attorney knowingly participated in 
wrongful issuance of injunction, not¬ 
withstanding allowance of fees had 
become final. 

D.C.—Shima v. Shima, 139 F.2a 533, 

78 U.S.APP.D.C. 265, 150 A.L.R. 

1179. 

(2) Where order, denying husband's 
motion, pending determination of re¬ 
ferred question as to husband’s dam¬ 
ages from wife’s suing out an in¬ 
junction tying up husband’s funds, 
to stay condemnation of his attached 
funds, for his wife’s counsel fees in 
dismissed divorce suit, was reversed 
and the fees had been paid from the 
attached funds, the district court 
would be authorized to require coun¬ 
sel to repay the fees if he were not 
entitled to retain them, notwith¬ 
standing such counsel had not been 
made a party to husband’s appeal 
from the order. 

D.C.—Shima v. Shima, supra. 

8. Wife’s hlgamons oohahitation 
Miss.—Redmond v. Broadus, 122 So. 

194, 153 Miss. 889. 

Allegations by the attorney that 
the wife’s petition contained the 
charges as related to him by her 
and that he had reason to believe 
them true and susceptible of proof 
are sufficient as against an objec¬ 
tion that he did not allege that her 
allegations were true and could be 
proved. 


La.—^Tullis V. Calhoun, App., 161 So. 
619, affirmed 165 So. 714, 184 La. 
207. 

9. See infra text and note 15.55. 

10. N.T.—Turner v. Woolworth, 117 
N.B. 814, 221 N.Y. 425. 

Klein V. Dula. 217 N.Y.S. 221, 
217 App.Div. 473. 

Lehmann v. Lehmann, 43 N.Y.S. 
2d 454. 

Allowance to snooessor attorney 
Where the attorney for the wife 
has voluntarily surrendered the suit 
to a successor attorney and turned 
over to him the information in his 
possession, he cannot after the suc¬ 
cessor attorney has obtained an al¬ 
lowance of fees recover from the 
husband additional fees for himself. 
Ark.—McLaughlin v. Thweatt, 118 S. 

W.2d 286, 196 Ark. 358. 

30 C.J. p 606 note 71. 

11. N.Y.—Ehrlich v. McKee, 10 N.Y. 
S.2d 68, 170 Misc. 222, determina¬ 
tion affirmed 15 N.Y.S.2d 136, 258 
App.Div. 715. 

12. N.Y.—^Paradise v. Ridley, 19 N. 
Y.S.2d 24, 173 Misc. 729—Mayper 
V. Harlan, 210 N.Y.S. 257, 125 Misc. 
123. 

Attorney’s fees on appeal 
N.Y.—Ehrlich v. McKee, 10 N.Y.S. 
2d 68, 170 Misc. 222, determina¬ 
tion affirmed 15 N.Y.S.2d 136, 258 
App.Div. 716. 

13. N.Y.—Krull v. Caldwell, 21 N.Y. 
S.2d 61. 

14. N.Y.—^Posner v. Stone, 182 N.Y. 
S. 564. 

15. Ark.—^McLaughlin v. Thweatt, 
118 S.W.2d 286, 196 Ark. 358. 

15J5 Ala.—Keith v. Paden, 61 So.2d 
9, 255 Ala. 294. 
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payment of the wife's attorneys' fees,i5.io and it 
has been held that even though plaintiff may be 
vested with the absolute right to dismiss an action, 
that right does not carry with it the power to va¬ 
cate or nullify an order previously made by the 
court requiring the payment of attorneys' fees ;15.15 
and parties to a divorce action, after a valid court 
order has been made allowing an attorney fee, can¬ 
not deprive the attorney of the fee by dismissing, 
or attempting to dismiss, the action.^^-^^ 

Thus, the view has been taken that an attorney 
of record who has been adjudged a fee by name 
becomes a party to the suit for divorce, and the 
court may properly retain control of the case for 
the purpose of protecting the rights of the attor- 
ney.i5.25 However, if the dismissal of the action is 
with the consent of the attorney, and is entered at 
his request, his interest in the action is thereby 
terminated, as well as his relationship as an attor¬ 
ney therein,15.30 and he has no standing to have 
the dismissal set aside for the purpose of obtaining 
an order for attorney fees,i5-35 nor may he in his 
own name and right ask that a judgment of dis¬ 
missal be vacated in order that he might have a 
hearing on the question of allowance of attorney's 
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fees direct to him.l5-40 

While it would seem to be the better rule that the 
order with reference to attorney's fees should be 
made in the same proceeding as the order of dis- 
missal,i5-45 if no such order is made either prior to 
or at the time of, order of dismissal, and if the dis¬ 
missal becomes effective and complete so that the 
divorce action is no longer pending, the trial court 
may be without jurisdiction to entertain a motion 
or application for an order requiring payment of at¬ 
torneys' fees.15-60 Thus, it has been held that after 
the parties to a divorce action have become recon¬ 
ciled and have dismissed the suit, it would be vio¬ 
lative of the public policy of encouraging the con¬ 
tinuance of the marriage relation to continue the 
litigation to determine the attorney fees that should 
be awarded to the attorney for the wife.i5.55 

On the other hand, there is authority to the effect 
that allowance for attorneys* fees in a divorce ac¬ 
tion after dismissal cannot be made independently 
of the divorce proceeding, but must be made in 
the same case or not at all,i5-50 and for the pur¬ 
pose of allowing attorneys' fees a setting aside of 

the dismissal is necessary 15*55 and proper.i5.70 


15.10 Iowa.—O’Neil v. O’Neil, CO N. 

W. 523, 100 Iowa 743. 

Ky.—Huls V. Smith, 252 S.W.2d 017. 
Tex.—^Robei'ts v. Roberts, 192 S.W.2d 
774, 144 Tex. 603. 

10 C.J. p 231 note 86. 

Effect of dismissal see supra § 146 c. 
15.15 Okl.—Kelly v. Maupin, 58 l\ 
2d 116, 177 Okl, 44. 

AgTeezaeiit to dissniss 

Partie.s to a divorce action by 
agreeing to dismissal thereof could 
not defeat an order previously made 
by trial court for payment of attor¬ 
ney’s fees. 

Okl.—Groenewold v. Groonewold, 144 
P.2d 965, 103 Okl. 324. 

15.20 Okl.—Groenewold v. Grocne- 
wold, supra—Kelly v. Maupin, 58 
P.2d 116, 177 Okl. 44. 

15.25 Ky.—Huls v. Smith, 252 S.W. 
2d 017, 910. 

Bismissal not necessarily delayed un¬ 
til fee paid 

“We do not so so far as to say that 
a case should not be dismissed until 
the attorney’.s fee and other costs 
have been paid.” 

Ky.—Huls V. Smith, supra. 

15.30 Cal.—^Lavaysse v. Superior 
Court, in and for City and County 
of San Francisco, Department No. 
14, 14$ P.2d 686, 63 C.A.2d 223. 

15.35 Cal.—^Lavaysse v. Superior 
Court, in and for City and County 
of San Francisco, Department No. 
14, supra. 


15.40 Ind.—State ex rol. McNabb v. 
Allen Superior Court No. 2, 75 N. 
E,2d 788, 225 Ind. 402, oxpre.^^sly 
overruling, in so far as they hold 
that ordtTS for paym<*nt of fees 
directly to the attorney are propt*r, 
linker V. Hllker, ,55 N.E. 81, 153 
Ind. 425, and Courtney v. Courtney, 
30 N.E. 914, 4 Ind.App. 221. 

15.45 Tex.—Yarn v. Varn, 125 S.W. 

630, 58 Tex.Clv.App. 595. 

19 C.J. p 140 note 34. 

15.50 Ala,—Johnson v. 0<*rald, 113 
So, 447, 216 Ala. 581, 50 A.D.R. 348 
-Hell V. Hell, 108 So. 375, 214 Ala. 
573, 45 A.L.H. 035. 

Okl,—Shinn v. M<»rrls, 237 P.2d 465, 
205 Okl. 289—Sherry v. U<»wo, 73 
P.2d 134, 181 Okl. no— RoKer.s v. 
Daniel, 217 P. 881, 02 Okl. 47. 

S.D.—Sears v. Swenson, 115 N.W, 
510, 22 S.D, 74. 

Stipulation 

Where parties to action for abso¬ 
lute divorce, after aliowant^o of tem¬ 
porary alimony, attorney’s fees for 
wife, and expenses, sifffned stipula¬ 
tion, without knowledge of wife's at¬ 
torney, that action be dismissed with 
prejudice but without costs, and on 
stipulation court ordered hies sealed 
and action dismissed, attorney’s mo¬ 
tion to vacate order and to deter¬ 
mine and enforce lien for services 
and expenses was properly denied. 
Minn.—Johnson v. Johnson, 14 N.W. 
2d 617, 217 Minn. 436. 
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Intervention 

Reconciliation of parties to divorce 
suit and <iismi.ssal of suit required 
diHmi.ssul of intervention of attorney 
for wife seeking to recover attorney’s 
foe. 

T(‘X.—Henderson v. McCarter, Civ. 
App., 200 S.W.2d 889, error dis- 
nil.sHod. 

15.55 Til.—H(‘fnor v. Hefner, 86 N.B. 
2d 885, 338 Ill.App. 179—Watson 
v. Watson, 82 N.K.2d 671, 335 Ill. 
App. 637—Mayer v. Mayer, 51 N.B. 
2d 804, 320 Ill.App. 588—Labanaus- 
ka.M v. Lahanauskas, 228 IlKApp. 
273. 

Tt*x.—Damaster v. Tjoomls, Civ.App., 
230 S.W.2d 368, error dismissed. 

15.60 Mo.—Fiorella v. Fiorella, App., 
240 S.W.2d 147. 

Independent action improper 

In action by attorney for legal 
services rendered to the wife where 
rc'conciliatlon occurred between the 
parties lieforo the action was tried, 
an award of attorney’s fees to the 
attorney could not be .sustained on 
the theory that becau.se the court 
might have made an award in the 
divorce action, the attorney could 
hold husband liable in nn independ¬ 
ent proceeding on implied assumpsit. 
Utah.—Morrison v. Federico, 232 P.2d 
374, 120 Utah 100. 

15.65 Mo.—Fiorella v. Fiorella, App., 
240 S.W.2d 147. 

15.70 Mo.—Fiorella v. Fiorella, su¬ 
pra. 
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c. Liability of Wife 

Under some statutes a contract for payment of serv¬ 
ices of an attorney In a divorce proceeding may be en¬ 
forced against the wife; and she may be required to pay 
all or part of her husband's attorney’s fees. 

While at common law a wife’s contract to pay an 
attorney a certain sum to prosecute or defend a 
suit for divorce is void because of her coverture, 
under statutes relieving the wife of her common- 
law disabilities a contract made by a wife for the 
payment of an attorney for services with respect to 
the prosecution or defense of a suit for divorce can 
generally be enforced against her,i7 and she has 
been held to be primarily liable for her attorneys’ 
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fees.17.5 In the absence of an express contract, 
the attorney for the wife may recover from her the 
reasonable value of the services which he has ren¬ 
dered and this is likewise true where his employ¬ 
ment has been terminated by the wife before con¬ 
clusion of the action.i^ An allowance of attorney’s 
fees to the wife will not necessarily,20 although it 
may in some circumstances ,21 preclude her attorney 
from recovering from her fees expressly agreed up¬ 
on between them or which represent the reasonable 
value of the services. Accrued alimony or money 
paid by the husband in pursuance of a property set¬ 
tlement is a fund from which the attorney for the 
wife may recover fees for services rendered to her .22 


16. Ind.—Putnam v. Tennyson, 50 
Ind. 456. 

19 C.J. P 201 note 6—30 C.J. p 731 
note 45. 

Promise after discovertuxe 

(1) There is authority to the ef¬ 
fect that the wife's promise made 
after discoverture, to pay for such 
services, is enforceable on the theory 
of moral consideration. 

N.Y.—^V^^ilson v. Burr, 25 Wend. 386. 

(2) However, other authority re¬ 
pudiating* the theory of moral con¬ 
sideration holds such subsequent 
promise invalid for lack of legal con¬ 
sideration. 

Ind.—Putnam v. Tennyson, 50 Ind. 
456. 

Mo.—Musick V. Dodson, 76 Mo. 624, 
43 Am.R. 780. 

Paxticnlar statutes held not to re¬ 
move disability 

N.H.—Whipple V. Giles, 55 N.H. 139. 
19 C.J. p 201 note 8. 

17. Cal.—Boyles v. Leonardo, 224 P. 
115, 65 C.A. 315. 

Iowa.—Mickelson v, Mickelson, 270 
N.W. 365, 222 Iowa 912f 
Ky.—Overstreet v. Barr, 72 S.W.2d 
1014, 255 Ky. 82. 

N.J.—Plavell V. Plavell, 189 A. 639, 
15 N.J.Misc. 167. 

Tex.—Jacks v. Teague, Clv.App., 136 
S.W.2d 896, error dismissed. 

19 C.J. p 201 note 7—30 C.J. p 732 
notes 49, 50. 

Wife as sequestration receiver 
Where final Judgment in separa¬ 
tion action awarded alimony to the 
wife, attorneys who did not repre¬ 
sent wife in original action but who 
performed services in producing a 
fund which was paid to the wife as 
sequestration receiver, ■were entitled 
to have the fund charged with rea¬ 
sonable attorneys' fees. 

N.Y.—Lehmann v. Lehmann, 43 N.Y. 
S.2d 454. 

Evidence held to sustain finding 

of a contract of employment between 
the wife and her attorneys, and of 
certain terms thereof. 


Cal.—Neblett v. Getty, 66 P.2d 473, 20 
C.A.2d 66. 

17.5 Ill.—Borin v. Borin, 100 N.E.2d 
333, 343 llLApp. 649. 

Relative financial status 
Where the assets of the wife in di¬ 
vorce action far exceeded those of the 
husband and the wife was possessed 
of ample means of her own she must 
pay for the services of the attorneys 
she employed to institute and prose¬ 
cute such action and the husband is 
not liable therefor. 

Mont.—Shaw v. Shaw, 208 P.2d 514, 
122 Mont. 593. 

la Ga.—Fleming v. Phinizy, 134 S. 

H 814, 35 Ga.App. 792. 

Particular fees h^d not unreason¬ 
able 

Cal.—Collins v. Welsh, 37 P.2d 605, 2 
C.A.2d 103. 

N.D.—Burdick v. Mann, 236 N.W. 

340, 60 N.D. 710, 82 A.L.R. 1443. 
Services after dissolution of commiu 
nity 

Where the attorney is employed 
by the wife after institution of di¬ 
vorce proceedings against her, so 
that where the community is dis¬ 
solved the employment occurred aft¬ 
er the time when the community is 
deemed by law to have been dis¬ 
solved, the attorney is entitled to re¬ 
cover his full fee from the wife. 

La.—^Alpha v. Aucoin, App., 167 So. 
835. 

19. Cal.—Neblett v. Getty, 66 P.2d 
473, 20 C.A.2d 65. 

Termination by reconciliation 
La.—^Pomes v. Burglass, 125 So. 628, 
169 La. 591. 

N.M.—Lloyd v. Lloyd, 292 P.2d 121, 
60 N.M. 441. 

Tex.—Kelly v. Gross, Civ.App., 4 S. 

W.2d 296, error refused. 
Determination of fees 

(1) In cases of this type the fee 
is to be based upon quantum meruit, 
not upon a percentage of the value 
of the community property. 

La.—Pomes v. Burglass, 125 So. 628, 
169 La. 591. 


(2) In accordance with this prin¬ 
ciple, certain fees in particular cases 
have been held sufficient. 

Ijfl-—^Pomes V. Burglass, supra. 

Alpha V. Aucoin, App., 167 So. 
835. 

(3) It is primary obligation of hus¬ 
band to pay amount awarded to wife’s 
attorney in divorce action, but the 
reasonableness of the value of the 
services rendered must be deter¬ 
mined and if there is a promise ex¬ 
press or implied by wife to pay for 
such services, the reasonable value 
thereof is determined by the order 
for payment, and in absence of evi¬ 
dence to the contrary, she is estopped 
to challenge such order. 

Minn.—Whipple v. Mahler. 10 N.W.2d 
771, 215 Minn. 578. 

Question for Jury 

Reasonable value of services of 
attorneys rendered to wife in divorce 
action is question of fact which 
should be submitted to jury in cus¬ 
tomary manner on all facts and cir¬ 
cumstances in evidence bearing on 
question. 

Cal.—Neblett v. Getty, 66 P.2d 473, 
20 C.A.2d 65. 

20. Cal.—Collins v. Welsh, 37 P.2d 
505, 2 C.A.2d 103—Boyles v. Leo¬ 
nardo, 224 P. 115, 65 C.A. 316. 

Ga.—^Fleming v. Phinizy, 134 S.E. 814, 
35 Ga.App. 792. 

Mich.—Culley v. Badgley, 163 N.W. 
33, 195 Mich. 414, L.R.A.1917P 359. 

21. Cal.—Theisen v. Keough, 1 P.2d 
1015, 115 C.A. 353. 

22. Iowa.—Mickelson v. Mickelson, 
270 N.W. 365, 222 Iowa 942. 

N.J.—^Flavell v. Plavell, 189 A. 639, 
15 N.J.Misc. 167. 

Disbursements not recoverable 
Defendant wife should not be 
charged with disbursements incur¬ 
red in connection with plaintiff’s ap¬ 
peals from interlocutory orders in 
matrimonial action because of failure 
of her attorney to apply for addition¬ 
al allowances to prosecute those ap¬ 
peals. 
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A requirement that the wife pay all or part of 
her husband’s attorneys’ fees has been said to be 


unusual.22.6 


V. ALIMONY AND AliOWANOES 


A. IN GENERAL 


§ 202. Definition^ Nature and Origin 

a. Definition and nature 

b. Classification and distinctions 

c. Origin and existence 

a. Definition and Nature 

Alimony, which signifies literally nourishment or 
sustenance, is the allowance required by law to be made 
to a wife out of her husband's estate for her support or 
maintenance, either during a matrimonial suit or after 
its termination, where the fact of marriage is established 
and she shows herself entitled to a separate maintenance. 


Its basic purpose and idea is support of the wife, and it 
is generally not Intended as a penalty against the hus¬ 
band. 

“Alimony,” which signifies literally nourishment 
or sustenance,22-50 means, in a general sense, the al¬ 
lowance required by law to be made to a wife out 
of her husband’s estate for her support or mainte¬ 
nance, either during a matrimonial suit or at its 
termination, where the fact of marriage is estab¬ 
lished and she proves herself entitled to a separate 
maintenance ;23 support which the husband is re- 


N.Y.—^Boelsen v. Boelsen, 51 N.T.S. 
2d 867. 

Beference to detenniiie rlgrlit 
Dispute between defendant wife 
and her attorney whom she desired to 
substitute in matrimonial action as 
to payment already made by defend¬ 
ant and attorney's additional chargre 
for services rendered in connection 
with a bond and mortgage and satis¬ 
faction thereof could not be detei> 
mined on affidavits, but was referred 
to an official referee to report on at¬ 
torney’s right to charge for such 
services. 

N.Y.—Boelsen v. Boelsen, supra. 

22.5 Mich.—Schlientz v. Schlientz, 45 
N.W.2d 183, 329 Mich. 53. 

22.50 Ohio.—^Klump v. Klump, 121 N- 

B. 2d 273, 96 Ohio App. 93—Smith 
V. Smith, 92 N.B.2d 418, 86 Ohio 
App. 479. 

Pa.—^Hedderick v. Hedderick, 63 A.2d 
373, 163 Pa.Super. 564. 

Wis.—Weihert v. Weihert, 61 N.W.2d 
890, 265 Wis. 438. 

23. U.S.—Goggans v. Osborn, C.A. 

Alaska, 237 P.2d 186. 

Cal.—^Bx parte Lazar, 99 P.2d 342, 37 

C. A.2d 327—Tayian v. Tayian, 222 
P. 377, 64 C.A. 632. 

Ga.—Jackson v. Jackson, 46 S.E.2d 
483, 203 Ga. 296—^Pennaman v. Pen- 
naman, 112 S.B. 829, 153 Ga. G47. 
Ill.— Corpus Juris cited in. Pox v. 
Pox, 138 N‘.B.2d 547, 552, 9 I11.2d 
509— Corpus Juris cited iu Adler v. 
Adler, 26 ]Sr.E.2d 504, 608, 373 Ill. 
361, certiorari denied 61 S.Ct. 29, 
311 XJ.S. 670, 85 L.Bd. 430. 

Walters v. Walters, 94 N.E.2d 
726, 341 I11.APP. 561, affirmed 99 N. 
B.2d 342, 409 Ill. 298. 

Ind.—Corpus Juris Secundum cited In 
Ceiga V. Ceiga, 61 N.E.2d 493, 496, 
114 Ind.App. 206. 

Ky.—Boden v. McCoy, 278 S.W.2d 68 
—Gibson v. Stiles, 240 S.W.2d 609 
—Collins V. Collins, 130 S.W.2d 37, 


279 Ky. 139—Metcalf v. Metcalf, 61 
S.W.2d 675, 244 Ky. 536. 

Md.—Prank v. Prank, 113 A.2d 411, 
207 Md. 124—Winkel v. Winkel, 16 
A.2d 914, 178 Md. 489—Knabe v. 
Knabe, 6 A.2d 366, 176 Md. 606, 124 
A.L.H. 1317—Cohen v. Cohen, 197 
A. 664, 174 Md. 61—Slaub v. Staub, 
183 A. 606. 170 Md. 202—Roberts v. 
Roberts, 164 A. 95, 160 Md. 613— 
Spear v. Spear, 149 A. 468, 158 Md. 
672—Bushman v. Bushman, 146 A. 
488, 167 Md. 166—Clarke v. Clarke, 
131 A. 821, 149 Md. 690. 

Mich.—Spence v. Spence, 287 N.W. 

393, 290 Mich. 98, 124 A.L.R. 141. 
Miss.—^Pelder v. Felder's Estate, 13 
So.2d 823, 195 Miss. 326. 

Mont.—Corpus Juris cited in State ex 
rel. Tong v. District Court of Sec¬ 
ond Judicial Dist. in and for Silver 
Bow County, 96 P.2d 918, 921, 109 
Mont. 418. 

Neb.—Prosser v. Prosser, 57 N.W.2d 
173, 166 Neb. 629. 

N.J.—Cohen v. Cohen, 188 A. 244, 121 
N.J.Eq. 299. 

N.Y.—Holt V. Carr, 9 N.Y.S.2d 818, 
170 Misc. 32—^National Chautauqua 
County Bank of Jamestown v. 
Reynolds, 299 N.Y.S. 263, 164 Misc. 
663, ailirmed 4 N.Y.S.2d 176, 254 
App.Div. 646. 

N.C.—Corpus Juris Secundum cited in 
Stanley v. Stanley, 37 S.B.2d 118, 
120, 226 N.C. 129. 

Ohio.—Klump v. Klump, 121 N.E.2d 
273. 96 Ohio App. 93—Smith v. 
Smith, 92 N.E.2d 418, 86 Ohio App. 
479—Aukland v. Aukland, App., 31 
N.E.2d 731, appeal dismissed 26 N. 
E.2d 449, 136 Ohio St. 396. 

Cadwell v. Cadwell, 20 Ohio Cir. 
Ct.,N.S., 483, affirmed 112 N.E. 148, 
93 Ohio St. 23. 

Madden v. Madden, 6 Ohio N.P., 
N.S., 593, 696, reversed on other 
grounds 11 Ohio Cir.Ct.,N.S., 238, 21 
Ohio Cir.Dec. 30. 
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•Okl.—Tobin v. Tobin, 213 P. 884, 89 
Okl. 12. 

Or.—Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494—Cogswell v. Cogswell 
167 P.2d 324. 178 Or. 417—State ex 
rel. Casey v. Casey, 153 P.2d 700, 
175 Or. 328, 172 A.L.R. 862—War¬ 
rington V. Warrington, 83 P.2d 479, 
160 Or. 77—^Phy v. Phy, 240 P. 237, 
116 Or. 31. 

Tex.—Corpus Jiuris Secundum cited in 
Janelli v. Janelli, Civ.App., 216 S. 
W.2d 587, 694, set aside on other 
grounds 220 S.W.2d 255, mandamus 
denied 226 S.W.2d 824, 148 Tex. 416, 
and set aside on other grounds, 
Civ.App., 227 S.W.2d 889, manda¬ 
mus overruled. 

Utah.—^Anderson v. Anderson, 172 P. 

2d 132, 110 Utah 300. 

Wash.—Davis v. Davis, 130 P.2d 365, 
16 Wash.2d 297. 

W.Va.—Games v. Games, 161 S.E. 

660, 111 W.Va. 327. 

19 C.J. p 201 note 10. 

Other statements 

(1) “Alimony" is not a sum of 
money, or a specific proportion of 
husband’s estate given absolutely to 
wife, but is a continuous allotment 
of sums, payable at regular intervals, 
for wife’s support from year to year. 
Ark.—Birnstill v. Blrnstill, 234 S.W. 

2d 767, 218 Ark. 130. 

(2) “Alimony" is an allowance for 
support and maintenance pending or 
subsequent to divorce. 

Cal.—^Wilson v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 189 P.2d 266, 31 C.2d 468. 

(3) “Alimony” is allowance which 
a husband may be compelled to pay 
his wife for her maintenance when 
she is living apart from him or has 
been divorced. 

Wis.-Weihert v. Weihert, 61 N.W.2d 
890, 266 Wis. 438. 

(4) “Alimony" in any form is sim¬ 
ply a support for the wife supplied 
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quired to render in fulfillment of the marriage ob- 
ligation during the continuance of the marriage. 

The basic idea of alimony, and its sole purpose 
or function, is that it is an allowance for the sup¬ 
port of the wife,24.5 although in some jurisdictions 
it may apply as against either spouse.24.io it jg an 
extension or prolongation of the legal obligation to 
support beyond the period of existence of the mari¬ 
tal status.24.15 The purpose of the statutes author¬ 
izing the award of alimony is to require the husband 
to make periodic payments to the wife for her sup¬ 
port commensurate with his circumstances and her 
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necessities.24.20 right to alimony under the 

statutes is a purely personal right,24.25 jn the nature 
of an annuity,24.30 and not a property right.24.35 
Similarly, alimony is usually regarded as a personal 
charge on the husband payable from his income.24.40 

Alimony as penalty or damages. While alimony 
has been said to be a penalty imposed for the fail¬ 
ure of the husband to perform a duty,24.45 and, un¬ 
der a statute authorizing an allowance to be made 
for the husband's offense, the statutory allowance 
is regarded as a penalty for the wrong done the wife, 
rather than alimony,24.50 it is the general rule that 


by the husband and rests entirely on 
the law requiring the husband to 
support his wife, and it makes no 
difference whether such support is 
called temporary alimony or perma¬ 
nent alimony or necessaries. 

Ga.—Hudson v. Hudson, 5 S.B.2d 912, 
189 Ga. 410. 

(6) An award of “alimony" is an 
award made by court for food, cloth¬ 
ing, habitation, and other necessaries 
for maintenance of wife. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Robertson, 65 A.2d 
292, 192 Md. 653—Dougherty v. 
Dougherty, 48 A.2d 451, 187 Md. 21. 

(6) “Alimony" is an allowance, in 
gross or in installments, of such sum 
or sums as will fairly compensate 
wife for loss of her support by an¬ 
nulment of marriage contract. 

Mo.—Driskill v, Dri.skll1, App., 181 
S.W.2d 1001. 

(7) “Alimony” is prospective pro¬ 
vision by divorce decree for wife's 
future support, to be administered 
in future, expres.sly variable from 
time to time as seom.s just and rea¬ 
sonable to court, and involving state's 
pul)lic policy. 

N.Y.—Bogert v. Watts, 32 N.Y.S,2d 
760, opinion supplemented on other 
grounds 33 N.Y.S.2d 668. reversed 
on other grounds 38 N.Y.S.2d 426, 
266 App.Div. 931, appeal denied 39 
N.Y.S.2d 988, 266 App.Div. 992. 
“iUlmoay” is aot Income but is 
awarded in a separation action for 
the support and maintenance of the 
wife and dependent children. 

N.Y.—Application of Dunaway, 22 N. 

Y.S.2d 69, 174 Mlsc. 736. 

Dual aneanlug 

Term “alimony,'' in its broadest 
sense, means support or maintenance 
decreed by court in favor of a spouse 
as enforcing such spouse's right to 
marital support, but, in more strict 
and limited sense, indicates such 
support or maintenance as Is consid¬ 
ered in connection with divorce pro¬ 
ceedings. 

Del.—Brown v. Brown, 29 A.2d 149, 
3 Terry 167. 

Allowance held not 
An allowance to a wife is not con¬ 


sidered as “alimony" which does any¬ 
thing more than provide for payment 
of money at stated periods for her 
support during joint lives of parties 
as long as they are separated. 

Md.—Gunter v. Gunter, 49 A.2d 454, 
187 Md. 228—Dougherty v. Dough¬ 
erty, 48 A.2d 461, 187 Md. 21. 
Particnlav payments held alimony 
Provision, in final divorce decree, 
requiring husband to pay all unpaid 
installments on automobile, posses¬ 
sion of which was in wife and title to 
which was in conditional vendor's as¬ 
signee, was in nature of alimony. 
R.I.—Bean v. Bean, 134 A.2d 146. 
24. Cal.—Honey v. Honey, 214 P. 
250, 60 C.A. 759. 

yadiclal admeasurement of obligation 
“Alimony'* is but judicial admeas¬ 
urement of husband's obligation to 
maintain former wife periodically out 
of his Income. 

K.J.—Madden v. Madden, 40 A.2d 611, 
136 N.J.Bq, 132. 

Judicial sanction andl eaforemnent 

“Alimony" is merely judicial sanc¬ 
tion and enforcement, under abnormal 
conditions, through judiciary, of hus¬ 
band's duty to support wife. 

La.—Coney v. Coney, 41 So.2d 497, 
215 La. 667. 

24.5 Iowa.—^Brin v. Brin, 37 H.W.2d 
261, 240 Iowa 659. 

I^*Y.—^Weissberger v. Weissberger, 
40 N.Y.S.2d 416, 179 Misc. 667. 

Bogert V. Watts, 32 N.T.S.2d 750, 
opinion supplemented on other 
grounds 33 N‘.Y.S.2d 658, reversed 
on other grounds 38 N.Y.S.2d 426, 
266 App.Div. 931, appeal denied 39 
N.Y.S.2d 988, 266 App.Div. 992. 

Ohio.—^Kontner v. Kontner, 139 N.E. 
2d 366, 103 Ohio App. 360, rehear¬ 
ing denied 145 ]Sr.E.2d 495, 103 Ohio 
App. 360. 

Okl.—Ward v. Ward, 317 P.2d 254— 
Noel v. Noel, 240 P.2d 739, 206 Okl. 
16. 

Or.—Bennett v. Bennett, 302 P.2d 
1019, 208 Or. 524. 

Sole object 

It is solely to attain object of pro¬ 
viding food, clothing, habitation, and 
other necessaries for support that 
law imposes obligation of alimony. 
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Cal.—^Bradley v. Superior Court In 
and For City and County of San 
Francisco, 310 P.2d 634, 48 C-2d 
509. 

Mo.—^Bittel V. Bittel, App., 147 S.W.2d 
139. 

24.10 Or.—Bennett v. Bennett, 302 
P.2d 1019, 208 Or. 524. 

24.15 Pa.—^Hedderick v. Hedderick, 
63 A.2d 373, 163 Pa.Super. 564. 
24.20 N.J.—O’Loughlin v. O'Lough- 
lin, 96 A.2d 410, 12 N.J. 222, cer¬ 
tiorari denied 74 S.Ct. 42, 346 XT.S. 
824, 98 L.Bd. 350. 

Macfadden v. Macfadden, 134 A. 
2d 531, 46 N.J.Super. 242, affirmed 
139 A.2d 774, 49 N.J.Super. 356— 
Burger v. Burger, 69 A.2d 741, 6 N. 
J.Super. 52. 

24.25 Nev.—Lemp v. Lemp, 141 P.2d 
212, 62 Nev. 91, 148 A.L.R. 1104. 
N.J.—O'Loughlin v. O’Loughlin, 96 A. 
2d 410, 12 N.J. 222, certiorari de¬ 
nied 74 S.Ct. 42, 346 U.S. 824, 98 Li. 
Ed. 350. 

Macfadden v. Macfadden, 134 A. 
2d 631, 46 N.J.Super. 242, affirmed 
139 A.2d 774, 49 N.J.Super. 366. 
24.30 N.J.—O'Loughlin v, O’Lough¬ 
lin, 96 A.2d 410, 12 N.J. 222, cer¬ 
tiorari denied 74 S.Ct. 42, 346 U.S. 
824, 98 L.Ed. 350. 

Macfadden v. Macfadden, 134 A. 
2d 631, 46 N.J.Super. 242, affirmed 
139 A.2d 774, 49 N.J.Super. 356. 
24.35 Nev.—^Lemp v. Lemp, 141 P.2d 
212, 62 Nev. 91, 148 A.L.R. 1104. 
24.40 Wis.—Brackob v. Brackob, 64 
N.W.2d 900, 262 Wis. 202. 

24.46 Ill.—Barclay v. Barclay, 66 N. 
E. 636, 184 Ill. 376, 51 L.R.A. 351. 

24.50 Cal.—Loeb v. Loeb, 190 P.2d 
246, 84 C.A.2d 141—Schelbe v. 

Scheibe, 134 P.2d 835, 57 C.A.2d 
336, followed in 134 P.2d 841, 57 C. 
A.2d 1019—Morrow v. Morrow, 105 
P.2d 129, 40 C.A.2d 474. 

Function of permanent alimony as 
compensation for husband's breach 
see infra § 228. 

Bepayment ox recompense 
Basis for allowance of “alimony" 
to wife is to repay wife for years 
spent in caring for household and 
helping husband in building up his 
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alimony is not intended as a penalty against the 
husband24-56 or as a reward for the wife’s vir- 
tues.24.60 The policy underlying the alimony stat¬ 
utes is not punishment for a wrongdoing husband, 
but rather to insure that where the wife is entitled 
to support, she will receive it, and not become a 
public charge.24.65 

It has also been held that alimony is a judgment 
for the damages which the wife sustains by the loss 
of the husband’s obligation to support.24.70 

Reimbursement for dissolution of partnership. It 
has been held that alimony is awarded on the theory 
that marriage is a partnership to which the wife has 
contributed, and when the wife withdraws from 
the marriage she is entitled to reimbursement so 
that she may not become a public charge.24.75 

Alimony as not debt. The obligation imposed by 
the law to pay alimony is something other than a 
debt;24.80 and it may be enforced by contempt pro¬ 


ceedings, as discussed infra § 2S9. 

b. Classification and Distinctions 

(1) In general 

(2) Temporary alimony 

(3) Permanent alimony 

(1) In General 

Alimony is divided into two separate and distinct 
classes: Temporary alimony, which is payable during the 
pendency of the suit, and permanent alimony, which is 
payabie after the termination of the suit. While alimony 
Is generally distinct from separate maintenance, allow, 
ance for support of children, and division of property, the 
term is sometimes used to embrace such other allowance 
or settlement. 

With reference to the time for which such al¬ 
lowance is intended, alimony is divided into two 
separate and distinct classes: Temporary alimony 
or alimony pendente litc, which is payable during 
the pendency of the suit, and permanent alimony, 
which is payable after the termination of the suit 
during the joint lives of the parties.25 In either 


property, and to enable wife to live, 
or to recompense her as far as mate¬ 
rial recompense will do so, for inju¬ 
ries or abuse to her person or impair¬ 
ment of her health brought on by 
his conduct during coverture. 

Utah.—^Anderson v. Anderson, 138 P. 
2d 252, 104 Utah 104. 

24.55 Minn.—Swanson v, Swanson, 
46 N.W.2d 878, 233 Minn. 354— 
Wilcox v. Wilcox, 24 N.W.2d 237, 
222 Minn. 279—^Warner v. Warner, 
17 N.W.2d 58, 219 Minn. 59. 

Neb.—Prosser v. Prosser, 57 N.W,2d 
173, 156 Neb. 629. 

Tenn.—McClung v. McClung, 198 S. 

W.2d 820, 29 Tenn.App. 580. 

Va.—Cecil v. Cecil, 19 S.E.2d 64, 179 
Va. 274—Hulcher v. Hulcher, 12 S. 

E. 2d 767, 177 Va. 12. 

24.60 Va.—Cecil v. Cecil, 19 S.B.2d 
64, 179 Va. 274—Hulcher v. Hulch¬ 
er, 12 S.E.2d 767, 177 Va. 12. 

24.65 D.C.—^Wheeler v. Wheeler, 188 

F. 2d 31, 88 U.S.APP.D.C. 193. 

Ill.—Buehler v. Buehler, 27 N.B.2d 
466, 373 111. 626. 

Minn.—^Warner v. Warner, 17 N.W. 
2d 58, 219 Minn. 59. 

24.70 Alimony on separation dlstin. 
gnlshed 

Alimony granted after absolute di¬ 
vorce which relieves a husband from 
any legal obligation to support his 
wife, is a judgment for the damages 
which she sustains by the loss of 
such obligation, not merely an order 
determining the amount of such ob¬ 
ligation, as was the case of alimony 
granted by the English ecclesiastical 
courts on decreeing a separation, 
which did not affect a husband’s le¬ 
gal obligations to his wife. 


Mo.—^Nelson v. Nelson, 221 S.W. 1066, 
282 Mo. 412. 

24.75 PI a.—Chesnut v. Chesnut, 33 
So.2d 730, 160 Pla. 83. 

24,80 U.S.—Godchaux v. U. S., D.C. 

La„ 102 P.Supp. 266. 

Cal.—Bradley v. Superior Court In 
and For City and County of San 
Francisco, 310 P.2d 634, 48 C.2d 509. 
Ga.—Jackson v. Jackson, 46 S.E.2d 
483, 203 Go. 296. 

Md,—Schwartzman v. Schwartzman, 
102 A.2d 810, 204 Md. 125—Olcs 
Envelope Corp. v. Olcs, 65 A.2d 899, 
193 Md. 79—Safe Deposit & Trust 
Co. of Baltimore v. Robertson, 65 
A.2d 292, 192 Md. 653. 

N.y.— Bogert v. Watts, 32 N.Y.S.2d 
750, opinion supplemented 33 N.Y. 
S.2d 658, reversed on other grounds 
38 N.Y.S.2d 426, 265 App.Div. 931, 
appeal denied 39 N.Y.S.2d 988, 265 
App.Div. 992. 

Greater obligatloii. 

(1) Alimony constitutes a greater 
obligation than an ordinary debt, be¬ 
cause delinquent husband is not enti¬ 
tled to claim his statutory exemp¬ 
tions against an execution for alimo¬ 
ny nor does a discharge in bankrupt¬ 
cy release bankrupt from liability for 
alimony. 

Ky.—Gibson v. Stiles, 240 S.W.2d 609. 

(2) While alimony is not a debt in 
sense that a discharge thereof can be 
obtained in bankruptcy, it is of high¬ 
er degree than an ordinary contrac¬ 
tual obligation. 

Miss.—Schaffer v. Schaffer, 46 So.2d 
443, 209 Miss. 202. 

Zilabmty for debts 
While duty of husband to provide 
for wife’s support may make him an- 
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swerable in a suit at law for debts 
incurred for necessaries, such a lia¬ 
bility cannot be made basis of alimo¬ 
ny, for alimony is not a debt, and 
court has no authority to convert 
debts into alimony. 

Md.—Dougherty v. Dougherty, 48 A. 
2d 451, 187 Md. 21. 

25- Cal.—^Wilson v. Superior Court 
in and for City and County of San 
Francisco, 189 P.2d 266, 31 C.2d 458. 

Falk v. Falk, 120 P.2d 724, 48 G. 
A.2d 780. 

Ga.—Jackson v. Jackson, 46 S.E.2d 
483, 203 Ga. 296. 

Neb.—Graham v. Graham, 284 N.W. 
280, 135 Neb. 761. 

N.J.—isserman v. Isserman, 93 A.2d 
571, 11 N.J. 106. 

N.O.—Livingston v. Livingston, 70 
S.E.2d 480, 235 N.C. 616—Corpus 
Jtirls Secundum cited in Stanley v. 
Stanley, 37 S.E.2d 118, 120, 226 N. 
C. 129. 

S.C.—Corpus Juris quoted in Hornsby 
V. Hornsby, 198 S.B. 29, 31, 187 S.C. 
463. 

19 C.J. p 202 note 11. 

Distinction with respect to marital 
status 

With rtfspect to temporary alimony, 
parties stand before court in con¬ 
tinued relation to each other of hus¬ 
band and wife; but with respect to 
alimony allowed and to be paid after 
divorce from bonds of matrimony, 
they .stand before court in such sta¬ 
tus that legal liability of divorced 
husband to pay permanent alimony is 
in nature of an obligation or a duty 
to a stranger. 

Pla.— Du8.s V. Duss, 111 So. 382. 92 
Fla. 1081. 
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case the purpose is to enforce the husband’s legal 
duty to provide for the support of the wife.26 a 
statutory allowance which is authorized on the 
granting of a divorce to a wife for the offense of 
the husband is different from alimony proper, as 
that term has been defined.27 

While the determination of whether particular 
payments are alimony or are not alimony does not 
depend on what they are called in the divorce de¬ 
cree,27.5 such designation must control in the absence 
of facts on which to decide otherwise.27.io 

''Separate maintenanceallowance where di¬ 
vorce not sotight. As discussed in Husband and 
Wife §§ 608-629, in many jurisdictions courts have 
authority to make an allowance to a wife who is 
living separate and apart from her husband, without 
being legally separated or divorced, which allowance 
has come to be known as alimony ;28 and “alimony^" 
and “separate maintenance” have been held to be 
synonymous.28.6 However, it has also been said 
that such allowance is not alimony as that term is to 
be understood in divorce statutes,29 and that a de¬ 
cree for alimony is different from a decree for sep¬ 
arate maintcnancc.29-5 Alimony in its broadest 
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sense has been held to include an allowance which 
the court compels a husband to pay to his wife where 
they are not living apart, but the husband is guilty 
of neglect and misconduct.^® 

In some cases provision for alimony in a sepa¬ 
ration action proceeds on a different theory than an 
award of alimony in an action for absolute di- 
vorce,2®*5 in that in the separation action there is 
the recognition of the obligation of the husband to 
support his spouse in the continuing marital sta- 
tus,2®.io while in the action for absolute divorce the 
alimony is a substitute for the rights of the inno¬ 
cent wife, which the decree of absolute divorce 
terminates and extinguishes in the future.20-i5 

Allowance for support of children. While some 
cases hold that the allowance which a husband is 
compelled to pay to his children is, strictly speaking, 
not to be classed as, and is distinguishable from, 
alimony,3l others take a different view,-32 and, 
taken in a broad sense, the term ^^alimony” covers 
an award made for the support of minor children.32.5 
An allowance order to be paid by the husband to the 
wife for the support of herself and a minor child 


Classes of allowances luider statutes 
Under statute so providing, allow¬ 
ances to a wife pending suit for di¬ 
vorce and decree for alimony are of 
several classcH, first, the statutory 
allowance for maintenance pending 
the suit, second, the allowance for 
maintenance hy alimony after sep¬ 
aration when no divorce has been 
granted, such allowance being grant¬ 
ed under the origlna.1 chancery juris¬ 
diction and the decree kept within 
the control of the court, and, third, 
the allowsne(‘ to the wife on decree 
of divorce taking into consideration 
the value of tho estates of the re¬ 
spective parties and the condition of 
the family, tho allowance to be as lib¬ 
eral as the husband’s estate will per¬ 
mit, where the divorce is for his mis¬ 
conduct. 

Ala.—Ortman v. Ortman, 82 So. 417, 
203 Ala. 3C7. 

Necessity for bringing suit 

Wife, deserted by husband, mu.st 
elect between htT statutory remedies 
for compelling him to providtt for her 
support by bringing dt^sertion pro¬ 
ceedings or divorce suit. 

Va.—Wright v. Wright, 178 S.B. 884, 
164 Va. 245. 

26. Mass.—Hollins v. Gould, 138 N. 
B. 815, 244 Ma.s.s. 270. 

27. Cal.—Calhoun v. Calhoun, 183 P. 
2d 922, 81 C.A.2d 297—Honey v. 
Honey, 214 P. 260, 60 O.A. 769. 

27.5 Md.—Bart v. Bart, 36 A.2d 125, 
182 Md. 477. 

27.10 Md.—Bart v. Bart, supra. 


23. N.C.—Corpus Juris quoted in 
Dyer v. Dyer, 194 S.B. 278, 280, 212 
N.C. 620. 

S.D.—Murphy v. Murphy, 228 N.W. 
464, 56 S.D. 355. 

19 C.J. p 203 note 26—30 C.J. p 1071 
note 83. 

28.5 Ariz.—Gillespie v. Gillespie, 242 
P.2d 837, 74 Ariz. 1. 

K.I.—Gilbert v. Hayward, 92 A. 626, 
37 H.I. 303. 

29. Minn.—Stephen v. Stephen, 113 
N.W. 913, 102 Minn. 301. 

29.5 N.J.—Isserman v. Isserman, 93 
A.2d 571, 11 N.J. 106. 

Decrees for alimony and separate 
maintenance distinguished 
Decree for alimony in divorce pro¬ 
ceeding is adjudication of wife’s 
property rights in husband’s estate, 
and is different from such decree in 
separate maintenance action which 
is to provide for wife while she lives 
apart from husband without fault 
during continuance of marital rela¬ 
tionship. 

Ala.—^Atkinson v. Atkinson, 170 So. 
198, 233 Ala. 125. 

30. Mass.—Bucknam v. Bucknam, 
67 N.B. 343, 176 Mass. 229, 49 L.R. 
A. 736. 

19 C.J. p 203 note 28. 

30.5 N.Y.—Sacknoff v. Sacknoff, 115 
N.y.S.2d 414, 203 Misc. 86. 

30.10 N.Y.—Sacknoff v. Sacknoff, su¬ 
pra. 

30.15 N.Y.—Sacknoff v. Sacknoff, su¬ 
pra. 


31. Iowa.—Corpus Juris Secundum 
cited in Davis v. Davis, 67 N.W.2d 
666, 576, 246 Iowa 262—Brin v, 
Brin, 37 N.W.2d 261, 240 Iowa 659. 

Ohio.—^Pretzinger v. Pretzinger, 15 
N.E. 471, 45 Ohio St. 452, 4 Am.S.H. 
542. 

Klump V. Klump, 121 N.E.2d 273, 
96 Ohio App. 93—Aukland v. Auk- 
land, App., 31 N.B.2d 731, appeal 
dismissed 26 N.E.2d 449, 136 Ohio 
St. 396. 

19 C.J. p 203 note 30. 

Maine statute with respect to ali¬ 
mony treats alimony as provision for 
maintenance of wife, and not neces¬ 
sarily for support of such children as 
may be confided to her care and cus¬ 
tody. 

Me.—White v. Shalit, 1 A.2d 765, 136 
Me. 65. 

32. Neb.—Graham v. Graham, 284 
N.W. 280, 135 Neb. 761. 

N.Y.—Application of Dunaway, 22 N. 

Y.S.2d 69, 174 Misc. 735. 

19 C.J. p 203 note 31. 

32.5 U.S.—Goggans v. Osborn, C.A. 

Alaska, 237 F.2d 186. 

Iowa.—Brin v. Brin, 37 N.W.2d 261, 
240 Iowa 659. 

N.Y.—In re Johnson’s Estate, 56 N. 
Y.S.2d 771, 185 Misc. 352, affirmed 
69 N.Y.S.2d 604, 270 App.Div. 793, 
affirmed 67 N.B.2d 260, 295 N.Y. 
857. 

Or.—^Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494—Cogswell v. Cogswell, 
167 P.2d 324, 178 Or. 417—State ex 
rel. Casey v. Casey, 153 P.2d 700, 
175 Or. 328, 172 A.L.R. 862. 
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is none the less alimony because of the imposition 
on the wife of the duty to support the child.^S-io 

Division of property. While in some jurisdic¬ 
tions, as discussed infra §§ 291-302, courts are au¬ 
thorized by statutes to make an equitable division 
of the property of the parties to divorce proceed¬ 
ings, and in some jurisdictions alimony is awarded 
to effect a settlement of the property rights of the 
parties,32.l5 and the term ‘'alimony” has been used 
in some instances to designate the amount allowed 
a divorced wife in settlement of property rights,32.20 
and it has been held that alimony is not only sup¬ 
port for a divorced wife but also an equitable di¬ 
vision of the property,32.25 jn general this division 
of property is an essentially different thing from the 


awarding of alimony,33 which does not contemplate, 
and is not to be considered as, a property settlement 
on the dissolution of the marriage.34 Alimony is 
not based on any theory of the equal division of 
property or income.34.5 

The basic difference between alimony and division 
of property is that division of property simply de¬ 
termines the ownership of property between hus¬ 
band and wife,34.l0 while alimony primarily per¬ 
tains to support and maintenance.34.i5 Moreover, 
a division of property is made while the marriage 
relation continues in existence, and is in a sense a 
substitute for separate maintenance or temporary 
alimony.34.20 Furthermore, alimony may exceed 


32.10 Wis.—Weihert v. Weihert, 61 
N.W.2d 890, 265 Wis. 438. 

32.15 Ind.—Shula v. Shula, 132 N. 

E. 2d 612, 235 Ind. 210. 

32.20 Iowa.—Brin v. Brin, 37 N.W. 

2d 261, 240 Iowa 659. 

Or.—Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494. 

32.25 Neb.—De Waal v. De Waal, 29 
N.W.2d 371, 148 Neb. 756. 

Element for consideratioxL 
Alimony is commonly regarded as 
allowance to wife on termination of 
marital relation by divorce, but it 
also includes as element for consid¬ 
eration adjustment of property rights 
on equitable division. 

N.H.—^Fowler v. Fowler, 84 A.2d 836, 
97 N.H. 216. 

Object of pennaaeat aUowaaces to 
wife for support is to make an equi¬ 
table apportionment between parties. 
Cal.—Lioeb v. Loeb, 190 P.2d 246, 84 
C.A.2d 141. 

Xa Ohio division of husband's prop¬ 
erty is regarded as alimony, al¬ 
though a distinction is made between 
award of lump sum and .so-called 
pension. 

Ohio.—Madden v. Madden, 5 Ohio N. 
P.,N.S., 693, reversed on other 

grounds 11 Ohio Cir.Ct.,N.S., 238, 21 
Ohio Cir.Dec. 30. 

33. Ark.—Blrnstlll v. Birnstlll, 234 
S.W.2d 757, 218 Ark. 130. 

Colo.—Corpus Juris Secundum cited 
la Shreyer v. Shreyer, 148 P.2d 
1003, 1004, 112 Colo. 281. 

Iowa.—Brin v. Brin, 37 N.W.2d 261, 
240 Iowa 659. 

Kan.—Paul v. Paul, 326 P.2d 283, 183 
Kan. 201—^Fincham v. Fincham, 255 

F. 2d 1018, 174 Kan. 199—Hardesty 
V. Hardesty, 222 P. 102, 115 Kan. 
192. 

Mich.—Mesler v. Jackson Cir. Judge, 
164 N.W. 63, 188 Mich. 195. 
Minn.—Anich v. Anlch, 14 N.W.2d 
289, 217 Minn. 269. 

Mont.—Stefonlck v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211 . 


Neb.—Prosser v, Prosser, 67 N.W.2d 
173, 156 Neb. 629. 

Wis.—Brackob v. Brackob, 54 N.W.2d 
900, 2G2 Wis. 202. 

19 C.J. p 203 note 33. 

«Permaaeat alimony” is not a sum 
of money, or specific portions of hus¬ 
band's estate given absolutely to 
wife, but is a continuous allotment 
of sum payable at regular periods 
for her support from year to year in 
nature of an obligation to a stranger. 
Fla.—Welsh v. Welsh, 35 So.2d 6, 160 
Fla. 380—Heckes v. Heckos, 17C So. 
641, 129 Fla. 663—Phelan v. Phel¬ 
an, 12 Fla, 449, 456. 

Arrangement in lieu of division of 
property 

(1) Statute authorizing court in di¬ 
vorce proceeding to grant an allow¬ 
ance out of estate of husband is more 
strictly an arrangement in lieu of a 
division of estate of parties, an al¬ 
lowance passing in absolute right as 
a permanent provision for her sup¬ 
port. 

Ala.—Smith v. Smith, 39 So.2d 230, 
251 Ala. 694. 

(2) Alimony is in lieu of division 
of property so far as it is from exist¬ 
ing estate or charged on existing es¬ 
tate. 

Ala.—^Epps V. Epps, 120 So. 150, 218 
Ala. 667. 

Particular payments held alimony, 
not property division 
Where divorce Judgment provided 
that terms of “property settlement" 
were approved and that, in accord¬ 
ance therewith, husband should pay 
to wife, as and for “alimony," two 
hundred dollars a month until further 
order of court, but in no case after 
death of wife, and that in case of 
variation of ten points in standard 
price index either party could apply 
to court for adjustment in amount of 
“alimony," two hundred dollars 
monthly payment to wife was “ali¬ 
mony" and not “final division of prop¬ 
erty." 


Wis.—In re Traver's Estate, 87 N.W 
2d 269, 2 Wis.2d 509. 

Particular provisions held uot for 
alimony 

In action for divorce, order of 
court that wife convey to her hus¬ 
band her interest in home which was 
owned by husband and wife as ten¬ 
ants by entireties did not award hus¬ 
band alimony. 

Ind.—^Wallace v. Wallace, 110 N.E. 
2d 614, 123 Ind.App. 464, rehearing 
denied 111 N.B.2d 90. 

34. Cal.—Bradley v. Superior Court 
In and For City and County of San 
Francisco, 310 P.2d 634, 48 C.2d 
509. 

Md,—Oourson v. Courson, 129 A.2d 
917, 213 Md. 183. 

Mont.—State ex rel. Tong v. District 
Court of Second Judicial Dlst. in 
and for Silver Bow County, 96 P. 
2d 918, 109 Mont. 418. 

Va.—^Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

34.5 Mass.—England v. England, 107 
N.E.2d 30, 329 Mass. 763. 

34.10 Kan.—Paul v. Paul, 326 P.2d 
283, 183 Kan. 201—Fincham v. Pin- 
cham, 256 l>.2d 1018, 174 Kan. 199— 
Hardesty v. Hardesty, 222 P. 102, 
115 Kan. 192. 

34.15 Cal.—^Bradley v. Superior 

Court In and For City and County 
of San Francisco, 310 P.2d 634, 
48 C.2d 509. 

Kan.—Paul v. Paul, 326 P.2d 283, 
183 Kan. 201—Fincham v. Fincham, 
255 l'.2d 1018, 174 Kan. 199—Har¬ 
desty V. Hardesty, 222 P. 102, 115 
Kan. 192. 

Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183. 

Minn.—^Anich v. Anich, 14 N.W.2d 
280, 217 Minn. 259. 

34220 Kan.—Paul v. Paul, 326 P.2d 
283, 183 Kan. 201—Fincham v. Fin¬ 
cham, 266 P.2d 1018, 174 Kan. 199— 
Hardesty v. Hardesty, 222 P. 102, 
115 Kan. 192. 
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the value of the husband’s real and personal proo- 
erty.34-25 

Statutory provisions relating to alimony are not 
repealed by a statute providing for the division of 
property and repealing all laws in conflict with it.35 

Whether a division of property precludes alimony 
or whether both can be granted is discussed infra 
§ 233 a. 

(2) Temporary Alimony 

strictly speaking, temporary alimony is the allowance 
Which the husband may be compelled to pay the wife 
pendente llte, where she sues for divorce or separation or 
defends a suit brought by him, to enable her to maintain 
or defend such action. 

Strictly speaking, temporary alimony, or alimony 
pendente lite, is that allowance which the husband 


may be compelled, pendente lite, to pay his wife, who 
prosecutes a suit for divorce or separation, or de¬ 
fends and answers where the proceedings are insti¬ 
tuted by him.36 It differs somewhat in character 
from support,36.5 in that, while temporary alimony 
makes provision for support of the wife during the 
divorce or separation proceeding,36.i0 it generally 
includes an allowance to cover the wife’s expenses 
in prosecuting or defending the action^^ also known 
as ‘‘suit money and it frequently includes at¬ 
torneys’ fees.^8.5 It has been held that alimony pen¬ 
dente lite and attorneys’ fees granted a wife in a 
divorce action are in the nature of costs.^^-i® 

Purpose of temporary alimony. The purpose of 
temporary alimony, and of the statutes providing 
therefor, have been variously stated as being to en- 


34.25 Neb.—^Prosser v. Prosser, 67 
N.W.2d 173, 156 Neb. 629. 

35. Ark.—^Williams v. Williams, 234 
S.W. 169, 150 Ark. 319. 

36. Cal.—^Wilson v. Superior Court 
in and for City and County of San 
Francisco, 189 P.2d 266, 31 C.2d 458. 

Fla.—Floyd v. Floyd, 108 So. 896, 91 
Fla. 910. 

Ga.—^Moeks v. Meeks, 74 S.E.2d 861, 
209 Ga. 688. 

La.—Cotton v. Wright, 190 So. 666, 
193 La. 620. 

Wash.—Davis v. Davis, 130 r.2d 355, 
15 Wa.sh.2d 297. 

19 C.J. p 202 note 13. 

Nature of allowajoice 

(1) Temporary alimony allowed a 
wife is not in the nature of a judg¬ 
ment, but merely an interim provi¬ 
sion for her support and that of any 
children. 

N.Y.—Surut V. Surut, 181 N.Y.S. 631, 
191 App.Div. 570. 

(2) Temporary "alimony" is not a 
"property right" or “del)t" in any 
exact sense, but is the means provid¬ 
ed by the statet for the preservation 
of the family, and may be granted by 
the trial court, in view of applicant’s 
needs. 

Tex.—Russell v. Russell, Civ.App., 79 
S.W.2d 639. 

(3) Alimony pendente lite awarded 
wife does not constitute a debt due 
to wife but is rather a speciiic meas¬ 
urement of husband’s general duty 
to support wife. 

N.Y.—Bishop v. Bishop, 119 N.Y.S.2d 
172, 204 Misc. 128. 

Wife lias no vested right to receive 
temporary alimony as long as pro¬ 
ceedings remain in fleri. 

Fla.—Duss V. Duss. Ill So. 382. 92 
Fla. 1081. 

Pounded on marital obUgatlon 
Alimony paid to a wife pending a 
suit for divorce arises from the mar¬ 


riage relation and the duty of hus¬ 
band to support her. 

Ala.—^Ex parte Tranum, 60 So.2d 447, 
256 Ala. 143—Ex parte Phillips, 22 
So.2d 611, 247 Ala. 94—Ex parte 
Austin, 16 So.2d 710, 245 Ala. 22. 
La.—Player v. Player, 110 So. 332, 
162 La. 229. 

19 C.J. p 202 note 18 [b]. 

36.5 Pa.—Wargo v. Wargo, 136 A.2d 
163, 184 Pa.Super. 687. 

Young V. Young, Com.Pl., 26 Leh. 
L.J. 377. 

36,10 Mo.—^Howard v. Howard, App., 
300 S.W.2d 853—Noll v. Noll, App., 
286 S.W.2d 58. 

Ohio,—Beach v. Beach, 134 N.E.2d 
162, 99 Ohio App, 428. 

MSTocessarles” 

Word "support" within statute, 
providing for order requiring hus¬ 
band to pay sum necessary for wife’s 
support during pendency of divorce 
or separation action, means supply 
of necessaries, which are not limit¬ 
ed to food, clothing, and a habita¬ 
tion. 

N.Y.—^Application of Kaufman, 70 N. 
Y.S.2d 736, 272 App.Div. 323, af¬ 
firmed 78 N.E.2d 611, 297 N.Y. 814. 
Boiler v. Crider, 31 N.Y.S.2d 987. 

37. Ga.—Pinch v. Finch, 97 S.E.2d 
676, 213 Ga. 199. 

Mo.—^Howard v. Howard, App., 300 
S.W.2d 853. 

N.J.—Streitwolf v. Streitwolf, 43 A. 

904, 08 N.J.Bq. 570, 45 L.R.A. 842. 
Ohio.—Beach v. Beach, 134 N.E.2d 
162, 99 Ohio App. 428. 

Wash.—Davis v. Davis, 130 P.2d 355, 
16 Wash.2d 297. 

19 C,J. p 202 note 14. 

38. Mo.—^Howard v. Howard, App., 
300 S.W.2d 863—Noll v. Noll, App., 
286 S.W.2d 58—Motley v. Motley, 
67 S.W. 741, 93 Mo.App. 473. 

19 C.J. p 202 note 16—60 C.J. p 1003 
notes 95-97. 


38.5 Ala.—^Higgins v. Higgins, 130 
So. 677, 222 Ala. 44—McEvoy v. 
McEvoy, 106 So. 602, 214 Ala. 112, 
45 A.L.R. 935. 

Farrell v. Betts & Betts, 81 Sa 
188, 16 Ala.App. 668. 

Fla.—Orr v. Orr, 192 So. 466, 141 
Fla. 112—Smith v. Smith, 107 So. 
257, 90 Fla. 824. 

Ga.—Pinch v. Pinch, 97 S.E.2d 576, 
213 Ga. 199—Thomas v. Smith, 194 
S.E. 502, 185 Ga. 243. 

Mo.—Howard v. Howard, App., 300 
S.W.2d 853—Noll v. Noll, App., 286 
S.W.2d 68. 

N.Y.—^Application of Kaufman, 70 N. 
Y.S.2d 736, 272 App.Div. 323, af¬ 
firmed 78 N.B.2d 611, 297 N.Y. 814. 
Ohio.—Beach v. Beach, 134 N.E.2d 
162, 99 Ohio App. 428. 

Attorueys’ fees treated as part of 
alimony 

Tenn.—^Humphreys v. Humphreys^ 
281 S.W.2d 270, 39 Tenn.App. 99. 

Ditriusio part of temporary alimony 
Attorney’s fees in favor of wife 
against husband in divorce and ali¬ 
mony proceedings are not allowed 
as such; they are allowed as in¬ 
trinsic part of alimony awarded for 
purpose of enabling wife to contest 
issues between herself and her hus¬ 
band. 

Ga.—Summers v. Summers, 94 S.E.2d 
726, 212 Ga. 614—^Harrison v. Har¬ 
rison, 65 S.E.2d 173, 208 Ga. 70. 

integral part of allowance 
An allowance to wife for solicitor’s 
fee in her suit for divorce from bed 
^d board or legal separation is but 
integral part of allowance for main¬ 
tenance of herself and spouse's minor 
children. 

Ala.—Torme v. Torme, 38 Sa.2d 497, 
251 Ala. 521—Lyall v. Lyall, 35 
So.2d 550, 250 Ala. 635. 

38.10 Ala.—Ex parte Eubank, 89 So, 
656, 206 Ala. 8. 
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able the wife to maintain or defend the principal 
action,38-15 that is, properly to present her cause of 
action or defense,38.20 to afford her the means of 
contesting the issucs,38.25 to place the wife on an 
equal footing with her husband for her support and 
her maintenance of the divorce proceeding,88.30 to 
provide her with an income during the pendency of 
the action in order that she may not be put at a 
disadvantage financially by reason of her having 
brought the action or being required to defend 
it^38.35 to provide for the maintenance of the spouse 
as long as the status of the parties is in litiga- 
tion,38.40 and to enable the wife to live substantially 
in her accustomed manner pending the disposition 
of the action, and to provide her with necessary 
funds properly to litigate her side of the contro- 

versy.38-46 


27A C.J.S. 

Allowance for support of children. An allowance 
for the support of children pending an action for 
divorce has been classed as alimony pendente lite.39 

(3) Permanent Alimony 

Permanent alimony, which is an award made in con¬ 
junction with the determination of the merits of the ac¬ 
tion, is an allowance which the husband is compelled to 
pay the wife for her support and maintenance where 
there exists between them a legal separation or divorce. 

Permanent alimony is an award made in con¬ 
junction with the determination of the merits of 
the action,39*50 and, in its strict sense, may be de¬ 
fined to be an allowance which a court compels a 
husband to pay to a wife for her support and main¬ 
tenance where there exists between them a legal 
separation or divorce.'*® The function of perma¬ 
nent alimony is to provide support to the wife, as 


38.15 Pa.—^Wargo v. Wargo, 136 A. 
2d 163, 184 Pa.Super. 587—Hanson 
V. Hanson, 110 A.2d 750, 177 Pa. 
Super. 384—Rutherford v. Ruther¬ 
ford, 32 A.2d 921. 152 Pa.Super. 517. 

Young V. Young, Com.Pl., 26 Leh. 
L.J. 377. 

Slanilar statements 

(1) Statute providing for allowance 
of alimony and counsel fees on bring¬ 
ing an action for separation or di¬ 
vorce was enacted to provide means 
with which a wife might defend her 
honor, status, home, etc., because she 
was ordinarily without resources. 
N.Y.—^Dowsey v. Dowsey, 43 N.Y.S.2d 

464, 181 Misc. 253. 

(2) Purpose of statute authorizing 
granting to a wife of counsel fees 
and alimony is to make it possible 
for indigent wife to have access to 
court through a specified matrimonial 
action. 

ISr.Y.— Shuart v. Shuart, 51 N.y.S,2d 
359, 183 Misc. 270. 

38.20 Cal.—Sweelcy v. Sweeley, 170 
P.2d 469. 28 C.2d 389. 

Mo.--Hill V. Hill, App., 236 S.W,2d 
394. 

38.25 Ga.—Fried v. Pried, 80 S.E.2d 
796, 210 Ga. 457—Coleman v. Cole¬ 
man, 52 S.E.2d 438, 205 Ga. 92— 
Huggins V. Huggins, 44 S.E.2d 778, 

202 Ga. 738. 

Slanilar statement 

A provision for temporary alimony, 
as distinguished from award of 
permanent alimony, is designed to 
meet exigencies arising out of do¬ 
mestic crisis of pending proceeding 
for divorce, and takes into account 
peculiar necessities of wife and pro¬ 
vides her means with which to con¬ 
test all of Issues between herself 
and husband. 

Ga.—Childs v. Childs, 45 S.B.2d 418, 

203 Ga. 9. 

38.30 Colo.—Bieler v. Bieler, 272 P. 
2d 636, 130 Colo. 17. 


38.35 Pa.—Kordich v. Kordlch, 125 
A.2d 471, 182 Pa.Super. 132. 
Similar statement 

Term “pendente lite" means “dur¬ 
ing the pendency of the litigation,” 
and order granting wife, suing for 
divorce, temporary alimony or sup¬ 
port money pendente lite, is intended 
to provide support and maintenance 
for wife and spouses* minor children 
during such period and until final 
adjudicntlon of parties* property 
rights by final divorce decree. 

Minn.—^Richardson v. Richardson, 15 
N,W.2d 127, 218 Minn. 42, 154 A. 
L.R. 526. 

38.40 Ohio.—Teske v. Teske, App., 
80 N.E.2d 517, appeal dismissed 80 
N.E.2d 677, 150 Ohio St. 12U. 
Support, not share of income, as 
purpose 

Only purpose of award of tempo¬ 
rary alimony to wife in divorce ac¬ 
tion is support and it is not a means 
of allowing wife a proportionate 
share of her husband's income. 
Ohio.—Stone v. Stone, 122 N.E.2d 
404, 98 Ohio App. 240. 

38.45 Cal.—Forrest v. Forrest, 271 
P.2d 70, 125 C.A.2d 674—Hernheim- 
er v. Bernheimer, 230 P.2d 17, 103 
C.A.2d 643—Heller v. H«*ner, 3 5)9 
P,2d 44, 88 C.A.2d 003—Whelan 
V. Whelan, 197 P.2d 361, 87 C.A,2d 
690—Lioeb V. Loeb, 190 P.2d 246, 
84 C.A.2d 141. 

39. N.J.—Streltwolf v. Streltwolf, 
43 A. 904, 58 N.J.Bq. 570, 45 L.R. 
A. 842. 

39.50 Cal.—Wilson v. Superior Court 
in and for City and County of San 
Francisco, 189 P.2d 266, 31 C.2d 
458. 

40. Conn.—Christiano v, Christiano, 
41 A.2d 770, 131 Conn. 589. 

Fla.—^Jacobs v. Jacobs. 60 So.2d 169— 
Welsh V. Welsh, 35 So.2d 6, 160 
Fla. 380. 


Ga.—^Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488. 

Iowa.—^Duvall v. Duvall, 244 N.W. 

718, 215 Iowa 24, 83 A.L.R. 1242. 
Mich.—Shafer v. Shafer, 241 N.W. 
144, 257 Mich. 372. 

N.H.—Fowler v. Fowler, 84 A.2d 836, 
97 N.H. 216. 

N.Y.—Panarella v. Panarella, 134 N.Y. 
S.2d 440—Mondella v. Mondella, 132 
N.y.S.2d 62. 

Ohio.—Baker v. Baker, 21 Ohio Cir. 
Ct.,N.S., 690. 

Okl.—^Dobry v. Dobry, 220 P.2d 698, 
203 Okl. 327. 

Wash.—^Valaer v. Valaer, 277 P.2d 
326, 46 Wash.2d 665. 

W.Va.—Burdette v. Burdette, 163 S. 

E. 150, 109 W.Va. 95. 

19 C.J. p 202 note 18. 

Similar defiultlous 

Ark.—^Erwin v. Erwin, 14 S.W.2a 
1100, 170 Ark. 192. 

Fla.—Bredin v. Bredin, 89 So.2d 363. 
Hawaii.—Miller v. Cooke Trust Co., 
33 Hawaii 690. 

La.—Fortier v. Gclpi, 197 So. 138, 
195 La. 449. 

Mo.—^i:)iekey v. Dickey, App., 132 S. 
W.2d 1026. 

N.J.—Herman v. Herman, 5 A.2d 768, 
17 N.J.Misc. 127—^I»armly v. Parm- 
ly, 1 A.2d 646, 16 N.J.Misc. 447, 
afilrmed 5 A.2d 789, 126 N.J.Ea. 
645. 

N.Y.—Rogert V. Watts, 32 N.Y.S.2d 
750, opinion suplemented 33 N.Y.S. 
2d 658, reversed on other grounds 
38 N.Y.S.2d 426, 265 App.Div. 931, 
appeal denied 39 N.T.S.2d 988, 266 
App.Div. 992. 

Wash.—Boudwin v. Boudwin, 298 P. 

337, 162 Wash. 142. 

W.Va.—Watson v. Watson, 168 S.B. 

373, 113 W.Va. 267. 

19 C.J. p 202 note 18 [a]. 

Other deflnitlo&s 

(1) “Permanent alimony is that 
provision which the law makes for 
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discussed infra § 228, and it is a substitute for the 
wife’s marital rights to support.40.5 However, in at 
least one jurisdiction alimony is awarded for the 
purpose of making a present and complete settle¬ 
ment of the property rights of the parties,40-io 
and it does not include future support for the 
wife,40.i5 nor is it intended as a medium for pro¬ 
viding financial compensation for injured sensitivi¬ 


ties during marriage.^0*20 

The word “divorce,” as used in the above defini¬ 
tion, includes both a divorce from the bonds of mat¬ 
rimony and a divorce from bed and board.^^ Origi¬ 
nally, alimony was confined to cases of divorce 
from bed and board and this was because its 
purpose always has been to enforce the duty of sup¬ 
port owed by the husband to the wife,43 and, as 


the support of the wife, or of her 
who was the wife, out of the estate 
of the husband after separation, in 
lieu of his common-law obligation 
to support her as his wife, if they 
should have continued living to¬ 
gether/’ 

S.D.—Guinter v. Guinter, 37 N‘.W.2d 
452, 453, 72 S.D. 554—Meile v. Meile, 
16 N.W.2d 453, 454, 70 S.D. 115— 
Tuttle V. Tuttle, 128 N.W. 695, 697, 
26 S.D. 545. 

(2) “Alimony” awarded wife is 
a provision for her support during 
spouses* joint lives or as long as they 
live separately, where husband re¬ 
fuses to give it or his improper con¬ 
duct compels wife to separate from 
him. 

Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183. 

^^ainteotance” and ‘^enuanent ali¬ 
mony” 

(1) Words “alimony” and “mainte¬ 
nance” have always had a technical 
signidcation and are regarded as an¬ 
nuities a futuro. 

N.J.—^Joseph Harris & Sons, Inc. v. 
Van Loan, 129 A.2d 671, 23 N.J. 
466. 

(2) “Maintenance” and “permanent 
alimony” are synonymous terms, and 
constitute an allowance in money to 
be recovered from the one in fault 
for support of Innocent party. 

Or.—Phy v. Phy, 236 P. 761, 116 Or, 

31, 42 A.L.11. 58R, rehearing denied 
240 P. 237, 116 Or. 31. 

B.I.—Gilbert v. Hayward, 92 A. 626, 
37 R.I. 303. 

19 C.J. p 202 note 18 [b]. 

(3) Support and maintenance rep¬ 
resents duty of support owed by a 
husband to wife during such time 
as they are legally separated during 
existence of marital relationship, 
while alimony, in its technical sense, 
is purely statutory and is an expres¬ 
sion of the continuing duty of support 
which a husband owes his wife, and 
of which he is not permitted to ab¬ 
solve himself by his own misconduct, 
although that misconduct brings 
about dissolution of marriage. 

N.J.—Isserman v. Isserman, 93 A.2d 
671, 11 N.J. 106. 

(4) However, it has also been held 
that term “alimony” in a divorce de¬ 
cree means allowance made by court 
for support of divorced wife herself, 
and term “maintenance” in a divorce 


decree has reference to support of 
minor child or minor children of 
marriage, even though payments are 
made to divorced wife. 

Mo.—^Marley v. Marley, 204 S.W.2d 
261, 356 Mo. 870. 

Goodwin v. Goodwin. App., 277 
S.W.2d 850—Hagemann v. Pinska, 
37 S.W.2d 463, 225 Mo.App. 621. 
Allowance of agreed amonnt not 
mony 

Where court, in wife’s divorce suit, 
pursuant to agreement of parties or¬ 
dered husband to pay wife weekly 
allowance of a certain sum during 
her life, award was not of “alimony,” 
as recognized in Maryland. 

Md.—^Marshall v. Marshall, 163 A. 874, 
164 Md. 107—^Newbold v. Newbold, 
104 A. 366, 133 Md. 170. 
xrnder statutes 

(1) Term “alimony,” as used in 
statutes, must be given its already 
established meaning and be deemed of 
same nature as alimony of unwritten 
law so far as conformable to letter 
and spirit of statute as a whole. 

Mo.—^Nelson v. Nelson, 221 S.W. 1066, 

282 Mo. 412. 

(2) Under some statutes, there is 
no such thing as permanent alimony. 
It is “allowance” or “permanent al¬ 
lowance” for maintenance; and the 
term “alimony” used in a divorce 
decree is an “allowance” for wife’s 
support. 

S.D.—Shoop V. Shoop, 237 N.W. 904, 
58 S.D. 593. 

19 C.J. p 202 note 18 [d]. 

40.5 Minn.—Loth v. Loth, 35 N.W.2d 
542, 227 Minn. 387, 6 A.L.R.2d 176 
—Wilcox v. Wilcox, 24 N.W.2d 237, 
222 Minn. 279—^Warner v. Warner, 
17 N.W.2d 68, 219 Minn. 59. 

N.X.—Phillips V. Phillips, 150 N.T.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.B.2d 738, 2 N.Y.2d 742, 167 N.T.S. 
2d 378—^MacKay v. MacKay, 110 
N.T.S.2d 82, 279 App.Div. 350. 

S.D.—Guinter v. Guinter, 37 N.W.2d 
452. 72 S.D. 554. 

Wash.—Valaer v. Valaer, 277 P.2d 326, 
45 Wash.2d 565. 

40.10 Ind.—Shula v. Shula, 132 N.E. 
2d 612, 235 Ind. 210. 

40.15 Ind.—Shula v. Shula, supra. 
40.20 Ind.—Shula v. Shula, supra. 

41. Xu New Kampshlxe the term 
“alimony,” as used in the constitu¬ 
tion and statutes, means that provi- 
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Sion or allowance which is made to 
a wife on a divorce from the bonds 
of matrimony, and does not embrace 
other classes of cases, as is some¬ 
times the fact in the English prac¬ 
tice. 

N.H.—^Robertson v. Brewer, 190 A. 
709, 88 N.H. 455—Kennard v. Ken- 
nard, 179 A. 414, 87 N.H. 320. 

19 C.J. p 202 note 19 [a]. 

42. Cal.—^Darsie v. Darsie, 118 P.2d 
898, reheard 122 P.2d 64, 49 C.A.2d 
491. 

N.J.—Parmly v. Parmly, 6 A.2d 789, 
125 N.J.Eq[. 545. 

19 C.J. p 202 note 20. 

43. Conn.—Heard v. Heard, 166 A. 
67, 116 Conn. 632. 

La.—Wright v. Wright, 179 So. 866, 
189 La. 539. 

Festervand v. Laster, 130 So. 634. 
15 La.App. 159. 

Minn.—Burton v. Burton, 199 N.W. 
908, 160 Minn. 224—Webber v, Web¬ 
ber, 196 N.W. 646, 167 Minn. 422. 
Neb.—Swolec v. Swolec, 241 N.W. 
771, 122 Neb. 837. 

N.J.—^Frank v. Juvenile and Domestic 
Relations Court of Essex County, 
58 A.2d 601, 137 N.J.Law 364. 

Hughes V. Hughes, 12 A.2d 848, 
18 N.J.Misc. 270—^Levy v. Levy, 9 
A.2d 779, 17 N.J.Misc. 324. 

N.Y.—Fox V. Pox, 188 N.E. 160, 263 
N.Y. 68—Sleicher v. Sleicher, 167 
N.E. 601, 251 N.Y. 366. 

Application of Dunaway, 22 N.Y. 
S.2d 69, 174 Misc. 735—Heafey v. 
Heafey, 254 N.Y.S. 82, 142 Misc. 
147. 

Ohio.—^Lape v. Lape, 124 N.E, 61, 99 
Ohio St. 143, 6 A.L.R. 187. 

Okl.—Commons v. Bragg, 80 P.2d 
287, 183 Okl. 122. 

Or.—Cousineau v. Cousineau, 63 P.2d 
897, 155 Or. 184, 109 A.L.R. 643— 
State V. Hambrecht, 274 P. 507, 128 
Or. 306. 

R.I.—^Brown v. Brown, 138 A. 179, 48 

R. I. 420. 

Tenn.—^Brandon v. Brandon, 135 S.W. 

2d 929, 175 Tenn. 463. 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330—Capell v. Capell, 178 

S. E. 894, 164 Va. 45. 

Wis.—^Littlg V. Littig, 282 N.W. 647, 
229 Wis. 430. 

19 C.J. p 202 note 21. 

Bight to reasonably expected sup¬ 
port 

Permanent alimony is founded on 
wife’s right to such support from 
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formerly a divorce from the bonds of matrimony 
was granted by the ecclesiastical courts only for 
such causes as rendered the marriage void ab initio, 
no duty to support had ever been undertaken.^*^ 

Alimony pension. In some jurisdictions ali¬ 
mony has been said to be in the nature of a pension 
accorded by law to the wife.44-5 

c. Origin and Existence 

Alimony, which is a creature of statute, arises out of 


the marital relation, rests on sound public policy, and is 
founded on the natural and common-law obligation of the 
husband to support his wife. 

Alimony, like divorce, is a creature of statute,^4.50 
and was unknown to the common law.44.55 Alimony 
arises out of the marital relation,44.60 rests on sound 
public policy, 44.65 and is founded not on contract 
or on any consideration moving from the wife to the 
husband, 44.70 but on the natural and legal duty, the 
common-law and statutory obligation, of the husband 
to support his wife,46 which continues as long as 


husband as she would be reasonably 
entitled to expect considering all cir¬ 
cumstances. 

JSTeb.—Hoffmeyer v. Hoffmeyer, 62 N. 
W.2d 138, 157 Neb. 842—Ristow 
V. Ristow, 41 N.W.2d 924, 152 Neb. 
<615—Peterson v. Peterson, 4l N.W. 
2d 847, 162 Neb. 571. 

Derivation of term 

(1) The word “alimony” comes 
from the Latin “alimonia” meaning 
sustenance, and means, therefore, the 
sustenance or support of the wife by 
her divorced husband and stems from 
the common-law right of the wife to 
support by her husband, which right, 
unless the wife by her own miscon¬ 
duct forfeits it, continues to exist 
even after they cease to live together. 
Va.—Eaton v. Davis, 10 S.E.2d 893, 

17C Va. 330. 

(2) “Alimony,” a word derived 
from the Latin word “alere,” moan¬ 
ing to nourish or sustain, commonly 
means all allowances which husband 
by court order pays wife for main¬ 
tenance while they are separated or 
divorced. 

U.S.—^Morriman v. Hawbaker, D.G. 

Ill., 6 P.Supp. 432. 

19 C.J. p 202 note 21 [b]. 

Not an estate 

“Alimony" signifies, not a portion 
of the husband’s estate, but an al¬ 
lowance for wife’s support accord¬ 
ing to husband’s means and their 
condition in life, although resulting 
in division of his estate. 

Mich.—Rltzer v. Ritzer, 220 N.W, 812, 
243 Mich. .106. 

19 C.J. p 202 note 21 [g]. 

Xiability by whom and to whom 
With respect to liability for ali¬ 
mony, marriage being a conlraet, per¬ 
son breaking marriage eon tract must 
answer to party to contract who ha.s 
been wronged. 

Ohio.—Hine v. Hine, 157 N.E. 308, 25 
Ohio App. 120. 

44 . N.J.—Parmly v. Parmly, 6 A.2d 
789, 125 N,J.Eq. 515. 

19 C.J. p 203 note 23. 

44.5 La.—Brown v. Harris, 72 So.2d 
746, 225 La. 320--Relch v. tJrielY, 38 
So.2d 381, 214 La. 673—Russo v. 
Russo, 22 So.2d 671, 208 La. 17— 
Slagle V. Slagle, 17 So.2d 923, 205 
La. 49L 


44.50 Minn.—^Warner v. Warner, 17 
N.W.2d 58, 219 Minn. 59. 

Ohio.—SchifC v. Schiff, App., 48 N.E. 
2d 139. 

Pa.—^Witteman v. Wltteman, Com.ri., 
29 North.Co. 262. 

Wash.—Jones v. Jones, 296 P.2d 1010, 
48 Wash.2d 862, 51 A.L.R. 1403. 
Bight to temporary alimony is de¬ 
pendent on statutory provisions. 

Cal.—Vlshner v. Vishner, 271 P.2d 
68, 125 C.A.2d 667. 

44.55 Wash.—Jones v, Jones, 296 P. 
2d 1010. 48 Wash.2d 862, 54 A.L.R. 
2d 1403. 

44.60 Ill.—Savich v. Savich, 147 N. 
E.2d 85, 12 Ill,2d 464—Magiimia v. 
Maginnis, 163 N.E. 654, 323 HI. 
113. 

Balasa v. Balasa, 136 N.E.2d 594, 
11 Ill.App.2d 103—Banck v. lianck, 
64 N.E,2d 577, 322 lll.App. 369. 

Md.—Schwartssman v. Schwa rtzman, 
102 A.2d 810, 204 MU. 125—Olcs 
Envelope Corp. v. Oles, 65 A.2a 899, 
193 Md. 79. 

Mias.—Felder v. Felder’s Estate, 13 
So.2d 823, 195 Miss, 326. 

Mo.—Bowzer v. Howzer, 166 S.W.2d 
530, 236 Mu.App. 614. 

Teiiii.—J»ewitt v. Pewitt, 240 S.W.2d 
521, 192 Tenn. 227. 

19 O.J. p 202 note 21 Ic], 

An incident of marriage 
Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Burr v. 
Burr, 21 N.W.2d 150, 313 Mieh. 
330. 

44.65 Md.—Sehwartzman v. Sehwartz- 
man, 102 A.2d 810, 204 Md. 125— 
Oh*s Envelope Corp. v. Ulea, 65 A.2d 
899, 193 Md, 79, 

Miss.—Felder v. Felder’s Estate, 13 
So.2d 823, 196 Mias. 326. 

Public’s interest in husband’s obliga¬ 
tion 

Husband’s obligation to provide 
support and maintenance for wife is 
a duty in which public has an inter¬ 
est. and a Judgment based thereon, 
awarding alimony for wife’s future 
maintenance, simply recognizes a con¬ 
tinuation of duty and compels its 
performance. 

Ga,—Joel Bailey Davis, Inc., v. I'oole, 
22 S.E.2d 795, 194 Ga. 824. 

44.70 U.S.—Smith v. Smith, D.C.N. 
Y., 7 P.Supp. 490. 

876 


Ill.—Herrick v. Herrick, 149 N.E. 820 
319 Ill. 146. 

Stewart v. Stewart, 117 N.E.2d 
579, 1 IU.App.2d 283—Walters v. 
W’alters, 94 N.E.2d 726, 341 lll.App. 
561, alllrmed 99 N.E.2d 342, 409 Ill. 
298—Banck v. Banck, 54 N.E.2d 
577, 322 lll.App. 369—Tuttle v. 
Gunderson, 254 lll.App. 552, certio¬ 
rari dismissed 173 N.E. 175, 341 
III. 36. 

N.Y.—Surut V. Surut, 181 N.Y.S. 631, 
191 App.Div. 570. 

Averett v. Averett, 181 N.Y.S. 
645, 110 Misc. 584. 

Or.—Warrington v. Warrington, 83 
l’.2d 479, 160 Or. 77. 

19 C.J. p 202 note 21 [d]. 

Higher obllgatiou 
Obligation to pay alimony is deemed 
by law to be one of higher degree than 
ordinary contractual obligation. 

Ml8.s.—Felder v. Felder’s Estate, 13 
So.2d 823, 195 Miss. 326. 

45. IT.S.—Wetmore v, Markoe, N.Y., 
196 IT.S. 68, 25 S.Ct. 172, 49 L.Ed. 
390, 2 Ann.Cas. 266—Audubon v. 
Shufclt, D.C., 21 S.Ct. 735, 181 U.S. 
675, 46 L.Kd. 1009. 

Ala.—Sims v. Sims, 46 So.2d 25, 253 
Ala. 307, 15 A.L,H.2d 1246. 

Cal.—Bradley v. Superior Court In 
and For City and County of San 
Francisco, 310 l>.2d 634, 48 C.2d 
509. 

Conn.—Shruger v. Shrager, 134 A.2d 
60, 144 CTonn. 483—La Bella v. La 
Bella, 57 A.2d 627, 134 Conn. 312— 
Christiano v. Chrlstiano, 4l A.2d 
779, 131 Conn. 689—Cary v. Cary, 
152 A. 302, 112 Conn. 256. 

D.C.—Keleher v. Keleher, 192 F.2d 
601, 81) IT.S.App.D.0. 266, certiorari 
d<*nl»‘cl 72 S.Ct. 1037, 343 U.S. 943, 
96 L.Ed. 1348. 

Fla.—Jacobs v. Jacobs, 60 So.2d 169— 
Floyd V. Floyd, 108 So. 896, 91 Fla. 
910. 

Ill.—Balasa v, Balasa, 136 N.E.2d 
504, 11 Ill.App.2d 103—Stewart v. 
Stewart, 117 N.E.2d 679, 1 Ill.App. 
2d 283—Walters v, Walters, 94 N. 
E.2d 726, 341 IlbApp. 661. affirmed 
99 N.K.2d 342, 409 III. 298—Banck 
V. Banck, 64 N.E.2d 677, 322 HI- 
App. 369—Schneider v. Schneider, 
4 N.E.2d 123, 286 lll.App. 575. 

Ind.—State ex rel. McNabb v. Allen 
Superior Court No, 2, 75 N.B.2d 
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they remain husband and wife,«-B and which is not 
removed by her asking for or obtaining a divorce 
for his misconduct.^® 

The right of alimony, both temporary and perma¬ 
nent, was recognized in ecclesiastical law, but as 
divorces a vinculo were not decreed in ecclesiasti- 
cal courts,47 alimony was granted by those courts 
only as an incident to a divorce a mensa et thoro.48 

The right of alimony is commonly recognized now 
by statutes.49 

§ 203. Jurisdiction and Power to Make Al¬ 
lowance or Award 

a. In general 


DIVORCE §§ 202-203 

b. Federal courts 

c. State courts 

a. In General 

In general, under statutes so providing, the courts 
have authority to require a husband to support his wife 
after the termination of their marriage, and the power 
of a court to award alimony and other allowances is, like 
the power to grant divorces, dependent on the statutes. 

In general, under statutes so providing, the courts 
have authority to require a husband to support his 
wife after the termination of their marriage;49-50 
and, while matters pertaining to alimony were origi¬ 
nally of ecclesiastical cognizance,®® at the present 
time jurisdiction to grant divorces and to award 
alimony and other allowances depends on the stat¬ 
utes.® i Thus, the power or jurisdiction to grant 


788, 225 Ind. 402—Crowell v. Cro¬ 
well, 39 N.E.2d 602, 219 Ind. 472. 
Iowa.—Sohooley v. Schooley, 169 N. 

W. 56, 184 Iowa 835, 11 A.L.H. HQ. 
Ky.—^Hughes v. Hughes, 278 S.W. 
121, 211 Ky. 709. 

Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183—Safe Deposit & 
Trust Co. of Baltimore v, Hobert- 
son, 65 A.2d 292, 192 Md. 663. 

Mass.—England v. England, 107 N.B. 

2d 30, 329 Mass. 763. 

Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Burr v. Burr 
21 N.W.2d 150, 313 Mich. 330. 

Minn.—Swanson v. Swanson, 46 N.W. 
2d 878, 233 Minn. 364—Warner v. 
Warner, 17 N.W.2d 68, 219 Minn. 59 
—Anich V. Anich, 14 N.W.2d 289, 
217 Minn. 259. 

Mo.—Bowser v. Bowser, 165 S,W.2d 
630, 236 Mo.App. 514. 

N-Y.—In re Bassford’s Will, 01 N.T.S. 
2d 106, allirmcd In re Baasford’s 
Estate, 101 N.Y.S.2d 136, 277 App. 
Div. 1128, resettlement denied 102 
N.Y.S.2d 64.5, 278 App.DIv. 654, 
N.C.—Branon v. Hranon, 100 S.E.2d 
209, 247 N.C. 77. 

Ohio.—Cadwell v. Cndwell, 20 Ohio 
Cir.Ct.N.S., 483, affirmed 112 N.B. 
148, 93 Ohio St. 23. 

Reeves v. Grant, 0 Ohio N.P.,N.S.. 
71. 

Okl.—Hill V. Hill, 174 r.2d 232, 197 
Okl. 697—Miller v. Miller, 99 r.2d 
516. 186 Okl. 566. 

Or.—Phy v. Phy, 240 T. 237, 116 Or. 
31. 

Pa.—Bets V. Bets. 70 Pa.Super. 396. 

—Prosser v. Prosser, 150 A. 764, 
61 R.I. 58. 

S.D.—Baron v. Baron, 28 N.W,2d 836, 
71 S.D. 641. 

Tenn.—Rush v. Rush, 232 S.W.2d 333, 
33 Tenn.App. 496—McClung v. Mc- 
Clung, 198 S.W.2d 820, 29 Tenn.App. 
680—Culwell V. Oulwell, 133 S.\V.2d 
1009, 23 Tenn.App. 389. 

Va.—Cecil v. Cecil, 19 S.Tt3.2d 64, 179 
Va. 274—Hulcher v. Hulcher, 12 S. 


B.2d 767, 177 Va. 12—Bray v. Lan- 
dergren, 172 S.E. 252, 161 Va. 699. 

19 C.J. p 203 note 34. 

Mode of enforcement of obligation 
The court may enforce the hus¬ 
band’s duty to support the wife on 
divorce either by granting alimony or 
directing a division of estate. 

Wis.—Towers v. Towers, 199 N.W. 
75, 184 Wis. 188. 

45.5 Ala.—Ex parte Phillips, 22 So. 
2d 611, 247 Ala. 94—Arnold v. Ar¬ 
nold, 18 So.2d 730, 246 Ala. 86—Ex 
parte Austin, 15 So.2d 710, 245 Ala. 
22 . 

Conn.—Shrager v. Shrager, 134 A.2d 
69, 144 Conn. 483. 

Mo.—Bowser v. Bowser, 156 S.W.2d 
630, 236 Mo.App. 514. 

Okl.—Hill V. Hill, 174 P.2d 232, 197 
Okl, 697. 

46. Ala.—Sims v. Sims, 45 So.2d 26, 
253 Ala. 307, 16 A.L.R.2d 1246. 

Ky.—Rayburn v. Rayburn, 187 S.W. 
2d 804, 300 Ky. 209. 

Mo,—Bowser v. Bowser, 165 S.W.2d 
530, 236 Mo.App. 514. 

Okl.—Hill V. Hill, 174 P.2d 232 197 
Okl. 697. 

Tenn.—Culwell v. Culwell, 133 S.W.2d 
1009, 23 Tenn.App. 389. 

Utah.—Openshaw v, Openshaw, 12 P. 
2d 364, 80 Utah 9. 

W.Va.—Norman v. Norman, 107 S.E. 
407, 88 W.Va. 640. 

Wis.—Borchers v. Borchers, 36 N.W. 
2d 79, 254 Wis. 302—Baldwin v. 
Baldwin, 33 N.W.2d 198, 253 Wis. 
200—Sallnko v. Salinko, 188 N.W. 
606, 177 Wis. 475. 

19 C.J. p 203 note 36. 

47« Pa.—^Moore v. Moore, 64 Pa.Su- 
per. 192. 

48. Ga.—Corpus Juris cited in Lloyd 

V. Lloyd, 189 S.E. 903, 904, 183 Ga. 
751. 

19 C.J. p 204 note 38. 

49. Mich.—Ritzer v. Ritser, 220 N. 

W. 812, 243 Mich. 406. 

87.7 


Ohio.—^Downing v. Downing, 24 Ohio 
N.P.,N.S., 241, reversed on other 
grounds 18 Ohio App. 223. 

19 C.J. p 204 note 39. 

49.50 N.T.—Schaefer v. Schaefer, 158 
N.Y.S.2d 204, 3 MIsc.2d 1085. 
Jnrisdiction granted to equity courts 
Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183. 

In Nevada the statutes permit the 
court on granting a divorce to allow 
alimony to the wife. 

Nev.—^Bx parte Phillips, 187 P. 311 43 
Nev. 368. 

50. Neb.—Cizek v. Cizek, 96 N.W. 
657. 99 N.W. 28, 69 Neb. 797, 5 
Ann.Cas. 464, 

19 C.J. p 280 note 63. 

51. U.S.—Pearce v. C. I. R., 62 S.Ct. 
764, 315 U.S. 543, 86 L.Ed. 1016, ap¬ 
plying Texas law. 

Cal.—Loeb v. Loeb, 190 P.2d 246 84 
C.A.2d 141. 

Ill.—Riddlesbarger v. Riddlesbarger, 
93 N.E.2d 380, 341 Ill.App. 107. 
Iowa.—^Malone v. Moore, 236 N.W. 
100, 212 Iowa 58. 

Mass.—^Farrington v. Boston Safe 
Deposit & Trust Co., 181 N.E. 779, 
280 Mass. 121. 

Minn.—Ostrander v. Ostrander 252 
N.W. 449, 190 Minn. 647. 

Mo.—Watts V. Watts, 263 S.W. 421, 
304 Mo. 361. 

Sayler v. Sayler, 252 S.W. 467, 
212 Mo.App. 583. 

N.J.—Macfadden v. Macfadden, 134 A. 
2d 531, 46 N.J.Super. 242, affirmed 
139 A.2d 774, 49 N.J.Super. 356. 

Poster V. Poeter, 194 A. 792, 15 
N.J.Misc. 691. 

N.Y.—Harris v. Harris, 110 N.Y.S.2d 
824, 279 App.DIv. 542—^Doncourt v. 
Doncourt, 281 N.T.S. 535, 245 App. 
Div. 91, affirmed 11 N.E.2d 302 275 
N.T. 470. 

Neville v. Neville, 22 N.Y.S.2d 
100, 174 Misc. 762, modified on oth¬ 
er grounds 23 N.Y.S.2d 198, 260 
App.Div. 902. 
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alimony, whether permanent or temporary, and 
suit money and allowances, has been said to be pure¬ 
ly statutory,52 at least in so far as property owned 
by the parties jointly is concerned.52-5 According- 


27A C.J.S. 

ly, where the statutes make no provision therefor, 
die courts have no authority or jurisdiction to grant 
such alimony or allowances,52.io even by way of 


Ohio.—^Beach v. Beach, 134 N,B.2d 
162, 99 Ohio App. 428—Gatton v. 
Gatton, 179 N.B. 745, 41 Ohio App. 
397. 

Or.—Fuller v. Puller, 151 P.2d 979, 
175 Or. 136—State ex rel. Tolls v. 
Tolls, 85 P.2d 366, 160 Or. 317, 119 
A.L.R. 1370. 

19 C.J. p 280 note 65. 

Jurisdiction to grant divorces see 
supra §§ 68-84. 
trnknowiL to oommon law 
S.D.—Meile v. Meile, 15 N.W.2d 453, 
70 S.D. 115. 

Statutes construed to effect legisla¬ 
tive Intent 

The legislature intended that the 
statutory provision that the court 
may make such orders and decrees 
in respect to property of parties pend¬ 
ing proceedings for a divorce from 
bed and board as it may make on li¬ 
bels for a divorce should include au¬ 
thority to make an order for tem¬ 
porary alimony in same manner as 
such an order can be made after a 
libel for an absolute divorce has 
been filed. 

Vt.—In re Roberts, 10 A.2d 1, 111 Vt. 
91. 

Uhanthoxized orders void 
Judicial power to decree temporary 
alimony being statutory, ordinary 
equitable principles do not obtain, 
and there being no statute permit¬ 
ting it, an interlocutory order for 
temporary alimony requiring hus¬ 
band to make payments and finance 
arrearages on premises occupied by 
wife is void. 

Mich.—Hints v. Keidan, 222 N.W. 
722, 245 Mich. 306. 

Orders pending suit or after decree 
An order for alimony made pend¬ 
ing suit for divorce and order made 
after divorce decree are not legally 
distinguishable, and jurisdiction of 
court as to both comes alone from 
provision of divorce statute author¬ 
izing alimony. 

N.J.—Poeter v. Poster, 194 A. 792, 15 
N.J.Misc. 691. 

Jurisdiction of particular courts 

Because of statutory limitations 
on its power, Domestic Relations 
Court of City of New York ha.s no 
power to award to a divorced wife 
maintenance or support from her 
former husband. 

N.T.—Milone v. Milone, 290 N.Y.S. 
863, 160 Misc. 830. 

52. Cal.—^Darsie v. Darsie, 118 P.2d 
898, reheard 122 P.2d 64, 49 C.A.2d 
491. 

Idaho.—^Platts v. Platts, 215 P. 464, 
37 Idaho 149. 

Ill.—^Pressaey v. Pressney, 90 N.E.2d 


119, 339 IlLApp. 371—Buehler v. 
Buehler, 39 N.E.2d 705, 313 Ill.App. 
264. 

Kan.—^Hendricks v. Hendricks, 12 P. 

2d 804, 136 Kan. 69. 

Mich.—^Binkow v. Binkow, 299 N.W. 
734, 298 Mich. 609—Ritzer v. Ritz- 
er, 220 N.W. 812, 243 Mich. 406— 
West V. West, 217 N.W. 924, 241 
Mich. 679. 

Minn.—Warner v. Warner, 17 N.W.2d 
58. 239 Minn. 59. 

Miss.—^Ramsay v. Ramsay, 87 So. 
491, 125 Miss. 185, 14 A.L.R. 712, 
suggestion of error sustained 88 
So. 280, 125 Miss. 716. 

Mont.—Grush v. Grush, 3 P.2d 402, 90 
Mont. 381. 

Mo.—Tureck v. Tureck, App., 207 S. 
W.2d 780—Bishop v. Bishop, App., 
151 S.W.2d 553. 

N.H.—Kennard v. Kennard, 129 A. 
725, 81 N.H. 509—Salta v. Salta, 
116 A. 438, 80 N.H. 218. 

N.J.—O’Loughlin v. O’Loughlln, 96 A. 
2d 410, 12 N.J. 222, certiorari de¬ 
nied 74 S.Ct. 42, 346 U.S. 824, 98 
L.Ed. 350, 

Parmly v. Parmly, 5 A.2d 789, 
125 N.J.Rq. 545—Biddle V. Biddle, 
145 A. 639, 104 N.J.Eq. 313. 

Polyckronos v. Polyckronos, 8 A. 
2d 265, 17 N.J.Misc. 250—Hatch v. 
Hatch, 192 A. 241, 16 N.J.Misc. 
461. 

N.M.—In ro Coe’.s Kslaic, 247 P.2d 
162, 56 N.M. 578. 

N.Y.—Caldwell v. Caldwell, 81 N.E.2d 

60, 298 N.Y. 146. 

Mittman v. MlUman, 33 N.Y.S.2d 
211, 263 App.Div. 384. 

Dea V. Lea, 47 N.Y.S.2d 615, 182 
Misc, 396. 

Staton V. Staton, 143 N.Y.S. 2d 
369—Greenfield v. Greenfield, 112 
N.Y.S.2d 887. 

N.D.—Hodous V. Hodou.s, 36 N.W.2d 
664, 76 N.l>, 392, 12 A.L.U.2d 1051— 
AgroHt V. Agrest, 27 N.W.2d 697, 76 
N.D. 318. 

Ohio.—Miller v. Miller, 97 N.B.2d 213, 
154 Ohio St. 530—Kx parte Cattell, 
64 N,K.2d 416, 146 Ohio St. 112, 164 
A.L.R. 312—Lape. v. Lape, 124 N.E. 

61, 99 Ohio St. 143, 6 A.L.U. 187. 
Gage V, Gage, App,, 129 N.3?.2d 

486, affirmed 136 N.E.2d 56, 165 
Ohio St. 462—Deitsch v. Deltseh, 92 
N.E.2d 28, 86 Ohio App, 374—Teske 
V. Toske, App., 80 N.M,2d 517, ap¬ 
peal dismissed 80 N.B.2d 677, 150 
Ohio St. 126—Huff V. Huff, 74 N.E. 
2d 390, 79 Ohio App. 614—Luobke- 
man v. Luebkeman, 61 N.E.2a 638, 
76 Ohio App. 666—Budai v. Budai, 
176 N.E. 624, 38 Ohio App. 79. 
Smith V. Smith, 11 Ohio Supp. 5. 
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Or.—Corpus Juris Secundum cited in 

Puller V. Puller, 151 P,2d 979, 981, 
175 Or. 136—Howard v. Howard, 
103 P.2d 766, 164 Or. 689. 

Pa.—^Hooks v. Hooks, 187 A. 245, 123 
Pa.Super. 507. 

Witteman v. Witteman, Com.Pl., 
29 North.Co. 262. 

R. I.—Puller v. Puller, 139 A. 662, 49 

R. I. 45. 

S. D.—^Bernard v. Bernard, 54 N.W.2d 
351, 74 S.D. 449. 

Tex.—Corpus Juris quoted in Cun¬ 
ningham v. Cunningham, 40 S.W.2d 
46, 60, 120 Tex. 491. 

Corpus Juris Secundum cited in 
McBride v. McBride, Civ.App., 256 

S. W.2d 250, 254. 

Wash.—Loomi.s v. Loomis, 288 P.2d 
235, 47 Wash.2d 468. 

19 C.J. p 243 note 59. 

Operation and effect of statute 

Divorce Act does not limit chan¬ 
cery court’s remodi.al powers with 
regard to matters of divorce, main¬ 
tenance, and alimony, although act is 
sole source of chancery court’s sub¬ 
stantive jurisdiction in such matters. 
N.J.—Maloney v. Maloney, 174 A. 28, 
12 N.J.Miac. 397. 

Bepeal of statutes 

A statute conferring on chancery 
courts docretiing divorce the power 
to fi.K a provi.slon in lieu of dower 
impliedly rept^als a statute fixing ali¬ 
mony to which wife is entitled If 
granted divorce on ground of mis¬ 
conduct or adultery, the two provi¬ 
sions being repugnant, and former 
having boon enacted to confer on 
chancery courts power to dispose of 
quosUon.s of divorce and alimony in 
one proceeding. 

Mich.—Spratler v. Spratler, 169 N. 
W. 956, 203 Mich. 498. 

Allowances out of husband’s estate 

Jurisdiction of court to award di¬ 
vorced wife allowances out of the 
husband’s t*Htate, temporary or per¬ 
manent, is statutory and limited. 
Ala.—Gabbert v. Gabbert, 117 So. 214, 
217 Ala. 590. 

Jurisdiction of particular courts 
Court of Insolvency of Cuyahoga 
county has same jurisdiction as court 
of common pleas in alimony matters, 
and when once regularly attached 
continues. 

Ohio.—Addams v. State, 135 N.E. 667, 
104 Ohio St. 476. 

52.5 Ohio.—Boehm v. Boehm, 188 N. 
B.2d 418, 101 Ohio App. 145. 

52.10 Tex.—^McBride v. McBride, 
Civ.App., 256 S.W.2d 260—Jinks v. 
Jinks, Civ.App., 206 S.W.2d 816. 
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directing compliance with an agreement of the par- 

ties.62-15 

The jurisdiction and power to award alimony or 
other allowances are not incidental to the power to 
grant the divorce,5S although it has been held that 
the trial court has the right, both under and inde¬ 
pendently of statute, to make an allowance to the 
wife for support and suit money pending an action 
for divorce ;52-S but the court must exercise such 
inherent power agreeably with the statute, in aid 
of its jurisdiction, to enable it, as far as practicable, 
to administer justice between the parties.5310 So, 
also, chancery courts have been held without in¬ 
herent jurisdiction to award it,54 nor is it, apart 
from statute, within the general equity powers of 
courts,54.5 although it has been held in some juris¬ 
dictions that courts of equity have inherent power 
to award alimony, even in cases of absolute di- 
vorce,55 and even after an ex parte divorce.ss.B 

Accordingly, alimony must be awarded in ac¬ 
cordance with the authorizing statutes.55.io xhe 
statute authorizing alimony or suit money to be 
awarded during the pendency of a divorce suit until 
a final decree is made in the case is exclusive,55.i5 
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and no alimony can be decreed except under its ex¬ 
press terms.55.20 Under statutes so providing, the 
authority of the court to require the pa 3 rment of ali¬ 
mony pendente lite is limited to such time as the 
divorce suit is pending ;55.25 and any allowance of 
alimony which is to be effective after the suit for 
divorce has ceased to pend must be made under the 
statute with respect to permanent alimony.55.30 The 
commencement and termination of temporary ali¬ 
mony allowances are discussed infra § 210. 

Jurisdiction of person. The right to maintenance 
is a personal financial right of which no court has 
the power to deprive a person unless it has jurisdic¬ 
tion over him.55.35 The acquisition of jurisdiction 
of a nonresident by constructive service in actions 
for allowances is discussed infra § 247 b. 

b. Federal Courts 

While federal courts generally have no power to grant 
alimony, the courts of the District of Columbia have such 
Jurisdiction. 

In accordance with the rule that the federal 
courts have no jurisdiction in the field of domestic 
relations, discussed supra § 69, they have no juris- 


52.15 Decree beld void 

Provision of property settlement 
agreement, whereby husband was to 
pay wife one-third of his monthly in¬ 
come, but not to exceed two hundred 
dollars per mozith, until wife remar¬ 
ried or until their son reached or 
would have reached age of twenty- 
one years, was an agreement to sup¬ 
port and maintain a divorced wife 
from future earnings of a divorced 
husband, and was in nature of per¬ 
manent alimony, having no connection 
with any property which either 
spouse may have owned or claimed, 
and not purporting to be for support, 
maintenance, and education of their 
son, and divorce decree, in so far as 
it directed compliance therewith, was 
void. 

Tex.—McBride v. McBride, Civ.App., 
256 S.W.2d 250. 

53- II.I.—Pro.MHor V. Prosser, 150 A. 
754, 51 U.I. 58. 

Separate suits in two counties, one 
for divorce and the other for ali¬ 
mony, may be maintained. 

Tenn.—Culwell v. Culwell, ISW S.W. 
2d 1000, 23 Tcnn.App. 389. 

53.5 Ind.—State ex rel. Sims v. Hen¬ 
dricks Circuit Court, 134 N.E.2d 
211, 235 Ind. 444—Bitner v. Bltner, 
91 3Sr.K.2d 169, 228 Ind. 259—State 
ex rel. McNabb v. Allen Superior 
Court No. 2, 75 N.B.2d 788, 225 Ind. 
402—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

53.10 Ind.—Pry v. Pry, 75 N.E.2d 
909, 225 Ind. 458. 


Power is statutory 

Ind.—^Fordice v. Fordice, 132 N.E.2d 
618, 126 Ind.App. 562. 

54hi Mich.—Newton v. Security Nat. 
Bank of Battle Creek, 37 N.W.2d 
130, 324 Mich. 344—Ritzer v. Ritz- 
er, 220 N.W. 812, 243 Mich. 406. 
N.M.—In re Coe’s Estate, 247 P.2d 
162, 56 N.M. 578. 

N.Y.—^Vanderbilt v. Vanderbilt, 138 
N.T.S.2d 222, 207 Misc. 291, 294, af¬ 
firmed 147 N.T.S.2d 125, 1 A.D.2d 
3, affirmed 135 N.B.2d 553, 1 N.T.2d 
342, 163 N.Y.S.2d 1, affirmed 77 S. 
Ct, 1360, 354 U.S. 416, 1 L..Ed.2d 
1456. 

N.D.—Leifert v. Wolfer, 24 N.W.2d 
690, 74 N.D. 746, 169 A.L.R. 633. 

54.5 Cal.—lioeb v. Loeb, 190 P.2d 
246, 84 C.A.2d 141. 

Ill.—Pressney v. Pressney, 90 N.E.2d 
119, 339 IlLApp. 371. 

Statute against loss of equity powers 
construed 

Statute providing in part that in 
any matter concerning domestic rela¬ 
tions court shall not be deemed to be 
deprived of its full equity powers 
and jurisdiction does not in specific 
terms confer jurisdiction on common 
pleas court in divorce and alimony, 
but may be construed as intending 
to empower such court to apply equi¬ 
table principles in making an award 
of alimony. 

Ohio.—Boehm v. Boehm, 138 N.E.2d 
418, 101 Ohio App. 145. 

55- Neb.—Jensen v. Jensen, 229 N. 
W. 770, 119 Neb. 469. 
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Va.—Bundy v. Bundy, 91 S.E.2d 412, 
197 Va. 795—Casilear v. Casilear, 
190 S.E. 314, 168 Va. 46—Capell v. 
Capell, 178 S.B. 894, 164 Va. 45— 
Bray v. Landergren, 172 S.E. 252, 
161 Va. 699. 

Basic power as to matters of public 
interest 

Power of court of equity to allow 
alimony is not dependent on pecuni¬ 
ary amount involved, but is derived 
by virtue of its elastic power to deal 
with a matter of public interest, re¬ 
gardless of amount involved. 

Va.—Wilson v. Wilson, 17 S.B.2d 397, 
178 Va. 427. 

55.6 D.C.—Hopson v. Hopson, 221 F. 
2d 839, 95 U.S.App.B.C. 285. 

55.10 N.M.—^In re Coe’s Estate, 247 
P.2d 162, 56 N.M. 578. 

55.15 U.S.—Pearce v. C. I. R., 62 S. 
Ct. 754, 315 U.S. 543, 86 L.Bd. 1016, 
applying Texas law. 

Mont.—^Wilson v. Wilson, 278 P.2d 
219, 128 Mont. 511. 

55.20 U.S.—Pearce v. C. I. R., 62 S. 
Ct. 754, 315 U.S. 543, 86 L.Bd. 1016, 
applying Texas law. 

55.25 D.C.—Cole v. Cole, 161 F.2d 
883, 82 U.S.APP.D.C. 155. 

55.30 D.C.—Cole v. Cole, supra. 

55.35 D.C.—Meredith v. Meredith, 
226 P.2d 267, 96 U.S.App.D.C. 356-- 
Hopson V. Hopson, 221 F.2d 839, 95 
U.S.APP.D.C. 28S. 
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diction to award alimony but the rule does not 
apply to the courts of a territory5 7 or appeals there- 
from.58 

In the District of Columbia, the district court has 
jurisdiction to allow suit money and counsel fees 
to the wife in respect of an appeal.^^.S 

c. State Courts 

(1) In general 

(2) Pending appeal 


(1) In General 

In general, subject to statutory exceptions, the court 
that has jurisdiction of an action for divorce or separa¬ 
tion has jurisdiction and power to grant alimony or aU 
lowances. 

In general, the court that has jurisdiction of an 
action for divorce or separation has jurisdiction and 
power, subject to such exceptions as may exist either 
by statute or rule of practice, to grant an allow¬ 
ance for permanent alimony, temporary alimony, or 
counsel fees and expenses.59 This statutory juris- 


56. U.S.—Barber v. Barber, Wis., 21 
How. 582, 16 L.Ed. 226. 

Manary v. Manary, D.C.Cal., 161 
F.Supp. 446. 

19 C. J. p 25 note 19. 

57. XT.S.—Simms v. Simms, Ariz., 20 
S.Ct. 68, 175 U.S. 162, 44 D.Bd. 116. 

58. U.S.—Simms v. Simms, supra. 
58.5 D.C.--Jaffe V. JafCe, 124 F.2d 

233, 74 App.D.C. 394—Junghans v. 
Junghans, 112 F.2d 212, 72 App.D. 
C. 129—^Harris v. Harris, 89 F.2d 
829, 67 App.D.C. 85—BernsdorfC v. 
BernsdorfC, 26 App.D.C. 228—^Mor¬ 
gan V, Morgan, 25 App.D.C. 389— 
Sparks v. Sparks. 25 App.D.C. 356. 

On date of filing supersedeas bond 

Where husband appealing from 
judgment in divorce action granting a 
divorce to husband but giving custo¬ 
dy of two children to wife and award¬ 
ing wife alimony, counsel fees, and 
suit money, filed notice of appeal on 
June 27, 1940, and on July 2, 1940, 
husband filed a supersedeas bond, 
district court had jurisdiction on that 
date, to enter an order allowing suit 
money and counsel fees to wife in re¬ 
spect of appeal. 

D.C.—Jaffe V. Jaffe, 124 F.2d 233, 74 
App.D.C. 394. 

Jtirlsdiction of person 

(1) Jurisdiction of court to order 
payment of alimony pendente lite is 
dependent on court having jurisdic¬ 
tion of person against whom payment 
is to be ordered. 

D.C.—Gaines v. Gaines, 167 F.2d 521, 
81 U.S.APP.D.C. 260. 

(2) Sufllcienoy of constructive 
service sec infra § 247 b. 

59 . U.S.—Hooker v. C. I. B., C.A. 
Fla. 174 F.2d 863—C. I. R. v. Nico¬ 
lai, C.C.A.9, 126 F.2d 927, stating 
Oregon law. 

Ala.—Northeutt v. Northeutt, 77 So. 
2d 336, 262 Ala. 98—Channell v. 
Channel!, 57 So.2d 549, 257 Ala. 86. 
Ariz.—Long v. Stratton, 72 P.2d 939, 
60 Ariz. 427. 

Cal.—Smith v. Smith, 264 P.2d 1, 40 
C.2d 461. 

Jenkins v. Jenkins, 243 P.2d 79, 
110 C.A.2d 663—Darsio v. Darsie, 
118 P.2d 898, reheard 122 P.2d 64, 
49 C4A.2d 491—Bx parte Kolb, 212 
?. 645, 60 C.A. 198. | 


Colo.—^Abrams v. Abrams, 232 P.2d 
742, 24 Colo. 1. 

D.C.—Brooker v. Brooker, 211 F.2d 
648, 94 U.S.APP.D.C. 38—Keleher v. 
Keleher, 192 F.2d 601, 89 U.S.App. 
D.C. 266, certiorari denied 72 S.Ct. 
1037, 343 U.S. 943, 96 L.Bd. 1348— 
Neudecker v. Philpot, 174 F.2d 668, 
85 U.S.APP.D.C. 28. 

Fla.—Young v. Young, 97 So.2d 470— 
Burkhart v. Circuit Court of Elev¬ 
enth Judicial Circuit, 1 So.2d 872, 
146 Fla. 467. 

Idaho.—Hesllp v. Heslip, 262 P.2d 999, 
74 Idaho 368. 

Ill.—Hiddlesbargcr v. Biddlesbarger, 
102 N.E.2d 319, 410 Ill. 329, appeal 
tran.sferred, see 107 N.B.2d 770, 
348 IU.App. 31. 

Minnec v. Minnec, 144 N.B,2d 173, 
14 Ill.App.2d 215. 

Ind.—State ex rel. Sims v. Hondrl(‘kB 
Circuit Court, 134 N.B.2d 211, 235 
Ind. 444. 

Kan.—Brcidenthal v. Breidenthal, 318 
P,2d 981, 182 Kan. 23. 

La.—Messersmith v, Messt*ramlth, 86 
So.2d 169, 229 La. 496—Slagle v. 
Slagle, 17 So.2d 923, 206 La. 691— 
Wheeler v. Wheeler, 167 So. 191, 
184 La. 689. 

Md.—Courson v. Courson, 129 A. 2d 
917, 213 Md. 183—^Johnson v. Ji>hn- 
son, 86 A.2d 520, 199 Md. 329— 
Foote V. Foote, 67 A.2d 804, 190 Md. 
171—Woodcock V. Woodcock, 179 A. 
826, 169 Md. 40. 

Mich.—^Pierson v. Pierson, 88 N.W.2d 
600, 351 Mich. 637—Scherba v. 
Scherba, 65 N.W.2d 758, 340 Mich. 
228—Box v. Rex, 49 N.W.2d 348, 
331 Mich. 399—SonenlVld v, Sonon- 
feld, 49 N.W.2d 60, 331 Mich. 60 
—Burr v. Burr, 21 N.W.2d 150, 313 
Mich. 330. 

Minn.—Heilman v, Heilman, 84 N.W. 
2d 367, 260 Minn. 422—Potter v. 
Potter, 27 N.W.2d 784, 224 Minn, 29 
—Sessions v. Se.«isiona, 226 N.W. 
211, 178 Minn. 76, renrgument de¬ 
nied 226 N.W. 701. 178 Minn. 76. 

Mo.—Oorpus JvoAb Seoundnm cited in. 
Wall V. Wall. App., 296 S.W.2d 160, 
162—Schumacher v. Schumacher, 
App., 223 S.W.2d 841. 

Nel>.—Francil v. Francil, 44 N.W.2d 
316, 363 Neb. 243—In re Umphen- 
our, 236 N.W. 762, 121 Neb. 870. 

N.H.—1‘alllo V. Paillo, 17 A.2d 445, 
91 N.II. 249. 


I N.Y.—tVyzenbeek v. Wyzenbeek. 141 
N.y.S.2d 669, 286 App.Div. 863— 
Harris v. Harris, 110 N.Y.S.2d 824 
279 App.Div. 542. 

Marum v. Marum, 170 N.Y.S.2d 
185, 10 Misc.2d 695—Dorfman v 
Dorfman, 77 N.Y.S.2d 267, 191 MIsc! 
227 

N.C.—Rayfield v. Rayfield, 89 S.E.2d 
399, 242 N.C. 691—Norman v. Nor¬ 
man, 51 S.E.2d 927, 230 N.C. 61. 
N.D.—Hodous V. Hodous, 36 N.W.2d 
554, 7U N.D. 392, 12 A.L.R.2d 1051 
—McLean v. McLean, 290 N.W 913 
69 N.D. 665. 

Ohio.—Clark v. Clark, 136 N.B,2d 52, 
166 Ohio St. 467—Eggleston v. Eg¬ 
gleston, 103 N.E.2d 396. 156 Ohio 
St. 422—Miller v. Miller, 97 N.B. 
2d 213, 154 Ohio St. 530. 

Gage V. Gage, App., 120 N.B.2d 
486, affirmed 136 N.E.2d 66, 165 
Ohio St. 462—Sciacca v. Sciacca, 
App., 3 26 N.B.2d 342—State ex rel. 
Mastracci v. Itose, 72 N.B.2d 582, 
79 Ohio App. 656, rehearing denied 
74 N.E.2d 654, 79 Ohio App. 566. 

Muntz V. Mantz, Com.Pl., 69 N. 
B.2d 637—Cattell v. Cattell, 17 Ohio 
Supp. 3. 

Okl.—Noel V. Noel, 240 P.2d 739, 206 
Okl. 16—Statsor v. Statser, 239 P. 
2d 764, 205 Okl. 608. 

Or.—Griffith v. GrtlUth, 22 P.2d 323, 
143 Or. 276. 

Pa.—Barraclough v. Barraclough, 76 
A.2d 504, 167 I-^a.Super. 608. 

Bryant v. Bryant, 82 Pa.Dist. & 
Co. 461. 

Lov«» V, Love, Com.Pl., 36 West. 
L.J. 191. 

R, l.—Jennings v. Jennings, 79 A.2d 
920. 78 U.l. 130. 

S. I).—Baron v. Baron. 28 N.W.2d 836. 
71 S.1), 641. 

Tex.—Kx parte Guinn, 41 S.W.2d 219, 
121 Tex. 66. 

Utah.—Canister v. Callister, 201 P. 

2d 944. 1 Utah 2d 34. 

Vt.—Loob V. Loeb. 114 A.2d 518, 118 
Vt 474. 

W'ash.—Loomis v. I.,oomis, 288 P.2d 
235, 47 Wash.2d 468—State ex rel. 
Atkins V. Superior Court of King 
County, 97 l*.2d 139, 1 Wash.2d 
677. 

W.Va.—State v. Waugh, 116 S.B. 79. 
93 W.Va. 28. 

Wis.—In re Traver’s Estate, 87 N.W. 
2d 269, 2 Wls.2d 609—Pollock v. 
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diction and power is generally regarded as continu¬ 
ing;®® and the statute authorizing an award of ali¬ 
mony is exclusive and embraces the entire subject 
matter of the allowance of alimony and suit money 
during the pendency of the action,«®-5 and may in¬ 
clude an allowance for attorney’s fees for services 
rendered after the entry of the decree.®0-io A court 
cannot award attorney’s fees or expenses for servic¬ 
es rendered in a proceeding other than the one over 
which the court has jurisdiction.®®-!® 

Where the court is empowered only to make the 
allowance, a judge of the court cannot do so;®i but 
in a proper case a judge under statutory authority 
may do so, even at chambers®® or in vacation.®® 
Under a statute to that effect, the court does not 
have jurisdiction, in rendering final relief in a 
divorce case, to award permanent alimony in the 
absence of a jury verdict or a contract between the 
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spouses as to the payment of permanent alimony.®®.® 

Where a husband and wife each sue for a divorce 
in different courts, both of which have jurisdiction 
to grant such divorce, the court which first acquired 
jurisdiction is the only court that can award tempo¬ 
rary alimony and the fact that the court is in va¬ 
cation does not warrant the allowance of tempo¬ 
rary alimony by the other court during the vacation 
of the first court.®® Only a court having jurisdic¬ 
tion to render a final decree on the merits in the main 
controversy may award temporary alimony;®® and 
a court without jurisdiction ratione materiae to 
try a suit for separation is without jurisdiction to 
entertain a rule for alimony,®7 although it has also 
been held that the fact that the court had no juris¬ 
diction of the status of marriage between the parties 
has no effect on the award for temporary alimony 
and suit expenses.®^-® 


Pollock, 77 N.W.2d 486. 273 Wis. 
233. 

19 C.J. p 280 note 70. 

Jurisdiction, over divorce proceeding 
generally 

(1) Jurisdiction to allow tempo¬ 
rary alimony and counsel fees In 
wife’s separation action depends on 
defendant’s domicile in state at time 
he is served with process. 

N.T.—Doty V. Doty, 88 N.Y.S.2d 828, 
194 Misc. 907. 

(2) Jurisdiction in divorce and sep¬ 
aration proceedings generally see su¬ 
pra §§ 68-82. 

Jurisdiction of particular courts 

Divorced wife’s claim for her own 
support was cognizable in superior 
court, but not in juvenile and domes¬ 
tic relations court. 

N.J.—Curley v. Curley, 117 A.2d 407, 
37 N.J.Supor. 351. 

Decree of divorce essential 

A court of equity cannot, in ab¬ 
sence of a decree for divorce, award 
alimony. 

Ill.—Bateman v. Bateman, 85 N.B,2d 
196, 337 Ill.Api>. 7. 

Motion referred to trial Justice 
In action by wife against husband 
to set aside separation agreement and 
for legal separation, motion for ali¬ 
mony and counsel fees pendente llte 
could not be determined by special 
term and would be referred to trial 
justice. 

N.T.— Dash v. Dash, 167 N.T.S.2d 683. 
Bights of ex-wife and ex-hushand 
In a decree dissolving a marriage 
and terminating relationship between 
parties, court may make such awards 
as equity requires for support and 
maintenance of an ex-wife, and may 
determine rights of an ex-husband. 
N.y.—Kastner v. Kastner, 7 N.Y.S.2d 
282, 169 Misc. 269. 
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Jurisdiction is determined hy alle^ 
gatlons of complaint or of affidavit 
seeking to compel plaintiff in divorce 
action to pay wife’s attorney’s fees, 
and not by prayer of complaint or 
show cause order requiring payment 
of attorney’s fees to wife’s attorney 
rather than to wife. 

Cal.—-Neblett v. Neblett, 56 P.2d 969, 
13 C.A.2d 304. 

Where wife a pnhUc patient 

Divorce decree, requiring weekly 
payments to court officer, who remit¬ 
ted payments to state hospital where¬ 
in wife was county patient, is not 
invasion of probate jurisdiction of 
court. 

Mich.—^Nemecheck v. Nemecheck, 231 
N.W, 82, 250 Mich. 641. 

After motion for change of venue 
Where Marion superior court had 
jurisdiction of subject matter of a 
divorce action and of defendant, and 
defendant had filed a motion for 
change of venue and paid costs of 
change, court had jurisdiction to 
make an order of support pendente 
lite in favor of plaintiff while action 
was still pending and until venue had 
been perfected and jurisdiction vest¬ 
ed in court to which case was subse¬ 
quently sent. 

Ind.—State ex rel. Gwin v. Spencer, 
43 N.B.2d 724, 220 Ind. 337. 

60. Colo.—Hall V. Hall, 97 P.2d 415, 
105 Colo. 227. 

Ill.—Uiddlesbarger v. RIddlesbarger, 
93 N.E.2d 380, 341 Ill.App. 107. 
Ky.—Noble v. Noble, 221 S.W.2d 664, 
310 Ky. 721. 

N.J.—Lum V. Lum, 63 A.2d 309, 140 
N.J.Eq. 137—Parmly v, Parmly, 6 
A.2d 789, 126 N.J.Eq. 545. 

Polyckronos v. Polyckronos, 8 A. 
2d 266, 17 N.J.Misc. 250. 

Pending appeal see infra subdivision 
c (2) of this section. 

60.5 N.D.—Hodous V. Hodous, 36 N, 
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I W.2d 654, 76 N.D. 392, 12 A.L.R.2d 
1051. 

60.10 Ill.—RIddlesbarger v. RIddles¬ 
barger, 93 N.E.2d 380, 341 IlLApp. 
107. 

60.15 Ill.—Sewell v. Sewell, 49 N.B. 
2d 806, 319 IlLApp. 640. 

61. Ark.—Ex parte Helmert, 147 S. 
W. 1143, 103 Ark. 671. 

19 C.J. p 281 note 72. 

62. Hawaii.—^Kaelemakule v. Kaele- 
makule, 33 Hawaii 268. 

19 C.J. p 281 note 74. 

63. Tex.—Ex parte Hodges, 109 S. 
W.2d 964, 130 Tex. 280. 

W.Va.—Coger v. Coger, 35 S.E. '823, 
48 W.Va. 135. 

63.5 Ga.—Eagan v. First Nat. Bank, 
91 S.E.2d 499, 212 Ga. 212. 

Submission of issues as to alimony 
to jury see infra § 248 d. 

64. Mo.— Corpus Juris Secundum cit¬ 
ed in Wall V. Wall, App., 296 S.W. 
2d 160, 162—Mahn v. Mahn, 63 Mo. 
App. 375. 

Suit in different states 
In wife’s suit for divorce and ali¬ 
mony, fact that husband filed suit 
for divorce in another state and wife 
filed answer without raising any 
question as to jurisdiction of court 
could be considered by judge on hear¬ 
ing of application for temporary ali¬ 
mony. 

Ga.—Brim v. Brim, 189 S.E. 846, 183 
Ga. 749. 

65. Mo.—Mahn v. Mahn, 63 Mo.App. 
375. 

66 . Colo.—^People v. District Court 
of Second Judicial Dist. in and for 
City and County of Denver, 182 
P. 6, 66 Colo. 438. 

67. La.—^Peeples v. Land, 162 So. 
56, 182 La. 500. 

67.5 Utah.—Weiss v. Weiss, 179 P. 
2d 1005. Ill Utah 353. 
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The powers conferred by the statute on the court, 
to require the husband to make suitable provisions, 
arises from the public concern that a wife and chil¬ 
dren shall not be left without suitable provision for 
support and education.® 8 The theory of the statutes 
granting judicial power to grant awards of alimony 
is that the state should provide the means with which 
a wife may defend her honor, status, and home be¬ 
cause in many instances wives do not devote them¬ 
selves to the accumulation of resources.®®-® 

Notwithstanding a court may not have jurisdic¬ 
tion to grant a divorce in a particular case, it may 
have jurisdiction for the purpose of granting the 
wife maintenance or alimony,®®-^® which may in¬ 
clude an allowance, and an additional allowance to 
defend, in view of public policy;®® and alimony may 
be awarded a wife, notwithstanding she is not eligi¬ 
ble to maintain an action for divorce because of 
the residence requirements of the jurisdiction.*^® 
Likewise, where a court, even though it docs not 
have jurisdiction to try a divorce suit, because the 
wife did not acquire a domicile in the state, docs try 
the jurisdictional question, it has the power to al¬ 
low the wife attorney’s fees and costs in connec¬ 
tion therewith.*^®-® 

The right of a court to decree as to the relations 
of the parties does not involve the right to decree 
as to alimony, as in the case of a suit against a non¬ 
resident husband the divorce may be granted but a 
decree for alimony may be void.*^! 
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Jurisdiction of person or property. The jurisdic¬ 
tion of a court to order the payment of alimony or 
other allowances is dependent on the court having 
jurisdiction of the person against whom, or property 
against which, the payment is to be ordered.^l-® 

Additional fees and costs after appeal. The lower 
court has the equitable power to require the pay¬ 
ment of additional counsel fees and costs after the 
record is referred back to it from an appeal ;71-1® 
and this power exists even after an appeal from a 
final decree of divorce.*^!-!® 

Before appearance term. The trial court has been 
held to be without jurisdiction to render a judgment 
for permanent alimony before the appearance term, 
and such jurisdiction cannot be conferred by the 
consent of the parties.'^^-^o 

(2) Pending Appeal 

In general, the trial court has Jurisdiction to make 
aiiowances pending an appeal, and in some Jurisdictions 
it is held that only the trial court may make such allow¬ 
ances, while in others the appellate court may do so. 
Quoted In: Okl.—Scott v. Scott, 218 P.2d 373, 376, 203 
Okl. GO. 

It is the general rule that, since matters which 
arc not involved in the appeal and which are col¬ 
lateral to the main issue in the case arc excepted 
from the operation of the appeal as a supersedeas 
and transfer of jurisdiction, as discussed supra § 192, 
and that, since the matter of temporary alimony, 
counsel fees, and suit money, pending appeal, al¬ 


es. N.Y.—Goldman v. Goldman, 26 
N.B.2d 265, 282 N.T. 296, 

68.5 N.Y.—Shuart v. Shuart, 61 N. 
Y.S.2d 359, 183 Misc, 270. 

Purpose and nature of alimony gen¬ 
erally see supra § 202. 

68.10 Nonresident kns'band 
Where husband bringing suit for 
divorce is not resident of state, court 
nevertheless has jurisdiction for pur¬ 
pose of granting wife maintenance or 
alimony. 

Ark.—Kirk v. Kirk, 239 S.W.2d 6, 218 
Ark. 880—Leo v. Leo, 220 S.W.2d 
419, 215 Ark. 325. 

69. Conn.—Morgan v. Morgan, 133 A. 

249, 104 Conn. 412—Morgan v. 

Morgan, 130 A. 254, 103 Conn. 189. 

70. Ga.—Lee v. Lee, 115 S.E. 493, 
154 Ga. 820. 

Ky.—Bailey v. Bailey, 276 S.W. 1066, 
211 Ky, 59. 

70.5 Aria.—Carlson v. Carlson, 256 
P.2d 249, 76 Ariz. 308. 

71. N.Y.—^Matthews v, Matthews, 
169 N.E. 713, 247 N.Y. 32. 

71.5 Colo.—Nelson v. Nelson, 144 P. 
2d 776, 112 Colo. 34. 


Conn.—Beardsley v. Beardsley, 137 A. 

2d 762, 144 Conn. 725. 

Md.—^Langville v. Langville, 60 A.2d 
206, 191 Md. 103—Keen v. Keen, 
60 A.2d 200, 191 Md. 31. 

N.Y.—Golden v. Golden, 168 N.Y.S. 

2d 904, 8 Misc.2d 1048. 

Ohio.—Hasselschwert v. Hassel- 

schwert, 145 N.B.2d 224, 103 Ohio 
App. 202. 

Melnyk v. Melnyk, Com.Pl., 107 
N,E,2d 549. 

W.Va.—Coger v. Coger, 35 S.B. 823, 48 
W.Va. 135. 

Constructive service on nonresident 
in actions for allowances generally 
see infra § 247 b. 

BCusband suiiLg for divoroe submits 
himself to Jurisdiction of court for 
determining all questions relating to 
divorce and allowance of attorney's 
fees. 

Ga.—Legg v. Lcgg, 143 S.B. 385, 166 
Ga. 319. 

After change of venne 

Where on change of venue of di¬ 
vorce proceedings papers were filed 
with clerk of court to which venue 
was transferred less than ton days 
before next ensuing term of court, 
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court to which venue was transferred 
had Jurisdiction and possession of 
cause and Juri.Hdiction of the par¬ 
ties and was authorized to decree ali¬ 
mony pendente lite although it could 
not try the case on its merits at 
that term of court without consent 
of the parties. 

Mo,—Bathke v. Rnthke, 118 8.W.2d 
77, 233 Mo.App. 74. 

Bemoval from state with permission 
of court 

Removal of divorced wife from 
state with p<‘rmlssion of state court, 
did not defeat Jurisdiction of court 
over incid(‘ntn.l matter of alimony to 
l)e awarded wife. 

La.—Wilmot v. Wllmot, 65 So.2d 321, 
223 La. 221, followed in 65 So.2d 
330, 223 La. 260. 

71.10 I*a.—Sol)ai v. 8obai, 45 A.2d 
261, 158 Pa.Supcr. 494. 

71.15 Pa.—Sobal v. Sobai. supra. 

71.20 Ga.—Gaither v. Gaither, 64 S. 
30.2d 600, 206 Ga. 672—Murray v. 
Bukos, 52 S.E.2d 468, 204 Ga. 865 
—Langston v. Nash, 15 S.E.2d 481, 
192 Ga. 427—Seiglor v. Seigler, 181 
S.E. 822, 181 Ga. 310. 
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though necessarily embodied in the divorce action 
and referable to it, is nevertheless a separate and 
distinct matter not arising until after the entry of 
final judgment, calling for an order from which a 
separate and distinct appeal would lie,7i'S0 the 
lower court can make such orders pertaining there- 
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to as it sees fit and proper and such orders 

are not superseded on appeaU^-®® 

Thus, where temporary alimony or counsel fees 
and expenses are properly allowable, the trial court 
has jurisdiction to make the allowance pending an 
appeal in the divorce suit;'^^ and it has been held 


71.50 Ala.—Sills v. Sills, 19 So.2d 
521, 246 Ala. 165. 

Mo.—Jones v. Jones, App., 164 S.W. 
2d 162. 

Pa.—^Davis v. Davis, 27 A.2d 660, 149 
Pa.Super. 153—Foust v. Foust, 19 

A. 2d 617, 144 Pa.Super. 513. 

W.Va.—^Finnegan v. Arnold, 55 S.B. 

2d 399, 133 W.Va. 221, 19 A.L.R.2d 
700. 

71.55 Pa.—Davis v. Davis, 27 A.2d 
660, 149 Pa.Super. 163—^Foust v. 
Foust, 19 A.2d 517, 144 Pa.Super. 
513. 

71.60 Tex.—^Ex parte Kollenborn, 
269 S.W.2d 339, 163 Tex. 360. 

Duty of support uot terminated 
A divorce decree, effect of which 
is suspended by supersedeas, does 
not have effect of relieving husband 
from duty of support and mainte¬ 
nance owed his wife and duly con¬ 
tinues until decree of court of com¬ 
petent jurisdiction supplants duty by 
becoming Anal. 

W.Va.—^Finnegan v. Arnold, 65 S.B. 
2d 399, 133 W.Va. 221, 19 A.L.R.2d 
700. 

72. Ala.—Ex parte State ex rel. Hill- 
house, 130 So. 206, 221 Ala. 678. 
Ariz.—Johnson v. Johnson, 172 r.2d 
848, 64 Ariz. 368. 

Cal.—Borenstcin v. Borenstein, 79 P. 
2d 388, 11 C.2d 301. 

Heilman v. Heilman, 266 P.2d 
148, 122 C.A.2d 771—-Bruce v. Bruce, 
263 P.2d 896, 121 C.A.2d 661—Viera 
V. Viera, 23C P.2d 632, 107 C.A.2d 
181 — Davis V. Superior Court in and 
for Li 0 .s Angeles County, 213 r.2d 
627, 95 C.A.2d 596—Heck v. Heck, 
147 P.2d 114, 63 C.A.2d 477—Mln- 
nich V. Minnich, 15 r.2d 808, 127 
C.A. 180—Whiting v. Whiting, 216 
P. 92, 62 C.A. 157. 

Colo.—^Watson v. Watson, 310 P.2d 
654, 135 Colo. 296. 

Conn.—Morgan v. Morgan, 133 A. 249, 
104 Conn. 412. 

Ill.—Holmes V. ICammerman, 136 N. 

B. 2d 162, 10 Ill.App.2d 450—Rid- 

dlosbarger v. Riddlosbarger, 93 N. 
B.2d 380, 341 Ill.App. 107—Kunst- 
mann v. Kunstmann, 77 N.E.2d 888, 
333 Ill.App. 663—Buehler v. Bueh- 
ler, 53 N.E.2d 336, 321 Ill.App. 630 
—^Buehler v. Buehler, 39 N.E.2d 
705, 313 Ill.App. 264—Druce v. 

Drucc, 39 N.E.2d 690, 313 Ill.App. 
169—Jackson v. Jackson, 14 N.E.2d 
276, 294 I11.APP. 508, see Do Carlo 
V. De Carlo, 129 N.B.2d 743, 8 Ill. 
App.2d 168. 

Ind.—State ex rel. Sims v. Hendricks 


Circuit Court, 134 N.E.2d 211, 235 
Ind. 444. 

Ky.—Cadden v. Smith, 264 S.W.2d 71 
—Heskamp v. Heskamp, 242 S.W. 
857, 195 Ky. 618—Napier v. Napier, 
217 S.W. 683, 186 Ky. 668. 

La.—Gormley v. Gormley, 108 So. 
307, 161 La. 121. 

Md.—^Berman v. Berman, 62 A.2d 787, 
191 Md. 699—^Dougherty v. Dough¬ 
erty, 48 A.2d 451, 187 Md. 21—Ritt- 
ler V. Rittler, 23 A.2d 676, 180 Md. 
691—^Timanus v. Timanus, 16 A.2d 
918, 178 Md. 640—Cook v. Cook, 171 
A. 722, 166 Md. 704. 

Minn.—Bickle v. Bickle, 265 N.W. 276, 
196 Minn. 392. 

Mo.—Simms v. Simms, 253 S.W.2d 814 
—Nolker v. Nolker, 257 S.W. 798 
—State ex rel. Kranke v. Calhoun, 
232 S.W. 1038. 

Price V. Price, App., 311 S.W.2d 
341—Carrow v. Carrow, App., 294 
S.W.2d 595-Noll v. Noll, App., 286 
S.W. 2d 58—^McCormack v. McCor¬ 
mack, App., 238 S.W.2d 858—Wil¬ 
liamson v. Williamson, App., 167 
S.W.2d 94—Jones v. Jones, App., 
164 S.W.2d 162—Woods v. Woods, 
159 S.W,2d 320, 236 Mo.App. 865— 
Glass V. Glass, 39 S.W.2d 816, 226 
Mo.App. 78—Weisheyer v. Weis- 
heyer, App., 14 S.W. 2d 486—Welday 
V. Welday, App., 232 S.W. 1045. 
Mont.—State ex rel. Stefonick v. 
District Court, Fifth Judicial Dist., 
Beaverhead County, 157 P.2d 96, 
117 Mont. 86—State ex rel. Enochs 
V. District Court of Missoula Coun¬ 
ty, 139 P.2d 545, 113 Mont. 611. 
N.M.—Oldham v. Oldham, 208 P. 886, 
28 N.M. 163. 

N.Y.—Bauman v. Bauman, 204 N.T.S. 

266, 209 App.Div. 238. 

Pa.—Commonwealth v. Callen, 67 A.2d 
610, 165 Pa.Super. 163—Common¬ 
wealth v. Scholl, 39 A.2d 719, 166 
Pa.Super. 136—Scholl v. Scholl, 35 
A.2d 628, 154 Pa.Super. 57—^Foust 

V, Foust, 19 A.2d 517, 144 Pa.Super. 
613—White v. White, 161 A. 464, 106 
Pa.Super. 85. 

WakeAeld v. WakeAeld, Com.Pl., 
63 Dauph,Co. 181—^Harrington v. 
Harrington, 44 Dauph.Co. 434— 
Snyder v. Snyder, 33 Luz.Leg.Reg. 
319—^Frantz v. Frantz, 7 Sch.Reg. 
92. 

R.I.—^Rotondo v. Rotondo, 125 A.2d 
118. 

Tenn.—^Rutledge v. Rutledge, 268 S. 

W. 2d 343, 196 Tenn. 665. 

Tex.—^Ex parte Scott, 123 S.W.2d 306, 
133 Tex. 1, answers to certified 
questions conformed to, Civ.App., 
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126 S.W.2d 525—Ex parte Hodges, 
109 S.W.2d 964, 130 Tex. 280. 

Ellis V. Ellis, Civ.App., 226 S.W. 
2d 216—^Barry v. Barry, Civ.App., 
162 S.W.2d 440. 

Vt.—^Davidson v. Davidson, 9 A.2d 
114, 111 Vt. 24. 

Wash.—State ex rel. Brown v. Su¬ 
perior Court for King County, 69 
P.2d 811, 190 Wash. 572—Reno v. 
Reno, 203 P. 2, 118 Wash. 49. 
W.Va.—^Finnegan v. Arnold, 55 S.E. 
2d 399, 133 W.Va. 221, 19 A.L.R.2d 
700—^Myers v. Myers, 35 S.E.2d 847, 
128 W.Va. 160—Thacker v. Fergu¬ 
son, 32 S.B.2d 47. 127 W.Va. 177. 
Wis.—Weihert v. Weihert, 61 N.W.2d 
890, 265 Wis. 438—^Barrock v. Bar- 
rock, 44 N.W.2d 527, 257 Wis. 565. 
3 C.J. p 1268 note 23 [f]-19 C.J. p 
281 note 79, p 209 note 96, p 190 
note 88. 

Reason for mle 

“An application by a party to a 
divorce action for an allowance by 
way of attorney’s fees and costs in 
prosecuting an appeal to this court, 
should, unless positively forbidden 
by statute, be addressed to the su¬ 
perior court, which is familiar with 
the facts of the case, the condition 
of the parties, and may more easily 
not only consider affidavits but hear 
witnesses, if necessary. If the stat¬ 
ute required that such an application 
be made only to this court, it would 
frequently be appropriate, if not 
necessary, to remand the matter to 
the superior court for hearing.” 
Wash.—State ex rel. Atkinson v. 
Church, 226 P.2d 861, 863, 37 Wash. 
2d 814. 

Xhtention to seek appeal as sufficient 
to invoke power 

Although an appeal is a separate 
suit from original action brought in 
circuit court, and although final de¬ 
cree in divorce suit had been entered 
and no appeal had been granted by 
supreme court of appeals and thus no 
suit was pending, circuit court had 
authority to grant allowance for suit 
money and maintenance where wife 
stated intention to seek an appeal. 
W.Va.—State ex rel. Cooper v. Gar¬ 
vin, 82 S.E.2d 612, 139 W.Va. 845. 

After writ of error to TTnited States 
supreme court 

After the state supreme court sus¬ 
tains a decree dismissing wife’s pe¬ 
tition for divorce, and grants writ of 
error to supreme court of United 
States, the circuit court has jurisdic¬ 
tion to grant alimony pendente lite. 
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that only the trial court has such jurisdiction,*^ 3 at 
least until by perfection of the appeal the trial court 
has lost control of the case.*^^ 

Where the wife’s petition for divorce has been 
dismissed and her motion for new trial overruled, it 
has been held that the jurisdiction of the trial court 
to order payment of alimony pendente lite and suit 
money is dependent on the taking of an appeal 
and under a statute providing that the trial court 
has jurisdiction to determine a motion for suit 


money and attorneys’ fees at all times while the 
action is pending, the trial court has no jurisdiction 
to allow a divorced wife alimony, suit money, or 
counsel fees for the prosecution or defense of an 
appeal prior to such appeal.^**-!® The trial court 
has jurisdiction to entertain a motion to allow the 
wife attorney’s fees both in prosecuting her cross 
appeal and in defending against her husband’s ap- 
peal.*^'^-^® The fact that allowances to the wife for 
her defense of an appeal may be erroneous does 


although defendant claims marriage 
to have been severed by divorce in 
another state, but where such divorce 
was not finally settled by reason of 
its pendency before supreme court of 
United States, as such action is re¬ 
garded as still pending so as to au¬ 
thorize allowance of alimony, al¬ 
though wife was denied a writ of cer¬ 
tiorari, and writ of error has not 
been docketed in the supreme court 
of United States, since whether juris¬ 
diction will be entertained by federal 
court is for that court to determine 
when Question properly arises, and 
the allowance of alimony before ap¬ 
peal to higher court is perfected was 
proper. 

Mo.—Howey v. Howey, 276 S.W. 84. 
220 Mo.App. 484. 

73. Conn.—Morgan v. Morgan, 133 
A. 249. 104 Conn. 412. 

III.—Buehler v. Buehler, 27 ]Sr,E.2d 
466, 373 Ill. 026. 

Iiid,—^Eward v. Bward, 125 N.E, 468, 
72 Ind.App. 638. 

La.—Hammonds v. Caballero, 22 So. 
2d 600, 207 La. 1090—^Abrams v. 
Rosenthal. 92 So. 607, 151 La. 987. 
N.Y.—^Rosenfleld v. Rosenfleld, 124 N. 

T.S.2d 782, 282 App.Div. 761. 

R.I.—Hurvitz v. Hurvitz, 116 A. 061, 
44 R.I. 243. 

W.Va.—State ex rel. Cooper v, Gar¬ 
vin, 82 S.E.2d 612, 139 W.Va. 846— 
Finnegan v. Arnold, 66 S.E.2d 399, 
133 W.Va. 221, 19 A.L.R.2d 700, 
Wia.—Weihert v. Weihert, 61 N.W,2d 
890. 266 WiH. 438. 

19 C.J. p 281 note 80. 

Xn. Missouri 

(1) Only trial court has jurisdic¬ 
tion to allow alimony pending appeal, 
and appellate court has no jurisdic¬ 
tion to order .such allowances. 

Mo,—Price v. Price, App., 281 S,W.2d 
307—McCormack v. McCormack, 
App., 238 S.W.2d 858—Woods v. 
Woods, 159 S.W.2d 320, 230 Mo.App. 
855—^Nicholson v. Nicholson, 264 S. 
W. 82, 214 Mo.App. 670—Kaplun v. 
Kaplun, App., 227 S.W. 894. 

(2) However, it has been held that 
an appellate court has power to ad¬ 
judge suit money and attorneys' fees 
to wife to enable her to prosecute an 
appeal in a suit for divorce. 

Mo.—^McCoin v. McOoin, App., 218 S. 
W. 949. 


In Ohio 

(1) Appellate court does not have 
jurisdiction to order payment of ali¬ 
mony pendente lite and expenses 
pending appeal, since that would be 
an exercise of original jurisdiction, 
which the court has not been granted 
by constitution, and a statute grant¬ 
ing such jurisdiction is invalid as in 
violation of constitution. 

Ohio.—^Bcach v. Beach, 134 N.E.2d 
162, 99 Ohio App. 428—Duncan v. 
Duncan, 99 N.E.2d 510, 88 Ohio App. 
243. 

(2) So also, appellate court has 
been held not to have jurisdiction to 
order such payments on appeals on 
Questions of law. 

Ohio.—Smith v. Smith, App., 90 N.E. 
2d 174—Dann v. Dann, 48 N.E.2d 
140, 71 Ohio App. 110. 

(3) However, some cases have held 
that appellate court does have such 
power. 

Ohio,—Gage v. Gage, App., 127 N.E, 
2d 424—Pearson v. Pearson, App., 
41 N.E.2d 726. 

(4) It has also been hold to have 
such power as to law appijals ns Wi‘ll 
as appeals on law and fact. 

Ohio.—Rciacca v. Sclacca, App., 126 
N.K.2d 342. 

<5) Statute authorizing court of ap¬ 
peals to grant alimony and support 
during pendency of an appeal to such 
court does not apply to a rewlew on 
error and hence, where court of ap¬ 
peals increased amount of property 
settlement allowable to wife from 
whom divorce was granted, leaving 
decree otherwise undisturbed, court 
of appeals was not authorized to al¬ 
low to wife counsel fees incident to 
appeal. 

Ohio,—Schiff v. Schiif, App., 48 N.E. 
2d 139, 

XB. Teiuaeraee 

(1) Appellate court, not being a 
court of original jurisdiction, cannot 
consider granting of alimony and 
counsel fees for wife on appeal from 
a divorce decree. 

Tenn.—Rutledge v. Rutlodge, 268 S. 
W.2d 343, 196 Tenn. 666. 

(2) However, appellate court on an 
appeal in a divorce case, was held to 
have power to order that maintenance 
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of Wife as directed by trial court 
should be continued during pendency 
of husband's appeal. 

Tenn.—Crabtree v. Crabtree, 190 S. 

W.2d 319, 28 Tenn.App. 373. 

74. Ky.—Rose v. Davis, 157 S.W.2d 
284, 288 Ky. 674—Heskamp v. Hes- 
knmp, 242 S.W. S67, 195 Ky. 618-^ 
Kelly V. Kelly, 209 S.W. 335, 183 Ky 
172, 676. 

Nev.—Lux V. Lux, 210 P.2d 212, 66 
Nev. 337—Cunningham v. Cunning¬ 
ham, 102 P.2d 94, 60 Nev. 191, mo¬ 
tion denied 3 05 P.2d 398, 60 Nev 
191. 

N.M.—Oldham v. Oldham, 208 P. 886 
28 N.M. 163. 

19 C.J. p 281 note 81. 

Before flling' of appeal in appellate 
court 

Trial court may make an order for 
alimony pendente lite after decree 
of divorce but before case has been 
lll(‘d in supreme court. 

Okl.—Scott V. Scott, 218 P.2d 373, 203 
Okl. 00. 

Necessity for appeal 

ITnder constitutional provision, al- 
lowanr«* of suit money, temporary ali¬ 
mony, and attorney's fees may be 
made by supreme court only on ap¬ 
peal from judgment of divorce. 
Idaho.—^Mather.s v. Mathers, 232 P. 
673, 40 Idaho 189. 

74.5 Mo.—Jones v. Jones, App., 164 
S.W.2d 162. 

74,10 Mo.—Simms v. Simms, 253 S. 
W.2d 814. 

Wonneman v. Wonneman, App., 
305 S.W.2d 82. 

Where plaintiff’s bill has been 
dismissed and her motions for new 
trial and in arrest of judgment over¬ 
ruled, Iho trial court is without ju¬ 
risdiction to grant alimony pendente 
lite until an application for appeal 
has be(m made or an appeal grant¬ 
ed, but where tho record discloses 
that an appeal has been taken, the 
circuit court has jurisdiction to con¬ 
sider her motion under statute for 
suit money and attorney fees pend¬ 
ing appeal. 

Mo.—Drennan v. Drennan, App., 104 
S.W.2d 691. 

74.15 Wash,—State ex rel. Atkinson 
v. Church, 226 P.2d 861, $7 W 8 : 5 h. 2 d 
814, 
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court has denied a wife’s petition for temporary ali¬ 
mony, the appellate court will not allow it where the 
evidence fails to show that the trial court erred.*^^ 

A divorced wife is not entitled to alimony pen¬ 
dente lite during pendency of a husband’s appeal 
from an order directing payment of arrears in per¬ 
manent alimony since no marital relation exists be¬ 
tween the husband and wife after entry of the final 
decree of divorce.^® 

Concurrent jurisdiction of trial and appellate 
courts. In some jurisdictions the allowance of ali¬ 
mony and suit money pending an appeal is a matter 
within the concurrent jurisdiction of the lower court 
and the appellate court.80.5 

Exhaustion of original jurisdiction. In some ju¬ 
risdictions, it is the rule under the statutes that only 
the trial court has original jurisdiction to grant an 
application for suit money or maintenance to a party 
not in default during the pendency of an appeal,*0-10 
that the appellate court does not have such original 
jurisdiction,80.i6 that the jurisdiction of the appel¬ 
late court with respect to suit money or maintc- 
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nance during the pendency of the appeal is limited 
to appeals from the order of the trial court on such 
subject matter,80.20 and, while this rule has appar¬ 
ently been changed by statutory amendment, that 
once the trial court has granted temporary mainte¬ 
nance during the pendency of the appeal it has ex¬ 
hausted its original jurisdiction on the subject, so 
that neither the trial court nor the appellate court 
has power to grant additional suit money to cover 
the costs of such an appeal.80.25 

§ 204. - Allowance or Award to Husband 

While alimony may not ordinarily be granted to the 
husband, In some Jurisdictions, under statutes so pro- 
viding, an award of alimony may be made against the 
wife In favor of the husband. 

Alimony, which, as stated supra § 202, is based on 
the common-law obligation of a husband to support 
his wife, may not ordinarily be granted to the hus¬ 
band, 81 at least in the absence of statutory author¬ 
ity thcrefor.82 However, in some jurisdictions, un¬ 
der statutes so providing, an award of alimony may 
be made against the wife in favor of the husband 
for support and maintcnancc.82 


—Hay V. Hay. 235 P. 902, 40 Idaho 
624. 

79. Fla.—Goolsby v. Goolsby, 164 So. 
522, 114 Fla. 578. 

80. Fla.—Vinson v. Vinson, 190 So. 
454, 139 Fla. 146. 

80.5 Minn.—^Bickle v. Sickle, 266 N, 
W. 276, 196 Minn. 392. 

Denial of dlvovce 

Chancery court and supreme court 
on appeal had jurisdiction to award 
suit money and alimony to wife, not- 
withstandinff denial of divorce to 
husband on ground of three years’ 
separation. 

Ark.—Gabler v. Gabler, 190 S,W.2d 
076, 209 Ark. 459. 

80.10 Or.—^Edwards v. Edwards, 227 
P.2d 975, 191 Or. 275—Hershey v. 
Hershey, 234 P. 288, 121 Or. 127— 
White V. White, 190 P. 969, 100 Or. 
387. 

80.15 Or.—^Ashford v. Ashford, 249 
P.2d 968, 201 Or. 206—^Wilder v. 
Wilder, 238 P.2d 737, 193 Or. 445— 
Edwards v. Edwards, 227 P.2d 975, 
101 Or. 275, overruling in so far as 
they appear to be authority for the 
proposition that the appellate court 
will receive an act on any applica¬ 
tion in dlvorco suits for suit money 
or maintenance as an original mat¬ 
ter, Spath V. Spath, 162 P.2d 611, 
177 Or. 375, Mueller v. Mueller, 
106 P.2d 1096, 165 Or. 163, Goodman 
V. Goodman, 105 P.2d 1091, 165 Or. 
141, Thomsen v. Thomsen, 275 P. 
67i.; 128 Or. 622, White v. White, 
197 P. 1080, 190 P. 969, 100 Or. 387 
—^Hengen v. Hengen, 166 P. 525, 85 


Or. 155—Taylor v. Taylor. 134 P. 
1183, 140 P. 999, 70 Or. 510—O’¬ 
Brien V. O’Brien, 67 P. 374, 68 P. 
892, 36 Or. 92. 

Proceeding held not to confer Juris¬ 
diction 

Proceeding initiated in supreme 
court for maintenance and suit mon¬ 
ey docs not give supreme court 
jurisdiction to act in llrst ln.stance. 
Or.-La Follett v. La Follett, 2 P.2d 
1109, 138 Or. 411, followed in Berry 
V. Berry, 2 P.2d 1110, 139 Or. 401. 

Statute allowing fees in oontempt 
proceedings 

Statute authorizing allowance of 
counsel fees in contempt proceedings 
to compel compliance with order in 
suit to dissolve marriage is limitc^d 
in application to court in whU‘h pro¬ 
ceeding was in.stituted, and thus does 
not authorize supreme court on ap¬ 
peal to allow such counsel fees. 

Or.—State ex rcl. Casey v. Casey, 
163 P.2d 700, 176 Or. 328, 172 A.L.li. 
862. 

80.20 Review limited to evidence ad¬ 
duced below 

In consideration of such appeal su¬ 
preme court is limited in its review 
to testimony adduced in court below 
concerning amount or items of appel¬ 
lant’s necessary expenses in defending 
suit. 

Or.—Edwards v. Edwards, 227 P.2d 
975, 191 Or. 276. 

80J25 Or.—^Ashford v. Ashford, 249 
P.2d 968, 201 Or, 206—Edwards v. 
Edwards, 227 P.2d 975, 101 Or. 276. 
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81. Mo.—Lnweing v. Laweing, App., 
21 S.W.2d 2. 

Neb.—Hartimek v. Bartunek, 191 N. 
W. 671, 109 Neb. 437—Bristol v. 
Bri.Mtol, 186 N.W. 972, 107 Neb. 
321. 

Tenn.—Clouse v. Clouse, 207 S.W.2(i 
576, 185 Tenn. 666. 

19 C.J. p 204 note 44. 

Joinder of other action with divorce 
Fa(‘t that action to dissolve part¬ 
nership bt‘tween parties was tried to- 
gt»ther with divorce action furnished 
no basis for award to husband in 
divorce case. 

Minn.-Wilde v. Wilde, 224 N.W. 852, 
177 Minn. 189. 

82. Cal.—I senring v. Superior Ct, 
168 r. 1062, 34 C.A. 749. 

10 C.J. p 204 note 45. 

Temporary allowance 
Power of court to grant divorces 
and legal separations is entirely 
statutory, and since no statutory au¬ 
thority exists, court is without powei 
to mak<t provision for a temporary 
allowance to bo paid to husband by 
wife for his support. 

N.H.—Hartnett v. Hartnett, 43 A.2d 
153, 93 N.H. 406. 

83. Cal.—Diamond v. Diamond, 308 
l>.2d 900, 149 C.A.2d 788—Hopkins v. 
DetiMck, 217 I>.2d 78, 97 C.A.2d 50, 
followed in 217 P.2d 84, 97 C.A.2d 
929. 

Iowa.—^Miloham v. Mileham, 196 N.W. 
345, 106 Iowa 701—Corpus Juris 
oited in Lindsay v. Lindsay, 178 
N.W. 384, 386, 189 Iowa 326. 
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DIVORCE § 205 


B. TEMPORARY ALIMONY 


§ 205. Right in General 

As a general rule, a wife, whether the plaintiff or the 
defendant in an action for divorce, will be awarded tem¬ 
porary alimony for her support during the pendency of 
the suit. 

There is some early authority denying the power 
of the court to award alimony pendente lite in an 


action for divorce.84 However, subject to the limi¬ 
tations hereinafter noted, it was the practice of the 
ecclesiastical courts in England, and is now gen¬ 
erally the practice in the United States, on an ap¬ 
plication by the wife to the court, in a divorce suit, 
to make an allowance for her support during the 
pendency of the suites if she is without separate 


N.D.—^Hodous V. Hodous, 36 N.W.2d 
554, 76 N.D. 392, 12 A.L..R.2d 1051. 
•Ohio.—^Arbograst v. Arbogast, 136 N. 
E.2d 54, 165 Ohio St. 459. 

Raiiisburg v. Rainsburg, 75 N.B. 
2d 481, 80 Ohio App. 303—Albert 
V. Albert, 7 Ohio App. 156. 

Okl.—Peters v. Peters, 46 P.2d 487, 
172 Okl. 575—Barnett v. Barnett, 
13 P.2d 104, 158 Okl. 270—Corneli¬ 
us V. Cornelius, 199 P. 1115, 82 
Okl. 195. 

Or.—^Bennett v. Bennett, 302 P.2d 
1019, 208 Or. 524. 

Pa.—^Hedderick v. Hedderick, 63 A.2d 
373, 163 Pa.Super. 564. 

Wash.—Corpus Juris cited iu State v. 
Superior Court for Spokane County, 
207 P. 227, 121 Wash. 369, 24 A.L.R. 
488, reheard 211 P. 767, 120 Wash. 
369, 24 A.Li.R. 488. 

19 C.J. p 204 note 46. 

Award held improper 

In wife’s divorce action, wherein 
husband Died cross petition for di¬ 
vorce in which husband did not ask 
for award of alimony, judgment 
awarding husband divorce and re- 
.Quiring him to pay the sum of one 
hundred dollars per month for sup¬ 
port of children and requiring wife 
to pay husband lump sum as ali¬ 
mony w’as required to bo modified 
by eliminating the alimony provision 
for husband, as unjust to the wife. 
Ohio.—^Henkc v. Henke, 22 N.B.2d 665, 
61 Ohio App. 416. 

Costs and attorney’s fees 
Court, sustaining demurrer to 
complaint in divorce action, could 
enter order for payment of attorney 
fees and costs on appeal from order 
denying husband’s motion for ali¬ 
mony, but as respects statutory ju¬ 
risdiction of trial court, order allow¬ 
ing husband attorney’s foes and 
costs on appeal from order denying 
alimony after effective date of law 
relating thereto was not retroactive. 
Cal.—MoClurg v. McClurg, 297 P. 27, 
212 C. 16. 

Xn. Massachusetts 

(1) Award of portion of wife’s es¬ 
tate to husband, to be in nature of 
“alimony” within statute authoriz¬ 
ing such award on divorce, must be 
made on theory of provision for his 
support and maintenance, and not on 
theory of equitable division of their 
property. 


Mass.—^Topor v. Topor, 192 N.E. 62, 
287 Mass. 473. 

(2) Wife’s adultery, although of 
importance in deciding whether 
award in nature of alimony should 
be made to husband on divorce, was 
not conclusive and, talcen alone, 
would not afford basis for fixing 
amount thereof, and the judge’s 
finding that wife was guilty of 
adulterous conduct, that husband 
and wife were owners of two par¬ 
cels of land, and that wife had oth¬ 
er personal property, without find¬ 
ing value thereof or value of hus¬ 
band’s property or husband’s finan¬ 
cial condition, is insufficient to war¬ 
rant ordering wife to convey her in¬ 
terest in real estate to husband as 
award in nature of alimony. 

Mass.—Topor v. Topor, supra. 

84. xn New Sampshire 

(1) Under statute, the court is au¬ 
thorized to award alimony pendente 
lite. 

N.H.—Powell V. Powell, 86 A.2d 331, 
97 N.H. 301. 

<2) Prior to the enactment of the 
statute the court had no power to 
award temporary alimony in an action 
for divorce. 

N.H.—Wallace v. Wallace, 72-A. 1033, 
75 N.H. 217. 

19 C.J. p 204 note 48 [b], 

85. Ala.—^Ex parte Harris, 162 So. 
449, 228 Ala, 88—^Bx parte Wood, 
110 So. 409, 215 Ala. 280—^Ex parte 
Cairns, 96 So. 246, 209 Ala. 358— 
Ex parte Eubank, 89 So. 656, 206 
Ala. 8, 

Alaska.—^Van Atta v. Van Atta, 6 
Alaska 266. 

Ariz.—^Ackel v. Ackel, 110 P.2d 238, 
67 Ariz. 14, 133 A.L.,R. 549, rehear¬ 
ing denied 111 P.2d 628, 67 Ariz. 118, 
133 A.L.R. 566. 

Ark.—Tracy v. Tracy, 43 S.W.2d 539, 
184 Ark. 832. 

Cal.—Corpus Juris Seouudum cited in 
Loeb V. Loeb, 190 P.2d 246, 248, 84 
C.A.2d 141. 

Colo.—Santo v. Santo, 206 P.2d 341, 
120 Colo. 13. 

Del.—^Brown v. Brown, 29 A.2d 149, 
3 Terry 157. 

D.C.—Corpus Juris cited iu Pedersen 
V. Pedersen, 107 P.2d 227, 234, 71 
App.D.C. 26—^Martin v. Martin, 18 
P.2d 823, 67 App.D.C. 173. 

Ga.—Stephens v. Stephens, 159 S.E. 
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683, 173 Ga. 84—Chapman v. Chap¬ 
man, 133 S.E. 875, 162 Ga. 358— 
Cason V. Cason, 123 S.E. 713, 158 
Ga. 395—^Liuke v. Luke, 116 S.E. 
666 , 154 Ga. 800—Lee v. Lee, 115 

S. E. 493, 154 Ga. 820. 

Wallace v. Wallace, 7 S.B.2d 604, 
61 Ga.App. 789. 

Ind.—^Rooney v. Rooney, 109 N.B.2d 
93, 231 Ind. 443—Corpus Juris 

Secundum cited iu Tracy v. Tracy, 
50 N.E.2d 662, 221 Ind. 590—Argi- 
roff V. Argiroff, 19 N.E.2d 560, 215 
Ind. 297. 

La.—Tomasella v. Spano, 9 So.2d 466, 
201 La. 72. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 
2d 810, 182 Md. 624—Spellman v. 
Spellman, 182 A. 342. 169 Md. 700 
—^Kalben v. King, 172 A. 80, 166 Md. 
632—Cook V. Cook, 171 A. 722, 166 
Md. 704—McClees v. McClees, 152 
A. 901, 160 Md. 115—Daiger v. 
Daiger, 140 A. 717, 154 Md. 601— 
Hood V. Hood, 113 A. 895, 138 Md. 
355, 16 A.L.R. 744—Wygodsky v. 
Wygodsky, 106 A. 698, 134 Md. 344. 
Mo.—Noll V. Noll, App., 286 S.W.2d 
58. 

N.H.—Powell V. Powell, 86 A.2d 331, 
97 N.H. 301. 

N.T.—^Bannon v. Bannon, 1 N.E.2d 
975, 270 N.T. 484, 106 A.L.R. 1401. 

Bleiman v. Bleiman, 69 N.T.S.2d 
369, 272 App.Div. 760—Pratt v. 
Pratt, 6 N.T.S.2d 871, 255 App.Div. 
744—Unger v. Unger, 137 N.T.S. 
730, 162 App.Div. 828. 

Spletzer v. Spletzer, 110 N.T.S.2d 
236, 200 Misc. 614—Conklin v. Conk¬ 
lin, 39 N.T.S.2d 826, 179 Misc. 766, 
affirmed 48 N.T.S.2d 333, 267 App. 
Div. 919—^Hunt v. Hunt, 273 N.T.S. 
194, 152 Misc. 364, affirmed 273 N. 

T. S. 436, 242 App.Div. 721. 

Karrass v. Karrass, 66 N.T.S.2d 

919. 

N.C.—^Johnson v. Johnson, 76 S.E.2d 
109, 237 N.C. 383. 

N.D.—^Matthiesen v. Matthiesen, 214 
N.W. 460, 65 N.D. 471. 

Pa.—^Wargo v. Wargo, 136 A.2d 163, 
184 Pa.Super. 687—Swank v. Swank, 
76 Pa.Super. 112. 

Keeley v. Keeley, 9 Pa.Dist. & Co. 
406, 18 Del.Co. 69. 

Siegfried v. Siegfried, 28 Pa.Dlst. 
469, 11 Berks Co. 57, 32 Tork Leg. 
Rec. 178. 

Kaufman v. Kaufman, Com.PI., 
54 Lack.Jur. 137—^Toung v. Toung, 
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means, as considered infra § 208(5), and the hits- regard to the grounds for the divorce.86.i0 
band is able to support her infra § 208(6), and this alimony will be allowed in actions for either abso- 

general rule applies although the statute makes no lute or limited divorce,87 provided a meritorious 
provision therefor.86 cause of action is shown.88 The right to alimony 

pendente lite is not absolute, but the wife must show 
Alimony pendente lite may be awarded the wife that she comes within the provisions of the law 
whether she is plaintiff or defendant86-5 and without which would entitle her thercto.s^ 


Com.Pl., 26 LehX.J. 377—Deutsch 
V. Deutsch, Com.Pl., 23 ljeh.Ii.J. 
134—Thompson v. Thompson, Com. 
PI., 30 North.Co. 83—Carlucci v. 
Carluccl, Com.Pl., 29 North.Co. 378 
—Portzline v. Portzline, Com.Pl., 
25 Northumb.L.J. 13. 

R.I.—^Harvey v. Harvey, 123 A. 82, 
45 R.I. 383. 

W.Va.—Hatfield v. Hatfield. 153 S.E. 

493, 109 W.Va. 212. 

19 C.J. p 205 note 50. 

Sstoppel 

A husband, recognizing by stipula¬ 
tion his wife’s right to temporary 
alimony and agreeing to pay her 
specified sum per month or such 
greater sum as court might fix in his 
divorce suit, cannot prevail in his 
contention that trial court erred in 
awarding wife temporary alimony at 
end of trial. 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 363. 

86. Ind.—Rooney v. Rooney, 109 N. 

E.2d 93, 231 Ind. 443. 

R.I.—Jennings v, Jennings, 79 A.2d 
920. 78 R.I. 139. 

19 C.J. p 206 note 53. 

In. Fennsylvaaia 

(1) It has been stated that the 
right to alimony pendente lite is 
statutory. 

Pa.—Meinel v. Meinel, 167 A. 385, 
109 Pa.Super. 159. 

(2) However, it has been held that 
the court may award alimony pen¬ 
dente lite in an action for divorce a 
men.sa et thoro although there is no 
statute authorizing the court to do 
so. 

Pa.—York V. York, 164 A. 87, 107 Pa. 
Super. 522. 

86.5 Ala.—Ex parte Bragg, 2 So. 2d 
393, 241 Ala. 214. 

Del.—Brown v. Brown, 29 A.2d 149, 3 
Terry 167. 

Ga.—Powell v. Powell, 27 S.E.2d 393, 
196 Ga. 694, 

Ind.—Rooney v. Rooney, 109 N.E.2d 
93, 231 Ind. 443—Snider v. Snider, 
102 N.E. 32, 179 Ind. 583. 

N.Y.—^Harrass v. Karrass, 66 N.Y.S.2d 
919. 

Pa.—Simpson v. Simpson, 3 Pa.Dist. 
& Co.2d 660. 

Carbary v. Carbary, Com.Pl., 26 
Erie Co. 273. 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 363. 


Wife defending counterclaim 
isr.j. —Prlederich v. Priederich, 70 A. 
2d 177, 6 N.J.Super. 102. 

In Xionisiana 

(1) Under statute, wife is enti¬ 
tled to support during pendency of 
suit for divorce or for separation 
from bed and board, whether plaintiff 
or defendant. 

La.—Hillard v. Hillard, 73 So.2d 442, 
225 La. 607—Smith v. Smith, 47 
So.2d 32, 217 La. 646—Tomasclla v. 
Spano, 9 So.2d 465, 201 La. 72— 
Cotton v. Wright, 180 So. 487, 189 
La, 686—Landry v. Hegira, 178 So. 
502, 188 La. 050. 

(2) With respect to alimony pen¬ 
dente lite, husband, although suecL*s.s- 
fully suing for divorce on ground of 
four years’ separation, is bound to 
support wife prior to divorce decree, 
and was bound to support minor child 
living with wife. 

La.—Bowsky v. Silverman, 168 So. 
121, 184 La. 977. 

(3) Formerly, it was held that 
while a wife can claim alimony only 
when she is plaintiff, yet she may 
claim alimony in a suit, where, in 
answer to the suit of her husband 
for divorce, she institutes a recon- 
vcntional demand for separation 
from bed and board. 

La.—Landreaux v. Landreaux. 38 So. 

442, 114 La. 528. 

19 C.J. p 204 note 48 [a]. 

In ITorth Carolina 

(1) Under Revlsal 1905 S 1666, 
where a wife applies for divorce n 
menaa, setting forth in her com¬ 
plaint facts sufficient to entitle hor 
to the relief prayed for, and the 
Judge finds her allegations to be 
true, and that she has not suiUeient 
means alone to subsist during suit 
and to defray necessary expenses, 
she is entitled to alimony pendente 
lite and counsel fees. 

N.C.—Hennis v. Hennis, 105 S.E. 274, 
180 N.C, 606. 

(2) An order for payment of ali¬ 
mony pendente lite may be made In 
action for divorce brought by hu.M- 
band. 

NT.C.—McManus v. McManus, 133 S.K. 
9, 191 N.C. 740. 

(3) Alimony pendente lite may be 
awarded wife although she is de¬ 
fendant and does not ask for afilriu- 
ative relief. 

N.C.—Johnson v. Johnson, 76 S.E.2d 
109. 237 N.C. 888—Modlln v. Medlin, 

888 


95 S.E. 867, 175 N.C. 529. overruling 
Reeves v. Reeves, 82 N.C. 348. 

(4) For earlier North Carolina 
cases following the former rule see 
19 C.J. p 204 note 48 [c]. 

86.10 Pin.—Todd v. Todd, 9 So 2d 
279, 151 Pla. 134. 

87. Ark.— Bauman v. Bauman, n 
Ark. 320, 68 Am.D. 171. 

Ind.—Corpus Juxis Secnndnm cited 
in Tracy v. Tracy, 50 N.E.2d 662 
221 Ind. 590. 

N.C.—Stanley v. Stanley, 37 S.E2d 
118, 226 N.C. 129. 

Pa.—Kerr v. Kerr, Com.Pl., 38 Luz. 
Lpg.Reg. 356. 

N.Y.—Mossa v. Mossa, 107 NYS. 
1044, 123 App.Div. 400. 

Statutory authority liinited to divorce 
proceedings 

Statutory authority of judges to 
order husband to support wife pen¬ 
dente lite is limited to proceedings 
for limited and absolute divorce. 

Ind.—Brown v. Brown, 61 N.E.2d 645 
223 Ind. 463. 

Xu North. Carolina 

(1) Alimony pendente lite may be 
awarded in an action for an absolute 
divorce, an action for a divorce from 
bed and board, and in a proceeding 
for alimony without divorce. 

N.O.—Livingston v. Livingston, 70 S. 

M.2d 480, 235 N.C. 615. 

(2) Before enactment of Comp.St. 
§ 1667, providing for award of ali¬ 
mony in separate, independent suit, 
it was only allowable as ancillary 
to suits for otlier relief, usually di¬ 
vorce, and was continuing liability 
enforceable whenever necessity 
arose, unless barred by specific stat¬ 
ute npplleable, 

N.O.—Garris v. Garris, 124 S.E. 314, 
188 N.C. 32J. 

88, See infra S 208(2). 

8 D. IjU.—L and v. Land, 164 So. 599, 
1K3 La. 588. 

Under statute designed to promote 
reconciliation 

In husband’s divorce action 
brought under statute enacted for 
purpose of permitting reconciliation 
of divorced spousc^s to first marriage 
whore there is ofCsprlng therefrom 
and an estrangi'ment between spous¬ 
es to second marriage for two full 
y<‘ar8 and no issue of second mar¬ 
riage and no reconciliation, a non¬ 
resident st»cond wife is not entitled 
to alimony pendente lite. 

La.—Land v. Land, supra. 
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The allowance of alimony pendente lite in a suit 
for separation or divorce is merely an incident of 
such suit;^o the right to alimony pendente lite is 
incidental to a suit for divorce or alimony and does 
not exist apart from the action.^O-S An order for 
alimony pendente lite in a suit for divorce cannot be 
upheld under a statutory provision applicable only 
to independent suits for alimony.^i 

The purpose of temporary alimony is to provide 
for the maintenance of the wife while she is living 
apart from her husband pending a determination 
of the case;9i*5 such allowance is based on a hus¬ 
band’s obligation to support his wife until there is 
a divorce.®^*^® 

An award of alimony should ordinarily provide 
for cash payments, and the husband’s offer to permit 
his wife to purchase her necessities by way of charge 
accounts does not warrant the denial of an 
award.^^i-15 Generally speaking, alimony is restrict¬ 
ed to money, and in the absence of statute no award 
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may be made out of the property of the husband di¬ 
vesting him of the title of it.®2 However, in a prop¬ 
er case and in the exercise of a sound discretion, 
the court may award the use of the home and house¬ 
hold goods to the wife as temporary alimony;®® 
but it has been held that pending a divorce decree the 
court can award only temporary alimony and can¬ 
not enter a decree conveying or sequestering any 
property or property rights.®^ 

Whether an award should be made depends on 
the condition of the parties at the time the applica¬ 
tion for relief is made, not their situation at the 
time suit was instituted.®^*® The right to alimony 
pendente lite is not affected by the wife’s place of 
residence whether within or without the state.®^*!® 
As a general rule, there is no legal requirement 
that a wife either living with, or separate from, her 
husband must make a formal demand on him for 
support to be entitled to alimony pendente lite.®^*^® 
Whether or not alimony pendente lite should be 


90. La.—Lee v. Koester, 99 So. 588, 
155 La. 75G. 

Mo.—Wall V. Wall, App„ 296 S,W.2d 
160. 

Distinct and separate matter 
A motion for allowance pendente 
lite, although incidental to the prin¬ 
cipal proceeding, is nevertheless a 
separate and distinct matter from 
main divorce action and rests on its 
own merits. 

Mo.—Price v. Price, App., 281 S.W.2d 
307. 

90.5 Ga.—^Mullally v. Mullally, 35 
S.B.2d 199, 109 Ga. 708. 

Kan.—Edwards v, Edwards, 324 P.2d 
150, 182 Kan. 737. 

Requirement that application for 
temporary alimony be based on a 
pending suit see infra § 207(1). 

91. N.C.—^Adams v. Adams, 193 S. 
E. 274, 212 N.C. 873—Dawson v. 
Dawson, 190 S.E. 749, 211 N.C. 463. 

91.5 Conn.—England v. England, 85 
A.2d 483. 138 Conn. 410. 

N.C.—Hester v. Hester, 79 S.E.2d 248, 
239 N.C. 97—^^Vnderson v. Anderson, 
110 S.E. 863, 183 N.C. 139. 

91.10 Ala.—Ex parte Tranum, 50 So. 

2d 447, 256 Ala. 143. 

Colo.—Bieler v. Bleler. 272 P.2d 636, 
130 Colo. 17. 

Ky.—Coffee v. Coffee, 247 S.W.2d 601. 
Pa.—Commonwealth ex rel. Davidoff 
v. Davidoff, 116 A.2d 892, 178 Pa. 
Super. 649. 

Teager v. Teager, Com.Pl., 23 
Northumb.L.J. 162. 

Temporary and permanent alimony 
distinguished 

With respect to alimony pendente 
lite, the parties stand before court in 
continued relation of husband and 


wife, but with respect to permanent 
alimony allowed and to be paid after 
divorce, parties stand in such status 
that legal liability to pay the perma¬ 
nent alimony is in nature of obliga¬ 
tion to a stranger. 

Ohio.—Smith v. Smith, 11 Ohio Supp. 

5 . 

Enforcement of obligation 
Statute authorizing alimony pen¬ 
dente lite has for its purpose en¬ 
forcement of husband’s codal obliga¬ 
tion to support wife, and such obliga¬ 
tion continues during pendency of 
suit for separation from bed and 
board or for divorce and does not 
terminate until marriage is dissolved 
either by divorce or death. 

La.—Murphy v. Murphy, 87 So.2d 4, 
229 La. 849—^Kaighen v. Kaighen, 
86 So.2d 45, 229 La. 101—Smith v. 
Smith, 47 So.2d 32, 217 La. 646. 

91.15 Conn.—^England v. England, 86 
A.2d 483, 138 Conn. 410. 

92. Ga.—^Lloyd v. Lloyd, 189 S.E. 
903, 183 Ga. 761. 

93. Ala.—Corpus Juris Secundum 
cited in. Ex parte Gurganus, 37 So. 
2d 691, 694, 261 Ala. 361. 

Ga.—^Harbuck v. Harbuck, 78 S.E.2d 
608, 210 Ga. 220—Golden v. Golden, 
76 S.E.2d 697, 209 Ga. 915—Bran- 
nen v. Brannen, 65 S.E.2d 161, 208 
Ga. 88—^Huggins v. Huggins, 44 S. 
E.2d 778, 202 Ga. 738—Lloyd v. 
Lloyd, 189 S.E. 903, 183 Ga. 751. 
Circumstances warranting award of 
home 

Where wife came from Australia 
at invitation of husband for purpose 
of marrying husband, and wife had 
no relatives in Georgia and none in 
United States except a first cousin in 
New York whom wife had never 


seen, and wife had no independent 
income or means of livelihood and no 
place to live other than home owned 
by husband, and one child of mar¬ 
riage was three years and five months 
old and another child was four 
months old, awarding wife the use of 
home as temporary alimony and re¬ 
straining husband from interfering 
with wife’s peaceable enjoyment of 
home pending final disposition of 
wife’s divorce proceedings was not 
an abuse of discretion. 

Ga.—Brannen v. Brannen, 66 S.E.2d 
161, 208 Ga. 88. 

Alimony as charge ou land conveyed 
In an action for divorce and to set 
aside an alleged fraudulent convey¬ 
ance of land to plaintiff’s father-in- 
law, wherein it was prayed that the 
land be vested in plaintiff as alimony, 
a decree setting aside such convey¬ 
ance, rendered after an interlocutory 
decree but before final decree, is valid 
as a grant of temporary alimony, the 
court having acquired jurisdiction 
over the land, so as to make such ali¬ 
mony a charge thereon, although no 
personal service on defendant was 
had. 

Colo.—^Fowler v. Fowler, 220 P. 988, 
74 Colo. 231. 

No abuse of discretiou 
Ga.—Harbuck v. Harbuck, 78 S.B.2d 
608, 210 Ga. 220—Lloyd v. Lloyd, 
189 S.B. 903, 183 Ga. 761. 

94. Mo.—State ex rel. Keller v. Por¬ 
terfield, App., 283 S.W. 59. 

94.5 Colo.—^Bieler v. Bieler, 272 P. 
2d 636, 130 Colo. 17. 

94.10 Colo.—Santo v. Santo, 206 P.2d 
341, 120 Colo. 13. 

94-15 Cal.—Forrest v. Forrest, 271 
P.2d 70, 126 C.A.2d 674. 
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awarded is to be considered separately from the 
amount of the award.^^-20 

The allowance of alimony pendente lite in actions 
for separate maintenance is discussed in Husband 
and Wife § 619. 

In action to set aside divorce decree. Temporary 
alimony may be awarded in an action by the wife to 
set aside a decree of divorce,unless she has been 
guilty of collusion.^® Thus, a wife seeking to set 
aside an uncontested divorce decree on the ground 
of fraud has been allowed temporary alimony,^®*^ 
as has a wife suing to set aside a divorce decree as 
void for want of jurisdiction.^However, it 
has been held that when an action is brought by 
the wife to set aside a decree of divorce which is 
voidable only, temporary alimony cannot be allowed 
the divorced wife for her support during its pend- 
ency,^'^ and that the court may not award tempo- 
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rary alimony in a proceeding by the husband to va¬ 
cate the alimony provisions of a divorce judgment 
as rendered without jurisdiction.^'^-5 

On application for modification of decree of di¬ 
vorce, In suit by a wife to modify a decree of ab¬ 
solute divorce so as to procure an allowance of ali¬ 
mony, when the application of the wife for modifica¬ 
tion does not show on its face a cause for a modifica¬ 
tion, temporary alimony is refused.^® 

§ 206. Discretion of Court 

The award of alimony pendente lite rests largely In 
the discretion of the court, which will not be interfered 
with unless clearly abused. 

In the absence of statutory provisions to the con¬ 
trary, under which temporary alimony is a matter 
of right,temporary alimony is not a matter of 
right®®*® and its allowance rests largely in the dis¬ 
cretion of the court.^ This discretion is judicial, 


94.20 Ala.—^Ex parte Braggr# 2 So.2d 
393, 241 Ala. 214. 

95. Ala.—Ex parte Smith, 34 Ala. 
455. 

Pa.—^Holtham v. Holtham, 77 Pa. 

Bist. & Co. 17. 25 Leh.L.J. 5. 

19 C.J. p 206 note 62. 

96. Pla.—Hall V. Hall, 112 So. 622, 
93 Fla. 709. 

96.5 Ohio.—Tesko v. Teske, App., 80 
N’.B.2d 617, appeal dismissed 80 N. 
B.2d 677, 150 Ohio St. 126. 

96.10 Ga.—Gates v. Gates, 28 S.E. 
2d 108, 197 Ga. 11. 

97. Iowa.—McFarland v. McFar¬ 
land, 2 N.W. 269, 61 Iowa 666— 
Wilson V. Wilson, 49 Iowa 544. 

97.5 Mo.—Smethers v. Smothers, 
App., 263 S.W.2d 60. 

98- Iowa.—Blythe v. Blythe, 26 
Iowa 266. 

99. SOQuidatory duty 

It is the mandatory duty of the 
court to award temporary alimony if 
the wife docs not have sufllcicnt in¬ 
come for her maintenance during the 
pendency of the suit. 

La.—Coney v. Coney, 41 So.2d 497, 
215 La. C67. 

In. Alahasna 

(1) The statute has been amended 
so that the allowance of alimony 
pendente lite is not a matter of right, 
hut rests in the discretion of the 
court. 

Ala.—Mathison v. Mathison, 100 So. 
2d 11, 267 Ala, 101—Ex parte Gur- 
ganus, 37 So.2d 591, 251 Ala. 361— 
Ex parte Phillips, 22 So.2d 611, 247 
Ala. 94—Skinner v. Skinner, 8 So. 
2d 826, 243 Ala. 106—Ex parte 
Bragg, 2 So.2d 393, 241 Ala. 214— 
Norroll v. Norrell, 1 So.2d 664, 241 
Ala. 170—^Mancil v. Mancil, 199 So, 
810, 240 Ala. 404. 


(2) Prior to the amendment of the 
statute, alimony pendente lite was a 
matter of right. 

Ala.—Norrell v. Norrell, supra— 
Sharp V. Sharp, 161 So. 709, 230 
Ala. 639—^Ex parte Harri.s, 152 So. 
449, 228 Ala. 88—Ex parte Wil¬ 
liams, 135 So. 172, 223 Ala. 221— 
Allen V. Allen, 135 So. 169, 223 Ala. 
223—Ex parte Watson, 125 So. 669, 
220 Ala. 409—^Bx parte Apperaon, 
115 So. 226, 217 Ala. 176—Benton 
V. Benton, 107 So. 827, 214 Ala. 321 
—Ex parte State ex rel. Tissier, 106 
So. 866, 214 Ala. 219—Gibson v. 
Gibson. 83 So. 478, 203 Ala. 466. 

19 C.J. p 206 note 68. 

(3) “The Session of the Legisla¬ 
ture of Alabama of 19.30 (Acts 1930, 
p. 52, Code 1040, T. 34, § 30) realiz¬ 
ing that there may grow up abuses of 
the temporary alimony provisions of 
law, as set forth in the Codt* of 1923, 
§ 7417, changed the word ‘must’ to 
the word ‘may.’ ” 

Ala.—Skinner v. Skinner, 8 So.2d 
826, 213 Ala. 106. 

(4) The amendment of statute 
leaving allowance of alimony pen¬ 
dente lite to discretion of court did 
not affect d€*cre<j rendered prior to 
effective date of amendment. 

Ala.—Norrell v. Norrell, 1 So.2d 654, 
241 Ala. 170. 

99.5 Cal.—Loeb v. Loch, 190 P.2d 
246. 84 C.A.2d 141. 

Del.—Brown v. Brown, 29 A.2d 149, 
3 Terry 157. 

Ohio.—^Phillips v. Phillips, App., 120 
N.E.2d 77—Stone v. Stone, 122 N. 
E.2d 404, 98 Ohio App. 240. 

Pa,—Machain v, Machain, 53 Pa.Dl8t. 
& Co. 348. 

Zfe is not mandatory for trial court 
to award wife alimony pendente lite. 
Pa.—^Hanson v. Hanson, 110 A.2d 760, 
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177 Pa.Supcr. 384—Tumini v. 
Tumini, 28 A.2d 357, 150 Pa.Super. 
363. 

Young V. Young, Com.Pl., 26 Leh. 
L.J. 377—Sec Boyd v. Boyd, 22 
West.L.J. 131. 

Allowance not absolute 
Allowance of alimony pendente 
lite to wife ponding divorce action 
is not absolute, but is within discre¬ 
tion of trial Judge. 

Mo.—Kichardson v. Richardson, App., 
270 S.\V.2d 68. 

Prior to the adoption of the lisiar. 
ried Woman's Act, the right of the 
wife to alimony pendente lite was 
absolute. 

Mo.—Noll v. Noll, App., 286 S.W.2d 
58—Gregg v. Gregg, App., 272 S. 
W.2d 855. 

1. Ala.—Mathison v. Mathison, 100 
So.2d 11, 267 Ala. 101—Ex parte 
<;urgnnus, 37 So.2d 501, 251 Ala. 
361—Kx parte I'hilllpa, 22 So.2d 
611, 247 Ala. 94—Skinner v. Skin¬ 
ner, 8 So.2d 826. 243 Ala. 106— 
Kx parte Bragg, 2 So.2d 393, 241 
Ala. 214—NonM?ll V. Norrell, 1 So. 
2d 664, 241 Ala. 170—Mancil v. 
Mancil, 190 So. 810, 240 Ala, 404. 
Ark.—Kearney v, Kearney, 274 S.W. 
2d 770, 224 Ark. 484—Lewis v. 
Lewis, 262 S.W.2d 466, 222 Ark. 
743—Gladfeltor v. Gladfelter, 172 
S.W.2d 246, 206 Ark. 1019. 

Cal.—lialdwln v. Baldwin, 170 P.2d 
670, 28 C.2d 406—Sw(‘elcy v. Swee- 
loy, 170 I».2d 469, 28 C.2d 389— 
Comey v. Comoy, 66 r.2d 148, 8 C. 
2d 453—Kellctt v. Kellett, 39 P.2d 
203, 2 C.2d 46—Kenney v. Kenney, 
30 l\2d 398, 220 C. 134. 

Spreckels v. Spreckels, 244 P.2d 
917, 111 C.A.2d 529—Walsh v. 

Walsh, 239 P.2d 472, 108 C.A.2d 
675—Bcirnheimer v. Bernheimer, 
230 l'.2d 17, 103 C.A.2d 643 —Whelan 
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not arbitrary,2 although it will be interfered with | only when a clear case of abuse of it is shown.® 


V. Whelan, 197 P.2d 361, 87 C.A.2d 
90—Fallon v. Fallon, 195 P.2d 878, 
86 C.A.2d 872—Loeb v. Loeb, 190 
P.2d 246, 84 C.A.2d 141—Wittman 

V. Superior Court in and for San 
Mateo County, 66 P.2d 180, 19 C.A. 
2d 734—Weslphal v. Westphal, 10 
P.2d 119, 122 C.A. 379—^Anderson v. 
Anderson, 206 P. 463, 56 C.A. 697— 
Argabrite v. Argabrite, 206 P. 81, 
56 C.A. 650. 

Colo.—Ck>rpiis Juris SedULduin cited 
in Santo v. Santo, 206 P.2d 341, 343, 
120 Colo. 13—Miller v. Miller, 247 
P. 567, 79 Colo. 609. 

Conn.—^England v. England, 85 A.2d 
483, 138 Conn. 410—^La Bella v. La 
Bella, 57 A.2d 637, 134 Conn. 312. 
Bel.—^Brown v. Brown, 29 A.2d 149, 
3 Terry 157. 

D.C. — Zook V. Zook, 233 P.2d 369, 98 
U.S.App.D.C. 167—Corpus Juris cit¬ 
ed iu Pedersen v. Pedersen, 107 F. 
2d 227, 234, 71 App.D.C. 26—Lacho- 
wicz V. Lachowicz, 55 P.2d 535, 60 
App.D.C. 373—Reed v. Reed, 280 F. 
1009, 52 App.D.C. 35. 

Dennis v. Dennis, Mun.App., 140 

A. 2d 180. 

Fla.—Landy v. Landy, 62 So.2d 707 
—Baker v. Baker, 114 So. 661, 94 
Fla. 1001—Floyd v. Floyd, 108 So. 
896. 91 Fla. 910. 

Oa.—Golden v. Golden, 76 S.E.2d 697, 
209 Ga. 915—Childs v. Childs, 45 S. 

B. 2d 418, 203 Ga. 9—Joyner v. Joy¬ 
ner, 29 S.E.2d 260, 197 Ga. 479— 
Long V. Long, 13 S.E.2d 349, 191 
Ga. 606—Hannah v. Hannah, 11 S. 
E.2d 779, 191 Ga. 134—Gaulding v. 
Gaulding, 192 S.E. 724, 184 Ga. 689 
—Crummey v. Crummey, 180 S.E. 
493, 180 Ga. 736—Maxwell v. Max¬ 
well, 170 S.E. 362, 177 Ga. 483— 
Rigdon V. Rigdon, 164 S.E. 677, 174 
Ga. 903—McCallum v. McCallum, 
122 S.E. 231, 157 Go. 795—Gam- 
mage V. Gammage, 114 S.E. 641, 154 
Ga. 452—Spooner v. Spooner, 100 
S.E. 571, 149 On. 467. 

Ill.—^Kleinschmidt v. Kloinschmidt, 
104 N.E.2d 343, 345 Ill.App. 608— 
Bush V. Bush, 44 N.B.2d 767, 316 
IlLApp. 296. 

Ind.—Eward v. Eward, 125 N.B. 468, 
72 Ind.App, 638. 

Ky.—Cadden v. Smith, 264 S.W.2d 
71—Blackburn v. Blackburn, 247 
S.W. 1111, 198 Ky. 12. 

Md.—Spellman v. Spellman, 182 A. 
342, 169 Md. 700. 

Mich.—Westgate v. Wostgate, 288 N. 

W. 860, 291 Mich. 18. 

Miss.—Corpus Juris Secuudum cited 
iu Neely v. Neely, 52 So.2d 501, 
504—r*ickering v. Pickering, 61 So. 
2d 740—Gresham v. Gresham, 21 
So.2d 414, 198 Miss. 43. 

Mo.—Whitwell v. Whitwell, 300 S.W. 
455, 318 Mo. 476—^Arnold v. Arnold, 
222 S.W. 996. 

Gregg V. Gregg, App., 272 S.W.2d 
855—Richardson v. Richardson, 


App., 270 S.W.2d 68—Summers v. 
Summers, App., 222 S.W.2d 514— 
Sellers v. Sellers, App., 183 S.W. 
2d 860—Boll V. Boll, App., 287 S.W. 
834—Sayler v. Sayler. 252 S.W. 467, 
212 Mo. App. 583—Methudy v, 
Methudy, App., 238 S.W. 568. 

N.J.—Curley v. Curley, 117 A.2d 407, 
37 N.J.Super. 351. 

N.T.—^Braunworth v. Braunworth, 33 
N.E.2d 68, 285 N.T. 151. 

Kluger V. Kluger, 152 N.T.S.2d 
264, 1 A.D.2d 1033—^Wimpfheimer v. 
Wimpfheimer, 29 N.Y.S.2d 102, 262 
App.Div. 304. 

Meyman v. Heyman, 22 N.T.S. 
2d 832, 175 Misc. 69. 

N.C.—Butler v. Butler, 39 S.B.2d 746, 
226 N.C. 594. 

N.D.—Heller v. Heller, 81 N.W.2d 
124. 

Ohio.—Corpus Juris cited iu Norton 
V. Norton, 145 N.B. 253, 256, 111 
Ohio St. 262. 

Phillips V. Phillips, App., 129 N. 
B.2d 77—Stone v. Stone, App., 122 
N.E.2d 404—^Brady v. Brady, App., 
69 N.B.2d 447—Wilson v. Wilson, 
App., 68 N.E.2d 149—^Davis v. Da¬ 
vis, App., 51 N.E.2d 288—Wolfer v. 
Wolfer, 19 Ohio App. 12. 

Pa.—^Hanson v. Hanson, 110 A.2d 750, 
177 Pa.Super. 384—Commonwealth 
V. Scholl, 39 A.2d 719, 156 Pa.Super. 
136—Scholl V. Scholl, 36 A.2d 528, 
164 Pa.Super. 67—^Tork v. York, 164 
A. 87, 107 Pa.Super. 522—Murray 
V. Murray, 80 Pa-Super. 673—Swank 
V. Swank, 75 Pa.Super. 112—Adams 
V. Adams, 74 Pa.Super. 502—Lynn 
V. Lynn, 68 Pa.Super. 324. 

Anthony v. Anthony, 77 Pa.Dist. 
& Co. 519—^Machain v. Machain, 53 
Pa.Dist. & Co. 348—^Purman v. Pur- 
man, 7 Pa.Dist. & Co. 755. 

Siegfried v. Siegfried, 28 Pa-Dist. 
469, 11 Berks Co. 57, 32 York Leg. 
Rec. 178. 

Carlucci v. Carlucci, Com.Pl., 29 
North.Co. 378—^Yeager v. Yeager, 
Com.Pl., 23 Northumb.L.J. 152. 

R. I.—Jennings v. Jennings, 79 A.2d 
920, 78 R.I. 139—Baker v. Baker, 
4 A.2d 913, 62 R.I. 238. 

S. C.—Simonds v. Simonds, 81 S.E.2d 
344, 225 S.C. 211—Poliakoff v. Polia¬ 
koff, 70 S.E.2d 625, 221 S.C. 391. 

S.D.—Murphy v. Murphy, 39 N.W.2d 
665, 73 S.D. 140—^Murphy v. Mur¬ 
phy, 228 N.W. 464, 66 S.D. 365. 

Tex.—Johnson v, Johnson, Civ.App., 
140 S.W.2d 619. 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 353—Burtt v. Burtt, 204 
P. 91, 59 Utah 457. 

Wash.—Smiley v. Smiley, 239 P. 551, 
136 Wash. 241. 

Wis.—Barrock v. Barrock, 44 N.W.2d 
627, 267 Wis. 665. 

19 C.J. p 206 note 69. 

Award for support of children only 
In wife's suit for divorce, judge 

in exercise of discretion may deny 
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temporary alimony for her support, 
and grant it for support of children 
alone. 

Ga.—Cason v. Cason, 123 S.B. 713, 158 
Ga. 395. 

2 . Cal.—^Bernheimer v. Bernheimer, 
230 P.2d 17, 103 C.A.2d 643—Fal¬ 
lon V. Fallon, 195 P.2d 878, 86 C.A. 
2d 872—Loeb v. Loeb, 190 P.2d 246, 
84 C.A.2d 141. 

D.C.—Corpus Juris cited in Pedersen 

V. Pedersen, 107 P.2d 227, 234, 71 
App.D.C. 26. 

Ill.—Kleinschmidt v. Kleinschmidt, 
104 N.E.2d 343, 345 IlLApp. 608— 
Bush V. Bush, 44 N.E.2d 767, 316 
IlLApp. 295. 

Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

N.C.—Butler v. Butler, 39 S.E.2d 745, 
226 N.C. 694. 

Ohio.—^Wilson v. Wilson, App., 68 N. 
E.2d 149—Wolfer v. Wolfer, 19 
Ohio App. 12. 

S.C.—Simonds v. Simonds, 81 S.E.2d 
344, 226 S.C. 211. 

Tex.—Rudasill v. Rudasill, Civ.App., 
206 S.W. 983. 

19 C.J. p 207 note 70. 

I^egal discretion 

(1) Discretion relating to awards 
of alimony pendente lite is a legal 
discretion controlled by established 
legal principles. 

Cal.—Bluhm v. Bluhm, 277 P.2d 421, 
129 C.A.2d 646—Spreckels v. 

Spreckels, 244 P.2d 917, 111 C.A.2d 
529. 

(2) The discretion which a court 
must exercise in awarding temporary 
support to party to divorce action is 
a legal discretion applying recognized 
rules or principles of law to estab¬ 
lished facts and discretion is abused 
when such legal principles are com¬ 
pletely disregarded. 

Ohio.—Stone v. Stone, App., 122 N.E. 
2d 404. 

Discretion is revlsable in a strong 
and plain case of error 
Ala.—^Ex parte Phillips, 22 So.2d 611, 
247 Ala. 94—^Ex parte Bragg, 2 So. 
2d 393, 241 Ala. 214. 

3. Ark.—^Kearney v. Kearney, 274 S. 

W. 2d 779, 224 Ark. 484—Lewis v. 
Lewis, 262 S.W.2d 456, 222 Ark. 
743. 

Cal.—^Baldwin v. Baldwin, 170 P.2d 
670. 28 C.2d 406. 

Whelan v. Whelan, 197 P.2d 361, 
87 C.A.2d 690. 

Colo.—Corpus Juris Secundum cited 
in Santo v. Santo, 206 P.2d 341, 342, 
120 Colo. 13, 9 A.L.R.2d 617. 

D.C.—^Zook V. Zook, 233 F.2d 369, 98 
U.S.App.D.C. 167—^Topham v. Top- 
ham, 265 F. 458, 49 App.D.C. 308. 

Dennis v. Dennis, Mun.App., 140 
A.2d 180. 

Ga.—Coleman v. Coleman, 52 S.E.2d 
438, 205 Ga. 92—Childs v. Childs, 
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Where a proper application for temporary alimony 
is made, it is error for the court to fail or refuse to 
exercise its discretion.^-S 

In determining the propriety of an award of tem¬ 
porary alimony, the court’s discretion will be con¬ 
trolled by the facts and circumstances of each par¬ 
ticular case and the situation of the parties.** The 
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principal factors to be considered are the wife's 
needs and the husband's ability to pay but con¬ 
sideration is also to be given to the character, situ¬ 
ation, and surroundings of the parties, their respec¬ 
tive property holdings, incomes, earning capacities 
needs, ages, and health, their station in life, and 
the style in which they lived together.*-^® 


45 S.E.2d 418, 203 Ga. D—Moody v. 
Moody, 19 S.E.2d 504, 193 Ga. 699. 
Ill.—Bush V. Bush, 44 N.B.2d 767, 316 
IlLApp. 295. 

Kan.—Swalp v. Swalp, 178 P. 415, 
104 Kan. 171. 

Miss.—^Pickering v. Pickering, 51 So. 
2d 740—Gresham v. Gresham, 21 
So.2d 414, 198 Miss. 43. 

Mo.—Gregg v. Gregg, App., 272 S.W. 
2d 855—^Richardson v. Richardson, 
App., 270 S.W.2d 68—Summers v. 
Summers, App., 222 S.W.2d 614— 
Sellers v. Sellers, App., 183 S.W.2d 
860. 

Or.—Day v. Day, 1 P.2d 123, 137 Or. 
150. 

Teiin.—Banks v. Banks, 77 S.W.2d 74, 

18 Tonn.App. 347. 

19 C.J. p 207 note 71. 

DlsoretioiL held not abused 
(1) By awarding alimony. 

Ga.—Lybrand v. Lybrand, 49 S.E.2d 
515, 204 Ga. 312—Moody v. Moody, 

19 S.E.2d 504, 193 Ga. 609—Roberts 
V. Roberts, 10 S.E.2d 62, 190 Ga. 
649—Zipperer v. Zipporer, 182 S.B. 
850, 181 Ga. 494—Curtis v, Curtis, 

159 S.E. 862, 173 Ga. Ill—Morgan 
V. Morgan, 111 S.B. 675, 153 Ga. 
127—Webb v. Webb, 104 S.B. 637, 

160 Ga. 670—Dougherty v. Dough¬ 
erty, 103 S.B. 168, 150 Ga. 206. 

Ind.—Argirofe v. ArgirolT, 19 N.E.2d 
660, 215 Ind. 207. 

Mo.—Nolker v. Nolker, 257 S.W. 798. 
N.r.—Haas v. Haas, 64 N.y.S.2d 11, 
271 App.Div. 107. 

N.C.—Barrow v. Barrow, 14 S.E.2d 
514, 219 N.C. 544. 

S.C.—Simonds v. Simonds, 81 S.B.2d 
344, 225 S.C. 211. 

<2) By refusal to allow alimony. 
Ala.—Ex parte Austin, 16 So. 2d 710, 
246 Ala. 22. 

Ark.—^Pranks v. Pranks, 204 S.W.2d 
90, 211 Ark. 919. 

Cal.—^Blank v. Blank, 18 P.2d 966, 129 
C.A. 403—^Anderson v. Anderson, 206 
P. 463, 56 C.A, 697—Argabrita v. 
Argabrite, 206 P. 81, 66 C.A. 660. 
Conn.—Schilchcr v. Schilcher, 200 A, 
351,124 Conn. 445. 

Ga.—^Bulloch v. Bulloch, 4 S.E.2d 
630, 188 Ga. 699—Brim v. Brim, 
189 S.E. 846, 183 Ga. 740—Thomas 

V. Thomas, 97 S.B. 623, 148 Ga. 667. 
Ky.—^Fitzgerald v. Fitzgerald. 148 S. 

W. 2d 286, 286 Ky. 404. 

Md.—Mason v. Mason, 30 A.2d 748, 
181 Md. 666. 

Mo.—Boll V. Boll. App., 287 S.W. 834. 


N.T.—Neal v. Neal, 10 N.T.S.2d 856, 
256 App.Div. 1052. 

S.D.—Spence v. Spence, 58 N.W.2d 
301. 75 S.D. 25. 

Biscretioa held abased 

(1) In granting temporary alimony. 
Ala.—Mancil v. Mancil, 199 So. 810, 

240 Ala. 404. 

Ga.—Hamilton v. Hamilton, 163 S.E. 
158, 174 Ga. 624. 

(2) By refusal to allow alimony. 
Cal.—Bernheimcr v. Bernheimer, 230 

P.2d 17, 103 C.A.2d 643. 

Ga.—Maxwell v. Maxwell, 170 S.E. 
362. 177 Ga. 483. 

N.y.—Katz V. Katz. 131 N.T.S.2d 547, 
283 App.Div. 1094—Green v. Green. 
89 N.Y.S.2d 405, 275 App.Div. 943, 
reargument denied 92 N.Y.S.2d 312, 
275 App.Div. 1045—Skannel v. Skan- 
nel, 86 N.Y.S.2d 881, 275 App.Div. 
713. 

Pa.—Murray v. Murray, 80 ra.Supor. 
673, 

S.C.—l'»oliakoff v. Poliakoff, 70 S.E.2d 
625. 221 S.C. 391. 

Va.—Hughes v. Hughes, 4 S.E.2d 402, 
173 Va, 293. 

3.5 Ga.—Joyner v. Joyner, 29 S,K. 
2d 266, 197 Ga. 479. 

4. Cal.—Kellett v. KelU‘tt, 39 P.2d 
203, 2 C.2d 45—Kenney v. Kenn(*y, 
30 r.2d 398, 220 C. 134. 

Bernheimer v. Bernheimer, 230 
P.2d 17, 103 C.A.2d 643. 

Pla,—Tenny v. Tenny, 3 So.2d 375, 147 
Fla. 672. 

Ill.—Bush V, Bush, 44 N.K2d 7G7, 316 
IlLApp. 295. 

N.Y.—Keith V. Keith, 53 N.Y.S.2d 632. 
Ohio.—Stone v. Stone, App., 122 N.E. 
2d 404. 

Vii ,—^Anthony v, Anthony, 77 Pa.DisL 
& Co. 519. 

Gross v. Gross, Com.Pl., 3 Iluek.s 
Co. 264. 

R.I.—Jennings v. Jennings, 79 A.2d 
920, 78 R,I. 139. 

W.Va.—Corpus Juris oitsd iu Queen 
V. Queen, 182 S.E. 783, 784, 116 W. 
Va. 660. 

19 C.J. p 207 note 72. 

Factors considered in determining 
amount of award sec infra § 212. 

Disobedleuce of court order 
Where wife refused to abide by 
trial court's order to vacate hus¬ 
band’s apartment and return his 
automobile, and it was necessary to 
cite her for contempt, trial court’.s 
refusal to allow her maintenance 
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during pendency of cause was not 
abuse of discretion. 

Ark.—Reibstein v. Reibsteln, 249 s 
W.2d 847. 220 Ark. 783. 

Same cousideratlons as for award of 
suit money 

(1) Discretion in awarding tempo¬ 
rary support is governed by the same 
considerations as those controlling 
discretion in awarding suit money. 
Cal.—Doeb v. Loeb, 190 P.2d 246 84 

C.A.2d 141. 

(2) Award of counsel fees and ex¬ 
penses generally see infra § 216 et 
seq. 

Award denied 

Wife’s motion for temporary ali¬ 
mony was denied, where husband was 
stricken with pulmonar>' tuberculosis 
and confined in sanatorium, and ex¬ 
penses of his hospitalization con¬ 
sumed most of his pension and he 
wa.s without financial resources, es¬ 
pecially where probability of wife’s 
success on trial was not convincing. 
N.y.— Stafford v. Stafford, 53 N.T.S.2d 
414. 

Where case will be reached shortly 
for trial, motion for alimony may be 
denied on rondiUon that defendant 
con.sontH that case bo tried when 
rea<*h<‘d in Its regular order without 
any unreasonable delay. 

N.Y.—Difiley v. Diflley, 44 N.Y.S.2d 66, 
266 App.Div. 044. 

4.6 Mo.—Jon<*s V. Jones, App., 164 
S.W.2d 162. 

Wife’s ne<*eHHity generally see Infra 
§ 208(5). 

Husband’s ability to pay generally see 
Infra $ 208(6). 

4.10 Cal.—Bernheimer v. Bernheim¬ 
er, 236 P.2d 17, 103 C.A.2d 643. 
Conn.—England v. England, 85 A.2d 
483. 138 Conn. 410. 

I’a.—HtfiDnan v. Hoffman, 53 Pa.Dlst 
^ (\>. 457. 

Zuoomes aud needs 

The circumstanco.s of parties to di¬ 
vorce action, including the property 
whl<*h each possesse.s, and their re¬ 
spective Incomes and earning abili- 
tioH, as well as their needs are to be 
considered in determining the amount 
and necessity of temporary alimony. 
Cal.—Spreckids v. Sprockels, 244 P.2d 
917, 111 C.A.2d 629—Whelan v. 
Whelan, 197 P.2d 361, 87 C.A.2d 690 
—Falk v. Falk, 120 P.2d 724, 48 
C.A.2d 780. 
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C3.ution is to be exercised in making the award.® 
An award of temporary alimony is not made on the 
same basis as an award of permanent alimony.®*® 

§ 207(1). Condition of Cause 

An application for temporary alimony must be based 
on a pending suit. 

Since temporary alimony is merely an incident of 
a pending suit, as discussed supra § 205, and does 
not exist apart from the action, an application for 
temporary alimony must be based on a pending suit.® 
However, it is sometimes difficult to determine when 
the action is pending, and therefore not always easy 
to determine at what stage temporary alimony prop¬ 
erly may be granted.*^ Where both parties desire 
the action dismissed, it is improper for the court 
to keep the case alive purely for the purpose of 
temporary alimony.*^*® 

§ 207(2). -Prior to Final Hearing 

a. In general 

b. Before complaint filed 
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c. Before service of process 

d. Before return day 

e. Before appearance 

a. In Greneral 

Temporary alimony may be allowed In a proper case 
at any time after commencement of the suit and before 
final hearing. 

While temporary alimony should not be allowed 
unless the application of plaintiff shows that an ac¬ 
tion for divorce has been commenced and that a 
meritorious cause of action exists,® generally speak¬ 
ing, temporary alimony may be allowed in a proper 
case at any time after suit commenced and before 
final hearing,® or final judgment.^® It may be grant¬ 
ed in the discretion of the court before defendant’s 
answer is filed,ll although it has been held that, 
when the wife is defendant, alimony will not be 
granted before she answers.^® The fact that there 
is a plea to the jurisdiction of the court, in a suit 
for dissolution of the marriage, does not preclude 


6 . Minn.—Wetter v. Wetter, 177 N. 

W. 491, 145 Minn. 499. 

5.5 Cal.—Loeb v. Loeb, 190 P.2d 246, 
84 C.A.2d 141. 

6 . Ga.—^Whaley v. Whaley, 66 S.B,2d 
722, 208 Ga. 323—Polot v. Pelot, 
18 S.E.2d 648, 193 Ga. 316—Wilson 
v. Wilson. 163 S.E. 10. 170 Ga. 341 
—^Mason v. Mason, 107 S.E. 331, 161 
Ga. 468. 

Mo .—GreeS v. Gregg:, 272 S.W.2d 866. 
Or.—State ex rel. Tolls v. Tolls, 85 
P.2d 366, 160 Or. 317, 119 A.L.R. 
1370. 

R.I.—Hyde v. McCoart, 110 A.2d 668, 
82 R.I. 426. 

19 C.J. p 208 note 73. 

7. N.C.—Simmons v. Simmons, 62 
N.C. 63. 

19 C.J. p 208 note 74, 

Snit pending 

(1) For the purpose of an order in 
a pending divorce suit compelling 
the husband to pay any sum neces¬ 
sary for the maintenance of the 
wife, and to enable her to carry on 
her suit or to defend his suit against 
her, the suit is to be deemed as pend¬ 
ing whenever the writ la returned 
executed, and the bill or other plead¬ 
ing is filed. 

W.Va.—State v. Waugh, 116 S.E. 79, 
93 W.Va. 28. 

(2) Under Civ.Code §§ 137, 138, an 
action of divorce is still pending 
after default, and orders for alimony 
and maintenance and support may be 
made at any time from commence¬ 
ment of action until its final deter¬ 
mination and expiration of time for 
appeal, and hence superior court had 
jurisdiction to make an order for 


payment of alimony pendente lite 
after default decree of divorce was 
entered. 

Cal.—^Wallis v. Superior Court, in and 
for Los Angeles County, 236 P. 927, 
72 C.A, 90. 

(3) Pact that no service was had 
prior to appearance term, and the fact 
that no order was taken at such term 
to perfect service, afforded no ground 
for refusal to award temporary ali¬ 
mony to wife seeking divorce, where 
an order to perfect service was en¬ 
tered in vacation, subsequent to the 
first term. 

Ga.—^Adams v. Adams, 13 S.E.2d 173, 
191 Ga. 537. 

(4) Superior court was not without 
jurisdiction to make order, directing 
husband to pay wife specified sum 
monthly for her support pursuant to 
property settlement agreement, after 
sustaining demurrer to her complaint 
in action to enforce such agreement, 
as filing of complaint which will with¬ 
stand attack by demurrer is not con¬ 
dition precedent to making of such 
order, but only condition requisite to 
court's exercise of such discretion is 
that order be made when action for 
divorce is pending. 

Cal.—Thomas v. Thomas, 153 P.2d 
389, 66 C.A.2d 818. 

7.5 Ill.—Watson v. Watson, 82 N.B. 
2d 671, 335 Ill.App. 637. 

8 . Wis.—Weishaupt v. Weishaupt, 
27 Wis. 621. 

19 C.J. p 208 note 76. 

9. Ind.—Ulrey v. Ulrey, 106 N.E.2d 
793, 231 Ind. 63. 

Kan.—^Bennett v. Bennett, 266 P.2d 
1021, 175 Kan. 692. 
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Mo.—^Noll V. Noll, App., 286 S.W.2d 
68 —Schulze v. Schulze, 251 S.W. 
117, 212 Mo.App. 75. 

Pa.—Griffiths v. Griffiths, Com.Pl., 28 
Erie Co. 60. 

19 C.J. p 208 note 76. 

10 . Conn.—Morgran v. Morgan, 133 
A. 249, 104 Conn. 412. 

Ind.—Tracy v. Tracy, 60 N.B.2d 662, 
221 Ind. 590. 

11 . La.—^Rosenthal v. Rosenthal, 42 
So. 270, 117 La. 786. 

19 C.J. p 208 note 77. 

Pending denmxxer 
Notwithstanding the general de¬ 
murrer attacking the sufficiency of 
the petition, a suit for divorce will 
be considered as pending until a 
judgment is rendered sustaining the 
general demurrer, as the sufficiency 
of the petition is one of the issues 
to be determined by the court, and 
temporary alimony must be awarded 
to afford the wife the means of con¬ 
testing all of the issues in the case. 
Ga.—Way caster v. Way caster, 102 S. 

E. 353, 150 (3a. 75. 

19 C.J. p 208 note 77 [a]. 

12 . U.S.—^Allen v. Allen, Ark., 30 
P.Cas.No.18,223, Hempst. 58. 

Time of filing answer 
Wife is entitled to alimony pen¬ 
dente lite where her answer to hus¬ 
band’s petition for divorce, denying 
merits of petition, was filed on day 
alimony was granted, and where her 
application for alimony was not de¬ 
fective. 

N.J.—Bogiages v. Bogiages, 183 A. 
167, 119 N.J.Eq. 465. 
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the court from awarding temporary alimony but 
the court may, under special circumstances, where 
there is a plea to the jurisdiction, refuse an allow¬ 
ance until the determination of the question as to 
jurisdiction.^^ 

Where a wife, sued for divorce, applies for tem¬ 
porary alimony and suit money, she is entitled to a 
determination of her right thereto which the hus¬ 
band cannot defeat by a discontinuance.^® 

b. Before Complaint Filed 

Temporary alimony will not be allowed before the 
original bill, complaint, or petition Is filed. 

Temporary alimony will not be awarded before 
the original bill, complaint, or petition is filed, since 
there is then no action pending.^® Although the pe¬ 
tition for divorce was first presented to the judge 
and thereafter filed, the granting of temporary al¬ 
imony after the filing of the petition was held to be 
not without authority.^*^ 

Complaint dismissed zvith leave to amend. The 
fact that a demurrer to the complaint has been sus¬ 
tained does not mean that the action is no longer 
pending, and where leave to amend has been given 
and has not yet expired, the action is pending so as 
to permit an award of temporary alimony.17.6 

c. Before Service of Process 

Temporary alimony ordinarily will not be allowed 
before service of process or appearance by defendant. 


In the absence of statutory provisions to the con¬ 
trary, as where the right of the court to make an 
order for temporary alimony depends only on the 
filing of the petition for divorce or permanent ali¬ 
mony,service of process or appearance by defend¬ 
ant is essential to the exercise of the power of 
granting temporary alimony, because until such time 
the suit is not pending and the court has no juris¬ 
diction over defendant.^® However, an order re¬ 
quiring defendant husband to show cause, at a des¬ 
ignated time and place, why temporary alimony 
should not be awarded the wife, is a valid rule nisi 
which may be legally passed on an application for 
temporary alimony included in, and as a part of, a 
wife’s suit for divorce and after the filing of the 
wife’s petition it may lawfully issue prior to serv¬ 
ice of the petition for the purpose of the divorce 
trial, defendant’s attendance on the hearing for 
temporary alimony being in response to the rule, and 
not by virtue of service of process .21 

d. Before Betum Day 

Unless otherwise provided by statute, temporary ali¬ 
mony will not be allowed before the return day, unless 
service has been waived. 

In the absence of a statute to the contrary,22 tem¬ 
porary alimony will be refused before return day,^^ 
except where by appearance service has been waived, 
in which case it has been held improper to refuse 
to hear a motion for temporary alimony,24 or ex- 


13 . N.T.—Schwartz v. Schwartz, 2 

N.Y.S.2d 348, 253 App.Dlv. 924, 

19 C.J. p 208 note 79. 

Statutory stay of proceediagTs 

(1) Under Civ.Pract.Act § 237a, 

providing for a stay of the proceed¬ 
ings where defendant enters a special 
appearance to object to the jurisdic¬ 
tion of the court over his person, 
no decision for temporary alimony 
should have been made until ten days 
after service of copy of order denying 
the motion to set aside the service of 
summons. 

N.T.—Shepard v. Shepard, 166 N.Y.S. 

2d 685, 4 A.D.2d 860. 

(2) Where husband made a special 
appearance and motion to strike on 
ground that court did not have per¬ 
sonal jurisdiction over him, court 
could, on due notice to husband, en¬ 
tertain application for direction of 
temporary alimony without awaiting 
determination of issue of personal 
jurisdiction, and, in entertaining the 
motion, is deemed to have modilied 
statutory stay to such extent. 

N.T.—^Lansdale v. Lansdale, 150 N.Y. 

S.2d 42, 1 A.D.2d 374. 

Determination of Jurisdiction de¬ 
ferred where evidence with respect 


thereto was conflicting, and alimony 
awarded pendente lite. 

Pa.—Hoffman v. Hoffman, 53 Pa.Di8t. 
& Co. 457. 

14. D.C.—IJradstreet v. Bradstreet, 
17 D.C. 502. 

19 C.J. p 208 note 80. 

15. 11.1.—Stevens v. Superior Court, 
117 A, 233, 44 R.I. 282. 

Award on discontinuanoe 
Where a notice of discontinuance 
is filed after her application ha.s bc»*n 
determined in her favor, but before a 
decree has been entered, the court 
should enter a decre<i as of the date 
of such determination for such 
amount as it deems proper before 
discontinuing the petition. 

R.I.—Stevens v. Superior Court, su¬ 
pra. 

16. Ga.-—Wilson v. Wilson, 163 S.E. 
9, 170 Ga, 340. 

19 C.J p 208 note 81. 

17. Ga.—Sellers v. Sellers, 164 S.E. 
769. 175 Ga. 47. 

17.5 Cal.—Heller v. Heller. 199 P.2d 
44, 88 C.A.2d 603. 

I 18. Okl.—McKennon v. McKcnnon, 
I 63 P. 704, 10 Okl. 400. 
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19. Ga.—^Hood v. Hood, 61 S.B. 471, 
130 Gn. CIO. 19 L.R.A.,N.S., 193, 
14 Ann.Cas. 359. 

19 C.J. p 209 note 86. 

20. Ga.—^W’'aycaater v. Waycaster, 
102 S.E. 353, 150 Ga. 75. 

21. Ga.—^Waycaster v. Waycaster, 
supra. 

22 . Xn Maine, where a statute pro¬ 
vides that *‘thi‘ lime when a writ 
is actually made, with an intention 
of service, shall be deemed the com- 
m(meemi*nt of the suit,"' it has been 
htfld that a libel for divorce inserted 
in a writ of attachment is to be re¬ 
garded as pending after service on 
the libelee, and that alimony may 
be awarded after such service and 
before the return day of the writ. 
Mo.—Russell V. Russell, 69 Me. 336. 

23. Iowa.—^Walsmith v. Jackson, 192 
N.W. 513, 195 Iowa 030. 

Mo.—Stale ex rel. Childers v. Kirby, 
App., 256 S.W. 646. 

19 C.J. P 209 note 87. 

24. Mo.—State ex rel. Angold v. Utz, 
App., 236 S.W. 386. 

10 C.J, p 209 note 88. 

Spsoial appearanoe by defendant 
before the return date named in the 
origiftal notice, for the express pur- 



27A C.J.S. 

cept perhaps where proof of actual service is made.25 
After the return date of the original notice to ap¬ 
pear, the court has inherent power to make an order 
respecting temporary alimony.2 6 

e. Before Appearance 

The husband’s appearance is not necessary where he 
has been duly served with process. 

Where the husband has been duly served with 
process, his appearance is not necessary before tem¬ 
porary alimony may be allowed.27 

§ 207(3). - On Final Hearing 

By its very nature, an award of temporary alimony 
is not to be made on final decree of divorce; but an award 
at such time has in some cases been allowed. 

An allowance of temporary alimony, by its very 
nature, is not one to be awarded on final decree of 
divorce.27.50 However, it has been held that such an 
award may be made on final hearing,28 or pending 
the decision after hearing the evidence,28 at least 
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where the decision on a timely application for such 
relief was reserved.28-5 An allowance of temporary 
alimony in a final judgment dismissing the husband’s 
complaint for divorce has been held improper.^O So^ 
where, pending an action by a wife for divorce, 
temporary alimony was awarded, it has been held 
improper to award additional temporary alimony at 
the passage of the final decree granting the di- 
vorce.2i It is not improper, on entry of the final de¬ 
cree, to order the continuance of a previous award 
of temporary alimony.22 

§ 207(4). -Pending Appeal 

Temporary alimony may be allowed pending an ap¬ 
peal, such allowance being made by the trial court or 
the appellate court when it Is shown that the appeal is 
in good faith and the allowance is necessary. 

Temporary alimony may be allowed pending an 
appeal from a divorce decree ;82.50 and whether it 
should be awarded, and the amount to be allowed, 
rest in the discretion of the court.82.56 Xhe discre- 


pose of questioning the court’s ju¬ 
risdiction to enter a personal judg¬ 
ment against him for temporary ali¬ 
mony and suit money, did not con¬ 
fer jurisdiction. 

Iowa.—^Walsmith v. Jackson, 192 N. 
W. 613, 195 Iowa 630. 

25. N.C.—Simmons v. Simmons, 63 
N.C. 63. 

19 C.J. p 209 note 89. 

26. Iowa.—^Walsmith v. Jackson, 
192 N.W. 613, 195 Iowa 630. 

27. N.C.—Gaylord v. Gaylord, 67 N. 
C. 74. 

19 C.J. p 209 note 91. 

27.50 Ala.—Cronin v. Cronin, 16 So. 
2d 714, 245 Ala. 309. 

28. Award in. lien of support 

Where wife was granted divorce, 
award to wife of two hundred and 
fifty dollars which she had taken 
from trunk of husband, in lieu of 
support and maintenance from time 
of separation to the date of decree, 
was not abuse of discretion. 

W.Va.—Pinnogan v. Pinnegan, 58 S.E, 
2d 694, 134 W.Va. 94. 

In Alabama 

<1) An allowance ponding a suit 
for divorce under statute is not one 
to be awarded on final decree granting 
absolute divorce, but i.s intended to 
support the wife pending the suit and 
determination of que.stion of perma¬ 
nent alimony. 

Ala.—Cronin v. Cronin, 16 So.2d 714, 
245 Ala. 309. 

(2) However, in an early case it 
was said that although it is the usual 
and better course for temporary ali¬ 
mony to be allowed at an early stage 


of the case, it may be made on the 
final hearing. 

Ala.—^Jeter v. Jeter, 36 Ala. 391. 

29. Mass.—Malcolm v. Malcolm, 153 
N.E. 461, 267 Mass. 225. 

29.5 N.T.—^Friedman v. Friedman, 
114 N.Y.S.2d 874. 

30. N.Y.—^Lonsdale v. Lonsdale, 68 
N.Y.S. 533, 41 App.Div. 224. 

31. Md.—Ricketts v. Ricketts, 4 Gill 
105. 

32. Mich,—WTestgate v. Westgate, 
288 N.W. 860, 291 Mich. 18—Delor 
V. Wayne Circuit Judge, 122 N.W. 
196, 157 Mich. 587. 

32.50 Ky.—Rose v. Davis, 167 S.W. 
2d 284, 2S8 Ky. 674. 

Mo.—Noll v. Noll, App., 286 S.W.2d 
58. 

Ohio.—^Pearson v. Pearson, App., 41 
N,E,2d 725. 

Separate and distinct proceeding 
Application for alimony pending 
appeal is a proceeding separate and 
distinct from the divorce proceeding. 
Mo.—^Wonneman v. Wonneman, App., 
305 S.W.2d 82—Noll v. Noll, App., 
286 S.W.2d 68—State ex rel. Kranke 
V, Calhoun, App., 232 S.W. 1038. 
Emergency provision 
An allowance to wife of two 
hundred dollars per month as alimony 
pendente lite was a proper emergency 
provision to enable wife to continue 
to live in substantially the same man¬ 
ner she had been accustomed to live, 
pending determination of appeals, 
where application in complaint for 
divorce for allowance of five hundred 
dollars per month as permanent ali¬ 
mony was not granted, and all the 
relief the wife secured under com¬ 
plaint was an award for one half of 
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community property, the whole of 
which was retained by husband pend¬ 
ing the appeals. 

Cal.—Falk v. Falk, 120 P.2d 724, 43 
C.A.2d 780. 

32.55 Cal.—^Murdoch v. Murdoch, 218 
P.2d 613, 97 C.A.2d 825. 

Ky.—Cadden v. Smith, 264 S.W.2d 71. 
Mo.—Woods V. Woods, 159 S.W.2d 320,. 
236 Mo.App. 855. 

Nev.—^Puller v. Fuller, 131 P.2d 727^ 
61 Nev. 427. 

Ohio.—^Phillips v. Phillips, App., 129 
N.E.2d 77—^Bryant v. Bryant, App.,. 
91 N.E.2d 275. 

Pa.—Commonwealth v. Callen, 67 A. 
2d 610, 166 Pa.Super. 163—Scholl v. 
Scholl, 35 A.2d 528, 154 Pa.Super. 
57. 

Amount of award generally see infra 

§ 212 . 

Discretion as to award of alimony 
generally see supra § 206. 

Denial held abuse of discretion 

(1) In general. 

N.D.—Belt v. Belt, 32 N.W.2d"674, 75 
N.D. 723. 

(2) Where wife was without means 
of her own, and husband was not 
wholly without means, although his 
means were very limited, trial court 
erred in denying wife any allowance 
for alimony and suit money pending 
her appeal from an adverse judgment 
on the merits of a divorce action in¬ 
stituted by her in good faith. 

Mo.—Jones v. Jones, App., 164 S.W.2d 
162. 

(3) Where wife was without means 
of her own to prosecute her appeal 
from judgment dismissing her ac¬ 
tion for divorce and she had the cus¬ 
tody of and was maintaining two 
children, and the husband, although 
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tion of the court should be exercised in the light 
of the wife’s needs and the husband’s financial abil¬ 
ity ;32.60 alimony pending the appeal should be 
allowed the wife unless she has ample independent 
means,32-65 and should be denied where the wife has 
ample means for her support.32.70 if the wife is 
deemed entitled to an award, it should be of a sum 
sufficient to enable her to live in accordance with 
the standard of living to which she has been ac¬ 
customed, considering the ability of the husband to 
pay such an allowance.32.75 The application may be 
denied where the appeal can be disposed of in so 
brief a time as not to warrant granting alimony.32.«0 
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Temporary alimony should be allowed the wife 
pending an appeal, where it is shown that the appeal 
was taken in good faith and that the allowance is 
necessary,33 and, as stated supra § 203, it may be 
awarded either by the court below or by the appel¬ 
late court, according to the practice in the particu¬ 
lar jurisdiction, although appellate courts will order 
payment of alimony pending appeal only where the 
demands of justice make it clearly cssential.34 Tem¬ 
porary alimony will not be granted when the wife 
is plaintiff in error unless the appeal is prosecuted 
in good faith and probable error appears.35 


a man of limited means, had a sub¬ 
stantial income, trial court erred in 
denying wife any allowance for ali¬ 
mony and suit money pending her 
appeal which was prosecuted in good 
faith. 

Mo.—Williamson v. Williamson. App., 
167 S.W.2d 94. 

Denial hold not abuse of discretion 

(1) In general. 

Cal.—Leupe v. Leupe, 130 P.2d 697, 
21 C.2d 145. 

Nicolai v. Nicolai, 21C P.2d 913, 
96 C.A.2a 951. 

Mo.—Sellers V. Sellers, App., 183 S. 
W.2d 860. 

(2) Where trial court denying ap¬ 
plication for temporary alimony 
pending appeal found that husband 
was in debt and that his expenses 
were just about sufllcient to cover 
his living expenses, and might well 
have concluded that to require the 
husband to malce payment of any 
further amount would imperil his 
duty to support the partio.s’ child, 
judgment denying temporary alimony 
was proper. 

Conn.—Bielan v. Bielan, 62 A,2d 664, 
135 Conn. 163, 9 A.L.R.2a 1019, 

(3) Refusal to award temporary 
alimony pending appeal was not 
abuse of discretion where husband 
was properly granted a divorce a 
mensa et thoro. 

Va.—Mullen v. Mullen, 49 S.E.2d 349, 
188 Va. 259. 

AUowaace held Inadequate 

An allowance of twenty-live dol¬ 
lars per month for support t>f wife 
pending her appeal was inadequate 
and would be raised to seventy-five 
dollars per month, where husband 
was reasonably worth over twelve 
thousand dollars. 

Mo.—Burtrum v. Burtrum, App., 200 
S.W.2d 80. 

Award denied 

N.T.—Plohn V. Plohn. 125 N.Y.S.2d 
553, 282 App.Biv. 967. 

Matters for consideration 

In passing on wife’s motion for 
costs on appeal from judgment 
granting husband a divorce and for 
maintenance during its determina¬ 


tion, trial court may properly con¬ 
sider not only evidence adduced at 
hearing of motion, but also history 
of entire litigation and circumstances 
which brought about unfavorable re¬ 
sult to wife, including evidence ad¬ 
duced at trial on the merits, and de¬ 
nial of wife’s application for costs 
and alimony pending appeal by wife 
from judgment granting husband a 
divorce is discretionary where wife 
presented to appellate court only 
such evidence as was adduced at 
time of hearing of application. 

Cal.—^Wittman v. Superior Court in 
and for San Mateo County, 66 P.2d 
180, 19 C.A.2d 734. 

Dack of good faith 

Facts that wife was not asking for 
alimony pending appeal in good 
faith and was not prosecuting her 
appeal in good faith were matters 
that entered into the exercise* t»f dis¬ 
cretion of the trial court on motion 
for alimony pending appeal. 

Cnl.—Anderson v. Andi'rson, 206 P. 
463. 56 O.A. 697. 

32.60 Mo.—Jones v. Jones, App., 164 
S.\V’,2d 162. 

32.65 Md.—Dunn v. Dunn, 29 A.2d 
064, 181 Md. 66B—Mcf’b'es v. Mc- 
Clecs. ir»2 A. 901, 160 Md. 115. 
32.70 Ind.—Sims v. Sims, App., 146 
N.B.2d 111. 

32.75 Mo.—Burtrum V. Burtrum, 
App., 200 S.W.2d 80. 

Amount of award generally sec in¬ 
fra 9 212. 

32.80 Nev.—Blouin v. Blouin, 206 P. 
2d 608, 66 Nev. 137. 

33. La.—Broullette v. Mallet, 157 So. 
594, 180 La. 7K7. 

Md,—Dougherty v. Dougherty, 55 A. 
2d 787, 189 Md. 316, 2 A.L.R.2d 303 
—Mc01e«.s V. McClees, 152 A. 901. 
160 Md. 115—Dalger v. Daiger, 140 
A, 717, 164 Md. 501—Sterling v. 
Sterling, 125 A. 809, 145 Md. 631. 
Minn.—Blckle v. Bickle, 265 N.W. 
276, 196 Minn. 392. 

Miss.—^Russell v. Russoll, 128 So. 
270, 157 Miss. 425. 

Mo.—Stuart v. Stuart, App., 14 S.W. 
2a 524. 

Mont.—State ex rel. Tong v. District 
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Court of Second Judicial List, in 
and for Silver Bow County, 96 P.2d 
918, 109 Mont. 418. 

N.J.—Bourgeois v. Bourgeois, 156 A. 

2, 108 N.J.Eq. 698. 

Pa.—Commonwealth v. Huston, 31 
Pa.Dist. & Co. 167, 19 Erie Go. 406, 
51 York Log.Rec. 127. 

R.T.—Corpus Juris cited in Cornell v. 
Cornell, 166 A. 815, 816, 53 R.I. 

3 . ^ 2 . 

Tex.—Hughes v. Hughes, Civ.App., 
259 S.W. 180. 

10 C.J. p 209 note 95. 

Allowance not cnmnlatlve 

Allowance of temporary alimony 
ptmding appeal, where previous al¬ 
lowance for support had been made, 
was not cumulative. 

Cal.—Smith v. Smith, 279 P. 208, 99 
C.A. 658. 

Motion in appellate court 

Where plaintilT asked leave to veri¬ 
fy motion for alimony, suit money 
and attorn(*y’8 fees, pending divorce 
I>rc.)ce«*dingH, and trial court would 
d(»ul)tless have granted leave if it 
had not be«*n of opinion that it had 
lost jurisdiction by lapse of six 
months, HUpri*me court ought to treat 
motion as verified. 

Colo.—Johnson v. Johnson, 240 P. 
944, 78 Colo. 187. 

34. Miss.—Corpus Juris cited ih Bil¬ 
bo V. Bilbo, 177 So. 772, 776, 180 
Miss. 536. 

10 C.J. p 209 note 98. 

35- Oal.—Ciay v. Gay, 79 P. 885, 146 
C. 237. 

Colo.—Johnson v, Johnson, 240 P. 
944, 78 Colo. 187. 

N.Y.—Mays v. Mays, 282 N.Y.S. 969. 
246 App.Div. 623. 

Tcnn,—tfiardy v. Clardy, 136 S.W.2d 
626, 23 Tenn.App. 608. 

19 C.J. p 100 note 88 [a], p 217 note 
85. 

Oeneml requirement of probability of 
success see infra S 208<8). 
llequlrennmt of good faith generally 
see infra § 208(7). 

Proof of merit of appeal 

(1) Wife appealing from final de¬ 
cree denying divorce sought by her 
has burden when seeking alimony, 
suit money, and support money al- 
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The propriety of an award to the wife on appeal 
from a decree granting a divorce to the husband has 
been questioned,35.6 and it has been held that a wife 
who voluntarily and without adequate cause departs 
from the home after a judgment denying her a di¬ 
vorce is entered is not entitled to alimony pending 
her appeal from the judgment.36.io xhe question of 
alimony pending appeal from a decree of divorce 
is not to be measured by the same yardstick as when 
the case is pending in the trial court since a husband 
does not owe a duty of support to his ex-wife ;3 5.15 
but where a divorce has not been decreed, the wife 
has the same right to support by her husband as in 
the earlier stages of the litigation.35.20 

On a proper showing, temporary alimony may be 
allowed where an appeal is taken from an order al- 
lowing35 or refusing to allow37 temporary alimony; 
where a husband appeals from a decree refusing to 
grant him a divorce,38 or from a decree granting a 
divorce in favor of his wife;32 where a husband ap- 
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peals from a decree awarding alimony,^® although 
he files a supersedeas staying execution of the de¬ 
cree ;4i or where the husband appeals from an al¬ 
lowance of permanent alimony without questioning 
the part of the decree granting the divorce.^3 Jt 
has been held that in the discretion of the court tem¬ 
porary alimony continues until the termination of 
the litigation, including an appeal from the judg¬ 
ment rendered below.43 

§ 207(5). -After Final Decree or Dis¬ 

missal 

Ordinarily, an allowance of temporary alimony will 
not be made after a final decree or dismissal of the suit. 

Subject to some apparent exceptions and qualifi¬ 
cations,^^ temporary alimony cannot be allowed aft¬ 
er a final decree or dismissal of the suit, ^5 since the 
suit is then no longer pending and the court has 
no jurisdiction of the parties but it may be al¬ 
lowed after reversal and remand," if no final decree 


lowances pending determination of 
appeal, to show that she is acting in 
good faith and has reasonable 
ground to believe that appeal will be 
successful. 

Fla.—^Phifer v. Phifer, 168 So. 9, 124 
Fla. 223. 

(2) Appellant's burden of estab¬ 
lishing probable error in divorce de¬ 
cree in support of petition to su¬ 
preme court for attorney’s fees, suit 
money, and alimony pending appeal 
must be met before allowances there¬ 
for will be ordered, and where wife 
is unsuccessful in divorce suit, al¬ 
lowance of attorney’s fees, suit 
money, and temporary alimony in su¬ 
preme court pending appeal is not 
matter of right, since it is presumed 
that divorce decree is correct. 

Fla.—Woodward v. Woodward, 165 
So. 46, 122 Fla. 300. 

Probable error not shown. 

Colo.—Johnson v. Johnson, 240 P. 
944, 78 Colo. 187. 

35.5 Ohie.—Weikert v. Weikert, 
App., 136 N.E.2d 169. 

35.10 Ky.—Singleton v, Singleton, 
302 S.W.2d 121. 

35.15 Ohio.—Phillips v. Phillips, 
App., 129 N.B.2d 77. 

35.20 Md.—Rittler v. Rittler, 23 A. 
2d 676, 180 Md. 691. 

36. Ill.—People V. Cook County Cir. 
Ct, 48 N.B. 717, 169 Ill. 201. 

Gamble v. Gamble, 67 IlLApp. 
183. 

37. Wis.—Friend v. Friend, 27 N.W. 
34, 65 Wis. 412. 

3a Md.—Rohrback v. Rohrback, 23 
A. 610, 76 Md. 317, 
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39. Okl.—Hansing v. Hansing, 183 j 
P. 978, 76 Okl. 34. 

19 C.J. p 209 note 3. 

40. Cal.—Sheppard v. Sheppard, 119 
P. 492, 161 C. 348. 

41. Cal.—Sheppard v. Sheppard, su¬ 
pra. 

19 C.J. p 210 note 6. 

42. S.D.—Tuttle V. Tuttle, 127 N.W. 
637, 26 S.D. 96. 

43. Pa.—^Ponthus v. Ponthus, 70 Pa. 
Super. 39. 

19 C.J. p 210 note 7. 

44. Fla,—^Underwood v. Underwood, 
12 Fla. 434, 

19 C.J. p 210 note 8. 

Where final decree set aside 
Where final divorce decree had 
been set aside, divorce suit was held 
to be then “pending” so as to war¬ 
rant award to wife for counsel fees, 
costs on appeal, and temporary sup¬ 
port. 

Cal.—^Nelson v. Nelson, 60 P.2d 982, 
7 C.2d 449. 

45. Conn.—^Morgan v. Morgan, 133 
A. 249, 104 Conn. 412. 

Fla.—Corpus Juris cited In. Frohock 
V. Frohock, 168 So. 106, 107, 117 
Fla. 603. 

Ky.—Napier v. Napier, 217 S.W. 683, 
186 Ky. 658. 

La.—^Hawthorne v. Hawthorne, 39 So. 
2d 338, 214 L€U 906—^Lee v. Koester, 
99 So. 688, 156 La. 766. 

Mo.—Corpus Juris Secundum cited in 
Schenberg v. Schenberg, App., 307 
S.W.2d 697, 700. 

19 C.J. p 210 note 9. 

After verdict and judgment refusing 
divorce 

Where prayers for temporary and 
permanent alimony and attorney fees 
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are not based on ground that parties 
are living in bona fide state of sepa¬ 
ration, but are incidental to suit for 
divorce, verdict refusing divorce will 
carry with it prayers for alimony 
and attorney fees; and where the 
first verdict denied divorce^ hut omit¬ 
ted reference to alimony and attor¬ 
ney fees, and at subsequent term, on 
retrial, verdict awarding alimony 
and fees was set aside on husband’s 
motion, to which no exception was 
taken, and at retrial verdict was 
returned, awarding alimony and fees, 
it was error at last trial to refuse 
to sustain husband’s motion to dis¬ 
miss casa 

Ga.—^Brightwell v. Brightwell, 129 S. 

E. 668, 161 Ga. 89. 

Dismissal of husband’s suit 

Where husband’s suit for separa¬ 
tion was dismissed as in case of non¬ 
suit and no appeal was taken from 
Judgment of dismissal, wife had no 
right to claim alimony because of 
suit, but dismissal of husband’s suit 
for separation as in case of nonsuit 
did not carry with it the dismissal 
of wife’s reconventional demand for 
separation, whereby she becomes 
plaintiff, and she was entitled to ali¬ 
mony pendente lite until final dis¬ 
position of her demand. 

La.—Williams v. Spivy, 169 So. 347, 

186 La. 304. 

Trial court’s refusal to review, 
at trial on merits of divorce suit, 
matter of temporary alimony previ¬ 
ously denied, was not error. 

Tex.—^Russell v. Russell, Civ.App., 79 

S.W.2d 639. 

46. Mo.—Coons V. Coons, App., 236 

S.W. 364. 

19 C.J. p 210 note 10. 
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of divorce has been rendered.'*^ After final decree, 
any provision for the wife is for alimony and not 
temporary support.^^ 

Under a statute authorizing the court, on petition 
at any time after a divorce, to award alimony to the 
wife, the court may award temporary alimony in 
such a proceeding.‘*8.5 Jt has been held that where 
an independent suit for maintenance is seasonably 
instituted prior to the entry of a divorce decree, and 
such decree does not determine the question of sup¬ 
port, an order for temporary alimony may be made 
in the maintenance action.^Where the court de¬ 
creed a divorce but retained jurisdiction to adjust 
the property rights of the parties, an order award¬ 
ing temporary alimony until such adjustment is 
completed is held proper.^S-i® A decree for perma¬ 
nent alimony without a divorce ij automatically an¬ 
nulled and set aside by the subsequent cohabitation 
of the parties so that it does not bar an application 
for temporary alimony in a subsequent divorce ac- 

tion.48-20 

The allowance of temporary alimony in an ac¬ 
tion or proceeding to set aside or modify a divorce 
decree is discussed supra § 205. 

§ 208(1). Inquiry into Merits and Matters 
Essential to Allowance 

While It Is frequently stated that the merits of the 


action will not be considered on an application for all. 
mony pendente llte, this rule is subject to qualification 
and exception. 

It is frequently stated that the merits of the di¬ 
vorce action will not be considered on an applica¬ 
tion for alimony pendente lite;^® but this rule is 
subject to qualification and exception, at least in 
those jurisdictions where it is required that the 
wife institute the action in good faith, as discussed 
infra § 208(7), or that she show a prima facie case 
or defense infra § 208(2), or that she have a rea¬ 
sonable probability of success in the divorce action 
infra § 208(8), or where alimony pendente lite will 
be denied where the wife has been guilty of mari¬ 
tal misconduct infra § 208(9). In any event, the 
court will not determine the merits of the case in 
passing on an application for temporary alimony.49.5 

§ 208(2). -Prima Facie Case 

a. Wife plaintiff 

b. Wife defendant 

a. Wife Plaintiff 

Although some courts do not Impose this requirement, 
the more widely held view is that a wife suing for di¬ 
vorce must show a prima facie case to be entitled to 
alimony pendente lite. 

In accordance with the rule stated supra § 208(1), 
that the court will not consider the merits on an ap¬ 
plication for alimony pendente lite, it is held by some 


47. Md,—^Dougherty v. Dougherty, 
55 A.2d 787, 189 Md. 316, 2 A.L.R, 
2d 303. 

Mo.—Libbe v. Libbe, 148 S.W. 460, 
166 Mo.App. 240. 

48. II.I.—^Brown v. Brown, 138 A. 
170, 48 R.r. 420. 

4a5 Mass.—Baird v. Baird, 41 N.E. 
2d 5, 311 Mass. 329. 

Statute authorizing award during 
pendency of libel assumes that rela¬ 
tionship of husband and wife still ex¬ 
ists, and hence would not warrant 
granting alimony pendente lite on 
petition for alimony filed several 
years after divorce decree had be¬ 
come absolute. 

Mass.—Baird v. Baird, supra. 

48.10 Cal.—Bernard v. Bernard, 179 
P.2d 625, 79 C.A.2d 353. 

48.15 Ill.—^Ylonen v. Ylonen, 117 N. 
E.2d 98, 2 111.2d 111. 

48.20 Ga.—^Brown v. Brown, 78 S.E. 
2d 516, 210 Ga. 233. 

49. D.G.—Corpus Juris cited in Ped¬ 
ersen V. Pedersen, 107 P.2d 227, 234, 
71 APP.D.C, 26. 

Md.—^Dougherty v. Dougherty, 55 A. 
2d 787, 180 Md. 316, 2 A.L.R.2d 
303—Winkel v. Winkel, 15 A.2d 
914, 178 Md. 489. 


I Mo.—Brlnker v. Brlnker, 227 S.W.2d 
724, 360 Mo. 212. 

Bradley v. Bradley, App., 295 S. 
VV'.2d 592—Corpus Juris Seoundum 
cited in Downing v. Downing, App., 
279 S.W,2d 538, 539—Gregg v. 

Gregg, App., 272 S.W.2d 855, 

Ohio.—^Wilson v. Wilson, App., 68 N. 
E,2d 149. 

Pa.—Brady v. Brady, 79 A.2d 803, 168 
ra.Super. 538. 

Machain v. Machain, 53 ra.Di»t. 
& Co. 348. 

Carlucci v. Carlucci, Com.Pl., 29 
North,Co. 378—Cillo v. Cillo, (’om. 
1*1., 29 Northumb.Lieg.J. 57. 

S.C.—Polhikoff V. Poliakoff, 70 S.E.2d 
625, 221 S.C. 391—Corpus Juris 
quoted in Hornsby v. Hornsby, 198 
S.B. 29, 31, 187 S.C. 463. 

19 C,J, p 210 note 15. 

Wife is privileged suitor in divuree 
cases, and if she is without an in¬ 
come competent for h(*r support and 
maintenance of suit, living sepanit- 
ed from her husband, court will al¬ 
low her alimony pendente lite and 
money to carry on her suit without 
inquiring into merits. 

Md.—Gosnell v. Gosnell, 117 A.2d 861, 
208 Md. 179—^h’rank .v. Frank, 113 
A.2d 411, 207 Md. 124—Hood v. 
Hood, 113 A. 895, 138 Md. 355, 16 
A.L.R. 774. 


Merits considered^ but not in issue 

On application for temporary ali¬ 
mony, the merits of the cause are not 
in issue although the judge in fix¬ 
ing the amount of the alimony may 
Inquire into the cau.se and circum- 
.slances of separation rendering the 
alimony nece.s.sary and in his dis¬ 
cretion may refuse it altogether. 
Oa.—Tillman v. Tillman, 1 S.E.2d 676, 
187 Ga. 667. 

Merits of petition or answer in abate¬ 
ment 

Tn a hearing on wife's application 
for lemponiry support and attorney 
fees, merits of petition for divorce 
and answer in abatement were not 
I>(‘fore court. 

Ind.—Pry v. Pry, 75 N.B.2d 909, 226 
Ind. 458. 

Allowance to husband 

Iowa.—Lindsjiy v. Lindsay, 178 N.W. 
384, 189 Iowa 326. 

49.5 Miss.—Neely v. Neely, 52 So.2d 
501. 

Pa.—Carlucci v. Carlucci, Com.Pl., 29 
North.Co. 378. 

Merits not prejudiced or determined 

Merits of ease are not to be preju¬ 
diced or determined on affidavits pre¬ 
sented on motion. 

N.y.—Shuart v. Shuart, 51 N.T.S.2d 
359, 183 Mi.sc. 270. 
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courts that the wife is not required to show a prima 
facie case on the merits of the divorce proceeding 
to be entitled to alimony pendente lite,*9-60 but the 
more widely held view is that a prima facie case 
must be shown in behalf of the wife.BO Thus it is 
held that where the suit for divorce is brought by 
the wife, she must make a showing of merit before 
the court will award her temporary alimony.5»-B 
Where the complaint of the wife fails to state a 
cause of action, the application for alimony cannot 
be granted,-51 and where a prior adjudication estab¬ 
lishes that the cause of action cannot be proved or is 
premature, an award of temporary alimony is not 

authorized.Bt-B 

Considering answer of husband to the merits. 
There is authority for the statement that the answer 
of the husband to the merits may be considered by 
the court in passing on a motion for temporary ali¬ 
mony but there is also authority to the con- 
trary,53 and it is generally held that the wife should 
not be denied temporary alimony because the hus¬ 
band’s sworn answer denies the allegations of the 
bill or complaint,B4 and the allowance may be made 
although the husband offers in defense matter that 
might make a prima facie showing of invalidity of 
the marriagc.56 New matter set up in the husband’s 
answer to avoid the effect of the wife’s complaint 
will not cause the court to refuse temporary alimony 
where the complaint shows a prima facie case.®* A 
wife may be refused alimony unless she denies the 
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charges in her husband’s counterclaim and inter¬ 
poses a reply denying them and a statement of inten¬ 
tion to defend against them.57 

Considering affidavits. Moving affidavits may be 
considered in determining whether the wife has a 
prima facie case entitling her to temporary ali¬ 
mony.^® So, the wife’s prima facie case may be 
contested by counter affidavits filed by the husband 
in opposing the application for temporary ali¬ 
mony there is also contrary authority.®® 

Where a counter affidavit is allowed, it must con¬ 
tain no defense which is not set up in the answer, but 
which, if set up and established, would be a bar to 
the original proceeding.®^ 

Considering evidence. While the introduction of 
evidence going to the merits would be improper, 
where the court is under a duty to make an allow¬ 
ance to the wife,®^ the wife may be obliged to intro¬ 
duce sufficient testimony to show the merit of her 
suit,®2 and in some cases temporary alimony has 
been refused because the evidence was conflicting 
and left it uncertain whether the wife was entitled 
to ultimate relief.®^ Where the allegations of the 
wife’s complaint are wholly on information and be¬ 
lief, it has been held that the wife should exhibit to 
the court in aid of her application for temporary ali¬ 
mony some evidence tending to show that there was 
a reasonable ground for her commencing her action, 
and that there is a reasonable probability that she 
will succeed in establishing her charges.®® 


49J50 Mo.—Downlnff v. Downing, 
App., 279 S.W.2d 538, overruling 
Hill V. Hill, 236 S.W.2d 394, 241 
Mo,App. 243—Gregg v. Gregg, App., 
272 S.W.2d 855. 

50. Ala.—Ex parte Gurganus, 37 So. 
2d 591, 251 Ala. 361-~Mancil v. 
Mancil, 199 So. 810, 240 Ala. 404. 
Fla.—Corpus Juris cited iu Floyd v. 

Floyd, 108 So. 890, 898, 91 Fla. 910. 
Kan.—^Edwards v. Edwards, 324 P.2d 
150, 182 Kan. 737. 

Md.—Miller v. Miller, 138 A. 22, 153 
Md. 213. 

Miss.—Neely v. Neely. 52 So.2d 601 
—Elam v. Elam, 91 So. 702, 129 
Miss. 36. 

S.C.—Poliakofl: v. l»ollakoff, 70 ‘ S.B. 
2d 625, 221 S.C. 391—Corpus Juris 
cited iu Horn.sby v. Hornsby, 198 
S.E. 29, 31, 187 S.C. 463. 

19 C.J. p 210 note 16, p 206 note 66. 

Prima facie case estabUslLea 
N.Y.—Shaw v. Shaw, 44 N.Y.S.2d 367, 
266 App.Div. 983. 

50.5 Ark.—^Kearney v. Kearney, 274 
S.W.2d 779, 224 Ark, 484—Jelks v. 
Jelks, 181 S.W.2d 235, 207 Ark. 475 
—Slocum V. Slocum, 111 S.W. 806, 
86 Ark. 469. 


51. Colo.—Oates v. Oates, 210 P. 
325, 72 Colo. 195. 

Mo.—^Downing v. Downing, App., 279 
S.W.2d 638. 

51.5 R.I.—^Lucchetti v. Superior 

Court, 139 A.2d 94. 

Failure to support for year 
Where wife filed petition for di¬ 
vorce on ground that husband had 
neglected to furnish her with neces¬ 
saries during year preceding filing 
of petition even though record clear¬ 
ly showed that wife had received 
support from husband under prior 
court order up to at least eight 
months prior to filing of petition, 
since ground for divorce could not be 
proved, court should not have entered 
order requiring payment of allow¬ 
ance to wife pending hearing on mer¬ 
its. 

R.I.—Lucchetti v. Superior Court, su¬ 
pra. 

52. N.J.—Begbie v. Begbie, 7 N.J.Eq. 
98 . 

19 c!j. p 211 note 17. 

53. Ind.—McCue v. McCue, 49 N.E. 
382, 149 Ind. 466. 

19 C.J. p 211 note 18. 
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54. La.—Cuny v. Cuny, 83 So. 906, 
146 La. 711. 

19 C.J. p 211 note 19. 

65- See infra § 208 (3). 

56. Colo.—Cupples V. Cupples, 72 P. 
1066, 31 Colo. 443. 

19 C.J. p 211 note 20. 

57. N.Y.—Gronbach v. Gronbach, 218 
N.Y.S. 643, 218 App.Div. 848. 

53- N.Y.—Vaughn v. Vaughn, 85 N. 

Y.S. 443, 89 App.Div. 611. 

19 C.J. p 211 note 21. 

59. N.J.—Dougherty v. Dougherty. 8 
N.J.Eq. 640. 

19 C.J. p 211 note 22. 

60- Mich.—Story v. Story, Walk. 
421. 

19 C.J. p 211 note 23. 

61- N.J.—^Pullen v. Pullen, 17 A. 310. 
19 C.J. p 211 note 24. 

62- Ky.—Whitsell v. Whitsell, 8 B. 
Mon. 50. 

63. Ark.—Wood v. Wood, 215 S.W. 
681, 140 Ark. 361. 

64- N.Y.—Chesebrough v. Chese- 
brough, 10 N.Y.S.2d 134, 256 App. 
Div. 947, 

19 C.J. p 211 note 26. 

65. N.Y.—Downing v. Downing, 48 
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Probative force of evidence. Under a statute pro¬ 
viding for an award of temporary alimony if the 
allegations in the wife’s complaint ‘'shall be found by 
the judge to be true,” the trial judge must consider 
the probative force of the evidence before him, and 
it is not sufficient for him to examine the evidence 
only as far as may be necessary to find whether 
plaintiff has made a prima facie case.®^*® 

b. Wife Defendant 

While it has been held that where the wife Is the de¬ 
fendant, she is not required to make a showing of merit 
to be entitled to an award of alimony pendente lite, there 
Is authority that such an award may be refused unless a 
prima facie defense Is shown. 

Where the wife is defendant, the court may re¬ 
fuse temporary alimony to her unless a prima facie 
defense is shown,®® and her petition for such ali¬ 
mony must be well founded. However, it has been 
held that where the wife is defendant, she is not 
required to make a showing of merit to be entitled 
to an award of alimony pendente lite.®'^*® In a hus¬ 
band’s suit for divorce the wife is entitled to alimony 
pendente lite on a proper showing when she, as de¬ 
fendant, sets up a cross action;®® and she may be 
entitled to it even though she seeks no affirmative 
relief.®® 

Wife*s sworn denial. Since the merits of the case 
will not be inquired into further than to establish a 
prima facie defense, it is sufficient generally if 
the wife denies on oath the charges made against 
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her,70 and, unless it clearly appears that the suc¬ 
cess of the husband is inevitable, temporary alimony 
will be allowed.*^^ However, if it appears that the 
denial is not made in good faith, but is sham and 
made for the purpose of protracting the period dur¬ 
ing which her husband may be compelled to support 
her, her application for an alimony award will be 
denied.*^^-® Where the wife made a sworn denial 
of the adultery charged, the fact that a verdict had 
been recovered by the husband in an action of crimi¬ 
nal conversation did not defeat right of the wife, as 
this was not even presumptive evidence of guilt as 
against hcr.'^® 

Affirmative defense. If the wife sets up an af¬ 
firmative defense, usually temporary alimony will be 
allowed her,^^ unless the court is satisfied that she 
has no reasonable ground of defense, in which case 
the court, in the exercise of a sound discretion, may 
refuse alimony.'^^ 

§ 208(3). - Marriage 

a. In general 

b. Proof of marriage 

a. In General 

A valid marriage la a prerequisite to an allowance of 
temporary alimony In an action for a divorce. 

A valid marriage is a prerequisite to an allowance 
of temporary alimony in an action for a divorce.74.60 


N.T.S. 727, 23 App.Div. 669, ap¬ 
proved and followed in Schweig v. 
Schweig, 107 N.T.S, 904, 122 App, 
Div. 7S6. 

Reasonable probability of wife’s suc¬ 
cess in divorce action as condition 
of award of alimony pendente lite 
generally see infra § 208 (8). 

65.5 N.C.—Cameron v. Cameron, 66 
S.E.2d 384, 231 N.C. 123. 

66 . Ala.—^Bx parte Phillips, 22 So. 
2d 611, 247 Ala. 94. 

Fla.—Shepard v. Shepard, 174 So. 
330, 128 Fla, 72. 

S.C.—Corpus Juris Secundum cited 
In Poliakoff v. Poliakoff, 70 S.E.2d 
625, 627, 221 S.C. 391. 

19 C.J. P 211 note 28. 

67. Fla.—Floyd V, Floyd, 108 So. 
896, 91 Fla. 910. 

67.5 Ark.—Kearney v. Kearney, 274 
S.W.2d 779. 224 Ark. 484—Jelks v. 
Jelks, 181 S.W.2d 235, 207 Ark. 
476—Slocum v. Slocum, 111 S.W. 
806, 86 Ark. 469. 

68 . N.C.—^Holloway v. Holloway, 200 
S.E. 436, 214 N.C. 662. 

At common law, on motion for ali¬ 
mony pendente lite and counsel fees 
by the wife in husband's action for 


divorce, wife without setting up 
cross action is entitled to an allow¬ 
ance for support. 

N.C.—^Holloway v. Holloway, supra. 

69. N.C.—Johnson v. John.son, 76 S. 
E.2d 109, 237 N.C. 383—Briggs v. 
Briggs, 1 S.E.2d 118, 216 N.C. 78— 
Modlin V. Medlin, 95 S.E. 857, 175 
N.C. 529. 

70. Ala.—Ex parte Phillips, 22 So.2d 
611, 247 Ala. 04—^Ex parte Austin, 
15 So.2d 710, 245 Ala. 22. 

N.J.—^Friederich v. Friederich, 70 A. 
2d 177, 6 N.J.Super. 103. 

Suydam v, Suydam, 80 A. 1057, 
79 N,J.Eq. 144. 

S.C.—Corpus Juris Secundum cited in 
Poliakoff V. Poliakoff, 70 S.E.2d 
625, 221 S.C. 391. 

19 C.J. p 212 note 30. 

Burden of proof 

Wife's answer containing denial of 
grounds for divorce makes prima 
facie case for some allowance for 
support of wife pending suit, and 
casts on husband burden of showing 
that she is not entitled to support. 
Ala.—Ex parte Austin, 16 So.2d 710, 
245 Ala. 22. 


71. N.Y.—Stearns v, Stearns, 63 N. 
T.S. 348, 33 App.Div. 630. 

19 C.J. p 212 note 31. 

Prol)able success In main suit by 
wife generally see infra § 208 (8). 

71.5 S.C.—Poliakoff v. Poliakoff, 70 
S.B.2d 626, 221 S.C. 391. 

Good faith generally see infra § 208 

U). 

72. N.Y.—Williams v. Williams, 3 
Barb.Ch. 628. 

73. Ga.—Kendrick v. Kendrick, 31 S. 
E. 115,106 Ga. 38. 

19 C.J. p 212 note 34. 

74. N.Y.—Strong v. Strong, 28 N.Y. 
Super. 612, 1 Abl).Pr.,N.S., 358. 

19 C.J. p 212 note 35. 

74.50 Cal.—Dietrich v. Dietrich, 261 
I>.2d 260. 41 C.2d 407, certiorari 
denied 74 S.Ct 378, 346 U.S. 938, 
98 L.Ed. 426—Reeves v. Reeves, 209 
P.2d 937, 34 C.2d 366—Colbert v. 
Colbert. 169 P.2d 633, 28 C.2d 276. 

Hinson v. Hinson, 224 P.2d 406, 
100 C.A.2d 746. 

Ga.—Reed v. Reed, 43 S.B.2d B39, 
202 Ga. 608. 

Mo.—Bradley v. Bradley, App., 296 S. 
W.2d 692—Gregg v. Gregg, APP., 
272 S.W.2d 865. 
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The existence of a marriage between the parties 
must be admitted, or shown, before a decree or or¬ 
der properly can be made for an allowance of tem¬ 
porary alimony,76 and where it is proved or arlmittH 
that the marriage relied on was not valid, the court 
is without power to make an award.7«-5 The fact 
that the marriage of the parties is disputed does not 
bar an allowance of alimony pendente lite,’®-i« and 
temporary alimony will ordinarily be awarded where 
a marriage is shown even though the husband ten¬ 
ders an issue as to the validity of the marrij^eJ®-!® 
However, temporary alimony will be refused where 
wife invokes her constitutional privilege in refusing 
to answer interrogatories as to her prior marriage 
and divorce.^®-®® 

Where a divorce obtained by one of the parties 
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prior to their marriage was void, alimony pendente 
lite may not be awarded.'^®*^^ ^ husband who re¬ 
married before a divorce decree entered against 
him became final is not estopped to show such facts 
and the second "wife” is not entitled to temporary 
alimony in a subsequent divorce suit;75.so ijut it has 
been held that temporary alimony may be awarded 
under such circumstances where the parties lived as 
husband and wife for many years before the wife 
learned of the invalidity of her marriage.^®*^^ 
Where the legislature has made the fact that either 
party had a spouse at the time of the marriage a 
ground for divorce, alimony pendente lite may be 
awarded in a suit for divorce on such ground.^®*^®* 

Temporary alimony will not be granted when the 
marriage has been dissolved by a foreign decree;*^® 


N.T.—^Harris v. Harris, 110 N.T,S.2d 
824, 279 App.Div. 642. 

Ohio.—Wilson v. Wilson, App., 68 N. 
B.2d 149—Wolfer v. Wolfer, 19 
Ohio App. 12. 

Alimony is incident of valid manlaffe 
Ohio.—^Basile v, Basile, 93 N.B.2d 664, 
86 Ohio App. 535. 

Jniisdlctional prerecLoisite 

(1) Bxistence of marriage is a ju¬ 
risdictional prerequisite for right of 
court to order support pendente lite 
in an action for divorce or separate 
maintenance, and the invalidity of 
the marriage may be shown at any 
time. 

Cal.—Colbert v. Colbert, 169 P.2d 633, 
28 0.2d 276. 

(2) In wife’s divorce action, de¬ 
fendant’s counsel’s withdrawal of his 
objection to hearing of plaintiff’s ap¬ 
plication for support money order on 
ground that parties were divorced by 
Nevada decree, alleged by plaintiff to 
be fraudulent, was not a stipulation 
conferring jurisdiction on court to 
hear application and did not prevent 
defendant from later interposing 
same objection, since party cannot 
confer jurisdiction to consider such 
an issue, which may be raised at any 
time. 

CaL—Gromeeko v. Gromeeko, 242 P. 
2d 41, 110 C.A.2d 117. 

75, Ala.—^Bx parte Gurganus, 37 So. 

2d 691, 251 Ala. 361. 

Cal.— Gromeeko v. Gromeeko, 242 P.2d 
41, 110 C.A.2d 117— Tayian v. Tayl- 
an, 222 P. 377, 64 C.A. 632. 

Pla.—Jordan v. Jordan, 89 So.2d 22— 
Tenny v. Tenny, 3 So.2d 375, 147 
Pla. 672—Corpus Juris cited in 
Vinson V. Vinson, 190 So. 464, 460, 
139 Pla. 146—Carson v. Oldfield, 
127 So. 861, 99 Fla. 862. 

Ga.—Pennaman v. Pennaman, 112 S. 
B. 829, 163 Ga. 647—Morgan v. 
Morgan, 97 S.E. 676, 148 Ga. 626, 
4 A.Ii.11. 926. 


Ill.—Pickell V. Pickell, 268 IlLApp. 
132. 

Kan.—^Edwards v. Edwards, 324 P.2d 
IBO, 182 Kan. 787. 

Md.—Staub v. Staub, 183 A. 605, 170 
Md. 202. 

Mich.—Corpus Juris quoted in Baugh 

V. Baugh, 200 N.W. 114, 115, 228 
Mich. 379. 

Miss.—Chambliss v. Chambliss, 181 
So. 716,182 Miss. 480. 

Mo.—Corpus Juris Seeuudum cited la 
Franklin v. Franklin, 283 S.W.2d 
483, 485, 366 Mo. 442. 

N.T.—^Kramrath v. Kramrath, 247 N. 
T.S. 493, 231 App.Div. 633. 

Schein v. Schein, 8 N.T.S.2d 463, 
169 Misc. 608. 

Poplees V. Poplees, 89 N.Y.S.2d 
31. 

Ohio.—Fultz v. Fultz, 9 Ohio N.P.,N. 
S., 693. 

Okl.—Corpus Juris cited la Baker v. 

Carter, 68 P.2d 86, 86, 180 Okl. 71. 
Tex.—Corpus Juris Seouadum cited la 
Janelli v. Janelli, Civ.App., 216 S. 

W. 2d 687, 594—^Dyer v. Dyer, Civ. 
App., 87 S.W.2d 489. 

Wash.—Corpus Juris cited ia State ex 
rel. Davis v. Superior Court for 
King County, 94 P.2d 478, 479, 200 
Wash. 670. 

19 C.J. p 203 note 29, p 212 note 38. 

75,5 Ga.—Reed v. Reed, 43 S.E.2d 
639, 202 Ga. 608. 

Ohio.—^Wilson v. Wilson, App., 68 N. 
B.2d 149—Wolfer v. Wolfer, 19 Ohio 
App. 12. 

Void or voidable marriage 
Marriage procured by fraud would 
be voidable only, and while it subsist¬ 
ed it would be within discretion of 
court to award alimony to wife; but 
undissolved prior marriage of hus¬ 
band to another would render subse¬ 
quent marriage void ab initio and 
wife would not be entitled to ali¬ 
mony. 

N.T.—^McLean v. McLean, 168 N.Y.S. 
2d 781, 9 Misc.2d 664. 
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75.10 Ohio.—Wisdon v. Wisdon, 126 
N.B.2d 747, 97 Ohio App. 357. 

75.15 Mo.—^Franklin v. Franklin, 283 
S.W.2d 483, 366 Mo. 442. 

75.20 Mo.—Franklin v. Franklin, su¬ 
pra. 

75.25 Ga.—^Barnett v. Barnett, 13 S. 

B.2d 19, 191 Ga. 601. 

Estoppel 

(1) Where husband was estopped 
to attack his divorce from first wife 
and thus show that his later mar¬ 
riage was void, wife was entitled to 
temporary alimony, but it would be 
fixed on a minimal basis where she 
at all times knew that the divorce 
was Invalid. 

N.Y.—^Marum v. Marum, 170 N.T.S.2d 
186, 10 Misc.2d 696. 

(2) Where husband married wife 
with full knowledge of the circum¬ 
stances surrounding her prior divorce, 
and in reliance thereon, he was es¬ 
topped to attack that divorce in a 
proceeding for temporary alimony. 
Cal.—Dietrich v. Dietrich, 261 P.2d 

269, 41 C.2d 497, certiorari denied 
74 S.Ct 378, 346 U.S. 938, 98 L.Ed. 
426. 

N.T.—Sophian v. Sophian, 108 N.Y.S. 
2d 186, 279 App.Div. 661. 

75.30 N.Y.—Cross v. Cross, 30 N.T 
S.2d 633, 177 Misc. 347. 

75.35 N.Y.—^Hershenov v. Hershen- 
ov, 66 N.Y.S.2d 47, 

75.40 Fla.—^Todd v. Todd, 9 So.2d 
279, 151 Fla. 134. 

76- Ill.—^Pickell V. Pickell, 268 Ill. 
App. 132. 

Mo.—Corpus Juris Secundum <dted 
in Hill V, Hill, App., 236 S.W.2d 
394, 400—^Hanna v. Hanna, 32 S.W. 
2d 126, 224 Mo.App. 1142. 

N.Y.—^Harris v. Harris, 110 N.T.S.2d 
824, 279 App.Div. 642—Kramrath v. 
Kramrath, 247 N.Y.S. 493, 231 App. 
Div. 633. 
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but where the existence or validity of a foreign 
decree of divorce is properly questioned by pleading 
and proof, the court may decline to determine that 
issue and may award alimony pendente lite.^®*® 
Where the wife is estopped to attack the validity of 
the foreign divorce, she cannot obtain alimony pen¬ 
dente lite.^^-1® Where the wife claims that the 
foreign divorce decree which she obtained is valid, 
and the husband is suing for divorce asserting that 
the foreign decree is void, the wife may not obtain 
alimony pendente lite."^®*^® 

A common-law marriage may be sufficient to au¬ 
thorize an allowance of temporary alimony.77 
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Where a de facto marriage which has been followed 
in good faith by cohabitation of the parties as hus¬ 
band and wife is proved or admitted, temporary ali¬ 
mony may be granted,*^8 meretricious cohabita¬ 

tion cannot be relied on as constituting the mar¬ 
riage.'^® 

b. Proof of Marriage 

The burden Is on the wife seeking alimony pendente 
lite to prove the marriage, but prima facie proof is ordi. 
narily sufficient. 

Although there is some apparent authority to the 
contrary,®® the general rule is that unless the mar¬ 
riage is admitted, there must be a preliminary in- 


76.5 Cal.—Gromeeko v. Gromeeko, 
242 P.2d 41, 110 C.A.2d 117. 

Mo.—Hill V. Hill, App., 236 S.W.2d 
394. 

Pa.—Brady v. Brady, 79 A.2d 803, 168 
Pa.Super. 538. 

Divorce in. another county 

Proof that husband obtained di¬ 
vorce from wife in another county, 
and that such decree was void be¬ 
cause neither party resided in such 
county, was sufficient proof of mar- 
riai?e relationship to sustain award 
of alimony pendente lite. 

Ala.—^Bx parte Gurganus, 37 So. 2d 
591, 261 Ala. 361. 

Xn New Tork 

(1) Where wife sued for divorce 
claiming that foreign divorce decree 
obtained by husband was invalid, she 
was not entitled to temporary ali¬ 
mony since the divorce decree of an¬ 
other state must be given full faith 
and credit until its nullity is proved 
by competent evidence. 

N.T.—Harris v. Harris, 110 N.Y.S.2d 
824, 279 App.Div. 542. 

(2) To the contrary, a wife, suing 
for absolute divorce, was held en¬ 
titled to temporary alimony, notwith¬ 
standing hu.sband's defense that he 
had obtained divorce decree in an¬ 
other state, where plaintllf attacked 
such decree as obtained without her 
knowledge or service of process on 
her. 

N.Y.—Canty v. Canty, 123 N.Y.S.2d 
045. 

(3) The court dlstingui.shed the 
Harris case, supra, on the ground 
that in the Htirrhs case the foreign 
divorce was established by a certiUed 
copy of the decree, whereas no such 
proof was offered in the instant case. 
N.Y.—Canty v. Canty, supra. 

(4) The court also distingui.shod 
the Harris case, supra, on the ground 
that Clv.Pract.Act § 1170 which was 
enacted subsequent to that decision 
requires a husband to maintain his 
wife even where she fails in separa¬ 
tion suit because of valid decree 
granting husband divorce in action 


wherein jurisdiction over wife’s per¬ 
son was not had. 

N.Y.—Canty v. Canty, supra. 

(5) Where husband’s foreign di¬ 
vorce decree was attached to papers 
opposing motion for temporary ali¬ 
mony and conclusively showed that 
it had been procured before efCeetlve 
date of statute authorizing wife to 
recover support after failure of sep¬ 
aration action because of husband’.s 
prior foreign divorce decree, wife’s 
motion would be denied, 

N.Y.—Methfessel v. Methfessel, 124 

N.Y.S.2d 663. 

(6) Under the statute providing 
that in an action for separation, 
where court refuses relief because of 
a previous grant of divorce to lh(^ 
husband in action in which jurisdic¬ 
tion over the person of the wife w^ns 
not obtained, court may render su<*h 
judgment “as justice may require" 
for tho maintenance of the wift*, 
plaintiff must establish that but for 
tho foreign decree she would be en¬ 
titled to a judgment of separation 
and would not lie barred therefrom 
by any proof in the record. 

N.Y.—Vanderbilt v. Vanderbilt, 147 

N.y,S.2d 125, 1 A.P.2d 3. 

Axelrod v. Axelrod, 150 N.Y.S.2d 

633, 2 Misc.2d 79. 

(7) In an earlier case, it wa.s held 
that in view of dnui>t cast on validity 
of prior fondgn divorce di'crei*, wife 
suing for divorce was entitled to ti‘rn- 
porary alimony. 

N.Y,—Kramrath v. Kramrath, 247 N. 

Y.S. 493, 231 App.Div. 533. 

(8) Where husband arranged for 
wife’s Mexiean dlvoree from her last 
husband, special term would nt»t de¬ 
cide whether wife had a prol>al)ility 
of success in litigation us a condi¬ 
tion to granting alimony, since law 
was In doubt whether husband was 
estopped to assert invalidity of pres¬ 
ent marriage. 

N.Y.—Pickard v. Pickard, 99 N.Y.S. 

2d 869. 

76.10 Remarrlaga after Mezioan. di¬ 
vorce 

Wife who obtained invalid "mail 
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order’’ Mexican divorce and then re¬ 
married was not estopped to attack 
that divorce in action against first 
husband and was entitled to alimony 
pendente lite. 

N.Y.—Fleischer v. Fleischer, 68 N.T. 

S.2d 6, 188 Misc. 402. 

AppearasLoa in action 

Wife is not estopped to show that 
her apparent appearance in foreign 
divorce action was the result of 
fraud on the part of the husband, and 
thus to show that she is not estopped 
by her apparent appearance in that 
action to attack the foreign decree 
of divort'c. 

Cal.—Gromeeko v. Gromeeko, 242 P. 
2d 41, 110O.A.2d 117. 

76.15 N.Y.—Marinelli v. Marinelli, 
117 N.Y.«.2d 100, 2«0 App.Div. 997. 

77. r>a.—Black v. Black, 71 Pa.Dist. 
& (to. 5!)1. 

19 O.J. p 213 note 42. 

78, ('’olo.—Kic'khofC v. Elckhoff, 68 
l\ 237, 29 Colo. 295. 299, 93 Am.S.R. 
04. 

19 C.J. p 212 note 39. 

76. Ohio.—Fultz V. Fultz, 9 Ohio N. 
P.,N.S.. 593. 

Pa.—Black V. Black. 71 Pa.Dist. & 
(to. 591. 

19 tt.J. p 213 note 41. 


80. N.(\—Stdionwald v. Schonwald, 
02 N.(\ 215. 

19 (\.J. p 213 noto 44. 


Prior adjudication 

A woman plaint I IT’s application for 
alimony lumdentt* lite will be grant- 
«*d cv»‘n though defendant denies he 
is tho husband of plaintiff and an- 
otluT court in an action involving 
property rights dee.ided that no mar¬ 
riage existed or exists between plain- 
tllf and defendant, since the prior 
action is not res judicata because it 
lacks tht^ requisite identity of par¬ 
ties and Issues and since the wo¬ 
man's claim or defense will not ordi¬ 
narily bo inquired into preliminarily 
on a petition for alimony pendente 


lite. 

I’a.—Simpson v. Simpson, 3 Pa.Dist. 


^ Co.2d 660. 



27A aj.s. 

vestigation of the question of marriage before tem¬ 
porary alimony is allowed,81 and the burden of prov- 
ing the marriage is on applicant.82 

The wife must prove the marriage prima facie,82.5 
and prima facie proof is sufficient ;83 it is not neces¬ 
sary that the marriage be as conclusively established 
as is required on the main trial or for the allowance 
of permanent alimony.84 This rule has been held 
to apply to a common-law marriage ;84.5 but it has 
also been held that the rule applies only where the 
wife is relying on a ceremonial marriage,84.10 and 
that where a common-law marriage is claimed and 
denied, temporary alimony should not be granted 
until there is a conclusive determination as to the 
existence of the marriage.84.i5 
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It is sufficient if it is shown that there is a fair 
probability that the wife will on the final hearing 
succeed in establishing the marriage ;85 and if she 
makes out a reasonably plain case of the existence 
of the marital relation, she should be furnished with 
the means of temporary support until the truth or 
falsity of the allegations can be ascertained.88 
Where an actual marriage is admitted or shown, 
and its existence in law is sought to be avoided by 
some fact set up by the husband, unless he proves 
that fact, the alleged wife is entitled to temporary 
alimony.87 Where the husband denies in his an¬ 
swer that a valid marriage ever existed, the court 
still has jurisdiction to allow temporary alimony,-88 
but it will not be allowed until some evidence of a 
valid marriage is shown.88 


81, Pla.—^Tenny v. Tenny, 3 So. 2d 
375, 147 Pla. 672—Arendall v. Aren- 
dall, 54 So. 957, 61 Pla. 496, Ann. 
Cas.l913A 662. 

Okl.—Utley v. Rowe, 138 P.2d 71, 192 
Okl. 546— Goxpiis Juris dted iki 
Baker v. Carter, 68 P.2d 85, 86, 180 
Okl. 71. 

19 C.J. p 213 note 45. 

IflEotion. to dissolve order 
Husband who filed motion to dis¬ 
solve order granting temporary ali¬ 
mony, in wife's action for divorce, 
on ground that marriage was void 
under statute, could not be compelled 
to comply with order until after 
hearing had been aitorded on motion 
and marriage relation had been 
shown to exist. 

Okl.—Utley v. Rowe, 138 P.2d 71, 192 
Okl. 546—Baker v. Carter, 68 P.2d 
85, 180 Okl. 71. 

82, Cal.—^Dietrich v. Dietrich, 261 P. 
2d 269, 41 C.2d 497, certiorari de¬ 
nied 74 S.Ct. 378, 346 U.S. 938, 98 
L.Ed. 426. 

Bancroft v. Bancroft, 00 P.2d 465, 
9 C.A.2d 464. 

N.J.—^Robinson v. Robinson, 88 A. 

951, 82 N.J.Ea. 466. 

19 C.J. p 213 note 46. 

82.5 Mo.—^hVanklin v. Franklin, 283 
S.W.2d 483, 365 Mo. 442. 

Gregg V. Gregg, App., 272 S.W.2d 
855—Hill V. Hill, App., 230 S.W. 
2d 394. 

R.I.—Alvernes v. Alvernes, 66 A.2d 
373, 75 R.L 325, 11 A.L.R.2d 1036. 

83, Ala.—^Ex parte Gurganus, 37 So. 
2d 591, 251 Ala. 361. 

Cal.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389—Colbert v. Col¬ 
bert, 169 P.2d 633, 28 C.2d 276. 
Pla.—Fincher v. Fincher, 65 So.2d 
800. 

Mo.— Corpus 3*0x18 Secoiidiim cited in 
Franklin v. Franklin, 283 S.W.2d 
483, 485, 365 Mo. 442. 

Corpus Juris Secundum cited in 
Hill V. Hill, App., 236 S.\V.2d 394, 
400. 


Mont.—^Pinkelstein v. Pinkelstein, 34 
P. 1090, 14 Mont. 1. 

R.I.‘—^Alvernes v. Alvernes, 66 A.2d 
373, 75 R.I. 326, 11 A.L.R2d 1036. 
19 C.J. p 213 note 47. 

84. Ala.—Ex parte Gurganus, 37 So. 

2d 591, 251 Ala. 361. 

Ark.—^Fountain v. Fountain, 97 S.W. 

656, 80 Ark. 481, 10 Ann.Cas. 557. 
Cal.—^Dietrich v. Dietrich, 261 P.2d 
269, 41 C.2d 497, certiorari denied 
74 S.Ct 378, 346 U.S. 938, 98 L.Ed. 
426—Colbert v. Colbert, 169 P.2d 
633, 28 C.2d 276. 

Gromeeko v. Gromeeko, 242 P.2d 
41, 110 C.A.2d 117—^Bancroft v. 
Bancroft, 60 P.2d 465, 9 C.A.2d 464. 
Pla.—^Fincher v, Fincher, 65 So.2d 
800. 

R.I.—^Alvernes v. Alvernes, 66 A.2d 
373, 75 R.I. 325, 11 A.L.R.2d 1036. 

19 C.J. p 213 note 48. 

84.5 Pa.—Black v. Black, 71 Pa.Dist. 
& Co. 591. 

Kline v. Kline, 1 Phila. 383. 

R.L—^Alvernes v. Alvernes, 66 A.2d 
373, 75 R.I. 325, 11 A.L.R.2d 1036. 
Cross-examination 
In divorce proceeding where peti¬ 
tioner alleged and respondent denied 
alleged marriage, on hearing of pe¬ 
titioner’s motion for allowance and 
counsel and witness fees, trial jus¬ 
tice should have permitted respond¬ 
ent to cross-examine petitioner with¬ 
in reasonable limits with respect to 
alleged marriage instead of refusing 
to allow any such testimony, particu¬ 
larly in view of fact that petitioner 
was relying on a common-law mar¬ 
riage although petition alleged mar¬ 
riage on a certain day. 

R.I.—^Alvernes v. Alvernes, supra. 

84.10 Fla.—^Fincher v, Fincher, 55 
So.2d 800. 

Bviaence held iusufficleut 

Allegations and evidence that 
plaintiff and defendant had agreed 
that they would enter into a mar¬ 
riage and consider themselves hus¬ 
band and wife without a civil cere¬ 
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mony and that subsequently they 
lived together as husband and wife, 
each representing the other as his 
or her spouse, were insufficient to es¬ 
tablish, even prima facie, the exist¬ 
ence of a common-law marriage on 
which an award of alimony could be 
predicated, in absence of proof of a 
marriage contract per verba de prae- 
senti. 

—^Fincher v. Fincher, supra. 

84.15 Pla.—Fincher v. Fincher, su¬ 
pra. 

Where there Is a counter showing 
made by defendant, a prima facie 
showing by plaintiff is not sufficient. 
Cal.—Hite v. Hite, 57 P. 227, 124 C. 
389. 

85. N.T.—Bannon v. Bannon, 1 N.E. 
2d 975, 270 N.T. 484. 

19 aj. p 213 note 49. 

86. Ark.—^Fountain v. Fountain, 97 
S.W*. 656, 80 Ark. 481, 10 Ann.Cas. 
557. 

Cal.—Dietrich v. Dietrich, 261 P.2d 
269, 41 C.2d 497, certiorari denied 
74 S.Ct. 378, 346 U.S. 938, 98 L.Ed. 
426. 

19 C.J. p 213 note 50. 

87. Ala.—Ex parte McLendon, 195 
So. 733, 239 Ala. 564. 

Cal.—^Dietrich v. Dietrich, 261 P.2d 
269, 41 C.2d 497, certiorari denied 
74 S.Ct. 378, 346 U.S. 938, 98 L.Ed. 
426. 

Gromeeko v. Gromeeko, 242 P.2d 
41, 110 C.A.2d 117—Bancroft v. 
Bancroft, 50 P.2d 465, 9 C.A.2d 464. 
Mo.—Corpus Juris Secundum cited in. 
Franklin v. Franklin, 283 S.W.2d 
483, 485, 365 Mo. 442. 

19 C.J. p 214 note 52. 

88. S.C.—Messervy v. Messervy, 61 
S.E. 442, 80 S.C. 277—Alston v. 
Limehouse, 39 S.E. 188, 60 S.C. 668. 

89. N.J.—^Freeman v. Freeman, 23 
A. 113, 49 N.J.Eq. 102. 

19 C.J. p 214 note 54. 
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One who denies the marriage may be ordered to 
pay temporary alimony where he is afforded an op¬ 
portunity to be heard and the marriage is proved by 
a preponderance of the evidence, and temporary 
alimony may be awarded although the husband offers 
in defense matter that might make a prima facie 
showing of the invalidity of the marriage.89*i0 

The court in its discretion may award temporary 
alimony where the marriage is not questioned or, 
where questioned, is the subject of conflicting evi¬ 
dence. Where the marriage is admitted, but 
the validity of a divorce is in issue, it has been in¬ 
dicated that the court has a larger measure of dis¬ 
cretion to grant temporary alimony than when the 
fact of the marriage is in issue.®®*20 

The presentation of a marriage certificate is 
ordinarily sufficient prima facie evidence of the mar¬ 
riage to support an order for alimony pendente 
but the fact that the petition for divorce 
is sworn to and contains an allegation of the mar¬ 
riage has been held insufficient of itself to constitute 
prima facie evidence of the marriage.*®*30 Evi¬ 
dence of a ceremonial marriage followed by the as¬ 
sumption of marital relations is ordinarily sufficient 
proof of the marriage to sustain an award of tem¬ 
porary alimony, and extended inquiry into close 
questions as to the validity of such marriage will 
not and need not be made on such a preliminary 
applicatiom^'^-^^ It depends on the facts of the 
case whether evidence tending to show that a cere¬ 
monial marriage was a mock marriage or was 
wholly void or has already been annulled or dis- 
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solved may be properly excluded.*®-45 j^us it has 
been held proper for the court to refuse to accept 
evidence to show the invalidity of a divorce ob¬ 
tained by one of the spouses prior to the marriage in¬ 
volved in the litigation.^^-SO 

§ 208(4). - Separation 

Alimony pendente lite will not be awarded where the 
parties are living together as husband and wife; but the 
fact that the parties continue to share a common resi¬ 
dence does not preclude an award where the common 
residence is satisfactorily explained. 

It is clear that alimony pendente lite will not be 
awarded while the parties are living together as 
husband and wife,®® since it is against the policy of 
the law to encourage the breaking up of a home or 
to assist the wife in making preparation to live 
separate and apart from her husband, it being rather 
the purpose of the courts to compose the marital 
differences.®^ The problem arises where the par¬ 
ties, while no longer living together as husband and 
wife, continue to live under the same roof or share 
a common residence.®^*® 

Reconciliation of the parties followed by matri¬ 
monial cohabitation, continuing at the time a mo¬ 
tion for temporary alimony is heard, will defeat the 
application.®® The fact that the parties continue 
to share a common residence, unless justified or ex¬ 
plained will normally require a denial of alimony 
pendente lite.®®-® However, it has been held that 
while the fact that a husband and wife continue to 
live under the same roof is an clement to be carefully 
considered by the court,®®-!® it does not necessarily 


89.5 Cal.—^Dietrich v. Dietrich, 261 
P.Sd 269, 41 C.2a 497, certiorari de¬ 
nied 74 S.Ct. 378, 346 U.S, 938, 98 
LuEd. 426—Carbone v, Superior 
Court, 117 P.2d 872, 18 C.2d 768, 136 
A.LuR. 1260. 

89.10 Mo.—Ascher v. Ascher, 216 S. 
W. 576, 202 Mo.App. 622. 

Pa.—Roughsedgre v. Roui?h.sedge, 67 
Pa.Dist. St Co. 318, 39 Luz.Leg.Reg. 
99. 

89.15 Ohio.—Wilson v. Wilson, App., 
68 N.E.2d 149—Wolfer v. Wolfer, 
19 Ohio App. 13. 

89.J20 Cal.—Gromeeko v. Gromeeko, 
242 P.2d 41, 110 C.A.2d 117. 

89.85 R.I.—^Alvernes v. Alvernes, 66 
A.2d 373, 76 R.L 325, 11 A.L.R.2d 
1036. 

89.30 R.I.—Alvernes v. Alvernes, 
supra. 

89.35 Cal.—Dietrich v. Dietrich, 261 
P.2d 269, 41 C.2d 497, certiorari de¬ 
nied 74 S.Ct. 378, 346 U.S. 938, 98 
L.Ed. 426. 

89.40 Cal.—Dietrich v. Dietrich, su¬ 
pra. 


89.45 Cal.—^Dietrich t. Dietrich, su¬ 
pra. 

89.50 Cal.—^Dietrich v. Dietrich, su¬ 
pra. 

90. D.C.—Pedersen v. Pederson, 107 
P.2d 227, 71 APP.D.C. 26. 

Cooper V. Cooper, D.C., 30 P.Supp. 
151. 

19 C.J. p 214 note 56. 

91, D.C.—Cooper v. Cooper, supra. 

91.5 D.C.—^Pedersen v. Pedersen, 107 
F.2d 227, 71 APP.D.C. 26. 
lA Iioulslana , in view of Clv.Code 
arts 147, 148, where no application 
was made to court and no order is¬ 
sued by its assigning wife domicile 
during pendency of suit, such omis¬ 
sion was fatal to her demand for 
alimony. 

La.—Jones v. Douglass, 103 So. 441, 
158 Leu 67. 

19 C.J. p 214 note 66 [bj. 

Whexe hnsbaad flies cross action 
In wife’s action for divorce and 
for temporary alimony, counsel fees, 
and custody of minor children, where- 
, in defendant filed a cross action for 
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divorce and custody of children, a 
Judgment awarding the wife tempo¬ 
rary alimony, counsel fees, and tem¬ 
porary poRHe.MHion of his residence 
was not aa’ected by contention that 
her petition was filed before separa¬ 
tion. 

Ga.—Dougherty v. Dougherty, 103 S, 

E. 168, 150 Ga. 206. 

92. Ga.—Weeks v, We^s, 127 S.B. 
772, 160 Ga. 369. 

La.—l*layer v. Player, 110 So. 332, 
162 La. 229. 

Pa.—Commonwealth v. Drumm, 47 
Dauph.Co. 215. 

S.l>.—Murphy v. Murphy, 228 N.W. 
464, 56 M.XX 365. 

Wash.—Yoder v. Yoder, 178 P. 474, 
105 Wash. 491, 3 A.L.R. 1104. 

19 C.J. p 214 note 57. 

92.5 D.C.—Cooper v. Cooper, D.C., 80 

F. Supp. 151. 

N.Y.—Friedman v. Friedman, 138 N, 
Y.S.2d 838. 286 App.Div. 938. 

Monasterial v. Monasterial, 141 
N.Y.S.2d 867. 

19 O.J. p 214 note 56. 

98.10 N.Y.—Letts v. Letts, 84 N.Y. 
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require a denial of temporary alimony ;92.16 all of 
the circumstances of the case should be considered 
and where they furnish practical reasons for the con¬ 
tinuance of such residence, temporary alimony may 
be awarded.22 Moreover, there are cases in which 
temporary alimony has been awarded without con¬ 
sideration of the fact that the parties continue to 
live in the same home.22-5 

§ 208(5). --Wife’s Necessity 

Temporary alimony ordinarily will be awarded where, 
and only where, such award Is necessary for the wife’s 
maintenance during the pendency of the divorce action; 
but the wife need not be completely without means, and 
she need not resort to the corpus of her estate. If any, 
before seeking support from her husband. 


Alimony pending the determination of the suit 
should be awarded to the wife where she needs 
il^98.50 as where she does not have sufficient income 
for her maintenance.23‘65 Although there is au¬ 
thority to the effect that the wife should be award¬ 
ed temporary alimony for her support and mainte¬ 
nance without regard for her financial ability to 
provide for her own needs,22.60 at least where the 
action is brought by the husband,®®*®^ it is usually 
held that an allowance for temporary alimony is to 
be determined, not alone by the husband’s means,®^ 
but by the wife’s necessities.®® 

Ordinarily, temporary alimony will not be gfranted, 
unless it appears that the wife needs support during 


S.2d 236, znodilled on other gprounds 
78 N.Y.S.2d 768, 273 App.Div. 968. 
Ohio.—^Engrlund v. Englund, 110 N.B. 
2d 36, 92 Ohio App, 627—^State ex 
rel. Mastracci v. Rose, 74 N.B.2d 
654, 79 Ohio App. 666. 

92.15 N.T.—Spletzer v. Spletzer, 110 
N.Y.S.2d 235, 200 Misc. 614. 

Letts V. Letts, 84 N.Y.S.2d 236, 
modified on other grounds 78 N.Y. 
S.2d 763, 273 App.Div. 968. 

Ohio.—^England v. England, 110 N.E. 
2d 35, 92 Ohio App. 627—State ex 
rel. Mastracci v. Rose, 74 N.E.2d 

664, 79 Ohio App. 666. 

Pa.—^Kerr v. Kerr, Com.Pl„ 38 Luz. 
Leg.Reg. 356. 

93. D.C.—Pedersen v. Pedersen, 107 
F.2d 227, 71 App.D.C. 26. 

N.Y.—Letts V. Letts, 84 N.Y.S.2d 236, 
modified on other grounds 78 N.Y. 
S.2d 763, 273 App.Div. 968. 
Ohio.—England v. England, 110 N.E. 

2d 36, 92 Ohio App. 627, 
ClrcninstaiLoes explaining’ oosmnon 
residence 

Awarding eighteen dollars weekly 
temporary alimony to wife suing hus¬ 
band for divorce was not abuse of 
discretion, notwithstanding husband 
and wife continued to live in same 
dwelling house, where husband and 
wife were joint owners of house, and 
husband and wife were sixty-eight 
and sixty-four years old respective¬ 
ly and were fully estranged, and wife 
ate and spent most of her time at 
home of son a few blocks away, and 
wife would need more than eighteen 
dollars weekly if she lived elsewhere. 
Ohio.—^England v. England, supra. 

Kome owned as tenants by entirety 
Pact that wife remained in home 
owned by husband and wife as ten¬ 
ants by the entirety was not conclu¬ 
sive on her application for temporary 
alimony. 

N.Y—^Brous V. Brous, 131 N.Y.S.2d 

665, 283 App.Div. 1060. 

93.6 N.Y.—^Applebaum v. Apple- 

baum, 81 N.Y.S.2d 449. 


Pa.—Kordich v. Kordich, 126 A.2d 
471, 182 Pa.Super. 132. 

93.50 Ala.—^Mancil v. Mancil, 199 
So. 810, 240 Ala. 404. 

La.—Hillard v. Hillard, 73 So.2d 442, 
225 La. 607—Smith v. Smith, 47 
So.2d 82, 217 La. 646. 

Md.—Stirn v. Stirn, 36 A.2d 696, 183 
Md. 59. 

Pa.—Gangloff v. Gangloff, 63 A.2d 
116,163 Pa.Super. 670. 

Amount of award as affected by 
wife’s needs see infra § 212. 
Pnblio policy reuuires that sup¬ 
port be given to a wife pending de¬ 
termination of her claim to perma¬ 
nent support which arises from mar¬ 
riage status, if court finds a condi¬ 
tion of necessity exists for awarding 
of such temporary support. 
N,Y.--Haas v. Haas, 64 N.Y.S.2d 11, 
271 App.Div. 107. 

Statute authorizing aUmnwy where 
“Just” 

Under statute authorizing court 
to decree alimony pending action 
where alimony would be “just,” ali¬ 
mony may be decreed where wife is 
without means to prosecute action 
and of necessity relies on husband 
to furnish means. 

Mo.—Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212. 

Bradley v. Bradley, App., 296 S. 
W,2d 692. 

93.55 La,—Tomasella v. Spano, 9 So. 
2d 466, 201 La. 72. 

Md.—Dougherty v. Dougherty, 48 A. 
2d 461, 187 Md. 21. 

A destitute wife is entitled to sup¬ 
port and expenses during litigation 
with her husband. 

Md.—Rittler v. Rittler, 23 A.2d 676, 
180 Md. 691. 

93.60 Ohio.—Stone v. Stone, 122 N. 
E.2d 404, 98 Ohio App. 240. 

93.65 Ohio.—Stone v. Stone, supra. 

94. N.Y.—Brand v. Brand, 166 N.Y. 
S. 90, 178 App.Div. 822. 

95. Ala.—Corpus jruxls Secundum 
cited in. Ex parte Austin, 15 So. 2d 
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710, 713, 246 Ala. 22—Ex parte 
State ex rel. Tlssier, 106 So. 866, 
214 Ala. 219. 

Cal.—Walsh v. Walsh, 239 P.2d 472, 
108 C.A2d 675—Corpus Juris Se¬ 
cundum cited in Loeb v. Loeb, 190 
P.2d 246, 248, 84 C.A2d 141. 

D.C.—Corpus Juris cited in Howard 
V. Howard, 112 P.2d 44, 45, 72 App. 
D.C. 145—Corpus Juris cited in 
Pedersen v. Pedersen, 107 P.2d 227, 
236, 71 APP.D.C. 26. 

Pla.—^Ployd V. Floyd, 108 So. 896, 91 
Fla. 910. 

Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

Md.—Dougherty v. Dougherty, 65 A. 
2d 787, 189 Md. 316, 2 A.L.R.2d 303 
—Serio V. Serio, 185 A. 648, 170 
Md. 642—Snyder v. Snyder, 150 A. 
873, 169 Md. 891—Hood v. Hood, 
113 A. 895, 138 Md. 355, 16 A.L.R. 
774. 

Miss.—^Blam v. Elam, 91 So. 702, 129 
Miss. 36. 

Mo.—Noll V. Noll, App., 286 S.W.2d 

68 . 

Pa.—Purman v. Purman, 7 Pa.Dist. & 
Co. 765. 

S.D.—Murphy v. Murphy, 228 N.W. 
464, 66 S.D. 356. 

Tex.—Russell v. Russell, Civ.App., 
79 S.W.2d 639. 

19 C.J. p 214 note 60. 

Necessity held established 
A wife who was unable to give 
bond and was allowed to sue in forma 
pauperis, and who had received no 
support from her husband for more 
than a year, was entitled to tempo¬ 
rary alimony. 

N.C.—White v. White, 103 S.E. 216, 
179 N.C. 592. 

Evidence held insufficient, on issue 
whether wife was not entitled to ali¬ 
mony pendente lite because she had 
an income representing rent from 
certain property, to show that prop¬ 
erty belonged to wife. 

La.—French v. Wolf, 160 So. 396, 181 
La. 733. 
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the trial of the action,although the rule may not an award may be made when in the sound discre- 
always be invoked.^^ Allowances of alimony pen- tion of the court the circumstances of the parties 
dente lite are based on necessity and where no neces- are such that in fairness to the wife she should be 
sity exists, there is no reason for the allowance given financial assistance by her husband.^7.20 

whether the award is in fact necessary to enable determining whether need exists, the test is the 
the wife to support herself may be the statutory test standard of living to which the wife was accus- 
of its propriety.^'^-l® However, this does not mean tomed during her marriage,^'^•25 and, as discussed 
that temporary alimony may be awarded only where infra § 212, that is the standard currently used in 
the wife is destitute or practically destitute fixing the amount of the award. 


96. Alaska.—^Van Atta v. Van Atta, 

6 Alaska 266. 

Cal.—Walsh v. Walsh, 239 P.2d 472, 
108 C.A.2d 576—Whelan v. Whelan, 
197 P.2d 361, 87 C.A. 690—Loeb v. 
Loeb, 190 P.2d 246, 84 C.A.2d 141. 
Colo.—Hizel V. Hizel, 288 P.2d 354, 
132 Colo. 379—Henderson v. Hen¬ 
derson, 90 P.2d 968, 104 Colo. 325. 
Fla,—Jacobs v. Jacobs, 60 So.2d 169 
—Shepard v. Shepard, 174 So. 330, 
128 Fla. 72—Floyd v. Floyd, 108 
So. 896, 91 Fla. 910. 

Ill.—Kleinschmldt v. Kleinschmidt, 
104 N.E.2d 343, 345 Ill.App. 608. 
Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

Kan,—Edwards v. Edwards, 324 P.2d 
150, 182 Kan. 737. 

La.—Russo V. Russo, 22 So.2d 671, 
208 La. 17—^Abrams v. Rosenthal, 
96 So. 32, 153 La. 459. 

Md.—Rittler v. Rlttler, 23 A.2d 676, 
180 Md. 691. 

Minn.—Corpus Juris cited in Wetter 
V. Wetter, 177 N.W. 491, 492, 146 
Minn. 499. 

Miss.—^Neely v, Neely, 62 So.2d 601— 
Evans v. Evans, 88 So. 481, 126 
Miss. 1. 

Mo.—Whitwell v. Whitwell, 300 S,W. 
456, 318 Mo. 476. 

Nev.—Corpus Juris cited in Fleming 
V, Fleming, 72 P.2d 1110, 1113. 

N.J.—^Verbeeck v. Verbeeck, 115 A. 
136, 93 N.J.Bq. 17. 

McPherson v. McPherson, 152 A. 
646, 9 N.J.Misc. 4. 

N.Y.—Sawyer v. Sawyer, 178 N.T.S. 
472, 108 Misc. 447. 

Keith V. Keith. 63 N.Y.S.2d 632. 
Pa.—Ambrose v. Ambrose, 66 Pa.Dlst. 
& Co. 46. 

Gross V. Gross, Com.Pl., 3 Bucks 
Co. 254. 

S.c.—Corpus Juris cited in Arm¬ 
strong V. Armstrong, 194 S.E. 640, 
641, 185 S.C. 518. 

S.D.—Murphy v. Murphy, 39 N.W.2d 
665, 73 S.D. 140. 

19 C.J. p 214 note 61. 

Under statute or common law 
Whether proceeding under statute 
or at common law the right to an 
allowance either for support pending 
action for divorce or for expenses of 
action is predicated on a finding that 
wife is without sufficient means to 
cope with her husband in presenting 
their case before court. 


N.C.—Oliver v. Oliver. 13 S.E.2d 549. 
219 N.C. 299. 

Frlma facie showing required 
Cal.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389. 

Funds available under decree of for¬ 
eign court 

Where wife had previously invoked 
jurisdiction of a New Jersey court, 
which court entered an order for her 
support but provided for custody and 
support of children by husband, and 
money paid into New Jersey court by 
husband under order totaled fifty 
thousand dollars which was available 
to wife, wife could not take advan¬ 
tage of a self-created necessity by 
flouting New Jersey decree to obtain 
a new support order in a separation 
action in New York. 

N.y.—Armour v. Armour, 89 N.T.S. 
2d 677, 275 App.Div. 941. 

Whether wife had sufficient means 

for support depends on circumstances 
and financial condition of parties. 

Cal.—^Westphal v. Westphal, 10 r.2d 
119, 122 C.A. 379. 

Beoeipt of money by wife 

(1) A wife’s motion for alimony, 
based on a general allegation that 
she was without funds for her main¬ 
tenance and support, and without 
funds from which to pay for the 
prosecution of the action, should have 
been refused, where it was shown 
by the husband, and not denied, that 
a large sum of money had recently 
come into her possession. 

N.Y.—Klespcr v. Klesper, 181 N.Y.S. 
941, 191 App.Div. 916. 

(2) Where, within four or five 
weeks of the motion for alimony 
pendente lito, plaintiiK wife secured 
seven hundred dollars of diifendant 
husband’s money, it did not appear 
that it had been exhausted by ex¬ 
penditure necessary and proper to 
plaintifTs station in life, she could 
not ask the court for more mom^y. 
N.Y.—Spatz V. Spatz, 178 N.Y.S. 567, 

189 App.Div. 438. 

Need uot showu 

(1) In general. 

Cal.—Walsh v. Walsh, 239 r.2d 472. 
108 C.A.2d 576. 

(2) Where wife had recently re¬ 
ceived from husband property worth 
$24,000 and she possessed liquid as¬ 
sets of at least $10,000. was in good 
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health, and had total annual income 
of $3,600, and husband brought ac¬ 
tion for dlvorco, wife was not enti¬ 
tled to an additional allowance for 
temporary alimony to enable her to 
support herself and defend action. 
S.D.—Murphy v. Murphy, 39 N.W.2d 
665, 73 S.D. 140. 

97. La.—^Nissen v. Farquhar, 46 So. 

670, 121 La. 642. 

19 C.J. p 215 note 62. 

97.5 Cal.—Loeb v. Loeb, 190 P.2d 
246, 84 C.A.2d 141. 

Mo.—Hopkins v. Hopkins, App., 260 S. 
W.2d 833. 

N.Y.—Friedman v. Friedman, 171 N. 
Y.S.2(1 696, 5 A.D.2d 864—^Armour 

V. Armour. 89 N.Y.S.2d 677, 275 
App.Div. 941. 

Utah.—Wei.ss v. Wcis.s, 179 P.2d 1005, 
111 Utah 353. 

Alimony pendente lite stands solely 
on grounds of necessity 

N.J.—^\Vesterfield v. Westerfield, 36 
N.J.Eq. 195. 

S.D.—Murphy v. Murphy, 39 N.W.2d 
665, 73 S.D. 140—Murphy v. Mur¬ 
phy, 228 N.W. 464, 56 S.D. 355. 
Sine qua non of an order for tem¬ 
porary allmimy is niM*eH.sity therefor. 
Cal.—Spri'ckels v. Spreckols, 244 P. 

2d 917, 111 C.A.2d 529. 

Permanent alimony distinguished 
WIfc’.s need is not essential to an 
award of permanent alimony, but it 
is e.'^sontial to an award of temporary 
alimony. 

Cal.—Loeb v. Loeb, 190 P.2d 246, 84 
C.A.2d 141. 

Bight predicated on Insufficient in¬ 
come 

Wife’s right to alimony is predicat¬ 
ed on wife’s not having an Income 
Hufllcient for her maintenance. 

La.—Russo V. Rus.so, 22 So.2d 671, 
208 La. 17. 

97.10 S.D.—Murphy v. Murphy, 39 N. 

W. 2d 665, 73 S.D. 140. 

97.15 Pa.—Gross V. Gross, Com.Pl., 
3 Bucks Co. 264. 

Utah.—Stuber v. Stuber, 244 P.2d 
660, 121 Utah 632—Weiss v. Weiss, 
170 P.2d 1005, 111 Utah 363. 

97.20 Utah.—Stuber v. Stuber, 244 P. 
2d 660, 121 Utah 632—Weiss v. 
Weiss, 179 P.2d 1006, 111 Utah 36S. 

97.25 Mo.—Gregg v. Gregg, App., 
272 S.W.2d 865. 
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A wife is not entitled to an award of temporary 
alimony if she has an independent income sufiScient 
for her support,97.30 and it has been held that it is 
improper for the court to award temporary ali¬ 
mony where the wife has either funds or credit 
sufficient for her support.97.36 Where a substantial 
amount of cash belonging to the husband is in the 
possession and under the control of the wife and 
available for her support, he will not be compelled 
to pay for her support pendente lite.97.40 

Ordinarily, temporary alimony will not be award¬ 
ed where the wife possesses ample independent 
means or independent means sufficient to enable her 
to live in her accustomed manner pending the de¬ 
termination of the action,97.45 but such circumstance 
does not necessarily preclude an award or render its 
grant an abuse of discretion.97.50 While the corpus 
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of the wife’s estate may render an award for 
alimony pendente lite unnecessary,^7.65 the fact that 
the wife has some property in her own right does 
not of itself prevent the entry of an order awarding 
her support pendente lite;®"^*®® the wife’s posses¬ 
sion of property is only one circumstance to be con¬ 
sidered in determining the necessity of an 
award.®'^*®^ The amount of property possessed by 
the wife, its availability, and the income she enjoys 
are to be considered.j 

If the wife’s separate means are not sufficient to 
support her, the court may still compel the husband 
to make an allowance and supply the deficiency.® ^ 
Temporary alimony will not be denied because the 
wife possesses a separate estate where the income 
therefrom is not sufficient for her support,®® and she 
need not resort to the corpus of her estate before 


97.30 Cal.—^Dietrich v. Dietrich, 261 
P.2d 269, 41 C.2<i 497, certiorari 
denied 74 S.Ct. 378, 346 U.S. 938, 
98 L.Ed. 426—Spreckels v. Spreck- 
els, 244 P.2d 917, 111 aA.2d 529 
—^Whelan v. Whelan, 197 P.2d 361, 
87 C.A. 690—Loeb v. Loeb, 190 P. 
2d 246, 84 C.A.2d 141. 

Pla.—Welsh v. Welsh, 35 So.2d 6, 160 
Fla. 380. 

Pa.—Baker v. Baker, 4 Pa.Dist. & Co. 
2d 221. 

97.35 Ind,—Bitner v. Bitner, 91 N.E. 
2d 169, 228 Ind. 259. 

97.40 Cal.—Sweeley v. Sweeley, 170 
P.2d 469, 28 C.2d 389. 

97.45 Cal.—Spreckels v, Spreckels, 
244 P.2d 917, 111 C,A.2d 529— 
Bernheimer v. Bernheimer, 230 P. 
2d 17, 103 C.A.2d 64,3—Loeb v. 
Loeb. 190 P.2d 246, 84 C.A.2d 141. 
Colo.—Bielcr v. Bieler, 272 P.2d 636, 
130 Colo. 17. 

Ga.—Moss V. Moss, 36 S.E.2d 431, 200 
Ga. 8. 

Ill.—Kleinschmidt v. Kleinschmidt, 
104 K.E.2d 343, 345 Ill.App. 608. 
Md.—Frank v. Prank. 113 A.2d 411, 
207 Md. 124—^Dunn v. Dunn, 29 A. 
2d 664, 181 Md. 665—McClees v. 
McCleos, 152 A. 901, 160 Md. 115. 
Mo.—Noll V. Noll, App., 286 S.W.2d 
58—Summers v. Summers, App., 
222 S.W.2d 514. 

Statutory rule 

Statute providing that no allow¬ 
ance shall be made from separate 
estate of other party where there are 
no children and party has a separate 
estate sufficient for her support ap¬ 
plies to an allowance of temporary 
alimony. 

Cal.—Loeb v, Loeb, 190 P.2d 246, 84 
C.A.2d 141. 

Size of wife’s estate 
Where wife was worth in excess of 
3500,000, all of which was the gift 
of husband and his mother, and her 
monthly income from such property 


exceeded 31,000 a month, court in 
divorce suit abused discretion in 
awarding wife 31*000 a month tempo¬ 
rary alimony in addition to 3600 a 
month for support of children. 

Gal.—Spreckels v. Spreckels, 244 P. 

2d 917, 111 C.A.2d 529. 

97.50 Ga.—Moss v. Moss, 36 S.E.2d 
431, 200 Ga. 8. 

97.55 S.D.—Murphy v. Murphy, 39 N. 

W.2d 665, 73 S.D. 140. 

97.60 R.I.—Jennings v. Jennings, 79 
A.2d 920, 78 R.I. 139. 

S.D.—^Murphy v. Murphy, 39 N.W.2d 
665, 73 S.D. 140. 

Statutory Umltation 
In statute authorizing divorce 
court to moke allowance to wife for 
purpose of enabling her to prosecute 
divorce action in case she has no 
property of her own available for 
such “purpose,*’ quoted word refers 
to making of order in favor of wife 
for purpose of enabling her to prose¬ 
cute or defend against any petition 
for divorce or separate maintenance 
and prevents granting of wife’s mo¬ 
tion for attorney’s and witnesses’ 
fees and such other expenses as may 
directly bear upon her ability to 
prosecute or defend against proceed¬ 
ings of nature described if she has 
property available, but does not nec¬ 
essarily prevent granting of motion 
for allowance for her support pen¬ 
dente lite, which rests on fundamen¬ 
tally different basis and authority 
of court to grant such relief does not 
depend on statute. 

3EI.I.—^Jennings v. Jennings, 79 A.2d 
920, 78 R.I. 139. 

97.65 Cal.—Sweeley v. Sweeley, 170 
P.2d 469, 28 C.2d 389. 

97.70 S.D.—Murphy v. Murphy, 39 
N.W.2d 665, 73 S.D. 140. 

Estate by entirety 

In determining value of property 
held by, and available to, wife for 
support of herself and efficient prose¬ 
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cution of her divorce action, her in¬ 
terest in farm held by entirety would 
not be counted, in view of fact that, 
acting independently of her husband, 
she could not exploit property by 
sale or encumbrance. 

Mo.—^Hopkins v. Hopkins, App., 265 
S.W.2d 833. 

livestock owned Jointly 
Wife would not be obliged to sell 
her interest in livestock owned Joint¬ 
ly with her husband in order to sus¬ 
tain herself during pendency of her 
divorce action, where husband was 
able to provide for wife. 

Mo.—^Hopkins v. Hopkins, supra. 
Nature of property 
Although court may, in its discre¬ 
tion, decline to award wife alimony 
or maintenance pendente lite, if it 
appears that wife is possessed of in¬ 
dependent means adequate for her 
support, court may inquire into na¬ 
ture of wife’s property to determine 
whether such property can or should 
be disposed of for her support pen¬ 
dente lite. 

N.J.—^Prlederich v. Friederich, 70 A. 
2d 177, 6 N.J.Super. 102. 

98. Cal.—Westphal v. Westphal, 10 
P.2d 119, 122 C.A. 379. 

Ind.—Crowell v. Crowell, 39 N.B.2d 
602, 219 Ind. 472. 

N.Y.—Seitz V. Seitz, 183 N.Y.S. 79, 
192 App.Dlv. 924. 

Fredenburgh v. Predenburgh, 266 
N.Y.S. 698, 149 Misc. 391. 

N.C.—Massey v. Massey, 182 S.B. 
446, 208 N.C. 818. 

Pa.—^Kuehnle v. Kuehnle, 157 A. 218, 
103 Pa.Super. 415. 

Gross V. Gross, Com.Pl., 3 Bucks 
Co. 254. 

19 C.J. p 215 note 63. 

99. Ala.—Corpus Juris dted In 
State V. Locke, 93 So. 876, 877, 208 
Ala. 169. 

Cal.—^Whiting v. Whiting, 216 P. 92, 
62 C.A. 157. 
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calling on that of the husband^ Likewise, the wife 
is not required to have recourse to her nonincome 
producing property before seeking support from her 
husband,1*5 and the court may award temporary 
alimony where the wife has property which pro¬ 
duces no income!*^® or which is small in value in 
the light of the husband’s circumstances 5 but 
a wife is not entitled to alimony pendente lite mere¬ 
ly because her husband is wealthier than she is.^-^® 
However, a wife cannot give away her income and 
at the same time claim alimony,^ 

The courts may award temporary alimony not¬ 
withstanding statutes conferring on the wife the con¬ 
trol of her separate property and the benefit of her 
own earnings,3 although by such statutes the force 
of the reason for awarding temporary alimony is 
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somewhat lessened, and the courts will not grant the 
relief so much as a matter of course.^ 

An allowance to the wife to pay debts is not war¬ 
ranted unless the payment of such debts is neces¬ 
sary to enable her to further prosecute her action 
or defense.® The fact that the debt is one which 
the husband could be compelled to pay as part of his 
duty to support his wife does not warrant its en¬ 
forcement by way of an order for temporary ali¬ 
mony.®*® 

Where a substantial monthly sum is allowed, an 
additional lump sum allowance as future alimony is 
not warranted.® Where the wife because she has 
ample means of her own is not entitled to temporary 
alimony, she will not be awarded it merely because 


Ind.—Crowell v. Crowell, 39 N.B.2d 
602, 219 Ind. 472. 

La.—^Abrams v. Rosenthal, 96 So. 32, 
163 La. 459—Hava v. Chavigny, 83 
So. 417, 146 La. 84. 

Minn.—Carlson v. Carlson, 48 N.W. 

2d 58. 234 Minn. 268. 

#Mo.—Gregg v. Gregg, App., 272 S. 
W.2d 855. 

N.T.—Keith v. Keith, 63 N.T.S.2d 
632. 

Pa.—^Homier v. Homier, 181 A. 840, 
120 Pa.Super. 66. 

W.Va.—Kittle v. Kittle, 102 S.B. 799, 
86 W.Va. 46. 

19 C.J. p 215 note 64. 

Capital or income 
Part of monthly Installments rep¬ 
resenting principal sum of war risk 
policy on life of wife's drat husband 
is “capital” which is not to be con¬ 
sidered in assessing alimony pen¬ 
dente lite against second husband; 
but part of such installments repre¬ 
senting interest on principal sum of 
policy is “income” which is to be 
considered in assessing alimony. 

La.—French v. Wolf, 160 So, 396, 
181 La. 733. 

Separate estate held not to bar award 

(1) Where wife had an income of 
$150 a month from her own property, 
court did not abuse its discretion in 
allowing wife $200 a month tempo¬ 
rary alimony and $500 attorneys' fees 
in her divorce suit. 

Mo.—Gregg v. Gregg, App., 272 S.W. 
2d 855. 

(2) Award of alimony pendente lite 
to wife, who possessed $2,900 in gov¬ 
ernment bonds, $250 in cash, and 
three diamond rings, but who had 
been sick and unable to work for 
several months prior to trial, did not 
constitute an abuse of discretion. 
Mo.—^Richardson v. Richardson, 270 

S.W.2d 68. 

1. Cal.—Whelan v. Whelan, 197 P. 
2d 361, 87 C.A.2d 690—Corpus Juris 


Secundum cited in. Loeb v. Loeb, 
190 P.2d 246, 248, 84 C.A.2d 141— 
Busch V. Busch, 278 P. 456, 99 C.A. 
198—^Farrar v. Farrar, 188 P. 289, 
46 O.A. 584. 

Colo.—Bieler v. Bieler, 272 P.2a 636, 
130 Colo. 17. 

Miss.-McNeil v. McNeil, 90 So. 327, 
127 Miss. 616. 

Mo.—Gregg v. Gregg, App., 272 S. 
W.2d 855. 

N.Y.—Keith V, Keith, 63 N.Y.S.2d 632. 
N.D.—^Matthlesen v, Matthiesen, 214 
N.W. 460, 66 N.D. 471. 

R.I.—Jennings v. Jennings, 79 A.2d 
920, 78 R.I. 139. 

W.Va,—Kittle v. Kittle, 102 S.B. 799, 
86 W.Va, 46. 

19 C,J. p 216 note 65. 

Purpose of award 

Temporary awards of alimony to 
wife are made solely for purpose of 
preserving intact family and lo pre¬ 
vent diminution of wife’s separate 
estate, as nearly as practicable,, until 
chancellor shall finally determino 
whether either party be entitled to 
any relief in eaulty. 

Cal.—Spreckels v. Spreckels, 244 P. 
2d 917, 111 C.A.2d 629. 

1.5 Cal.—Bernheimer v. Bornhoimer, 
230 P.2d 17, 103 C.A,2d 643—Whe¬ 
lan V, Whelan, 197 P.2d 361, 87 C. 
A.2d 600—Buehler v. Buehler, 166 
P.2d 608, 73 C.A.2d 472. 

Pension fund 

Wife should not be compelled to 
resort to her rights In a pension fund, 
designed to provide an Income In her 
old age, to pay for her maintenance 
pending suit. 

Minn,—Carlson v. Carlson, 48 N.W, 
2d 68, 234 Minn. 258. 

1.10 Cal.—Sweeley v. Sweeley, 170 
P.2d 469, 28 a2d 389. 

1.15 Cal.—Sweeley v. Sweeley, su¬ 
pra. 

1.20 Cal.—Loeb v. Loeb, 190 P.2d 
246, 84 C.A.2d 141. 
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2. La.—^Abrams v. Rosenthal, 92 So. 
667, 161 La. 987. 

3. Ind.—Rooney v. Rooney, 109 N.B. 
2d 93, 231 Ind. 443—Snider v. Sni¬ 
der, 102 N.B. 32, 179 Ind. 683. 

Miss.—^Verner v. Verner, 62 Misa 
260. 

19 C.J. p 216 note 66. 

4. Ind.—Rooney v. Rooney, 109 N.B. 
2d 93, 231 Ind. 443—Snider v. Sni¬ 
der, 102 N.B. 32, 179 Ind. 683. 

Mo.—Summers v. Summers, App., 222 

S.W.2d 614. 

N.J.—^Westerflold v. Westerfleld, 3$ 
N.J.Ba. 195. 

5. Cal.—Bu.sch v. Busch, 278 P. 456, 
99 O.A. 198—Tremper v. Tremper, 
177 P. 86X, 39 C.A. 62. 

Taxes, interest, eto., on wife’s prop, 
erty 

On motion for alimony pendente 
lite in separation action, court is 
without power to direct defendant to 
Ptiy arrears in taxes, interest, and 
water rates on premises owned by 
plaintiff where payment of arrears 
was not necessary to enable plaintiff 
to prosecute action. 

N.Y.—Cohn V. Cohn, 282 N.Y.S. 494, 
246 App.Div. 537. 

Defenses to claims 

Order requiring husband during 
pendency of divorce action to pay 
claims of creditors, from whom wife 
had made purchases before institu¬ 
tion of divorce action, regardless of 
any dcfen.sca he might have to such 
claims, was erroneous, 

N,J.—Schwartz v. Schwartz, 108 A.2d 
486, 32 N.J.Supor. 430. 

6.5 N.D.—Hodous v. Hodous, 36 N. 
W.2d 664, 16 N.D. 302, 129 A.L.R.2d 
1051. 

6- Cal.—Busch V. Busch, 278 P. 466, 
99 O.A. 198. 

Neoesslty held not shown 
Cal.—’Busch V. Busch, supra. 
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she has taken with her minor children whom the 
husband is botmd to support^ 

Earnings. Not only will a wife’s income, derived 
from separate property, be taken into account in 
allotting temporary alimony, but an income of which 
she is in actual enjoyment, although earned by her¬ 
self, will also be considered.* So, a wife’s ability 
to earn her own living in the future is a material cir¬ 
cumstance,* and a wife who had no children has 
been denied temporary alimony where she had an 
earning potential and was living with her parents.*-® 
However, it has been held that the wife’s earning 
ability will not defeat her right to temporary ali¬ 
mony if she is not actually earning an income.^* 
The wife of a man of great wealth is not required to 
earn her own living as she had before marriage.!*-® 
Where the husband and wife have been living apart 
for some years, and the wife has supported herself 
and appears capable of continuing so to do, tempo¬ 
rary alimony may be denied.!! 

Wife's superior financial condition is naturally 


DIVORCE §§ 208(5)-208(6) 

material in determining whether temporary alimony 
should be allowed it is of no importance 

whether the husband or the wife possesses the great¬ 
er means, as long as the wife has sufficient for her 
needs.13 Temporary alimony has been denied where 
the wife's financial resources are as good as the 
husband's,13.5 but an allowance of alimony under 
such circumstances has been held not to be an abuse 

of discretion.13.10 

§ 208(6). -Husband^s Ability to Pay 

The ability of the husband to pay the award must be 
shown; but the poverty of the husband is no defense to 
the wife's application for alimony pendente lite where 
the action is brought by him, and mere lack of means will 
not In all cases defeat the wife's application. 

An allowance of temporary alimony depends on 
the financial ability of the husband.i3.50 Before ah 
allowance of temporary alimony is made admission 
or proof of the husband's ability to pay it should be 
shown.i4 Where evidence as to the husband's finan¬ 
cial condition a reasonable time before the hear- 


7. Md.—Hood V. Hood, 113 A. 895, 
138 Md. 355, 16 A.L.R. 774. 

8. Cal.—Walsh v. Walsh, 239 P.2d 
472, 108 C.A.2d 575. 

Ill.—Gray v. Gray, 128 N.B.2d 602, 
6 Ill.App.2d 571. 

La.—Abrams v. Rosenthal, 96 So. 32, 
153 La. 459. 

Pa.—Gangloff v. GanglofiC, 63 A.2d 115, 
163 Pa.Super. 670. 

Ambrose v. Ambrose, 66 Pa.Dist. 
&Co. 46. 

Mooney v, Mooney, Com.Pl., 1 
Lebanon 121—Royce v. Royce, Com. 
PI., 27 Northnmb.Leg.J. 29. 

19 C.J. p 215 note 08. 

Where wife was pregmuit and had 
been told by doctor to stop working, 
fact that she was employed did not 
show a lack of need for temporary 
alimony. 

La.—Kaighon v. Kaighen, 85 So.2d 45, 
229 La. 101. 

VoltuLtary employment 
Although it was husband’s duty 
to support his wife pending divorce 
a,ction, if she chose voluntarily to 
seek employment, her earnings would 
necessarily be considered by trial 
court in determining her present 
needs and in making temporary al¬ 
lowances. 

Mo.—Battelger v. Batteiger, App., 
151 S.W.2d 667. 

8. Mich.—Brown v. Brown, 22 Mich. 
242. 

19 C.J. p 216 note 69. 

8.5 N.T.—Palmieri v. Palmleri, 168 
N.T.S.2d 48, 8 Misc.2d 396. 

10. La.—Abrams v. Rosenthal, 96 
So. 32, 163 La. 469. 

10.5 Minn.—Hempel v. Hempel, 30 
N.W.2d 694, 226 Minn. 287. 


11. N.J.—^Verbeeck v. Verbeeck, 116 
A. 136, 93 N.J.EQ. 17. 

19 C.J. p 216 note 70. 

12. Fla.—Haddon v. Haddon, 18 So. 
779, 36 Pla. 413. 

19 C.J. p 216 note 71. 

13. Pa.—^Bucher v. Bucher, 25 Pa. 
Co. 613. 

13.5 N.C.—Oliver v. Oliver, 13 S.B. 

2d 649, 219 N.C. 299. 

Wife’s earnings larger than hns- 
hand’s 

(1) Where husband earned only 
about 340 a week, and he had been 
paying under court order $26 a week 
for support of his two children, and 
wife was living in a house owned 
jointly by the parties, and she earned 
$60 a week, ten^iporary alimony 
should not have been awarded to 
wife. 

N.Y.—^Karker v. Karker, 163 N.T.S. 
2d 807, 4 A,D.2d 732. 

(2) Where wife, after separation, 
obtained employment at $15 per 
month plus board and lodging, and 
husband was earning $8 a month plus 
board as held hand and he had no 
other income and had about $1,500 in 
cash, and owned nonrevenue bear¬ 
ing lands, some of which were in 
wife's name, trial court erroneously 
awarded wife alimony pendente lite. 
La,—Miller v. Miller, 7 So.2d 163, 199 

La. 854. 

13.10 Ga.—Ayers v. Ayers, 13 S.B.2d 
778, 191 Ga. 777. 

13.50 Mo.—Noll V. Noll, App., 286 S. 
W.2d 68. 

Husband’s ability to pay as affecting 
amount of award see infra S 212. 
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14, Cal.—Whelan v. Whelan, 197 p. 

2d 361, 87 C.A.2d 690. 

D.C.—Corpus Oturls cited In Peder¬ 
sen V. Pedersen, 107 P.2d 227, 236, 
71 APP.D.C. 26. 

Pla.—^Jacobs v. Jacobs, 50 So.2a 169 
—Shepard v. Shepard, 174 So. 330, 
128 Pla. 72—^Ployd v. Ployd, 108 
So. 896, 91 Pla. 910. 

Ill.—^Kleinschmidt v. Kleinschmidt, 
104 N.E.2d 343, 346 Ill.App. 608. 
Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

Miss.—^Elam v. Elam, 91 So. 702, 129 
Miss. 36. 

Mo.—Bovard v. Bovard, 128 S.W.2d 
274, 233 Mo.App. 1019. 

Pa-.—Purman v. Purman, 7 Pa.Dist. 
& Co. 756. 

W.Va.—Corpus Juris cited in Wat¬ 
son V. Watson, 168 S.E. 373, 374. 
113 W.Va. 267. 

19 C.J. p 216 note 73. 

Prlma facie showing is required. 
Cal.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389. 

Matters not to he ooneddered 
The court should not consider 
property conveyed by husband to 
mother prior to marriage in allowing 
temporary alimony and suit money, 
where conveyance was not shown to 
be fraudulent, and its action in not 
rendering decree as to validity of 
conveyance from husband to mother 
before marriage on motion for ali¬ 
mony and suit money is proper. 
Ark.—Allen v. Allen, 283 S.W. 984, 
171 Ark. 241. 

AhiUty to pay held estahUshed 
Cal.—Dietrich v. Dietrich, 261 P.2d 
269, 41 C.2d 497, certiorari denied 
74 S.Ct 378, 346 U.S. 938, 98 L.Ed. 
426. 



27A C.J.S, 


§ 208(6) DIVORCE 

ing is produced, it is for him to show a change or 
deterioration in that conditionA^-5 The allowance 
may be based on the husband’s earnings, or his earn¬ 
ing capacity, although he is not possessed of money 
or property.15 It has been held that since an award 
of temporary alimony is based on the wife’s need, the 
husband’s financial status is material only in de¬ 
termining if he is able to pay it.i5.6 

Poverty of a htisband is no defense to the appli¬ 
cation where the action for divorce is brought by 
him, since he should not be permitted to prosecute 
the action if he cannot furnish the wife with means 
to make her defense but where the suit is brought 
by the wife, the husband’s poverty may be pleaded by 
him in defense to the application-i*^ Mere lack of 
present means, however, will not in all cases be suf¬ 
ficient as a defense,IS especially where the husband 
is physically able to earn money for the support of 
himself and his family but the evidence produced 
by the husband must show convincingly that he is 


unable to pay alimony pending the suit.20 

A reasonable allowance for temporary alimony 
may be proper, even though the husband has no 
property or employment.^®*® The husband cannot 
convert income producing property into nonproduc¬ 
tive assets, give away his assets, or place them in 
the hands of another, and then successfully assert 
that he has no income.^O-i® A husband who sold his 
business at a substantial price and entered on a new 
venture where his earnings are temporarily low is 
not excused from making reasonable payments of 

temporary alimony.2®-i5 

Pending appeal an allowance of alimony may be 
based on the financial condition of the husband as 
shown in the court below on an application for tem¬ 
porary alimony, where no evidence is offered of any 
change in the mcantime.^^ Where before the ap¬ 
peal the trial court had made orders for reasonable 
temporary alimony, a motion in the appellate court 
for further temporary alimony will be denied, where 


14.5 Pla.—Garfield v. Garfield, 58 So. 
2d 166. 

15- Ga.—Sharp v. Sharp, 173 S.E. 
655, 178 Ga. 668—^Lundy V. Lundy, 
132 S.E. 389, 162 Ga. 42. 

Ohio.— Corpus Juris cited iu Norton 
V. Norton, 146 N.E. 253, 255, 111 
Ohio St. 262. 

Hutson V. Hutson, Com.Pl., 120 
N.E.2d 618, 68 O.L.A. 131, affirmed 
App., 128 N,B.2d 673. 

19 C.J. p 216 note 74. 

Social security 

Where unemployed husband suing 
for divorce was eligible for social 
security of approximately $75 per 
month, allowance by trial court of 
$15 temporary monthly alimony to 
wife together with a $10 monthly 
payment to be applied on payments 
in arrears on previous temporary ali¬ 
mony award entered on stipulation 
of parties, was not abuse of discre¬ 
tion by trial court. 

Colo.—^MiePheeters v. MePheeters, 
287 P.2d 959, 132 Colo. 312. 

Xf there Is no community estate, 
the husband must maintain the wife 
out of his separate estate pending 
the suit for divorce; but if there is 
a community estate, the revenues 
therefrom should be charged with 
this burden. 

Tex.--Williams v. Williams, 125 S.W. 
937, 1199, 60 Tex.Civ.App. 179. 

15.5 Cal.—Chiyoko Ikuta v. Shunji 
K. Ikuta, 218 P.2d 858, 97 C.A.2d 
783. 

le. Alaska.—^Van Atta v. Van Atta, 
6 Alaska 266. 

Cal.—Blank v. Blank, 18 P.2d 956, 
129 C.A. 403—^Farrar v. Farrar, 188 
P. 289, 45 C.A. 584. 

Colo.—^MePheeters v. MePheeters, 287 
P.2d 959, 132 Colo. 312. 


Mont.—State ex rel. Houtchons v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 109 
P.2d 272, 122 Mont. 76. 

Ohio.— Corpus Juris cited in Norton 
V. Norton. 146 N.B. 253, 256, 111 
Ohio St. 262. 

Davis V. Davis, App., 61 N.B.2d 
288. 

Pa.—Bickel v. Bickel, 17 Pa.Dist. & 
Co. 516. 

19 C.J. p 216 note 76. 

17. Ga.—Wester v. Martin, 42 S.E. 
81, 116 Ga. 776. 

19 C.J. p 216 note 77. 

18. Ohio.— Corpus Juris cited in 
Norton v. Norton, 145 N.K. 263, 
255, 111 Ohio St. 262. 

Hutson V. Hutson, Com.Pl., 120 
N.B.2d 618, 68 O.L.A. 131, affirmed 
App., 128 N.B.2d 673. 

19 C.J. p 216 note 78. 

Indebtedness 

Husband is not excused from pay¬ 
ing alimony because of the fact that 
his income is Icsss than the interest 
on his debts. 

Pa.—Theis v. Theis, 29 PaDIst. 48, 
20 Luz.Leg.Reg. 199. 

19. N.T.—Keith v. Keith, 53 N.Y.S. 
2d 632. 

Ohio.— Corpus Juris cited ih Norton 
v. Norton. 146 N.E. 253, 255, 111 
Ohio St. 262. 

Hutson V. Hutson, Com.Pl., 120 
N.E.2d 618, 68 O.L.A. 131, affirmed 
App., 128 N.E.2d 673. 

19 C.J. p 216 note 79. 

20. Ga.—^Ayers v. Ayers, 25 S.E. 674, 
99 Ga. 325. 

19 C.J. p 217 note 80. 

20.5 Ga.—Golden v. Golden, 76 S,B. 

1 2d 697, 209 Ga. 915—Braswell v. 
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nrasWGlI, 32 S.K2d 773, 138 Oa. 
753—Taylor v. Taylor, 5 S.E.2d 
374, 189 Pa. 110. 

Teniporo,ry unemployment 
■Where husband's earning capacity 
shortly before alimony hearing was 
fifty dollars per week, allowance to 
wife of fifty dollars per month as 
temporary alimony was not exces¬ 
sive, although husband was tempo¬ 
rarily out of employment at time of 
hearing, 

Ga.—Burger v. Burger, 26 S.E.2d 616, 
196 Ga. 428. 

20.10 Pa.—Ganglofe v. Gangloff, 63 
A.2d 115, 163 Pa.Supor. 570. 
Wanton and reckless expenditures 
Evidence that husband spent over 
two thousand dollars monthly on liv¬ 
ing expenses and maintenance of of¬ 
fice where he did no business, un¬ 
wisely di.spoH{id of valuable assets, 
and made reckless expi*ndltures for 
his own luxury justified order of 
trial court that he pay wife two hun¬ 
dred fifty dollars monthly for her 
support. 

Cal.—Mauldin v. Mauldin, App., 275 
P.2d 113, hearing dismissed. 

Disposition of property 

Husband’s (‘xeeution of deed of 
trust for benefit of creditors after or¬ 
der directing payment of alimony 
pend<*ntc lit<! will not defeat payment 
to wife of such alimony In divorce 
suit. 

Md.—Snyder v, Snyder, 150 A 873, 
159 Md. 391. 

20.15 Oa.—(foldim v. Golden, 76 S.E. 
2d 697, 209 Ga. 915. 

21. Mo.—Rosenfeld v. Rosenfeld, 63 
Mo.App. 411. 

119 C.J. p 217 note 81. 
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the affidavits for and against the motion leave the 
court in serious doubt as to the ability of the hus¬ 
band to pay more than the trial court has already 

ordered.22 


§ 208(7). - Good Faith of Applicant 

An application for alimony pendente lite muat be 
made In good faith, and where It appears that the wife Is 
not acting In good faith in bringing or defendng the suit, 
temporary alimony may be denied. 


The application for alimony pendente lite must 
be made in good faith, 22 . 6 O and where it appears to 
the satisfaction of the court that the wife’s suit has 
not been instituted in good faith to secure a divorce, 
but merely to secure financial benefit, alimony pen¬ 
dente lite will not be allowed.23 Under the re¬ 
quirement, discussed supra § 208(2) b, that a wife 
defending a suit for divorce must show a prima 
facie defense to be entitled to alimony pendente lite, 
one element of the prima facie showing is her good 
faith in defending the suit.23-5 It has been held that 
where the wife is charged with adultery, the court 
must find that her denial under oath of the alleged 
adultery was made in good faith before it can award 
her temporary alimony.23.10 However, it has been 
held to be an abuse of discretion for the court to 
condition an award of temporary alimony on the 
return by the wife of a child of the marriage to the 

state.23.i5 


Good faith is ordinarily determined from an in¬ 
spection of the pleadings,34 and it has been stated 


DIVORCE §§ 208(6)-208(8) 

that affidavits may also be considered.24.5 Where 
temporary alimony is sought, pending an appeal in¬ 
stituted by the wife, she must show that the appeal 
is prosecuted in good faith and that error has prob¬ 
ably been committed to her prejudice.^® 

It is sometimes stated that in the absence of any 
issue as to the fact of the marriage, the merits of 
the case will be investigated only to the extent neces¬ 
sary to determine the good faith of the wife.25*5 

§ 208(8). -Probable Success in Main 

Suit 

Under one view, an award of temporary alimony does 
not depend on the merits of the suit or on its prospective 
outcome; but there is substantial authority holding that 
temporary alimony will not be awarded unless it appears 
that the wife may be successful in the action. 

As noted supra § 208(1), it is frequently stated 
that the merits of the divorce action will not be 
considered on an application for alimony pendente 
lite, and it has been held that the right to temporary 
alimony is not dependent on the merits of the suit 
or the actual or prospective outcome thereof,26 on 
the theory that an order to pay alimony pendente lite 
is merely an enforcement of the husband’s obliga¬ 
tion to support his wife as long as the marriage re¬ 
mains undissolved.25.5 

On the other hand, there is a substantial body 
of authority for the view that no allowance for tem¬ 
porary alimony should be made, unless the court has 
reason to believe that applicant may be successful in 


22. S.D.—Grant v. Grant, 57 N.VSr. 
1130, 6 S.D. 17. 

22.50 Kan.—Edwards v. Edwards, 
824 P.2d 160, 182 Kan. 737. 

Mo.—Franklin v. Franklin, 283 S.W. 
2d 483, 305 Mo. 442. 

Bradle*y v. Bradley, App., 295 S. 
W.2d 592. 

23. Ala.—Ex parte Apperson, 115 So. 
226, 217 Ala. 170. 

19 C.J. p 217 note 83. 

23.5 Ala.—Ex parte I'hillips, 22 So. 
2d 611, 247 Ala. 94. 

23.10 N.C.—Branon v. Branon, 100 
S.E.2d 209, 247 N.C. 77. 

23.15 Colo.—Santo v. Santo, 206 P. 
2d 341, 120 Colo. 13, 

24. Ala.—Arnold v. Arnold, 18 So.2d 
730, 246 Ala. 86. 

Ill.—Harding v. Harding:, 32 N.B. 206, 
144 Ill. 588, 21 L.R.A. 310. 

Mo.—Coinpvis JTaris Seoimdimi cited iii 
Franklin v. Franklin, 283 S.W.2d 
483, 485. 365 Mo. 442. 

19 C.J. p 217 note 84. 

24.5 Ala,—Arnold v. Arnold, 18 So. 
2d 730, 246 Ala. 86. 

25. See supra § 207 (4). 

25.5 Cal.—Liocke-Paddon v. Locke- 
Paddon, 227 P. 716, 194 C. 73. 


Heller v. Heller, 199 P.2d 44, 88 
C.A.2d 603—^Bancroft v. Bancroft, 
50 P.2d 465, 9 C.A.2d 464. 

Ill.—Cooper V, Cooper, 85 IlLApp. 675, 
affirmed 56 N.B. 1059, 185 Ill. 163. 

Mo.—^Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212. 

Price V. Price, App., 281 S.W.2d 
307—^Downing v. Downing, App., 
279 S.W.2d 538—Gregg v. Gregg, 
App., 272 S.W.2d 856. 

19 C.J. p 217 note 84 (b), p 218 note 
97. 

26. La.—Messersmith v. Messer- 
smith, 86 So.2d 169, 229 La. 495— 
Hillard v. Hillard, 73 So.2d 442, 225 
La. 507—^Eals v. Swan, 59 So.2d 
409, 221 La. 329—St. Martin v, Mes¬ 
sersmith, 48 So.2d 909, 218 La. 239 
—Coney v. Coney, 41 So.2d 497, 216 
La. 667—^Tomasella v. Spano, 9 So. 
2d 465, 201 La. 72—Grisamore v. 
Grisamore, 186 So. 98, 191 La. 770 
—Arnold v. Arnold, 172 So. 172, 186 
La. 323. 

Md.—Dougherty v. Dougherty, 55 A. 
2d 787, 189 Md. 316, 2 A.L.R.2d 303. 

R.I.—Brown v. Brown, 138 A. 179, 48 
R.I. 420. 

In Femusylvania I 

(1) An application for alimony I 


pendente lite is a collateral proceed¬ 
ing and merits of principal action are 
not involved. 

Pa.—^Hanson v, Hanson, 110 A.2d 750, 
177 Pa.Super. 384—^Brady v. Brady, 
79 A.2d 803, 168 Pa.Super. 538. 

Simpson v. Simpson, 3 Pa.Dist. 
& Co.2d 660—Gunder v, Gunder, 64 
Pa.Dist. & Co. 106. 

(2) Fact that a trial Judge may be¬ 
lieve that a wife’s divorce action 
may fail does not warrant his refusal 
to award alimony pendente lite. 

Pa.—^Hanson v. Hanson, supra—Mur¬ 
ray v. Murray, 80 Pa.Super. 573. 
Simpson v. Simpson, supra. 

(3) While ordinarily merits of case 
will not be inQuired into on an ap¬ 
plication for temporary alimony, such 
an award will be refused where there 
is conclusive proof of a state of facts 
which would preclude a decree in fa¬ 
vor of wife. 

Pa.—Siegfried v. Siegfried, 28 Pa. 
Dist 469, 11 Berks Co. 57, 32 York 
Leg.Rec. 178. 

26.5 La.—^Messersmith v. Messer¬ 
smith, 86 So.2d 169, 229 La. 495— 
Hillard v. Hillard, 73 So.2d 442, 225 
La. 507—^Eals v. Swan, 59 So.2d 
409, 221 La. 329. 
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her action or defense.^^ Hence, where the com¬ 
plaint charges adultery on information and belief, 
which is unequivocally denied by defendant husband, 
temporary alimony should be denied.28 Where, 
however, the allegation is positive in form,^^ or 
there is some competent evidence of the husband’s 
guilt,80 the wife may be allowed temporary ali¬ 
mony, although it has been held that the uncorrobo¬ 


rated testimony of the wife alone in proof of an al¬ 
leged matrimonial offense is not sufficient to justify 
an award of temporary alimony.81 Thus, allega¬ 
tions by plaintiff of cruel and inhuman treatment 
which are denied by defendant husband must be 
corroborated in order to establish the reasonable 
probability of plaintiff’s success.8i-5 The wife’s afiS- 
davit that she had learned that the husband had 


27. Ala.—^Ex parte Apperson, 115 
So. 226, 217 Ala. 176. 

Ga.—^Hudson v. Hudson, 5 S.E.2d 912, 
189 Ga. 410. 

111.—^Kleinschmidt v. Kleinschmldt, 
104 N.E.2d 843, 345 Ill.App. 608— 
McCowan v. McCowan, 32 N.E.2d 
335, 308 llLApp. 669. 

N.T.—^Armour v. Armour, 89 N.T.S.2d 
577, 275 App.Div. 941—Sierson v. 
Sierson, 66 N.Y.S.2d 616, 269 App. 
Div. 899—Cladakis v. CladaJkis, 24 
N.T.S.2d 763, 261 App.Div. 868— 
Rolnick v. Rolnick, 227 N.T.S. 46. 
223 App.Div. 772—^Domb v. Domb, 
186 N.T.S. 306, 196 App.Div. 626— 
De Vide v. De Vide, 174 N.T.S. 774. 
186 App.Div. 814. 

Stuart V. Stuart, 61 N.T.S.2d 359, 
183 Misc. 270—Buvingrer v. Buving- 
er, 39 N.T.S.2d 197, 179 Misc. 703 
—Cross V. Cross. 30 N.T.S.2d 633, 
177 Misc. 347—^Bradley v. Bradley, 
246 N.T.S. 153, 138 Misc. 167. 

Algazy V. Algrazy, 129 N.T.S.2d 
204—Sorrentino v. Sorrentino, 106 
N.T.S.2d 328—Greeley v, Greeley. 
104 N.T.S.2d 900—Poplees v. Pop- 
lees, 89 N.T.S. 2d 31—Swanston v. 
Swanston, 76 N.T.S.2d 176—Hart¬ 
man V. Hartman, 70 N.T.S.2d 409— 
Straw V. Strahl, 64 N.T.S.2d 400— 
Commerford v. Comm erf ord, 64 N. 
T.S.2d 663—Pritchard v. Pritchard, 
32 N.T.S.2d 930. 

N.G.—Horton v. Horton, 119 S.B. 490, 
186 N.C. 332. 

19 C.J. p 217 note 86. 

Requirement of probable success on 
appeal see supra § 207 (4). 

Xt is elementary that a motion for 
temporary alimony cannot be enter¬ 
tained if affidavits do not make a 
prima facie showing that plaintiff 
has a prospect of success. 

N.T.—Hirsch v. Hirsch, 161 N.T.S. 
2d 229, 6 Misc.2d 869. 

SPalse charge of infidelity 
Wife’s application for temporary 
alimony in connection with her suit 
in New York for separation on ground 
of cruelty should have been denied 
in exercise of discretion for want of 
a reasonable probability of success 
in her suit, where wife’s specifica¬ 
tion of cruelty was an alleged false 
charge by husband of wife’s infideli¬ 
ty contained in prior New Jersey di¬ 
vorce action, in which action hus¬ 
band secured a decree which, al¬ 
though reversed on appeal, was not 


shown to have been obtained by 
fraud. 

N.T.—Armour v. Armour, 89 N.T.S. 
2d 677, 275 App.Div. 941. 

Truth or falsity of allegations 
Under a statute providing for an 
award of temporary alimony if alle¬ 
gations of complaint “shall be found 
by the judge to be true,” trial judge 
was without power to grant relief 
pendente lite in wife’s divorce action 
on a prima facie showing but was 
first required to pass on truth or 
falsity of allegations and then find 
according to his conviction. 

N.C.—Cameron v. Cameron, 56 S.E.2d 
384, 231 N.C. 123. 

Reasonable prospect of success held 
to exist 

(1) In general. 

N.T.—Tencher v. Tencher, 62 N.T.S. 
2d 42, 270 App.Div. 972. 

Friedman v. Friedman, 114 N.T. 
S.2d 874. 

(2) Where after obtaining mail or¬ 
der Mexican divorce, wife remarried 
and after a second divorce resumed 
marital relations with first husband 
and both parties held themselves out 
as husband and wife, wife in action 
for divorce from first husband had 
at least a reasonable prospect of suc¬ 
cess and was therefore entitled to an 
allowance for support pending trial 
of issues. 

N.T.—^Fleischer v. Fleischer, 08 N.T. 

S. 2d 6, 188 Misc. 402. 

Reasonable prospect of success held 
not to exist 

(1) In general. 

N.Y.—Pritchard v. Pritchard, 32 N. 

T. S.2d 930. 

(2) Where record showed marriage 
to be bigamous and void, wife failed 
to show reasonable probability of 
success on trial. 

N.T.—Sorrentino v. Sorrentino, 106 
N.T.S.2d 328. 

(3) Where woman had little pros¬ 
pect of success in separation action 
because marriage of parties was void 
for taking place before interlocutory 
decree divorcing the man from a for¬ 
mer wife had become final, woman 
was denied temporary alimony. 

N.T.—Sophian v. Sophian, 108 N.T. 

S.2d 186, 279 App.Div. 661. 

(4) In action by husband to nulli¬ 
fy marriage wherein wife admitted 
marriage prior to Judgment of di¬ 
vorce from her first husband and 
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sought a separation and claimed that 
plaintiff was fully familiar with 
facts concerning prior marriage and 
subsequent divorce and that he pre¬ 
vailed on defendant to marry him , 
probability of success in defending 
action and prosecuting counterclaim 
was too doubtful to justify allow¬ 
ance to defendant of temporary ali¬ 
mony and counsel fees. 

N.T.—^Hartman v. Hartman, 70 N.T. 

S. 2d 409. 

(6) In view of evidence that hus¬ 
band’s Nevada divorce decree had 
been transcribed by Roumania court 
on records of vital statistics, that 
Roumanian legal attache had issued 
certificate showing marriage be¬ 
tween parties, nationals of Rouman¬ 
ia, had been dissolved, that wife had 
brought separation action in Prance, 
where she was domiciled, which ac¬ 
tion was being held in abeyance pend¬ 
ing determination of wife’s appeal 
from decision directing decree to be 
transcribed, evidence failed to estab¬ 
lish such reasonable probability of 
wife’s success in New Tork action as 
to warrant granting her motion. 
N.Y.—Algazy v, Algazy, 129 N.T.S. 

2d 204. 

Reference 

Unless court was satisfied that a 
reasonable probability of success 
was shown, no award should have 
l>een made for temporary alimony 
and a reference to determine such is¬ 
sue with temporary alimony until 
termination of reference was improp¬ 
er. 

N.T.—Colt V. Colt, 27 N.T.S.2d 100, 
261 App.Dlv. 787. 

28. N.T.—Cassoae v. Ca.ssese, 228 N. 
Y.S. 172, 223 App.Div. 843. 

19 C.J. p 217 note 87. 

29. N.Y.—Winton v. Winton, 161 N. 
Y.S. 406. 

30. N.T.—Gray v. Gray, 28 N.T.S. 
866 , 78 Hun 610. 

19 C.J. p 218 note 89. 

31. N.Y.—Burgwinkel v. Burgwink- 
el, 67 N.T.S.2d 732, 269 App.Div. 943 
—Capes V. Capes, 169 N.T.S. 867, 
173 App.Div. 142. 

19 C.J. p 218 note 90. 

31.6 N.Y.—Schlrmer v. Schmirer, 
238 App.Div, 846, 262 N.T.S. 986. 

Conklin v. Conklin, 39 N.T.S.2d 
826, 179 Misc. 766, affirmed 48 N. 

T, S.2d 333, 267 App.Div. 919. 



27A C.J.S. 

committed adultery with an unknown woman at 
unspecified times and places is an insufficient show¬ 
ing of probable success and is insufficient, of itself, 
to support an award of temporary alimony.®t.io 

§ 208(9). -Misconduct of Wife 

While there Is authority that temporary alimony will 
be denied to a wife guilty of marital misconduct, there Is 
also Judicial support for the view that alimony pendente 
lite does not depend on the wife's guilt or Innocence and 
that her misconduct is not within the scope of inquiry 
on an appication for such relief. 

As noted supra § 208(1), it is frequently stated 
that the merits of the divorce action will not be 
considered on an application for alimony pendente 
lite, and it has been held that an award of alimony 
pendente lite does not depend on the wife’s inno¬ 
cence or guilt,3t-50 and that the marital misconduct 
of the wife, including her living in adultery, is ex¬ 
cluded from the scope of inquiry on an application 
for such relief.® 2 

On the other hand, there is authority holding that 
an application for temporary alimony is affected by 
the respective fault of the parties,®®-® and that a 


DIVORCE §§ 208(8)-208(9) 

wife guilty of marital misconduct is not entitled to 
temporary alimony.33 Consequently, if she admits, 
or does not deny, charges of misconduct which are 
sufficient to entitle the husband to a divorce, her 
right to temporary alimony is barred.34 It will not 
be awarded where it conclusively appears that the 
wife abandoned the husband without just cause,*^-® 
despite a statute providing that the merits of the 
case are not in issue on an application for temporary 
alimony,3^-io although the court, in its discretion, 
may grant or refuse temporary alimony where the 
evidence is in conflict as to the causes and circum¬ 
stances of the separation.34.i5 

It has been said that only gross culpability, such 
as adultery or willful abandonment, should be a bar 
to temporary alimony,34.20 and that otherwise, the 
element of fault should be de-emphasized in fixing 
the award.34.26 Mere indiscretions of a trivial 
character will not justify denying the wife tempo¬ 
rary alimony.35 It has been held that under some 
circumstances temporary alimony should be granted, 
although it appears that both parties were guilty of 
acts precluding divorce.36 Temporary alimony has 


31.10 N.T.—^ICarker v. Karker, 163 
N.T.S.2d 807, 4 A.D.2d 732. 

31.50 La.—Coney v. Coney, 41 So.2d 
497, 215 La. 667. 

Md.-—Dougherty v. Dougherty, 55 A. 
2d 787, 189 Md. 316, 2 A.L.R.2d 303. 
UuLOcence is not necessarily req- 
nisite to allowance for maintenance 
pendente lite, but need is only valid 
requisite therefor. 

Del.—Brown v. Brown, 29 A.2d 149, 
3 Terry 157. 

Wife guilty of adultery was enti¬ 
tled to alimony pendente lite while 
defending suit for divorce on ground 
that plaintiff husband was also guilty 
of adultery. 

Md.—Dougherty v. Dougherty, 65 A 
2d 787, 189 Md. 316, 2 A.L.R.2d 303. 
Wife who abandoned husband is 
entitled to alimony pendente lite. 

La.—Coney v. Coney, 41 So.2d 497, 
215 La. 667. 

In Pennsylvania 

(1) On an application for tempo¬ 
rary alimony by a defendant wife 
charged with adultery, court should 
not consider question of adultery. 
Pa.—Gunder v. Gunder, 64 Pa.Dist. 

& Co. 106. 

(2) Alimony pendente lite will be 
refused where there is conclusive 
proof of wife’s adultery or some such 
grave offense. 

Pa.—Siegfried v. Siegfried, 28 Pa. 
Dist. 469, 11 Berks Co. 67, 32 York 
Leg.Rec. 178. 

(3) It is not an abuse of discre¬ 
tion for trial court to make award 
of alimony pendente lite despite tes- 

27A C.J.S.—68 


timony tending to support allegation 
that wife is guilty of adultery. 

Pa.—^Hanson v. Hanson, 110 A.2d 
760, 177 Pa.Super. 384. 

(4) Where adultery is not a de¬ 
fense, as where it occurred after 
right to a divorce had accrued, it 
will not bar an award of temporary 
alimony. 

Pa.—^Hanson v. Hanson, supra. 

(6) Court will refuse alimony pen¬ 
dente lite where investigation re¬ 
veals that wife’s probable conduct 
was such as to make that disposi¬ 
tion equitable. 

Pa.—^Anthony v. Anthony, 77 Pa.Dist. 
& Co. 619. 

32. Miss.—Neely v. Neely, 62 So.2d 
501—^Elam v. Elam, 91 So. 702, 129 
Miss. 36. 

19 C.J. p 218 note 91. 

32.5 Ala.—^Mancil v. Mancil, 199 So. 
810, 240 Ala. 404. 

33. Ala.—^Ex parte Gurganus, 37 So. 
2d 691, 261 Ala. 361—Ex parte 
Phillips, 22 So.2d 611, 247 Ala. 94. 

Pla.—Floyd v. Floyd, 108 So. 896, 91 
Fla. 910. 

Ga,—Hudson v, Hudson, 5 S.E.2d 912, 
189 Ga. 410—Grant v. Grant, 191 
S.E. 98, 184 Ga. 339. 

N.J.—Pitel V. Pitel, 107 A. 145, 90 
N.XEq. 366. 

N.T.—^Downes v. Downes, 233 N.T.S. 

39, 225 App.Div. 886. 

N.C.—Carnes v. Carnes, 169 S.E. 222, 
204 N.C. 636. 

19 C.J. p 218 note 92. 

Where evidence insufficient 

Where evidence did not demand 
finding that wife had abandoned 
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husband, award of temporary ali¬ 
mony and attorney’s fees, reasonable¬ 
ness of which was not contested, was 
proper, irrespective of whether evi¬ 
dence was sufficient to establish cru¬ 
el treatment as alleged in wife’s pe¬ 
tition. 

Ga.—Tillman v. Tillman, 1 S.E.2d 676, 
187 Ga. 667. 

34. Ala.—Corpus Juris Secundum 
cited in Ex parte Phillips, 22 So.2d 
611, 613, 247 Ala, 94. 

Ga.—Williams v. Williams, 40 S.E. 

782, 114 Ga. 772. 

19 C.J. p 218 note 93. 

34.5 Ga.—^Acree v. Acree, 40 S.E.2d 
64, 201 Ga. 369—Mullikin v. Mulli- 
kin, 38 S.E.2d 281, 200 Ga. 638. 
Husband locked out 
Wife, who had, without Justifica¬ 
tion, locked husband out of his home 
was not entitled to an award of tem¬ 
porary alimony. 

Ga.—^Frankel v. Frankel, 94 S.B.2d 
728, 212 Ga. 643. 

34,10 Ga.—Mullikin v. Mullikin, 38 
S.E.2d 281. 200 Ga. 638. 

34.15 Ga.—^Lybrand v. Lybrand, 49 
S.E.2d 516, 204 Ga. 312—Acree v. 
Acree, 40 S.E.2d 54, 201 Ga. 369. 
34.20 N.T.—^Palmier! v. Palmieri, 
168 N.Y.S.2d 48, 8 Misc.2d 396. 
34b25 N.Y.—^Palmieri v. Palmieri, 
supra. 

35. Ky.—Wagner v. Wagner’s 

Adm’x, 223 S.W. 1011, 188 Ky. 692. 

W.Va.—Kittle v. Kittle, 102 S.E. 799, 
86 W.Va. 46. 

36. Mo.—Speiser v. Speiser, 175 S. 

I W. 122, 188 Mo.App. 328. 
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been awarded in an action by the husband for a 
divorce on the ground that the wife was pregnant at 
the time of marriage but concealed the fact from 
him;^*^ but it has also been held that the denial of 
temporary alimony under such circumstances is not 
an abuse of discretion although the evidence is in 
sharp conflict.37.5 Temporary alimony may not be 
refused because of the wife’s jealous disposition 
where the action is founded on the husband’s cruel¬ 
ty.3 8 

The merits of the case will be investigated, how¬ 
ever, only to an extent sufficient to determine wheth¬ 
er the bill is exhibited in good faith.89 The fact 
that there is strong evidence in support of the wife’s 
misconduct is not alone sufficient to preclude an al¬ 
lowance of temporary alimony,^^ and if the miscon¬ 
duct is denied, or a reasonable defense, such as con¬ 
donation, connivance, or the like, is shown, her ap¬ 
plication will be allowed.4i It has been held that 
defendant husband cannot set up in defense any 
misconduct of the wife not alleged by him in re- 
crimination.^3 Separation of a wife from her hus¬ 
band does not defeat her right to temporary alimony 
where she does so through his fault^S or with his 
conscnt.‘^8.5 Where a husband has charged his wife 
with desertion, which issue is the sole issue in the 
trial below and is determined adversely to him, an 
allowance of alimony to the wife in defending an 
appeal by the husband cannot be held invalid because 

of the alleged desertion,^^ 


§ 209. Defenses and Objections 

a. In general 

b. Agreement as to alimony 

c. Other provision for wife’s support 

d. Offer to provide for wife 

a. In General 

The denial of a support order in other proceedings 
does not preclude an award of alimony pendente lite. 

The fact that a support order has been denied in 
other proceedings docs not preclude an award of 
temporary alimony ;44-50 and the denial of an appli¬ 
cation for temporary alimony in an action for limited 
divorce or separate maintenance docs not bar the 
grant of such relief after a counterclaim for di¬ 
vorce is interposed in the action.^4.55 

The nonexistence of any facts essential to the 
allowance of temporary alimony, as discussed supra 
§ 208(1) et seq, may be shown in defense of an ap¬ 
plication therefor; but it is no defense that the gen¬ 
eral reputation of the wife is bad,45 or that the 
husband is insane,4® or that he is under guardian- 
• ship.47 Where a husband sues for divorce, and the 
wife pending the suit files a petition for alimony in 
the same court at a regular term, the pendency of 
the suit for divorce is no bar to the award of tempo¬ 
rary alimony.48 A prior proceeding in which the 
custody of children was awarded a husband on 
grounds irrelevant to those alleged in his petition 
for divorce does not estop the wife to claim alimony 


37. Ga,—Frith v. Frith, 18 Ga. 273, 
63 Am.D. 289, 

37.5 Ga.—Moss v. Moss, 26 S.E.Sd 
628, 196 Ga. 340. 

38. N.J.—^HufCnagle v. Huffnagle, 10 
N.J.Law 209. 

39. See supra § 208 (7). 

40. Ga.—Long v. Long, 13 S.E.2d 
349. 191 Ga. 606. 

Pa.—Brooks v. Brooks. 18 Wkly.N.C. 
115. 

3 9 C.J. p 218 note 98. 

41. Ga.—^Maddox v. Maddox, 82 S.E. 
2d 21, 210 Ga. 590—Walden v. 
Walden, 151 S.E. 22, 169 Ga, 586. 

19 C.J. p 218 note 99. 

Condonation. 

Pact that wife at time of marriage 
had had illicit relations with men 
other than husband and was pregnant 
with a child of which husl)and was 
not the father did not excuse hus¬ 
band from payment of temporary ali¬ 
mony where with full knowledge of 
such facts he consummated the mar¬ 
riage, thereby condoning her previous 
lapses from virtue. 

Va.—^West V. West, 101 S.E. 876, 126 
Va. 696. 

42. N,J.—Pullen v. Pullen. Ch., 17 A. 
310. 


43, Ga.—Luke v. Luke, 116 S.E. 664, 
154 Ga. 797. 

43.5 Ala.—Ex parte Bragg, 2 So.2d 
393, 241 Ala. 214. 

Kushand not dissatisfied 
A wife who voluntarily remained 
away from husband's bed and board 
for about ten years or more was not 
improperly granted alimony pendente 
lite in husband’s divorce suit, where 
hu.s])and had not persisted in his ef¬ 
forts to have wife return to him, 
and he seemed not to be dlssatUslled 
with arrangement. 

Ala,—^Ex parte Bragg, supra. 

44. Cal.—Whiting v. Whiting, 216 
P. 92, 62 C,A. 157. 

44.50 Pa.—^Wargo v. Wargo, 136 A.2d 
163, 184 Pa.Super, 587. 

Dicken v. Dicken, 56 Pa.Dist. & 
Co. 631. 

Grant of support order in other pro¬ 
ceedings see infra subdivision c of 
this section. 

Concurrent proceedings 
A proceeding for alimony pendente 
lite in divorce suit may run concur¬ 
rently with wife’s statutory proceed¬ 
ing for support. 

Pa.—Commonwealth ex rel. ILusey v. 
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Mo.sey, 24 A.2d 69, 147 Pa.Super. 
466. 

44,56 Til.—McCowan v. McCowan, 82 
N.E:.2d 335, 308 Ill.App. 669. 

N.C.—(’’jimeron v. Cameron, 61 S.E.2d 
913, 232 N.C. 686. 

Penial of temporary alimony as res 
judicata see supra § 251. 

45, Ga.—^Bishop v. Bishop, 52 S.B. 
743, 124 Ga. 293. 

46. Miss.—Moseley v. Moseley, 38 
So. 234, 86 M1.SS. 288. 

47. Or.—Sturgis v. Sturgis, 93 P. 
696, 61 Or. 10, 131 Am.S.R. 724, 15 
L.R.A.,N.S., 1034. 

48, Ga.—Banks v. Banks, 101 S.B. 
114, 149 Ga. C17. 

Award may he made under either 
proceeding 

Where a husband sued for divorce 
and the wife pending the suit filed a 
petition in same court for perma¬ 
nent and temporary alimony, there 
were simultaneously pending there¬ 
in a divorce proceeding and an ap¬ 
plication for permanent and tem¬ 
porary alimony, either one of which 
gave Jurisdiction to award temporary 
alimony. 

Ga.—Banks v. Banks, supra. 
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pendente lite.'*^ As the right to alimony pendente 
lite arises when the action is commenced, it is not 
barred because of a separation which took place 
before the enactment of a statute authorizing an in¬ 
dependent suit for alimony.50 

An ex parte order issued in the husband’s action 
for annulment of the marriage restraining the wife 
from proceeding further with her divorce action 
has been held not to bar an award of alimony pen¬ 
dente lite in the divorce action,5 0.6 where the wife’s 
request for such relief is coupled with an applica¬ 
tion for the dissolution of the restraining order.oo-io 

Laches in making her defense®! or in apply ing 
for temporary alimony52 may justify a refusal of 
temporary alimony, but mere lapse of time while the 
divorce case continues open on the docket does not®* 

h. Agreement as to Alimony 

A valid agreement between the parties covering the 
subject of support during the pendency of the action 
usually bars an award of alimony pendente iite; but such 
an award is not preciuded by an agreement which is not 
being performed or which is invaiid on its face. 

A valid agreement between the parties covering 
the subject of support pending the determination of 
the divorce action usually bars an award of alimony 
pendente litc^S.eo where the agreement is being 
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performed according to its terms.^^-^S Thus, as a 
general rule, where provision has been made by the 
husband for the wife, on his separation from her, 
either by a separation agreement or by voluntary 
settlement, the wife is not entitled to temporary ali- 
mony,54 at least where the agreement is free from 
fraud, collusion, or compulsion and is fair to the 
wife,®^*5 unless she shows that the amount provided 
for in the agreement is not sufficient for her needs.®® 

There is authority to the effect that the court is 
not precluded from awarding temporary alimony by 
an agreement of the parties where the husband de¬ 
nies the validity of the agreement, refuses to per¬ 
form it, and contests its validity in action thereon,®® 
or where the wife contests the validity of the agree¬ 
ment,®7 or seeks to have the agreement set aside for 
fraud,®® or where she claims a division of property 
was not in settlement of alimony.®® Where the 
validity of the agreement depends on an issue of 
fact, the court may award temporary alimony and 
leave the validity of the agreement for later deter¬ 
mination.®®-® Where the agreement is invalid as 
contrary to public policy, it will not bar an award of 
temporary alimony.®®-!® 

There is also authority holding that the court is 
not bound by an agreement of the parties concerning 


49. 3Sr.J. —Bo^iages v. Bogiages, 183 
A. 167, 119 N.J.Bq. 465. 

50. N.C.—Garris v, Garris, 124 S.B. 
314, 188 N.C. 321. 

50.5 Ga.-—Howell v. Howell, 22 S.E. 
2d 506, 194 Ga. 743, 

50.10 Ga.—^Howell v. Howell, supra. 

51. Pa.—Sutton v. Sutton, 41 Pa.Co, 
373. 

52. N.J.—Hatch v. Hatch, 93 A. 700, 
83 N.J.Bq. 168. 

Delay in. application held not laches 
N.J.—Bogiages v. Bogiages, 183 A. 
167, 119 N.J.Bq. 465. 

53. Ga.—Owen v. Owen, 162 S.B. 104, 
174 Ga. 155. 

53.50 Ga.—B'inch v. Finch, 97 S.B.2d 
676, 213 Ga. 199. 

Mo.—Summers v. Summers, App., 222 
S.W.2d 514. 

N.Y.—Adams v. Adams, 91 N.T.S.2d 
886 , 196 Misc. 211. 

Mazzllli v. Mazzilli, 137 N.Y.S.2d 
183—Ellis V. Ellis, 67 N.Y.S.2d 
845. 

Statute as to pexmanent alimony set¬ 
tlements 

Statutory provision that where 
spouses voluntarily separate or wife 
is abandoned or driven off by hus¬ 
band, he may voluntarily make ade¬ 
quate provisions by deed for wife’s 
support and thereby bar her right to 
permanent alimony, is inapplicable 
to temporary alimony settlements. 


Ga.—Pinch v. Pinch, 97 S.B.2d 576, 
213 Ga. 199. 

53.55 N.Y.—^Yunis v, Yunis, 146 N. 
Y.S,2d 489, 286 App.Div. 1126—Bot- 
way V. Botway, 78 N.Y.S.2d 62, 273 
App.Div. 948—Wimpfheimer v. 

Wimpfheimer, 29 N.Y.S.2d 102, 262 
App.Div. 304—^Braunworth v. 

Braunworth, 20 N.Y.S.2d 929, 260 
App.Div. 113. 

Ellis V. Ellis. 67 N.Y.S.2d 845. 

54. Ala.—^Bx parte Cox, 160 So. 230, 
230 Ala. 158. 

Ga,—^Pinch v. Pinch, 97 S.E.2d 576, 
213 Ga, 199—^Apperson v. Apperson, 
150 S.E. 827, 169 Ga. 593. 

Mo,—Rankin v. Rankin, App., 17 S. 
W,3d 381. 

Mont.—Lee v, Lee, 178 P. 173, 65 
Mont. 426. 

N.Y.—^Ascher v. Ascher, 210 N.Y.S. 
615, 213 App.Div. 183. 

Card V. Card, 12 N.Y.S.2d 246, 
171 Misc. 217—Smith v. Smith, 217 
N.Y.S. 3, 127 Misc. 764—Blueglass 
V. Blueglass, 215 N.Y.S. 326, 127 
Misc. 167. 

19 C.J. p 218 note 9. 

Consent judgment in wife’s action 
for reasonable subsistence and sep¬ 
aration agreement made between 
husband and wife is a bar to wife’s 
recovery in divorce suit, of tempo¬ 
rary alimony. 

N.C.—Brown v. Brown, 169 S.E. 818, 
205 N.C. 64. 


54-5 Mo.—^North v. North, 100 S.W. 
2d 682, 339 Mo. 1226, 109 A.L.R. 
1061. 

Summers v. Summers, App., 222 
S.W.2d 514. 

55. Cal.—Corpus Juris cited iu Moog 
V. Moog, 264 P. 490, 491, 203 C. 
406. 

Corpus Juris cited iu Wright v. 
Wright, 306 P.2d 536. 543. 148 C. 
A.2d 257. 

Colo.—Hill V. Hill, 197 P. 236, 70 
Colo. 47. 

Pa.—Conway v. Conway, 39 A.2d 717, 
166 Pa.Super. 189. 

19 C.J. p 219 note 10. 

56. Ga.—Sellers v. Sellers, 164 S.E. 
769, 176 Ga. 47. 

Walker v. Walker, 187 S.E. 164, 
53 Ga.App. 769. 

19 C.J. p 219 note 11. 

57. Ga.—^Powers v. Powers, 123 S.B. 
220, 158 Ga. 251. 

58. Ga.—Winkle v. Winkle, 168 S.E. 
768, 176 Ga. 673. 

Mich.—^Newcombe v. Newcombe, 168 
N.W. 980, 203 Mich. 163. 

59. Ga.—Simmons v. Simmons, 126 
S.E. 290. 159 Ga. 501. 

59.5 Ga.—^Mathews v. Mathews, 49 
S.E.2d 497, 204 Ga. 247. 

59.10 Ga.—Beverly v. Beverly, 74 S. 
E.2d 89, 209 Ga. 468. 
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the amount of alimony that should be allowed to the 
wife®® whether the agreement was made within or 
without the state,®®-® and that an oral agreement by 
a wife pending suit for divorce not to claim tempo¬ 
rary alimony is no defense against the enforcement 
of a judgment for such alimony ;®i and that an 
agreement made during the pendency of the suit not 
sanctioned by the court will not be enforced.®^ 

Under the view prevailing in one jurisdiction, the 
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court will not award temporary alimony where there 
is a subsisting agreement between the parties for 
the separate support of the wife, which is being per¬ 
formed according to its terms, until the agreement 
is set aside or impeached,®^ and the court has no 
power to fix, by way of temporary alimony, a larger 
sum than that fixed in the agreement.®^ This rule 
has been held to apply although the validity of the 
agreement is questioned and is questionable,®*-® 


60. Colo.--Hi 2 el V. Hlzel, 288 P.2d 
354, 132 Colo. 379—Hobbs v. Hobbs, 
210 P. 398, 72 Colo. 190. 

Pa.—Swank v. Swank, 76 Pa.Super. 

112 . 

R.I.—^Reynolds v. Reynolds, 166 A. 

686, 53 R.I. 326. 

19 C.J. p 219 note 14. 

Court may adopt asrreemeut, but 
Is not bound to do so; and it may 
set its own amount or may refuse to 
make any award. 

Colo.—Hlzel V. Hizel, 288 P.2d 354, 
132 Colo. 379. 

Asrreemeut only evldeatial as to 
amount of award 

N.J.—Friedman v. Friedman, 61 A. 
2d 469, 142 N.J.Eq. 685. 

Ho asrreement made 
Colo.—Hlzel V. Hizel, 288 P.2d 354, 
132 Colo. 379. 

Zn Calif omia 

(1) A property settlement agree¬ 
ment does not deprive a court of 
power to award temporary support, 
attorney's fees, and costs pendente 
lite. 

Cal.—Locke-Paddon v. Locke-Paddon, 
227 P. 715, 194 C. 73. 

Walker v. Walker, App., 323 P. 
2d 461—Steinmetz v. Stelnmetz, 227 
P. 713, 67 C.A. 196, followed in 227 
P. 715, 67 C.A. 798. 

(2) This rule applies where agree¬ 
ment has not been judicially deter¬ 
mined to be valid or invalid. 

Cal.—Patton v. Patton, 196 P.2d 909, 

32 C.2d 520. 

Spreckels v. Spreckels, 244 P.2d 
917, 111 C.A.2d 529—Walsh v. 

Walsh. 239 P.2d 472, 108 C.A.2d 
575. 

(3) While it is true that court may 
disregard an agreement of parties 
that has neither been approved nor 
annulled by court, it is equally true 
that court may give due considera¬ 
tion to agreement when passing on 
an application for alimony pendente 
lite. 

Cal.—^Walsh v. Walsh, supra. 

(4) When a wife has entered into 
a property settlement agreement 
waiving all claims whatsoever for 
support and such contract has been 
judicially determined to be valid and 
binding, court may not thereafter, in 
another action, make an award of 
alimony pendente lite and suit mon¬ 


ey contrary to provisions of agree¬ 
ment. 

Cal.—^Patton v. Patton, supra- 
Spreckels v. Spreckels, supra. 
(6) Where existence and validity 
of agreement covering support of 
wife and waiving alimony are not put 
in issue, court may not award tempo¬ 
rary alimony. 

Cal.—Patton v. Patton, supra. 

Bluhm V. Bluhm, 277 P.2d 421, 
129 C.A.2d 646. 

(6) Thus, where wife did not al¬ 
lege facts disputing legal effect of 
property settlement which had been 
previously entered into and which 
contained provision whereby each 
party waived right to alimony, she 
was not entitled to alimony pendente 
lite. 

Cal.—^Bluhm v. Bluhm, supra. 

(7) Where existence«and validity 
of agreement are put in issue and 
determination of such questions is 
postponed until determination of 
main case, agreement is not a bar 
to an award of temporary alimony. 
Cal.—Spreckels v. Spreckels, supra. 
60.5 N.J.—Friedman v. Friedman, 61 

A.2d 469, 142 N.J.Bq. 685. 

61. Oa.—^Raines v, Raines, 76 S.E. 
51, 138 Ga. 790. 

19 C.J. p 219 note 16. 

62. Ind.—Moon v. Baum, 68 Ind. 194. 
19 C.J. p 219 note 16. 

63. N.T.—Tunis v. Tunis, 146 N.T. 

S.2d 489, 286 App.Div. 112C—Sulli¬ 
van V. Sullivan, 138 N.T.S.2d 648, 
285 App.Div. 967—Henning v. Hen¬ 
ning, 74 N.T.S.2d 468, 272 App.Div. 
676—Braun worth v. Braun worth, 
20 N.T.S.2d 929, 260 App.Div. 113. 

Brock V. Brock, 148 N.T.S.2d 47, 
3 Misc.2d 467, modified on other 
grounds 161 N.T.S.2d 27, 1 A.D.2d 
973—Adams v. Adams, 91 N.T.S.2d 
886, 196 Misc. 211—Haas v. Haas, 
67 N.T,S.2d 312, 186 Misc. 639. 

Dash v. Dash, 167 N.T.S.2d 683 
—Mazzilli v. Mazzilli, 137 N.T.S.2d 
183—Ellis V. Ellis, 67 N,T.S.2d 846 
— Strahl V. Strahl, 64 N.T.S.2d 490 
—^Moore V. Moore, 69 N.T.S.2d 22. 
Foreign, divorce 

(1) A separation agreement be¬ 
tween husband and wife continues 
after divorce granted husband by 
Florida court, in absence of vo un- 
tary termination thereof by parties 
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or breach thereof by one party and 
acceptance of such repudiation or 
breach by the other, and hence pre¬ 
cludes granting of wife's motion, in 
her subsequent separation action, for 
temporary alimony and counsel fee. 
N.T.—Taffel V. Tafifel, 43 N.T.S.2d 
777, 181 Misc. 269. 

(2) Under N.T.Civ.PractAct § 1169 
providing that in an action to de¬ 
clare validity or nullity of a judg¬ 
ment of divorce rendered against 
wife in an action outside state, court 
may require husband to pay sums 
necessary to enable wife to carry on 
or defend action, an award of tempo¬ 
rary alimony was barred where there 
was a valid separation agreement 
covering subject of wife’s support. 
N.T.—^Brock v. Brock, 148 N.T.S.2d 
47, 3 Misc.2d 467, modified on other 
grounds 151 N.T.S.2d 27, 1 A.D.2d 
973. 

64. N.T.—^Henning v. Henning, 74 N. 

T.S.2d 468, 272 App.Div. 676— 
Braunworth v. Braunworth, 20 N.T. 
S.2d 929, 260 App.Div. 113. 

Adnms v. Adams, 91 N.T.S.2d 886, 
196 Misc. 211. 

Oardar anneoessaxy 
Temporary alimony would not be 
ordered, even in identical amount 
fixed by and being paid under separa¬ 
tion agreement, even though power 
to do so existed, where agreement is 
being performed according to its 
terms. 

N.T.—Braunworth v. Braunworth, 20 
N.T.S.2d 929, 260 App.Div. 113. 
Mora or lass 

A separation agreement, lawful 
when made, will be enforced like oth¬ 
er agreements, unless impeached or 
challenged for some cause recog¬ 
nized by law, and, as long as agree¬ 
ment remains in force, court cannot 
direct husband to pay more or wife 
to accept less than parties agreed. 
N.T.—Ellis V. Ellis, 67 N.T.S.2d 846. 

64-5 N.T.—Sullivan v. Sullivan, 138 
N.T.S.2d 648, 286 App.Div. 648. 

Zysman v. Zysman, 251 N.T.S. 
355, 140 Misc. 617. 

Reis V. Reis, 14 N.T.S.2d 553, af¬ 
firmed 20 N.T.S.2d 406, 269 App.Div. 
851. 

Alimony awarded, but enforcement 
stayed nntU trial 

In view of fact that award of tem¬ 
porary alimony at trial would be im- 
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since the court will not determine the validity of the 
agreement on affidavits, but will treat the agreement 
as valid until its validity is passed on at the trial.64.io 
However, the court is not barred from making an 
award of temporary alimony by a support agreement 
which is invalid on its face,64.15 qj. by an agreement 
which it sets aside.64.20 The failure of the husband 
to make the payments called for by the agreement 
may be regarded as a repudiation of the agreement 
authorizing the court to award temporary ali- 
mony.64.25 While a lump sum settlement will not 
preclude an award of temporary alimony,64.30 the 
courts are reluctant to make such an award in the 
absence of a strong showing of need.64.35 

It has been held that a separation agreement cov¬ 
ering all claims for support is set aside by the subse¬ 
quent voluntary cohabitation of the parties so that 
it does not bar a later application for temporary ali- 
mony.64.40 An application for temporary alimony 
has been determined without consideration of a sep¬ 
aration agreement made by the parties except in so 
far as the property transferred to the wife pursuant 
to such settlement affects the wife’s need for tempo¬ 
rary alimony.64.45 
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c. other Provision for Wife’s Support 

Temporary alimony need not be awarded where the 
husband has made ample provision for the wife’s support 
or where he is voluntarily supporting her. 

Temporary alimony need not be awarded where 
ample provision has been otherwise made by the 
husband for the wife’s support.65 While the fact 
that the husband is supplying the wife with a home 
is a factor to be considered in determining whether 
an award should be made,® 5.5 temporary alimony 
need not be refused merely because a wife continues 
to occupy a room in the family dwelling pending a 
suit by her for divorce,66 where there is no cohabita¬ 
tion during the time between the parties ;67 because 
there has been a division of property without any 
agreement that this was to be in lieu of support ;66 
because the husband has provided for his wife’s sup¬ 
port in the past and promises to do so in the fu¬ 
ture ;66 because of an antenuptial contract or 
because the wife, since the commencement of the 
suit, has received a sum of money in derogation of 
the marital rights, which the husband consents she 
may retain and use as suit money.^i 

An award may be made notwithstanding the hus¬ 
band is supplying the wife with some support.'^^ 


proper, it would be awarded despite 
separation agreement where validity 
of agreement was doubtful, but en¬ 
forcement of order would be stayed 
until trial. 

N.Y.—Kramrath v. Kramrath, 247 N. 
Y.S. 493, 231 App.Div. 633. 

64.10 N.T.—Yunis v. Yunis, 146 N. 
Y.S. 489, 286 App.Dlv. 1126. 

Brock V. Brock, 148 N.Y.S.2d 47, 
3 Misc.Sd 467, modilled on other 
grounds 151 N.Y.S.2d 27, 1 A.D.2d 
973—^Zysman v. Zysman, 251 N.Y. 

S. 365, 140 Misc. 617. 

64.15 N.Y.—^Adams v. Adams, 91 N. 

T. S.2d 886, 196 Misc. 211. 

Hillman v. Hillman, 69 N.Y.S.2d 

134, ailirm<‘d 70 N.Y.S.2d 326, 273 
App.Div. 960—Strahl v. Strahl, 64 
N.Y.S.2d 490. 

64.20 N.Y.—Dolan v. Dolan, 66 N.Y. 

S. 2d 70, 271 App.Div. 851, alHrmed 
72 N.E.2d 603, 296 N.Y. 860. 

64.25 N.Y.—Brock v. Brock, 148 N. 
Y.S.2d 47, 3 Misc.2d 467, modified 
on other grounds 161 N.Y.S.2d 27, 
1 A.D.2d 973—Haas v. Haas, 67 N. 
Y.S.2d 342, 185 Misc. 539. 
Eisenborger v. Eisenberger, 69 N. 

T. S.2d 534. 

Escrow ftULd 

Under terms of agreement for hus¬ 
band to pay specified amount month¬ 
ly for support of wife and children, 
husband was not entitled after de¬ 
fault to insist that duty to support 
should be met out of escrow funds 
provided for in agreement, and wife 


would not be required to permit de¬ 
fendant to suffer continued default 
until escrow funds were exhausted, 
thus depleting amount of escrow 
fund to which wife might eventually 
be entitled, and wife would be grant¬ 
ed temporary alimony in amount par¬ 
ties contracted for. 

N.Y.—-Matthews v. Matthews, 73 N. 
Y.S.2d 669. 

64.30 N.Y.—-Widelock v. Widelock, 
73 N.T.S.2d 899. 

64.35 N.Y.—Widelock v. Widelock, 
supra. 

64.40 Ga.—^Moss V. Moss, 36 S.E.2d 
481, 200 Ga. 8. 

Copulation. 

Spouses’ mere copulation without 
occupying same habitation and dwell¬ 
ing as husband and wife is insuffi¬ 
cient to sustain conclusion that their 
property settlement contract, relied 
on by husband to defeat wife’s appli¬ 
cation for alimony, counsel fees, and 
costs pending her divorce action, was 
set aside. 

Cal.—Walsh v. Walsh, 239 P.2d 472, 
108 C,A2d 575. 

64.45 S.D.—Murphy v. Murphy, 39 
N.W.2d 666, 73 S.D. 140. 

65. La.—^Landry v. Regira, 178 So. 
502, 188 La. 950. 

Md.—Roth V. Roth, 122 A. 34, 143 
Md. 142. 

N.Y.—Kaiser v. Kaiser, 28 N.Y.S.2d 
381, 262 App.Div. 835, reargument 
denied 29 N.Y.S.2d 146, 262 App. 
Div. 847—^Bruggemann v. Brugge- 
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mann, 182 N.Y.S. 87, 191 App.Div. 
689. 

Pa.—Boyd v. Boyd, 22 West.L.J. 131. 

Tex.—Cooper v. Cooper, Civ.App., 120 
S.W.2d 269. 

19 C.J. p 219 note 17. 

65.5 Ill.—Gray v. Gray, 128 N.B.2d 
602, 6 lll.App.2d 571. 

66. D.C.—^Pedersen v. Pedersen, 107 
P.2d 227, 71 App-D.C. 26. 

Pa.—^Homier v. Homier, 181 A. 840, 
120 Pa.Super. 66. 

19 C.J. p 219 note 18. 

67. Colo.—Cowan v. Cowan, 16 P. 
215, 10 Colo. 540. 

Separation of parties as condition to 
award of temporary alimony gen¬ 
erally see supra § 208 (4). 

68. Mich.—Newcombe v. Newcombe, 
168 N.W. 980, 203 Mich. 163. 

Pa.—Walter v. Walter, 35 Pa.Co. 350. 

68. Cal.—^Anderson v. Anderson, 69 
P. 1061, 137 C. 225. 

19 C.J. p 219 note 21. 

70. Mo.—^Dawson v. Dawson, App., 
144 S.W.2d 877. 

Agreement for support as barring 
award of temporary alimony gen¬ 
erally see supra subdivision b of 
this section. 

71. Md.—Coles v. Coles, 2 Md.Ch. 
341. 

72. D.C.—^Pedersen v. Pedersen, 107 
F.2d 227, 71 App.D.C. 26. 

Shelter, food, and money 
Although wife seeking a limited di¬ 
vorce was receiving shelter in house 
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Where the husband is voluntarily supporting the 
wife in the same manner as before the separation 
there is no need for an award of temporary ali¬ 
mony,^2.6 the denial of an award may be condi¬ 

tioned on the husband continuing such support.'^^.io 

Where husband is paying wife^s bills. The au¬ 
thority of the court to direct the husband to pay a 
definite amount as temporary alimony is not di¬ 
vested by the fact that he is paying all the bills con¬ 
tracted by the wife, or by his declaration that he is 
willing to pay them during the prosecution of the 
action.73 

Effect of grant of alimony or support in another 
action. Temporary alimony awarded to a wife in a 
former action for divorce which has terminated has 
been held not to affect the power of the court to 
award temporary alimony in a second action,^^ nor 
does a judgment of separation and agreement 
settling community affairs where the parties were 
thereafter reconciled ;75 but it has been held that 
permanent alimony awarded to a wife in a former 
action takes from the court the power to award 
temporary alimony in a subsequent action, where the 
judgment for alimony is still in force, 76 although 
the contrary has been held where the wife has been 
awarded a lump sum as alimony in an action for 
permanent alimony and the judgment has been fully 
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satisfied, and the wife is without sufficient means 
to make a defense in the husband’s subsequent di¬ 
vorce suit.77 A wife who obtained an order for 
temporary alimony in divorce proceedings pending 
in another state has been denied an award in a di¬ 
vorce proceeding pending in the state.77.5 a previ¬ 
ous judgment in a suit for separate maintenance, 
which has been fully satisfied, is no bar to an al¬ 
lowance of alimony pendente lite in a subsequent suit 
for divorce.78 

An order allowing temporary alimony in a suit 
for alimony alone docs not bar a new order foi 
alimony pendente lite in a subsequent suit for di¬ 
vorce where the new order provides that payments 
thereunder shall be in lieu of all other payments be¬ 
ing made by the husband to the wifeJ^-S The fact 
that a support order has been rendered in other 
proceedings docs not preclude an award of tempo¬ 
rary alimony,78-10 although the fact that a support 
order has been entered and is being complied with 
is a factor to be considered in passing on an applica¬ 
tion for temporary alimony.78.i5 

If a third person is under obligation to furnish 
support to the wife the husband, it seems, is relieved 
from the payment of temporary alimony,79 but the 
fact that the wife’s parent would support her does 
not relieve the husband of his liability.80 a wife is 


owned by wife and husband jointly, 
was being furnished food by husband 
and had received small sums of mon¬ 
ey aggregating about three dollars a 
week for a time and then checks for 
five dollars weekly, with occasional 
omissions, wife, who was without 
means of her own, was entitled to 
an order for support pendente lite. 
I^-C.—^Pedersen v. Pedersen, supra. 

72.5 N.Y.—^Friedman v. Friedman, 
171 N.T.S.Sd 695, 5 A.D,3d 864— 
Smith V. Smith, 70 N.Y.S.2d 646, 
272 App.Div. 868—Lampert v. Lam- 
pert, 61 N.Y.S.2d 343, 268 App.Div. 
920—Maurer v. Maurer, 32 N.Y.S. 
2d 532, 263 App.Div. 290. 

Morales v. Morales. SO N.Y.S.2d 
449—Vogel v. Vogel, 52 N.Y.S.2d 
653. 

Pa.—^Kerr v. Kerr, Com.Pl., 38 Luz. 
Leg.Reg. 356. 

72.10 N.Y.—^Amos v. Amos, 122 N.Y. 
S.2d 612, 282 App.Div. 692. 

Leibowitz v. Leibowitz, 162 N.Y. 
S.2d 224. 

73. Cal.—Anderson v, Anderson, 69 
P. 1061, 137 C. 225. 

19 C.J. p 219 note 23. 

74. N.Y.—Davis v. Davis, 150 N.Y. 
S. 636. 

19 C.J. p 220 note 24. 

75. La.—Reichert v. Lloveras, 177 
So. 569, 188 La. 447. 


76. N.Y.—^Hirshman v. Hirshman, 30 
N.Y.S.2d 401, 262 App.Div. 1037— 
Schmalzholz v. Schmalzholz, 98 N. 
Y.S. 610, 111 App.Div. 543. 

19 C.J. p 220 note 25. 

BecoBLcUiation 

Where there was outstanding judg- 
nient of separation between parties to 
divorce action, which judgment pro¬ 
vided for wife’s maintenance, allow¬ 
ing wife temporary alimony in ac¬ 
tion for divorce was error, in ab.sencn 
of revocation of separation judg¬ 
ment, as separation judgment meas¬ 
ured husband’s obligation to wife al¬ 
though parties had been temporarily 
reconciled. 

N.Y.—^Lowe V. Lowe, 110 N.Y.S.2d 49, 
279 App.Div. 862. 

Decree in another country 

Italian decree in separation action 
is entitled to recognition within prin¬ 
cipal of comity and alimony provi¬ 
sions of that decree bar an award for 
temporary alimony in suit for di¬ 
vorce. 

N.Y.—Di Benedetto v, Di Benedetto, 
132 N.Y.S.2d 662, order modified 
135 N.Y.S.2d 74, 284 App.Div. 982, 
reargument and appeal denied 137 
N.Y.S.2d 626, 284 App.Div. 1053. 

77. Ohio.—Norton v. Norton, 145 N. 
E. 263, 111 Ohio St. 262. 
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Davis V. Davis, App., 61 N.B.2d 
288. 

77.5 Fla.—Harrison v. Harrison, 71 
So.2d 730. 

78. Cal.—Helpling v. Helpling, 240* 
1023, 74 C.A. 431. 

78.5 Ga.-Alien v. Allen, 22 S.E.2d 
136, 194 Ga. 691. 

Double payments 

Husband was not subjected to dan- 
gt*r of a double allowance. In view 
of express provision in second order 
making it in lieu of payments under 
former order. 

Ua.—Allen v. Allen, supra. 

78.10 r»a.—Hellbron v. Heilbron, 27 
A. 967, 168 Pa. 297. 

Wargo V. Wargo, 136 A.2d 163, 
184 ra.Super. 687. 

Yeager v. Yeager, Com.Pl., 23. 
Northumb.Leg.J. 152. 

78.15 D.C.—Dennis v. Dennis, Mun. 
App., 140 A.2d 180. 

78. N.Y.—Gray v. Gray, 28 N.Y.S. 
856, 78 Hun 610, affirmed 38 N.E. 
301. 143 N.Y. 354. 

19 C.J. p 220 note 26. 

80. I^n.—^^Vbrams v. Rosenthal, 96. 

So. 32, 153 La. 459. 

19 C.J. p 220 note 26 La]. 
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not to be compelled to rely on contributions from 
Tier relatives for her support.80.5 

d. Offer to Provide for Wife 

An offer of supportf and a refusal thereof by the 
wife, does not in all cases constitute a defense to her 
application. 

Although there is some authority to the con- 
trary,8i it has been held that the wife’s refusal to 
accept support offered to her by her husband at his 
house does not constitute a defense to her applica¬ 
tion for temporary alimony,especially where she 
had good cause to abandon such home.^3 

§ 210. Commencement and Termination of 

Allowance 

a. Commencement of allowance 

b. Termination of allowance 

a. Commencement of Allowance 

The court has some discretion In determining as of 
when an allowance for temporary alimony shall com¬ 
mence; where the order is silent, the award has been 
held to run from the date of the order. 

The court has some discretion in determining as 
of when an allowance for temporary alimony shall 
commence,83.50 and the denial of an award for 
past living expenses has been held not to be an 
abuse of discretion.83.55 While in some jurisdic¬ 
tions temporary alimony can be decreed only for 
future support and can commence only from the 
time of notice of an application for its payment,84 
in others the time of allowance may be made to re¬ 
late back to the commencement of the suit,85 or from 
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the date of a motion to submit the case for confir¬ 
mation of the register’s report,83 or from the date of 
the separation;87 but in such case only on a show¬ 
ing of necessity for such an award.88 It has been 
held that the award of temporary alimony should 
not relate back beyond the filing of the petition,83 
although the order may provide that the alimony 
shall run from that date even though there was a 
substantial delay in bringing the application on for 
a hearing.89.5 xhe court, in its discretion, may pro¬ 
vide for alimony only from the date of the order 
and refuse to have it run from the date of the wife’s 
original pleading.®3.io 

It has been said that alimony commences when 
the order is made, unless some other time is desig¬ 
nated ;30 but it has also been held that an order 
allowing temporary alimony ordinarily takes effect 
as of the time the motion for such relief was 
made.®3*3 The award should not include time prior 
to the filing of the bill.®i 

b. Termination of Allowance 

(1) In general 

(2) Delay in prosecution of suit 

(3) Termination of suit 

(4) Effect on alimony past due 

(1) In General 

An award of alimony pendente Ilte terminates on the 
death or reconciliation of the parties; otherwise, its dura¬ 
tion rests in the discretion of the court. 

The duration of the award is a matter within the 
discretion of the court,®® and it, in a proper case, 


80.5 N.D.—Holler v. Heller, 81 N.W, 
2d 124. 

81. Pa.—O'Hara v. O’Hara, 12 Pa. 
Co. G03. 

19 C.J. p 220 note 27. 

82. La.—Grinamore v. Griaamore, 
186 So. 98, 191 La. 770. 

19 C.J. p 220 note 28. 

83. Ind.—McGue v. McCue, 49 N.E. 
382, 149 Ind. 466. 

19 C.J. p 220 note 29. 

83.50 Ark.—Gladfelter v. Gladfelter, 
172 S.W.2d 246. 205 Ark. 1019. 

83.55 U.S.—Burch v, Burch, C.A.Vir¬ 

gin Islands, 205 P.2d 115. 

84. N.T.—Brody v. Brody, 163 N.Y. 
S.2d 26, 3 A.D.2d 992, reargument 
denied 166 N.Y.S.2d 448, 4 A.D.2d 
744—Kulikov v. Kulikov, 4 N.Y.S. 
2d 254, 254 App.Div. 741. 

Matthews v. Matthews, 73 N.Y. 
S.2d 659. 

N.D.—Heller v. Heller, 81 N.W.2d 124 
—Hodous V. Hodous, 36 N.W.2d 
654, 76 N.D. 392, 12 A.L.R.2d 1051. 
19 C.J. p 220 note 30. 


Judicial dexuaad 

Judge has no authority to allow 
alimony pendente lite prior to judi¬ 
cial demand. 

La.—Miller v. Miller, 20 So.2d 419, 
207 La. 43. 

85. Cal.—Reed v. Reed, 180 P. 43, 40 
C.A. 102. 

La.—Switzer v. Elmer, 144 So. 432, 
175 La. 724. 

Pa.—Bickel v. Bickel, 17 Pa.Dist. & 
Co. 515. 

19 C.J, p 220 note 31. 

86. Ala.—Ex parte Apperson, 115 So. 
226, 217 Ala. 176. 

87. Ga.—Hobbs v. Hobbs, 123 S.E. 
891, 158 Ga. 571—Killingsworth v. 
Killingsworth, 97 S.E. 539, 148 Ga. 
590. 

88. Cal.—^Westphal v. Westphal, 10 
P.2d 119,122 C.A. 379. 

89. Pa.—Hanson v. Hanson, 110 A. 
A.2d 750, 177 Pa.Super. 384—Ray 
V. Ray, 89 Pa.Super. 566. 

See Bartos v. Bartos, 27 North. 
Co. 55. 


89.5 Pa.—^Hanson v. Hanson, 110 A. 
2d 760, 177 Pa.Super. 384. 

Young V. Young, Com.Pl., 26 Leh. 
L.J. 377. 

89.10 Ark.—Gladfelter v. Gladfelter, 
172 S.W.2d 246, 205 Ark. 1019. 

90. Pa.—Pehl V. Pehl, 17 Pa.Dist. 
331. 

Pehl V. Pehl, 34 Pa.Co. 82. 

90.5 N.D.—Heller v. Heller, 81 N. 
W.2d 124. 

91. Ala.—^Heaton v. Davis, 112 So. 
756, 216 Ala. 197. 

92. Pa.—Ray v. Ray, 89 Pa.Supep. 
566. 

imder local rule of practice, alimo¬ 
ny pendente lite is awarded for no 
more than ten weeks. 

Md.—Newmeyer v. Newmeyer. 140 
A.2d 892, 216 Md. 431. 

TTnless allowance is revoked or 
modified, right to amount allowed 
as temporary alimony becomes abso¬ 
lute until final determination of 
cause. 

Ga.—Powell v. Powell, 37 S.E.2d 191, 
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may terminate the order allowing temporary ali- 
mony.32.5 On the death of either party, pending 
the action, the right to temporary alimony ceases.^® 
A wife, by becoming reconciled and living with her 
husband, waives the husband’s payment of ali¬ 
mony but a husband is not relieved of the obliga¬ 
tion to comply with an order for temporary alimony 
where he fraudulently induces the wife to resume 
marital relations and does not intend in good faith to 
become reconciled, or where he continues his rela¬ 
tions with the corespondent.^4-5 Whether a separa¬ 
tion subsequent to the reconciliation revives a prior 
alimony order turns on whether the husband’s con¬ 
duct caused the subsequent separation.^^-^® The 
right to temporary alimony does not cease because 
the wife remarries pending an appeal by the hus- 

band.^6 

(2) Delay in Prosecution of Suit 

The wife’s delay in prosecuting the action may war¬ 
rant discontinuing the allowance for her support. 

The wife’s delay in prosecuting the action may be 
ground for discontinuing an allowance for her sup¬ 
port pending the action.^® A statute providing that 
alimony pendente lite shall continue “for a period 
of time not longer than necessary for the prosecu¬ 
tion of her bill of divorce” is a safeguard against 
unnecessarily extending the period of temporary 
alimony by dilatory methods or by orders of the 
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court.®®-® Such a statute, while in terms applicable 
to a suit by the wife also applies to a suit by the 
husband,® so as not to charge him with the pay¬ 
ment of temporary alimony during such period as 
he may be delayed in prosecuting the suit for di¬ 
vorce by the dilatory methods of the wife,®®-l5 or 
such orders of the court as improperly interfere 
with the prosecution of his suit.®®-20 Xhe progress 
of the divorce action should not be stopped and 
thereby extend the term of temporary alimony pay¬ 
ments by proceedings to determine or enforce pay¬ 
ment of temporary alimony.®®-^® 

The court may not continue an action for divorce 
indefinitely and thereby continue temporary ali¬ 
mony indefinitely.®®-®® 

(3) Termination of Suit 

An award of alimony pendente llte terminates with 
the termination of the divorce proceedings, as where the 
proceeding is dismissed, discontinued, or abandoned. 

The court in its discretion may continue an order 
awarding temporary alimony as long as the litigation 
is pending,®®-®® and unless an order for periodic 
payments of temporary alimony clearly restricts the 
payments to a shorter period, it will be presumed 
that such payments are to continue during the pend¬ 
ency of the suit®®-®® Temporary alimony con¬ 
tinues, in the discretion of the court, until the entry 
of the judgment or decree granting or denying the 


200 Ga. 379—Aud v. Aud, 36 S,B.2d 
198, 199 Ga. 714. 

92.6 Pa.—Scholl v. Scholl, 35 A.2d 
528, 154 Pa.Super. 57. 

Modification of allowance generally 
see infra § 237 et seq. 

93. Ky.—Gaines v. Gaines, 9 B.Mon. 

295, 48 Am.D. 425. 

19 C.J. p 220 note 34. 

Installments accruing during lin»- 
hand’s lifetime 

Where husband died pending ap¬ 
peal from decree granting divorce to 
wife, allowance of temporary alimo¬ 
ny to wife would not be extended 
longer than installments accruing 
during husband's lifetime. 

Ala.—Cox V. Dodd, 4 So.2d 736, 242 
Ala. 37. 

94u N.T.—Luxenberg v. Luxenberg, 
245 N.Y.S. 383, 230 App.Div. 613. 

Bosen v. Bosen, 149 N.Y.S.2d 512, 
2 Mi8C.2d 905. 

N.C,—^Hester v. Hester, 79 S.E.2d 
248, 239 N.C. 97. 

Wash.—Yoder v. Yoder, 178 P. 474, 
105 Wash. 491, 3 A.L..B. 1109. 

94.5 N.Y.—Prischman v. Prischman, 
89 N.Y.S.2d 489, 275 App.Div. 860. 

94.10 N.Y.—^Luxenberg v. Luxen¬ 
berg, 245 N.y.S. 383, 230 App.Div. 
613—^Lawrence v. Lawrence, 194 N. 
Y.S. 951, 202 App.Div. 844. 


Bosen v. Rosen, 149 N.Y.S.2d 
512, 2 Misc.2d 905. 

Courts are open for whatever re¬ 
lief may be Justified by situation ex¬ 
isting after subsequent separation. 
N.C.—^Hester v. Hester, 79 S.E.2d 
248, 239 N.C. 97. 

95- Iowa.—^Arment v, Armcnt, 134 
N.W. 616, 164 Iowa 673. 

96. Md,—Kalben v. King, 172 A. 80, 
166 Md. 632. 

N.Y.—Macchla v. Macchia, 277 N.Y. 
S. 629, 243 App.Div. 741. 

Heller v. Heller, 293 N.Y.S. 753, 
161 Mlsc. 492. 

19 C.J. p 220 note 36. 

Alimony in arrears 
An award for temporary alimony 
more than a year in arrears is not 
permissible. 

Md.—^Rethorst v. Rethorst, 133 A.2d 
101, 214 Md, 1, 

Reversal of permission to discontinue 

Where wife instituted divorce ac¬ 
tion and had been granted counsel 
fee and temporary alimony and there¬ 
after moved to discontinue action and 
commence in its stead an action for 
separation if she were so advised, 
she was responsible for delay in ter¬ 
mination of litigation and, on revers¬ 
al of order granting such motion, was 
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entitled to receive alimony only from 
and after date of Judgment of re¬ 
versal. 

N.Y.—^Plohn V. Plohn, 126 N.Y.S.2d 
484, 282 App.Div, 1107, reargument 
denied 127 N.Y.S.2d 866, 283 App. 
Div. 676. 

Delay in appeal 

Whore appeal is taken in time al¬ 
lowed by law, court not warranted in 
finding appeal was in order to obtain 
further alimony. 

Pa.—^Herb(‘rlson v. Herbertson, 30 Pa. 
Dist. 692. 60 Pa.Co. 62, 68 Pittsb. 
Leg.J. 760. 

96.6 Ala.—Cronin v. Cronin, 16 So. 
2d 714, 245 Ala. 309—Skinner v. 
Skinner, 8 So.2d 826, 243 Ala. 106 
—Ex parte Bragg, 2 So.2d 393, 241 
Ala. 214. 

96.10 Ala.—^Bx parte Bragg, supra. 
96,15 Ala.—Ex parte Bragg, supra. 
96.20 Ala.—Ex parte Bragg, supra. 
96J25 Ala.—^Bx parte Bragg, supra. 
96.30 Tex.—Jinks v. Jinks, Civ.App.» 
205 S.W.2d 816. 

96.50 Ga.—Twllley v. Twilley, 24 S. 

E.2d 46, 195 Ga. 297. 

Okl.—Scott V, Scott, 218 P.2d 873, 203 
Okl. 60. 

96.55 Neb.—Wolfe v. Wolfe, 12 N.W. 
2d 368, 144 Neb. 55. 
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relief asked, although the issues were found 
against the wife.^S Thus, where the action has not 
been terminated, the husband may not cease pay¬ 
ments under an order for alimony pendente lite 
unless he is judicially relieved from the order.^8.6 

Temporary alimony ends on the final termination 
of the divorce proceedings.»8*io Thus, it is gen¬ 
erally held that the entry of final judgment super¬ 
sedes the order for temporary alimony,^9 that this 
is so, although the judgment contains no provision to 


that effect,1 and although the alimony order directed 
alimony to be paid until further order of court.^ 
If a decree nisi is entered, the continuance of ali¬ 
mony pendente lite rests in the sound discretion of 
the court, and depends on the circumstances of the 
case, because until final decree the case is still be¬ 
fore the court, and some marital duty to support 
still exists but it has also been held that unless 
the decree otherwise provides, an interlocutory de¬ 
cree in the divorce action terminates an award of 
temporary alimony 2.10 it has been held that judg- 


97 . Ala.—parte Gargranus, 37 So. 

2d 591, 251 Ala. 361. 

Cal.—^Hograrty v. Hogarty, 206 P. 

79, 188 C. 625. 

Ga.—Pace v. Bergauist, 169 S.E. 678, 
173 Ga. 112—Black v. Black, 104 
S.B. 775. 160 Ga. 672. 

Ill.—^Wain V. Barnay, 219 IlLApp. 
401. 

Mass.—^Bldridge v. Bldridge, 180 N. 

B. 137, 278 Mass. 309. 

19 C.J. p 221 note 38. 

Alter oral decision 
Order for temporary alimony may 
l>e continued in effect after oral de¬ 
cision granting wife separation from 
bed and board until entry of final 
decree fixing permanent alimony. 
Hawaii.—^Ando v. Ando, 30 Hawaii 

80. 

JadgrmeiLt in busband’s suit 

Where wife was awarded ali¬ 
mony pending action for separation 
from bed and board and, while her 
suit was pending, husband was 
awarded a divorce, wife’s right to 
collect unpaid alimony accruing pri¬ 
or to divorce decree and to have 
court fix total amount of alimony 
which was unpaid was not abated 
by the judgment awarding divorce 
to husband. 

La.—Cotton v. Wright, 190 So. 666, 
193 La. 620. 

9& N.T.—Stanford v. Stanford, 1 
Edw. 317. 

98.5 N.H.--Powell V. Powell, 86 A.2d 
331, 97 N.H. 301. 

98.10 Ga.—^Meeks v. Meeks, 74 S.E. 
2d 861, 209 Ga. 688—Harrison v. 
Harrison, 66 S.B.2d 173, 208 Ga. 70 
—Powell V. Powell, 37 S.E.2d 191, 
200 Ga. 379. 

Minn.—Rhein v. Rhein, 69 N.W,2d 
667, 244 Minn. 260—Richardson v. 
Richardson, 15 N.W.2d 127, 218 
Minn. 42, 164 A.L.R. 626. 

N.T.—Mittman v. Mittman, 33 N.Y.S. 
2d 211, 263 App.Dlv. 384. 

Greenfield v. Greenfield, 112 N.T. 
S.2d 887. 

—Commonwealth v. Scholl, 39 A. 
2d 719, 164 Pa.Super. 57. 
Xaterlocntozy order 
Orders relating to alimony pen¬ 
dente lite action for divorce are only 
interlocutory in nature and effective 


during pendency of action and until 
final disposition on its merits. 

Kan.—^Edwards v. Edwards, 324 P.2d 
160, 182 Kan. 737. 

99. Ark.—Lewis v. Lewis, 262 S.W. 
2d 466, 222 Ark. 743—Corpus Juris 
cited in. Tracy v. Tracy, 43 S.W. 
2d 639, 640, 184 Ark. 832. 

Conn.—Saunders v. Saunders, 98 A. 

2d 816, 140 Conn. 140. 

Ga.—^Harrison v. Harrison, 66 S.E. 
2d 173, 208 Ga. 70—Brisendine v. 
Brisendine, 111 S.E. 22, 152 Ga. 745. 
La.—^Bienvenue v. Bienvenue, 172 So. 
516. 186 La. 429. 

Minn.—^Richardson v. Richardson, 16 
N.W.2d 127, 218 Minn. 42, 146 A.L. 
R. 626. 

Mo.—^Woods V. Woods, 159 S.W.2d 
320, 236 Mo.App. 855—Coons v. 
Coons, App., 236 S.W. 364. 

N,J.—Kelly v. Kelly, 189 A. 666, 121 
N.J.B<1. 361. 

Poeter v. Poster, 194 A. 792, 16 
N.J.Mlsc. 691. 

N.T.—Hammond v. Hammond, 13 N. 
T.S.2d 870, 257 App.Div. 1041. 

Sbordone v. Sbordone, 163 N.T.S. 
2d 121. 

Pa.—Commonwealth v. Scholl, 39 A. 
2d 719, 166 Pa.Super. 136. 

Commonwealth v. Sittler, 18 Leh. 
L.J. 7. 

Commonwealth v. Griflaths, Quar. 
Sess., 33 Del.Co. 612. 

19 C.J. p 221 note 40. 

Orders adjudging husband in con¬ 
tempt for failure to pay temporary 
alimony, passed after final decree 
not providing for alimony, does not 
continue in force order for tempo¬ 
rary alimony. 

Ga.—^Pace v. Bergquist, 169 S.B. 678, 
173 Ga. 112. 

Automatic termination 
La.—^Eals v. Swan, 69 So.2d 409, 221 
La. 329—Bienvenue v. Bienvenue, 
172 So. 616, 186 La. 429. 

Bight ceases on date of final decree 
Ohio.—^Pearson v. Pearson, App., 41 
N.B.2d 726. 

Merger 

Order allowing temporary alimony 
is merged in final judgment. 

Minn.—Trutnau v. Trutnau, 22 N.W. 
2d 321 , 221 Minn. 462—Richardson 
V. Richardson, 16 N.W.2d 127, 218 
Minn. 42,164 A.L.R. 626. 


!• Cal.—McCaleb v. McCaleb, 169 P. 
1023, 177 C. 147. 

2. Ga.—Pace v. Bergquist, 169 S.E. 
678, 173 Ga. 112—^Killingsworth v. 
Killingsworth, 97 S.B. 639, 148 Ga. 
690. 

La.—Bowsky v. Silverman, 168 So. 

121, 184 La. 977. 

19 C.J. p 221 note 42. 

2.5 Del.—^Brown v. Brown, 29 A.2d 
149, 3 Terry 167. 

2.10 Cal.—^Wilson v. Superior Court 
in and for City and County of San 
Francisco, 189 P.2d 266, 31 C.Pd 
458. 

In New Tork 

(1) In separation action, wife’s 
award of temporary alimony ceased 
to be effective on entry of interlocu¬ 
tory Judgment granting husband di¬ 
vorce on his counterclaim. 

N.T.—Hammond v. Hammond, 13 N. 
T.S.2d 870, 257 App.Div. 1041, rear¬ 
gument denied 14 N.T.S.2d 1006, 
257 App.Div. 1100. 

(2) On the other hand, It was held 
that entry of interlocutory divorce 
judgment for husband did not end 
litigation and absolve him from fur¬ 
ther compliance with order directing 
payment of alimony to wife during 
pendency of divorce action, in ab¬ 
sence of provision in judgment spe¬ 
cifically Invalidating such order, al¬ 
though interlocutory judgment be¬ 
comes final, if no newly prepared 
judgment is submitted after three 
months. 

N.T.—^Tramutola v. Tramutola, 85 N. 
T.S.2d 758. 

(3) Entry of interlocutory judg¬ 
ment annulling marriage on hus¬ 
band's counterclaim terminated hus¬ 
band’s obligation to pay alimony un¬ 
der temporary order in wife’s action 
for separation. 

N.T.—Sefranka v. Sefranka, 86 N.T.S. 
2d 663. 

(4) However, an interlocutory de¬ 
cree in husband’s favor for annul¬ 
ment has been held not to affect 
provision for temporary alimony in 
wife’s separation action. 

N.T.—^Warner v. Warner, 283 N.T.S. 
924, 167 Misc. 213—^Lunenfeld v. 
Lunenfeld, 242 N.T.S. 279, 137 Misc. 
419. 
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ment granting a limited divorce and reserving the 
question of the custody of the children is not such a 
final judgment as terminates an allowance of tempo¬ 
rary alimony.2-15 if reasons exist for the payment 
of temporary alimony pending an appeal, a fresh 
application should be made to the proper tribunal.^ 

It has been held that temporary alimony will not 
continue after a dismissal,^ a discontinuance,5 or 
refusal to grant a new trial,® or an abandonment of 
the action,®*® as by securing a total divorce in an¬ 
other jurisdiction.'^ On the other hand, there is 
authority that unless modified or rescinded, an 
order awarding temporary alimony continues until 
the final disposition of the case, including the dis¬ 
position of motions to modify or set aside the de¬ 
cree and motions for a new trial,'^*® and that even 
though the main action has terminated, the award 
of temporary alimony continues as long as a cross 
bill remains in litigation.^-i® 

Where the judgment is set aside, or a new trial 
is granted, the order granting temporary alimony 
is reinstated."^*!® 

Appeal from judgment» An appeal from the de- 
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cree or judgment has been held not to reinstate 
the order for temporary alimony,'^*^® and the order 
awarding temporary alimony not to cover the period 
during which the appeal was pending where the 
judgment is affirmed on appeal ;''*25 and if reasons, 
exist for the pa3TOeiit of temporary alimony pending 
an appeal from the judgment, a fresh application 
should be made to the proper tribunal.'^*30 There 
is authority, however, to the effect that the order for 
temporary alimony is in force until the case is final¬ 
ly determined on appeal.® The court may, in its 
discretion, continue temporary alimony until the 
determination of an appeal by the wife from a de¬ 
cree denying her a divorce.®*® 

Question of alimony or property rights reserved. 
Where there is a judgment for the wife for divorce 
and the question of permanent alimony is reserved, 
temporary alimony does not cease with the entry 
of judgment.® Similarly, where the divorce issue 
was determined first and the question of property 
rights reserved for later adjudication, temporary 
alimony may be continued until the determination 
of the property rights.®*® 


(6) Husband on procuring: inter¬ 
locutory judgrment of annulment 
should move for order relieving him 
from payment of alimony in wife's 
separation action. 

N.Y.—Lunenfeld v. Lunenfeld, supra. 

2.15 Ky.—Reid v. Reid, 207 S.W.2d 
16, 306 Ky. 305. 

3. See infra this section. 

4. Cal.—Douglas v. Superior Court 
in and for Los Angeles County, 299 
P.2d 285, 143 C.A.2d 17. 

Fla.—^Duss V. Duss, 111 So. 382, 92 
Fla. 1081. 

Ga.—Mason v. Mason, 107 S.B. 331, 
151 Ga. 468. 

Mass.—Bldrldge v. Bldridge, 180 N. 

B. 137, 278 Mass. 309. 

Minn.—Rhein v. Rhein, 69 N.W.2d 
657, 244 Minn. 260—Richardson v. 
Richardson, 15 N.W.2d 127, 218 
Minn. 42, 164 A.L.R. 126. 

N.Y.—Gould V. Gould, 252 N.Y.S. 617, 
141 Misc. 766—raohter v. Pachtcr, 
221 N.Y.S. 202, 129 MIsc. 302, re¬ 
versed on other grounds 225 N.Y.S. 
56, 130 Misc. 769. 

19 C.J. p 221 note 45. 

5. Ga.—^Veaver v. Weaver, 33 Ga. 
172. 

Minn.—Riehard.Mon v. Richardson, 15 
N.W.2d 127, 218 Minn, 42, 154 A.L. 
R. 526. 

Pa.—Fehl v. Fehl, 17 Pa.Dist. 331, 34 
Pa.Co. 82. 

6- Pa—^Fehl v. Fehl, supra. 

6.5 Minn.—Richardson v- Richard¬ 


son, 15 N.W.2d 127, 218 Minn. 42, 
154 A.L.R. 626. 

7. Ga.—Fauver v. Hemperly, 173 S. 
B. 82, 178 Ga, 424. 

7.5 Ga.—McKay v. McKay, 90 S.B. 
2d 627, 93 GaApp. 42. 

7. X0 Mo.—^Hansen v. Hansen, 203 S. 
W.2d 86, 240 Mo.App. 245. 

7.15 Ga.—McKay v. McKay, 90 S.B. 

2d 627, 93 Ga..\pp. 42. 

Mo.—Smith v. Smith, App., 176 S.W. 
2d 647—Wood.s v. Woods, 159 S.W, 
2d 320, 236 Mo.App. 856. 

N.Y.—Hammond v. Hammond, 13 N. 
Y.S.2d 870, 257 App.Div. 1041, re¬ 
argument denied 14 N.y.S.2d 1006, 
257 App.Div. 1100. 

7.20 Conn.—Saunders v. Saunders, 
98 A.2d 815, 140 Conn. 140. 

Mo.—Woods V. Woods, 150 S.W.2d 
320, 230 Mo.App. 855. 

7.25 Mo.—Richardson v. Richardson, 
App„ 288 S.W.2d 20—Woods v. 
Wood.s. 159 S.W.2d 320, 236 Mo. 
App. 855. 

7.30 Mich.—Chaffee v. Chaffi‘t*, 14 
Mich. 463. 

N.Y.—Hammond v. Hammond, 13 N. 
y.S.2d 870, 267 App.Div. 1041. 
Wood V. Wood, 7 Lans. 204. 

8. Ga.—Fried v. Fried, 80 S.B.2d 
796, 210 Ga, 467—Powell v. Pow¬ 
ell. 37 S,B,2d 191, 200 Ga. 379— 
Aud V. Aud, 35 S.B,2d 19«, 199 Ga. 
714. 

McKay v. McKay, 90 S.B.2d 627, 
93 Ga.App. 42. 
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•Ky.—Riggins v. Riggins, 234 S.W. 5. 
192 Ky. 500. 

La.—Donnols v. Bouillion, 115 So. 439, 
165 La. 146. 

N.D.—Raszler v. Raszler, 80 N.W.2d 
535. 

Pa.—Commonwealth v. Scholl, 39 A. 
2d 719, 166 Pa.Super. 136—Scholl 
V. Scholl, 35 A.2d 528, 154 Pa.Su- 
per. 57. 

Commonwealth v. Pierpoint, 18 
Pa.Di.st. & Co. 122, 48 Montg.Co. 
203—Commonwealth v. Dietrich, 11 
Pa.DiHt. & Co. 48,3, 25 Sch.Leg.Rec. 
212, 4.3 York Leg.Rec. 105. 

Tex.—Heeler v. Beeler, Civ.App., 218 
S.W. 553. 

19 C.J, p 221 note 44. 

Contempt 

Ju(lgm(>nt In favor of wife for tem¬ 
porary alimony pending action for 
divorce and alimony remains opera¬ 
tive, notwithstanding verdict and 
judgment denying permanent alimo¬ 
ny while exceptions to such judg¬ 
ment wore pending in .supreme court 
at least until trial judge dismissed 
pro<*eeding for contempt against hus¬ 
band for nonpayment of temporary 
alimony after verdict. 

Ga.—Aud v. Aud, 36 S.E.2d 198, 199 
Ga. 714. 

8.6 Ga.—Twilley v. Twilley, 24 S.E. 
2d 46, 196 Ga. 297. 

9. Cal.—Bx parto Ambrose, 14 P. 
33. 72 O. 398. 

Bernard v. Bernard, 179 P.2d 625, 
79 C.A.2d 363. 

9.5 Mich.—Trombley v. Trombley, 20 
N.W.2d 818, 313 Mich. 80. 



27A C.J.S. 

Dsctbb of scforTotioti as inteTlocuioTy, A. decree 
of separation has been considered to be only inter¬ 
locutory, since it does not dissolve the bonds of 
matrimony, and such a decree does not terminate or 
preclude an award of alimony pendente lite.i® 

Foreign divorce. Temporary alimony awarded 
in a proceeding in the state is terminated by a valid 
divorce decree rendered in another jurisdiction.i«-5 

(4) Effect on Alimony Past Due 

The authorities disagree as to the right to enforce 
an award of allnnony pendente lite after the termination 
of the divorce action. 

The termination of an allowance for the wife’s 
support, by the death of the parties or the termina¬ 
tion of the action, has been held not to affect past- 
due allowances but there is also authority to 
the contrary,12 and the view has been taken that the 
right to accrued installments under an order direct¬ 
ing the payment of alimony pendente lite is unen¬ 
forceable after final judgment in the divorce ac¬ 
tion unless the judgment saves the right to such 

payments.12.5 


DIVORCE §§ 210-212 

§ 211. Conditional Allowance 

In general, the allowance of temporary alimony should 
not be conditional. 

As a general rule, an order for temporary ali¬ 
mony should not be conditional,!^ although the rule 
does not seem to be inflexible.!^ 

§ 212. Amount of Allowance 

a. In general 

b. Adequacy or excessiveness 
a. In CreneraJ 

As a general rule, the amount of an allowance for 
temporary alimony is within the discretion of the court 
controlled by the needs of the wife, the husband’s ability 
to pay, and all the facts and circumstances of the par¬ 
ticular case. 

Whether an award of temporary alimony rests in 
the judicial discretion of the court or is a matter 
of right as discussed supra § 206, the amount of the 
allowance is within the discretion of the court,!5 


10. La.—Arnold v. Arnold, 172 So. 
172, 186 La. 323. 

Without detexmlnliLg whether a 
separation, decree Is Interlocutory, it 

does not dissolve marriage or termi¬ 
nate husband’s duty of support, so 
that an award of alimony pendente 
lite may be made in connection with 
separation decree and may run un¬ 
til there is a divorce. 

La.—Hillard v. Hillard, 73 So.2d 442, 
225 La. 507. 

10.5 Ga.~Meoks v. Meeks, 74 S.E,2d 
861, 209 Ga. 588. 

N.T.—Verl>cck v. Vorbeck, 65 N.T.S. 
2d 265, 187 Misc. 750. 

Solotoff V. Solotoif, 61 N.T.S.2d 
614. 

11. Cal.—^Douglas v. Superior Court 
In and For Los Angeles County, 
299 P.2d 285, 143 C.A.2d 17. 

Colo.—Corpus Juris Secundum cited 
itt Greer v. Greer, 130 P.2d 1060, 
1052, 10 Colo. 92. 

Oa.—Corpus Juris cited in Fauver v. 
Hcmperly, 173 S.B. 82, 84, 178 Ga. 
424. 

Md.—Kalben v. King, 172 A. 80, 166 
Md. 632. 

N.C.—Caldwell v. Caldwell, 128 S.B. 
329, 189 N.C. 806. 

R.I.—Grattago v. Superior Court, 100 
A. 86, 42 K.I. 616. 

19 C.J. p 221 note 61. 

Dismissal hy husband 
Past-due payments are not affect¬ 
ed by dismissal of divorce action by 
husband. 

Cal.—Bx parte Robbins, 299 P. 51. 
212 C. 534. 

12. Fla.—^I>uss V. Duss, 111 So. 382, 
92 Fla. 1081. 


N.J.—Kelly v. Kelly, 189 A. 665, 121 
N.J.Eq. 861. 

N.T.—In re Hudes* Estate. 219 N.T. 

S. 486, 128 Misc. 362. 

Wyo.—Holmes v. Holmes, 211 P.2d 
946, 956, 66 Wyo. 317. 

19 C.J. p 221 note 52. 

12.5 Minn.-—Trutnau v. Trutnau, 22 
N.W.2d 321, 221 Minn. 462—Rich¬ 
ardson V. Richardson, 15 N.W.2d 
127, 218 Minn. 42, 154 A.L.R. 526. 
Mo.—Woods V. Woods, 159 S.W.2d 
320, 236 Mo.App. 855. 

N.J.—Bomicolo v. Domicolo, 108 A. 
2d 206, 32 N.J.Super. 330. 
Enforcement proceedings institut¬ 
ed before final Judgment are not af¬ 
fected by entry of final Judgment in 
divorce action. 

N.T.—Mazer v. Mazer, 97 N.Y.S.2d 
69, 276 App.Div. 733, modified on 
other grounds 95 N.B.2d 823, 301 N. 

T. 774. 

13. N.T.—^Patterson v. Patterson, 38 
N.T.S. 637, 4 App.I>iv. 146. 

19 C.J. p 221 note 53. 

14. Pa,—Walker v. Walker, 167 A. 
446, 109 Pa.Super. 539. 

19 C.J. p 222 note 54. 

Willingness to abide by decree 
Where wife, who resided outside 
jurisdiction, indicated an unwilling¬ 
ness to abide by modification of di¬ 
vorce decree, husband would not be 
required to comply with modified de¬ 
cree requiring payment of support 
money until wife or someone for her 
should have executed a bond condi¬ 
tioned on compliance with terms of 
decree. 

Va.—^Kern v. Lindsey, 30 S.E.2d 707, 
182 Va. 775. 


15. Ala.—Ex parte Cowin, 179 So. 
194, 235 Ala. 329—^Ex parte Wat¬ 
son, 126 So. 669, 220 Ala. 409. 

Ark.—^Kearney v. Kearney, 274 S.W. 
2d 779, 224 Ark. 484—Gladfelter v. 
Gladfelter, 172 S.W.2d 246, 205 Ark. 
1019. 

Cal.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389. 

Burman v. Burman, 318 P.2d 61, 
165 C.A.2d 255—Whelan v. Whelan, 
197 P.2d 361, 87 C.A.2d 690—Thom¬ 
as V. Thomas, 153 P.2d 389, 66 C.A. 
2d 818—^Heck v. Heck, 147 P.2d 114, 
63 C.A.2d 477—Falk v. Falk, 120 
P.2d 724, 48 C.A.2d 780—Ryder v. 
Ryder, 37 P.2d 1069, 2 C.A.2d 426. 
Colo.—^Pheeters v. Pheeters, 287 P.2d 
959, 132 Colo. 312—Bieler v. Bieler, 
272 P.2d 636, 130 Colo. 17. 

Conn.—England v. England, 85 A.2d 
483, 138 Conn. 410. 

Ga.—^Moore v. Moore, 61 S.B.2d 500, 
207 Ga. 335—Williams v. Williams, 
67 S.B.2d 190, 206 Ga. 341—Cash 
V. Cash, 169 S.B. 311, 177 Ga. 47. 
Ill*—^Klelnschmidt v. Kleinschmidt, 
104 N.B.2d 343, 345 Ill.App. 608— 
Bateman v. Bateman, 85 N.B.2d 
196, 337 Ill.App. 7—Bush v. Bush, 
44 N.B.2d 767, 316 Ill.App. 295. 
Ind.—Rooney v. Rooney, 109 N.E.2d 
93, 231 Ind. 443—^Pry v. Pry, 75 N. 
E.2d 909, 225 Ind. 458. 

Ky*—^Brandenburg v. Brandenburg, 
65 S.W.2d 351, 246 Ky. 546. 

La.—^Butterworth v. Butterworth, 14 
So.2d 69, 203 La. 465. 

Minn.—^Hempel v. Hempel, 30 N.W. 

2d 594, 225 Minn. 287. 

Miss.—^Lowry v. Lowry, 90 So.2d 852 
—Pickering v. Pickering, 51 So.2fl 
740. 
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which is not reviewable unless abused.^® The 
amount allowed should be reasonable;^®-® the award 
should be for such amount as is reasonably neces¬ 
sary for the wife^s support^®-!® The amount al¬ 
lowed is, as a general rule, less than that allowed 
as permanent alimony,unless a necessity for an 
increase exists but where the award of tempo¬ 
rary alimony is intended to cover the expenses of 


the litigation, it may be larger than what would be 
awarded as permanent alimony.^®-® 

While no uniform rule can be announced for the 
guidance of the court in determining the amount of 
alimony pendente lite,i® its discretion is controlled 
by the needs of the wife, the husband's ability to 
pay, and all the circumstances of the particular 
case.2® Among the factors which have been 


Mo.—Padgett v. Padgett, App., 231 S. 
■W.2d 207. 

Neb.—Wolfe v. Wolfe, 12 N.W.2d 368, 
144 Neb. 66. 

N.T.—^Braunworth v. Braunworth, 33 
N.B.2d 68, 285 N.T. 151. 

Wimpfheizner v. Wimpfheimer, 
29 N.T.S.2d 102, 262 App.Div. 304. 

Conklin v. Conklin, 186 N.Y.S. 
191, modified on other grounds 188 
N.Y.S. 141, 196 App.Div. 607. 

N.C.—^Vaughan v. Vaughan, 190 S.E. 
492, 211 N.C. 354—Davidson v. Da¬ 
vidson, 127 S.E. 682, 189 N.C. 625. 
Pa.—^Kordich v. Kordich, 125 A.2d 
471, 182 Pa.Super. 132—Gangloff v. 
Gangloff, 63 A.2d 115, 163 Pa.Super. 
570—Commonwealth v. School, 39 
A.2d 719, 156 Pa.Super. 136—Con¬ 
way V. Conway, 39 A.2d 717, 156 Pa. 
Super. 189—Mather v. Mather, 18 
A.2d 492, 143 Pa.Super. 608—Brong 
V. Brong, 195 A. 439, 129 Pa.Super. 
224—Walker v. Walker, 167 A. 446, 
109 Pa.Super. 539—Meinel v. Mein- 
el, 167 A. 385, 109 Pa.Super, 159— 
White V. White, 161 A. 464, 106 Pa. 
Super. 85—^Kuehnle v. Kuehnle, 157 
A. 218, 103 Pa.Super. 415—^Ray v. 
Bay, 89 Pa.Super. 566. 

Konetzny v. Konetzny, 62 Pa. 
Dist. & Co. 684. 

Wakefield v. Wakefield, Com.Pl., 
53 Dauph.Co. 181—Marks v. Marks, 
Com.Pl., 48 Lanc.L.Bev. 357—^Wile 
V. Wile, Com.Pl., 72 Monlg.Co. 664 
—Bartos v. Bartos, 27 North.Co. 
66—Cillo V. Cillo, Com.Pl., 29 
Northumb.Leg.J. 67—^Marra v. Mar- 
ra, Com.Pl., 103 Pittsb.Leg.J. 438, 
affirmed 113 A.2d 320, 178 Pa.Super. 
102, adopted 118 A.2d 204, 383 Pa. 
226—^Frantz v. Frantz, 7 Sch.Reg. 
92. 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 363. 

19 C.J. p 222 note 66. 

‘^Necessary” 

Statute authorizing court to re¬ 
quire husband pending divorce action 
to pay any money “necessary'* to en¬ 
able wife to support herself and chil¬ 
dren and prosecute or defend the ac¬ 
tion uses the quoted word in the 
broadest sense, and what is neces¬ 
sary rests in the sound discretion of 
the trial court. 

Cal.—^Howton v. Howton, 124 P.2d 
837, 61 C.A.2d 323. 

AgxeemeiLt as to auoimt 

interlocutory order allowing ali¬ 
mony pending divorce suit was noti 


void because apparently entered by 
agreement. 

Tex.—Ex parte Guinn, 41 S.W.2d 219, 
121 Tex. 66. 

16. Ark.—^Kearney v. Kearney, 274 S. 
W.2d 779, 224 Ark. 484—Gladfelter 
V. Gladfelter, 172 S.W.2d 246, 206 
Ark. 1019. 

Cal.—Sweeley v. Sweeley, 170 P.2d 
469. 28 C.2d 389. 

Burman v. Burman, 318 P.2d 61, 
165 C.A.2d 265—Zall v. Zall, 270 
P.2d 48, 125 C.A.2d 151—Falk v. 
Falk, 120 P.2d 724, 48 C.A.2d 780. 
Colo.—^McPheeters v. McPheeters, 287 
P.2d 969, 132 Colo. 312—Bieler v. 
Bieler, 272 P.2d 636, 130 Colo. 17. 
Conn.—^England v. England, 85 A.2d 
483, 138 Conn. 410. 

D.C.—^Pedersen v. Pedersen, 107 F. 

2d 227, 71 APP.D.C. 26. 

Ill.—Bush V. Bush, 44 N.E.2d 767, 
316 I11.APP. 295. 

Ind.—^Rooney v, Booney, 109 N.B.2d 
93, 231 Ind. 443—^Pry v. Pry, 76 N. 
E.2d 909, 225 Ind. 468. 

La.—Hulett v. Gilbert, 181 So. 431, 
189 La. 877. 

Minn.—Hempel v. Hempel, 30 N.W.2d 
594, 225 Minn. 287. 

Miss.—Lowry v. Lowry, 90 So.2d 852 
—^Pickering v. Pickering, 61 So.2d 
740. 

Pa.—Kordich v. Kordich, 126 A.2d 
471, 182 Pa.Super. 132—GanglofC v. 
Gangloff, 63 A.2d 115, 163 Pa.Super. 
670—Conway v. Conway, 30 A.2d 
717, 156 Pa.Super. 189—Mather v. 
Mather, 18 A.2d 492, 143 Pa.Super. 
608—Lynn v. Lynn, 68 Pa.Super. 
324. 

W.Va.—Blackshere v. Blackshere, 161 
S.B. 27, 111 W.Va. 213. 

19 C.J. p 222 note 57. 

16.5 Pa.—Gangloff v. Gangloff, 63 
A.2d 115, 163 Pa.Super. 670. 

Griffiths v. Griffiths, Com.Pl., 28 
Erie Co. 60—Portzline v. Portzline, 
Com.Pl., 25 Northumb.Leg.J. 13. 
16.10 Cal.—Spreckels v. Spreckels, 
244 P.2d 917, 111 C.A.2d 529. 

Ky.—Ahrens v. Ahrens, 185 S.W.2d 
694, 299 Ky. 497. 

17. Cal.—Farrar v. Farrar, 188 P. 
289, 46 C.A. 684. 

19 O.J. p 222 note 58. 

18. Cal.—^Farrar v. Farrar, supra. 

18.5 Pa.—Commonwealth v. School, 
39 A.2d 719, 166 Pa.Super. 136. 

Award for counsel fees and expenses 
of litigation generally see infra § 
216 et seq. 


19. Idaho.—^Day v. Day, 96 P 431 
16 Idaho 107. 

19 C.J. p 222 note 59. 

There is no yardstick for measur¬ 
ing amount of temporary alimony 

to be awarded in particular case. 

Minn.—Hempel v. Hempel, 30 N.W.2d 
594, 225 Minn. 287. 

20 . Cal.—Sweeley v. Sweeley, 170 P. 
2d 469, 28 C.2d 389—Arnold v. Ar¬ 
nold, 12 P.2d 435, 215 C. 613. 

Burman v. Burman, 318 P.2d 61, 
155 C.A.2d 256—Spreckels v, 
Spreckels, 244 P.2d 917, 111 C.A.2d 
629—^Whelan v. Whelan, 197 P.2d 
361, 87 C.A.2d 690—Howton v. How- 
ton, 124 P.2d 837, 51 C.A.2d 323— 
Busch V. Busch, 278 P. 466, 99 C.A 
198. 

Colo.—McPheeters v. McPheeters, 287 
P.2d 959, 132 Colo. 312. 

Conn.—^England v. England, 86 A.2a 
483, 138 Conn. 410. 

Fla.—Clark v. Clark, 20 So.2d 900, 
166 Fla. 674. 

Ill.—Bush V. Bush, 44 N.B.2d 767, 
316 IlhApp. 295. 

Ind.—Rooney v. Rooney, 109 N.B.2d 
93, 231 Ind. 443. 

Ky.—Hicks V. Hicks, 290 S.W.2d 483 
—^Ahrens v. Ahrens, 185 S.W.2d 
694, 299 Ky. 497—Brandenburg v. 
Brandenburg, 55 S.W.2d 351, 246 
Ky. 546. 

La.—^Hillard v. Hillard. 73 So.2d 442, 
226 La. 607—Smith v. Smith, 47 
So.2d 32, 217 La. 646—Reichert v. 
Lloveras, 177 So. 669, 188 La. 447. 

Md.—Snyder v. Snyder, 150 A. 873, 
169 Md. 391. 

Minn.—Hempel v. Hempel, 30 N.W.2d 
594, 225 Minn. 287. 

Mo.—Padgct V. Padget, App., 231 Q. 
W.2d 207. 

N.Y.—Lydon v. Lydon, 272 N.Y.S. 
99, 242 App.Div. 636—Seitz v. 

Seitz, 183 N.Y.S. 79, 192 App.Div. 
924—Spatz v. Spatz, 178 N.Y.S. 
667, 389 App.Div, 438. 

N.D. —Oorpas Juris Seoundum. cited 
in Heller v. Heller, 81 N.W.2d 124, 
127. 

Pa.—Gangloff v. Gangloff, 63 A.2d 116, 
163 Pa.Super. 670—^Homier v. Hom¬ 
ier, 181 A. 840, 120 Pa.Super. 66— 
Ray V, Ray, 89 Pa.Super. 666. 

Hoffman v. Hoffman, 53 Pa.Dist. 
Sc Co. 467—Konetzny v. Konetzny, 
62 Pa.Dist. Sc Co. 584. 

Wakefield v. Wakefield, Com.PL, 
53 Dauph.Co. 181—Frey v. Frey, 
Com.Pl., 36 Erie Co. 26—^Mooney 
V. Mooney, Com.Pl., 1 Lebanon 121 
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enumerated or emphasized by the courts as matters 
to be considered in fixing the amount of the award 
are the character, situation, and surroundings of 
the parties; their respective properties, incomes, 
and earning abilities; their respective ages, health, 
and needs; the duration and character of the mar¬ 
riage and the cause of its termination; and the 
social status and manner of living of the parties.20.5 

Some cases hold that the amount of the award 
should be limited to the wife^s actual wants during 
the pendency of the suit,2i but it has been said that 
more than her mere wants may be provided for,22 


and that the allowance should not be limited to the 
wife's bare necessities,22.5 although the amount al¬ 
lowed should be moderate,^^ ^nd should not be so 
large as to place her in a better position than she 
was in before the suit was instituted.24 

However, the current tendency is to make the 
award sufl&cient to furnish the wife with means to 
support herself comfortably pending the litigation 
in accordance with the station of life to which she 
was accustomed prior to the commencement thereof 
or during the marriage,25 provided such standard 
was the free choice of the parties during such 


—Young V. Young, Com.Pl., 26 Leh. 
L.J. 377—Bareski v. Bareski, Com. 
PI., 37 Luz.Leg.Reg. 248--Bauer v. 
Bauer, Com.Pl., 36 Luz.Leg.Reg. 
392—Tobias v. Tobias, Com.Pl., 36 
Luz.Leg.Reg. 156—Brawner v. 
Brawner, Com.Pl., 36 Luz.Leg.Reg. 
108—Grirdauskas v. Girdauskas, 
Com.Pl., 36 Luz.Leg.Reg. 101— 
Thompson v. Thompson, Com.Pl., 
30 North. Co. 83—Bartos v. Bartos, 
27 North.Co. B5—Cillo v. Cillo, Com. 
PL, 29 Northumb.Leg.J. 67—Royce 
V. Royce, Com.Pl., 27 Northumb. 
Leg.J. 29. 

19 C.J. p 222 note 60. 

AUowanoe to hasbaiid 
In a wife’s suit for divorce, evi¬ 
dence showing that defendant was 
without property or means of sup¬ 
port and in poor health and with¬ 
out earning capacity is sufficient to 
sustain, under Code $ 3177, an al¬ 
lowance by the court to the husband 
of two hundred fifty dollars suit mon¬ 
ey and fifteen dollars per week pend¬ 
ing the action, to be paid by plaintiff. 
Iowa.—Lindsay v, Lindsay, 178 N.W. 

384, 189 Iowa 326. 

Controlling element 
Necessity of wife constitutes con¬ 
trolling element in determining 
amount of temporary alimony. 

Pa.—Gangloff v. Gangloff, 63 A.2d 
116, 163 Pa.Super. 570. 

Gross V. Gross, Com.Pl., 8 Bucks 
Co. 264—Portzline v, Portzline, 
Com.Pl., 26 Northumb.Leg.J. 13— 
Yeager v. Yeager, Com.Pl., 23 
Northumb.Leg.J. 152. 

Separation agreement may furnish 
a criterion for allowance of tempo¬ 
rary alimony. 

N.Y.—^Eisenbrock v. Bisenbrock, 175 
N.y.S. 67, 187 App.Div. 85. 
Subsequent eiroumstanoes 
Propriety of award of temporary 
alimony is not affected by subse¬ 
quent accident to husband affecting 
earning capacity. 

Ala.—Heaton v. Davis, 112 So. 756, 
216 Ala. 197. 

20.5 Cal.—Sweeley v. Sweeley, 170 
P.2d 469, 28 C.2d 389. 

Burman v. Burman, 318 P.2d 51, 
165 C.A.2d 256—Whelan v. Whelan, 


197 P.2d 361, 87 C.A.2d 690—How- 
ton V. Howton, 124 P.2d 837, 51 C.A. 
2d 323—^Palk v. Falk. 120 P.2d 724, 
48 C.A2d 780. 

Colo.—^MePheeters v, MePheeters, 287 
P.2d 959, 132 Colo. 312. 

Conn.—England v. England, 85 A.2d 
483, 138 Conn. 410. 

Ky-~“Hicks V. Hicks, 290 S.W.2d 483. 
Pa.—Gangloff v. Gangloff. 63 A.2d 115, 
163 Pa.Super. 670. 

Taxation 

(1) Federal income tax status of 
parties to wife's divorce suit should 
have been considered by court in ar¬ 
riving at amount of temporary ali¬ 
mony pendente lite awarded wife. 
S.C.—Simonds v. Simonds, 81 S.E.2d 

344, 225 S.C. 211. 

(2) Court, when fixing temporary 
alimony, should consider the fact 
that alimony under a permanent de¬ 
cree is an allowable deduction un¬ 
der federal income tax regulations, 
but that no such deduction is avail¬ 
able as to temporary alimony, and 
for such additional reason every ef¬ 
fort should be made to speed the trial 
of the main action. 

N.Y.—Yudell v. Yudell, 126 N.Y.S.2d 
163, 282 App.Div. 649. 

Earnings of children 
In determining what amount hus¬ 
band should be required to contribute 
to support of wife and children pend¬ 
ing divorce action, trial court, under 
statute authorizing it to make any 
reasonable order concerning the edu¬ 
cation of the children as might seem 
necessary or proper, could exclude 
earnings of minor children being 
used or saved for their education in 
computing amount available for 
maintenance of household. 

Cal.—^Howton v. Howton, 124 P.2d 
837, 51 C.A.2d 323. 

Bespeotive incomes and needs of 

parties should determine amount of 
temporary alimony. 

Cal.—Spreckels v. Spreckels, 244 P. 
2d 917, 111 C.A.2d 629—Whelan v. 
Whelan, 197 P.2d 361, 87 C.A.2d 690, 

Standard of living 
One of the principal elements on 
which an award of alimony should be 
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' based is the standard of living main¬ 
tained by the parties. 

N.Y.—^Patton V. Patton, 171 N.Y.S.2d 
636, 6 App.Div.2d 871. 

21. N.Y.—Germond v. Germond, 4 
Paige 643. 

19 C.J. p 223 note 61. 

Needs of wife as affecting whether or 
not award should be made see supra 
§ 208(5). 

22. N.Y.—^Leslie v. Leslie, 6 Abb. 
Pr.,N.S., 193. 

22.6 D.C.—^Pedersen v. Pedersen, 107 
P.2d 227, 71 App.D.C. 26. 

Minn.—^Hempel v. Hempel, 30 N.W. 

2d 594, 226 Minn. 287. 

N.Y.—Conklin v. Conklin, 186 N.Y.S. 
191, modified on other grounds 188 
N.Y.S. 141, 196 App.Div. 607. 

23. N.X—^Amos V. Amos, 4 N.J.Eq. 
171. 

19 C.J. p 223 note 63. 

24. Cal.—Sharon v. Sharon, 16 P. 
345, 75 C. 1. 

19 C.J. p 223 note 64. 

26. Cal.—Whelan v. Whelan, 197 P. 
2d 361, 87 C.A.2d 690—Falk v. Falk, 
120 P.2d 724, 48 C.A.2d 780. 

B.C.—^Pedersen v. Pedersen, 107 P.2d 
227, 71 APP.D.C. 26. 

Minn.—Hempel v. Hempel, 30 N.W.2d 
594, 225 Minn. 287. 

Mo.—^Batteiger v. Battelger, App., 161 
S.W.2d 557. 

N.Y.—Conklin v, Conklin, 186 N.Y.S. 
191, modified on other grounds 188 
N.Y.S. 141, 196 App.Div. 607. 
Ohio.—Stone v. Stone, 122 N.E.2d 
404, 98 Ohio App. 240. 

W.Va.—Blackshere v. Blackshere, 161 
S.B. 27, 111 W.Va. 213. 

19 C.J. p 223 note 65. 

Social positioB. 

Wife's needs should be measured by 
the social position in which the mar¬ 
riage placed her. 

Ky.—Ahrens v. Ahrens, 185 S.W.2d 
694, 299 Ky. 497. 

HiLdue curtailment of expenditures 
In estimating necessary expenses 
in application for alimony pendente 
lite, wife is not expected unduly to 
curtail her usual expenses or to de¬ 
prive herself of the necessities of 
life, but she is entitled to live in her 
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time,25.5 or in accordance with the status and finan¬ 
cial condition of the husband.25.i0 in a case where 
the husband had failed to maintain the family in 
accordance with his means, it was held that the 
standard of living to be provided by temporary ali¬ 
mony was that which the husband could afford and 
not the standard to which the wife was accus- 
tomed.25.i5 The allowance is not to be measured 
by the wife’s standard of living before the marriage 
.although the marriage was of brief duration and was 
between a man of great wealth and a woman of 
slight economic means.25.20 

An award of alimony pendente lite may not be 
used to enrich the wife out of the husband’s 
■estate,25.25 or for the purpose of making a property 
•division or transferring part of the husband’s estate 
to the wife.25.30 An award substantially in excess 
•of that required to maintain the wife at her ac¬ 
customed standard of living and based solely on the 
husband’s ability to pay is cxccssive.26.35 As far as 
temporary alimony is concerned, a wife is not en¬ 
titled to share in her husband’s income as such, but 
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is entitled to support on the basis of the established 
standard of living, if reasonable.25.40 The wife 
should not be placed in a better position by the 
award than she would be otherwise, nor should she 
be put in a worse one.25.45 

As already stated, the husband’s ability to pay is 
obviously a factor to be considered in fixing the 
amount of the award, and in determining the hus¬ 
band’s ability to pay, not only his income but his 
property of all kinds, both tangible and intangible, 
should be considered.25.50 Jt has been held that 
the husband’s financial status is material on the ques¬ 
tion of the amount of the award only on the matter 
of his ability to pay it.25.55 

The wife’s separate property, income, and earning 
capacity are considered, not only in determining 
whether need exists for an award of temporary ali¬ 
mony, and whether or not such an award should be 
made, as discussed supra § 208(5), but also in de¬ 
termining the amount of the award.25.60 The wife 
is required to mitigate her husband’s burden by 
cither her own financial means or her earning poten- 


customary manner according to her 
station in life. 

•Cal.—Palk V. Falk, 120 P.2d 724, 48 
C.A,2d 7S0. 

•25.5 Ohio.—Stone v. Stone, 122 N.E. 

2d 404, 98 Ohio App. 240. 

25.10 Minn.—Hcmpel v. Hempel, 30 
N.W.2d 594, 225 Minn. 287. 

‘25.15 Conn.—England v, England, 86 
A.2d 483, 138 Conn. 410. 

25.20 Minn.—Hempel v. Hempel, 30 
N.W.2d 694, 225 Minn. 287. 

25.25 Cal.—Shoplro v. Shopiro, App., 
153 r.2d 62. 

25.30 Ohio.—Stone v. Stone, App., 
122 N.E.2d 404. 

Pa.—GanglolT v. Oangloff, C3 A,2<1 
115, 1C3 Pa.Super. 670. 

25.35 Ohio.—Stone v. Stone, App., 
122 N.E.2d 404. 

25.40 N.Y.—Rorchard v. Borchard, 
171 N.y.S.2d 983, 6 A.n.2d 871 — 
HoarHt V. Hear.st, 159 N.Y.S.2d 753, 
3 A.D/2a 706, afllrmed 14C N.E.2d 
792, 3 N.Y.2d 967. 

25.45 Minn.—ICcmpi*! v. Hompol, 30 
N.W.2d 69-1, 226 Minn. 287. 

25.50 Minn,—Hempel v. Horn pel, su¬ 
pra. 

Husband’s ability to pay as affeclInK 
grant or refu.sal of award of tem¬ 
porary alimony see supra § 208(6), 

Husband’s xneaus 

Under .statute contemplating ali¬ 
mony pendente lite proportionr^d to 
hu.sband’s means, word “means” 
signifies any resources from which 
wants of life may be supplied, and 
Inclules money on hand or in bank, 


physical property or assets, and 
income therefrom or from any other 
source. 

La.—Bowaky v. Silvorman, 168 So. 

121, 184 La, 977. 

’^Available resources” 

It is proper to conaidt*r “available 
resources” of hu.sbnnd from which 
alimony might bo paid, the quoted 
term meaning either capacity to labor 
and earn or ownership of property. 
On.—Hannah v. Hannah, 11 S.E.2d 
779, 191 Ga. 134. 

Gross aud net income 
Where husband admitted gro.sa In¬ 
come of forty thousand dollars but 
claimed deductions of thirty thou¬ 
sand dollars, wife was entitled to one 
hundred dollars per week temporary 
alimony. 

N.Y.—Schleman v. Schieman, 155 N. 
Y.S.2d 680, 

Veteran’s compensation payments 

are to bo included in dt*terminlng 
hu.st)and’s rosourct's for purpo.so uf 
fixing temponiry alimony. 

Ga.—Hannah v. Hannah, 11 S.K2d 
779, 191 Oa. 134. 

Besignation from ooxporate position 
Court, in fixing alimony, was nt>t 
required to consider incoma whi<'h 
husband had lost by resigning hi.s 
position with corporation to deprive 
his family of additional ruvenue.s, but 
the needs of the wife and children 
and the husband’s Income were the 
decisive factors. 

La.—Butterworth v. Butterworth, 14 
So.2d 59, 203 La. 465. 

Debts 

Husband’s first duty was to hl.s 
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family, and, therefore, fact that he 
\va.s indebted to trust from which he 
received income would not prevent 
him from being required to pay tem¬ 
porary support money in accordance 
with dt‘croc in divorce suit. 

N.D.—Heller v. Heller, 81 N.W.2d 
124. 

25.55 Pal.—CJhiyoko Ikuta v. Shunji 
K. Ikuta, 218 l\2d 868, 97 C.A.2d 
783. 

25.60 Cal.—^Dietrich v. Dietrich, 261 
P.2d 269, 41 0.2d 493, certiorari 
denied 74 S.Ct. 378, 346 U.S. 938, 
98 L.Ed. 426. 

N.Y—Judd V. Judd, 69 N.T.S.2d 680. 
U.I.—Jennings v. Jennings, 79 A.2d 
920, 78 11.1. 139. 

S.C.—Kimonds v. Simonds, 81 S.E.2d 
341, 225 S.C. 211. 

Wife employed 

(1) Where wife was steadily em¬ 
ploy t‘d at one hundred fifteen dollars 
P**r month and lived in home pur- 
chast'd and furnished by the husband, 
the action of the trial court in order¬ 
ing husband to pay ton dollars per 
w*u*k for support of wife pending de¬ 
termination of the divorce suit was 
an abuse of discretion. 

Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

(2) Where husband received yearly 
Income of live thou.sand three hun¬ 
dred dollars and wife received yearly 
im*om(» of two thousand dollars, wife 
was awarded one hundred fifty dol¬ 
lars a month. 

N.D.—Heller v. Heller, 81 N.W.2d 
124. 
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tial or both.25-66 An award of temporary alimony 
should be computed on the basis of “net need,” or 
the wife’s actual financial requirements, less her 
current assets and earning potential, in relation 
to her husband’s capacity to pay.25.70 

The fact that the husband furnishes a home or 
living quarters for the wife is to be taken into ac¬ 
count in fixing the award of temporary alimony.26.75 
Consideration also should be given to any circum¬ 
stances increasing the wife’s expenses during the 
progress of the suit beyond that which they would 
ordinarily be,2e and the allowance should also in¬ 
clude court costs, reasonable attorney’s fees, and 
necessary expenses to enable the wife to conduct her 
case in an efiScient manner.27 

The best protection to the parties against unfair¬ 
ness in the allowance of temporary alimony is a 
speedy determination of the divorce action,27.5 and 
alimony should be fixed at an amount which will 
not encourage delay in the determination of the ac- 

tion.27.10 

Support of children. It has been held that the 
award should provide, as far as practical, for all 
of the requirements of the wife and the children.27.i6 
Where the wife is pregnant, the court may provide 
for the payment of reasonable hospital and medical 
bills in connection with the delivery of the child.27.20 
The right of the wife to support pending suit em¬ 
braces a provision for the maintenance of herself 
and such children as are dependent on her,28 in- 
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eluding the expense of an ordinary education for 
such children,2 9 and something, however small, to 
spend on them to satisfy her motherly love,2<^ but 
will not be extended against the opposition or with¬ 
out the acquiescence of the husband to include the 
professional training of a grown son in the wife’s 
custody nor will the court ordinarily compel 
the husband to pay his wife an 3 d:hing for the support 
and maintenance of a child, where the husband is 
willing to take the child and the wife retains it 
against his consent and protest .22 The court may 
consider the wife’s obligation to support children by 
an earlier marriage,22.5 although there is authority 
for the view that the court will not compel the hus¬ 
band to bear the expense of educating and maintain¬ 
ing children by a former marriage .22 

The custody and support of children are discussed 
generally infra § 303 et seq. 

b. Adequacy or Excessiveness 

Under the facts and circumstances of particular cases, 
the amounts awarded as alimony pendente llte have been 
held to be Inadequate, proper, or excessive. 

There is no mathematical formula for determining 
the amount of temporary alimony, 22.50 and, as stated 
supra subdivision a of this section, the amount of 
temporary alimony depends on the particular facts 
of each case. Nevertheless, the allowance may be 
fixed on the basis of a proportion of the income of 
the husband or the joint incomes of the husband and 
wife;24 and it is sometimes stated that the award 


25.65 N.Y.—Palmier! v. Palmier!, 168 
N.Y.S.Sd 48, 8 Mlsc.2d 396. 

26.70 N.Y.—Palmier! v. Palmier!, 
supra. 

25.75 N.Y.—Gelardi v, Gelardi, 127 
N.Y.S.2d 802, 205 Misc. 348— 

Spletzer v. Spletzer, 110 N.Y.S.2d 
236, 200 Misc. 614. 

Appelbaum v. Appelbaum, 81 N. 
Y.8.2d 680, modiiled on other 

grounds 77 N.Y.S.2d 434, 273 App. 
Div. 911, 9G6. 

S.C.—Simonds v. Simonds, 81 S.E.2d 
344, 225 S.C. 211. 

26. Colo.—Cairns v. Cairns, 68 P. 
233, 29 Colo. 260, 93 Am.S.R. 55. 

19 C.J. p 223 note 66. 

27. Okl.—Gundry v. Gundry, 08 P. 
609, 11 Okl. 423. 

Counsel fees and expenses generally 
see infra § 216 et seq. 

27.5 N.Y.—Leonard v. Leonard, 151 
N.Y.S.2d 398, 1 A.D.2d 981, order 
amended 163 N.Y.S.2d 691, 2 A.D. 
2d 692—Bleiman v. Bleiman, 69 N. 
Y.S.2d 369, 272 App.Div. 760. 

27.10 N.Y.—Yudell v. Yudell, 126 N. 
Y.S.2d 163, 282 App.Div. 649—Blei¬ 
man V. Bleiman, 69 N.Y.S.2d 369, 
272 App.Div. 760. i 


Pa.—GanglolC v. Gangloff, 63 A.2d 
115, 163 Pa,Super. 570. 

Prey v. Prey, Com.Pl., 36 Erie 
Co. 25. 

27.15 N.Y.—Brody v. Brody, 163 N. 
Y.S.2d 26, 3 A.D.2d 992, reargument 
denied 166 N.Y.S.2d 448, 4 A.D.2d 
744. 

27.20 N.Y.—Schenck v. Schenck, 101 
N.Y,S.2d 829, 278 App.Div. 627. 

28. La.—Bowsky v. Silverman, 168 
So. 121, 184 La. 977. 

Md.—Hood v. Hood, 113 A. 895, 138 
Md. 355, 16 A.L.R. 774. 

19 C.J. p 223 note 68. 

Extraordinary expenses 

On motion for alimony and sup¬ 
port of child pending appeal in di¬ 
vorce proceeding, only normal, usual, 
and average expenses can properly 
be determined, ordinarily, and the 
motion does not contemplate expens¬ 
es incurred on account of severe, un¬ 
foreseen, protracted, and near fatal 
illness of child. 

Miss.—^Russell v. Russell, 164 So. 881, 
170 Miss. 364. 


A. 904, 68 N.J.Eq. 570, 45 L.R.A. 
842. 

30. Ky.—Kelly v. Kelly, 200 S.W. 
925, 179 Ky. 686. 

31. N.J.—Streltwolf v. Streitwolf, 
43 A. 904, 58 N.J.Eq. 570, 45 L.R.A. 
842. 

32. Pa.—^Bloom v. Bloom, 17 Pa.Co. 
478. 

32.5 Wash.—^Luithle v. Luithle, 161 
P.2d 162, 23 Wash.2d 494. 

XiOss of social security 
Pact that widow on remarriage 
permanently relinquished social se¬ 
curity allowance was an Important 
factor to be considered by court in 
allowing temporary alimony in di¬ 
vorce action. 

Wash.—^Luithle v. Luithle, supra. 

33. Eng.—Grafton v. Grafton, 27 L. 
T.Rep.,N.S., 768. 

33.50 Ga.—-Williams v. Williams, 67 
S.E.2d 190, 206 Ga. 341. 

Ky.—^Hicks v. Hicks, 290 S.W.2d 483. 

34. Wis.—^Williams v. Williams, 29 
Wis. 517. 

19 C.J. p 223 note 76. 


29. N.J.—Streitwolf v. Streitwolf, 43 
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should be fixed at or should not exceed a third of 
the husband’s income, but such proportion is sub¬ 
ject to variation with the circumstances of the par¬ 
ties and of the particular case.^® Generally, how¬ 
ever, the allowance is made without effort to de¬ 
termine any fixed proportion of the husband’s prop¬ 
erty and income.36 It has been held that a stat¬ 
ute providing that permanent alimony shall not ex- 
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ceed a third of the husband’s income does not limit 
an award for temporary alimony.3®-5 

In particular cases, the amounts awarded were 
held to be inadequate,^^ while under the particular 
facts and circumstances of other cases the amounts 
awarded as temporary alimony were held to be 
adequate.38 In other cases the amounts awarded as 
alimony pendente lite were held to be proper,39 qj 


34.5 La.—^Abrams v. Rosenthal, 96 1 
So. 32, 153 La. 459. 

Pa.—-Kordich v. Kordich, 125 A.2d 
471, 182 Pa.Super. 132—Gangloff v. 
GanglofC, 63 A.2d 115, 163 Pa.Su¬ 
per. 570—Gould V. Gould, 95 Pa. 
Super. 387—^Lynn v. Lynn, 68 Pa. 
Super. 324. 

Simpson v. Simpson, 3 Pa.Dist. 
& Co.2d 660. 

19 C.J. p 223 note 76 [d]. 

35. Ky.—^Rosenberger v. Rosenberg- 
er, 150 S.W. 1023, 150 Ky. 803. 

19 C.J. p 224 note 77. 

36. Ill.—^Harding v. Harding, 32 N. 
E. 206, 144 Ill. 588, 21 L.R.A. 310. 

19 C.J. p 224 note 81. 

36.5 La.—Abrams v. Rosenthal, 92 
So. 567, 151 La. 987. 

Statutory proulsious 
The allowance of alimony, pend¬ 
ing a suit for separation is not con¬ 
trolled by Civ.Code art 160, provid¬ 
ing that alimony in suits for divorce 
shall not exceed one third of the 
husband’s income, but by art 148, 
providing that, if the wife has not 
sufficient income for her mainte¬ 
nance, the Judge shall allow her a 
sum for support proportioned to the 
husband’s means. 

La.—^Abrams v. Rosenthal, supra. 

Slightly less than, half husband’s 
Inoome was not excessive for support 
of wife and two minor children; 
where husband’s net income was 
thirteen thousand four hundred twen¬ 
ty dollars, allowance of five hundred 
fifty dollars per month was reasona¬ 
ble. 

La.—^Butterworth v. Butterworth, 14 
So.2d 59, 203 La. 465. 

Alimony In excess of two thirds of 
husband’s income was excessive; 
award of five hundred fifty dollars 
per month for support of wife and 
two minor children was excessive 
where husband's income was nine 
thousand six hundred dollars per 
year. 

La.—^Butterworth v. Butterworth, su¬ 
pra. 

37. Minn.—Corpus Juris Secundum 
cited in Hempel v. Hempel, 30 N. 
W.2d 594, 598, 225 Minn. 287. 

N.T.—Brody v. Brody, 163 N.T.S. 
2d 46, 3 A.D.2d 992, reargument 
denied 165 3Sr.Y.S.2d 448, 4 A.D.2d 
744. 

19 C.J. p 224 note 82. 


Partitcnlar amounts 

(1) $850 per month, and increased 
to $1,000 per month. 

N.T.—Tibbetts v. Tibbetts. 243 N.T. 
S. 217, 230 App.Div. 66. 

(2) $75 per month, and increased 
to $150. 

Mo.—Miles ▼. Miles, App., 54 S.W.2d 
741, 

(3) $250 a week, and increased to 

St ’WAoIr 

Isr.T.— Brody v. Brody. 163 N.Y.S.2d 
46, 3 A.D.2d 992, reargument de¬ 
nied 165 N.Y.S.2d 448, 4 A.D.2d 
744. 

(4) $32 per week, and increased to 
$50. 

Hev.—^McLaughlin V. McLaughlin, 228 
P. 305, 48 Nev. 153. 

38. Particular amounts 

(1) $500 per month. 

Cal.—Zall V. Zall, 270 P.2d 48, 125 
C.A.2d 151. 

(2) $350 per month in view of 
wife’s substantial income resourc(‘S. 
Cal.—Chiyoko Ikuta v. Shunjl K. 

Ikuta, 218 P.2d 858, 97 C.A.2d 783. 

(3) $250 a month. 

Mich.—Match v. Match, 274 N.Y.S. 
625, 242 App.Div. 782. 

(4) $150 a month. 

Cal.—^Burman v. Burman, 318 P.2d 
61, 165 C.A.2d 255. 

(5) $100 a month, where wife had 
earnings of $45 per week. 

La.—Richards v. Garth, 65 So.2d 109,, 
223 La. 117. » 

(6) $50 a month. 

Mo.—Whitwell v. Whitwell, 300 S.W. 
455, 318 Mo. 476. 

(7) $25 monthly. 

La.—Hinton v. Terwilliger, 144 So. 
486, 176 La. 761. 

(8) $20 per month. 

Mo,—Batteiger v. Batteiger, App., 151 
S.W.2d 657. 

(9) $19.85 a week. 

La.—Cotton v. Wright, 180 So. 487, 
189 La. 686. 

(10) $15 per week. 

La.—French v. Wolf, 160 So. 396, 181 
La. 733. 

(11) $5 per week where wife was 
living with parents and husband was 
making twenty-five dollars per week 
and was retiring debts of the com¬ 
munity. 

La.—Tomasella v. Spano, 9 So.2d 466, 
201 La. 72. 
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36. N.Y.—^Hittman v. Hittman, 30 N. 

Y.S.2d 606, 262 App.Div. 1043. 

S.C.—^Poliakoff v. Poliakoff, 70 SE 
2d 625, 221 S.C. 391. 

Tenn.—Rutledge v. Rutledge, 268 S 
W.2d 343, 196 Tenn. 665. 

Particular amounts 

(1) $7,500 a month. 

N.Y.—Stillman v. Stillman, 187 N.Y. 
S. 383, 115 Misc. 106. 

(2) $400 per month. 

Ark.—Kearney v. Kearney, 274 S.W. 
2d 779, 224 Ark. 484. 

(3) $300 per month as temporary 
alimony and support for minor child. 
Ohio.—^Willson v. Willson, 14 Ohio 

Supp. 92. 

(4) $225 per month. 

Md.—^Daiger v. Daiger, 140 A, 717, 
154 Md. 501. 

(5) $150 per month. 

Ind.—Rooney v. Rooney, 109 N.E.2d 
93, 231 Ind. 443. 

(6) $125 monthly. 

IjO.—B owsky v. Silverman, 168 So. 
121, 184 La. 977. 

N.Y.—Dolan v. Dolan, 66 N.Y.S.2d 70, 
271 App.Div. 851, affirmed 72 N.E. 
2d 603, 296 N.Y. 860. 

(7) $100 a month. 

Pa.—^Evans v. Evans, 60 Pa.Dist & 
Co. 256. 

(8) $75 per month. 

Ala.—I’hillips v. Phillips, 129 So. 3, 
221 Ala. 455. 

N.D.—Hodous V. Hodous, 36 N.W.2d 
554, 76 N.D. 392, 12 L.R.2d 1051. 

(9) $50 per month. 

Ala.—^Windham v. Windham, 174 So. 
500, 234 Ala. 309. 

Cal.—Kndollo v. Kadello, 29 P.2d 171, 
220 C. 1. 

Colo.—Miller r. Miller, 247 P. 567, 
79 Colo. 609. 

Mo.—Gibson v. Gibson, App., 16 S.W. 
2d 646. 

Pa.—Ray v. Ray, 89 Pa.Super. 566. 

(10) $45 per month. 

La.—Gann v, Pflueger, 195 So. 345, 
194 La. 885. 

(11) $40 per month. 

Ala.—Sills V. Sills, 19 So.2d 621, 246 
Ala. 165. 

La,—Demerell v. Gerlinger, 167 So. 
760, 184 La. 847—Switzer v. Elmer, 
144 So. 432, 175 La. 724. 

(12) $30 per month for support of 
children aged ten, eight and six, and 
$15 monthly alimony for herself, and 

I $150 attorneys' fees. 
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at least, the amounts allowed were held to be not | excessive,while in still other cases the amounts 


Mo.—Bevier v. Bevier, App., 132 S. 
W.2d 1044. 

(13) $25 per month. 

Ala.— Heaton v. Davis, 112 So. 756, 
216 Ala. 197. 

(14) $20 monthly temporary alimo¬ 
ny and $30 monthly for support of 
child. 

Ala.—Ex parte Harris, 152 So. 449, 
228 Ala. 88. 

(15) $15 monthly and $50 attor¬ 
ney’s fee. 

Miss.—Stirgus v. Stirgus, 160 So. 285, 
172 Miss. 337. 

(16) $10 per month. 

Ga.—Caswell v. Caswell, 177 S.E. 
247, 179 Ga. 676. 

(17) $200 per week. 

N.T.—De Belxcdon v. De Beixedon, 
104 N.T.S.2d 1, 278 App.Div. 759. 

Mabson v. Mabson, 223 N.Y.S. 
789, 130 Misc. 248, reversed on oth¬ 
er grounds 224 N.Y.S. 844, 221 App. 
Div. 844. 

Conklin v. Conklin, 186 N.Y.S. 
191, modilied on other grounds 188 
N.Y.S. 141, 196 App.Div. 607. 

(18) $125 per week. 

N.Y.—Hopkins v. Hopkins, 63 N.Y.S. 
2d 650, appeal dismissed 74 N.Y.S. 
2d 917. 

(19) $100 per week. 

Fla.—Landy v. Dandy, 62 So.2d 707 
—Garfield v. Garfield, 68 So.2d 166. 

(20) $75 per week. 

N.Y.—Pickard v. Pickard, 99 N.Y.S. 
2d 859. 

(21) $50 per week commencing on 
date of notice of her motion therefor. 
N.Y.—Solomon v. Solomon, 4 N.Y.S. 

2d 205, 254 App.Div. 759. 

(22) $45 per week. 

N.Y.—Maloney v. Maloney, 61 N.Y.S. 
2d 4. 

(23) $35 per week. 

N.T.—Hodos V. Plodes, 143 N.Y.S.2d 
101, 286 App.Div. 944. 

Conklin v. Conklin, 39 N.Y.S.2d 
826, 179 Misc. 766, affirmed 48 N. 
Y.S.2d 333, 267 App.Div. 919. 

(24) $25 a week, and counsel foes 
of $150 were reasonable. 

N.Y.—Farrier v. Farrier. 13 N.Y.S.2d 
93, 267 App.Div. 970. 

(26) $20 per week. 

Md.—Dunn v. Dunn, 29 A.2d 664, 181 
Md. 665. 

(26) $16.66 per week. 

La.—New v. New, 173 So. 748, 186 La. 
1017. 

(27) $15.00 a week. 

Pa.—Kuehnle v, Kuehnle, 167 A. 218, 
103 Pa.Super. 416. 

(28) $7 per week where husband 
earned $65 a week. 

N.Y.—Commerford v, Commerford, 
64 N.Y.S.2d 663. 

(29) Where wife needed $60 per 
month to live during pendency of 

27A C.J.S.—59 


separation suit in same style as she 
lived prior to separation, but where 
husband’s net monthly income was 
only $43.80, maximum amount which 
husband could be reQuired to pay 
was $40 per month, notwithstanding 
he owned stocks worth $500 and real¬ 
ty worth approximately $5,000, but 
mortgaged for $2,000. 

La.—^Reichert v. Lloveras, 177 So. 
569, 188 La. 447. 

40. Wash.—Luithle v. Luithle, 161 
P.2d 162, 23 Wash.2d 494. 

19 C.J. p 224 note 83. 

Paitlcnlar amounts 

(1) $1,000 per month. 

Cal.—Busch V. Busch, 278 P. 456, 99 
C.A. 198. 

(2) $750 per month. 

Minn.—^Hempel v. Hempel, 30 N.W.2d 
594, 225 Minn. 287. 

(3) $500 per month. 

Conn.—England v. England, 85 A.2d 
483, 138 Conn. 410. 

. (4) $400 per month. 

Ark.—^Kearney v. Kearney, 274 S.W. 

2d 779, 224 Ark. 484. 

Cal.—^Westphal v. Westphal, 10 P.2d 
119, 122 C.A. 379. 

(5) $300 per month. 

Ga.—Moss V. Moss, 86 S.E.2d 431, 200 
Ga. 8—Smith v. Smith, 133 S.B. 842, 
162 Ga. 349. 

Md.—^Prance v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306. 

(6) $250 per month. 

Cal.—Heck v. Heck, 147 P.2d 114, 63 
C.A.2d 477. 

(7) $200 per month. 

Ark.—Wood v. Wood, 216 S.W. 681, 
140 Ark. 361. 

Md.—^Wygodaky v. Wygodsky, 106 
A. 698, 134 Md. 344. 

(8) $176 per month. 

Ga.—Statham v. Statham, 187 S.E. 17, 
182 Ga. 806. 

(9) $170 per month where hus¬ 
band’s income was $6,000 a year. 

La.—^Kaighen v. Kaighen, 85 So.2d 46, 
229 La. 101. 

(10) $125 per month. 

Ky.—Coffee v. Coffee, 247 S.W.2d 501. 
Mo.—Methudy v. Methudy, App., 238 
S,W. 668. 

(11) $100 per month. 

Ga.—Childs v. Childs, 45 S.B.2d 418, 
203 Ga. 9. 

Mo,—Hill V. Hill, App., 236 S.W.2d 
394—O’Hern v. O’Hern, 228 S.W. 
533, 206 Mo.App. 651. 

S.D.—Hesnard v. Hesnard, 187 N.W. 
162, 45 S.D. 285. 

(12) $85 per month. 

La.—Brown v. Brown, 109 So. 398, 
161 La, 716. 

(13) $80 per month. 

Ala.—State v. Locke, 93 So. 876, 208 
Ala. 169. 


Mo.—^Hopkins v. Hopkins, App., 260 
S.W.2d 833. 

(14) $75 a month. 

Cal.—^Howton v. Howton, 124 P.2d 
837, 61 C.A.2d 323. 

(15) $60 monthly. 

Ga.—Brown v. Brown, 151 S.B. 14, 
169 Ga. 580. 

Mo.—Ascher v. Ascher, 216 S.W. 676, 
202 MoA.pp. 622. 

(16) $50 per month. 

La.—^Williams v. Spivy, 169 So. 347, 
185 La. 304. 

(17) $40 per month. 

Ga.—Braswell v. Braswell, 32 SE.2d 
778, 198 Ga. 753—Hobbs v. Hobbs, 
123 S.E. 891, 158 Ga. 571. 

Ind.—Pry v. Pry, 76 N.B.2d 909, 225 
Ind. 458. 

(18) $30 per month. 

Ga.—Waller v. Waller, 128 S.E. 905. 
160 Ga. 685—Jansen v. Jansen, 128 
S.E. 902, 160 Ga. 618. 

(19) $25 per month temporary ali¬ 
mony for support of two minor chil¬ 
dren, and $50 attorney's fees, paya¬ 
ble at rate of $10 per month. 

Ga.—Hall v. Hall, 195 S.B. 731, 185 

Ga. 502. 

(20) $20 a month. 

Ga.—Griffith v. Griffith, 107 S.B. 485, 
151 Ga. 411. 

(21) $16 per month. 

La.—Kemp v. Kemp, 81 So. 221, 144 
La. 671. 

(22) $12 monthly. 

Ga.—^Moody v. Moody, 19 S.E.2d 504, 
193 Ga. 699—Snider v. Snider. 186 
S.E. 562, 182 Ga. 592. 

(23) $85 per week. 

N.Y.—Leonard v. Leonard, 161 N.Y. 
S.2d 398, 1 A.D.2d 981, order 

amended 163 N.Y.S.2d 591, 2 A.D.2d 
692. 

(24) $55 per week. 

Colo.—^Bieler v. Bieler, 272 P.2d 636, 
130 Colo. 19. 

• 

(25) $60 per week. 

Pa.—^Rosenberg v. Rosenberg, 60 A.2d 
350, 163 Pa.Super. 138. 

(26) $40 per week. 

N.Y.—Schenck v. Schenck, 101 N.Y. 
S.2d 829, 278 App.Div. 627. 

(27) $10 weekly. 

Ga.—Lybrand v. Lybrand, 49 S.B.2d 
515, 204 Ga. 312. 

La—Biri v. Biri, 143 So. 67, 175 La. 
229. 

(28) $5 weekly. 

La.—Rhodes v. Rhodes, 141 So. 453, 
174 La. 760. 

Pa.—Shapiro v. Shapiro, 163 A 40, 
107 Pa.Super. 266. 

(29) $4 per week where husband 
admitted earning an average of $13 
per week. 

Ga.—^Long v. Long, 18 S.E.2d 349, 
191 Ga. 606. 
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§§ 212-213 DIVORCE 

awarded were held to be excessive.^^ 

§ 213. Modification of Allowance 

An award of alimony pendente llte remains subject 
to the discretion of the court which may modify it from 
time to time, increasing or diminishing it as the cir¬ 
cumstances of the case may require. 


27A C.J.S. 

An order for alimony pendente lite remains sub¬ 
ject to the discretion of the court which rendered 
it;4i.50 and the court may in its discretion increase 
or diminish an allowance for temporary alimony 
from time to time as the circumstances of the case 
may require,^2 notwithstanding the order was based 


(30) $3 weekly. 

Ga.—^Houston v. Houston, 197 S.B. 
237, 186 Ga. 140—Davis v. Davis, 
194 S.E. 175, 185 Ga. 64. 

41. Fla.—Clark v. Clark, 20 So.2d 
900. 165 Fla. 574. 

N.T.—Patton v. Patton, 171 N.T.S.2d 
536, 5 A.D.2d 860—Winter v. Win¬ 
ter, 146 lSr.T.S.2d 667, 286 App.Dlv. 
1079. 

Pa.—Gitdauskas v. Girdauskas, Com. 
PI., 36 Liuz.Leg.Reff. 101—^Newton 

V. Newton, Com.Pl., 34 Luz.Leff. 
Reff. 298. 

19 C.J. p 226 note 84. 

FarticTilar amonnts 

(1) $24,000 a year. 

Ohio.—Stone v. Stone, App., 122 N. 
E.2d 404. 

(2) $500 a month, reduced to $100 
a week. 

N.T.—Tee v. Tee Ka Chay, 97 N.Y.S. 
2d 325, 277 App.Div. 782. 

(3) $200 a month, reduced to $150 
a month. 

N.D.—Heller v. Heller, 81 N.W.2d 
124. 

(4) $250 per month where income 
of husband was $350 per month. 
Ga.—Williams v. Williams, 57 S.E. 

2d 190, 206 Ga. 341. 

<5) $100 per month. 

N.C.—Davidson v. Davidson, 127 S.E. 
682, 189 N.C. 626. 

(6) $100 per month, reduced to $75. 
Ky.—Blackburn v. Blackburn, 247 S. 

W. 1111, 198 Ky. 12. 

(7) $250 a week was excessive by 

$ 100 . 

N.Y.—^Arffuimbau v. Arffulmbau, 30 
N.Y.S.2d 948, 263 App.Div. 737. 

(8) $225 a week, reduced to $150 a 
week. 

N.Y.—Landesman v. Landesman, 152 
N.Y.S.2d 107, 1 A.D.2d 1034. 

(9) $200 per week, reduced to $125 
per week. 

N.Y.—Persky v. Persky, 77 N.Y.S.2d 
445, 273 App.Div. 914. 

(10) $100 per week, reduced to 
$200 per month. 

N.Y.—Lynn v. Lynn, 68 Pa.Super. 
324. 

(11) $75 per week. 

N.J.—Sotield v. Solleld, 66 A.2d 460, 
4 N.J.Super. 121. 

N.Y.—Capalone v. Capalone, 147 N.Y. 
S.2d 647, 1 A.D.2d 776—Goodman v. 
Goodman, 139 N.Y.S.2d 378, 285 
App.Div. 1052—Garber v. Garber, 
128 N.Y.S.2d 223, 283 App.Div. 795 
—Costa v. Costa, 65 N.Y.S.2d 85,^ 


271 App.Div. 794—Chesebrouffh v. 
Chesebrouffh, 14 N.Y.S.2d 933, 258 
App.Div. 733. 

(12) $60 per week, reduced to $50. 
N.Y.—^Kotzbauer v. Kotzbauer, 127 

N.Y.S.2d 614, 283 App.Div. 739— 
Pennock v. Pennock, 93 N.Y.S.2d 
380, 276 App.Div. 846. 

(13) $50 per week, reduced to $30 
weekly. 

La.—Pearlstine v. Mattes, 147 So. 363, 
177 La. 7. 

N.Y.—Hodas v. Hodas, 146 N.Y.S.2d 
40, 286 App.Div. 1027—Sklar v. 
Sklar, 291 N.Y.S. 851, 249 App.Div. 
198. 

(14) $50 per week, reduced to $25 
per week. 

N.Y.—Couch V. Couch, 127 N.Y.S.2d 
507, 283 APP.Div. 748. 

(16) Where husband’s take home 
pay was $48 per week, alimony award 
of $35 per week was unwarranted, 
and was reduced to $17.50 a week. 
N.Y.—Zollo V. Zollo, 151 N.Y.S.2d 397, 
1 A.D.2d 983, reargument and ap¬ 
peal denied 152 N.Y.S.2d 447, 1 A.D. 
2d 1028. 

(16) $25 a week, reduced to $18 a 
week. 

Pa.—Fares v. Fares, 71 Pa.Dlst. & Co. 
569. 

(17) $500, reduced to $300. 

Mo.—^Welday v. Welday, App., 232 S. 
W. 1045. 

41.50 Ga.—Swinson v. Swinson, 78 S. 
E.2d 25, 210 Ga. 110—Golden v. 
Golden, 76 S.E.2d 697, 200 Ga. 915 
—Moss v. Moss, 26 S.E.2d 628, 106 
Ga. 340. 

Kan.—^Edwards v. Edwards, 324 P.2d 
150, 182 Kan. 737. 

La.—Miller v. Miller, 20 So.2d 410, 
207 La. 43—Colby v. Colby, 7 So. 
2d 024, 200 La. 321. 

N.J.—Schwartz v, Schwartz, 108 A. 

2d 486, 32 N.J.Supor. 430. 

N.Y.—Buvinger v. Buvinger, 39 N.Y, 
S.2d 197, 179 Mlsc. 703. 

Ohio.—^Bnglund v. England, 110 N.E. 

2d 35, 92 Ohio App. 527. 

Ignorance of the law 
Motion to modify temporary ali¬ 
mony decree based on ground that 
plaintiff in error was Ignorant of law 
requiring him to comply with order 
awarding temporary alimony during 
pendency of motion for new trial lllod 
by him in divorce ea.se, and that he 
did not know that his attorney had 
filled motion for new trial, was prop¬ 
erly dismissed. 

Ga.—Crute v. Crute, 70 S.E.2d 729, 
209 Ga. 69. 


42. Ala.—^Ex parte Gurganus, 37 So. 
2d 691, 251 Ala. 361— ^Rickerson v. 
Rickerson, 82 So. 453, 203 Ala. 203! 
Cal.—Nightingale v. Superior Court 
of California, in and for City and 
County of San Francisco, 194 p 
1002, 184 C. 683. 

Colo.—^Rlmer v. Elmer, 285 P.2d 601, 
132 Colo. 67—Miller v. Miller, 247 
P. 567, 79 Colo. 609. 

Fla.—Corpus Juris cited in Duss v. 

Duss, 111 So. 382, 384, 92 Fla. 108l! 
Ga.—Johnson v. Johnson, 62 S.E.2d 
908, 207 Ga. 508—Williams v. Wil¬ 
liams, 67 S.E.2d 190, 206 Ga. 341— 
Strickland v. Strickland, 39 S.E.2d 
483, 201 Ga. 293—Alford v. Alford, 
9 S.E.2d 895, 190 Ga. 562—Hale v. 
Hale, 165 S.E. 31, 171 Ga. 148— 
Spooner v. Spooner, 100 S.E. 671, 
149 Ga. 467. 

Iowa.—Lindsay v. Lindsay, 178 N.W. 
384, 189 Iowa 326. 

Kan.—Edwards v. Edwards, 324 P.2d 
150, 182 Knn. 737—Ogg v. Ogg, 267 
r. 977, 3 26 Knn. 310. 

La.—Shipp V. Shipp, 158 So. 6, 180 
La. 881—Grimes v. Posecai, 142 So. 
703, 375 La. 1—Alvrams v. Rosen¬ 
thal, 96 So. 32, 163 La. 459—Cuny 
V. Cuny, 83 So. 906, 146 La. 711. 
Md.—Wygodsky v, Wygodsky, 106 A 
698, 134 Md. 344. 

Mas.s.—Malcolm v. Malcolm, 153 N.E. 
461, 257 Ma.ss. 225. 

Mi.SH.—.Bilbo V. Bilbo, 177 So. 772, 
180 Miss. 536. 

Mo.—Noll V. Noll, App., 286 S.W.2d 
58. 

Neb.—Cain v. Miller, 191 N.W. 704, 
109 Neb. 441, 30 A.L.R. 125. 

N.J.—Schwartz v. Schwartz, 108 A.2d 
486, 32 N.J.Supor. 430. 

Kelly V. Kelly, 189 A 665, 121 
N.J.J6(i. 361. 

N.y.—Hode.s V. ITodes, 143 N.Y.S.2d 
101, 286 App.Div. 944—Bruce v. 
Bruce, 89 N.Y.S.2d 94, 275 App.Div. 
808. 

S!»l4*tzer v. Spletzer, 110 N.Y.S. 
2(1 235. 200 Misc. 614. 

Cordon v. Gordon, 68 N.Y.S.2d 
733. 

Pa.—Kontitzny v. Konotzny, 52 Pa. 
DIst. & Co. 584—^Vetzel v. Wetzel, 
3 Pa.Dist. & Co. 804, 19 Sch.Leg. 
ne'e. 277. 

Commonwealth v. Frantz, 6 Sch. 
Reg. 389. 

R.X.—Harvey v. Harvey, 123 A. 82, 46 
R.I. 383. 

19 O.J. p 226 note 86. 

Procc(*ding8 to modify see infra § 
277 et seq. 
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on an agreement of the parties 48 The discretion 
of the court in modifying a prior order for tempo¬ 
rary alimony is similar to the exercise of discre¬ 
tion in granting or refusing such alimony,48.5 but 
such discretion must not be abused.44 jhe fact that 
the husband is in default is no reason for refusing 
a reduction otherwise proper,45 although the court 
may, in its discretion, refuse to modify an allow¬ 
ance while the husband remains in default.46 

It has been held that to warrant a modification of 
the order, there must be a showing of new facts or 
changed circumstances ;46.5 but there is authority 
holding that the power of the court to modify an 


DIVORCE § 213 

order granting temporary alimony is not confined 
to cases where there has been a change in the con¬ 
dition of the parties since the granting of the 
order,47 and that an order for alimony pendente lite 
may be revised and altered because of inadvertence, 
mistake, change of conditions, or other reasons based 
on equity and justice.47.6 However, it has been held 
to be an abuse of discretion to modify an allowance 
of temporary alimony where there is no showing 
of a change of conditions, that the award is exces¬ 
sive, that the husband is unable to pay, that cohabita¬ 
tion has been resumed, that there is prior or subse¬ 
quent adultery, or that there is a prior undissolved 

marriage.47.10 


xrntll final Jndfirment in divorce suit, 
court has power to modify order for 
temporary alimony. 

Fla.—^Youngr v. Young, 65 So.2d 28. 
Inability to pay 

If after allowance for temporary 
alimony and counsel fees, husband 
becomes unable to meet the pay¬ 
ments, he is entitled to show such 
fact, and court has jurisdiction to 
entertain application for reduction 
of amounts. 

Ga.—Childs v. Childs, 45 S.E.2d 418, 
203 Ga. 9. 

Proof of necessity 
Where a wife petitions for tem¬ 
porary alimony pending her hus¬ 
band’s appeal from divorce decree to 
an amount in excess of permanent 
alimony thereby awarded her after a 
trial on the merits, it should be in¬ 
cumbent on hor to adduce evidence 
of new conditions that show a ne¬ 
cessity for the increase, or else that 
the amount allowed by decree was 
inadequate in the first instance. 

Cal.—Farrar v. Farrar, 188 P. 289, 45 
C.A. 5S4. 

To enable husband to pay 
In n divuroc action, brought by 
husband, in which he claimed that 
an injunction in another action 
brought by his wife prevented him 
from conveying property in order to 
raise funds to pay sums awarded to 
wife for tcanporary alimony, counsel 
fee, and c.>cpcnsc.s, the order granting 
such sums will ho modifiod and made 
conditional on the wife’s consenting 
to a modification of the injunction, 
so as to require her to join in the 
conveyance, provided one third of the 
proceeds are placed in trust to pro¬ 
tect her dower interest. 

N.Y.—Stokes v. Stokes, 199 N.Y.S. 
504, 205 App.Div. 328. 

Stoppage of payments 
In an action for a divorce, where 
divorce is denied, but the court or¬ 
ders that, until the final order is 
made dividing the property, the sum 
of fifty dollars per month shall be 
paid by defendant to the clerk of 
the court for the benefit of the plain¬ 


tiff as temporary alimony until the 
further order of the court, it Is with¬ 
in the power of the court afterward 
to order the clerk not to pay any 
more money to plaintiff, and there¬ 
after to direct the clerk to pay the 
money then In his hands to defend¬ 
ant. 

Kan.—^Belot v. Belot, 221 P. 1111, 115 
Kan. 96. 

AUowBAoe reduced 

Pa.—Gould V. Gould, 95 Pa.Super. 
387. 

Increase held errouecas 
Iowa.—Mitchell v. Mitchell. 176 N. 
W. 202, 188 Iowa 490. 

43. Fla.—Corpus Juris cited in Duss 
V. Duss, 111 So. 382, 384, 92 Fla. 
1081. 

19 C.J. p 225 note 86. 

43.5 Ga.—^Pried v. Fried, 80 S.£.2d 
796, 210 Ga. 457. 

Bednotion not warranted 
Where husband had earned four 
thousand nine hundred dollars dur¬ 
ing the first ten months of the pre¬ 
ceding year, and he had an opportu¬ 
nity for employment in an executive 
position at twelve thousand dollars a 
year, he was not entitled to modifica¬ 
tion of order in divorce action re¬ 
quiring him to pay two hundred fifty 
dollars a month for support of his 
wife and children, even though he 
was planning on accepting prospec¬ 
tive employment in the near future 
at annual salary of three thousand 
six hundred dollars. 

Ohio.—Hutson v. Hutson, Com.Pl., 
120 N.E.2d 618, 68 O.L.A. 131. 

44. Ga.—Pried v. Fried, 80 S.E.2d 
796, 210 Ga. 457—Alford v. Alford, 

9 S.E.2d 895, 190 Ga. 562. 

Discretion held not abased 

(1) In granting modification. 

La.—Colby v. Colby, 7 So.2d 924, 200 
La. 321. 

(2) In reducing award. 

R.I.—Parenti v. Parent!, 41 A.2d 813, 
71 B.I. 18. 

(3) In denying modification. 

Ga.—Maddox v. Maddox, 82 S.E.2d 21, 
210 Ga. 590. 


45. Cal.—^MacDonald v. Superior 

Court in and for San Mateo Coun¬ 
ty, 104 P.2d 1071, 40 C.A.2d 517. 

Fla.-Duss V. Duss, 111 So. 382, 92 
Fla. 1081. 

N’.Y.—Shacknow v. Shacknow, 260 
N.Y.S. 509, 146 Misc. 6. 

Pa.—Commonwealth v. Frantz, 5 
Sch.Reg. 389. 

19 C.J. p 225 note 87. 

46. Ky.—Whitby v. Whitby, 208 S. 
W.2d 68, 306 Ky. 355. 

—^Zeitz V. Zeitz, 27 N‘.Y.S.2d 283, 
262 App.Div. 750. 

Clarke v. Clarke, 170 N.Y.S.2d 
49, 8 Misc.2d 159, 160. 

Pa.—^Deeter v. Deeter, Com.Pl., 41 
Luz.Leg.Reg. 364. 

W.Va.—Scott V. Scott, 127 S.B. 827, 
98 W.Va. 653. 

46.5 Cal.—^Relcoflf v. Relcolf, 135 P. 
2d 687, 57 C.A.2d 888. 

Mo.—^Noll V. Noll, App., 286 S.W.2d 
58. 

Bale based on doctrine of res JndU 
cata. 

Mo.—Noll V. Noll, supra. 

47- Ga.—^Prled v. Pried, 80 S.E.2d 
796, 210 Ga, 457—Osborne v. Os¬ 
borne, 91 S.B. 61. 146 Ga. 344. 

19 C.J. p 225 note 90. 

Where order has been afilrmed on 
appeal, it may not be modified with¬ 
out showing of additional facts. 

Ga.—^Pried v. Pried, 80 S.E.2d 796, 
210 Ga, 457. 

Award not final judgment or res Judi¬ 
cata 

Judgments fixing the amount of al¬ 
imony pendente lite are mere inci¬ 
dents of suits for separation and are 
not final judgments or res judicata 
on question of amount of alimony to 
which party may be entitled at a 
later date. 

La.—Colby v. Colby, 7 So.2d 924, 200 
La. 321. 

47.5 N.J.—Schwartz v. Schwartz, 108 
A.2d 486, 32 N.J.Super. 430. 

47.10 Ga.—Swinson v, Swinson, 78 S- 
E.2d 25, 210 Ga. 110. 


931 



27A C. J.S. 


§§ 213-214 DIVORCE 

Where there is unnecessary delay in moving a 
cause for trial, refusal to make a new award of 
temporary alimony retroactive is not an abuse of 
discretions^ A decree providing for the payment 
in installments of delinquent installments for tem¬ 
porary support supersedes the former decree so that 
no further installments accrue thereunderS^ The 
court may pass on a motion to modify the order 
for temporary alimony pending a motion for new 
trial after refusal of a divorce to the husband.®® 

Whether or not the power to modify extends to 
accrued unpaid installments of temporary alimony is 
discussed infra § 276. It would appear that an or¬ 
der for alimony pendente lite may not be modified 
retroactively so as to require the husband to pay 
for an expense incurred by the wife.®®*® 

Where a suit is transferred from one county to 
another, the court in the latter county may properly 
reconsider an allowance for alimony made by the 
court in the former.®^ 

After reconciliation of the parties, the court is 
without jurisdiction to make an order modifying an 


award of temporary alimony.52 
§ 214. Vacation of Order of Allowance 

An award of alimony pendente lite may be vacated 
or set aside by the court for any sufficient cause. 

Since the allowance of temporary alimony rests in 
the discretion of the court, it may be vacated or set 
aside,®2 although passed on consent of the parties,®4 
for the wife’s misconduct,®® or for any other suffi¬ 
cient cause.®® Thus where by reason of the re¬ 
versal by the appellate court of an interlocutory de¬ 
cree in favor of the wife, it is no longer reasonably 
probable that she will succeed in the main action, 
an award of temporary alimony may be vacated.®®*® 
On the other hand, it has been held that a motion to 
set aside a judgment for temporary alimony may not 
be granted where the motion is not made until after 
the court has lost jurisdiction to act on the judg¬ 
ment.®®*^® 

The exercise of discretion in passing on an ap¬ 
plication to vacate an alimony order must be legal 
and not arbitrary and must be based on evi¬ 
dence.®®*^® The power of the court to vacate or 


48. N.y.—Tibbetts v. Tibbetts, 243 
N.Y.S. 217, 230 App.Div. 66. 

49. R.I.—^Brown v. Brown, 138 A. 
179, 48 R.I. 420. 

50. Kan.—Offgr v. Oggr, 267 P. 977, 
126 Kan. 310. 

50.5 N.J.—Lots V. Lots, 28 A.2d 177, 
132 N.J.Bq. 315. 

51. Nev.—Sheckles v. Sheckles, 3 
Nev. 404. 

52. S.D.—Murphy v. Murphy, 228 N. 
W. 464, 56 S.D, 355. 

53. Ga.—Swinaon v. Swinson, 78 S.B. 
2d 25, 210 Ga. 110—Strickland v. 
Strickland, 30 S.B.2d 483, 201 Ga. 
293. 

Kan.— Corpus Jtixis Sectindnm cited 
to. Edwards v. Edwards, 324 P,2d 
150, 158, 182 Kan. 737. 

Pa.—Commonwealth v. Scholl, 39 A. 
2d 719, 156 Pa.Super. 136. 

Hebrick v. Hebrick, Com.Pl., 36 
Wost.L,J. 115. 

R.L—Balcer v. Baker. 4 A.2d 913, 62 
R.I. 238. 

Vacation of order as to accrued un¬ 
paid installment of alimony see in¬ 
fra § 276. 

Proceedings to vacate see infra § 282. 
Power until final Judgment 
A court in which divorce suit is 
pending does not lose Jurisdiction to 
set aside any order therein for tem¬ 
porary alimony or support, regard¬ 
less of its form, until entry of final 
decree in suit. 

Pla.—^Toung v. Young, 65 So.2d 28. 
Vniere defendant served by publiea- 
tion 

Under the Revisal 1905 5 449, pro¬ 


viding that, except in an action for 
divorce, defendant served by publi¬ 
cation may be allowed to defend aft¬ 
er judgment, defendant in a divorce 
action is not entitled to have set 
aside an order for temporary ali¬ 
mony rendered after service by pub¬ 
lication nor a sale of property under 
execution to satisfy the order. 
N.C.—White v. White, 103 S.B. 21C, 
179 N.C. 692. 

Stay pending hearing 

Where court ordered a stay of pay¬ 
ments on an alimony order pending 
the hearing of a motion to vacate the 
order, and the court thereafter va¬ 
cated the alimony order, but its ac¬ 
tion In so doing was reversed for im¬ 
proper exclusion of evidence, the re¬ 
versal did not affect the oporation of 
the stay order which remained in ef¬ 
fect. 

Cal.—Gromeeko v. Superior Court in 
and for City & County of San 
Francisco, 261 P.2d 29, 114 C.A.2d 
754. 

54. Fla.—^Duss V. Duss, 111 So. 382, 
92 Fla. 1081. 

19 C.jr. p 226 note 93. 

55. D.C.—^Topham v. Topham, 260 F. 
1013, 60 APP.D.C. 229. 

N.y.—Weiss V. Weiss, 238 N.Y.S. 

36, 136 Misc. 264. 

19 C.J. p 226 note 92. 

Kan.—^Edwards v. Edward.s, 324 
P.2d 160, 182 Kan. 737. 

Mo.—^Hillenkoetter v. Hillenkoetter, 
App., 249 S.W. 428. 

Neb.—Cain v. Miller, 191 N.W. 704, 
109 Neb. 441, 30 A.L.R. 125. 
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N.J*.—Poeter v. Poeter, 104 A. 792, 
15 N.J.Misc. 691. 

Okl.—Brown v. Brown, 1 P.2d 167, 
150 Okl. 217. 

19 C.J. p 226 note 94. 

Aboudoument of action 
I'a. — ^Woods V. Woods, 12 Pa.Dist. & 
Co. 740. 

19 C.J. p 226 note 94 [al. 

Condonation 

That husband lived in wife’s home 
without her consent showed no con¬ 
donation which would w'arrant an¬ 
nulling of temporary alimony allow¬ 
ance. 

Ark.—LiOtzkus v. Letzkus, 296 S.W. 
26, 173 Ark. 1111. 

56.6 N.y.—Buvinger v. Buvinger, 39 
N,Y.S.2d 107, 179 Misc. 703. 

56.10 Mo.—Bradley v. Bradley, App., 
295 S.W.2d 592. 

66,15 Ga.—Fried v. Fried, 80 S.B.2d 
796, 210 Ga. 457. 

Bemaxriage of divorced husband 

and birth of child of second marriage 
did not atVect his obligation to sup¬ 
port divorced wife and child of first 
marriage, and the court abused Its 
discretion In revoking order of tem¬ 
porary alimony pending final deter¬ 
mination of first wife’s suit for per¬ 
manent alimony. 

Ga.—^Fricd v. Fried, supra. 
Discretion held not abused 

(1) In general. 

R.I.—Baker v. Baker, 4 A.2d 913, 62 
R.L 238. 

(2) In vacating order. 

Pa.—Scholl V. Scholl, 36 A.2d 628, 164 
Pa.Super. 57. 
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set aside an order granting temporary alimony is not 
confined to cases where there has been a change of 
conditions since the order was rendered.56.20 jt has 
been indicated that an order vacating an allowance 
of temporary alimony should provide for payment 
of the alimony accruing to the date of the vaca- 
tion.66.25 An order for alimony pendente lite will 
not be vacated on motion of defendant who has left 
the jurisdiction to escape payment thereof,57 al¬ 
though no formal order adjudicating him guilty of 
contempt in not paying the alimony has been en- 
tered.58 Ignorance of the contents of a divorce 
petition is no ground for vacating a decree for ali¬ 
mony pendente lite where the citation issued on the 
petition was read to respondent59 The applicant 
must be free from laches.®® 

A final decree establishing the nonexistence of a 
valid marriage does not operate to annul a valid 
order for temporary alimony,61 and a husband 
against whom a support order had been issued is 
not entitled, after obtaining a divorce, to a retro¬ 
active order discharging the support order as of 
the date of the hearing of the divorce action, but the 
court will revoke the order as of the date of the 
divorce only.62 jt has been held that a decree for 
divorce does not automatically dissolve a prior order 
providing for temporary alimony,62.6 and while a 
final judgment in the divorce action terminates ali¬ 
mony under an order for alimony pendente lite, as 
discussed supra § 210 b (3), such judgment does not 
vacate the alimony order.62.io a judgment of di- 
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vorce does not end an order for temporary alimony 
rendered in an action for a separation.62.i5 a judg¬ 
ment dismissing the divorce action and discharging 
all previous orders vacates an award of alimony 
pendente lite as of the date of the judgment.62-20 

On the application the court will not inquire into 
the merits of the main action.®^ An order requiring 
the husband to make payments for the maintenance 
of his wife pending his appeal from a judgment for 
divorce cannot be superseded,®^ but an unpaid al¬ 
lowance to a wife pending a husband’s appeal will be 
set aside where it would have to be credited on the 
permanent alimony awarded.®® A court discharg¬ 
ing a rule to vacate a decree for alimony pendente 
lite may reduce the amount theretofore granted with¬ 
out petition or separate rule in support thereof.®® 

Service of an amended complaint does not void 
an alimony order made on a motion based on the 
original complaint.® 6*5 

Committing defendant for contempt in not obey¬ 
ing an order for temporary alimony does not oper¬ 
ate as a rescission of the order.®^ 

§ 215. Recovery Back of Amount Paid 

A husband’s payment of alimony pendente Ifte may 
not be recovered back from, or set off against, his wife 
despite the invalidity, vacation, or modification of the 
order. 

A husband who has been compelled to pay tem¬ 
porary alimony cannot recover the amount paid®® 


(3) In denying vacation of alimony 
order. 

Ohio.—Hutson v. Hutson, Com,Pl., 
120 N.E.2d 618, 68 O.L..A. 131. 

56.20 Ga.—^Priod v. Pried, 80 S.E.2d 
796, 210 Ga. 467. 

Where order has heen affirmed on 
appeal, it may not be set aside with¬ 
out showing of additional facts. 

Ga.—Pried v. Pried, supra. 

56.25 Pa.—Commonwealth v. Scholl, 
39 A.2d 719, 166 Pa.Super. 136. 

57. W.Va.—Corpus iTTirls cited in 
Scott V. Scott, 127 S.B. 327, 329, 98 
W.Va. 663. 

19 C.J. p 226 note 96. 

58. KT.—Bates v. Bates, 145 N.T. 
S. 411. 

69. R.I.—Rose V. Rose, 139 A. 667, 
49 R.I. 64. 

60. W.Va.—Corpus aroris cited in 
Scott V. Scott, 127 S.B. 327, 329, 
98 W.Va. 663. 

19 C.J. p 226 note 99. 

61. Ill.—Varnum v. American Bond¬ 
ing ds Trust Co., 166 IlhApp. 306. 

62. Pa.—Commonwealth v. Bennin- 
«er, 24 Pa.Dist & Co. 120, 16 Leh. 
L.J. 236. 


62.5 Ohio.—Bingmer v. Bingmer, 63 
N.B.2d 625, 72 Ohio App. 522. 

62.10 Cal.—^Douglas v. Superior 

Court of Cal., In and For Los An¬ 
geles County, 299 P.2d 286, 143 C.A. 
2d 17. 

62.15 La.—^Murphy v. Murphy, 87 So. 
2d 4, 229 La. 849. 

62.20 Cal.—RilcofC V. Rilcoff, 136 P. 

2d 687, 67 C.A.2d 888. 

63- Or.—Sturgis v. Sturgis, 93 P. 
696, 51 Or. 10, 131 Am.S.R. 724, 16 
L.R.A.,N,S., 1034. 

19 C.J. p 226 note 2. 

64. Ky.—Heskamp v. Heskamp, 242 
S.W. 857, 196 Ky. 618. 

65. Ky.—Gowdy v. Gowdy, 20 S.W. 
2d 170, 230 Ky. 646. 

66. Pa.—Meinel v. Meinel, 167 A. 
386, 109 Pa.Super. 169. 

66.5 N.Y.—Shusterman v. Shuster- 
man, 56 N.Y.S.2d 380, 184 Mlsc. 
1060, affirmed 66 N.Y.S.2d 397, 269 
App.Div. 788. 

Piling of second petition 
Where wife’s first petition was for 
temporary alimony and expense mon¬ 
ey only, filing of second petition for 
divorce and alimony and judgment 

933 


thereon did not automatically void 
judgment ordering defendant to pay 
temporary alimony and expense 
money. 

Ohio.—Bingmer v. Bingmer, 53 ]Sr.E. 
2d 626, 72 Ohio App. 522. 

67. Md.—Skirven v. Skirven, 140 A. 
205, 164 Md. 267, 66 A.L.R. 697. 

68. D.C.—Cole v. Cole, D.C., 67 P. 
Supp. 134, reversed on other 
grounds 161 P.2d 883, 82 U.S.App. 
D.C. 166. 

N.Y.—Corpus O’uris Secundum cited 
la Haas v. Haas, 64 N.Y.S.2d 11, 
14, 271 App.Div. 107—Griffin v. 
Griffin, 220 N.Y.S. 39, 219 App.Div. 
370—Matthews v. Matthews, 206 N. 
Y.S. 637, 210 App.Div. 662, affirmed 
and certified OLuestions answered 
147 N.E. 237, 240 N.Y. 28, 38 A.L.R. 
1079. 

Schneider v. Schneider, 126 N.Y. 
S.2d 739, 204 Misc. 918—Averett v. 
Averett, 181 N.Y.S. C45, 110 Misc. 
684. 

Dominico v. Dominico, 67 N.Y.S. 
2d 79. 

N.C.—White v. White, 103 S.E. 216, 
179 N.C. 692. 

Okl.—Corpus Juris Secundum q,uoted 
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or have such amount set off against any claim of 
the wife,®^ merely because the wife's suit has failed, 
or because the order was improperly madeJ® Nei¬ 
ther modification'll nor vacation^^ of the order en¬ 
titles the husband to recover amounts previously paid 
thereunder, or to have such amounts credited on 
a judgment for permanent alimonyHowever, 
where the husband agreed to an order increasing 
the amount of temporary alimony because of his 
wife's confinement in a hospital on the understand¬ 
ing that it would be reduced to its original amount 
on her leaving the hospital, a later order reducing 


27AC.J.S. 

the alimony retroactively to the date that she left 
the hospital and giving the husband credit for ex¬ 
cess payments has been held proper.'^^.s Similarly 
where an order for alimony pending an appeal was 
vacated on the remarriage of the wife, she has been 
directed to return any payments made after her 
remarriage.'^^-i® 

The authorities disagree as to whether or not 
temporary alimony paid pending appeal is deducti¬ 
ble as a pro tanto payment on the permanent ali¬ 
mony awarded.'^^ 


C COUNSEL FEES AND EXPENSES 


§ 216. In General 

a. General principles 

b. Past or future services or expenses 

a. Greneral Principles 

Generally, in divorce proceedings, an aiiowance may 
be made to the wife of a sum to defray the expenses of 


the suit and counsei fees, in order to enable her to prose¬ 
cute or defend the suit; but the right thereto is not abso- 
iute, and such allowances should be made cautiously and 
only when necessary. 

As a general rule, in divorce proceedings, the wife 
may be allowed a sum to defray the expenses of the 
suit*^® and counsel fees,'^<> in addition to the sum al- 


in Smyth v. Smyth, 209 P.2d 709, | 
713, 201 Okl. 694. 

Pa.—Gould V. Gould, 95 Pa.Super. 
387. 

S.D.—Bracken v. Bracken, 217 N.W. 

192, 62 S.D. 252. 

19 C.J. p 226 note 3. 

BCashand is liable on his obecks 
given to his wife, in payment, or to 
represent the amount of alimony due 
her under a decree of separation, 
subsisting and valid when the checks 
were given and when due, although 
before they were presented the de¬ 
cree was reversed, he having fur¬ 
nished her no other support for the 
period covered by the checks. 

N.Y.—^Averett v. Averett, 183 N.T.S. 
48, 112 Misc. 487. 

69. N.Y.—Dominico v. Pominico, 67 
N.Y.S.2d 79. 

Okl.—Corpus Juris Secundum quoted 
iu Smyth v. Smyth, 209 P.2d 709, 
713, 201 Okl. 694. 

S.D.—Bracken v. Bracken, 217 N.W. 

102, 52 S.D. 252. 

19 C.J. p 226 note 4. 

Xu action for accounting 
Since temporary alimony and costs 
of suit paid by defendant were sub¬ 
ject to final adjudication only in suit 
to which it was Incident, where the 
action was commenced as divorce 
action and pleadings were amended 
to present new action for accounting, 
court properly refused to consider 
temporary alimony paid by defend¬ 
ant in adjusting accounts. 

S.D.—Bracken v. Bracken, supra. 

70. N.Y.—Dominico v. Dominico, 67 
N.Y.S.2d 79. 

Okl.—Corpus Juris Secundum quoted 
lu Smyth v. Smyth, 209 P.2d 709, 
713, 201 Okl. 694. 


Tenn.—^Johnson v. Johnson, Ch.A., 49 
S.W. 306. 

71. N.Y.—Surut v. Surut, 181 N.Y.S. 
631, 191 APP.D1V. 570. 

Buvinger v. Buvinger, 39 N.Y.S. 
2d 197, 179 Misc. 703. 

Okl.— Corpus Juris Secundum quoted 
in Smyth v. Smyth, 209 P.2d 709, 
713, 201 Okl. 694. 

72. Colo.—Mercer v. Mercer, 73 P. 
662, 19 Colo.App. 51. 

Okl.— Corpus Juris Secundum quoted 
in Smyth v. Smyth, 209 P.2d 709, 
713, 201 Okl. 694. 

73. Colo.—Mercer v. Mercer, 73 P. 
662, 19 Colo.App. 51. 

Okl.— Corpus Juris Secundum quoted 
in Smyth v. Smyth, 209 P.2d 709, 
713, 201 Okl. 694. 

73.5 Pa.—Mather v. Mather, 18 A.2d 
492, 143 Pa.Super. 608. 

73.10 Nev.—Ormachea v. Ormachea, 
206 P,2d 753, 66 Nev. 67. 

74. See infra § 251. 

75. Pla.—^Harrison v. Harrison, 71 
So.2d 730—Orr v. Orr, 192 So. 466, 
141 Fla. 112. 

Ga.—Thomas v. Smith, 194 S.K. 502, 
185 Ga. 243—Wise v. Wise, 122 S.R 
210, 157 Ga. 814. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 

2d 810, 182 Md. 624. 

N.J.—Corpus Juris cited in Verbeeck 
V. Verbeeck, 116 A. 136, 138, 93 N. 
J.Bq. 17. 

N.D.—Hodous V. Hodous, 36 N.W.2d 
652, 76 N.D. 387. 

Ohio.—Gage v. Gage, 136 N.E.2d 66, 
165 Ohio St. 462. 

Pa.—Evans v. Evans, 60 Pa.Dist. & 
Co. 266—^McClenen v. McClcnen, 36 

934 


Pa.Dist. & Co. 270—^Keeley v. Kee- 
ley, 9 ra.Dist. & Co. 406, 18 DeLCo. 
69. 

Siegfried v. Siegfried, 28 Pa.Dist. 
460, 11 Berks Co. 67, 32 York Leg. 
Bee. 178. 

Tenn.—Riley v. Riley, 9 Tenn.App, 
643—Russell v. Russell, 3 Tenn. 
App. 232. 

19 C.J. p 226 notes 7, 9 [c]. 

Award of costs see supra §§ 196-200. 
Jurisdiction and power to make al¬ 
lowances generally see supra §§ 
203-204. 

76. Oa.—Mathews v. Mathews, 49 S. 

B.2d 497, 204 Ga. 247. 

Kan.—Maston v. Maston, 229 P.2d 
756, 171 Kan. 112. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 

2d 810, 182 Md. 624. 

Mass.—Nelon v. Nelon, 110 N,E.2d 
119, 329 Mass. 643. 

N.Y.—Jlannon v. Bannon, 1 N.B.2d 
975, 270 N.Y. 484, 105 A.L.R. 1401. 

Bleiman v. Rleiman, 69 N.Y.S.2d 
369, 272 App.Dlv. 760—Shannon v. 
Shannon, 22 N.Y.S.2d 203, 259 App. 
DIv. 1069. 

Ohio.—Parker v. Parker, App., 66 N. 
K.2d 527. 

Tenn.—Sanders v. Sanders, App., 288 
S.W,2d 473. 

Tc‘!C. —McAliat(*r v. McAlister, Civ. 
App., 253 S.W.2d 483—Bdsall v. 
Ed.sall, CIv.App., 240 S.W.2d 424— 
Robbins v. Robbins, Civ.App., 125 
S.W.2d C6C. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673. 

19 C.J. p 226 note 9 [a], [b], [e]. 
Liability of husband or wife for 
counsel fees and remedy of attor¬ 
ney for enforcement of claim see 
supra S 201. 
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temporary alimony” but usually known as "suit 
moneys see supra § 202, is made to enable the wife 
in divorce proceedings to prosecute or defend the 
same,78 to meet expenses incident to such litiga¬ 
tion,7® and to insure an efficient preparation of her 
case and a fair and impartial trial thereof.so Where 
allowances for expenses of suit and counsel fees of 
the wife are, by statute, specifically provided for it 
is usually held that her right to such allowances is 


Term "expense” in statute authoris¬ 
ing award of alimony and expenses 
pendente lite in divorce suit includes 
attorney’s fees. 

Ohio.—Stuart v. Stuart, 58 N.E.2d 
656, 144 Ohio St. 289. 

Beach v. Beach, 130 N.E.2d 164, 
99 Ohio App. 428—Heath v. Heath, 
71 N.B.2d 620, 78 Ohio App. 617. 
Ikegal ohligatlon 

An allowance of solicitor’s fee 
grows out of relationship of husband 
and wife, and legal obligation of hus¬ 
band to support and maintain a wife 
which continues as long as they re¬ 
main husband and wife, unless for¬ 
feited by misconduct of wife, or spe¬ 
cial circumstances relieve husband of 
his obligation. 

Ala.—Ex parte Tranum, 60 So.2d 447, 
255 Ala. 143—^Arnold v. Arnold, 18 
So.2d 730, 246 Ala. 86—Ex parte 
Austin, 15 So.2d 710, 245 Ala. 22. 
Necessaries 

(1) Recovery of attorney’s fees 
in a divorce suit is permitted on the 
theory that the fees incurred by the 
wife are necessaries. 

Md.—Tome v. Tome, 22 A.2d 649, 180 
Md. 31. 

Tex.—McAlister v. McAlister, Civ. 
App., 263 S.'W'.2d 483—Lewis v. 
Lewis, Civ.App., 218 S.W.2d 220— 
Hodges V. Hodges, Civ.App., 207 
S.W.2d 943. 

(2) Word “support” in statute au¬ 
thorizing court during pendency of 
action for divorce, separation or an¬ 
nulment of marriage to require hus¬ 
band to pay any sums necc.ssary for 
“support” of wife, comprehends “nec¬ 
essaries” which in turn includes 
counsel fees. 

N.T.—^Application of Kaufman, 70 N. 
Y.S.2d 736, 272 App.Div. 323, af¬ 
firmed 78 N.E.2d 611, 297 N.Y. 814. 
Tex.—^McCUinahan v. McClanahan, 
Civ.App., 197 S.W.2d 681. 

Parties not husband £Gnd wife 

(1) The text rule ha.s been held 
not to apply where the action is be¬ 
tween parties who are not husband 
and wife as in the case of a divorced 
wife suing her former husband in an 
action in the nature of a suit for debt 
and for an a<*counting. 

Tex.—Locke v. Locke, Civ.App., 143 
S.W.2d 637. 

(2) Existence of marriage as pre¬ 
requisite to allowance generally see 
infra § 222 o. 


Ill.—Buehler v. Buehler, 39 N. 
B.2d 706, 313 I11.APP. 264. 

La. State v. Judge New Orleans 
Seventh List. Ct., 22 La.Ann. 264. 
S.D.—Nelson v. Nelson, 24 N.W.2d 
327, 71 S.D. 342. 

19 C.J. p 227 note 12. 

78. Cal.—Wilson v. Wilson. 199 P. 
2d 671, 33 C.2d 107—Sweeley v. 
Sweeley, 170 P.2d 469, 28 C.2d 389. 
Colo.—^Bieler v. Bieler, 272 P.2d 636, 
130 Colo. 17. 

Ga.—Hill V. Hill, 103 S.B.2d 105, 214 
Ga. 112—^Huggins v. Huggins, 44 
S.E.2d 778, 202 Ga. 788. 

Idaho.—^Donaldson v. Donaldson, 170 
P. 94, 31 Idaho 180. 

Ill.—^Borin V. Borin, 100 N.E.2d 333, 
343 Ill.App. 649—Watson v. Wat¬ 
son, 82 N.E.2d 671, 335 Ill.App. 637 
—Lynch v. Lynch, *99 Ill.App. 464. 
Mo.—Hill V. Hill, App., 236 S.W.2d 
394. 

N.Y.—^Dowsey v. Dowsey, 43 N.Y.S.2d 
464, 181 Misc. 263. 

Ohio.—Teske v. Teske, App., 80 N.E. 
2d 517, appeal dismissed 80 N.E.2d 
677, 150 Ohio St 126. 

Pa.—Greegor v. Greegor, 64 Pa.Dist. 
& Co. 383, 57 Dauph.Co. 69—Ko- 
netzy v. Konetzy, 52 Pa.Dist & Co. 
684. 

Cillo V. Cillo, Com.Pl., 29 North- 
umb.Leg.J. 57—^Portzline v. Portz- 
line, Com.Pl., 25 Northumb.Leg.J. 
13—Yeager v. Yeager, Com.Pl., 23 
Northumb.Leg.J. 152. 

Tex.—Robertson v. Robertson, Civ. 
App., 217 S.W.2d 132. 

Purpose of statute 

(1) Purpose of statute, providing 
that court may order husband to pay 
Such sum as it deemed necessary to 
defray wife’s expenses in conducting 
her divorce case, is to put wife in po¬ 
sition where her prosecution or de¬ 
fense of divorce action will not be 
unduly jeopardized by lack of suffi¬ 
cient means. 

Del.—^Pulling v. Pulling, 134 A.2d 263. 

(2) Purpose of such statute is to 
alleviate necessity and thus to pre¬ 
vent failure of justice. 

Del.—Hopkins v. Hopkins, 94 A.2d 
222, 8 Terry 516. 

(3) Statute providing that during 
pendency of an action for divorce or 
separate maintenance the court may 
require spouse to pay as attorney’s 
fees, any money necessary for prose- 
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cution of the action, is designed to 
enable wife to secure adequate rep¬ 
resentation to prosecute or defend 
the suit and to meet the legal expens¬ 
es and fees as she can reasonably be 
expected to incur in that prosecution 
or defense. 

Cal.—^Warner v. Warner, 216 P.2d 20, 
34 C.2d 838. 

Proi>erty within control of husband 
Basis of allowance to a wife for 
expenses of divorce litigation is that 
she should not be deprived of her 
rights because she lacks funds which 
may be supplied from property in 
which, as a wife, she has a real in¬ 
terest, but which is usually within 
the control of her husband. 

Conn.—^Krasnow v. Krasnow, 99 A.2d 
104, 140 Conn. 254—Stelnmann v. 
Steinmann, 186 A. 601, 121 Conn. 
498. 

79. Cal.—Mauldin v. Mauldin, App., 
275 P.2d 113, hearing dismissed— 
Bernheimer v. Bernheimer. 230 P. 
2d 17, 103 C.A.2d 643—Whelan v. 
Whelan, 197 P.2d 361, 87 C.A.2d 
690—^Loeb v. Loeb, 190 P.2d 246, 
84 C.A.2d 141. 

Colo.—Hart v. Hart, 73 P. 35, 31 Colo. 
333. 

Ga.—^Fried v. Fried, 80 S.E.2d 796, 
210 Ga. 467. 

N.J.—Schluter v. Schluter, 93 A.2d 
211, 23 N.J.Super. 409. 

80. Ill.—Thoresen v. Thoresen, 12 
N.E.2d 28, 293 Ill.App. 168. 

Ind.—Brown v. Brown, 61 N.B.2d 645, 
223 Ind. 463—Yost v. Yost, 41 N.E. 
11, 141 Ind. 367, 373. 

N.M.—Lord v. Lord, 24 P.2d 292 37 
N.M. 464. 

Contesting all issues 

Counsel fees are awarded to af¬ 
ford the wife the means of contest¬ 
ing all the issues between herself 
and her husband. 

Ga.—Chapman v. Chapman, 133 S.E. 
875, 162 Ga. 358. 

Protection of rights 
Basis on which the law gives wife 
the right to recover from husband 
reasonable attorney’s fees Incurred 
in instituting or defending divorce 
suit is that wife is entitled to pro¬ 
tect her rights granted to her under 
the law. 

Tex.—^McClanahan v. McClanahan, 
Civ.App.. 197 S.W.2d 681. 
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lowed her, as temporary alimony, for her mainte¬ 
nance and support during the pendency of the suit 
discussed supra §§ 205-216. There exists, however 
some authority to the effect that such allowance can¬ 
not be made in the absence of statutory authoriza- 
tion.77 

The allowance to enable the wife to meet the ex¬ 
penses of suit sometimes included within the term 


77. 
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purely statutory^i and cannot be extended by the 
court ;82 hence such allowances can be made only 
in accordance with the terms of the statutes, 
and ordinary equitable principles do not obtain.*^ 
Allowances, vrhere made in the absence of statute, 
rest on general principles of law and equity,*^ and 
are simply a matter of general practice.®® • 

The right of the wife to counsel fees is not an ab¬ 
solute right,®® especially in the absence of a stat¬ 
ute specifically authorizing an allowance; and she 
must make a prima facie showing of the right to an 
allowance on a proper hearing.®^ Each case must 
stand on its own merits,®7'5 and be adjudged ac- 
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cording to its facts by the application of equitable 
principles.®^*^® 

The rules governing the allowance of temporary 
alimony, discussed supra § 205 et seq, are for the 
most part applicable to allowances for expenses and 
counsel fees,®® particularly where they are made un¬ 
der statutes authorizing such allowances as tempo¬ 
rary alimony.®® However, statutes governing the 
allowance of temporary alimony may be inapplica¬ 
ble to an award of suit money,®®-® and it has been 
held that sometimes there may be reasons for al¬ 
lowing the wife counsel fees and expenses of suit 
when the court in the exercise of the discretion 
vested in it will not grant alimony pendente lite.®®-io 


8X. Ca!.—^Vishner v. Vishner, 271 P. 

2d 68, 125 C.A.2d 667. 

Ind.—Pordice v. Fordice, 132 N.B.2d 
<613, 126 Ind.App. 562. 

3San.—^Maston v. Maston, 229 P.2d 
756, 171 Kan. 112. 

Mich.—Hintz v. Keldan, 222 N.W. 
722, 245 Mich. 306. 

Mont.—Corpus J’urls Secundum quot¬ 
ed In Wilson v. Wilson, 278 P.2d 
219, 226, 128 Mont. 511. 

Or.—Carlton v. Carlton, 65 P.2d 1417, 
156 Or. 33—Aldrich v. Aldrich, 276 
P. 267, 129 Or. Ill—Billion v. Bil¬ 
lion, 256 P. 769, 122 Or. 68. 

N.T.—Boyajian v. Boyajian, 44 N.T. 

S.2d 366, 181 Misc. 305. 

Pa.—Portzline v. Portzline, Com.Pl., 
25 Northumb.Legf.J. 13. 

Statute held not oontrolUng' 

A wife’s right to allowance for so¬ 
licitor’s fee by decree which does not 
act on her prayer for divorce from 
bed and board or legal separation is 
not controlled by statutes providing 
for such divorce or any other stat¬ 
ute. 

Ala.—^Tonme v. Torme, 38 So.2d 497, 
251 Ala. 521. 

Common-sense construction of stat¬ 
ute 

Del.—Brown v. Brown, 29 A. 2d 149, 
3 Terry 157. 

82. Del.—^Hopkins v. Hopkins, 94 A. 

2d 222, 8 Terry 516. 

Ind.—^Fordice v. Fordice, 132 N.B.3d 
618, 126 Ind.App. 562. 

Mich.—^Hlntz v. Keidan, 222 N.W. 
722. 245 Mich. 306. 

Mont.—Corpus Juris Secundum quot¬ 
ed in Wilson v. Wilson, 278 P.2d 
219, 223, 128 Mont. 511. 

N.Y.—Ravaud v. Ravaud, 78 N.T.S. 
2d 138, 273 App.Div. 507, motion 
denied 82 N.E.2d 27, 298 N.Y. 632, 
affirmed 83 N.E.2d 1^8, 298 N.Y. 
744. 

Or.—Aldrich v. Aldrich, 276 P. 267, 
129 Or. 111. 

Xiimltation to action for separation 
Statute authorizing courts to re¬ 
quire husband to pay any sum neces¬ 
sary to enable wife to carry on or 
defend an action for separation limits 


the right of a wife to an award of 
counsel fees for services of her at¬ 
torney in separation action itself, 
and affords no right to an allowance 
in that action for legal services ren¬ 
dered on behalf of a wife in another 
and distinct action for injunctive and 
incidental relief against the hus¬ 
band. 

N.Y.—Ravaud v. Ravaud, 78 N.Y.S. 
2d 138, 273 App.Div. 507, motion de¬ 
nied 82 N.E.2d 27, 298 N.Y. 632, af¬ 
firmed 83 N.E.2d 148, 298 N.Y. 744. 

82.5 Cal.—Wilson v. Wilson, 199 P. 
2d 671, 33 C.2d 107. 

Mont—Wilson v. Wilson, 278 P.2d 
219, 128 Mont 511, 

83. Mich.—Hintz v. Keidan, 222 N. 
W. 722, 246 Mich. 306. 

Mont.—Corpus Juris Secundum quot¬ 
ed in Wilson V. Wilson, 278 P.2d 
219, 223, 128 Mont 511. 

84. Ala.—^Bx parte Watson, 125 So. 
669, 220 Ala, 409—Bell v. Bell, 108 
So. 375, 214 Ala. 673, 45 A.L..R. 
936—Ortman v. Ortman, 82 So. 417, 
203 Ala. 167. 

19 C.J. p 226 note 10 fa]. 

Common law 

A wife is entitled to allowance for 
expenses of defending or pro.«iecuting 
divorce suit in case wherein such al¬ 
lowance was made at common law 
when matter is not controlled by 
statute. 

Ala.—Torme v. Torme, 38 So.2d 497, 
261 Ala. 521. 

Expense money 

In absence of statute, in divorce 
suit attorney’s fees are usually al¬ 
lowed as expense money on like prin¬ 
ciples as alimony pendente llte. 

Ala.—^Penn v. Penn, 19 So.2d 363, 
246 Ala. 104—^Bx parte Austin, 15 
So.2d 710, 246 Ala, 22. 

85. Pa.—Roush v. Roush, 13 Pa. 
Dist & Co. 349. 

86. Cal.—Couser v. Couser, 270 P.2d 
49G, 125 C.A.2d 476—McClure v. 
Donovan, 195 P.2d 911, 86 C.A.2d 
747. 

Conn.—^Bielan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.Li.R.2d 1019. 
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Mont.— Corpus Juris Secundum cited 
in Docotovlch v. Docotovich, 229 P. 
2d 971, 973, 125 Mont 56. 

Nev.—^Harwood v. Carter, 222 P. 280, 
47 Nev. 334. 

Ohio.—Stone v. Stone, 122 N.B.2d 
404, 98 Ohio App. 240. 

Tex.—Gray v. Gray, Civ.App., 286 S. 
W.2d 223. 

57. Ala.—^Bell v. Bell, 108 So. 376, 
214 Ala. 573, 45 A.I...R. 935. 

Mont.— Corpus Juris Secundum cited 
in Docotovich v. Docotovich, 229 P, 
2d 971, 973, 125 Mont 66. 

87.5 Cal.—Couser v. Couser, 270 P. 
2d 496, 125 C.A.2d 476. 

Fla.—^Tcnny v. Tenny, 3 So.2d 376, 
147 Fla. 672. 

Mo.—Simon v. Simon, 248 S.W.2d 660. 

87.10 Cal.—^Mauldin v. Mauldin, 

App., 276 P.2d 113, hearing dis¬ 
missed. 

Pa.—Clark v. Clark, Com.Pl., 56 
Daaph.Co. 209. 

Denial on condition 

Where parties had been married 
twenty-seven years and lived togeth¬ 
er all the time, and husband had 
been paying wife forty-five dollars 
Vcckly, wife’s motion for counsel 
fees was denied on condition that 
husband consent that the case be 
tried when reached in its regular or¬ 
der without any reasonable delay. 
N.Y.—Diflley v. Dlllley, 44 N.Y.S.2d 
66, 266 App.Dlv. 944. 

88. Ala.—Mancil v. Mancil, 199 So. 
810. 240 Ala. 404. 

Ga,—Brim v. Brim, 195 S.B. 167, 185 
Ga. 369—Thomas v. Smith, 194 
S.B. 502, 185 Ga. 243. 

Utah.—Stuber v. Stuber, 244 P.2d 660, 
121 Utah 632. 

89. Ga.—Hamby v. Pye, 24 S.B.2d 
201, 195 Ga. 3CC—Brim v. Brim, 196 
S.B. 157, 185 aa. 350—Thomas v. 
Smith, 194 S.B. 502, 185 Ga. 243. 

89.5 Cal.—Locb v. Loeb, 190 P.2d 
246, 84 C.A.2d 141. 

89.10 Md.—Frank v. Prank, 113 A. 
2d 411, 207 Md. 124—Hood v. Hood, 
113 A. 895, 138 Md. 355, 16 AL.R. 

1 774. 
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Allowances for attorney’s fees and other expenses 
in divorce proceedings should be made cautiously 
and only when necessary,90 the court being under a 
duty to protect the husband from excessive expenses 
in litigation by the wife and also to secure to her 
the opportunity to have her case fully presented.oi 
Such allowances will, however, be more readily made 
in favor of the wife where she is brought into court 
by the libel of her husband.02 

It has been held that where the wife sues in her 
own name instead of by next friend, as required by 
statute or rule of court, she cannot ask for suit 

money.99 

Allowatice to husband. In the absence of statute 
authorizing such an allowance a husband is not en¬ 
titled to an allowance for counsel fees and expens- 
es.94 Such allowance may, however, be made in 
favor of a husband under applicable statutory pro- 
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visions,95 even where a divorce is granted to the 
wife for the fault of the husband.99 

Prosecuting attorney. It has been held that, 
where the court appoints the prosecuting attorney 
to represent the public in a divorce proceeding, the 
husband cannot be compelled to pay for such serv- 
ices.97 

Allowance to parties performing services. The 
allowance of counsel fees and suit money is ordi¬ 
narily regarded to be for the wife and should be 
made to her, and not to the parties who perform serv¬ 
ices for her,98 or to whom she becomes indebted in 
connection with the litigation.98.6 Accordingly, at¬ 
torney’s fees are for the benefit of the wife, and her 
attorney has no separate equity therein notwith¬ 
standing a statute provides that the court may order 
the payment of such fees directly to the attor- 
ney.98.10 According to some authority, however. 


N.Y.—^Lampert v. Lampert, 61 N.T.S. 

2d 343, 268 App.Dlv. 920. 

Adeauate provision for support 
Where husband made adequate 
provision for the maintenance and 
support of wife, application for ali¬ 
mony pendente lite was properly de¬ 
nied but the wife was entitled to 
counsel fee to prosecute action. 
N.Y.—-Kaiser v. Kaiser, 28 N.Y.S.2d 
381, 262 App.Dlv. 836, reargument 
denied 29 K.Y.S.Sd 146, 262 App.Div. 
847. 

Issue as to children 
Where husband in his answer to 
wife’s complaint for separation af¬ 
firmatively alleged that children 
named in complaint as issue of mar¬ 
riage were not his, wife was entitled 
to litigate such issue and court would 
allow attorney’s fees for same even 
though alimony would be denied be¬ 
cause of her living together with hus¬ 
band. 

N.Y.—Monasterial v. Monasterial, 141 
N.T.S.2d 867. 

90. Minn.—Durke v. Burke, 292 N*. 
W. 426, 208 Minn. 1. 

Nev.—Cunningham v. Cunningham, 
106 F,2d 398, 60 Nev. 191. 

N.Y.—Zinn v. Zinn, 23 N.y.S.2d 672, 
175 Misc. 381. 

91. Md.—Silverberg v. Silverberg, 
134 A, 32, 161 Md. 162. 

9a. Pa.—Siegfried v. Siegfried, 28 
Pa.Dist 469, 11 Berks Co. 67, 32 
York Leg.ltec. 178—Humphreys v. 
Humphreys, 17 Pa.Dist 66. 

Wash.—^Krieger v. Krieger, 233 P. 
306, 133 Wash. 183. 

93. N.Y.—Wood V. Wood, 8 Wend. 
367. 

94. Cal.—^Norman v. Superior Court 
of California in and for Los An¬ 
geles County. 243 P. 461, 76 C.A. 
706. 


Neb.—Corpus Juris Secundum dted 
in O’Neill v. O’Neill, 83 N.W.2d 92, 
94, 164 Neb. 674. 

N.D.—State V. Templeton, 123 N.W. 
283, 18 N.D. 626, 26 L.R.A.,N.S., 
234. 

Wash.—State v. Superior Court for 
Spokane County, 207 P. 227, 121 
Wash. 359, 24 A.L.R. 488, reheard 
211 P. 767, 120 Wash. 359. 

95. Iowa.—Lindsay v. Lindsay, 178 
N.W. 384, 189 Iowa 326. 

Okl.—Peters v. Peters, 46 P.2d 487, 
172 Okl. 676. 

Enforcement or modification of de¬ 
cree 

Within statute providing that 
court may award attorneys’ fees and 
costs to ’’either party” in proceeding 
for enforcement or modification of 
decree of divorce, the quoted words 
mean either husband or wife, as well 
as either plaintiff or defendant. 
Wash.—Gibson v. Von Olnhausen, 
263 P.2d 954, 43 Wash.2d 803. 
Pailure to defend appeal 
Where wife appealed from portion 
of divorce decree directing payment 
of alimony in lieu of husband’s dow¬ 
er interest in realty, and attorney’s 
fees, the husband who filed no' briefs 
in the proceeding and took no steps to 
defend the appeal was not entitled to 
allowance of attorney’s fees in de¬ 
fending the appeal. 

Ill.—Mirza v. Mirza, 48 N.B.2d 746, 
second case, 318 Ill.App. 641. 

96. Okl.—Peters v. Peters, 46 P.2d 
487, 172 OkL 676. 

97. Ga.—Creamer v. Creamer, 36 Ga. 
618. 

19 C.J. p 233 note 19. 

98. Ala.—Johnson v. Gerald, 113 So. 

447, 216 Ala. 681, 59 A.L.R'348— 
Bell v. Bell, 108 So. 376, >214 Ala. 
673. --i-' 


Farrell v. Betts & Betts, 81 So. 
188, 16 Ala.App. 668. 

Fla.—Corpus Juris cited in Smith v. 
Smith, 107 So. 257, 90 Fla. 824. 

Ill.—Sewell V. Sewell, 49 N.B.2d 806, 
319 IlLApp. 640—Thoresen v. 

Thoresen, 12 N.E.2d 28, 293 IlLAj:>p. 
168. See Keizer v. Keizer, 207 IlL 
App. 127. 

Ind.—State ex rel. McNabb v. Allen 
Superior Court No. 2, 76 N.E.2d 
788, 225 Ind. 402. 

Miss,—Blount v. Blount, 96 So.2d 232 
—^Rees V. Rees, 194 So. 760, 188 
Miss. 256. 

Mo.—^Howard v. Howard, App., 300 
S.W.2d 853—Noll v. Noll, App., 286 
S.W.2d 58—^Knebel v. Knebel, App., 
189 S.W.2d 464. 

Nev.—^Harwood v. Carter, 222 P. 280, 
47 Nev. 334. 

N.Y.—Bello V. Bello, 141 N.Y.S.2d 
609—^Application of Waxstein and 
Gelbman, 130 N.Y.S.2d 285—^Rimos 
v. Rimos, 81 N.Y.S.2d 347. 

Ohio.—^Beach v. Beach, 134 N.E.2d 
162, 99 Ohio App. 428—^Keath v. 
Keath, 71 N.B.2d 620, 78 Ohio App. 
517—Parker v. Parker, App., 66 N. 
E.2d 527. 

Va.—Corpus Juris Secundum dted in 
Eddens v. Eddens, 50 S.E.2d 397, 
401, 188 Va. 611. 

19 C.J. p 233 note 12. 

98.5 Mo.—Howard v. Howard, App., 
300 S.W.2d 863—Noll v. Noll, App., 
286 S.W.2d 58. 

98.10 Cal.—-Weil v. Superior Court 
in and for Los Angeles County, 217 
P.2d 976, 97 C.A.2d 373, 

Liability for counsel fees generally 
see supra § 201. 

To whom payment directed generally 
see infra S 250. 

Discretion of court 
Whether the attorneys* fees in a 

divorce action will be made payable 

to a party or to his attorney under 
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fees which have been allowed a wife absolutely be¬ 
long to the counsel who rendered the services to the 
wife.^® Under the rule that the allowance must be 
to the wife, attorneys performing services have no 
standing to enforce the payment of an allowance 
which has been made.^ In jurisdictions where the 
right to allowance of counsel fees for representing 
the wife in divorce proceedings is considered to ex¬ 
ist in favor of counsel performing the services rather 
than in her favor, the courts have recognized the 
right of counsel to enforce pajonent of such fees in 
appropriate proceedings by counsel against the hus- 
band.2 

Exclusiveness of remedy. Under some statutes 
the provision for allowance of attorney’s fees and 
expenses in the divorce proceedings is exclusive of 
other remedies against the husband for a recovery 
thereof.* 
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b. Past or Fatnre Services or Expenses 

As a general rule, suit money and counsel fees will 
be allowed only for expenses to be Incurred and attorney's 
services to be performed in the future and will not be 
allowed for past services or expenses. 

Since the object of the allowance is to enable the 
wife to prosecute or defend the suit, the general 
rule is that suit money and counsel fees will be al¬ 
lowed only for expenses to be incurred and attor¬ 
ney’s services to be performed in the future^ and will 
not be allowed for past services or expenses,5 at 
least where not shown to be necessary to enable the 
wife to prosecute or defend the action.**^ Further, 
reimbursement ordinarily will not be ordered for 
money raised on the wife’s own credit and paid for 
expenses already incurred.® 

However, the rule limiting recovery for past ex¬ 
penses has been relaxed,®*® and there exists author¬ 
ity to the effect that it is immaterial with respect to 
an allowance for expenses whether they were in¬ 


terms of statute is a matter in the 
discretion of the trial court. 

Cal.—Barlin v. Barlln, 302 P.2d 467, 
145 C.A.2d 390. 

XTo interest in subject matter 

(1) The relation an attorney for a 
party, in a divorce case, has to the 
subject matter of the action arises 
solely out of his employment, and he 
has no interest in the subject matter 
under statute providing that when 
attorney’s fees are allowed, they may, 
in the discretion of the court, be 
made payable in whole or in part to 
the attorney. 

Cal.—Weil v. Superior Court in and 
for Los Angeles County, 217 P.2*d 
976, 97 C.A.2d 373. 

(2) Attorneys’ right to fees, under 
statute, is derived from wife, so that 
they have no greater right thereto 
than wife would have. 

Cal.—-Di Grand! v. Di Grandi, 227 P. 
2d 841, 102 C.A.2d 442. 

99. Ga.—Roberts v. Roberts, 41 S.E. 

616, 115 Ga. 269, 90 Am.S.R. 108. 

19 C.J. p 233 note 13. 

1. See supra § 201. 

2. See supra § 201. 

3. Neb.—Teiser v. Lowe, 69 N.W. 
847, 60 Neb. 310—Burnham v. Tiz- 
ard, 48 N.W. 823, 31 Neb. 781. 

4. Nev.—^Levinson v. Levinson, 326 
P.2d 771—Benson v. Benson, 204 P. 
2d 316, 66 Nev. 94—^Fleming v. 
Fleming, 72 P.2d 1110, 58 Nev. 179. 

N.Y.—Brody v. Brody, 163 N.T.S.2d 
26, 3 A.D.2d 992, reargument de¬ 
nied 166 N.Y.S.2d 448. 4 A.D.2d 
744—^Parkas v. Parkas, 33 N.Y.S.2d 
372, 263 App.Div. 367—Conklin v. 
Conklin, 194 N.Y.S. 686, 201 App. 
Div. 170—Tranter v. Tranter, 178 
N.Y.S. 521, 189 App.Div. 714. 


Becker v. Pine, 83 N.Y.S.2d 749. 
193 Misc. 108—-Holt v. Carr. 9 N.Y. 

S. 2d 818, 170 Misc. 32, modified on 
other grounds 14 N.Y.S.2d 838, 268 
App.Div. 772. 

Serwer v. Serwer, 83 N.Y.S.2d 746 
—Rosenblatt v. Rosenblatt, 82 N. 

T. S.2d 124—Rimos v. Rimos, 81 N. 
Y.S.2d 347—Boelsen v. Boelsen, 61 
N.Y.S.2d 867. 

Pa.—Corpus Juris Secundum quoted 
in Morgan v. Morgan, 126 A.2d 805, 
806, 182 Pa.Super. 182. 

5. Del.—Corpus Juris Secundum cit¬ 
ed in Hopkins v. Hopkins, Super., 
94 A.2d 222, 223, 8 Terry 615. 

Fla.—Corpus Juris cited in Smith v. 

Smith, 107 So. 267, 269, 90 Fla. 824. 
Ill.—^Druce v. Druce, 39 N.E.2d 690, 
313 IlLApp. 169. 

Nev.—^Levinson v. Levinson, 325 P.2d 
771—^Blouin v. Blouin, 206 P.2d 608, 
66 Nev. 137—Corpus Juris cited in 
Fleming v. Fleming, 72 P,2d 1110, 
1113, 58 Nev. 179. 

N.Y.—Brody v. Brody, 163 N.Y.S.2d 
26, 3 A.D.2d 992, reargument de¬ 
nied 166 N.Y.S.2d 448, 4 A.D.2d 744 
—Ernst V. Ernst, 100 N.Y.S.2d 632, 
277 App.Div. 1045—Staehr v. 
Staehr, 61 N.Y.S.2d 774, 270 App. 
Div. 943—Fisher v. Fisher, 227 N.Y. 
S. 345, 223 App.Div. 19, affirmed 
165 N.B, 460, 250 N.Y. 313, 61 A.L. 
R. 1623—Stevens v. Stevens, 211 N. 
Y.S. 193, 214 App.Div. 786—Conk¬ 
lin V. Conklin, 194 N.Y.S. 686, 201 
App.Div. 170—Stillman v. Stillman, 
192 N.Y.S. 360, 199 App.Div. 736— 
Beauley v. Beauley, 191 N.Y.S. 397, 
199 App.Div. 279. 

Holt V. Carr, 9 N.T.S.2d 818, 170 
Misc. 32, modified on other grounds 
14 N.Y.S.2d 838, 258 App.Div. 772. 

Bello V. Bello, 141 N.Y.S.2d 609 
—^Fuchs V. Fuchs, 106 N.Y.S.2d 779 
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—Serwer v. Serwer, 83 N.Y.S.2d 
746—Rosenblatt v. Rosenblatt, 82 
N.Y.S.2d 124—Rimos v. Rimos, 81 
N.Y.S.2d 347—Panasci v. Panasci, 
34 N.Y.S.2d 252. 

Pa.—Ray v. Ray, 89 Pa.Super. 666. 

19 C.J. p 229 note 43, p 233 note 23. 
Detective services 

The court cannot, in a divorce ac¬ 
tion, make an order to reimburse 
plaintiff wife for sums alleged ex¬ 
pended before commencement of the 
action for detective service to secure 
evidence of defendant’s infidelity. 
Del.—Hopkins v. Hopkins, 94 A.2d 
• 222, 8 Terry 515. 

N.Y.—Conklin v. Conklin, 186 N.Y.S. 
191, modified on other grounds 188 
N.Y.S. 141, 196 App.Div. 607. 

Prior action 

Whore wife had paid her attorneys 
for their services in first divorce 
proceeding by husband from funds 
belonging to both of them, which 
funds were in her possession, and, in 
such first action, did not prove up or 
fix a claim for such fees, in subse¬ 
quent divorce proceedings by hus¬ 
band, wife was not entitled to recov¬ 
er the toon she had paid. 

Tex.-Dahl v. Dahl, Civ.App., 253 S. 
W.2d 691. 

5.5 N.Y.—^Application of Kaufman, 
71 N.Y.S.2d 409, modified on other 
grounds 70 N.y.S.2d 736, 272 App. 
Div. 323, affirmed 78 N.B.2d 611, 297 
N.Y. 814. 

6. Cal.—Loveren v. Loveren, 35 P. 
87, 100 C. 493. 

Del.—Corpus Juris Secundum cited in 
Hopkins v. Hopkins, 94 A.2d 222, 
223, 8 Terry 515. 

6.5 Pa.—Morgan v. Morgan, 126 A. 
2d 805, 182 l>a.Super. 182. 
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curred before or after such allowance/ and that 
whether an allowance shall be made for expenses 
already incurred is a matter for the discretion of 
the court.7.5 So it has been held that under the cir¬ 
cumstances of the particular case an allowance may 
be made for past services or expenses/ as where 
such payment is necessary to enable the wife fur¬ 
ther to prosecute or defend/ or where the husband 
consents that this may be done/® or where services 
appear not in fact to have been provided out of the 
wife's own means or on her own credit.ii The mere 
fact that counsel for the wife has received a sum 
of money for past services has been held not to 
preclude a subsequent allowance for counsel fees 
other than for past services/^ 

Notwithstanding the general rule limiting the al¬ 
lowance of fees for past services, an application for 
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counsel fees made before the performance of serv¬ 
ices may be deferred for final determination until 
a later stage of the proceeding, as discussed infra 
§ 221 b; and allowances for past services and ex¬ 
penses during final hearing and after decree are 
considered infra § 221 e, f. 

§ 217. In Action for Divorce 

As a general rule, sometimes by virtue of express 
statutory provision, the husband may be required to make 
suitable allowances for the expenses incurred by the wife 
in a divorce suit Instituted by or against him. 

It is generally the rule, either under statutory pro¬ 
visions or in the absence thereof, that the husband 
will be required to make suitable allowances for the 
expenses incurred by the wife in a divorce suit insti¬ 
tuted by or against him, including fees of counsel 
employed to aid her therein.^^ There is some au- 


7. Ind.—Courtney v. Courtney, 30 N. 

E. 914, 4 Ind.App. 221. 

19 C.J. p 233 note 22. 

Neoessity for award. 

Awards of attorneys fees and suit 
expenses to wife in husband’s di¬ 
vorce suit may be made in decree and 
after payment of such expenses by 
wife or extension of credit to her 
therefor, if necessity for such awards 
exists. 

Utah.—-Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 353. 

In CaUfomla 

(1) “Under the law as it presently 
is, the court can order fees for past 
services.” 

Cal.—Gideon v. Gideon, 310 P.2d 90, 
93, 160 C.A.2d 349. 

(2) Earlier cases held that suit 
money and attorney’s fees would not 
be allowed for past services and ex¬ 
penses. 

Cal.—Corpus Juris SeouAdum cited 
ia Warner v. Warner, 216 P.2d 20, 
22, 34 C.2d S38--Wilson v. Wilson, 
199 P.2d 671, 33 C.2d 107. 

Warner v. Warner, 234 P.2d 164, 
106 C.A.2d 763—Kohn v. Kohn, 214 
P.2d 80, 96 C.A.2d 722—Beaulac v. 
Beaulac, 191 P,2d 478, 84 C.A.2d 
649—Line v. Line, 171 P.2d 733, 75 
C.A.2d 723—Hirsch v. Hirsch, 168 
P.2d 770, 74 C.A.2d 391—Brockmil- 
ler V. Brockmiller, 136 P.2d 184, 57 
C.A.2d 623—Schluter v. Schluter, 
20 P.2d 723, 130 C.A. 780—White v. 
White, 274 P. 990, 96 C.A. 765— 
Burdick v. Burdick, 272 P. 762, 95 
C.A, 304—Smith v. Superior Court 
in and for Yuba County, 264 P. 573, 
89 C.A. 177—Stamplli v. Stampfli, 
199 P. 829, 63 C.A. 126. 

(3) Attorneys* fees for wife's at¬ 
torney could bo allowed in divorce 
action after the services had been 
performed only if wife made an ap¬ 
plication for such allowance before 
services were rendered, and flxingr of 


amount thereof was postponed until 
after services had been rendered by 
stipulation by husband or order of 
court. 

Cal.—Wilson v. Wilson, 199 P.2d 671, 
33 C,2d 107. 

7.5 Ind.—^Davis v. Davis, 40 N.E. 
803, 141 Ind. 367. 

Courtney v. Courtney, 30 N.E. 
914, 4 Ind.App. 221. 

Discretion of court generally see in¬ 
fra § 220. 

8. Cal.—Line v. Line, 171 P.2d 733, 
76 C.A.2d 723. 

N.T.—Zinn v. ZInn, 23 N.Y.S.2d 672, 
175 Misc. 381. 

Diligent applioatiou 
In matrimonial action, where 
counsel for wife was diligent in ap¬ 
plication for counsel fees, and hus¬ 
band either asked for, or acquiesced 
in, postponement of application and 
failed to appeal from ruling postpon¬ 
ing determination of amount of al¬ 
lowances until outcome of controver¬ 
sy on the merits, and counsel did not 
rely on credit of wife for his compen¬ 
sation, an award of fees could be 
made even though services were ren¬ 
dered prior to the time of the award. 
N.Y.—^Panasci v. Panasci, 34 N.Y.S. 
2d 252. 

Prior motion 

Where wife’s motion for an allow¬ 
ance for an additional counsel fee 
and disbursements was denied “with¬ 
out prejudice to renewal when appli¬ 
cation is made for judgment,” com¬ 
pensation would not be refused to at¬ 
torneys for services rendered after 
the motion was made, solely on the 
ground that they were for past serv¬ 
ices. 

N.Y.—^Application of Kaufman, 71 N. 
Y.S.2d 409, modified on other 
grounds 70 N.Y.S,2d 736, 272 App. 
Div. 323, affirmed 78 N.B.2d 611, 
297 N.Y. 814. 


8. N.Y.—Zinn v. Zinn, 23 N.Y.S.2d 
572, 175 Misc. 381. 

19 C.J. p 234 note 24. 

10. Cal.—^Newlands v. Los Angeles 
County Super. Ct., 154 P. 829, 171 
C. 741. 

Line v. Line, 171 P.2d 733, 76 C. 
A.2d 723. 

Waiver of obj action 
Stipulation or agreement of defend¬ 
ant in divorce proceeding consenting 
to deferment of the fixation of attor¬ 
ney fees to the time of trial waived 
any objection to allowance of fees for 
past services, and the court could 
properly consider all legal services 
rendered to wife by her attorney in 
determining a reasonable fee. 

Cal.—^Line v. Line, supra. 

11- N.Y.—Zinn v. Zinn, 23 N.Y.S.2d 
672, 176 Misc. 381. 

12- Cal.—W’estphal v. Westphal, 10 
P.2d 122, 122 C.A. 388. 

13. Ala.—Reach v. Reach, 29 So.2d 
676, 249 Ala. 102. 

Ark.—Conner v. Conner, 91 S.W.2d 
260, 192 Ark. 289. 

Conn.—^Krasnow v. Krasnow, 99 A.2d 
104, 140 Conn. 254. 

Fla.—Abbe v. Abbe, 68 So.2d 566— 
Schuberth v. Schuberth, 52 So.2d 
332—Kolb v. Kolb, 137 So. 237, 103 
Fla. 193. 

Ga.—Wise v. Wise, 122 S.E. 210, 167 
Ga. 814. 

Hawaii.—^Hunt v. Hunt, 34 Hawaii 

22 . 

Ill-—Joslyn V. Joslyn, 86 N.E.2d 367, 
337 IlLApp. 443. 

Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 

Iowa.—^Black v. Black, 205 N.W. 970, 
200 Iowa 1016. 

Kan.—^Matlock v. Matlock, 323 P.2d 
646, 182 Kan. 631. 

Ky.—^Furgerson v. Furgerson, 211 S. 

W.2d 161, 307 Ky. 394. 

Me.—White v. Shalit, 1 A.2d 766 136 
Me. 65- 
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thority, however, to the effect that such allowance ance with the terms thereof.15 
should not be made in the absence of statutory au- j^ifg defendant. Under the rule just stated, coun- 
thori2ation,i4 and that when authorized by virtue of sel fees and expenses may be allowed to a wife in a 
Statute its grsint must be limited strictly in accord- suit against her for divorce and the rule may be 


Md.—^altzgraver v. Saltzgaver, 36 A. 
2d 810, 1S2 Md. 624—^Dunn v, Dunn, 
29 A.2d 664, 181 Md. 665—Cook v. 
Cook, 171 A. 722, 166 Md. 704. 
Mich.—Mack v. Mack, 278 N.W. 99, 
283 Mich. 365. 

Minn.—Gerard v. Gerard, 13 N.W.2d 
606. 216 Minn. 543. 

Mo.—Burtrum v. Burtrum, App., 200 
S.W.2d 80. 

Neb.—Sechser v. Sechser, 76 N.W‘.2d 
412, 162 Neb. 486. 

N.J.—Verbeeck v. Verbeeck, 116 A. 
136, 93 N.J.Eq. 17. 

N.M.—Lord v. Lord, 24 P.2d 292, 37 
N.M. 454. 

Ohio.—Cattell v. Cattell, 17 Ohio 
Supp. 3. 

Okl.—Cates v. Cates, 162 P.2d 261, 
194 Okl. 414—Miller v. Miller, 99 
P.2d 515, 186 Okl. 566, certiorari 
denied 61 S.Ct. 9, 311 X7.S. 645, 85 
L.Ed. 411. 

Pa.—Wallace v. Wallace, Com.Pl., 32 
Del.Co. 490—^Tounff v. Toung, Com. 
PI., 26 Leh.L.X 377—Deutsch v. 
Deutsch, Com.Pl., 23 Leh.L.J. 134 
—Clllo V. Cillo, Com.Pl., 29 North- 
umb.Leg.J. 57. 

Tex.—^Burke v. Burke, Civ.App., 309 
S.W.2d 247—^Muran v. Muran, Civ. 
App., 210 S.W.2d 617—Walker v. 
Walker, Civ.App., 201 S.W.2d 61— 
Cohen v. Cohen, Civ.App., 181 S.W. 
2d 916—Hughes v. Hughes, Civ. 
App., 259 S.W. 180. 

Va.—Colbert v. Colbert, 174 S.E. 660, 
162 Va. 393. 

W.Va.—State ex rel. Cooper v. Gar¬ 
vin, 82 S.E,2d 612, 139 W.Va. 845 
—Hatfield v. Hatfield, 153 S.E, 493, 
109 W.Va. 212. 

19 C.J. p 226 note 11. 

“Under the common law of Eng¬ 
land and of most of the states of the 
union, the power to make an allow¬ 
ance for counsel fees and expenses 
of litigation in matters pertaining 
to actions for divorce is inherent in 
the court." 

Conn.—^Krasnow v. Krasnow, 99 A. 2d 
104, 107, 140 Conn. 254. 

Grounds of divorce 

Statute providing for suit money 
applies to all grounds for divorce. 
Fla.—^Todd v. Todd, 9 So.2d 279, 161 
Fla. 134. 

Purpose of statute providing that 
during the pendency of an action for 
divorce, the court may in its discre¬ 
tion reauire the husband to pay any 
money necessary for the prosecution 
of the action or for attorney’s fees 
is to insure that the wife may have 
the proper means to litigate a pend¬ 
ing divorce action, since the husband 
usually controls the community es¬ 
tate and funds. 


Ariz.—Ackel v. Ackel, 110 P.2d 238, 
57 Ariz. 4, 133 A.L.R. 649, rehearing 
denied 111 P,2d 628, 67 Ariz. 118, 
133 A.L.R. 556. 

14, Or.—Carlton v. Carlton, 65 P.2d 
1417. 156 Or. 33. 

19 C.J. p 227 note 12. 

15. Ind.—Pordice v. Fordice, 132 N. 
E.2d 618, 126 Ind.App. 562. 

Or.—Goodman v. Goodman, 106 P.2d 
1091, 166 Or. 141—Carlton v. Carl¬ 
ton, 65 P.2d 1417, 166 Or. 33. 

S.C.—Corpus Juris Secundum cited 
in Jeffords v. Jeffords, 58 S.E.2d 
731, 733, 216 S.C. 461. 

Xiiniitation as to proceedingrs 

Statutory authority of judges to 
order husband to support wife and 
pay her attorney’s fees pendente lite, 
so as to insure wife an efficient prep¬ 
aration of her case and an impartial 
trial thereof, is limited to proceed¬ 
ings for limited and absolute di¬ 
vorce. 

Ind.—Brown v. Brown, 61 N.E.2d 646, 
223 Ind. 463. 

Power to grant main relief 
In action for separation, where 
special term was without power to 
grant the main relief requested, a 
counsel fee for making the applica¬ 
tion should not have been allowed. 
N.T.—Adelman v. Adelman, 161 N.T. 

S.2d 498, 3 A.D.2d 839. 

Xiegal capacity of plaintiff 

Statute authorizing allowance of 
alimony for sustenance and expenses 
during divorce suit applies only to 
action brought by party having legal 
capacity to maintain action, and did 
not authorize an allowance in action 
for divorce and alimony brought by 
guardian on behalf of his ward. 
Ohio.—Jack v. Jack, App., 75 N.B.2d 
484. 

la Ala.—^Bx parte Wood, 110 So. 
409, 216 Ala. 280. 

Ark.—Dlsheroon v. Disheroon, 201 S. 
W.2d 17, 211 Ark. 619—Gabler v. 
Gabler, 190 S.W.2d 975, 200 Ark. 
469—Conner v. Conner, 91 S.W.2d 
260. 192 Ark. 289. 

Cal.—^Walker v. Walker, 213 P. 967, 
190 C. 675. 

Colo.—Santo v, Santo, 206 P.2d 341, 
120 Colo. 13. 

Fla.—McAllister v. McAllister, 101 
So. 303,140 Fla. 207. 

Ga.—Loo V, Lee, 116 S.E. 493, 154 
Ga. 820. 

Hawaii.—^Hunt v. Hunt, 34 Hawaii 

22 . 

Idaho.—Vollmer v. Vollmer, 273 P. l, 
47 Idaho 135. 

Ill.—Haste V, Haste, 117 N.B.2d 789, 
1 IlLApp.2d 417—^Neshelm v. Nes- 
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heim, 12 N.B.2d 222, 293 Ill.Apn 
257. 

Ky.—Snider v. Snider, 302 S.W.2d 621 
—Distler v. Distler, 191 S.W.2d 226 
301 Ky. 331. 

La.—Tanner v. Tanner, 86 So.2d 80 
229 La. 399. 

N.J.—Friederich v. Friederich, 70 A. 
2d 177, 6 N.J.Super. 102. 

Verbeeck v. Verbeeck, 115 A. 136, 
93 N.J.Eq. 17. 

N.T.—Orr v. Orr. 164 N.T.S.2d 137, 
4 A.D.2d 706—Di Benedetto v. Di 
Benedetto, 136 N.Y,S.2d 74, 284 
App.Div. 982, reargument and ap¬ 
peal denied 137 N.T.S.2d 626, 284 
App.Div. 1053—^Toman v. Toman, 
116 N.T.S.2d 696, 280 App.Div. 990 
—Rodell V. Rodell, 176 N.T.S. 919, 
188 App.Div. 950. 

Karrass v. Karrass, 66 N.T.S.2d 
919. 

N.C.—Branon v. Branon, 100 S.B.2d 
209, 247 N.C. 77—O’ohnson v. John¬ 
son, 76 S.B.2d 109, 237 N.C. 383 
— ^\Velch V. Welch, 39 S.B.2d 457, 
226 N.C. 641—Barrow v. Barrow, 
14 S.B.2d 614, 219 N.C. 644—Briggs 
V. Briggs, 1 S.B.2d 118, 216 N.C. 
78. 

N.D.—Harrison v, Harrison, 76 N.W. 
2d 900. 

Okl.—Vincent v. Vincent, 267 P.2d 
612, 208 Okl. 470—Clark v. Clark, 
202 P.2d 990, 201 Okl. 134—Cates 
V. Cntes, 162 P.2d 261, 194 Okl. 
414. 

Pa.—Bowen v. Bowen, 189 A. 629, 124 
Pa,Super, 644. 

Baker v. Baker, 4 Pa.Dist. & Co. 
2d 221. 

Siegfried v. Siegfried, 28 Pa.Dist. 
400, 11 Berks Co. 67, 32 York Leg. 
Hce. 178. 

Titter v. Titter, 28 Del.Co. 469. 

Carbary v. Carbary, Com.Pl., 26 
Ex’ie Co, 273—Bowers V. Bowers, 
Com.Pl., 21 Leh.L.J. 333—Miller v. 
Miller, 34 Luz.Lcg.Reg. 218. 

Tex,—Walker v. Walker, Clv.App., 
201 S.W.2d Gl. 

Va.—Hughes V. Hughes, 4 S.E.2d 402, 
173 Va. 293. 

Wash.—Evans v. Evans, 46 P.2d 730, 
182 Wash. 297. 

19 C.J. p 227 note 17. 

Granting of divorce to husband as 
affecting right of wife to recover 
fees see infra 9 223 a. 

Beasoa, for rale 

Otherwise a wife might not be able 

to establish or vindicate her rights. 

Wash.—State ex rel. Brown v. Su¬ 
perior Court for King County, 69 
P.2d 811, 190 Wash. 672. 

19 C.J. p 227 note 17 [a]. 

Basis in. oommon. law 
Where husband instituted action 
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applied when she is called bn to defend a cross 
complainti7 or counterclaim!8 of her husband. Prior 
foreign decree of divorce as affecting right of wife 
to allowances for counsel fees and suit money as 
defendant in action for divorce is discussed in § 
222 c. 


DIVORCE § 217 

Wife plaintiff. A wife may, under the rule un¬ 
der consideration be allowed counsel fees and ex¬ 
penses pending an action for a divorce in which she 
is plaintiff,!8 and failure of the husband to appear 
and answer after personal service has been held not 


for absolute divorce on ground of 
adultery and wife sought no affirma¬ 
tive relief but her position was 
strictly one of defense, wife’s right 
to allowance for subsistence pending 
trial and for counsel fees was not de¬ 
rived from statutes but grounded on 
common law. 

N.C.—Branon v. Branon, 100 S.B.2d 
209, 247 N.C. 77. 

£aclc of JnrlsdictiojL 
Husband prematurely filing divorce 
suit before acquiring residence in 
state and county for required statu¬ 
tory time must pay wife’s expenses 
in making defense of lack of juris¬ 
diction. 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 353. 

Requiring conduct of case by coun¬ 
sel 

In making an allowance for counsel 
fees in favor of a wife as defendant 
in a suit for divorce, the court may 
properly require that she submit her 
defense to trained counsel of her own 
choosing rather than permit her per¬ 
sonally to conduct her own defense 
where she lacks legal training and 
Jcnowledge of court procedure. 

R.L—Endlong v. Budlong, 142 A. 537, 
certiorari denied 49 S.Ct. 36, 278 

U.S. 642, 73 L.Ed, 556, and 50 S.Ct. 
354, 2S1 U.S. 750, 74 L.Ed. 1161. 
Effect of cross petition 
In husband’s divorce suit, court had 
right to award wife expense money, 
irrespective of any question as to her 
right to permanent alimony, prayed 
in her cros.s petition, becau.se of 
service of notice thereof on husband 
by publication, since such award was 
properly incident to filing of hus¬ 
band’s petition. 

Ohio.—Parker v. Parker, App., 56 N. 
E.2d 527. 

17. Ark.—Craig v. Craig, 117 S.W. 
765, 90 Ark. 40. 

Cal.—Lowell v. Lowell, 65 C. 316. 
Fla.—Stern v. Stern, 50 So.2d 119. 
N.J.—^Prledorich v. Friederich, 70 A. 

2d 177, 6 N..T.Super. 102. 

Wash.—State ex rcl. Brown v. Su¬ 
perior Court for King County, 69 P. 
2d 811, 190 Wash. 672. 

Prior denial of motion 
Where husband set up cross action 
for divorce a vinculo on ground of 
adultery, wife would be entitled un¬ 
der common law, to alimony pendente 
lite in husband’s cross action on trial 
court's finding that she had not suffi¬ 
cient means to defray necessary and 
proper expenses of presenting her de¬ 
fense thereto and that her husband 


was man of wealth, notwithstanding 
her motion for alimony pendente lite 
in her action for divorce a mensa et 
thoro had been denied. 

N.C.—Cameron v. Cameron, 61 S.E.2d 
913, 232 N.C. 686. 

18. N.Y.—Slerson v. Sierson, 56 N. 
T.S.2d 616, 269 App.Div. 899—Pratt 

V. Pratt, 6 N.Y.S.2d 871, 255 App. 
Div. 744. 

19 C.J. p 227 note 19. 

18. Cal.—Webber v. Webber, 199 P. 
2d 934, 33 C.2d 153. 

Gaeta v. Gaeta, 226 P.2d 619, 102 
C.A.2d 87. 

D.C.—Tendler v. Tendler, 12 P.2d 
831, 56 App.D.C. 296, certiorari de¬ 
nied 47 S.Ct. 96, 273 U.S. 637, 693, 
71 L.Ed. 843. 

Ga.—Curtis v. Curtis, 169 S.E. 862, 
173 Ga. Ill—Cason v. Cason, 123 
S.B. 713, 158 Ga. 396—Wise v. 
Wise, 122 S.B. 210, 167 Ga. 814. 
Ill.—^Wilson V. Smart, 166 N.E. 288, 
324 Ill. 276. 

Ind.—Ulrey v. Ulrey, 106 N.B.2d 793, 
231 Ind. 63. 

Ky.—Alderson v. Alderson, 42 S.W.2d 
928, 240 Ky. 708. 

Md.—Smith v. Smith, 140 A.2d 68, 
216 Md. 141—Miller v. Miller, 138 
A. 22, 153 Md. 213. 

Mo,—Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212. 

Neb.—Beatty v. Beatty, 258 N.W. 461, 
128 Neb. 258. 

N.Y.—O’Sullivan v. O’Sullivan, 52 N. 
Y.S.2d 952, 268 App.Div. 1052. 

Shafer v. Shafer, 42 N.Y.S.2d 
674, 180 Misc. 606—Conklin v. 

Conklin, 39 N.Y,S.2d 826, 179 Misc. 
766, affirmed 48 N.Y.S.2d 333, 267 
App.Div. 919. 

Morales v. Morales, 80 N.Y.S.2d 
449—Clark v. Clark, 41 N.Y.S.2d 
80. 

Okl.—McElreath v. McElreath, 817 P. 
2d 225. 

Pa.—Kaufman v. Kaufman, Com.Pl., 
64 LaGk.Jur. 137—Steadier v. 
Steadier, Com.Pl., 52 Lanc.Kev. 319. 
Tenn.—^Riley v. Riley, 9 Tenn.App. 
643—^Russell v. Russell, 3 Tenn. 
App. 232. 

Tex.—McClanahan v. McClanahan, 
Civ.App., 197 S.W.2d 681—^Brown 
v. Brown, Civ.App., 162 S.W.2d 790, 
error refused—^Becker v. Becker, 
Civ.App., 299 S.W. 628—^Hemman v. 
Hemman, Civ.App., 261 S.W. 313. 

W.Va.—State v. Isbell, 150 S.B. 377, 
108 W.Va. 104—Gatrell v. Morris, 
126 S.E. 343, 98 W.Va. 34. 

19 C.J. p 227 note 22. 

Lack of success in action as preclud- 
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ing recovery of fees see infra $ 

223 a. 

Cross action 

When husband sues wife for abso¬ 
lute divorce, wife may plead cause of 
action for divorce from bed a-nd board 
as a cross action, and obtain, tin prop¬ 
er showing, allowance from estate or 
earnings of her husband for counsel 
fees for her attorneys. 

N.C.—^Johnson v. Johnson, 76 S.E.2d 

109, 237 N.C. 383. 

Approval by parties 

(1) Allowance of temporary attor¬ 
ney’s fees to wife who obtained a di¬ 
vorce could not be objected to by 
husband where order for such fees 
was approved in writing by the par¬ 
ties £Lnd their counsel. 

Ill.—Gaiter v. Gaiter, 55 N.B.2d 405, 

323 I11.APP. 297. 

(2) Agreement by parties as bar to 
allowance of counsel fees see infra § 
223 b. 

Action in nature of suit for debt 
brought by divorced wife against 
former husband for accounting of 
community property acquired during 
marriage relation, not being a di¬ 
vorce suit, no counsel fees could be 
allowed under the text rule. 

Tex.—Locke v. Locke, Clv.App., 143 

S.W.2d 637. 

Effect of reconciliation 

(1) Where chancellor, in divorce 
case, before occurrence of reconcilia¬ 
tion, determined that wife was enti¬ 
tled to receive from husband tempo¬ 
rary alimony and solictors’ fees, 
chancellor, after reconciliation, prop¬ 
erly allowed wife’s solicitor fees 
based on services rendered in pro¬ 
ceedings prior to reconciliation. 

Fla.—Baldwin v. Baldwin, 18 So.2d 

681, 154 Fla. 624. 

(2) Where subsequent to the in¬ 
stitution of a divorce action a rec¬ 
onciliation is effected and the court 
is advised thereof by both attorneys, 
although no formal motion of discon¬ 
tinuance is made and no formal order 
is entered, respondent wife’s attor¬ 
ney is not entitled to be paid a coun¬ 
sel fee by libelant for services ren¬ 
dered the wife thereafter, but his 
right to a fee for services rendered 
prior to the reconciliation remains. 
Pa.—^Richardson v. Richardson, 47 

Pa.Dist. & Co. 42. 

(3) In wife’s action for divorce 
and to cancel property settlement 
agreement, trial court erred in lim¬ 
iting testimony at hearing with re¬ 
spect to suit money to question 
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to preclude an allowance in her favor.20 Prior for¬ 
eign decree of divorce as affecting right of wife to 
allowances for counsel fees and suit money as plain¬ 
tiff in action for divorce is treated in § 222 c. 

Allowance to husband. Under applicable statutory 
provisions it has been held in an action for divorce 
brought by the wife as plaintiff that an allowance 
in favor of the husband for his counsel fees and ex¬ 
penses in maintaining a defense was proper.^i How¬ 
ever, where the husband is the unsuccessful litigant 
an award to him of attornej^s fees may be improp- 
er.21-5 

§ 218. In Independent Action for Alimony 

The right to counsel fees and expenses, in an ac¬ 
tion by the wife for permanent alimony, or separate 
maintenance and support, without divorce, is con¬ 
sidered elsewhere in this work, see Husband and 
Wife § 619. The right to an allowance for counsel 
fees and suit money in independent actions or pro¬ 
ceedings brought by the wife subsequent to a decree 
for divorce is considered in § 221 f. 

Consult Pocket Parts for later cases. 

§ 219. In Action to Modify or Set Aside De¬ 
cree 

a. Divorce 

b. Alimony 

c. Custody of children 

a. Divorce 

Unless otherwise provided by statute, the wife may 
not obtain an allowance for expenses and counsel fees 
In a suit brought by her to impeach the validity of a 
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decree of divorce; but in a proper case, the court may 
allow an attorney’s fee In a proceeding for modification 
of a divorce decree. 

It is generally the rule that except as otherwise 
provided by statute, a court has no power to make 
an allowance to the wife for expenses and counsel 
fees in a suit brought by her to impeach the validity 
of a decree of divorce,22 as on the ground of 
fraud ;23 and a wife cannot be granted an allow¬ 
ance to maintain a proceeding to set aside a decree 
which seems valid,24 or to modify such a decree.24.5 
Similarly, a wife has been held not entitled to suit 
money to defend against a suit brought on behalf of 
the husband to set aside a divorce decree on the 
ground of nonscrvice of process ;24.io and a husband 
succeeding in having set aside, on the ground of 
fraud, an order vacating a divorce decree should not 
be made liable for expenses incurred by the wife in 
an effort to retain the benefits of her fraudulent 
acts.24.i5 

According to some decisions, however, counsel 
fees may be allowed to the wife where fraud is re¬ 
lied on by her as ground for setting aside the de¬ 
cree,25 or where it appears from the record that 
the divorce decree is void for lack of junsdiction.25.5 
In circumstances prescribed by statute, a wife may 
be allowed legal expenses to prosecute an action to 
declare invalid a divorce obtained by her hus- 
band.25.10 So, under a statute authorizing an al¬ 
lowance to the wife for counsel fees in a “case of 
divorce” it has been held that such an allowance 
may properly be made in a proceeding in the nature 
of a bill of review to vacate a decree of divorce.25 

In a proper case, the court may allow an attor¬ 
ney’s fee in a proceeding for modification of a di- 


whether reconciliation had taken 
place since husband had obtained In¬ 
terlocutory divorce decree in prior 
action and in denying suit money on 
ground that there had been no recon¬ 
ciliation. 

Cal.—Vlshner v. Vishner, 271 P.2d 
68, 125 C.A.2d 667. 

(4) Hight to counsel fees on dis¬ 
missal of suit see infra § 221 a. 

20. Pa.—^Beckner v. Bcckner, 19 Pa. 
Dist 598. 

21. Cal.—Hopkins v. Detrlck, 217 P. 
2d 78, 97 C.A.2d 60, followed in 217 
P.2d 84, 97 C.A.2d 929. 

Okl.—Peters v. Peters, 46 P.2d 487, 
172 Okl. 676. 

21.5 Neb.—Scchser v. Sechser, 76 
N.W.2d 412, 162 Neb. 486. 

22. Ga.—Summers v. Summers, 94 
S.H).2d 726, 212 Ga. 614. 

Iowa.—^Handsaker v. Handsaker, 272 
N.W. 609, 223 Iowa 462—Duvall v. 
Duvall. 244 N.W. 718, 216 Iowa 24, | 


83 A.L.H. 1242—Burish v. Barish, 
180 N.W. 724, 190 Iowa 493. 

19 C.J. p 228 note 28. 

23. Pla.—^Mouyois v. Mouyois, App., 
97 So.2d 718. 

Md.—Corpus Juris cited in Staub v. 

Staub, 183 A, 605, 609, 170 Md. 202. 
19 C.J. p 228 note 29. 

Statute held inapplicable 
Statute authorizing allowance of 
suit money and attorney’s fees to 
divorced wife in proceeding to en¬ 
force decree or order for payment of 
alimony or child support was not ap¬ 
plicable in suit by former wife to set 
aside divorce decree for fraud. 

Pla.—^Mouyois v. Mouyois, App., 97 
So.2d 718. 

24. Ga.—^Harrison v. Harrison, 65 
S.B.2d 173, 208 Ga. 70. 

Ill.—Hazard v. Hazard, 197 Hl.App. 
612. 

Iowa.—^Wilson v. Wilson, 49 Iowa 
544. 


24.5 Pin.-ITnynes v. Haynes, 71 So. 
2d 491. 

24.10 Ark.—^Ployd v. Isbell, 201 S. 
W.2d 765, 211 Ark. 631. 

24.15 Nob.—Vasa v. Vasa, 84 N.W. 
2d 185, 166 Nob. 69. 

25. Ala.—Tonne v. Torme, 38 So. 
2d 497, 261 Ala. 521. 

Ky.—Moran v. Moran, 137 S.W.2d 418, 
281 Ky. 739—Asher v. Asher, 60 S. 
W.2d 692, 249 Ky. 215. 

Wis.-Dittig V. Littig, 282 N.W. 547, 
229 Wis. 430. 

19 O.J. p 228 note 30. 

Additional allowance for appeal 
Va.—^Tarr v. Tarr, 35 S.E.2d 401, 184 
Va. 443. 

25.5 Ga.—Gates v. Gates, 28 S.B.2d 
108, 197 Ga. 11. 

25.10 N.Y.—Schwartz v, Schwartz, 
106 N.Y.S.2d 624. 

26. 111.—Knaack v. Knaack, 245 111. 
App. 1. 
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vorce decree,26.B or in a proceeding by the husband 
to vacate the judgment of divorce ;26-io and under 
a statute authorizing the assessment of attorney’s 
fees against an unsuccessful party who moves to 
set aside, alter, or modify a divorce decree, the court 
may allow such fees if the husband, as the moving 
party, is imsuccessful in whole or in part.26-l5 gg, 
a wife may be allowed counsel fees in a suit in equity 
to modify the original divorce decree in her favor 
and to enforce past due installments of alimony ;28-20 
but counsel fees have been refused a wife who ap¬ 
plied for an order to modify a decree of divorce 
granted the husband, where her application was 
without merit.27 On setting aside a decree of di¬ 
vorce obtained by default, the court may reserve to 


DIVORCE § 219 

the trial court the question of counsel fees.®^*® • 
b. Alimony 

In proceedings to modify and to set aside divorce de- 
crees with respect to alimony, the wife may obtain an 
allowance for expenses of suit Including counsel fees. 

In proceedings brought to modify decrees with 
respect to alimony, the wife may obtain an allow¬ 
ance for expenses of suit including counsel fees,^* 
and such allowance has been held properly to include 
expenses incurred by the wife in taking an appeal.^® 
It has been held that an allowance for counsel fees 
may be made in favor of the wife in connection 
with a motion by the husband to quash a judgment 
for alimony,^® or to revoke an order awarding ali- 


26.5 Ark.—Roberts v. Roberts, 288 
S.W.2d 948, 226 Ark. 194. 

Where Imsbaad is moving^ party 
on matters relating: to modification of 
divorce decree, the court has discre¬ 
tionary authority and jurisdiction to 
allow wife attorneys' fees and ex¬ 
penses necessary in defense of the 
action. 

Idaho.—^Vright v. Wright, 283 P.2d 
1101, 76 Idaho 393. 

Ill.—Goodman v. Goodman, 69 N.B. 
2d 26, 329 Ill.App. 444. 

26.10 Wis.—Swenson v. Swenson, 13 
Nr.W.2d 531, 245 Wis. 124. 
Interposition of counterclaim 
An order to pay wife’s attorney 
fees for .services rendered, and 
amount disbursed, in defending hus¬ 
band’s motion to vacate judgment 
granting wife divorce, and in making 
efforts to collect amount awarded 
wife by judgment on division of 
property, was not erroneous as not 
made to enable wife to “carry on or 
defend the action,” especially where 
defendant interposed counterclaim 
and moved for new trial. 

Wis.—Swenson v. Swenson, supra. 

26.15 Or.—Scott V. Scott, 282 P.2d 
658, 204 Or. 291. 

26.20 Ala.—^Rickman v. Rickman, 96 
So.2d 674, 2CC Ala. 371. 

27. Cal.—Parkhurst v. Parkhurst, 50 
P. 9, 118 C. IS. 

27.5 N.Y.—Puchs V. Fuchs, 64 N.Y. 
S.2d 487. 

2a Ala.—Hartsffcld v. Hartsfleld, 74 
So.2d 420, 261 Ala. 386—Corpus 
Jaxls Secundum cited In Sims v. 
Sims, 45 So.2d 25, 29, 253 Ala. 307, 
15 A.L..R.2d 1246. 

Cal.—Wilson v. Wilson, 199 P.2d 671, 
33 C.2d 109—Lamborn v. Lamborn, 
214 P. 862, 190 C. 794. 

Wilson V. Wilson, 231 P.2d 128, 
104 C.A.2d 167. 

Fla.—^Blunda v. Blunda, 101 So.2d 
41—Miller V. Miller, 7 So.2d 9, 149 
Fla. 722. 


Ill.—Buehler v. Buehler, 39 N.E.2d| 
706, 313 IU.App. 265, second case. ' 
Kan.—Hippie v. Hippie, 278 P. 33, 
128 Kan. 406. 

Miss.—Lindsey v. Lindsey, 69 So.2d 
203, 219 Miss. 540. 

Neb.—Pasko v. Trela, 46 N.W.2d 139, 
153 Neb. 769. 

N.T.—Fuqua v. Fuqua, 86 N.T.S.2d 
245. 

Okl.—^Lawrence v. Lawrence, 249 P. 

2d 731, 207 Okl. 240. 

19 C.J. p 228 note 33. 

Continuing power 
Court has continuing power to 
modify alimony and maintenance 
provisions of divorce decree because 
of changed conditions and to allow 
attorney’s fees under proper circum¬ 
stances. 

Ala.—Jordan v. Jordan, 96 So.2d 809, 
266 Ala. 386—Keith v. Paden, 51 
So.2d 9, 255 Ala. 294. 

Changed conditions 
Where original decree contained an 
alimony provision, trial court had ju¬ 
risdiction to entertain petition for 
modification of decree with respect to 
alimony, on grounds of changed con¬ 
ditions, and to make order requir¬ 
ing husband to pay sum for attorney 
fees to enable wife to prosecute the 
petition. 

Mich.—Gumbin v. Gumbin, 60 N.W. 
2d 149, 337 Mich. 283. 

Property settlement agreement 

(1) Where trial court which had 
Issued divorce decree incorporating 
property settlement agreement had 
jurisdiction in wife’s proceeding for 
modification of payments made to 
her under the agreement and decree 
to determine the character of the 
payments involved, that is to deter¬ 
mine whether they were alimony so 
as to be subject to revision by court, 
the divorce action was still “pend¬ 
ing” within statute authorizing court 
to award attorney fees in pending 
divorce action. 

Cal.—^Dexter v. Dexter, 265 P.2d 873, 
42 C.2d 36. 


(2) In action to set aside property 
division provisions of divorce decree, 
where matter of property settlement 
and payments, to be made to wife, 
was to be retried, the question of 
reasonable attorney’s fees for whole 
divorce proceeding should be deter¬ 
mined by court In that hearing. 
Minn.—^Johnson v. Johnson, 68 N.W. 

2d 398, 243 Minn. 403. 

(3) Where wife obtained divorce 
and property settlement from' hus¬ 
band, and decree Incorporated prop¬ 
erty settlement agreement providing 
for installment payments by hus¬ 
band, and husband thereafter filed pe¬ 
tition to be relieved of further pay¬ 
ments by reason of wife’s remai> 
riage, court had jurisdiction to make 
allowance of attorney’s fees and ex¬ 
penses to wife in connection with 
such petition and husband’s appeal 
from adverse decision thereon, since 
petition was incident to decree of 
divorce previously entered with 
which husband had failed to comply. 
Ill.—Stromsem v. Stromsem, 101 N. 

B.2d 742, 344 Ill.App. 553, first case. 

(4) However, action by husband 
and second wife and child against 
first wife and children by her, to set 
aside property settlement agreement 
by which husband and first wife had 
agreed to leave certain property, on 
their death, to their two children, did 
not involve primarily the question 
of how much property divorced wife 
was to receive by reason of separa¬ 
tion and divorce, but rather the dis¬ 
position to be made of the property 
after deaths of the parties, and at¬ 
torney’s fees as in an action inci¬ 
dental to divorce proceedings could 
not be awarded to first wife. 

Ky.—^Poor v. Logan, 252 S.W.2d 1. 

29. Cal.—^Lamborn v. Lambom, 214 

P. 862, 190 C. 794. 

19 O.J. p 228 note 33 [b]. 

Allowance for expenses on appeal 

generally see infra § 221 h. 

30. Mo.—Weniger v. Weniger, App., 

1 82 S.'W.2d 776, 776. 
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inony,3i or to reduce the amount of the periodic 
payments and it has also been held that a di¬ 
vorced wife, petitioning for an increase of alimony 
awarded her by a divorce decree, is entitled to rea¬ 
sonable attorney's fees necessarily incurred by her 
in such proceeding.31-10 In some jurisdictions, 
however, it has been held that the court has no 
power to award counsel fees to a wife in a proceed¬ 
ing to modify or amend an award as to alimony 


27A C. J.S. 

after a final judgment of absolute divorce,32 al¬ 
though it may do so after final judgment in an ac¬ 
tion for separation.33 Where a court of competent 
jurisdiction in a case pending before it indicates that 
the husband might properly make an application for 
modification of alimony, it has been held that coun¬ 
sel fees and expenses in opposing such applica¬ 
tion when subsequently made should be denied.34 


Beasou for mle 

“If the execution Is successfully 
attacked by motion to quash because 
the plaintiff [wife] has not the 
means to resist the motion, her 
judgment is as effectually defeated 
as though it had been done by a mo¬ 
tion to modify.’* 

Mo.—Weniger v. Weniger, supra. 

Beaial of fees held not error 

(1) In proceeding on husband’s 
motion to quash execution on divorce 
action judgment allowing wife at¬ 
torney’s fees, where execution was 
not issued at instance of wife, who 
was holder of judgment, denial of 
attorney’s fee for wife for resisting 
motion to quash was not error. 

Mo.—^Howard v. Howard. 300 S,W.2d 
853. 

(2) Where court vacated alimony 
decree on husband’s application, on 
ground that court had no jurisdiction 
to enter a decree ordering payments 
as long as wife lives and remains 
single, wife could not receive suit 
money and attorney's fees. 

Mo.—Smothers v. Smothers, App., 
263 S.W.2d 60. 

31. Cal.—Moore v. Gosbey, 19 P.2d 
996,130 C.A. 70. 

Wis.—Baldwin v. Baldwin, 33 N.W. 
2d 198, 253 Wis. 200. 

Opposing coonterclaim 
Where divorced wife sought in¬ 
crease of alimony award, husband 
died counterclaim seeking to be re¬ 
lieved from any further liability, 
and court refused such relief, attor¬ 
ney’s services in opposing counter¬ 
claim constituted services for pur¬ 
pose of “enforcing decree for ali¬ 
mony’’ within attorney’s fee statute 
and justified award of attorney’s 
fees. 

Fla.—Selinsky v. Selinsky, 62 So.2d 
24. 

JJlowaaoe held properly denied 
<1) In general. 

Cal.—^Leupe v. Leupe, 130 P.2d 697, 
21 a2d 145. 

(2) Where divorced wife filed pe¬ 
tition to Increase alimony and di¬ 
vorced husband countered with mo¬ 
tion to terminate further alimony 
payments, but husband did not make 
any effort to urge chancellor to act 
on his petition, trial court did not 
abuse discretion in not awarding 


wife counsel fees for defending 
against petition of husband. 

Fla.—^McArthur v. McArthur, 95 So. 
2d 521. 

31.5 Ala.—Sims v. Sims, 45 So.2d 26, 
253 Ala. 307, 15 AIi.R.2d 1246. 
Cal.—Puckett v. Puckett, 136 P.2d 
1. 21 C.2d 833. 

Miss.—Gresham v. Gresham, 26 So. 

2d 760, 199 Miss. 778. 

Recovery of fees in proceedings after 
final Judgment for modification of 
decree as to alimony see infra 
§ 221 a. 

On successful application by di¬ 
vorced husband for reduction in 
amount of alimony that he was re¬ 
quired to pay divorced wife, on 
ground of change of circumstances, 
allowance of attorney's fees to di¬ 
vorced wife was within discretion of 
chancery court. 

Ark.—Gusewelle v. Gusewelle, 313 S. 
W.2d 838. 

Bnforcemeut of decree 
Where husband petitions for re¬ 
duction of amounts allowed in for¬ 
mer decree for alimony and child 
support, defending wife is in effect 
litigating to enforce portion of for¬ 
mer decree which husband seeks to 
take away from her, and wife is un¬ 
titled under terms of statute to suit 
money, including a reasonable attor¬ 
ney’s fee. 

Fla.—Simpson v. Simpson, 63 So. 2d 
764. 

Unsuccessful party 
Where husband’s duty to pay ali¬ 
mony was terminated by operation of 
divorce decree provision that alimony 
was to continue only as long ns 
wife should remain unmarried, and 
not as result of husband’s motions 
for reduction in alimony on ground 
of reduction in income, husband was 
the “unsuccessful party’’ with re¬ 
spect to motions and, thus, was obli¬ 
gated to pay attorney’s fees which 
wife Incurred in connection there¬ 
with. 

Or.—Skidmore v. Skidmore, 253 P.2d 
903, 197 Or. 409. 

31.10 Ill.—^Martin v. Martin, 76 N. 
E.2d 353, 332 llLApp. 661—Schweid- 
ler V. Schweidler, 70 N.R2d 89, 329 
IlI.App. 643-—Jacobs v. Jacobs, 65 
N.E.2d 688, 328 Ill.App. 133, 
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32. Fla.—^Haynes v. Haynes, 71 So. 
2d 491—Simpson v. Simpson, 63 
So.2d 764. 

Iowa.—Stone v. Stone, 235 N.W. 492, 
212 Iowa 1344—^Nlcolls v. Nlcolls* 
235 N.W. 288, 211 Iowa 1193. 

La.—Wainwright v. Wainwright, 46 
So.2d 902, 217 La. 663. 

Md.—Corpus Juris Secundum quoted 
in Tome v. Tome, 22 A.2d 649, 660, 
180 Md. 31—Winchester v. Win¬ 
chester, 113 A. 684. 138 Md. 95. 14 
A.L.R. 609. 

N'.T.—Bishop V. Bishop, 205 N.TS 
642, 210 App.Div. 3. 

Goldberg v. Keller. 247 N.T.S. 
364, 138 Misc. 555. 

19 C.J. p. 228 note 34. 

Restoration of original award 
A divorced husband cannot be re¬ 
quired to pay divorced wife for 
services of her counsel in a success¬ 
ful attempt to have her permanent 
alimony restored to a figure at which 
it had been fixed by original decree, 
reduction having been previously 
made by order of court, since a hus¬ 
band’s obligations to his former wife 
are sati.sfled when he has paid perma¬ 
nent alimony and such counsel fee 
ns niuy be allowed for services up 
to such final decree or on appeal 
therefrom, and thereafter former 
husband and wife are strangers finan¬ 
cially as well as domestically. 

Md.—Tome v. Tome, 22 A.2d 649, 
180 Md. 31. 

33. N.Y.—^Horn v. Schmalholz, 134 
N.Y.S. 662, 160 App.Dlv. 333. 

34. N.Y.—^IVeisbcckcr v. Weisbeck- 
er, 18 N.Y.S.2d 852, 259 App.Div. 
230, 

Child ooming of age 
Where appellate division in the 
state of New York indicated that ap¬ 
plication to reduce permanent ali¬ 
mony by certain sum might proper^ 
ly be made in view of the fact that 
a son had come of age, and thereafter 
husband moved for order amending 
final judgment by reducing the ali¬ 
mony by that sum, wife’s motion for 
counsel fees and expenses in op¬ 
posing the application for reduction 
should have been denied by the trial 
court. 

N.Y.—^Weisbecker v. Weisbecker* 

supra. 
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c. Custody of OMldren 

Ordinsrily it is hold tlist sllowcinccs for counsel 
fees and suit money cannot be made in collateral 
proceedings to modify a divorce decree in so far as 
it awards custody of children.*5 There exists, how¬ 
ever, authority to the effect that counsel fees may be 
allowed in such cases.*® It has also been held that 
suit money may be allowed in a proceeding to se¬ 
cure a supplementary decree as to the custody of the 
children.*^ 


35. See infra $ 325. 

36. See infra § 325. 

37. See infra § 325. 

3& U.S.—Burch v. Burch, C.A.Vir¬ 

gin Islands, 205 F.2d 115. 

Ala.—^Mathison v. Mfl*:hison, 100 So. 
2d 11, 267 Ala. lOl—Hartsfleld v. 
Hartsdeld, 74 So.2d 420, 261 Ala. 
386—Cowen v. Cowen, 65 So.2d 
196, 259 Ala. 37—Steiner v. Stein¬ 
er, 48 So.2d 184, 254 Ala. 260—Ex 
parte Taylor, 37 So.2d 656, 251 
Ala. 387—Penn v. Penn, 19 So.2d 
353, 246 Ala. 104—^Ex parte Cox, 
160 So. 230, 230 Ala. 158—Ex parte 
Harris, 152 So. 449, 228 Ala. 88— 
Ex parte Williams, 135 So. 172, 
223 Ala. 221—^Ex parte Watson, 
125 So. 669, 220 Ala. 409. 

Ariz,—Schuster v. Schuster, 23 P.2d 
559, 42 Ariz. 190—Long v. Long, 5 
P.2d 1047, 39 Ariz. 271. 

Ark.—Fitzgerald v, Fitzgerald, 303 
S.W.2d 576, 227 Ark. 1061—Kearney 

V, Kearney, 274 S.W.2d 779, 224 
Ark. 484—Aucoin v. Aucoin, 200 S. 

W. 2d 316, 211 Ark. 206—Fine v. 
Pine, 192 S.W.2d 212, 209 Ark. 
754—Gladfclter v. Gladfeltcr, 172 
S.W.2d 246, 205 Ark. 1019—Laird 
V. Laird, 145 S.W.2d 27, 201 Ark. 
483—Allen v. Allen, 283 S.W. 984, 
171 Ark. 241. 

Cal.—Primm v. Primm, 299 P.2d 231, 
46 C.2d 690—Weil v. Weil, 236 r.2d 
159, 37 C.2d 770—Sweoiey v. Sweel- 
ey, 170 P.2d 409, 28 C.2d 389— 
Leupe V. Leupc, 130 P.2d 697, 21 
C.2d 145. 

Burman v. Burman, 318 P.2d 51, 
165 C.A.2d 255—Ojona v. Ojena, 
316 P.2d 414, 164 C.A.2d 440— 
Gideon v. Gideon, 314 P.2d 1011, 153 
C.A.2d 641—Beksinki v. Beksinki, 
312 P.2d 268, 161 C.A.2d 674— 
Howard v. Howard, 307 P.2d 412, 
148 C.A.2d 766—Spurgeon v. Spuz^- 
geon, 301 P.2d 903, 145 C.A.2d 33— 
Garten v. Garten, 296 P.2d 23, 140 
C.A. 489—^Berry v. Berry, 294 P.2d 
766, 140 C.A.2d 63—Jones v. Jones, 
286 P.2d 908, 136 C.A.2d 62—Mauld¬ 
in V. Mauldin, App., 276 P.2d 113, 
hearing dismissed—Couser v. Cous¬ 
er, 270 P.2d 496, 126 C.A.2d 475— 
Heilman v. Heilman, 266 P.2d 148, 
122 C.A.2d 771—^Bruce v, Bruce, 
263 P.2d 896, 121 C.A.2d 661—Har- 
rold V. Harrold, 256 P.2d 626, 117 
27AC.J.S.—60 
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§ 220. Discretion of Court 

It Is Within the sound discretion of the court whether 
or not to allow suit money and counsel fees, and to fix the 
amount thereof, and the exercise of such discretion will 
not be disturbed unless there has been an abuse thereof. 

The allowance to a wife of suit money and counsel 
fees incurred in prosecuting or defending divorce 
proceedings, and the amount thereof, are largely 
within the discretion of the court passing on the ap¬ 
plication for such allowance.^ 8 Such discretion is 


C.A.2d 664—Hardy v. Hardy, 256 
P.2d 85, 117 C.A.2d 86—Sigesmund 
V. Sigesmund. 265 P.2d 16. 117 C.A. 
2d 230—Sigesmund v. Sigesmund, 
252 P.2d 713, 115 C.A2d 628—Frazi¬ 
er V. Frazier, 252 P.2d 698, 115 C.A. 
2d 560—Spreckels v. Spreckels, 244 
P.2d 917, 111 C.A.2d 629—Ganann 
V. Ganann, 240 P.2d 722, 109 C.A. 
2d 346—Walsh v. Walsh, 289 P.2d 
472, 108 C.A.2d 676—LeFiell v. 
LePiell, 239 P.2d 61. 108 C.A2d 
321—Pope V. Pope, 237 P.2d 312, 
107 C.A.2d 637—Krieger v. Krieger, 
231 P.2d 626, 104 C.A.2d 448—Cese- 
na V. Cesena, 229 P.2d 463. 103 C.A. 
2d 212—DeVall v. DeVall, 226 P.2d 
606, 102 C.A.2d 53—Crossley v. 
Crossley, 218 P.2d 132, 97 C.A2d 
637—Loke v. Loke, 212 P.2d 653. 
96 C.A.2d 278—^Perry v. Perry, 209 
P.2d 847, 93 C.A2d 720—McClure 
V. Donovan, 196 P.2d 911, 86 C.A.2d 
747—^Fallon v. Fallon, 195 P.2d 
878, 86 C.A2d 872—Cameron v. 
Cameron, 192 P.2d 89, 85 C.A.2d 
22—Loeb v. Loeb, 190 P.2d 246, 84 
C.A.2d 141—Fallon v. Fallon, 189 
P.2d 766, 83 C.A2d 798—Line v. 
Line, 171 P,2d 733, 76 C.A.2d 723— 
Gebhardt v. Gebhardt, 160 P.2d 
177, 69 C.A2d 723—Thomas v. 

Thomas, 153 P.2d 389, 66 C.A.2d 
818—^Kentera v. Kentera, 162 P.2d 
238, 66 C.A.2d 373—Heck v. Heck, 
147 P.2d 114, 63 C.A.2d 477—Heck 
V. Heck, 147 P.2d 110, 63 C.A.2d 
470—Brazen v. Brazell, 129 P.2d 
117, 54 C.A.2d 458—Howton v. 

Howton, 124 P.2d 837, 51 C.A.2d 
323—Parker v. Parker, 70 P.2d 1003, 
22 C.A.2d 139—Ryder v. Ryder, 37 
P.2d 1069, 2 C.A.2d 426—Westphal 
V. Westphal, 10 P.2d 122, 122 GA¬ 
OS 8—Westphal v. Westphal, 10 P.2d 
119, 122 C.A 379—Treece v. Supe¬ 
rior Court in and for Alameda 
County, 298 P. 1040, 113 C.A. 728— 
Ritter v. Ritter, 284 P. 960, 103 
C.A. 583—McCahan v. McCahan, 190 
P. 458, 47 C.A. 173—Reed v. Reed, 
180 P. 43, 40 C.A. 102. 

Colo.—Miller v. Miller. 247 P. 667, 
79 Colo. 609—^Russell v. Russell, 
202 P. 711, 70 Colo. 487. 

Conn.—^Krasnow v. Krasnow, 99 
2d 104, 140 Conn. 264—Saunders v. 
Saunders, 98 A.2d 815, 140 Conn. 
140—Bielan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.L.R.2d 1019— 
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La Bella v. La Bella, 67 A.2d 627, 
134 Conn. 312. 

D.C.—Shima v. Shima, 139 P.2d 533, 
78 U.S.App.D.C. 265, 150 A.L.R. 
1179—^Pedersen v. Pedersen, 107 F. 
2d 227, 71 APP.D.C. 26. 

Fla.—^McArthur v. McArthur, 95 So. 
2d 621—^Longino v. Longino, 67 So. 
2d 203—McAllister v. McAllister, 
191 So. 303, 140 Fla. 207—Troeger 
V. Troeger, 172 So. 473, 127 Pla. 
63—Baker v. Baker, 114 So. 661, 94 
Fla. 1001. 

Ga.—Childs v. Childs, 45 S.B.2d 418, 
203 Ga. 9—^Long v. Long, 13 S.E. 
2d 349, 191 Ga. 606—Alford v. Al¬ 
ford, 7 S.B.2d 278, 189 Ga. 630— 
Houston V. Houston, 197 S.B. 237, 
186 Ga. 140—^Maxwell v. Maxwell, 

170 S.E. 362, 177 Ga. 483—Gam- 
mage V. Gammage, 114 S.B. 641, 164 
Ga. 452. 

Idaho.—McHan v. McHan, 80 P.2d 
29, 59 Idaho 41—Hay v. Hay, 232 
P. 895, 40 Idaho 159—^Taylor v. 
Taylor, 196 P. 211, 33 Idaho 446. 
Ill.—^Baumgartner v. Baumgartner, 
148 N.B.2d 327, 16 Ill.App.2d 286— 
Landrey v. Landrey, 141 N.B.2d 
405, 13 Ill.App.2d 202—^Barnett v. 
Barnett, 93 N.B.2d 93, 341 IlLApp. 
26—^Errera v. Errera, 76 N.E.2d 
215, 332 IlhApp. 682. 

Ind.—^Pry v. Pry, 76 N.B.2d 909, 226 
Ind. 458—^Hetherington v. Hether- 
ington, 160 N.E. 345, 200 Ind. 56. 

Lucas V. Lucas, 86 N.E.2d 300, 
119 Ind.App. 860. 

Kan.—^Bennett v. Bennett, 266 P.2d 
1021, 175 Kan. 692—Thompson v. 
Thompson, 213 P.2d 641, 168 Kan. 
450—Hayn v. Hayn, 176 P.2d 127, 
162 Kan. 189—^Lassen v. Lassen, 
7 P.2d 120, 134 Kan. 436. 

Ky.—Carlton v. Carlton, 265 S.W.2d 
477—Cadden v. Smith, 264 S.W.2d 
71—Ousley V. Ousley, 264 S.W.2d 
62—Sullivan v. Sullivan, 210 S.W. 
2d 760, 307 Ky. 222—Maher v. 
Maher, 174 S.W.2d 289, 295 Ky. 
263. 

Md.—Wyahllyeth v. Wyahllyeth, 82 
A.2d 380, 182 Md. 663—Timanus v. 
Timanus, 10 A.2d 322, 177 Md. 686 
—Spellman v. Spellman, 182 A. 
842, 169 Md. 700—Fries v. Fries, 

171 A. 703, 166 Md. 604. 

Mich.—Wood V. Wood, 284 N.W. 627, 
288 Mich. 14. 
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Minn.—Eck v. Eck, 90 N.W.2d 211— 
Hempel v. Hexnpel, 30 N.W.2d 594, 
225 Minn. 287—^Burke v. Burke, 292 
N.W. 426, 208 Minn. 1—Spratt v. 
Spratt, 187 N.W. 227, 151 Minn. 
458—^Larson v. Larson, 179 N.W. 
723, 147 Minn. 457. 

Mo.—White v. White, App., 312 S.W. 
2d 167—Gregg v. Gregg, App., 272 
S.W.2d 855—Lehr v. Lehr, App., 
264 S.W.2d 37—Padgett v. Padgett, 
App., 231 S.W.2d 207—Patterson v. 
Patterson, App., 215 S.W.2d 761— 
Hayes v. Hayes, App., 75 S.W.2d 
614—^Baer v. Baer, App., 51 S.W. 
2d 873—Becherer v. Becherer, App., 
299 S.W. 61—Boll V. Boll, App.. 287 
S.W. 834—^Prank v. Frank, App.. 
287 S.W. 829—Howey v. Howey, 276 
S.W. 84, 220 Mo.App. 484. 

Neb.—Vasa v. Vasa. 84 N.W.2d 185, 
165 Neb. 69—Sewell v. Sewell, 69 
N.W.2d 549, 160 Neb. 173—More¬ 
house V. Morehouse, 66 N.W.2d 579, 
159 Neb. 255—Lippincott v. Lip- 
pincott, 41 N.W.2d 232, 152 Neb. 374 
—Bolton V. Bolton, 154 N.W. 213, 98 
Neb. 625. 

Nev.—^Harwood v. Carter, 222 P. 280, 
47 Nev. 334. 

N.J.—^Kerkos v. Kerkos, 84 A.2d 24, 
16 N.J.Super. 101. 

Grobart v. Grobart, 55 A.2d 1, 
140 N.J.ECI. 401. 

N.T.—^Dickenson v. Dickenson, 81 N. 
Y.S.2d 294, 192 Misc. 635. 

Conklin v. Conklin, 186 N.Y.S. 
191, order modified on other 
grounds 188 N.Y.S. 141, 196 App. 
Div. 607. 

N.C.—Bayfield v. Rayfleld, 89 S.E.2d 
399, 242 N.C. 691—Cameron v. Cam¬ 
eron, 61 S.E.2d 913, 232 N.C. 686— 
Butler V. Butler, 39 S.E.2d 745, 226 
N.C. 594—^Vaughan v. Vaughan, 190 
S.E. 492, 211 N.C. 364—Davidson v. 
Davidson, 127 S.E. 682, 189 N.C. 
625. 

N.D.—Heller v. Heller, 81 N.W.2d 
124—Swanson v. Swanson, 28 N.W. 
2d 73, 75 N.D. 332. 

Ohio—Stuart v. Stuart, 58 N.E.2d 
656, 144 Ohio St. 289. 

Dworkin v. Miller, App., 94 N.E. 
2d 105, second case—Keath v. 
Keath, 71 N.E.2d 520, 78 Ohio App. 
517—^Wilson v. Wilson, App., 68 
N.E. 2d 149—Davis v. Davis, App,, 
51 N.E.2d 288—Drach v. Drach, 17 
Ohio App. 299. 

Okl.—Stephens v. Stephens, 311 P.2d 
241—^Maxfleld v. Maxiield, 258 P. 
2d 915—Brannon v. Brannon, 250 
P.2d 447, 207 Okl. 529— Corpus 
Jtiris Secundum quoted in Banta v. 
Banta, 210 P.2d 346, 348, 202 Okl. 
86—Clark v. Clark, 202 P.2d 990, 
201 Okl. 134. 

Or.—Scott V. Scott, 282 P.2d 658, 
204 Or. 291—Jerman v. Jerman, 
275 P. 916, 129 Or. 402—Billion v. 
Billion, 256 P. 769, 122 Or. 68. 

Pa.—Campana v. Campana, 142 A.2d 
169, 186 Pa.Super. 472—^Morgan v. 
Morgan, 126 A2d 805, 182 Pa.Su¬ 


per. 182—^Rothman v. Rothman, 
119 A.2d 684, 180 Pa.Super. 421— 
Hanson v. Hanson, 110 A.2d 750, 
177 Pa.Super. 384—Albrecht v. Al¬ 
brecht, 107 A.2d 209, 176 Pa.Super. 
650—^Bredbenner v. Bredbenner, 107 
A.2d 169, 175 Pa.Super. 580—Wil¬ 
liams V. Williams, 104 A.2d 499, 175 
Pa.Super. 409—^Marra v. Marra, 88 
A.2d 112, 170 Pa.Super. 688— 

Scholl V. Scholl, 35 A.2d 528, 154 
Pa.Super. 57—^Brong v. Brong, 195 
A 439, 129 Pa.Super. 224—Bowen 
V. Bowen, 189 A. 529, 124 Pa.Super. 
544—Doemling v. Doemling, 179 A. 
813, 118 Pa.Super. 426—White v. 
White, 161 A 464, 106 Pa.Super. 
85—^Kuehnle v. Kuehnle, 157 A. 
218, 103 Pa.Super. 415—^Ray v. Ray, 
89 Pa.Super. 566—^Lynn v. Lynn, 
76 Pa. Super. 440—Swank v. 
Swank, 75 Pa.Super. 112. 

Siegfried v. Siegfried, 28 Pa. 
Dist. 469, 11 Berks Co. 57, 32 York 
Leg.Rec. 178. 

Kline v. Kline, 29 Del.Co. 391— 
Steudler v. Steadier, Com.Pl., 52 
Lanc.Rev. 319—Marks v. Marks, 
Com.Pl., 48 Lanc.Rev. 357—Young 
V. Young, Com.Pl., 26 Leh.L.J. 377 
—Bowers v. Bowers, Com.Pl., 21 
Leh.L,J. 333—Wlock v. Wlock, 
Com.Pl., 72 Montg.Co. 20—^Yeager 
V. Yeager, Com.Pl., 23 Northumb. 
Leg.J. 152—Frantz v. Frantz, 7 
Sch.Reg. 92—^Boyd v. Boyd, 22 
West.Co.L.J. 131. 

R. I.—Di Nofrio v. Di Nofrio, 125 A 
2d 194—Baker v. Baker, 4 A.2d 
913, 62 R.I. 263. 

S, C,—Poliakoff v. Poliakoff, 70 S.B.2d 
625, 221 S.C. 391. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601—Kuehn v. Kuehn, 55 N.W.2d 
70, 74 S.D. 621. 

Tex.—Burke v. Burke, Civ.App., 309 
S.W.2d 247— Boggs v. Boggs, Civ. 
App., 306 S.W.2d 237—^Deano v. 
Deane, Civ.App., 298 S.W.2d 282— 
Danache v. Danacho, Civ.App., 296 
S.W.2d 821—^Henderson v. Hender¬ 
son, Civ.App., 259 S.W.2d 780— 
Edsall V. Edsall, Civ.App., 240 S.W. 
2d 424—Lewis v. Lewis, Civ.App., 
218 S.W.2d 220—Muran v. Muran, 
Civ.App., 210 S.W.2d 617—Walker 
V. Walker, Civ.App., 201 S.W.2d Cl 
—^Roberts v. Roberts, Civ.App., 193 
S.W.2d 707, certified questions an¬ 
swered 192 S.W.2d 774*—Moore v. 
Moore, Civ.App., 192 S.W.2d 929— 
Chapman v. Chapman, Civ.App., 172 
S.W.2d 127, error dismissed—^Wil¬ 
son V, Wilson, Civ.App., 231 S.W. 
830. 

Utah.—Morrison v, Federico, 232 P. 
2d 374, 120 Utah 75—Alldredgo v, 
Alldredge, 229 P.2d 681, 34 AL.R. 
2d 305—Weiss v. Weiss, 179 P.2d 
1005, 111 Utah 353—Burtt v. Burtt, 
204 P. 91, 69 Utah 457. 

Wash.—State ex rel. Taw v. Shorett, 
207 P.2d 192, 33 Wash.2d 768— 
Lehrman v. Lehrman, 49 P.2d 41, 
183 Wash, 649—State ex rel. Het- 

9-^6 
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trick V. Long, 48 P.2d 224, 183 
Wash. 309—^Mason v. Mason, i p, 
2d 886, 163 Wash. 539—Smiley v! 
Smiley, 239 P. 551, 136 Wash. 241--1 
Pierce v. Pierce, 181 P. 24 107 
Wash. 125. 

Wis.—Subrt v. Subrt, 83 N.W. 2d 
122, 275 Wis. 628—Julien v. Julien 
60 N.W.2d 753, 265 Wis. 85—Rob¬ 
erts V. Roberts, 34 N.W.2d 130, 253 
Wis. 305—^Elies v. Elies, 300 N.W. 
493, 239 Wis. 60—Szumski v. 

Szumski, 270 N.W. 926, 223 Wis! 
500—Cudahy v. Cudahy, 258 N.W* 
168, 217 Wis. 355. 

tVyo.—Corpus Juris Secundum cited 
in Holmes v. Holmes, 211 P.2d 946 
957, 66 Wyo. 317. 

19 C.J. p 228 note 39. 

Discretion to permit recovery for 
past expenses see supra § 216. 
“Whether wife should be allowed 
alimony pendente lite and suit money 
in her divorce action, amount to he 
allowed, and time when such allow¬ 
ances should be made, are matters 
addressed to sound legal discretion 
of chancellor, but such discretion is 
subject to review.” 

Ill.—^Kleinschmidt v. Kleinschmldt, 
104 N.E.2d 343, 345 IlLApp. 608. 
Statute not mandatory 

(1) Statutory provision that court 
“may” on petition, in proper cases, 
allow a wife reasonable counsel fees 
and expenses, is not “mandatory.” 
Pn.—Tumini v. Tumini, 28 A2d 357, 

150 Pa.Super. 363. 

(2) Statute, dealing with allow¬ 
ance pendente lite for either of par¬ 
ties in divorce action, empowers hut 
docs not require court, on a proper 
showing and in a proper case, to 
award reasonable interim expenses 
to party In divorce action. 

Ohio.—Stone v. Stone, 122 N.E.2d 
404, 98 Ohio App. 240. 

(3) Under statute providing that 
court mny require husband to pay 
reasonable expenses of wife in action 
as may be just and proper, consider¬ 
ing r(‘.spective parties and means and 
property of each, trial court was 
given broad discretion in determining 
wlu'thor it would allow attorneys’ 
f(‘es in divorce proceeding and its 
a«*tion with respect thereto would 
never bo di.sturbed on appellate re¬ 
view, in absence of clear showing of 
abuse of discretion. 

Kan.—DeWitt v. DeWltt, 223 P.2d 
970, 170 Kan. 58. 

Agreement of parties 

Matter of compelling the husband 
to pay the wife any money necessary 
to prosecute or defend the cause 
rests solely within the court’s discre¬ 
tion, and any agreement purporting 
otherwise to settle such matter is 
subject to examination by the court 
Cal.—Line v. Line, 171 P.2d 733, 76 
C.A2d 723. 

Time for allowance 
The discretion referred to in the 
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a legal one controlled by established legal princi¬ 
ples, 38-5 and it is to be exercised in view of the con¬ 
ditions and circumstances of the case.39 It is not 
an absolute discretion to be exercised at the pleasure 
of the court and unreviewable, but is to be exercised 
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within certain limits and with respect to factual con- 
ditions.89-6 Nevertheless, an exercise of judicial 
discretion in this respect will not be disturbed or 
interfered with unless abused,^® and in numerous 


text has been held to extend to the 
time when the allowance shall be 
made, whether during: the pendency 
of the proceedings or at the close 
thereof, when the value of the serv¬ 
ices rendered can be estimated more 
accurately. 

D.C.—^Pedersen v. Pedersen, 107 P. 

2d 227, 71 App.D.C. 26. 

Value of services; reasonableness 
of fee 

(1) As regards allowance for coun¬ 
sel fees it has been held that the dis¬ 
cretion of the trial court may be 
exercised in the absence of proof as 
to the value of the services per¬ 
formed. 

Ga.—Hall v. Hall, 195 S.E. 731, 185 
Ga. 602—Ogletree v. Ogletree, 160 
S.E. 167, 169 Ga. 366. 

(2) Such discretion may also be 
exercised in the absence of proof as 
to the reasonableness of the fee for 
which an allowancu is sought. 

Wash.—^Vanderpool v. Vanderpool, 67 

P.2d 1253, 186 Wash. 360. 

Failure to exercise discretion held 
erroneous 

In divorce case, on conflicting evi¬ 
dence as to causes of separation and 
as to validity of contract purporting 
to settle claims for alimony, court 
could allow some amounts as tempo¬ 
rary alimony and attorney’s fees in 
advance of jury's verdict, or could 
refuse both in his discretion, and in 
such case failure to exercise discre¬ 
tion was erroneous. 

Ga.—Joyner v. Joyner, 29 S.E.2d 266, 
197 Ga. 479. 

In West Virginia 

(1) It has been stated that the 
allowance of counsel fees is discre¬ 
tionary with the court. 

W.Va.—State v. Eddy, 146 S.E. 643, 
106 W.Va. 370. 

(2) It has been held, however, that 
where divorced wife stated her inten¬ 
tion to seek an appeal from divorce 
decree, and applied to the circuit 
court for suit money, costs, and coun¬ 
sel fees, court had no discretion rela¬ 
tive to granting allowances prayed 
for but had discretion only as to 
amounts of such allowances. 

W.Va.—State ex rel. Cooper v. Gar¬ 
vin, 82 S.E.2d 612, 139 W.Va. 845. 

38.5 Cal.—Bluhm v. Bluhm, 277 P.2d 
421, 129 C.A.2d 546. 

39. Ala.—^Davis v. Davis, 51 So. 2d 
876, 255 Ala. 488. 

Ariz.—Wood v. Wood, 266 P.2d 778, 76 
Ariz. 412. 

Cal.—Cline v. Cline, 23 P.2d 431, 132 
C.A. 713. 


Md.—Bennett v. Bennett. 79 A.2d 613, 
197 Md. 408, 29 A.L.R.2d 467. 
Mo.—Price v. Price. App., 281 S.W. 
2d 307—Simmons v. Simmons, 
App., 280 S.W.2d 877—Cadenhead v. 
Cadenhead, App., 266 S.W.2d 426— 
Patterson v. Patterson, App., 215 
S.W.2d 761—^Baer v. Baer, App., 51 
S.W.2d 873. 

N.T.—Conklin v. Conklin, 186 N.T.S. 
191, modified on other grounds 188 
N.T.S. 141, 196 App.Div. 607. 
Ohio.—Stone v. Stone, 122 N.E.2d 
404, 98 Ohio App. 240. 

Okl.—Coxpus Juris Seoundum g[uoted 
lu Banta v. Banta, 210 P.2d 346, 
848, 202 Okl. 86. 

Or.—Scott V. Scott, 282 P.2d 668, 204 
Or. 291. 

Pa.—Anthony v. Anthony, 77 Pa.Dist. 
& Co. 519. 

Wakefield v. Wakefield, Com.Pl.. 
53 Dauph.Co. 181—^Haugle v. 
Naugle, Com.Pl., 36 Luz.Leg.Reg. 
106. 

Tex.—Brady v. Brady, Civ.App., 266 
S.W.2d 685. 

Wash.—Schmidt v. Schmidt, 321 P.2d 
895—Gibson v. Von Olnhausen, 263 
P.2d 954, 43 Wash.2d 803. 

W.Va.—Corpus Juris Seenudum cited 
la State ex rel. Cooper v. Garvin, 
82 S.B.2d 612, 616, 139 W.Va. 845. 
Wis,—Polak V. Polak, 22 N.W.2d 163, 
248 Wis. 425—Swenson v. Swenson, 
13 N.W.2d 531, 246 Wis. 124. 

19 C.J. p 229 note 40. 

Dlsoretloa vested in court by stat¬ 
ute authorizing allowance to wife of 
suit money pending divorce action 
must be exercised in view of the cir¬ 
cumstances of the parties, their sev¬ 
eral necessities, and the pecuniary 
ability of the husband. 

Cal.—Loke v. Loke, 212 P.2d 563, 95 
C.A.2d 278—Shopiro v. Shopiro, 
App., 153 P.2d 62—^Howton v. How- 
ton, 124 P.2d 837, 51 C.A.2d 323. 

39.5 N.C.—Butler v. Butler, 39 S.B. 

2d 746, 226 N.C. 694. 

Beasouable exercise 
Court's discretion is not an arbi¬ 
trary one but must be exercised rea¬ 
sonably and fairly, taking into con¬ 
sideration all facts exhibited to court 
in evidence submitted at hearing of 
motion for allowance. 

Cal.—McClure v. Donovan, 196 P.2d 
911, 86 C.A2d 747. 

40. Ark.—^Kearney v. Kearney, 274 
S.W.2d 779, 224 Ark. 484—Gladfelt- 
cr V. Gladfelter, 172 S.W.2d 246, 
205 Ark. 1019. 

Cal.—Primm v. Primm, 299 P.2d 231, 
46 C.2d 690—Sweeley v. Sweeley, 
170 P.2d 469, 28 C.2d 389. 
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Ojena v. Ojena, 316 P.2d 414, 154 
C.A.2d 440—^Beksinskl v. Beksinski, 
812 P.2d 268, 151 C.A.2d 674—Gan- 
ann v. Ganann, 240 P.2d 722, 109 
C.A.2d 346—Pope v. Pope, 237 P.2d 
312, 107 C.A.2d 537. 

Ga.—Childs v. Childs, 45 S.B.2d 418, 
203 Ga. 9—Tillman v. Tillman, 1 S. 
E.2d 676, 187 Ga. 567—Cason v. 
Cason, 123 S.E. 713, 158 Ga. 395. 
Idaho.—Gapsch v. Gapsch, 277 P.2d 
278, 76 Idaho 44. 

Ill.—^Donini v. Donini, 73 N.E.2d 127, 
331 IlLApp. 405. 

Ind.—Shula v. Shula, 132 N.E.2d 612, 
236 Ind. 210—^Pry v. Pry, 76 N.E.2d 
909, 225 Ind. 458. 

Kan.—DeWitt v. DeWitt, 223 P.2d 
970, 170 Kan. 58—Thompson v. 
Thompson, 213 P.2d 641, 168 Kan. 
460—^Hawley v. Hawley, 188 P.2d 
660, 164 Kan. 176—^Hayn v. Hayn, 
176 P.2d 127, 162 Kan. 189. 

Md.—Wyahllyeth v. Wyahllyeth, 32 
A.2d 380, 182 Md. 663. 

Mo.—^Richardson v. Richardson, App., 
288 S.W.2d 20. 

Neb.—Schrader v. Schrader, 26 N.W. 

2d 617, 148 Neb. 162. 

Ohio.—^Davis v. Davis, App., 61 N.B. 
2d 288. 

Okl.—^Burr v. Burr, 249 P.2d 722, 207 
Okl. 357—Corpus Juris Secuudum 
guoted iu Banta v. Banta, 210 P.2d 
346, 348, 202 Okl. 86. 

Or.—Scott V. Scott, 282 P.2d 658, 204 
Or. 291. 

Pa.—Morgan v. Morgan, 126 A.2d 805, 
182 Pa.Super. 182—Clark v. Clark, 
52 A.2d 361, 160 Pa.Super. 662— 
Carr v. Carr, 50 A.2d 617, 160 Pa. 
Super. 124—^Ray v. Ray, 89 Pa-Su¬ 
per. 566. 

R.I.—^Di Nofrio v. Di Nofrio, 125 A.2d 

194. 

Tenn.—^Marmino v. Marmino, 238 S. 

W.2d 105, 34 Tenn.App. 352. 

Tex.—Boggs V. Boggs, Civ.App., 306 
S.W.2d 237—Danache v. Danache, 
Civ.App., 296 S.W.2d 821. 

Wash.—State ex rel. Pearce v. Su¬ 
perior Court for King County, 209 
P.2d 906, 34 Wash.2d 768. 

Wis.—^Leach v. Leach, 52 N.W.2d 896, 
261 Wis. 350. 

19 C.J. p 229 note 41. 

Discretion abused 
(1) In general. 

Ariz.—^Roberts v. Malott, 292 P.2d 
838, 80 Ariz. 66. 

Cal.—Bemheimer v. Bernheimer, 230 
P.2d 17, 103 C.A.2d 643—Busch v. 
Busch, 278 P. 456, 99 C.A. 198. 

Ga.—Williams v. Williams, 4 S.E.2d 

195, 188 Ga. 536—Maxwell v. Max¬ 
well. 170 S.E. 362, 177 Ga. 483. 

Ill.—^Watson v. Watson. 82 N.E.2d 
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cases it has been held that an abuse of discretion was not shown.^®-® 


27A C. J.S, 


671, 335 IlLApp. 637—^Labanauskas 
V. Labanauskas, 228 IlLApp. 273. 
Ind.—^Ferguson v. Ferguson, 125 N. 

E.2d 816, 125 Ind.App. 596. 

Mo.—Jeans v. Jeans, App., 300 S.W. 
2d 870. 

Mont.—^Albrecht v. Albrecht, 269 P. 
158, 83 Mont. 37. 

N.T.—Green v. Green, 89 N.T.S.2d 
405, 275 App.Div. 943, reargument 
denied 92 N.Y.S.2d 312, 275 App. 
Div. 1045—^Hornreich v. Hornreich, 
22 N.T.S.2d 943, 260 App.Div. 885—- 
Jury V. Jury, 275 N.Y.S. 586, 242 
App.Div. 476. 

Ohio.—Stuart v. Stuart, 58 N.E.2d 
656, 144 Ohio St. 289. 

Stone V. Stone, 122 N.E.2d 404. 
98 Ohio App. 240—Washington v. 
Washington, App., 103 N.E.2d 300. 
Pa.—^Rothman v. Rothman, 119 A.2d 
584, 180 Pa.Super. 421—^Dash v. 
Dash, 60 A.2d 407, 163 Pa.Super. 
229—Rutherford v. Rutherford, 32 
A.2d 921, 152 Pa.Super. 617—Brong 
V. Brong, 195 A. 439, 129 Pa.Super. 
224. 

Tex.—Chapman v. Chapman, Civ. 
App., 172 S.W.2d 127, error dis¬ 
missed. 

Wash.—State ex rel. Brown v. Su¬ 
perior Court for King County, 69 
P.2d 811, 190 Wash. 672—Krieger 

V. Krieger, 233 P. 306, 133 Wash. 
183. 

(2) It is abuse of discretion to dis¬ 
allow attorney’s fees and costs to 
wife in divorce action and subse¬ 
quent proceedings therein if she is 
without funds to secure adequate rep¬ 
resentation. 

Wash.—Kain v. Kain, 318 P.2d 955. 

40.5 Ala.—Waldrep v. Waldrep, 165 
So. 235, 231 Ala. 390. 

Ariz.—Wood V. Wood, 265 P.2d 778, 76 
Ariz. 412—Guthrie v. Guthrie, 242 
P.2d 549, 73 Ariz. 423—Schuster v. 
Schuster, 23 P.2d 559, 42 Ariz. 190 
—Long v. Long, 5 P.2d 1047, 39 
Ariz. 271. 

Ark.—^Fitzgerald v. Fitzgerald, 303 S. 

W. 2d 676, 227 Ark. 1061—Kearney 
V. Kearney, 274 S.W.2d 779, 224 
Ark. 484—Turner v. Turner, 243 
S.W.2d 22, 219 Ark. 259—Fine v. 
Fine. 192 S.W.2d 212, 209 Ark. 754. 

Cal.—Hall V. Hall, 267 P.2d 249, 42 

C.2d 435—Dietrich v. Dietrich, 261 
P.2d 269, 41 C.2d 49, certiorari de¬ 
nied 74 S.Ct. 378, 346 U.S. 938, 98 
L,Ed. 426—Wilder v. Wilder, 7 P. 
2d 1032, 214 C. 783. 

Cohen v. Cohen, 319 P.2d 66, 156 
C.A.2d 191—^Bekslnski v. Beksinski, 
812 P.2d 268, 161 C.A.2d 674— 
Spurgeon v. Spurgeon, 301 P.2d 903, 
146 C.A.2d 33—Winn v. Winn, 299 
P.2d 721, 143 C.A.2d 184—Howard 
V. Howard, 296 P.2d 592, 141 C.A. 
2d 233—Garten v. Garten, 295 P.2d 
23, 140 C.A.2d 489—Jones v. Jones, 
286 P.2d 908, 135 C.A.2d 52—Mc-^ 


Mahan v. McMahan, 279 P.2d 767, 
130 C.A.2d 737—Currin v. Currin. 
271 P.2d 61, 125 C.A.2d 644—Trem- 
bath V. Trembath, 268 P.2d 208, 124 
C.A.2d 265—Bruce v. Bruce, 263 
P.2d 895, 121 C.A.2d 661—Hardy v. 
Hardy, 255 P.2d 85, 117 C.A.2d 86 
—Sigesmund v. Sigesmund, 252 P. 
2d 713, 115 C.A.2d 628—Spreckels v. 
Spreckels, 244 P.2d 917, 111 C.A.2d 
529-Krieger v. Krieger, 231 P. 
2d 526, 104 C.A.2d 488—DeVall v. 
DeVall, 226 P.2d 605, 102 C.A.2d 53 
—^Murdoch v. Murdoch, 218 P.2d 
613, 97 C.A.2d 825—Loke v. Loke, 
212 P.2d 653. 95 C.A.2d 278—Perry 
V. Perry, 209 P.2d 847. 93 C.A.2d 
720—^Farnsworth v. Farnsworth, 
184 P.2d 7, 81 C.A.2d 380—Arm¬ 
strong V. Armstrong, 183 P.2d 905, 
81 C.A.2d 322—Heck v. Heck. 147 
P.2d 114, 63 C.A.2d 477—Heck v. 
Heck, 147 P.2d 110, 63 C.A.2d 470— 
Brazen v. Brazell. 129 P.2d 117, 64 
C.A.2d 458—Cline v. Cline, 23 P.2d 
431, 132 C.A. 713—Blank v. Blank, 
18 P.2d 956, 129 C.A. 403—Min- 
nich V. Minnich. 15 P.2d 808, 127 
C.A. 180—^Westphal v. Westphal, 10 
P.2d 122, 122 C.A. 388—Speck v. 
Speck, 267 P. 1090, 92 C.A. 365. 
Colo.—Bieler v. Bieler, 272 P.2d 636, 
130 Colo. 17—Zook V. Zook, 195 P. 
2d 387, 118 Colo. 299—Hobbs v. 
Hobbs, 210 P. 398, 72 Colo. 190. 
Conn.—Saunders v. Saunders, 98 A.2d 
815, 140 Conn. 140—Dochelli v. 
Dochelli, 3 A.2d 666, 125 Conn. 465 
—Schilcher v. Schilcher, 200 A. 
361, 124 Conn. 446. 

D.C.—^Myers v. Myers, 4 F.2d 300, 55 
App.D.C. 224. 

Fla.—^Kleinschmidt v. Kleinschmidt, 
66 So.2d 815—^Diem v. Diem, 193 So, 
65, 141 Fla. 260. 

Platt V. Platt, App., 103 So.2d 
253. 

Ga.—Maddox v. Maddox, 82 S.E.2d 
21, 210 Ga. 690—^Harbuck v. Har- 
buck, 78 S.E.2d 508, 210 Ga. 220— 
Braswell v. Braswell, 32 S.E.2d 773, 
198 Ga. 763—Moody v. Moody, 19 S. 

E.2d 504, 193 Ga. 699—Long v. 
Long, 13 S.E.2d 349, 191 Ga. 606— 
Roberts v. Roberts, 10 S.K.2d 62, 
190 Ga. 649—Bulloch v. Bulloch. 4 
S.E.2d 630, 188 Ga. 099—Tillman 
V. Tillman, 1 S.B.2d 676, 187 Ga. 
667—Hall V. Hall, 196 S.B. 731, 186 
Ga. 602—Davis v. Davis, 194 S.E. 
175, 185 Ga. 64—Curtis v. Curtis, 
159 S.E. 862, 173 Ga. Ill—Morgan 
v. Morgan, 111 S.B. 676, 163 Ga. 
127—Gaskin v. Gaskin, 106 S.E. 309, 
150 Ga. 756. 

Idaho.—Gapsch v. Gapsch, 277 P.2d 
278, 76 Idaho 44. 

Ill.—Ylonen v. Tlonen, 117 N.E.2d 98, 
2 I11.2d 111—Byerly v. Byerly, 2 
N.B.2d 898, 363 Ill. 517. 

Landrey v. Landrey, 141 N.E.2d 
406, 13 Ill.App.2d 202—Barnett v. 
Barnett, 93 N,B.2d 93, 341 IlI.App. 
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26—^Bateman v. Bateman, 85 NE 
2d 196, 337 IlLApp. 7—Kaplan'v 
Kaplan, 46 N.B.2d 196, 317 IlLApp* 
461. ^ 

Ind.—Rooney v. Rooney, 109 N‘.E 2 d 
93. 231 Ind. 443. 

Temme v. Temme, 9 N.E.2d 111 
103 Ind.App. 669. 

Iowa.—Schaefer v. Schaefer, 66 N.W. 
2 d 428, 245 Iowa 1343—^McCarty v 
McCarty, 169 N.W. 135. 

Kan.—Thornbrugh v. Thornbrugh 
259 P.2d 219, 175 Kan. 66 —DeWitt 
V. DeWitt, 223 P.2d 970, 170 53 

—Thompson v. Thompson, 213 P 2 d 
641, 168 Kan. 450. 

Ky.—Coleman v. Coleman, 269 S.W. 
2d 730—Oliver v. Oliver, 258 S.w! 
2 d 703—^Maher v. Maher, 174 SW 
2d 289, 295 Ky. 263. 

La.—Jones v. Jones, 9 So.2d 227, 200 
La. 911. 

Md.—Dotterer v. Dotterer, 77 A.2d 10 , 
196 Md. 601—Sause v. Sause, 63 A. 
2d 632, 192 Md. 88 . 

Mich.—Gumbln v. Gumbin, 60 N.W. 2 d 
149, 337 Mich. 283—Newberry v. 
Newberry, 50 N.W.2d 774, 332 Mich. 
265—Wood V. Wood, 284 N.W. 627, 
288 Mich. 14. 

Minn.—Burke v. Burke, 292 N.W. 426, 
208 Minn. 1. 

Mo.—White v. White, App., 312 S.W. 
2d 167—Simmons v. Simmons, App., 
280 S.W.2d 877—Samland v. Sam- 
land, App., 277 S.W.2d 880—Gregg 

V. Gregg, App., 272 S.W.2d 855— 
Padgett V. Padgett, App., 231 S. 

W. 2a 207—Bowzer v. Bowzer, 155 
S.W.2d 630, 236 Mo.App. 614—Lipp 
V. Llpp, App., 117 S.W.2d 364— 
Baer v. Baer, App., 61 S.W.2d 873— 
Ream v. Ream, App., 246 S.W. 611. 

N.M.—Woollctt V. WoollGtt, 260 P.2d 
913, 67 N.M. 660. 

N.Y.—Klugcr V. Kluger, 162 N.Y.S.2d 
264, 1 A.D.2d 1033—Leonard v. 

Leonard, 151 N.Y.S.2d 398, 1 A.D.2d 
981, order amended on other 
grounds 163 N.Y.S.2d 691, 2 A.D.2d 
692—Ciufo V. Ciufo, 112 N.Y.S.2d 
561, 279 App.Div. 1133, reargument 
and appeal denied 114 N.Y.S.2d 260, 
280 App.Div. 881, appeal dismissed 
108 N.E.3d 401, 304 N.Y. 734—Edell 
V. Edell, 107 N.Y.S.2d 823, 279 App. 
Div. 657—Armour v. Armour, 89 
N.Y.S.2d 677, 276 App.Div. 941. 
Ohio.—Wilson V. Wilson, App., 68 N. 
E.2d 149. 

Okl.—^Jahn v, Jahn, 276 P.2d 226— 
Parley v. Parley, 275 P.2d 319. 
Or.—Blake v. Blake. 31 P.2d 768, 147 
Or. 43—^Day v. Day, 1 P.2d 123, 
137 Or. 159. 

Pa.—Brcdbenner v. Bredbenner, 107 
A.2d 169, 176 Pa.Super. 680—Wil¬ 
liams V. Williams, 104 A.2d 499, 
175 Pa.Sup6r. 409—Marra v. Marra, 
88 A.2d 112, 170 I»a.Super. 688— 
Conway v. Conway, 39 A.2d 717,166 
Pa.Super. 189—Tumini v. Tumini, 
28 A.2d 367, 160 Pa.Super. 363— 
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§ 221. Condition of Cause 

a. In general 

b. At beginning of action 

c. After death of party 

d. After referee’s report or interlocutory 

hearing 

e. On final hearing 

f. After final judgment or order vacating 

judgment 

g. On dismissal of suit or pending motion 

for new trial 

h. On or pending appeal 
a. In General 

While under some statutes the court has power to 
award a wife counsel fees at any stage of a divorce ac¬ 
tion or In a proceeding ancillary thereto, ordinarily an 


DIVORCE § 221 

application for the payment of expenses and counsel fees 
should be made while the divorce suit is pending. 

While under some statutes the court has power to 
award a wife counsel fees at any stage of a divorce 
action or in a proceeding ancillary thereto,^®*®® 
the rule that an application for temporary ali¬ 
mony should be made while the suit is pending, dis¬ 
cussed supra § 207, has been generally held to apply 
with respect to an application by a wife to compel 
the payment of her expenses and counsel fees by the 
husband.^i Generally a suit is deemed to be pend¬ 
ing within the meaning of the rule stated at any 
time after its commencement and prior to rendition 
of final judgment or decree, although there are 
cases to the effect that the suit is to be considered 
as pending until the time for appeal has passed,or 
until the final determination of the appeal,or un¬ 
til all matters involved in the divorce case or inci- 


Hare v. Hare, 2 A.2d 607, 133 Pa. 
Super. 134—Bowen v. Bowen, 189 
A. 529, 124 Pa.Super. 544—White 

V. White. 161 A. 464. 106 Pa.Super. 
85. 

R. I.—^Harson v. Harson. 106 A.2d 
812, 82 II.I. 71—Gardella v. Gar- 
della, 19 A.2d 307, 66 R.I. 382— 
Baker v. Baker, 4 A.2d 913, 62 R.I. 
263. 

S. D.—^Kressly v. Kreasly, 87 N.W.2d 
601—Spence v. Spence, US N.W.2d 
301, 75 S.D. 26—^ICuchn v. Kuehn, 
65 N.W.2d 70, 74 S.D. 621. 

Tex.—Burke v. Burke, Civ.App., 809 
S.W.2d 247—v, Bogffs, Civ. 
App., 306 S.W.2d 237—Deane v. 
Deane, Civ.App., 298 S.W.2d 282— 
Gray v. Gray, Civ.x\pp., 286 S.W.2d 
223—^Edsall v. Edsall, Civ.App., 240 
S.W.2d 424—Lewis v. Lewis, Civ. 
App.. 218 S.W.2d 220—Walker v. 
Walker, Civ.App.. 201 S.W.2d 61— 
Roberts v. Roberts, Civ.App., 193 
S.W.2d 707, certified questions an¬ 
swered 192 S.W.2d 774—Moore v. 
Mooro, Civ.App., 192 S.W.2d 929— 
Chapman v. Chapman, Civ.App., 172 
S.W.2d 127, error dismissed—Gil¬ 
lespie V. Gillespie, Civ.App., 110 S. 

W. 2d 89, error dismissed—^Wilson 
V. Wilson, Civ.App., 231 S.W. 830. 

Va.—Ring: V. Rinff, 38 S.R.2d 471, 185 
Va. 269, 165 A.L.R. 1237. 

Wash.—Piake v. Plske, 290 P.2d 726, 
48 Wa.sh.2d 69—^Abel v. Abel, 289 
P.2d 724, 47 Wa.sh.2d 816—Smith v. 
Smith, 277 P.2d 339, 45 Wash.2d 
472—Doer v. Deer, 186 P.2d 619, 
29 Wash.2d 202. 

Wis.—Schafer v. Schafer, 87 N.W.2d 
803, 3 Wis.2d 166—Julien v. Julien, 
60 N.W.2d 753, 266 Wls. 85—Rob¬ 
erts V. Roberts, 34 N.W.2d 130, 253 
Wis. 306—Trush v. Trush, 236 N.W. 
663, 204 Wls. 187. 

Wyo.—Holmes v. Holmes, 211 P.2d 
946, 66 Wyo. 317—Gwynn v, Gwynn, 
182 P.2d 816, 63 Wyo. 3C6. 


40.50 Neb.—Pasko v. Trela, 46 N.W. 

2d 139, 153 Neb. 759. 

Wash.—Koon v. Koon, 313 P.2d 869, 
60 Wash.2d 577. 

After commenoesneiLt of snit 

(DA court having: jurisdiction of 
suit for divorce or judge of such 
court in vacation has power to make 
an allowance for suit money and 
counsel fees after commencement of 
suit. 

W.Va.—^Myers v. Myers, 35 S.B.2d 
847, 128 W.Va. 160—Thacker v. Fer¬ 
guson, 32 S.EI.2d 47, 127 W.Va. 177. 

(2) Under statute authorizing or¬ 
ders for expenses of divorce suit 
“during the pendency of the action,“ 
quoted phrase means any time from 
commencement of action until and in¬ 
cluding final disposition thereof. 

Kan.—Bennett v. Bennett, 266 P.2d 
1021, 175 Kan. 692. 

(8) In a divorce action, wife may 
be allowed attorney’s fees at any 
time, up to and including time of af¬ 
firmance by reviewing court. 

Iowa.—^Renze v. Renze, 72 N.W.2d 
490, 247 Iowa 25. 

41. U.S.—Junghans v. Junghans, D. 
C., 112 P.2d 212. 

Cal.—Wilson v. Wilson, 199 P.2d 671, 
33 C.2d 107. 

Heilman v. Heilman, 266 P.2d 148, 
122 C.A.2d 771. 

Idaho.—Taylor v, Taylor, 196 P. 211, 
33 Idaho 445. 

Ill.—Labanauskas v. Labanauskas, 
228 IlLApp. 273. 

Mont—Wilson v. Wilson, 278 P.2d 
219, 128 Mont 511—Grimstad v. 
Johnson, 201 P. 314, 61 Mont. 18, 
25 A.L.R. 361. 

N.T.—^Nottingham v. Nottingham, 
204 N.Y.S. 763, 209 App.Div. 462— 
Nottingham v. Nottingham, 204 N. 

T.S. 760, 209 App.Div. 469—Eman¬ 
uel V. Emanuel, 179 N.Y.S. 919, 190 
App.Div. 917. 


Okl.—^Friedman v. Friedman, 269 P. 
257, 132 Okl. 45. 

Pa.—Merkel v. Merkel. 54 Montg.Co. 
43. 

19 C.J. p 229 note 49. 

Ccmnectloii with tempoxaxy mainte¬ 
nance 

Allowance of a solicitor’s fee is a 
feature of wife’s right to temporary 
maintenance, but when suit has 
progressed to where temporary main¬ 
tenance is not an issue, a solicitor’s 
fee will not be allowed. 

Ala.—^Mathison v. Mathison, 100 So. 
2d 11, 267 Ala. 101. 

42. Idaho.—^Taylor v. Taylor, 196 P. 
211, 33 Idaho 445. 

Ind.—Cirtin v. Cirtin, 164 N.E. 493, 
199 Ind. 737. 

Or.—Goodman v. Goodman, 105 P. 
2d 1091, 165 Or. 141—Carlton v. 
Carlton, 65 P.2d 1417, 156 Or. 33— 
Aldrich v. Aldrich, 276 P. 267, 129 
Or. Ill—Billion v. Billion, 266 P. 
769, 122 Or. 68—Thomsen v. Thom¬ 
sen, 247 P. 808, 118 Or. 614. 

Action for separation 
Under statute providing that “prac¬ 
tice and proceedings’’ in actions for 
separation shall be same as in cases 
of absolute divorce, court is author¬ 
ized to determine before final decree 
wife's application for attorney fees 
to prosecute her action for separation 
from bed and board. 

Ind.—^Tracy v. Tracy, 50 N.E.2d 662, 
221 Ind. 590. 

43. Cal.—Orannis v. San Francisco 
Super. Ct., 77 P. 647, 143 C. 630. 

Mont.—^Bordeaux v. Bordeaux, 76 P. 
359, 29 Mont. 478. 

44. Cal.—^Heilman v. Heilman, 266 
P.2d 148, 122 C.A.2d 771. 

Mont.—^Bordeaux v. Bordeaux, 76 P. 
359, 29 Mont. 478. 

N.Y.—McBride v. McBride, 23 N.a 
1065, 119 N.Y. 619. 
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dental thereto are determined and satisfied.^^*® An 
application for suit money filed by plaintiff’s attor¬ 
ney after it becomes evident that plaintiff will not 
appear for trial is properly denied.^^-^® 

b. At Begimiing of Action 

Counsel fees are often allowed at the beginning of a 
divorce action, prior to the trial of the main action; but 
the entire amount of allowance need not be fixed at such 
time, as allowances may be made from time to time as 
the exigencies of the case demand. 

Counsel fees are often allowed at the beginning 
of the divorce action^® or at the time of awarding 
temporary alimony but the allowance may be 
deferred until a later stage of the proceedings,^®-® 
so that in a separation action, the fixation of coun¬ 
sel fees may await final determination of the action 
where this will work no hardship on either par- 
ty.46.10 Allowances for suit money have been made 
after service of process but before the return day 
thereof,47 and an allowance for counsel fees has, 
by virtue of statute, been made after the original 
petition was filed.48 It has also been held that a 
suit is pending for purposes of making allowances 
for the wife’s expenses in prosecuting or defending 
when process has been issued and returned executed 


and the bill or other pleading has been filed.49 

Under some circumstances it has been held that 
an allowance for suit money may be made before an¬ 
swer is filed,®® although it has been held under par¬ 
ticular statutory provisions that in a divorce action 
against a wife some pleading or application must 
first be filed before the court is justified in making 
an allowance for her counsel fees.®i The wife in a 
divorce action has been held to be entitled to have 
her application for counsel fees determined prior to 
the trial of the main action ;®2 but under some cir¬ 
cumstances issues raised by a motion for counsel 
fees should properly await trial,®2-6 and it has been 
held that where the wife’s application is made in 
time to be heard before the trial on the merits the 
mere fact that such hearing is not had prior to the 
trial does not deprive the trial court of jurisdiction 
to make an allowance.®® 

Since the court cannot know at the commence¬ 
ment of the action the amount of labor that will be 
required or the value of the services to be performed 
in the prosecution or defense of the action,®4 the 
entire amount of allowance for counsel fees need not 
be fixed at the beginning of the action,®® as allow- 


44.5 Neb.—Miller v. Miller. 71 N.W. 

2d 478, 160 Neb. 766—Lippincott v. 
Lippincott, 41 N.W.2d 232, 152 

Neb. 374. 

44.10 Mo.—Swearengin v, Swearen- 
gin. App., 167 S.W.2d 117. 

45. N.Y.—Chesebrough v. Chese- 
brough, 10 N.Y.S.2d 134, 266 App. 
Div. 947. 

Pa.—Siegfried v. Siegfried, 28 Pa. 
Diet. 469. 11 Berks Co. 57, 32 York 
Leg.Kec. 178. 

Wash.—State ex rel. Hettrick v. 

Long, 48 P.2d 224, 183 Wash. 309. 
19 C.J. p 229 note 53. 

46. N.Y.—Chesebrough v. Chese- 
brough, 10 N.Y.S.2d 134, 256 App. 
Div. 947. 

Pa.—Siegfried v. Siegfried, 28 Pa. 
Dist. 469, 11 Berks Co. 67, 32 
York Leg.Rec. 178. 

19 C.J. p 229 note 54. 

46.5 Cal.—Brockmiller v. Brockmil- 
ler, 135 P.2d 184, 67 C.A.2d 623. 

Additional fee 

Statute governing allowances for 
expenses of divorce or alimony suit 
does not deny right to reserve for 
future consideration an application of 
wife for additional fee to attorneys, 
until nature and extent of such serv¬ 
ices more clearly appear. 

Kan.—^Bennett v. Bennett, 266 P. 

2d 1021, 175 Kan. 692. 

At oonolusioii of case 
Where at outset of trial of divorce 
action wife’s attorney moved for ad- 
ditlonaJ attorney’s fees, and trial 


court indicated it would defer ruling 
until conclusion of case, without ob¬ 
jection, award of attorney’s fees at 
conclusion of case was proper. 

Cal.—^Nelson v. Nelson, 223 P.2d 
636, 100 C.A.2d 348. 

46.10 N.Y.—Lawson v. Lawson, 163 
N.y.S.2d 89, 3 A.D.2d 989. 

47. Me.—^Russell v. Russell, 69 Mo. 
336. 

48. Okl.—McKennon v. McKennon, 
63 P, 704, 10 Okl. 400. 

49. W.Va.—State v. Waugh, 116 S. 
E, 79, 93 W.Va. 28. 

50. Ill.—Bcnham v, Bonham, 107 
IlLApp. 424, affirmed 70 N.B. 30, 
208 Ill. 08. 

51. Nob.—Auld V. Auld, 240 N.W. 
766, 122 Neb. 576. 

52. Ind.—Ulrey v. Ulrcy, 106 N.B. 
2d 793, 231 Ind. 63. 

Wash.—State ex rel, Hettrick v. 
Long, 48 P.2d 224, 183 Wash. 309. 

52.5 Adequate income 

Where it was impossible to make 
any reliable estimate of financial re¬ 
sources of either party to an action 
for separation from papers submit¬ 
ted on motion for temporary alimony 
and counsel fees and case had been 
set down for immediate trial and 
plaintifC had adequate income for her 
support pending trial, issues raised 
by motion should properly await 
trial. 

N.Y.—Case v. Case, 144 N.Y.S.2d 353, 
286 App.Div. 962. 
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53. Cal.—Vlllafuerte v. Villafuerte, 
270 I’.2d 626, 126 C.A.2d 466—Nel¬ 
son V. Nelson, 223 P.2d 636, 100’ 
C.A.2d 348—Baker v. Baker, 222 P. 
863, 64 O.A. 778. 

64. Cal.—Rose v. Rose, 42 P. 452,109- 
C. r>44, 546. 

55. Ala.—Corpus Juris Secundmn 
quoted in Ex parte Austin, 16 So.2d 
710, 713, 245 Ala. 22. 

N.Y.—Cheselirough v. Chesebrough,. 

10 N.Y.S.2d 134, 256 App.Div. 947. 
Pa.—Siegfried v. Siegfried, 28 Pa. 
Dist. 469, 11 Berks Co. 67, 32 York 
Leg.Rec. 178. 

19 C.J. p 230 note 65. 

Continuing determination 
In wife’s action for divorce and' 
enfon'ement of property settlement 
n.gr<»enient, order of trial court, con¬ 
tinuing determination of amount of 
attorn(‘y’s fc*(*H and costs to be paid' 
wife by hu.sl)and until time of trial, 
was not abuse of discretion of court 
to determine amount necessary to- 
procure proper presentation of wife’s 
case. 

Oal.—Thomas v. Thomas, 163 P.2d 
380, 66 C.A.2d 818. 

Betainer 

An allowance in nature of a re¬ 
tainer for attorney fees on wife filing 
an answer and cross complaint in. 
husband’s divorce action, with fur- 
thtT allowance vel non to be deter¬ 
mined l)y result, would not be im¬ 
proper. 

Ala.—Kx parte Austin, 15 So.2d 710,. 
245 Ala. 22. 
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ances may be made from time to time as the exigen- 
rdes of the case shall seem to demand.56 So, the 
■court may after a partial payment determine the en¬ 
tire amount of the fees at the conclusion of the 
trial,56-5 but where an award made during the pend¬ 
ency of the action was intended as full payment for 
the attorney’s services up to and including trial, 
his motion at the conclusion of trial for an additional 
fee must be denicd.56.i0 

c. After Death of Party 

On the death of the husband the court thereafter has 
no authority to award counsel fees; but allowance for 
counsel fees which have been earned at the time of the 
wife's death may be ascertained and fixed after such 
death. 

In accordance with the rule that the death of 
either party abates proceedings as regards counsel 
fees, discussed infra § 226, on the death of the hus¬ 
band it has been held that the court thereafter has 
no authority to award counsel fees,57 and that where 
the wife was plaintiff a refusal to make an allow¬ 
ance for fees of her counsel is proper.58 Under 
particular circumstances, however, it has been held 
that there may be an allowance for counsel fees 
after the death of the husband,59 It has also been 
held that as regards counsel fees which have been 
earned at the time of the wife^s death the amount of 
allowance may be ascertained and fixed after such 
death.6® 
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d. After Referee’s Report or Ihterlocntory 

Hearing 

On a referee’s report In favor of the wife, counsel fees 
should be allowed her, In the event the husband desires 
to prosecute further. 

Where the report of a referee is in favor of the 
wife, counsel fees may be allowed her, in the event 
the husband desires to prosecute further,6i and the 
wife may be granted a further allowance for coun¬ 
sel fees after refusal of the court to confirm the 
referee’s report in favor of the wife and appoint¬ 
ment of a new referee.®^ Where, however, the court 
confirms the report of the referee in favor of the 
wife, an allowance of counsel fees is not author- 
ized®® even though judgment on the report has not 
been entered,®^ as where a motion for judgment on 
the report is pending.65 

On inferlocufory hearing. Where suit by wife 
against husband, wherein wife had been awarded 
attorney’s fees and temporary alimony, was pend¬ 
ing at the time of the institution of a suit for di¬ 
vorce by the husband, refusal of award of attorney’s 
fees to wife at interlocutory hearing in the divorce 
suit was not error.®® 

e. On Final Hearing 

Counsel fees may be allowed to a wife on her ob¬ 
taining a decree of divorce; but under some statutes such 
an allowance will not be granted to the wife on final 
hearing where her application for divorce has been re- 


56. Ala.—^Corpus Jnzis Seciudiim 
gnoted in. Ex parte Austin, 15 So. 
2d 710, 713, 245 Ala. 22. 

N.Y.—ChesebroupTh v. Chesebrough, 
10 N.Y.S.2il 134, 266 App.Dlv. 947. 

Gould v. Gould, 114 N.Y.S. 331, 
61 Misc. 120. 

Pa.—Siegfried v. Siegfried, 28 Pa. 
Dist. 469, 11 Berks Co. 67, 32 York 
Lieg.Hec. 178. 

19 C.J. p 229 note 49 [a]. 

Discliarge of attorneys 
Where wife’s motion for an allow¬ 
ance for an additional coun.sol fee 
and disbursements was denied “with¬ 
out prejudice to renewal when appli¬ 
cation is made for judgment” but at¬ 
torneys were thereafter unjustifiably 
discharged by wife, attorneys were 
not reauired to wait until final judg¬ 
ment before seeking additional coun¬ 
sel fees, particularly where, if they 
should do so, amount of bail deposit¬ 
ed by husband might be used up by 
wife for payment of her alimony 
and attorneys would bo deprived of 
right to resort to bail for their addi¬ 
tional counsel fee. 

N.Y.—^Application of Kaufman, 71 
NY.S.2d 409, modified on other 
grounds 70 N.Y.S.2d 736, 272 App. 
Div. 323, affirmed 78 N.B.2d 611, 
297 N.Y. 814. 


56.5 Cal.—^Huntington v. Hunting- 
ton, 262 P,2d 104, 120 C.A.2d 706. 

56.10 N.Y.—Schacht v. Schacht, 63 
N.Y.S. 2d 636. 

Increase held not warranted 
Award of counsel fees made when 
temporary alimony was allowed wife 
in action for separation could not be 
increased when final judgment was 
entered where there was no showing 
that case had required any services 
other than what must be deemed to 
have been within contemplation of 
court when prior award of counsel 
fees was made. 

N.Y.—List V. List, 61 N.Y.S.2d 809, 
186 Misc. 261, modified on other 
grounds 95 N.Y.S.2d 604, 276 App. 
Div. 998. 

57. Md.—Kalben v. King, 172 A. 80, 
166 Md. 632. 

Tex.—Corpus Juris Secnndmn quoted 
in Gunther v. Gunther, Civ.App., 
301 S.W.2d 207, 208, error dis¬ 
missed. 

19 C.J. p 230 note 67. 

58. D.C.—Bailey v. Scott, 18 P.2d 
184, 67 APP.D.C. 142. 

59. Ky.—Riley v. Riley, 25 S.W.2d 
59, 233 Ky. 134. 
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Divorce Improperly granted 

Where judgment of divorce was on 
appeal held to be improperly grant¬ 
ed husband, it was held that the 
wife should be allowed attorney’s 
fees. 

Ky.—^Riley v. Riley, supra. 

60. N.C.—^Briggs v. Briggs, 1 S.B. 
2d 118, 215 N.C. 78. 

Tex.—Corpus Juris Secundum quot¬ 
ed in Gunther v. Gunther, Civ.App., 
301 S.W.2d 207, 208, error dis¬ 
missed. 

19 C.J. p 230 note 68. 

61. N.Y.—Donnelly v. Donnelly, 63 
How.Pr. 481. 

Pa.—Snyder v. Snyder, 69 Pa.Dist. & 
Co. 379, 22 Leh.L.J. 262. 

62. N.Y.—^Bauer v. Bauer, 87 N.Y. 
S. 607, 42 Misc. 667. 

63. N.Y.—^Beadleston v. Beadles ton, 
8 N.E. 735, 103 N.Y. 402. 

19 C.J. p 230 note 59 [a] (1). 

64. N.Y.—^Beadleston v. Beadleston, 
supra. 

19 C.J. p 230 note 59 [a] <2). 

65. N.Y.—Poillon v. Poillon, 78 N. 
Y.S. 323, 75 App.Div. 636. 

19 C.J. p 230 note 69 [a] (3). 

66. Ga.--White v. White, 187 S.B. 
31, 182 Ga. 774. 
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fused, or where the application of the husband for di¬ 
vorce has been granted. 

According to some authority, counsel fees may be 
allowed to a wife on her obtaining a decree of di¬ 
vorce,®*^ or for separate support and where no 
sufficient amount has been previously allowed, the 
trial court may allow reasonable fees in entering 
final judgment.®5*5 An allowance of suit money on 
final hearing may, however, be refused under stat¬ 
utes which only authorize such allowances to enable 
the wife to carry on or defend the action, and which 
are construed not to apply to allowances for ex¬ 
penses which have been already incurred,®^ unless 
the court has reserved the question of the allowance 
of attorne 3 r*s fees and suit money until the final 
hearing of the case,®^-5 unless the payment of past 
expenses is necessary to enable the wife further to 
prosecute or defend the action,or unless the rule 
becomes inoperative by reason of some stipulation 
of the parties.^i 

Where the wife fails in her action, in some ju¬ 
risdictions, and sometimes by reason of statute, 
counsel fees have been refused on final hearing,^^ 
but in other jurisdictions, and this may also be by 
virtue of statute, the wife may be allowed counsel 
fees, although the husband has succeeded in the 
action.’^^ In those jurisdictions where the statutes 
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expressly provide for the awarding of suit money 
on granting a divorce in favor of the wife, or re¬ 
fusing one on the application of the husband, the 
allowance of suit money on final hearing is proper 
where the wife is awarded a divorce or the hus¬ 
band refused one.'^^ Under such a statute an al¬ 
lowance to the wife on final hearing will not be 
granted where the application of the wife for di¬ 
vorce has been refused,*^5 or where the applica¬ 
tion of the husband for divorce has been granted ;75.5 
but such a statute does not preclude an allowance to 
the wife, notwithstanding final decree in favor of the 
husband, where an order for attorney's fees was 
made pendente lite and merely the balance due was 
fixed by the final decree.'^S.io 

In jurisdictions where statutes provide for the 
awarding of suit money during the pendency of the 
action, the cases are in conflict, some holding that 
there can be,*^® and others that there cannot be,‘^7 an 
allowance for suit money on the final hearing. Not¬ 
withstanding a demurrer to the complaint of a wife 
suing for divorce has been sustained, an allowance 
for suit money may be made where action on a 
cross petition by the husband is still pending and 
it has been held that where a complaint for divorce 
is in general terms, and a demurrer thereto on the 
ground of uncertainty is sustained with leave to 


67. D.C.—^Boardman v. Carey, 65 F. 
2d 600, 62 APP.D.C. 152. 

Okl.—Chappell v. Chappell, 298 P.2d 
768. 

S.D.—Kuehn v. Kuehn, 55 N.W.2d 
70, 74 S.D. 521. 

19 C.J. p 230 note 60. 

Xaclnsion In. final decree 
(1) In greneral. 

Neb,—^Pasko v. Trela, 46 N.W.2d 139, 
153 Neb. 759. 

Pa.—^Bowers v. Bowers, Com.Pl., 21 
Leh.L.J. 333. 

<2) Under statute relating* to sup¬ 
port of plaintiff wife in actions for 
divorce or separation, trial court is 
authorized to modify final judgment 
in a matrimonial action so as to di¬ 
rect the husband to pay to the wife 
legal expense of defending judg¬ 
ment. 

N.T.—Gibson v. Gibson, 41 N.T.S.2d 
598, 179 Misc. 661, affirmed 44 N.Y. 
S.2d 372, 266 App.Div. 975. 

68. Minn.—Baier v. Baler, 97 N.W. 
671, 91 Minn. 165. 

68.5 Ohio—Stuart v. Stuart, 58 N. 
B.2d 656, 144 Ohio St. 289. 

69. Cal.—^Uacey v. Lacey, 40 P. 
1056, 108 C. 45. 

19 C.J. p 230 note 62. 

69.5 Cal.—^Brockmiller v. Brockmil- 
ler, 135 P.2d 184, 57 C.A.2d 623. 


Balance of fees 

Where wife, on filing of divorce 
action, applied for attorney’s fees, 
but court, while allowing certain 
sum, ordered that fixing of balance of 
fees should be postponed to time of 
trial, trial court did not err in award¬ 
ing additional sum in interlocutory 
judgment. 

Cal.—Chemow v. Chemow, 276 P.2d 
622, 128 aA.2d 816. 

Question held not properly reserved 
111,—^Druce V. Druce, 39 N.B.2d 690, 
313 I11.APP. 169. 

70. N.Y.—McBride v. McBride, 6 N. 
Y.S. 447, 53 Hun 448, appeal dis¬ 
missed 22 N.B. 1127, 117 N.Y. 624, 
23 N.E. 1066, 119 N.Y. 619. 

S.D.—Kuehn v. Kuehn, 55 N.W.2d 70, 
74 S.D. 621. 

19 C.J. p 230 note 63. 

71. Cal.—^Farrar v, Farrar, 182 P. 
989, 41 C.A. 452. 

N.Y.—Page v. Page, 108 N.Y.S. 864, 
124 App.Div. 421, affirmed 88 N.B. 
1127, 195 N.Y. 640. 

19 C.J. p 230 note 64. 

72. Ind.—Hilker v. Hilker, 55 N.B. 
81, 153 Ind. 425. 

Iowa.—Stockman v. Whitmore, 118 
N.W. 403, 140 Iowa 378. 

19 C.J. p 230 notes 65, 66. 

Wife’s lack of success in action as 
defense or objection to granting of 
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allowance for expenses see infra 
§ 223 a. 

73. Ark.—^Laird v. Laird? 145 S.W. 
2d 27. 201 Ark. 483. 

D.C.—Myers v. Myers, 4 P.2d 300, 
55 App.D.C. 224. 

Fin.—Buchanan v. Buchanan, 18 So. 

2d 7, 154 Fla. 396. 

Md.—^Dodrer v, Dodrer, 37 A.2d 919, 
183 Md. 413. 

Pa.—Scery v, Seery, 131 A.2d 845, 183 
l^a.Supor. 322. 

19 C.J. p 230 notes 67, 08. 

74. Ind.—Hilker v. Hilker, 55 N.B. 
81, 153 Ind. 425. 

19 C.J. p 231 note 71. 

75. Kan.—^Johnson v. Johnson, 46 
P. 700, 57 Kan. 343. 

76.5 Ind.—Fordica v. Fordlce, 132 N. 
B.2d 618, 126 lnd.App. 662—Hart v. 
Hart, 168 N.B. 492, 90 Ind.App. 
220—Fites V. Fites, 112 N.B. 39, 
62 Ind.App. 396. 

75.10 Ind.—^Mendenhall v. Menden¬ 
hall, 64 N.B.2d 806, 116 IndLApp. 
545. 

76. Mass.—^Malcolm v. Malcolm, 153 
N.B. 461, 257 Mass. 225. 

19 C.J. p 231 note 73. 

77. N.Y.—^Beadle.ston v. Beadleston, 
8 N.B. 736, 103 N.Y. 402, 

19 C.J. p 231 note 74. 

7a Ind.—Hetherington v. Hether- 
ington, 160 N.E. 345, 200 Ind. 56. 
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amend within a certain time, the court has juris¬ 
diction before the expiration of the time for amend¬ 
ment to order the husband to pay attorney’s fees, 
since the fact that the demurrer has been sustained 
does not render the action one no longer pending.78*5 

Where allowances for past expenses may other¬ 
wise be properly made in accordance with rules pre¬ 
viously stated, see supra § 216, it has been held that 
they may be made after verdict of a jury, but before 
judgment^® 

f. After Final Judgment or Order Vacating 
Judgment 

Generally, after final Judgment In the divorce action, 
allowances for expenses incurred In the trial of the case 
are not, usually, authorized; but some authorities hold 
that an allowance of counsel fees may be made for the 
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conduct of proceedings subsequent to a final decree of 
divorce, litigating incidental rights of the parties. 

As a general rule, after final judgment in the di¬ 
vorce action, counsel fees or allowances for expenses 
incurred in the trial of the case are not, usually, 
authorized,®® unless there is pending a motion to 
vacate the judgment,or a motion for a new trial, 
discussed infra subdivision g of this section, or un¬ 
less there is a pending appeal from the judgment, 
infra subdivision h of this section. This rule is 
particularly true after the trial judge has lost juris¬ 
diction to set aside or modify a decree of divorce®^ 
and after the expiration of the time for taking an 
appeal;®® and it has been held that a divorced wife 
is not entitled to an allowance for the conduct of 
litigation subsequently instituted by her or her di¬ 
vorced husband.®®-^ Moreover, the rule that such al- 


7a5 Cal.—^Heller v. Heller, 199 P. 
2d 44, 88 C.A.2d 603. 

79. N.T.—McBride v. McBride, 6 N. 
7.S. 447, 53 Hun 448, appeal dis¬ 
missed 22 N.E. 1127, 23 N.B. 1065, 
117 N.T. 624. 119 N.Y. 619. 

Cipro v. Cipro, 161 N.Y.S. 408. 
Additional fees 

In divorce action, where, after in¬ 
troduction of evidence but before 
cause was submitted to Jury, wife 
made motion for additional attorney's 
fees and court reserved decision 
thereon until after completion of 
trial but before entry of final decree, 
and grranted additional fees at such 
time, reservation was proper and 
award was not precluded by verdict 
fixing rights of parties since award 
related back to time of motion. 

Ga.—Crute v. Crute, 69 S.E.2d 255, 
208 Ga. 724. 

80. Ala.—Keith v. Paden, 61 So.2d 
9, 256 Ala. 204. 

Ark.—Smith v. Haltom, 8 S.W.2d 437, 
177 Ark. 790—Nelson v. Nelson, 
226 S.W. 619, 146 Ark. 362. 

Conn.—^Morgan v. Morgan, 133 A. 249, 
104 Conn. 412. 

Pla.—Tenny v. Tenny, 3 So.2d 375, 
147 Pla. 672—Davis v. Davis, 196 
So. 614, 143 Pla, 282—Carson v. 
Oldfield, 127 So. 851, 99 Fla. 862. 
Ga.—Clark v. Clark, 99 S.B.2d 127, 
213 Ga. 342—Harrison v. Harrison, 
65 S.E.2d 173. 208 Ga. 70—Wise v. 
Wise, 122 S.E. 210, 157 Ga. 814. 
Ill.—^Labanauskos v. Labanauskas, 
228 llLApp. 273—^Lehmann v. 
mann, 225 Ill.App. 513. 

Iowa.—^Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17—Barish v. Bar- 
Ish, 180 N.W 724, 190 Iowa 493. 
Ky.—Campbell v. Campbell, 41 S.W. 

2d 1093, 240 Ky. 202. 

Md.—^Winchester v. Winchester, 113 
A. 584, 138 Md. 95, 14 A.L.R. 609. 
Mo.—Schenberg v. Schenberg, App., 
807 S.W.2d 697—Beckler v. Beck- 
ler, 67 S.W.2d 687, 227 Mo.App. 761 


—Goons V. Coons, App., 236 S.W. 
364. 

Mont.—Wilson v. Wilson, 278 P.2d 
219,128 Mont. 511. 

N.Y.—Bishop V. Bishop, 205 N.Y.S. 
642, 210 App.Div. 3. 

Wright V. Wright, 248 N.Y.S. 
317. 139 Misc. 423—Goldberg v. 
Keller, 247 N.Y.S. 364, 138 Misc. 555 
—Dumproif v. DumproiC, 244 N.Y.S. 
597, 138 Misc. 298. 

N.C.—^Livingston v. Livingston, 70 
S.E.2d 480, 235 N.C. 615. 

Okl.—Lemons v. Lemons, 238 P.2d 
790, 205 Okl. 485. 

Wash.—^Haakenson v. Coldiron, 70 
P.2d 294, 190 Wash. 627. 

19 C.J. p 231 note 79. 

Reason for role 

Reasons requiring allowance prior 
to decree for divorce do not exist 
afterward. 

Ky.—Campbell v. Campbell, 41 S.W. 

2d 1093, 1095, 240 Ky. 202. 

19 C.J. p 231 note 79 [a]. 

After verdict 

Where husband had instituted di¬ 
vorce action against wife, wife’s re¬ 
quest, after Jury had returned verdict 
in favor of husband, for expenses of 
litigation, undisputed amount neces¬ 
sary for her transportation from 
France to defend action and return 
to France, was properly denied since 
marital relation had been severed by 
verdict. 

Ga.—Clark v. Clark, 99 S.B.2d 127, 
213 Ga. 342. 

Services in. collateral action 
Divorce decree was conclusive not 
only as to all issues tried but also 
as to all issues that might have been 
litigated; and after entry of final 
decree therein, court was without 
Jurisdiction to enter Judgment for 
attorney's fees for wife’s counsel's 
services in collateral action. 

Mo.—McKenzie v. McKenzie, App., 
306 S.W.2d 688. 


81- Ky.—^Moran v. Moran, 137 S.W. 

2d 418, 281 Ky. 739. 

Wis.—White v. White, 168 N.W. 704, 
167 Wis. 615. 

19 C.J. p 231 note 78. 

82. Cal.—Kruger v. Superior Court 
in and for City and County of San 
Francisco, 32 P.2d 684, 138 C.A 
485. 

Specific performance 
An allowance to divorced wife for 
counsel fees and costs for prosecu¬ 
tion of action for specific perform¬ 
ance of agreement by husband, aft¬ 
er Jurisdiction to set aside or mod¬ 
ify divorce decree was lost has been 
held to be unauthorized under the 
text rule. 

Cal.—^Kruger v. Superior Court in 
and for City and County of San 
Francisco, supra. 

83. Fla-—Carson v. Oldfield, 127 So. 
851, 99 Fla. 862. 

Md.—^McCann v. McCann, 173 A. 7, 
167 Md. 167. 

83.6 Md.—^Brewster v. Brewster, 
105 A.2d 232, 204 Md. 501—Borchert 
V. Borchert, 45 A2d 463, 185 Md. 
686, 162 A.L.R. 1078—Tome v. 
Tome, 22 A.2d 649, 180 Md. 31. 

R. I.—^Harson v. Harson, 105 A.2d 
812, 82 R.L 71. 

Action for alimoiiy 

In absence of statute authorizing 
recovery, plaintiff in a separate ali¬ 
mony action instituted after she had 
secured a foreign divorce from de¬ 
fendant on substituted service and 
by default was not entitled to an al¬ 
lowance for attorney’s fees. 

S. D.—^Nelson v. Nelson, 24 N.W.2d 
327, 71 S.D. 342. 

Motion to set aside defaxat 
Where divorce decree for wife had 
become final and defendant filed a 
motion in nature of a writ of error 
coram nobis to set aside default 
Judgment and defendant did not ap¬ 
pear, there was no suit pending and 
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lowances cannot be made after final judgment has has expired and this rule has been applied 

been held to operate notwithstanding the court in where the court reserved jurisdiction during the pro- 

such judgment reserves to the wife the right to ap- ceedings to determine at a later time an application 

ply for future allowances.84 for counsel fees.85.io So, it has been held, some- 

According to other authority, however, the court times by virtue of statutory provision, that an al- 

has jurisdiction to entertain a petition for counsel lowance of counsel fees may be made in proceed- 

fees even after a divorce case has been terminat- ings subsequent to a final decree of divorce, litigat- 

ed85 and the time for appeal from the final decree ing incidental rights of the parties ;85.15 and where 


order awarding attorney's fees to 
wife was unauthorized. 

Mo.—Fox V. Fox, App., 312 S.W.2d 
362. 

Petltloii for supplementary decree 
A divorced wife successfully re¬ 
sisting husband’s petition for supple¬ 
mentary final decree relating to 
property rights which were adjudi¬ 
cated in final divorce decree was not 
entitled to attorney’s fees. 

Fla.—^Finston v. Finston, 37 So.2d 

423, 160 Fla. 935. 

Xn garul^ment proceedings 
In the absence of a statute au¬ 
thorizing the allowance of suit mon¬ 
ey and attorney's fees in garnish¬ 
ment proceedings subsequent to a 
final judgment of divorce, it has 
been held that such allowance can¬ 
not be made in such proceedings. 
Wash.—^Haakenson v. Coldiron, 70 P. 

2d 294, 190 Wash. 627. 

Bestraining action 
Where final judgment of separation 
had been entered, supreme court had 
no jurisdiction to direct husband to 
pay counsel fees and disbursements 
to enable wife to prosecute suit to 
restrain action commenced by hus¬ 
band. 

N.T.—Boyajian v. Boyajian, 44 N.T. 

S.2d 366, 181 Misc. SOf). 

Text rule approved but held inap¬ 
plicable 

Ky.—^Horton v. Horton, 171 S.W.2d 

424, 294 Ky. 374—^Horton v. Horton, 
164 S.W.2d 560, 287 Ky. 686. 

84. Md.—^Winchester v. W’inchester, 
113 A. 584, 138 Md. 95, 14 A.L.R. 
609. 

Minn.—^Wagner v. Wagner, 26 N.W. 
450, 34 Minn. 441. 

Subsequent tenn 

Court granting divorce was with¬ 
out jurisdiction at subsequent term 
to render judgment for counsel fees, 
determination of which was reserved 
in original judgment. 

Okl.—^Friedman v. Friedman, 269 P. 
257, 132 Okl. 45. 

Beservation held erroneous 

Portion of final divorce decree 
wherein court retained jurisdiction of 
subject matter and parties for pur¬ 
pose of making allowance to wife 
of whatever amount which might be 
reasonable and just for attorney's 
fees which might be Incurred in fu¬ 
ture was erroneous. 


Fla.—Tenny v. Tenny, 3 So.2d 375, 
147 Fla. 672. 

85. Cal.—^Parker v. Parker, 236 P. 
2d 828, 107 C.A.2d 215—Treece v. 
Superior Court in and for Alameda 
County, 298 P. 1040, 113 C.A. 728. 
Ill.—^Bremer v. Bremer, 122 N.B.2d 
794, 4 I11.2d 190. 

Md.—^Dougherty v. Dougherty, 65 A. 
2d 787, 189 Md. 316, 2 A.L.R.2d 
303. 

Under Civil Practice Act 

Since the enactment of L.1925 c. 
240, now Civ.Pract.Act § 1170, au¬ 
thorizing the trial court to annul, 
vary, or modify awards of alimony, 
it has been held that the jurisdic¬ 
tion of the court is prolonged after 
final judgment of divorce so as to 
authorize an allowance for counsel 
fees. 

N.T.—Pox V. Fox, 188 N.E. 160, 263 
N.Y. 68. 

Xn Pennsylvania 

(1) Under statute providing that 
in case of divorce court may, on pe¬ 
tition, in proper cases, allow a wife 
reasonable counsel fees and expenses, 
court had jurisdiction to entertain 
a petition for counsel fees filed by 
wife after a divorce case had been 
terminated since statute contained no 
inherent restriction as to time of 
application for counsel foes and ex¬ 
penses. 

Pa.—Campana v. Campana, 142 A. 2d 
169, 186 Pa.Super. 472—^Rothman v. 
Rothman, 119 A.2d 684, 180 Pa. 
Super. 421. 

Bowers v. Bowers, Com.Pl., 21 
L.eh.L.J. 333. 

(2) It has been held, however, that 
while a court can award a counsol 
fee in a divorce proceeding after en¬ 
try of a final decree or order, pro¬ 
vided a petition therefor was filed 
while divorce proceeding was pend¬ 
ing, it cannot entertain jurisdiction 
over a petition for additional counsel 
fee after entry of a final order or de¬ 
cree in divorce proceeding. 

Pa.—^Baumhauer v. Baumhauer, 44 
Pa.Dist. & Co. 505. 

85.5 Pa.—Morgan v. Morgan, 126 A. 
2d 805, 182 Pa.Super. 182. 

85.10 Ga.—Crute v. Crute, 69 S.E. 
2d 255, 208 Ga. 724—Luke v. Luke, 
126 S.E. 374, 169 Ga. 553. 

Ill.—Bremer v. Bremer, 122 N.E.2d 
794, 4 I11.2d 190. I 
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•Pa.—Johns v. Johns, Com.Pl., 35 Luz 
Leg.Reg. 16. 

19 C.J. p 231 note 81. 

Postponement of fixing of amount 
Trial court had jurisdiction to al¬ 
low attorneys' fees for former wife’s 
counsel for services performed after 
divorce decree had become final in 
proceedings to compel compliance 
with order made to accomplish just 
division of property requiring di¬ 
vorced husband to pay community 
debts, where necessity for such al¬ 
lowance to enable wife to maintain 
proceeding was determined before 
hearing on order to show cause and 
fixing of amount of such fees was 
postponed until conclusion of hear¬ 
ing. 

Cal.—Wilson v. Wilson, 199 P.2d 671, 
33 C.2d 107. 

Prior to dismissal of complaint 
Whore a petition for a counsel fee 
and rc'lmbursement for costs has 
boon filed by a respondent in divorce 
long before complaint has been dis¬ 
missed, and has been held open be¬ 
cause of then Incomplete state of 
record, court may properly act on 
matter subsequent to dismissal of 
»‘omplaint. 

l\i.—Auch V. Auch, 72 Pa.Dist. & Co. 
166. 

85.15 Ala.—^Keith v, Paden, 51 So. 
2d 9, 255 Ala. 294. 

Conn.—Krasnow v. Krasnow, 99 A.2d 
104, 140 Conn. 254. 

HI.—Biiehler v. Buehler, 48 N.E.2d 
550, 318 IlLApp. 640. 

Mieh.—Gumbin v. Gumbin, 60 N.W. 

2cl 149, 337 Mich. 283. 

N.J.—Brumnu'r v. Brummer, 69 A.2d 
38, 6 N.J.Super. 401. 

N.y.—Fox V. Fox, 188 N.E. 160, 263 
N.Y. 68. 

Supplemental decree 
In statute providing that court 
may ramawe question of allowance of 
attorney’s fees and suit money until 
final hearing of case, “final hearing’’ 
is not limitation on Jurisdiction of 
court to pas.s on matters and fact 
that court had entered decree of di¬ 
vorce did not deprive court of power 
to enter aupph‘mental decree award¬ 
ing permanent alimony, fixing attor¬ 
ney’s fees and ordering conveyance 
of real estate between parties. 

111.—Bremer v. Bremer, 122 N.E.2d 
794, 4 ZU.2d 190. 
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the decree is attacked in any way by the husband, alimony subsequent to divorce,^® and such an allow- 
an allowance of legal expenses in connection there- ance may be authorized in proceedings resorted to 
with may be allowed to the wife.S5.20 According by the wife in order to compel her former husband 
to this view, counsel fees and suit money may be to abide by the terms of the divorce decree, as with 
.allowed in an independent action or proceeding for respect to alimony,or with respect to division of 


Determination of property riSTlits 

(1) Where divorce decree express¬ 
ly reserves question of property 
rights for future determination, at¬ 
torney fees incidental to adjudication 
of that issue may properly be al¬ 
lowed. 

Ill. —Cross V. Cross, 126 N.E.2d 488, 
5 I11.2d 456. 

(2) Former wife was entitled to 
reasonable attorneys’ fee to be fixed 
by trial court for services at hearing 
after interlocutory decree of divorce 
•on matter of division of property 
rights of parties. 

.(;;oio.—^Abrams v. Abrams, 232 P.2d 
742, 124 Colo. 1. 

Seeovery wider foreign decree 

(1) In wife’s successful action to 
recover under foreign divorce decree, 
court could require husband to pay 
wife’s attorney’s fees and suit mon¬ 
ey. 

Ill.—^Roberts v. Roberts, 136 N.B.2d 
590, 11 IlI.App.2d 86—Simpson v. 
Simpson, 124 N.E.2d 673, 4 IlLApp. 
2d 526. 

(2) Action by wife in whoso favor 
Kansas court had entered divorce 
decree Incorporating property settle¬ 
ment agreement, to establish Kansas 
•decree as judgment of superior court 
of California, was not one for a mere 
money judgment, but decree would 
give Kansas decree same force and 
effect as though it had originally 
•been rendered in California, and at¬ 
torneys’ foes could properly be 
awarded to wife. 

Cal.—Smith v. Smith, 261 P.2d 720, 
115 C.A.2d 92. 

«5.20 Cal.—Parker v. Parker, 236 P. 
2d 828, 107 C.A.2d 216—Parker v. 
Parker, 70 P.2d 1003, 22 C.A.2d 139. 
Neb.—Lippinoott v. Lippincott, 41 N. 

W.2d 232. 152 Neb. 374. 

Other statoment of rule 

A divorce court has authority to 
allow fees and expenses in cases 
where it Is neci‘.Msary to defend a de¬ 
cree and enforce payment thereof. 
Ill.—Shuff v. Fulte, 100 N.B.2d 602, 
344 IlLApp. 157. 

•86. Ga.—Crute v. Crutc, 69 S.E.2d 
255, 208 Ga. 724. 

N.J.—Chirel stein v. Chirelstein, 79 
A.2d 884, 12 N.J.Super. 468. 

Okl.—Miller v. Miller, 99 P.2d 615, 
186 Okl. 666, certiorari denied 61 S. 
Ct. 9. 311 TJ.S. 646, 85 L.Bd. 411. 
Pa.—Corpus Juris Seouudum cited in 
Williams v. Williams, 104 A.2d 499, 
502, 175 Pa.Super. 409. 

Suit begun prior to entry of decree 
Where an independent suit for 


maintenance is seasonably begun 
prior to entry of final divorce decree, 
such decree does not dispose of ques¬ 
tion of support at issue in independ¬ 
ent suit, and as far as that matter 
is concerned, action for divorce is 
still pending, so as to warrant mak¬ 
ing an award of alimony pendente 
lite, attorney’s fees, and costs. 

Cal.—Bernard v. Bernard, 179 P.2d 
625. 79 C.A. 353. 

Success in part 

Where wife initiated proceedings to 
regain custody of child of parties aft¬ 
er divorce decree and for accrued 
alimony, she was entitled to an award 
of attorney’s fees although she did 
not prevail as to full amount of ali¬ 
mony asked where record disclosed 
limited earnings of wife and ample 
earnings by husband. 

Utah.—Stuber v. Stuber, 244 P.2d 
650, 121 Utah 632. 

87. Cal.—Wilson v. Wilson, 199 P. 
2d 671, 33 C.2d 109. 

Parker v. Parker, 70 P.2d 1003, 
22 C.A.2d 139. 

Fla.—Simpson v. Simpson, 63 So.2d 
764—Selinsky v. Selinsky, 62 So. 
2d 24. 

Hood V. Hood, App., 100 So.2d 
422. 

Ill.—Walters v. Walters, 99 N.B.2d 
342. 409 Ill. 298. 

Slezak v. Slezak, 13 N.E.2d 91, 
293 IlLApp. 489. 

Me.—Palow v. Kitchin, 99 A,2d 305, 
149 Me. 113. 

Mich.—^Ydrogo v. Tdrogo, 52 N.W. 

2d 345. 332 Mich. 530. 

Neh.—Miller v. Miller, 71 N.W.2d 
478. 160 Neb. 766—Lippincott v. 
Lippincott, 41 N.W.2d 232, 162 Neb. 
374, 

19 C.J. p 228 note 36. 

Word ^^enforcing” as used in stat¬ 
ute relating to allowance of suit 
money to wife in suit for purpose of 
enforcing original decree or order for 
alimony, is to be given a broad and 
liberal interpretation so that wife 
may be provided with suit money to 
defend against any attack on former 
decree made by husband, whether at¬ 
tack be for purpose of eliminating 
entirely or merely reducing amounts 
awarded for alimony and child sup¬ 
port. 

Fla.—Simpson v. Simpson, 63 So.2d 
764. 

Attachment proceeding 

Divorced wife was entitled to re¬ 
cover from divorced husband for at¬ 
torney’s fees and witness’ fees in 
connection with hearing, after final 
divorce decree had been entered and 
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counsel fees therefor paid, on her 
petition for attachment for failure to 
pay alimony. 

Pa.—Williams v. Williams, 104 A.2d 
499, 175 Pa.Super. 409. 

Contempt proceedings 

(1) In a proper case, wife may be 
allowed counsel fees for representa¬ 
tion in contempt proceedings brought 
against husband to enforce compli¬ 
ance with divorce decree. 

Ill.—^Dobson V. Dobson, 61 N.E.2d 
1010, 320 IlLApp. 687, 

Or.—Skidmore v. Skidmore, 258 P.2d 
903, 197 Or. 409. 

(2) However, allowance of such 
fees Is a matter within discretion of 
court, and court did not abuse its 
discretion in denying counsel fees to 
plaintiff for hearing on order, where 
contempt proceedings were not found¬ 
ed on any justiciable ground. 

Cal.—Cesena v. Cesena, 229 P.2d 453, 
103 C.A.2d 212. 

(3) Where order adjudging defend¬ 
ant guilty of civil contempt was 
punitive and for purpose of uphold¬ 
ing authority of court rather than 
remedial and for benefit of plaintiff 
wife in a divorce action, plaintiff’s 
opposition to defendant’s writ of er¬ 
ror was not for plaintiff’s benefit and 
plaintiff could not have allowance for 
attorney fees for services rendered in 
connection with opposition to writ. 
Colo.—Shapiro v. Shapiro, 176 P.2d 

387, 115 Colo. 501. 

Writ of mandate 

On proceedings after final decree 
of divorce for writ of mandate to 
compel the former husband to pay a 
deficiency in alimony, it was held that 
an allowance for counsel fees might 
be allowed. 

Cal.—Parker v. Parker, 70 P.2d 1003, 
22 C.A.2d 139. 

Setting aside conveyances 
W'here divorced wife sought to set 
aside conveyances by former husband 
as fraudulently made to avoid en¬ 
forcement of alimony order, allow¬ 
ance of counsel fee to wife was not 
an abuse of discretion of court. 

N.J.—^Kirchner v. Kirchner, 69 A.2d 
30, 5 N.J.Super. 341. 

Willful nonpayment 

(1) Generally if payment is resist¬ 
ed under divorce decree directing pay¬ 
ment of alimony, divorced wife is en¬ 
titled to recover counsel fees and all 
expenses of suit to enforce payment, 
when resistance is willful and delib¬ 
erate. 

U.S.—Sutton V. Leib, C.A.I11., 199 F. 
2d 163, 33 A.L.R.2d 451. 
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property between the parties to the suits’^*® 

Counsel fees may also be allowed to the wife 
where she is required to resist a motion for modifica¬ 
tion of the decree as regards alimony, ^8 and this 
after time for taking appeal has expired.*^ In 
consonance with the rule that marriage must be 
shown to warrant an allowance for suit money and 
counsel fees, see infra § 222, in the absence of 
statutory authorization, it seems, however, that such 
allowances will not be granted in a suit by a divorced 
woman to enforce a decree of alimony against her 
former husband.^® Allowances for past services or 
expenses when otherwise proper, see supra § 216, 
may be made even after the decree on previous 
stipulation of the attorneys,or when authorized 
by a condition in the decree.^^ 

After order vacating judgment. After the vaca¬ 
tion of a judgment suit money may be awarded, as 
the proceedings are then in the same state they were 
in before the judgment.®^ ^ void order purporting 
to set aside a judgment does not, however, restore 
the case to that of a pending suit so as to authorize 
an allowance for suit money.^^ 

g. On Dismissal of Suit or Pending Motion for 
New Trial 

Where the husband dismisses his suit for a divorce 
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While the wife’s appication for suit money Is pending, she 
Is nevertheless entitled to suit money; but after a’dis- 
missal of the wife’s suit, the court can make no further 
order requiring the husband to pay counsel fees. Pending 
a motion for new trial suit money may be allowed the 
wife to enable her properly to prepare and present her 
motion. 

Where the husband dismisses his suit for a di¬ 
vorce while the wife^s application for suit money is 
pending, she is nevertheless entitled to suit money^S 
and counsel fees;®® but the failure of the wife to 
press requests for attorney’s fees and expenses for 
defending the action before dismissal of the hus¬ 
band’s complaint deprives her of any claim for such 
fees and expenses,®®*® and it has been held that the 
effect and enforcement of any order in a divorce 
action awarding a counsel fee to the wife is annulled 
by a subsequent order discontinuing the action.®®-!® 
Where the wife voluntarily dismisses her suit the 
husband cannot be compelled to pay her suit 
money ;®'^ but where the husband dismisses his suit 
for divorce before a decision is rendered on the 
wife’s application for temporary alimony, he may be 
compelled to pay the wife’s counsel for services ren¬ 
dered.®® 

It is usually held that, after a dismissal of the 
wife’s suit, the court can make no further order 
requiring the husband to pay counsel fees,®® even 


(2) Where defendant had reason to 
believe his obligation to pay alimony 
to his divorced wife had expired un¬ 
der divorce decree requiring payment 
of alimony only until plaintiff who 
was defendant’s divorced wife had 
remarried, and such belief was forti¬ 
fied by correspondence of plaintiff’s 
attorney who wrote that plaintiff's 
alimony claim had been satisfied, and 
by decisions of court, and there was 
no demand by plaintiff for payment 
of instalments of alimony until plain¬ 
tiff filed present action to recover 
unpaid instalments of alimony, but 
defendant was nevertheless liable for 
such payments under law defendant 
would not be required to pay legal 
expenses and counsel fees incurred 
in action to recover unpaid alimony 
instalments. 

U.S.—Sutton V. Lieib, supra. 

87.5 Wis.—Swenson v. Swenson, 13 
N.W.2d 631, 246 Wis. 124. 

8a Cal.—^Lamborn v. Lamborn, 214 
P. 862, 100 C. 704. 

Jacobs V. Jacobs, 230 P. 200, 68 
C.A. 726, certiorari denied 46 S.Ct. 
614, 268 U.S. 606, 69 L.Ed. 1162. 
Right to counsel fees in action to 
modify or set aside decree as to 
alimony generally see supra S 219 
b. 

89- Cal.—Jacobs v. Jacobs, supra. 

90. Ala.—Coxpiui Juris cited in 


Rochelle v, Rochelle, 179 So. 826, 
829. 236 Ala. 526. 

Pla.—^Vinson v. Vinson, 100 So. 464, 
139 Fla. 146. 

Ill.—Corpus Juris quoted iu Leh¬ 
mann v. Lehmann, 226 llLApp. 
613, 630. 

La.—^Wainwright v. Wainwright, 46 
So.2d 902, 217 La. 663. 

N.Y.—Goldberg v. Keller, 247 N.T.S. 

364, 138 Mlsc. 555. 

19 C.J. p 228 notes 36, 37. 

91. N.T.—Page v. Page, 108 N.Y.S. 
864, 124 App.Div. 421, affirmed 88 
N.B. 1127, 196 N.Y. 640. 

Cipro V. Cipro, 161 N.Y.S. 408. 

92. N.Y.—Guttas V. Guttas, 227 N. 
Y.S. 456, 131 Misc. 278, affirmed 
230 N.Y.S. 844, 224 App.Div. 810. 

93. Ind.—^Davis v. Davis, 40 N.B. 
803, 141 Ind. 367. 

94. Idaho.—Rice v. Rice, 267 P. 1076, 
46 Idaho 418. 

95. Mo.—^Waters v. Waters, 40 Mo. 
385. 

Dees v. Dees, App., 268 S.W.2d 
243. 

R.I.—Stevens v. Superior Court, 117 
A. 232, 44 R.I. 282. 

19 C.J. p 231 note 84. 

98. Ga.—Legg v. Legg, 143 S.B. 385, 
166 Ga. 319. 

Dismissal without prejudice 
Permitting husband to dismiss his 
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suit for divorce without prejudice 
to any legal right wife might have 
to pursue cause for any affirmative 
relief sought in her answer would 
not prevent wife from pursuing cause 
for an allowance of counsel fees. 

Ga.—^Palmer v. Palmer, 04 S.E.2d 722, 
212 Ga. 616. 

96.5 Ill.—Mayer v. Mayer, 61 N.B. 

2d 804, 320 IlhApp. 588. 

Minn.—Rhein v. Rhein, 69 N.W.2d 
657, 244 Minn. 260. 

96.10 N.Y.—Rosenblatt v, Rosen¬ 
blatt, 82 N.Y.S.2d 124. 

97. Iowa.—Wick v. Deck, 153 N.W. 
836, 171 Iowa 116, L.R.A.1916P 
1162, Ann.Cas.l917A 691. 

19 C.J. p 231 note 85. 

Reason for rule 

Suit money which court may re¬ 
quire husband to pay wife under stat¬ 
ute is for her use during pendency 
of suit to enable her to maintain or 
defend suit, or for her support, or 
both, but if suit is not to continue, 
purposes contemplated by statute for 
such order do not exist. 

Ill.-Watson V. Watson, 82 N.B.2d 
671, 336 IlLApp. 637—^Labanauskas 
V. Labanauskas, 228 Ill.App. 273. 

98. See supra S 201. 

99- Ala.—Johnson v. Gerald, 113 So. 
447, 216 Ala. 681, 59 A.L.R. 348— 
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where the dismissal was due to a reconciliation.^ 
However, there is authority holding that the mere 
fact of reconciliation does not preclude the court 
from ordering the allowance of legal expenses ,2 
especially where the reconciliation is not accompa¬ 
nied by a formal dismissal of the suit by the wife.2 
Moreover, in a state where dismissal of an action 
may be made in vacation and judgment entered at 
the next term, it has been held that where a wife 
dismisses her suit during vacation the court retains 
sufficient jurisdiction over the case until final judg¬ 
ment to require the husband to pay fees of counsel 
for services already performed.^ 

A proper allowance for expenses of counsel may 
be made in the same journal entry which dismisses 
a divorce proceeding, although the better practice is 
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for the court to rule first on all interlocutory issues 
and then dismiss the action.^-5 

Pending motion for new trial counsel fees and 
suit money may be allowed the wife to enable her 
properly to prepare and present her motion.® 

h. On or Pending Appeal 

On appeal In a divorce case, the wife may be awarded 
counsel fees and suit money to enable her to present her 
case In the appellate court, the test being whether the 
wife is Justified in taking the appeal and whether the 
resources of the parties are such as to require the hus¬ 
band to finance it. 

On appeal in a divorce case, counsel fees and suit 
money may be awarded to enable the wife properly 
to present her case in the appellate court.® Accord- 


Bell V. Bell, 108 So. 376, 214 Ala. 
673. 

Ga.—^Williams v. Williams, 4 S.E.2d 
196, 188 Ga. 636. 

Ill.—Watson V. Watson, 82 N.E.2d 
671, 336 IlLApp. 637—Labanauskas 

V. Labanauskas, 228 Ill.App. 273. 
Minn.—Johnson v. Johnson, 14 N.W. 

2d 617, 217 Minn. 436, distinguish¬ 
ing Beaulieu v. Beaulieu, 131 N. 

W. 481, 114 Minn. 611. 

Tex.—Jones v. Jones, 97 S.W.2d 949, 
128 Tex. 309. 

19 C.J. p 231 note 87. 

Statutory authority 
Under a statute authorizing a court 
to order husband to pay a sum to en¬ 
able wife to prosecute her suit, coun¬ 
sel fees may be allowed on dismiss¬ 
ing wife’s suit for divorce. 

Wis.—Sumner v. Sumner, 12 N.W. 

21, 64 Wis. 642. 

Erroneous refusal to dismiss 
Where plaintiff wife's motion to 
dismiss divorce action was denied, 
but should have been allowed, pro¬ 
ceedings thereafter constituted pros¬ 
ecution of civil litigation without a 
plaintiff and without a res, and or¬ 
der that defendant husband pay 
plaintiff’s attorneys' fees was Invalid. 
Ill-—Borin V. Borin, 100 N.E.2d 333, 
343 Ill.App. 649. 

1. Ala.—Johnson v. Gerald, 113 So. 
447, 216 Ala. 681, 69 A.L.R. 348-- 
Corpus Juris cited lu Bell v. Bell, 
108 So. 376, 378, 214 Ala. 673, 43 
A.L.R. 936. 

Tex.—g-ones v. Jones, 97 S.W.2d 949, 
128 Tex. 309. 

Lamaster v. Loomis, Civ.App., 
230 S.W.2d 368, error dismissed— 
Cherico v. Cherico, Clv.App., 220 
S.W.2d 638. 

19 C.J. p 232 note 88. 

Eeasou for rule 

One of the conditions under which 
an attorney undertakes to represent 
the wife in a divorce suit is that 
there may be a reconciliation of the 
parlies. 


Ala.—Johnson v. Gerald, 113 So. 447, 
216 Ala. 581, 69 A.L.R. 348—Bell 
V. Bell, 108 So. 376, 214 Ala. 573. 
43 A.L.R. 936. 

AnnouncemeiLt in open court 
The text rule has been held to 
apply especially where both parties 
to divorce suit appear in open court 
and announce that divorce suit is 
not being further prosecuted. 

Tex.—Jones v. Jones, 97 S.W.2d 949, 
128 Tex. 309. 

2 . Mo.—^Fullheart v. Pullheart, 83 
S.W. 641, 109 Mo.App. 705. 

19 C.J. p 232 note 89. 

3. Minn.—^Beaulieu v. Beaulieu, 131 
N.W. 481, 114 Minn. 611. 

19 C.J. p 232 note 89 [a] (2). 

4. See supra § 201. 

4.5 Ohio.—Keath v. Keath, 71 N.E. 
2d 620, 78 Ohio App. 617. 

5. Cal.—Weil v. Weil. 236 P.2d 159, 
37 C.2d 770. 

Mont.—Bordeaux v, Bordeaux, 76 P. 
359, 29 Mont. 478. 

N.T.—Halsted v. Halsted, 47 N.T.S. 
814, 21 App.Div. 689. 

6 . Ala.—^Walling v. Walling, 46 So. 
2d 6, 263 Ala. 337—^Ex parte Taylor, 
37 So.2d 656, 261 Ala. 387. 

Ark.—Stearns v. Stearns, 201 S.W. 

2d 763, 211 Ark. 668. 

Cal.—Weil v. Weil, 236 P.2d 169, 37 
C.2d 770—^Bruce v. Bruce, 116 P. 
66 , 160 C. 28. 

Howard v. Howard, 307 P.2d 412, 
148 C.A.2d 765—Heilman v. Heil¬ 
man, 266 P.2d 148, 122 C.A.2d 771 
—Frazier v. Frazier, 262 P.2d 698, 
116 C.A,2d 660—Treece v. Superior 
Court in and for Alameda County, 
298 P. 1040, 113 C.A. 728—McCa- 
han V. McCahan, 190 P. 468, 47 C.A. 
173. 

Conn.—Bielan v. Bielan, 62 A.2d 664, 
136 Conn. 163, 9 A.L.R.2d 1019— 
Dochelli v. Dochelll, 3 A.2d 666, 
126 Conn. 466—Steinmann v. Stein- 
mann, 186 A. 601, 121 Conn. 498— 
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Morgan v. Morgan. 133 A. 249, 104 
Conn. 412. 

Fla.—^Brunner v. Brunner, 32 So.2d 
736, 159 Fla. 762, rehearing denied 
36 So.2d 827, 160 Fla. 860—Davis 
V. Davis, 196 So. 614, 143 Fla. 282— 
Braznell v. Braznell, 183 So. 720, 
134 Fla. 228—^Prohock v. Prohock, 
168 So. 106, 117 Fla. 603. 

Hawaii.—^Hunt v. Hunt, 34 Hawaii 

22 . 

Idaho.—Pinnell v. Pinnell, 81 P.2d 
401, 69 Idaho 148—McHan v. Mc- 
Han, 80 P.2d 29, 69 Idaho 41— 
Bedke v. Bedlie, 53 P.2d 1175, 66 
Idaho 235—Largilliere v. Largil- 
liere, 298 P. 362, 50 Idaho 496— 
Enders v. Enders, 201 P. 714, 34 
Idaho 381, 18 A.L.R. 1492. 

Ill.—^Druce v. Druce, 39 N.E.2d 690, 
313 IlLApp. 169—^Ragland v. Rag¬ 
land, 271 IlLApp. 518—^Thomas v. 
Thomas, 233 IlLApp. 488. See Hei- 
zer V. Heizer, 207 IlLApp. 127— 
Heizer v. Heizer, 207 IlLApp. 126. 

Ind.—Cirtin v. Cirtin, 161 N.E. 709, 
87 Ind.App. 467. 

Ry.—^Logan v. Logan, 226 S.W.2d 3, 
312 Ky. 48—^Littleton v. Littleton, 
17 S.W.2d 204, 229 Ky. 353—Kreiger 
V. Kreiger, 241 S.W. 828, 194 Ky. 
812. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 
2d 810, 182 Md. 624—^Dunn v. Dunn, 
29 A.2d 664, 181 Md. 665—Timanus 
V. Timanus. 16 A.2d 918, 178 Md. 
640—^Anderson v. Anderson, 182 A. 
656, 169 Md. 707—Cook v. Cook, 171 
A. 722, 166 Md. 704—Daiger v. 
Dalger, 140 A. 717. 154 Md. 601— 
Silverberg v. Silverberg, 134 A. 32, 
161 Md. 152. 

Minn.—^Molto v. Molto, 64 N.W.2d 
154, 242 Minn. 112—Wilson v. Wil¬ 
son, 38 N.W.2d 164, 229 Minn. 126 
—^Bllingson v. Ellingson, 34 N.W. 
2d 356, 227 Minn. 149—^Eberhart v. 
Eberhart, 183 N.W. 140, 149 Minn. 
192. 

Miss.—Windham v. Windham, 67 So. 
2d 467. 218 Miss. 647—Livelar v, 
Li velar, 6 So.2d 916. 
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ingly, the wife may be granted an allowance for ex- | penses and counsel fees in defending an appeal,6-5 


Mo.—^Burtrum v. Burtrum, App., 200 
S.W.2d 80—Bevier v. Bevier, App., 
132 S.W.2d 1044—McCoin v. Mc- 
Coin, App., 318 S.W. 949. 

Neb.—^Nickerson v. Nickerson, 42 N. 

W.2d 861, 152 Neb. 799. 

Nev.—Cunningham v. Cunningham, 
105 P.2d 398, 60 Nev. 191—Baker v. 
Baker, 87 P.2d 800, 69 Nev. 163, 
modified on other grounds 96 P.2d 
200, 59 Nev. 163—^Hannah v. Han¬ 
nah, 62 P.2d 696, 57 Nev. 239— 
Lamb v. Lamb, 38 P.2d 659, 55 Nev. 
437—Jefeers v. Jeffers, 25 P.2d 656, 
53 Nev. 69—Wallman v. Wallman, 
229 P. 1, 48 Nev. 239, 35 A.L.R. 
1096. 

N.J.—Rosecrans v. Rosecrans, 145 A. 
3, 104 N.J.Eq. 193. 

N.M.—Lord v. Lord, 24 P.2d 292, 37 
N.M. 454. 

N.Y.—Boehm v. Boehm, 25 N.Y.S.2d 
691, 261 App.Div. 382—Solomon v. 
Solomon, 4 N.Y.S.2d 205, 254 App. 
Div. 759—Young v. Young, 288 N. 
Y.S. 207, 248 App.Div. 634—Allison 
V. Allison, 287 N.Y.S. 235, 247 App. 
Div. 910—Match v. Match, 274 N.Y. 
S. 526, 242 App.Div. 782. 

Page v. Page, 248 N.Y.S. 493, 139 
Misc. 102. 

N.D.—Belt v. Belt, 32 N.W.2d 674, 
75 N.D. 723. 

Ohio.—Bryant v. Bryant, App., 91 N. 
B.2d 275. 

Or.—Blrkenbeuel v. Birkenbeuel, 94 
P.2d 716, 163 Or. 163—Thomsen v. 
Thomsen, 275 P. 678, 128 Or. 622. 
Pa.—Smith v. Smith, 51 Pa.Dist. & 
Co. 63, 6 Monroe L.R. 55. 

Bowers v. Bowers, Com.Pl., 21 
Leh.L.J. 333. 

R.I.—Cornell v. Cornell, 166 A. 816, 
53 R.I. 362. 

Va.—Ring v. Ring, 38 S.B.2d 471, 185 
Va. 269, 166 A.L.R. 1237—Forbes 
V. Forbes, 29 S.E.2d 829, 182 Va. 
636—^Hughes v. Hughes, 4 S.B.2d 
402, 173 Va. 203—Miller v. Miller, 
125 S.E. 220, 140 Va. 424. 

Wash.—State ex rel. Brown v, Su¬ 
perior Court of King County, 69 
P.2d 811, 190 Wash. 572. 

W.Va.—Crouch v. Easley, 192 S.E. 

690, 119 W.Va. 208. 

19 C.J. p 232 note 92. 

Manner of ascertaining amount of al¬ 
lowance on appeal see infra § 
224 c. 

Seasons for rule 

(1) “Considerations of justice and 
public policy demand an opportunity 
for the wife to be represented be¬ 
fore her property and other rights 
are passed on by the appellate court.” 
Idaho.—^Enders v. Enders, 201 P. 714, 

715, 34 Idaho 381, 18 A.L.R. 1492. 

(2) “The rule requiring the hus¬ 
band to pay the wife sufficient to en¬ 
able her to meet necessary expenses 
and attorney’s fees on appeal in a 
divorce case is based on necessity to 
prevent a failure of justice.” 


Nev.—Baker v. Baker, 87 P.2d 800, 
69 Nev. 163, modified on other 
grounds 96 P.2d 200, 59 Nev. 163. 

Submission of cause on merits of 
appeal did not affect power of review¬ 
ing court or trial court to give con¬ 
sideration to wife’s petition for al¬ 
lowance of solicitor’s fees for serv¬ 
ices rendered in reviewing court on 
appeal. 

Ala.—^Mathison v. Mathison, 100 So. 
2d 11, 267 Ala. 101. 

Divorce granted to husband 
Pees for prosecuting an appeal in 
a divorce action will be allowed to a 
wife even though the husband be 
granted a divorce. 

Miss.—^Price v. Price, 179 So. 855, 181 
Miss. 539. 

Appeal from judgment on counter¬ 
claim 

(1) Where wife brings suit for 
divorce and decree therefor is entered 
on husband’s counterclaim, it has 
been held that the wife may be al¬ 
lowed counsel fees for her appeal. 
Fla.—Riesner v. Riesner, 176 So. 765, 

129 Fla. 762. 

(2) Likewise, where the wife 
brings an action for a separation 
from bed and board, and the hus¬ 
band interposes a counterclaim for 
an absolute divorce, and the latter is 
successful, the former is entitled in 
a proper case to counsel fees to per¬ 
fect an appeal. 

N.Y.—Gansz v. Gansz, 69 N.Y.S. 966. 

(3) Where wife filed complaint 
seeking separate maintenance with¬ 
out divorce and husband filed a cross 
bill seeking a divorce and trial court 
overruled wife’s demurrer to cross 
petition, suit was a suit for divorce 
by reason of cross bill, and circum¬ 
stances justified allowance to wife of 
a reasonable amount for her counsel 
for services rendered in reviewing 
court on appeal for overruling de¬ 
murrer. 

Ala.—^Mathison v. Mathison, 100 So. 
2d 11, 267 Ala. 101. 

(4) Where husband defendant in 
an action for divorce "was granted a 
divorce, his deposit in court of a 
sum of money decreed by the court 
to be given the wife has been held 
not to constitute a fund to be used 
in prosecuting her appeal so as to 
preclude an allowance specifically for 
such purpose. 

Cal.—Cline v. Cline, 23 P.2d 431, 132 
C.A. 713. 

Allowance by intevloontory decree 
Under certain statutory provisions 
it has been held that the court may 
order husband to pay wife’s attorney 
fees and suit money on appeal, ir¬ 
respective of whether any such al¬ 
lowance has been made in an inter¬ 
locutory decree. 
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Cal.—Smith v. Smith, 270 P. 995 94 
C.A. 172. 

Statute held inappUcable 
Statute authorizing award to wife 
of counsel fees to enable her to 
prosecute or defend against a peti¬ 
tion for divorce or separate mainte¬ 
nance is not sufilciently broad to com¬ 
prehend proceedings such as appeal 
by husband from decree modifying 
divorce decree on wife’s motions, 
where wife on appeal is neither pros¬ 
ecuting nor defending against a pe¬ 
tition for divorce or separate main¬ 
tenance. 

R.I.—Gartner v. Gartner, 89 A.2d 375, 
79 R.I. 410. 

8.5 Ala.—^Kelley v. Kelley, 67 So.2d 
873, 257 Ala. 173—Steiner v. Stein¬ 
er, 48 So.2d 184, 254 Ala. 260. 
Ariz.—Ackel v. Ackel, 110 P.2d 238, 
57 Ariz. 14, 133 A.L.R. 549, rehear¬ 
ing denied 111 P.2d 628, 67 Ariz. 
118, 133 A.L.R. 556. 

Ark.—^Williamson v. Williamson, 204 
S.W.2d 785, 212 Ark. 12. 

Cal.—Pope V. Pope, 237 P.2d 312, 107 
C.A.2d 637—^De Leshe v. De Leshe, 
181 P.2d 931, 80 C.A.2d 617. 

Fla.—Garfield v. Garfield, 58 So.2d 
166—Collins v. Collins, 13 So.2d 
445, 153 Fla. 10. 

Ill.—Gciermann v. Gelermann, 139 N. 
E.2d 838, 12 Ill.App.2d 484—Freeny 
v. Freeny, 72 N.E.2d 68, 330 Ill. 
App. 616—McCowan v. McCowan, 
40 N.E.2d 536, 313 Ill.App. 654— 
Buehler v. Buehler, 39 N.E.2d 705, 
313 Ill.App. 264. 

Ind.—State ox rel. Smith v. Lake 
Superior Court, 112 N.E.2d 297, 232 
Ind. 201. 

Mich.—Arnold v. Arnold, 62 N.W.2d 
211, 332 Mich. 542. 

Mias.—^Wilson v. Wilson, 60 So.2d 
662, 216 M1.SS. 273—Howell v. How¬ 
ell, 44 So.2d 401. 

N.Y.—Hoyt V. Hoyt, 140 N.Y.S.2d 133, 
286 App.Div. 580—Blciman v. Blei- 
man, 69 N.Y.S.2d 369, 272 App.Div. 
760. 

Marinelli v. Marinelli, 117 N.Y.S. 
2d 717. 

Or.—Spath v. Spath, 162 P.2d 611, 
177 Or. 375. 

R. I.—Di Nofrlo V. Di Nofrio, 126 A.2d 
194. 

S. D.—Kuehn v. Kuehn, 55 N.W.2d 70, 
74 S.D. 521. 

Va.—Williams v. Williams, 50 S.E.2d 
277, 188 Va. 543—Bennett v. Ben¬ 
nett, 18 S.E.2d 911, 179 Va. 239. 
Wyo.—Davis v. Davis, 111 P.2d 124, 
66 Wyo. 524, 138 A.L.R. 336. 

Xiltigatlon. still alive 

Rule that power to award costs 
and c*xpen.«ics in divorce suit ceases 
when litigation is terminated did not 
preclude award of attorneys’ fees to 
wife on husband’s appeal from decree 
nisi for divorce, since appeal had ef¬ 
fect of keeping litigation alive. 
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especially where the decree in her favor is zi- 
firmed and it has been held that where the 
husband is appellant such allowances are granted 
almost as a matter of course^ The fact that the 


wife is appellant does not, on other hand, affect the 
application of the general rule stated,® provided the 
wife's appeal is taken in good faith,® and it appears 
that there are reasonable grounds to believe that the 


Mass.— Nelon v. Nelon, 110 N.B.2d 
119, 329 Mass. 643. 

XTecessity 

On wife’s appeal from decree dis¬ 
missing’ wife’s bill in equity for sep¬ 
arate maintenance and granting re¬ 
lief under husband’s cross bill for 
divorce, supreme dourt will order an 
allowance of additional fee for wife’s 
solicitors where exigencies of case 
require, but would not order such al¬ 
lowance when exigencies of case did 
not so require. 

Ala.—^Dillon v. Dillon, 64 So.2d 821, 
258 Ala. 688. 

Appeal from void order 
Where divorce action was called 
on no progress calendar and was dis¬ 
missed for want of prosecution, but 
case came on for hearing on trial 
calendar and decree was entered for 
wife, order allowing wife attorney’s 
fees to defend husband’s appeal from 
subsequent nunc pro tunc order va¬ 
cating decree of dismissal would be 
sustained even though nunc pro tunc 
order was void. 

Ill.—Gould V. Gould, 92 N.E.2d 361, 
340 Ill.App. 638, amrmed 97 N.E.2d 
826, 408 111. 626. 

Motion to vacate default 
Special term may award wife coun¬ 
sel fees pending appeal from order 
denying husband's motion to vacate 
default separation decree, entered 
after personal service on him outside 
state, or to set aside default and 
permit him to Hie answer as against 
contention that special term has no 
jurisdiction of his person, notwith¬ 
standing statement on back of mov¬ 
ing papers that defendant’s attorney 
appears specially. 

N.Y.—Ex parte Forbell, 82 N.T.S.2d 
109. 

6.10 Ala.—Tranum v. Tranum, 63 
So.2d 701, 258 Ala. 561. 

Fla.—Bowler v. Bowler, 31 So.2d 761, 
159 Fla. 447. 

Mich.—Hollway v. Hollway, 73 N.W. 

2d 833, 344 Mich. 304. 

Minn.—Thompson v. Thompson, 35 N. 

W.2d 289, 227 Minn. 266. 

Miss.—Mapp V. Mapp, 67 So.2d 356, 
218 Mi.ss. 340. 

Or.—Bothe v. Bothe, 192 P.2d 256, 183 
Or. 237—Marcus v. Marcus, 147 P. 
2d 191, 173 Or. 693. 

Wyo.—Gwynn v. Gwynn, 182 P.2d 
816, 63 Wyo. 365. 

7. D.C.—Sparks v. Sparks, 25 App. 
D.C. 356. 

19 C.J. p 232 note 92 [a]. 

Judgment dividing property 
During period in which appeal 
could bu taken from interlocutory de¬ 
cree dissolving marriage, relation of 


husband and wife still existed and 
trial court had discretion under stat¬ 
ute to make an allowance for wife’s 
counsel fees and costs on appeal by 
husband from portion of judgment 
dividing community property, al¬ 
though judgment made no allowance 
for support of wife and directed that 
neither party should recover costs of 
suit from the other. 

Cal.—Diamond v. Diamond. 308 P.2d 
909, 149 G.A.2d 788. 

8. Ark.—^Myers v. Myers, 294 S.W. 
2d 67, 226 Ark. 632. 

Cal.—Baldwin v. Baldwin, 170 P.2d 
670, 28 C.2d 406. 

Nicolai v. Nicolai, 216 P.2d 913, 
96 C.A.2d 951—Norris v. Norris, 
123 P.2d 847, 60 C.A.2d 726. 

Fla.—^Monsalvatge v. Monsalvatge, 16 
So.2d 838, 163 Fla. 763. 

Parker v. Parker, App., 97 So. 2d 
136. 

Idaho.—^Enders v. Enders, 201 P. 714, 
34 Idaho 381, 18 A.L.II. 1492. 

Ill.—Bramson v. Bramson, 149 N.B.2d 
399, 17 Ill.App.2d 87. 

Ky.—Sharp v. Sharp, 194 S.W.2d 835, 
302 Ky. 426. 

Md.—Gosnell v. Gosnell, 117 A. 2d 
861, 208 Md. 179. 

Minn.—^Kaehler v. Kaehler, 18 N.W. 

2d 312, 219 Minn. 636. 

Miss.—^McNees v. McNees, 24 So.2d 
751. 

Mo,—Bevier v. Bevier, App., 132 S. 
W.2d 1044—McCoin v. McCoin, 
App., 218 S.W. 949. 

Neb.—De Waal v. De Waal, 29 N.W. 

2d 371, 148 Neb. 756. 

Nev.—Riemer v. Riemer, 302 P.2d 
483, 72 Nev. 267. 

N.Y.—Sefranka v. Sefranka, 87 N.Y. 
S.2d 804, 275 App.Div. 781—Ford v. 
Ford, 25 N.Y.S,2d 6, 261 App.Div. 
887, appeal denied 26 N.Y.S.2d 894, 
261 App.Div. 942. 

Matturro v. Matturro, 111 N.Y. 
S.2d 633. 

R.I.—Cornell v. Cornell, 166 A. 815, 
53 R.I. 352. 

Va.—^Haskins v. Haskins, 50 S.E.2d 
437, 188 Va. 525. 

19 C..r. p 232 note 93. 

Reason for rule 

’’Since the husband usually holds 
the purse strings, he must furnish 
her the means of attack or defense, 
else she may often be left in a help¬ 
less and defenseless condition.” 

Mo.—Bevier v. Bevier, App., 132 S.W. 

2d 1044, 1049. 

19 C.J. p 232 note 93 [a]. 

Guilty party 

Where wife appeals in a divorce 
action, unless it appears that wife’s 
appeal is without merit, she should 
not be deprived of right to means for 
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prosecuting an appeal simply because 
court found her to be guilty party. 
Mo.—Price v. Price, App., 281 S.W.2d 
307. 

Statute hdd applicable 
Statute providing that court may 
in its discretion require husband to 
pay any money necessary to enable 
wife to prosecute or defend action for 
divorce applies to making of an al¬ 
lowance to wife to cover costs of an 
appeal from a judgment denying her 
a divorce. 

Cal.—^Proper v. Proper, 228 P.2d 62, 
102 C.A.2d 612. 

Counsel fees allowed; suit money de¬ 
nied 

In a particular case an appealing 
wife was allowed counsel fees in 
prosecuting her appeal but an allow¬ 
ance for suit money was denied. 
Fla.—McMillan v. McMillan, 164 So. 
850, 114 Fla. 763. 

9. Cal.—Weil v. Weil, 236 P.2d 159, 
37 C.2d 770. 

Barker v. Barker. 293 P.2d 85. 
139 C.A.2d 206—Hardy v. Hardy, 
255 P.2d 85, 117 C.A.2d 86—Perry 

V. Perry, 209 P.2d 847, 93 C.A.2d 
720—McCahan v. McCahan, 190 P. 
458, 47 C.A. 173. 

Mo.—^McCoin v. McCoin, App., 218 S. 

W. 949. 

Nev.—Caye v. Caye, 203 P.2d 1013, 
66 Nev. 78—Cunningham v. Cun¬ 
ningham, 105 P.2d 398, 60 Nev. 
191. 

S.D.—^Baron v. Baron, 28 N.W.2d 836, 
71 S.D. 641. 

19 C.J. p 232 note 94. 

Good faith as condition to recovery of 
suit money see infra § 222 f. 
Essence of tight 

Wife’s good faith in prosecuting or 
defending an appeal is essence of her 
right to an allowance of an attorney’s 
fee for such appeal. 

Cal.—Weil v. Weil, 236 P.2d 169, 37 
C.2d 770. 

Ojena v. Ojena, 316 P.2d 414, 154 
C.A.2d 440—^Howard v. Howard, 296 
P.2d 692, 141 C.A.2d 233—Ganann v. 
Ganann, 240 P.2d 722, 109 C.A.2d 
346. 

Burden of proving good faith in 
taking the appeal is on the wife un¬ 
der the text rule. 

Fla.—Troeger v. Troeger, 172 So. 473, 
127 Fla. 53. 

Basis for determination 

In determining whether attorney’s 
fees and costs should be allowed wife 
on her appeal in divorce action, in 
view of absence of any expression by 
her, court was justified in conclud¬ 
ing that existence of her good faith 
depended to great extent on whether 
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appeal will be successful.^® So, on reversal of a 
decree, in favor of the husband, the wife may be 
awarded attorney’s fees incurred in prosecuting 
the appeal.!®*® 

According to some authority, the test for the court 
to apply on an application for an allowance to prose¬ 
cute an appeal is whether the wife is justified in tak¬ 
ing the appeal and whether the resources of the 
parties are such as to require the husband to finance 
it.10.10 Where there is no reasonable justification 
for the appeal, the expenses thereof will not be al¬ 
lowed to the wife.!®*!® it has been held, however, 
that, where the wife has perfected her appeal, allow- 
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ances to enable her to prosecute the same may be 
properly made without inquiry into the good faith 
of the wife in taking her appeal or the probability 
of her success thereon.!! While it has been broadly 
stated that a wife is entitled to an allowance of 
counsel fees as a matter of right for the taking or 
defending in good faith of an appeal,!!*® ordinarily 
the right to counsel fees for taking an appeal is not 
absolute,!!*!® and the matter is one within the dis¬ 
cretion of the court, as discussed supra § 220. 

Usually, the right to counsel fees on appeal does 
not depend on the outcome of the appeal,!!*!® so that 
the fact that the judgment or order from which the 


there was reasonahle basis for as¬ 
sertion by her counsel that he would 
be successful in securingr reversal, 
and was entitled to consider that 
each finding and each portion of judg¬ 
ment to be attacked by appeal was 
supported by substantial evidence 
and that there were no questions of 
law Involved on which wife could 
have reasonable hope of prevailing. 
Cal.—Ganann v. Ganann. 240 P.2d 
722, 109 C.A.2d 346. 

Xrnnecessary appeal 

If on a proper showing trial court 
should find that an unnecessary ap¬ 
peal has been taken, in bad faith, for 
sole purpose of litigating an unsub¬ 
stantial issue or for purpose of in¬ 
creasing amount of fees, then no al¬ 
lowance should be made. 

Cal.—Ojena v. Ojena, 316 P.2d 414, 
154 C.A.2d 440. 

Showing in lower court 
The showing made in the lower 
court on application for allowance 
of counsel fees and costs under stat¬ 
ute is to be considered in deter¬ 
mining whether a wife’s appeal has 
been taken in good faith under the 
text rule. 

Cal.—McCahan v. KeCahan, 190 P. 
458, 47 C.A. 173. 

10. Cal.—Weil v. Weil, 236 P.2d 159, 
37 C.2d 770. 

Hardy v. Hardy, 265 P.2d 85, 117 
C.A.2d 86—^Perry v. Perry, 209 P.2d 
847, 93 C.A.2d 720. 

Conn.—^Dochelli v. Dochclli, 3 A.2d 
666, 126 Conn. 465—Valluzzo v. 
Yalluzzo, 132 A. 406, 104 Conn. 152. 
Mo.—^McCoin v. McCoin, App., 218 S. 
W. 949. 

Nev.—Cunningham v. Cunningham, 
105 P.2d 398, 60 Nev. 191. 

N.Y.—Koif V. Koff, 146 N.T.S.2d 461, 
286 App.Div. 1110—Gould v. Gould, 
194 N.Y.S. 122, 201 App.Div. 127. 

Smith V. Smith, 74 N.T.S.2d 233, 
190 Misc. 298, motion denied 75 N. 
T.S.2d 390, 272 App.Div. 1076, mod¬ 
ified on other grounds 75 N.Y.S.2d 
662, 273 App.Div. 784—Page v. 
Page, 248 N.Y.S. 493, 139 Misc. 102. 


Matturro v. Matturro, 111 N.Y.S. 
2d 533. 

19 C.J. p 232 note 95. 

Bespousibility rests on court and 
counsel to exercise highest degree of 
care not only in applying for reason¬ 
able fees for wife in divorce case, but 
in allowing such fees so that only 
meritorious appeals are heard and 
considered. 

Pla.—Schuberth v. Schuberth, 52 So. 
2d 332. 

Barden of proof 

(1) In order to sustain an allow¬ 
ance for suit money on appeal, a wife 
who has been defeated on the merits 
in the lower court has the burden, 
as appellant, of showing that a sub¬ 
stantial basis for appeal exists. 

Fla.—^Troeger v. Troeger, 172 So. 473, 

127 Pla. 63. 

(2) Showing held sufficient. 

N.Y.—Smith v. Smith, 74 N.Y.S.2d 

233, 190 Misc. 298, motion denied 
75 N.Y.S.2d 390, 272 App.Div. 1076, 
modified on other grounds 75 N.Y.S. 
2d 662, 273 App.Div. 784. 

Bower court showing 

The question of merit of an ap¬ 
peal by a wife in an action for di¬ 
vorce is a matter to be considered 
and determined from the showing 
made in the lower court upon ap¬ 
plication for allowance of counsel 
fees and costs, under statute. 

Cal.—^McCahan v. McCahan, 190 P. 

458, 47 C.A. 173. 

Appearance on record. 

Generally, grounds of bad faith in 
an appeal in a divorce suit, urged 
against allowances sought by a wife 
from husband to permit wife to pros¬ 
ecute an appeal, should be considered 
by reviewing court only when mani¬ 
fest from record. 

Nev.—Afriat v. Afriat, 117 P.2d 83, 61 
Nev. 321—Cunningham v. Cunning¬ 
ham, 105 P.2d 398, 60 Nev. 191. 
lOJS Ark.—Price v. Price, 220 S.W. 

2d 1021, 215 Ark. 425. 

10.10 Conn.—Saunders v. Saunders, 
98 A.2d 815, 140 Conn. 140. 

10.15 D.C.—Stein v. Stein, 170 P.2d 
1 162, 83 U.S.APP.D.C. 286. 
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Neb.—Sell v. Sell, 29 N.W.2d 877, 148 
Neb. 869—^Eicher v. Eicher, 26 N. 
W.2d 808, 148 Neb. 173. 

Necessity of showing merit to appeal 
as condition to granting of allow¬ 
ance see infra § 222 b. 

No substantial questloiui 
Denial to wife of allowance to 
prosecute appeal in divorce action 
was justified where appeal raised no 
substantial questions of law. 

Conn.—Saunders v. Saunders, 98 A. 
2d 815, 140 Conn. 140. 

11- Nev.—Cunningham v. Cunning¬ 
ham, 105 P.2d 398, 60 Nev. 191. 

11.5 Cal.—^Kyne v. Kyne, 169 P.2d 
272, 74 aA.2d 563. 

II. 10 Cal.—Ojena v. Ojena, 316 P. 
2d 414, 164 C.A.2d 440—Howard v. 
Howard, 307 P.2d 412, 148 C.A.2d 
756—Hardy v. Hardy, 255 P.2d 85, 
117 C.A.2d 86—^Perry v. Perry, 209 
P.2d 847, 93 C.A.2d 720. 

Denial held, not improper 

(1) In general. 

Cal.—^Hardy v. Hardy, 255 P.2d 85, 
117 C.A.2d 86—Ganann v. Ganann, 
240 P.2d 722, 109 C.A.2d 346. 

III. —Goodman v. Goodman, 69 N.E. 
2d 26, 329 Ill.App. 444. 

(2) Where decree granting wife di¬ 
vorce and dividing spouses* property 
is modified on appeal by awarding 
wife additional cash sum, she will 
not be awarded additional attorney’s 
fees or costs in supreme court. 
Mich.—Bold V. Bold, 24 N.W.2d 171, 

315 Mich. 433. 

(3) Where female respondent had 
married another pending appeal from 
divorce decree and appellant moved 
that allowances theretofore made to 
respondent be set aside and that re¬ 
spondent be compelled to return pay¬ 
ments received by her after her sec¬ 
ond marriage, respondent’s motion 
for an additional allowance of attor¬ 
ney fees to defend motion would be 
denied. 

Nev.—Ormachea v. Ormachea, 206 P. 
2d 763, 66 Nev. 67. 

11.16 Cal.—Howard v. Howard, 296 
P.2d 692, 141 C.A.2d 233. 
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wife appeals is afl&rmed on appeals or that the de¬ 
termination from which the husband appeals is re¬ 
versed on appeal, 12.5 does not preclude an allowance 
to the wife for counsel fees and expenses of suit in 
prosecuting or defending the appeal. Allowances 
for counsel fees and expenses in presenting the 
wife’s case on appeal may, however, be refused 
where there exists no ground for reversal of a 
decree of divorce in favor of the husband,13 or 
where the wife is estopped under the circumstances 
to demand expenses ;i3-5 but the fact that the wife 
consented to the judgment below does not bar her 
right to seek attorney’s fees for an appeal, where the 
principal issue on the appeal is whether or not the 
consent was coerced.i3*io 

Usually the wife may not recover expenses of the 
appeal where in view of the respective financial 
circumstances of the parties it would be inequitable 
to make an allowance, 13-15 and this rule is frequent¬ 
ly applied in cases where substantial allowances for 
the same purposes were made in favor of the wife 
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in the trial court,!^ where permanent alimony was 
awarded her providing suflScient means to meet legal 
expenses,l4-5 or where the wife as part of a property 
settlement agreement promised not to make or assert 
against the husband any claims or demands for 
counsel fees except as otherwise expressly provid- 
ed.14.10 So, the right to an allowance of fees on 
appeal may be affected by the granting of antecedent 
allowances for attorney’s fees;i4-i5 but it has also 
been held that the granting of suit money pending 
appeal relates to a proceeding that is separate and 
distinct from the divorce action and therefore al¬ 
lowances previously made to the wife have no rele¬ 
vancy and should not be considered by the court in 
passing on the motion for suit money pending ap- 

peaL^^*20 

According to some decisions, in the absence of 
statutory authority, where the wife appeals she is 
not entitled to an allowance for attorney’s fees and 
expenses.15 Counsel fees have also been refused 
where the husband died pending an appeal by the 


Proof of error 

JEUght to counsel fees on appeal in 
a divorce case is not dependent on 
proof that judgment is erroneous. 
Cal.—Weil V. Weil, 236 P.2d 169, 37 
C.2d 770. 

12. Colo.—^Ferkovich v. Ferkovich, 
274 P.2d 602, 130 Colo. 228. 

Fla.—^Barco v. Barco, 34 So.2d 879, 
160 Fla. 389—Burns v. Burns, 13 
So.2d 699, 163 Fla. 73—Schaefer v. 
Schaefer, 167 So. 331, 117 Fla. 103. 
Idaho.—^Pinnell v. Finnell, 81 P.2d 
401, 69 Idaho 148. 

Iowa.—Jackson v. Jackson, 85 N.W. 

2d 590, 248 Iowa 1365. 

Minn,—^Ellingson v. Bllingson, 34 N. 
W.2d 366, 227 Minn. 149—Johnson 

V. Johnson, 27 N.W.2d 289, 223 
Minn. 420—Louden v. Louden, 22 N. 

W. 2d 164, 221 Minn. 338—Crowley 

V. Crowley, 18 N.W.2d 40, 219 Minn. 
341—Visne.Mki v. Visneskl, 17 N. 

W. 2d 313, 210 Minn. 217—Gerard v. 
Gerard, 13 N.W.2d 006, 216 Minn. 
543. 

Va.—Grave.s v. Graves, 70 S.E.2d 339, 
193 Va. 659. 

Lack of succc*.ss in action as defense 
or objection to granting of allow¬ 
ance generally see infra § 223 a. 

12.5 Fla.—Buchanan v. Buchanan, 18 
So.2d 7, 154 Fla. 396. 

13. Fla.—Phillips V. Phillips, 194 
So. 786, 142 Fla. 270. 

Nev.—^Bfflnger v. Bfllnger, 228 P. 616, 
48 Nev. 205. 

.Gould V. Gould. 194 N.Y.S. 122, 
201 App.Div. 127. 

Or.—Thomson v. Thomson, 263 P.2d 
616. 199 Or. 614. 

13.5 Cal.—^Reeves v. Peeves, 209 P. 
2d 937, 34 C.2d 355. 
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13.10 Cal.—Weil v. Weil, 236 P.2d 
159, 37 C.2d 770. 

13.15 Ill.—Hopkins v. Hopkins, 77 N. 

B. 2d 43, 399 Ill. 160. 

Iowa.—Simpson v. Simpson, 74 N.W. 

2d 582, 247 Iowa 546. 

Or.—Nelson v. Nelson, 176 P.2d 648, 
180 Or. 275. 

Wife’s necessity as essential element 
of allowance of legal expenses on 
appeal generally see infra § 222 d. 
Award to wife held not improper 
Cal.—Baldwin v. Baldwin, 170 P.2d 
670, 28 C.2d 406. 

Fallon V. Fallon, 195 P.2d 878, 86 

C, A.2d 872. 

14. Cal.—Harrold v. Harrold, 266 P. 

2d 626, 117 C.A.2d 664. 

Fla.—Stoneburg v. Stoneburg, 161 So. 
700, 113 Fla. 315. 

Or.—Fowler v. Fowler, 76 P.2d 1132, 
168 Or. 568—Bach v. Bach, 29 P.2d 
630, 146 Or. 129. 

Liberal award 

Petition of wife’s counsel for al¬ 
lowance of additional counsel fees oc¬ 
casioned by reason of appeal from 
final divorce decree was denied, where 
it appeared that chancellor had been 
liberal in his award of fees in first 
instance, and that wife was not with¬ 
out means to pay. 

Fla.—Turner v. Turner, 28 So.2d 326, 
158 Fla. 330. 

14.5 Miss.—^Aldridge v. Aldridge, 27 
So.2d 884, 200 Miss. 874. 

14.10 Cal.—Viera v. Viera^ 236 P.2d 
632, 107 C,A.2d 181. 

14.15 Cal.—^Howard v. Howard, 307 
P.2d 412, 148 C.A.2d 755. 

14.20 Mo.—Wonneman v. Wonne- 
man, App., 306 S.W.2d 82. 
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TLS. Ill.—^Thomas v. Thomas, 233 Ill. 
App. 488—Shaffer v. Shaffer, 219 
Ill.App. 200—Balswic v. Balswic, 
179 IlLApp. 118. 

Statute h^d inapplicable 
Statute providing for allowances to 
wife pending a petition for divorce 
refers to that period of time inter¬ 
vening between commencement of ac¬ 
tion and rendition of final judgment 
by trial court, and does not authorize 
allowances to wife pending an appeal 
from a judgment granting husband a 
divorce. 

Ind.—^Ringenberg v. Ringenberg, 88 
N.B.2d 870, 110 Ind.App. 290. 

Pairmeut only for defense 

(1) A wife was not entitled to an 
allowance for solicitors’ fees for her 
appeal from dismissal of her divorce 
complaint, in view of statute provid¬ 
ing for payment of money only for 
defense pending an appeal. 

Ill.—^Bissekumer v. Bissekumer, 59 
N.B.2d 609, 826 IlLApp. 257. 

(2) Statute did not entitle wife to 
recover in circuit court amount ex¬ 
pended in filing a petition in supreme 
court for leave to appeal from deci¬ 
sion of appellate court, since such an 
application after termination of suit 
came too late. 

Ill.—^Barnett v. Barnett, 93 N.B.2d 
93, 341 IlLApp. 26. 

Appeal from void order 
Where divorce had been granted, 
wife was precluded from recovering 
additional attorney’s fees on appeal 
from void order purporting to modi¬ 
fy a portion of divorce decree. 

Ark.—Miller v. Miller, 190 S.W.2d 
991, 209 Ark. 505. 
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wife from a judgment granting him a divorce.^® So 
it has been held that an allowance is not proper 
where the purpose of the allowance is to pay for 
services rendered at the trial, and not to pay for 
services rendered on the appeal.^^ The husband’s 
misconduct during the trial of the cause is not a 
ground for an additional allowance to the wife of 
counsel fees and expenses on appeal.l'^-® 

According to some authority, a motion for an al¬ 
lowance pending the appeal may be allowed only 
prospectively,^7.io and an allowance will not be made 
for past services or expenses incurred in prosecuting 
or defending the appeal.^^-i® It has been held that 
the allowance for counsel fees and suit money to 
present the wife’s case on appeal cannot be made 
before an appeal has been taken,or after the time 
for taking an appeal has passed,^® and that where 
the wife had not asked for or obtained a decree for 


counsel fees in the trial court, she is not entitled to 
counsel fees pendente lite for resisting an appeal by 
her husband.!®-® 

The general rule as to the right of the wife to 
obtain an allowance for counsel fees and expenses 
for prosecuting or defending proceedings on appeal 
in divorce matters has been applied to various appel¬ 
late proceedings,!®-!® such as an appeal from an 
order for alimony,20 an order refusing to reduce 
alimony,2! an order granting or denying a request 
for counsel fees,®2 an order denying a motion for 
new trial,22.5 and an order refusing leave to file a 
bill for review.23 

Court in zohich application made; proceedings. 
There exist cases to the effect that an application 
for allowances to a wife to enable her to present 
her case on appeal may or should be made to the 
trial court,24 particularly when made prior to final 


Ark.—Strickland v. Strickland, 
97 S.W. 659, SO Ark. 461. 

19 C.J. p 233 note 4. 

Abatement or termination of allow¬ 
ance on death of party generally 
see infra § 226. 

17. N.T.—^Poillon v. Poillon, 78 N.T. 

S. 323, 75 App.Div. 536. 

17.5 Pa.—Rutherford v. Rutherford, 
32 A.2d 921, 152 Pa.Super. 517. 

17.10 Nev.—Blouin v. Blouin, 206 P. 
2d 608, 66 Nev. 137. 

Right of recovery for past services 
generally see supra § 216 b. 

17.15 Nev.—Caye v. Caye, 203 P.2d 
1013, 66 Nev. 78. 

N.T.—^Pord v. Ford, 25 N,T.S.2d 6, 261 
App.Div. 887, appeal denied 26 N. 

T. S.2d 894, 261 App.Div. 942. 

Prior payment 

Where wife had already met all of 
expenses of preparing record on ap¬ 
peal in divorce action and had met 
expense and attorney fees of filing 
her opening brief on merits, no al¬ 
lowances could be made for such 
items. 

Nev.—Blouin v. Blouin, 206 P.2d 608, 
66 Nev. 137. 

18. Mont.—Bordeaux v. Bordeaux, 
75 P. 359, 29 Mont. 478. 

19 O.J. p 233 note 96. 

19. Md.—McCann v. McCann, 173 A. 
7, 167 Md. 167. 

19.5 Miss.—^Ladner v. Ladner, 99 So. 
2d 599. 

19.10 D.C.—^Montgomery v. Mont¬ 
gomery, 153 F.2d 634, 80 U.S.App. 
D.C. 344. 

20. Colo.—Shapiro v. Shapiro, 175 P. 
2d 386, 115 Colo. 498. 

Fla.—Collins v. Collins, 13 So.2d 445, 
153 Fla. 10. 

IlL—Earle v. Earle, 75 IlLApp. 351. 


Md.—Gosnell v. Gosnell, 117 A.2d 
861. 208 Md. 179—Timanus v. Tlm- 
anus. 16 A.2d 918, 178 Md. 640. 
Minn.—^Potter v. Potter, 27 N.W.2d 
784, 224 Minn. 29—Wilcox v. Wil¬ 
cox, 24 N.W.2d 237, 222 Minn. 279 
—Starks v. Starks, 19 N.W.2d 741, 
220 Minn. 313. 

Miss.—Gresham v. Gresham, 21 So. 

2d 414, 198 Miss. 43. 

Wash.—Gallagher v. Gallagher, 118 
P. 4, 65 Wash. 310. 

tr]isn.coessfnl appeal 
Whether divorced wife is entitled 
to allowance of solicitor's fee for her 
counsel’s services on her unsuccess¬ 
ful appeal to increase amount of ali¬ 
mony awarded her is matter to bo de¬ 
termined by facts of particular case. 
Miss.—Pickering v. Pickering, 51 So. 
2d 740. 

IflCodlflcatloii. on. appeal 
Wife would be allowed only one 
hundred dollars as attorney fees on 
husband’s appeal from judgment of 
trial court after said judgment was 
modified on appeal so as to reduce 
award of trial court of support mon¬ 
ey. 

Minn.—^Krusemark v. Krusemark, 46 
N.W.2d 647, 232 Minn. 416. 

Allowance held improper 
Where appeal in proceedings with 
respect to alimony involved plain¬ 
tiff’s right to receive and retain a 
sum realized by receiver from a leg¬ 
acy bequeathed to defendant, appeal 
was arguable regardless of a stay of 
proceedings pending appeal, and al¬ 
lowance of an attorney’s fees for 
getting rid of stay on appeal was 
improper. 

N.T.—^Viall V. Viall, 33 N.Y.S.2d 975, 
263 App.Div. 548. 

21. N.Y.—Pox V. Fox, 188 N.B. 160, 
263 N.Y. 68. 
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22- Cal.—Ex parte Winter, 11 p. 630, 
70 C. 291. 

Kyne v. Kyne, 169 P.2d 272. 74 
C.A.2d 565. 

Idaho.—Largilliere v. Largilliere, 298 
P. 362, 50 Idaho 406. 

Stay of prior appeal 
Whore husband appealed from 
award to wife in divorce action for 
alimony and counsel fee, but appeal 
was stayed because husband failed 
to pay alimony and counsel fee. and 
husl)and then took two additional ap¬ 
peals, one from order allowing wife 
counsel fees to resist husband’s first 
appeal, and other from order reduc¬ 
ing accumulated amounts of alimony 
and counsel fee to judgment, wife 
was allowed five hundred dollars 
counsel fee to resist two additional 
appeals, over husband’s objection that 
wife, by her own act of staying him 
on first appeal, thwarted herself 
from receiving any money. 

N.Y.—Schneiderman v. Schneiderman, 
75 N.y.S.2d 660. 

22.5 Minn.—^Wilson v. Wilson, 38 N. 
W.2d 154, 229 Minn. 126. 

23. Ill.—Elzas V. Elzas, 55 N.E. 669, 
1X3 111. 160. 

19 C.J. p 233 note 2. 

24. Cal.—Graft v. Craft, 316 P.2d 
345, 49 C.2d 189. 

Smith V. Smith, 320 P.2d 100, 157 
C.A.2d 46. 

Colo.—Watson v. Watson, 310 P.2d 
554, 135 Colo. 296. 

Idaho.—Brashear v. Brashear, 228 P. 
2a 243, 71 Idaho 158-Enders v. 
Enders, 201 P. 714, 716, 34 Idaho 
381, 18 A.L.R. 1492. 

Ky.—Maynard v. Maynard, 251 S.W. 
2d 454—Morris v. Morris, 188 S.W. 
2d 95, 300 Ky. 169—Bobbitt v. Bob¬ 
bitt, 178 S.W.2d 986, 297 Ky. 28. 
W.Va.—Myers v. Myers, 35 S.E.2d 
847, 128 W.Va. 160—Thacker v. 
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judgment,25 and that the application may be made 
to the trial court even after the appeal has been 
entered.25 A reversal and remanding of the case 
does not affect the jurisdiction of the trial court to 
allow counsel fees for services in presenting the case 
on appeal.27 The application for such allowances 
may, however, be made and granted in the appellate 
court,28 and this notwithstanding a prior application 
to the trial court for such allowances has been de¬ 
nied ;22 and on vacating the decree of the trial 
court dismissing the wife's bill for divorce, the ap¬ 
pellate court may direct the payment of counsel fees 
and expenses necessarily incurred by the wife in 
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connection with the suit and appeal.28-5 

Usually where the application is not made until 
after the appeal is perfected, it should, in the absence 
of statute providing otherwise, be addressed to the 
appellate court,80 although this rule may be modified 
by stipulation where no hardship can result.8l The 
appellate court may refuse to make an allowance 
for counsel fees in presenting the wife's case on 
appeal where it is not necessary for the exercise of 
the appellate jurisdiction of the court,8i-5 and it may 
remand the cause with leave to make application for 
such allowance in the lower court.32 Where the 


Ferguson, 32 S.B.2d 47, 127 W.Va. 
177—Maxwell v. Maxwell, 67 S.E. 
379, 67 W.Va. 119, 27 L.R.A.,N.S.. 
712. 

3 C.J. p 1268 note 23 [f] <1)—19 C.J. 
p 233 note 6. 

Jurisdiction of trial court and appel¬ 
late court to allow legal expenses 
of appeal see supra § 203. 

Excuse 

Failure to comply with the statute 
requiring application to be made to 
lower court was not excused by at¬ 
torneys* belief that such application 
would be denied. 

Wis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

Objection held waived 

Ill.—Holmes v. Kammerman, 135 N. 

E.2d 162, 10 Ill.App.2d 460. 

Denial by appellate court 
Where a wife’s original applica¬ 
tion for payment of printing expens¬ 
es and compensation for services of 
counsel on appeal from Judgment in 
divorce action was denied by special 
term without prejudice to an applica¬ 
tion to appellate division, and appel¬ 
late division denied application on 
merits, printing expenses having been 
incurred and appeal having been 
argued, special term, on application 
for rehearing, reconsideration, and 
reargument of application, should 
have denied relief sought apart from 
untimeliness of rehearing applica¬ 
tion. 

N.Y.—Parkas v. Parkas, 33 N.Y.S.2d 
372, 263 App.Div. 367. 

25. Conn.—Morgan v. Morgan, 133 
A. 249ri04 Conn. 412. 

26. Colo.—^Watson v. Watson, 310 P. 
2d 554, 135 Colo. 296. 

Md.—Dicus V. Dicus, 101 A. 697, 131 
Md. 87. 

Mo.—Simms v. Simms, App., 253 S.W. 
2d 814. 

Jurisdiction, retained 
Appeal by defendant from Judg¬ 
ment awarding wife a divorce and 
alimony did not deprive trial court 
of Jurisdiction of allowance of fee 
for wife’s attorneys. 

Ky.—Maynard v. Maynard, 261 S.W. 
2d 454. 


27. Ill.—Harding v. Harding, 68 N*. 
E. 754, 206 Ill. 105. 

2a Ala.—Walling v. Walling, 45 So. 
2d 6, 253 Ala. 337. 

Fla.—Clark v. Clark, 20 So.2d 900, 
155 Fla. 574. 

Idaho.—^Brashear v. Brashear, 228 P. 
2d 243, 71 Idaho 158—Bedwell v. 
Bedwell, 195 P.2d 1001, 68 Idaho 
405. 

Mo.—McCoin v. McCoin, App., 218 S. 
W. 949. 

“Attorney’s fees and costs may be 
allowed on original application in 
this court when it is necessary to 
complete exercise of the appellate 
Jurisdiction, and considerations of 
Justice and public policy demand an 
opportunity for the wife to be rep¬ 
resented.” 

Idaho.—Richardson v. Richardson, 
236 P,2d 718, 721, 72 Idaho 19. 
Power 

In divorce action, supreme court, 
in exercise of its appellate Jurisdic¬ 
tion, has power to act on application 
for attorney's fees in matters pend¬ 
ing on error, although under ordi¬ 
nary circumstances, all of such mat¬ 
ters should be presented to trial 
court. 

Colo.—^Watson v. Watson, 310 P.2d 
554, 135 Colo. 296. 

lu case of extreme hardship, su¬ 
preme court can, after an opinion 
has been filed, and before remittitur 
has gone down, withdraw it and 
amend opinion to include award for 
reasonable attorneys’ fees for serv¬ 
ices on appeal; but such practice 
should be used sparingly because of 
its tendency to interfere with final¬ 
ity of litigation. 

Wash.—Best v. Best, 298 P.2d 855, 49 
Wash.2d 128. 

29. Mo.—McCoin v. McCoin, App., 
218 S.W. 949. 

29.5 Mich.—^Lund v. Lund, 13 N.W. 
2d 863, 308 Mich. 395. 

30. Fla.—Horn v. Horn, 73 So.2d 
905. 

Or.—Thomsen v. Thomsen, 276 P. 
673, 128 Or. 622. 

3 C.J. p 1268 note 23 [f] <2)—19 C.J. 
I p 233 note 8. 


Wheix necessary to complete Jnrisdleu 
tion 

Under applicable constitutional 
provisions it has been held that an 
allowance for expenses and counsel 
fees on appeal may be made on ap¬ 
plication to the appellate court when 
such allowance is necessary to the 
complete exercise of such appellate 
court’s Jurisdiction. 

Idaho.—McHan v. McHan, 80 P.2d 29, 
59 Idaho 41. 

31. Cal.—^Newlands v. Los Angeles 
Super. Ct, 164 P. 829, 171 C. 741. 

31.5 Idaho.—^Brashear v. Brashear, 
228 P.2d 243, 71 Idaho 168. 

Ability to pay costs 
Where wife, appealing from decree 
granting husband divorce, filed mo¬ 
tion for support money, costs of ap¬ 
peal, and attorney's fees on day be¬ 
fore time set for oral argument of 
case on merits after perfection of 
appeal and filing of record and briefs 
and stated in affidavit supporting 
motion that she was able to borrow 
money required to pay for transcript, 
brief, and attorney's fee on appeal, 
which her counsel argued on merits, 
motion must be denied, as wife hav¬ 
ing been able to prosecute appeal 
without writ from supreme court, 
such a writ is not necessary for ex¬ 
ercise of appellate Jurisdiction of su¬ 
preme court. 

Idaho.—^Finnegan v. Finnegan, 286 P. 
2d 488, 76 Idaho 500. 

32. Ky.—Sharp v. Sharp, 194 S.W.2d 
835, 302 Ky. 426. 

Va.—Craig v. Craig, 80 S.E. 507, 115 
Va. 764. 

19 C.J. p 233 note 7 [a]. 

Additional expense money 

In view of fact that matter was to 
be referred back to trial court, which 
had Jurisdiction to make adequate 
allowance to wife for all expenses In¬ 
curred, court of appeals, after grant¬ 
ing wife's motion to dismiss hus¬ 
band's appeal from order allowing 
expense money to wife pendente lite, 
would overrule wife's motion for an 
allowance of additional expense mon¬ 
ey incurred in resisting husband’s ap- 
peaL 
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appellate court does not pass on the question of 
counsel fees it has been held that allowance for 
such fees may be made by a lower court after re¬ 
mittitur .3 3 

Requiring security. A husband may be ordered 
to deposit a sufficient sum in court to cover an al¬ 
lowance awarded the wife for suit money and coun¬ 
sel fees on appeal.^^ 

Revoking order of allowance. An order requir¬ 
ing a husband to pay his wife’s expenses and coun¬ 
sel fees in the appellate court may be revoked when 
the necessity for such order has passed.^® 

§ 222* Inquiry into Merits and Matters Es¬ 
sential to Allowance 

a. In general 

b. Prima facie case 

c. Marriage and separation 

d. Financial circumstances of parties; 

wife’s necessity 

e. Husband’s ability 

f. Wife’s good faith and probable success 

g. Misconduct of wife 

a. In Greneral 

The court need not Inquire Into the merits of a di- 
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vorce action before making allowances for counsel fees 
and expenses; but such allowances may be made only 
after a showing of matters essential thereto. 

As a general rule, the merits of the main divorce 
proceeding are not involved in the consideration of a 
petition for suit money,35.50 and the court may allow 
a wife, whether plaintiff or defendant, counsel fees 
and expenses, without inquiring into the merits of 
the action.36 Allowance of counsel fees and expens¬ 
es can be made only after a showing of matters es¬ 
sential to such allowance.37 Unless otherwise pro¬ 
vided by statute, it is not a prerequisite to the al¬ 
lowance of attorney’s fees to the wife that a divorce 
be granted to one or the other of the parties.37.5 

b. Prima Facie Case 

In a divorce action, it Is a condition to granting of an 
allowance in favor of the wife for expenses of suit and 
counsel fees that she show a prima facie case consisting 
of a meritorious cause of action or defense. 

Since the merits of the action are not involved in 
the making of an allowance to the wife for counsel 
fees and expenses, see supra subdivision a of this 
section, the court may make such allowance without 
making inquiry further than to ascertain that she 
has a prima facie case,38 showing a meritorious 


Ohio.—^Abdul v. Abdul, App., 134 N. 
• E.2d 156. 

33. N.J.—Sobel v, Sobel, 135 A. 893, 
100 N.J.Eq. 632. 

Court of ohanoery in New Jersey 
has been held under the text rule 
to have jurisdiction to make allow¬ 
ance for counsel fees where the ques¬ 
tion has not been passed on by the 
court of errors and appeals. 

N.J.—Sobel V. Sobel, 134 A. 180, 09 
N.J.Eq. 707, aillrmed 135 A. 893, 100 
N,J.Bq. 632. 

34. U.S.—^Leak v. Leak, Alaska, 166 
F. 474, 84 C.C.A. 284. 

35. Idaho.—Bcdke v. Bedke, 65 P. 
2 d 1029, 67 Idaho 443. 

Modification or vacation of allowance 
generally see infra § 225. 

Oil hushaiLd’s compliance 

Order of lower court in divorce ac¬ 
tion requiring husband to pay wife's 
attorney’s fees and costs on appeal, 
although proper when made, will be 
revoked where its necessity has dis¬ 
appeared due to payments made by 
husband in response to writ from ap¬ 
pellate court. 

Idaho.—^Bedke v. Bedke, supra. 

35.50 Pa.—^Brady v. Brady, 79 A.2d 
803, 168 Pa.Super. 638. 

Affidavits 

Merits of case are not to be preju¬ 
diced or determined on affidavits pre¬ 
sented on motion for counsel fees. 


N.Y.—Shuart v. Shuart, 61 N.Y.S.2d 
359, 183 Misc. 270. 

36. Md.—Frank v. Frank, 113 A.2d 
411, 207 Md. 124—-Dougherty v. 
Dougherty, 56 A.2d 787, 189 Md. 
316, 2 AL.R.2d 303—Spellman v. 
Spellman, 182 A. 342, 169 Md. 700— 
Dalger v. Daigor, 140 A. 717, 154 
Md. 501. 

Mo.—^Brinker v. Brinker, 227 S.W.2d 
724, 300 Mo. 212. 

Price V. Price. App., 281 S.W.2d 
307—^Downing v. Downing, App., 
279 S.W.2d 538—Gregg v. Gregg, 
App., 272 S.W.2d 865. 

N.Y.—Solomon v. Solomon, 4 N.T.S. 
2d 205. 254 App.Div. 769—Stillman 
V. Stillman. 192 N.Y.S. 360, 199 App. 
Div. 735. 

Santora v. Santora, 65 N.Y.S,2d 
294, affirmed 56 N.Y.S.2d 539, 269 
App.Div, 859, 

Ohio.—Wilson v. Wilson, App., 68 N. 
E.2d 149. 

Pa.—Siegfried v. Siegfried, 28 Pa. 
Dist, 469, 11 Berks Co. 57, 32 York 
Leg.Rec. 178. 

Cillo V. Cillo, 29 Northumb.Leg, 
J. 57. 

S.C.—Poliakoff v. Poliakoff, 70 S.B.2d 
626. 221 S.a 391. 

19 C.J. p 234 note 31. 

Answer In abatement 
In a hearing on wife’s application 
for attorney fees, merits of petition 
for divorce and answer in abatement 
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were not bi^fore court, and matters 

pertaining thereto were inadmissible. 

tnd.—Pry v. Pry, 75 N.B.2d 909, 225 
Ind. 458. 

37. Ala.—Boll v. Bell, 108 So. 376, 
214 Ala. 573, 45 A.L.R. 935. 

N.C.—Branon v. Branon, 100 S.E.2d 
209, 247 N.C. 77. 

19 C.J. p 227 note 15 [b]. 

Beoord held not to show impropriety 
of oUowanoe 

Kan.—Matlock v. Matlock, 323 P.2d 
616, 182 Kan. 631. 

37.5 Iowa.—Sido v. Sido, 48 N.W.2d 
799, 242 Iowa 960. 

38. Ala.—^Bx parte Phillips, 22 So. 
2d on, 247 Ala. 94—Corpus Juris 
Secundum cited in Ex parte Austin, 
16 So.2d 710, 713, 245 Ala. 22—Man- 
cll v. Mancil, 199 So. 810, 240 Ala. 
404. 

Ill.—Jenkins v. Jenkins, 91 Ill. 167. 

N.J.—(jlacken v. Glacken, 28 A.2d 
213. 132 N.J.BQ. 304. 

N.Y.—Algazy v. Algazy, 129 N.Y.S. 
2d 204. 

S.C.—Poliakoff V. Poliakoff, 70 S.E.2d 
625, 221 S.C. 391—Corpus Juris 
Secundum cited in Jeffords v. Jef¬ 
fords, 68 S.B.2d 731, 733, 216 S.a 
451. 

19 C.J. p 234 note 32. 

Action for separation 
Where affidavits in wife’s action 

for separation established a prima 
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cause of action,39 or defense,40 with some proba¬ 
bility of succeeding in her suit, as discussed infra 
subdivision f of this section. In an action by the 
husband, if the wife denies his allegations, counsel 
fees are properly allowed,4l and the fact that the 
husband submits affidavits in support of his allega¬ 
tions does not affect the right of the court to allow 
counsel fees,42 unless the case so made by the hus¬ 
band is cogent and convincing to the last degree.43 

On the other hand, a prima facie case of good 
faith on the part of the wife is not shown where the 
wife has not interposed a demurrer, plea, or answer 
to the husband’s bill of complaint43.5 Also, if it 
appears that the wife’s denial is not made in good 
faith but is merely sham and for the purpose of 
protracting the period during which the husband 
may be compelled to support her, the application 
for suit money will be denied.43.io 

Where defendant wife failed to make a specific 
verified denial of verified charges of misconduct it 
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was held that her countercharges of adultery against 
her husband met the requirement of satisfying the 
court that there was reasonable ground to believe 
that she had a meritorious defense.44 According to 
other authority, however, if the wife merely demurs 
to the petition of her husband charging her with 
misconduct, and files a cross bill alleging other 
grounds of misconduct on the part of her husband, 
she is not entitled to suit money, since a divorce de¬ 
cree is not warranted where both parties are guilty 
of misconduct ;44.5 been held thfit a wife 

is not entitled to counsel fees in the absence of de¬ 
nial of the charges in the husband’s counterclaim - 
and statement of intent to defend against them.45 
Where the wife’s complaint fails to state a cause 
of action, no allowance for counsel fees can be made 
in her favor ;4 3 but the fact that a demurrer to the 
complaint for lack of certainty has been sustained, 
with leave to amend, does not preclude the allow¬ 
ance of attorney’s fees.46.6 


facie case, she was entitled to allow¬ 
ance for counsel fees. 

N.T.—^Lebeaux v. Lebeaux, 44 N.T.S. 

2d 387, 266 App.Div. 982—Shaw v. 

Shaw, 44 N.T.S.2d 367, 266 App.Div. 

983. 

In BUssoarl 

(1) Wife suinff for divorce need 
not make out prima facie case on 
merits of suit before court is author¬ 
ized to make pendente lite allow¬ 
ances. 

Mo.—^Downing v. Downing, App., 279 

S.W.2d 538. 

(2) Accordingly, fact that wife 
failed to show prima facie in divorce 
suit that she was the injured and 
innocent party does not require de¬ 
nial of wife's motion for attorneys' 
fees. 

Mo.—Gregg v. Gregg, App,, 272 S.W. 

2d 856. 

(3) An earlier case, criticized in 
Downing v. Downing, supra, as 
stating too broad a rule, held that 
in order to obtain allowance of at¬ 
torney's foes wife must present pri¬ 
ma facie case by her pleading and 
proof, that is, prima facie proof of 
marriage and merits pleaded. 

Mo.—Hill V. Hill, App., 236 S.W.2d 

394. 

(4) In divorce action, where for¬ 
eign decree was pleaded as defense, 
but legality of decree was properly 
denied and disputed by plaintiff's re¬ 
ply and proof at hearing on plaintiff’s 
motion for temporary alimony and 
attorney’s fees, previous decree 
pleaded by defendant remained but a 
defense, like any other defense con¬ 
troverted by pleadings and proofs, 
against which plaintiff should be per¬ 
mitted to defend, and validity of 
which was to be determined In trial 


of case on its merits, and under such 
circumstances, trial court. In its dis¬ 
cretion, was authorized to make al¬ 
lowances to plaintiff for attorney’s 
fees and to decline to determine issue 
as to validity of prior divorce de¬ 
cree. 

Mo.—^Hill V. Hill, supra. 

39. N.Y.—Solomon v. Solomon, 26 N. 
Y.Super. 669, 28 How.Pr, 218. 

S.C.—Poliakoff v. Poliakoff, 70 S.B.2d 
626, 221 S,C. 391. 

19 C.J. p 234 note 32. 

40. Ala.—^Bx parte Phillips, 22 So. 
2d 611, 247 Ala. 94. 

N.Y.—Stillman v. Stillman, 192 N.Y. 
S. 360, 199 App.Div. 736. 

Santoro v. Santoro, 56 N.Y.S.2d 
294, affirmed 66 N.Y.S.2d 539, 269 
App.Div. 859, 

Defense of coimivance 
Court is not required to decide 
merits of controversy in determining 
whether defense of connivance inter¬ 
posed in action for divorce on ground 
of adultery is meritorious, with re¬ 
spect to defendant’s right to counsel 
fees, but it is enough if defendant 
presents a case from which it may 
be inferred that she has a substantial 
defense. 

N.Y.—Santoro v. Santoro, supra. 
Counterolalm 

In husband’s action for separation 
on ground of abandonment, allega¬ 
tions of wife’s counterclaim for sepa¬ 
ration on ground of cruel treatment 
and affidavits that she was compelled 
to seek refuge at her mother’s home 
because of unwarranted assault on 
her by plaintiff and undenied fact 
that wife was forcibly evicted from 
parties' appartment warranted infer¬ 
ence that she had substantial defense 
to action, so as to entitle her to 
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counsel fee, even though she did 
not make sufficient showing of rea¬ 
sonable probability of success in her 
counterclaim. 

N.Y.—^Luizza v. Luizza, 115 N.y.S.2d 
313, affirmed 113 N.Y.S.2d 461, 279 
App.Div. 1085. 

41. Flo.—Simmons v. Simmons, 165 
So. 45, 122 Fla. 325. 

N.J.—^Friederich v. Friederich, 70 A. 
2d 177, 6 N.J.Super. 102. 

Pitel V. Pitel, 107 A. 145, 90 N.J. 
Bq. 366. 

N.Y.—^Blsenbrock v. Bisenbrock, 176 
N.Y.S. 67, 187 App.Div. 85. 

N.C.—^Barrow v. Barrow, 14 S.B.2d 
614, 219 N.C. 644. 

S.C.—Poliakoff v. Poliakoff, 70 S.B.2d 
625, 221 S.C. 391. 

19 C.J. p 234 note 35. 

42. N.Y.—^Bisenbrock v. Bisenbrock, 
175 N.Y.S. 67, 187 App.Div. 85. 

19 C.J. p 234 note 36. 

43. N.Y.—Bisenbrock v. Bisenbrock, 
supra. 

Case held not cogent and convinc¬ 
ing within text rule. 

N.Y.—^Bisenbrock v. Bisenbrock, su¬ 
pra. 

43.5 Ala.—^Ex parte Phillips, 22 So. 
2d 611, 247 Ala. 94. 

43.10 S.C.—^Poliakoff v. Poliakoff, 
70 S.B.2d 625, 221 S.C. 391. 

44. N.Y.—Stillman v. Stillman, 192 
N.Y.S. 360, 199 App.Div. 735. 

44b5 Ala.—Ex parte Lewis, 53 So. 2d 
328, 255 Ala. 650. 

45. N.Y.—Gronbach v. Gronbach, 
218 N.Y.S. 643, 218 App.Div. 848. 

46. Colo.—Oates v. Oates, 210 P. 
326, 72 Colo. 196. 

46.5 Cal.—Heller v. Heller, 199 P. 
2d 44, 88 C.A.2d 603. 
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On appeal by the wife from a judgment granting 
a divorce to her husband, she must, before being en¬ 
titled to counsel fees to perfect her appeal, show 
that some prejudicial error has been committed 
and suit money will not be allowed if the appeal is 
obviously without merit, although suit money has 
been held to be properly awarded where it did not 
appear that the appeal in question was altogether 
devoid of merit.^^ In this respect, it has been held 
that a motion for allowances will not be denied by 
the appellate court on the ground that the appeal, if 
taken, would be without merit and frivolous where 
the record is not before the court.^^-5 

The wife must also show a necessity for the ex¬ 
penses incurred or to be incurred and for the serv¬ 
ices of counsel,50 and that she is unable to pay 
them, see infra subdivision d of this section. Where 
a wife fails to make any showing as to the debt 
which she has incurred or paid for counsel fees or 
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the value of attorney’s services it has been held 
that the court is warranted in assuming that she 
has abandoned her application for an allowance for 
counsel fees.51 

c. Marriage and Separation 

The right to an allowance of counsel fees and ex¬ 
penses in an action for divorce ordinarily is dependent 
on the existence of the marriage relation between the 
parties, and where it appears that the marriage is in- 
valid, no such allowance will be made unless authorized 
by statute. 

Ordinarily, the right to an allowance of attorney’s 
fees in an action for divorce is dependent on the 
existence of the marriage relation between the par- 
ties.51-50 The rule that the court will not inquire 
into the merits of an action before awarding counsel 
fees and suit money, see supra subdivision a of this 
section, is subject to the exception that a valid mar¬ 
riage must ordinarily be shown to the satisfaction 
of the court,52 and where it appears that the mar- 


47- N.Y.—Gansz v. Gansz, 69 N.T. 
S. 955. 

Necessity of good faith in taking of 
appeal In order to permit allowance 
of expenses see supra § 221 h. 

48. Conn.—Bielan v. Bielan, 62 A.2d 
664, 135 Conn. 163, 9 A.L.R.2d 1019. 

Fla.—Schuberth v. Schuberth, 62 So. 
2d 332—Grizzard v. Grlzzard, 200 
So. 209, 146 Fla. 17. 

Wis.—Von Trott v. Von Trott, 94 N. 

W. 79S, 118 Wis. 30. 

19 C.J. p 234 note 38. 

49. Mo.—^Rosenfeld v. Rosenfeld, 63 
Mo.App. 411. 

49.5 Nev.—^Afriat v. Afriat, 117 P. 
2d 83, 61 Nev. 321—Cunningham v. 
Cunningham, 105 P.2d 398, 60 Nev. 
191. 

50. N.Y.—^Lake v. Lake, 87 N.E. 87, 
194 N.T. 179. 

19 C.J. p 234 note 39. 

51- La.—^Arnold v. Arnold, 172 So, 
172, 186 La. 323. 

51.50 Cal.—Reeves v. Reeves, 209 P. 

2d 937, 34 C.2d 355. 

Neb.—Timmerman v. Timmerman, 81 
N.W.2d 135, 163 Neb. 704. 

Divorce as predicated on existence 
of valid marriage which it operates 
to dissolve see supra § 1. 
JarisdictiozLal prerequisite 

Existence of marriage is a juris¬ 
dictional prerequisite for right of 
court to order payment of counsel 
fees in an action for divorce and in¬ 
validity of marriage may be shown 
at any time. 

Cal.—Dietrich v. Dietrich, 261 P.2d 
269, 41 C.2d 497, certiorari denied 
74 S.Ct. 378, 346 U.S. 938, 98 L. 
Ed. 426—Colbert v. Colbert, 169 P. 
2d 633, 28 C.2d 276. 

Hinson v. Hinson, 224 P.2d 405, 
lUO CA.2d 746. 


52. Ala.—Ex parte Gurganus, 37 
So,2d 591, 251 Ala. 361—Ex parte 
Wood, 110 So. 409, 215 Ala. 280. 

Cal.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389. 

Ga.—Reed v. Reed, 43 S.E.2d 539, 202 
Ga. 508—Wise v. Wise, 122 S.E. 210, 
167 Ga. 814. 

Iowa.—^Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 

Md.—Winchester v. Winchester, 113 
A, 584, 138 Md, 95, 14 A.L.R. 609. 
Mo.—^Downing v. Downing, App., 279 
S.W.2d 638—Franklin v. Franklin, 
App., 273 S.W.2d 737, reversed on 
other grounds 283 S.W.2d 483, 366 
Mo. 442—^Hanna v. Hanna, 32 S.W. 
2d 125, 224 Mo.App. 1142. 

N.Y.—Harris v. Harris, 110 N.Y.S. 
2d 824, 279 App.Div. 542—Kram- 
rath v. Kramrath, 247 N.Y.S. 493, 
231 App.Div. 533—Gould v. Could, 
194 N.Y.S. 122, 201 App.Div. 127. 

Card V. Card, 12 N.Y.S.2d 246, 
171 Misc. 217—Heafey v. Heafey, 
254 N.Y.S. 83, 142 Misc. 147—Dum- 
profl! V. Dumproff, 244 N.Y.S. 597, 
138 Misc. 298. 

Popleos V. Poplces, 89 N.Y.S.2d 
31. 

Ohio.—^Wilson v. Wilson, App., 08 N. 
E.2d 149. 

Tex.—Locke v, Locke, Civ.App., 143 
S.W.2d 637. 

Wash,—Haakensen v, Coldiron, 70 P. 

2d 294, 190 Wash. 627. 

19 C.J. p 235 note 42. 

SufloiekLcy of proof 

(1) To authorize order requiring 
husband to pay wife money necessary 
to enable her to prosecute or defend 
pending divorce action, there must 
be proof that parties are husband 
and wife, but required degree of such 
proof is not as high as on trial of 
principal suit. 


Cal.—Gromeeko v. Gromeeko, 242 P. 
2d 41, 110 C.A.2d 117. 

(2) Where marriage relation is 
alleged by petitioner and denied by 
respondent, at preliminary hearing 
on petitioner's motion for counsel 
fees, petitioner must adduce prima 
facie evidence of alleged marriage 
otherwise court would have no juris¬ 
diction to enter order requiring re¬ 
spondent to pay an allowance for 
support of petitioner and counsel and 
witness fees, but petitioner is not 
required to prove existence of alleged 
marriage with degree of certainty 
called for when case is before trial 
court for final determination on mer¬ 
its. 

R.I.—Alvernes v. Alvernes, 66 A.2d 
373, 75 R.I. 325, 11 A.L.R.2d 1036. 

(3) Evidence of ceremonial mar¬ 
riage followed by assumption of mar¬ 
ital ri‘lations is ordinarily sufficient 
proof of fact of marriage to sustain 
award of attorneys’ fees and extend¬ 
ed inquiry into close questions as to 
validity of marriage will not be al¬ 
lowed in such preliminary proceed¬ 
ings. 

Cal.—Dl«‘trlch v. Dietrich, 261 P.2d 
269, 41 C.2d 497, certiorari denied 
74 KS.Ct. 378, 346 U.S. 938, 98 L.Bd. 
426. 

(4) Whore parties admit a mar¬ 
riage ceremony was performed be¬ 
tween them, followed by cohabitation 
of twenty-two years, a prima facie 
case of a valid marriage is establish¬ 
ed Hufiiciont for allowance of suit 
money. 

Mo.—Franklin v. Franklin, App., 273 
S.W.2d 737, reversed on other 
grounds 283 S.W.2d 483, 365 Mo. 
442. 

(5) Where husband alleges mar¬ 
riage was invalid, but offers no evi- 
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riage of the parties is invalid, recovery of expenses 
of suit in an action for divorce is barred.52.5 

Where a wife has procured a divorce in another 
state, she cannot, it seems, ask for counsel fees in 
a suit by her for divorce alleging the invalidity of 
the foreign decree of divorce ;53 and except as 
otherwise provided by statute,52.5 no such fees may 
be allowed where it appears that a valid foreign de- 
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cree of divorce has been procured by the husband 
of one suing for divorce.54 Moreover, an allow¬ 
ance for such fees has been refused pending de¬ 
termination of the validity of the prior foreign de¬ 
cree which has been set up.®5 

It has been held, however, that in case of doubt 
as to the validity of the foreign decree counsel fees 
should be allowed plaintiff®®*® subject to stay of pay- 


dence in proof of allegation, wife is 
entitled to temporary alimony and 
suit money. 

Mo.—^Franklin v. Franklin, supra. 

(6) Where petitioner alleges and 
respondent denies marriage between 
them, petitioner’s sworn petition al¬ 
leging marriage is not substantial 
evidence making out a reasonably 
plain case of existence of alleged 
marriage in view of denial by re¬ 
spondent. 

RI.—^Alvernes v. Alvernes, 66 A.2d 
372, 76 R.I. 325, 11 A.L.R.2d 1036. 

(7) Evidence ofCered by husband 
to show that marriage was invalid 
because foreign decree dissolving 
prior marriage of wife was invalid 
is properly excluded. 

Cal.—Dietrich v. Dietrich, supra. 

(8) Where petitioner alleged and 
respondent denied alleged marriage, 
on hearing of petitioner’s motion for 
counsel and witness fees, trial jus¬ 
tice should permit respondent to 
cross-examine petitioner within rea¬ 
sonable limits with respect to al¬ 
leged marriage instead of refusing to 
allow any such testimony, particular¬ 
ly where petitioner relied on a com¬ 
mon-law marriage although petition 
alleged marriage on a certain day. 
R.I.—^Alvemos v. Alvernes, supra. 

Common-law marriage 
An award for alimony pendente 
lite, counsel fees, and costs may be 
made in a divorce proceeding to a 
wife who relics oxx a common-law 
marriage, existence of which is de¬ 
nied by husband, where testimony 
convinces court that a marriage rela¬ 
tionship had in fact been assumed by 
parties. 

Pa.—Black v. Black, 71 Pa.Dist. & 
Co. 591. 

Xn Florida 

(1) Text rule generally has been 
followed. 

Fla.—^Davis v. Davis, IOC So. 614, 143 
Fla. 282-—Vinson v. Vinson, 190 
So. 454, 461, 139 Fla. 146—Carson 
V. Oldfield, 127 So. 851, 99 Fla. 863. 

(2) No allowance for attorney’s 
fees may be considered in divorce 
action instituted by an alleged com¬ 
mon-law wife until existence of a 
marriage has been established. 

Fla.—^Jordan v. Jordan, 89 So.2d 22. 

(3) Where a common-law mar¬ 
riage is alleged in a divorce suit and 


defendant denies marriage and facts 
alleged to establish such marriage, 
chancellor should defer passing on 
application for attorneys’ fees until 
final hearing unless exigencies of 
particular case in equity and good 
conscience require immediate action 
on such application, in which case, 
chancellor should sever issues and 
before hearing plaintiff on her ap¬ 
plication for attorneys* fees, he 
should determine conclusively wheth¬ 
er a common-law marriage actually 
exists. 

Fla.—Fincher v. Fincher. 55 So.2d 

800. 

(4) Where a ceremonial marriage 
is alleged in a divorce suit, plaintiff 
wife should make at least a prima 
facie showing of existence of mar¬ 
riage relationship before being heard 
on her application for attorneys’ fees 
since existence of a valid marriage is 
only basis for an order awarding suit 
money or counsel fees pendente lite. 
Fla.—^Fincher v. Fincher, supra. 

(5) The Florida case of Frohock v. 
Frohock, 117 Fla. 603, 168 So. 106, to 
the extent that it authorized an al¬ 
lowance of attorney’s fees in the 
absence of an existing marriage re¬ 
lation between the parties, has been 
expressly overruled. 

Fla.—^Vinson v. Vinson, supra. 

(6) It has been held, however, in 
suit for divorce on ground that de¬ 
fendant husband had a wife living at 
time of marriage, where it appeared 
that parties had a child, that denial 
of temporary alimony and counsel 
fees merely because of ground on 
which suit was based was error. 
Fla.—Todd v. Todd, 9 So.2d 279, 151 

Fla. 134. 

Admission, as to invalidity 

In wife’s action for divorce where 
husband cross petitioned specifically 
denying validity of marriage and wife 
admitted invalidity of marriage, at¬ 
torney’s fees could not be allowed to 
wife. 

Neb.—Timmerman v. Timmerman, 81 

N.W.2d 135, 163 Neb. 704. 

52.5 Ga.—^Barnett v. Barnett, 13 S. 

E.2d 19, 191 Ga. 501. 

N.Y.—Sophian v. Sophian, 108 N.T.S. 

2d 185, 279 App.Div. 651. 

Cross V. Cross, 30 N.Y.S.2d 533, 

177 Mlsc. 347. 

Sorrentino v. Sorrentino, 106 N. 

Y.S.2d 328. 


Ohio.—Basils v. Basils, 93 N.E.2d 564, 
86 Ohio App. 535. 

55. N.Y.—Ober v. Ober, 7 N.Y.S. 
843, 54 Hun 639. 

53.5 N.Y.—Harris v. Harris. 110 N. 
Y.S.2d 824, 279 App.Div. 542. 

54. Cal.—Hinson v. Hinson, 224 P. 
2d 405, 100 C.A.2d 746. 

Ill.—Feingold v. Feingold, 177 N.E. 

881, 345 Ill. 203. 

Fraud on court; extortion 

In a particular case requiring ap¬ 
plication of the text rule, it was 
held that the former wife in filing a 
bill for divorce without disclosure 
of the facts perpetrated a fraud on 
the court and that the evidence was 
ample to sustain a charge that she 
combined with her counsel to extort 
money from defendant by using the 
machinery of the court wrongfully to 
obtain money from him under guise 
of counsel fees. 

Ill.—^Feingold v. Feingold, supra. 
Recovery of fees paid 

(1) Where counsel fees were bar¬ 
red under the text rule, payment of 
such fees by the former husband un¬ 
der process and order unlawfully 
obtained by the former wife has been 
held not to amount to a waiver of 
his right to recover the money so 
paid. 

Ill.—^Feingold v. Feingold, supra. 

(2) Refunding allowance paid see 
infra § 227. 

55. N.Y.—Card v. Card, 12 N.Y.S.2d 
246, 171 Misc. 217. 

55.5 N.Y.—Canty v. Canty, 123 N.Y. 
S.2d 545. 

Principal issue 

In suit by wife for divorce a meiisa 
et thoro alleging desertion and big¬ 
amy, trial judge did not abuse his 
discretion in granting wife counsel 
fees on her petition therefor with¬ 
out considering whether, as contend¬ 
ed by husband, parties had not been 
married on date when divorce com¬ 
plaint was filed, since to have decid¬ 
ed principal issue as to validity of 
Nevada divorce decree in collateral 
proceeding on wife’s petition for 
counsel fees would have deprived 
both parties of their common right 
to decision of their controversy only 
after as full a hearing as possible of 
evidence. 

Pa.—Brady v. Brady, 79 A.2d 803, 168 
Pa.Super. 538. 
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ment for a specified time to determine the validity 
of such decree.56 So, where the action in which a 
wife seeks divorce and an allowance of attorney’s 
fees was instituted prior to the rendition of the 
decree in the foreign action, and the validity of the 
foreign decree is then challenged, attorney’s fees 
may be allowed.®®-® In an action by the husband for 
a divorce, counsel fees have been allowed, notwith¬ 
standing the wife denied the existence of the mar¬ 
riage on account of a foreign divorce obtained by 
her.®7 It has also been held that a divorced wife is 
entitled to an allowance for attorney’s fees expended 
in a suit by her to enforce the payment of alimony 
awarded her by the divorce decree,®® and where a 
wife has obtained an ex parte divorce decree against 
the husband in one state, she may procure an al¬ 
lowance of counsel fees in another state recogniz¬ 
ing the validity of the decree in an action to obtain 
custody of a child, alimony, support, expenses, and 
fees-®®*® 
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The fact that the wife secured a divorce in another 
state will not affect the authority of the court to 
award counsel fees to her in an action by the hus¬ 
band for a divorce, where her divorce is not recog¬ 
nized by the court.®® Where one of the issues be¬ 
tween the parties is the validity of their marriage, it 
has been held that the wife is entitled to an allow¬ 
ance for attorney’s fees to contest such issue to its 
finality.®® The fact that the marriage of the parties 
is held to be null and void has been held not to pre¬ 
clude allowance of counsel fees under applicable 
statutory provisions in an action for divorce.®! 

An allowance for counsel fees or expenses is not 
dependent on the fact that the wife is living away 
from the husband’s home,®2 but may be made where 
it appears that she is living at his home and is ade¬ 
quately supported,®® and particularly where marital 
relations between the parties have ceased,®^ On the 
other hand, the mere fact that a wife has separated 
from her husband has been held not to preclude an 


56. N.T.—Kramrath v. Kramrath, 
247 N.Y-S. 493, 231 App.Div. 533. 

56.5 Cal.—^Baldwin v. Baldwin, 170 
P.2d 670, 23 C.2d 406. 

Ottineer v. Ottinger, 296 P.2d 
347, 141 C-A.2d 220. 

57. N-T.—Klosner v. Klosner, 149 
N.T-S.2d 47, 1 A.D.2d 204*—Marinel- 
11 V. Mavinelll, 117 N.Y.S.2d 100, 
280 App.Div. 997—Marcus v. Mar¬ 
cus, 81 N.Y.S.2d 149, 274 App.Div. 
805. 

Starkweather v. Starkweather, 29 
Hun 488. 

19 C-J. p 235 note 43. 

Theory imderlying rule is that 
since husband regards foreign de¬ 
cree to be a nullity, he thereby af¬ 
firms existence of marital relation 
and must thereby pay his wife’s at¬ 
torney to defend action based on that 
very relation. 

N.Y.—Rudy V. Rudy, 119 N.Y.S.2d 
706. 

58. IlL—Czarra v. Czarra, 128 111. 
App. 430, 433. 

Bas Wis.—Pollock V. Pollock, 77 N. 
W.2d 485, 273 Wis. 233. 

59. N.Y.—Dean v. Dean, 96 N.Y.S. 
472, 48 Misc. 149. 

80. Cal.—^Dietrich v. Dietrich, 261 P. 
2d 269, 41 C.2d 497, certiorari de¬ 
nied 74 S.Ct 378, 346 U.S. 938, 98 
L,.Bd. 426. 

Ga.—Chapman v. Chapman, 133 S.E. 
875, 162 Ga. 358. 

Ceremony prior to final decree 
Where husband opposed wife’s mo¬ 
tion for alimony and counsel fee in 
her separation action on ground that 
mjkTriage was void because religious 


marriage ceremony was performed 
after entry of an interlocutory de¬ 
cree annulling husband’s prior mar¬ 
riage to another woman but before 
entry of final judgment therein, 
wife’s motion was granted where 
parties lived together as husband and 
wife for nearly nine years before 
wife learned of alleged invalidity of 
her marriage. 

N.Y.—^Hershenov v. Hershenov, 55 N. 
Y.S,2d 47. 

61. D.C.—Friedenwald v. Frioden- 
wald, 16 P.2d 509, 67 App.D.C. 13, 
certiorari denied 47 S.Ct. 476, 273 
U.S. 763, 71 L..Ed. 879. 

Ground for divorce 
Where Innocent wife instituted di¬ 
vorce action and putative husband 
counterclaimed on ground of invalid¬ 
ity of marriage because of existence 
of prior living spouse, n(‘cessitous 
wife was entitled to recover from 
husband having ability to pay reason¬ 
able attorney’s fees for services of 
her attorney to date of final decree, 
where statute makes existence of a 
husband or wife living at time of 
marriage a ground for divorce. 

Fla.—Young v. Young, 97 So.2d 470. 

62. N.Y.—Bruggemann v. Bruggo- 
mann, 182 N.Y.S. 87, 191 App.Div. 
689. 

19 C.J. p 235 note 45. 

“Xiivlng together as husband o&d 
wife” 

With respect to right of court to 
allow suit money to wife in divorce 
action against husband, term ’’living 
together as husband and wife” has 
been said to contemplate dwelling 
together in same house, eating at 
same table, two parties holding them¬ 
selves out to world and conducting 
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themselves toward each other as hus¬ 
band and wife. 

Mo.—LIpp V. liipp, App., 117 S.W.2d 
364. 

63. Md.—Tayman v. Tayman, 2 Md. 
Ch. 393. 

Statutory authority 
Statute authorizing allowance of 
alimony to either party to divorce 
suit tor his or her sustenance and 
expenses during suit vests in court 
discretion to allow temporary alimo¬ 
ny and legal expenses to either party, 
although they are living together in 
same house. 

Ohio.—State ex rel. Mastracci v. 
Hose, 74 N.E.2d 654, 79 Ohio App. 
556. 

In. New York 

(1) It has been held that fact that 
wife is living at husband’s home at 
time of institution of suit for separa¬ 
tion does not preclude allowance of 
counsel fees. 

N.Y.—Smith V. Smith, 87 N.Y.S. 137, 
92 App.Div. 442. 

Vogel V. Vogel, 62 N.Y.S.2d 663. 

(2) It has also been held, however, 
that where husband and wife were 
still living together at time that wife 
commenced action for separation and 
there was no showing as to necessity 
for wife remaining at matrimonial 
domicile while suing for separation 
she was not entitled to counsel fee 
and it wa.s immaterial that since 
commencement of action wife had 
removed herself from marital resi¬ 
dence. 

N.Y.—Friedman v. Friedman, 138 N. 
Y.S.2d 838, 28$ App.Div. 938. 

64. Mo.—Lipp V. Lipp, App., 117 S. 
W.2d 364. 

ra.—Homier v. Homier, 181 A 840, 
i 120 Pa.Super. 66. 
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allowance for counsel fees,®<-5 particularly where 
such separation is caused by his cruelty nor may 
a prior decree of separation preclude an allowance 
for counsel fees and suit money in a subsequent 
suit*® particularly after such decree has expired by 
its own limitation.®^ It has been held, however, that 
counsel fees for representing the wife in the’hus¬ 
band’s suit for divorce brought after the wife ob¬ 
tained a judgment of separation cannot be charged 
against the husband or the community, since the 
community is dissolved by the judgment of separa¬ 
tion and any debt incurred by the wife after such 
dissolution is her separate debt.®^-® 

d. Financial Oircumstances of Parties; Wife’s 
Necessity 

In determining the right to an allowance to the wife 
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for prosecuting or defending a divorce action, the finan- 
clai resources of the parties may be considered, and ordi- 
nariiy if the wife has sufficient means to enabie her 
property to iitigate her rights, suit money wiii not be 
allowed, but if she is without such means, the court may 
or should Impose the burden on her husband. 

The factors to be considered in determining the 
right to an allowance to the wife for prosecuting or 
defending a divorce action include the financial re¬ 
sources of the parties,®7.50 and it has been held that 
the main considerations in making an allowance of 
suit money are the needs of one party and the abil¬ 
ity of the other to pay.®7.55 gQ^ whether counsel 
fees or suit money shall be allowed a wife, and if so, 
what the amount shall be, is affected by the wife’s 
necessity,®® and the burden is on her to show the ex¬ 
istence of facts which will justify the court in mak¬ 
ing such an allowance.®® 


64.5 Ala.—Reach v. Reach, 29 So.2d 
676, 249 Ala. 102. 

65. Ga.—Luke v. Luke, 115 S.B. 664, 
164 Ga. 797. 

66. Cal.—Hclpling v. Helpling, 240 
P. 1023, 74 C.A. 431. 

N.Y.—Lowe V. Lowe, 110 N.T.S.2d 
49, 279 App.Div. 852—Schmalholz 

V. Schmalholz, 08 N.Y.S. 510, 111 
App.Div. 543. 

Zigmaii V. Zigman, 6 N.T.S.2d 
855, 169 Misc. 245. 

67. Cal.—Helpling v. Helpling, 240 P. 
1023, 74 C,A. 431. 

67.5 La.—^Augu.st V. Blache, 9 So. 
2d 402, 200 La. 1029. 

67.50 Cal.—Leupe v, Leupe, 130 P. 
2d 697, 21 C.2d 145. 

Loke V. Loke, 212 r.2d 663, 95 
C.A.2d 278. 

Wls.—Swemson v. Swenson, 13 N.W. 
2d 631, 246 Wis. 124. 

67.55 N.D.—Heller v. Heller, 81 N. 

W. 2d 124. 

68. Ala.—Couch V. Couch, 22 So.2d 
699, 247 Ala. 70—Savage v. Savage, 
20 So.2d 784, 24« Ala. 389. 

Cal.—Mauldin v. Mauldin, 275 P.2d 
113, hearing di.Mmlsaed—Sprcckels 
V. Sprcckels, 244 r.2d 917, 111 C.A. 
2d 629—^Walsh v. Walsh, 239 l>.2d 
472, 108 C.A,2d 676—Loke v. Loke, 
212 P.2d 663, 96 C.A.2d 278—Loeb 
V. Loeb, 190 P.2d 246, 84 C.A.2d 
141—Kentora v. Kcntcra, 162 P.2d 
238, 66 C.A.2d 373. 

Del.—Pulling v. Pulling, 134 A.2d 
263. 

Pla.—Jacobs v. Jacobs, 60 So.2d 169 
—Simmons v. Simmons, 166 So. 45, 
122 Pla. 326. 

Idaho.— Corpus Juris cited In. Mc- 
Han V. McHan, 84 P.2d 984, 989, 69 
Idaho 496. 

HI. ^Kleinschmidt v. Klelnschmidt, 
104 N.E.2d 348, 34S IU.App. 608. 
““[■•"Prlee v. Price, App., 281 S.W. 
2d 307—Hopklna v. Hopkins, App., 


260 S.W.2d 833—Patterson v. Pat¬ 
terson, App., 216 S.W.2d 761. 
Nev.—Pleming v. Pleming, 72 P.2d 
1110, 58 Nev. 179. 

^•^•—Stillman v. Stillman, 192 N.Y. 
S. 360, 199 App.Div. 735. 

Zinn V. Zlnn, 23 N.Y.S.2d 672, 
176 Misc. 381. 

Weinberg v. Weinberg, 60 N.Y.S. 
2d 179. 

N.C.—Oliver v. Oliver, 13 S.B.2d 649, 
219 N.C. 299. 

Ohio.—Stone v. Stone, 122 N.E.2d 
404, 98 Ohio App. 240. 

Or.—^Wahters v. Wahters, 111 P,2d 
632, 166 Or. 195. 

Pa,—Prey v. Prey, Com.Pl., 36 Erie 
Co, 26—Cagliolo v. Cagliolo, Com. 
PL, 67 Montg.Co. 93—Bartos v. Bar- 
tos, 27 North.Co. 65. 

Utah.—Weiss v. Weiss, 179 P.2d 1005, 
111 Utah 363. 

Wash,—Schmidt v. Schmidt, 321 p.2d 
895, 51 Wash.2d 753—^Koon v. Koon, 
313 P.2d 369. 60 Wash.2d 677— 
Gibson v. Von Olnhausen, 263 P.2d 
954, 43 Wash.2d 803. 

19 C.J. p 235 note 47. 

XntexLt of statute 

(1) Key word of statute providing 
that court may order husband to pay 
wife such sums as may be deemed 
“necessary’' to defray expenses in 
conducting divorce case is the word 
“necessary,” and court is empowered 
to compel husband to pay only such 
sums as may be “necessary” to en¬ 
able wife to prosecute or defend di¬ 
vorce suit. 

Del.—Hopkins v. Hopkins, 94 A.2d 
222, 8 Terry 616. 

(2) Statute authorizing court to 
require husband pending divorce ac¬ 
tion to pay any money “necessary” to 
enable wife to prosecute or defend 
the action uses the quoted word in 
the broadest sense, and what is nec¬ 
essary rests in the sound discretion 
of the trial court. 

Cal.—^Howton v. Howton, 124 P.2d 
837, 61 C.A.2d 323. 
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(3) Statute does not empower 
court to make award except on a 
finding of necessity. 

Cal.—^Loeb v. Loeb, 190 P.2d 246, 84 
C.A.2d 141. 

(4) Purpose of statute providing 
for suit money pendente Ute in ac¬ 
tions for divorce and annulment is 
not to excuse the wife from spend¬ 
ing her own money but is to p-rovide 
for the efficient presentation of her 
case when she is unable to do so from 
her own resources without hardship. 
Wash.—Stibbs v. Stlbbs, 231 P.2d 310, 

38 Wash.2d 666. 

(6) It is not intention of statute 
authorizing court to award attorneys* 
fees and costs to either party in di¬ 
vorce and other litigation to award 
such fees and costs on basis of sex, 
and wife is not entitled to free liti¬ 
gation because of such statute, but 
the statute intends that a party is not 
to be deprived of his or her day in 
court by reason of poverty. 

Wash.—Gibson v. Von Olnhausen, 
263 P.2d 954, 43 Wash.2d 803. 

Actual need of the wife is the im¬ 
portant factor to be considered un¬ 
der the text rule. 

Nev.—Effinger v. Efflnger, 228 P. 615, 
48 Nev. 205. 

Alimony 

The alimony which a wife has been 
receiving is a circumstance which 
may be taken into consideration in 
determining her necessity under the 
text rule. 

Minn.—Spratt v. Spratt, 187 N.W. 227, 
161 Minn. 468. 

69. Cal.—Sweeley v. Sweeley, 170 
P.2d 469, 28 C.2d 389. 

Whelan v. Whelan, 197 P.2d 361, 
87 C.A.2d 690—Fallon v. Fallon, 
196 P.2d 878, 86 C.A.2d 872—Loeb • 
V. Loeb, 190 P.2d 246, 84 C.A.2d 
141. 

Ind.—Crowell v. Crowell, 39 N.E.2d 
602, 219 Ind. 472. 
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Ordinarily, if the wife has sufficient means to en¬ 
able her properly to prosecute or defend her action, 
suit money and counsel fees will not be allowed.^® 
So it has been held that a wife who is financially able 
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to bear the expenses of suit may not recover there¬ 
for from her husband notwithstanding the husband’s 
ability to pay,70.6 and even though the husband has 
more money than the wife;*^®-!® and an allowance 


N.T.—Stillman v. Stillman, 192 N.T. 

S. 360, 199 App.Div. 735. 

Pa.—Knaus v. Knaus, 127 A.2d 669, 
387 Pa. 370. 

R.I.—Di Nofrio v. Di Nofrio, 125 A. 
2d 194. 

Wash.—Blakey v. Blakey, 318 P.2d 
958, 51 Wash.2d 404. 

19 C.J. p 235 note 48. 

Xa. ancillary divorce proceeding* 
where record contained no showing 
of need, attorney's fees to wife were 
properly refused. 

"VVnsh.—Koon v. Koon, 313 P.2d 369, 
50 Wash.2d 677. 

Xin^enditnres exceeding allowance 
A showing that the expenditures 
of the wife have exceeded an allow¬ 
ance made for expenses has been 
held insufficient to authorize an ad¬ 
ditional allowance for expenses and 
counsel fees in the absence of a 
showing that she does not possess 
sufficient funds to meet them. 

N.Y.—Stillman v. Stillman, 192 N.Y. 

S. 360, 199 App.Div. 735. 

70. Ark.—Zeddy v. Zeddy, 21 S.W. 

2d 157, 180 Ark. 236. 

CJai.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389. 

Bernheimer v. Bernheimer, 230 
P.2d 17, 103 C.A.2d 643—Loke v. 
Loke, 212 P.2d 653, 95 C.A.2d 278 
—Whelan v. Whelan, 197 P.2d 361, 
87 C.A.2d 690—Corpus Juris Secun¬ 
dum cited in Loeb v. Loeb, 190 P. 
2d 246, 248, 84 C.A.2d 141. 

Colo.—Henderson v. Henderson, 90 
P.2d 968, 104 Colo. 326. 

Del.—Hopkins v. Hopkins, 94 A.2d 
222, 8 Terry 515. 

Fla.—Halberstadt v. Halberstadt, 72 
So.2d 810—Dempsey v. Dempsey, 
19 So.2d 62, 154 Pla. 728—Mac- 
Queen v. MacQueen, 188 So. 213, 
137 Pla. 523. 

Hawaii.—^Yankoff v. Yankoff, 40 Ha¬ 
waii 179. 

Ill.—Gray v. Gray, 128 N.B.2d 602, 
6 Ill.App. 671—^Klein.schmidt v. 
Kloinschmidt, 104 N.E.2d 343, 345 
Ill.App. 608. 

Ind.—Bitner v. Bitner, 91 N.B.2d 169, 
228 Ind. 259. 

Sims V. Sims, App., 146 N.E.2d 
111 . 

Ky.—Buckley v. Buckley, 283 S.W. 
1031, 214 Ky. 566—Thoben v. Tho- 
ben, 260 S.W. 376, 202 Ky. 571. 
Md.—Stirn v. Stirn, 36 A.2d 695, 183 
Md. 59—^Dunn v. Dunn, 29 A.2d 
664, 181 Md. 665—Rlttler v. Rittler, 
23 A.2d 676, 180 Md. 691. 

Miss.—Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

Mo.—Arnold v. Arnold, 222 S.W. 996. 
McKenzie v. McKenzie, App., 306 
S.W.2d 688—^Price V, Price, App., 


281 S.W.2d 307—Lehr v. Lehr, App.. 
264 S.W.2d 37—^Patterson v. Pat¬ 
terson, App., 215 S.W.2d 761—Baer 
V. Baer, App., 61 S.W.2d 873. 

Mont.—^Albrecht v. Albrecht, 269 P. 
158, 83 Mont. 37. 

Kev.—Black v. Black, 221 P. 239, 47 
Nev. 346. 

N.J.—Schluter v. Schluter, 93 A.2d 
211, 23 N.J.Super. 409. 

Parerh v. Parerh, 175 A. 107, 117 
N.J.BQ. 61. 

N.M.—Mindlin v. Mindlin, 66 P.2d 
260, 41 N.M. 155. 

K.Y.—Karker v. Karker, 163 N.Y.S. 
2d 807, 4 A.D.2d 732—Hessel v. 
Hessel. 146 ]Sr.Y.S.2d 488, 286 App. 
Div. 1077—^IVIacchia v. Macchia, 277 
N.Y.S. 529, 243 App.Div. 741. 

Barbara v. Barbara, 57 N.Y.S.2d 
156. 

K.C.—Oliver v. Oliver, 13 S.E.2d 649, 
219 N.C. 299. 

Ohio.—Stone v. Stone, 122 N.E.2d 404, 
98 Ohio App. 240. 

Sargent v. Sargent, 13 Ohio Supp. 
106. 

Pa.—Martin v. Martin, 62 Pa.Dist. & 
Co. 278—Boush v. Boush, 13 Pa. 
Dist. & Co. 349. 

Mooney v. Mooney, Com.PI., 1 
Lebanon 121—Rebrick v. Rubrick, 
Com.PI., 36 West.L.J. 116—Boyd v. 
Boyd, 22 West.L.J. 131. 

R.I,—Jennings v. Jennings, 79 A.2d 
920, 78 R.I. 139. 

Wash.—Lynch v. Lynch, 229 P.2d 885, 
38 Wash.2d 437. 

19 C.J. p 235 note 49. 

Object of statute 

Object of the codal provision grant¬ 
ing court discretionary power to re- 
QLuire husband to pay as alimony any 
money necessary to enable wife to 
prosecute or defend the action is to 
enable the wife properly to present 
her cause of action or defense and, 
if she can do this, because she has a 
sufficient separate estate, or has cus¬ 
tody and management of a suflleient 
portion of the community property, 
the court would not exercise a proper 
discretion in directing the husband 
to defray her expenses in the action. 
Cal.—Sweeley v. Sweeley, 170 I’.2d 
469, 28 C.2d 389. 

“Test of sufficiency varies with the 
circumstances of each case, and the 
relative financial condition of the par¬ 
ties." 

Cal.—Wcstphal v. Westphal, 10 P.2d 
119, 121, 122 C.A. 379. 

Appropriation of joint aooouut 
(1) Where wife after separation 
withdrew from joint bank account 
three hundred twenty-live dollars for 
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her own use wife was properly dis¬ 
allowed attorney’s fee on obtaining 
a divorce, since the appropriation 
constituted a sufficient sum which 
she could use to pay attorney’s fees. 
Ark.—Price v. Price, 228 S.W.2d 478, 
217 Ark. 6. 

(2) Where wife withdrew live 
thousand dollars from spouses’ joint 
bank account before filing suit for 
divorce and other relief and was un¬ 
able to say, although closely ques¬ 
tioned, how much she had of such 
amount at time of trial, chancellor 
erred in allowing her five hundred 
dollars to pay her attorney’s fee. 
Miss.—Brabham v. Brabham, 84 So. 
2d 147, 226 Miss. 165. 

Division of property 

(1) Where division of estate by 
divorce decree was fair, requirement 
that plaintiff pay her attorney’s fees 
out of her portion was not subject to 
criticism. 

Wia.—Hahn v. Hahn, 27 N.W.2d 359, 
250 Wis. 397. 

(2) Wht‘rc wife secured a divorce 
from husband with whom she lived 
only six days, and she acquired one- 
half interest in husband’s property, 
hi.s lifetime accumulations, wife was 
not entitled to attorney’s fees. 

Fla.—Rny v. Ray, 44 So.2d 286. 

(3) WhtTc jointly acquired proper¬ 
ty amounted to one hundred eighty 
thou.sand dollars and resulted from 
ability, reputation, and financial con¬ 
dition of husband at time of marriage 
in his hard, constant work during 
coverture, and wife who obtained di¬ 
vorce on ground of husband’s extreme 
cruelty was awarded forty thousand 
dollars in (‘ash and government bonds 
in addition to home and furnishings 
of the parties, wife was not entitled 
to an award of attorneys’ fees. 

Okl.—Amsey v. Amsey, 204 P.2d 975, 
201 Okl. 261. 

(4) Where divorce Judgment di¬ 
rected husband to pay wife twenty- 
five thousand dollars in cash as her 
share of the community property, 
which app(‘ared to bo far in excess 
of the available cash on hand, trial 
court was justified in denying costs 
and counsel fees to wife. 

Cal.—Nierl v. Nieri, 229 P.2d 126, 103 
C.A.2d 208. 

70.5 Fla.—Markland v. Markland, 21 
So.2d 145, 156 Fla. 629. 

70.10 Oal.—Loeb v. Loeb, 190 P.2d 
246, 84 C.A.2d 141. 

Colo.—Hend(*rson v. Henderson, 90 P. 
20 968, 104 Cola 325. 
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should not be made in favor of a wife who is more 
able than her husband to bear the expenses of her 
own caseJ®*^5 

If, however, the wife is without means properly 
to prosecute or defend the action, the court may or 
should allow her counsel fees or suit money,7i hav¬ 
ing regard to the ability of the husband*to pay 
therefor, as discussed infra subdivision e of this 
section. The fact that the wife has already paid the 
expenses of suit or obtained credit therefor does not 
establish that she has no need for an allowance of 
an award for such expenses in the divorce ac¬ 
tion but the mere fact that a wife who is sued 
for divorce contributed out of her own means toward 
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payment of her counsel in successfully resisting such 
suit does not necessarily call for an allowance to re¬ 
imburse her for the money she has paid.72 Need for 
the allowance of attorney’s fees is to be determined 
as of the time of the pendency of the divorce pro¬ 
ceedings, and it is immaterial that since the final 
decree in the proceeding the wife has become able 
to pay the fees herself, 72.5 as where she has received 
a substantial alimony award.72.io i 

The wife need not be destitute or practically so in 
order to obtain an allowance for expenses of 
suit.72.i5 The capital of the wife’s separate estate 
need not be resorted to by her in prosecuting or de¬ 
fending her action against the husband ;73 it is the 


70.15 Ill.— Young V. Young, 154 N.B. 
405, 323 Ill. 608. 

Mich.—Gaw v. Gaw, 41 S.W.2d 341, 
327 Mich. 120. 

Miss.—^Hoffman v. Hoffman, 56 So.2d 
58, 213 Miss. 9. 

N.T.—Champouillon v. Champouil- 
lon, 98 N.Y.S.2d 166, 277 App.Div. 
890. 

Pa.—Roush V. Roush, 13 Pa.Dlst. & 
Co. 349. 

ConxLsel fees 

Text rule applies with respect to 
counsel fees, either in the trial court 
or on appeal. 

Ill.—Klekamp v. Klekamp, 113 N.E. 
852, 276 Ill. 98, Ann.Cas.l918A 663. 

71. Ark.—Welch v. Welch, 282 S.W. 

2d 600, 225 Ark. 372. 

Cal.—Bernheimer v. Bernheimer, 230 
P.2d 17, 103 C.A,2d 643, 

Fla.—Stern v. Stern, 50 So.2d 119. 
Ill.—Adams v. Adams, 76 N.B.2d 495, 
398 Ill. 581. 

Goodman v. Goodman, 26 N.E.2d 
631, 304 Ill.App. 587. 

Ky.—Snider v. Snider, 302 S.W.2d 
521—Singleton v. Singleton, 302 S. 
W.2d 121—Belknap v. Belknap, 96 
S.W.2d 1012, 266 Ky. 411—Coker v. 
Coker, 288 S.W. 291, 216 Ky. 669. 
Md.—Gosnell v. Gosnoll, 117 A.2d 861, 
208 Md. 179—Frank v. Frank, 113 
A.2d 411, 207 Md. 124—Dougherty 

V. Dougherty, 66 A.2d 787, 189 Md. 
316, 2 A.L.R.2d 303—Dougherty v. 
Dougherty, 48 A.2d 461, 187 Md. 
21—Rittler v. Rittler, 23 A.2d 676, 
180 Md. 691—Timanus v. Timanus, 
16 A.2d 918, 178 Md. 640—Serio v. 
Serio, 185 A. 548, 170 Md. 642—Mc- 
Clees V. McClees, 162 A. 901, 160 
Md. 116—^Daiger v. Daiger, 140 A. 
717, 164 Md. 601. 

Mo.—Or rick v. Orrick, App., 269 S. 

W. 2d 153. 

N.J.—Friedcrich v, Fricderich, 70 A. 
2d 177, 6 N.XSuper. 102. 

Verbeeck v. Verbeeck, 115 A. 136, 
93 N.J.Ba. 17. 

N.T.—Zinn v. Zinn, 23 N.T.S.2d 672, 
175 Misc. 381. 

N.C.—Barrow v. Barrow, 14 S.E.2d 
614, 219 N.C. 644—Massey v. Mas¬ 


sey, 182 S.E. 446. 208 N.C. 818— 
Henn's v. Hennis, 105 S.E. 274, 
180 N.C. 606. 

Okl.—Richard v. Richard, 286 P. 900, 
142 Okl. 302—Stott v. Stott, 254 
P. 722, 122 Okl. 266—Albert v. Al¬ 
bert. 261 P. 476, 120 Okl. 172. 
Pa.—Keeley v. Keeley, 9 Pa.Dist. & 
Co. 406, 18 Del.Co. 69. 

Kroprowski v. Kroprowski, Com. 
PI., 34 Luz.Leg.Reg. 327—Thomp¬ 
son V. Thompson, Com.Pl., 30 
North.Co. 83. 

Tex.—Berg v. Berg, Civ.App., 115 S. 

W.2d 1171, error dismissed. 

Va.—Hughes v. Hughes, 4 S.E.2d 
402, 173 Va. 293. 

Wash.—Schmidt v. Schmidt, 321 P.2d 
895, 61 Wash.2d 763—^Krieger v. 
Krieger, 233 P. 306, 133 Wash. 183. 
Wis.—Ruppert v. Ruppert, 19 N.W.2d 
874, 247 Wis. 628. 

19 C.J. p 235 note 50. 

Ahseace of contrary Showing 

In husband's divorce suit against a 
penniless wife, some allowance 
should be made for attorney’s fees 
unless a clear showing be made why 
she should not be provided counsel 
to conduct her defense. 

Ala.—Ex parte Austin, 15 So.2d 710, 
245 Ala. 22. 

Arrangement with attorney 

Trial court did not abuse its dis¬ 
cretion in requiring husband, pending 
divorce action, to pay one hundred 
dollars attorney’s fee and fifteen dol¬ 
lars costs, notwithstanding statement 
in wife’s affidavit that she had made 
arrangements with her attorney to 
pay his fees, where record disclosed 
that wife was entirely without funds 
to defray such expenses and there 
was a justifiable inference that ar¬ 
rangement referred to in affidavit was 
that attorney should accept court’s 
award. 

Cal.—Howton v. Howton, 124 P.2d 
837, 51 C.A.2d 323. 

71,5 Utah.—Weiss v. Weiss, 179 P. 
2d 1005, 111 Utah 353. 

Payment by family 
Where wife’s brothers paid two 
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thousand five hundred dollars to 
counsel when divorce suit was insti¬ 
tuted by wife, as a retainer fee with 
understanding that amount would be 
refunded to them in event an allow¬ 
ance was made by court for counsel 
fees, arrangement was not objection¬ 
able. 

Ala.—Steiner v. Steiner, 48 So.2d 184, 
254 Ala. 260. 

72. Pa.—Bowen v. Bowen, 189 A. 
629, 124 Pa.Super. 644. 

72.5 Miss.—Wilson v. Wilson, 32 So. 
2d 688, 202 Miss. 545. 

72.10 Ky.—Maynard v. Maynard, 251 
S.W.2d 464. 

72.15 Pa.—Wertman v. Wertman, 62 
Pa.Dist. & Co. 286, 10 Monroe L.R. 
14, 43 Sch.Leg.Rec. 181, 61 York 
Leg.Rec. 166. 

Kroprowski v. Kroprowski, Com. 
PL, 34 Luz.Leg.Reg. 327. 

Utah.—Stuber v. Stuber, 244 P.2d 
650, 121 Utah 632—Weiss v. Weiss, 
179 P.2d 1006, 111 Utah 353. 

73. Cal.—Howard v. Howard, 296 P. 
2d 592, 141 C.A.2d 233““Bernheimer 
V. Bernheimer, 230 P.2d 17, 103 C. 
A.2d 643—Whelan v. Whelan, 197 
P.2d 361, 87 C.A2d 690—Loeb v. 
Loeb, 190 P.2d 246, 84 C.A.2d 141 
—Heck V. Heck, 147 P.2d 114, 63 C. 
A.2d 477—Cline v. Cline, 23 P.2d 
431, 132 C.A. 713'*-~-Co37pTLs Juris 
cited in Westphal v. Westphal, 10 
P.2d 122, 123, 122 C.A. 388—Busch 
V. Busch, 278 P. 456, 99 C.A. 198. 

N.Y.—Keith v. Keith, 53 N.Y.S.2d 
632. 

W.Va.—State ex rel. Cooper v. Gar¬ 
vin, 82 S.E.2d 612, 139 W.Va. 846. 

19 C.X p 236 note 52. 

Comparatively slight value 

Court may award suit money where 
wife has property which produces no 
income and which is of a value com¬ 
paratively slight in the light of the 
husband's circumstances, rather than 
require the wife to exhaust her cap¬ 
ital in order to prosecute or defend 
the divorce action. 

Cal.—Sweeley v. Sweeley, 170 P.2d 
469, 28 C.2d 389. 
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income from the estate that determines her neces- The court need not apply the same standard in 
sity.74 So an allowance for counsel fees and suit determining whether a sum for expenses of suit 
money will not be withheld merely because the wife is necessary as it applies in determining a wife’s 
has independent means which do not produce sub- right to alimony pendente lite,78.10 and it may allow 
stantial income.75 Where her revenue from real counsel fees although the wife’s financial circum- 
estate is insufficient,76 she ought not to be required stances are such as not to authorize the allowance 
to encumber the real estate.77 Under some statutes, of alimony pendente lite.78-i5 
however, in determining need, the court is per- , r«, 

mitted to consider the entire picture of the wife’s pending appeal. The need of the wife is an 

finances, including both principal and income.77.5 element in determining the propriety of an allow¬ 
ance for expenses of an appeal as well as for ex- 
According to some authority, the fact that the penses of prosecuting or defending the action in 
wife has sufficient funds to bear the expenses of the trial court.78.20 Under rules previously stated 
suit does not as a matter of law require that tlie this section it has been held that pending an ap- 
court deny an allowance of fees against a husband the wife will not be allowed a sum for counsel 

who is able to pay;77.io and it has been held that f^^s, unless she shows a necessity for it;79 and 
notwithstanding the wife is possessed of independent that an allowance pending appeal is properly re¬ 
means, the question of her right to obtain suit money fused where the wife has ample property of her 
still rests in the discretion of the court and an allow- or has been provided for by an antenuptial 

ance may or may not be allowed according to the contract.8i 
circumstances.78 So a wife who in good faith de¬ 
fends a suit for divorce may be entitled to recover Where, pending appeal, the necessity of the wife 
counsel fees on the ground that they are “neces- appears, and particularly where the means of the 
saries” regardless of whether she has property suf- husband are ample, an allowance will be made in 
ficient to pay such fees.78-5 her favor,62 and it has been held that where it ap- 

Wis.—Swenson v. Swenson, 13 N.W. 

2d 531, 245 Wis. 124. 

19 C.J. p 236 note 59. 

"Wliea asBistaaoe required 
Statute does not contemplate 
awards for suit expenses only when 
such party is destitute or practically 
so but contemplates such awards 
when parties* circumstances, in 
court's sound discretion, are such 
that wife should be given financial 
assistance by husband in her prose¬ 
cution or defense of suit. 

Utah.—Stuber v. Stuber, 244 P.2d 
660, 121 Utah 632—Weiss v. Woiss, 

170 P.2d 1005, 111 Utah 353. 

Separation action 

A husband is liable to pay a rea¬ 
sonable sum, not in excess of his 
ability, to defray or to apply on 
wife’s legal expenses in prosecuting 
separation action which husband has 
rendered necessary, and fact that 
wife has means of her own docs not 
exempt him from that duty, 

N.Y.—Judd V. Judd, 60 N.y.S.2d 680. 

78.5 Tex,—Robertson v. Robertson, 

Civ.App., 217 S.W.2d 132. 

7ai0 Del.—^Pulling V. Fulling, 134 
A.2d 263. 

78.15 Md.—Frank v. Frank, 113 A.2d 
411, 207 Md. 124-.Hood v. Hood, 

113 A, 895, 138 Md. 355, 15 AX.R. 

774. 

Pa.—Panik v. Panik, Com.Pl., 31 
North.Co. 361. 

78.20 Cal.—Ganann v, Ganann, 240 
P.2d 722, 109 aA.2d 346—Pope v. 

Pope, 237 P.2d 312, 107 C.A.2d 637 
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—^Fallon V. Fallon, 195 P.2d 878, 86 
C.A.2d 872. 

Mo.—Burtrum v. Burtrum, App., 200 
S.W.2d 80—^Jonos v. Jones, App., 
164 S.W.2d 162. 

S.C.—Frnxior v, Frazier, 89 S.E.2d 
225, 228 S.C. 149. 

Financial circumstances of parties as 
rendering it inequitable to allow 
expenses on appeal see supra § 
221 h. 

79. Ky.—Elliot V. Elliot, 127 S.W. 
478, 1008, 1.88 Ky. 389. 

S.D.—Schroedcr v. Schroeder, 53 N. 

W.2d 293, 74 S.D. 385. 

Wash.—Akins v. Akins, 322 P.2d 872, 
51 Wa.sh.2d 887. 

19 C.J. p 237 notes 56, 57. 

80, Flu.—Cole V. Colo, 200 So. 644, 
146 Fla. 196. 

Idaho.—McDonald v. McDonald, 39 P. 

2d 29.8, 55 Idaho 102. 

Ill.—Seeger v. Seeger, 164 IlLApp. 
38. 

N.Y.—Haas v. Haas. 76 N.Y.S.2d 394, 
273 App.Div. 866. 

N.D.—Score v. Score, 33 N.W.2d 434, 
76 N.D, 46. 

S.D.—Leonard v. Leonard, 281 N.W. 
90, 66 S.D. 202. 

81- Ill.—Seeger v. Seeger, 154 Ill. 
App. 38. 

82. Md.—Gosnell v. Gosnell, 117 A. 
2d 861, 208 Md. 179—Whitford v. 
Whitford, 39 A.2d 473, 183 Md. 666 
—Saltzgaver v. Saltzgaver, 36 A2d 
810, 182 Md. 624—Dunn v. Dunn, 29 
A.2d 664, 181 Md. 665—Timanus v. 
Timanus, 16 A.2d 918, 178 Md. 640. 


74. Cal.—Busch v. Busch, 278 P. 
456, 99 C.A. 198. 

19 C.J. p 236 note 53. 

75. Cal.—Busch v. Busch, supra. 

76. Cal.—Meyer v. Meyer, 52 P. 485, 
6 C.Unrep.Cas, 944. 

77. Cal.—Meyer v. Meyer, supra. 
N.D.—Matthiesen v. Matthiesen, 214 

N.W. 460, 55 N.D. 471. 

77.5 Del.—Pulling v. Pulling, 134 A. 
2d 263. 

Invasion of principal held proper 
Wife, who was in her fifties, lived 
well, had only a mother to support, 
was in reasonably good health, had 
marketable stock and cash worth 
eighty-five thousand dollars, and in¬ 
come of five thousand dollars or six 
thousand dollars per year was not en¬ 
titled to recover expenses in divorce 
action from husband who had salary 
of fifty thousand dollars per year and 
assets of one hundred twenty thou¬ 
sand dollars, even if it was necessary 
for wife to pay expenses from her 
principal, where size of payment 
would not so prejudice wife’s finan¬ 
cial future that it would be necessary 
for husband to pay expenses in order 
to prevent undue prejudice to her. 
Del.—Fulling v. Fulling, supra. 

77.10 Ga.—^Moss v. Moss, 36 S.E.2d 
431, 200 Ga. 8. 

76. Cal.—Cohen v. Cohen, 319 P.2d 
66, 166 C.A.2d 191—Mauldin v. 
Mauldin, App., 275 P.2d 113, hear¬ 
ing dismissed. 

Mo.—Smith v. Smith, 180 S.W. 668, 
192 Mo.App. 99. 
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pears that the wife prevailed in the trial court, 
that a substantial amount of community property be¬ 
longing to the parties is in the possession and con¬ 
trol of the husband whose stay bond on appeal has 
superseded the disposition made by the trial court, 
and that the wife has no means of support, a suffi¬ 
cient showing is made for an allowance in her 
favor.*® 


e. Husband’s Ability 

While the husband’s financial ability to pay his wife’s 
expenses In a divorce case does not In all circumstances 
require the granting of an allowance therefor to the wife 
such ability is an important consideration; and the hus’ 
band’s ability to respond, coupled with the wife’s need, 
will ordinarily be sufficient to warrant an award of suit 
money, whereas his poverty, coupled with the wife’s fa¬ 
vorable financial condition, may warrant denial of an 
allowance. 


While the mere fact that the husband can well af¬ 
ford to pay his wife’s expenses in a divorce case is 
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not a reason for making him do so,®®*®® the financial 
ability of the husband is important on the question 
of the wife’s claims to counsel fees or suit money, 
and as the measure of such ability the court may 
consider the husband’s ability to earn money.®® The 
husband’s ability to respond, coupled with the wife’s 
need, will ordinarily be sufficient to warrant an 
award of suit money and counsel fees.®® Where the 
ability of the husband is not shown, it is generally 
held that suit money should not be awarded,®^ at 
least where the wife’s finances are such as to enable 
her to prosecute or defend the action.® 7*5 

According to some authority, however, mere pov¬ 
erty, as such, of the husband or his inability to pay 
an allowance in favor of his wife may not preclude 
the making of such allowance,®® this being particu¬ 
larly true where the husband is plaintiff in the ac¬ 
tion,®® as he must either furnish the wife with money 


Mo.—McKenzie v. McKenzie, App., 
30fi S.\V.2d —Burtrum v. Bur- 

trum, App., 200 S.W.2d 80. 

Nev.—Dirks v. Dirks, 125 P.2d 305, 
61 Nev. 2C7—Buehler v. Buehler, 
151 P. 44. 38 Nev. 600. 

Utah.—Peterson v. Peterson, 189 P. 

2d 961, 112 Utah 542. 

SzhaTLstion of capital 
In wife‘.s divorce action, court is 
under no duty to require plaintiff to 
exhaust her separate capital resourc¬ 
es before ordering defendant to pay 
plaintiff her costs and attorney’s fees 
on appeal from judgment for defend¬ 
ant. 

Cal.—Primm v. Prlmm, 299 P.2d 231, 
46 C.2d 690—Baldwin v, Baldwin, 
170 P.2d 670, 28 C.2d 406. 

83. Wa.sh.—Sullivan v. Sullivan, 96 
P. 1095, 40 Wash. 508. 

Wis.—Coad v. Coad, 40 Wls. 392. 

33.50 Del.—Pulling v. Pulling, 134 
A.2d 263. 

34. Cal.—Loke v. Loke, 212 P.2d 
653, 95 C.A.2d 278—^Kentcra v. Ken- 
tera. 152 P.2d 238, 66 C.A.2d 373— 
Howton v. Uowton, 124 P.2d 837, 61 
C.A.2d 323. 

Pla.—Jacobs v. Jacobs, 60 So.2d 169. 
Ill.—Kleinschmidt v. Kleinschmidt, 
104 N.E.2d 343, 346 IlLApp. 608. 
Ky.—Belknap v. Belknap, 96 S.W.2d 
1012, 266 Ky. 411. 

Ho.—Price v. Price, App., 281 S.W. 
2d 307—Howey v. Howey, 276 S.W. 
84, 220 Mo.App, 484. 

Nev.—Corpus Juris cited iu Wallman 
V. Wallman, 229 P. 1, 2, 48 Nev. 239, 
35 A.L.R. 1096, 

Ohio.—Stone v. Stone, 122 N.B.2d 
404, 08 Ohio App. 240. 

Pa.--La Pletra v. La Pletra, Com.Pl., 
53 Dauph.Co. 339—Kline v. Kline, 
29 Del.Co. 391. 

Wash.—Schmidt v. Schmidt, 321 P. 
2d 896, 61 Wash.2d 763—Koon v. 


Koon, 313 P.2d 369, 60 Wash.2d 
677. 

Wis.—Swenson v. Swenson, 13 N.W. 

2d 631, 245 Wis. 124. 

19 C.J. p 236 note 60. 

Separation action 

N.Y.—Judd V. Judd, 59 N.T.S.2d 680. 
Essential element 

In order to justify decree against 
husband in divorce suit for fees, 
there must be need on part of wife 
and ability of husband to pay. 

Fla.—Markland v. Markland, 21 So.2d 
145, 165 Pla. 629. 

Eegal expenses of appeal 
Cal.—Ganann v. Ganann, 240 P.2d 
722, 109 C.A.2d 346. 

85. Cal,—^Eidenmuller v. Bidenmul- 
ler, 37 C 364—Pyre v. Pyre, 21 P. 
338, 79 C. 336. 

86. Ky.—^Belknap v. Belknap, 96 S. 
W,2d 1012, 266 Ky. 411. 

Mich.—^Van Voorhis v. Van Voorhis, 
51 N.W. 281, 90 Mich. 276. 

N.T.—Conklin v. Conklin, 186 N.T.S. 
191, modified on other grounds 188 
N.Y.S. 141, 196 App.Div, 607. 

Or.—^Wahters v. Wahters, 111 P.2d 
632, 166 Or. 195. 

Pa.—^Keeley v. Keeley, 9 Pa.Dist. & 
Co. 406, 18 Del.Co. 69. 

Paule V. Paule, 17 Pa.Co. 147. 

87. Ind.—Crowell v. Crowell, 39 N.B. 
2d 602, 219 Ind. 472. 

Mo,—^Howey v. Howey, 276 S.W. 84, 
220 Mo.App. 484. 

Pa.—^Knaus v. Knaus, 127 A.2d 669, 
387 Pa. 370. 

Clark V. Clark, 56 Dauph.Co. 
209. 

Wyo.—^Dawson v. Dawson, 177 P.2d 
200, 62 Wyo. 519. 

19 C.J. p 236 notes 60 [b], 62. 

87.5 Kan.—^Hayn v. Hayn, 176 P.2d 
127, 162 Kan. 189. 
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Wyo.—Jegendorf v. Jegendorf, 157 
P.2d 280. 61 Wyo. 277. 

88. Nev.—^Baker v. Baker, 87 P.2d 
800. 69 Nev. 163, modified on other 
grounds 96 P.2d 200, 59 Nev. 163 
—Lamb v. Lamb, 38 P.2d 659, 65 
Nev. 437—Jeffers v. Jeffers, 25 P. 
2d 666, 53 Nev. 69. 

Evidence of ability to pay 

(1) In particular proceeding for 
writ requiring husband to pay costs 
and attorney’s fee in appellate pro¬ 
ceedings growing out of wife’s di¬ 
vorce suit, evidence was held to be 
insufficient to show that husband 
was unable to pay costs and attor¬ 
ney’s fee. 

Idaho.—Bedke v. Bedke, 63 P.2d 1175, 
56 Idaho 235. 

(2) Where the evidence created un¬ 
certainty of the financial ability of 
either husband or wife to pay at¬ 
torney’s fees and costs of printing 
the wife’s brief In appellate court, 
and uncertainty of what would be 
the final disposition of the case on 
husband’s appeal from order denying 
his motion to modify alimony provi¬ 
sion of a divorce decree, it was 
held that the wife’s motion for at¬ 
torney’s fees and costs of printing 
would be considered and determined 
upon disposition of the appeal, and, 
if the wife was unable to pay for the 
printing of her brief, she could file a 
typewritten brief. 

Idaho.—^McHan v. McHan, 80 P.2d 
29, 59 Idaho 41. 

89. Cal.—Blank v. Blank, 18 P.2d 
956, 129 C.A. 403. 

Nev.—^Baker v. Baker, 87 P.2d 800, 
59 Nev. 163, modified on other 
grounds 96 P.2d 200, 59 Nev. 163 
—^Lamb v. Lamb, 33 P.2d 659, 55 
Nev. 437—Corpus Juris cited iu 
Wallman v. Wallman, 229 P. 1, 2, 
48 Nev. 239, 35 A.L.R. 1096. 
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to enable her to make her defense, or abandon the 
action,or submit to a stay of the proceedings un¬ 
til he becomes able to pay.^l In a proper case it has 
been held that the court may order the husband who 
has proceeded in forma pauperis to furnish his wife 
with the means of presenting her case.^^ 

Other matters held not to preclude an allowance 
for suit money and counsel fees necessary for 
presentation of the wife’s case are: That the hus¬ 
band has no “estate” out of which an allowance for 
counsel fees could be made under a certain stat¬ 
ute that payment of such allowance will deprive 
the husband of ability to pay his creditors and 
that he has no money or property from the sale of 
which money can be procured®^ since in such case 
he may be required to resort to any available credit 
he may have in order to meet the allowance.^® A 
husband may be required to pay his wife’s attor¬ 
ney’s fees even though the award made to him of 
the community estate is smaller than that made to 
the wife.^®-5 

On the other hand, it has been held that inability 
of the husband to meet an allowance for suit money 
and counsel fees may, under certain circumstances, 
require the refusal of such allowance, ^7 and par¬ 


ticularly where it appears that the wife is financially 
able to present her case.®^ Property conveyed to 
a third person by the husband prior to marriage 
should not, in the absence of fraud in such convey¬ 
ance, be considered by the court in determining the 
ability of the husband, as regards an allowance for 
counsel fees for his wife.®^ Under a statute em¬ 
powering the court to award suit money out of the 
estate of the husband, it has been held that a father 
cannot be subjected to the payment of suit money 
where as next friend of his minor son he prosecutes 
an action for divorce.^ 

f. Wife’s Good Faith and Probable Success 

In order to warrant granting of an allowance to the 
wife of expenses of a divorce action, it must appear that 
she is acting in good faith in bringing her suit, that she 
has a reasonable foundation for it, and that there is some 
probability of her succeeding in the suit. 

Although the court is not required to inquire into 
the merits of the action before making an allowance 
to the wife for counsel fees and expenses, as dis¬ 
cussed supra subdivision a of this section, it must 
usually appear, as in the case of an application for 
temporary alimony, sec supra § 208, and the wife has 
the burden of showing^ that she is acting in good 
faith in bringing her siiit^ or in defending against 


N.T.—^Nottingham v. Nottingham, 
204 N.T.S. 750, 209 App.Div. 459. 

19 C.J. p 236 note 63. 

Beason. for rule 

Ordinarily where the husband com¬ 
mences a suit for divorce, his alleged 
poverty will not be considered on 
the theory that, if he has not the 
means to pay the required suit 
money and counsel fees of his wife, 
he should not bring the action. 

Mont.—State ex rel. Houtchens v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
199 P.2d 272, 122 Mont. 76. 

Control of commanity property 
Where husband having control of 
community property brought divorce 
action in state of Washington against 
wife visiting in Alaska, court was re¬ 
quired to compel husband to pay 
wife’s traveling expenses and attor¬ 
neys’ fees for purpose of defending, 
notwithstanding husband’s claim that 
he did not have sufficient funds and 
was ill and could not work. 

Wash.—State ex rel. Taw v. Shorett, 
207 P.2d 192, 33 Wash.2d 768. 

9a Cal.—Blank v. Blank, 18 P.2d 
956, 129 C.A. 403. 

Nev.—Corpus Juris cited 1& Wall- 
man V. Wallman, 229 P. 1, 2, 48 
Nev. 239, 35 A.L..R. 1096. 

N.Y.—^Nottingham v. Nottingham, 
204 N.Y.S. 750, 209 App.Div. 459. 

19 C.J. p 236 note 64. 

91. Nev.—^Lamb v. Lamb, 38 P.2d 


659, 661, 66 Nev. 437—Wallman v. 
Wallman, 229 P. 1, 48 Nev. 239, 
35 A.L.R. 1096. 

Pa.—^Deemer v, Deemer, 7 Pa.Co. 654. 
Blose V, Blose, Com.Pl., 33 Del. 
Co. 438. 

92. N.J.—Moon V. Moon, 3 A. 350, 
48 N.J.Eq. 403. 

19 C.J. p 236 note 64 [a]. 

93. Ga.—^Lundy v. Lundy, 132 S.B. 
389, 162 Ga. 42. 

94. Pa.—Theis v. Theis, 29 Pa.Di.st. 
48, 20 Luz.Leg.Rog. 199. 

Poreclosure and loss of property 
Where payment of counsel fees 
would deprive husband of ability to 
meet Interest payments to secured 
creditors, it was held that the wife 
was to be preferred to the creditors 
even at the risk of their foreclosing 
for nonpayment of interest and hus¬ 
band’s loss of his property. 

Pa.—Theis v. Theis, supra. 

95. Idaho.—Bcdke v. Bedke, 53 P. 
2d 1175, 56 Idaho 235. 

96. Idaho.—^Bedke v. Bedke, supra. 

96.5 Tex.—Carle v. Carle, 234 S.W. 
2d 1002, 149 Tex. 469. 

Burke v. Burke, Civ.App., 309 
S.W.2d 247. 

97. Nev.—Black v. Black, 221 P. 239. 
47 Nev. 346. 

N.Y.—Stafford v. Stafford, 53 N.Y.S. 
2d 414. 

Pa.—^Wlock v. Wlock, Com.Pl., 72 
Montg.Co. 20. 


Future earnings 

An allowance of attorney’s fee to 
wife obtaining divorce, where hus¬ 
band was without property out of 
which feo could be collected except 
future earnings, was held to be im- 
propt*r. 

Wa.sh.—Williams v. Williams. 279 P. 
740, 153 Wa.sh. 328. 

98. Nev.—Black v. Black, 221 P. 
239, 47 Nev. 346. 

Particular circumstances 

Where the wife wa.s able to prose¬ 
cute her action on the ttnancial as¬ 
sist a ncc received from her father, 
and he was still able and willing to 
aid her, and where, after payment of 
the alimony decrc^ed, the husband 
would have only sufficient funds to 
meet his ordinary living expenses, an 
allowancij of attorney’s fees on ap- 
p*‘al will not be granted. 

Nev.—Black v. Black, supra. 

99. Ark.—Allen v. Allen, 283 S.W. 
9«4. 171 Ark. 241. 

1 . R.I.—Thayer v. Thayer, 9 R.I. 
377. 

2 . N.y.—Dye v. Dye, 125 N.Y.S. 242, 
140 App.Div. 309. 

3. Ala.—Norrell v. Norrell, 1 So.2d 
654, 241 Ala. 170—Sharp v. Sharp, 
161 So. 709, 230 Ala. 539—Ex parte 
Harris, 162 So. 449, 228 Ala. 88— 
Ex parte Wood, 110 So. 409, 216 
Ala. 280. 

Mo.—r*rlce v. Price, App., 281 S.W.2d 
307. 
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her husband’s action for divorce,8-5 that she has a 
reasonable foundation for it,* and that there is some 
probability of her succeeding in the suit.® Accord¬ 
ingly, where the record does not show reasonable 
probability that the wife will prevail on the trial,* 
or where there is no reasonable expectation that she 
will so succeed,^ it has been held that an allowance 
for counsel fees must be refused. Similarly the 
court will not award suit money where no probability 
of the wife’s success appears.® 

It has been held, however, that such rule is not 
based on statute and springs from the theory that 
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such fees are recoverable as necessaries, and 
there are circumstances when such rule is inapplica- 
ble.®-iO Counsel fees will not be awarded the wife 
if bad faith is shown.® Successful termination of 
the suit in favor of the wife ordinarily is not re¬ 
quired in order to warrant an allowance in her 
favor but under some statutes, the wife may not 
recover legal expenses on final hearing where she 
has failed in her action, as discussed supra § 221 e, 
and it has been held that if, in the course of the 
husband’s divorce action, it should appear that the 
wife has no just cause of action or defense, such 
fact should be considered in determining what the 


Tex.—^Earnest v. Earnest, Civ.App., 
223 S.'W’.2d 681—Lewis v. Lewis, 
Civ.App., 218 S.W.2d 220—Walker 
V. Walker, Civ.App., 201 S.W.2d 61 
—McClanahan v. McClanahan, Tex. 
Civ.App., 197 S.W.2d 581. 

19 C.J. p 236 note 69. 

Petition and appeal considered 
Wife's petition for pendente lite 
allowances and her appeal from de¬ 
cree denying divorce may be con¬ 
sidered together to determine her 
good faith in pa.ssing on the ques¬ 
tion whether an allowance shall be 
made for attorney’s fees. 

Ala.—^Bx parte Apperson, 116 So. 226, 
217 Ala. 176. 

Beserving question 

Question of wMfo’s good faith may, 
as regards allowance for counsel fees, 
be reserved for Anal decree. 

Ala.—^Ex parte Harris, 152 So. 449, 
228 Ala. 88. 

Umited inquiry 

Generally, an inquiry into question 
of good faith of petition for allow¬ 
ance of alimony pendente llte, suit 
money, and solicitor’s fees in a pro¬ 
ceeding for divorce is limited to ex¬ 
istence of marriage where its ex¬ 
istence or validity is disputed by an¬ 
swer, and court will not ordinarily go 
into merits of cause of action but 
will limit inquiry to an examination 
of pleadings and aHldavits. 

Ala.—^Arnold v. Arnold, 18 So.2d 730, 
246 Ala. 86. 

Back of good faith held not shown 
In wife’s divorce proceedings 
against husband opposing allowance 
of attorney’s fee to wife pendente 
llte, record failed to support hus¬ 
band’s assertion of lack of good 
faith on part of wife. 

Cal.—Gideon v. Gideon, 310 P.2d 90, 
150 C.A.2d 349. 

3.5 Ala.—^Ex parte Phillips, 22 So. 

2d 611, 247 Ala. 94. 

N.C.—Branon v. Branon, 100 S.E.2d 
209, 247 N.C. 77. 

4. III.—^Kleinschmldt v. Klein- 
schmidt, 104 N.E.2d 343, 345 Ill. 
App. 608. 


Tenn.—Carden v. Carden, Ch.App., 
37 S.W. 1022. 

—^Earnest v. Earnest, Civ.App., 
223 S.W.2d 681—^Lewis v. Lewis, 
Civ.App., 218 S.W.2d 220—Muran 
V. Muran, Civ.App., 210 S.W.2d 
617—^Walker v. Walker, Civ.App., 
201 S.W.2d 61—^McClanahan v. Mc¬ 
Clanahan, Civ.App., 197 S.W.2d 681. 

5. Ala.—Norrell v. Norrell, 1 So.2d 
654, 241 Ala. 170—Sharp v. Sharp, 
161 So. 709, 230 Ala. 539. 

Ill.—McCowan v. McCowan, 32 N.E. 

2d 335, 308 IlLApp. 669. 

N.T.—Karker v. Karker, 163 K.Y.S. 
2d 807, 4 A.D.2d 732—Sophian v. 
Sophian, 108 N.Y.S.2d 186, 279 App. 
Biv. 651—^Armour v. Armour, 89 
N.T.S.2d 677, 275 App.Div. 941— 
Carbulon v. Carbulon, 44 N.Y.S.2d 
624, 267 App.Div. 1, reversed on 
other grounds 67 N’.E.2d 59, 293 N. 
Y. 375—Cassese v. Cassese, 228 
Y.S. 172, 223 App.Div. 843—De 
Vide v. De Vide, 174 N.Y.S. 774, 186 
App.Div, 814, 

Hirsch v. Hirsch, 181 N.Y.S.2d 
229, 5 Misc.2d 859—Shuart v. 

Shuart, 51 N.Y.S.2d 359, 183 Misc. 
270—Cross v. Cross, 30 N.Y.S.2d 
533, 177 Misc. 347—Zinn v, Zinn, 23 
N.Y.S.2d 572, 175 Misc. 381—Brad¬ 
ley V. Bradley, 246 N.Y.S. 153, 138 
Misc. 157. 

Algazy V. Algazy, 129 N.Y.S.2d 
204—Sorrentino v. Sorrentino, 106 
N.T.S.2d 328—^Poplees v. Poplees, 
89 N.Y.S.2d 31—^Hartman v. Hart¬ 
man, 70 N.Y.S.2d 409—Strahl v. 
Strahl, 64 N.Y.S.2d 490—Parella v. 
Farella, 62 N.Y.S.2d 230—Commer- 
ford V. Commerford, 54 N.Y.S.2d 
563—Panasci v. Panasci, 34 N.Y.S. 
2d 252—^Hershey v. Hershey, 29 N. 
Y.S.2d 397. 

19 C.J. p 234 note 34 [b], p 236 note 
70. 

Baw iu doubt 

In action for temporary alimony 
and counsel fees, where husband ar¬ 
ranged for wife’s Mexican divorce 
from her last husband, special term 
would not decide whether wife had a 
probability of success in litigation, 
as a prerequisite to granting allow- 
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ance, since law was in doubt whether 
husband was estopped to assert in- 
x'alidity of present marriage. 

N.Y.—Pickard v. Pickard, 99 N.Y.S.2d 
859. 

Showing held snffleient 
N.Y.—^Fleischer v. Fleischer, 68 N.Y. 
S.2d 6, 188 Misc. 403. 

Leibowitz v. Leibowitz, 162 N.Y. 
S.2d 224—^Friedman v. Friedman, 
114 N.Y.S.2d 874. 

6. N.Y.—Burgwinkel v. Burgwink- 
el, 57 N.Y.S.2d 732, 269 App.Div. 
943—Rolnick v. Rolnlck, 227 N.Y.S. 
46, 223 App.Div. 772. 

Algazy V. Algazy, 129 N.Y.S.2d 
204—Sorrentino v. Sorrentino, 106 
N.Y.S.2d 328—Greeley v. Greeley, 
104 N.Y.S.2d 900—^Hartman v. 
Hartman, 70 N.Y.S.2d 409—Stafford 
v. Stafford, 63 N.Y.S.2d 414. 

7. N.Y.—Conklin v. Conklin, 39 N. 
Y.S.2d 825, 179 Misc. 766, affirmed 
48 N.Y.S.2d 833, 267 App.Div. 919— 
Bradley v. Bradley, 246 N.Y.S. 153, 
138 Misc. 157. 

8. N.Y.—Cladakis v. Cladakis, 24 N. 
Y.S.2d 753, 261 App.Div. 868. 

Desbrough v. Desbrough, 29 Hun 
592. 

Poplees V. Poplees, 89 N.Y.S.2d 
31—Swans ton v. Swanston, 76 N.Y. 
S.2d 176. 

8-5 Tex.—^Lewis v. Lewis, Civ.App., 
218 S.W.2d 220. 

8.10 Defense of action 
Where wife’s need to defend her¬ 
self in action for absolute divorce 
brought against her by husband was 
thrust on wife by husband, doctrine 
of lack of probability of wife’s suc¬ 
cess was not applicable as ground 
for denying wife alimony and coun¬ 
sel fees. 

N.Y.—Di Benedetto v. Di Benedetto, 
132 N.Y.S.2d 662, modified on other 
grounds 135 N.Y.S.2d 74, 284 App. 
Div. 982, reargument and appeal 
denied 137 N.Y.S.2d 626, 284 App. 
Div. 1053. 

8- N.Y.—Deisler v. Delsler, 72 N.Y.S. 
560, 65 App.Div. 20$. 

10. See infra § 223 a. 
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husband should finally pay to furnish her with 

counsel A 

g. Misconduct of Wife 

An allowance for counsel fees may be denied to a 
wife who has been guilty of marital misconduct or who 
has refused to abide by an order of the court. 

According to some authority, an allowance for 
counsel fees may be denied to a wife who has been 
guilty of marital misconduct and the court may 
in its discretion refuse to allow an attorney's fee 
where the wife has been guilty of refusing to abide 
by an order of the court.^^-^ On the other hand, 
there are cases which hold that allowances of suit 
money and counsel fees may be made in favor of 
the wife notwithstanding she is the guilty party^^ 
provided she is without property and unable to pay 
the expenses of defending the action,i2.5 and the 
right to an allowance of fees has been held not viti¬ 
ated by the wife’s matrimonial misconduct^^-io So 
it may be immaterial that the wife has been con¬ 
victed of felonyl^ or is in prison.!^ 

Under the evidence in a particular case on the is¬ 


sue of the wife’s infidelity it was held that she was 
entitled to an allowance for counsel fees pending 
determination of such issue.^5 Qn a petition for 
counsel fees the court will not consider preliminar¬ 
ily the evidence of the wife’s guilt of adultery, as 
charged by her husband, on the theory that if she 
is guilty of adultery she is not entitled to counsel 
fees, at least where the fact of adultery has not been 
adjudicated either directly or by inference in an¬ 
other procecding.^5.5 Where the husband at the 
time of the marriage had knowledge of his wife’s 
misconduct prior thereto, such misconduct will not 
be permitted to defeat her right to suit money and 
counsel fees under applicable statutory provisions.^® 

§ 223. Defenses and Objections 

a. In general 

b. Agreements and other provisions 
a. In Gleneral 

Matters which render It Inequitable or Improper to 
grant an allowance of expenses In a divorce action may 
be urged In defense of the application therefor; but ordi- 


10.5 Ala-—^Bx parte Austin, 16 So. 
2d 710, 245 Ala. 22. 

11. Neb.—Baker v. Baker, 89 N.W. 
2d 35, 166 Neb. 306—Yost v. Yost, 
72 N.W.2d 689, 161 Neb. 164. 
EzclTLSion of husband from home 
Wife, who had, without justifica¬ 
tion, locked husband out of his home 
was not entitled to an award of 
counsel fees. 

Ga.—^Frankel v. Frankel, 94 S.B.2d 
728, 212 Ga, 643. 

Desertion and adultery 

(1) Wliere evidence authorized in¬ 
ference that wife deserted husband 
for purpose of living in state of 
adultery with another man and re¬ 
fused to return to husband, it was 
held that an allowance of counsel 
fees was properly refused. 

Ga.—Grant v. Grant, 191 S.B, 98, 184 
Ga. 339. 

(2) Where wife abandons husband 
without just cause, such abandon¬ 
ment will defeat recovery by wife of 
alimony and attorney’s fees. 

Ga.—Crute v. Crute, 69 S.B.2d 255, 
208 Ga. 724. 

(3) Where wife obtained Nevada 
divorce and remarried after abandon¬ 
ing husband without justifiable ex¬ 
cuse during pendency of husband’s 
divorce action in California, wife was 
estopped to demand expenses for 
conducting appeal from California 
decree. 

Cal.—^Reeves v. Reeves, 209 P.2d 937, 
34 C.2d 355. 

Befusal of marital relations 

A wife’s refusal, without adequate 
excuse, to have marital relations with 


her husband has been hold to pre¬ 
clude an allowance for counsel fees 
in an action against him. 

N.Y.—^Downes v. Downes, 233 N.Y.S. 

39. 225 App.Div. 886. 

''Fault” held not shown 
Fact that the wife, suing for di¬ 
vorce because of habitual drunken¬ 
ness, put medicines in the husband’s 
liquor in order to sicken him and 
turn him against its taste, did not 
charge her with “fault” within the 
statute relating to costs, and hence 
the husband was liable for the wife’s 
attorney fees. 

Ky.—Stewart v. Stewart, 185 S.W. 
2d 542, 299 Ky. 363. 

11.5 Ark,—^Reibstcin v, Reibstein, 
249 S.W.2d 847, 220 Ark. 783. 

12. Ark.—Conner v. Conner, 91 S.W. 
2d 260, 192 Ark. 289—O’Bryan v. 
O’BiTan, 252 S.W. 577, 158 Ark. 
643. 

Ky.—Sanders v. Sanders, 211 S.W. 
425, 184 Ky. 119. 

Miss.—Hibner v. Hibner, 64 So. 2d 
756, 217 Miss. 611. 

19 C.J. p 237 note 74. 

12.5 Ky ,—Denham v. Denham, 285 
S.W.2d 176—Anderson v. Anderson, 
221 S,W.2d 69, 310 Ky. 621. 

Mo.—Burtrum v. Burtrum, App., 200 
S.W.2d 80. 

12.10 D.a—Shlma v. Shima, 139 P. 
2d 633, 78 XJ.SJiLpp.D.C. 2C5, 150 A.L. 
R. 1179. 

Adultery 

Fla.—^Barkley ▼. Barkley, 42 So.2d 
51—^Foreman v. Foreman, 40 So. 
2d 660. . 


In North Carolina 

(1) It has been held that a wife’s 
adultery does not preclude trial court 
from allowing wife reasonable coun¬ 
sel fees for prosecution or offense of 
a divorce action. 

N.C.—Bolin V. Bolin, 80 S.B.2d 303, 
242 N.C. 642. 

(2) It has also been held, however, 
that a wife found to have offered in¬ 
dignities to the husband’s person 
rendering his condition intolerable is 
not entitled to an allowance for coun¬ 
sel fee.s, In his divorce suit. 

N.C.—Carnes v. Carnes, 169 S.B. 222, 
204 N.C. 636. 

13. ra.—Miller v. Miller, 19 Phila. 
329. 

19 C.J. p 237 note 75. 

14. Del.—^Harmon v, Harmon, 68 A. 
1042, 21 Del. 152. 

l»n.—Miller v. Miller, 19 Phila. 329. 
19 C.J. p 237 note 76. 

16. Gn.—Walden v. Walden, 161 S.B. 
22, 169 Ga. 586. 

15.6 Pa.—G under v. Gunder, 64 Pa. 
Dist. Sc Co. 106. 

le. Va.—West V. West, 101 S.E. 876, 
126 Va. 696. 

XUloit relations with others 

That wife at time of marriage had 
had illicit relations with men other 
than husband and was pregnant with 
a C5hlld of which husband was not the 
father did not excuse husband from 
payment of attorney’s fees ordered 
where with full knowledge of such 
facts he consummated the marriage, 
thereby condoning her previous laps¬ 
es from virtue. 

Va.—West V. West, supra. 
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narily successful termination of the suit In favor of the 
wife Is not required In order to warrant an allowance 
In her favor. 

As a general rule, matters which render it in¬ 
equitable or improper to grant an allowance of legal 
expenses in a divorce action may be urged in de¬ 
fense of tile application therefor,as, for ex¬ 
ample, the nonexistence of any fact essential to the 
allowance, as discussed supra § 222. On the other 
hand, various matters have been held not to consti¬ 
tute a valid defense or objection.i6-55 So, in the 
absence of any objection that the amount of the al¬ 
lowance is excessive, it is not an objection to an al¬ 
lowance for counsel fees that an attorney represent¬ 
ing the wife has also collected from a third person 
involved in the controversy,or that the wife’s 
counsel intended their services and outlay for ex¬ 
penses to be an absolute gift to her, without regard 
to, or reliance on, any allowance which the court 
might order the husband to pay.^^.s 

Also, it is not an objection to an allowance for 
counsel fees in favor of a wife suing for divorce 
that the husband has paid counsel fees in a prior 
proceeding,i7.i0 which she has instituted but not 
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prosecuted to judgment,^® or that the parties had 
resumed cohabitation after a prior decree for per¬ 
manent alimony, and no proceeding was brought to 
set aside such decree prior to the bringing of an 
action for divorce in which the attorney’s fees are 
sought.18-5 The possibility that contingencies might 
occur making the anticipated legal services unneces¬ 
sary does not preclude the court from making the 
allowance in the first instance.^ 8.10 The fact that 
a wife sued for divorce seeks no affirmative relief 
in her answer does not bar her right to an allowance 
for counsel fees.^^ 

According to some authority, successful termina¬ 
tion of the suit in favor of the wife is not required 
in order to warrant an allowance in her favor, 
and the court may require the husband to pay any 
sum necessary to enable the wife to carry on or 
defend the divorce suit even if the wife is the losing 
party.i®*!® So it has been held that the wife’s 
success in an action for divorce brought by her is 
immaterial with respect to her right to an allowance 
for counsel fees,^®*^® and that the mere fact that a 
divorce is granted to the husband may not pre- 


16.50 Ark.—Reibatein v. Reibstcin, 
249 S.W.2d 847, 220 Ark. 783. 

Ga.—^Frankel v. Frankel, 94 S.B.2d 
728, 212 Ga. 643. 

Neb.—^Baker v. Baker, 89 N.W.2d 35, 
166 Neb. 306. 

Misconduct of wife aa precluding al¬ 
lowance see supra § 222 g. 

16.65 Cal.—Prlmm v. Primm, 299 P. 
2d 231, 46 C.2d 690. 

Disney v. Disney, 263 P.2d 865, 
121 C.A.2d 602. 

Fla.—^Harrison v. Harrison, 71 So.2d 
730—Stern v. Stern, 60 So.2d 119. 
Discouraging future litigation 
would not be valid reason for refus¬ 
ing to award divorced wife adequate 
sum for attorney's fees in connec¬ 
tion with proceeding for modilication 
of alimony and child support pro¬ 
visions of divorce decree. 

Mo.—^Harrirnan v. Harriman, App., 
281 S.W.2d 566. 

17. Ga.—Walden v. Walden, 155 S.E. 

919, 171 Ga. 444. 

Corespondent 

That a person charged with im¬ 
proper conduct with the wife paid 
her counsel a fee has, under the text 
rule, been hold not to preclude an al¬ 
lowance for counsel fees in favor of 
the wife. 

Ga.—Walden v. Walden, supra. 

17.6 Conn.—^England v. England, 85 
A.2d 483, 138 Conn. 410. 

17.10 Prior suit for alimony 
Where only exception to allowances 
of temporary alimony and attorney’s 
fees to wife in suit for divorce was 
27A C.J.S.—62 


to grant of the fee, on ground that 
fee had been allowed in wife's prior 
suit for alimony allowance, and it 
appeared that such an allowance 
was proper, and there was no attack 
on it as illegal, trial Judge did not 
err in making allowance covering 
services in present suit. 

Ga,—Allen v. Allen, 22 S.E.2d 136, 
194 Ga. 591. 

18. Pa.—Humphreville v. Humphre- 
ville, 39 Pa.Co. 427. 

18.5 Ga.—Brown v. Brown, 78 S.E.2d 
516, 210 Ga. 233. 

18.10 Cal.—Warner v. Warner, 215 P. 
2d 20, 34 C.2d 838. 

19. N.C.—Briggs v. Briggs, 1 S.E. 
2d 118, 215 N.C. 78. 

19.5 Ill.—People v. Mehan, 198 Ill. 
App. 300. 

Kan.—Lamer v. Lamer, 228 P.2d 718, 
170 Kan. 579. 

Minn.—^Visneski v. Visneski, 17 N.W. 

2d 313, 219 Minn. 217. 

Miss.—^McNees v. McNees, 24 So.2d 
761. 

N.T.—Carbulon v. Carbulon, 44 N.T.S. 
2d 624, 267 App.Div. 1, reversed on 
other grounds 57 N.E.2d 59, 293 N. 
Y. 376. 

Pa.—Seery v. Seery, 131 A.2d 846, 183 
Pa.Super. 322. 

Tex.—^McClanahan v. McClanahan, 
Civ.App., 197 S.W.2d 581. 

Award of fees on final hearing as de¬ 
pendent on wife’s success in action 
see supra § 221 e. 
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Determination on appeal as affecting 
right to counsel fees see supra § 
221 h. 

Denial of separation 
Where wife sued for separation 
and for support and maintenance, and 
separation was denied on ground that 
husband had obtained foreign di¬ 
vorce decree but support and main¬ 
tenance were granted, wife was not 
the unsuccessful litigant and was en¬ 
titled to counsel fees. 

N.T.—Vanderbilt v. Vanderbilt, 138 
N.T.S.2d 222, 207 Mlsc. 291, 294, af¬ 
firmed 147 N.Y.S.2d 126, 1 A.D.2d 
3, affirmed 135 N.E.2d 553, 1 N.Y. 
2d 342, 153 N.Y.S.2d 1, affirmed 77 
S.Ct. 136, 354 U.S. 416, 1 L.Bd.2d 
1456. 

19-10 Minn.—Gerard v. Gerard, 13 
N.W.2d 606, 216 Minn. 643. 

19.15 D.C.—Shima v. Shima, 139 F. 2d 
533, 78 U.S.APP.D.C. 265, 150 A.L.R. 
1179—^Towson v. Towson, 268 F. 
517, 49 APP.D.C. 45. 

Idaho.—Sauvageau v. Sauvageau, 81 
P.2d 731, 69 Idaho 190. 

Decision not considered 
Where wife’s petition seeking at¬ 
torney’s fees and expenses was con¬ 
sidered after decision denying di¬ 
vorce decree, and parties agreed to 
accept practice of superior court de¬ 
ferring such applications, superior 
court considered application as 
though made before decision and did 
not consider decision in determining 
application for expenses. 

Del.—^Fulling v. Fulling, 134 A.2d 
263. 
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elude an allowance for counsel fees to the wife, 
at least where there was no gross or immoral con¬ 
duct on her part.20.5 Likewise, a wife defending 
an action for divorce is entitled to counsel fees not¬ 
withstanding denial of her counterclaim or cross 

action.20.10 

According to other authority, the wife is entitled 
to recover counsel fees only if she is successful in 
the proceeding,20.15 and it has been held under par¬ 
ticular circumstances that, where the husband is en¬ 
titled to a decree of divorce, an allowance in favor 
•of the wife cannot be sustained .21 In this respect 
it has been adjudicated that whether the wife should 
be allowed counsel fees in the husband's successful 
suit for divorce is a question to be decided in the 
light of the wife’s resources, the character of the 
parties, and all the attending circumstances.2i*5 
It has also been held that a wife who has been un¬ 
successful in her suit for divorce cannot recover 
such fees ,22 or, at least, that the court may order 
her to pay her own fees in whole or in part.22.5 
Under some statutes, an award of counsel fees to the 
wife is authorized notwithstanding the denial of a 
divorce both to the husband and to the wife. 22.10 
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Allowances for expenses have been made where 
temporary alimony was refused, it appearing that 
the investigation of the charges and countercharg¬ 
es will necessarily involve a long and expensive 
litigation.23 A wife may expressly or impliedly 
waive the right to ask for counsel fecs.23.5 30 ^ 
der the view that allowances to the wife for counsel 
fees and expenses of suit are included within the 
term “temporary alimony,” see supra § 202 , it has 
been held that a release by a wife of all claims of 
alimony included claims for counsel fees in de¬ 
fending a suit for divorce.24 Where contempt pro¬ 
ceedings are brought against the husband for 
nonpayment of alimony, the fact that he makes 
payment prior to hearing has been held not to pre¬ 
clude an allowance for counsel fees in such pro- 

ceedings.25 

Conduct of counsel may be such as to preclude an 
allowance in favor of the wife for counsel fees.26 

Laches of the wife in making defense, while a 
bar to an allowance of alimony, see supra § 209, will 
not necessarily prevent the allowance of counsel 
fees.27 Nor may failure of the wife to use due 
diligence in prosecuting her appeal from a decree of 


^ 0 . Ark,—^Warren v. Warren, 216 S, 
W.2d 398, 214 Ark. 379. 

.Ky.—Snider v. Snider, 302 S.W.2d 
521—Dlstler v. Distler, 191 S.W.2d 
226, 301 Ky. 331. 

"Lia.—Tanner v. Tanner, 86 So.2d 80, 
229 La. 399. 

*Tex.—^Russell v. Russell, Civ.App., 
79 S.W.2d 639. 

Wash.—Mapes v. Mapes, 167 P.2d 
405, 24 Wash.2d 743. 

:20.5 Utah.—^Alldredgre v. Alldredge, 
229 P.2d 681, 119 Utah 504, 34 A. 
L.R. 305. 

:20.1O Ill.—Plorio v. Plorio, 146 N.E. 

2d 215, 151 Ill.App.2d 311. 
iXiock of residence qnallficatioiLS 
Wife defending an action for di- 
'vorce is entitled to counsel fees not¬ 
withstanding she prosecuted a cross 
■action for divorce which she was not 
.entitled to maintain in the absence 
.of allegation and proof of statutory 
equal ideations as to residence. 

‘Tex.—eater v. Yeater, Civ.App., 243 
S.W.2d 389. 

:20.15 La.—Tanner v. Tanner, 86 So. 
2d 80, 229 La. 399—Parker, Seale & 
Kelton V. Messina, 36 So.2d 724, 
214 La. 203. 

-21. Okl.—^Newman v. Newman, 290 
P. 179, 144 Okl. 160. 

:Prop6xty acquired by wife 

Where, in a suit for divorce 
.brought by the wife, the husband 
^as shown to be entitled to divorce 
40 n his cross petition and it appeared 


that the wife had been awarded cer¬ 
tain property acquired during mar¬ 
riage and had quieted her title to 
other property conveyed to her by 
her husband, it was held that an al¬ 
lowance of counsel fees in her favor 
could not be sustained. 

Okl.—^Newman v. Newman, supra. 

21.5 Pa.—Tumini v. Tumini, 28 A. 
2d 357, 150 Pa,Super. 363. 

22. La.—^Hughes v. Hughes, 149 So. 
455, 177 La. 785. 

Miss.—Lakey v. Lakey, 67 So.2d 711, 
218 Miss. 697. 

Evldoace iii.8uffioie]i,t to snstaia di¬ 
vorce 

Where prayers for temporary and 
permanent alimony were not based 
on ground that parties were living in 
a bona fide state of separation, hut 
were incidental to a cross bill for 
divorce, and evidence was insufllclent 
to sustain divorce granted on cross 
bill, decree awarding wife permanent 
alimony and subsequent order grant¬ 
ing additional attorney’s fees were 
without legal force and effect. 

Ga.—Stimpson v. Stimpson, 98 S.E. 
2d 559, 213 Ga. 235. 

22.5 Pa.—Seery v. Seery, 131 A.2d 
845, 183 Pa.Super. 322. 

22.10 Ala.—^Penn v. Penn. 19 So.2d 
353, 246 Ala. 104. 

Iowa.—Sido v. Sido, 48 N.W.2d 799, 
242 Iowa 950. 

Ky.—Butcher v. Butcher, 178 S.W. 
2d 616, 296 Ky. 740. 

978 


23. III.—Cooper V. Cooper, 85 Ill. 
App. 676, affirmed 56 N.E. 1059, 
185 III. 163. 

N.Y.—Shaw V. Shaw, 26 N.T.S. 715, 
5 Misc. 497, 

23.5 Ga.—Lee v. Palmer, 44 S.E.2d 
616, 76 Ga.App. 762. 

In appellate court 

In divorce action, where jury with¬ 
out objection failed to answer spe¬ 
cial issues with respect to award of 
attorney’s fee to the wife and the 
wife did not complain, the wife 
waived her right subsequently to 
claim attorney’s fee in the appellate 
court. 

Tex.—Hoggs v. Boggs, Civ.App., 306 
S.W.2d 237. 

24. Ala.—McEvoy v. McEvoy, 106 
So. 602, 214 Ala. 112, 45 A.L.R. 
935. 

26. Cal.—Ritter v. Ritter, 284 P. 960, 
103 C.A. 683. 

26. Idaho.—Callahan v. Callahan, 
102 P. 060, 33 Idaho 241. 

Cruelty 

Where counsel for wife is respon¬ 
sible for acts of extreme cruelty on 
her part which might be the basis of 
a decree on that ground, the husband 
is not required to pay for the serv¬ 
ices of such counsel for the wife in 
the case. 

Idaho.—Callahan v. Callahan, supra. 

27. Pa.—Sutton V. Sutton, 41 Pa.Co. 
373. 
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divorce preclude an allowance of counsel fees in her 
favor pending such appeal.28 

b. Agreements and Other Provisions 

A valid existing separation agreement may preclude 
an aliowance for counsel fees, and a stipulation between 
the parties with respect to counsel fees may preclude an 
allowance for additional counsel fees. 

It is generally held, in analogy to the rule with 
respect to an allowance of temporary alimony, see 
supra § 209, that a valid existing separation agree¬ 
ment may preclude an allowance for counsel fees,^^ 
at least in an action for separation as distinguished 
from absolute divorce,29-6 and that a provision in a 
separation contract specifically excluding counsel 
fees may warrant a refusal to make allowance for 
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such fees.80 So, a separation agreement fully per¬ 
formed by the husband, unless set aside, bars an 
allowance for such fees in an action for separa- 
tion,3i but not, according to some decisions in an 
action for divorce.5 

The conduct of the wife may be such under a 
contract for counsel fees and suit money as to pre¬ 
clude an allowance in her favor for those items,32 
and it has been held that a stipulation between 
the parties to an action for divorce with respect to 
counsel fees may preclude an allowance for addi¬ 
tional counsel fees.^3 So, a property settlement 
agreement prior to a divorce action waiving the 
right to attorney’s fees may preclude the granting 
of such fees in the action.33.5 


28. Mo.—^DonaJclson v. Donaldson. 
App., 215 S.W. 904. 

29. Ga.—^Phinizy v. Phinizy, 107 S. 
E. 63, 161 Ga. 393. 

N.T.—Ellis v. Ellis, 67 ]Sr.Y.S.2d 845— 
Rose V. Rose, 11 Paige 166. 
AppUcatiozL to amend, decree 
Where wife, who had applied for 
amendment of divorce decree to in¬ 
crease support allowances for her¬ 
self and her daughter, was pre¬ 
cluded by existence of prior separa¬ 
tion agreement, which had been in¬ 
corporated in decree, from obtaining 
such relief, wife would also be denied 
counsel fee. 

N.T.—Berenberg v. Berenberg, 148 
N.Y.S.2d 169, 3 Misc.2d 766. 

29.5 In ITew York 

(1) The text rule has been fol¬ 
lowed. 

N.Y.—^McAvoy v. MoAvoy, 74 N.Y.S. 
2d 714, 272 App.Piv. 1100, appeal 
dismissed 82 N’.B.Sd 681, 298 N.Y. 
678—^Ascher v. Ascher, 210 N.Y.S. 
615, 213 App.Div. 183, 

Brock v. Brock, 148 N.Y,S.2d 47, 
3 Misc.2d 467—Taffel v. Taffel, 43 
N.Y.S.2d 777, 181 Misc. 269. 

Moore v. Moore, 69 N.Y.S.2d 22. 

(2) It has apparently been held, 
however, that the exi.stence of a sep¬ 
aration agreement does not necessar¬ 
ily preclude an allowance of counsel 
fees in an action for separation. 

N.Y.—^Henning v. Henning, 74 N.Y.S. 

2d 468, 272 App.Div. 676—Shannon 
V. Shannon, 22 N.Y.S.2d 203, 259 
App.Div. 1063. 

Dworetzky v. Dworctzky, 43 N. 
Y.S.2d 127. 

80. Md.—Melson v. Melson, 134 A. 
136, 151 Md. 196. 

N.J.—-Casteel v. Casteel, 133 A.2d 629, 
45 N.J.Super. 338. 

N.Y.—Brock v. Brock, 148 N.Y.S.2d 
47, 3 Misc.2d 467. 

31. N.Y.—Davis v. Davis. 186 N.Y.S. 
805, 195 App.Div. 430. 

Brock V. Brock, 148 N.T.S.2d 47, 3 
Misc.2d ^ i7—^Dolan v. Dolan, 40 N. 


Y.S.2d 662, 179 Misc. 960—^Zysman 
V. Zysman. 251 N.Y.S. 355, 140 
Misc. 617. 

In advance of trial 

(1) In action for separation and to 
set aside separation agreement, 
counsel fees will not ordinarily be 
allowed in advance of trial, when it 
would be necessary to determine va¬ 
lidity of agreement and probability 
of wife’s success on affidavits. 

N.Y.—^Zysman v. Zysman, supra. 

(2) A subsisting separation agree¬ 
ment effectively bars alimony and 
counsel fees pendente lite in an ac¬ 
tion brought to set aside the agree¬ 
ment and for a legal separation, on 
the theory that counsel fees and al¬ 
tered support provisions in such 
combined action are justified only 
when and if the separation agreement 
is vitiated. 

N.Y.—Dash v. Dash, 167 N.Y.S.2d 
583. 

(3) In action to set aside separa¬ 
tion agreement and for judicial sep¬ 
aration and other relief, plaintiff was 
not entitled to alimony pendente lite 
and counsel fees unless question 
whether separation agreement was 
valid and enforceable was first de¬ 
cided adversely to defendant. 

N.Y,—Sullivan v. Sullivan, 138 N.Y. 

S.2d 648, 285 App.Drv. 967. 

31.5 N.Y.—Mazzilli v. Mazzilli, 137 
N.Y.S.2d 183. 

Effect of coitxLterclaim 

Separation agreement whereby 
wife agreed that in event she insti¬ 
tuted action against husband she 
would not make request for counsel 
fees did not preclude the granting of 
counsel fees to wife in action insti¬ 
tuted by her where husband filed a 
counterclaim for divorce, and wife is 
entitled to allowance to defend 
against counterclaim. 

N.Y.—Dworetzky v. Dworetzky, 43 N. 
Y.S.2d 127. 

32. Pla.—^Worman v. Worman, 169 
1 So. 677, 118 Fla, 471. 
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Accepting payments 

Wife suing for divorce has, under 
the text rule, been held to be es¬ 
topped to set up claim for suit mon¬ 
ey, or counsel fees, where she had 
for over nine years accepted pay¬ 
ments made to her with definite un¬ 
derstanding that such payments were 
in lieu of suit money and counsel 
fees. 

Fla.—^Worman v. Worman, supra. 

33. Nev.—^Drespel v. Drespel, 54 P. 

2d 226, 56 Nev. 368. 

Agreement as to temporary alimony 
An oral agreement for husband’s 
payment to wife of four hundred 
fifty dollars per month as temporary 
alimony pending wife’s divorce suit 
could not serve as basis for subse¬ 
quent judgment awarding wife addi¬ 
tional attorney’s fees. 

Ga.—Finch v. Finch, 97 S.E.2d 576, 
213 Ga. 199. 

33.5 Fla.—^Du Free v. Du Free, 28 
So.2d 907, 158 Fla. 439. 

Objection prior to decree 
Where a fair and equitable post¬ 
nuptial contract which does not facil¬ 
itate or promote a separation or di¬ 
vorce is filed with pleadings or depo¬ 
sitions, no decree for payment of suit 
money or counsel fees may be enter¬ 
ed except in accordance with its 
terms, unless party to whom such 
relief might otherwise be awarded 
raises objection prior to entry of de¬ 
cree. 

Va.—Ryan v. Griffin, 103 S.B.2d 240, 
199 Va. 891. 

In California 

(1) It has been held that a proper¬ 
ty settlement agreement, pursuant to 
a divorce action, does not deprive a 
court of power to award attorney’s 
fees and costs pendente lite. 

Cal.—^Locke Paddon v. Locke Pad- 
don, 227 P. 715, 194 C. 73. 

Walker v. Walker, App., 323 P. 
2d 451—Steinmetz v. Steinmetz, 
227 P. 713, 67 C.A 195. 

(2) According to other decisions, 
however, where there is in full force 
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On the other hand it has been held that a sepa- fees in favor of the wife for services other than 
ration agreement whereby the husband has made those contemplated,^^ or where such contract or 
suitable provision for the maintenance of his wife stipulation does not in terms extend to such fees.38.5 
does not necessarily preclude an allowance to her Moreover, it has been held that, notwithstanding a 
for expenses and counsel fees,^^ regardless of the separation agreement expressly provides that the 
validity of such agreement,35 irrespective of wheth- wife will not make any claim for counsel fees in any 
er the wife is defendant or plaintiff,38 and notwith- subsequent action for divorce, an allowance for such 
standing she makes no claim in her pleading that fees may, under certain circumstances, be made in 
the amount received by her under the separation an action brought by the husband.38 

agreement is inadequate.ST allowance for counsel fees may be made in 

It has also been held that a stipulation between favor of the wife, where the separation agreement is 
the parties to a divorce action does not preclude the of doubtful validity^o or is void. 40.6 Under a stat- 
trial court from making an allowance of counsel ute vesting in the trial court exclusive discretion as 


and effect at time of divorce action a 
property settlement agreement pro¬ 
viding that parties waive one anoth¬ 
er’s obligations, including right of 
support, alimony, attorney’s fees, and 
court costs, trial court in a divorce 
action is obliged to deny a motion 
for attorney’s fees and court costs. 
Cal.—Fox V. Fox, 265 P.2d 881, 42 C. 

2d 49—^Patton v. Patton, 196 P.2d 

909, 32 C.2d 520. 

Newhall v. Newhall, 321 P.2d 

818, 167 C.A.2d 786—Bluhm v. 

Bluhm, 277 P.2d 421, 129 C.A.2d 

646—Spreckels v. Spreckels, 244 P. 

2d 917, 111 C.A.2d 529—Walsh v. 

Walsh, 239 P.2d 472, 108 C.A.2d 

675. 

(3) So where property settlement 
agreement, which was condrmed by 
divorce decree, contained an implied 
waiver by wife of any potential claim 
to a future increase in support allow¬ 
ance, and to a claim for legal expens¬ 
es in prosecuting a proceeding for in¬ 
creased support, divorced wife is 
not entitled to costs and counsel fees 
involved in unsuccessful appeal by 
wife from decree denying her mo¬ 
tion to modify support provisions of 
agreement. 

Cal.—Grolla v. Grolla, 311 P.2d 647, 

151 C.A.2d 253. 

(4) On the other hand, if property 
settlement agreement has not had 
judicial approval and is attacked as 
being void or as having been obtained 
through fraud, court may make an 
award in favor of wife in divorce suit 
for counsel fees and costs. 

Cal.—Spreckels v. Spreckels, supra. 

(5) While superior court may dis¬ 
regard spouses’ property settlement 
agreement, neither approved nor an¬ 
nulled by court, it may give due con¬ 
sideration to provisions of such 
agreement in passing on merits of 
wife’s application for counsel fees 
and costs pending her divorce action. 
Cal.—^Walsh v. Walsh, supra. 

(6) The fact that property settle¬ 
ment provided that court in wife’s 
contemplated action for divorce 
might fix, at the trial or default hear¬ 
ing, amount of attorney’s fees to be 


paid by defendant, does not deprive 
court of jurisdiction to determine 
such fees. 

Cal.—Line v. Line, 171 P.2d 733, 75 
C.A.2d 723. 

(7) Circumstances of spouses* rec¬ 
onciliation, after their separation 
and execution of property settlement 
agreement, must show that they in¬ 
tended to reunite as husband and 
wife to establish abrogation of such 
agreement and entitle wife to coun¬ 
sel fees and costs pending her sub¬ 
sequent divorce action, and occasional 
cohabitation does not alone establish 
reconciliation. 

Cal.—^Walsh v. Walsh, supra. 

(8) Where wife filed action for di¬ 
vorce, and thereafter husband and 
wife executed a property settlement 
agreement that each party releases 
the other from all claims for attor¬ 
ney's fees and expense money In con¬ 
nection with any action for divorce 
that might thereafter be commenced, 
and parties were reconciled and lived 
together and two children were born, 
and thereafter wife instituted second 
divorce suit, wherein it was neces¬ 
sary to determine validity and effect 
of property settlement agreement in 
order to adjudicate rights of parties, 
court properly deferred its ruling on 
such questions until case should be 
tried on merits, and agreement was 
therefore not a bar to award for 
counsel fees and costs. 

Cal.—Spreckels v. Spreckels, supra. 

34. Ga.—^Byrd v. Byrd, 122 S.E. 193, 
167 Ga. 787. 

Idaho.—Hay v. Hay, 232 P. 896, 40 
Idaho 159. 

Mich.—Goodspeed v. Goodspeod, 170 
N.W. 90, 204 Mich. 44. 

Pa.—Hutt V. Hutt, 46 Pa.Dist. & Co. 
674—McClenen v. McClcnen, 36 Pa. 
Dist. & Co, 270, 

Tenn.—Russell v. Russell, 3 Tenn. 
App. 232. 

19 C.J. p 237 note 83. 

Termiaatioii. of payments 
Where husband ceased to make 
payments required by separation 
agreement for support of wife and 
children, wife in her action for judi¬ 
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cial separation was entitled to tem¬ 
porary alimony and counsel fees. 
N.Y.—^Elsenberg v. Bisenberg, 69 N 
Y.S.2d 534. 

35. Ga.—Byrd v. Byrd, 122 S.E. 193, 
167 Ga. 787. 

3S. Ga.—Byrd v. Byrd, supra. 

Mo.—Howard v. Howard, App., 274 
S.W. 630. 

N.Y.—Smith v. Smith, 217 N.Y.S. 3, 
127 Misc. 764—Blueglass v. Blue- 
glass, 216 N.Y.S. 325, 127 Misc. 
157. 

19 C.J. p 237 note 83 [a]. 

37. N.Y.—Smith v. Smith, 217 N.T.S. 
3, 127 Misc. 764. 

38. Nev.—^Drespel v. Brespel, 45 P. 
2d 792, 66 Nev. 368, modified on oth¬ 
er grounds 54 P.2d 226, 56 Nev. 
368. 

Pa.—Snyder v. Snyder, 69 Pa.Dist. & 
Co. 379, 22 Leh.L.J. 262. 

38.5 Kan,—Zernickow v. Zernickow, 
244 P.2d 873, 173 Kan. 163. 
Agreement to incur no liability 
Provision in contract that wife 
agreed to incur no liability for which 
husband might become bound did not 
prevent the granting of attorney’s 
foes to wife in husband’s divorce suit. 
Okl.—Clark v. Clark, 202 P.2d 990, 
201 Okl. 134. 

39. Md.—Campbell v. Campbell, 198 
A. 414, 174 Md. 229, 116 A.L.R. 939. 

Statute creating new ground 
A separation agreement wherein 
wife waived right to counsel fees did 
not preclude allowance to wife for 
counsel fees in husband’s suit for 
divorce under statute which was en¬ 
acted after execution of separation 
agreement and which provided new 
ground for divorce. 

Md.—Campbell v. Campbell, supra 

40. N.Y.—Tilllnghast v. Tillinghast, 
16 N.Y.S.2d 863, 268 App.Div. 350, 
reargument denied 18 N.Y.S.2d 747, 
269 App.Div. 761—Kramrath v. 
Kramrath, 247 N.Y.S. 493, 231 App. 
Dlv. 533—Reis v. Reis, 14 N.Y.S. 
2d 653, affirmed 20 N.Y.S.2d 405. 259 
App.Div. 851. 

40-5 N.y.—Adams v. Adams, 91 N. 
Y.S.2d 886, 196 Misc. 211. 
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to the allowance of counsel fees in divorce actions, 
it has been held that whether a particular agree¬ 
ment for the settlement of the rights of the parties 
shall constitute a bar to such allowance is within 
the discretion of such court'll The fact that a 
separation agreement does not provide for counsel 
fees does not preclude an allowance of counsel fees 
in a proper case>2 

Agreements by counsel An allowance for coun¬ 
sel fees may be refused where counsel have agreed 
to render their services gratuitously,43 or for a con¬ 
tingent fee;44 but the existence of such an agree¬ 
ment does not preclude an allowance of a sum for 
fees of other counsel whose services are rendered 
necessary;45 and a wife’s agreement to pay her at¬ 
torney a certain per centum of the sum recovered 
as alimony has been held to be void as against pub¬ 
lic policy.46 An agreement between the wife and 
her counsel, without the husband being a party 
thereto, fixing the amount to be paid for their serv¬ 
ices not being binding on the husband, should not 
control the allowance made by the court.47 An 
agreement made by an attorney, on receipt of a 
certain amount as a counsel fee, that no applica¬ 
tion shall be made for further fees until the result 
of the action is reached, does not bar an application 
for counsel fees on a new trial, where the jury dis¬ 
agreed in the first trial.43 


DIVORCE §§ 223-224 

§ 224. Amount of Allowance 

a. In general 

b. Number of counsel 

c. How ascertained 

d. Adequacy and excessiveness 

a. In G-eneral 

The court in fixing the amount of the allowance to 
be made for counsel fees and expenses should attempt to 
make the contest one on even terms; and the amount al¬ 
lowed should be a reasonable one under the circumstances 
as determined by the court, with a view to the securing 
of adequate compensation for services necessarily per¬ 
formed. 

In fixing the amount of the allowance for counsel 
fees and expenses in a divorce action, the court 
should so far as possible make the legal contest one 
on even terms ;48.60 and it should attempt to place 
each party in such a position that neither would have 
the advantage of the other, in waging the suit or in 
presenting the evidence, to prove or disprove the 
falsity of the allegations made.49 

While the allowance and its amount are within 
the discretion of the court, see supra § 220, this dis¬ 
cretion should not be exercised arbitrarily the 
amount allowed should be reasonable,and should 
be controlled by the facts of the particular case as 
established by the evidence.52 Moreover, the 
amount allowed should generally be sufficient to in- 


41- Cal.—McCahan v. McCahan, 190 
P. 458, 47 C.A. 173. 

42. N.Y.—SchilTordockcr v. Schiffer- 
decker, 220 N.Y.S. 229. 219 App.Dlv. 
740. 

43. Cal.—Mudd v. Mudd, 33 P. 114, 
98 C. 320. 

44. Mla.s.—Warner v. Warner, 167 
So. 015. 175 Miss. 476. 

19 C.J. p 237 note 85. 

45. Cal.—White v. White, 24 P. 1030. 
86 C. 212. 

46. Kan.—Corpus Juris cited in 

Dannenberij v, Dannenhorff, 100 1*. 
2d 667. 660. 151 Kan. 600. 

19 C.J. p 237 note 87. 

47. Cal.—Mudd v. Mudd, 33 P. 114, 
98 C. 320. 

19 C.J. p 237 note 88. 

48. N.Y.—Van Wormcr v. Van 
Wormer, 11 N.Y.S. 247, 57 Hun 
496. 

48.50 Minn.—Uompel v. Hempel, 30 
N.W.2d 694, 226 Minn. 287. 

•Counsel of equal staudluflr 

Allowance of reasonable counsel 
fees made to necessitous wife to de¬ 
fend husband's appeal from judg¬ 
ment and divorce action must give 
her power to hire counsel of standing 
equal to standing of husband’s attor¬ 
ney in order to equalize contest and 
•to protect her rights. 


Cal.—Pope V. Pope, 237 P.2d 312, 107 
O.A,2d 537. 

49. Md.—Serio v. Serio, 185 A. 648, 
549, 170 Md. 642. 

19 C.J. p 238 note 90. 

Other statoEueuts of rule 

(1) “The wife . . . is entitled 

to be placed in relatively the same 
position in regard to the prosecution 
of her suit as her husband occupies 
with respect to his.” 

Md.—Serio v. Serio, supra. 

(2) “The statute contemplates 

. . . placing the parties on a par 

in defending their rights.” 

Pa.—^Brong v. Brong, 195 A. 439, 440, 
129 Pa.Super. 224. 

(3) While award of fees to wife’s 
counsel in her divorce suit is not in¬ 
tended as a penalty on husband, even 
if he is at fault, award should not be 
so inadequate as to put wife at disad¬ 
vantage in presenting her case, even 
if issue is ultimately determined 
against her. 

Md.—Egress v. Egress, 97 A.2d 335, 
202 Md. 510. 

50. Ill.—Barton v. Barton, 55 N.B.2d 
542, 323 lll.App. 357—^Benham v. 
Benham, 107 IlLApp. 424, affirmed 
70 N.E. 30, 208 Ill. 98. 

51. Ala.—^Davis v. Davis, 51 So.2d 
876, 255 Ala. 488. 
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Mass.—Sack v. Sack, 105 N.E.2d 371, 
328 Mass. 600. 

Miss.—^Hibner v. Hibner, 64 So.2d 
756, 217 Miss. 611. 

Mo.—^Hogsett V. Hogsett, App., 83 S. 
W.2d 152. 

Neb.—^Holmes v. Holmes, 41 N.W.2d 
919, 152 Neb. 556—Egbert v. Eg¬ 
bert, 30 N.W.2d 669, 149 Neb. 227— 
Burns v. Burns, 15 N.W.2d 753, 145 
Neb. 213—Jensen v. Jensen, 15 N. 
W.2d 57, 144 Neb. 867. 

Okl.—Watson v. Watson, 212 P.2d 
667, 202 Okl. 261. 

Or.—Spath v. Spath, 162 P.2d 511, 
177 Or. 375. 

Pa.—^Konetzny v. Konetzny, 52 Pa. 
Dist. & Co. 584. 

Griffiths v. Griffiths, Com.Pl., 28 
Brie Co. 60—^Deutsch v. Deutsch, 
Com.Pl., 23 Leh.L..^. 134—Cillo v. 
Cillo, Com.Pl., 29 Northumb.Leg.J. 
67—Royce v. Royce, Com.Pl., 27 
Northumb.Leg.J. 29—Portzline v. 
Portzline, Com.Pl., 25 Northumb. 
Leg.J. 13. 

Wis.—Cudahy v. Cudahy, 258 N.W. 

168, 217 Wis. 365. 

19 C.J. p 238 note 93. 

52. Mo.—Simon v. Simon, 248 S.W. 
2d 560. 

Tex.—^Robbins v. Robbins, Civ.App., 
125 S.W.2d 666. 
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sure proper and competent legal representation,53 
and to compensate adequately for the services nec¬ 
essary to be performed.53-5 

The allowance should not, however, exceed an 
amount reasonably necessary to provide such repre- 
sentation,54 or exceed the reasonable compensation 
of counsel under all circumstances of the case, 
without regard to what might properly be demanded, 
as between counsel and client, by the counsel actual¬ 
ly employed.55 The amount allowed for counsel 
fees should be for services necessarily rendered; 
not merely for time spent in repetition of proof of 
the same matter,56 and an order awarding counsel 
fees gives the attorney no right to compensation for 
services not actually performed.®? 

Only necessary litigation should be provided for,58 
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and the amount to be awarded is limited to the ex¬ 
pense of prosecuting or defending the suit in which 
the award is granted.® 8-6 The court may allow one 
or more of items of suit money to the wife and deny 
other such items according to the wife’s needs and 
the facts and circumstances shown at the hearing 
on the motion for allowances.58.i0 Allowances for 
items not essential to the prosecution of her suit®^ 
or appeal®® cannot be made, and, where the wife is 
defendant, the allowance cannot exceed a sum 
greater than is reasonably necessary for defense 
of the action.®! may an allowance be made for 
counsel fees for services having no relation to the 
pending action.®^ 

The amount awarded as counsel fees should be 
fixed in accordance with the character, situation, 
and surroundings of the partics.®2-5 Although the 


53. Ga.—Hall V. Hall, 195 S.B. 731, 
185 Ga. 502—Curtis v. Curtis, 159 
S.E. 862, 173 Ga. 111. 

Md.—Lopez V. Lopez, 112 A.2d 466, 
206 Md. 509. 

Minn.—Hempel v. Hempel. 30 N.W.2d 
594, 225 Minn. 287. 

Miss.—Parker v. Parker, 14 So. 459, 
71 Miss. 164. 

Mo.—Brinker v. Brinker, 227 S.W.Sd 
724, 360 Mo. 212. 

Price V. Price, App., 281 S.W.2d 
307. 

53.5 Neb.—Shomaker v. Shomaker, 
88 N.W,2d 221, 166 Neb. 164—Bwin- 
nell V. Bwlnnell, 86 N.W.2d 579, 165 
Neb. 566—Malone v. Malone, 80 N. 
W.2d 294, 163 Neb. 517—Nickerson 

V. Nickerson, 42 N.W.2d 861, 152 
Neb. 799—Specht v. Specht, 27 N. 

W. 2d 390, 148 Neb. 325. 

54. Cal.—Shopiro v. Shopiro, App., 
153 P.2d 62. 

Md.—Bonwit v, Bonwit, 181 A, 237, 
169 Md. 189. 

55. Mich.—Bloss v. Bloss, 153 N.W. 
666, 187 Mich. 425. 

19 C.J. p 238 note 8. 

Commensnrate fee 
Generous fee for the conduct of a 
divorce case against a wealthy man 
is oppressive unless it be commen¬ 
surate with the services to be per¬ 
formed; and while the seriousness 
of the charges made by the parties in 
a divorce action and the gravity of 
the Interests* involved may enhance 
or diminish the obligation laid on 
wife’s attorney to preserve her status 
as wife and to maintain her in the 
social esteem, such factors do not 
justify a liberal fee in the absence 
of work done and results accom¬ 
plished. 

Cal.—Shopiro v. Shopiro. App., 153 
P.2d 62. 

56. Ill.—Buehler v. Buehler, 27 N, 
E.2d 466, 373 Ill. 626. 

57. N.Y.—Gordon v. U. S. Fidelity & 


Guaranty Co.. 134 N.Y.S. 891, 76 
Misc. 203. 

58. Til.—Wright v. Wright, 47 N.E. 
2d 347, 317 IlLApp. 607. 

Miss.-Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

Wls.—Cudahy v. Cudahy. 258 N.W. 

168, 217 Wis. 355. 

19 C.J. p 238 note 94. 

5a5 Cal.—Walsh v. Walsh. 239 P. 

2d 472, 108 C.A.2d 575. 

Ill.—Barton v. Barton, 55 N.B.2d 542, 
323 Ill.App. 357. 

Md.—Johnson v. Johnson, 86 A.2d 
620, 199 Md. 329. 

Necessity of instituting proceedings 

Generally, a divorced wife who is 
desirous of forcing her former hus¬ 
band to pay delinquent alimony 
which ho has willfully refused or 
failed to pay is entitled to attorney’s 
fees only if she institute.*! appropri¬ 
ate legal proceedings through her 
attorney to compel payment of such 
alimony, and then she may be allowed 
reasonable fees based on the nature 
and extent of the services performr>d 
by her attorney. 

Ill.—Wright V. Wright, 47 N.E.2d 347, 
317 IlLApp. 607. 

53.10 Mo.—Noll V. Noll. App.. 286 
S.W.2d 68. 

59. N.y.—Cohn v. Cohn, 282 N.Y.S. 
494. 246 App.Div. 537. 

Pa.—Kaufman v. Kaufman, 6 ra.Dlst. 
& Co.2d 97. 

Arrearages on wife’s property 

Where payment of arrears in tax¬ 
es, interest, and water nites on prem¬ 
ises of the wife were not .shown to 
be necessary to enable her to prose¬ 
cute her action, it was held in a 
particular case that the court whs 
without power to direct their pay¬ 
ment by the husband. 

N.Y.—Cohn V. Cohn, 282 N.Y.S. 404, 
246 App.Div. 537. 

60. Nev.—^Hannah v. Hannah, 62 P. 
2d 696, 57 Nev. 239. 
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Filing fe» on appeal 
Where only one fee for filing of 
record on appeal could be charged 
and had already been paid, it was 
held under the text rule that no 
allowance could be made for a filing 
fee. 

Nev.—Hannah v. Hannah, supra. 

Points not open for decision 

In divorce proceeding, no counsel 
fees could properly be allowed for 
services rendered in presenting points 
on appeal which, under established 
law, were not open for decision by 
the reviewing court. 

Cnl.—Bark«‘r v. Barker, 293 P.2d 85, 
139 C.A.2d 206. 

Nonprejndioial errors 

In divorce proceeding, counsel fees 
could not properly be awarded against 
successful party for services ren¬ 
dered in presenting to reviewing 
court errors which were not prejudi¬ 
cial to appealing party. 

Cal.—Darker v. Barker, supra. 

Questions without substance 

Services performed in divorce case 
in rai.sing questions which are not of 
real substance should not be basis for 
award of attorneys’ fees. 

Cal.—Darker v. I^nrker, supra. 

61. WI.S.—Cudahy v. Cudahy, 258 N. 
W. 16K, 217 Wis. 355. 

62. Ill.—F<»ingold v. Peingold, 177 N. 
K. 881, 345 111. 203. 

N.Y.—Vlall V. Viall, 33 N.Y.S.2d 975. 
263 App.Div. 548. 

Decker V. IMne, 83 N.Y.S.2d 749. 
193 Wise. 108. 

I’a.—Harrison v. Harrison, 133 A.2d 
870, 183 Pa.Super. 562. 

Thu r.St on v. Thurston, Com.Pl., 
69 Montg.Co. 142, 67 York Leg.Rec. 
16. 

62.5 Pa.—Be.st v. Best. 91 A.2d 296, 
171 Pa.Buper. 629—Morgan v. Mor¬ 
gan. 91 A.2a 295, 171 Pa.Super. 625. 
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amount allowed need not be limited to a proportion 
of the husband’s income, 62.10 it should bear some 
fair relation to the husband’s estate and station in 
life,62 to his ability to pay,63.5 and to the estate of 
the wife.63-10 Special care should be taken that the 
allowance is not such as to encourage unnecessary 
prolongation of the hearings.®^ 

Under a statute expressly so providing in case 
of divorce in favor of the wife for misconduct of 
the husband, the allowance must be as liberal as 
the estate of the husband will permit, regard being 
had to the condition of his family and to all of the 
-circumstances of the case.65 Where allowance to a 
necessitous wife in order to enable her to present 
her case on appeal is being considered, it has been 
held that in fixing the amount the husband should 
not be placed in such position as to make it impos¬ 
sible for him to strive for the affirmance of a de¬ 
cree presumably lawful and just in his favor.66 The 
husband should, however, be compelled to pay all 
the just and reasonable expenses which the wife 
may incur in the prosecution or defense of the 
suit.67 


DIVORCE § 224 

In accordance with the foregoing rules allowances 
may in a proper case be made to meet expenses in¬ 
curred in investigating and acquiring information as 
to the circumstances of the case,63 including the ex¬ 
pense of efforts to prove grounds for divorce jus¬ 
tified by the facts, although the divorce could be 
easily secured on another particular ground,®® 
amounts spent by solicitors for travel and communi¬ 
cation in connection with the hearings,®®*® and ex¬ 
penses incurred in investigating the character and 
reputation of nonresident witnesses for plaintiff.*^® 
Likewise, an allowance may be made for the ex¬ 
penses of a reference,the expenses of taking depo¬ 
sitions,*^2 including the services of out of town attor¬ 
neys,*^ 2.5 the expenses in taking a transcript of the 
testimony,^® and the cost of printing the wife’s rec¬ 
ord on appeal.74 Other particular items of expense 
recognized as proper subjects of allowance have 
been reasonable hotel and traveling expenses of the 
wife while attending court*^® or while conferring 
with her attorney during the pendency of the pro- 
ceedings,*^®-® stenographer’s fees,76 and witness’ 
fees.'^'^ 


•S2.10 Pa.—Best y. Best, 91 A.2d 296, 
171 Pa.Super. 629—Morgan v. Mor¬ 
gan, 91 A.2d 296, 171 Pa.Super. 626. 

.«3. N.T.—Bittson v. Blttson, 138 N, 
Y.S.2d 294, affirmed 140 N.Y.S.2d 
508. 286 App.Div, 1061, 

Pa.—Best v. Best, 91 A.2d 296, 171 
Pa.Super. 629—Morgan v. Morgan, 
91 A.2d 296, 171 Pa,Super. 625— 
Bowen v. Bowen, 189 A. 629, 124 Pa. 
Super. 544. 

Young V. Young, Com.Pl., 26 Leh. 
L.J. 377. 

•CS-S Pa.—Best V. Best, 91 A.2d 296, 
171 Pa.Super, 629—Morgan v. Mor¬ 
gan, 91 A.2d 296, 171 Pa.Super. 625. 

Pinancial circumstances of husband 
and wife as affecting right to al¬ 
lowance see supra § 222 d, e. 

<83.10 Pa.—Best V. Beat, 91 A.2d 296, 
171 Pa.Super. 629—^Morgan v. Mor¬ 
gan, 91 A.2d 296, 171 Pa.Super. 629. 

•64. N.Y.—Yudcll v. Yudell, 126 N.Y. 
S.2d 163, 282 App.Div. 649. 

Pa.—Bowen v. Bowen, 189 A. 529, 124 
Pa.Super. 644. 

<65. Ala.—Plunkett v. Plunkett, 137 
So. 24, 223 Ala, 400. 

<66. Nev.—Baker v. Baker, 87 P.2d 
800, 59 Nev. 163, modified on other 
grounds 96 P.2d 200, 59 Nev. 163. 

<67. Mo.—Wade v. Wade, App., 229 
S.W. 432. 

Pa.—Pry v. Pry, 5 Sch.Reg. 44. 

*Tex.—Robertson v. Robertson, Civ. 
App., 217 S.W.2d 132. 

W.Va.—^Finnegan v. Arnold, 55 S.E. 
2d 399, 133 W.Va. 221, 19 A.L.R.2d 
700. 


Wis.—Cudahy v. Cudahy, 268 N.W. 

168, 217 Wis. 355. 

19 C.J. p 238 note 95. 

68. Idaho.—^Day v. Day, 96 P. 431, 
15 Idaho 107. 

Md.—^Donigan v. Donigan, Md., 119 
A.2d 430, 208 Md. 611. 

Pa.—^Pernald v. Pernald, 5 Pa.Super. 
629. 

69. Tenn.—Winslow v. Winslow, 182 
S.W. 241,133 Tenn. 663. 

69.5 Md.—^Donigan v. Donigan, 119 
A.2d 430, 208 Md. 511. 

70. N.J.—Merrill v. Merrill, 10 N.J. 
Law J. 142. 

Pa.—^Hartje v. BOartje, 39 Pa.Super. 
490. 

71. Cal.—White v. White, 32 P. 600, 
97 C. 604. 

19 C.J. p 238 note 98. 

72- Ark.—Hardy v. Hardy, 311 S.W. 
2d 761, opinion supplemented on 
other grounds 313 S.W.2d 387. 

R.I.—^Adamo v. Adamo, 193 A, 737, 
59 R.I. 6. Ill A.L,R. 1094. 

19 C.J. p 238 note 99. 

72.5 Ark.—Hardy v. Hardy, 311 S.W. 
2d 761, opinion supplemented on 
other grounds 313 S.W.2d 387. 

73. Wis.—Cudahy v. Cudahy, 258 N. 
W. 168, 217 Wis. 355. 

74. Iowa.—Shors v. Shors, 110 N.W. 
16, 133 Iowa 22. 

19 C.J. p 238 note 5. 

75. Ill.—Thomas v. Thomas, 233 Ill. 
App. 488. 

Wash.—Smiley v- Smiley, 239 P. 551, 
136 Wash. 241. 

19 C.J. p 238 note 1. 
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Nonresident wife who is required 
to come into the state to attend court 
has been held to be entitled to an 
allowance for such expenses. 

Nev.—State v. District Court of Sec¬ 
ond Judicial Dlst. in and for 
Washoe County, 276 P. 14, 61 Nev. 
339. 

Ohio.—Stith V. Stith, Com.Pl., 6 Ohio 
Supp. 234. 

Wash.—Smiley v. Smiley, 239 P. 651, 
136 Wash. 241. 

19 C.J. p 238 note 1 [a]- 

Wife residing in foreign country 

(1) Where the wife resided In a 
foreign country, it was held, in a 
particular case, recognizing that the 
cost of transporting her to the place 
of trial is properly subject to al¬ 
lowance, that the order making such 
allowance should be based on a de¬ 
termination that she could and would 
be present at the trial. 

R.I.—^Adamo v. Adamo, 193 A. 737, 59 

R. I. 6, 111 A.L.R. 1094. 

(2) In some circumstances travel 
costs from foreign country have been 
denied although the cost of taking 
wife’s deposition has been allowed. 
Pa.—Bltz V. Bltz, 74 Pa.Dist. & Co. 

574, 24 Leh.L.J. 120. 

75.5 W.Va.—Pinnegan v. Arnold, 55 

S. E.2d 399, 133 W.Va. 221, 19 A.L. 
R.2d 700. 

76. Cal.—Storke v. Storke, 47 P. 869r 
48 P. 121, 116 C. 47. 

Pa.—^Paule v. Paule, 17 Pa.Co. 147. 


77. Pa.—Graves v. Cole, 19 Pa. 171. 
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On the other hand, various matters have been 
held not the proper subject o£ allowance.77.6 So 
it has been held, in particular circumstances, that 
no allowance can be made to defray the expenses 
of the wife’s traveling companion,78 hotel expenses 
of the wife,79 expenses of wife’s counsel in traveling 
to a distant city to cross-examine a witness whose 
deposition had been taken on behalf of the hus¬ 
band, and fees of an accountant employed by the 
wife to investigate the financial condition of the 
husband.si It has also been held that no allowance 
may be made to cover tlie cost of depositions pre¬ 
viously taken by the wife,®^ and that no allowance 
may be made to enable a wife to procure stenogra¬ 
pher’s minutes of mistrial.^^ An allowance for at¬ 
torney’s services before the suit in devising schemes 
to secure evidence against defendant is not proper.®^ 
Nor, under a statute requiring the husband to pay 
money necessary to enable the wife to carry on or 
defend the action during its pendency, may an al¬ 
lowance for counsel fees include expenses incurred 
by the wife prior to the bringing of the action.^s 

b. Number of Counsel 

rt is a matter of Judicial discretion whether a hus¬ 
band should be required to pay the fees of more than 
one attorney and no fixed rule can be laid down as to 
the number of counsel to which the wife is entitled. 

Whether a husband should be required to pay 
the fees of more than one attorney is a matter of 
judicial discretion,85.50 and no fixed rule can be laid 
down as to the number of counsel to which tlie wife 
is entitled, as this will naturally vary with the diffi¬ 
culties of the particular case and the ability of the 
husband.86 However, it is not within the discretion 
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of the court to allow the wife money for unnecessary 
counsel,87 and ordinarily an allowance for a single 
attorney is sufficient.^S Where several attorneys 
are employed, it is necessary, before the court will 
allow counsel fees for each, to show that the em¬ 
ployment of so many was necessary to protect the 
wife’s intcrests,8^> as she has not the power to em¬ 
ploy as many as she pleases and make the husband 
pay for them.^® 

Change of counsel Although a wife is entitled 
to reasonable and adequate legal representation in a 
divorce action, ordinarily she is not entitled to a 
shifting number of legal counsel at the expense of 
her husband.^®*5 So, in some circumstances, die 
wife is not entitled to additional counsel fees for a 
substituted attorney engaged on dismissal of the first 
attorney who represented her;J>0.iO but where the 
husband engaged an attorney to file suit for his wife 
and paid the attorney’s fee, and the wife did not de¬ 
sire such attorney and employed others who repre¬ 
sented her in the divorce suit, the court may allow 
the wife counsel fees for the services of such other 
attorneys without deduction of the amount paid 
by the husband to the attorney first engaged.90.i6 

c. How Ascertained 

The amount of the expenses of suit to be allowed the 
wife In a divorce action should be ascertained and fixed 
In the manner authorized by statute, and all relevant 
factors should be considered, including the nature of the 
case and the questions involved, the character of the 
services performed, and the character, situation, and sur¬ 
roundings of the parties. 

The amount of counsel fees and expenses to be 
paid by the husband in a divorce action should be 
ascertained and fixed in the manner authorized by 


77.5 IflCaster’s, protbonotary’s, or 
sherUTs fees 

Pa.—Miller v. Miller, 62 Pa.Dist. & 
Co. 283. 

ZiLvestlgration of property rig^hts 
In divorce action, an allowance to 
plaintiff covering: investigration of 
property rights of parties in another 
stale was not “alimony for suste¬ 
nance and expenses” within statute 
authorizing grant of alimony for such 
purposes. 

Ohio.-^ack V. Jack, App., 75 N.B.2d 
484. 

78. N.J.—Main V. Main, 24 A. 1024, 
60 N.J.Eq. 712. 

79. Pa.—Graves v. Cole, ID Pa. 171. 
19 C.J. p 238 note 1 [b]. 

80. Wis.—Cudahy v. Cudahy, 268 N. 
W. 168, 217 Wis. 365. 

81. N.J.—Brummer v. Brummer, 69 
A.2d 38, 6 N.J.Super. 401. 

Pa.—^Kaufman v. Kaufman, 6 Pa.Dist. 
& Co.2d 97. 


Wis.—Cudahy v. Cudahy, 268 N.W. 
168, 217 Wis. 355. 

88, U.S.—Leak V. Leak. Alaska, 166 
P. 474, 84 C.C.A. 284. 

83. N.Y.—Herrmann v. Herrmann, 
84 N.Y.S. 736, 88 App.Dlv. 76. 

19 C.J. p 238 note 3 [a]. 

84. HI.—Rawson V. Rawson, 37 Ill. 
App. 491. 

85. N.Y.—Conklin v. Conklin, 188 N. 
Y.S. 141, 196 App.Div. 607. 

Procuring and protecting evidence 
Expenditures by wife prior to 
the bringing of the action alleged to 
be for the purpose of “procuring evi¬ 
dence of defendant’s adulteries and in 
protecting such evidence against loss 
and destruction” have been hold not 
to be properly included as counsel 
fees under the text rule. 

N.Y.—Conklin v, Conklin, supra, 

85.50 Cal.—Armstrong v. Arm¬ 

strong, 183 P.2d 906. 81 aA.2d 322. 
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86. Wis.—Williams v. Williams, 29 
Wis. 617. 

19 O.J. p 280 note 10. 

87. Cal.—f^haron v. Sharon, 16 P. 
345, 76 C. 1. 

3 9 a.J. p 230 note 11. 

88. Miss.—Iit*es v. Roes, 194 So. 
750, ISS Miss. 266. 

Va.—Colbert v. Colbert, 174 S.E. 660, 
162 Va. 393. 

10 C.J. p 230 note 13. 

80. Cal.—Sharon v. Sharon, 16 P. 

315, 76 C. 1. 

10 C.J. p 230 note 13. 

90. Cal.—Sharon v. Sharon, supra. 
Wis.—Wllllam.'j V. William.s, 29 Wis. 
517. 

90.5 N.Y,—Kalish v. Kalish, 166 N. 

Y.S.2d 362, 7 Misc.2d 612. 

90.10 N.Y.—Myers v. Myers, 162 N.. 
Y.S.2d 167, 6 Mi8C.2d 956, affirmed 
172 N.Y.S.2d 538, two cases. 5 A.D. 
2d 865. 

90.15 Tex.—Bagby v. Bagby, Civ.. 
App., ISO S.W.2d 702. 
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statute,90*50 and all relevant factors should be con¬ 
sidered,90.55 including circumstances which may 
tend to lessen or increase the expense of litiea- 

tion.90.60 

While the court may,9i and there is some author¬ 
ity to the effect that it must,92 hear evidence as to 
the value of the services rendered or to be rendered, 
the general rule is that the court is not required to 
hear such evidence,93 nor is such evidence, when 
tendered, conclusive.93.5 xhe court may determine 
from its own experience and the circumstances dis¬ 
closed by the record the amount to be allowed a wife 
for the services of counsel and expenses of suit;94 
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but in assessing fees, it may not arbitrarily ignore 
undisputed evidence and findings based thereon.94*5 
Where the parties to the action agree to leave 
the matter of counsel fees to be fixed to the trial 
court's own knowledge of the value of the services 
performed they, in effect, make such court the arbi¬ 
trator of the amount of such fees.95 

It has been held that the appellate court may fix 
the fees of counsel to be allowed for presenting the 
case on appeal or may remand the case to the trial 
court for the purpose of having the fees deter- 
mined,95 although it has also been held that the ap¬ 
pellate court will not determine the amount of a 


90.50 N.T.—Myers v. Myers, 162 N. 
Y.S.2d 167, 5 Misc.2d 956, affirmed 
172 N.T.S.2d 538, two cases, 6 A.D. 
2d 865. 

Ximitatioii lield iuapplica'ble 

Statute entitling the prevailing 
party to statutory costs actually in¬ 
curred on appeal for purpose of re¬ 
imbursement, and limiting amount 
which any one party can recover for 
printed briefs to one hundred dollars 
on one appeal, is not applicable to 
necessary costs which may be award¬ 
ed in divorce action in discretion of 
court under statute authorizing trial 
court in its discretion to award ei¬ 
ther husband or wife reasonable esti¬ 
mated necessary costs for prosecut¬ 
ing or defending at the trial or on 
appeal a pending suit for a divorce. 
Cal.—Falk v. Falk, 120 P.2d 724, 48 
C.A.2d 780. 

90.55 Ark.—Turner v. Turner, 243 S. 

W.2d 22, 219 Ark. 259. 

Ga.—Powell v. Powell, 27 S.E.2d 393, 
196 Ga. 694. 

Minn.—Bek v. Eck, 90 N.W.2d 211. 
Neb.—Holmes v. Holmes, 41 N.W.2d 
919, 152 Neb. 566. 

Services after original order 
Where suit for divorce was brought 
by wife and soon after a motion was 
made for allowance of counsel fees 
for wife pendente lite and an order 
was entered thoreon, and subseQuent- 
ly, before actual trial motion was 
made for additional allowance, mo¬ 
tion was but a renewal of original 
motion seeking review of preliminary 
order, and consideration of legal serv¬ 
ices performed by wife's counsel dur¬ 
ing time between original order and 
subsequent motion for an additional 
allowance was proper. 

Nev.—Levinson v. Levinson, 325 P.2d 
771. 

90.60 Mo.—Brinker v. Brinker, 227 S. 

W.2d 724, 360 Mo. 212. 

91- Ark.—Turner v. Turner, 243 S. 

W.2d 22, 219 Ark. 259. 

Cal.—Mudd V. Mudd, 33 P. 114, 98 
C. 320. 

Miss.—Gresham v. Gresham, 25 So.2d 
760, 199 Miss. 778. 

19 C.J. p 239 note 16. 


Necessity of hearing evidence on 
proceedings to procure allowance 
generally see infra § 248. 

Xb^pert oplnioiL 

(1) In determining the amount of 
an allowance, court is at liberty to 
avail itself of the estimates placed 
by experts on the value of the serv¬ 
ices. 

Neb.—Bolton v. Bolton, 154 N.W. 213, 
98 Neb. 625. 

Tex.—^Hodges v. Hodges, Civ.App., 
207 S.W.2d 943. 

(2) However, allowance may be 
fixed by the court either with or 
without aid of expert testimony as to 
value. 

Neb.—Lippincott v. Lippincott, 41 N. 

W.2d 232, 162 Neb. 374. 

Okl.—Clark v. Clark, 202 P.2d 990, 
201 Okl. 134. 

(3) Where expert testimony as to 
value of services rendered by wife's 
attorneys in husband's divorce suit is 
introduced, court must consider the 
testimony only in light of its own 
knowledge along with other perti¬ 
nent facts before the court. 

Okl.—Clark v. Clark, supra. 

(4) Fee for wife’s attorneys in 
divorce action, which district court 
ordered husband to pay and which is 
below the minimum fixed by expert 
witness, is not improper. 

Fla.—Reid v. Reid, 68 So.2d 821. 

99. Cal.—Rose v. Rose, 42 P. 452, 
109 C, 644. 

19 C.J. p 239 note 16. 

Effect of absence of evidence 

<1) Failure to make an allowance 
to wife for attorneys' fee in action 
for divorce was not error, where no 
evidence was given as to what would 
be a reasonable sum for services of 
her attorneys. 

Ind.—Seward v. Seward, 134 N.E.2d 
560, 126 Ind.App. 607. 

<2) Where wife failed to establish 
amount of husband’s attorneys* fees 
in divorce action, wife could not com¬ 
plain on appeal that her attorney 
should have been paid same amount 
as husband’s attorneys. 
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Ariz.—Guthrie v. Guthrie, 242 P.2d 
649, 73 Ariz. 423. 

93. Ga.—Crute v. Crute, 69 S.E.2d 
265, 208 Ga. 724—Hobbs v. Hobbs, 
123 S.E. 891, 158 Ga. 571. 

Okl.—Clark v. Clark, 202 P.2d 990, 
201 Okl. 134. 

19 C.J. p 239 note 17. 

Direct evidence held unnecessary 
In divorce proceeding, evidence of 
reasonable value of attorney’s fees 
was necessarily before trial court as 
it heard case and direct evidence of 
reasonable value was unnecessary. 
Cal,—Jones v. Jones, 286 P.2d 908, 
136 C.A.2d 52. 

Contested case 

In wife’s divorce suit, evidence as 
to what would constitute reasonable 
attorney’s fee was not prerequisite to 
award thereof to wife, where case 
was contested and court awarded only 
modest fee. 

Utah.—Gardner v. Gardner, 222 P.2d 
1055, 118 Utah 496. 

93.5 Miss.—Gresham v. Gresham, 25 
So.2d 760, 199 Miss. 778. 

94- Cal,—^Howard v. Howard, 296 P. 

2d 592, 141 C.A.2d 233. 

Ill.—^Barton v. Barton, 55 N.B.2d 642, 
323 IlLApp. 867. 

Iowa.—Black v. Black, 205 N.W. 970, 
200 Iowa 1016. 

Miss.—Gresham v. Gresham, 25 So. 

2d 760, 199 Miss. 778. 

19 C.J. p 239 note 18. 

94.6 Neb.—^Lippincott v. Lippincott, 
41 N.W.2d 232, 152 Neb. 374. 

95. Ill.—Buehler v. Buehler, 27 N. 
E.2d 466, 373 Ill. 626. 

96. Tenn.—^Taylor v. Taylor, 232 S. 
W. 445, 144 Tenn. 311. 

Costs on appeal generally see supra 
§ 199. 

Jurisdiction of courts to make allow¬ 
ances pending appeal see supra § 
203. 

Right to allowance for prosecuting 
appeal see supra § 221 h. 

Denial wlthont prejudice 
A motion to fix amount of fees for 
services of wife’s attorney on appeal 
in divorce action was overruled, with¬ 
out prejudice to right to move circuit 
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reasonable attorney’s fee in the absence of a finding 
in respect thereof by the trial court.^*^ On fixing the 
amount of counsel fees for services on appeal, the 
court may take into account the orders for fees 
which have been previously made in the litiga- 
tion.^'^‘5 

Matters which may affect the amount of allow¬ 
ances to be made for counsel fees and expenses and 
are to be taken into consideration in ascertaining 
such amount include the nature of the case and the 
questions involved,the merits of the action, 
the probability of success,^7.20 the extent to which 
the action is contested,®'^*25 and the amount and 
character of the naarital property involved.^'^*^® 
Among other factors or elements to be taken into 
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account are the character of the services to be per¬ 
formed,®^ the degree of responsibility imposed on,, 
or incurred by, the attorney,® the practical effort 
required of the attorney to acquaint himself with 
the relevant facts,®®*^® the time necessary to pre¬ 
pare and present the case,®®-l5 and the professional 
ability, skill, and experience called for and exer¬ 
cised.®®*^® 

Likewise, the character and standing of coun¬ 
sel,®®*2® and the benefits derived,®®*®® or the results, 
obtained,®®*®^ from the services rendered are prop¬ 
erly considered. In fixing the amount of the allow¬ 
ance to be made it may also be proper to consider 
the professional services rendered, not only by the 
firm of solicitors appearing of record, or any of its. 


court, on filingr of mandate disposing 
of appeal, to grant relief sought by 
the motion. 

Ky.—Bobbitt v. Bobbitt, 178 S.W.2d 
986, 297 Ky. 28. 

97. Tex.—^Aycock v. Aycock, Civ. 

App., 131 S.W. 1139. 

97.5 Cal.—^Leupe v. Leupe, 130 P.2d 

697, 21 C.2d 145. 

Howard v. Howard, 307 P.2d 412, 
148 C.A.2d 755—Berry v. Berry, 294 
P.2d 766, 140 C.A.2d 63—Harrold v. 
Harrold, 256 P.2d 626, 117 C.A.2d 
664—Frazier v. Frazier, 252 P.2d 

698, 115 O.A.2d 560. 

97.10 Cal.—Pope v. Pope, 237 P.2d 
312, 107 C.A.2d 637. 

Mo.—^Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212. 

Neb.—Bowman v. Bowman, 79 N.W. 
2d 554, 163 Neb. 336—Holmes v. 
Holmes, 41 N.W.2d 919, 152 Neb. 
556—Lippincott v. Lippincott, 41 
N.W.2d 232, 152 Neb. 374—Burns v. 
Burns, 15 N.W^2d 753, 145 Neb. 213 
—Jensen v. Jensen, 15 N.'W.2d 57, 
144 Neb. 857. 

Wash.—Abel v. Abel, 289 P.2d 724, 
47 Wash.2d 816—Rentel v. Rentel, 
238 P.2d 389, 39 Wash.2d 729. 
97.15 N.Y.—Myers v, Myers, 162 
N.Y.S.2d 167, 5 Misc.2d 955, af¬ 
firmed 172 N.Y.S.2d 538, two cases, 
5 A.D.2d 865. 

Inquiry into merits and matters es¬ 
sential to allowance generally see 
supra § 224. 

97.20 N.Y.—Myers v. Myers, supra. 
Not Uxnited to nominal allowance 
Where wife appealing from judg¬ 
ment dismissing complaint for sep¬ 
aration and for judgment declaring 
invalidity of foreign divorce decree 
showed reasonable probability of 
success, allowance to wife for counsel 
fees and expenses would not be limit¬ 
ed merely to cost of transcript of 
minutes and nominal allowance for 
attorney fees. 

N.Y.—Smith v. Smith, 74 N.Y.S.2d 
233, 190 Misc. 298, motion denied 
76 N.Y.S.2d 390, 272 App.Dlv. 1076, 


modified on other grounds 75 N.Y. 
S.2d 662, 273 App.Div. 784. 

97.25 Cal.—Warner v. Warner, 215 
P.2d 20, 34 C.2d 838—Schammel v. 
Schammel, 15 P. 364, 74 C. 36. 

Pope V. Pope, 237 P.2d 312, 107 
C.A.2d 637. 

97.30 Cal.—^Pope v. Pope, supra. 
Neb.—^Bowman v. Bowman, 79 N.W. 
2d 564, 163 Neb. 336—Holmes v. 
Holmes, 41 N.W.2d 919, 152 Neb. 
556—Lippincott v. Lippincott, 41 
N.W,2d 232, 162 Neb. 374—Burns v. 
Burns, 16 N.W.2d 753, 146 Neb. 213 
—Jensen v. Jensen, 16 N.W.2d 57, 
144 Neb. 857. 

Wash.—Abel v. Abel, 289 P.2d 724, 
47 Wash.2d 816—Rentel v. Rentel, 
238 P.2d 389, 39 Wash.2d 729. 
Anticipated services 

In making an award of counsel 
fees under statute, trial court must 
take into account the size of the 
marital estate, difllculties attending 
a determination of the value of the 
property and its classification ns sep¬ 
arate and community, and award is 
based on value of services which can 
thus be anticipated. 

Cal.—^Warner v. Warner, 216 r.2d 
20, 34 C.2d 838. 

98. Ky.—Smith v. Smith, 250 S.W. 
128, 198 Ky. 765. 

Mo.—Wonneman v. Wonneman, App., 
305 S.W.2d 71. 

19 C.J. p 240 note 19. 

98.5 Mo.—^Wonneman v. Wonneman, 
supra. 

Neb.—Bowman v. Bowman, 79 N.W. 
2d 554, 163 Neb. 336^—Lippincott v. 
Lippincott, 41 N.W.2d 232, 152 Neb. 
374. 

98.10 Wis.—^Brackob v. Brackob, 64 
N.W.2d 900, 262 Wis. 202. 

98.15 Md.—Waters v. Waters, 62 A. 

2d 250, 191 Md. 436. 

Neb.—Holmes v. Holmes, 41 N.W.2d 
919, 152 Neb. 556. 

Wash.—Abel v. Abel, 289 P.2d 724, 47 
Wash.2d 816—Rentel v. Rentel, 238 
P.2d 389. 39 Wash.2d 729. 
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98.20 Cal.—^Pope v. Pope, 237 P.2d' 
312, 107 C.A.2d 537. 

Md.—^Waters v. Waters, 62 A.2d 250, 
191 Md. 436—^France v. Safe Depos¬ 
it & Trust Company, 4 A.2d 717,. 
176 Md. 306. 

Mo.—Brinker v. Brinker, 227 S.W.2dl 
724, 360 Mo. 212. 

Wonneman v. Wonneman, App.,. 
305 S.W.2d 71. 

Neb.—Bowman v. Bowman, 79 N.W. 
2d 554, 163 Neb. 336—Lippincott v. 
Lippincott, 41 N.W.2d 232, 152 Neb. 
374—Burns v. Burns, 15 N.W.2d* 
753, 146 Neb. 213—Jensen v. Jen¬ 
sen, 16 N.W.2d 57, 144 Neb. 867. 
Not sole measure 

In determining amount to be al¬ 
lowed the wife for counsel fees in a 
divorce action, the amount of work 
required by counsel in the case is 
not the sole measure to be applied 
in determination of the amount of 
fee.s to be. awardt*d. 

Pa.—Rothman v. Rothman, 119 A.2d 
684, 180 ra.Super. 421. 

98.25 Cal.—Pope v. Pope, 237 P.2d 
312, 107 C.A.2d 537. 

Neb.—Bowman v. Bowman, 79 N.W. 
2d 654, 163 Neb. 336—Holmes v. 
Holnu*.s, 41 N.W.2d 919, 152 Neb. 
556—Lippincott v. Lippincott, 41 
N.W.2d 232, 152 N(‘b. 374—Burns v. 
Burns, 15 N.W.2d 753, 145 Neb. 
213—.Tensen v. Jensen, 15 N.W.2d 
57, 144 Neb. 857. 

98.30 Md.—Waters v. Waters, 62 A. 
2d 260, 191 Md. 436—Prance v. 
Haft* Deposit & Trust Company, 4 
A.2d 717, 176 Md. 306. 

98.35 Ala.—Davis v. Davis, 61 So.2d 
876, 256 Ala. 488. 

Neb.—Bowman v. Bowman, 79 N.W. 
2d 664, 163 Neb. 336—Holmes v. 
Holmes, 41 N.W.2d 919, 162 Neb. 
656—Lippincott v. Lippincott, 41 
N.W.2d 232, 152 Neb. 374—Burns 
V. Burns, 16 N.W.2d 753, 145 Neb. 
213—Jen.sen v. Jensen, 15 N.W.2d 
57, 144 Nob. 857. 

Wash.-Abel v. Abel. 289 P.2d 724. 
47 Wash.2d 816. 
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members, but also by other attorneys at their be¬ 
hest,the practice of the court,99 the amount 
actually expended,99.5 and the customary charges 
of the bar for similar services.99.io 

Still other important factors which should be con¬ 
sidered are the financial circumstances of the par- 
ties,i the wife’s necessity, see supra § 222 d, the 
husband’s ability,^ the relative responsibility or fault 
of the respective parties^ and their ages,^ and the 


DIVORCE § 224 

assistance, if any, of the wife in the accumulation of 
the husband’s estate.® 

The amount allowed for counsel fees is not to be 
measured solely by the value of counsel’s services or 
by the wife’s necessities; the husband’s ability to 
pay, the separate estate of the wife, the character, 
situation, and surroundings of the parties are all to 
be considered in determining the amount of such al¬ 
lowance.® It has also been held that the amount 


98.40 N.J.—^Armour v. Armour, 46 A. 
2d 826, 138 N.J.Eq. 145. 

99. Ala.—^Johnson v. Johnson, 71 So. 
415, 195 Ala. 641. 

Pa.—Bosher v. Bosher, 41 Lack.Jur. 
30. 

1*9 C.J. p 240 note 20. 

Practice on appeal 

(1) In some jurisdictions the es¬ 
tablished custom on appeal is to 
allow counsel fees on appeal in an 
amount of one half of the amount 
fixed for counsel fees in the trial 
court. 

Miss.—Owen v. Owen, 88 So.2d 100— 
McCormack v. McCormack, 70 So. 
2d 333, 220 Miss. 116 overruled on 
other grounds 72 So.2d 199, 220 
Miss. 116—Li velar v. Livelar, 6 So. 
2d 915. 

(2) The usual practice has been 
held not to apply to a case before 
the appellate court on a mere collat¬ 
eral matter rather than on the mer¬ 
its. 

Miss.—^Rees v. Bees, 193 So. 334, 188 
Miss. 49. 

:99.5 Mo.—^Willinmson v. Williamson, 
App., 167 S.W.2d 94. 

99.10 Neb.—Bowman v. Bowman, 79 
N.W.2d 554, 163 Neb. 336—Llppin- 
cott V. Lippincott, 41 N.W.2d 232, 
162 Neb. 374. 

Pa.—Pyle v. Pyle, Com.Pl., 30 Del. 
Co. 467. 

1. Cal.—Pope V. Pope, 237 P.2d 312, 
107 C.A.2d 637. 

Ill.—Barton v. Barton, 56 N.E.2d 542, 
323 IlLApp. 367. 

Ky.—Littleton v. Littleton, 17 S.W. 

2d 204, 229 Ky. 353. 

Md.—Smith v. Smith, 140 A.2d 68, 
216 Md. 141—Lopez v. Lopez, 112 
A.2d 466, 206 Md. 609—Waters v. 
Waters, 62 A.2d 250, 191 Md. 436. 
Mo.—Simon v. Simon, 248 S.W.3d 560. 
Nev.—Benson v. Benson, 204 P.2d 
316, 66 Nev. 94. 

Okl.—McElreath v. McElreath, 317 
P.2d 225—Brannon v. Brannon, 250 
P.2d 447, 207 Okl. 529. 

Pa.—^Albrecht v. Albrecht, 107 A.2d 
209, 176 Pa.Super. 650—Orsuto v. 
■Orsuto, 91 A.2d 284, 171 Pa.Super. 
532—Meinel v. Meinel, 178 A. 174, 
117 Pa.Super. 263. 

Griffiths V. Griffiths, Com.Pl.. 28 
Erie Co. 60. 

Wis.—Brackob v. Brackob, 64 N.W.2d 


900, 262 Wis. 202—Cudahy v. Cuda¬ 
hy, 258 N.W. 168, 217 Wis. 355. 
Sarning capacity 

Ala.—Davis v. Davis, 51 So.2d 876, 
255 Ala. 488. 

Mo.—^Williamson v. Williamson, App., 
167 S.W.2d 94. 

AUowance beyond ability of Utigants 
to pay 

(1) Where amount which would be 
fit, equitable, and just as allowance 
for attorneys* fees is beyond the abil¬ 
ity of litigants to pay, the amount of 
such allowance must be determined 
by how much the traffic will bear. 
Fla.—Shepard v. Shepard, 87 So.2d 

807. 

(2) If a wife desires to spend more 
for suit than husband is able to af¬ 
ford, she must resort to her own 
property to make up the difference. 
N.Y.—Cox V. Prokop, 136 N.Y.S.2d 

181—Judd V. Judd, 69 N.Y.S.2d 680. 

2. Cal.—Shopiro v. Shopiro, App., 
153 P.2d 62. 

Fla.—Clark v. Clark, 20 So.2d 900, 
165 Fla. 674, 

Ky.—King v. King, 290 S.W. 725, 218 
Ky. 9—Smith v. Smith, 250 S.W. 
128, 198 Ky. 766. 

La.—Bryan v. Stirling, App., 170 So. 
500. 

Minn.—Eck v. Eck, 90 N.W.2d 211. 
Mo.—^Wonneman v. Wonneman, App., 
305 S.W.2d 7—Schwent v. Schwent, 
App., 209 S,W.2d 546—Williamson 
V. Williamson, App., 167 S.W.2d 
94. 

Nev.—Benson v. Benson, 204 P.2d 316, 
66 Nev. 94. 

N.Y,—Myers v. Myers, 162 N.Y.S.2d 
167, 5 Misc.2d 955, affirmed 172 N. 
Y.S.2d 538, 5 A.D.2d 865, two cases. 
Okl,—McElreath v. McElreath, 317 P. 
2d 225—Mobley v. Mobley, 277 P.2d 
662—Brannon v. Brannon, 250 P.2d 
447, 207 Okl. 629—^Watson v. Wat¬ 
son, 212 P.2d 667, 202 Okl. 261— 
Richard v. Richard, 286 P. 900, 
142 Okl. 302. 

Pa.—Campana v. Campana, 142 A.2d 
169, 186 Pa.Super. 472—^Best v. 
Best, 91 A.2d 296, 171 Pa.Super. 629 
—Morgan v, Morgan, 91 A.2d 296, 
171 Pa.Super. 625. 

Steadier v. Steadier, Com.Pl., 52 
Lanc.L.Rev. 319—Mooney v. Moon¬ 
ey, Com.Pl., 1 Lebanon 121. 

Va.—Colbert v. Colbert, 174 S.B. 660, 
162 Va. 393. 


Wash.—Kain v. Kain, 318 P.2d 965, 51 
Wash.2d 894. 

Poverty of husband 
Nev,—Baker v. Baker, 87 P.2d 800, 
59 Nev. 163, modified on other 
grounds 96 P.2d 200, 59 Nev. 163— 
Jeffers v. Jeffers, 25 P.2d 666, 55 
Nev. 69—^Herrick v. Herrick, 15 P. 
2d 681, 54 Nev. 323. 

3. Ala.—^Davis v. Davis, 51 So.2d 
876, 255 Ala. 488. 

Ky.—^Emery v. Emery, 94 S.W.2d 634, 
264 Ky. 331—Littleton v. Little¬ 
ton, 17 S.W.2d 204, 229 Ky. 853. 

4, Ill.—^Barton v. Barton, 55 N.E.2d 
542, 323 IlLApp. 357. 

Ky.—Littleton v. Littleton, 17 S.W. 

2d 204, 229 Ky. 353. 

Minn.—Eck v. Eck, 90 N.W.2d 211. 
Mo.—Simon v. Simon, 248 S.W.2d 560. 
6. Ky.—Littleton v. Littleton, 17 S. 

W.2d 204, 229 Ky. 353. 

Mo.—Simon v. Simon, 248 S.W.2d 
560. 

Additional fees and costs 

Trial court in awarding additional 
counsel fees and costs in favor of 
libelant was authorized to consider 
fact that an automobile owned by 
respondent and house in which he 
continued to live following the sep¬ 
aration, from which he received sub¬ 
stantial income in rents, had been 
bought by libelant from her sep¬ 
arate earnings. 

Pa.—Sobai v. Sobai, 45 A.2d 251, 158 
Pa.Super. 494. 

6. Ark.—^McDougal v. McDougal, 171 

S.W.2d 942, 205 Ark. 945. 

Ill.—^Barton v. Barton, 55 N.E.2d 542, 
323 IlLApp. 357. 

Pa.—Campana v. Campana, 142 A.2d 
169, 186 Pa.Super. 472—Seery v. 
Seery, 131 A.2d 845, 183 Pa.Super. 
322—Rothman v. Rothman, 119 A. 
2d 584, 180 Pa.Super. 421—Al¬ 

brecht V. Albrecht, 107 A.2d 209, 
175 Pa.Super. 650—^Brong v. Brong, 
195 A. 439, 129 Pa.Super. 224. 

Miller v. Miller, 62 Pa.Dist. & 
Co. 283—^Martin v. Martin, 62 Pa. 
Dist. & Co. 278—^Konetzny v. 
Konetzny, 52 Pa.Dist. & Co. 584. 

Blose V. Blose, Com.PL, 33 Del. 
Co. 438—Poirier v, Poirier, Com. 
PI., 31 Del.Co. 484—^Young v. 
Young, Com.PL, 26 Leh.L.J. 377— 
Deutsch V. Deutsch, Com.Pl., 23 
Leh.L.J. 134—Girdauskas v. Gir- 
dauskas, Com.Pl., 36 Luz.Leg.Reg. 
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of counsel fees are not to be determined solely by 
the wealth of the husbandbut the amount of the 
fee cannot be wholly disassociated from his financial 
resources,since the fair value of the attorney's 
services may result in a fee which would be trivial 
to one client and a crushing burden to another.®*i5 
The court will not take into consideration the likeli¬ 
hood or the actuality of a voluntary change of coun¬ 
sel by the wife.®-^® 

Stipulations or agreements as affecting amount of 
allowance. Although the parties to a divorce suit 
have stipulated the amount to be paid by the hus¬ 
band for attorney's fees, the court is not precluded 
from awarding a wife an additional sum over and 
above the amount so stipulated where she did not 
agree to receive the stipulated amount as a complete 
and final settlement of all claims against the hus¬ 
band for such fees.®‘25 it has been held, however, 
that a wife who has agreed in a property settlement 
agreement to forego her right to require the hus¬ 
band to pay her attorney's fees cannot reap the ben¬ 
efits of the property provisions in such settlement 
and at the same time complain that the fee allowed 
her is inadequate.®*^^ 

No agreement that the wife makes with her coun¬ 
sel can have any binding force as to how much shall 
be allowed,^ although such a contract, as one pro¬ 
viding for compensation on a contingent fee basis, 


may be regarded by the court in arriving at the 
amount to be allowed for counsel fees.8 

Allowances cls dependent on amount of alimony 
awarded. The proportion between the amount al¬ 
lowed as attorney's fees and the amount of the ali¬ 
mony recovered has been considered in determining 
the propriety of the allowance.^ 

Time at which amount fixed. Where an applica¬ 
tion, made before trial, for counsel fees is continued 
by consent to the trial, the amount of the allowance 
should be fixed as of the time of the making of such 
application.^® 

d. Adequacy and Excessiveness 

In determining the adequacy or excessiveness of 
allowances for counsel fees and expenses the court will 
consider such factors as the needs of the wife, the abil¬ 
ity of the husband, and the difficulties of the case. 

The adequacy or excessivencss of the allowance 
for counsel fees and expenses will depend on the 
wants of the wife, the pecuniary ability of the hus¬ 
band, and the difficulties involved in a litigation of 
the suit.i^ The amount of counsel fees allowed may 
be increased by the appellate court where it appears 
that the allowance by the lower court was inadequate 
and the husband is able to pay a proper allowance.^^ 
On application of the rules governing the amount of 
allowances for expenses of suit, decisions have held 
particular allowances, under the circumstances of 


101—Carlucci v. Carlucci, Com.Pl., 
29 North-Co. 378—Cillo v. Cillo, 
Coxn.Pl„ 29 Northumb.Leg.X 67— 
Royce v. Royce, Com.Pl,, 27 North- 
umb.Leg.J. 29—^Portzline v. Portz- 
line, Com.Pl., 26 NorthumbXcg.J. 
13. 

6.5 Cal.—Shopiro v. Shopiro, App., 
153 P.2d 62. 

6.10 Cal.—^Pope V. Pope, 237 P.2d 
312, 107 C.A.2d 637. 

Md.—Brown v. Brown, 103 A.2d 866, 
204 Md. 197—^Waters v. Waters, 62 
A.2d 250, 191 Md. 436—France v. 
Safe Deposit & Trust Company, 4 
A.2d 717, 176 Md. 306. 

6.15 Md.—^Brown v. Brown, 103 A.2d 
856, 204 Md. 197—Prance v. Safe 
Deposit & Trust Company, 4 A.2d 
717, 176 Md. 306. 

Cuttiiisr down of fees 
In divorce cases, what attorneys 
might have earned, and what might 
be payable to them if resources of 
husband permitted it, often must be 
cut down because payment would be 
unreasonable in relation to means to 
pay. 

Md.—^Donigan v. Donigan, 119 A.2d 
430, 208 Md. 511. 

6.20 N.Y.—^Myers v. Myers, 162 N. 
T.S.2d 167, 5 Misc.2d 955, affirmed 


172 N.T.S.2d 638, 5 A.D.2d 866, two 
cases. 

Number of counsel for which allow¬ 
ance made generally see supra 
subdivision b of this section. 

6.25 Utah.—Weiss v. Weiss, 179 P. 

2d 1005, 111 Utah 363. 

6.30 Ky.—^HTartley v. Hartley, 203 
S.W.2d 770, 305 Ky. 360. 

7- Ind-—Corey v. Corey, 81 Ind. 469. 

a Ky.—Overstreet v. Bar, 72 S.W. 
2d 1014, 266 Ky. 82. 

9. Neb.—Jensen v. Jensen, 15 N.W. 
2d 67, 144 Neb. 857. 

Amount as sole basis 
Attorney's fees allowed in divorce 
case cannot be based solely on 
amount of alimony secured. 

Neb.—Jensen v. Jensen, supra. 

Ten per cent or more of alimony 
recovered by wife has been consid¬ 
ered to be proper as regards amount 
of allowance for attorney's fees un¬ 
der the text rule. 

Tenn.—^Riley v. Riley, 9 Tenn.App. 
643. 

10. Cal.—Meyer v. Meyer, 196 P. 387, 
388, 184 C. 687. 

Reason for mle 

"When the application is continued 
by consent, it is fairly to be taken 
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that it is continued upon the basis 
of the court making an allowance, if 
any, as of the time of the making of 
tho application.” 

Cal.—Meyer v. Meyer, supra. 

11. Colo.—Miller V. Miller, 247 P, 
567, 79 Colo. 609. 

Ky.—King V. King, 290 S.W. 725, 
218 Ky. 9—Smith v. Smith, 250 S. 
W. 128, 198 Ky. 765. 

N.J.—Geisinar v. Gebsmar, 4 A2d 
279. 125 N.J.Bq. 44—Paradise v. 
l'Hradi.se, 184 A. 348, 120 N.J.Ba. 
Ill, 

N.Y.—Frieman v. Prieman, 13 N.Y.S. 

2d 599, 257 App.Div. 989. 

Tex.—Cain v. Cain, Civ.App., 134 S. 
W.2d 506. 

19 aj. p 240 note 21. 

Percentage of property recovered 
In view of a contingent fee con¬ 
tract between the wife and her coun- 
H»d, it wa.s held that under the cir- 
cum.stnnces of a particular case that 
an allowance equal to ten per cent 
of the value of the property recov¬ 
ered for tho wife was sufficient 
Ky.—Overstreet v. Barr, 72 S.W.2d 
1014, 255 Ky. 82. 

12. Pa.—Biddle v. Biddle, 60 Pa. 
Super. 43. 

Review of allowances generally see 
infra S 288. 
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the case, to be excessive.^^ Numerous other deci- | sions have held particular awards not excessive.^^ 


13. Neb.—Shomaker v. Shomaker, 88 
N.W.2d 221, 166 Neb. 164. 

19 C.J. P 240 note 22. 

Particular amounts 

(1) $40,000 or over. 

N'.T.—Borchard v. Borchard, 171 N. 
T.S.2d 983, 5 A.D.2d 472. 

(2) $15,000. 

Pa.—^Harrison v. Harrison, 133 A.2d 
870, 183 Pa.Super. 562. 

(3) Between $8,000 and $10,000. 
K.T. — ^Lowe V. Lowe, 110 N.Y.S.2d 

49, 279 App.Div. 852—Conklin v. 
Conklin, 188 N.Y.S. 141, 196 App. 
Div. 607. 

Johnstone v. Johnstone, 223 N.Y. 
S. 744, 130 Misc. 243. 

(4) Between $6,000 and $8,000. 
Ill.—Buehler v. Buehler, 27 N.B.2d 

466, 373 Ill. 626. 

N.Y.—Mazzei v. Mazzei, 135 N.Y.S.2d 
122, 284 App.Div. 984. 

(5) Between $5,000 and $6,000. 

Fla.—^Yandell v. Yandell, 39 So.2d 

554. 

Idaho.—^Vollmer v. Vollmor, 273 P. 1, 
47 Idaho 135. 

Ill.—Strom V. Strom, 142 N.E.2d 172, 
13 Ill.App.2d 354. 

N.Y.—Johnson v. Johnson, 137 N.Y.S. 
2d 861, 285 App.Div. 809. 

(6) Between $4,000 and $5,000. 
N.Y.—Edell v. Edell, 107 N.Y.S.2d 

823, 279 App.Div. 657—^Arguimbau 
V. Arguimbau, 30 N.Y,S.2d 948, 263 
App.Div. 737. 

Okl.—Collins v. Collins, 77 P.2d 74, 
182 Okl. 246. 

(7) Between $3,000 and $4,000. 
Ky.—Axton v. Axton, 206 S.W. 480, 

182 Ky. 286, rehearing denied 213 
S.-\V. 648, 184 Ky. 615. 

N.J.—Staedler v. Staedler, 78 A.2d 
896, 6 N.J. 380, 28 A.L.R.2d 1291. 

Paradise v. Paradise, 184 A. 348, 
120 N.J.Eq. 111. 

N.Y.—^Appelbaum v. Appolbnum, 89 
N.Y.S.2d 666, 276 App.Div. 944. 

Okl.—McCarty v. McCarty, 141 P.2d 
103, 193 Okl. 18—Stumpf v. Stumpf, 
46 P.2d 316, 173 Okl. 1. 

(8) Between $2,000 and $3,000. 
Md.—Newmeyer v. Newmeyer, 140 A. 

2d 892, 216 Md. 431. 

Mo.—Simon v. Simon, 248 S.W.2d 
560. 

N.J.—^Lehmann v. Lehmann, 72 A.2d 
895. 7 N.J.Super. 232. 

N.Y.—Tee v. Tee Ka Chay, 97 N.Y, 
S.2d 326. 277 App.Div. 782—Persky 
V. Persky, 77 N.y.S.2d 446, 273 App. 
Div. 914. 

Pa.—Meinel v. Meinel, 178 A. 174, 117 
Pa.Super. 263. 

Auch V. Auch, 72 Pa.Dist. & Co. 
166. 

(9) Between $1,000 and $2,000. 
Ala.—Phillips V. Phillips, 129 So. 3, 

221 Ala. 455. 


Colo.—Stephenson v. Stephenson, 299 
P.2d 1095, 134 Colo. 96. 

Ky.—Lewis V. Lewis, 263 S.W. 366, 
204 Ky. 6. 

Neb.—Lippincott v. Lippincott, 41 N. 

W.2d 232, 152 Neb. 374. 

N.J.—Stuart v. Stuart, 22 A.2d 294, 
130 N.J.Eq. 606—^Parlee v. Farlee, 
140 A. 303, 102 N.J.Eq. 249. 

N.Y.—Severio v. Severio, 128 N.Y.S. 
2d 353, 283 App.Div. 805—Appel- 
baum V. Appelbaum, 77 N.Y.S.2d 
434. 273 App.Div. 911, 966. 

( 10 ) $ 1 , 000 . 

Fla.—^Hryckowian v. Hryckowian, 82 
So.2d 879. 

Iowa.—^Mitchell v. Mitchell, 185 N. 

W. 62, 193 Iowa 163. 

Md.—Bonwit v. Bonwit, 181 A. 237, 
169 Md. 189. 

N.J.—Munger v. Hunger, 21 A.2d 784, 
130 N.J.Eq. 279. 

N.Y.—Schoenbrun v. Schoenbrun, 31 
N.Y.S.2d 707, 263 App.Div. 850— 
Kupfer V. Kupfer, 23 N.Y.S.2d 677, 
260 App.Div. 963—Chesebrough v. 
Chesebrough. 14 N.Y.S.2d 933, 268 
App.Div. 733—Fitzpatrick v. Fitz¬ 
patrick. 11 N.Y.S.2d 868. 267 App. 
Div. 824, reargument denied 13 N. 
Y.S.2d 968, 267 App.Div. 961. 

(11) Between $900 and $1,000. 
Colo.—Miller v. Miller, 247 P. 567, 79 

Colo. 609. 

Idaho.—Soderburg v. Soderburg, 299 
P.2d 479, 78 Idaho 177. 

(12) Between $500 and $900. 

Iowa.—Votaw v. Votaw, 6 N.W.2d 1. 
Ky.—^Anderson v. Anderson, 221 S.W. 

2d 69, 310 Ky. 621. 

Minn.—Locksted v. Locksted, 295 N. 

W. 402, 208 Minn. 651. 

Mo.—^Mayo v. Mayo, App., 244 S.W. 2d 
415. 

N.J.—Streader v, Streader, 87 A. 2d 
338, 18 NJ.Super. 433—McDonald 

V. McDonald, 69 A.2d 693, 6 N.J.Su¬ 
per. 11, 

N.Y.—Capalone v. Capalone, 147 N.Y. 
S.2d 547, 1 A.D.2d 776—Goodman v. 
Goodman, 139 N.Y.S.2d 378, 286 
App.Div. 1052—^Zambrano v. Zam¬ 
brano, 92 N.Y.S.2d 152, 275 App.Div. 
1061—Dudrick v. Dudrick, 65 N.Y. 
S.2d 209, 271 App.Div. 800—Zoller v. 
Zoller, 38 N.Y.S.2d 600, 265 App. 
Div. 986—Bitterman v. Bitterman, 
10 N.Y.S.2d 488, 256 App.Div. 990. 

(13) $500. 

Ark.—^McDougal v. McDougal, 171 S. 

W. 2d 942, 206 Ark. 946—Allen v. 
Allen, 283 S.W. 984, 171 Ark. 241. 

Ky.—Sapp v. Sapp, 193 S.W.2d 443, 
301 Ky. 849—King v. King, 290 S. 
W. 725, 218 Ky. 9. 

Md.—^Prance v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306. 

Mo.—Dagley v. Dagley, App., 270 S. 
W.2d 663. 

N.J.—Sofield V. Softeld, 66 A.2d 450, 
4 NJ.Super. 121. 
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Van Bemum v. Van Bernum, 55 
A.2d 61, 140 N.J.Eq. 413—Landis 
V. Landis, 24 A.2d 362, 131 N.J.Eq. 
222 . 

N.Y.—^Kotzbauer v. Kotzbauer, 127 N. 

Y.S.2d 614, 283 App.Div. 739. 

19 C.J. p 240 note 22 [a]. 

(14) Between $300 and $500. 

N.J.—Curley v. Curley, 117 A2d 407, 
37 N.J.Super. 351. 

N.Y.—Couch v. Couch, 127 N.Y.S.2ct 
607, 283 App.Div. 748—Schwartz v. 
Schwartz, 94 N.Y.S.2d 254, 276 App. 
Div. 921—Schwerin v. Schwerin, 40 
N.Y.S.2d 139, 266 App.Div. 667. 
(16) Amounts less than $300. 

Ky.—Polivick v. Polivick, 83 S.W.2d 
8, 259 Ky. 653. 

N.Y.—^Maurer v. Maurer, 32 N.Y.S. 
2d 522, 263 App.Div. 290—Conklin 
V. Conklin, 27 N.Y.S.2d 517, 262 
App.Div. 794. 

Va.—Miller v. Miller, 125 S.E. 220, 
140 Va. 424. 

14. Ariz.—^Porter v. Porter, 195 P. 

2d 132, 67 Ariz. 273. 

Ark.—^Ayers v. Ayers, 290 S.W.2d 
24, 226 Ark. 394. 

Cal.—Geller v. Geller, 253 P.2d 62, 
115 C.A.2d 822. 

Ky.—James v. James, 248 S.W.2d 
706. 

19 C.J. p 240 note 23. 

Fartloular amounts 

(1) Over $40,000. 

N.Y.—^Woodward v. Woodward, 20 N 
Y.S.2d 189, 259 App.Div. 879, ap¬ 
peal denied 21 N.Y.S.2d 610, 259 
App.Div. 1077. 

Stillman v. Stillman, 187 N.Y.S. 
383, 115 Misc. 106. 

(2) $30,000. 

Ill.—^Kiddlesbarger v. Hiddlesbarger. 
83 N.E.2d 382, 336 Ill.App. 266. 

(3) Between $15,000 and $20,000. 
Ark.—Turner v. Turner, 243 S.W.2d 

22, 219 Ark. 259. 

Cal.—^Howard v. Howard, 2TB P.2d 
93, 128 C.A.2d 188. 

(4) Between $10,000 and $16,000. 
Ind.—Miller v. Miller, 168 N.E. 881, 

90 Ind.App. 359. 

Mich.—^Zimmers v. Zimmers, 77 N.W. 

2d 267, 346 Mich. 28. 

Pa.—^Lynn v. Lynn, 76 Pa.Super. 440. 

(5) $10,000. 

Ind.—^Bruner v. Bruner, 135 N.B. 678, 
192 Ind. 479. 

Neb.—Messer v. Messer, 59 N.W.2d 
396, 167 Neb. 312—Workman v. 
Workman, 83 N.W.2d 368, 164 Neb. 
642. 

Okl.—^McElreath v. McElreath, 317 
P.2d 226. 

(6) Between $7,500 and $10,000. 
Cal.—Cohen v. Cohen, 319 P.2d 66, 156 

C.A.2d 191—Busch v. Busch, 278 P. 
456, 99 C.A 198. 

Kan.—Bennett v. Bennett, 266 P.2d 
1021, 176 Kan. 692. 
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Ky.—Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 65. 

Mo.—Methudy v. Methudy, App., 238 
S.W. 668. 

Wash.—Platts v. Platts, 278 P.2d 679, 
45 Wash.2d 853. 

(7) Between $5,000 and $7,500. 
Fla.—Chaachou v. Chaachou, 73 So.2d 

830—Touby v. Touby, 68 So.2d 365. 
Neb.—Shomaker v. Shomaker, 88 N. 
W.2d 221. 166 Neb. 164—Spencer v. 
Spencer, 64 N.W.2d 348. 168 Neb. 
629. 

Tenn.—^Riley v. Riley, 9 Tenn.App. 
643. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

19 C.J. p 240 note 23 [a]. 

(8) Between $3,500 and $5,000. 

Fla.—^Rubinow v. Rubinow, 40 So. 2d 

561. 

Ill.-Rardin v. Rardin, 89 N.B.2d 67, 
339 Ill.App. 68—Crook v. Crook, 70 
N.E.2d 209, 329 IlLApp. 588. 

Minn.—^Baskerville v. Baskerville, 75 
N.W.2d 762, 246 Minn. 496. 

N.J.—Martindell v. Martindell. 122 A. 
2d 362, 21 N.J. 341. 

N.T.—Vanderbilt v. Vanderbilt. 135 
N.B.2d 653, 1 N.Y.2d 342, 153 N.Y. 
S.2d 1, affirmed 77 S.Ct. 1360, 354 
U.S. 416, 1 L.Bd.2d 1456. 

Bittson V. Bittson, 138 N.Y.S.2d 
294, affirmed 140 N.Y.S.2d 508, 285 
App.Div. 1061. 

Tex.—Corpus Juris Secundum cited 
in Chapman v. Chapman, Civ.App., 
172 S.W.2d 127, 129, error dis¬ 
missed. 

Va.—Kirn v. Kirn, 120 S.B. 850, 138 
Va. 132. 

Wash.—Yoder v. Yoder, 178 P. 474, 
105 Wash. 491, 3 A.L..R. 1104. 

(9) Between $2,500 and $3,500. 
Conn.—^England v. England, 85 A.2d 

483, 138 Conn. 410. 

Ga.—Spooner v. Spooner, 100 S.B. 
571, 149 Ga. 467. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483 
—^Bmery v. Emery, 94 S.W.2d 634, 
264 Ky. 331. 

Mich.—Sovereign v. Sovereign, 79 N. 

W.2d 460, 347 Mich. 205. 

Neb.—Hardy v. Hardy, 72 N.W.2d 902, 
161 Neb. 175—Lippincott v. Lippin- 
cott, 13 N.W.2d 721, 144 Neb. 486 
—Yost V. Yost, 8 N.W.2d 686, 143 
Neb. 80. 

N.J.—^Kirshbaum v. Kirshbaum, 23 
A.2d 545, 130 N.J.Bq. 601. 

Pa.—^Albrecht v. Albrecht, 107 A.2d 
200, 175 Pa.Super. 660. 

(10) $2,500. 

Ky.—Boden v. Boden, 268 S.W.2d 632. 
Mich.-Rex V. Rex, 49 N.W.2d 348, 
331 Mich. 399. 

Okl.—Richard v. Richard, 286 P. 900, 
142 Okl. 302. 

Va.—Twohy v. Twohy, 107 S.E. 642, 
130 Va. 567. 

19 O.J. p 240 note 23 [b]. 

(11) Between $2,000 and $2,500. 
Cal.—Thomasset v. Thomasset, 264 

P.2d 626. 122 C.A.2d 116. 


( 12 ) $ 2 , 000 . 

Cal.—Smith v. Smith, 251 P.2d 720, 
115 C.A.2d 92. 

Ga.—^Moss V. Moss, 36 S.E.2d 431, 
200 Ga. 8—^Phinizy v. Phinizy, 107 
S.E. 53, 151 Ga. 393. 

Minn.—Burton v. Burton, 199 N.W. 
908, 160 Minn. 224. 

Mo.—Burtrum v. Burtrum, App., 210 
S.W.2d 364. 

Neb.—Chambers v. Chambers, 51 N. 
W.2d 310. 166 Neb. 160—Yost v. 
Yost, 8 N.W.2d 686, 143 Neb. 80. 
N.J.—Brummer v. Brummer, 69 A.2d 
38, 6 N.XSuper. 401. 

N.Y.—Glick V. Click, 171 N.Y.S.2d 
891, 5 A.D.2d 942. 

R.I.—Gartner v. Gartner, 89 A.2d 
368, 79 R.I. 399. 

Tex.—^Akin v. Akin, Civ.App., 276 S. 
W.2d 323, error dismissed. 

(13) Between $1,500 and $2,000. 
Ark.—Kearney v. Kearney, 274 S.W. 

2d 779, 224 Ark. 484. 

Cal.—Busch V. Busch, 278 P. 456, 99 
C.A. 198. 

Fla.—Brunner v. Brunner, 32 So.2d 
736, 159 Fla. 762, rehearing denied 
36 So.2d 827, 160 Fla. 860. 

Mo.—Sellars v. Sellars, App., 274 S. 
W.2d 509. 

N.J.—Bberhard v. Eborhard, 73 A. 2d 
554, 4 N.J. 535. 

Wash.—Wells v. Wells, 228 P. 692. 
130 Wash. 578. 

(14) $1,500. 

D.C.—O’Neil V. O’Neil, 18 P.2d 805, 
67 APP.E.C. 166. 

Ill.—^Bremer v. Bremer, 122 N.B.2d 
794, 4 IU.2d 190—Wcsselhoeft v. 
Wesselhoeft, 17 N.E.2d 56, 369 Ill. 
419. 

Iowa.—Williges v. Williges, 247 N. 

W. 222, 216 Iowa 960. 

Ky.—Willoughby v. Willoughby, 294 
S.W.2d 550—Wheeler v. Wheeler, 
238 S.W.2d 1001—Clay v. Clay, 191 
S.W.2d 819, 301 Ky. 547—Martin v. 
Martin, 291 S.W. 1017, 218 Ky. 621 
—Nisbet V. Nisbet, 215 S.W. 296, 
185 Ky. 562. 

Mich.—Bennett v. Bennett, 67 N.W. 

2d 323, 336 Mich. 133. 

Neb.—Jensen v. Jensen, 16 N.W.2d 
67. 144 Neb. 857. 

N.J,—Strong v. Strong, 47 A.2d 427, 
138 N.J.Eq. 302. 

Okl.—Maxfield v. Maxflold. 258 r.2d 
915. 

Pa.—^Albrecht v. Albrecht, 107 A.2d 
209, 176 Pa.Super. 650. 

Wash.—Graham v. Graham, 232 P.2d 
100, 38 Wash.2d 796. 

(15) Between $1,000 and $1,600. 
Cal.—Heck v. Heck, 147 P,2d 114, 63 

C.A.2d 477. 

D.C.—Jaffe V. Jaffe, 124 P.2d 233, 74 
App.D.C. 394. 

Fla.—Beck v. Beck, 62 So.2d 36— 
Riesner v. Riesner, 186 So. 669, 136 
Fla. 129. 

Ga.—Stanton v. Stanton, 100 S.B.2d 
289, 213 Ga. 545. 

Kan.—^Forrey v. Forrey, 204 P.2d 725, 
167 Kan. 77. 
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Ky.—Meredith v. Meredith, 260 SW 
2d 394. 

Mont.—Bissell v. Bissell, 284 P.2d 
264, 129 Mont. 187. 

N.Y.—Schieman v. Schieman, 155 N.T 
S.2d 680—Hopkins v. Hopkins, 63 
N.Y.S.2d 650, appeal dismissed 74 

N. Y.S.2d 917. 

Okl.—Cutchall v. Cutchall, 221 P. 457 
94 Okl. 212. 

(16) $1,000. 

Fla.—Garfield v. Garfield, 58 So 2d 
166. 

Ind.—Hetherington v. Hetherington, 
160 N.E. 345, 200 Ind. 56. 

Ky.—Hertel v. Hertel, 259 S.W. 1025, 
202 Ky. 422—Cecil v. Cecil, 255 S. 
W. 64, 200 Ky. 453. 

Mich.—Gumbin v. Gumbin, 60 N.W.2d 
149, 337 Mich. 283“~-Brown v. 

Brown, 66 N.W.2d 367, 335 Mich. 
511. 

N.J.—Hubschman v, Hubschman, 53 
A.2d 787, 140 N.J.Eq. 284. 

N.Y.—^Haas v. Haas, 64 N.Y.S.2d 11, 
271 App.Div. 107. 

Brodsky v. Fouhy, 94 N.Y.S.2d 
626, 197 Misc. 296. 

Tex.—Pavell v. Pavell, Civ.App., 168 
S.W.2d 288—Robbins v. Robbins, 
Civ.App., 125 S.W.2d 666. 

Va.—Hudgins v. Hudgins, 23 S.B.2d 
774, 181 Va. 81. 

Wa.sh.—Rontel v. Rentel, 238 P.2d 
380, 30 Wash.2d 729—Ross v. Ross, 
271 P. 72, 149 Wash. 448. 

19 O.J. p 240 note 23 [d]. 

(17) Between $750 and $1,000. 
Cal.—Hall V. Hall, 267 P.2d 249, 42 

O. 2d 435. 

III.—JJroHie V. Brosie, 69 N.E.2d 518, 
329 Ill.App. 514. 

Iowa.—Rutherford v. Rutherford, 297 
N.W. 259, 230 Iowa 298. 

Md.—Bennett v. Bennett, 79 A.2d 613, 
197 Md. 408, 29 A.L.R.2d 467— 
Ashman v. Ashman, 72 A.2d 250,194 
Aid. 665. 

N.Y.—^Marum v. Marum, 170 N.Y.S. 
2d 185, 10 Misc.2d 696. 

Panasci v. Panasci, 34 N.Y.S.2d 
262. 

Pa.—Dash v. Dash, 60 A.2d 407, 163 
Pa.Super. 229. 

Utah.—Burtt v. Burtt, 204 P. 91, 69 
Utah 457. 

(18) $760. 

Cal.—Ritter v. Ritter. 284 P. 950, 103 
C..\, 583. 

Ky.—Muth V, Muth, 236 S.W.2d 469. 
314 Ky. 631—Horton v. Horton, 122 
S.\V.2d 793, 276 Ky. 104—Adkins v. 
Adkins, 22 S.W.2d 122, 231 Ky. 726 
—Miller v. Miller, 17 S.W.2d 412. 
229 Ky. 436—Scott v. Scott, 252 
S.W. 1019, 200 Ky. 163. 

La.—Shipp V. Shipp, 165 So. 189, 183 
La. 1026. 

Mich.—Stephenson v. Stephenson, 55 
N.W.2d 80, 334 Mich. 528. 

Minn.—^Hempcl v. Hempel, 30 N.W. 

2d 594, 225 Minn. 287. 

ATo.—Hill V. Hill, App., 236 S.W.2d 
i 394. 
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Neb.—Nickerson v. Nickerson, 42 N. 

W.2d 861, 152 Neb. 799. 

N.J.—Grobart v. Grobart, 55 A.2d 1, 
140 N.J.E<i. 401. 

Okl.—Swanson v. Swanson, 250 P.2d 
40, 207 Okl. 423—Evans v. Evans, 
145 P.2d 389, 193 Okl. 511. 

Tenn.—Troutt v. Troutt, 250 S.W.2d 
372, 35 Tenn.App. 617. 

19 C.J. P 240 note 23 [f]. 

(19) Between $500 and $750. 

Ala.—Campbell v. Campbell, 41 So.2d 
185, 252 Ala. 487. 

Ariz.—Stauss v. Stauss, 312 P.2d 148, 

82 Ariz. 268. 

Ky.—^Richardson v. Richardson, 218 
S.W.2d 387, 309 Ky. 565. 

Mich.—^Billingsley v. Billingsley, 24 
N.W.2d 96, 315 Mich. 417. 

Minn.—^Ellingson v. Ellingson, 34 N. 

W.2d 366, 227 Minn. 149. 

N.T.—Solomon v. Solomon, 4 N.T.S. 

2d 205, 254 App.Div. 759. 

Or.—Stoll V. Stoll, 149 P.2d 577, 174 
Or. 471. 

Tex.—Cain v. Cain, Civ.App., 134 S. 
W.2d 506. 

Wis.—Polak V. Polak, 22 N.W.2d 153, 
248 Wis. 425. 

(20) $500. 

Ala.—^Windham v. Windham, 174 So. 
500, 234 Ala. 309. 

Ark.—Brimson v. Brimson, 304 S.W. 
2d 935, 227 Ark. 1045, motion de¬ 
nied 309 S.W.2d 29. 

Cal.—^Fallon v. Fallon, 189 P.2d 766, 

83 C.A.2d 798. 

Ga.—Smith v. Smith, 133 S.E. 842, 
162 Ga. 349. 

Idaho.—Gapsch v. Gapsch, 277 P.2d 
278, 76 Idaho 44. 

Ill.—Donini v. Donini, 73 N.E,2d 127, 
331 Ill.App. 405. 

Ky.—Nool V. Noel, 221 S.W.2d 627, 310 
Ky. 655—^Watson v. Watson, 209 
S.W.2d 84, 306 Ky. 718—Lockard v. 
Lockard, 205 S.W.2d 317, 306 Ky. 
656—^Waller v. Walter, 226 S.W. 
374, 190 Ky. 49. 

Md.—^Waters v. Waters, 62 A.2d 260, 
, 191 Md. 436. 

Miss.—Oberlin v. Oberlin, 29 So.2d 
82, 201 Miss. 228. 

Mo.—^Doug1a.ss v. Douglass, 28 S.W. 

2d 398, 224 Mo.App. 485. 

Neb.—Miller v. Miller, 71 N.W.2d 
478, 160 Neb. 766—Kidder v. Kid¬ 
der, 68 N.W.2d 279, 169 Neb. 666. 
N.jr.—Martinique v. Martinique, 141 
A.2d 562, 60 N.J.Super. 210. 

N.Y.—Lioblich V. Lieblich, 164 N.T. 
S.2d 179—Morales v. Morales, 80 N. 
Y.S.2d 449—Santoro v. Santoro, 56 
N.Y.S.2d 294, tiilirmed 56 N.Y.S.2d 
539, 269 App.Div. 869. 

Ohio.—Wilson v. Wilson, App., 68 
N.E.2d 149. 

Okl.—^Whayman v. Whayman, 249 P. 
2d 1004, 207 Okl. 371—Noel v. Noel, 
240 P.2d 739, 206 Okl. 16—Carr v. 
Carr, 60 A.2d 617, 160 Pa.Super. 
124. 

Pa.—Evans v. Evans, 60 Pa.Dist. & 
Co. 256. 


S.D.—Hesnard v. Hesnard, 187 N.W. 
162, 46 S.D. 285. 

Tex.—Mansfield v. Mansfield, Civ. 
■^PP*, 308 S.W.2d 80—^Farrow v. 
Farrow, Civ.App., 238 S.W.2d 255. 
19 C.J. p 240 note 23 [i], 

(21) Between $400 and $600. 

Fla.—Selinsky v. Selinsky, 62 So.2d 

24. 

Iowa.—Levis v. Levis, 62 N.W.2d 
509, 243 Iowa 574. 

(22) $400. 

Ark.—Wood v. Wood, 216 S.W. 681, 
140 Ark. 361. 

Ga.—Statham v. Statham, 187 S.E. 
17, 182 Ga. 805. 

Iowa.—Schneckloth v. Schneckloth, 
228 N.W. 290, 209 Iowa 496. 

Ky.—Burke v. Burke, 182 S.W.2d 786, 
298 Ky. 292. 

Md.—Pohzehl v. Pohzehl, 109 A.2d 58, 
205 Md. 395. 

Neb.—Egbert v. Egbert, 30 N.W.2d 
669, 149 Neb. 227. 

N.T.—Braun v. Braun, 142 N.T.S.2d 
627. 

S.D.—^Alwin V. Alwin, 49 N.W.2d 296, 
74 S.D. 111. 

Wash.—Schorno v. Schorno, 172 P.2d 
474, 26 Wash.2d 11. 

Wis.—Brackob v. Brackob, 61 N.W.2d 
849, 265 Wis. 51^ 

(23) Between $300 and $400. 

Ky.—Drane v. Drane, 200 S.W.2d 930, 

304 Ky. 398—Simpson v. Simpson, 
238 S.W. 1044, 194 Ky. 332. 

Mo.—^Harriman v. Harrlman, App., 
281 S.W.2d 666—^Ascher v. Ascher, 
216 S.W. 676, 202 Mo.App. 622. 

Neb.—^Hodges v. Hodges, 47 N.W.2d 
361, 154 Neb. 178. 

N.T.—Philipbar v. Philipbar, 70 N.T. 
S.2d 568, 272 App.Div. 911. 

Kioek V. Kloek, 54 N.T.S.2d 643. 
Okl.—Wilson v. Wilson, 177 P.2d 1020, 
198 Okl. 318. 

Pa.—Hare v. Hare, 2 A.2d 607, 133 
Pa, Super. 134. 

Wash.—^Roberts v. Roberts, 319 P.2d 
645, 51 Wash.2d 499. 

19 C.J. p 240 note 23 [j]. 

(24) $300. 

Cal.—Bastjan v. Bastjan, 12 P.2d 627, 
215 C. 662. 

Smith V. Smith, 279 P. 208, 99 C. 
A. 658—McLachlan v. McLachlan, 
276 P. 627, 98 C.A. 203. 

Ill.—Diver v. Diver, 116 N.E.2d 200, 
1 Ill.App.2d 87. 

Ky.—Lewis v. Lewis, 169 S.W.2d 996, 
289 Ky. 615—Walden v. Walden, 63 
S.W.2d 290, 250 Ky. 379. 

La.—Balfe v. Balfe, 116 So. 489, 166 
La. 283. 

Md.—Schwartzman v. Schwartzman, 
102 A.2d 810, 204 Md. 125—Dough¬ 
erty V. Dougherty, 48 A.2d 461, 187 
Md. 21. 

Mich.—Morrish v. Morrish, 60 N.W.2d 
915, 338 Mich. 261. 

Neb.—Burns v. Bums, 15 N.W.2d 753, 
145 Neb. 213. 

N.J.—Geismar v. Geismar, 4 A.2d 279, 
125 N.J.Eq. 44. 
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N.Y.—Palmieri v. Palmieri, 168 N.T. 
S.2d 48, 8 Misc.2d 396—^Adams v. 
Adams, 91 N.Y.S.2d 886, 196 Misc. 
211 . 

Ross V. Ross, 143 N.Y.S.2d 234— 
Pickard v. Pickard, 99 N.Y.S.2d 859. 
N.D.—^Hodous V. Hodous, 36 N.W.2d 
662, 76 N.D. 387. 

Pa-—Hoffman v. Hoffman, 53 Pa.DisU 
& Co. 467. 

Tex.—Muran v. Muran, Civ.App., 210 

5. W.2d 617—Mangum v. Mangum, 
Civ.App., 184 S.W.2d 338. 

Utah.—^Alldredge v. Alldredge, 220 
P.2d 681, 119 Utah 504, 34 A.L.R.2d 
305. 

Wis.—Lerner v. Lerner, 31 N.W.2d: 
208, 252 Wis. 87. 

(25) Between $200 and $300. 

Ala.—Walling v. Walling, 45 So.2d 

6, 253 Ala. 337—^Ex parte Harris,. 
162 So. 449, 228 Ala. 88—Plunkett 

V. Plunkett, 137 So. 24, 223 Ala- 
400—State V. Locke, 93 So. 876, 
208 Ala. 169. 

Ark.—Gusewelle v. Gusewelle, 313 S- 

W. 2d 838—^Nance v. Nance, 292 S- 
W.2d 74, 226 Ark. 682. 

Cal.—Cameron v. Cameron, 192 P.2d 
89, 85 C.A.2d 22. 

Ga.—^Brown v. Brown, 151 S.B. 14, 
169 Ga. 580. 

Ill.—Haderaski v. Haderaski, 112 N- 
B.2d 714, 416 Ill. 118. 

Florio v. Florio, 146 N.E.2d 215, 
15 Ill.App.2d 376—^Davenport v. 
Davenport, 231 S.W.2d 26, 313 Ky. 
412. 

La.—^Lester v. Lester, 107 So. 499, 
160 La. 708. 

Md.—O’Neil v. O’NeB, 157 A. 288, 161 
Md. 293—^Wygodsky v. Wy god sky, 
106 A. 698, 134 Md. 344. 

Mich.—^Neelands v. Neelands, 17 N. 

W.2d 743, 310 Mich. 537. 

Miss.—Thames v, Thames, 100 So.2d 

868 . 

Mo.—Nabe v. Nabe, App., 298 S.W. 
1068. 

Neb.—Turco v. Turco, 267 N.W. 485, 
128 Neb. 50. 

N.J.—Minichello v. Minichello, 51 A. 

2d 210, 139 N.J.Eq. 464. 

N.T.—Hodes v. Hodes, 143 N.T.S.2d 
101, 286 App.Div. 944. 

Ohio.—Gage v. Gage, App., 129 N.B. 
2d 486, affirmed 136 N.E.2d 56, 165 
Ohio St. 462. 

Okl.—Lawrence v. Lawrence, 249 P. 

2d 731, 207 Okl. 240. 

Or.-Miles v. Miles, 202 P.2d 485, 185 
Or. 230. 

Pa.—^Ray v. Ray, 89 Pa.Super. 566. 
Tex.—^Danache v. Danache, Civ.App., 
296 S.W.2d 821. 

19 C.J. p 241 note 23 [k]. 

(26) $200. 

Ark.—Childers v. Childers, 313 S.W. 
2d 75. 

Cal.—Hardy v. Hardy, 256 P.2d 86, 
117 C.A.2d 86. 

Ill.—Akin V. Akin, 86 N.E.2d 288, 337 
IlLApp. 648. 

Ky.—^Faulconer v. Paulconer, 212 S. 
W.2d 322, 307 Ky. 850—McCoulf v. 
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There are also numerous adjudications in which al- 1 lowanccs have been declared to be adequate,or in 


MoCoulf, 212 S.w.2a 284, 307 Ky. 
682—Butcher v. Butcher, 178 S. 
W.2d 616, 296 Ky. 740—Floss v. 
Floss, 45 S.W.2d 826, 242 Ky. 89— 
Wilson V. Wilson, 40 S.W.2d 314, 
239 Ky. 830. 

Mo.—^Fisher v. Fisher, App., 207 S.W. 
261. 

N.Y.—Dickenson v. Dickenson, 81 N. 
T.S.2d 294, 192 Misc. 635—Bedient 

V. Bedient, 74 N.T.S.2d 456, 190 
Misc. 480. 

Stuart V. Stuart, 89 N.T.S.2d 639. 
N.D.—Hodous V. Hodous, 36 N.W.2d 
554, 76 N.D. 390, 12 A.L.R.2d 1051. 
Or.—Wilder v. Wilder, 238 F.2d 737, 
193 Or. 445. 

(27) Between $150 and $200. 

Ark.—^McCourtney v. McCourtney, 168 
S.W.2d 200, 205 Ark. 111. 

Mich.—^Maynard v. Maynard, 45 N.W. 

2d 56, 329 Mich. 247. 

Mo.—0»Hern v. O’Hern, 228 S.W. 633, 
206 Mo.App. 651. 

Neb.—Wakefield v. Wakefield, 61 N. 

W. 2d 208, 167 Neb. 611. 

Fa.—^Hardingr v. Harding, 40 A.2d 869, 
156 Fa.Super. 438. 

19 C.J. p 240 note 23 £1]. 

(28) $160. 

Ala.—Cowen v. Cowen, 65 So.2d 196, 
259 Ala. 37—Cronin v. Cronin, 16 
So.2d 714, 245 Ala. 309. 

Conn.—Steinmann v. Steinmann, 186 
A. 501,121 Conn. 498. 

Oa.—Lipton v. Lipton, 86 S.E.2d 299, 
211 Ga. 442. 

Ky.—^Farsons v. Parsons, 242 S.W.2d 
987—Turner v. Turner, 276 S.W. 
967, 211 Ky. 7. 

Da.—Guidry v. Allemand, 43 So.2d 
611, 216 La. 288. 

Mich.—^Hearns v. Hearns, 53 N.W.2d 
315, 333 Mich. 423. 

Miss.—Santos v. Santos, 83 So.2d 636, 
225 Miss. 425—Kincaid v. Kincaid, 
43 So.2d 108, 207 Miss. 692, 15 A.L. 

R. 2d 667. 

Mo.—^Kahlert v. Kahlert, App., 256 

S. W. Ill—O’Hem v. O’Hern, 228 
S.W. 533, 206 Mo.App. 661. 

Neb.—Jess v. Jess, 11 N.W.2d 763. 
143 Neb. 879. 

N.Y.—Rutzen v. Rutzen, 50 N.Y.S.2d 
744, 268 App.Div. 878. 

Elgin V. Elgin, 89 N.y.S.2d 564, 
195 Misc. 228. 

Okl.—Reding v. Reding, 245 F.2d 
1128, 206 Okl. 565. 

Utah.—Gardner v. Gardner, 222 P.2d 
1055, 118 Utah 496. 

Wash.—Anderson v. Anderson, 195 P. 
2d 642, 31 Wash.2d 79—Sinnott v. 
Sinnott, 179 P.2d 305, 27 Wash.2d 
520. 

Wis.—Trush v. Trush, 235 N.W. 653, 
204 Wis. 187. 

Wyo.—Burt v. Burt, 41 F.2d 624, 48 
Wyo. 19. 

19 C.J. p 240 note 23 [m]. 

(29) Between $100 and $150. 

Ark.—Coffman v. Coffman, 246 S.W. 
842, 158 Ark. 640. 


Ind.—^Pry v. Fry, 75 N.B.2d 909, 225 
Ind. 458. 

Ky.—Hoffman v. Hoffman, 226 S.W. 
119, 190 Ky. 13. 

N.J.—McLeod v. McLeod, 23 A.2d 546, 
131 N.XEq. 44. 

Pa.—Homier v. Homier, 181 A. 840, 
120 Pa.Super. 66. 

Butterbaugh v. Butterbaugh, 
Com.Pl., 7 Cumb.L.J. 63—Tobias 

V. Tobias, Com.Pl., 36 Luz.Leg. 
Reg. 156—Girdauskas v. Girdaus- 
kas, Com.Pl., 36 Luz.Leg.Reg. 101. 

(30) $100. 

Ala.—Keith v. Paden, 61 So.2d 9, 255 
Ala. 294—Sills v. Sills, 19 So.2d 
621, 246 Ala. 165. 

Cal.—Kadello v. Kadello, 29 F.2d 171, 
220 C. 1. 

Warner v. Warner, 287 P.2d 174, 
135 C.A.2d 302. 

Ga.—Boozer v. Boozer, 60 S.B.2d 150, 
207 Ga. 52—Swartz v. Swartz, 141 
S.B. 299. 165 Ga. 486—^Jansen v. 
Jansen. 128 S.B. 902, ICO Ga. 618. 
Iowa.—^Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760. 

Kan.—Mecke v. Mecke, 271 P. 275, 
126 Kan. 760. 

Ky.—Murphy v. Murphy. 224 S.W.2d 

695, 311 Ky. 431—Coleman v. Cole¬ 
man, 76 S.W.2d 593, 256 Ky. 630— 
Sparks v. Sparks, 284 S.W. 1111, 
215 Ky. 508—^Johnson v. Johnson, 
209 S.W. 386, 183 Ky. 421. 

Md.—Givner v. Glvner, 93 A,2d 663, 
201 Md. 333—Kerger v. Kergor, 145 
A. 10, 166 Md. 607. 

Mich.—Pickem v. Pickem, 27 N.W. 2d 
132, 317 Mich. 669—Pinchuk v. Pin- 
chuk, 27 N.W.2d 81, 317 Mich. 523 
—Thompson v. Thompson, 171 N. 

W. 347, 205 Mich. 124, 3 A.L.R. 990. 
Mo.—Samland v. Samland, App., 277 

S.W.2d 880. 

Mont.—State ex rel. Graveley v. Dis¬ 
trict Court of Third Judicial Dist., 
174 P.2d 666, 119 Mont. 276. 

N.J.—Hess V. Hess, 35 A.2d 677, 134 
N.XEa. 360. 

N.Y.—Shapiro v. Shapiro, 71 N.Y.S.2d 
286, 272 App.Div. 931. 

RO.SS V. Ross, 149 N.Y.S.2d 585. 
N.D.—Williams v. WilliamH, 293 N. 

W. 802, 70 N.D. 278. 

Ohio.—Mantz v. Mantz, Com.Pl., 69 
N.E.2d 637. 

Or.—Arndt v. Arndt, 30 P.2d 1, 146 
Or, 347. 

Pa.—Gross v. Gross, Com.Pl., 3 Bucks 
Co. 264—Cillo V. CiUo, Com.Pl., 29 
Northumb.Leg.J. 57. 

19 ax p 240 note 23 £n]. 

(31) Between $50 and $100. 

Ala.—Tranum v. Tranum, 63 So.2d 
701, 268 Ala. 661. 

Ga.—Childs v. Childs, 45 S.E.2d 418, 
203 Ga. 9—Waller v. Waller, 128 S. 
E. 905,160 Ga. 685. 

Ky.—Ginter v, Ginter, 204 S.W.2d 

696, 305 Ky. 513—Couffman v. 
Couffman, 128 R.W.2d 713, 278 Ky. 
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393—Burns v. Burns, 77 S.W.2d 418 
256 Ky. 834. 

N.Y.—Commerford v. Commerford 
64 N.Y.S.2d 563. 

Vt.—Shaw V. Shaw, 133 A. 248, 99 
Vt. 356. 

(32) $50. 

Ark.—Conner v. Conner, 91 S.W.2d 
260, 192 Ark. 289. 

La.—Martin v. Martin, 186 So. 94 
191 La. 761. 

Miss.—Chambers v. Chambers, 56 So. 
2d 33, 213 Miss. 71—Stirgus v. Stir- 
gus, 160 So. 285, 172 Miss. 337. 

Mo.—Fite V. Fite, App., 196 S.W.2d 
65. 

19 C.X p 240 note 23 [o]. 

(33) Amounts less than $50. 

Ga.—^Burger v. Burger, 26 S.E.2d 615, 
196 Ga. 428—Long v. Long. 13 S.E. 
2d 340, 191 Ga. 606—Snider v. Sni¬ 
der, 186 S.E. 562, 182 Ga. 592. 
Iowa.—Edmonds v. Edmonds, 185 K. 

W. 2, 193 Iowa 87. 

19 C.X p 240 note 23 [q]. 

15. Md.—Gambrill v. Gambrill, 66 
A.2d 387, 193 Md. 244. 

Pa.—De Francesco v. De Francesco, 
116 A.2d 411. 179 Pa.Super. 106. 

19 C.X p 241 note 24. 

Particular amounts held adequate 

(1) $15,000. 

Fla.—Kloinschmldt v. Kleinschmidt, 
66 So.2d 815. 

(2) Between $5,000 and $10,000. 
Mo.—Methudy v. Methudy, App., 238 

S.W. 668. 

Okl.—Helvey v. Helvey, 262 P.2d 445. 
Pa.—^Hunter v. Hunter, 83 A.2d 401, 
169 Pa.Super. 498. 

(3) Between $3,000 and $5,000. 
Colo.—Brown v. Brown, 283 P.2d 951, 

131 Colo. 467. 

Ill.—Buehler v. Buohler, 27 N.B.2d 
466, 373 III. 626. 

Minn.—Eck v. Eck, 90 N.W.2d 211. 
Mo.—Stokes V. Stokes, App., 222 S. 
W.2d 108. 

19 C.J. i> 241 note 24 [a]. 

(4) Between $2,500 and $3,000. 
Ky.—Gibson v. Gibson, 271 S.W.2d 

880. 

Okl.—Deal v. Deal, 274 P. 19, 135 
Okl. 87. 

Pa.—De Francesco v. De Francesco, 
115 A.2d 411, 179 Pa.Super. 106. 

(5) Between $2,000 and $2,500. 
Cal.—Nowbauer v. Newbauer, 212 P. 

2d 240, 95 C.A.2d 36. 

Muss.—Sack v. Sack, 106 N.B.2d 371, 
328 Mass. 600. 

N.J.—Drummer v. Brummer, 69 A.2d 
38, 6 N.J.Supcr. 401. 

Martindell v. Martindell, 39 A2d 
35, 136 N.J.Bq. 464. 

(6) Between $1,500 and $2,000. 

Ky.—Purgorson v. Furgerson, 211 S. 

W.2d 161, 307 Ky. 394. 

Iuld.—^Newmeyer v. Newmeyer, 140 A. 
2d 892, 216 Md. 431 —Donigan v. 
Donigan, 119 A.2d 430, 208 Md. 511. 



27AC.J.S. DIVORCE §224 

which, under the circumstances of the case, indud- | ing the extent of services furnished and the financial 


Neb.—^Dwinnell v. Dwinnell, 86 N.W. 

2d 579, 165 Neb. 666. 

N.T.—Match v. Match, 274 N.T.S. 
525, 242 App.Div. 782. 

(7) Between $1»000 and $1,500. 
Minn.—^Burke v. Burke, 292 N.W. 

426, 208 Minn. 1. 

Tex.—Blackburn v. Blackburn, Civ. 
App., 163 S.W.2d 251. 

( 8 ) $ 1 , 000 . 

Ariz.—Blaine v. Blaine, 159 P.2d 786, 
63 Ariz. 100. 

Fla.—^Knox v. Knox, 31 So.2d 169, 159 
Fla. 123, opinion supplemented on 
other grounds 31 So.2d 161, 159 
Fla. 128—Clark v. Clark, 20 So.2d 
900, 165 Fla. 574. 

Ky.—Hertel v. Hertel, 269 S.W. 1025, 
202 Ky. 422. 

Md.—^Daiger v. Daiger, 140 A. 717, 
154 Md. 501. 

N.T.—Haas v. Haas, 67 N.Y.S.2d 342, 
185 Misc. 539. 

Pa.—Meinel v. Meinel, 178 A. 174, 117 
Pa.Super. 263. 

19 C.J. p 241 note 24 [c]. 

<9) Between $750 and $1,000. 

Iowa.—Henze v. Henze, 72 N.W.2d 
490, 247 Iowa 25. 

Ky.—^Lewis v. Lewis, 263 S.W. 366, 
204 Ky. 6. 

Okl.—Smyth v. Smyth, 179 P.2d 920, 
198 Okl. 478. 

(10) $750. 

Ala.—^Davis v. Davis, 61 So. 2d 876, 
255 Ala. 488. 

Ky.—Covington v. Covington, 251 S. 
W, 986, 199 Ky. 676—Horton v. 
Horton, 122 S.W.2d 793, 276 Ky. 
104. 

Minn.—Spratt v. Spratt, 187 N.W. 
227, 151 Minn. 458. 

Mo.—Grimes v. Grimes, App., 139 S. 
W.2d 1056. 

N.T.—Kupfer v. Kupfer, 23 N.T.S.2d 
577, 260 App.Div. 963. 

Okl.—^Farley v. Parley, 276 P.2d 319. 
Va.—Colbert v. Colbert, 174 S.E, 660, 
162 Va. 393. 

(11) Between $500 and $760. 

Md.—Frank v. Prank, 113 A.2d 411, 

207 Md. 124. 

Minn.—Locksted v. Locksted, 296 N. 

W. 402, 208 Minn. 651. 

Nev.—Neal v. Neal, 76 P.2d 1097, 68 
Nev. 287. 

N.T.—Conklin v. Conklin, 39 N.T.S. 
2d 826, 179 Misc. 766, affirmed 48 
N.T.S.2d 333, 267 App.Div. 919. 
Or.—Forsyth v. Forsyth, 266 P. 907, 
126 Or. 327. 

Pa.—Scholl V. Scholl, 36 A.2d 628, 164 
Pa.Super. 67. 

Poirier v. Poirier, Com.Pl., 31 Del. 
Co. 484. 

Wash,—Anderson v. Anderson, 195 P. 
2d 986, 31 Wash.2d 197. 

(12) $600. 

ni.— Whitney v. Whitney. 146 N.B.2d 
800, 15 Ill.App.2d 624. 

Ky.—Barnett v. Barnett, 168 S.W.2d 
17, 292 Ky. 840—Ezell v. Ezell, 86 
27A C.J.S.—63 


S.W.2d 998, 260 Ky. 775—Jones v. 
Jones, 10 S.W.2d 821, 226 Ky. 264— 
Breuer v. Breuer, 283 S.W. 1061, 
214 Ky. 677—^Watkins v. Watkins, 
269 S.W. 20, 202 Ky. 141. 

Md.—Lopez V. Lopez, 112 A.2d 466, 
206 Md. 609—^Bonwit v. Bonwit, 181 
A. 237, 169 Md. 189. 

N.Y.—^Prieman v. Frieman, 13 N.T.S. 
2d 699, 257 App.Div. 989—Bitter- 
man V. Bitterman, 10 N.T.S.2d 488, 
256 App.Div. 990. 

Judd V. Judd, 69 N.T.S.2d 680. 
Or.—Thomsen v. Thomsen, 275 P. 

673, 128 Or. 622. 

19 C.J. p 241 note 24 [d]. 

(13) Between $400 and $500. 

Fla.—Selige v. Selige, 190 So. 261, 

138 Fla. 783. 

Iowa.—Lamp v. Lamp, 60 N.W.2d 
844, 245 Iowa 52. 

Neb.—Specht v. Specht, 27 N.W.2d 
390, 148 Neb. 325. 

N.Y.—Maloney v. Maloney, 61 N.T. 
S.2d 4. 

Pa.—Harrington v. Harrington, 44 
Dauph.Co. 434. 

(14) Between $300 and $400. 

Ky.—Hundley v. Hundley, 291 S.W. 
2d 644—Harley v. Harley, 74 S.W. 
2d 196, 256 Ky. 370—Ball v. Ball, 
267 S.W. 1081, 206 Ky. 532—Smith 

V. Smith, 250 S.W. 128, 198 Ky. 766. 
19 C.J. p 241 note 24 [e]. 

(15) Between $250 and $300. 

Ala.—Lunsford v. Lunsford, 168 So. 
188, 232 Ala. 368. 

Ark.—Ball v. Ball, 76 S.W.2d 71, 189 
Ark. 976. 

Idaho.—Smiley v. Smiley, 269 P. 589, 
46 Idaho 588. 

Kan.—Deeds v. Deeds, 196 P. 1109, 
108 Kan. 770. 

Ky.—Smith v. Smith, 197 S.W.2d 787, 
303 Ky. 316—^Davis v. Davis, 276 S. 

W. 26, 210 Ky. 89. 

Miss.—Gresham v. Gresham, 21 So.2d 
414, 198 Miss. 43. 

Mo.—Gibson v. Gibson, App., 16 S.W. 
2d 646. 

Neb.—Turco v. Turco, 267 N.W. 486, 
128 Neb. 50. 

Nev.—Herrick v, Herrick, 15 P.2d 
681, 64 Nev. 323. 

N.Y.—Gutmann v. Gutmann, 178 N. 
Y.S. 833. 

Tex.—^Hodges v. Hodges, Clv.App., 
Ill S.W.2d 779. 

Utah.—^Dahlberg v. Dahlberg, 292 P. 
214, 77 Utah 157. 

(16) Between $200 and $250. 

Ark.—Brooks v. Brooks, 143 S.W.2d 
1098, 201 Ark. 14. 

Fla.—Shepard v. Shepard, 87 So.2d 
807. 

Ill.—^Termaat v. Termaat, 192 N.E. 
347, 367 Ill. 472. 

Ky.—^Asher v. Asher, 60 S.W.2d 692, 
249 Ky. 215—^Littleton v. Littleton, 
17 S.W.2d 204, 229 Ky. 353—Her¬ 
tel V. Hertel, 259 S.W. 1026, 202 
Ky. 422. 


Md.—Gambrill v. Gambrill, 66 A.2d 

887, 193 Md. 244. 

Minn.—Naffke v. Naffke, 62 N.W.2d 
63, 240 Minn. 468. 

Miss.—Price v. Price, 179 So. 856, 181 
Idiss. 539. 

Mo.—Hayes v. Hayes, App., 75 S.W. 
2d 614. 

Nev.—PCannah v. Hannah, 62 P.2d 
696, 57 Nev. 239—Jeffers v. Jeffers, 
25 P.2d 556, 53 Nev. 69. 

Or.—Goodman v. Goodman, 105 P.2d 
1091, 165 Or. 141. 

Pa.—^Bareski v. Bareski, Com.Pl., 37 
Luz.Leg.Heg. 248—^Brawner v. 

Brawner, Com.Pl., 36 Luz.Leg.Heg. 
108. 

19 C.J. p 241 note 24 [g]. 

(17) Between $100 and $200. 

Ark.—Gabler v. Gabler, 190 S.W.2d 

975, 209 Ark. 469—Jones v. Jones, 
137 S.W.2d 238, 199 Ark. 1000. 
D.C.—Jaffe V. Jaffe, 124 F.2d 233, 74 
App.D.C. 394. 

Fla.—Jessen v. Jessen, 191 So. 768, 
140 Fla. 670. 

Iowa.—^Littleton v. Littleton, 10 N. 

W.2d 57, 233 Iowa 1020. 

Ky.—Walts v. Waits, 277 S.W.2d 5— 
Logan V. Logan, 226 S.W.2d 3, 312 
Ky. 48—West v. West, 16 S.W.2d 
781, 229 Ky. 125—Ball v. Ball, 289 
S.W. 259, 217 Ky. 337—Purcell v. 
Purcell, 247 S.W. 760, 197 Ky. 627 
—^Hoffman v. Hoffman, 226 S.W. 
119, 190 Ky. 13. 

La.—Simpkins v. Simpkins, 122 So. 

888, 168 La. 632. 

Mo.—Schwent v. Schwent, App., 209 
S.W.2d 546. 

Neb.—Saum v. Saum, 14 N.W.2d 844, 
144 Neb. 842. 

Nev.—Cunningham v. Cunningham, 
106 P.2d 398, 60 Nev. 191—Wilson v. 
Wilson, 24 P.2d 317, 55 Nev. 57. 
N.Y.—Farrier v. Farrier, 13 N.T.S.2d 
93, 267 App.Div. 970. 

Clark V. Clark, 41 N.T.S.2d 80. 
Or.—^Henry v. Henry, 69 P.2d 280, 
156 Or. 679. 

Pa.—Werner v. Werner, Com.Pl., 7 
Cumb.L.J. 173—^Pyle v. Pyle, Com. 
PI., 80 Del.Co. 467—Volock v. Vol- 
ock, 33 Luz.Leg.Heg. 384. 

Utah.—Openshaw v. Openshaw, 12 
P.2d 364, 80 Utah 9. 

19 C.J. p 241 note 24 [h]. 

(18) $100. 

Kan.—^Hawley v. Hawley, 188 P.2d 
650, 164 Kan. 176. 

Ky.—^Damron v. Damron, 192 S.W.2d 
473, 301 Ky. 649—Key v. Key, 180 
S.W.2d 397, 298 Ky. 72—Stewart v. 
Stewart, 113 S.W.2d 842, 272 Ky. 
97—^Wiggins V. Wiggins, 104 S.W. 
2d 1097, 268 Ky. 862—Taylor v. 
Taylor, 92 S.W.2d 72, 263 Ky. 208— 
Martin v. Martin, 79 S.W.2d 682, 
268 Ky. 177—^Tryling v. Try ling, 63 
S.W.2d 726, 246 Ky. 399—Theophan- 
is V. Theophanis, 51 S.W.2d 957, 
244 Ky. 689—^Higgins v. Riggins, 
234 S.W. 5, 192 Ky. 500. 
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condition of the parties, allowances have been held 
to be inadequate.!® 

The general rules governing the amount of allow¬ 
ance for counsel fees and expenses in a divorce ac- 


27A C. J.S. 

tion have also been applied in the determination of 
the adequacy or excessiveness of additional or fur¬ 
ther allowances applied for by a party or granted by 
the court,or in the determination of the allow- 


La.—New v. New, 173 So. 748, 186 
La. 1017. 

Md.—^Zierler v. Zierler, 197 A. 864, 
173 Md. 696. 

Mo.—Cadenhead v. Cadenhead, App.> 
265 S.W.2d 426. 

Neb.—Dier v. Dier, 4 N.W.2d 731, 141 
Neb. 686. 

Nev.—^Hannali v. Hannah, 62 P.2d 
696, 57 Nev. 239. 

N.T.—Wilferth v. Wilferth, 22 N.Y. 
S.2d 264, 174 Misc. 1007. 

Wolf V. Wolf. 70 N.T.S.2d 632. 
Pa.—Miller v. Miller, 62 Pa.Dist. & 
Co. 283. 

Bauer v. Bauer, Com.Pl., 36 Luz. 
Leff.Regr. 392—Yeager v. Yeager, 
Com.Pl., 23 Northumb.Leg.J. 162. 
S.C.—Poliakoff v. Poliakoff, 70 S.E.2d 
625, 221 S.C. 391. 

Va.—McDaniel v. McDaniel, 9 S.E.2d 
360, 175 Va. 402—Miller v. Miller, 
125 S.E. 220, 140 Va. 424. 

Wis.—Szumski v. Szumski, 270 N.W. 
926, 223 Wis. 500. 

Wyo.—Lonabaugh v. Lonabaugh, 22 
P.2d 199, 46 Wyo. 23. 

19 C.J. p 221 note 24 [i]. 

(19) Between $75 and $100. 

Ky.—Brown v. Brown, 294 S.W. 493, 

219 Ky. 787. 

N.Y.—Spatz v. Spatz, 178 N.Y.S. 567, 

189 App.Div. 438. 

Bergman v. Bergman, 245 N.Y.S. 
439, 138 Misc. 335. 

Morrongiello v. Morrongiello, 47 
N.Y.S.2d 413. 

Okl.—Kupka v. Kupka, 124 P.2d 389, 

190 Okl. 392. 

Wash.—^Fitzpatrick v. Fitzpatrick, 
177 P. 790, 105 Wash. 394. 

19 C.J. p 241 note 24 [j]. 

(20) Between $50 and $75. 

Ala.—^Neville v. Neville, 124 So. 107, 

220 Ala. 57. 

Ark.—^Welborn v. Welborn, 76 S.W. 

2d 98, 189 Ark. 1063. 

Ky.—Coleman v. Coleman, 237 S.W.2d 
526—^Andrews v. Andrews, 190 S. 
W.2d 1019, 301 Ky. 94. 

Mich.—Manigold v. Manigold, 8 N. 

W.2d 78, 304 Mich. 310. 

Pa.—^Doemling v. Doemling, 179 A. 
813, 118 Pa.Super. 426, 

Royce v. Royce, Com.Pl., 27 
Northumb.Lcg.J. 29. 

Utah.—Dahlberg v. Dahlberg, 292 P. 

214, 77 Utah 167. 

19 C.J. P 241 note 24 [k]. 

(21) Under $50. 

Ga.—Alford v. Alford, 9 S.E.2d 895, 
190 Ga. 562. 

Ky.—Sandlin v. Sandlin, 168 S.W.2d 
636, 289 Ky. 290—Braden v. Braden, 
133 S.W.2d 902, 280 Ky. 663—Belch¬ 
er V. Belcher, 269 S.W. 621, 207 Ky. 
445. 


Pa.—^Richardson v. Richardson, 47 
Pa.Dist. & Co. 42. 

Bowers v. Bowers, Com.Pl., 21 
Leh.L.J. 333. 

16- Md.—Dunn v. Dunn, 29 A.2d 664, 
181 Md. 665. 

N.Y.—Green v. Green, 89 N.Y.S.2d 
405, 275 App.Div. 943, reargument 
denied 92 N.Y.S.2d 312, 275 App. 
Div. 1046—Grisez v. Grisez, 28 N. 
Y.S.2d 787, 262 App.Div. 876. 

19 C.J. p 241 note 25. 

Farticalar amoiULts held i&adeoLiiate 

( 1 ) $ 10 , 000 . 

N.J.—^Armour v. Armour, 46 A.2d 826, 

138 N.J.E<1. 146. 

(2) $8,500. 

Wis.—Cudahy v. Cudahy, 258 N.W. 
168, 217 Wis. 365. 

(3) $2,000. 

Neb.—Strasser v. Strasser, 44 N.W.2d 
508, 153 Neb. 288. 

(4) Between $500 and $1,000. 

Okl.—Whitehorn v. Whitehorn, 36 P. 

2d 943, 169 Okl. 332. 

Wash.—Rentel v. Rcntel, 238 P.2d 
389, 39 Wash.2d 729. 

19 C.J. p 241 note 25 [b]. 

(6) Between $300 and $500. 

Ky.—Ezell v. Ezell, 86 S.W.2d 998, 
260 Ky. 776. 

Mich.—Nolan v. Nolan, 181 N.W. 971, 
214 Mich. 49. 

N.J.—Roskein v. Roskein, 96 A.2d 
437, 25 N.J.Super. 415. 

(6) Between $200 and $300. 

Ariz.—Blaine v. Blaine, 159 P.2d 786, 

63 Ariz. 100. 

La.—Rayner v. Rayner, 46 So.2d 637, 
216 La. 1099. 

N.J.—Munger v. Munger, 21 A.2d 784, 
130 N,J.B(i. 279. 

N.Y.—Owens v. Owens, 122 N.Y.S.2d 
273, 282 App.Div. 734—Nnbut v. 
Nabut, 74 N.Y.S.2d 841, 273 App. 
Div. 779. 

(7) Between $100 and $200. 

Ala.—Sharp v. Sharp, 161 So. 709, 
230 Ala. 639. 

Pa.—Dash V. Dash, 60 A.2d 407, 1C3 
Pa.Super. 229. 

( 8 ) $ 100 . 

Ky.—Rogers v. Rogers, 296 S.W.2d 
302—Reynolds v. Reynolds, 64 S. 
W.2d 576, 261 Ky. 294. 

Md.—Daiger v. Daiger, 140 A. 717, 
164 Md. 601. 

Minn.—Gilman v. Gilman, 185 N.W. 
649, 160 Minn. 271. 

Neb.—Bowman v. Bowman, 79 N.W.2d 
664, 163 Neb. 336. 

N.J.—Gruber v. Gruber, 61 A.2d 118, 

139 N.J.KQ, 463. 

19 C.J. p 241 note 25 [e]. 
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(9) Between $60 and $100. 

Ky.—Johnson v. Johnson, 204 S.W2d 
592, 305 Ky. 430. 

Md.—Egress v. Egress, 97 A.2d 336 
202 Md. 510. 

N.Y.—^Hemphill v. Hemphill, 106 N.Y 
S.2d 1, 278 App.Div. 952. 

(10) $50. 

Iowa.—Tennigkeit v. Tennigkeit, 269 
N.W. 877, 222 Iowa 657—Prochaska 
V. Prochaska, 183 N.W. 417. 

Ky.—Salyer v. Salyer, 198 S.W.2d 
980, 303 Ky. 653—Jones v. Jones, 
39 S.W.2d 262, 239 Ky. 153—Rasp¬ 
berry V. Raspberry, 225 S.W. 148, 
189 Ky. 602. 

(11) Under $60. 

Ark.—Laird v. Laird, 145 S.W.2d 27, 
201 Ark. 483. 

Ga.—Lipton v. Lipton, 86 S.B.2d 299, 
211 Ga. 442. 

Ky.—Smith v. Smith, 180 S.W.2d 276, 
297 Ky. 395—Fitzgerald v. Fitzger¬ 
ald, 148 S.W.2d 286, 285 Ky. 404— 
McKee v. McKee, 231 S.W. 213, 191 
Ky. 669. 

19 C.J. p 241 note 25 [f]. 

17. Cal.—White v. White. 24 P. 1030, 
86 C. 212. 

Berry v. Berry, 256 P.2d 646, 117 
C.A.2d 624. 

Pa.—Deli'rancesco v. DeFrancesco, 
Com.Pl., 47 Luz.Leg.Reg. 29. 

19 C.J. p 240 notes 22, 23, p 241 notes 
24-26. 

Right to additional allowance gen¬ 
erally SCO infra § 225. 

Allowance held, excessive 

( 1 ) $ 10 , 000 . 

N.Y.—FIshcT V. Fisher, 227 N.Y.S. 
345, 223 App.Div. 19, affirmed 165 
N.K. 460. 260 N.Y. 313, 61 A.L.R. 
1623. 

(2) $1,900. 

Mo.—Drinker v. Brinkor, 227 S.W.2d 
724, 360 Mo. 212. 

(3) $1,000. 

ji'la.—Armour v. Armour, 59 So.2d 61. 
Okl.—Dobry v. Dobry, 220 P.2d 698, 
21)3 Okl. 327. 

(4) $500. 

Okl.—Mobley v. Mobley, 277 P.2d 662. 

Allowaaoe held not excessive 

(1) $5,000. 

Cal.—SigeHnuind v. Sigesmund, 262 
P.2d 713, 115 C,A.2d 628. 

(2) $4,000. 

N.Y.—Appll<'ation of Kaufman, 71 N. 
Y.S.2d 409, modltled on other 
grounds 70 N.Y.S.2d 736, 272 App. 
Div. 323. affirmed 78 N.E.2d 611, 
297 N.Y. 814. 

(3) $2,000. 

N.J.—Cole V. Cole, 104 A.2d 76, 30 N. 
J.Super. 270. 
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ances to be granted on, or pendmg, an appeal in the | cause.i7.5 


(4) $1,000. 

Fla.—Cocalls v. Cocalis, App., 103 So 
2d 230. 

(5) $750. 

N.Y.—Wallau v. Wallau, 67 N.T.S 2d 
924, 271 App.Div. 979. 

(6) 1600. 

Neb.—^Holmes v. Holmes, 41 N.W2d 
919, 152 Neb. 556. 


(8) $150. 

38 N.T.S.2d 

418, 265 App.Div. 939. 


(9) $50 or less. 

N.T.—Petrella v. Petrella, supra. 

Allowances bald not ezoesste-e 

(1) $15,000 or over. 

CaL ^Pope v. Pope, 237 P.2d 312, 107 
C.A.2d 537. 


Neb.—Zych v. Zych, 86 N.W.2d 611, 
165 Neb. 586—^Hodgres v. Hodgres* 
47 N.W.2d 361, 154 Neb. 178. 

N.M.—Woollefl V. Woollett, 260 P.2d 
918, 57 N.M. 550. 

Wash.—^Bornstlne v. Bornstine, 168 
P.2d 147, 25 Wash.2d 57. 

Wis.—^Brackob v. Brackob, 54 N.W. 
2d 900, 262 Wis. 202. 


(7) $500. 

N.D.—Fleck v. Fleck, 58 N.W.2d 765, 
79 N.D. 561. 

Pa.—Morgan v. Morgan, 126 A.2d 805, 
182 Pa.Super. 182. 

Va.—^Mullen v. Mullen, 49 S.B.2d 349 
188 Va. 259. 

(8) $300. 

Pa.—Thurston v. Thurston, Gom.Pl., 
69 Montg.Co. 142, 67 York Leg! 
Bee. 16. 

(9) $250. 

Fla.—Bergman v. Bergman, 199 So 
920, 145 Fla. 10. 

( 10 ) $ 200 . 

N.D.—Henry v. Henry, 46 N.W.2d 701 
77 N.D. 845. 

(11) $150. 

Mo.—Patterson v. Patterson, App., 
215 S.W.2d 761. 

Va.—Ward v. Ward, 41 S.B.2d 7, 185 
Va. 899. 

(12) $100 or less. 

Mich.—Burke v. Burke, 24 N.W.2d 
99, 315 Mich. 437. 

Pa.—Foust V. Foust, 19 A.2d 617, 144 
Pa.Super. 513. 

17.5 Allowances held excessive 

(1) $7,500. 

C^al.—Barker v. Barker, 293 P.2d 85, 
139 C.A.2d 206. 

(2) $1,500. 

Cal.—Bothers v. Rethers, 294 P.2d 
967, 139 C.A.2d 888—Kohn v. Kohn, 
214 P.2d 80, 95 C.A.2d 722. 

Ill.—Druce v. Druce, 39 N.K.2d 690, 
313 I11.APP. 169. 

(3) $1,150. 

N.Y.—Bstin V. Estin, 77 N.Y.S.2d 240, 
273 App.Div. 901. 

(4) $1,000. 

CJal.—Howard v, Howard, 296 P.2d 
592, 141 C.A.2d 233. 

(5) $350. 

Mo.—Dagley v. Dagley, App., 270 S. 
W.2d 553. 

(6) $300. 

Fla.—Clark v, Clark, 20 So.2d 900, 
155 Fla. 574. 

Nev.—haulier v. Puller, 131 P.2d 727, 
61 Nev. 427. 

(7) $250. 

N.Y.—Petrella v. Petrella, 148 N.T.S. 
2d 96, 1 A.D.2d 789. 


$5,000 and $15,000. 
Stromsem, 101 N. 
B.2d 742, 344 Ill.App. 653, first case. 

(3) Between $2,000 and $6,000. 
Cal.—Sigesmund v. Sigesmund, 256 

P.2d 16, 117 C.A.2d 230. 

S.D.—Baron v. Baron, 28 N.W.2d 8"36. 
71 S.D. 641. 

Wash.—Schmidt v. Schmidt, 321 P.2d 
895, 61 Wash.2d 753. 

(4) Between $1,000 and $2,000. 

Cal.—^Heilman v. Heilman, 266 P 2d 

148, 122 C.A.2d 771. 

Mich.—^Zimmers v. Zimmers, 77 NW 
2d 267, 346 Mich. 28. 

S.D.—Meyer v. Meyer, 77 N.W.2d 669. 

(5) Between $760 and $1,000. 

Cal.—^Howard v. Howard, 296 P.2d 
692, 141 C.A.2d 233. 

Ill.—Kohl V. Kohl, 71 N.E.2d 368, 330 
Ill.App. 284—Buehler v. Buehler, 
53 N.B.2d 336, 321 Ill.App. 630. 
Neb.—Cowan v. Cowan, 69 N.Wr2d 
300, 160 Neb. 74. 

(6) Between $500 and $750. 

Cal.—Falk V. Falk, 120 P.2d 724, 48 

C.A.2d 780. 

Mo.—Wonneman v. Wonneman, App., 
305 S.W.3d 71. 

N.J.—Casteel v. Casteel, 132 A.2d 
529, 45 N.J.Super. 338. 

N.T.—Edell V. Edell, 131 N.Y.S.2d 182, 
283 App.Dlv. 1060. 

Wash.—Platts v. Platts, 278 P.2d 
679, 45 Wash,2d 863. 

(7) Between $400 and $500. 

Cal.—^Diamond v. Diamond, 308 P.2d 
909, 149 C.A.2d 788. 

Wis.—Polak V. Polak, 22 N.W.2d 153, 
248 Wis. 425. 

(8) Between $250 and $400. 

Fla,—Masilotti v. Masilotti, 7 So.2d 
132, 150 Fla. 86. 

Ill.—Barnett v. Barnett, 93 N.B.2d 93, 
341 IlLApp. 26. 

Ky.—Willoughby v. Miller, 302 S.W. 
2d 858. 

Neb.—Bowman v. Bowman, 79 N.W.2d 
554, 163 Neb. 336. 

Nev.—Afriat v. Afriat, 117 P.2d 83 
61 Nev. 321. 

Pa.—DeFrancesco v. DeFrancesco, 
Com.Pl., 47 Luz.Leg.Reg. 29. 

(9) $250. 

Fla.—Collins v. Collins, 88 So.2d 604, 
Ill.—^Freeny v. Freeny, 72 N.B.2d 58, 
330 IlLApp. 616. 

Md.—^Donigan v. Donigan, 119 A.2d 
430, 208 Md. 511. 


(10) Between $160 and $250. 

CJal.—^Dougal v. Dougal, 299 P.2d 404, 
143 C.A.2d 272. 

Tenn.—Troutt v. Troutt. 250 S.W.2d 
372, 35 Tenn.App. 617. 

(11) $160. 

Ark.—Gardner v. Gardner, 286 S.W 
2d 23, 226 Ark. 828. 

Fla.—Blunda v. Blunda, 101 So.2d 41 
—Kollar V. Kollar, 21 So.2d 356, 
155 Fla. 705. 

Neb.—^McNamee v. McNamee, 47 N. 
W.2d 383, 164 Neb. 212—Vocelka v. 
Vocelka, 19 N.W.2d 363, 146 Neb. 
268. 

Nev.—^Benson v. Benson, 204 P.2d 316, 
66 Nev. 94. 

—^Larkin v. Larkin. 161 N.Y.S.2d 
198, 3 A.D.2d 844, affirmed 149 N. 
E.2d 338, 4 N.T.2d 772, 172 N.Y.S. 
2d 823. 

Pa.—^La Pietra v. La Pietra, Com.Pl., 
53 DauphCo. 339. 

Va.—Arrington v. Arrington, 82 S.B. 
2d 548, 106 Va. 86. 

(12) Between $75 and $150. 

Mich.—^Pierson v. Pierson, 88 N.W.2d 

500, 351 Mich. 637. 

N.Y.—^Forestieri v. Forestieri, 64 N. 
Y.S.2d 442. 

Or.—Ford v. Ford, 279 P.2d 1040, 203 
Or. 468. 

R.I.—^Di Nofrio v. Di Nofrio, 125 A. 
2d 194. 

(13) Amounts less than $75. 

Mich.—^Bushey v. Bushey, 67 N.W.2d 

128, 341 Mich. 242. 

Nev.—^Puller v. Fuller, 131 P.2d 727, 
61 Nev. 427. 

Allowances held adequate 
Cal.—^Frazier v. Frazier, 252 P.2d 698, 
115 C.A.2d 560. 

Ill.—Buehler v. Buehler, 39 N.E.2d 
705, 313 IlLApp. 264. 

N.D.—^Henry v. Henry, 46 N.W.2d 
701, 77 N.D. 845. 

Or.—Parks v. Parks, 187 P.2d 145, 
182 Or. 323. 

Pa.—Wakefield v. Wakefield, Com.Pl., 
53 Dauph.Co. 181. 

Wash.—^Roberts v. Roberts, 319 P,2d 
545, 51 Wash.2d 499. 

Allowances held inadequate 
Mo.—^Burtrum v. Burtrum, App., 200 
S.W.2d 80. 

N.Y.—Bagatell v. Bagatell, 30 N.Y. 
S.2d 643, 263 App.Div. 718, resettle- 
ment denied 32 N.Y.S.2d 140, 263 
App.Div. 841. 
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§ 225. Modification or Vacation of Allowance 

An order for counsel fees and expenses may be modi¬ 
fied or vacated by the court for proper cause. 

In a proper case, the court may modify an order 
granting an allowance for counsel fees and suit 
money,as where a change of circumstances occurs 
that alters the extent of the services required of 
counsel.^S-S Accordingly, the court may direct the 
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payment of an additional allowance on a showing 
of necessity therefor,and there exists authority to 
the effect that on a proper showing the court should 
make such allowance.^o Generally, however, wheth¬ 
er an additional allowance shall be made in any par¬ 
ticular case is discretionary with the court,2i and 
where the compensation already awarded is ample, 
additional fees will not be allowed.2i-5 


la Ala.—Bell v. Bell, 108 So. 376, 
214 Ala. 673. 

Cal.—^Nightingale v. Superior Court 
of California in and for City and 
County of San Francisco, 104 P. 
1002, 184 C. 683. 

Gideon v. Gideon, 310 P.2d 90, 160 
C.A.2d 349. 

Ga.—Luke v. Luke. 126 S.B. 374, 159 
Ga. 551. 

Iowa.—Corpus Juris cited iu Lind¬ 
say V. Lindsay, 178 N.W. 384, 387, 
189 Iowa 326. 

Or.—State ex rel. Tolls v. Tolls, 86 
P.2d 366, 160 Or. 317, 119 A.L.R. 
1370. 

Pa.—^Kubovcik v. Kubovcik, 32 Lus. 

Leg.Reg. 291. 

19 C.J. p 241 notes 28, 29. 

ISodificatiou by different Judge 
Cal.—Cohen v. Cohen, 243 P.2d 797, 
110 C.A.2d 738. 

Am of decree as to time for 
payment 

N.J.—Risko V. Risko, 46 A.2d 810, 
138 N.XBa. 222. 

18.5 Cal.—Warner v. Warner, 216 
P.2d 20, 34 C.2d 838. 

19. Ala.—Bell v. Bell, 108 So. 376, 
214 Ala. 573, 46 A.L.R. 935. 

Ark.—Koehler v. Koehler, 209 S.W. 
283, 137 Ark. 302. 

Cal.—Huntington v. Huntington, 262 
P.2d 104, 120 C.A.2d 706. 

Ga.—Luke v. Luke, 126 S.B, 374, 159 
Ga. 551. 

Ky.—Martin v. Martin, 79 S.W.2d 682, 
258 Ky. 177. 

Mich.—Gardner v. Gardner, 214 N.W. 
133, 239 Mich. 306. 

N.Y.—Gultas V. Guttas, 227 N.T.S. 
456, 3 31 Misc. 278, nillrmed 230 N. 
Y.S. 844, 224 App.Div. 810. 

Or.—Mueller v. Mueller, 105 P.2d 
1095. 165 Or. 163. 

Pa.—Kaufman v. ICaufman, 6 Pa,Dist. 
& Co.2d 97. 

Wallace v. Wallace, Com.Pl., 32 
DeLCo. 490—Naegeli v. Naegeli, 40 
Lack.Jur. 41—Powell v, Powell, 
Com.Pl., 90 Pittsb.Leg.J. 440. 

Utah.—Marks v, Marks, 100 P.2d 207, 
98 Utah 400. 

19 C.J. p 241 note 28. 

Additional applications 

Statute permits additional appli¬ 
cations for allowances from time to 
time during pendency of action. 
N.T.—Boelsen v. Boelsen, 61 N.T.S. 
2d 867. 


Future services 

Where an allowance has been made 
for future services of plaintiit’s coun¬ 
sel in divorce action, a supplemental 
award may be made where counsel 
finds in course of his labors that his 
inoLuiries have led him into fields 
not at first contemplated. 

Cal.—Shopiro v. Shopiro, App., 153 

P.2d 62. 

Aeservatiou of ruling 

An order allowing wife additional 
attorney’s fees was authorized under 
reservation in order, entered before 
trial of permanent alimony case, that 
court deferred ruling on question of 
additional fees until after trial of 
such case, but before entry of final 
judgment. 

Ga.—Powell v. Powell, 37 S.B.2d 191, 

200 Ga. 379. 

AfiLduvit of attorney; past services 

(1) The more fact that the affi¬ 
davit supporting a motion for addi¬ 
tional counsel fees was that of at¬ 
torney for the wife has been held 
not to preclude an additional allow¬ 
ance. 

N.T.—Baron v. Baron, 299 N.T.S. 280, 

252 App.Div. 293. 

(2) Moreover, it has been held 
that additional allowances may be 
made notwithstanding the claims for 
such allowances relate to past serv¬ 
ices, particularly where the original 
allowance was made on condition that 
a subsequent application for addi¬ 
tional allowances would not be pre¬ 
cluded. 

N.T.—Baron v. Baron, supra. 

Guttas V. Guttas, 227 N.T.S. 456, 

131 Misc. 278. affirmed 230 N.T.S. 

844, 224 App.DlV. 810. 

(3) It has been held, however, that 
a further allowance to cover expens¬ 
es already incurred cannot be made 
unless it appears that such allow¬ 
ance is necessary to enable the wife 
further to carry on the litigation. 
N.T.—Stampfer v. Stampfer, 11 N.T. 

S, 588, 68 N.T.Super. 587. 

Showing before another Judge 

Where an allowance is made by 
one judge, an application for a fur¬ 
ther allowance should not be made 
to another judge on substantially the 
same showing. 

N.Y.—Simonds v. Simonds, 10 N.T. 

S. 606, 57 Hun 290. 

Determination 

Labor and skill involved, as well 
I as result of litigation, may properly 


be considered in determining further 
allowance of solicitor’s fees to wife 
suing for divorce. 

Ala.—Ex parte Watson, 125 So. 669, 
220 Ala. 409. 

SO. Mo.—Grimes v. Grimes, App., 

139 S.W.2d 1065. 

Pa.—Carter v. Carter, 72 A.2d 621, 
166 Pa.Super. 499. 

21. Cal.—Sword v. Sword, 44 P.2a 
316, 3 C.2d 266. 

Cal.—Berry v. Berry, 294 P.2d 766, 

140 C.A.2d 63—RilcofC v. RilcoH, 
135 P.2d 687, 67 C.A.2d 88S. 

Md.—Dunn v. Dunn, 29 A.2d 664, 181 
Md. 665. 

Or.—Rivier v. Rivior, 306 P.2d 423, 
209 Or. 342. 

Pa.—Clemonson v. Clemenson, Com. 
PI., 33 Del.Co. 31. 

Wash.—Mapes v. Mapes, 167 P.2d 405, 
24 Waah.2d 743. 

Discretion abused 

Mont.—Docotovich v. Docotovich, 229 
P.2d 971, 126 Mont. 56. 

Discretion not abused 
Cal.—Sword v. Sword, 44 P.2d 315, 3 
C.2d 266. 

Ga.—Cruto v. Crute. 69 S.B.2d 255, 
208 Ga. 724. 

Previous allowanoes of attorney's 
fees may alTord support for conclu¬ 
sion of trial court In a divorce ac¬ 
tion that no need exists for any addi¬ 
tional allowance. 

Cal.—Horry v. Berry, 294 P.2d 766, 
140 C.A.2d 63. 

Ky.—Smith v. Smith, 187 S.W. 271, 
299 Ky. 715. 

Stipulation 

I*rovision in final decree of divorce 
awarding wife alimony in a lump sum 
in lieu of suit money and attorney 
foes was not supported by stipula¬ 
tion that qu(*stiun of additional at¬ 
torney fees and costs should be left 
to discretion of court without intro¬ 
duction of testimony. 

Or.—Stoll V. Stoll, 149 P.2d 577, 174 
Or. 471. 

21.5 N.T.—Reed v. Reed, 122 N.T.S. 
2d 123, 281 App.Div. 1076, appeal 
denied 122 N.Y.S,2d 634. 282 App. 
Dlv. K29, appeal dismissed 115 N. 
K.2d 436, 306 N.T. 566. 

Okl.—Brannon v. Brannon, 250 P.2d 
447, 207 Okl. 529. 

Or.—Ntdson v. Nelson, 176 P.2d 648, 
180 Or. 276. 

Pa.—Konetzny v. Konetzny, 62 Pa. 
Diet. & Co. 584. 
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The court may also diminish the allowance from 
time to time as the circumstances may require ,22 
and a modification of an order for counsel fees for 
the wife may be validly based on a change of cir¬ 
cumstances occurring after the order was made.22.5 
So, an allowance may be reduced where the wife is 
guilty of misconduct constituting ground for di¬ 
vorcees or on voluntary dismissal of an action for 
divorce after an order for counsel fees has been 
made;24 and it has been held that an allowance for 
counsel fees should be diminished in case of recon¬ 
ciliation of the parties.26 

It has been held that an order for counsel fees 
will not be modified on the application of the hus¬ 
band on the ground that his financial condition has 
changed, where he, and not the wife, commenced 
the action 26 Nor may modification of an order for 
counsel fees be had on application of counsel for 
the wife, 27 this rule being particularly true where the 
parties to the divorce action have abandoned it and 
are living together as husband and wife,28 and 
especially where counsel for the wife under guise 


DIVORCE § 225 

of seeking a modification of the order for pa 3 rment 
of counsel fees are in reality seeking to compel the 
husband to pay such counseL28 

It is ordinarily held that applications for modifica¬ 
tion of allowances for counsel fees and suit money 
must be made during the pendency of the main ac¬ 
tion ;80 that an application for modification of an 
allowance for counsel fees after such order or de¬ 
cree has become final is too late;2i and that, in the 
absence of a specific retention of jurisdiction by the 
trial court for the purpose of modifying an order 
allowing counsel fees, and where no appeal is taken 
from such order, it cannot be subsequently modi- 
fied .22 

It has also been held that the additional allowance 
cannot be granted after the wife has completed her 
case,23 although a rule to the contrary has been sup¬ 
ported on very strong grounds.34 In consonance 
with the latter view it has been held that an allow¬ 
ance for counsel fees and expenses may be modified 
by the making of additional allowances on applica¬ 
tion made subsequent to final verdict and decree,3 6 


22 . Ala.—Bell v. Bell, 108 So. 375, 
214 Ala. 513. 

Colo.—Miller v. Miller, 247 P. 567, 
79 Colo. 609. 

Ga.—Childs v. Childs, 45 S.E.2d 418, 
203 Ga. 9. 

Pa.—Rebrick v. Rebrick, Com.Pl., 36 
West.L.J. 115. 

19 C.J. p 241 note 29. 

Services not rendered 
In making a pendente lite award 
for counsel fees in action for separate 
maintenance and divorce, should any 
of contingencies occur that would 
preclude rendition of anticipated le¬ 
gal services, trial court could reduce 
award to an amount necessary to 
compensate attorney for services ac¬ 
tually rendered. 

Cal.—Warner v. Warner, 215 P.2d 
20, 34 C.2d 838. 

Keductloa held improper nnder oir- 
CTunstances 

N.T.—Herko v. Herko, 119 N.T.S.2d 
66, 281 App.Div. 848, reargument 
denied 122 N.Y.S.2d 897, 282 App. 
Div. 713. 

22.5 Cal.—Glesby v. Glcsby, 166 P. 
2d 347, 73 C.A.2d 301. 

23. Ala.—^Robertson v. Robertson, 
104 So. 27, 213 Ala. 114. 

24. Mo.—^Waters v. Waters, 49 Mo. 
385. 

25. Ala.—Bell v. Bell, 108 So. 876, 
214 Ala. 573. 

Services rendered prior to reconcilia¬ 
tion 

On reconciliation of the parties to 
the suit an allowance already made 
for attorney’s fees should be reduced I 


to an amount sufficient to compensate 
counsel for services rendered prior 
to such reconciliation. 

Ala.—Bell v. Bell, supra. 

Bednetion held appropriate and rea¬ 
sonable 

Cal.—Glesby v. Glesby, 166 P.2d 347, 
73 C.A.2d 301. 

26. N.T.—Kunze v. Kunze, 53 N.T. 
S. 938, 6 N.Y.Ann.Cas. 8. 

19 C.J. p 242 note 36. 

Application for modification of decree 
generally see infra § 278. 

27. S.D.—Murphy v. Murphy, 228 
N.W. 464, 56 S.D. 365. 

‘fParty” under statute 
Attorney for wife in divorce ac¬ 
tion not being a “party” within stat¬ 
ute permitting modification of decree 
on motion of either party could not 
obtain vacation of satisfaction of 
judgment and modification of divorce 
decree to state that fee which such 
attorney had been allowed should be 
paid by husband to attorney. 

Or.—Carlton v. Carlton, 65 P.2d 1417, 
166 Or. 33. 

28. S.D.—^Murphy v. Murphy, 228 
N.W. 464, 66 S.D. 355. 

29. S.D.—^Murphy v. Murphy, supra. 

30. Cal.—^Nightingale v. Superior 
Court of California in and for City 
and County of San Francisco, 194 
P. 1002, 184 C. 683. 

Time for application for modification 
or vacation of decree generally 
see infra S 277. 

31. Scheuermann v. Shamas, 97 So. 
2d 314. 

Pa.—^Kline v. Kline, 29 Del.Co. 391. 
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(1) Text rule has been applied. 
Cal.—St. Laurent v. St. Laurent, 95 

P.2d 475, 35 C.A2d 846. 

(2) It has been held, however, that 
trial court has power to modify or¬ 
der for attorney’s fees after interloc¬ 
utory judgment notwithstanding stat¬ 
ute authorizing modification of orig¬ 
inal award for attorney’s fees, in one 
place, used terminology “before en¬ 
try of judgment.” 

Cal.—Gideon v. Gideon, 310 P.2d 90, 
150 C.A.2d 349. 

(3) Where on October 11, court 
made oral order In divorce action 
awarding wife attorney’s fee, and or¬ 
der for fee was entered on October 
16, order of Monday, December 11 
modifying order for attorney’s fee 
was made before original order would 
have become final. 

Cal.—Glesby v. Glesby, 166 P.2d 347, 
73 C.A.2d 301. 

32. Fla.—Orr v. Orr, 192 So. 466, 
141 Fla. 112. 

Md.—Johnson v. Johnson, 86 A.2d 620, 
199 Md. 329. 

33. Wash.—Gibson v. Gibson, 122 P. 
16, 67 Wash. 474. 

19 C.J. p 241 note 31. 

34. Iowa.—Main v. Main, 160 N.W. 
590, 168 Iowa 353. 

Pa.—^Rieder v. Rieder, 21 Pa.Super. 
488. 

19 C. J. p 241 note 32. 

35. Ga.—Luke v. Luke, 126 S.E. 374, 
159 Ga. 551. 

Pa.—Rieder v. Rieder, 21 Pa.Super. 
488. 
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and this particularly where the trial court has ex¬ 
pressly reserved its right to make such additional 
allowances as the facts and circumstances of the 
case should permit.^® Where the husband on due 
notice of an application for attorney’s fees has failed 
to resist such application and it is passed on, a mo¬ 
tion to correct such allowance is too late.^*^ Ob¬ 
jections to defects in the proceedings for modifica¬ 
tion may be waived.^'^-5 

Vacation, Under some circumstances the court 
may vacate the order for allowance of counsel fees 
and suit money, ^ 8 as where the order was obtained 
by fraud.38.5 Accordingly where the parties to the 
wife’s action for divorce have become reconciled and 
have resumed marital relations, it has been held that 
vacation of a judgment for counsel fees may be 
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warranted.On the other hand it has been held 
that a refusal to set aside an allowance for such fees 
was not improper notwithstanding an agreement by 
the wife to dismiss her action for divorce where the 
parties have not resumed marital relations,40 and 
particularly in the absence of a formal dismissal by 
the wife in pursuance of such agreement.^! 

As a general rule, the question whether an al¬ 
lowance for counsel fees shall be vacated is within 
the discretion of the court,^^-^ and under this view, 
it has been held that, under the circumstances of a 
particular case, denial of a motion to vacate was 
not improper notwithstanding the parties subsequent 
to decree of divorce became reconciled and aban¬ 
doned the divorce proceedings.'^^ Where in pursu¬ 
ance of an agreement by the husband a lien for coun- 


After remittitur 

Where libellant’s rights were not 
foreclosed by her default, trial court 
did not abuse its discretion in exer¬ 
cising its authority to require re¬ 
spondent to pay additional counsel 
fees and costs after record was re¬ 
ferred back to trial court from su¬ 
perior court, notwithstanding case 
was not remitted because of any act 
of respondent. 

Pa.—Sobai v. Sobai, 45 A.2d 251, 158 
Pa.S(iper. 494. 

36. Ga.—Luke v. Luke, 126 S.E. 374, 
159 Ga. 551. 

37. Miss.—Everett v. Everett, 81 So. 
417, 119 Miss. 627. 

37.5 Cal.—Glesby v. Glesby, 166 P. 

2d 347, 73 C.A.2d 301. 
proceedings for modification or vaca¬ 
tion of decree as to alimony and 
allowances generally see infra §§ 
277-282. 

38. Ill.—Gleiscr v. Gleiser, 83 N.E. 
2d 693, 402 Ill. 343. 

Mo.—Hillonkoetter v. Hillenkoetter, 
App., 249 S.W. 428. 

N.Y.—Weiss V. Weiss, 238 N.Y.S. 36, 
135 Misc. 264. 

Or.—State ex rel. Tolls v. Tolls, 85 
P.2d 366, 160 Or. 317, 119 A.L.R. 
1370. 

19 C.J. p 241 note 30. 

Adultery 

Where wife did not deny husband’s 
charges of adultery nor ofLVr com¬ 
petent evidence of hu.shand's adul¬ 
tery, vacation of order allowing coun¬ 
sel fee was required. 

Weiss V. Weiss, 238 N.Y.S. 36, 
135 Misc. 264. 
failure to file brief 

An order requiring husl>and to pay 
wife's counsel fee for services to be 
rendered on appeal from amended di¬ 
vorce decree was vacated, where no 
brief was filed for wife, as was con¬ 
templated by the order, 

Mich.—Mack v. Mack, 278 N.W. 99, 
283 Mich. 365. 


Statute held inapplicable 

In divorce action, order vacating 
prior order for payment by defend¬ 
ant of counsel fees to plaintiff’s at¬ 
torney was not governed by statute 
authorizing relief from an order tak¬ 
en against a moving party through 
his mistake, inadvertence, surprise, 
or excusable neglect. 

Cal.—Hirsch v. Hirsch, 168 P.2d 770, 
74 C.A. 391. 

Vacation of order denied 
Pa.—^Hershey v. Hershey, Com.Pl., 
49 Lanc.L,Rev. 229, 68 York Leg. 
Rec. 127. 

38.5 Cal.—Hirsch v. Hirsch, 168 P. 

2d 770, 74 C.A.2d 391. 

Concealment 

In divorce action, whore, at time of 
hearing of plaintiff's motion for pay¬ 
ment of attorney’s fees, plaintiff con¬ 
cealed fact that she was about to dis¬ 
charge her attorney and she was fully 
aware that proof of her bigamou.s 
marriage to defendant would defeat 
jurisdiction of court to entertain di¬ 
vorce action and would render void a 
decree of divorce, order for payxni‘nt 
by defendant of counsel fees to plain¬ 
tiff’s attorney was properly vacated. 
Cal.—Hirsch v. Hir.sch, 168 l\2d 770, 
74 C.A.2d 391. 

39- Ga.—Thomas v. Smith, 194 S.E. 
502, 185 Ga. 243. 

40. Ga.—Little v. Little, 179 S.E. 
712, 180 Ga. 529. 

Evidence on petition to set aside 

Action of the court in admitting 
in evidence, on hearing of hu.sband’.s 
petition to set aside judgment allow¬ 
ing fees to attorney, agreement be¬ 
tween spouses and petition for di¬ 
vorce, and allowing husband’s attor¬ 
ney to testify as to what took place 
when agreement was entered into, 
over objection of irrelevancy, ha.s 
been held not error as against hu.s- 
band. 

Ga.—Little v. Little, supra. 

41. Ga.—^Little v. Little, .supra. 
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Eetter to clerk 

In wife’s suit for divorce, refusal 
to set aside an allowance for coun¬ 
sel fees was not improper notwith¬ 
standing wife had previously sent 
clerk of court letter directing him 
to mark her suit dismissed, in pur¬ 
suance of agreement with husband, 
and clerk made entry of filing on 
letter, where there appeared on let¬ 
ter an entry, signed by judge, that 
wife’s attorney desired to be heard 
on question of attorney’s fees, and 
no formal entry of dismissal ap¬ 
peared. 

Ga.—Little v. Little, supra. 

41.5 Cal.—Cushing v. Cushing, 212 

P.2d 54, 94 C.A.2d 960. 

Old.—Stumpf v. Stumpf, 46 P.2d 315, 

173 Okl. 1. 

Pailure to appear 

(1) A motion by husband in wife’s 
divorce action to vacate an order 
making an allowance to wife for 
coun.sel feo.s and costs on ground 
that husband’s failure to appear and 
oppo.S(‘ order to show cause was re¬ 
sult of ac<‘ident, surpri.se, and excus¬ 
able n(‘gl(‘ct was addressed to sound 
discretion of trial court. 

Cal.—Ross V. Ross, 119 P.2d 444, 48 

C.A.2d 72. 

(2) Where copies of summons and 
<'omplaint in wife's divorce action 
and order to show c.au.sa with respect 
to tt‘mporary alimony and supporting 
afildavit W(‘re bound together and 
H(‘rved on husband, who, without in¬ 
specting papers, left them with his 
attorneys, and attorneys and one le¬ 
gal Hccndary all failed to read papers 
or to as<-ertain what papers were 
servt'd, denial of husband’s motion to 
vacatt‘ default ordt*r fixing counsel 
fee.s and costs allowed wife to prose¬ 
cute* action, on ground of “accident, 
surprise and excusable neglect,’’ was 
not abuse of discretion. 

Cal.—Ross V, Ross, .supra. 

42. Okl.—Stumpf v. Stumpf, 46 P. 

2a 315, 173 Okl. 1. 
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sel fees is granted in favor of counsel for the wife, 
the decree granting such Hen will not be set aside 
in the absence of a showing by the husband of fraud 
or mistake or an offer to pay the debt secured by 
such lien.43 

§ 226. Abatement and Termination of Allow¬ 
ance 

A pending proceeding with respect to counsel fees 
abates on the death of either party; and an allowance for 
counsel fees may cease on final ascertainment of the 
wife’s guilt. 

As a general rule, a pending proceeding with re¬ 
spect to counsel fees abates on the death of either 
party,44 so that, with certain exceptions, an al¬ 
lowance for counsel fees is thereafter precluded, 
as discussed supra § 221 c; and an order which has 
been made for counsel fees ceases to be of any effect 
and is unenforceable.45 Accordingly it has been 
held that, where the wife dies before proof of coun¬ 
sel fees is complete, her right to such fees abates by 
her death.46 It has been held, however, that the 
death of the husband after final decree does not 
affect the gross sum allowed on reference and decree 
as a reasonable attorney's fee to the wife.46.5 

It has been held that on the final ascertainment 
of the wife's guilt in an action by the husband for 
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divorce, an allowance for counsel fees ceases ;47 
but the voluntary dismissal of an action for a di¬ 
vorce, after an order for counsel fees has been made, 
does not in itself rescind the order,48 although, un¬ 
der the rule previously stated supra § 225, the court 
may reduce the allowance. Under a statute pro¬ 
viding that the subsequent voluntary cohabitation of 
the husband and wife shall annul all provision made 
for alimony, such cohabitation annuls the decree 
as to attorney’s fees.48.5 

§ 227. Refunding Allowance Paid 

The husband may be entitled to restitution of attor- 
ney’s fees paid where an order for the payment of such 
fees has been reversed on the ground that they were im¬ 
properly exacted. 

On reversal of an order for the payment of coun¬ 
sel fees on the ground that they were improperly 
exacted, the husband may be entitled to restitution 
of the fees paid.48.50 Under some circumstances, 
however, a refund of allowances paid will not be re¬ 
quired,48.5 5 and it has been held that, where a sum 
is paid as counsel fees for the wife and the suit 
eventually fails, she will not be compelled to refund 
if it appears that the suit was brought in good faith 
and not maliciously.4& 


43. Iowa.—Coulter v. Smith, 206 N. 
W. 827, 201 Iowa 984. 

44. D.C.—Bailey v. Scott, 18 F.2d 
184, 57 App.D.C. 142. 

Md.—^Kalben v. Kins, 172 A. 80, 166 
Md. 632—McCurloy v, McCurley, 
60 Md, 186, 46 Am.R. 717. 

N.T.—Kellogg V. Stoddard, 84 N.Y. 

S. 1015, 89 App.Div. 137. 

19 C.J. p 230 note 57. 

45. N.T.—Kellogg v. Stoddard, 84 
N.Y.S. 1015, 89 App.Div. 137. 

Millady v. Stein, 44 N.Y.S. 408, 
19 Misc. C52. 

46. Colo.—Corpna Juris Secundum 
cited in Greer v. Greer, 130 P.2d 
1060, 1052, 110 Colo. 92. 

N.J.—Sutphen v. Sutphen, 142 A. 817, 
103 N.J.Eq. 203. 

46.5 Ala.—Cox v. Dodd, 4 So.2d 736, 
242 Ala. 37. 

47. Mo.—Dawson v. Dawson, 37 Mo. 
App. 207. 

19 C.J. p 242 note 37. 

Wife’s guilt as precluding allowance 
of fees see supra § 222 g. 

48. Ga,—Weaver v. Weaver, 33 Ga. 
172. 

19 C.J. p 242 note 38. 

Allowance of fees on dismissal of ac¬ 
tion see supra § 221 g. 


Becouciliation. 

Where an action for divorce is 
completed to point of a final rule, its 
termination by reconciliation has no 
effect on an order for counsel fees 
and costs. 

Pa.—Schofield v. Schofield, 89 Pa. 
Dist. & Co. 162. 

48.5 Ga.—Hamby v. Pye, 24 S.E.2d 
201, 195 Ga. 366. 

48.50 N.Y,—Haas v. Haas, 64 N.Y.S. 
2d 11, 271 App.Div. 107—Pincus v. 
Pincus, 206 N.Y.S. 599, 211 App. 
Div. 128, 

Caches 

(1) Where order modifying judg¬ 
ment of separation and directing hus¬ 
band to pay fee of wife’s counsel 
was vacated for lack of jurisdiction 
of court to make such order, husband 
was entitled to reimbursement of 
counsel fees paid pursuant to order, 
and doctrine of laches was inapplica¬ 
ble to preclude entry of order direct¬ 
ing reimbursement, 

N.Y.—Munitz v. Munitz, 132 N.T.S.2d 
644. 

(2) A wife who was not prejudiced 
by husband’s alleged delay in mov¬ 
ing for order directing return of fees 
of counsel for wife’s separation ac¬ 
tion paid by husband could not avail 
herself of doctrine of laches. 

N.Y.—Munitz v. Munitz, supra. ‘ 


48.55 Proper order 

Where husband was properly order-' 
ed to pay specified counsel fee to en¬ 
able wife to defend on review by bill 
of exceptions decision granting her a 
divorce, although husband, in order 
to purge himself of contempt, was 
erroneously required to pay such 
counsel fee while his appeals from 
decree awarding counsel fee and de¬ 
cree adjudging him in contempt for 
failure to pay such fee were pending, 
an order for repayment of such fee to 
husband could not be made. 

R.I*—Di Nofrio v. Di Nofrio, 125 A. 
2d 194. 

Matter held in abeyance 

Where pending appeal from divorce 
decree appellant paid respondent’s ac¬ 
crued hotel bill and respondent’s at¬ 
torneys sum of one thousand dollars 
allowed as attorneys’ fees on appeal, 
and it appeared that female respond¬ 
ent had married another and had 
borne a child of which such other 
person was father, any order with 
respect to restoration of such sums 
would be held in abeyance pending 
disposition of cause on merits. 

Nev.—Ormachea v. Ormachea, 206 P. 
2d 753, 66 Nev. 67. 

43. Tenn.—^Lishey v. Lishey, 6 Lea 
418. 
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D. PERMANENT ALIMONY 
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§ 228. Right in General 

Permanent alimony has been stated to represent a 
measure of compensation to the wife for the husband's 
breach of his marital obligations, but it is generally re¬ 
garded as Intended to provide support to the wife, A 
valid marriage is a prerequisite to its allowance. 

It has been stated that permanent alimony is in 
the nature of an award for damages because of the 
husband’s breach of the marriage contract,^^*50 or 
that it in some measure represents compensation to 


the wife for the husband’s breach of his marital 
obligations.50 Other authority, however, has stated 
that alimony should not be a reward for virtue or a 
punishment for guilt,50.5 nor is it exacted as a retri¬ 
bution for the husband’s sins.5<>-l0 

Alimony is awarded on considerations of equity 
and public policy.^O-^S xhe generally accepted view 
is that its function is to provide support to the 
wife,and that it is founded on the legal or mari- 


49.50 Mo.—^Brinker v. Brinker, 227 
S.W.2d 724, 360 Mo. 212—Smith v. 
Smith, 164 S.W.2d 921, 350 Mo. 104. 

Shilkett V. Shilkett, App., 285 S. 
W.2d 67—Knebel v. Knebel, App., 
189 S.W.2d 464. 

50, vCJaL—Mall v. Superior Court In 
and For Los Angeles County, 289 
P.2d 431, 45 C.2d 377—Ex parte 
•Spencer, 23 P. 395, 83 C. 460, 17 Am. 
S.R. -266. 

L<oeb V. Loeb, 190 P.2d 246, 84 C. 
A.2d 141—Scheibe v. Scheibe, 134 
P.2d «35, 57 C.A.2d 336, followed in 
134 P.2d 841, 57 C.A.2d 1019—Mor¬ 
row V. Morrow, 105 P.2d 129, 40 C. 
A.2d 474. 

Ga.—Corpus Juris quoted lu Smith 
V. Smith, 145 S.E. 63, 67, 167 Ga. 
98. 

I^eb.—Corpus Juris Secundum quoted 
in Lippincott v. Lippincott, 3 N.W. 
2d 207, 217, 141 Neb. 186, 140 A.L.R. 
901. 

Theory of award 

Theory of statutory requirement 
that wife who has obtained divorce 
for offense of husband receive suita¬ 
ble allowance for her support is that 
husband entered on an obligation 
which bound him to support his wife 
during period of their joint lives, 
that by his own wrong he has forced 
her to sever relation, and that he is 
required to make compensation for 
offense committed by him which has 
deprived her of beneflt of obligation. 
Cal.—Webber v. Webber, 199 P.2d 934, 
33 C.2d 153. 

Arnold v. Arnold, 174 P.2d 674, 
76 C.A.2d 877. 

50.5 N.T.—^Doyle v. Doyle, 158 N.Y.S. 
2d 909, 5 Misc.2d 4. 

50.10 Ky.—Purgerson v. Furgerson, 
211 S.W.2d 161, 307 Ky. 394. 

50.15 Ohio.—Klump v. Klump, 121 N. 
E.2d 273, 96 Ohio App. 93—Wash¬ 
ington V. Washington, App., 103 N. 
E.2d 300—Fisher v. Fisher, 64 N. 
E.2d 328, 78 Ohio App. 125. 

51. Ala.—Morgan v. Morgan, 84 So, 
754, 203 Ala. 616. 

Ark.—Birnstill v. BirnstlU, 234 S.W. 

2d 757, 218 Ark. 130. 

Cal.—Bradley v. Superior Court In 
and For City and County of San 


Francisco, 310 P.2d 634, 48 C.2d 
509. 

Conn.—La Bella v. La Bella, 57 A.2d 
627, 134 Conn. 312. 

Ca.—Corpus Juris quoted in Smith 

V. Smith, 145 S.E. 63, 67, 167 Ga. 
98. 

Ill.—Herrick v. Herrick, 149 N.E. 820, 
319 Ill. 146. 

Minn.—Burton v. Burton, 199 N.W. 
908, 160 Minn. 224. 

Miss.—Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

Mo.—Marley v. Marley, 204 S.W.2d 
261, 356 Mo. 870. 

Bittel v. Bittel, App., 147 S.W.2d 
139. 

Mont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont 486, 164 A.L.R. 
1211 . 

Neb.—Corpus Juris Secundum quoted 
in Lippincott v. Lippincott, 3 N.W. 
2d 207, 217, 141 Neb. 186, 140 A.L.R. 
901. 

N.H,—Kennard v. Kennard, 179 A. 
414, 87 N.H. 320. 

N.Y.—Phillips V. Phillips, 150 N.Y.S. 
2d 646, 1 A.D,2d 393, alHrmcd 138 
N.E,2d 738, 2 N.Y.2d 742, 167 N. 
Y.S.2a 378—MacKay v. MacKny, 
110 N.Y.S.2d 82, 279 App.Dlv. 350 
—Hoops V. Hoops, 42 N.Y.S.2d 635, 
266 App.Div. 612, reversed on oth¬ 
er grounds 66 N.B.2d 488, 292 N.Y. 
428. 

Bogert V. Watts, 32 N.Y.S.2d 760. 
opinion supplemented on other 
grounds 33 N.Y.S.2d 658, reversed 
on other grounds 38 N.Y.S.2d 426, 
266 App.Div. 931. 

Okl.—Noel V. Noel, 240 P.2d 739, 206 
Okl. 16. 

Pa.—Marra v. Marra, 88 A.2d 112, 170 
Pa.Super. 688—^Jackson v. Jackson, 
63 A.2d 492, 163 Pa,Super. 629. 
Clark V. Clark, 6 Watts & S. 86. 
Lesoine v. Lesoine, Com.Pl., 10 
Monroe L.R. 93. 

Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

McClung V. McClung, 198 S.W.2d 
820, 29 Tenn.App. 580. 

Utah.—Anderson v. Anderson, 172 P. 

2d 132, 110 Utah 300. 

Va.—Hulcher v. Hulcher, 12 S.E.2d 
767, 177 Va. 12. 

Wash.—Valaer v. Valaer, 277 P.2d 
326, 46 Wash.2d 665. 
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W.Va.—Norman v. Norman, 107 S.E 
407. 88 W.Va. 640. 

Wis.—Baldwin v. Baldwin, 33 N.W. 
2d 198, 253 Wis. 200—Towers v. 
Towers, 199 N.W. 75, 184 Wis. 188. 
ID C.J. p 256 note 44. 

Definition of permanent alimony see 
supra § 202. 

“Permanent alimony [is] , . . 

founded upon the obligation, which 
grows out of the marriage relation, 
that the husband must support his 
wife, which obligation continues aft¬ 
er legal separation without her 
fault.’' 

Ohio.—Lape v. Lape, 124 N.E. 51, 62, 
99 Ohio St. 143, 6 A.L.R. 187. 
Primary slaruifioauce 

Alimony in its primary significance 
is an allowance for support of wife. 
Ohio.—Kontner v. Kontner, 139 N.E. 
2d 266, 103 Ohio App. 360, rehear¬ 
ing denied 146 N.E.2d 496, 103 Ohio 
App. 360. 

Xixpressiou of coutluuiug duty 

(1) Alimony is expression of hus¬ 
band's continuing duty to support 
his wife. 

N..r.—Lum V. Lum, 47 A.2d 655, 138 
N.J.Kq. 198, reversed on other 
grounds 63 A.2d 309, 140 N.J.Eq. 
137. 

(2> E>uty of husband to support 
wife may in substance be continued 
in form of an award of alimony. 

N.Y.—Panarella v. Panarella, 134 N. 
Y.S.2d 440—Wade v. Wade, 119 N. 
Y.S.2d 599. 

Duty to malutalu 

(1) It is hu.sband's duty to main¬ 
tain wife even after cessation of 
marriage relation if he was cause of 
severance. 

Ky.—Maher v. Maher, 174 S.W.2d 289, 
295 Ky. 263. 

(2) Wife living apart from hus¬ 
band has a legal demand on him for 
maintenance known as “alimony.” 
Ga.—McGahee v, McGahee, 48 S.E. 

2d 675, 204 Ga. 91. 

Future payments provided for hy 
an agreement in writing can be either 
alimony and support money or a 
property settlement, depending on 
clrcumstant’.es and intent of parties. 
Wash.— Millhelslor v. Millheisler, 261 
1 l>,2d 69, 43 Wash.2d 282. 
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tal obligation of the husband to support his wife,5i-5 
and the right of the wife to support from her hus¬ 
band,even where alimony is considered to be 
in the nature of an award for damages.5i-i5 jt jg 
in addition to the obligation of a father to support 
his minor children.5i-20 xhe responsibility of the 
court is to provide a just and equitable adjustment of 
the economic resources of the parties so that they 
can reconstruct their lives on a happy and useful 
basis.5^-25 A divorced wife who is capable of as¬ 
sisting herself, however, has been held to have no 
right to insist that her husband maintain her in 
idleness and luxury, simply because he has been ad¬ 
judged the guilty party.51-30 

The duty to award alimony is primarily that of 
the trial courts,®!-*^ and a spouse, despite his or her 
prevalence in a divorce action, acquires no right 
to permanent alimony in the absence of a provi¬ 
sion for it in the decree.®!-^® 


DIVORCE § 22S 

Valid marriage. To warrant the allowance of 
alimony there must have been a valid marriage, 
since an award of alimony is incident to a valid 
binding marriage.s^.s Accordingly no alimony may 
be awarded where the marriage was void by reason 
of the fact that at the time it was contracted the 
wife was married to another,^^.lo or both parties 
had living undivorced spouses.It has been held, 
however, that permanent alimony may be granted, 
where the divorce is granted on the ground that the 
party against whom the divorce is granted had a 
spouse living at the time of the marriage.54 

Where a legal impediment to the marriage of the 
parties was removed while they continued to live 
together as husband and wife, so that a common-law 
marriage arose, as where they continued to live 
together as husband and wife after the expiration 
of the period following the granting of a divorce 
from prior spouses during which they were pro- 


interest of state 

State has a vital interest in having 
a safe and secure provision for main¬ 
tenance of wife who is granted a di¬ 
vorce because of husband’s default, 
so that wife may not become depend¬ 
ent as long as husband is able to 
support her. 

Mo.—Bowzer v. Bowzer, 165 S.W.2d 
630, 236 Mo.App. 614. 

61.5 Ala.—Sims v. Sims, 45 So.2d 25, 
253 Ala. 307, 16 A.L.R.2d 1246, 
Ill.—Savich V. Savich, 147 lSr.B.2d 85, 
12 X11.2d 454. 

KT.—In re Bassford’s Will, 91 N.T. 
S.2d 105, affirmed 101 N.Y.S.2d 136, 
277 App.Div, 1128, resettlement de¬ 
nied 102 N.Y.S.2d 645, 278 App.Div, 
654. 

Ohio .—"W ashington v. Washington, 
App., 103 N.B.2d 300—Pisher v. 
Fisher, 64 N.E.2d 328, 78 Ohio App. 
125. 

Obligation to support not released 
A divorce does not release aggres¬ 
sor, if a husband, from obligation 
of support for his former wife. 

Ohio.—Michael v. Michael, App., 136 
N.E.2d 691. 

Statutory obligation 
Alimony is grounded on husband’s 
statutory obligation to support his 
wife. 

Ohio.—Klump v. Klump, 121 N.E,2d 
273, 96 Ohio App. 93. 

51.10 Neb.—Ristow v. Ristow, 41 N. 
W.2d 924, 162 Neb. 615—Peterson 

V. Peterson, 41 N.W.2d 847, 152 
Neb. 671. 

51.15 Mo.—Bowzer v. Bowzer, 165 S. 

W. 2d 630. 236 Mo.App, 614. 

61.20 Pa.—Marra v. Marra, 88 A.2d 
112, 170 Pa.Super. 688. 

Inclusion in order 
Support and maintenance of minor 


children may not be incorporated in 
an order for permanent alimony. 

Pa.—Jackson v. Jackson, 63 A.2d 492, 
163 Pa.Super. 629. 

Adult children of widow, who had 
been awarded alimony in divorce ac¬ 
tion, had no interest in any of alimo¬ 
ny in hands of trustee. 

Ohio.—Mosey v. Hiestand, App., 42 
N.E.2d 186. 

51.25 Utah.—^Wilson v. Wilson, 296 
P.2d 977, 6 Utah 2d 79. 

Right to grant both alimony and a 
division of property see infra § 
233 (1). 

51.30 Mo.—Shilkett v. Shilk'ett, App., 
286 S,W.2d 67. 

Basic purpose 

Want alimony seeks to solve is eco¬ 
nomic, since alimony is basically 
statutory substitute for marital ob¬ 
ligation of a husband to support his 
wife and it should not be suftered to 
convert a host of physically and men¬ 
tally competent women into an army 
of alimony drones. 

N.Y,—Doyle v. Doyle, 168 N.Y.S.2d 
909, 5 Misc.2d 4. 

51.35 Wyo.—Holmes v. Holmes, 211 
P.2d 946, 66 Wyo. 317. 

51.40 Cal.—Hall V. Superior Court 
In and For Los Angeles County, 
289 P.2d 431, 45 C.2d 377—Puckett 
V. Puckett, 136 P.2d 1, 21 C.2d 833. 

52. Cal.—Diinon v. Dimon, 254 P.2d 
628, 40 C.2d 616. 

Tayian v. Tayian, 222 P. 377, 64 
C.A. 632. 

Fla.—Tenny v. Tenny, 3 So.2d 375, 
147 Fla. 672. 

Ga.—^Reed v. Reed, 43 S.E.2d 539, 
202 Ga. 608—^York v. York, 41 S. 
E.2d 877, 202 Ga. 50—Allen v. Ba¬ 
ker, 4 S.E.2d 642, 188 Ga» 696. 

Miss.—Chrismond v. Chrismond, 52 
So.2d 624, 211 Miss. 746, certiorari 
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denied 72 S.Ct. 167, 342 U.S. 878^ 
96 L.Ed. 659—Reed v. Reed, 37 So. 
642, 85 Miss. 126. 

Ohio.—Short v. Short, App., 102 N.B. 
2d 719—Corpus Juris Secuuduza 
cited in Basils v. Basile. 93 N.E.2d 
564, 566, 86 Ohio App. 535. 

Tenn.—Pewitt v. Pewitt, 240 S.W.2d 
521, 192 Tenn. 227. 

19 C.J. p 242 note 51. 

Right to alimony in action by 
spouse to annul marriage or to de¬ 
clare nullity of a void marriage see 
Marriage § 63. 

Validity of marriage as prerequi¬ 
site to right of wife to allowance for 
separate maintenance see Husband 
and Wife § 610. 

52.5 Ohio.—Basile v. Basile, 93 N.B. 
2d 564, 86 Ohio App. 535. 

52.10 Tenn.—^Pewitt v. Pewitt, 240 
S.W.2d 521, 192 Tenn. 227. 

53. Miss.—^Aldridge v. Aldridge, 77 
So. 150, 116 Miss. 385. 

54. Ohio.—^Vanvalley v. Vanvalley, 
19 Ohio St. 588—Smith v. Smith, 5 
Ohio St. 32. 

Kontner v. Kontner, 139 N.E.2d 
366, 103 Ohio App. 360, rehearing 
denied 145 N.E.2d 495, 103 Ohio 
App. 360. 

Buie doubted 

Authority of Smith v. Smith, and 
of Vanvalley v. Vanvalley, as support 
for rule of text has been doubted 
on ground that statement in Smith 
case concerning alimony was pure 
obiter, and that statements in opin¬ 
ion in Vanvalley case were not au¬ 
thority for an allowance of alimony 
under a void contract of marriage be¬ 
cause case was not before supreme 
court on its merits. 

Ohio.—Basile v. Basile, 93 N.E.2d 664, 
86 Ohio App. 535. 
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hibited from marrying, permanent alimony may be 
awarded on their divorce, even though their mar¬ 
riage was voidable.54.5 a wife may not be denied 
alimony because she formerly entered into a void 
ceremonial marriage with another who at the time 
had a wife living, where that marriage, even though 
not judicially dissolved, did not invalidate her subse¬ 
quent marriage.5^-1® 

Impofency at time of marriage. It has also been 
held, although there is authority to the contrary,^® 
that permanent alimony may be granted where the 
divorce was granted on the ground of impotency at 
the time of the marriage.^^ 

Prior support order. A respondent in a divorce 
suit who has previously secured an order for sup¬ 
port cannot secure an order for alimony.^^ 

As liability to a stranger. With respect to perma¬ 
nent alimony allowed and to be paid after an abso¬ 
lute divorce, the legal liability to pay is in the nature 
of an obligation or duty to a straiiger.S'^-5 

Removal from state. The voluntary removal of 


a divorced wife from the state with the intention to 
reside permanently in another state does not de¬ 
prive her of the right to alimony from her hus- 
band.^*^-^® 

§ 229(1). In Action for Divorce 

a. In General 

b. Fault or Misconduct Generally 

c. Time for Determination 

a. In Greneral 

Although it has been held otherwise with respect to 
limited divorces, the right to permanent alimony is gen. 
erally held to be statutory, at least where an absolute dt- 
vorce is granted, and is usually authorized as an incident 
to a divorce decree. 

It has been held that permanent alimony may be 
awarded independently of statute on a decree for 
a limited divorce or divorce from bed and board.58 
As a general rule, however, the right to permanent 
alimony is statutory,*'’^^ at least where an absolute 
divorce is granted.*^® It has been intimated, how- 


54.5 Okl.—Hess v. Hess, 176 P.2d 
804, 198 Okl. 130. 

54.10 Ohio.—Williams v. Williams, 
106 N.B.2d 656, 90 Ohio App. 369. 

55. N.J.—G, V. G., 66 A. 736, 67 N. 
J.Eq. 30, 

56. Ga.—Moss v. Moss, 93 S.E. 875, 
147 Ga. 311, 

19 C.J. p 242 note 54, 

57- Pa.—^Wood v. Wood, 6 Pa.Dist. 
& Co. 120. 

57.5 Ohio.—Smith v. Smith, 11 Ohio 
Supp. 5. 

57.10 La.—^Wilmot v. Wilmot, 65 So. 
2d 321, 223 La. 221, followed in 65 
So.2d 330, 223 La. 250. 

58. Md.—Stauh v. Staub, 183 A. 605, 
170 Md. 202—Clarke v. Clarke, 131 
A. 821, 149 Md. 590. 

S.C.—Machado v. Machado, 66 S.E. 

2d 629, 220 S.C. 90. 

Va.—Bundy v. Bundy, 91 S.E.2d 412, 
199 Va. 795—Wilson v. Wilson, 17 
S.E.2d 397, 178 Va. 427. 

19 C.J. p 242 note 57. 

Award of alimony in action to an¬ 
nul marriage see Marriage § 63. 

59, Cal.—Darsie v. Darsie, App., 118 
P.2d 898, reheard 122 r.2d 64, 49 
C.A.2d 491. 

Fla.—Borden v. Borden, 23 So.2d 629, 
166 Fla. 770. 

Mass.—Baird v. Baird, 41 N'.E.2d 5, 
311 Mass. 329—In re Cameron’s 
Estate, 27 N.E.2d 696, 306 Mass. 
138—-Weidman v. Weidman, 174 N, 
E. 206, 274 Mass. 118. 

N.J.—Miele v. Miele, 95 A.2d 768, 25 
N.J.Super. 220. 

K.Y.—^Weintraub v. Weintraub, 96 N. 
E.2d 724, 302 N.Y. 104. 


Vanderbilt v. Vanderbilt, 138 N. 
Y.S.2d 222, 207 Misc. 291, 294, af¬ 
firmed 147 N.T.S.2d 125, 1 A.D.2d 3. 
affirmed 135 N.E.2d 553, 1 N.Y.2d 
342, 153 N.Y.S.2d 1, affirmed 77 S. 
Ct. 1360, 354 U.S. 416, 1 L.Ed.2d 
1456. 

N.C.—Feldman v. Feldman, 73 S.E.2d 
865, 236 N.C. 731. 

Ohio.—Short v. Short, App., 102 N.E. 
2d 719. 

Or.—Peves v. Peves, 254 P.2d 694, 

198 Or. 151—Shields v. Bosch, 224 
P.2d 560, 19 Or. 155. 

R. I.—Prosser v. Prosser, 150 A. 764, 
61 R.I. 58. 

S. D.—Bernard v. Bernard, 54 N.VV.2d 
351, 74 S.D. 449. 

19 C.J. p 243 note 69. 

Statute construed to be clear and 
free from ambiguity. 

La.—^Abbott v. Abbott, 6 So.2d 501, 

199 La. 65. 

All grounds for alimony are fix(^d 
by statute. 

Ohio.—Gage v. Gage, 129 N.E.2d 486, 
101 Ohio App. 483, affirmed 136 N.E. 
2d 56, 165 Ohio St. 462. 

Payment of obligations 

Where not authorized by statute, a 
provision in divorce decree ordering 
husband to pay taxes on realty which 
he and wife hold as tenants by en¬ 
tireties is ineffective as an award of 
alimony and is void if not supported 
by an agreement; and provision in 
decree requiring husband to pay in¬ 
terest on promissory note executed 
jointly by husband and wife is not an 
allowance of alimony and is void. 
Md.—Dougherty v. Dougherty, 48 A. 
2d 451, 187 Md. 21. 
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lu Texas 

(1) There is no authority for 
granting of permanent alimony in 
divorce proceedings. 

U.S.—Pearce v. Commissioner of In¬ 
ternal Revenue, 62 S.Ct. 754, 315 U. 
S. 643, 86 L.Ed. 1016. 

Ariz.—(lilmet v. Gilmet, 105 P.2d 513, 
56 Ariz. 60, stating Texas law. 
Tex.—Cunningham v. Cunningham, 
10 S.W.2d 46, 120 Tex. 491, 75 A.L. 
R. 1305. 

McBride v. McBride, Civ.App., 
256 IS.\V\2d 250—Rumpf v. Rumpf, 
Civ.App., 237 S.W.2d 669, reversed 
on oilier grounds 242 S.W.2d 416, 
150 Tex. 475—Ifiiillips v. Phillips, 
Civ.App., 203 S.W. 77. 

19 C.J. p 243 note 59 [c]. 

(2) Award of permanent alimony 
is against public policy. 

Tex.—Me Bride v. McBride, Civ.App., 
256 S.W.2d 250. 

60- Tcmn.—Brown v. Brown, 4 S.W. 

2d 345, 156 Tenn. 619. 

19 C.J. p 243 note 59. 

(3) “Divoree.s a vinculo matrimonii 

were not d(‘oreed in ecclesiastical 
courts. H<‘n«e alimony was grant¬ 
ed by them only a.s an incident to a 
divorc(‘ a monsa et thoro. . . • 

Except where the common-law rule 
has been changed by statute, ali¬ 
mony cannot he awarded upon a di¬ 
vorce a vincula matrimonii.” 

U.S.—Dixon v. Commissioner of In¬ 
ternal Revenue, O.G.A., 109 P.2d 
084, 986. 

Statute construed as authorizing ali¬ 
mony 

Alimony for wife is included 
within “property of the parties” as 
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€ver, that even in the absence of express statutory 
authority permanent alimony may be awarded as an 
incident to a decree of absolute divorce in the wife’s 
favor,61 as where there are strong moral claims 
therefor.61-5 The right is governed by the statute 
in force at the time of the divorce, 6 I .10 and alimony 
may be awarded only under a statute applicable to 
the suit and circumstances involved.6i-i5 

Although the court may apply equitable princi¬ 
ples in making an award of alimony,6i-20 the right 
does not come from the common law,6i.25 jg ^ot 
based on contractual obligations,61-30 and is not a 
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private claim or demand arising out of the marriage 
of the parties.61-35 

Generally, under the various statutes an allow¬ 
ance of alimony is authorized in a proper case in 
actions for divorce,61-40 including cases in which a 
limited divorce is granted. 61-45 Under some stat¬ 
utes, however, the right to permanent alimony is 
affected by the kind of divorce granted, and in a 
proper case may be allowed to a party in an action 
in which a limited divorce is granted,61-60 but not in 
an action in which an absolute divorce is grant¬ 
ed,61.55 except that under some statutes it may be 


quoted phrase is used in statute pro¬ 
viding that, in granting a divorce, 
the court shall make such disposi¬ 
tion of property of parties as ap¬ 
pears just and equitable. 

Wash.—Warning v. 'Warning, 105 P. 

2d 715, 5 Wash.2d 398. 

61. Pla.—Chaires v. Chaires, 10 Pla. 
308. 

Ga.—Campbell v, Campbell, 16 S.E. 
960, 90 Oa, €87—^McGee v. McGee, 
10 Ga. 477. 

61.5 Ky.—Reynierson v. Reynierson, 
303 S.W.2d 252—Butler v. Butler, 
14 Ky. 201. 

61.10 Ill.—Barnett v. Barnett, 84 N. 

E.2d 648, 336 lU.App. 601. 

La,—Paulsen v. Reinecke, 160 So. 
629, 181 La. 017, 97 A.L.R. 1184— 
Blakely v. Magnon, 166 So. 466, 
180 La. 464—North v. North, 113 
So. 852, 164 La, 293. 

N.C.—^Kini-oss-Wright v. Kinross- 
Wright, 102 S.E.2d 469, 248 N.C. 1. 
Wash.—Krieg v. Krieg, 278 P. 223, 
153 Wash. 610. 

Amendment pending suit 
Where statute was amended after 
institution of divorce suit, but be¬ 
fore entry of decree therein, statute 
as amended would govern allowance 
of alimony. 

Or.—Siebert v. Siebert, 199 P.2d 659, 
184 Or. 496. 

61.15 N.C.—Silver v. Silver, 16 S.E. 

2d 834, 220 N.C. 191. 

Controlling statute 
A wife's right to allowance for 
maintenance of herself by decree 
which does not act on her prayer for 
divorce from bed and board or legal 
separation is not controlled by stat¬ 
utes providing for such divorce or 
any other statute. 

Ala.—Torme v. Torme, 38 So.2d 497, 
251 Ala. 621. 

Independent suit 

(1) A statute authorizing an allow¬ 
ance of alimony in an independent 
suit therefor will not authorize an 
allowance of alimony in a cross ac¬ 
tion by a wife in a suit by husband 
for divorce. 

N.C.-—Silver v. Silver, 16 S.E.2d 834, 
220 N.C. 191. 


(2) Under an amendment which 
authorizes a wife to set up a cause 
of action for alimony as a cross ac¬ 
tion in a suit for divorce, either ab¬ 
solute or from bed and board, wife 
may set up a cross action for alimo¬ 
ny without divorce in husband’s suit 
for divorce, but such procedure is 
not mandatory. 

N.C.—Beeson v. Beeson, 98 S.E.2d 17, 
246 N.C. 330. 

Ziimited divorce 

Statute authorizing allowance of 
alimony as incident to, and dependent 
on, a decree of divorce a mensa will 
not authorize allowance of alimony 
on denial of husband’s suit for di¬ 
vorce. 

N.C.—Silver v. Silver, 16 S.E.2d 834, 
220 N.C. 191. 

61.20 Ohio.—^Boehm v. Boehm, 138 
N.B.2d 418, 101 Ohio App. 145. 

61.25 N.Y.—^Weintraub v. Wein- 
traub, 96 N.B.2d 724, 302 N.Y. 104. 
XTukuowii. at common law 

Allowance of alimony payable after 
decree of divorce a vinculo was un¬ 
known to common law. 

N.C.—Feldman v. Feldman, 73 S.E. 
2d 865, 236 N.C. 731. 

61.30 Or.—^Feves v. Feves, 254 P.2d 
694, 198 Or. 151, 

61.35 N.Y.—^Weintraub v. Wein- 
traub, 96 N.E.2d 724, 302 N.Y. 104. 
Not independent claim 
Alimony is not a matter of inde¬ 
pendent claim. 

N.J.—-Miele v. Miele, 95 A.2d 768, 25 
N.J.Super. 220. 

61.40 Colo.—Shapiro v. Shapiro, 176 
P.2d 363, 115 Colo, 505. 

Mo.—^McCormack v. McCormack, 
App., 238 S.W.2d 858. 

19 C.J. p 243 note 60. 

On limited or absolute divorce 
A decree of a court of equity per¬ 
taining to alimony is same in a di¬ 
vorce from bed and board as in an ab¬ 
solute divorce. 

Ark.—Myers v. Williams, 281 S.W.2d 
944, 225 Ark. 290. 

Por social welfare and justice 
Alimony is authorized in interest 
of social welfare and justice in cases 


where it is reasonable to impose lia¬ 
bility on erring husband. 

Mo.—McCormack v. McCormack, 

App., 238 S.W.2d 858. 

Partition of property held by 
spouses in joint tenancy does not im¬ 
pair right of wife to alimony. 

Ill.—Savich V. Savich, 147 N.E.2d 85, 
12 I11.2d 454. 

61.45 U.S.—Smith v. C. I. R., C.C.A. 

2, 168 F.2d 446. 

Ala.—^Reach v. Reach, 29 So.2d 676, 
249 Ala. 102. 

61.50 U.S.—C. I. R. V. Mesta, C.C.A. 

3, 123 P.2d 986, certiorari denied 
Mesta V. C. I. R., 62 S.Ct. 1290, 316 
U.S. 695, 86 L.Ed. 1765, rehearing 
denied 63 S.Ct. 24, 317 U.S. 704, 87 
L.Ed. 562, stating Pennsylvania 
law. 

N.C.—Rayfleld v. Ray field, 89 S.E.2d 
399, 242 N.C. 691—Livingston v. 
Livingston, 70 S.E.2d 480, 235 N.C. 
515—Stanley v. Stanley, 37 S.E.2d 
118, 226 N.C. 129. 

Pa,—^Marra v. Marra, 88 A.2d 112, 170 
Pa.Super. 588—McMahon v. McMa¬ 
hon, 74 A.2d 718, 167 Pa.Super. 51— 
Jackson v. Jackson, 63 A.2d 492, 
163 Pa.Super. 629—Commissioner 
v. Scholl, 39 A.2d 719, 156 Pa.Super. 
136. 

61.55 U.S.—C. I. R. V. Mesta, C.C.A. 
3, 123 F.2d 986, certiorari denied 
Mesta V. C. I. R., 62 S.Ct. 1290, 316 
U.S. 695, 86 L.Ed. 1765, rehearing 
denied 63 S.Ct. 24, 317 U.S. 704, 87 
L.Ed. 562, stating Pennsylvania 
law. 

N.C.—Rayfleld v. Rayfleld. 89 S.E.2d 
399, 242 N.C. 691—Merritt v. Mer¬ 
ritt, 74 S.E.2d 529, 237 N.C. 271— 
Jenkins v. Jenkins, 36 S.E. 2d 233, 
225 N.C. 681. 

Pa.—Commissioner v. Scholl, 39 A. 
2d 719, 156 Pa.Super. 136. 

Lesoine v. Lesoine, Com.PL, 19 
Monroe L.R. 93. 

Contrary to statute and public policy 
A decree providing for permanent 
alimony as an outcome of an action 
for absolute divorce is in violation 
of public policy and contrary to stat¬ 
ute. 

N.C.—^Livingston v. Livingston, 70 
S.B.2d 480, 235 N.C. 515. 
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awarded on the grant of an absolute divorce where, 
and only where, the divorced spouse is insane. 

A judgment for permanent alimony, under a stat¬ 
ute so providing, will survive, and not be annulled 
by, a judgment of absolute divorce obtained in an 
action therefor, commenced after rendition of the 
judgment decreeing payment of alimony to the 

wife,6i.65 

Under varying statutes and practice, permanent 
alimony is an incident to a divorce action or to a 
divorce decree,and may be granted where a 
divorce is granted.Under some statutes, how¬ 
ever, alimony is not merely an incident of divorce, 
but is a substantive right which may be decreed to a 


27A aj.S. 

wife under a given state of facts,6i-80 and, as ap¬ 
pears in Husband and Wife § 614, alimony may be 
obtained in an independent action therefor. Divorce 
and alimony are separate and distinct,61.85 and al¬ 
though it has been indicated that every divorce de¬ 
cree should make provision for support of the wife 
where she was guilty of no wrong,61.90 ordinarily, 
permanent alimony is not a matter of absolute 
right,6i-95 and the fact that a divorce is granted 
does not necessarily require that alimony be award¬ 
ed.62 

Grant to either party. Under some statutes, sub¬ 
ject to the question of fault, alimony may be grant¬ 
ed to either party.62.5 


Contrary to statute 
N.C.—Stanley v. Stanley, 37 S.E.2d 
118, 226 N.C. 129. 

Statute construed 
A statute providing that on grant¬ 
ing of an absolute divorce all rights 
arising out of marriage cease has 
been construed as denying right to 
permanent alimony in such cases. 
N.C.—Hobbs V. Hobbs. 11 S.E.2d 311, 
218 N.C. 468—Duffy v. Duffy, 27 S. 
E. 28, 120 N.C. 346. 

Bight destroyed 

Wife's right to permanent alimbny 
is completely destroyed by dissolu¬ 
tion of matrimonial bonds in hus¬ 
band’s suit for absolute divorce. 
N.C.—Livingston v. Livingston, 70 S. 

B.2d 480, 235 N.C. 615. 

Divorce oU other grounds than Inson. 
ity 

In case of divorce on grounds other 
than insanity, question of alimony 
need not be considered. 

Pa.—^Epstein v. Epstein, 93 Pa.Super. 
398. 

Dffect of consent order 

Where husband Instituted action 
for divorce and consent order for 
payment of alimony to wife was en¬ 
tered on wife’s cross action for di¬ 
vorce a mensa, and divorce was en¬ 
tered on verdict for husband, part of 
order which required payment of 
alimony after date of decree of abso¬ 
lute divorce rested entirely on con¬ 
sent of parties and was nothing more 
than contract. 

N.C.—Feldman v. Feldman, 73 S.E.2d 
866 , 236 N.C. 731. 
roxjuer rule 

Formerly, alimony was also au¬ 
thorized where husband divorced wife 
for cruelty or indignities. 

U.S.—^Dixon V. Commissioner of In¬ 
ternal Revenue, C.C.A., 109 F.2d 
984. 

Pa.—Myers v. Myers, 17 Pa.Dist. & 
Co. 236. 

61.60 Pa.—Commissioner v. Scholl, 
39 A.2d 719, 156 Pa.Super, 136— 
Hooks V. Hooks, 187 A. 245, 123 Pa. 
Super. 607. 


Myers v. Myers, 17 Pa.Dist. & Co. 
236. 

Lesoine v. Lesoine, Com.PL, 19 
Monroe L.R. 93. 

61.65 N.C.—Rayflcld v. Rayfteld, 89 

S.E.2d 399, 242 N.C. 691—Stanley 
v. Stanley, 37 S.E.2d 118, 226 N.C. 
129. 

Consent order iu pending suit 

(1) Where consent order providing 
for husband’s payment of support 
and maintenance to wife was not 
rendered before commencement of 
husband’s suit for absolute divorce, 
wife was not entitled to permanent 
alimony by filing of consent order in 
her husband’s pending suit for abso¬ 
lute divorce, 

N.C.—Livingston v. Livingston, 70 
S.E,2d 480, 236 N.C. 615. 

(2) Where husband instituted ac¬ 
tion for divorce and consent order for 
payment of alimony to wife was en¬ 
tered on wife’s cross action for di¬ 
vorce a mensa, order was without 
statutory authorization insofar as it 
required husband to pay alimony aft¬ 
er entry of final decree of absolute 
divorce. 

N.C.—^Feldman v. Feldman, 73 S.B. 
2d 865, 236 N.C. 731. 

61.70 Ala.—^Northeutt v. Northeutt, 
77 So.2d 336, 262 Ala. 98—Norrell v. 
Norrell, 1 So.2d 664, 241 Ala. 170. 
Cal.—Scheibe v. Scheibe, 134 P.2d 
835, 67 C.A.2d 336, followed in 134 
P.2d 841, 67 C.A.2d 1019—Daraie 
V. Darsle, 118 P.2d 898, reheard 122 
P.2d 64, 49 C.A.2d 491. 

N.Y.—^Weintraub v. Weintraub, 96 
N.B.2d 724, 302 N.Y. 104. 

R.I.—Hyde v. McCoart, 110 A.2d 658, 
82 H.L 426. 

Bight to apply 

(1) Right of wife to apply for ali¬ 
mony in a matrimonial action is a 
privilege incidental thereto. 

N.Y.—Varney v. Varney, 34 N.Y.S. 
2 d 155, 178 Misc. 165. 

(2) A wife in a divorce action has 
right to ask for alimony, but wife 
may waive that right, either express¬ 
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ly or by failing to ask therefor In her 
petition for divorce. 

Ga.—Lee v. Palmer, 44 S.E.2d 616, 
75 Ga.App. 752. 

61.75 Ala.—^Northeutt v. Northeutt, 
77 So.2d 336, 262 Ala. 98. 

Fla.—Tenny v. Tenny, 3 So.2d 375, 
147 Fla. 672. 

Right to alimony where divorce is re¬ 
fused see infra § 229 (5). 

Finding and evidence unnecessary 
Where wife is granted divorce for 
husband’s offense, award of alimony 
to wife may be made even though 
judgment granting it lacks support 
of a finding or no evidence was pre¬ 
sented thereon. 

Cal.—Scheibe v. Scheibe, 134 P.2d 
835, 57 C.A.2d 336, followed in 134 
P.2d 841, 57 C.A.2d 1019—Stanton 
V. Stanton, 298 P. 524, 113 C.A. 462. 

61.80 Va.—Pundy v. Bundy, 91 S.E. 
2d 412, 197 Va. 795. 

61.85 Tenn.—Troutt v. Troutt, 250 
S.W.2d 372, 35 Tenn.App. 617. 

61.90 N.Y.—^Williams v. Williams, 
2r) N.Y.S.2d 940, 261 App.Div. 470, 
alfirmod 40 N.E.2d 1017, 287 N.Y. 
799. 

61.95 Minn.—Ba.skerville v. Basker- 
vllle, 75 N.W.2d 762, 246 Minn. 496. 
N.J.—Mie.lo v. Miele, 95 A.2d 768, 25 
N.J.Super. 220. 

62. Cal.—Hall v. Superior Court in 
and for Los Angeles County, 289 
l>.2d 431, 45 C.2d 377. 

Okl.—Plunkett v. Plunkett, 261 P.2d 

221 . 

Tenn.—Terrell v. Terrell, 241 S.W.2d 
411, 192 Tenn. 317—Williams v. 
Williams, 236 S.W. 938, 146 Tenn. 
38. 

Troutt V. Troutt, 250 S.W.2d 372, 
35 Tenn.App. 617. 

Allowance of permanent alimony not 
mandatory see infra § 232. 

62.5 Hassolschwert v. Hassel- 
schwert, 145 N.E.2d 224, 103 Ohio 
App. 202. 

Or.—Bennett v. Bennett. 302 P.2d 
1019, 208 Or. 624. 
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b. Fault or Misconduct (xenerally 

Although under some statutes fault or aggression of a 
party is not the standard by which the right to an allow- 
ance of alimony is determined, generally, subject to vari¬ 
ous exceptions, a wife entitled to a divorce is entitled to 
alimony, but a wife not entitled to a divorce is not en¬ 
titled to, although she may be granted, alimony. 

Under some statutes fault or aggression of a party 
is not the norm or standard by which to determine 
the allowance of alimony,62.50 and, hence, fault 
should not be a bar to alimony except in cases of 
gross culpability,62.55 and the court may grant ali¬ 
mony to either party as it deems reasonable,62.60 
or it may grant alimony to the wife where both par¬ 
ties were at fault.62.65 The court is not called on to 
determine which of the parties was most at fault, 
and where there was no moral delinquency on the 
part .of the wife, it is a sufficient ground for giving 
her alimony that the husband, being the support of 
the family, was a substantial participant in the short- 
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comings which led to the separation.62.70 Under 
other statutes, however, permanent alimony may be 
awarded only against the party at fault,62.75 qj- it 
may be awarded to the wife only if the divorce is for 
the offense of the husband ;62.80 and under some of 
them it may be recovered from a party at fault, 
even though the other also is somewhat at fault, 62.85 
although under others it may be awarded only to a 
party not at fault.62.90 

In general, an award of alimony may be imposed 
on the husband where a divorce is granted because 
of his fault,62.95 or without reference to the deter¬ 
mination reached on the issue of granting or deny¬ 
ing a divorce, and without reference to the various 
circumstances that may defeat the right, a wife 
entitled to a divorce is ordinarily entitled to ali¬ 
mony 6 3 where the husband has contributed sub¬ 
stantially to the causes responsible for the di- 
vorce,64 and the wife^s need is manifest,64.5 p^o- 


XTatore of rigrlit 

Right of husband to alimony is 
■merely statutory, but while right of 
wife to alimony is sustained by stat¬ 
ute, as to her it is declarative of 
that which formerly existed through 
usage and custom. 

Or.—Bennett v. Bennett, supra—^Hen¬ 
derson V. Henderson, 60 P. 697, 61 
P. 13C, 37 Or. 141, 48 L..R.A. 766, 
82 Am.S.R. 741. 

•62.50 Ohio.—Gage v. Gage, 129 N.E. 
2d 486, 101 Ohio App. 483, affirmed 
136 N.B.2d 56, 165 Ohio St. 462. 
By statutory azueudmeut 

Amendment and revision of divorce 
and alimony statutes eliminated ele¬ 
ment of aggression as controlling 
•discretion of trial court in awarding 
alimony to either husband or wife. 
Ohio.-—Gage v. Gage, 136 3Sr.E.2d 66, 
165 Ohio St. 462. 

62.55 N.Y.—Doyle v. Doyle, 168 N.T. 

S.2d 909, 6 Misc.2d 4. 

62.60 Ohio.—Gage v. Gage, 129 N.E. 
2d 486, 101 Ohio App. 483, affirmed 
136 N.E.2d 66, 166 Ohio St. 462. 
>62.65 Idaho.—Good v. Good, 311 P. 
2d 756, 79 Idaho 119. 

'62.70 Ky.—Baldridge v. Baldridge, 
208 S.W.2d 741, 306 Ky. 683—Green 
V. Green, 153 S.W. 776, 162 Ky. 
486. 

62.75 Or.—Garner v. Garner, 189 P. 

2d 397, 182 Or. 649. 

“Party in fault” construed 

(1) Words ‘‘party in fault," as used 
in alimony statute, are used in their 
ordinary meaning and acceptation. 
Or.—Vosmek v. Vosmek, 204 P.2d 

1064, 186 Or. 80. 

(2) "Party in fault" was held in¬ 
tended to refer, not only to parties 
whose overt acts constitute grounds 
-for divorce but also to any party 


whose disability or defect of body, 
mind, or temperament may have de¬ 
prived other party of opportunity of 
enjoying a normal marital relation¬ 
ship. 

U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 195 F.2d 799. 

62.80 S.D.—Bernard v. Bernard, 64 
N.W.2d 361, 74 S.D. 449. 

62.85 U.S.—Burch v. Burch, C.A. 
Virgin Islands, 195 P.2d 799. 

62.90 U.S.—Commissioner of Inter¬ 
nal Revenue v. Nicolai, C.C.A.9, 126 
F.2d 927, stating Oregon law. 

Or.—Bennett v. Bennett, 302 P.2d 
1019, 208 Or. 524—^Esselstyn v. Cas¬ 
teel, 286 P.2d 665, 205 Or. 344, mod¬ 
ified on other grounds 288 P.2d 214, 
205 Or. 344, rehearing denied 288 
P.2d 215, 205 Or. 344—Vosmek v. 
Vosmek, 204 P.2d 1064, 186 Or. 80 
—Rodda V. Rodda, 200 P.2d 616, 185 
Or. 140, certiorari denied 69 S.Ct. 
1604, 337 U.S. 946, 93 L.Ed. 1749. 
Essential element 

Freedom from fault is element es¬ 
sential for obtaining of alimony by 
wife. 

La.—^Hawthorne v. Hawthorne, 39 
So.2d 338, 214 La. 905. 

62.95 Mo.—Shapiro v. Shapiro, App., 
238 S.W.2d 886—Knebel v. Knebel, 
App., 189 S.W.2d 464. 

S.D.—^Kuehn v. Kuehn, 56 N.W.2d 70, 
74 S.D. 621. 

Wife granted divorce see infra § 
229 (2). 

63. Idaho.—Corpus Juris Secundum 
cited in JollifCe v. JollifCe, 278 P.2d 
200, 203, 76 Idaho 95. 

Ky.—^Rogers v. Rogers, 295 S.W.2d 
302—Millar v. Millar, 286 S.W.2d 
882—Rose v. Rose, 195 S.W.2d 269, 
302 Ky. 668—Kreidler v. Kreidler, 
190 S.W.2d 1012, 301 Ky. 105— 
Henry v. Henry, 169 S.W.2d 296, 293 
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Ky. 483—Quinn v. Quinn, 130 S.W. 
2d 834, 279 Ky. 286—Doolin v. Doo- 
lin, 277 S.W. 243, 211 Ky. 207— 
Jones V. Jones, 266 S.W. 48, 205 
Ky. 538. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 
2d 810, 182 Md. 624—Snyder v. 
Snyder, 150 A. 873, 159 Md. 391. 
N.T.—Williams v. Williams, 25 N.T. 
S.2d 940, 261 App.Div. 470, affirmed 
40 N.B.2d 1017, 287 N.T. 799. 
Innocent and injured wife 
Mo.—Shilkett v. Shilkett, App., 285 S. 
W.2d 67. 

Faithful performance of marriage 
obligation on part of wife entitles 
her to alimony. 

Kan.—Black v. Black, 118 P.2d 533, 
154 Kan. 314. 

64. Ky.—^Adkins v. Adkins, 280 S. 

W. 477, 213 Ky. 100. 

Va.—Beers v. Beers, 96 S.E.2d 139, 
198 Va. 682. 

"It is the duty of the husband to 
support the wife, when she is with¬ 
out fault, and the husband is at 
fault." 

Okl.—West V. West, 246 P. 599, 601, 
114 Okl. 279. 

Statute construed not to vary rule 
Statutory provisions authorizing 
court to allow either party to divorce 
suit reasonable alimony, as court 
deems equitable, evince legislature’s 
intention merely to clarify statutes 
and not to soften mandatory duty 
imposed on husband by statute to 
support his wife, so that imperative 
duty of trial court remains to award 
alimony to wife on adjudication that 
husband’s breach of marital contract 
was proximate cause of spouses' sep¬ 
aration or divorce. 

Ohio.—^Klump v. Klump, 121 N.B.2d 
273, 96 Ohio App. 93. 

64.5 Ky.—Pegram v. Pegram, 219 S. 
W.2d 772, 310 Ky. 86. 
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vided her own misconduct has not been such as to 
work a forfeiture of the right.®® She, however, 
need not be free from fault in order to obtain ali¬ 
mony,®®-® and, although the element of comparative 
rectitude governs, or will be considered by, the 
court in deciding whether to award alimony to the 
wife,®®-!® if an impecunious wife was not entirely 
to blame for the breaking up of the marriage and 
she was free from moral delinquency she should be 
awarded alimony.®®-!® A husband’s misconduct will 
not enable him to escape his duty to support his 
wife,®5-20 even though that misconduct results in a 
dissolution of the marriage.®®-^® 

Conversely, as a broad rule, a wife is not entitled 
to alimony, where she is not entitled to a divorce,®® 
or where the divorce is granted because of her 
fault,®®-® or where she unjustifiably deserted her 
husband, or abandoned him without just cause or 
legal provocation.®®-!® The wife, however, is not 
required to be entirely blameless,®®-!® and the fact 
that she was at fault,®®-2® or was primarily respon¬ 
sible for the breach of the marriage tie,®®-^® does 


not necessarily deprive her of the right to ali¬ 
mony, and, as appears infra §§ 229(2)-229(S), it may 
be awarded to her in certain circumstances. 

c. Time for Determination. 

Permanent alimony is usually granted at the same 
time that a Judgment or decree of divorce is rendered, but 
under some statutes liability therefor must be fixed at the 
time the divorce is granted. 

Permanent alimony is usually granted at the same 
time that a judgment or decree of divorce is ren¬ 
dered,®®-®® although in some instances, as discussed 
infra § 231, it may be awarded after final judgment 
or decree of divorce. Under some statutes, how¬ 
ever, liability for alimony must be fixed at the time 
the divorce is granted,®®-®® but where it is not 
awarded, an order touching on it is not mandatory,®"? 

§ 229(2). - Wife Granted Divorce 

A wife to whom a divorce is granted should be 
awarded alimony where all the relevant circumstances 
warrant it. In some jurisdictions she is held under par^ 
ticular circumstances to be entitled to alimony as a mat¬ 
ter of right, but she cannot become so entitled to it un¬ 
der a divorce improperly granted to her. 


65. Ky.—Maher v. Maher, 174 S.W. 
2d 289, 295 Ky. 263—Bordes v. 
Bordes, 113 S.W.2d 1122, 272 Ky. 
183—Brandenburg v. Brandenburg, 
67 S,W.2d 27, 252 Ky. 338—Hehr v. 
Hehr, 263 S.W. 33, 203 Ky. 727. 
La.—Mills V. Mills, 138 So. 671, 173 
La. 795. 

Va.—Beers v. Beers, 96 S.B.2d 139, 
198 Va. 682. 

An. adnlteroTur wife is by statute 
barred from alimony. 

Fla.—Baker v. Baker, 114 So. 661, 94 
Fla. 1001. 

Clean hands 

A wife who seeks alimony must 
come with clean hands. 

S.C.—Miller v. Miller, 82 S.B.2d 119, 
225 S.C. 274—Nicholson v. Nichol¬ 
son, 105 S.E. 700, 115 S.C. 326. 
Permitting imposition by others 
Fact that wife permitted some 
neighbors to frequent their home 
and impose on her hospitality would 
not prevent her from being entitled 
to grant of alimony in subsequent 
divorce proceeding. 

Ky.—Youngblood v, Youngblood, 262 
S.W.2d 21. 

65.5 Ky.—^Howard v. Howard, 291 S. 
W.2d 828—Baldridge v. Baldridge, 
208 S.W.2d 741, 306 Ky. 683. 

No statutory restriction 
Statutory provision for allowance 
of alimony does not carry any re¬ 
striction or condition based on free¬ 
dom from “like fault’' or any fault. 
Ky.—Kreidler v. Kreidler, 190 S.W. 
2d 1012, 301 Ky. 105. 

65.10 Ky.—Kivett v. Kivett, 312 S.W. 
2d 884—Howard v. Howard, 291 S. 


W.2d 828—Kreidler v. Kreidler, 190 
S.W.2d 1012, 301 Ky. 105. 

65.15 Ky,—Howard v. Howard, 291 
S.W.2d 828. 

65.20 Tenn,—^McClung v. McClung, 
198 S.W.2d 820, 29 Tenn.App. 680. 

65^25 N.J.—Lum v. Lum, 47 A.2d 
655, 138 N.XEq. 198, reversed on 
other grounds 63 A.2d 309, 140 N.J. 
Bq. 137. 

66 . Fla.—Buchanan v. Buchanan, 18 
So.2d 7, 164 Fla. 396. 

Ga.—Davenport v. Davenpoi-t, 82 S. 
E.2d 654, 210 Ga. 687. 

Ky.—Martin v. Martin, 224 S.^V.2d 
700, 311 Ky. 445—Wooton v. Woo- 
ton, 141 S.W.2d 661, 283 Ky. 422. 

Md.—^Winkel v. Winkel, 15 A.2d 914, 
178 Md. 489. 

Miss.—Santos v. Santos, S3 So.2d 636, 
225 Miss. 425. 

Divorce refused sec infra § 229 (6). 

Grounds for divorce necessary 

To support a decree for permanent 

alimony, wife must have grounds 

which would warrant divorce either 

a mensa or a vinculo. 

Md.—^Wardrop v. Wardrop, 124 A.2d 
576, 211 Md. 14. 

66.5 Mo.—Smith v. Smith, 164 S.W. 
2d 921, 350 Mo. 104. 

N.J.—Lum V. Lum, 47 A.2d 665, 138 
N.J.Eq, 198, rever.sed on other 
grounds 63 A.2d 309, 140 N.J.Eq. 
137. 

66.10 Ariz.—Roden v. Roden, 212 P. 
337, 29 Ariz. 398, rehearing denied 
243 P. 413, 29 Ariz. 649. 

Ga.—Mullikin v. Mullikin, 38 S.E.2d 
281, 200 Ga. 638. 
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Miss.—Wilson v. Wilson, 22 So.2(i 
161, 198 Miss. 334, modified on oth¬ 
er grounds 23 So.2d 303, 198 Miss. 
334. 

Refusal of alimony to wife who will¬ 
fully abandoned husband or de¬ 
serted him without justification on 
grant of divorce to husband see 
infra § 229 (3). 

■Where wife gainfully employed 
Ill.—Haste V. Haste, 117 N.E.2d 789, 
1 lll..Vi)j).2d 417. 

66.15 S.C.—Miller v. Miller, 82 S.E. 

2d 119, 226 S.C. 274, 

66.20 Wash.—Patrick v, Patrick. 
260 P.2d 878, 43 Wash.2d 139— 
Meinmer v. Mtunmer, 178 P.2d 720, 
27 WaHh.2d 414. 

66.25 Ky.—Conlan v, Conlan, 293 S. 
W.2d 710. 

66.50 lun,—Hawthorne v. Hawthorne, 
39 So.2d 338, 214 I.a. 905. 

66.55 Mo.—Smith v. Smith, 164 S.W, 
2d 921, 350 Mo. 104. 

Baker v. Baker, App„ 274 S.W.2d 
322—I^amber.son v. Lamberson, 
App., 230 S.W.2d 497. 

Duty of court on granting divorce 
to wif<' l.s to make such order touch¬ 
ing alimony and maintenance of wife 
a.s, from cir<*umstan(rt*.s of parties 
and nature of case, is reasonable. 
Mo.—Bowzer v. Bowzor, 155 S.W.2d 
530, 236 Mo.App. 514. 

67. Mo.—Smith V. Smith, 164 S.W.2d 
921, 350 Mo. 104, overruling to ex¬ 
tent they hold ordering of alimony 
l.s mandatory Turpin v, Turpin. 
App., 128 S.W.2d 279, and Allen v. 
Allen, 47 S.\V.2a 264. 226 Mo.App. 
822. 
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Under the statutes obtaining in most jurisdic¬ 
tions, where the wife is granted a divorce for the 
fault, aggression, or offense of the husband, and all 
the other relevant circumstances warrant it it is 
proper to award her alimony,68 and improper to 
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deny it;®® and it has been held proper to make 
such an award where she is granted a separation or 
divorce a mensa et thoro,®®-® even though she is 
granted such a limited divorce or separation on her 
cross action or counterclaim in an action by her 


68. Cal.—^Webber v. Webber, 199 P 
2d 934, 33 C.2d 153. 

Haywood v. Haywood, 251 p.2d 
1006, 115 C.A..2d 339—Scheibe v. 
Scheibe, 134 P.2d 835, 57 C.A.2d 
336, followed in 134 P.2d 841, 57 C. 
A.2d 1019—^Duffey v. Buffey, 251 P. 
218, 79 C.A. 734—Parker v. Parker 
203 P. 420, 55 C.A. 458. 

Fla.—Montgomery v. Montgomery, 52 
So.2d 276—Borden v. Borden, 23 
So.2d 529, 156 Fla. 770. 

Ga.—^Hyndman v. Hyndman, 69 S.E. 
2d 859, 208 Ga. 797—Gardner v. 
Gardner, 58 S.E.2d 416, 206 Ga. 669 
—Aud V. And, 34 S.E.2d 655, 199 
Ga. 526—Wilkes v. Wilkes, 122 S.E. 
548, 157 Ga. 841. 

Ill.—Savich V. Savich, 147 N.E.2d 85, 
12 I11.2d 454—Gercke v. Gercke, 163 
N.E. 323, 331 Ill. 413. 

Iowa.—Converse v. Converse, 282 N 
W. 368, 225 Iowa 1359. 

Kan.—Black v. Black, 118 P.2d 533, 
154 Kan. 314—Landers v. Landers, 
27 P.2d 231, 138 Kan. 538. 

Ky.—Furgerson v. Furgerson, 211 S. 
W.2d 161, 307 Ky. 394—^Wright v. 
Thomas, 209 S.W.2d 315, 306 Ky. 
763—Tackett v. Tackett, 194 S.W. 
2d 832, 302 Ky. 611—Smith v. 

Smith, 187 S.W.2d 271, 299 Ky. 715 
—Burke v. Burke, 182 S.W.2d 786, 
298 Ky. 292—Hawkins v, Hawkins, 
114 S.W.2d 97, 272 Ky. 252. 

La.—Reich v. Grieff, 38 So.2d 381, 
214 La. 673—Matheny v. Malheny, 
18 So.2d 324, 205 La. 869—Slagle v. 
Slagle, 17 So.2d 923, 205 La. 691. 
Md.—Ashman v. Ashman, 72 A. 2d 250, 
194 Md. 665. 

Mich.—Lund v. Lund, 13 N.W.2d 863, 
308 Mich. 395. 

Mo.—McDougal v. McDougal, App., 
279 S.W.2d 731—Phillips v. Phillips, 
App., 219 S.W.2d 249—Mason v. Ma¬ 
son, App., 233 S.W. 263—Vordick v. 
Vordick, 226 S.W. 59, 205 Mo.App. 
555. 

Mont.—Stefonic'k v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211—Grush V. Grush, 3 P.2d 402, 
90 Mont. 381. 

Neb.—Chri.stoffersen v. ChristofCer- 
sen, 39 N.W.2d 536, 161 Neb. 763. 
N.Y.—Wimpfheimer v. Wimpfheimer. 
29 N.Y.S.2d 102, 262 App.Div. 304. 

Panarella v. Panarella, 134 N.Y. 
S.2d 440. 

N.D.—Hodous V. Hodous, 36 N.W.2d 
552, 76 N.D. 387. 

Ohio.—Henry v. Henry, 105 N.E.2d 
406, 167 Ohio St. 319. 

Klump V. Klump, 121 N.E,2d 273, 
96 Ohio App. 93—Shively v. Shive¬ 
ly, 95 N.E.2d 276, 88 Ohio App. 7— 


Huff V. Huff, 74 N.E.2d 390, 79 
Ohio App. 514—Fisher v. Fisher, 64 
N.E.2d 328, 78 Ohio App. 125. 

Okl.—McElreath v. McElreath, 317 P. 
2d 225—Swinford v. Swinford, 305 
P.2d 546—Chappell v. Chappell, 298 
P.2d 768—Dorrance v. Borrance, 
163 P.2d 973, 196 Okl. 195—Jacks 

V. Jacks, 163 P.2d 968, 196 Okl. 38 
^Record v. Record, 157 P.2d 166, 

195 Okl. 289—^Brake v. Brake, 100 
P.2d 887, 187 Okl. 1—Phillips v. 
Phillips, 100 P.2d 850, 187 Okl. 119 
—Coleman v. Coleman, 72 P.2d 369, 
180 Okl. 574—^Nelson v. Nelson, 52 
P.2d 786, 175 Okl. 275—Winslow v. 
Winslow, 10 P.2d 666, 156 Okl. 260 
—Tobin V. Tobin, 213 P. 884, 89 
Okl. 12—^Boutt V. Boutt, 175 p. 
740, 73 Okl. 213. 

Puerto Rico.—^Acosta v. Pagan, 19 
Puerto Rico 437. 

S.B.—Shoop V. Shoop, 237 N.W. 904, 
58 S.B. 593. 

Tenn.—^Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

Utah.—Pinion v. Pinion, 67 P.2d 265 
92 Utah 255. 

Wash.—Underwood v. Underwood, 
298 P. 318, 162 Wash. 204. 

Wis.—Buss V. Buss, 32 N.W.2d 253, 
252 Wis. 500. 

19 C.J. p 243 note 60. 

Circumstances atfecting allowance 
generally see infra § 233. 

Allowance for living i^narters 

In absence of provision for use of 
family home by wife who obtained a 
divorce on ground of cruelty, some 
other provision by way of alimony 
would be necessary for protection of 
wife to enable her to live elsewhere 
than in same house with husband. 

Hd.—Collins v. Collins, 42 A.2d 680, 
184 Md. 655. 

Designation as alimony immaterial 
Where wife obtained divorce by 
reason of husband's fault, allowance 
to wife in addition to property, which 
she was entitled to have restored to 
her under statute, constituted “ali¬ 
mony” under statute, whether or not 
expressly so designated. 

Kan.—Mathey v. Mathey, 264 P.2d 
1058, 175 K!an. 446, opinion supple¬ 
mented on other grounds and re¬ 
hearing denied 267 P.2d 516, 175 
Kan. 733. 

Imprisonment for life 
The innocent spouse of one impris¬ 
oned for life can obtain a divorce 
in a competent court of record and 
secure alimony, despite the statute 
declaring the marriage in such case 


absolutely dissolved without any de¬ 
cree. 

Mich.—Witschi v. Wits chi, 246 N.W. 
139, 261 Mich. 334. 

Offer of reconciliation 

Where the husband, whose conduct 
had rendered it impossible for his 
wife to remain with him, expressed 
his willingness to have her return, 
and the circumstances were such that 
the wife’s failure to return did not 
deprive her of her right to a divorce, 
she was entitled to alimony. 

Hy.—Thompson v. Thompson, 85 S.W. 
730, 27 Ky.L. 516. 

69. Ind.—Glick v. Glick, 159 N.E. 
33, 86 Ind.App. 593. 

Kan.—Grimes v. Grimes, 295 P.2d 646, 
179 Kan. 340—Landers v. Landers, 
27 P.2d 231, 138 Kan. 538. 

Ky.—Martin v. Martin, 79 S.W.2d 
682, 258 Ky. 177—Luttrell v. Lut- 
trell, 292 S.W. 343, 218 Ky. 777. 
Md.—^Wald V. Wald, 159 A. 97, 161 
Md. 493. 

Neb.—York v. York, 292 N.W. 385, 
138 Neb. 224. 

N.J.—Staedler v. Staedler, 78 A.2d 
896, 6 N.J. 380, 28 A.L.R.2d 1291. 
H.Y.—Stevens v. Stevens, 211 N.Y. 
S. 192, 125 Misc. 451, affirmed 211 
N.Y.S. 193, 214 App.Biv. 785. 

Ohio.—Morrison v. Morrison, App., 
107 N.E.2d 633—Miller v. Miller, 
66 N.E.2d 278, 78 Ohio App, 381. 
Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

Utah.—^Friedli v. Friedli, 238 P. 647, 
65 Utah 605. 

Wis.—Hahn v. Hahn, 27 N.W.2d 359, 
250 Wis. 397. 

Prand not benefiting wife 

Where wife who obtained a divorce 
attempted to defraud her husband 
by inserting her name with his as 
grantee in a bill of sale to a boat, 
but wife obtained no financial bene¬ 
fit from attempt and papers were cor¬ 
rected before any harm resulted, wife 
did not forfeit her right to alimony 
under statute authorizing denial of 
alimony to wife only for adultery. 
Fla.—^Borden v. Borden, 23 So.2d 529, 
156 Fla. 770. 

69.5 Ky.—^Durbin v. Burbin, 189 S. 

W.2d 393, 300 Ky. 390. 

N.Y.—Avrutis v. Avrutis, 140 N.Y.S. 
2d 365—^Zalewski v. Zalewski, 101 
N.Y.S.2d 950—^Pellegrino v. Pelle¬ 
grino, 66 N.Y.S.2d 297. 

N.C.—^Rayfield v. Rayfleld, 89 S.E.2d 
399, 242 N.C. 691. 

Va.—^Fussell v. Fussell, 30 S.E.2d 555, 
182 Va. 720. 
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§ 229(2) DIVORCE 

husband for an absolute divorce or annulment of the 
marriage.®®*!® 

The obligation of the husband to support his wife 
continues after a divorce granted the wife by rea¬ 
son of his aggression or fault,®®*!5 and he is not to 
be relieved of his duty to support his wife by a 
divorce rendered necessary by his improper con- 
duct®®*20 Where the husband was at fault, an 
award of alimony is proper to a wife who has no 
means sufficient to support herself,®®*^® or where be¬ 
cause of age and ill health she will be at a disad¬ 
vantage in earning a living;®®*®® and an allowance 
may also be proper where she is young, attractive, 
and able to support herself,®®*®® or where she is 
gainfully employed and not dependent on him for 


support.®®*^® 

Permanent alimony, however, need not be award¬ 
ed the wife in every case in which she is granted 
an absolute divorce.®®*'^® She is not entitled to ali¬ 
mony merely because she obtains a decree of di¬ 
vorce;®®-®® and the circumstances may be such as 
to justify a denial of alimony to a wife granted a 
divorce,*^® although it has been said that cases in 
which this is true are exceptional and depend on spe¬ 
cial facts.'^! Under some statutes, a wife granted 
a divorce who has herself been guilty of adultery 
may not be awarded alimony.*^!*® 

Under some statutes it has been said that a wife 
granted a divorce is entitled to alimony as a matter 
of course or as a matter of right or of law,*^® provid- 


69.10 N.T.—Rudyk v. Rudyk, 104 N. 

Y.S.2d 491, 278 App.Div, 837. 

N.C.—^Norman v. Norman, 51 S.E.2d 
927, 230 N.C. 61. 

69.15 Fla.—Montgomery v. Mont¬ 
gomery, 52 So.2d 276. 

Mo.—Poor V. Poor, 167 S.W.2d 471, 
237 Mo.App. 744. 

Ohio.—Klump V. Klump, 121 N.E.2d 
273, 96 Ohio App. 93. 

Statutory duty 

The statute empowering court of 
chancery to make order touching ali¬ 
mony of wife in suit for divorce or 
nullity imposes upon husband in 
event of decree of absolute divorce 
in wife's favor a continuing obliga¬ 
tion of support, notwithstanding sev¬ 
erance of marriage tie, and this duty 
is grounded in public policy. 

N.J.—Parmly v. Parmly, 6 A.2d 789, 
125 N.J.Eql. 645. 

69.20 Mich.—Leverich v. Leverich, 
64 N.W.2d 667, 340 Mich, 133. 

69.25 La.—Rabun v. Rabun, 95 So. 
2d 635, 232 La. 1004—Matheny v. 
Matheny, 18 So.2d 324, 206 La. 869 
—Slagle V. Slagle, 17 So.2d 923, 
205 La. 691. 

Circumstances aifecting allowance or 
amount of alimony see infra § 233. 
Denial contrary to law 

Denial of alimony to a wife grant¬ 
ed a divorce is contrary to law where 
she has no separate estate or means 
of support and her husband is amply 
able to support her. 

Ga.—Fried v. Fried, 69 S.E.2d 862, 
208 Ga. 861. 

Dack of means required 

Under statute court has discretion 
to allow alimony only if wife Is with¬ 
out means. 

La.—Smith v. Smith, 47 So.2d 32, 217 
La. 646—Abbott v. Abbott, 6 So.2d 
604, 190 La. 65. 

69.30 Miss.—Gresham v. Gresham, 
21 So.2d 414, 198 Miss. 43. 

69.35 Fla.—Montgomery v. Mont¬ 
gomery, 62 So.2d 276. 


69.40 N.T.—Pellegrino v. Pellegrino, 
66 N.T.S.2d 297. 

69.45 Ga.—Massengale v. Massen- 
gale, 71 S.B.2d 211, 209 Ga. 154— 
Simmons v. Simmons, 22 S.E.2d 399, 
194 Ga. 649. 

Mo.—Baker v. Baker, App., 274 S.W. 
2d 322—Phillips v. Phillips, App., 
219 S.W.2d 249. 

69.50 N.J.—Mlele v. Miele, 95 A.2d 
768, 25 N,J.Super. 220. 

70. Cal.— Webster v. Webster, 186 
P, 863, 43 C.A. 772. 

Conn.—Felton v. Felton, 196 A. 791, 
123 Conn. 564. 

Ga.—Massengale v. Massengale, 71 
S,E.2d 211, 209 Ga. 154—Aud v. 
Aud, 34 S.E.2d 665, 199 Ga. 526. 
Iowa.—Retman v. Retman, 264 N.AV. 
804—Black v. Black, 205 N.W. 970, 
200 Iowa 1016. 

La.—Bocage v. Lombard, 81 So. 604, 
144 La. 1005. 

Mich,—Tyson v. Tyson, 277 N.W. 
882, 283 Mich. 192. 

N.Y.—^Ammermullcr v. Ammennuller, 
282 N.T.S. 891, 167 Misc. 75. aillrm- 
ed 292 N.Y.S. 177, 249 App.Dlv. 
600. 

Old.—Seddicum v. Seddicum, 30 P.2d 
16G, 167 Okl. 420—Seyller v. Seyl- 
ler, 220 P. 626, 96 Okl. 137. 

Utah.—Fricdll v. Friedli, 238 P. 647, 
66 Utah 605—^Adamson v. Adam¬ 
son, 188 P. 636, 56 Utah 544. 

Va.—Babcock v. Babcock, 1 S.E.2d 
328, 172 Va. 219. 

Wife oTbtalniag limited, divorce 

may bo granted alimony only if she 
is without means. 

Ala.—Higgins v. Higgins, 130 So. 677, 
222 Ala. 44. 

Wife whose husband was already 
married held not entitled to alimony. 
Ohio.—Sargent v. Sargent, 13 Ohio 
Supp. 106. 

71. Utah.—Friedli v. Friedli, 238 1', 
647, 65 Utah 605. 

71.6 Fla.—Benson v. Benson, App., 
102 So,2d 748. 


Discretion of court to excuse adul¬ 
tery, in determining equities of par¬ 
ties as they relate to which party 
should be granted the divorce, does 
not permit excusing such adultery for 
purpose of enabling a grant of alimo¬ 
ny. 

Ela.—Benson v. Benson, supra. 

72. Ky.—Johns v. Johns, 252 S.W.2d 
607—Youngblood v. Youngblood, 
252 S.W.2d 21—White v. White, 249 
S.\V'.2d 638—James v. James, 248 
S.W.2d 706—Wheeler v. Wheeler, 
238 S.W.2d 1001—^Ahrens v. Ahrens, 
230 S.W.2d 73, 313 Ky. 65—Hard¬ 
man V. Hardman, 214 S.W. 2d 891, 
308 Ky. 284—^Fields v. Fields, 198 
S.W.2d 208, 303 Ky. 624—Smith v. 
Smith, 180 S.W.2d 276, 297 Ky. 395 
—Maher v. Maher, 174 S.W,2d 289, 
295 Ky. 263—Barnett v. Barnett, 
168 S.W.2d 17, 292 Ky. 840—Col¬ 
lins V. Collins, 130 S.W.2d 37, 279 
Ky. 139—Skidmore v. Skidmore, 87 
S.W.2d 631, 261 Ky. 327—Martin v. 
Martin, 79 S.W.2d 682, 258 Ky. 177 
—Burns v. Burns, 77 S.W.2d 418, 
256 Ky. 834—Walden v, Walden, 63 
S.W.2d 290, 250 Ky. 379—Jones v. 
Jones, 39 S.W.2d 262, 239 Ky. 153— 
Littleton v. Littleton, 17 S.W.2d 
201, 229 Ky. 353—Miller v. Miller, 
6 S.W.2d 1041, 224 Ky. 234—As- 
bury V. A.sbury, 299 S.W. 723, 221 
Ky. 744—Irnttrell v. Luttrell, 292 S. 
W. 343, 218 Ky. 777—Lowry v. 
Lowry, 272 S.W. 736, 209 Ky. 257— 
Jones V. Jones, 266 S.W. 48, 206 Ky. 
538—Morris v. Morris, 235 S.W. 
358, 193 Ky. 189—Griflln v. Griffin. 
191 S.W. 458, 173 Ky. 636—Day v. 
Day, 181 S.W. 937, 168 Ky. 68. 

Tilton V. Tilton, 29 S.W. 290, 16 
Ky.L. 538. 

Xu Alabama 

(1) Formerly a wife obtaining an 
absolute divorce was entitled to ali¬ 
mony. 

Ala.—Higgins v. Higgins, 180 So. 
677, 222 Ala. 44—Gibson v. Gibson, 
83 So. 478, 203 Ala. 466. 
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ed that she has not been guilty of moral delinquency 
or is not so greatly at fault as to have forfeited 
her right,73 that she does not have an estate of her 
own sufficient for her support,74 and that the hus¬ 
band is able to pay.75 The mere fact that the wife 
has been guilty of some misconduct does not nec¬ 
essarily work a forfeiture of her right to alimony 
where she is granted a divorce,76 although, as ap¬ 
pears infra § 233, the wife's conduct, like that of the 
husband, is a factor to be considered by the court. 

The fact that a wife was denied alimony on the 
dismissal of her former action for divorce will not 
preclude an award of alimony to her in a subsequent 
successful action for divorce.76-5 

Divorce improperly granted. The wife does not 
become entitled to alimony where she is granted a 


DIVORCE § 229(2) 

divorce to which she is not entitled,77 as where she 
was more at fault than her husband,77.5 but where 
all the facts and circumstances warrant it she may 
be awarded alimony.73 This is consistent with the 
position taken by some authorities that alimony 
may be granted to a wife denied a divorce, see in¬ 
fra § 229 (5), or to a wife whose husband is grant¬ 
ed a divorce, see infra § 229 (3). 

Award to husband. Where the wife is entitled 
to a divorce her husband is not entitled to be 
awarded separate maintenance ;7 8.5 and under 
some statutes, in the absence of a property set¬ 
tlement agreement, any award of support to a hus¬ 
band as against whom a divorce decree was granted 
is in excess of the jurisdiction of the court and 

void.78.10 


(2) However, under an amend¬ 
ment to the statute, a wife obtain¬ 
ing a divorce for the husband’s mis¬ 
conduct may be awarded or denied 
alimony, depending on the circum¬ 
stances. 

Ala.—Sharp v. Sharp, 161 So. 709, 
230 Ala. 639. 

(3) In the case of a divorce from 
bed and board, alimony may be grant¬ 
ed only where the wife is without 
means, and even in such cases it is 
not mandatory. 

Ala.—^Higgins v. Higgins, supra. 

In. Ohio 

(1) A statute providing that 
where a divorce is granted to the 
wife because of the husband’s ag¬ 
gression, the court shall allow such 
alimony as is reasonable in the light 
of all the circumstances, has been 
held mandatory. 

Ohio.—Hardy v. Hardy, 27 N.E.2d 
497, 64 Ohio App. 25. 

(2) However, it has been held that, 
in view of large discretion given 
court with respect to amount, effect 
of such statute is to empower court 
in proper exercise of its discretion to 
refuse alimony to wife. 

Ohio.—McGinnis v. McGinnis, 9 Ohio 
App. 81. 

73. Ky.—Mattick v. Mattick, 199 S. 
■W.2d 733, 304 Ky. 26—Smith v. 
Smith, 180 S.W.2d 275, 297 Ky. 395 
—Maher v. Maher, 174 S.W.2d 289, 
295 Ky. 263—^Whaley v. Whaley, 
133 S.W.2d 709, 280 Ky. 643—Har¬ 
ley V. Harley, 74 S.W.2d 196, 255 
Ky. 370—Vallandingham v. Val- 
landingham, 22 S.W.2d 424, 232 Ky. 
123—Moore v. Moore, 22 S.W.2d 
251, 231 Ky. 829—^Ward v. Ward, 
281 S.W. 801, 213 Ky. 606—Ham¬ 
mons v. Hammons, 273 S.W. 438, 
209 Ky. 686—Hawkins v. Hawkins, 
258 S.W. 962, 202 Ky. 55—Hoffman 
V. Hoffman, 226 S.W. 119, 190 Ky. 
13—Axton V. Axton, 206 S.W. 480, 
27A C.J.S.—64 


182 Ky. 286, rehearing denied 213 
S.W, 648, 184 Ky. 615. 

Condoned antenuptial misconduct 
Pact that wife at time of marriage 
had had illicit relations with men 
other than husband and was preg¬ 
nant with a child of which husband 
was not father did not excuse hus¬ 
band from payment of permanent 
alimony, where with full knowledge 
of such facts he consummated the 
marriage, thereby condoning her pre¬ 
vious lapses from virtue. 

Va.—West v. West, 101 S.B. 876, 126 
Va. 696. 

74. Ky.—^Purgerson v. Purgerson, 
211 S.W.2d 161, 307 Ky. 394—Smith 

V. Smith, 180 S.W.2d 275, 297 Ky. 
395—Maher v. Maher, 174 S.W.2d 
289, 295 Ky. 263—McDonald v. Mc¬ 
Donald, 132 S.W.2d 49, 279 Ky. 688 
—Beutel V. Beutel, 91 S.W.2d 528, 
262 Ky. 805—Evans v. Evans, 56 S. 

W. 2d 547, 247 Ky. 1—-Thoben v. 
Thoben, 260 S.W. 376, 202 Ky. 571 
—Gibson v. Gibson, 260 S.W. 986, 
199 Ky. 257. 

Mere ability to support self 
A wife should not be denied ali¬ 
mony merely because she may be 
able to obtain employment and sup¬ 
port herself. 

Ky.—Collins v. Collins, 130 S.W.2d 
37, 279 Ky. 139. 

75. Ky.—Boyers v. Boyers, 140 S. 
W.2d 646, 283 Ky. 1—Ramey v. 
Ramey, 6 S.W.2d 470, 224 Ky. 398. 
Pact that husband’s earnings are 

small does not justify refusal of ali¬ 
mony to a wife in very moderate cir¬ 
cumstances. 

Ky.—Lowry v. Lowry, 272 S.W. 736, 
209 Ky. 257. 

76. Ky.—Jones v. Jones, 88 S.W.2d 
673, 261 Ky. 647—^Harley v. Harley, 
74 S.W.2d 195, 255 Ky. 370—Stiles 
V. Stiles, 6 S.W.2d 679, 224 Ky. 
626—^Hoffman v. Hoffman, 226 S.W. 
119, 190 Ky. 13—Kelly v. Kelly, 
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209 S.W. 336, 183 Ky. 172, 576. 
Utah.—Schuster v. Schuster, 63 P. 

2d 428, 88 Utah 257. 

19 C.J. p 243 note 62. 

76.5 Wis.—Buss v. Buss, 32 N.W.2d 
253, 252 Wis. 500. 

77. Ga.—Stimpson v. Stimpson, 98 
S.E.2d 559, 213 Ga. 235. 

Ky.—Sapp V. Sapp, 193 S.W.2d 443, 
301 Ky. 849—Whaley v. Whaley, 
133 S.W.2d 709, 280 Ky. 543—Val¬ 
landingham V. Vallandingham, 22 
S.W.2d 424, 232 Ky. 123—Ward v. 
Ward, 281 S.W. 801, 213 Ky. 606 
—^Mc Andrew v. Me Andrew, 240 S. 
W. 745, 194 Ky. 755—Morris v. 
Morris, 235 S.W. 358, 193 Ky. 189— 
Axton V. Axton, 206 S.W. 480, 182 
Ky. 286, rehearing denied 213 S. 
W. 548, 184 Ky. 615. 

Va.—Moltz V. Moltz, 30 S.E.2d 561, 
182 Va. 737. 

Unjustifiable abandonment of hus¬ 
band warrants denial of alimony to 
wife on her obtaining divorce from 
bed and board. 

Ky.—^Alderson v. Alderson, 42 S.W. 
2d 928, 240 Ky. 708. 

77.5 Ky.—Bell v. Bell, 184 S.W.2d 
124, 299 Ky. 7. 

78. Ky.—Jones v. Jones, 266 S.W. 
48, 206 Ky. 538. 

Circumstances justifying award 
Where a wife is granted a divorce 
to which she is not entitled she may 
be awarded alimony where there is 
no moral delinauency on her part, 
where she is without independent 
means of support, and where the 
husband was a substantial partici¬ 
pant in the shortcomings which led 
to the separation. 

Ky.—Bordes v. Bordes, 113 S.W. 2d 
1122, 272 Ky. 183—Duff v. Duff, 104 
S.W.2d 1095, 268 Ky. 343. 

78.5 Or.—Steiner v. Steiner, 218 P.- 
2d 464, 189 Or. 97. 

78.10 Cal.—^Peer v. Superior Court 



§§ 229(2)-229(3) DIVORCE 

Divorce based on insanity. Under a statute so 
providing, a husband whose wife is granted a di¬ 
vorce because of his insanity may be awarded ali¬ 
mony against his wife, where he has not sufficient 
estate in his own right for his support.'^^.is 

§ 229(3). - Husband Granted Divorce 

a. In General 

b. Misconduct Precluding Alimony 

c. Express Statutory Prohibition 

d. Divorce Based on Separation or 

Living Apart 

e. Divorce Improperly Granted 
a. In Greneral 

In the absence of statutory authorization, a husband 
obtaining a divorce may not be awarded alimony. On 
the other hand, in the absence of a statute to the con¬ 
trary, alimony generally will not be awarded a wife whose 
husband is granted a divorce for her fault; but while in 
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such a case the wife is not entitled to alimony as a mat- 
ter of right, under various statutes such an award is au¬ 
thorized, or at least not prevented. 

Where not authorized by statute, a husband ob¬ 
taining a divorce may not be awarded alimony from 
his wife.'^S-^® Under some statutes, however, a 
husband who is granted a divorce may be awarded 
alimony from his wife in a proper case,'^8.55 g ^3 

discussed infra § 232 a, the court must exercise a 
sound discretion in making him an award. 

As a general rule, in the absence of a statutory 
provision to the contrary, alimony will not be award¬ 
ed to a wife whose husband is granted a divorce, 
she being the party in fault,^9 or more in fault.'^9.6 
Under various statutes, however, while a wife 
whose husband is granted a divorce for her fault is 
not entitled to alimony as a matter of right,*^9.10 
and the court is not bound to grant the wife alimony 
where it grants the husband a divorce,and un- 


In and For Los Angeles County, 
App., 322 P.2d 529. 

78.15 Pa.—Heddorick v. Hedderick, 
63 A.2d 373, 163 Pa.Super. 564. 

78.50 Tenn.—Clouse v. Clouse, 207 
S.W.2d 576, 1S5 Tenn. 66—Brown 
V, Brown, 28 S.\V.2d 350, 160 Tenn. 
685. 

78.55 Ohio.—Kontner v. Kontner, 
139 N.E.2d 366, 103 Ohio App. 360, 
rehearing denied 145 N.E,2d 495, 
103 Ohio App. 360—Sharkey v. 
Sharkey, App., 137 N,E.2d 575. 

73. Ariz.—Corpus Juris cited iu 
MePadden v. MePadden, 190 P. 
452, 4.54, 22 Ariz. 246. 

Cal.—Hamburger v. Hamburger, 141 
P.2d 453, 60 C.A.2d 530. 

D.C.—Quarles v. Quarles, 179 P,2d 57, 
86 U.S.App.D.C. 41. 

Fla.—Longino v. Longino, 67 So.2d 
203—McCarter v. McCarter, 179 So. 
760, 131 Fla. 561—Nolen v. Nolen, 
163 So. 401. 121 Fla. 130. 

111.—Fox V. Pox, 138 N.E.2d 547, 9 Ill. 
2d 509—Adler v. Adler, 26 N.E.2d 
504, 373 Ill. 361, certiorari denied 
61 S.Ct. 29, 311 U.S. 670, 85 L.Ed. 
430—Boylan v. Boylan, 182 N.E. 
614, 349 Ill. 471—Rybakowitz v. 
Bybakowitz, 125 N.E. 370, 290 Ill. 
550. 

Schneider v. Schneider, 4 N.E.2d 
123, 286 Ill.App. 575. 

Ky.—^Waits V. Waits, 277 S.W.2d 5— 
Coleman v. Coleman, 269 S.W.2d 
730—Todd V. Todd, 269 S.W. 282— 
Eckhoffi V. Eckholl, 247 S.W.2d 374 
—Martin v. Martin, 224 S.W.2d 700, 
311 Ky. 445—Ilartstern v. Hart- 
Stern, 224 S.W.2d 447, 311 Ky. 564— 
Sullivan v. Sullivan, 210 S.W.2d 
760, 307 Ky. 222—Smith v. Smith, 
197 S.W.2d 787, 303 Ky. 316—Dam¬ 
ron V. Damron, 192 S.W.2d 473 ; 01 
Ky. 649—Philpot v. Philpot, 188 S. 


W.2d 107, 300 Ky. 114—Holman v. 
Holman, 159 S.W. 937, 155 Ky. 493. 

La,—Mills V. Mills, 138 So. 671, 173 
La. 795. 

Miss,—Coffee v. Coffee, 111 So. 377, 
145 Miss. 872. 

Mo.—Rhoads v. Rhoads, 119 S.W.2d 
247, 342 Mo. 934. 

Laweing v. Laweing, App., 21 S. 
W.2d 2. 

N.J.—O’Loughlin v. O'Loughlin, 96 
A.2d 410, 12 N.J. 222, certiorari de¬ 
nied 74 S.Ct. 42, 346 U.S. 824, 98 
L.Ed. 350. 

Ohio.—Bradbury v. Bradbury, App., 
IIS N.E.2d 681—Pearson v. I'ear- 
son, App., 41 N.E.2d 725. 

Or.—Mars ton v. Mars ton, 210 r.2d 
832, 187 Or. 243—Nelson v. Nel¬ 
son, 176 P.2d 648, 180 Or. 275. 

R.I.—Pro.saer v. Prosser, 150 A. 754, 
61 R.I, 68. 

Va.—Wade v. Wade, 1 S.K.2d 331, 172 
Va. 282. 

Wash.— Corpus Juris cited in. Nor¬ 
land V. Nerland, 23 P.2d 24, 25, 173 
Wash. 311, 

Wis,— Corpus Juris cited iu Gray v. 
Gray, 287 N.W. 708, 712, 232 Wis. 
400. 

Wyo.— Corpus Juris Secundum q,uot-. 
ed in Holmes v. Holme.s, 211 P.2d 
946, 967, 66 Wyo, 317. 

19 C.J. p 244 note 81. 

Award of alimony on annulment of 
marriage whore wif<* not lnno(‘ent 
party see Marriage § 63. 

]^ump sum award 

Where husband wa.s granted di¬ 
vorce, lump sum alimony to wife was 

not proper. 

Ky,—Roberts v. Roberts, 194 S.W.2d 
1003, 302 Ky. 423. 

Pault of wife precluding alimony 

(1) Cruel and inhuman treatment. 

Ky.—Oua:ey v. Ou.sley, 264 S.W.2a 62 
—Humphress v. Humphress, 240 S. 
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W.2d 625—Bowman v. Bowman, 221 
S.W.2d 71, 310 Ky. 609—Watson v. 
Watson, 209 S.W.2d 84, 306 Ky. 
718—Barnett v. Barnett, 167 S.W. 
2d 846, 202 Ky. 672. 

Mich.—Ziontz v. Ziontz, 36 N.W.2d 
882, 324 Mich. 155. 

(2) E.Ktreme cruelty of wife. 
Cal.—Goldberg v. Goldberg, 301 P.2d 

5, 144 C.A.2d 402. 

(3) Malformation preventing sex¬ 
ual intercourse. 

Ky.— Barnett v. Barnett, 167 S.W.2d 
845, 292 Ky. 672. 

Wife vindicated on one charge 
In wife’s divorce proceeding 
wherein husband flled cross complaint 
for divorce alleging cruelty by wife 
and charging her with adultery, and 
wherein husband obtained divorce be¬ 
cause of wifo’.s cruelty, wife was not 
entitled to alimony because of fact 
that jury found against husband on 
lh(‘ la.suo of wife’s adultery, wife's 
right to alimony depending on her 
charges against husband which jury 
re.solved in his favor. 

Colo.—Henderson v. Henderson, 90 
P.2d 968, 104 Colo. 326. 

79.5 Ky.—Grubb v. Grubb, 220 S.W. 

2d 1000, 310 Ky. 449. 

79.10 Ark.—Edwards v. Edwards, 
262 S.VV.2d 130, 222 Ark. 626. 
Gn.—Bro<-k v. Brock, 190 S.E. 30, 183 
Gtt. «6(). 

Okl.—Kist'nreich v. Eisenreich, 323 
J*,2d 723—Smith v. Smith, 275 P. 
2d 097—Midy<itt v. Midyett, 243 P. 
2d 660, 206 Okl. 312—I-Xerd v. Bil- 
by, 186 P.2d 833, 199 Okl. 437— 
Haynes v. Haynes, 126 P.2d 66, 190 
Ukl. 696—Whitehorn v. Whitehorn, 
64 P.2d 299, 178 Okl. 633—Newman 
V. Newman, 290 P. 179, 144 Okl. 
160. 

7915 (la.—Fried v. Fried, 84 S.E,2d 

676, 211 Ga. 149. 
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der some statutes and practice will do so rarely and 
only under peculiar circumstances,79.20 neverthe¬ 
less, subject to any express statutory restrictions 
on an award of alimony under specific circumstanc¬ 
es, an award of alimony to the wife is authorized, 
or at least not prevented, in such cases.79.25 The 


DIVORCE § 229(3) 

courts, within the limits of their discretion, as con¬ 
sidered infra § 232, will exercise their power in 
this respect by awarding alimony where from all 
the facts and circumstances it seems equitable or 
just and proper to do so.^o 


Ind.—Proctor v. Proctor, 125 N.B.2d 
443, 125 Ind.App. 692—Wallace v. 
Wallace, 110 N.E.2d 514, 123 Ind. 
App. 454, rehearing denied 111 N. 

E. 2d 90, 123 Ind.App. 454. 

Ky.—Eaves v. Eaves, 286 S.W.2d 371. 

79.20 Iowa.—Simpson v. Simpson, 
74 N.W.2d 582, 247 Iowa 546. 

79.25 Ala.—Cronin v. Cronin, 16 So. 

2d 714, 245 Ala. 309. 

Ark.—Hill v. Rowles, 264 S.W.2d 638, 
223 Ark. 115. 

D.C.—Heckman v. Heckman, D.C., 83 

F. Supp. 687. 

Ill.—Pox V. Fox, 138 N,E.2d 547, 9 
I11.2d 509. 

Ind.—Wallace v. Wallace, 110 N.E.2d 
514, 123 Ind.App. 454, rehearing 
denied 111 N.B.2d 90. 123 Ind.App. 
454—Baker v. Baker, 108 N.E.2d 
70, 123 Ind.App. 152. 

Iowa.—Simpson v. Simpson, 74 NW. 
2d 582, 247 Iowa 546—Dunham v. 
Dunham, 56 N.W.2d 606, 244 Iowa 
214. 

Ky.—Bailey v. Bailey, 294 S.W.2d 942 
—Conlan v. Conlan, 203 S.W.2d 710 
—Sharp V. Sharp, 194 S.W.2d 835, 
302 Ky, 426. 

Mass.—O’Brien v. O'Brien, 91 N.E. 

2d 775, 325 Mass. 673. 

Mich.—Kennedy v. Kennedy, 5 N.W. 
2d 438, 302 Mich. 491, 143 A.L.R. 
617. 

Minn.—Gerard v. Gerard, 13 N.W.2d 
606, 216 Minn. 543. 

Neb.—Malone v. Malone, 80 N.W.2d 
294, 163 Neb. 517—Gibson v. Gib¬ 
son, 11 N.W.2d 760, 143 Neb. 882— 
Wetenkamp v. Wetenkamp, 299 N. 
W. 491, 140 Neb. 302. 

Ohio.—Gage v. Gage, 136 N.E.2d 56, 
165 Ohio St. 462. 

Okl.—Eisenreich v. Eisenreich, 323 
P.2d 723—Smith v. Smith, 275 P.2d 
997—Midyett v. Midyolt, 243 P.2d 
650, 206 Okl. 312—Herd v. Bilby, 
186 P.2d 833, 199 Okl. 437—Haynes 
V. Haynes, 126 P.2d 65, 190 Okl. 
596. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673—Alldredge 
V. Alldredge, 229 P.2d 681, 119 Utah 
504, 34 A.L.R.2d 305. 

Wash.—Patrick v, Patrick, 260 P.2d 
878, 43 Wash.2d 139—Memmer v. 
Memmer, 178 P.2d 720, 27 Wash.2d 
414. 

Wis.—Gordon v, Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

Wyo.—Ramsey v. Ramsey, 301 P.2d 
377, 76 Wyo. 188. 

Only class barred absolutely is 

adulterous wife. 

Fla.—Cowan v. Cowman, 2 So.2d 869, 


147 Fla. 473—Randolph v. Ran¬ 
dolph, 1 So.2d 480, 146 Fla. 491. 
Former rule 

(1) In Ohio, prior to amendment 
of statute with respect to allowance 
of alimony in 1951, an allowance of 
alimony was not authorized to a wife 
whose husband was granted a divorce 
for her fault or aggression. 

Ohio.—Bradbury v. Bradbury, App., 
118 N.E.2d 681—Miller v. Miller. 
•A.pp., 91 N.E.2d 804—Greene v. 

Greene, App., 87 N.E.2d 891—Jones 
V. Jones, App., 69 N.E.2d 69—Schiff 
V. Schiff, App., 48 N.E.2d 139— 
Pearson v. Pearson, App., 41 N.E. 
2d 725—^Lakewood Masonic Ben. 
Ass’n V. Jones, 36 N.E.2d 59, 68 
Ohio App. 109. 

(2) Formerly in Alabama some 
award of alimony in favor of a wife 
divorced for her misconduct and 
without a separate estate sufficient 
for her support was mandatory. 

Ala.—Higgins v. Higgins, 130 So. 677, 

222 Ala. 44—Neville v. Neville, 124 
So. 107, 220 Ala. 57—Robertson v. 
Robertson, 104 So. 27, 213 Ala. 114 
—Gibson v. Gibson, 83 So. 478, 203 
Ala. 466. 

80. Ala.—Thomas v. Thomas, 172 
So. 282, 233 Ala, 416—Lunsford v. 
Lunsford, 168 So. 188, 232 Ala. 368. 
Ariz.—McFadden v. McFadden, 196 
P. 452, 22 Ariz. 246. 

Ark.—Guier v, Guier, 139 S.W.2d 694, 
200 Ark. 552—Ray v. Ray, 93 S.W. 
2d 665, 192 Ark. 660—Conner v. 
Conner, 91 S.W,2d 260, 192 Ark. 289 
—Boniface v. Boniface, 17 S.W.2d 
897, 179 Ark. 738—Clyburn v. Cly- 
burn, 299 S.W. 38, 175 Ark. 330— 
O’Bryan v. O’Bryan, 252 S.W. 577, 
158 Ark. 643—Shelpman v. Shelp- 
man, 239 S.W. 728, 183 Ark. 110. 
Cal.—Morrow v. Morrow, 105 P.2d 
129, 40 C.A.2d 474, Nevada law. 
D.C.—Quarles v. Quarles, 179 P.2d 
57, 86 U.S.App.D.C. 41. 

Ill.—Fox V. Fox, 138 NE.2d 547, 9 
I11.2d 609—Adler v. Adler, 26 N.E. 
2d 504, 373 Ill. 361, certiorari de¬ 
nied 61 S.Ct. 29, 311 U.S. 670, 85 
L.Ed. 430—Boy Ian v. Boy Ian, 182 
N.E. 614, 349 Ill. 471—Rybakowicz 
V. Rybakowicz, 125 N.E. 370, 290 
Ill. 650. 

Schneider v. Schneider, 4 N.E.2d 
123, 286 IlLApp. 675. 

Ind.—Cornwell v. Cornwell, App., 29 
N.E.2d 317, 108 Ind.App. 350—Hart 
V. Hart, 168 N.E. 492, 90 Ind.App. 
220 . 

Iowa.—Corpus Juris Secundum (luot- 
ed in Dunham v. Dunham, 56 N.W. 
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2d 606, 608, 244 Iowa 214—Keller 
v. Keller, 31 N.W.2d 343, 239 Iowa 
687—Blain v. Blain, 205 N.W. 785, 
200 Iowa 910—Mitchell v. Mitchell, 
185 N.W. 62, 193 Iowa 153. 

Ky.—Scalf v. Scalf, 312 S.W.2d 467 
—Snider v. Snider, 302 S.W.2d 621 
—Sharp V. Sharp, 194 S.W.2d 835, 
302 Ky. 426—Luke v. Luke, 125 S. 
W.2d 251, 276 Ky. 683—Partin v. 
Partin, 110 S.W.2d 298, 270 Ky. 596 
—^Burton v. Burton, 211 S.W. 869, 
184 Ky. 268. 

Mich.—^Kennedy v. Kennedy, 5 N.W. 
2d 438, 302 Mich. 491. 143 A.L.R. 
617—Streicher v. Streicher, 168 N. 
W. 409, 202 Mich. 588. 

Minn.—Brodsky v. Brodsky. 215 N. 
W. 181, 172 Minn. 250—Cairns v. 
Lewis, 210 N.W. 885, 169 Minn. 
166—Webber v. Webber, 196 N.W. 
646, 157 Minn. 422. 

Miss.—Carraway v. Carraway, 56 So. 

2d 41, 212 Miss. 857. 

Mo.—McDougal v. McDougal, App., 
279 S.W.2d 731, stating Arkansas 
rule. 

Neb.—Gibson v. Gibson, 11 N.W.2d 
760, 143 Neb. 882—Phillips v. Phil¬ 
lips, 281 N.W. 22, 135 Neb. 313— 
Moravec v. Moravec, 244 N.W. 639, 
123 Neb. 830—White v. White, 201 
N.W. 662, 112 Neb. 850. 

N.H.—Salta v. Salta, 116 A. 438, 80 
N.H. 218. 

N.D.—Hayhurst v. Hayhurst, 256 N. 
W. 413, 65 N.D. 25. 

Ohio.—Gage v. Gage, 136 N.B.2d 56, 
165 Ohio St. 462. 

Okl.—Flaxman v. Flaxman, 57 P.2d 
819, 177 Okl. 28. 

Utah.—^Alldredge v. Alldredge, 229 P. 
2d 681, 119 Utah 504. 34 A.L.R.2d 
305—Corpus Juris cited in Schu¬ 
ster V. Schuster, 53 P.2d 428, 431, 
88 Utah 257. 

Wash.—^Warning v. Warning, 105 P. 
2d 715. 5 Wash.2d 398—Theis v. 
Theis, 84 P.2d 369, 196 Wash. 667— 
Lehrman v. Lehrman, 49 P.2d 41, 
183 Wash. 649—Nerland v. Nerland, 
23 P.2d 24, 173 Wash. 311. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332—Gray v. Gray, 
287 N.W. 708, 232 Wis. 400. 

19 C.J. p 244 note 79, p 245 note 84. 
Right to award wife alimony where 
both parties obtain a divorce see 
infra § 229 (4). 

Rule administered sanely 

Rule that alimony may be award¬ 
ed to wife, even though husband ob¬ 
tains divorce, should be administered 
sanely and with due regard to facts 
of each case. 



§ 229(3) DIVORCE 

Thus, the wife may be awarded alimony where 
she was not entirely at fault, 80.5 or was not wholly 
at fault or guilty of any moral delinquency, 80.10 
where the parties were equally at fault, 80.15 where 
the husband was partially at fault and the wife is 
unable to earn a living, 80.20 where she is without 
means of support and was less at fault, 80.25 or 
where she is unable to support and maintain her¬ 
self, 80.30 and especially may this be done where 
the husband materially contributes to his wife’s 
desertion or other misconduct.8l The view has been 
taken that alimony may be awarded a wife whose 
husband is granted a divorce on the ground of cruel 
and inhuman treatment by the wife,8i*5 and that a 
denial of alimony is improper where the husband is 
granted a divorce on the ground of cruelty, is 
financially able to pay, and the necessity of the wife 
is clearly apparent.8i-io 

Circumstances affecting the awarding of alimony 
generally are considered infra in § 233. 

Divorce from insane zvife. In the absence of 
statutory authorization, a husband who obtains a 
divorce from an insane wife may not be awarded 
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alimony from her.8l.i5 Under statutes providing 
therefor, however, an insane wife whose husband is 
granted a divorce from her may be awarded ali- 
mony,8i*20 regardless of the wife’s estate or finan¬ 
cial status ;81-25 but there is no imperative duty or 
absolute obligation that she be awarded alimony.8i.3o 

b. Misconduct Precluding Alimony 

The misconduct of a wife whose husband is granted 
a divorce may be so gross, as where she has been guilty 
of moral delinquency, such as adultery, as to require or 
Justify the denial of alimony to her. 

The wife’s misconduct may be so gross as to re¬ 
quire or justify the application of the general rule 
rather than the exception and the refusal of ali¬ 
mony,82 especially where the wife had not brought 
any property to the husband88 or helped to accumu¬ 
late any of his estate-S*! The wife will not be grant¬ 
ed alimony where the husband is granted a di¬ 
vorce and the fault is entirely that of the wife.84.5 
Alimony has been refused where the wife has will¬ 
fully or voluntarily abandoned or deserted her hus¬ 
band without justification,85 although it has also 
been held that a decree of divorce on the ground of 


Iowa.—Simpson v. Simpson, 74 N.W. 

2d 582, 247 Iowa 546. 

Contribution of wife to Iiusband’s 
property 

(1) The fact that the wife con¬ 
tributed to the accumulation of Iho 
husband’s property may move the 
court to award alimony. 

Mich.—Dragish v. Dragish, 217 N.W. 
769, 241 Mich. 663. 

(2) Pact, however, that she did 
not do so does not prevent an award. 
Wis.—Salinko v. Salinko, 188 N.W. 

606, 177 Wts. 475. 

80.5 Iowa.—^Keller v. Keller, 31 N. 

W.2d 343, 230 Iowa 687. 

Ky,—Toomey v. Toomey, 237 S.W.2d 
533. 

80.10 Ky.—Gallup v. Gallup, 312 S. 
W.2d 889—Snider v. Snider, 302 S. 
W.2d 621—Hundley v. Hundley, 291 
S.W.2d 544—Eaves v. Eaves, 286 S. 
W.2d 371—Waits v. Waits, 277 S. 
W.2d 5—Coleman v. Coleman, 269 
S.W.2d 730—Muth v. Muth, 236 S. 
W.2d 469, 314 Ky. 531—Sharp v. 
Sharp, 194 S.W.2d 835, 302 Ky. 426. 

80.15 Ky.—Williams v. Williams, 
244 S.W.2d 166. 

80.20 Miss.—Carraway v. Carraway, 
66 So.2d 41, 212 Miss. 857. 

80.25 Ky.—Scalf v. Scalf, 312 S.W. 
2d 467. 

80.30 Mich.—Kennedy v. Kennedy, 5 
N.W.2d 438, 302 Mich. 491, 143 A.L. 
R. 617. 

81. Ky.—Sharp v. Sharp, 194 S.W.2d 


I 835, 302 Ky. 426—Baker v. Baker, 
113 S,W.2d 16, 271 Ky. 735. 

10 C.J. p 245 note 86. 

Husband’s determination of place of 
domicile 

Where only conduct on part of 
husband which contributed to sep¬ 
aration was his insistence that mari¬ 
tal domicile be in state, it was not 
such as entitled wife to alimony, 
liy.—Gallup V. Gallup, 312 S.W.2d 
889. 

81.5 Ga,—Corr v. Corr, 100 S.E.2d 
922, 213 Ga. 099—Pried v. Pried, 84 
S.E.2d 576, 211 Ga. 149. 

Iowa.—Keller v, Keller, 31 N.W.2d 
343, 239 Iowa 687. 

Ky.—Coleman v. Coleman, 269 S.W. 
2d 730. 

Utah.—Alldredge v. Alldredge, 229 P. 
2d 681, 119 Utah 504, 34 A.UR.2d 
305. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

81.10 Pla.—Brunner v. Hrunnor, 32 
So.2d 736, 159 Pla. 762, rehearing: 
denied, 36 So.2d 827, 160 Pla. 860. 

81-15 Tenn.—Clouse v. Clouse, 207 S. 
W,2d 576, 185 Tenn. 66. 

81.20 Md.—Dodrer v. Dodrer, 37 A. 

2d 919, 183 Md, 418, 

Pa.—Hedderlck v. Hedderick, 63 A.2d 
373, 163 Pa.Super. 564. 

Hedderick v. Hedderick, 29 Erie 
Co. 156, 60 York Leg.Rec. 95, 57 
Pa.Dlst. & Co. 486. 

Lesoine v. Lesoine, Com.Pl., 19 
Monroe h.R. 93. 
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Bond for faithful performance may 

be required. 

Pa.—Hedderick v. Hedderick, 32 Erie 
Co. 118, amrmed 63 A.2d 373, 163 
l'*a.Supor. 664. 

81.25 Pa.—Hedderick v. Hedderick, 
63 A.2d 373, 163 Pa.Super. 564. 
81.30 I’a. —Hedderick v. Hedderick, 
supra. 

82. Ind.—Proctor v. Proctor, 125 N. 
K.2d 443, 125 Ind.App. 692. 

Ky,—Wooton v. Wooton, 141 S.W.2d 
not, 2S3 Ky. 422. 

Mich.—Vagiakos v. Vagiakos, 219 N. 

\V. 615, 243 Mich. 1. 

N.D.—Anderson v. Anderson, 68 N.W. 
2d 849. 

19 C.J. p 246 note 87. 

Reason for rule 

“It doe.s not result that alimony 
niu.st bti given the wife in all cases, 
l)Ut only in those cases where, from 
all the circumstances, it would be 
t‘quliable to do so.“ 

III.—Dftcnis V. Deenis, 79 Ill. 74, 78. 

83. Iowa.—Pivecoat v. Pivecoat, 32 
Towa 198, 

N.D.—Anderson v. Anderson, 68 N.W. 
2d 840. 

84. Pla,—^LiOngino v. Longino, 67 So. 
2d 208. 

Neb.—Isaacs v. Isaacs, 99 N.W. 268, 
71 Neb. 637. 

84.5 Ky.—^Rutledge v. Rutledge, 310 
S.W.2d 276—Toomey v. Toomey, 
237 S.W.2d 633—Baker v. Baker, 
194 S.W.2d 826, 302 Ky. 396. 

86. Ala.—Couch V. Couch, 22 So.2d 
699, 247 Ala. 70. 
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voluntary abandonment should not be deemed a 
forfeiture of a right to permanent alimony.S5.5 

Moral delinquency; adultery, A wife has been 
refused alimony where she has been guilty of moral 
delinquency,s6 or where she has left her husband to 
live in criminal relations with another.^? Under a 
statute expressly so providing, alimony cannot be 
awarded to an adulterous wife,88 and even in the 
absence of such a statute it will generally be de¬ 
nied her,89 although it has been held that adultery 
on the part of the wife is not an absolute bar to 
the awarding of alimony,^® and that it may be 
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awarded to her where her industry has aided in 
accumulating the property possessed by the hus¬ 
band,^! or where she would be left wholly desti- 

tute.^2 

c. Express Statutory Prohibition 

Where prohibited by statute, alimony may not be 
awarded a wife whose husband was granted a divorce for 
her misconduct or aggression. 

Under some statutes, some expressly so providing, 
it is held that the court is without power to award 
alimony to a wife whose husband is granted a di¬ 
vorce for her misconduct or aggression,93 and in so 


Cal.—Brooks V. Brooks, 127 P.2d 298, 
63 C.A.2d 93. 

Ga.—Corr v. Corr, 100 S.E.2d 922, 
213 Ga. 699—Knight v. Knight, 70 
S.E.2d 770, 209 Ga. 131—^Hyndman 

V. Hyndman, 69 S.E.2d 859, 208 
Ga. 797—Crute v. Crute, 69 S.E.2d 
255, 208 Ga. 724—Rogers v. Rogers, 
43 S.E.2d 152, 202 Ga. 329--Hud- 
son V. Hudson, 5 S.E.2d 912, 189 
Ga. 410, overruling Davis v. Davis, 
68 S.E. 594, 134 Ga. 804, 30 L.R.A., 
N.S., 73, 20 Ann.Cas. 20. 

Ky.—Owens v. Owens, 182 S.W.2d 
785, 298 Ky. 291—Robb v. Robb, 137 
S,W.2d 385, 281 Ky. 729—Evans v. 
Evans, 56 S.W.2d 547, 247 Ky. 1. 
Mich.—^Ferguson v. Ferguson, 17 N. 

W. 2d 777, 310 Mich. 630. 

Minn.—Gerard v. Gerard, 13 ‘N'.W.Sd 
606, 216 Minn, 643. 

Va.—DufC V. DufC, 134 S.E. (H»5. 145 
Va. 526. 

19 C.J. p 245 note 00. 

Sabseq[U6]].t good conduct 
If the wife’s subsequent conduct 
has been without reproach she may 
be awarded alimony, notwithstanding 
she deserted her husband without 
good cause. 

Iowa.—Dupont v. Dupont, 10 Iowa 
112, 74 Am.D. 378. 

Desertion after Insanity 

Where the wife deserts the hus¬ 
band after she has become insane 
reasonable alimony should be al¬ 
lowed, although the husband is 
granted a divorce on the ground of 
her impotency. 

Ohio.—^Knestrick v. Knestrick, 20 
Ohio Cir.Ct.,N.S., 670, 34 Ohio Cir. 
Ct. 196. 

85.5 Ala.—Cronin v. Cronin, 16 So.2d 
714, 246 Ala. 309. 

86. Ky.—Wilcox V. Wilcox, 287 S. 
W.2d 622—I>artin v. Partin, 110 S. 
W.2d 298, 270 Ky. 696, 

N.D.—^Anderson v. Anderson, 68 N.W. 
2d 849. 

87. Ind.—Spaulding v. Spaulding, 32 
K.E. 224, 133 Ind. 122, 36 Am.S.R. 
634. 


N.D.—Corpus Juris Secundum cited 
in Anderson v. Anderson, 68 N.W.2d 
849. 851. 

19 C.J. p 246 note 95. 

88. Fla.—Eakin v. Eakin, 99 So.2d 
854—Cowan v. Cowan, 2 So.2d 869, 
147 Fla. 473—^Randolph v. Ran¬ 
dolph, 1 So.2d 480, 146 Fla. 491— 
Malby v. Malby, 195 So. 601, 142 
Fla. 656—Baker v. Baker, 114 So. 
661, 94 Fla. 1001. 

Neb.—Baker v. Baker, 89 N.W.2d 35, 
166 Neb. 306—Yost v. Yost, 72 N. 
W.2d 689, 161 Neb. 164—Meredith 
v. Meredith. 29 N.W.2d 643, 148 
Neb. 845—Phillips v. Phillips, 281 
N.W. 22, 135 Neb. 313. 

Wis,—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400—Salinko v. Salinko, 
188 N.W. 606, 177 Wis. 475. 

19 C.J, p 246 note 96. 

89- Ga.—Knight v. Knight, 70 S.E. 

2d 770, 209 Ga. 131. 

Iowa.—Mitchell v. Mitchell, 185 N.W. 
62, 193 Iowa 153. 

Ky.—^Davis v. Davis, 275 S.W. 26, 
210 Ky. 89—Hehr v. Hehr, 263 S. 
W. 33, 203 Ky. 727. 

Miss.—Winfield v. Winfield, 35 So.2d 

443, 203 Miss. 391—Hulett v. Hu- 
lett, 119 So. 581, 152 Miss. 476. 

N.D.—^Anderson v. Anderson, 68 N.W. 
2d 851, 

19 C.J. p 246 note 94. 

Committed during insanity 
An act which would otherwise be 
adultery, committed while insane, 
does not preclude the allowance of 
permanent alimony. 

Ala,—^Wray v. Wray, 33 Ala. 187— 
Mims V. Mims, 33 Ala. 98. 

90. N.H.—Cross v. Cross, 63 N.H. 

444. 

Adultery not a bar to award of ali¬ 
mony to wife where divorce grant¬ 
ed to both parties see infra § 229 
(4). 

91. Ind.—Fites v. Fites, 112 N.E. 39, 
62 Ind.App. 396. 

92. Ohio.—^Dailey v. Dailey, 1 

Wright 514. 

19 C.J. p. 246 note 98. 

93- Cal.—^Bennett v, Bennett, 25 P.2d 
426, 219 C. 153. 
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McLaughlin v. McLaughlin, App., 
323 P.2d 820—Goldberg v. Gold¬ 
berg, 301 P.2d 5, 144 C.A.2d 402— 
McLaughlin v. McLaughlin, 296 P. 
2d 878, 141 C.A.2d 494—Brooks v. 
Brooks. 127 P.2d 298, 53 C.A.2d 93— 
Remondino v. Remondino, 106 P.2d 
437, 41 C.A.2d 208—^Morrow v. Mor¬ 
row, 105 P.2d 129, 40 C.A.2d 474— 
Harwell v. Harwell. 78 P.2d 1167, 
26 C.A.2d 143—Schluter v. Schluter, 
20 P.2d 723, 130 C.A. 780—Johnson 
V. Johnson, 285 P. 902, 104 C.A. 283 
—^IklcKannay v. McKannay, 230 P. 
214, 68 C.A. 701—^Parker v. Parker, 
203 P. 420, 55 C.A. 458. 

Fla.—^Phinney v. Phinney, 82 So. 357, 
77 Fla. 850. 

Me.—Stratton v. Stratton, 77 Me. 373, 
52 Am.R. 779. 

Mont.—Grush v. Grush, 3 P.2d 402, 
90 Mont. 381—^Albrecht v. Albrecht, 
269 P. 158, 83 Mont. 37—^Damm v. 
Damm, 266 P. 410, 82 Mont. 239. 
Or.-Gibson v. Gibson, 237 P.2d 498, 
193 Or. 139—Garner v. Garner, 189 
P.2d 397, 182 Or. 549. 

Tenn.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

Purpose of statute 

Statute providing that if husband 
obtains a divorce for misconduct of 
wife, wife is not entitled to alimony 
manifests intent to meet holdings 
that, under the common law, wife 
may in some cases be entitled to ali¬ 
mony, notwithstanding husband is 
granted a divorce for misconduct of 
the wife. 

Tenn.—^Barber v. Barber, 192 S.W.2d 
79, 28 Tenn.App. 559. 

lu absence of consent 

Husband cannot be compelled with¬ 
out his consent to provide alimony or 
support for a wife against whom he 
has obtained a divorce for her fault. 
Me.—Wilson v. Wilson, 36 A.2d 774, 
140 Me. 250—^Luques v. Luques, 143 
A. 263, 127 Me. 356. 

Husband in fault 

Where divorce is granted husband 
who is the party in fault, the wife 
may be awarded alimony. 

Or.—Grifiith v. Grififtth, 22 P.2d 323, 
143 Or. 276. 
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far as the judgment or decree of the court purports 
to award alimony to the defendant wife it is void.®^*^ 
The consent of the parties has been held ineffectual 
to give the court the requisite power.94 Under some 
of these statutes, however, certain exceptions have 
been recognized,^® as where the wife establishes a 
claim to equitable or other rights in jointly accumu¬ 
lated property,96 or where the parties agree and 
consent to alimony,^^-® or have entered into a con¬ 
tract of property settlement providing for mainte- 
nance.97 


d. Divorce Based on Separation or Living Apart 

Alimony may be granted the wife where the divorce 
was granted to the husband soieiy on the ground of sepa¬ 
ration or iiving apart for a specified period of time. 

A wife may be entitled to alimony where the di¬ 
vorce is granted the husband under a statute en¬ 
titling either party to a divorce when they have lived 
apart for a specified number of years,^8 or have 
voluntarily lived separate and apart for a specified 
number of years,^8.5 or where the separation is not 
due to fault on the part of the wife,^9 or where there 


In Kansas 

(1) It has been stated that: 

“Where a divorce is granted by rea¬ 
son of the fault or aggression of the 
wife, the court . . . must grant 

her as alimony such share of her 
husband’s property which to the 
court may appear just and reason¬ 
able.” 

Kan.—^Metcalf v. Metcalf, 296 P. 353, 
132 Kan. 535. 

(2) The terms “alimony” and “di¬ 
vision of property” have, however, 
been used interchangeably at times, 
and in some instances this has led to 
confusion, and in the statement in 
the preceding case there is a misuse 
of the term “alimony.” 

Kan.—Hendricks v. Hendricks, 12 P. 
2d 804, 136 Kan. 69. 

(3) Under the statute, permanent 
alimony may not be awarded to the 
wife where the divorce is granted by 
reason of her fault or aggression. 
Kan.—Hayn v. Hayn, 175 P.2d 127, 

162 Kan. 189—Hoffman v. Hoffman, 
135 P.2d 887, 156 Kan. 647—Petty 
V. Petty, 76 P.2d 850, 147 Kan. 342 
—Hendricks v. Hendricks, 12 P.2d 
804, 136 Kan. 69. 

93.5 Cal.—McLaughlin v. McLaugh¬ 
lin, 296 P.2d 878, 141 C.A,2d 494— 
Brooks V. Brooks, 127 P.2d 298, 53 
C.A.2d 93. 

Or.—Garner v. Garner, 189 P.2d 397, 
182 Or. 549. 

Tonn.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

94. Cal.—Marrs v. Superior Court 
in and for Los Angel€*s County, 30 
P.2d 1030, 137 C.A. 579—Ex parte 
McKenna. 2 r.2d 429, 116 C.A. 232. 

Hawaii.—^Andrews v. Whitney, 21 
Hawaii 264. 

Mont.—Grush v. Crush, 3 P.2d 402, 
90 Mont. 381. 

Or.—Gibson v. Gibson. 237 P.2d 498, 
193 Or. 139, overruling Grifllth v. 
Grimth, 22 P.2d 323, 143 Or. 276— 
Garner v. Garner, 189 P.2d 397, 182 
Or. 549. 

R. I.—Prosser v. Pro-sser, 150 A. 754, 
51 R.I. 58. 

S. D.—Bernard v. Bernard, 54 K.W. 
2d 351, 74 S.D. 449. 

95. Fla.-Gill v. Gill, 145 So. 758, 
107 Fla. 588. 


Wife permanently injured by hus¬ 
band 

Court should, as condition preced¬ 
ent to granting husband divorce, re¬ 
quire husband, in case of necessity, 
to pay equivalent of alimony, where 
during coverture husband unjusti¬ 
fiably inflicted on wife permanent and 
substantial injuries. 

Fla.—Gill V. Gill, supra. 

96. Fla.—Nolen v. Nolen, 163 So. 
401, 121 Fla. 130—Carlton v. Carl¬ 
ton, 83 So. 87, 78 Fla. 252. 

96.5 Me.—Wilson v. Wilson, 36 A.2d 
774, 140 Me. 250—Stratton v. 

Stratton, 77 Me. 373, 62 Am.R. 779. 

97. Cal.—Bennett v. Bennett, 26 1\ 
2d 426, 219 C. 153. 

Remondlno v. Remondino, IOC P. 
2d 437, 41 C.A.2d 208—Morrow v. 
Morrow, 105 P.2d 129, 40 C.A.2d 
474—Harper v. Carpenter, 67 P.2d 
762, 24 C.A.2d 761—Marrs v. Supe¬ 
rior Court in and for Los Ang(*h*s 
County, 30 P.2d 1030, 137 C.A. 579 
—Johnson v. Superior Court in and 
for Fresno County, 17 P.2(l 1055, 
128 C.A. 584—Johmson v. Johnson, 
285 P. 902, 104 C.A. 283. 

Kan.—^McKinn(‘y v. McKinney, 103 
P.2d 793, 152 Kan, 372—Petty v. 
Petty, 76 F.2d 850, 147 Kan. 342. 
Effect of agreements on awarding 
of alimony generally see infra § 
234. 

Contract not providing for support 
Cal.—Gaudio v. Gaudio, 32 I\2d 156, 
138 C,A. 289. 

98. Ky.—Waits v. Waits, 277 S.W. 
2d 5—Coleman v. Coleman, 269 S.W. 
2d 730—Cotton v. Cotton, 209 S.W. 
2d 474, 306 Ky. 826—Sandlin v. 
Sandlin. 158 S.W.2d 635, 289 Ky. 
290—W'ooton v. Wooton, 141 S.W.2d 
561, 283 Ky. 422—New.some v. New- 
.some, 25 S.W. 878, 95 Ky. 383, 15 
Ky.L. 801. 

La.—Jones v. Jones, 93 So.2d 917, 232 
La. 102—Olivier V. Abunza, 76 So.2d 
528, 226 La. 456—Davieaon v. 

Trapp, 66 So.2d 804, 223 La. 776— 
Creel v. Creel, 49 So.2d 617, 218 La. 
382—Felger v. Doty, 46 So.2d 300, 
217 La. 3G5. 

N.J.—Corpus Juris Secundum cited 
in ls.serman v. Lsserman, 42 A.2d 
G42, 644, 23 N.J.Misc. 174, rever.sed 
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on other grounds 46 A.2d 799, 138 
N.J.Eq. 140. 

Wis.—Salinko v. Salinko, 188 N.W 
606, 177 Wis. 475. 

19 C.J. p 246 note 3. 

SufiBlcient Independent means 
Wife, admitting unwillingness to 
accept support money after separa¬ 
tion, she having enough property of 
her own for that purpose, was held 
not entitled to alimony. 

Ky.—Best v. Best, 291 S.W. 1032, 
218 Ky. 648. 

98.5 Md.—Hughes v. Hughes. 140 A. 
2d 649, 216 Md. 374—Foote v. Foote, 
57 A.2d 804, 190 Md. 171. 

99. Ky.—Ratliff v. Ratliff, 227 S.W. 
2d 989. 312 Ky. 450—Johnson v. 
Johnson, 209 S.W. 385, 183 Ky. 421 
— Ih'own V. Brown, 189 S.W. 921, 
172 Ky. 764. 

La.—Reich v. Grieff, 38 So.2d 381, 214. 
La. 673—Blank v. Barrileaux, 26 
So.2d 473, 210 La. 11C—Martin v. 
Martin, 186 So. 94, 191 La, 761. 
Fault required 

(1) Ml.sconduct of a serious nature. 
La.—Creel v. Creel, 49 So.2d 617, 218 

La. 382. 

(2) Conduct or substantial acts of 
<M)mmi.s.si()n or omi.ssion on the part 
of th(‘ wife, violative of her marital 
duties and n^sponsibilities, which 
eonstitule a contributing or proxi¬ 
mate ea,us«* of the separation and con¬ 
tinuous living apart. 

La.—Davieson v. Trapp, 66 So.2d 804, 
223 I.a. 776—BndYeilh v. Breffeilh, 
60 So.2d 457, 221 La. 843—Felger 
V. Doty, 46 So.2d 300, 217 La. 365. 
Gambling 

Action of wife in frequenting gam¬ 
bling house.s, on some occasions ac¬ 
companied by h(‘r husband, was not 
sullleient to d<‘prive her of right to. 
alimony. 

La.—()Iivi(*r v. Abunza, 76 So.2d 528, 
226 La. 456. 

Fault where wife left husband 

(1) Where wife in violation of her 
marital duty left matrimonial domi¬ 
cil wife (jould not claim to have 
be<ui from fault and entitled to 
permaiumt alimony, unle.ss she could 
establi.sh that husband’s treatment 
(»f her rend4*red her living with, 
him unbearable. 
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is no showing of the cause of the separation,^^*^ 
and she is in necessitous circumstances.^^.io xhe 
right of the husband to a divorce under such a stat¬ 
ute does not relieve him of his obligation to support 
his wife,9®-i5 and she may show the circumstances 
attendant on the separation which entitle her to ali¬ 
mony.^ 

Under a statute so providing, alimony may be al¬ 
lowed on awarding an absolute divorce on the 
ground of the lapse of a stated period after a decree 
of separation without a reconciliation having been 
effected and where the wife obtains a judgment 
of separation and thereafter the husband obtains a 
final divorce under such statute, a statutory re¬ 
quirement that the wife must show that she has 
not been at fault in order to obtain alimony where 
a divorce is granted the husband on the ground that 
they have been living separate and apart for a 
specified period of time is not applicable.^-5 

e. Divorce Improperly Granted 

In a proper case, alimony may be granted to a wife 
where the divorce was improperly granted the husband. 

Where a divorce is improperly granted to the 
husband, her fault not having been established and 
the appellate court is without power to reverse the 
decree in this respect, the wife may be awarded ali- 
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mony2 if she has no property of her own,^ and this 
is true where the wife should have been granted the 
decree,3-5 or even though she has not proved her¬ 
self entitled to a divorce.^ A wife who was not en¬ 
tirely at fault and whose husband was mistakenly 
granted an absolute divorce instead of a divorce 
from bed and board may be awarded alimony,‘^•5 or 
be entitled to an allowance for maintenance.'^*The 
mere fact, however, that the granting of a divorce 
to the husband was improper does not prove that the 
wife, whose petition for divorce was denied, should 
be granted alimony.^ 

§ 229(4). - Divorce Granted Both Par¬ 

ties 

It has been held proper to award alimony in a case 
in which a divorce is granted to both parties. 

It has been held proper to award a wife alimony 
in a case in which a divorce is granted to both par- 
ties,5-50 as where the husband was the party more 
at fault.5-55 In the absence of statute providing 
otherwise, the fact that the wife was guilty of adul¬ 
tery will not necessarily preclude an award of ali¬ 
mony to her in such case.^*^® Under some statutes, 
alimony may be awarded to either party where a 
divorce is granted to both.^-^^ 


La.—Richards v. Garth, 65 So.2d 109, 
223 La. 117. 

(2) Where reasonable ground for 
wife’s departure from homo provid¬ 
ed for her by her husband was not 
shown, she was not entitled to ali¬ 
mony on granting husband a divorce 
on ground that parties had lived 
apart without cohabitation for five 
years. 

Ky.—Sallee v. Sallee, 183 S.W.2d 940, 
298 Ky. G77. 

Where husband is hot the “in¬ 
jured party,” the wife may be award¬ 
ed alimony. 

Ark.—Jones v. Jones, 137 S.W.2d 238, 
199 Ark. 1000. 

Separation held not fault of wife 

(1) Generally. 

La.—^Jones v. Jones, 9 So.2d 227, 200 
La. 911. 

(2) Where caused by husband’s 
acts in deserting wife for another 
woman. 

La.—Scott V. Scott, 2 So.2d 193, 197 
La. 726. 

Separation held fault of wife 

La.—Davis v. Watts, 23 So.2d 97, 208 
La. 290. 

99.5 Ky.—Cotton v. Cotton, 209 S.W. 
2d 474, 306 Ky. 826. 

99.10 La.—Creel v. Creel, 49 So. 2d 
617, 218 La. 382—Reich v. Grieff, 38 
So.2d 381, 214 La. 673. 


99.15 Ky,—Sandlin v. Sandlin, 158 S. 

W.2d 635, 289 Ky. 290, 

99.20 Ky.—Sandlin v. Sandlin, su¬ 
pra. 

1. La.—Bernard v. Gonzales, 128 
So. 281, 170 La. 473. 

Party granted divorce immaterial 
Question whether divorce should 
have been granted wife instead of to 
husband is immaterial in as much as 
statute protects wife in her right to 
recover alimony. 

La.—August V, Blache, 9 So.2d 402, 
200 La. 1029. 

1.5 La.—^August V. Blache, supra. 

2. Ky.—Baker v. Baker, 194 S.W,2d 
825, 302 Ky. 396—^Rigsby v. Rigsby, 
97 S.W.2d 835, 266 Ky. 291—Glenn 
V. Glenn. 74 S.W.2d 472, 255 Ky. 
422—Christie v. Christie, 71 S.W. 
2d 451, 254 Ky. 213—Autry v. Au¬ 
try, 36 S.W.2d 15, 237 Ky. 608—Ri¬ 
ley V. Riley, 25 S.W.2d 59, 233 Ky. 
134—Lewis v. Lewis, 4 S.W.2d 1106, 
224 Ky. 18—Creekmur v. Creekmur, 
291 S.W. 1015, 218 Ky. 672. 

19 C.J. p 245 note 82. 

3. Ky.—Miller v. Miller, 17 S.W.2d 
412, 229 Ky. 436. 

3.5 Ky.—Scalf v. Scalf, 312 S.W.2d 
467. 

4. Ky.—Luke v. Luke, 125 S.W.2d 
261, 276 Ky. 683—^Teager v. Yeager, 
247 S.W. 5, 197 Ky. 353. 
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4.5 Ky.—Toomey v. Toomey, 237 S. 
W.2d 533—Clay v. Clay, 191 S.W.2d 
819, 301 Ky. 547. 

4.10 Ky.—^Damron v. Damron, 192 S. 
W.2d 473, 301 Ky. 649. 

5. Ky.—^Napier v. Napier, 250 S.W. 
87, 198 Ky. 805. 

5.50 Ky.—Howard v. Howard, 291 S. 
W.2d 828—Brandenburg v. Brand¬ 
enburg, 67 S.W.2d 27, 252 Ky. 338. 

BefusaJ. of alimony held improper 
Refusal to grant alimony to wife, 
who was granted divorce for cruel 
and inhuman treatment by husband, 
who was also granted divorce for 
abandonment by wife, held error. 

Ky.—^Brandenburg v. Brandenburg, 
supra. 

5.55 Ky.—Shofner v. Shofner, 222 S. 
W.2d 933, 310 Ky. 869. 

5.60 Cal.—Mueller v. Mueller, 282 P. 
2d 869, 44 C.2d 527. 

5.65 Cal.—Gilmore v. Gilmore, 287 
P.2d 769, 45 C.2d 142—Mueller v. 
Mueller, 282 P.2d 869, 44 C.2d 527— 
De Burgh v. De Burgh, 250 P.2d 
598, 39 C.2d 858. 

Diamond v. Diamond, 308 P.2d 
909, 149 C.A,2d 788—O’Neill v. 

O’Neill, 305 P.2d 1003, 147 C.A.2d 
596. 

Okl.—Smith v. Smith, 275 P.2d 997. 
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§ 229(5). - Divorce Refused 

Under some statutes alimony may not be granted 
without a divorce, and, as a general rule, a wife whose 
application for divorce is denied will not be awarded 
alimony; but if a statute so provides, she may be award¬ 
ed alimony where she is not granted a divorce, provided, 
in some instances, she establishes the existence of 
grounds for divorce, separation, or separate maintenance. 
Where the application of the husband or of both parties 
Is denied, alimony may be awarded in proper cases. 

Under some statutes and practice, permanent ali¬ 
mony is inconsistent with the continued relation of 
the marriage status,5-80 and may not be granted 
without a divorce.5-85 Under others, however, ali¬ 
mony or support and maintenance may be allowed 
in an action for a divorce without a divorce being 
granted, or although a divorce is denied and 
under some statutes under which alimony may not 
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be granted without a divorce, maintenance is distin¬ 
guished from alimony, and maintenance, it has been 
held, may be granted without a divorce.5-95 
has been held that where both parties pray for a 
divorce and neither succeeds, alimony or support 
and maintenance may be awarded.^ Where the 
circumstances do not warrant it, alimony will be 
denied.*^ 

Divorce refused wife. In a wife's suit for di¬ 
vorce, the allowance of permanent alimony has been 
held an incident of the main relief sought;8 and 
hence, as a general rule, alimony will be allowed 
only when the decree is in her favor,^ and will not 
be allowed where the divorce suit fails because of 
petitioner's failure to state a cause of action,9*5 or 
where her application for a divorce is denied.^® 


5.80 Ala.—^Ex parte Tucker, 48 So.2d 
24, 254 Ala. 222—Searcy v. Searcy, 
5 So.2d 97, 242 Ala. 129. 

5.85 Ala.—^Ex parte Tucker, 48 So. 
2d 24, 254 Ala. 222—Penn v. Penn, 
19 So.2d 353, 246 Ala. 104—Searcy 
V. Searcy, 6 So.2d 97, 242 Ala. 129 
—Norrell v. Norrell, 1 So.2d 654, 
241 Ala. 170. 

Ill.—Oilman v. Oilman, 71 N.E.Sd 
50, 396 Ill. 176. 

Dissolution of marriasre essential 
Or.—^Rodda v. Rodda, 200 P.2d 616, 
185 Or. 140, certiorari denied 69 S. 
Ct. 1504, 337 U.S. 946, 93 L.Ed. 
1749. 

Grounds sufficient to support divorce 

Permanent alimony should not be 
awarded unless plaintiff shows suffi¬ 
cient grounds to support a divorce 
a mensa et thoro or a vinculo matri¬ 
monii. 

Md.—^Ashman v. Ashman, 72 A. 2d 250, 
194 Md. 565. 

Recrimination 

Where circumstances were such 
that doctrine of recrimination barred 
divorce to either party, wife was not 
entitled to permanent alimony. 

Md.—Wardrop v. Wardrop, 124 A.2d 
576, 211 Md. 14. 

5.90 Cal.—Lucich v. Lucich, 172 P.2d 
73, 75 C.A.2d 890. 

Mont.—Reed v. Reed, 304 P.2d 590, 
130 Mont. 409. 

N.D.—Mattson v. Mattson, 66 N.W. 
2d 764, 79 N.D. 381—Savre v. Savre, 
42 N.W.2d 642, 77 N.D. 242—Ret- 
terath v. Retterath, 38 N.W.2d 409, 
78 N.D. 583. 

S.C.—^Machado v. Machado, 66 S.E.2d 
629, 220 S.C. 90. 

Withdrawal or dismissal of suit 
Wife’s right to proceed with cross 
action for alimony interposed in hus¬ 
band’s suit for divorce Is unaffected 
by a withdrawal or dismissal for any 
reason of divorce suit. 

Ga.—Cohen v. Cohen, 74 S.E.2d 95, 
209 Ga. 459. 


On cross action by wife in hus¬ 
band’s suit for divorce, alimony may 
be awarded to the wife. 

N.C.—Beeson v. Beeson, 98 S.E.2d 
17, 246 N.C. 330. 

Prior rule 

Formerly, permanent alimony 
could not be granted in action for 
divorce a mensa unless divorce was 
granted. 

N.C.—Holden v. Holden, 96 S.E.2d 
118, 245 N.C. 1—Silver v. Silver, 16 
S.E.2d 834, 220 N.C. 191. 

5.95 Ala,—^Ex parte Tucker, 48 So. 
2d 24, 254 Ala. 222—Penn v. Penn, 
19 So.2d 363, 246 Ala. 104. 
Allowance to wife, where neither 
party is entitled to a divorce from 
the bonds of matrimony or from bod 
and board, can only be based on the 
power of the court to provide main¬ 
tenance. 

Ala.—Caine v. Caine, 79 So.2d 640, 
262 Ala. 454. 

6. Ark.—Bonner v. Bonner, 166 S.W. 

2d 254, 204 Ark. 1006. 

Cal.—Lucich v. Lucich, 172 P.2d 73, 
75 C.A.2d 890. 

N.D.—^Pulkrabek v. Pulkrabek, 183 
N.W. 860, 48 N.D. 243. 

19 O.J. p 332 note 8. 

Recrimination 

Where both parties are denied a di¬ 
vorce on the ground of recrimina¬ 
tion, alimony may bo awarded. 

(2al.—Mohr v. Mohr, 91 P.2d 238, 33 
C.A.2d 274. 

Okl.—Hartshorn v. Hartshorn, 168 P. 

822, 67 Okl. 46. 

Condonation 

Denial of a divorce to either par¬ 
ty on the ground of mutual condona¬ 
tion does not prevent the award¬ 
ing of alimony. 

Ark,—Shirey v. Shirey, 112 S.W, 369, 
87 Ark. 175. 

Relltigatlon of issues unnecessary 
Where husband sued wife for di¬ 
vorce and wife filed counterclaim for 
divorce and although neither party 
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was entitled to divorce wife was en¬ 
titled to separate maintenance and 
support, it was proper to make award 
of maintenance and support rather 
than relitigatc same issues. 

S.C.—Machado v. Machado, 66 S.E.2d 
629, 220 S.C. 90. 

7. Ky.—Braden v. Braden, 133 S.W. 
2d 902, 280 Ky. 563. 

Mich.—Berghage v. Berghage, 22 N. 
W.2d 46, 313 Mich. 709. 

8. D.C.—Towson v. Towson, 258 F. 
517, 49 App.D.C. 45. 

Ga.—Mullally v. Mullally, 35 S.E.2d 
190, 199 Ga. 708. 

Mo.—Pfeiffer v. Pfeiffer, App., 33 S. 
W.2d 184. 

N.Y.—^Davis v. Davis, 75 N.T. 221. 

9. Ill.—Oilman v. Oilman, 71 N.E.2d 
50, 396 Ill. 176. 

Mo.—Pfeifi’er v. Pfeiffer, App., 33 S. 
W.2d 184—Laweing v. Laweing, 
App., 21 S.W.2cl 2. 

19 C.J. p 243 note 69. 

As incident of decree 
Permanent alimony is not authoriz¬ 
ed except as an incident to a decree 
of divorce in the wife’s favor. 

Mo.—McDougal v. McDougal, App., 
279 S.W.2d 731—Butler v. Butler. 
App., 252 S.W. 734. 

Only where divorce is granted for 
his offense may a husband be re- 
QUired to make provision for support 
of his former wife. 

Mont.—Biachoff v. Bischoff, 226 P. 
608, 70 Mont. 503. 

9.5 Ga.—Mullally v. Mullally, 86 S.E. 
2d 199, 199 Ga. 708. 

10. U.S.—Belknap v. U. S., D.C.Ky., 
66 F.Supp. 90, stating Kentucky 
law. 

Ala.—Penn v. Penn, 19 So.2d 363, 246 
Ala. 104—Norrell v. Norrell, 1 So. 
2d 654, 241 Ala. 170. 

Ark.—Walls v. Walls, 297 S.W.2d 
648, 227 Ark. 191. 

Cal.—Nierl v. Nleri, 229 P.2d 126, 
103 aA.2d 208. 
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Under some statutes, however, where the circum¬ 
stances warrant it, alimony or support and mainte¬ 
nance may be given to a wife, even though she is 
refused a divorce but it is within the sound dis¬ 
cretion of the court to deny the wife alimony where 
she is denied a divorce,ii-5 and it has been held im¬ 
proper to award alimony to a wife who is denied a 
divorce on the ground that she abandoned the 
family home without just cause.^i-io Thus, where 
the wife is not entitled to the absolute divorce prayed 
for, she may nevertheless be given permanent ali¬ 
mony if she establishes grounds for a divorce a 
mensa et thoro,i2 or for separate maintenance and 
support and in an action for a limited divorce. 


alimony may be awarded, although for some reason 
the divorce is not granted, if the wife establishes her 
cause of action,!^ or grounds for maintenance while 
living apart.^5 

It has been held that alimony will not be awarded 
in a divorce action where the wife establishes no 
cause either for divorce or separation,or for sep¬ 
arate maintenance,or that it may be awarded only 
where a separation can be decreed on the evidence, 
but for some reason is not granted.^'^*^ So, where 
an absolute divorce is prayed for and refused, and 
complainant fails to establish any ground for separa¬ 
tion, alimony will be refused and, by the same 


Ga.—^Davenport v. Davenport, 82 S. 

B. 2d 654, 210 Ga. 687—Davis v. 
Davis, 57 S.E.2d 673, 206 Ga, 559. 

Ky.—Taylor v. Taylor, 117 S.W.2d 
983, 273 Ky. 802—Kahr v. Kahr, 251 
S.W. 199, 199 Ky. 434. 

Md.—Melson v. Melson, 134 A. 136, 
151 Md. 196. 

Miss.—Santos v, Santos, 83 So.2d 636, 
225 Miss. 425—Lakey v. Lakey, 67 
So.2d 711, 218 Miss. 697. 

N.T.—Berkowicz v. Berkowicz, 151 N. 

Y.S.2d 461, 1 A.D.2d 1019. 

19 C.J. p 244 note 70. 

Verdict denying divorce, bars ali¬ 
mony. 

Ga.—Meadows v. Meadows, 129 S.B. 
659, 161 Ga. 90. 

11. Cal.—Fallon v. Fallon, 189 P.2d 
766, 83 C.A.2d 798—Lucich v. Lu- 
cich, 172 P.2d 73, 76 C.A.2d 890— 
Booth V. Booth, 279 P. 458, 100 C,A. 
28—Dixon v. Dixon, 239 P. 383, 74 

C. A. 101. 

Idaho.—Sauvageau v. Sauvageau, 81 
P.2d 731, 69 Idaho 190. 

Ky.—Asbury v. Asbury, 299 S.W. 723, 
221 Ky. 744. 

N.D.—Mattson v. Mattson, 66 N.W.2d 
764, 79 N.D. 381—Savre v. Savre, 44 
]Sr.W.2d 616, 77 N.D. 676—Savre v. 
Savre, 42 N.W.2d 642, 77 N.D. 242 
—Retterath v. Retterath, 38 N.W. 
2d 409, 76 N.D. 683. 

Ohio.—McColgan v. McColgan, 19 
Ohio N.P.,N.S., 264. 

S.C.—Slmonds v. Simonds, 93 S.E.2d 
107, 229 S.C. 376. 

Tenn.—Roberts v. Roberts, 125 S.W. 

2d 199, 22 Tenn.App. 651. 

Wis.—Penn v. Penn, 169 N.W. 668, 
168 Wis. 267. 

19 C.J. p 244 note 71, 

Nature of award 

Alimony is in fact an award of 
“maintenance.’" 

D.C.—Brooker v. Brooker, C.A., 211 
P.2d 648, 94 U.S.App.D.C. 38. 

Rushaud granted divorce 
(1) Although wife’s petition for 
separate maintenance was denied and 
an absolute divorce granted husband 
ou ground of extreme cruelty, the 


wife might still be granted reason¬ 
able alimony under statute. 

Neb.—Phillips v. Phillips, 281 N.W. 
22, 135 Neb. 313—^Moravec v. Mora- 
vec, 244 N.W. 639, 123 Neb. 830. 

(2) Wife may be granted alimony 
where her cross petition for divorce 
is denied and the husband is granted 
an absolute divorce. 

Neb.—Malone v. Malone, 80 N.W.2d 
294, 163 Neb. 517. 

Prior foreign decree 

(1) Statute authorizing wife to re¬ 
cover support after failure of her 
separation action because of hus¬ 
band’s prior foreign divorce decree 
cannot be applied retroactively even 
where jurisdiction over person of 
wife was not had in foreign divorce 
proceeding. 

N.Y.—Methfessel v. Methfessel, 124 
N.Y.S.2d 663. 

(2) Pact that trial court sustained 
husband’s plea in abatement because 
he had obtained divorce in another 
state did not cause it to lose juris¬ 
diction to adjudicate payment of ali¬ 
mony, where court, on sustaining 
plea, specifically stated that it re¬ 
tained such jurisdiction and at no 
time during trial did either party ob¬ 
ject to such retention of jurisdiction. 
Wis.—Ische v. Ische, 31 N.W.2d 607, 

252 Wis. 250; 32 N.W.2d 70, 252 
Wis. 250. 

11.5 Ark.—Pine v. Fine, 192 S.W.2d 
212, 209 Ark. 754. 

Denial of alimony held not abuse 
of discretion. 

Ark.—^Pine v. Fine, supra. 

11.10 Wis.—Leach v. Leach, 52 N. 
W.2d 896, 261 Wis. 360. 

12. Ky.—Smith v. Smith, 187 S.W.2d 
271, 299 Ky, 715—Quinn v. Quinn, 
130 S.W.2d 834, 279 Ky. 286—Col¬ 
lins V. Collins, 130 S.W.2d 37, 279 
Ky. 139—Hoffman v. Hoffman, 226 
S.W. 119, 190 Ky. 13—Green v. 
Green, 163 S.W. 775, 152 Ky. 486. 
Husband not absolved from liability 
Ky.—Maher v. Maher, 174 S.W.2d 
289, 295 Ky. 263. 
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13- Ark.—Simpkins v. Simpkins, 207 
S.W. 28, 134 Ark. 588—Shirey v. 
Shirey, 112 S.W. 369, 87 Ark. 183. 
Idaho.—Sauvageau v. Sauvageau, 81 
P.2d 731, 59 Idaho 190. 

Ky.—^Huffman v. Huffman, 221 S.W. 
2d 649, 310 Ky. 688—Moore v. 
Moore, 22 S.W.2d 251, 231 Ky. 829. 
Mont.—Carboni v. Carboni, 43 P.2d 
634, 99 Mont. 279. 

19 C.J. p 244 note 76. 

14. N.Y.—Davis v. Davis, 75 N.Y. 

221 . 

Ainsworth v. Ainsworth, 267 N. 
Y.S. 687, 239 App.Div. 258—^Renaud 

V. Renaud, 257 N.Y.S. 963, 235 App. 
Div. 892—AUers v. Allers, 185 N.Y. 
S. 440, 194 App.Div. 96. 

15. Wohlert v. Wohlert, 114 So. 906, 
217 Ala. 96—Cairnes v. Cairnes, 100 
So. 317, 211 Ala. 342. 

Reason, for this view seems to be 
that the complaint may be deemed 
good as one for maintenance and 
support, although not good as one 
for divorce. 

N.J.—Cray v. Cray, 32 N.J.Bq. 25. 

16. N.Y.—Fein v. Fein, 185 N.E. 693, 
261 N.Y. 441—Finlay v. Finlay, 148 
N.E. 624, 240 N.Y. 429, 40 A.L.R. 
937. 

Ainsworth v. Ainsworth, 267 N.Y. 
S. 587, 239 App.Div. 258—Neville v. 
Neville, 23 N.Y.S.2d 198, 260 App. 
Div. 902. 

19 C.J. p 244 note 73. 

17. Ky.—^Riggins v. Riggins, 228 S. 

W. 1030, 191 Ky. 22. 

19 C.J. p 244 notes 73, 77. 

17.5 N.Y.—^Kingston v. Kingston, 
128 N.Y.S.2d 78, 283 App.Div. 355. 
Hstoppel 

Jurisdiction to award support to 
wife could not be supplied on basis 
of estoppel of defendant to assert 
thereafter on application to modify 
original judgment, that the original 
judgment was void. 

N.Y.—^Kingston v. Kingston, supra. 

18. Ky.—^Ahrns v. Ahrns, 169 S.W. 
720, 160 Ky. 342. 

Okl.—Swanda v. Swanda, 232 P. 62, 
105 Okl. 160. 
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token, alimony will not be awarded, where a separa¬ 
tion is sought and denied for lack of grounds^^ or 
because of the wife^s misconduct.^o 

Under some statutes, an award of maintenance on 
denial of a divorce is not contingent on the existence 
of grounds for divorce or on the wife’s living apart 
from her husband without her fault, but the award 
may be made on facts showing the necessity therc- 
for.^i A wife who files a cross bill for divorce or 
separate maintenance in husband’s suit to annul the 
marriage on the ground of the wife’s insanity at the 
time of marriage is entitled to alimony, where the 
husband is denied annulment.^i-S Jt is not error to 
fail to award separate maintenance to a wife who is 
denied a divorce and who does not submit to the 
court the issue of separate maintenance or at any 
time ask the court to pass on whether she is entitled 
thereto.2^-^0 

Divorce refused husband. It has been held that 
alimony may be allowed a wife in an action by the 
husband for a divorce in which the divorce is de¬ 
nied, at least where it appears that the wife is 
separated from her husband^i-^O and is destitute 
and, in some jurisdictions, an award of alimony 
where the husband is denied a divorce and no di- 
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vorce is granted may be made by virtue of express, 
statutory provisions.23 The mere fact, however, that 
the husband’s application for divorce is denied does 
not of itself entitle the wife to alimony.24 Under 
other statutes, where the husband is denied a divorce 
and the marital status of the parties remains un¬ 
changed there can be no award of permanent ali- 

mony.24.5 

A statute authorizing the court, on refusing to 
grant a divorce, to make such order for support as 
may be proper, docs not authorize the court to make 
any order relieving the husband of his duty to sup¬ 
port his wife.25 The fact that the husband is denied 
a divorce on the ground that he was not a resident 
of the state either when the suit was brought or 
when the decree was rendered will not preclude an 
award of alimony or maintenance to the wife.^^.s 

§ 230. In Independent Action for Alimony 

The right to maintain an independent action for 
separate maintenance or alimony, apart from any 
pending or prior action for divorce, is considered in 
Husband and Wife § 614. 

Examine Pocket Parts for later cases. 


19. D.C.—Towson v. Towson, 258 F. 
617, 49 App.D.C. 45. 

Ky.~Patrick v. Patrick, 3 S.W.2d 
195, 223 Ky. 148. 

N.Y.—Fein v. Fein, 185 N.B. 693, 261 
N.T. 441—-Davis v. Davis, 75 N.Y. 
22 . 

Berkowicz v. Berkowicz, 151 N.Y. 
S.2d 461, 1 A.D.2d 1019—Ceva v. 
Ceva, 65 N.Y.S.2d 767, 271 App.Div. 
449, affirmed 74 N.B.2d 187, 297 
N.Y. 484—Williams v. Williams, 28 
N.Y.S.2d 49, 262 App.Div. 799— 
Neville v. Neville, 23 N.Y.S.2d 198, 
260 App.Div. 902—McKee v. Mc¬ 
Kee, 271 N.Y.S. 384, 241 App.Div. 
149, reversed on other grounds 195 
N.E. 809, 267 N.Y. 96—Alters v. 
Allers, 185 N.Y.S. 440, 194 App. 
Div. 96. 

Northrup v. Northrup, 221 N.Y.S. 
493. 129 Misc. 616. 

Feix v. Feix, 100 N.Y.S.2d 627. 

Riglit to support 

Wife would be entitled to support 
from her husband if she, in good 
faith, returned to her husband or if 
husband thereafter refused to per¬ 
form his marital obligations. 

N.Y.—Cohen v. Cohen, 148 N.Y.S.2d 
87, 1 A.D.2d 772. 

20. Ky.—Sales v. Sales, 300 S.W. 
354, 222 Ky. 175. 

N.Y.—^Walker v. Walker, 122 N.Y.S.2d 
209, 282 App.Div. 671. affirmed 121 
N.E.2d 553, 307 N.Y. 750. 


Axelrod v. Axelrod, 150 N.Y.S.2d 
633, 2 Misc.2d 79. 

21- N.D.—Rettcrath v. Retterath, 38 
N.W.2d 409. 76 N.D. 583-Pulkrabek 

V, Pulkrabek, 183 N.W. 850, 48 N.D. 
243. 

21.5 Fla.—Abbe v. Abbe, 68 So.2d 
565. 

21.10 Miss.—Lakey v. Lakey, 67 So. 
2d 711, 218 Miss. 697. 

21.15 Ark.—Gabler v. Gabler, 190 S. 

W. 2d 975, 209 Ark. 459. 

Idaho.—Parson.s v. Parsons, 243 P. 
2d 973, 72 Idaho 455—^Hampshire v. 
Hampshire, 223 P.2d 950, 70 Idaho 
622, 21 A.L.R.2d 1159. 

Ky.—Andrews v. Andrew.s, 190 S.W. 

2d 1019, 301 Ky. 94. 

Va.—Upchurch v. Upchurch, 76 So. 
2d 170, 194 Va, 990. 

Priinaj:y obligation 
Husliand has primary obligation to 
maintain and support wife and, al¬ 
though he is denied relief in divorce 
proceeding, needy w’ife mu.st be pro¬ 
vided for by him to extent of his 
ability, as matter of public policy and 
speedy and efficient administration of 
justice. 

Idaho.—Hiltbrand v. Hiltbrand, 193 
P.2d 391, 68 Idaho 276, 

21.20 Idaho.—Hampshire v. Hamp¬ 
shire, 223 P.2d 960, 70 Idaho 522, 
21 A.L.R.2d 1159. 
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22. Mo.—Simpson v. Simpson. 31 
Mo. 24. 

Va.—Hughes v. Hughes, 4 S.B.2d 402. 
173 Va. 293. 

23. N.D.—Tank v. Tank. 283 N.W. 
787, 69 N.D. 39. 

Va.—Hughes v. Hughes, 4 S.E.2d 402, 
173 Va. 293. 

19 C.J. p 246 note 8. 

24. Va.—Mowles v. Mowles, 119 S.E. 
54. 137 Va., 274. 

19 C.J. p 243 note 61. 

Allowance is improperly made 
will'll no cause for divorce appears 
and there, is nothing to show that 
the husband and wife are not living 
together, or tliat the wife needs or 
will need alimony for her support 
and maintenance. 

Cal.—Peyre v. I\‘yre, 21 P. 838, 79 
C. 336. 

24.5 Md.—Brault v. Brault, 55 A.2d 
497, 189 Md. 175. 

N.<\—Silver v. Silver, 16 S.E.2d 834, 
220 N.C. 191. 

G>eneral duty to support 

Husband remains under general du¬ 
ty to .support his wife. 

Md.—Brault v. Brault, 55 A.2d 497, 
189 Md. 176. 

25. Wis.—Szum.ski v. Szumski, 270 
N.W. 926, 223 Wis. 600. 

25.5 Ark.—Leo v. Leo, 220 S.W,2d 
419, 215 Ark. 325—Mohr v. Mohr, 
178 S.W.2d 602, 206 Ark. 1094. 
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§231. After Decree for Divorce 

a. General rule 

b. Exceptions 

a. Greneral Eule 

subject to some exceptions, It is a general rule that 
where a decree of absolute divorce has been entered and 
become final and absolute, and such decree does not 
award alimony, the wife may not be awarded alimony 
at any subsequent time. The rendition of a decree nisi 
does not prevent a subsequent award of alimony. 


DIVORCE § 231 

As a general rule, subject to statutory and other 
exceptions, considered infra subdivision b of this 
section, where a decree of absolute divorce has been 
entered and become final and absolute, and such de¬ 
cree does not award alimony to the wife, the wife 
may not be awarded alimony at any subsequent 
time,26 nor can the decree be modified or amended 
so as to provide therefor.^^ Whether a court may 
award alimony after the entry of a final decree of 


26. U.S.—In re Potts, C.C.A.Ky., 142 
F.2d 883, certiorari denied Potts v. 
Potts, 65 S.Ct. 910, 324 U.S. 868, 89 
L.Ed. 1423—Ingraham v. C. I. R., 

C.C.A.9, 119 P.2d 223. 

Ark.—Miller v. Miller, 190 S.W.2d 
991, 209 Ark. 505. 

Cal.—Monroe v. Superior Court of 
Lios Angeles County, 170 P,2d 473, 
28 C.2d 427. 

Simpson v. Simpson, 285 P.2d 
313, 134 C.A.2d 219. 

D.C.—^Heckman v. Heckman, D.C., 83 
F.Supp. 687. 

Fla.—Frohock v. Frohock, 158 So. 
106, 117 Fla. 603. 

Ill.—^Hawkins v. Hawkins, 6 N.E.2d 
509, 288 Ill.App. 623. 

Kan.—Breidenthal v. Breidenthal, 
318 P.2d 981, 182 Kan. 23. 

Ky.—Reynierson v. Reynierson, 303 
S.W.2d 252—Baldridge v. Bald¬ 
ridge, 233 S.W.2d 95, 313 Ky. 604 
—Jones V. Jones, 145 S.W,2d 90, 284 
Ky. 511—Asher v. Asher, 60 S.W. 
2d 692, 249 Ky. 215—Lyon v. Lyon, 
47 S.W.2d 1072, 243 Ky. 236. 

La.—Player v. Player, 110 So. 332, 
162 La. 229. 

Md.—Brewster v. Brewster, 105 A.2d 
232, 204 Md. 501. 

Mich.—Pierson v, Pierson. 88 N.W.2d 
500, 351 Mich- 637—Marrobie v. 
Marrobie, 54 N.W.2d 623, 334 Mich. 
447—Mack v. Mack, 278 N.W. 99. 
283 Mich. 365. 

Mo.—Smith v. Smith, 164 S.W.2d 921, 
350 Mo. 104. 

Finley v. Finley, App., 172 S.W. 
2d 473—Herbert v. Herbert, 299 S. 
W. 840, 221 Mo.App. 201. 

Ohio.—Whitaker v. Whitaker, 3 N. 

E.2d 667. 52 Ohio App. 223. 

Pa.—Commonwealth ex rel. Kett v. 

Kett, 181 A. 518, 120 Pa.Super. 1. 
Tenn.—Davenport v. Davenport, 160 
S.W.2d 406, 178 Tenn. 517—Darby 
V. Darby, 277 S.W. 894, 152 Tenn. 
287, 42 A.L.R. 1379. 

19 C.J, p 247 note 19. 

Reasons for rale 

(1) The final decree disposes of 
the whole cause, leaving nothing 
pending which can be subject to fur¬ 
ther judgment. 

Cal.—Schnerr v. Schnerr, 17 P.2d 749, 
128 C.A. 363. 

Tex.—^Astall v. Astall, Civ.App., 283 
S.W. 564. 

(2) After a final decree of abso¬ 
lute divorce, the marital relation no 


longer exists and hence there is no 
jurisdiction to award alimony. 

Fla.—Carson v. Oldfield, 127 So. 861, 
99 Fla. 862. 

Ga.—Allen v. Baker, 4 S.E.2d 642, 
188 Ga. 696—^Watson v. Watson, 
148 S.E. 386, 168 Ga. 573. 

Iowa.—^Duvall v. Duvall, 244 N.W. 
718, 215 Iowa 24, 83 A.L.R. 1242— 
McCoy V. McCoy. 183 N.W. 377, 191 
Iowa 973. 

Md.—Staub V. Stauh, 183 A. 605, 170 
Md. 202. 

No duty on husband 

Where decree is entered dissolving 
the marriage, there is no duty or ob¬ 
ligation due the wife by former hus¬ 
band under statutes conferring on 
courts authority to make orders re¬ 
quiring payment of alimony. 

Fla.—Tenny v. Tenny, 3 So.2d 375, 
147 Fla. 672. 

Separate action 

(1) In action for divorce in which 
court has jurisdiction over both hus¬ 
band and wife, final decree of divorce 
will include all questions of alimony, 
and therefore wife cannot thereafter 
bring separate action against di¬ 
vorced husband for alimony. 

Ohio.—^Neal v. Neal, Com.Pl., 85 N.B. 
2d 147. 

(2) Independent action in another 
court cannot be maintained. 

Ky.—Logsdon v. Logsdon, 263 S.W. 

728, 204 Ky. 104. 

Invalid provision in decree 

Where invalid terms of contract 
relating to alimony were embodied in 
divorce decree which became final, 
district court was without power to 
subsequently assume jurisdiction 
over alimony. 

Kan,—Conway v. Conway, 298 P. 744, 
133 Kan. 148. 

Decree vacated 

In wife’s suit to annul divorce de¬ 
cree, court could not, where its de¬ 
cree expressly refrained from an¬ 
nulling that portion of divorce de¬ 
cree which dissolved the marriage, 
award alimony. 

Va.—Hodnett v. Hodnett, 177 S.E. 
106, 163 Va. 644. 

27. U. S.—C. I. R. V. Nicolai, C.C.A.9, 
126 F.2d 927, stating Oregon law 
—Commissioner of Internal Rev¬ 
enue v. Tuttle, C.C.A., 89 P.2d 112. 

Green v. Green, D.C.Alaska, 113 
F.Supp. 697. 


Cal.—Puckett v. Puckett, 136 P.2d 1, 
21 C.2d 833. 

Tomkins v. Tomkins, 200 P.2d 
821, 89 C.A.2d 243—Gillespie v. An¬ 
drews, 248 P. 715, 78 C.A, 595— 
Bacigalupi v. Bacigalupi, 238 P. 
93, 72 C.A. 654. 

Idaho.—McDonald v. McDonald, 55 P. 

2d 827, 56 Idaho 444. 

Ill.—^Keene v. Keene, 241 Ill.App. 414 
—^Wain v. Barnay, 219 Ill.App. 401. 
Iowa.—Cappell v. Cappell, 55 N.W.2d 
481, 243 Iowa 1363—Pedersen v. 
Pedersen, 17 N.W.2d 520, 235 Iowa 
708—^Handsaker v. Handsaker, 272 
N.W. 609, 223 Iowa 462. 

Md.—Corpus Juris cited in Marshall 
V. Marshall, 159 A. 260, 263, 162 
Md. 116, 83 A.L.R. 1237. 

Mich.—Gumhin v. Gumbin, 60 N.W.2d 
149, 337 Mich. 283—Dillon v. Dillon, 
29 N.W.2d 126, 318 Mich. 686— 
McCoy V. McCoy, 27 N.W.2d 62, 317 
Mich. 478—^Harner v. Harner, 238 
N.W. 264, 255 Mich. 515—Kutchai 
V. Kutchai, 207 N.W. 818, 233 Mich. 
569. 

Minn.—Warner v. Warner, 17 N.W.2d 
58. 219 Minn. 69. 

Mo.—Smith v. Smith, 164 S.W.2d 921, 
350 Mo. 104. 

N.Y.—Petition of Phillips, 255 N.Y.S. 
596. 235 App.Div. 879. 

Crawford v. Crawford, 221 N.Y.S. 
551. 129 Misc. 683. 

Or.—Saurman v. Saurman, 282 P. Ill, 
131 Or. 117. 

Utah.—Hamilton v. Hamilton, 58 P.2d 
11, 89 Utah 554. 

Modification of decree granting ali¬ 
mony see infra § 237. 

Amendmeut uunc pro tunc 

(1) The decree cannot be amended 
nunc pro tunc on consideration by 
the court of evidence which it orig¬ 
inally overlooked. 

N.Y.—Wells v. Wells, 227 N.Y.S. 569, 
223 App.Div. 773. 

(2) Where wife did not ask for 
alimony, and final decree of divorce 
in her favor contained no provision 
therefor, her request for alimony 
nunc pro tunc after the death of her 
husband will be denied. 

N.Y.—Stern v. Stern, 96 N.Y.S.2d 665, 
affirmed In re Stern’s Estate, 95 N. 
Y.S.2d 339, 276 App.Div. 973, re¬ 
argument and appeal denied 96 N. 
Y.S.2d 684, 276 App.Div. 1083, ap¬ 
peal dismissed 93 N.B.2d 350, 301 
N.Y. 552. 
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divorce based in its financial aspects on an agree- order was made thereon,30.5 and, according to some 

ment between the parties depends in each instance authorities, even where no request for alimony was 

on the underlying purpose of the agreement and the made therein,3i unless there is a reason for the 

facts of each particular case.27.5 failure to request it sufficient to make the decree 

Some authorities hold that the question of alimony conclusive on the question of alimony.32 
being an issue that was or might have been litigated some of the decisions is that jurisdiction 

in the original proceeding the decree renders the exhausted since there is nothing in the de¬ 
question res judicata,^3 where personal service was modify.3--5 

had on the husband, ^3.5 and, accordingly, deny the The rule applies where alimony may be allowed 
right to a subsequent award of alimony where the as an independent right without divorce,33 and a 

question was in issue in the original action,as fortiori, ivhere alimony is allowable only as an inci- 

where alimony was sought but not granted,^® or dent to, and not independently of, a suit for di- 

where alimony was asked for in the petition and no vorce.34 It is especially applicable where alimony 


(3) Decree cannot be amended to 
embrace an agreement of the parties 
concerning alimony. 

Ga.—Crummey v. Crummey, 110 S.E. 
S91, 152 Ga. 627. 

(4) A judgment, adjudging that de¬ 
fendant pay plaintiff a certain 
amount per month as alimony and 
maintenance until further order of 
trial court, was not a nunc pro tunc 
judgment, where it did not relate 
back to date on which plaintiff was 
granted divorce from defendant or 
cover Intervening period. 

Ky.—Jones v. Jones, 145 S.W.2d 90, 
284 Ky, 511. 

(5) Court cannot enforce agree¬ 
ment between the parties with re¬ 
spect to alimony which was filed 
with, and approved by, the court, 
but not made a part of the divorce 
decree by amendment nunc pro tunc 
making agreement a part of the de¬ 
cree. 

Mo.—Bishop V. Bishop, App., 151 S. 
■W.2d 553. 

Judgment making division of prop¬ 
erty 

After judgment making final divi¬ 
sion of property and no allowance 
for alimony, no revision of judg¬ 
ment to provide for alimony may be 
had. 

W'ls.—Hansen v. Hansen, 49 N.W.2d 
434, 259 Wis. 485--Schall v. Schall, 
49 N.W.2d 429, 259 Wis. 412— 
Gray v. Gray, 3 N.W.2d 376, 240 
Wis. 285. 

27.5 Fla.—Haynes v. Haynes, 71 So. 
2d 491. 

Effect of stipulations and agreements 
of parties with respect to alimony 
and settlement of property rights 
on award of alimony generally see 
infra § 234. 

Ameudmeiit held improper 
A property settlement agreement 
between parties to divorce suit, who 
fully knew and understood purpose 
and effect of agreement, which stood 
unchallenged for many years, in ab¬ 
sence of fraud, overreaching, mistake, 
or collusion, precluded amendment of 
divorce decree by adding provision 


for payment of subsequently acquired 
resources and income to wife as ali¬ 
mony, for which agreement and de¬ 
cree made no provision. 

Minn.—^Warner v. Warner, 17 N.W.2d 
68, 219 Minn. 69. 

28. Ark.—Miller v. Miller, 190 S.W. 
2d 991, 209 Ark. 606. 

Iowa.—Handsaker v. Handsaker, 272 
N.W. 609, 223 Iowa 462—^Duvall v. 
Duvall, 244 N.W. 718, 215 Iowa 24, 
83 A.L.R. 1242. 

Kan.—Mitchell v. Mitchell, 233 P.2d 
617, 171 Kan. 390, opinion adhered 
to 239 P.2d 979, 172 Kan. 212. 
Miss.—Crawford v. Crawford, 130 So. 
688, 158 Miss. 382. 

Mo.—^Herbert v. Herbert, 299 S.W. 

840, 221 Mo.App. 201. 

Neb.—^Kelkenney v. Getsey, 289 N.W. 
795, 137 Neb. 416. 

Ohio.—^Weidman v. Weidman, 48 N.B. 

606, 67 Ohio St. 101. 

Tenn.—Darby v. Darby, 277 S.W. 894, 
162 Tenn. 287, 42 A.L.R. 1379. 
Utah,—Hutton v. Dodge, 198 P. 166, 
68 Utah 228. 

Wis.—^Hannon v. Hannon, 284 N.W. 

499, 230 Wis. 620. 

Denial of motion to vacate decree 
An order denying wife's motion to 
vacate final judgment of divorce 
which contained no provisions relat¬ 
ing to alimony for wife or support 
for children was not res judicata of 
wife’s right to seek modification of 
the judgment by insertion of provi¬ 
sion for payment of alimony. 

N.T.—^Williams v. Williams, 25 N.Y.S. 
2d 940, 261 App.Div. 470, afilrmed 
40 N.E.2d 1017, 287 N.Y, 799. 

28.5 Ohio.—^Klump v. Klump, 121 N. 
E.2d 273, 96 Ohio App. 93. 

PersouajL service on husband puts 
alimony in issue. 

Ohio.—Stephenson v. Stephenson, 6 
N,E.2d 1005, 64 Ohio App. 239. 

29. Me.—Plummer v. Plummer, 14 
A.2d 705, 137 Me. 39. 

Wis.—Hannon v. Hannon, 284 N.W. 
499, 230 Wis. 620. 

Coiuxterolaim for alimony where 
question, not previously litigated 
Where question of alimony has not 
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been litigated and judgment of di¬ 
vorce does not contain order of res¬ 
toration as required by statute, and 
husband subsequently by independ¬ 
ent action seeks to recover property, 
title to which at time of divorce was 
in wife, wife should be permitted to 
assert by counterclaim her right to 
alimony. 

Ivy.—Hanks v. Hanks, 138 S.W.2d 362 
282 Ky. 236. 

30- Iowa.—Franklin v. Bonner, 207 
N.W. 778, 201 Iowa 616. 

19 C.J. p 247 note 22. 

30.5 Mo.—Smith v. Smith, 164 S.W. 
2d 021, 350 Mo. 104. 

31. Arlz.—Long v. Long, 5 P.2d 1047, 
39 Arlz. 271, 

Ky.—Hanks v. Hank.g, 138 S.W.2d 
362, 282 Ky. 236—^A.sher v, Asher, 
CO S.W.2a 592, 249 Ky. 215—Hona- 
ker V. Honaker, 291 S.W. 42, 218 
Ky. 212. 

Mis.s.—Crawford v. Crawford, 130 So. 
688, 158 Miss. 382. 

Mo.—Herbert v. Herbert, 299 S.W. 

840, 221 Mo.App. 201. 

Neb.—Kelkenney v. Getsey, 289 N. 

W, 795, 137 Nob. 416. 

Tenn.—Darby v. Darby, 277 S.W. 894, 
152 Tenn. 287, 42 A.L.R. 1379. 
Utah.—Hamilton v. Hamilton, 68 P. 
2d 11, 89 Utah 664. 

32. Mi.ss.—Crawford v. Crawford, 
130 So. 688, 158 Mis.s. 382. 

19 C.J. p 247 note 24 [a] [bj. 

32.5 Mo.—Smith v. Smith, 164 S. 
W.2d 921, 360 Mo. 104. 

33. Ky.—Lyon v. Lyon, 47 S.W.2d 
1072, 243 Ky. 236. 

Miss.—Crawford v. Crawford, 130 So. 
688, 158 Miss. 382. 

Ohio.—Stephenson v. Stephenson, 6 
N.E.2d 1005, 64 Ohio App. 239. 
Va.—Hodnett v. Hodnett, 177 S.B. 

106, 163 Va. 644. 

19 C.J. p 247 note 20. 

34. Ill.—Kelley v. Kelley, 147 N.B. 
669, 317 Ill. 104, 

19 C.J. p 247 note 20. 
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was an issue on the hearing in the divorce suit 
and was omitted from the decree without fraud or 
mistake.^^-® It has been held that the only remedy 
by which a party may obtain alimony after the ex¬ 
piration of the term at which the judgment was 
rendered is by appeal or by action for a new trial 

on statutory grounds.34.i0 

Other authorities hold that alimony is allowable 
only as an incident to the status of marriage and 
that the right to award it cannot survive the disso¬ 
lution of the marriage relationship, regardless of 
whether such relationship is terminated by a for¬ 
eign or domestic divorce.^^-i^ 

After decree nisi. Since the rule applies only 
to a final decree, the rendition of a decree nisi does 
not prevent a subsequent award of alimony,35 par¬ 
ticularly where the right to do so is expressly re¬ 
served therein,3 6 or where, by statute, the court is 
given a continuing jurisdiction with respect to ali- 
mony.^'^ Where, however, alimony is awarded for 
a definite term on the granting of an interlocutory 
decree and such alimony is duly paid, and thereafter 
a final decree of divorce is entered without any 
further award of alimony or reservation of the right 
to make such an allowance, the interlocutory de¬ 
cree cannot thereafter be modified so as to require 
additional alimony payments.37-5 

After decree of limited divorce. It has been held 
that ordinarily alimony will not be granted after a 
decree of separation or a mensa et thoro which 
denies or is silent with respect to alimony,38 at 
least as long as that decree remains in full force,38 
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and that where the decree of separation was granted 
the husband, the court is without power to amend 
or modify it so as to provide for maintenance and 
support.38.5 There is, however, authority to the con¬ 
trary.*^ o It has also been held that a former de¬ 
cree in a separate action for alimony, whereby the 
wife was awarded the right to occupy a part of 
the husband^s homestead, does not bar her right to 
permanent alimony.^i 

After execution of property settlement. Where a 
wife, without fraud or duress, relinquished her 
right to alimony in consideration of the conveyance 
or payment to her of property or money pursuant to 
a comprehensive property settlement agreement, 
which has been fully executed and performed, the 
divorce decree may not be modified so as to award 

the wife alimony 

After payment of alimony granted for a definite 
term. Under some statutes, where the court pro¬ 
vides for payment of alimony for a definite term 
without reserving the right to change or modify the 
term, a further allowance for the wife^s support 
cannot be made after such alimony has been paid 
and the final decree entered,^l-i8 but, as appears 
infra § 238, the decree may be modified with re¬ 
spect to alimony before expiration of the limited 
period for which alimony was awarded. 

b. Exceptions 

Alimony may be awarded after a decree of absolute 
divorce has become final where the right to do so is af¬ 
forded by statute, or reserved In the decree, or where the 
failure to award alimony is attributable to excusable 
mistake, or to the husband's fraud. Where the husband 


34.5 Ky.—Reynierson v. Reynierson, 
303 S.W.2d 252. 

34.10 Ky.—Jones v. Jones, 146 S.W. 
2d 90, 284 Ky. 611. 

34.15 Md.—Brewster v. Brewster, 
105 A.2d 232, 204 Md. 601. 

35. Mass.—Brigham v. Brigham, 16 
N.E. 780, 147 Mass. 169. 

Ex parte interlocutory order 
Where the husband is served by 
publication, the court acquiring no 
jurisdiction over him, and an inter¬ 
locutory order is entered decreeing a 
divorce hut silent as to alimony, the 
wife's alimony may be adjudicated 
by supplemental interlocutory order 
any time before the entry of a final 
divorce decree, if the court acquires 
jurisdiction over the husband. 

Wash,—State v. Superior Court for 
King County, 268 P. 169, 148 Wash. 
113. 

36. Mass.—Chadbourne v. Chad- 
bourne, 139 N.E. 632, 246 Mass. 
383. 

87. N.J.—Parmly v. Parmly, 6 A.2d 
789, 125 N.J.Bq. 645. 


37.5 Cal.—Long v. Long, 110 P.2d 
383, 17 C.2d 409. 

38. N.T.—Erkenbrach v. Erken- 

brach, 96 N.Y. 456. 

19 C.J. p 247 note 13. 

Question reserved and abandoned 
Where, in a suit in another court, 
a divorce a mensa et thoro was 
granted and the question of alimony 
reserved, the wife in praying for ali¬ 
mony in a subsequent divorce suit in 
another court was deemed to have 
abandoned her right to claim alimo¬ 
ny in the original action, and the 
court could entertain her petition for 
alimony in the divorce suit. 

Ky,—^Wallace v. Wallace, 226 S.W. 
31, 189 Ky. 451. 

39. N.Y.—Byrnes v. Byrnes, 111 N. 
Y.S. 72, 126 App.I)iv. 619. 

Zigman v. Zigman, 6 N.Y.S.2d 855, 
169 Misc. 245. 

Court may set aside allowance for 
separate maintenance awarded in a 
prior suit, and allow permanent ali¬ 
mony. 


Neb.—Tiernan v. Tiernan, 201 N.W. 
145, 112 Neb. 707. 

39.5 N.Y.—Ross v. Ross, 38 N.Y.S. 
2d 64, 265 App.Div. 903. affirmed 
60 N.E.2d 294, 290 N.Y, 887. 

40. Md.—Marshall v. Marshall, 159 
A. 260, 162 Md. 116, 83 A.L.R. 1237 
—Clarke v. Clarke, 131 A. 821, 149 
Md. 690. 

41. Old.—Lewis v. Lewis, 135 P. 397, 
39 Okl. 407. 

Alimony granted for limited period 
A judgment in a separation suit, 
awarding plaintifC wife alimony for 
twelve months, was not res judicata 
in a subsequent suit by the wife for 
divorce and alimony. 

La.—Camp v. Camp, 85 So. 216, 147 
La. 492. 

41.5 Fla.—^Haynes v. Haynes, 71 So. 
2d* 491. 

41.10 Cal.—^Long v. Long, 110 P.2d 
383, 17 C.2d 409—Tolle v. Superior 
Court, 73 P.2d 607, 10 C.2d 95. 

Simpson v. Simpson, 285 P.2d 
313, 134 C.A.2d 219. 
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•obtains an ex parte divorce decree, the wife is generaiiy 
heid not precluded from subsequently prosecuting her 
claim for alimony; where the wife obtains such a divorce, 
the authorities are divided as to her right to obtain ali¬ 
mony thereafter. 

The g*eneral rule against an award of alimony 
after a decree of divorce, as discussed supra sub¬ 
division a of this section, has certain exceptions.'^^-SO 
Thus, it has been held that alimony may be awarded 
after a decree for divorce which is silent concerning 
it where unusual circumstances exist and the fail¬ 
ure to award alimony would cause a miscarriage of 
justice,^i-55 as where the failure to request alimony 
in the divorce proceeding was due to excusable mis- 
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take and misunderstanding.'‘l-60 Also, it has been 
held that where the question of alimony has not 
been litigated, the judgment of divorce does not 
contain an order of restoration of property, and 
the husband subsequently seeks to recover property 
held in the name of the wife at the time of the 
divorce, she may, in that proceeding, have the 
question of alimony litigated and an award thereof 
made to her.^l-®5 

Under various statutes, some expressly so provid¬ 
ing, courts may award alimony after a decree for 
divorce which is silent concerning it,^^ or after the 


41.50 Ky.—Reynierson v. Reynier- 
son, 303 S.W.2d 252. 

41.55 Ky.—Reynierson v. Reynier¬ 
son, supra, 

41.60 Ky.—Reynierson v. Reynier¬ 
son, supra. 

41.65 Ky.—Baldridge v. Baldridge, 
233 S.W.2d 95, 313 Ky. 604—Hanks 
V. Hanks, 138 S.W.2d 362, 282 Ky, 
236. 

42. Ill.—Larson v. Larson, 118 N.E. 
2d 433, 2 I11.2cl 451. 

La.—Bienvenue v. Bienvenue, 172 So. 
616, 186 La. 429—Player v. Player, 
110 So. 332, 162 La. 229. 

Mass.—Baird v. Baird, 41 ]S'.E.2d 5, 
311 Mass. 329. 

N.H.—Veino v. Veino, 78 A.2d 522, 96 
N.H, 439—Salta v. Salta, 116 A. 438, 
80 N.H, 218. 

N.J.—Kase v. Kase, 86 A.2d 587, 18 
N.J.Super. 12. 

Lum V. Lum, 47 A.2d 555, 138 N. 
J.Eq. 198, reversed on other 
grounds 53 A.2d 309, 140 N.J.Eq. 
137—Rose V. Rose, 39 A.2d 87, 135 
N.J.Eq. 458—Henze v. Henze, 29 A. 
2d 892, 133 N.J.Eq. 25—Sweeney v. 
Sweeney, 122 A. 877, 95 N.J.Eq. 192. 

Parmly v. Parmly, 1 A.2d 646, 16 
N.J.Misc. 447, affirmed 5 A.2d 789, 
125 N.J.Eq. 545—Noel v. Noel, 193 
A. 558, 15 N.J.Misc. 576—Maloney v. 
Maloney, 174 A. 28, 12 N.J.Misc. 
397. 

Ohio.—Hasselschwert v. Hassel- 
schwert, 145 N.E.2d 224, 103 Ohio 
App. 202. 

19 C.J. p 248 note 39. 

:Former rule 

Before 1947 amendment of statute 
on alimony, if trial court in grant¬ 
ing a divorce neither expressly re¬ 
served jurisdiction over question of 
alimony nor granted alimony, court 
thereafter lacked jurisdiction of sub¬ 
ject matter of alimony. 

Ill.—Barnett v. Barnett, 84 N.E.2d 
648, 336 Ill.App. 601. 

Customary procedure 
Permanent alimony is usually 
-granted at same time that judgment 
of divorce is had, or in some instanc¬ 
ies with reservation that alimony may 
be applied for after final judgment. 


La.—Hawthorne v. Hawthorne, 39 
So.2d 338, 214 La. 905. 

Fault uot considered 
Where court refused to award wife 
alimony at time of divorce and did 
not consider whether or not she was 
at fault and, hence, did not pass on 
her right as such to alimony, she is 
not precluded from asserting a claim 
for alimony at a future date if a 
change of conditions warrant it. 

La.—Blank v. Barrileaux, 26 So.2d 
473, 210 La. 116. 

Exhaustion of other remedies 

It is not necessary for indigent di¬ 
vorced wife to exhaust her remedy 
against her mother under statute* 
giving indigent child right to sue 
parent for support before asserting 
her right to alimony against her di¬ 
vorced husband under another stat¬ 
ute. 

La.—Matheny v. Matheny, 18 So.2d 
324, 205 La. 869. 

Alimony trust cannot preclude awax'd 
U.S.—Young V. Hassett, D.C.Ma.ss., 68 
P.Supp. 943. 

In New York 

(1) At any time after a final judg¬ 
ment of divorce or separation in 
which no award of alimony was 
made, court may make such an award 
by amendment. 

N.y.—Waddey v. Waddey, 49 N.E.2(1 
8, 290 N.Y. 251, appeal denied 33 
N.E,2d 543, 285 N.Y, 609, reargu¬ 
ment denied 34 N.E.2d 904, 285 N.Y. 
744—Pox V. l^ox, 188 N.ItJ. 160, 263 
N.Y. 68. 

Kennedy v. Kennedy, 131 N.Y.S, 
2d 798, 283 App.Div, 1040, n*ai’gii- 
ment denied 132 N.Y.S.2d 327. 284 
App.Div. 802, affirmed 127 N.E.2d 
94, 308 N.Y. 944. 

Sacknolf v. Sacknoff, 115 N.Y.S. 
2d 414, 203 Misc. 86—Schneidman v. 
Schneidman, 65 N.Y.S.2d 87C, 188 
Misc. 765—PignatelU v. Pignatelii, 

8 N.Y.S.2d 10, 169 Misc. 534— 
Bayles v. Bayles, 280 N.Y.S. 452, 
155 Misc. 787. 

Panarella v. Panarella, 134 N.Y. 
S.2d 440—Wade v. Wade, 119 N.Y. 
S.2d 599—Sacknolf v. Sacknoff, 116 
N.Y.S.2d 524—^l^’uqua v. l-i^uqua, 86 
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N.Y.S.2d 245—Weiss v. Weiss, 68 
N.Y.S.2d 396. 

(2) Wife, successful plaintiff in 
separation action, who for reasons 
of her own declined to accept any 
alimony from defendant, may move at 
any future time, for an inclusion of 
such provision in judgment. 

N.Y.—Chusid v, Chusid, 142 N.Y S 24 
846, 207 Misc. 1039. 

(3) Wife who obtained divorce 
without any allowance for alimony, 
was not bound to exhaust her re¬ 
sources before seeking an allowance 
for alimony. 

N.Y.—Stuart v. Stuart, 89 N.Y.S.2(i 
639. 

(4) Provision in separation decree 
for husband’s payment of alimony 
for support of wife having been ter¬ 
minated by decree granting wife di¬ 
vorce, she was free to apply for and 
obtain modification of divorce decree 
to provide for payment of such ali¬ 
mony, not provided for in decree. 
N.Y.—Sacknoff v. Sacknoff, supra. 

(6) Settlement agreement under 
which divorced wife received speci¬ 
fied amount, entered into after de¬ 
cree of divorce, did not preclude court 
from Hiibsi'quently modifying decree 
by awarding alimony. 

N.Y.—Stuart v. Stuart, 89 N.Y.S.2d 
639. 

(6) Where agreement between par¬ 
ties in conti'mplation of divorce re- 
lieV(*d hinsband of his continuing du¬ 
ty to support wife in violation of 
statute, .she had right to institute 
proc(‘edings to modify final divorce 
decr(‘e to include an award for her 
support. 

N.Y.—Schneidman v. Schneidman, 65 
N.Y.S.2d 876, 188 Mi.sc. 765. 

(7) A final decree of divorce in an¬ 
other state, however, will preclude a 
claim for alimony in local state, 
where decree in other state did not 
award alimony, the wife appeared in 
action therein, and in such action in 
thn,t .state alimony was one of issues 
then*ln, evim though wife made no 
claim th<‘refor. 

N.Y.—Lynn v. Lynn, 97 N.E.2d 748, 
302 N.y. 193, 28 A.L.R.2d 1335, cer- 
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rendition of a decree which refuses itj^^.s provided, application for alimony was made.^^.so xhe mar- 
it has been held, the wife is the innocent party.^^.io riage of the wife to another man after her divorce 
Such statutes, where they provide for service of under a decree which did not award her alimony will 
summons or proper notice, are valid and do not deny prevent the court from thereafter awarding her ali- 
due process of law.^-iS They have the effect of mony from her first husband, even though she has 
embodying in every divorce decree leave thereaft- also been divorced from her second husband.'^^*^^ 
er to apply in the cause for alimony,^2.20 gyen 

though the petition for divorce does not pray for order that alimony may be granted after a de- 

it,42.25 and they permit it to be awarded subsequent divorce, it must clearly appear that the 

to the decree for divorce, even though the parties statute was intended to grant such right,^3 and 
removed from the state after the divorce decree that there has been a compliance with the terms 


and were living outside the state 

tiorari denied 72 S.Ct. 72, 342 U.S. 
849, 96 L.Ed. 640. 

(8) Amendment of judgment or de¬ 
cree of divorce so as to award alimo¬ 
ny held proper. 

N.T.—Kennedy v. Kennedy, 131 N.T. 
S.2d 798, 283 App.Div. 1040, reargu¬ 
ment denied 132 N.Y.S.2d 327, 284 
App.Div. 802, affirmed 127 N.E.2d 
94, 308 N.Y. 944—^Puqua v. Fuqua, 
86 N.Y.S.2d 245—■Weinberg v. Wein¬ 
berg, 60 ]Sr.Y.S.2d 179—Williams v. 
Williams. 29 ]Sr.Y.S.2d 392, affirmed 
33 N.Y.S.2d 830, 263 App.Div. 935. 

(9) Prior to 1925, there was no 
statutory authority to award alimo¬ 
ny after a final judgment of divorce 
which contained no provision relat¬ 
ing to alimony. 

N.Y.—Fox V. Pox, 188 N.E. 160, 263 
N.Y. 68. 

(10) Statutory amendment empow¬ 
ering wife to move for amendment of 
final judgment of divorce by includ¬ 
ing therein a provision for her sup¬ 
port is not retroactive. 

KY.—Williams v. William.s, 25 N.Y. 
S.2d 940, 261 App.Div. 470, affirmed 
40 N.E.2d 1017, 287 N.Y. 799. 

(11) Where spouses’ separation 
agreement, in cfCect when wife ob¬ 
tained divorce without alimony 
award, provided for payment to her 
of specified payments and one-third 
of his net income after he left army, 
he may not avoid obligation to sup¬ 
port wife after leaving army because 
he has no net income, but divorce de¬ 
cree will be modified to provide for 
payment of weekly alimony to wife. 
N.Y.—Linder v. Linder, 72 N.Y.S.2d 

872, modified on other grounds 75 
N.Y.S.2d 872, 272 App.Div. 1045, re¬ 
argument and appeal denied 76 N. 
Y.S.2d 267, 273 App.Div. 808, af¬ 
firmed 81 N.E.2d 351, 298 N.Y. 613, 
and affirmed 79 N.Y.S.2d 868, 273 
App.Div. 995. 

In Ithode Island, unless barred by 
laches, an application for alimony 
after a final decree of divorce has 
been entered is in order. 

R.I.—Brown v. Brown, 138 A. 179, 48 
R.I. 420—Wilford v. Wilford, 94 A. 
685, 38 R.I. 55. 


at the time the | of the statute.^ 

42.5 La.—Brown v. Harris. 72 So.2d 
746, 225 La. 320. 

42.10 N.J.—Lum v. Lum, 47 A.2d 
555, 138 N.J.Eq. 198, reversed on 
other grounds 53 A.2d 309, 140 N.J. 
Eq. 137. 

42.15 Ill.—Larson v. Larson, 118 N. 

E,2d 433. 2 m. 2 d 451. 

42.20 N.J.—Kase v. Kase, 86 A.2d 
587, 18 N.J.Super. 12. 

N.Y.—Waddey v. Waddey, 49 N.E.2d 
8, 290 N.Y. 251, appeal denied 20 
N.Y.S.2d 1018, 259 App.Div. 1013, 
appeal denied 33 N.E.2d 543, 285 
N.Y. 609, reargument denied 34 N.E. 
2d 904, 285 N.Y. 744. 

Sacknoff v, Sacknoff, 116 N.Y.S.2d 
* 524. 

Jurisdiction prolonged 

Effect of statute providing for sup¬ 
port of wife obtaining a divorce, is to 
write a reservation into every final 
judgment of divorce, and jurisdiction 
of court over parties and over inci¬ 
dental subject matter is prolonged, 
and to that extent action is pending 
within meaning of statute dealing 
with alimony. 

N.Y.—Fox V. Fox, 188 N.E. 160, 263 
N.Y. 68. 

Sacknoff v. Sacknoff, 115 N.Y.S.2d 
414, 203 Misc, 86—Schneidman v. 
Schneidman, 65 N.Y.S.2d 876, 188 
Misc. 765. 

Stuart V. Stuart, 89 N.Y.S.2d 639 
—Weiss V. Weiss, 58 N.Y.S.2d 396. 
42.25 N.J.—Kase v. Kase, 86 A.2d 
587, 18 N.J.Super. 12. 

McKensey v. McKensey, 55 A. 
1073, 65 N.J.Eq. 633, 

Maloney v. Maloney, 174 A. 28, 
12 N.J.Misc. 397. 

42.30 N.J.—Kase v, Kase, 86 A.2d 
587, 18 N.J.Super. 12. 

Divorce suit is still pending for 
purpose of alimony, and court still 
has jurisdiction of parties. 

N.J.—^Kase v, Kase, supra. 

42.35 N.Y.—Stoll V. Stoll, 101 N.Y. 

S.2d 308. 

43. Ohio,—^Weidman v. Weidman, 48 
N.E. 506, 57 Ohio St. 101. 

19 C.J. p 249 note 40. 

14. N.Y,—Chandler v. Chandler, 272 
N.Y.S. 306, 241 App.Div. 390. 
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A rule of law or statute, 

Wash.—Nyman v. Nyman, 95 P.2d 
375, 1 Wash.2d 79. 

44.5 Ky.—Jones v. Jones, 145 S.W. 
2d 90, 284 Ky. 511. 

45. U.S.—Helvering v. Fitch, 60 S. 
Ct. 427, 309 U.S. 149, 84 L.Ed. 665, 
mandate conformed to, C.C.A., 
Fitch V. Commissioner of Internal 
Revenue, 111 F.2d 896, Iowa law. 

Ingraham v. Commissioner of 
Internal Revenue, C.C.A.9, 119 F.2d 
223, stating Connecticut law. 

Green v. Green, D.C.Alaska, 113 
P.Supp. 697. 

Ariz.—Stanley v. McKenzie, 240 P. 
1033, 29 Ariz. 288. 

Cal.—Simpson v. Simpson, 285 P.2d 
313, 134 C.A.2d 219. 

D.C.—Heckman v. Heckman, D.C., 83 
F.Supp. 687. 

Ill.—Kelley v. Kelley, 147 N.E. 659, 
317 Ill. 104. 

Wain V. Barnay, 219 Ill.App. 401. 
Iowa.—Cappel v. Cappel, 55 N.W.2d 
481, 243 Iowa 1363—Pedersen v. 
Pedersen, 17 N.W.2d 520, 235 Iowa 
708—Duvall v. Duvall, 244 N.W. 
718, 215 Iowa 24, 83 A.L.R. 1242. 
Me.—Plummer v. Plummer, 14 A.2d 
705, 137 Me. 39. 

Mich,—Mack v. Mack, 278 N.W. 99, 
283 Mich. 365—Harner v. Harner, 
238 N.W. 264, 255 Mich. 515. 

Minn.—^Warner v. Warner, 17 N.W.2d 
58, 219 Minn. 59. 

Mo.—Smith v. Smith, 164 S.W.2d 921, 
350 Mo. 104. 

Herbert v. Herbert, 299 S.W. 
840, 221 Mo.App. 201. 

Or.—Saurman v. Saurman, 282 P. 
Ill, 131 Or. 117. 

Tenn.—^Darby v. Darby, 277 S.W. 

894, 152 Tenn. 287, 42 A.L.R. 1379. 
Utah.—^Hamilton v. Hamilton, 58 P, 
2d 11, 89 Utah 554. 

19 C.J. p 249 note 41, p 272 note 36. 

Authority to “change” or 
new” decree means power to modify 
a decree in respect of the subject 
matter which it decided, or to make 
another or different decree on the 
same subject matter as the original 
one. 

Miss.—Schneider v. Schneider, 125 So. 
91, 155 Miss. 621. 

Mere reference to agreement is not 
such a provision with respect to ali- 
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authorizing the modification and alteration of de¬ 
crees granting alimony is generally held not to au¬ 
thorize an award of alimony after a decree for di¬ 
vorce which is silent on the subject of, or denies, 
alimony. Moreover, such a statute has been held not 
to permit an award of alimony where a wife, with¬ 
out fraud or duress, has relinquished her right to 
alimony in consideration of a comprehensive prop¬ 
erty settlement agreement, and such agreement has 
been fully executed and performed.'^^.s 

On reopening case. Under appropriate statutory 
provisions, a default judgment decreeing an absolute 
divorce and silent as to alimony may, in proper 
cases, be opened up to permit the wife to prose- 
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cute a claim for alimony.46 On reopening, on mo¬ 
tion of the wife, a case in which a divorce has been 
granted the husband, permanent alimony may be 
decreed the wife.^6-5 

Right reserved in decree. Alimony may be grant¬ 
ed after a decree of divorce, if the right to have 
it subsequently determined is reserved therein ^7 
and personal service has been had on the defendant 
husband,^'^•5 provided application therefor is made 
before the action has become stale.^S 
mony has been granted after a legislative divorce 
which reserved the question of alimony for the 
courts.49 Where the court has jurisdiction to pass 
on alimony, a statutory provision authorizing the 


mony as to empower the court to 
modify the decree by providing- for 
alimony beyond that agreed to. 

Ill.—^Keene v. Keene, 241 Ill.App. 
414. 

Benial on specific ground 

It has been suggested that, where 
the order denying alimony was based 
on grounds that the husband then 
had no property and no means with 
which to support the wife, and phys¬ 
ically was unable to earn support 
for her, an application for modifica¬ 
tion on the ground that the husband 
had thereafter acquired property or 
otherwise became able to support the 
wife might be entertained under the 
statute. 

Utah.—Cody v. Cody, 154 P. 962, 
47 Utah 456. 

45.5 Pla.—Haynes v. Haynes, 71 So. 
2d 491. 

46. Ky.—Logsdon v. Logsdon, 263 
S.W. 728, 204 Ky. 104—Summers v. 
Summers, 143 S.W. 27, 146 Ky. 
653. 

46.5 Pla.—Hyman v. Hyman, 6 So. 
2d 635, 149 Fla. 558. 

47. Cal.—Schnerr v. Schnerr, 17 P. 
2d 740, 128 C.A. 363. 

HI.—Bremer v. Bremer, 122 N.E.2d 
794, 4 I11.2d 190. 

Corpus Juris Secuudum quoted in 

Farris v. Kiriazis, 67 N.E.2d 701, 
702, 329 IlLApp. 225. 

Iowa.—Corpus Juris cited in Doek- 
sen V. Doeksen, 210 N.W. 546, 647, 
202 Iowa 489. 

Kan.—Morton v. Morton, 86 P.2d 486, 
149 Kan. 77. 

Ky.—Lyon v. Lyon, 47 S.W.2d 1072, 
243 Ky. 236—Summers v. Sum¬ 
mers, 143 S.W. 27, 146 Ky. 653. 
La.—^Hawthorne v. Hawthorne, 39 So. 

2d 338, 214 La. 905. 

Md.—Rittler v. Rittler, 23 A.2d 676, 
180 Md. 691—Staub v. Staub, 183 A. 
605, 170 Md. 202. 

Mich.—^McCoy v. McCoy, 27 N.W.2d 
62, 317 Mich. 478—Mack v. Mack, 
278 N.W. 99, 283 Mich. 365. 

Miss.—^Moore v. Moore, 140 So. 626, 
163 Miss. 15. 


N.Y.—^People ex rel. Commissioners 
of Public Charities & Correction v. 
Cullen, 47 N.E. 894, 153 N.Y. 629, 
44 L.R.A. 420. 

Ryskind v. Ryskind, 245 N.Y.S. 
237, 230 App.Div. 481, motion 

granted 177 N.E. 176, 256 N.Y. 
642. 

Crawford v. Crawford, 221 N.Y.S. 
551, 129 Misc. 683—Matthews v. 
Matthews, 219 N.Y.S. 341, 128 Misc. 
426. 

Wis.—Schall v. Schall, 49 N.W.2d 429, 
259 Wis. 412. 

19 C.P. p 248 note 36. 

Power to include in decree provision 
for subsequent determination of 
permanent alimony see infra § 250. 

Reservatiou of right required 

A decree which granted hu.sband 
an absolute divorce and made an ap¬ 
proximately equal division of prop¬ 
erty between parties, but which did 
not grant wife any alimony, was 
modified so as to include a provision 
that wife was not precluded from ap¬ 
plying, under proper circumstances, 
for a redeterminatlon of question of 
alimony. 

Mich.—Gordon v. Gordon, 46 N.W.2d 
920, 330 Mich, 67. 

Implied reservation 

Where it was intended at all times 
by both husband and wife that court 
was to retain jurisdiction of wife's 
divorce suit to consider finally their 
property rights and question of per¬ 
manent alimony and support money, 
and reason that interlocutory di¬ 
vorce decree was silent as to ques¬ 
tion of alimony and related matters 
was that district court did not de¬ 
cide them until almost two weeks 
later, and final decree provided that 
it was on terms and conditions con¬ 
tained in Interlocutory decree or any 
“modification or change” thereof 
“subsequently” made by district 
court, orders dealing with alimony 
and related matters and entered aft¬ 
er final divorce decree were valid and 
within jurisdiction of district court. 
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Colo.—^Rodgers v. Rodgers, 323 P2d 
892. 

Reference to agreement 

Recitation in findings that defend¬ 
ant's support was provided for in 
agreement between parties showed 
no Intention to reserve jurisdiction, 
especially in view of the fact that a 
provision in the draft of the decree 
expressly reserving such jurisdic¬ 
tion had been stricken. 

Ill.—Keene v. Keene, 241 Ill.App. 
414. 

Effect of award on. prior retention of 
jurisdiction 

Decree granting absolute divorce 
and custody of child to wife, and ad¬ 
judicating costs of cause which was 
retained In court for further orders 
on alimony and support allowances, 
was held a “final decree,” and not an 
“interlocutory decree,” as respects 
provision retaining case within 
court's jurisdiction for further or¬ 
ders, which provision, therefore, was 
not abrogated by subsequent decree 
confirming clerk's report as to ali¬ 
mony without further specific reten¬ 
tion of jurisdiction. 

Tonn.—Cockrell v. Cockrell, 83 S.W.2d 
281, 19 Tenn.App. 71. 

On change of conditions 

Where allowance for support of 
minor children was all that husband 
was able to pay, wife was entitled to 
alimony to bo allowed when changed 
conditions would enable husband to 
pay alimony. 

Ky.—Lester v. Lester, 178 S.W.2d 
428, 296 Ky. 691. 

47.5 Ill.—Parris v. Kiriazis, 67 N.E. 
2d 701, 329 IlLApp. 225. 

48. Ga.—Underwood v. Underwood, 
83 S.E, 208, 142 Ga. 441, L.R.A 
1015B, 674. 

Ill.—Corpus Juris Secundum quoted 
in Farris v. Kiriazi.s, 67 N.E.2d 
701, 702, 329 Ill.App. 225. 

19 C.J. p 248 note 37. 

49. Tenn.—^Richardson v. Wilson, 8 
Yerg, 67. 
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court to reserve the question of the allowance there¬ 
of until the final hearing is not a limitation on the 
jurisdiction of the court to pass on the question of 
alimony subsequent to the decree of divorce.^9-5 

Ex parte decree. Where the husband procured 
a divorce by ex parte decree^o in a state or country 
other than that in which the wife was domiciled,51 
or, under some statutes, where he procured a di¬ 
vorce, separation, annulment, or a declaration of 
the nullity of a void marriage, in a court in the 
state or in another state,5i-5 and the court granting 
it had no jurisdiction of the wife, as where she was 
served only by publication, or in another state, and 
she did not appear in the action, it is generally held 
that the decree is not an adjudication of the wife^s 
right to alimony, and that a court having the requi- 
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site jurisdiction with respect to the husband or his 
property may subsequently award her alimony. On 
the other hand, there is authority holding that the 
wife’s right to alimony is barred by a decree of di¬ 
vorce obtained by the husband ex parte,52 at least 
where such decree expressly bars the wife of any 
interest in the husband’s property.53 

Where alimony may be awarded to either party, 
as discussed supra § 229 (1) a, an ex parte decree 
of divorce granted a husband against his nonresi¬ 
dent, wife who did not own any property in the 
state, is not res judicata of the right of the husband 
in a subsequent action to alimony.53.5 

Where the wife obtains an ex parte decree of 
divorce,®^ as where she obtained the decree on 


49.5 Ill.—Bremer v. Bremer, 122 
N.B.2d 794, 4 I11.2d 190. 

50. Ala.—Golden v. Golden, 14 So. 
638, 102 Ala. 353. 

Iowa.—Goldie v. Goldie, 98 N.W. 630, 
99 N.W. 707, 123 Iowa 175. 

Me.—Stilphen v. Stilphcn, 58 Me. 508, 
4 Am.R. 305. 

Miss.—Corpus Juris cited in. Craw¬ 
ford V. Crawford, 130 So. 688, 691, 
158 Miss, 382. 

N.J.—Butler v. Butler, 38 N.J.Eq. 
626. 

Ohio.—^Weidman v. Weidman, 48 N.E. 
606, 67 Ohio St. 101. 

Barberton Savings Bank Co. v. 
Belford, 14 Ohio Cir.Ct.N.S., 24, 22 
Ohio Cir.Dec. 674. 

51. Fla.—Pawley v. Pawley, 46 So, 
2d 464, 28 A.L.R.2d 1368. petition 
denied 47 So.2d 646, certiorari de¬ 
nied 71 S.Ct. 90, 340 U.S. 866, 96 
L.Ed. 632. 

Ky.—Honaker v. Honaker, 291 S-W. 
42, 218 Ky. 212. 

Mich.—Wright v. Wright, 24 Mich, 
180. 

Neb.—Cochran v. Cochran, 60 N.W. 
942, 42 Neb. 612. 

Ohio.—^Mansfield v. McIntyre, 10 Ohio 
27. 

Tenn.—Toncray v. Toncray, 131 S.W. 
977, 123 Tenn. 476, 34 L.R.A.,N.S., 
1106, Ann.Cas.l912C, 284. 

19 C.J. p 248 note 28, 

Effect of alimony decree in foreign 
divorce generally see infra §§ 373- 
381. 

Right not destroyed 
Right of wife to be heard on ques¬ 
tion of alimony cannot be destroyed 
by a divorce decree secured by hus¬ 
band in an action wherein only con¬ 
structive service of process was ef¬ 
fected. 

Fla.—Pawley v. Pawley, 46 So-2d 
464, 28 A.L.R.2d 1368, petition de¬ 
nied 47 So.2d 546, certiorari denied 
71 S.Ct. 90, 340 U.S. 866, 96 L.Ed. 
632. 

Where court had Jurisdiction of 
domicile of both parties and of prop- 
27A C.J.S.—65 


erty of husband over which it as¬ 
sumed to act, its decree barred a 
subsequent application for alimony, 
even though the decree had been 
made in the wife’s absence, and on 
constructive notice by means of per¬ 
sonal delivery of process in another 
state. 

Minn.—Sprague v. Sprague, 76 N.W. 
268, 73 Minn. 474, 72 Am.S.R. 636, 
42 L.R.A. 419. 

Statutory right to open up Judg¬ 
ment rendered solely on service by 
publication, cannot be invoked by a 
wife, who failed to receive service 
and notice by mail only because she 
was living under an assumed name. 
Ohio.—Peck v. Peck, 15 Ohio N.P..N. 
S., 686. 

Property subsequently acquired by 
husband 

Although the fact that the hus¬ 
band has property in the state in 
which the wife seeks alimony may 
in certain cases warrant an award to 
her despite a valid decree of di¬ 
vorce, silent as to alimony, obtained 
by the husband in another state, 
property in the former state ac¬ 
quired by the husband after the di¬ 
vorce cannot confer such jurisdic¬ 
tion. 

Iowa.—^Van Orsdal v. Van Orsdal, 24 
N.W. 679, 67 Iowa 36. 

51.5 N.Y.—Vanderbilt v. Vander¬ 
bilt, 138 N.Y.S.2d 222, 207 Misc. 
291, 294, affirmed 147 N.Y.S.2d 126, 
1 A.D,2d 3, affirmed 135 N.B.2d 663, 
1 N.Y.2d 342, 163 N.Y.S.2d 1, af¬ 
firmed 77 S.Ct. 1360, 354 U.S. 416, 1 
L.Ed. 1456. 

Statute held valid 

N.Y.—^Vanderbilt v. Vanderbilt, 147 
N.Y.S.2d 125, 1 A.D.2d 3, affirmed 
135 N.E.2d 653, 1 N.Y.2d 342, 153 
N.Y.S.2d 1, affirmed 77 S.Ct. 1360, 
354 U.S. 416, 1 L.Ed.2d 1456. 
“Maintenance” and “support,” as 
used within statute providing for 
maintenance and support of wives 
whose husbands obtain ex parte di¬ 
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vorce decrees, have same connotation 
and are used interchangeably. 

N.Y.—^Vanderbilt v. Vanderbilt, 138 
N.Y.S.2d 222, 207 Misc. 291, 294. 
affirmed 147 N.Y.S.2d 125, 1 A.D. 
2d 3, affirmed 135 N.E.2d 563, 1 N.Y. 
2d 342, 153 N.T.S.2d 1, affirmed 77 
S.Ct. 1360, 354 U.S. 416, 1 L.Ed. 
2d 1456. 

52. Kan.—^Roe v. Roe. 35 P. 808, 52 
Kan. 724, 39 Am.S.R. 367. 

By foreign divorce decree 
Vt.—Loeb V. Loeb, 114 A.2d 518, 118 
Vt. 472. 

53. Kan.—^Lewis v. Lewis, 15 Kan. 
181. 

53.5 Ohio.—^Hasselschwert v. Has- 
selschwert, 145 N.E.2d 224, 103 
Ohio App. 202. 

54. Ark.—Corpus Juris quoted in 
Wagster v. Wagster, 103 S.W.2d 
638, 640, 198 Ark. 902. 

Ohio.—Weidman v. Weidman, 48 N. 
B. 506, 67 Ohio St. 101—Woods v. 
Waddle, 8 N.E. 297, 44 Ohio St. 
449. 

Wick V. Wick, 16 N.E.2d 780, 68 
Ohio App. 72—Stephenson v. Steph¬ 
enson, 6 N.E.2d 1005, 54 Ohio App. 
239. 

Okl.—Miller v. Miller, 99 P,2d 615, 
186 Okl. 566, certiorari denied 61 
S.Ct. 9, 311 U.S. 645, 85 L.Ed. 411— 
West V. West, 246 P. 699, 114 Okl. 
279. 

Wash.—^Adams v. Abbott, 56 P. 931, 
21 Wash. 29. 

Whether domestic or foreigm court 
granted original decree is immate¬ 
rial. 

Ohio.—Stephenson v. Stephenson, 6 
N.E.2d 1005, 64 Ohio App. 239. 
Wis.—Pollock V. Pollock, 77 N.W.2d 
485, 273 Wis. 233. 

Husband’s right to attack divorce de¬ 
cree in defense 

As a corollary to the doctrine per¬ 
mitting a wife who has obtained an 
ex parte decree of divorce to bring 
a subsequent action for alimony, the 
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service of process by publication,54.5 the court hav¬ 
ing no jurisdiction of the husband, some authorities 
hold that, since the right to alimony was not and 
could not have been adjudicated in such proceeding, 
it is not barred by the decree. Others, however, 
hold that in electing to obtain a decree of divorce 
by a court having no jurisdiction of the husband 
and hence no authority to award alimony, as where 
service of process is by publication or by personal 
service in a foreign state, the wife surrenders her 
right to alimony and may not be awarded it at a 
subsequent time by a court having the requisite ju¬ 
risdiction,55 even though the original decree at¬ 
tempted to reserve or leave open the question of ali¬ 
mony.5 6 In any event, where the decree of divorce 
has been acquiesced in for several years, a court will 
not permit it to be disturbed for the purpose of 
giving alimony.57 

Fraud. If, in a suit by a wife for divorce and 
alimony, plaintiff is granted a divorce, but through 
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the fraud of defendant the judgment makes no pro¬ 
vision for alimony, proper alimony may be award- 
ed58 on impeachment of the judgment for fraud as 
in other cases,5^^ or on a new trial of the alimony 
claim.55 Fraud on the rights of the wife with re¬ 
spect to alimony is shown where it appears that she 
did not receive unbiased and independent legal 
advice as to her rights, but that the divorce action 
was controlled throughout by the defendant hus¬ 
band with the aid of an attorney selected and em¬ 
ployed by him.50.5 A judgment of divorce procured 
by the husband through fraud docs not preclude 
the wife from subsequently obtaining alimony.51 

Concliisivcncss of independent action denying 
alimony. Where the question as to the right of a 
divorced wife to permanent alimony has been ad¬ 
judicated in an independent action brought after 
the divorce and a decision rendered therein on the 
merits denying alimony, such decision is conclusive 
on the parties,51*5 except where there is a subse- 


husband in such subsequent suit 
would have the right to contest the 
merits of the divorce itself, not for 
the purpose of setting it aside, but 
to defeat the alimony. 

Utah.—Hutton v. Dodge, 198 P. 165, 
58 Utah 228. 

54.5 Mass.—Baird v. Baird, 41 N.E. 

2d 5, 311 Mass. 329. 

After grant, and during existence, of 
interlocutory decree 
Cal.—Bernard v. Bernard, 179 P.2d 
625, 79 C.A.2d 353. 

Divorce obtained in another state 
Okl.—Miller v. Miller, 99 P.2d 515, 
186 Okl. 566, certiorari denied 61 
S.Ct. 9, 311 U.S. 645, 85 L.Ed. 
411. 

55, Ill.—Kelley v. Kelley, 147 N.E. 
659, 317 Ill. 104. 

Iowa.—Doeksen v. Doeksen, 210 N.W. 
545, 202 Iowa 489—McCoy v. Mc¬ 
Coy, 1S3 N.W. 377, 101 Iowa 973. 
Md.—Staub v. Staub, 183 A. 605, 170 
Md. 202. 

Neb.—Elclred v. Eldred, 87 N.W. 340, 
62 Neb. 613. 

Tenn.—^Darby v. Darby, 277 S.W. 
894, 152 Tenn. 287, 42 A.L.R. 1379. 

56. Iowa.—Doeksen v. Doeksen, 210 
N.W. 545, 547, 202 Iowa 489. 

Beason for rule 

“If the court had no jurisdiction in 
the original proceeding to make any 
award of alimony, it necessarily and 
logically must follow that the court 
had no jurisdiction ... to 
make any order respecting the sub¬ 
ject of alimony by . . . reser¬ 

vation of the question. It could not 
reserve jurisdiction of a subject- 
matter of which it did not have ju¬ 
risdiction.” 

Iowa.—Doeksen v. Doeksen, supra. 


Beservation of power to enforce de¬ 
cree 

Where, in divorce from nonresi¬ 
dent defendant on constructive serv¬ 
ice, an unenforceable decree for ali¬ 
mony was awarded, and cause re¬ 
tained, and, on defendant's return to 
jurisdiction, complainant filed peti¬ 
tion asking alimony, such petition 
cannot be entertained. 

Tenn.—^Darby v. Darby, 277 S.W. 894, 
152 Tenn. 287, 42 A.L.R. 1379. 

57. Kan.—Roe v. Roe, 35 P. 808, 
52 Kan. 724, 39 Am.S.R. 367. 

N.J.—Nichols V. Nichols, 25 N.J.Eq. 
60. 

58. S.D.—Cobb v. Cobb, 179 N.W. 
498, 43 S.D. 388. 

Wash.—Hamilton v. Hamilton, 58 1*. 

2d 11, 89 Wash. 554. 

Wyo.— Corpus Juris Secundum cited 
in Rush v. Rush, 133 l».2d 366, 369, 
58 ^\’yo. 406. 

Divorce procured by fraud 

A judgment of divorce in favor of 
the wife procured by the hu.sband 
through fraud and silent as to ali¬ 
mony does not preclude the wife, un¬ 
able to secure relief from the Judg¬ 
ment by appeal, from obtaining ali¬ 
mony in a separate action. 

Ky.—Asher v. Asher, 60 S.W.2d 592, 
249 Ky. 215. 

59. Pla.—Miller v. Miller, 184 So. 
672, 134 Fla. 725, motion denied 
189 So. 927, 138 Fla. 329. 

Wyo.— Corpus Juris Secundum cited 
In Rush V. Rush, 133 P.2d 366, 369, 
58 Wyo. 406. 

19 O.J. p 248 note 30. 

Proper court 

Where time to attack judgment in 
court where it was rendered has not 
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expired, wife’s petition should be 
brought therein. 

\\\vo. —Ru.sh V. Rush, supra. 

Petition in nature of bill of review 
AVhere a vvifo who has obtained a 
divorce alleges that she was forced 
to accept from the husband, under 
duress, a sum of money in full set- 
tl<*!U(‘nt of her alimony, which sum 
wa.s unjust and unfair, and the di¬ 
vorce dtM'ree was silent as to ali¬ 
mony, h(*r application for leave to 
fiU‘ a petition in the nature of a bill 
of n'\l(‘W, made within six months 
after the final decree, should have 
been granted in view of the liber¬ 
ality of the law with respect to the 
riglits of u married woman, not 
shown tt> have been unworthy, in the 
property of her hus})and. 

Pin.--Miller v. Miller, 184 So. 672, 
134 Pla.. 725, motion denied 189 So. 
927, 138 Fla. 329. 

Petition held sufiLcient 
Wyo.--Ru.sh V. Rujih, 133 P.2d 366, 58 
Wyo. 496. 

60. Iowa.—Graves v. Gi\aves, 115 N. 
W. 488, 138 Iowa 17. 

Wyo.—Corpus Juris Secundum cited 
in Uu.sh V. Rush. 133 P.2d 366, 369, 
58 Wyo. 406. 

19 C.J. p 248 note 31. 

60.5 Wyo,—Rush v. Rush, supra. 

61. Ky.—Bushong v. Bushong, 146 
S.W.2d 610, 283 ICy. 36. 

61.5 N.J.—Chirol.stein v. Chirelstein, 
79 A.2d 884, 12 N.J.Super. 468. 

Party estopped 

Plaintiff was estopped to obtain ali- 
mtmy from former husband where 
any claim plaintiff might have had 
for permanent support, whether by 
way of alimony or separate mainte¬ 
nance, was considered and disposed 
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quent change in the condition of the parties the 
court may make a new judgment based on the new 

•situation.61-10 

§ 232. Discretion of Court 

a. In general 

b. Nature of discretion exercised and 

rules governing 

a. In General 

In general, the allowance of permanent alimony Is not 
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mandatory, but the question of Its allowance or disallow¬ 
ance, particularly with respect to the amount, If any, to 
be awarded, rests In the sound discretion of the court. 

As a general rule, subject to statutory exceptions, 
if any, the allowance of permanent alimony is not 
mandatory.62 Statutes authorizing the allowance 
of alimony are generally merely permissive, 
and,do not compel a court to grant it in a divorce 
case.®2.10 'pjig entire question of the allowance or 
disallowance of alimony is for the court and rests 
within its sound discretion.®^ Included within this 


of in a previous action between same 
parties. 

Cal.—Calhoun v. Calhoun, 183 P.2d 
922, 81 C.A.2d 297. 

Proper procedure to correct 
Any error in decree dismissing" 
with prejudice wife’s complaint seek¬ 
ing alimony should be corrected 
through process of appeal and not 
by means of a new suit on same 
cause of action. 

N.J.—Chirelstein v. Chirelstein, 79 
A.2d 884, 888, 12 N.J.Super. 468. 

61.10 N.J.—Chirelstein v. Chirel¬ 
stein, supra. 

Sense in which alimony decree not 
conclusive 

“We recognize that there is a sense 
in which an alimony decree is not 
conclusive. Conditions may change: 
the needs of the former wife may 
grow with sickness, or the loss of 
other income; or she may remarry. 
Or the husband’s ability to pay ali¬ 
mony may dwindle or grow.” 

N.J.—Chirelstein v. Chirelstein, su¬ 
pra. 

62. U.S.—Ingraham v. C. I. R,, C. 
C.A,9, il9 P.2d 223, stating Con¬ 
necticut law—Commissioner of In¬ 
ternal Revenue v. Tuttle, C.C.A., 89 
P.2d 112. 

Ala.—Rich v. Rich, 54 So.2d 554, 256 
Ala. 330—Sharp v. Sharp, 161 So. 
709, 230 Ala. 639. 

Conn.—Bielan v. Blclan, 62 A.2d 6G4, 
135 Conn. 163, 9 A.L.R.2d 1019. 

Ind,—Ferguson v. Ferguson, 125 N.E. 
2d 816, 125 Ind.App. 59G—Wallace 
V. Wallace, 110 N.K2d 514, 123 Ind. 
App. 454, rehearing denied 111 N.E. 
2d 90, 123 Ind.App. 454—Ralston v. 
Ralston, 41 N.E.2d 817, 111 Ind. 
App. 670. 

Iowa.—Rctman v. Retman, 254 N.W. 
804—Black v. Black, 205 N.W. 970, 
200 Iowa 1016. 

Mo.—Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212—Smith v. Smith, 
164 S.W.2d 921, 350 Mo. 104. 

Ballew V. Ballew, App., 288 S.W. 
2d 24—Shilkett v. Shllkett, App., 
285 S.W.2d 67—Simmons v. Sim¬ 
mons, App., 280 S.W.2d 877—Baker 
V. Baker, App., 274 S.W.2d 322— 
Shapiro v. Shapiro, App., 238 S.W. 
2d 886—McCormack v. McCormack, 
App., 238 S.W.2d 858—Stokes v. 


Stokes, App., 222 S.W.2d 108— 
Phillips V. Phillips, App., 219 S.W. 
2d 249—^Pite v. Fite, App., 196 S.W. 
2d 65—Knebel v. Knebel, App., 189 
S.W.2d 464. 

Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

Formerly in Alabama 

(1) Some award of alimony on the 
granting of an absolute divorce was 
mandatory, unless the wife had a 
separate estate sufficient for her sup¬ 
port. 

Ala.—Higgins v. Higgins, 130 So. 
677, 222 Ala. 44—^Robertson v. Rob¬ 
ertson, 104 So. 27, 213 Ala. 114— 
Gibson v. Gibson, 83 So. 478, 203 
Ala. 466. 

(2) However, in the case of a di¬ 
vorce from bed and board, an award 
of alimony was not mandatory. 

Ala.—Higgins v. Higgins, supra. 

In, Kansas award of alimony to 
wife is mandatory where she is 
granted divorce because of husband’s 
fault, 

Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361. 

62.5 tl.S.—^Ingraham v. Commission¬ 
er of Internal Revenue, C.C.A.9, 119 
F.2d 223, stating Connecticut law. 
Colo.—Schleiger v. Schleiger, 324 P. 
2d 370—International Trust Co. v. 
Liebhardt, 139 P.2d 264, 111 Colo. 
208, 147 A.L.R. 700, 

Conn.—Bielan v. Bielan, 62 A.2d 664, 
135 Conn, 163, 9 A.L..R.2d 1019. 

62.10 Colo.—Schleiger v. Schleiger, 
324 P.2d 370—^International Trust 
Co. V, Liebhardt, 139 P.2d 264, 111 
Colo. 208, 147 A.L.R. 700. 

63. U.S.—Burch v. Burch, C.A.Vir¬ 
gin Islands, 205 F.2d 115—Burch 
V. Burch, C.A.Virgin Islands, 195 
F.2d 799—Ingraham v. Commis¬ 
sioner of Internal Revenue, C.C.A.9, 
119 P.2d 233, stating Connecticut 
law. 

Ala.—McGregor v. McGregor, 58 So. 
2d 457, 257 Ala. 232—Rich v. Rich, 
64 So.2d 554, 256 Ala. 339—Davis 
V. Davis, 51 So.2d 876, 255 Ala. 
488—Russell v. Russell, 24 So.2d 
124, 247 Ala. 284—Garlington v. 
Garlington, 22 So.2d 89, 246 Ala. 
665—Thomas v. Thomas, 172 So. 
282, 233 Ala. 416—Waldrep v. | 
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Waldrep, 165 So. 235, 231 Ala. 390 
—Sharp V. Sharp, 161 So. 709, 230 
Ala. 539. 

Ariz.—MePadden v. MePadden, 196 
P. 452, 22 Ariz. 246. 

Ark.—Childers v. Childers. 313 S.W. 
2d 75—Carty v. Carty, 258 S.W.2d 
43, 222 Ark. 183—Bridwell v. Brid- 
well, 231 S.W.2d 117, 217 Ark. 514— 
Angelletti v. Angelletti, 193 S.W.2d 
330, 209 Ark. 991—^Laird v. Laird, 
145 S.W.2d 27. 201 Ark. 483—Up¬ 
church V. Upchurch, 117 S.W.2d 339, 
196 Ark. 324—Ray v. Ray. 93 S.W. 
2d 665, 192 Ark. 660—Conner v. 
Conner, 91 S.W.2d 260, 192 Ark. 289 
—Johnson v. Johnson, 263 S.W. 379, 
165 Ark. 195—O’Bryan v. O'Bryan, 
252 S.W. 577, 158 Ark. 643. 

Cal.—Hall V. Hall, 267 P.2d 249, 42 
C.2d 435—Webber v. Webber, 199 
P.2d 934. 33 C.2d 153—Baldwin v. 
Baldwin, 170 P.2d 670, 28 C.2d 406 
—^Bastjan v. Bastjan, 12 P.2d 627, 
215 C. 662. 

Wright v. Wright, 306 P.2d 536, 
148 C.A.2d 257—Jones v. Jones, 286 
P.2d 908, 135 C.A.2d 52—Simpson 
V. Simpson, 285 P.2d 313, 134 C.A. 
2d 219—^Porrest v. Forrest, 271 P.2d 
■ 70, 125 C.A.2d 674—Trembath v. 
Trembath, 268 P.2d 208, 124 C.A.2d 
265—Heilman v. Heilman, 239 P.2d 
458, 108 C.A.2d 588—^Kalmus v. Kal- 
mus, 230 P.2d 67, 103 C.A.2d 405, 
certiorari denied 72 S.Ct. 292, 342 

U. S. 903, 96 L.Ed. 676—Murdoch 

V. Murdoch, 218 P.2d 613, 97 C.A. 

2d 825—^Newbauer v. Newbauer, 212 
P.2d 240, 95 C.A.2d 36—Melny v. 
Melny, 203 P.2d 588, 90 C.A.2d 
672—Pallon v. Fallon, 189 P.2d 
766, 83 C.A.2d 798—Cozzi v. Cozzi, 
183 P.2d 739, 81 C.A.2d 229—Sho- 
piro V. Shopiro, App., 153 P.2d 62— 
Scheibe v. Scheibe, 134 P.2d 835, 
67 C.A.2d 336, followed in 134 P.2d 
841, 57 C.A.2d 1019—Booth v. 

Booth, 279 P. 458, 100 C.A. 28—Duf- 
fey v. Duffey, 251 P. 218, 79 C.A. 
734—^Webster v. Webster, 185 P. 
863, 43 C.A. 772—^Farrar v. Farrar, 
182 P. 989, 41 C.A. 452. 

Colo.—Schleiger v. Schleiger, 324 P. 
2d 370—Todd v. Todd, 291 P.2d 
386, 133 Colo. 1—^Nunemacher v. 
Nunemacher, 287 P.2d 662, 132 

Colo, 300—^Kleiger v. Kleiger, 254 
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P.2d 426, 127 Colo. 86—Fifer v. 
Fifer, 202 P,2d 945, 119 Colo. 230, 
motion denied 206 P.2d 336, 120 
Colo. 10—^Zook V. Zook, 195 P.2d 
387, 118 Colo. 299—Urlingr v. Urling, 
109 P.2d 1060, 107 Colo. 186— 

Rodgers v. Rodgers, 76 P.2d 1104, 
102 Colo. 94. 

Conn.—^Elmore v. Elmore, 85 A.2d 
491, 138 Conn. 408—^French v. 

French, 66 A.2d 714, 135 Conn. 
542—Bielan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.l4.R.2d 1019— 
La Bella v. La Bella, 57 A.2d 627, 
134 Conn. 312—^Felton v. Felton, 
196 A. 791, 123 Conn. 564. 

D.C.—Holmes v. Holmes, 155 F.2d 
737, 81 U.S.APP.D.C. 132, 166 A.L.R. 
1000. 

Fla.—Kahn v. Kahn, 78 So.2d 367— 
Pross V. Press, 72 So. 2d 671— 
Longino v. Longino, 67 So.2d 203— 
Baker v. Baker, 114 So. 661, 94 Fla. 
1001 . 

Idaho.—^Finnegan v. Finnegan, 285 P. 
2d 488, 76 Idaho 500—Malone v. 
Malone, 130 P.2d 674, 64 Idaho 252 
—^Enders v. Enders, 211 P. 549, 
36 Idaho 481. 

Ind.—Van Natta v. Van Natta, 121 
N.E. 825, 188 Ind. 75. 

Smith V. Smith, 115 N.E.2d 217, 
124 Ind.App. 343—Ralston v. Ral¬ 
ston, 41 N.E.2d 817, 111 Ind.App. 
670. 

Iowa.—Black v. Black, 206 N.W. 970, 
200 Iowa 1016—Blain v. Blain, 206 
N.W. 785, 200 Iowa 910—Mitvalsky 
V. Mitvalsky, 179 N.W. 620, 191 
Iowa 8. 

Kan.—DeWitt v. DeWitt, 223 P.2d 
970, 170 Kan. 68—Stanton v. Stan¬ 
ton, 201 P.2d 1076, 166 Kan, 386— 
Gerlecz v. Gerlecz, 230 P. 1032, 117 
Kan. 198—Tillery v. Tillery, 222 P. 
100, 115 Kan. 81—^Wespe v. Wespe, 
216 P. 814, 114 Kan. 21—Blair v. 
Blair, 186 P. 746, 106 Kan. 161. 
Ky.—Rutledge v. Rutledge, 310 S,W. 
2d 276—Willoughby v. Willoughby, 
294 S.W.2d 550—^Aubrey v. Aubrey, 
198 S.W.2d 209, 303 Ky. 534—Osten 
V. Osten, 161 S.W.2d 67, 286 Ky. 
473—Beutel v. Beutel, 91 S.W.2d 
628, 262 Ky. 805. 

La.—^Howell v. Howell, 86 So.2d 885, 
229 La. 310—^Blank v. Barrileaux, 
26 So.2d 473, 210 La. 11G—Matheny 
V. Matheny, 18 So.2d 324, 205 La. 
869—Jones v. Jones, 9 So.2d 227, 
200 La. 911—Abbott v. Abbott, 6 So. 
2d 504, 199 La. 65. 

Mich.—^Nance v. Gentry, 5 N.W.2d 
689, 303 Mich. 121—Wood v. Wood, 
284 N.W. 627, 288 Mich, 14. 

Minn.—Johnson v. Johnson, 84 N.W. 
2d 249, 260 Minn. 282—Baskerville 
V. Baskerville, 75 N.W.2d 762, 246 
Minn. 496—Webber v. Webber, 196 
N.W. 646, 167 Minn. 422. 

Miss.—^Lowry v. Lowry, 90 So.2d 862 
—Gresham v. Gresham, 21 So.2d 
414, 198 Miss. 43. 

Mo.—Carr v. Carr, 232 S.W.2d 488— 


Brinker v. Brinker, 227 S.W.2d 
724, 360 Mo. 212. 

Ballew V. Ballew, App., 288 S.W. 
2d 24—Simmons v. Simmons, App., 
280 S.W.2d 877—^McCormack v. Mc¬ 
Cormack, App., 238 S.W.2d 858— 
Lamberson v. Lamberson, App., 230 
S.W.2d 497—Stokes v. Stokes, App.. 
222 S.W.2d 108—Phillips v. Phil¬ 
lips, App., 219 S.W.2d 249—Fite v. 
Fite, App., 196 S.W.2d 65—Knebel 

V. Knebel, App., 189 S.W.2d 464— 
Seigfreid v. Seigfreid, App., 187 S. 

W. 2d 768—Bittel v. Bittel, App., 
147 S.W.2d 139—Kinney v. Kinney, 
App., 231 S.W. 267. 

Mont.—^Bickford v. Bickford, 158 P. 
2d 796, 117 Mont. 372—Bristol v. 
Bristol, 211 P. 205, 65 Mont. 508. 

Neb.—Pasko v. Trela, 46 N.W.2d 139, 
153 Neb. 759. 

N.H.—Kibbee v. Kibbee, 108 A.2d 46, 
99 N.H. 216—Corpus Juris cited in 
Kennard v. Kennard, 129 A. 726, 
726, 81 N.H. 609. 

N.J.—Woodhouse v. Woodhouse, 111 
A.2d 631, 17 N.J. 409. 

Mlele V. Miele, 96 A.2d 768, 25 N. 
J.Super. 220—Chirelstein v. Chirel- 
stein, 73 A.2d 628, 8 N.J.Super. 
504, modified on other grounds 79 
A.2d 884, 12 N.J.Super. 468. 

Parmly v. Parmly, 6 A.2d 789, 125 
N.J.Eq. 545—Grobart v. Grobart, 
182 A. 630, 119 N.XEa. 565—Sut- 
phen V. Sutphen, 142 A, 817, 103 
N.J.Ecjl. 203. 

N.M.—Mindlin v. Mindlin, 66 P.2d 
260, 41 N.M. 155. 

N.Y.—^Jacobs v. Jacobs, 82 N.T.S.2d 
410. 

Ohio.—^Dennison v. Dennison, 134 N. 
E.2d 574, 165 Ohio St. 146. 

Kontner v. Kontner, 139 N.B.2d 
366, 103 Ohio App. 360, rehearing 
denied 145 N.E.2d 495, 103 Ohio 
App. 360—Gage v. Gage, App., 129 
N.B.2d 486, affirmed 136 N.E.2d 
56, 166 Ohio St. 462. 

Okl.—Hurt V, Hurt, 315 P.2d 957— 
Stephens v. Stephens, 311 P.2d 241 
—Smith V. Smith, 311 P.2d 229— 
Chappell V. Chappell, 298 P.2d 768— 
Creech v, Creech, 292 P.2d 376— 
Smith V. Smith, 275 P.2d 997— 
Farley v. Parley, 276 P.2d 319— 
Weekley v. Weekley, 258 r.2d 622, 
208 Okl. 661—Billings v. Billings, 
256 P.2d 165, 208 Okl. 409—Whay- 
man v. Whayman, 249 P.2d 1004, 
207 Okl. 371—^Lawrence v. Law¬ 
rence, 249 P.2d 731, 207 Okl. 240— 
Hawkins v, Hawkins, 249 P.2d 116, 
207 Okl. 236—^Tschauner v. Tachau- 
ner, 246 P.2d 448, 206 Okl. 686— 
Blesch V, Bleach, 230 P.2d 723, 202 
Okl. 426—Schatz v. Schatz, 214 P. 
2d 943, 202 Okl. 433—Weather- 
spoon V. Weatherspoon, 188 P.2d 
225, 199 Okl. 643—Smyth v. Smyth, 
179 P.2d 920, 198 Okl. 478—De 
Roin V. De Roin, 179 P.2d 685, 198 
Okl. 430—Wilson v. Wilson, 177 P. 
2d 1020, 198 Okl. 318—Jupe v. 
Jupe, 176 P.2d 976, 198 Okl. 160— 
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Hill V. Hill, 174 P.2d 232. 197 Okl. 
697—Goddard v. Goddard, 172 p.2d 
619, 197 Okl. 453—Jacks v. Jacks 
163 P.2d 968, 196 Okl. 38—Bishop v! 
Bishop, 148 P.2d 472, 194 Okl. 209] 
155 A.L.R. 604—McCarty v. McCar¬ 
ty, 141 P.2d 103, 193 Okl. 18— 
Kupka V. Kupka, 124 P.2d 389, 190 
Okl. 392—^Van Horn v. Van Horn 
119 P.2d 825, 189 Okl. 624—Reed 
V. Reed, 77 P.2d 30, 182 Okl. 149— 
Coleman v. Coleman, 72 P.2d 369, 
180 Okl. 574—^Whitehorn v. White- 
horn, 64 P.2d 299, 178 Okl. 633— 
Nelson v. Nelson, 52 P.2d 786, 175 
Okl. 275—^Whitehorn v. Whitehorn, 
36 P.2d 943, 169 Okl. 332—Seddicum 

V. Seddicum, 30 P.2d 156, 167 Okl. 
420—Deal v. Deal, 274 P. 19, 135 
Okl. 87—Doutt V. Doutt, 175 P. 740, 

73 Okl. 213. 

Or.—Shields v. Bosch, 224 P.2d 560, 
190 Or. 155—Miles v. Miles, 202 P. 
2d 485, 185 Or. 230—Siebert v. Sie- 
bert, 199 P.2d 659, 184 Or. 496— 
Corpus Juris cited in Blake v. 
Blake, 31 P.2d 768, 772, 147 Or. 
43. 

S.D.—Kuehn v. Kuehn, 55 N.W.2d 70, 

74 S.D. 621. 

Tenn.—Marmino r. Marmino, 238 S. 

W. 2d 105, 34 Tenn.App. 352. 
Utah.—Wilson v. Wilson, 296 P.2d 

977, 5 Utah 2d 79—^Anderson v. 
Anderson, 138 P.2d 252, 104 Utah 
104—Friedli v. Friedli, 238 P. 647, 
65 Utah 605—^Adamson v. Adamson, 
188 P. 636, 65 Utah 544. 

Vt.—luoeb V. Loeb, 114 A.2d 618, 118 
Vt. 474. 

Va.—Baytop v. Baytop, 100 S.B.2d 
14, 199 Va. 388—Mullen v. Mullen, 
49 S.E.2d 349, 188 Va. 259— 

Hawkins v. Hawkins, 47 S.E.2d 436, 
187 Va. 595—Eaton v. Davis, 10 S. 
E.2d 893, 176 Va. 330—Hughes v. 
Hughes, 4 S.B.2d 402, 173 Va. 293— 
Lovegrove v. I^ovcgrove, 104 S.B. 
804, 128 Va. 449. 

Wash.—^Wuges v. Wages, 234 P.2d 
497, 39 Wash.2d 74—Murray v. 
Murray, 174 P.2d 296, 26 Wash.2d 
370—Warning v. Warning, 106 P. 
2d 715, 6 Wash.2d 398—Lehrman v. 
Lehrman, 49 r.2d 41, 183 Wash. 649 
—Nvrland v. Norland, 23 P.2d 24, 
173 Wash. 311. 

■VV.Va.—Witt v. Witt, 87 S.E.2d 624, 
141 W.Va. 43—Finnegan v. Finne¬ 
gan, 68 S.E.2d 594, 134 W.Va. 94— 
Bailey v. Bailey, 36 S.E.2d 81, 127 
W.Va. 826. 

Wis.—Schafer v. Schafer, 87 N.W.2d 
803, 3 Wis.2d 166. 

^Yyo,—Corpus Juris Secundum cited 
iXL Holmes v. Holmes, 211 P.2d 946, 
957, 66 Wyo. 317. 

19 a..T. p 249 note 43. 

Stipulations and agreements of par¬ 
ties with respect to alimony see 
infra § 234. 

To inhooent spouse 

Matter of awarding the innocent 
spouse alimony is left in the first 
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discretion are such matters as the terms of the 
award of alimony,63.s the manner or form in which 
alimony shall be paid,63-10 the time of payment,63-15 
the period during which payment shall continue,63-20 


whether or not pa)rments of permanent alimony 
shall begin as of the time of the commencement of 
the divorce action,63-25 and the amount, if any, to 
be awarded.®* 


Instance to the discretion of the trial 
court. 

Cal.—^Makzoume v. Makzoume, 123 P. 
2d 72, 50 C.2d 229. 

Kosloff V. Kosloff, 154 P.2d 431, 
67 C.A.2d 374. 

G-ttilty party 

Right of guilty party to alimony 
is largely discretionary with court. 
Iowa.—^Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760—Zuerrer v. 

Zuerrer, 27 N.W.2d 260, 238 Iowa 
402. 

63.5 Mont.—Stefonick v. Stefonick, 
167 P.2d 848, 118 Mont. 486, 164 A. 
L.R. 1211. 

63.10 Cal.—^Hall v. Superior Court 
in and for Los Angeles County, 
289 P.2d 431, 45 C.2d 377. 

Colo.—^Urling v. Urling, 109 P.2d 
1060, 107 Colo. 186. 

Fla.—Lindley v. Lindley, 84 So.2d 
17. 

Ky.—Petrie v. Petrie. 262 S.W.2d 
182. 

N.H.—Kibbee v. Kibbee, 108 A.2d 46, 
99 N.H. 215. 

Or.—Shields v. Bosch, 224 P.2d 560, 
190 Or. 156. 

Trial court determiues method of 
payment 

N.H.—Ballou V. Ballou, 68 A.2d 311, 
95 N.H. 106. 

63.16 Or.—Shields v, Bosch, 224 P. 

2d 660, 190 Or. 156. 

63.20 Cal.—^McClellan v. McClellan, 
App., 323 P.2d 811—Simpson v. 
Simpson, 286 P.2d 313, 134 C.A.2d 
219—Fillmore v. Fillmore, 168 P. 
2d 726, 74 C.A.2d 418. 

Permaneht or limited award 
In the matter of alimony to di¬ 
vorced wife, a trial court has a wide 
discretion as to whether to make a 
permanent award or one for a limited 
period. 

Cal.—^Winn v. Winn, 299 P.2d 721, 143 

C.A.2d 184. 

areat latitude is allowed the trial 
court in determining the manner of 
payment of alimony. 

Neb.—De Waal v. Be Waal, 29 N.W. 
2d 371, 148 Neb. 756. 

63.25 N.Y.—^Mittman v. Mittman, 33 
N.Y.S.2d 211, 263 App.Biv. 384. 
Exercised cautiously 
The discretion should be exercised 
cautiously and with a proper regard 
for the circumstances in each par¬ 
ticular case. 

—^Mittman v. Mittman, supra. 

64. tr.S. —^Burch V. Burch, C.A.Vir¬ 
gin Islands, 206 F.2d 115—Burch 
V. Burch, C,A.Virgin Islands, 195 F. 
3d 799. 


Ala.— Corpus Juris Secundum cited 
in Sills V. Sills. 19 So.2d 521, 525, 
246 Ala. 165—Sharp v. Sharp, 161 
So. 709, 230 Ala. 539— Corpus Juris 
cited iu Adams v. Adams, 159 So. 
80, 83, 229 Ala. 588—Gibson v. Gib¬ 
son, 83 So. 478, 203 Ala. 466. 
Ariz.—Franklin v. Franklin. 253 P.2d 
337, 76 Ariz. 151—Schuster v. 

Schuster, 23 P.2d 669, 42 Ariz. 190. 
Ark.—Childers v. Childers, 313 S.W. 
2d 75—^Birnstill v. Birnstill, 234 S. 
W.2d 757, 218 Ark. 130—^Poster v, 
Foster, 224 S.W.2d 47, 216 Ark. 
76—Lewis v. Lewis. 151 S.W.2d 
998, 202 Ark. 740—Guier v. Guier, 
139 S.W.2d 694, 200 Ark. 552—Ray 
V. Ray, 93 S.W.2d 665, 192 Ark. 
660. 

Cal.—^Hall V. Superior Court in and 
for Los Angeles County, 289 P.2d 
431, 45 C.2d 377—Gudelj v. Gudelj, 
259 P.2d 656, 41 C.2d 202—^Bowman 
V. Bowman, 178 P.2d 751, 29 C.2d 
808, 170 A.L.R. 246. 

Blackburn v. Blackburn, App., 
324 P.2d 971—^McClellan v. McClel¬ 
lan, App., 323 P.2d 811—Linville v. 
Linville, 283 P.2d 34, 132 C.A.2d 
800—Jenkins v. Jenkins, 269 P.2d 
908, 125 C.A.2d 109—^Thomasset v. 
Thomasset, 264 P.2d 626, 122 C.A. 
2d 116—Heilman v, Heilman, 239 
P.2d 468, 108 C.A.2d 588—Pope v. 
Pope, 227 P.2d 867, 102 C.A.2d 363— 
Newbauer v. Newbauer, 212 P.2d 
240, 95 C.A.2d 36—^Fillmore v. Fill¬ 
more, 168 P.2d 725, 74 C.A.2d 418— 
Brockmiller v. Brockmiller, 135 P. 
2d 184, 67 C.A.2d 623. 

Colo.—Schleiger v, Schleiger, 324 P. 
2d 370—Fifer v. Pifer, 202 P.2d 
945, 119 Colo. 230, motion denied 
206 P.2d 336, 120 Colo. 10—Zook 
V. Zook, 195 P.2d 387, 118 Colo. 
299—Rodgers v. Rodgers, 76 P.2d 
1104, 102 Colo. 94. 

Conn,—Shrager v. Shrager, 134 A.2d 
69, 144 Conn. 483—^French v. 

French, 66 A.2d 714, 135 Conn. 
642—Steinmann v. Steinmann, 186 
A. 601, 121 Conn. 498—Heard v. 
Heard, 166 A. 67, 116 Conn. 632— 
Hegel V, Hegel, 120 A. 722, 99 
Conn. 18. 

D.C.—Garrett v. Garrett, 62 F.2d 471, 
61 APP.D.C. 309. 

Fla.—^Lindley v. Lindley, 84 So.2d 17 
— ^Pross V. Press, 72 So.2d 671. 
Hawaii.—Tanguay v, Tanguay, 41 
Hawaii 345. 

Idaho.— Corpus Juris Secundum cited 
in Hampshire v. Hampshire, 223 P. 
2d 960, 963, 70 Idaho 622, 21 A. 
L.R.2d 1159—Fish v. Fish, 170 P.2d 
802, 67 Idaho 78—Malone v. Malone, 
130 P.2d 674, 64 Idaho 252— Corpus 
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Juris cited in Smiley v. Smiley, 
269 P. 589, 590, 46 Idaho 588. 

Ill.—Stukek V. Stukek, 249 Ill.App. 
598. 

Ind.—^Heckman v. Heckman, 134 N.E. 
2d 695, 235 Ind. 472—Bissette v. 
Dissette, 196 N.E. 684, 208 Ind. 
567. 

Sims V. Sims, App., 146 N.E.2d 
111—Ferguson v. Ferguson, 125 N. 

E.2d 816, 125 Ind.App. 596—Baker 
V. Baker, 108 N.E.2d 70, 123 Ind. 
App. 152—Be Witt v. Be Witt, 96 
N.E.2d 351, 120 Ind.App. 704— 

Adams v. Adams, 69 N.E.2d 632, 
117 Ind.App. 335—Poppe v. Poppe, 
62 N.E.2d 506, 114 Ind.App. 348— 
Ralston v. Ralston, 41 N.E.2d 817, 
111 Ind.App. 570—Gibble v. Gibble, 
40 N.E.2d 347, 111 Ind.App. 60— 
Ringenberg v. Ringenberg, 38 N.E. 
2d 870, 110 Ind.App. 290—Rada- 
baugh V. Radabaugh, 35 N.B.2d 
114, 109 Ind.App. 350—Cornwell v. 
Cornwell, 29 N.E.2d 317, 108 Ind, 
App. 350—Miller v. Miller, 168 N.E. 
881, 90 Ind.App. 359—Glick v. 

Glick, 159 N.E. 33, 86 Ind.App. 
593. 

Kan.—^Mathey v. Mathey, 264 P.2d 
1058, 176 Kan. 446, opinion supple¬ 
mented on other grounds and re¬ 
hearing denied 267 P.2d 516, 175 
Kan. 733—Carlat v. Carlat, 215 P. 
2d 200, 168 Kan. 600—Black v. 
Black, 118 P.2d 633, 154 Kan. 314— 
Forster v. Forster, 80 P.2d 1057, 
148 Kan. 202—^Landers v. Landers, 
27 P.2d 231, 138 Kan. 538—Walker 
v. Walker, 21 P.2d 375, 137 Kan. 
614—Besse v. Besse, 20 P.2d 639, 
137 Kan. 371—^Mann v. Mann, 15 
P.2d 478, 136 Kan. 331—Lassen v. 
Lassen, 7 P.2d 120, 134 Kan. 436— 
Hay V. Hay, 285 P. 520, 130 Kan. 
81—^Newton v. Newton, 274 P. 247, 
127 Kan. 624—Miller v. Miller, 156 
P. 695, 97 Kan. 704. 

Ky.—Petrie v. Petrie, 262 S.W.2d 182 
—Oldham v. Oldham, 259 S.W.2d 42 
—White V. White, 249 S.W.2d 638 
—James v. James, 248 S.W.2d 706 
—^Howard v. Howard, 236 S.W.2d 
932, 314 Ky. 685—Piersall v. Pier- 
sail, 211 S.W.2d 857, 307 Ky. 588 
— ^Dalton V. Balton, 200 S.W.2d 469, 
304 Ky. 223—Aubrey v. Aubrey, 198 
S.W.2d 209, 303 Ky. 534—Maher v. 
Maher, 174 S.W.2d 289, 296 Ky. 263 
—Stewart v. Stewart, 113 S.W.2d 
842, 272 Ky. 97—^Emery v. Emery, 
94 S.W.2d 634, 264 Ky. 331—Beutel 
V. Beutel, 91 S.W.2d 528, 262 Ky. 
805—Jones v. Jones, 88 S.W.2d 673, 
261 Ky. 647—Williamson v. Wil¬ 
liamson, 49 S.W.2d 337, 243 Ky. 544 
—Lewis V. Lewis, 263 S.W. 366, 204 
Ky, 6—Kelly v. Kelly, 209 S.W. 
335, 183 Ky. 172, 576. 
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Thus, it is within the sound discretion of the where the husband and not the wife is granted, or 
trial court to allow or disallow the wife alimony, entitled to, an absolute divorce,®^*^ or where both 


La.—^Moody v. Moody, 78 So.2d 636, 
227 La. 134—Brown v. Harris, 72 
So.2d 746, 225 La. 320—Wilmot v. 
Wilmot, 65 So.2d 321, 223 La. 221, 
followed in 65 So.2d 330, 223 La. 
330—Gerstner v. Stringer, 18 So. 
2d 195, 205 La, 791—Jones v. Jones, 

9 So.2d 227, 200 La. 911. 

Md.—Gosnell v. Gosnell, 117 A.2d 
861, 208 Md. 179—Lopez v. Lopez, 
112 A.2d 466, 306 Md. 509—Brown 

V. Brown, 103 A.2d 856, 204 Md. 197 
—Bradshaw v. Bradshaw, 55 A.2d 
719, 189 Md. 322—Wyahllyeth v. 
Wyahllyeth, 32 A.2d 380, 182 Md. 
663—^Wygodsky v. Wygodsky, 106 
A. 698, 134 Md. 344. 

Mass.—Richman v. Richman, 140 N.E. 
2d 139, 335 Mass. 395—^England v. 
England, 107 N.E.2d 30, 329 Mass. 
763—O’Brien v. O’Brien, 91 N.B.2d 
775, 325 Mass. 573—Whitney v. 
Whitney, 88 N.E.2d 647, 325 Mass. 
28—Oakes v. Oakes, 165 N.E. 17, 
266 Mass. 150. 

Mich.—Sickrey v. Sickrey, 44 N.W.2d 
866, 329 Mich. 51—Pinchuk v. Pin- 
chuk, 27 N.W.2d 81, 317 Mich. 523 
—Billingsley v. Billingsley, 24 N. 

W. 2d 96, 315 Mich. 417—Stein v, 
Stein, 6 N.W.2d 727, 303 Mich. 411 
—Bly V. Bly, 2 N.W.2d 880, 300 
Mich. 681—Marsden v. Marsden, 284 
N.W. 695, 288 Mich. 191—Wood v. 
Wood, 284 N.W. 627, 288 Mich. 14 
—Tyson v, Tyson, 277 N.W. 882, 283 
Mich. 192. 

Minn.—^Heilman v. Heilman, 84 N.W. 
2d 367, 250 Minn. 422—Baskerville 
V. Baskerville, 75 N.W.2d 762, 246 
Minn. 496—Kate v. Kate, 48 N.W. 2d 
551, 234 Minn. 402—Swanson v. 
Swanson, 46 N.W.2d 878, 233 Minn. 
364—Krusemark v, Krusemark, 46 
N.W.2d 647, 232 Minn. 416—Loth v. 
Loth, 35 N.W.2d 542, 227 Minn. 387, 
6 A.L.R.2d 176—Potter v. Potter, 27 
N.W.2d 784, 224 Minn. 29—Louden 

V. Louden. 22 N.W.2d 164, 221 
Minn. 338—Starks v. Starks, 19 N. 

W. 2d 741, 220 Minn. 313—Gerard 
V, Gerard, 13 N.W.2U 606, 216 Minn. 
543—Burke v. Burke, 292 N.W. 426, 
208 Minn. 1—Webber v. Webber, 
196 N.W. 646, 157 Minn. 422. 

Mis.s.—Corpus Juris Secundum cit¬ 
ed in Carraway v. Carraway, 56 So. 
2d 41, 42, 212 Mi.ss. 857. 

Mo,—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Harriman v. PTarriman, App., 281 
S.W.2d 566—Stokes v. Stokes, App., 
222 S.W.2d 108—Bittel v. Bittel, 
App., 147 S.W.2d 139—Wells v. 
Wells, App., 117 S.W.2d 700—Hayes 
V. Hayes, App., 75 S.W.2d 614— 
Latta V. Latta, App., 39 S.W.2d 563 
—Ratcliff V. Ratcliff, 288 S.W. 794, 
221 Mo.App. 944. 


Mont.—^Detert v. Detert, 142 P.2d 
215, 115 Mont. 313—Lewis v. Lewis 
94 P.2d 211, 109 Mont. 42—Nuhn v. 
Nuhn, 37 P.2d 571, 97 Mont. 596. 

Neb.—Malone v. Malone, 80 N.W.2d 
294, 163 Neb. 517—Hoffmeyer v. 
Hoftmeyer, 62 N.W.2d 138, 157 Neb. 
842—Ristow V. Ristow, 41 N.W.2d 
924, 152 Neb. 615—Peterson v. Pe¬ 
terson, 41 N.W.2d 847, 152 Neb. 571 
—Sell V. Sell, 29 N.W.2d 877, 148 
Neb. 859—Swolec v. Swolec, 241 
N.W. 771, 122 Neb. 837. 

N.H.—Kibbee v. Kibbee, 108 A.2d 46, 
99 N.H. 215—^Kennard v. Kennard, 
129 A. 725, 81 N.H. 509. 

N.M.—Mindlin v. Mindlin, 66 P.2d 260, 
41 N.M. 155. 

N.Y.—Glusker v. Glusker, 7 N.Y.S.2d 
686, 255 App.Biv. 861. 

N.C.—Rayfleld v. Rayfield, 89 S.E.2d 
399, 242 N.C. 691. 

Ohio.—^Henry v. Henry, 105 N.E.2d 
406, 157 Ohio St. 319. 

Hasselschwert v. Hasselschwert, 
145 N.E.2d 224, 103 Ohio App. 202 
—Duff V. Duff. App., 126 N.E.2d 466 
—Shively v. Shively. 96 N.E. 2d 276, 
88 Ohio App. 7—McGinnis v. Mc¬ 
Ginnis, 9 Ohio App. 81. 

Okl.—Murphy v. Murphy, 276 P.2d 
920—Goddard v. Goddard, 172 P.2d 
619, 197 Okl. 453—Glomset v. Glom- 
set, 166 P.2d 423, 196 Okl. 628— 
Jacks V. Jacks, 163 r.2d 968, 196 
Okl. 38—Drake v. Drake, 300 P.2d 
887, 187 Okl. 1—Bowen v. Bowen, 
76 P.2d 900, 182 Okl. 114—White- 
horn v. Whitehorn, 36 P.2d 913. 109 
Okl. 332—Silva v. Silva. 197 P. 165, 
81 Okl, 159—Doutt V. Doutt, 175 
P. 740, 73 Okl. 213. 

Or.—Smith v. Smith, 320 P.2d 1111, 
212 Or. 664—Shields v. Bo.sch, 221 
P,2d 660, 190 Or. 155—Siebert v. 
Siebert, 199 P.2d 659, 181 Or. 190— 
Strickland v. Strickland, 3 92 3».2d 
980, 183 Or. 297—Simpson v. Simp¬ 
son, 60 P.2d 930, 150 Or. 390. 

l^a.—Commonwealth ex rd. Snul v. 
Saul, 107 A.2d 182, 175 l'’u.Super. 
540—McMahon v. McMahon, 74 A.2d 
718, 167 PtuSuper. 51. 

Tenn,—Rush v. Rush, 232 S.W.2d 333, 
33 Tenn.App. 496—Walden v. Wald¬ 
en, 13 TenmApp. 337. 

Utah.—Bullen v. Bullen, 262 P. 292, 
71 Utah 63. 

Va.—Baytop v. Baytop, 100 S.E.2d 14, 
199 Va. 388—Bundy v. Bundy, 91 S. 
E.2d 412, 197 Va. 795—Hawkins v. 
Hawkins, 47 S.E.2d 430, 187 Va. 695 
—Ring V. Ring, 38 S.E.2d 471, 186 
Va. 269, 165 A.L.R. 1237—Cecil v. 
Cecil, 19 S.E.2d 64, 179 Va. 274— 
Wilson v. Wilson, 17 S.E.2d 397, 
178 Va. 427—^Hulcher v. Hulcher, 
12 S.E.2d 767, 177 Va. 12—Eaton v. 
Davis, 10 S.E.2d 893, 176 Va. 330— 
Martin v. Martin, 184 S.B. 220, 166 
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Va. 109—Lovegrove v. Lovegrove, 
104 S.E. 804, 128 Va. 449. 

Wash.—^Warning v. Warning, 105 p. 
2d 716, 5 Wash.2d 398—^Nerland v*. 
Nerland, 23 P.2d 24, 173 Wash. 3n! 
W.Va.—Queen v. Queen, 182 S.E. 783, 
116 W.Va. 650—Burdette v. Bur¬ 
dette, 159 S.E. 833, 110 W.Va. 646— 
Dayton v. Dayton, 166 S.E, 106, 109 
W.Va. 759— Corpus Juris cited ia 
Hale V. Hale, 150 S.E. 748, 749, 108 
W.Va. 337. 

Wis.—Horel v. Horel, 50 N.W.2d 673, 
260 Wis. 336—Luedke v. Luedke, 
254 N.W. 625, 215 Wis. 303—Tow¬ 
ers V. Towers, 199 N.W. 76, 184 
Wis. 188. 

19 C.J. p 264 note 58. 

Limitation of alimony to specified 
proportion of husband’s income see 
infra § 236 (3). 

Trial court determines amount 

Ky.—Carlton v. Carlton, 265 S.W.2<i 
477. 

N.H.—Ballou V. Ballou, 58 A.2d 311, 
95 N.H. 105. 

Amount of property where specific 
property is awarded. 

Tenn.—Robinson v. Robinson, 7 

Humphr. 440. 

Latitude 

(1) Groat In-titudo is allowed trial 
court in fixing amount of alimony. 
Nob.—Do Waal v. De Waal, 29 N.W.2d 

371, 148 Neb. 756. 

(2) In considering the allowance of 
alimony in connection with the ascer¬ 
tainment and adjustment of the legal 
and (‘quitable interests of the parties 
In rtfal estate and chattels, a reason¬ 
able latitude is allowed to the chan¬ 
cellor consistent with the facts ap¬ 
pearing in the record. 

111.—Bandy v. Bandy, 61 N.E.2d 586, 
326 Ill.App. 55. 

Nominal award 

Qui‘sti«n of making a nominal 
award of alimony for purpose of re- 
Uiinlng juri.sdic.tlon to deal with fu- 
tun‘ po.s.sibmti(‘s is committed to 
sound judicial discretion of trial 
judge. 

Bird v. Bird, 312 P.2d 773, 152 
C.A.2a 99. 

64.5 Ark.—Edwards v. Edwards, 262 
S.W.2a 130, 222 Ark. 626. 

Iowa.—Zuorrer v. Zuerrer, 27 N.W. 

2d 2f5(), 238 Iowa 402. 

Minn.—Gerard v. Gerard, 13 N.W.2d 
606, 216 Minn. 543. 

Okl.—Ki.senrcich v. Eisenreich, 323 P. 
2d 723—Smith v. Smith, 275 P.2d 
997—Mldyett v. Midyett, 243 P.2d 
650, 206 Okl. 312—Herd v. Bilby, 
186 P.2d 833, 199 Okl. 437—Haynes 
V. Haynes, 126 P.2d 65, 190 Okl. 
596. 

S.D.—Johnson v. Johnson, 23 N.W.2d 
451, 71 S.D. 265. 
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parties were at fault;64.io and a statute authorizing 
the court to decree alimony against a parly granted 
a divorce from an insane spouse, but not imposing 
an imperative duty or absolute obligation to do so, 
confers judicial discretion in the matter.More¬ 
over, the court must exercise a sound discretion in 
making an award of alimony to the husband, where 
such an award is authorized.6<-20 -with respect to 
the amount, where the income of the husband is 
small the problem only involves giving the wife a 
decent subsistence, if it is possible.®^-25 

b. Nature of Discretion Exercised and Rules 
Governing 

The discretion of the court with respect to the allow- 


DIVORCE § 232 

ance of alimony is a judicial, not an arbitrary or abso¬ 
lute, discretion. 

The discretion of the court with respect to ali¬ 
mony is judicial,64-50 and not arbitrary,65 willful,65-5 
or absolute.66 it is governed by considerations of 
equity and justice66.5 and must be exercised along 
legal lines,6 6.10 and with respect to, or in keeping 
with, established principles of law relating to the 
subject.66.15 It must be exercised to the necessary 
end of awarding justice and be based on reason and 
law, 60.20 or it must be exercised on an equitable 
view,66.25 and be based on what is fair and just66.30 
and in the light of all the facts and circumstances of 
the case.66.35 niust be predicated on a good rea¬ 
son therefor shown by the evidence in the case and 
is not to be exercised without just cause.66.40 


Va.—Mullen v. Mullen, 49 S.E.2d 349, 
188 Va. 259. 

Wash.—Memmer v. Memmer, 178 P.2d 
720, 27 Wash.2d 414. 

Wyo.—Ramsey v. Ramsey, 301 P.2d 
377, 76 Wyo. 188. 

64.10 Idaho.—Good v. Good, 311 P. 

2d 756, 79 Idaho 119. 

64.15 Pa.—^Hedderick v. Hedderick, 
63 A.2d 373, 163 Pa.Super. 564. 

Garner v. Garner, Com.Pl., 37 
Berks Co. 187. 

64.20 Ohio.—Kontner V. IContner, 139 
N.E.2d 366, 103 Ohio App. 360, re¬ 
hearing denied 145 N.E.2d 495, 103 
Ohio App. 360. 

64.25 D.C.—Russell v. Russell, 142 
P.2d 753, 79 U.S.App.D.C. 44, 153 
A.L.R. 1037. 

64.50 Ala.—Rich v. Rich, 64 So.2d 
554, 256 Ala. 339—Garlington v. 
Garlington, 22 So.2d 89, 246 Ala. 
665—Sills V. Sills, 19 So.2d 521, 246 
Ala. 60 5. 

Cal.—Webber v. Webber, 199 r.2d 
934, 33 C.2d 153. 

Kan.—Stanton v. Stanton, 201 P.2d 
1076, 166 Kan. 386—Sowden v. Sow- 
den, ICO P.2d 653, 160 Kan. 291. 
Md.—^Waters v. Waters, 62 A.2d 250, 
191 Md. 436. 

Va.—Hawkins v. Hawkins, 47 S.E.2d 
436, 187 Va. 695. 

Wife in. need of relief 
Discretion vested in court to deny 
relief does not extend so far as to 
warrant a denial of relief to a di¬ 
vorced wife in net?d of relief and un¬ 
able to secure it in another court. 
N.J.—Rose V. Rose, 39 A,2d 87, 135 
N.J.Eq. 468. 

65. Ala.—Rich V. Rich, 54 So.2d 654, 
266 Ala. 339—Sills V. Sills, 19 So.2d 
521, 246 Ala. 166—Thomas v. Thom¬ 
as, 172 So, 282, 233 Ala. 416—Wald- 
rep V. Waldrep, 166 So. 235, 231 Ala. 
390—Sharp v. Sharp, 161 So. 709, 
230 Ala. 639. 

Cal.—Makzoume v. Makzoume, 123 P. 
2d 72, 50 C.2d 229. 


Cozzi V. Cozzi, 183 P.2d 739, 81 C. 
A.2d 229—Kosloff v. Kosloff, 154 
P.2d 431, 67 C.A.2d 374. 

Colo.—Urling v. XJrling, 109 P.2d 1060, 
107 Colo. 186. 

Fla.—Phelan v. Phelan, 12 Fla. 449. 
La.—^Abbott v. Abbott, 5 So.2d 504, 
199 La. 65. 

Md.—Wyahllyeth v. Wyahllyeth, 32 
A.2d 380, 182 Md. 663. 

N.H.—^Kennard v. Kennard, 129 A. 
725, 81 N.H. 500. 

N.J.—Chirelstein v. Chirelstein, 73 A. 
2d 628, 8 N.J.Super. 604, modified 
on other grounds 79 A.2d 884, 12 N. 
J.Super. 468. 

Ckl.—^Whitehorn v. Whitehorn, 36 P. 

2d 943, 169 Okl. 332. 

Or,—Siebert v. Siebert, 199 P.2d 659, 
184 Or. 496. 

Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

Va.—Bundy v. Bundy, 91 S.E.2d 412, 
197 Va. 795—^Hawkins v. Hawkins, 
47 S.E.2d 436, 187 Va. 695. 

“It is not within the discretion 
of the trial court to refuse to allow 
alimony in a proper case.” 

Kan.—Landers v. Landers, 27 P.2d 
231, 232, 138 Kan. 538. 

65.5 La,—Abbott v. Abbott, 5 So.2d 
504, 199 La. 65. 

66. Conn.—Hegel v. Hegel, 120 A. 
722, 99 Conn. 18. 

66.5 Okl.—Smith v. Smith, 275 P.2d 
997. 

66.10 Cal.—Makzoume v. Makzoume, 
123 P.2d 72, 50 C.2d 229. 

Kosloff V. Kosloff, 154 P.2d 431, 
67 C.A.2d 374. 

66.15 Fla,—Montgomery v. Mont¬ 
gomery, 52 So.2d 276. 

Mo.—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Simmons v. Simmons, App., 280 
S.W.2d 877—Lamberson v. Lamber- 
son, App., 230 S.W.2d 497—Phillips 
V. Phillips, App., 219 S.W.2d 249— 
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Seigfreid v. Seigfreid, App., 187 S. 
W.2d 768. 

Okl.—Creech v. Creech, 292 P.2d 376 
—Billings V. Billings, 256 P.2d 165, 
208 Okl. 409—Blesch v. Blesch, 230 
P.2d 723, 202 Okl. 426—De Roin v. 
De Roin, 179 P.2d 685, 198 Okl. 430 
—Bishop V. Bishop, 148 P.2d 472, 
194 Okl. 209, 155 A.L.R. 604— 

McCarty v. McCarty, 141 P.2d 103, 
193 Okl. 18. 

Va.—Baytop v. Baytop, 100 S.B.2d 14, 
199 Va. 388—Hawkins v. Hawkins, 
47 S.B.2d 436, 187 Va. 596. 

66.20 Md.—^Waters v. Waters, 62 A. 
2d 250, 191 Md. 436. 

66.25 Va.—Hawkins v. Hawkins, 47 
S.B.2d 436, 187 Va. 595. 

66.30 Va.—Bundy v. Bundy, 91 S.E. 
2d 412, 197 Va. 795. 

66.35 Cal.—Webber v. Webber, 199 
P.2d 934, 33 C.2d 153—Adams v. 
Adams, 177 P.2d 265, 29 C.2d 621. 
Ind.—Heckman v. Heckman, 134 N. 
E.2d 695, 235 Ind. 472. 

Smith V. Smith, 115 N.E.2d 217, 
124 Ind.App. 343—Baker v. Baker, 
108 N.E.2d 70, 123 Ind.App. 152. 
Kan.—Black v. Black, 118 P.2d 533, 
154 Kan. 314. 

Ky.—Petrie v. Petrie, 262 S.W.2d 182. 
Md.—Lopez V. Lopez, 112 A.2d 466, 
306 Md. 509—Brown v. Brown, 103 
A.2d 856, 204 Md. 197. 

Miss.—Carraway v. Carraway, 56 So. 

2d 41, 212 Miss. 857. 

Okl.—Stephens v. Stephens, 311 P.2d 
241—Blesch v. Blesch, 230 P.2d 
723, 202 Okl. 426. 

Or.—Shields v. Bosch, 224 P.2d 560, 
190 Or. 155. 

Supported by evidence of 

Discretion of court must be sup¬ 
ported by evidence as to circumstanc¬ 
es of particular case. 

Mont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211 . 

66.40 Kan.—Sowden v. Sowden, 16ft 
P.2d 653, 160 Kan. 291. 
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§ 232 DIVORCE 


While the discretion of the court is based on 
standards which are necessarily vague, 5 it should 


not be abused.®®* 


66.45 D.C.—Russell v. Russell. 142 
F.2d 753, 79 U.S.App.D.C. 44, 153 
A.L.R. 1037. 

66.50 Cal.—Forrest v. Forrest, 271 P. 

2d 70, 125 aA.2d 674. 

Ohio.—^Dennison v. Dennison, 134 N. 

E.2d 574, 165 Ohio St. 146. 

^esral abuse 

In a legal sense, discretion is 
abused whenever, in its exercise, a 
court exceeds bounds of reason, all 
circumstances before it being con¬ 
sidered. 

Cal.—^Makzoume v. Makzoume, 123 P. 
2d 72, 50 C.2d 229. 

Koslofe V. KoslofC, 154 P.2d 431, 
67 C.A.2d 374. 

Selay in. making allowance 

Where trial judge takes “under 
advisement” until a future date ques¬ 
tion of allowance and amount of ali¬ 
mony, it is not such an abuse of dis¬ 
cretion as to cause appellate court 
itself to fix amount of alimony, even 
though wife is clearly entitled to ali¬ 
mony. 

Hawaii.—^Tanguay v. Tanguay, 41 
Hawaii 345. 

Discretion held abused 

(1) By refusal to award alimony to 
wife. 

Fla.—Montgomery v. Montgomery, 62 
So.2d 276—Kube v. Kube, 32 So.2d 
921, 169 Fla. 895. 

(2) By award of insufficient 
amount of alimony. 

Ky.—Oldham v. Oldham, 269 S.W.2d 
42. 

(3) By award of excessive amount 
of alimony. 

Ind.—^Heckman v. Heckman, 134 N.E, 
2d 695. 235 Ind, 472. 

Ferguson v. Ferguson, 125 N.E, 
2d 816, 125 Ind.App. 696. 

Kan.—Sowden v. Sowden, 160 P.2d 
663, 169 Kan. 291. 

Miss.—Lowry v. Lowry, 90 So. 2d 852. 
Mo.—Carr v. Carr, 232 S.W.2d 488. 
Utah.—^Wilson v. Wilson, 296 P.2d 
977, 6 Utah 2d 79. 

Discretion held not abased 

(1) Generally. 

Colo.—Todd V. Todd, 291 P.2d 386, 

133 Colo, 1, 

Vt.—Raymond v. Raymond, 132 A.2d 
427, 120 Vt. 87. 

Wis.—Wamser v. Wamser, 39 N.W.2d 
363, 255 Wis. 374. 

(2) By award of alimony. 

Ala.—Sills V. Sills, 19 So.2d 621, 246 

Ala. 166. 

Cal.—Cohen v. Cohen, 319 P.2d 66, 
156 C.A.2d 191—Scheibe v. Scheibe, 

134 P.2d 835, 67 C.A.2d 336, follow¬ 
ed in 134 P.2d 841, 57 C.A.2d 1019. 

D.C.—Schulz V. Schulz, 179 F.2d 59, 
86 U.S.App.D.C. 43. 

Ill.—Bateman v. Bateman, 86 N.E.2d 
196, 337 in,App. 7. 


Kan.—^Willoughby v. Willoughby, 283 
P.2d 428, 178 Kan. 62—Mathey v. 
Mathey, 264 P.2d 1058, 176 Kan. 
446, opinion supplemented on other 
grounds and rehearing denied 267 
P,2d 516, 176 Kan. 733. 

Mich.—Johnson v. Johnson, 78 N.W. 

2d 216, 346 Mich. 418. 

Nev.—Cunningham v. Cunningham, 
116 P.2d 188, 61 Nev. 93. 

N.M.—Holloman v. Holloman, 162 P. 
2d 782, 49 N.M. 288. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 675. 

Okl.—Jacks V. Jacks, 163 P.2d 968, 
196 Okl. 38. 

Utah.—Blotter v. Blotter, 266 P.2d 
1018, 1 Utah 2d 351. 

(3) By award of alimony to wife 
where both parties were at fault and 
divorce was granted to each. 

Cal.—Mueller v. Mueller, 282 P.2d 
869, 44 C.2d 627. 

(4) By award of particular amount 
of alimony. 

U.S.—Burch V. Burch, C.A.Virgin Is¬ 
lands, 205 F.2d 115. 

Ark.—^Foster v. Foster, 224 S.W.2d 
47, 216 Ark, 76. 

Cal.—Estes v. Estes, App., 322 P.2d 
238—Linville v. Linville, 283 P.2d 
34, 132 C.A.2d 800—Jenkins v. 

Jenkins, 269 P.2d 908, 126 C.A,2a 
109—Thomasset v, Thomasset, 264 
P.2d 626, 122 aA.2d 116—Heilman 

V. Heilman, 239 P.2d 458, 108 C.A. 
2d 688—Schiller v. Schiller, 141 P. 
2d 931, 60 C.A.2d 841—Scheibe v. 
Scheibe, 134 P.2d 835, 57 C.A.2d 
336, followed in 134 P.2d 841, 57 C. 
A.2d 1019. 

Colo.—^Urling v. Urling, 109 P.2d 1060, 
107 Colo. 186. 

Conn.—Elmore v. Elmore, 85 A. 2d 
491, 138 Conn. 408—French v. 

French, 66 A.2d 714, 136 Conn. 642. 
Fla.—Pross v. Pross, 72 So.2d 671— 
Cowan V. Cowan, 2 So.2d 869, 147 
Fla. 473. 

Ind.—Sims v. Sims, App., 146 N.E.2d 
111—Wallace v. Wallace, 110 N.E. 
2d 614, 123 Ind.App. 464, rehearing 
denied 111 N.E.2d 90, 123 Ind.App. 
454—Poppe V. Poppo, 62 N.E.2d 606, 
114 Ind.App. 348—Ringenberg v. 
Ringenberg, 38 N.B.2d 870, 110 Ind. 
App. 290. 

Kan.—DeWitt v. DeWitt, 223 P.2d 
970, 170 Kan. 68—Black v. Black, 
118 P.2d 633, 164 Kan. 314. 

Ky.—Petrie v. Petrie, 262 S,W.2d 182 
—Gross V, Gross, 260 S.W.2d 656— 
Oliver v. Oliver, 258 S.W.2d 703— 
White V. White, 249 S.W.2d 638— 
James v. James, 248 S.W.2d 706— 
Howard v. Howard, 236 S.W.2d 032, 
314 Ky. 685—Piersall v. Pieraall, 
211 S.W.2d 857, 307 Ky. 688—Key 
V. Key, 180 S.W.2d 397, 298 Ky. 72 
—Maher v. Maher, 174 S.W.2d 289, 
295 Ky. 263. 


La.—Reich v. Grieff, 38 So.2d 381, 214 
La. 673—Jones v. Jones, 9 go2(? 
227, 200 La. 911. 

Md.—Cohn v. Cohn, 121 A.2d 704 20Q 
Md. 470. 

Mass.—Richman v. Richman, 140 NE 
2d 139, 336 Mass. 395. 

Minn.—Baskerville v. Baskerville 76 
N.W.2d 762, 246 Minn. 496—Krise- 
mark v. Krusemark, 46 N.W.2d 647 
232 Minn. 416—^Loth v. Loth, 35 k! 

W.2d 542, 227 Minn. 387, 6 A.’L.R.2d 
176—Starks v. Starks, 19 N.W.2d 
741, 220 Minn. 313—Locksted v 
Locksted, 295 N.W. 402, 208 Minn. 
551. 

Miss.—HofCman v. Hoffman, 56 So 2d 
58, 213 Miss. 9. 

Mo.—Brinker v. Brinker, 227 S.W2d 
724, 360 Mo. 212. 

Nev.—Lewis v. Lewis, 289 P.2d 414 
71 Nev. 301. 

Ohio.—Cullers v. Cullers, App., 134 N. 
E.2d 869—Duff v. Duff, App., 126 
N.E.2d 466. 

Okl.—Creech v. Creech, 292 P.2d 376 
—Smith V. Smith, 275 P.2d 997— 
Weokloy v. Weokley, 268 P.2d 622, 
208 Okl. 651—Midyett v, Midyett! 
243 P,2d 660, 206 Okl. 312—Bishop 
v. Bishop, 148 P.2d 472, 194 Okl. 
209, 155 A.L.R. 604. 

Wash,—Metcalf v. Metcalf, 310 P. 

2d 254, 60 WaRh.2d 167. 

Wis.—Horol V. Horel, 50 N.W.2d 673. 
260 Wis. 336—Borchers v. Borchers, 
36 N.W.2d 79, 264 Wis. 302. 

(5) By award of particular amount 
of alimony for specified limited pe¬ 
riod. 

Cal.—Gudelj v. Gudelj, 269 P.2d 656, 
41 C.2d 202. 

Blackburn v. Blackburn, App., 
324 P.2d 971—Berry v. Berry, 266 
P.2d 646, 117 C.A.2d 624—Newbauer 
v. Newbauer, 212 P.2d 240, 96 C.A. 
2d 36. 

Kan.—Carlat v. Carlat, 216 P.2d 200, 
168 Kan. 600. 

(6) By allowance of particular 
amount of alimony until further or¬ 
dered, 

N.M.—Huston V. Huston, 242 P.2d 
405, 66 N.M, 203. 

(7) By award on sliding scale of 
alimony which was to be reduced 
over a period of years. 

Minn.—Louden v. Louden, 22 N.W.2d 
164, 221 Minn. 338. 

(8) Hy award of alimony in nomi¬ 
nal amount in order to retain juris¬ 
diction of subject. 

Wis.—Burg V, Burg, 85 N.W,2d 356, 
1 Wis.2d 419. 

(9) By award of alimony on a 
monthly basis. 

Ky.—Petrie v. Petrie, 262 S.W.2d 182. 

(10) By limiting alimony payments 
to specified period. 
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As appears infra § 288, the determination of the 
court is subject to revision where there is an abuse 
of discretion. 

§ 233(1). Circumstances Affecting Allowance 

In passing upon the question of alimony, and the 
amount, if any, to be awarded, the court must consider 
all the pertinent circumstances involving each of the par¬ 
ties. Most authorities hold that a prior division of prop¬ 
erty does not preclude alimony, but is to be considered 
along with other circumstances. 

Quoted in part in: N.Y.—^Pisani v. Pisani, 83 N.T.S 2d 
607, 509, 193 Misc. 199. 

Where permanent alimony may be granted in an 


DIVORCE §§ 232-233(1) 

action for divorce, no fixed, absolute, or certain rule 
or standard governs the grant or refusal thereof,®®-*^^ 
or, as appears infra § 236(1), the amount of ali¬ 
mony to be allowed. In each case the award or de¬ 
nial of alimony is governed by the particular facts 
and circumstances thereof,66.75 and is a question of 
fairness and justice between the parties under all 
the circumstances.®®-80 Accordingly, in passing on 
the grant or refusal of alimony and the amount 
thereof, the court may and should consider all the 
pertinent circumstances involving each or both of 
the parties.®*^ 


Cal.—McClellan v. McClellan, App., 
323 P.2d 811—Simpson v. Simpson, 
285 P.2d 313, 134 C.A.2d 219— 
Murdoch V. Murdoch, 218 P.2d 613, 
97 C.A.2d 825. 

(11) By lump sum award of alimo¬ 
ny. 

Fla.—^Bindley v. Llndley, 84 So.2d 17. 

(12) By refusal of, or failure to 
allow, alimony. 

Ala.—Rich v. Rich, 64 So.2d 664, 266 
Ala. 339. 

Ariz.—Franklin v. Franklin, 253 P.2d 
337, 75 Ariz. 161. 

Ark.—Carty v. Carty, 258 S.W.2d 43, 
222 Ark. 183—^Angelletti v. Angel- 
letti, 193 S.W.2d 330. 209 Ark, 991. 
Cal.—^Dooley v, Dooley, 318 P.2d 849, 
166 C.A.2d 777—Bird v. Bird, 312 P. 
2d 773, 162 C.A.2d 99—Fowler v. 
Fowler, 272 P.2d 646, 126 C.A.2d 
496—Louknitsky v, Louknitsky, 
266 P.2d 910, 123 C.A.2d 406—Nieri 

V. Nieri, 229 P.2d 126, 103 C,A.2d 
208—Rawley v. Rawley, 210 P.2d 
891, 94 C.A.2d 662—Cozzi v. Cozzi, 
183 P.2d 739, 81 C.A.2d 220. 

Conn.—Bielan v. Bielan, 62 A.2d 664, 
136 Conn. 163, 0 A.L.R.2d 1019. 
Fla.—Kahn v. Kahn, 78 So. 2d 367— 
Longino v. Longino, 67 So.2d 203. 
Ind.—Ralston v. Ralston, 41 N.E.2d 
817, 111 Ind.App. 670—Glbble v. 
Gibble, 40 N.E.2d 347, 111 Ind.App. 
60. 

Ky.—Stratton v. Stratton, 211 S.W.2d 
685, 307 Ky. 606. 

La.—Blank v. Barrileaux, 26 So.2d 
473, 210 La. 116—Abbott v. Ab¬ 
bott, 6 So.2d 504, 199 La. 66. 

^0-—Ballew v, Ballew, App., 288 S. 

W. 2d 24—Simmons v. Simmons, 
App.. 280 S.W.2d 877—Knebel v. 
Knebel, App., 189 S.W.2d 464. 

Nev.—Herzog v. Herzog, 249 P.2d 
533, 69 Nev. 286. 

Okl.—Tschauner v. Tschauner, 246 
P.2d 448, 206 Okl. 586—Bleach v. 
Blesch, 230 P.2d 723, 204 Okl. 426. 
Utah.—Anderson v. Anderson, 138 P. 

2d 252, 104 Utah 104. 

Wash.—Memmer v. Memmer, 178 P.2d 
720, 27 Wash.2d 414. 

Wyo.—Steere v. Steere, 267 P.2d 760, 
72 Wyo. 601—Holmes v. Holmes, 
211 P.2d 946, 66 Wyo. 317. 


(13) By refusal to make a lump 
sum award of alimony. 

Colo.—Urling v. Urling, 109 P.2d 1060, 
107 Colo. 186. 

(14) By provision for division of 
property in lieu of alimony. 

Mich.—Stein v. Stein, 6 N.W.2d 727, 

303 Mich. 411. 

(16) By failure of court to preserve 
its jurisdiction to act on subject of 
alimony in future by awarding nom¬ 
inal alimony. 

Cal.—Bird v. Bird, 312 P.2d 773, 152 
C.A.2d 99—Farnsworth v. Farns¬ 
worth, 184 P.2d 7, 81 C.A.2d 380. 
IteservatioiL of jurisdictioiL 
It is not abuse of discretion to 
direct payment from appearance of 
defendant, from commencement of 
action, or to reserve jurisdiction to 
consider it at time after entry of 
judgment. 

Cal.—Hall V. Superior Court In and 
For Los Angeles County, 289 P.2d 
431, 46 C.2d 377. 

66.70 Ind.—Smith v. Smith, 116 N.E. 

2d 217, 124 Ind.App. 343. 

Md.—Lopez V. Lopez, 112 A.2d 466, 
306 Md. 509. 

Wash.—Patrick v. Patrick, 260 P.2d 
878, 43 Wash.2d 139—^Memmer v. 
Memmer, 178 P.2d 720, 27 Wash.2d 
414. 

66.75 Fla.—Tenny v. Tenny, 3 So.2d 
376, 147 Fla. 672. 

Ind.—Ralston v. Ralston, 41 N.E.2d 
817, 111 Ind.App. 570. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483 
—Moss V, Moss, 224 S.W.2d 175, 
311 Ky. 364—Maher v. Maher, 174 
S.W.2d 289, 295 Ky. 263. 

Mo.—Simon v. Simon, 248 S.W.2d 560 
-Smith V. Smith, 164 S.W.2d 921, 
350 Mo. 104. 

Shilkett V. Shilkett, App., 285 S. 
W.2d 67—Simmons v. Simmons, 
App., 280 S,W.2d 877—Shapiro v. 
Shapiro, App., 238 S.W.2d 886— 
Knebel v. Knebel, App., 189 S.W. 
2d 464. 

Neb.—Workman v. Workman, 83 N.W. 

2d 368, 164 Neb. 642. 

Wash.—Patrick v. Patrick, 260 P.2d 
878, 43 Wash.2d 39—Memmer v. 
Memmer, 178 P.2d 720, 27 Wash.2d 
414. 


^^Suitable and proper to natxire of 
case” 

Statute which states that in an ac¬ 
tion for divorce the court may make 
such order, for support and mainte¬ 
nance of wife by husband as nature 
of case may render suitable and prop¬ 
er is procedural in nature, and phrase 
“as the nature of the case may ren¬ 
der suitable and proper” is to be in¬ 
terpreted in light of common law as 
declared in decisions passing on the 
question. 

Wis.—Leach v. Leach, 52 N.W.2d 896, 
261 Wis. 350. 

66.80 Cal.—Hall V. Superior Court 
in and for Los Angeles County, 
289 P.2d 431, 45 C.2d 377. 

Mo.—Smith v. Smith, 164 S.W.2d 921, 
360 Mo. 104. 

Knebel v. Knebel, App., 189 S.W. 
2d 464. 

Neb.—^Peterson v. Peterson, 41 N.W. 

2d 847, 152 Neb. 571. 

Va.—Hawkins v. Hawkins, 47 S.B.2d 
436, 187 Va. 595. 

Future welfare of all parties 

Discretion of court in fixing amount 
of alimony to be awarded must be 
guided in part by concern for future 
welfare of all parties involved. 
Minn.—Kate v. Kate, 48 N.W.2d 551, 
234 Minn. 402. 

67. Ala.—Steiner v. Steiner, 48 So. 
2d 184, 254 Ala. 260—Garlington v. 
Garlington, 22 So.2d 89, 246 Ala. 
665—^Adams v. Adams, 159 So. 80, 
229 Ala. 588. 

Ark.—Childers v. Childers, 313 S.W. 
2d 75—Carty v. Carty, 258 S.W.2d 
43, 222 Ark. 183—Upchurch v. Up¬ 
church, 117 S.W.2d 339, 196 Ark. 
324—Johnson v. Johnson, 263 S.W. 
379, 165 Ark. 195. 

Cal.—Barham v. Barham, 202 P.2d 
289, 33 C.2d 416. 

Colo.—Shapiro v. Shapiro, 176 P.2d' 
363, 115 Colo. 505. 

D.C.—Quarles v. Quarles, 179 F.2d 
57, 86 U.S.APP.D.C. 41. 

Ga.—Powell v. Powell, 27 S.E.2d 393, 
196 Ga. 694. 

Idaho.—Corpus Juris Secttudum cited 
in JolliCee v. Jolliffe, 278 P.2d 200, 
203, 76 Idaho 96. 
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The court is not restricted to the issues made by 
the bill and answer, but may inquire as to all mat¬ 
ters touching the circumstances, character, temper, 
and conduct of the parties, as well after as before 
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decree passed,although the pertinent circumstanc¬ 
es, in so far as time is concerned, are the circum¬ 
stances existing at the time the divorce is grant¬ 
ed.® 


Ind.—Cornwell v. Cornwell, 29 N.E.2d 
317, lOS Ind.App. 350. 

Iowa.—Flanders v. Flanders, 40 N.W. 
2d 468, 241 Iowa 159— Coiptis Juris 
Secundum cited in Brannen v. Bran- 
nen, 21 N.W.2d 459, 462, 237 Iowa 
188—Metzger v. Metzger, 278 N.W. 
187, 224 Iowa 546—Hetman v. Het¬ 
man, 254 N.W. 804—Mitchell v. 
Mitchell, 185 N.W. 62, 193 Iowa 
153. 

Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—Grimes v. Grimes, 
295 P.2d 646, 179 Kan. 340—Carlat 
V. Carlat, 215 P.2d 200, 168 Kan. 
600—Blair v. Blair, 186 P. 746, 106 
Kan. 151. 

Ky.—Hicks v. Hicks, 290 SW.2d 483 
—Johnson v. Johnson, 263 SW.2d 
106—Oliver v. Oliver, 258 SW.2d 
703—Taylor v. Taylor, 230 SW.2d 
67, 313 Ky. 11—Furgerson v. Fur- 
gerson, 211 S.W.2d 161, 307 Ky. 394 
—Aubrey v. Aubrey, 198 S.W.2d 
209, 303 Ky. 534—Henry v. Henry, 
169 S.W.2d 296. 293 Ky. 483—Duff 
V. Duff, 104 S.W.2d 1095. 268 Ky. 
343—Jones v. Jones, 88 S.W.2d 673, 
261 Ky. 647—Harley v. Harley, 74 
S.W.2d 195, 255 Ky. 370—Lewis v. 
Lewis, 263 S.W. 366, 204 Ky. 6— 
Watkins v. Watkins, 259 S.W. 20, 
202 Ky. 141—Yeager v. Yeager, 247 
S.W. 5, 197 Ky. 353. 

Md.—Lopez v. Lopez, 112 A.2d 466, 
206 Md. 509—^Zimmerman v, Zim¬ 
merman, 85 A.2d 802, 199 Md. 176 
—Roberts v. Roberts, 154 A. 95, 
160 Md. 513. 

Mass.—Topor v. Topor, 192 N.E. 62, 
287 Mass. 473. 

Mich.—Hex v. Hex, 49 N.W.2d 348, 
331 Mich. 399—Lukshaitis v. Luk- 
shaitis, 22 N.W.2d 825, 314 Mich. 
426—Van Dommelen v. Van Dom- 
melen, 187 N.W. 324, 218 Mich. 149. 
Minn.—^Johnson v. Johnson, 84 N.W. 
2d 249, 250 Minn. 282—Swanson v. 
Swanson, 46 N.W.2d 878, 233 Minn. 
354. 

Miss.—Brabham v. Brabham, 84 So.2d 
147, 226 Miss. 165. 

Mo.—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Clark V. Clark, App., 306 S.W. 
2d 641—McCormack v. McCormack, 
App., 238 S.W.2d 858—Ijamberson v. 
Lamberson, App., 230 S.W.2d 497— 
Phillips V. Phillips, App., 219 S.W. 
2d 249— Corpus Juris Secundum 
cited Itt Bragg v. Bragg, App., 200 
S.W.2d 84, 85— Corpus Juris Seenu. 
dum cited ia Knebel v, Knebel, 
App., 189 S.W.2d 464, 468—Seigfreid 

V. Seigfreid, App., 187 S.W.2d 768 
—^Driskill v. Driskill, App., 181 S. 

W. 2d 1001—Wells v. Wells, App., 
117 S.W.2d 700—^Venegoni v. Vene- 


goni, App., 100 S.W.2d 340—^Latta v. 
Latta, App., 39 S.W.2d 563—Kinney 
v. Kinney, App., 231 S.W. 267. 

Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Pestel v. 
Pestel, 73 N.W.2d 689, 161 Neb. 468 
—Spencer v. Spencer, 64 N.W.2d 
348, 158 Neb. 629—Schlueter v. 

Schlueter, 62 N.W.2d 871, 158 Neb. 
233—Hoffmeyer v. Hoffmeyer, 62 
N.W.2d 138, 157 Neb. 842—Wake¬ 
field V. Wakefield. 61 N.W.2d 208. 
157 Neb. 611—Me.^sser v. Messer, 59 
N.W.2d 395, 157 Neb. 312—Prosser 

V. Prosser, 67 N.W.2d 173. 156 Neb. 
629—Killip V. Killip, 57 N.W.2d 147, 
156 Neb. 573—Parker v. Parker, 51 
N.W.2d 753, 155 Neb. 325, 526— 
McNamee v. McNamee, 47 N.W.2d 
383, 154 Neb. 212—Pasko v. Trcla, 
46 N.W.2d 139, 153 Neb. 759—Man- 
giameli v. Mangiameli, 45 N.W.2d 
910, 153 Neb. 753—Zoppelli v. Zop- 
pelli, 45 N.W.2d 599, 163 Neb. 577 
—Brudevold v. Brudcvold, 45 N.W. 
2d 443, 153 Neb. 646—Strassor v. 
Strasser, 44 N.W.2d 608, 153 Neb. 
288—Francil v. Francil, 44 N.W.2d 
315, 163 Neb. 243—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Holmes v. Holmes, 41 N.W,2d 
919, 152 Neb. 556—Peterson v, Pe¬ 
terson, 41 N.W.2d 847, 162 Neb. 571 
—Snyder v. Snyder, 40 N.W.2d 227, 
152 Neb, 20—Stefan v, Stefan, 39 N. 

W. 2d 918, 152 Neb. 23—Urban v. 
Urban, 32 N.W.2d 410, 149 Nt‘l>. 757 
—Sell v. Sell, 29 N.W.2d 877, 148 
Neb. 859—Sims v. Sima, 29 N.W.2d 
378, 148 Neb. 771—^Jensen v. Jen¬ 
sen, 28 N.W.2d 444, 148 Neb. 6X9— 
Specht V. Specht, 27 N.W.2d 390, 
148 Neb. 325—Green v. Green, 26 N. 
W.2d 299, 148 Neb. 19—Vocelka v. 
Vocelka, 19 N.W.2d 363, 146 Neb. 
268—Lillie v. Lillie, 17 N.W.2d 
799, 145 Nob. 683—Martin v. Mar¬ 
tin, 17 N.W.2d 626, 146 Neb. 656— 
Saum V. Saum, 14 N.W.2d 844, 144 
Neb. 842—Lipplncott v. Lippineott, 
13 N.W.2d 721, 144 Neb. 486—Hikl 
V. Hild, 284 N.W. 730, 136 Neb. 896 
—Ellwanger v. Ellwanger, 264 N.W. 
148, 130 Neb. 96—Swolec v. Swoloc, 
241 N.W. 771, 122 Neb. 837—White 
V. White, 201 N.W. 662, 112 Neb. 
850. 

N.H.—Kennard v. Kennard, 129 A. 
725, 81 N.H. 609. 

N.Y.—Dolgins v. Dolgins, 170 N.Y.S. 
2d 580, 5 A.D.2d 782—Hearst v, 
Hearst, 169 N.Y.S.2d 763, 3 A.D,2d 
706, appeal dismissed 156 N.y.S.2d 
969, 2 A,D.2d 746, appeal denied 
161 N.Y.S,2d 821, 3 A,D,2d 823, af¬ 
firmed 146 N.B.2d 792, 3 N.Y.2d 967, 
169 N.Y.S.2d 36—Bruce v. Bruce, 
89 N.Y.S.2d 94, 275 App.Div. 808. 
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N.D.—Ruff V. Ruff, 52 N.W.2d 107 78 
N.D. 775. 

Ohio.—Johnson v. Johnson, 143 NE 
2d 625, 104 Ohio App. 211. 

Okl.—Creech v. Creech, 292 P.2d 376 
—Billings V. Billings, 256 P.2d 165, 
208 Okl. 409—Tschauner v. Tschau- 
ncr, 245 P.2d 448, 206 Okl. 586— 
De Roin v. De Roin, 179 P.2d 685, 
198 Okl. 430—Jupe v. Jupe, 175 P.2d 

976, 198 Okl. 160—Bishop v. Bishop 
148 P.2d 472, 194 Okl. 209, 155 A.l’. 

R. 604—McCarty v. McCarty, 141 
P.2d 103, 193 Okl. 18—Miller v.’Mil¬ 
ler, 99 r.2d 515, 186 Okl. 666, cer¬ 
tiorari denied 61 S.Ct. 9, 311 U.S. 
643, 85 L.Ed. 411—Reed v. Reed, 
77 r.2d 30, 182 Okl. 149—Silva v. 
Silva, 197 P. 166, 81 Okl. 159— 
Doutt V. Doutt, 175 P. 740, 73 Okl. 
213. 

Pa.—Brong v. Brong, 195 A. 439, 129 
Pa.Super. 224. 

Oarliicci v. Carlucci, Com.PL, 29 
North Co. 378. 

S.D.—Krcssly v. Kressly, 87 N.W.2d 

001 . 

Utah.—^Wilson v. Wilson, 296 P.2d 

977, 5 Utah 2d 79—Corpus Jtiris 
Secuudum cited iu Allen v. Allen, 
1(55 l>.2d 872, 875, 109 Utah 99. 

Va.—Hawkins v. Hawkins, 47 S.E.2d 
436, 187 Va. 695—Cooil v. Cecil, 19 

S. E.2d 64, 179 Va. 274—Hulcher v. 
Hulcho.r, 12 S.E.2d 737, 177 Va. 12. 

Wa.sh.—In re Smith, 254 P.2d 464, 42 
Wash. 2d 188. 

19 CJ. p 240 note 48. 

“Circumstouces” defined. 

The word "circum.stanoes," used in 
.statute relating to alimony, includes 
everything having legitimate bearing 
on present and prospective matters 
affecting lives of both partie.s. 

Cal.—Hall V. Hall, 267 P.2d 249, 42 
C.2d 436. 

Jono.s v. Jone.s, 286 P.2d 908, 135 
C.A.2d 62—Forrest v. Forrest, 271 
P,2d 70, 126 O.A.2d 674—Lamborn 
V. Lamborn, 261 P. 943, 80 C.A. 494. 
N.Y.—Corpus Juris Secuudum quoted 
iu lM.sanl v. Pi.sani, 83 N.Y.S.2d 507, 
609, 193 Mi.sc. 199. 

68. Ark.— Corpus Juris quoted iu 
Upchurch V. Upchurch, 117 S.W.2d 
330, 310, 196 Ark. 324. 

Wi.s.—Helden v. Helden, 7 Wis. 296. 
68.5 Ind.—Ft'rgu.son v. Ferguson, 125 
N.E.2d 816, 125 Ind.App. 596. 
CouditiouSi abilities, oud ueeds ut 
time of hearing 

In divorce action, in awarding ali¬ 
mony to the wife, the trial court 
properly based its findings on the 
financial conditions and abilities and 
needs of the parties as they appeared 
at the time of hearing, rather than 
on what those conditions might have 
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It has been said that these elements are not 
susceptible of proper enumeration, since the court, 
in the exercise of its discretion, may and should se¬ 
lect or emphasize certain ones appropriate to the 
facts of the particular case, and since, regardless of 
how exhaustive a list of such factors may be, addi¬ 
tional ones are constantly making their appear¬ 
ance.®^ Nevertheless, the courts do frequently enu- 
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merate some of the factors that-should enter into 
consideration of the question and, without referring 
occlusively to either one of the spouses, have includ¬ 
ed in such enumerations the financial circumstances 
of the parties, with special reference in some in¬ 
stances to their estates, incomes, debts, obligations, 
or necessities;'^® the source of their property, that 


been in the past, or may be in the fu¬ 
ture. 

Colo.—^Watson v. Watson, 310 P.2d 
554, 135 Colo. 296. 

69. Ala.— Corpus Juris Secuuduzu 
cited iu Garlington v. Garlington, 
22 So.2d 89, 90, 246 Ala. 665. 

N.J.—O’Neill V. O’Neill, 11 A.2d 128, 
18 N.J.Misc. 82, affirmed 12 A.2d 
839, 127 N.J.Eq. 278. 

70. Ala.—^Davis v. Davis, 61 So.2d 
876, 255 Ala. 488. 

Cal.—Hall V. Hall, 267 P.2d 249, 42 

C.2d 435. 

Jones V. Jones, 286 P.2d 908, 135 
C.A.2d 62—Forrest v. Forrest, 271 
P.2d 70. 126 C.A.2d 674—Loeb v. 
Loeb. 190 P.2d 246, 84 C.A.2d 141 
—Arnold v. Arnold, 174 P.2d 674, 
76 C.A.2d 877—Kosloff v. KoslofC, 
154 P.2d 431, 67 C,A.2d 374—Scheibe 
V. Scheibe, 134 P.2d 835, 67 C.A.2d 
336, followed in 134 P.2d 841, 57 
C.A.2d 1019—Makzoume v. Mak- 
zoume, 123 P.2d 72, 60 C.A.2d 229. 

Colo.—Shapiro v. Shapiro, 176 P.2d 
363, 116 Colo. 605. 

D.C.—Quarles v. Quarles, 179 F.2d 
57, 86 U.S.App.D.C. 41. 

Fla.—Shepard v. Shepard, 87 So.2d 
807—Welsh v. Welsh, 36 So.2d 6, 
160 Fla. 380. 

Ga.—Aud V. Aud, 34 S,E.2d 655, 199 
Ga. 526. 

Idaho.—JollifCo v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. 

Ill.—Adams v. Adam.s, 76 N,E.2d 495, 
398 Ill. 581—Gilbert v. Gilbert, 137 
N.E. 99, 305 Ill. 216. 

Walters v. Walters, 94 N.E.2d 
726, 341 Ill.App. 561, affirmed 99 N. 

E.2d 342, 409 Ill. 298—Bandy v. 
Bandy, 61 N.E.2d 686. 326 Ill.App. 
55. 

Ind.—Ferguson v. Ferguson, 125 N.E. 
2d 816, 126 Ind.App. 696. 

Iowa.—Simpson v. Simpson, 74 N.W. 
2d 682, 247 Iowa 546—Nelson v. 
Nelson, 28 N.W.2d 746, 246 Iowa 
760—Kitchen v. Kitchen, 27 N.W. 
2d 901, 238 Iowa 582— Corpus Juris 
Secundum cited iu l^rannen v. 
Brannen, 21 N.W.2d 459, 462, 237 
Iowa 188—Ellsworth v. Ellsworth, 
256 N.W. 690, 218 Iowa 957—Ret- 
man v. Retman, 254 N.W. 804— 
Black V. Black, 205 N.W, 970. 200 
Iowa 1016. 

Kan.—Meads v. Meads, 320 P.2d 830. 
182 Kan. 361—Breidenthal v. Broi- 
denthal, 318 P.2d 981, 182 Kan. 23 
—Grimes v. Grimes, 295 P.2d 646, 


179 Kan. 340—Carlat v. Carlat, 215 
P.2d 200, 168 Kan. 600—Francis v. 
Francis, 194 P. 641. 108 Kan. 220— 
Blair v. Blair, 186 P. 746, 106 Kan. 
151. 

Ky.—Hicks V. Hicks. 290 S.W.2d 483 
—^Aubrey v. Aubrey, 198 S.W.2d 
209, 303 Ky. 634—Hawkins v. 

Hawkins, 114 S.W.2d 97, 272 Ky. 
252—Beutel v. Beutel, 91 S.W.2d 
528, 262 Ky, 805—^Littleton v. Lit¬ 
tleton, 17 S.W.2d 204, 229 Ky. 353 
—Miller v. Miller. 5 S.W.2d 1041. 
224 Ky. 234—Watkins v. Watkins, 
259 S.W. 20. 202 Ky. 141. 

La.—Russo V. Russo, 22 So.2d 671, 
208 La. 17. 

Md.—^Ashman v. Ashman, 72 A.2d 250, 
194 Md. 565—Dougherty v. Dough¬ 
erty, 48 A.2d 451, 187 Md. 21— 
Timanus v. Timanus, 16 A.2d 918, 
178 Md. 640—Roberts v. Roberts, 
154 A. 95, 160 Md. 513—Wygodsky 
V. Wygodsky, 106 A. 698, 134 Md. 
344. 

Mass.—Topor v, Topor, 192 N.E. 52, 
287 Mass. 473. 

Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Rex v. Rex, 
49 N.W.2d 348, 331 Mich. 399— 
Gaw V. Gaw, 41 N.W.2d 341, 327 
Mich. 120—Lukshaitis v. Lukshait- 
is, 22 N.W,2d 825, 314 Mich. 426— 
Wellman v. Wellman, 9 N.W.2d 
679, 305 Mich. 365. 

Minn.—Eck v. Eck, 90 N.W.2d 211— 
Krusemark v. Krusemark, 46 N.W. 
2d 647, 232 Minn. 416. 

Miss.—Brabham v. Brabham, 84 So.2d 
147, 226 Miss. 165. 

Mo.—Simon v. Simon, 248 S.W. 2d 
560. 

Clark V. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack, App., 283 
S.W. 2d 137—Shapiro v. Shapiro, 
App., 238 S.W.2d 886—^McCormack 
V. McCormack, App., 238 S.W.2d 
858—Lamberson v. Lamberson, 
App., 230 S.W.2d 497—Corpus Ju¬ 
ris Secundum cited iu Knebel v. 
Knebel, App., 189 S.W.2d 464, 468 
—Bowzer v. Bowzer, 155 S.W.2d 
630, 236 Mo.App. 514—Bittel v. Bit- 
tel, App., 147 S.W.2d 139. 

Mont.—Stefonick v. Stefonick, 167 
P.2d 848, 118 Mont. 486, 164 A.L.R. 
1211—Bickford v. Bickford, 158 P. 
2d 796, 117 Mont. 372—Lewis v. 
Lewis, 94 P.2d 211, 109 Mont. 42 
—Nuhn V. Nuhn, 37 P.2d 571, 97 
Mont. 596—^Wandel v. Wandel, 248 
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P. 864, 76 Mont. 160—Cummins v. 
Cummins, 195 P. 1031, 59 Mont. 
225. 

Neb.—Hefti v. Hefti, 88 N.W.2d 231. 
166 Neb. 181—^Workman v. Work¬ 
man, 83 N.W.2d 368, 164 Neb. 642 
—Malone v. Malone, 80 N.W.2d 
294, 163 Neb. 517—Pestel v. Pestel, 
73 N.W.2d 689, 161 Neb. 468—Kid¬ 
der V. Kidder, 68 N.W.2d 279, 159 
Neb. 666—Eno v. Eno, 65 N.W.2d 
145, 159 Neb. 1, rehearing denied 
and opinion modified on other 
grounds 66 N.W.2d 406, 159 Neb. 
201—Spencer v. Spencer, 64 N.W. 
2d 348, 158 Neb. 629—Schlueter v. 
Schlueter, 62 N.W.2d 871, 158 Neb. 
233—^Hoffmeyer v. Hoffmeyer, 62 
N.W.2d 128. 157 Neb. 842—Wake¬ 
field V. Wakefield, 61 N.W.2d 208, 
157 Neb. 611—Messer v. Messer, 59 
N.W.2d 398, 157 Neb. 312—Killip 

V. Killip, 57 N.W.2d 147, 156 Neb. 
573—Parker v. Parker, 51 N.W.2d 
753, 155 Neb. 325, 526—Dolen v. 
Dolen, 51 N.W.2d 734, 155 Neb. 347 
—Chambers v. Chambers, 51 N.W. 
2d 310, 155 Neb. 160—McNamee v. 
McNamee, 47 N.W.2d 383, 154 Neb. 
212—Pasko V. Trela, 46 N.W.2d 139, 
153 Neb. 759—Mangiameli v. Man- 
giameli, 45 N.W.2d 910, 153 Neb. 
753—Brudevold v. Brudevold, 45 N. 

W. 2d 443, 153 Neb. 545—Strasser v. 

Strasser, 44 N.W.2d 508, 163 Neb. 
288—Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Ristow V. Ristow, 41 N.W.2d 
924, 152 Neb. 615—Holmes v. 

Holmes, 41 N.W.2d 919, 152 Neb. 
556—Sell V. Sell, 29 N.W.2d 877, 
148 Neb. 859—Jensen v. Jensen, 28 
N.W.2d 444, 148 Neb. 689—Munsell 

V. Munsell, 24 N.W.2d 566, 147 Neb. 
590—^Haussener v. Haussener, 23 
N.W.2d 700, 147 Neb. 489—O’Don¬ 
nell V. O’Donnell, 7 N.W.2d 647, 
142 Neb. 706—Hild v. Hild, 284 N. 

W. 730, 135 Neb. 896—Phillips v. 
Phillips, 281 N.W. 22, 135 Neb. 313 
—^Ellwanger v. Ellwanger, 264 N. 
W. 148, 130 Neb. 96. 

Nev.—Cunningham v. Cunningham. 

105 P.2d 398, 60 Nev. 191. 

N.Y.—Goodsell v. Goodsell, 81 N.T.S. 
806, 82 App.Div. 65. 

Pisani v. Pisani, 83 N.T.S.2d 507, 
193 Misc. 199. 

Engler v. Engler, 159 N.T.S.2d 
635—Rosenzweig v. Rosenzweig, 
145 N.T.S.2d 810, affirmed 160 N.Y. 
, S.2d 817, 3 A.D.2d 732. 
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is, how and when it was acquired,'^^•5 and whether | their property was acquired or accumulated before 


N.D.—Ruff V. Ruff, 52 N.W.2d 107, 
78 N.D. 775. 

Ohio.—^Hasselschwert v. Hassel- 

schwert, 145 N.E.2d 224, 103 Ohio 
App. 202—Duff V. Duff, App., 126 
N.E.2d 466—Shively v. Shively, 95 
N.E.2d 276, 88 Ohio App. 7—Bryant 

V. Bryant, App., 91 N.E.2d 275. 
Stark V. Stark, 28 Ohio N.P.,]Nr.S., 

36. 

Okl.—Punk V. Funk, 319 P.2d 599— 
Dobry v. Dobry, 220 P.2d 698, 203 
Okl. 327—Brasier v. Brasier, 200 P. 
2d 427, 200 Okl. 689—Smyth v. 
Smyth, 179 P.2d 920, 198 Okl. 478 
—Bowring- v. Bowring, 166 P.2d 
415, 196 Okl. 520— Corpus Juris 
Secuudum quoted in Branson v. 
Branson, 123 P.2d 643, 652, 190 Okl. 
347—^Harden v. Harden, 77 P.2d 
721, 182 Okl. 364—Whitehorn v. 
Whitehorn, 36 P.2d 943, 169 Okl. 
332—^Dresser v. Dresser, 22 P.2d 
1012, 164 Okl. 94. 

Or.—McDonald v. McDonald, 253 P.2d 
249, 197 Or. 275—Polanski v. Polan¬ 
ski, 238 P.2d 739, 193 Or. 429— 
Siebert v. Siebert, 199 P.2d 659, 
184 Or. 496— Corpus Juris Secun. 
dum cited in Puller v. Fuller, 151 
P.2d 979, 981, 175 Or. 136—Allen v. 
Allen, 88 P.2d 288, 161 Or. 325. 

R. I.—Meegan v. Meegan, 21 A.2d 573, 
67 R.I. 205. 

S. D.—Kressly v. Kressly, 87 N.W.2d 
601—Hoss V. Hoss, 48 N.W.2d 226, 
74 S.D. 24—Meile v. Meile, 15 N. 

W. 2d 453, 70 S.D. 115. 

Tenn.—^Walden v. Walden, 13 Tenn. 
App. 337. 

Utah.—^Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79—MacDonald v. 
MacDonald, 236 P.2d 1066, 120 Utah 
573. 

Va.—Eaton v. Davis, 10 S.B,2d 893, 
176 Va. 330. 

Wis.—Luedke v. Lucdke, 254 N.W. 
525, 215 Wis. 303—Towers v. Tow¬ 
ers, 199 N.W. 75, 184 Wis, 188. 

Relative incomes 

(1) Where wife had weekly income 
of thirty-two dollars and fifty cents 
and husband had income of sixty- 
five dollars and flfty cents per week, 
alimony was properly denied. 

Md.—Faulkner v. Faulkner, 84 A.2d 
884, 198 Md. 495. 

(2) In action for separation where 
record disclosed that wife’s income 
was flfty-two dollars and flfty cents 
per week, and her husband’.s was 
sixty dollars, out of which husband 
had been paying wife fourteen dol¬ 
lars per week by direction of domes¬ 
tic relations court, and it appeared 
that wife had withdrawn family sav¬ 
ings of one thousand one hundred 
dollars from savings bank, wife’s mo¬ 
tion for alimony would be denied. 
N.T.—Champouillon v. Champouillon, 

98 N.Y.S.2d 166, 277 App.Div. 890. 


(3) Where complainant, seeking di¬ 
vorce on ground of voluntary aban¬ 
donment, was a young man without 
property and now in the army, and 
the wife, who was wholly at fault, 
held a salaried position, no alimony 
would be allowed on granting hus¬ 
band divorce. 

Ala.—Savage v. Savage, 20 So.2d 784, 
246 Ala. 389. 

(4) When physical income-produc¬ 
ing property of each party to divorce 
is substantial and each is trained in 
a profession and has ability to earn 
and is earning a living, the law does 
not give wife a perpetual lien on her 
divorced husband’s future earnings 
which arise from his personal effort. 
Wash.—^Young v. Young, 288 P.2d 

463, 47 Wash.2d 497. 

Wife’s necessities and husband’s 
ability as controlling factors 
Necessities of wife, when entitled 
to alimony, and husband’s ability to 
pay it, are controlling factors to be 
considered and followed in making 
allowance for alimony, and awards 
which are substantially dispropor¬ 
tionate to either factor should not be 
permitted to stand. 

Ark.—Berger v. Berger, 261 S.W.2d 
259, 222 Ark. 463—Tarr v. Tarr, 182 
S.W.2d 348, 207 Ark. 622—McCourt- 
ney v. McCourtney, 168 S.W.2d 200, 
205 Ark. 111. 

Cal.—Bowman v. Bowman, 178 P.2d 
761, 29 C.2d 808, 170 A.L.R. 246. 

Jones V. Jones, 286 P.2d 90S, 135 
C.A.2d 52—Shopiro v. Shopiro, App.. 
163 P.2d 62. 

Fla.—Kahn v. Kahn, 78 So.2d 367— 
Knox V. Knox, 31 So.2d 169, 159 
Fla, 123, opinion supplemented 31 
So.2d 161, 169 Fla. 128—Markland 
V. Markland, 21 So,2d 145, 166 Fla. 
629—Collins v. Collins, 13 So.2d 445, 
153 Fla. 10. 

Ga.—Fried v. Fried, 84 S.E.2d 576, 211 
Ga. 149—Hilburn v. Hilburn, 81 S. 
E.2d 1, 210 Ga. 497—Robertson v. 
Robertson, 63 S.E.2d 876, 207 Ga. 
686 . 

Idaho.—^Hampshire v. Hampshire, 223 
P.2d 950, 70 Idaho 522, 21 A.L.R.2d 
1169. 

Ill.—Brrera v. Errera, 76 N.B.2d 215, 
332 Ill.App. 682. 

Iowa.—Donovan v. Donovan, 300 N.W. 
666, 231 Iowa 14. 

La.—Butterworth v. Butterworth, 14 
So.2d 69, 203 La. 466. 

Md.—Gosnell v. Gosnell, 117 A.2d 
861, 208 Md. 179—Lopez v. Lopez, 
112 A.2d 466, 206 Md. 609. 

Minn.—Swanson v. Swanson, 46 N.W. 

2d 878, 233 Minn. 364. 

Mo.—Schwent v. Schwent, App., 200 
S.W,2d 646. 

N.H.—Paille v. Paille, 17 A,2d 446, 
91 N.H. 249. 

N.J.—McLeod v. McLeod, 23 A.2d 645, 
131 N.J.Bq. 44. 
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N.T.—Phillips V. Phillips, 160 N.T.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.E.2d 738, 2 N.Y.2d 742, 157 NY 
S.2d 378. 

Or.—Miles v. Miles, 202 P.2d 486, 185 
Or. 250—Briggs v. Briggs, 165 P 
2d 772, 178 Or. 193, 166 A.L.R. 666! 
Wash.—Young v. Young, 288 P.2(i 
463, 47 Wash.2d 497—Murray *v. 
Murray, 174 P.2d 296, 26 Wash.2d 
370—Duncan v. Duncan, 172 P.2d 
210, 25 Wash.2d 843—^Luithle v. 
Luithle, 161 P.2d 152, 23 Wash.2d 
494—Bartow v. Bartow, 121 P.2d 
962, 12 Wash.2d 408. 

Ability to save and care for earnings 
Utah.—^Allen v. Allen, 165 P.2d 872 
109 Utah 99. 

All property to be considered 
In rendering a divorce decree for 
alimony, the court may take into ac¬ 
count all of the property owned by 
the parlies at the time of rendering 
the decree, whether accumulated by 
their joint efforts or acquired by in¬ 
heritance. 

Neb.—Heft I v. Hefti, 88 N.W.2d 231, 
166 Neb. 181—De Vore v. De Vore, 

178 N.W. 621, 104 Neb. 702. 

Value of property should be ascer¬ 
tained by a detailed study of every 
item thereof. 

Neb.—Tway v. Tway, 280 N.W. 910, 
135 Neb. 266—Felton v. Felton, 268 
N.W. 341, 131 Neb. 488. 

Equitable adjustment of property 
rights 

One of the elements for considera¬ 
tion by trial court in awarding alimo¬ 
ny is equitable adjustment of rights 
in the property of the spouses. 

N.K.—Kibbee v. Kibbee, 108 A.2d 
46, 99 N.H. 216. 

Eacisting property of parties as pri¬ 
mary factor 

Incl.—Simla v. Simla, 132 N.E.2d 612, 
235 Ind. 210. 

Separate property of either spouse 
Ind.—Wallace v. Wallace, 110 N.E. 
2d 514, 123 Ind.App. 464, rehearing 
denied 111 N.E,2d 90, 123 Ind.App. 
454. 

70.5 Ind.—Shula v. Shula, 132 N.E. 

2d 612, 236 Ind. 210. 

Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—Breidenthal v. Brei- 
denthal, 318 I’.2d 081, 182 Kan. 23 
—Grimes v. Grimes, 296 P.2d 646, 

179 Kan. 340—Carlat v. Carlat, 215 
r.2d 200, 168 Kan. 600. 

Neb.—Malone v. Malone, 80 N.W.2d 
294, 163 Neb. 517—Bno v. Bno, 65 
N.W.2d 145, 159 Neb. 1, rehearing 
denied and opinion modified on oth¬ 
er grounds 66 N.W.2d 406, 159 Neb. 
201—Kroger v. Kroger, 44 N.W.2(J 
475, 153 Neb. 266—Nickerson v. 
Nickerson, 42 N.W.2d 861, 162 Neb. 
799—Rlstow v. Ristow, 41 N.W.2d 
924, 162 Neb. 615. 
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or after marriage the estate of each of the erty or the joint accumulation of the parties 
parties at the time of the marriage what the and the contributions of each to the joint or accumu- 
parties surrendered or gave up by marriage lated property.^i 

whether the property is the husband s separate prop- Other factors that may be taken into considera- 


Utah.—^Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79~-MacDonald v. 
MacDonald, 236 P.2d 1066, 120 Utah 
573. 

70.10 Neb.—Malone v. Malone, 80 N. 
W.2d 294, 163 Neb. 517—Eno v. 
Eno, 65 N.W.2d 145, 159 Neb. 1, re¬ 
hearing denied and opinion modi¬ 
fied on other grounds 66 N.W.2d 
406, 159 Neb. 201—Dolen v. Dolen, 
51 N.W.2d 734, 155 Neb. 347— 

Chambers v. Chambers, 51 N.W.2d 
310, 155 Neb. 160—McNamee v. Mc- 
Namee, 47 N.W.2d 383, 154 Neb. 
212—Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Ristow V. Ristow, 41 N.W.2d 
924, 152 Neb. 615—Holmes v. 

Holmes, 41 N.W.2d 919, 152 Neb. 
556—Sell V. Sell, 29 N.W.2d 877, 
148 Neb. 859—Green v. Green, 26 
N.W.2d 299, 148 Neb. 19—Haus- 
sener v. Haussener, 23 N.W.2d 700, 

147 Neb. 489—Vocelka v. Vocelka, 
19 N.W.2d 3G3, 146 Neb. 268—Lillie 

V. Lillie. 17 N.W.2d 799, 145 Neb. 
683—Martin v. Martin, 17 N.W.2d 
625, 145 Neb. 655. 

N.D.—Ruff V. Ruff, 52 N.W.2d 107, 78 
N.D. 775. 

70.15 Neb.—Waugh v. Waugh, 47 N, 

W, 2d 859, 154 Nob. 325—Kroger v. 
Kroger, 44 N.W.2d 475, 163 Neb. 
265—Francil v. Francil, 44 N.W.2d 
315, 153 Neb. 243—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Peterson v. Peterson, 41 N. 
W.2d 847, 152 Neb. 571—Snyder v. 
Snyder, 40 N.W.2d 227, 152 Neb. 
20—Stefan v. Stefan, 39 N.W.2d 
918, 152 Nob. 23—Urban v. Urban, 
32 N.W.2d 410, 149 Nob. 757—Pitt¬ 
man V. Pittman, 29 N.W.2d 790, 

148 Neb. 864—Sims v. Sims, 29 N. 
W.2d 378. 148 Neb. 771—Jensen v. 
Jensen, 28 N.W.2d 444, 148 Neb. 
689—Specht v. Specht, 27 N.W.2d 
390, 148 Neb. 325—Green v. Green, 
26 N.\V.2cl 299, 148 Neb. 19—Vocel¬ 
ka V. Vocelka, 19 N.W.2d 363, 116 
Neb. 268—Lillie v. Lillie, 17 N.W. 
2d 799, 145 Neb. 683—Martin v. 
Martin, 17 N.W.2d 625, 145 Neb. 
655—Lippincott v. Lippincott, 13 
N.W.2d 721, 144 Neb. 486. 

Ohio.—Henry v. Heiu*y, App., 100 N. 
E.2d 283, reversed on other grounds 
105 N.E.2CI 406, 157 Ohio St. 319— 
Rovdor V. Rovder, App., 78 N.E.2d 
422. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673. 

70.20 Neb.—Pasko v. Trela, 46 N.W. 

2d 139, 153 Neb. 769. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573—Allen v. 
Allen, 165 P.2d 872, 109 Utah 99. 


Possible savings 

Wife was not entitled to greater 
alimony award on ground that she 
might have acquired greater personal 
wealth if she had saved her own 
earnings, where there was little to 
show that husband thereby had 
greater wealth. 

Minn.—Swanson v. Swanson, 46 N.W. 

2d 878, 233 Minn. 354. 

70.25 Okl.—^Dobry v. Dobry, 220 P. 
2d 698, 203 Okl. 327. 

71, Ala.—Cronin v. Cronin, 16 So. 2d 
714, 245 Ala. 309. 

Colo.—Shapiro v. Shapiro, 176 P.2d 
363, 115 Colo. 505. 

Fla-—Longino v. Longino, 67 So.2d 
203. 

Idaho.—Jolliffe v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. . 

Iowa.—Flanders v. Flanders, 40 N. 
W.2d 468, 241 Iowa 159—Nelson 
V. Nelson. 28 N.W.2d 746, 246 Iowa 
760—Corpus Juris Secundum cited 
in Brannen v. Brannen, 21 N.W.2d 
459, 462, 237 Iowa 188—Ellsworth 

V. Ellsworth. 256 N.W. 690, 218 
Iowa 957—Black v. Black, 205 N. 

W. 970, 200 Iowa 1016. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483. 
Minn.—Johnson v. Johnson, 84 N.W. 
2d 249, 250 Minn. 282—^Bladine v. 
Bladine, 197 N.W. 261, 158 Minn. 
296. 

Mo.—Simon v. Simon, 248 S.W.2d 
560. 

Clark V. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack, App., 283 
S.W.2d 137—McCormack v. McCor¬ 
mack, App., 238 S.W.2d 858—Corpus 
Juris Secundum cited in Knebel v. 
Knebel, App., 189 S.W.2d 464, 468. 
Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Pestel v. 
Pestel, 73 N.W.2d B89, 161 Neb. 
468—Eno V. Eno, 65 N.W.2d 145, 
159 Neb. 1, rehearing denied and 
opinion modified on other grounds 

66 N.W.2d 406, 159 Neb. 201— 
Spencer v. Spencer, 64 N.W.2d 348, 
158 Neb. 629—Schlueter v. Schluet- 
er, 62 N.W.2d 871, 158 Neb. 233— 
Hoffmeyer v. Hoffmeyer, 62 N.W.2d 
138, 157 Neb. 842—Wakefield v. 
Wakefield, 61 N.W.2d 208, 157 Neb. 
611—Messer v. Messer, 69 N.W.2d 
398, 157 Neb. 312—Killip v. Killip, 

67 N.W.2d 147, 156 Neb. 573—Park¬ 
er V. Parker, 51 N.W.2d 753, 155 
Neb. 325, 626—^Dolen v. Dolen, 61 
N.W.2d 734, 155 Neb. 347—Cham¬ 
bers V. Chambers, 61 N.W.2d 310, 
155 Neb. 160—^Waugh v. Waugh, 47 
N.W.2d 869, 154 Neb. 3*25—Pasko 
V. Trela. 46 N.W.2d 139, 153 Neb. 
769—Mangiameli v. Mangiameli, 45 
N.W.2d 910, 153 Neb, 753—Zoppelli 

I V. Zoppelli, 45 N.W.2d 699, 163 Neb. 
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577—Brudevold v. Brudevold, 45 N. 
W.2d 443, 153 Neb. 545—Strasser 
V. Strasser, 44 N.W.2d 508, 153 Neb. 
288—^Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—^Francil v. Fran¬ 
cil, 44 N.W.2d 315. 153 Neb. 243— 
Nickerson v. Nickerson, 42 N.W.2d 
861, 152 Neb. 799—Ristow v. Ris¬ 
tow, 41 N.W.2d 924, 152 Neb. 616— 
Peterson v. Peterson, 41 N.W.2d 
847, 152 Neb. 571—Stefan v. Stefan. 
39 N.W.2d 918, 152 Neb. 23—Urban 

V. Urban, 32 N.W.2d 410, 149 Neb. 
757—^Pittman v. Pittman, 29 N.W. 
2d 790, 148 Neb. 864—Sims v. Sims, 
29 N.W.2d 378, 148 Neb. 771—Jen¬ 
sen V. Jensen, 28 N.W.2d 444, 148 
Neb. 689—Specht v. Specht, 27 N. 

W. 2d 390, 148 Neb. 325—Munsell 

V. Munsell, 24 N.W.2d 666, 147 Neb. 
690—O’Donnell v. O’Donnell, 7 N. 

W. 2d 647. 142 Neb. 706—Hild v. 
Hild, 284 N.W. 730, 135 Neb. 896— 
Phillips V. Phillips, 281 N.W. 22, 
135 Neb. 313—Swolec v. Swolec, 241 
N.W. 771, 122 Neb. 837. 

Ohio.—Batzli v. Batzli, App., 76 N. 
B.2d 410. 

Okl.— Corpus Juris Secundum quoted 
lu Branson v. Branson, 123 P.2d 
643, 652, 190 Okl. 347—Elmore v. 
Elmore, 244 P. 788, 117 Okl. 63. 
Or.—McDonald v. McDonald, 253 P. 
2d 249, 197 Or. 275—Polanski v. 
Polanski, 238 P.2d 739, 193 Or. 429 
—Siebert v. Siebert, 199 P.2d 659, 
184 Or. 496— Corpus Juris Secun¬ 
dum cited in Puller v. Puller, 151 
P.2d 979, 981, 175 Or. 136. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573—Allen v. 
Allen, 165 P.2d 872, 109 Utah 99. 

First question for consideration is 
the equitable rights of the parties 
in the property held and owned by 
them. 

Ill.—Soltysik V. Soltysik, 148 N.E. 
40, 317 Ill. 247. 

Tenancy by entirety 

(1) Where husband and wife own 
real estate as tenants by entirety on 
granting of divorce they become own¬ 
ers of realty as tenants in common 
and such fact may be taken in con¬ 
sideration in fixing amount of alimo¬ 
ny to be awarded wife. 

Ind.—^Temme v. Temme, 9 N.B.2d 111, 
103 Ind.App. 669. 

(2) Expenses chargeable against 
property which the wife holds with 
the husband as tenants by entire¬ 
ties should be considered. 

Md..—Roberts v. Roberts, 154 A. 95, 
160 Md. 513. 
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tion in passing on alimony include the ability of the pects their sex, age, health, and ability to la- 
parties to earn, *^2 ^nd their probable future pros- bor;*^^ the respective ages of both of the par- 


72 . Ala.—Steiner v. Steiner, 48 So.2d 
184, 254 Ala. 260. 

Cal.—Hall V. Hall, 267 P.2<i 249, 42 
C.2d 435. 

Jones V. Jones, 286 P.2d 908, 135 
C.A.2d 52. 

Iowa.—Simpson v. Simpson, 74 N.W. 
2d 582, 247 Iowa 546—Flanders v. 
Flanders, 40 iN‘.W.2d 468, 241 Iowa 
159—Nelson v. Nelson, 28 N.W. 2d 
746, 246 Iowa 760—Corpus Juris 
Secuudiun cited iu Brannen v. 
Brannen, 21 N.W.2d 459, 462, 237 
Iowa 188—Ellsworth v. Ellsworth, 
256 N.W. 690, 218 Iowa 957—Ret- 
man v. Retman, 254 N.W. 804— 
Black V. Black, 205 N.W. 970, 200 
Iowa 1016—Mitchell v, Mitchell, 
185 N.W. 62, 193 Iowa 153—Mitval- 
sky V. Mitvalsky, 179 N.W. 520, 191 
Iowa 8. 

Ky.—Hicks V. Hicks, 290 S.W.2d 483 
—Sharp V. Sharp, 283 S.W.2d 172— 
Oldham v. Oldham, 259 S.W.2d 42 
—^Ahrens v. Ahrens, 230 S.W.2d 73, 
313 Ky. 55—Faulconer v. Faulcon- 
er, 212 S.W.2d 322, 307 Ky. 850— 
Simpson v, Simpson, 182 S.W.2d 
965, 298 Ky. 375—Stokes v. Stokes, 
176 S,W.2d 260, 296 Ky. 124—Maher 

V. Maher, 174 S.W.2d 289, 295 Ky. 
263—Sahel v. Sahel, 151 S.W.2d 56, 
286 Ky. 575—Dodd v. Dodd, 129 S. 

W. 2d 166, 278 Ky. 662—Glenn v. 
Glenn, 74 S.W,2d 472, 255 Ky. 422 
—Watkins v. Watkins, 259 S.W, 20, 
202 Ky. 141. 

Minn.—Plankers v. Plankers, 217 N. 

W. 488, 173 Minn. 464. 

Miss.—Brabham v. Brabham, 84 So.2d 
147, 226 Miss. 165. 

Neb.—Malone v. Malone, 80 N.W.3d 
294, 163 Neb. 517—Pestel v. Pestel. 
73 N.W.2d 689, 161 Neb. 468—Kid¬ 
der V. Kidder, 68 N.W.2d 279, 159 
Neb. 666—Eno v. Eno, 65 N.W.2d 
145, 159 Neb. 1, rehearing denied 
and opinion modified on other 
grounds 66 N.W.2d 406, 150 Neb. 
201—Spencer v. Spencer, 64 N.W.2d 
348, 158 Neb. 629—Schlueter v. 

Schlucter, 62 N.W.2d 871, 158 Neb. 
233—HofL’meyer v. Hoffmoyer, 62 
N.W.2d 138, 157 Neb, 842—Walte- 
field V. Wakefield, 61 N.W.2d 208, 
157 Neb. 611—Messer v. Messer, 59 
N.W.2d 398, 157 Neb. 312—Prosser 

V. Prosser, 57 N.W.2d 173, 156 Neb. 
629—Killip V. Killip, 57 N.W.2d 147, 
166 Neb. 573—Parker v. Parker, 61 
N.W.2d 763, 156 Neb. 326, 626— 
Dolen V. Dolen, 51 N.W.2d 734, 155 
Neb. 347—Chambers v. Chambers, 
51 N,W.2d 310, 155 Neb. 160— 
Waugh V. Waugh, 47 N.W.2d 869, 
154 Neb. 325—McNamee v, Mc- 
Namee, 47 N.W.2d 383, 154 Neb. 212 
—Mangiameli v. Mangiameli, 45 N. 

W, 2d 910, 153 Neb. .753—Zoppelli v. 
Zoppelli, 45 N.W.2d 699, 163 Neb. 


577—^Brudevold v. Brudevold, 45 
N.W.2d 443, 163 Neb. 545—Strasser 

V. Strasser, 44 N.W.2d 508, 153 Neb. 
288—Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—Francil v. Fran- 
cil, 44 N.W.2d 315, 163 Neb. 243— 
Nickerson v. Nickerson, 42 N.W.2d 
861, 152 Neb. 799—Ristow v. Ris- 
tow, 41 N.W-2d 924, 152 Neb. 615— 
Holmes v. Holmes, 41 N.W.2d 919, 
152 Neb. 556—Snyder v. Snyder, 40 
N.W.2d 227, 152 Neb. 20—Sell v. 
Sell, 29 N.W.2d 877, 148 Neb. 859 
—Green v. Green, 26 N.W.2d 299, 
148 Neb. 19—Munsell v. Munsell, 
24 N.W.2d 566, 147 Neb. 590—Haus- 
sener v. Haussener, 23 N.W.2d 700, 
147 Neb. 489—^Vocelka v. Vocelka, 
19 N.W.2d 363, 146 Neb. 268—Lil¬ 
lie V. Lillie, 17 N.W.2d 799, 145 
Neb. 683—Martin v. Martin, 17 N. 

W. 2d 625, 145 Neb. 655—Hild v. 
Hild, 284 N.W. 730, 135 Neb. 896. 

N.D.—Rufe V. Ruff, 52 N.W.2d 107, 
78 N.D. 776. 

Ohio.—Shively v. Shively, 96 N.E.2d 
276, 88 Ohio App. 7—Rovder v. 
Rovder, App., 78 N.E.2d 422. 

Okl.— Corpus Juris Secundum (quoted 
in Branson v. Branson, 123 r.2d 
643, 652, 190 Okl. 347. 

Or.—McDonald v. McDonald, 253 P.2d 
249, 197 Or. 276—Mile.*? v. Milcu 
202 P.2d 485, 185 Or. 250—Siebert 

V. Siebert, 199 P.2d 659, 184 Or. 496 
—Corpus Juris Secundum cited in 
Puller V. Puller, 151 P.2d 979, 981, 
175 Or. 136, 

Utah.—Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79—Allen v. Allen. 
1G5 1^2d 872, 109 Utah 99. 

Wls.—Goi'don V. Gordon, 71 N.W.2d 
386, 270 Wia. 332—Towers v. Tow¬ 
ers, 199 N.W. 75, 184 W1.M. 188. 

73. Cal.—^Nehson v. Nelson, 215 I\2d 
47, 90 C.A.2d 208—Scheibo v. 

Schoitae, 134 l\2d 835, 57 C.A,2d 
336, followed in 134 P,2d 841, 57 C. 
A.2d 1019. 

Colo.—Shapiro v. Shapiro, 176 r.2d 
363, 115 Colo. 505. 

D.C.—Quarles v. Quarle.s, 170 F,2d 
67, 86 U.S.App.D.C. 41. 

Iowa,—Flanders v. Flander.s, 40 N.W. 
2d 468, 241 Iowa 159—^N{*l.son v. 
Nelson, 28 N.W.2d 746, 246 Iowa 
760— Corpus Juris Secundum cited 
in Brannen v. Brannen, 21 N.\V.2d 
459, 462, 237 Iowa 188—Metzgei* v. 
Metzger, 278 N.W. 187, 224 Iowa 
646—Ellsworth v. Ell.sworth, 256 N. 

W. 690, 218 Iowa 957—Mitchell v. 
Mitchell, 185 N.W. 62, 193 Iowa 
153. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—Spivack v. Spivaek, App,, 
283 S.W.2d 137— Corpus Juris Se- 
cuudum cited in Knebol v. Knebel, 
App., 189 S.W.2d 464, 468. 
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Neb.—Ristow v. Ristow, 41 N’W2d 
924, 152 Neb. 615. 

Ohio.—Rovder v. Rovder, App 7 g 
N.E,2d 422. 

Okl.—Corpus Juris Secundum quoted 
in Branson v. Branson, 123 p 2(i 
643, 652, 190 Okl. 347. 

Utah.—^Wilson v. Wilson, 296 P 23 
977, 6 Utah 2d 79. 

74. Ala.—Steiner v. Steiner, 48 So.2d 
184, 254 Ala. 260. 

Ga.—^Aud V. Aud, 34 S.E.2d 655, 199 i 
Ga. 626. 

Ill.—Byerly v. Byerly, 2 N.E.2d 898, 
363 Ill. 517—Gilbert v. Gilbert 137 
N.E. 99, 305 Ill. 216. 

15andy v. Bandy, 61 N.E.2d 586 
326 Ill.App. 65. 

Iowa.—Simpson v. Simpson, 74 N.W. 
2d 682, 247 Iowa 546—Flanders v. 
Flanders, 40 N.\V.2d 468, 241 Iowa 
159—Nc‘l.son v. Nelson, 28 N.W.2d 
746, 246 Iowa 760—Corpus Juris 
Secundum cited in Brannen v. 
Brannen, 21 N.W.2d 459, 462, 237 
Iowa 188—Ellsworth v. Ellsworth, 
256 N.W. 690, 218 Iowa 957—Ret- 
n\an v. Retman, 254 N.W. 804— 
Black V. Black, 205 N.W. 970, 200 
Iowa 1016—Mitchell v. Mitchell, 
185 N.W. 62, 193 Iowa 153—Mitval¬ 
sky V. Mitvalsky, 179 N.W. 620, 
191 Iowa 8. 

Ky.—lli(‘ks V. Hicks, 290 S.W.2d 483 
—Sharp V. Sharp, 282 S.W.2d 172 
—Oldham v. Oldham, 269 S.W.2d 
42—.<\hron.s v. Ahrens, 230 S.W.2d 
73, 313 Ky. 55—Faulconor v. Faul- 
conor, 212 S.W.2d 322, 307 Ky. 850 
—Slmpaon v. Simpson, 182 S.W.2d 
965, 298 Ky. 375-Perkins v. Perk- 
in.s, 176 S.W.2d 406, 296 Ky. 193— 
Ktt)ke.s V. Stake.*?, 176 S.W.2d 260, 
296 Ky. 124—Sahel v. Sabel, 161 
S.W.2d 66. 286 Ky. 675—Quinn v. 
Quinn, 130 S.W.2d 834, 279 Ky. 286 
—(\>lllns V. Collins, 130 S.W.2d 37. 
279 Ky. 139—Dodd v. Dodd, 129 
S.W.2d 166, 278 Ky. 662—Hawkins 

V. Hawkins, 314 S.W.2d 97, 272 Ky. 
252—Duff v. Duff, 104 S.W.2d 1095, 
268 Ky. 343—^,Jones v. Jones, 88 S. 

W, 2d 673, 261 Ky. C47—Glenn v. 
Ulenn, 74 S.W.2tl 472, 255 Ky. 422 
—Lyon V. Lyon, 47 S.W.2d 1072, 
243 Ky. 236—Littleton v. Littleton, 
17 S.W.2d 204, 229 Ky. 353—Wat¬ 
kins v. VVatkin.% 259 S.W. 20, 202 
Ky. 141. 

Md.—-Nt‘wmeyer v. Newmeyer, 140 
A.2d 892, 216 Md. 431—Zimmerman 
V. Zimmerman, 85 A.2d 802, 199 Md. 
176—Faulkner v. Faulkner, 84 A.2d 
884, 198 Md. 496—A.shman v. Ash¬ 
man. 72 A.2d 260, 194 Md. 565— 
Waters v. Waters, 62 A.2d 250, 191 
Md. 436—l^radshaw v. Bradshaw, 
55 A.2d 719, 189 Md. 322—Dougher¬ 
ty V. Dougherty, 48 A.2d 451, 187 
Md, 21—Timanus v. Timanus, 16 A. 
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ried;74.io their station in life or standard or mode 
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of living their children, if any, and the care and 


2d 918, 178 Md. 640—Roberts v. 
Eoberts, 154 A. 95, 160 Md. 513— 
Wygodsky v. Wygodsky, 106 A. 
698, 134 Md. 344. 

Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Wood v. 
Wood, 284 N.W. 627, 288 Mich. 14. 
Minn.—Flankers v. Flankers, 217 N. 

W. 488, 173 Minn. 464. 

Miss.—Brabham v. Brabham, 84 So. 

2d 147, 226 Miss. 165. 

Mo.—Simon v. Simon, 248 S.W.2d 560. 
Clark V. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack. App., 283 
S.W.2d 137—McCormack v. McCor¬ 
mack, App., 238 S.W.2d 858—Cor¬ 
pus Juris Secnudum cited in Knebel 

V. Knebel, App., 189 S.W.2d 464, 
468—Bittel V. Bittel, App., 147 S. 

W. 2d 139. 

Neb.—^Malone v. Malone, SO N.W.2d 
294, 163 Neb. 517—Peslel v. Festel, 
73 N.W.2d 689. 161 Neb. 468—Kid¬ 
der V. Kidder, 68 N.W.2d 279, 159 
Neb. 666—Eno v. Eno, 65 N.W.2d 
145, 159 Neb. 1, rehearing denied 
and opinion modified on other 
grounds 66 N.W.2d 406, 159 Neb. 
201—Spencer v. Spencer, 64 N.W. 
2d 348, 158 Neb. 629—Schlueter v. 
Schlueter, 02 N.W.2d 871, 158 Neb. 
233—Hofi’meyer v. HofCmeyer, 62 
N.W.2d 138, 157 Nob. 842—Wake¬ 
field V. Wakefield, 61 N.W.2d 208, 
157 Neb. 611—Messer v. Messer, 59 
N.W.2d 395, 157 Neb. 312—Prosser 
V. Prosser, 57 N.W.2d 173, 156 Neb. 
629—Killip V. Killip, 57 N.W.2d 
147, 156 Neb. 573—Parker v, Parker, 
51 N.W.2d 753, 155 Neb. 325, 526 
—Dolen V. Dolen, 61 N.W. 2d 734, 
155 Neb. 347—Chambers v. Cham¬ 
bers, 51 N.W.2d 310, 165 Neb. 160 
—Waugh V. AVnugh, 47 N.W.2d 859, 
154 Nob. 325—McNamoe v. McNa- 
mee, 47 N.W.2d 383, 154 Neb. 212 
—Pasko V. Trola, 46 N.W.2d 139, 
153 Neb. 759—Mangiamoll v. Man- 
giameli, 45 N.W.2d 910, 153 Neb. 
753—Zoppelll V. Zoppclli, 45 N.W. 
2d 699, 153 Neb. 577—Brudcvold v. 
Brudevold, 46 N.W.2d 443, 153 Neb. 
645—Strassor v. Stra.saer, 44 N.W. 
2d 608. 153 Nob. 288—Kroger v. 
Kroger, 44 N.W.2d 475, 153 Neb. 265 
—Prancil v. Francil, 44 N.W.2d 
315, 153 Nt‘b. 243—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Holmes v. Holmes, 41 N.W.2d 
919, 152 Neb. 556—Peterson v. Pe¬ 
terson, 41 N.W.2d 847, 152 Neb. 
571—Snyder v. Snyder, 40 N.W.2d 
227, 152 Neb. 20—Stefan v. Stefan. 
39 N.W.2d 918, 152 Neb. 23—Urban 

V. Urban, 32 N.W.2d 410, 149 Neb. 

757—Sell V. Sell, 29 N.W.2d 877, 
148 Neb. 859—Pittman v. Pittman, 
29 N.W.2d 790, 148 Neb. 864— 

Sims V. Sims, 29 N.W.2d 378, 148 
Neb. 771—Jensen v. Jensen, 28 N. 

W. 2d 444, 148 Neb. 689—Specht v. 


Specht, 27 N.W.2d 390, 148 Neb. 
325—Green v. Green, 26 N.W.2d 
299, 148 Neb. 19—Munsell v. Mun- 
sell, 24 N.W.2d 566, 147 Neb. 690 
—Haussener v. Haussener, 23 N.W. 
2d 700, 147 Neb. 489—Vocelka v. 
Vocelka, 19 N.W.2d 363, 146 Neb. 
268—Lillie v. Lillie, 17 N.W.2d 
799, 145 Neb. 683—Martin v. Mar¬ 
tin, 17 N.W.2d 625, 145 Neb. 655 
—Lippincott v. Lippincott, 13 N.W. 
2d 721, 144 Neb. 486—Hild v. Hild, 
284 N.W. 730, 135 Neb. 896—Tway 

V. Tway, 280 N.W. 910, 135 Neb. 
266—Felton v. Felton, 268 N.W. 
341, 131 Neb. 488—Swolec v. Swolec, 
241 N.W. 771, 122 Neb. 837. 

N.Y.—Phillips V. Phillips, 150 N.Y.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.E.2d 738. 2 N.Y.2d 742, 157 N.Y.S. 
2d 378. 

Rosenzweig v. Rosenzweig, 145 
N.Y.S.2d 810, affirmed 160 N.Y.S. 
2d 817, 3 A.D.2d 732. 

N.D.—Ruff V. Ruff, 52 N.W.2d 107, 78 
N.D. 775. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 575—Rovder v. Rovder, 
App., 78 N.E.2d 422. 

Okl.— Corpus Juris Secuudum (luated 
itt Branson v. Branson, 123 P.2d 
643, 652, 190 Okl. 347. 

Or.—McDonald v. McDonald, 253 P.2d 
249, 197 Or. 275—Polanski v. Polan¬ 
ski. 238 P.2d 739, 193 Or. 429— 
Miles V. Miles, 202 P.2d 486, 185 
Or. 250—Siebert v. Siebert, 199 P. 
2d 659, 184 Or. 496— Corpus Juris 
Secuudum cited iu Fuller v. Fuller, 
151 P.2d 979, 981, 175 Or. 136— 
Allen V. Allen, 88 P.2d 288, 161 Or. 
325. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601—Hoss V. Hoss, 48 N.W. 2d 226, 
74 S.D. 24. 

Tenn.—^AValden v. Walden, 13 Tenn. 
App. 337. 

Utah.—Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79—Allen v. Allen, 
165 P.2d 872, 109 Utah 99. 

Wis.—Luedke v. Luedke, 254 N.W. 
625, 215 Wis. 303—Towers v. Tow¬ 
ers, 199 N.W. 75, 184 Wis. 188. 
74.5 Mo.—Bowzer v. Bowzer, 155 S. 

W. 2d 530, 236 Mo.App. 514. 

74.10 Neb.—Jensen v. Jensen, 28 N. 

W.2d 444, 148 Neb. 689. 

Utah.—MacDonald v. MacDonald, 236 
P,2d 1066, 120 Utah 673—Allen v. 
Allen, 165 P.2d 872, 109 Utah 99. 
75. Ala,—Steiner v. Steiner, 48 So. 
2d 184, 254 Ala. 260—Adams v. Ad¬ 
ams, 159 So. 80, 229 Ala. 588—Mor¬ 
gan V. Morgan, 84 So. 754, 203 Ala. 
516. 

^i.k.-^Childers v. Childers, 313 S.W.2d 
75—Foster v. Foster, 224 S.W.2d 
47, 216 Ark. 76—^Lewis v. Lewis, 
151 S.W.2d 998, 202 Ark. 740— 
Johnson v. Johnson, 263 S.W. 379, 
165 Ark. 195. 


Ill.—^Byerly v. Byerly, 2 N.E.2d 898, 
363 Ill. 517—Gilbert v. Gilbert, 137 
N.E. 99, 305 Ill. 316. 

Bandy v. Bandy, 61 N.E.2d 686, 
326 Ill.App. 55. 

Kan.—Breidenthal v. Breidenthal, 318 
P.2d 981, 182 Kan. 23. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483 
—^Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 65—Faulconer v. Faul- 
coner, 212 S.W.2d 322, 307 Ky. 850 
—^Furgerson v. Furgerson, 211 S. 
W.2d 161, 307 Ky. 394—Maher v. 
Maher, 174 S.W.2d 289, 295 Ky. 263 
—Sabel V. Sabel, 151 S.W.2d 56, 286 
Ky. 575—Dodd v. Dodd, 129 S.W.2d 
166, 278 Ky. 662. 

Md.—^Newmeyer v. Newmeyer, 140 A. 
2d 892, 216 Md. 431—^Zimmerman v. 
Zimmerman, 86 A.2d 802, 199 Md. 
176—Faulkner v. Faulkner, 84 A.2d 
884, 198 Md. 495—^Ashman v. Ash¬ 
man, 72 A.2d 250, 194 Md. 565— 
Waters v. Waters, 62 A.2d 250, 191 
Md. 436—Bradshaw v. Bradshaw, 
55 A.2d 719, 189 Md. 322—Roberts 
V. Roberts. 154 A. 95, 160 Md. 513. 
Mass.—Richman v. Richman, 140 N. 
B.2d 139, 335 Mass. 395—O’Brien v. 
O’Brien, 91 N.E.2d 775, 325 Mass. 
673—Whitney v. Whitney, 88 N.E. 
2d 647, 325 Mass. 28—Topor v. Top¬ 
er, 192 N.E. 52, 287 Mass. 473. 
Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Wood v. 
Wood, 284 N.W. 627, 288 Mich. 14. 
Minn.—^Johnson v. Johnson, 84 N.W. 

2d 249, 250 Minn. 283. 

Mo.—Clark v. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack, App., 283 
S.W.2d 137—McCormack v. McCor¬ 
mack, App., 238 S.W.2d 858—Cor¬ 
pus Juris Secuudum cited iu Knebel 

V. Knebel, App., 189 S.W.2d 464, 
468—Bittel v. Bittel, App., 147 S. 

W. 2d 139—Mason v. Mason, App., 
233 S.W. 263. 

Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Malone v. 
Malone, 80 N.W.2d 294, 163 Neb. 
617—Pestel v. Pestel, 73 N.W.2d 
689, 161 Neb. 468—Eno v. Eno, 65 
N.W.2d 145, 159 Neb. 1, rehearing 
denied and opinion modified on oth¬ 
er grounds 66 N.W.2d 406, 159 Neb. 
201—Spencer v. Spencer, 64 N.W.2d 
348, 158 Neb. 629—Schlueter v. 
Schlueter, 62 N.W.2d 871, 158 Neb. 
233—Wakefield v. Wakefield, 61 N. 
W.2d 208, 157 Neb. 611—Messer v. 
Messer, 69 N.W.2d 395, 157 Neb. 
312—Killip V. Killip, 57 N.W.2d 147, 
156 Neb. 573—Parker v. Parker, 51 
N.W.2d 753, 155 Neb. 325, 526— 
Dolen V. Dolen, 51 N.W.2d 734, 155 
Neb. 347—Chambers v. Chambers, 
51 N.W.2d 310, 165 Neb. 160— 
Waugh V. Waugh, 47 N.W.2d 869, 
154 Neb. 325—McNamee v. McNa- 
mee, 47 N.W.2d 383, 154 Neb. 212— 
Pasko V. Trela, 46 N.W.2d 139, 153 
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disposition of them;^^ the duration of the mar- | riage'^7 and whether it was one of affection or con- 


Neb. 769—^Mangiameli v. Mangiam- 
eli, 45 N.W.2d 910, 153 Neb. 763— 
Zoppelli V. Zoppelli, 45 N.W.2d 699, 
153 Neb. 677—Brudevold v. Brude- 
vold, 45 N.W.2d 443, 153 Neb. 545 
—Strasser v. Strasser, 44 N.W.2d 
608, 153 Neb. 288—Kroger v. Krog¬ 
er, 44 N.W.2d 475, 153 Neb. 265— 
Nickerson v. Nickerson, 42 N.W.2d 
861, 152 Neb. 799—Ristow v. His- 
tow, 41 N.W.2d 924, 162 Neb. 615— 
Holmes v. Holmes, 41 N.W.2d 919, 
152 Neb. 656—Sell v. Sell, 29 N.W. 
2d 877, 148 Neb. 859—Green v. 
Green, 26 N.W.2d 299, 148 Neb. 19 
—Munsell v. Munsell, 24 N.W.2d 
666 , 147 Neb. 590—Haussener v. 
Haussener, 23 N.W.2d 700, 147 Neb. 
489—Vocelka v. Vocelka, 19 N.W. 
2d 363, 146 Neb. 268—Lillie v. Lil¬ 
lie, 17 N.W.2d 799, 145 Neb. 683— 
Martin v. Martin, 17 N.W.2d 625, 
145 Neb. 655—Tway v. Tway, 280 
N.W. 910, 135 Neb. 266—Felton v. 
Felton, 268 N.W. 341, 131 Neb. 488 
—Swolec V. Swolec, 241 N.W. 771, 
122 Neb. 837. 

N.J.—^Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super. 24. 

Kirshbaum v. Kirshbaum, 19 A. 
2d 811, 129 N.J.Eq. 429. 

N.Y.—Phillips V. Phillips, 150 N.T.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.E.2d 738, 2 N.Y.2d 742, 157 N.Y.S. 
2 d 378. 

Rose V. Rose, 117 N,Y.S.2d 32, 3 
Misc.2d 763. 

Bittson V. Bittson, 138 N.Y.S.2d 
294, affirmed 140 N.Y.S,2d 608, 285 
App.Div. 1061. 

N.D.—Rufe V. Rnfe, 52 N.W.2d 107, 
78 N.D. 776—Henry v. Henry, 46 N. 
W.2d 701, 77 N.B. 845—Corpus Juris 
cited, in Williams v. Williams, 293 
N.W. 802, 804, 70 N.D, 278. 

Ohio.—Rovder v. Rovder, App., 78 N. 
B.2d 422. 

Okl.—Bowring v. Bowring, 166 P,2d 
415, 196 Okl. 620—Corpus Juris 
Secundum quoted in Branson v. 
Branson, 123 P.2d 643, 662, 190 Okl. 
347. 

Or.—Smith v. Smith, 320 P.2d 1111, 
212 Or. 654—Polanski v. Polanski, 
238 P.2d 739, 193 Or. 429—Miles v. 
Miles, 202 P.2d 485, 186 Or. 260— 
Allen V. Allen, 88 P.2d 288, 161 Or. 
325. 

Pa.—^Karmany v. Karmany, 71 Pa,Su¬ 
per. 308—^Belz V. Betz, 70 Pa.Su- 
per. 396. 

Commonwealth v. Petrino, Quar. 
Sess., 16 Monroe L.R. 91. 

S.D.—Hoss V. Hoss, 48 N.W.2d 226, 
74 S.D, 24. 

Tenn.—Walden v. Walden, 13 Tenn. 
App. 337. 

Utah.—^Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79—Allen v. Allen. 
165 P.2d 872, 109 Utah 99. 

Va.—Hawkins v. Hawkins, 47 S.B.2d 
436, 187 Va. 695. 


Wis.—Luedke v. Luedke, 254 N.W, 
525, 215 Wis. 303. 

Wyo.—^Lonabaugh v. Lonabaugh, 22 
P.2d 199, 46 Wyo. 23. 

19 C.J. p 250 note 67. 

76. D.C.—Quarles v. Quarles, 179 F. 
2d 57, 86 U.S.App.D.C. 41. 

Fla.—McCarter v. McCarter, 179 So. 
760, 131 Fla. 561. 

Ill.—Byerly v. Byerly, 2 N.B.2d 898, 
363 Ill. 517—Gilbert v. Gilbert, 137 
N.B. 99, 305 Ill. 216. 

Ind.—Glick v. Glick, 159 N.E. 33, 86 
Ind.App. 593. 

Iowa.—^Flanders v. Flanders, 40 N.W. 
2d 468, 241 Iowa 159—Nelson v. 
Nelson, 28 N.W.2d 746, 246 Iowa 
760—Corpus Juris Secundum cited 
in Brannen v. Brannen, 21 N.W.2d 
459, 462, 237 Iowa 188—Mitchell v. 
Mitchell, 185 N.W. 62, 193 Iowa 
153. 

Kan.—Francis v. Francis, 194 P. 641, 
108 Kan. 220. 

Ky.—Wiggins v. Wiggins, 104 S.W. 
2d 1097, 268 Ky. 352—Kelly v. 
Kelly, 209 S.W. 335, 183 Ky. 172, 
676. 

Md.—^Dougherty v. Dougherty, 48 A. 
2d 451, 187 Md. 21—Timanus v. 
Timanus, 16 A.2d 918, 178 Md. 640 
—Roberts v. Roberts, 164 A. 96, 
160 Md. 613—^Wygodsky v. Wygod- 
sky, 106 A. 698, 134 Md. 344. 
Mo.—Simon v. Simon, 248 S.W.2d 
560. 

Clark V. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack, App., 283 
S.W.2d 137—Corpus Juris Secun¬ 
dum cited in Knebel v. Knobel, 
App., 189 S.W.2d 464, 468. 

Neb.—^Jensen v. Jensen, 28 N.W.2d 
444, 148 Neb. 689. 

Okl.—^Bowring v. Bowring, 166 r.2d 
416, 196 Okl. 520—Corpus Juris 
Secundum quoted in Bi’an.son v. 
Branson, 123 P.2d 643, 662, 190 
Okl. 347—^Elmore v. Elmore, 241 1\ 
788, 117 Okl. 63. 

Utah.—^Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79—MacDonald v. 
MacDonald, 236 P.2d 1066, 120 Utah 
673. 

Father’s obligation to support chil¬ 
dren is a factor in detex-mining the 
amount of alimony where the wife 
has been awarded custody, but this 
does not render the alimony decreed 
a provision for the support of the 
children. 

Md,—Bushman v. Bushman, 146 A. 

488, 167 Md. 166. 

Before and after marriage 
Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673. 

77. Ala.—Steiner v. Steiner, 48 So.2d 
184, 264 Ala. 260—Cronin v. Cronin. 
16 So.2d 714, 246 Ala. 309, 

D.C.—Quarles v. Quarles, 179 F.2d 
67, 86 U.S.APP.D.C. 41. 

Fla.—^McCarter v. McCarter, 179 So. 
760, 131 Fla. 661. ! 
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Iowa.—Flanders v. Flanders, 40 NW 
2d 468, 241 Iowa 159— Corpus Jiiris 
Secundum cited in Brannen v 
Brannen, 21 N.W.2d 459, 462, 237 
Iowa 188. 

Kan.—Blair v. Blair, 186 P. 746 106 
Kan. 151. 

Ky.—Lewis v. Lewis, 239 S.W.2d 465. 
Md.—^Newnieyer v. Newmeyer, 140 A. 
2d 892, 216 Md. 431—^Zimmerman v. 
Zimmerman, 85 A.2d 802, 199 Md* 
176—Faulkner v. Faulkner, 84 A, 
2d 884, 198 Md. 495—Ashman v. 
Ashman, 72 A.2d 250, 194 Md. 666 
—^Waters v. Waters, 62 A.2d 250, 
191 Md. 436—Bradshaw v. Brad¬ 
shaw, 55 A.2d 719, 189 Md. 322— 
Dougherty v. Dougherty, 48 A.2d 
451, 187 Md. 21—Timanus v. Tixn- 
anus, 16 A.2d 918, 178 Md. 640. 
Minn.—Johnson v. Johnson, 84 NW 
2d 249, 260 Minn. 282. 

Mo.—Simon v. Simon, 248 S.W.2d 660. 
Clark V. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack, App., 283 
S.W.2d 137—Corpus Juris Secun¬ 
dum cited in Knebel v. Knebel, 
App., 189 S.W.2d 464. 468. 

Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—^iVIalone v. 
Malone, 80 N.W.2d 294, 163 Neb. 
617—Pestel v. Pestel, 73 N.W.2d 
689, 161 Nob. 468—Kidder v. Kid- 
dor, 68 N.W.2d 279, 169 Neb. 666— 
Eno V. Kno, 65 N.W.2d 145, 169 
Neb. 1, rehearing denied and opin¬ 
ion modified on other grounds 66 N. 
W.2d 406, 169 Neb. 201—Spencer v. 
Sponcer, 64 N.W.2d 348, 168 Neb. 
629—Schlucter v. Schlueter, 62 N. 
W.2d 871, 168 Neb, 233—Hoffmeyer 
V. Hoffmeyer, 62 N.W.2d 138, 167 
Nob. 842—^Wakefield v. Wakefield, 
61 N.W.2d 208, 167 Neb. 611—Mes¬ 
ser V. Messer, 69 N.W.2d 396, 167 
Neb. 312—Killip v. Killip, 67 N.W. 
2d 147, 156 Neb. 673—Pai-ker v. 
Parker, 61 N.W.2d 763, 155 Neb. 
325, 52G—Dolen v. Dolen, 61 N.W. 
2d 734, 166 Neb. 347—Chambers v. 
Chaxnbora, 61 N.W.2d 310, 156 Neb. 
160—Waugh V. Waugh, 47 N.W.2d 
869, 154 Neb. 326—McNamee v. Mc- 
Namee, 47 N.W.2d 383, 164 Neb. 
212—Pasko V. Trcla, 46 N.W.2d 139. 
163 Neb. 759—MangJameli v. Man- 
ginmell. 46 N.W.2d 910, 163 Neb. 
763—Zoppelli V. Zoppelli, 45 N.W.2d 
599, 163 Neb. 677—Brudevold v. 
Brudevold, 46 N.W.2d 443, 163 Neb. 
646—Stra.s.ser v. Strasser, 44 N.W. 
2d 608, 153 Neb. 288—Kroger v. 
Kroger, 44 N.W.2d 475, 163 Neb. 
265—Francil v. Francil, 44 N.W.2d 
316. 153 Neb. 243—Nickerson v. 
Nickerson, 42 N.W.2d 861, 162 Neb. 
799—Ristow V. Ristow, 41 N.W.2d 
924, 152 Neb. 615—Holmes v. 

Holme.s, 41 N.W.2d 919, 162 Neb. 656 
—Peterson v. Peterson, 41 N.W.2d 
847, 152 Neb. 571—Stefan v. Stefan. 
39 N.W.2d 918, 162 Neb. 23—Urban 
v. Urban, 32 N.W.2d 410, 149 Neb. 
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particular reference to the cause of divorce and the 


757—Sell V. Sell, 29 N.W.2d 877, 
148 Neb. 859—Pittman v. Pittman, 
29 N.W.2d 790, 148 Neb. 864—Sims 
V. Sims, 29 N.W.2d 378, 148 Neb. 
771—^Jensen v. Jensen, 28 N.W.2d 

444, 148 Neb. 689—Specht v. Specht, 
27 N.W.2d 390, 148 Neb. 325—Green 

V. Green, 26 N.W.2d 299, 148 Neb. 
19—Munsell v. Munsell, 24 N.W.2d 
566, 147 Neb. 590—Haussener v. 
Haussener, 23 N.W.2d 700, 147 Neb. 
489—^Vocelka v. Vocelka, 19 N.W. 
2d 363, 146 Neb. 268—Lillie v. Lil¬ 
lie, 17 N.W.2d 799, 145 Neb. 683— 
Martin v. Martin, 17 N.W.2d 625, 
145 Neb. 655—Lippincott v. Lippin- 
cott, 13 N.W.2d 721, 144 Neb. 486 
—O’Donnell v. O’Donnell, 7 N.W.2d 
647, 142 Neb. 706—Hild v. Hild, 284 
N.W. 730, 135 Neb. 896—Phillips v. 
Phillips, 281 N.W. 22, 135 Neb. 313 
—Tway V. Tway, 280 N.W. 910, 135 
Neb. 266—Felton v. Felton, 268 N. 

W. 341, 131 Neb. 488—Ellwanger v. 
Ellwanger, 264 N.W. 148, 130 Neb. 
96—Swolec V. Swolec, 241 N.W. 
771, 122 Neb. 837. 

N.T.—Phillips V. Phillips, 150 N.Y.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.E.2d 738, 2 N.Y.2d 742, 157 N.Y. 
S.2d 378. 

N.D.—Ruff V. Rufe. 52 N.W.2d 107, 78 
N.D. 775. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 675. 

Okl.—Dobry v. Dobry, 220 P.2d 698, 
203 Okl. 327—Corpus Juris Secun¬ 
dum q,uoted in Branson v. Branson, 
123 P.2d 643, 662, 190 Okl. 347— 
Harden v. Harden, 77 P.2d 721, 182 
Okl. 364—Collins v. Collins, 77 P. 
2d 74, 182 Okl. 246—Whitehorn v. 
Whitehorn, 36 P.2d 943, 169 Okl. 
332—Dresser v. Dresser, 22 P.2d 
1012, 164 Okl. 94—Elmox'e v. El¬ 
more, 244 P. 788, 117 Okl. 63—Seyl- 
ler V. Seyller, 220 P. 626, 96 Okl. 
137. 

Or.—McDonald v. McDonald, 253 P. 
2d 249, 197 Or. 275—Polanski v. 
Polanski, 238 P.2d 739, 193 Or. 429 
—Siebert v. Siebei’t, 199 P.2d 659, 
184 Or. 496. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601. 

Tenn.—Taylor v. Taylor, 232 S.W. 

445, 144 Tenn. 311. 

Utah.—Wilson v. Wilson, 296 P.2d 
977, 5 Utah 2d 79—MacDonald v. 
MacDonald, 236 P.2d 1066, 120 Utah 
573—Foreman v. Foreman, 176 P. 
2d 144, 111 Utah 72—Allen v. Al¬ 
len, 165 P.2d 872, 109 Utah 99. 
Wash.—Theis v. Thels, 84 P.2d 369, 
196 Wash. 667. 

19 C.J. p 260 note 56. 

Duration controlling 
Generally, when young couple mar¬ 
ried only a short time, with no chil¬ 
dren, obtain divorce, unless wife has 
suffered more than the ordinary wear 
and tear of matrimony, or stands by 
divorce to lose substantial material 
27A C.J. S.—66 


benefits in economic status or loss of 
inheritance, no alimony, ordinarily, 
will be given. 

Utah.—^Pinion v. Pinion, 67 P.2d 265, 
92 Utah 255. 

78. Ala.—Cronin v. Cronin, 16 So.2d 
714. 246 Ala. 309. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—Spivack v. Spivack, App., 
283 S.W.2d 137—Corpus Juris Se¬ 
cundum cited in Knebel v. Knebel, 
App., 189 S.W.2d 464, 468. 

—^Phillips V. Phillips, 150 N.Y.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.E.2d 738, 2 N.Y.2d 742, 157 N.Y. 
S.2d 378. 

Okl.—Dobry v. Dobry, 220 P.2d 698, 
203 Okl. 327—Collins v. Collins, 77 
P.2d 74, 182 Okl. 246—Whitehorn 
V. Whitehorn, 36 P.2d 943, 169 Okl. 
332—^Dresser v. Dresser, 22 P.2d 
1012, 164 Okl. 94. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 

Law does not look with favor on 
granting alimony to a wife who mar¬ 
ries for financial security with no in¬ 
tention of bestowing affection on 
husband. 

Ky.—Lewis v. Lewis, 239 S.W.2d 465. 
Alimony denied 

(1) Where seventy year old invalid 
and thirty-three year old business 
woman, who apparently married in 
order that he might obtain a nurse 
and housekeeper and she financial 
security, lived together for less than 
four months, during which time she 
received some fifteen thousand dol¬ 
lars from husband, and he thereafter 
obtained a divorce, wife was proper¬ 
ly denied any alimony or mainte¬ 
nance allowance. 

Ky.—Lewis v. Lewis, supra. 

(2) A wife marrying to obtain a 
home and financial security with no 
intention of bestowing affection on 
her husband cannot treat her husband 
with indifference and contempt and 
then recover alimony when he obtains 
divorce. 

Ky.—Barnett v. Barnett, 167 S.W.2d 
845, 292 Ky. 672. 

78. Ala.—^Davis v. Davis, 61 So.2d 
876, 255 Ala. 488—McWilliams v. 
McWilliams, 112 So. 318, 216 Ala. 
16. 

Ark.—Childers v. Childers, 313 S.W. 
2d 75—Carty v. Carty, 258 S.W.2d 
43, 222 Ark. 183. 

Colo.—Shapiro v. Shapiro, 176 P.2d 
363, 115 Colo. 505. 

Conn.—Corpus Juris Secundum cited 
in Bielan v. Bielan, 62 A.2d 664, 
667, 135 Conn. 163, 9 A.L.R.2d 1019. 
Ga.—Pried v. Pried, 84 S.E.2d 576, 
211 Ga. 149. 

Idaho.—Jolliffe v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. 

Ill.—Shekerjian v. Shekerjian, 178 
N.E. 365, 346 Ill. 101. 

1041 


Bandy v. Bandy, 61 N.B.2d 586, 
326 IlLApp. 55. 

Ind.—Ferguson v. Ferguson, 125 N. 

E.2d 816, 125 Ind.App. 596. 

Iowa.—Flanders v. Flanders, 40 N.W. 
2d 468, 241 Iowa 159— Corpus Juris 
Secundum cited in Brannen v. 
Brannen, 21 N.W.2d 459, 462, 237 
Iowa 188—^Mitvalsky v. Mitvalsky, 
179 N.W. 520, 191 Iowa 8. 

Kan.—^Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—^Breidenthal v. Brei- 
denthal, 318 P.2d 981, 182 Kan. 23 
—Grimes v. Grimes, 295 P.2d 646, 
179 Kan. 340—Carlat v. Carlat, 215 
P.2d 200, 168 Kan. 600—Blair v. 
Blair, 186 P. 746, 106 Kan. 151. 
Ky.—Faulconer v. Faulconer, 212 S. 
W.2d 322, 307 Ky. 850—Maher v. 
Maher, 174 S.W.2d 289, 295 Ky. 263 
—Sabel v. Sabel, 151 S.W.2d 56, 

286 Ky. 575—Dodd v. Dodd, 129 S. 
W.2d 166, 278 Ky. 662—Beutel v. 
Beutel, 91 S.W.2d 528, 262 Ky. 805. 

Mass.—Topor v. Topor, 192 N.E. 52, 

287 Mass. 473. 

Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Wood v. 
Wood, 284 N.W. 627, 288 Mich. 14. 
Minn.—Johnson v. Johnson, 84 N.W. 
2d 249, 250 Minn. 282—^Baskerville 

V. Baskerville, 75 N.W.2d 762, 246 
Minn. 496—Swanson v. Swanson, 
46 N.W.2d 878, 233 Minn. 354. 

Mo.—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Clark V. Clark, App., 306 S.W.2d 
641—Spivack v. Spivack, App., 283 
S.W.2d 137—McCormack v. McCor¬ 
mack, App,, 238 S.W.2d 858—^Phil¬ 
lips V. Phillips, App., 219 S.W.2d 
249— Corpus Juris Secundum cited 
in. Knebel v. Knebel, App., 189 S. 

W. 2d 464, 468—Seigfreid v. Seig- 
freid, App., 187 S.W.2d 768—Wells 
V. Wells, App., 117 S.W.2d 700— 
Latta V. Latta, App., 39 S.W.2d 663 
—Kinney v. Kinney, App., 231 S.W. 
267. 

Neb.—^Malone v. Malone, 80 N.W.2d 
294, 163 Neb. 517—Pestel v. Pestel, 
73 N.W.2d 689, 161 Neb, 468—Kid¬ 
der V. Kidder, 68 N.W.2d 279, 159 
Neb. 666—Eno v. Eno, 65 N,W.2d 
145, 159 Neb. 1, rehearing denied 
and opinion modified on other 
grounds 66 N.W.2d 406, 159 Neb. 
201—Spencer v. Spencer, 64 N.W.2d 
348, 158 Neb. 629—Schlueter v. 
Schlueter, 62 N.W.2d 871, 158 Neb. 
233—^Hoffmeyer v. Hoffmeyer, 62 
N.W.2d 138, 157 Neb. 842—Wake¬ 
field V. Wakefield, 61 N.W.2d 208, 
157 Neb. 611—^Messer v. Messer, 59 
N.W.2d 395, 157 Neb. 312—Killip v. 
Killip, 57 N.W.2d 147, 166 Neb. 573 
—^Parker v. Parker, 51 N.W.2d 753, 
155 Neb. 325, 526—^Dolen v. Dolen, 
51 N.W.2d 734, 155 Neb. 347—Cham¬ 
bers V. Chambers, 61 N.W.2d 310, 
165 Neb. 160—^McNamee v. McNa- 
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relative or comparative responsibility of each there- held proper to be considered,80-5 including the re- 
^°*'-** marriage of a party, and the obligations assumed 

Various other facts and circumstances have been and benefits obtained thereby.SO.iO 


mee, 47 N.W.2d 383, 164 Neb. 212 
—Mangiameli v. Mangriameli, 45 N. 
W.2d 910, 153 Neb. 753—Zoppelli v. 
Zoppelli, 45 N.W.2d 599, 153 Neb. 
577—Brudevold v. Brudevoid, 45 N. 
W.2d 443, 153 Neb. 545—Strasser v. 
Strasser, 44 N.W.2d 508, 153 Neb. 
288—Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Ristow V. Ristow, 41 N.W.2d 
924, 152 Neb. 615—Holmes v. 

Holmes, 41 N.W.LM 919, 152 Neb. 
556—Sell V. Sell, 29 N.W.2d 877, 
148 Neb. 859—Green v. Green, 26 
N.W.2d 299, 148 Neb. 19—Haussen- 
er V. Haussener, 23 N.W.2d 700, 147 
Neb. 489—Vocelka v. Vocelka, 19 
N.W.2d 363, 146 Neb. 268—Lillie v. 
Lillie, 17 N,W.2d 799, 145 Neb. 683 
—Martin v. Martin, 17 N.W.2d 625, 
145 Neb. 655—Hild v. Hild, 284 N. 
W. 730, 135 Neb. 896—Phillips v. 
Phillips, 281 N.W. 22, 135 Neb. 313 
—Tway v. Tway, 280 N.W. 910, 135 
Neb. 266—Felton v. Felton, 268 N. 
W. 341, 131 Neb. 488—Swolec v. 
Svvolec, 241 N.W. 771, 122 Neb. 837. 
N.Y.—Phillips v. Phillips, 150 N.Y.S. 
2d 646, 1 A.D.2d 393, affirmed 138 
N.E.2d 738, 2 N.Y.2d 742, 167 N.Y. 
S.2d 378—Goodsell v. Goodsell, 81 
N.Y.S. 806, 82 App.Div, 65, 

Pisani v. Pisani, 83 N.Y.S.2d 507, 
193 Misc. 199. 

N.D.—RufC V. Ruff, 52 N,W.2d 107, 78 
N.D. 775. 

Ohio.—Rovder v. Rovder, App., 78 N. 
R2d 422. 

Okl.—Bisenreich v. Eisenreich, 323 P, 
2d 723—Creech v. Creech, 292 P. 
2d 376—Murphy v. Murphy, 276 P. 
2d 920—Billings v. Billing.s, 256 
P.2d 165, 208 Okl. 409—Tschauner 
V. Tschauner, 245 P.2d 448, 206 Okl. 
586—Smyth v. Smyth, 179 P.2d 920, 
198 Okl. 478—Wilson v. Wilson, 177 
P.2d 1020, 198 Okl. 318—.Tupe v. 
Jupe, 175 P.2d 976, 198 Okl. 160— 
Hill V. Hill, 174 P.2d 232, 197 Okl. 
697—Bowring v. Bowring, 166 P.2d 
415, 196 Okl. 520—McCarty v. Mc¬ 
Carty, 141 P.2d 103, 193 Okl, 18— 
Van Horn v. Van Horn. 110 P.2d 
825, 189 Okl. 624—Whitehorn v. 
Whitchorn, 36 P.2d 943, 169 Okl. 332 
—Dresser v. Dresser, 22 P.2d 1012, 
164 Okl. 94—Deal v. Deal, 274 P. 19, 
135 Okl. 87—Silva v. Silva, 197 P. 
165, 81 Okl. 159—Doutt v. Doutt, 
176 P. 740, 73 Okl. 213. 

Or.—McDonald v. McDonald, 253 P.2d 
249, 197 Or. 275—Polanski v. Polan¬ 
ski, 238 P.2d 739, 193 Or. 429— 
Siebert v. Siebert, 199 P.2d 659, 184 
Or. 496—^Allen v. Allen, 88 P.2d 
288, 161 Or. 326. 

Tenn.—Walden v. Walden, 13 Tenn. i 
App. 337. I 


80. Ala.—Steiner v. Steiner, 48 So. 
2d 184, 254 Ala. 260—Cronin v. Cro¬ 
nin, 16 So.2d 714, 245 Ala. 309. 

Ark.—Martin v. Martin, 284 S.W.2d 
647, 225 Ark. 677—^Lewis v. Lewis, 
151 S.W.2d 998, 202 Ark. 740. 

D.C.—Quarles v. Quarles, 179 P.2d 
57, 86 U.S.APP.D.C. 41. 

Fla.—Longino v. Longino, 67 So. 2d 
203. 

Idaho.—Jolliffe v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. 

Iowa.—Closz V. Closz, 169 N.W. 183, 
184 Iowa 739. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483 
—Sharp V. Sharp, 283 S.W.2d 172 
—Patterson v. Patterson, 266 S.W. 
2d 91—Johnson v. Johnson, 263 S. 
W.2d 106—Oldham v. Oldham, 259 
S.W.2d 42—Taylor v. Taylor, 230 S. 
W.2d 67, 313 Ky. 11—Hardman v. 
Hardman, 214 S.W.2d 391, 308 Ky. 
284—Smith v. Smith. 214 S.W.2d 
102, 308 Ky. 171—Lockard v. Lock- 
ard. 205 S.W.2d 317, 305 Ky. 656— 
Dalton V. Dalton, 200 S.W.2d 469. 
304 Ky. 223—^.-Vubrey v. Aubrey, 
198 S.W.2d 209, 303 Ky. 534—Flood 

V. Flood. 194 S.W.2d 166, 302 Ky. 
167—Kreidler v. Kreldler, 190 S. 

W. 2d 1012, 301 Ky. 105—Goodwin 

V, Goodwin, 178 S.W.2d 214, 296 
Ky. 835—Quinn v. Quinn. 130 S.W. 
2d 834, 279 Ky. 286—Hawkins v. 
Plawkins, 114 S.W.2d 97, 272 Ky. 
252—Wiggins v. Wiggins, 104 S. 

W. 2d 1097, 268 Ky. 352—Duff v. 
Duff, 104 S.W.2d 1095, 268 Ky. 343 
—Emery v. Emery, 94 S.W.2d 634, 
264 Ky. 331—^Jone.s v. Joints, 88 
S.W.2d 673, 201 Ky. 647—Harley 
V. Harley, 74 S.W.2d 195, 255 Ky. 
370—Williamson v. Williamson, 49 
S.W.2d 337, 243 Ky. 544—Miller 

V. Miller, 17 S.W.2d 412, 229 Ky. 
436—Littleton v. Littleton, 17 S. 

W. 2d 204, 229 Ky. 353—Lewis v. 
Lewis, 263 S.W. 366, 204 Ky, 5— 
Watkins v. Watkin.s, 259 S.W. 20. 
202 Ky. 141—Yeager’v. Yeager, 247 
S.W. 5, 197 Ky, 353—Kelly v. Kel¬ 
ly, 209 S.W. 336, 183 Ky. 172, 576. 

Md.—Newmeyor v. Newmeyer, 140 
A.2d 892, 216 Md. 431—Zimmi*rman 

V. Zimmerman, 85 A.2d 802, 199 
Md, 176—Faulkner v. Faulkner, 84 
A.2d 884, 198 Md. 495—Ashman v. 
Ashman, 72 A.2d 250. 191 Md. 565— 
Waters v. Waters, 62 A.2d 250, 191 
Md. 436—Bradshaw v. Bradshaw, 
55 A.2d 719, 189 Md. 322—Dough¬ 
erty V. Dougherty. 48 A.2d 451, 187 
Md. 21—Timanus v. Timanus, 16 
A.2d 918, 178 Md. 640. 

Mo.—Spivack v. Splvaek, App., 283 S, 

W. 2d 137—McCormack v. McCor¬ 
mack, App., 238 S.W,2d 868—Cor¬ 
pus Juris Secundum cited in Kne- 
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bel V. Knebel, App., 189 S.W.2d 464 
468—Driskill v. Driskill, App., 181 
S.W.2d 1001—Schwer v. Schwer 
App., 50 S.W.2d 684. 

Neb.—Workman v. Workman, 83 NW 
2d 368, 164 Neb. 642—Pasko v. Tre- 
la, 46 N.W.2d 139, 153 Neb. ’759— 
Waugh V. Waugh, 47 N.W.2d 859, 
154 Neb. 325—Francil v. Francff 
44 N.W.2d 315, 153 Neb. 243—Pe¬ 
terson V. Peterson, 41 N.W.2d 847, 
152 Neb. 571—Snyder v. Snyder 40 
N.W.2d 227, 152 Neb. 20—Stefan 

V. Stefan. 39 N.W.2d 918, 152 Neb. 
23—Urban v. Urban, 32 NW.2d 
410, 149 Nob. 757—Pittman v. Pitt¬ 
man, 29 N.W.2d 790, 148 Neb. 864 
—Sims V. Sims, 29 N.W.2d 378, 148 
Neb. 771—Jensen v. Jensen, 28 N 

W. 2d 444, 148 Neb. 689—Specht v’ 
Specht, 27 N.W.2d 390, 148 Neb. 
325—Munsell v. Munsell, 24 N.W 
2d 566, 147 Neb. 590—Lippincott v. 
Lippincott, 13 N.W.2d 721, 144 Neb. 
486—O’Donnell v. O’Donnell, 7 N. 
W.2d 647, 142 Neb. 706. 

N.H.—Kibboo v. Kibbee, 108 A.2d 46 
99 N.H. 215. 

N.D.— Corpus Juris cited in Williams 
V. Williams, 203 N.W. 802, 804, 70 
N.D. 278. 

S.D.—^Krossly v. ICressly, 87 N.W.2d 
601. 

Utah.—Wilson v. Wilson, 296 P.2d 
077. 5 Utah 2d 79. 

WTeitlxer party entitled to divorce 
Where neither husband nor wife 
was entitled to divorce, wife was en¬ 
titled only to maintenance. 

Ala.—Caine v. Caine, 79 So.2d 546, 
262 Ala. 454. 

Conduct of party obtaining divorce 

is to be <M)nsidered. 

Iowa.—Mitchell v. Mitchell, 185 N.W. 
62, 193 Iowa 153, 

Comparative guilt of parties is one 
fa<‘tor in determining whether alimo¬ 
ny Hhoulci b<‘ awarded. 

C^al.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142. 

80.5 Possible changes in status of 
parties 

In awarding alimony, the duty 
owed to wife by husband and duty 
owed the husband by law and possi¬ 
bility of Important and controlling 
changes in status of parties, such as 
early d<‘uth or remarriage of wife, or 
^arly death of husband and continu¬ 
ing n(‘ed of wife should be consid¬ 
ered. 

Miss.—Aldridge v. Aldridge, 27 So.2d 
884, 200 Miss. 874. 

80.10 N.J.—Bruguier v. Bruguier, 79 
A,2d 497. 12 N.J.Super. 350. 
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The extent to which various circumstances in¬ 
volving either the husband or the wife are to be 
considered is treated infra §§ 233(2)-233(8). 

Division of property. Whether, on the granting 
of a divorce, the court may make an award of ali¬ 
mony as well as a final division of property depends 
on the provisions of the applicable statutes.^i As a 
general rule, where the court has the power to grant 
both alimony and a division of property, the ques¬ 
tion of whether alimony will be allowed in addition 
to a division of property depends on the facts and 
circumstances of the case^^ ^nd rests in the court’s 


DIVORCE § 233(1) 

discretion,S3 proper exercise of which ali¬ 

mony may be allowed^^ or denied.S5 

A provision in lieu of dower may be sufficient to 
warrant the court in its discretion to deny ali¬ 
mony.s 6 

Taxes. In passing on alimony, the court will take 
into account the income and other taxes which the 
wife and husband would probably be compelled to 
pay,S6.5 since only the balance which remains after 
such payment will be available for the support or 
enjoyment of either husband or wife.ss.io 


81. Shapiro v. Shapiro, 176 P.2d 363, 
115 Colo. 505. 

Zs. ‘WiSCOlLSiXL 

(1) Under a statutory provision to 
that effect, a judgment of divorce 
may make a final division of property 
and grant alimony as well. 

Wis.—Brackob v. Brackob, 54 N.W.2d 
900, 262 Wis. 202—Hansen v. Han¬ 
sen, 49 N.W.2d 434, 259 Wis. 485— 
Hannon v. Hannon, 284 N.W. 499, 
230 Wis. 620. 

(2) Practice of granting both a 
division of estate and alimony was 
not permitted prior to 1935. 

Wis.—^Brackol) v. Brackob, supra— 
Hannon v. Hannon, supra—Trush v. 
Trush, 235 N.W. 653, 204 Wis. 187 
—^Wacker v. Wackor, 226 N.W. 749, 
199 Wis. 197—^Weaterlund v. My- 
rell, 206 N.W. 817, 188 Wis. 160. 

(3) However, a provision in di¬ 
vorce judgment, ordering husband 
to pay wife value of ring converted 
by him, did not constitute division 
of estate rendering alimony order in¬ 
cluded in judgment void, but merely 
provided for restitution of wife’s sep¬ 
arate property. 

Wis.—Zuehls v. Zuchls, 278 N.W. 880, 
227 Wis. 473. 

Construction of provision 

Word “or” in statute authorizing 
court to award ren.sonable and just 
alimony in divoret* proceeding “or” to 
decree division of property in synony¬ 
mous with “and,” and under statute 
court can grant alimony or decree 
division of property or do both. 
Colo.—Shapiro v. Shapiro, 176 P.2d 
363, 115 Colo. 505. 

82. Ind.—Hadabaugh v. Radabaugh, 
36 N.E.2d 114, 109 Ind.App. 350. 

Utah.—Alldrcdge v. Alldredge, 229 P. 
2d 681, no Utah 604, 34 A.L.R.2d 
305. 

Wash.—Underwood v. Underwood, 298 
P. 318, 162 Wash. 204. 

83. Cal.—Duifey v. Duffey, 251 P. 
218, 79 C.A. 734. 

Ind.—Radabaugh v. Radabaugh, 35 N. 
E.2d 114, 109 Ind.App. 360. I 


Division of property in previous 
decree does not preclude alimony, 
but is circumstance to be considered. 
Iowa.—Black v. Black, 205 N.W. 970, 
200 Iowa 1016. 

Kan.—^Hardesty v. Hardesty, 222 P. 
102 , 115 Kan. 192. 

84. Cal.—Jenkins v. Jenkins, 305 P. 
2 d 289, 147 C.A.2d 527—Duffey v. 
Duffey, 251 P. 218, 79 C.A. 734. 

Iowa.—Crouch v. Crouch, 239 N.W. 
106, 213 Iowa 460. 

Kan.—^Hardesty v. Hardesty, 222 P. 
102, 115 Kan. 192. 

N.D.—Hayhurst v. Hayhurst, 256 N. 
W. 413, 65 N.D. 25. 

Ohio.—^Klump v. Klump, 121 N.E.2d 
273, 96 Ohio App. 93. 

Okl.—Miller v. Miller, 99 P.2d 516, 186 
Okl. 666, certiorari denied 61 S.Ct. 
9, 311 U.S. 645, 85 L.Ed. 411. 

Wash,—Underwood v. Underwood, 
298 P. 318, 162 Wash. 204—Krieg 

V. Krieg, 278 P. 223, 153 Wash. 
610. 

85. Ark.—Brimson v. Brimson, 304 S. 

W. 2d 935, 227 Ark. 1045, motion de¬ 
nied 309 S.W.2d 29. 

Cal.—Bastjan v. Bastjan, 12 P.2d 627, 
215 C. 662. 

Duffey V. Duffey, 251 P. 218, 79 C. 
A. 734. 

Fla.—Du Pree v. Du Pree, 28 So.2d 
907, 158 Fla. 439. 

Ky.—Singer v. Singer, 68 S.W.2d 34, 
252 Ky. 707—Perkins v. Perkins, 
44 S.W.2d 1073, 241 Ky. 695—Rat¬ 
liff V. Ratliff, 237 S.W. 397, 193 
Ky. 708. 

Mich.—Gaw v. Gaw, 41 N.W.2d 341, 
327 Mich. 120—Wood v. Wood, 284 
N.W. 627, 288 Mich. 14. 

Okl.—Coleman v. Coleman, 72 P.2d 
369, 180 Okl. 574—Horn v. Horn, 
194 P. 102, 80 Okl. 60. 

Or.—Blake v. Blake, 31 P.2d 768, 147 
Or. 43—Smith v. Smith, 273 P. 
716, 128 Or. 162. 

Wash.—Lane v. Lane, 16 P.2d 206, 
170 Wash. 215. 

Particular facts held to warrant de¬ 
nial 

(1) A valid settlement agreement 
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warrants a denial of further mone¬ 
tary relief. 

Cal.—Sword v. Sword, 44 P.2d 315, 3 
C.2d 266. 

(2) Where wife secured a divorce 
from husband with whom she lived 
only six days, and she acquired one- 
half interest in husband's property, 
his lifetime accumulations, wife was 
not entitled to alimony. 

Fla.—Ray v. Ray, 44 So.2d 286. 

(3) The denial of alimony to wife, 
to whom divorce was granted for 
misconduct of husband, was not 
abuse of discretion, where husband 
and wife owned three thousand five 
hundred dollars worth of realty as 
tenants by the entireties, wife was 
awarded the household furniture and 
a one-half interest in a three thou¬ 
sand five hundred dollar mortgage, 
and had one thousand dollars of her 
own money in banks, and husband 
had no other property, was in debt 
seven hundred forty dollars, and was 
to be out of employment for a period 
of one year. 

Ind.—Radabaugh v. Radabaugh, 35 
N.B.2d 114, 109 Ind.App. 350. 

(4) A divorced wife was awarded 
home worth six thousand dollars to 
six thousand five hundred dollars, 
household goods and furnishings 
worth five hundred dollars, and thir¬ 
teen twenty-five dollar war bonds, 
but would not be granted any alimony 
in view of circumstances. 

Neb.—^Haussener v. Haussener, 23 N. 
W.2d 700, 147 Neb. 489. 

Possibility of ixijtidicious invest, 
ment of her share by the wife is no 
ground for allowing maintenance. 
Cal.—^Duffey v. Duffey, 251 P. 218, 79 
C.A. 734. 

86. Mich.—^Tyson v. Tyson, 277 N. 
W. 882, 283 Mich. 192. 

88.5 Miss.—Brabham v. Brabham, 84 
So.2d 147, 226 Miss. 165. 

N.T.—^Kraunz v. Kraunz, 56 N.E.2d 
90, 293 N.T. 152. 

Or.—Strickland v. Strickland, 192 P. 
2d 986, 183 Or. 297. 

86.10 N.T.—^Kraunz v. Kraunz, 5 0 
N.E.2d 90, 293 N.T. 152. 
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§ 233(2). -Circumstances Involving 

Husband 

Circumstances involving the husband may be en¬ 
titled to consideration, as where alimony to the husband 
is being considered; and the husband's conduct may be 
considered in passing on aiimony, and, in some instances, 
in determining the amount thereof. 

The propriety of giving consideration to various 
facts and circumstances particularly involving the 
husband has been adjudicated, and is discussed in 
this section and infra §§ 233(3)-233 (4). Thus, 
where alimony to the husband is being considered, 
the circumstances pertinent to such an award must 

be given consideration.S6.50 

Conduct of husband. The conduct of the hus¬ 
band,^7 as, for example, his cruelty,^ 8 is a proper 
subject of inquiry in reaching a determination as to 
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alimony and the amount to be allowed; and it has 
been held that the wife is entitled to alimony where 
the separation is due to the fault of the husband.88.5 

It has been held in some instances that the great¬ 
er the wrongs inflicted on the wife by the husband 
the more liberal should be the award,89 and, under 
some statutes so providing, that the compensation 
must be in proportion to the degree of injury oc¬ 
casioned by the offending spouse and apart 
from such statutes it has been said that if there has 
been brutality or real cruelty, punitive elements may 
enter into the fixing of the amount of the award, at 
least in the sense that the wife is entitled to have 
that taken into consideration.80-i0 However, in 
ordinary circumstances the statutes do not author¬ 
ize the court to award alimony as punitive dam¬ 
ages, 80.15 and the amount of alimony to be allowed 


86.50 ITeed for support 

If alimony is to be extended to an 
allowance for the husband, it should 
appear that he is in need of the 
award for support. 

Ohio.—Kontner v. Kontner, 139 N.E. 
2d 366, 103 Ohio App. 360, rehearing 
denied 145 N.E.2d 495, 103 Ohio 
App. 360. 

87. Ark.—Larsen v. Larsen, 181 S. 

W.2d 683, 207 Ark. 543. 

Ga.—Smith v. Smith, 146 S.B. 63, 167 
Ga. 98. 

Ill.—Byerly v. Byerly, 2 N.E,2d 898. 
363 Ill. 517—Gilbert v. Gilbert, 137 
N.E. 99, 305 Ill. 216. 

Ind.—Poppe V. Poppe, 52 N.E.2d 506, 
114 Ind.App. 348—McHie v. McHie, 
16 N.E.2d 987, 106 Ind.App. 152— 
Temme v. Temme, 9 N.E.2d 111, 
103 Ind.App. 569—Miller v. Miller, 
168 N.E. 881, 90 Ind.App. 359—Glick 
V. Glick, 169 N.E. 33, 86 Ind.App. 
593. 

Iowa.—Mitvalsky v. Mitvalsky, 179 
N.W. 520, 191 Iowa 8. 

Kan.—Francis v, Francis, 194 P. 641, 
108 Kan. 220. 

Mich.—Lukshaitis v. Lukshaitis, 22 
N.W.2d 825, 314 Mich. 426. 

N.H.—^Kennard v. Kennard, 179 A. 
414, 87 N.H. 320. 

Tenn.—Taylor v. Taylor, 232 S.W. 
445, 3 44 Tenn. 311. 

Rush V. Rush, 232 S.W.2d 333, 
33 Tenn.App. 496—McClung v. Mc- 
Clung, 198 S.W.2d 820, 29 Tenn. 
App. 580. 

Utah.—Foreman v. Foreman, 176 P. 

2d 144, 111 Utah 72. 

Va.—^Hawkins v. Hawkins, 47 S.E. 

2d 436, 187 Va. 595. 

19 C.J. p 256 note 45. 

Right to alimony as affected by dis¬ 
position of prayer for divorce see 
supra §§ 229(2)-229(6). 

Adultery 

Where divorce is granted wife on 
account of husband's adultery, al¬ 
lowance of alimony to wife must be 


as liberal as estate of husband will 
permit. 

Ala.—Johnston v. Johnston, 102 So. 

709, 212 Ala. 361. 

Wife ahaudoued or driven off 

(1) Permanent alimony is granted 
to a wife who against her will has 
been either abandoned or driven off 
by husband. 

Ga.—Cohen v. Cohen, 74 S.E. 2d 95, 
209 Ga. 459. 

(2) Where separation resulting 
from husband's voluntary departure 
had hardened into abandonment and 
husband's offer to return wa.s not 
made in good faith, wife was justi- 
fled in refusing such offer and hus¬ 
band was liable for alimony. 

N.T.—Gelardi v. Gelardl, 127 N.V.S. 
2d 802, 206 Misc. 348. 

8 a Utah.—Pinion v. Pinion, 67 P. 

2d 265, 02 Utah 255. 

19 C.J. p 256 note 46. 

88.5 Ga,—^Hyndman v. Hyndman, 69 
S.E,2d 859, 20S Ga. 707. 

89- Ky.—^IDayton v. Dayton, 161 S.W. 
2d 618, 290 Ky. 418—Lewis v. Lew¬ 
is, 159 S.W.2d 995, 289 Ky. 615. 
Tenn.—Taylor v. Taylor, 232 S.W. 

446, 144 Tenn. 311. 

19 C.J, p 256 note 47. 

Wautou and wicked conduct 
Whore husband is guilty of wanton 
or wicked conduct toward wife, al¬ 
lowance of permanent alimony to 
wife must be as liberal as estate of 
husband will permit under ail cir¬ 
cumstances of the case. 

Ala.—Steiner v. Steiner, 48 So.2d 
184, 264 Ala. 260. 

89.5 As to property right# affected 

Under statute authorizing a decree 
of divorce at the suit of either spouse 
where they have lived apart for three 
years without cohabitation and pro¬ 
viding that question of who is in¬ 
jured party shall be considered only 
in settlement of property rights of 
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parties and question of alimony, In 
so far as property may be used to 
compensate, courts are bound to as¬ 
certain which spouse occasioned in¬ 
jury resulting in divorce by expira¬ 
tion of time, and compensation must 
be in proportion to degree of injury. 
Ark.—^Jones v. Jones, 145 S.W.2d 748 
201 Ark. 546. 

89.10 Utah.—^Pinion v. Pinion, 67 P. 
3d 266, 92 Utah 255. 

89.15 Ohio.—Shively v. Shively, 95 
N.E.2d 276, 88 Ohio App. 7. 

Okl.—Noel V. Noel, 240 P.2d 739, 206 
Okl. 16—McCarty v. McCarty, 141 
r.2d 103, 193 Okl. 18. 

Or.—Milos V. Milos, 202 P.2d 485, 185 
Or. 250. 

Punitive damages not intended 

(1) It was never intended that the 
allowance of alimony shall be used 
as a means of visiting punitive 
dumago.s upon the husband in favor 
of the wife for the husband’s mis- 
oontiuct, but such allowance is to 
be made as may furnish the wife 
support or contribute to her partial 
support. 

111.—Byerly v. Byerly, 2 N.E.2d 898, 
363 in. 517. 

N.H.—Kennard v. Kennard, 179 A. 

414, 87 N.H. 320. 

N.J.—O’Nolll V. O’Neill, 11 A.2d 128, 
IS N.J.Misc. 82, affirmed 12 A.2d 
8.39, 127 N.J.Eq. 278—Williams v. 
Williams, 174 A. 423, 12 N.J.Misc. 
641. 

Ohio.—Corpus Juris Secundum cited 
in Shively v. Shively, 95 N.E.2d 276, 
285, 88 Ohio App. 7. 
l*a.—Bi^tz V. Betz, 70 ra.Super. 396. 

(2) The use of expresiSions like 
"innocent wife” and "guilty husband” 
in matrimonial actions does not indi¬ 
cate the right of the court to punish 
In awarding alimony; such expres¬ 
sions are only descriptive and are 
used to indicate which spouse ob¬ 
tained a decree. 

H.J.—O’Neill V. O’Neill, supra- 
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does not depend on the extent of the wrongs in¬ 
flicted by the husband.89-20 

The nature of the abuse inflicted on the wife may 
be considered, at least if that abuse affected her 
earning capacity and would have been the basis 
for an action in damages except for the fact of 
the marriage.^^-25 

§ 233 (3)•-Resources and Ability 

to Pay 

a. In general 


DIVORCE §§ 233(2)-233(3) 

b. Amount and size of estate 

c. Income 

d. Earnings and earning capacity 
a. In General 

Very serious consideration must be given to the abil¬ 
ity of the husband to pay, his financiai condition or re¬ 
sources and his future prospects; but consideration can¬ 
not be given to the financial ability of his relatives. 

In passing on the question of alimony and the 
amount thereof, if any, to be awarded, very serious 
consideration must be given to the ability of the 
husband to pay,®® and very serious consideration 


89.20 Ga.—^Fried v. Fried, 84 S.E. 
2d 576, 211 Ga. 149, criticizing- 
Smith V. Smith, 145 S.E. 63, 67, 167 
Ga. 98. 

Ky.—^Furgerson v. Furgerson, 211 S. 
W.2d 161, 307 Ky. 294. 

Md.—Waters v. Waters, 62 A.2d 250, 
191 Md. 436. 

Neb.—^Prosser v. Prosser, 57 N.W.2d 
173, 156 Neb. 629. 

N.Y.—^Engler v. Engler, 169 N.Y.S. 
2d 635. 

Or.—Miles v. Miles, 202 P.2d 485, 185 
Or. 250. 

Va.—Baytop v. Baytop, 100 S.E.2d 14, 
199 Va. 388. 

89.25 Ind,—Shula v. Shula, 132 N.E. 
2d 612, 235 Ind. 210. 

90. Ala.—Davis v. Davis, 51 So.2d 
876, 255 Ala. 488—Russell v. Rus¬ 
sell, 24 So.2d 124, 247 Ala. 284— 
Adams V. Adams, 159 So. 80, 229 
Ala. 588—Higgins v. Higgins, 130 
So. 677, 222 Ala. 44. 

Ark.—Childers v. Childers, 313 S.W. 
2d 75—Carty v. Carty, 258 S.W.2d 
43, 222 Ark. 183—Coltharp v. Col- 
tharp, 235 S.W.2d 884, 218 Ark. 
215—Poster v. Foster, 224 S.W.2d 
47, 216 Ark. 76—^Lewis v. Lewis, 
161 S.W.2d 998, 202 Ark. 740— 
Johnson v. Johnson, 263 S.W. 379, 
165 Ark. 195. 

Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142—Makzoume v. 

Makzoume, 123 P.2d 72, 60 C.2d 
229. 

Estes V. Estes, App., 322 P.2d 
238—Koslolt V. KoslofC, 154 P.2d 
431, 67 C.A.2d 374. 

D.C.—Russell V. Russell, 142 P.2d 
753. 79 U.S.App.D.C. 44, 153 A.L.R. 
1037. 

Fla.—Jacobs v. Jacobs, 50 So.2d 169— 
Welsh V. Welsh, 36 So.2d 6, 160 
Fla. 380—Brunner v. Brunner, 32 
So.2d 736, 159 Fla. 762, rehearing 
denied 36 So.2d 827, 160 Fla. 860. 

Platt V. Platt, App., 103 So.2d 
253. 

Ga.—Pried v. Pried, 84 S.E.2d 676, 
211 Ga. 149—Robertson v. Robert¬ 
son, 63 S.E.2d 876, 207 Ga. 686— 
Gardner v. Gardner, 58 S.E.2d 416, 
206 Ga. 669—^Aud v. Aud, 34 S.E.2d 
655, 199 Ga. 626. 


Ill.—Adams v. Adams, 76 N.E.2d 495, 
398 Ill. 581. 

Ind.—^Poppe V. Poppe, 52 N.E.2d 506, 
114 Ind.App. 348—^Radabaugh v. 
Radabaugh, 35 N.E.2d 114, 109 Ind. 
App. 350—Cornwell v. Cornwell, 29 
N.E.2d 317, 108 Ind.App. 350. 
Iowa.—Flanders v. Flanders, 40 N.W. 
2d 468, 241 Iowa 159—Kitchen v. 
Kitchen, 27 N.W.2d 901, 238 Iowa 
682—Brannen v. Brannen, 21 N.W. 
2d 459, 237 Iowa 188—^Parizek v. 
Parizek, 229 N.W. 689, 210 Iowa 
1099—Schneckloth v. Schneckloth, 
228 N.W. 290, 209 Iowa 496—Pitch 
V. Fitch, 224 N.W. 603, 207 Iowa 
1193—^Mitvalsky v. Mitvalsky, 179 
N.W. 620, 191 Iowa 8. 

Kan.—Imhoff v. Imhoff, 212 P. 886, 
112 Kan. 727. 

Ky.—^Deacon v. Deacon, 242 S.W.2d 
867—Moore v. Moore, 238 S.W.2d 
999—Paulconer v. Paulconer, 212 
S.W.2d 322, 307 Ky. 850—Simpson 

V. Simpson, 182 S.W.2d 965, 298 
Ky. 375—Sabel v. Sabel, 151 S.W.2d 
66, 286 Ky. 675—Polivick v. Poli- 
vick, 83 S.W.2d 8, 259 Ky. 653— 
Glenn v. Glenn, 74 S.W.2d 472, 255 
Ky. 422—Lyon v. Lyon, 47 S.W.2d 
1072, 243 Ky. 236—Luttrell v. Lut- 
trell, 292 S.W. 343, 218 Ky. 777— 
Cecil V. Cecil, 255 S.W. 64, 200 Ky. 
453. 

La.—^Fortier v. Gelpi, 197 So. 138, 
195 La. 449. 

Md.—Cohen v. Cohen, 197 A. 564, 174 
Md, 61—Clarke v. Clarke, 131 A. 
821, 149 Md. 690. 

Mich,—Rex v. Rex, 49 N.W.2d 348, 
331 Mich. 399—^Lukshaitis v. Luk- 
shaitis, 22 N.W.2d 826, 314 Mich. 
426—^Van Dommelen v. Van Dom- 
melen, 187 N.W. 324, 218 Mich. 149. 
Minn.—Eck v. Eck, 90 N.W.2d 211— 
Johnson v. Johnson, 84 N.W.2d 249, 
250 Minn. 282—Swanson v. Swan¬ 
son, 46 N.W,2d 878, 233 Minn. 354 
—McKey v. McKey, 36 N.W.2d 17, 
228 Minn. 28—^Loth v. Loth, 36 N. 

W. 2d 642, 227 Minn. 387, 6 A.L.R. 
2d 176. 

Mo.—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Lamberson v. Lamberson, App., 
230 S.W.2d 497—Phillips v. Phil¬ 
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lips, App., 219 S.W.2d 249—Seig- 
freid v. Seigfreid, App., 187 S.W.2d 
768—Wells V. Wells, App., 117 S.W. 
2d 700—^Latta v. Latta, App., 39 
S.W.2d 563—Kahlert v. Kahlert, 
App., 256 S.W. Ill—Mason v. Ma¬ 
son, App., 233 S.W. 263—^Kinney v. 
Kinney, App., 231 S.W. 267. 

Nev.—^Murphy v. Murphy, 183 P.2d 
632, 64 Nev. 440. 

N.H.—^Kennard v. Kennard, 179 A, 
414, 87 N.H. 320. 

N.J.—^Kirshbaum v. Kirshbaum, 19 
A.2d 811, 129 N.J.Ea. 429—Hires v. 
Hires, 110 A. 513, 91 N.J.Eq. 366, 
affirmed 112 A. 498, 92 N.J.Eq. 451. 
N.Y.—Phillips V. Phillips, 150 N.Y.S. 
2d 646, 1 A.D.2d 393, affirmed 157 
N.T.S.Sd 378, 2 N.Y.2d 742, 138 N. 
E.2d 738—Bruce v. Bruce, 89 N.Y.S. 
2d 94, 275 App.Div. 808—^Malamat 
V. Malamat, 35 N.Y.S.2d 199, 264 
App.Div. 795. 

Rose V. Rose, 117 N.Y.S.2d 32, 
3 Misc.2d 753. 

Engler v. Engler, 159 N.Y.S.2d 
635—Bittson v. Bittson, 138 N.Y.S. 
2d 294, affirmed 140 N.Y.S.2d 508, 
285 App.Div. 1061—^Panarella v. 
Panarella, 134 N.Y.S.2d 440— 
Mondella v. Mondella, 132 N.Y.S.2d 
62. 

N.D.—Henry v. Henry, 46 N.W.2d 701, 
77 N.D. 845. 

Ohio.—Shively v. Shively, 95 N.E.2d 
276, 88 Ohio App. 7. 

Okl.—^Eisenreich v. Eisenreich, 323 P. 
2d 723—Creech v. Creech, 292 P.2d 
376—^Murphy v. Murphy, 276 P.2d 
920—Billings v. Billings, 256 P.2d 
165, 208 Okl. 409—Tschauner v. 
Tschauner, 245 P.2d 448, 206 Okl. 
686—Smyth v. Smyth, 179 P.2d 920, 
198 Okl. 478—^De Roin v. De Roin, 
179 P.2d 685, 198 Okl. 430—Wil¬ 
son V. Wilson, 177 P.2d 1020, 198 
Okl. 318—^Jupe V. Jupe, 175 P.2d 
976, 198 Okl. 100—Hill v. Hill, 174 
P.2d 232, 197 Okl. 697—McCarty v. 
McCarty, 141 P.2d 103, 193 Okl. 18 
—^Van Horn v. Van Horn, 119 P.2d 
825, 189 Okl. 624—Reed v. Reed, 77 
P,2d 30, 182 Okl. 149—Privett v. 
Privett, 220 P. 348, 93 Okl. 171—Sil¬ 
va V. Silva, 197 P. 165, 81 Okl. 159 
—Doutt V. Doutt, 176 P. 740, 73 
Okl. 213. 



§ 233(3) DIVORCE 

must be given to his financial ’ condition^^ or re¬ 
sources,^2 and his future prospects.^2 

Financial ability of relatives. The fact that the ■ 
relatives of the husband, such as his parents, can 
help him financially cannot be considered in measur-' 
ing his ability to pay.®2.5 

Onerousness of burden. A divorced husband can¬ 
not be relieved of his duty to support his divorced 
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wife merely because the burden may be onerous.93.io 

b. Amount and Size of Estate 

Important circumstances to be considered in passing 
on alimony are the amount, size, and source of the hus¬ 
band's property or estate. However, according to the 
weight of authority, the fact that the husband has no 
present estate does not preclude the awarding of altmony. 

Since permanent alimony is in the nature of an 
award of property,^4 important circumstances to be 


Pa.—Brong v. Brong, 196 A. 439, 
129 Pa.Super. 224—^Karmany v. 
Karmany, 71 Pa.Super. 308. 

Myers v. Myers, 17 Pa.Dist. & Co. 
236. 

Schultz V. Schultz, Com.Pl., 38 
Ljuz.Lieg-.Re&. 263—Carlucci v. Car- 
lucci, Com.Pl., 29 North Co. 378. 
Utah.—Hendricks v. Hendricks, 63 P. 
2d 277, 91 Utah 653, modified on 
other grounds and rehearing denied 
65 P.2d 642, 91 Utah 564—Hampton 
V. Hampton, 47 P.2d 419, 80 Utah 
570—Openshaw v. Openshaw, 12 P. 
2d 364, 80 Utah 9. 

Va.—Bundy v. Bundy, 91 S.E.2d 412, 
197 Va. 795—Hawkins v. Hawkins, 
47 S.E.2d 436, 187 Va. 695—-Cecil v. 
Cecil, 19 S.E.2d 64, 179 Va. 274. 
Wash.—Patrick v. Patrick, 260 P.2d 
878, 43 Wash.2d 139. 

Wyo.—Lonabaugh v. Lonabaugh, 22 
P.2d 199, 46 Wyo. 23. 

TemporaJir loans as immaterial 
Temporary loans by mother to son 
periodically to enable him to meet 
necessary current expenses cannot be 
considered in determining son’s abil¬ 
ity to pay alimony. 

Ga.—Robertson v. Robertson, 63 S.E. 

2d 876, 207 Ga. 686. 

Ability of husband personally 

The test is whether the husband 
personally has the means of paying 
the alimony or the capacity to ac¬ 
quire the means; a mere hope of 
gratuities or the court's surmise 
that the husband will receive them 
is not a sufficient basis. 

Cal.—Merritt v. Merritt, 29 P.2d 190, 
220 C. 85. 

R.I.—Boyden v. Boyden, 147 A. 621, 
50 R.I. 326, 66 A.L.R. 214. 

Not the sole test 

N.J.—Schaeffer v. Schaeffer, 181 A. 
62, 119 N.J.Eq. 27—Dietrick v. 
Dietrick, 103 A. 242, 88 N.J.Eq. 
560. 

Punishment not intended 
Although the law requires a hu.s- 
band, who.se wife has been granted 
a divorce, to pay former wife ali¬ 
mony, it is not the purpose of the 
law to punish the husband by re¬ 
quiring him to make payments be¬ 
yond his reasonable ability to pay as 
shown by the evidence. 

Mo.—Shapiro v. Shapiro, App., 238 
S.W.2d 886. 

91. Ind.—Ferguson v. Ferguson, 125 
N.E.2d 816, 126 Ind.App. 696— 


McHie V. McHie, 16 N.E.2d 987, 106 
Ind.App. 152—^Temme v. Tenime, 9 
N.E.2d 111, 103 Ind.App. 569—Mil¬ 
ler V. Miller, 168 N.E. 881, 90 Ind. 
App. 359—Glick v. Glick, 159 N.E. 
33, 86 Ind.App. 593. 

Md.—Snyder v. Snyder, 150 A. 873, 
159 Md. 391. 

N.Y.—Sirianni v. Sirianni, 127 N.Y.S. 
2d 387. 

Va.—Hulcher v. Hulcher, 12 S.E.2d 
767, 177 Va. 12. 

Wash.—Theis v. Theis, 84 P.2d 369, 
196 Wash. 667. 

At time of decree 
After reversal of decree dismiss¬ 
ing wife’s bill of divorce, allowance 
of alimony must he determined from 
husband’s present, rather than past, 
financial condition. 

Md.—Snyder v. Snyder, 160 A. 873, 
169 Md. 391. 
lustructiou to jury 

Charge authorizing jury in divorce 
suit to provide permanent alimony 
for wife according to condit Ion of 
husband and source of property h(‘ld 
authorized. 

Ga.—Lowry v. Lowry, 153 S.E. 11, 170 
Ga. 349, 70 A.L.R. 488. 

92. Ga.—Pried v. Pried, 84 S.E.2a 
676, 211 Ga. 149. 

Iowa.—Closz V. Clo.sz, 169 N.W. 183, 
184 Iowa 739, 

Mont.—Lewis v. Lewis, 04 P.2d 211, 
109 Mont. 42. 

N.Y.—Bruce v. Bruce, 89 N.Y.S.2d 
94, 275 App.Div. 808. 

Va.—Eaton v. Davis, 10 S.E. 2d 893, 
176 Va, 330. 

Pension 

Railway pension received by hu.s- 
band is resource which court may 
consider in determining whether hu.s- 
band is able to make certain alimony 
payments. 

Heuchan v. Heuchan, 228 P.2d 470, 
38 Wash.2d 207, 22 A.L.R.2d 3 410. 
Other than community property 
Court is not limited to community 
property in providing for wife’s sup¬ 
port in divorce suit. 

Cal.—Smith v. Smith, 270 P. 463, 94 
C.A. 35. 

Capital, investments, and other as. 
sets 

In determining, in divorce proceed¬ 
ing, husband’s ability to support his 
wife, court is not controlled by his 
net income, but his capital, in eoin- 
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paratively liquid form, his invest¬ 
ments, and his other assets are to be 
considered. 

N.Y.—Bittson v. Bittson, 138 N.Y.S, 
2 d 294, affirmed 140 N.Y.S.2d 508, 
285 App.Div. 1061—Sirianni v. Sir¬ 
ianni, 127 N.Y.S.2d 387. 

93. Cal.—Bratnober v, Bratnober, 309 
P.2d 441, 48 C.2d 259. 

Scheibe v. Scheibe, 134 P.2d 835, 
57 C.A.2d 336, followed in 134 P.2d 
841, 57 C.A.2d 1019. 

Iowa.—Brannen v. Brannen, 21 N.W. 

2d 459, 237 Iowa 188. 

Ky.—Quinn v. Quinn, 130 S.W.2(i 
834, 27!) Ky. 286—^AViggins v. Wig¬ 
gins, 104 S.W.2d 1097, 268 Ky. 362. 
Nel).—Cowan v. Cowan, 69 N.W.2d 
300, 160 Neb. 74—Eno v. Eno, 65 
N.W.2d 145, 159 Neb. 1, rehearing 
denied and opinion modified on oth¬ 
er grounds 66 N.W.2d 406, 159 Neb. 
201 . 

Minn.—Eck v. Eck, 90 N.W.2d 211. 
Xilkelihood of iuheritauce 

(1) Where, due to manner in which 
husl>and and hi.s mother handled their 
l>usiness and in light of evasive testi¬ 
mony concerning husband’s earnings, 
it was difficult for court to deter¬ 
mine with any degree of accuracy 
hu.Mi)and’s present ilnancial ability to 
pay alimony, not only his earnings 
from hi.s own <4fort,s, but his likely 
inh(‘rltant*e from the estate of his. 
mother, he being the only child, 
would be taken into account in de¬ 
termining the amount of alimony. 
Ky. —Jame.s v. Jame.s, 248 S.W.2d 706. 

(2) In determining alimony to be 
awarded wife in divorce proceeding, 
trial court’s taking into consideration 
realty inherited by divorced husband 
from hi.s father w'as not error, even 
though there had been no final de¬ 
cree in the probate proceeding in¬ 
volving such separate property of 
dofi‘ndant. 

Okl.—Smith v. Smith, 311 P.2d 229. 

93.5 Wyo.—Lake v. Lake, 182 P.2d 
824, 63 Wyo. 375. 

93.10 Wis.—Bortdiers v. Borchers, 
36 N.W.2d 79, 254 Wis. 302. 

94. N.C.—Smith v. Smith, 34 S.E.2d 

148, 225 N.C. 189, 160 A.L.R. 460— 
Archlxdl v. Archbell, 74 S.E. 327, 
135 N.C, 408, Ann.Gas.l913D 616. 
Okl.—West v. West, 246 P. 699, 114- 
Okl. 279. 



27A C. J.S, 


considered in passing on the question of alimony, 
and the amount thereof, except where there may be 
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special circumstances,®*-^ are the size of the hus¬ 
band’s estate or the amount of his property®® and 


94.5 Only ijx most exceptional case 
may total value of husband’s proper¬ 
ty both realty and personalty be ig¬ 
nored. 

Minn.—Baskerville v. Baskerville, 75 
N.W.2d 762, 246 Minn. 496. 
Bzceptioual delinquency of wife 
Where the delinquency of the wife 
is of such a degree that she is not 
entitled to an amount of alimony in 
any proportion to the husband’s es¬ 
tate, the award thereof may be made 
without establishing the total value 
of the husband’s property. 

Minn.—Baskerville v. Baskerville, su¬ 
pra. 

•95. Ala.—^Morgan v. Morgan, 84 So. 
754. 203 Ala. 516. 

Ark.—Birnsttll v. Birnstill, 234 S.W. 

2d 757. 218 Ark. 130. 

€al.—Hall v. Hall, 267 P.2d 249, 42 
C.2d 435. 

Estes V. Estes, App., 322 P.2d 
238—Jones v. Jones, 286 P.2d 908, 
135 C.A.2d 52. 

Conn.—Shrager v. Shrager, 134 A.2d 
69, 144 Conn. 483—Felton v. Pel- 
ton, 196 A. 791, 123 Conn. 564— 
Heard v. Heard, 166 A. 67, 116 
Conn. 632—Cary v. Cary, 152 A. 302, 
112 Conn. 256—Hegel v. Hegel, 120 
A. 722, 99 Conn. 18. 

Fla.—Platt V. Platt, App., 103 So.2d 
253. 

Hawaii.—Santos v. Santos, 40 Hawaii 
644. 

Ill.—Byerly v. Byerly, 2 N.E.2d 808, 
363 Ill. 517. 

Ind.—Poppe V. Poppe, 52 N.E.2d 506, 
114 Ind.App. 348—Cornwell v. 
Cornwell, 29 N.E.2d 317, 108 Ind. 
App. 350. 

Kan.—Breident hat v. Breidenthal, 
318 P.2d 981. 182 Kan. 23—Grimes 

V. Grimes, 295 P.2d 646, 179 Kan. 
340. 

Ky.—Sharp v. Sharp, 283 S.W.2d 172 
—^Patterson v. I^atterson, 266 S.W. 
2d 91—John.son v. Johnson, 263 S. 

W. 2d 106—Oliver v. Oliver, 258 S. 
W.2d 70,3—Ahrens v. Ahrens, 230 
S.W,2d 73, 313 Ky. 55—Taylor v. 
Taylor, 230 S.W.2d 67, 313 Ky. 11— 
Paulconer v. Faulconer, 212 S.W.2d 
322, 307 Ky. 850—Purgerson v. Pur- 
gerson, 211 S.W.2d 161, 307 Ky. 
394—Bockard v. Bockard, 205 S.W. 
2d 317, 305 Ky. 656—Dalton v. Dal¬ 
ton, 200 S.W.2d 469, 304 Ky. 223— 
Simpson v. Simpson, 182 S.W.2d 
965, 298 Ky. 375—Goodwin v. Good¬ 
win, 178 S.W.2d 214, 296 Ky. 835— 
Stokes V. Stokes. 176 S.W.2d 260, 
296 Ky. 124—Maher v. Maher, 174 
S.W.2d 289, 295 Ky. 263—Henry v. 
Henry, 169 S.W.2d 296, 293 Ky. 
483—Sabel v. Sabel, 151 S.W.2d 56, 
286 Ky. 576—Boyers v. Boyers, 140 
S.W.2d 646, 283 Ky. 1—Quinn v. 
Quinn, 130 S.W.2d 834, 279 Ky. 286 
—Dodd V. Dodd, 129 S.W.2d 166, 


278 Ky. 662—Wiggins v. Wiggins, 
104 S.W.2d 1097, 268 Ky. 352— 
Dufe V. Duff, 104 S.W.2d 1095, 268 
Ky. 343—^Emery v. Emery, 94 S.W. 
2d 634, 264 Ky. 331—Jones v. Jones. 
88 S.W.2d 673, 261 Ky. 647—Skid¬ 
more V. Skidmore, 87 S.W.2d 631, 
261 Ky. 327—Martin v. Martin, 79 
S.W.2d 682. 258 Ky. 177—Glenn v. 
Glenn, 74 S.W.2d 472, 255 Ky. 422 
—Harley v. Harley, 74 S.W.2d 195, 
255 Ky. 370—Williamson v. Wil¬ 
liamson, 49 S.W.2d 337, 243 Ky. 
544—By on v. By on, 47 S.W. 2d 
1072, 243 Ky. 236—Miller v. Mil¬ 
ler, 17 S.W.2d 412, 229 Ky. 436— 
Adkins v. Adkins, 280 S.W. 477, 
213 Ky. 100—^Bewis v. Bewis, 263 
S.W. 366, 204 Ky. 6—Miles v. 

Miles, 262 S.W. 576, 203 Ky. 431— 
Simpson v. Simpson, 256 S.W. 
412, 201 Ky. 282—Cecil v. Cecil, 
255 S.W. 64, 200 Ky. 453—Teager 

V. Yeager, 247 S.W. 6, 197 Ky. 353 
—Kelly V. Kelly, 209 S.W. 335, 
183 Ky. 172, 576. 

Md.—Newmeyer v. Newmeyer, 140 A. 
2d 892, 216 Md. 431—^Zimmerman v. 
Zimmerman, 85 A.2d 802, 199 Md. 
176—Paulkner v. Faulkner, 84 A. 
2d 884, 198 Md. 495—Waters v. 
Waters, 62 A.2d 250, 191 Md. 436 
—Bradshaw v. Bradshaw, 55 A.2d 
719, 189 Md. 322. 

Mass.—^Richman v. Richman, 140 N. 
E.2d 139, 335 Mass. 395—O’Brien v. 
O’Brien, 91 N.E.2d 775, 325 Mass. 
673—^Whitney v. Whitney, 88 N.E. 
2d 647, 325 Mass. 28. 

Mich.—Johnson v. Johnson, 78 H.W. 
2d 216, 346 Mich. 418—Wood v. 
Wood, 284 N.W. 627, 288 Mich. 14. 
Minn.—Krusemark v. Krusemark, 
46 N.W.2d 647, 232 Minn. 416—Mc- 
Key v. McKey, 36 N.W.2d 17, 228 
Minn. 28. 

Mo.—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Phillips V. Phillips, App., 219 S. 

W. 2d 249—Patterson v. Patterson, 
App., 215 S.W.2d 761—Seigfreid v. 
Seigfreid, App., 187 S.W.2d 768— 
Driskill v. Driskill, App., 181 S.W. 
2d 1001—Wells V. Wells, App., 117 
S.W. 2d 700—Schwer v. Schwer, 
App., 50 S.W.2d 684—Batta v. Bat- 
ta, App., 39 S.W.2d 563—Eaton v. 
Eaton, App., 237 S.W. 896. 

Neb.—Cowan v. Cowan, 69 N.W.2d 
300, 160 Neb. 74—Eno v. Eno, 65 
N.W.2d 146, 159 Neb. 1, rehearing 
denied and opinion modified on 
other grounds 66 N.W.2d 406, 159 
Neb. 201—Passmore v. Passmore, 
14 N.W.2d 670, 144 Neb. 775—Ell- 
wanger v. Ellwanger, 264 N.W. 148, 
130 Neb. 96. 

N.H.—^Kennard v. Kennard, 179 A. 
414, 87 N.H. 320. 
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N.J.—^Raymond v. Raymond, 120 A. 
2d 270, 39 N.J.Super. 24. 

Hess V. Hess, 35 A.2d 677, 134 
N.J.Eq. 360. 

N.T.—Stevens v. Stevens, 211 N.Y. 
S. 192, 125 Misc. 451, affirmed 211 
N.T.S. 193, 214 App.Div. 785. 

Rosenzweig v. Rosenzweig, 145 
N.T.S.2d 810, affirmed 160 N.T.S. 
2d 817, 3 A.D.2d 732. 

N.C.—Smith v. Smith, 34 S.E.2d 148, 
225 N.C. 189, 160 A.B.R. 460. 

Ohio.—Batzli v. Batzli, App., 76 N.E. 
2d 410. 

Okl.—^Eisenreich v. Eisenreich, 323 P. 
2d 723—Creech v. Creech, 292 P. 
2d 376—^Murphy v. Murphy, 276 P. 
2d 920—Billings v. Billings, 256 P. 
2d 165, 208 Okl. 409—Tschauner v. 
Tschauner, 245 P.2d 448, 206 Okl. 
586—Brasier v. Brasier, 200 P.2d 
427, 200 Okl. 689—Smyth v. Smyth, 
179 P.2d 920, 198 Okl. 478—De 
Roin V. De Roin, 179 P.2d 685, 198 
Okl. 430—Wilson v. Wilson, 177 P. 
2d 1020, 198 Okl. 318—Hill v. Hill, 
174 P.2d 232, 197 Okl. 697—McCarty 
V. McCarty, 141 P.2d 103, 193 Okl. 
18—Van Horn v. Van Horn, 119 P. 
2d 825, 189 Okl. 624—Miller v. 
Miller, 99 P.2d 515, 186 Okl. 566, 
certiorari denied 61 S.Ct. 9, 311 

U. S. 645, 85 L.Ed. 411—^Poster v. 
Poster, 78 P.2d 318, 182 Okl. 424— 
Collins V. Collins, 77 P.2d 74, 182 
Okl. 246—Moseley v. Moseley, 42 
P.2d 237, 171 Okl. 150—Deal v. 
Deal, 274 P. 19, 135 Okl. 87—Al¬ 
bert V. Albert, 251 P. 476, 120 Okl. 
172—West V. West, 246 P. 599, 114 
Okl. 279—^Elmore v. Elmore, 244 P. 
788, 117 Okl. 63—Seyller v. Seyller, 
220 P. 626, 96 Okl. 137—Silva v. Sil¬ 
va, 197 P. 165, 81 Okl. 159—Doutt 

V. Doutt, 175 P. 740, 73 Okl. 213. 
Pa.—Com. V. Petrino, Quar.Sess., 16 

Monroe B.R. 91. 

Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

Walden v. Walden, 13 Tenn.App. 
337. 

Va.—Cecil v. Cecil, 19 S.E.2d 64, 
179 Va. 274—^Mowles v. Mowles, 119 
S.E. 54, 137 Va. 274. 

Wis.—Buedke v. Buedke, 254 N.W. 

625, 215 Wis. 303. 

19 C.J. p 253 note 6. 

Income is less significant than val¬ 
ue of property. 

Minn.—^Burton v. Burton, 199 N.W. 
908, 160 Minn. 224. 

Not the sole test 

Where a wife was granted abso¬ 
lute divorce from an able-bodied, 
vigorous, and healthy husband of 
twenty-eight, the amount of alimony 
he should pay her should not have 
been estimated alone according to 
the value of his property acquired by 
1 their joint efforts. 
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the source thereof. 

The amount and size of the husband’s estate are 
particularly important where his income is insuf¬ 
ficient to furnish an adequate allowance.^^ How¬ 
ever, the present estate of the husband is ordinarily 
by no means conclusive the court may consider 
in making the award not only what the husband has 
at the time of the award, but his reasonable future 
expectancy as well,^^ provided the present value 
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thereof to the husband’s estate is established.99.5 
Thus, the court may ordinarily consider the hus¬ 
band’s income, and his earnings or earning capacity, 
as discussed infra § 233(3) c, d. 

Even the fact that the husband has no present 
estate at all is not, according to the weight of au¬ 
thority, a reason for refusing any alimony to the 
wife.i However, by reason of the particular stat¬ 
utory language and the construction placed thereon, 


Ky.—Raspberry v. Raspberry, 225 
S.W. 148, 189 Ky. 502. 
Setenniuatioii of amount and value 
of estate 

(1) The determination of the 
amount and value of the husband’s 
property or estate is for the trial 
court. 

Ind.—^Van Natta v. Van Natta, 121 
N.E, 825, 188 Ind. 76. 

(2) Items should be given their 
true value. 

Ala.—Phillips V. Phillips, 129 So. 3. 
221 Ala. 456. 

(3) The estate should be deter¬ 
mined according to its net value. 
Ind.—Glick v. Glick, 159 N.E. 33, 86 

Ind.App. 593. 

(4) If court does not accurately 
determine extent of husband’s prop¬ 
erty and earnings by resolving dis¬ 
puted questions of ownership in di¬ 
vorce action, wife may be stripped of 
all alimony as result of later claims 
of third parties or may be granted an 
inadequate award. 

Kan.—Breidenthal v. Breidenthal, 318 
P.2d 981, 182 Kan. 23. 

(5) Only secured debts of the hus¬ 
band are to be deducted. 

Minn.—Weersing v. Weersing, 163 N. 
W. 658, 137 Minn. 480. 

(6) It is not necessary that value 
of husband's realty should be deduct¬ 
ed. 

Ky.—Oldham v. Oldham, 269 S.W.2d 
42. 

(7) The interest on a mortgage 
against the hu.sband’s land should 
be deducted in arriving at its net 
value. 

Iowa.—Sweatt v. Sweatt, 178 N.W. 
620, 189 Iowa 213. 

(8) Only the cash surrender value 
of an insurance policy may bo in¬ 
cluded as part of the estate. 

Ala.—Phillips V. Phillips, 129 So. 3, 

221 Ala. 455. 

(9) The husband’s interest in a 
mortgage may be considered as part 
of his estate. 

Wls.—Towers v. Towers, 109 N.W. 75, 
184 Wis. 188. 

Value of corporate stock 

In divorce action, court, in award¬ 
ing alimony to wife, was entitled to 
consider that stock in corporation, 
most of which stock was owned by 
husband, was not worth less than val¬ 


ue of tangible property owned by the 
corporation. 

Conn.—^Prench v. French, 66 A.2d 
714, 135 Conn. 642. 

Contiiigent liability 
Where it was shown that the hus¬ 
band was liable as surety on notes, 
and the evidence was not such as to 
show that he would be called to pay, 
the notes would not be considered 
liabilities, in determining property 
division. 

Iowa.—Smith v. Smith, 186 N.W. 632, 
192 Iowa 1358. 

96. Ga.—^Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R. 488. 

Ind.—^Ferguson v. Ferguson, 125 N.E. 
2d 816, 126 Ind.App. 596—^Poppe v. 
Poppe, 52 N.E.2d 606, 114 Ind.App. 
348—Cornwell v. Cornwell, App., 
29 N,E.2d 317, 108 Ind.App. 350— 
McHie V. McHio, 16 N.E.2d 087, 106 
Ind.App. 152—Temme v. Tommo, 
9 N.E.2d 111, 103 Ind.App. 660. 
Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Wood v. 
Wood, 284 N.W. 627, 28S Mich. 14. 
Neb.—^Ellwanger v. EUwanger, 264 
N.W. 148, 130 Neb. 06. 

Okl.—Collins v. Collins, 77 P.2d 74, 
182 Okl. 24G—Whitchorn v. White- 
horn, 36 P.2d 943, 169 Okl. 332— 
Dresser v. Dresser, 22 P.2d 1012, 
164 Okl. 94. 

97. S.D.—Kuehn v. Kuchn, 66 N.W. 
2d 70, 74 S.D. 621. 

W.Va.—Hale v. Hale, 160 S.E. 748, 
108 W.Va. 337. 

98. Ky.—^Dayton v. Dayton, 161 S.W. 
2d 618, 200 Ky. 418—I.ewis v. Lew¬ 
is, 160 S.W.2d 095, 289 Ky. 615— 
Hawkins v. Hawkins, 1X4 S.W.2d 
97, 272 Ky. 252—Skidmore v. Skid¬ 
more, 87 S.W.2d 631, 261 Ky. 327— 
Ramey v. Ramey, 6 S.W.2d 470, 224 
Ky. 398. 

Neb,—Prosser v. Prosser, 57 N.W.2d 
173, 166 Neb. 629. 

Ohio.—^Wa.shington v. Washington, 
App., 103 N.B.2d 300. 

Okl.—Miller v. Miller, 99 P.2d 615, 
186 Okl. 560, certiorari denied 61 
S.Ct, 0, 311 U.S. 645, 85 L.Ed. 411. 
Tonn.—^Walden v. Walden, 13 Tenn. 
App. 337. 

19 C.J. p 254 note 17 [a]. 

Debts in excess of assets 
Where husband’.s debts greatly ex¬ 
ceed his assets, husband’s ability to 


pay alimony must for practical pur¬ 
poses be measured entirely by his 
income. 

Mont.—Lewis v. Lewis, 94 P.2d 211 
109 Mont. 42. 

99. Ky.—^Maher v. Maher, 174 S.W. 
2d 289, 295 Ky. 263—Dayton v. 
Dayton, 161 S.W.2d 618, 290 Ky. 
418—Lewis V. Lewis, 169 S.W.2d 
995, 280 Ky. 615—Ramey v. Ramey, 
6 S.W.2d 470, 224 Ky. 398. 

Ohio.—^Washington v. Washington, 
App., 103 N.E.2d 300. 

19 C.J. p 253 note 12. 

Evaluation 

The interest in an estate in ex¬ 
pectancy should be valued at what 
purchasers would pay for it. 

Mich.—Ferguson v. Ferguson, 111 N. 
W. 175, 147 Mich. 673. 

99.5 Corpus of spendthrift trust 
Minn.—Lamberton v. Lamberton, 38 
N.W.2d 72, 229 Minn. 29. 

1 . Cal.—Schclbe v. Scheibe, 134 P.2d 
835, 67 C.A.2d 336, followed in 134 
P.2d 841, 67 aA.2d 1019. 

Ga.—Shepherd v. Shepherd, 40 S.E. 
2d 382, 201 Ga. 526—Hall v. Hall, 
106 S.E. 731, 185 Ga. 502. 

Kan.—^LandtTs v. Landers, 27 P.2d 
231, 138 Kan. 638. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286. 

Mich.—^Van Dommelen v. Van Dom- 
melen, 187 N.W. 324, 218 Mich. 
149. 

Miss.—Ramsay v. Ram.say, 87 So. 
491, 126 Miss. 185, 14 L.R.A. 712, 
suggcMllon of error sustained 88 
So. 280, 125 Miss. 716. 

Ohio.—Lape v. Lape, 124 N.E. 61, 99 
Ohio St. 143, 6 A.L.R. 187. 

Downing v. Downing, 18 Ohio 
App. 223. 

Okl.—Jupe V. Jupe, 176 P.2d 976, 198 
Okl. 100—R<‘cord v. Record, 167 
P.2d 166, 105 Okl. 289—Bishop v. 
Bishop, 148 P.2d 472, 194 Okl. 209, 
165 A.I..R. 604—Phillips v. Phillips, 
100 P.2d 850, 187 Okl. 119—Math¬ 
ews v. Mathews, 96 P.2d 1054, 186 
Okl. 246, 139 A.L.R. 202—West v. 
West. 246 P. 599, 114 Okl. 279, 
Va.—Huloher v. Hulcher, 12 S.B.2d 
767, 177 Va. 12. 

19 C.J. p 253 note 7, p 266 note 35. 
Beasou for rule 

A husband is not excused from 
the maintenance of his wife because 
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the rule in some jurisdictions is otherwise, and no 
alimony may be awarded if the husband has no 
property or estate.^ 

Realty and personalty; exempt property. In de¬ 
termining the amount and size of the husband's 
estate, consideration must be given to the whole of 
his property, both real and personal,2-5 and whether 
or not it may be exempt from sale under ordinary 
-execution.2‘10 

Property in another state belonging to the husband 
may be considered in awarding alimony.3 

Property fraudidently concealed or conveyed by 
the husband to third persons may be considered 
in fixing the amount of alimony to be awarded.-^ 

At what time estimated. The estate of the hus¬ 
band which is taken into consideration in fixing the 
amount of alimony is usually the estate which he 
owned at the time of the divorce,5 or at the time of 
the master’s report.® Where alimony is awarded 
after the decree of divorce, some authorities hold 
that property acquired by the husband in the interim 


DIVORCE § 233(3) 

should not be taken into account,^ but others hold 
that such property may be considered,® at least 
where the divorce was an ex parte one obtained by 
the husband.® 

*^Accrued temporary alimony** which consists of 
allowances awarded to the wife for support during 
the pendency of the action and which were not paid 
as they became due,®*® should not be considered as 
part of the permanent alimony awarded,®*i® but 
should be considered as reducing the husband’s 
whole property by the amount thereof.®*l® 

c. Income 

An important circumstance to be considered in pass¬ 
ing on alimony is the husband’s income, although the 
court is not restricted thereto in making its determina¬ 
tion. The income or earnings to be considered are the 
net income or earnings after the deduction of necessary 
expenses. 

An important circumstance to be considered in 
passing on the question of alimony, and the amount 
thereof to be awarded, if any, is the income of the 
husband,^® and the husband’s income must be 


he lacks an estate. He must labor 
if need be for her support. 

N.C.-—Muse V. Muse, 84 N.C. 35, 37. 
Marxiasre of short duration 
Where young: husband enters mat¬ 
rimony, of short duration, with no 
asset except his earning: power, and 
at time of divorce has no asset ex¬ 
cept that earning- power, it would 
place unwarranted burden on hus¬ 
band to require him to help support, 
or partially support, wife after di¬ 
vorce. 

Utah.—^Pinion v. Pinion, 67 P.2d 266, 
92 Utah 255. 

So as to limited divorce but not as 
to divorce a vinculo. 

Tenn.—Chenault v. Chenault, 6 
Sneed 248. 

2 . Md.—Timanu.s v. Timan\is, 16 A. 
2d 918, 178 Md. 640--Peigley v. 
Peigley, 7 Md. 637, 61 Am.D. 375. 

19 C.J. p 263 note 8. 

Trader former JMCinnesota statute 
the rule stated in text obtained. 
Minn.—-Wilson v. Wilson, 70 N.W. 
154, 67 Minn. 444. 

2.5 Minn.—McKey v. McKey, 36 H. 
W.2d 17, 228 Minn. 28—Loth v. 
Loth, 35 N,W.2d 642, 227 Minn. 
387, 6 A.L.Il.2d 176. 

Ohio.—^Henry v. Henry, App., 100 N. 
E.2d 283, reversed on other grounds 
106 N.E.2d 406, 167 Ohio St. 319. 

2.10 Miss.—Pelder v. Felder's Es¬ 
tate, 13 So.2d 823, 195 Miss. 326. 

3. Ind.—Pischli v. Pischli, 1 Blackf. 
360, 12 Am.D. 261. 

Or.—Corpus Juris Secundum cited in 
Fuller V. Fuller. 161 P.2d 979, 981, 
176 Or. 136. 


Property removed by husband 
Where a husband, contemplating 
wife’s action for divorce, departed 
the state to evade summons, the val¬ 
ue of property taken with him at 
the time should be considered in 
determining her allowance. 

Ark.—Wilson v. Wilson, 259 S.W. 742, 
163 Ark. 294. 

4. Cal.—Corpus Juris Secimdum 

quoted in Kyne v. Kyne, 160 P.2d 
910, 913, 70 C.A.2d 80. 

Minn.—Johnson v. Johnson, 84 N.W. 

2d 249, 260 Minn. 282. 

N.J.—Grobart v. Grobart, 182 A. 630, 
119 N.J.Bq. 665. 

19 C. J. p 263 note 10. 

Conveyance to child 
Where husband without good rea¬ 
son, disclaimed paternity of young¬ 
est child and boasted that neither 
she nor wife should share his prop¬ 
erty, and had certain property con¬ 
veyed to himself as trustee for older 
daughter, in allowing alimony, such 
property should be considered. 

Ky.—Ball v. Ball, 267 S.W. 1081, 206 
Ky. 532. 

Transfers to corporations and trusts 
Where wife commenced divorce ac¬ 
tion on ground of extreme cruelty 
and record disclosed that most of 
husband’s property had been trans¬ 
ferred to corporations and trusts and 
there was a separate action pending 
charging husband with fraud with 
respect to such transfers, parties’ 
rights were not determinable in di¬ 
vorce proceeding but in arriving at 
assets of marital estate supreme 
court would take the corporate and 
trust property into consideration in 
awarding alimony. 

1049 


Neb.—^Workman v. Workman, 83 N. 

W.2d 368, 164 Neb. 642. 

5. Ky.—Goodwin v. Goodwin, 178 S. 

W.2d 214, 296 Ky. 835. 

Ohio.—Rahn v. Rahn, 192 N.E. 798, 
48 Ohio App. 179. 

Okl.—Miller v. Miller, 99 P.2d 515, 
186 Okl. 566, certiorari denied 61 S. 
Ct. 9, 311 U.S. 645, 85 L.Bd. 411— 
Sango V. Sango, 232 P. 49, 105 Okl. 
166. 

19 C.J. p 254 note 14. 
e. N.J.—^Richmond v. Richmond, 2 
N.J.Eq. 90. 

19 C.J. p 254 note 15. 

7. Okl.—West V. West, 246 P. 599, 
114 Okl. 279. 

19 C.J. p 254 note 16. 

Right to alimony after decree see 
supra § 231. 

8 . Ill.—Starrett v. Starrett, 132 Ill. 
App. 314. 

9. Ohio.—Cox V. Cox, 20 Ohio St. 
439. 

19 C.J. p 254 note 19. 

Effect of ex parte decree on right to 
alimony subsequently see supra § 
231 b. 

9.5 Minn.—Loth v. Loth, 36 N.W.2d 
642, 227 Minn. 387, 6 A.L.R.2d 
176. 

9.10 Minn.—^Loth v. Loth, supra. 
9.15 Minn.—^Loth v. Loth, supra. 

10. Ark.—Birnstill v. Birnstill, 234 
S.W.2d 757, 218 Ark. 130—Brooks 
V. Brooks, 143 S.W.2d 1098, 201 
Ark. 14. 

Cal.—^Estes V. Estes, App., 322 P.2d 
238. 

Conn.—Shrager v. Shrager, 134 A.2d 
69, 144 Conn. 483—^Felton v. Felton, 
196 A. 791, 123 Conn. 564—Heard 
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considered irrespective of its source,particularly On the other hand, in making its determination,, 
where the income of the husband is precisely the the court is not restricted to the income of the hus- 
fund from which alimony is decreed.^^ band,^^ as such a principle, in many instances, would 


V. Heard. 166 A. 67, 116 Conn. 632— 
Cary v. Cary, 152 A. 302, 112 Conn. 
256—Hegel v. Hegel, 120 A. 722, 9D 
Conn. 18. 

Pla.—Platt V. Platt, App., 103 So.2d 
253. 

Ga.—Fried v. Pried, 84 S.E.2d 576, 
211 Ga. 149. 

Ill.—Byerly v. Byerly, 2 N.B.2d 898, 
363 Ill. 517. 

Walters v. Walters, 94 N.E.2d 
726, 341 IlLApp. 561, affirmed 99 
N.E.2d 342, 409 Ill. 298. 

Ind.—^Ferguson v. Ferguson, 125 N. 
E.2d 816, 125 Ind.App. 596—Poppe 

V. Poppe, 52 N.E.2d 606, 114 Ind. 
App. 348—Cornwell v. Cornwell, 29 
]Sr.B.2d 317, 108 Ind.App. 350—Mc- 
Hie V, McHie, 16 N.E.2d 987, 106 
Ind.App. 152—Temme v. Temme, 9 
N.E.2d 111, 103 Ind.App. 569—Mil¬ 
ler V. Miller, 168 N.E. 881, 90 
Ind.App. 369—Glide v. Glide, 159 
N.E. 33, 86 Ind.App. 593. 

Ky,—Sharp v. Sharp, 283 S.W.2d 172 
—Patterson v. Patterson, 266 S.W. 
2d 91—Johnson v. Johnson, 263 S. 

W. 2d 106—Oldham v. Oldham, 259 
S.W.2d 42—Youngblood v. Young¬ 
blood, 252 S.W.2d 21—Taylor v. 
Taylor, 230 S.W.2d 67, 313 Ky. 11— 
Faulconer v. Paulconer, 212 S.W. 
2d 322, 307 Ky. 850—Lod<ard v. 
Lockard, 205 S.W.2d 317, 305 Ky. 
656—Dalton v. Dalton, 200 S.W.2d 
469, 304 Ky. 223—Perkins v. Perk¬ 
ins, 176 S.W.2d 406, 296 Ky. 193— 
Maher v. Maher, 174 S,W.2d 289, 
295 Ky. 263—Henry v. Henry, 169 
S.W.2d 296, 293 Ky. 483—Sabel v. 
Sahel, 151 S.W.2d 56, 286 Ky. 675 
—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286—Collins v. Collins. 130 
S.W.2d 37, 279 Ky. 139—Dodd v. 
Dodd, 129 S.W.2d 166, 278 Ky. 662- 
Hawkins v. Hawkins. 114 S.W.2d 
97, 272 Ky. 252—Duff v. Duff, 104 
S.W.2d 1096, 268 Ky. 343—Jones 

V. Jones, 88 S.W.2d 673, 261 Ky. 
647—Skidmore v. Skidmore, 87 S. 

W. 2d 631, 261 Ky. 327—Martin v. 
Martin, 79 S.W.2d 682, 258 Ky. 177 
—Glenn v. Glenn, 74 S.W.2d 472, 
255 Ky. 422—Harley v. Harley, 74 
S.W.2d 195, 255 Ky. 370—William¬ 
son V. Williamson, 49 S.W.2d 337, 
243 Ky. 544—Dyon v. Lyon, 47 S. 
W.2d 1072, 243 Ky. 236—Miller v. 
Miller, 17 S.W.2d 412, 229 Ky. 436— 
Lewis V. Lewis, 263 S.W. 366, 204 
Ky. 5—Milos v. Miles, 262 S.W. 576, 
203 Ky. 431—Cecil v. Cecil, 255 S. 
W. 64, 200 Ky. 453—Yeager v. Yea¬ 
ger, 247 S.W. 5, 197 Ky. 353. 

Md.—^Wygodsky v. Wygodsky, 106 A. 
698, 134 Md. 344. 

Minn.—McKey v. McKey, 36 N.W.2d 
17, 228 Minn. 28—Baker v. Baker, 
28 N,W.2d 164, 224 Minn. 117—Bur¬ 
ton V. Burton, 199 N.W. 908, 160 


Minn. 224—Fitzpatrick v. Fitzpat¬ 
rick, 148 N.W. 1074, 127 Minn. 96. 
Mont.—Lewis v. Lewis, 94 P.2d 211, 
109 Mont. 42. 

N.H.—Kennard v. Kennard, 179 A. 
414, 87 N.H. 320. 

N.J.—Hess V. Hess, 35 A.2d 677, 
134 N.J.Eq. 360—Grobart v. Gro- 
bart, 182 A. 630, 119 N.J.Eq. 565— 
Robins v. Robins, 150 A. 340, 106 
N.J.Eq. 198. 

Williams v. Williams, 174 A. 
423, 12 N.J.Misc. 641. 

N.Y.—Stevens v. Stevens, 211 N.Y. 
S. 192, 125 Misc. 451, affirmed 211 
N.Y.S. 193, 214 App.Div. 785. 

Rosenzweig v. Rosenzweig, 145 
N.Y.S.2d 810, affirmed 160 N.Y.S.2d 
817, 3 A.D.2d 732. 

Okl.—^Elmore v. Elmore, 244 P. 788, 
117 Okl. 63. 

Or.—McDonald v. McDonald, 253 P. 
2d 249, 197 Or. 275—^Polanski v. 
Polanski, 238 P.2d 739, 193 Or. 
429—Siebert v. Siebert, 199 P.2d 
659, 184 Or. 496. 

Pa.—Betz V. Betz, 70 Pa.Super. 396. 
Schultz V. Schultz, Com.Pl., 38 
Luz.Leg.Reg. 263—Commonwealth 

V, Petrino, Quar.Sess., 16 Monroe 
L.R. 01. 

W.Va.—Treasier v. Tresslor, 189 S. 
E. 820, 118 W.Va. 251—Dayton v, 
Dayton, 156 S.B. 105, 109 W.Va. 
759—Hale v. Hale, 150 S.E. 748, 
108 W.Va. 337—^Norman v. Nor¬ 
man, 107 S.E. 407, 88 W.Va. 640. 
Wis.—Luedke v. Luedkc, 254 N.W. 

525, 215 Wis. 303. 

19 C.J. p 254 note 21. 

Future income 

To a certain extent, net income of 
profes.sional man may be anticipated 
in determining alimony. 

Minn.—Plankers v. l^lanker.s, 217 N. 

W. 488, 173 Minn. 464. 

Manner of determining net income 
N.Y.—Johnstone v. Johnstone, 223 N. 

Y.S. 744, 130 Misc. 243. 

N.D.—Williams v. William.s, 293 N. 
W. 802, 70 N.D. 278. 

Extravagance of husband 
Divorced husband cannot avoid 
payment of alimony by spending 
more than his income. 

Miss.—Moore v. Moore, 140 So. 526, 
163 Miss. 15. 

Tinder former Minnesota statute 

providing that the allowance of ali¬ 
mony should not exceed the prt‘Si*nt 
value of one third of the husband’s 
personal property and the value of 
her dower in his real estate, the 
husband’s income from his profes¬ 
sion could not be considered in de¬ 
termining the value of his estate, 
Minn.—^Wilson v. Wilson, 70 N.W. 
154, 67 Minn. 444. 
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Inconsistent statements 

In action for divorce from bed 
and board, court was entitled, in ex¬ 
ercise of sound discretion, to con¬ 
sider circumstances such as hus¬ 
band's making lavish expenditures in¬ 
consistent with statements that his 
net income was meager, in fixing 
amount of permanent alimony in 
view of husband’s nonco-operative 
attitude in supplying factual infor¬ 
mation concerning income. 

Pa.—Jackson v. Jackson, 63 A.2d 492, 
163 Pa.Super. 629. 

11. Wis.—Campbell v. Campbell, 37 
Wis. 206. 

19 C.J. p 254 note 22. 

Gains from speculation 

Income of defendant in divorce ac¬ 
tion, derived from speculation in 
stocks as side line to profession, is 
no basis for awarding permanent ali¬ 
mony, although it is not to be en¬ 
tirely ignored. 

N.Y.—Johnstone v. Johnstone, 223 
N.Y.S. 744, 130 Misc. 243. 
Pension 

Wash.—Hcuchan v. Heuchan, 228 P. 
2d 470, 38 Wash.2d 207, 22 A.L.R. 
2d 1410. 

Taxable and nontaxable income 
In determining husband’s ability to 
make alimony payments, court is not 
limited to consideration of his tax¬ 
able income. 

Wa.*?!!.—Heuchan v. Hcuchan, supra. 
Bookkeeping entry not deductible 
Whero amount claimed by ex-hus¬ 
band as monthly depreciation on 
apH.rtment house owned by him was 
not paid into any fund for deprecia¬ 
tion but was merely bookkeeping en¬ 
try and was available to, and used 
]>y, husband for his own purposes, 
trial court was fully justified in 
taking that fact into consideration 
when determining amount which hus¬ 
band was able to pay wife as ali¬ 
mony. 

Wash.—Heuchan v. Heuchan, supra. 

12. Vn.—Bray v. Land(‘rgren, 172 S. 

E. 252, 161 Va. 699—Cralle v. 

Cralle, 6 R.E. 12, 84 Va. 198. 

19 C.J. p 255 note 26. 

’’Alimony will not ordinarily be 
ordered out of thti husband’s estate.” 
N.J.—Herman v. Herman, 5 A.2d 768, 
770, 17 N.J.Misc. 127. 

13. Ala.—C'^alne v. <\‘iine, 79 So.2d 
546, 262 Ala, 454—McWilliams v. 
McWllliam.y, 112 So. 318, 216 Ala. 
16. 

Fla,—Platt V. Platt, App., 103 So.2d 
253. 

N.Y.—Rosenzwtdg v, Rosenzweig, 145 
N.Y.S.2d 810, affirmed 160 N.Y.S. 
2d 817, 3 A.D.2d 732—Sirianni v. 
Sirianni, 127 N.Y.S.2d 387. 
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•deprive the wife of alimony.14 The fact that the 
husband's estate is largely land held for speculation, 
and no income is derived from it, should not defeat 
the justice of the case,i5 and the amount should be 
fixed as though such investment gave profits at a 
fair rate of interest.l^ 

Income of previous year as basis. In the absence 
•of statute, the husband's income must be estimated 
at the amount of the previous year, and not by an 
average of years,16.5 although it is pertinent to in¬ 
quire as to the amount earned by the husband in 
other years to determine whether, because of ex¬ 
traordinary reasons, the income for a particular year 

is no guide. 16.10 

Changing character of property to increase in¬ 
come, A husband may be called on to change the 
character of property when to do so would increase 
his income and enable him to provide suitably for 
his divorced wife.!*^ 

Income from spendthrift or discretionary trust. 
While it has been held that the income from a 
spendthrift or discretionary trust may be consid¬ 
ered on the question of alimony, notwithstanding the 
discretionary power of the trustees with respect to 
payment thcrcof,l'^-6 it has also been held that such 
income cannot be considered in the absence of proof 
that the husband is actually receiving such in¬ 


come.i7«i0 

Deduction of expenses; taxes. The income or 
earnings of a divorced husband, from which the ali¬ 
mony to be awarded is derived, are the net earnings 
or net income, after the deduction of necessary ex¬ 
penses,I'^-is including income taxes.l'^-26 Moreover, 
an expense allowance to the husband, whose employ¬ 
ment requires him to travel extensively, should not 
be considered as part of his income where such al¬ 
lowance provides only for expenses not incurred in 
ordinary living and does not fully reimburse him 
for traveling expenses.i7.25 Although depreciation 
must not be treated as an expense, neither can it be 
treated in the same category as net profit.i7.30 

Consideration to be given to the husband's neces¬ 
sities, obligations, and dependents, is discussed infra 
§ 233 ( 4 ). 

d. Earnings and Earning Capacity 

In passing on the question of alimony and the amount 
thereof to be awarded, if any, the court may and should 
consider the husband’s earnings, earning capacity and fu¬ 
ture earnings, particularly where he has no estate or other 
means. 

In passing on the question of alimony and the 
amount thereof to be awarded, if any, the court 
may and should consider, among other relevant cir¬ 
cumstances, the husband's earningsi^ or the court 


§.D.—^Kuehn v. Kuehn, 65 N.W.2d 
70, 74 S.D. 521. 

19 C.J. p 254 note 24. 

If tlie income is sufficiently larsre 
to permit of an allowance which 
will maintain the wife on the proper 
scale and standard of living, the al¬ 
lowance may he made out of and on 
the basis of the income. 

Wis.—Luedko v. Luedke, 254 N.W. 
625, 216 Wis. 303. 

14. N.Y. —^Roscnzweig v. Bosen- 
zweig, 146 ]Sr.Y.S.2d 810, affirmed 
160 N.Y.S.2d 817, 3 A.D.2d 732. 

W.Va.—Corpus Juris aiioted in Hale 
V. Hale, 160 S.B. 748, 749, 108 W.Va. 
337. 

19 C.J. p 254 note 25. 

15. N.J.—^Andreas v. Andreas, 102 
A. 259, 88 N.J.Eq. 130. 

16. N.J.—^Andreas v. Andreas, su¬ 
pra. 

W.Va.—Hale v. Hale, 160 S.E. 748, 
108 W.Va. 337. 

Presumption that principal yields in¬ 
come 

In determining the allowance of 
alimony, the amount of the principal 
of defendant’s estate being stated by 
himself, it is just to assume that he 
makes that principal yield a reason¬ 
able income, unless he shows some 
sufficient reason why he does not and 
cannot. 


N.Y.—^Forrest v. Forrest, 18 N.Y.Su- 
per. 672. 

16.5 Minn.—Corpus Juris cited in 
Lamberton v. Lamberton, 38 N.W. 
2d 72, 76, 229 Minn. 29—Corpus Jur¬ 
is quoted in Loth v. Loth, 35 N.W. 
2d 642, 649, 227 Minn. 387, 6 A.L.R. 
2d 176. 

19 C.J. p 255 note 31. 

16.10 Minn.—^Loth v. Loth, 35 N.W. 
2d 542, 227 Minn. 387, 6 A.L.K. 176. 

17. N.J.—Close V. Close, 25 N.J.Eq. 
434, affirmed 27 N.J.Eq. 504. 

17.5 N.H.—^Athorne v. Athorne, 128 
A.2d 910, 100 N.H. 413. 

Pa.—Hill V. Hill, 84 Pa.Super. 379. 

17.10 Minn.—Lamberton v. Lamber¬ 
ton, 38 N.W.2d 72, 229 Minn. 29. 

17.15 Minn.—Baker v. Baker, 28 N. 

W.2d 164, 224 Minn. 117. 

Pa.—Schultz V. Schultz, Com.Pl., 38 
Luz.Leg.Reg. 263. 

Va.—Beers v. Beers, 96 S.E.2d 139, 
198 Va. 682. 

Insurance premium payments of 
thirty-five dollars per month by a 
physician in employ of state depart¬ 
ment of public health at a salary of 
three hundred dollars per month, 
whose work required him to travel 
extensively, were reasonable and 
should be deducted from his gross 
income in computing amounts he 
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should be required to pay as alimo¬ 
ny. 

Ky.—Goodloe v. Goodloe, 171 S.W.2d 
18, 294 Ky. 100. 

Dues, meetings, and books and pe¬ 
riodicals 

In computing amount a physician 
in employ of state department of 
public health at a salary of three 
hundred dollars per month should be 
required to pay as alimony, profes¬ 
sional association dues and expenses 
incurred attending meetings as well 
as cost of professional books and 
periodicals were reasonable deduc¬ 
tions from gross income. 

Ky.—Goodloe v. Goodloe, supra. 

17.20 Minn.—^Baker v. Baker, 28 N. 

W.2d 164, 224 Minn. 117. 

Pa.—Schultz V. Schultz, Com.Pl., 38 
Luz.Leg.Reg. 263. 

17.25 Ky.—Goodloe v. Goodloe, 171 
S.W.2d 18, 294 Ky. 100. 

17.30 Pa.—^Williams v. Williams, 104 
A.2d 499, 175 Pa.Super. 409. 

18. Cal.—Bratnober v. Bratnober, 
309 P.2d 441, 48 C.2d 259—Webber 
V. Webber, 199 P.2a 934, 33 C.2d 
153. 

Estes V. Estes, App., 322 P.2d 
238—Jones v. Jones, 286 P.2d 908, 
135 C.A.2d 62—^Jenkins v. Jenkins, 
269 P.2d 908, 125 C.A.2d 109. 
Ind.—Glick v. Glick, 169 N.E. 33, 8? 
Ind.App. 593. 
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should consider the capacity or lack of capacity | of the husband to earn money,especially if he 


Ky.—Burton v. Burton, 211 S.W. 869, 
184 Ky. 268. 

Minn.~McKey v. McKey, 36 N.W.2d 
17, 228 Minn. 28. 

Neb.—Prosser v. Prosser, 67 N.W. 

2d 173, 156 Neb. 629. 

N.J.—Raymond v. Raymond, 120 A. 

2d 270, 39 N.J.Super. 24. 

N.Y.—^Panarella v. Panarella, 134 N. 
Y.S.2d 440. 

Ohio.—Gage v. Gage, App., 129 N.E. 
2d 486, affirmed 136 N.E.2d 56, 165 
Ohio St. 462—Rovder v. Rovder, 
App., 78 N.E.2d 422. 

Pa.—Bender v. Bender, 86 Pa.Super. 
182. 

R.I.—^Meegan v. Meegan, 21 A.2d 573, 
67 R.I. 205. 

Va.—Beers v. Beers, 96 S.E.2d 139, 
198 Va. 682—Bundy v. Bundy, 91 
S.E.2d 412, 197 Va. 795. 

19 O.J. p 255 note 33. 

Retroactive salary increase 
Where husband admitted in divorce 
suit that beginning on his next pay¬ 
day he would be earning an increased 
salary, and that such salary was to be 
retroactive to first of year, wife was 
entitled to benefit of such salary in¬ 
crease in determining amount of al¬ 
lowance to her for separate mainte¬ 
nance. 

R.I.—Lacombe v. Lacombe, 87 A.2d 
700, 79 R.I. 287. 

19. Ala.—Caine v. Caine, 79 So.2d 
646, 262 Ala. 454—Thomas v. Thom¬ 
as, 172 So. 282, 233 Ala. 416-— 
Plunkett V. Plunkett, 137 So. 24, 
223 Ala. 400. 

Cal.—Bratnober v. Bratnober, 309 P. 
2d 441, 48 C.2d 269—Webber v. 
Webber, 199 P.2d 934, 33 C.2d 153. 

Estes V. Estes, App., 322 P.2d 238 
—Jones V. Jones, 286 P.2d 908, 135 
C.A.2d 52—Jenkins v. Jenkins, 269 
P.2d 908, 126 C.A.2d 109—McGann 
V. McGann, 186 P.2d 424, 82 C.A.2d 
382. 

Conn.—Shrager v. Shrager, 134 A.2d 
69, 144 Conn. 483—^Felton v. Felton, 
196 A. 791, 123 Conn. 564—Heard v. 
Heard, 166 A. 67, 116 Conn. 632— 
Cary v. Cary, 162 A. 302, 112 Conn. 
266—^Hegel v. Hegel, 120 A. 722, 
99 Conn. 18. 

Fla.—Platt V. Platt, App., 103 So.2d 
253. 

Ga.—Shepherd v. Shepherd, 40 S.E. 
2d 382, 201 Ga. 626. 

Ind.—^Van Natta v. Van Natta, 121 
N.E. 825, 188 Ind. 76. 

Ferguson v. Ferguson, 126 N.E. 
2d 816, 126 Ind.App. 696—Poppe v. 
Poppe, 62 N.B.2d 606, 114 Ind.App. 
348—^Radabaugh v. Radabaugh, 35 
N.B.2d 114, 109 Ind.App. 350—Corn- 
well V. Cornwell, 29 N.E. 2d 317, 108 
Ind.App. 360—McHie v, McHie, 16 
N.B.2d 987, 106 Ind.App. 162— 

Temme v. Temme, 9 N.E.2d 111, 103 
Ivd.App. 569—Miller v. Miller, 168 


N.E. 881, 90 Ind.App. 359—Glick v. 
Glick, 169 N.B. 33, 86 Ind.App. 693. 
Kan.—^Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—Grimes v. Grimes, 
295 P.2d 646, 179 Kan. 340—Carlat 

V. Carlat, 215 P.2d 200, 168 Kan. 
600—Gerlecz v. Gerlecz, 230 P. 1032, 
117 Kan. 198—Francis v. Francis, 
194 P. 641, 108 Kan. 220—Nixon v. 
Nixon, 188 P. 227, 106 Kan. 510. 

Ky.—Sharp v. Sharp, 282 S.W.2d 172 
—Patterson v. Patterson, 266 S.W. 
2d 91—^Johnson v. Johnson, 263 S. 

W. 2d 106—Oldham v. Oldham, 259 
S.W.2d 42—Oliver v. Oliver, 258 S. 
W'’.2d 703—Youngblood v. Young¬ 
blood, 252 S.W.2d 21—James v. 
James, 248 S.W.2d 706—Moneypen- 
ny V. Moneypenny, 219 S.W.2d 960, 
310 Ky. 9—^Pegram v. Pegram, 219 
S.W.2d 772, 310 Ky. 86—^Furgerson 
V. Furgerson, 211 S.W.2d 161, 307 
Ky. 394—Lockard v. Lockard, 205 
S.W.2d 317, 306 Ky. 656—Dalton v. 
Dalton, 200 S.W.2d 469, 304 Ky. 223 
—Goodwin v. Goodwin, 178 S.W.2d 
214, 296 Ky. 836—Perkins v. Perk¬ 
ins, 176 S.W.2d 406, 296 Ky. 193— 
Henry v. Henry, 169 S.W.2d 296, 
293 Ky. 483—^Dayton v. Dayton, 161 
S.W.2d 618, 290 Ky. 418—Lewis v. 
Lewis, 169 S.W.2d 995, 289 Ky. 616 
—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286—Collins v. Collins, 130 
S.W.2d 37, 279 Ky. 139—Hawkins 
V. Hawkins, 114 S.W.2d 97, 272 Ky. 
252—^Wiggins v. Wiggins, 104 S.W. 
2d 1097, 268 Ky. 362—Duff v. Duff, 
104 S.W.2d 1095, 268 Ky. 343—Skid¬ 
more V. Skidmore, 87 g.W.2d 631, 
261 Ky, 327—Martin v. Martin, 79 
S.W.2d 682, 268 Ky. 177—Harley 

V. Harley, 74 S.W.2d 195, 266 Ky. 
370—Williamson v. Williamson, 49 
S.W.2d 337, 243 Ky. 644—Miller v. 
Miller, 17 S.W.2d 412, 229 Ky. 436 
—Ramey v. Ramey, 6 S.W.2d 470, 
224 Ky. 398—Miller v. Miller, 6 S. 

W. 2d 1041, 224 Ky. 234—Adkins v. 
Adkins, 280 S.W. 477, 213 Ky. 100— 
Lewis V. Lewis, 263 S.W. 366, 204 
Ky. 6—Miles v. Miles, 262 S.W. 676, 
203 Ky, 431—Simpson v. Simp.son, 
266 S.W. 412, 201 Ky. 282—Cecil v. 
Cecil, 255 S.W. 64, 200 Ky. 463— 
Yeager v. Yeager, 247 S.W. 6, 197 
Ky. 353—Kelly v. Kelly, 209 S.W. 
336, 183 Ky. 172, 676. 

Md.—^Newmeyer v. Newmeyer, 140 A. 
2d 892, 216 Md. 431—Zimmerman 
V. Zimmerman, 85 A.2d 802, 199 
Md. 176—Faulkner v. Faulkner, 84 
A.2d 884, 198 Md. 496—^Ashman v. 
Ashman, 72 A.2d 250, 194 Md. 665 
—^Waters v. Waters, 62 A.2d 250, 
191 Md. 436—Bradshaw v, Brad¬ 
shaw, 65 A.2d 719, 189 Md. 322. 

Mo.—Patterson v. Patterson, App., 
216 S.W.2d 761—Driskill v. Drisklll, 
App., 181 S.W.2d 1001—Bittel v. 
Bittel, App., 147 S.W.2d 139—Wells 
V. Wells, App., 117 S,W.2d 700— 
Schwer v. Schwer, App., 60 S.W. 
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2d 684—^Eaton v. Eaton, App 237 
S.W. 896. 

Neb.—Cowan v, Cowan, 69 N.W 2d 
300, 160 Neb. 74—Eno v. Eno, 65 
N.W.2d 145, 159 Neb. 1 , rehearing 
denied and opinion modified on oth¬ 
er grounds 66 N.W.2d 406, 169 Neb. 
201—Prosser v. Prosser, 57 N.W.2d 
173, 156 Neb. 629—Passmore v. 
Passmore, 14 N.W.2d 670, 144 Neb* 
775. 

N.J.—Raymond v. Raymond, 120 A 
2d 270, 39 N.J.Super. 24. 

Hess V. Hess, 35 A.2d 677, 134 
N.J.Ea. 360—Robins v. Robins, 150 
A. 340, 106 N.J.Eq. 198~—Hires v. 
Hires, 110 A. 513, 91 N.J.Eq. 366! 
affirmed 112 A. 498, 92 N.J.Eq. 451 , 
Williams v. Williams, 174 A. 423 
12 N.J.Misc. 641. 

N*.Y.—Bruce v. Bruce, 89 N.Y.S.2d 94, 
275 App.Div. 808. 

Faye v. Faye, 226 N.Y.S. 729, 131 
Misc. 388. 

Panarella v. Panarella, 134 N.Y. 
S.2d 440. 

Okl.—^Weekley v. Weekley, 258 P.2d 
622, 208 Okl. 651—Miller v. Mil¬ 
ler, 99 P.2d 615, 186 Okl. 566, cer¬ 
tiorari denied 61 S.Ct. 9, 311 IJ.S. 
645, 86 L.Ed. 411—Bowring v. Bow¬ 
ring, 166 P.2d 415, 196 Okl. 520— 
Elmore v. Elmore, 244 P. 788, 117 
Okl. 63. 

Or.—McDonald v. McDonald, 253 P. 
2d 249, 197 Or. 275—Polanski v. 
Polanski, 238 P.2d 739, 193 Or. 429 
—Siebert v. Siebert, 199 P.2d 659, 
184 Or. 496. 

Pa.—McMahon v. McMahon, 74 A.2d 
718, 167 Pa.Super. 61—Bender v. 
Bender, 86 Pa.Super. 182, 

Commonwealth v. Petrino, Quar. 
Sgs.s., 16 Monroe L.R. 91. 

Va.—Hawkins v. Hawkins, 47 S.E.2d 
436, 187 Va. 696. 

Wa.sh.—Rackett v. Rackett, 105 P.2d 
22, 6 Wash.2d 262—Bungay v. Bun¬ 
gay, 36 P.2d 1068, 179 Wash. 219. 
W.Va.—Tressler v. Tressler, 189 S.B. 
820, 118 W.Va. 251—Dayton v. Day- 
ton, 166 S.E. 105, 109 W.Va. 769— 
Norman v. Norman, 107 S.E. 407, 88 
W.Va, 640. 

10 C.J. p 255 note 34. 

Computation of earning capacity 
To compute husband’s weekly 
earning capacity for purposes of 
awarding alimony by dividing his 
gross wages for preceding year by 
fifty-two would be unfair in view of 
undisputed testimony that his earn¬ 
ing capacity before divorce and for a 
specified week was considerably less 
than amount thus computed and 
would be substantially reduced in im¬ 
mediate future. 

Mo.—Schwent v. Schwent, App., 209 
S.W.2d 646. 

Paat earnings as basis 

Consideration may be given to a 
husband's past earnings to determine 



zij\ l;. j.b. 


has no estate or other means.^O 

The deduction of expenses and taxes in determin¬ 
ing the net earnings or income of the husband is 
discussed supra § 233(3) c. 

Future earnings. It has been held proper to base 
an alimony award on the husband’s future eam- 

.^gs.20.5 

Exemption statutes. In passing on the earning 
capacity of the husband, to determine the amount of 
future payments toward the support of the divorced 
wife, the court need not consider the exemptions 
statute protecting the earnings of his personal serv¬ 
ices from liability for debts, or the statute granting 
him personal property exemptions.^O-io 

Earnings from career of vice and criminality. It 
has been held that the court in awarding permanent 
alimony will not speculate on a future income from 
a continuous and persistent career of vice and 
criminality, and adopt as a basis for its decree a 
division of the anticipated spoils of iniquity but 
there is authority to the contrary .22 


DIVORCE §§ 233(3)-233(4) 

§ 233(4).-Other Circumstances 

Among various other circumstances Involving the 
husband, which have been held entitled to consideration 
In passing on alimony, are his age and health, necessi¬ 
ties, obligations, and dependents, Including a former wife 
and a subsequent wife. 

Various other circumstances involving the hus¬ 
band, in addition to those discussed supra §§ 233(2), 
233(3), have been held to be entitled, 22 .so or not 
entitled,22.55 to consideration by the court in passing 
on the question of alimony or the amount thereof 
to be awarded, if any. 

The deduction of expenses and taxes in determin¬ 
ing the husband’s net earnings or income is dis¬ 
cussed supra § 233(3) c. 

Age and health. Among other circumstances, and 
particularly where the alimony may have to be paid 
out of funds the amount of which depends on the 
husband’s personal exertions, his age and general 
health are important factors.^s However, a physi¬ 
cal disability does not cancel the duty of a husband 


what his present earning capacity 
may be. 

Minn.—Krusemark v. Krusemark, 46 
N.W.2<i 647, 232 Minn. 416. 

BlsincUnatlozL to work 

(1) The fact that the husband is 
without means and without profitable 
employment will not prevent the al¬ 
lowance of suitable alimony where 
nothing but a disinclination to work 
interferes with his ability Iro earn a 
reasonable living. 

N.Y.—Snyder v. Snyder, 162 N.T.S. 
607, 98 Misc. 431. 

(2) If husband does not choose to 
engage in some useful occupation, he 
must be satisfied, for purposes of 
determining proper provision for 
award of support to wife in divorce 
proceeding, if court estimates value 
of his faculties and, in setting award, 
causes a draft on his capital. 

N.Y.—Bittson v. Bittson, 138 N.Y.S. 

2d 294, affirmed 140 N.Y.S.2d 608, 
285 App.Div. 1061. 

20. Ga.—Berry v. Berry, 66 S.B.2d 
336, 208 Ga. 286—Shepherd v. Shep¬ 
herd, 40 S.E.2d 382, 201 Ga. 626. 
Kan.—Landers v. Landers, 27 P.2d 
231, 138 Kan. 638. 

Ky.—Quinn v. Quinn, 130 S.W.2d 834, 
279 Ky. 286—Luttrell v. Luttrell, 
292 S.W. 343, 218 Ky. 777. 

Miss.—Ramsay v. Ramsay, 87 So. 
491, 126 Miss. 185, 14 L.R.A. 712, 
suggestion of error sustained 88 
So. 280, 125 Miss. 715. 

Ohio.—Lape v. Lape, 124 N.E. 61, 99 
Ohio St. 143, 6 A.L.R. 187. 

Howe V. Howe, 21 Ohio N.P.,N.S., 
324—Drach v. Drach, 9 Ohio N.P., 
N.S., 353. 


Okl.—Mathews v. Mathews, 96 P.2d 
1054, 186 Okl. 245. 

Or.—Corpus Juris (Quoted iu Jollifte 
V. JollifCe, 213 P. 415, 416, 107 Or. 
33. 

Tenn.—Rush v. Rush, 232 S.W.2d 333, 
33 Tenn.App. 496—Roberts v. Rob¬ 
erts, 125 S.W.2d 199, 22 Tenn.App. 
651. 

19 C.J. p 265 note 35. 

Unskilled worker 

A husband may be required to pay 
alimony although he may not have 
property at time of filing of divorce 
proceeding or time of trial, if it ap¬ 
pears that he has earning capacity, 
notwithstanding he is not equipped 
to follow any trade or profession, if 
he is of robust health, capable of per¬ 
forming manual labor, and earning 
usual wages for such services. 

Ga.—Hall v. Hall, 196 S.E. 731, 185 
Ga. 502. 

20.5 Kan.—Carlat v. Carlat, 216 P. 
2d 200, 168 Kan. 600—Watts v. 
Watts, 146 P.2d 128, 158 Kan. 59. 
Ohio,—Gage v. Gage, 136 N.E.2d 56, 
165 Ohio St. 462. 

Michael v. Michael, App., 136 N. 
E.2d 691—^Amole v. Amole, App., 
129 N.E.2d 860—Klump v. Klump, 
121 N.E.2d 273, 96 Ohio App. 93— 
Washington v. Washington, App., 
103 N.B.2d 300. 

Okl.—Jupe V. Jupe, 175 P.2d 976, 198 
Okl. 100. 

20.10 Iowa.—In re Bagnairs Guard¬ 
ianship, 29 N.W.2d 697, 238 Iowa 
905. 

21. Neb.—King v. King, 113 N.W. 
638, 79 Neb. 852. 1 
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22. Va.—^Bailey v. Bailey, 21 Gratt. 
43, 62 Va. 43. 

22.50 Husband’s social standing 
Social standing of husband is a 
factor which should be considered in 
determining amount of alimony to be 
granted to wife. 

Neb.—Cowan v. Cowan, 69 N.W.2d 
300, 160 Neb. 74—^Hoffmeyer v. 
Hoffmeyer, 62 N.W.2d 138, 157 Neb. 
842. 

22.55 Foolishness in selection of 
mate 

Pact that husband was foolish in 
his selection of a mate and should be 
taught a lesson is not a fact to be 
taken into consideration in awarding 
alimony. 

Utah.—^Foreman v. Foreman, 176 P. 
2d 144, 111 Utah 72. 

23. Conn.—Shrager v. Shrager, 134 
A.2d 69, 144 Conn. 483—^Felton v. 
Felton, 196 A. 791, 123 Conn. 664— 
Heard v. Heard, 166 A. 67, 116 
Conn. 632—Cary v. Cary, 152 A. 302, 
112 Conn. 256—Hegel v. Hegel, 120 

A. 722, 99 Conn. 18. 

Ga.—^Pried v. Fried, 84 S.E.2d 676, 
211 Ga. 149—Hall v. Hall, 195 S.E. 
731, 185 Ga. 602. 

Ind.—^Van Natta v. Van Natta, 121 N. 

B. 825, 188 Ind. 76. 

Ky.—Johnson v. Johnson, 263 S.W.2d 
106—Oldham v. Oldham, 269 S.W. 
2d 42—Lockard v. Lockard, 206 S. 
W.2d 317, 305 Ky. 656—Dalton v. 
Dalton, 200 S.W.2d 469, 304 Ky. 223 
—Maher v. Maher, 174 S.W.2d 289, 
295 Ky. 263—Henry v. Henry, 169 
S.W.2d 296, 293 Ky. 483—Dayton v. 
Dayton, 161 S.W.2d 618, 290 Ky. 
418—Lewis v. Lewis, 159 S.W.2d 
995, 289 Ky, 615—Quinn v. Quinn, 



§§ 233(4)-233(5) DIVORCE 

to his wife,23.5 even though it may reduce the extent 
of his liability in relation to his altered circum- 

stances.23-10 

Necessities. The husband's necessities and living 
expenses must be considered in fixing the amount 

of alimony.24 

Obligations. The obligations or debts of the hus¬ 
band should be considered, and deductions made 
from his income or property therefor,25 so that the 
rights of his creditors may not be defeated.23 

Dependents. The court should consider whether 
•or not there are children or other relatives of the 
husband who have claims on him for sustenance or 

education.27 

Remarriage. It is no bar to a decree for alimony 
that the husband has again married,27.5 although it 
may be a matter to consider in determining the hus- 
.band's ability to pay alimony.27.io 
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Needs of husband*s prior divorced wife. In grant¬ 
ing the second wife a divorce or separation, the 
needs of the first wife must be considered and'pro- 
tected in fixing the amount of alimony to be awarded 
the second wife.27-15 

§ 233(5). - Circumstances Involving 

Wife 

Circumstances involving the wife may be entitled to 
consideration, such as the conduct of the wife as bear¬ 
ing on the marital difficulties; but the conduct of the 
wife before the marriage or after the divorce is not ma¬ 
terial. 

The propriety of giving consideration to various 
facts and circumstances particularly involving the 
wife has been adjudicated, and is discussed in 
this section and infra §§ 233(6)-233(8). 

The conduct of the wife in so far as it bears on 
the marital difficulties is a circumstance that may be 
considered on the question of alimony.28 Thus, her 


130 S.W.2d 834, 279 Ky. 286—Skid¬ 
more V. Skidmore, 87 S.W.2d 631, 
261 Ky. 327—Martin v. Martin, 79 
S.W.2d 682, 258 Ky. 177—Harley 

V. Harley, 74 S,W,2d 195, 255 Ky. 
370—Williamson v. Williamson, 49 
S.W.2d 337, 243 Ky. 544—Miller v. 
Miller, 17 S.W.2d 412, 229 Ky. 436 
—Ramey v. Ramey, 6 S.W.2d 470, 
224 Ky. 308—Miller v. Miller, 5 S. 

W. 2d 1041, 224 Ky. 234—Lewis v. 
Lewis, 263 S.W. 366, 204 ICy. 6— 
Yeager v. Yeager, 247 S.W. 5, 197 
Ky. 353. 

Mich.—Gaw v. Gaw, 41 N.W.2d 341, 
327 Mich. 120. 

Minn.—Eck v. Eck, 00 N.W.2d 211. 
Neb.—^Eno v. Eno, 65 N,W.2d 145, 
159 Nel). 1, rehearing denied and 
opinion modified on other grounds 

66 N.W.2d 406, 169 Neb. 201—Pass- 
more V. Passmore, 14 N.W.2d 670, 
144 Neb. 775. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 675. 

Okl.—We.st V. West, 246 P. 599, 114 
Old. 279. 

Or.—McDonald v. McDonald, 263 P. 
2d 249, 107 Or. 275—Siebert v. Sie- 
bert, 199 P.2d 659, 184 Or. 496. 

R.I.—Meegan v. Meegan, 21 A.2d 673, 

67 R.I. 205. 

Va.—Babcock v. Babcock, 1 S.E.2d 
328, 172 Va. 219. 

19 C.J. p 256 note 42. 

Condition held to waKraiii.t denial of 
alimony 

Where it appeared that husband, 
whoso -wife was granted a divorce, 
was sixty-five years of age, was in ill 
Health, required medical care, had 
heart trouble, could not lift anything 
heavy, and received only room, board, 
and laundry from his employment, 
refusal to grant wife future alimony 
■was proper. 


Mich.—Krus v. Krus, 59 N.W.2d 14, 
336 Mich. 597. 

23.5 Okl.—Swinford v. Swinford, 305 
P. 546. 

23.10 Okl.—Swinford v. Swinford, 
supra. 

24. Cal.—Jones v. Jones, 286 1^2d 
908, 136 C.A,2d 62. 

Mias.—Brabham v. Brabham, 84 So. 
2d 147, 226 Miss. 166. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673. 

Wash.—Bungay v. Bungay, 36 P.2d 
1058, 179 Wash. 219. 

Wyo.—Corpus Juris Secundum cited 
in Lake v. Lake, 182 P.2d 824, 833, 
63 Wyo. 376. 

25. Cal.—Jono.s v. Jone.s, 286 P.2d 
908, 136 C.A,2d 52. 

Ill.—Young V. Young, 154 N.E. 405, 
323 Ill. 608, 

Mont.—Lewis v. LewLs, 94 P.2d 211, 
109 Mont. 42. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 673. 

19 C.J, p 266 note 39. 

Monthly mortgage payments 

I Va,—Beers v. Beers, 96 S.10.2d 139, 
198 Va. 682. 

26. Mont.—Corpus Juris cited in 
Nuhn V. Nuhn, 37 P.2d 671, 673, 
97 Mont. 596. 

Tenn.—Powell v. Warren, 2 Term. 
Ch. 144, 

19 C.J. p 256 note 39. 

27. Ala.—Morgan v. Morgan, 84 So. 
754, 203 Ala. 516. 

Ky.—Burton v. Burton, 211 S.W. 869, 
184 Ky. 268. 

Mich.—Johnson v. Johmson, 78 N.W. 
2d 216, 346 Mich. 418. 

Neb.—Swoloc v. Swolec, 241 N W 
771, 122 Neb. 837. 

N.Y.—Stevens v. Stevens, 211 N.Y. 
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S. 192, 125 Mi.sc. 451, affirmed 211 
N.Y.S. 193, 214 App.Div. 785. 

Va.—Beers v. iieers, 96 S.E.2d 139 
198 Va. 1182. 

19 C.J. p 256 note 40. 

Custody of olilld 

In divorce proceeding brought by 
wife shortly after dimial of divorce 
and custody of child in another state, 
child wa.s entitled to at least as much 
consideration as wife. 

Wyo.—Lake v. Lake, 182 P.2d 824, 
63 Wyo. 375. 

Custody of child in violation of court 
order 

In divorce action, father was not 
entitled to credit on alimony for 
amount of oxpenM«*s incurred while a 
child wa.s in his cu.stody in violation 
of court order, wince father was a 
"volunteer.” 

Ark.—Met%)urtney v. McCourtney, 
168 S.W.2d 200, 205 Ark. 111. 

27.6 Mass.—^Whitney v. Whitney, 88 
N.E.2d 647, 326 Ma,.ss. 28. 
Modification of alimony where hus¬ 
band has remarried see infra § 
239 d. 

27.10 N.Y.—Malamat v. Malamat, 35 
N.Y.S.2d 199, 264 App.Div. 795. 
Invalid subsequent marriage 
Marriage entered Into by husband 
on obtaining Mexi<*au divorce, which 
was invalid in Al«))ama, could not 
be eonaidered in b*ssenlng amount of 
alimony to be awarded for support 
and education of lawful wife and 
(‘hildren. 

Ala.—WelLs v. Wells, IGl So. 794, 
230 Ala, 430. 

27.15 N.Y,—Marum v. Marum, 170 N. 
Y.S.2d 186, 10 Misc.2d 695. 

28. Ala.—Russell v. Rus.sell, 24 So. 
2d 124, 247 Ala. 284—Cronin v. Cro¬ 
nin, 16 So.2d 714, 246 Ala. 309. 
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misconduct may be such as to warrant refusal of ali¬ 
mony,29 or the granting of a smaller sum than 
otherwise.3<^ 

If the wife is to some extent responsible for the 
misconduct of the husband, or in fault, even though 
this does not justify his acts, it may be considered 
in determining whether she should receive any ali¬ 
mony or the amount thereof.30.5 Qn the other hand, 
where the wife is free from blame, the allowance 
may be greater than if her conduct was conducive to 
her husband^s fault.30.io 

The fact that the wife had dissipated the husband’s 
money by gambling does not justify the denial of 

alimony. 3 0.15 

Conduct before marriage. The wife’s acts prior 
to the marriage have no bearing on the amount of 
alimony to be awarded.3i 

Conduct after divorce. The conduct of the wife 


DIVORCE §§ 233(5)-233(6) 

after the divorce has been held not to exempt the 
husband from his obligation to support her.3i‘5 

§ 233(6).-Condition and Means 

a. In general 

b. Property, income, and earnings 

c. Earning capacity 

a. In G-eneral 

Generally the wife's condition and means, Including 
her age and health, needs, obligations, and dependents, 
and her station in life, are to be considered in determining 
the question of alimony. 

Quoted In: Ohio.—Johnson v. Johnson, 143 N.E.2d 625 
626, 104 Ohio App. 211. 

In passing on the question of alimony and the 
amount, if any, to be awarded, the wife’s condition 
and means are important circumstances to be con- 
sidered.32 Thus, while it has been held that the 
actual wants of the wife are not the sole proper 


Ark.—Johnson v. Johnson, 263 S.W. 
379, 166 Ark. 195. 

D.C.—Dausuel v. Dausuel, 195 F.2d 
774, 90 U.S.App.D.C. 275. 

Iowa.—Closz v. Closz, 169 N.W. 183, 
184 Iowa 739. 

Minn.—Johnson v. Johnson, 84 N.W. 
2d 249, 250 Minn. 282—Baskerville 
V. Baskerville, 75 N.W.2d 762, 246 
Minn. 496. 

Mias.—Hibner v. Hibner, 64 So.2d 766, 
217 Miss. 611. 

Mo.—Co«:ffburn v. Coggburn, App., 
256 S.W.2d 836—Stokes v. Stokes, 
App., 222 S.W.2d 108. 

Neb.—Baker v. Baker, 89 N,W.2d 35, 
166 Nob. 306. 

Okl.—Dobry v, Dobry, 220 P.2d 698, 
203 Okl. 327—Collins v. Collins, 77 
P.2d 74, 182 Okl. 246—Whitehorn 
V. Whitohorn, 36 P.2d 943, 169 Okl. 
332—Corpus Juris Secundum cited 
in Siebort v. Siebert, 199 P.2d 659, 
663, 184 Or. 496. 

Or.—Corpus Juris Secundum cited in 

McDonald v. McDonald, 253 P.2d 
249, 252, 197 Or. 275. 

Wash.—Memmcr v. Memmer, 178 P. 

2d 720, 27 Wash.2d 414. 

Rij?ht to alimony as affected by dis¬ 
position of prayer for divorce see 
supra §§ 229(2)-229(5). 
Abandonment 

Conn.—Biolan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.L.R.2d 1019. 

Separation held not ‘Voluntary aban¬ 
donment” 

A wife's separation from husband 
Eind maintenance of home for herself 
and child near her place of work was 
not “voluntary abandonment" which 
would deprive her obtaining divorce 
af alimony, where she had to work 
regularly to support herself and 
child. 

Okl.—Jup© v. Jupe, 176 P.2d 976, 198 
Okl. 100. 


Wife's innocence established 
Where court granted wife a di¬ 
vorce and found against husband on 
his cross complaint, such decree es¬ 
tablished wife’s innocence of any 
such wrongdoing as might mitigate 
her claim for alimony. 

Ind,—Sims v. Sims, App., 146 N.E.2d 

111 , 

29. Ky.—Childers v. Childers, 243 S. 
W.2d 929—Smith v. Smith, 86 S.W. 
678, 27 Ky.D. 776. 

Minn.—Baskerville v. Baskerville, 75 
N.W.2d 762, 246 Minn. 496. 

Mo.—Willis V. Willis, App., 274 S. 
W.2d 621. 

N.J.—O’Loiighlin v. O’Loughlin, 96 A. 
2d 410, 12 N.J. 222, certiorari de¬ 
nied 74 S.Ct. 42, 346 XJ.S. 824, 98 L. 
Ed, 350. 

30, Ala.—Higgins v. Higgins, 130 
So. 677, 222 Ala, 44—^Robertson v. 
Robertson, 104 So. 27, 213 Ala. 114. 

Ark.—Johnson v. Johnson, 263 S.W. 
379, 165 Ark. 195. 

Ky.—Barnett v. Barnett, 168 S.W.2d 
17, 292 Ky, 840—Nichols v. Nich¬ 
ols, 225 S.W. 147, 189 Ky. 500. 
Okl.—Chilton v. Chilton, 252 P.2d 121, 
207 Okl. 647—^Elmore v. Elmore, 
244 P. 788, 117 Okl. 63. 

Or.—Wilhelm v. Wilhelm, 270 P. 516, 
126 Or. 388. 

19 C.J. p 259 note 85. 

30.5 Ala.—^McGregor v, McGregor, 
58 So.2d 457, 257 Ala. 232, 

Minn.—Swanson v. Swanson, 46 N. 

W.2d 878, 233 Minn. 354. 

N.Y.—Goods ell v. Goodsell, 81 N.T.S. 
806, 82 App.Div. 65. 

Pisani v. Pisani, 83 N.T.S.2d 507, 
193 Misc. 199. 

Provocation 

Ky.—^Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 55. 


Continuous cruel conduct 

Where wife by continuous course 
of cruel conduct toward husband had 
forfeited right to alimony before she 
left husband and instituted action for 
divorce on ground of extreme cruelty 
and desertion, adultery committed by 
husband after commencement of di¬ 
vorce action did not compel reinstate¬ 
ment of wife’s right to alimony. 

Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142. 

30.10 Or.—^McDonald v. McDonald, 
253 P.2d 249, 197 Or. 275—Polanski 
v. Polanski, 238 P.2d 739, 193 Or. 
429—Siebert v. Siebert, 199 P.2d 
659, 184 Or. 496. 

30.15 Fla.—Brunner v. Brunner, 32 
So.2d 736, 159 Fla. 762, rehearing 
denied 36 So.2d 827, 160 Fla. 860. 
31- N.T.—Gould V. Gould, 109 N.Y. 
S. 910, 125 App.Div. 375. 

31.5 Harassmeat of husbaad 
Fact that after wife obtained di¬ 
vorce she harassed husband for pur¬ 
pose of destroying his domestic and 
professional life, did not exempt hus¬ 
band from obligation to support wife, 
N.Y.—Stuart v. Stuart, 89 N.Y.S.2d 
639. 

32. Ala.—^Plunkett v. Plunkett, 137 
So. 24, 223 Ala. 400. 

Cal.—Newbauer v. Newbauer, 212 P. 
2d 240, 95 C.A.2d 36—Arnold v. 
Arnold, 174 P.2d 674, 76 C.A.2d 
877. 

Ill.—Goodman v. Goodman, 26 N.E. 

2d 631, 304 Ill.App. 587. 

Ind.—^Van Natta v. Van Natta, 121 
N.E. 825, 188 Ind. 75. 

Iowa.—Brannen v. Brannen, 21 N.W. 

2d 459, 237 Iowa 188. 

Ky.—Youngblood v. Youngblood, 262 
S.W.2d 21—Quinn v. Quinn, 130 S. 
W.2d 834, 279 Ky. 286—Collins v. 
Collins, 130 S.W.2d 37, 279 Ky. 139« 
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test,33 ordinarily, in the light of the other relevant 
circumstances, particularly the husband's ability to 
pay, the necessities of the wife should be considered 
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in determining her right to permanent alimony, 
and in ascertaining what is a suitable provision to be 
made for her.35 


—Burton v. Burton, 211 S.W. 869, 
184 Ky. 268. 

Md.—Waters v. Waters, 62 A.2d 250, 
191 Md. 436—Clarke v. Clarke, 131 
A. 821, 149 Md. 590. 

Mich.—Trombley v. Trombley, 20 N. 

W.2d 818, 313 Mich. 80. 

Mo.-—Carr v. Carr, 232 S.W.2d 488— 
Brinker v. Brinker, 227 S.W.2d 724, 
360 Mo. 212. 

Lamberson v. Lamberson, App., 
230 S.W.2d 497—Phillips v. Phil¬ 
lips, App., 219 S.W.2d 249—Patter¬ 
son v. Patterson, App., 215 S.W.2d 
761—Seigrfreid v. Seigrfreid, App., 
187 S.W.2d 768—^Driskill v. Driskill, 
App., 181 S.W.2d 1001—Wells v. 
Wells, App., 117 S.W.2d 700— 
Schwer v. Schwer, App., 50 S.W.2d 
684—Latta v. Latta, App., 39 S.W. 
2d 563—^Kinney v. Kinney, App., 231 
S.W. 267. 

Ohio.—Johnson v, Johnson, 143 N.E. 

2d 625, 104 Ohio App. 211. 

Okl.—Eisenreich v. Eisenreich, 323 
P.2d 723—^Murphy v. Murphy, 276 
P.2d 920—Creech v. Creech, 292 P. 
2d 376—Billings v. Billings, 256 P. 
2d 165, 208 Okl. 409—Tschauner v. 
Tschauner, 246 P.2d 448, 206 Okl. 
586—Smyth v. Smyth, 179 P.2d 920, 
198 Okl. 478—De Hoin v. De Hoin, 
179 P.2d 685, 198 Okl. 430—Wilson 
V. Wilson, 177 P.2d 1020, 198 Okl. 
318—Jupe V. Jupe, 176 P,2d 976, 198 
Okl. 160—Hill V. Hill, 174 P.2d 232, 
197 Okl. 697—McCarty v. McCarty, 
141 P.2d 103, 193 Okl. 18—Van Horn 
V. Van Horn, 119 P.2d 826, 189 Okl. 
624—Deal v. Deal, 274 P. 19, 135 
Okl. 87—Silva v. Silva, 197 P. 166, 
81 Okl. 169—Doutt V. Doutt, 175 P. 
740, 73 Okl. 213. 

19 C.J. p 257 note 63. 

33, Iowa.—Parizek v. Parizek, 229 
N.W. 689, 210 Iowa 1099—Schneck- 
loth V. Schneckloth, 228 N.W. 290, 
209 Iowa 496—Pitch v. Pitch, 224 
N.W. 603, 207 Iowa 1193—Schorr 
V. Schorr, 220 N.W. 31, 206 Iowa 
334. 

Neb.—York v. York, 292 N.W. 386, 
138 Neb. 224. 

N.J.—Schaeffer v. Schaeffer, 181 A. 
62, 119 N.J.Bq. 27—^Dietrick v. 
Dietrick, 103 A. 242, 88 N.J.Eq. 
660. 

Williams v. Williams, 174 A. 423, 
12 N.J.Misc. 641. 

Pa.—Brong v. Brong, 195 A. 439, 129 
Pa.Super. 224. 

19 C.J. p 257 note 61. 

“The allowance must be regulated 
by resources rather than by necessi¬ 
ties.” 

Iowa.—Closz V. Closz, 169 N.W. 183, 
186, 184 Iowa 739. 

34. Ala.—Morgan v. Morgan, 84 So. 
754. 203 Ala. 616. 


Cal.—Gilmore v. Gilmore, 287 P.2d 
769, 45 C.2d 142—Hall v. Hall, 267 
P.2d 249, 42 a2d 435. 

Pla.—Jacobs v. Jacobs, 60 So.2d 169 
—Welsh V, Welsh, 35 So.2d 6, 160 
Fla. 380—Brunner v. Brunner, 32 
So.2d 736, 159 Pla. 762, rehearing 
denied 36 So.2d 827, 160 Pla. 860. 

Platt V. Platt, App., 103 So.2d 
253. 

Ga.—Pried v. Pried, 84 S.E.2d 676, 
211 Ga. 149—Hyndman v. Hynd- 
man, 69 S.E.2d 859, 208 Ga. 797— 
Robertson v. Robertson, 63 S.E.2d 
876, 207 Ga. 686—Gardner v. Gard¬ 
ner, 58 S.E.2d 416, 206 Ga. 660. 

Ill.—^Winkenwerder v. Winkenwerder, 
109 N.E.2d 926, 349 Ill.App. 161— 
Walters v. Walters, 94 N.E.2d 726, 
341 Ill.App. 661, affirmed 99 N.E. 
2d 342, 409 III. 298. 

Iowa.—^Flanders v. Planders, 40 N.W. 
2d 468, 241 Iowa 159—^Kitchen v. 
Kitchen, 27 N.W.2d 901, 238 Iowa 
682—^Brannen v. Brannen, 21 N.W. 
2d 469, 237 Iowa 188. 

Kan,—^Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—^Breidenthal v. Breid- 
enthal, 318 P.2d 981, 182 ICan. 23— 
Grimes v. Grimes, 296 P.2d 646, 179 
Kan. 340—Pincham v. Pincham, 255 
P.2d 1018, 174 Kan. 199—Carlat v. 
Carlat, 216 P,2d 200, 168 Kan. 600. 
Ky.—Oliver v. Oliver, 268 S.W.2d 
703—^Pegram v, Pegram, 219 S.W. 
2d 772, 310 Ky. 86—Purgerson v. 
Purgerson, 211 S.W.2d 161, 307 
Ky. 394—Polivick v. Polivick, 83 
S.W.2d 8, 269 Ky. 663—Luttrell v. 
Liuttrell, 292 S.W. 343, 218 Ky. 777 
—Burton v. Burton, 211 S.W. 869, 
184 Ky, 268. 

Md.—Zimmerman v. Zimmerman, 86 
A.2d 802, 199 Md. 176—Knabo v. 
Knabe, 6 A,2d 366, 17$ Md. 606, 124 
A.L.R, 1317. 

Mass,—Richman v. Rlchman, 140 N.E. 
2d 139, 335 Mass. 395—O'Brien v. 
O’Brien, 91 N,E.2d 775, 325 Mass. 
673—Whitney v. Whitney, 88 N.E. 
2d 647, 325 Mass. 28. 

Mich.—^Lukshaitls v. Luk.qhaitls, 22 
N.W.2d 825, 314 Mich. 426. 

Minn.—Loth v. Loth, 36 N.W.2d 542, 
227 Minn. 387, 6 A.L.R.2d 176— 
Baker v. Baker, 28 N.W.2d 164, 224 
Minn. 117. 

Miss.—Brabham v. Brabham, 84 So.2d 
147, 226 Miss. 165. 

Mo.—Coggburn v. Coggburn, App., 
266 S.W.2d 836—Shapiro v. Shapiro, 
App., 238 S.W.2d 886—Stokes v. 
Stokes, App., 222 S.W.2d 108— 
Bittel V. BIttel, App., 147 S.W.2d 
139. 

Mont.—Lewis v. Lewis, 94 P.2d 211 
109 Mont. 42. 

Neb.—^Vocelka v. Vocelka, 19 N.W.2d 
363, 146 Neb. 268—Lillie v. Liu’io, 
17 N.W.2d 799, 146 Neb. 683— 
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Martin v. Martin, 17 N.W.2d 625 
145 Neb. 655. ’ 

N.J.—McLeod v. McLeod, 23 A.2d 545 
131 N.J.Eq. 44. ’ 


All* X « 


-jTAiixiips V. jrnniips, 150 N*T S 
2d 646, 1 A.D.2d 393, affirmed* 1*38 
N.B.2d 738, 2 N.Y.2d 742, 157 NY 
S.2d 378. * 


Engler v. Engler, 159 N.Y.S 2d 
I 635—Sirianni v. Sirianni, 127 NT 
S.2d 387. 

Ohio.—Johnson v. Johnson, 143 N.E 
2d 625, 104 Ohio App. 211—Shive¬ 
ly V. Shively, 95 N.E.2d 276. 88 
Ohio App. 7. 

Oki.—^Van Horn v. Van Horn, 119 p 
2d 826, 189 Okl. 624. 

Or.—Miles v. Miles, 202 P.2d 435 185 
Or. 230. ’ 

Pa.—Canned v. Carlucci, Com.Pl. 29 
North.Co. 378. 

Va.—Bundy v. Bundy, 91 S.E.2d 412, 
197 Va. 795—Hawkins v. Hawkins! 
47 S.B.2d 436, 187 Va. 595—Cecil 
V. Cecil, 19 S.E.2d 64, 179 Va. 
274—Hulcher v. Hulcher, 12 SE 
2d 767, 177 Va. 12. 

19 C.J. p 257 note 63 
“Net need” 

A practical approach In awarding 
alimony would be to proceed on basis 
of “net need;” wife’s actual financial 
requisite less her current assets and 
earning potential in relation to her 
husband's capacity to pay. 

N.Y.—Doyle v. Doyle, 158 N.Y.S.2d 
909, 6 Misc.2dl 4. 


35. Ark.—Mcllroy v. Mcllroy, 83 S. 
W.2d 550, 191 Ark. 45. 

Kan.—Imhoff v. Imhoff, 212 P. 886, 
112 Kan. 727. 

Ky.—Miles v. Miles, 262 S.W. 576, 
203 Ky, 431—Simp.son v. Simpson, 
266 S.W, 412, 201 Ky. 282. 

Md.—Cohen v. Cohen, 197 A. 564, 174 
Md. 61, 

N.J.—Hires v. Hires, 110 A. 613, 91 
N.J.Eq. 366, affirmed 112 A. 498, 92 
N.J.Eq. 461. 

N.D.—^Williams v. Williams, 293 N. 
W. 802, 70 N.D. 278. 

Okl.—1‘rivett v. Privett, 220 P. 348, 
03 Okl. 171. 

Utah.—Hendricks v. Hendricks, 63 
P.2d 277, 91 Utah 653, modified on 
other grounds and rehearing de¬ 
nied 66 I>.2d 642, 01 Utah 664— 
Hampton v. Hampton, 47 P.2d 419, 
80 Utah 570—Openshaw v. Open- 
shaw, 12 P.2d 364, 80 Utah 9. 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

Wash.—Rackett v. Rackett, 105 P.2d 
22, 6 Wash.2d 262—Bungay v. Bun¬ 
gay, 36 P.2d 1058, 179 Wash. 219. 

19 C.J. p 257 note 64. 

Past needs 

If a wife continues to maintain 

herself for months or years without 

alimony, her past needs will not be 
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In fact, it has been held that a husband should not 
be required to pay alimony to the wife unless the evi¬ 
dence shows that the alimony is necessary for her 
support and maintenance;35.5 ^^d under a statute 
so providing, a divorced wife may be awarded ali¬ 
mony only if she has not sufficient means for her 
maintenance,35.io the word * ^maintenance” including 
primarily food, shelter, and clothing.35.i5 However, 
a wife should not necessarily be denied alimony 
merely because she may be able to obtain employ¬ 
ment and support herself.35.20 

Age and health. The age and mental and physi- 
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cal condition of the wife, including her life ex¬ 
pectancy, should be considered.35 If from age and 
infirmity she is incapable of contributing to her own 
support, she should be provided for more liberally 
than if she were young and vigorous ;3'^ and, 
conversely, if she is young and vigorous it is a 
circumstance tending to diminish the need for or 
the amount of alimony.38 

Obligations. The obligations of the wife may be 
considered in determining her financial circum- 
stances.38-5 However, it has been held that obliga¬ 
tions of the wife for which the husband is in no 


considered in awarding her alimony, 
since alimony is ordered to the end 
that the wife may presently be 
maintained. 

N.Y.—Herman v. Herman, 5 A.2d 
768, 17 N.J.Misc. 127. 

35.5 Ariz.—Franklin v. Franklin, 253 
P.2d 337, 75 Ariz. 151. 

Necessity not established 
Where wife’s net worth at time she 
instituted action against husband for 
separate maintenance was approxi¬ 
mately $24,000, comprising $1,000 in 
cash, government bonds of maturity 
value of $15,000, and home of parties 
valued at $10,000 or $12,000, denial 
of temporary and permanent alimony 
for wife on ground that she had 
failed to establish a necessity there¬ 
for was not improper. 

Fla.—Raley v. Raley, 60 So.2d 870. 

35.10 La.—Rabun v, Rabun, 95 So. 
2d 635, 232 La. 1004—Howell v. 
Howell, 86 So.2d 885, 229 La. 310— 
Reich V. Grieif, 38 So.2d 381, 214 
La. 673—^Russo v. Russo, 22 So,2d 
671, 208 La. 17. 

Destitution not required 

Under statute providing that court 
may in its discretion allow alimony 
to wife if she does not have sufficient 
means for her maintenance after di¬ 
vorce, wife need not be practically 
destitute before she can act, but 
court must look to all of her means 
in determining whether they are suf- 
fleient. 

La.—Smith v. Smith, 47 So.2d 32, 
217 La. 646. 

Wife held to have '^sufficient means” 

(1) Divorced wife, earning net sal¬ 
ary of approximately one hundred 
twenty-five dollars per month and 
having net assets, exclusive of house¬ 
hold furnishings and automobile, 
worth approximately eleven thousand 
dollars, had sufficient means for her 
“maintenance,” and hence, under 
statute, was not entitled to any ali¬ 
mony for herself. 

La.—Rabun v. Rabun, 95 So.2d 635, 
232 La. 1004. 

(2) Divorced wife who was at work 
earning sixty-five dollars per month 
and therefore not in necessitous cir¬ 
cumstances was not entitled to ali- 
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niony, although she was not at fault 
in abandoning husband. 

La.—Scacciaferro v. Hymel, 20 So.2d 
284, 206 La. 973. 

(3) Where divorced wife was in 
possession of property and assets 
representing her share of division of 
community of acquets and gains val¬ 
ued at twenty thousand dollars which 
produced income of about thirty-five 
dollars a month, wife was not enti¬ 
tled to alimony hut was obligated to 
use her capital for her maintenance 
subject to right to make further ap¬ 
plication for alimony when she did 
not have sufficient amount left. 

La.—Smith v. Smith, 47 So.2d 32, 
217 La. 646. 

35.15 La.—Rabun v. Rabun, 95 So. 
2d 635, 232 La. 1004. 

35.20 Ky.—Collins v. Collins, 130 
S.W.2d 37, 279 Ky. 139—^Perkins v. 
Perkins, 176 S.W.2d 406, 296 Ky. 
193. 

36. Ark.—Brooks v. Brooks, 143 S. 
W.2d 1098. 

Cal,—Newbauer v. Newbauer, 212 P. 
2d 240, 95 C.A.2d 36—Arnold v. 
Arnold, 174 P.2d 674, 76 C.A.2d 877. 
Conn.—Felton v. Felton, 196 A. 791, 
123 Conn. 564—^Heard v. Heard, 
166 A. 67, 116 Conn. 632—Cary v. 
Cary, 152 A. 302, 112 Conn. 256— 
Hegel V. Hegel, 120 A. 722, 99 
Conn. 18. 

Ga.—Fried v. Fried, 84 S.E.2d 576, 211 
Ga. 149. 

Ky.—Johnson v. Johnson, 263 S.W.2d 
106—Oldham v. Oldham, 259 S.W. 
2d 42—Youngblood v. Youngblood, 
252 S.W.2d 21—^Lockard v. Lockard, 
205 S.W.2d 317, 305 Ky. 656—Dal¬ 
ton v. Dalton, 200 S.W.2d 469, 304 
Ky. 223—Perkins v. Perkins, 176 
S.W.2d 406, 296 Ky. 193—Henry v. 
Henry, 169 S.W.2d 296, 293 Ky. 483 
—^Williamson v. Williamson, 49 S. 
W.2d 337, 243 Ky. 544—Miller v. 
Miller, 17 S.W.2d 412, 229 Ky. 436 
—Miles V. Miles, 262 S.W. 576. 
203 Ky. 431—Yeager v. Yeager, 247 
S.W. 6, 197 Ky. 353—Burton v. Bur¬ 
ton, 211 S.W. 869, 184 Ky. 268. 
Mo.—Coggburn v. Coggburn, App., 
256 S.W,2d 836—Corpus Juris Sec- 
cuudum quoted iu Shapiro v. Sha- 

1057 


piro, App., 238 S.W.2d 886, 891— 
Stokes V. Stokes, App., 222 S.W.2d 
108. 

N.D.— Corpus Juris cited iu Williams 
V. Williams, 293 N.W. 802, 804, 70 
N.D. 278. 

Ohio.—^Johnson v. Johnson, 143 N.E 
2d 625, 104 Ohio App. 211—Sharkey 

V. Sharkey, App., 137 N.E.2d 575— 
Michael v. Michael, App., 136 N. 
E.2d 691. 

Okl.— Corpus Juris cited iu White- 
horn V. Whitehorn, 36 P.2d 943, 944, 
169 Okl. 332. 

Or.—^McDonald v. McDonald, 253 P. 
2d 249, 197 Or. 275—Siebert v. Sie- 
bert, 199 P.2d 659, 184 Or. 496. 
Pa.—Campbell v. Campbell, Com.Pl., 
32 Del.Co, 96. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573—Foreman 
v. Foreman, 176 P.2d 144, 111 Utah 
72. 

Va.—Babcock v. Babcock, 1 S.E.2d 
328, 172 Va. 219—Mowles v. Mow- 
les, 119 S.E. 54, 137 Va. 274. 

19 C.J. p 259 note 80. 

37. Fla.—^Newman v. Newman, 94 
So.2d 841. 

Ill.—Klekamp v. Klekamp, 113 N.E. 

852, 275 Ill. 98, Ann.Cas.l918A 613. 
Md.—^Hughes v. Hughes, 132 A.2d 119, 
213 Md. 452. 

Mo.— Corpus Juris Secuudum quoted 
iu Shapiro v. Shapiro, App., 238 S. 

W. 2d 886, 891. 

19 C.J. p 259 note 81. 

38. Fla.—^McCArter v. McCarter, 
179 So. 760, 131 Fla. 561. 

Mo.— Corpus Juris Secuudum quoted 
iu Shapiro v. Shapiro, App., 238 
S.W.2d 886, 891. 

19 C.J. p 259 note 80 [a]. 

Support iu future 

Where wife is comparatively 
young, and has a profession, or oc¬ 
cupation which will enable her to 
earn and support herself, problem 
presented to judge in divorce case in 
fixing support money is to determine 
how far in future provision should be 
made for her support. 

Ohio.—^Michael v. Michael, App., 136 
N.E.2d 691. 

38.5 Cal.—Jones v. Jones, 286 P.2d 
908, 135 C.A.2d 62. 
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way responsible and not bound to pay will not be 
considered in determining the amount of alimony to 
be awarded.39 Furthermore, the husband’s liability 
for debts which the wife has contracted for neces¬ 
saries, cannot be converted into alimony.^ 9 
wife is not entitled to recover the amount expended 
by her father in supporting her during the time she 
lived with her parents after marriage, since, if the 
cause of action existed in any one for such support, 
it was in the father of the wife.^®*® 

Medical expenses. Whether, and to what extent, 
alimony should include an allowance for certain 
medical expenses which the wife has incurred or 
will incur depends on the circumstances of the 
particular case.^9-l9 

Dependents, The fact that the wife is awarded 
the custody of the children may be taken into con¬ 
sideration in determining the amount to be al- 
lowed.^i However, the power of the court to award 
support to the wife out of the husband’s estate is not 
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conditioned on the existence of dependent minor 
children.4i*5 a probability of an aker-born child 
does not justify a court in granting permanent ali¬ 
mony to a wife out of the husband’s separate prop- 
erty.42 An amount which has been improperly 
awarded as alimony may be upheld as a proper pro¬ 
vision for the maintenance of a child whose custody 
was awarded to the wife.'^^ 

Children of former marriage. While it has been 
held that, where the statute makes no provision for 
their support by the husband, the wife’s children by 
a former marriage need not be considered, ^2.5 
has also been held that it may be considered that, 
by the marriage to the mother, the husband assumed 
the legal obligation of a father to support the minor 
children of a former marriage.*'^ 2.10 

Station in life. The wife’s station in life or 
standard of living is an element that caii be con¬ 
sidered on the question of alimony.^4 


Mo.—Cogffburn v. Coffgburn, App., 
256 S.W.2d 836—Stokes v. Stokes. 
App., 222 S.W.2d 108. 

Ohio.—Johnson v. Johnson, 143 N.E. 

2d 625, 104 Ohio App. 211. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 

Bo&tal of house 

In fixing an award of alimony, 
amount of allowance may be influ¬ 
enced by amount of rent required for 
rent of house in which wife lives. 
Md.—Gunter v. Gunter, 49 A.2d 454, 
187 Md. 228. 

39. Vt.—Mathewson v, Mathewson, 
69 A. 646, 81 Vt. 173, 18 L.R.A.,N. 
S., 300. 

40. Md.—Roberts v. Roberts, 154 A. 
95, 160 Md. 513. 

40.5 N.M.—Harper v. Harper, 217 P. 
2d 857, 54 N.M. 194. 

40.10 Pa.—Hcidderick v. Hedderlck, 
57 Pa.Dist. <& Co. 485, 29 Erie Co. 
156, 60 York Leg.Rec. 95. 
Application for expenses denied 
Wife who obtained decree nisi on 
ground of husband’s extreme cruelty 
was not entitled to have anticipated 
expenses of an eye operation im¬ 
posed on husband in addition to ali¬ 
mony awarded her especially in view 
of fact that she was employed and 
lived with her mother. 

N.J,—Liss V. Liss, 88 A.2d 626, 19 
N.J.Super. 368. 

41. Ala.—Rochelle v. Rochelle, 179 
So. 825, 235 Ala. 626. 

La.—Davieson v. Davieson, 187 So. 
49, 192 La. 44—Peters v. Norris, 
186 So. 461, 191 La. 436. 

Md.—Corpus Juris cited in Knabe v. 
Knabe, 6 A.2d 366, 371, 176 Md. 
606, 124 A.L.R. 1317. 

Mich.—Johnson v. Johnson, 78 N.W. 


2d 216, 346 Mich. 418—Scott v. 
Scott, 49 Nr,W.2d 176, 331 Mich. 
273. 

Minn.—Flankers v. Flankers, 217 N. 

W. 488, 173 Minn. 464. 

Mo.—Coggburn v. Coggburn, App., 
256 S.W.2d 836—Stokes v. Stokes, 
App,, 222 S.W.2d 108. 

Neb.—Snyder v. Snyder, 40 N.W. 2d 
227, 152 Neb. 20. 

N.J,—Hires v. Hires, 110 A. 513, 91 
N.J.Bq. 366, aflirmed 112 A. 498, 
92 N.J.Eq. 451. 

Ohio.—Johnson v. Johnson, 143 N.E. 

2d 625, 104 Ohio App. 211. 

S.D.—Meile V. Meile, 15 N.VV.2d 463, 
70 S,D. 116. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 

Va.—Bundy v. Bundy, 91 S.E,2d 412, 
197 Va. 795. 

19 C.J. p 259 note 76, p 266 note 71. 
Support of children on divorce gen¬ 
erally see infra § 318. 

Place of abode 

Pact that wife and child are liv¬ 
ing with wife’s parenUs may be con¬ 
sidered in determining reasonable al¬ 
lowance. 

Ky.—Sawyer v. Sawyer, 6 S.W.2d 679, 
224 Ky. 522. 

After reaching majority a child 
should not be included as a depend¬ 
ent, with respect to question of ali¬ 
mony. 

Ala.—Cairnes v. Cairnes, 100 So. 317, 
211 Ala. 343. 

41,5 Tex.—Rylee v. Rylec, Civ.App., 
244 S.W.2d 717, 

Porfeiture of tutorship 
Whether divorced wife, who wa.s 
awarded permanent custody of di¬ 
vorced spouses’ minor children, for¬ 
feited her tutorship of them by mov¬ 
ing to another state by permission 
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of stale court, is immaterial on 
riuestion of right of wife to alimony 
and support by husband. 

La.—Wilmot v. Wilmot, 65 So.2d 321, 
223 I.a. 221, followed in 65 So.2d 
330, 223 La. 250. 

42. Tex.—Boyd v. Boyd, 64 S.W. 
380, 22 Tex.Civ.App. 200. 

43. Ky.—Gilbert v. Gilbert, 149 S. 
W. 964, 149 Ky. 638. 

Mo.—Colo V. Cole, 91 S.W. 457, 116 
Mo.App. 466. 

43.5 Idaho.—Smiley v. Smiley, 269 
589, 46 Idaho 588. 

Ohio.—Rovder v. Rovder, App., 78 
N.E.2d 422. 

43.10 Wif©»s adopted children 

In determining alimony to be paid 
it could be considered that husband 
by marriage a.ssunied legal obliga¬ 
tion of a father to support minor 
children which wife had adopted 
diiring a prior marriage. 

Iowa.—Dillavou v. Dillavou, 17 N.W. 
2cl 393, 235 Iowa 634. 

44. Ala.—Davis v. Davis, 51 So.2d 
876, 255 Ala. 488. 

Ark.—Hirnstill v. Birn.still, 234 S.W. 
2cl 757, 218 Ark. 130—ISb'Courtney 
V. MeDourtney, 168 S,W.2d 200, 205 
Ark. in. 

Conn.—bVlton v. 3^\‘Iton, 190 A. 791, 
123 Gonn. 564—Heard v. Heard, 166 
A. 67, 116 Conn, 632—Cary v. Cary, 
162 A. 302, 112 Conn. 256—Hegel v. 
120 A. 722, 9!) Conn. 18. 

Ga.—Fried v. Frl<‘d, 84 S.E.2d 676. 
211 Ga. 149. 

III.—Will tors V. Walter.s, 94 N.B.2d 
726, 341 Ill.App. 561, aflirmed 99 
N.K.2d 342, 409 Ill. 298. 

Ky.—Johnson v. John.son, 263 S.W.2d 
106—Oldham v. Oldham, 259 S.W. 
2d 42—Oliver v. Oliver, 258 S.W. 
2d 703—Lockard v. Lockard, 206 S. 
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Expenses connected with divorce action Tr, 

ticuUr c.r«„„3, ,, Ih. dioi "fX 

torn which cMi„„ ic 

pence of traveling to it to defend the cause and 

assert rights.44.io ^ 

b. Property, Income, and Earnings 

propIrty^rcome'Tnd'"''® consideration the wlfe^s 

P Perty, mcome, and earnings, including property or 
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W.2d 317, 305 Ky. 656—^Barnett v. 
Barnett, 168 S.W.2d 17, 292 Ky. 
S40 Dayton v. Dayton, 161 S.W.2d 
618, 290 Ky. 418—-Lewis v. Lewis, 
159 S.W.2d 095, 289 Ky. 615—-Duff 
y. Duff, 104 S.W.2d 1095. 268 Ky. 

Jones v. Jones, 88 S.W.2d 
673, 261 Ky. 647—Miller v. Miller, 
17 S.W.2d 412, 229 Ky. 436— 

Lewis V. Lewis, 263 S.W. 366, 204 
K.y. 5—Miles v. Miles, 262 SW 
576, 203 Ky. 431—Yeager v. Yea¬ 
ger. 247 S.\V. 5, 197 Ky. 353. 

Md.—Timanus v. Timanus, 16 A 2d 
018, 178 Md. 640. 

K. J.—McLeod v. McLeod, 23 A 2d 
545. 131 N.J.Eq. 44. 

N.Y.—Sirianni v. Sirlanni, 127 NYS 
2d 387. 

Ohio.—Johnson v. Johnson, 143 N.E 
2d 625, 101 Ohio App. 211. 

Or.—McDonald v. McDonald, 253 P 
2d 249, 107 Or. 275—Siebert v. Sie- 
bert. 100 P.2d 659, 184 Or, 496— 
Strickland v. Strickland, 192 P.2d 
986, 183 Or. 207. 

Utah.—Macl^onald v. MacDonald, 236 

B.2d 106(1, 120 Utah 573-Hendricks 
V. Hendrick.s, 63 P.2d 277, 91 Utah 
553, mod ill od on other grounds and 
rehearing denied 65 P.2d 642, 91 
XTtah 564—Ffampton v. Hampton, 47 
P.2d 419, SO Utah 570—Open,shaw v. 
Openshaw, 12 P.2d 364, 80 Utah 9. 

Wi.M.—Uunde v. Bunde, 70 N.W.2d 624 
270 Wis. 226. 


band "altlTor^ P^vlously received by her from the hue- 

be cins dererexcenr- »""’ony may not 

entitle^+o f u " ®° «« *^>6 husband may be 

d?« ins W *°me J^ris! 

Clint her Tunno J^ ® »“«- 

cient tor her support warrants a denial of alimony. 

The material resources and income of the wife, 
«f any, are a matter to be taken into consideration 
allowance and amount of ali¬ 
mony. ■ Thus, the fact that the wife has a sep¬ 
arate income or a separate estate producing an in- 
come,« or receives earnings from her own labor or 
from a business in which she is engaged,^ should 


44.5 Oa.—I'owoll v. Powell, 27 S.E. 

2a 393, 196 Ga. 694. 

Amount of attorney’s fees 
Ti‘.stimmiy with respect to fee ar- 
ivingcmcnts betwetm wife and her at- 
toriu*y.s in a divorce action is rel¬ 
evant, since court may deem it nec¬ 
essary to consider what amount wife 
has agreed to pay for legal services 
so that its provisions for alimony and 
property awards are not in substan¬ 
tial imrt rendered nugatory. 

Minn.—Baskerville v. Baskerville, 76 
N.W.2d 762, 246 Minn. 496. 

44.10 Expenses unassessahle as costs 
Where Iiu.sband, who had previous¬ 
ly resided in Ontario, Canada, com- 
nu‘nced action for divorce on ground 
of flve years separation without co¬ 
habitation in Idaho, thus imposing 
on wife, who resided in Detroit, Mich- 


i^gan, expense of coming to Idaho 
to defend and assert her rights, such 
expenses, part of which were not as¬ 
sessable as costs, should be taken in¬ 
to consideration in making allow¬ 
ance to wife for her support. 

Idaho.—^Jolliffe v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. 

44.50 Ga.—^Prled v. Pried, 84 S.E. 

2d 576, 211 Ga. 149. 

Mo.—Coggburn v. Coggburn, App., 
256 S.W.2d 836—Stokes v. Stokes 
App., 222 S.\V.2d 108. 

^Waters v. Waters, 62 A.2d 250 
191 Md. 436. 

N’.J.—^Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super. 24. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 

45. Conn,—Felton v. Felton, 196 A. 
791, 123 Conn. 564—Heard v. 

Heard, 166 A. 67, 116 Conn. 632— 
Cary v. Cary, 152 A. 302. 112 
Conn. 256—Hegel v. Hegel, 120 A. 
722, 99 Conn. 18. 

Ill.—Byerly v. Byerly, 2 N.E.2d 898, 
363 Ill. 517—Gilbert v. Gilbert, 137 
H.E. 99, 305 Ill. 216. 

Cahill V. Cahill, 45 ]Sr.E.2d 69 
316 Ill.App. 324. 

Ind.—Ferguson v. Ferguson, 125 N. 
E.2d 816, 125 Ind.App. 596—^Rada- 
baugh V. Radabaugh, 35 3M’.E.2d 
114, 109 Ind,App. 350—McHie v. 
McHie, 16 K.E.2d 987, 106 Ind.App. 
152—Temme v. Temme, 9 N.E.2d 
111, 103 Ind.App. 569—Miller v. 
Miller, 168 N.E. 881, 90 Ind.App. 
359—Glick v. Glick, 159 N.E. 33, 86 
Ind,App. 593. 

Ky.—Aubrey v. Aubrey, 198 S.W. 2d 
209, 303 Ky. 534—Oliver v. Oliver, 
258 S.W.2d 703—Taylor v. Taylor, 
230 S.W.2d 67, 313 Ky. 11—Aubrey 
V. Aubrey, 198 S.W.2d 209, 303 Ky. 
534—Beutel v. Beutel, 91 S.W.2d 
628, 262 Ky. 805—Glenn v. Glenn, 

74 S.W,2d 472, 255 Ky. 422—Lyon 
V. Lyon, 47 S.W.2d 1072, 243 Ky. 


Md.—^Zimmerman v. Zimmerman, 85 
A. 2d 802, 199 Md. 176—^Faulkner v, 
Faulkner, 84 A.2d 884, 198 Md. 495 
—^Wygodsky v. Wygodsky, 106 A. 
698, 134 Md. 344. 

Minn.—Bladine v. Bladine, 197 N.W 
261, 158 Minn. 296. 
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Miss.—Miller v. Miller, 169 So. 112 
173 Miss. 44. 

Mo. ^Baton v. Eaton, App., 237 S.W. 
896. 

N-.J.—Williams v. Williams, 174 A. 
423, 12 K.J.Misc. 641. 

Stevens v. Stevens, 211 KT.Y.S. 
192, 125 Misc. 451, affirmed 211 K. 
T.S. 193, 214 App.Div. 785—Berk v. 
Berk, 181 N.Y.S. 928, 191 App.Div. 
9^0, appeal dismissed 129 N.E 899 
229 NY. 522. 

Bittson V. Bittson, 138 N.Y S 2d 
294, affirmed 140 N.Y.S.2d 508, 285 
App.Div. 1061—^Judd v. Judd, 69 N 
Y.S.2d 680. 

195 A. 439, 
129 Pa.Super. 224—Karmany v. 
Karmany, 71 Pa.Super. 308. 

Carlucci v. Carlucci, Com.Pl. 29 
North.Co. 378. 

R.I. Meegan v. Meegan, 21 A.2d 673 
67 R.I. 206. 

Tenn.—Williams v. Williams, 236 S. 
W. 938, 146 Tenn. 38. 

^^Walden v. Walden, 13 TenmApp. 

Wis.—^Ruppert V. Ruppert, 19 N.W.2d 
874, 247 Wis. 528. 

19 C.J. p 257 note 63. 

More Income than husband 

Pact that a wife has more income 
than her husband does not, within it¬ 
self, preclude her right of recovery 
of alimony, although fact that a 
wife has more income than husband 
may be taken into consideration in 
making an award. 

^White V. White, 310 S.W.2d 

216 . 


Withholding of allowance authorized 
Statute authorizing court to with¬ 
hold any allowance to wife out of 
husband’s separate property when 
her separate estate is sufficient to 
provide her with support authorized 
court to consider wife’s separate es¬ 
tate in making some provision for 
her out of husband’s separate estate 
or earnings. 

S.D.—Meile v. Meile, 15 N.W.2d 453 
70 S.D. 115. 

46. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass’n, D 

C.N.Y., 17 P.Supp. 676. 

D.C.—^Dausuel v. Dausuel, 195 F2d 
774, 90 U.S.APP.D.C. 275. 
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be considered, except, it has been held, where the 
husband’s income is ample to provide for her.‘*'^ 

On the other hand, such circumstances are to be 
considered only for the purpose of determining what 
would be a fair allowance to the wife out of the 
husband’s property,^^ and title to the wife’s separate 
property cannot be affected by the decree.^9 More¬ 
over, where the separate property owned by the 
wife is nonincome-producing property, she is not 
required to have recourse to such property for her 
support before seeking support from her hus¬ 
band and the court is not required to consider 
that the wife could sell her home and thereby se¬ 
cure funds to live on;^9*io nor is she required to 
expend her estate to ameliorate the husband’s con- 

dition.4^'15 

Although, under or apart from statutes to that 
effect, there is authority to the contrary,50 so that 
the wife is entitled to alimony where the property 
and income of the husband reasonably warrants it, 
even though the wife’s separate income may be suf¬ 
ficient for her maintenance and support,50.5 a 


number of jurisdictions it is the rule, sometimes by 
statute, that the possession by the wife of a separate 
estate sufficient for her support warrants a denial 
of permanent alimony,5i even where, as appears 
supra § 229(2), the wife is otherwise entitled to ali¬ 
mony as a matter of right on obtaining a divorce, 
although the rule does not contemplate that no al¬ 
lowance shall be made out of the husband’s estate 
if the wife can maintain herself by consuming her 

principal.51-5 

Again, although there is authority to the con¬ 
trary,53 it has been held that a wife is not en¬ 
titled to alimony if she has lived apart from her 
husband for a number of years during which she 
has supported herself,53 if the husband has no estate 
of his own.54 However, the fact that the wife was 
self-supporting at the time of the marriage has been 
held to be a matter to be considered.54.5 

In any event, the mere fact that the wife has an 
income or property does not debar her from obtain¬ 
ing alimony where the amount is not sufficient for 
her needs.55 So, also, the fact that the parties own 


Ky.—Hill V. Hill, 7 KyX. 92. 

Mich.—Gaw v. Gaw, 41 N.W.2d 541, 
327 Mich. 120. 

N.T.—^Pellegrrino v. Pellegrino, N.Y. 

Sup., 66 N.Y.S.2d 297. 

Okl.—^Dobry v. Dobry, 220 P.2d 698, 
203 Okl. 329. 

47. W.Va.—^Dayton v. Dayton, 156 
S.B. 105, 109 W.Va. 769. 

48. Mo.—Bowzer v. Bowzer, 155 S.W. 
2d 530, 236 Mo.App. 514—Blair v. 
Blair, 110 S.W. 662, 131 Mo.App. 
671. 

19 C.J. p 258 note 65. 

49. ind.—Fredericks v. Sault, 49 N. 
E. 909, 19 Ind.App. 604. 

19 aj. p 258 note 66. 

49.5 Cal.—Wright v. Wright, 306 P. 
2d 536, 148 C.A.2d 257—Buehler v. 
Buehler, 166 P.2d 608, 73 C.A.2d 
472. 

Directing conversion so as to pro¬ 
duce income 

In fixing amount of alimony, wife 
held not required to convert nonin- 
come-bearing property into income- 
bearing securities or property in 
view of business conditions, although 
evidence showed that about half of 
her separate estate consisted of real 
estate from which income was bare¬ 
ly suflacient to pay carrying charges. 
Miss.—^Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

49.10 Cal.—Wright v. Wright, 306 P. 
2d 586, 148 C.A.2d 267. 

49.15 Va.—^Ring v. Ring, 38 S.E.2d 
471, 185 Va. 269, 166 A.L.R. 1237. 

50. Okl.—De Roin v. De Roin, 179 
P.2d 686, 198 Okl. 430. 


Tcnn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

W.Va.—Norman v. Norman, 107 S. 

B. 407, 88 W.Va. 640. 

10 C.J. p 258 note 67. 

50.5 Mo.—Bowzer v. Bowzer, 165 S. 

W.2d 630, 236 Mo.App. 614. 

N.Y.—Pellegrino v. Pellegrino, 66 N. 
Y.S.2d 297. 

Okl.—De Roin v. De Roin, 179 P.2d 
685, 198 Okl. 430. 

51. Ala.—^Higgins v. Higgins, 130 
So. 677, 222 Ala. 44—Morgan v. 
Morgan, 84 So. 754, 203 Ala. 616. 
Ky.—Pennington v. Pennington, 171 
S.W.2d 10, 294 Ky. 84—Robb v. 
Robb, 137 S.W.2d 385, 281 Ky. 729— 
Thoben v. Thoben, 260 S.W. 376, 
202 Ky. 671. 

19 C.J. p 258 note 68. 

Purpose of statute 

Statute denying alimony if wife’s 
Income is sufficient to care for her 
needs was adopted to curb alimony 
racket. 

Md.—^Waters v. Waters, 62 A.2d 250, 
191 Md. 436. 

What constitutes ^'sufficient estate of 
her own” 

(1) Phrase “sufficient estate of her 
own” in statute providing that if 
wife obtaining a divorce does not 
have “sufficient estate of her own" 
she may be awarded alimony, means 
that wife’s estate must be of such 
character and amount that will yield 
income or profits sufficient for her 
comfortable maintenance in a style 
suitable to her social standing. 

Ky.—Baldridge v. Baldridge, 208 S. 
W.2d 741, 306 Ky. 583—Barnett v, 
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Barnett, 168 S.W.2d 17, 293 Ky. 
840. 

(2) Pact that wife who obtained di¬ 
vorce had a ono-sixth undivided in¬ 
terest in land with an estimated 
value of $18,000 to $40,000, was not 
“sufficient estate of her own" as to 
justify depriving her of alimony, 
where her interest was that of a 
remainderman, and life tenant was 
still living. 

Ky.—Baldridge v. Baldridge, supra. 

51.5 Ky.—Barnett v. Barnett, 168 S. 
W.2d 17, 292 Ky. 840. 

52. Ala.—Roach v. Reach, 29 So.2d 
676, 249 Ala. 102. 

Ga.—Nipper v. Nipper, 65 S.B. 405, 
133 Ga. 216. 

Okl.—Jupe V. Jupe, 175 r.2d 976, 
108 Okl. 100. 

19 C.J. p 258 note 09. 

53. N.J.—Abole v. Abele, 50 A. 686, 
62 N.J.Eq. 644. 

54. Ky.—Bean v. Bean, 176 S.W. 
181, 164 Ky. 810. 

19 C.J. p 258 note 71. 

Eliect of husband's estate or lack 
thereof see supra § 233(3) b. 

64.5 Cal,—Newbauer v. Newbauer, 
212 P.2d 240, 96 C.A.2d 36. 

55. Colo.—Austin v. Austin, 94 P. 
309, 42 Colo. 130. 

N.Y.—Siriannl v. Sirianni, 127 N.Y. 
S.2d 387, 

10 C.J. p 259 note 74. 

Estate sufficient for a while 
N.Y.—Stevens v. Stevens, 211 N.Y.S. 
192, 126 Misc. 461, affirmed 211 
N.Y.S. 193, 214 App.Div. 785. 



27A C.J.S. 


some property by the entireties does not justify 
the denial of alimony to the wife, 65.5 although it is 
a fact to consider, in connection with other facts 
in deciding whether to allow a1imn ny.ss.io 


Contributions by relatives; charitable aid. While 
there is some authority to the contrary,55.15 

““ determining whether alimony 
should be awarded, and in fixing the amount thereof, 
consideration cannot be given to the fact that chil¬ 
dren, 55.20 or other relatives,55.26 contribute to the 
support of the wife, or that she receives charitable 
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aid;56.30 nor can the husband claim that the di¬ 
vorced wife should compel her adult son to pay 
board.65.85 ^ ^ 

Property previously given to wife. Property or 
sums of money previously received by the wife from 
the husband may be considered.56 Thus, in view of 
other relevant circumstances, alimony has been de¬ 
nied to the wife where she had already received from 
the husband a reasonable share of his estate, or a 
sum not disproportionate to the amount of alimony 
which might otherwise have been allowed her;67 


Sn'bsisten.ce ia manner to which ac¬ 
customed 

Under statute providing: that an 
allowance for alimony shall be made 
on decree of divorce if wife has no 
separate estate or if it is insufficient 
for her maintenance, if an estate pro¬ 
duces no income or an income on 
which wife cannot subsist in manner 
to which she is accustomed, sepa¬ 
rate estate is insufficient for her 
maintenance. 

Ala.—Steiner v. Steiner, 48 So.2d 
184. 254 Ala. 260. 

65.5 Fla.—^Brunner v. Brunner, 32 
So.2d 736, 169 Fla. 762, rehearing 
denied 36 So.2d 827, 160 Fla. 860. 
65.10 Ind.—Radabaugh v. Rada- 
baugh, 35 N.E,2d 114, 109 Ind.App. 
350. 

55.16 N.Y,—Malamat v. Malamat, 35 
N.Y.S.2d 199, 264 App.Div. 796. 

65.20 La.—Lester v. Lester, 107 So, 
499, 160 La. 708. 

Husband is not relieved of obllga- 
tlon merely by reason of fact that 
children of marriage are able to take 
care of themselves and to make some 
provision for support of their moth¬ 
er. 

Va.—Hawkins v. Hawkins, 47 S.B.2d 
436, 187 Va. 596—Hulcher v. Hul- 
cher, 12 S.R2d 767, 177 Va. 12. 
65.25 Ky.—Pegram v. Pegram, 219 
S.W.2d 772, 310 Ky. 86. 

La.—Mathcny v. Matheny, 18 So. 2d 
324, 205 La. 869. 

55.30 N.Y. —Vanderbilt v. Vander¬ 
bilt, 138 N.Y.S.2d 222, 207 Misc. 
291, 294, affirmed 147 3Sr.Y.S.2d 125, 

1 A.D.2d 3, affirmed 136 N.B.2d 563, 

1 N.y.2d 342, 153 H.Y.S.2d 1, affirm¬ 
ed 77 S.Ct. 1360, 364 U.S. 416, 1 L. 
Bd.2d 1466. 

65.35 N.J.—Habble v. Habble, 132 A. 
113, 99 N.J.Eq. 53, affirmed 133 A. 
919, 99 H.J.Eq. 886. 

66. Ga.—Pried v. Pried, 84 S.E.2d 
^ 676, 211 Ga. 149. 

Ky.—Jones v. Jones, 88 S.W.2d 673. 
261 Ky. 647. 

Minn.—Burton v. Burton, 199 HW 
908, 160 Minn. 224. 

Mo.—Patterson v. Patterson, App., 
216 S.W.2d 761. 

Utah.—^Alldredge v. Alldredge, 229 P. 


2d 681, 119 Utah 504, 34 A.L.R.2d 
305. 

Property placed with wife for safe¬ 
keeping 

Pact that husband during period of 
cohabitation placed with wife for 
safekeeping several thousand dol¬ 
lars and at a subsequent date, when 
husband asked for money, it was not 
forthcoming did not justify denial of 
alimony to wife. 

Fla.—^Brunner v. Brunner, 32 So.2d 
736, 159 Fla. 762, rehearing denied 
36 So.2d 827, 160 Fla. 860. 

Separate maintenance awarded in 
prior suit 

In wife’s action for absolute di¬ 
vorce and alimony, court can consid¬ 
er allowance for wife's support there¬ 
tofore made in decree for separate 
maintenance. 

Neb.—Tiernan v. Tiernan, 201 N.W. 
145, 112 Neb. 707. 

Property division in prior divorce 
suit 

(1) Where parties had remarried 
after divorce, and subsequently were 
divorced again, court will properly 
take into account original division 
of property in determining property 
rights. 

Iowa.—Black v. Black, 205 N.W. 970, 
200 Iowa 1016. 

(2) Prior division of property, 
made in action wherein husband was 
unsuccessful, was matter to be taken 
into account in allowing alimony to 
wife in her subsequent suit therefor. 
Kan.—Pincham v. Fincham, 255 P.2d 

1018, 174 Kan. 199. 

Amounts received under separation 
agreement 

Conn.—Felton v. Felton, 196 A. 791, 
123 Conn. 564. 

Ill-—Young V. Young, 154 N.B. 405, 
323 Ill. 608. 

Kan.—^Blair v. Blair, 186 P. 746, 106 
Kan. 151. 

Unexpended balance of settlement 
In determining amount of alimony 
to be awarded divorced wife, who 
had been paid lump sum by hus¬ 
band under unenforceable agreement 
made in another state, unexpended 
balance of such sum should be con¬ 
sidered by way of offset or refund 
as circumstances warrant. 
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N.J.—^Polyckronos v. Polyckronos, 8 
A.2d 265, 17 N.J.Misc. 250. 

Property held not to be considered 
Where husband gave wife only 
twenty dollars per week on which to 
run house and only gave wife one 
hundred dollars occasionally, and 
wife allegedly bought practically all 
household effects with her own earn¬ 
ings, husband was not entitled to 
have value of household furniture 
awarded to wife, in divorce proceed- 
I ing, deducted from lump sum alimo¬ 
ny award to wife. 

—Oldham v. Oldham, 259 S.W 2d 
42. 

Pffeot of loss in value of property 
Where husband had turned over 
to wife, following separation, stock 
in insurance agency corporation, in 
which husband and wife’s brother 
were co-owners, fact that stock had 
been transferred would be proper to 
consider in determining husband’s 
liability for alimony, notwithstand¬ 
ing fact that stock might have be¬ 
come valueless because wife’s broth¬ 
er, as other stockholder, had appro¬ 
priated business to his individual 
use, since wife’s remedy would be 
against her brother, and husband 
could not be required to replace val¬ 
ue of stock by way of alimony. 

Ky-—Cooper V. Cooper, 248 S.W.2d 
702, certiorari denied 73 S.Ct. 171, 
344 U.S. 876, 97 L.Ed. 678, motion 
granted 73 S.Ct. 385. 

57. Conn.—Felton v. Felton, 196 A. 
791, 123 Conn. 564. 

Ill.—Young V. Young, 154 N.E, 405, 
323 Ill. 608. 

Ky.—Thoben v. Thoben, 260 S.W 
376, 202 Ky. 571. 

Mich.—Thompson v. Thompson, 44 
N.W. 424, 79 Mich. 124. 

Berk v. Berk, 181 N.Y.S. 928, 
191 App.Div. 920, appeal dismissed 
129 N.E. 899, 229 N.Y. 522, 

Okl.—Miller v. Miller, 99 P.2d 515 
186 Okl. 566—West v. West, 246 
P. 599, 114 Okl. 279—Elmore v. 
Elmore, 244 P. 788, 117 Okl. 63— 
Seyller v. Seyller, 220 P. 626, 96 
Okl. 137. 

1 19 C.J. p 258 note 72. 
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but this is not an inflexible rule, ^ 8 ^itid alimony may 
be awarded even where the wife has received the 
full amount provided in a separation agreement,®^ 
or in a prior divorce decree,^ or in a prior allow¬ 
ance of separate maintenance.^^-io The fact that 
the husband supported his wife for some years after 
he had abandoned her does not provide the basis 
for a reduction of the ultimate allowance of ali- 

mony.S^-15 

Temporary alimony. An award of temporary ali¬ 
mony or alimony pendente lite, made before trial, 
is not determinative or entitled to consideration on 
the question of whether permanent alimony should be 
granted after trial, or the amount thereof,^9.20 
particularly where the temporary award is based on 
conflicting affidavits.^^-^^ Thus, it is not material, 
even though no changed conditions are shown, 
that the amount fixed for permanent alimony is less 
than the temporary alimony previously ordered/^ ^.so 
Similarly, it is immaterial that the amount fixed for 
permanent alimony is greater than the amount 


awarded as alimony pendente lite,^^-^^ even though 
the wife was able to live on the smaller sum.59-40 

However, it has also been held that the amount of 
alimony paid by way of temporary alimony may be 
considered in so far as it should be allowed as credit 
on the award of permanent alimony ;59.45 ^ut a hus¬ 
band is not entitled to have the alimony paid by him 
credited on the alimony allowance where the court 
took such payments pendente lite into consideration 
in determining the amount of the other payments to 
be made.^^-^® 

c. Earning Capacity 

The wife^s capacity or lack of capacity to earn may 
be taken into consideration, particularly where the hus¬ 
band has no estate and must pay alimony out of his 
earnings. 

In passing on the question of alimony or the 
amount, if any, to be awarded, consideration should 
be given to the wife’s c«'ipacity®o or lack of capac- 
ity^i to earn, particularly where the husband has no 
estate and must pay alimony out of his earnings.®^ 


58. Neb.—McKnight v. McKnight, 
OS N.W. 62, 6 Neb. (Unoff.) 260. 

19 C.J. p 258 note 73. 

Payments made under preliminary 
order 

Wife’s receipt of ten monthly pay¬ 
ments of ninety dollars for support 
of herself and minor son, under a 
preliminary order in divorce action 
and pending trial did not conclude as 
a matter of law husband’s legal re¬ 
sponsibility to make further contri¬ 
butions for her support commensur¬ 
ate with his ability. 

Cal.—Webber v. Webber, 199 P.2d 934. 
33 C.2d 153. 

58. Cal.—Moog V. Moog, 264 P. 490, 
203 C. 406. 

59.5 Kemarriage after payment of 
first award 

Pact that, following award in first 
divorce decree to divorced wife of 
$5,000 alimony payable monthly, hus¬ 
band, who made no defense to allega¬ 
tions on which wife sought divorce, 
settled award by paying $4,750 in 
cash would not prevent hu.s])and, in 
subsequent divorce proceeding fol¬ 
lowing parties’ remarriage, from be¬ 
ing charged with $10,000 alimony. 
Okl.—Smith v. Smith, 311 P.2d 229. 

59.10 Iowa.—^Parrand v. Far rand, 67 
N.W.2d 20, 246 Iowa 488. 

59.15 Okl.—Bra.sicr v. Brasier, 200 
P.2d 427, 200 Okl. 689. 

59.20 N.Y.—Goldberg v. Goldberg, 
167 N.Y.S.2d 485, 4 A.D.2d SS4— 
Barnes v. Barnes, 169 N.y.S.2d 987, 
3 A.D.2d 242. 

59.25 N.Y.—Goldberg v. Goldberg, 
167 N.Y.S.Zd 485, 4 A.D.2d 884— 
Leonard v. Leonard, 151 N.y.S.2d 


398, 1 A.D.2d 981, order amended 
on other grounds 153 N.Y.S.2d 591. 
2 A.D.2d 692. 

59.30 Ill.—Zochman v. Zechman, G3 
N.E.2d 499, 391 Ill. 510. 

59.35 Md.—Bradshaw v. Bradshaw, 
55 A.2d 719, 189 Md. 322. 

59.40 Md.—Bradshaw v. Bradsliaw, 
supra. 

59.45 Ky.—Oldham v. Oldham, 259 
S.W.2d 42, 

Ky.—Wheeler v. Wheeler, 238 S.VV.2d 
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59.50 Ky.—Hicks v. Hicks, 290 S. 
W.2d 483. 

60. Ky.—Oldham v. Oldham, 259 S. 
W.2d 42. 

Mo.—Coggburn v, Coggburn, App., 
256 S.W.2d 836—Stokes v. Stokes, 
App., 222 S.W.2a 108. 

N.Y.—Boston v, Boston, 129 N.Y.S. 
2d 580, 205 Misc. 561—Amim^nnul- 
ler V. Ammermuller, 282 N.Y.S. 891, 
157 Misc. 75, afilrmed App.Div., 292 
N.Y.S. 177. 

Ohio.—Sharkey v. Sharkey, App., 127 
N.E.2d 575—Michael v. Michael, 
App., 136 N.E.2d 691. 

Okl.—Corpus Juris Secundum quoted 
in Branson v. Branson, 123 P.2d 
643. 652, 190 Okl. 347. 

Or.—McDonald v. McDonald, 252 r.2d 
249, 197 Or. 275—Milos v. Miles, 
202 P.2d 485. 185 Or. 250—Siebort 
v. Siebert, 199 P.2d 659, 184 Or. 
496. 

Wash.—Lane v. Lane, 16 P.2d 206, 
170 Wash. 215. 

“In fixing alimony it must be 
borne in mind that under modern 
conditions there is open to the wife 
practically every avenue for making 
money that is open to her husband; 
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. . . and she has no right to re¬ 

main idle at expense of her former 
husband, although it was through 
his fault that she was compelled to 
ask that the contract of marriage 
be rescinded.’’ 

Va.—Babcock v. Babcock, 1 S.B.2d 
328, 230, 172 Va.. 219. 

61. Ala.—Plunkett v. Plunkett, 137 
So. 24, 223 Ala. 400. 

Oal.—Arnold v. Arnold, 174 P.2d 674, 
76 C.A.2d 877. 

Ky.—Quinn v. Quinn, 130 S.W.2d 
834, 279 ICy. 286—Burton v. Bur¬ 
ton, 211 S.W. 869, 181 Ky. 268. 
Okl.--Corpus Juris Seouudum quoted 
ia Bran.s<>n v. Pu'anson, 123 P.2d 
643, 652, 190 Okl. 347. 

Bight to alimony as matter of law 
Where wife had no property, her 
earning capacity was small, and she 
was granted divorce, she was entitled 
to alimony as a matter of law. 

Ky.—Oldham v. Oldham, 259 S.W.2d 
•12. 

Wife as mother and homemaker 

A woman who has d<ivot(id greater 
part of her time to caring for home 
and (fiiildron has had little opportuni¬ 
ty to learn skills necessary to earn a 
living In competitive society and 
court in awarding alimony should 
take cognizance of her plight. 

N.Y.—Doyle v. Doyle, 158 N.Y.S.2d 
909, 6 MLsc.2d 4. 

62. Cal.—Lamborn v. Lamborn, 251 
P. 943, 80 C.A. 494. 

Fla.—McCarter v. McCarter, 179 So. 
760, 131 l^la. 661. 

Miss.—Ramsay v. Ramsay, 87 So. 
491, 126 Miss. 185, 14 L.R.A. 712, 
suggestion of error sustained 88 
So. 280, 125 Miss. 715. 
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The law does not contemplate an award sufficient 

wherfT the wife in absolute idleness,63 except 
where she is sick or disabled64 or too old to per- 

ST, ^ ‘Children to 

be cared for,6-5 especially where the parties have 

been accustomed to rely on their joint labor for 
their support.66 However, where the husband has 
ample means to provide for her, a wife with little 
earning capacity need not be required to exhaust that 
earning capacity so as to ease the burden of the 
erring husband.®'? 


Whether the wife has made adequate effort to 
find suitable work, consistent with her age, ability, 
and health condition, and to establish herself as at 
least partially self-supporting, is a factor to be con¬ 
sidered with other relevant circumstances.®'?-® 


DIVORCE §§ 233(6)-233(7) 

§ 233(7).-Contributions to Hus¬ 

band’s Estate 

to the accumulation of the 
husband s property, or to the reduction of his indebted¬ 
ness, or her contribution in other respects, is a factor 
to be considered in determining the amount of alimony. 

While alimony may be allowed notwithstanding all 
of the husband’s property was owned by him at the 
time of marriage,®® whether or not the wife con¬ 
tributed to the accumulation of the husband’s prop¬ 
erty is a factor in determining the amount of al¬ 
lowance;®® and where the wife has so contributed 
from her separate property or by her labor, she 
should be allowed a larger proportion than other- 
wise.*^® 

As appears supra in § 229, whether or not the 
wife contributed to the accumulation of the prop- 


Old.—Coi*pus JTixis SecuudanL gnoted 
ill Branson v. Branson, 123 P.2d 
643, 652, 190 Old. 347. 

Estate insuALcient for both 
If the property, to the accumula¬ 
tion of which the wife has contrib¬ 
uted, is not sufllcient for the sup¬ 
port of both, alimony ought not to 
be so large as to relieve the wife 
from all necessity for doing any¬ 
thing for her own support. 

JMich.—Drown v. Brown, 22 Mich. 
242. 

63. Cal.—Lamborn v. Lamborn, 251 
P. 943, 80 O.A. 494. 

Mo.—Schwent v. Schwent, App., 209 
S.W.2d 546. 

dkl.—Corpus Juris Secundum, g,uoted 
in. Branson v. Branson, 123 P.2d 
643, 652, 190 Okl. 347. 

Va.—Barnard v, Barnard, 111 S.E. 
227, 132 Va. 155. 

Self-employment prior to separation 

Whoro wife was self-employed pri¬ 
or to separation, her new status must 
include self-employment. 

N.Y.—Boston v. Boston, 129 N.T.S. 
2d 580, 205 Misc. 661. 

64. Mo.—Schwent v. Schwent, App., 
209 S.W.2d 546—Rogers v. Rogers, 
App., 221 S.W, 763. 

Okl.—Corpus Juris Secundum quoted 
in Branson v. Branson, 123 P,2d 
643, 652, 190 Okl. 347. 

65. Ill.—Ressor v. Ressor, 82 Ill. 
442. 

Okl.—Corpus Juris Secundum quoted 
in Bran.son v. Branson, 123 P.2d 
643, 652, 190 Okl. 347. 

65.5 Three minor children 

W'horo parties in divorce action, 
brought by wife on ground of ex- 
Inuno cruelty, were married eighteen 
year.s and had three minor children, 
a divi.sion of property and award 
of alimony sufficient so that it was 
not necessary that wife seelc outside 
employment, was proper. 


Cal.—Mueller v. Mueller, 301 P.2d 
90, 144 C.A.2d 245. 

66. N.J.—Abele v. Abele. 50 A. 686, 
62 N.J.Eq. 644. 

19 C.J. p 259 note 82. 

67. HI. —^Bvar v. Evar, 70 N.E.2d 
422, 330 IlLApp. 247. 

Miss.—Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

67.5 Cal.—^Webber v. Webber, 199 P. 
2d 934, 33 C.2d 153. 

68. Wash.—Spute v. Spute, 134 P. 
175, 74 Wash. 665. 

69. Ala.—^Plunkett v. Plunkett, 137 
So. 24, 223 Ala. 400. 

Colo.—Shapiro v. Shapiro, 176 P.2d 
363, 115 Colo. 505. 

D.C.—Quarles v. Quarles, 179 P.2d 
57, 86 U.S.App.D.C. 41. 

Idaho.—JollifCe v. Jolliffe, 278 P.2d 
200, 76 Idaho 95. 

Ind.—Poppe V. Poppe, 62 N.E.2d 506, 
114 Ind.App. 348. 

Ky.—Hicks V, Hicks, 290 S.W.2d 483 
—Sharp V. Sharp, 283 S.W.2d 172 
—Patterson v. Patterson, 266 S.W. 
2d 91—Johnson v. Johnson, 263 S. 
W,2d 106—Lockard v. Lockard, 205 
S.W.2d 317, 305 Ky. 656—Goodwin 
V. Goodwin, 178 S.W.2d 214, 296 
Ky. 835—^Hawkins v. Hawkins, 114 
S.W.2d 97, 272 Ky. 252—Duff v. 
Duff, 104 S.W.2d 1095, 268 Ky. 343 
—Jones V. Jones, 88 S.W.2d 673, 
261 Ky. 647—Harley v. Harley, 74 
S.W.2d 195, 255 Ky. 370—Miller v. 
Miller, 17 S,W.2d 412, 229 Ky. 436 
—Littleton v. Littleton, 17 S.W.2d 
204, 229 Ky. 353—^Lewis v. Lewis, 
263 S.W. 366, 204 Ky. 5—Watkins v. 
Watkins, 259 S.W. 20, 202 Ky. 141. 
Minn.—Bladine v. Bladine, 197 N.W. 
261, 158 Minn. 296. 

Mo.—Coggburn v. Coggburn, App., 
256 S.W.2d 836—Stokes v. Stokes, 
App., 222 S.W.2d 108. 

Mont.—Bast v. Bast, 217 P. 346, 68 
Mont. 69. 

Neb.—^Prancil v. Francil, 44 N.W.2d I 


315, 153 Neb. 243—Ristow v. Ris- 
tow, 41 N.W.2d 924, 152 Neb. 615— 
Ellwanger v. Ellwanger, 264 N.W. 
148, 130 Neb. 96. 

Ohio.—Batzli v. Batzli, App., 76 N.E. 
2d 410. 

Okl.—Whitehorn v. Whitehorn. 36 P. 
2d 943, 169 Okl. 332—Dresser v. 
Dresser, 22 P.2d 1012, 164 Okl. 94. 
Sum obtained by husband before 
marriage 

Alimony award to compensate for 
sum obtained by husband from wife 
before marriage held erroneous. 

Ark.—Oliphant v. Oliphant, 7 S.W.2d 
783, 177 Ark. 613. 

Services performed before marriage 
In divorce action, wife was not 
entitled to any financial benefits be¬ 
cause of services performed by her 
while living in unlawful cohabita¬ 
tion with husband prior to their mar¬ 
riage. 

Mich.—Griffin v. Griffin, 196 N.W. 
384, 225 Mich. 253. 

Value of husbattd»s property at time 
of divorce 

Where wife is granted divorce be¬ 
cause of husband’s fault, she must 
be awarded such alimony as court 
shall think reasonable, having due 
regard to property which came to 
husband by marriage and value of his 
property at time of divorce. 

Kan.—Krueger v. Krueger, 255 P.2d 
621, 174 Kan. 249. 

70. Colo.—Shapiro v. Shapiro, 176 
P.2d 363, 115 Colo. 505. 

Iowa.—Mitvalsky v. Mitvalsky, 179 
N.W. 620, 191 Iowa 8—Swealt v. 
Sweatt, 176 N.W. 785, modified on 
other grounds 178 N.W. 520, 189 
Iowa 213. 

N.H.—Kibbee v. Kibbee, 108 A.2d 46, 
99 N.H. 215. 

N.T.—Stevens v. Stevens, 211 N.Y.S. 
192, 125 Misc. 451, affirmed 211 
N.T.S. 193, 214 App.Div. 785. 

19 C.J. p 257 note 58. 
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erty is likewise an important consideration on the 
question of whether to award alimony at all where 
the wife is at fault. 

Reduction of husband^s indebtedness. The fact 
that the wife was industrious and helped the husband 
materially reduce his debts during the time of the 
marriage is entitled to consideration.70.6 

ConUdbutions to social security taxes. The fact 
that social security taxes, the benefits of which 
would inure solely to the husband at retirement age, 
had been paid for many years with community 
funds is a fact that may be considered.'^®-^® 

Contributions by wife^s children by former mar¬ 
riage. The fact that the wife’s children by a former 
anarriage aided the husband in his work, after hav¬ 
ing been taken in and supported by him, cannot be 

considered.*^<^-15 

§ 233.(8).-Other Circumstances 

Various other circumstances Involving the wife have 
been held entitled to consideration in passing on alimony 
or the amount thereof, including her loss of rights In the 
husband^'s property by virtue of the divorce, and her con¬ 
duct constituting a waiver or forfeiture of her right to 
alimony. 

The propriety of considering various other cir¬ 
cumstances involving the wife, in addition to those 
discussed supra §§ 233(S)-233(7), has been adjudi¬ 
cated by the courts.'^^-so Thus, it has been held that 
the amount of alimony to be allowed the wife may 


be determined on considerations of her loss of rights 
in the husband’s property by virtue of the divorce.^i 
However, the fact that the wife was compelled to 
forego an income from some other source because 
of her getting married does not impose on the hus¬ 
band the burden of restoring such income or an 
amount in lieu of it on the granting of a divorce.72 

Waiver by wife. The right of a divorced wife to 
alimony may be lost by acts or conduct constituting 

a waiver thercof.'^^.s 

Remarriage. A divorced wife who remarries is 
not entitled to alimony.^-io Sq also, where, after 
the entry of the divorce decree denying alimony 
and pending the wife's appeal, she remarries, she 
thereby forfeits her right to claim alimony.72.i5 

§ 234. - Stipulations and Agreements of 

Parties 

While alimony may be waived, and husband and wife 
may agree on the amount to be paid by way of support, 
such agreements, releasing or settling alimony claims or 
purporting to fix the amount to be paid as alimony, do 
not as a general rule control the court In a divorce action; 
the court may adopt such an agreement, or reject Its pro¬ 
visions and decree otherwise. In some jurisdictions, how- 
ever, such agreements as long as they remain unlm- 
peached and unbreached are binding on the court. 

Alimony may be waived,72.60 and the right to seek 
alimony may be surrendered for a valuable con- 
sideration.72.55 $0 also, apart from the question, 
treated in Contracts § 235 c, whether such contracts 


70.5 Iowa.—^Dillavou v. Dillavou, 17 
N.W,2d 303, 235 Iowa 634. 

70.10 Wash.—Patrick v. Patrick, 260 
P.2d 878, 43 AVash.2d 130. 

70.15 N.D.—Anderson v. Anderson, 
08 N.W.2d 840. 

70.50 Unrequited love uot entitled to 
consideration 

Fact that wife was suffering: panffs 
of unrequited love is not such a fact 
as should be considered in awarding 
alimony. 

Utah.—Foreman v. Foreman, 176 P.2d 
144, 111 Utah 72. 

71. Mich.—Do Maurlac v. De Mau- 
riac, 220 N.W. 78C, 243 Mich. 385 
—Wagner v, Wagner, 211 N.W, 738, 
237 Mich. 371, modified on other 
grounds 21G N.W. 433, 241 Mich. 
191—Born v. Born, 211 N.W. 657, 
237 Mich. 323. 

Mo.—Coggburn v. Coggburn, App., 
256 S.W,2d 83G—Stokes v. Stokes, 
App., 222 S.W,2d 108, 

Neb.—Workman v. Workman, 83 N. 
W.2d 308, 164 Neb. 642—Prosser v. 
Proa.sor, 57 N.W.2d 3 73, 150 Neb. 
629—Waugh V. Waugh, 47 N.W.2d 
859, 154 Nob. 325—Pa.sko v. Trela, 
46 N.W.2d 139, 163 Neb. 769—Pe¬ 
terson V. Peterson, 41 N.W.2d 847, 
152 Neb. 671—Snyder v. Snyder, 40 


N.W.2d 227, 162 Neb, 20—Stefan v. 
Stefan, 39 N.W.2d 918, 152 Neb. 
23—Urban v. Urban, 32 N.W.2d 410, 
149 Neb. 767—^Pittman v. Pittman, 
20 N.W.2d 790, 148 Neb. 804—Sini.s 
V. Sims, 29 N.W.2d 378, 148 Nob. 
771—Jenson v. Jensen, 28 N.W.2d 
444, 148 Neb, 689—Specht v. Specht, 
27 N.W,2d 390, 148 Nob. 325—Mun- 
scll V. Munsell, 24 N.W.2d 666, 147 
Neb, COO—Liipplncott v. Blppincott, 
13 N,W.2d 721, 144 Nob. 486—l»hil- 
llps V, Phillips, 281 N.W. 22, 136 
Neb, 313. 

N.H.—Wiggin v. Buzzell, 68 N.H. 329. 
Reason for rule 

In determining the amount of ali¬ 
mony the courts have n»*tod on the 
supposition that a divorce ipso facto 
bars dower. 

N.H.—Gleason v. Emerson, 51 N.H. 
406. 

ICioss of oontingeut right of inherit¬ 
ance 

Okl,—Jacks V. Jacks, 163 P.2d 968, 
196 Okl. 38—Corpus Juris cited In 
Harden v. Harden, 77 P.2d 721, 
724. 182 Okl. 364. 

Death of husband wrongfully granted 
divorce 

Where husband is wrongfully 
granted divorce, depriving wife of 
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dower or distributable share in es¬ 
tate, and husband dies, value of 
right is considered in determining 
alimony for wife. 

Ky.—Kiley v. Hiley, 25 S.W.2d 69, 
233 Ky. 134. 

72. Wash.—Peterson v* Peterson, 
194 P. 380, 113 Wash. 317. 

72.5 Detters held voluntary relin- 
qulshment 

Where former wife wrote divorced 
husband letters containing state¬ 
ments that she did not want any¬ 
thing for herself, but that she just 
wanted help in supporting daughter, 
by such statements wife voluntarily 
ridtnquished and waived right to ali¬ 
mony. 

Mo.—Link V. Link, App., 262 S.W.2d 
318. 

72.10 Va.—Elam v. Elam, 29 S.E.2d 
222, 182 Va. 409. 

72.15 Ark.—Martin v. Martin, 284 
S.W.2d 647, 225 Ark. 677. 

72.50 Colo.—International Trust Co. 
V. Liebhardt, 139 P.2d 264, 111 Colo. 
208. 147 A.L.R. 700. 

La.—Abbott v. Abbott, 5 So.2d 604, 
199 La. 65. 

72.55 Colo.—International Trust Co. 
V. Liebhardt, 139 P.2d 264, 111 
Colo. 208, 147 A.L.R. 700. 
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said that the parties to a divorce action may agree 
on or adjust tlie amount that the husband shall pay 
to the wife by way of support on dissolution of the 
marital tics ;73 and such contracts, if supported by 
consideration, 3.6 are binding on the parties,*?3.10 
although, in the absence of a waiver by the contract¬ 
ing spouses of the reciprocal rights to support, other 
than as provided in the agreement,73.15 the agree¬ 
ment does not obliterate their existing legal 

duty.*? ^*20 ^ 


Nevertheless, as a general rule, no agreement by 
the parties can oust the jurisdiction of the court with 


DIVORCE § 234 

respect to the awarding of alimony,*?^ or the statu* 
tory duty of the court to make suitable allowance 
to the wife for her support ;74.5 and it is the sole 
responsibility of the trial court to make the provi¬ 
sions for alimony.*?^*13 In fact, the intervention 
of the court is required in order to give the contract 
validity ;’?^*15 and, while a property agreement be¬ 
tween the parties is often of great assistance to the 
trial court in exercising the discretion given it by 
the statute,*?^*^3 is the decree of the court that is 
the final and effective word, whether the stipulation 
is adopted or rejected.'?^-25 

Thus an agreement by which the wife attempts to 


73. U.S.—Gogrgrans v. Osborn, C.A. 

Alaska, 237 F.2d 186. 

Ark.—Bachus v. Bachus, 227 S.'W.2(i 
439, 216 Ark. 802. 

Cal. Bradley v. Superior Court In 
and I^'or City and County of San 
Francisco, 310 P.2d 634, 48 C.2d 
609. 

Stanberry v. Stanberry, 184 P.2d 
16, 81 C.A.2d 412—^Vaughn v. 

Vaughn, 179 P.2d 78, 79 C.A.2d 213. 
Colo.—International Trust Co. v. 
Liebhardt, 139 P,2d 264, 111 Colo. 
208, 147 A.L.R. 700. 

Ga.—Estes v. Estes, 14 S.E.2d 681, 
192 Ga. 94. 

Ill.—Smith V. Smith, 166 N.E. 85, 334 
Ill. 370—Hei'rick v. Herrick, 149 N. 
E. 820, 319 111. 146. 

Ind.—Corpus Juris cited ia Davis v. 
Davis, 99 N.E.2d 77, 78, 229 Ind. 
414. 

Iowa,— Whittier v. Whittier, 23 N.W. 

2d 436, 237 Iowa 666. 

Kan.—Feldmann v, Peldmann, 204 P. 

2d 742, 3 66 Kan. 699. 

Ky.—Corrigan v. Corrigan, 206 S-W. 

2d 496, 306 Ky. 696. 

Minn.—^Warner v. Warner, 17 lsr,W.2d 
68, 219 Minn. 69, 

Mo.—Bucknam v. Bucknam, 161 S. 
W.2d 1097, 347 Mo. 1039. 

Edmondson v, Edmondson, App., 
242 S.W.2d 730. 

N.Y.—Goldman v. Goldman, 26 N.E. 
2d 266, 282 N.Y. 296. 

Kunker v. Kunker, 246 N.Y.S. 118, 
230 App.Div. 641—Hamlin v. Ham¬ 
lin, 230 N.Y.S. 61, 224 App.Div. 168. 

Cohn V. Cohn, 200 N.Y.S. 431, 120 
Misc. 731. 

Pa.—Smith v. Smith, Com.Pl., 38 Luz. 
D.Iteg, 49. 

Tonn.—Matthews v. Matthews, 148 S. 
W,2d 3, 24 Tenn-App. 680. 

Ho ooerciou by Judge 
In divorce action, tried on defend¬ 
ant wife’s cross bill, where Judge 
stated to wife, in effect, that he 
thought parties were in agreement 
on monthly alimony payments and 
that, if not, they would have to go 
to trial, whereupon wife consulted 
with her counsel and agreed to 
monthly payments, wife was not co- J 


erced or prevented from exercising 
her free will in negotiating a settle¬ 
ment. 

Mo.—Van Fleet v. Van Fleet, App., 
263 S.W.2d 508. 

Agreement invalidated by reconcilia¬ 
tion 

Where spouses, after entering into 
valid separation agreement, became 
reconciled and reestablished their 
marriage relationship, agreement be¬ 
came invalid and could not be re¬ 
garded as determinative of spouses’ 
rights in subsequent divorce action. 
Neb.—Chambers v. Chambers, 61 N. 
W.2d 310, 155 Neb. 160. 

73.5 Contract held supported by con¬ 
sideration 

Stipulation for alimony whereby 
husband, who had deserted his wife 
and was under legal and moral obli¬ 
gation to provide for her support, 
agreed to pay permanent alimony in 
consideration of which wife refrained 
from seeking court award of alimo¬ 
ny and counsel fees was amply sup¬ 
ported by consideration. 

D.C.—^Woodruff v. Woodruff, Mun. 
App., 60 A.2d 538, affirmed 176 F.2d 
72, 86 U.S.App,D.C. 424. 

73.10 D.C.—^Woodruff v. Woodruff, 
supra. 

73.15 Cal.—Bradley v. Superior 
Court In and For City and County 
of San Francisco, 310 P.2d 634, 48 
C.2d 509. 

73.20 Cal.—Bradley v. Superior 
Court In and For City and County 
of San Francisco, supra. 

74. U.S.—C.I.R. V. State Street Trust 
Co., C.C.A.l, 128 F.2d 618, 142 A.L.R. 
943, applying Massachusetts law. 
Cal.—^Darsie v. Darsie, App., 118 P.2d 
898, reheard 122 P.2d 64, 49 C.A.2d 
491. 

Iowa.—Corpus Juris quoted in 

Bamesberger v. Bamesberger, 28 N. 
W.2d 28, 30, 238 Iowa 492—Whit¬ 
tier v. Whittier, 23 N.W.2d 435, 237 
Iowa 666. 

Minn.—Sessions v. Sessions, 226 N.W. 
211, • 178 Minn. 76, reargument de¬ 
nied 226 N.W. 701, 178 Minn. 75. 
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N.J.—Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super. 24. 

Lum V. Lum, 47 A.2d 555, 138 
N.J.Eq. 198, reversed on other 
grounds 53 A.2d 309, 140 N.J.Eq. 
137. 

Ohio.—Newman v. Newman, App., 113 
N.E.2d 376, reversed on other 
grounds 118 N.E.2d 649, 161 Ohio 
St. 247. 

Tenn.—Osborne v. Osborne, 197 S.W. 

2d 234, 29 Tenn.App. 463. 

Va.—Casilear v. Casilear, 190 S.1I. 
314, 168 Va. 46. 

74.5 Statute cannot be emasculated 
Statute, conferring on court as rep¬ 
resentative of the state the duty in 
rendition of a divorce decree in favor 
of wife for fault of husband to com¬ 
pel him to make such suitable allow¬ 
ance to wife for her support as court 
may deem just, conditions right of 
wife to a divorce and obligation of 
husband on a divorce, and so neither 
party may by contract or pleading 
emasculate the statute. 

Cal.—^Darsie v. Darsie, App., 118 P.2d 
898, reheard 122 P.2d 64, 49 C.A.2d 
491. 

74.10 Iowa.—Bamesberger v. Bames¬ 
berger, 28 N.W.2d 28, 238 Iowa 492. 

74.15 U.S.—Goggans v. Osborn, C.A. 

Alaska, 237 P.2d 186. 

Iowa.—Brin v. Brin, 37 N.W.2d 261, 
240 Iowa 659. 

“Alimony” contemplates judicial al¬ 
lowance 

Statutory definition of “alimony” 
contemplates an allowance by judg¬ 
ment or decree and not a mere provi¬ 
sion for support in a private contract 
between the parties, notwithstand¬ 
ing contract recites that it is accept¬ 
ed by wife in full settlement of all 
alimony and of all liability therefor. 
Ga.—^Hayes v. Hayes, 11 S.B.2d 764, 
191 Ga. 237, transferred to, see, 15 
S.E.2d 626, 65 Ga.App. 222. 

74.20 Iowa.—^Bamesberger v. Barnes* 
berger, 28 N.W.2d 28, 238 Iowa 492 

74.25 Iowa.—Bamesberger v. Barnes- ‘ 
berger, supra. 
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release or settle for an agreed consideration all 
claims on the husband for alimony, or purports to 
fix the amount to be paid by the husband as ali¬ 
mony or in lieu of alimony, does not control the 
court and it is the right and duty of the court to 
review the agreement and inquire into the fairness 
and equitable nature of the contract provisions.'^s.s 


The agreement cannot preclude the court from 
awarding alimony,76 particularly where the wife de¬ 
rives no benefit from the agreement,77 or where 
the agreement is inequitable and unreasonable,78 or 
is abrogated by the conduct of the parties,79 or 
terminates by its own terms ;79-5 nor does it bind 


75. IT.S.—Puller v. Helvering, C.C. 
A., 105 P.2d 903, applying Nevada 
law. 

Ala.*—Williams v. Williams, 74 So.2d 
682, 261 Ala. 328— Corpus Juris cit¬ 
ed in Russell v. Russell, 24 So.2d 
124, 126, 247 Ala. 284. 

Ark.—McCue v. McCue, 197 S.W.2d 
938, 210 Ark. 826. 

Colo.— Corpus Juris quoted in Hobbs 
V. Hobbs, 210 P. 398, 399, 72 Colo. 
190. 

Conn.—Rilley v. Lilley, 5 A.2d 849, 
125 Conn. 339. 

Ill.—Cahill V. Cahill, 46 N.E.2d 69, 
316 Ill.App. 324. 

Ind.—McHie v. McHie, 16 N.E.2d 987, 
106 Ind.App. 152. 

Iowa.—Messer v. Messer, 28 N.W.2d 
329, 238 Iowa 783. 

Mass.—Kerr v. Korr, 128 N.E. 409, 
236 Mass. 353. 

N.H.—Barber v. Barber, 30 A.2d 278, 
92 N.H. 623. 

N.J.—Woodhouse v. Woodhoust*, 89 
A.2d 707, 20 N.J.Super. 220, af¬ 
firmed 94 A.2d 301, 11 N.,T. 225. 

lAun V. Lum, 47 A.2d 555, 138 
N.J.Eq. 198, reversed on other 
grounds 53 A.2d 309, 140 N.J.Eq. 
137. 

N.M.—Scanlon v. Scanlon, 287 r.2d 
238, 60 N.M. 43. 

Ohio.—^Newman v. Newman, App., 
313 N.E.2d 376, reversed on other 
grounds 118 N.E.2d 649, 161 Ohio 
St. 247. 

‘‘Court ... is not precluded 
by stipulations and agreement.s of 
the parties, entered into pending the 
action (but not void by roa.son of 
having been made to facilitate the 
decree of divorce), from making such 
provision for the wife as the court 
may deem appropriate. Such stipu¬ 
lations or agreements do not control 
the court.” 

U.S.—Douglas V. Willcuts, Minn., 56 
S.Ct. 69, 61, 296 U.S. 1, 80 L.Ed. 3, 
101 A.L.R. 391. 

After hreaolL of such an agree¬ 
ment by the husband, the wife should 
be permitted in divorce proceedings 
to disregard the agreement and seek 
the usual way to compel the pay¬ 
ment of alimony. 

Ill-—Thoms V. Thoms, 222 Ill.App. 
618. 

75.5 Ala.—Russell v. Ru.ssell, 24 So. 

2d 124, 247 Ala. 284. 

N.M.—^Ferret v. Ferret, 237 P.2d 694, 
66 N.M. 666. 

76. N.J.—Sobel V. Sobel, 132 A. 603 
99 N.J.Eq. 376. 


Polyckronos v. Polyckronos, 8 A. 
2d 265, 17 N.J.Misc. 250—^Williams 
V. Williams, 174 A. 423, 12 N.J. 
Misc. 641. 

19 C.J. p 250 notes 63, 69. 

Other statemeuts of rule 

(1) “The injured wife may not 
bargain away chancery‘s juri.sdiction 
to provide for and regulate the quan¬ 
tum of alimony from time to time 
in accordance with her necessities.” 
N J-—Parmly v. Parmly, 6 A.2d 789, 

791, 125 N.J.Eq. 545. 

(2) “What the court cannot ad¬ 
measure as a finality a husband can¬ 
not limit by the purchase of im¬ 
munity from future liability, should 
conditions ari.se in which justice im¬ 
pels a reassertion of the rights of the 
wife.” 

N.J.—Irwin v. Irwin, 131 A. 304, 305, 
98 N.J.Eq. 454. 

Effect oa court’s duty 
A cash settlement agreement in 
satisfaction of future alimony pay¬ 
ments did not withdraw from the 
chancery court its duty of awarding 
alimony on granting thereafter a de¬ 
cree of divorce a vinculo. 

N.J.—Irwin V. Irwin, supra. 
Agreement fully performed 
It ha.s been held that a separation 
agreement, fully p(irformod by the 
husband, bars alimony. 

Kan.—Ro.ss v. Ross, 173 P. 291, 103 
Kan. 232. 

Md.—Melson v. Melson, 134 A. 136, 
151 Md. 196. 

Mi<*.h.—Edwardson v. Edwardaon, 201 
N.W. 223. 229 Mich. 66. 

Effect of admission in stipulation 

Although divorce decree awarding 
to wife gros.s sum in lieu of all ali¬ 
mony was controlling as against stip¬ 
ulation entered into by husband and 
wife prior to entry of decree but 
not mentioned therein, wife wa.s 
bound by her admission in stipula¬ 
tion that stated sum to be paid by 
husband immediately on entry of de¬ 
cree was to bo evidenced by <*ert Ill- 
cates of deposit theretofore made a.s 
postal savings deposits in name of 
wife. 

Ill.—^^Vhitney v. Whitney, 146 N.E.2d 
800, 16 in.App.2d 425. 

77, Or.—Sutton v. Sutton, 160 P. 

1025, 152 1 \ 271, 78 Or. 9. 

Mother’s williuguess to ooutribute 
Stipulation made in proceedings to 
amend divorce judgment, that di¬ 
vorced wife's mother was willing to 
contribute to her daughter’s support 
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if necessary, did not waive divorced 
wife's right to claim alimony. 

La.—Malheny v. Matheny, 18 So.2d 
324, 206 La. 869. 

Release without consideration, 

No consideration for wife’s release 
of alimony being shown by husband's 
agreement to dismiss appeal from 
wife’s judgment and not to seek re¬ 
payment of moneys paid thereunder, 
court was not barred from awarding 
alimony. 

Cal.—Smith v. Smith, 270 P. 463, 94 
C.A. 35. 

78. Ill.—Silberschmidt v. Silber- 
schmidt, 112 Ill.App. 68. 

N.V.—Addis V. Addis, 73 N.Y.S.2d 
843—Kloek v. Kloek. 54 N.y.S.2d 
643. 

Asrreement held inequitable 
Where w’ife entered into .stipulation 
without adequate legal advice or pro¬ 
tection that she was to receive one 
thousand dollars in divorce action in 
full settlement of all property rights 
against husband and twenty dollars 
a month for support of their child, 
although husband was worth at least 
eight thou.sand dollars and had an 
earning capacity of one dollar an 
hour, court, in wife’s divorce action, 
was not bound by the stipulation. 
Iowa.—Me.sser v. Messer, 28 N.W.2d 
329, 238 Iowa 783. 

79. Mich.—^^Vright v. Wright, 127 
N.W. 328, 162 Mich, 445. 

N.C.—^Arehbell v. Archbell, 74 S.E. 
327, 1.58 N.C. 408, Ann.Cas.l913D 
261. 

19 C..;. p 251 note 73. 

Assault 

A .separation agreement specifying 
amount to be oontributt^d by husband 
for support was br(*a(;hed hy hu.sband, 
so as to preclude hu.sband from I'cly- 
ing thereon ns limiting amount to be 
awarded for support in wife's action 
for separation, when hiusband as¬ 
saulted wife after signing the agree¬ 
ment, molested wife hy embarrassing 
importunities, and failed to send 
support moni‘y. 

N.Y.—Kloek v. Kloek, 54 N.Y.S.2d 
643. 

79.5 Contract to continue until edu¬ 
cation of children 

A separation agreement requiring 
husband to pay monthly allowance 
to wife for maintenance of home un¬ 
til education of children had been 
completed did not require husband to 
do anything more than he was by law 
required to do, and could not preclude 
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the court as to the amount to be awarded.^® 

Such agreements are evidential and should be 
given consideration by the court,si but they are also 
subject to close scrutiny.s^ While the court may, 
in its discretion, approve or reject the agreement or 


approve it in part,S2*5 it should be accepted by the 
court unless it is clear that the agreement would not 
accomplish equity.S2.iO . 

In the absence of fraud or collusion,S3 the court 
may incorporate the agreement in the decree,S4 or. 


court from thereafter awarding ali¬ 
mony to wife on granting a divorce 
from bed and board. 

Ky.—Colvin v. Colvin, 190 S.W.2d 473, 
300 Ky. 781. 

80. Ark.—Bachus v. Bachus, 227 S. 

W.2d 439, 216 Ark. 802. 

Cal.—Barham v. Barham, 202 P.2d 
289, 33 C.2d 416—^Adams v. Adams, 
177 P.2d 265, 29 C.2d 621—Moog v. 
Moog, 264 P. 490, 203 0. 406. 

Colo.—Gavette v. Gavette, 88 P.2d 
964, 104 Colo. 71. 

111.—Maginnis v. Maginnis, 153 N.E. 
654, 323 111. 113. 

Kan.—Blair v. Blair, 186 P. 746, 106 
Kan. 151. 

Md.—I-i^ootc V. Poote, 67 A.2d 804, 190 
Md. 171. 

Minn.—Corpus Juris quoted in Erick¬ 
son V. Erickson, 232 N.W. 793, 795, 
181 Minn. 421. 

Nev.—Eewls v. Lewis, 2 P.2d 131, 
63 Nov. 398. 

N.H,—Wallace v. AVallace, 67 A. 580, 
74 N.H. 256, 13 Ann.Oas. 293. 

N.J.—Walker v. Walker, 178 A. 743, 
118 N.J.Eu. 309. 

Ohio.—Newman v. Newman, Ohio 
App., 113 N.E.2d 376, reversed on 
other groundH 118 N.E.2d 649, 161 
Ohio St. 247. 

Okl.—McUoberts v. Mclloberts, 57 P. 

2d 1175, 177 Okl. 156. 

S.U—Shoop V. Shoop, 237 N.W. 904, 
58 S.D. 693. 

Term.—Brown v. Brown, 281 S.W.2d 
492, 198 Term. 600—Perry v. Perry, 
192 S,W.2d 830, 183 Tenn. 362. 

Osborne v, Osborne, 197 S.W.2d 
234, 29 Tenn.App. 463. 
Utah.—Calll.ster v. Calllster, 261 P. 
2d 944, 1 Utah 2d 34—Barraclough 
v. J^arraclough, 111 1^2d 792, 100 
Utah 196. 

Wyo.—Corpus Juris cited in Rine¬ 
hart V. Rinehart, 75 P.2d 390, 392, 
62 Wyo. 363. 

Advisory oontracts 

Agreements us to the amount 
vvhicli the court shall award as ali¬ 
mony, a.s distinguished from con¬ 
tracts .settling all property rights in¬ 
cluding claims for alimony, are 
m(‘re.ly advisory, or mere recommen¬ 
dations, and not binding on the court. 
Mu.—Hayes v. Hayes, App., 76 S.W. 
2d 614—Kinsella v. Kinsella, App., 
60 S.W.2d 747. 

Utah.—Canister v. Callister, 261 P.2d 
944, 1 Utah 2d 34—Jones v. Jones, 
339 P.2d 222, 104 Utah 275—Bar¬ 
raclough V. Barraclough, 111 P.2cl 
792, 100 Utah 196. 

ax. Ala.—Adams v. Adams, 159 So. 
80, 229 Ala. 588. 


Conn.—Felton v. Felton, 196 A. 791, 
123 Conn. 564. 

Ind.—McHie v. McHie, 16 N.E.2d 987, 
106 Ind.App. 152. 

Mass.—Oakes v. Oakes, 165 N.E. 17, 
266 Mass. 150—Kerr v. Kerr, 128 
N.E. 409, 236 Mass. 353. 

N.J.—Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super. 24. 

Lum V. Lum, 47 A.2d 555, 138 
N.J.Eq. 198, reversed on other 
grounds 53 A.2d 309, 140 N.J.Eq. 
137—^Walker v. Walker, 178 A. 743, 
118 N.J.Eq. 309. 

Polyckronos v. Polyckronos, 8 
A.2d 265, 17 N.XMisc. 250. 

N'.D,—Gallagher v. Gallagher, 44 N. 

W.2d 487, 77 N.D. 533. 

Tenn.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600. 

Corpus Juris cited in Osborne v. 
Osborne, 197 S.W.2d 234, 236, 29 
Tenn.App. 463—Perry v. Perry, 192 
S.W.2d 830, 183 Tenn.App. 362. 
Wyo.—Rinehart v. Rinehart, 75 P.2d 
390, 52 Wyo. 363. 

19 C.J. p 251 note 83 [a]. 

Effect of such contracts 

“They are merely stipulations, 
having somewhat the same effect as 
an oral agreement of the parties, 
made in open court, for the purpose 
of dispensing with proof.’" 

Okl.—McRoberts v. McRoberts, 57 P. 
2d 1175, 1177, 177 Okl. 156. 

Void agreement may be considered. 
N.Y.—Tower v. Tower, 119 N.T.S. 

506, 134 App.Div. 670. 

82. U.S.—Spreckels v. Wakefield, C. 

C.A.Cal., 286 F. 465. 

Cal.—Lazar v. Superior Court in 
and for City and County of San 
Francisco, 107 P.2d 249, 16 C.2d 
617, 

Iowa.—Hopping v. Hopping, 10 N.W. 

2d 87, 233 Iowa 993, 152 A.L.R. 436. 
Minn.—Kate v. Kate, 48 N.W.2d 651. 
234 Minn. 402. 

R.I.—Phillips V, Phillips, 97 A. 593, 
39 R.I, 92. 

Tenn.—Corpus Juris Secundum cited 
in Osborne v. Osborne, 197 S.W.2d 
234, 236, 29 Tenn.App. 463. 

“Such contracts must be subjected 
to the examination of a court in the 
divorce action and derive their sanc¬ 
tion from a decree made by the court 
with knowledge of all the facts.” 
Cal,—Moog V, Moog, 264 P. 490, 491, 
203 C. 406. 

82.5 Ala.—Williams v. Williams, 74 
So.2d 582, 261 Ala. 328. 

Fla.—Underwood v. Underwood, 64 
So.2d 281. 

Ga.—Amos v. Amos, 95 S.E.2d 6, 212 
Ga. 670. 


Ill.—Cahill V. Cahill, 45 N.E.2d 69, 
316 Ill.App. 324. 

N.J.—Lum V. Lum, 53 A.2d 309, 140 
N.J.Eq. 137. 

N.M.—Scanlon v. Scanlon, 287 P.2d 
238, 60 N.M. 43. 

Ohio.—^Newman v. Newman, App., 
113 N.E.2d 376, reversed on other 
grounds 118 N.B.2d 649, 161 Ohio 
St. 247. 

Okl.—^Allen v. Allen, 256 P.2d 449, 
208 Okl. 382—^Elliott V. Dunham, 
130 P.2d 534, 191 Okl. 395—Seyler 

V. Seyler, 122 P.2d 804, 190 Okl. 
253. 

Tenn.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600—Perry v. Perry, 
192 S.W.2d 830, 183 Tenn. 362. 
Utah.—Callister v. Callister, 261 P. 
2d 944, 1 Utah 2d 34. 

82.10 Parties assumed to kuow owu 
standing 

In the absence of any proof to 
contrary, court should assume that 
parties to divorce action best know 
their own financial standing, and ac¬ 
cept their stipulation for alimony 
settlement for its face value, unless 
record obviously indicates that to ac¬ 
cept stipulation would not accom¬ 
plish equity, and to ignore wishes of 
the parties without grounds for do¬ 
ing so is clearly an arbitrary act. 
Utah.—Hall v. Hall, 177 P.2d 731, 111 
Utah 263. 

83. Md.—Foote v. Foote, 57 A.2d 804, 
190 Md. 171—Emerson v. Emerson, 
87 A. 1033, 120 Md. 684. 

R-I-—^Phillips V. Phillips, 97 A. 593, 
39 R.I. 92. 

19 C.J. p 251 note 81. 

Preliminary determinatiou of fair¬ 
ness 

In actions for divorce, trial court 
must determine whether agreements 
of the parties with respect to ali¬ 
mony, support, and division of prop¬ 
erty are fair before permitting their 
incorporation into decree. 

Ohio.—Maimone v. Maimone, App., 
90 N,E.2d 383. 

84. Cal.—Anderson v. Mart, 303 P.2d 
539, 47 C.2d 274—Hough v. Hough, 
160 P.2d 15, 26 C.2d 605. 

Ill.—Smith V. Smith, 166 N.E. 85, 
334 Ill. 370. 

King V. King, 8 N.E.2d 375, 290 
Ill.App. 160. 

Me.—Wilson v. Wilson, 36 A.2d 774, 
140 Me. 250. 

Md.—Foote V. Foote, 57 A.2d 804, 190 
Md. 171—Dickey v. Dickey, 141 A. 
387, 154 Md. 675, 68 A.L.R. 634. 
Minn.—Sessions v. Sessions, 226 N. 

W. 211, 178 Minn. 75, reargument 
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where it is just and equitable8« and amply protects | incorporation or otherwise, adopt its provisions and 
the wife’s interests, *6 sustain the agreement and, by | decree accordingly.87 Where the provisions of an 


denied 226 N.W, 701, 178 Minn. 
75. 

N.Y.—Hallow V. Hallow, 193 N.Y.S. 

460, 200 App.Div. 642. 

Ohio.—Cortrecht v. Cortrecht, Com. 
PL, 102 N.E.2d 614—Speer v. Speer, 
Com.Pl., 74 N.B.2d 97. 

Okl.—Allen v. Allen, 266 P.2d 449, 
208 Okl. 382—Elliott v. Dunham, 
130 P.2d 534, 191 Okl. 395. 

Va.—.Qloth V. Gloth, 163 S.E. 879, 
154 Va. 511, 71 A.D.R. 700. 
Sufficiency of incorporation; no 
merger in decree 

Where property settlement agree¬ 
ment whic^ji provided that it might 
be incorporated into any divorce de¬ 
cree was attached by staples to de¬ 
cree, but only reference to agree¬ 
ment was a statement in decree that 
it was adjudged that the agreement 
was ratiiied and made a part of the 
decree as though fully therein set 
forth, agreement did not become 
merged in decree. 

Cal.—Shogren v. Superior Court In 
and for City and County of San 
Francisco, 209 P.2d 108, 93 C.A.2d 
356. 

Agreement held incorporated in de¬ 
cree 

Comparison of provisions of agree¬ 
ment between husband and wife for 
support of wife with similar provi¬ 
sions of interlocutory decree of di¬ 
vorce sustained linding that agri'e- 
ment providing for payments to be 
made by defendant for support of 
former wife and minor child was in¬ 
corporated in, and made a part of, in¬ 
terlocutory decree of divorce which 
had become final. 

Cal.—WUliams v. Metzger, 252 P.2d 
961, 115 C.A.2d 809. 

85. Ind.—McHie v. McHle, 16 N.E. 

2a 987, 106 Ind.App. 152. 

Iowa.—AVhittior v. Whittier, 23 N. 

W.2d 435, 237 Iowa 655. 

Ivy.—Gardner v. Gardner, 280 S.W.2d 
198—Corrigan v. Corrigan, 205 S. 
W.2d 495, 305 Ky. 695—Hoskins v. 
Ho.skins, 256 S.W. 1, 201 Ky. 208. 
Minn.—Warner v. Warner, 17 K.W. 
2d 58, 219 Minn. 59. 

Mo,—Speck V. Dausman, 7 Mo.App. 
165. 

Neb.—Dunlap v. Dunlap, 18 N,W.2d 
61, 145 Neb. 735. 

N.J.—Raymond v. Raymond, 120 A. 

2d 270, 39 N.J.Super. 24. 

19 C.J. p 252 note 85. 

86- Minn.—Corpus Juris quoted iu 
Erickson v. Erickson, 232 N.W. 793, 
705, 181 Minn. 421. 

19C.J. p 252 note 87. 

87. U.S.—Douglas v. Willcuts, 

Minn., 56 S.Ct. 69, 296 U.S. 1, 80 
L.Ed. 3, 101 A.L.R. 391. 

Ala.—Corpus Jtirls Secundum cited in 
Russell V, Russell, 24 So.2d 124, 


247 Ala. 284—^Adams v. Adams, 159 
So. 80, 229 Ala. 588. 

Ark.— Baehus v. Bachus, 227 S.W.2d 
439, 216 Ark. 802. 

Cal.—Lazar v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 107 P.2d 249, 16 C.2d 617. 

Watton V. Watton, 173 P.2d 867, 
76 C.A.2d 669—^Ex parte Lazar, 99 
P.2d 342, 37 C.A.2d 327—Chadwick 
V. Chadwick, 273 P. 86, 95 C.A, 690. 
Colo.—^Hobbs V. Hobbs, 210 P. 398, 
72 Colo. 190. 

Conn.—Lilley v. Lilley, 5 A.2d 840, 
125 Conn. 339, 

Fla.—Gross v. Gross, 18 So.2d 638, 
164 Fla. 649—Miller v. Miller, 7 So. 
2d 9, 149 Fla.. 722—^Johnson v. John¬ 
son, 175 So. 234, 128 Fla. 666—Gal- 
lemore v. Gallemore, 114 So. 371, 94 
Fla. 516. 

Ga.—Estes v. Estes, 14 S.B.2d 681, 
192 Ga. 94. 

Ill.—Maginnis v. Maginnis, 153 N.E. 
664, 323 Ill. 113—Herrick v. Her¬ 
rick, 149 N.E. 820, 319 HI. 146. 

Browning v. Browning, 113 N.E. 
2d 182, 360 IlLApp. 502—Barnett 
V. Barnett, 84 N.E.2d 048, 336 111. 
App. 601. See Miller v. Miller, 210 
IlLApp, 67. 

Ind.—McHie v. McHie, 16 N.E.2a 987, 
106 Ind.App. 152, 

Iowa.—Whittier v. Whittier, 23 N.W. 
2d 436, 237 Iowa 666—Carr v. Carr, 
171 N.W, 786, 185 Iowa 1205. 

Md.—^Knabe v. Knabe, 6 A.2d 366, 
176 Md. 606, 124 A,L,R. 1317. 

Mich.—Eddy v. Eddy, 249 N.W. 868, 
264 Mich. 328. 

Ncv.—Lewis V. Lewis, 2 P.2d 131, 
63 Nev. 398. 

N.J.—Sobol V. Sobel, 132 A. 603, 99 
N.J.Eq. 370. 

Polyckrono.s v. Polyckronos, 8 A. 
2d 206, 17 N.J.Mlsc. 250. 

N.Y.—Van Horn v. Van Horn, 188 N. 

Y.S. 98, 196 App.Div. 472. 

OkL—Corpus Juris cited in Elliott v. 
Dunham, 130 P.2d 534, 537, 191 Okl. 
395—Seyler v. Seyler, 122 P.2d 804, 
190 Okl. 263. 

S.D.—Shoop V, Shoop, 237 N.W. 904, 
68 S.D, 593. 

19 C.J. p 251 note 84. 

“If they are fair and are not made 
for the very purpose of obtaining a 
divorce, courts usually welcome such 
agreements and shape that part of 
the judgment concerning alimony in 
conformance therewith.'' 

Okl.—McRoberts v. McRoberts, 57 P. 
2d 1175, 1177, 177 Okl. 166. 

Changes held not to preclude adopu 
tion 

Whore, subsequent to parties' exe¬ 
cution of contract under which hus¬ 
band had agreed to pay wife certain 
weekly support amounts, wife ob¬ 
tained employment, in view of 
change, arising since execution of 
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contract, in parties’ situation with 
respect to income tax liabilities, such 
employment was not such material 
economic change in parties' situation 
as to preclude divorce court from 
adopting provisions of agreement as 
part of divorce decree. 

N.J.—Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super. 24. 

Interest 

Wife held entitled to interest on 
amount of alimony agreed on. 

Iowa.—Miller v. Miller, 211 N.W. 705, 
203 Iowa 1218, opinion supplement¬ 
ed 214 N.W. 613, 203 Iowa 1218. 

Inclusion of terms without reference 
to agreement 

In divorce action, judgment for 
alimony should not incorporate a 
prior agreement of the parties but if 
they make an agreement, the terms 
of which appear to the trial court 
to be fair and proper, those terms 
may be included in the judgment 
without incorporating therein the 
agreement as such, or referring to 
the agreement. 

Conn.—Lasprogato v. Lasprogato, 18 
A.2d 353. 127 Conn. 610. 

Adopted agreement as defendant’s 
submission to jurisdiction 
Where husband, although he failed 
to file demurrer or answer to wife's 
petition for divorce, entered into 
agreement with wife that payments 
previously ordered by probate court 
to bo paid into court by the husband 
tor ni.iintenance of the children of 
the parties should be paid to the clerk 
of the court of common pleas, and the 
entry of the court in divorce suit 
adopted the agreement, the husband 
submitted himself to the jurisdiction 
of the court of common pleas, and 
could not claim, in a subsequent ac¬ 
tion to recover a money Judgment 
based on the order entered in the di¬ 
vorce suit with reference to payments 
for maintenance, that the court had 
no Jurisdiction in the divorce suit to 
make any order relative to such pay¬ 
ments, 

Ohio.—Aukland v, Aukland, App., 31 
N.B.2d 731, appeal dismissed 26 N. 
K.2d 449, 136 Ohio St. 396. 

Adoption as ourlng InArmity in pro¬ 
bate court’s order 
Where husband, although he failed 
to file demurrer or answer to wife’s 
petition for divorce, entered into 
agreement with wife that payments 
previously ordered by probate court 
to be paid into court by the husband 
for maintenance of the children of 
the parties should be paid to the 
clerk of the court of common pleas, 
and the entry of the court of com¬ 
mon pleas in divorce suit adopted 
the agreement, the entry cured al¬ 
leged infirmity in probate court's or- 
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agreement or stipulation are approved or adopted 
by the court in its decree, the decree is in the nature 
of a consent decree in so far as alimony is con¬ 
cerned ;S7.5 and where a divorce decree adopts the 
previous agreement of the parties, the decree rests 
on its own foundation, and does not take its legal ef¬ 
ficacy from the previous agreement87.io However, 

der which allegedly did not say that 
the money was given to the wife to 
compensate her for caring for the 
children. 

Ohio. Aukland v. Aukland, supra. 

87.5 Iowa.—Whittier v. Whittier, 23 
N.W.2d 435. 237 Iowa 655. 

Mo.—Luedde v. Luedde, App., 211 S. 

W.2d 513—Poor v. Poor, 167 S.W.2d 
471, 237 Mo.App. 744. 

87.10 U.S.—^Fleming v. Yoke, D.C.W. 

Va., 53 P.Supp. 652, affirmed, C.C. 

A., 145 P.2d 472, stating Nevada 
law. 

Enforcement of agreements to pay 
alimony, embodied in decree, by 
contempt proceedings see infra § 

261. 

Agreement merges in decree 

Where spouses’ separation agree¬ 
ment is presented to court for adju¬ 
dication in wife’s divorce suit and 
agreement or part thereof is incor¬ 
porated in, and made part of, decree 
granting wife divorce, part so incor¬ 
porated is merged in decree. 

Cal.—Hough V. Hough, 160 P.2d 16, 26 
C.2d 605. 

Shogren v, Superior Court in and 
for City and County of San Fran¬ 
cisco, 2(19 r.2d 108, 93 C.A.2d 356. 

Iowa.—J^rin v. Brin, 37 N.W.2d 261, 

240 Iowa 659. 

Agreement embodied in findings, not 
in Judgment 

Where former wife sued for bal¬ 
ance due on t»ral alimony and prop¬ 
erty settlement agreement which had 
been embodied in findings in divorce 
decree but not in judgment, suit was 
on agrt'oment and not on judgment, 
defense of res Judicata was not avail¬ 
able, and .she could sue on agree¬ 
ment .s(‘parately and apart from di- 
\'orce judgment. 

Kan.—Thoele v. Thoele, 272 P.2d 1082, 

176 Kan. 655. 

88. Cal.—Shogren v. Superior Court 
in and for City and County of San 
Francisco, 209 P.2d 108, 93 C.A.2d 
356. 

Kan.—Petty v. Petty, 76 P.2d 850, 147 
Kan. 342, 

Mo.—North V. North, 100 S.W.2d 582, 

339 Mo. 1226, 109 A.L.R. 1061. 

Okl.—Allen v. Allen, 266 P.2d 449, 208 
Okl, 382. 

Va.—Gloth V. Gloth, 153 S.E. 879, 

164 Va. 511, 71 A.L.II. 700—Barnes 
V. American Fertilizer Co., 130 S.E. 

902, 144 Va. 692. 

:8tipulatiou not converted into decree 
Court ratification and confirmation 


in proper cases the court may simply approve the 
agreements without decreeing with respect to ali- 

mony.SS 

On the other hand, the court may reject the pro¬ 
visions of the agreement^® or decline to approve 
them,^0 and may make a decree embodying different 
provisions,particularly where the agreement ex- 

N.J.—^Polyckronos v. Polyckronos, 8 
A.2d 265, 17 N.J.Misc. 250. 
Vacation or setting aside of agree¬ 
ment 

(1) Agreement may be vacated or 
set aside if it is unfair or uncon¬ 
scionable. 

Okl.—^Elliott V. Dunham, 130 P.2d 
534, 191 Okl. 395—Seyler v. Seyler, 
122 P.2d 804, 190 Okl. 253—Dresser 
V. Dresser, 22 P.2d 1012, 164 Okl. 
94. 

(2) Spouses* agreement, approved 
by default decree granting wife di¬ 
vorce, with respect to division of 
property and award of alimony, 
should have been vacated, on hus¬ 
band's motion, as unconscionable. 
Neb.—Pittman v. Pittman, 29 N.W. 

2d 790, 148 Neb. 864. 

90. Wyo.—Lonabaugh v. Dona-- 
baugh, 22 P.2d 199, 46 Wyo. 23. 

91. Cal.—^Lazar v. Superior Court in 
and for City and County of San 
Francisco, 107 P.2d 249, 16 C.2d 
617. 

Helvern v. Helvern, 294 P.2d 482, 
139 C.A.2d 819—Kroupa v. Kroupa, 
205 P.2d 683, 91 C.A.2d 647—Ex 
parte Dazar, 99 P.2d 342, 37 C.A.2d 
327—Chadwick v. Chadwick, 273 P. 
86, 95 C.A. 690—Smith v. Superior 
Court in and for Yuba County, 264 
P. 573, 89 C.A. 177. 

Colo.—^Hobbs V. Hobbs, 210 P. 398, 
72 Colo. 190. 

Utah.—^Madsen v. Madsen, 276 P.2d 
917, 2 Utah 2d 423. 

Aeleasiag husband from obligation 
In suit by husband for divorce on 
ground of cruel and inhuman treat¬ 
ment and for adjustment of prop¬ 
erty rights, court was authorized to 
include in its decree awarding hus¬ 
band a divorce a condition releasing 
husband from obligation under a 
postnuptial contract to pay past due 
and future installments for wife's 
maintenance. 

Ind.—McHie v. McHie, 16 N.B.2d 987, 
106 Ind.App. 152. 

Provisions of decree as eontroUing 
over stipulation 

Where divorce decree, requiring 
plaintiff to pay divorced wife in spec¬ 
ified monthly installments stated sum 
in full of alimony, etc., made no men¬ 
tion of stipulation entered into hy 
parties prior to entry of decree, di¬ 
vorce decree was controlling regard¬ 
less of stipulation providing for re¬ 
duction of amount payable to wife 
on her remarriage. 


of a stipulation for permanent ali¬ 
mony as a contract for support and 
maintenance does not convert the 
stipulation into a decree for alimony. 
D.C.—^Woodruff v. Woodruff, Mun. 
App., 60 A.2d 538, affirmed. 176 F. 
2d 72, 85 U.S-App.D.C. 424. 

No merger effected 
Recital in Utah divorce decree that 
the “property settlement and agree¬ 
ment attached to the complaint on 
file herein which has been entered in¬ 
to by and between the parties hereto 
relative to their property is hereby 
confirmed and approved" did not 
merge the agreement in the decree. 
Cal.—Howarth v. Howarth, 304 P.2d 
147, 146 C.A.2d 694, certiorari de¬ 
nied 77 S.Ct. 1380, 354 U.S. 926, 1 
L.Ed.2d 1436. 

89. Ala.—Corpus Juris Secundum 
cited in Russell v. Russell, 24 So. 
2d 124, 247 Ala. 284. 

Cal.—Lazar v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 107 P,2d 249, 16 C.2d 617. 

Ex parte Lazar, 99 P.2d 342, 37 
C.A.2d 327—Chadwick v. Chadwick, 
273 P. 86. 95 C.A. 690—Smith v. 
Smith. 270 P. 463, 94 C.A. 35. 
Conn.—Lilley v. Lilley, 5 A.2d 849, 
125 Conn. 339. 

Ill.—Maginnis v. Maginnis, 153 N.E. 
654, 323 Ill. 113—Herrick v. Her¬ 
rick, 149 N.E. 820, 319 Ill. 146. 
Md.—Knabe v. Knabe, 6 A.2d 366, 176 
Md. 606, 124 A.L.R. 1317. 

Nev.—Lewis v. Lewis, 2 P.2d 131, 53 
Nev. 398. 

N.J.—Polyckronos v. Polyckronos, 8 
A.2d 265, 17 N.J.Misc. 250. 

Okl.—McRoberts v. McRoberts, 57 
P.2d 1175, 177 Okl. 166. 

S.D.—Shoop V. Shoop, 237 N.W. 904, 
58 S.D. 593. 

Wyo.—Corpus Juris cited in Rine¬ 
hart V. Rinehart, 75 P.2d 390, 392, 
52 Wyo. 363. 

19 C.J. p 252 notes 89-91. 

Nature of courf's power 

The chancery court’s jurisdiction 
incident to support agreements be¬ 
tween husband and wife is power to 
enforce husband’s legal obligation to 
support wife, as distinguished from 
power to enforce contract, and pow¬ 
er to fix measure and direct perform¬ 
ance of such obligation by alimony 
or separate maintenance decree, hav¬ 
ing regard to, but not being con¬ 
trolled by, spouses’ agreement with 
respect to measure of husband’s du¬ 
ty. 
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pressly provides that it shall be subject to the ap¬ 
proval of the court.92 However, it cannot abrogate 
or modify the provisions of the separation contract 
without the consent of the parties.^ 2.5 at least 
one jurisdiction it is the rule that, while a separation 
contract is subject to the approval of the court in a 
divorce action,92.io it is binding and enforceable 
between the parties until it is declared invalid on 
proof in support of proper allegations;92.15 and the 
court cannot modify the contract in the absence of 
an allegation made or issue raised or tendered as to 
the invalidity of the settlement contract,92.20 Cej.. 
tainly, in so far as a valid agreement is not su¬ 
perseded by the decree it is binding on the par- 
ties.92.26 

Since an agreement providing for the support of 
the wife is not binding on the court, clearly an agree¬ 
ment simply settling property rights and making no 

Ill.—Whitney v. Whitney, 146 N.B.2d 
800, 15 Ill.App,2d 425. 

&2. Iowa.—Whittier v. Whittier, 23 
N.W.2d 435, 237 Iowa 656—Daven¬ 
port V. Davenport, 200 N.W. 612. 

92.5 Fla.—^Underwood v. Underwood, 

64 So.2d 281. 

Ohio.—Newman v. Newman, App., 113 
N.E.2d 376, reversed on other 
grounds 118 N.E,2d 649, 161 Ohio 
St, 247, 

92.10 Ohio.—Nellis v. Nellis, 129 N. 

E.2d 217, 98 Ohio App, 247—Low- 
man V. Lowman, 129 N.E.2d 213, 98 
Ohio App, 264, 

92.15 Ohio.—Nellis v. Nellis, 129 N. 

E.2d 217, 98 Ohio App. 247—Low- 
man v. Lowman, 129 N.E.2d 213, 98 
Ohio App. 254, 

92.20 Ohio.—Nellis v. Nellis, 129 N. 

E.2d 217, 98 Ohio App, 247--Low- 
man v. Lowman, 129 N.E.2d 213, 98 
Ohio App. 264. 

92.25 Fla.—Underwood v. 
wood, 64 So.2d 281. 

93. Cal.—Smith v. Smith, 264 P.2d 
1, 40 C.2d 461. 

Wright V. Wright, 306 P.2d 536, 

148 C.A.2d 267—Helvern v. Hel- 
vern, 294 P.2d 482, 139 C.A.2d 810— 

Chadwick v, Chadwick, 273 1\ 86, 

96 C.A. 690. 

Approval of agreement and award of 
alimony 

Court, in divorce action, may grant 
alimony to wife and approve proper¬ 
ty settlement agreement in which 
support and maintenance provisions 
are not in nature of alimony but are 
part of division of property, since 
such agreements purport to deal only 
with division of property of the par¬ 
ties. 

CaL—^Adams v. Adams, 177 P.2d 265 
29 C.2d 621. 

Provision for life insnranoa 
Where parties to divorce proceed- 


provision for support cannot preclude the court from 
awarding alimony in a proper case.93 However, in 
the case of an “integrated bargain,that is, where a 
property settlement contract contains a waiver by 
the wife of all other payments in consideration of 
her receipt of certain funds or property, such waiver 
is not void per se, and the trial court cannot approve 
the agreement and at the same time modify it or 
add a provision for alimony,93.5 although it can set 
aside the contract completely.93 .10 

Contrary to the general rule, a number of juris¬ 
dictions hold that where the parties enter into a law¬ 
ful contract fixing the amount to be paid for the sup¬ 
port and maintenance of the wife, the court cannot 
or will not ordinarily interfere therewith, or disre¬ 
gard it, by decreeing alimony contrary to its terms,, 
so long as the contract is not set aside or im- 
pcachcd9‘t and continues to be performed according 

gain” within doctrine providing that 
where agreement is integrated bar¬ 
gain, court cannot disapprove parts 
of agreement without setting aside 
entire agreement. 

Cal.—Wright v. Wright, 306 P.2d 536, 
148 C.A.2d 267. 

Wliat constitutes “property settle¬ 
ment” 

An agreement must be taken as a 
whole In determining whether it pro¬ 
vides for alimony or constitutes prop¬ 
erty settlement; and the presence of 
provision that monthly payments 
were for support and maintenance of 
wife and child did not necessarily in¬ 
dicate that agreement provided for 
alimony rather than property settle¬ 
ment. 

Cal.—Puckett V. Puckett, 136 r.2d 1, 
21 C.2d 833. 

Stipulation held not property settle¬ 
ment 

Stipulation, whereby parties to di¬ 
vorce action agreed that in event di¬ 
vorce was granted to wife decree 
should provide that husband pay to. 
wife a.s temporary and permanent 
alimony the sum of seventy-hve dol¬ 
lars each month for six months, was 
not a “property settlement” but an 
agreement as to what “alimony” the 
court might award wife in case di¬ 
vorce was granted. 

Utah.—Parraclough v. Barraclough, 
111 P.2d 792, 100 Utah 196. 

93.10 c^xl.—Adam.s v. Adams, 177 P. 
2d 265, 29 0.2d 621. 

Wright V. Wright, 306 P.2d 536. 
148 C.A.2d 257. 

94. U.S.—Daggett v. O.I.R., C.C.A.9. 
128 F.2d 568, certiorari denied 63* 
S.Ct. 78, 317 U.S. 673, 87 L.Kd. 540, 
stating New York law. 

Kan.—French v. French, 229 P.2di 
1014, 171 Kan. 76. 

N.Y.— V. Kylf, 35 N.E.2d 655,. 
286 N.Y. 71—Galusha v. Clalusha,. 


Under- 


ing had previously made agreement 
under which husband undertook to 
maintain certain insurance on his 
life payable to wife, such undertak¬ 
ing was not an agreement for wife's 
support, and divorce court, in fixing 
alimony, would not consider such un¬ 
dertaking as evidence of €‘Xtent of 
husband’s obligation to support wife, 
since support duty expires with his 
life. 

N.J.—Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super, 24. 

93.5 Cal,—^Adama v. Adams, 177 P. 
2d 265, 29 C.2d 621. 

Alexander v. Alexander, 199 P.2d 
348, 88 C.A.2d 724—Holloway v. 
Holloway, 179 P.2d 22, 79 C.A.2d 
44. 

IMCodiflcatlou held uujustdfled 

Court’s modifleation of property 
settlement agreement to provide for 
alimony could not be justified o 
ground that agreement did not awar 
wife major part of community prop 
erty and that wife was not worklni 
at time of trial, where wife was con 
tent with agreement at time of trial 
wife’s earning capacity had not boo 
altered, circumstances of partie 
were substantially the same, an< 
court did not sot aside the agreemen 
on proper showing of fraud, eompul 
Sion, or inequity. 

Cal,—^Adams v. Adams, 177 P.2d 265 
29 C.2d 621, 

Agreement held not “integrated bar 
gain” 

Property settlement agreement en 
tcred into between hu.sband and wif 
subsequent to commencement of di 
vorce action, and providing for sub 
stantially even division of communi 
ty and joint tenancy property anc 
payment of cash to wife in lump sun 
and limited monthly payments in liei 
of husband’s obligation for future 
support, was not an “integrated bar- 
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to its terms.^5 3 q under a statute to that effect, 
and provided the stipulation or contract does not 
facilitate or promote a separation or divorce, ^5.5 jf 
a stipulation of contract signed by the party to whom 
such relief might otherwise be awarded is filed with 
the pleadings or depositions, then no decree or order 
directing the payment of alimony may be entered ex¬ 
cept in accordance with that stipulation or contract 
unless such party raises objection thereto prior to 


entry of the decree.^5.io 

On the other hand, the court may award whatever 
alimony it deems reasonable where it sets aside the 
agreement,95.15 as it may do, under some statutes, 
where justice requires,95.20 as for fraud or over- 
reaching.95 Moreover, the court may also grant ali¬ 
mony at variance with the provisions of the agree¬ 
ment, where, under a statute to that effect, the con¬ 
tract purports to relieve the husband from his lia- 


33 N.E. 10G2, 138 N.Y. 272--Gold- 
man v, Goldman, 26 N.E.2d 265, 282 
N.Y. 290—Galusha v. Galusha, 22 
N.E. 1114, 116 N.Y. 635, 6 L.R.A. 
487, 16 Am.S.R. 453. 

Nusbaum v. Niisbaum, 113 N.Y. 
S.2d 440, 280 App.Div. 315—Wimpf- 
heimer v. Wimprheimer, 29 N.Y.S. 
2d 102, 2G2 App.Div. 304—Kramrath 
V. Kramrath, 247 N.Y.S. 493, 231 
App.Div. 533—Kunker v. Kunker, 
246 N.Y.S. 118, 230 App.Div. 641— 
Hamlin v. Hamlin, 230 N.Y.S. 51, 
224 App.Div. 168—Van Horn v. Van 
Horn, ISS N.Y.S. 98, 196 App.Div. 
472—Cain v. Cain, 177 N.Y.S. 178, 
188 App.Div. 780. 

Schaefer v. Schaefer, 158 N.Y.S. 
2d 204, 3 Misc.2d 1085-Holahan v. 
Holahan, 70 N.Y.S,2d 786, 191 Misc. 
47. motion denied 77 N.Y.S.2d 339, 
aillrmod 81 N.Y.S.2d 680, 274 App. 
Div. 841, allirmed 81 N.Y.S.2d 923, 
274 App.Div. 846, aOirmed 83 N.E. 
2d (106. 298 N.Y. 798—Schneidman v. 
Schneldmnn. 65 N.Y.S.2d 876, 188 
Misc. 705—Haas v. Haas, 57 N.Y.S. 
2d 342, 185 Misc. 639—Duchini v. 
Duchini, 251 N.Y.S. 461, 140 Misc. 
65(>. 

Strahl V. Strahl, 64 N.Y.S.2d 490 
—Eiorman v. IMerman, 62 N.Y,S.2d 
650. 

ll.I.—Brown v. Brown, 138 A. 179, 
48 n.I. 420—Phillips V. Phillips, 97 
A. 593, 39 ll.I. 92. 

Tenn.—Bussell v. Bussell, 3 Tenn. 
App. 232. 

Xn Missouri 

A distinction is drawn between 
aKreement.s as to the amount of ali¬ 
mony to be awarded and agreements 
scttlinR and adjusting property 
right.s, the former being merely ad¬ 
visory, while agreement.s settling 
property right.s, when lawfully made, 
are sutlleient to bar alimony and 
dower. 

Mo.—State ex rol. Green v. James, 
195 S.\V.2d 669. 355 Mo. 223—North 

V. North. 100 S.W.2d 682, 339 Mo. 
1226, 109 A.L..B. 1061. 

Alverson v. Alvorson, App., 249 
S.W.2d 472—Edmondson v. Ed¬ 
mondson, App., 242 S.W.2d 730— 
Luedde v. Duedde, 211 S.W,2d 513, 
240 Mo.App. 69—Davis v. Davis, 
App., 196 S.W.2d 447—Westfall v. 
Westfall, 236 S.W. 393, 208 Mo. 
App. 666—Gilsey v. Gilsey, 193 S. 

W. 858, 195 Mo.App. 407. 


Even if provision is iuadeiiuate, a 
separation agreement is binding, and 
divorce judgment cannot grant ali¬ 
mony until agreement is set aside. 
N.Y.—Hamlin v. Hamlin. 221 N.Y.S. 
249, 129 Misc. 263, affirmed 227 N. 
Y.S. 819, 223 App.Div. 810, appeal 
granted 230 N.Y.S. 51, 224 App.Div. 
168. 

Agreement disaffirmed by Ibotli par¬ 
ties 

In action by wife for separation, 
where prior written agreement of 
separation was explicitly disaffirmed 
by both parties on trial, and agree¬ 
ment was not invoked as a defense by 
husband, the effect of the separation 
agreement as to alimony or other¬ 
wise would not be considered. 

N.Y.—Schwartz v. Schwartz, 26 N.Y. 
S.2d 547. 

95. N.Y.—Schmelzel v. Schmelzel, 38 
N,B.2d 114, 287 N.Y. 21. 

Zysman v. Zysman, 251 N.Y.S. 
355, 140 Misc. 617. 

Presentation for payment 

Wife, to avoid stipulation in which 
she agreed not to ask for further 
alimony in consideration of payment 
by third person to wife of amount 
due husband assigned to wife in 
such stipulation, on the ground that 
such amount was not paid, was re¬ 
quired to present the stipulation to 
the third person. 

Kan.—^Wamberg v. Wamberg, 206 P. 
889, 111 Kan. 248. 

95.5 Va.—Ryan v. Griffin, 103 S.E.2d 
240, 199 Va. 891—Wallihan v. 

Hughes, 82 S.B.2d 553, 196 Va. 117. 

95.10 Va.—Ryan v. Griffin, 103 S.E. 
2d 240, 199 Va. 891—Wallihan v. 
Hughes, 82 S.B.2d 553, 196 Va. 117. 

Statute iu recognition of contract 
obligations 

The 1944 amendment to code sec¬ 
tion dealing with alimony is a rec¬ 
ognition of obligations of parties to a 
contract providing for settlement of 
questions of alimony and limits ju¬ 
risdiction of court on questions of al¬ 
imony to terms of contract between 
the parties when contract has been 
filed as specified and no timely objec¬ 
tion has been taken thereto. 

Va.—Henebry v. Henebry, 38 S.E.2d 
1 320, 185 Va. 320. 
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Payments to continue beyond deatih 
of husband 

A husband may bind himself to pay 
his wife agreed sums, payable at in¬ 
tervals, for a period extending be¬ 
yond his death, and such a stipula¬ 
tion or contract may be embodied 
in a divorce decree, if equitable and 
approved by court. 

Va.—^Foster v. Foster, 77 S.E.2d 471, 
195 Va. 102, 39 A.L.R.2d 1397. 
Submission by wife after of 

pleadings 

Where wife submitted property set¬ 
tlement agreement to the court, 
which agreement, including provi¬ 
sions for payment to her in lieu of 
alimony, was approved at her request, 
its submission in writing evidenced 
its existence and established its pro* 
visions and sufficiently carried out 
purpose of statute providing that, 
when a property settlement contract 
is filed with the depositions or plead¬ 
ings no alimony decree shall be en¬ 
tered except in accordance with the 
stipulation or contract unless party 
entitled to benefit raises an objection 
prior to entry of decree. 

Va.—Henebry v. Henebry, 38 S.E.2d 
320. 185 Va. 320. 

95.15 N.Y.—Holahan v. Holahan, 79 
N.Y.S.2d 786, 191 Misc. 47, motion 
denied 77 N.Y.S.2d 339, affirmed 81 
N.Y.S.2d 680, 274 App.Div. 841, af¬ 
firmed 81 N.Y.S.2d 923, 274 App.Div. 
846, affirmed 83 N.E.2d 696, 298 N.Y. 
798. 

Widelock v. Widelock, 73 N.Y.S. 
2d 899—Addis v. Addis, 73 N.Y.S. 
2d 843—Kloek v. Kloek, 54 N.Y.S. 
2d 543. 

Court’s power not circumscribed 
N.Y.—Rappaport v. Rappaport, 52 N. 
Y.S.2d 45, 268 App.Div. 1006. 

95.20 N.Y.—^Murray v. Murray, 104 
N.Y.S.2d 44, 278 App.Div. 183, af¬ 
firmed 103 N.E.2d 59, 303 N.Y. 700. 

96. N.Y.—Hamlin v. Hamlin, 230 N. 
Y.S. 51, 224 App.Div. 168. 

Lehmann v. Lehmann, 244 N.Y.S. 
265, 137 Misc. 8. 

Absolute good faith required 

Husband, sued for divorce, was re¬ 
quired to deal in absolute good faith 
in contracting for wife's future main¬ 
tenance. 

N.Y.—Hamlin v. Hamlin, 230 N.Y.S. 
61, 224 App.Div. 168. 
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bility to support the or where the provision 

for support is entirely inadequate,^^-!® or the agree¬ 
ment is void on its face, 96-15 or the husband fails to 
perform,97 or the agreement provides for its termi¬ 
nation in case of divorce,98 or where it is not the in¬ 
tention of the contract to supersede the authority 
of the court.98.6 

Obviously, if such a contract exists, there is no 
necessity for an application for alimony.99 Never- 
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theless, on application, the court may incorporate the 
provisions of the contract in the decree and an 
agreement will also be incorporated in the decree 
where &is was intended by the parties.i-S After a 
separation agreement has been so incorporated it has 
no independent existence and only the decree is en- 
forceable.l-10 The court cannot, however, be re¬ 
quired so to lend its aid to the enforceability of the 
agreement ;2 and it may limit the extent to which it 


96.5 N.T.—Nusbaum v. Nusbaum, 
113 N.T.S.2d 440, 280 App.Div. 

315—Nicholas v. Nicholas, 54 N.Y. 
S.2d 326, 269 App.Div. 748, motion 
denied 66 N.T.S.2d 124, 269 App. 
Div. 756. 

Strahl V. Strahl, 64 N.T.S.2d 490. 

Asrraeuieut for pasnoieuts fox limited 
period 

(1) Agreement entered into by hus¬ 
band and wife before wife secured 
divorce, providing that husband was 
to make certain payments to wife 
for certain period, was valid as 
measuring support to be provided by 
husband for period, but, in so far as 
agreement purported thereafter to 
exempt husband from his duty to 
provide continuing support for wife, 
agreement was invalid, and provi¬ 
sion for support in divorce decree 
was in full force. 

N.Y.—Strang v. Strang, 96 N.Y.S.2d 
159, 276 App.Div. 1092—Rubinfeld 
V. Rubinfeld, 35 N.Y.S.2d 781, 264 
App.Div. 888, appeal denied 37 N. 
Y.S.2d 443, 264 App.Div. 968, mo¬ 
tion dismissed 47 N.E.2d 439, 289 
N.Y. 838. 

(2) If terms of agreements en¬ 
tered into by husband and wife be¬ 
fore wife secured divorce provid¬ 
ing that husband was to make cer¬ 
tain payments to wife for five years 
knd purporting thereafter to exempt 
husband from his duty to provide 
continuing support for wife had been 
included in divorce decree, both de¬ 
cree and agreement would have be¬ 
come invalid, on completion of the 
payments, in so far as they pur¬ 
ported to exempt husband from his 
duty of providing continuing sup¬ 
port for wife. 

N.Y.—^Rubinfeld v. Rubinfeld, supra. 
Iiiunp-siuu, payment 

Where husband and wife entered 
into an agreement whereby wife 
agreed to accept a lump sum in full 
satisfaction of all claim for support 
and maintenance, agreement was not 
one by which parties mutually agreed 
on scale on which husband should 
support wife but was an attempt by 
husband to purchase exemption from 
his continuing duty of supporting 
wife and was not sufficient to relieve 
him of obligation to support wife 
when she subseauently procured, a 
divorce. 


N.Y.—Kyff V. Kyff, 36 N.B.2d 655, 286 
N.Y. 71. 

Fuqua v. Fuqua, 86 N.Y.S.2d 245. 

96.10 N.Y.—Manketo v. Manketo, 100 
N.Y.S.2d 269, 277 App.Div. 1009— 
Wimpfheimer v. Wimpfheimer, 29 
N,Y.S.2d 102, 262 App.Div. 304. 
XzLterest of state 

In making an award of alimony in 
divorce action, court must always 
have in mind interest of the state in 
the marriage and make such provi¬ 
sion that wife and children shall not 
be left in the community without 
adequate support, and every agree¬ 
ment between husband and wife for 
support must be viewed in light of 
continuing interest of state. 

N.Y.—^Kyif V. Kylf, 36 N.E.2d 666, 286 
N.Y. 71. 

96.15 N.Y,—^Dworkin v. Dworkin, 
286 N.Y.S. 982, 247 App.Div. 213. 
No valid consideration 
N.Y.—Dworkin v. Dworkin, supra. 
Agreement to live apart for life 
A separation agreement made di¬ 
rectly between the husband and 
wife, by which the parties agree to 
live apart from each other for their 
natural lives and the husband agrees 
to pay the wife a certain amount 
annually, is void, and therefore not 
a bar to the granting of permanent 
alimony by the court in an action by 
the wife for divorce. 

N.Y.—Maney v, Mancy, 104 N.Y.S. 
640, 119 App.Div. 706. 

97. N.Y.—^Zyaman v. Zysman, 261 
N.Y.S, 355, 140 Mi.sc. 617—Doh- 
mann v. Lehmann, 244 N.Y.S. 265, 
137 Misc. 8—Crawford v. Craw¬ 
ford, 221 N.Y.S. 661, 129 Miac. 
683. 

98. N.Y.—^Atherton v. Atherton, 49 
N.E. 933, 166 N.Y. 129, 63 Am.S.R. 
650, 40 L.Xt.A. 291, 5 N.Y.Ann.Cas. 
92, reversed on other grounds 21 
S.Ct. 644, 181 U.S. 166, 45 L.Kd. 
794. 

19 C.J. p 251 note 74. 

98.5 Determining intention of par¬ 
ties 

In divorce action, fact that parties 
raised issue of alimony in plead¬ 
ings indicated that parties original¬ 
ly intended that question of alimony 
should be for court to decide rather 
than a contractual agreement; 
where parties characterized instru- 
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ment as a "stipulation’’ rather than 
a "contract," pai'ties could fairly be 
assumed to have characterized it as 
a stipulation advisedly with inten¬ 
tion to accomplish the purpose of a 
stipulation; and fact that there was 
no settlement or adjustment of all 
property rights of parties growing 
out of the marital relationship, and 
that no provision was made to ex¬ 
tend husband’s obligation beyond his 
death, tended to support view that 
instrument was not so contractual 
as to have superseded authority of 
court to enter decree for alimony. 
Mo.—^Alverson v. Alverson, App 
249 S.W.2d 472. 

99. N.Y.—Kunker v. Kunker, 246 N. 
Y.S. 118, 230 App.Div. 641. 

1. N.Y.—Goldman v. Goldman, 26 N. 
B.2d 265, 282 N.Y. 296. 

Holahan v. Holahan, 70 N.Y,S.2a 
786, 191 Mlsc. 47, motion denied 77 
N.Y.S.2d 339, affirmed 81 N.Y.S.2d 
680, 274 App.Div. 841, affirmed 81 
N.\.S.2d 923, 274 App.Div, 846, af¬ 
firmed 83 N.E,2d 696, 298 N.Y. 798_ 

Carpenter v. Carpenter, 225 N.Y.S. 
431, 130 Misc. 698. 

Handel v. Mandcl, 80 N.Y.S.2d 96. 
R.L—Reynolds v. Reynolds, 166 A. 
686, 53 K.I. 326. 

Contract largely executed 

Incorporation in divorce decree 
of contract between parties relating 
to wife’s support and property settle¬ 
ment was not good iJraetlce, where 
contract was largely executed. 

N.Y.-Wimpfheim(»r v. Wimpfheimer. 
29 N.Y.S.2d 102, 262 App.Div. 304— 
Kunker v. Kunker, 246 N.Y.S. 118. 
230 App.Div. 641. 

1.6 N.Y.—Cooke V. Cooke, 154 N.Y.S. 
2d 757, 2 A.D.2d 128, appeal denied 
154 N.Y.S.2d 844, 2 A.D.2d 810. 

1.10 N.Y.—Cooke v. Cooke, supra. 
Juri.sdietion and power to enforce 
agrtuunents to pay alimony by con¬ 
tempt proceedings see infra § 261. 

2. N.Y.—Goldman v. Goldman, 26 N. 
E.2d 266, 282 N.Y. 296. 

Mandel v. Mandcl, 80 N.Y.S.2d 96. 
Refusal to decree respecting alimony 
Where supreme court was of opin¬ 
ion that fifteen dollars a week for 
alimony and support of four chil¬ 
dren, which was amount stipulated 
by parties, was Inadequate to main¬ 
tain wife and children but it did not 
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will aid enforcement against the husband under the 
decree by decreeing less onerous terms, leaving the 
wife to enforce otherwise whatever rights she may 
continue to have under the contract.* 

The fact that a separation agreement provides that 
the rights conferred thereunder are to survive any 
judgment for divorce, and are not to be deemed 
merged therein, does not deprive the court of the 
power to give the wife the additional rights and rem¬ 
edies that a decree might afford her;*-* but the 
courts will respect the intention of the parties to 
make the agreement supplementary or complemen¬ 
tary to the divorce decree rather than to supersede 
the decree.*-^-® 

Separation agreements, apart from their effect 
on the awarding of alimony in an action for divorce 
or judicial separation, are considered in Husband 
and Wife §§ 591-607. 

Construction of agreements. Rules governing the 
construction of contracts and legal documents gen¬ 
erally have been applied in the construction of agree¬ 
ments for the payment of support.*-^* 

Validity of particular provisions. A separation 
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agreement which contains all of the essential ele¬ 
ments is not rendered invalid or ineffective because 
it is in some respects left incomplete, where the in¬ 
completeness is as to the mechanics of implementing 
a particular provision, the parties decide to leave 
that matter for the court to decide, and the court 
can supply the missing provisions.^-20 

An agreement for the pa)unent of alimony cannot 
validly provide that the husband should pay or as¬ 
sume the burden of income tax on alimony payments 
which, under the tax statutes, is imposed on the 
wife.^*25 

Antenuptial agreements. While antenuptial 
agreements which do not contemplate or encourage 
divorces may be considered by the court along with 
other evidence,^ they do not constitute a bar to the 
awarding of permanent alimony.5 A fortiori, a void 
antenuptial contract is no bar to the awarding of 
alimony.^ 

After a decree of divorce has been rendered, the 
parties may agree as to the sums to be paid the wife 
as alimony,*^ and in furtherance of such an agree- 


appear that the husband could pay 
more, court would make no provision 
in divorce decree for maintenance, 
and husband's obligation as fixed by 
law to support his family remained 
unaffected by the decree. 

N.Y.—Sollenne v. Sollenne, 22 N.T.S. 
2d 755. 

3. N.y.—Goldman v. Goldman, 26 
K.E.2d 266, 282 N.Y. 296. 

KyfC V. KyfC, 23 N.Y.S.2d 146, 260 
App.Div. 472, reversed on other 
grounds 35 N.E.2d 655, 286 N.Y. 71. 

3.5 N.Y.—McCanliss v. McCanliss, 
49 N.Y.S.2d 289. 268 App.Div. 138— 
Wimpfhoimer v. Wimpfheimer, 29 
N.Y.S.2d 102, 262 App.Div. 304. 

3.10 N.Y.—McCanliss v. McCanliss, 
49 N.Y.S.2d 289, 268 App.Div. 138. 

3.15 N.Y.—Cooke v. Cooke, 154 N.Y. 
S.2d 757, 2 A.D.2d 128, appeal de¬ 
nied 154 N,Y.S.2d 844, 2 A.D.2d 
810. 

Substance and form 
To determine whether agreement 
for monthly payments to wife con- 
8titut<}s an alimony provision, courts 
will look to the substance as well as 
the form of agreement. 

Colo.—International Trust Co. v. 
Liobhardt, 139 P.2d 264, 111 Colo. 
208, 147 A.L..R. 700. 
Contemporaneous instjmments read 
together 

Where separation agreement, di¬ 
vorce decree, and husband’s will were 
contemporaneously executed they 
would be read together in determin- 
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ing effect of provision of separation 
agreement for payment of alimony 
for lifetime of wife. 

N.Y.—Cooke v. Cooke, 164 N.Y.S.2d 
757, 2 A.D.2d 128, appeal denied 
154 N.Y.S.2d 844, 2 A.D.2d 810. 

Oral modification 

Where alimony decree, based on an 
agreement, called for payment of 
twenty-five thousand dollars a year 
but defendant, pursuant to an al¬ 
leged oral modification, paid five 
hundred dollars a month, which sum 
plaintiff accepted for over thirteen 
years, and plaintiff, several years aft¬ 
er defendant commenced making 
five hundred dollar payments, ac¬ 
knowledged in writing that there 
were no arrears, evidence established 
an executed oral modification of orig¬ 
inal agreement precluding a recovery 
by plaintiff of difference between five 
hundred dollar a month payments and 
twenty five thousand dollars a year 
called for by original decree. 

N.Y.—Federman v. Federman, 64 N.Y. 
S.2d 16. 

3.20 N.Y.—Rosenfleld v. Rosenfield, 
134 N.Y.S.2d 787, 284 App.Div. 937, 
affirmed 132 N.B.2d 896, 309 N.Y. 
985. 

Mechanics of pledging stock as seen- 
rity for alimony 

Where parties to separation action 
had stipulated that all husband's 
stock in a corporation was to be 
deposited as security with trustee or 
escrowee to insure husband's pay¬ 


ment of permanent alimony but par¬ 
ties agreed to leave mechanics of 
pledging the stock to court, mere 
failure to agree on such mechanics 
was not a failure to agree on essen¬ 
tial terms and did not destroy the 
efficacy of the agreement. 

N.Y.—^Rosenfleld v. Rosenfleld, supra. 

3.25 N.Y.—^Kraunz v. Kraunz, 66 
N.E.2d 90, 293 N.Y. 152. 

4. Neb.—White v. White, 201 N.W. 
662, 112 Neb. 850. 

5. Neb.—White v. White, supra. 

19 C.J. p 250 note 59. 

6. Md.—Cohn v. Cohn, 121 A.2d 704, 
209 Md. 470—Hilbert v. Hilbert, 177 
A. 914, 168 Md. 364. 

Mich.—Scherba v. Scherba, 65 N.W. 2d 
758, 340 Mich. 228. 

7. U.S.—MacGill v. MacGill, C.C.A. 
Ill., 8 F.2d 490. 

Ala.—Adams v. Adams, 164 So. 749, 
231 Ala. 298. 

Minn.—Koch v. Koch. 264 N.W. 791, 
196 Minn. 312. 

19 C.J. p 252 note 92. 

After invalid decree 

Husband, having refused for 
years to pay under alimony decree, 
because void, cannot later assert 
that contract made after decree to 
pay wife sum named in decree 
monthly was without consideration, 
as being agreement to do what de¬ 
cree ordered. 

U.S.—MacGill v. MacGill, C.C.AI11., 
8 F.2d 490. 
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ment may submit their claims to an arbitrator for 
determination.^ 

Submission to arbitration. An agreement between 
the parties to submit to referees the question of the 
amount of alimony, and that the award shall be made 
a part of the decree, is binding on the parties.^ So 
an agreement that the question of alimony should 
be referred to a member of the court is not ob¬ 
jectionable.^^ 

Estoppel. A party who has had the benefit of 
such an agreement will be estopped to repudiate it^^ 

Arrearages under agreement. The divorce court 
will not, in the absence of a court order for alimony, 
enforce the performance of an agreement for sup¬ 
port or alimoily to the extent of arrearages, or 
previously accrued obligations, thereunder.il-^ 

§ 235. Mode of Allowance 

a. In general 

b. Periodical payments or gross sum 

c. Property 

a. In G-eneral 

In general, the manner In which alimony awarded Is 
required to be paid is a matter for the determination of 
the trial court; and while the mode of allowance gen¬ 
erally depends on the facts of the particular case, the 
usual and proper practice, in the absence of special cir¬ 
cumstances, Is to award alimony in a manner which will 
keep It under the control of the court. 

In general, the manner in which the alimony 
awarded shall be required to be paid is a matter for 
the determination of the trial court and, while 
the mode of allowance generally depends on the cir¬ 
cumstances of the particular casc,l- unless the cir¬ 
cumstances justify a different course, the usual and 
proper practice has been said to be to award alimony 
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in such manner that it shall remain under the con¬ 
trol of the court. 13 

Life insurance on husband for benefit of wife. 
While a provision requiring the husband to carry 
life insurance for the benefit of the wife has been 
held unauthorized,14 it has also been held that the 
husband may be required to maintain a life insurance 
policy for the benefit of the wife as sole bene- 
ficiary.14-5 Moreover, a wife has been granted an 
award of alimony for the purpose of enabling her 
to pay the premiums and continue, and thereby pro¬ 
tect her expectancy under, a life insurance policy 
wherein her divorced husband is the insured and 
she is the bencficiary,i4«io particularly where the 
policy has an accrued value purchased by premiums 
paid from community funds during the mar- 
riagc.14-15 

Pimds held by third person. Where funds of the 
husband arc held by a third person, the court, un¬ 
der some circumstances, may order the third person 
to pay out such funds as alimony.i4-20 

Medical expenses; hospitalization insurance. It 
has been held proper, under certain circumstances, 
to require the divorced husband to pay or assume lia¬ 
bility for medical, surgical, and dental expenses,!^--*'' 
and to procure and keep in force hospitalization in¬ 
surance for the benefit of his wife and children.l4-30 

b. Periodical Payments or Grross Sum 

While the rule is otherwise In some Jurisdictions, 
statutes In many jurisdictions authorize, or are construed 
as authorizing, the award of alimony in a gross or lump 
sum under the proper circumstances, sometimes In combi¬ 
nation with periodic alimony. In general gross alimony, 
even under statutes requiring the allowance of alimony 
to be in a specified aggregate sum, may be made payable 
in installments. 


8. Mas.s.—Carter v. Carter, 109 
Ma.sa. 300. 

9. Cal.—John.son v. Johnson, 35 P. 
G37, 4 Onl.tTnrep.Cas. 446. 

Me.—Stratton v. Stratton, 77 Me. 373, 
5)2 Am.R. 779. 

Mas.s.—Carter v. Carter, 109 Mass. 
306. 

10. Cal.— Corpus Juris cited iu In 

re Mesmer\s Estate, 270 P. 732, 733, 
94 C.A. 97. 

19 C.J. p 252 note 1. 

11. Fla.—^Worman v. Worman, 159 
So. 677, 118 Fla. 471. 

19 C.J. p 252 note 2. 

11.5 N.J.—Raymond v. Raymond, 
120 A.2d 270, 39 N.J.Super. 24. 
11.50 Kan.—Krueger v. Krueger, 255 
P.2d 621, 174 Kan. 249. 

N.H.—^Kibbee v, Kibbee, 108 A.2d 
46, 99 N.H. 215. 

12. Ky.—Cecil v. Cecil, 255 S.W. 64, 
200 Ky. 453. 


13. Cal.—Oruik.Mhank v. Crulkshank, 
121 P.2d 25, 49 C.A.2d 144. 

Ill.—Meighen v. Heighen, 138 N.R 
613, 307 III. 300. 

Mont,—Lewis v. Lewis, 94 r.2d 211, 
109 Mont. 42. 

N.J.—Greenberg v. Groonl>C‘rg, 133 A. 
7C8, 99 N.J.Eq. 461. 

14. Okl.—Kune V. Kune, 97 P.2d 
771, 186 Okl. 297. 

14.5 Minn.—Jkiker v. Rak<‘r, 28 N. 

W.2d 164, 224 Minn. 117. 

X>a.—Schultz V. Schultz, Com.Pl., 38 
Luz.Leg.Reg. 263. 

14.10 Cal.—Tempklns v. Tompkins, 
187 P.2d 840, 83 C,A.2d 71. 

14.15 Tompkins v. Tumpkin.s, su¬ 
pra. 

14.20 Xmprisoxunexit of husband 

Court in granting wife a divorce 
from husband sentenced by general 
court-martial to dve years’ imprison¬ 
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ment and forfoituro of pay and al- 
lowancoH would order building and 
loan a.ssociatlon having more tha.n 
one IhoiLsand eight hundred dollars 
ladonglng to husband to pay wife 
one hundred fifty dollar.s per month 
for permanent alimony and support 
of herself and four minor children 
having no other means of support. 
Ohit).—Mantz v. Mantz, Com.1‘1., 60 
N.E.2d 637. 

14.25 Mi<*.h.—Rrown v. Brown, 56 
N.\V.2a 367, 335 Mich. 511. 

3>en.tal servloes ordered paid by 
master 

In divorce action, th(* ordering of 
husband to pay for prof<*s.sional den¬ 
tal .services rendered wife was with¬ 
in the prerogative of the advisory 
master. 

N.J.—Yorn v. Torn, 49 A.2d 136, 138 
N.J.Kq. 608. 

14.30 Mich.—Brown v. Brown, 56 
N.W.2d 367, 335 Mich. 611. 
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In accordance with the definition of permanent 
alimony, m its strict sense, as an allowance which 
a court compels a husband to pay to a wife for her 
support and maintenance in case of a legal separa- 
tion or divorce, as discussed supra § 202, such ali¬ 
mony is required to be in the form of continuous 
payments of money at regular intervals ;15 and in 
the absence of any statute effecting a change, the 
early rule still prevails that the allowance or alimony 
should be a sum of money to be paid periodically, 
and not an aggregate, gross, or lump sum.i6 

Ihc above rule requiring periodic payments was 
formulated at a time when alimony meant an allow¬ 
ance for the support of a wife while living apart 


DIVORCE § 235 

from her husband under a legal separation or divorce 
from bed and board, under which the relation of 
husband and wife continued to exist, and when no 
duty to support a fully divorced wife was recog- 
nized.i^ Today, however, consistently with the view 
held by many,18 although not other,authorities, 
that the allowance given to the wife as alimony, 
whether or not so designated, embraces or is capa¬ 
ble of embracing not only a sum for support and 
maintenance, but a sum representing a property set¬ 
tlement as well, the statutes in many jurisdictions 
authorize, or are construed as authorizing, the 
court to award alimony or an allowance in gross or 
in a lump sum.^O 


15. Ark.—Brown v. Brown, 38 Ark. 
324. 

Fla,—Heckes v. Heckes, 176 So. 541, 
129 Fla. 643. 

Hawaii.—Miller v. Cooke Trust Co., 
33 Hawaii 690—Nobrega v. Nobre- 
ga, 13 Hawaii 654. 

Mcl.—Roberts v. Roberts, 154 A. 95, 
160 Md. 513—Bushman v, Bush¬ 
man, 145 A. 488, 157 Md. 166. 

N.J.—Parmly v. l\^rmly, 5 A.2d 789, 
125 N.J.Eq. 545. 

Htirman v. Herman, 6 A.2d 768, 
17 N.J.Misc. 127. 

19 G,J. p 260 note 92. 

16. Ark.—Binistill v. Birnstill, 234 
S.W.2d 757, 218 Ark. 130—Mcllroy 
V, Mollroy, 83 S.W.2d 550, 191 Ark. 
45—\Valk<‘r v. Walker, 227 S.W. 
762, 147 Ark. 376—Brown v. Brown, 
38 Ark. 324. 

Fla..—Heckes v. Heckes, 176 So. 641, 
129 Fla. 653. 

Md.—Roberts v. Roberts, 154 A. 95, 
160 Md. 513—Bushman v. Bush¬ 
man, 145 A. 488, 157 Md. 166. 
N-.J.—Parmly v. Parmly, 5 A.2d 789, 
125 N.J.Fci. 546. 

19 C.J. p 2(50 notes 94, 96. 

Iieglslative inteutloxi 
Under statute with respect to dis- 
<‘rutlon of trial court to allow ali¬ 
mony wht‘rc* a man obtain.s a divorce 
on ground that he and his wife have 
]»een living apart for a specified 
time, legislature did not intend that 
alimony should be paid in a large 
lump sum, or otherwls(* than in in¬ 
stallments of such amounts and of 
such fr<‘<iueney as wife needs the 
mon(‘y. 

La.—S<;ott v. Scott, 2 So.2d 193, 197 
La. 726. 

Periodic allowances are valid 

Ohio.—Lape v, Lape, 124 N.E. 51, 99 
Ohio at. 143, 6 A.L.R. 187. 

Tenn.—Buchholtz v. Buchholtz, 132 
S.W.2d 208, 175 Tenn. 87. 
Xitimp-sam award corrected 

Divorce decree In so far as it di- 
re<^ted husband to pay wife a lump 
sum of sixty dollars, payable in six 
monthly installments, as alimony, 
was erroneous as unauthorized under 


Arkansas law and would be corrected 
by directing husband to pay to wife 
permanent alimony in the amount of 
ten dollars per month, subject to 
any future changed conditions or 
circumstances affecting the parties in 
interest. 

Ark.—Birnstill v. Birnstill, 234 S.W. 

2d 757. 218 Ark. 130. 

Xastallxneats for definite period or 
aggregating specified sum 
<1) Divorce decree fixing wife’s 
alimony at sum of fifty dollars for 
twenty-four months and allowing at¬ 
torneys’ fees held improper, being 
award of gross sum to be paid in 
installments. 

Ark,—Mcllroy v. Mcllroy, 83 S.W.2d 
550, 191 Ark. 45. 

(2) However, divorce decree fixing 
wife’s alimony at twenty-five dol¬ 
lars per month for twelve months 
was held proper, where husband 
could pay such sum in such length of 
time, and alimony amounted to that 
sum with interest which husband 
had obtained from wife during their 
marriage, notwithstanding decree 
had some aspects of award in gross. 
Ark,—Bethune v. Bethune, 94 S.W.2d 
1043, 192 Ark. 811, 105 A.L.R. 814. 
Giving effect to agreement 
Although there is no statutory 
authorization for the award of ali¬ 
mony in gross, the court may never¬ 
theless, under proper circumstances, 
approve a settlement made between 
husband and wife for alimony due 
and to grow due in the future. 

N.J.—Greenberg v. Greenberg, 133 A. 
768, 99 N.J.Eq. 461—Sobel v. Sobel, 
132 A, 603, 99 N.J.Eq. 376—Heg- 
gan V. Heggan, Ch., 116 A. 687. 

17. Wis.—Hooper v. Hooper, 78 N. 
W. 753, 102 Wis. 599, 44 L.R.A. 
725. 

“The award . . . was predi¬ 

cated upon a continuance rather 
than a dissolution of the marriage 
bond.” 

N.J.—Parmly v. Parmly, 5 A.2d 789, 
791, 125 N.J.Eq. 545. 

18. Conn.—Lyon v. Lyon, 21 Conn. 
185. 


Iowa.—Kraft v. Kraft, 187 N.W. 449, 
193 Iowa 602. 

Ohio.—Cook V. Cook, 64 N.E. 567, 66 
Ohio St. 566, 58 L.R.A. 625. 

Foulks V. Poulks, 197 N.E. 201, 
49 Ohio App. 291. 

Tenn.—^Brown v. Brown, 4 S.W.2d 
345, 156 Tenn. 619. 

“It [a lump sum alimony award] 
is a settlement between the husband 
and the wife as to the interest of 
the latter in his property, and as 
to the extent of the husband’s duty 
to contribute to her maintenance 
and support.” 

Miss.—Miller v. Miller, 159 So. 112, 
119, 173 Miss. 44—Guess v. Smith, 
56 So. 166, 167, 100 Miss. 457, Ann. 
Cas.l914A 300. 

TDTnless expressly stated so to be 
in the judgment, a gross sum allow¬ 
ance is not to be regarded as a divi¬ 
sion or partition of the property of 
the husband between the parties 
under a statute authorizing a divi¬ 
sion or partition of the husband’s 
property, but must be treated as ali¬ 
mony proper. 

Wis.—Thomas v. Thomas, 41 Wis. 
229—^Hopkins v. Hopkins, 40 Wis. 
462. 

19. Va.—^Eaton v. Davis, 10 S.E.2d 
893, 176 Va. 330. 

20. U.S.—Schroeder v. Hobby, C.A. 
N.M., 222 F.2d 713. 

Ala.—^Wood V. Wood, 82 So.2d 556, 
263 Ala. 384—Roubicek v. Roubicek, 
21 So.2d 244, 246 Ala. 442—Plunkett 
V. Plunkett, 137 So. 24, 223 Ala. 
400—Smith v. Rogers, 112 So. 190, 
215 Ala. 581. 

Cal*—^Hall V. Superior Court In and 
For Los Angeles County, 289 P.2d 
431, 45 C.2d 377. 

Haywood v. Haywood, 251 P.2d 
1006, 115 C.A.2d 339—Blache v. 
Blache, 160 P.2d 136, 69 C.A.2d 
616—Scheibe v. Scheibe, 134 P.2d 
835, 57 C.A.2d 336, followed in 134 
P.2d 841, 57 C.A.2d 1019—Cruik- 
shank v. Cruikshank, 121 P.2d 25, 
49 C.A.2d 144—Honey v. Honey, 214 
P. 250, 60 C.A. 759. 
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Nature and meaning of “alimony in gros/’ and may be made payable in installments, as appears be- 
othcr terms. The terms “alimony in gross” and low, the fact that a particular award is payable in 
“gross alimony” are applied to an amount agreed on periodic installments does not determine whether the 
or determined in full or in lieu of all alimony.^®-® award is for gross alimony or periodic alimony ;20.2o 
The payment of a fixed sum is the essence of an but, where an award is payable in periodic install- 
award of “alimony in gross,” or “gross ali- ments, the payment, to constitute gross alimony 
mony,”20.io and is generally the feature which dis- must be limited to a definite length of time or to a 
tinguishes^it from periodic alimony or alimony gen- fixed sum.20-25 The use of the term “lump sum ali- 
erally.20-15 Since a gross sum award of alimony mony” has been held to be ambiguous.20-30 The fact 


Fla.—^Reid v. Reid, 68 So.2d 821. 
Killian v. Killian, App., 97 So. 
2d 201. 

Hawaii.—Santos v. Santos, 40 Hawaii 
644—Miller v. Cooke Trust Co., 
33 Hawaii 690. 

Idaho.—Enders v. Enders, 211 P. 
549. 36 Idaho 481. 

Ill.—McGaughy v. McGaughy, 102 N. 
E.2d SOG, 410 Ill. 596. 

Walters v. Walters, 94 N.E.2d 
726, 341 I11.APP. 561, affirmed 99 
N.E.2d 343, 409 Ill. 298—Barnett v. 
Barnett, 84 N.E.2d 648, 336 Ill. 
App. 601—Donini v. Donini, 73 N.B. 
2d 127, 331 lll.App. 405—Brosie v. 
Brosie, 69 N.E.2d 518, 329 IlLApp, 
514—Stuekek v. Stuckek, 249 Ill. 
App. 508. 

Iowa.—Mileham v. Mileham, 195 N.W. 
345. 

Ky.—Whitaker v. Whitaker, 183 S.W. 
2d 623, 298 Ky. 590-Skidmore v. 
Skidmore, 87 S.W.2d 631, 261 Ky. 
327—Lyon v. Lyon, 47 S.W.2d 1072, 
243 Ky. 236—Cecil v. Cecil, 255 S. 
W. 64, 200 Ky, 453. 

Mo.—AVhite v. Shalit, 1 A.2d 765, 136 
Me. 65. 

Mas.s.—Klar v. Klar, 76 N’.E.2d 6, 
322 Mn.s.s. 59—Baird v. Baird, 41 N. 
E,2d 5, 311 Mass. 329. 

Mich.—Clark v. Clark, 23 N‘,W,2d 663, 
315 Mich. 254—^Hagrerty v. Hagerty, 
192 N.W’*. 553, 222 Mich. 166— 

Tiffin V. Tiffin, 176 N.W. 435, 209 
Mich. 232. 

MLss.—McCraney v. McCraney, 43 
So.2d 872, 208 Miss. 105—Aldridge 
V. Aldridge, 27 So.2d 884, 200 Miss. 
824—Hopkins v. Hopkins, 165 So. 
414, 174 Miss. 643—Miller v. Mil¬ 
ler, 159 So. 112, 173 Mias. 44. 

Mo.—Bowzer v. Bowzer, 155 S.W.2d 
630, 236 Mo.App. 614. 

Mont.—Stale ex rel. Tong v. Dis¬ 
trict Court ol’ Second Judicial Dlst. 
in and for Silver Bow County, 96 
I\2d 918, 109 Mont. 418—Lewis v. 
Lewis, 94 l>.2d 211, 109 Mont. 42— 
Nuhn V. Nuhn, 37 P.2d 671, 07 
Mont. 696—Ba.st v. Bast, 217 P. 345, 
68 Mont. 69—BrI.atol v. Bristol, 211 
P. 205, 65 Mont. 508. 

N.H.—Kibhee v. Kibbee, 108 A.2d 46, 
99 N.H. 216. 

N.M.—Golden v. Golden, 68 I->.2d 928, 
41 N.M. 866. 

Ohio.—DufC V. Duff, App., 126 N.E.2d 
466—Klump V. Klump, 121 N.E.2d 
273, 96 Ohio App. 93. 


Or.—Howard v. Howard, 103 P.2d 
756, 164 Or. 689. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601. 

Tenn.—Brown v. Brown, 4 S.W.2d 
345, 166 Tenn. 619—Williams v. 
Williams, 236 S.W. 938, 146 Tenn. 
38. 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

Wash.—^Valaer v. Valuer, 277 P.2d 
326, 45 Wash.2d 566—^Evans v. 
Evans, 46 P.2d 730, 182 Wash. 297— 
Christenson v. Christenson, 261 P. 
Ill, 141 Wash. 226. 

W.Va.—Tuning v. Tuning, 111 S.E. 

139, 90 W.Va. 467. 

19 C.J. p 260 notes 1, 4. 

Statute held uot applicable retroac¬ 
tively 

Statute granting court jurisdiction 
to order periodic or lump-sum pay¬ 
ments in any permanent alimony 
award is not applicable retroactively 
to decree in divorce action in wliich 
llling of bill and entry of llmil de¬ 
cree occurred prior to time statute 
became effective. 

Fla.—Welsh v. Welsh, 36 So.2d 6, 160 
Fla. 380. 

Interest In trust fund 

A decree requiring the husband to 
assign as alimony a portion of his 
interest in a trust fund in which ho 
has a vested rtsmtxlndcr is valid un¬ 
der a statute authorizing the court to 
award the wife a just part of the 
husband’s estate. 

N.H.—^Konnard v. Kennard, 129 A. 
726, 81 N.H. 609. 

Monthly allowance over prescribed 
period 

Under statute to that effect, com¬ 
mon pUias court has power to make 
alimony award payable in regular In¬ 
stallments over a prescribed period. 
Ohio.—De Milo v. Watson, 143 N.B.2d 
707, 166 Ohio St. 433. 

20.5 in.—^Walters v. Walters, 99 N. 
E.2d 342, 409 Ill. 298. 

Whitney v. Whitney, 146 N.E.2d 
800, 16 Xll.App.2d 425. 

20.10 Cal.—Gouthro v. Wlnstanley, 
302 P.2d 450, 145 C.A.2d 367. 

Ill.—^Walters v. Walters, 94 N.E,2d 
726, 341 lll.App. 561, affirmed 99 N. 
E.2d 342, 409 Ill. 298. 

20.15 Cal.—Gouthro v. Wlnstanley, 
302 P.2d 450. 146 C.A.2d 367, stat¬ 
ing Illinois law. 
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Terms compared and distinguished 

(1) The term “alimony” is for an 
indefinite period of time and usually 
for an Indefinite total sum, while 
the phrase “alimony in gross” or 
“gross alimony” is for a definite 
amount and the payment is always 
for a definite length of time, and is 
a charge on the husband’s estate and 
is not modifiable. 

Gal.—Gouthro v. Wlnstanley, supra. 

(2) Alimony is a continuous allot¬ 
ment of sums payable at regular in¬ 
tervals, for the wife’s support from 
year to year. A lump sum payment 
is a final property settlement be¬ 
tween the parties. Its purpose being 
to finally adjust and determine the 
financial relations as well as the 
marital rights at one and the same 
time. 

Hawaii.—Miller v. Cooke Trust Co., 
33 Hawaii 690—Nobroga v. Nobre- 
ga, 13 Hawaii 664. 

20.20 Ill.—^Walters v. Walters, 04 N. 
E.2d 720, 841 lll.App. 661, affirmed 
99 N.E.2d 342, 409 Ill. 298. 

20.25 Cal.—Gouthro v. Winstanley, 
302 I>.2d 450, 146 C.A.2d 367, stat¬ 
ing Illinois law. 

Ill.—Walters v. Walters, 04 N.E.2d 
726, 341 IlLApp. 661, affirmed 99 N. 
E.2d 343, 409 HI. 208. 

CoutiuuatloxL of pa3rm6]i.t after gross 
sum reached 

A provision of divorce decree for 
nine thou.sand six hundred dollars 
alimony, while stated as a judgment 
fur that amount, could not properly 
be designated as “lump-sum alimony” 
where it was payable in monthly In¬ 
stallments and whore the decree pro¬ 
vided for the continued payment of 
such installments after the nine 
thou.sand six hundred dollars should 
bo paid. 

Mont.—Lewis v. Lewis, 94 P.2d 211, 
109 Mont. 42. 

20.30 Or.—Bennett v. Bennett, 302 
P.2d 1019, 208 Or. 624. 

Award construed 

Viewing record as a whole, it was 
clear that court granting husband di¬ 
vorce intended two thousand dollars 
cash award to wife to be part of 
property division rather than award 
for her support and maintenance, not¬ 
withstanding denomination thereof as 
“lump sum alimony.” 

Or.—Bennett v. Bennett, supra. 
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that the award under the statute is for periodic pay¬ 
ments rather than out of the husband’s estate may 
not change its character as alimony .20.85 

Divorce from bed and board. In some jurisdic¬ 
tions,21 but not others.22 an award of alimony in 
gross may be made even where the divorce is only 
from bed and board and not from the bonds of 
matrimony. 

Combination of modes of payment of alimony. 
Under some statutes, the award may involve a com¬ 
bination of alimony in gross and periodic pa^^ents, 
and need not be confined to one mode or the other ;23 
but under other statutes it has been held that an 
award of permanent alimony in a gross sum pre- 
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eludes the allowance of periodic payments in addi¬ 
tion thereto.24 Certainly, an award of installment 
alimony which is adequate precludes an additional 
award of alimony in gross for support.^® The al¬ 
lowance of periodical payments to a wife for the 
support and maintenance of a child does not pre¬ 
clude an award to her of alimony in gross.^^ 

Statutory requirement of specified sum; payment 
in installments. While some statutes require that 
the allowance or alimony be in a specified aggregate 
sum,27 unless specific property is awarded,23 un¬ 
der such a statute,23 as well as under others author¬ 
izing allowances in gross,30 the gross sum allowed 
may be made payable in installments in the court’s 


20.35 Conn.—Bielan v. Bielan, 62 A. 
2d 664, 135 Conn. 163, 9 A.L.R.2d 
1019. 

21. Ky.—Corpus Juris QLUoted ia Ce¬ 
cil V. Cecil, 265 S.W. 64, 66, 200 
Ky. 453. 

Mass.—Burrows v. Purple, 107 Mass. 
42S. 

Mich.—HaKorty v. Hagerty, 192 N. 

W, 553, 222 Mich. 166. 

W.Va.—Tuning v. Tuning, 111 S.B. 

139, 90 AV-Va. 457. 

19 C.J. p 261 note 6. 

22. Hawaii.—Gomes v. Gomes, 27 
Hawaii 230. 

23. Ala.—•Wood V. "Wood, 82 So.2d 

556, 263 Ala. 384—Roubicek v. 

Rouhicok, 21 So.2d 244, 246 Ala, 
442—Smith v. Rogers, 112 So. 190, 
216 Ala. 581. 

Ill. — UroMo. V. Brosie, 69 N.E,2d 618, 
329 Ill.App, 614. 

Ky.—AVhitakcr v. Whitaker, 183 S.W. 

2d 623, 298 Ky. 590. 

Mum.s.—K lar v. Klar, 76 N.E.2d 5, 322 
Mass. 59. 

Neb.—ChristoiYersen v. Christoff er- 
sen, 39 N.W.2d 635. 151 Neb. 763. 
Ohio.—Shively v. Shively, 96 N.E.2d 
276, 88 Ohio App. 7. 

In. Oregon 

(1) Tarms, *'in gro.s.s or in install- 
ment.s,” In statute empowering court 
granting divorce to provide for re¬ 
covery from party in fault of such 
amount of money in gross or in in¬ 
stallment.s a.s may be just and prop¬ 
er for such party to contribute to 
other parly’s maintenance, are per¬ 
missive, rather than exclusive, and 
do not preclude award of alimony 
both in gross and in installments 
to divor<*ed wife. 

Or.—Fuller v. Puller, 161 P.2d 979, 
175 Or. 136. 

<2) Case of Howard v. Howard, 103 
P.2d 766, 164 Or. 689, sometimes cited 
as authority for the view that the 
statute contemplates only an award 
of alimony either in gross or by in¬ 
stallments, did not determine that 
Question; it merely decided that the 
statute does not entitle a party ‘to 


lump sum alimony in an adeQuate 
amount to assure” support of the 
wife, “plus installment alimony 
awarded upon a similar basis.” 

Or.—^Puller v. Fuller, supra. 

24. Iowa.—Kraft v. Kraft, 187 N.W. 
449, 193 Iowa 602. 

25. Or.—Howard v. Howard, 103 P. 
2d 756, 164 Or. 689. 

26. Mont.—Bast v. Bast, 217 P. 345, 
68 Mont. 69. 

27. Ind.—Dissette v. Dissette, 196 
N.E. 684, 208 Ind. 567. 

Runyan v. Runyan, 126 N.E. 35, 
72 Ind.App. 469. 

Kan.—Peldmann v. Feldmann, 204 
P.2d 742, 166 Kan. 699—Morton v. 
Morton, 86 P.2d 486, 149 Kan. 77— 
Lydick v. Lydick, 76 P.2d 876, 147 
Kan. 385—Catren v. Catren, 18 P.2d 
134, 136 Kan. 864—Revere v. Re¬ 
vere, 299 P. 595, 133 Kan. 300— 
Revere v. Revere, 223 P. 1103, 115 
Kan. 676. 

Okl,—^Dobry v, Dobry, 220 P.2d 698, 
203 Okl. 327—Oder v. Oder, 299 P. 
202, 149 Okl. 63—Javine v. Javine. 
273 P. 267, 134 Okl. 283—Boulanger 
V. Boulanger, 260 P. 49, 127 Okl. 103 
—Dutton V. Dutton, 223 P. 149, 97 
Okl. 234. 

19 C.J. p 260 note 99. 

Although decree conforms to stip¬ 
ulation between the parties, it is 
void if it does not fix the aggregate 
amount to be paid. 

Okl.—Finley v. Finley, 50 P.2d 643, 
174 Okl. 467—^Plaxman v. Flax- 
man, 35 P.2d 950,'“'169 Okl. 66— 
West V. West, 273 P. 209, 134 Okl. 
226. 

Periodical payments for indefinite 
time 

The allowance of alimony payable 
monthly until the wife’s death or re¬ 
marriage is void. 

Kan.—Biffer v. BifCer, 224 P.2d 993, 
170 Kan. 304—Hardcastle v. Hard- 
castle, 293 P. 391, 131 Kan. 627— 
Conway v. Conway, 288 P. 666, 130 
Kan. 848. 


28. Okl.—Gilcrease v. Gilcrease, 98 
P.2d 906, 186 Okl. 451, 127 A.L.R. 
735. 

Income from specific property held 
proper award. 

Okl.—Frensley v. Frensley, 58 P.2d 
307, 177 Okl. 221. 

29. Ind.—^Winemiller v. Winemiller, 
17 N.E. 123, 114 Ind. 540—Ifert v. 
Ifert, 24 Ind. 473. 

Runyan v. Runyan, 126 N.E. 35, 
72 Ind.App. 469. 

Kan.—Biffer v. Biffer, 224 P.2d 993, 
170 Kan. 304—Morton v. Morton, 
86 P.2d 486, 149 Kan. 77—Lydick v. 
Lydick, 76 P.2d 876, 147 Kan. 385 
—Revere v. Revere, 299 P. 595, 133 
Kan. 800. 

Okl.—^Dobry v. Dobry, 220 P.2d 698, 
203 Okl. 327—Glomset v. Glomset, 
166 P.2d 423, 196 Okl. 528—^Frensley 

V. Frensley, 58 P.2d 307, 177 Okl. 
221—^Javine v. Javine, 273 P. 267, 
134 Okl. 283—Boulanger v. Boul¬ 
anger, 260 P. 49, 127 Okl. 103— 
Dutton V. Dutton, 223 P. 149, 97 
Okl. 234. 

Pasrment out of future earnings 
Kan.—Black v. Black, 118 P.2d 533, 
154 Kan. 314. 

30. Ala.—Wood V. Wood, 82 So.2d 
556, 263 Ala. 384—Roubicek v. Rou¬ 
bicek, 21 So.2d 244, 246 Ala. 442. 

Cal.— Corpus Juris Secundum cited 
in Gouthro v. Winstanley, 302 P. 
2d 450, 454, 145 C.A.2d 367. 
Hawaii.—^Miller v. Cooke Trust Co., 
33 Hawaii 690. 

Idaho.—^Enders v. Enders, 211 P. 549, 
36 Idaho 481. 

Ill.—Whitney v. Whitney, 146 N.B.2d 
800, 15 Ill.App.2d 425— Corpus Juris 
cited in Walters v. Walters, 94 N. 
E.2d 726, 731, 341 Ill.App. 561, af¬ 
firmed 99 N.B.2d 342, 409 Ill. 298 
— Corpus Juris cited in McKey v. 
Willett, 248 IlLApp. 602, 606. 
Iowa.—Mileham v. Mileham, 195 N. 

W. 345. 

Mo.—Lauderdale v. Lauderdale, 

App., 224 S.W. 126. 

Ohio.—Hetrick v. Hetrick, 139 N.E. 
2d 674, 101 Ohio App. 334. 
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discretion.31 Under an appropriate statute, the 
court may order periodical payments of alimony for 
a limited timc.^^ However, in other jurisdictions 
having statutes providing that the court shall de¬ 
cree to the spouse ‘‘such, sum of money, payable 
either in gross or in installments, as the court deems 
equitable,” it has been held that the award of ali¬ 
mony may be for a specified sum monthly,32.6 and 
need not be for a fixed sum payable in gross or in 

installments.^2.10 

Determination of mode of payment to be used. 
Where an award of alimony or allowance may be 
either in gross or by periodic payments, it has been 
said that ordinarily the better method of awarding 
alimony is by periodic payments or an annual allow- 
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ance payable at such intervals as may best suit the 
convenience of the husband and meet the demands of 
the wife,^^ to the end that the court may retain its 
power to modify the alimony provision as circum¬ 
stances may warrant in the interest of justice to 
both parties,34 as, for example, in the case of the 
possible termination by death or remarriage of the 
right of a divorced wife to claim support ;34.6 ^nd 
it has been held that a lump sum should not be 
awarded except where special equities exist,34.10 
or there is an impelling reason for its necessity or 

desirability.34.15 

Accordingly, such an award, rather than one for 
a lump sum, is often held proper,35 particularly 


Wash.—Evans v. Evans, 46 P.2d 730, 
182 Wash. 297. 

19 C.J. p 261 note 16. 

Acceleration provision 

Provision in divorce decree that in 
event husband defaulted on monthly 
alimony payments whole amount 
should then become due and pay¬ 
able held not abuse of discretion 
where husband’s estate and income 
was such that it was reasonably cer¬ 
tain that he could promptly meet 
payments. 

Ky.—Emery v. Emery, 94 S.W.2d 634, 
264 Ky. 331. 

Xiimited divorce 

Where a limited divorce was 
granted, the court could decree that 
alimony should be certain sum to be 
paid in monthly installments. 

Ind.—Goldberg v. Goldberg, 126 N.E. 
36, 72 Ind.App. 477. 

31- Ind.—Diasetto v. Dis.sette, 196 
N.E. 684, 208 Ind. 567, 

32. CaJ.—Brown v. Brown, 272 P. 
1052, 206 C. 7. 

Bechtel v. Bechtel, 12 P.2d 970, 
124 C.A. 617. 

32.5 Ohio.—Bryant v. Bryant, App., 
91 N.E.2d 276. 

32.10 Ohio.—Bryant v. Bryant, su¬ 
pra. 

33. Cal.—Hall v. Superior Court In 
and For Bos Angeles County, 289 
P.2d 431, 46 0.2d 377. 

Fla.—Corpus Juris Secuaduxu <iuoted 
at length in yandell v. Yandell, 39 
So.2d 654, 666. 

Ill.—McGaiighy v. McGaughy, 102 N. 
E.2d 806, 410 Ill. 696—Bis.sett v. 
Bissett, 31 N.E.2d 955, 375 Ill. 551, 
133 A.L.ll. 855—Gilbert v. Gilbert, 
137 N.E. 99, 305 111. 216. 

W.Va.—Tuning v. Tuning, 111 S.E. 

139, 90 W.Va. 467. 

IS C.J. p 261 note 6. 

“It is inadvi.sablo, except for .spe¬ 
cial reasons and under .special cir¬ 
cumstances. to make an award of 
alimony in gross or In lump sum.’* 
Mont—State ex rel. Tong v. District 


Court of Second Judicial Dist. in 
and for Silver Bow County, 96 P.2d 
918, 921, 109 Mont 418. 

34. Cal.—Cruikshank v. Cruikshank, 
121 P.2d 26, 49 C.A.2d 144—Honey 
V. Honey, 214 P. 250, 60 C.A. 759. 

Ky.—Alderson v. Alderson, 42 S.W.2d 
928, 240 Ky. 708. 

Mich.—Ba Vercombe v. Ba Vercombe, 
190 N.W. 640, 220 Mich. 699. 

Mont.—Bewis v. Bewis, 94 I».2d 211, 
109 Mont 42—Bristol v. Bristol, 
211 P. 205. 65 Mont. 508. 

34.5 Tenn.—Clothier v. Clothier, 232 
S.W.2d 363, 33 Tenn.App, 532. 
Construction of decree 
Where trial court retained juris¬ 
diction to modify divorce tlecn ‘0 
awarding allowance to divorced wife 
for her support, payable in in.stall- 
ment.s, construction of decree a.s pro¬ 
viding for ptiyment in installments 
did not invalidate provision of decree 
impres.sing a lien on husband’s prop¬ 
erty for payment of installments as 
they became due, but its only prac¬ 
tical effect would be to terminate 
payments in event of wife’s death or 
remarriage. 

Cal.—Cruikshank v. Cruik.shank. 121 
P,2d 25, 49 C.A.2d 144. 

34.10 Fla.—Yandell v, Yandell, 39 
So.2d 654. 

III.—Bardin v. Jtardin, 89 N.E.2d 67, 
339 I11..VPP. 68. 

There must he some eguitahle coa- 
sidoration sutllcient to warrant a de- 
paiture from the usual ruh* govern¬ 
ing the allowance of alimony. 

Ill.—Martin v. Martin, 195* IIl.App. 
32. 

34.15 Mont.—Stefonick v. Slefoniek, 
167 P.2d 848, 118 jVIont. 486, 16 A. 
B.n. 1211. 

35. Ark.—Harbour v. Harbour, 313 
H.W.2d 830. 

Iowa.—Werner v. Werner, 212 N.W. 
569, 204 Iowa 550. 

—Todd V. Todd, 269 S.W.2d 282 
—Metcalf V. Metcalf, 51 S,W.2d 
676, 244 Ky. 536—Howard v. How- 
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ard, 4 S.VV.2d 366, 223 Ky. 531_ 

McQueary v. McQueary, 205 S.W 
769, 181 Ky. 667. 

Mich.—Broadwell v. Broadwell, 194 
N.W. 555, 223 Mich. 641—Ba Ver¬ 
combe V. Ba Vercombe, 190 N.W. 
640, 220 Mich. 699. 

Mo.—Marx v. Marx, App., 153 S.W. 
2d 397—Wells v. Wells, App., 117 S. 
W.2d 700. 

N<‘l).—Mcllwain v. Mcllwain, 283 N. 

W. 845, 136 Neb. 705. 

Or,—Sieb(*rt v. Siebert, 199 P.2d 669, 
184 Or. 496—Allen v. Allen, 88 P.2d 
288, 161 Or. 325. 

Wash.—Booniis v. Boomi.s, 288 P.2d 
235, 47 Wash.2d 468—Warning v. 
Warning, 106 P.2d 715, 5 Wash.2d 
398. 

Particulai* ciroumstaaces held to fa¬ 
vor periodic payments 

(1) Where wife's health prohibited 
her from earning a livelihood, and 
alimony allowable und(*r the circum¬ 
stances would be legitimately ex¬ 
pended in a short time, leaving wife 
without moan.s of support, and hus¬ 
band was in bett<‘r condition to pay 
alimony In monthly installments, and 
wife would derive greater benellt by 
payment of alimony in monthly in- 
.stallments, trial court W'ould be di- 
rec!ted to provide for alimony pay¬ 
ments in monthly installments In lieu 
of lump-sum award granted wife 
when she obtained tlivoree. 

Ky.—Hardman v, Ilardmun, 214 S.W. 
2cl 391, 308 Ky. 284. 

(2) Wife was awarded alimony by 
monthly in.ML.‘illment.s rather than in 
gross, wlU‘re it was not to be expect- 
(^d that husband, who was engaged in 
u.sed automobile business would profit 
as grt*a,tly in the future as he had 
in the past, and payment of large 
Him>utit of money as alimony in gross 
might <‘ndanger hla business. 

Mo.—Burtrum v. Hurtrum, App., 210 
S,W.2d 364. 

Xiump-sum award held improper 

\Vht‘re bi>th parties to divorce ac¬ 
tion were comparatively young and 
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where^ the divorce is not absoluteSe or where the 
■conditions of the parties may change,^6.5 or where 
the husband's present estate or property is so small 
as to lender inadequate the award of any portion of 
it as a full and final award of alimony,37 or his 
estate or property is such that an adequate award 
would seriously handicap him.37.5 

Oil the other hand, it has been held to be proper 
and the better practice, at least with respect to some 
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situations, to award alimony in gross, 3 8 as where thv^. 
divorce is an absolute one, restoring the parties to 
the state of unmarried persons,39 where the mar¬ 
riage was of particularly short duration,39-5 where, 
there being no children, the lives of the parties will 
diverge,40 where the wife has brought money or 
property to the husband,^^ or where property has 
been accumulated by the joint efforts of the husband 
and wife 42 must be clear that the husband has 
assets sufficient to pay the gross award.42.5 


had lived together as man and wife 
no longer than five years and record 
did not indicate any danger of fail¬ 
ure of husband to comply with judg¬ 
ment directing periodic payments for 
wife’s support, award of alimony in a 
lump sum was improper and award 
of periodic payments for wife’s sup¬ 
port would provide substantial jus¬ 
tice. 

Mont.—Stefonick v. Stefonick, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.R. 
1211 . 

36. Ky.—Alderson v. Alderson, 42 
S.W.2d 028, 240 Ky. 708. 

Removal of husband to another 

state did not require award of allow¬ 
ance in gross sum, whore divorce was 
from bed and board. 

Ala.—McWilliams v. McWilliams, 112 
So. 318. 216 Ala. 16. 

39lvorce denied 

Where alimony is awarded a wife 
who is denied a divorce because of 
condonation, the allowance should be 
a continuing one for monthly pay¬ 
ments of the amounts, subject to 
modification on a change of circum¬ 
stances. 

Ark.—Shircy v. Shlrcy, 112 S.W. 369, 
87 Ark. 175. 

36.5 Mo.—Bowzer v. Bowzer, 155 S. 
W.2d 530, 236 Mo.App. 514. 

37. Goode v. Goode, 76 So.2d 
701—Corpus Juris Secundum quot¬ 
ed in Yandell v. Yandell, 39 So.2d 
B54, 556. 

Ky.—Kelley v. Kelley, 272 S.W. 757, 
209 Ky. 223. 

Ohio.—Shively v. Shively, 95 N.E.2d 
276, 88 Ohio App. 7. 

T(‘im.—Taylor v. Taylor, 232 S.W. 
446, 144 Tenn. 311. 

Kush V. Hush, 232 S.W.2d 333, 
33 Tenn,App. 496. 

Wis.—S<'hoenemann v. Schoenemann, 
193 N.W. 983, 181 Wis. 13. 

37.5 ^Destruction of estate; limit¬ 
less encumbrance 

Kump-sum award of alimony in 
wife’s divorce action would not be 
sustained, where such an award 
would destroy husband’s small es¬ 
tate and encumber his anticipated in¬ 
come for a limitless period of time, 
and it was not shown that wife con¬ 
tributed to accumulation of property 
of husband. 


Fla.—Yandell v. Yandell, 39 So.2d 
554. 

38. Fla.—Goode v. Goode, 76 So.2d 
794—Reid v. Reid, 68 So.2d 821— 
Christian v. Christian, 52 So.2d 
905—Chesnut v. Chesnut, 33 So.2d 
730, 160 Fla. 83. 

Cocalis V. Cocalls, App., 103 So. 
2d 230. 

Iowa.—Smith v. Smith. 186 N.W. 632, 
192 Iowa 1358. 

Ky.—Carlton v. Carlton, 286 S.W.2d 
919—Petrie v. Petrie, 262 S.W.2d 
182—Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 55—Yung v. Yung, 171 
S.W.2d 1017, 294 Ky. 369. 

Miss.—Aldridge v. Aldridge, 27 So.2d 
884, 200 Miss. 824. 

Neb.—Metschke v. Metschke, 20 N.W. 
2d 238, 146 Neb. 461, opinion sup¬ 
plemented on other grounds 20 N. 
W.2d 616, 146 Neb. 461—Martin v. 
Martin, 17 N.W.2d 625, 145 Neb. 655 
—Dunlap V. Dunlap, 18 N.W,2d 51, 
146 Neb. 735. 

Or.—McCalllster v. McCallister, 229 
P. 687, 113 Or. 124. 

Utah.—^Foreman v. Foreman, 176 P.2d 
144, 111 Utah 72. 

Wash.—Christenson v. Christenson, 
251 P. Ill, 141 Wash. 226. 

19 C,J. p 261 note 7. 

“Where the husband’s estate is 
sufficient to enable him to respond 
to an award in gross, it will often 
be conducive to the welfare and hap¬ 
piness of both parties to end the re¬ 
lation of debtor and creditor between 
them by making such an award.” 
Miss.—Miller v. Miller, 159 So. 112, 
120, 173 Miss. 44. 

Particular circumstauces held to fa¬ 
vor award In gross 
An award of alimony in gross is de¬ 
pendent on the existence of special 
circumstances, if any, having due re¬ 
gard for the best interests of the par¬ 
ties and the husband’s financial abil¬ 
ity to respond to such award; and 
where, as here, it is shown that the 
acts alleged to constitute grievous 
mental suffering and extreme cruel¬ 
ty, and the contributions of the wife 
toward the accumulation of property 
comprising the husband’s sole estate, 
coupled with the existence of appar¬ 
ent and extreme animosity between 
the parties constitute such special 
circumstances, the granting of an 
award in gross is warranted. 


Hawaii.—Santos v. Santos, 40 Hawaii 
644. 

39. Ky.—Lyon v. Lyon, 47 S.W.2d 
1072, 243 Ky. 236. 

19 C.J. p 261 note 9. 

Only where husband has no es¬ 
tate, but has earning capacity, will 
a periodic allowance be awarded on 
the granting of an absolute divorce. 
Tenn.—Brown v. Brown, 4 S.W.2d 345, 
156 Tenn. 619—Williams v. Wil¬ 
liams, 236 S.W. 938, 146 Tenn. 38— 
Taylor v. Taylor, 232 S.W. 445, 144 
Tenn. 311. 

39.5 Utah.—Foreman v. Foreman, 
176 P.2d 144, 111 Utah 72. 

40. Ohio.—Baker v. Baker, 18 Ohio 
Cir.Ct., N.S., 302—Baker v. Baker, 
34 Ohio Cir.Ct. 376. 

41. Fla.—Goode v. Goode, 76 So.2d 
794— Corpus Juris Secundum quot¬ 
ed in Yandell v. Yandell, 39 So.2d 
554, 556. 

Ill.—Riddlesbarger v. Riddlesbarger, 
83 N.B.2d 382, 336 Ill.App. 266— 
Martin v. Martin, 195 Ill.App. 32. 

42. Ala.—McWilliams v. McWil¬ 
liams, 112 So. 318, 216 Ala. 16. 

Fla.—Goode v. Goode, 76 So.2d 794— 
Corpus Juris Secundum quoted in 
Yandell v. Yandell, 39 So.2d 554, 
556. 

Ill.—^Donini v. Donini, 73 N.E.2d 127, 
331 IlLApp. 405. 

Or.—^Wilhelm v. Wilhelm, 270 P. 516, 
126 Or. 388. 

W.Va.—Tuning v. Tuning, 111 S.E. 

139, 90 W.Va. 457. 

Reason for rule 

“This practice is predicated upon 
the theory that in such cases equity 
and justice demand that the wife 
should share in the estate of the 
husband, and that the amount of the 
alimony be determined not merely 
by the necessities of the wife but also 
by the equities of the case.” 

Ill.—^Martin v. Martin, 195 IlLApp. 32, 
36. 

Community property 
N.M.—Golden v. Golden, 68 P.2d 928, 
41 N.M. 356. 

42.5 Fla.—Goode v. Goode, 76 So,2d 
794. 

Tenn.—^Rush v. Rush, 232 S.W.2d 333, 
33 Tenn.App. 496. 
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In the final analysis, the question of whether or 
not an allowance of a gross sum should be made 
must be determined by the facts of the particular 
case, having due regard to the best interest of the 
parties and the husband’s financial ability to respond 
to an award in gross and in general, where the 
award may be by alimony in gross or by periodic 
alimony the award will depend on the sound discre¬ 
tion of the court under the particular circumstanc- 
es,43.5 Accordingly, where alimony in gross is 
awarded, it is especially important that every fact 
material to the determination of a just award should 
be before the court.^^ 

It has been held that an award in gross cannot 
be made in the absence of proof of the wife’s age 
and expectation of life ;45 and where the allowance 
of a definite amount of alimony is made payable in 
installments, it should not be so ordered that the pay¬ 
ments will continue past the natural life expectancy 
of the husband, considering the ages of the parties 
and other facts involved in this case.’^s.s More¬ 
over, the time of payment of an award in gross 
should be so fixed as to preclude great financial 
sacrifice or unreasonable loss which may result from 
an inexpedient sale or other involuntary disposi¬ 
tion of assets in order to comply with the provi- 
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sions of the award.^^-i® 

Vesting of right and finality of obligation as to 
gross sum. Where a decree awards an allowance in 
gross, the right to the amount so fixed, even though 
it is made payable in installments, becomes vested 
in the wife,46 and the obligation of the husband to 
pay it has every element of finality.47 

c. Property 

While in many Jurisdictions statutes authorize, or are 
construed as authorizing, an award of a specific part of 
property as alimony or in lieu thereof, in other jurisdic¬ 
tions, in the absence of statutory authorization, the courts 
generally lack such power. The exercise of the power, 
where It exists, rests In the sound discretion of the court 
under the circumstances of the particular case. 

While the rule is otherwise in many jurisdictions 
in which statutes authorize, or are construed as au- 
thorizing, an award of property as alimony, as ap¬ 
pears below, and while, even in the absence of such 
statutory authorization, it has been said in a few 
cases that under special circumstances an award of 
alimony out of the husband’s real estate may be war- 
ranted,‘^8 as a general rule, in the absence of statu- 
tory author ization, a court in awarding alimony, in 
its Strict sense of money for the support and mainte¬ 
nance of the wifc,<9 has no power to award any spe- 


f atruess to hotli parties 
Lump-sum alimony award in lieu 
of periodic allowance is favored 
where husband owns sufficient prop¬ 
erty to permit such a settlement fair¬ 
ly to both parties. 

Ky.-—Howard v. Howard, 236 S.'W.2d 
332, 314 Ky. 685—Turner v. Ewald, 
162 S.W.2d 181, 290 Ky. 833. 

43. Pla.—Rublnow v. Rubinow, 40 
So.2d 661—Corpus Juris Secmiduxu 
Q.uoted in Yandell v. Yandell, 39 So. 
2d 654, 666. 

Cocalis V. Cocalis, App., 103 So. 
2d 230. 

Hawaii.—Santos v. Santos, 40 Hawaii 
644. 

Ill.—Rlddle.sbarfjer v. Riddlesbarger, 
S3 N.E,2d 382, 336 Ill.App. 266. 

Ky.—Hicks V. Micks, 290 S.W.2d 483 
—Carlton v. Carlton, 286 S.'\V.2d 
919—Youngblood v. Youngblood, 
252 S.‘W'.2d 21—Howard v. How¬ 
ard, 236 S.W.2d 932, 314 Ky. 685—- 
Hardman v. Hardman, 214 S.\V.2a 
391, 308 Ky. 284—Lyon v. Lyon, 47 
S.W.2d 1072, 243 Ky. 236—Cecil v. 
Cecil, 266 Q.'W. 64, 200 Ky. 463. 
Miss.—Hopkins v. Hopkins, 165 So. 
414, 174 Miss. 643—Miller v. Mil¬ 
ler, 169 So. 112, 173 Miss. 44. 

Mo.—Howard v. Howard, App., 171 S. 
W.2d 92—Bowzer v. Bowzer, 166 S. 
W.2d 630, 236 Mo.App. 514. 

‘‘We know of no fixed rule for the 
determination of the Question of 


whether gross or installment alimony 
should be awarded. We assume that 
the exercise of good business sense 
is the best means that can be pur¬ 
sued.” 

Or.—Howard v. Howard, 103 P.2d 756, 
760, 164 Or. 689. 

Temporary pretermission of montlily 
allowance 

In wife's suit for divorce and divi¬ 
sion of joint property, in which trial 
court properly awarded equal divi¬ 
sion of assets, which allowance to 
wife provided amply for her present 
exigencies and for maintenance of a 
minor daughter, court iiropurly pre- 
termitted a monthly allowance to 
wife until after husband’s roleast‘ 
from naval service. 

Ala.—Roubicek v. Roublcek, 21 So.2d 
244, 246 Ala. 442. 

43.6 Cal.—Hall V. Superior Court In 
and For Los Angelos County, 289 
P.2d 431, 45 C.2d 377. 

Mass,—Baird v. Baird, 41 N.E.2d 6, 
311 Mass. 329. 

Monthly allowances held proper 
Ala.—Oaine v. Caine, 79 So.2d 646. 
262 Ala. 454. 

Neb.—Masters v. Masters, 62 N.W.2(1 
802, 166 Neb. 669. 

44. Pla.—Corpus Juris Secundum 
Quoted in Yandell v. Yandell, 39 So. 
2d 654, 566. 

Ky.—Gooding v. Gooding, 47 B.W. 
1090, 48 S.W. 432, 104 Ky. 765. 
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Mich.—Ferguson v. Ferguson, 108 N. 
W. 682, 145 Mich. 290. 

45. Ky.—Gooding v. Gooding, 47 S. 
W. 1090, 48 S.W. 432, 104 Ky. 766, 
20 Ky.L. 066. 

45.5 Neb.—Mctschke v, Metschke, 20 
N.W.2d 238, 146 Nob. 461, opinion 
supplemented on other grounds 20 
N.W.2d 616, 146 Nob. 461. 

45.10 Hawaii.—Santos v. Santos, 40 
Haw^all 644. 

43. Ala.—Smith v. Rogers, 112 So. 
190, 215 Ala. 681. 

—Corpus Juris Seoundum Quoted 

ill Ya.ndeH v. Yandell, 39 So.2d 554. 

666 . 

Ill.—Walters v. Walters, 04 N.E.2d 
726, 341 Ill.App. 661, affirmed 99 N. 
E.2d 342. 409 Til. 298. 

47. Fla.—Corpus Juris Secundum 
Quoted in Yandell v. Yandell, 39 So. 
2d 664, 566. 

Haw’ail.—Miller v. Cooke Trust Co., 
33 Hawaii 690. 

Kan.—Bassett v. Waters, 103 Kan. 
853. 

Modification of allowance sec infra §S 
237-239, 

48. W.Va.—Reynolds v. Reynolds, 
69 S.B. 381, 68 W.Va. 15, Ann.Cas. 
1912A 889. 

10 C.J. p 262 note 20. 

49. D.C.—Keleher v. Keleher, 192 P. 
2d 601, 89 U.S.App.D.C. 266, cer¬ 
tiorari denied 72 S.Ct. 1037, 343 U.S. 
943, 96 L.Ed. 1348. 
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cific property of the husband,50 at least without an 
agreement between the parties to that effect.5i 

Thus the court has no power to make an award of 
the husband’s lands, absolutely divesting him of title 
thereto,52 particularly under a statute expressly so 
providing,52.5 notwithstanding the property may 
have been purchased with the wife’s money ;53 nor 
has the court power to award the wife possession of 
realty owned by the husband,54 or the exclusive use 
of realty owned jointly.55 It has been held that the 
husband’s real property may not be awarded by way 
of alimony even where the parties consent;56 but 
according to other authority, while the court is with- 
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out power to award property, it may approve an 
agreement to such effect between the parties and de¬ 
cree accordingly.57 Specific articles of personal 
property, it has been held, are within the general 
rule and cannot be awarded as alimony.58 

On the other hand, just as statutes relating to 
alimony are often construed as authorizing the 
award of alimony in a gross or lump sum, as dis¬ 
cussed supra subdivision b of this section, so, too, 
in a number of jurisdictions, the meaning of "ali¬ 
mony” as used in the statutes has been enlarged ei¬ 
ther expressly or impliedly to include property oth¬ 
er than money and to permit as an award of per- 


Neb.—Cizek v. Cizek, 96 N.W. 657, 
99 N.W. 28, 69 Neb. 797, 5 Ann.Gas. 
464. 

Wis.—Bacon v. Bacon, 43 Wis. 197. 

50. D.C.—Keleher v. Keleher, 192 F. 
2d 601, 80 U.S.APP.D.C. 266, certio¬ 
rari denied 72 S.Ct. 1037, 343 U.S. 
943, 96 L.Ed. 1348. 

Hawaii.—^Won^: Kwai Tong v. Choy 
Tin. 31 Hawaii 603. 

Mo.—Bishop V. Bishop, App., 151 S. 
W.2d 5G3. 

N.M.—Beals v. Ares, 185 P. 780, 25 
N.M. 469. 

Va.—Wilson v. Wilson, 81 S.E.2d 605, 
195 Va, 1060—Bray v. Landergren, 
172 S.E. 252, 161 Va. 699. 

61. Va.—Watson v. Mose, 183 S.E. 
428, 165 Va. 661. 

62. Mo.—Watts v. Watts, 263 S.W. 
421, 304 Mo. 361. 

Mo.—State ox rcl. George v. Mitchell, 
App,. 230 S.W.2d 116—Bishop v. 
Bishop, App., 161 S.W.2d 553— 
Landau v. Landau, App., 71 S.W,2d 
49. 

Or.—Davis v. Davis, 263 P. 914, 123 
Or. 667. 

Va.—Barnes v. American Fertilizer 
Co., 130 S.E. 002, 144 Va. 692— 
Lovegrovo v. Lovegrove, 104 S.E. 
804, 128 Va. 449. 

W.Va.—Gann‘S v. Games, 161 S.E. 

560, 111 W.Va. 327. 

19 C.J. p 202 notes 22. 23. 

Iilfe estate in husband’s lands with 
remainder to the children is im¬ 
proper. 

Wis.-Moul V. Moul, 30 Wis. 203. 

Sale of property for wife’s use 
Court cannot decree as alimony ab¬ 
solute title in specific property or 
sale of part of husband’s estate for 
wife’s use. 

Md.—Bushman v. Bushman, 145 A. 
488, 157 Md. 166. 

52.5 Xu Keutuoky 

(1) Under a statute expressly so 
providing, a chancellor is prohibited 
from making an order or rendering 


a judgment in a divorce suit which 
shall divest either party of the fee 
simple title to real estate. 

Ky.—Whitaker v. Whitaker, 183 S.W. 
2d 623, 298 Ky. 590—Campbell v. 
Campbell, 41 S.W.2d 1093, 240 Ky. 
202—Security Trust Co. v. Mober- 
ley, 251 S.W. 964, 199 Ky. 703. 

19 C.J. p 262 note 22 [b]. 

(2) Accordingly, to permit a sale 
for reinvestment of land conveyed 
under a judgment for alimony to a 
trustee for the wife for her life, 
with remainder to the children, and 
a provision if both children should 
die before reaching the age of twen¬ 
ty-one the remainder should revert 
to the husband, would permit the 
court indirectly to divest the fee- 
simple • title of the husband, which 
it is prohibited from doing directly, 
and therefore such sale for rein¬ 
vestment is not authorized. 

Ky.—Security Trust Co. v. Moberley, 
supra. 

(3) Judgment in divorce suit that 
attorney for husband and attorney 
for wife shall take charge of hus¬ 
band’s realty and sell it to highest 
bidder and make a half and half divi¬ 
sion of proceeds was erroneous be¬ 
cause of violation of statute provid¬ 
ing that no allowance made to wife 
shall divest husband of fee simple 
title to realty. 

Ky.—^Piersall v. Piersall, 194 S.W.2d 
627, 302 Ky. 486, 

(4) An award of portion of hus¬ 
band’s realty sufficient to make in 
value a stated sum in lieu of all other 
claims for alimony was an award of 
“lump sum alimony.” 

Ky.—^Whitaker v. Whitaker, supra. 

(6) However, a provision in divorce 
decree creating six thousand dollar 
trust fund on death of husband for 
wife who was awarded exclusive oc¬ 
cupancy of home and one hundred 
twenty-five dollars per month alimo¬ 
ny was not violative of statute pro¬ 
viding that no allowance to wife shall 
divest husband of fee simple title to 
realty. 


Ky.—^Drane v. Drane, 200 S.W.2d 930, 
304 Ky. 398. 

53. Neb.—Cizek v. Cizek, 96 N.W. 
657, 99 N.W. 28, 69 Neb. 797, 6 
Ann.Cas. 464. 

19 C.J. p 262 note 25. 

54. Hawaii.—Wong Kwai Tong v. 
Choy Tin, 31 Hawaii 603. 

Mo.—^Fisher v. Fisher, App., 207 S. 

W. 261. 

Faouily home 

Statute authorizing provision in 
judgment of separation for mainte¬ 
nance of wife and children does not 
authorize transfer of possession of 
family home to wife in payment of 
alimony. 

N.T.—^Donnelly v. Donnelly, 69 N.T. 
S.2d 651, 272 App.Div. 779. 

55. Md.—Roberts v, Roberts, 154 A. 
95, 160 Md. 513. 

56. Hawaii.—Wong Kwai Tong v. 
Choy Tin, 31 Hawaii 603. 

19 C.J. p 262 note 24. 

57. Mo.—Landau v. Landau, App., 
71 S.W.2d 49. 

19 C.J. p 262 note 27 ta] (2). 

58. Mo.—Ecton v. Tomlinson, 212 S. 
W. 865, 278 Mo. 282. 

Fisher v. Fisher, App., 207 S.W. 
261. 

N.T.—^Donnelly v, Donnelly, 69 N.T.S. 

2d 651, 272 App.Div. 779. 

Or.—^Davis v. Davis, 263 P. 914, 123 
Or. 667. 

19 C.J. p 262 note 27. 

Beteution. of abstracted funds 

In divorce action, trial court erred 
in permitting wife to retain sixty 
thousand dollars abstracted by her 
from husband’s funds, kept in safe 
deposit box, and in awarding her, in 
addition thereto, lump-sum alimony 
sufficient to give her a total sum in 
excess of thirty-five per cent of the 
total value of the husband's proper¬ 
ty. 

D.C.—^Keleher v. Keleher, 192 F.2d 
601, 89 U.S.App.D.C. 266, certiorari 
denied 72 S.Ct 1037, 343 U.S. 943, 
96 L.Ed. 1348. 
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manent alimony, to the wife in a proper case,^9 or 
in lieu of an award of permanent alimony,59-5 ^ spe¬ 
cific part of the husband^s property. 
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In such jurisdictions real property of the hus. 
band may be awarded in a variety of ways, as, for 
example, in fce;60 or real property of the husband 


59. Ala.—Corpus Juris Secaudiun 
cited in Moore v. Moore, 66 So.2d 
447, 449, 259 Ala. 326. 

Fla.—Halberstadt v. Halberstadt, 72 
So.2d 810. 

Kilian v. Kilian, App., 97 So.2d 

201 . 

Ga.—Berry v. Berry, 66 S.E.2d 336, 
208 Ga. 285. 

Ill.—Shekerjian v. Shekerjian, 178 N. 
E. 365. 346 Ill. 101. 

Bandy v. Bandy, 61 N.E.2d 586, 
326 Ill.App. 55. 

Ind.—Baker v. Baker, 108 N.E.2d 70, 
123 Ind.App. 152. 

Iowa.—Smith v. Smith, 186 N.W. 632, 
192 Iowa 1358. 

Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—Forster v. Forster, 
^80 P.2d 1067, 148 Kan. 202. 

Ky.—Fertig v. Fertig, 291 S.W. 706, 
218 Ky. 370—Hertel v. Hertel, 259 
S.W. 1025, 202 Ky. 422. 

Mass.—Klar v. Klar, 76 ]Sr.E.2d 5, 322 
Mass. 59. 

Mich.—Chadwick v. Chadwick, 266 N. 

W. 331, 276 Mich. 226. 

Nev.—First Nat. Bank of Nev. v. 

Wolff, 202 P.2d 878, 66 Nev. 51. 
N.M.—Oberg v. Oberg, 4 P.2d 918, 
35 N.M. 601—Beals v. Ares, 185 P. 
780, 25 N.M. 459. 

Ohio.—Bassolschwert v. Has.sol- 
schwert, 146 N.E.2d 224, 103 Ohio 
App. 202—Klump v. Klump, 121 
N.E.2d 273, 96 Ohio App. 93—Huff 
V. Huff, 74 N.E.2d 390, 79 Ohio App. 
514—Foulks V. Foulks, 197 N.E. 
201, 49 Ohio App. 291. 

Mantz V. Mantz, Com.Pl., 69 N. 
E.2d 637. 

Howe V. I-lowe, 21 Ohio N.P.,N.S.. 
324. 

Okl.—MeElrenth v. McEIrenth. 317 
r.2d 225—Swinford v. Swinford. 
305 P.2d 546—iMurphy v. Murphy, 
276 I>.2d 920—Ojl<*re.n.se v. CJU- 
crea.so. 08 P.Od 906, 186 Okl. 4t51. 
127 A.L.R. 735—Fren,slGy v. Frens- 
Icy, 58 P.2d 307, 177 Okl. 221— 
Moseloy v. Moseley, 42 P.2d 237, 
171 Okl. 150—Dresser v. Dresser 
22 P.2d 1012, 164 Okl. 94—Winslow 
V. Winslow, 10 P.2d 666, 156 Okl. 
260—Albert v. Albert, 251 P 470, 
120 Okl. 172. 

S.D.—Kressly v. Krossly, 87 N.W.2d 
601. 

T(‘nn.—Rush v. Rush, 232 S.W.2d 333, 

33 Tenn.App. 496—Hamby v. North- 
cut, 149 S.W. 2d 484, 25 Tenn.App. 
11 . 

10 C.J. p 262 note 29. 

“An allowance made by the court 
for the maintenance of the wife 
. . . after the divorce decree is 

entered in her favor, out of the sep¬ 
arate property of the husband, is 
‘alimony,* whether it reach the wife 
in the form of money or in the form j 


of property carved out of the prop¬ 
erty estate of the offending hus¬ 
band.’* 

Okl.—Tobin v. Tobin, 213 P. 884, S8S. 

89 Okl. 12. 

Purpose of statute 

(1) “The legislature seems to have 
enacted that statute for the purpose 
of putting an end to all after-contro¬ 
versies as to dower rights, and to set¬ 
tle the matter when a divorce is 
granted dissolving the marital 
bonds.** 

Ark.—Beene v. Beene, 43 S.W. 968, 
64 Ark. 618, 622. 

(2) “There were doubtless two 
reasons why the legislature, instead 
of providing for a yearly allowance 
to the wife, for her niaintenaiiee, 
authorized ... an absolute as¬ 
signment of a part of the husband’s 
estate. One was the nature of the 
separation, being an entire dissolu¬ 
tion of the marriage; another, the 
nature of the properly in a new 
country, where the income depended 
very much upon personal exertions." 
N.PX.—Parsons v. Parsons, 9 N.H. 309, 

319, 32 Am.D. 362. 

Alimony may he in money or proper- 
ty 

Since the divorce destroys the 
wile's homestead and dower rights 
in her husband’s property, in lii*u 
thereof and for her support, the court 
may award alimony either in money 
or in property. 

Ala.—Fan Cher v. Faneher, 80 So. 2d 
248, 262 Ala. 489—O’Bannon v. 

Ci’Bannon, 68 So.2d 779, 257 Ala 
246. 

Property transferred by wife to lius- 
hond 

Wh(?re property obtained by joint 
efforts of husband and wife was 
placed, in wife's name, but w’ife trans¬ 
ferred the property to husband, tak¬ 
ing notes and chattel mortgage, court 
could reasonably conclude that the 
property was In fact owned jointly 
or by husband, and that wife's right 
to the notc.s and mortgage arose out 
of the marriage relation, authorizing 
piovisions in divorce deerets for pay¬ 
ment to wife of the note.s and mort¬ 
gage, as “a proper exercise of the 
power of the court with reference to 
alimony." 

Alioh.—Westgute v. Wtsstgatc, 288 N. 
W. 860, 863, 291 Mich. IS. 

Property standing: ia name of third 
person 

Where a wife claims that her hus- 
b.'ind is the owner of real e.stat** 
standing In the name of a third piT- 
son, the court in a divorce proceed¬ 
ing brought by her against her hus¬ 
band and the ostensible owner of 
the land has jurisdiction to deter- 
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mine the husband’s interest therein 
and award it to the wife as alimony 
Ill.-—Van Vleet v. De Witt, 65 N.E* 
677, 200 Ill. 153. 

5&.5 Fla.-Oatley v. Oatley, 183 So 
497. 133 Fla. 848. 

Ill.—Savich V. Savich, 147 N.E.2d 85 
12 Ill.2d 454—Cross v. Cross, 125 N 
E.2d 488, 5 I11.2d 456—McGaughy 
V. McGaughy, 102 N.B.2d 806. 410 
Ill. 596—^Persico v. Persico, 100 N 
E.2d 904, 409 HI. 608. 

Mont.—Rufenach v. Rufenach, 185 P 
2d 293, 120 Mont. 351. 

N.AT.—Harper v. Harper, 217 P.2d 857, 
54 N.AL 194—Loveridge v. Love- 
ridge, 198 P.2d 444, 52 N.M. 353 . 
Wis.—Lewis v. Lewis, 230 N.W 77 
201 Wis. 343. ' ' 

60 . Mich.—Chadwick v. Chadwick, 
266 N.AV. 331, 275 Mich. 226. 
N.M.—Oberg v. Oberg, 4 P.2d 918 
35 N.M. 601. 

Okl. Welch V. Welch, 292 P 8*^4 
145 Okl. 286. ’ " ' 

19 C.J. p 263 note 34. 

In Illinois 

(1) Under 1949 amendment, ex¬ 
pressly so providing, the court may, 
whenever it deems it equita])le. or¬ 
der the husband or wif(^ as the case 
may be, to conv<‘y to tin- other party 
real, as well as personal, property. 
Ill.—Savich V. Savi<‘h, M7 N.E.2d 85, 

12 I11.2d 454—Cross v. Cross, 125 N. 
E..-d 488, 5 Ill.2d 456—Persico v. 
Persico, 100 N.R2d 904, 4()!l III. 608. 

(2) ThI.s provision for court order 

directing husband to convey to his 
wife real propt>rty as in 

Heu ot alimony i,s distinet from pow¬ 
er of court to settle* and divide prop¬ 
er!.rights of parties, including prop¬ 
erty held in joint ten;im‘y. 

III. Savich v. Savich, supra—Persico 
V. Persico, supra. 

(3) Hence, tin* statute does not re¬ 
quire proof of spci'ial equities to war¬ 
rant conveyance, but it may be prop¬ 
erly invoktal wherever an award of 
alimony could la* ent(‘r<>d. 

111. (Voss V. Cro.s,s, .supra—Persico 
V. iVrslco, supra, 

(4) N«‘vortht*le.ss, it was hold that 
where four hundred acrc*.s of four 
hundn*d forty acre farm came from 
parents of husband, and, because of 
the naturci of the realty, it was eH.sen- 
tia.l that the entire acreages be farmed 
as one unit, court erred In granting 
wife half of the realty as alimony in 
gross. 

Ill.—McGaughy v. McGaughy, 102 N. 
E.2d 806. 410 HI. 596. 

(5) It was formerly held that a de¬ 
cree for alimony should not vest the 
fee of the husband’s real estate in the 
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may be awarded for a term,61 generally during 
life, in case of a divorce a vinculo,62 and during 
separation and coverture, in case of a divorce a 
mensa ct thoro,®^ and sometimes to be held by the 
wife subject to the control of the court.64 So, also, 
the estate or share of the husband in jointly acquired 
property, or part thereof, may be awarded as ali¬ 
mony. 6 •i-5 

Under some statutes specific personal property in 
addition to alimony may be awarded.65 


Combination of modes of payment of alimony. 
Under some statutes, provided the aggregate is not 
excessive, the award may involve a combination of 
alimony by way of a gross sum, and installments, 
and a transfer of specific property.65.5 

Determination of mode of payment to he used. 
Whether alimony should be decreed in property or 
money depends upon the circumstances of the par- 


wife except under special circum¬ 
stances which justify it. 

Ill,—Hopkins v, Hopkins, 77 N.E,2d 
43, 399 III. 160—Bissett v. Bissett, 
31 N.E.2d 955, 375 Ill. 651, 133 A. 
Li.R. 855—^Kohl v. Montgomery, 25 
N.E.2d 826, 373 Ill. 200—Byerly v. 
Bycrly, 2 N.E.2d 899, 363 Ill. 517— 
Shekcrjian v. Shekerjian, 178 N.E. 
365, 346 Ill. 101—Giesler v. Giesler, 
168 N.E. 331, 336 Ill. 410—Lipe v. 
Lipe, 158 N.E. 411, 327 Ill. 39— 
Walz V, Walz, 156 N.E. 828, 325 Ill. 
553—Shaw v. Shaw, 8 N.E. 271, 114 
Ill. 668—Robbins v. Robbins, 101 
Ill. 416—Ross V. Ross. 78 Ill. 402— 
Keating v. Keating, 48 Ill. 241. 

(6) Thus, where no contribution 
had been made from the wife’s means 
to the acquisition of the property, 
the court would not be justified in de¬ 
creeing the title of the husband’s 
land to her except in cases of some 
special equity arising out of the par¬ 
ticular fn(‘ts of the case. 

Ill.—Bissett V. Bissett, 31 N,E.2d 
956, 375 Ill. 551, 133 A.L.R. 855— 
Kohl V. Montgomery, 26 N.E.2d 826, 
373 Ill. 200—Oie.slcr v. Giesler, 168 
N.E. 331, 336 Ill. 410—Lipe v. Lipe. 
158 N.E. 411, 327 Ill. 39—W'alz v. 
Walz, 156 N.E, 828, 825 Ill. 653— 
Ohamptlon v. Meyers, 69 N.E. 815, 
207 111. 308—W’ilson v. Wilson, 102 
III. 297. 

(7) However, where such special 
equity did exist, the power of the 
court to render such a decree was 
Wt‘H established. 

in. —Kohl V. Montgomery, 26 N,E.2d 
826, 373 111. 200—Shekerjian v, She¬ 
kerjian, 178 N.E. 366, 346 Ill. 101— 
Gie.sler v. Giesler, 168 N.E. 331, 
336 111, <110—Lipe V. Lipe, 158 N.E. 
411, 327 Ill. 39—Walz V. Walz, 156 
N.E. S28. 325 Ill. 663—Engler v. 
Engler, 145 N.E. 206, 313 Ill. 627— 
Midghen v. Moighen, 138 N.E. 613, 
307 Ill. 306—Bergen v. Bergen, 22 
Ill. 187. 

ID O.J. p 262 note 29 [c]. 

Implied authority 

Where a statute authorizes the 
court, without qualification as to 
mode, to secure to the wife support 
out of the husband’s estate or to 
make such order in relation to the 
property and the maintenance of the 
wife as shall be right and proper, 


the court may adjudge that the fee 
simple title to a particular tract of 
land shall vest in the wife as perma¬ 
nent alimony. 

Iowa.—Twing v. O’Meara, 13 N.W. 

321, 59 Iowa 326. 

19 C.J. p 263 note 34 [a]. 

Award by jury 

In awarding permanent alimony the 
jury is not prohibited from awarding 
to the wife an absolute or fee sim¬ 
ple interest in the property awarded 
to her. 

Ga.—Wise v. Wise, 119 S.E. 410, 156 
Ga. 459. 

Bemaiuder vested iu infant child 
Where husband owned an interest 
in land by inheritance and husband 
and wife owned an undivided interest 
in the same land as tenants by the 
entireties by purchase, court had ju¬ 
risdiction in divorce proceedings 
brought by wife, to vest a remainder 
in fee in infant child as a part of ali¬ 
mony granted to wife. 

Tenn.—^Edwards v. Puckett, 268 S.W. 

2d 682, 196 Tenn. 660. 

Suffloiency of vestiture of title 
Vestiture of title to property in 
wife was the same in legal effect as a 
vestiture of title in wife and her 
heirs, and either would purport to 
vest in wife an absolute title in fee. 
Tenn.—^Hamby v. Northeut, 149 S.V/. 
2d 484, 25 Tenn.App. 11.'' 

61. Ky.—Duff V. Duff, 104 S.W.2d 
1096, 268 Ky. 343. 

19 C.J. p 263 note 35. 

Award of apartment lease 

Where wife was granted divorce 
on ground of husband’s extreme 
cruelty, and their agreement did not 
definitely assign apartment to one of 
them, court could award apartment to 
wife as support even if apartment 
had been husband’s separate proper¬ 
ty. 

Cal.—Litt V. Litt, 170 P.2d 684, 75 
C.A.2d 542. 

Use, occupancy, and control of home- 
stead 

Chancellor in granting a divorce 
had authority to charge homestead 
owned by husband and wife as an es¬ 
tate by the entireties with husband’s 
obligation to support wife and minor 
children by giving wife the use, occu¬ 
pancy, and control of homestead as 
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long as she should occupy it with the 
minor children, 

Pla.—Anderson v. Anderson, 44 So.2d 
652—Pollack v. Pollack, 31 So.2d 
253, 169 Pla. 224. 

62. Ark.—^Beene v. Beene, 43 S.W. 
968, 64 Ark. 518. 

Del.—Jeans v. Jeans, 2 Del. 142. 

Use and occupancy or rents 

In suit for divorce, wife may be 
decreed as a part of alimony the use 
and occupancy or the rents of real 
property for her support and mainte¬ 
nance. 

Ala.—Mills V. Mills, 70 So.2d 794, 260 
Ala. 350—Smith v. Smith, 39 So.2d 
230, 251 Ala. 694. 

63. Ky.—Caskey v. Caskey, 4 Ky.L. 
811. 

64. Del.—Jeans v. Jeans, 2 Del. 142. 

64.5 Ala.—Roubicek v. Roubicek, 21 
So.2d 244, 246 Ala. 442. 

Okl.—Biggs v. Biggs, 185 P.2d 447, 
199 Okl. 326. 

Tenn.—Cline v. Cline, 212 S.W.2d 361, 
186 Tenn. 509. 

Doctrine as to property division held 
inapplicable 

Where award to wife of husband’s 
interest in home and personalty 
therein, which had been acquired by 
joint efforts of husband and wife 
during coverture, was for alimony 
out of husband’s estate, and was not 
a determination that wife was enti¬ 
tled, independently of alimony, to 
husband’s entire estate in the proper¬ 
ty, doctrine concerning the division 
of jointly acquired property had no 
application, and there was applica¬ 
ble the rule that the estate of a hus¬ 
band in jointly acquired property may 
be awarded as alimony. 

Okl.—Biggs V. Biggs, 185 P.2d 447, 
199 Okl. 326. 

65. Ky.—Hertel v. Hertel, 259 S.W. 
1025, 202 Ky. 422. 

19 C.J. p 264 note 43. 

Beal or personal property, or money 
Alimony may be allowed in real 
or personal property, or both, or in 
money, as the court may deem just 
and equitable. 

Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361. 

65.5 Mass.—Klar v. Klar, 76 N.E.2d 
5, 322 Mass. 59. 
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ticular case,®® and the question rests in the sound 
discretion of the court.®'^ However, it has been 
said that an award of specific property should be 
made with caution,®® as it tends to excite strife and 
litigation between the parties.®® 

While, under varying circumstances, it has been 


66. Ala.—O’Bannon v. O’Bannon, 68 
So.2d 779, 257 Ala. 246. 

Iowa.—Smith v. Smith, 186 N.W. 632, 
192 Iowa 1358. 

Kan.—Kruegrer v. Krueger, 265 P.2d 
621, 174 Kan. 249. 

Mich.—Tiffin v. Tiffin, 176 N.W. 435, 
209 Mich. 232. 

19 C.J. p 263 note 30 [a]. 

67. Ala.—Brewster v. Brewster, 83 
So.2d 424, 263 Ala. 663. 

III.—Bissett V. Bissett, 31 N.E.2d 955, 
375 Ill. 551, 133 A.L.R. 855. 

Stuckek V. Stuckek, 249 IlLApp. 
598. 

Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—Krueger v. Krueger, 
255 P.2d 621, 174 Kan. 249—Forster 
V. Forster, 80 P.2d 1057, 148 Kan. 
202 . 

Okl.—Harden v. Harden, 77 P.2d 721, 
182 Okl. 364. 

68. Conn.—Benedict v. Benedict, 20 
A. 428, 68 Conn. 326. 

19 C.J. p 263 note 30. 

^‘While we entertain no doubt but 
that it is entirely competent for the 
court, under ... the code, to 
give to the wife a portion of the 
husband’s property, either real or 
personal, absolutely and in her own 
right, we are also of the opinion 
that this should not be done, if the 
husband is in a condition to pay 
money, unless there is something in 
the situation of the wife which would 
render it eouitable and just to give 
her the property in the place of mon 
ey.” 

Iowa.—Inskeep v. Inskeep, 5 Iowa 
204, 221. 

68, Minn.—Longhotham v. Long- 
botham, 137 N.W. 387, 119 Minn. 
130. 

69.5 Tenn.—McClung v. McClung, 
198 S,W.2d 820, 29 Tenn.App. 580. 
Particular oiroumstauces held to war¬ 
rant property award 

(1) Where divorced wife's legal 
and equitable interest in parties' 
property, excluding her claim for 
alimony, amounted to almost value 
of the property, and wife had demon¬ 
strated her ability to conduct suc¬ 
cessfully the business which she and 
her divorced husband had conducted 
thereon, awarding divorced wife all 
such realty and relieving divorced 
husband of any claim for alimony 
Was proper. 

Fla.~Halberstadt v. Halberstadt. 72 
So.2d 810. 

(2) Wife, who was awarded di¬ 
vorce on ground of extreme cruelty, 
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held proper to ms^ke 3. final division of property or 
to require conveyance to the wife of property of'the 
husband, as an award of alimony®®-® or in lieu of ali¬ 
mony,®®-io in other circumstances it has been held 
improper to award property of the husband, or an 
interest therein, as alimony®®-!® or in lieu of ali- 
mony.®®-20 The mere fact that a greater tax results 


was properly awarded as alimony all 
household goods in family homestead 
and the homestead property, where 
homestead had belonged to wufe at 
time of marriage, and less than one 
fourth of cost of homestead could 
possibly have been paid by the hus¬ 
band during marriage, and where 
wife assumed support of husband's 
two children by a prior marriage. 
Ohio.—Rovder v. Rovder, App., 78 N. 

E.2d 422. 

(3) Where complainant wife in di¬ 
vorce suit contended that home was 
erected on a lot using money that 
belonged to both complainant and de¬ 
fendant and that she contributed 
services in building house, trial court 
could consider such contentions, and 
court could have considered that un¬ 
der all the circumstances she was 
entitled to half interest in such prop¬ 
erty by way of alimony, and hence 
decree awarding wife who obtained 
divorce undivided half Interest in 
land was not error. 

Ala.—O’Bannon v. O’Bannon, 68 So 
2d 770, 257 Ala. 246. 


would lead to endless bickering and 
possible future litigation, and such 
findings were sufficient to warrant 
conveyance of real property and set¬ 
tlement in lieu of alimony, and, par¬ 
ticularly in view of order requiring 
wife to pay husband half of proper¬ 
ty's value as condition to making of 
conveyance, conveyance was equita¬ 
ble. 

HI.—Persico v. Perslco, 100 N.B.2d 
904, 409 Ill. 608. 

(4) Where husband and wife owned 
realty worth from six thousand five 
hundred dollars to seven thousand 
five hundred dollars, and household 
goods were not of much value, wife 
who was entitled to divorce on 
ground of cruelty of husband was en¬ 
titled to the realty in litai of alimony. 
Neb.—Mangiameli v. Mangiamell. 45 
N.W.2d 910, 153 Neb. 753. 

69.15 Ill.—Bi.saett v. Bissett, 31 N.B. 
2d 966, 375 Ill. 551, 133 A.L.R. 856. 


69.10 Colo.—Granato v. Granato, 277 
P.2d 236, 130 Colo. 430. 

Fla.—Oatley v. Oatley, 183 So. 497, 
133 Fla. 848. 

Ill.—Miezio v. Miezio, 129 N.E.2d 20, 
6 I11.2d 469—Lipe v. Lipe, 158 N.E. 
411, 327 Ill. 39—Walz v. Walz, 166 
N.E. 828, 326 Ill. 653. 

Wis.—Lewis v. Lewis, 230 N.W 77 
201 Wis. 343. 

Particular droumstaaoes held to 
warrant property award 

(1) A division of property, rather 
than an allowance of alimony, is 
properly made where the wife’s bit¬ 
terness would undoubtedly result in 
frequent motions to modify and 
change any order the court might 
make. 

Wis.—PerlofC v. PerloCC, 240 N.W. 126, 
206 Wis. 666. 

(2) "If her husband has property 
and she would go forth penniless, the 
situation would merit a property di¬ 
vision.” 

Ga.—Pinion v. Pinion, 67 P.2d 265 
267, 92 Utah 265. 

(3) In divorce action, evidence sus¬ 
tained trial court's finding that order 
for regular periodic payments for 
support and maintenance of wife 
would be most unworkable and unsat¬ 
isfactory and that continued common 
ownership of property by parties 
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Particular circumstances held not to 
warrant property award 

(1) Where wife obtained divorce 
for cruelty of husband and chancel¬ 
lor awarded her a lump .sum as ali¬ 
mony, and not a restoration of prop¬ 
erty pursuant to the statute, chancel¬ 
lor erred in awarding to the wife the 
house and lot of the husband and di¬ 
recting that a deed of conveyance be 
executed to her. 

Ky.—Maynard v. Maynard, 224 S.W. 
2d 168, 311 Ky. 390. 

(2) On remandment of suit for di¬ 
vorce a vinculo matrimonii, lower 
court could determine whether allow¬ 
ance on divorce should be by lump 
sum of money payable to wife in cash 
or by installments, or by transfer of 
certain piece of realty to be held for 
and during wife's natural life, or un¬ 
til she remarried, with remainder 
over to daughter whoso cii.stody was 
awarded wife, or to bo hold in some 
other manner, but the court should 
not, by awarding wife undivided one- 
third interest in realty acquired dur¬ 
ing marriage, handicap hu.sband by 
tying up his property so that he 
could do nothing with it except per¬ 
manently hold and rent it. 

Ala.—Moore v. Moore, 66 So.2d 447, 
269 Ala. 326. 

69.20 Partievaar clroumstanoes held 
aot to wavra&t property award 
Where wife was ten years younger 
than husband, had previously been 
employed, and was not physically in¬ 
capacitated and husband with whom 
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does not justify a division of property.® ^-25 

Alimony o/wcLTd to husband. Under some statutes 
it has been held that an award of alimony to a hus¬ 
band may be made in the form of a transfer of prop¬ 
erty,®®-®® such as the wife’s separate property,®9-®5 
or property owned by them jointly.®®-^® Where an 
award of alimony to the husband is being considered, 
whether he should be awarded as alimony the real 
estate which he deeded to the wife after their mar¬ 
riage depends on the circumstances of the particu¬ 
lar case as established by the evidence.®®-45 

Conversion into money. Where the court has 
power to award property, it may decree the conver¬ 
sion of an insurance policy into cash, and the pay¬ 
ment of the proceeds to the wife.*^® 

Necessity of conveyance. A decree assigning to 
the wife part of the real estate or personal property 
of her husband effectually vests the title to such 
portion of the real estate in the wife, without any 
conveyance from the husband.'^i 

Valuation. Where the allowance is to be made 
in land at a fair valuation, it must be according to 
the value of the property as shown by the testi¬ 
mony taken in the case, and not by any new esti¬ 
mate after values have changed.'^® 

Real estate in another state, it has been held, 
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cannot be vested in the wife as an award of ali¬ 
mony, as it is beyond the jurisdiction of the court 
but there is authority to the ebntrary.'^^ Certainly, 
there is no impropriety in reaching the same result 
as awarding property in another state, or a part 
thereof, by awarding a sum of money equal to the 
value thereof or a proportion thereof based on such 
valuation.'^4-5 

Use, rents, and income of property. A divorce de¬ 
cree may validly grant to the wife the exclusive use, 
rents, and income of property for her natural lifetime 
in lieu of alimony ;74.10 but it should provide that 
the charge on the property cease on the remarriage 
of the wife.*^^-^® 

§ 236(1). Amount of Allowance 

There is no fixed rule for the determination of the 
amount of alimony; the amount to be awarded depends 
upon all the relevant circumstances, in the light of which 
It must be just and reasonable. The determination of the 
amount rests in the sound discretion of the court. 
Quoted In: Ohio.—Shively v. Shively, 95 N.E.2d 276, 285 
88 Ohio App. 7. 

Since the question of alimony depends on many 
factors, as discussed supra § 233(1), there is no hard 
and fast rule concerning the amount of alimony, and 
each case turns more or less on its own particular 
facts.*^® Nevertheless, the courts have enunciated 


sho had lived less than one year was 
a disabled veteran in poor health, it 
was improper to award to wife in lieu 
of alimony husband's interest in real 
and personal property owned by the 
parties as tenants in common, there¬ 
by stripping husband of virtually all 
of his property. 

Fla.—Goodo v. Goode, 76 So.2d 794. 
69.25 Okl.—Harden v. Harden, 77 P. 

2d 721, 182 Okl. 364. 

69.30 Ohio.—Rainsburg v. Ralns- 
burg, 76 3Sr.E.2d 481, 80 Ohio App. 
303. 

Allowance of alimony to husband 
generally see supra § 204. 

Realty or personalty 

Court which granted husband a di¬ 
vorce could award realty to husband 
under statute which was then in ef¬ 
fect, and which provided that when 
divorce is granted by reason of ag¬ 
gression of wife, court may allow 
husband alimony out of realty and 
personalty of wife as court deems 
reasonable. 

Ohio.—^Arbogast v. Arbogast, 136 N. 

E.2d 54, 166 Ohio St 459. 

69.35 Cal.—Hopkins v. Detrick, 217 
P.2d 78, 97 C.A.2d 60, followed in 
217 P.2d 84, 97 C.A.2d 929. 

69.40 Tenants in common 

Parcel of land owned by husband 
and wife as tenants in common could 
be decreed to husband in nature of 


alimony on divorce, though it was i 
not referred to in libel. j 

Mass.—Topor v. Topor, 192 N.B. 62, 
287 Mass. 473. 

69.45 Ohio.—^Kontner v. Kontner, 
139 N.E.2d 366, 103 Ohio App. 360, 
rehearing denied 145 N.B.2d 496, 
103 Ohio App. 360. 

Evidence held not to Justify such 
award 

Ohio.—^Kontner v. Kontner, supra. 

70. Ohio.—^Foulks v. Poulks, 197 N. 
E. 201, 49 Ohio App. 291. 

71. N.H.—Swett v. Swett 49 N.H. 
264. 

Ohio.—Gallagher v. Pleury, 36 Ohio 
St 590. 

19 C.J. p 263 note 42. 

Judgment as source of title 

Where a judgment for alimony re¬ 
quired the husband to convey prop¬ 
erty to a trustee under the terms pre¬ 
scribed in the judgment, and the deed 
to the trustee recited it was made in 
compliance with the directions con¬ 
tained in the judgment, the judgment 
and not the deed is to be regarded as 
the source and measure of the title. 
Ky.—Security Trust Co. v. Moberley, 
251 S.W. 964, 199 Ky. 703. 
Appurtenances 

Where, after a divorce, alimony 
was set out to the wife by metes 
and bounds, the fee to no land out¬ 
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side the boundaries of the alimony 
would pass as appurtenant to such 
alimony. 

N.H.—Wiggin v. Smith, 54 N.H. 213. 

72. Mich.—^McClung v. McClung, 3: 
H.W. 250, 42 Mich. 53. 

73. Ill.—Proctor v. Proctor, 74 N. 

B. 145, 215 Ill. 275, 106 Am.S.R. 
168, 69 L.R.A. 673, 2 Ann.Cas. 819. 

19 C.J. p 25 note 23 [b]. 

74. Tenn.—Boggers v. Boggers, 5 
Baxt. 299. 

74.5 Or.—Fuller v. Fuller, 151 P.2d: 
979, 175 Or. 136. 

74.10 Property held by entireties 
Fla.—Banks v. Banks. 98 So.2d 337. 

74.15 Fla.—Banks v. Banks, supra. 

75. Ala.—Steiner v. Steiner, 48 So. 
2d 184, 254 Ala. 260—Corpus Juris: 
Secundum cited in Garlington v. 
Garlington, 22 So.2d 89, 90, 246 Ala. 
665. 

Ariz.—Schuster v. Schuster, 23 P.2d: 
559, 42 Ariz. 190. 

Ark.—Childers v. Childers, 313 S.W. 
2d 76—Carty v. Carty, 258 S.W.2d 
43, 222 Ark. 183—Guier v. Guier, 
139 S.W.2d 694—Clyburn v. Cly- 
burn. 299 S.W. 38. 175 Ark. 330. 
Cal.—Duftey v. Duffey, 251 P. 218, 79' 

C. A. 734. 

Conn.—Corpus Juris Secundum cited: 
in Elmore v. Elmore, 85 A.2d 491, 
492, 138 Conn. 408. 
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various broad guiding principles to be followed in 
arriving at the proper amount,foremost among 
which is the principle that the sum allowed should, 


B.C.-—Quarles v. Quarles, 179 F.2d 57 
86 XJ.S.App.D.C. 41—Garrett v. Gar¬ 
rett, 62 R2d 471, 61 App.D.C. 309. 
Ga.—Day v. Day, SI S.E.2d 6, 210 Ga. 
454—Jeffrey v. Jeffrey, 55 S.E.2d 
566, 206 Ga. 41. 

Idaho.—Fish v. Fish, 170 P.2d 802, 67 
Idaho 78—Smiley v. Smiley, 269 P. 
589, 46 Idaho 588. 

Ill.—Byerly v. Byerly, 2 N.B.2d 898 
363 Ill. 517. 

Ind.—Dissette v. Dissette, 196 N.E. 
684, 208 Ind. 5G7. 

Ferguson v. Ferguson, 125 N.E. 
2d 816, 125 Ind.App. 696—Baker v. 
Baker, 108 K.E.2d 70, 123 Ind.App. 
152—Adams v. Adams, 69 N.E.2d 
632, 117 Ind.App. 335—Cornwell v. 
Cornwell, App., 29 N.E.2d 317—^Mc- 
Hie V. McHie, 16 N.B.2d 987, 106 
Ind.App. 152—Tomme v. Temme, 9 
N.E.2d 111, 103 Ind.App. 669—Mil¬ 
ler V. Miller, 168 N.E. 881, 90 Ind. 
App. 359—Glick v. Click, 159 N.E. 
33, 86 Ind.App. 593. 

fowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760—Ellsworth v. 
Ellsworth, 266 N.W. 690. 218 Iowa 
957—Parizek v, Parizek. 229 N.W. 
689, 210 Iowa 1099—Black v. Black, 
205 N.W. 970, 200 Iowa 1016—Brett 
V. Brett, 182 N.W. 241, 191 Iowa 


Kan.—Meads v. Meads, 320 P.2d 830, 
182 Kan. 361—Krueger v. Krueger, 
256 P.2d 621, 174 Kan. 249—Walker 
V. Walker, 21 P,2d 376, 137 Kan. 
614—^Newton v, Newton, 274 p, 247, 
127 Kan. 624—Miller v. Miller, 166 
P. 696, 97 Kan. 704. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483 
—Oldham v. Oldham, 269 S.W.2d 
42—James v. James, 248 S.W.2d 
706—Howard v. Howard, 236 S.W. 
2d 932, 314 Ky. 685—Shofner v, 
Shofner, 222 S.W.2d 933, 310 Ky. 
869—McCoulf V. McCoulf, 212 S.W. 
2d 284, 307 Ky. 682—Turner v. 
Ewnld, 163 S.W.2a 181, 290 Ky. 833 
—Sahel V. Sahel, 161 S.W.2d 56, 286 
Ky. 576—Dodd v. Dodd, 129 S.W. 
2d 166, 278 Ky. 662—Wiggins v, 
Wiggln.s, 104 S.W.2d 1097, 268 Ky. 
352—Emery v. Emory, 94 S.W.2d 
034, 264 Ky. 331—Taylor v. Taylor, 
1)2 S.W.2d 72, 26,3 Ky. 208—Jones 
V. Jone.s, 88 S.W.2d 673, 261 Ky. 647 
—Harley v. Harley, 74 S.W.2d 195, 
255 Ky. 370—Williamson v. Wil¬ 
liamson, 49 S.W.2d 337, 243 Ky. 
544—Lyon v. Lyon, 47 S.W,2d 1072,* 
243 Ky, 236—Lewhs v. Lewis, 263 
S.W. 366, 204 Ky. 6—Cecil v. Cecil, 
265 S.W. 64, 200 Ky. 463—Ratliff 

V. Ratliff, 237 S.W. 397, 193 Ky. 708 
—Johnson v, Johnson, 209 S.W. 386 
183 Ky. 421—Kelly v. Kelly, 209 s! 

W. 336, 183 Ky. 172, 676. 

La.—Brown v. Harris, 72 So.2d 746 
225 La. 320. 


Md.—Gosnell v. Gosnell, 117 A. 2d 
861, 208 Md. 179—Lopez v. Lopez, 
112 A.2d 466, 206 Md. 609—Zim¬ 
merman V. Zimmerman, 85 A. 2d 
802, 199 Md. 176—^Faulkner v. 

Faulkner, 84 A.2d 884, 198 Md. 495 
—Wygodsky v. Wygodsky, 106 A. 
698, 134 Md. 344. 

Mass.—Whitney v. Whitney, 88 N.E. 

2d 647, 326 Mass. 28. 

Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—DoMay v. 
DeMay, 39 N.W.2d 248, 326 Mich. 
72—Rice V. Rice, 239 N.W. 256. 256 
Mich. 287—Rifenhurg v. Rifenhurg, 
225 N.W. 499, 247 Mich. 234—Born 

V. Born, 211 N.W. 667, 237 Mich. 
323—Peterson v. Peterson, 168 N. 

W. 412, 202 Mich. 605. 

Minn,—^Webber v. Webber, 196 N.W. 
646, 167 Minn. 422. 

Mo.—Simon v. Simon, 248 S.W.2d 560 
—Hoecker v. Hoecker 222 S W 
387. 

Stokes V. Stokes, App., 222 S.W. 
2d 108—^Knehol v. Knchel, App., 189 
S,W.2d 464—Wells v. Weils, App.. 
117 S.W.2d 700—Venegoni v, Vene- 
goni, App., 100 S.W.2d 340—Schwer 

V. Schwer, App., 60 S.W.2d 684— 
Lawelng v. Laweing, App., 21 S. 

W. 2d 2—0011)118 Juris QLUOted in 
BatclifC V, Ratcliff, 288 S.W. 794, 
797, 221 Mo. App. 944—Eaton v. 
Eaton, App,, 237 S.W. 896. 

Mont.—Stcfonick v. Stefonirk, 167 P. 
2d 848, 118 Mont. 486, 164 A.L.H. 
1211—Lewis V, Lewis, 94 l*.2d 211 
109 Mont. 42—Nuhn v. Niihn, 37 
P,2d 671, 97 Mont. 596—Waudid v. 
Wandel, 248 P. 864, 76 Mont. liJt)— 
Cummins v. Cummins, 196 P. 1031 
59 Mont. 225. 

Neb.—Huftl V. Heftl, 88 N.W.2d 231, 
166 Neb. 181—Shomaker v, Shu¬ 
maker, 88 N.W.2d 221, 166 Neh. 164 
—Sims V, Sims, 29 N.W.2d 378, 148 
Neb. 771—Francil v. Francil, 44 N. 
W.Jd 316, 153 Neb, 243—Jen.stui v 
Jeii-son, 28 N.W,2d 444, 148 Neb. 68') 

—Specht V. Specht, 27 N.W.2d 390, 
148 Neh. 325—Pa.M.smc)ro v, Pa.sH- 
more, 14 N.W.2d 670, 144 Neh. 775 
—Lippincott v. Llpplncott, 13 N 
W.2d 721, 144 Neb. 486—Clough v.’ 
Clough, 273 N.W. 31, 132 Neb. 748 
—Swolec V. Swolec, 241 N.W 771 
122 Neh. 837. 

N.J.—Habble v. Hahble, 132 A. 113, 

99 N.J.Eq, 63, affirmed 133 A 91*)' 

99 N.J.Eq. 885. 

Williams V. Williams, 174 A. 423. 

12 N.J.Mlsc. 641. 

Ohio.—Henry v, Henry, 105 N.E 
406, 167 Ohio St. 319. 

Shively v. Shively, 95 N.E.2d 276 
88 Ohio App, 7. 

Okl.—Smyth v. Smyth, 179 P.2d 920, 

198 Okl. 478—McCarty v. McCarty 
141 P.2d 103, 193 Okl. 18—Miller v! i 
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in the light of all the relevant circumstances and 
the nature of the case, be just and reasonable with 
respect to both parties.^'^ In general, the amount of 
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Miller, 99 P.2d 515, 186 Okl. 566 
certiorari denied 61 S.Ct. 9, 3 H u! 
S. 645, 86 L.Bd. 411—Deal v. Deal 
274 P. 19, 135 Okl. 87—Ellmore v 
Ellmore, 244 P. 788, 117 Okl. 63 
Or.—Smith v. Smith, 320 P,2d IIH 
212 Or. 654—McDonald v. McDon¬ 
ald, 263 P.2d 249, 197 Or. 275~-Sie- 
bert V. Siebert, 199 P.2d 659, 184 Or 
496—Strickland v. Strickland 192 
P.2d 986, 183 Or. 297—Fuller v 
Fuller, 161 P.2d 979, 175 Or. 136— 
Corpus Juris cited in Allen v, Allen 
88 r>,2d 288, 289, 161 Or. 325—Jol- 
life V. Jollife, 213 P. 415, 107 Or. 
33. 

Pa.—Brong v. Brong, 195 A. 439, 129 
Pa.Super, 224—Karmany v. Kar- 
many, 71 Pa.Super. 308. 

Oarlucci v. Carlucci, Com.Pl. 29 
North.Co. 378. 

S.D.—Krossly v. Krossly, 87 N.W.2d 
601—Men e v. Meile, 15 N.W.2d 4*53. 
Tonn.—Williams v. Williams, 236 S 
W. 938, 146 Tenn. 38. 

Kush V. Rush, 232 S.W.2d 333 
33 Term.App. 406—Walden v. Wal¬ 
den, 13 Tenn.App. 337, 

Utah.—Wilson v. Wilson, 296 p.2d 
977, 5 Utah 2d 79—Hendricks v. 
Hendricks, 63 P.2d 277, 91 Utah 553, 
modlrted on other grounds and re¬ 
hearing denied 65 l\2a 642, 91 Utah 
564 Hampton v. Hampton, 47 p.2d 
419, 80 Utah 670. 

Va.—Bay top v. Baytop, 100 S.E.2d 
14, 199 Va. 388—Hulcher v. Hulch- 
€*r, 12 S.E.2d 737, 177 Va. 12—Bray 
V. Landergren, 172 S.E. 262. 161 
Va. 699. 

Wash. Roberts v. Roberts, 319 P.2d 
945, 51 Wash.2d 499—Young v. 
Young, 288 r.2d 463. 47 Wash.2d 
497-~Warning v. Warning, 106 P. 
3d 715, 5 Wash.2d 398. 

Wis. lau'dko v. Luodke, 254 N.W 
525, 215 Wis. 303. 

19 C.J. p 264 note 50, p 266 note 81. 

76. N.J.—Williams v. Williams, 174 
A. 423, 12 N.J.Mi.sc. 641. 

Pormula where both have luooxne 
Where both have Income, court, to 
determine prop(‘r allowance, should 
add wife's ineomo to husl^and's, con- 
si(l<‘r what should be allowed her, 
tht*n from sum so determined deduct 
her separate Ineomt*, and remainder 
will b(‘ proper allowance, 

HI.—Gilbert v. tSUbert, 137 N.E. 99. 
205 HI. 216. 

N.J.—Andreas v. Andreas, 102 A. 
259. 88 N.J.Ed, 130, 

77. Ala.—Steiner v. St(dner, 48 So. 

2d 184, 264 Ala. 260— 'Corpus Juris 
Secundum cited ia Garlington v. 
Garlington, 22 So.2d 89, 90, 246 
Ala. 665. 

Ariz.—Sehuster v. Schuster, 23 P.2d 
669, 42 Ariz. 190. 
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alimony to be awarded is a matter for the determina¬ 
tion of the trial court ;77.5 and, where the issue is 
a matter to be submitted to the jury, as discussed 
infra § 248 d, the jury is allowed a wide latitude in 
determining the amount to be awarded.77.l0 

Where the award is not intended to embrace a 
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property settlement, and there are no special equities 
in favor of the wife, the award should be made on 
the basis of support only.78 However, different 
judges and the courts of different jurisdictions have 
set different standards by which to measure the 
amount to be allowed a divorced wife for support.7^-^ 


Ark.—Birnstill v. Birnstill, 234 S.W. 

2d 757, 218 Ark. 130. 

Fla.— Corpus Juris Secundum cited in. 
Vilas V. Vilas, 13 So.2d 807, 808, 
153 Fla. 102. 

Ga.—Hilburn v. Hilburn, 81 S.E.2d 1, 
210 Ga. 497. 

Ind.—Ralston v. Ralston, 41 N.B.2d 
817, 111 Ind.App. 670—Cornwell v. 
Cornwell, App., 29 N.E.2d 317. 
Iowa.—Flanders v. Flanders, 40 N.W. 
2d 468, 241 Iowa 169—Riemen- 

schneider v. Riemenschneider, 30 
N.W.2d 769, 239 Iowa 617, opinion 
supplemented and rehearing denied 
32 N’.W.2d 68, 239 Iowa 617—Metz¬ 
ger V. Metzger, 278 N.W. 187, 224 
Iowa 646—Mitchell v. Mitchell, 185 
N.W. 62, 193 Iowa 163. 

Ky.—Hawkins v. Hawkins, 114 S.W. 
2d 97, 272 Ky. 262—Duff v. Duff. 
104 S.W.2d 1095, 268 Ky. 343. 

Md.—Faulkner v. Faulkner, 84 A.2d 
884, 198 Md. 496—Bradshaw v. 

Bradshaw, 56 A,2d 719, 189 Md. 322. 
Mass.—Ri<*hman v. Richman, 140 N.E. 

2d 130, 335 Mas.s. 395. 

Minn.—Johnson v. Johnson, 84 N.W. 

2d 249, 260 Minn. 282. 

Mis.s.—Ramsay v. Ramsay, 87 So. 
491, 125 Miss. 186, 14 L.R.A. 712, 
suggC‘.stion of error sustained 88 
So. 280, 126 Miss. 716. 

Mo.—Eaton v. Eaton, App., 237 S.W. 
896—Mason v. Mason, App., 233 S. 
W. 263. 

Nob.—Malono v. Malone, 80 N.W.2d 
294. 163 Nob. 617—Sechser v. Sech- 
sor, 76 N.W.2d 412, 162 Neb, 486— 
rro.ss(‘r V. Prosser, 67 N.W.2d 173, 
156 Nob. 629—Waugh v. Waugh, 47 
N.W.2d 869, 164 Neb. 326—Kroger 
V. Kroger, 44 N.W.2d 475, 163 Neb. 
265—Zoppelli V. Zoppelli, 46 N.W. 
2d 699, 153 Nob. 677—Francil v. 
Frantdl, 44 N.W.2d 316, 153 Neb. 
243—NioktT.son v. Nickerson, 42 
N.W,2d 861, 152 Neb. 799—Peterson 

V. XHdorson, 41 N.W.2d 847, 162 Neb. 
671—Sttd’nn v. Stefan, 39 N.W.2d 
918, 162 Nob. 23—Urban v. Urban, 
32 N.AV.2d 410. 149 Neb. 767— 
1‘ittman v. Pittman, 29 N.W.2d 790, 
148 Nob. 864—Sims v. Sims, 29 N. 

W. 2d 378, 148 Neb. 771—Jensen v. 
Jon.son, 28 N.W.2d 444, 148 Neb. 689 
—Speoht V. Specht, 27 N.W.2d 390, 
148 Neb. 326—Lippincott v. Lippin- 
cott, 13 N.W.2d 721, 144 Neb. 486 
—York V. York, 292 N.W. 385— 
Phillips v. I-^hillips, 281 N.W. 22, 
135 Nob. 313—White v. White, 201 
N.W. 662, 112 Neb. 850—De Vore 
V. Do Vore, 178 N.W. 621, 104 Neb. 
702. 


—Cunningham v. Cunningham, 
105 P.2d 398, 60 Nev. 191. 

N.H.—Ballou V. Ballou, 58 A.2d 311, 
95 N.H. 105. 

N.J.—Kirshbaum v. Kirshbaum, 19 A. 

2d 811, 129 N.J.Eq. 429. 

N‘.T.—Vanderbilt v. Vanderbilt, 138 
N.T.S.2d 222, 207 Misc. 291, 294, af¬ 
firmed 147 N.T.S.2d 125, 1 App.Div. 
2d 3, affirmed 136 N.E.2d 553, 1 N. 
Y.2d 342, 153 N.Y.S.2d 1, affirmed 
77 S.Ct. 136, 354 U.S. 416, 1 L.Ed.2d 
1456—Boston v. Boston, 129 N.Y.S. 
2d 580, 205 Misc. 561. 

N.D.—Hodous V. Hodous, 36 N.W.2d 
552, 76 N.D. 387. 

Ohio.—Henry v. Henry, App., 100 N. 
E.2d 283, reversed on other 
grounds 105 N.E.2d 406, 157 Ohio 
St. 319—Corpus Juris Secundum 
cited in. Shively v. Shively, 95 N.E. 
2d 276, 285, 88 Ohio App. 7. 

Okl.—Brasier v. Brasier, 200 P.2d 
427, 200 Okl. 689—Smyth v. Smyth, 
179 P.2d 920, 198 Okl. 478—Miller 
V. Miller, 99 P.2d 615, 186 Okl. 566, 
certiorari denied 61 S.Ct. 9, 311 U. 
S. 645, 85 L.Ed. 411—Poster v. Fos¬ 
ter, 78 P.2d 318, 182 Okl. 424—Cole¬ 
man V. Coleman, 72 P.2d 369, 180 
Okl. 574—Moseley v. Moseley, 42 
P.2d 337, 171 Okl. 150—Albert v. 
Albert, 251 P. 476, 120 Okl. 172— 
West V. West, 246 P. 599, 114 Okl. 
279—Sango v. Sango, 232 P. 49, 105 
Okl. 166. 

Pa.—^Karmany v. Karmany, 71 Pa. 
Super. 308. 

Commonwealth v. Petrino, Quar. 
Sess., 16 Monroe L.R. 91. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601—Meile v. Meile, 15 N.W.2d 453. 
Va.—Gentry v. Gentry, 172 S.E. 157, 
161 Va. 786. 

Wash.—Peterson v. Peterson, 194 P. 
380, 113 Wash. 317. 

W.Va.—Queen v. Queen, 182 S.E. 783, 
116 W.Va. 650. 

Wis.—Luedke v. Luedke, 254 N.W. 

625, 216 Wis. 303. 

19 C.J. p 264 note 51. 

"The actual wants of the wife 
[should be] considered with equal 
Justice to both the parties, to the 
end that no injury will result to the 
true interests of the whole family 
by consuming the estate and break¬ 
ing down all incentives to exertion 
on the part of the defendant.” 

N.J.—Williams v. Williams, 174 A. 
423, 427, 12 N.J.Misc. 641. 

Relative heuefit and burden. 

"Any test of the justice of such 
award must include not only the ben¬ 
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efit to the wife but the resultant bur¬ 
den to the husband.” 

Miss.—^Aldridge v. Aldridge, 27 So.2d 
884, 885, 200 Miss. 874. 

Balancing of needs and means 

There must be nice but realistic 
balancing of wife’s needs and her in¬ 
dependent means for meeting them 
with husband’s abilities to pay. 
N.Y.—Phillips V. Phillips, 150 N.Y.S. 
2d 646, 1 A.D.2d 393, affirmed 13& 
N.E.2d 738, 2 N.Y.2d 742, 157 N.Y. 
S.2d 378. 

Cost of obtaining advanced education. 

In separation action, husband could 
not reasonably be expected to bear 
cost of wife’s obtaining a Ph.D. de¬ 
gree. 

N.Y.—^Levi v. Levi, 172 N.Y.S.2d 852, 
10 Misc.2d 288. 

77.5 N.H.—Kibbee v. Kibbee, 108 A. 
2d 46. 99 N.H. 215. 

77.10 Ga.—Day v. Day, 81 S.E.2d 6, 
210 Ga. 464—Jeffrey v. Jeffrey, 55 
S.B.2d 666, 206 Ga. 41. 

78. D.C.—Keleher v. Keleher, C.A.D. 
C., 192 P.2d 601, 89 U.S.App.D.C. 
266, certiorari denied 72 S.Ct. 1037, 
343 U.S. 943, 96 L.Ed. 1348. 

Ill.—Martin v. Martin, 195 Ill.App. 
32. 

Mich.—DeMay v. DeMay, 39 N.W.2d 
248, 326 Mich. 72. 

Minn.—Webber v. Webber, 196 N.W. 
646, 157 Minn. 422. 

Mo.—Schwent v. Schwent, App., 209* 
S.W.2d 546. 

Miss.—Banks v. Banks, 79 So. 841, 
118 Miss. 783. 

N.J.—O’Neill V. O'Neill, 11 A.2d 128, 
18 N.J.Misc. 82, affirmed 12 A.2d 
839, 127 N.J.Eq. 278. 

N.Y.—Borchard v. Borchard, 171 N. 
Y.S.2d 983, 5 A.D.2d 472—Hearst 
V. Hearst, 159 N.Y.S.2d 753, 3 A.D. 
2d 706, appeal dismissed 156 N.Y. 
S.2d 959, 2 A.D.2d 746, appeal de¬ 
nied 161 N.Y.S.2d 821, 3 A.D.2d 823, 
affirmed 146 N.E.2d 792, 3 N.Y.2d 
967, 169 N.T.S.2d 36. 

S.D.—Hoss V. Hoss, 48 N.W.2d 226, 
74 S.D. 24. 

Direction to pay joint obligations 
Divorce decree held void so far as 
requiring husband to pay taxes, etc., 
on common property and interest on 
joint note, in absence of agreement. 
Md.—Roberts v. Roberts, 154 A. 95, 
160 Md. 513. 

78.5 Mo.—Schwent v. Schwent, App., 
209 S.W.2d 646. 
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Thus, it is generally held, except in special circum¬ 
stances, that^s.io such support need not necessarily 
be confined to the minimum essentials and the 
sum to be awarded the wife is not merely such sum, 
if any, as will prevent her from becoming a public 

charge.78-20 

Accordingly, it is generally held that under prop¬ 
er circumstances the wife is entitled to such an 
award as will secure to her the same social stand- 
ing, comforts, and luxuries she would have enjoyed 
but for the divorce,or to an allowance adequate 
to meet her reasonable needs for sustenance, cloth¬ 
ing, shelter, and care due her in the station of life 


to which she was accustomed, and within the ability 
of the husband to provideJ^-S 

Other statements as to the amount of alimony to 
be awarded to the wife are that she is entitled to 
an award which, together with her separate income 
or the income from her separate property, will main¬ 
tain her in the station and condition in life to which 
she was accustomed before the dissolution of the 
marriage or to one which will maintain her in 
the station in life to which she belongs,81 or in the 
standard of living she is accustomed to,8i-6 or in the 
style to which the social standing and pecuniary fac¬ 
ulties of the husband entitle her;82 or which will 


7ai0 Second xnarriagre as mearetrl. 
clous relationship 

Where second wife, from inception 
of meretricious relationship, knew 
that husband was lawfully married to 
another, although husband was es¬ 
topped to prove invalidity of divorce 
from first wife obtained in Mexico or 
that subsequent marriage to second 
wife was void, second wife was enti¬ 
tled to support from him only in 
minimal amount to extent that she 
might live decently, but not luxuri¬ 
ously, and not become a public 
charge. 

N.Y.—Marum v. Marum, 170 N.T.S. 
2d 185, 10 Misc,2d 695. 

78.15 Md.—Bradshaw v. Bradshaw, 
65 A.2d 719, ISO Md. 322. 

N.Y.—Vanderbilt v. Vanderbilt, 138 
N.T.S.2d 222, 207 Misc. 291, 204, 
affirmed 147 N,Y.S.2d 125, 1 A.D.2d 
3, affirmed 135 N.E.2d 553, 1 N.Y.2d 
342, 163 N.Y.S.2d 1, affirmed 77 S, 
Ct. 136, 364 U.S. 416, 1 L.Ed.2d 1466. 

78.20 N.Y.—Vanderbilt v. Vander¬ 
bilt, supra. 

79. Conn.—Shrager v. Shrager, 134 

A.2d 60, 144 Conn. 483. 

B.C.—Russell V, Russell, 142 F.2a 
763, 79 U,S.App.D.C. 44, 163 A.L.R. 
1037. 

Ky.—Wiggins v. Wiggins, 104 S.W.2d 
1097, 268 Ky. 352—Williamson v. 
Williamson, 40 S.W.2d 337, 243 Ky, 
644—Kelly v. Kelly, 209 S.W. 335, 
183 Ky. 172, 676. 

Mich.—Johnson v. Johnson, 78 N.W. 
2d 216, 346 Mich. 418—Wood v. 
Wood, 284 N.W. 627, 288 Mich. 14 
—Rice V. Rice, 230 N.W. 266, 256 
Mich. 287. 

Minn.—Swanson v. Swanson, 46 N.W. 

2d 878, 233 Minn. 364. 

Neb.—Workman v. Workman, 83 N. 
W,2d 368, 164 Neb. 642—Malone v. 
Malone, 80 N.W.2d 294, 163 Neb, 
617—Eno V. Eno, 66 N,W.2d 145, 
159 Neb. 1, rehearing denied and 
opinion modified on other grounds 
66 N.W.2d 406, 169 Neb. 201— 
Spencer v. Spencer, 64 N.W.2d 348, 
158 Neb. 629—^Prosser v. Prosser, 
57 N.W.2d 173, 166 Neb. 629— 
Eolen v. Bolen, 51 N.W.2d 734, 165 


Neb. 347—Chambers v. Chambers, 
61 N.W.2d 310, 156 Neb. 160— 
Waugh V. Waugh, 47 N.W.2d 859, 
164 Neb. 326—Mangiameli v. Man- 
glameli, 46 N.W.2d 910, 153 Nob. 
763—ZoppolU V. Zoppelli, 46 N.W. 
2d 699, 163 Neb. 677—Brudevold v. 
Brudevold, 45 N.W.2d 443, 163 Neb. 
645—Stra.sser v. Strasser, 44 N.W. 
2d 608, 3 63 Neb. 288—■Kroger v. 
Kroger, 44 N.W.2d 475, 153 Neb. 
265—l?'rancil v. Erancil, 44 N.W.2d 
315, 163 Neb. 243—^Nickerson v. 
Nickerson, 42 N.W.2d 861, 162 Neb. 
799—Peterson v. Peterson. 41 N. 
W,2d 847, 162 Nob. 671—Snyder v. 
Snyder, 40 N.W.2d 227, 162 Neb. 20 
—Stefan v. Stefan, 39 N.W.2d 918, 
152 Neb. 23—Urban v. Urban, 32 
N.W.2d 410, 149 Neb. 757—Pittman 
v. Pittman, 29 N.W.2d 790, 148 Nob. 
864—Sims V. Sims, 29 N.W.2d 378, 
148 Neb. 771—Jon.son v. Jensen, 28 
N.W.2d 444, 148 Neb. 689—Specht 
V. Specht, 27 N.W.2d 390, 148 Neb. 
326—Lippincott v. LIppincott, 13 
N.W.2d 731, 144 Nob. 486. 

N.J.—Habblo v. Habble, 132 A. 113, 99 
N.J.Eq. 63, affirmed 133 A. 919, 99 
N.J.Eq. 886, 

Polyckronos v. Polyokronos, 8 A, 

I 2d 266, 17 N.J.M1SC. 260—WilllamH 
V. Williams, 174 A. 423, 12 N.J. 
Misc. 041, 

N.Y.—Rose V. Rose, 117 N.T.S.2d 32, 

3 MIsc.2d 763. 

S.D.—IIoss V. Hoss, 48 N.W.2d 226, 
74 S.D. 24. 

Va.—Ring V. Ring, 38 S.E.2d 471, 185 
Va. 269, 1(56 A.D.R. 1237. 

Wash,—Theis v. Thei.s, 84 P.2d 369, 
196 Wash. 667. 

Susbaud’s inability to maintain 
standard 

(1) Alimony decree should not per¬ 
mit wife to maintain former social 
position at expense of forfeiture of 
husband's social position, when such 
forfeiture is occasioned by his 
known financial inability to maintain 
standard previously established by 
spouses. 

N.J.—Williams v. Williams, 174 A. 
423, 12 N.J.Mlac. 641. 

(2) Where parties during marriage 
had been spending more than their 
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combined incomes, manner of their 
living before separation would not 
be taken as a standard in determin¬ 
ing alimony. 

Mass.—England v. England, 107 N.B. 
2d 30, 329 Mass. 763. 

(3) If, with aid of wife’s means, 
she and husband have been living 
beyond what ho alone could afford, 
he should not be required to support 
her on that basis wholly out of his 
own moans. 

I N’.Y.—Bittson V. Bittson, 138 N.Y.S. 

I 2d 204, affirmed 140 N.Y.S.2d 508, 
286 App.Div. 1061—Judd v. Judd, 69 
N.Y.S.2d 680. 

79. B Ga.—^Ililburn v. Hilburn, 81 S.E. 
2d 1, 210 Ga, 497. 

Mo.—Sclgfreid v. Seigfreid, App., 187 
S.W.2d 768—Bowser v. Bowser, 155 
S.W.2d 630, 236 Mo.App. 614. 

N.Y.—Borchard v. Borchard, 171 N. 
y.S.2d 983, 6 A.D.2d 472—Hearst 

V. liearst, 169 N.Y.S.2d 753, 3 A.D. 
2d 706, appeal di.smi.ssed 156 N.Y.S. 
2d 959, 2 A.D,2d 746, appeal denied 
161 N.Y.S.2d 821, 3 A.D.2d 823, af¬ 
firmed 146 N.K.2d 792, 3 N.Y.2d 967, 
169 N.Y.S.2d 36. 

80. Ill.—Evar v. Evar, 70 N.E.2d 
422. 330 IlLApp. 247. 

Miss.—Miller v. Miller, 159 So. 112, 
173 Miss. 44. 

Mo.—Shllkett v. Shilkott, App., 285 S. 

W. 2d 67. 

81. Mo.—Schwent v. Schwent, App„ 
209 S.W.2d 646. 

W.Va.—Trossler v. Tro.sslor, 189 S.E. 
820, 118 W.Va. 251—Norman v. 
Norman, 107 S.E. 407, 88 W.Va. 
640. 

Wls.—T..uedko v. Luedko, 264 N.W. 

625, 216 Wls. 303. 

81.5 Rtural living 
Wifi* who had lived most of her 
life in country, was entitled to a rea¬ 
sonable allowance for alimony, but 
was not entitled to such a sum as 
would maintain her in luxury in a 
metropolitan city. 

Mo.—Burtrum v. Burtrum, App., 210 
S.W.2d 364. 

82. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass'n, D. 

C.N.y., 17 F.Supp. 676. 
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leave her in as good condition 
on her husband's death.83 


as a surviving wife 


On the other hand, it has been held in some in¬ 
stances that the ^vife is not entitled to be maintained 
m the standard of luxurious life and travel which 
she enjoyed while married to the husband ;S3.5 and 
i^t IS the rule in at least one jurisdiction that the 
test by which the court must be guided in fixing the 
amount of the alimony is not what it takes to support 
the divorced wife in the manner in which she has 
been accustomed to live, but what will provide her 
with sufficient means for her maintenance.83.io 


The wife is entitled to demand as a matter of right 
only such support as the husband is reasonably able 
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to furnish from property or earnings nor should 
an alimony award be so large as to oppress or dis¬ 
hearten the husband,S4.5 or break down all of his 
incentive to exertion,or such as to cause finan¬ 
cial difficulties and personal embarrassment on the 
part of the husband which would impair his earning 
capacity.84.i5 Moreover, the sum allowed should be 
such as will not enrich her^^ or hold out inducement 
to the oppression of the husband.86 

Furthermore, an award of alimony should not be 
so large as unreasonably to reduce the husband’s 
own means of living, 87 although, on the other hand, 
the^ wife should not be caused to suffer in loss of 
maintenance because of the husband’s extrava¬ 
gance ;87.5 nor should it amount to an appropria- 


111.—Young V. Young, 154 N.E. 405, 
323 Ill. 60S—Herrick v. Herrick, 
149 N.E. 820, 319 Ill. 146. 

Mich.—DeMay v. BeMay, 39 N.W.2d 
248, 32G Mich. 72. 

Mo.—Schwent v. Schwent, App.. 209 
S.\V.2d 546. 

N.J.—Kirshbaum v. Kirshbaum, 19 
A.2d 811, 129 N.J.Eq. 429. 

Pa.—Betz V. Betz, 70 Pa.Super. 396. 
Va.—^Hawkins v. Hawkins, 47 S.E.2d 
436, 187 Va. 696. 

83, Ind.—Dissette v. Dissette, 196 
N.E. 684, 208 Ind. 667, 

Ferguson v. Ferguson, 125 N.E. 
2d 816, 126 Ind.App. 596—Temme v. 
Temme, 0 N.E.2d 111, 103 Ind.App. 
669—Click V. Click, 169 N.E, 33, 86 
Ind.App. 593, 

XUTeot of antenuptial agreement 
On dissolution of marriage because 
of wife's misconduct she had no 
cause to complain concerning amount 
of alimony, where she was given as 
much alimony as she would have re¬ 
ceived under antenuptial agreement 
had marriage been dissolved by hus¬ 
band’s death. 

Ind.—Hingenberg v. Ringenberg, 38 
N.E.2d 870, 110 Ind.App. 290. 

83.5 N.Y.—Vanderbilt v. Vanderbilt, 
138 N,Y.S.2d 222, 207 Misc. 291, 294, 
afllrrned 147 N.Y.S.2d 126, 1 A.D.2d 
3, aiUrmed 136 N.E.2d 663, 1 N.Y.2d 
342, 163 N.Y.S.2d 1, affirmed 77 S. 
Ct. 136, 364 U.S. 416, 1 L.Bd.2d 
1466. 

Comfort* out of joint funds 

(1) A hu.sband need not provide his 
estranged wife with those comforts 
which they both might enjoy out of 
joint funds or pooled Incomes. 

N.Y,—Boston v. Boston, 129 N.Y.S. 

2d 580, 206 Misc. 561. 

(2) Even though wife enjoyed lux¬ 
ury of a summer home which had 
been purchased with husband’s sav¬ 
ings and savings of wife, who was 
self-employed, she was not entitled 
to such a separation allowance as 
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would enable her to continue her per¬ 
sonal savings or to continue enjoying 
luxury of summer home. 

Boston V. Boston, supra. 

83.10 La.—^Rabun v. Rabun, 95 So. 
2d 635, 232 La. 1004—Stabler v. 
Stabler, 75 So.2d 12, 226 La. 70— 
Brown v. Harris, 72 So.2d 746, 225 
La. 320—^Wilmot v. Wilmot, 66 So. 
2d 321, 223 La. 221, followed in 
65 So.2d 330, 223 La. 250—Matheny 
V. Matheny, 18 So.2d 324, 205 La. 
869. 

Divorce against wife without fault 
In the case of a divorce against 
a wife without fault, the alimony is 
not to be determined by what it takes 
to support the wife in the manner 
to which she has become accustomed, 
but by what will provide her with 
sufficient means for her maintenance. 
La.—^Fortier v. Gelpi, 197 So. 138, 
195 La. 449. 

84. Cal,—^Merritt v. Merritt, 29 P.2d 
190, 220 C. 85. 

La.—^Blenvenue v. Bienvenue, 188 So. 
41, 192 La. 395. 

Md.—Dougherty v. Dougherty, 48 A. 
2d 461, 187 Md. 21. 

B,I.—Boyden v. Boyden, 147 A. 621, 
60 R.I. 326, 66 A.L.R. 214. 

The essential basis of alimony is 
the ability of the husband to pay. 
W.Va.—Tressler v. Tressler, 189 S.E. 
820, 118 W.Va. 261—^Miller v. Mil¬ 
ler, 172 S.E. 893, 114 W.Va. 600— 
Watson V. Watson, 168 S.E. 373, 113 
W.Va. 267. 

“The only rule we have for fixing 
the amount is that it shall be in 
proportion to the wants of those re¬ 
quiring it and the circumstances of 
the one who has to pay it.” 

La.—O’Quin v. Evans, 82 So, 687, 145 
La. 473. 

Favorable engagements are not the 
test; the sum allowed should be 
within the husband's ability to pay 
irrespective of whether his engage¬ 
ments are favorable or otherwise. 
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N.J.—Williams v. Williams, 174 A. 

423, 12 N.J.Misc. 641. 

Wealth of parent 

The fact that husband’s father was 
well to do would not warrant provi¬ 
sion for support of wife and children 
which was impossible of perform¬ 
ance. 

Wash.—Bungay v. Bungay, 36 P.2d 
1058, 179 Wash. 219. 

84.5 Md.—Timanus v. Timanus, 16 
A.2d 918, 178 Md. 640. 

84.10 Mo.—Schwent v. Schwent, 

App., 209 S.W.2d 546. 

84.15 D.C.—Russell v. Russell, 142 
F.2d 753, 79 U.S.App.D.C. 44. 153 A. 
L.R. 1037. 

85, N.J.—Williams v. Williams, 174 
A. 423, 12 N.LMisc. 641. 

Rule that law does not contemplate 
award sufficient to support wife in 
idleness see supra § 233 (6) c. 

86- N.J.—Williams v. Williams, su¬ 
pra. 

Encouragement of adventuress 
The court should be careful in fix¬ 
ing the amount of alimony to leave 
no ground for encouragement to the 
adventuress. 

Mo.—Mason v. Mason, App., 233 S.W. 
2d 263. 

Neb.—Porburger v. Porburger, 241 
N.W. 279, 122 Neb. 705. 

87- Iowa.—Converse v. Converse, 
282 N.W. 368, 225 Iowa 1359— 
Saunders v. Saunders, 234 N.W. 830, 
211 Iowa 976. 

Wash.—^Patrick v. Patrick, 260 P.2d 
878, 43 Wash.2d 139. 

19 C.J. p 264 note 54. 

“The courts should . . . avoid 

requiring the husband to pay a sum 
which might consume or exceed the 
entire net earnings which the party 
in the particular cases might reason¬ 
ably be expected to receive.” 

Okl.—^Foster v. Poster, 78 P.2d 318, 
320, 182 Okl. 424. 

87.5 Md.—Timanus v. Timanus, 16 
A.2d 918,178 Md. 640. 



§§ 236(l)-236(2) DIVORCE 


27A C.J.S. 


tion of his entire estate.87.i0 However, the fact 
that the allowance is burdensome on the husband is 
not material if it is otherwise reasonable and just.88 

In the final analysis, as stated supra § 232, the 
amount, if any, to be awarded as permanent alimony 
is largely in the discretion of the court 

Award of nominal amount. The court may not 
arbitrarily award alimony in a nominal amount for 
the sole purpose of keeping the matter of alimony 
open so as to be subject to subsequent modifica- 
tion.88-5 

Taxes. In determining the amount to be allowed 
for support, the court will take into account the 
taxes the wife will have to pay, and will order the 
payment of a sum sufficient to furnish proper sup¬ 
port after taxes are paid.88.io 

Diminution of wife*s estate. The court may not, 
in fixing the amount of lump sum alimony, diminish 
the estate of the wife in realty owned by the en¬ 
tireties,^9 for a decree which docs not allow the wife 


as much property as she then possesses is wrong.90 

Exaggerated claims. The fact that the wife ex¬ 
aggerated her claims for permanent alimony is no 
ground for giving her less than she is entitled to, 
even though she is entitled to much less than she 

demanded.^0.5 

§ 236(2). -Propriety of Particular 

Awards 

The propriety of particular awards of alimony, includ¬ 
ing awards of periodical alimony and alimony in gross, 
has been adjudicated in accordance with general prin¬ 
ciples and the facts and circumstances of the particular 
case. 

In accordance with the general principles dis¬ 
cussed supra § 236(1), and in view of the rule there 
stated that each case turns more or less on its own 
particular facts, the courts have adjudicated the 
propriety of particular awards with respect to the 
facts and circumstances of each case and have held 
certain awards of alimony propcr91 and other 


87.10 Colo.—^Elmer v. Elmer, 285 P. 
2d 601, 132 Colo. 67. 

Or.-—Miles v. Miles, 202 P.2d 486, 186 
Or. 260. 

88. Ky.—Johnston v. Johnston, 202 
S.W. 869, 180 Ky. 439. 

19 C.J. p 264 note 56. 

88.6 Wis.—Hansen v. Hansen, 49 N. 

W.2d 434, 259 Wis. 486. 

Mod ideation of decree making no pro¬ 
vision for alimony see supra § 231. 
One dollar per year; no statement of 
reason 

Whore divorce was granted because 
of misconduct by wife and she was 
given allowance of approximately 
one third of value of property, one 
dollar a year alimony allowance, 
without a deflnite statement by trial 
court of its reason for making such 
award, would not bo approved. 

Wis.—^Hanson v. Hansen, supra. 

88.10 Mo.—Phillips v. Phillips, App., 
219 S,W.2d 249. 

Unle not against public policy 
No public policy embodied in 
amendments to federal and state in¬ 
come tax laws, which relieve hus¬ 
band from tax on alimony payments 
and require payment of such tax by 
wife, is thwarted by courts when 
they direct husband, in matrimonial 
action, to pay wife for her support 
and maintenance of children a sum 
commensurate with his financial abil¬ 
ity to pay and suflficient to furnish 
proper support after taxes are paid. 
N.Y.—Kraunz v. Kraunz, 66 N.E.2d 
90, 293 N.T. 162. 

89. Mich.—Brasch v, Brasch, 134 K. 
W. 460, 168 Mich. 469. 

19 C.J. p 264 note 56. 


90. Mich.—Brown v. Brown, 10 S N. 
W. 288, 144 Mich. 664. 

90.6 N.Y.—Rabins v. Rabins, 122 N. 
Y.S.2d 033, 282 App.Div. 690. 

91. Ariz.—Blaine v. Blaine, 169 P.2d 
786, 63 Ariz. 100. 

Ark.—Conner v. Connor, 91 S.W.2d 
260, 192 Ark. 289. 

Cal.—-Melny v. Mclny, 203 P.2d 688, 
90 C.A.2d 672—Tompkins v. Tomp¬ 
kins, 187 P.2d 840, 83 C.A.2d 71. 

D.G.—JafCo V. Jaife, 124 F.2d 233, 74 
App.D.O. 394. 

Fla.—-WeKsh v. Welsh, 36 So.2d 6, 
160 Fla. 380. 

Idaho.—Malone v. Malone, 130 P.2d 
674, 64 Idaho 262. 

Iowa,—Bartels v. Bartels, 69 N.W.2d 
41, 246 Iowa 942—Dunham v. Dun¬ 
ham, 66 N,W.2d 606, 244 Iowa 214 
—Littleton v. Littleton. 10 N.W.2d 
67, 233 Iowa 1020—Ellsworth v. 
Ellsworth, 256 N.W. 690, 218 Iowa 
967—-Edmonds v. Edmonds, 186 N. 
W. 2, 193 Iowa 87. 

Kan.—^Jelinek v, Jolinek, 168 P.2d 
647, 3 61 Kan. 362. 

Ky.—Hicks v. Hicks, 290 S.W.2d 483 
—Whitaker v. Whitaker, 183 S.W. 
2d 623, 298 Ky, 690—Simpson v. 
Simpson, 182 S.W.2d 966, 298 Ky. 
375—Goodwin v. Goodwin, 178 S.W. 
2d 214, 296 Ky. 835—Stokes v. 
Stokes, 176 S.W.2d 260, 296 Ky. 
124—Sabel v. Sabel, 161 S.W.2d 66, 
286 Ky. 676. 

Mich.—Morrlsh v. Morrish, 60 N.W.2d 
915, 338 Mich. 261—Markell v, Mar- 
kell, 29 N.W.2d 124, 318 Mich. 682 
—Pinchuk v. Pinchuk. 27 N.W.2d 
81, 317 Mich. 623—^Burr v. Burr, 
14 N.W,2d 607, 308 Mich. 690. 
Minn.—Baker v. Baker, 28 N.W.2d 
164, 224 Minn. 117—Dahlke v. Dahl- 
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ke, 11 N‘.W.2d 825, 216 Minn. Ill— 
Cosgrove v. Cosgrove, 214 N.W. 
793, 172 Minn. 89—Hrdlicka v. 

Hrdlicka, 213 N.W. 019, 171 Minn. 
213. 

Mo.—Robbins v. Robbins, App., 267 S. 
W.2d 92. 

Mont.—Bickford v. Bickford, 168 P. 

2d 796, 117 Mont. 372. 

Neb.—Hodges v. Hodges, 47 N.W.2d 
361, 164 Neb, 178—Urban v. Urban, 
32 N.W,2d 410, 149 Neb. 757—Mun- 
sell V. Munsell, 24 N.W.2d 566, 147 
Neb. 690—Yost v. Yost, 8 N.W.2d 
686, 143 Neb. 80—Dier v. Dier, 4 N. 
W.2d 731, 141 Neb. 686. 

N.D.—Savro v. Savro, 44 N.W.2d 616, 
77 N.3X 676—^Hodous v. Hodous, 36 
N.W.2d 652, 76 N.D. 387. 

Ohio.—Bryant v. Bryant, App., 91 N. 
E.2d 276—Schindler v. Schindler, 
App., 77 N.E.2d 363. 

l^oterson v. Peterson, Com.Pl., 123 
N.E.2d 546. 

Okl.—Walter v. Walter, 242 P.2d 442, 
206 Okl. 209—Jupe v. Jupo, 175 P. 
2d 076, 108 Okl. 100. 

Pa.—Barr v. Barr, Com.Pl., 72 Montg. 
Co. 361. 

S.C.—Miller v. Miller, 82 S.E.2d 119, 
226 S.C, 274. 

S.D.—Kuehn v. Kuohn, 65 N.W.2d 70, 
74 S.D. 621. 

Conditions 

Where wife, who obtained decree 
of separation from husband and who 
was awarded custody of parties’ one- 
year-old boy, had no funds of her 
own, and husband’s income was not 
less than ?4,800 per year after taxes, 
wife was entitled to alimony in sum 
of forty dollars per week, for her 
support and support for infant, on 
condition that wife remain at home 
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awards improper.92 

and personally take care of child, hut 
should wife take employment, award 
would be reduced to twenty-five dol¬ 
lars per week. 

N.Y.—Mondella v. Mondella, 132 N T 
S.2d 62. 

Uot excessive 

(1) Generally. 

Ga.~Con6 v. Cone, 89 S.B.2d 518, 211 
Ga. 882—Boozer v. Boozer, 60 S E 
2d 160, 207 Ga. 52—Baiford v Paf- 
ford, 196 S.E. 804, 186 Ga. 100. 
Ky.—Millar v. Millar, 286 S.W,2d 882 
•—Bichardson v. Richardson, 218 
S.W.2d 387, 309 Ky. 665—Wilson v. 
Wilson, 40 S.W.2d 314. 239 Ky. 830 
-King- V. King, 283 S.W. 73, 214 
Ky. 171. 

Mich.—Sti'atos v. Stratos, 26 N.W2d 
729, 317 Mich. 113—Burke v. Burke, 
24 N.W.2d 99, 315 Mich. 437. 

(2) A wife who was entitled to di¬ 
vorce on ground of cruelty was prop¬ 
erly awarded $2,600 in cash, $7,500 
real estate mortgage, residence prop¬ 
erty valued at $3',0U0 or in lieu there¬ 
of $3,600 in cash, $76 per month ali¬ 
mony, and $76 per month for support 
of six minor children, where hus¬ 
band's separate property was worth 
$43,000 and community property was 
worth $10,000, and husband was left 
with his farming equipment intact 
and could continue to pursue his oc¬ 
cupation of farming. 

Wash.—Oestreich v. Oestreich, 97 P. 
2d 665, 2 Wash.2d 72. 

(3) Whore husband, age forty, was 
a skilled mechanic who earned about 
$300 per month during six months 
preceding divorce trial, and all prop¬ 
erty of parties had been accumulated 
during marriage, a decree granting 
wife home valued at $6,600, sum of 
$100 per month for support of three 
children, plus certain other benefits, 
leaving husband with 14 $50 war 
bonds, an automobile, $2,680 in cash, 
and a small residence valued at 
$1,400, W’ould not be disturbed. 

Iowa.—Brannen v. Brannen, 21 N.W. 

2d 469, 237 Iowa 188. 

(4) Amount of $1,000 to wife to re¬ 
establish herself, $419,24 hospital and 
medical expenses, and $100 per month 
alimony. 

N.D.—Hodous V. Hodous, 36 N.W.2d 
652, 76 N.D. 387. 

(6) Award of $4,500 alimony to 
wife, payable by application of $640.- 
77, remainder of net proceeds from 
sale of their home, and balance by 
payments at rate of $20 a week was 
not excessive. 

i:y.—Kreidler v. Kreidler, 190 S.W.2d 
1012, 301 Ky. 105. 

Adequate 

(1) Generally. 

Ky.—We.st V. West, 16 S.W.2d 781, 
220 Ky. 125, 
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Ohio.—^Henry v. Henry, 106 N.E.2d 
406, 167 Ohio St. 319. 

Wash.—^Hutchison v. Hutchison, 269 
P. 341, 148 Wash. 417. 

(2) Where husband, who was 
granted divorce on ground of cruel 
and inhuman treatment, had income, 
as osteopathic physician and sur¬ 
geon, exceeding $10,000 per year and 
had a net worth of $112,000, virtually 
all of which had been accumulated 
during married life of parties, and 
wife’s separate estate amounted to 
only $23,000, wife would be awarded 
$25,000 in cash by way of division of 
estate, permanent alimony of $250 per 
month, and contribution toward coun¬ 
sel fees and suit money of $5,000, in 
addition to household furniture and a 
horse. 

Wis.—Gordon v. Gordon, 71 N.W.2d 
386, 270 Wis. 332. 

(3) Amount of $4,000, and no 
monthly alimony, where income of 
wife obtaining divorce was $303.20 
per month after income taxes and 
husband’s income was between $6,000 
and $8,000 per year, but husband’s 
net income was needed for paying 
debts and his property was not sus¬ 
ceptible of division. 

Minn.—Swanson v. Swanson, 46 N.W. 
2d 878, 233 Minn. 354. 

(4) Lump sum of $1,500 and $60 
per month, where husband earned $60 
per week and net estate was valued 
at from $3,400 to $5,860. 

Ky.—^Dalton v. Dalton, 200 S.W.2d 
469, 304 Ky. 223. 

Neither excessive nor inadequate 

(1) Allowance to divorced wife of 
alimony of $276 a month, together 
with direction that wife be made 
beneficiary in policy on husband’s 
life in amount of $10,000, which pol¬ 
icy had cash surrender value of $1600, 
was neither inadequate nor excessive 
under circumstances in view of in¬ 
crease in husband’s earnings. 

Utah.—Allen v. Allen, 165 P.2d 872, 

109 Utah 99. 

(2) In action for divorce on ground 
of living separate and apart for five 
years, where husband received $263.- 
76 per month Navy pension, decree 
which awarded husband partially 
mortgaged properties worth $66,000, 
which awarded wife $200 monthly 
support for four years and then $250 
monthly support, properties worth 
$11,600 and house furnishings and 
which required husband to maintain 
$10,000 life insurance policy with 
wife as beneficiary would be equita¬ 
ble. 

Wash.—^Morse v. Morse, 254 P.2d 720, 
42 Wash.2d 229. 

92. Fla.—Corpus J^oris Secundum 
cited in Vilas v. Vilas, 13 So.2d 807, 
808, 809, 163 Fla. 102. 
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Neb.—^Metschke v. Metschke, 20 N.W. 
2d 238, 146 Neb. 461, opinion sup¬ 
plemented on other grounds 20 N. 
W.2d 616, 146 Neb. 461—^Martin v. 
Martin, 17 N.W.2d 625, 145 Neb. 
656. 

Ohio.—^Michael v. Michael, App., 136 
N.E.2d 691. 

Okl.—Hill V. Hill, 174 P.2d 232, 197 
Okl. 697. 

S.D.—Meile v. Meile, 15 N.W.2d 463. 
Wash.—^Loomis v. Loomis, 288 P.2d 
235, 47 Wash.2d 468. 

Excessive 

(1) Generally. 

Cal.—Cruikshank v. Cruikshank, 121 
P.2d 25, 49 C.A2d 144. 

Neb.—^Johnsen v. Johnsen, 12 N.W.2d 
837, 144 Neb. 208. 

Wash.—^Bungay v. Bungay, 36 P.2d 
1058, 179 Wash. 219—Kuinders v. 
Kuinders, 207 P. 611, 120 Wash. 
485. 

(2) Award of alimony to wife, ob¬ 
taining divorce from bed and board, 
of a lump sum of $2,000 and $150 per 
month, in addition to $50 a month 
for a child’s support, was excessive 
to the extent of the lump sum, where 
the husband’s only property consist¬ 
ed of an income from an estate which 
could hardly average more than $4,- 
600 a year, the husband also being 
required to pay wife’s attorneys $1,- 
000 and the cost of the action and 
his own attorneys, aggregating $4,- 
000 or more. 

Ky.—Cecil v. Cecil, 256 S.W. 64, 200 
Ky. 1153. 

(3) An award of $1,000 as alimony 
in gross to divorced wife of man 
owning real property, agreed to be 
worth $2,400, in foreign state, plus 
monthly alimony installments of $50, 
was excessive as to $200 of alimony 
in gross. 

Or.—^Puller v. Fuller, 161 P.2d 979, 
175 Or. 136. 

(4) Where divorce decree gave 
wife all of husband’s accumulated 
property, required that he maintain 
life insurance for wife’s benefit and 
required payment of twenty-five dol¬ 
lars per week alimony out of earn¬ 
ings of about fifty dollars per week, 
alimony award was excessive in view 
of wife’s income from boarders and 
from her own employment and would 
be modified to eighteen dollars per 
week. 

Mich,—Cooley v. Cooley, 30 N.W.2d 
840, 320 Mich. 209. 

(5) Where estate of husband, who 
was granted divorce on ground of 
cruel and inhuman treatment, was 
worth $60,000 to $65,000, award of 
$16,000 home to wife for alimony was 
excessive, though wife had partially 
supported herself, and alimony was 
fixed by Supreme Court at $5,000 and 
wife was permitted to retain $2,500 
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received from sale of husband’s real¬ 
ty. 

Iowa.--Keller v. Keller, 31 N.W.2d 
343. 239 Iowa 687. 

Itiad8q,iiat& 

(1) Generally. 

Miss.—Gresham v. Gresham, 21 So.2d 
414, 198 Miss. 43. 

Neb.—Strasser v. Strasser, 44 N.W,2d 
608, 15S Neb. 288. 

(2) Where husband was granted 
divorce because of cruel treatment 
and personal indignities rendering 
life burdensome, an award of $7,600 
in addition to $100 a month alimony 
to wife, who had lived with husband 
for 26 years, was inadequate, and 
wife was entitled to $20,000 cash 
award in addition to the monthly ali¬ 
mony, where husband had an estate 
of $260,000 in addition to a $9,000 
yearly salary. 

Wash.—Theis v. Theis, 84 P.2d 369, 
196 Wash. 667. 

(3) Where husband, an air ofllcer, 
received monthly salary of $663.24 
which included a considerable allow¬ 
ance for dependents and divorce de¬ 
cree divided estate of parties and re¬ 
quired husband to pay $100 per 
month for support of children, denial 
of alimony to wife, a young twenty- 
seven-yoar-old woman with two small 
children, was improper, and an allow¬ 
ance of $50 per month should have 
been made. 

Wis.—Hahn v. Hahn, 27 N.W.2d 369, 
260 Wis. 397, 

(4) Award of alimony to plaintiff 
wife in divorce action of husband’s 
share in household furniture and fur¬ 
nishing, and of husband’s interest in 
automobile, the title to which was in 
plaintiff, which award did not disturb 
joint title of parties to realty and 
which required each to pay for legal 
services of his own counsel, was 
grossly Inadequate under evidence. 
Ohio.—Washington v. Washington, 

App., 103 N.H.2d 300. 

93. Ala.—Caine v. Caine, 79 So.2d 
546, 262 Ala. 464—Tranum v. Tran- 
um, 63 So,2d 701, 268 Ala. 661— 
Davis V. Davis, 61 So.2d 876, 255 
Ala, 488—Steiner v. Steiner, 48 So. 
2d 184, 264 Ala, 260—Walling v. 
Walling, 46 So.2d 6, 263 Ala. 337— 
Campbell v. Campbell, 41 So.2d 185, 
262 Ala. 487. 

Ariz.—Guthrie v. Guthrie, 242 P.2d 
549, 73 Ariz. 423. 

Ark.—Childers v. Childers, 313 S.W. 
2d 76—Gardner v. Gardner, 289 S. 
W,2d 182, 226 Ark. 223—Warren v. 
Warren, 216 S.W.2d 398, 214 Ark. 
379-Stearns v. Stearns, 201 S.W. 
2d 768, 211 Ark, 668—Disheroon v. 
Dlsheroon, 201 S.W.2d 17, 211 Ark. 
519—Gabler v. Gabler, 190 S.W.2d 
976, 209 Ark. 469—Tarr v. Tarr, 182 
S.W.2d 348, 207 Ark. 622—Lewis v. 
Lewis, 161 S.W,2d 998, 202 Ark. 


740—Clyburn v. Clyburn, 299 S.W. 
38, 176 Ark. 330. 

Cal.—Jones v. Jones, App., 286 P.2d 
908—Geller v. Geller, 253 P.2d 62, 
116 C.A.2d 822. 

D.C.—Coleman v. Coleman, 168 P.2d 
410, 81 XJ.S.APP.D.C. 351. 

Fla.—West V. West, 86 So.2d 267— 
Sheppard v. Sheppard, 45 So.2d 506 
—Masilotti v. Masilotti, 7 So.2d 
132, 150 Pla. 86. 

Ga.—Glosson v. Glosson, 89 S.E.2d 
616, 211 Ga. 878. 

Ill.—Bremer v. Bremer, 122 N.E.2d 
794, 4 I11.2d 190. 

Nepermann v. Nepermann, 67 N. 
E.2d 411, 329 IlLApp. 182. 

Iowa.—Nelson v. Nelson, 68 N.W.2d 
746, 246 Iowa 760—Kitchen v. 

Kitchen, 27 N.W.2d 901, 238 Iowa 

682— Mundorf v. Mundorf, 20 N.W. 
2d 1. 

Ky.—Centers v. Centers, 294 S.W.2d 
625—Nichols v. Nichols, 261 S.W. 
2d 676—Williams v. Williams, 244 
S.W.2d 166—Baldwin v. B<ildwln, 
235 S.W.2d 1008, 314 Ky. 399— 
Stevens v. Stevens, 231 SAV.2d 49, 
313 Ky. 294—Dixon v. Dixon, 226 
S.W.2d 964, 312 Ky. 230—Logan v. 
Logan, 226 S.W.2d 3, 312 ICy. 48— 
HuiYman v. Huffman, 221 S.W.2d 
649, 310 Ky. 688—Baldridge v. 

Baldridge, 208 S.W.2d 741, 306 Ky. 

683— Tackett v. Tackett, 194 S.W.2d 
832, 302 Ky. 611—Clark v. Clark, 
193 S.W.2d 161, 301 Ky. 716—An¬ 
drews V. Andrews, 190 S.W.2d 1019, 
301 Ky, 94—Hayburn v. Rayburn, 
187 S,W.2d 804, 300 Ky. 209—Dur¬ 
bin V. Durbin, 189 S.W.2d 393, 300 
Ky. 390—Butcher v. Butcher, 178 S. 
W.2d 616, 296 Ky. 740—Goodloe v. 
Goodloe, 171 S.W.2d 18, 294 Ky. 100 
—Henry v. Henry, 169 S.W,2d 296, 
293 Ky. 483—Sandlin v. Sandlin, 
158 S.W,2d 635, 289 Ky. 290—Land 
V. Land, 132 S.W.2d 742, 280 Ky. 
122—Wiggins v. Wiggins, 104 S.W. 
2d 1097, 268 Ky. 362—Brown v. 
Brown, 294 S.W. 493, 219 Ky. 787— 
La Warre v. La Warre, 271 S.W. 
660, 208 K,v. 566—Purcell v, Pur¬ 
cell. 247 S.W, 760, 197 Ky. 627— 
Burton v. Burton, 211 S,W. 894, 184 
Ky, 268. 

La.—Jones v. Jono.s, 93 So.2d 917, 
232 La. 102—Moody v. Moody, 78 
So.2d 636, 227 La. 134—Creel v. 
Creel, 49 So.2d 617, 218 La. 382— 
Sampognaro v. Sainpognaro, 41 So. 
2d 466, 216 La, 631—Hornsby v. 
Hornsby, 23 So.2d 106, 208 La, 316 
—Goodwin V, Goodwin, 21 So.2d 
876, 207 La. 690—White v. Brous¬ 
sard, 18 So,2d 641, 206 La. 26—Ma- 
thony V. Mathony, 18 So.2d 324, 205 
La. 869—Gerstner v. Stringer, 18 
So.2d 196, 205 La. 791—August v. 
Blache, 9 So.2d 402, 200 La. 1029— 
Cormier v. Cormier, 190 So. 366. 193 
La, 168—Gauthier v. Matthews, 186 

1092 


So. 272, 191 La, 326—^Moussa v 
Trascher, 166 So. 126, 184 La. 423 ! 

Md.—Lopez V. Lopez, 112 A.2d 466 
206 Md. 509—Rosenthal v. Rosen¬ 
thal, 96 A.2d 600, 202 Md. 875—. 
Givner v. Givner, 93 A.2d 563, 201 
Md. 333—Zimmerman v. Zimmer¬ 
man, 85 A.2d 803, 199 Md. 176— 
Harp V. Harp, 84 A,2d 895, 198 Md. 
485—Ashman v. Ashman, 72 A 2d 
260, 194 Md. 665. 

Mass.—England v. England, 107 N 
E.2d 30, 329 Mass. 763. 

Mich.—Rogers v. Rogers, 56 N.W.2d 
799, 335 Mich. 207—Stephenson v 
Stephenson, 65 N.W. 2 d 80 , 334 Mich.* 
628—Tackabury v. Tackabury, 54 
N.W. 2 d 204, 334 Mich. 157—Polate 
V. Polate, 60 N.W.2d 190, 331 Mich. 
662—Rex V. Rex, 49 N.W.2d 348! 
331 Mich. 399—Czernecki v. Czer- 
ncckl, 39 N.W. 2 d 208, 325 Mich. 634 
—Blades v. Blades, 39 N.W. 2 d 202, 
325 3Mich. 622—Saretsky v. Saret- 
sky. 19 N.W.2d 106, 311 Mich. 579 
—Conkoy v. Conkey, 211 N.W. 740, 
237 Mich. 326. 

Minn.—Baker v. Baker, 28 N.W.2d 
164, 224 Minn. 117. 

Mi.sa.—Horton v. Horton, 57 So. 2 d 723, 
213 Miss. 768—Fleming v. Fleming, 
66 So.2d 36, 213 MLs.s. 74—Kincaid 
V. Kincaid, 43 So.2d 108, 207 Miss. 
692, 16 A.I...R.2d 667. 

Mo.—Clark v. Clark, App., 306 S.W. 
2d 641—Burtrum v. Burtrum, App., 
210 S.W', 2 d 364—Bevier v. Bevler, 
App., 132 S,W.2d 1044. 

Neb.—Burns v. Burn.s, 15 N.W. 2 d 763, 
146 Nob, 213. 

Nev.—Wil.son v. Wibson, 212 P.2d 
1066, 66 Nev. 406. 

N.J.—Martinique v. Martinique, 141 
A. 2 d 662, 60 N.J.Super. 210—Hnath 
V. Hnath, 136 A.2d 286, 47 N.J.Su¬ 
per. 461—Burger v. Burger, 69 A. 
2 d 741, 6 N.J.Super. 62. 

Newton v. Newton, 179 A. 621, 13 
N.J.Misc. 613. 

N.y. —Vanderbilt v. Vanderbilt, 136 
N.E.2d 663, X N.Y.2d 342, 163 N.Y. 
S. 2 d 1 , affirmed 77 S.Ct. 1360, 354 
U.S. 416, 1 L.Ed.2d 1456. 

McC!arthy v. McCarthy, 132 N.Y. 
S.2a 194, 284 App.Div. 813, affirmed 
127 N.E. 2 d 868 , 308 N.Y. 1036— 
Edell V, Edoll, 131 N.Y.S.2d 182, 
28.3 App.Div, 1060—Severio v. Sev- 
erio, 128 N.Y.S.2d 863, 283 App.Div. 
son—Rlsikoff V. Rlslkoff, 127 N.Y. 
S. 2 a 622, 283 App.Div. 732—Rab¬ 
ins V. Rabins, 122 N.Y.S.2d 633, 282 
App.Div. 690—Boehm v. Boehm, 27 
N,Y.S.2d 941, 262 App.Div. 104, re¬ 
argument denied 30 N.Y.S.2d 813, 
262 App.Div. 003—Kenner v. Ken¬ 
ner, 286 N.y.S. 16, 247 App.Div. 
796. 

Alarum v, Marum, 170 N.Y.S.2d 
186, 10 Misc.2a 696—Flxel v. Pixel, 
137 N.y.S.2d 744, 207 Miac. 260— 
1‘isani V. Pisani, 83 N,Y.S.2d 607, 
193 Mlac. 190—^Howard v. Howard, 
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allowance of alimony awarded was held 


63 N.Y.S.2<i 857, 187 Misc. 16- 
Reese v. Reose, 40 N.Y.S.Bd 468, 179 
Misc. 665, affirmed 51 N.Y.S.2d'e85 
268 App.Div. 993. 


Lieblich v. Lieblich, 164 N.Y.S 
2d 179—Engler v. Engler, 159 N.* 
Y.S.2d 635—Rosenzweig: v. Rosen- 
zwoiff. 145 N.Y.S.2d 810, affirmed 
160 N.Y.S.2d 817, 3 A.D.2d 732_Co¬ 

hen V. Cohen, 141 N.Y.S.2d 97—Siri 
anni v. Sirianni, 127 N.Y.S.2d 387- 

Morse v. Morse, 123 N.Y.S.2d 144_ 

Barbara v. Barbara, 57 N.Y.S.2d 156 
—Nelson v. Nelson, 55 N.Y.S.2d 324 
—Morronfflello v. Morrongiello, 47 
N.Y.S.2d 413—Spafford v. Spafford 
36 N.Y.S.2d 340. 

N.D.—Henry v. Henry, 46 N.W.2d 701 
77 N.D. 845. 

Ohio.—Rodenherg v. Rodenberg. Add 
41 N.K.2d 266. 


Neal V. Neal, Com.Pl., 85 N.B 2d 
147. 

Or.—Koufasimes v. Koufasimes, 293 
r.2d 200, 206 Or. 400. 

Pa.—Scholl V. Scholl, 40 A.2d 897, 156 
r*a.Super. 497. 

R.T.—Knight v. Knight, 24 A.2d 612, 
67 R.T. 412. 


Tex.—Smith v. Smith, Civ.App., 311 
S.W.2d 947. 


Utah.—Porter v. Porter, 166 P.2d 516, 
109 Utah 444—Dahlborg v. Dahl- 
berg, 202 P. 214, 77 Utah 157-Stan- 
gor V. Stanger, 270 P. 149, 72 Utah 
357. 


Wash.—Patrick v. Patrick, 260 P.2d 
878, 43 Wnsh.2d 139—Sinnott v. 
Sinnott, 179 P.2d 305, 27 Wash.2d 
520—^Anderson v. Anderson, 177 P. 
2d 83, 27 Wash.2d 122, 6 A.L.R.2d 
831—Rackett v, Rackett, 105 P.2d 
22, 5 Wash.2d 262—Spaulding v. 
Spaulding, 60 P.2d 1106, 187 Wash. 
689. 


19 C.J. p 267 note 82. 


Yearly 

(1) ?600 a year subject to change, 
where husband had a farm worth 
$7,500 and a business worth $2,500. 
Ky.—Stephens v. Stephens, 238 S.W. 

380, 104 Ky. 180. 

(2) $10 per year where flfty-seven- 
year-old husband, after twenty-nine 
years of marriage, obtained divorce 
from fifty-nine-year-old wife with 
life expectancy of about fifteen years, 
husband had monthly salary of $481.- 
80, and wife who was in poor mental 
and physical health had $6,948.26 in 
her own name and an expectancy in 
estate of her mother, and other as¬ 
sets of parties consisted of home of 
net value of $7,000, furniture and 
oQuIpment valued at $2,000, all 
awarded to wife. 

Utah.—MacDonald v. MacDonald, 236 

P.2d 1066, 120 Utah 673. 


Monthly 

(1) $300 per month, where hus¬ 
band’s gross earnings as a medical 
doctor were nearly $42,000 with net 


income before taxes slightly in excess 
of $22,000, and decree awarded wife 
sole ownership of family home, sub¬ 
ject to a mortgage, and obligated her 
to make monthly payments of about 
$138 per month on home. 

Or.—Smith v. Smith, 320 P.2d 1111, 

212 Or. 654. 

(2) $275 per month for two years, 
out of which wife was to pay her fa¬ 
ther $125 per month to retire par¬ 
ties’ debt to him and $99 per month 
on mortgage on home awarded to her. 
where husband had income of $700 
per month. 

Okl.—Funk v. Funk, 319 P.2d 699. 

(3) $250 per month to childless 
wife, by judgment denying husband 
divorce on his cross complaint after 
granting of nonsuit on wife’s cause 
of action for divorce, in view of serv¬ 
ices rendered by wife in managing 
husband's properties, his financial 
worth of over $300,000, with net 
yearly income of at least $8,500 and 
wife’s employment as practical nurse. 
Cal.—Fallon v. Fallon, 189 P.2d 766, 

83 C.A.2d 798. 

(4) $160 a month, where husband’s 
annual earnings approximated $9,500. 
Cal.—Taylor v. Taylor, 186 P.2d 1015, 

82 C.A.2d 657. 

(5) $100 per month, where husband 
had been maintaining his wife, 
daughter, and himself on a scale call¬ 
ing for an expenditure of approxi¬ 
mately $5,000 per year, and his net 
worth was approximately $11,000. 
Ky.—Clayv. Clay, 191 S.W.2d 819, 

301 Ky. 647. 

(6) $76 per month, for wife forty- 
nine years of age, having assets 
worth approximately $20,000 and sal¬ 
ary and other income of approximate¬ 
ly $5,000 per year from husband en¬ 
gaged in race horse business and 
owning assets worth at least $40,000 
and having annual net income of 
more than $6,000. 

Md.—^Waters v. Waters, 62 A.2d 250, 

191 Md. 436. 

(7) $60 a month as alimony and 
maintenance for two children, result¬ 
ing In leaving income of $140 a 
month, which might fluctuate, to hus¬ 
band, and $120 a month to wife. 

Ky.—Heskamp v. Heskamp, 261 S.W. 

848, 203 Ky. 75. 

(8) $50 a month, as against hus¬ 
band earning $175 a month. 

Ky.—Miles v. Miles, 262 S.W. 576, 203 

Ky. 431. 

(9) $50 a month, where husband 
was worth $15,000. 

Ky.—Boyers v. Boyers, 140 S.W.2d 

646, 283 Ky. 1. 

(10) $30 a month, where husband 
earned $160 a month, there was no 
child to support, and wife, who was 
in poor health, earned $3 weekly. 
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La.—^Alexander v. Jackson, 197 So, 
610, 195 La. 808. 

Semi-moutlily 

(1) $60 semi-monthly, where third 
of value of residence of husband and 
wife had been inherited by wife, and 
husband earned about $390 a month, 
and wife was unable to do any work 
except light work, and she was 
awarded residence and furniture 
therein. 

Iowa.—Lamp v. Lamp, 60 N.W.2d 844, 
245 Iowa 52. 

(2) $54.20 semi-monthly, where 
husband was making $108.40 semi¬ 
monthly. 

N.Y.—^Bedient v. Bedient, 74 N.Y.S.2d 
456, 190 Misc. 480. 

Weekly 

(1) $250 per week. 

N.Y.—Vanderbilt v. Vanderbilt, 138 
N.Y.S.2d 222, 207 Misc. 291, 294, 
affirmed 147 N.Y.S.2d 125, 1 AJD.2d 
3, affirmed 135 N.E.2d 553, 1 N.Y.2d 
342, 153 N.Y.S.2d 1, affirmed 77 S. 
Ct. 1360, 354 U.S. 416, 1 L.Ed.2d 
1456. 

(2) $150 per week, where husband 
had income of about $30,000 per year. 
N.Y.—Bittson V. Bittson, 138 N.Y.S. 

2d 294, affirmed 140 N.Y.S.2d 508, 
285 App.Div. 1061. 

(3) $75 per week for wife and in¬ 
fant child, against husband who was 
a mathematics professor earning 
about $10,000 per year. 

N.Y.—Levi V, Levi, 172 N.Y.S.2d 852, 
10 Misc.2d 288. 

(4) $45 per week, where wife was 
an invalid requiring constant medical 
attention and daily services of a 
trained nurse and had practically no 
income, husband having net income 
of $300 per month. 

Mich.—Neelands v. Neelands, 17 N.W. 
2d 743, 310 Mich. 537. 

(6) $36 per week, for support of 
wife and minor child, where hus¬ 
band’s gross pay was from $50 to 
$134 per week. 

N.Y.—Kloek v. Kloek, 54 N.Y.S.2d 
643. 

(6) $31 per week, where husband 
drew from $60 to $100 per week from 
a corporation of which he was a half 
owner, and wife was entirely depend¬ 
ent on him for support, and had 
reached an age at which there was 
no reasonable expectation that she 
could go out and earn money for her¬ 
self, and was awarded custody of 
minor child. 

Ill.—Schultz V. Schultz, 30 N.E.2a 
211, 307 Ill.App. 378. 

(7) $20 per week, where wife own¬ 
ed undivided one-half interest in 
home worth from $6,500 to $7,000 and 
husband’s earning capacity before di¬ 
vorce and for a specified week was 
approximately $74.44 with a possibil¬ 
ity of approximately $14.50 overtime 
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proper on the ground that it was adequate,®^ while in that it was not excessive.^^ 
others the alimony award was upheld on the ground 


but would be reduced In immediate 
future to $51 per week with a possi¬ 
bility of some overtime. 

Mo.—Schwent v. Schwent, App., 209 
S.W.2d 646. 

(8) $18 per week, where husband 
was receiving net salary of more than 
$66 a week. 

Md.—Hockman v. Hockman, 41 A.2d 
610, 184 Md. 473. 

(9) $15 per week. 

N.J.—Schaeffer v. Schaeffer, 181 A. 
62, 119 N.J.Ea. 27. 

(10) $3 per week, where the hus¬ 
band admitted an Income from his 
business of $16 a week and owned 
property worth several hundred dol¬ 
lars more than the incumbrances 
thereon, and $8 per week was award¬ 
ed for the support of the two minor 
children. 

Ky.—^Hoffman v. Hoffman, 226 S.W. 
119, 190 Ky. 13. 

Ms. Pla.—Klelnschmidt v. Klein- 
schmidt, 66 So.2d 815. 

Ill.—Byerly v. Byerly, 2 N.R2d 898, 
363 Ill. 617—Termaat v. Termaat, 
192 N.B. 347, 367 Ill. 472. 

Kan.—Hippie v. Hippie, 247 P. 660, 
121 Kan. 495. 

La.—Martin v. Martin, 186 So. 94, 
191 La. 761—Hulett v. Gilbert, 181 
So. 431, 189 La. 877. 

Mich.—McKay v, McKay, 274 N.W. 
341, 280 Mich. 696. 

Minn.—Arp v. Arp, 38 ]Sr.W.2d 67, 229 
Minn. 6. 

Nev.—Leland v. Leland, 291 P.2d 905, 
71 Nev. 346. 

N.T.—Lettieri v. Lettieri, 12 N.Y.S. 

2d 6, 257 App.Dlv. 840, 

Or,—Siebert v. Slebcrt, 199 P.2d 669, 
184 Or. 496. 

W.Va.—^Dayton v. Dayton, 166 S.E. 

105, 109 W.Va. 769. 

19 C.J. p 267 note 83. 

Monthly 

(1) $1,200 per month, although 
husband’s annual income was $180,- 
000 . 

Wis.—Cudahy v. Cudahy, 268 N.W. 
168, 217 Wis. 366. 

(2) $160 for first two months and 
$125 thereafter, where husband had 
property worth $21,000 and earned 
$10,000 annually. 

Minn.—Burke v. Burke, 292 N.W. 
426, 208 Minn. 1. 

(8) $100 per month, in view of 
facts that wife was not free from 
fault, short duration of marriage, 
youth of wife at time of divorce, and 
her occupation as high school teach¬ 
er. 

Ky.—Smith v. Smith, 242 S.W.2d 860. 

(4) $100 per month for mainte¬ 
nance of wife and child, where hus¬ 
band was in debt, was a young law¬ 
yer with no fixed income or income- 


producing property, whose income for 
a year had amounted to $3,600, but 
for six months prior to the trial had 
not exceeded $100 a month. 

Va.—^Barnard v. Barnard, 111 S.B. 

227, 132 Va. 155. 

(5) $50 a month in the future, 
where the husband was earning $200 
a month, and the wife was awarded 
$3,000, which had been given her 
by her husband a few months before 
the separation, and which represent¬ 
ed all their savings, except the home, 
valued at $6,000, which was awarded 
to the husband, and in addition was 
allowed to retain the household fur¬ 
niture. 

Ky.—Duke v. Duke, 248 S.W. 600, 198 

Ky. 173. 

(6) $60 per month, although the 
wife securing a divorce for cruelty, 
had no separate property, and the 
estate of the husband amounted to 
$ 20 , 000 . 

Mont.—Boles v. Boles, 199 P. 912, 60 

Mont. 411. 

(7) $35 per month, where, at time 
of trial, husband was student in col¬ 
lege receiving as his only income an 
allowance of $106 a month under G.I. 
Bill of Rights. 

Ark.—Coltharp v. Coltharp, 236 S.W. 

2d 884, 218 Ark. 215. 

(8) $30 per month, where property 
of husband did not exceed $5,000, and 
his earning capacity $2.60 per day. 
Va.—Lovegrove v. Lovogrove, 104 S. 

E. 804, 128 Va. 449. 

(9) $20 a month, plus an additional 
$20 when children were in her cus¬ 
tody, where divorced husband's earn- i 
ings ranged from $1100 to $2000 a’ 
year, divorced wife lived in small 
community within walking distance 
from husband's homo, and both homos 
were suitable for rearing divorced 
spouses' minor children. 

Ky.—Heltsley v. Heltsley, 242 S.W. 

2d 973. 

(10) $5 per month, where husband 
was granted an absolute divorce on 
ground of willful desertion of wife, 
who was being supported by a daugh¬ 
ter. 

Wis.—Gray v. Gray, 287 N.W. 708, 232 

Wis. 400. 

Weekly 

(1) $160 per week. 

N.Y.—Fornatora v. Pornatora, 9 N. 

Y.S.2d 244, 266 App.Div. 161. 

(2) $10 weekly, where husband’s 
net take-home pay was $103 per week, 
husband was receiving payments of 
$60 a month on a land contract on 
which unpaid balance then due him 
was only $1,000 and husband was 
required to pay $26 weekly for child 
support. 

Mich.—Reuter v. Reuter, 61 N.W.2d 

42, 338 Mich. 46. 
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(3) $5 to wife having two wage¬ 
earning children, where husband, 
earning $30 weekly, paid $10 weekly 
to former wife. 

N.Y.—Pompilio v. Pompilio, 221 N. 
Y.S. 694, 129 Misc. 207. 

95. Ala.—Crittenden v. Crittenden, 
54 So.2d 489, 266 Ala. 219—Cronin 
V. Cronin, 16 So.2d 714, 246 Ala. 309 
—^Wilkes V. Wilkes, 16 So.2d 16, 
246 Ala. 64—^Adams v. Adams, 159 
So. 80, 229 Ala. 688—Ortman v. 
Ortman, 82 So. 417, 203 Ala. 167. 
Ark.—Berger v. Berger, 261 S.W.2d 
26D, 222 Ark. 463—Eskridge v. Esk¬ 
ridge, 226 S.W.2d 811, 216 Ark. 692 
—McCourtney v. McCourtney, 168 

5. W.2d 200, 206 Ark. 111. 

Cal.—Barham v. Barham, 202 P.2d 
289, 33 C.2d 416. 

‘ Cohen v. Cohen, 319 P.2d 66, 166 
C.A.2d 191—Jenkins v. Jenkin.s, 305 
P.2d 289, 147 C.A.2d 627—Mueller 
V. Mueller, 301 P.2d 90, 144 C.A.2d 
246—Huntington v. Huntington, 
262 P.2d 104, 120 C.A.2d 706—Pope 
V. Pope, 227 P.2d 867, 102 C.A.2d 
363—Younger v. Younger, 296 P. 
1104, 112 C.A. 445—Booth v. Booth, 
279 P. 468, 100 C.A. 28—Stampfli v. 
Stampfli, 199 P. 829, 53 C.A. 126— 
Farrar v. Farrar, 182 P. 989, 41 C.A. 
452. 

Colo.—^Watson v. Watson, 310 P.2d 
564, 136 Colo. 296. 

!>.('?.—O'Neil V. O'Neil, 18 F.2d 806, 
67 App.D.C. 156. 

Pla.—McRae v. McRae, 52 So.2d 908. 
Ga.—Norton v. Norton, 99 S.E.2d 139, 
213 Ga. 384—Day v. Day, 81 S.E.2d 

6, 210 Qa. 464—Boozer v. Boozer, 60 
S.E.2d 160, 207 Qa. 52—^Jeffrey v. 
JefCrcy, 66 S.K.2d 666, 206 Ga. 41— 
Green v. Green, 162 S.E. 673, 170 
Ga. 292—Swartz v. Swartz, 141 S.E. 
299, 165 Ga. 486—Brown v. Brown, 
110 S.E. 234, 162 Ga. 463, 

Ill.—Schultz V. Schultz, 43 N.E,2d 
862, 316 Ill-App. 113. 

Iowa.—Kloubec v, Kloubec, 40 N.W. 
2d 84, 241 Iowa 88—^Williges v, 
Wllliges, 247 N.W. 222, 216 Iowa 
960—Roach v. Roach, 237 N.W. 439, 
213 Iowa 314—Nelson v. Nelson, 
186 N.W. 904, 193 Iowa 463. 

Ky.—I>arflons v. Parsons, 242 S.W.2d 
987—Madden v. Madden, 234 S.W. 
2d 300, 314 Ky. 76—Pegram v. Pe- 
gram, 219 S.W.2d 772, 310 Ky. 86— 
McCoulf v. McCoulf, 212 S.W.2d 
284, 307 Ky. 682—Burke v. Burke, 
182 S.W.2d 780, 298 Ky, 292—Wal¬ 
den V. Walden, 63 S.W.2d 290, 260 
Ky. 379—Austin v. Austin, 60 S.W. 
2d 9, 243 Ky. 848—Hale v. Hale, 42 
S.W.2d 333, 240 Ky, 331—Jones v. 
Jones, 39 S.W.2d 262, 239 Ky. 163 
—Campbell v. Campbell, 25 S.W. 
2d 1013, 233 Ky. 423—Hoagland v. 
Hoagland, 291 S.W. 1044, 218 Ky. 
636—^Honaker v. Honaker, 291 S. 
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Per^dical cdlowances held improper. In the notes 
will be found decisions in which periodical allow- 


W. 42, 218 Ky. 212--Davis v Da¬ 
vis, 271 S.W. 659, 208 Ky. *605— 
Duke V. Duke, 248 S.W. 500, 198 
Ky. 173 ^McKee v. McKee, 231 S. 
W. 213, 191 Ky. 669—Walter v! 
Walter, 226 S.W. 374, 190 Ky. 49. 
La.—Hornsby v. Hornsby, 23 So. 2d 
105, 208 La. 316—^Hulett v. Gilbert, 
181 So. 431, 189 La. 877—Simpkins 
V. Simpkins, 122 So. 888, 168 La. 632 
—^Pertel v. Weinberg, 109 So. 775, 
161 La. 955—^Lester v. Lester, 107 
So. 499, 160 La. 708—^Namias v. 
Balser, 88 So. 914, 149 La. 299. 

Md.—Grubb v. Grubb, 90 A.2d 175, 
200 Md. 462—^Bradshaw v. Brad¬ 
shaw, 66 A.2d 719, 189 Md. 322_ 

Sensabaugh v. Sensabaugh, 46 A.2d 
636, 186 Md. 348—Kline v. Kline, 16 
A.2d 924, 179 Md. 10—Sollenberger 
V. Sollenberger, 165 A. 188, 164 Md. 
697—^Appel V. Appel, 168 A. 65, 162 
Md. 6—Barnett v. Barnett, 125 A. 
61, 144 Md. 184. 

Mass.—Klar v. Klar, 76 N.E.2d 6, 322 
Mass. 59. 

Mich.—Brown v. Brown, 66 N.W.2d 
367, 335 Mich. 511—^Pord v. Pord, 46 
N.W.2d 462, 330 Mich. 33—Litynski 

V. Litynski, 198 N.W. 890, 227 Mich. 
502. 

Minn.—Hagen v. Hagen, 4 K.W.2d 
100, 212 Minn. 488. 

Miss.—Blount v. Blount, 95 So.2d 645 
—Bernard v. Bernard, 43 So.2d 727. 
Mo.—Pito V. Pite, App., 196 S.W.2d 
66—Bova V. Bova, App., 136 S.W.2d 
384—Klnsclla v. IClnsella, App., 60 
S.W.2d 747—Latta v. Latta, App., 
39 S.W.2d 563—O'Hern v. O'Hern, 
228 S.W. 633, 206 Mo.App. 661. 

Neb.—Jess v. Jess, 11 N.W.2d 763, 
143 Neb. 879. 

N.J.—Streader v. Streader, 87 A.2d 
338, 18 N.J.Super. 433. 

N.Y.—Baker v. Baker, 34 N.T.S.2d 
666, 264 App.Div. 811. 

N.D.—^Williams v. Williams, 293 N. 

W. 802, 70 N.D. 278. 

Ohio.—Hutson v. Hutson, App., 128 N. 
K2d 673. 

Okl.—Billings v. Billings, 256 P.2d 
166, 208 Okl. 409—Scott v. Scott, 
218 P.2d 373, 203 Okl. 60. 

Pa.—Em crick v. Emorick, 176 A 509, 
116 Pa.Supor. 241—Bender v. Ben¬ 
der, 86 Pa.Super. 182. 

It.I.—McKenna v. McKenna, 166 A. 
822, 53 E.I. 373. 

Va.—^Arrington v. Arrington, 82 S.E. 
2d 648, 196 Va, 86—Ring v. Ring, 38 
S.E.2d 471, 185 Va. 269, 165 A.L.R. 
1237—Allen v, Allen, 186 S.E. 17, 
166 Va. 303. 

Wash.—Schorno v. Schorno, 172 P.2d 
474, 26 Wash.2d 11. 

W.Va.—Burdette v. Burdette, 159 S. 
R. 833, 110 W.Va. 646—Davis v. 
Davis, 160 S.E. 623, 108 W.Va. 167. 
Wis.—^Dziengel v. Dziengel, 70 N.W. 
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ances^ were held to be improper, in some instances 
as being excessive, ^ 7 and in other instances, on ap- 


2d 21, 269 Wis. 591—Gray v. Gray, 
3 N.W.2d 376, 240 Wis. 285. 

19 C.J. p 267 note 84. 

Yearly 

<1) $10,000 per annum, where hus- 
Dand was worth nearly a million, 
with but one relative having any 
claim on his money. 

^•Y.—Burr v. Burr, 10 Paige, N.Y., 
20, affirmed 7 Hill 207. 

(2) $3,600 a year to wife, who se¬ 
cured divorce for the drunkenness 
and cruelty of her husband, worth 
some $300,000, and having an 
income of $11,500. 

Va.—Twohy v. Twohy, 107 S.E. 642, 
130 Va. 657. 

Monthly 

(1) $275 per month for wife and 
three children, who were receiving 
expensive education, where husband 
had salary of $472.50 a month, par¬ 
ties had been married 25 years, and 
wife, whom husband had abandoned, 
had been guilty of no misconduct. 
Ala.—Wells v. Wells, 161 So. 794, 230 

Ala. 430. 

(2) $175 per month, where wife ob¬ 
tained divorce on ground of cruel and 
inhuman treatment from husband 
having average net income of $400 
per month from investments. 

Wis.—Chapman v. Chapman, 89 N. 
W.2d 207, 3 Wis.2d 559. 

(3) $150 per month for wife and 
two children, where it was difficult 
to ascertain husband’s true income, 
but he owned considerable stock in 
corporation which did large volume 
of business. 

La.—Shipp V. Shipp, 165 So. 189, 183 
La. 1025. 

(4) $110 per month, where divorced 
husband had net earning ability of at 
least $216, to be used $60 per month 
for support of daughter and $50 a 
month alimony to wife who main¬ 
tained a home for herself and two 
children. 

Va.—^Hawkins v. Hawkins, 47 S.E.2d 
436, 187 Va. 696. 

(6) $50 per month, where husband, 
at time of trial and for several 
months prior thereto, was earning 
$225 per month and wife, who had 
been a beauty parlor operator prior to 
marriage, was not in good health, al¬ 
though property allowed to wife was, 
in value, a little more than one-half 
of value of property given to hus¬ 
band. 

Wash.—Warning v. Warning, 106 P. 
2d 715, 6 Wash.2d 398. 


(6) $35 a month for each of two 
infant children and $30 a month ali¬ 
mony to wife until she should remar¬ 
ry. 

Ga.—Shepherd v. Shepherd, 40 S.E.2d 
382, 201 Ga. 525. 
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(7) $35 per month for maintenance 
of herself and unborn child, where 
husband had net income of $150 or 
more per month, and owned property 
of substantial value, consisting of 
eoLuities in his home and other real 
estate, besides personal effects. 
Ala.--Williams v. Williams, 194 So. 

507, 239 Ala. 162. 

(8) $7.50 per month. 

—Travis v. Travis, 138 S.W.2d 
336, 282 Ky. 215. 

Weekly 

(1) $30 per week, under evidence 
husband was experienced physician 
formerly enjoying very lucrative 
practice, which he voluntarily aban¬ 
doned. 

N.J.—Robins v. Robins, 150 A 340, 
106 N.J.Eq. 198. 

(2) $16 weekly, when bill asked for 
only $15. 

Md.—Appel V. Appel, 158 A 65, 162 
Md. 6. 

(3) $10 per week, where husband 
could earn more than the $22.50 a 
week he was earning, but that he 
limited his earnings and paid his 
mother $12 a week for board to les¬ 
sen the alimony to his deserted wife. 
N.J.—Horwath v. Horwath, 110 A 

576, 91 N.J.Eq. 435. 

(4) $5 per week, husband being ca¬ 
pable of making a good livelihood and 
having real estate valued at several 
hundred dollars. 

Mich.—^Abbott v. Abbott, 168 N.W. 
950, 203 Mich. 266. 

96. Ark.—^Ayers v. Ayers, 290 S.W. 
2d 24, 226 Ark. 394. 

Ky.—Collins v. Collins, 130 S.W.2d 
37, 279 Ky, 139—^Hayden v. Hay¬ 
den, 284 S.W. 1073, 215 Ky. 299. 
Utah.—^Pinion v. Pinion, 67 P.2d 265, 
92 Utah 256. 

19 C.J. p 267 note 85. 

97. Ariz.—^Anderson v. Anderson, 177 
P.2d 227, 65 Ariz. 184. 

Ark.—Ray v. Ray, 93 S.W.2d 665, 192 
Ark. 660—Coffman v. Coffman, 246 
S.W. 842, 168 Ark. 640. 

Colo.—^Blmer v. Elmer, 285 P.2d 601, 
132 Colo. 57. 

Fla.—^Armour v. Armour, 59 So. 2d 51 
—Garlick v. Garlick, 38 So.2d 222— 
Chesnut v. Chesnut, 33 So.2d 730, 
160 Fla. 83. 

Iowa.—Donovan v. Donovan, 300 N.W. 
656, 231 Iowa 14—Schorr v. Schorr, 
220 N.W. 31, 206 Iowa 334. 

Ky.—Deacon v. Deacon, 242 S.W.2d 
857—^Faulconer v. Faulconer, 212 
S.W.2d 322, 307 Ky. 850—Sawyer v. 
Sawyer, 6 S.W.2d 679, 224 Ky. 522 
—^Mechling v. Mechling, 273 S.W. 
545, 209 Ky. 670—^Kelley v. Kelley, 
272 S.W. 767, 209 Ky. 223—Hill v. 
Hill, 261 S.W. 1115, 203 Ky. 182. 
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plication of the general rules to the facts and cir- I quate.9* 
cumstances of the particular case, as being inade- I 


La.—^Butterworth v. Butterworth, 14 
So.2d 59, 203 La. 465--Beig:er v. 
Beiger, 127 So. 379, 170 La. 104— 
Graham v. Graham, 114 So. 632, 164 
La. 726. 

Mich.—^Weinhart v. Weinhart, 201 N. 

W. 492, 229 Mich. 434. 

Miss.—Lowry v. Lowry, 90 So.2d 852 
—Brabham v. Brabham, 84 So. 2d 
147, 226 Miss. 165. 

Mo.—Fisher v. Fisher, App., 207 S. 
W. 261. 

N.J.—Paradise v. Paradise, 184 A. 

348, 120 N.J.Ba. 111. 

N*.T.—^Adelman v. Adelman, 156 N.Y. 
S.2d 1, 2 A.D.2d 857—^Ferris v. Fer¬ 
ris, 140 3Sr.Y.S.2d 29, 285 App.Div. 
1084—^Edell v. Edell, 107 N.Y.S.2d 
823, 279 App.Div. 657—^Vesper v. 
Vesper, 94 N.Y.S.2d 640, 276 App. 
Div. 968—Schwartz v. Schwartz, 94 
N.Y.S.2d 254, 276 App.Div. 921— 
Gorta V. Gorta, 76 ]Sr.Y.S.2d 245, 273 
App.Div. 813—Stein v. Stein, 60 N. 
Y.S.2d 580, 270 App.Div. 861—Hen¬ 
drickson V. Hendrickson, 42 N.Y.S. 
2d 482, 266 App.Div. 867—Frieman 
V. Frieman. 13 N.Y.S.2d 599, 257 
App.Div. 989. 

—Di Nofrio v. Di Nofrlo, 125 A, 
2d 194. 

Utah.—Openshaw* v. Openshaw, 12 P, 
2d 364, 80 Utah 9. 

W.Va.—Tressler v. Tressler, 189 S.E. 

820. 118 W.Va. 251. 

19 C.J. p 267 note 86. 

Yearly 

(1) $12,000 per year, where hus¬ 
band’s annual net income on capital 
of about $380,000 was $12,000. 

N.Y.—Goetz V, Goetz, 216 N.Y.S. 434, 
217 App.Div. 31. 

(2) $1,200 per year, where wife 
with a minor child was a proficient 
stenographer, and admitted to the 
legal profession. 

Mich.—Peters v. Peters, 193 N.W. 
190, 222 Mich. 587. 

SUSonthly 

<1) Over $800 per month, where 
husband’s estate was worth approxi¬ 
mately $1,500,000. 

Ala.—McWilliams v. McWilliams, 112 
So. 318, 216 Ala. 16. 

(2) $350 per month, in view of oth¬ 
er provisions of interlocutory decree 
granting wife a divorce and giving 
her and two daughters, one of whom 
had attained her majority, a total of 
$550 per month and family home, and 
leaving husband only $270 per month 
for his living expenses after payment 
of life insurance premiums, taxes, 
and other fixed charges which he 
must pay under decree. 

Ca!.—Hall V. Hall, 267 P.2d 249, 42 
C.2d 435. 

(3) $300 monthly to wife and two 
children as permanent alimony, which 
increased after few years to $400 
monthly, where husband, although a 


surgeon, received $195 monthly as 
compensation for total disability 
from Veterans Administration, which 
would soon be reduced, and evidence 
showed that he was unable to carry 
on his profession. 

Ga.—^Robertson v. Robertson, 63 S.E. 
2d 876, 207 Ga. 686. 

(4) $150 per month, where it ap¬ 
peared that the parties were young, 
that the husband earned $250 a 
month, and did not possess more 
than $5,000 or $6,000, that the wife 
had inherited an interest in land 
worth $80,000. but had quitclaimed 
to her mother before marriage. 

Iowa.—^Moore v. Moore, 184 N.W. 732, 
192 Iowa 394. 

(6) $123.58 per month, where di¬ 
vorced husband who earned $416 per 
month had remarried and his sons in 
first wife's custody had reached ma¬ 
jority since original alimony award, 
and husband and wife could both re¬ 
duce their respective necessary main¬ 
tenance expenses. 

La.—^Fortier v. Gelpi, 197 So. 138, 195 
La. 449. 

(6) $100 per month for support of 
wife and minor child, where court 
awarded wife the business which con¬ 
stituted the chief asset of the par¬ 
ties. 

Wash.—Curtis v. Curtis, 188 P. 771, 
110 Wash. 644. 

(7) $75 per month, under evidence 
that husband's business netted him 
about $47.70 weekly, that he had 
bank accounts of approximately $1,- 
100, and that deposits in his busi¬ 
ness account averaged $500 monthly. 
Pa.—Best V. Best, 91 A.2d 296, 171 

Pa. Super. 629. 

(8) $20 per month where husband 
received $65 pension monthly, and 
wife had small income. 

Ala,—Neville v. Neville, 124 So. 107, 
220 Ala. 57. 

Weekly 

(1) $100 per week was reduced to 
$80 where husband admitted his net 
worth to be approximately $59,000, 
he had income of $6,000 a year and 
claimed that he had reasonable ex¬ 
pectation of earning only $2,000 a 
year, standard of living of husband 
and wife prior to divorce had been 
quite high, parties had lived together 
for nine years and divorce was grant¬ 
ed on ground of adultery of husband. 
Md.—^Newmeyer v. Newmeyer, 140 A. 

2d 892, 216 Md. 431. 

(2) $60 a week. 

N.Y,—Kupfer v. Kupfer, 23 N,Y.S.2d 
577, 260 App.Div. 953. 

(3) $40 per week, under evidence 
that husband earned gross salary of 
$4,600 per year, and in addition op¬ 
erated electrical shop, earnings of 
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which were not shown, and received 
rent, amount of which was unre¬ 
vealed. 

Pa.—Morgan v. Morgan, 91 A.2d 295 
171 Pa.Super. 625. 

(4) $60 per week, where husband 
earned only $26 per week and income 
in excess thereof depended on rela¬ 
tives. 

R.I.—Boyden v. Boyden, 147 A. 621 
60 R.I. 326, 66 A.L.R, 214. 

(5) $20 a week for support of wife 
I and three children, 

Ky.—Bush V. Bush, 53 S.W.2d 352 
245 Ky. 172. 

98, Ala.—Sharp v. Sharp, 161 So. 709 
230 Ala. 639. 

Ark.—McPherson v, McPherson, 311 
S.W.2d 535. 

Iowa.—^Parizek v. Parizek, 229 N.W. 
689, 210 Iowa 1099—^Werner v* 

Werner, 212 N.W. 569, 204 Iowa 
550. 

Ky.—Reynolds v. Reynolds, 64 S.W. 
2d 676, 251 Ky. 294—^Lyon v. Lyon, 
47 S.W.2d 1072, 243 Ky. 236—Hum¬ 
phries V. Humphries, 283 S.W. 391 
214 Ky. 397. 

La.—^Falcon v. Falcon, 58 So.2d 406 
221 La. 14. 

Md.—Gosnell v. Gosnell, 117 A.2d 861, 
208 Md. 179—Timanus v. Tirnanus, 
16 A.2d 918, 178 Md. 640. 

Mo.—Howard v. Howard, App., 171 S. 
W.2d 92. 

N.J.—Liss V. Liss, 88 A. 2d 526, 19 N. 
J.Super. 358. 

Kirshbaum v. Kirshbaum, 19 A. 
2d 811, 129 N.J.Bq. 429. 

N.Y.—Seward v. Seward, 108 N.Y.S, 
2d 14, 279 App.Div. 671, aifirmed 
113 N.E.2d 4, 305 N.Y. 739—Velotta 

V. Velotta, 104 N.Y.S.2d 226, 278 
App.Div. 833—Nabut v, Nabut, 74 
N.Y.S.2d 841, 273 App.Div. 779. 

Ohio.—Mooney v, Mooney, App., 74 N. 
E.2d 272. 

Utah.—^Bullen v, Bullen, 262 P. 292. 
71 Utah 63. 

Wash.—Christenson v. Christenson, 
251 P. Ill, 141 Wash. 226. 

Monthly 

(1) $200 per month was raised to 
$400 per month, where husband was 
worth approximately $32,000 net and 
had income of approximately $25,000 
per year. 

Mo.—Phillips V. Phillips, App., 219 S. 

W. 2d 249. 

(2) $150 per month, where hus¬ 
band’s annual net income was near¬ 
ly ten thousand dollars. 

N.Y.—Emerson v. Emerson, 22 N.Y.S, 
684, 68 Hun 37, affirmed 37 N.E. 
826, 143 N.Y. 633. 

(3) $80 a month, where expenses of 
wife for hospitalization in sanitarium 
amounted to $150 a month, and there 
was an average monthly charge of 
$75 for medical services, necessary 
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Allowances in gross held proper. Likewise, ref¬ 
erence is made in the notes to cases in which a’llow- 
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3.nces in gross have been held to be proper.^^ 


clothing:, and incidentals, and she re¬ 
ceived only a monthly pension of $30 
from former employer, had personal 
funds amounting to only $1,505.75, 
and husband in recent years had been 
receiving: salary and expenses of 
about $10,000 a year. 

Ga.—Hilburn v. Hilburn, 81 S.B.2d 1, 
210 Ga. 497. 

(4) $60 monthly in view of hus¬ 
band’s “take home" pay of $700 a 
month, would be increased to $125. 
■VVis.—^Allen v. Allen, 87 N.W.2d 797, 
3 Wis.2d 100. 

(6) $26 per month, where husband 
was able-bodied man who made at 
least $10 per day when he worked, 
and on granting of divorce to wife, 
husband would be required to pay at 
least $60 per month. 

Ky.—Holloway v. Holloway, 243 S.W. 
2d 57. 

(6) $25 per month was increased to 
$40 per month, where husband from 
whom wife was granted a divorce 
.‘nrnod $145 a month and wife was 
not in good health and was unable to 
lo such work as would provide any¬ 
thing like reasonable support for her¬ 
self and their child who was not in 
strong health. 

.Cy.—Osten v. Osten, 161 S.W.2d 67, 
286 Ky. 473. 

(7) $25 per month, whore defend- 
int was a successful farmer whose 
let profit for the preceding year was 
52,800, leas his household expenses, 
ilthough such profit was abnormal, 
vhero the husband wa.s supporting 
hreo children by a prior marriage, 
ind the wife one child, and where the 
Husband's estimated cost of support- 
ng himself and three children was 
ibout $1,600 a year. 

.»n.—O'Quin v. Kvans, 82 So. 687, 146 
La. 473. 

(8) $10 per month for wife and 
hild, whore husband’s earning ca¬ 
pacity was $6 or $7 a day. 

Cy.—Bailey v. Bailey, 226 S.W. 30, 
ISO Ky, 449. 

Veekly 

(1) $60 per week, where divorced 
usband had admittedly paid more 
ban $60,000 in income taxe,s for year 
nd allegedly had inherited $300,000 
nd Sold farm for sum in excess of 
1,000,000, and wife had little sep- 
rato property and was unable to 
'urk to support herself. 

'la.—McArthur v. McArthur, 95 So.2d 
521. 

(2) $24 weekly, for wife and two 
ilnor children, where hiusband was 
irning $150 weekly and was in ef- 
'ct equitable owner of a farm. 

*.V.—Masefield v. Masefield, 64 N.Y. 
S.2d 368. 

Ala.—McGregor v. McGregor, 58 


So.2d 457. 257 Ala. 232—Eckerle v. 
Bckerle, 122 So. 618, 219 Ala. 371. 
Ark.—Bridwell v. Bridwell, 231 S.W. 

2d 117, 217 Ark. 514. 

Cal.—O’Neill v. O’Neill, 305 P.2d 1003, 
147 C.A.2d 596—^Winn v. Winn, 299 
P.2d 721, 143 C.A.2d 184. 

Colo.—TJrling v. Urling, 109 P.2d 1060, 
107 Colo. 186. 

Conn.—La Bella v. La Bella, 67 A.2d 
627, 134 Conn. 312. 

Fla.—Cocalis v. Cocalis, App., 103 So. 
2d 230. 

Ind.—Sims v, Sims, App., 146 N.E.2d 
111 . 

Iowa.—Flanders v. Flanders, 40 N.W. 
2d 468, 241 Iowa 169—Riemen- 
schneider v. Riemenschneider, 30 
N.W.2d 769, 239 Iowa 617, opinion 
supplemented and rehearing denied 
32 N.W.2d 68, 239 Iowa 617—Mes¬ 
ser v. Messer, 28 N.W.2d 329, 238 
Iowa 783—Mileham v. Mileham, 195 
H.W. 345, 196 Iowa 701. 

—Snider v. Snider, 302 S.W.2d 
621—Rogers v. Rogers, 295 S.W.2d 
302—Carlton v. Carlton, 286 S.W.2d 
919—Carter v. Carter, 273 S.W.2d 
823—Ratliff v. Ratliff, 273 S.W.2d 
673—Best v. Best, 264 S.W.2d 281 
—Townsend v. Townsend, 252 S.W. 
2d 670—Coleman v. Coleman, 237 
S.W.2d 526—^Moss v. Moss, 224 S.W. 
2d 175, 311 Ky. 364—Shofner v. 
Shofner, 222 S.W.2d 933, 310 Ky. 
869—Gnadinger v. Gnadinger, 218 
S.W.2d 681, 309 Ky. 660—Stamper 
v. Stamper, 216 S.W.2d 936, 309 Ky. 
161—Phillips V. Phillips, 210 S.W. 
2d 756, 307 Ky. 217—Wright v. 
Thomas, 209 S.W.2d 316, 306 Ky. 
763—Lockard v. Lockard, 205 S.W. 
2d 317, 305 Ky. 666—^Flood v. Flood, 
194 S.W.2d 166, 302 Ky. 167— 
Perkins v. Perkins, 176 S.W.2d 406, 
296 Ky. 193—Vissman v. Vissman, 
172 S.W.2d 643, 294 Ky. 868—Day- 
ton V. Dayton, 161 S.W.2d 618, 290 
Ky. 418—Luke v. Luke, 125 S.W.2d 
251, 276 Ky. 683—Hayes v. Hayes, 
121 S.W.2d 698, 275 Ky. 273—Little¬ 
ton v. Littleton, 17 S.W.2d 204, 229 
Ky, 363—^Jones v. Jones, 10 S.W.2d 
821, 226 Ky, 264—^Fertig v. Fertig, 
291 S.W. 706, 218 Ky. 370—Jones 
v. Jones, 266 S.W. 48, 206 Ky. 538 
—Lewis V. Lewis, 263 S.W. 366, 204 
Ky. 5—Hertel v. Hertel, 269 S.W. 
1025, 202 Ky. 422. 

Maas,—Richman v. Richman, 140 N. 

E.2d 139, 336 Mass. 395. 

Mich.—Kennedy v. Kennedy, 63 N.W. 
2d 574, 333 Mich. 638—Billingsley 

V. Billingsley, 24 N.W.2d 96, 315 
Mich. 417—Chubb v. Chubb, 298 N. 

W. Ill, 297 Mich. 601—Marks v. 
Marks, 271 N.W. 703, 279 Mich. 115 
—Young V. Young, 239 N.W. 353, 
256 Mich. 223. 

Minn.—^Howard v. Howard, 212 N.W. 
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738, 171 Minn. 85—Webber v, Web*- 
ber, 196 N.W. 646, 157 Minn. 422. 
Miss.—Aldridge v. Aldridge, 27 Sou 
2d 884, 200 Miss. 824. 

Mo.—Gragson v. Gragson, App., 29(y 
S.W.2d 420—Sellars v. Sellars, App., 
274 S.W.2d 509—Coggburn v. Cogg- 
burn, App., 256 S.W.2d 836—McCor¬ 
mack V, McCormack, App., 238 S.W. 
2d 858—Patterson v. Patterson, 
App., 215 S.W’.2d 761—Venegoni v. 
Venegoni, App., 100 S.W^.2d 340. 
Neb.—^Workman v. Workman, 83 N. 
W.2d 368, 164 Neb. 642—Kidder v. 
Kidder, 68 N.W.2d 279, 159 Neb. 
666—Chambers v. Chambers, 51 N. 
W7’.2d 310, 155 Neb. 160—^Hodges v. 
Hodges, 47 N.W.2d 361, 154 Neb. 
*178—Kroger v. Kroger, 44 N.W.2d 
475, 153 Neb. 265—Nickerson v. 
Nickerson, 42 N.W.2d 861, 152 Neb. 
799—Ristow V. Ristow, 41 N.W.2d 
924, 152 Neb. 615—Holmes v. 

Holmes, 41 N.W^2d 919, 152 Neb. 
556—Snyder v. Snyder, 40 N.W.2d 
227, 152 Neb. 20—Sell v. Sell, 29 N. 
W.2d 877, 148 Neb. 859—De W^aal v. 
De Waal, 29 N.W.2d 371, 148 Neb. 
756—Passmore v. Passmore, 14 N. 
W.2d 670, 144 Neb. 776—Gibson v. 
Gibson, 11 N.W.2d 760, 143 Neb. 882 
—Turco V. Turco, 257 N.W. 485, 
128 Neb. 60—McDonald v. McDon¬ 
ald, 214 N.W. 632, 116 Neb. 708— 
Tiernan v. Tiernan, 201 N.W. 145, 
112 Neb. 707. 

N.H.—Kibbee v. Kibbee, 108 A.2d 46. 
99 N.H. 215—Ballou v, Ballou, 58 
A.2d 311, 95 N.H. 105. 

N.J.—Habble v. Habble, 132 A. 113, 
99 N.J.Eq. 53, affirmed 133 A. 919, 
99 N.J.Eq. 885. 

N.M.—Bardin v. Bardin, 177 P*.2d 167, 
51 N.M. 2. 

N.D.—Darkenwald v. Darkenwald, 66 
N.W\2d 57. 

Ohio.—Morrison v. Morrison, App., 
107 N.E.2d 633—Loesaj v. Angelo, 
App., 95 N.E.2d 587—Woodworth v. 
Woodworth, App., 77 N.E.2d 718. 

Okl.—Marcus v. Marcus, 214 P.2d 899, 
202 Okl. 451—Maxfield v. Maxfield, 
268 P.2d 915—^Weekley v. Weekley, 
258 P.2d 622, 208 Okl. 651—^Whay- 
man v. Whayman, 249 P.2d 1004, 
207 Okl. 371—Reding v. Reding, 245 
P.2d 1128, 206 Okl. 565—Batten v. 
Batten, 236 P.2d 982, 205 Okl. 232 
—Brasier v. Brasier, 200 P.2d 427, 
200 Okl. 689—Silva v. Silva, 197 F. 
165, 81 Okl. 169. 

Or.—Riesland v. Riesland, 263 F.2d 
299, 199 Or. 541—^Forsyth v. For¬ 
syth, 266 P. 907, 125 Or. 327. 

S.D.—Hoss v. Hoss, 48 N.W.2d 226, 74 
S.D. 24—Nelson v. Nelson, 24 N. 
W.2d 327, 71 S.D. 842—Habeck v. 
Habeck, 214 N.W. 846, 61 S.D. 465. 
Tenn.—Troutt v. Troutt, 250 S.W.2d 
372, 35 Tenn.App. 617—Garvey v,. 
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More specifically, in some of the decisions the I the ground that it was adequate,^ while in others 
award allowing alimony in gross was held proper on | the award of alimony in gross was upheld on the 


Garvey, 203 S.W.2d 912, 29 Tenn. | 
App. 291. 

UtaJh.—Schuster v. Schuster, 53 P.2d 1 
428, 88 Utah 257. 

Vt.—Raymond v. Raymond, 132 A.2d 
427, 120 Vt. 87. 

Wash.—^Roberts v. Roberts, 319 P.2d 
645, 61 Wash.2d 499—Platts v. 

Platts, 278 P.2d 679, 45 Wash.2d 
853—Svarverud v. Svarverud, 174 
P.2d 779, 26 Wash.2d 573—Murray 

V. Murray, 174 P.2d 296, 26 Wash.2d 
370—Marsh v. Marsh, 215 P. 324, 
125 Wash. 97—Hughes v. Hughes, 
203 P. 376, 118 Wash. 262. 

Wyo.—^Ramsey v. Ramsey, 301 P.2d 
377. 

19 C.J. p 268 note 88. 

Value of destroyed property 

In wife’s divorce suit, testimony 
of plaintiff that on night of final sep¬ 
aration of parties her husband de¬ 
stroyed property belonging to plain¬ 
tiff, was corroborated and justified 
alimony award of sum representing 
value of plaintiff’s destroyed proper¬ 
ty. 

Ohio.—^Waters v. Waters, App., 92 N. 
E.2d 694. 

Particular amouuts iu particular cir- 
cumstauces 

(1) $150,000, where husband was 
worth $600,000, and parties had 
daughter five years of age, whose 
custody was awarded to mother. 
Ohio.—Owens v. Owens, 152 N.E. 767, 

20 Ohio App. 518. 

(2) $100,000, where husband was 
worth about $400,000, there were no 
children, and plaintiff would, in case 
of her husband’s death, be entitled to 
one half his estate. 

Iowa.—Brett v. Brett, 182 N.W. 241, 
191 Iowa 262. 

(3) $90,000, where husband owned 
property in his own right worth more 
than $450,000. 

Ky.—^Ahrens v. Ahrens, 230 S.W.2d 
73, 313 Ky. 66. 

(4) $25,000, where husband’s net 
worth was at all times more than 
$100,000 and wife, in entering into 
marriage, lost her eligibility for pen¬ 
sion as widow of New York police 
officer. 

Neb.—Pasko v. Trela, 46 Nr.W.2d 139, 
153 Neb. 769. 

(5) $18,000, where husband had an 
estate of between $100,000 and $150,- 
000 and wife had an estate of from 
$50,000 to $65,000. 

Ky.—Purgerson v. Purgerson, 211 S. 

W. 2d 161, 307 Ky. 394. 

(6) $14,400, where husband’s net 
worth was about $40,000, and his sal¬ 
ary was $576 a month, not including 
commissions, dividends, and rentals. 
Neb.—Swanson v. Swanson, 290 N.W. 

908, 137 Neb. 699. 


(7) $7,500, where a husband and 
wife had lived together only eight 
and one-half months and husband 
was worth $27,000 and wife nothing. 
Ky.—Watkins v. Watkins, 259 S.W. 

20, 202 Ky. 141. 

(8) $1,200 alimony from husband 
worth $6,750. 

Mich.—Griffin v. GrifiSn, 196 N.W. 384, 
225 Mich. 253. 

(9) $500, where husband was given 
property worth $3,000, equal in value 
to that he owned at the time of the 
marriage, wife had contributed to 
some extent to the support of her¬ 
self and defendant during their mar¬ 
ried life, and both parties had only 
small earning capacity. 

Ky.—Gibson v. Gibson, 250 S.W. 986, 
199 Ky. 257. 

(10) $200, husband being worth 
$700, and there being no children. 
Ky.—Bone v. Bone, 255 S.W. 530. 200 

Ky. 736. 

1. Idaho.—Smiley v. Smiley, 269 P. 
589, 46 Idaho 588. 

Ind.—Cornwell v. Cornwell, 29 N.E. 

2d 317, 108 Ind.App. 350. 

Kan.—Overbay v. Overbay, 76 P.2d 
234, 147 Kan. 118—Falk v. Falk, 30 
P.2d 124, 139 Kan. 51—Walker v. 
Walker, 21 P.2d 375, 137 Kan. 614 
—Miller V. Miller, 278 P. 717, 128 
Kan. 498. 

Ky.—Waits v. Waits, 277 S.W.2d 6— 
Gibson v. Gibson, 271 S.W.2d 880 
—Jones V. Jones, 88 S.W.2d 673, 
261 Ky. 647—^Theophanis v. Theo- 
phanis, 51 S.W.2d 957, 244 Ky. 689 
—^Alexander v. Alexander, 10 S.W. 
2d 828, 226 Ky. 243—Raymond v. 
Raymond, 294 S.W. 170, 219 Ky. 
608—Nichols v. Nichols, 225 S.W. 
147, 189 Ky. 500—Kelly v. Kelly, 
209 S.W. 335, 183 Ky. 172, 576. 
Mich.—Herold v. Herold, 230 N.W. 
913, 251 Mich. 45—Wagner v. Wag¬ 
ner, 216 N.W. 433, 241 Mich. 191, 
modifying 211 N.W. 738, 237 Mich. 
371—Ehlen v. Ehlen, 185 N.W. 666, 
216 Mich. 697—Woodwork v. Wood¬ 
work, 181 N.W. 975, 213 Mich. 370 
—Spratler v. Spratler, 169 N.W. 
956, 203 Mich. 498. 

Mo.—^Robbins v. Robbins, App., 94 S. 
W.2d 974—Steinert v. Steinert, 250 
S.W. 924, 215 Mo.App. 337. 

Neb.—^Hoffmeyer v, Hoffmeyer, 62 N. 
W.2d 138, 157 Neb. 842—Eicher v. 
Eicher, 26 N.W.2d 808, 148 Neb. 
173—Lynn v. Lynn, 4 N.W.2d 561, 
141 Neb. 591—^Phillips v. Phillips, 
281 N.W. 22, 135 Neb. 313. 

N.D.—^Buchanan v. Buchanan, 285 N. 

W. 75, 69 N.D. 208. 

Okl.—Schatz v. Schatz, 214 P.2d 943, 
202 Okl. 433—Glomset v. Glomset, 
166 P.2d 423, 196 Okl. 528—Bow¬ 
ring V. Bowring, 166 P.2d 415, 196 
Okl. 520. 

19 C.J. p 268 note 89. 
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Particular amounts iu particular cir¬ 
cumstances 

(1) $15,000 and real property val¬ 
ued at $5,000, where the evidence 
showed that defendant’s wealth was 
the sole attraction inducing plaintiff 
to marry him, that she had no prop¬ 
erty at the time of the marriage, and 
that she was largely at fault her¬ 
self. 

Wash.—Glass v. Glass, 200 P. 88, 116 

Wash. 638. 

(2) $9,000, where husband had 
property of the value of $35,000, in¬ 
cluding $8,000 inherited from his 
mother, leaving husband only a farm, 
livery stable, and a nonproductive ho¬ 
tel. 

Mont.—Cummins v. Cummins, 195 

P. 1031, 59 Mont. 225. 

(3) $6,000, where husband owned 
real estate worth $45,000 and had a 
net income of more than $1,656 a 
year, both parties had previously 
been married, the husband was sixty 
years old and unable to earn a liv¬ 
ing, and had a widowed daughter and 
her two children dependent upon him, 
and where the wife, who only lived 
with him ten months and had no 
part in accumulating the property, 
had been accustomed to work for 
a living, and since the separation had 
been earning from $8 to $17 a week. 
Ky.—Yeager v. Yeager, 247 S.W. 5, 

197 Ky. 353. 

(4) $4,000, where husband, al¬ 
though guilty of cruelty, had prop¬ 
erty worth $26,500 and had previous¬ 
ly conveyed $38,000 worth of prop¬ 
erty to his children, both parties 
having been married before, and none 
of the property in defendant's name 
having been accumulated through 
plaintiff’s efforts. 

Kan.—^Deeds v. Deeds, 196 P. 1109, 

108 Kan. 770. 

(5) $1,500, where husband’s prop¬ 
erty was valued at between $45,000 
and $50,000, and wife’s income was 
probably between $500 and $600 a 
year, and wife’s estate had value of 
$10,267, and, although wife did not 
assist in accumulation of her hus¬ 
bands’ estate, she had assisted him 
in care of his children of a prior 
marriage. 

Ky.—Barnett v. Barnett, 168 S.W.2d 

17, 292 Ky. 840. 

(6) $1,000, where husband had six 
or seven children by his first mar¬ 
riage and the plaintiff wife had two 
children by a former marriage and 
one born through their marriage, 
which was purely one of convenience, 
and they had lived together only a 
few months, the husband being 
worth $8,000, the wife almost with¬ 
out property. 
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g^round that it was not, under the circumstances, ex- [ cessive.^ 


Ky.—Williamson v. Williamson, 209 
S.W. 603, 183 Ky. 435, 3 A.L.R. 799. 

(7) $1,000, where husband earned 
$267 monthly, including $50 for up¬ 
keep of automobile used in his work, 
and husband and wife had no prop¬ 
erty except household goods awarded 
to wife, and husband’s debts amount¬ 
ed to $400, and husband was required 
to pay $37.50 monthly for support 
of each of two children during their 
minority. 

Okl.—Haynes v. Haynes, 126 P.2d 65, 
190 Okl. 696. 

(8) $700, where husband possessed 
$2,600 cash savings and livestock and 
wife had $1,800 in cash. 

Ky.—Skidmore v. Skidmore, 87 S.W. 
2d 631, 261 Ky. 327. 

(9) $100, where husband’s property 
was worth but twenty-five hundred 
dollars. 

Ind.—Tumbleson v. Tumbleson, 79 
Ind. 668. 

2. Ala.—^Harris v. Harris, 162 So. 
102, 230 Ala. 608—Plunkett v. 

Plunkett, 137 So. 24, 223 Ala. 400. 
Ariz.—Tcnnery v. Tennery, 274 P. 
638, 36 Ariz. 69. 

Cal.—Cruikshank v. Cruikshank, 121 
P.2d 25, 49 C.A.2d 144—Honey v. 
Honey, 214 P. 260, 60 C.A. 759. 
Colo.—Watson v. Watson, 310 P.2d 
664, 135 Colo. 296. 

Conn.—Hegel v. Hegel, 120 A. 722, 99 
Conn. 18, 

Ga.—King v. King, 152 S.E, 674, 170 
Go. 291. 

Ill.—^Riddlo-sbargor v. Riddlesbarger, 
83 N.R2d 382, 336 Ill.App. 266— 
Stuckek V. Stuckck, 249 Ill.App. 
598. 

Ind.—Dissotto V. Diasette, 196 N.E. 
684, 208 Ind. 667—Van Natta v. 
Van Natta, 121 N.E. 825, 188 Ind. 
76. 

Adams v. Adams, 69 N.E.2d 632, 
117 Ind.App. 336. 

Iowa.—howls V. Lewis, 17 N,W.2d 
407, 235 Iowa 693—Schnockloth v. 
Schnockloth, 228 N.W. 290, 209 
Iowa 496—Goodrich v. Goodrich, 
216 N.W. 609, 206 Iowa 1096—In-| 
man v. Inman, 195 N.W. 683, 196 
Iowa 845—Campbell v. Campbell, 
190 N.W. 369, 194 Iowa 828—Meyer 
V. Meyer, 174 N.W. 366, 187 Iowa 
617—Carson v. Carson, 171 N.W. 
584. 

Kan.—Carlat v. Carlat, 215 P.2d 200, 
168 Kan. 600—^Rasmussen v. Ras¬ 
mussen, 260 P. 618, 124 Kan. 461. 
Ky.—Nall V. Nall, 282 S.W.2d 620— 
Patterson v. Patterson, 266 S.W.2d 
91—James v. James, 248 S.W.2d 
706—Martin v. Martin, 233 S.W. 
2d 899, 813 Ky, 797—^Richardson 
V. Richardson, 218 S.W.2d 387, 309 
Ky. 666—Faulconer v. Paulconer, 
212 S.W.2d 322, 307 Ky. 860— 
Lewis V. Lewis, 169 S.W.2d 996, 


289 Ky. 615—Couffman v. Couffman, 
128 S.W.2d 713, 278 Ky. 393— 
Stewart v. Stewart, 113 S.W.2d 842, 
272 Ky. 97—^Emery v. Emery, 94 
S.W.2d 634, 264 Ky. 331—Burns v. 
Burns, 77 S.W.2d 418, 256 Ky. 834— 
Hartkemeier v. Hartkemeier, 59 S. 
W.2d 1014, 248 Ky. 803—^Moore v. 
Moore, 22 S.W.2d 251, 231 Ky. 829— 
Gowdy V. Gowdy, 20 S.W.2d 170, 
230 Ky. 545—Stiles v. Stiles, 6 S.W. 
2d 679, 224 Ky. 526—Ramey v. 
Ramey. 6 S.W.2d 470, 224 Ky. 398— 
Simpson v. Simpson, 292 S.W. 1087, 

219 Ky. 602—Sparks v. Sparks, 284 

S.W. 1111, 215 Ky. 508—Turner v. 
Turner, 276 S.W. 967, 211 Ky. 7— 
Blackburn v. Blackburn, 271 S.W. 
1037, 208 Ky. 690—Hoskins v. Hos¬ 
kins, 256 S.W. 1, 201 Ky. 208— 
Scott V. Scott, 252 S.W. 1019, 200 
Ky. 153—Simpson v. Simpson, 238 
S.W. 1044, 194 Ky. 332—Preece v. 
Preece, 221 S.W. 498, 188 Ky. 203— 
McKinney v. McKinney, 215 S.W. 
34, 185 Ky. 316—Williamson v. 
Williamson, 209 S.W. 503, 183 Ky. 
435, 3 A.L.R. 799—Johnson v. 

Johnson, 209 S.W. 385, 183 Ky. 
421. 

Mich.—^Marks v. Marks, 251 N.W. 
394, 266 Mich. 221—Stock v. Stock, 
230 N.W. 143, 250 Mich. 296—De 
Mauriac v. De Mauriac, 220 N.W. 
786, 243 Mich. 385—Kellogg v. Kel¬ 
logg, 198 N.W. 926, 227 Mich. 448 
—Curtis V. Curtis, 189 N.W. 846, 

220 Mich. 204—Van Dommelen v. 
Van Dommelen, 187 N.W. 324, 218 
Mich. 149—Gillberg v. Gillberg, 177 
N.W. 983, 210 Mich. 663. 

Minn.—^Potter v. Potter, 27 N.W. 2d 
784, 224 Minn. 29—^Zoretic v. Zor- 
etic, 210 N.W. 393, 168 Minn. 489— 
Burton v. Burton, 199 N.W. 908, 160 
Minn. 224. 

Mo.—^Reynolds v. Reynolds, 249 S.W. 
407, 297 Mo. 447—Arnold v. Arnold, 
222 S.W. 996—^Hoecker v. Hoecker, 
222 S,W. 387. 

Scowden v. Scowden, App., 298 
S.W.2d 484—^Douglass v. Douglass, 
28 S.W.2d 398, 224 Mo.App. 485— 
Laweing v. Laweing, App., 21 S.W. 
2d 2—Nabe v. Nabe, App., 298 S.W. 
1058—Ratcliff v. Ratcliff, 288 S.W. 
794, 221 Mo.App. 944—^Lauderdale 

V. Lauderdale, App., 224 S.W. 126— 
Harner v. Harner, App., 206 S.W. 
385. 

Mont.—Wandel v. Wandel, 248 P. 864, 
76 Mont. 160. 

]Sreb.—White v. White, 201 N.W. 662, 
112 Neb. 860—^Broz v. Broz, 201 N. 

W. 643, 113 Neb. 31—^Peckham v, 
Peckham, 196 N.W. 628, 111 Neb, 
340—James v. James, 171 N.W. 
904, 103 Neb. 278. 

N.H.—^Kennard v. Kennard, 129 A. 
725, 81 N.H. 609. 

Okl.—Ward v. Ward, 317 P.2d 254— 
Smith V. Smith, 311 P.2d 229— 
Swanson v. Swanson, 250 P.2d 40, 
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207 Okl. 423—^Hawkins v. Hawkins, 
249 P.2d 115, 207 Okl. 236—Hill v. 
Hill, 174 P.2d 232, 197 Okl. 697— 
Record v. Record, 157 P.2d 166, 195 
Okl. 289—^Plaxman v. Flaxman, 57 
P.2d 819, 177 Okl. 28—Fisher v. 
Fisher, 243 P. 730, 116 Okl. 129— 
Doutt V. Doutt, 175 P. 740, 73 OkU 
213. 

Or.—Fowler v. Fowler, 76 P.2d 1132, 
158 Or. 568—Costello v. Costello-, 
251 P. 303, 120 Or. 439—Olson v. 
Olson, 196 P. 829, 100 Or. 171. 

19 C.J. p 268 note 90. 

Particular amotmts in particular cir¬ 
cumstances 

(1) $300,000, where husband was 
worth in excess of $1,000,000. 

Okl.—Harden v. Harden, 77 P.2d 721, 

182 Okl. 364. 

(2) $150,000, where defendant’s 
wealth was over $600,000, and plain¬ 
tiff had done all that was required 
of her as a wife and mother, and no 
justification existed for defendant’s 
cruelty, which had impaired plain¬ 
tiff’s health. 

Mich.—^Holmes v. Holmes, 198 N.W. 
888, 227 Mich. 380. 

(3) $100,000, where husband had 
accumulated $400,000 and had income 
from $35,000 to $82,500 annually. 

Ind.—Bruner v. Bruner, 135 N.B. 678, 

192 Ind. 479. 

(4) $10,000, where husband was 
receiving oil royalty in excess of $600 
a month, had $3514 on deposit and 
owned government bonds of face val¬ 
ue of $7500, and husband for some 
fifteen years had lived at wife’s ex¬ 
pense before wife obtained divorce 
because of husband’s fault. 

Okl.—De Roin v. De Roin, 179 P.2d 
685, 198 Okl. 430. 

(5) $7,500, constituting slightly 
more than one fourth of husband’s 
estate. 

Conn.—Steinmann v. Steinmann, 186 
A. 501, 121 Conn. 498. 

(6) $4,000 out of total estate of 
$8,000, although estate included no 
community property. 

N.M.—Golden v. Golden, 68 P.2d 928, 
41 N.M. 356. 

(7) $3,500 to thirty-seven-year-old 
wife who had custody of two minor 
children which had been adopted by 
her during a prior marriage, although 
parties had been married only a lit¬ 
tle more than three years, where wife 
appeared to have been industrious 
and to have helped husband mate¬ 
rially reduce his debts during time 
of marriage and husband’s assets 
were around $28,000 or $30,000. 
Iowa.—Dillavou v. Dillavou, 17 N.W. 

2d 893, 235 Iowa 634. 

(8) $3,000, where husband was 
worth $15,000. 

Mich.—^Houseknecht v. Houseknecht, 
192 N.W. 571, 222 Mich, 233. 
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Allowances in gross held improper. In some of 
the decisions adjudicating the propriety of alimony 
awards allowances in gross have been held to be 
improper,^ in some instances as being excessive/ 


and in other instances, pursuant to the application of 
the general rules to the facts and circumstances of 
the particular case, as being inadequate.^ 


(9) $500 out of husband’s estate of 

$ 1 , 100 . 

Kan.—Reisacker v. Reisacker, 181 
P. 549, 105 Kan. 51. 

(10) $250, where husband owned 
equity in real estate worth $1600, 
had almost no personal property, and 
earned but small salary. 

J^lich.—Donaldson v. Donaldson, 96 
N.W. 448, 134 Mich. 289. 

15 . Ga.—^Weatherford v. Weather¬ 
ford, 50 S.E.2d 323, 204 Ga. 553. 
Ky.— Wilcox V. Wilcox, 287 S.W.2d 
622—^Johns v. Johns, 252 S.W.2d 
697. 

Okl.—^Elmore v. Elmore, 244 P. 788, 
117 Okl. 63. 

Or.—^Miles v. Miles, 202 P.2d 485, 185 
Or. 230. 

Tenn.—Taylor v. Taylor, 232 S.W. 

445, 144 Tenn. 311. 

19 C.J. p 269 note 91. 

4. Ala.—Phillips v. Phillips, 129 So. 
3, 221 Ala. 455—Shelton v. Shel¬ 
ton, 90 So. 491, 206 Ala. 483. 

Hawaii.—Chong v. Chong, 35 Hawaii 
385. 

Iowa.—Votaw v. Votaw, 6 N.W.2d 1— 
Saunders v. Saunders, 234 N.W. 
830, 211 Iowa 976—Fitch v. Fitch, 
224 N.W. 503, 207 Iowa 1193—Mc- 
Clurg V. McOlurg, 222 N.W. 862, 
207 Iowa 271—Blain v. Blain, 205 
N.W. 785, 200 Iowa 910—Mitchell 

V. Mitchell, 185 N.W. 62, 193 Iowa 
153 — Closz V. Closz, 169 N.W, 183, 
184 Iowa i39. 

ICan.—^i'lncham v. Fiiicham, 255 P. 
2d 1018, 174 Kan. 199—Sowden v. 
Sowden, 160 P.2d 653, 160 Kan. 
291. 

Ky.—Witt V. Witt, 307 S.W.2d 1— 
Wilcox V. Wilcox, 287 S.W.2d 622— 
Cooper V. Cooper, 248 S.W,2d 702, 
certiorari denied 73 S.Ot. 171, 344 

U.S. 876, 97 L.Ed. 178, motion 
granted 73 S.Ct. 385—^Wheeler v. 
Wheeler, 238 S.W.2a 1001—Smith v. 
Smith, 214 S.W.2d 102, 308 Ky. 171 
—Hawkins v. Hawkins, 114 S.W. 
2d 97, 272 Ky. 262—^Polivick v. 
Polivick, 83 S.W.2d 8, 259 Ky. 653 
— ^Ploss V. PlosH, 45 S.W.2d 826, 
242 Ky. 89—Martin v. Martin, 291 
S.W. 1017, 218 Ky. 621. 

Mich.—^Parsons v. Parsons, 235 N.W. 
159, 253 Mich. 288—Johnson v. 
Johnson, 231 N.W. 577, 251 Mich. 
271—Mihelich v. Mihelich, 226 N. 

W. 227, 247 Mich. 475—Born v. 
Born, 211 N.W. 657, 237 Mich. 323— 
Sattler v. Sattler, 183 N.W. 902, 
215 Mich. 245—Schiump v. Schlump, 
177 N.W, 961, 210 Mich. 648— 
Thompson v. Thompson, 171 N.W. 
347, 205 Mich. 124, 3 A.L.R. 990. 

Mo.—Simon v. Simon, 248 S.W.2d 560 
—Carr v, Garr, 232 S.W.2d 488. 


Harris v. Harris, 235 S.W. 823. 
208 Mo.App. 628—Mason v. Mason, 
App., 233 S.W. 263. 

Neb.—Green v. Green, 26 N.W.2d 299, 
148 Neb, 19—O’Donnell v. O’Don¬ 
nell. 7 N.W.2d 647. 142 Neb. 706. 
N.T.—Borchard v. Borchard, 171 N. 

Y.S.2d 983, 6 A,D.2d 472. 

N.D.—Gallagher v. Gallagher, 44 N. 
W.2d 487, 77 N.D. 533—Schlak v. 
Schlak. 201 N.W. 832, 51 N.D. 897. 
Okl.—Noel V. Noel, 240 P.2d 739, 206 
Okl. 16—Wilson v. Wilson, 177 P. 
2d 1020, 198 Okl. 318—Mathews v. 
Mathews, 96 P.2d 1054, 186 Okl. 
245—Collins v. Collins, 77 P.2d 74. 
182 Okl. 246—^Moseley v. Moseley, 
42 P.2d 237, 171 Okl. 150—Dowd v. 
Dowd, 15 P.2d 136, 169 Okl. 233— 
Deal V, Deal, 274 P. 19, 136 Okl. 87 
—Privett V. Privett, 220 P. 348, 93 
Okl. 171. 

Or.—^Arndt v. Arndt, 30 P.2d 1, 146 
Or. 347. 

Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

Wash.—Sills v. Sills, 202 P. 969, 118 
Wash. 94—Weidert v. Weidert, 180 
P. 135, 106 Wash. 410. 

Wis.—Gallagher v. Gallagher, 182 N. 

W. 323, 174 Wis. 32. 

19 C,J. p 269 note 92, 

Particular amotints in particular 
circumstances 

(1) $200,000, constituting one half 
of husband’s separate property. 
Wash.—Gust V. Gust, 139 P. 228, 78 

Wash. 414. 

(2) $64,500 award was reduced to 
$25,000, where husband had net as¬ 
sets of approximately $193,000 but 
wealth of husband increased very lit¬ 
tle from time of his marriage until 
wife left him nine years later, no 
children were born of marriage, at 
time of marriage wife was twenty- 
one and husband forty-one years of 
age, and wife was in apparent good 
health. 

S.D.—Kressly v. Kressly, 87 N.W.2d 
601. 

(3) $50,000, where wife obtaining 
divorce had estate valued at between 
$80,000 and $90,000, and defendant 
husband had visible assets of value 
exceeding $200,000. 

Miss.—Miller v. Miller, 169 So. 112, 
173 Miss. 44. 

(4) $10,800, payable at rate of $300 
per month, as to amount exceeding 
$7200 or income of $300 per month 
for twenty-four months, after pay¬ 
ment of bills in amount of $1452.69, 
also awarded wife. 

Okl.—Dobry v. Dobry, 220 P.2d 698, 
I 203 Okl, 327. 


(5) $10,000, where estate of hus¬ 
band was not over $15,000. 

Ky.—^Davenport v. Davenport, 231 S. 
W.2d 26, 313 Ky. 412. 

(6) $8,000 payable in semi-annual 
installments of $1,000, in addition to 
requiring husband to pay $15 per 
week for support of minor child and 
attorney’s fees and costs, on theory 
that wife was entitled to reimburse¬ 
ment for loss sustained as a result 
of investments voluntarily made by 
her in partnership made up of hus¬ 
band and wife and his parents. 

Ind.—^Heckman v. Heckman, 134 N.E. 
2d 695, 236 Ind. 472. 

(7) $6,000, where parties lived to¬ 
gether only a short time and mar¬ 
riage was one of convenience, al¬ 
though defendant was worth from 
$21,000 to $31,000. 

Mich.—Koobcl v. Koebel, 176 N.W. 
652, 209 Mich. 39. 

(8) $400, where husband was un¬ 
able to do any manual labor. 

Ky.—^Newton v. Newton, 88 S.W. 
1050, 28 Ky.L. 15. 

5. Ark.—Laird v. Laird, 146 S.W.2d 
27, 201 Ark. 483. 

Conn.— Corpus Juris Seouudum cited 
la La Bella v. La Bella, 67 A.2d 
627, 630, 134 Conn. 312. 

Fla.—Knox v. Knox, 31 So.2d 169, 
169 Fla. 123, opinion supplemented 
on other grounds 31 So.2d 161, 159 
Fla, 128. 

Kan.—Savage v. Savage, 44 P.2d 272, 
141 Kan. 851—Flautt v. Flautt, 
266 P. 746, 126 Kan. 21. 

Ky.—Oldham v. Oldham, 269 S.W.2d 
42—Ratliff V. Ratliff, 227 S,W.2d 
989, 312 Ky. 460—Salyer v. Salyer, 
198 S.W.2d 980, 303 Ky. 653—Mat- 
tick V. Mattick, 199 S.W.2d 733, 
304 Ky. 26—Rose v. Rose. 196 S.W. 
2d 269, 302 Ky. CG8—Blzell v. Ezell, 
86 S.W.2d 998, 260 Ky. 776—Harley 

V. Harley, 74 S.W.2d 196, 266 Ky. 
370—Miller v. Miller, 6 S.W.2d 
1041, 224 Ky. 234—Raspberry v. 
Raspberry, 225 S.W. 148, 189 Ky. 
502. 

Mich.—Horan v. Horan, 230 N.W. 915, 
251 Mich. 1—Schlaf v. Schlaf, 212 
N.W. 963, 237 Mich. 642—Nichols 

V. Nichols, 192 N.W. 671, 222 Mich. 
119—Nolan v. Nolan, 181 N.W. 971, 
214 Mich. 49. 

Miss.—Owen v. Owen, 88 So.2d 100— 
Carraway v. Carraway, 56 So.2d 41, 
212 Miss. 857. 

Mo.—Stokes v. Stokes, App., 222 S. 

W. 2d 108—Bowzor v. Bowzer, 166 

S.W.2d 530, 236 Mo.App. 614— 

Venegoni v. Venegoni, App., 100 S. 
W.2d 340—Schwer v. Schwer, App., 
50 S.W.2d 684. 
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§ 236(3). - Proportion of Husband’s Es- 

tate or Income 

While some statutes may make a particular propor¬ 
tion of the husband's income or property a proper award, 
or a limitation on the award, the wife, in the absence 
of statutes providing otherwise, is not entitled to a por¬ 
tion of the husband's estate or a share of his income; and 
the award need not constitute any specific proportion of 
his income or estate. 

In the absence of statutes which may provide 
otherwise, the husband should not necessarily be re- 


DIVORCE § 236(3) 

quired to provide the wife with a portion of his 
estate ;5-50 nor is she entitled to share in a husband’s 
income as such.5-55 However, to the extent that the 
husband’s income or property is taken as the guid¬ 
ing circumstance in fixing alimony, the wife should 
receive a fair proportion thereof in the light of all 
the relevant circumstances,^ and should not, on the 
other hand, receive an unfair excessive proportion 
thereof.^-5 Nevertheless, in the absence of statutes 
to the contrary, the courts in awarding alimony are 


Neb.—Eno v. Eno, 66 N.W.2d 406, 159 
Neb. 201—Prosser v. Prosser, 57 N. 
W.2a 173, 156 Neb. 629—Bnidevold 

V. Brudevold, 45 N.W.2d 443, 153 
Neb. 545—Spccht v. Specht, 27 N. 

W. 2d 390, 148 Neb. 325—Lillie v. 

Lillie, 17 N.W.2d 790, 145 Neb. 
683—Saum v. Saum, 14 N.W.2d 844, 
114 842—Biffelow v. Bigelow, 

267 N.W. 409, 131 Neb. 201—Barton 

V. Bart<m, 254 N.W. 561. 126 Neb. 
835—Haase v. Haase, 223 N.W. 649, 
118 Nob. 94. 

Ohio.—Thompson v. Thompson, App., 
110 N.E.2d 17—Potts V. Potts, App., 
67 N.E.2d 352. 

Okl.—Eisenreich v. Eisonreich, 323 
P.2d 723—Stott V. Stott, 254 P. 
722, 122 Okl. 266. 

Tonn.—Wllliam.s v. Williams. 236 S. 

W, 938, 146 Tenn, 38. 

Wash.—Kantel v, Rentel, 238 P.2d 
389. 39 WnHh.2d 729—Cook v. Cook, 
248 P. son, 140 Wash. 343—Dober v, 
Dober. 174 1'. 14, 103 Wash. 283, 

19 C.J. p 269 Poto 93, 

Particular amounts In particular 
olvcumstanoos 

(1) $7,000 award for wife’s ali¬ 

mony was inncloQuate by $5,500, 
whore wife venereal di.s- 

ense from hu.sliand, requiring opera¬ 
tion rendering it improbable that 
wife, eon 1(1 l»ear rhildren, husband’s 
estate was iwtween $100,000 and 
$14 0,000, hiH annual income varied 
from $.3,250 to $10,000, and failure 
of marriagt*. whi<*h existed for six 
years, wa.s due to husband’s misbe¬ 
havior, notwithstanding evidence in¬ 
dicating that wife married husband 
iiccause he was wealthy, 

Okl. -Whitehorn v. Whitchorn, 36 P. 
2d 943, 169 Okl. 332. 

(2) Where divorced husband, a 
farmer, had a net worth of about 
$20,000 and had a furnished farm 
home, and wife took only her meager 
clothing when she was compelled to 
leavt* farm homo, had no place to 
live or means of support for herself 
and baby, was unable to work be- 
eause she was compelled to care 
for baby, and paid $45 a month for 
an inadequate furnished apartment 
for herself and baby, award to wife 
of permanent alimony in amount of 
$2,500 payable at rate of $50 per 
month was inadequate and would be 


increased to $6,000 payable at rate 
of $100 per month. 

Neb.—Hefti v. Hefti, 88 N.W.2d 231, 

166 Neb. 181. 

(3) $6,000, where husband was 

worth $23,000, and wife had contrib¬ 
uted $1,500 to launching her hus¬ 
band’s business. 

Iowa.—^Mitvalsky v. Mitvalsky, 179 N. 

W. 520, 191 Iowa 8. 

(4) $5,000, where husband’s total 
assets were over $86,000, and he 
paid annually over $1,000 income tax, 
although he was shown to be lia¬ 
ble as an indorser on notes for large 
amounts. 

Mich.—Parley v. Parley, 192 N.W. 

599, 222 Mich. 459. 

(6) $5,000, where husband owned 
pi'operty conservatively valued at 
$100,000, largely unproductive, and 
his fraudulent transfer just prior 
to marriage had been set aside, and 
he had died pending appeal, so that, 
had there been no divorce, she would 
have had an absolute right to a 
child’s share, in this case to one 
half of his property. 

Mo.—Vordick v. Vordick, 226 S.W. 59, 

205 Mo.App. 555. 

(6) $2,000 should be increased to 
$8,000, in view of value of husband’s 
business and property and contribu¬ 
tions made thereto by wife and fact 
that wife, who was a resident of 
Michigan, was put to additional ex¬ 
pense to defend action and assert her 
rights therein by husband’s choice 
of forum. 

Idaho.—Jolliffe v. Jolliffe, 278 P.2d 

200, 76 Idaho 95. 

(7) $1,000 should have been in¬ 
creased to $6,000, where evidence 
showed that husband was worth $20,- 
000 and that wife was rearing spous¬ 
es’ three minor children at her fa¬ 
ther’s home and was not trained ex¬ 
cept as farm housewife. 

Mo.—Bragg v. Bragg, App., 200 S.W. 

2d 84. 

(8) $1,000, where wife was forty- 
flve years of age, and was contribut¬ 
ing to the education of a son of the 
marriage, and the husband was a 
practicing physician, whose gross 
income was $5,000, although his ac¬ 
cumulated estate was not large, and 
his business expenses were $3,300 per 
year. 


Wis.—Salinko v. Salinko, 188 N.W. 
606, 177 Wis. 476. 

(9) $300, where the husband owned 
property worth $6,000 to $8,000 and 
the wife owned $1,000 to $1,500. 
Kan.—Imhoff v. Imhoff, 212 P. 886, 

112 Kan. 727. 

(10) $250, where husband owned 
property worth $10,000. 

Mich.—Shared v. Shered, 137 N.W. 
621, 172 Mich. 222. 

(11) $50, where husband was able- 
bodied and active, able to earn liv¬ 
ing for himself and dependents, and 
owned tract of land worth over $5,- 
000 . 

Ala.—Sharp v. Sharp, 161 So. 709, 
230 Ala. 539. 

5.50 Mich.—^DeMay v. DeMay, 39 N. 
W.2d 248, 326 Mich. 72. 

5.55 N.Y.—^Borchard v. Borchard, 
171 N.Y.S.2d 983, 5 A.D.2d 472— 
Hearst v. Hearst, 159 N.Y.S.2d 753, 

3 A.D.2d 706, appeal dismissed 156 
N.Y.S.2d 959, 2 A.D.2d 746, appeal 
denied 161 N.Y.S.2d 821, 3 A.D.2d 
823, affirmed 146 N.E.2d 792, 3 N.Y. 
2d 967, 169 N.Y.S.2d 36. 

6. Ala.—Sharp v. Sharp, 161 So. 

709, 230 Ala. 539. 

Iowa.—Schorr v. Schorr, 220 N.W. 
31, 206 Iowa 334. 

Neb.—Porburger v. Forburger, 2ll 
N.W. 279, 122 Neb. 705. 

N.H.—^Daniels v. Barker, 200 A. 410, 
89 N.H. 416. 

Tenn.—Williams v. Williams, 236 S. 
W. 938, 146 Tenn. 38. 

Four sevenths of the husband’s real 
estate as alimony has been sustained. 
Iowa.—^Douglass v. Douglass, 47 N. 
W. 92, 81 Iowa 258. 

One fourth or less has been held 
a proper allowance to a wife. 

Iowa.—Brett v. Brett, 182 N.W. 241, 
191 Iowa 262. 

19 C.J. p 266 note 74. 

6.5 Sixty per cent of tneome held 
excessive 

pia.—Vilas v. Vilas, 13 So.2d 807, 153 
Fla. 102. 

Fifty to sixty percent of property 
Amount of alimony awarded wife 
which, considering evidence offered 
by husband, amounted to somewhat 
over sixty per cent of property own¬ 
ed by husband and to approximately 
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not confined to any specific proportion of the hus¬ 
band’s estate and an award of alimony is not 
inadequate merely because the husband has an in¬ 
come many times larger than the permanent alimony 
allotted to the wife.'^-S 

The ratio between the amount to be awarded and 
the size of the husband’s estate or income is, as ap¬ 
pears supra § 233 (3) b, c, only one of the circum¬ 
stances to be considered in fixing alimony. 

Award greater tha/n> estate. Under a statute re¬ 
quiring alimony to be awarded out of the husband’s 
property, future income of the husband may be con¬ 
sidered as part of his estate, so as to permit of an 
allowance in gross greater than his accumulated es¬ 
tate at the time of the divorce.^ 

Whole estate. While it has been held that an 
award of all the husband’s property to the wife is 
unwarranted,^ there are cases in which such an 
award has been made.^o 


One half. While in some cases it has been said 
that an award of alimony should never exceed one 
half,ii at least in the absence of exceptional cir¬ 
cumstances,it has also been held that the allow¬ 
ance may be extended to one half of the husband’s 
estate under peculiar circumstances justifying it,!^ 
as for example, where the wife contributed material¬ 
ly to the accumulation of the husband’s property, 
or where the support of children was cast on the 
wife,15 at least with the added circumstance that the 
wife is in feeble healthand under some circum¬ 
stances the award may even be larger than that pro- 
portion.15-5 jn the absence of statute, there is no 
inflexible rule requiring such proportion to be award¬ 
ed, and such proportion will not be awarded where 
that would, under the circumstances, be inequita- 
bie.ie.io 

One third of the husband’s income or property 
has often been held a proper apportionment; 17 but. 


fifty per cent when considering: evi¬ 
dence offered by wife was excessive. 
Neb.—^Lippincott v. Lippincott, 13 
N.W.2d 721, 144 Neb. 486. 

7. Conn.—Steinmann v. Steinmann, 
186 A. DOl, 121 Conn. 498. 

Iowa.—Kitchen v. Kitchen, 27 N.W. 

2d 901, 238 Iowa 682. 

Ky.—Jones v. Jones, 88 S.W.2d 673, 
261 Ky. 647—Kelly v. Kelly, 209 
S.W. 335, 183 Ky. 172, 576. 

Mont.—Stefonick v. Stefonick, 167 
P.2d 848, 118 Mont, 486, 164 A.L..R. 
1211—Lewis V. Lewis, 94 P.2d 211, 
109 Mont. 42—^Nuhn v, Nuhn, 37 
P.2d 671, 97 Mont. 596—Wandel v. 
Wandel, 248 P. 864, 76 Mont, 160— 
Cummins v. Cummins, 195 P. 1031, 
59 Mont. 225. 

N.J.—Williams v. Williams, 174 A. 

423, 12 N.J.Misc. 641. 

Ohio.—Shively v. Shively, 95 N.B.2d 
276, 88 Ohio App. 7. 

Okl.—Brasier v. Brasier, 200 P.2d 
427, 200 Okl. 689—Smyth v. Smyth, 
179 P.2d 920, 198 Okl. 478—Drake 
V. Drake, 100 P.2d 887, 187 Okl. 1. 
Pa,—Betz V. Betz, 70 Pa.Super. 396. 
Tenn.—Rush v. Rush, 232 S.W.2d 333, 
33 Tenn.App, 496. 

19 C.J. p 260 note 98 [a]. 

la early cases references to frac¬ 
tional allowance occurred in cases 
of judicial separation from bed and 
board only, and the references were 
to fractions of income, not to frac¬ 
tions of estate. 

Okl.—^Dresser v. Dresser, 22 P.2d 
1012, 164 Okl. 94. 

7.5 N.T.—Hearst v. Hearst, 159 N.T. 
S.2d 753, 3 A.D.2d 706, appeal dis¬ 
missed 156 N.Y.S.2d 959, 2 A.D.2d 
746, appeal denied 161 N.Y.S.2d 
821, 3 A.D.2d 823, affirmed 146 N.E. 
2d 792, 3 N.Y.2d 967, 169 N.Y.S.2d 
36. 


8. Hawaii.—Santos v. Santos, 40 
Hawaii 644. 

Kan.—Nixon v. Nixon, 188 P. 227, 
106 Kan. 510. 

Ohio.—Shively v. Shively, 95 N.E.2d 
276, 88 Ohio App. 7. 

Okl.—Mathews v. Mathews, 96 P.2d 
1054, 186 Okl. 245. 

More than, property of both 
Okl.—Phillips V. Phillips, 100 P.2d 
850, 187 Okl. 119. 

9. Ky.—Simpson v. Simpson, 256 S. 
W. 412, 201 Ky. 282. 

19 C.J, p 265 note 62. 

10. Ohio.— Corpus Juris Secundum 
quoted in Shively v, Shively, 95 N. 
E.2d 276, 285, 88 Ohio App. 7. 

Wash.—Ramsdell v. Ramsdell, 92 P. 
278, 47 Wash. 444—Mitchell v. 

Mitchell, 81 P. 913, 39 Wash. 431. 

19 C.J. p 265 note 63. 

11. Ala.—Brady v. Brady, 39 So. 237, 
144 Ala. 414. 

Mo.—McCartin v. McCartin, 37 Mo. 
App. 471. 

12. Conn.—^Hegrel v. He&el, 120 A. 
722, 99 Conn. 18. 

13. U.S.—^Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
C.N.Y., 17 P.Supp. 676. 

Kan.— Corpus Juris cited in. Walno 
V. Walno, 192 P.2d 165, 167, 164 
Kan. 620— Corpus Juris cited in 
Flautt V. Flautt, 266 P. 746, 747, 126 
Kan. 21. 

Mo.—Gercke v. Gercke, 13 S.W. 400, 
100 Mo. 237. 

19 C.J. p 265 note 66. 

Where alimony award is in solido, 
it is not usual to allow more than 
one-half of husband's estate after 
making deductions for his indebted¬ 
ness, but court has authority to 
award all or any part of husband's 
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estate according to particular facts 
or circumstances. 

Tenn.—Rush v. Rush, 232 S.W.2d 333, 
33 Tenn.App. 496. 

Net estate 

Where the trial court allowed the 
wife one half of the gross estate and 
made no allowance for debts owed 
by the husband, because the wife had 
contributed certain money to the es¬ 
tate, the decree should be modified 
so that the wife would take only one 
half of the net estate. 

Tenn.—^Walden v. Walden, 13 Tenn. 
App. 337. 

14. Ala.—^Roubicek v. Roubleek, 21 
So.2d 244, 246 Ala. 442. 

Neb.—Metcalf v. Metcalf, 102 N.W. 
79, 73 Neb. 79. 

19 C.J. p 257 note 60, p 265 note 67. 
Wife’s earxLiiig capacity 

An award of one half the value of 
the property sustained without ref¬ 
erence to the wife’s ability to earn 
money. 

III.—^Ressor v. Ressor, 82 Ill. 442. 

15. N.Y.—^Valentine v. Valentine, 
84 N.Y.S. 37, 87 App.Div. 156. 

16. Ky.—Crabtree v. Crabtree, 85 
S.W. 211, 27 Ky.L. 435. 

16.5 Ohio.—Shively v. Shively, 95 
N.B.2d 276, 88 Ohio App. 7. 

16.10 Okl.—Brasier v. Bra.sier, 200 
P.2d 427, 200 Okl. 689. 

17. U.S.—Peterson v. United New 
York Sandy Hook Pilots A.s.s'n, D. 
C.N.Y., 17 P.Supp. 676. 

Iowa.—Corpus Juris Secuudum cited 
in. Kitchen v. Kitchen, 27 N.W.2d 
901, 903, 238 Iowa 582—Smith v. 
Smith, 186 N.W. 632, 192 Iowa 
1358. 

Ky.—Oldham v. Oldham, 259 S.W.2d 
42—Howard v. Howard, 236 S.W.2d 
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in the absence of statute, there is no inflexible rule 
requiring such proportion to be awarded, and one 
third will not be awarded where the result would be 
inequitable in the light of existing circumstances.^® 
However, there are statutes in some jurisdictions fix¬ 
ing one third of the husband’s income or property as 
the proper amount of alimony to be awarded.^® 

In some jurisdictions, statutes provide that the 
award of alimony may not exceed one third of the 
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husband’s income or property.^0 Such provisions fix 
the maximum, and not the minimum, limit of alimony 
allowable, and the wife is not entitled as a matter 
of right to one third of the husband’s income,20.5 
and, within such maximum limitation, the award 
must be just and reasonable in view of the particular 
circumstances of the case.20.io in applying such 
limitation the court must take a proper basis in 
property or income on which to determine the maxi¬ 
mum proportion allowable.20.i5 


032, 314 Ky. 6S5—^Ahrens v. Ahrens, 
230 S.W.2d 73, 313 Ky. 55~-Mayn- 
ard V. Maynard, 224 S.W.2d 158, 
311 Ky. 390. 

Minn.—Brodsky v. Brodsky, 215 N. 

W. 181, 172 Minn. 250. 
iq’.j.—Hnbblo v. Halible, 132 A. 113, 
09 N.J.Kq. 53, alllrmed 133 A. 919, 
99 N.J.Kq. 885. 

Tenn.—^Williams v. Williams, 236 S. 
W. 038, 14 G Tonn. 38—Taylor v. 
Taylor, 232 S.W. 446, 144 Tenn. 
311. 

19 C.J. p 205 note 72. 

ETexieral rule, to be qualided by 
the varying? l‘a.cts, is that the wife, 
when she has no property and is not 
to blame, and in the absence of any 
other qualifying? facts, should be al¬ 
lowed in the noiffhborhood of one- 
third of the hu.sband’s estate from 
which his source of its payment is 
derived.” 

Ky.—Taylor v. Taylor, 92 S.’W.2d 72, 
73. 2G3 Ky. 208. 

Where wife contributed to accum¬ 
ulation of property, an award of 
one third of its value has been sus¬ 
tained. 

i<y.—Burns v. Burns, 190 S.W. 683, 
173 Ky. 105. 

Neb.—1)winn(‘ll v. Dwinnell, 86 N.W. 
2d 579, 165 Neb. 666—^Nathan v. 
Nathan, 165 N.W, 965, 102 Neb. 
59. 

Okl.—Hartshorn v. Hartshorn, 168 P. 

822, 67 Okl. 46. 

19 C.J. p 257 note 59. 

Joint eamlnfiTS 

One third of value of property 
r(‘prt*Hontlnt? joint earnings held prop¬ 
er. 

Iowa.—Sw<‘alt v. Sweutt, 176 N.W. 
785, nuMllllcd on other grounds 178 
N.W. 520, 189 Iowa 213. 

One tliird of green value of property 

W’here then^ were no children to 
bo provided for, the court allowed 
tho wife one third of the gross val¬ 
ue of the property, in the form of 
an annuity, which was equal to 
about one half of the annual income. 
It was said that if her conduct had 
boon dl.s«*reet, prudent, and submis¬ 
sive to her husband, the allowance 
would have, been greater. 

N.y.—l*ecUford v. l^eckford, 1 Paige 
274. 


One third of net value of joint prop¬ 
erty 

Where wife, who was granted di¬ 
vorce on ground of husband’s cruelty, 
was thirty-six years of age, was in 
good health, and was capable of earn¬ 
ing her own living as manager of 
restaurant, and marriage lasted less 
than five year, and wife was not en¬ 
tirely blameless for its failure, and 
husband was middle-aged, and prop¬ 
erty which he possessed at time of 
marriage enabled parties to obtain 
credit to construct motel, and motel 
was heavily encumbered, and their 
joint property could not be divided, 
wife would be awarded as permanent 
alimony one-third of net value of 
their joint property. 

N.D.—Fleck v. Fleck, 68 N.W.2d 766, 
79 N.D. 661. 

18. Ky,—^Yeager v. Yeager, 247 S. 
W. 6, 197 Ky. 353. 

Tenn.—Williams v. Williams, 236 S. 

W. 938, 146 Tenn. 38. 

19 C.J, p 265 note 72 [a]. 

The old notiou that permanent ali¬ 
mony in a divorce suit should be 
settled at one third of the husband’s 
Income, standing by itself, has lost 
significance because of changed 
legal and social conditions. 

N.J,—O’Neill v. O’Neill, 11 A.2d 128, 
18 N.J.Misc. 82, affirmed 12 A.2d 
839, 127 N.J.Eq. 278. 

19. Ark.—^Beene v. Beene, 43 S.W. 
968, 64 Ark. 618. 

Or.—Fuller v. Fuller, 151 P.2d 979, 
175 Or. 136. 

19 C,J. p 266 note 73. 

20. La,—Jones v. Jones, 93 So.2d 
917, 232 La. 102—Moody v. Moody, 
78 So.2d 636, 227 La. 134—Brown 
v. Harris, 72 So.2d 746, 226 La. 
320—White v. Bendix, 20 So.2d 10, 
206 La. 741—Slagle v. Slagle, 17 
So.2d 923, 205 La. 691—^Brakenridge 
V. Brakenridge, 143 So. 51, 176 La. 
208. 

Pa.—Gould V. Gould, 95 Pa.Super. 387 
—Stewart v. Stewart, 87 Pa.Super. 
137—Lynn v. Lynn, 68 Pa.Super. 
324. 

Hill V. Hill, 6 Pa.Dist. & Co. 776, 
reversed on other grounds 84 Pa. 
Super. 379. 

Veit V. Veit, Quar.Sess., 41 Del. 
Co. 203—Schultz V. Schultz, Com. 
PI., 38 Luz.Leg.Reg. 263—Common- 
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wealth V. Petrino, Com.Pl., 16 Mon¬ 
roe L.R. 91—Carlucci v. Carlucci, 
Com.Pl.. 29 North.Co. 378. 

19 C.J. p 266 note 73. 

Xu Minnesota 

Prior to repeal of statute in 1951, 
and enactment of a statute fixing a 
limitation on alimony of one-half of 
husband’s future earnings and in¬ 
come, rule stated in text applied. 
Minn.—^Johnson v. Johnson, 84 N.W. 
2d 249, 250 Minn. 282—McKey v. 
McKey, 36 N.W.2d 17, 228 Minn. 
28—^Baker v. Baker, 28 N.W. 2d 
164, 224 Minn. 117—Bladine v. Bla- 
dine, 197 N.W. 261, 158 Minn. 296. 

20.5 Minn.—Johnson v. Johnson, 84 
N.W.2d 249, 250 Minn. 282—Swan¬ 
son V. Swanson. 46 N.W.2d 878, 233 
Minn. 354—^Baker v. Baker, 28 N.W. 
2d 164, 224 Minn. 117—^Flankers v. 
Flankers, 217 N.W. 488, 173 Minn. 
464. 

Pa.—^Betz V. Betz, 70 Pa.Super. 396. 
Curry v. Curry, 86 Fittsb.Leg.J. 
245. 

20.10 Minn.—^Johnson v. Johnson, 84 
N.W.2d 249, 250 Minn. 282. 

Lesser award not required 

Under statute permitting an award 
not to exceed one-third of husband’s 
property and income in divorce action 
award must be just and reasonable 
in view of particular circumstances 
of case and an award of one-third 
of such property is not required and 
fact that court may award less does 
not require that such less amount 
should always be awarded. 

Minn.—^Loth v. Loth, 35 N.W.2d 642, 
227 Minn. 387, 6 A.L.R.2d 176. 

20.15 Pa.—Morgan v. Morgan, 91 A. 

2d 295, 171 Pa.Super. 625. ’ 

Net income; deductions 

(1) Where only resource for pay¬ 
ing alimony is income of professional 
man, statutory limitation refers to 
net income. 

Minn.—^Flankers v. Flankers, 217 N. 
W. 488, 173 Minn. 464. 

(2) Where statute limited perma¬ 
nent alimony to one-third of annual 
profit or income of husband’s estate 
or his occupation and labor, fact that 
husband’s income was decreased be¬ 
cause of retirement deductions could 
not affect allowance to be made to 
wife as permanent alimony, since 
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Dower interest. Although it has been well ob¬ 
served that this rule cannot be adopted as a universal 
one,2i frequently the amount of alimony is fixed at 
the amount the wife would have received had her 
husband died;22 and it has been said that, in no 
event should the allowance be less than her dower 
interest would have been,22.5 at least where the wife 
obtains a divorce for the husband’s fault.23 Where 
an absolute divorce is granted, the value of the dow¬ 
er that the wife would have otherwise received may 
always be considered in fixing alimony.24 However, 
the rule that the wife should receive a sum equal to 
the value of her dower interest has no application 
to property held by entirety or under agreement of 

survivorship.24.5 

§ 237. Modification of Allowance 

The court should be very slow to alter or reverse Its 


former decree awarding permanent alimony. In granting 
modification, the court may impose reasonable conditions. 

The court should be very slow under any circum¬ 
stances to alter or reverse its former decree award¬ 
ing permanent alimony.25 The court may impose 
reasonable conditions in connection with the grant¬ 
ing of a modification of an alimony allowance.^s 

Proceedings for the modification or vacation of 
an allowance of alimony are discussed in §§ 277-282 
infra. 

Operation and effect. The principles governing 
the operation and effect of judgments, orders, or de¬ 
crees generally apply in determining the operation 
and effect of judgments, orders, or decrees modify¬ 
ing awards of permanent alimony.^^-S The modifi¬ 
cation of the alimony provisions of a divorce decree 


such deductions were analogous to a 
savings account and husband or his 
estate could not lose any part of 
them. 

Pa.—^Morgan v. Morgan, 91 A.2d 295, 
171 Pa.Super. 625. 

(3) Income of husband as circum¬ 
stances to be considered see supra § 
233(3) c. 

Previous year’s income as basis 

(1) Under statute providing that 
an award shall not exceed in present 
value one-third of income of husband, 
trial court properly took husband’s 
income for year preceding award 
rather than average for a period of 
six years. 

Minn.—Loth v. Loth, 36 N.W.2d 642, 
227 Minn. 387, 6 A.L.R.2d 176. 

(2) Income of previous year as 
basis for estimating income for ali¬ 
mony purposes generally see supra § 
233(3) c. 

Xnstalmeut payments out of property 

Where monthly installments of ali¬ 
mony are to be paid out of property, 
payments should be so limited in 
time as not to exceed one-third share 
of husband's estate. 

Minn.—^Krusemark v. Krusemark, 46 
N.W.2d 647, 232 Minn. 416. 

21. Ala.—^Jeter v. Jeter, 36 Ala. 391. 
19 C.J. p 266 notes 76, 78 [a] (2). 

22. Ala.—Phillips v. Phillips, 129 
So, 3, 221 Ala. 466. 

Ind.—Corpus Juris Secundum guoted 
in Shula v. Shula, 132 N.B.2d 612, 
616, 235 Ind. 210. 

Corpus Juris Secundum quoted 
In Sims v. Sims, App., 146 N.E.2d 
111, 114. 

Iowa.—Brett v. Brett, 182 N.W. 241, 
191 Iowa 262. 

19 C.J. p 266 note 75. 

22.5 Ind.—Corpus Juris Secundum 
quoted in Shula v. Shula, 132 N.E. 
2d 612, 616, 235 Ind. 210. 


Corpus Juris Secuudum quoted 
in Sims v. Sims, App., 146 ]Sr.E.2d 
111, 114. 

23. Ky.—Muir v. Muir, 92 S.W. 314, 
133 Ky. 125, 28 Ky.L. 1355, 4 L.R. 
A.,N.S., 909. 

Thornberry v. Thornberry, 4 
Litt. 261. 

24. Ala.—Sharp v. Sharp, 161 So. 
709, 230 Ala. 539. 

Ind.—Corpus Juris Secundum quoted 
in Shula v, Shula, 132 N.E.2d 612, 
615, 235 Ind. 210. 

Corpus Juris Secundum quoted in 
Sims V. Sims, App., 146 N.E.2d 111, 
114. 

Ky.—Wesley v. Wesley, 204 S.W. 165, 
181 Ky. 136. 

24.5 Ind.—Shula v. Shula, 132 N.E, 
2d 612, 235 Ind. 210. 

25. Colo.—^Neuhengen v. Neuhengen, 
18 P.2d 454, 92 Colo, 156—Low v. 
Low, 246 P. 266, 79 Colo. 408. 

Iowa,—Hart v. Hart, 30 N.W.2d 748, 
239 Iowa 142. 

Minn.—Hagen v. Hagen, 4 N.W.2d 
100, 212 Minn. 488—Clarizio v. Cas- 
tigliano, 277 H.W. 262, 201 Minn. 
590. 

19 C.J. p 269 note 1. 

Courts should discourage practice 
of frequeut requests for modification 
of divorce decree with respect to pay¬ 
ment of alimony. 

HI.—Marriott v. Marriott, 106 N.E.2d 
876, 347 IlLApp. 372. 

Court will be slow to increase the 
amount of alimony. 

Iowa.—^Handsaker v. Handsakor, 272 
N.W. 609, 223 Iowa 462—Barish v. 
Barish, 180 N.W. 724, 190 Iowa 493 
—Ostheimer v. Osthelmer, 101 N.W. 
275, 125 Iowa 523. 
puring depression 
Present practice is to relax strict 
application of rules governing peti¬ 
tions for modification of alimony de¬ 
crees because of known inability of 
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ailmony payers in general fully to 
comply with standards previously es¬ 
tablished. 

N.J.—Williams v. Williams, 174 A. 
423, 12 N.J.Misc. 641. 

23. Iowa.—Paul V. Paul, 262 N.W. 

114, 217 Iowa 977. 

Condition not complied with 
Where order reducing payments by 
husband was made subject to condi¬ 
tion that husband pay lump sum due 
under original divorce decree, and 
specified payment was not made, orig¬ 
inal decree remained in full elXect. 
Wash.—Stafford v. Stafford, 140 P.2d 
545, 18 Wash.2d 775. 

26.5 Cal.—Hough v. Hough, 160 P.2d 
15, 26 C.2d 605. 

Taliaferro v. Taliaferro, 270 P.2d 
103 G, 125 C.A.2d 419—Fields v. 
Fields, 209 P.2d 977, 94 C.A,2d 66. 
Ill.—Barnett v. Barnett, 84 N.B.2d 
648, 336 Ill.App. 601. 

Mich.—Clark v. Clark, 23 N.W.2d 663, 
315 Mich. 254. 

N.Y.—Murray v. Murray, 104 N.Y.S. 
2d 44, 278 App.Div. 183, affirmed 
103 N.E.2d 69. 303 N.Y. 700. 

Holahan v. Holahan, 70 N.Y.S. 
2d 786, 191 Misc. 47, affirmed 81 N. 
Y.S.2d 923, 274 App.Div. 846, af¬ 
firmed 83 N.E.2d 696, 298 N.Y. 798. 
Operation and effect of decree or or¬ 
der of allowance of alimony gen¬ 
erally see infra § 261. 

Effect as res judicata 

(1) Generally speaking, an amend¬ 
atory order is res judicata ns to any 
existing circumstances of parties. 
Ill.—Marriott v. Marriott, IOC N.E.2d 

876, 347 Ill.App. 372. 

(2) An order modifying divorce de¬ 
cree by reducing monthly payments 
for wife’s support was “res judicata" 
on issue in wife’s subsequent action 
against husband on their property 
settlement agreement, incorporated in 
decree, as to whether provision in 
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does not operate to vacate or annul the divorce de¬ 
cree itsclf.27 The amendment of a decree nisi, 
merged in a final decree, operates to modify the 
final decree.28 

§ 238. - Power to Modify 

a. In general 

b. Reservation of right to modify 

c. Agreement of parties 

d. Allowances fixed by agreement 

a. In General 

In the absence of a reservation of Jurisdiction or 
statutory authority to the contrary, according to a num¬ 
ber of authorities, an allowance of alimony on the grant¬ 
ing of an absolute divorce is not subject to modification 
after the expiration of the term or the time in which 
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a new trial may be had or an appeal perfected, but there 
is authority to the contrary, and in many jurisdictions 
statutes permit modification, vacation, or suspension. 

Except in the case of fraud or mistake, as ap¬ 
pears in § 239 infra, or where the decree is continu- 
ing,29 as where the rights of children are involved, 
or where, as discussed infra § 238 b, the court has 
reserved jurisdiction in the decree, in the absence 
of express or implied statutory authority to the con¬ 
trary, according to a number of authorities an allow¬ 
ance of alimony by a court of competent jurisdic¬ 
tion on the granting of a divorce from the bonds 
of matrimony is absolute, and cannot be altered or 
vacated after the expiration of the term or the time 
in which a new trial may be had or an appeal may 
be perfected,^! but there is authority to the con- 


agreement for wife’s support was 
alimony or part of property settle¬ 
ment. 

Cal.—Hough V. Hough, 160 P.2d 15, 
26 C.2d 606. 

(3) However, an amendatory order 
spooinoally limiting the relief grant¬ 
ed until the further order of the 
court cannot be said to be res judica¬ 
ta of anything except the right to the 
relief temporarily granted. 

Kla.—James v. James, 84 So.2d 914. 

Contract rights not aifeoted 
Whore divorce decree, which had 
directed husband to support wife dur¬ 
ing her life in accordance with sep¬ 
aration agre<‘mont, was modified to 
relieve husband of duty to support 
wife, partic.s were relegated to their 
contractual rights under the agree¬ 
ment and change in decree meant 
only that provisions thereof could no 
longer be enforced by a contempt or¬ 
der. 

N.C.—Howland v. Stltzer, 72 S.E.2d 
683, 236 N.C. 230, certiorari denied 
73 «.Ct. 79G, 345 U.S. 936, 97 L.Bd. 
1362, stating law of New York. 
Amendmant Inelfeotiva 

Where divorced decree provided for 
payment of twenty dollars per week 
alimony and ten dollars per week as 
part of prop<*rty sottle^ment, subse- 
quimt order which was intended to 
modify decree by reducing total 
weekly payments to twenty dollars, 
but which provided for payment of 
alimony at the rate of twenty dol¬ 
lars per week us in original decree, 
overlooking the fact that ten dollars 
weekly payment was part of property 
settlement, was ineffective to reduce 
weekly alimony payments. 

Mich.—Lytle v, Lytle, 29 N.W.2d 138, 
319 Mich. 47. 

Order not purporting to modify 
An order directing husband to pay 
divorced wife thirty-five dollars per 
month if minor son resided with fa¬ 
ther, which expressly reserved to 
wife all rights given her under orig- 
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inal divorce decree, was intended only 
to fix payments required by husband 
to avoid being in contempt of court 
and did not purport to modify orig¬ 
inal decree. 

Wash.—Stafford v. Stafford, 140 P.2d 
646, 18 Wash.2d 776. 

Meij^orandum not considered 

In determining whether order re¬ 
lating to support payments to di¬ 
vorced wife for the wife and the par¬ 
ties’ daughter had been modified by 
a subsequent order to provide that a 
reduced amount was for wife’s sup¬ 
port, trial court’s memorandum com¬ 
prising nothing more than the basis 
for drafting the subsequent order 
could not be considered. 

Ohio,—Bucher v. Bucher, App., 61 N. 
E,2d 229. 

27- Cal.—Greer v. Greer, 87 P.2d 388, 
31 C.A.2d 39. 

28. N.J.—Traudt v. Traudt, 172 A. 
749, 116 N.J.Eq. 75. 

29. Wash.—Ruge v. Ruge, 165 P. 
1062, 97 Wash. 51, L.R.A.1917P 721. 

19 C.J. p 269 note 5 [a]. 

30. Ohio,—Heckert v. Heckert, 14 
N.E.2d 428, 57 Ohio App. 421. 

Wash.—Hart v. Hart, 24 P.2d 620, 
174 Wash. 316—Hodge v. Hodge, 
215 P, 1044, 126 Wash. 347—Hol- 
ter V. Holter, 185 P. 698, 108 Wash. 
519—Ruge V. Ruge, 165 P. 1062, 97 
Wash. 51, L.R.A.1917F 721. 

31. Fla.—^Kennard v. Kennard, 179 
So. 660, 131 Fla. 473—Mooty v. 
Mooty, 179 So. 155, 131 Fla. 151-— 
Gedney v. Gedney, 168 So. 288, 117 
Fla. 686—Pace v. Pace, 128 So. 
488, 99 Fla. 859. 

Ga.—Ethridge v. Ethridge, 94 S.E.2d 
377, 212 Ga. 597—Goodloe v. Good- 
loe, 89 S.E.2d 664, 211 Ga. 894— 
Crook v. Crook, 86 S.B.2d 223, 211 
Ga. 406—Roberson v. Roberson, 80 
S.B.2d 283, 210 Ga. 346—Martin v. 
Martin, 76 S.E.2d 390, 209 Ga. 850— 
Burton v. Furcron, 63 S.B.2d 650, 
207 Ga. 637—^Estes v. Estes, 14 S. 
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E.2d 680, 192 Ga. 100—Banda v. 
Banda, 14 S.E.2d 479, 192 Ga. 5— 
Hardy v. Pennington, 1 S.E.2d 667, 
187 Ga. 523—Tillinghast v. Clay, 
111 S.E. 384, 152 Ga. 816—Gilbert 

V. Gilbert, 107 S.E. 490, 151 Ga. 
520. 

Ill.—Kelley v. Kelley, 147 N.E. 659, 
317 Ill. 104. 

Iowa.—Carr v. Carr, 171 N.W. 785, 
185 Iowa 1205. 

Kan.—Breidenthal v. Breidenthal, 318 
P.2d 981, 182 Kan. 23—^Noonan v. 
Noonan, 273 P. 409, 127 Kan. 287— 
Booth V. Booth, 219 P. 513, 114 Kan, 
377. 

Me.—Plummer v. Plummer, 14 A.2d 
705, 137 Me. 39. 

Mo.—Hughes v. Wagner, App., 303 S. 

W. 2d 181. 

Neb.—Young v. Young, 292 N.W. 923, 
138 Neb. 294—Graham v. Graham, 
284 N.W. 280, 135 Neb. 761. 

Nev.—Schneider v. Second Judicial 
Dist. Ct. in and for Washoe Coun¬ 
ty, 176 P.2d 707, 64 Nev. 26—State 
ex rel. Jones v. Second Judicial 
Dist. Court in and for Washoe 
County Department, 1, 96 P.2d 1096, 
59 Nev. 460, rehearing denied 98 P. 
2d 342, 59 Nev. 460—Sweeney v. 
Sweeney, 179 P. 638, 42 Nev. 431. 
Okl.—Bishop V. Bishop, 148 P.2d 472, 
194 Okl. 209, 155 A.L.R. 604—Can¬ 
ada V. Canada, 121 p.2d 989, 190 
Okl. 203—^Alcorn v. Alcorn, 102 P. 
2d 121, 187 Okl, 196—Gilcrease v, 
Gilcrease, 98 P.2d 906, 186 Okl. 451, 
127 A.L.R. 735—Bowen v. Bowen, 
76 P.2d 900, 182 Okl. 114. 

Pa.—Stewart v. Stewart, 193 A. 860, 
127 Pa.Super. 567, stating Florida 
law. 

R.I.—Fuller v. Fuller, 139 A- 662, 49 
R.I. 45. 

Tenn.—Going v. Going, 232 S.W. 443, 
144 Tenn. 303. 

Cullum V. Cullum, 15 Tenn.App. 
287. 

Utah.— Corpus Juris quoted iu Hamil¬ 
ton V. Hamilton. 58 P.2d 11. 13, 89 
Utah 554. 
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trary.32 In jurisdictions where 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 330—Golderos v. Golderos, 
194 S.B. 706, 169 Va. 496—Brinn v. 
Brinn, 137 S.E. 603, 147 Va. 277. 
Wash.—Stafeord v. Stafford, 140 P.2d 
545, 18 Wash.2d 775—^Fisch v. Mar- 
ler, 97 P.2d 147, 1 Wash.2d 698— 
Rehberger v. Rebberger, 280 P. 8 , 
153 Wash. 591—Cooper v. Cooper, 
264 P. 1, 146 Wash. 612. 

19 C.J. p 269 note 9. 

Power to consider changre of condi¬ 
tions in contempt proceedingrs 
Fact that judge is empowered to 
consider husband’s change of condi¬ 
tion in determining whether he 
should be adjudged in contempt for 
failure to pay permanent alimony 
does not empower the judge to abro¬ 
gate or modify the liability as fixed 
by final decree. 

Ga.—Banda v. Banda, 14 S.E.2d 479, 
192 Ga. 6 . 

Allowance of gross sum 

(1) Generally, an allowance of a 
gross sum or its equivalent is final. 
Hawaii.—Miller v. Cooke Trust Co., 

33 Hawaii 690. 

Ky.—Littleton v. Littleton, 176 S.W. 
2d 602, 296 Ky. 720—Duff v. Duff, 
121 S.W.2d 933, 275 Ky. 367—Ren¬ 
ick V. Renick, 57 S.W.2d 663, 247 
Ky. 628—Campbell v. Campbell, 41 
S.w.2d 1093, 240 Ky. 202 —Keach v. 
Keach, 290 S.W, 708, 217 Ky. 723— 
Jones V. Jones, 288 S.W. 737, 216 
Ky, 810—Scott V. Robertson, 279 
S.W. 626, 212 Ky. 392. 

(2) The rule applies to a judgment 
for alimony in gross, payable in in¬ 
stallments. 

Ala.—Williams v. Williams, 74 So.2d 
582, 261 Ala. 828. 

Ky.—Littleton v. Littleton, 176 S.W. 
2d 602, 295 Ky. 720—Keach v. 
Keach, supra. 

Okl.—Gilcrease v. Gilcrease, 98 P.2d 
906, 186 Okl. 451, 127 A.L.R. 736. 

(3) It also applies to a judgment 
permitting the wife, in lieu of ali¬ 
mony, to retain control and posses¬ 
sion of a house for a certain period. 
Ky,—Duff V. Duff, 121 S.W.2d 933, 276 

Ky. 367. 

(4) Allowing wife continued use of 
house committed to her for use in 
caring for child, on child’s reaching 
majority, would be improper as in¬ 
creasing allowance of gross sum. 

Ky.—Campbell v. Campbell, 41 S.W.2d 

1093, 240 Ky. 202. 

Decree releasing husband from fur¬ 
ther payment held final and not sub¬ 
ject to modification. 

Mich.—^Richardson v. Richardson, 269 
N.W. 180, 277 Mich. 296. 

Judgment attempting to transfer 
Judgment lien for alimony from one 
piece of property to another after ex¬ 
piration of term at which original 
lien was created was held void. 


implied 1 statutory authority 

Kan.—^Drury v. Drury, 53 P.2d 792, 

143 Kan. 83—^Drury v. Drury, 41 P. 

2d 1032, 141 Kan. 511. 

Consent or acquiescence of parties 

(1) It has been said that the court 
may modify an allowance with the 
consent of the parties. 

Ga.—^Hardy v. Pennington, 1 S.E.2d 
667, 187 Ga. 523. 

(2) However, it has been held that 
the parties themselves cannot change 
or alter a decree of permanent alimo- 
ny. 

Ga.—Martin v. Martin, 76 S.E.2d 390, 

209 Ga. 850. 

(3) It has also been held that a 
husband’s acquiescence in modifica¬ 
tion decree by making payments 
thereunder does not estop him to 
complain of invalidity of modification 
decree. 

Ga.—^Ethridge v. Echols, 94 S.E.2d 
377, 212 Ga. 697. 

(4) The wife’s consent to the re- | 
duction of alimony does not consti¬ 
tute consent to the reopening of the 
case and a nunc pro tunc order of 
court could not supply requirement 
of consent to reopening. 

Va.—Golderos v. Golderos, 194 S.B. 
706, 169 Va. 496. 

During texm at which a judgment 
for alimony is entered it remains in 
the breast of the court and is subject 
to modification. 

Ga.—Dover v. Dover, 63 S.B.2d 492, 
205 Ga. 241. 

32. Ala.—Jordan v. Jordan, 96 So.2d 
809, 266 Ala. 386—Gray v. Gray, 88 
So.2d 673, 264 Ala. 369—Mills v. 
Mills, 70 So.2d 794, 260 Ala. 350— 
Keith V. Paden, 51 So.2d 9, 255 Ala. 
294—Murrah v. Bailcs, 60 So.2d 735, 
255 Ala. 178—Sims v. Sims, 46 So. 
2d 25, 253 Ala. 307, 16 A.L.R.2d 
1246—Colton v. Colton, 41 So.2d 
398, 252 Ala. 442—Garlington v. 
Garlington, 22 So.2d 89, 246 Ala. 
665—^Roubicek v. Roubicek, 21 So. 
2d 244, 246 Ala. 442—Rochelle v. 
Rochelle, 179 So. 825, 236 Ala. 526— 
Wells V. Wells, 161 So. 794, 230 Ala. 
430 —^Adams v, Adams, 169 So. 80, 
229 Ala, 688 —^Littleton v. Little¬ 
ton, 139 So. 335, 224 Ala. 103— 
Woi’thington v. Worthington, 139 
So. 334, 224 Ala. 237—Ex parte 
Allen, 128 So. 801, 221 Ala. 393— 
Aiken v, Aiken, 127 So. 819, 221 Ala. 
07 —Corpus Juris cited in. Epps v. 
Epps, 120 So. 150, 162, 218 Ala. 667, 
overruling Gabbert v. Gabbert, 117 
So. 214, 217 Ala. 699, and overruling 
in effect Morgan v. Morgan, 99 So. 
185, 211 Ala. 7—Sullivan v. Sulli¬ 
van, 111 So. 911, 215 Ala. 627. 

Colo.—^Elmer v. Elmer, 285 P.2d 601, 
132 Colo. 57—Fifer v. E'ifer, 202 P. 
2d 945, 119 Colo. 230, motion denied 
206 P.2d 336, 120 Colo. 10—Zook v. 
Zook, 195 P.2d 387, 118 Colo. 299— 
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for such procedure exists, the 

Harris v. Harris, 154 P.2d 617, 113 
Colo, 41—Rodgers v. Rodgers, 76 
P.2d 1104, 102 Colo. 94—Walton v. 
Walton, 278 P. 780, 86 Colo. 1— 
Low V. Low, 246 P. 266, 79 Colo. 
408—Johnson v. Johnson, 240 P. 
944, 78 Colo. 187—Huff v. Huff, 234 
P. 167, 77 Colo. 15—Saben v. Saben, 
234 P. 166, 77 Colo. 18—Diegel v. 
Diegel, 215 P. 143, 73 Colo. 330— 
Jewel V, Jewel, 207 P. 991, 71 Colo. 
470. 

Hawaii.—Farm v. Cornn, 31 Hawaii 
574. 

Ky.—Littleton v. Littleton, 175 S.W. 
2d 602, 295 Ky. 720—Polivick v. 
Polivick, 83 S.W.2d 8 , 269 Ky. 663 
—Jasper v. Tartar, 7 S.W.2d 236, 
224 Ky. 834—La War re v. La 
Warro, 271 S.W. 660, 208 Ky. 566— 
Miles V. Miles, 262 S.W. 676, 203 
Ky. 431. 

Md.—^Donigan v. Donigan, 119 A.2d 
430, 208 Md. 511—^Lopez v. Lopez, 
112 A.2d 466, 206 Md. 509—Safe 
Deposit & Trust Co. of Baltimore v. 
Robertson, 65 A.2d 292, 192 Md. 653 
—Gunter v. Gunter, 49 A.2d 454, 187 
Md. 228—Winkel v. Winkel, 15 A.2d 
914, 178 Md. 489 —Knahe v. Knabe, 

6 A.2d 366, 176 Md. 606, 124 A.L.R. 
1317—Marshall v. Marshall, 163 A. 
874, 164 Md. 107—Marshall v. 

Marshall, 169 A. 260, 162 Md. 116, 
83 A.L.R. 1237—^Dickey v. Dickey, 
141 A. 387, 164 Md. 676, 68 A.L.R. 
034 —Braecklein v. Braeckloin, 109 
A. 646, 136 Md. 32. 

N.Y.—Lewis v. Lewis, 168 N.T.S.2d 
473, 6 A.D.2d 674, appeal dismissed 
150 N.E.2d 710, 4 N.Y.2d 872, 174 
N.Y.S.2d 241, stating law of Ala¬ 
bama. 

Pa.—Ycagle v. Yoagle, 88 Pa.Di.st. & 
Co. 510, 4 Lycoming 186—Strothers 
V. Strothers, 70 Pa.Dist. & Co. 528, 
66 Montg.Co. 310, 14 Som.Leg.J. 
381. 

19 C.J. p 270 note 10. 

Allowance payable in installments, 
no gross sum being allowed, may be 
modified at any time. 

Hawaii.—^Miller v. Cooke Trust Co.» 
33 Hawaii 690. 

Ky.—Glenn v. Glenn, 74 S.W.2d 472, 
255 Ky. 422—^Hawkins v. Hawkins, 
71 S.W.2d 624, 254 Ky. 285—Iteyn- 
olds V, Reynolds, 64 S.W.2d 676, 
251 Ky. 294—Renick v. Renick, 57 
S.W.2d 663, 247 Ky. 628—Jones v. 
Jones, 39 S.W.2d 262, 239 Ky. 153— 
Keach v. Keach, 290 S.W. 708, 217 
Ky. 723. 

19 C.J. p 270 note 10 [a]. 

In exercise of equitable powers, 

alimony decree may be modified. 

R.I.—Brown v. Brown, 138 A. 179, 48 
R.I. 420. 

In Ohio 

(1) According to some decisions, 
a decree for alimony is subject to 
modification. 


express or 
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courts may modify, allowances of permanent ali- | mony in a proper case or the courts may 


Ohio.—Goodman v. Gerstle, 109 N.E. 

2d 489, 158 Ohio St. 353—Olney v. 
Watts, 3 N.B. 354, 43 Ohio St. 499. 

Michael v. Michael, App., 136 N. 
E.2d 691—Martin v. Martin, App., 

76 N.B.2d 99, motion sustained on 
other grounds 77 N.E.2d 362—Rub- 
aszny v. Rubaszny, App., 70 N.B.2d 
905—Nash v. Nash, 65 N.B.2d 728, 

77 Ohio App. 155—^Van Almsick v. 
Van Almsick, 42 N.E.2d 228, 69 
Ohio App. 425. 

Sager v. Sager, 26 Ohio Cir.Ct., 
N.S., 522. 

Conant v. Conant, 16 Ohio N.P., 
N.S., 72. 

(2) So, it has been held that orders 
for future alimony and support mon¬ 
ey payments in installments are in 
the same category, and, unless other¬ 
wise provided in the judgment en¬ 
tries, are both subject to modifica¬ 
tion. 

Ohio.—^Van Almsick v. Van Almsick, 
supra. 

(3) However, there is contrary au¬ 
thority. 

Ohio.—Petersine v. Thomas, 28 Ohio 
St. 596. 

(4) The existence of this conflict 
has been recognized. 

Ohio.—Law v. Law, 60 N.E. 560, 64 
Ohio St. 369. 

(6) It has been held that whether 
courts juri.sdlction in a divorce suit 
is continuing, depends wholly on the 
character of the court's order with 
respect to alimony and support. 
Ohio.—Martin v. Martin, App., 76 N. 
E.2d 90, motion sustained on other 
grounds 77 N.E.2d 362. 

(6) A decree releasing the husband 
from further payments has been held 
to be final and not subject to modifi¬ 
cation. 

Ohio.—Carver v. Garver, 133 N.E. 651, 
102 Ohio Bt. 443. 

(7) An allowance in gross, either 
In money or in property, is generally 

final. . 

Ohio. —Hubaszny v. Rubaszny, App., 
70 N.K.2d 906 —Hcckert v. Heckert, 
14 N.K.2d 428, 67 Ohio App. 421— 
Clough v. Long, 8 Ohio App. 420 

<8) When a divorce is granted to 
the husl)and on the wife’s aggression, 
an allowance to her of a share J*”® 
husband's property is not subject to 
modification. 

Ohio.—Rubaszny v. Rubaszny, supra. 

(9) It has been held, however, that 
an allowance In gross is subject to 
modification, - a 

Ohio.— Sager v. Sager, 6 Ohio App. 

489. 

33. U.S.—Helvering v. Leonard, N. 

y., 60 S.Ct. 780, 310 U.S. 80, 84 L. 
Kd, 1087 —Helvering v. Pitch, Iowa, 
60 S.Ct, 427, 309 U.S. 149, 84 L.Bd. 
666, mandate conformed to, C.C.A., 


Fitch V. Commissioner of Internal 
Revenue, 111 F.2d 896. 

Commissioner of Internal Reve¬ 
nue V. Tuttle, C.C.A., 89 P.2d 112. 

Ariz.—Gillespie v. Gillespie, 242 P.2d 
837, 74 Ariz. 1—^Blaine v. Blaine, 
159 P.2d 786, 63 Ariz. 100—MeVey 
V. MeVey, 137 P.2d 971, 60 Ariz. 380 
—Schwartz v. Schwartz, 79 P.2d 
601, 62 Ariz. 105, 116 A.L.R. 633— 
Johnson v. Johnson, 52 P.2d 1162, 
46 Ariz. 535. 

Ark.—^Perry v. Perry, 313 S.W.2d 851 
—Birnstill v. Birnstill, 234 S.W.2d 
757, 218 Ark. 130—Foster v. Poster, 
224 S.W.2d 47, 216 Ark. 76—War¬ 
ren V. Warren, 221 S.W.2d 407, 215 
Ark. 567—Schley v. Dodge, 178 S.W. 
2d 851, 206 Ark. 1151—Jones v. 
Jones, 163 S.W.2d 528, 204 Ark. 654 
—^Holmes v. Holmes, 53 S.W.2d 
226, 186 Ark. 261—^Boniface v. Bon¬ 
iface, 17 S.W.2d 897, 179 Ark. 738— 
Green v. Green, 272 S.W. 655, 168 
Ark. 937—O’Bryan v. O’Bryan, 252 
S.W. 677,158 Ark. 643. 


Cal.—Lewis v. Lewis, 317 P.2d 987, 49 
C.2d 389, applying Illinois law— 
Bradley v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 310 P.2d 634, 48 C.2d 509— 
Wilson V. Superior Court in and 
for City and County of San Fran¬ 
cisco, 189 P.2d 266, 31 C.2d 458— 
Hough V. Hough, 160 P.2d 15, 26 
C.2d 605—Puckett v. Puckett, 136 
P.2d 1, 21 C.2d 833—Leupe v. Leupe, 
130 P.2d 697, 21 C.2d 146—^Miller v. 
Superior Court in and for Los An¬ 
geles County, 72 P.2d 868, 9 C.2d 
733—^McClure v. McClure, 49 P.2d 
684, 4 C.2d 356, 100 A.L.R. 1257— 
Dupont V. Dupont, 48 P.2d 677, 4 C. 
2d 227—Grifflth v. Superior Court 
in and for Mendocino County, 35 
P.2d 317, 1 C.2d 381—Keck v. Keck, 
26 P.2d 300, 219 C. 316—Wilder v. 
Wilder, 7 P.2d 1032, 214 C. 783— 
Parker v. Parker, 266 P. 283, 203 
C. 787—Marshall v. Marshall, 239 
P. 36, 196 C. 761. 


Moore V, Moore, 283 P.2d 338,133 C, 
A.2d 56—^Anderson v. Anderson, 276 
P.2d 862, 129 C.A.2d 403—Werner 
V. Werner, 260 P.2d 961, 120 C.A.2d 
248 —Jones v. Jones, 254 P.2d 67, 
116 C.A.2d 604—Dunning v. Dun¬ 
ning, 249 P.2d 609, 114 aA.2d 110 

_Johnston v. Johnston, App., 243 

P.2d 795, hearing dismissed—^Pear- 
man V. Pearman, 231 P.2d 101, 104 
C.A.2d 250—Gilbert v. Gilbert, 220 
P.2d 573, 98 C.A.2d 444—Robinson 
V. Robinson, 211 P.2d 687, 94 C.A. 
2d 802—Fields v. Fields, 209 P.2d 
977, 94 C.A.2d 56—Kroupa v. Krou- 
pa, 205 P.2d 683, 91 C.A.2d 647— 
Fairchild v. Fairchild, 196 P.2d 60, 
87 C.A.2d 172 —Fillmore v. Fill¬ 
more, 168 P.2d 726, 74 C.A.2d 418 

_Streeter v. Streeter, 163 P.2d 441, 

67 C.A.2d 138—Kohl v. Kohl, 152 
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P. 2d 494, 66 C.A. 2d 535—Henzgen v. 
Henzgen, 144 P.2d 428, 62 C.A.2d 
214—Grant v. Grant, 126 P.2d 130, 

52 C.A.2d 359—^Zaragoza v. Zarago¬ 
za, 119 P.2d 162, 48 C.A.2d 27— 
Greer v. Greer, 87 P.2d 388, 31 C.A. 
2d 39—Baxter v. Baxter, 40 P.2d 
536, 3 C.A.2d 676—^Bechtel v. Bech¬ 
tel, 12 P.2d 970, 124 C.A. 617—Wii- 
len V. Willen, 6 P.2d 554, 119 C.A. 
483—^De Haven v. Superior Court in 
and for Los Angeles County, 300 P. 
95, 114 C.A. 253—^Booth v. Booth, 
279 P. 468, 100 C.A. 28—Smith v. 
Smith, 270 P. 463, 94 C.A. 35—Smith 
V. Superior Court in and for Yuba 
County, 264 P. 673, 89 C.A. 177— 
Dixon V. Dixon, 239 P. 383, 74 C.A. 
101—Lynch v. Lynch, 230 P. 462, 
69 C.A. 66—Gates v. Gates, 202 P. 
161, 64 C.A. 407—^Mathews v. Math¬ 
ews, 193 P. 586, 49 C.A. 497— 
Tremper v. Tremper, 177 P. 868, 39 
C.A. 62. 

Colo.—^Weydeveld v. Weydeveld, 67 
P.2d 72, 100 Colo. 301. 

Conn.—Christiano v. Christiano, 41 A. 
2d 779, 131 Conn. 689—^Lasprogato 
V. Lasprogato, 18 A.2d 353, 127 
Conn. 510—Lilley v. Lilley, 5 A.2d 
849, 125 Conn. 339—Cary v. Cary, 

152 A. 302, 112 Conn. 256. 

D.C.—^Fiorvanti v. Fiorvanti, 231 F. 
2d 776, 98 U.S.App.D.C. 23—Dausuel 
V. Dausuel, 195 F.2d 774, 90 U.S. 
App-D.C. 275—^Davis v. Davis, 67 F. 
2d 414, 61 App.D.C. 48—Caffrey v. 
Caffrey, 4 F.2d 952, 55 App.D.C. 285. 
Fla.—Chastain v, Chastain, 73 So.2d 
66 —^Lyon v. Lyon, 64 So.2d 679— 
Chiapetta v. Jordan, 16 So.2d 641, 

153 Fla. 788—^Lechner v. Lechner, 
16 So.2d 816, 154 Fla, 114, stating 
law of New York—State ex rel. 
Willard v. Harrison, 183 So. 464, 
183 Fla. 169—Gaflny v. Gaffiny, 176 
So. 68, 129 Fla. 172. 

Ga.—Perry v. Perry, 102 S.E.2d 534, 
213 Ga. 847. 

Idaho.—^Rosgen v. Rosgen, 200 P.2d 
1005, 68 Idaho 521—McHan v. Mc- 
Han, 84 P.2d 984, 59 Idaho 496— 
Ashton V. Ashton, 83 P.2d 991, 59 
Idaho 408—^McDonald v. McDonald, 
39 P.2d 293, 56 Idaho 102—Simpson 
V. Simpson, 4 P.2d 345, 51 Idaho 99 
—Humbird v. Humbird, 243 P. 827, 
42 Idaho 29. 


Ill.—^De La Cour v. De La Cour, 2 N. 
E.2d 896, 363 Ill. 545—Maginnis v. 
Maginnis. 153 N.B. 654, 323 Ill. US 
—Herrick v. Herrick, 149 N.E. 820, 
319 Ill. 146—^Kelley v. Kelley, 147 
N.E. 659, 317 Ill. 104. 

Evar V. Evar, 70 N.B.2d 422, 330 
Ill.App. 247—^Banck v. Banck, 54 N. 
E.2d 577, 322 IlLApp. 369—^McVeigh 
V. McConnell, 38 N.E.2d 962, 313 Ill* 
75—igney v. Igney, 25 N.E.2d 
608, 303 IlLApp. 563—Wiseman v. 
Wiseman, 8 N.E.2d 960, 290 IlLApp. 
535 —^Wain v. Barnay, 219 IlLApp. 
I 401 —^Karr v. Rust, 217 IlLApp. 655 
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—Thompson v. Mentzer, 216 Ill. 
App. 470—Kupfer v. Kupfer, 215 
I11.APP. 170—Rang v. Rang, 211 Ill. 
App. 385. 

Iowa.—Brin v. Brin, 87 N.W.2d 764 
—Pearson v. Pearson, 74 N.W.2d 
224, 247 Iowa 437—Cappel v. Cap- 
pel, 55 ]Sr.W.2d 481, 243 Iowa 1363 
—Siders v. Siders, 288 N.W. 909, 
227 Iowa 764—^Handsaker v. Hand- 
saker, 272 N.W. 609, 223 Iowa 462— 
Paul V. Paul, 252 N.W. 114, 217 
Iowa 977—Morrison v. Morrison, 
227 N.W. 330, 208 Iowa 1384— 
Franklin v, Bonner, 207 N.W. 778, 
201 Iowa 516—Davenport v. Dav¬ 
enport, 200 N.W. 612. 

Ky.—Heltsley v. Heltsley, 242 S.W. 
2d 973—RatlifC v. Ratliff, 227 S.W. 
2d 989, 312 Ky. 450—Gray v. Gray. 
174 S.W.2d 16, 295 Ky. 91—Baker 
V. Ward, 128 S.W.2d 663, 278 Ky. 
206—Corpus JTurls cited in Michael 
V. Michael, 127 S.W.2d 864, 865, 277 
Ky. 820. 

La.—Brown v. Harris, 72 So.2d 746, 
225 La. 320—Comstock v. Bourge, 
26 So. 2d 220, 210 La. 20—Russo v. 
Russo, 22 So.2a 671, 208 La. 17— 
Slagle V. Slagle, 17 So.2d 923. 205 
La. 691—Wright v. Wright, 179 So. 
866, 189 La. 539. 

Hausser v. Hausser, App., 181 So. 
657. 

Me.—Remick v. Rollins. 49 A.2d 172, 
142 Me. 206—Bubar v. Plant, 44 A. 
2d 732. 141 Me. 407. 

Md.—Danziger v. Danziger, 118 A. 2d 
653, 208 Md. 469—Foote v, Foote, 
57 A.2d 804, 190 Md, 171—Bart v. 
Bart, 35 A.2d 125, 182 Md. 477. 
Mass.—Watts v. Watts. 49 N.B,2d 
609, 314 Mass. 129—Wilson v. Cas¬ 
well, 172 N.E. 251, 272 Mass. 297— 
Oakes v. Oakes, 165 N.E. 17, 266 
Mass. 150. 

Mich.—Brown v. Brown, 56 N.W.2d 
367, 335 Mich. 511—Casciola v. Cas- 
ciola, 27 N.W.2d 65, 317 Mich. 485— 
Burr V. Burr, 21 N.W,2d 150, 313 
Mich. 330—Chipman v. Chipman, 14 
N.W.2d 502, 308 Mich. 578—Rat- 
cliffe v. Ratcliffe, 14 N.W.2d 127, 
308 Mich. 488—Mulvihill v. "West- 
gate, 10 N.W.2d 827, 306 Mich. 202 
—^Wellman v. Wellman, 9 N.W.2d 
579, 305 Mich. 365—McFarlane v. 
McFarlane, 299 N.W. 728, 298 Mich. 
695—Johnson v. Johnson, 289 N.W. 
144, 291 Mich. 237—Stoutenburg v. 
Stoutenburg, 281 N.W. 305, 285 
Mich. 605—Loomis v. Loomis, 262 
N.W. 331, 273 Mich. 7—Winter v. 
Winter, 260 N.W. 97, 270 Mich. 
707—^Brassert v. Brassert, 257 N.W. 
879, 269 Mich. 545—Hill v. Hill, 
264 N.W. 145, 2G6 Mich. 402—Eddy 
v. Eddy, 249 N.W. 868, 264 Mich. 
32g—Tester v. Tester, 231 N.W. 
140, 251 Mich. 53—Nemecheck v, 
Nemecheck, 231 N.W. 82, 250 Mich. 
641 —^Belting v. Marschner, 222 N. 
W. 137, 245 Mich. Ill—Schweim v. 
Schweim, 206 N.W. 353, 233 Mich. 
67—Sherman v. Kent, 193 N.W. 795, 
223 Mich. 200. 


Minn.—^Heilman v. Heilman, 84 N.W. 

2d 367, 250 Minn. 422—Wilcox v. 
Wilcox, 24 N.W.2d 237, 222 Minn. 
279—Londen v. Londen, 22 N.W.2d 
164, 221 Minn. 338—Clarizio v. 

Castigliano, 277 N.W. 262, 201 

Minn. 590—Wilhelm v. Wilhelm, 
276 N.W. 804, 201 Minn. 462—Siv- 
ertsen v. Sivertsen, 269 N.W. 413, 
198 Minn. 207—Holida v. Holida, 
237 N.W, 2, 183 Minn. 618—Randall 
V. Randall, 231 N.W. 413, 181 
Minn. 18—Hesebeck v. Hesebeck, 
203 N.W. 966, 163 Minn. 331—Gun¬ 
derson V. Gunderson, 203 N.W. 786, 
163 Minn. 236—^Hartigan v. Harti- 
gan, 171 N.W. 925, 142 Minn. 274. 
Miss.—Lee v. Lee, 181 So. 912, 182 
Miss. 684—Schneider v. Schneider, 
125 So. 91, 155 Miss. 621—Clark 
V. Clark, 98 So. 157, 133 Miss. 744 j 
—^Williams v. Williams, 90 So. 330, 
127 Miss. 627. 

Mo.—Carr v. Carr, 253 S.W.2d 191— 
Beckmann v. Beckmann, 218 S.\V. 
2d 566, 355 Mo. 1029, 9 A.L.R.2d 
478—Smith v. Smith, 164 S.W.2d 
921, 350 Mo. 104—Schulte v. Schul¬ 
te, 140 S.W.2d 51—Mayes v. Mayes, 
116 S.W.2d 1, 342 Mo. 401—North 

V. North, 100 S.W.2d 582, 339 Mo. 
1226, 109 A.L.R. 1061—State ex rel. 
Shoemaker v, Plall, 257 S.W’*. 1047— 
Nelson v. Nelson, 221 S.W. 1066, 282 
Mo. 412. 

Jenkins v. Jenkins, App., 257 S. 

W. 2d 250—Maxoy v. Maxey, App., 
212 S.W. 2d 810—^Burtrum v. Bur- 
trum, App., 210 S.W.2d 364—Bow- 
zer V. Bowzer, 155 S.W.2d 630, 236 
Mo.App. 614—Schulte v. Schulte, 
App,, 127 S.W.2d 748, afllrmed 140 
S.W. 2d 51—Couplin v. CoupUn, 
App,, 121 S.W.2d 186, certiorari 
quashed State ex rel. Couplin v. 
Plostetter, 129 S.W.2d 1, 344 Mo. 
770—Hayes v, Hayes, App., 75 S. 
W.2d 614—Landau v. Landau, App., 
71 S.W.2d 49—^Meyers v. Meyer.s, 
App., 22 S.W.2d 853—Laweing v. 
Laweing, App., 21 S.W^2d 2 —Brown 
v. Brown, 239 S.W. 109S. 209 Mo. 
App. 416—Eaton v. Eaton. App., 237 
S.IV. 89G. 

Mont.—Morse v. Morse, 164 P.2d 982, 
116 Mont. 604—State ex rel. Tong 
v. District Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 96 P.2d 918, 109 Mont. 418— 
Lewis V. Lewis, 94 P.2d 211, 109 
Mont. 42—^Wallace v. W’’allace, 15 
P.2d 915, 92 Mont. 489. 

N'eb.—Bowman v. Bowman, 79 N.W. 
2d 654, 163 Nob. 336—Gibson v. 
Gibson, 26 N.W.2d 6 , 147 Neb. 991— 
Dunlap V. Dunlap, 18 N.W.2d 51, 
146 Neb. 735—^Young v. Young, 
292 N.W. 923, 138 Neb. 294—Ziegen- 
boin V, Damme, 292 N.W. 921, 138 
Neb. 320—Goldenstein v. Golden- 
stein, 196 N.W. 110, 110 Neb. 788. 
N.H.—Bradley v. Bradley, 24 A.2d 
606, 92 N.H. 70—Salta v. Salta, 116 
A. 438, 80 N.H. 218—Le Beau v, 
Le Beau, 114 A. 28, 80 N.H. 139. 


—Martindell v. Martindell, 122 A, 

2d 352, 21 N.J. 341—Robison v. 
Robison, 88 A. 2d 202, 9 N.J. 288. 
stating law of Florida, certiorari 
denied 73 S.Ct. 33, 344 U.S. 829, 

97 L.Ed. 645. 

Price V. Price, 111 A,2d 96, 33 N. 

J.Super. 545—DeJonge v. DeJonge, 

83 A.2d 370, 15 N.J.Super. 333— 
Sassman v. Sassinan, 64 A.2d 357, 1 
N.J.Super. 30G. 

Luni V. Lum, 53 A.2d 309, 140 
N.J.Bq. 137—^Ramhorst v. Ram- 
horst. 48 A.2d 834, 138 N.J.Eq. 623 
—O’Hara v. O’Hara, 44 A.2d 169, 
137 N.J.Eq. 3G9, 1G6 A.L.R. 365— 
Madden v. Madden, 40 A.2d 611, 136 
N.J.Eq. 132—Diotrick v. Dietrick, 
134 A. 338, 99 N.J.Bq. 711. 

Duffy v. Duffy, Ch., 19 A. 2d 236, 
19 N.J.Mlsc. 332—^Herman v. Her¬ 
man, 6 A.2d 768, 17 N.J.Misc. 127— 
Parmly v. Parmly, 1 A.2d 646, 16 
N.J.Misc. 447, affirmed 5 A.2d 789, 
125 N.J.Eq. 545 —Williams v. AVil- 
liama, 174 A. 423, 12 N.J.Mlsc. 641— 
Glassman v. Essex County Juvenile 
Court, 154 A. 722, 9 N.J.Misc. 519. 
jsT.Y.—Hoops v. Hoops, 65 N.E.2d 488, 
292 N.Y. 428—^Waddey v. Waddey, 
49 N.E.2d 8 , 290 N.Y. 251—Kyff v. 
Kyff, 35 N.B.2d G56, 286 N.Y. 71— 
Goldman v. Goldman, 26 N.E. 2d 2G5, 
282 N.Y. 296—Karlin v. Karlin, 19 
N.E.2d 6C9, 280 N.Y. 32—Fox v. 
Pox, 188 N.E. 160, 263 N.Y. 68 — 
Harris v. Harris, 182 N.E. 7, 259 
N.Y. 334. 

Renkoff v. Renkoff 137 N.Y.S.2d 
428, 285 App.Div. 876—Raynor v. 
Raynor, 108 N.Y.S.2d 20, 279 App. 
X)]v. C71—Porter v. Porter, 62 N.Y. 
S.2d 457, 270 App.Div, 1022—Hoops 
V. Hoops, 58 N.Y.S.2d 151, 269 App. 
Div. 968, reargument denied 59 N.Y. 
S.2d 294, 269 App.Div. 980—Wimpf- 
heimer v. Wimpfhelmer, 29 N.Y.S. 
2d 102, 262 App.Div. 304—Mand(‘l 
V. Mandel, 257 N.Y.S. 1, 235 App. 
Div. 821—Matzke v. Matzkc, 173 N. 
Y.S. 244, 185 App.Div. 533. 

Mas.simlno v. Massimino, 162 N.Y. 
S.2d 646, 5 Misc.2d 1041—Duck¬ 
worth V. Duckworth, 105 N.Y.S.2d 
617, 200 Misc. 10—Lund v. Lund, 91 
N.Y.S.2d 698, 196 Misc. 136— 

Schneldman v. Schneidman, 65 N.Y. 
S.2d 876, 188 Misc. 766—Gillespie v. 
Gillespie, 62 N.Y.S.2d 271, 18G Misc. 
846, stating law of Massachusetts— 
Scheffer v. Scheffer, 48 N.Y.S.2d 
839, 183 Misc. 344—Moyers v. Mey¬ 
ers, 8 N.Y.S.2d 262, 169 Misc. 8G0— 
Bayles v. Baylos, 280 N.Y.S. 462, 
156 Misc. 787—Bamboschek v. Bam- 
boschek, 270 N.Y.S. 741, 150 Misc. 
885, affirmed in part and reversed 
in part on other grounds 271 N.Y. 
S. 1097, 241 App.Div. 630. 

I^anarella v. Panarella, 134 N.Y. 
S.2d 440—Wade v. Wade, 119 N.Y. 
S.2d 699—Weiss v. Weiss, 68 N.Y.S. 
2d 396—^Landis v. Landis, 65 N.Y. 
S.2d 228—Barker v. Barker, 46 N. 
Y.S.2d 809—Bogert v. Watts, 32 N. 
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vacate^^ or suspend,such allowances of perma¬ 
nent alimony, or reinstate allowances previously va- 


cated.^^*^® 


Y.S.2d 750, opinion supplemented' 

33 N.Y.S.Sd 058, reversed on other 
grounds 38 N.Y.S.2d 426, 265 App. 
Div. 931, appeal denied 39 N.Y.S. 

2d 988, 205 App.Div. 992. 

N.d.—W eldy v. Weldy, 20 N.W.2d 
683, 74 N.D. 166, stating law of 
California—^McLean v. McLean, 290 
K-W. 913, 09 N.D. 665. 

Or.—Briggs v. Briggs, 166 P.2d 772, 
178 Or. 193, 16G A.L,R. 666—Prime 
V. Prime, 139 P.2d 550, 172 Or. 34— 
Warrington v. Warrington, 83 P.2d 
479, 100 Or. 77—Mason v. Mason, 

34 P.2d 328, 148 Or. 34—^Warner v. 
Warner, 28 r.2d 625, 145 Or. 541— 
Andrews v. Andrews, 24 P.2d 332, 
144 Or, 200—Saurman v. Saurman, 
282 r. Ill, 131 Or. 117—Phy v. 
Phy, 240 P. 237, 116 Or, 31—Jolliffe 

V. jolliffe. 213 P. 416, 107 Or. 33. 

S.P.—Dougherty v, Dougherty, 77 

K.W.2d 845—Van Diepen v. Van 
Dieptm. 43 N.W.2d 499, 73 S.D. 366 
— ^Wonzid V. Wenzel, 296 N.W. 493, 

67 S.D. 537—Shoop v. Shoop, 237 N. 

W. 904. 58 S.D. 593—Glad v. Glad, 
215 N.W. 931, 51 S.D. 674. 

Teiin.—Brown v. Brown, 281 S.W.2d 
492, 198 Tenn. 600—Kizar v. Bellar, 
211 S.W.2<1 561, 192 Tenn, 640— 
P(UTy V. Perry, 192 S.W.2d 830, 183 
Tenn. 362. 

Doty V. Doty, 260 S.W.2d 411, 
37 Tenn.App. 120. 

Tex.—Bumpf v. Rumpf, 242 S.W.2d 
416. 150 Tex. 475, stating law of 
Minne.sola. 

Utah.—llamill<m v. Hamilton, 68 P. 
2d 11, 89 Dtnh 554—Carson v. Car- 
son. 47 P,2d 894, 87 Utah 1—Chaf¬ 
fee V. Chaffe(s 225 P. 76, 63 Utah 
261—Myers v. Myers, 218 P. 123, 
62 Utah 90, 30 A.L.K. 74. 

V,i.—Tarr v. Tarr, 35 S,K.2d 401, 184 
V, Pussell, 30 S.E,2d 
555, 182 Va. 720—Baton v. Davis, 
10 S.I(1.2d 893, 176 Va. 330—Casilear 
V. Canilear, 100 S.D. 314, 168 Va. 
40. 

WiiMh.—Berry v. Berry, 310 P,2d 223, 
60 Wa.sh.2d 158 —Heuehan v. 

Heuehan, 228 P.2d 470, 38 Waah.2d 
207, 22 A,L.U.2d 1410 —Duncan v. 
Duncan, 172 F.2d 210, 26 Wash.2d 
843. 

'VV'.Va.—nolc’omb V. Holcomb, 8 S.B. 
2d 889, 122 W.Va. 293—Higgs v. 
Biggs. 185 S.I6. 857. 117 W.Va. 471. 
Win.—Courtney v. Courtney, 29 N.W. 
2d 759, 251 Wis. 443—Gray v. Gray, 
3 N.W.2d 376, 240 Wis. 285— 

Haritoa v. Haritos, 202 N.W. 181, 
185 Wis. 459. 

\\'yo.—I.»onabauKh v. Lonabaugh, 22 
P.2d 199, 46 Wyo, 23. 

19 C.J. P 270 note 16. 

Statutory provlsioas enter mto 
every decree providing for payment 
by husband of allowance to wife, as 


fully as though such provisions were 
incorporated into the decree. 

S.D.—^Dougherty v. Dougherty, 77 N. 
W.2d 845. 

Xt is presumed that court retains 
jurisdiction of question of alimony ] 
where statutory authority for modi¬ 
fication exists unless by clear, un¬ 
equivocal language, it indicates in 
the decree that the award is final. 
Mont.—State ex rel. Tong v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, 96 P. 
2d 918, 109 Mont. 418. 

Decree contaiuiug provision for en¬ 
forcement against husband’s es¬ 
tate 

Allowance provision to wife in di¬ 
vorce decree could be modified un¬ 
der authority of statute although it 
contained a provision for possible en¬ 
forcement against divorced husband’s 
estate in event of his death. 

Iowa.—Brin v. Brin, 37 N.W.2d 261, 
240 Iowa 659. 

In absence of contract between 
the parties to the contrary an al¬ 
lowance of alimony may be modi¬ 
fied. 

Cal.—Wylie v. Wylie, 79 P.2d 152, 26 
C.A.2d 167. 


Payments in lieu of interest in prop¬ 
erty 

(1) Divorce decree providing that 
husband pay wife as alimony and for 
support and maintenance of wife and 
in lieu of interest in community 
property of parties, a certain weekly 
amount, was interpreted as an award 
of alimony pursuant to statute and 
hence subject to modification. 

Cal.—Fields v. Fields, 209 P.2d 977, 

94 C.A.2d 56. 

(2) So, a judgment was held to be 
for alimony and hence subject to 
modification, notwithstanding a stip¬ 
ulation of the parties that sums 
awarded may be accepted as a final 
division of property. 

W^is,—Lally v. Lally, 138 N.W. 661, 

152 Wis. 36. 

Jurisdictiou of subject matter and 
parties held reserved. 

Iowa.— Franklin v. Bonner, 207 N.W. 

778, 201 Iowa 516. 

19 C.J. P 271 notes 18, 19, 

Employment of word “alimony” or 
phrase “permanent alimony” in a di¬ 
vorce decree is an indication of in¬ 
tention to make a modifiable and 
terminable award. 

Oal._Gouthro v. Winstanley, 302 P.2d 

450, 146 C.A.2d 367, applying law 
of Illinois. 

Statutes held inapplicable 
(1) Generally. 

Va.—^Brinn v. Brinn, 137 S.B. 503, 
147 Va. 277. 


(2) A statute giving courts au¬ 
thority to modify or vacate a judg¬ 
ment for separate maintenance at 
any time on the hearing of the par¬ 
ties has no application to an alimony 
award. 

N.D.—Weldy v. Weldy, 20 N.W.2d 
583, 74 N.D. 165. 

In Rhode Island 

(1) The court may modify an al¬ 
lowance of alimony under a statute 
providing that any decree for ali¬ 
mony may for sufllcient cause be al¬ 
tered, amended, and annulled. 

H.I.—Durfee v. Durfee, 199 A. 747, 61 

R.I. 51—^Ex parte Asadoorian, 135 
A. 322, 48 R.I. 60—Ward v. Ward, 
135 A. 241, 48 R.I. 60—Giblin v. 
Giblin, 124 A. 258, 45 R.I. 500. 

(2) But an allowance of alimony 
cannot be modified under a statute 
which merely authorizes the court 
to award alimony at any time. 

R.I.—Fuller v. Fuller, 139 A. 662, 49 

R.I. 45. 

34. Cal.—^Marshall v. Marshall, 239 
P. 36, 196 C. 761. 

Conn.—Christiano v. Christiano, 41 
A.2d 779, 131 Conn. 689—Cary v. 
Cary, 152 A. 302, 112 Conn. 256. 

D.C.—^Fiorvanti v. Fiorvanti, 231 F.2d 
776, 98 U.S.App.D.a 23. 

Ill.—San Fillippo v. San Fillippo, 92 
N.B.2d 201, 340 Ill.App. 353. 

La.—Brown v. Harris, 72 So.2d 746, 
225 La. 320—Comstock v. Bourge, 
26 So.2d 220, 210 La. 20—Slagle v. 
Slagle, 17 So.2d 923, 205 La. 691. 
N.J.—Robison V. Robison, 88 A.2d 
202, 9 N.J. 288, stating law of Flor¬ 
ida, certiorari denied 73 S.Ct. 33, 
344 U.S. 829, 97 L.Bd. 645. 

N.Y.—Hoops V. Hoops, 55 N.E.2d 488, 
292 N.Y. 428. 

RenkofC v. Renkoff, 137 N.Y.S.2d 
428, 285 App.Div. 876. 

Massimino v. Massimino, 162 N. 
Y.S.2d 646, 5 Misc.2d 1041— 

Schneidman v. Schneidman, 66 N.Y, 
S.2d 876, 188 Misc. 766—Scheffer 
V. Scheffer, 48 N.Y.S.2d 839, 183 
Misc. 344. 

Panarella v. Panarella, 134 N.Y.S. 
2d 440—Wade v. Wade, 119 N.Y.S. 
2d 599—^Weiss v. Weiss, 58 N.Y.S. 
2d 396—Landis v. Landis, 56 N.Y. 
S.2d 228. 

Or.—Warner v. Warner, 28 P.2d 625, 
145 Or. 641—Andrews v. Andrews, 
24 P.2d 332, 144 Or. 200. 

34.5 Or.—^Levell v. Levell, 190 P.2d 
527, 183 Or. 39. 

34.10 Conn.—Christiano v. Christi¬ 
ano, 41 A.2d 779, 131 Conn. 589. 
La.—^La Lumia v. La Lumia, 99 So. 
2d 15, 234 La. 39. 

Subsequent applicatiou uot original 
application 

(1) A supplemental judgment, mod¬ 
ifying judgment granting wife di- 


t tr\r\ 
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The scope of such statutory authority depends on 
the terms of the statute, reasonably construed in 
accordance with general rules of construction.^ 
While such statutory authority may be broad and 
comprehensive,®and may permit the court, with 
certain exceptions, to make any order with respect 
to alimony which it might have made in the original 
action,®^*®5 it must be construed with reference to 
the prior law,®5 and cannot be extended by the 
court.®^ It has been held that under its power 
to modify the court cannot substitute an entirely 
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different order or decree,®*^ or one which it could not 
have made in the first instance.®® 

Whether a divorce decree is subject to modifica¬ 
tion with respect to alimony, generally speaking, de¬ 
pends on the terms of the decree entered.®®-^ Stat¬ 
utes have been held not to apply to an allowance for 
maintenance made from a consideration of the resti¬ 
tution of property brought to the husband by the 
wife,®® or to a decree releasing the husband per¬ 
manently from liability for alimony,^® or to a de¬ 
cree awarding an allowance in gross,^^ or making a 


vorce and alimony by striking ali¬ 
mony order after court stated in 
memorandum that husband’s motion 
to modify such order was granted 
and order revoked, did not eliminate 
alimony provision from original judg¬ 
ment as of time it was rendered, so 
that wife’s subsequent motion to re¬ 
instate alimony did not amount to 
original application for alimony, but 
court had power to grant such mo¬ 
tion and order resumption of ali¬ 
mony payments. 

Conn.—Christiano v. Christiano, 41 
A.2d 779, 131 Conn. 689. 

(2) Modification of decree making 
no provision for alimony see supra 
§ 231. 

34.15 Ill.—San Fillippo v. San Fil- 
lippo, 92 N.E.2d 201, 340 Ill.App. 
353. 

Iowa.—^Pedersen v. Pedersen, 17 N.W. 

2d 520, 235 Iowa 708. 

N.H.—Bradley v, Bradley, 24 A.2d 
605, 92 N.H. 70. 

34.20 Minn.—Baskerville v. Basker- 
ville, 75 N.W.2d 762, 246 Minn. 
496—^Baker v. Baker, 28 N.W.2d 
164, 224 Minn. 117—Wilcox v. Wil¬ 
cox, 24 N.W.2d 237, 222 Minn. 279— 
Louden v. Louden, 22 N,W.2d 164, 
221 Minn. 338—^Daw v. Daw, 4 N.W. 
2d 313, 212 Minn. 607. 

34.25 Minn.—^Heilman v. Heilman, 
84 N.W.2d 367, 250 Minn. 422. 

35. Mo.—^Nelson v. Nelson, 221 S. 
W. 1066, 282 Mo. 412. 

Statute uot enlarging equity powers 
Statute authorizing court to make 
"alterations” in allowance of alimony 
"as shall appear reasonable and 
proper” does not enlarge general 
equity powers of court but reserves 
limited power to review alimony de¬ 
crees. 

Ill.—Recklein v. Recklein, 64 N.B.2d 
787, 327 Ill-App. 641. 

36. Ill.—San Fillippo v. San Fillippo, 
92 N.E.2d 201, 340 Ill.App. 353— 
Recklein v. Recklein, 64 N.E.2d 787, 
327 IlLApp. 641. 

La.—Wainwright v. Wainwright, 60 
So.2d 410, 221 La. 787. 

Mich.—Hill V. Hill, 264 N.W. 146, 
266 Mich. 402. 

Neb.—^Harrington v. Grieser, 48 N.W. 
2d 753, 154 Neb. 685. 


Power cannot be enlarged by decree 
Since power of court to modify di¬ 
vorce decree with respect to unac¬ 
crued installments of alimony is de¬ 
rived from statute and not from 
the decree, such power cannot be en¬ 
larged by any provision in decree. 
N.Y.—^Perentinos v. Ferentinos, 90 N. 
T.S.2d 147, 195 Misc. 641, stating 
law of Virginia. 

Types of decrees subject to modifi¬ 
cation 

(1) A provision in lieu of dower 
and for support and maintenance 
can be modified. 

Mich.—^Winter v. Winter, 260 N.W. 
97, 270 Mich. 707—Mulcahy v. Mul- 
cahy, 259 N.W. 145. 270 Mich. 620. 

(2) A provision that after hus¬ 
band’s death wife should be paid a 
certain sum periodically until her 
death or remarriage was distinct 
and separable from provisions for 
payment of alimony and hence pro¬ 
vision for alimony was subject to 
modification. 

Conn.—Lilley v. Lilley, 6 A.2d 849, 
125 Conn. 339. 

(3) But a divorce decree in the 
nature of an ordinary money decree 
for services rendered or money ex¬ 
pended for the benefit of defendant 
is not subject to modification. 

Mich.—Stoutenburg v. Stoutenburg, 

281 N.W. 305, 285 Mich. 606. 

No power to release realty from lieu 
Neb.—^Harrington v. Grieser, 48 N.W. 
2d 763, 154 Neb. 685. 

37. Miss.—Gresham v. Gresham, 25 
So.2d 760, 199 Miss. 778—Williams 

V. Williams, 90 So. 330, 127 Miss. 
627. 

Mo.—Phillippi V. Phillippl, 87 S.W. 
529, 113 Mo.App. 66. 

38. N.H.—Wallace v. Wallace, 72 
A. 1033, 76 N.H, 217, 13 Ann.Cas. 
293. 

38.5 Neb.—^Dunlap v. Dunlap, 18 N, 

W. 2d 61, 145 Neb, 735. 

Employmeut of word “alimcuy*” or 

phrase ^^permaaeut alimony” in a di¬ 
vorce decree is an indication of inten¬ 
tion to make a modifiable and termi¬ 
nable award. 

Cal.—Gouthro v. Winstanley, 302 P. 
iiin 


2d 460, 145 C.A.2d 367, stating law 
of Illinois. 

39. Or.—Simpson v. Simpson, 60 P. 
2d 936, 164 Or. 396—Phy v. Phy, 
236 P. 751, 116 Or. 31, 42 A.L.R. 
588, rehearing denied 240 P. 237, 
116 Or. 31. 

40. Cal.—Tolle v. Superior Court 
in and for Los Angeles County, 73 
P.2d 607, 10 C.2d 95—McClure v. 
McClure, 49 P.2d 584, 4 C.2d 366, 
100 A.L.R. 1267. 

Allowance held not permanent 
Cal.—Smith v. Superior Court in and 
for Yuba County, 264 P. 573, 89 
C.A. 177. 

41. Cal.—Gouthro v. Winstanley, 302 
P.2d 460, 146 C.A.2d 367, applying 
law of Illinois. 

Iowa.—Cappel v. Cappel, 55 N.W. 2d 
481, 243 Iowa 1363—Fitch v. Fitch, 
294 N.W. 677, 229 Iowa 349—Kraft 
V. Kraft, 187 N.W. 449, 193 Iowa 
602. 

Mich.—^Rotzell v. Rotzell, 216 N.W, 
400, 241 Mich. 122—Corpus Juris 
cited in Kutchai v. Kutchai, 207 
N.W. 818, 820, 233 Mich. 569. 

Mo.—^Arnold v. Arnold, 222 S.W. 996. 

Carl V. Carl, App., 284 S.W.2d 
41—Burtrum v. Bux'trum, App., 210 
S.W. 2d 364—^Landau v. I^ondau, 
App., 93 S.W.2d 79—Landau v. Lan¬ 
dau, App., 71 S.W.2d 49—Marshall 
V. Marshall, App., 236 S.W. 378. 
Neb.—Bowman v. Bowman, 79 N.W. 
2d 654, 1C3 Neb. 336—Gibson v. 
Gibson, 26 N.W.2d 6, 147 Neb, 991 
—Graham v. Graham, 284 N.W. 280, 
284, 136 Nob. 761. 

19 C.J. p 272 note 30. 

TTnqualified allowance 

(1) UnQualifted allowance of ali¬ 
mony in gros.s is not subject to mod¬ 
ification. 

Neb.—Schrader v. Schrader, 26 N.W. 
2d 617, 148 Neb. 162—Gibson v. 
Gibson, 26 N.W.2d 6, 147 Neb. 991— 
Dunlap V. Dunlap, 18 N.W.2d 51, 
145 Neb. 736—Zlegenbein v. Damme, 
292 N.W. 921, 138 Neb. 320. 

<2) This is true whether the al¬ 
lowance is payable immediately in 
full or periodically in Installments 
and whether intended solely as prop¬ 
erty settlement or as allowance for 
suppox*t, or both. 
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division of property as alimony ^ut it has also 
been held that the court has power under such stat¬ 
utes to revise or modify a judgment for cash ali¬ 


mony whether payable in gross or in installments.*^^ 
Where the right to modify is conferred by statute, 
it clearly exists regardless of whether the decree is 


Neb.—Schrader v. Schrader, supra— i 
DunLap v. Dunlap, supra—Ziegen- 
bein v. Damme, supra. 

(3) However, a judgment in di¬ 
vorce decree allowing wife one thou¬ 
sand four hundred dollars, without 
interest, to bo paid forty dollars per 
month “solely and exclusively” for 
her support, and prohibiting the hy¬ 
pothecation or assignment of any 
part of such sums, has been held 
not a “Jump sum” settlement, it not 
being certain that anyone could col¬ 
lect the installments in the event 
of the wife's death, so that court re¬ 
tained right to modify judgment 
because of changed conditions. 

Iowa.—rederseii v. Pedersen, 17 N.W. 

2d 520, 225 Iowa 708. 

(4) A divorce decree directing pay¬ 
ment, “by way of present alimony, 
the sum of $250, to be paid $50 on 
the lirst day of each month,” and ex¬ 
pressly reserving Question of future 
jilimony, was not a lump sum intend¬ 
ed to be permanent but intended as 
temporary so that court had juris¬ 
diction to award further alimony 
under changed conditions. 

Miss.— -Oasst'iiave v. Cassenave, 28 So. 
2 d 85G, 201 Miss. 211. 

Money or property 

Where gross or lump sum in money 
or in property is awarded as alimony 
to wife, court's power is at an end, 
and there is then no power to modify 
it later. 

Alich.—Winegrocki v. Winegrocki, 50 
N,\V.2d 182, 331 Mich. 034. 

Xn Conneotlout 

(1) It has been held or declared 
lhat alimony of specllic part of es- 
late or of a spccillc suiu of money 
\vhi‘U transferred to wife passes out 
of control of court making the award. 
<;oim.—I..aHproKato v. Lasprogato, 18 

A.2d 353, 127 Conn. 610—Cary v 
Cary, 152 A. 302, 112 Conn. 26G. 

(2) However, in a case in which the 
wife di'inanded a stated sum of mon¬ 
ey and the husband agreed to the 
amount demanded but roQuested poor- 
inent in Installments, and the decree 
provided for payment of a certain 
amount wet‘kly for a definite period 
of time, it was held that the decree 
was subject to modilication on the 
wife's remarriage. 

Conn,—Dusprogato v. Lasprogato, 
supra. 

Xn XUinols 

(1) Kule stated in the text has 

J»eon followed. 

-Uouthro V. Winstanley, 302 
r,2a 45U, 145 C.A.2d 367, stating 
law of Illinois. 

111.—Maglnnls v. Maginnis, 153 N.E. 
654, 323 111. 113. 


Walters v. Walters, 94 N.E.2d 
726, 341 I11.APP. 561—Barnett v. 
Barnett, 84 N.E.2d 648, 336 Ill. 
App. 601—^Recklein v. Recklein, 64 
N.B.2d 787, 327 IlLApp. 641. 

19 C.J. p 272 note 30. 

(2) In this connection it has been 
held that the phrase “alimony in 
gross” or “gross alimony” is always 
for a definite amount of money, the 
payment is always for a definite 
length of time, and it is always a 
charge on the estate of the husband. 
Ill.__Walters v. Walters, 94 N.E.2d 

726, 341 IlLApp. 561, affirmed 99 N. 
B.2d 342. 409 Ill. 298. 

(3) An award of an amount to be 
paid at regular intervals for an un¬ 
certain or indefinite period is not an 
allowance in gross. 

Ill.—Adler v. Adler, 26 N.B.2d 504, 

373 Ill, 361. 

(4) However, there is language in 
some appellate court opinions indi¬ 
cating that an allowance of alimony 
in gross may be subject to modifi¬ 
cation, at least, under some circum¬ 
stances. 

1 Ill.—Banck v, Banck, 64 N.B.2d 577, 
322 IlLApp. 869, followed in Hotz- 
flleld V. Hotzfleld, 83 N.E.Bd 605j 
336 IlLApp, 238. 

(5) It has been held that a decree 
directing payment of a fixed amount 
each month for a certain period is not 
a decree for alimony in a gross sum. 
Ill.—.Miller v. Miller, 46 N.E.2d 102 

317 IlLApp. 447 —Thompson v. 
Mentzer, 216 IlLApp. 470. 


(6) Supreme court in considering 
the apparent conflict has said that 
its denial of leave to appeal in the 
Banck case in no way adopts or! 
certifies to the language stated in 
the opinion but merely attests that 
the court thought the result was cor¬ 
rect and proper under the facts there 
presented and considered it unneces¬ 
sary to discuss the Hotzfleld case as 
that case merely follows and Quotes 
at length from the Banck case, and 
went on to point out that under a 
1949 statutory amendment, at least 
as to decrees entered before, and 
modified after, its adoption, the 
Banck situation which involved the 
termination of payments on the 
wife’s remarriage could not occur 
again. 

Ill. _^Walters v. Walters, 99 N.E.2d 

342, 409 Ill. 298. 

(7) In so far as cases presenting 
the Question of whether or not an 
award of alimony in gross payable 
in installments is subject to modifi¬ 
cation involve agreements of the par- 
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ties they are discussed infra subsec¬ 
tion d of this section. 

42. Iowa.—Cappel v. Cappel, 55 N.W. 
2d 481, 243 Iowa 1363—Pitch v. 
Pitch, 294 N.W. 577, 229 Iowa 349— 
Kraft V. Kraft, 187 N.W. 449, 193 
Iowa 602. 

Wis.—Gray v. Gray, 3 N.W.2d 376, 
240 Wis. 285. 

19 C.J. p 272 note 32. 

Modification of decree disposing of 
property see § 300 infra. 

Modification of alimony provision, not 
given effect 

Modification of divorce decree so as 
to reduce monthly alimony payments 
should not be given effect, where such 
modification was made with reference 
to further modification of decree 
whereby trial court, in excess of its 
jurisdiction, undertook to divide be¬ 
tween the parties, land title to which 
original decree had adjudged should 
remain in the parties as joint own¬ 
ers. 

S.D.—Van Biepen v. Van Diepen, 43 
N.W.2d 499, 73 S.D. 366. 

43 . Ill.—Tailby v. Tailby, 97 N.B.2d 
611, 342 IlLApp. 664, stating law of 
New York. 

Mass.—^Ziegler v. McKinley, 64 N.B. 

2d 15, 318 Mass. 765. 

Mont.—State ex rel. Tong v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, 96 P. 
2d 918, 109 Mont. 418. 

N'.j,—^Robison v. Robison, 88 A.2d 
202 , 9 N.J. 288, stating law of 
Plorida, certiorari denied 73 S.Ct. 
33, 344 XJ.S. 829, 97 L.Bd. 645. 

19 C.J. P 272 note 33. 


Gross sum agreed on held subject 
to modification. 

N.J.—Price v. Price, 111 A 2d 96, 33 
N.J.Super. 545. 

Greenberg v. Greenberg, 138 A 
768, 99 N.J.Eq. 461. 

Decree relieving of future obliga^ 
tion 

An award of alimony in gross is 
not subj ect to modification under 
statute, provided the decree indicates 
that the award relieves the husband 
of all future obligation to support. 
Mont.—State ex rel. Tong v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, 96 P. 
2d 918, 109 Mont. 418. 

Decree for specific sum 
Under a statute so providing the 
court may alter, amend, or suspend a 
decree for alimony or specific sum 
when it appears that justice re¬ 
quires it. 

Me.—^Reraick v. Rollins, 49 A.2d 172, 
142 Me. 206. 



27A C.J.S, 


§ 238 DIVORCE 

one of absolute divorce or mere separation.**^ The 
power to modify has been held to extend to inter¬ 
locutory as well as final decrees.*^*^ 

A court empowered to modify an allowance of ali¬ 
mony may alter the duration of the payments,^*-1® 
may discontinue the payments entirely,either tem¬ 
porarily*^ or permanently,*7 and may alter the time 
and manner of payment*'^*5 A court so empowered 
may also alter the amount of the payments, 
and may increase* ^ or reduce*® them, although the 
amount originally awarded is admittedly a reason¬ 
able allowance,or it can modify a decree as to al¬ 
lowances to the wife for the maintenance of herself 
and children committed to her custody after the 
death of the husband.51 Although there is contrary 
authority,®2 it has been held that, where the legis¬ 
lature makes express provision for continuing ju¬ 


risdiction with respect to the custody and support 
of children but makes no such provision with re¬ 
spect to alimony, such omission is tantamount to ex¬ 
press denial.®® The effect, if any, of an order or 
decree modifying an allowance of alimony is not 
decisive of the question of whether or not the court 
had power to enter it.®* A court may construe and 
clarify ambiguous decrees for alimony whether or 
not it has the power to modify them.®® 

The modification of a divorce decree making no 
provision for alimony is discussed in § 231 supra, 
and the modification of an allowance of alimony with 
respect to payments due is treated in § 276 infra. 

Statutes as retrospective or prospective. Statutes 
authorizing the alteration or modification of judg¬ 
ments or decrees allowing alimony have been held 
to have no retrospective effect,®®*® and not to apply 


44. Ark.—^Bauman v. Bauman, 18 
Ark. 321, 68 Am.D. 171. 

Wash.—Huge v. Huge, 165 P. 1063, 
97 Wash. 51, L.R.A.1917F 721. 

19 C.J. p 271 note 17. 

Xn, suit for absolute divorce award 
previously made in a decree for sep¬ 
arate maintenance can he considered 
and the court can modify and set 
aside such allowance on rendering 
decree for permanent alimony. 

Neb.—Tiernan v. Tiernan, 201 N.W. 
145, 112 Neb. 707. 

44.5 Cal.—^Duque v. Duque, 317 P. 
2d 63, 166 C.A.2d 142—Furniss v. 
Furniss, 170 P.2d 486, 75 C.A.2d 
138. 

44.10 Cal.—Innes v. McColgan, 118 
P.2d 855, 47 C.A.2d 781, motion 
amended 126 P.2d 930, 52 C.A.2d 
698. 

45. Ala.—^Bpps V. Epps, 126 So. 862, 
220 Ala. 592. 

Cal.—Bowman v. Bowman, 178 P.2d 
751, 29 a2d 808, 170 A.L.R. 240. 
Ky.—La Warre v. La Warre, 271 S. 

W. 660, 208 Ky. 566. 

R.L—^Durfee v. Durfee, 199 A. 747, 
61 R.I. 61. 

46. Cal.—Gebhardt v. Gebhardt, 160 
P.2d 177, 69 C.A.2d 723—Soule v. 
Soule, 87 P. 205, 4 C.A. 97. 

Ky.—Glenn v. Glenn, 98 S.W.2d 903, 
266 Ky. 274. 

19 C.J. p 271 note 20. 

47. Cal.—^McClure v. McClure, 49 
P.2d 684, 4 C.2d 356, 100 A.L.R. 
1257—Griffith v. Superior Court in 
and for Mendocino County, 35 P. 
2d 317, 1 C.2d 381. 

Gebhardt v. Gebhardt, 160 P.2d 
177, 69 C.A.2d 723—Greer v. Greer, 
87 F.2d 388, 31 C.A.2d 39. 

Power should be exercised with 
oautlou and only after full consid¬ 
eration of circumstances of parties. 
Cal.—^McClure v. McClure, 49 P.2d 
684. 4 C.2d 366, 100 A.L.R. 1267. 


Remedy for wife who is dissatis¬ 
fied with order of court permanently 
terminating alimony is by appeal, by 
motion under statute, or by suit in 
equity if grounds of equitable attack 
are present. 

Cal.—^McClure v. McClure, supra. 

47.5 Cal.—Innes v. McColgan, 118 
P.2d 856, 47 C.A.2d 781, motion 
amended 126 P.2d 930, 62 C.A.2d 
698. 

47.10 Cal.—^Innes v. McColgan, su¬ 
pra. 

48. Ark.—^Birnstill v. Birnstill, 234 
S.W.2d 757, 218 Ark. 130. 

Cal.—Bechtel v. Bechtel, 12 P.2d 970, 
124 C.A. 617, 

Ill.—Igney v. Igney, 26 N.B.2d 608, 
303 I11.APP. 663, 

Ky.—La Warre v. La Warre, 271 S. 

W. 660, 208 Ky. 666. 

La,—Comstock v. Bourge, 26 So.2d 
220, 210 La, 20. 

Md.—Gunter v. Gunter, 49 A. 2d 464, 
187 Md. 228. 

Mo.—Bowzer v. Bowzer, 166 S.W.2d 
630. 236 Mo.App, 614, 

N.J.—Parmly v. Parmly, 1 A.2d 646, 
16 N.J.Misc. 447, affirmed 5 A.2d 
789, 125 N.XEq. 645. 

Pa.—Yeagle v. Yeagle, 88 Pa.Dist. & 
Co. 610, 4 Lycoming 186. 

R.I.—Spooner v. Spooner, 119 A. 162. 

49. Ark.-Birnstill v. Birnstill, 234 
S.W.2d 767, 218 Ark. 130. 

Cal.—Griflith v, Superior Court in 
and for Mendocino County, 36 P.2d 
317, 1 C.2d 381. 

Bechtel v. Bechtel, 12 P.2d 970, 
124 C.A. 617. 

Ill.—Igney v. Igney, 25 N.B.2d 608, 
303 IlLApp. 663. 

Ky.—La Warre v. La Warre, 271 
S.W. 660, 208 Ky. 666. 

La.—Comstock v. Bourge, 26 So.2d 
220, 210 La. 20. 

Md.—Gunter v. Gunter, 49 A.2d 464, 
187 Md. 228. 


/Mo.—Bowzer v. Bowzer, 155 S.W.2d 
630, 236 Mo.App. 614. 

N.J.—Parmly v. Parmly, 1 A.2d 646„ 
16 N.J.Misc. 447, affirmed 6 A.2d( 
789, 126 N.J.Eq. 545. 

N.Y.—Bogort V. Watts, 32 N.Y.S.2d 
750, opinion supplemented 33 N.Y. 
S.2d 658, reversed on other grounds 

38 N.Y.S.2d 426, 266 App.Dlv. 931, 
appeal denied 39 N.Y.S.2d 988, 265 
App.Div. 992. 

R.I.—Spooner v. Spoonor, 119 A. 162. 
Utah.—Buzzo v. Buzzo, 148 P. 862, 
45 Utah 625. 

Wis.—Hahn v. Hahn, 27 N.W.2d 859, 
250 Wis. 397. 

50. Utah.—Buzzo v. Buzzo, 148 P. 
363, 45 Utah 626. 

Wis.—Luodke v. Luedke, 254 N.W, 
625, 216 Wis. 303. 

51. Mich.—ringree v. Pingree, 135 
N.W. 923, 170 Mich. 36. 

52. N.M.—Lord v. Lord, 16 P.2d 933, 
37 N.M. 24, modified on other 
grounds 24 P.2d 292, 37 N.M. 464. 

Va.—Brinn v. Brinn, 137 S.E. 603, 
147 Va. 277. 

53. Kan.—Conway v. Conway, 288 
P. 666 , 130 Kan. 848. 

SXodllloatloxL not authorized 

Statute giving court continuing Ju¬ 
risdiction to modify or change a di¬ 
vorce decree with reference to cus¬ 
tody of minor children does not au¬ 
thorize the modiffcatlon of decree 
with re.spect to alimony for wife. 
Nev.—Schneider v. Second Judicial 
Diat. Ot. in and for Washoe Coun¬ 
ty, 176 P.2d 797, 64 Nev. 26. 

54. Idaho.—McDonald v. McDonald, 

39 P.2d 293, 53 Idaho 102. 

55. Mich.—Nemecheck v. Neme- 
check, 231 N.W. 82, 260 Mich. 641. 

Ohio.—Hofer v. Hofer, App., 42 N.B. 
2d 165. 

55.5 Cal.—Parker v, Parker, 266 P* 
283, 203 C. 787. 
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to judgments or decrees rendered prior to their 
enactment.‘'>5-io Qn the other hand, such statutes 
have been held to authorize the modification of 
future payments under judgments or decrees ren¬ 
dered before they became effective.55.l5 

Executory provisions. As a general rule, the 
power to modify an allowance of permanent alimony 
extends to the executory portion thereof,55.20 and 
not to payments already accrued, as discussed infra 
§ 276. 

/Iward for limited period. Under some statutory 
provisions awards of alimony in cases where no 
children arc involved are not effective for more than 
a certain period and when such period has run they 
are brought up for renewal, modification, or exten¬ 


sion.55.25 In the absence of such statutory provi¬ 
sion and in the absence of a reservation of pow¬ 
er,55* 30 it has been held that the power to modify 
an award of alimony does not survive the expira¬ 
tion of a limitation of time contained in the 
award,55.35 t^t when an award has been made for 
a limited period, a court possessing the general 
power to modify alimony awards may, prior to the 
expiration of such period, modify the award.55-40 

Loss of power. While it has been held that a 
statute giving the court power to modify an alimony 
decree does not prevent the court from entering a 
final judgment with respect to alimony,56 it has also 
been held that neither the court itself,57 nor the par¬ 
ties, 5 8 can divest the court of the power given it by 


D.C.—Biscaync Trust Co, v. American 
Security & Trust Co., 20 P.2d 267, 
67 App.n.C. 261—CafCrey v. CafCrey, 

4 F.2d 952, 65 App.D.O. 285. 

Fla.—^Van i-ioon v. Van Loon, 182 So. 
205, 132 Fla. 536. 

Mont.—Corpus Juris quoted in Woeh- 
ler V. Woohler, 81 P.2d 344, 345, 
107 Mont. 60. 

Ohio.—Corpus Juris quoted in Arm¬ 
strong V. Arm.stronff, 160 N.B. 34, 
36, 117 Ohio St. 668, 57 A.L.R. 1108. 

Spevr V, Spoor, Com.Pl., 74 N.E. 
2d 97. 

19 C.J. p 273 noto 42. 

55.10 On.—Kthrldffo v. Echols, 94 S. 
E.2(l 377, 212 Ga. 507—Anthony v. 
l*onn, 92 S.K.2d 14, 212 Ga. 202. 
Mo.—I’lunujKir v. Plummer, Me., 14 
A,2a 706, 137 Mo. 39—Whito v. 
Shalit, 1 A.2d 7G5, 136 Me. C6. 

Statute purporting* to confer Juris¬ 
diction invalid 

Statute purporting to confer Juris¬ 
diction to alter, amend, and annul de¬ 
cree for alimony entered previous to 
Its adoption has hoen hold invalid. 
K.I.—Fuller v. Fuller, 130 A. 662, 49 
K.X. 46. 

Statute authorising modifioation on 
proof woman living as wife of 
another 

Statutt* authorizing tho court to 
modify a Judgment granting wife di- 
vor<*e hy annulling provisions there¬ 
of for her support on proof that wife 
is hnltllually living with, and hold¬ 
ing herself out ns the wife of, anoth¬ 
er man has been held to apply pro- 
«P(*<‘tlvely only, and It has been de¬ 
clared that it could not aft’ect decrees 
enten*d before its effective date, even 
if <‘xpre.s.Mly declared retrospectively 
applicable. 

N.r.—Wnddey v. Waddey, 49 N.E.2d 
8. 290 N.Y. 251. 

55.15 Fla.--Van Loon v. Van Loon, 
382 So. 206, 132 Fla. 636. 

Va.«—Eaton v. Davis, 10 S.E,2d 893, 
176 Va. 330. 


Husband released by wife’s remar¬ 
riage 

Statute releasing husband from ob¬ 
ligation to provide for support of 
wife after her remarriage applied to 
decree for alimony rendered before 
its enactment. 

Cal.—Stacker v. Katz, 207 P.2d 879, 

92 C.A.2d 843. 

55.20 Cal.—^Anderson v. Andersom 
276 P.2d 862, 129 C.A.2d 403—Ste¬ 
vens v. Stevens, 199 P.2d 314, 88 C. 
A.2d 664. 

Ohio.—Speer v, Speer, Com.Pl., 74 N. 
E.2d 97 99. 

R.I.—Ciallella v. Ciallella, 103 A.2d 
77, 81 R.I. 320. 

55.25 N.H.—Lund v. Lund, 74 A.2d 
657, 96 N.H. 283—Bradley v. Brad¬ 
ley, 24 A.2d 605, 92 N.H. 70. 

Burden is on beneficiary of order 
to bring it up for reconsideration 
within statutory period or at end of 
statutory period, 

N.H.—Lund v. Lund, 74 A.2d 657, 96 
N.H. 283. 

65.30 Cal.—Monroe v. Superior Court 
of Los Angeles County, 170 P.2d 
473, 28 C.2d 427. 

Tomkins v. Tomkins, 200 P.2d 
821, 89 C.A.2d 243. 

Order for limited period subject to 
further order 

Where an allowance of alimony for 
a limited period was expressly made 
subject to further order of the court, 
and wife petitioned for modification 
of the allowance after the expiration 
of the period limited, it was held that 
the husband’s demurrer was properly 
overruled and the court said, “If the 
allowance is alimony . . . then 

the court has the power at any time 
to change or alter it, and this power 
must extend through the Joint sep¬ 
arate lives of the parties.” 

Md.—Bart v. Bart, 35 A.2d 125, 127, 
182 Md. 477. 

55.35 Cal.—Monroe v. Superior Court 
of Los Angeles County, 170 P.2d 
473, 28 C.2d 427—Puckett v. Puck¬ 
ett, 136 P.2d 1, 21 C.2d 833—Long 


V. Long, 110 P.2d 383, 17 C.2d 409— 
Tolle V. Superior Court, 73 P.2d 
607, 10 C.2d 95. 

Simpson v. Simpson, 285 P.2d 
313, 134 C.A.2d 219—Tomkins v. 
Tomkins, 200 P.2d 821, 89 C.A.2d 
243. 

55.40 Cal.—Simpson v. Simpson, 283 
P.2d 313, 134 C.A.2d 219—Bechtel 
V. Bechtel, 12 P.2d 970, 124 C.A. 
617. 

Affirmance permitting application 
Where supreme court on two prior 
appeals adjudged that final decree 
awarding wife alimony for eighteen- 
month period be affirmed without 
prejudice to her right to apply, prior 
to the expiration of the eighteen- 
month period, for additional sums, 
wife’s subsequent petition for addi¬ 
tional sums was held to state a cause 
of action without express reference 
to whether or not the petition was 
filed within the eighteen-month pe¬ 
riod. 

Fla.—Williamson v. Williamson, 22 
So.2d 578, 166 Fla. 89. 

56. Neb.—^Ziegenbein v. Damme, 292 
N.W. 921, 138 Neb. 320. 

57. Ariz.—Corpus Juris Secundum 
quoted in Gillespie v. Gillespie, 242 
P.2d 837, 840, 74 Ariz. 1. 

Ill.—^Adler V. Adler, 26 N.E.2d 504, 
373 Ill. 361. 

Kaiser v. Kaiser, 34 N.E.2d 127, 
310 Ill.App. 390. 

N.J.—Williams v. Williams, 174 A. 

423, 12 N.J.Misc. 641. 

N.Y.—Goldman v. Goldman, 26 N.E. 

2d 265, 282 N.Y. 296. 

Rj._Ward V. Ward, 135 A. 241, 48 
R.I. 60. 

Tenn.—^Doty v. Doty, 260 S.W.2d 411, 
37 Tenn.App. 120. 

19 C.J. p 272 note 39. 

58. Ariz.—Corpus Juris Secundum 
quoted in Gillespie v. Gillespie, 242 
P.2d 837, 840, 74 Ariz. 1. 

Cal.—^Armstrong v. Armstrong, 23 P. 
2d 60, 132 C.A. 609—Hughes v. 
Hughes, 228 P. 676, 68 C.A. 195. 
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Statute to modify a decree granting permanent ali¬ 
mony. The power conferred by statute cannot be 
affected by a statute providing for a body execution 
for failure to pay alimony,or by provisions in the 
decree declaratory of its absolute and permanent ef¬ 
fect,60 or purporting to deprive the court of any 
future power of modification.60.5 An appellate 
court's order retaining jurisdiction of a cause has 
been held not to deprive the trial court of jurisdic¬ 
tion to modify a previous award of alimony.®^ 

Death of husband. Although there is authority to 
the contrary,6i-5 it has been held that alimony pro¬ 
visions which expressly or impliedly survive the 


27A C.J.S. 

husband's death are subject to modification after 
his death.61-10 However, where alimony is con¬ 
sidered as terminating on the death of either of the 
parties, an award of periodic payments which may 
extend beyond the death of the husband may, for that 
reason, be considered as not partaking of the nature 
of alimony, and, therefore, not subject to modifica- 

tion.6i*i6 

Divorce from bed and board. Allowances made 
on granting a divorce from bed and board, may, 
when the circumstances justify it, be modified,62 
although no statute authorizes modification and ju¬ 
risdiction to modify is not rescrvcd.62 In the ab- 


Mass.—^Wilson v. Caswell, 172 N.E. 
251, 272 Mass. 297. 

N.J.—O’Hara v. O’Hara, 44 A.2d 169, 
137 N.J.Eq. 369, 166 A.L.R. 365. 
N.T.—^Kraunz v. Kraunz, 56 N.E.2d 
90, 293 N.Y. 152—Hoops v. Hoops, 
55 N.E.2d 488, 292 N.Y. 428. 

Deitch V. Deitch, 149 N.Y.S.2d 
353. 

Or.—Feves v. Feves, 254 P.2d 694, 
198 Or. 151. 

Va.—Capell v. Capell, 178 S.E. 894, 
164 Va. 45. 

Wis.—Haritos v. Haritos, 202 N.W. 
181, 185 Wis. 459. 

Power to modify allowances fixed by 
agreement see infra § 238 d. 

In the absence of a statute author¬ 
izing that result, the court cannot be 
deprived of jurisdiction to modify the 
decree by the actions of the parties. 
N.H—^Paille v. Paille, 17 A.2d 445, 
91 N.H. 249. 

Belease 

(1) Wife’s agreement releasing 
husband from further claims held not 
to oust court’s power to revise judg¬ 
ment. 

Minn.—Erickson v. Erickson, 232 N. 
W. 793, 181 Minn. 421. 

(2) So, a general release, given by 
wire to husband after entry of final 
decree for absolute divorce, did not 
deprive court of power to modify ali¬ 
mony order. 

N.J.—O’Hara v, O’Hara, 44 A.2d 169, 
137 N.J.Eq. 369, 166 A.L.II. 365. 
Agreement to pay for limited time 
in effect incorporated in the decree 
was held not to divest court’s juris¬ 
diction to modify its decree after 
the expiration of such time. 

Cal.—Smith v. Superior Court in and 
for Yuba County, 264 P. 673, 89 C.A. 
177. 

Besnmption of marital relations 
will not ordinarily divest the court 
of jurisdiction. 

N.H.—Paille v. Paille, 17 A.2d 445, 
91 N.H. 249. 

59, R.I.—^Ex parte Asadoorian, 136 
A. 322, 48 B.I. 50. 

€ 0 , R.I.—Reynolds v. Reynolds, 166 
A. 686, 63 R.I. 326. 


Wis.—Campbell v. Campbell, 37 Wis. 
206. 

Decree may be final 
A decree for alimony may so de¬ 
fine and limit the rights and ob¬ 
ligations of the parties between 
themselves as to be capable of, and 
intended as, a present vesting, and 
hence to possess, in its scope, the 
attributes of an absolute judgment. 
Neb.—^Ziegenbein v. Damme, 292 N.W. 
921, 138 Neb. 320. 

60.5 Cal.—Harrold v. Harrold, 224 P. 
2d 66, 100 C.A.2d 601. 

61. Kan,—Hippie v. Hippie, 278 P. 
33, 128 Kan. 406. 

61.5 Payments may not be increased 
after husband’s death. 

Fla.—Johnson v. Every, 93 So.2d 390. 

61.10 Minn.—Garber v. Robitshek, 33 
N.W.2d 30, 226 Minn. 398. 
Termination of allowance by death of 
parties see infra § 240 b. 
Provisions surviving 
Where divorce judgment provided 
for monthly payments until further 
order of court of a certain sum to 
wife as alimony for wife and as sup¬ 
port money for their minor children, 
whose custody was awarded to wife 
during their minority, but without 
further specifying how much thereof 
should be alimony for wife and how 
much should be support money for 
children, and declared the payments 
a lien on realty which wife was ad¬ 
judged to convey to husband, court 
had power after death of husband to 
modify and amend provisions of judg¬ 
ment concerning alimony and support 
money. 

Minn.—Garber v. Robitshek, supra. 

61.15 Award of monthly payments to 
divorced wife until she remarried did 
not partake of the nature of “alimo¬ 
ny” with respect to modification of 
award, since such award might pro¬ 
long payments beyond death of hus¬ 
band. 

Mo.—Poor V. Poor, 167 S.W.2d 471, 
237 Mo.App. 744. 

62. La.—Thornton v. Floyd, 85 So. 
2d 499, 229 La. 237. 
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Md.—Foote V. Foote, 67 A.2d 804, 190 
Md. 171. 

N.H.—Paille v. Paille, 17 A.2d 446, 91 
N.H. 249. 

N.Y.—Nai V. Nai, 129 N.Y.S.2d 838. 
N.C.—Rayfield v. Rayfield, 89 S.E.2d 
399, 242 N.C. 691. 

Pa.—^Marra v. Marra, 88 A.2d 112, ITO 
Pa.Super. 688—^McMahon v. Mc¬ 
Mahon, 74 A.2d 718, 167 Pa.Super. 
61—^Jackson v. Jackson, 63 A.2d 
492, 163 Pa.Supcr. 629—Scholl v. 
Scholl, 35 A.2d 628, 154 Pa.Supcr. 
67. 

Wis.—Luedke v. Luedke, 254 N.W. 
626, 216 Wis. 303. 

Under statutes 

The court may modify or set aside 
an allowance of alimony in a judg¬ 
ment or decree of divorce from bed 
and board or for separation when au¬ 
thorized to do so by statute. 

Ky.—Grubb v. Grubb, 220 S.W.2d 
1000, 310 Ky. 449—Robin.son v. 
Robinson, 63 S.W.2d 605, 250 Ky. 
488—Metcalf v. Metcalf, 61 S.W. 
2d 675, 244 Ky. 636—^iVustin v. Au.s- 
tin, 60 S.W.2d 9, 243 Ky. 848—Jones 
V. Jones, 288 S.W. 737, 216 Ivy. 810 
—Adkins v. Adkins, 280 S.W. 477, 
213 Ky. 100—Scott v. Robertson, 
279 S.W. 626, 212 Ky. 392—Simp¬ 
son V. Simpson, 256 S.W. 412, 201 
Ky. 282. 

N.Y.—Anderson v. Anderson, 179 N.Y. 
S. 865, 110 Miac. 123, 

Not power to divide property 

In suit for divorce from bed and 
board court may not divi*st wife of 
her property and give it to husband 
in an effort to effect an equal divi¬ 
sion of their joint estate under 
court’s reserved power to modify 
monthly allowances of alimony. 

Ala.—^Adair v. Adair, 62 So.2d 437, 
258 Ala. 293. 

63. Ill.—Kelley v. Kelley, 147 N.E. 
659, 317 Ill. 104. 

Ky.—Corpus Juris quoted iu Simp¬ 
son V. Simpson, 256 S.W. 412, 414, 
201 Ky. 282. 

Md.—^Winkel v. Winkcl, 15 A.2d 914, 
178 Md. 489—Knabe v, Knabe, 6 A. 
2d 366, 176 Md. 606, 124 A.L.R. 1317 
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sence of a statute providing otherwise,®3.5 it has been 
held that a court has no power to change an allow¬ 
ance of alimony made on granting a divorce from 
bed and board after the marriage relationship has 
terminated,and this is so whether the marriage 
relation was terminated by death,®®-!® or a domes- 
tic®3-20 or foreign®®-^® absolute divorce. 

A decree for alimony alone is ordinarily subject 
to modification;®^ but this does not apply to lump 
sum allowances.®® 

Substituting gross sum for periodical payments. 
Where contiiuiing alimony is granted, the court may 
afterward compel the husband to pay a gross sum 
in lieu of the periodical payments.®® The court has, 
however, been held to be without power to make a 
lump sum award in lieu of a void periodical allow¬ 
ance.®^ 
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Segregating alimony from support money. If an 
award of alimony and support money for minor 
children does not segregate the amount awarded, 
and it can be determined from the decree what 
amount was intended to be awarded as alimony, the 
court may under its power to modify a decree for 
alimony segregate the amount that was intended to 
be awarded as alimony.®'^-® Indeed, even though a 
court is without power to modify an alimony decree 
as such, it may make such segregation before®'^-!® 
or after®'^•!® the children attain their majority. 

b. Reservation of Right to Modify 

As a general rule, the court may and ordinarily should 
preserve Its jurisdiction to modify an allowance of ali¬ 
mony by a reservation in the final decree and where the 
court has done so it may modify the allowance. 

As a general rule, the court may®® and ordinarily 


—^Marshall v. Marshall, 159 A. 260, 
162 Md. IIG, 83 A.L..R. 1237—Dickey 
V. Dickoy, 1*11 A. 387, 154 Md. 675. 

68 A.D.R. 634—Clarko v. Clarke, 
131 A. 821, 149 Md. 590. 

Tonn.—Going: v. Going, 232 S.W. 443, 
144 Tonn. 303. 

Va.—Baton v. Davis, 10 S.E.2d 893, 
176 Va. 330. 

19 C.J. p 270 note 16. 

Beason for rule 

(1) “The continuing status of 
husband and wife . . . pre¬ 
vents the docroo for alimony upon 
a dlvorco a mensa et thoro from 
being a flnal adjudication . . • 
and gives to the court a continuing 
jurisdiction over the amount of fu¬ 
ture installments of alimony.” 

Va,—Uloth V. Cloth. 163 S.K. 879, 887, 

164 Va. 611, 71 A.L.R. 700. 

19 C.J. p 270 note 15 [a]. 

(2) An award of alimony in a di¬ 
vorce from bed and board may be 
modiiled “because of the continuance 
of the status of marriage and further 
iiocauso the {*omnion-law courts have 
inherent jurisdiction in such cases, 
th (5 rules of the ecclesiastical courts 
lining a part of the common law.” 
Wash.—Huge v. Hugo, 166 P. 1063, 

1070, 97 Wash. 61, L.H.A.1917F 

721. 

63.5 Statute providing for survival 
after absolute divorce 

IVhere a statute provides that a 
judgnu*nt for permanent alimony sur¬ 
vives a sub8<‘<iuent absolute divorce, 
the amount of alimony decreed in 
conjunction with a divorce a mensa 
ct thoro is subject to modification In 
a proper case after a subsequent ab¬ 
solute divorce. « „ 

M.G.—Hay held v. Hayfleld, 89 S.E.2d 
399, 242 N.C. 691. 

83.10 Md.—Johnson v. Johnson, 86 
A.2d 620, 199 Md. 329. 

Absolute divorce as terminating right 
to alimony under decree of divorce 


from bed and board see infra § 
240 d. 

63.15 Md.—Johnson v. Johnson, su¬ 
pra. 

63.20 La.—Thornton v. Floyd, 85 So. 

2d 499, 229 La. 237. 

Md.—Johnson v. Johnson, 86 A.2d 
520, 199 Md. 329. 

63.25 Md.—Johnson v. Johnson, su¬ 
pra. 

N.T.—Lynn v. Lynn, 97 N.E.2d 748, 
302 N.T. 193, certiorari denied 72 
S.Ct. 1335, 342 U.S. 849, 96 L.Ed. 
640. 

StrUciug provision 

Husband, seeking relief from pay¬ 
ments of alimony to his wife under 
separation decree on ground of nulli¬ 
fication thereof by foreign decree 
granting wife absolute divorce, 
adopted correct remedy by moving to 
modify separation decree by striking 
provisions thereof for wife’s sup¬ 
port. 

N.T.—MacKay v. MacKay, 110 N.T.S. 
2d 82, 279 App.Div. 350. 

64. Ky.—Butcher v. Butcher, 178 S. 
W.2d 616, 296 Ky. 740. 

Md.—Winkel v. Winkel, 16 A.2d 914, 
178 Md. 489—Knabe v. Knabe, 6 A. 
2d 366, 176 Md. 606—Marshall v. 
Marshall, 159 A. 260, 162 Md. 116, 
83 A.L.R. 1237. 

Qliio.—^Heckert v. Heckert, 14 N.E. 

2d 428, 57 Ohio App. 421. 

Va.—Tarr v. Tarr, 35 S.B.2d 401, 184 
Va. 443. 

65. Ohio.—^Robertson v. Robertson, 
22 N.E.2d 744, 61 Ohio App. 458. 

66. Neb.—Tiernan v. Tiernan, 201 N. 
W. 145, 112 Neb. 707. 

Ohio.—Meister v. Day, 151 N.E. 786, 
20 Ohio App. 224. 

19 C.J. P 272 note 34. 

O'ross sum must not be unreasonable 
j Iowa.—Schlarb v. Schlarb, 150 N.W. 
1 693, 168 Iowa 364. 
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After husband’s death 

An equity court has jurisdiction to 
modify a decree of divorce awarding 
alimony payable in installments, aft¬ 
er death of husband, so as to grant a 
gross sum out of the estate of the 
deceased in lieu thereof. 

Mich.—^Van Haltern v. Van Haltern, 

88 N.W.2d 485, 351 Mich. 286. 

67. Kan.—^Revere v. Revere, 299 P. 
596, 133 Kan. 300. 

67.5 Ill.—Jacobs v. Jacobs, 65 N.E. 
2d 688, 328 IlLApp. 133. 

67.10 Wash.—^Hart v. Hart, 24 P.2d 
620, 174 Wash. 316. 

67.15 Wash.—Wages v. Wages, 234 
P.2d 497, 39 Wash.2d 74—Stafford 
V. Stafford, 140 P.2d 645, 18 Wash. 
2d 775. 

68. Ala.—Sills v. Sills, 19 So.2d 621, 
246 Ala. 166. 

D.C.—^Holmes v. Holmes, 155 P.2d 
737, 81 TJ.S.App.D.C. 132, 166 A.L.R. 
1000. 

Pla—Kennard v. Kennard, 179 So. 
660, 131 Fla. 473. 

Iowa.—Franklin v. Bonner, 207 N.W. 
778, 201 Iowa 616. 

La.—^Hillman v. Gallant, 86 So. 661, 
148 La. 82. 

Minn.—^Daw v. Daw, 4 N.W.2d 313, 
212 Minn. 507. 

N.M.—^Mindlin v. Mindlin, 66 P.2d 
260, 41 N.M. 155—^Lord v. Lord, 16 
P.2d 933, 37 N.M. 24, modified on 
other grounds 24 P.2d 292, 37 N. 
M. 454. 

N.Y.—^Landis v. Landis, 55 N.Y.S.2d 
228. 

Va.—Martin v. Martin, 184 S.B. 220, 
166 Va. 109—Capell v. Capell, 178 
S.E. 894, 164 Va. 45—Brinn v. 
Brinn, 137 S.E. 503, 147 Va. 277. 
Sufficiency of reservation 

(1) Decree providing allowance of 
alimony is to “continue until fur¬ 
ther order” renders decree subject 
to modification. 
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should^^ preserve its jurisdiction to modify an al¬ 
lowance of alimony by a reservation in the final 
decree. Such reservation is essential where die 
power to modify is otherwise lacking.69.5 However, 
where the legislature has impliedly deprived the 
court of power to modify, the court cannot effective¬ 


ly reserve jurisdiction to modify.^O On the other 
hand, where the power to modify is conferred by 
statute, the effect of the statute is to write into 
every decree a reservation of jurisdiction to mod- 
ify,70.5 and in such case,^! or where the power to 
modify is deemed to exist independently of stat- 


N.J.—Traudt v. Traudt, 172 A. 749, 
116 N.J.Ba. 76. 

Ohio.—Folz V. Folz, 181 N.B. 658, 42 
Ohio App. 135—Graff v. GrafC, 6 
Ohio App. 260. 

R.I.—Spooner v. Spooner, 119 A. 162. 
Wash.—State v. Superior Court for 
King County. 11 P.2d 1071, 168 
Wash. 326. 

(2) Provision for retention of 
cause for “enforcement’* whenever 
necessary operated to reserve power 
to modify. 

Teiin.—^B^uller v. Fuller, 11 S.W.2d 
896, 167 Tenn. 697. 

(3) Court retained power to modi¬ 
fy notwithstanding decree incorpo¬ 
rated “complete settlement,” decree 
retaining jurisdiction for “proper 
purpose.” 

Tenn.—Mason v. Mason, 43 S.W.2d 
1067, 163 Tenn. 520. 

(4) A reservation of the right to 
modify may be implied from the fact 
that the allowance is made payable 
in installments for the support, not 
only of the wife, but of minor chil¬ 
dren. 

Ohio.—Heckert v. Heckert, 14 K.E. 
2d 428, 57 Ohio App. 421. 

(6) Reservation of jurisdiction 
held implied where decree Incorpo¬ 
rated property settlement between 
parties by which parties had agreed 
that allowance would bo reduced in 
same ratio as husband's salary. 
Nev.—Aseltine v. Second Judicial 
Dist. Court in and for Washoe 
County, Department No. 1, 62 P.2d 
701, 57 Nev. 269. 

(6) Decree held to contain a suili- 
cient reservation of the right to mod¬ 
ify. 

Ala.—Morgan v. Morgan, 84 So. 754, 
203 Ala. 616. 

(7) Decree held not to contain a 
sufficient reservation of the right to 
modify. 

Kan.—Booth v. Booth, 219 P. 613, 
114 Kan, 377. 

Va.—Brinn v. Brinn, 137 S.E. 603, 
147 Va. 277. 

In. decree a mensa and for pay¬ 
ment of monthly alimony, the court 
has the power to reseiwe the right to 
make changes as changed circum¬ 
stances and justice may require. 
W.Va.—Burdette v, Burdette, 163 S.E, 
150, 109 W.Va. 96. 

In. Georgrla 

(1) Prior to the enactment of Ga.L. 
1965, p. 630, authorizing the modifi¬ 
cation of judgments providing perma¬ 
nent alimony, it was held that on the 


rendition of a verdict of the jury 
finding divorce and alimony and en¬ 
tering of decree in conformity there¬ 
with, court had no power to reserve 
right thereafter to modify amount of 
alimony avirarded, except by the con¬ 
sent of parties. 

Ga.—Hardy v. Pennington, 1 S.E.2d 
667, 187 Ga. 523—Gilbert v. Gil¬ 
bert, 107 S.E. 490, 161 Ga. 620. 

(2) However, where question of 
permanent alimony was disposed of 
by agreement of the parties, which 
agreement was made judgment of the 
court, power thereafter to change or 
modify the decree could be reserved. 
Ga.—Breen v. Breen, 69 S.E.2d 672, 
208 Ga. 767—Chandler v. Chandler, 
48 S.E.2d 841, 204 Ga. 40—Hardy v. 
Pennington, 1 S.B.2d 667, 187 Ga. 
623. 

69- Iowa.—^Werner v. Werner, 212 
N.W. 669, 204 Iowa 560. 

Ky.—Sandlin v, Sandlin, 158 S.W.2d 
635, 289 Ky. 290. 

Tenn.—Fuller v. Fuller, 11 S.W.2d 
896, 167 Tenn. 697—^Taylor v. Tay¬ 
lor, 232 S.W. 446, 144 Tenn. 311. 
Wash.—Bungay v. Bungay, 36 l\2d 
1058, 179 Wash. 219. 

Ecclesiastical courts Invariably re¬ 
served authority to vary the amount 
of alimony. 

N.J.—Parmly v. Parmly, 5 A.2d 789, 
126 N.J.Eq, 545. 

Beservation lu decree a mensa held 
warranted 

La.—Salles v. Salles, 176 So. 618, 187 
La. 914. 

W.Va.—Burdette v. Burdette, 153 S. 
E. 150, 109 W.Va. 96. 

Courts should not have retained Ju¬ 
risdiction for modification but 
should have made a definite and final 
settlement. 

Wash.—Hutchison v. Hutchison, 269 
P. 341, 148 Wash. 417. 

69.5 Nev.—Schneider v. Second Ju¬ 
dicial Dist. Ct. in and for Washoe 
County, 176 P.2d 797, 64 Nev, 26. 
Wash.—Stafford v. Stafford, 140 P. 

2d 645, 18 Wash.2d 775. 

Allowance in gross 
Where the court grants a divorce 
as well as alimony, it exhamsts Its 
jurisdiction in the case by allowing 
a gross sum or specific properly, if 
there is no reservation in the decree 
suggesting that the court intended 
its order to be be subject to any fu¬ 
ture revision or order. 

Ohio.—Rubaszny v. Rubaszny, App., 
70 N.E.2d 905. 


Xu Georgia 

(1) Except as Ga.L., 1955, p. 630, 
may apply and authorize modifica¬ 
tion of a judgment for permanent 
alimony, a final decree for permanent 
alimony, when not excepted to, pass¬ 
es beyond discretionary control of 
trial judge, and ho has no authority 
to modify its terms, unless authority 
to do so is reserved in decree. 

Ga.—Ethridge v. Echols, 94 S.B,2d 
377, 212 Ga. 697—Banda v, Banda, 

14 S.E.2d 479, 192 Ga. 5. 

(2) A like rule is applicable to a 
judgment for permanent alimony bas¬ 
ed on an agreement of the parties. 
Ga.—Crook v. Crook, 86 B.E.2d 223, 

211 Ga. 406—Christian v. McLeod, 
80 S.E.2d 777, 210 Ga. 492—Breen 
v. Breen, 69 S.E.2d 572, 208 Ga. 767 
—Chandler v. Chandler, 48 S.B.2d 
841, 204 Ga. 40—Langston v. Nash, 

15 S.R2d 481, 192 Ga. 427. 

70. Kan.—Conway v. Conway, 288 P. 
566, 130 Kan. 848—Noonan v. Noo¬ 
nan, 273 P. 409, 127 Kan. 287. 

70.5 N.Y.—Waddey v. Waddoy, 49 
N.R.2d 8, 290 N.Y. 251. 

Sacknolf v. Sacknoff, 115 N.T.S. 
2d 414, 203 Misc. 86—Schneidman v. 
Schneidman, 65 N.Y.S.2d 876, 188 
Mi.sc. 765. 

Wade V. Wade, 119 N.Y.S.2d 699. 
Tenn.—Doty v. Doty, 260 S.W.2d 411, 
37 Tcnn.App. 120. 

71. Cal.—Simpson v. Simpson, 286 
l’.2d 313, 134 C.A,2a 219—Fairchild 
V. Fairchild, 196 P.2d 60, 87 C..A,2d 
172—Bechtel v. Bechtel, 12 P.2d 
970, 124 O.A. 617—Gates v. Gates, 
202 P. 151, 54 C.A. 407. 

Ill.—Maglnnis v. Maglnnis, 153 N.E. 
654. 323 111. 113. 

Click V. Glick, 88 N.F.2d 509, 338 
• Ill.App. 637—Pope V. Pujas 65 N.E. 
2U 593, 328 lU.App. 1—'Igney v. 
Igney, 25 N.E.2d 608, 303 lU.App. 
563. 

Mich.—Eddy v, Eddy, 249 N.W. 868, 
264 Mich. 328. 

Mu.—Alvcrson v. Alvcrson, App., 249 
S.W.2d 472. 

Mont.—State ex rel, Tong v. i;)istrict 
Court of Second Judicial Dist. in 
and for Silver Bow County, 96 IK 
2d 918, 109 Mont. 418. 

Nel>.—Dunlap v. Dunlap, 18 N.W.2d 
51, 145 Neb. 735. 

N.J.—Uigney v. Rigney, 49 A. 460, 
62 N.J.Eq. 8. 

Tenn.—Kizer v. Bellar, 241 S.W.2d 
561, 102 Tenn. 640. 

Doty V. Doty, 260 S.W.2d 411. 37 
Tenn. App. 120. 
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the decree need not reserve a right to apply 
for a modification. The reservation of a right to 
modify does not enlarge the authority granted by 
statute.*^2 Where the court has properly preserved 
its jurisdiction by a reservation in the final decree, 
it may modify the allowance,*^^ notwithstanding the 
reservation was to the wife alone.*^^ It has been held 
that reserved power to modify a decree is not ex¬ 
hausted by the exercise thereof on a single occa¬ 
sion, but continues and permits subsequent modifica¬ 
tions.'^'*-® 


DIVORCE § 238 

c. Agreement of Parties 

While It has been held that an agreement of the par¬ 
ties cannot affect an award of alimony, It has also been 
held that an alimony decree may be modified by agree¬ 
ment, but the parties cannot by agreement confer on a 
court jurisdiction to modify which it does not otherwise 
possess. 

While it has been held that an agreement of the 
parties cannot affect an award of alimony under a 
decree of separation*^® or divorce,'^®*® it has also been 
held that a decree for permanent alimony may be 


BeservatloxL good practice 

In special instances it would be 
good practice for court specifically to 
recite that it reserves jurisdiction for 
further order or modification. 

Mont.—State ex rel. Tong v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, 9B P.2d 
918, 109 Mont. 418. 

After reservation, in. decree stricken. 

Although a modified alimony de¬ 
cree struck out a provision of the 
original decree authorizing the court 
to revise the amount of alimony, yet 
the wife retains the right to apply 
for an increase in alimony, under a 
statute authorizing modification. 

N.Y.—Parker v. Parker, 179 N.T.S. 
61, 189 App.Div, 603. 

71.6 Ala.—C?ray v. Gray, 88 So.2d 
673, 264 Ala. 360—Garlington v. 
Garlington, 22 So.2d 80, 246 Ala, 
666—Kx parte Myers, 21 So.2d 113, 
246 Ala. 460. 

Md.—Gunter v. Gunter, 49 A.2d 454, 
187 Md. 228—Bart v. Bart, 36 A.2d 
125, 1K2 Md. 477. 

Ohio.—Martin v. Martin, App., 76 N. 
K.2d 09, motion sustained on other 
ground.s 77 N.K.2d 362--Rubaszny 
V. ,Uuba.Mzny, App., 70 N.I3.2d 905 
—Nash V, Nash, 65 N.K.2d 728, 77 
Ohio App. 166. 

72. Miss.—Clark v. Clark, 98 So. 167, 
133 Miss. 744. 

73. Ala.—Adams v. Adams, 169 So. 

80, 229 Ala. 588—tJairnos v. 

Cairnes, 100 So. 317, 211 Ala. 342— 
Morgan v. Morgan, 99 So, 185, 211 
Ala, 7—Morgan v. Morgan, 84 So, 
764, 203 Ala. 516. 

Cal.—Do Xjosbe v, De Leshe, 181 P. 

2d 920, 80 C.A.2d 613. 

Flu.—Unfitny v. Gaffny, 176 So. 68, 
129 Fla. 172. 

Ga.—Hardy v. l*ennlngton, 1 S.B.2d 
667, 187 Ga. 523. 

Iowa.—Dills V. Dills, 181 N.W. 388. 
Ky.—Pauley v, Pauley. 132 S.W.2d 
612, 280 Ky. 66—^Duff v. Duff, 121 
S.W.2d 933, 276 Ky, 367—Honaker 
V. Honaker, 101 S.W.2d 679, 267 
Ky. 129—Boehmer v. Boehmer, 82 
,S.W.2d 190, 259 Ky. 69. 

I^Xlnn.—Corjptui JTnris SecTUxdum cited 
in Daw V. Daw, 4 N.W.2d 313, 316, 
212 Minn. 507. 


Neb.—Young v. Young, 292 N.W. 923, 
138 Neb. 294. 

Nev.—Corpus Juris cited in Aseltine 
V. Second Judicial Dist. Court in 
and for Washoe County, Depart¬ 
ment No. 1, 62 P.2d 701, 703, 57 
Nev. 269—Corpus Juris quoted in 
Lewis V. Lewis, 2 P.2d 131, 136, 

53 Nev. 398—^Dechert v. Dechert, 
205 P, 693, 46 Nev. 140. 

N.J.—Traudt v. Traudt, 172 A. 749, 
116 N.J.Bq. 75. 

N.M.—Corpus Juris cited in Mindlin 
V. Mindlin, 66 P.2d 260, 262, 41 N.M. 
155. 

Ohio.—Hetrick v. Hetrick, 139 N.E.2d 
674, 101 Ohio App. 334—Heckert v. 
Heckert, 14 N.E.2d 428, 57 Ohio 
App. 421—Meister v. Day, 151 N.B. 
786. 20 Ohio App. 224. 

R.I.—Spooner v. Spooner, 119 A. 162. 
Tenn.—Buchholtz v. Buchholtz, 132 
S.W.2d 208, 176 Tenn. 87—Puller v. 
Puller, 11 S.W.2d 896, 157 Tenn. 
697. 

Osborne v. Osborne, 197 S.W.2d 
234, 20 Tenn.App. 463—^Brockman 
V. Rodgers, 65 S.W.2d 246, 16 Tenn. 
App. 642—Cullum v. Cullum, 16 
Tenn.App. 287. 

Utah.—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 

Va.—Casilear v. Casilear, 190 S.E. 
314, 168 Va. 46—Capell v, Capell, 
178 S.B. 894, 164 Va. 46. 

Wash.—Bartow v. Bartow, 121 P.2d 
962, 12 Wash.2d 408—Bartow v. 
Bartow, 16 P.2d 614, 170 Wash. 409 
—State V. Superior Court for King 
County, 11 P.2d 1071, 168 Wash. 
326—State v. Claypool, 232 P, 351, 
132 Wash. 374. 

10 C.J. p 270 note 12. 

Preservation of jurisdiction by res¬ 
ervation in alimony decree based 
on agreement of parties see infra 
subdivision d of this section. 

Decree subject to further order 
Divorce decree requiring husband 
to make monthly payments as ali¬ 
mony, “subject to the further order 
of the court,** could be modified by 
court on a proper showing. 

Cal.—Henzgen v. Henzgen, 144 P.2d 
428, 62 C.A.2d 214—Cohn v. Cohn, 
118 P.2a 90S, 47 C.A.2d 683. 

Whether in gross or in install- 
mentSy if reserving right of control, 
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the decree is subject to further modi¬ 
fication. 

Ala.—Smith v. Rogers, 112 So. 190, 
215 Ala. 581—Morgan v. Morgan, 
84 So. 754, 203 Ala. 516. 

Decree held not lump-sum decree 
exhausting court’s jurisdiction on its 
termination as to time. 

Ala.—Adams v. Adams, 159 So. 80, 229 
Ala. 588. 

Minn.—Corpus Juris Secundum cited 
in Daw v. Daw, 4 N.W.2d 313, 315, 
212 Minn. 507. 

74. Nev.—Corpus Juris quoted in 
Lewis v. Lewis, 2 P.2d 131, 135, 53 
Nev. 398. 

19 C.J. p 270 note 13. 

74.5 Wash.—Bartow v. Bartow, 121 
P.2d 962, 12 Wash.2d 408. 

75. N.Y.—Hallow v. Hallow, 193 N. 
Y.S. 460, 200 App.Div. 642—Gewirtz 
V. Gewirtz, 178 N.T.S. 738, 189 App. 
Div. 483. 

Washburn v. Washburn, 244 N.Y. 
S. 34, 137 Misc. 658—Ostrin v. Pos¬ 
ner, 215 N.Y.S. 259, 127 Misc. 313— 
Bailey v. Bailey, 196 N.Y.S. 340, 119 
Misc. 433. 

Va.—Casilear v. Casilear, 190 S.E. 

314, 168 Va. 46. 

Agreement enforceable 

It has been held that an agreement 
supported by consideration modify¬ 
ing the terms of an alimony award 
under a separation decree is enforce¬ 
able. 

N.Y.—Gray v. Gray, 267 N.Y.S. 95, 
149 Misc. 273. 

75.5 Amount or time of payment 
Parties to divorce action cannot by 
contract alter or change terms of de¬ 
cree with respect to amount of ali¬ 
mony and its time of payment. 
W.Va.—Bailey v. Bailey, 35 S.E.2d 81, 
127 W.Va. 826. 

Implied oral agreement unenforceable 
Where husband alleged that attor¬ 
ney who represented former wife at 
time of divorce action told him, aft¬ 
er death of one of the two children, 
that he could pay reduced amount of 
alimony, but there was no written 
agreement modifying amount of ali¬ 
mony provided for in divorce decree, 
there was at most only an implied 
oral agreement to modify decree, 
which agreement was unenforceable, 
and former husband could be held in 
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modified by agreement,^6 and that while the court is and no fraud attends its execution, it may recognize 
not necessarily bound by an agreement purporting the agreementJ*^ However, the parties cannot by 
to modify an alimony decree, if its terms are fair agreement confer on a court jurisdiction to modify 


contempt of court for failure to pay 
full amount of alimony provided for 
in decree. 

N.Y.—Moore v. Moore, 140 N.Y.S.2d 
796. 

76- Cal.—Miller v. Superior Court in 
and for Los Angreles County, 72 P. 
2d 868, 0 C.2d 733. 

19 C.J. p 273 note 46. 

Agreemeut lield to ‘‘modify” and 
not to “supersede" alimony provision 
ill original decree. 

Va.~Capell v. Capell, 178 S.E. 894. 
164 Va. 45. 

Order entered Iby agreement 
Where order reducing alimony and 
releasing former husband from pay¬ 
ment of fifty dollars a month for mi¬ 
nor son was approved on its face by 
the wife’s counsel and wife without 
protest accepted reduced alimony and 
former husband did not make month¬ 
ly payments for his son for over 
three shears after entry of order, wife 
could not claim that the order was 
not entered by agreement. 

Ill.—White V. White, 38 N.E.2d 525, 
312 I11.APP. 383. 

Agreement as defense to enforce¬ 
ment 

An agreement executed by wife 
consenting to alimony reduction 
could be ofi’ered on question of re¬ 
lease of husband for failure to pay 
in enforcement proceedings. 

Va.—Golderos v. Golderos, 194 S.E. 
706, 169 Va, 496. 

rraud affords a basis for setting 
aside an agreement in settlement of 
an alimony judgment. 

Ga.—Ellis V. Eilis, 130 S.E. 681, 161 
Ga. 360. 

Mo.—Gray v. Gray, 83 Mo. 106. 
Construction of agreement 
True meaning of agreement modi¬ 
fying terms of alimony decree, must 
be ascertained from context, consid¬ 
ering all surrounding facts and pur¬ 
pose to be accomplished in order to 
determine intention of parties. 

Ala.—^Adams v. Adams, 159 So. 80, 
229 Ala. 588. 

Modifsring agreement not breached 

Wife's objection to certain items 
was held not to constitute breach 
justifying husband’s repudiation of 
stipulation for audit of books con¬ 
tained in agreement modifying ali¬ 
mony decree. 

Ala.—^Adams v. Adams, 164 So. 749, 
231 Ala. 298—^Adams v. Adams, 159 
So. 80, 229 Ala. 588. 

JQetter not agreement 

Letter from divorced wife to for¬ 
mer husband at time of her contem¬ 
plated second marriage stating that, 
ih view of contemplated marriage, 
former husband might cease making 


alimony payments in accordance with 
divorce decree did not constitute an 
agreement terminating former hus¬ 
band's obligation to pay alimony, or 
bind court, on husband's motion to 
modify decree for alimony. 

Minn.—^Boiteau v. Boiteau, 33 N.W. 

2d 703, 227 Minn. 26. 

In New York 

(1) It has been broadly stated that 
an agreement between a competent 
former husband and wife designed to 
relieve the husband in whole or in 
part, of the obligation to pay alimony 
awarded in a final decree of divorce, 
is valid provided it is based on ade¬ 
quate consideration and is the result 
of voluntary act of the wife, and that 
subject to like conditions an agree¬ 
ment designed to increase the obliga¬ 
tion of the husband as fixed by the 
decree is valid. 

N.Y.—In re Bassford's Will, 91 N.Y. 

S.2d 105, affirmed In re Bassford's 

Estate, 101 N.Y.S.2d 136, 277 App. 

Div. 1128, resettlement denied 102 

N,Y.S.2d 645. 

(2) More specifically, it has been 
held that an executed agreement sup¬ 
ported by adequate consideration may 
effectively modify an allowance of 
alimony under an absolute divorce. 
N.Y.—Windle v. Heard, 4 N.y.S.2d 

977, 254 App.Div. 876. 

Caprio v, Caprio, 8 N.Y.S.2d 206, 

169 Misc. 668—Ostrin v. Posner, 

215 N.Y.S. 259, 127 Misc. 313. 

(3) Such agreement is not rendered 
ineffective by § 61 of the Domestic 
Relations Law, providing that a hus¬ 
band and wife cannot contract to re¬ 
lieve the husband from his liability 
to support his wife, since that section 
relates only to such agreements made 
while the marriage status continues, 
and since the divorce action is re¬ 
garded as still “pending" by reason 
of the provisions of the Civil Prac¬ 
tice Act authorizing the divorce court 
at any time after final judgment to 
annul, vary, modify, or amend a final 
judgment for support of a wife, no 
independent action in equity can be 
maintained to set aside a settlement 
agreement, and the wife’s only reme¬ 
dy is under the provisions of the Civ¬ 
il Practice Act referred to. 

N.Y.—Hoops V. Hoops, 66 N.E.2d 488, 

292 N.Y. 428. 

(4) However, it has been held that 
an agreement adjusting alimony aft¬ 
er an absolute divorce containing 
provisions for alimony may be set 
aside and vacated for fraud or coer¬ 
cion practiced on the wife, or on the 
ground that it was wholly inadequate 
for her support and was entered into 
without actual understanding. 
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N.Y.—^Hamlin v. Hamlin, 230 N.Y.S. 
61, 224 App.Div. 168. 

(5) On the other hand, the view 
has been taken that alimony provi¬ 
sions of divorce decree can be modi¬ 
fied only by the method set forth in 
Civil Practice Act and no agreement 
of parties has any effect on such 
provisions unless it is made effective 
by judicial action. 

N.Y.—Bartenbach v. Bartenbach, 65 
N.Y.S.2d 161, 271 App.Div. 799. 

(6) Divorced husband's taking and 
support of child is no consideration 
for wife’s agreement to forego sup¬ 
port to which she was entitled under 
decree. 

N.Y.—Ostrin v. Posner, 216 N.Y.S. 
259, 127 Misc. 313. 

77, Colo.—Hill V. Hill, 107 P.2d 697, 
106 Colo. 492. 

Ill.—Cahill V. Cahill, 46 N.E.2d 69, 
316 I11.APP. 324. 

N.Y.—Hellin v. Hellin, 30 N.y.S.2d 
412, 177 Misc. 290, affirmed 32 N. 
Y.S.2d 123, 263 App.Div. 714, appeal 
denied 32 N.Y.S.2d 1012, 263 App. 
Div. 866. 

Or.—Peves v, Poves, 264 P.2d 694, 
198 Or. 161. 

Court vested with discretion. 

Where divorced wife and former 
husband entered into an agreement 
whereby husband established trust 
fund, income of which, and such of 
corpus as might bo noccs.sary, to be 
used to pay wife a certain sum per 
month for support during balance of 
her life, on wife agreeing to release 
husband from all claims including 
claim for alimony under divorce de¬ 
cree, court was not required to mod¬ 
ify divorce decree in accordance with 
the agreement, but was vested with 
a discretion in the matter. 

Cal.—Innes v. McColgan, 118 P.2d 
856, 47 C.A.2d 781, motion amended 
126 P.2d 930, 62 C.A.2d 698. 

Mere inadequacy not ground for set¬ 
ting aside 

Where agreement, incorporated in 
court order, relieving husband of his 
obligation to pay alimony in consid¬ 
eration of receipt of lump sum then 
acceptable to divorced wife, was sup¬ 
ported by ample consideration and it 
was fully executed and it was not es¬ 
tablished that it was induced by 
fraud or duress, it could not be set 
aside merely on ground of claimed 
inadequacy. 

N.Y.—Hellin v. Heflin, 30 N.Y,S.2d 
412, 177 Misc. 290, affirmed 32 N, 
Y.S.2d 123, 263 App.Div. 714, ap¬ 
peal denied 32 N.Y.S.2d 1012, 263 
App.Div. 866. 

Agreement not approved not binding 

(1) Agreement not approved by 
court held not to bind court. 
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an award of alimony which it does not otherwise 

posscss.'^^.s 

An agreement of the parties with respect to pay¬ 
ments for the support of the wife not incorporated 
in, and made a part of, the divorce decree may not 
be modified by the court by virtue of its power to 
modify decrees for alimony.77.lo 

d. Allowances Pixed by Agreement 

As a general rule, a court's exercise of the power to 
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modify an alimony decree is not affected by the fact that 
the decree is based on an agreement entered into by the 
parties, but allowances in gross or those calling for pay¬ 
ments which are an integral and inseparable part of an 
adjustment of property rights are not subject to modifi¬ 
cation. 

As a general rule, a court’s exercise of power to 
modify an alimony decree is not affected by the fact 
that the decree is based on an agreement entered 
into by the parties,78 especially when the agreement 
was not incorporated in, or referred to, in the de- 


111.—Walter v. Walter, 189 Ill.App. 
346. 

(2) Ajjreement between divorced, 
husband and wife, without court's ap¬ 
proval, for modifleation of amount of 
alimony and maintenance under di¬ 
vorce decree, was not the “law of the 
case" as of the date of the agree¬ 
ment, and was not conclusive on the 
court or on the parties, although it 
was entitled to consideration on sub- 
st‘fiuent motion by divorced husband 
for reduction in amount of alimony 
payments. 

Ill.—Cahill V. Cahill, 46 N.E.2d 69, 
316 Ill.App. 324. 

(3) An agreement entered into be¬ 
tween per.sons who were formerly 
husband and wife and who had been 
divorced, purporting to delete a pro¬ 
vision from property settlement 
agreement confirmed by divorce de¬ 
cree, and to substitute a cash settle¬ 
ment for monthly alimony payments 
roQuired under divorce decree, was 
not binding on parlies where it was 
not approved by court. 

Or.—Ftwes v. Eeves, 254 P.2d 694, 198 
Or. 151. 

77.6 Mo.—Carl v. Carl, App., 284 S. 
W.2d 41. 

77.10 N.y.—Metcalf v. Metcalf, 87 
N.y.S.3d 122, 274 App.Div. 744. 

78. U.S.—Holvering v. Leonard, N. 
Y.. 60 S.Ct. 780, 310 U.S. 80, 84 L. 
Ed. 1087. 

Ooggans V. Osborn, C.A.Alaska, 
237 F,2d 186—C. I. It. v. Nicolai, C. 
<’!.A.9, 126 F.2d 927. 

Ala.—Walker v. Walker, 62 So.2d 605, 
256 Ala. 599—Colton v. Colton, 41 
So.2d 398, 252 Ala. 442—llussell v. 
KusseU, 24 So.2d 124, 247 Ala. 284 
—Garlington v. Oarllngton, 22 So. 
2d 89, 246 Ala. 665—Adams v. Ad¬ 
ams, 159 So. 80, 229 Ala. 688— 
Worthington v. Worthington, 139 
So. 334, 224 Ala. 237—Sullivan v. 
Sullivan, ill So. 911, 216 Ala. 627. 
Ariz.—(lillesple v. Gillespie, 242 P.2d 
837, 74 Ariz. 1. 

Cal.—riumcr v. Plumer, 313 P.2d 549, 
48 C.2d 820—Bratnober v. Brat- 
nober, 309 P.2d 441, 48 C.2d 269— 
Hough V. Hough, 160 P.2d 16, 26 

C.2d 605. 

Hflvern v. Helvern, 294 P.2d 482, 
139 C.A.2d 819—^Werner v. Werner, 
260 P.2d 061, 120 C.A.2d 248—Dun¬ 


ning v. Dunning, 249 P.2d 609, 114 
C.A.2d 110—Johnston v. Johnston, 
App., 243 P.2d 795, hearing dis¬ 
missed—Pearman v. Pearman, 231 
P.2d 101, 104 C.A.2d 250—Brady v. 

Brady, 210 P,2d 69, 94 C.A.2d 261— 
Weedon v. Weedon, 207 P.2d 78, 92 

C. A.2d 367—^Kroupa v. Kroupa, 205 P. 
2d 683, 91 C.A.2d 647—Howarth v. 
Howarth, 183 P.2d 670, 81 C.A.2d 
266—Gosnell v. Webb, 139 P.2d 985, 
60 C.A.2d 1—Innes v. McColgan, 
118 P.2d 856, 47 C.A.2d 781, motion 
amended 126 P.2d 930, 62 C.A.2d 
698—Smith v. Smith, 270 P. 463, 94 
C.A. 35—Hughes v. Hughes, 228 P. 
675, 68 C.A. 195—Mathews v. Math¬ 
ews, 204 P. 27, 55 C.A. 661. 

Colo.—Zook V. Zook, 195 P.2d 387, 
118 Colo. 299—Canary v. Canary, 3 
P.2d 802, 89 Colo. 483. 

Conn.—^Lasprogato v. Lasprogato, 18 
A.2d 353,127 Conn. 510. 

D. C.—Rogers v. Rogers, 203 F.2d 61, 
92 U.S.APP.D.C. 97. 

Pla.—^Port V. Port, 90 So.2d 313. 

Idaho.—^McHan v. McHan, 84 P.2d 
984, 69 Idaho 496. 

Ill.—Maginnis v. Maginnis, 163 N.E. 
654, 323 Ill. 113—Herrick v. Her¬ 
rick, 149 N.E. 820, 319 Ill. 146. 

Pope V. Pope, 65 N.E.2d 693, 328 
Ill.App. 1—Jacobs V. Jacobs, 65 N. 

E.2d 688, 328 Ill.App. 133—Molt v. 
Molt, 49 N.E.2d 860, 320 IlLApp. 133 
—Miller v. Miller, 46 N.B.2d 102, 
317 IlhApp. 447—Cahill v. Cahill, 
46 N.E.2d 69, 316 Ill.App. 324— 
Kaiser v. Kaiser, 34 N.B.2d 127, 310 
IlLApp. 390—^Joachim v. Joachim, 
2G7 IlLApp. 237—^Thompson v. 
Mentzor, 216 IlLApp. 470. 

Iowa.—Brin v. Brin, 37 N.W.2d 261, 
240 Iowa 659—^Pedersen v. Peder¬ 
sen. 17 N.W.2d 520, 235 Iowa 708 
—Nicolls v. Nicolls, 235 N.W. 288, 
211 Iowa 1193. 

Me.—Remick v. Rollins, 49 A.2d 172, 
142 Me. 206. 

Md.—Knabe v. Knabe, 6 A.2d 366, 
176 Md. 606, 124 A.L.R. 1317. 

Mass.—^Pabrizio v. Pabrizio, 56 N.E. 
2d 604, 316 Mass. 343—Wilson v. 
Caswell, 172 N.B. 251, 272 Mass. 
297 —Oakes v. Oakes, 166 N.E. 17, 
266 Mass. 150. 

Mich.—Kyte v. Kyte, 37 N.W.2d 7B4, 
325 Mich. 149—Marks v. Marks, 251 
N.W. 394, 265 Mich. 221—^Eddy v. 
Eddy, 249 N.W. 868, 264 Mich. 328 
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—Kelly V. Kelly, 233 N-W. 170. 252 
Mich. 92—Schweim v. Schweim, 206 
N.W. 353, 233 Mich. 67—Skinner v. 
Skinner, 171 N.W. 383, 205 Mich. 
243. 

Minn.—Mund v. Mund, 90 N.W.2d 309 
—Mark v. Mark, 80 N.W.2d 621, 248 
Minn. 446—Botkin v. Botkin, 77 N. 
W.2d 172, 247 Minn. 25—^i^te v. 
Kate, 48 N.W.2d 551, 234 Minn. 402 
—^Pruen v. Pruen, 37 N.W.2d 417, 
228 Minn. 391—Wilcox v. Wilcox, 
24 N.W.2d 237, 222 Minn. 279— 
Vassar v. Vassar, 283 N.W. 483, 204 
Minn. 326—^Randall v. Randall, 231 
N.W. 413, 181 Minn. 18. 

Miss.—^Hughes v. Hughes, 72 So. 2d 
677, 221 Miss. 283. 

Mo.—^Alverson v. A1 verson, App., 249 
S.W.2d 472—Tysdal v. Tysdal, App., 
235 S.W.2d 124—Cervantes v. Cer¬ 
vantes, 203 S.W.2d 143, 239 Mo.App. 
932—Davis v. Davis, App., 196 S.W. 
2d 447—Moser v. Moser, 148 S.W. 
2d 71, 235 Mo.App. 784—Hayes v. 
Hayes, App., 76 S.W.2d 614—^Brown 
V. Brown, 239 S.W. 1093, 209 Mo. 
App. 416—^Eaton v. Eaton, App., 237 
S.W. 896. 

N.H.—Le Beau v. Le Beau, 114 A. 28, 
80 N.H. 139. 

N.J.—Corbin v. Mathews, 19 A.2d 633, 
129 N.J.Eq. 649—Greenberg v. 
Greenberg, 133 A. 768, 99 N.J.Eq. 
461. 

N.M.—Scanlon v. Scanlon, 287 P.2d 
238, 60 N.M. 43. 

R. I.—^Brown v. Brown, 138 A. 179, 48 
R.I. 420. 

S. D.—Shoop V. Shoop, 237 N.W. 904, 
68 S.D. 593. 

Tenn.—Doty v. Doty, 260 S.W.2d 411, 
37 Tenn.App. 120—Osborne v. Os¬ 
borne, 197 S.W.2d 234, 29 Tenn. 
App. 463. 

Utah.—Canister v. Callister, 261 P. 
2d 944, 1 Utah 2d 34—^Jones v. 
Jones, 139 P.2d 222, 104 Utah 275 
—^Barraclough v. Barraclough, 111 
P.2d 792, 100 Utah 196. 

Va.—Gloth V. Gloth, 153 S.E. 879, 154 
Va. 611, 71 A.L.R. 700. 

Wash.—Millheisler v. Millheisler, 261 
P.2d 69, 43 Wash.2d 282—^Duncan 
V. Duncan, 172 P.2d 210, 25 Wash. 
2d 843—^Von Herberg v. Von Her- 
berg, 106 P.2d 737, 6 Wash.2d 100. 
Wis.—Luedke v. Luedke, 264 N.W. 
525, 215 Wis. 303. 
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Wyo.—Buchler r. Buchler, 202 P.2d 
670, 65 Wyo. 452—Lonabaugh v. 
Lonabaugh, 22 P.2d 199, 46 Wyo. 
28. 

19 C.J. p 271 note 25. 

AUmony provisions in final consent 
decree are subject to modification. 
IlL—Herrick v. Herrick, 149 N.E. 820, 
319 Ill. 146. 

Jacobs V. Jacobs, $5 ]Sr.E.2d 588, 
328 I11.APP. 133. 

Mo.—^Alverson v. Alverson, App., 249 

S. W.2d 472. 

R.I.—Brown v. Brown, 6 A.2d 144, 62 
HI. 375—^Reynolds v. Reynolds, 166 
A. 686, 53 R.I. 326—Prosser v. 
Prosser, 150 A. 754, 51 R.I. 58— 
Brown v. Brown, 138 A. 179, 48 R. 
I. 420—Ward v. Ward, 135 A. 241, 
48 R.I. 60. 

XTnder reservation of jurisdiction 
to modify, the court can modify a 
decree for alimony based on an agree¬ 
ment. 

Ky.—Boelimer v. Boehmer, 82 S.W. 
2d 199, 259 Ky. 69. 

Nev.—Lewis v. Lewis, 2 P.2d 131, 
63 Nev. 398. 

N.Y.—Carpenter v. Carpenter, 226 N. 

T. S. 431, 130 Misc. 698—Hamlin v. 
Hamlin, 221 N.Y.S. 249, 129 Misc. 
263, affirmed 227 H.Y.S. 819, 223 
App.Div, 810, leave to appeal grant¬ 
ed 230 N.Y.S. 61, 224 App.Div, 168. 

Statute part of agreement and decree 

(1) Where divorce decree approves 
agreement providing for payment of 
future installments for maintenance, 
the parties are deemed to have con¬ 
tracted in view of statute authorizing 
modification of decree. 

Or.—Prime v. Prime, 139 P.2d 650, 
172 Or. 34. 

(2) Statute authorizing modifica¬ 
tion of alimony allowances becomes 
a part of a decree based on an agree¬ 
ment. 

Ill.—Adler v. Adler, 26 N.E.2d 504, 373 
Ill. 361—Herrick v. Herrick, 149 
N.E. 820, 319 Ill. 146. 

N.J.—Schluter v. Schluter, 93 A.2d 
211, 23 N.J.Super. 409. 

(3) Stated differently, by reason of 
the statute authorizing modification 
of an award of alimony, an agree¬ 
ment or stipulation as to alimony is 
not binding on the court, but serves 
only as a recommendation, and if the 
court adopts the suggestion of the 
parties it does not lose the right to 
modify. 

Utah.—Canister v. Callister, 261 P.2d 
944, 1 Utah 2d 34—Jones v. Jones, 
139 P.2d 222, 104 Utah 275—Barra- 
clough V. Barraclough, 111 P.2d 792, 
100 Utah 196. 

Clarifying agreement held to relate 
to decree merging prior agreement, 
and not to constitute a new agree¬ 
ment, with respect to power of court 
to modify. 

lll.-~Adler v. Adler, 26 N.E.2d 604, 
373 111. 361. 
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Agreement for support of wife and 
children 

Where agreement by which hus¬ 
band agreed to provide maintenance 
for wife and daughters stipulated 
that payment was for the support of 
the wife and the two children and 
not for the wife alone and agreement 
was embodied in divorce decree, court 
was authorized to change provisions 
to meet changing circumstances. 
IsT.J.—Rufner v. Rufner, 24 A.2d 180, 
131 N.J.Ea. 193. 

Decree not Intended as substitute for 
agreement 

Where divorce decree including 
support provisions of separation 
agreement was not intended as a 
substitute for agreement, such agree¬ 
ment did not deprive court of pow¬ 
er to modify divorce decree on mat¬ 
ters relating to alimony or support, 
but modification of decree did not 
affect rights of the parties under the 
agreement. 

Mass.—Freeman v. Sieve, 84 N.E.2d 
16, 823 Mass. 652, 

In Arkansas 

(1) It has been stated that the par¬ 
ties to divorce action may agree on 
the alimony or maintenance to bo 
paid and, although court is not bound 
by such agreement, if it approves the 
settlement and awards support mon¬ 
ey on that basis, court has no juris¬ 
diction to modify the decree at a 
later date. 

Ark.—Bachus v, Bachus, 227 S.W.2d 
439, 216 Ark. 802. 

(2) On the other hand, it has been 
stated that the fact that an allowance 
of alimony is based on an agreement 
entered into by the parties docs not 
affect the power of the court subse¬ 
quently to modify it. 

Ark.—Wilson v. Wilson, 63 S.W.2d 
990, 186 Ark. 416—Holmes v. 

Ilolmes, 53 S.W.2d 226, 186 Ark. 
261—Pryor v. Pryor, 114 S.W. 700, 
88 Ark. 302. 

(3) More specifically. It has been 
held that a decree based on an agree¬ 
ment is subject to modification when 
the agreement is merely one as to 
the amount the court by its decree 
should fix as alimony and is not in¬ 
tended as an independent agreement 
for the pasnnent of alimony, giving 
the wife an independent cause of ac¬ 
tion. 

Ark.—Adams v. Adams, 267 S.W. 2d 
778, 223 Ark. 656—^Lively v. Lively, 
261 S.W.2d 409, 222 Ark. 601—Sea¬ 
ton v. Seaton, 255 S.W.2d 954, 256 
S.W.2d 556, 221 Ark. 778—Holmes v. 
Holmes, 63 S.W.2d 226, 186 Ark. 261 
—Pryor v, Pryor, 114 S.W. 700, 88 
Ark. 302. 

(4) Such agreement becomes merg¬ 
ed in the decree and loses its contrac¬ 
tual character and the court may 
therefore modify its decree. 

Ark.—Adams v. Adams, supra—Live¬ 
ly V. Lively, supra. 
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(5) On the other hand, it has been 
hold that where the decree is based 
entirely on an agreement of the par¬ 
ties intended as an independent 
agreement for the payment of ali¬ 
mony it is not subject to later modi¬ 
fication. 

Ark.—Lively v. Lively, supra—Seaton 
V. Seaton, supra—Pryor v. Pryor, 
supra. 

(6) So, it has been held that where 
a husband and wife, in contemplation 
of an immediate divorce, enter into a 
contract whereby the husband agrees 
to pay certain sums of money at stat¬ 
ed times, and such parties voluntari¬ 
ly cause this contract to be made a 
part of the decree for divorce, the 
decree cannot subsequently be modi¬ 
fied in so far as it is based on the 
contract. 

Ark.—McCue v. McCue, 197 S.W.2d 
938, 210 Ark. 826—Pryor v. Pryor, 
114 S.W. 700, 88 Ark. 302. 

In Hew York 

(1) The rule stated in the text ha.s 
been followed. 

N.Y.—Goldman v. Goldman, 26 N.E. 
2d 266, 282 N.Y. 206. 

Staehr v. Staehr, 261 N.Y.S. 103, 
237 App.Div. 813—Holahan v. Hola- 
han, 256 N.Y.S. 693, 234 App.Div. 
672—Kunker v. Kimkor, 246 N.Y.S. 
118, 230 App.Div. 641. 

Moyer v. Meyer, 169 N.Y.S.2d 190, 
10 Misc.2d 728. 

(2) So, it has been held that the 
rule that, as long as a separation 
agreement stands unimpeached, court 
cannot alter or change a provision for 
separate maintenance and support of 
wife applies only to contract provi¬ 
sion and not to a provision int.u»rpo- 
rated in a divorce or separation de¬ 
cree. 

N.Y.—Sommer v. Sommer, 94 N.Y.S. 
2d 23, affirmed 100 N.Y.S.2d 141, 
277 App.Div. 998. 

(3) A separation agre(*ment which 
provided that husband should make 
payments to wife and child, that 
agreement should not merge into di¬ 
vorce decree, and that neither party 
would apply to increasti or decrense 
or modify alimony provisions of de¬ 
cree has been held to effect an unlaw¬ 
ful release of husband from his con¬ 
tinuing duty to support, and court 
had control to modify judgment, and 
to afford wife an inquiry to deter¬ 
mine whether payments fairly reprt‘- 
sented measure of husband’s obliga¬ 
tion and whether huslmnd’s financial 
condition had improved. 

N.Y.—Deitch v. Deitch, 149 N.Y.S.2d 
353. 

(4) On the other hand, where sep¬ 
aration agreement containing provi¬ 
sion for payment of alimony provided 
that terms thereof should be incor¬ 
porated in any Judgment making pro¬ 
vision for support of wife, and in 
subsequent action for separation the 
agreement was sustained and provl- 
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cree.79 The agreement ordinarily, becomes merged 
in the decree, thereby losing its contractual nature, 
at least to the extent that the court has power to 
modify the decree.^® 

At least according to some authorities, power to 
modify a decree based on an agreement exists and 
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may be exercised regardless of attempts by the par¬ 
ties to provide against modification.80-5 However, to 
some extent at least, whether or not the decree is 
subject to modification may depend on the nature 
and terms of the agreement and the intention of the 
parties,®and whether the decree is for statutory 


sions thereof made a part of the de¬ 
cree as against wife's charge of 
fraud or duress, it was held that wife 
was bound by agreement and was not 
entitled to increase in amount of ali¬ 
mony, in absence of any abandonment 
of agreement or default by husband, 
or claim of inadequacy. 

N.Y.—Schmelzel v. Schmelzel, 38 N.E. 
2d 114, 287 N.Y. 21, appeal dis¬ 
missed 39 N.E.2d 269, 287 N.Y. 89, 
reargument denied 40 N.E,2d 38, 
287 N.Y. 752. 

(6) In reliance on this decision, in 
a case where a separation agreement 
containing provisions for the support 
of the wife expressly provided that 
it should be made a part of any sub¬ 
sequent divorce decree and a subse¬ 
quent divorce decree expressly incor¬ 
porated the agreement, and the wife 
sought to amend the decree to in¬ 
crease the allowance of support, the 
court said that the wife’s contention 
“that agreement was merged in and 
did not survive the Judgment is not 
borne out by its own terms, by the 
provisions of the Judgment or extra¬ 
neous proof [and] it follows that the 
power of the court to modify a di¬ 
vorce Judgment . . . may not 

bo invoked to impose on the defend¬ 
ant financial obligations greater than 
those assumed by him in the separa¬ 
tion agrooment.” 

N.Y.—Berenberg v, Berenberg, 148 
N.Y.S.2d 169, 172, 8 Misc.2d 765. 

<6) Also in reliance on the Schmel- 
zcl oa.se it has been declared that a 
wife may not have increase in alimo¬ 
ny where a subsisting binding agree¬ 
ment, which suitably measures di¬ 
vorced husband's duty of support, is 
incorporated in divorce Judgment, but 
it has been stated that mere stipula¬ 
tion in pending divorce action does 
not seem to have the same conclusive 
effect, 

N.Y.—Higgins V. Higgins, 119 N.Y.S. 
2d 103. 

Xn. Oregon 

(1) The rule stated in the text has 
been followed. 

Or.—Corpus Juris Secundum cited in 
Prime v. I^rime, 139 P.2d 560, 667, 
172 Or. 34—Warrington v. W^arring- 
ton, 83 P.2d 479, 481, 160 Or. 77— 
Warner v. Warner, 28 P.2d 625, 146 
Or. 641—Phy v. Phy, 240 P. 237, 116 
Or. 31. 

(2) However, In an earlier case it 
was broadly held that a decree based 
on an agreement approved by the 
court was not subject to modification. 
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Or.—^Henderson v. Henderson, 60 P. 
697, 61 P. 136, 37 Or. 141, 82 Am. 
S.R. 741. 48 L..II.A. 766. 

19 C.J. p 271 note 26. 

(3) The conclusion reached by the 
court in the Henderson case has been 
said to be not in keeping with that 
reached in the Phy case “nor with 
the better reasoned cases” and that 
while “it is true that in the Phy case 
the court undertook to distinguish it 
from Henderson ... it would 
have tended more towards clarity and 
certainty had the court overruled its 
former decision.” 

Or.—^Warrington v. Warrington, su¬ 
pra. 

(4) It has been noted that the 
Warrington case overruled Hender¬ 
son. 

Or.—^Esselstyn v. Casteel, 286 P.2d 
666, 672, 205 Or. 344, modified on 
Other grounds 288 P.2d 214, 205 Or. 
344, rehearing denied 288 P.2d 216, 
205 Or. 344. 

79, Ala.—^Morgan v. Morgan, 99 So. 
185, 211 Ala. 7. 

Cal.—Ross V. Ross, 36 P.2d 316, 1 C. 
2d 368. 

Robertson v. Robertson, 93 P.2d 
175, 34 C.A.2d 113—^Armstrong v. 
Armstrong, 23 P.2d 60, 132 C.A. 609. 
Conn.—Lasprogato v. Lasprogato, 18 
A.2d 353, 127 Conn. 610. 

Effect of agreement 
The husband’s agreement is noth¬ 
ing more than an agreement to com¬ 
ply with the court’s order. 

Cal.—^Armstrong v. Armstrong, 23 P. 
2d 50, 132 C.A. 609. 

80. Ala.—Colton v. Colton, 41 So.2d 
398, 262 Ala. 442—Garlington v. 
Garlington, 22 So.2d 89, 246 Ala. 
666—^Adams v. Adams, 169 So. 80, 
229 Ala, 688—^Worthington v. 
Worthington, 139 So. 334, 224 Ala. 
237. 

Ill.—Adler v. Adler, 26 N.E.2d 604, 
373 Ill. 361—^Maginnis v. Maginnis, 
163 N.E. 654, 323 Ill. 113—Herrick 

V. Herrick, 149 N.B. 820, 319 Ill. 
146. 

Jacobs V. Jacobs, 65 N.E.2d 688, 
328 I11.APP. 133. 

Iowa.—^Pedersen v. Pedersen, 17 N. 

W. 2d 520, 235 Iowa 708. 

N.J.—Corbin v. Mathews, 19 A,2d 633, 
129 N.J.Bq. 649. 

N.Y.—Kunker v. Kunker, 246 N.Y.S. 

118, 230 App.Div. 641. 

Tenn.—^Doty v. Doty, 260 S.W.2d 411, 
37 Tenn.App. 120—Osborne v. Os¬ 
borne, 197 S.W.2d 234, 29 Tenn. 
App. 463. 


Stipulation requesting incorpora¬ 
tion of certain provisions becomes 
merged in decree when entered and 
is not, in absence of statute, so far 
of a contractual nature as to pre¬ 
clude the court subsequently from 
modifying the decree. 

Conn.—Lilley v. Lilley, 5 A.2d 849, 
125 Conn. 339. 

80.5 N.M.—Scanlon v. Scanlon, 287 
P.2d 238, 60 N.M. 43. 

Utah.—Canister v. Callister, 261 P. 
2d 944, 1 Utah 2d 34. 

80.10 Cal.—^Plumer v. Plumer, 313 
P.2d 549, 48 C.2d 820—Hough v. 
Hough, 160 P.2d 15, 26 C.2d 605. 
Colo.—International Trust Co. v. 
Liebhardt, 139 P.2d 264, 111 Colo. 
208, 147 A.L.R. 700. 

Pla.—^Port V. Port, 90 So.2d 313— 
Haynes v. Haynes, 71 So.2d 491. 
Mo.—Jenkins v. Jenkins, App., 257 S. 
W.2d 250—^Allcorn v. Allcorn, App., 
241 S.W.2d 806. 

Va.—^Henebry v. Henebry, 38 S.B.2d 
320, 185 Va. 320. 

Approval of decree by attorney 

(1) Pact that divorce decree con¬ 
tained the notation “approved” fol¬ 
lowed by the signature of husband’s 
attorney did not transform the draft 
of the decree into a “contractual 
agreement’’ so as to preclude the hus¬ 
band from making application for 
modification of award of alimony. 
Cal.—^Leupe v. Deupe, 130 P.2d 697, 

21 C.2d 145. 

(2) So, decree marked “0. K,” by 
the solicitors for the respective par¬ 
ties is, nevertheless, subject to modi¬ 
fication by the court* 

Ill.—^Kupfer V. Kupfer, 215 IlLApp. 
170. 

Stipnlatiou iuteuded to be merged 
Where parties to divorce action 
prepared stipulation for support of 
wife and children merely to avoid 
necessity of adducing evidence at 
the inquest and intended as far as 
alimony and support were concerned 
to merge terms of the stipulation in 
the decree, court was not deprived 
of Jurisdiction after decree to mod¬ 
ify amount of support stipulated. 
N.Y.—Addis v. Addis, 73 N.Y.S.2d 843. 
Void agreement 

Where parties’ agreement for pay¬ 
ment of alimony was incorporated 
in divorce decree, but agreement was 
void because of provision that di¬ 
vorce suit would not be contested, 
court in subsequent proceeding for 
I modification of original decree would 
1 not enforce the void agreement. 
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alimony and is not mere judicial approval of a con¬ 
tractual obligation.so-15 Thus, if the agreement is 
intended merely as an advisory instrument for the 
court, leaving the ultimate decision on the question 
of alimony to the court, a decree based thereon will 
be subject to modification.s<^-20 On the other hand, 
if the agreement was intended as a final and binding 
contract between the parties on the matter of support 
and maintenance, leaving nothing for the determina¬ 
tion of the court on the question of the amount 
of the allowance, a decree based thereon has been 
held to be not subject to modification,^0.25 except by 
consent of the parties.^O-^® So, if the agreement 


goes beyond the period and scope of an alimony al¬ 
lowance it may be deemed to retain its contractual 
character, even though incorporated or referred to in 
the decree, and the provisions of the decree will not 
be subject to modification.so-35 

Moreover, the general rule permitting modifica¬ 
tion of a decree based on an agreement has not 
been universally followed and it has been held that, 
in the absence of fraud, mistake, or other equitable 
grounds, the court cannot modify an agreement 
which it has approved providing for the wife’s sup- 
port,®^ or an alimony decree based on an agreement 
between the parties, ^2 unless the agreement itself 


Tenn.—Perry v. Perry, 192 S.W.2d 
830, 183 Tenn. 362. 

Agrreement not disclosed to court 
Right to modify decree for support 
of wife is unaffected by any prior 
agreement of parties as to its provi¬ 
sions, in the nature of property set¬ 
tlement, where this was not made 
known to the court. 

Cal.—^Lynch v. Lynch, 230 P. 462, 
69 C.A. 66. 

Collusion 

An arrangement by which amount 
of alimony was agreed on irrespec¬ 
tive of wife’s needs and husband’s 
ability to pay, in consideration of 
husband withdrawing his answer and 
allowing wife to obtain her divorce 
without opposition, could amount to 
collusion and move court to deny 
wife’s subsequent application for in¬ 
crease of alimony. 

N.J.—^DeJonge v. DeJonge, 83 A.2d 
370, 16 N.J.Super. 333. 

80.15 Md.—Bart v. Bart, 35 A.2d 126, 
182 Md. 477. 

Mo.—Moran v. Moran, App., 286 S.W. 
2d 389—^Wesson v. Wesson, App., 
271 S.W.2d 214. 

Ko single factor controlling 

In determining the character of the 
decree, no single factor is controlling 
but agreement as whole, circum¬ 
stances under which it was made, 
nature and value of property to be 
divided between parties, and lan¬ 
guage of decree are to be considered, 
although fact that parties and court 
provide for issuance of execution on 
judgment is important factor in indi¬ 
cating that decree is for statutory 
alimony and is not mere judicial ap¬ 
proval of contx'actual obligation. 

Mo.—^Wesson v. Wesson, supra. 

Where decree merely recognized 
question of support was settled by 
agreement, the court could not ex¬ 
ercise its power to modify alimony 
decrees. 

Ill.—Smith V. Johnson, 236 Ill.App. 
339, affirmed 161 N.E. 650, 321 Ill. 
134. 

Where court lacks power to award 
aUmony, an award based on a con¬ 


tract approved by the court is not 
subject to modification. 

Cal.—Armstrong v. Armstrong, 23 P. 
2d 60, 132 C.A. 609—Johnson v. 
Johnson, 285 P. 902, 104 C.A. 283. 
80.20 Mo.—^Alverson v. Alverson, 
App., 249 S.W.2d 472—^Allcorn v. 
Allcorn, App., 241 S.W.2d 806— 
Hayes v. Hayes, App., 76 S.W. 2d 
614. 

Stipulation, merely requesting in¬ 
corporation of certain provisions in 
the decree does not preclude the sub¬ 
sequent modification of the decree. 
Conn.—Lilley v. Lilley, 5 A.2d 849, 
126 Conn. 330. 

80.25 Mo.—^Alverson v. Alverson, 
App., 249 S.W,2d 472—Allcorn v. 
Allcorn, App., 241 S.W.2d 806. 

80.30 Mo.—^Allcorn v. Allcorn, su¬ 
pra, 

80.35 Colo.—International Tru.st Co. 
V. Liebhardt, 139 P.2d 264, 111 
Colo. 208, 147 A.L,R. 700. 

Mo.—Bart v. Bart. 36 A.2d 126, 182 
Md. 477—^Marshall v. Marshall, 163 
A. 874, 164 Md. 107—Spear v. Spear, 
149 A. 468, 168 Md. 672—Dickey v. 
Dickey, 141 A. 387, 154 Md. 675, 68 
A.L.R. 634. 

N.Y.—Schnltzer v. Buerger, 262 N.Y. 

S, 386, 237 App.Div, 622. 

Fact that decree calls it alimony im¬ 
material 

Where the terms of a contract be¬ 
tween the parties give the wife an al¬ 
lowance which the court would have 
no authority to give her as alimony, 
the fact that the court approves the 
contract and decrees to the wife the 
same allowance that the contract 
gives her does not convert such al¬ 
lowance into alimony and thereby 
render it subject to modification, even 
though the decree calls it alimony. 
Mo.—North V. North, 100 S.W.2d 582, 
339 Mo. 1226, 109 A.L.R. 1061. 

Davis V. Davis, App., 196 S.W. 
2d 447. 

81. Mont.—Corpus Juris Secundum 
cited in Towne v. Towne, 169 P.2d 
352, 355, 117 Mont. 453. 

82. Mo.—Taylor v. Taylor, 201 S.W. 


2d 176, 366 Mo. 56, stating law of 
Ohio. 

Ohio.—^Mozden v. Mozdon, 122 N.B. 
2d 295, 162 Ohio St. ICO—Newman 
V. Nowman, 118 N.E.2d 649, 161 
Ohio St. 247. 

Armstrong v. Armstrong, App., 
139 N.E.2d 471—Sinclair v. Sin¬ 
clair, 120 N.E.2d 311, 98 Ohio App. 
308—Martin v. Martin, 93 N.B.2d 
421, 91 Ohio App. 52—Joshua v. 
Joshua, App., 87 N.E.2d 106—Hofer 
V. Hofer, App., 42 N.E.2d 165— 
Heilhrun v. Hoilbrun, App,, 34 N.E. 
2d 310—Polz V. Polz, 181 N.E. 668, 
42 Ohio App. 136—^Kettenring v. 
Kottenring, 163 N.E. 43, 29 Ohio 
App. 02—Connolly v. Connolly, 16 
Ohio App. 92. 

Buie applies to parol agreemeuts 

Ohio.—Mozden v. Mozclcn, 122 N.E.2d 
295, 162 Ohio St. 169. 

Consent decree or Judgment 

(1> In absence of finding that 
agreement incorporated in consent 
judgment, providing for support, was 
unfair to wife, or that her consent 
thereto wn.s obtained by fraud or 
mutual mistake, .such consent judg¬ 
ment could not bo .st*t aside except 
by consent of parties. 

N.a—Holden v. Holden, 96 S.B.2d 
118, 246 N.C. 1—Rayfleld v. Ray- 
field, 89 S.E.2d 399, 242 N.C. 691. 
(2) Refusing to set aside consent 
decree held not error in tlu* nb.senco 
of fraud, accident, or mistake*. 

Ga.—Wilbanks v. Wilbanks, 126 S.E. 
202, 169 Ga. 196. 

Court might find settlement em¬ 
bodied in decree was voluntary and 
therefore binding. 

S.D.—Glad V. Glad, 216 N.W, 031, 61 
S.D. 674. 

Xu Kentucky 

(1) The rule stated In the text 
has been followed, 

Ky.—Coleman v. Hunt. 258 S.W.2d 
484—^Jackson v. Jack.son, 200 S.W. 
2d 79, 306 Ky. 716—l^iuley v. Paul¬ 
ey, 132 S.W.2a 612, 280 Ky. 66— 
Hargis V. Hargis, 66 S.W,2d 69, 262 
Ky. 198—Renick v. Renick, 67 S.W. 
2d 663, 247 Ky. 628—Keach v, 
Keach, 280 S.W. 708, 217 Ky. 728. 
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provides for revision's or the court retains control 
of the action.^S.5 Xhe court cannot, of course, mod¬ 
ify a decree for alimony based on an agreement 
where it is without the general power to modify an 
alimony decree nor can the court, on application 
of one of the parties, and against the objections of 
the other, amend a judgment by inserting therein 
provisions of a written agreement respecting ali¬ 
mony, which agreement was not intended to be a 
part of the decree.85 

Allowances in gross. Where the power to modify 
allowances of alimony does not extend to allowances 
in gross, as discussed supra subdivision a of this sec¬ 
tion, a lump-sum award of alimony based on an 
agreement of the parties approved by the court is not 
subject to modification.85.5 The rule is otherwise. 
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however, where a further award of alimony may he 
made notwithstanding an award of alimony in 
gboss,^® although where the court on investigation 
has found that the provisions are fair and adequate, 
it is ordinarily regarded as being binding on the hus¬ 
band,87 and the wife,88 except in case of her absolute 
and unavoidable destitution ;8 9 but where there is a 
mere pro forma approval without adequate investi¬ 
gation of the facts, a subsequent award is within 
the court’s jurisdiction.®® Whether or not an award 
of alimony in gross based on an agreement of the 
parties is subject to modification may depend on the 
character and nature of the agreement on which it 
is based.®®-5 If the payments called for are an in¬ 
tegral and inseparable part of a property settlement 
the decree is ordinarily not subject to modifica¬ 
tion.®®*^® 


(2) However, it has been declared 
that “as a general rule the exercise 
of the power of the court to modify 
a decree for alimony is not affected 
by the fact that it is based upon an 
agreement entered into by the par¬ 
ties, for the agreement became 
merged into the judgment and lost 
its contractual nature.” 

Ky.—^Corpus Juris Seoundum cited in 
Pegram v. Pegram, 219 S.W.2d 772, 
774, 310 Ky. 86, 

(3) In line with the latter view, al¬ 
though without express mention 
thereof, a decree fixing alimony pur¬ 
suant to an agreement has been 
treated as subject to modification. 

Ky.—Moneypenny v. Moneypenny, 

219 S.W.2d 960, 310 Ky. 9. 

83. Ky.—Coleman v. Hunt, 258 S.W. 
2d 484—^Pauley v. Pauley, 132 S.W. 
2d 612, 280 Ky. 66—Duff v. Duff, 
121 S.W.2d 933, 275 Ky, 367—Hona- 
kor V. Honaker, 101 S.W,2d 679, 267 
Ky. 129—Boehmer v. Boehmer, 82 
aW-Sd 199, 269 Ky. 69. 

Ohio.—Martin v. Martin, 93 KE.2d 
421, 91 Ohio App. 62—Polz v. Polz, 
181 N.E. 668, 42 Ohio App. 135. 

83,5 Ky.—Coleman v. Hunt, 268 S.W. 
2d 484—Pauley v. Pauley, 132 S.W. 
2d 512, 280 Ky. 66—^Honaker v. 
Honaker, 101 S.W.2d 679, 267 Ky. 
129. 

Ohio.—^Newman v. Newman, 118 N.E. 

2d 649, 161 Ohio St. 247. 
Reservation of right to modify gen¬ 
erally see supra subdivision b of 
this section. 

84, U.S.—^S''uUer v. Helvering, C.C. 
A., 106 P.2d 903, applying Nevada 
law. affirmed Helvering v. Puller, 
60 S.Ct. 784, 310 U.S. 69. 84 D.Ed. 
1084—Helmberger v. Joseph, C.C.A. 
Ohio, 66 P.2d 171. 

Ala.—Worthington v. Worthington, 
117 So. 645, 218 Ala. 80. 

Ga.—Hardy v. Pennington, 1 S.E.2d 
667, 187 Ga. 623. 


Ky.—^Pauley v. Pauley, 132 S.W.2d 
612, 280 Ky. 66—Duff v. Duff, 121 
S.W.2d 933, 275 Ky. 367—Honaker 
V. Honaker, 101 S.W.2d 679, 267 
Ky. 129. 

19 C.J. p 270 note 11. 

85. N.Y.—^Lester v. Lester, 169 N.T. 
S. 266, 102 Misc. 630. 

85.5 Mich.—Winegrocki v. Wine- 
grocki, 50 N.W.2d 182, 331 Mich. 
634. 

86. N.J.—Walker v. Walker, 178 A. 
743, 118 N.XEa. 309. 

In Connecticut 

In an action in which the wife de¬ 
manded a stated sum of money in 
addition to other property and hus¬ 
band agreed to the stated amount and 
the other property demanded but ask¬ 
ed for payment in installments, and 
parties entered into stipulation for 
transfer of property and payment of 
certain amount weekly for certain 
period of years, and the judgment 
embodied the agreement although 
the agreement was not itself incor¬ 
porated or referred to therein, the 
judgment was subject to modification. 
Conn.—Lasprogato v. Lasprogato, 
18 A.2d 353, 127 Conn. 610. 

87. Mo,—^Landau v. Landau, App., 71 
S.W.2d 49. 

88. N.J.—Glasco V, Glasco, 164 A. 12, 
112 N.J.E<i. 114—Greenberg v. 
Greenberg, 133 A. 768, 99 N.J.Eqi. 
461. 

Parmly v. Parmly, 1 A.2d 646, 
16 N.J.Misc, 447, affirmed 5 A.2d 
789, 125 N.J.E<1. 645. 

Xizecuted agreement embodied in 
decree held binding. 

R.I.—^Brown v. BroWn, 138 A. 179, 
48 R.I. 420. 

89. N.J.—Kirshbaum v. Kirshbaum, 
5 A.2d 792, 125 N.J.Eq. 658. 

Parmly v. Parmly, 1 A.2d 646, 
16 N.J.Misc. 447, affirmed 5 A.2d 
789, 125 N.J.Eq. 545. 
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Application will be scrutinized with 
the utmost caution. 

N.J.—^Parmly v. Parmly, supra. 

90. N.J.—^Parmly v. Parmly, 5 A. 

2d 789, 125 N.J.Eq. 545. 

90.5 Ill.—Walters v. Walters, 99 N. 

E.2d 342, 409 Ill. 298. 

Decree not for gross sum 

(1) A decree directing defendant 
to pay plaintiff a fixed amount each 
month for a certain period for ali¬ 
mony and support, as provided in an 
agreement, has been held not a de¬ 
cree for alimony in a gross sum 
which could not be modified. 

Ill.—Miller v. Miller, 46 N.E.2d 102, 
317 IlLApp. 447. 

(2) Decree for definite amount pay¬ 
able in installments as allowance in 
gross not subject to modification see 
supra subdivision a of this section. 

90.10 Ky.—Jackson v. Jackson, 209 
S.W.2d 79, 306 Ky. 715. 
Installments over definite period 
Where agreement of parties was 
entered into with intention of fully 
and permanently adjusting property 
rights, provisions therein for pay¬ 
ment of fixed amount per week for a 
fixed number of years as alimony 
were an integral part of adjust¬ 
ment of property rights and decree 
based on agreement was not subject 
to modification. 

Mo.—Tracy v. Tracy, App., 205 S.W. 

2d 947. 

In Illinois 

(1) A decree based on a contract 
providing for the payment of a lump 
sum in installments extending over a 
definite period of time and reciting 
that the payments therein provided 
were made as “a lump sum property 
settlement and alimony in gross in 
full” of the wife’s right, title, and 
interest of every kind in and to the 
property, income of the estate of the 
husband and making the payments a 
charge against the estate of the 
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Property settlement agreements, A decree pro- vided that the support provisions are severable from 
viding for payments for alimony, maintenance, or the propeity settlement,^0*30 and the support pay- 
support is subject to modification by the court on a ments have the character of statutory alimony,90-35 
proper showing even though the decree incorporates but not if the payments in themselves are an integral 
and approves a property settlement agreement,90.16 and inseparable part of an adjustment of property 
and may be based on such agreement,90-20 as where rights approved by the court,00.40 or have the char- 
the agreement contains support provisions,00.25 pro- acter of contractual obligations, rather than statu- 


husband has been held not subject to 
m<>diflcation, the agrreement being re¬ 
garded as a property settlement, 
rather than an agreement for the 
payment of alimony. 

Ill.—VValters v. Walters, 99 N.E.2d 
342, 343, 409 Ill. 298. 

(2) Other decrees based on similar 
agreements have been held not sub¬ 
ject to modification. 

Ill.—Stromsem v, Stromsem, 101 
N.E.2d 742, 344 Ill.App. 630, sec¬ 
ond case—Kohl v. Kohl, 71 N.E. 
2d 368, 330 Ill.App. 284. 

(3) On the other hand, a decree 
based on an agreement providing for 
the transfer of certain real and per¬ 
sonal property and in addition fur¬ 
ther providing for the payment of a 
fixed sum as gross alimony payable 
in installments over a definite period 
of time has been held subject to 
modification with, respect to the in¬ 
stallment payments. 

Ill,—Banck v. Banck, 64 N.E.2d 677, 
322 IlLApp. 369, leave to appeal de¬ 
nied 326 IlLApp. XIV. 

<4) Supreme court has stated that 
the denial of leave to appeal in the 
Banck case is merely authority for 
the correctness of the result reached 
and in no way adopts or certifies to 
the language stated in the opinion. 
Ill.—Walters v. Walters, 99 N.E.2d 
342, 409 Ill. 298. 

90.L5 Cal.—^Plumer v. Plumer, 313 
P.2d 649, 48 C.2d 820. 

Ill.—Schwoidler v. Schweidler, 70 N. 
E.2d 89, 320 IlLApp. 643—Camp¬ 
bell V. Campbell, 66 N.E,2d 484, 328 
IlLApp. 322. 

Miss.—^Hughes v. Hughes, 72 So,2d 
677, 221 Miss. 283. 

Mo.—-Cervantes v. Cervantes, 203 S. 
W.2d 143, 239 Mo.App. 932. 

Xf agreement is not incorporated in, 
and made a part of, decree and court 
does not approve of agreement as 
fair and equitable or rule on contrac¬ 
tual relations of parties, court re¬ 
tains jurisdiction to modify alimony 
award. 

CaL—^Du<iue v. Duqiue, 317 P.2d 63, 
166 C.A,2d 142. 

90M Cal.—^Bradley v. Superior 

Court In and For City and County 
of San Francisco, 310 P.2d 634, 48 
C.2d 609—Codorniz v. Codorniz, 216 
P.2d 32, 34 C.2d 811. 

No reference to settlement 
Award of alimony is subject to 
modification even when based on a 
pro party settlement where decree 


makes no reference to settlement 
agreement. 

Cal.—^Kroupa v. Kroupa, 205 P.2d 
683, 91 C.A.2d 647. 

90.25 Ariz.—Gillespie v. Gillespie, 
242 P.2d 837, 74 Ariz. 1. 

CaL—Tuttle v. Tuttle, 240 P,2d 687, 
38 C.2d 419—^Adams v. Adams, 177 
P.2d 265, 29 C.2d 621. 

Grolla V. Grolla, 311 P.2d 647, 
161 C.A.2d 253—^Kelley v. Kelley, 
311 P.2d 90, 151 C.A.2d 228—Wer¬ 
ner V. Werner, 260 P.2d 961, 120 C. 
A.2d 248—Pearman v. Pearman, 231 
P,2d 101, 104 C.A.2d 250—Weedon 
V. Weedon, 207 P.2d 78, 92 C.A.2d 
367—Gosnell v. Webb, 139 P.2d 986, 
60 C.A.2d 1. 

Conn,—^Lasprogato v. Lasprogato, 18 
A.2d 363, 127 Conn. 510. 

D.C.—^Rogers v. Rogers, 203 F.2d 61, 
92 U.S.App.D.C. 97. 

Mich.—-Kyte v. Kyte. 37 N.W.2d 784, 
325 Mich, 149, 

N.M.—Scanlon v. Scanlon, 287 I^2d 
238, 60 N.M. 43. 

Or.—Hurner v. Hurner, 170 P.2d 720, 
179 Or. 349—Prime v. Prime, 130 P. 
2d 550, 172 Or. 34. 

Tenn.—Doty v. Doty, 260 S.W.2d 411, 
37 Tenn.App. 120. 

Utah.—Canister v. Oallister, 261 P.2d 
944, 1 Utah 2d 34. 

Wyo.—Buchler v. l^uchler, 202 P.2d 
670, 66 Wyo. 452. 

90.30 Ariz.—Gillespie v. Gillespie, 
242 P.2d 837, 74 Ariz. 1. 

CaL—Grolla v. Grolla, 311 P.2d 547, 
161 C,A.2d 253—Kelley v. Kelley, 
311 P.2d 90, 161 C.A.2d 228—Gos- 
nell V. Webb, 139 P.2d 086, 60 C.A. 
2d 1. 

Conn,—-Lasprogato v. Dasprogato, 18 
A.2d 353, 127 Conn. 510. 

D.C.—^Rogers v. Rogers, 203 F.2d 61, 
92 U,S.App,D.C. 97. 

Mich.—^Kyte v. Kyte, 37 N.W.2d 784, 
325 Mich. 149. 

N.M.—Scanlon v. Scanlon, 287 P.2d 
238, 60 N.M. 43. 

Or,-Hurner v. Hurner, 170 P.2d 720, 
179 Or. 349—^Briggs v. Briggs, 166 
P.2d 772, 178 Or. 103, 166 A.L.R. 
666—Prime v. Prime, 139 P.2d 650, 
172 Or. 34. 

Tenn.—^Doty v. Doty, 260 S.W.2d 411, 
37 Tenn.App, 120. 

Utah.—Canister v. Callister, 261 P.2d 
944, 1 Utah 2d 43. 

Allowance not integral part of settle¬ 
ment 

Where wife brought neither money 
nor property to marriage, and, al¬ 
though she contributed to joint ac¬ 
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cumulation she received a fair share 
thereof under property settlement 
w^hich provided for an allowance for 
wife’s maintenance, and which was 
adopted and approved in divorce de¬ 
cree, the maintenance allowance was 
not an integral part of the property 
division and was therefore subject to 
modification, although agreement re¬ 
cited that wife accepted settlement 
in satisfaction of all claims and as a 
separation and division of their prop¬ 
erties. 

Or.—^Hurncr v. Hurner, 170 r.2d 720, 
179 Or. 349. 

90.35 Mo,—Wesson v. Wesson, App., 
271 S.W.2d 214. 

Payments deemed “alimony” 

(3) Payments made pursuant to 
provision of prop(‘rty settlement 
agreement which expressly referred 
to such payments as alimony with¬ 
out anywhere referring to such pay¬ 
ments as payments for Interest in 
property wore alimony and were sub¬ 
ject to modification by court granting 
decree. 

Utah.—Callister v. Calli.stcr, 261 P.2d 
944. 1 Utah 2d 34. 

(2) Where there was no stipulation 
between husband and wife concern¬ 
ing a property settlement or a writ¬ 
ing of any kind slgiUMl by them or 
their iittorncyH, and although wife did 
te.stify that there was an agreement 
concerning the decree to be entered 
in divorce suit, decree \va.M not shown 
her and identified or introduced in 
evidence or shown to the court, al¬ 
lowance was “alimony*’ and not the 
aifirmance of a legal contractual ob¬ 
ligation entered into by the husband 
and wife, and hence the allowance 
could be modified thereafter. 

Mo.—Moser v. Moser, 148 S.W.2d 71, 
235 Mo.App. 784* 

90.40 CaL—Plumer v. Plumer, 313 
P.2d 549, 48 a2d 820—Bradley v. 
Superior Court In and For City 
and County of San Francisco, 310 
P.2d 634, 48 0.2d 509—Herda v. 
Herda, 308 P,2d 705, 48 C.2a 228— 
Messenger v. Messenger, 297 P.2d 
988, 46 C.2d 619—Finnegan v. Fin¬ 
negan, 269 P.2d 873, 42 C.2d 762— 
Fox V. Fox, 265 P.2d 881, 42 C.2d 
49—Dexter v. Dexter, 265 P.2d 873, 
42 C.2d 36—Flynn v. Flynn, 206 P. 
2d 865, 42 C.2d 65—Tuttle v. Tut¬ 
tle, 240 P.2d 687, 38 C.2d 419— 
Codorniz v. Codorniz, 215 P.2d 82, 
34 C.2d 811—Miller v. Superior 
Court in and for Dos Angeles Coun- 
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ty, 72 P.2d 868, 9 C.2d 733—Ettlin- 
ger V. Ettlinger, 44 P.2d 540, 3 C.2d 
172. 

Newhall v. Newhall, 321 P.2d 818, 
157 C.A.2d 786—DuQ,ue v. PuQ.ue, 
317 P.2d 63, 155 C.A.2d 786—Grolla 
V. Grolla, 311 P.2d 547, 151 C.A.2d 
253—Kelley v. Kelley, 311 P.2d 90, 
151 C.A.2d 228—Helvern v. Hel- 
vern, 294 P.2d 482, 139 C.A.2d 819 
—Lane v. Bradley, 268 P.2d 1092, 
124 C.A.2d 661—Hamilton v. Ham¬ 
ilton, 210 P.2d 750, 94 C.A.2d 293 
—Fields V. Fields, 209 P,2d 977, 
94 C.A.2d 56—^Weedon v. Weedon, 
207 P.2d 78, 92 C.A.2d 367—Alex¬ 
ander V. Alexander, 199 P.2d 348, 
88 C.A.2d 724—Holloway v. Hollo¬ 
way, 179 P.2d 22, 79 C.A.2d 44— 
Kohl V. Kohl, 152 P.2d 494, 66 C. 
A.2d 535—Grant v. Grant, 126 P.2d 
130, 52 C.A.2d 359—Remondino v. 
Remondino, 106 P.2d 437, 41 C.A. 
2d 208—^Wylie v. Wylie, 79 P.2d 
152, 26 C.A.2d 167. 

Fla.—Fort v. Fort, 90 So.2d 313. 

Or.—Hurner v. Hurner, 170 P.2d 
720, 179 Or. 349. 

JurisdiotlozL to determine character 
of agreement 

Court to which the application for 
mod ideation is addressed has juris¬ 
diction to determine whether the de¬ 
cree was based on a property settle¬ 
ment agreement with payments pro¬ 
vided as a phase of property adjust¬ 
ment or was based on alimony or 
support allowance covenant or agree¬ 
ment. 

Cal.—Tuttle v. Tuttle, 240 P.2d 587, 
38 C.2d 419—Codorniz v. Codorniz, 
215 P.2d 32, 34 C.2d 811—Hough v. 
Hough, 160 P.2d 15, 26 C.2d 605. 

SasanofC v. Sasanoff, 260 P,2d 
840, 120 C.A.2d 120—Fields v. 

Fields, 209 P.2d 977, 94 C.A.2d 56— 
Alexander v. Alexander, 199 P.2d 
348, 88 C.A.2d 724. 

Agreement mnst be taken as whole 
in determining its character 
Cal.—Sasanoff v. Sasanoff, 260 P.2d 
840, 120 C.A.2d 120. 

ajongnoge used by parties 

(1) Language used by parties in 
agreement is not conclusive on ques¬ 
tion whether monthly payments were 
‘‘pure” alimony or consideration 
agreed to be paid by husband for re- 
limiuishmcnt by wife of valuable 
property rights. 

Fla.—Fort v. Fort, 90 So.2d 313. 

(2) So, the fact that the agreement 
or dt‘ere<^ designates payments as 
“alimony” is not controlling in de¬ 
termining their character in this 
connection. 

Cal.—Fox V. Fox, 265 P.2d 881, 42 
C.2d 49. 

Grolla V. Grolla, 311 P.2d 647, 151 
C.A.2d 253. 

Designation, as property settlement 

(1) So, fact that agre.-nient be¬ 
tween parties to divorce suit recites 


that it is property settlement agree¬ 
ment, or that divorce decree refers to 
agreement as property settlement 
agreement, is not necessarily deter¬ 
minative of question whether provi¬ 
sion for periodic payments of support 
of wife is inseparable part of prop¬ 
erty settlement agreement or provi¬ 
sion for support, which is separable 
from, and independent of, provisions 
for division of property. 

Cal.—Sasanoff v. Sasanoff, 260 P.2d 

840, 120 G.A.2d 120. 

(2) However, the parties designa¬ 
tion is entitled to some considera¬ 
tion in determining whether par¬ 
ties intended that provisions for sup¬ 
port payments were severable. 

Cal.—Grolla v. Grolla, 311 P.2d 647, 

151 C.A.2d 263. 

Size of shares 

(1) Proof that divorced husband 
received the greater part of the 
community property under property 
settlement agreement, which was in¬ 
corporated in divorce decree, would 
be some indication that the support 
provisions of the agreement were in 
lieu of part of the divorced wife’s 
share of the community property and 
that support provisions could not 
be modified. 

Cal.—Messenger v. Messenger, 297 P. 

2d 988, 46 C.2d 619. 

(2) However, the fact that a wife 
has received more or less than her 
share of community property, and 
that fact has influenced the amount 
of periodic payments allowed her un¬ 
der property settlement approved by 
the court in divorce decree, will not 
alone make the periodic payments 
take on the nature of alimony and 
thereby become subject to modifica¬ 
tion by the court without consent of 
the parties. 

Cal.—Lane v. Bradley, 268 P.2d 1092, 

124 C.A.2d 661, 

(3) Where wife sought and secured 
divorce on grounds of extreme cruel¬ 
ty, so that trial court could have 
awarded her all of the community 
property, fact that property settle¬ 
ment agreement gave wife three 
fourths of community property did 
not require an interpretation of the 
agreement that support provisions 
were nonseverable. 

Cal,—Grolla v. Grolla, 311 P.2d 647, 

151 C.A.2d 253. 

(4) For purpose of determining 
meaning of property settlement 
agreement which was incorporated 
in divorce decree, the value which 
the parties gave to accounts receiv¬ 
able, which were assigned to husband 
under the agreement, rather than 
their value three years later, was the 
material value in determining wheth¬ 
er divorced husband received the 
greater part of the community prop¬ 
erty and was not entitled to have 
support provisions modified. 
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Cal.—Messenger v. Messenger, 297 

P.2d 988, 46 C.2d 619. 

Existence or division of cornmnnity 
property not essential 

(1) Where the parties are uncer¬ 
tain as to which of their property is 
community rather than separate, any 
integrated, inseverable agreement of 
the spouses made for the purpose of 
the amicable solution of questions 
with respect to property, support, and 
maintenance may deprive the period¬ 
ic payments contained therein of the 
character of mere alimony, and no 
existence or division of community 
property is essential in that respect. 
Cal.—^Dexter v. Dexter, 265 P.2d 873, 

42 C.2d 36. 

Newhall v. Newhall. 321 P.2d 

818, 157 C.A.2d 786—Lane v. Brad¬ 
ley, 268 P.2d 1092, 124 C.A.2d 661. 

(2) Even though a property settle¬ 
ment agreement contains an express 
statement that there is no community 
property, a provision for periodic 
payments may be regarded as an in¬ 
tegral and inseparable part of an ad¬ 
justment of property rights and not 
subject to modification. 

Cal.—Ettlinger v. Ettlinger, 44 P.2d 

640, 3 C.2d 172. 

When agreement is integrated or 
nonseverable 

(1) An agreement is integrated if 
the parties have agreed that the pro¬ 
visions relating to division of proper¬ 
ty and the provisions relating to sup¬ 
port constitute reciprocal considera¬ 
tion and the support provisions are 
then necessarily part and parcel of 
the property division; and an agree¬ 
ment which was contained in divorce 
decree and which dealt both with 
rights to marital property and rights 
to support, and in which the parties 
set forth their purpose to effect a 
final and complete settlement of their 
rights with reference to their marital 
status and to each other, and in 
which they released each other from 
all claims arising out of the marital 
relationship except as provided for in 
the agreement was intended by the 
parties to be an integrated agree¬ 
ment even though the parties did not 
expressly recite such intent. 

Cal.—^Plumer v. Plumer, 313 P.2d 649, 

48 C.2d 820. 

(2) Express waiver by wife, in 
agreement, of any right to support 
and maintenance other than provided 
therein in consideration for wife’s re¬ 
ceiving major portion of community 
property is conclusive evidence that 
support provisions are inseverable 
from property division provisions. 
Cal.—Helvern v. Helvern, 294 P.2d 

482, 139 C.A.2d 819. 

(3) Fact that provision for sup¬ 
port in property settlement agree¬ 
ment was separately stated and was 
not part of provisions for division of 
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tory alimony,®®-^® unless the parties have provided 
for, or agreed to, such modification,®®-5® or the 
agreement itself is open to attack for fraud, mistake, 
duress, or want of actual consent.®®-®® 

Void decree. Where a decree affecting alimony is 
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void because the court did not have jurisdiction of 
the subject matter, the fact that the decree was a 
consent decree based on a contract between the par¬ 
ties adopted by the court will not prevent the court 
from later setting it aside as void.^®-®® 


property did not indicate that pro¬ 
vision for support was severable. 

Qal.—Grolla v. Grolla, 311 P.2d 547, 
151 C.A.2d 253—^Helvern v. Hel- 
vern, supra. 

(4) Where support clause in prop¬ 
erty settlement agreement confirmed 
by divorce decree is in the nature of 
an annuity in lieu of part of wife’s 
share of marital property, or the sup¬ 
port clause waives any right of wife 
to increase support in the future 
in exchange for a larger share of the 
marital property than she otherwise 
would get the support clause is non- 
severable, and fact that property 
settlement agreement provided that 
obligation of husband to pay wife a 
fixed amount per month for her sup¬ 
port and maintenance should termi¬ 
nate on her remarriage or the death 
of either party, did not necessarily 
require a determination that support 
provisions of agreement were sever¬ 
able. 

Cal.—Grolla v. Grolla, supra. 

(5) Fact that agreement was not 
made part of complaint and was not 
introduced into evidence at trial of 
divorce action was irrelevant on is¬ 
sue whether support provisions were 
severable. 

Cal.—Grolla v. Grolla, supra. 
PaymeiLts not alimony 

(1) To the extent that the pay¬ 
ments represent a division of the 
property of the spouses or constitute 
an inseparable part of the considera¬ 
tion for the property settlement, they 
are not alimony. 

Cal.—Bradley v, Superior Court In 
and For City and County of San 
Francisco, 310 P.2d 634, 48 C.2d 
609—^Dexter v. Dexter, 265 P.2d 
873, 42 C.2d 36. 

(2) Court’s approval of spouses’ 
contract, settling all their property 
rights, including dower, alimony, and 
maintenance, by allowing wife pe¬ 
riodical sum which husband agreed 
to pay her while she remained single, 
by divorce decree did not convert 
such allowance into alimony subject 
to future modification, although 
called alimony by decree. 

Mo.—North V. North, 100 S.W.2d 582, 
339 Mo. 1226, 109 A.L.R. 1061. 

Court 2 L 0 t required to separate 
The court should not, for the pur¬ 
pose of determining what portion of 
an agreement incorporated in a de¬ 
cree is subject to modification, be 
called on to separate the agreement 
into various parts, and determine 


what part of the allowance agreed on 
is alimony, and how much is in set¬ 
tlement of property rights. 

N.Y.—Schnitzer v. Buerger, 262 N.T. 
S. 385, 237 App.Div. 622. 

Wife estopped 

A wife who accepted money and 
property pursuant to property agree¬ 
ment accepted in lieu of alimony and 
approved by final divorce decree was 
estopped to maintain proceeding to 
modify decree and require husband td 
pay additional money. 

Fla.—Norton v. Norton, 179 So. 414, 
131 Fla. 219. 

90.45 Mo.—^Moran v. Moran, App., 
286 S.W.2d 389—Jenkins v. Jenkins, 
App., 257 S.W.2d 250—Tracy v. 
Tracy, App., 205 S.W.2d 947. 

Payments in lieu of alimony 
A decree approving a contract be¬ 
tween parties providing for payment 
in lieu of alimony and for settlement 
of property rights of parties is not 
a decree for alimony, and court has 
no jurisdiction to alter its terms. 
Va.—^Henebry v. Henebry, 38 S.E.2d 
320, 185 Va. 320. 

90.50 U.S.—Goggans v. Osborn, C.A. 

Alaska, 237 F.2d 186. 

Cal.—Plumer v. Plumcr, 313 P.2d 649, 
48 C.2d 820—Herda v. Herda, 308 P. 
2d 705, 48 C.2d 228—Finnegan v. 
Finnegan, 269 P.2d 873, 42 C.2d 
762—^Dexter v. Dexter, 266 P.2d 
873, 42 C,2d 36—Flynn v. Flynn, 266 
P.2d 866, 42 C.2d 65-Wilder v. 
Wilder, 7 P.2d 1032, 214 C. 783. 

Newhall v. Newhall, 321 P.2d 818, 
157 C.A.2d 786—^Duque v. Duque, 
317 P.2d 63, 165 C.A.2d 142—Hel- 
vern v. Helvern, 294 P.2d 482, 139 
C.A.2d 819—^Lane v. Bradley, 268 
P.2d 1092, 124 C.A.2d 661—Fields 
V. Fields, 209 P.2d 977, 94 C.A.2d 
56—^Alexander v. Alexander, 199 
P.2d 348, 88 C.A.2d 724—De Deshe 
V. De Leshe, 181 P.2d 929, 80 C.A. 
2d 613—Holloway v. Holloway, 179 
P.2d 22, 79 C.A.2d 44—Wylie v. Wy¬ 
lie, 79 P.2d 162, 26 C.A.2d 167. 

Mo.—^Maxey v. Maxey, 203 S.W.2d 
467. 

Decree and agreement construed to¬ 
gether 

A property settlement agreement 
and decree of divorce should have 
been construed together in order to 
determine whether reserved power 
|Of the court to modify the decree re¬ 
lated only to the provision for the 
parties’ children, and, if there was 
a contract obligation arising out of 
the settlement to pay support to the 


wife, the husband could not be re¬ 
lieved thereof by a court order. 

Cal.—Stanberry v. Stanberry, 184 P. 

2d 16, 81 C.A.2d 412. 

Agreement providing for modifica. 
tion 

(1) Where trial court incorporated 
into divorce decree an integrated 
property settlement agreement and 
issued order based thereon for month¬ 
ly payments for support of wife and 
child, provision that wife’s monthly 
income of less than two hundred 
fifty dollars should not be considered 
as a changed condition and should 
not be talcen into consideration in 
connection with any attempt by hus¬ 
band to obtain reduction in support 
payments indicated that parties con¬ 
templated modification on an ade¬ 
quate showing of changed circum¬ 
stances. 

Cal.—Plumer v. Plumer, 313 P.2d 549, 
48 a2d 820. 

(2) Where property settlement 
agreement provided that there should 
be no modification of monthly pay¬ 
ments to wife prior to a stated date, 
and settlement was duly incorporat¬ 
ed in the Judgment, and there was no 
fraud, duress, or other inequitable 
circumstance, court was without au¬ 
thority thereafter on application of 
husband to change payment provi¬ 
sions prior to stated date. 

Cal.—^Warren v. Warren, 216 P.2d 
109, 92 C.A.2d 634. 

Subject to future order 
Where agreement between spouses 
to divorce action required husband 
to pay wife five thousand dollars an¬ 
nually as his share of the support of 
the children and provided for joint 
custody “subject to any future order 
of any court having jurisdiction of 
the subject matter,” quoted words 
recognized power of the court to ap¬ 
prove agreement itself, continuing 
jurisdiction to modify the custody 
provisions, and the power to alter the 
child support provisions upward only 
unle.S8 incident to a change of cus¬ 
tody but included no power to modify 
any other terms of the agreement. 
Cal.—Newhall v. Newhall, 321 P.2d 
818, 167 C.A.2d 786. 

90.55 U.S.—Goggans v. Osborn, C,A. 

Alaska, 237 F.2d 186. 

Cal.—^Alexander v. Alexander, 199 P. 

2d 348, 88 C.A.2d 724. 

Mo.—Tracy v. Tracy, App., 205 S.W. 
2d 947. 

90.60 Ill.—San Filllppo v. San FilUp- 
po, 92 N.F;.2d 204, 340 IlLApp. 
353. 
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§ 239. -Circumstances Affecting ModiB- 

cation 

a. In general 

b. Change in financial status of parties 

c. Remarriage of wife 

d. Remarriage of husband 

e. Misconduct of parties 

f. Fraud or mistake in procuring allow¬ 

ance 

g. Husband in default 

h. Exercise of power dependent on reser¬ 

vation of jurisdiction 


a. In G-eneral 

Althouah there is some authority to the contrary, in 
the absence of fraud or mistake, an alimony decree can¬ 
not be altered unless It is shown that the circumstances 
have changed substantially since the decree was rendered^ 
or there are material facts which existed prior to the 
decree of which the applicant was excusably Ignorant 
when it was rendered, and the propriety and extent of 
modification because of changed circumstances rests 
largely in the discretion of the trial court. 

A court vested with authority to modify alimony 
allowances under the rules, discussed supra § 238, 
may exercise such power with respect to awards of 
alimony alone,as well as with respect to awards 
incidental to divorces,®^ including divorces from bed 


91. Md.—-Winkel v. Winkel, 15 A.2d 
914, 178 Md. 489. 

Ohio.—^Heckert v. Heckert, 14 N.B.2d 
428, 67 Ohio App. 421. 

92. U.S.—Corpus Juris SecniLdum 
cited in. Corning Glass Works v. 
National Labor Relations Board, C. 
C.A., 129 P.2d 967, 972. 

Ala.—Stewart v. Stewart, 74 So.2d 
423, 261 Ala. 374—Hartsfield v. 

Hartsfleld, 74 So.2d 420, 261 Ala. 
386—Colton v. Colton, 41 So.2d 398, 

262 Ala. 442—^Jones v. Jones, 36 So. 

2d 310, 251 Ala. 179—Wells v. 

Wells, 161 So. 794, 230 Ala. 430— 
Sullivan v. Sullivan, 111 So. 911, 
216 Ala. 627—Ortman v. Ortman, 
82 So. 417, 203 Ala. 167. 

Ark.—^Foster v. Foster, 224 S.W.2d 
47, 216 Ark. 76—^Ray v. Ray, 170 S. 
W.2a 681, 206 Ark. 765—Boniface v. 
Boniface, 17 S.W.2d 897, 179 Ark. 
738—Green v. Green, 272 S.W. 656, 
168 Ark. 937—O’Bryan v. O’Bryan, 
252 S.W. 677, 158 Ark. 643. 

Cal.—Miller v. Superior Court in and 
for Los Angeles County, 72 P.2d 
868, 9 C.2d 733—Black v. Black, 

263 P. 234, 203 C. 173. 

Kolley V. Kelley, 311 P,2d 90, 151 
C.A.2d 228—Gilbert v. Gilbert, 220 
P.2d 673, 98 C.A.2d 444—Hamilton 
V. Hamilton, 210 P.2d 760, 94 C.A.2d 
293—Kroupa v. Kroupa, 205 P.2d 
683, 91 C.A.2d 647—Triest v. Triest, 
154 P.2d 2, 67 C.A.2d 320—Kohl v. 
Kohl, 152 P.2d 494, 66 C.A.2d 635— 
Honzgon v. Henzgen, 144 P.2d 428, 
62 C.A.2d 214—Grant v. Grant, 126 
P.2d 130, 62 C.A.2d 359—Baxter v. 
Baxter, 40 P.2d 636, 3 C.A.2d 676— 
Booth V. Booth, 279 P. 468, 100 C,A. 
28. 

Polo.—^Rodgers v. Rodgers, 76 P.2d 
1104, 102 Colo. 94—^Weydeveld v. 
Weydeveld, 67 P.2d 72, 100 Colo. 
301—Huff V. Huff, 234 P. 167, 77 
Colo. 15—Jewel v. Jewel, 207 P. 
991, 71 Colo. 470. 

Conn.—Christiano v. Christiano, 41 
A.2d 779, 131 Conn. 689—Lilley v. 
Lilley, 6 A.2d 849, 125 Conn. 339. 
Fla.—Sheppard v, Sheppard, 45 So.2d 
605—State ex rel. Willard v. Har¬ 
rison, 183 So. 464, 133 Fla. 169— 


Gaffny v. Gaffny, 176 So. 68, 129 
Fla. 172. 

Hawaii.—^Miller v. Cooke Trust Co., 
33 Hawaii 690. 

Idaho.—Ashton v. Ashton, 83 P.2d 
991, 59 Idaho 408—Humbird v. 

Humbird, 243 P. 827, 42 Idaho 29. 
Ill.—Buehler v. Buehler, 27 N.E.2d 
466, 373 Ill. 626—^Byerly v. Byerly, 
2 N.E.2d 898, 363 Ill. 517—Maginnis 
V. Maginnis, 163 N.E. 654, 323 Ill. 
113—^Herrick v. Herrick, 149 N.E. 
820, 319 Ill. 146. 

Goodman v. Goodman, 69 N.E.2d 
26, 329 Ill.App. 444—^Darmer v. 
Darmer, 57 N.E.2d 518, 324 Ill.App. 
160—^Hoover v. Hoover, 30 N.E.2d 
940, 307 IlLApp. 590—^Wiseman v. 
Wiseman, 8 N.E.2d 960, 290 Ill.App. 
535—Pribyl v. Pribyl, 250 IlLApp. 
349. 

Iowa.—Brin v. Brin, 87 N.W.2d 764— 
Handsaker v. Handsaker, 272 N.W. 
609, 223 Iowa 462—Corl v. Corl, 
253 N.W. 125, 217 Iowa 812—Golds- 
berry v. Goldsberry, 252 N.W. 531, 
217 Iowa 760—Toney v. Toney, 239 
N.W. 21, 213 Iowa 398—Stone v. 
Stone, 235 N.W. 492, 212 Iowa 1344 
—Nicolls V. Nicolls, 235 N.W. 288, 
211 Iowa 1193—^Morrison v. Morri¬ 
son, 227 N.W. 330, 208 Iowa 1384— 
Kiger v. Kiger, 219 N.W. 314, 205 
Iowa 1200—^Davenport v. Daven¬ 
port, 200 N.W. 612—Keyser v. Key- 
ser, 186 N.W. 438, 193 Iowa 16. 

Ky.—Burke v. Burke, 248 S.W.2d 716 
—^Moneypenny v. Moneypenny, 219 
S.W.2d 960, 310 Ky. 9—Boyers v. 
Boyers, 140 S.W.2d 646, 283 Ky. 1 
—Baker v. Ward, 128 S.W.2d 563, 
278 Ky, 206—^Polivick v. Polivick, 
83 S.W.2d 8, 259 Ky. 653—Fisher v. 
Fisher, 36 S.W.2d 636, 237 Ky. 823 
—Jaspar v. Tartar, 7 S.W.2d 236, 
224 Ky. 834—^Miles v. Miles, 262 
S.W. 676, 203 Ky. 431. 

La.—Smith v. Smith, 47 So.2d 32, 217 
La. 646—Comstock v. Bourge, 26 
So.2d 220, 210 La. 20—White v. 
Bendix, 20 So.2d 10, 206 La. 741— 
Curtiss V, Fisher, 171 So, 716, 186 
La. 126. 

Md.—Cohn v. Cohn, 121 A.2d 704, 209 
Md. 470—Winkel v. Winkel, 15 A.2d 
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914, 178 Md. 489—Knabe v. Knabe, 
6 A.2d 366, 176 Md. 606, 124 A.L.R. 
1317. 

Mass.—Whitney v. Whitney, 88 N.E. 
2d 647, 325 Mass. 28—Smith v. 
Smith, 77 N.E. 622, 190 Mass. 573, 
5 Ann.Cas. 939. 

Mich.—Bailey v. Bailey, 89 N.W.2d 
500, 352 Mich. 113—Gumbin v. 

Gumbin, 60 N.W.2d 149, 337 Mich. 
283—Kane v. Kane, 22 N.W.2d 773, 
314 Mich. 529—Saretsky v. Saret- 
sky, 19 N.W.2d 106, 311 Mich. 679 
—Foltz V. Foltz, 274 N.W. 765, 281 
Mich. 179—Brassert v. Brassert, 
267 N.W. 879, 269 Mich. 545—Tex- 
ter V. Texter, 231 N.W. 140, 251 
Mich. 53—^Nemecheck v. Neme- 
check, 231 N.W. 82, 250 Mich. 641— 
Gardner v. Gardner, 229 N.W. 441, 
249 Mich. 498—Aldrich v. Aldrich, 
206 N.W. 482, 232 Mich. 695—Sher¬ 
man V. Kent, 193 N.W. 796, 223 
Mich. 200. 

Minn.—Wilhelm v. Wilhelm, 276 N. 
W. 804, 201 Minn. 462—Bickle v. 
Bickle, 265 N.W. 276, 196 Minn. 392 
—Holida V. Holida, 237 N.W. 2, 
183 Minn. 618—Flankers v. Flank¬ 
ers, 217 N.W. 488, 173 Minn. 464— 
Hesebeck v. Hesebeck, 203 N.W. 
966, 163 Minn. 331—Gunderson v. 
Gunderson, 203 N.W. 786, 163 Minn. 
236. 

Miss.—Corpus Juris cited In. Williams 
v. Williams, 90 So. 330, 331, 127 
Miss. 627. 

Mo.—Smith v. Smith, 164 S.W.2d 921. 
350 Mo. 104—Schulte v. Schulte, 140 
S.W.2d 51—State ex rel. Shoemaker 
V. Hall, 257 S.W. 1047. 

Mahan v. Mahan, 192 S.W.2d 626, 
239 Mo. App. 317—State ex rel. 
Scott V. Harris, App., 136 S.W.2d 
78—Couplin v. Couplin, App., 121 
S.W.2d 186, certiorari quashed 
State ex rel. Couplin v. Hostetter, 
129 S.W.2d 1, 344 Mo. 770—Eaton 
V. Eaton, App., 237 S.W. 896. 
Neb.—Clark v. Clark, 297 N.W. 661, 
139 Neb. 446—^Young v. Young, 292 
N.W. 923, 138 Neb. 294—Mcllwain 
V. Mcllwain, 283 N.W. 845, 135 Neb. 
705. 

N.H.—Kennard v. Kennard, 129 A. 
725, 81 N.H. 509. 
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and board,whenever subsequent changed condi- cumstances existing at the time of the entry of the 

tions and circumstances of the parties render modi- decree and prior thereto,®and is conclusive of the 

fication necessary or appropriate, even after the correctness of the amount of alimony awarded under 

original decree has been fully performed,®^ Al- the conditions existing at the time of the de- 

though there is some authority to the contrary,®^ a cree.®®*i® Accordingly as a general rule, in the ab- 

proceeding to modify an alimony decree is not a re- sence of fraud or mistake, or want of jurisdiction, 

hearing of the original decree, or a review of the the decree cannot be altered unless it is shown that 

equities of the original decree.®® Generally speak- the conditions and circumstances of the parties have 

ing, in proceedings for modification the original de- changed substantially since the decree was ren- 
cree is res judicata as to the conditions and cir- dered,®*^ especially where the amount thereof has 


N.J.—Greenberg v. Greenberg, 133 A. 
768, 99 N.J.Eq. 461. 

Herman v. Herman, 5 A.2d 768, 
17 N.J.Misc. 127—Williams v. Wil¬ 
liams, 174 A. 423, 12 N.J.Misc. 641. 
N.Y.—Alence v. Alence, 293 N.Y.S. 
456, 250 App.Biv. 730—King v. 

King, 277 N.Y.S. 653, 243 App. 
Div. 780. 

Meyers v. Meyers, 8 N.Y.S.2d 262, 
169 Misc. 860. 

Ohio.—Ward v. Ward. 140 N.E.2d 906, 
104 Ohio App. 105—Sager v. Sager, 

5 Ohio App. 489. 

Conant v. Conant, 16 Ohio N.P., 
N.S., 72. 

Or.—Phy V. Phy, 240 P. 237, 116 Or. 
31. 

Pa.—^Karmany v. Karmany, 71 Pa. 
Super. 308. 

Raudenbush v. Raudenbush, 32 
Luz.Leg.Reg. 243. 

S.D.—Wenzel v. Wenzel, 295 N.W. 
493, 67 S.D. 537. 

Utah,—MacDonald v. MacDonald, 236 
P.2d 1066, 120 Utah 573. 

Va.—^Hawkins v. Hawkins, 47 S,E.2d 

436, 187 Va. 695—Cecil v. Cecil, 19 
S.B.2d 64, 179 Va. 274. 

Wash.—^Von Herberg v. Von Herberg, 
106 P.2d 737, 6 Wash.2d 100. 
Wyo.—Lonabaugh v. Lonabaugh, 22 
P.2d 199, 456 Wyo. 23. 

19 C.J. p 273 note 52. 

Decree entered on. default 

Under statutes limiting plaintiff 
on default to relief demanded in com¬ 
plaint and authorizing modification of 
support allowances in divorce ac¬ 
tions, plaintiff in default divorce ac¬ 
tion may apply for modification of 
decree to provide alimony payments 
above those demanded in complaint, 
and modification upward may be 
made on showing change of circum¬ 
stances. 

Cal.—^Kroupa v. Kroupa, 206 P.2d 
683, 91 C.A.2d 647. 

93. Ala.—^Adair v. Adair, 62 So.2d 

437, 258 Ala. 293. 

Ky.—^Robinson v. Robinson, 63 S.W. 

2d 606, 250 Ky. 488. 

N.Y.—Birdsall v. Birdsall, 284 N.Y. 
S. 856, 246 App.Dlv. 879. 

Krassner v. Krassner, 47 N.Y.S. 
2d 396, 181 Misc. 717. 

Smith V. Smith, 11 N.Y.S.2d 1016. 
K,C.—Bayfield v. Bayfield, 89 S.B.2d 
399, 242 N.C. 691. 


R.I,—Smith V. Smith, 146 A. 626, 50 
R.I. 278. 

Wash.—^Ruge v. Ruge, 165 P. 1063, 
97 Wash. 61, L.R.A.1917P 721. 
W.Va.—Miller v. Miller, 172 S.E. 893, 
114 W.Va. 600. 

Wis.—Luedke v. Luedke, 254 N.W. 

525, 216 Wis. 303. 

19 C.J. p 273 note 50 [a]. 

94. Mass,—Smith v. Smith, 77 N.E. 
622, 190 Mass. 673, 6 Ann.Cas. 939. 

95. N.J.—Cohen v. Cohen, 194 A. 267, 
15 N.LMisc. 666. 

19 C.J. p 273 note 65. 

Where there was no factual basis 
for ordering defendant to pay ali¬ 
mony of more than fifteen dollars a 
week, amount of payment was re¬ 
duced from twenty-five dollars to 
fifteen dollars a week, notwithstand¬ 
ing that defendant’s earnings may 
have been as great as when original 
decree was entered. 

N.J.—Cohen v. Cohen, supra. 

*<If the amount ordered ... be 
insufflclent to take care of the re¬ 
spondent and her children, she can 
apply . . . for an increase.” 

l>a.—Wood V. Wood, 6 ra.Dist. & Co. 

120 . 

Applications on same facts discour¬ 
aged 

The divorce court is always open 
for revision of orders affecting ali¬ 
mony, but since procedure looks to 
settlement of differences bet'ween lit¬ 
igants on merits with least exptmdi- 
ture of time and expense, applications 
for Increased alimony based on same 
facts and circumstances as original 
application in divorce suit should bo 
di.scouraged. 

N.J.—DeJonge v. DeJonge, 83 A. 2d 
370, 16 N.J.Super. 333. 

96. Fla.—Chastain v. Chastain, 73 
So.2d 66. 

Ga.—Welch v, Welch, 100 S.E.2d 431, 
213 Ga. 589. 

Ill,—Marriott v. Mariott, 106 N.E. 

2d 876. 347 IlLApp. 372. 

Mich.—Fischer v. Fischer, 30 N.W.2d 
826, 320 Mich. 176—Quinn v. Quinn, 
197 N.W. 604, 226 Mich. 239—Sln‘r- 
man v. Kent, 193 N.W. 795, 223 
Mich. 200. 

Minn.—Hagen v, Hagen, 4 N.W.2d 
100, 212 Minn. 488, 
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N.Y.—Berenberg v. Berenberg, 148 
N.Y.S.2d 169, 3 Misc.2d 765. 

Wolf V. Wolf, 70 N.Y.S.2d 632. 
Ohio.—Nash v. Nash, 65 N.E.2d 728. 
77 Ohio App. 165. 

S.D.—^Dougherty v. Dougherty, 77 N. 
W.2d 845. 

AuuuUixLg provlsloiis declaratory of 
right 

It was not within power of trial 
court to annul provisions of original 
divorce decree declaratory of wife’s 
right to alimony, and thus defeat her 
right thereto. 

S.D.—^Dougherty v. Dougherty, su¬ 
pra. 

Motion for rehearing after enroll¬ 
ment of decree 

Right to alimony cannot ordinarily 
be rolitlgatcd, certainly not on a 
motion for rehearing filed after de¬ 
cree Is enrolled. 

Md.—Hughes v. Hughes, 140 A.2d 640, 
216 Md. 374. 

98.5 Mo.—Shilkett v. Shilkett, App., 
286 S.W,2d 67—Shepard v. Shepard, 
App., 194 S.W.2d 319—OoklHteln v. 
Goldt^tein, 165 S.W.2d 876. 237 Mo. 
App. 274. 

Neb.—Dunlap v. Dunlap, 18 N.W.2d 
51, 145 Neb. 735. 

N.a—Holden v. Holden, 05 S.E.2d 
118, 245 N.C. 1. 

S.D.—Dougherty v. Dougherty, 77 N. 
W.2d 846. 

As to Station in life of parties 
Ill.—Arnold V. Arnold, 76 N.E.2d 335, 
332 IlLApp. 686, 18 A.L.lt.2d 1. 

96.10 Ill.—^Darrner v. Darnu‘r, 57 N. 
E.2d 618, 324 IlLApp. 160—Molt v. 
Molt, 49 N.B.2d 860, 320 IlLApp. 
133. 

Concluaiveness of decree for perma¬ 
nent alimony generally see infra S 
251 c (2) (c), 

97. Ala.—Adair v. Adair, C2 So.2d 
437, 258 Ala. 293—Colton v. Colton, 
41 So.2d 398, 262 Ala. 442—Morgan 
V. Morgan, 99 So. 185, 211 Ala. 7. 
Ark.—Grant v. Grant, 268 S.W.2d 617, 
223 Ark, 757—Warren v. Warren, 
221 S.W.2a 407, 215 Ark, 667. 

Cal.—Bratnober v. Bratnol>er, 309 P. 
2d 441, 48 C.2d 269—Corpus Juris 
cited In Snyder v. Snyder, 25 P.2d 
403, 404, 219 C. 80. 

Corpus Juris cited in Rich v. 
Rich, 300 P.2d 60, 62, 143 C.A.2d 
794—Simpson v. Simpson, 285 P.2d 
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313, 134 C.A. 219~-Wilson v. Wil¬ 
son, 231 P.2d 128, 104 C.A.2d 167— 
Wylie V. Wylie, 79 P.2d 152, 26 C. 
A.2d 167—Molema v. Molema, 283 
P. 9 50, 103 C.A. 79—Bradley v. 
Bradley, 181 P. 237, 40 C.A. 638. 

Colo.—Corpus Juris cited in Harris 
V. Harris, 154 P.2d 617, 619, 113 
Colo. 41. 

D.C.—^Moran v. Moran, D.C., 31 P. 
Supp. 227. 

Fla.—Kennard v. Kennard, 179 So. 
660, 131 Fla, 473. 

Ga.—^Welch v. Welch, 100 S.E.2d 431, 
213 Ga. 589. 

Hawaii.—Sims v. Sims, 34 Hawaii 
237. 

Idaho.—Corpus Juris cited in Simp¬ 
son V. Simpson, 4 P.2d 345, 346, 61 
Idaho 99. 

Ill.—Smith V. Smith, 166 N.E. 85, 334 
Ill. 370. 

San Fillippo v. San Fillippo, 92 
N.E.2d 201, 340 Ill.App. 353— 

Buehier v. Buohler, 67 3Sr.E.2d 708, 
329 Ill.App. 239—Darmer v. Dar- 
mer, 57 N.Ii3.2d 518, 324 Ill.App. 
160—Roark v, Roark, 45 N.E.2d 885, 
317 Ill.App. 378—Joslyn v. Joslyn, 
42 N.E.2d 876, 315 Ill.App. 160— 
White V. White, 38 ]Sr.E.2d 525, 312 
Ill.App. 383—Wiseman v. Wiseman, 
8 N.E.2d 960, 290 Ill.App. 635—Pri- 
byl V. Pribyl, 260 Ill.App. 349— 
IJelkelkia v. Sonzinski, 223 Ill.App. 
30. 

Iowa.—^Kuyper v. Kuypor, 65 N.W. 
2d 485, 244 Iowa 1—Corpus Juris 
Secundum cited In Walters v. Wal- 
UiTS, 3 N,W.2d 696, 69G, 231 Iowa 
1267—Metzger v. Metzger, 278 N.W, 
187, 224 Iowa 546—Kirk v. Kirk, 
270 N.W. 432, 222 Iowa 946— 
Goldsberry v. Goldsberry, 252 N.W. 
531, 217 Iowa 750—Toney v. Toney, 
239 N.W. 21, 213 Iowa 398—Stone 
V. Stone, 235 N.W. 4i)2, 212 Iowa 
1344—Nicolls V. Nicolls, 235 N.W. 
288, 211 Iowa 1193—Morrhson v, 
Morrison, 227 N.W, 330, 208 Iowa 
1384—McNary v. McNary, 221 N.W. 
580, 206 Iowa 942—Kiger v. Kiger. 
219 N.W. 314, 205 Iowa 1200— 
Franklin v, Bonner, 207 N.W. 778, 
201 Iowa 616—Guisinger v. Gui- 
Blngcr, 205 N.W. 762, 201 Iowa 409 
—Keyser v. Keyaer, 186 N.W. 438, 
193 Iowa 16. 

Ky,—Bakfr v. Ward, 128 S,W.2d 663, 
278 Ky. 206, 

La.—Bernard v. Gonzales, 128 So. 
281, 170 I..a. 473—Hillman v. Gal¬ 
lant, 97 So. 303, 164 La. 76‘. 
Mass.—O’Brien v. O’Brien, 91 N.E. 
2a 776, 325 Mass. 573—l^ilegler v. 
MoKinlay, 64 N.E.2d 16, 318 Mass. 
765. 

Mich.—Lytle v. Lytle, 29 N.W.2d 138, 
319 Mich. 47—Bates v. Bates, 24 
N.W.2d 108, 316 Mich. 279—Binkow 
V. Binkow, 299 N.W. 734, 298 Mich. 
609—Christensen v. Christensen, 
294 N.W. 154, 296 Mich. 203—Foltz 
V. Foltz, 274 N.W. 765, 281 Mich. 
179—Hill V. Hill, 254 N.W. 145. 266 


Mich. 402—Sauve v. Sauve, 219 N. 
W. 662, 243 Mich. 33—Schweim v. 
Schweim, 206 N.W. 353, 233 Mich. 
67—.Quinn v. Quinn, 197 N.W. 504, 
226 Mich. 239—Sherman v. Kent, 
193 N.W. 795, 223 Mich. 200. 

Minn.—^Mark v. Mark, 80 N.W.2d 621, 
248 Minn. 446—Botkin v. Botkin, 
77 N.W.2d 172, 247 Minn. 25—War¬ 
ner V. Warner. 17 N.W.2d 58, 219 
Minn. 59—Hagen v. Hagen, 4 N.W. 
2d 100, 212 Minn. 488—Clarizio v. 
Castigliano. 277 N.W. 262, 201 Minn. 
590—Bickle v. Bickle, 265 N.W. 276, 
196 Minn. 392—Plankers v. Flank¬ 
ers, 217 N.W. 488, 173 Minn. 464. 
Miss.—Gresham v. Gresham, 25 So.2d 
760. 199 Miss. 778—Clark v. Clark, 
98 So. 167, 133 Miss. 744. 

Mo.—Schulte V. Schulte, 140 S.W.2d 
51. 

Shilkett V. Shilkett, App., 285 S. 
W.2d 67—Jourdan v. Jourdan, App.. 
251 S.W.2d 380—Shapiro v. Shapiro, 
App., 2J8 S.W.2d 886—Shepard v. 
Shepard, App., 194 S.W.2d 319— 
Mahan v. Mahan, 192 S.W.2d 626, 
239 Mo.App. 317—Goldstein v. 
Goldstein, 165 S.W.2d 876, 237 Mo. 
App. 274—Bittel V. Bittel, App., 147 
S.W.2d 139—State ex rel. Scott v. 
Harris, App., 136 S.W.2d 78— 
Couplin V. Couplin, App., 121 S.W. 
2d 186, certiorari quashed State ex 
rel. Couplin v. Hostetter, 129 S.W. 
2d 1, 344 Mo. 770—Lane v. Lane, 
App., 292 S.W. 1066—Hull v. Hull, 
App., 280 S.W. 1059—Schneider v. 
Schneider, App., 273 S.W. 1081— 
Eaton V. Eaton, App., 237 S.W. 896. 
Neb.—Bowman v. Bowman, 79 N.W. 
2d 654, 163 Neb. 336—Dunlap v. 
Dunlap, 18 N.W.2d 51, 146 Neb. 735. 
N.J.—DeJonge v. DeJonge, 83 A.2d 
370, 15 N.J.Super. 333. 

N.M.—Lord V. Lord, 16 P.2d 933, 37 
N.M. 24, modified on other grounds 
24 P.2d 292, 37 N.M. 454. 

N.Y.—Presberg v. Presberg, 140 N. 
Y.S.2d 617, 285 App.Div. 1134— 
Starks v. Starks, 94 N.Y.S.2d 341, 
276 App.Div. 939—^Witkowski v. 
Witkowski, 67 N.Y.S.2d 88, 271 App. 
Div. 901, affirmed 76 N.B.2d 635, 
297 N.Y. 626—Lapp v. Lapp, 25 N.Y. 
S.2d 174, 261 App.Div. 906, appeal 
denied 27 N.Y.S.2d 472, 261 App. 
Div. 988, appeal dismissed 34 N.E. 
2d 918, 285 N.Y. 776, reversed on 
other grounds 36 N.B.2d 134, 286 N. 
Y. 252, reargument denied 37 N.E. 
2d 140, 286 N.Y. 698. 

Wolf V. Wolf, 70 N.Y.S.2d 632. 
Ohio.—Marsh v. Marsh, App., 126 N. 
E.2d 468—Rubaszny v. Rubaszny, 
App., 70 N.B.2d 906—^Nash v. Nash, 
65 N.E.2d 728, 77 Ohio App. 155— 
Van Almsick v. Van Almsick, 42 
N.E.2d 228, 69 Ohio App. 426— 
Blank v. Blank, 9 N.E. 2d 868, 55 
Ohio App. 388. 

Conant v. Conant, 16 Ohio N.P., 
N.S., 72. 

Pa.—Hill V. Hill, 84 Pa.Super. 379. 
Dougherty v. Dougherty, 77 N. 

1129 


W.2d 845—Guinter v. Guinter, 37 
N.W.2d 452, 72 S.D. 554. 

Utah.—Osmus v. Osmus, 198 P.2d 233,. 
114 Utah 216—^Barraclough v. Bar- 
raclough, 111 P.2d 792, 100 Utah, 
196—^Hamilton v. Hamilton, 58 P.. 
2d 11, 89 Utah 554—Carson v. Car- 
son, 47 P.2d 894, 87 Utah 1- 
Wash.—Gordon v. Gordon, 266 P.2(I 
786, 44 Wash,2d 222—Phillipy v. 
Phillipy, 184 P.2d 58. 28 Wash.2d 
758—Bartow v. Bartow, 121 P.2d 
962, 12 Wash.2d 408—Hudson v. 
Hudson, 111 P.2d 573, 8 Wash.2d 
114—Corpus Juris quoted in Bar¬ 
tow V. Bartow, 16 P.2d 614, 615, 170 
Wash. 409. 

Wis.—Romanowski v. Romanowski, 
14 N.W.2d 23, 245 Wis. 199—Littig 
V. Littig, 282 N.W. 547, 229 Wis. 
430. 

Wyo.—Buchler v. Buchler, 202 P.2d 
670, 65 Wyo. 452—Lonabaugh v. 
Lonabaugh, 22 P.2d 199, 46 Wyo. 
23—Corpus Juris quoted in Moore 
V. Moore, 237 P. 235, 236, 33 Wyo. 
230. 

19 C.J. p 274 notes 56, 58. 

What “circumstances” referred to 

(1) “Circumstances of the parties,” 
a change in which is necessary to 
justify modification of award of ali¬ 
mony in divorce decree, refers to 
needs of parties and their abilities to 
meet such needs. 

Cal.—Becker v. Becker, 148 P.2d 381, 
64 C.A.2d 239. 

(2) It has also been held that 
phrase “change in circumstances,” in 
this connection, has reference to 
financial ability of husband to pay 
and necessities of wife. 

Wash.—Bartow v. Bartow, 121 P.2d 
962, 12 Wash.2d 408. 
trmesB enforcement would work 
a positive wrong or injustice under 
the changed conditions, the decree 
should not be changed. 

Iowa.—^Metzger v. Metzger, 278 N.W. 
187, 224 Iowa 546—Goldsberry v. 
Goldsberry, 252 N.W. 531, 217 Iowa 
750—Keyser v. Keyser, 186 N.W. 
438, 193 Iowa 16. 

Mere inadequacy of alimony provi¬ 
sion in original decree of divorce, 
without new facts justifying revi¬ 
sion, does not authorize modification. 
Mich.—Hill V. Hill. 254 N.W. 146, 266 
Mich. 402. 

Anticipatory changes cannot be 
considered on an application for mod¬ 
ification. 

Ark.—^Frost v. Frost, 155 S.W.2d 895, 
203 Ark. 1147. 

Ky.—Moneypenny v. Moneypenny, 
219 S.W.2d 960, 310 Ky. 9. 

N.Y.—Carpenter v. Carpenter, 225 N. 
Y.S. 431, 130 Misc. 698. 

Under statute authorizing such 
changes as are reasonable and prop¬ 
er, modification is warranted only 
where conditions have changed. 

Utah.—Chaffee v. Chaffee, 225 P. 76, 
63 Utah 261. 
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been stipulated or fixed by agreement,®^ or unless 
it is shown there are material facts which existed 
prior to the decree of which applicant was excusably 
ignorant when it was rendered.®® However, it has 
been held that where a judgment in a matrimonial 
action is rendered on defendant’s default, an award 
of alimony contained therein may be modified, not 
merely on the basis of changed circumstances after 
the rendition of the decree, but also on the basis 
of facts which existed at the time of the decree, 
but which were not presented or considered at the 
trial and were, therefore, unknown to the court.®®-® 
In order to warrant modification the change of con¬ 
ditions and circumstances should be of a permanent 
or continuous nature and not merely temporary.®®-^® 
Gianges in the conditions or circumstances of the 
parties such as were contemplated at the time of fix¬ 


ing of the original allowance will not afford a basis 
for modification.! However, a change of circum¬ 
stances or conditions warranting modification of an 
allowance can exist when the severity of circum¬ 
stances or conditions existing at the time of the orig¬ 
inal allowance becomes aggravated,!*® and on an 
application for modification of an allowance, the 
question is not whether the circumstances or condi¬ 
tions are similar to those known and considered on 
the entry of the original order, but whether they 
are new or additional to the ones for which the al¬ 
lowance was made.!-!® 

The propriety of modification because of changed 
circumstances, as well as the extent thereof, depends 
on all the facts and circumstances in the particular 
case,2 and rests largely in the discretion of the trial 


98. Ala.—Callen v. Callen, 58 So.2d 
462, 257 Ala. 226—Colton v. Colton, 
41 So.2d 398, 262 Ala, 442. 

Iowa.—Parker v. Parker, 241 N.W. 
497, 214 Iowa 327. 

Minn.—Mark v. Mark, 80 N.W.2d 621, 
248 Minn. 446. 

Neb.—Williams v. Williams, 226 N.W. 
798, 119 Neb. 8. 

N.Y.—^Meyer v. Meyer, 174 N.T.S.2d 
701, 5 A.D.2d 656—Zlotlow v. Zlot- 
low, 149 N.Y.S.2d 61, 1 A.D.2d 821, 
reargument and appeal denied 161 
N.Y.S.2d 602, 1 A.D.2d 950. 

Wis.—Littig V. Littig, 282 N.W. 647, 
229 Wis. 430. 

99. Minn,—^Hagen v. Hagen, 4 N.W. 
2d 100, 212 Minn. 488—Clarizio v, 
Castigliano, 277 N.W. 262, 201 Minn. 
590. 

Wash.—Corpus Juris Secundum cited 
in. Heuchan v. Heuchan, 228 P.2d 
470, 476, 38 Wash.2d 207, 22 A,L.R. 
2d 1410—Corpus Juris quoted in 
Bartow v. Bartow, 16 P.2d 614, 615, 
170 Wash. 409. 

Wyo.—Corpus Juris quoted in Moore 
V. Moore, 237 P. 236, 236, 33 Wyo. 
230. 

19 C.J. p 274 note 57. 

Such facts as have become known 
since the entry of the original de¬ 
cree may be made the basis of a 
claim for modification. 

Cal.—Bradley v. Bradley, 181 P. 237, 
40 O.A. 638. 

Diligence necessary 

A party moving for modification 
because of facts existing before de¬ 
cree was rendered must have exer¬ 
cised diligence to discover and pro¬ 
duce evidence of such facts at for¬ 
mer trial and lack of such diligence 
bars relief. 

Minn.—^Hagen v. Hagen, 4 N.W.2d 
100, 212 Minn. 488. 

Ignorance held inexcusable 
Where wife knew that husband 
had property which he was seeking 
to conceal from her, her failure to 


endeavor to discover extent of his 
property was not excusable. 

Minn.—Clarizio v. Castigliano, 277 N. 

W. 262, 201 Minn. 590. 

99.5 N.Y.—^Mangiamele v. Mangia- 
mele, 97 N.Y.S.2d 306, 277 App.Div. 
786. 

99.10 Idaho.—Simpson v. Simpson, 4 
P.2d 345, 51 Idaho 99. 

Iowa.—Gesmacher v. Gesmacher, 76 
N.W.2d 790, 247 Iowa 836. 

Utah.—Carson v. Carson, 47 P.2d 894, 
87 Utah 1. 

Application four months after decree 
Where divorce decree was rendered 
on September 8, 1945, and evidence 
was taken early in January 194G, on 
husband’s application for reduction 
of alimony allowed in divorce decree, 
husband had not waited long enough 
to fix a permanent change in aver¬ 
age weekly earnings to justify a 
change in alimony allowance and 
change was properly denied. 

Ala.—Tidmore v. Tidmore, 26 So.2d 
905. 248 Ala. 150. 

1. Cal.—^Disney v. Disney, 263 P.2d 
865, 121 C.A.2d 602. 

Iowa.—Goldsberry v. Goldsberry, 262 
N.W. 531, 217 Iowa 760—Newburn 
V. Newburn, 231 N.W. 389, 210 
Iowa 639—^Keyser v. Keyser, 186 
N.W. 438, 193 Iowa 16. 

Miss.—Gresham v. Gresham, 25 So. 
2d 760, 199 Miss. 778. 

Advancing age, standing alone, 
does not constitute changed circum¬ 
stances for purposes of granting 
modification of alimony provision. 
N.Y.—Comparetto v. Comparetto, 167 
N.Y.S.2d 727. 

Birth of child subsequent to di¬ 
vorce does not warrant modification 
of decree awarding alimony entered 
with full knowledge of facts. 

Iowa.—Kiger v. Kiger, 219 N.W. 314, 
205 Iowa 1200. 

Apprehension of the happening of 
a contingency which was contem¬ 
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plated at time of decree is not a 
ground for modification. 

Iowa.—^Parker v. Parker, 241 N.W. 
497, 214 Iowa 327. 

Agreement referring to possibility of 
increased expenses 

Where agreement between husband 
and wife as to amount of alimony and 
support payments made reference to 
possibility of removal from state and 
increased expense to husband in visit¬ 
ing child, occurrence of such events 
could not bo urged by husband as 
change in circumstances sufficient to 
justify reduction in payments. 

Ark.—Grant v. Grant, 268 S.W.2d 
C17, 223 Ark. 767. 

1.5 Cal.—Mooro v. Moore, 283 P. 

2d 338, 133 C.A.2d 66. 

1.10 Cal.—Wilson v. Wilson, 231 
P.2d 128, 104 C.A.2d 167. 

2. Ala.—Walker v. Walker, 52 So. 
2d 605, 265 Ala. 599—Ramsey v. 
Kitchens, 32 So.2d 361, 249 Ala, 
609—Morris v. Morris, 199 So. 803, 
240 Ala. 399. 

Cal.—Tillman v. Tillman, 288 P.2d 
501, 136 C.A.2d 291—Moore v. 

Moore, 283 P.2d 338, 133 C.A.2d 66. 
Colo.—Pifer v. Fifer, 202 P.2d 945, 
119 Colo. 230, motion denied 206 
1^2d 336, 120 Colo. 10—Zook v. 
Zook, 195 P.2d 387, 118 Colo. 299— 
Woydevold v. Weydevold, 67 P.2d 
72, 100 Colo. 301, 

Idaho.—Humbird v. Humbird, 243 P. 
827, 42 Idaho 29. 

Ill.—Herrick v. Herrick, 149 N.E. 
820, 319 Ill. 146. 

Jacobs V. Jacobs, 65 N.K.2d 588, 
328 I11.APP. 133—Cahill v. Cahill, 
46 N.B.2d 69, 316 Ill.App. 324—Mc¬ 
Veigh V. McConnell, 38 N.E.2d 962, 
313 IlLApp. 76. 

Iowa.—Brin v, Brin, 87 N.W.2d 764— 
Brin v. Brin, 37 N.W.2d 261, 240 
Iowa 659—Toney v. Toney, 239 N. 
W. 21, 213 Iowa 398—Morrison v. 
Morri.son, 227 N.W. 330, 208 Iowa 
1384. 
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court, 3 but the discretion of the trial court under the | particular facts and circumstances cannot be arbi- 


Ky.—Johnson v. Johnson, 263 S.W. 
2d 106—^Moneypenny v. Moneypen- 
ny, 219 S.W.2d 960, 310 Ky. 9— 
Taylor v. Taylor, 92 S.W.2d 72, 
263 Ky. 208. 

Mass.—^Whitney v. Whitney, 88 N-E. 

2d 647, 325 Mass. 28. 

Mich.—Steed v. Steed, 72 N.W.2d 243, 
343 Mich. 601-—Poxson v. Poxson, 
245 N.W. 536, 260 Mich. 625—Aid- 
rich, 206 N.W. 482, 232 Mich. 696. 
Minn.—Kate v. Kate, 48 N.W.2d 651, 
234 Minn. 402. 

Mo.—Shilkett v. Shilkett, App., 285 
S.W. 2d 67—^Mahan v. Mahan, 192 
S.W.2d 626, 239 Mo.App. 317— 

Schulte V. Schulte, App., 127 S.W. 
2d 748, afllrmed. Sup., 140 S.W.2d 
51. 

Nub. —Pestel v. Pestel, 73 N.W.2d 689, 
161 Neb. 468. 

N.J.—^Martindell v. Martindell, 122 A. 
2d 352, 21 N.J. 341. 

Christensen v. Christensen, 45 A. 
2d 677, 137 N.J.Eq. 638. 

N.Y.—Klein v. Klein, 174 N.Y.S.2d 
616, 6 A.D.2d 774—Odell v. Odell, 
95 N.Y.S.2d 628. 276 App.Div. 1027— 
Kenner v. Kenner, 9 N.Y.S.2d 779, 
266 App.Div. 926. 

Sabatino v. Sabatino, 71 N.Y.S. 
2d 331, 188 MIsc. 642—^Krassner v. 
Krassnor, 47 N.Y.S.2d 395, 181 Misc. 
717—Carpenter v. Carpenter, 226 N. 
Y.S. 431, 130 Misc. 698. 

Stibbs V. Stibbs, 123 N.Y.S,2d 
131—Pirk V. Pirk, 100 N,Y.S.2d 769, 
affirmed 100 N.Y.S.2d 496, 277 App. 
Div. 1011—Smith v. Smith, 11 N.Y. 
S.2d 1016. 

S.D.—Dougherty v. Dougherty, 77 N. 
W.2d 846—Guinter v. Guinter, 37 
N.W.2d 462, 72 S.D. 664. 

Tenn.—Osborne v. Osborne, 197 S.W. 

2d 234, 29 Tonn.App. 463. 

Utah.—Colo V. Cole, 239 P,2d 616, 121 
Utah 151. 

Wash,—liigelow v. Bigelow, 239 P.2d 
317, 39 Wash.2d 824—Hart v. Hart, 
24 l\2d 620, 174 Wash. 316—Cook 
V. Cook, 13 P.2d 38, 168 Wash. 649 
—Shattuck V. Shattuck, 261 P. 861, 
141 Wash. 600. 

Wi.s.—Bunde v. Bunde, 70 N,W.2d 
624, 270 Wis. 226. 

AppUoan.t*s motive immaterial 
Where wife’s showing of different 
conditionH warranted trial court, in 
oxorciBO of sound discretion, to mod¬ 
ify llnal divorce decree by increas¬ 
ing allowance for support, wife’s mo¬ 
tive in instituting proceeding to ob¬ 
tain such increase was immaterial. 
Cal.—Ituss V. Buss, 166 P,2d 767, 68 
aA.2d 400. 

Agreement of parties 

In proceeding on motion to increase 
$250 per month alimony awarded by 
decree of separation, as amended, 
where parties thereafter agreed that 
defendant would pay $1,000 imme¬ 
diately, $260 a month for twenty 


months, and then $300 a month, and 
that plaintiff would make no further 
application for an increase, and de¬ 
cree was modified in accordance 
therewith, agreement was a proper 
subject for consideration by referee 
in determining motion. 

N.Y.—Howe V. Howe. 116 N.Y.S.2d 
331, 280 App.Div. 952. 

3. Ala.—Stewart v. Stewart, 74 So. 
2d 423, 261 Ala. 374—Hartsfield v. 
Hartsfield, 74 So.2d 420, 261 Ala. 
386—Jones v. Jones. 36 So.2d 310, 
251 Ala. 179—^Ramsey v. Kitchens, 
32 So.2d 361, 249 Ala. 609—Adams 
V. Adams. 159 So. 80, 229 Ala. 588. 
Cal.—Hough V. Hough, 160 P.2d 15, 
26 C.2d 605—^Leupe v. Leupe, 130 
P.2d 697, 21 C.2d 145—Wilder v. 
Wilder, 7 P.2d 1032, 214 C. 783— 
Marshall v. Marshall, 239 P. 36, 
196 C. 761. 

Tillman v. Tillman, 288 P.2d 591, 
136 C.A.2d 291—^Moore v. Moore, 
283 P.2d 338, 133 C.A.2d 56—Shul- 
man v. Shulman, 269 P.2d 923, 125 
C.A.2d 120—Werner v. Werner, 260 
P.2d 961, 120 aA.2d 248—Marks 
V. Marks, 246 P.2d 82, 112 aA.2d 
283—McKee v. McKee, 239 P.2d 
37. 108 C.A.2d 488—Wilson v. Wil¬ 
son, 231 P.2d 128, 104 C.A.2d 167— 
Gilbert v. Gilbert, 220 P.2d 573, 98 
C.A.2d 444—De Leshe v. De Leshe, 
181 P.2d 929, 80 C.A.2d 513—Geb- 
hardt v. Gebhardt, 160 P.2d 177, 
69 C.A.2d 723—^Russ v. Russ, 166 
P.2d 767, 68 C.A.2d 400—Triest v. 
Triest, 164 P.2d 2, 67 C.A.2d 320— 
Becker v. Becker, 148 P.2d 381, 64 
C.A.2d 239—Whitehead v. White- 
head, 114 P.2d 403, 45 C.A.2d 447— 
Wylie v. Wylie, 79 P.2d 152, 26 
C.A.2d 167—Willen v. Willen, 6 P. 
2d 654, 119 C,A. 483—Greene v. 
Greene, 260 P, 846, 86 C.A. 275— 
Jacobs V, Jacobs, 230 P. 209, 68 
C.A. 725, certiorari denied 45 S.Ct. 
514, 268 U.S. 696, 69 L.Ed. 1162— 
Mathews v. Mathews, 204 P. 27, 
65 C.A. 661. 

Colo.—^Rechnitz v. Rechnitz, 309 P.2d 
200, 135 Colo. 165—Fifer v. Pifer, 
202 P.2d 945, 119 Colo. 230, motion 
denied 206 P.2d 336, 120 Colo. 10— 
Zook V. Zook, 195 P.2d 387, 118 Colo. 
299—^Rodgers v. Rodgers, 76 P.2d 
1104, 102 Colo. 94—Weydeveld v. 
Weydeveld, 67 P.2d 72, 100 Colo. 
301—Miller v. Miller, 247 P. 567, 
79 Colo, 609. 

Conn.—^Heard v. Heard, 166 A. 67, 116 
Conn. 632, 

D.C.—Jackson v. Jackson, 68 P.2d 
393, 62 App.D.C. 346. 

Fla.—^Fort v. Fort, 90 So.2d 313— 
Brown V. Brown, 84 So.2d 311— 
Blanton v. Blanton, 18 So.2d 902, 
154 Fla. 750—Yilas v. Vilas, 13 So. 
2d 807, 163 Fla. 102. 

Idaho.—^Ashton v. Ashton, 83 P.2d 
991, 69 Idaho 408. 
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Ill.—San Fillippo v. San Fillippo, 92 
N.E.2d 201, 340 Ill.App. 353—Dar- 
mer v. Darmer, 57 N.E.2d 518, 324 
Ill.App. 160—^Hoover v. Hoover, 30 
N.E.2d 940, 307 Ill.App. 690—Igney 
V. Igney, 25 N.E.2d 608, 303 Ill.App. 
563. 

Iowa,—Gesmacher v. Gesmacher, 76 
N.W.2d 790, 247 Iowa 836—^Kuyper 
V. Kuyper, 55 N.W.2d 485, 244 Iowa 
1—Lyons v. Lyons, 37 N.W.2d 309, 
240 Iowa 698—Brin v. Brin, 37 N.W. 
2d 261, 240 Iowa 659—Siders v. 
Siders, 288 N.W. 909, 227 Iowa 764 
— ^Kirk V. Kirk, 270 N.W. 432, 222 
Iowa 945—Boquette v. Boquette, 

247 N.W. 255, 216 Iowa 990—New- 
burn v. Newburn, 231 N.W. 389, 210 
Iowa 639—Schneider v. Schneider, 

222 N.W. 400, 207 Iowa 189. 

La.—Wilmot v. Wilmot, 65 So.2d 321, 

223 La. 221, followed in 65 So.2d 
330, 223 La. 250. 

Mich.—^Pierce v. Pierce, 52 N.W.2d 
213, 332 Mich. 548—Lytle v. Lytle, 
29 N.W.2d 138, 319 Mich. 47—Burr 
V. Burr, 21 N.W.2d 150, 313 Mich. 
330—Austin v. Austin, 13 N.W.2d 
237, 308 Mich. 139—Harter v. Hart¬ 
er, 11 N.W.2d 880, 307 Mich. 268— 
Wellman v. Wellman, 9 N.W.2d 
679, 305 Mich. 365—Schuch v. 

Schuch, 300 N.W. 875, 299 Mich. 
539. 

Minn.—Mark v. Mark, 80 N.W.2d 621, 

248 Minn. 446—Botkin v. Botkin, 77 
N.W.2d 172, 247 Minn. 25—Kate v. 
Kate, 48 N.W.2d 551, 234 Minn. 402 
—Clarizio v. Castigliano, 277 N.W. 
262, 201 Minn. 590—^Lindbloom v. 
Lindbloom, 230 N.W. 117, 180 Minn. 
33—Plankers v. Plankers, 225 N.W. 
913, 178 Minn. 31. 

Miss.—^Hughes v. Hughes, 72 So.2d 
677, 221 Miss. 264. 

Mo.—^Mahan v. Mahan, 192 S.W.2d 
626, 239 Mo.App. 317—Schainker v. 
Schainker, App., 91 S.W.2d 109— 
Kinney v, Kinney, App., 231 S.W. 
267. 

Neb.—Morris v. Morris, 290 N.W. 720, 
137 Neb. 660. 

N.M.—Mindlin v. Mindlin, 66 P.2d 
260, 41 N.M. 155. 

N.Y.—^Lewandoski v. Lewandoski, 
105 N.Y.S.2d 789, 278 App.Div. 1004 
—Manahan v. Manahan, 28 N.Y.S. 
2d 463, 262 App.Div. 869—Mandel 
V. Mandel, 257 N.Y.S. 1, 235 App. 
Div. 821. 

Williams v. Williams, 35 N.Y.S. 
2d 605. 

N.C.—Rayfield v. Rayfield, 89 S.E.2d 
399, 242 N.C. 691. 

Or.—Simpson v. Simpson, 60 P.2d 936, 
154 Or. 396. 

Pa-—Commonwealth ex rel. Som¬ 
mers V. Sommers, Quar.Sess., 1 
Bucks Co. 297—^Raudenbush v. 
Raudenbush, 32 Luz.Leg.Reg. 243. 
S.D.—Guinter v. Guinter, 37 N.W.2d 
452, 72 S.D. 554—Glad v. Glad, 216 
N.W. 931, 61 S.D. 574. 
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trarily exercised,3*5 and should be ^ided by the there are substantial reasons which in justice and 

rules originally applicable to the award in the first equity demand a change.^ 

instance.*^ The decree should not be changed unless 


Tenn.—Osborne v. Osborne, 197 S.W. 

2d 234, 29 Tenn.App. 463. 

Wash.—Gordon v. Gordon, 266 P.2d 
786, 44 Wash.2d 222—^Duncan v. 
Duncan, 172 P.2d 210, 25 Wash.2d 
^43—^Dillon v. Dillon, 150 P.2d 594, 
21 Wash.2d 311—^Warning v. Warn¬ 
ing, 150 P.2d 64, 21 Wash.2d 85— 
Bartow v. Bartow, 121 P.2d 962, 12 
Wash.2d 408—Hudson v. Hudson, 
111 P.2d 573, 8 Wash.2d 114—Oor- 
Pus Juris cited in Bartow v. Bar¬ 
tow, 16 P.2d 614, 615, 170 Wash. 409 
—Cook V. Cook, 13 P.2d 38, 168 
Wash. 649, 

19 C.J. p 274 note 59. 

Review of discretion see § 288 in¬ 
fra. 

Application to suspend until wife’s 
estate exhausted 

Former husband’s application for 
order suspending payment of alimony 
for support of insane divorced wife 
until her separate estate should be 
exhausted was addressed to sound 
discretion of court which entered ali¬ 
mony decree. 

Pa.—Hedderick v. Hedderick, 63 A.2d 
373, 163 Pa.Super. 564. 

Ordering conveyance 
Where after entry of divorce de¬ 
cree husband became wholly unable 
to comply with provisions thereof re¬ 
quiring him to pay as alimony spec¬ 
ified monthly payments on mortgage 
indebtedness against realty owned 
by husband and wife, modification of 
decree by ordering conveyance of 
husband’s interest in realty to former 
wife was not abuse of discretion. 

Colo .—Fiter v. Pifer, 202 P.2d 945, 
119 Colo. 230, motion denied 206 
P.2d 336, 120 Colo. 10. 

3.5 Cal.—Pine v. Pine, 173 P.2d 355, 
76 C.A.2d 940. 

Pla.—Vilas v. Vilas, 13 So.2d 807, 153 
Pla. 102. 

N.J.—Ramhorst v. Ramhorst, 48 A.2d 
834, 138 N.J.Eq. 523. 

N.Y.—Guglielmone v. Guglielmone, 
169 N.Y.S.2d 931, 5 A.D.2d 778— 
Herko v. Herko, 119 N.Y.S.2d 66, 
281 App.Div. 848, reargument de¬ 
nied 122 N.y.S.2d 897, 282 App.Div. 
713. 

S.D.—Lines v. Lines, 9 N.W.L’d 705, 
69 S.D. 299. 

Va.—Wilson v. Wilson, 17 S.E.2d 397, 
178 Va. 427. 

Refusal to modify security provision 
Where order of court required fa¬ 
ther to pay $25 per week for support 
of child and $100 alimony to wife, 
but alimony award was terminated by 
grant of foreign decree of divorce a 
vinculo to father, refusal of court to 
modify portion of order requiring 
husband to deposit stock of book val¬ 


ue of $225,000 as security was an 
abuse of discretion. 

Md.—^Johnson v. Johnson, 97 A.2d 330, 
98 A.2d 276, 202 Md. 647, certiorari 
denied 74 S.Ct. 126, 346 U.S. 874, 
98 L.Ed. 382. 

Denial of reduction held error in 
view of uncontroverted facts and 
needs of plainti^. 

N.Y.—^Baxter v. Baxter, 9 N.T.S.2d 
44, 256 App.Div. 892. 

4. Minn.—^Lamberton v. Lamberton, 
38 N.W.2d 72, 229 Minn. 29—Has¬ 
kell V. Haskell, 138 N.W. 787, 119 
Minn. 484. 

Wis.—Luedke v. Luedke, 264 N.W. 

525, 216 Wis. 303. 

Agreement may be considered 
On application for modification 
while agreement for maintenance 
may not be at issue, court may re¬ 
sort thereto and recognize it or not 
as it thinks proper. 

N.J.—Williams v. Williams, 174 A. 

423, 12 N.J.Misc. 641. 

Modification must be just and reason¬ 
able 

Mo.—^Eaton v. Eaton, App., 237 S.W. 
896. 

Wis.—Littlg V. Littig, 282 N.W. 647, 
229 Wis. 430. 

Comfortable maintenance of the 
wife should be assured in determin¬ 
ing the question of reducing ali¬ 
mony. 

N.Y.—Carpenter v. Carpenter, 226 N. 
T.S. 431, 130 Misc. 698. 

Needs of wife and ability of husband 
In modification proceedings, when 
changed conditions of parties have 
been established, courts are con¬ 
cerned with two issues, needs of par¬ 
ty requiring alimony and ability of 
other party to make payments, 

N.J.—McLeod v. McLeod, 23 A.2d 646, 
131 N.J.Eq. 44. 

Wash.—Heuchan v. Heuchan, 228 P. 
2d 470, 38 Wash.2d 207, 22 A.L.R.2d 
1410. 

Needs of husband, as well as those 
of the wife, should be considered in 
determining an application for modi¬ 
fication. 

La.—Gantz v. Wagner, 178 So. 3G7, 
188 La. 833. 

Probability of future total disabili¬ 
ty of divorced husband is a factor to 
be considered in determining amount 
which should be presently paid by 
husband. 

Ky.—Moneypenny v. Moneypenny, 219 
S.W.2d 960, 310 Ky. 9. 

5. Ariz.—Gotthelf v. Gotthelf, 300 P. 
186, 38 Ariz. 369. 

Colo.—^Harris v. Harris, 164 P.2d 617, 
113 Colo. 41—^Neuhengen v. Neu- 
hengen, 18 P.2d 454, 92 Colo. 165. 
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Iowa.—Toney v. Toney, 239 N.W. 21, 
213 Iowa 398—Stone v. Stone, 235 
N.W. 492, 212 Iowa 1344. 

Minn.—Mark v. Mark, SO N.W.2d 621, 
248 Minn. 446—Warner v. Warner, 
17 N.W.2d 58, 219 Minn, 69. 

Neb.—Shomaker v, Shomaker, 88 N. 

W.2d 221, 166 Neb. 1C4. 

N.J.—Landis v. Landis, 24 A.2d 362, 
131 N.J.Eq. 222. 

Decree providing for reduction on 
change 

Where divorce decree provided that 
monthly payments for support and 
maintenance were subject to reduc¬ 
tion by court on “any other changed 
condition,’’ court would not order a 
reduction in absence of a showing of 
conditions that in good conscience 
justified such relief. 

Ark.—Tennison v. Tennlson, 227 S. 
W.2d 138, 216 Ark. 748. 

Decree based on agreement or stipu¬ 
lation 

(1) Court should be more reluctant 
to order a revision of an award based 
on an agreement or stipulation of 
parties than it would ordinarily be. 
Minn.—Botkin v. Botkin, 77 N.W.2d 

172, 247 Minn. 26—Kate v. Kate, 
48 N.W.2d 661, 234 Minn. 402. 

(2) Such decree will not be modi¬ 
fied except for clearly sulficient rea¬ 
sons. 

Ala.—Walker v. Walker, 62 So.2d 606, 
255 Ala. 699—Tidmoro v. Tidmore, 
26 So.2d 906, 248 Ala. 160—Worth¬ 
ington V. Worthington, 139 So. 334, 
335, 224 Ala. 237. 

Pla.—Cohn v. Mann, 38 So.2d 466— 
Webber v. Webber, 23 So.2d 388, 
156 Pla. 396. 

Sedell V. Sedell, App., 100 So.2d 
639. 

Md.—Langrall v. Langrall, 125 A. 695, 
146 Md. 340, 37 A.L.H. 437. 

N.Y.—Lewis V. Lewis, 168 N.Y.S.2d 
473, 5 A.D.2d 674, stating law of 
Alabama. 

Xnsuflloient grounds for modification 

(1) Courts cannot relievo a di¬ 
vorced husband of his l(‘gal obliga¬ 
tion to support divorced wife sim¬ 
ply because he may find discharge 
of such obligation burdensome. 

Wis.—Baldwin v. Baldwin, 33 N.W. 
2d 198, 253 Wis. 200. 

(2) A divorced husband*s ill health, 
standing alone, is not sufiicient to 
ju.stify reducing amount of alimony. 
Mo.—Altenbach v. Al ten bach, App., 

162 S.W.2d 361. 

(3) Mere lapse of time and pay¬ 
ment of alimony over a period of 
years is not of itself a sufficient jus¬ 
tification for modifying divorce de¬ 
cree and relieving husband of all 
further obligation for alimony. 
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The right to modification may be waived or other¬ 
wise lost.® Generally, the decree will not be modified 
because of a change of circumstances which was 
brought about by the act of the person seeking mod¬ 
ification,^ although under some circumstances such 
fact will not preclude modification.'^-® Laches in en¬ 
forcing a decree for alimony,® or deliberate circum¬ 
vention of the laws of the state granting the 
divorce,® is not a ground for modification. A party 
seeking modification will not be prejudiced by rea¬ 
son of having failed to appear in the original pro- 
ceediiigs,^® or by reason of the denial of a prior 
application for modification.!^ However, where suc¬ 
cessive applications for modification have been 
made, a change of circumstances or conditions since 
the order made on the last previous application must 
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be shown,!!-® and it is not sufficient to show a change 
since the original decree fixing alimony.!!-!® This 
is clearly the rule where successive applications are 
made by the same party,!!-!® and is also the rule 
where the prior applications were by the adverse 
party.!!-^® 

Before decree becomes final. During period after 
rendition of judgment for permanent alimony and 
before it becomes final, it may be modified or set 
aside on good and sufficient grounds.!!-^® 

New trial. In the absence of a statute providing 
otherwise, the general law applicable to grounds 
for new trials in civil cases applies to new trials 
after a judgment or order fixing permanent ali¬ 
mony.!!-®® 


Wash.—Bartow v. Bartow, 121 P.2d 
962, 12 Wash.2cl 408. 

(4) Pact that wife had overdrawn 
her account against corporation was 
not ground for modification of di¬ 
vorce decree requiring equal division 
•of corporation’s stock between par¬ 
ti e.s. 

Iowa.—Parker v. Parker, 241 N.W. 
497, 214 Iowa 327. 

(6) Fact that wife’s maiden name 
or other former name is restored to 
luT is not a ground for modification; 
Wls.—Sulk v. Sulk, 88 N.W.2d 738, 

3 Wis.2d 307. 

(6) Other cases. 

Minn.—Koi*h v. Koch, 264 K.W. 791. 
196 Minn. 312. 

Mo.— rt<»gers V, Rogers, App., 221 S. 
W. 763. 

Mont.—v. Crush, 3 P.2d 402, 
no Mont. 3H1. 

N.V.—.Jung<' V. Jungc, 286 N.T.S. 

323. 247 App.Div. 809. 

6. III.—See Durroll v. Durrell, 211 
Ill.App. 2S1. 

N.V.—i.’oinpton v. Compton, 97 N.Y. 
S. 61S, 111 App.Div. 923. 

Where husband agreed not to apply 
for tnodinoation of the agreement in- 
<un-porate<l in the decree, the court 
will not modify the allowance. 
N.Y.—lloluhan v. Holahan, 244 N.Y.S. 

238, 137 Misc. 706. 

Agreement limiting Increase 

Where husband and wife entered 
into Hcpanition agreement whereby 
hu.‘«ihand was to pay wife amounts 
ranging from $40 a week if ho earned 
14,000 a year, to maximum of $120 
a week if ho earned $12,000 a year 
•or more, for support of wife and two 
children, and agreement, as required 
hy its terms, was made part of di¬ 
vorce decree, and thereafter husband 
was earning $40,000 a year, wife was 
■estopped to have allowance increased 
In her own behalf beyond that spec¬ 
ified in agreement. 

Fla.—Lee v. Dee, 26 Bo.2d 177, 167 
Fla. 439. 


Delay and other circumstances bar¬ 
ring modification 

(1) Long delay in applying for a 
modification and other circumstances 
may bar modification. 

Utah.—Cole v. Cole, 239 P.2d 615, 
121 Utah 151. 

(2) So, where divorced wife volun¬ 
tarily stipulated that divorce decree 
provide for only $275 alimony, al¬ 
though she knew that such amount, 
together with her other income, 
would be insufficient for her to con¬ 
tinue to live in same style as that to 
which she had previously been ac¬ 
customed, and over period of thir¬ 
teen years she did not ask for any 
increase in alimony when divorced 
husband was earning a substantial 
income, she would be deemed to have 
waived right to a consideration of 
style of living to which she had pre¬ 
viously been accustomed as an ele¬ 
ment to be considered on application 
thirteen years later by divorced hus¬ 
band for reduction in amount of ali¬ 
mony. 

Wis.—Bunde v. Bunde, 70 N.W.2d 624, 
270 Wis. 226. 

Bight held not waived 

(1) An agreement under which 
payments were reduced and husband 
stipulated that he would waive right 
to move for any additional decrease 
did not estop husband from there¬ 
after applying for modification. 
N.T.—Miller v. Miller, 9 N.Y.S.2d 202. 

(2) Other cases. 

jq-.Y.—Anderson v. Anderson, 179 N. 
Y.S. 865, 110 Misc. 123. 

Husbaud’s acceptance of benefits 
under interlocutory divorce decree 
did not “estop” him to seek reduc¬ 
tion of alimony. 

Cal.—Leupe v. Leupe, 130 P.2d 697, 
21 C.2d 145. 

7. Iowa.—^Fisher v. Fisher, 32 Iowa 
20 . 

Ohio.—^Nash v. Nash, 65 N.B.2d 728, 
77 Ohio App. 155. 
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Conrt will consider whether change 
was caused by husband’s improper 
or unlawful conduct. 

Iowa.—Stone v. Stone, 235 N.W. 492, 
212 Iowa 1344. 

7.5 Belocation 

Husband, whose diminution of in¬ 
come, since divorce decree fixing ali¬ 
mony obligation in accord with sep¬ 
aration agreement, arose from fact 
that he had given up medical employ¬ 
ment in Georgia to establish practice 
in Florida was not precluded from 
obtaining reduction of alimony award 
by virtue of this voluntary act. 

Fla.—Fort v. Port, 90 So.2d 313. 

8. Mich.—Texter v. Texter, 231 N.W. 
140, 251 Mich. 53. 

9. Iowa.—Stone v. Stone, 235 N.W. 
492, 212 Iowa 1344. 

10. N.J.—Williams v. Williams, 174 
A. 423, 12 N.J.Misc. 641. 

11. Minn.—Erickson v. Erickson, 261 
N.W. 397, 194 Minn. 634. 

Defendant, who failed to pay ali¬ 
mony, and whose five previous ap¬ 
plications had been denied, was not 
entitled to reduction. 

N.Y.—^Richman v. Richman, 285 N. 

Y.S. 26, 246 App.Div. 885. 

11.5 Wash.—Heuchan v. Heuchan, 
228 P.2d 470, 38 Wash.2d 207, 22 A. 
D.R.2d 1410—^Hudson v. Hudson, 
111 P.2d 573, 8 Wash.2d 114. 

11.10 Wash.—^Heuchan v. Heuchan, 
228 P.2d 470, 38 Wash.2d 207, 22 
A.L.R.2d 1410. 

11.15 Wash.—Heuchan v. Heuchan, 
supra—Hudson v. Hudson, 111 P. 
2d 573, 8 Wash.2d 114. 

11.20 Wash.—^Heuchan v. Heuchan, 
228 P.2d 470, 38 Wash.2d 207, 22 
A.L.R.2d 1410. 

11-25 Ga.—Cone v. Cone, 89 S.B.2d 
SI’S, 211 Ga. 882—Robertson v. Rob¬ 
ertson, 63 S.B.2d 876, 207 Ga. 686. 

11.30 Denial of motion error 

In wife’s divorce suit, where depo¬ 
sitions introduced by her at hearing 
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Death of husband. While as a general rule the 
duty to pay alimony terminates on the death of the 
husband, as discussed infra § 240, it may survive 
his death, and in such a case his death may create 
a situation where the decree should be modified, 
although his death of and by itself does not require 
a modification.il-“^0 

Reconciliation, renewed cohabitation, and condo¬ 
nation afford grounds for modifying a decree for ali¬ 
mony entered in an action where no absolute divorce 
is sought or granted.H-'^^ 

Lack of jurisdiction. An allowance may be vacat¬ 
ed or canceled because of the lack of jurisdiction of 
the court to make the award.i^ 

Vacation of void award. Under some statutes an 
award of permanent alimony in a divorce action pay¬ 
able in installments, depending on contingencies that 
may or may not happen, without fixing a definite ag¬ 
gregate sum to be paid, is void, as discussed supra 
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§ 235, and may be vacated at any time,i2-5 and when 
so vacated, the question of what alimony, if any, the 
wife might be entitled to remains open for deci- 
sion.12-1® 

Secured payments. Although it has been held that 
an allowance of alimony secured by bond or other¬ 
wise is subject to modification on showing a change 
of circumstances,!® it has also been held that an al¬ 
lowance thus secured should not be reduced until 
the security is exhausted.!^ 

b. Change in Financial Status of Parties 

A modification of an allowance may be warranted 
by a substantial change in the financial situation of either 
the husband, or wife, op both, or on grounds connected 
with the care and support of the children. 

A modification of an allowance may be warranted 
by a substantial^'*-®® change in the financial situation 
of the husband,!® by a substantial change in the 


on her motion for new trial because 
of unsatisfactory provisions for ali¬ 
mony and property division in judg¬ 
ment granting her divorce, showed 
that husband’s testimony that he did 
not receive any distributive share of 
his deceased father's estate and was 
indebted to his father and sister for 
entire amount to which he was enti¬ 
tled as father's heir was false and 
misleading, trial court erred to plain¬ 
tiff’s prejudice in overruling motion. 
Ohio.~-.Klump v. Klump, 121 N.E.2d 
273, 96 Ohio App. 93. 

11.35 U.S.—Goggans v. Osborn, C.A. 

Alaska, 237 F.2d 186. 

Mich.—^Van Haltern v. Van Haltern, 
88 N.W.2d 485, 351 Mich. 286— 
Welsh V. Welsh, 78 N.W.2d 120, 
346 Mich. 292—^La Barge v. La 
Barge, 24 N.W.2d 137, 315 Mich. 
323—Braffett v. Braffett, 14 N.W. 
2d 129, 308 Mich. 506. 

11.40 Mich.—Welsh v. Welsh, 78 N. 

W.2d 120, 346 Mich. 292. 

11.45 Ala.—Williams v. Williams, 74 
So.2d 582, 261 Ala. 328. 

As terminating allowance see infra § 
240 c. 

12. Ill.—San Pillippo v. San Pillippo, 
92 N.E.2d 201, 340 Ill.App. 363. 

Va.—Watson v. Mose, 183 S.B. 428, 
165 Va. 661. 

12.5 Kan.—Catren v. Catren, 18 P.2d 
134, 136 Kan. 864. 

Okl.—^Vanderslice v. Vanderslice, 169 
P.2d 660, 195 Okl. 496. 

12.10 Okl.—^Vanderslice v. Vander¬ 
slice, supra. 

13. Iowa.—^Kuyper v. Kuyper, 65 N. 
W.2d 486, 244 Iowa 1. 

Minn.—Haskell v. Haskell, 132 N.W. 

1129, 116 Minn. 10. 

Modification of seenrity provisions 
Since security for a debt can rise 


no higher than debt, if an order for 
future payment of alimony may, on 
a proper showing, be reduced or elim¬ 
inated, so, likewise, may order for 
security therefor be changed or elim¬ 
inated, and fact that security provi¬ 
sions of decree are based on a stipu¬ 
lation of parties does not preclude 
their modification; but ^i^here decree 
required divorced husband to convey 
to a trustee his share in certain real¬ 
ty and to pledge to trustee shares of 
stock in corporation to insure that 
divorced husband complied with pro¬ 
visions of decree requiring him to 
make payments of alimony to wife 
and payments of support money for 
support of children and required hus¬ 
band to pay off mortgage on home 
given to wife, in absence of showing 
of such change of conditions as would 
warrant entire removal of security 
court erred in modifying decree so as 
to return realty and stock to hus¬ 
band, and wife was entitled to such 
security subject to any lien placed 
thereon for purpose of paying mort¬ 
gage on home. 

Iowa.—Kuyper v. Kuyper, 66 N.W.2d 
485, 244 Iowa 1. 

14. N.T.—^Mandel v. Mandel, 267 N. 
Y.S, 1, 235 App.Dlv. 821. 

14.50 Ga.—^Welch v. Welch, 100 S.E. 
2d 431, 213 Ga. 589. 

Iowa,—Prandy v. Prandy, 44 N.W.2d 
379, 241 Iowa 1050—Smith v. Smith, 
32 N.W.2d 662, 239 Iowa 896—Hart 
v. Hart, 30 N.W.2d 748, 239 Iowa 
142. 

Minn.—Botkin v. Botkin, 77 N.W.2d 
172, 247 Minn. 25—Wilcox v. Wil¬ 
cox, 24 N.W.2d 237, 222 Minn. 279. 
Wis.—Bunde v. Bunde, 76 N.W.2d 
624, 270 Wis. 226. 

15. Ala.—Cairnes v. Cairnes, 100 So. 
317, 211 Ala. 342. 
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Ark.—O'Bryan v. O’Bryan, 252 S.W. 
677, 158 Ark. 643. 

Cal.—Slmlman v. Shulman, 269 P.2d 
923, 125 C.A.2d 120—Johnston v. 
Johnston, App., 243 P.2d 796, hear¬ 
ing dismissed. 

Conn.—Lilley v. Lilley, 5 A.2d 849, 
126 Conn. 339. 

Pla.—Port V. Port, 90 So.2d 313— 
Cohn V. Mann, 38 So.2d 466—^Vilas 

V. Vilas, 13 So.2d 807, 153 Pla. 103 
—Kennard v. Kennard, 179 So. 660, 
131 Pla. 473. 

Ga.—Welch v. Welch, 100 S.E.2d 431, 
213 Ga, 689. 

Ill,—Winkenwerder v. Winkenwerder, 
109 N.E.2d 926, 349 Ill.App. 161— 
Walters v. Walters, 94 N.K.2d 726, 
341 Ill.App. 661, afilrmed 99 N.B.2d 
342, 409 Ill. 208—Soh\v<‘ldlor v. 
Schweldler, 70 N.E.2(l SO, 329 Ill. 
App. 643—White v. White, 38 N.E. 
2d 525, 312 Ill.App. 383. 

Iowa.—Prandy v. Prandy, 44 N.W.2d 
379, 241 Iowa 1050—Smith v. Smith, 
32 N.W.2d 662, 239 Iowa 896— 
Hart V. Hart, 30 N.W.2d 748, 239 
Iowa 142—Hands.'iker v, Hand.saker, 
272 N.W. GOD, 223 Iowa 462. 

Ky.—Moneypenny v. Monoypenny, 219 
S.W.2d 960, 310 Ky. 9—Glenn v. 
Glenn, 98 S.W.2d 903, 206 Ky. 274. 
La.—Pisciotto v. Crucia, 71 So.2d 226, 
224 La. 862—Hillman v. Gallant, 86 

50. 661, 148 La. 82. 

Mich.—Schweim v. Schweim, 206 N. 

W. 353, 233 Mich. 67. 

Minn.—Botkin v. Botkin, 77 N.W.2d 
172, 247 Minn. 25—Wilcox v. Wil¬ 
cox, 24 N.W.2d 237, 222 Minn. 279 
—Sivertsen v. Sivertson, 269 N.W. 
413, 198 Minn. 207—Erickson v. 
Erickson, 261 N.W. 397, 194 Minn. 
634—Lindbloom v. Undbloom, 230 
N.W. 117, 180 Minn. 33. 

Mo.—Schulte v. Schulte, 140 S.W.2d 

51. 
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financial situation of the wife,i6 or both This 
rule applies to divorces from bed and board, as well 
as to absolute divorces.is it has been held, how¬ 
ever, that such changes may not be alone ground 
for modifying a decree,i9 and they are not control¬ 
ling where the divorce is granted because of the 
fault of the wife, and where the allowance of ali¬ 
mony is not based solely on the financial ability of 
the husband."® Changes of circumstances due prin- 
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cipally to the husband’s thrift and industry on the 
one hand and to the wife’s mismanagement and gross 
extravagance on the other do not ordinarily afford 
a sufficient basis for modification.^®*® 

Improvement On an application for an increase 
in an allowance the court may consider the fact that 
the husband’s financial condition has improved since 
the original decree.21 However, his improved finan- 


Schainker v. Schainker, App., SI 
S.W.2d 109. 

N.J.—Martindell v. Martindell, 122 A. 
2d 352, 21 N.J. 341. 

McLeod V. McLeod, 23 A.2d 545, 
131 N.J.Eq. 44. 

N.Y.—^Matzke v. Matzke, 173 N.Y.S. 

244, 185 App.Div. 533. 

S.D.—^Dougherty v. Dougherty, 77 N. 
W.2d 845. 

Va.—Pussell v. Pussell, 30 S.E.2d 555, 
182 Va. 720. 

Wash.—Hanson v. Hanson, 287 P.2d 
879, 47 Wash.2d 439—Gordon v. 
Gordon, 2G6 P.2d 786, 44 Wash.2d 
222 . 

19 C.J. p 274 note 63. 

Change of economic condition of hus¬ 
band as not authorizing modifica¬ 
tion of decree awarding alimony 
until further order of court where 
exercise of power to modify is de¬ 
pendent on reservation of jurisdic¬ 
tion see infra subdivision h of this 
section. 

Income or financial status 

(1) Notwithstanding use of quoted 
word in statute authorizing revision 
of judgment providing permanent 
alimony on showing of change in in¬ 
come ‘‘and" financial status of hus¬ 
band, it was not legislative intent to 
require a showing of change in both 
income and financial status but rath¬ 
er a change in husband’s income “or” 
financial status. 

Ga.—I'erry v. Perry, 102 S.B.2d 534, 
213 Ga. 847. 

(2) Apart from such statutory pro¬ 
vision, income alone is not necessari¬ 
ly tost in determining ability to pay 
pursuant to an alimony decree, and 
paying party's capital assets must 
also bo conaldored. 

Pla.—Chastain v. Chastain, 73 So.2d 
GO. 

Payment is prima facie proof of abil¬ 
ity to pay 

Colo.—Wcydeveld v. Weydeveld, 67 
l\2d 72, 100 Colo. 301. 

Income from a testamentary trust 
should bo considered in determining 
the husband’s ability to pay, notwith¬ 
standing the trustees of the fund 
have di.scrt}tionary power as to pay¬ 
ment of income. 

Pa.—Hill v. Hill, 84 Pa.Super. 379. 
Deductions in computing net income 
On motion by wife for increase of 
alimony, it was proper for husband 
to deduct amounts paid toward a mu¬ 


nicipal pension fund, in computing 
net income, since public policy dic¬ 
tates that employees join pension 
fund organizations. 

N.Y.—Sabatino v. Sabatino, 71 N.Y.S. 
2d 331, 188 Misc. 542. 

16. Ala.—Cairnes v. Cairnes, 100 So. 
317, 211 Ala. 342. 

Cal.—Wuest v. Wuest, 238 P.2d 109, 
108 C.A.2d 111. 

Colo.—^Rodgera v. Rodgers, 76 P.2d 
1104, 102 Colo. 94. 

Conn.—Lilley v. Lilley, 5 A.2d 849, 
125 Conn. 339. 

Fla-—^Kennard v. Kennard, 179 So. 
660, 131 Fla. 473. 

Iowa.—Wasser v. Wasser, Iowa, 90 
N.W.2d 431. 

La.—Brown v. Harris, 72 So.2d 746, 
225 La. 320—^Player v. Player, 110 
So. 832, 162 La. 229. 

Mich.—Schweim v. Schweim, 206 N. 

W. 363, 233 Mich. 67. 

Minn.—^Wilcox v. Wilcox, 24 N.W.2d 
237, 222 Minn. 279. 

Mo.—Schainker v. Schainker, App., 91 
S.W.2d 109. 

Neb.—Morris v. Morris, 290 N.W. 
720, 137 Neb. 660. 

N.J.—^Martindell v. Martindell, 122 
A.2d 352, 21 N.J. 341. 

R.L—Smith v. Smith, 146 A. 626, 50 
R.I. 278. 

Va.—Pussell v. Pussell, 30 S.E.2d 555, 
182 Va. 720. 

Wis.—Bunde v. Bunde, 70 N.W.2d 624, 
270 Wis. 226. 

19 C.J. p 274 note 64. 

Statute extiuguishiug iuchoate dow¬ 
er 

Jurisdiction of court in alimony 
case is continuing so that woman who 
obtained divorce and alimony decree 
prior to effective date of legislation 
extinguishing inchoate dower rights 
of divorced spouses could have ap¬ 
plied for modification of alimony 
award after such effective date on the 
ground of changed circumstances. 
Ohio.—Goodman v. Gerstle, 109 N.E. 
2d 489, 158 Ohio St. 353. 

17. U.S.—Goggans v. Osborn, C.A. 
Alaska, 237 P.2d 186. 

Colo.—^Zook V. Zook, 195 P.2d 387, 
118 Colo. 299. 

Conn.—Lilley v. Lilley, 5 A.2d 849, 
125 Conn. 339. 

Ill.—Cahill V. Cahill, 46 N.B.2d 69, 
316 Ill.App. 324—^Kaiser v. Kaiser, 
34 N.E.2d 127, 310 Ill.App. 390. 
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La.—^Russo V. Russo, 22 So.2d 671, 
208 La. 17—Slagle v. Slagle, 17 So. 
2d 923, 205 La. 691. 

Md.—^Hughes v. Hughes, 140 A.2d 
649, 216 Md. 374—Cohn v. Cohn, 
121 A.2d 704, 209 Md. 470. 

Mich.—Lund v. Lund, 13 N.W.2d 863, 
308 Mich. 395. 

Mo.—Schainker v. Schainker, App., 
91 S.W.2d 109. 

Neb.—Sullivan v. Sullivan, 4 N.W.2d 
919, 141 Neb. 779. 

N.J.—Testut V. Testut, 111 A.2d 613, 
34 N.J.Super. 95. 

N.Y.—Barker v. Barker, 45 N.Y.S.2d 
809. 

Wis.—Bunde v. Bunde, 70 N.W.2d 
624, 270 Wis. 226. 

Property owned and obligations to 
be met, as well as ability to earn and 
actual earnings, should be considered 
in determining whether there has 
been a change in circumstances of 
parties. 

Cal.—Becker v. Becker, 148 P.2d 381, 
64 C.A.2d 239. 

18. Mo.—Wagoner v. Wagoner, 267 
S.W. 664, 306 Mo. 241. 

18- N.Y.—Burdick v. Burdick, 171 N. 
Y.S. 247, 183 App.Div. 488. 

20. Ill.—^Lay v. Lay, 204 IlLApp. 611. 

20.5 Minn.—^Kate v, Kate, 48 N.W.2d 
551, 234 Minn. 402. 

21. Cal.—^Johnston v. Johnston, App., 
243 P.2d 795, hearing dismissed. 

Idaho.—^Humbird v. Humbird, 243 P. 
827, 42 Idaho 29. 

Ill.—^Walters v. Walters, 94 N.E.2d 
726, 341 IlLApp. 661, affirmed 99 
N.E.2d 342, 409 Ill. 298—Campbell 
V. Campbell, 65 N.E.2d 484, 328 Ill. 
App. 322—Gehlbach v. Gehlbach, 
219 IlLApp. 603. 

Iowa.—Hart v. Hart, 30 N.W.2d 748, 
239 Iowa 142—^Handsaker v. Hand- 
saker, 272 N.W. 609, 223 Iowa 462. 
Mo.—^Harriman v. Harriman, App., 
281 S.W.2d 566—^Brown v. Brown, 
239 S.W. 1093, 209 Mo.App. 416. 
N.J.—Martindell v. Martindell, 122 
A.2d 352, 21 N.J. 841. 

Testut V. Testut, 111 A.2d 613, 
34 N.J.Super. 95. 

N.Y.—O’Connor v. O’Connor, 100 N. 
Y.S.2d 252, 277 App.Div. 1010— 
Shapiro v. Shapiro, 25 N.Y.S.2d 428, 
261 App.Div. 937, resettlement de¬ 
nied 28 N.Y.S.2d 716, 262 App.Div. 
767—Kenner v. Kenner, 9 N.Y.S.2d 
779, 256 App.Div. 925—^Roche v. 
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cial status after an absolute divorce does not of 
itself ordinarily warrant an increase.2i-5 Even 
though it may warrant some increase, it does not 
warrant a disproportionate increase,and en¬ 
title the wife to live on a scale higher than at the 
time the original decree was entered.2i-16 Although 


it is not of itself a ground for reduction or vaca¬ 
tion ,22 the court may consider the fact that the wife’s 
financial condition has improved in determining 
whether or not to reduce, vacatc,22 or increase^S.S 
her allowance. It has been held proper to revise 
a decree by making the original award of alimony a 


Roche, 4 N.T.S.2d 929, 264 App.Div. 
874—^Alence v. Alence, 293 N.T.S. 
456, 250 App.Div. 730—Weiner v. 
Weiner, 275 N.T.S. 177, 242 App. 
Div. 847. 

19 C.J. p 274 note 68. 

XTn.attadiar'ble trust income considered 
Fact that income from trust had 
not been, paid husband and was not 
subject to attachment was held not to 
prevent consideration thereof in 
awarding additional alimony. 

Minn.—^Erickson v, Erickson, 232 N. 
W. 793, 181 Minn. 421. 

Substantial change in income held 
not shown. 

La.—^Hillman v. Gallant, 97 So. 303, 
154 La. 76. 

21.5 Ill.—Arnold v. Arnold, 76 N.E. 
2d 335, 332 Ill.App. 586, 18 A.L.R.2d 

1 . 

Mo.—^Harriman v. Harriman, App., 
281 S.W.2d 566. 

Or.—^Feves v. Feves, 254 P.2d 694, 
198 Or. 161. 

Moral and legal obligations consid¬ 
ered 

Where alimony award to divorced 
wife is above average level of income, 
moral obligations of husband, such 
as obligation to his mother-in-law, by 
second marriage, as well as legal 
obligations of husband, should be 
considered in determining divorced 
wife’s petition for increase in ali¬ 
mony. 

D.C.—^Russell v. Russell, 142 F.2d 
753, 79 U.S.App.D.C. 44, 163 A.L.R. 
1037. 

21.10 N.Y.—Olian v. Olian, 45 N.T.S. 
2d 290, 267 App.Liv. 769. 

21.15 Ill.—Arnold v. Arnold, 76 N. 
B.2d 335, 332 IlLApp. 586, 18 A.L.R. 
2d 1. 

Wash.—Gordon v. Gordon, 266 P.2d 
786, 44 Wash.2d 222. 

22. Ala.—Young v. Young, 78 So.2d 
265, 262 Ala. 254. 

Colo.—Curry v. Curry, 79 P.2d 653, 
102 Colo. 381. 

Iowa.—Apfel v. Apfel, 27 N.W.2d 31, 
238 Iowa 274. 

La.—Graham v. Graham, 61 So.2d 392, 
218 La. 928. 

Mo.—Driskill v. Driskill, App., 181 S. 
W.2d 1001. 

N.J.—^McDonald v. McDonald, 69 A.2d 
693, 6 N.J.Super. 11. 

Ramhorst v. Ramhorst, 48 A.2d 
834, 138 N.J.Ea. 623. 

Pormer wife^s self-efforts do not 
under all circumstances release di¬ 
vorced husband from his obligation 
to pay alimony. 


Mich.—^Ashburn v. Ashburn, 45 N.W. 
2d 298, 329 Mich. 314—Harter v. 
Harter, 11 N.W.2d 880, 307 Mich. 
258—Christensen v. Christensen, 
294 N.W. 154, 295 Mich. 203. 

Income earned by divorced wife 
from rental of rooms in husband’s 
house, occupancy of which was 
awarded to her in addition to speci¬ 
fied monthly alimony payment, was 
not such a change of circumstances 
as would justify modification of pre¬ 
vious award. 

Miss.—Gresham v. Gresham, 25 So.2d 
760, 199 Miss. 778. 

Work necessary 

Return from divorced wife's em¬ 
ployment which she obtained after 
entry of divorce decree was not 
enough to require a change in origi¬ 
nal award of alimony, where there 
was evidence tending to show that it 
was necessary for her to go to work 
to make both ends meet. 

Ala.—Jones v. Jones, 36 So,2d 310, 
261 Ala. 179. 

Pact that wife is being supported 
by her father was held not changed 
condition requiring abrogation of ali¬ 
mony provisions of divorce decree 
against husband. 

N’-M.—^Lord v. Lord, 16 P.2d 933, 37 
N.M, 24, modified on other grounds 
24 P.2d 292, 37 N.M. 464. 

Paiulngs of children, are immate¬ 
rial. 

N.Y.—Sabatino v. Sabatino, 71 N.Y.S. 
2d 331, 188 Misc. 542. 

Wife’s guardian, receiving proceeds 
of partition. 

Where following divorce decree 
husband instituted suit in equity for 
partition of real estate held by him 
and his insane wife, and as a result 
wife’s guardian received a sum in 
excess of three thousand five hundred 
dollars, court did not abuse its dis¬ 
cretion in refusing to suspend alimo¬ 
ny payments until wife’s estate was 
exhausted since under statute hus¬ 
band may be held liable for alimony 
for insane wife regardless of her es¬ 
tate or financial condition. 

Pa.—^Hedderick v. Hedderick, 63 A.2d 
373, 163 Pa.Super. 564. 

23. Ala.—Young v. Young, 78 So.2d 
265, 262 Ala. 264—^Wood v. Wood, 
61 So.2d 436, 258 Ala. 72. 

Ark.—Adams v. Adams, 267 S.W.2d 
778, 223 Ark. 656. 

Cal.—Grant v. Grant, 126 P.2d 130, 
52 O.A.2d 359—^Matthews v. Mat¬ 
thews, 173 P. 1007, 37 C.A. 259. 
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Colo.— Corpus Juris cited in Harris 

V. Harris, 164 P.2d 617, 619, 113 
Colo. 41. 

Idaho.—Ashton v. Ashton, 83 P.2d 
991, 59 Idaho 408. 

Ill.—Pokorney v. Pokorney, 109 N.E. 

2d 254, 348 Ill.App. 364. 

Iowa.—^Wasser v. Wasser, 90 N.W.2d 
431. 

La.—^Wilson v. Wilson, 17 So.2d 249, 
205 La. 196. 

Mo.—Schainker v. Schainker, App., 91 
S.W.2d 109. 

Neb.—Sullivan v. Sullivan, 4 N.W.2d 
919, 141 Neb. 779—Morris v. Morris, 
290 N.W. 720, 137 Neb. 660. 

N.J.—McDonald v. McDonald, 69 A.2d 
593, 6 N.J.Super. 11. 

Henze v. Henze, 29 A.2d 892, 133 
N.J.Eq. 26. 

S.D.—Dougherty v. Dougherty, 77 N. 

W. 2d 846. 

19 C.J. p 274 note 69. 

Employment of wife may be ground 
for modification, 

Colo.—Shapiro v. Shapiro, 175 P.2<i 
386, 116 Colo. 498. 

Reduction less than increase in in 
come 

The employment of wife at sev 
enty-flve dollars per month warrant* 
ed a reduction of alimony of forty 
dollars per month to twenty dollars 
per month but not abatement in toto. 
Mo.—Couplin V. Couplln, App., 121 
S.W.2d 186, certiorari quashed 
State ex rel. Couplln v. Hostotter, 
129 S.W.2d 1, 344 Mo. 770. 

Pumiture, surrendered to wife, is 
to be taken into account in deter¬ 
mining reduction of alimony. 

N.Y.—Carpenter v. Carpenter, 225 N. 
y.S. 431, 130 Misc. 698. 

Sum received in partition of commu¬ 
nity property 

Even though only change in finan¬ 
cial status of wife since decree fix¬ 
ing alimony was an amount received 
by her under a settlement partition¬ 
ing community property, in view of 
statute allowing wife alimony when 
she has not sufficient means for her 
maintenance, and it appearing that 
with amount received by her under 
Settlement she had sufficient means 
for her own maintenance, it has been 
held that an award of alimony should 
be vacated. 

La.—Brown v. Harris, 72 So.2d 746, 
226 La. 320. 

23.5 Or.—Hurner v. Hurner, 170 P. 
2d 720, 179 Or. 349. 
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lien on property acquired after the decree of 
divorce.24 Improved financial condition of the for¬ 
mer husband is not a prerequisite to an increase in 
alimony payments.24-5 

Impairment. The court may, in reducing or vacat¬ 
ing an allowance, consider the fact that the hus- 
band^s income, faculties, or resources have been 
largely impaired or reduced, so that he is no longer 
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in a condition to support the wife in the same man¬ 
ner as before,25 also the fact that he has necessarily 
incurred or must necessarily incur large expenses 
for medical attendance in consequence of a serious 
illness and temporary relief may also be granted 
the husband under such circumstances without mod¬ 
ifying the decree.27 The mere fact that the hus¬ 
band’s income has been reduced does not, however, 
of itself require a reduction of alimony.28 It has 


24. Minn,—Searles v. Searles, 169 
N.W. 133, 140 Minn. 385—Roberts 
V. Roberts, 161 N.W. 148, 135 Minn. 
397, L.R.A.1917C 1140. 

24.5 Mich.—Ford v. Ford, 46 N.W.2d 
462, 330 Mich. 33. 

25. Ala.—Cairnes v. Cairnes, 100 So. 
317, 211 Ala. 342. 

Ariz.—Johnson v. Johnson, 52 P.2d 
1162, 46 Ariz. 535. 

Ark.—Frost v. Frost, 165 S.W.2d 895, 
203 Ark. 1147—Boniface v. Boni¬ 
face, 17 S.W.2d 897, 179 Ark. 738. 
Cal.—Martin v. Martin, 179 P.2d 666, 
79 C.A.2d 409. 

Colo.—Watson v. Watson, 310 P.2d 
664, 135 Colo. 296—Canary v. Cana¬ 
ry, 3 P.2d 802, 89 Colo. 483. 

D.C.—Eliasson v. Eliasson, 98 P.2d 
263, 68 App.D.C. 391. 

Fla.—SchifC v. Schiff, 64 So.2d 36— 
Cohn V. Mann, 38 So.2d 466—^Vilas 

V. Vilas, 13 So.2d 807, 163 Fla. 102. 
Ill.—Walters v. Walters, 94 N.E.2d 

726, 341 Ill.App. 661, affirmed 99 N. 
E.2d 342, 409 Ill. 298. 

Iowa.—Handsaker v. Handsaker, 272 
N.W. 609, 223 Iowa 462—Corl v. 
Corl, 253 N.W. 126, 217 Iowa 812— 
Boquetto v, Boquette, 247 N.W. 265, 
215 Iowa 900—Toney v. Toney, 239 
N.W. 21, 213 Iowa 398—Nicolls v. 
Nicolls, 286 N.W. 288, 211 Iowa 
1193. 

Ky.—Baker v. Ward, 128 S,W.2d 563, 
278 Ky. 206—Glenn v. Glenn, 98 
S.W.2d 903, 266 Ky. 274. 

La.—Wilson v. Wilson, 17 So.2d 249, 
206 La. 196—Cupples v. Cupples, 
130 So. 478, 173 La. 1066. 

Mich.—Poxson v. Pox.son, 246 N.W. 
636, 260 Mich. 626—Felske v. Fels- 
ke, 241 N.W. 146, 257 Mich. 356. 
Minn.—Sivertsen v. Sivertsen, 269 N. 

W. 413, 198 Minn. 207—Lindbloom 
V. Lindbloom, 230 N.W. 117, 180 
Minn. 33. 

Miss.—Davis V. Davis, 64 So.2d 145, 
217 Miss. 313. 

Mo.—Bittcl V. Bittel, App., 147 S.W. 
2d 139—Schainker v. Schainker, 
App., 91 S.W.2d 109. 

NX—Martlndell v. Martindell, 122 A. 
2d 362, 21 NX 341. 

Testut V. Testut, 111 A.2d 613, 
34 N.XSuper. 95. 

NY.—Goldman v. Goldman, 26 NB. 
2d 266, 282 NY. 296. 

Taylor v. Taylor, 127 N.T.S.2d 
223, 283 App.Div. 669—Schenkman 
V. Schenkman, 88 N.Y.S.2d 1, 276 
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App.Div. 761—Bayne v. Bayne, 21 
NY.S.2d 41, 259 App.Div. 1041— 
Birdsall v. Birdsall, 284 NY.S. 856, 
246 App.Div. 879—Mandel v. Man- 
del, 271 NY.S. 682, 241 App.Div. 
882. 

Wiseman v. Wiseman, 14 NY.S. 
2d 521, 172 Misc. 114—McPartland 
V. McPartland, 261 NY.S. 844, 146 
Misc. 672. 

Panarella v. Panarella, 134 N.Y. 
S.2d 440—^Wischerth v. Wischerth, 
40 N.Y.S.2d 325. 

Or.—Warner v. Warner, 28 P.2d 625, 
145 Or. 641—Joliifite v. Jolliffe, 213 
P. 415, 107 Or. 33. 

R. I.—Brown v. Brown, 6 A.2d 144, 62 
R.I. 375—Smith v. Smith, 146 A. 
626, 60 R.I. 278. 

S. D.—Guinter v. Guinter, 37 NW.2d 
452, 72 S.D. 554. 

Utah.—Hampton v. Hampton, 47 P.2d 
419, 80 Utah 670. 

Wash.—Dillon v. Dillon, 160 P.2d 594, 
21 Wash.2d 311—^Von Herberg v. 
Von Herberg, 106 P.2d 737, 6 Wash. 
2d 100. 

W.Va.—Miller v. Miller, 172 S.B. 893, 
114 W.Va. 600. 

Wis.—Luedke v. Luedke, 254 N.W. 
625, 215 Wis, 303, 

Wyo.—Lonabaugh v. Lonabaugh, 22 
P.2d 199, 46 Wyo. 23. 

19 C.J. p 276 note 72. 

Cause of reductiozi. of income imma¬ 
terial 

A reduction in a divorced husband's 
income is a sufficient reason for re¬ 
ducing a prior alimony judgment and 
it is immaterial whether such re¬ 
duction is caused by ill health and in¬ 
ability to work or by unemployment 
or reduction in wages. 

Mo.—^Altenbach v. Altenbach, App., 
162 S.W.2d 361. 

Wife not entitled to higher standard 
Petitioner, seeking modification of 
a decree ordering payment of alimony 
to divorced wife, would not be re¬ 
quired to afford wife a higher stand¬ 
ard of living than his own. 

R.I.—Hoefler v. Hoefler, 47 A.2d 912, 
72 R.I. 64. 

Income reduced and net worth in¬ 
creased 

Husband whose income at time of 
divorce was one hundred and twenty- 
five dollars per month and whose in¬ 
come when he moved for modifica¬ 
tion was eighty-two dollars and fifty 
cents per month, but whose net 
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worth had increased at least twenty 
thousand dollars to twenty-five thou¬ 
sand dollars, was not entitled to be 
completely relieved of alimony pay¬ 
ments to wife, but was entitled to 
reduction of payments from forty- 
five dollars to thirty dollars per 
month. 

Mo.—Schulte V. Schulte, 140 S.W.2d 
61. 

Modified decree held binding on 
wife. 

NT.—In re Bell's Estate, 200 NY.S. 
776, 121 Misc. 795. 

Va.—Corpus Juris Secundum cited in 
Crosby v. Crosby, 29 S.E. 241, 243, 
182 Va. 461. 

26. NT.—Davis v. Davis, 79 NY.S. 
621, 78 App.Div. 500. 

Utah.—Carson v. Carson, 47 P.2d 894, 
87 Utah 1. 

27. Mich.—Kelly v. Kelly, 160 NW. 
397, 194 Mich. 94. 

28. Conn.—Heard v. Heard, 166 A. 
67, 116 Conn. 632. 

La.—Hand v. Hand, 39 So.2d 718, 214 
La. 1023. 

Minn.—Ellenstein v. Ellenstein, 297 
N.W. 848, 210 Minn. 265. 

Miss.—Primrose v. Primrose, 97 So. 
418. 

N.J.—Barrett v. Barrett, 3 A. 689, 41 
N.J.Eq. 139. 

N.Y.—David v. David, 261 NY.S. 456, 
146 Misc. 444. 

Comparetto v. Comparetto, 157 N. 
Y.S.2d 727. 

Pa.—Collins v. Collins, Com.Pl., 101 
Pittsb.Leg.J. 188, affirmed 103 A. 
2d 494, 175 Pa.Super. 214, certiorari 
denied 75 S.Ct. 38, 348 U.S. 824, 99 
L.Ed. 650. 

Utah.—Carson v. Carson, 47 P.2d 894, 
87 Utah 1. 

Amount fixed by consent 

Where alimony fixed in a judgment 
of separation was related only casual¬ 
ly to defendant’s earning capacity, 
and was product of mutual consent, 
reduced income of husband was not 
so critical a factor as to constitute 
changed circumstances essential to 
modification of alimony terms. 

NY.—Comparetto v. Comparetto, 167 
N.Y.S.2d 727. 

TTnsubstantial decrease 

(1) Unsubstantial decrease in in¬ 
come held not to warrant or require 
modification. 
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been held that the court will not reduce an allow¬ 
ance merely because a husband's income has been 
diminished by unprofitable speculation,2^ because of 
a general increase in the cost of living,29-5 because 
his personal expenses have increased,29-10 because 
he has become heavily indebted in order to acquire 
assets for himself,2 9-15 or has been compelled to 
borrow money to pay his debts,20 or become insol¬ 
vent, 2i or because he has voluntarily impoverished 
himself,22 or because he has subsequently become a 
bankrupt22.5 where the alimony was charged to the 
income of a trust fund belonging to him ;23 nor will 
a reasonable allowance be modified because the 
husband lost his employment through the wife's 
acts,24 or because of the pendency of an action by his 
wife to secure an interest in real estate held by 
him.24.5 On the other hand, it has been recognized 
that the fact that the husband has been compelled 
to sell property or borrow money to meet the pro¬ 
visions of an alimony may be sufficient to justify a 
reduction of alimony.^^-io 

Any decrease in the wife's income may be con¬ 
sidered on an application for modification of the 
decree.24-15 Termination of substantial payments 


being received by the wife as a gratuity may con¬ 
stitute such change in her condition as would support 
a modification of a decree.24-20 However, not every 
decrease in the wife's income will warrant an in¬ 
crease in alimony,24.25 especially where the early 
prospect is that the husband's income will be sharply 

reduced.24-30 

Failure to realise expectations. An alimony 
award may be based on the husband’s future pros¬ 
pects and reasonable expectations of increased in¬ 
come, as discussed supra § 233, and it has been held 
that where the award rests on such basis, failure 
of the husband to realize his reasonable expectations 
may constitute a change of circumstances warrant¬ 
ing a modification of the award.24-35 Qn the other 
hand, it has been held that any anticipated increase 
in income on the part of the husband at the time 
the original decree was entered which may not have 
materialized cannot be considered as a ground for 
reducing alimony paymcnts.24*40 

Needs of wife. A proper criterion in determin¬ 
ing whether circumstances warrant a change in ali¬ 
mony is whether the wife's needs have changed 
since the rendition of the decrce.2‘^-'^5 A decrease 


Ill.—Molt v. Molt, 49 N.B.2d 860, 320 
I11.APP. 133. 

Iowa.—^Keyser v. Keyser, 186 N.W. 
438, 193 Iowa 16. 

(2) Where husband’s net income 
dropped from $36,200.74 in year in 
which husband and wife entered into 
stipulation on which alimony award 
in divorce decree was based to $33,- 
136.35 three years later, such de¬ 
crease in husband's income would not 
support a finding of a “substantial 
change” in parties’ circumstances 
which would warrant granting yearly 
reduction of $3,000 in alimony award. 
Minn.—^Botkin v. Botkin, 77 N.W.2d 
172, 247 Minn. 25. 

Induction into armed forces 
Where divorced husband’s pay and 
family allowance in armed forces 
amounted to $133.50 a month, con¬ 
tinuing alimony allowance of $20 a 
week entered at time when husband 
was earning $70 or more a week was 
not an abuse of discretion. 

Mich.—Austin v. Austin, 13 N.W.2d 
237, 308 Mich. 139. 

29. Iowa.—^Fisher v. Fisher, 32 Iowa 

20 . 

19 C.J. p 275 note 75. 

29.5 Mich.—Ashburn v. Ashburn, 45 
N.W.2d 298, 329 Mich. 314. 

29.10 Ill.—Buehler v. Buehler, 67 N. 

B.2d 708, 329 IlLApp. 239. 

XSzpenses mostly within his power of 
control 

Increase in personal expenses of 
divorced husband, most of which 
were within his power of control. 


could not be urged as change of cir¬ 
cumstances to justify reduction of 
alimony and support money pay¬ 
ments. 

Ark.—Grant v. Grant, 268 S.W.2d 617, 
223 Ark. 757. 

29.15 Ga.—Welch v. Welch, 100 S.E. 
2d 431, 213 Ga. 589. 

30. N.T.—Goodsell v. Goodsell, 96 N. 

X. S. 242, 107 App.Div. 625. 

31. Ill, — ^Rang V. Rang, 211 Ill.App. 
385. 

32. N.T.—Caldwell v. Caldwell, 19 N. 

Y. S.2d 392, 269 App.Div. 845. 

Va.— Corpus Juris Secundum cited in 
Crosby v. Crosby, 29 S.E.2d 241, 243, 
182 Va. 461. 

32.5 Bankruptcy will not relieve a 
husband of his obligation to make 
alimony payments. 

U.S.—Goggans v. Osborn, C.A.Alaska, 
237 F.2d 186. 

33- N.Y.—^Wetmore v. Wetmore, 60 
N.Y.S. 711, 44 App.Div. 220, re¬ 
versed on other grounds 66 N.E. 
997, 162 N.Y. 603, 48 L.R.A. 666. 

34. N.Y.—Kunze v. Kunze, 63 N.Y.S. 
938, 5 N.Y.Ann.Cas. 8. 

34.5 Action to <iuiet title 

Where wife obtained divorce decree 
providing for specific alimony pay¬ 
ment and subsequently began action 
against husband to quiet title in her 
name to one-half interest in hus¬ 
band’s real estate, mere pendency of 
suit to quiet title did not show 
change in husband’s financial status 
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which would entitle him to modifica¬ 
tion of divorce decree as to alimony. 
Mont.—McLeod v. McLeod, 243 P.2d 
321, 126 Mont. 2. 

34.10 Cal.—Shulman v. Shulman, 269 
P.2d 923, 126 C.A.2d 120. 

34.15 Ill.—Higgs V. Higgs, 113 N.E. 
2d 810, 361 IlLApp. 134—Evar v. 
Evar, 70 N.E.2d 422, 330 llLApp. 
247—Jacobs v. Jacobs, 66 N.E.2d 
688, 328 IlLApp. 133. 

34.20 Utah.—Carlton v. Carlton, 294 
P. 2d 310, 4 Utah 2d 332. 

Husband’s discontinuance of pay¬ 
ments on house 

Where divorced husband was mak¬ 
ing payments on house, of which di¬ 
vorced wife was given poH.scssion un¬ 
der divorce decree, at time such de¬ 
cree was made, even though husband 
was not obligated to make such pay¬ 
ments, his subsequent refu.sal to con¬ 
tinue to make such payments would 
cause suillciont change in conditions 
since divorce decree to entitle di¬ 
vorced wife to modification of such 
decree. 

Utah.—Carlton v. Carlton, supra, 

34.25 N.Y.—Klein v. Klein, 174 N.Y. 

S.2d 616, 6 A.D.2d 774. 

34,30 N.Y.—Klein v. Klein, supra. 
34.35 Cal.—Bratnober v. Bratnober, 
309 P.2d 441, 48 C.2d 259. 

34.40 Ala.—Colton v. Colton, 41 So. 
2d 398, 252 Ala. 442—Aiken v. Aik¬ 
en, 127 So. 819, 221 Ala. 67. 

34.45 Ill.—Schweidler v. Schweldler, 
70 N.B.2d 89, 329 IlLApp. 643— 
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in the wife’s needs may properly be considered in 
reducing an allowance.34.50 Qn the other hand, in 
increasing an allowance the court may consider legit¬ 
imate and proper additional needs and greater neces¬ 
sities of the wife,35 as where she has become weak, 
sick, or unable to work,35 or the cost of living has 
increased.3'7 However, if at the time modification 
is sought the wife is receiving alimony which is 
adequate by the standards governing an original 
award, the award will not be modified merely be¬ 
cause it has less purchasing power than it had when 
originally awarded.37-5 The fact that the wife’s 


financial requirements have increased is not alone 
sufficient to establish a need for increased alimony, 
but it must also be shown that there is no other 
practicable way of meeting the financial prob¬ 
lem 37.10 No additional allowance should be made 
to the wife merely because her expenses have been 
increased by reason of her assisting persons whom 
the husband was under no legal38 or moral33 obliga¬ 
tion to support. 

Care and education of children. Alimony may be 
changed on grounds connected with the care and 
support of the children.^® While the fact that the 


White V. White, 38 N.E.2d 625, 312 
Ill.App. 383. 

La.—^Pisciotto v. Crucia, 71 So.2d 
226, 224; La. 862. 

Miss.—^Davis v. Davis, 64 So.2d 145, 
217 Miss. 313. 

N.J.—^McLeod V. McLeod, 23 A.2d 545, 
131 N.J.Eq. 44. 

Wash.—Hanson v. Hanson, 287 P.2d 
879, 47 Wash.2d 439—Gordon v. 
Gordon, 266 P.2d 786, 44 Wash.2d 
222 . 

34.50 Ill.—^Walters v. Walters, 941 
N.E.2d 726. 341 Ill.App. 561, af¬ 
firmed 99 ]Sr.E.2d 342. 409 Ill. 298. 
La.—Smith v. Smith, 47 So.2d 32, 217 
La. 646. 

S.L,—Guinter v. Guinter, 37 N.W.2d 
452, 72 S.D. 554. 

When, alimony Tbecomes tumeoes- 
sary, it may he revoked entirely. 

La.—^Rabun v. Rabun, 95 So.2d 635, 
232 La, 1004—Jones v. Jones, 93 
So.2d 917, 232 La. 102—Brown v. 
Harris, 72 So.2d 746, 225 La. 320— 
Russo V. Russo, 22 So.2d 671, 208 
La. 17—Slagle v. Slagle, 17 So.2d 
923, 206 La. 691-Wilson v. Wil¬ 
son, 17 So.2d 249, 205 La. 196. 

35. Ark.—Jones v. Jones, 137 S.W. 

2d 238, 100 Ark. 1000. 
m.—^Walters v, Walters, 94 N.E.2d 
726, 341 Ill.App. 561, affirmed 99 N, 
E.2d 342, 409 Ill. 298—Arnold v. 
Arnold, 76 N.E.2d 335, 332 IlLApp. 
586, 18 A.L.R,2d 1. 

La.—Gantz v. Wagner, 178 So. 367, 
188 La. 833. 

N.J.—Martlndell v. Martindell, 122 A. 
2d 352, 21 N.J. 341. 

Price V. Price, 111 A.2d 96, 33 N. 
J.Super. 546. 

N.y.—Donnelly v. Donnelly, 69 N.T. 
S.2d 651, 272 App.Dlv. 779—Bar- 
ten bach V. Bartenbach, 65 N.Y.S.2d 
161, 271 App.DiV. 799. 

S.D.—Dougherty v. Dougherty, 77 H. 
W.2d 845. 

Utah,—MacDonald v. MacDonald, 236 
1^2d 1066, 120 Utah 673. 

19 C,J. p 275 note 81. 

Keoesslty for increase is essential 
To justify an increase in alimony 
already awarded, there must appear a 
necessity for increase. 


N.J.—Suydam v. Suydam, 69 A.2d 
216, 5 N.J.Super. 359. 

Allowance not providing for med¬ 
ical and dental expenses held sub¬ 
ject to increase, although the hus¬ 
band’s financial status had not im¬ 
proved. 

N.Y.—Faye v. Faye, 226 N.T.S. 729, 
131 Misc. 388. 

Repairs to house 

In proceeding to modify alimony 
order, court was not barred from 
maldng increased allowances to wife 
for repairs to house and replace¬ 
ments no matter what might hap¬ 
pen in future because court in prior 
hearings had before it fact that 
house was old, dilapidated, and in j 
need of repairs, and that pipes had 
broken and were likely to burst and 
heaters might have to be replaced. 
Cal.—Wilson v. Wilson, 231 P,2d 128, 
104 C.A.2d 167. 

Beinstatement of vacated award 
Where award of permanent alimo¬ 
ny was vacated after settlement of 
community was effected and thereaft¬ 
er wife spent amount received from 
community settlement and she was 
unable to obtain employment be¬ 
cause of her age and she had no in¬ 
come, wife, who had obtained divorce 
on ground of adultery, was entitled 
to reinstatement of permanent ali¬ 
mony in view of statute providing 
for alimony if wife who obtains di¬ 
vorce has not sufficient means for her 
maintenance. 

La.—La Lumia v. La Lumia, 99 So. 
2d 15, 234 La. 39. 

36. Ark.—Jones v. Jones, 137 S.W. 
2d 238, 199 Ark. 1000. 

Cal.—De Leshe v. De Leshe, 181 P. 

2d 929, 80 C.A.2d 513. 

Ill. —Higgs V. Higgs, 113 N.E.2d 810, 
351 IlLApp. 134. 

La.—Curtiss v. Fisher, 171 So. 716, 
186 La. 126. 

Mich.—^Ford v. Ford, 46 N.W.2d 452, 
330 Mich. 33—Rood v. Rood, 273 
N.W. 337, 280 Mich. 33. 

19 C.J. p 276 note 82. 

37. Idaho.—Humbird v. Humbird, 
243 P. 827, 42 Idaho 29. 

yiQ ,—^Brown v. Brown, 239 S.W. 1093, 
209 Mo.App. 416. 
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N.T.—^Parker v. Parker, 179 N.Y.S. 

51, 189 App.Div. 603. 

Radical increase in rent unwarranted 
Where wife at time alimony was 
fixed had been paying $65.00 per 
month rent and thereafter moved into 
quarters costing more than $200.00 
per month, court could reasonably 
conclude that such radical increase in 
cost of her living was unwarranted, 
and that this was not a legitimate or 
necessary change of circumstances'. 
Cal.—^Disney v. Disney, 263 P.2d 865, 
121 C.A.2d 602. 

In Illinois 

(1) It has been held or recognized 
that alimony may be increased where 
the cost of living has increased since 
award was made. 

Ill.—Arnold v. Arnold, 76 N.E.2d 335, 
332 IlLApp. 586, 18 AL.R.2d 1— 
Gehlbach v. Gehlbach, 219 HLApp. 
503. 

(2) On the other hand, it has been 
held that increased cost of living 
since entry of divorce decree is im¬ 
material and need not be considered 
by court in determining whether ali¬ 
mony awarded wife by such decree 
should be increased, as such fact 
affects both parties similarly. 
Ill._Schweidler v. Schweidler, 70 N. 

E.2d 89, 329 IlLApp. 643. 

37.5 Minn.—^Kate v. Kate, 48 N.W. 

2d 551, 234 Minn. 402. 

37.10 Wash.—Gordon v. Gordon, 266 
P.2d 786, 44 Wash.2d 222. 

38. N.Y.—^Parker v. Parker, 179 N. 
T.S. 51, 189 App.Div. 603. 

39. N.T.—Halsted v. Halsted, 12 N. 
T.Super. 659. 

40. Ala.—Wood V. Wood, 61 So.2d 
436, 258 Ala. 72. 

pia.—Kennard v. Kennard, 179 So. 
660, 131 Fla. 473. 

Mich.—^Van Haltern v. Van Haltern, 
88 N.W.2d 485, 351 Mich. 286. 
N.J—Ramhorst v. Ramhorst, 48 A. 

2d 834, 138 N.J.Eq. 523. 

Birth of a child may justify ah 
increase iu alimony 
N.J. —^Torn v. Yorn, 49 A.2d 136, 138 
N.J.Eq. 608. 

Child entering school 

Where husband earned about $300 
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custody of the children is awarded to the wife may 
be considered in determining the amount of perma¬ 
nent alimony, as shown supra § 233, the subse¬ 
quent removal of the burden of their support and 
education is not necessarily a ground for reducing 
the amount,4i and even though an allowance was 
made for both the support of the wife and the main¬ 


tenance and education of the children, reduction or 
removal of the burden with respect to the children, 
does not of itself give the husband a right to a re- 
duction^^-S or vacation^^-i® of the allowance, al¬ 
though in such a case the court may, in its discretion 
reduce the allowance,^ 2 and may also reduce an al¬ 
lowance for the wife after an award of separate 


a month after deductions and his sec¬ 
ond wife was employed as was di¬ 
vorced wife, and divorce decree pro¬ 
vided for payment of $125 a month 
for support of divorced wife and 
two children until younger child 
should enter public school when 
amount would be reduced to $100 a 
month, after eldest child had entered 
school, modification of decree so as 
to reduce allowance to $112.50 a 
month was proper. 

Ala.—Ogle V. Ogle, 38 So.2d 864, 251 
Ala, 623. 

Decree sUent as to child’s mainte¬ 
nance 

It has been held that, where a de¬ 
cree of divorce has been entered 
awarding the custody of a minor 
child to the mother, and also a 
monthly allowance of alimony, but 
making no provision for the main¬ 
tenance of the child, the allowance 
cannot be increased on grounds con¬ 
nected with the support of the child. 
Mo.—Phillippi V. Phillippi, 87 S.W. 
529, 113 Mo.App, 68—Meyers v. 
Meyers, 91 Mo.App. 151. 
Subdivision of payment between wife 
and children 

Where divorce decree required 
husband to make payments for main¬ 
tenance of divorced wife and daugh¬ 
ters, subdivision of payment between 
wife and daughters was a matter 
of practical administration of which 
the wife could not complain. 

N.J.—^Rufner v. Rufner, 24 A.2d 180, 
131 N.J.Eq. 193. 

41. Ala.—Corpus Juris cited in 
Rochelle v. Rochelle, 179 So. 825, 
828, 235 Ala. 526. 

N.Y.—Sloan v. Sloan, 145 N.Y.S.2d 
797, 286 App.Div. 1102. 

19 C.J. p 275 note 86. 

Decree not providing support for 
child 

Although divorce decree awards 
custody of minor child to mother, 
if decree makes no provisions for 
payment of any sum for support of 
child, it is no ground for reduction 
of amount of alimony that child has 
become of age. 

Ill.—^Darmer v. Darmer, 67 N.B.2d 
518, 324 IlhApp. 160. 

Fact that husband’s parents were 
willing to care for minor child was 
held immaterial with respect to hus¬ 
band’s right to have decree of ali¬ 
mony amended where no claim was 
made that mother was not proper 
' person to have care and custody. 


Utah.—Carson v. Carson, 47 P.2d 894, 
87 Utah 1. 

41.5 Ark.—^Frost v. Frost, 155 S.W. 

2d 895, 203 Ark. 1147. 

N.Y.—Barker v. Barker, 46 N.Y.S.2d 
809. 

Award not vitiated 
A judgment awarding to wife a 
stated monthly sum as alimony for 
joint support of herself and minor 
child was not annulled by marriage 
or arrival at majority of child, nor 
would such event vitiate award pro 
tanto, especially where judgment em¬ 
bodied an agreement between par¬ 
ties for alimony, which provided for 
stated monthly payments by husband 
for joint support of wife and minor 
child and awarded to wife certain 
real estate and furniture, and agree¬ 
ment did not show that parties un¬ 
derstood that monthly payments 
should cease when child attained ma¬ 
jority, married, or became self-sup¬ 
porting. 

Ga.—^Estes v. Estes, 14 S.E.2d 680, 
192 Ga. 100. 

41.10 Ariz.—McVey v. McVey, 137 P. 

2d 971, 60 Ariz. 380. 

D.C.—^Kephart v. Kephart, 193 F.2d 
677, 89 U.S.App.B.C, 373, certiorari 
denied 72 S.Ct. 557, 342 U.S. 944, 
96 L,Ed, 702. 

42. Ala.—Corpus Juris cited in 
Rochelle v. Rochelle, 179 So. 825, 
828, 235 Ala. 626. 

Ariz.—McVey v. McVey, 137 P.2d 971, 
60 Ariz. 380—Gotthelf v. Gotthelf, 
300 P. 186, 38 Ariz. 369. 

Ark.—Shelpman v. Shelpman, 239 S. 

W. 728, 183 Ark. 110. 

Cal.—Wilkins v. Wilkins, 224 P.2d 
371, 100 C.A.2d 730—Henzgon v. 
Henzgen, 144 P.2d 428, 62 C.A.2d 
214. 

Conn.—Corpus Juris cited in Lllley 
V. Lilley, 5 A.2d 849, 851, 126 Conn. 
339. 

Fla.—Zalka v. Zalka, 100 So. 2d 167. 
Ill.—Cahill V. Cahill, 45 3Sr.E.2d 69, 
316 I11.APP. 324. 

La.—Davieson v. Davieson, 187 So. 
49, 192 La. 44—Glaser v. Doescher, 
179 So. 840, 189 La. 618. 

Miss.—Davis v. Davis, 64 So.2d 146, 
217 Miss. 313. 

N.J.—^Kavanagh v. Kavanagh, 35 A. 
2d 691, 134 N.J.Eq. 368—Habble v. 
Babble, 132 A. 113, 99 N.J.Eq. 63, 
affirmed 133 A. 919, 99 N.J.Eq, 885. 
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N.Y.—^Eddington v. Eddington, 145 N. 
Y.S.2d 470, 286 App.Div. 1077— 
Miller v. Miller, 13 N.Y.S.2d 583, 
257 App.Div. 998—^Fornatora v. 
Fornatora, 9 N.Y.S.2d 244, 256 App. 
Div. 161—Conklin v. Conklin, 299 
N.Y.S. 306, 252 App.Div. 821. 

Krassner v. Krassner, 47 N.Y.S. 
2d 395, 181 Misc. 717. 

Wash.—^Wages v. Wages, 234 P.2d 
497, 39 Wash.2d 74—Holter v. Bol¬ 
ter, 185 P. 598, 108 Wash. 519. 

19 C.J. p 275 note 87. 

Deduction in number of depend¬ 
ents and earnings held to justify 
reduction of alimony. 

D.C.—Eliasson v. Eliasson, 98 F.2d 
263, 68 App.D.C. 391. 

Iowa.—Boquotte v. Boquette, 247 N. 
W. 255, 216 Iowa 990. 

Where the income of the wife and 
minor children exceeded that of the 
husband, a reduction of the allow¬ 
ance for the support of the wife and 
children was proper. 

Cal.—Black v. Black, 263 P. 234, 203 
C. 173. 

Reduction of burden offset 

Where husband's right to reduc¬ 
tion of alimony because of emanci¬ 
pation of one of children Is offset 
by increased cost of another child's 
maintenance, he Is not entitled to 
modification. 

N.Y.—Wclton V. Welton, 22 N.Y.S.2d 
909, 260 App.Div. 876. 

Wife’s breach of agreement to 
send, child to private school h<fid to 
warrant application for modification. 
N.Y.—Parkinson v. Parkinson, 226 N. 
Y.S. 454, 222 App.Div. 838. 

Wife held not entirely barred from 
receiving further alimony buijause 
child had come of age. 

R.I,—Makant v. Makant, 163 A. 746. 

Provision against termination on 
son’s majority 

Whore divorce decree provided that 
alimony payments of fifty dollars per 
week to wife should continue until 
death or remarriage of the wife, and 
that said payments would not be 
terminated when son reached his ma¬ 
jority, wife was entitled to receive 
alimony after son reached his ma¬ 
jority, although she was not entitled 
to receive, as alimony, whole amount 
of undivided award of fifty dollars 
per week made by the divorce de¬ 
cree for alimony and child support. 
Fla.—Zalka v. Zalka, 100 So.2d 167. 
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support for the children has been made.^^ On the 
other hand, where the children need greater means 
for support, maintenance, and education, the allow¬ 
ance may be increased,^4 especially where the income 
of the husband also has become larger,45 The re¬ 
fusal of the trial court to relieve the husband of his 
alimony obligation until the wife returned the chil¬ 
dren from another state has been held not an abuse 
of discretion.46 

Payment of wife's debts. The fact that the hus¬ 
band has been compelled to pay debts incurred by 
the wife may be a ground for reduction.47 

Change in income tax laws. A change in the 
income tax laws relieving the husband from tax on 
alimony payments and including such payments in 
the taxable income of the wife is a factor to be 
considered on the wife's application for an increase 
in the alimony awarded.47.5 However, any in¬ 
crease must be based on an examination of the needs 
of the wife in the light of the present size of the hus- 
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band's income,47.io and not on the theory of equita¬ 
ble tax adjustment,47.i5 although the court may di¬ 
rect the husband to pay the wife such sum as it may 
determine is sufficient to enable the wife to bear the 
additional tax burden and furnish adequate sup- 

port.47.20 

c. Remarriage of Wife 

Although there is authority to the contrary, In the 
absence of a provision in the decree or in a mandatory 
statute to the contrary, a divorced wife’s remarriage to 
another does not necessarily of Itself operate as a release 
of the former husband’s obligation to pay alimony, al¬ 
though it affords a cogent reason for the court to modify 
or vacate the order. 

Except in jurisdictions where permanent alimony 
must be awarded either in specific property or in a 
definite sum of money,47.60 ^ decree for permanent 
alimony may provide that the allowance shall con¬ 
tinue only so long as the wife remains single,48 and 
thereunder the wife's right to alimony terminates on 
her remarriage.48-5 According to some authorities 


43. Mo.—Kinney v. Kinney, App., 
231 S.W. 267. 

44. Ky.—Chaudet v. Chaudet, 21 S. 
W,2d 812, 231 Ky. 477. 

La.—Gantz v. Wagner, 178 So. 367, 
188 La. 833. 

N.J.—Te.«<tut V. Tcstut, 111 A.2d 513, 
34 N.J.Super. 05. 

Foote V. Foote, Ch,, 68 A. 467. 
N.Y.—Wolf V. Wolf, 70 K.Y.S.2d 632. 

Bight to reduction, offset by in¬ 
creased cost of maintenance of child. 
N.Y.—-Welton v. Welton, 22 N.Y.S.2d 
909, 260 App.Dlv. 876, 

Payment of unexpected medical 
expense for child held properly re¬ 
quired. 

Ill.—Gehlbaoh v. Gehlbach, 219 Ill. 
App. 503. 

Allowance not providing for 
child’s vacation needs held subject 
to lncrea.so. 

N.Y.—Faye v. Faye, 226 N.Y.S. 729, 
131 Miso. 388. 

Allowance of gross sum of retro¬ 
active additional alimony to cover 
extraordinary expenses incurred in 
care of children held unfair. 

N.jr.—Murphy v. Murphy, 141 A. 774, 
102 N.J.Fq. 552. 

45. N.J.—Foote v. Foote, Ch., 68 A. 
467. 

46. Iowa.—Schneider v. Schneider, 
222 N.W. 400, 207 Iowa 189. 

47« Ill.—Robbins v. Robbins, 101 
Ill. 416. 

47.5 111.^—Arnold v. Arnold, 76 N.E. 
2d 335, 332 Xll.App. 686. 18 A.L.R. 
2d 1—.Schwoidler v. Schweidler, 70 
N.E.2d 89. 329 Ill.App. 643-—Buehler 
V. Buehler, 67 N.E.2d 708, 329 Ill. 
App. 239—Jacobs v. Jacob.*?, 65 N.E. 
2d 688, 328 Xll.App. 133. 


N.Y.—^Kraunz v. Kraunz, 46 N.Y.S. 
2d 426, 267 App.Div. 450, modified 
on other grounds 56 N.E.2d 90, 293 
N.Y. 152. 

Wolford V. Wolford, 43 N.Y.S.2d 
200, 181 Misc. 258. 

Wallau V. Wallau, 59 N.Y.S.2d 
180, affirmed 69 N.Y.S.2d 724, 270 
App.Div. 813, appeal denied 61 N. 
Y.S.2d 387, 270 App.Div. 843, and 
affirmed 66 N.Y.S.2d 420, 271 App. 
Div. 833, appeal denied 67 N.Y.S.2d 
487, 271 App.Div. 894—Burden v. 
Burden, 48 N.Y.S.2d 859, appeal dis¬ 
missed 51 N.Y.S.2d 756, 268 App. 
Div, 912. 

47.10 D.C.—Russell v. Russell, 142 
F.2d 763, 79 U.S.App.D.C. 44, 153 
A.L.R. 1037. 

Ill.—Schweidler v. Schweidler, 70 N. 

E.2d 89, 329 IlLApp. 643. 

Increase not justified 
Where divorce decree required 
husband to pay wife $900 a month for 
alimony, and $100 for support of one 
of their two children who required 
special schooling, award amounted 
to between forty and fifty per cent of 
husband’s entire income, husband had 
remarried, and his position as an 
executive required certain standards 
which, if not maintained, would im¬ 
pair his usefulness to his employer, 
and pleadings indicated that his liv¬ 
ing standards were not as high as 
those of his divorced wife, an in¬ 
crease in award was not justified, 
even though wife was required to pay 
income tax on alimony which sHe 
received. 

D.C.—Russell V. Russell, 142 F.2d 
753, 79 U.S.APP.D.C. 44, 153 A.L.R. 
1037. 

47.15 D,C.—^Russell v. Russell, su¬ 
pra. 


Conrt cannot direct paymaot of varU 
able sum 

The court in modifying an alimony 
award because of a change in income 
tax laws such as that herein con¬ 
sidered cannot change statutory basis 
for determining wife’s taxable net in¬ 
come or statutory basis for deter¬ 
mining allowable deductions from 
husband’s gross income by directing 
husband to pay to wife a fixed sum 
for her support and such variable 
sums as wife shall be required to 
pay for income taxes. 

N.Y.—^Kraunz v. Kraunz, 56 N.E.2d 
90, 293 N.Y. 152. 

47.20 N.Y.—Kraunz v. Kraunz, su¬ 
pra. 

47.50 Okl.—Bishop v. Bishop, 148 P. 
2d 472, 194 Okl. 209, 155 A.L.R. 
604. 

Mode of allowance of permanent ali¬ 
mony see supra § 235. 

Award indefinite 

Where divorce judgment with re¬ 
spect to alimony provisions was va¬ 
cated because it was based on a con¬ 
tingency which might or might not 
occur, and definite aggregate sum to 
be paid was not fixed, question of 
what alimony, if any, wife might he 
entitled to, remained open for deci¬ 
sion notwithstanding wife had re¬ 
married. 

Okl.—^Vanderslice v. Vanderslice, 159 
P.2d 660, 195 Okl, 496. 

48- Ky.—^Pearce v. Pearce, 16 S.W. 

271, 13 Ky.L. 67. 

19 C.J. p 280 notes 59, 60. 

48.5 Cal.—Cooper v. Cooper, 314 P. 
2d 1, 49 C,2d 30—Sefton v. Sefton, 
291 P.2d 439, 45 C.2d 872. 

Wash.—Anderson v. Anderson, 177 
P.2d 83, 27 Wash.2d 122, 6 A.L.R,2d 
831. 
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such provision is implicit in every decree,and 
even though the decree is silent on the subject, the 
wife's right to alimony terminates on her remar- 


riage.^® This is clearly the rule where a manda¬ 
tory statute so provides.^® However, in the absence 
of such statute, a number of authorities adhere to 


Validity of remarriagfe 

(1) There is authority to effect that 
a provision for termination of ali¬ 
mony on remarriage of recipient con¬ 
templates and requires a valid remar¬ 
riage. 

iq-eb.—Bowman v. Bowman, 79 N.W. 
2d 554, 163 Neb. 336. 

(2) However, there is other au¬ 
thority that remarriage within the 
meaning of a decree which provided 
that, in case of remarriage of the 
wife, the payments for her support 
should cease, was intended to refer 
to the ceremony or act of marriage 
as distinguished from the status or 
relation thereafter, and the marriage 
of the wife with another terminated 
her right to the payments for her 
own support, although such marriage 
might be invalid. 

Ill. —Lehmann v. Lehmann, 225 Ill. 
App. 513. 

48.10 Utah.—^Austad v. Austad, 269 
P.2d 284, 2 Utah 2d 49. 

49. Ga.—White v. Murden, 9 S.B.2d 
745, 190 Ga. 636. 

Md.—Knabe v. Knabe, 6 A.2d 366, 176 
Md. 606, 124 A.L.R. 1317—Hood v. 
Hood, 113 A. 899, 138 Md. 855. 

Miss.—^Vaughn v. Vaughn, 83 So.2d 
821, 226 Miss. 153—East v. Collins, 
12 So.2d 133, 194 Miss. 281, 145 A. 
L.B. 517—Sides v. Pittman, 150 So. 
211, 167 Miss. 751. 

Fla.—^Friedman v. Schneider, 62 So. 
2d 420. 

Pa.—^Mann v. Cohn, Com.Pl., 6 Chest. 

Co. 24, stating law of Florida. 
Alixnoxiy is coa.tiii.u.oas only imtU wife 
marries again. 

Ark.—Birnstill v, Birnstill, 234 S.W. 
2d 767, 218 Ark. 130—Brown v. 
Brown, 38 Ark. 324. 

A divorced, wife is not entitled to 
alimony from her former husband. 
Miss.—Crum v. Upchurch, 98 So.2d 
117—^Mahaffey v. First Nat. Bank, 
97 So.2d 756. 

Agreement not for '^alimony” 

Divorced wife's remarriage does 
not afiCect former husband’s liability 
for payments under agreement incor¬ 
porated in decree not falling within 
the accepted definition of alimony. 
Md.—Spear v. Spear, 149 A. 468, 158 
Md. 672. 

In Florida 

(1) It has been declared that “re¬ 
marriage . . . will generally re¬ 

lieve the former husband from the 
payment of alimony.” 

Fla.—^Vance v. Vance, 197 So. 128, 130, 
143 Fla. 613. 

(2) It has been held that a di¬ 
vorced wife is not entitled to alimony 
from her divorced husband on her re¬ 
marriage. 


Fla.—Carlton v. Carlton, 100 So. 745, 
87 Fla. 460. 

(3) Where alimony payments were 
for wife and child without indica¬ 
tion of share of each, husband’s lia¬ 
bility to support former wife ended 
on her remarriage. 

Fla.—^Friedman v. Schneider, 62 So. 
2d 420. 

(4) It has been held, however, that 
remarriage of wife will not terminate 
entirely obligation of former hus¬ 
band under an undivided award of 
alimony and child support, but will 
ordinarily entitle him to apply for 
and obtain an allocation of and a re¬ 
duction in amount specified by such 
undivided award. 

Fla.—^Zalka v. Zalka, 100 So.2d 157. 
m trtah. 

(1) Rule stated in text has been 
adopted. 

Utah.—^Austad v. Austad, 269 P.2d 
284, 2 Utah 2d 49. 

(2) In an earlier case, however, it 
was held that remarriage does not 
automatically terminate a judgment 
for alimony. 

Utah.—Myers v. Myers, 218 P. 123, 
62 Utah 90, 30 A.L.R. 74. 

(3) In Austad case it was stated 
that what was said in Myers case 
about alimony continuing after re¬ 
marriage was dicta and court repu¬ 
diated Myers rule, but recognized 
that under some exceptional circum¬ 
stances termination of alimony on 
wife’s remarriage might bo so uncon¬ 
scionable or inequitable that court, 
under its equitable powers, would de¬ 
cree that wife does not lose her right 
to alimony on remarriage, and in 
such instance, burden would bo on 
wife to prove those facts. 

Utah.—^Austad v. Austad, supra. 

50. U.S.—Sutton V. Leib, C.A.I11., 188 
P.2d 766, reversed on other grounds 
72 S.Ct. 398, 342 U.S. 402, 96 L.Ed. 
448, rehearing denied 72 S.Ct. 674, 
343 U.S. 921, 96 L.Ed. 1334. 

Cal.—Gonthro v. Winstanley, 302 P.2d 
460, 146 C.A.2d 367, stating law of 
Illinois—Tomkins v. Tomkin.s, 200 
P.2d 821, 89 C.A.2d 243, stating 
law of Illinois, 

III.—Adler v. Adler, 26 N.E.2d 604, 
373 III. 361. 

Linneman v. Linneman, 116 N.B. 
2d 182, 1 Ill.App.2d 48—Maybaum 
v. Maybaum, 110 N.B,2d 78, 349 Ill. 
App. 80—Walters v. Walters, 94 
N.E.2d 726, 341 Ill.App. 561. af¬ 
firmed, 99 N.E.2d 342, 409 Ill. 298 
—Hotzfield V. Hotzfield, 83 N.E.2d 
606, 336 Ill.App. 238—Banck v. 
Banck, 54 N.E.2d 677, 322 Ill.App. 
369—Miller v. Miller, 46 N.E.2d 
102, 317 I11.APP, 447. 
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N.J.—Malkin v. Malkin, 79 A.2d 863, 
12 N.J.Super. 496—^Bruguier v, 
Bruguier, 79 A.2d 497, 12 N.J.Su¬ 
per. 350—Roth v. Roth, 76 A.2d 818, 
10 N.J.Super. 406. 

Madden v. Madden, 40 A.2d 611, 
136 N.J.Eq. 132. 

Houghland v. Houghland, 21 A. 
2d 215, 19 N.J.Misc. 474. 

N.Y.—Kirkbride v. Van Note, 9 N.E. 
2d 852, 275 N.Y. 244, 112 A.L.R. 
243. 

Kahler v. Searl, 18 N.Y.S.2d 246, 
269 App.Div. 729—Mowbray v, 
Mowbray, 121 N.Y.S. 45, 136 App. 
Div. 613. 

Di Giacomo v. Di Giacomo, 149 
N.Y.S.2d 448, 1 Misc.2d 731—Dum- 
prolf V. Dumproff, 244 N.Y.S. 597, 
138 Misc. 298. 

Goodman v. Goodman, 82 N.Y.S. 
2d 318—Parker v. Parker, 34 N.Y.S. 
2d 264, stating law of New Jersey 
—Bogert V. Watts, 32 N.Y.S.2d 750, 
opinion supplemented 33 N.Y.S.2d 
668, reversed on other grounds 38 
N.Y.S.2d 426, 266 App.Div. 931, ap¬ 
peal denied 39 N.Y.S.2d 988, 266 
App.Div. 992. 

19 C.J. p 275 note 91, p 280 note 66. 

Policy behind statute 
As matter of public policy wife 
who has husband with whom she is 
living should be supported by him 
and not by one from whom she has 
been divorced. 

N.Y.—Kirkbride v. Van Note, 9 N.E. 
2d 852, 276 N.Y. 244, 112 A,L.R. 
243. 

Statute in incorporated by implioa.. 
tion in every decree for alimony. 
Cal.—Tomkins v. Tomkins, 200 P.2d 
821, 89 C.A.2d 243, stating law of 
Illinois. 

Ill.—Banck v. Banck, 64 N.E.2d 677, 
322 IlLApp. 369. 

Word “annul” as used in statute 
requiring court to annul alimony pro¬ 
visions of divorce decree on wife’s 
remarriage moans to reduce to noth¬ 
ing; to annihilate; obliterate; blot 
out; to make void of or of no effect; 
to nullify; to abolish. 

N.J.—Madden v. Madden, 40 A.2d 611, 
136 N.J,Eq. 132. 

The alimony provision should be 
stricken on the wife's remarriage. 
N.Y.—Severance v. Severance, 183 N. 
E. 909, 260 N.Y. 432. 

Goldfish V. Goldfish, 184 N.Y.S. 
612, 193 App.Div. 686, afllrmed 130 
N.E. 912, 230 N.Y. 606. 

“Order or decree touching the ali¬ 
mony” 

(1) I^hrase “order or decree touch¬ 
ing the alimony" as used in statute 
requiring annulment of any such or¬ 
der or decree on remarriage of di- 
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the view that a divorced wife’s remarriage to I terminate her right to alimony or as a release of the 
another does not necessarily of itself operate to 1 former husband’s obligation to pay alimony.si In 


vorced wife, includes orders for fix¬ 
ing amount of arrearages, orders in 
contempt and all other orders in¬ 
tended to enforce collection of alimo¬ 
ny. 

N.J.—^Madden v. Madden, 40 A.2d 611, 
136 N.J.Eq. 132. 

(2) However, statutory provision 
that chancery court '‘shall not make 
any order touching the alimony of” 
divorced wife after her remarriage, 
except that it must vacate all ali¬ 
mony provisions in any order or de¬ 
cree touching her alimony on di¬ 
vorced husband’s application, does 
x\ot deprive such court of power to 
order return to divorced husband of 
money paid by him under alimony or¬ 
der after such wife’s remarriage, as 
order for such return is not “order 
touching alimony,” purpose of pro¬ 
vision being to prevent divorced wife 
who has remarried from securing ar¬ 
rearages of alimony and seeking to 
hold divorced husband in contempt 
for nonpayment thereof. 

N.J.—Houghland v. Houghland, 21 A. 
2d 216, 19 N.J.Misc. 474. 

At the moment of remarriage the 
right of divorced wife to alimony 
ceases. 

N.Y.—Dumproff v. Dumproff, 244 N. 

T.S, 697, 138 Misc. 298. 

Proof of remarriage 
A former hu.sband was not enti¬ 
tled to have order for alimony va¬ 
cated on grcmnd of wife’s remarriage, 
in absenoo of any evidence of a cere¬ 
monial marriage or of any convincing 
evidence of a marital cohabitation. 
K.J.—Suozzo V. Suozzo, 1 A.2d 930, 16 
N.J.Misc. 476. 

BeooveiT of amoxuLt paid 
A divorced wife, concealing from 
her former husband fact of her re¬ 
marriage and continuing to accept 
alimony payments from him in vio¬ 
lation of statute, was guilty of 
“fraud” on him and “unjustly en¬ 
riched” in amount of such payments, 
so as to authorize his recovery there¬ 
of from her. 

N.J.—Houghland v. Houghland, 21 A. 
2d 215. 19 N.J.Misc. 474. 

Award intoixded for wife and child 
Where an award, although not 
making any specific allocation, is in¬ 
tended for benefit of a child, as well 
as wife, wife’s remarriage, which 
under mandatory terms of a statute 
relieves husband of liability for her 
support, does not relieve him of lia¬ 
bility for support of child and decree 
will be modified so as to eliminate 
alimony t’t)r wife and continue sup¬ 
port payments for child as circum¬ 
stances may re<iuire. 

N.J.—Koth V. Roth, 76 A.2d 818, 10 
N.J.Super. 406. 


Money awarded annually for di¬ 
vorced wife’s plastic eyes was for in¬ 
definite period of time and for indef¬ 
inite total sum and was payable out 
of husband’s income, and each install¬ 
ment could not vest until it should 
become due, and hence award was in 
category of medical expense and was 
in nature of “maintenance” rather 
than “property settlement” for pur¬ 
poses of termination on remarriage 
of wife. 

Ill.—Balasa v. Balasa, 136 N.E.2d 
694, 11 Ill.App.2d 103. 

Obligations under separation decree 

(1) A statute making it mandatory 
for court to eliminate provisions for 
support of a wife in judgment of di¬ 
vorce in her favor or in a judgment 
annulling a marriage or declaring its 
nullity on proof of wife’s remarriage, 
has no application to a judgment of 
separation. 

N.Y.—Whitman v. Whitman, 107 N.T. 
S.2d 464, 279 App.Div. 611. 

(2) However, such statute express¬ 
es public policy as to effect of remar¬ 
riage and same policy applies where 
divorce and remarriage have followed 
decree of separation as where remar¬ 
riage has followed decree of divorce 
or annulment. 

N.Y.—Davis v. Welber, 103 N.T.S.2d 
239, 278 App.Div. 36, appeal de¬ 
nied 105 N.Y.S.2d 407, 278 App.Div. 
823. 

Goodman v. Goodman, 82 N.Y.S. 
2cr 318. 

(3) If contractual provisions for 
maintenance of former wife after re¬ 
marriage to second husband were em¬ 
bodied in judgment for separation, 
provisions would be unenforceable or 
suspended on remarriage and obliga¬ 
tion for support would continue with 
second husband. 

N.Y.—^Davis v. Welber, supra. 

In California 

(1) Under a statute providing that 
on remarriage of wife, husband shall 
no longer be obligated to provide for 
her support, on remarriage of wife 
husband is relieved of obligation to 
pay alimony. 

Cal.—Codorniz v. Codorniz, 216 P.2d 
32, 34 C.2d 811. 

Stucker v. Katz, 207 P.2d 879, 92 
C.A.2d 843—Hale v. Hale, 45 P.2d 
246, 6 C.A.2d 661. 

N.Y.—Towbin v. Bassman, 160 N.T. 
S.2d 964, stating law of California. 

(2) Rule applies to alimony direct¬ 
ed to be paid for a specified limited 
period. 

Cal.—^Hansen v. Hansen, 209 P.2d 626, 
93 C.A.2d 668. 

(3) It has been declared that stat¬ 
ute merely enacted into statutory 
form a rule of public policy recog¬ 
nized prior to date of its enactment. 


-Cal.—Danz v. Danz, 216 P.2d 162, 96 
C.A.2d 709. 

Cal.—^Hansen v. Hansen, supra. 

(4) Such statute as applied to de¬ 
cree entered before its passage is not 
unconstitutional as impairing wife’s 
vested rights embodied in decree. 
Cal.—Stucker v. Katz, 207 P.2d 879, 
92 C.A.2d 843. 

(6) Actually, it had been broadly 
held without reference to statute that 
husband’s duty terminated on wife’s 
remarriage. 

Cal.—Atlass v. Atlass, 297 P. 53, 112 
C.A. 514—^Tremper v. Tremper, 177 
P. 868, 39 C.A. 62. 

(6) However, from other decisions 
it may be gathered that, apart from 
statute, remarriage of a wife did not 
of itself avoid a prior decree of ali¬ 
mony, although it would in all but 
exceptional cases afford ground for 
termination. 

Cal.—Cohen v. Cohen, 88 P. 267, 150 C. 
99—Ex parte Spencer, 23 P. 395, 
83 C. 460—In re Spencer, 23 P. 37, 
82 C. 110. 

(7) Where property settlement 
agreement incorporated by reference 
into divorce decree contained provi¬ 
sion that for certain number of years 
alimony to which wife should be en¬ 
titled could not be increased or de¬ 
creased from a certain amount, right 
of former wife to receive alimony 
from former husband did not immedi¬ 
ately cease on her remarriage during 
specified period. 

Cal.—Hamden v. Hamden, 227 P.2d 

51, 102 C.A.2d 209. 

51. Ala.—Sullivan v. Sullivan, 111 
So. 911, 215 Ala. 627—^Morgan v. 
Morgan, 99 So. 186, 211 Ala. 7— 
Morgan v. Morgan, 84 So. 754, 203 
Ala. 516. 

Conn.—^Kornos v. Kornos, 110 A.2d 
656, 19 Conn.Sup. 204. 

Idaho.—McHan v. McHan, 84 P.2d 
984, 59 Idaho 496. 

Me.—^Bubar v. Plant, 44 A.2d 732, 141 
Me. 407. 

Mich.—^Herman v. Brennan, 211 N.W. 

52, 236 Mich. 604. 

Minn.—^Boiteau v. Boiteau, 33 N.W. 
2d 703, 227 Minn. 26—Hartigan v. 
Hartigan, 176 N.W. 180, 145 Minn. 
27—Hartigan v. Hartigan, 171 N.W. 
925, 142 Minn. 247. 

Mo.—^Nelson v. Nelson, 221 S.W, 1066, 
282 Mo. 412. 

N.J.—Cropsey v. Cropsey, 144 A. 
621, 104 N.J.Bq. 187, 64 A.L.R. 1266 
—^Warren v. Warren, 112 A. 729, 92 
N.J.Bq. 334. 

N.M.—Corpus Juris quoted iu Mind- 
lin V. Mindlin, 66 P.2d 260, 263, 
41 N.M. 155. 

N.Y.—Corpus Juris Secundum cited 
in, Schneider v. Schneider, 125 N.Y, 
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any case, the wife^s remarriage docs afford a cogent 
reason for the court to modify or vacate the order, 52 
especially when children are not involved, 53 and the 


wife marries a man who is able to afford her a 
reasonable support.®^ It has been held that there 
is a presumption that the second husband will fulfill 


S.2d 739, 742, 204 Misc. 918, stat¬ 
ing law of Missouri. 

Or.—Nelson v. Nelson, 182 P.2cl 416, 
181 Or. 494—-Phy v. Phy, 236 P. 751, 
116 Or. 31, 42 A.L.R. 688, rehearing 
denied 240 P. 237, 116 Or. 31. 

R.I.—Corpus Juris cited lu Bean v. 

Bean, 134 A.2d 146, 149. 

Tenn.—^Daugherty v. Dixon, App., 297 

S. W.2d 944. 

Wash.—Fisch v. Marler, 97 P.2d 147, 
1 Wash.2d 698. 

19 C.J. p 276 note 92. 

TTUless the decree expressly pro¬ 
vides for cessation of payments on 
remarriage, the decree remains in 
force until modified. 

N.H.—^Eaton v. Eaton, 3 A.2d 832, 90 
N.H. 4. 

Separation from second husband; 
support of child 

On husband's petition for modifica¬ 
tion of alimony decree, fact that di¬ 
vorced wife had remarried was not a 
controlling circumstance, where di¬ 
vorced wife, who had separated from 
second husband, was not deriving 
from second husband a support ade¬ 
quate to her needs and orders for 
payment also included minor son of 
parties. 

Mass.—^Ziegler v. McKinlay, 64 N.E. 
2d 15, 318 Mass. 765. 

Parties remarrying each other can¬ 
not maintain an action to modify a 
divorce decree while the subsequent 
marriage exists. 

Okl.—Carson v. Carson, 288 P. 475, 
143 Okl. 274. 

No recovery for amount paid. 

Alimony paid after wife’s remar¬ 
riage and prior to modification of de¬ 
cree entered in jurisdiction where 
wife’s remarriage does not auto¬ 
matically terminate her right to ali¬ 
mony cannot be recovered. 

N.Y.—Schneider v. Schneider, 126 N. 

T. S.2d 739, 204 Misc. 918. 

In Ohio 

(1) Rule in text has been followed. 
Ohio.—^King v. King, 38 Ohio St. 370. 

(2) Kowever, view has been ex¬ 
pressed that husband’s decretal obli¬ 
gation to pay alimony terminates au¬ 
tomatically on wife’s remarriage. 
Ohio.—^Wolfe v. Wolfe, Gom.Pl., 124 

N.E.2d 485. 

52. U.S.—Goggans v. Osborn, C.A. 

Alaska, 237 F.2d 186. 

Ala.—^McKinley v. McKinley, 2 So.2d 
461, 241 Ala. 245—Morgan v. Mor¬ 
gan, 99 So. 186, 211 Ala. 7. 

Idaho.—^Despain v. Despain, 300 P.2d 
600, 78 Idaho 185—McHan v. Mc- 
Han, 84 P.2d 984, 988, 59 Idaho 
496. 

111.—Thompson v. Mentzer, 216 Ill. 
App. 470. 


Ky.—Piersall v. Piersall, 194 S.W.2d 
627, 302 Ky. 486—Baker v. Ward, 
128 S.W.2d 563, 278 Ky. 206~Lyon 

V. Lyon, 47 S.W.2d 1072, 243 Ky. 
236. 

Mich.—Herman v. Brennan, 211 N.W. 
52, 236 Mich. 604. 

Minn.—^Hartigan v. Hartigan, 176 N. 

W. 180, 145 Minn. 27—^Hartigan v. 
Hartigan, 171 N.W. 925, 142 Minn. 
274. 

N.J.—Roth V. Roth, 76 A.2d 818, 10 N. 
J.Super. 406. 

N.M.—Kuert v. Kuert, 292 P.2d 115, 
60 N.M. 432—Corpus Juris quoted 
in Mindlin v. Mindlin, 66 P.2d 260, 
263, 41 N.M. 165. 

Or.—Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494—^Warrington v. War¬ 
rington, 83 P.2d 479, 160 Or. 77— 
Phy V. Phy, 240 P. 237, 116 Or. 31. 

R. I.—Corpus Juris cited in Bean v. 
Bean, 134 A.2d 146, 150. 

S. D.—Wenzel v. Wenzel, 296 N.W. 
493, 67 S.D. 637. 

Tenn.—Daugherty v. Dixon, App., 297 
S.W.2d 944. 

Utah.—^Anderson v. Anderson, 172 P. 

2d 132, 110 Utah 300. 

Wash.—^Fisch v. Marler, 97 P.2d 147, 
1 Wash.2d 698. 

19 C.J. p 276 note 93, p 280 note 58. 
Cancellation of arrearages accruing 
after remarriage see infra § 276. 

Prima facie case for caacellatiou 

(1) A prima facie case for the can¬ 
cellation of future alimony payments 
is made out by proof of remarriage. 
Me.—Bubar v. Plant, 44 A.2d 732, 141 

Me. 407. 

Mo.—Nelson v. Nelson, 221 S.W. 1066, 
282 Mo. 412. 

(2) Such prima facie case requires 
court to end alimony in absence of 
proof of extraordinary circumstances 
justifying its continuance. 

Me.—^Bubar v. Plant, supra. 

Save iu most exceptional circum¬ 
stances a divorced wife by remarry¬ 
ing abandons provision made for her 
support by court in its award of ali¬ 
mony. 

Conn.—Lasprogato v. Lasprogato, 18 
A.2d 363, 127 Conn. 510-Cary v. 
Cary, 162 A. 302, 112 Conn. 266— 
Cary v. Cary, 162 A 302, 112 Conn. 
266. 

Kornos v. Kornos, 110 A.2d 666, 
19 Conn.Sup. 204. 

Wife required to prove extraordinary 
conditions 

Compelling a divorced husband to 
support his former wife after she 
has remarried is contrary to public 
policy, except under extraordinary 
conditions which she should be re¬ 
quired to prove. 

Or.—Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494. 
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Remarriage is evidence of a change 
of condition that may motivate court 
in acting on an application to revise 
an alimony decree. 

Minn.—Boiteau v. Boiteau, 33 N.W. 

2d 703, 227 Minn. 26. 

Amount awarded continued for chil¬ 
dren only 

Where divorced wife reinarried and 
improved her financial situation, 
there was no necessity for increasing 
amount of support allowance, but 
neither was there any reason for re¬ 
ducing divorced husband’s continu¬ 
ing responsibility to support minor 
children, and therefore, amount of 
support allowance ordered for both 
divorced wife and minor children, 
would be continued at same amount 
but for benefit of children only. 

N.J.—Bruguier v. Bruguier, 79 A.2d 
497, 12 N.J.Super. 350. 

Wife supporting other cliildren 
Where divorce decree did not spec¬ 
ify whether payment should be as ali¬ 
mony or for child support, and wife 
remarried and was supporting other 
children in addition to defendant’s 
child, continuance of payments would 
be Inequitable. 

Tenn.—I'^ruett v. Pruett, App., 291 S. 
W.2d 278. 

In Xiouislana 

(1) Under a statute providing that 
alimony shall be revocable if wife 
contracts a second marriage a perma¬ 
nent alimony award may bo revoked 
if the wife remarries. 

La.—Keeney v. Keeney, 30 So.2d 649, 
211 La. 6S6—Russo v, Russo, 22 
So.2d 671, 208 La. 17—Slagle v. 
Slagle, 17 So.2d 923, 205 La. 691 
—Player v. r»layor, 110 So. 332, 333, 
162 La. 229. 

(2) A bigamous marriage entei'ed 
into by divorced wife in good faith 
constitutes a “marriage” within stat¬ 
ute. 

La.—Keeney v. Keeney, supra. 

63. N.M.—Mindlin v. Mindlin, 66 P. 
2d 260, 41 N.M. 165. 

Whore the wife hSA no oare and 
custody of minor children, her re¬ 
marriage entitles husband to relief 
from further payments of alimony, 
in absence of extraordinary circum¬ 
stances or special situation making 
cessation of such payments clearly 
and definitely inequitable. 

N.H.—Eaton v. Eaton, 3 A.2d 832, 90 
N.H. 4. 

64. Ala.—Morgan v, Morgan, 99 So. 
185, 211 Ala. 7—Morgan v. Morgan. 
84 So. 764, 203 Ala. 616. 

Kan.—McGill v. McGill, 166 P. 601, 
101 Kan. 324. 

Ky.—Turner v. Ewald. 162 S.W.2d 
181, 290 Ky. 833—Duff v. Duff, 121 
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his duty to support her.55 A lower scale of support 
in the new marriage is an insufficient reason for the 
payment of any part of the alimony.56 

Generally speaking, the application of these rules 
is not affected by the fact that the decree is based 
on and incorporates an agreement between the 
parties,and it has been held that a statute mak¬ 
ing cancellation of alimony mandatory on the wife's 
remarriage applies even though the decree is based 
on and adopts an agreement providing that remar¬ 
riage should not be a cause for modification of the 
agreement.*''^However, under a statute providing 
that alimony shall cease on the wife’s remarriage 
unless it shall have been otherwise ordered by the 
court, where the decree itself is silent on the subject 
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but incorporates an agreement which contemplates 
the continuance of payments for a certain period 
regardless of the wife’s remarriage, her remarriage 
does not terminate her right to alimony.^'^*^® 

The wife’s remarriage does not call for the modifi¬ 
cation or vacation of an allowance which does not 
have the character of alimony,57.15 and, in this con¬ 
nection, although there is authority to the con¬ 
trary,57.20 the view has been taken that an award 
intended to continue during the wife’s life does 
not have the character of alimony.58 Further, it 
has been determined that the wife’s remarriage 
does not call for a modification or vacation of an 
allowance in gross59 or in settlement of advances 


S.W.2d 933, 276 Ky. 3G7—Boehmer 
V. Boehnior, 82 S.W.2d 199, 259 Ky. 
69—Corpus Juris cited iu Evans v. 
Evans, 10 S.W.2d 485, 486, 229 Ky. 
21 . 

Mass.—Wn,tt.s v. Watts, 49 N.E.2d 
C09, 314 Mass. 129. 

N.X—Eiotrick v. Dietrick, 134 A. 338, 
99 N.J.Eq. 711. 

Ohio.—Maddon v. Madden, 11 Ohio 
Cir.Ct.,N.S., 238, 21 Ohio Clr.Dec. 

30. 

Or.—Phy v. Phy, 236 P. 751, 116 Or. 

31, 42 A.Ij.U. 588, rehearing denied 
240 l\ 237, 116 Or. 31. 

R. I.—Purfeo v. Durfee, 199 A. 747, 61 
K.I. 51. 

S. D.—Shoop V. Shoop, 237 N.W. 904, 
68 S.r>. 593. 

Utah.—Aiuh*rson v. Anderson, 172 P. 

2d 132, 110 Utah 300. 

19 C.J. p 276 note 96. 

AUowauco for support of wife and 
snluor childr<*n terminated as to wife, 
B.!.— Durfoo V. Durf<‘G, 199 A. 747, 
61 R.I. 61. 

55. Cnl.—(\jht'n v. Cohen, 88 P. 267, 
150 C. 99, 11 Ann.Cas. 620. 

Hale V. Halo, 46 l*.2d 246, 6 C.A. 
2d 661. 

Mo.—Nelson v. Nelson, 221 S.W. 1066, 
282 Mo. 412. 

N.J.—Hletriek v. Dietrick, 134 A. 338, 
99 N.J.Ea. 711, 

Contra; <’rop«t‘y v. Crop.sey, 144 A. 

621, 104 N.J.Eq. 187, 04 A.L.B. 12G6. 
N.Y.—Shdeher v, Sleicher, 167 N.E. 

501, 251 N.Y. 366. 

19 p 276 note 96 M- 
Burden of removing case from rule 
that divi>reed wife remarrying aban¬ 
dons right to alimony is on wife after 
proof of remarriage has been made. 
Conn.—Cary v. Cary, 152 A. 302, 112 
Conn. 250. 

Or.—Phy v. Phy. 236 P. 751, 116 Or. 
31, 42 A.Ia.H. 588. rehearing denied 
240 P. 237, 116 Or. 31. 

5S. Me.—Hubnr v. Plant, 44 A.2d 
732, 141 Me. 407. 

N.II.—Eaton v. Eaton, 3 A.2d 832, 90 
N.H. 4. 


Not entitled to same status as when 
single 

First husband is under no obliga¬ 
tion to support his divorced wife as 
another man's wife in same status as 
she lived as a single woman. 

Me.—Bubar v. Plant, 44 A.2d 732, 141 
Me. 407. 

57. Ill.—Coleman v. Coleman, 94 N. 
E.2d 507, 341 Ill.App. 462—Banck 
V. Banck. 54 N.E.2d 677, 322 Ill. 
App. 369—Miller v. Miller, 46 N.E. 
2d 102, 317 IlLApp. 447. 

Md.—Emerson v. Emerson, 87 A. 1033, 
120 Md. 584. 

Or.—^Warrington v. Warrington, 83 
P.2d 479, 160 Or. 77. 

19 C.J. p 276 note 97. 

57.5 111,—Miller v. Miller, 46 N.E. 

2d 102, 317 IlLApp. 447. 

57.10 Bight continuing for ten years 
Where divorce decree incorporated 
by reference parties' property settle¬ 
ment agreement establishing amount 
payable by husband as alimony for 
three years and providing manner in 
which alimony should be computed 
for subsequent period of seven years 
and subsequent period of one month 
and stating that in event wife had 
not remarried within ten years from 
date of agreement, husband would 
then pay to wife, until her death or 
remarriage, alimony computed in 
manner set forth, husband was re¬ 
quired to pay alimony to wife for 
first ten years even though wife had 
remarried. 

Nov.—Wilde v. Wilde, 326 P.2d 415. 
57.15 Md.—Newbold v. Newbold, 104 
A. 366, 133 Md. 170. 

57.20 Decree based on agreement at¬ 
tempting to extend payment 
Where property settlement and ali¬ 
mony agreement was attached to, and 
made a part of, final divorce decree, 
and wife subsequently remarried, fact 
that agreement attempted to extend 
alimony payment beyond death of ei¬ 
ther or both parties did not make 
agreement a property settlement and 
not an alimony agreement, so as to 
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circumvent provision of divorce act 
providing that no alimony be paid 
after a remarriage. 

Ill.—Coleman v. Coleman, 94 N.E.2d 
507, 341 IlLApp. 462. 

58. Md.—Newbold v. Newbold, 104 
A. 366, 133 Md. 170—^Emerson v. 
Emerson, 87 A. 1033, 120 Md. 584. 

58. Ark.—^Erwin v. Erwin, 14 S.W.2d 
1100, 179 Ark. 192. 

Ill.—Whitney v. Whitney, 146 N.E.2d 
800, 15 IlLApp.2d 425. 

Ky.—^Piersall v. Piersall, 194 S.W.2d 
627, 302 Ky. 486—^Turner v. Ewald, 
162 S.W.2d 181, 290 Ky. 833. 

19 C.J. p 276 note 1. 

Sum payable in installments 

(1) Rule in text has been held ap¬ 
plicable to a gross sum awards pay¬ 
able in installments. 

Ky.—^Piersall v. Piersall, 194 S.W.2d 
627, 302 Ky. 486—Jones v. Jones, 
288 S.W. 737, 216 Ky. 810. 

Okl.—Gilcrease v. Gilcrease, 98 P.2d 
906, 186 Okl. 451, 127 A.L.R. 735. 

(2) It applies to an award of a 
specified number of installments of 
specified amounts even though total 
or gross sum is not expressly stated, 
especially where award also makes 
provision for unconditional transfer 
of specific real and personal property, 
and maxim noscitur a sociis, if not 
also ejusdem generis, would seem to 
apply and point to conclusion that 
installment payments were also in¬ 
tended to be unconditional. 

Ga.—Green v. Starling, 45 S.E.2d 188, 
203 Ga. 10. 

(3) However, it has been held that 
a divorced wife’s right to an award in 
gross payable in installments termi¬ 
nates on wife's remarriage occurring 
before first installment becomes due. 
Ga.—White v. Murden, 9 S.E.2d 745, 

190 Ga. 636. 

Dump sum based on. property settle¬ 
ment 

Where property settlement agree¬ 
ment provided for payment of a bal¬ 
ance of $700 to wife at $150 semi-an¬ 
nually and no evidence referring to 
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made by the wife to her husband,or other in¬ 
debtedness,® or in lieu of a substitute for all the 
wife’s property rights.®^ The termination of the 
husband’s obligation to pay alimony as a result of 
his wife’s remarriage operates to terminate the ob¬ 
ligations incidental thereto,®2 and the obligation to 


pay alimony once terminated does not reattach or 
revive on the death®^ or divorce®^ of the subsequent 
husband, or on the annullment of the subsequent 
marriage,®^-5 although as to the latter there is au¬ 
thority to the contrary,®® and it has been held that 
an annulled marriage does not require the court to 


alimony was introduced, a provision 
in decree that wife have and recover 
from husband as lump sum alimony 
sum of $700 payable at rate of $150 
semi-annually was not for alimony 
but was based on property settlement 
and was therefore not affected by 
wife’s remarriage, notwithstanding 
use of word “alimony” in decree. 
Or.—Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494. 

In lUinois 

(1) B.ule stated in text has been 
followed and has been applied to a 
gross sum award payable in install¬ 
ments. 

Ill.—Stromsem v. Stromsem, 101 N.E. 
2d 742, 344 Ill.App. 630, second case 
—^Walters v. Walters, 94 N.E.2d 
726, 341 IlLApp. 561, affirmed 99 
N.E.2d 342, 409 Ill. 298--Dobson v. 
Dobson, 51 N.E.2d 1010, 320 IlLApp. 
687. 

(2) Fact that installments are pay¬ 
able over a period of more than ten 
years so that for income tax purpos¬ 
es they are deductible by husband and 
taxable to wife will not affect appli¬ 
cation of rule. 

Ill.—Stromsem v. Stromsem, supra. 

(3) However, there are decisions 
holding that obligation of husband 
under a gross award payable in in¬ 
stallments is terminated by wife’s 
remarriage. 

Ill.—Hotzfleld V. Hotzfield, 83 N.B.2d 
605, 336 Ill.App. 238—Banck v. 
Banck, 64 N.E.2d 677, 322 Ill.App. 
369. 

60. Wyo.—^Moore v. Moore, 237 P. 
235, 33 Wyo. 230. 

60.5 Portion, not affected 
There may be instances where ali¬ 
mony payments would include money 
due to cover other indebtedness and 
on remarriage this portion of pay¬ 
ments would not be affected. 

Fla.—^Friedman v. Schneider, 62 So.2d 
420. 

61. Ala.—Sullivan v. Sullivan, 111 
So. 911, 216 Ala. 627. 

Ark.—^Erwin v. Erwin, 14 S.W.2d 1100, 
179 Ark. 192. 

Ill.—^Walters v. Walters, 99 N.E.2d 
342, 409 Ill. 298. 

Ky.—Turner v. Bwald, 162 S.W.2d 
181, 290 Ky. 833. 

Or.—^Nelson v. Nelson, 182 P.2d 416, 
181 Or. 494. 

19 O.J, p 276 note 2. 

Agreement fis to alimony and prop* 
erty 

(1) Where a property settlement 
was in good faith entered into and 


it is shown that it was intended as a 
release of all claims, including that 
for alimony, and one or both parties 
have acted in reliance on the settle¬ 
ment, it should not be disturbed 
merely because one of the parties 
has remarried. 

Fla.—Vance v. Vance, 197 So. 128, 
143 Fla. 513. 

(2) If periodic payments to wife 
are part of integrated property set¬ 
tlement and agreement does not pro¬ 
vide expressly or implicitly for their 
termination on remarriage of wife, 
right of wife to such payments will 
continue after her remarriage. 

Cal.—Lane v. Bradley, 268 P.2d 1092, 
124 C.A.2d 661. 

Ill.—^Maybaum v. Maybaum, 110 N. 

E.2d 78, 349 Ill.App. SO. 
Xaterpretation. of parties 
Where parties to divorce suit en¬ 
tered into a settlement agreement 
which was incorporated in divorce 
decree, and husband thereafter 
sought modification of decree absolv¬ 
ing him from future payments there¬ 
under because of wife’s remarriage 
court could properly consider inter¬ 
pretation placed on agreement by 
parties and in this connection could 
consider wife’s execution of auitclaim 
deeds, assignments, stock powers and 
other instruments, to give effect to 
and in execution of agreement. 

Ill.—Walters v. Walters, 99 N.E.2d 
342, 409 Ill. 298. 

62. Ill.—Maginnis v. Maginnis, 163 
N.E. 654, 323 Ill. 113. 

Mortgage payments 
Wife after remarriage was not en¬ 
titled to payments on mortgage 
against former home as provided by 
divorce decree. 

Miss.-East V. Collins, 12 So.2d 133, 
194 Miss. 281, 146 A.L.R. 617. 
Policy assigned to guarantee payment 
Where evident purpose of alimony 
decree was support and maintenance 
of wife and not division of property, 
and husband was required to assign 
life policy to wife in order to guar¬ 
antee her against failure of alimony 
payments by husband’s death, policy 
did not become absolute property of 
wife and wife on her remarriage was 
not entitled to paid-up value of policy 
which accrued while wife was the 
assignee thereof, and court had juris¬ 
diction to require reassignment of 
policy to husband. 

Miss.—East v. Collins, supra. 

BequiremexLt that husbaad pay lu- 
surauce premium on policy for benefit 
of divorced wife being part of provi- 
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Sion for maintenance, order releasing 
him from obligation thereof on re¬ 
marriage of wife was held proper. 

Ill.—^Maginnis v. Maginnis, 153 N.E. 
654, 323 111. 113. 

63. Mo.—^Nelson v. Nelson, 221 S. 
W. 1066, 282 Mo. 412. 

N.Y.—^Kahler v. Searl, 18 N.Y.S.2d 
246, 259 App.Div. 729. 

64. Mo.—Nelson v. Nelson, 221 S.W. 
1066, 282 Mo. 412. 

64.5 Cal.—Sefton v. Sefton, 291 P. 
2d 439, 45 C.2d 871. 

Wife who in good faith contracted 
a bigamous marriage could not claim 
alimony from divorced husband after 
bigamous marriage was annulled. 
La.—Keeney v. Keeney, 30 So.2d 649, 
211 La. 585. 

Annullment on ground not recognized 
by divorce state 

Where, after divorce from first 
husband, wife married second hus¬ 
band in state granting divorce, and 
subsequently obtained, in another 
state, a decree of annulment of such 
second marriage on ground of impo- 
tency, annulment decree was of no 
force or effect in state granting di¬ 
vorce, wherein impotency is not rec¬ 
ognized as a ground for annulment, 
and was not binding on first hus¬ 
band, whose obligation to pay ali¬ 
mony, which by terms of divorce de¬ 
cree was to cease on wife's remar¬ 
riage, was not revived by such annul¬ 
ment decree. 

Ill.—Linneman v. Linneman, 116 N.E. 

2d 182, 1 Ill.App.2d 48. 

Validity of foreign marriage 

(1) Under a decree providing for 
termination of alimony on wife’s re¬ 
marriage where she remarried in an¬ 
other state in violation of statutes of 
state granting divorce, marriage was 
valid in all states except that grant¬ 
ing divorce and terminated the hus¬ 
band’s liability for alimony and sub¬ 
sequent annuUmcnt of marriage in 
courts of state granting divorce did 
not operate to revive his liability. 
Ill.—Lehmann v. Lehmann, 225 HI. 

App. 513. 

(2) However, this decision does not 
determine effect of a remarriage 
which was not recognized as valid 
in all other states and had in fact 
been judicially declared invalid in an¬ 
other state. 

U.S.—Sutton V. Leib, Ill., 72 S.Ct. 398, 
342 U.S. 402, 96 L.Ed. 448, rehear¬ 
ing denied 72' S.Ct. 674, 343 U.S. 
921, 96 L.Ed. 1334. 

65. In. New Vork 

(1) In a case in which a separa- 
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modify or terminate the obligation to pay ali- 
mony.65-5 The effect of a subsequently annulled 
second marriage on the alimony provisions of a 
divorce decree is governed by the law of the state 
granting the divorce,65.io and the determination will 
not vary because the remarriage or the annullment 
took place outside the state granting the divorce.®5.i5 

Marshalling earning power and assets of succes¬ 
sive husbands. In marshalling the assets and earn¬ 
ing power of successive husbands to satisfy a former 
ivifc’s lien thereon for support, the court, in the 
absence of an explicit legislative direction, and in 
deference to equitable practice should apply such as¬ 
sets and earning power in satisfaction of the lien in 
inverse order of their alienation.®®-^® 

Living as wife of another. Under a statute so 
providing, in a proper case, a judgment granting 
a wife a divorce may be modified by annulling the 
provisions thereof for her support on proof that she 
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is habitually living with, and holding herself out 
as the wife of, another man, although not married 
to him.®5.25 In the absence of such statute it has 
been held that such circumstances do not warrant 
annullment of such provisions.^^-^o However, the 
view has also been taken that such circumstances 
may constitute such change of conditions as to en¬ 
title the husband to modification of an award of ali¬ 
mony.® 5 

d. Remarriage of Husband 

The remarriage of the husband, although It may be 
considered on an application for modification, is not of 
itself a ground for vacating or reducing an allowance of 
alimony. 

The remarriage of the husband to another does 
not preclude modification of the amount of alimony 
decreed to his wife.®® On the contrary, such re¬ 
marriage is a circumstance to be considered on an 
application for modification,®'^ and may under some 


tion agreement incorporated in a for¬ 
eign divorce decree provided for pay¬ 
ments to the wife as long as she re¬ 
mained unmarried, where wife's sub¬ 
sequent remarriage was later an¬ 
nulled because of second husband’s 
Insanity it was held that ilrst hus¬ 
band's obligation to make payments 
was not terminated by Invalid remar¬ 
riage, decision resting on doctrine 
that an annulment puts an end to a 
marriage from beginning, but re¬ 
newed liability was held to date only 
from time of annulment. 

N.Y.—Sleicher v. Sloicher, 167 N.E, 
601, 261 N.y. 3C6. 

(2) However, It has been pointed 
out that at the time of Sloicher deci¬ 
sion it was Impussiblo for a wife to 
obtain alimony on annullment of a 
marriage and that since that time 
legislature enacted a statute permit¬ 
ting recovery of alimony in annull¬ 
ment cases, and hence it has been 
iield that annuHinont of subsequent 
marriages does not revive obligation 
of ilrsL hust>and, and that this is true 
oven timugli sescond husband has died 
so that the wife, can no longer ask the 
court to exercise its discretion under 
the Hlatut<! and provide for alimony 
from her second husband. 

N'.Y.—^t;aine.s v. Jacobsen, 124 N.E. 
2a 290, 308 N.Y. 218. 

65.5 Minn.—Huiteau v. Bolteau, 33 
N.W.2d 703, 227 Minn. 26. 

65.10 U.S.—Sutton v. Lolb, Ill., 72 S. 

Ct. 398, 342 tJ.S. 402, 96 Li.Ed. 448, 
rehearing denied 72 S.Ot. 674, 343 
U.B, 021, 0« l..Kd. 1334. 

65.16 U.S,—Sutton v. Leib, supra. 

65.20 N.Y.—Yelman v. Yetman, 01 N. 
Y.S.2d 612. 


65.25 Statute within power of legis¬ 
lature 

N.Y.—^Waddey v. Waddey, 49 N.E.2d 
8, 290 N.Y. 251. 

Prospective operation only 

Statute referred to in text applies 
prospectively only, and cannot be 
held applicable to decrees entered 
before effective date thereof by con¬ 
struing it with previous statute au¬ 
thorizing court to modify directions 
in divorce judgment for wife’s sup¬ 
port, nor would it affect decrees en¬ 
tered before its effective date, even 
though expressly declared retrospec¬ 
tively applicable, as divorced wife’s 
right to alimony becomes “vested 
property right” on entry of such 
judgment and cannot be affected by 
subsequent legislation. 

N.Y.—Waddey v. Waddey, supra. 

Frost V. Frost, 71 N.Y.S.2d 438, 
189 Misc. 133. 

Woman living with her divorced 
husband cannot be considered liv¬ 
ing with “another” man within mean¬ 
ing of statute referred to in text. 
N.Y.—Frost V. Frost, supra. 

65.30 N.Y.—Waddey v. Waddey, 49 
N.E.2d 8, 290 N.Y. 251—Hayes v. 
Hayes, 115 N.E. 1040, 220 N.Y. 696. 
65.35 Cal.—Grant v. Grant, 126 P. 

2d 130, 62 C.A.2d 359. 

Ky.—Coggins v. Coggins, 169 S.W. 

2d 4, 289 Ky. 670. 

Ite-exaanlnation of wife’s right 
An amendatory decree relieving 
husband of alimony payments “until 
the further order of this court” based 
on finding that wife had been living 
as wife of another was not res judi¬ 
cata on question of right to alimony 
at some future date, and wife could 
petition for re-examination of ques¬ 
tion to show that her past miscon¬ 
duct should not mitigate against her 
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right to recover alimony in future, 
but wifjB could not relitigate factual 
issue adjudicated in amendatory de¬ 
cree, as to her misconduct prior to 
that time, without showing grounds 
for vacating amendatory decree. 
Fla.—James v. James, 84 So.2d 914. 

66. Iowa.—Nicolls v. Nicolls, 235 N. 
W. 288, 211 Iowa 1198. 

Parties remarrying each other can¬ 
not maintain an action to modify the 
divorce decree while the subsequent 
marriage exists. 

Okl.—Carson v. Carson, 288 P. 475, 
143 Okl. 274. 

67. Ala.—^Young v. Young, 78 So.2d 
266, 262 Ala. 264—Ogle v. Ogle, 38 
So.2d 864, 261 Ala. 623—^Jones v. 
Jones, 36 So.2d 310, 251 Ala. 179. 

Ark.—Gusewelle v. Gusewelle, 313 S. 
W.2d 838. 

Cal.—McKee v. McKee. 239 P.2d 37. 
108 C.A.2d 488”—^Lamborn v. Lam- 
born, 251 P. 943, 80 C.A. 494. 

CcMo.—^Rodgers v. Rodgers, 76 P.2d 
1104, 102 Colo. 94. 

Iowa.—^Handsaker v. Handsaker, 272 
N.W. 609, 223 Iowa 462. 

La.—Fortier v. Gelpi, 197 So. 138, 
196 La. 449. 

Mo.—Jourdan v. Jourdan, App., 251 S. 
W.2d 380—Shapiro v. Shapiro, 
App., 238 S.W.2d 886. 

Neb.—Young v. Young, 292 N.W. 923, 
138 Neb. 294—^Morris v. Morris, 290 
N.W. 720, 137 Neb. 660—Mcllwain 
V. Mcllwain, 283 N.W. 845, 135 Neb. 
705. 

N.J.—Price v. Price, 111 A.2d 96, 33 
N.J.Super. 545. 

Carley v. Carley, 24 A.2d 175, 131 
N.J.Bq. 191. 

N.M.—Lord v. Lord, 16 P.2d 933, 37 
N.M. 24, modified on other grounds 
24 P.2d 292, 37 N.M. 454. 
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circumstances warrant a reduction to enable him to sources,although the first wife is ordinarily en- 
fulfill his obligation to support his second wife and titled to first consideration, and the husband’s 
his children by his second wife,^^ taking into con- remarriage is not of itself a ground for vacating 
sideration his second wife’s income or financial re- or reducing an allowance of alimony,69 even though 


Pa.—Strothers v. Strothers, 70 Pa. 
Dist & Co. 528, 65 Montg.Co. 319, 
14 Som.Leg.J. 381. 

R. I.—Brown v. Brown, 6 A.2d 144, 
62 R.L 375. 

S. D.—^Dougherty v. Dougherty, 77 N. 
W.2d 845. 

Tenn.—Osborne v. Osborne, 197 S.W. 

2d 234, 29 Tenn.App, 463. 

Wash.—^Hanson v. Hanson, 287 P.2d 
879, 47 Wash.2d 439—^Pisch v. Mar- 
ler, 97 P.2d 147, 1 Wash.2d 698— 
Cook V. Cook, 13 P.2d 38, 168 Wash. 
649. 

On claim for larger allowance 
It is not improper to consider hus¬ 
band’s remarriage on question of 
wife^'s claim for larger allowance be¬ 
cause of husband’s larger earnings, 
and the two conditions must be con¬ 
sidered together as constituting a 
change in husband’s circumstances. 
Ala.—^Morris v. Morris, 199 So. 803, 
240 Ala. 399. 

When his first wife’s necessity has 
terminated the added burdens of hus¬ 
band on remarriage and rights of 
innocent third parties may be con¬ 
sidered in determining the necessity 
for the payment of alimony to first 
wife. 

N.J.—Dietrick v. Dietrick, 134 A. 338, 
99 N.J.Eq. 711. 

In Arkansas 

(1) There is authority for the view 
that the husband’s remarriage is not 
a factor to be considered on his ap¬ 
plication for reduction of alimony. 
Ark.—Lewis v. Lewis, 209 S.W.2d 874, 

213 Ark. 263. 

(2) However, in a case in which 
the husband had obtained a divorce 
and remarried, the fact of his remar¬ 
riage, along with other factors, ap¬ 
pears to have been considered in re¬ 
ducing the alimony he was required 
to pay. 

Ark,—Boniface v. Boniface, 17 S,W. 
2d 897, 179 Ark. 738. 

68. Neb.—Young v. Young, 292 N. 
W. 923, 138 Neb. 294—Mcllwain v. 
Mcllwain, 283 N.W. 845, 136 Neb. 
705. 

N.M.—Lord V. Lord, 16 P.2d 933, 37 
N.M. 24, modified on other grounds 
24 P.2d 292, 37 N.M. 454. 

Wash.—Fisch v. Marler, 97 P.2d 147, 
1 Wash.2d 698—Cook v. Cook, 13 
P,2d 38, 168 Wash. 649—Shattuck 
V. Shattuck, 261 P. 851, 141 Wash. 
600. 

Adjnstment as relative necessities de¬ 
mand 

Court should make such adjustment 
as the relative necessities of the par¬ 
ties demand and the ability of the 
husband warrants. 


Wash.—^Hanson v. Hanson, 287 P.2d 
879, 47 Wash.2d 439. 

Bights and needs of innocent chil¬ 
dren born of a divorced husband’s 
remarriage are a circumstance to be 
considered in passing on an applicar 
tion for the revision of alimony. 
Minn.—-Mark v. Mark, 80 N.W.2d 621, 

248 Minn. 446. 

Where husband’s salary had been 
reduced from two thousand one hun¬ 
dred dollars to one thousand five 
hundred dollars and extra earnings 
had been cut olf, and he had remar¬ 
ried and had child by second wife, 
reduction in alimony from sixty dol¬ 
lars to forty-live dollars per month 
was held warranted. 

Utah.—^Hampton v. Hampton, 47 P. 

2d 419, 80 Utah 670. 

Beduction held sufficient 
Where husband's financial condi¬ 
tion remained unchanged except for 
responsibility of providing for sec¬ 
ond wife and family, reduction of 
monthly alimony from two hundred 
dollars to one hundred dollars was 
sufficient as to husband, the wife not 
appealing. 

Iowa.—Morrison v. Morrison, 227 N. 
W. 330, 208 Iowa 1384. 

68.5 Social security and welfare 
payments 

On application by divorced husband 
to reduce alimony and child support 
payments payable to divorced wife, 
on ground of change of conditions 
after divorced husband married a 
widow with four children and had a 
child by her, money received by her 
from social security or county wel¬ 
fare for the care and support of her 
four children would be considered for 
purpose of making a proper and equi¬ 
table adjustment of divorced hus¬ 
band's income as between his first 
family and second family. 

Wash.—Hanson v. Hanson, 287 P.2d 
879, 47 Wash.2d 439. 

68.10 Wash.—^Hanson v. Hanson, su¬ 
pra. 

69. Ala,—Young v. Young, 78 So.2d 
265, 262 Ala. 254—Colton v. Colton, 
41 So.2d 398, 252 Ala. 442—Jones v. 
Jones, 36 So.2d 310, 251 Ala. 179— 
Ramsey v. Kitchens, 32 So.2d 361, 

249 Ala. 609—Tidmore v, Tidmore, 
26 So.2d 905, 248 Ala. 150—Mor¬ 
ris v. Morris, 190 So. 803, 240 Ala. 
399. 

Cal.—Reed v. Reed, 276 P.2d 36, 128 
C,A.2d 786—^Long v. Long, 173 P.2d 
840, 76 C.A.2d 716. 

Conn.—Heard v. Heard, 166 A. 67, 116 
Conn. 632. 

D.C.—Kephart v. Kephart, 193 P.2d 
677, 89 U.S.App.D.C. 373, certiorari 


denied 72 S.Ct. 557, 342 U.S. 944, 96 
L.Ed. 702. 

Pla.—Schiff V. Schiff, 54 So.2d 36_ 

Webber v. Webber, 23 So.2d 388, 156 
Pla. 396—De Bowes v. De Bowes, 
12 So.2d 118, 152 Pla. 423—Corpus 
Juris cited in Phillippi v. Phillippi, 
4 So.2d 465, 466, 148 Pla. 393. 

Idaho.—Simpson v. Simpson, 4 P.2d 
345, 51 Idaho 99. 

Ill.—Stewart v. Stewart, 117 N.E.2d 
579, 1 Ill.App.2d 283. 

Iowa.—Apfel V. Apfel, 27 N.W.2d 31, 
238 Iowa 274—Siders v. Siders, 288 
N.W. 909, 227 Iowa 764—Handsaker 
V. Plandsaker, 272 N.W, 609, 223 
Iowa 462—Boquette v. Boquette, 

247 N.W. 255, 215 Iowa 990—Toney 

V. Toney, 239 N.W. 21, 213 Iowa 
398—Newburn v. Newburn, 231 N. 

W. 389, 210 Iowa 639—Keyser v. 
Keyser, 186 N.W. 438, 193 Iowa 
16. 

Ky.—Pegram v. Pegram, 219 S.W.2d 
772, 310 Ky. 86—Pisher v. Pisher, 
36 S.W.2d 635, 237 Ky. 823. 

La.—Graham v. Graham, 51 So.2d 392^ 
218 La. 928—Portier v. Gelpl, 197 
So. 138, 195 La. 449. 

Md.—Marshall v. Marshall, 163 A. 
874, 164 Md. 107—Langrall v. Lan- 
grall, 125 A. 695, 145 Md. 340, 37 
A.I^.K. 437. 

Mass.—O'Brien v. O’Brien, 91 N.B.2a 
776, 325 Hass. 673. 

Mich.—^Ashburn v. Ashlnirn, 45 N.W. 
2d 298, 329 Mich. 314—Harter v. 
Harter, 11 N.W,2d 880, 307 Mich. 
258—Christensen v. Christensen, 
294 N.W. 154, 295 Mich. 203—Poltz 
V. Poltz, 274 N.W. 755, 281 Mich. 
179. 

Minn.—Mark v. Mark. 80 N.W.2d 621, 

248 Minn. 446—McKey v. McKey, 36 
N.W.2d 17, 228 Minn. 28—Hagen v. 
Plagen, 4 N.W.ffl 100, 212 Minn. 
488—Corpus Juris cited ia Quist 
V. Quist, 290 N.W. 661, 663, 207 
Minn. 257. 

Miss.—Davis v. Davis, 64 So.2d 145, 
217 Mis.s. 313—De Marco v. De 
Marco, 24 So.2d 368, 199 Miss, 165. 
Mo.—Jourdan v. Jourdan, App., 261 
S.W.2d 380—Altenbaeh v. Alten- 
bach, App., 162 S.W.2d 361—Ander¬ 
son V. Anderson, App., 142 S.W.2d 
1082. 

Neb.—Thuman v. Thuman, 13 N.W.2d 
117, 144 Neb. 177—Morris v. Mor¬ 
ris, 290 N.W. 720, 137 Neb. 660— 
Mcllwain v, Mcllwain. 283 N.W. 
845, 136 Neb. 705—Williams v. Wil¬ 
liams, 226 N.W. 798, 119 Neb, 8. 
N.H.—Corpus Juris cited la Payette 
V. Payette, 167 A. 531, 85 N.H. 297. 
N.J.—Testut V. Testul, 111 A.2d 613, 
34 N.J.Super. 95. 

Landis v. Landis, 24 A.2d 362, 
131 N.J.Eq. 222. 
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the additional burden occasioned by his remarriage 
may seriously affect his ability to comply with the 
terms of the decree, or may tend to exhaust his earn¬ 
ings or financial resources.^O Indeed, the first wife’s 
allowance may even be increased after his remar- 
riage,*^^ although the fact of his remarriage is no 
ground for increasing the allowance to his first 
wife.*^^ 


DIVORCE § 239 

e. Misconduct of Parties 

Ordinarily, unless It is otherwise provided by statute 
or the decree itself, the misconduct of the wife, including 
her sexual misconduct, occurring after an absolute di¬ 
vorce does not of itself Justify the vacation or reductioio 
of an allowance of alimony. 

While it has been held that the misconduct of the 
wife after an absolute divorce may be considered 
on an application for the reduction, modification, or 
cancellation of alimony,73 and it has been recognized 


N.M.—Lord v. Lord, 16 P.2d 933, 37 
N.M. 24, modified on other grounds 
24 P.2d 292, 37 N.M. 24. 

N.Y.—Raynor v. Raynor, 108 N.Y.S.2d 
19, 279 App.Div. 670. 

Fein v. Fein, 136 N.Y.S 260— 
Panarella v. Panarella, 134 N.Y.S 
2d 440. 

Ohio.—Mallow v. Mallow, 84 N.E.2d 
236, 84 Ohio Apn 89—O'Hara v. 
O'Hara, App., 68 N.E.2d 335—^Nash 

V. Nash, 65 N.E.2d 728, 77 Ohio 
App. 155. 

Or.—Corpus Juris guoted in Norris v. 

Norris, 186 P.2d 67, 69. 182 Or. 101. 
Pa.—Strothers v. Strothers, 70 Pa. 
Dist. & Co. 628, 66 Montg.Co. 319, 
14 Som.Le£.J. 381. 

S.D.—Dougherty v. Dougherty, 77 N. 

W. 2d 845—Guinter v. Guinter, 37 N. 
W.2d 462, 72 S.D. 664. 

Wash.—Dillon v. Dillon, 207 P.2d 762, 
34 Wash.2d 12—Fisch v. Marler, 97 
P.2d 147, 1 Wash.2d 698—Cook v. 
Cook, 13 P.2d 38, 168 Wash. 649— 
Phillip.s V. I^hilllps, 6 P.2d 61, 165 
Wash. 616. 

19 C.J. p 276 note 4. 

A man may not shun marital obli¬ 
gations assumed In one relationship 
by contracting others while some of 
the duties Imposed by law in the first 
still persist. 

Colo.—Rodgers v. Rodgers, 76 P.2d 
1104, 102 Colo. 94. 

Children of second marriage 

Fact that divorced hu.sband remar¬ 
ried and his second wife had one 
child, and they then adopted twin.s, 
did not supply cause to reduce 
amount of alimony awarded to the 
husband’s former wife. 

Fla.—Phillippl V. Philllppl, 4 So.2d 
466, 148 Fla. 393. 

Divorce because of husband’s fault 
A divorced husband's second mar¬ 
riage alone is not ground for cutting 
down allowance of alimony to di¬ 
vorced wife where divorce was grant¬ 
ed because of husband's fault and 
through no fault of wife. 

Mo.—Jourdan v, Jfourdan, App., 251 
S.W.2d 380—Shapiro v. Shapiro, 
App,, 238 S,W.2d 886. 

Bemarxiage in violation of decree 

(1) Remarriage without state 
within prohibited time was insuffi¬ 
cient change in circumstances to jus¬ 
tify reducing alimony. 


Iowa.—Stone v. Stone, 235 N.W. 492, 
212 Iowa 1344. 

(2) Where final judgment of di¬ 
vorce awarded plaintiff wife eight 
dollars per week, and it appeared that 
defendant was earning twenty-five 
dollars per week, reduction of ali¬ 
mony because defendant had incurred 
expense for support and hospitaliza¬ 
tion of second wife whom he had 
married in violation of decree was an 
abuse of discretion. 

N.Y.—Goldberg v. Goldberg, 38 N.Y. 

S.2d 395, 266 App.Div. 946. 
Rescission, of reduction not abuse of 
discretion 

An order rescinding an order which 
reduced the amount of permanent ali¬ 
mony which husband had been re¬ 
quired to pay and again ordering hus¬ 
band to pay a sum which he had been 
required to pay at time divorce de¬ 
cree was entered was not an abuse of 
discretion under evidence which 
showed husband’s income, that his 
second wife was employed, and that 
divorced wife was unemployed and 
was in need of medical treatment. 

Md.—Tome v. Tome, 22 A.2d 649, 180 
Md. 31. 

70. Ala.—Corpus Jtixis cited iu 
Aiken v. Aiken, 127 So. 819, 820, 221 
Ala. 67. 

Idaho.—Corpus Juris cited iu Simp¬ 
son V. Simpson, 4 P.2d 346, 346, 
61 Idaho 99. 

Ill.—Stewart v. Stewart, 117 N.B.2d 
679, 1 Ill.App.2d 283. 

Iowa.—Stone v. Stone, 236 N.W. 492, 
212 Iowa 1344. 

Mich.—Ashburn v. Ashburn, 45 N.W. 

2d 298, 329 Mich. 314, 

Mo.—Schainker v. Schainker, App., 
91 S.W.2d 109. 

N.J.—Testut V. Testut, 111 A.2d 613, 
34 N.J.Super. 95. 

Williams v. Williams, 174 A. 423, 
12 N.XMisc. 641. 

Or.—Corpus Juris quoted In Norris 
V. Norris, 186 P.2d 67, 69, 182 Or, 
101 . 

Wash.—Dillon v. Dillon, 207 P.2d 762, 
34 Wash.2d 12. 

19 C.J. p 276 note 6. 

The usual expenses of providing a 
home, food, and clothing for a new 
wife of a divorced husband do not 
constitute such “change of condi¬ 
tion” as in Itself furnishes grounds 
for modifying alimony. 
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Mo.—^Anderson v. Anderson, App., 142. 
S.W.2d 1082—^Kleine v. Kleine, App., 
Ill S.W.2d 242. 

Where decline in net worth of di¬ 
vorced husband after entry of di¬ 
vorce decree was almost entirely due 
to a subsequent marital adventure,, 
such decline might well be ignored in 
application by divorced husband for 
reduction in amount of alimony. 

Wis.—Bunde v. Bunde, 70 N.W.2d 624,. 
270 Wis. 226. 

71. Idaho.—^Humbird v. Humbird, 
243 P. 827, 42 Idaho 29. 

Ill.—Evar V. Evar, 70 N.E.2d 422, 330- 
I11.APP. 247. 

N.J.—Testut V. Testut, 111 A.2d 613,. 
34 N.J.Super. 95. 

72. Or.— Corpus Juris quoted in Nor¬ 
ris V. Norris, 186 P.2d 67, 69, 182r 
Or. 101. 

Wash.—Herrett v. Herrett, 141 P.. 
1168, 80 Wash. 474. 

73. Ill.—See Durell v. Durell, 211 
IlLApp. 281. 

Minn.—^Martens v. Martens, 1 N.W* 
2d 356, 211 Minn. 369—^Lindbloom v. 
Lindbloom, 230 N.W. 117, 180 Minn. 
33. 

Wis.—^Weber v. Weber, 140 N.W. 
1052, 163 Wis. 132, 45 L.R.A.,N.S., 
875, Ann.Cas.l914D 593. 
llCisconduct is material only as it 
affects matter in litigation, which is 
not her conduct in general, but her 
conduct as it affects husband’s duty 
to pay alimony. 

Conn.—Christiano v. Christiano, 41 
A.2d 779, 131 Conn. 589. 

Dncliastity 

(1) The court may take the wife's, 
adulterous conduct into consideration 
in continuing or modifying alimony. 
Wis.—-Haritos v. Haritos, 202 N.W. 

181, 185 Wis. 459. 

(2) Stated differently, that former 
wife was allegedly living in a state 
of immorality could be considered on 
motion for modification. 

Ky.—Coggins v. Coggins, 159 S.W.2di 
4, 289 Ky. 570. 

(3) However, the wife’s unchastity 
“is at most a factor that in a proper 
case may be considered as bearing 
upon the amount of, and the neces¬ 
sity for the allowance.” 

N.J.—Suozzo V. Suozzo, 1 A.2d 930^,. 
932, 16 N.XMisc. 475. 
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that certain types of flagrant misconduct may war¬ 
rant a reduction or cancellation of alimony,'^3.5 or¬ 
dinarily, unless it is otherwise provided by statute*^^ 
or the decree itself,*^5 the misconduct of the wife,*^® 
including her sexual misconduct,^7 gambling,77.5 and 
extravagance,77.io occurring after an absolute 
divorce does not of itself justify the vacation or re¬ 
duction of a decree allowing her permanent alimony, 
particularly where it does not appear whether the 
allowance was made for the reasonable support of 
the wife, or by way of restitution of property 
brought by her to the husband, or as her equitable 
share of an estate accumulated by their joint labors 
and economies,7S since the determination of this 


question depends largely on whether the allowance 
is based on the restitution to the wife of property 
brought to the husband by reason of the marriage 
or the partition of property jointly accumulated by 
both parties.79 On the other hand, if the divorce is 
from bed and board, and not from the bonds of 
matrimony, the wife forfeits her right to alimony by 
committing adultery,but misconduct falling short 
of grounds for divorce will not necessarily have 
such effect.^®-® 

Denial of visitation rights. The court may sus¬ 
pend an order for the payment of alimony during 
the time that the wife illegally deprives the hus¬ 


wife’s improvidence 
Where alimony award involving 
comparatively high standards of liv¬ 
ing is sought to be increased at risk 
of financial difficulty of divorced hus¬ 
band, it is proper for court to con¬ 
sider how divorced wife is spending 
the money, particularly with respect 
to making provisions for her future 
and that of her children against di¬ 
vorced husband’s possible future loss 
of income, and amount of alimony 
award above average level of income 
should not be set without safeguards 
against improvident expenditures 
which impair future security of di¬ 
vorced wife or children. 

D.C.—^Russell V. Russell, 142 P.2d 
753, 79 U.S.APP.D.C. 44, 153 A.Li.R. 
1037. 

73.5 Conn.—Christiano v. Christiano, 
41 A,2d 779, 783, 131 Conn. 689. 
Living as wife of another as ground 
for modification or vacation of 
award see supra subdivision c of 
this section. 

SoLuandering money or flagrant mis¬ 
conduct 

*'It may be that behavior on 
. . [the wife’s] part which 

amounts to the squandering of mon¬ 
ey paid to her for her support might 
justify withholding it from her 
. or the . . . [husband] 

might be excused by conduct so fla¬ 
grant that, even if he and the 
. . . [wife] were still united in 

the bonds of marriage, he would not 
be required to support her.” 

Conn.—Christiano v. Christiano, su¬ 
pra. 

74. Effect on prior divorces and mis. 
conduct 

Although the improper conduct of 
a divorced wife before effective date 
of statute providing that alimony 
provisions may be annulled on 
proof that wife is habitually living 
with another man and holding her¬ 
self out as his wife, although not 
married to him, did not authorize 
elimination of provision for payment 
of alimony from judgment of divorce 
entered before effective date, wife’s 


right to alimony accruing after ef¬ 
fective date of statute was affected. 
N.Y.—Waddey v. Waddey, 6 N.Y.S.2d 
163, 168 Misc. 904. 

75. Evidence from which highly 
suspicious person might infer im¬ 
proper conduct, such as evidence that 
she was seen on the streets with 
men or gave parties in her apart¬ 
ment is insufficient to require dis¬ 
continuance of alimony payments 
under judgment providing for pay¬ 
ment of alimony so long as wife de¬ 
meaned herself in proper manner. 
Ky.—Blakely v. Blakely, 87 S.W.2d 

628, 261 Ky. 318. 

76. Conn.—Christiano v. Christiano, 
41 A.2d 779, 131 Conn. 689. 

Ill.—-Smith V. Johnson, 161 N.E. 660, 
321 Ill. 134. 

Cooley V. Cooley, 244 Ill.App. 488. 
Ky.—Corpus Juris quoted in Pauley 
V. Pauley, 132 S.W.2d 612, 614, 280 
Ky. 66. 

Mass.—O’Brien v. O’Brien, 91 N.B.2d 
775, 326 Mass. 673. 

Neb.—Bowman v. Bowman, 79 N.W. 

2d 564, 163 Neb. 336. 

19 C.J. p 277 note 7. 

However gross wife’s misconduct, 
it affords no ground for discharging 
former husband from obligation un¬ 
der divorce decree to pay alimony. 
Neb.—^Bowman v. Bowman, supra. 

Failure to support child 
Where husband in property settle¬ 
ment agreement agreed to furnish 
support, maintenance, and education 
of daughter during her minority and 
to finance such proper education and 
schooling within his financial ability, 
husband was not relieved of liability 
for unpaid alimony by alleged fact 
that wife had failed to carry out 
terms of agreement and divorce de¬ 
cree in failing to support, maintain, 
and educate daughter. 

N.Y.—Toms V. Toms, 68 N.Y.S.2d 718, 
188 Misc. 461, affirmed 70 N.Y.S.2d 
682, 272 App.Div. 789, appeal dis¬ 
missed 74 N.B.2d 197, 297 N.Y. 604, 
appeals dismissed 75 N.E.2d 626, 
297 N.Y. 608. 


77- Ill.—Cooley v. Cooley, 244 Ill. 
App. 488—Rang v. Rang, 211 Ill. 
App. 385. 

Ky.—Corpus Juris quoted in Pauley 
V. Pauley, 132 S.W.2d 612, 614, 280 
Ky. 66. 

Neb.—^Bowman v. Bowman, 79 N.W. 

2d 564, 163 Neb. 336. 

N.J.—Corpus Juris cited in Suozzo v. 
Suozzo, 1 A.2d 930, 932, 16 N.J. 
Misc. 476. 

N.Y.—Waddey v. Waddey, 49 N.B.2d 
8, 290 N.Y. 261, appeal denied 33 
N.E.2d 643, 286 N.Y. 609, reargu¬ 
ment denied 34 N.B.2d 904, 285 N.Y. 
744—Hayes v. Hayes, 116 N.E. 1040, 
220 N.Y. 696. 

19 C.J. p 277 note 8. 

77.5 Pla.—Phillippi V. Phillippi, 4 
So.2d 466, 148 Pla. 393. 

77.10 Fla.—Phillippi v. Phillippi, su¬ 
pra. 

78. Ill.—Cole V. Cole, 31 N.E. 109, 
142 Ill. 19, 34 Am.S.R. 66, 19 L.R. 
A. 811. 

79. Or.—Brandt v. Brandt, 67 P. 608, 
40 Or. 477. 

19 C.J. p 277 note 10. 

80. Md.—Courson v. Oourson, 129 A. 
2d 917, 213 Md. 183. 

W.V€u—Cariens v. Carlens, 40 S.B. 

335, 60 W.Va. 113, 66 L.R.A. 930. 
19 C.J. p 277 note 12. 

Divorce barred by recrimination 
Divorce a mensa et thoro, granted 
wife by decree awarding her perma¬ 
nent alimony, afforded wife no justi¬ 
fication for complaint of chancellor's 
suspension of alimony payments on 
husband’s petition because of wife’s 
adultery, proved in husband’s suit for 
divorce a vinculo matrimonii, al¬ 
though decree granting him such di¬ 
vorce was reversed by reviewing 
court on ground of recrimination. 
Md.—Courson v. Courson, 129 A.2d 
917, 213 Md. 183. 

80.5 W.Va.—Cariens v. Cariens, 40 S. 
E. 336, 60 W.Va. 113, 66 L.R.A. 
930. 
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nd of the right of visitation of minor children of 
e partics.so-io 

Prior adultery. Ordinarily adultery occurring he¬ 
re the original decree awarding alimony is not 
•ound for the modification of the decree,8i cspecial- 
where it gives the wife only meager aid;82 but, 
the adultery was unknown to the husband at the 
ne the alimony was awarded, it has been held that 
may be considered on the question of modifica- 

The husband's misconduct, after an absolute 
vorce, affords no legal reason for increasing an ali- 
ony award to his former wife.S3.5 However, 
here a divorced husband alleges a change of con- 
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dition as a ground for relief from the payment of 
alimony, the court will consider whether the alleged 
change has been brought about by any improper 
conduct on his part.^^-^® 

f. Prand or Mistake in Procuring Allowance 

It is generally held that a decree for permanent ali¬ 
mony is subject to correction, modification, or vacation 
because of fraud or mistake in the same manner and un¬ 
der the same circumstances as other decrees. 

It is generally held that a decree for permanent 
alimony is subject to correction, modification, or va¬ 
cation because of fraud or mistake in the same man¬ 
ner and under the same circumstances as other de- 
crees.^^ The failure of a wife to return payments. 


>.10 Or.—Lovell v. Lovell, 190 P.2d 
627, ir.3 Or. 30. 

. N.Y.~“Oood.sell v. Goodsell, 81 
N.Y.S. SOJ. S2 App.Div. 66, 34 N.Y. 
Civ.rroc. 7G. 

!. lU.—Loach V. Loach, 122 Ill.App. 
94. 

Wi.s.—Hopkins v. Hopkins, 40 
Wis. 4C2. 

:.6 Nob.—liowman v. Bowman, 79 
N.VV,2d 664, 163 Nob. 336. 

MO Mo.—Jourdan v. Jourdan, App., 
261 S.W.2d 3K0. 

k. Cal.—Harper v. Murray, 193 P. 
676, 184 C. 200. 

ViiTcvi V. l»orez, 245 P.2d 344, 111 
C.A.2d 827. 

.0.—Moran v. Moran, D.C., 31 F. 
Supp, 227. 

a.—Dover v. Dover, 63 S.E.2d 492, 
206 t?a. 241. 

l. —KliiK v- Kinff, 8 N.E.2d 376, 290 
Ill.App. 160. 

)wa.—-Fit<;h v. Fitch, 294 N.W. 677, 
220 Iowa 340—t'Jarr v. Carr, 171 N. 
W. 786, 186 Iowa 1206. 
iinn.—JohiiHon v. Johnson, 84 N.W. 
2d 249. 260 Minn. 282, 

!o.—Schneider v. Schneider, App., 
273 S,W. 1081, 

hio.—Newman v. Newman, 118 N.B, 
2d 649, 161 Ohio St, 247. 
r.—-Cox V. Cox, 74 I^2d 983, 168 Or. 
74. 

^ash.—HehberKcr v. llchborffcr, 280 
P. 8, 163 Wash. 601. 

9 C.J. p 277 note 17. 

Tr»Asr itatute so providing a de- 
roo may be sot aside where Justice 
as not been done thnmgh fraud, ac- 
Ident, mistake, or misfortune. 

Ce.—Plummer v, Plummer, 14 A.2d 
706, 137 Mo. so, 
onsemt docro* 

(1) Consent decree for alimony can 
0 modiiled for fraud, mistake, or ab- 
ence of real consent. 

:y.~.Koach v. Keach, 200 S.W, 708, 
217 Ky. 723—McUuDln v. Chapman, 
270 S.W. 987, 212 Ky. 579. 

<2) Whore husband, at time of di- 
orce decree, for purpose of inducing 


wife to consent to financial arrange¬ 
ments embodied in decree, materially 
misrepresented his earnings, and in 
reliance thereon wife consented, court 
was not precluded thereafter from 
modifying decree with respect to pay¬ 
ments of alimony on the ground that 
there had been no material change in 
position of parties. 

Mich.—Kittinger v. Kittinger, 29 N. 

W.2d 267, 319 Mich. X46. 

Agreement adjusting maintenance 
of wife will be vacated for fraud, and 
decree amended. 

N.Y,—^Hamlin v. Hamlin, 230 N.Y.S. 

61, 224 App.Div. 168. 

Decree contrary to stipulation 

Where decree providing for pay¬ 
ment of alimony was made in the 
absence of the husband, who had not 
appeared because of stipulation in 
which the wife had agreed not to ask 
for further alimony, the judgment in 
so far as it allows such alimony will 
be set aside on husband's petition. 
Kan,—Wamberg v. Wamberg, 206 P. 

889, 111 Kan. 248. 

TTnllateral misunderstanding 

(1) A failure of plaintiff to under¬ 
stand property arrangement does not 
form basis for modification. 

Iowa.—Gulsinger v. Guisinger, 206 N. 

W. 752, 201 Iowa 409. 

(2) A divorced husband was not 
entitled to any equitable relief from 
maintenance and support provisions 
of interlocutory and final decrees of 
divorce on any theory that when he 
had entered into stipulation therefor 
and permitted decrees to be entered 
by default he had misunderstood that 
maintenance and support awards 
would be only for year rather than 
permanent, where alleged misunder¬ 
standing was not based on any repre¬ 
sentations by wife or her attorney 
and where divorced husband had been 
personally served with summons and 
complaint. 

Cal.—-Rich v. Rich, 300 P.2d 60, 143 

C.A.2d 794. 
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Modification to conform to under¬ 
standing of parties 
Where both parties understood 
that monthly alimony was for the 
benefit of child only and decree re¬ 
quired such payment for the support 
of plaintiff and minor child until 
child should become eighteen years 
of age, and plaintiff had substantial 
independent income and testified that 
she desired none of future alimony 
for herself, court properly ordered 
decree to be modified to extent of 
striking therefrom provision that any 
of the alimony should be for the sup¬ 
port of plaintiff and requiring month¬ 
ly payments for support of child un¬ 
til she should reach eighteen years or 
until the further order of the court. 
Mich.—Renn v. Renn, 27 N.W.2d 618, 
318 Mich. 230. 

False swearing 

(1) False swearing in procuring 
the original decree has been held not 
to constitute a good ground for mod¬ 
ifying it. 

Iowa.—Graves v. Graves, 109 N.W. 
707, 132 Iowa 199, 10 L.R.A.,N.S., 
216, 10 Ann.Cas. 1104. 

(2) Alimony judgment cannot be 
vacated because allegedly obtained 
by false testimony of successful par¬ 
ty, without showing that successful 
party was convicted of perjury. 
Ohio.—Diehl v. Diehl, 188 N.E. 310, 46 

Ohio App. 188. 

(3) Denying application to set 
aside award because procured by 
false testimony was held not error. 
Colo.—^Foreman v. Foreman, 291 P. 

1031, 88 Colo. 79. 

Fraud not shown 

Ala.—^Worthington v. Worthington, 

117 So. 646, 218 Ala. 80. 

Iowa.—^McNary v. McNary, 221 N.W. 
580, 206 Iowa 942. 

3Sreb.—Williams v. Williams, 226 N. 
W. 798, 119 Neb. 8. 

N.Y.—^Parker v. Parker, 179 N.Y.S. 
61, 189 App.Div. 603. 

<<When set aside for fraud, the case 
then comes on for retrial upon testi¬ 
mony to be adduced, regarding the 



§ 239 DIVORCE 

received under a consent decree awarding alimony 
which was procured by fraud, does not preclude or 
estop her from maintaining a subsequent proceeding 
for an additional allowance where her necessities 
are shown to have absorbed such payments.^S 

g. Husband in Default 

While the existence of accrued and unpaid alimony 
and the fact that the husband may be in contempt do not 
prevent the court from reducing future installments, they 
are circumstances justifying the refusal of a modification. 

The existence of accrued and unpaid alimony5* ^ 
and the fact that the husband may be in contempt^®*® 
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do not prevent the court from reducing future in¬ 
stallments. They are, however, circumstances to be 
considcred,^®*^® and may justify the refusal of a 
modification,87 unless the other circumstances in the 
case are such as to make modification mandatory,8 8 
or the default was due to no fault on his part.88.5 
Whether or not modification will be refused by rea¬ 
son of such circumstances rests in the court's sound 
discretion.8^> Modification will not be denied a de¬ 
faulting husband when such denial would produce 
an inequitable result.^o Ordinarily, he will be grant¬ 
ed relief in a proper case if he has made a bona fide 
effort to comply with the decree.^i A man in default 


circumstances at the time original 
trial was had, and upon such evi- 
■dence as to future circumstances as 
may he deemed important in deter¬ 
mining the amount to be awarded.” 
Iowa.—Graves v. Graves, 109 N.W. 
707, 710, 132 Iowa 199, 10 L.R.A., 
3Sr.S., 216, 10 Ann.Cas. 1104. 

S5- OkL—Holt V. Holt, 102 P. 187, 23 
Okl. 639. 

•86. Cal.—^Merritt v. Merritt, 29 P.2d 
190, 220 C. 85. 

Moore v. Moore, 283 P.2d 338, 133 
C.A.2d 56—Corpus Juris Secundum 
cited in Triest v. Triest, 154 P.2d 2, 
4, 67 C.A.2d 320. 

■Colo.—^Weydeveld v. Weydeveld, 67 
P.2d 72, 100 Colo. 301. 

Conn.—Lasprogato v. Lasprogato, 18 
A.2d 353, 127 Conn. 510. 

Ill.—Craig V. Craig, 45 N.E. 153, 163 
Ill. 176. 

Wiseman v. Wiseman, 8 N.E.2d 
960, 290 IlLApp. 535—Helkelkia v. 
Sonzinski, 223 IlLApp. 30. 

Minn.—Erickson v. Erickson, 261 N. 

W, 397, 194 Minn. 634. 

N.J.—Suozzo V. Suozzo, 1 A.2d 930, 16 
N.J.Misc. 475—^Williams v. Wil¬ 
liams, 174 A. 423, 12 N.J.Misc. 641. 
N.T.—Staples v. Staples, 200 N.T.S. 
683, 206 App.Dlv. 196. 

Wiseman v. Wiseman, 14 N.T.S. 
2d 521, 172 Misc. 114—Kelly v. 
Kelly, 268 N.T.S. 367, 144 Misc. 
302. 

Smith V. Smith, 11 N.T,S.2d 1015. 
S.D.—^Dougherty v. Dougherty, 77 N. 
W.2d 845. 

Tenn.—Pruett v. Pruett, App., 291 S. 
W.2d 278. 

Va.—^Hulcher v. Hulcher, 12 S.B.2d 
767, 177 Va. 12. 

iDismissal not Justified 

That husband was in arrears would 
not Justify dismissal of bill for 
change in support order. 

Va.—Gloth V. Gloth, 163 S.E. 879, 164 
Va. 511, 71 A.L.R. 700. 

Where husband is not in contempt, 
•and has not the present ability to 
comply with an alimony order, modifl- 
•cation thereof should not be refused 
•simply because husband is in arrears. 


Cal.—Triest v. Triest, 154 P.2d 2, 67 
C.A.2d 320. 

86.5 D.C.—^Richardson v. Richard¬ 
son, 207 P.2d 133, 93 U.S.App.D.C. 
76. 

86.10 Va.—Hulcher v. Hulcher. 12 
S.E.2d 767, 177 Va. 12. 

87. Cal.—Triest v. Triest. 164 P.2d 
2, 67 C.A.2d 320. 

Fla.—Selige v. Selige, 190 So. 251, 
138 Fla. 783. 

Idaho.—Lusty v. Lusty, 219 P.2d 280, 
70 Idaho 382. 

Ill.—^Daugherty v. Daugherty, 71 III. 
App. 301. 

Mich.—Abbott v. Abbott, 1C8 N.W. 
950, 203 Mich. 265. 

N.J.—Risko V. Risko, 40 A.2d 545, 
136 N.J.Bq. 93—Cooper v. Cooper, 
143 A. 659, 103 N.J.Ba. 416—Rigney 

V. Rigney,, 49 A. 460, 62 N.J.Eq. 8. 
Tenn.—^Bradshaw v. Bradshaw, 133 S. 

W. 2d 617, 23 Tenn.App. 350. 

Va.—Gloth V, Gloth, 163 S.E. 879, 164 

Va. 611, 71 A.L.R. 700. 
tlnjustifiable default 

(DA husband unjustifiably in de¬ 
fault cannot properly apply for the 
modification of an alimony allow¬ 
ance. 

Conn.—^Heard v. Heard, 166 A. 67, 116 
Conn. 632. 

(2) Stated differently, relief by a 
reduction of alimony will not be 
granted, ordinarily, where it appears 
that there was an obstinate or neg¬ 
lectful failure to comply with court’s 
order. 

N.J.—^Davls V. Davis, 36 A.2d 867, 
135 N.J.Eq. 129. 

(3) So, if husband, although hav¬ 
ing a present ability to comply with 
alimqny order, willfully refu,ses to 
do so, he is in contempt and will not 
be granted a modification of such or¬ 
der. 

Cal.—Triest v. Triest, 154 F.2d 2, 67 
C.A.2d 320. 

Condition of modification 
(1) As a condition of modification 
the court may require that the ac¬ 
crued alimony be paid. 

Mo.—State ex rcl. Couplin v. Hostet- 
ter, 129 S.W.2d 1, 344 Mo. 770. 
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N.J.—Brummer v, Brummer, 69 A. 
2d 38, 6 N.J.Siiper. 401. 

Cooper V. Cooper, 143 A. 659, 103 
N.J.Eq. 416. 

N.T.—Matzke v. Matzke, 173 N.T.S. 
244, 186 App.Div. 633. 

88. N.T.—^Dumproif v. DumprofC, 

244 N.T.S. 597, 138 Misc. 208. 

88.5 N.T.—^Doyle v. Doyle, 158 N.T. 
S.2d 909, 6 Mlsc.2d 4. 

89. D.C.—^Richardson v. Richardson, 
207 P.2d 133, 93 U.S.App.D.C. 76. 

N.J.—Suozzo V. Suozzo, 1 A.2d 930, 16 
N.J.Misc. 476. 

Tenn.—X^ruott v. Pruett, App., 291 S. 
W.2d 278. 

Discretion not abused in bearing pe¬ 
tition 

Whore wife had made no complaint 
of husband’s default in payment of 
full amount of alimony directed by 
divorce decree nor Instituted any con¬ 
tempt proceedings again,st husband 
based thereon, although such default 
had continued for several year.s, trial 
court did not abuse its di8<;retion in 
hearing husband’s petition for abate¬ 
ment of alimony notwithstanding 
such default, since wife by her si¬ 
lence acquiesced in payment of small¬ 
er amount. 

Va.—Hulcher v. Hulcher, 12 S.E.2d 
767, 177 Va. 12. 

90. Cal.—Triest v. Triest, 164 P.2d 
2, 67 C.A.2d 320. 

N.J.—Suozzo V. Suozzo, 1 A.2d 930, 16 
N.J.Misc. 476. 

Paymouts during imprisonment 

Husband was hold entitled to mod¬ 
ification of alimony so that future 
payments should not be rotiulred dur¬ 
ing husband's imprisonment fur con¬ 
tempt for failure to pay alimony. 
N.T.—McPartland v. McPartland, 261 
N.T.S. 844, 146 Misc. 672. 

91. CaL—Triest v. Triest, 154 P.2d 
2, 67 C.A.2d 320. 

N.J.—Williams v. Williams, 174 A. 

423, 12 N.J.Misc. 641. 

N.T.—Kelly v. Kelly, 268 N.T.S. 367, 
144 Misc, 302-~Jacobs v. Jacobs 

245 N.T.S. 338, 138 Misc. 690. 
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cannot complain because the court denies his ap¬ 
plication for modification where it also denies his 
wife^s application to punish him for contempt.^2 

h. Exercise of Power Dependent on Reservation 
of Jurisdiction 

Where there is no power to modify an alimony decree 
unless authority to do so is reserved In the decree and the 
decree reserves jurisdiction to modify on certain grounds, 
it may not be modified on other grounds. 

Where there is no power to modify an alimony 
decree unless authority to do so is reserved in the de¬ 
cree, as discussed supra § 238 b, and the decree re¬ 
serves jurisdiction to modify on certain grounds, the 
decree may not be modified on other grounds.^^2.50 
A decree making an award of alimony until further 
order of the court does not authorize a modification 
on the ground of a change in the economic condi¬ 
tion of the husband.®2.65 


DIVORCE §§ 239-240 

§ 240. Commencement and Termination of 
Allowance 

a. In general 

b. By death of parties 

c. Reconciliation 

d. By absolute divorce 

a. In G-eneral 

The date from which alimony Is payable rests in the 
discretion of the court and while the duration of an ali¬ 
mony order may be limited by statute, it generally con¬ 
tinues until the award Is modified or vacated or condi¬ 
tions change and may be terminated .whenever it be¬ 
comes unnecessary or inequitable. 

The date from which alimony is payable is a mat¬ 
ter peculiarly within the discretion of the trial 
courts^ It will not ordinarily be ordered retro¬ 
spectively.^^ It is generally made payable from the 
date of the order or decree granting it,95 although in 
the discretion of the court the allowance may be 
computed from any time subsequent to the com¬ 
mencement of the suit for divorce,96 as from the 


SaJe of property not necessary 

Pact that money necessary to pay 
accrued and unpaid alimony install¬ 
ments could have been raised by 
sale of automobile owned by hus¬ 
band did not preclude modification of 
alimony and support order, notwith¬ 
standing* existence of such arrearage, 
where automobile was necessary in 
husband’s business. 

Cal.—Triest v. Triest, 64 P,2d 2, 67 

C.A.2d 320. 

92. Minn.—New v. New, 204 N.W. 

162, 163 Minn. 433. 

92.50 Ga.—Breen v. Breen, 69 S.E. 

2d 572, 208 Ga. 767. 

Ohio.—^Ward v. Ward, 140 N,E.2d 906, 

104 Ohio App. 105. 

Speer v. Speer, Com.Pl., 74 N.E. 

2d 97. 

XnsufflciezLt grounds 

(1) Where power to modify a de¬ 
cree is lacking unless reserved in the 
decree, a decree reserving jurisdic¬ 
tion to modify on a showing of a sub¬ 
stantial increase in the earnings of 
the husband does not authorize a 
modification based solely on change 
of economic conditions of the wife. 
Ga.—Chandler v. Chandler, 48 S.E. 

2d 841, 204 Ga. 40. 

(2) Under agreement of parties and 
judgment based thereon awarding 
permanent alimony to former wife 
and each of two minor daughters and 
reserving to court right to deter¬ 
mine amount to be paid as alimony 
in event former wife should remarry 
or either or both of children should 
die, marry or become self-supporting, 
fact that one daughter had married 
and the other had attained her ma¬ 
jority and that former wife had be¬ 
come self-supporting constituted no 
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valid ground for modification of judg¬ 
ment as to alimony payable to for¬ 
mer wife. 

Ga.—^Breen v. Breen, 69 S.E.2d 572, 
208 Ga. 767. 

Where no reservation 
Where decree of court granting di¬ 
vorce and embracing agreement 
whereby husband was to pay wife 
permanent alimony until her remar¬ 
riage did not reserve any right or 
power in court to modify the decree 
as to alimony, fact of wife’s commit¬ 
ment to state hospital as an insane 
person did not authorize modification 
of the decree. 

Ga.—Christian v. McLeod, 80 S.E.2d 
777, 210 Ga. 492, 

92.55 Ga.—Crook v. Crook, 86 S.E. 
2d 223, 211 Ga. 406. 

93. Ill.—-Arnold v. Arnold, 76 N.E.2d 
335, 332 IlLApp. 686, 18 A.L.R.2d 
1 . 

N.Y.—Glusker v. Glusker, 7 N.T.S. 

I 2d 686, 255 App.Div. 861. 

W.Va.—^Burdette v, Burdette, 159 S. 
E. 833, 110 W.Va. 646. 

94. Ill.—^Arnold v. Arnold, 76 N.E. 
2d 335, 332 IlLApp. 586, 18 A.L.R.2d 
1 . 

N.J.—Herman v. Herman, 6 A. 2d 
768, 17 N.J.Misc. 127. 

Alimony may not be awarded retro¬ 
actively. 

N.J.—Raymond v. Raymond, 120 A.2d 
270, 39 N.J.Super. 24. 

95. Ala.—Corpus Juris Secundum 
cited in Ex parte Sharp, 68 So.2d 
545, 547, 25.9 Ala. 652. 

N.J.—Swallow V. Swallow, 93 A. 

885, 84 N.J.Ea. 411. 

Ohio.—^Platter v. Platter, App., 130 
N.E.2d 145—Klump v. Klump, 121 
N.E.2d 273, 96 Ohio App. 93—Mil- 
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ler V. Miller, 66 N.E.2d 278, 78 
Ohio App. 381—Fisher v. Fisher, 64 
N.E.2d 328, 78 Ohio App. 125. 

19 C.P. p 278 note 24. 

When improperly refused 
Where decree granting divorce was 
reversed by appellate court with a 
mandate that wife be awarded ali- 
mony, wife was entitled to alimony 
from date of entry of original de¬ 
cree, and not merely from date man¬ 
date was filed. 

Ky.—Baker v. Ward, 120 S.W.2d 666, 
276 Ky. 24. 

96. W.Va.—^Reynolds v. Reynolds, 78 
S.E. 360, 72 W.Va. 349, 351. 

19 C.J. p 278 note 25. 

Date of master’s report 
Alimony payments were properly 
required to commence from date of 
advisory master’s report and not 
from date when petition was filed 
where wife had been receiving sup¬ 
port pendente lite and it did not seem 
necessary or reasonable to have the 
payments commence from the earlier 
date. 

N.J.—^Kirshbaum v. Kirshbaum, 19 
A.2d 811, 129 N.XEq. 429. 

Final judgment 

(1) Court may direct that pay¬ 
ments are not to commence until the 
judgment of divorce becomes final. 
La.—August V. Blache, 9 So.2d 402, 

200 La. 1029. 

(2) Where interlocutory divorce de¬ 
cree contained no provision for pay¬ 
ment of alimony to wife or payments 
for support of parties’ children until 
decree became final or until entry of 
final judgment, directions in decree 
for monthly payments by husband 
for support of wife and children did 
not become operative until decree be- 
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time of the bringing of the action,or from the 
appearance of the husband,^^ especially where de¬ 
fendant has been at fault in delaying the litigation.^® 

While the duration of the effectiveness of an order 
for the payment of alimony may be limited by stat¬ 
ute,generally an order may be made to continue 
until the further order of the court®®-!® In the ab¬ 
sence of a statute or provision in the decree other¬ 
wise providing, generally speaking, an award of 
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alimony continues in effect until it is modified or 
vacated,®®*!^ or until the conditions of the parties 
change,! and should not be improperly terminated.!-^ 
The court may, however, terminate it in a proper 
case on a proper showing.!-!® Generally, it may be 
terminated by the court whenever for any reason it 
becomes unnecessary for the support of the wife,® 
or when the circumstances make its continuance in¬ 
equitable.® 


came final, although court stated in 
conclusions of law that husband 
should pay such sums “until and aft¬ 
er final judgment." 

N.T.—^Wightman v. Wightman, 76 N. 

Y.S.2d 884, 191 Misc. 393. 

97- N.Y.—^Heyman v. Heyman, 22 N. 

Y.S.2d 832, 175 Misc. 69. 

19 C.J. p 278 note 26. 

98. Cal.—Sharon v. Sharon, 16 P. 

345, 75 C. 1. 

99. W.Va.—^Reynolds v. Reynolds, 78 

S.B. 360, 72 W.Va. 349, 351. 

19 C.J. p 278 note 28. 

99.5 N.H.—Bradley v. Bradley, 24 A. 

2d 605, 92 N.H. 70. 

Statutes construed and applied 

(1) Effect of a statute providing 
that in cases where no children are 
involved an order directing the pay¬ 
ment of alimony shall be effective for 
not more than three years but such 
order may be renewed, modified, or 
extended if justice requires for pe¬ 
riods of not more than three years at 
a time is to bring up such orders for 
reconsideration every three years, but 
the power of the court to make such 
orders as may be just is in no way 
limited. 

N.H.—Lund v. Lund, 74 A.2d 567, 96 

N.H. 283—^Bradley v. Bradley, 24 

A.2d 605, 92 N.H. 70. 

(2) While usual divorce decree re¬ 
lating to children relates to both cus¬ 
tody and support, “children are in¬ 
volved," within such statute, if de¬ 
cree pertains to either custody or 
support of children. 

N.H.—Lund v. Lund, supra. 

(3) Illinois Uniform Enforcement 
of Foreign Judgments Act contem¬ 
plates that vitality of foreign judg¬ 
ment is to be determined as of date 
that it is registered, and therefore 
where Missouri divorce decree was 
registered under the Act less than 
ten years after rendition of divorce 
decree, Missouri statute enacting con¬ 
clusive presumption of payment after 
ten years from entry of judgment, 
in absence of its revival on personal 
service, and in absence of payments 
duly entered on record thereof, was 
not applicable; and where husband 
had made payments pursuant to Mis¬ 
souri divorce decree, Missouri statute 
enacting conclusive presumption did 
not bar proceeding by wife in Illinois 
under Illinois Uniform Enforcement 


of Foreign Judgments Act to enforce 
Missouri decree, although Illinois 
proceeding, which was commenced 
within ten years, was not concluded 
until after ten years, and although 
payments made by husband had not 
been entered on record of Missouri 
divorce action within ten years. 

Ill.—Light V. Light, 147 N.E.2d 34, 
12 I11.2d 502. 

99.10 Ohio.—^Michael v. Michael, 
App., 136 N.E.2d 691. 

99.15 La.—Sampognaro v. Sampog- 
naro, 63 So.2d 11, 222 La. 597. 
N.Y.—In re Bassford’s Will, 91 N.Y. 
S.2d 105, affirmed In re Bassford's 
Estate, 101 N.Y.S.2d 136, 277 App. 
Div. 1128, resettlement denied 102 
N.Y.S.2d 645, 278 App.Div. 654. 
Modification or vacation of avrard on 
change of circumstances see § 289 
supra. 

Husband Is not to decide when and 
for what reason he shall discontinue 
alimony, that decision, if made, being 
one for court. 

Ill.—Trimble v. Trimble, 148 N.B.2d 
612, 16 Ill.App.2d 408. 

Voiding should be matter of record 
Fact that obligation of husband un¬ 
der divorce decree has been voided by 
subsequent facts should be made a 
matter of record. 

Idaho.—^Despain v. Despain, 300 P. 
2d 500, 78 Idaho 185. 

1. Neb.—Mason v. Mason, 66 N.W. 

2d 614, 156 Neb. 478. 

Wash.—^Warning v. Warning, 105 P. 

2d 715, 6 Wash.2d 398. 

Death, reconciliation, or absolute di¬ 
vorce as terminating obligation see 
infra subdivisions b-d of this sec¬ 
tion. 

Remarriage of wife as terminating or 
affording ground for modifying or 
vacating allowance see supra § 230. 
The right to alimony is not perpetual 
Wash.—Lockhart v. Lockhart, 259 P. 
385, 146 Wash. 210. 

1.5 Neb.—Bowman v. Bowman, 79 
N.W.2d 654, 163 Neb. 336. 

State has interest in insisting that 
legal obligation of husband to pay 
alimony to his divorced wife is not 
Improperly terminated, particularly 
where divorce results from fault of 
husband and alimony payments rep¬ 
resent, in whole or in part, repay¬ 
ment to wife for her material con¬ 
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tributions to the marriage and to as¬ 
sets of husband. 

Neb.—Bowman v. Bowman, supra. 

1.10 Cal.—^Bowman v. Bowman, 178 
P.2d 751, 29 C.2d 808, 170 A.L.R. 
246. 

2. Ill.—^Maginnis v. Maginnis, 153 N. 

E. 654, 323 Ill. 113. 

La.—^Rabun v. Rabun, 96 So. 2d 635, 
232 La. 1004—^Jones v. Jones, 93 
So.2d 917, 232 La. 102—Brown v. 
Harris, 72 So.2d 746, 225 La. 320— 
Russo V. Russo, 22 So.2d 671, 208 
La. 17—Slagle v. Slagle, 17 So.2d 
923, 205 La. 691—Wilson v. Wilson, 
17 So.2d 249, 205 La. 196—Fortier v. 
Gelpi, 197 So. 138, 195 La. 449— 
Player v. Player, 110 So. 332, 162 
La. 229. 

3- Ill.—^Maginnis v. Maginnis, 163 N. 

E. 654, 323 Ill. 113. 

Payment impossible 

Duty of former husband to sup¬ 
port former wife, who had obtained 
a decree of divorce from him and an 
award of alimony, continued until it 
was no longer possible for him to do 
so. 

N.J.—Carley v. Carley, 24 A.2d 175, 
131 N.J.Eq. 191. 

Husband held entitled to be re- 
lleved of further payments. 

Pa.—^Hooks v. Hooks, 187 A. 246, 123 
Pa.Super. 607, 

Myers v. Myers, 17 Pa.Dist. & 
Co. 236. 

The Illegality of the wife’s commit¬ 
ment does not affect the husband’s 
obligation under a decree requiring 
payments for wife’s support during 
her confinement in public institution. 
Mich.—Nemecheck v. Nemecheck, 231 
N.W. 82, 260 Mich. 641. 

Alimony is not terminable at the 
husband’s option 

N.Y.—Comfort v. Comfort, 236 N.Y. 

S. 644, 227 App.Div. 1. 

D&etter not constituting agreement 
Letter from divorced wife to for¬ 
mer husband at time of her contem¬ 
plated second marriage, stating that 
in view of contemplated marriage, 
former husband might cease making 
alimony payments in accordance with 
divorce decree, did not constitute an 
agreement terminating former hus¬ 
band's obligation to pay alimony, nor 
bind court, on husband’s motion to 
modify decree for alimony. 
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The obligation to pay alimony under a decree 
made pursuant to a statute giving power to decree 
alimony for the support of an insane spouse during 
the term of her natural life continues as long as or 
whenever during the term of her natural life, the 
spouse is insane,3-5 and terminates and should be 
suspended on the recovery of sanity.< 

Pa3nnents for alimony, even thoi^h required to be 
made by agreement and judgment, may be waived.^*® 
So, where a wife chooses to rely on her position as 
a wife rather than on the order for alimony, her 
right to any increased sum that was awarded her as 
alimony may be thereby waived.® In the absence 
of a statute providing otherwise,®-® alimony con¬ 
tinues to accrue during the time the husband is 
incarcerated for contempt.® 

A release executed by a wife who has been grant¬ 
ed a judgment of separation requiring the husband to 
pay her alimony has been held to be void,®-® but a 
wife having executed such release is not entitled 
to further alimony until she clearly and definitely 
repudiates the release and demands of the husband 
that he resumes payment of the alimony awarded 
by the judgment®-^® 
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Commencement of modified allowance. A modifi¬ 
cation may be made effective from the date of the 
application therefor.7 Indeed, it should be made ef¬ 
fective from the time of application rather than 
from the time of the order or decree of modifica¬ 
tion, provided the same conditions prevail at both 
times.® However, the court may in its discretion 
make the modification effective from a date later 
than the date of the application therefor,®-® or even 
later than the date of the order or decree granting 
it.® 

b. By Death of Faities 

The right to receive alimony and the duty to pay It 
are generally considered as terminating on the death of 
either of the parties where no statute to the contrary 
exists and the decree Is silent on the subject, although 
the courts generally have the power to provide for the 
continuance of alimony after the husband's death. 

Quoted in; Masters v. Masters, 62 N.W.2d 802, 804, 155 
Neb. 569. 

Where no statute to the contrary exists and the 
judgment or decree is silent on the subject, the 
right to receive alimony,and the corresponding 
duty to pay it,^^ being personal, are generally con- 


Minn.—^Boiteau v. Boiteau, 33 N.W. 

2d 703, 227 Minn, 26. 

3.5 Pa.—^Hickey v. Hickey, 45 A.2d 
380, 158 Pa.Super. 611. 

The decree slioxild limit the pay¬ 
ments to the time of the spouse's 
insanity. 

Pa.—Bmerick v. Emerick, 176 A. 609, 
116 Pa,Super. 241. 

4. Pa.—^Hickey v. Hickey, 46 A.2d 
380, 168 Pa,Super, 511—^Emerick v. 
Emerick, 176 A. 609, 116 Pa.Super. 
241. 

Snspension during* lucid interrals 
Alimony payments for support of 
insane divorced wife are suspended 
during lucid intervals of wife. 

Pa.—^Hedderick v. Hedderick, 63 A. 2d 
373, 163 Pa.Super. 664. 

Bond; resumption of payments 
Bond securing payments would not 
be released on recovery of sanity, 
and, in event insanity should recur, 
the payments originally ordered 
should be resumed for time that in¬ 
sanity continued. 

Pa.—Hickey v. Hickey, 45 A.2d 380, 
168 Pa.Super. 611. 

4.5 N.T.—^Frederick v. Frederick, 
170 N.Y.S.2d 662, 6 A.D.2d 783. 

5. N.Y.—Pettibone v. Pettibone, 126 
N.Y.S. 676, 141 App.Dlv. 861. 

19 C.J. p 278 note 31%. 

5.5 Award for wife and children 
Where divorce judgment provided 

for payment of stated amount per 
week for support of wife and two 
children, court could not apportion 


percentage of money directed to be 
paid to wife or children and would 
allow husband deduction from arrear¬ 
age based on whole amount for time 
he was confined in jail under the 
statute suspending alimony pay¬ 
ments during husband's confinement 
In prison. 

N.Y.—Weiss V. Weiss, 85 N.Y.S.2d 
344. 

N.Y.—-McPartland v. McPartland, 

261 N.Y.S. 844, 146 Misc. 672, 

6-5 N.Y.—^Bowman v. Bowman, 67 
N.Y.S,2d 441, 271 App.Div. 943— 
Gehring v. Gehring, 30 N.Y.S.2d 
257, 262 App.Div. 1065. 

6.10 N.Y.—^Bowman v. Bowman, 67 
N.Y.S.2d 441, 271 App.Div. 943— 
Gehring v. Gehring, 30 N.Y.S.2d 257, 

262 App.Div. 1065. 

7. Ala.—^Epps V. Epps, 126 So. 862, 
220 Ala. 692. 

Ariz.—Johnson v. Johnson, 52 P.2d 
1162, 46 Ariz. 636. 

Cal,—^Keck v. Keck, 26 P.2d 300, 219 
C. 316. 

D.C.—^Pioravanti v. Fioravanti, 231 F. 

2d 776, 98 TJ.S.App.D.C. 23. 

La.—Sampognaro v. Sampognaro, 63 
So.2d 11, 222 La. 697. 

N.Y.—^Harris v. Harris, 182 N.E. 7, 
259 N.Y. 334. 

8. La.—Snow v. Snow, 177 So. 793, 
188 La. 660. 

CouditioxLs xeguiring later date 
Where court entered order refusing 
to punish the husband for contempt 
for failure to pay alimony from 

1155 


March 29, 1954, to July 12, 1954, dur¬ 
ing which period he was unemployed, 
the court abused its discretion in 
modifying judgment of divorce by 
reducing alimony from twenty five 
dollars to fifteen dollars per week be¬ 
ginning March 29, 1954, and modifi¬ 
cation should have commenced July 
12, 1954. 

N.Y.—^Larotondo v. Larotondo, 157 
N.Y.S.2d 35, 2 A.D.2d 898. 

8.5 Error In fixing from date of ap« 
plication. 

N.Y.—^Hoops V. Hoops, 42 N.Y.S.2d 
635, 266 App.Div. 512, reversed on 
other grounds 65 N.B.2d 488, 292 
N.Y. 428. 

9. N.Y.—Field v. Field, 16 N.Y.S.2d 
983, 258 App.Div. 969. 

10. Colo.—International Trust Co- 
V. Liebhardt, 139 P.2d 264, 111 Colo. 
208, 147 A.L.R. 700. 

Neb.—^Masters v. Masters, 62 N.W. 

2d 802, 155 Neb. 569. 

Nev.—^Foy v. Smith's Estate, 81 P. 

2d 1065, 58 Nev. 371. 

Or.—Corpus Juris Secundum cited in 
Prime v. Prime, 139 P.2d 650, 667, 
172 Or. 34. 

Va.—Corpus Juris Secundum q.uoted 
in Foster v. Foster, 77 S.E.2d 471, 
474, 195 Va. 102, 39 A.L.R.2d 1397. 

11. Colo.—^International Trust Co. v. 
Liebhardt, 139 P.2d 264, 111 Colo. 
208, 147 A.L.R. 700. 

Neb.—^Masters v. Masters, 62 N.W.2d 
802, 165 Neb. 569. 

N.H.—^Robertson v. Brewer, 190 A 
709, 88 N.H. 455. 
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sidered as terminating on the death of the party di¬ 
rected to pay it,11-5 that is, except in those jurisdic¬ 
tions, as discussed supra § 204, where the wife may 
be directed to pay alimony, on the death of the hus- 
band,ii-i® or on the death of the party entitled 
thereto, namely, except in rare instances, the 
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^ifejii.i5 or as commonly stated on the death of ei¬ 
ther of the parties.l^ 

Although it has been held that the award of ali¬ 
mony should be made only during the joint lives 
of the parties,^^ and that the court cannot without 


Or.—Corpus Juris Secundum cited In 
Prime v. Prime, 139 P.2d 650, 567, 

' 172 Or. 34. 

Va.—Corpus Juris Secundum quoted 
in Poster v. Foster, 77 S.B.2d 471, 
474, 195 Va. 102, 39 A.L..R.2d 1397. 

Wash.—Murphy v, Shelton, 48 P.2d 
247, 183 Wash. 180. 

19 aj. p 278 note 32. 

11.5 Cal.—^Hamilton v. Hamilton, 
210 P.2d 750, 94 C.A.2d 293—Gos- 
nell V. Wehb, 152 P.2d 463, 66 C. 
A.2d 518. 

N.T.—^Rosenfield v. Bosenfield, 119 N. 
T.S.2d 661, 281 App.Div. 869, af¬ 
firmed 132 N.B.2d 896, 309 N.T. 
985. 

II. 10 U.S.—Goggans v. Osborn, C.A. 
Alaska, 237 F.2d 186. 

Ala.—Cox V. Dodd, 4 So.2d 736, 242 
Ala. 37. 

Cal.—Hilton v. McNitt, 316 P.2d 1, 49 
C.2d 79. 

Gouthro V. Winstanley, 302 P.2d 
450, 145 C.A.2d 367, stating law of 
Illinois. 

Colo.—Elmer v. Elmer, 285 P.2d 601, 
132 Colo. 67—International Trust 
Co. V. Liebhardt, 139 P.2d 264, 111 
Colo. 208, 147 A.L.R. 700. 

Fla.—^Underwood v. Underwood, 64 
So.2d 281. 

Ga.—Corpus Juris Secundum cited 
in Ramsey v. Sims, 71 S.E.2d 639, 
642, 209 Ga. 228—^Berry v. Berry, 
66 S.E.2d 336, 208 Ga. 285. 

III. —Walters v. Walters, 94 N.E.2d 
726, 341 IlLApp. 561, affirmed 99 
N.E.2d 343, 409 Ill. 298. 

Iowa.—Corpus Juris Secundum cited 
in In re Toss’ Estate, 24 N.W.2d 
399, 400, 237 Iowa 1092. 

Ky.—Whitlow v. Whitlow, 267 S.W. 
2d 739—Wides v. Wides, 188 S.W. 
2d 471, 300 Ky. 344. 

Mo.—Corpus Juris Secundum cited in 
Edmondson v. Edmondson, App., 242 
S.W.2d 730, 736—Bishop v. Bishop, 
App., 161 S.W.2d 653. 

Neb.—Masters v. Masters, 62 N.W.2d 
802, 155 Neb. 669. 

N.J.—^Macfadden v. Macfadden, 134 
A.2d 631, 46 N.J.Super. 242, af¬ 
firmed 139 A.2d 774, 49 N.J.Super. 
356. 

N.T.—In re Grinley's Estate, 107 N.T. 
S.2d 129, 200 Misc. 901—In re Ars- 
dale’s Will, 76 N.T.S.2d 487, 190 
Misc. 968. 

Ohio.—Corpus Juris Secundum cited 
in Platt V. Davies, 77 N.E.2d 486, 
491, 82 Ohio App. 182. 

Or.—^Prime v. Prime, 139 P.2d 660, 
172 Or. 34. 

Va.—Wilson v. Wilson, 81 S.E.2d 605, 
196 Va. 1060. 


Wis.—^In re Traver’s Estate, 87 N.W. 
2d 269, 2 Wis.2d 509. 

Divorce decree reservation of ques¬ 
tion of alimony for subsequent adju¬ 
dication did not prevent intervening 
death of ex-husband from terminating 
divorced wife’s right to alimony. 

Ill.—Cross V. Cross, 125 N.E.2d 488, 

6 I11.2d 466. 

II. 15 Cal.—Gouthro v. Winstanley, 
302 P.2d 450, 145 C.A.2d 367, stating 
law of Illinois. 

Colo.—^Elmer v. Elmer, 285 P.2d 601, 
132 Colo. 67. 

Mo.—^Bishop V. Bishop, App., 161 S. 
W.2d 653. 

N.T.—Teen v. Teen, 67 N.T.S.2d 390. 

Decree may provide that, on death 
of wife, payments of installments not 
yet due may be terminated. 

Neb.—De Waal v. De Waal, 29 N.W. 
2d 371, 148 Neb. 756. 

12. Ala.—Corpus Juris cited in Bor- 
ton V. Borton, 162 So. 529, 531, 230 
Ala. 630, 101 A.L.R. 320. 

Ark.—Birnstill v. Birnstill, 234 S.W. 
2d 757, 218 Ark. 130—Erwin v. 
Erwin, 14 S.W.2d 1100, 179 Ark. 192. 
Cal.—Bradley v. Superior Court In 
and For City and County of San 
Francisco, 310 P.2d 634, 48 C.2d 
609—^Miller v. Superior Court in 
and for Los Angeles County, 72 P. 
2d 868, 9 C.2d 733—Parker v. Par¬ 
ker, 225 P. 447, 193 C. 478. 

Howarth v. Howarth, 183 P.2d 
670, 81 C.A.2d 266—Roberts v. Hig¬ 
gins. 9 P.2d 617, 122 C.A. 170— 
Tremper v. Tremper, 177 P, 8 68, 39 
C.A. 62. 

Colo.—Corpus Juris Secundum cited 
in Greer v. Greer, 130 P.2d 1050, 
1052, 110 Colo. 92—Corpus Juris 
cited in Parsons v. Parsons’ Estate, 
201 P. 659, 70 Colo. 333, 18 A.L.R. 
1038. 

Fla.—Allen v. Allen, 150 So. 237, 111 
Fla, 733. 

Ga.—Corpus Juris Secundum quoted 
in Berry v. Berry, 66 S.E.2d 336, 
338, 208 Ga. 285. 

III. —^Kramp v. Kramp, 117 N.E.2d 

859, 2 Ill.App,2d 17—Mead v. 

Mead, 205 Ill.App. 327. 

Md.—Foote V. Foote, 67 A.2d 804, 190 
Md. 171—Bart v. Bart, 35 A.2d 125, 
182 Md. 477—Hood v. Hood, 113 A. 
895, 138 Md. 355, 15 A.L.R. 774. 
Mass.—^Farrington v. Boston Safe 
Deposit & Trust Co., 181 N.E. 779, 
280 Mass. 121. 

Mich.—^In re Braftett’s Estate, 14 N. 
W.2d 129, 308 Mich. 506—Hagerty 
V. Hagerty, 192 N.W. 663, 222 Mich. 
166. 


Mo.—Corpus Juris Secundum cited in 
Baer v. Baer, 274 S.W.2d 298, 303, 
364 Mo. 1214—Corpus Juris cited 
in North v. North, 100 S.W.2d 682, 
585, 339 Mo. 1226, 109 A.L.R. 1061. 

Seigfreid v. Seigfreid, App., 187 
S.W.2d 768. 

Neb.—^Masters v. Masters, 62 N.W. 

2d 802, 165 Neb. 669. 

Nev.—^Foy v. Smith’s Estate, 81 P.2d 
1065, 58 Nev. 371. 

N.H.—Corpus Juris cited in Robert¬ 
son V. Brewer, 190 A. 709, 710, 88 
N.H. 455. 

N.J.—Sutphen v. Sutphen, 142 A. 817, 
103 N.J.Eq. 203. 

N.T.—White v. White, 231 N.T.S. 146, 
224 App.Div. 355. 

Lund V. Lund, 91 N.T.S.2d 698, 
196 Misc. 136—^In re Golding’s Es¬ 
tate, 216 N.T.S. 693, 127 Misc. 821. 
Ohio.—Corpus Juris cited in Snouifer 

V. Snouifer, 9 N.E.2d 621, 624, 132 
Ohio St. 617. 

Platt V. Davies, 77 N.E.2d 486, 82 
Ohio App. 182. 

Or.—Corpus Juris Secundum cited in 
Prime v. Prime, 139 P.2d 550, 557, 
172 Or. 34. 

Pa.—In re Watrous’ Estate, 10 Pa. 
Dist. & Co. 639, affirmed 95 Pa. 
Super. 11. 

S.C.—Corpus Juris cited in Wilson v. 
Muehlberger, 163 S.E. 126, 131, 165 
S.C. 137. 

Tenn.—Brandon v. Brandon, 136 S. 

W. 2d 929, 175 Tenn. 463. 

Corpus Juris Secundum cited in 

In re Moore’s Estate, 234 S.W.2d 
847, 854, 34 Tenn.App. 131. 

Va.—Corpus Juris Secundum quoted 
in Foster v, Foster, 77 S.E.2d 471, 
474, 195 Va. 102, 39 A.L.R.2d 1397. 
Wash.—^Valaer v. Valuer, 277 P.2d 
326, 46 Wash.2d 666—Corpus Juris 
cited in Murphy v. Shelton, 48 P.2d 
247, 248, 183 Wash. 180. 

19 C.J. p 278 notes 33, 36—1 C.J. p 
208 note 2. 

A petition to procure an allowance 
of alimony cannot be maintained aft¬ 
er the death of either party. 

Mass.—Cameron v. Cameron, Mass., 
29 N.E.2d 843, 307 Mass. 609—In re 
Cameron’s Estate, Mass., 27 N.E,2d 
696, 306 Mass. 138. 

13. Mo.—Corpus Juris quoted in 
North V, North, 100 S.W.2d 682, 685, 
339 Mo. 1226, 109 A.L.R. 1061. 

19 C.J. p 279 note 42. 

Payments held limited to husband’s 
lifetime by terms of decree. 

N.Y.—In re Bell’s Estate, 200 N.T.S. 
776, 121 Misc. 795. 
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the consent or agreement of the parties provide for 
the continuance of alimony after the death of either 
party,statutes may provide for the continuance 
of alimony after the husband's death,14.5 and the 
courts generally have the power, in many cases 
under statutes, so to provide.is Where such power 
exists, alimony will continue after the death of the 


husband where the decree expressly so provides,!® 
or it clearly appears that the court intended that 
the decree should have that effect,i7 but in the 
absence of such express provision or clear intention 
the decree will not have such effect.i8 

Although there is authority apparently to the con- 
trary,l®*5 it has been held that a decree which pro- 


14. Cal.—Parker v. Parker, 225 P. 
447, 448, 193 C. 478. 

Roberts v. Higgins, 9 P.2d 617, 
122 C.A. 170. 

Or.—Corpus Juris Secuudiim cited iu 
Prime v. Prime, 139 P.2d 550, 557, 
172 Or. 34. 

Va.—^Poster v. Foster, 77 S.E.2d 471, 
195 Va. 102, 39 A.L..R.2d 1397. 
Payment during wife’s life and after 
husband’s death 

(1) A husband’s obligations are 
not enlarged by a decree granting 
permanent alimony to continue dur¬ 
ing the natural life of the wife. 

Mo.—Corpus Juris quoted in North v. 

North, 100 S.W.2d 682, 585, 339 Mo. 
1226, 109 A.L..R. 1061. 

Edmondson v. Edmondson, App., 
242 S.W.2d 730. 

19 C.J. p 279 note 43. 

(2) This rule applies, even though 
the decree also requires the husband 
to give security for payment of the 
alimony. 

N.Y.—^Wilson v. Hlnman, 76 N.E. 236, 
182 N.Y. 408, 413, 108 Am.S.R. 820, 
2 L.R.A.,N.S., 232. 

19 C.J. p 279 note 46. 

(3) Courts have no power to de¬ 
cree alimony for the life of a wife so 
as to bind the husband’s estate in 
the event that he predeceases her. 
U.S.—Daggett v. Commissioner of 

Internal Revenue, C.C.A.9, 128 P.2d 
668, certiorari denied 63 S.Ct. 78, 
317 U.S. 673, 87 L.Ed. 640, stating 
law of New York. 

(4) In absence of an agreement be¬ 
tween parties to an action for divorce 
or separation, provision in decree for 
payment of alimony is premised on 
obligation of husband to support his 
wife, and since that marital duty ter¬ 
minates on husband’s death, alimony 
payments also cease on his death de¬ 
spite any contrary provision in the 
decree. 

N.Y.—In re Grimley’s Estate, 107 N. 

Y.S.2d 129, 200 Misc. 901. 

14.5 Where relation continues 
Statute providing that on death 
of husband permanent alimony pro¬ 
visions shall be continued or por¬ 
tion of estate or equivalent there¬ 
to shall be set apart refers to grant 
of alimony where marriage relation 
continues or has not been dissolved 
by Anal verdict of divorce. 

N.Y.—Berry v. Berry, 66 S.E.2d 336, 
208 Ga. 285. 

15. Ill.—Cross V. Cross, 125 N.E.2d 
488, 5 I11.2d 456. 


Mass.—Farrington v. Boston Safe 
Deposit & Trust Co., 181 N.E. 779, 
280 Mass. 121—Southard v. South¬ 
ard, 159 N.E. 512, 262 Mass. 278. 
Neb.—Masters v. Masters, 52 N.W.2d 
802, 155 Neb. 569. 

Tenn.— Corpus Juris Secundum cited 
in In re Moore’s Estate, 234 S.W. 
2d 847, 854, 34 Tenn.App. 131. 
Wash.—^Murphy v. Shelton, 48 P.2d 
247, 183 Wash. 180. 

W.Va.— Corpus Juris cited in Hale 
V. Hale, 150 S.E. 748, 749, 108 W.Va. 
337. 

19 C.J. p 279 notes 41, 47. 

Reduced amount 

Decree may provide that on death 
of husband his estate may be held 
liable for lesser amount. 

Neb.—De Waal v. De Waal, 29 N.W. 

2d 371, 148 Neb. 766. 

Separation 

(1) It was held in an early case 
that even in a suit for separation the 
court may so provide. 

N.Y.—Burr v. Burr, 10 Paige 20, af¬ 
firmed 7 Hill 207. 

(2) However, the authority of this 
case has been much shaken. 

N.Y.—Wilson v, Hinman, 75 N.B. 236, 
182 N.Y. 408, 108 Am.S.R. 820, 2 L. 
R.A.,N.S., 232. 

19 C.J. p 279 note 43 [a] (2). 
m Ohio 

(1) Since a 1961 statutory amend¬ 
ment giving the court of common 
pleas full equity powers in matters 
concerning domestic relations it has 
been held that such court has power 
to provide for the continuance of ali¬ 
mony after the husband's death. 
Ohio.—De Milo v. Watson, 143 N.E.2d 

707, 166 Ohio St. 433. 

(2) It had previously been held 
that such court was without such 
power. 

Ohio.—Platt V. Davies, 77 N.E.2d 486, 
82 Ohio App. 182. 

16. Ill.—Cross V. Cross, 126 N.E;2d 
488, 5 I11.2d 456. 

Iowa.— Corpus Juris Secundum cited 
iu In re Yoss’ Estate, 24 N.W.2d 
399, 400, 237 Iowa 1092. 

Wash.—^Murphy v. Shelton, 48 P. 

2d 247, 183 Wash. 180. 

19 C.J. p 279 note 46. 

17. Fla.—Johnson v. Every, 93 So. 
2d 390. 

Ky.—Wides v. Wides, 188 S.W.2d 471, 
300 Ky. 344. 

Mass.—^Farrington v. Boston Safe De¬ 
posit & Trust Co., 181 N.B. 779, 280 
Mass. 121. 


Wash.—Murphy v. Shelton, 48 P.2d 
247. 183 Wash. 180. 

Wis.—^In re Traver’s Estate, 87 N.W, 
2d 269, 2 Wis.2d 509. 

Consent decree 

Ill.—Storey v. Storey, 18 N.E. 329, 
125 Ill. 608, 8 Am.S.R. 417, 1 L.R.A. 
320. 

language of decree controlling 
Liability of the estate of deceased 
husband for installments of alimony 
allegedly accruing after his death 
rested on effect of divorce decree, and 
language of decree alone was to be 
interpreted. 

Ohio.—Platt V. Davies, 77 N.B.2d 486, 
82 Ohio App. 182. 

18. Cal.—Gouthro v. Winstanley, 302 
P.2d 450, 145 C.A.2d 367, stating 
law of Illinois. 

Colo.— Corpus Juris cited in Parsons 
V. Parsons' Estate, 201 P. 659, 70 
Colo. 333, 18 A.L.R. 1038. 

Fla.—Johnson v. Every, 93 So.2d 390. 
Neb.—^Masters v. Masters, 62 N.W. 

2d 802, 165 Neb. 669. 

N.Y.—Cooke v. Cooke, 154 N.Y.S.2d 
757, 2 A.D.2d 128, appeal denied 
154 N.Y.S.2d 844, 2 A.D.2d 810. 
Or.—Corpus Juris Secundum cited in 
Prime v. Prime, 139 P.2d 550, 657, 
172 Or. 34. 

Tenn.—^Brandon v. Brandon, 135 S.W. 

2d 929, 175 Tenn. 463. 

Va.—Gloth V. Gloth, 153 S.E. 879, 164 
Va. 511, 71 A.L.R. 700. 

Wash.—Murphy v. Shelton, 48 P.2d 
247, 183 Wash. 180. 

19 C.J. p 279 note 48. 

Alimony payable until the further 
order of the court, does not survive 
the husband’s death. 

Ill.—Lennahan v. O’Keefe, 107 UL 
620. 

19 C.J. p 279 note 44. 

18.5 Pa.—^In re Scott’s Estate, Orph., 
73 Montg.Co. 238. 

Agreed order during wife’s lifetime 
Off until remarffiage 
Where parties prior to divorce en¬ 
tered into separation agreement mak¬ 
ing settlement of property rights and 
providing for periodic payments to 
wife during lifetime of husband or as 
long as wife remained unmarried, 
and agreement was filed in case to 
take effect in the event a divorce was 
granted and divorce was granted but 
for some unexplained reason judg¬ 
ment provided “in accordance with 
the agreed order between the plaintiff 
and the defendant herein . . . 

filed herein . • • in settlement of 
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vides merely that alimony payments shall continue 
during the wife’s life imposes on the husband the 
obligation to make payments only as long as he may 
live, 18.10 especially where, either by will or other¬ 
wise, an independent and substantial bequest or al¬ 
lowance has been made for the wife’s support after 
the husband’s death.i8.l5 However, under a decree 
providing that alimony was to be terminated only 
by the death of the wife or her remarriage the ob¬ 
ligation has been held to survive the husband’s 

death.18.20 

Agreement binding estate. It is generally held 
that the husband may, by agreement, bind his es¬ 
tate for the payment of alimony to the wife after 
his death or during her life,i8 and this applies to 
agreements incorporated in the decree,20 hut the rule 
was not applied in the case of a parol agreement 


made before, and not incorporated in, the decree .21 

An allowance in gross is not affected by the death 
of either party .22 

Payments part of division of property. Periodic 
payments which are part of a division of property 
rather than alimony do not terminate on the hus¬ 
band’s death.22.5 

c. Beconciliation 

It has been held that alimony ceases on the mutual 
consent of the parties to live together or on their remar¬ 
riage to each other, and after a divorce from bed and 
board it is generally recognized that the wife cannot 
continue to have alimony if she returns to her husband 
and is reconciled to him. 

It has been broadly held that alimony ceases on 
the mutual consent of the parties to live together,23 
or on their remarriage to each other,24 and under 


their property rights and the alimony 
claim of the defendant [wife] it is 
ordered and adjudged . . . that 

the plaintiff [husband] shall pay to 
the defendant . . , during the 

lifetime of the said . . . [de¬ 

fendant] or as long as she remains 
unmarried” a certain sum per month, 
it was held that the obligation did 
not terminate on the husband’s death, 
but that his estate was liable for 
the payments as they fell due until 
the wife died or married, although 
the decree contained no provision se¬ 
curing judgment, and wife was not 
entitled to acceleration of such pay¬ 
ments or commutation thereof to 
their present cash value, based on 
her life expectancy. 

Ky.—Wides v. Wides, 188 S.W.2d 471, 
300 Ky. 344. 

18.10 Cal.—Pike v. Pike, App., 208 
P.2d 380, rehearing denied 209 P. 
2d 154. 

N.Y.—Cooke v. Cooke, 154 N.T.S.2d 
757, 2 A.D.2d 128, appeal denied 154 
N.T.S.2d 844, 2 A,D,2d 810. 

Becree ordering alimony to he paid 
to wife <<imtil her death or remar. 
rlage” did not expressly or by fair 
implication direct that alimony 
should be paid after death of hus¬ 
band. 

Va.—^Poster v. Poster, 77 S.E.2d 471, 
196 Va. 102, 39 A.Ii.R.2d 1397. 

18.15 N.T.—Cooke v. Cooke, 164 N. 
Y.S.2d 757, 2 A.D.2d 128, appeal de¬ 
nied 164 N'.Y.S.2d 844, 2 A.D.2d 
810. 

18.20 Fla.—Johnson v. Every, 93 So. 
2d 390. 

19. Cal.—^Miller v. Superior Court in 
and for Los Angeles County, 72 
P.2d 868, 9 C.2d 733. 

Corpus Juris quoted in In re 
Mesmer’s Estate, 270 P. 732, 734, 94 
C.A. 97. 

Pla.—Corpus Juris cited in Allen v. 


Allen, 150 So. 237, 238, 111 Pla. 
733. 

Ill.—^Walters v. Walters, 94 N.E.2d 
726, 341 IlLApp. 561, affirmed 99 
N.E.2d 342, 409 Ill. 298. 

Iowa.—Corpus Juris Secundum cited 
in In re Yoss’ Estate, 24 N.W.2d 
399, 400, 237 Iowa 1092. 

Ky.—Wides v. Wides, 188 S.W.2d 471, 
300 Ky. 344. 

Neb.—Masters v. Masters, 62 N.W.2d 
802, 166 Neb. 669. 

N.Y.—In re Porter’s Estate, 137 N.Y. 
S.2d 271, 208 Misc. 611—In re Gold¬ 
ing’s Estate, 216 N.Y.S. 693, 127 
Misc. 821. 

Or.—^Prime v. Prime, 139 P.2d 660, 
172 Or. 34. 

S.C.—Corpus Juris Secundum quoted 
in White v. White, 42 S.E.2d 637, 
640, 210 S.C. 336. 

Tenn.—Corpus Juris Secundum cited 
in In re Moore’s Estate, 234 S.W. 
2d 847, 854, 34 Tenn.App. 131. 
W.Va.—^Jennings v. First Nat. Bank, 
180 S.E. 772, 116 W.Va. 409, 100 A. 
L,R. 494. 

19 C.J. p 279 note 50. 

Death of one or both 
Where the parties have so agreed, 
periodic payments of alimony do not 
terminate on death of one or both 
of the parties. 

Iowa.—^Parrand v. Farrand, 67 N.W. 
2d 20, 246 Iowa 488. 

Intent to bind estate not shown 
N.Y.—Cooke v. Cooke, 164 N.Y.S.2d 
767, 2 A.D.2d 128, appeal denied 
154 N.Y.S,2d 844, 2 A.D.2d 810. 

20. Cal.—^Parker v. Parker, 226 P. 
447, 193 C. 478. 

In re Mesmer’s Estate, 270 P. 
732, 94 C.A. 97. 

Ga.—^Ramsey v. Sims, 71 S.E.2d 639, 
209 Ga. 228. 

Iowa.—Corpus Juris Secundum cited 
in In re Yoss’ Estate, 24 N.W.2d 
399, 400, 237 Iowa 1092, 
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N.Y.—^In re Grimley’s Estate, 107 N. 

Y.S.2d 129, 200 Misc. 901. 

Ohio.— Corpus Juris Secundum cited 
in Platt V. Davies, 77 N.B.2d 486, 
491, 82 Ohio App. 182. 

S.C.—White V. White, 42 S.E.2d 537, 
210 S.C. 336. 

Approval and Incorporation 

Obligation to pay installments of 
alimony after death of either party 
must arise by agreement of parties, 
approved by court and incorporated 
in decree. 

Ohio.—Platt V. Davies, 77 N.E.2d 486, 
82 Ohio App. 182. 

21. Wis.—Maxwell v. Sawyer, 63 N. 
W. 283, 90 Wis. 362. 

19 C.J. p 279 note 61. 

22. Cal.—Gouthro v. Winstanley, 302 
P.2d 460, 146 C.A.2d 367, stating 
law of Illinois. 

Mich.—^Hagerty v. Hagerty, 192 N.W. 

553, 222 Mich. 166. 

Mo.—State ex rel. Carr v. Caruthers, 
App., 270 S.W.2d 633. 

Gross sum as attorney’s fee 

Gross sum allowed on reference 
and decree as a reasonable attor¬ 
ney’s fee to the wife was not ren¬ 
dered ineffective by husband’s death. 
Ala.—Cox V. Dodd, 4 So.2d 736, 242 
Ala. 37. 

22.5 Cal.—^Hamilton v. Hamilton, 
210 P.2d 750, 94 C.A.2d 293. 

23. Md.—Hood V. Hood, 113 A. 895, 
138 Md. 366, 16 A.L.R. 774. 

Only as long as parties live sepa¬ 
rate and apart will permanent “ali¬ 
mony” continue. 

Md.—^Poote V. Foote, 57 A.2d 804, 
190 Md. 171—^Bart v. Bart, 35 A.2d 
125, 182 Md. 477. 

24. Ark.—Wilkerson v. Hoover, 91 
S.W.2d 274, 192 Ark. 337. 

Okl.—Carson v. Carson, 288 P. 475, 
143 Okl. 274. 
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a statute so providing voluntary cohabitation of the 
parties annuls and sets aside all provisions made for 
permanent alimony.24-5 After a divorce from bed 
and board it is generally recognized that reconcilia¬ 
tion, resumption of cohabitation, or condonation 
affords grounds for the termination of alimony,25 
but in the absence of a statute providing other- 
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wise,such circumstances by themselves do not 
operate to annul the decree.^s.io xhe decree re¬ 
mains in effect as long as no order revoking or modi- 
f 3 dng it is made,25.15 and if the wife again separates 
herself, the decree has been held still good, and en- 
forceable.25 However, it has been held that the 
cohabitation of a man and wife after an absolute 


Tenn.—Corpus Juris Secundum cited 
in Clothier v. Clothier, 232 S.W.2d 
363, 367, 33 Tenn.App. 532. 

Tex.—Corpus Juris Secundum cited 
in McDaniel v. Thompson, Civ.App., 
195 S.W.2d 202, 203, error refused. 
Award of fixed amount payable in 
installments 

Where divorce decree ordered hus¬ 
band to pay wife stated amount and 
called for initial cash payment of 
part of amount and execution of a 
note secured by trust deed on realty 
and payable in monthly installments 
for balance of award, such install¬ 
ments note did not constitute ali¬ 
mony in solido and the obligation 
thereunder to pay alimony install¬ 
ments did not survive remarriage of 
the parties. 

Tenn.—Clothier v. Clothier, 232 S.W. 
2d 363, 33 Tenn.App. 532. 

24.5 Ga.—Colvin v. Colvin, 87 S.E.2d 
390, 211 Ga. 592—^Hamby v. Pye, 24 
S.E.2d 201, 195 Ga. 366. 

Stated sum as permanent alimony 
Where a wife recovers judgment 
against her husband for a stated 
sum as permanent alimony, voluntary 
cohabitation between the husband 
and wife will annul the decree. 

Ga.—^Hamby v. Pye, supra. 

Sufficient ^^cohabitation” 

There may be voluntary “cohabita¬ 
tion" of husband and wife without 
actually living in same or common 
place of abode, and if there is 
reconciliation in good faith on part 
of husband and wife and it is their 
intention to cohabit as husband and 
wife and, acting on said reconcilia¬ 
tion and intention, they do resume 
their marital status and live to¬ 
gether as husband and wife, there is 
“cohabitation” within meaning of 
statute referred to in the text. 

Ga.—Colvin v. Colvin, 87 S.E.2d 390, 
211 Ga. 692. 

Cases in which husband and wife 
adjust their differences as to ali¬ 
mony, without resuming or intending 
to resume the marital relation, do not 
come within statute referred to in 
text. 

Ga.—Hamby v. Pye, 24 S.E.2d 201, 
195 Ga. 366. 

25. Ala.—Williams v. Williams, 74 
So.2d 582, 261 Ala. 328. 

Cal.—Wade v. Wade, 31 P. 258, 3 C. 
Unrep. 676. 

N.Y.—Sommer v, Sommer, 289 N.T.S. 
18, 248 App.Div. 827, affirmed 10 
N.E.2d 639, 274 N.Y. 639. 


Bailey v. Bailey, 196 N.Y.S. 340, 
119 Misc. 433. 

Pa.—In re Rudolph’s Estate, 194 A. 

311, 128 Pa.Super. 459. 

19 C.J. p 279 note 63. 

Maintenance constitutes payment 
The maintenance of the wife by 
the husband during the period of 
reconciliation constitutes payment of 
all installments of alimony during 
that period and estops the wife from 
recovering. 

N.Y.—Washburn v. Washburn, 244 N. 
Y.S. 34, 137 Misc. 658. 

Rejection of offer or overtures 

(1) Where a husband makes a sin¬ 
cere offer of reconciliation after a 
divorce a mensa et thoro, and the 
wife refuses the offer, and persists 
in her refusal, then the decree order¬ 
ing the husband to pay alimony will 
be discharged and annulled. 

Pa.—^Kaufman v. Kaufman, 6 Pa.Dist. 
& Co.2d 97. 

(2) Where husband was denied per¬ 
sonal intercourse with wife, the priv¬ 
ilege of attempting to effect a recon¬ 
ciliation, which he sincerely desired, 
and his conduct had not been such 
as to deny him the status of a hus¬ 
band entitled to a future hope of 
reconciliation, he was entitled to 
termination of alimony. 

N.J.—^Lamsback v. Lamsback, Ch,, 71 
A. 387. 

Evidence of reconciliation held insuf¬ 
ficient 

Mich.—^Pijalkowsky v. Fijalkowsky, 
193 N.W. 846, 223 Mich. 68. 

25.5 Construction and effect of stat¬ 
ute 

Statutes providing that parties to 
a petition for a legal separation may 
resume marital relations, on filing 
with clerk of court a written declara¬ 
tion of such resumption, and that 
such resumption shall terminate and 
annul all restraining orders, and all 
decrees relating to alimony or cus¬ 
tody of children, must be strictly 
complied with if there is to be an 
annulment; and where husband and 
wife who had been granted a legal 
separation, on resuming marital re¬ 
lations, failed to file a declaration 
with the clerk, as required by stat¬ 
utes, at or before resumption of mar¬ 
ital relations, all former orders in 
separation proceedings remained un¬ 
annulled and subject to modification. 
N.H.—Paille v. Paille, 17 A.2d 445, 91 
N.H. 249. 


25.10 Ala.—Williams v. Williams, 74 
So.2d 582, 261 Ala. 328. 

N.H.—Paille v. Paille, 17 A.2d 445, 
91 N.H. 249. 

25.15 N.H.—^Paille v. Paille, supra, 
N.Y.—Beeber v. Beeber, 232 N.Y.S. 
388, 226 App.Div. 757. 

26. N.Y.—^Karron v. Karron, 267 N. 
Y.S. 340, 239 App.Div. 180—Schatz- 
berg V. Schatzberg, 241 N.Y.S. 684, 
229 App.Div. 214, motion denied 175 
N.B. 331, 255 N.Y. 602, and dis¬ 
missed 175 N.B. 347, 255 N.Y. 635. 

Washburn v. Washburn, 244 N.Y. 
S. 34, 137 Misc. 658—Bailey v. 
Bailey, 196 N.Y.S. 340, 119 Misc. 
433. 

Finding that special situation exist, 
ed necessary 

Where wife, after having been 
granted a legal separation, resumed 
marital relations with her husband 
without the filing of a declaration as 
required by statutes and about nine 
years thereafter, when she learned of 
impropriety of the resumption of 
marital relations, she at once left 
the husband, whether wife could re¬ 
ceive anything by way of future sup¬ 
port, under the support order previ¬ 
ously made, depended on the view 
which the court might take of her 
conduct, and her conduct should be 
considered, and an order for support 
should be based only on a finding that 
a special situation existed, making it 
clearly equitable that support be de¬ 
creed. 

N.H.—Paille v. Paille, 17 A.2d 445, 
91 N.H. 249. 

Contract never to claim support 
If wife, who had been granted a 
legal separation from her husband, 
by living with the husband, waived 
receipt of support ordered by court 
for the period during which she lived 
with her husband, she at least did 
not contract never to claim support 
separately, and even if parties had 
contracted expressly after resuming 
marital relations that there should be 
no further payments for support if 
they should ever again live apart, the 
court might have approved the con¬ 
tract and might have decreed ac¬ 
cordingly, but would not have been 
under any compulsion to do so. 

N.H.—^Paille v. Paille, supra. 

Misconduct of husband 

(1) If the wife again separates in 
consequence of renewed acts of cruel¬ 
ty, the decree is still enforceable. 
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divorce does not affect the wife’s right to alimony, 
or, at most, merely operates to waive the right to ali¬ 
mony during the period of cohabitation.27-5 

d. By Absolute Divorce 

As a general rule, the husband's obligation to pay 
alimony under a separation decree is terminated by an 
absolute divorce, but his obligation under a voluntary 
separation agreement is not thus terminated. 

As a general rule, in the absence of a statute pro¬ 
viding otherwise,27.50 the husband’s obligation to 
pay alimony under a decree granting a divorce from 
bed and board is terminated by an absolute divorce,^^ 
either domestic^s.s or foreign.28.io This is especial¬ 
ly true where the absolute divorce provides for 


alimony,28*15 ti^t it has been held that the rule is 
not limited to such cases and applies as well where 
the decree of absolute divorce makes no provision 
for, or reference to, payment of alimony,28.20 al¬ 
though there is authority to the contrary.28.25 How¬ 
ever, it has been held that the husband’s obligation 
to pay alimony under a decree granting a divorce 
from bed and board is not terminated by an absolute 
divorce obtained by the husband in another state 
where the court granting the absolute divorce was 
without jurisdiction of the wife’s person.28.30 xhe 
husband’s obligation under a voluntary separation 
agreement to pay alimony, according to the decisions 
of the courts as referred to in the notes hereunder, 
is not thus terminated.29 


Cal.—^Dixon v. Dixon, 239 P. 383, 74 
C.A. 101. 

Pa.—^Nathans v. Nathans, 2 Phila. 
393. 

(2) Until the wife shows husband's 
misconduct justifying- a separation 
after a reconciliation, she should not 
be permitted to enforce the payment 
of alimony. 

N.T.—Schatzberg v. Schatzberg, 222 
N.T.S. 412, 220 App.Div. 812. 

27. Ga.—^Hamby v. Pye, 24 S.B.2d 
201, 195 Ga. 366—Peebles v. Pee¬ 
bles, 197 S.B. 783, 186 Ga. 222. 

27.5 N.Y.—Frost v. Frost, 71 N.T.S. 
2d 438, 189 Misc. 133. 

27.50 N.C.—Tow V. Tow, 89 S.B.2d 
867. 243 N.C. 79—Rayfield v. Ray- 
field, 89 S.E.2d 399, 242 N.C. 691— 
Deaton v. Deaton, 76 S.B.2d 398, 237 
N.C. 487—Simmons v. Simmons, 28 
S.E.2d 489, 223 N.C. 841. 

28. D.C.—^Holmes v. Holmes, 155 P. 
2d 737, 81 U.S.APP.D.C. 132, 166 A. 
L.R. 1000. 

La.—Thornton w. Floyd, 85 So.2d 499, 
229 La. 237. 

N.T.—Harris v. Harris, 189 N.T.S. 
215, 197 App.Div. 646. 

Sacknoff v. Sacknoff, 115 N.T.S. 
2d 414, 203 Misc. 86—Gibson v. 
Gibson, 143 N.T.S. 37, 81 Misc. 508. 
Pa.—^Baker v. Cooper, 7 Serg. & R. 
600. 

Whether termination automatic 

(1) It has been held or declared 
that the alimony awarded under a de¬ 
cree granting a divorce from bed 
and board is automatically termi¬ 
nated by an absolute divorce. 

D.C.—^Holmes v. Holmes, 165 P.2d 


737, 81 U.S.APP.D.C. 132, 166 A.L. 
R. 1000. 

(2) However, there is authority ap¬ 
parently contrary, holding that hus¬ 
band failing to apply for modification 
of separation decree when wife ob¬ 
tained absolute divorce could not 
avoid punishment for contempt for 
failure to pay alimony. 

N.T.—Dube v. Dube, 246 N.T.S. 287, 
230 App.Div. 494. 

2a5 D.C.—Holmes v. Holmes, 155 P. 
2d 737, 81 U.S.APP.D.C. 132, 166 A. 
L.R. 1000. 

Decree enlarging separation decree 
Rule stated applies even though 
the decree a vinculo was obtained 
pursuant to provisions of local rules 
for enlargement of decree a mensa 
et thoro. 

D.C.—^Holmes v. Holmes, supra. 
28.10 N.T.—^Almquist v. Almquist, 
43 N.T.S.2d 240, 182 Misc. 286— 
Levy V. Levy, 268 N.T.S. 750, 150 
Misc. 218. 

SSotion to modify necessary 

Where after judgment of separa¬ 
tion the wife obtained a divorce in 
another state the validity of which 
was not questioned, wife was no 
longer entitled to support from hus- 
.band provided he availed himself of 
benefit of foreign decree by moving 
to modify original judgment of sepa¬ 
ration, until which time decree must 
be complied with. 

N.T.—^Dollard v. Dollard, 61 N.T.S. 
2d 196. 

28.15 N.T.—^Levy v. Levy, 268 N.T.S. 
750, 150 Misc. 218. 

28.20 D.C.—^Holmes v. Holmes, 166 


P.2d 737, 81 U.S.APP.D.C, 132, 166 
A.L.R. 1000. 

28.25 Ga.—Tobin v. Tobin, 92 S.E. 

2d 304, 93 Ga.App. 568. 

Decree not functus officio 
Where wife has been granted ali¬ 
mony provided for under statute 
which allows alimony following sep¬ 
aration of parties and which provides 
that, when petition for divorce is filed 
bona fide by either party, and judge 
presiding has made his order on mo¬ 
tion for alimony, alimony previously 
granted should be suspended, divorce 
decree, which subsequently grants to¬ 
tal divorce to husband, but which 
is silent as to alimony, does not have 
effect of rendering the alimony de¬ 
cree functus officio. 

Ga.—Tobin v. Tobin, supra. 

Daw of state granting divorce will 
determine effect of divorce on for¬ 
eign alimony decree in the absence of 
a showing of the applicable foreign 
law on the subject. 

Ga.—Tobin v. Tobin, supra. 

28.30 NT.—Bstin v. Estin, 73 NE. 
2d 113, 296 N.T. 308, certiorari de¬ 
nied 68 S.Ct. 62, 332 U.S. 760, 92 
L.Ed. 346, denial vacated 68 S.Ct. 
260, 332 U.S. 840, 92 L.Ed. 412, and 
affirmed 68 S.Ct. 1213, 334 U.S. 641, 
92 L.Ed. 1561, 1 A.L.R.2d 1412. 

29. Pa.—Baker v. Cooper, 7 Serg. 
& R. 600. 

Where the parties treated agree¬ 
ment as vaUd for nine years after an 
absolute divorce, such divorce did not 
operate to relieve the husband of his 
obligation. 

NY.—Gray v. Gray, 267 N.T.S. 95, 
149 Misc. 273. 


See Vol. 27B et seq. for §§ 241 to End 
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In view of the growing number of jurisdictions 
adopting soiled liberalized divorce laws which 
are not as yet substantially reflected in the report¬ 
ed cases, recent divorce legislation in the particu¬ 
lar jurisdiction involved should be examined in 
connection with the use of this title. 


For developments concerning conciliation pro¬ 
ceedings as required by statute see Divorce 
§ 103.1. 


§ 1. Definition 

page 15 

33. U.S.—Gain^ v. Flemming, C.A.C 0 I 0 ., 279 F.2d 
56. 

Cal.—Whealton v. Whealton, 63 CaI.Rptr. 291, 432 
P.2d 979, 67 C.2d 656. 

Shaw V. Cdf, 61 ai.Rptr. 178, 253 C.A.2d 
437 —CJjS. cited in In Re Estate of Grimbie, 117 
Cal.Rptr. 125, 128, 42 C.A.3d 741. 

'Kan.—^Perrenoud v. Perrenoud, 480 P.2d 749.206 Kan. 
559. 

NJ.—Avakian v. Avakian, 60 A. 521, 69 N.J.Eq. 89. 

Technical meaning 

Fla.—Burger v. Burger, 166 So.2d 433, conf. to 166 
So.2d 694. 

3.10. CaL—d3. cited in In re Estate of Grimbie, 
117 Cal.Rptr. 125, 128,42 C.A.3d 741. 

The term imports a dissolution of the 
marriage relation between husband 
and wife, that is, a complete severance 
of the tie by which the parties were 
united.^**^ 

3.15. Pa.—Hcnsinger v. Hen^ger, 6 Pa.D. & C2d 
767, 26 Leh.LJ. 506, 18 Monroe L.R. 38. 

Discharges marriage contract 

Mo.—Qisham v. Clisham, App., 485 S.W.2d 660. 

7. N.C.-CJ3. dted in Ivery v. Ivery. N.C, 129 

S.E2d 457. 459, 258 N.C. 721. 

8. Conn.—Bernstein v. Bernstein, 201 A^ 660, 25 

Conn.Sup. 239. 

Fla.—Groover v. Groover, App., 383 So.2d 280. 

Ga.—Brown v. Brown, 215 S.E2d 671, 234 Ga. 300. 
Ind.—Williams v. Williams. App., 460 N.E2d 1226. 
Kan.—Perrenoud v. Perrenoud, 480 P.2d 749, 206 Kan. 
559. 

Mo.—McGrath v. McGrath, App., 387 S.W.2d 239. 
Neb.—Randall v. RandalU 345 N.W.2d 319, 216 Neb. 
541. 

N.H.—CJJS. dted in Joan S. v. John S., 427 A.2d 498, 
500, 121 N.H. 96. 

N.Y.—B V. B, 355 N.Y.S.2d 712, 78 Misc.2d 112. 
Pa.—Wisecup v. Wisecup, 154 A.2d 332, 190 Pa.Super. 
384. 

9. Or.-Ward v. Ward, 599 P.2d 1150, 41 Or.App. 

447. 

page 16 

11. Bernstein v. Bernstein, 201 A.2d 660, 25 Conn. 
Sup. 239. 

13. Bernstein v. Bernstdn, 201 A.2d 660, 25 Conn. 
Sup. 239. 

14. Ga.—CJ3. dted in Wallace v. Wallace, Ga., 145 
S.E2d 546. 548, 221 Ga. 510. 


16. Same grounds 

OkL—Lewis v. Lewis, 135 P. 397, 39 Old. 407—Bes- 
singer v. Pessinger, 372 P.2d 870. 

18. Mo.—In re Marriage of E A. W., App., 573 
S.W.2d 689. 

Wis.—CJ.S. cited in Rosenthal v. Rosenthal, 107 
N.W.2d 204, 207, 12 Wis.2d 190. 

Divorce distinct and different from separate 
maintenance 

Kan.—Kraus v. Kraus, 232 P.2d 233, 171 Kan. 254— 
SchaeiTer v. SchaefTer, 266 P.2d 282, 175 Kan. 
629—Jeffers v. Jeffers, 313 P.2d 233, 181 Kan. 
515—King V. King, 347 P.2d 381, 185 Kan. 742— 
2Wler v. Zeller, 407 P.2d 478, 195 Kan. 452—Saint 
v. Saint. 411 P.2d 683. 196 Kan. 330. 

Special maintenance distinguished from legal 
separation 

Mo.—Nichols V. Nichols, App., 538 S.W.2d 727. 
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21. Ky.—Gentry v. Gentry, 318 S.W.2d 870. 

S.C.—CJA cited in Brewington v. Brewington, App., 

313 S.E.2d 53, 55, 280 S.C 502. 

22. Ky.—Gentry v. Gentry, 318 S.W.2d 870. 

§ 2. What Law Governs 

23. U.S.—Cammarota v. Secretary of Health, Ed. and 
Welfare. D.CN.Y., 329 F.Supp. 1087. 

CaL—Leff v. Leff, 102 CaLRptr. 195, 25 CA.3d 630. 
Fla.—Cochran v. Cochran, Aj^., 263 So.2d 292. 
Idaho—Berle v. Berle, 546 P.2d 407, 97 Idaho 452. 
La.—^Turpin v. Turpin, App., 175 So.2d 357, app. after 
remand 186 So.2d 650, application den. 187 So.2d 
741, 249 La. 580. 

Md.—Laccetti v. Laccetti, 225 A.2d 266, 245 Md. 97. 
N.Y.—In re Fuller’s WiU, 189 N.Y.S.2d 287, 9 A.D.2d 
565, rearg. den. 194 N.Y.S.2d 454, 9 A.D.2d 854. 
N.D.—Orwick v. Orwick, 153 N.W.2d 795. 
Utah-^Dority v. Dority, 645 P.2d 56. 

Wash.—Sobo v. Sobo, 626 P.2d 520, 28 Wash.App. 766. 

Korean law construed 

U.S.—In re Chong Jah Alix, D.C.Hawaii, 252 F.Supp. 
313. 

24. U.S.-Shikoh v. Murff, C.A.N.Y.. 257 F.2d 306. 
Cal.—In re Estate of Grimbie, 117 Cal.Rptr. 125, 42 

C.A.3d 741. 

Del.—Sinclair v. Sinclair, Super., 238 A.2d 604. 

Kan.—Perrenoud v, Perrenoud, 480 P.2d 749, 206 Kan. 
559. 

Mont.—State ex rel. Iron Bear v. District Court of 
Fifteenth Judicial Dist. In and For Roosevelt Coun¬ 
ty, 512 P.2d 1292, 162 Mont. 335. 

N.M.—Corliss V. Corliss, 549 P.2d 1070, 89 N.M. 235. 
Tex.—Hopkins v. Hopkins, Qv.App., 540 S.W.2d 783. 
Utah—Lambeith v. Lamberth, 550 P.2d 200. 


Dissolution of marriage governed by lex domici¬ 
lii 

U.S.—Prudential Ins. Co. of America v. Lewis, D.C 
Ala., 306 F.Supp. 1177. 

Whether acts complained of are grounds for 
divorce, etc. 

(2) However, acts which were not grounds for di¬ 
vorce in state where they occurred are not recognized as 
grounds for divorce in state of forum. 

NJ.—^Fitzgerald v. Fitzgerald, 168 A.2d Hoftman, 228 
A.2d 87, 94 N.J.Super. 851, 66 NJ.Super. 277— 
Hoffman v. 292. 

Conflict of law roles of state included 
Wis.—In re Gibson’s, Estate, 96 N.W.2d 859, 7 Wis.2d 
506. 

Necessity for cause of action under both law of 
forum and law where cause arose 
N.J.—Matias v. Matias, 175 A.2d 259, 70 NJ.Super. 
111 . 

Illinois law determinative 
Ariz.—Barton v. Burton, 531 P.2d 204, 23 Anz.A]q>. 
159. 

Ill.*—Chirekos v. Chirekos, 338 N.E2d 140, 33 III. 
App.3d 606. 

Residency period 

La.—Berry v. Berry, App., 307 So.2d 821. 

Where the parties spend their entire 
married life together in a state prior to 
a judgment of separation the support 
provisions of the judgment accrue un¬ 
der the laws of such state.^*-^ 

24.5. N.Y.-Sciame v. Sdame, 389 N.Y.S.2d 30, 54 
A.D.2d 977. 

Where a party can collaterally attack 
another’s foreign divorce depends on 
the flexible principle of comity, provid¬ 
ing that a forum state use its own law 
in determining whether a divorcing 
country had acquired requisite jurisdic- 
tion."»5 

24.15. Conn.—Muiphy v. Murphy, Super., 386 A.2d 
274, 34 C0nn.Sup. 251. 

§ 3. Origin and Existence 

Library References 
Divorce et seq. 

25- U.S.—Thrower v. Cox, D.CS.C., 425 F.Supp. 570. 
Me.—Dolan v. Dolan, 259 A.2d 32, 52 A.L.R.3d 577. 
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Abtstele divorce b pmiy statstory 

MooRfibiiiiOR ^ Robiascn. '.it SW \Z2Z Ztk M- 
*^J3—Gardioe > Cw 2jC S W Id "j;, 36C M' 
6S1 

Schaffer i S«iirn Fire £>oor Co. 4pp ^Zt 
S.W.2d I'^b cer!;fied tc Sup, 531 S W ii «lsC 

No fW Mworct St comm law 

Nc\>-Bub> V Buie^ 4*1 PM 22C, S6 Scv 483 

Wl8 

28J Fb—Memtt Merntt, App-, 569 Sold 1QC5 

29 Md~KapMcic % Kapneck, 356 A 2d 5*2, 31 
Md.App. 410. 

§ 5. -Legislative Divorces 
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33. Okl—Chapman % Parr, 521 P.2d 799 

34. Ahsoiiite diTorce as tegislative power bat 
albMNiy as jodkiid 

Md~Mapneck v Kapneck, 356 A.M 5^2, 31 Md App 
410 

37. Local or special law gpraadag divorce pro- 
yUted 

Tex —CJJS. died b Wood v Wood, 320 S W 2d 80?, 
810, 159 Tex 350, conf to. Civ.App, 521 S W M 
323 

§ 7. Nature, Form, and Scope of 
Remedy 
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49JS5. Mo.—Sute ex rel Miller v Jones. App , 349 
S.W2d 534. 

49.75. Ill. —Trammell v Trunmeli, 243 N.E2d 513. 
103 ni.App.2d 230. 

Not pimitirc MeasBre 

Mkh.—Sovemb" '*• Soveragji, 116 N.W.2d 46. 366 
Midi. 681. 

•^iSO. Tens.—Abney v. Abney, 456 S.W.2d 364, 61 
TeiiiLCr.App. 531 

49.85. Okl.—WtUiams v WUhams, S43 P.2d 1401. 
app. disiii., cert. den. 96 S.Ci. 2220. 426 U.S. 901, 
48 LEd.2d 826. 

49,90. Broad dbcretioa dbiwed eoorts 

Icwa—Kjar v. Kjar. 154 N.W.2d 123, 261 Iowa 334 

N.Y.—Freguson v Ferguson. 286 N.Y.S.2d 201, 55 
Mtsc.2d 604. 

Dbaohbv coonaon-law reouvriage 

OcL—Thomas v Thomas, App., 565 P.2d 722 

mst 21 

50. Ariz.—Weaver v. Weaver, 643 P.2d 499. 131 Anz 
586. 

Rodieck v. Rodieck. 450 P.2d 725, 9 Ariz.App. 
213—Saxon v. Riddel. 493 P.2d 127, 16 Ariz.App 
325—Hunt v. Himt, 529 P.2d 708. 22 Anz.App. 
554—Hodges v. Hodges, App.. 578 P.2d 1001. 118 
Ariz. 572. 

com*.— Lee v. Lee, 143 A 2d 154, 145 Cbnn. 355. 

Del—Gifeert v. Gifeert, Super., 176 A.2d 371,4 Storey 
253, revd. on oth. grds., 185 A.2d 73, 5 Storey 138. 

DL-Josic V. Josic. 397 N.E2d 204, 33 lll.Dec. 871, 78 
IEApp.3d 347. 

IikL—Z immerman v. JOrnmerman, 221 N.E2d 190, 139 
ladApp. 495. 

lowa-Kede v. Keefe, 143 N.W2d 335, 259 Iowa 
8S-ESioR V Elliott, 147 N.W.2d 907, 259 Iowa 
1286—Bitner v. Bitaer, 176 N.W.2d 162. 

Mich.—Ntslcanen v. Ntskanen, 123 N.W.2d 157, 371 
Mich. 1. 

Gallisoa v. Gallison, 146 N.W.Zd 812. 5 Mich 
App. 460—Cray v. Imkpendent liber^ Ltfe Ins. 
Co.. 226 N.W.2d 574. 57 MkhApp. 590. 

Mbn.—Ri^recbt v. Rnpredht, 96 N.W.2d 14, 255 
Mina. 80. 

Mas.—Criswcfl v. Criswdl, 182 So.2d S87. 254 Miss. 
746, 


^ M-. App-, 383 SW2d 894—Strutt- 

TMcn V Struttmann, App- 463 S.^ 2d 600. 

Man: —&ite ex rd Sowerwine v District Court of 
F:r« Judicial Dist In and Far Lewis and Clark 
County, 401 PM 568. 145 Mont. 375. 

S H —Walker v WilkCT, 404 A2d 1103, 119 N.H. 551. 

N M —Heckathom v Heckathom, 423 P.2d 410, 77 
NM 369 

N ^ -Cornell v. Cornell, 189 N.YS.2d 812. 9 A.D.2d 
11. mocion den. 193 N.Y-S.2d 635, 7 N Y.2d 734, 
162 N E 2d 725, revd. on oth. grds. 196 N.Y.S.2d 
98, * N Y 2d 164, 164 N.E2d 395, rearg. den. 199 
NVS.2d 493, 7 NY.2d 987, 166 N.E2d 502. 

B«bop V Bishop. 308 N Y.S.2d 998. 62 Misc.2d 
436-Ra> V. Ray, 309 N.Y.S2d 53, 62 Misc.2d 
( 352 —Berlin v. Berlin, 314 N.Y.S.2d 911, 64 
Misc-M 352, mod on oth. grds. 321 Nf Y.S.2d 511, 
36 AD.2d 763, app dism. 272 N.E2d 339, 28 
NiM 986. 323 NY.S.2d 840. 

OkS -Williams v Williams, 543 P.2d 1401, app. dism., 
cert den 96 S a. 2220,426 U.S. 901. 48 L.Ed.2d 
826 

Pa.—Darcy % Darcy. 176 AJd 919, 197 Pa-Super. 100. 

RI -Parker v. Parker. 152 A2d 526, 89 R.I. 300- 
Thayer Thayer. 265 A2d 436, 107 R.I. 116. 

Wash —Hargreaves v. Hargreaves, 350 P.2d 867, 55 
Wash.2d 856—Tapper v. Tapper, 388 P.2d 225,63 
WashM 585 

Malkn v. Mallen, 480 P.2d 219, 4 Wash.App. 
185 

Wls -Chase V. Chase. 122 N.W.2d 44. 20 Wis.2d 258- 
Hutschenreuter v. Hutscbenrcuter, 127 N.W.2d 47, 
23 Wis 2d 318. 

50.5. Pa —Deussing v. Deussing, 307 A.2d 382, 224 
Pa Super. 525. 

Specbl ststntCMty proceeding 

Neb-Ropken v Ropken. 99 N.W.2d 480. 169 Neb. 
352 

(%io—Langel v, Langel, Ar)., 175 RE2d 312. 

50.10. Different treatment accorded 

f2) Duties of ctHirt beyond those of ordinary civil 

actions 

Anz.—*.lford v Alford, 499 P.2d 732, 18 AibApp. 1. 

51 U.S.—Hams v. Turner, CA.Tcnn., 329 F.2d 918, 

cert den. 85 SQ. 202, 379 U.& 907, 13 L.Ed.2d 
180, reh. den. 85 S.Cl 673, 379 U.S. 985, 13 
LEd.2d 578. 

Mo —In re Marriage of Breen, App., 560 S.W.2d 358. 

Decided on own partbular and peculiar facts 

Iowa—Hardman v. Hardman, 129 N.W.2d 626, 256 
Iowa. 931. 

52. N.Y.—Tantlefr v. Tantleff, 303 N.Y.S.2d 433, 60 
Misc.2d 608, aifd. 307 N.Y.S.2d 198, 33 A.D.2d 
898. 

InMistoori 

(Ij Ma—Heibd v. Heibcl, App., 366 S.W.2d 37. 

(2) Ma—Sartin v. Sartin, App., 349 S.W.2d 705. 

(3) Ma—Heibel v, Hdbd, App.. 366 S.W.2d 37. 

(5) Sui generis, but governed by equitable principles. 

Mo.—Coffey v. Coffey, App, 485 S.W.2d 167. 
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53. Conn.—Lee v. Lee, 143 A.2d 154, 145 Conn. 355. 

Schaefer v. Schaefer, 217 A.2d 70, 26 Conn.Sup. 
224—Perlstdn v. Perlstein, 217 A.2d 481, 26 COnn. 
Sup. 257. 

Mkh.—^St. Clair Commercial and Sav. Bank v. Macau- 
ley, 238 N.W.2d 806, 66 MkhApp. 210. 

Minn.—Ruprecht v. Roprecht, 96 N.W.2d 14, 255 
Minn. 80. 

Mo.—Sartin v. Sartin, App., 349 S.W.2d 705—^Derring¬ 
er v. Derringer, App., 377 S.W.2d 513. 

Utah—Tsoufakis v. Tsoufakis, 382 P.2d 412,14 Utah2d 
273 

533. Ga.—Flournoy v. Flournoy, 184 S.E2d 822,228 
Ga. 224. 

Mont—Johnson v. Johnson, 349 P.2d 310, 137 Mont. 

11 . 

Neb.—Ropken v. Ropken, 99 N.W.2d 480, 169 Neb. 
352. 
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Tcim.-Hlis V. Blis, 472 S.W.2d 741, 63 TainApp. 
361. 

Utah— Hannon v. Hannon. 491 P.2d 231, 26 Utah2d 
436. 

Divorce within cognizance of equity courts 
Conn.-Schaefer v. Schaefer, 217 A.2d 70. 26 Conn.Sup. 
224. 

533. Conn.— Pasquariello v. Pasquariello, 362 A.2d 
835, 168 Conn. 579. 

III._Myers v, Myers, 366 N.E2d 1114, 9 IlLDec. 603, 

51 IU.App.3d 830. 

54. Conn.— Nelson v. Nelson, 164 A.2d 234,22 Conn. 
Sup. 145. 

Fla.—Dunson v. Dunson, App., 311 So.2d 189. 

55 Ariz.-Crook v. Crook, 296 P.2d 951, 80 Ariz. 
275, 58 A.L.R.2d 352. 

Atkinson v. Atkinson, 405 P.2d 919, 2 Ariz.App. 

I. 

Ga.—Hendrix v. Hendrix, 163 S.E.2d 917, 224 Ga. 662. 
Mkh.—Pruitt v. Pruitt, 282 N.W.2d 785, 90 MicltApp. 
230. 

N.Y.— Church v. Church, 296 N.Y.§.2d 716, 58 
Misc.2d 753. 

Or.—Cookson v. Cookson, 424 P.2d 218, 246 Or. 118. 
S.d—Todd V. Todd, 130 S.E2d 552, 242 S.C 263. 
Tenn.—Ballard v. Ballard, 455 S.W.2d 592, 224 Tenn. 
390. 

Utah—King v. King, 478 P.2d 492,25 Utah2d 163, app. 
after remand 495 P.2d 823, 27 Utah2d 303—Iver¬ 
son v. Iverson, 526 P.2d 1126^ 

Effect of equitable-legal jurisdiction of court 
Conn.—^Pasquariello v. Pasquariello, 362 A.2d 835, 168 
Conn. 579. I 

56. Ill.—Mueller v. Mueller, 364 N.E.2d 674, 7 Ill. 
Dec. 513, 49 IllApp.3d 666. 

57. Ordinary equity jurisdiction not exercised 
Ill.—Chodl V. Chodk 344 N.E.2d 711, 37 Ill.App.3d 52. 

58. Ala.—Evans v. Evans. 179 So.2d 320, 278 Ala. 
573. 

Ariz.-Crook v. Crook, 296 P.2d 951, 80 Ariz. 275, 58 
A.L.R.2d 352. 

Cal.—ZechicI v. Zechiel, 18 Cal.Rptr. HI, 198 C.A.2d 
621. 

Conn.—Baker v. Baker, 445 A.2d 912, 187 Conn. 315. 
Minn.—Christenson v. Christenson, 162 N.W.2d 194, 
281 Minn. 507. 

Mo.—^Armstrong v. Armstrong, App., 395 S.W.2d 484 
—Allen V. Allen, App., 433 S.W.2d 580. 

N.Y.—Martin v. Martin, 309 N.Y.S.2d 477, 62 Misc.2d 
703. 

Ohio—Hogan v. Hogan, 278 N.E2d 367, 29 Ohio 
App.2d 69. 

Wash.—^Harris v. Harris, 389 P.2d 655,. 63 Wash.2d 
896. 

Equity held broader than statute 

Ky.—Carter v. Carter, 382 S.W.2d 400. 

Equality of both parties before court 

Fla.—Ohmes v. Ohmes, App., 200 So.2d 849. 
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58^. Mich.—Hynn v. Flynn, 116 N.W.2d 907, 367 
Mich. 625. 

N.Y.-Stcinberg v. Steinberg, 360 N.Y.S.2d 75, 46 
A.D.2d 684, app. dism. 325 N.E2d 871, 36 N.Y.2d 
690, 366 N.Y.S.2d 410. 

Ray V. Ray, 309 N.Y.S.2d 53. 62 Misc.2d 652. 

59. La.—Moosa v. Abdalla, 178 So.2d 273, 248 La. 
344. 

Ohio—Auman v. Auman, 185 N.E2d 580. 

60. Md.—Flood v. Flood, 330 A.2d 715, 24 Md.App. 
395. 

Mich.—Sovereign v. Sovereign, 116 N.W.2d 46, 366 
Mich. 681. 

61. Pa.—Hatfield v. Hatfield. 52 Berks 149. 

No-fault divorce. In a no-fault di¬ 
vorce, the assignment of blame is irrel¬ 
evant-and the issue is a search for the 
realities of the marital situation, that 
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is, whether the marriage has ended in 
fact"-'" 

66.10. Oa.—Dickson v. Dickson, 235 S.E2d 479, 238 
Ga.672. 

Conflict with other rights 
Wash.—In re Marriage of Hennscn, 617 P.2d 462, 27 
Wash.App. 318. 

67. Ala.—Billingsley v. Billingsley, 231 So.2d 111, 285 
Ala. 239. 

N.Y.—V. Loughman, 179 N.Y.S.2d 221, 15 
Misc.2d 220. 

Dual aspect 

N.Y.—Gross v. Gross, 288 N.Y.S.2d 674, 56 Misc.2d 
286. 

(2) Other statements. 

Fla.—Orlowitz v. Orlowitz, App., 208 So.2d 849. 

**In personam** aspect 

(2) Other statements. 

Mo.—State ex rel. Miller v. Jones, App., 349 S.W.2d 
534. 

69. Conn.-0’Brien v. O’Brien, 221 A.2d 859, 26 
Conn.Sup. 284, a^. dism.. Sup., 218 A.2d 537, 

153 Conn. 739. 

ni.— McCellan v. McCkllan, 261 N.E2d 216, 215 Ill. 
App.2d 477. 

Kan.—Perrenoud v. Perrenoud, 480 P.2d 749, 206 Kan. 
559. 

N.D.—Rozan v. Rozan, 129 N.W.2d 694—Kinsella v. 
KinseUa, 181 N.W.2d 764. 

Tex.—^Dosamantes v. Dosamantes, Civ.App., ^ 
S.W.2d 233, err. dism. 
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70. Cal.—Mottgia v. Superior Court for Los Angeles 
County, 37 CaLRptr. 285, 225 C.A.2d 280. 

Conn.— Doktor v. Doktor, 259 A.2d 392, 28 Conn.Sup. 
293. 

Ma—State ex rel. Miller v. Jones, App., 349 S.W.2d 
534. 

Vt—Smith V, Smith, 51 A. 1060,74 Vt. 20,93 Am.S.R. 
882—^Emmons v. Emmons, 197 A.2d 812, 124 Vt. 
107. 

71. N.D.—Rozan v. Rozan, 129 N.W.2d 694. 

80. Mont.—Bad Horse v. Bad, Horse, 517 P.2d 893, 
cert. den. 94 8.0. 83, 419 U.S. 847. 42 EEd.2d 
76. 

Vt-Getdel v. Gerdd, 313 A.2d 8, 132 Vt. 58. 
Vau—CJS, died in Gramclspacher v. Gramelspacher, 
134 S.E2d 285. 288, 204 Va. 839. 

82. Wash.—^Mose v. Mose, 480 P.2d 517, 4 Wash. 
App. 204. 

Marital and financial matters 

Del.—V. K. V. J. S. K., Super., 283 A.2d 841. 

§ 8. -As Subject to Control of 

State 

page 25 

84,50. No-finilt diTorce statute valid 
Mkh.—Cowsert v. Cowsert, 259 N.W.2d 393, 78 Mich. 
App. 129. 

Timitcd application of federal law in field of 
domestic relations 

U.S.—^Ridgway v. Ridgway, Me., 102 S.Ct. 49,454 U.S. 
46, 70 EEd.2d 39. 

8455. U.S.—In re Wilson, D.C.Tenn., 314 F.Supp. 
271. 

CaL—Haas v. Haas. 38 Cal.Rptr. 811, 227 C.A.2d 615. 
Nev.—Haws v. Haws, 615 P.2d 978, 96 Nev. 727. 
Okl.—Williams v. Williams, 543 P,2d 1401, app. dism., 
cert den. 96 S.Ct 2220, 426 U.S. 901, 48 L.Ed.2d 
826. 

85. U.S.—Matter of Garrison, Mich., 5 B.R. 256. 
Authority to prohibit perpetration of fraud 
Wis.-In re Steffke’s Estate, 222 N.W.2d 628,65 Wis.2d 
199. 


86. KY.—Trask v. Trask, 381 NY.S2d 584, 85 
Misc.2d 980 

Vt.-Gerdel v Gerdel, 313 A.2d 8, 132 Vt. 58 

87. Me—Dishon v Oliver, 402 A.2d 1292. 

Mo.—Day v. Day, App., 433 S.W.2d 52. 

N M —Hagan v. Hardtitick, 624 P.2d 26, 95 N.M. 517. 
N.Y—Bigelow V. Bigelow, 308 NY.S.2d 618, 62 
Misc.2d 376. 

Tex.—Dosamantes v. Dosamantes, Civ.App., 500 
S.W.2d 233, err. dism. 

Wyo.—Sanches v. Sanches, 626 P.2d 61. 

Statnte repealed 

Ga.—Bradberry v. Bradberry, M8 S.E.2d 469, 232 Ga. 

651. 

Effective date controlling 

Ill.—Sommer v. Borovic, 370 N.E2d 1028, 13 lll.Dec. 

1. 69 Ill 2d 220. 

88. U.S.—CJ5. cited in In re Chong Jah Alix, D.C. 
Hawaii, 252 F.Supp. 313, 314. 

88.10. Right to apply for or obtain divorce 

(2) Other statements. 

Tex.—^Wood V, Wood, 320 S.W.2d 807, 159 Tex. 350, 
conf. to, Civ.App.. 321 S.W.2d 323. 

Not an inalienable right 

La.—Hays v. Hays, 124 So.2d 917. 240 La. 708. 

Not a basic need 

Ohio—Coleman v. Coleman, 291 N.E2d 530, 32 Ohio 
SL2d 155, 57 A.LR.3d 213. 

Not constitutional right 

Neb.—^Ashley v. Ashley, 217 N.W.2d 926, 191 Neb. 
824. 

Okl.-Kiddie V. Kiddie. 563 P.2d 139, 85 A.L.R.3d 977. 

89. Ill.—Nardi v, Segal, 234 N.E2d 805, 90 Ill. 
App.2d 432—Coons v. Wilder, 416 N.E2d 785,48 
IlLDec. 512, 93 IlLApp.3d 127. 

N.Y.—Marshall v. Memyk, 416 N.Y.S.2d 998, 99 
Misc.2d 727. 

OkL—Cl«q>man v. Parr, 521 P.2d 799. 

Vt.—Gerdel v. Gerdel, 313 A.2d 8, 132 Vt. 58. 
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89.5. Mass.—Zildjian v. aidjian, 391 N.E.2d 697, 8 
MassApp. 1. 

S.C.—Shaw V. Shaw, 182 S.E2d 865, 256 S.C. 453. 

Statute held unconstitutional 

U.S.—Kenner v. Morris, CA.Tenn., 600 F.2d 22. 

Ark.—Hatcher v. Hatcher, 580 S.W.2d 475, 265 Ark. 
681. 

Del.—Alex S. A. v. Julia A., Fam.Ct., 419 A.2d 965. 
Ga,—Ford v. Fold, 256 S.E2d 446, 243 Ga. 763, app. 

after remand 266 S.E2d 183, 245 Ga. 569. 

La.—^Smith v. Smith, App., 382 So.2d 972. 

Me.-Bcal v. Beal, 388 A.2d 72. 

N.Y.-Kroul V. Kroul, 417 N.Y.S.2d 847, 99 Misc.2d 
1031. 

Pa.—^Henderson v, Henderson, 303 A.2d 843, 224 Pa. 
Super. 182. 

R.L-MiUs V. Howard, 280 A.2d 101, 109 R.I. 25. 
Tenn.— Mitchell v. Mitchell, 594 S.W.2d 699. 

Va.—^Shoosmith v. Scott, 232 S.E2d 787, 217 Va. 789. 

Statute valid 

Ala.—Blackwell v. Blackwell, Civ.App., 348 So.2d 500. 
Cal.-In re Marriage of Wyshak, 138 Cal.Rptr. 811,70 
CA.3d 384. 

Colo,—In re Marriage of Frank, 542 P.2d 845, 189 
Colo. 499, stay den. 96 S.Q. 766,423 U.S. 1043,46 
L.Ed.2d 632. 

Conn.—^Joy v. Joy, 423 A.2d 895, 178 Conn. 254. 
Fla.—Carlyle v. Carlyle, App., 293 So.2d 120. 
Ga.-Sims v. Sims, 266 S.E2d 493, 245 Ga. 680-Sum- 
merlin v. Summerlin, 274 S.E2d 523, 247 Ga. 5. 
Ill.—In re Marriage of Thomqvist, 399 N.E2d 176, 35 
IlLDec. 342, 79 IU.App.3d 791. 

Ind.—Horn v. Rora, 337 N.E2d 846, 166 Ind.App. 
620. 

Iowa—In re Marriage of Bouska, 256 N.W.2d 196. 
Ky.—Scott V. Scott, 529 S.W.2d 656. 
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La.—Thompson Thompson, App., 340 So.2d 596. 

Me.—^Lmdsley v. Lindsley, 574 A.2d 311. 

Md.—Kerr v Kerr, 412 A 2d 1001, 287 Md. 363. 
Mo.—In re Marriage of Haggard, 585 S.W.2d 480, 
Rojas Rojas, App.. 595 S.W.2d 729. 

Neb.—Buchholz v. Buchholz, 248 N.W,2d 21, 197 Nd). 
180—Roberts v. Roberts, 263 N.W.2d 449, 200 
Neb. 256, app. dism. 99 S,Ct. 60, 439 U.S. 804, 58 
L.Ed.2d 97. 

N.Y —Fomenko v. Fomenko, 374 N.Y.S.2d 882, 50 
A.D.2d 712, app. dism. 348 N.E2d 916, 38 N.Y.2d 
999, 384 N.Y.S.2d 440. 

N.C.—^Edwards v. Edwards, 256 S.E.2d 728, 42 N.C. 
App. 301. 

N.D —Bmgert v. Bingert, 247 N.W.2d 464. 

Or.—^Matter of Marriage of Hardwick, 565 P.2d 405, 29 
Or.App. 857. 

Pa.—George v. George, 409 A.2d I, 487 Pa., 133. 
Tenn.—Mitchell v. MitcheU, 594 S.W,2d 699. 

Tex.—Campbell v. CampbeU, Civ.App., 586 S.W.2d 
162, err. gr. 

Wash.—Childers v. Childers, 575 P.2d 201, 89 Wash.2d 
592. 

Effect of subsequent statute 

Conn.— Viglionc v. Viglione, 368 A.2d 202, 171 Conn. 

213. 

III.—Smith v. Smith, 392 N.E2d 292, 29 lEDec. 735, 

73 niApp.3d 423— In re Burks, 427 N.E2d 353, 

56 IlLDec. 273, 100 nLApp.3d 700. 

Statutory classification violative of equal pro¬ 
tection 

HL—Crocker v. Finley, 459 N.E2d 1346, 77 IlLDec.97, 

99 m.2d 444. 

90. Ariz.—Moore v. Moore, 415 P.2d 568, 101 Ariz. 

40. 

91 . U.S.—Sosna v. State of Iowa, D.C.Iowa, 360 
F.Supp. 1182, affd. 95 S.Ct. 553,419 U.S. 393, 42 
L.Ed.2d 532. 

Conn.—Pasquariello v. Pasquaricllo, 362 A.2d 835, 168 
Conn. 579. 

Del.—Husband C. v. Wife C., 391 A.2d 745. 

Fla.-Wood v. Beard, App.. 107 So.2d 198-Kem v. 

Kem. App., 360 So.2d 482. 99 A.LR.3d 316. 
lU.—Ehr V. Ebr, 396 N.E2d 87. 33 BLDec. 11, 77 
IlLApp.3d 540. 

La.-Hays v. Hays, 124 So.2d 917, 240 La. 708. 

Me.—^Dionne v. Dionne, 156 A.2d 393, 155 Me. 377. 
Mich.—Charlton v. Charlton, 243 N.W.2d 261, 397 
Mich. 84. 

Pruitt V. Pruitt, 282 N.W.2d 785. 90 Mich.App. 
230. 

Miss.—WeUs v. Roberson, 209 So.2d 919. 

Neb.—Kehr v. Kehr, 114 N.W.2d 26, 173 Neb. 532, 6 
A.L.R.3d 463. 

NJ.—Chalmers v. Chalmers, 320 A.2d 478, 65 N.J. 
186. 

Ohio-Soyk v. Soyk, 345 N.E2d 461, 45 Ohio App.2d 
319, 74 0.0.2d 532. 

Wis.—v. Zachnuui, 101 N.W.2d 55, 9 Wis.2d 
335. 

No fault divorce not retrospectively applied 
Fla.—TapUn v. Taplin, ^p., 341 So.2d 1064. 
Retroactive application of statute 
Ga.—Davidson v. Davidson, 257 S.E2d 269, 243 Ga. 
848. 

UL—Gilmore v. GUmore, 393 N.E2d 33, 30 lll.Dec. 
378, 74 IlLApp.3d 831. 

Mass.—Zildjian v. ZUdjian, 391 N.E2d 697, 8 Mass. 
Apps 1. 

N.Y.—Coffman v, Coffman, 400 N.Y.S.2d 833, 60 
A.D.2d 181. 

91,5. Ark.— Copdand v, Copeland, 616 S.W.2d 773,2 
Ark.App. 55. 

UL-Crane v. Crane, 196 N.E2d 27, 45 nLApp,2d 316. 
N.Y.—Cavalio v. Cavalio, 359 N.Y.S.2d 628, 79 
Misc.2d 195. 

Ohio—Coleman v. Coleman, 291 N.E2d 530, 32 Ohio 
St.2d 155, 57 A.L-R3d 213. 

OkL— Chapman v, Parr, 521 P.2d 799. 
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Special creatwre of statate 

Conn-~Ospi 0 R » Gignon, 1*3 \Zii S5S. 23 Corr. 
Sup 361 

91.10 Cal —1*5 re Marriage di Parker. CaI.Rptr 
356, :ii C\3d 29: 

Fla—Burger % Burger 166 Sc 2d 433, conf to 166 
So:d 694 

m-Cnne * Crane, 1% N.E2d 2^ 45 III App.M 
316—Nu^*t V Nugent, 292 S£2d 9r, 9 Hi. 
? 02 . 

Md—Gcddberg % Ckiidbt^, 428 Aid 469, 290 Md 
204 

Mas*.—ZUdjian > ZikJjian. 39! N.E2d 69-, 8 Mass. 
Ars 1 

N’ V —Liebimg v. Lvlding, 352 N Y.S 2d 758, 76 
Misc.2d 465 

Tenn—Clueaain v Chastain, 559 S W 2d 933 

Defeases 

N C —Gemnger v Gemngcr, 25- S.E.2d 98, 42 N.C 
App. 580 

Statste iafslid 

N.Y-Gonky^v Gorsky, 438 NY.S.2d 196, 108 
Misc2d 58? 

Statate aot BBCODsdtotioBal 

Okl—Roberts v Robem. 657 P.2d !53 

91.15. Afat—Huggins v. Huggins, Cr., 331 So 2d 704, 
57 Ala.App 691 

Ga.—Bickford v. Bickford, 190 S.£.2d 70. 229 Ga. 229. 
Ind—Anderson v. Anderson., App., 399 N.E2d 391. 
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91 JO. Uniforn Marriage aad Dirorce Act 

Me.—Zflkn v. ZiUen, 395 A.2d 1152. 

93. U.S —Makres v. Asken, CA.FIa., 500 F.2d 577. 
Fnediand v, Fnedland, D.C Virgin Idands, 295 
F.&ipp. 237—ShifTman v. Askew, D.CFla., 359 
RSupp. 1225, affd, CA. 500 F.2d 577—Piainned 
Parenthood of Central Missoun v. Danforth. D.C 
Mo., 392 F.Sui^. 1362, affd. in part. revd. in part 
96 S.CI. 2831, 428 U.S. 52, 49 LEdJd 788. 
Ar1c.^Ci,S. enoted at length in Halier v. Haller, 356 
S W2d 9, 11. 234 Ark. 984. 

Od—Kayes v. Hayes. 5 Cal.Rptr. 509, 181 CA2d 
634—Haas v. Haas, 38 CaLRptr. 811, 227 C.A.2d 
615. 

Cedo.—Viemes v. District OKut In and For Fourth 
Judicial Dist., El Paso Countiy, 509 P.2d 306, 181 
Colo. 284. 73 AL.R.3d 424. 

Conn.-Sands v. Sands, 448 A.2d 822, 188 Conn. 98. 
cert, den. 103 S.Ct. 792,459 U.S. 1148,74 LEd.2d 
997. 

Manzita v. Marazita, 233 A.2d 145, 27 Conn. 
Sup. 190. 

Ffat—richer v. Belcher, 271 So.2d 7, niand. conf. to 
272 So.2d 832. app. after remand 290 So.2d 126. 

Pye V. Pye, App,, 116 So.2d 25—Danner v. 
Danner, App., 206 SoM 650. 

Ga.—Jolley v. Jolley. 114 S.EJd 534, 216 Ga. 51. 
in.—In re Fisher, 153 N.E2d 832, 15 ni2d 139. 

Bndshaw v. Bradshaw, 216 N.E2d 513, 69 111. 
App.2d 91—Woodshank v. Woodshank, 274 
N.E.2d 6H 2 IU.App.3d 596—Reese v. Reese. 278 
N.E2d 122, 2 IEApp.3d 1054-Edinond v. Ed- 
mond, 312 RE2d 766, 20 IU.App.3d 40-Martin 
V. Martin, 373 N.E2d 602. 15 IILDec. 256, 57 
niAppAd 486. 

Md—Fortman v. Fortinan. 243 A2d 517,250 Md. 355. 
Mo.-Gosndl V. Gosnell. App., 329 S.WJd 230-EzeU 
V. EecH. App., 348 S.W.2d 592—Heaven v. Heaven, 
App., 363 S.W.2d 33—Fuemmeler v. Fuemmder, 
App,, 381 S.W.2d 27—Clinton v. Clinton, App., 
444 S.WJd 677-Raaco v. Rasco, App., 447 
S.W.2d 10—JD V. MD, App.. 453 S.W.2d 661. 
NJ.-Iovino V. lovino. 155 A2d 578, 58 NJ.Super. 
138—Wefls V. WeUs, 191 A.2d 763, 79 NJ.Super. 
388, revd. on oth. grds. 198 A.2d 442, 41 NJ. 
594—Kogler v. Haitian Tours, Inc., 293 A.2d 706, 
120 NJ.St^. 216. 

N.V.—Manun v. Marum. 170 N.Y.S.2d 185, 10 
Misc.2d 695, revd. on oth. grds. 180 N.Y.SJd 229. 


- .A.D2d 654—Browrotem v. Brc*’nstein, 268 
N YS.:d 115, 25 AD.2d 205. 

Pa.—Tenbem v Tenberry, 232 A2d 201, 210 Pa.Su* 
per 54—Barr \ Barr, 331 A.2d 774. 232 Pa.Super. 

9 

DeFrancesco v. DeFranccsco, 47 Luz.L.Reg. 
281 

R L—Parker v. Parker, 238 A.2d 57. 103 R.I. 435— 
Rbeaume v. Rheaume, 268 A2d 437, 107 R.I. 500. 
SC—Johnson v Johnson, 163 SE.2d 229, 251 S.C. 
420 

Tex.—Dosamantes v Dosamantes, Civ.Aiqj., 500 
S W.2d 233, err. dism. 

Utah—Barren v. Barrett, 403 P.2d 649, 17 Utah2d 1. 
Wis.—Miner v. Miner, 103 N.WJd 4, 10 Wis.2d 438— 
Newton v Newton, 147 N.W.2d 328, 33 Wis.2d 
182. 

Not sole concern of parties 

Ga.—^Brackett v. Brackett, 121 S.E2d 146, 217 Ga. 84. 

Interest «ntall where no children involved 

Ga.—Scherer v, Scherer, 292 S.E2d 662, 249 Ga- 635. 

ni— Vohd V. Volid, 286 N.E2d 42, 6 IlI.App.3d 386. ^ 

Manner of service 

Fla.—Sheppard v. SheK»rd, 329 So.2d 1. 
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93.5. IIL—Schneider v. Schndder, 358 N.E2d 11, 3 
IILDec. 11, 43 IU.App.3d 1014. 

Mass.—Hinds v. Hinds, 341 N.E2d 702, 4 Mass.App. 
63. 

Ohio-CJA cited in DeRyt v. DcRyt, 215 N.E2d 698, 
707, 6 Ohio St.2d 31, 16 A.L.R.3d 271. 

94.5. Ohio—CJA cited in DeRyt v. DeRyt, 215 
N.E2d 698, 707, 6 Ohio St.2d 31, 16 AL.R.3d 
271. 

94.15. Ala.—Winston v. Winston. 188 So.2d 31, 16 
A.L.R.3d 271. 

Me.—Dcblois v. Dcblois, 177 A.2d 199, 158 Me. 24. 
S.C.—Taylor v. Taylor. 229 S.E2d 852, 267 S.C 530. 
Constitntional right to establish policy 
(2) Other matters. 

U.S,-Mendcz v. HeUer. D.CN.Y., 380 F.Supp. 985, 
vac. on oth. grds, 95 S.Q. 1107, 420 U.S. 916, 43 
EEd.2d 386, app. after remand, CA., 530 F.2d 
457. 

94 JO. Me.—Rcville v. ReviUe, 370 A2d 249. 

Utah—Stevenson v. Stevenson, 369 P.2d 923, 13 Utah2d 
153. 

94J5. Neb.—Detter v. Erpdding, 126 N.W.2d 827, 
176 Neb. 600. 

Tex.—Smitheal v. Smitheal, Civ.App., 518 S.W.2d 842, 
err. dism., cert. den. 96 S-O. 277, 423 U.S. 928,46 
L.Ed.2d 256. 

95. m.— In n Fisher, 153 N.E2d 832, IS ni.2d 139. 
McGowan v. McGowan, 305 N.E.2d 261, 15 
IlLApp.3d 913. 

N,D.—Bankers v. Bankers, 139 N.W.2d 143. 

R.I.—Rheaume v. Rheaume, 268 A2d 437, 107 R.I. 
500. 

Rigid enforcement of divoi^ statute 
Ohio—Kennedy v. Kennedy, 165 N.E2d4S4, 111 Ohio 
App. 432. 

Public welfare and morals necessarily inyolved 

Fla.—Perez v. Perez, App., 164 So.2d 561. 

Purpose of marriage and dissolution laws 
lU.—In re Marriage of Davenport, 416 N.E2d 88, 48 
IILDec. 193, 92 llLApp.3d 675. 

953. lU.—Fanibach v. Fambach, 273 N.E2d 12. 1 
Ill.Ai^.3d 74—Gregory v, Gregory, 321 N.E2d 
122, 24 IlLApp.3d 436. 

Me.—Dcblois v. Deblois, 177 A2d 199, 158 Me. 24. 
Md.—Ches v. Ches, 323 A.2d 651, 22 Md.App. 475. 
Miss.—Zwerg v. Zwerg, 179 So.2d 821, 254 Miss. 8. 
N.J.—lovino V. lovino. *155 A.2d 578, 58 N.J.Super. 
138. 

N.Y.—Sorkin v. Soridn, 285 N.Y.S.2d 382, 55 Misc.2d 
560. 


N.C— Gardner v. Gardner, 240 S.E.2d 399, 294 N.C. 
172, app. after remand, 269 S.E.2d 630, 48 N.C. 
App. 38. 

N.D.— Bankers v. Bankers, 139 N.W.2d 143. 

Ohio—Nelson v. Nelson, 154 N.E.2d 653, 108 Ohio 
App. 365—CJ3. cited in DeRyt v. DeRyt, 215 
N.E.2d 698, 706, 6 Ohio St.2d 31, 16 A.L.R.3d 
271. 

Pa.—Com. V. Sanders, 144 A.2d 749, 187 Pa.Super. 494. 

S,C.—Brown v. Brown, 134 S.E2d 222, 243 S.C. 383— 
Case V. Case, 134 S.E2d 394, 243 S.C. 447. 

Preservation of family unit 

Fla.—Mosley v. Mosley, App., 153 So.2d 328. 

Ill.—In re Marriage of Davenport, 416 N.E.2d 88, 48 
IU.Dec. 193, 92 IU.App.3d 675. 

N.Y.—Dulber v. Dulber, 311 N.Y.S.2d 604, 63 Misc.2d 
259, mod. on oth. grds., 322 N.Y.S.2d 862, 37 
A.D.2d 566, aflfd. 278 N.E.2d 886, 29 N.Y.2d 408, 
328 N.Y.S.2d 641. 
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95.10. Defined 

Fa.—In re Beacher’s Estate, App., 177 So.2d 838. 

95.15. Fla.—Riley v. Riley, App., 271 So.2d 181. 

Mo.—Hawn v. Hawn, App., 505 S.W.2d 459. 

N.J.—lovino v. lovino, 155 A.2d 578, 58 N.J.Super. 
138—Loeb V. Loeb, 215 A2d 779. 89 N.J.Super. 
568, mod. on oth. grds. 220 A2d 209, 91 NJ.Su¬ 
per. 333, affd. 235 A.2d 20, 50 NJ. 343. 

Ohio—Monroe v. Monroe, 289 N.E.2d 915, 32 Ohio 
Misc. 129. 

Underlying philosophy of public policy* etc. 

S.C—Godwin v. Godwin, 140 S.E.2d 593, 245 S.C 370. 

95 JO. Ill.—Stnikoff v. Stnikoff, 389 N.E2d 1170, 27 
ni-Dec. 762, 76 I11.2d 53. 

95 J5. Especially where one party seeks recon¬ 
ciliation 

S.C—Brown v. Brown. 134 S.E.2d 222, 243 S.C. 383. 

96. Colo.—In re Peterson’s Estate, 365 P.2d 254, 148 
Colo. 52. 

Ga.—Jolley v. Jolley, 114 S.E2d 534, 216 Ga. 51. 
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96.5. Cal.—Glickman v, Collins, 120 Cal.Rptr. 76, 
533 P.2d 204, 13 C3d 852, 93 A.L.R.3d 513. 

Schulze v. Schulze, 23 Cal.Rptr. 693, 206 CA.2d 
330—Woodworth v. Woodworth, 51 C^.Rptr. 410, 
242 C.A.2d 301. 

Conn.—Marazita v. Marazita v. 233 A.2d 145, 27 Conn. 
Sup. 190. 

N.J.—Ballard v. Ballard, 307 A.2d 637, 124 N.J.Super. 
462. 

Legal interment of dead marriage 

N.J.—Schndder v. Schneider, 362 A.2d 61, 142 N.J:Su- 
per. 512. 

N.Y.—LittUdohns v. Uttlejohns, 349 N.Y.S.2d 462, 76 
Misc.2d 82, affd. 348 N.Y.S.2d 959, 42 A.D.2d 957. 

96.10. Mo.—Klamberg v. Klamberg, App., 428 
S.W.2d 889. 

NJ.—Manion v. Manion, 363 A.2d 921, 143 NJ.Super. 
499. 

Okl.—Williams v. WiUiams, 543 P.2d 1401, app. dism., 
cert. den. 96 S.Q. 2220, 426 U.S. 901, 48 L.Ed.2d 
826. 

96.15. Fa.—Riley v. Riley, App., 271 So,2d 181. 
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98. Ala.—Hartigan v. Hartigan, 128 So.2d 725, 728, 
272 Ala. 67—Winston v. Winston, 161 So.2d 588, 
276 Ala. 303. 

Ark.-Napier v. Napier, 371 S.W.2d 841, 237 Ark, 159. 

Colo.—Reed v. Reed, 329 P.2d 633, 138 Colo. 74. 

Fa.—Posner v. Posner, 233 So.2d 381, mand. conf to 
234 So.2d 378, app. after remand 237 So.2d 186, 
conf to 245 So.2d 139, quashed 257 So.2d 530, 
mand. conf to 260 So.2d 536. 

Chaachou v. Chaachou, App., 118 So.2d 73— 
Walker v. Walker, App., 123 So.2d 692—Harman 
V. Hannan, App., 128 So.2d 164—Wall v. Wall, 
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App., 134 So.2d 288—Perez v. Perez, App., 164 
So.2d S61. 

Me.-Deblois v. peblois. 177 A.2d 199, 158 Me. 24- 
Belanger v. Belanger, 240 A.2d 743. 

Minn.—Christenson v. Qiristenson, 162 N.W.2d 194, 

281 Minn. S07. 

Mo.-Gosttell V. Gosnell, App., 329 S.W.2d 230-Ezell 
V. Ezell, App., 348 S.W.2d 592—Rogers v. Rogers, 
App., 399 S.W.2d 606—State ex rel. Chandler v. 
Scott, App., 427 S.W.2d 759. 

Neb.-Weber v. Weber, 265 N.W.2d 436, 200 Neb. 659. 
NJ.—Grunauer v. Grunauer, 194 A.2d 357, 80 N.J.Su- 
per. 531. 

Ohio-CJ,S. died in DeRyt v. DeRyt, 215 N.E.2d 698, 
706, 6 Ohio St2d 31, 16 A.L.R.3d 271. 

Pa.—Baxter v. Baxter, 159 A.2d 533, 192 Pa.Super. 
62—Staffieri v. Staffieri, 179 A.2d 663, 197 Pa.Su. 
per. 443—Dcussing v. Deussing, 307 A.2d 382, 224 
Pa.Super. 525. 

Slonaker v. Slonaker, 70 Dauph. 154—MasciulU 
V, Masciulli, 75 Dauph. 398, aflfd. 169 A.2d 562, 
194 Pa.Super. 646—Yermal v. Yermal, 64 Lack. 
Jur. 176—Etier v. Etter, 31 Uh.LJ. 173—Wolfe v. 
Wolfe, 32 Leh.L.J. 45. 

R. I.—Parker v. Parker, 152 A.2d 526, 89 R,l. 300— 

Carvalho v. Carvalho, 196 A.2d 164, 97 R,I. UX 
rearg. den. 196 A.2d 595, 97 R.1. 132—Pate v. 
Pate, 196 A.2d 723, 97 R.I. 183. 

S. C.—Brown v. Brown, 134 S.E2d 222, 243 S.C. 383. 
Vt-Siebert v. Siebert, 200 A.2d 258, 124 Vt. 187. 
State a silent party 

Ala.—Winston v. Winston, 188 So.2d 264,279 Ala. 534. 
S.C.—Camie v, Camie, 167 S.E.2d 297, 252 S.C. 471. 

Public wel&re a party 

Mo.—Fuemmeler v. Fuemmeler, App., 381 S.W.2d 27. 
98J. Me.—CJ jS. dted in Dionne v. Dionne, 156 
A.2d 393, 395, 155 Me. 377. 

99. Ala.—Flowers v. Flowers, 334 So.2d 856. 

Cal.—Woodworth v. Woodworth, 51 Cal.Rptr. 410,242 
CA.2d 301. 

Conn.—CXJ.S. quoted in Sands v. Sands, 448 A.2d 822, 
825, 188 Conn. 98, cert, den. 103 S.Ct. 792, 459 
U.S. 1148, 74 L.Ed.2d 997. 

Fla.—Chaachou v. Chaachou, App., 118 So.2d 73. 

Ill.—Edmond v. Edmond, 312 N.E2d 766, 20 Ill. 
App.3d 40. 

Mo.—Rogers v, Rogers, App., 399 S.W.2d 606—Rut- 
ladcr V. Rutlader, App., 411 S.W.2d 826 
N.Y.—Marum v. Manim, 170 N.Y.S.2d 185, 10 
Misc.2d 695, revd. on oth. grds. 180 N.Y.S.2d 229, 

7 A.D.2d 654. 

Pa—Etter v. Etter. 31 Leh.LJ. 173—McElhaney v. 

McElhaney, 41 D. & C2d 799, 8 Adams LJ. 170. 
S.C.—Grant v. Grant, 105 S.E2d 523, 233 S.C. 433— 

T anW V. Lanier, 160 S.E2d 558, 251 S.C. 117. 
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993, Conn.—CJA quoted in Sands v. Sands, 448 
A.2d 822, 825, 188 Conn. 98, cert. den. 103 S.Ct. 
792, 459 U.S. 1148, 7^ L.Ed.2d 997. 

Me.—Reville v. Reville, 370 A.2d 249. 

N.Y.—^Marum v. Marum, 170 N.Y.S.2d 185, 10 
Misc.2d 695, revd. on oth. grds. 180 N.Y.S.2d 229, 

7 A.D.2d 654. 
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33. Divorce and partition 
Neb.—Ropken v. Ropken, 99 N.W.2d 480, 169 Neb. 
351 

33.10. Mich.—Yedinak v. Ycdinak, 175 N.W.2d 706, 
383 Mich. 409. 63 A.L.R.3d 360. 


34.15. N.Y.—Hanft v. Hanft, 260 N.Y.S.2d 104, 46 
Misc.2d 548 

36. Fla.—Frjc v. Frye, App., 205 So.2d 310. 

Mo.—State ex rel. Stone v. Femss, 369 SW.2d 244. 
Paternity 

N.C,—^Eubanks v. Eubanks, 159 S.E.2d 562, 273 N.C. 

189. 

§ 11. Cross Action or Counterclaim 
for Affirmative Relief 

39. Vt.—Lalko v. Lalko, 256 A.2d 166, 127 Vt. 609. 
W.Va.—Ball v. Ball, 179 S.E.2d 221, 154 W.Va. 739. 
Pennsylvania law and practice, etc. 

(I) On other hands it has also been held that even 
though party may, in one action, not only defend 
against grant of divorce sought by his or her spouse, but 
alcft may accomplish affirmative action and secure di¬ 
vorce, it is not mandatory that he do so. 

N.J.—Ford V. Ford, 435 A.2d 1278, 291 Pa.Super. 381. 
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40. N.Y.—Botti V. Born, 284 N.Y.S.2d 748, 55 
Misc.2d 269. 

N.C.—Garner v. Gamer, 151 S.E2d 553, 268 N.C. 664. 
40.5. N.Y.—Ray v. Ray, 309 N.Y.E2d 53, 62 Misc.2d 
652. 

Under some of the authorities, leave 
of court is required before a counter¬ 
claim for divorce may be filed."*®**^ 

40.15. Denial of leave to file counterclaim held 
not error 

Conn.— Nowell v. Nowell, 254 A.2d 889, 157 Conn. 
470, cert. den. 90 S.O. 68, 396 U.S. 844, 24 
L.Ed.2d 94, app. after remand 302 A.2d 260, 163 
Conn. 116. 

41. Counterclaim or cross complaint held 
properly interposed 
(3) Other statements. 

La,—Kinchen v. Kinchen, App., 147 So.2d 761. 

43. Mont.—Whitman v. Whitman, 519 P.2d 966, 164 
Mont. 124. 

Pa.—Lonesome v. Lonesome, 34 D. & C2d 217. 
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45. Action to rescind separation agreement 
N.Y.—Markowitz v. Markowits, 353 N.Y.S.2d 872. 77 
Misc,2d 586, 589. 

48. Counterclaim for past necessities permissi¬ 
ble 

Mo.—Attebery v. Attebery, App., 507 S.W.2d 87. 

49. Statutory requirement of joinder 

N.C.—In re Custody of King, 165 S.E2d 60, 3 N.C 
App. 466. 

50.15, Counterclaim for divorce in declaratory 
judgment action see Declaratory Judg¬ 
ments § 137b. 
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52.10. Annulment 
(2) Other instances. 

N.Y.—Cantor v. Cantor, 234 N.Y.S.2d 600. 

Failure to interpose counterclaim did not pre¬ 
clude action for divorce 
Colo.— Moats V. Moats, 450 P.2d 64, 168 Colo. 120. 

52.15. Mo.—Ray v. Ray, App., 336 S.W.2d 731. 
Mont.—Tolson v. Tolson, 399 P.2d 754, 145 Mont. 87. 

A counterclaim for divorce may not 
be filed by the husband in a proceeding 
for support which is pending in the 
jurisdiction to which it was transferred 
pursuant to the Uniform Reciprocal 
Enforcement of Support 

52.16. Fla.—Blms v. Blois, App., 138 So.2d 373. 


§ 12. Persons Entitled to Sue 

52.50. Pa.—Murphy v. Murphy, 205 A.2d 647, 204 
Pa.Super. 576. 

Showing of fknlt required 

Ga.—Herring v. Herring, 229 S.E2d 756, 237 Ga 771. 

54. La—Farrell v. Farrell, App.. 275 Sa2d 489. 

Pa—Mirarchi v. Mirarchi. 311 A.2d 698, 226 PaSuper. 

53, 

Bothe v. Bothe, 84 Montg. 277, affd. 217 A.2d 
755, 207 PaSuper. 361. 

54.5 III.—Bclluomini v, Belluomini, 392 N.E2d 669, 

30 IllDec, 14. 73 IU.App.3d 836, app. after re¬ 
mand 432 N.E2d 958, 60 IllDec. 59, 104 III. 
App.3d 301. 

58. Guilty party in prior separatioa action 
NY.—^Schacht v. Schacht, 301 N,Y.S.2d 151, 32 
A.D.2d 201. 
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62. N.C.—CJA cited in Rector v. Rector, 166 S.E2d 
492, 494, 4 N.CApp. 240. 

Claims brought as a common-law 
spouse under some state dissolution of 
marriage or intestate succession stat¬ 
utes are not actionable.^^-^ 

62.5. cin*"* not as common-law spouse 
Ind.—Glasgo v. Glasgo, App., 410 N.E2d 1325. 

§ 13. Power to Prescribe Grounds 

53, —^Fuqoa v. Fuqua, 104 So.2d 925, 268 Ala 

127. 

Ariz.—Moore v. Moore, 415 P.2d 568, 101 Ariz. 40. 
Ill^Rcese v. Reese, 278 N.E2d 122,2 IU.App.3d 1054. 
La—Hinchey v. Hinchey, App., 203 So.2d 409, writ ref. 

204 So.2d 578, 251 La 403. 

NJ.-Scully V. Scufly, 299 A.2d 93,122 N.J.Super. 94. 
N.Y.-Tantlcfr v. Tantieff. 303 N.Y.S.2d 433. 60 
Misc.2d 608, affd. 307 N.Y.S.2d 198, 33 A.D2d 
898—Cicerale v. Cicerale, 382 N.Y.S.2d 430, 85 
Misc.2d 1071, affd., 387 N.Y.S.2d 1022, 54 A.D.2d 
921. 

Vt.—Place V. Place, 278 A.2d 710, 129 Vt. 326. 

Statutes held valid 

(1) Cal—In re Cosgrove’s Marriage, 103 Cal.Rptr. 
733, 27 C.A.3d 424—In re Walton’s Marriage, 104 
Cal.Rptr. 472, 28 C.A.3d 108. 

N.y.—S chacht v. Schacht, 301 N.Y.S.2d 151, 32 
AD.2d 201. 

Hendel v. Hendel 300 N.Y.S.2d 350. 59 Mise.2d 
770, mod. on oth. grds. 363 N.Y.S.2d 454, 44 
A.D.2d 532. 

Va—^Hagcn v. Hagen, 139 S E2d 821, 205 Va. 791, 23 
A.ER.3d 619. 

Marriage irretrievably broken 
Minn.—Haberty v. Hagerty, 281 N.W.2d 386. 

Mo.—J. A. A. V. A. D. A., App., 581 S.W.2d 889. 
Neb.—Roberts v. Roberts, 263 N.W.2d 449, 200 Neb. 
256, app. dism. 99 S.Ct. 60, 439 U.S. 804, 58 
L.Ed.2d 97. 

64. Ala.-Fuqua v. Fuqua 104 So.2d 925, 268 Ala 
127. 

Colo.—In re Marriage of Baier, 561 P.2d 20, 39 Colo. 
App. 34. 

N.J.—Chalmers v. Chalmers, 320 A.2d 478, 65 NJ. 
186. 

Quinn v. Quinn, 288 A.2d 51, 118 NJ.Super. 
413. 

N.y,—G leason v. Gleason, 256 N.E2d 513, 26 N.Y.2d 
28, 308 N.Y.S.2d 347. 

Change not effected 

Conn.—Lee v. Lee, 143 A.2d 154, 145 Conn. 355. 

IMvorce reform law 
Fla—Ryan v. Ryan, 277 So.2d 266. 

Mo.—In re Marriage of Mitchefl, App., 545 S.W,2d 
313. 



§13 DIVORCE 

Page 43 

NJ —Bnnner > Bnctner .Vjfc \ :i S5, N J Super 
259 

N Y —Yoh % Yo»i. 2?f N S Id 4*'; 55 M-v Id 4:t 
Or—Caander * Lnandcr PId '■:9 165 Or III 
Farit e«KC^ ei»iuted 
Ak.—Ottnfaie ^ Gambfe, Ci% Ayp 2<>8 Sc Id 154 5 ■ 
Ak.App im. cert dep 298 Sold 160. 2^1 Ala 
721 

Anz.—Oppeahetmer v Oppenhainer. 516 PId 'fel. 12 
AnrApp. 23S 

Cal—In Tt Fmk’j Manage 126 CaIRptr €2b, 54 
CA3d 357 

Iowa—la « Williams' Marriage, 199 NWId 32;»—I*- 
re Tjaden's Marriage, 199 NWId 475—In re 
Boyd’s Manage. 20C NWId *45, 55 ALRId 
570—In re Reid's Manage, III N W Id ’91—Ir. 
re Morgan's Mamage, 2I& N W Id 551 
N.Y—Ciininan v Chnsrian, 365 NEId 849. 41 
NY Id 63, 396 S YS.ItJ *17 
Te*-—Law % Law, OsApp. ST SW.Id 379. err 
dism —Baxla v Baxia, Ci> App, 5II S W Id '-’6 

*‘No-finlt’* diforce sot ^iplkible 

NY,—Schme v Schme, I?6 NEId 449, 31 N^ Id 
113, 333 NYSId 58 

Farit aot ^Ktor 

Iowa—In re Manage d WilicoKon, 250 N W Id 415 
Mo—Guimnds s Gummeis, App, 56! SWId 442 
65. Ark.—Lyile v Lyile. 583 S W Id 1. 266 ArL 114 
N Y.—Kaplan v Kaplan, 290 N Y S.2d 345, 56 Mac Id 
86a afia. 297 N VS Id 881. 31 A.DId 247 
65.10, Conn —Chnstoni v Chnstoni, 239 A Id 533, 
136 Conn. 618 

Wis.—Chase v. Chase, 112 N W 2d 44. 20 Wis.2d 258. 
Fnah and ao-finit grooiids 
N.J.—Oazzillo V Gazzillo. 379 A.2d 288, 153 NJ.Su- 
per. 159. 

In at least one jurisdiction, the tradi¬ 
tional fault-^riented ground for di¬ 
vorce have been abolished and other 
grounds have been substituted.*^’’ 

65.15. Mnniage ^^^irretrieraMy brokea*’ or 
Bcatal iacoaqieteBce 
Fk.—Riley v. Riley, App., 271 So.2d 181. 

Saljnctfre gtandard 

FU.—Riky V- Riley, App, 271 So.2d 181 

Porpoae 

Fk.—Lmda v. Linda, App. 352 So.2d 1208. 

Wash.—In n Chrk's Marriage. 538 P.Id 145, 13 Wash 
App. 805. 

Dinriatioa not sepantion where ouari^ irre- 
trievahly brokea 

Ma—Colabianchi v Cdabianchi, 646 aw.2d 61. 

§ 14. Exclusiveness of Statutory 
Grounds 

67. Ak.—Cdotti V. Coknti. 1% So.2d 375. 280 Ala. 
525. 

Coon.—VigBone v. Viglione, 160 A2d 501, 22 Cbnn. 
Sup. 65—Gi^non s Gagnon, 183 A.2d 858, 23 
Conn.Sttp. 368. 

Fk.—Fmstone v. Firestone, 263 So.2d 223. 

Wood V. Beard, App., 107 So.2d 198 
Ga.—Reynolds v, Reynolds. 123 S.E2d 115, 217 Ga. 
234. 

m.— Keck V. Keck, 309 N.E2d 217, 56 Ill 2d 508. 
Snmard v. Stannrd. 247 N.E2d 438. 108 III. 
App.2d 240—Akin v. Akin, 260 N.E2d 481, 125 
ni.App.2d 139—Fambach v. Fambach. 273 N.E2d 
12. 1 in.App.3d 74—Bilsky v. Bilsky, 309 N E2d 
697, 18 iIl.App.3d 329—Matthews v. Matthews, 
344 N.E2d 21. 36 III App.3d 508. 

Ind,—Welliiig v. Welhng. 245 N.E2d 173, 144 Ind. 
App. 182. cert den. 90 S.Ct. 266, 396 U.S. 929, 24 
EEd.2d 227—Widmer v. Wkhner, 292 N.E2d 849, 
155 Ind App. 375. 


I-.wa—^ \ Y'cKing. If* NWId 540. 26C Iowa 

M- —R...sseII t Rassell. 16'" A.2d ''70, 224 Md. 329 

Mu*: —K^^etachma.*- s Kretzschmar, 2i0 N.W Id 352, 
4= Mich Arr 

M- —R-M-. .App, 283 S W 2d 894—Rogers 

. Rogers, App, ?99 SWId 606 

N \ —Pcijf« es Tci Rooseselt s Roosevelt, 216 N.Y 
S 2d 604. !3 A DId 534. affd. 182 N E2d 291, 11 
NY 2d 8'3, 22*? NYS^d 6S6 

N 1 “LiePing v Lidiling, 352 N Y.S.2d 758, 76 
M:sc Id 465—Peck v. Peck. 356 N.Y.S.2d 517, 78 
Misc Id 2Cr 

NC—Moods s Moody, 117 S-Eld 724. 253 N.C 
-5:-Schlagel s Schlagei, 117 S.E2d 790. 253 
NC 78" 

On..*—Neiscffi v. Nelsou 154 N.E2d 653, 108 Ohio 
App 565—Rabin v Rabm, 195 NE2d 377, 118 
Ohio App 446 

Ok!—W-niams i Williams, 543 P2d 1401, app. dism., 
cert den 96 SCt 2220, 426 U.S 901. 48 L.Ed.2d 

Pa—Barr s Barr. 33! A.2d 774. 232 Pa.Super. 9. 

SC -Br ut » Brown, 156 SE2d 641, 250 S.C. 114. 

^ a‘h - Wiggins s Wiggins. 347 P 2d 1073, 55 Wash.2d 

’90 

W'is-Ohill \ Cahill, 131 N W.2d 842. 26 Wis.2d 173. 

W ko—L(^an v Logan, 3% P.2d 198. 

Sefficient canse as ootiiaed in governing stat- 
otes held essential 

icwa—Hardman s Hardman, 129 NW.2d 626, 256 
iowa 931 

Mtttital fault not new ground 

La. -Dixon s Oixon, App., 357 So.2d 856. 

§ 15. -Discretion of Court 

44 

68 Me.—Cl 2 V. Ut 2 . 273 A.2d 303 

Mass.-Colhs v. Colhs. 242 N.E2d 423, 355 Mass. 25. 

Mo—LeBeau v. LeBeau, App., 366 S.W.2d 515—Haw- 

kins V. Hawkins, App., 462 S.W.2d 818—V-D. 

S-X W-E S-App., 490 S W.2d 344. 

Mont —Hunnewell v. Hunnewel!, 500 P.2d 1198, 160 
Mont. 125 

NJ—Ellam v Ellam. 333 A.2d 577, 132 NJ.Super. 
358 

Tex—Cusack v Cusack, 491 S.W.2d 714, err. dism. 

Va -Hagen v Hagen, 139 S.E2d 821, 205 Va. 791, 23 
A.L R,3d 619, 
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71 Conn.—Schaefer v. Schaefer, 217 A.2d 70, 26 
Conn Sup 224. 

.Mo—In re Mamage d Capstick, App., 547 S.W.2d 
522. 

N J —Mdia V. Melia, 226 A.2d 745, 94 NJ.Super. 47. 
Tex.—Gonzalez v. Gxmzalez, CSv-App., 383 S.W.2d 64. 
Wash.—Hams v, Harris, 389 P.2d 655, 63 Wash.2d 
896. 

Discretion not abused 

Ark.—Bowers v. Bowers, 514 S.W.2d 387, 257 Ark. 
125. 

DC -Smith V, Smith, App., 256 A.2d 833. 

72 Colo.—In re Marriage of Jones, 627 P.2d 248. 
Ga —Adams \. Adams, 232 S.E2d 919, 238 Ga. 326. 
Ind.—Howland v. Howland, 337 N.E2d 555, 166 Ind. 

App. 572. 

Tex.—Gentry v. Gemry. av.App., 394 S.W.2d 544. 

In Kentucky 

Ky -Bailey v. Bailey, 474 S.W.2d 389. 

In Rhode Island 

(3) Other statements. 

R!—Poulin V. Poulin, 200 A,2d 465, 98 R.I. 165. 

Mntnal divorce 

La—Richard v. Richard, App., 359 Sa2d 696, writ 
den.. Sup.. 360 So.2d 198. 

80 N.Y—Smith V. Smith, 200 N.Y.S.2d 542, 11 
A.D.2d 596. 
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Pa.—Zirot v. Zirot, 177 A.2d 137, 197 Pa.Super. 124— 
Fodor V. Fodor, 292 A.2d 485, 221 Pa.Super. 321. 
Fogal V. Fogal, 74 Dauph. 331. 

Tex.— Gentry v. Gentry, Civ.App., 394 S.W.2d 544. 
Wash —Miller v. Milfcr, 361 P.2d 583, 58 Wash.2d 193. 
Dne consideration necessary 
Ill.—Farah v. Farah, 323 N.E2d 361, 25 Ill.App.3d 
481. 

Inability to get along with child 

La.—Rittmer v. Sinclair, App., 374 So.2d 680. 

§ 16. Operation of Statute 
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81. III.—Honey v. Honey, 256 N.E2d 121, 120 Ill. 
App.2d 102, app. after remand 279 N.E.2d 751, 3 
m.App.3d 948. 

lowa^-Garrison v. Garrison, 179 N.W.2d 466. 

N.J.—Scaling! v. Scaling!, 320 A.2d 475, 65 NJ. 180. 
N.Y.—Greco v. Greco, 294 N.Y.S.2d 926, 58 Misc.2d 
237. 

No fault divorce law 

N.Y.—Blauner v. Blauner, 400 N.Y.S.2d 335, 60 
A.D.2d 215. 

Or.—Morgan v. Morgan, 507 P.2d 409, 13 Or.App. 14. 

82. Neb.—Lienemann v. Lienemann, 204 N.W.2d 170, 
189 Neb. 626. 

NJ.—Indiero v. Indiero, 281 A.2d 400, 116 NJ.Super. 
193. 

N.Y.-Wenderhch v. Wenderlich, 311 N.Y.S.2d 797, 34 
A.D.2d 726. 

Packer v. Packer, 284 N.Y.S.2d 300, 55 Misc.2d 
74—Yoli V. Yoli, 285 N.Y.S.2d 470, 55 Misc.2d 
416-Giclla v. Giclla, 286 N.y.S.2d 621, 55 
Misc.2d 727—Kaplan v. Kaplan, 290 N.Y.S.2d 
345, 56 Misc.2d 860, affd. 297 N.Y.S.2d 881, 31 
A.D.2d 247—Hathaway v. Hathaway, 291 N.Y. 
S.2d 471, 56 Misc.2d 1063—Pergolizzi v. Pergoliz- 
zi, 301 N.Y.S.2d 366, 59 Misc.2d 1027—Orange v. 
Orange, 337 N.Y.S.2d 62, 71 Misc.2d 898. 

Statutes authorizing divorce for separation or 
desertion 

(1) Md.—Buckheit v. Buckhdt, App., 272 A.2d 54, 
10 Md.App. 526. 

(2) Ala.—Fuqua v. Fuqua, 104 So.2d 925, 268 Ala. 
127. 

(3) Other matters. 

Ala.—Fuqua v. Fuqua, 104 So.2d 925, 268 Ala. 127. 
N.Y.—Kaplan v. Kaplan, 297 N.Y.S.2d 881, 31 A.D.2d 
247. 

Application of Curatolo, 274 N.Y.S.2d 514, 52 
Misc.2d 31—Egli v. Egli, 288 N.Y.S.2d 574, 56 
Misc.2d 182—LeCIaire v. LeClaire, 294 N.Y.S.2d 
334, 58 Misc.2d 41—Frischman v. Frischman, 295 
N.Y.S.2d 70, 58 Misc.2d 208, affd, 299 N.Y.S.2d 
805, 31 A.D.2d 208—^Adelman v. Adelman, 296 
N.Y.S.2d 999, 58 Misc.2d 803—Abelson v. Abel- 
son, 298 N.Y.S.2d 381, 59 Misc.2d 172—Shapiro v. 
Shapiro, 298 N.Y.S.2d 785, 59 Misc.2d 412—Hen- 
del V. Hendel, 300 N,Y.S.2d 350, 59 Misc.2d 770, 
mod. on oth. grds. 353 N.Y.S.2d 454, 44 A.D.2d 
532. 

Va.—Hagen v. Hagen, 139 S.E2d 821, 205 Va. 791, 23 
A.L.R.3d 619. 

Pre-1966 decrees 

N.Y.—Gleason v. Gleason, 256 N.E.2d 513, 26 N.Y.2d 
28, 308 N.Y.S.2d 347. 

Effect on tenancy by the entirety 
N.Y.—Plancher v. Plancher, 317 N.Y.S.2d 140, 35 
A.D.2d 417, affd. 278 N.E.2d 650, 29 N.Y.2d 880, 
328 N.Y.S.2d 444. 

85. N.Y.—Kaplan v. Kaplan, 290 N.Y.S.2d 345, 56 
Misc.2d 860, affd. 297 N.Y.S.2d 881. 31 A.D.2d 
247. 

Legislative intent held shown 

Va.—Hagen v. Hagen, 139 S.E2d 821, 205 Va. 791, 23 
A.L.R.3d 619. 
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§ 17. In General 
Library References 
Divorce «5=»15 et seq. 

87J5. Ga.—Lovett v. Zagler. 160 S E2d 360, 224 Ga 
144. 
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89. Miss.— Case’s Will v Case, 150 So 2d 148. 246 
Miss. 750. 

Tenn.—Hill v. Hill, 326 S W.2d 851.46 Tenn.App. 1% 

90. Md.—aayton v. Clayton, 188 A.2d 550, 231 Md 
74. 

N.Y.—Ettinger v. Ettmger, 435 N.Y.S.2d 916, 107 
Misc.2d 675. 

Ohio—Abelt v. Zeman, 173 N.E2d 907. 

Foreciosiag property rights 

(2) Other statements. 

Okl.—l^Tutney v. Whitney, 134 P 2d 357, 192 Okl. 174 

Statute constmed 

Fla.—Burger v. Burger, 166 So.2d 433, conf to 166 
So.2d 694. 

Effect of sabseqoent valid conimoo>laiv mar* 
riage 

Tenn.—Lightsey v. Lightsey, 407 S.W.2d 684, 56 Tenn 
App. 394. 

953. Pa.—Murphy v. Murphy. 205 A.2d 647, 204 
Pa.Super. 576. 

Tex.—McLarty v. McLarty, Ctv.A{^, 433 S.W.2a 722 

§ 18. Fraud and Duress 

page 48 

99. Grounds insaffident 

Pa.—Kogan v, Kogan, 30 D. & C.2d 424. 

page 49 

8 . Pa—Yazurlo v. Yazorlo, 62 LackJur. 114 
12. Miss.—Sardine v. Buidine, 112 Sa2d 522, 236 
Miss. 886. 

page 50 

23. Not entitled to divorce 

La—McKee v. McKee. App.. 262 So.2d 111, SO A.L. 
R.3d 1290. 

False personation by a spouse must 
be shoeing and extreme to sustain a 
divorce on the ground of fraud.^^’ 

233. Pa—Kogan v. Kogan, 30 D. & C.2d 424. 

24. CoercioB held not shown 

Pa—Yazurlo v. Yazurlo, 62 LackJur. 114. 

29. Pa—Yazurlo v. Yazurlo, 62 LackJur. 114. 

§ 19. Impotency and Physical Inca¬ 
pacity 

34. Me.—Dolan v. Dolan, 259 A.2d 32, 52 A.L.R.3d 
577. 

36. Me.—C33. dted ia Dolan v. Dolan. 259 A.2d 32. 
38. 52 A.L.R.3d 577. 

37. Me.—Dolan v. Dolan. 259 A.2d 32. 38, 52 A.L. 
R.3d 577. 
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39. Idaho—Ferguson v. Ferguson. 415 P.2d 676, 91 
Idaho 33. 

Me.—C33. cited ia Dolan v. Dolan, 259 A.2d 32. 37. 
52 A.L.R.3d 577. 

42. Pa—Peter v. Peter. 222 A.2d 511, 208 PaSuper. 
221 . 

§ 21. Adultery 

Library References 
Divorce ‘S=»26. 


50. Ind —Havcrstock % Ha«>erstock, 206 N E.2d 36S, 
246 Ind 426- 

U.-Ccx ^ Cox, App 541 So.2d 1351 

Md—Flanagan \ Flanagan, 288 A 2d 225, 147 Md 
App 648, app after remand 299 A.2d 520, 17 
Md-App. 90. affd and remd 311 A.2d 407, 270 
Md 335 

Miss.—King V. King, 191 So 2d 409 

Me—Steme \ Stone, 378 SW.2d 824 

Neb—Houghton v. Houghton, 137 N.W.2d S61, r9 
Neb. 275-Wolpa \ Wolpa, 153 NW.2d 746, 182 
Neb 178 

N C-Mailoy v Malloy. 234 S.E 2d »99, 33 N'.C App. 
56. 

Pa-Com \ Sanders, 144A.2dm 187 Pa Super 494 
Manley v Manley, 47 Del. 164, affd 164 A.2d 
113, 193 Pa-Super 252. 

S D.—Watt V Watt, 312 N W 2d 707. 

Prior void divorce decree 

N J.—Guenen v Guerien, 183 A-2d 499, 75 NJ.Super 
54! 

Necessity of knowledge 

Kan—^Baumgardner v. Baumgardner, 483 P2d 10S4, 
207 Kan 66. 

Statutory requirement not met 

III—Cuneo V Cuneo. 399 N E.2d 1384, 35 Ill.Dec. 856. 
80 III.App3d 14! 
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54 N.Y—Salomon Salomon. 423 N.Y.S.2d 605, 

102 Misc.2d 427. 

55.10. La.—Bloodworth v. Bloodwoith, App., 306 
So.2d 812. 

57. Ark.—Milne v. Milne. App., 587 S W.2d 229. 266 
Ark. 900. 

Coan. —CJ,S. dted in Brodsky v. Brodsky, 216 A.2d 
180, 181, 153 Conn 299. 

D C.—CJ.S. dted in Beckwith v. Beckwith, App., 379 
A.2d 955. 960, ccn. den. 98 S.Cl. 2239, 436 U.S. 
907, 56 L.Ed.2d 405. 

III.—BeUuomini v. Belloomini, 392 N.E2d 669, 30 III. 
Dec. 14. 73 IlIApp.3d 836, app. after remand 432 
N.E2d 958. 60 IlLDec. 59. 104 IlI.App.3d 301. 
Md.—Flood V Flood, 330 A.2d 715, 324 Md.App. 395. 
Tex.—Bell v. Bell. Civ.App.. 540 S.W.2d 432. 

Criminal adultery statute not restrictive 
Conn—Nelson v. Nelson, 164 A.2d 234, 22 Conn.Sup. 
145. 

59. NJ.—W V. W. 226 A.2d 860, 94 NJ.Super. 121. 

§ 22. Bigamy 

Library References 
Divorce <®=»25. 

61. Fla—^Higgins v. Higgins, App., 146 So.2d 122. 

However, bigamy as a ground for di¬ 
vorce is authorized only as to an inno¬ 
cent party entering the relationship be¬ 
lieving the other party capable of mar- 
riage.*‘ 

61.10. Fla—Brown v. Brown. 186 So.2d 510. 

Woman living with a married man knowing of his 

status not entitled. 

Fla—Higgins v. Higgins, A|^., 146 So.2d 122. 
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61.5. N.Y.—Aspromonte v, Aspromonte, 164 N.Y. 
S.2d 299, 4 A.D.2d 689, am. 179 N,Y.S.2d 849, 7 
A.D.2d 636, rearg. and app. den. 185 N.Y.S.2d 
232, 7 A.D.2d 1010. 

§ 23. Conviction of Crime 

62. La.—Nickels v. Nickds, App., 347 So.2d 510. 
Pa—Engle v. Engle, 38 Northu!nb.L.J. 58. 

S.D.—CJ.S. dted in Ness v. Ness. 110 N.W.2d 128. 
129. 79 S.D. 201. 
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“Moral tuoTHtude* 

(2j Other crimes *^^hln statute. 

DC—Courtney s Courtney, .App, 214 A-2d 478. 

63 NY —Pergolizzj v Pergoiizzi, 301 NY.S.2d 366, 
59 Misc 2d I02T—CJ.S. cited in Cerami Cca- 
mi, 408 N.Y.S 2d 591, 594. 95 Misc 2d 840. 

Maximam limits of sentence determiiie length 
of sentence 

DC—Courtney v. Courtney, App., 214 A.2d 478. 

Statute construed 

N J —Momson v. Momsrni, 300 A.2d 182, 122 NJJSu< 
per 2‘'7—Anderson v Andeiviin. 300 A.2d 186, 
122 NJ.Super. 285. 

S Y —Coiascione v Colascione, 291 N.Y S 2d 559, 57 
Misc 2d 199. 

66. D C.—Courtney v Courtney, App., 214 A.2d 478. 
66JS Conn—Sweet v. Sweet, 151 A 2d 350, 21 Ctmn 

Sup 198 

67. In New York 

(I) NY.-Cerami > Cerami, 408 S.Y.S.2d 591, 95 
Misc 2d 840 

pi«e54 

70. Larceny 

S.D.—Ness V Ness, 110 N.W.2d 128, 79 S.D. 201. 
72. Pa—Jones v. Jones, 65 LacLJur. 101. 

It has also been held that reversal of 
the conviction and granting a new trial 
does not affect the right to a di¬ 
vorce.” 

73.10. N.Y.-Colasaone v. Colascione. 291 N Y.S.2d 
559, 57 Misc 2d 199. 

§ 24. Cruelty 

Library References 
Divorce <s»27. 

74. Neb.—Vollbrecht v. Vollbrecht, 131 N.W.2d 651, 
178 Neb. 31. 
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77. Cruelty alone not a cause 
lowa-Uhmkuhl v, Lehmkuhl, 145 N.W.Zd 456. 259 
Iowa 686. 

79. Mass.—Barree v. Barree, 207 N.E2d 301, 349 
Mass. 760. 

80. Particular provisions 

<2) Tex.—Guerra v. Guerra, Gv.App., 327 S.W.2d 
625. 

80.20. Tex.—Gnmes v. Grimes, CivApp., 365 
S.W.2d 228—Woody v. Woody. Civ.App., 371 
S.W.2d 576. 

80J5. Tex.—Guerra v. Guerra, Civ.App., 327 S.W.2d 
625—Woody v. Woody, Civ.Ai^.. 371 S.W.M 
576. 

80.20. Tex.—Counts v. Counts. Civ.App.. 358 S.W.2kl 
192, err. dism.. ^p. dism. 83 S.Ct. 1549, 373 UJS. 
543, 10 L.£d2d 688. 

80.35. IU.-Stanard v. Stanard, 247 N.E2d 438, 106 
lU.App.2d 240. 

82. III.—Trammell v. TraraineU, 243 N.E.2d 513, 103 
IlLApp.2d 230. 
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85. Ind.—Hartleroad v. HarUeroad. 233 N.E2d 250. 
142 Ind.App. 147. 

Tex.—Counts v. Counts, Civ.App., 358 S.WJd 192, err. 
dism.. app. dism. 83 S.Ct. 1549, 373 U.S. 543. 10 
LEd.2d 688. 

Orcum^aaces may limit rule. 

N.J.—H. v. H., 157 A2d 721, 59 NJ.Super. 227, 78 
AL.R.2d 799. 

85.5. Ga.—Wiley v. Wiley, 204 S.E2d 170, 231 Ga. 
798. 



27A CJS 10 


§25 DIVORCE 

Page 56 

§ 25. -What Constitutes Gener¬ 

ally 

W57 

86 I<liho—Veacfe % Vea;h, :^2 PZd C! r Idzhc 
23- 

P*-~Fo»ol % Fend, 30 Leh L J 3’fc 

86 No statotory defense 

VY—Boroemte v Bwmontc, 3^5 NYS2d S3!f 5" 
ADM 1052 

80 III—Hagnsr % Hagner, !6C S'£2d S24. 22 I!! 
AppM 363. 

U—Let V Lee. App. !45 Sold eiS—McVa\ ^ 
McVa>, App, 2'6 So Zd 926 
N H —Tibbetts \ Tibbetts. 24S A M -5, i09 N H 239 
SC—Crowder > Crowder. 143 SEld 5Sa 246 SC 
299 

Sinllnr definitions 

(8) Additiraul definitions 

Ind.—Zanmerman v Zimmemsan, 22! N E2d 190, 139 
lad App 495—Welling v. Weilmg. 245 N L2d 1-3. 
144 IndApp 182, cert- den 9GSC! 266, 396 L'.S 
929, 24 LEd 2d 227 

Iowa.—Moflen Mofieit. 94 N w:d 77S, 250 Iowa 

756. 

Maa.—Taylor \ Taylor, 108 So M 8-2, 235 Mns 
239-Skehon s SkeJton, III So-2d 392, 236 Mas. 
S98—Barnett Burnett, 271 So 2d 90 

N.Y.— Rio* v. Rjos, 311 N Y.S.2d 664. 34 A.D.2d 525 
S.C—Ckjdwin \ Ciodwin. 140 S.E2d 595. 245 S.C 
370-Brown v. Brown, 156 SE2d 641, 250 SC 
114. 

Tenn.—Baber v Baber. 330 S W’ 2d 307, 205 Tenn. 681 
Tex—McDonald v. McDonald, Cr. App. 316 S.W.2d 
780-Gentry v Gentry, Civ App, 394 S.W.2d 544 
Wa—Williams v, Williams, 187 NW.2d 208, 51 
Wis.2d 453. 

Itttolersble crneltr 

(2) Other statements. 

Conn.—Nowak v Nowak, 185 A.2d 83. 23 Coon.Sup 
495-Sanifm v. Sarafm, 247 A2d 500, 28 Coon. 
Sup. 24. 

Itdraattn tresteent, etc. 

(2) Other matters, 

Iow*-Howe V. Howe, 122 N.W,2d 348, 255 Iowa 280, 

In Penuyimin 

(1) Pa.—Simons v. Ninons, 176 A 2d 105, 196 Pa.Su< 
per. 650-Darcy v. Dnrcy, 176 A.2d 919, 197 Pa-Super. 
100 . 

Zadarko v. Zadarko, 109 P.U. 461 

Me 58 

903, Mkh.—Jaikios v. Jaikins, 122 N.W.2d 673, 370 
Mich. 488. 

NJ.—Gazzillo v. CazziUo, 379 A.2d 288. 153 NJ.Su- 
per. 159. 

N.D.—Beaton v. Beaton. 99 N.W.2d 92—Azar v. Azar, 
146 N.W.2d 148—Adams v. Adams, 198 N.W.2d 
118. 

Extreme cnehy stmilarly defined 

(5) Other definitions. 

Del—Jackson v, Jackson. 178 A 2d 455, 4 Storey 271. 
Idaho—Veach v. Veach. 392 P.2d 425, 87 Idaho 237. 
Ill—Hagner v. Hagner, 160 N.E 2d 824, 22 IlI.App.2d 
363. 

KaiL—Hanrnuck v. Hammack. 370 P.2d 93. 189 Kan 
509—Sinclair v. Sinclair. 461 P.2d 750, 204 Kan. 
240. 

Neb.—Laughrey v. Laugbrey. 105 N.W.2d 576, I7I 
Neb. 132—Ross v. Ross, 119 N.W.2d 495, 174 
Neb. 79S—Chipman v. Chipman, 118 N.W.2d 761, 
174 Neb. 584. 

NJ.—Scalingi v. Sealingi. 320 A.2d 475, 65 NJ, 180. 
98.16, Cal—Manzanates v, Manzmares, 12 Cal.Rptr. 
239, 190 CA.2d 771 

Idaho—Clayton v, Clayton, 345 P.2d 719, 81 Idaho 416. 
Ind —Von Pan v. Von Pein, 200 N.E.2d 230, 136 
IndApp. 283. 


Mjch—Ja.'jL:r,5 v Jmxns. NW M 6*3, 3*0 Mich 

SC -Gi.. * G-.::, 5E2d 3!:. :69 sc 35T 
Tci —McAfee McAfee. C:v App 569 S W.2d 669— 
Vfartinez v Martinez, Ci\ App.. 384 S W 2d 924 

I^scretion of court 

N > —Hessen v Hessen, 30& S E.M 891. 35 N Y.2d 
406, 353 NVSM42: 

N D -Orwick v Orwick, 153 N W 2d 795 
Cf Other statements^ 

Tex —Floumc^ v FTouraoy. Civ App, 315 S W 2d 150 

Extreme cruelty 

Idi.ho—Angkton v Angkton, 313 P.2d 788. 84 Idaho 
184 

90,15. Cal—Fong Hong May v Fong Wan. 333 P.2d 
*9-. 166 C A.2d 706 

Pa—Rogers v Rogers, App, 139 So 2d 752. 
i::—Sayad v Sayad, 169 NEM 585, 27 lJlApp,2d 
:50-Stockman v Stockman, 186 NE2d 547, 38 
IlLApp2d 186—Alanen v Alanen, 228 N.E2d 
492, 84 IllApp 2d 53-Hayes v Hayes, 254 N E2d 
28$, 117 m App 2d 211-Howison v Howison. 262 
N E2d i, 128 IIlApp2d 377—Simemsott v. Simon¬ 
son. 262 N.E2d 326, 128 IllApp.Zd 39-Wood- 
sKank V Woodshank. 274 N E2d 694. 2 I!l.App.3d 
596-Hajes v. Hayes, 286 N E2d 578, 7 IIlApp.3d 
590 

Ind.—Von Pein v Von Pen. 200 N.E2d 230, 136 
IndApp 283—WellingV Welling. 245 N.E.2d 173, 
144 Ind.App 182, cert. den. 90 S.Ct. 266, 396 U.S 
929. 24 L.Ed2d 22T 

Iowa—Genner v Genner, 92 NW.2d 926, 250 Iowa 
121—Neiderhiser v Neiderhiser, 119 N.W.2d 245, 

254 Iowa 791—Baker v Baker, 110 N.W.2d 236, 
252 Iowa 1161—Howe v Howe, 122 NW.2d 348, 

255 Iowa 280—Rau&henberger v, Raushenberger, 
138 NW2d 879. 258 Iowa 366—Lehrokuhl v, 
Lehmkuhl, 145 N.W.2d 456, 259 Iowa 686-Beno 
V Beno. 149 N W.2d 778,260 Iowa 442—Young v. 
Young, 151 N.W2d 340. 260 Iowa I018~Gcrk v. 
Gerk, 158 N.W.2d 656-0*Keefc v. O’Keefe, 162 
N W.2d 477—Uwkf v. Uwler, 175 N.W.2d 103— 
Motz V. Motz, 179 N.W.2d 367. 

Kan.—Talman v. Talman, 455 P.2d 574, 203 Kan. 601. 
La,—Addison v. Addison, App., 149 SoJd 249. 

Me.—CJ5. cited hi Utz v. Utz. 273 A.2d 303, 306. 
Miss —Hmton v. Hinton, 179 So.2d 846, 254 Miss. 50. 
Nev -Coedman v. Cooiman, 348 P.2d 471, 76 Nev. 43. 
NJ.—Melia v. Meha, 226 A2d 745, 94 NJ.Super. 47. 
N.Y—Hoffman v. Hoffman, 413 N.Y.S.2d 719, 68 
AD.2d 806. 

R. L—Brown v Brown, 177 A2d 380, 94 R.l 23, rearg. 

den. 177 A2d 629, 94 R.L 23. 

S. C.—Godwra V. Godwin, 140 S.E.2d 593, 245 S.C. 

370-Crowder v. Crowder. 143 S.E2d 580, 246 
S.C. 299—Brown v. Brown, 156 S.E.2d 641, 250 
S.C 114. 

Tex.—Guerra v. Guerra, av.App., 327 S.W.2d 625— 
McAfee v McAfee, Civ.App., 369 S.W.2d 669— 
Alexander v. Alexander, Civ.App., 373 S.W.2d 800 
—Martinez v. Martinez, av.App., 384 S.W.2d 924 
—Cote V. Cote, Civ.App., 404 S.W.2d 139, err. 
dism.—Emerson v. Emerson, Civ App., 409 S.W.2d 
897. 

Utah—Stevenson v. Stevenson. 369 P.2d 923,13 Utah2d 
153. 

Wis.—Schipper v. Schipper. 174 N.W Jd 474,46 Wis.2d 
303-Cary v. Caiy, 177 N.W.2d 924, 47 Wis,2d 
689. 

SabjectiTe approach 

Wash.—Moore v. Moore, 379 P.2d 719, 61 Wash.2d 
611. 

S^mrate evaluatitNB of each sitnafioo 
m.—Stanard v, Stanard, 247 N.E2d 438, 108 HlApp.2d 
240. 
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91. Fla.—Carlton v. Carlton, 104 So.2d 363. 

Lentz V. Lentz, App., 120 So.2d 815. 

Ill—Loveless v. Loveless, 261 N.E.2d 732, 128 III. 
App.2d 297. 


Nev —Cooiman v Cooiman, 348 P.2d 471, 76 Nev. 43. 

Utah—Hansen v. Hansen. 537 P 2d 491. 

Dependeat on personalities 

Tex—Cote v. Cote, Civ App., 404 S.W.2d 139, err. 
dism 

“Irretrietably broken” 

Ga.—Harwell v. Harwell, 209 S.E2d 625, 233 Ga. 89. 

913 III—Stockman v. Stockman, 186 N.E.2d 547,38 
niApp.2d 186. 

Delicacy of sentiment 

Cal—Lipka v. Lipka, 35 Cal.Rptr. 71, 386 P.2d 671,60 
C 2d 472. 

Physical and mental condition 

Fla—Talbot v. Talbot, App., 104 So.2d 410. 

N Y.—Nocilla v. Nocilla, 212 N.Y.S.2d 654. 

Pnblic policy as factor 

Wis.—Heffernan, v. Heffernan, 134 N.W.2d 439. 27 
Wis.2d 307—Newton v. Newton, 147 N.W.2d 328, 
33 Wis.2d 182-Mecha v. Mecha, 152 N.W.2d 923, 
36 Wis.2d 29. 

Emotional and personal makeup 

III—Stanard v. Stanard. 247 N.E.2d 438, 108 IllApp.2d 
240—Hayes v. Hayes, App., 254 N.E2d 288, 117 
IU.App.2d 211—Deahl v. Deahl, 300 N.E.2d 497, 
13 IllApp.3d ISO—In re Marriage of Mitchell, 430 
N.E.2d 716, 58 IllDec. 684, 103 IlI.App.3d 242. 

Age, dnration of marriage, consequences of di- 
Yorce 

N.Y.—Hessen v. Hessen, 308 N.E.2d 891, 33 N.Y.2d 
406, 353 N.Y.S.2d 421. 
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91.10. Ill—Simonson v. Simonson, 262 N.E2d 326, 
128 IlLApp.2d 39. 

Iowa—Gerk v. Gerk, 158 N.W.2d 656. 

N.D.—Voltin V. Voltm, 179 N.W.2d 127. 

Divorce not autiiorized for irreconcilable or hr- 
remedlal differences 

N.Y.—Filippi V. Filippi, 384 N.Y.S.2d 1010, 53 A.D.2d 
658. 

92 Cal.—Lipka v. Lipka, 35 Cal.Rptr. 71, 386 P,2d 
671, 60 C2d 472. 

Simon v. Simon, 67 Cal.Rptr. 317, 260 CA.2d 
626—May v. May, 79 Cal.Rptr. 622, 275 C.A.2d 
264. 

Nev.—Cooiman v. Cooiman, 348 P.2d 471, 76 Nev. 43. 

92.5. Cal.—Lipka v. Lipka, 35 Cal.Rptr. 71, 386 P.2d 
671, 60 C2d 472. 

Simon V. Simon, 67 Cal.Rptr. 317, 260 C.A.2d 
626—May v. May, 79 Cal.Rptr. 622, 275 C.A.2d 
264. 

93. Tex.—Barrett v. Barrett, Civ.App., 368 S.W.2d 
709. 

93.10. Conn.-CosteMo v. Costello, 161 A.2d 793, 22 
Conn.Sup. 95. 

NJ.—Gazzilk) v. Gazzillo, 379 A.2d 288, 153 NJ.Su¬ 
per. 159. 

Wis.—Walber v. Walbcr, 161 N.W.2d 898, 40 Wis.2d 
313. 

Arguments, disagreements, or disturbances in 
family 

(2) Other matters. 

Tex.—Gentry v. Gentry, Civ.App., 394 S.W.2d 544. 

Strained and unpleasant relations 

N.Y.—Orloff v. Orioff. 373 N.Y.S.2d 888, 49 A.D.2d 

• 975. 
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93.20. Iowa—Pardie v. Pardie, 158 N.W.2d 641. 

Wis.—Walber v. Walber, 161 N.W.2d 898, 40 Wis.2d 
313. 

95. Conn.—Costello v. Costello, 161 A.2d 793, 22 
Conn.Sup. 95. 

Iowa—Bitner v. Bitner, 176 N.W.2d 162. 

Neb.—Benton v. Benton, 145 N.W.2d 576. 180 Neb. 
759. - 
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N.Y.—Hessen v. Hessen. 308 N.L2d 891, 33 N V 2d 
406, 353 N.Y.S.2d 421. 

Filippi V. Rlippi, 384 N.Y.S.2d 1010, 53 A D 2d 
658. 

Pa.—Houston v Houston. 7 Adams L.J 133. 

Acts indicatiiig absence of kindness 

Iowa—Pardie v. Pardie, 158 N.W.2d 641. 

Bad temper issnfficient 

Mich.—Tiffany v. Tiffany, 121 N.W.2d 924, 370 Mich. 
370-Niskanen v. Nislcanen, 123 N.W.2d 157, 371 
Mich. 1. 

Raising yoke in fit of temper 

Iowa—Nclken v. Nclken. 176 N.W.2d 195 

96 Conn.—Costelk) v Costello, 161 A.2d 793. 22 
Omn.Sup. 95, 

Or.—Azorr v. Azorr, 403 P.2d 777. 240 Or 633. 

Wis.—Waiber v. Walber, 161 N.W.2d 898, 40 Wis.2d 
313—Williams v. Williams, 187 N.W.2d 208, 51 
Wis.2d 453. 
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963 Iowa—Moffett v. Moffett, 94 N.W.2d 778. 250 
Iowa 756-Uhmkuhl v. Uhmkuhl, 145 N.W.2d 
456, 259 Iowa 686. 

Tex.—Bell v. Bell. Civ.App., 389 S.W.2d 126 

983. Ala.—Fitts v. Fitts, 217 So.2d 81. 283 Ala. 369. 

Ga.—Standridge v. Standridge, 160 S.E.2d 377, 224 Ga. 

102 . 

Idaho—Clayton v. Claytmi. 345 P.2d 719, 81 Idaho 
416-Veach v. Veach, 392 P.2d 425, 87 Idaho 237 

III—Bidstrup v. Bidstrup, 196 N.E2d 512, 46 Ill. 
App.2d 160-Far5h v. Farah, 323 N.E2d 361. 25 
Ill.App.3d 481. 

N.Y.—Hessen v. Hessen. 308 N.E2d 891, 33 N.Y.2d 
406, 353 N.Y.S.2d 421. 

N.D.—B<rft V. Boll, 134 N.W.2d 506. 

99 Mich.-Grober v. Grober, 167 N.W.2d 906. 16 
Mich.App. 242. 

Beyond rehabilitation 

Conn.—Sarafin v. Sarafin, 247 A.2d 500, 28 Coan.Sup. 
24. 

99.10. Wis.—Newton V. Newton, 147 N.W.2d 328. 33 
Wis.2d 182—Walber v. Walber, 161 N.W.2d 898, 
40 Wis.2d 313—^McMurtrie v. McMurtrie, 191 
N.W.2d 43, 52 Wis2d 577, 

99*15. Wis.—^Heffeman v. Heffenian, 134 N.W.2d 
439, 27 Wis.2d 307. 

99*20. La.—O’Neill v. O’NeUl, App., 196 So.2d 669. 

99*25. Iowa—Hand v. Hand. 133 N.W.2d 63, 257 
Iowa 643. 

Mich.—Saterfiel v. Saterfiel. 165 N.W.2d 607, 14 Mkh. 
App. 506. 

Tex.—Shaw v. Shaw, Civ.App., 402 S.W.2d 821. 
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99*30. Wis.—Mecha v. Mecha, 152 N.W.2d 923, 36 
Wis.2d 29. 

Danger to health preyenting performance of 
duties * 

Wis.—Newton v. Newton, 147 N.W.2d 328, 33 Wis.2d 
182. 

1. La.—Gilbcrti v. Gilberti, App., 338 So.2d 971. 

NJ.—GazziUo v. GazzUlo, 379 A.2d 288, 153 NJ.Su- 
per. 159. 

15. Wadi.—FalUn v. Fallin, 340 P.2d 791, 54 
Wash,2d 370. 

1.10. Conn.-^entivany v. Sentivany, 143 A.2d 458, 
145 Conn. 380. 

Sarafitt v. Sarafin, 247 A.2d 500, 28 Conn.Sup. 
24. 

La.—Chapin v. Chaj^ App, 234 So.2d 781, ^>piica> 
tion den. 237 So.2d 399, 256 La. 619. 

Wis.-Hcffcman v. Hcffcman, 134 N.W.2d 439, 27 
Wis.2d 307. 

Two regniremeiits 

(2) Other matters. 

Iowa—Phillips v. Phillips, 104 N.W.2d 832, 251 Iowa 
1310. 


120 Idaho-Clajion v Clayton. 345 P 2d 719. 81 
Idaho 416—Parks v Parks. 422 P 2d 618. 91 
Idaho 420—Fischer v Fischer. 443 P 2d 463. 92 
Idaho 379 

NJ.—Melw V Melia, 226 A2d 745, 94 NJ.Supcr 47 
Tex.—Ferguson \ Ferguson, Civ .App. 317 S.W2d 62 
—Hunter \ Hunter, Civ.App, 32! SW.2d 91 
Wash—Fallin v. Fallin, 340 P2d 791, 54 Wash 2d 
370-Robuck V Robuck, 385 P.2d 50. 62 Wash.2d 
917-Ohphant v Oliphant, 435 P.2d 29. 72 
W'ash.2d 666. 

Wts,—Moonen v. Moonen, 159 N W 2d 720, 39 WK.2d 
640 

Physical abuse not reqaired 
Iowa—Young v Young, 151 NW.2d 340, 260 Iowa 
1018 

Extreme craelty not confined to physical abuse 
Tex.—Angcistem v. Angerstein, Civ.App.. 417 S.W’.2d 
916. 

Snbjectiye test 

Fla.—Carlton v. Caiitcm, 104 So.2d 363 

Ginsberg v. Ginsberg, App., 127 So.2d 137, 2 
A.L.R.3d 591 

Continnance of liying together safely as test 
W Va.—Christopher v. Christopher, 110 SE.2d 503, 
144 W.Va. 663. 

1J25. Iowa—Genner v. Genner, 92 N.W.2d 926, 250 
Iowa 121—Hawkins v. Hawkins, 93 N.W.2d 584, 
250 Iowa 233—Alberhasky v. Alberhasky, 97 
N.W.2d 914, 250 Iowa 986—Payton v. Payton, 
108 N.W.2d 358, 252 Iowa 771 86 A.L.R.2d 
416-Jones v. Jones, 121 N.W.2d 668, 255 Iowa 
103-Howe V. Howe, 122 N.W.2d 348, 255 Iowa 
280—McMurray v. McMurray, 126 N.W.2d 336, 
256 Iowa 97—Hancock v. Hancock, 131 N.W.2d 
757, 257 Iowa 119—Raushenberger v. Raushen- 
berger, 138 N,W.2d 879, 258 Iowa 366—Smith v. 
Smith, 139 N.W.2d 453, 258 Iowa 557—Sigler v 
Sigler, 150 N.W.2d 287, 260 Iowa 748—Uwler v. 
Uwkr, 175 N.W.2d 103—Wilson v. Wilson, 197 
N.W.2d 589. 

Kan.-Carter v. Carter. 379 P.2d 311, 191 Kan. 80- 
Saint V. Saint, 411 P.2d 683, 196 Kan. 330- 
Haynes v. Haynes, 446 P.2d 749, 202 Kan. 83. 
La.—Gilbert! v. Gilberti, App., 338 So.2d 971. 

Md—Neff V. Neff, 281 A.2d 556, 13 MdApp. 128. 
Minn.—Swenson v. Swenson, 101 N.W.2d 914, 257 
Minn. 431. 

N.Y.—Nocilla v. NocUla, 212 N.Y.S.2d 654. 

Tausik v, Tausik, 235 N.Y.S.2d 776, 38 Misc.2d 
11. 24. 

R.I.—Winslow V. Winslow, 155 A.2d 852, 90 R.1. 146. 
Tex,—Guerra v, Guerra, Civ.App., 327 S.W.2d 625— 
P<^>per V. Popper, Civ.App., 388 S.W.2d 468, err. 
dism.—Shaw v. Shaw, av.App., 402 S.W.2d 821. 

Actnal yiolence not required 
Ala.—White v. White, 180 So.2d 277, 278 Ala. 682. 
Ill—Farah v. Farah. 323 N.E2d 361, 25 niApp.3d 
481. 

Extreme cruelty need not be actual violence 
Ohio—Ginn v. Ginn, 175 N.E.2d 848, 112 Ohio App. 
259. 

Cruelty may exist without personal yiolence 
Neb.—Vollbrecht v. Vollbrecht, 131 N.W.2d 651, 178 
Neb. 31. 
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Iowa—Gerk v. Gerk, 158 N.W.2d 656-Wignall v. 

Wignall, 161 N.W.2d 791. 

La.—Cardinale v. Cardinaie, 397 So.2d 54. 

N.Y.—Houck V. Houck, 300 N,Y.S.2d 999, 59 Misc.2d 
1070. 

Wis.—Lasnicka v. Lasnicka, 176 N.W.2d 297, 46 
Wis,2d 614. 

Mental harshness withont physical mistreatment 
La.—Schneider v. Schneider, App., 129 So.2d 42—Man- 
ley V. Manley, App., 188 ^.2d 194, writ ref. 190 
So.2d 234, 249 La. 715—Stalnaker v. Stalnaker. 
App., 204 So,2d 779—McWaiers v. MeWaters, 
App., 209 So.2d 163. 

Bodily kOury or mental suffering 
Cal.—Correia v. Correia, 30 Cal.Rptr. 297, 215 C.A.2d 
368. 

45 J5. Tex.—McDonald v. McDonald, Civ.App., 316 
S.W.2d 780. 
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46. Fla.—Lentz v. Lentz, App., 120 So.2d 815. 

HI.—^Schneider v. Schneider, 358 N.E.2d 11, 3 Ill. Dec. 
11, 43 IUApp.3d 1014. 

La.—Lee v. Lee, App., 145 So.2d 618—St. Julien v, 
LeBlanc, App., 146 So.2d 296—Carriere v. Carri- 
ere, App., 147 So.2d 668. 

Mass.—Klverman v. Silverman, 360 N.E.2d 902, S 
Masi.App. 793. 
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NJ —Gazzilk) \ Gazzillo, 379 A 2d 2S8. 153 NJ Su¬ 
per 159 

\ Y —Wood » Wood, 245 N Y S 2d 800, 41 Misc 2d 
95, 112, mod on oth grds 255 N Y'.S.2d 204, 22 
A D 2d 660, affd. 209 N E 2d '*09, 16 N Y 2d 64. 
262 N Y.S2d 86, 13 4 L R 3d 1401, cert, den 86 
S Ct 1197, 383 L-S 943, 16 L Ed 2d 206, cert, den, 

86 set 1861, 384 US 971, 16 L Ed 2d 682. 

N D—Kucera % Kucera, 117 N.W 2d 810 
Tex—Stevenson v Stevenson, Civ.App, 383 S.W2d 
92—Bell V Bell, Civ.App. 589 S.W.2d 126-Gen- 
trv V Gentry, Civ.App-, 394 SW.2d 544 
V:—Pacquin v Pacqum, 214 A-2d 90, 125 Vt 243— 
Lafto V lafko, 256 A 2d 166, 127 Vt. 609 

Ultimate test 

Ill.—Riltmever v. Rittmcyer, 438 N.E.2d 237, 63 IlL 
Dec. 499. 107 m.App 3d 892. 
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46.5 NJ.--GazziUo v. Gazzillo. 3^9 A.2d 288, 153 
N J.Super. 159. 

47. D.C.—Sandwick v. Sandwick, App, 206 A.2d 
730 

IlL—Howison V. Howison. 262 N.E2d 1, 128 niApp.2d 
377—McGowan v. McGowan, 305 N.E2d 261, 15 
IlLApp.3d 913. 

Md.-Ballan v. Ballan. 248 A 2d 871, 251 Md. 737. 
Miss.—Wires v. Wires, 297 So.2d 900. 

N.Y.—Rios V. Rios, 311 N.Y.S.2d 664, 34 A.D.2d 325. 
Pieronc v. Picrone, 293 N.Y.S 2d 256, 57 Misc.2d 
516. 

Vt.—Gilbert v. Gilbert. 185 A 2d 460, 123 Vl. 200- 
Wmslow V. Winslow, 251 A.2d 419, 127 Vt. 428. 

47.5. Fla.—Clatter v. Clutter, App., 171 SoJd 544— 
Steele v. Steele. App. 177 So.2d 873. 

N.Y.—Pierone v. Pieronc. 293 N.Y.S.2d 256. 57 
Misc.2d 516. 

Physical or mental well being not impaired 
N.Y.—Brettschneider v Brettschneider, 449 N.Y.SJd 
912, 113 Misc.2d 861. 

47.10. Conn.—White v. White. 201 A2d 662, 25 
Conn.Sup. 235. 

Ill.—Akin v. Akin, 260 N.E2d 481, 125 IILApp.2d 
159-Quilty v. Quilty’, 284 N.E2d 690, 5 ffi. 
App.3d 801—Olson v. Okon, 300 N.E2d 765, 13 
IlLApp.3d 888—McGowan v. McGowan, 305 
N.E2d 261, 15 llI.App.3d 913—Matthews v. Mat¬ 
thews. 344 N.E2d 21. 36 !lLApp.3d 508, 

La.—Manley v. Manley, App., 188 So.2d 194, writ ref. 

190 So.2d 234, 249 La. 715. 

Pa.—Henry v. Henry, 109 P.L.J. 305. 

Tex.—Hunt v. Hunt, Civ App., 456 S.W.2d 243. 

Wis.—Voigt v. Voigt, 124 N.W.2d 640, 21 W!s.2d 421. 
Unendnrable, intolerable, and insnffendile 
Tex.—McDonald v. McDonald, Civ.App., 316 S.W,2d 
780. 
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48. D.C.—Sandwick v. Sandwick, App., 206 A.2d 
730. 

NJ.—Gazzillo v. Gazzillo. 379 A.2d 288. 153 NJ.Su¬ 
per. 159. 

Vt.-Winslow v. Winslow, 251 A.2d 419, 127 Vl 428. 
Humiliation insufficient 
IlL—Gregory v. Gregory, 321 N.E2d 122, 24 HI. 
App.3d 436. 

Embarrassment Insuffident 

IlL—Klakk v. Klakk, 354 N.E.2d 64,41 IU.App.3d 462. 

49. HI.—McGowan v. McGowan, 305 N.£J2d 261, 15 
IlLApp.3d 913. 

Iowa—Arnold v. Arnold, 133 N.W.2d 53, 257 Iowa 
429—Hand v. Hand, 133 N.W.2d 63, 257 Iowa 
643. 

Mass.—Silverman v. Slvennan, 360 N.E2d 902, 5 
Mass.App. 793- 

Tex.—Shankles v. Sfaankles, Civ.App., 445 S.W.2d 803. 
Impairment of health probable 
(2) Other statements. 
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w«—Menttt! % MetfXitl NVb:a ::: 

584—Voigt V voir>, :;4 N :i mc. vtjszd 
421 

50. U Texas 

(!) Ciuerra Guerra., C:»ApF, 12" SW2J fcif 
(2) Tex—Barrett % Barrett, Oa App. 5f5i* S Vi 2d! 
im 

P*8e7» 

51 ND—Orwiclc v OnaKk, 153 N W24 -^5 
51 J Cai —Burt V Burt* 9 Cai.Rptr 440 18" C A Id 
36 

N.D—Onwek » Orwick, 153 N W U ^5 
5130 111—Roaenbaum % Rosenbaum, 549 \ EZd 
73, 38 niApp-Sd 1, app after remand 3S2 S £2d 
270. 21 III Dec. 906, 65 Ill.App 3d 228. app dism 
99 SCI. 2873, 442 LS. 935. 61 L EdZd 306, reh 
den 100 SCI 189, 444 US. 888. 62 LEdZd 122, 
app after remand 418 N E2d 939, 49 IU.Dec 919, 
94 mApp.3d 352, cert. den. 102 SCt r!4, 455 
U.S 101*. 72 L.Ed.2d 136, reh. den. 102 SCi. 
2261, 456 U.S 965. 72 L Ed-2d 846 
Nev.-Codman v Codman. 348 P.2d 471, 76 Ne%. 43 
Wis.—Lasaicka v. Lasaicka. 176 SW2d 29' 46 
Wis,2d 614. 

5L35. Iowa—Arnold v Arnold. 133 N W 2d 53, 257 
Iowa 429—Wignall v Wignall. 161 NW2d 791 

Eodaserbig hesitfa to extent of eadaaRermg life 

lows—Cimijott) v. Qmijotti. 121 N W2d 537, 255 Iowa 
77—Hancock v. Hancock, 13! N.W.2d 757. 257 
Iowa 119—Uhmkahl v Lehmkuh!, 145 NW2d 
456, 259 Iowa 686—Bariragame v Borhngame, 148 
N.W.2d 493. 260 Iowa 18 

51.40. Iowa—McMarray v McMurray, 126 N.W.2d 
336. 256 Iowa 97 

51.65. Fla.—Lentz v. Lentz, App., 120 So.2d 815 
Iowa—McMurray v. McMurray, 126 N W.2d 336, 256 
Iowa 97. 
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52. lU.—Bochenek v. Bochenek, 283 N.E2d 95. 5 
nLApp.3d 65—Dcahl s. Deahl. 300 N.E2d 497, 
13 IILApp.3d 150-Obon v. Ofaon. 300 N.E2d 
765, 13 IIl.App.3<l 888—Iverson v Iverson, 347 
N.E2d 6. 38 ni.App.3d 308. 

Va.—SoOie v. SoUie, 120 S.E2d 281, 202 Va. 855—Ko< 
back V. Hotnek. 158 S.E2d 113, 208 Va. 432, 
PvtiaOMT conduct constituting creelty 
(5) Other conduct. 

Ill.-Graham v. Cnham. 358 N.E2d 308, 3 IllDec 
141, 44 ni.App.3d 519. 

Mich.—Reeiun v. Keenan. 105 N.W.2d 54, 36! MkE 
123. 

533. Tiansrestisni 

NJ.— P. V. P, 297 A.2d 202, 121 NJ.S«per. 368. 
5330. La;.—Manky v. Manky, App.. 188 So.2d 194, 
writ ref. 190 So.2d 234, 249 La. 715-Sadofr v. 
Sadoff, App.. 210 So.2d 614. 

Tex.—Cote V. Cote, Civ.App.. 404 S.W.2d 139, err. 
disBX 

53.15. La.—Mmky v. Manky, App., 188 So.2d 194, 
writ ref, 190 Sa2d 234, 249 La. 715—Sadoff v.* 
Sadoff, App., 210 So.2d 614. 

Mk^.—Metcalf v. Metcalf, 184 N.W.2d 560, 28 Mich, 
^pp. 442—Hutchins v. Hutchins, 194 N.W.2d 6, 
36 MichApp. 675. 

Tex.—Akunder v. Alexander, Civ.App., 373 S.W.2d 
800-Cote V. Ckte. Civ.App., 404 EW.2d 139, err. 
dism.—Emerson v. Emerson, Civ.App., 409 S.W.2d 
897—Angerstein v. Angerstein. Civ App., 417 
EW.2d 916, 

S330, Iowa-Hand v. Hand, 133 N.W.2d 63, 257 
Iowa 643- 

ptgeOl 

54. Ga.—Harcfy v. Hardy. 144 S.E2d 172, 221 Ga. 
176. 

low»-Lawkr v. Lawler, 175 N.W.2d 103. 

Nd>.—CJS. eked in Upah v. Upah, 122 N.W.2d 507, 
SIl, nSNefau 606. 


543 Ng^' —CJS. cited ia Upah v Upah, 122 
N '4 Id 5C'. 511 rf Nefc fi06 

56. Conduct not constituting erneity 

\t—G'.ftcrt V G!%er 1«5 A 2d 460, 123 Vt 200 

IMge 82 

59 Coio —CJS. quBted at kagtli in Reed v. Reed, 
324 P Id 635, 634. *.38 Cob "'4 
Ia»a—Baker v Baker. 110 N W Id 236.252 Iowa 1161 
Md —Peed » Peed 192 A 2d 494. 232 Md. 220 
Nrt)—Goodman v Goodman, 9’’ NW.2d 336. 168 
Neb 84! 

N Y —Gladstone v Gladstone. 232 N Y.S 2d 449. 35 
M»c2d 206 

Sulieu snd fretfil tenpersiKut not sufTicient 

Wji.-Mocha > Mecfaa. 152 N W.2d 923, 36 Wis.2d 29 
6L5 Cal—Chung v Chung, 11 CalRptr 884, 190 
CA2d 234 

La—Loyd v Lc^d, Aj^. 336 So 2d 912. 

Conduct constituting cruelty 

(7) Other conduct. 

Mass—Reed v Reed. 163 NE2d 919, 340 Mass 321. 
Ws -Schipper v. Schipper, 174 N W 2d 474.46 Wis.2d 
303 

(8) Habitual use of rough and vik language. 

Neb—Goodman v Goodman. 9? NW.2d 336, 168 

Neb 84! 

61.10 La.—Paddle v Paddie, App., 35! So.2d 854 
N.Y.—Heish v Hersh, 171 N Y.S.2d 450, 5 A.D.2d 
874, affd 182 N.Y.S.2d 827, 5 N.Y.2d 878, 156 
N.E2d 456 

Coodact not constitntiBg cruelty 

(1) NY.—Camp \ Camp, 189 NY'.S.2d 561, 21 
Misc.2d 908. 

(5) N Y.—Stampler v. Stampler, 205 N.Y S.2d 944, 
26 Misc 2d SOS 

(19) Other conduct 

Conn.—Silva v Silva. 260 A.2d 408, 28 Conn.Sup. 336, 
Ga.—Wombk v. WoraWe, 105 EE2d 324,214 Ga. 438. 
Ill—Schneider v Schneider. 358 N.E2d II. 3 IllDec. 
II, 43 IIiA{9.3d 1014—Rittmeyer v, Rittmeyer, 
438 N.E2d 237. 63 m.Dcc. 499, 107 IllApp.3d 
892, 

Iowa—Hawkins v. Hawkins, 93 N.W.2d 584, 250 Iowa 
233—McMurray v. McMurray, 126 N.W.2d 336, 
256 Iowa 97—Blasco v. Blasco. 155 N.W.2d 542, 
261 Iowa 588. 

Neb.—Goodman v. Goodman, 97 N.W.2d 336, 168 
Neb, 841—Conry v. Conry, 126 N.W.2d 188, 176 
Neb. 396. 

N.Y.—Mcainion v. Mcainton, 200 N.Y.S.2d 987. 
Tex.—Shankks v. Shankks, Civ App., 445 S.W.2d 803. 
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63. Or.—Boss v, Hoss. 419 P2d 940, 245 Or. 1. 

Otlier conduct involving children has 
been held to constitute cruelty suffi¬ 
cient to justify a divorce.*” 

65.5. Conceilinettt of child’s whereabouts 
Cal.—Difioe v. Difioc, 335 P.2d 177, 168 C.A.2d 47. 
Merely cnmnlatiye with other conduct 
Md.—Binder v. Binder. 297 A2d 293. 16 Md-App. 404. 

§ 28(2).-False Charges 
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6930. Ark.-Bowers v. Bowers, 514 S.W.2d 387, 257 
Ark. I2S. 

Iowa—McMurray v. McMurray, 126 N.W.2d 336, 256 
Iowa 97—Wignall v. Wignall, 161 N.W.2d 791. 
La.—Barton v. Bamm, App., 279 So.2d 208. 

Or.—Zavin v. Zavin, 366 P.2d 733, 229 Or. 289, 

70. Conn.—Henry v. Henry, 152 A.2d 323, 21 Conn. 
Sup. 228. 

Iowa—Howe v. Howe, 122 N,W.2d 348. 255 Iowa 
280—Haidman v. Hardman, 129 N.W.2d 626, 256 


Iowa 931-Hand v Hand, 133 N.W.2d 63. 257 
Iowa 643—Bitner v. Bitner, 176 N.W 2d 162. 

Ky.—aay v. Gay, 334 S.W.2d 909. 

Mich —Keenan v. Keenan, 105 N.W.2d 54, 361 Mich. 
123. 

Hutchins v, Hutchins, 194 N.W.2d 6, 36 Mich. 
App 675. 

Mmn.—Woodruff v. Woodruff. 107 N.W.2d 714, 259 
Minn 358, 

Viont—Hennity v. Hennity, 352 P.2d 689, 137 Mont. 
403. 

N.Y.—C mqueinani v. Cinquemani, 346 N.Y.S.2d 875, 
42 A.D.2d 851. 

Leulteff v. Uutloff, 262 N.Y.S.2d 736, 47 
Misc.2d 458. 

Tex.—Alexander v. Alexander, Civ.App., 373 S.W.2d 
SOO—Hunt v. Hunt, Civ.App., 456 S.W.2d 243. 

Wis.-Gaiot V. Garot, 128 N.W.2d 393, 24 Wis.2d 88. 

71. D.C—Bostick v Bostick, Mun.App., 163 A.2d 
817. 

Iowa—Kleinendorst v. Kleinendorst, 115 N.W.2d 155, 
253 Iowa 1024—Smith v. Smith, 139 N.W.2d 453, 
258 Iowa 557. 

Nev.—Green v. Green, 340 P.2d 586, 75 Nev. 317. 

N Y.—Fox v. Fox, 186 N.Y.S.2d 542, 17 Misc.2d 998, 
affd. 233 N.Y.S.2d 1014, 17 A.D.2d 939—Becker v. 
Becker, 338 N.Y.S.2d 376, 72 Misc.2d 64. 

Tenn.—Reitano v. Reitano, 373 S.W.2d 213, 52 Tenn. 
App. 289. 

Tex.—Fomby v. Fomby, Civ.App., 329 S.W.2d 111— 
Ward v. Ward, Civ.App., 352 S.W.2d 513—Hunt v. 
Hunt, Civ.App., 456 S.W.2d 243. 
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71.5. Tex.—Grimes v. Grimes, Civ.App., 365 S.W.2d 
228. 

72.15. Tex.—Angerstein v. Angerstein, Civ.App., 417 
S.W.2d 916. 

72 JO. N.D.—Beaton v. Beaton, 99 N.W.2d 92. 

77. Wash—Wiggins v. Wiggins. 347 P.2d 1073, 55 
Wash.2d 390. 

80. N.Y.—Uutloff v. Uutloff, 262 N.Y.S.2d 736, 47 
Misc.2d 458. 

803. Neb.—VoUbrecht v. Vollbrecht, 131 N.W.2d 
651, 178 Nri>. 31. 

81. N.Y.—Haghani v. Haghani. 337 N.Y.S.2d 365, 40 
A.D.2d 825. 
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82. Ark,—Bowers v. Bowers, 514 S.W.2d 387, 257 
Ark. 125. 

La.—Lauro v. Lauro, App., 399 So.2d 1297. 

N.Y.—Mantc v. Mante, 309 N.Y.S.2d 944, 34 A.D.2d 
134. 

823. N.Y.—Uwe v. Uwe, 324 N.y.S.2d 229, 67 
Misc.2d 271, affd. 322 N.Y.S.2d 975, 37 A.D.2d 
525. 

83. Fla.—Oncay v. Oncay, App., 183 So.2d 878. 

N.D.—Beaton v. Beaton, 99 N.W.2d 92. 

N.Y.—Uwe V. Uwe, 324 N.Y.S.2d 229, 67 MiscIZd 
271, affd, 322 N.Y.S.2d 975, 37 A.D.2d 525. 

843. Conn.—Silva v. Silva, 260 A.2d 408, 28 Conn. 
Sup. 336. 

Neb.—Vollbrecht v. Vollbrecht, 131 N.W.2d 651, 178 
Neb. 31. 

86. Iowa—CJ3. dted in Wignall v. Wignall, 161 
N.W.2d 791, 797. 

Md.—Choh-Luh Li v. Li, 241 A.2d 389. 249 Md. 593. 
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863. Md.—Choh-Luh Li v. Li, 241 A.2d 389, 249 
Md. 593. 

88.5. Fla,—Chaachou v. Chaachou, 135 So2d 206. 

Ky.—Hinton v. Hinton, 377 S.W.2d 888. 

Spouse held not adversely affected 

N.Y.—Taustk v. Tausik, 235 N.Y.S.2d 776, 38 Misc.2d 
II, 24. 

90. Not basis for divorce 

N.Y.—Levy v. Levy, 385 N.Y.S,2d 314, 53 AD.2d 833. 
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92. N.Y.—Tobin v. Tobin, 270 N.Y.S.2d 532, 25 
A.D.2d 94S. 
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9630. Or.—CJJS. dted in McKee v. McKee, 375 
P.2d 826, 827, 232 Or. 377. 

97. Fla.—CJJS. dted in Dworkis v. Dworkis. App., 
Ill So.2d 70, 74. 72 A.L.R.2d 1189. 

L TeniL-Grcene v. Greene, 349 S.W.2d 186, 48 
Tenn.App. 636. 

page89 

17. Neb.—CJ3. dted In Kinch v. Kinch, 95 N.W.2d 
319, 321, 168 Neb. 110. 

Or.—Townsend v. Townsend, 353 P.2d 224, 222 Or. 
424. 

17.10. Ind.—Shiieman v, Shtremaa, 184 N.E2d 905, 
133 IndApp. 699. 

Motive OMitrols 

Ohw—Ginn v. Ginn, 175 N.E2d 848, 112 Ohio App. 
259. 

§ 28(3).-Adultery and Im¬ 

proper Association with 
Persons of Opposite Sex 

1730. Iowa—Daugherty v. Daugherty, 151 N.W.2d 
569, 260 Iowa 878—Wilson v. Wilson, 197 
N.W.2d 589. 

Utah—Vrontikis v. Vrontikis, 358 P.2d 632, 11 Utah2d 
305. 

Condoned adnltery may be considered with sub¬ 
sequent events 

Tenn.—Edwards v. Edwards, App., 501 S.W.2d 283. 

18. Tenn.—Baber v. Baber, 330 S.W.2d 307, 205 
Tenn. 681. 
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20.15. La.—Fuori v. Fikri, Ar)., 334 So.2d 488. 

Mo.—Gregg v. Gregg, App., 416 S.WJd 671 

Assodation amounting to courtship 

Ky.—Taylor v. Taylor, 331 S.W.2d 895. 

2030. Idaho-Parks v. Parks, 422 P.2d 618.91 Idaho 
420. 

2035. Iowa—Hawkins v. Hawkins, 93 N.W.2d 584, 
250 Iowa 233—Ndken v. Ndken. 176 N.W.2d 
195—Wilson V. Wilson. 197 N.W.2d 589. 

21. Iowa—Rasmussen v. Rasmussen, 107 N.W.2d 
114, 252 Iowa 414. 

23. Cal.—Hutchinson v. Hutchinson, 36 Cd.Rptr. 63, 
223 CA.2d 494. 

28.10. Ky.—Taylor v. Taylor. 331 S.W.2d 895. 

N.Y.—Wood V. Wood, 245 N.Y.S.2d 800, 41 M)sc.2d 

95, 112, mod. on oth. grds. 253 N.Y32d 204. 32 
A.D.2d 660, afTd. 209 N.E2d 709, 16 N.Y.2d 64, 
262 N.Y.S.2d 86, 13 A.EE3d 1401. cert. den. 86 
S.a. 1197, 383 VS. 943,16 EEd.2d 206, cert. den. 
86 SO. 1861, 384 U.S. 971, 16 LEd.2d 682. 

28.15. Wis.—Mentzd v. Mentzd. 91 N.W.2d 101, 4 
Wis.2d 584. 

§ 28(4). — — Unnatural or Ab¬ 
normal Acts 
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2930. Miss.—CJ3. dted in Stockton v. Stockton, 
203 So.2d 806, 808. 

Pa.—X. V. X. 65 LacUur. 6. 

Wya—CJ3. dted in GiU v. GUI, 363 P.2d 86, 87. 

30, Onanism held to constitute extreme cruel¬ 
ty 

NJ—A. V. A., 209 A.2d 668, 87 NJAiper. 440. 

31. NJ.—CJ3. dted in H. v. R, 157 A.2d 721. 726, 
59 N J3ttper. 227, 78 A.L.R.2d 799. 

Attempt '' 

Iowa—^tven v. Britven, 145 N.W.2d 450, 259 Iowa 
650. 


§ 28(5).-Offensive Lan- 

gui^e 

3230 Ga.—Reynolds v Reynolds. 123 SE2d US. 
217 Ga. 234. 

32,60. Iowa—Kantans v. Kantans, 169 N W' 2d 824 
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363 Nev.—Shane v. Shane. 435 P.2d 753. 84 Nev 
20 . 

373. Mass.—Lynch v. Lynch, 304 N.£.2d 445. 1 
Mass.App. 589. 

423. Tex.—Martinez v Martinez, Civ.App., 384 
S.W.2d 924, 

43. Tex.—Martinez v. Martinez, Civ.App.. 384 
S.W.2d 924. 

§ 29. -Conduct Imposing Hard¬ 

ship or Privation 

page 93 

47. Mo.—Markham v. Markham, App., 429 S.W.2d 
320. 

N.Y.—Yaron v. Yaron, 378 N.Y.S.2d 285, 84 Misc.2d 
644. 

page 94 

54. Ky.—Clay V. Clay, 334 S.W.2d 909. 

573. N.Y.-Orloff V. Orloff, 373 N.Y.S.2d 888, 49 
A.D.2d 975. 

613. Ind.—Uttetback v. Uttcrbeck, 231 N.E2d 827, 
141 Ind.App. 684. 

6135. Idaho—Lepel v. Lepel, 456 P.2d 249,93 Idaho 
82. 

§ 30. -Conduct Directly liuur- 

ing Health 

page 95 

7230. Wis.-Jacobs v. Jacobs, 167 N.W.2d 238, 42 
Wis.2d 507, 

Spouse allergic to intercourse 
Ky.-Kiwnpc v. Krampc, 339 S.W.2d 446. 88 A.L. 
R3d550. 

73. Pa.—Diehl v. Diehl, 149 A.2d 133, 188 Pa.Super. 
491. 

Tex.—Thomastm v. Thomason, Civ.App., 332 S.W.2d 
148. 


§ 31. -Habitual Intemperance 

page 96 

76. Me.—Dressy v. Dresser. 225 A.2d 395. 

N.Y.—Pierooe v. Pietone, 293 N.Y.S.2d 256, 57 

Mise.2d 516. 

Va.—CJS. qMted at length in Hoffecker v. Hoffecker, 
104 S.E2d 771,776,200 Va. 119,76 A.ER.2d 412. 

Not extreme cmdty 

Ohio—Hardt v. Haidt, App., 182 N.E2d 9. 

Held extreme cruelty 

Mich.—Knapton v. Knaptoa, 184 N.W.2d 207, 28 
Mich.App. 316. 

77. Cal.—Hayes v. Hayes, 5 CaLRptr. 509, 181 
C.A.2d 634. 

78. Cal.—Hayes v. Hayes, 5 Cal.Rptr. 509, 181 
CA.2d 634. 

78.10. Va.—Hoffecker v. Hoffecker, 104 S.E2d 771, 
776, 200 Va. 119, 76 A.ER.2d 41Z 

{ 32. -Refusal to Cohabit and 

Desertion 
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N.Y.—Wilkins v. Wilkins, 458 N.Y.S.2d 3, 91 A.D.2d 
771. 

Va—Roberts v. Roberts, 292 S.E2d 370, 223 Va 736. 

99. La—CouvilUon v. CouvilUon, App., 346 So.2d 
310. 

Pa—Santarsiero v. Santarsiero, 331 A.2d 868, 231 Pa. 
Super. 286. 

IJS. N.Y.-Angeloff v. Angeloff, 448 N.Y.S.2d 335, 
86 A.D.2d 974, mod. on oth. grds. 439 N.E.2d 
346, 56 N.Y.2d 982. 453 N.Y.S.2d 630. 

Effect of award of separate maintenance 

(3) Other matters. 

Pa—^Yoong v. Young, 162 A.2d 45, 192 Pa.Super. 343. 
2. Mo.—Lovingood v. Lovingood App., 472 S.W.2d 
58. 

Pa—Buit V. Burt, 166 A.2d 85, 194 PaSupcr. 34— 
Smith V. Smith, 208 A.2d 915. 205 PaSuper. 402. 
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Unch Ulnch, iO Chest 75. 

j 36(2).-Selection of Mat¬ 

rimonial Domicile 
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6 Conn.—CJ jS. cited in Toth s Toth, 178 A 2d 542, 

23 Conn Sup 161 

Pa—Kowakhick v Kowaichick, 144 A.2d 742, 187 
PaSuper. 201 

S C —Godwm V Godwin, 140 S E2d 592, 245 S-C- 370 
8 Fla—Fisher v Fisher, App, 134 So.2d 27^ 

Ill—Hildebrand > Hildebrand. 244 NE.2d 866, 105 
Ili.App.2d 261—Motykowski v Motykowski, 282 
N E 2d 458, 4 IllApp.Sd 957 
Ky.—^Thomas v. Thomas, 320 SW.2d 803 
La.—Smith \ Smith, App., 148 So 2d 827, wnt ref 150 
So 2d 767. 244 La 143—Doucei v Doucet, App.. 
158 So.2d 896 

Md—Lewis v Lewis. 284 A2d 2!, 13 Md.App 550 
NY—Sacks v. Sacks, 271 N.Y.S2d 358, 26 A.D.2d 
575. 

Pa—Kowalchick v Kowakhick, 144 A.2d 742, 187 
PaSuper 201—Popovic \ Popovic, 171 A.2d 608, 
195 PaSuper 291, affd. 187 A.2d 164, 409 Pa 
456—Sacks v Sacks. 188 A.2d 856, 200 PaSuper. 
223—DiMUia v. DiMiha 203 A.2d 382, 204 Pa.Sn- 
per. 188-Sniith v. Smith, 340 A.2d 552. 235 Pa 
Super. 286. 

Altamura v Altamura 40 W’ash. 40—Michener 
V Michener, 40 Wash. 78—^DiMilia v DiMilia 83 
Montg. 1—Turzai v Turzai, 112 P.LJ. 435—Sen- 
senig V. Sensenig, 59 Lanc.Rev 489. 

RI.—Douglas V Douglas, 306 A.2d 847, 111 R.I. 760. 
S.C.—Godwin v Godwin, 140 S.E.2d 593,245 S.C 370 
Wis.-CahiU v Ghill, 131 N.W.2d 842, 26 Wis2d 173. 
Willful and malicious desertion 
Pa—Shore v Shore, 193 A2d 753, 201 PaSuper. 473. 
Mcngel v. Mengei, 55 Berks 60. 
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9. Conn.—Toth v. Toth, 178 A.2d 542, 23 Conn-Sup. 
161. 

D.C.—Matthews v. Matthews, Mun.App., 145 A.2d 
286—Busboom v. Busboom, 187 A.2d 122. 

Ill—Karinan v. Karman, 164 N.E.2d 521, 24 UI. 
App.2d 123— Martin v. Manin, 210 N.E2d 590,62 
m.App.2d 105. 

La.—^Stelly v. Montgomery, 347 So.2d 1145. 

N.Y.—Fox V. Fox. 186 N.Y.S.2d 542, 17 Misc.2d 998, 
affd 233 N.Y.S.2d 1014, 17 A.D.2d 939. 

Pa—Kowakhick v. Kowakhick, 144 A.2d 742, 187 
PaSuper. 201—^Rhme v. Rhine, 159 A.2d 544, 192 
PaSuper. 146—Yohey v. Yohcy, 208 A.2d 902. 205 
PaSuper. 329—Smith v. Smitk 340 A.2d 552, 235 
Pa.Super. 286. 

Knsovitch v, Knsovitch, 59 Ladk.Jur. 149—Yo* 
hey V. Yohcy, 52 Del.Co. 315—Bartosik v. Barto- 
sik, 114 P.LJ. 266. 

Va—Canavos v. Canavos, 108 S.E2d 359, 200 Va 
861—Cameal v. Clarneal. 176 S.E2d 305, 211 Va 
162. 

Husband unable to establitii home 

(4) Other statements. 

Pa.—^Krisovitch v. Krisovitch, 59 LackJur 149. 
Husband*s relative living at husband’s h<HK 
(4) Other statements. 

Pa—Keeports v. Keeports, 55 LanaRev. 377. 

Military post 

Pa—Blocker v. Blocker, 26 Fay.LJ. 191. 

10. Pa—Mengei v. Mengei, 55 Berks 60. 

11. S.C.—Inabinet v. Inabinet, 113 S.E2d 66, 236 S.C. 
52. 
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11.5. D.C—Busboom v. Busboom. 187 A.2d 122. 
Ky.—Thomas v. Thomas, 320 S.W.2d 803. 

Pa.—^Jablonski v. Jablonski, 146 A.2d 813, 188 PaSu¬ 
per. 337, affd 155 A.2d 614, 397 Pa 452. 
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Shod . Sh.-<f ■, C.Tfc —Thjr,-'"! . r-.-- 
ston, 10 Ches.t 135—Vlsreel » Msrr^e. 5* hc'it- 
6f>—Mc*>er i Moje**, In Car.>- 111 

Facts of particalar case 

SC —Inabioet » Inahnet 113 b E :i bt, Zln SC 52 

Refuli of homo distant from relative's home 

la—Douce! » DcHicei. . if* Sc 2d 

11. t0 P»—ScxtOB 1 Senior:, IC Che%! Zi^ 

12. NY—BiKzant \ Bazam. 43+ NYS2a 521, 
AD2d 3!G 

13 D C—Barnes % Bemcs. Miin.App, !4? A 2d 461 

14 Pa—Koca » Kocis, 51 Leh LJ. 6—DiMxlui v 

83 MoRig IjTzai v Turzai, 112 

PLJ 435 

14^ NY—Sazan! s Bazani 439 NYS-M 521. SC¬ 
AD 2d 310 

Pa—Fiteisoo ^ Fitelstsn, 15G AZd 589, !&9 Pa.Super 
366 

Banosik Bartouk, 114 P LJ 266 

15. DC—Matthews v Matthews, Man.App, 145 
A.2d 286 

N.Y.—Cavtilo V asallc, 359 NYS.2d 62S. "9 
Misc.2d 195 

Pa.—Filehoo v Frtelson. !50 A.2d 389. 189 Pa.Super 
366. 

Turzai V Tarzai, iI2 PLJ 435, 

IMse 107 

16. Pa.—Fitehon Filelsoo, 48 Luz.L.Rcg 293, affd 
150 A 2d 389. 189 Pa.S4iper 366 

20 Md—Sewell v. Sewell, 145 A.2d 422. 218 Md. 63 

21. Cal—Sousa v Freitas. 89 CalRptr 485, 10 
CA.3d 66a 

22. D.C —Barnes v. Barnes, MuiLApp. 148 A.2d 461 
—Busboom V. Busboom. MuaApp. 187 A.2d 122 

La—Samth v Smith, App, 148 So.2d 827, wni ref. 150 
So.2d 767, 244 La. 143 

Mont.—Mar|di> v, Murphy, 335 P2d 2%, 134 Moot 
594. 

N Y.—Tataik v. Tausik, 235 N Y.S2d 776, 38 Misc.2d 
II. 24. 

Physical and psy^oiogical inability 

Pa.—Mdli V. MeOi, 384 A.2a 1347, 253 Pa.Soper. 286. 

23. Md.—Lewis v. Lewis. 284 A.2d 21. 13 MdJkpp. 
55a 

24. Pa.—Santarsicro s. Santarsiero, 331 A,2d 868, 231 
Pa.Siiper 286. 

§ 36(3). -CSonstructive De¬ 

sertion 

24J0. OMifL-CJ.S. «M«ed at kiigdi fa Toch v. 
Toth. 178 A.2d 542. 23 Cotm.S«p. 161—Schwertz 
V. Schwertz, 177 A.2d 139, 197 Pa.Super. 255. 
Ncb.-CJ.S. ched fa Matz v. Matz, 159 N.W.2d 568, 
569. 183 Neb. 266. 

JnAddly evolved, cantioiisly applied 
Dd.—Moore v. Moore, 144 A.2d 765, 1 Storey 258. 
Constractf ve dbcaikMinieBt reeopii^ 

La.—Gdberti v. Gilberti, App., 338 So.2d 971. 

pngelOS 

25. Dd.—D. S. V. J. S.. 247 A.2d 125. 

D.C—Moore v. Moore. App.. 398 A.2d 32. Cert. den. 

100 S.Ct 74. 444 U.S 838, 62 LEd.2d 49. 

La.—Bcny v. Berry. 310 Sa2d 626—Johnson v. Welsh. 
334 So.2d 395. 

Md.—Deckmen v. Deckman, 292 A.2d 112, 15 Md. 
App. 553—dies v. Ches, 323 A.2d 651, 22 Md. 
App. 475. 

Mfaa.—CIS, cited fa Bark v. Bark, 102 N.W.2d 526, 
527, 258 Mbm. 46. 

Mo.—la re Marri^ of Uhb. App.. 549 S.W 2d 107. 
NJ.—Hts^persld v. Fitzgerald. 168 A.2d 851,66 NJ.So- 
per. 277—Gimaann v. Gatmann. 175 A2d 470, 70 
N J.Siiper. 266. 

Pa-CJJSL died fa MeSi v. MelK. 384 A.2d 1347, 
1349, 2S3 Pa.Sitper. 286. 
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Child of adalterowi re!atio«hip 

N J —Chalnatrs v Chal^neru 2^5 A 2d II"* N J Su- 
4*4 ifTd part, rend ir. part (3n oih. grds 
2". A 2d 4*s tf NJ :ht 

25.5 Md—ScMS V Seles 235 A 2d 235. 248 Md 

Ches n Ches. jr- Aid 651, 22 Md.App 475 

life's ai^Bg. name cailiag. and failure to 
cook aMais. etc. 

.Ala-Bean > Bean. .42 Sold 263. 2‘?3 Ala. 477 

Exccfsive boose cleaning 

Md—Hoffman s Hoffman. 215 A 2d 808, 241 Md. 
!:i 

Single or isoiated assaults 
D C —Hannon v Hannai, App.. 220 A.2d 94. 
PreocoipntMMi with stMiey insuffickut 
Md—Abrams v Abrams, 229 A 2d 103, 246 Md 588. 
One indignity; occasioaal acts or words 
t2i Other statements 

Md-Murphy s. Murphy. 237 A 2d 523. 248 Md 455. 
Refnsal to amve to new locatioB 
NY-Cavtlio V Casalks. 359 N.Y.S.2d 628, 79 
Misc.2d 195 

26 DC—Hales v Hales, App, 207 A2d 657— 
Grollman s Crollman, App., 220 A.2d 330 
ni—Karman v Karman. 164 N.E.2d 521, 24 III. 
App 2d 123 

Pa—Fok> V. Fdey, 146 A.2d 328, 188 PaSuper 292. 

Rosser \ Rosser. 21 Cambria 37—Dooley v 
Dodey, 33 Northumb LJ 115—Ycnna! v. Y’ermal, 
64 Lack-Jur P6-Howe v. Howe. ? Adams LJ 
40 

Order to leave 

(3) Other statements. 

N J.—Gutmann v. Guimann, 175 A 2d 470, 70 N.J.Su- 
per. 266. 

Seeming uyniictioa 

<2) After suit for divorce instituted wife’s banning 
husband by injunctkm was not construcuve desertion. 
Va.—Mcllwain \ Mcllwain, 212 S.E2d 284, 215 Va 
633. 

27. Ill—Pohren v. Pohren, 300 N.E.2d 288, 13 III. 
App.3d 380, app. alter remand 353 N.E2d 6, 40 
in.App.3d 1063. 

La—Qoinn v. Quinn, App., 2 Cir., 412 So.2d 649, writ 
den.. Sup., 415 SoJd 941 and 945. 

Md.—Stompf V. Stumpf, 179 A.2d 893, 228 Md. 350. 
N.Y.—Schine v. Schhie. 286 N.E2d 449, 31 N.y.2d 
113, 335 N.Y.S2d 58. 

Pa—Foley v. Foley, 146 A,2d 328, 188 PaSuper. 292— 
Decker v. Decker, 160 A,2d 242. 192 PaSuper. 
234—Cammann v. Cammann, 272 A.2d 241, 217 
Pa.Super. 376. 

28. 11!.—Karman v. Kannan. 164 N.E2d 521, 24 
Ill App.2d 123—Varap v. Varap, 222 N.E.2d 77, 
76 Ill.App.2d 402. 

Va.—Breschd v. Brescbel, 269 S.E2d 363, 221 Va 208. 
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29 J. More than physical propinquity involved 
in maniage 

N.Y—Dieiner v. Wemer. 203 N.Y.S.2d 829, 8 N.y.2d 
206, 168 N.E2d 654. 

Abtndogiaefit at^ limited to technical physical 
separtfkm 

N.Y.— Diemer v. Diemer. 203 N.Y.E2d 829, 8 N,y.2d 
206, 168 N.E2d 654. 

It is not absence from the common 
habitation, but absence from the hab¬ 
itation of the injured and innocent 
spouse that constitutes desertion.^ 


29.10 Pa— Jeanette Jeanette, 175 A.2d 145, 196 

PaSuper 295. 

30 Del—Livani Livani, Super,, 148 A.2d 776, 1 

Storey 515. 

SC—McLaughlin v. McLaughlin, 136S.£.2d 537, 244 
SC 265—Lindsey v. Lindsey, 143 S.E2d 524, 246 
SC. 282. 

Constructive desertion in Pennsylvania 
(5) Pa—Jeanette v Jeanette, 175 A 2d 145, 196 Pa. 
Super. 295 

Dunovitz V Dimovitz, 29 Leh.LJ 109. 

(6i Pa—Pingor v Pmgor, 149 A.2d 141. 188 Pa.SU' 
per. 447. 

Failor v. Failor, 14 Cumb. 87, 
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31. Ala.—Bean v. Bean. 142 So.2d 263, 273 Ala. 
477—^Statham v. Statham, 211 So.2d 456, 282 Ala. 
322 

Ark —Lambert v Lambert, 316 S.W.2d 822, 229 Ark. 
533. 

Del —D S V. J. S., 247 A2d 125, 

Ill-—Gillespie v. Gillespie, 216 N.E2d 462, 70 111. 
App.2d 38 

La.—Hamngton \. Campbell, App. 3 Cir., 413 So.2d 
297. 

.Md.—Colburn v Colburn, 292 A.2d 121, 15 Md.App. 
503. 

N.C.—Somerset v. Somerset, 165 S.E.2d 33, 3 N.C.App. 
473. 

Pa.—Decker v. Decker, 160 A.2d 242, 192 Pa.Super. 
234. 

Va.—Hoback v. Hoback, 158 S.E2d 113, 208 Va. 432. 

Abnormal sex relations 

Md.—Soles V Soles. 238 A.2d 235, 248 Md. 723. 

32. Conn.—Toth v. Toth, 178 A.2d 542. 23 Cbnn.Sup. 
161. 

La.—^Bcnry v. Berry, 310 So.2d 626 

33. La.—Gum v. Guin, App., 378 So.2d 1022. 

34. Conn.—Toth v. Toth, 178 A.2d 542, 23 Conn.Sup. 
161. 

D.C—Hales v. Hales, App., 207 A.2d 657. 

Pa.—^Danna v. Danna, 144 A.2d 465, 187 Pa.Super. 
129—Herwig v. Herwig, 420 A.2d 746, 279 Pa.Su¬ 
per. 65 

Barr v. Barr, 59 Lanc.Rev. 34. 

S.C.—McLaughlin v. McUughlin, 136 S.E2d 537, 244 
S.C. 265. 

Va.—Breschel v. Breschel, 269 S.E2d 363,221 Va. 208. 

Misconduct ground for limited divorce 

(2) D.C—Stanley v. Stanley, App., 234 A.2d 810. 
34 JO. U.—Kirk v. Kirk. App. 1 Cir., 413 So.2d 592. 

35. D.C—Hales v. Hales, App., 207 A.2d 657—Con-» 
nets V. Conners, App., 208 A.2d 94. 

Pa.—Field v. Field. 8 Bucks 186. 

S.C—Vickers v. Vickers, 176 S.E2d 561, 255 S.C 25. 
Va.—Stoffi V. Stolfi, 126 S.E2d 923, 203 Va. 694-Ho- 
back V. Hoback, 158 S.E2d 113, 208 Va. 432. 
Conduct justifying separatioii insufficient 
Pa.—Giberson v. Giberson, 8 Bucks 23—Keqiorts v. 
Keeports, 55 Lanc.Rev. 377. 

36. La.—^Burnett v. Burnett, App., 324 So.2d 622. 

Rage 111 

36J. Md.—Bryce v. Biyce, 181 A.2d 455, 229 Md. 
16, 98 A.L.R.2d 917—Hamilton v. Hamilton, 218 
A.2d 584, 242 Md. 240, cert den. 87 S.Q. 239, 
385 U.S. 924, 17 LEd.2d 147—Carpenter v. Car- 
penter, 262 A.2d 564, 257 Md. 218. 

Richardson v. Richardson, 304 A.2d 1, 17 Md. 
App. 665—Ches v. Ches, 323 A.2d 651, 22 Md. 
App. 475. 

Matters held insufficient 

(3) Other matters. 

Cal.—Manzanares v. Manzanares, 12 Cal.Rptr. 239, 190 
CA.2d 771. 

Md.—Moran v. Moran, 149 A.2d 399, 219 Md. 399— 
Luther v. Luther, 195 A.2d 60S, 233 Md. 92—Ot- 
terbacher v. Otterbacher, 216 A.2d 554, 241 Md. 
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260—Murphy v. Murphy, 237 A.2d 523, 248 Md 
455—Coover v. Coover, 267 A.2d 119. 258 Md. 

643. 

Neff V. Neff. 281 A.2d 556, 13 Md App. 128- 
Bryant v. Bryant, 294 A.2d 467, 16 Md App 186 
36.15. Ala.—Ross v. Ross, 181 So.2d 491, 279 Ala. 

50. 

Md.—Bryce v. Bryce, 181 A 2d 455, 229 Md. 16. 98 
A.L.R.2d 917. 

N.Y.-Yaron v. Yaron, 378 N.Y.S.2d 285, 84 Misc.2d 

644. 

Pa.—Dooley v. Dooley, 33 Nonhumb.LJ. 115—Ycrmal 
V. Ycrmal, 64 LackJur. 176 
36.20. Md.—Bryce v. Bryce. 181 A.2d 455, 229 Md. 

16, 98 A.L.R.2d 917—Sackman v. Sackman, 203 
A.2d 903, 236 Md. 237. 

Bryant v. Bryant, 294 A.2d 467, 16 Md.Ai^. 
186. 

Neb.—Matz v. Matz, 159 N.W.2d 568, 183 Neb. 266 
37. D.C—TiWjs V, Tibbs, Mun.App., 155 A.2d 73— 
Collins V. Collins, MunApp, 156 A.2d 676 

Nagging and disagreeaUeness 
Ill.—Beh V. Belt, 174 N.E.2d 212, 30 Ill.App.2d 263 
(2) Other statements. 

Md.—Hoffman v. Hoffman, 215 A.2d 808, 241 Md. 
118. 

Threat 

(2) Held to justify spouse in leaving home, 
in.— David V. David, 243 N.E.2d 485. 102 IU.App.2d 
102 . 

Charges of infidelity 
(4) Other matters. 

La.—Chaisson v. Chaisson, App., 152 So.2d 832. 

Conrt order requiring spouse inflicting cruelty 
to leave 

N.C—Somerset v. Somerset, 165 S.E2d 33, 3 N.C.App. 
473. 

For all practical purposes divorce ac¬ 
tion for constructive desertion based 
on extreme cruelty is the same as di¬ 
vorce action for extreme cruelly, ex¬ 
cept for a different waiting period.^*-^ 

383. Ga.—^Brown v. Brown, 124 S.E2d 399, 217 Ga. 
671. 

NJ.—Fitzgerald v. Fitzgerald, 168 A.2d 851,66 NJ.Su- 
per. 277. 
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383. D.C.—Mazique v. Mazique, C.A., 356 F.2d 801, 
123 U.S.App.D.C. 48, cert. den. 86 S.Ct. 1882,384 
U.S. 981. 16 L.Ed.2d 691. 

39. Md.—Liccini v. Liccini, 258 A.2d 198, 255 Md. 
461 

40. D.C.—Potts V. Potts, Mun.App., 171 A.2d 263. 
42. D.C.—Hates v. Hates, App., 207 A.2d 657. 

Pa.—^Valerio v. Valerio, 444 A.2d 1166, 298 Pa.Super. 
265. 

Lack of candor 

Md.—^Richardson v. Richardson, 304 A.2d 1, 17 Md. 
App. 665. 
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52. La.—Chaissmi v. Chaisson, App., 152 So.2d 832— 
PhiUpott V. PhiUpott, App., 285 So.2d 570, writ 
ref.. Sup., 288 So.2d 643. 

Md.—Keibcr v. Kerber, 214 A.2d 164, 240 Md. 312— 
V. Ballan, 248 AJld 871, 251 Md. 737. 
NJ.—Jacobs V. Jacobs, 263 A.2d 155, 109 NJ.Super. 
287. * 

N.Y.—Levy v. Levy, 385 N.Y.S.2d 314, 53 A.D.2d 833. 

Wrongful intent 

(2) Nonmalicious refusal till religious ceremony per¬ 
formed no 

N.Y.—Dtemer v. Dicmer, 203 N.Y.S.2d 829, 8 N.Y.2d 
206, 168 N.E2d 654. 


Jnstifkatioii 

(I) N.Y.—DeAngclis v. DeAngdis. 588 WS2d 
744. 54 A.D2d 1088, 388 N.V5.2d 1023 
(7) Other matters. 

Md.—Peed \ Peed, 192 A.2d 494, 232 Md 220 
N Y —Devon v Devon. 214 N Y S 2d 109 

Van Nostrand v. Van Nostrand. 231 N V S 2d 
806. 35 Misc 2d 434. 

Separate beds or rooms 

(1) Md.—Fortman v, Fortman. 243 A 2d 517, 250 
Md. 255—'W’hiiehurst v. Whitehurst, 264 A.2d 822. 257 
Md. 685. 

(2) Md —Parsons v Parsons, 258 A.2d 437, 255 Md 
602. 

Refusal as mriermining essential stmcture of 
marrii^ 

N Y -Dicmcr v. Dioner, 203 N.Y S 2d 829, 8 N Y 2d 
206, 168 N.E2d 654. 
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53. Statutory period not tolled by departure 
NJ,—^Jacobs V. Jacobs, 263 A 2d 155, 109 N.J-Super 

287. 

54. D.C.—Hates v. Hales, App, 207 A.2d 657 
Md.—Parsttts v Parsons, 258 A 2d 437, 255 Md 602— 

Whitehurst v. WTiitehursl, 264 A. 2d 822. 257 Md. 
685. 

N.Y.—Passantino v. Passantino, 450 N.Y.S.2d 98, 87 
A.D.2d 973. 

S.C.—Vickers v Vickers, 176 S.E2d 561, 255 S.C 25 
Va.—Hoback v. Hoback, 158 S.E2d 113,208 Va 432— 
Cameal v. Cameal. 176 S.E2d 305, 211 Va 162. 

In niincns 

(2) III.—Belt V. Belt, 174 N.E2d 212, 30 ni.App.2d 
263—Foster v. Foster, 249 N.E2d 114, 110 Ill App 2d 
128. 

Effect on marriage institution held critmion of 
abandonment 

N.Y.—Diemer v. Dtemer, 203 N.Y.S.2d 829, 8 N Y 2d 
206, 168 N.E2d 6S4. 

Separatioa allowed where primary rights and 
duties infoived 

N.Y.-Dtemcr v. Diemer, 203 N.Y.S.2d 829, 8 N.Y,2d 
206, 168 N.E2d 654. 

Not **cessati<» from cohabitation’* 

S.C.—BcnncfieW v. Bennefieki, 209 S.E2d 563,263 S.C. 


55. Ala.—Smith v. Smith, 179 So.2d 734. 278 Ala 
608. 

Dei_j. w. P. v. R. E P.. Cb.. 301 A.2d 318 
Md.—Richardson v. Richardson, 304 A.2d 1, 17 Md. 
App. 665. 

553. Ala.-Calhoun v. Calhoun. 179 So.2d 737, 278 
Ala. 610. 

§ 37 . -Period of Desertion 

Library References 
Divorce ^37(5, 6). 

56. Ala.—Jackson v. Jackson, 120 So.2d 568, 270 Ala. 
596. 

Cal.—Ewing v. Ewing, 105 P.2d 586, 16 Cal.2d 208. 

Burt V. Burt, 9 CaLRptr. 440, 187 C.A.2d 36 
D.C.—^Mazique v. Mazique, C.A., 356 F.2d 801, 123 

U. S.App.D.C. 48, cert. den. 86 S.Ct. 1882, 384 U.S. 
981. 16 L.Ed.2d 691. 

Oatley v. Oattey, Mun-App., 161 A.2d 834. 
Fla.—Stone v. Stone, App., Ill So.2d 486—Poerschke 

V. Poerschke, App., i 14 So.2d 30—Bednar v. Bed- 
nar. App.. 121 So.2d 456. 

Ill.—Hilliard v. Hilliard, 167 N.E.2d 451, 25 IU.App.2d 
468. 

l 0 wa—Lehmktthl v. Lehmkuhl, 145 N.W.2d 456, 259 
Iowa 686. 

Ky.—CJ jS. cited in Dunning v. Dunning, 325 S.W'.2d 
315, 318. 

NJ.—Fi tzg erald v. Rtzgerald, 168 A,2d 851, 66 N.J.Su- 
per. 277. 


DIVORCE §37 

Page 116 

N y —CaroHo v Carolio. 290 N V.S :d 425, 56 Misc.2d 
1013—Xapian v Kapiian. 329 N Y.S-2d 750, 69 
Misc Id 198 

Pa—Hanng v Hanng. 52 Berks 34—Zimmennan 
Zimmerman, 14 Cumb IS 

SC.—.Adams v Adams, 155 SE2d 760, 244 S.C 143. 

W Va-Ball \ Ball, 179 S E 2d 221, 154 W' Va. 739— 
Ramey v Ramey, 284 S E2d 628. 

Date of filing of complaint 

(6i Other matters 

Md —Lyons v Lyons. 426 A 2d 446, 48 MdApp. 312, 
Requirement held satisfied 
Tenn —Daves v. Daves, .App, 576 S.W’ 2d 4 
Period immeiHately preceding institution of sdt 
*4^ Other nutters 

Ala—Emens v Emens. 167 So 2d 163, 277 Ala. 80. 
Fla—Reynolds v Reynolds. App, 117 So.2d 16. 

Mmn —Bark v Bark, 102 N W'.2d 526, 258 Minn. 46. 

Purpose of requirement as to time, etc. 

(2) Other suteinents. 

SC.—Ncdlctti V Nolletti, 132 S£.2d il. 243 S.C. 20. 
Conduct occnrring after actkm brons^t as not 
satisfying requirement 

Va.—^Smitb v. Smith, 116 S.£.2d 110, 202 Va. 104— 
Plattner v, Plattner. 11? S E2d 128, 202 Va. 263— 
Beckner v. Beckner, 132 SE2d 715. 204 Va. 580. 

Statute not tolled by filing of coraplalnt 
Miss.—Richey v. Richey, 185 So.2d 431 
Time stops running on punting of decree of 
limited divorce 

D.C—Stanley v. Stanley, App., 234 A 2d 810, 

One year 

Ga —Ivey v. Ivey, 209 S E.2d 590, 233 Ga. 45. 

N y -PhiUips V Phillips, 419 N.Y.S.2d 573.70 A.D.2d 
30. 

Separate nuuntenance suit not toOing statute 
Ark.-Lytte v. Lylte, 583 S.W.2d I, 266 Ark. 124.. 
Statute not tolled by divorce counterclaim 
Ark.-Lytte v. Lytle, 583 S.W.2d 1, 266 Ark. 124. 
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S63. NJ.-Fitzgerald v. Fitzgerald. 168 A.2d 851,66 
NJ .Super. 277—Morrison v. Morrison, 300 A,2d 
182, 122 NJ.Super. 277. 

N.Y.—DeAngelis v. DeAngelis, 388 N.Y.S2d 744, 54 
A.D.2d 1088, 388 N.Y.S2d 1023. 

Not run for statutory period 
Wash.—Roach v. Roach, 432 P.2d 579. 72 Wash.2d 
144. 

56.10. NJ.—Babushik v. Babushik. 384 A.2d 574, 
157 NJ.Super. 128 
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59. Cal.— Manzanares v Manzanares, 12 Cal.Rptr. 
239, 190 C.A.2d 771. 

D.C—^Mitchell v. Mitchell, App., 194 A.2d 828. 

La.—Loudenback v. Loudenbadc, App., 407 Sa2d 73. 
Pa.—^Johnson v. Johnson, 171 A.2d 638, 195 Pa.Super. 
447—Smith v. Smith, 208 A.2d 915, 205 Pa.Super. 
402. 

Muth V. Muth, 30 Leh.L.J. 102. 

60. La.—Boudreaux v. Tanner, A(^., 295 So.2d 511. 
Pa.—Zimmerman v. Zimmennan, 236 A.2d 785, 428 

Pa. 118. 

South v. Smith, 208 A.2d 915, 205 Pa.Sttper. 
402. 

Hill V. Hill, 13 D. & C.2d 609. 

Sexual relations 

<1) Pa.—Smith V. Smith, 10 LdianoQ 173, affd. 208 
A.2d 915, 205 Pa.Super. 402, rearg. rrfused 10 Lebanon 
319. 

(6) Other matters. 

Pa.—Vasstlas v. Vassilas, 8 Chest 419. 

61. Pa.—Mengel v. Mengel, 55 Berks 60. 
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}Mge 117 

^ NJ—Semer. ^ Sene^ 2"4 A 1:1 f" 
per. 41J 

WVa—Ball ^ "*’«• SE:« :54 Va 

SocccsHTe snts of divorce 

Fla.—RejncAis i RcjnotAv Apj? . : I” S: 2d ;t 

65 Ohio—SelaOR \ Ncisors, :!C S’ E2d ir. 3 OhK- 
AppZdZn 

CoUitBtMMi never refoned 

N.y—Smith % Smith, 284 NYSZa 531, 55 MiscZd 
!72 

66 La.—Kuchta i. Kuchta, App. 296 Sold 3:6, 
apjidKiatKin den, Sup, 29Q Sc lUi !«G* 

68 Md—Hoffman v Hoffman 215 A 2d 808, 241 
Md 118 

Pa —Oaitunis Ganuna, I'?: A.2d 236 201 Pa Super 
222 

69. Gonstractive desertkw 

Del.—D S V. J S-, 24? A.2d 125 

70 Mis&.—Cnsmell v Cnswell. 182 So.2d 58-, 254 

Mtaa 746 

Pa.—JaWomki v JaMooskt, 146 A 2d 815, 188 Pa Su¬ 
per 337, affd 155 A-2d 614, 39' Pa 452 

It has been held that desertion con¬ 
stitutes a continuing offense and each 
new day is deemed a fresh violation of 
the marital obligation/' * 

71J5 NY—Smith Smith, 284 N.YSJd 501, 55 

Mttc.2d 172-Kaplan v Kapian, 290 NY.S.2d 
345. 56 Misc2d 860, affd 297 N YS.2d 88!. 31 
A.D2d 247. 

poge 118 

71 La.—Pabma v Palama. App., 277 So.2d 468. 
Pa.—Ganmns v. Ganonis, 192 A-2d 236, 201 PaSaper 

222 . 

S.C-CJ5. dted in Cleveland v Cleveland, 121 S.E.2d 
98, 101, 238 S.C 547. 

Constructive desertion. Cause of 
action on ground of constructive deser¬ 
tion is complete but not mature at time 
of separation, and no further act of 
offending spouse is needed, and there 
is nothing he can do unilaterally to 
prevent maturing of action.’^ ^ 

72L5. NJ.—Fttzgeraid v. Fitzgerald, 168 A.2d 851, 66 
277. 

§ 38(1). — Consent of Complain¬ 
ant 

73. Ala.—ThomiKon v. Thompson, 196 So.2d 412, 
280 Ain. 566. 

DL-Gilkspie v. GiBespie, 216 N.E2d 462, 70 III. 
App.2d 38. 

Ky.—Dmming v. Duiming, 325 S.W.2d 315. 

La.—Coorvaie v. Courvilie, App.. 181 So.2d 277— 
Schoen v. Sdioen, App., 259 So.2d 626—Seals v 
Jacobs, App.. 292 Sa2d 88S-Kuchta v. Kuchta, 
App., 296 So.2d 326, appiicatkm den.. Sop., 299 
SoJd 801. 

N.Y.—Belaadrcs v. Belandres, 395 N Y.S.2d 458, 58 
A.DJd63. 

N.C—Lemons v. Lemons, 206 S.E2d 327, 22 N.C App. 
303, 

Pa.-Waiper v. Walper. 182 A.2d 209, 198 Pa.Super. 
409. 

Pan! V, Pml 9 Comb. 27—Schraaer v. Schraner, 
64 LadtJur. 42—Nastas v. Nastas, 22 Uw.LJ. 37. 
S.C—C4,& dted in Oevelaiid v. Ckvelaiid. 121 S.E.2d 
98. IQO, 238 S.C. S47-CJ,S. unoled in Reaves v. 
Reaves, 206 S£.2d 40S, 406, 262 S.C 499. 
Tex.-CJS. ckad in Jackson v. Jackson, 470 S.W.2d 
276, 279, err. lef, no rev. err. 

74. Cd—Ewn^ v. Ewtag, 105 P.2d 586. 16 Cal.2d 


B-t » B-- a. 9.7*: 44 . C A Id Jfr 
liC-Haje^ » Hiies, Apr Alctf"—Nrvak » 

Si.421 Ar? I!! Aid 54' 

I. —. V'.jcsK \ E Id 109. 23 KI App Id 
I'*!—Dransrir > Drahen:. S Lid 80f3, 15 
i.i Apr 4^: 

La— Mason i Misar. App Iff Sc. Id 1*6 
Md -ZJauf i ZaIsJ .45 A Id 414. 218 Md 99- 
BjchhdJz 4 194 A 2d 115 232 .Md 

3-4—Jester s Jester. II^ A £29 246 Md 162- 
W..ner v tA.Iner, 246 Aid ri 251 Md 13 
VY-Fremo*ii s Fremont. 242 NVSId 797. 19 
A Did *’38 mctKMt icr. 144 NY Sid ’'82. 13 
N Y Id 984. 194 N Lid 69C 
Pa-Burt s Burt, 166 .Vlld 85, 194 Pa Super 34— 
Bench s Bench. 185 A id 664, 199 Pa Super 
4u5—Guregham v Gureghun, 113 Aid 218, 206 
Pa.Super 4:i~Mallen s Mulkn. 114 A 2d 292, 
296 PaSupw 4-'C 

Field s Field, 8 Backs 186—Colin s Cohn, 10? 
PLJ 111—Painters Painter, 5* Lanc.Re\ 443— 
Dooies A Oooiey, 53 NcwihujnbL.J 115—Pretmk 
A Pretmk, 26 Beaser S3—Ho*c » Ho»c. 7 Adams 
LJ 4C 

SC—CJ.S, epated ia Reases a. Reaves, 206 S.£.2d 
40f. 406. 262 SC 499. 

Vofatttary depArtare 

(4) Something more necessary 
N J —Good V Good, 342 A.Id S’S. 135 N J Super. 56. 

RevocatioB of consent 

(3) Other matters 

Cal—Baker a Baker, 43 CaI.Rptr. 811, 233 C.A.2d 
569 

Pa.—Fitzgerald a Fitzgerald, 22 Beaver 202. 
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75 Ala.—^Thompson a Thompson, 196 So.2d 412, 
280 Ala. 566 

753. Ill.—Karroan a. Karman, 164 N.E2d 521, 24 
IU.App.2d 123—Draham v. Drabam, 168 N.E2d 
800. 26 m. App 2d 492—Boyd v Boyd, 207 
N E2d 350, 58 111 App.2d l-~^iUespie v. Gilles¬ 
pie. 216 N E2d 462, 70 IlLApp.2d 38. 

N.Y.—Schine v. Schine. 286 N,E2d 449, 31 N.Y.2d 
113, 335 N.Y,S.2d 449 

Pa.—Knsovitch v. Knsovttch, 59 Lack.Jur 149. 

SC—CJ3. fsoted a Reaves v Reaves. 206 S.E2d 
405, 406, 262 SC. 499 

75.10. Mo.—King v. King, App,, 382 S.W.2d 819. 
Pa.—Murphy v. Murphy, 205 A.2d 647, 204 Pa.Super.' 
576. 

Decker v. Decker, 77 Montg. 221. 

S.C—CJ3. quoted hi Reaves v Reaves, 206 S.E2d 
405, 406, 262 SC. 499. 

Va.—Smith v. Smith, 116 S.E.2d 110, 202 Va. 104 

Wife ordered out of home, etc. 

Pa.—Bench v. Bench. 185 A.2d 664, 199 Pa,Super. 405. 
Not re^dreoieiit to establisb fault cause of ac- 
tiOB 

NJ.—Good V. Good, 342 A.2d 578, 135 NJ.Supcr. 56 
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75.15. No reqoiFeaKBt that agreement be ar¬ 
rived at without anger 

Md.—Wilner v. Wilner. 246 A.2d 273. 251 Md. 13. 

75J20. Pa.—Mullen v. MuDen, 214 A.2d 292, 206 
Pa3ttper. 470. 

Wilhams v, Williams, 60 Sch.L.R. 195—Howe v. 
Howe, 7 Adams LJ. 40. 

7535. Pa.—JaWonski v. Jablonski. 155 A.2d 614, 397 
Pa. 452. 

76. Mo.—King v. King, App., 382 S.W.2d 819. 

S.C—CJ3. quoted at length hi Reaves v. Reaves, 206 
S.E.2d 405, 406, 262 S.C. 499. 

773. Ill.—Metoyer v. Metoyer, 235 N.E2d 882, 92 
Ill.App.2d 32. 

La.—Kuchta v. Kuchta. App., 296 So.2d 326, applica¬ 
tion den., Sup., 299 So.2d 801. 


77.10 III—Boyd A Boyd. 207 N.E 2d 350, 58 Ill 
App 2d 1 

Mo —Pippas V Pippas, App, 330 S W 2d 132. 

77.50 DC—Woodson v Woodson, App., 256 A.2d 
410 

Circumstances and conduct held to show con¬ 
sent 

La —Schexnayder a Schexnayder, App, 343 So 2d 393. 
Md-Ches a Ches, 323 A.2d 651, 22 Md.App. 475. 
Pa—Gureghun v. Gureghian, 213 A 2d 218, 206 Pa. 
Super 41L 

Gipple V. Gipplc, 73 Dauph. 379. 

SC—Reaves v. Reaves, 206 S.E.2d 405, 262 S.C 499. 
Circumstances and conduct held not to show 
consent 

ni-Thiess V. Thiess, 163 N.E.2d 109, 23 Ill.App.2d 
370 

Md—Wood V Wood, 176 A.2d 229. 227 Md. 211. 
Mo.—Ridgley v. Ridgley, App., 370 SW.2d 679. 

77.55 Md.-Wilner v. Wilner. 246 A.2d 273, 251 
.Md 13. 

77.70 Pa.—Gureghian v, Gureghian, 213 A.2d 218, 
206 Pa.Super. 411. 

Field V. Field. 8 Bucks 186. 
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78. Wyo.-CJ.S. quoted in Tyler v. Tyler. 332 P.2d 
489, 491, 79 Wyo. 200. 

79. Wyo.—CJ3. quoted in Tyler v. Tyler, 332 P.2d 
489, 491, 79 Wyo. 200. 

80 Mo—Ridgley v Ridgley, App., 370 S.W.2d 679. 
Pa.—Yohey v. Yohey, 208 A.2d 902. 205 Pa.Super. 329. 
81. D.C.—Woodson v. Woodson, App., 256 A.2d 410. 
Pa.-Yohn V. Yohn, 175 A.2d 117, 196 Pa,Super. 506. 

Zirpoli v. Zirpoli, 45 Del Co. 2, affd. 138 A.2d 
295, 185 Pa.Super. 878—Unch v. Urich, 10 Chest 
75—Shoemaker v Shoemaker, 10 Chest 180— 
Brown v. Brown. 61 Lack.Jur. 195 

83. Del —Paraskewich v Paraskewich, 223 A.2d 530. 

Consent induced by other’s misconduct 

Ala.—Thompson v. Thompson, 196 So.2d 412, 280 Ala. 
566. 
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83,5. Md.—Moran v. Moran. 149 A.2d 399, 219 Md. 
399. 

NJ.-Good V. Good, 342 A.2d 578, 135 N.J.Super. 56. 
N.C—Sauls v. Sauls, 213 S.E.2d 425. 25 N.C.App. 468, 
affd. in part, remd. in part 213 S.E2d 338, 288 
N.C 387. 

83,25. Del.—Husband B. v Wife B., Fam.a., 389 
A.2d 275. 

Fla.—Reynolds v. Reynolds, App., 117 So.2d 16. 

Pa.—Decker v. Decker, 77 Montg. 221. 

It has been held that the ^ling of a 
divorce action by the husband does not 
constitute a consent or encouragement 
to the wrife, who had abandoned the 
marital domicile without reasonable 
cause, to remain away from the mari¬ 
tal domicile.*^ ^ 

8330. Pa.—Colin v. Colin. 151 A.2d 801, 190 Pa3u- 
per. 125— Wagner v. Wagner, 299 AJd 45. 223 
Pa.Super. 241. 

84. ill—Schaaf v. Schaaf. 266 N.E2d 349, 132 HI. 
App.2d 115. 

Ky.—Dunmng v. Dunning, 325 S.W.2d 315. 

853. Pa.—Weimerskirch v. Weimerskirch, 107 P.LJ. 
239. < 

§ 38(2). -Offer of Reconcilia¬ 

tion 
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05. Pa.—Addis V. Addis, 76 Montg. 396. 
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963. N.Y.—Scrou v. Scrota, 186 N.Y,S.2d 713— 
Mttllane v. Mullane, 210 N.Y.S.2d 669,29 Misc.2d 
194—Oarfinket v. GarfmkcU 210 N.Y.S.2d 674,28 
Mi$c.2d 483, afTd. 226 N.Y.S.2d 675, IS A.D.2d 
916—Wrong v. Wrong, 231 N.Y5.2d 81, 36 
Misc.2d94. 

S.C-Clevcland v, Cleveland, 121 S.E2d 98, 238 S.C 
547. 

Wis.—Cahill v. Cahill, 131 N.W.2d 842, 26 Wis.2d 173. 

86.10. Ariz.—Nesmith v. Nesmith, 540 P.2d 1229, 

112 Aiiz. 248. 

D.C.—^Hales v. Hales, App., 207 A.2d 657. 

Pa.-.Williains v. Williams, 60 Sch.L.R. 195. 
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87. Iowa—In re Collins' Marriage, 200 N.W.2d 886. 
Pa.—Cunningham v. Cunningham, 75 Dau|A. 32— 

Brown v. Brown, 61 LackJur. 195. 

W.Va.—Gallaher v. Gallaher, 128 S.E2d 464, 147 
W.Va. 463. 

88. Ill—Hilliard v. Hilliard, 167 N.E2d 451, 25 Dl. 
App.2d 468. 

89. NJ.—Jacobs v. Jacobs, 263 A.2d 155, 109 NJ.Su- 
per. 287. 

90. In Looisiatta 

(7) Under an amendment of the statute, abandonment 
may be proved as any other fact in a civil suit Civ. 
Code, art 145. 

page J35 

91. Fla.—Rodda V. Rodita. App.. 159 So-ld 259. 

Pa.—In re Imbody's Estate, 38 Northumb.LJ. 149. 

93. D.C.—4jaskins v. Gaskins, Mun.App.. 175 A.2d 
783—Hales v. Hales, App., 207 A.2d 657—Wood- 
son V. Woodson, App., 256 A.2d 410. 

Md.—Stumpf V. Stumpf, 179 A.2d 893, 228 Md. 3Sa 
Pa.—Ganunis v. Ganunis, 192 A.2d 236, 201 Pa.Super. 
222—DiMilia v. DiMilia, 203 A.2d 382,204 Pa-Su- 
per. 188—Santarsiero v. Santarsiero, 331 A.2d 868, 
231 PaAipcr. 286. 

MacDonnell v. MacDonneU, 46 Del.Co. 274, 
affd. 154 A.2d 267, 190 Pa.Super. 397—Brown v. 
Brown, 61 LackJur. 195—Kohr v. Kohr, 71 
Dauph. 184—Keeports v. Keeports, 55 Lanc.Rev. 
377—Kocis V. Kocis, 31 Leh.LJ. 6—Eves v. Eves, 
53 DelCo. 121 

94. NJ.—Lysick v. Lysick, 220 A.2d 702, 91 NJ.Su. 
per. 394. 

Pa.—Jablooski v. Jabkmski, 146 A.2d 813, 188 Pa.Su¬ 
per. 337, affd. 155 A.2d 614, 397 Pa. 451 

Renewal of attempt 

Comt—Alden v. Alden, 154 A.2d 521 21 ComtSup. 
301. 

Comiterdaim based on extreme crnelty 

Fla.—Rodda v. Rodda, App., 159 So.2d 259. 

Faihire not excused 

Pa.-Yohey v. Yohey, 208 A.2d 902,205 Pa.Super. 329. 
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95.10. N.Y.—Fishman v. Fishman. 219 N.Y51d 
1007, 30 Misc.2d 858. 

96. in.—Krueger v. Krueger, 197 N.EJd 858, 47 
IlLApp.2d 134—Metoyer v. Metoyer, 235 N.E2d 
881 92 ni.App.2d 31 

La.—Schoen v. Schoen, App., 259 So.2d 626. 
N.Y.-Harris v. Harris, 259 N.Y.S.2d 481, 46 Misc.2d 
355. 

Pa.—Colin v. Colin, 151 A.2d 801,190 Pa.Super. 125— 
MacDonndl v. MacDonnell, 154 A.2d 267, 190 
Pa5uper. 397. 

Howe V. Howe, 7 Adams LJ. 40—Zimmerman 
v. 7 Adams LJ. 54, 16 Cumb. 29, 

afid. 218 A.2d 845, 207 Pa.Supcr. 786. 
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The deserting party is under an obli¬ 
gation to make a real effort to effect a 
reconciliation.’*-*^ 


96.16. D.C-Seabrook v Seatvook. App. 264 A.2d 
311. 

Md.—Wood V Wood, 176 A.2d 229. 

97. Cal.-Baker v. Baker, App.. 43 Cal.Rptr 811. 233 
CA.2d 569. 

IlL—Krueger v. Krueger, 197 N.E2d 858,47 m.App.ld 
134. 

La.—O'Neal v. O'Neal. App.. 394 So.2d 68! 

Md.—KeAer v. Kerbcr. 214 A.2d 164, 240 Md. 312. 
N.Y.—Dominick v. Dominick, 205 N.y.S.2d 503, 26 
Misc.2d 344. 

Pa.—MacDoimell v. MacDonnell, 154 AJd 267, 190 
Pa.Sq)er. 397—Decker v. Decker, 160 A-2d 242, 

192 Pa.Super. 234. 

Dooley v. Dotrfey, 33 Northumb.L.J. 115 
S.C—InAinet v. Inabinet 152 S.E2d 553,249 S.C. 65. 
W.Va.—Gallaher v. Gallaher. 128 S.E2d 464. 147 
W.Va. 463. 

973. Mass.—Caim&traio v. Cannistraro, 223 N.E2d 
692. 352 Mass. 65. 

Mo.—Lovingood v. Lovmgood, App., 472 S.W.2d 58. 
NJ.—Fitzgerald v, Fitzgerald. 168 A.2d 851,66 N J3u- 
per. 277. 
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99. N.Y,—Keely v. Kecly, 216 N.Y.S.2d 301, 28 
Misc.2d 955. 

2. Md.-Kaletav.Kaieta.233A.2d 468.247Md.517. 
NJ-—Gutmann v. Gutmann, 175 AJd 470, 70 NJ3u- 
pcr. 266. 

N.Y.—Dominick v. Doniiuck, 205 N.Y,S.2d 503, 26 
Misc.2d 344. 

Pa.—Walper v. Walper, 182 A.2d 209, 198 Pa.Super. 
409. 

Krickich v. Krickich. 20 Beaver 271—Colin v. 
Colin, 107 P.LJ 121—Mengel v. Mcngel, 55 Berks 
60—^Zimmerman v. Zimmerman, 7 Adams LJ. 54, 

16 Cumb. 29, affd. 218 A.2d 845, 207 Pa3uper. 
786. 

S.C—CJ3. fBoCed at length ia Inabinet v. Inabinet 
152 S.E2d 553, 554, 249 S.C 65. 
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23. NJ.—Semely v. Semdy, 274 A-2d 57, 113 NJ. 
Super. 411. 

Offer held not made in good feitb 

La.—Russdl v. Russell, App., 333 So.2d 277. 

Ma—Ridgky v. Ridgley, App., 370 S.W.2d 679. 
Pa.-Mullen v. Mullen, 214 AJd 292, 206 Pa.Super. 
470. 

2.15. Fa.—^Zimmerman v. ZimuKitnan, 7 Adams LJ. 
54, 16 Cumb. 29, affd. 218 AJd 845, 207 P83u- 
per. 786. 

3. Pa.—Mengel v. Mengd, 55 Berks 60. 

33. NJ.—Gutmann v. Gutmann, 175 A.2d 470, 70 
NJ.Super. 266, 

4. Pa.—Larsen v. Larsen, 132 A.2d 883,184 Pa.Super. 

221, affd. 141 A.2d 353, 392 Pa. 609. 

Sexton v. Sexton, 10 Chest 289—Bccmer v. 
Bcemer, 8 LAanon 289. 

Improper oooditioiis 

(4) Pa.—Walper v. Walper, 182 A.2d 209, 198 Pa.Su¬ 
per. 409—Bench v. Bench, 185 A.2d 664, 199 PfcSuper. 
405. 
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9. NJ.—Gutmann v. Gutmann, 175 A.2d 470, 70 
NJ.Super. 266. 

5. C.—InidMnet v. Inabinet 1J2 S.E2d 553, 249 S.C. 65. 

11. Cal—Baker v. Baker, 43 Cal.Rptr. 811, 233 
CA.2d 569. 

N.Y.—Seaman v. Seaman, 322 N.Y.SJd 377, 37 A.DJd 
551. 

12. lU.—Hilliard v. HiUiaid, 167 N.E2d 451, 25 111 
App.2d 468. 

13. RcicctioB of offer jnstiffed 

Pa.—Smith v. Smith, 208 A.2d 915, 205 Pa.Sttper. 402. 
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14.10 NY —V Zizzi, 331 NYS.2d 295, 69 
Misc.2d 977 

§ 39 , -Intention, Willfulness, 

and Malice 

14.50. Ill—Kairoan v Karman, 164 NE2d 521, 24 
m.App2d 123 

Ky—Dunnmg v. Dunning, 325 SWJd 315. 

Lx-Bclou V. Bekw, App., 231 So.2d 580, writ ref. 235 
So.2d 97, 256 La. 70 
Pa.—Addis V. Addis, 76 Montg. 3%. 

15. Md.—Apt^egarth v Ap|4egarth, 210 A.2d 362, 

239 Md. 92—Ballan v. Ballan, 248 A 2d 871, 251 
Md. 737 

Pa.—Ganunis v, Ganuiut 192 A.2d 236, 201 PaSiqier. 
221 

S.C—Bond V Bond. 166 S.E2d 302, 252 S.C 363. 
Va.—Bresche! v Bresefad, 269 S.E,2d 363, 221 Va. 208. 
Wyo.-Tyler v. Tyler, 332 P2d 489, 79 Wyo. 200. 
153. Fla.—Stone v Stone, App., Ill So.2d 486. 

15.10. N.Y.—Bazant v. Bazant 439 N Y S.2d 521, 80 
A.D.2d 310. 

15.15. N.Y.—Devon v. Devon. 214 N.Y.S.2d 109. 
Temporary absence 

(1) Ill—Karnan v Karman, 164 N.E2d 521, 24 
IlLApp.2d 123. 

N.Y.—Hams v. Harris, 259 N.Y.S.2d 481, 46 Misc.2d 
355. 

(3) Other statements. 

La.—Bdou V. Belou, App., 231 So.2d 580, writ ref. 235 
So.2d 97, 256 La. 70. 
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16. Ark.-Koury v. Koury. 323 S.W.2d 554, 230 Ark. 
536. 

Ill.—Karman v. Karman, 164 N,E.2d 521, 24 HI. 
App.2d 123 

N.D.—Mann v. Mann, 120 N.W.2d 390. 

Pa.-Smith v. Smith, 150 A.2d 881, 189 Pa.Super. 186. 
“Wfllful” 
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21.20. IE—Karman v. Karman, 164 N.E2d 521, 24 
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800, 26 nLApp.2d 492. 

§ 40. Gross Neglect of Duty 
Library References 
Divorce 4»32. 



27A CJS 22 


§40 DIVORCE 

Page 134 

2250 fi —St,hTi?r*r , \ Z~i 

Pt-Super !55 

^ «, ^ vj- ifc PIdT-. :j4K^- 

Cradty ud neglect is separate grrmnds 

f2< Other matters 

Kan—Tajimi! s Talmar, 455 F Id 5*4. 2Z: kar Kl 

^ ' Stephens, :5<3 NiEId 

26 Ohio—Gsimcber s GtjnvJ^r I*? \ £ Id j** 
CWiic App Id 55 

Acts coMtitBtiag gron aq^t 

Oltto—GlMncher * Glimcbcr, I's S tid ov,- 
App 2d 55 

Tjmiiaki \ Tymjp.sfci, HI N £ Id 4 gt s oh*.- 
Mac 202 ' 

Acts not coBstitating gross neglect 

(3} Ohio—Giimcher % Glimciier. 2^5 N E ld r *9 

Ohio App.2d 55 

Pa.— Rinkus s Rmlas. 63 Lack /ur 43 

Cradty as eleneat 

Ran.—Hvnmack s Hamm«;k. 370 P.2d 93. 189 Kan 
S^Hajnes % Haynes. 446 P.2d *'49. 2C2 Kan 

28 Ohio—Kenned) % Kenned). 165 N.E2d454, ill 
Ohio App 432—Glimcher \ Giimcher 2‘'8 
NE.2d 37. 29 Ohio App 2d 55 


29. 

32. 

33. 


page 135 


Ohio—CJA iiaoted hi Kenned) v. Kenned). 
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Md.—Rhoderick v. Rhoderick, 168 A.2d 518, 224 Md. 
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Tex.—Hausladen v. Hausladen, Civ.App., 388 S.W.2d 
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A statute authorizing divorce for in¬ 
compatibility arising out of rift and 
discord cannot be applied when such 
rift and discord is generated by circum¬ 
stances other than a conflict of person¬ 
alities.^** 

38.6. Del.-T. v. T., 314 A.2d 176. 

340 P.2d 168, 54 Wash.2d 

Attitude 
(2) Other matters. 

Conm-Sarafin v. Sarafm, 247 A.2d 500, 28 Conn.Sup. 

48. Me.—Dresser v. Dresser. 225 A.2d 395. 
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1161—Jones v. Jones, 121 N.W.2d 668, 255 Iowa 
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Utah—Barrett v. Barrett, 403 P.2d 649, 17 Utah2d 1. 
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901, 48 L.Ed.2d 826. 

§ 42. Mutual or Voluntary Separa¬ 
tion 

Library References 
Divorce <8=»36. 

page 138 

42. U.S.-jOn»a v. Islmndtsen Co., D.C.N.Y., 204 
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Pendency of prior actions 

O Other instances 

Mo—Milchdl > Muche’!. App, 581 2d 8"! 

Absence in military smrice considered in com¬ 
putation of time 

La.—Gardner V Gardner, App !25So2d463 

Statute held valid 

RI—Harwood Harwood, 385 A.2d 1055, 120 RI. 

145. 

SC-Smgley v Single>', 18! SE2d H, 256 S.C 117. 

Statute not controUing 

NR—Rodnque v Rodrique, 300 A.2d 312, U3 N.H. 

49 

Period of noncohabitatiott must be prior to fil¬ 
ing of suit 

Md—Lukat v. Lukat, 319 A.2d 818, 21 Md.App. 354. 

Purpose 

NJ—Aitbrandt % Aitbrandt, 322 A 2d 839, 129 NJ. 
Super. 235. 

4S.5. Mo—Mitchell v Mitchell, App., 581 S.W.2d 
871 

Visit under same roof without relations not 
break of time 

Wash.—Thomas v. Thomas. 363 P.2d 107. 58 Wash.2d 
377. 

Separation not intmnipted by pending divwce 
litigation 

Nev.—Bozelli v BozelH, 458 P.2d 356, 85 Neb. 525. 

47 Dei.—Wife V. v. Husband V., 291 A-2d 277. 
Rolph V. Rolph, Super, 149 A.2d 744, 1 Storey 
552. 

D.C.—Glendening v. Glendenmg. App., 206 A.2d 824 
—^Johnson v, Johnson. A;^., 221 A.2d 85 
La.—^Sciortino v. Scktrtino, App., 188 So.2d 224, writ 
ref. 190 So.2d 237, 249 La. 726—Wadsworth v. 
Wadsworth, App.. 328 So.2d 719. 

Md.—^Sullivan v. Sullivan, 197 A.2d 910, 234 Md. 

67—^Miller v. Miller, 205 A.2d 794,237 Md. 237— 
Fedder v. Fedder, 235 A.2d 553, 248 Md, 161 
Carney v. Carney, 295 A.2d 791 16 Md.App. 
243. 

Mo.—In re Marriage of Dilloii, App., 559 S.WJd 81. 
EL—Rosano v. Rosario, 229 A2d 59, 102 R.I. 175. 

Essential proof 

(2) Other matters. 

D.C.—Henderson v. Henderson, App., 206 A.2d 267. 

Manner of reaching i^reement 

Md.—Lukat v. Lukat, 319 A.2d 818, 21 Md.App. 354. 

In North Carolina 

(2) N.C—Rkhardson v. Richardson, 127 S.E2d 525, 
257 N.C. 705. 

(12) Other statements. 

N.C.—^Richardson v. Richardson, 127 S.E2d 525, 257 
N.C. 705—Jones v. Jones, 135 S.E2d 554. 261 
N.C. 612. 

Moody v. Moody. 117 S.E2d 724, 253 N.C. 752. 
Kirby v. Kirby, 215 S.E2d 798. 26 N.CApp. 
322. 

Agreement admowledged or snbscribed 
N.Y.—Jacobs v. Jacobs, 284 N.Y.S.2d 326, 55 Misc,2d 
9. 

Competency of parties as factor 
Va.—Crittenden v. Crittenden, 168 S.E2d 115, 210 Va. 
76. 

Purpose oi filing isrorision 
N.Y.—Martin v. Martin, 312 N.YS.2d 520,63 Misc.2d 
• 530. 

Filii^ requirement 

N.Y.-Stone v. Stone, 359 N.Y.E2d 351, 45 A.D.2d 
967. 

Application cf Ferlita, 318 N.Y.S.2d 406, 65 
Misc.2d 577, 
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SUtBtoi 7 reqHiremeRt f«r agrecmeat sitisfiMi 

N > - li.*n" - ’ «' - N ^ 4’*^ * 

Miv. S'* affc. }4.* \ ^ ■*. 42 A D Zi -^5" 

Divorce not granted vibeu A^eenKai void 

N ^ - Aris-.^ Arn 4-^ , f IZ '4^, *fc N * :- 
*5^: 4f N 1 !>:» 

A sepiiM'it*n a?r*'t-mfcr" r»*, ac¬ 
cepted ai a oria.a- ducuir-e*;! rf separa¬ 
tion fur tne purj^ose uf a diworce action 
pursuant to htaiute unless it is tainL-d 
but the exi?tfcrice uf sucn UtiHl can only 
be deiemimed at triai. ' 

47,1 \ > ' Vlarfc.'iKt? . Zt 5*3 N > S Idl 

STZ "" M.st 2d yv. 
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47.5 U -~VIi]k- % M:i;=: Apr I**? S’ Zi IOC 
Nev—Pea-son > Fca.Swr. 559 P Zd ;S6. Ns', “fc 
47.10 La—ScjcTTiHw . Scjortir.j. App, Z09 Sc 2d 
55? m.:. -i. S: ..a _5Z La 4t. 

N€\ —Suthe:.anc . SutfterjaTid, *C P Zd 5&1, *'* Nev. 
304-1-‘a. 1..%:. - Pcd .'59 PZd 5fee. 2" Ne\ 
76 

47.15 \J-Axiorand' v Altbrandt 312 A 2d S39, 
129NJSupe' Z5; 

40 E)ei~’V^ 'k5' Hnaba-d S j'S A.2d 451 
DC—Taylors Tavior App 191 \.Zd .40 
Md—Camo Camcy 295 A.Zd "92 lb Md App 
245 

NV--Keei<. kuis. .<fc N i.S Zg 3G1, 2S MiscZc 
95: 

SeiHtfstioB cansed by fault of spoose 

D«I —s Viillc..’. 209 A 2d .bb S Stor,-) .VZ— 
Wife V Husband V 291 A Zd 
Separation held volvntary 
D.C—Seat>r<nk s. Seabrook App. 264 A.2d 3i} 

48J5 Va -'Hooke/ Hookei, S £ 2d 34, Zla Va 
415 

Abaence of bona fide offer of recoacUiation 
Dei. -Wife A \ Husband V 291 A 2d 277 
D.C —SeatH*coK « Seabrook, App,, 264 A.2d 311—Lee 
% Lee App 307 A 2d 757 
Md.~Chalkle> i Chalkley, 203 A 2d 877. 236 Md. 329 
Aggresaioa is sniiateral 
Dd -Wife \ V. Husband V . 291 A.2& 277 
48.15. Dei—Buchanan > Buchanan, 229 A 2d 832. 
iBHUUty 

La.—Cor) % Cory, App., 39Z So2d 937, sv.-it den., 
Sup., 399 So.2c 609 

48.30. D.C--Hales hales, App., 207 A,2d 657— 
Smith \ Smith, App, 2.^6 A.2d 833—Rzeszotarski 
V. RzesyEotardu, App., 296 A 2d A^i. 

48J5 D.C—Henderson v Henderson, App.. 206 
A,2d 267—Smitn v. Smiin, Aj;^., 256 A.2d 833. 
Md.—Lukat V. Lukat, 319 A.^ 818, 21 MdApp 354. 
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4830. Md.-Lukat v Lukat. 319 A.3d 818. 21 Md. 
App. 354. 

AccpiiesceBce 

(5) Other tnaiters 

Del -Malunc) v Malc.ney 183 A 2d ;72,4 Storey S-S 
D.C.—Henderson v Henderson. App.. 206 A 2d 267 
Md.-Rhoderick s. Rhodenck, 168 A.2d 518, 224 Md 
478. 

4835. DC--Henderson s Henderson, Aiq? 206 
A.2d 267 

48.40. Goodftith 

(2) Othei matte.*^ 

D.C.—Henderson * Henderson, App. 206 A 2d 26? 

A bona fide offer by one spouse to 
end the separation destroys the volun¬ 
tary nature of the separation.^ 


48.4i M’ -M-rar ^ Mirar. 149 Aid 399. 219 
Vf; , Fe'^ger Z 5 \2d 25! ir 

Mu 3Z—♦ 5 * 1 :.": ZfcZ A Zd "62, 25" Md. 
2*-' 

No datv oa wronged spoase to seek restoratioo 

De — Wif. ^ X Hisoa-xC \ Z**, Aid 2"" 

Statatc held to alter prior law 

M« -Ca**ie> » Carney, 29f Aid "92. 16 Md.App 
24.‘ 

48.55 S' \ -TantJeff s Tantiefr. 303 N.Y S 2d 433, 
bj SAaeZd 608, afTd 5C7 NYSId 198. 33 
A D 2d 895 

49 Aia—ShdtCHB v Shelton, Cn., 263 So,2d 505, 48 
Ah Apr: 204 

De. - Wite \ ^ Husband V.. 2'#i A.2d I*?? 

N.) —Shapirj v Shapiro. 295 NY.S2d 785, 59 
Miw 2d 4,2 

\t—Win^lx^a > Winsioa, 251 A 2d 419. 127 Vt 428 

la North OntiliBa 

r2) \ C —Richardson v. RKhardsoo, 127 S E 2d 525, 
25' S C 705—Pickens v Pickens. 127 SE,2d 889. 258 
SC 84—Eubanks » Eubanks, 159 SE2d 562, 273 
NC 189 

^10) Plaintiff not required tc shoa that be is injured 
part) 

N C -CHerby v. Overby, 158 S E 2d 799, 272 N.C 636 
(III Wde as defeating action based on one year's 
'•epa^atior. by proving husband abandoned her 
N C -Rupert v. Rupert, 190 S.E2d 695, 15 N.CApp. 
730, cert den 191 S-E2d 759, 282 NC 153. 
(ilji Other matters. 

N C —Sauls V. Sauls, 2IS S.E2d 338. 288 N.C. 387. 
Not at faait where caase siiown 
La—hiioi \ Fuon, App 334 So 2d 488 

50 Del—Buonassisi \ Buonasusi, 267 A 2d 888. 
Idaho—Wilson v Wilson, 341 P 2d 894, 81 Idaho 375— 

WTiite V. White, 480 P.2d 872, 94 Idaho 26. 
Ld-Ro) 1 Florane, 119 So 2d 849, 239 U 749 
Wagner v Wagner, App. 248 So-2d %. 

N.Y —Fnschman v Fnschman, 295 N.Y5.2d 70. 58 
Misc.2d 208. affd 299 N.YS.2d 805, 31 A.D,2d 
208-Tantlefr s. TantlefF, 303 N.V.S2d 433, 60 
Misc.2d 608, affd. 307 N.Y.S.2d 198, 33 AD.2d 
898 

Va.—Canavos v. Canavos, 139 S E.2d 825, 205 Va. 744, 
14 A.L.R.3d 495 —CJjS. cited in Canavos v. Cana¬ 
vos. 139 S E2d 825, 828,205 Va. 744, 14 A.L.R.3d 
495—Mason v. Mason, 165 S.E2d 392. 209 Va, 
528 

Sobseqiieat conduct 

N J —Dunston v. Dunston, 305 A 2d 813. 124 NJ.Su- 
per. 214 

Tex -Fields v. Fields. CivJVpp. 399 S W.2d 958. 

No recoBciiiatioo 

La—Nethken v. Neihken, 307 So.2d 563. 

Fault not issue i^seut demand for aliuKHiy 
La.—Brady v. Bndy, App.. 388 So.2d 57. 
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51. Nev.—Pearson v. Pearson, 359 P.2d 386, 77 Nev. 
76 

51.50. La.—Carter v. Carter, Af^. 2 Cir., 41S So 2d 
243, writ den.. Sup., 420 So.2d 164 
N.J.-AndeKon v. Anderson, 300 A.2d 186. 122 N.J. 
Super 285—EUam v. EUam. 333 A.2d 577, 132 
N.J.Super. 358. 

Ohio—Bennmgttti v. Boinington, 381 N.E.2d 1355, 56 
Ohio App.2d 201, 10 0.0 3d 201. 

51.60 Del.—Wife v. Husband. Super.. 238 A.2d 606. 
N.C—Beck V. BecE 187 EE2d 355, 14 N.CApp. 163. 
**C<dtabitatiOB** 

(3) Other statements. 

Md—Smith V. Smith, 262 A 2d 762. 257 Md. 263. 
NJ —Ballard v. Ballard, 307 A.2d 637, 124 NJ.Super. 
462. 

N.Y —Som V. Stiow 410 N.y.S,2d 318, 65 A.D.2d 790. 
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Criteria 

N’J —Ballard v. Ballard, 307 A.2d 637, 124 NJ.Super. 
462 

51.65 N.L—EUam v. Ellam, 333 A-2d 577, 132 NJ. 
Super. 358 

N C—Matter of Adamee’s Estate, 230 &E.2d 541, 291 
NC 386. 

51.70 Md.-CJ.S. qnoted at length in Lillis v. Lillis, 
201 A 2d 794, 796, 235 Md. 490. 

Jacksem v. Jackson, 284 A.2d 654, 13 Md.App. 
725. 

SJ.—-DeRienzo v. DeRienzo, 290 A.2d 742, 119 NJ. 
Super 192—Ballard v. Ballard, 307 A.2d 637, 124 
NJ.Super 462, 

S C —CJ5. cited in Barnes v. Barnes, 280 S.E2d 538, 
539, 276 S.C. 519. 

Date of separation 

Md.—Carney v. Carney, 295 A.2d 792, 16 Md.App. 
243 

52. Del.—Wife v. Husband, Super., 238 A.2d 606. 
La.__Boyd v. Boyd, App., 348 Sa2d 121. 

Md—Jackson v. Jackson, 284 A.2d 654, 13 Md.App. 
725. 

N.C.—Richardson v. Richardson, 127 S.E2d 525, 257 
N.C. 705. 

S2S. Ala.—PhiUips v. Phillips, 166 So.2d 726, 277 
Ala. 2. 

NJ—DeRienzo v. DeRienzo, 290 A.2d 742, 119 NJ. 
Super. 192. 

52.10. Idaho—Adams v. Adams, 403 P.2d 593. 89 
Idaho 84. 

Severance of marital relations 
Del—Heckman v. Heckman, 245 A.2d 550, 35 A.L. 
R.3d 1234. 
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The mere fact of social contact be¬ 
tween, parties seeking divorce for a 
statutory period, as when a spouse re¬ 
turns to family home over a holiday 
and spends the night with one of the 
children does not preclude the granting 
of a divorce.” ” 

55.15. N.C—Tuttle v. Tuttle, 244 S.E.2d 447. 36 
N.CApp. 635. 

54. Ark.-03iford v. Oxford, 373 S.W.2d 707, 237 
Ark. 384. 

Md.—Hamilton v. HamUton, 218 A.2d 684, 242 Md. 
240, cert. den. 87 S.CL 239, 385 U.S. 924, 17 
EEd.2d 147. 

56. Conn.—Schaefer v. Schaefer, 217 A.2d 70, 26 
Conn.Sup. 224. 

N.Y.—Schacht v. Schacht. A.D., 301 N.Y.S.2d 151, 32 
A.D.2d 201—Plancher v. Plancher, 317 N.Y.S.2d 
140, 35 A.D.2d 417, affd. 278 N.E2d 650, 29 
N.Y.2d 880, 328 N.Y.S2d 444—Rubin v. Rubin, 
317 N.Y.S.2d 571, 35 A.D.2d 460. 

Abelson v. Abelson. 298 N.Y.S.2d 381. 59 
Misc.2d 172. 

N.C.—Wilson V. Wilson, 132 S.E2d 695, 260 N.C 
347—Becker v. Becker, 138 S.E2d 507, 262 N.C 
685. 

Statute construed 

N.Y.—Fnschman v. Fiischman, 295 N.Y.E2d 70, 58 
Misc.2d 208, affd. 299 N,Y.S.2d 805, 31 A.D.2d 
208-Failla v. Failla, 367 N.Y.S.2d 935, 81 Misc.2d 
959. 

Substantial cmnpliance with separation decree 
snffident 

N.Y.—Van Vmt v. Van Vort, 310 N.Y.S2d 641, 62 
Misc.2d 981—Roth V. Roth, 344 N.Y.E2d 739, 74 
MiseJd 135. 

Foreign separation decree 
N.Y.—Harris v. Harris, 318 N.Y.&2d 361, 36 A.D.2d 
594, 

Peck V, PecE 356 N.YE2d 517,78 Misc.2d 207. 
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Jodgneiit held not to constitute separation de> 
cree 

»»},y,_-Becker v. Becker, 353 N,Y.S.2d 796, 44 A.D.2d 
676, affd. 330 N.E.2d 646, 36 N.Y2d 787. 369 
N.Y.S.2d 697. 

Liebling v. Liebling, 352 N.Y.S.2d 758. 76 
Misc.2d 465—Peck v. Peck. 356 N.Y.S.2d 517, 78 
Misc.2d 207. 

One year 

N.C—Harrington v. Harrington, 210 S.E2d 190, 286 
N.C. 260. 

58. Minn.—Riley v. RUey, 141 N.W.2d 146, 273 
Minn. 551. 

N.C.—Morris v. Morris. 262 S.E.2d 359, 45 N.C.App. 
69. 

§ 43. Nonsupport of Wife 

62. Md.—Russell v. Russell, 167 A.2d 770, 224 Md. 
329. 

Mo.— Richardson v. Richardson, App., 524 S.W.2d 149. 
N.Y.—Kaplan v. Kaplan, 329 N.Y.S.2d 750, 69 Misc.2d 
198. 

Pa.—Rinkus v. Rinkus, 63 LackJur. 43. 
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63. La.—Carrier v. Carrier. App, 258 So.2d US. 
Neb.-Murphy v. Murphy, 121 N.W.2d 404, 175 Neb. 

239. 

N.Y.—Unk V. Link, 193 N.Y.S.2d 27. 21 Misc.2d 60. 
mod. on oth. grds. 201 N.Y.S.2d 548, 11 A.D.2d 
651—Stampler v. Stampler, 224 N.Y.S.2d 185. 

R.I.—Poulin V. Poulin, 195 A.2d 54,96 R I. 506, rearg. 

200 A.2d 465, 98 R.1. 165. 

Wis.—2:achman v. Zachman, 101 N.W.2d 55, 9 Wis.M 
335. 

Prior consensual separation no bar 
N.Y.—"St. Germain v. St. Germain, 258 N.Y.S.2d 594, 
23 A.D.2d 763, affd. 209 ^.E2d 813, 16 N.Y.2d 
764, 262 N.Y.S.2d 492—Olmstead v. Olmstead, 262 
N.Y.S.2d 375, 24 A.D.2d 605, app. gr. rearg. den. 
263 N.Y.S.2d 304, 24 A.D.2d 736, affd. 219 N.E.2d 
428, 18 N.Y,2d 652, 273 RY.S2d 76—GoWman v. 
Goldman, 291 N.Y.S.2d 832, 30 A.D.2d 689. 

64. La.—CJ,S. quoted at length in Lerch v. Lerch, 
App,, 277 So.2d 159, 162. 

N.Y.—^Rabinowitz v. Rabinowitz, 321 N.Y.SJld 934,66 
Misc.2d 543. 

65. N.Y.—Palese v. Palese, 267 N.Y.S,2d 542, 25 
A.D.2d 540. 

Nadler v. Nadler, 224 N.YA2d 297. 32 Misc.2d 
905. 

67. N.Y.-RUSS V. Russ, 177 N.YA2d 875, 12 
Misc.2d 373—Dominick v. Dominick, 205 N.Y. 
S.2d 503, 26 Misc.2d 344. 

Offer in good faith 

N.Y.—People ex rd. Roosevelt v. Roosevelt, 216 N.Y. 
S.2d 604, 13 A.D.2d 334, affd. 182 N.E2d 291, 11 
N.Y.2d 873, 227 N.Y.S-2d 686. 
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71. Wis.—Zachman v. Zachman, 101 N.W.2d 55, 9 
Wis.2d 335. 

Conduct held to constitute nonsnpport warrant¬ 
ing diyorce 

(1) Ark.—Alston v. Alston, 415 S.W.2d 578, 242 
Ark. 804. 

Nonsupport held not shown 

(3) Other matters. 

Ala.—^Nichols v. Nichols, 151 So.2d 219, 274 Ala. 681. 
La.—Dehberto v. DeUbcrto, App., 337 So.2d 1221. 
N.Y.—Bruckner v. Bruckner, 209 N.Y.S2d 347. 

Gladstone v. Gladstone, 232 N.Y.S.2d 449, 35 
Misc.2d 206. 
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75. La.—CJ,S. quoted at length in Urch v. Lerch, 
177 So.2d 159, 163. 

Nd).—Murphy v. Mur^diy, 121 N.W.2d 404, 175 Neb. 
239. 
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77 La.—Bahnsen 7 Bahnsen, Af^, r** So 2d 654. 

78 La—Bahnsen > Bahnsen. A 33 , 17" So.2d 654 
81. La—Lerch \ Lerch, .App, So 2d 159—Bahn¬ 
sen V Bahnsen, App, 17" So 2d 6f4 

Wis—Zachman v Zachman, 101 N W.IM 55, 9 Wis 2d 
335 
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84. Neb -Schalk v Schalk, 95 N W 2d 545. 168 Neb 
229. 

§ 44(1). Personal Indignities 

89, Mo—Rogers v. Rogers, App., 430 S.W’.Zd 305 
Pa—Marklcy v. Markle>. 223 A 2d 565, 207 Pa.Super 
758, 

Trout V, Trout. 8 Adams LJ 69, 17 Cumb 75. 

§ 44(2). -What Constitute In¬ 

dignities 

Library References 
Divorce <^29. 

90.50. Pa.— Gord<m v. Gordon, 19 Beaver 195—Sim- 
cox V, Simcox, 49 Del 97—Stable v. Stable, 5 
Adams LJ 138. 
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92. Ma—Schwarz v. Schwarz, App, 427 S.W.2d 734 
—Buettmann v. Buettmann, App., 465 S.W 2d 
868 

93. Mo.—diver v, Olivo*, 325 S.>V.2d 33. 

Moore v. Moore, App, 337 S.W.2d 781—Miski- 
men v. Miskimen, App., 344 S.W.2d 289—Mayor 
V. Mayor. App.. 351 SW2d 810. 

94. Fla.-King v. King, App., 240 So 2d 326. 

Mo.—diver v. Oliver. 325 S.W.2d 33. 

Mo(»‘e V. Moore. Aj^., 337 S.W,2d 781—L- 

J-S-V V- H- S-. App. 514 

S.W.2d I. 

Pa.—Manley v. Manley, 47 Del. 164, affd 164 A.2d 
113, 193 Pa.Super. 252, 

95. Mo.—Motwe v. Moore, App., 337 S.W.2d 781. 
Pa.—Sparling v. ^wriing, 22 Law.LJ, 5. 

9SJS. Pa.—Rhinehart v. Rhinehart, 180 A.2d 82, 197 
Pa.Super. 558. 

Gilten V. Gillen, 48 DelCo. 333—Gcrenbcck v, 
Geienbeck, 81 Montg. 31, affd. 186 A.2d 49, 199 
Pa.Super. 410. 

96. Mo.—Reeves v. Reeves, App., 399 S.W.2d 641— 
Schwarz v. Schwarz, App., 427 S.W,2d 734—Rog¬ 
ers V. Rogers, App., 430 S.W.2d 305—McGehee v. 
McGehee, App., 448 S.W.2d 300—Richardson v. 
Richardson, Ak>., 524 S.W.2d 149. 

Pa.—Woiobey v. Wordbey, 190 A.2d 167, 201 Pa.Supcr. 
41—Stofko V. Stcrfko, 191 A.2d 697, 201 Pa.Supcr. 
301—Leucci v. Leucci, 395 A.2d 1333, 261 Pa.Su- 
per. 102 . 

Wyo.-Gfll v. GiU, 363 P.2d 86 . 

Discretion of court 

Mo.—Oliver .v. Oliver, A{^., 325 S.W.2d 33—Spain- 
hower v, Spainhower, App., 441 S.W.2d 755. 
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97. Ma—Heam v. Hearn, App., 437 S.W.2d 153. 
Pa.—Foley v. Foley, 146 A,2d 328, 188 Pa.Super. 292— 

McAnulty v. McAnulty, 175 A.2d 892, 196 PaSu- 
per. S34—Simons v. Simons, 176 A.2d 105, 196 
PaSuper. 650—Piscoe v. Pascoe, 191 A.2d 739, 
201 PaSttper. 357.—Margolis v. Margdis, 192 
A.2d 228, 201 PaSuper. 129. 

98. Pa—Melli v. MelU, 384 A2d 1347. 253 PaSuper. 
286. 

R. v. S., 10 Cumb. 123. 

98A Wash.—Moore v. Moore, 379 P.2d 719, 61 
Wash.2d 611. 

98.10. Wash.—Robuck v. Robuck, 385 P.2d 50, 62 
Wash.2d 917. 

98.15. Pa-Herger v. Hcrger. 169 A.2d 329, 195 
PaSuper. 40—Darcy v. Darcy, 176 A.2d 919, 197 


PaSuper. 100—Gnffie v, Gnffie, 289 Aid 198, 

::G PaSuper 461. 

Wife's living with imotiicr bus 

Mo -J V IL. App, 419 S W 2d 461 

99. Mo —Evjcn v Evjcn, App, 409 S W 2d 271. 

Pa—Fodor v Fodor, 292 Aid 485. 221 PaSuper. 
321—Sells V. Sells, 323 A.2d 20. 228 PaSuper. 

331—Duknttn v Dukmen, 420 A-2d 667, 278 Pa 
Super 530 

Wash—Spezia v :^pezia 356 P.2d 588, 57 Wash.2d 
281. 

Wya—CJ.S. 9 Mted in Bosebetto v. Boschetto, 343 
P 2d 503, 504. 80 W>o 374 

Similar statemeiit 

Mo —Moore v Moore, App., 337 S W 2d "81 
Ark.-Welch v. Welch, 491 S.W.2d 598. 254 Ark 84. 
W>o—Oakes v. Oakes, 43© P.2d 116, 
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99.5 Mo.—Sahm v. Nahm, App, 477 S.W,2d 713. 

1 Pa—Reddick v Reddick. 108 P LJ. 353, affd. 166 

A.2d 553, 194 PaSuper. 257—Crouthers v. 
Croutbers, 48 Del. 409. 

2 Mo.—Rogers v Rogers, App., 399 S.W.2d 606— 

Heam v. Heam, App., 43’’ S.W.2d 153 
Pa—Gmffre v. Giuffre, 144 A.2d 477, 187 PaSuper. 
154—^Simons v. Sinnons, 176 A.2d 105, 196 Pa.Su- 
per. 550 —^Sordmann v. N’ordmann, 205 A.2d 690, 
204 PaSuper 562. 

Wyo—Anderson v Anderson, 421 P.2d 165. 

3 Mo.—Moore v. Moore, App., 337 S.W.2d 781— 

Spencer v. Spencer, App., 382 S.W2d 237— 
O’Leary v O'Leary, App., 385 S.W.2d 346—^Rog¬ 
ers V Rogers, App., 399 S.W.2d 606. 

Pa—Parry v. Parry. 178 A.2d 851, 197 PaSuper. 321. 
W’yo.—Anders<m v Andetson, 421 P.2d 165 
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4 Ark.—Gibson v, Gibson, 356 S.W.2d 728, 234 Ark. 

954 

Mo.—Crowder v. Crowder, App., 522 S.W.2d 43. 

Or.—Azorr v. Azorr, 403 P.2d 777, 240 Or. 633. 

Pa.—Fodor v. Fodor, 292 A.2d 485, 221 PaSuper. 
321—McCurry v. McCuny, 420 A-2d 1113, 279 
PaSuper. 223. 

Wyo.—Gtll V. Gill, 363 P.2d 86— Anderson v. Ander¬ 
son, 421 P.2d 165—Clauss v. Clauss, 459 P.2d 369. 

Person of ordinary sensibilities 
(3) Other statements. 

Pa—Wit V. Wilt, 6 Lycoming 203. 
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5. Ark-Wiks V. Wiles, 437 SW.2d 792, 246 Ark. 

289. 

Mo.—^Heara v. Heam, 437 S.WJd 153. 

Pa—Gillen v. Gillen. 169 A.2d 340, 195 PaSuper. 
60—Com. ex rd. Reddick v. Redtfick, 181 A.2d 
896, 198 PaSuper. Ill—Walper v. Walpcr, 182 
AJd 209, 198 PaSuper. 409—Worobey v. Woro- 
bey, 190 A.2d 167, 201 PaSuper. 41—Nordmann 
V. Nordmann. 205 A.2d 690, 204 PaSuper. 562. 

When offense complete 

Pa—Foley v. Foley, 146 A.2d 328.188 PaSuper. 292— 
Sims V. Sims, 149 A.2d 528, 188 PaSuper. 439— 
Campbell v. Campbell, 208 A.2d 36, 205 PaSuper. 
207. 

6. Mo.—Rogers v. Rogeis, App., 399 S.W.2d 606— 

Reeves v. Reeves, App., 399 S.W.2d 641—Schwarz 
v. Schwarz, Aj[^., 427 S.W.2d 734. 

Other statemoit of rule 

(2) Additional statements. 

Pa—Snallwood v, Smallwood, 9 Cunib. 36—^En^ v. 
Engle, 38 Northumb.LJ. 58 

7. Mo.—Moore v. Moore, App., 337 S.W.2d 781. 
Pa—Goldfine v. GoWfme, 193 AM 695, 201 PaSuper. 

462. 

Dontas v. Dontas, 19 Beaver 143—DevHa v. 
Devlin, 45 Dd.Co. 251—Faynor v, Faynor, 54 
Sch.L.R. 24. 
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It can be effected at any moment np 
to tbe actual entry of the final 
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App. 388. 

La.—Ellois V. EUois, App., 145 Sa2d 123—Cooper v. 
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Tex.—ThoBiaaoB v. TbooMsoa. Ctv.App., 332 S.W.2d 
14K 

W.Va.—Corpea Imia Secandwa died in GoMnim v. 
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Misc.2d 713-Stahl v. Stahl, 221 N.V.S.2d 931, 
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V. Sadoff, App., 210 So.2d 614. 

N.Y.—Duffy V. Duffy, 200 N.Y.S.2d 150, 23 Misc.2d 
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266. 

No €<»doiiatioii 

ffl.—Rich V, Rich, 322 N.E.2d 610, 24 IIl.App.3d 1083. 
235. Ala.—Tate v. Tate, 148 So.2d 627—Dunlavy v. 

Dunlavy, 216 So.2d 281, 283 Ala. 303. 

N.Y.-MUler v. Miller, 237 N.Y.&2d 95. 

23,10. Ala.—Dunlavy v. Dunlavy, 216 So.2d 281,283 
Ala. 303. 

Mass.—Sldpan v. ZQdjian, App., 391 N.E2d 697, 8 
Mass.App. 1. 

N.C.—CJ5. cited hi Privette v. Privette, 227 S.E2d 
137. 140, 30 N.CApp. 305. 

24. N.C—Triplett v. Triplett, 248 S.E2d 69, 38 N.C. 
App. 364. 

25. La.—Smith v. Smith. App., 139 So.2d 813. 

Mo.—Reeves v. Reeves, App., 399 S.W.2d 641. 

Neb.—^hwarck v. Scfawaxck, 122 N.W.2d 489, 175 

Neb. 560. 

N.C—Malloy v. MaBpy, 234 S.E.2d 199, 33 N.CApp. 

56. 

CHd.—Tigert v. Tigert, App., 595 P.2d 815. 

Pa.—Howdl V. Howdl. 2 Adams LJ. 199. 

Tenn.—Edwards v. Edwards, App., 501 S.W.2d 283. 
Conditioiial coetdonation 
lowa-Fritz V. Fritz, 148 N.W.2d 392. 260 Iowa 409. 
Almost coodnshre endence 
Mo.—^ittoliower v. SpMnhower, App., 441 S.W,2d 
755. 

CondoBStioB not shown 
Ala.— flmimpirtB v. OoanpMXi, Qv., 258 So.^ 907, 47 
Ala.App. 565. 

IHrorce penniflsible 

Pa.—Barr v. Barr. 331 A.2d 774, 232 PaSuper. 9. 

page 206 

28. Fla.—Trtthewey v. Trethewey, App., 115 So.2d 
712. 

Ga.—Sutton v. Sutton, 160 S.E2d 385. 

IE—CoHinct V. CoUmet. 175 N.E2d 659. 31 IEApp.2d 
72. 

La.—Bloodworth v. noodwwdi, App., 306 So.2d 812. 
Md.—Neff v. Neff, 281 A.2d 556, 13 Md,App. 128. 
Ohm—Mas^haa v. Maughan, 184 N.E2d 628. 

Tex.—Haosladen v. Haosiaden, OvApp., 388 S.W.2d 
952—Wentworth v. Wentworth, av.App.. 454 
S.W.2d 238. 

Condonation not diown 

IB.—Rank v. Rank, 246 N.E2d 12.107 m.App.2d 339. 

29. IntoienUe severity 

Vt.—OaDant v. Gallant, 270 A.2d 593. 129 Vt. 16. 

30. Aik.— Weber V. Weber, 508 S.W.2d 725.256 Ark. 

549. 1 

33. Idaho-Fiscfaerv. Fischer, 443 P.2d 463.92 Idaho 
379. 

IB.—Coifinet v. CoBinet, 175 N.E2d 659, 31 !EApp.2d 
72. 

Iowa—CUE cited in Schantz v. SduuUz, 163 N.W.2d 
398. 404—CJ,S. eked in Lovett v. Lovett, 164 
N.W.2d 793, 802. 

Kan.—Sa»n v. Saint, 411 P.2d 683, 196 Kan. 330. 


La—Maghoio Maglxito. App. 135 So.2d 616—Ca¬ 

bral V. Heitkamp. App., 252 So 2d 353 
Pa —SchaefSer v Schaeffer. 10 Lebanon 65, cx«ptK»» 
(hsm. 10 Ldxuion 201—Baumgardner v. Baum' 
gardner, 78 York 99. 

page 207 

34. Ill.—Hagner v Hagner, 160 N E2d 824. 22 Ill 
App.2d 363. 

La.—SndoflT v. SedofT, App. 210 So 2d 614. 

343. Iowa—McNmnara v. McNaanara. 181 NW.2d 
206 

34.15. Kan.—Samt % S«nt, 411 P.2d 613. 196 Kan. 
330. 

36. La.-McWalers v. MeWaters, App., 209 So2d 
163- 

37. IIL-Riva V Riva, 235 N E2d 655. 93 IBApp 2d 
137. 

N.H.—Morgan v Morgan, 146 A2d 585, 101 N H. 470 
38 Md.—Sullivan v Suihvan, 162 A 2d 453, 223 Md 
74, 

39. Ark.—Weber v Weber, 508 S.W 2d 725, 256 Ark. 
549. 

N.Y.—Lowe V Lowe, 324 N.Y.S.2d 229. 67 Wise 2d 
271, affd. 322 N Y S 2d 975, 37 A D 2d 525 
Patience and forbearance 
{!) La.—^Ma^iolo v. Magboio, App., 135 So.2d 616. 

|M«e208 

40JS. S.C.-Biiero v. Buero, 143 S.E2d 719, 246 
S.C, 355. 

page 209 

41. Ark.—Narisi v. Nana, 320 S.W.2d 757. 229 Ark. 
1QS9. 

La.—Robertson v. Robertson, App., 215 So.2d 521. 
Miss.—Stribhng v Stnbling. 215 So.2d 869. 

Ma—Gregg v. Gregg, App, 416 S.W.2d 672. 

Neb.—Medivee v. Mishvec, 109 N.W.2d 393, 172 Nd>. 
290—Fletcher v. Fletcher, 156 N.W,2d 1, 182 Neb. 
549 

NJ.—Momson v. Momson, 300 A.2d 182, 122 NJ.Su- 
per. 277. 

N.C—Lc^xd V. Ledford, 271 S.E2d 393, 49 N.C. 
App. 226. 

413. Miss.—StnTiling v. StrWing. 215 So.2d 869. 

Pa.—CoBtt, V. Sanders, 144 A.2d 749, 187 Pa.Supcr. 
494—Jones v. Jones, 151 A.2d 643, 189 Pa.Super. 
461—Boyd v. Boyd, 171 A.2d 555, 195 Pa Super. 
371. 

Sbefiiert v. Sbdbert, 33 hk>rthainb.LJ. 46. 

41 Md.—Neff v. Neff, 281 A.2d 556^ 13 McLApp. 
128. 

Miss.—Stribfing v. StribUng, 215 So.2d 869—Chaffin v. 
Chafffe, 437 So.2d 384. 

S.C.—Bankhead v. Bankhead, 173 S.E.2d 372, 254 S.C. 
78. 

Vt-Strong V. Strong, 185 A.2d 924, 123 Vt. 243. 
Va.—Brooks v. BrocAs, 106 S.E2d 611, 200 Va. 530. 
43, D.C—Novak v. Novak, App., 212 A.2d 341. 
La.-^rown v. Brown, App., 260 So.2d 66, writ ref. 262 
Sa2d 45, 261 La. 1067. 

433. S.D.—Brockd v. Broekel, 128 N.W.2d 558, 80 
S.D. 547. 

Wis.-CaklweB v. CaWweB. 92 N.W.2d 356, 5 Wts.2d 
146. 

page 210 

4735. Iowa—CJ3. looted in Erickson v. Eikkson, 
154 N.W.2d 106, 112, 261 Iowa 264. 

La.—Ford v. Ford, App., 292 So.2d 275. 

Va.—Gibsem v. ^bson, 153 S.E2d 189, 207 Va. 821. 
4730. N.Y.—Rotbenberg v. Rothehberg. 185 N.Y. 

S.2d 594, 8 A.D.2d 703. 

Statutory contrary impHcatioa 
N.Y.-Okun v. Okun, 245 N.Y,S,2d 92,41 Misc.2d 244. 
48. La.—Hickman v. Hidcraan, App- 227 So.2d 14. 
Pa.—^Schwartz v. Sdiwartz, 165 \.7d 127, 193 Pa3u- 
per. 628. 


DIVORCE §61 

Page 212 

sc-Buero v Btiero. 143 SE2d 719, 246 SC 355. 
ia New York 
(6) Other matters. 

NY-Skdnick V Skdmek. 2W NY.S.2d 63, 24 
Mnc 2d 1077. 

483 FU -Smith % South. App., 322 So.2d 560. 

While the resumption of marital rela¬ 
tions between Ibe parties to a pez»£ng 
divorce action does not terminate the 
proceeding, it does constitute grounds 
on which the proceeding may and 
should be dismis^ on a proper slew¬ 
ing at any time before judgment and 
accordingly even where a party Im 
appeared, he or she is entitled to notice 
of any further action whkh will have 
the effect of resuming die proeeed- 

48.10 Ky —Barrett v. Barrett, 474 S.W.2d 74, modi¬ 
fying Dantem v. Hoibcrt, 461 S.W.2d 539. 

PI«b211 

493 Fla.-Seifert v, Seiferth, App., 132 Sa2d 471- 
Albntton v. AHmtton, App., 212 So.2d 817. 

S.C—^Langston v. Langston, 157 S.E2d 858, 250 EC 
363. 

50 La.—Stewart v. Stewart, App., 175 SoJd 692. 
Md.—CJJS. cited ia SullivaB v. Saffivao. 197 A.2d 910, 
914, 234 Md. 67. 

Pa.—Adebs v. Addis, 76 Montg. 396—Boehe v. Bodie. 

84 Montg. 277, afM. 217 A.2d 755, 207 Pa3«per. 
361. 

51. Pa.-Com. v. Sanders, 144 AJd 749, 187 Pt-So- 
per. 494 

Sieftert v Shdbeit, 33 NortimrobXJ. 46. 

52,10, U.-Milkm v. MiBon, App., 352 Sa2d 325. 
Me.-Uttkficld v. Littlefield, 292 A.2d 204. 

Mich.—Cowsert v. Cowsert, 259 N.W.2d 393,78 hfich. 
App. 129. 

53. La.—Halverson v. Haiversou, App., 365 So.2d 
600. 

as Inutoid md wife fer more thm fife 
BOBtfas as condoidiig physical cmdty 
S.C—McLaughlm v. McLai^^din, 136 EE2d 537, 244 
S.C 265. 

54. La.-CJ3. dtod in ftown v. ftown. 260 Sa2d 
66, 68, writ den. 262 SoJd 45, 261 La. 1067. 

N.3.—Brittner v. Brittner, 306 A2d 83. 124 iiJStapa. 
259. 

Tenn.—Doe v. Doe, 438 EW.2d 353,59 TeaB-App. JOE 
Wash.—Strmgfellow v. StrngfeBofW, 350 PJd 1003. 56 
Washed 957. r^. den. and ma. 06 odk grds. 353, 
P.2d 671, 56 Wash.2d 957. 

543. Or.-VfeKee V. McKee. 375 PJd 826, 232 Or. 
377. 

page 212 

54.10. La.-Hrfv«soB V. Halvenoa^ Apfx, 365 Sa2d 

6oa 

NJ.—Brittner v. Brittner. 306 A.2d 83. 124 VJSaper. 
259. 

Factxw 

La.—Jordan v. Jordaa. ^pp., 394 So2d 1291. 

54.15. Fla.—Nooe v. Nooc. App., 277 So3d 835. 

56. Coon.—Pempek v. Peapek. 270 A2d 687, 29 
Coa]i.S«^. 67. 

57. Pa,— Bwmsv. Svins,28D. *.G2d68^ llCheat 

30. 

58. Cal-CJ3. eked in Kdley v, Keiey. 77 Ol 
Rptr. 358, 360, 272 CA.2d 379. 

99, NJ.-D«istoa V. Dmisteii, 305 AJd 813^ 04 
N J.Saper. 214. 



27A CJS 34 


§62 DIVORCE 

Page 212 

{ €2. -ReriTal of Offense 




^ Ca}-~^Snth v SmitK 30 OJRpir :S0 215 
Cj^.2d4«0 

CSfc-4Cn«e«ea v Knstewen, 242 S E 2d 132, 240 G» 
670. 

m.—Pape », Pape, 299 N,E2d I6I, 12 IH App 3d 100 
Md.--SdlniM SaSivaii. 162 A 2d 453, 223 Md 
74^-SmA V. SmtE 170 A 2d 195, 225 Md 212- 
Doney v. Doney. 227 A 2d 617, 243 Md T03 
Ma-Or«v.O««|. App,416SW2d 672-J » K. 
Afp,, 419 S.W.2d 461—SpM^wwer V Spmkomtt. 
App.,441 SW.2d 755 

Neh.-nelefaer %, Heicber. 156 N.W-2d 1. 182 Neb 
549. 

NJ—UwvMin V. LowcMten, 190 A2d M2. 79 NJ 
Super. 124 

OH—T«at V. ripen, App., 595 P 2d 115 

V. Ponteca 14 D * C-2d 47. 49 Berk« 

Tern—Evns v. Evam, App. 558 SW2d 851 
Tex.-CirnMS v. Onmei. QvApp, 365 S.W2d 228 
Wk— Tiw i cta v. UsMckit, 176 NW2d 297 46 
Wk2d «!4. 

Tw i dMiidM dectriae iM p p H e atfe 

Hobbs. 186N.E2d 134, 115 Ohio App 

Vt—lUovs ». Padovt. 183 A 2d 227, 123 Vt 125— 
Siwag V. Stroog, 185 A.2d 924. 123 Vt. 243 

A "no fault'* gfround for divorce 
would not allow for reconciliation on 
the h^is that a breach of a certain 
ccaiditkm could revive an adion for a 
divorce.*** 

HI. Ck-Ladny v. LMdsay. 244 S.E2d 8, 241 Ga. 
166. 


page 213 


Oa.—Bwdea v. Butko, I9« aE2d 869. 230 
Gt.663. 

H it— <>*g|iu» V. <>a^iaao, 236 N.E2d 748, 9^ 
^ 595 P.2d 

SIS, 82a 

H AA-^Ouiov. Nari*, 320S.WAJ7S7, 229 Ari. 


Ala.-^Adcii» V. Addas, 106 So.2d 166. 268 Ak 
421 


G«^-PWDdc V. Ftalodc. 183 S.E2d 397, 227 Ga. 795. 
HL—HaiBer r. Ikpaer, 160 N.E2d 824, 22 lH,App.2d 
30—ax*«k V. Robuk 207 N.E2d 130 59 IB. 
Appjdm 

Iowa Kaotack v. Kaatans, 169 N.W.2d 824. 
Kafc-Sriat V. Siiat. 4II P,2d 683, 196 Kan. 330. 
Md.—IXxsey v. Dorsey. 227 A.2d 617. 245 Md. 703. 
Mkk-^ielcair r. Metcalf; 184 N.WJd 560, 28 Mkfa. 
App. 442. 


Ma—W J- 

523&W2d 103. 


*. App., 


Neb.—WaldbansB v. Waidbaam, 107 N.W.2d 407, 171 
Neb. 62S-~<3tttside v, Gartside, 146 RW.2d 777, 

181 46—Fkidier v. Fleufaer, 156 N.W.2d 1. 

182 Neb. S49—lUduK v. Rkkas, 158 N.W.2d 540, 

183 Neb. 140-aoba30Q v. Jobason. 163 N.W.2d 
596, 183 Neb. 6m 

N.Y.—OkadxtNK v. Gkinbroiie. 202 N.Y.S.2d 733. 
Obio-Oase v. Dase, 152 N.E2d 20—Matighaa v. Mau- 
fbaa, 184 N.E2d 628. 

lw--^toriidco V. Kaosfadeii, Civ.App., 388 S.W.2d 
VS2-Rdier v. Ritter, Qv.App., 395 SW.2d 655. 
V. Padova, 183 A.2d 227, 123 Vt, 125. 
eked k McKee v. McKee, 145 S.E2d 163, 


68 Ala -aihour v Olboun. 179 So 2d 737. 27g 
Ala 610 

Fla—l^tiLenon % UdknvMi. App, 179 So 2d 592 
Hi —Haymond % Haynond. 377 NE2d 563, 18 III. 

Dct 2-4, 60 III App 3d 969 
Mo-J V K, App,419SW2d46l 
Pa —Jenamfi « Jcnningi, 8 Lebanon TO 
Tei —Pnde > Pnde, Ci% App, 318 S W 2d 715—Hous- 
iiCTc t. HoittMere, 0% 38^ S.W 2d 533. 

Vt -Lafto V LaAo, 256 A 2d 166. 127 Vt 609. 

88 Conn.—Henry v Hnuy, 152 A 2d 323, 21 Conn. 
Sup 228 

Ga —WoBAle v l^ombk 105 S E2d 324, 214 Ga. 438. 
Maho-FBcber v Facher, 443 P 2d 463. 92 Idaho 379. 
Iowa—Ertekson v Encksoa, 154 N W 2d 106,261 Iowa 
264 

Kan—Sunt v Saint, 411 P.2d 683. 196 Kan. 330. 
La —Maynor \ Maynor, App-. 234 So 2d 426 
hitch —Keenan v Keenan, 105 N W 2d 54, 361 Mich. 
123 

Neb—Wade v Wade, 159 NW.2d 570. 183 Neb. 268. 
S D-CJ5. died k Brockel v. Brockcl. 128 N.W.2d 
558. 559, 80 S-D 547 

Tens—Murrell * Murrell, 323 S.W2d 15, 45 Torn. 
App 309 

Tex—Branch i. a^andj, CivAi^.. 353 SW.2d 247. 
Vt-Padova v Padova. 183 A 2d 227, 123 Vt. 125. 
Va.—SoMie v. Solbe, 120 SE2d 281, 202 Va. 855- 
Wnnbrow v. Wimbrow, 156 S.£2d 598, 208 Va. 
141 


m^2i5 

70 Pa.-Schrock v Schrock, 359 A.2d 435, 241 Pa. 
S«per 53 

Wash—ABen v Alien. 532 P2d 623. 12 Wash.App. 
795 

71- Tex —Duggan v Ekggan, Ov.App., 446 S.W.2d 
727. 

71^. W Vt.-Goldman v. Gokfantn. 122 S.E2d 843, 
146 W.Va. 855. 

Not revived by Mswer asd cross »ctk» 

Ga—Cluice v Clancc. 134 S.E2d 809. 219 Ga. 584. 

72. Conn.—Henry v Henry, 152 A.2d 323, 21 Coon. 
Sop. 228 

Mo.--To«lc V Toeik. App., 329 S.W.2d 218-Gregg 
V. Gregg. App., 416 lW.2d 672-J. A K. App., 
419 S.W.2d 461—Spa^wwer v. Spainbower, App., 
441 S.W.2d 755. 

Neb—Gartside v. Gnrtside. 146 N.W.2d 777, 181 Neb. 
46. 

Mo.-Tootle V, Tootle, App., 329 S.W.2d 218. 

page 216 

73. lowa-Fntz v. Fntz, 148 N.W.2d 392, 260 Iowa 
409. 

78. Fk—Fku^ V. Fletcber, App., 235 So2d 520. 
Iowa—Fritt v. Fritz, 148 N.W.2d 392, 260 Iowa 409. 
N.Y.—Lowe V. Lowe. 324 N.YS.2d 229. 67 Misc.2d 

271, dSi. 322 N,Y.S2d 975, 37 A.D.2d 525. 
Pa.-Schwartz v. Schwartz, 165 A.2d 127. 193 Pt,Su- 
per. ^8. 

79. SnffickBey of acts 

(3) Other paiticiilar acts. 

Mo.—Reeves v. Reeves, App., 399 S.W.2d 641. 

79.10. II!.—Quaghano v. Quaglfano, 236 N.E2d 748, 
94 III.App.2d 233. 

page 217 

81. Wk—Lasnicka v. Lasaicka. 176 N.W,2d 297, 46 
Wris.2d 614. 

823, Ok].—Ttgert v. Tkert, App.. 595 P.2d 815. 

§ 64. Connivance 


m. 


V* CaHOmtA, 92 N.W.2d 356, 5 Wk2d 


page 218 

98. Pa,—Coca, ex nel, D’Aadrea v. D’Andrea, 396 
A.2d 765. 262 Pa3k)er. 302. 


page 219 

94. Pa.—Buncher v. Buncher, 217 A.2d 861, 207 Pa. 
Super. 322—Com. ex rel. D’Andrea v. D’Andrea, 
396 A.2d 765, 262 Pa.Super. 302. 

beprisoament ttf spouse 

Pa,—Murphy v. Murphy, 205 A.2d 647, 204 Pa.Super. 
576. 

95. Held defense to other charges of sexual 
miscondBCt 

N.C.—Greene v. Greene, 190 S.E2d 258, 15 N.CApp., 
314, cert, allowed 191 S.E2d 365, 282 N.C. 151. 

Prknr to adoption of no*fanlt divorce law 
NJf.—Nardone v. Nardone, 341 A.2d 698, 134 NJ.Su- 
per. 478. 

2. Pa.—Com. ex rel. D’Andrea v. D’Andrea, 396 A.2d 
765, 262 Pa.Super. 302. 

7. Separation agreement 

Mo.-R- V. M-App., 383 S.W.2d 894. 

§ 65. Collusion 

Library References 
Divorce <8»56. 

page 220 

18. D.C—Davis v. Davis, App., 191 A.2d 138. 

CoDtention colludon cannot exist under statute 
rejected 

Cal.—McKim v. McKim, 100 CaI.Rptr. 140, 493 P.2d 
868, 6 C.3d 673. 


page 221 

19.5. Neb.—Cbipman v. Chipman, 118 N.W.2d 761, 
174 Neb. 584. 

20. Colo.-Rced v. Reed. 329 P.2d 633,138 Colo. 74. 

IIL—Stritar v. Stritar, 199 N.E2d 274, 48 IIlJkpp.2d 
332. 

Mo.—Day v. Day, App., 433 S.W.2d 52. 

N.Y.—Crowley v. Crowley, 186 N.Y.S.2d 60, 18 
Misc.2d 586. 

Pa.—Weston v. Weston, 8 Cumb. 134. 

Tex.—Moms v. Morris, av.App., 406 S.W.2d 550. 

CoUu^iNi no longor rdevant 

Iowa—In re Collins’ Marriage, 200 N.W.2d 886. 

23. Mi^.—In re Kennington’s Estate, 204 So.2d 444, 
corrected 206 So.2d 337. 

25. Cal.—Woodworth v. Woodworth, 51 Cal.Rptr. 
410, 242 CA.2d 301. 

page 222 

26.25. Cal.—McKim v. McKim, 100 CaLRptr. 140, 
493 P.2d 868. 6 C3d 673. 

2630. Cal.—Woodworth v. Woodworth, 51 Cal.Rptr. 
410, 242 C.A.2d 301. 

30. D.C—Davis v. Davis, App., 191 A.2d 138. 

Ga.—Bass v. Bass, 149 S.E2d 818, 222 Ga. 378. 

page 223 

33. ni.-0’ConneII v. O’ConncB, 326 N,E2d 200, 27 
m.App.3d 204. 

37. Failure to offer defense and other circiun- 
stances 

(3) Other circumstances. 

Mo.—Smith v. Smith, App., 429 S.W,2d 771. 

No duty to defend 

IE—O’ConneU v. O’Connell, 326 N.E2d 200, 27 HL 
App.3d 204. 

H Service at sherifiPs office 

(}) Other statement. 

Pa.—Weston v. Weston, 8 Comb. 134. 



27A CJS 35 


§ 66. Want of Good Faith of Plain¬ 
tiff; Estoppel 

page 224 

46. Iowa—Nichols v, Nkhok, 133 N.W.2d 77, 257 
Iowa 458. 

50.5. Pa.—Sokol v. Sokol. 211 A.2d 118. 205 Pa.Su> 
per. 459. 

Qminerman v. Zinunennan. 14 Cumb, 18. 
Mexkan divorce sabseoeeiit reamriage 
N.Y.—Tantlcff v. Tantleff. 303 N.Y.S.2d 433, 60 
Misc.2d 608, affd. 307 N.Y.S.2d 198, 33 A.D.2d 
898. 

§ 67. Recrimination 

page 225 

51. Ark.—CJJS. (pioted at ki^ ia Narisi v. Nansi, 
320 S.W.2d 757, 760, 229 Ark, 1059 
La.—CJit. footed at lea^di in Smith v. &mtb. App., 
139 So.2d 813—CJ.S. dted in Karl v. Karl. App., 
191 So.2d 674. 678. 

Ma—Heaven v. Heaven, App., 363 S.W,2d 33—J. v. 
K„ App., 419 S.W.2d 461—Rogers v. Rogers. 
App., 430 S.W.2d 305. 

Pa.—^Henszey v. Henszey, 171 A.2d 837, 195 Pa.Super. 
377. 

Saresky v. Saresky, 61 LackJur. 29—Schiller v. 
SchiUer, 108 P.LJ. 32—Jones v. Jones, 39 Wash. 
46, revd. on oth. grds. 151 A.2d 643,189 Pa.Super. 
461—Jennings v. Jennings, 8 Lebanon 70—Basing¬ 
er V. Ensinger, 78 Dauph. 40. 

Tcnn.—Bom v. Bom, App., 614 S.W.2d 49. 

Not applicable to divorce from bed and board 
Pa.—Com. ex rel. Reddick v. Reddick, 181 A.2d 896, 
198 Pa.Super. 111. 

Miscondiict after separation 
(2) N.Y.—^Brown v. Brown, 331 N.Y.S2d 456, 38 
A.D.2d 540. 

Pa.-<3illcn v. Gilfen, 169 A.2d 340, 195 Pa.Soper. 60. 
Held not ipjnred and innoceiit spouse 
Ind.—Blue v. Blue, 218 N.E2d 370, 139 ind-App. 645. 
N.Y.—Philfips V. Phillips, 419 N.Y.S.2d 573,70 A.D.2d 
30. 

Pa.—Eifert v. Eifert. 281 A.2d 657, 219 Pa.Super. 373. 
Faynca* v. Faynor, 54 Sch.LR. 24—StRxr v. 
Stiber, 8 Lycoming 41—Cafftsty v. 40 

Wash. 132. 

Statute mandatory 

N.D.—Azar v. Azar, 112 N.W.2d 1. 

Mlnnocent** detined 

Mo.—Gregg v. Gregg, App., 416 S.W.2d 672—Richard- 
soa V. Richardson, App., 524 S.W.2d 149. 

N.H.—Rockwood v. Rockwood, 194 A.2d 771, 105 
N.H. 129. 

Confined solely to ground upon which divorce is 

SOtt^t 

Pa,—.Whiteman v. Whiteman, 15 Chest. 61. 

Not appficaUe to voluntary separation 
Md.—Flanagan v. Flanagan, 288 A.2d 225, 14 Md.Ai^. 
648, aw>. after remand 299 A.2d 520, 17 Md-Aj^ 
90,' affd. and remd. 311 A.2d 407, 270 Md. 335. 

Statute constmed 

Del.—^Husband D. v. Wife D., Fam.Ct., 383 A.2d 302. 
La.—Biocato v. Brocato, App., 369 So.2d 1083, writ 
den. Sup., 371 So.2d 1341. 

page 226 

51,5, La.—Bettencourtt v. Bettencourtt, App.,' 381 
So.2d 538, writ den.. Sup., 383 So.2d 12. 

Mo.—Day v. Day, App., 433 S.W.2d 52. 

Pa.—Rensch v. Rensch, 381 A.2d 925, 252 Pa.Supcr. 
294. 

n.T. — Smi th V. Smith, 382 A.2d 182, 119 R.I. 642. 
Exempbry deportment or ang^c perfection not 
regnbred 

Mo.—L V. N. App.. 326 S.W.2d 751. 


51.10. Md.—Flanagan % Flanagan. 2U A.2d 225, 14 
Md.App 6M. a;^ after remand 299 A.Zd 520. 17 
Md.App 90, affd and rcmd 311 A 2d 407, 2TO 
Md 335 

N.Y—Keilmg v. KelUng, 221 N Y.S2d 582, 31 Misc 2d 
710 

NC—Sean % Sears, 117 SE2d 7, 253 NC 415 
Graj V. Gra>, 193 S E2d 492, 16 N CApp 730 
Pa.-Lev!U V. Levtiz. 185 A.2d 620. 199 Pa.S*iper 327. 

Howell V . Howell 2 Adams L J 199 
Tex—Hausiadm v Hausladen, Cn.App, 388 SW.2d 
952. 

Wash.—Fite v Fite, 479 P 2d 560. 3 Wash.App 726 

Affimuctive defense 

La—Moon v Moon, App, 345 So.2d 168, ceit den.. 
Sup, 347 So 2d 250, two cases 
52. t:.S —Thrower v Cox. D CS C., 425 F.Supp. 570 
Ala.—Champion v ChampKm. Cis, 258 So 2d 907, 4’’ 
Ala.Ai^. 565 

Arit.-Lewis V. Lewis. 453 SW.2d 22. 248 Ark 621. 
Ga-Owlds V Childs. 156 SE-2d 21. 223 Ga 435— 
Sulhvan v Sullivan. 164 S.E2d 130. 224 Ga. 679. 
Ill.—Haring v. Harmg, 260 N.E2d 3%, 125 IllApp 2d 
116. 

Ind.—Haverstock v. Havemock, 206 N.E 2d 368, 246 
Ind. 426. 

O'Connor v. O'Connor, App, 241 N E.2d 387. 
La.—^Sroith v. South, App.. 139 So.2d 813—Lee v. Lee, 
App., 145 So.2d 618—Chaisson v Chaisson, App.. 
152 So.2d 832—Lane v. Une, App.. 165 So 2d 
682—Gayle v. Gayle, App. 181 So.2d 72—Buyas 
V. Buyas, App, 190 So 2d 514—Moseley Mose¬ 

ley, App., 200 So.2d 771—Tunstali v. Tunstall 
App.. 206 So.2d 747—G«ad v Geraci, App, 226 
So.2d 543—Davis v. Davis. App., 258 SoJld 138— 
Maranto v. Maranto. App, 297 So.2d 704—Schilh- 
a V. ScMIlaci, App . 310 So.2d 179, writ den.. Sup., 
313 So.2d 599. 

Md.—Kumenthal v. Blumcnthal, 266 A.2d 337, 258 
Md. 534. 

Zdl V. Zell 280 A.2d 22, 12 MdApp. 563. 
Mich.—Fish v. Firii, 143 N.W.2d 777, 4 Mich.App. 
104—Fee v. Fee. 162 N.W.2d 95. 11 Mich.App. 
593. 

Mo.—Langshaw v. Langshaw, App., 331 S.W.2d 15— 

B E G V. G — R. G App., 374 

S.W.2d 524—R-v. M-. App.. 383 S.W.2d 

894—FrederKk v. Fredmk. App., 463 S.W.2d 65. 
N.Y,—Cagan v. Cagan, 237 N.y.S.2d 94. 

Woicflc V. WoKik, 321 N.Y.S.2d 5, 66 Misc,2d 
357. 

N.D.—Albrecht v. A&recht, 92 N.W.2d 726—Azar v. 
Azar, 112 N.W.2d 1. 

Pa,—Simons v. Smoos, 176 A.2d 105, 196 Pa.Supcr. 
650—Upiska v. Lapiska, 198 A.2d 386.202 Pa.Su- 
per. 607—Murphy v. MurjiAy, 205 A.2d 647, 204 
Pa.Super. 576—^S^th v. Smith, 2(» A.2d 915, 205 
Pa.Super. 402—Com. « rd. Yoimg v. Young, 247 
A.2d 659, 213 Pa.Supcr. 515. 

Flanigcn v. Flanigcn, 45 DclCo. 129—SchiBer v. 
Schiller, 108 P LJ. 32—Lesondak v. Lesondak, 23 
Beaver 106—Yavorski v. Yavorski, 62 Lack.Jur. 
202—Gibson v, Gibson, 57 Laiic.Rev. 353—Henry 
V. Henry, 109 P.LJ. 303—Munsey v. Muasey, 78 
Montg. 204—Fntnzone v. Franzone, 78 Montg. 
289—Yennal v. Ycrmal, 64 LackJur. 176—Sandin 
V. Sandin, 111 P.LJ. 348—Urbanik v. Urbanik, 26 
Beaver 146. 

Wyo.—CJ.S. cited ia Logan v. Logan, 396 P.2d 198, 
199. 

WwintifP s misconduct subsequent to defend¬ 
ant’s, etc. 

(1) N.C.—^Edwards v, Edwards, 259 S.E2d 11, 43 
N.CApp. 296. 

(2) Held iK> bar. 

Pa.—Hughes v. Hughes, 173 A.2d 700, 196 Pa.Super. 
144. 

Ofigia 

(3> Doctrine both statutory and unwritten law. 

N J.—^Huster v. Husier, 165 A.2d 305,64 N.J.Super. 29. 
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Cnml treatflMst and desertion not cem- 
dncT 

Ga—BkMS V. Blott. 216 &E2d 281. 234 Go. 475. 
Not ^pticaUe ander 

Mich-Peltob V. Pdtoia. 263 N.W2d 25, 79 htieh. 
App. 109. 

Under some statutes, if there is ao 
longer a viable marriage, the qu^tioii 
of fault, of guilt or innocence, Is irrele¬ 
vant/^^ 

525 N Y -GfcBOB V. Gleason, 256 N.E2d 513, 26 
N.Y 2d 28, 308 N.Y.S.2d 347. 

Bishop V. Bishop. 306 N YS.2d 998. 62 MiBC.2d 
436 
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53 Ala.-CJ5. cited in Biyan v. Biyan, 126 Sa2d 
484, 485, 271 Ala. 625—McDostid v. McDomld, 
193 So 2d 519, 280 Ala. 299-€ok)tti v. Colottl 
196 So 2d 375, 280 Ala. 525—Maddox v. Maddox, 
201 So.2d 47, 281 Ala. 209. 

Champion v Chunpioa, Civ., 258 So.2d 907,47 
Ala.App. 565—Kofen v. Koim, Civ., 296 So.2d 725, 

52 Ak.App. 636. cert. den. 296So.2d 730.292 Abu 
725. 

Ark.-Lewis v. Lewis, 453 S.W.2d 22, 248 Aik. 621. 
Conn.—^Nowak v. Nowak, 185 AJd 83, 23 CooLSop. 
495 

Ind.—Haverstock v. Haverstock, 206 N.E2d 368, 246 
Ind. 426. 

Iowa—Amoid v. Arnold, 133 N.WJd 53, 257 lown 
429—Nkbok v. Nichols, 133 N.W.2d 77,257 kwa 
458-Lehiiiktihi v. Lehmkuhl 145 N.W.2d 456, 
259 Iowa 686—Lovett v. Lovett, 164 N.WJd 793 
—Kadace v. Kadoce, 176 N.W.2d 779 -Ib le 
Kurtz' Marriage. 199 N.W.2d 312. 

La.—Davis v. Davis, App., 258 Sa2d 138. 

Mich.—KirsteiB v. Kirstem, 151 N.W,2d[ 875, 7 86^ 
App. 316-Fcc V. Fee, 162 N.W.2d 95, 11 Midi. 
App. 593. 

Mo.—Freebaim v. Frediaim, App., 349 S.W.2d 486— 
Fut^ V. Fudge, App., 355 S.W.2d 381—Gregg v. 
Gregg, App., 416 S.W2d 672—Hugebedt v. Huge- 
back, App., 444 S.W.2d 23. 

Nd>.-Schafi; v. Schalk. 95 N.W.2d 545, 168 Neb 
229-Kiita V. Kuta, 143 N.W.2d 751, 1» Neb. 
443. 

NJD.—Azar v. Azar, 112 N.WJd 1—Kacem v. Knc- 
era, 117 N.W.2d 810. 

Or.-Morriss v. Morriss, 430 PJd 995, 247 Or. 431 
Pa.—Shoemaker v. Shoemaker, 184 Aid 2S2, 199 Pia. 
Super. 61—Com. ex rd. Yonng v. Yoc^ 247 A.2d 
659, 213 Pa.Siiper. 515. 

Va.—Wiaabrow v. Windrow, 156 S.E2d 598, 208 Va. 
141. 

Wis.—Mentzd v. Mentzcl 91 N.W.2d lOI, 4 Wisld 
584—Jackowick v. Jackowick, 159 N.WJd 54^ 39 
Wis.2d 249. 

Persons in pari deficto, etc. 

Or.-Rothwdl v. Rothwefl. 347 Pld 63. 219 Or. 221. 
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54. Abu-CJS. efted a Mason v. Mason, 160 Sa2d 
881, 881 276 Ala. 265-^kwitt v. Hemitt, 234 
So.2d 283, 285 Ala. 516. 

Iowa—Eiidkson v. Eridtson, 154 N.Wld 106,261 Iowa 
264. 

Mo._R -V. M -. App., 383 S.WJd 894—Crow- 

der V. Crowder, App., 522 S.W.2d 43. 

N.C—CJ5. quoted hi Harrington v. Hariagton, 210 
S.E2d 190, 191 286 N.C 260. 

55. Ark.-Moorev. Moore, 393 S.Wld 381,239 Ark. 

533. 

m.-Rniik V. Rank, 246 N.E2d 11107 lII.App.2d 339. 
Ind.—Haverteock v. Haverstock, 206 N . E .2 d 368, 246 
ind. 426. 

Mont-CJJS. dted in Bums v. Baras. 400 PJd 641 
643. 145 Moat 1, 13 A.LR.3d 1355. 
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ftg* 22» 

fiBcriniMtiw itlkni 

(2) U.<~TlKnwKii V Thonmon 355 Sold VW 
WaitL--4intBMa v JuntimcR. 554 P 2d 4!6, 56 

WiilL2dM«^Metca^v MetcaH*, 55$ F 2d ^$5, r 
Waak.2d 611 

(3) US<-CoH 9 « Cofey. DCVirna lalandi, 2S5 
VJS^ 130 

Md-tei V. Smbi. 547 Aid 8S$ 29 MdApp I6l 
V. LcfM, 396 P2d 198, 199 
S(. AA.^iitrm v Nami. 320 S.W 2d 757 , 229 Aii 
1039 

Fk.--€KlKn V Carkoe, App., 144 So 2d 340 
U Miweiey v. Moidey. App.. 200 So 2d 771 
Nev,->N^MkMi V. NapoliM 372 P U 206. 7$ Ne^ 
321 

Or.~<CJ5. died ia CHbion v Gd»nn, P 2d 190 
191 216 Or. 621 
**ClMi hMdi’* Mt ft defciiftc 
DcsL-^Miaad D. v. Wife D, FamCt, Aid Xj2 

58. Ak—Ray v Ray, Civ., 277 So.2d 614. 50 Ak 
App. 155. 

59. l|o.-Day V. Day, A|ip., 433 SW2d52 
N.Y.-LeaiWr v. Leatkifr. 262 N.YSld 736, 4“ 

liiacld4SS 

595. Ioit«-4a K Kartz’ Marriage. 199 N Wld 312 
Ma«-LeBeaa v. Lt^eaa. App.. 366 S W 2d SlS^rcgf 
V. Cregfr App.. 416 S.W2d 672->Markham \ 
MKite App., 429 S.W,2d 320-Rogen V Rog- 

cn, ApfiL, 430 S.W.2d 305~C- v. C-. App, 

474 SW.2d 41. 

FA-&I 1 V. Selk 323 A.2d 20. 228 PASuper 331. 
59J8. Ga.->WiiifeRl V. Witldbrd. 198 SE.2d 181. 
230 Ga. 543. 

y. Leak 354 S.W.2d 287. 

Ii0u~4lyttn V. Mytn, App., 356 S.W.2d 522—Jenkins 
V. JeaidBS. App^ 396 S.W.2d 268-Gregg v. Gregg, 
App, 416 S.WJd 672—J. v. K. App.. 419 S W.2d 
461-80104 y. Souza, App, 481 SW.2d 635 
NJ.-aMdiMn y. Oadawn. 285 A.2d 77. 117 N.J.Su- 
per. 4H idU. ia part, read, m part on oth. grds. 
330 Aid 478, 65 NJ. 186. 

N.Y.—Bigdoa v. Bigeicw, 308 N.Y.S.2d 618. 62 
MocJd 376. 

Old. Mirtiriy. I^acki, 385 P.2d 462. 

Ffc—JeM V. JkiNS, 131 AJd 643,189 Pa-Stiper. 461— 
KzaaMT V. Keeuaer. 168 A.2d 624, 194 Pa.Super. 
5 3 8-^- H e Bn ey v. Heaney, 171 A.2d 837, 195 Pa. 
Saper. 377-RIMart v. Rianebart, 180 A.2d 82. 

197 rmSapee. 5S8-Ka« v. Kiag. 181 A2d 694, 

198 PftSaper. 33i6-8l»eauriur v. Shoemdier, 184 
A.2d 282, 199 PkSaper. 61-Mey v. Baiky. 185 
A.3d6^ t99Fa.Siper. 534-Marsoli5 v. Margol¬ 
in 192 A.2d 228, 301 PLSaper 129—DiTroia v. 
IXTsok 193 AJd 877, 20(2 Pa.Saper. 7, affid. 199 
A.2d 499. 414 Pft. 256^-Bealtowd(i v. Beakowski, 
20i AJd 44A 2(B ikSaper. 347—Murphy v. Mur- 
pky. 205 AJd 647, 304 FnSaper. S76-£ifert v. 
Bfcrt. 281 AJd 657. 219 FnSaper. 373-Oray v. 
Gay. 286 AJd 6H 220 PaSaper. 143-Barr v. 
Barr, 331 A.2d 7H 232 FaSaper. 9. 

Weai±ock v. Wcachodc. S3 Sch.L.R. 41—Me- 
gargee v. Megargee. 10 Badcs 105-White v. 
Wie. 56 SckLit 197, ML 138 A.2d 162, 185 
PiaSaper. 141—Wdtta v. Walton, 10 Ciast. 603— 
McCooucfc V. MkCocadcic, 77 York 167—Hibler 
V. IBhler, SI DdLCd. 389 Parterank v. Paareraak, 
52 DcLCa 25, affl 2S4 A.3it 29^ 204 Pa.Syper. 
339—McLeaa v. Kroapadcy, 12 Chest. 362—Diaz 
y. Diaz, 9 Lycoaaag IS2-lileBborn v. Irfenboro, 
82 Moatg. 31 8 Ma e t iey v. MaricJey, 38 Nor- 
tiBaBb.LJ. 1, ifid 218 A.^ 84. 207 IkSuper. 
294-ldolder v. MoUer, 79 Yoik 47-Hotehkm v. 
Hoicldass, 60 Laae.Rev. 255. 

RX-Gdiae v. CaSae, 214 AJd 8»l, 100 R.X. 306. 
Wasb.->4ilbore v. Moore; 371 P2d 63Ck 60 WadL2d 62. 
WyoL^-CXS. dlad ki Beaeheftto v; Baaehe«to, 343 P.2d 
. 3(».505,80Wyft374-Cbaay,Claian459P.2d 
369-PiBer v. Pber, SlI P.2d 91 
C ftd tri fc iti ft g gftBt of pftrlict it Mt teniag re- 
«ef 

y. Stiitar, 199 N.E2d TH, m aU|».2d 

m. 


Urnkr the statutes in various juris¬ 
dictions it is not necessary that the 
plaintiff be not in like fault in order to 
obtain a divorce.’* 

59.15 Ky—Pcdhgov Podiio. 324 S W 2d 820 
La—Brocato « Brocafo. App, 369 So 2d 1083, wnt 
den Sap. 37] Sr 2d 1341 

Doctriae ef r ec riaih M it kai ae lo ag e r law fa Cato- 

nta 

Cole-Schrader v Schrader, 400 PZd 675, 156 Cdo 
5 : 1 —Moats V Mo^v 450 P 2d 64. 168 Colo. 120 

Dcfeaae «f reerMndoa eUadaaled 

Mas« —Srager t Smger 391 N E2d 1239.1 Matt App. 

113 

M—Huntley v Hamley. 297 A 2d 13. 12! NJ.Super 

?2?i 

\ D —Azar v Azar. 146 N W :U1 148 

Pi«e229 

60 Ind—Pl«e 1 . Pfe*e. 25"' NE2d 318, 146 Ind 
App 545 

La—OiSbeti \ Hinchtmon, App. 135 So 2d 283— 
Smith » Snath, App. 139 So 2d 813—Randle v 
GalUgher, App. 169 So 2d 224—Karl v Karl, 
App , 191 So 2d 674-O'No!! ^ O NeiM, App. 1% 
Sc 2o 669—Maranlo v Maranto. App, 297 So 2d 
704-SclMllaa v Schillaci. App. 310 So.2d 179. 
wnt den. Sap. 313 So 2d 599 
Mich —HennkiOR v Hntnk«on, 19] N W 2d 492. 34 
Mich App 456 

Tex.—Watt^ %. Watts, Ct% App, 390 S W.2d 30, err rpf. 
no rev err 

Wjs-Hitchcock V Httchwock. 254 NW2d 230, 78 
Wis2d 214 

Rftle recogaixed by ioiplicfttiM 

(2) Other cases. 

Anz.—Anonymous s Anonymous, 436 P.2d 157, 7 
Aru.App 63, app after remand 475 P.2d 268. 106 
Anz- 284 

Not eqnftSy ftt fait 

(!) Ark.—Posey v. Posey. App., 597 S.W.2d 834,268 
Ark. 894. 

(5) Ollier matters 

Ark —Weber v Weber, 508 S.W 2d 725. 256 Ark. 549- 
La.—Hinton V Hinton, App., 189 So-2d 11—Moseley v. 
Moseley, App. 200 So.2d 77!-PliiBpott v. Fbill- 
pott, App., 285 So 2d 570. wnt ref.. Sap., 288 So,2d 
643. 

Or —Momss v. Momss. 430 P.2d 995, 247 Or. 432. 

Strand v Strand. 488 P2d 845, 6 Or App. 467. 
Pa.—Markley v. Maikley, 38 NortI«MBb.L.J. 1, afU. 

218 A.2d 84, 207 Pa.Siiper. 294. 

Tex.—Tboatpson v. Th oa i pioB. Civ.App., 380 S.W.2d 
632. 

Va.—Wirobrow v. Wimbrow. 156 S E2d 598, 2(X Vt. 
141. 

Wyo.—Pmer v. Pincr. 511 PAi 94 
In Nevada 
<3) Chher sodemeaits. 

Nev,—Fausone v. Fauxove, 338 P.2d 68. 75 Nev. 222— 
Napditani v. Napt^taiu. 372 P.2d 206, 78 Nev. 
323. 

Jadidal rdief pretested 

t La.—Grappe v Orappe, App., 315 So.2d 866. 

Rule rests oa nacieaa loads theory 

La.—Grappe v. Grappe, App., 315 Sa2d 866. 

60.5. Ill—Conan v. Curran, 166 N.E2d 13. 19 IH.2d 
164. 

La.—&Rkh V. South, App., 139 So.2d 813—Mayaor v. 

Maynor, App., 234 So 2d 426. 

61. Conn.—Nowak v Nowidc, 185 A,2d 83. 23 Com. 
Sup. 495. 

lowa-ArooW v. Arnold, 133 N.W.2d 53. 257 lowi 
429. 

Mo.—R-y M-App., 383 S.W.2d 894. 

61.5. U.S.-Sheax«f v. Shearer, CAViigm laiaath, 
356 F.2d 391, cert, den 86 S.O. 1463, 384 US. 
940, 16 L.Ed.2d 540. 
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Cal —Hull V Superior Court of Los Angeles County, 5 
Cal.Rptr 1, 352 P.2d 161, 54 C2d 139. 

D C-—Unger v Unger, Mun.App., 174 A.2d 84. 

Iowa—In re Smith’s Marriage. 207 N.W.2d 548. 

Md—Zell V. Zell. 280 A.2d 22, 12 Md.App. 563. 
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61,10. Anz.—Rexing v. Rexti^ 464 P.2d 356, 11 
Anz.App 285 

Mo.—Souza V Souza, App., 481 S.W.2d 635. 

Nev.—SmoB v. Sisson, 367 P.2d 98, 77 Nev. 478. 
CAio—Ndson V. Neboo, 154 N.E2d 653, 108 Ofak> 
App 365. 

El—Smitfa V. Smith, 382 A.2d 182, 119 R.L 642. 
Wa—Jackowick v. Jackowick, 159 N.W.2d 54, 39 
Wis.2d 249. 

Doctrine of recru^natkiB beld inapplicable 

Fla —Spencer v. iqiencer, App., 193 So.2d 40. 

La —Thomason v. Thomason, 3SS So.2d 9(^. 
latpiMH^ ^ naeoBtested divorce action 
NJ.—C. V. C., 254 A.2d 778, 54 NJ. 223. 

Adohery no bar 

Fla —Taaay v. Taxay, App., 246 So.2d 616. 

61.15 Ark.—Weber v. Weber, 508 S.W.2d 725, 256 
Ark 549. 

lad.—O’Connor v 0*CQRiK)r, 253 N.E 2d 250, 253 Ind. 
295 

Reason for nde 

Anz.—Mallow v. Mallow, 361 P.2d 648, 89 Aiiz. 293. 
61,20. Health and safety of the parties 
Ark—Weber v Weber, 508 S.W.2d 725, 256 Ark. 549. 
6125. Abase of t^OAnen 
Pa.—McCaskey v. MeCtskey, 385 A.2d 378,253 Pa.Su¬ 
per 360. 

Under some statutes the doctrine of 
recrimination is not followed and a di¬ 
vorce may be granted to both parties 
without regard to the degree of 
fault*'*® 

61.40. Ga.—Mamimg v. Maani^ 229 S.E2d 611, 
237 Ga. 746. 

Incnwpatibaity qf both parties 
N.H.—Rednqae v. Rodrique, 300 A2d 312, 113 N.H. 
49 

Okl—Mackey v. Mackey, 420 P.2d 516. 

Tex.—Cusack v. Cusack, av.App.. 491 S.W.2d 714^ err. 
dam. 

Statute eonstnied 

CAl.—Mackey v. Maek^, 420 fJ2d 516—Rake^aw v. 
Rakestraw, 345 F2d 888. 

62 U.S.—Clearer v. Sbearnr, C.A.Vtigia Isbiids, 356 
F2d 391. cert. dca. 86 &Q. 1463, 384 U.S. 940, 
16 LEd2d 540. 

Anz.—Rexmg v. Rexing, 464 P.2d 356, 11 Ariz.App. 
285. 

"Aik.—Weber v. Weber, 508 S.W.2d 725, 256 Ark. 549. 
Cal.—Cardew v. Cardew, 13 Cal.Rptr. 620, 192 C.A2d 
502—McLeilan v. McLdlan, 100 CalRptr. 258, 23 
C.A.3d 343. 

Ind.—O’Connor v O’Cbnnor, 253 N.E2d 250, 253 Ind. 
295. 

Kan.—King v. King, 327 P.2d 865, 183 Kan. 406— 
Ougston V. Oagston, 415 P.2d 226, 197 Kan. 180. 
La,—Lawrence v. Lawrence, App., 352 So.2d 378. 
Moot.—Bums V. Bums, 400 P.2d 642, 145 Mont. 1, 13 
A.LR.3d 1355. 

NJ.—Wens V. Wells. 180 A.2d 356, 73 NJ.Super. 545, 
afSl. 191 AJd 763,79 N.J,Super. 388, revd. on oth. 
grtb. 198 A.2d 442,41 NJ. 594—X v. Y, 247 A.2d 
28.'103 NJ.&q)er. 218. 

N.Y.—John WS. v. Jeanne F.S., 367 N.Y.S.2d 814, 48 
A.D.2d 30. 

Tex—Watts v. Wata, Clv.App., 390 S.W.2d 30. err. ref. 
no rev. err. 

Wis.—Gaaer v. Ganer, 149 N.W.2d 533, 34 Wis.2d 451. 
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StatDte mandatory 

N.D.--Kucera v. Kucera, 117 N.W.2d 810. 

Divorce to bo& parties 

ai.-Dc Burgh V. De Burgh, 250 P.2d 598, 39 C.2d 
858. 

B ffW V. Baker, App., 43 Cal.Rptr. 811, 233 
CA.2d 569. 

Utab-Mulfins v. Mullins, 485 P.2d 663, 26 Utah2d 82. 
Wash.—Flagg v. Flagg, 74 P.2d 189, 192 Wash. 679. 
63. D.C—R 2 eszotarski v. Rzeszotaiski, App.. 296 
A.2d431. 

Fa.—Mutiny V. Murphy, 205 A.2d 647. 204 Pa.Sttper. 
576. 

Miscondnct snfficieiit as bar 
(3) Other matters. 

-V. M-App., 383 S.W.2d 894. 
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f3JB. Fla.—Harman v. Harman, App., 128 So.2d 164. 
U.—Laurent v. Laurent, App., 347 SoJd 312. 

N.Y.—Hilford v. HUford, 332 N.Y5.2d 216,70 Misc.2d 
30. 

Pa..—Murphy v. Murphy, 205 A.2d 647, 204 Pa.Super. 
576. 

Against charge adohery 
(2) Other statements. 

Pa.—DiTroia v. DiTroia, 193 A.2d 877, 202 Pa.Super. 

7, affd 199 A.2d 459.414 Pa. 256. 

Tenn.—v. Qisstain, 559 S.W2d 933. 

Not defense to desertioa 
NJ.—Ahlnandt v. Ahbrandt, 322 A-2d 839, 129 NJ. 
Super. 235. 

In at least one jurisdiction the doc¬ 
trine of recrimination as a defense is 
abolished where a divorce is sought on 
the grounds of incompatibility 

63.10. N.NL—Gamer v. Gamer. 512 P.2d H 85 
N.M- 324, overralii^ to extent of incoasincacy 
Clark V. Clark, 225 P,2d 147, 54 N.M. 364, 21 

A.L.IL2d 1263 and other prior dedsioos-Stalc ex 

Id. DoBois V. Ryan, 514 P.2d 851, 85 N.M. 575. 

Dissolution of a marriage cannot 
property be denied on the theory that 
one party to a marrtage may nt^by his 
own conduct bring about a dissolution 
of the marital relationship."'*’ 

63.15. lowa^In re Morgan*X Marriage, 218 N.W.2d 


Wi8.-He»p V. Heup. 172 N.W.2d 334, 15 Wii2d 71 

64.10. iowa—Enckson v EnckiOR, 154 N W 2d 106, 

261 Iowa 264. 

La.—TaasoLdl v. TantalL App., 206 So.2d 747 
Mich.—Fee v. Fee, 162 N.W.2d 95. 11 Mich App. 593 
64.15. Mo.-WdKieier v Wehmaer. App. 447 
S.W2d 816—Souza v. Souza, App.. 481 S.W2d 
635. 

R.L—Pooler v. Poiner. 267 A.2d 390, 107 R.L 345 
Wis.-Mei 02 d V. Mentzd, 91 N.W2d 101. 4 Wis2d 
584. 

65. TeoB.—Chaatam v. Chasum. 559 S.W.2d 933. 
Wis.^fcup V. Heap, 172 N.W.2d 334. 45 WisJd ?J. 

Mntmd crnelty bnrt dHwce 
Mich.-Nickcl v. NickeL 156 N W.2d 50. 9 Mich.App. 
191. 

65.10. Mo.-4iarweB v. Harw^. App., 355 S W.2d 
137, 

pi«e232 

66. Ala.—Cototo V. Colotti, 196 So 2d 375, 280 Ala. 
525. 

CaL—Sdudze v. Schulze, ^3 Cal.Rptr. 693, 206 C.A 2d 
330. 

69. Fk.—Furman v. Furman. App., 130 So.2d 316. 
Mo.—Myers v. Myers, 356 &W.2d 522. 

71. N.Y.—Schlachet v. Schlachet, 378 N.Y.S.2d 308, 
g4MttcJd 782. 

733. Md—FlmagBa v. Flanagan, 3U A.2d 407, 270 
Md. 335. 

lACOtop^Oity 

Ahu-Coopcr v. Cooper. Ov., 331 So.2d 689. 57 Ala. 
App. 674, cert. den. 331 So.2d 695, app. after 
remand. Civ.App., 382 S.2d 569 and 401 So2d 99. 
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Ib New Jersey 

(12) Other matters. 

NJ.—Mattes V. Mattes, 167 A.2d 665, 65 NJ.Super. 
291, rwiL 175 A.2d 259, 70 N.J.Super. Ill—Fitz¬ 
gerald V. Fitzgerald, 168 A.2d 851, 66 NJ,Sttper. 
277. 
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78. Defendant a BOBreadeat 

Ala.—Hilley v, HiBey, 157 So.2d 215, 275 Ala. 617. 
N.Y.—fC^asserman v. Wasserman, 268 N.Y.S.2d 200, 
applying Akbama law, 49 Misc.2d 577. 

Divorce for adultery 

W.Va.—Cobb v, Cobb, 113 S.E2d 193, 145 W.Va. 107. 
No jiiri8dictio& where adultery Bot provea 
W.Va.-Cobb v. Cbbb, 113 S.E2d 193, 145 W.Va. 
107-State ex rd. Lynn v. Eddy, 163 S.E.2d 472, 
152 W.Va. 345. 

ActioB for divorce based oa two years separa- 
tios 

La.—Hincbey v. Hinchey, App., 203 So.2d 409, writ ref. 

204 Sa2d 578, 251 La. 403. 

78.5. 111.—In re Marriage of Gryka, 413 N.E.2d 153, 
45 IILDec. 820, 90 IEApp.3d 443. 

Tex,—Siroonsen v. Simonsen, Civ.App., 414 S.W.2d 54. 

ReqsireiBeat is valid 

<I) Neb.-Ashley v.. Ashley. 217 N.W.ld 926, 191 
Neb. 824. 

(3) Other statements. 

U.S.—Sosna v, Iowa, Iowa, 95 S.Ct. 553, 419 U.S. 393, 
42 L.Ed.2d 532. 

Mon Chi Heung Au v, Lum, CA.Hawaii, 512 
F.2d430. 

Ark.—Wheat v. Wheat, 318 S.W.2d 793, 229 Ark. 842. 
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Dd.—Afcx S A V Jtiha A, FaaLQ., 419 AJd 965 
Fk—Caszza v Caizza, 291 So.2d 569. Cert dea.. 95 
s et. 825, 420 U-S 907, 42 L.£d.2d 836. 
Hawau-Whiiehead v Whitebead. 492 P.2d 939, S3 
Haw. 302. 

N.H —Porter v. Porter. 296 A.2d 900, 112 NJi 403. 

N Y -Slemhiaaa v Stemhias, 336 N.Y5.2d 386. 71 
Misc.2d 552. 

Vt -Place V. Place. 278 A.2d 7ia 129 Vt. 326. 
Wash.-In re Ways* Marriage. 338 PJd 1225, 85 
Wasii.2d 693 

79 U.S.—Sosaa v. kma. kwa. 95 S.a 553,419 VS. 
393, 42 EEd 2d 532. 

Conn.-UBow v LaBow, 370 A2d 99a 171 Goon. 
433 

III—Rosenshise v Roaeasimie. 377 N.E2d 132, 17 
in Dec 942. 60 in.App.3d 514. 

Iowa—In re Mamage of Vogd, 271 N.W.2d 709. 

Mo—Grmt v. Grant, App., 324 S.W.2d 382. 

.N.Y—Eckert v Ecken, 312 N.Y.S.2d 183, 34 ADJd 
684. 

Pa.—Sage v. Sage. 11 Camb. 108—Cobb v. Cobb, 61 
LackJur 193—Flexer v. Flexer, 8 Lyooaateg 9— 
Lyons v Lyons, 11 Chest. 483—WUson v. WUmo, 
46 Erie 25—McDamd v. McDmudL 35 NortkoDb. 
LJ. 91-Ar«y v. Arey, 7 Adaeos LJ. 86. 
Tenn.-Wtseman v. Wiseman, 393 S.W.2d 892, 216 
Tenn. 702. 

Twelve BMwtfas 

N.D.—Skde v. Slade. 122 N.W.2d 160. 

TeiL-Goforth v. Goforth, Civ.App.. 335 S.WJd 281. 
StatBte held aacoBStitBtknal 
Akska-State v. Adams. 522 P.2d 1125. 

Ohm—Monroe v. Monroe, 289 N.E2d 915, 32 Ohio 
Misc. 129. 
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80. Me.—Belanger V. Bdanger, 240 A2d 743. 

Neb.—Harger v. State, 106 N.W.2d 176, 17LNeb. 342. 
N.Y.—Vemey v. Vemey, 383 N.Y.S.2d 905, 53 AD.2d 

608. 

Divorce oa gitwad of s^andioB of parties 
(S) Other matters. 

Ala.—Shivers v. Shivers, 171 So.2d 109, 277 Ala. 400 
D.C-Oatley v. Oatky, MwiAi^ 161 AM 834. 

Two year resideacy reqaireaieat iavuRd 
Mass.-Fioreatmo v. Probate Court, 310 RE2d 112, 
365 Mass. 13. 
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81. Ga.—Chmamond v. CharasnoDd, 239 SE2d 362, 
240 Oa. 34. 

Itid.—Brokus v. Brokns, App., 420 N.E2d 124Z 
Tex.—WUson v. Wilson, Civ.App., 494 S.W.2d 609, err. 
dissi. 

Utah-Munsee v, Munsee, 363 P.2d 71.12 Utih2d 83. 

la Florida 

(2) Fk.-Baker v. Baker, App., 105 So.2d SOE 

(3) Residesice for ^lecdicd tane fadd esteb l iAed. 
Reynolds v. Reynokk, App., 117 Sa2d 16. 

(4) Alien precluded by inmi^ratioa laws from ac¬ 
quiring (kmikile by rix months reskteacy coa3d meet 
jurisdictional requirement 

Fk.—Perez v. Perez, App., 164 So.2d 561. 

StatBte valid 

Tex.—LeFebvre v. Ld^efavrei av.App.. 510 S.W.2d 29. 

A statutory durational resideney re¬ 
quirement of a state for mamtainhsg a 
divorce action is not invalid where it 
does not deny a liti^t the opportoi- 
ty to make sm individualized showmg 
of a bona fide residence.*’ * 

81.5. U.S.-Sosia v. kwa. Iowa, 95 SXX 553, 419 
U.S. 393, 42 EEd.2d 532. 

82. N«b.-Comy v. Cbniy, 126 RW.2d 188,176 Nek 
396u 
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V«..-OrMMiipaclKr v. <}TMwi«p«i.her, ' 34 S E :d Z?!. 
204 Vi. 139 

83. ttaltoe c mtm Aem 

lB.--&i3MMinBe % Rncmhine. 3^ NE2d 132, P 
IRDec. 942, <i0 IRAppJd Si4 

83^1^ P re r eat it fa t — ihopfim 

Si^-CkriiKy « Cwbrey. 247 N£2d ttt. ]08 IH 
A9p.2d363 

it—idlc 

RH.-^M1er v. Porter, 2fa A2d 900, 112 N H 403 
83.1$. Secve aetd faMi 
Hmn-WlMeiMad v. WlMehcad, 492 P2d 939, 53 
Haw. 302. 

Statutes requiring residence fulfill a 
comi»iling state interest in that rights 
and interests of sister states are pro¬ 
tected while insuring the integrity of 
forum state decisions against collateral 
attadc.®^ All durational residency re- 
quiranmits must meet a compelling 
state interest test®^^ 

83J8. Fh.>-Cazia v. Odzza. 291 So.2d 569, cert 
doB. 95 S.Ct 825, 420 U.S 907. 42 L Ed.2d 836 
83JS. Akdfa-stae v. Adam. 522 P.2d 1125 

84. na.->-GSkMai V. GUfain. App. 4 Diu.. 413 So.2d 
412 

N.D.-Sbde v. Slade, 122 N.W2d 160. 

Pa.—SUory v. Sfaoy, 13 Canb. 53—Leddy v Leddy. 8 
AdaM LJ. 1, 16 Comb. 137 

l-*e2a 

85. bNewYeric 

(DCnwicer v. Croolcer, 190 NYS2d 522, 18 
Kfiic.2d974. 
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93. Tex—Gttan ?. Rigsi. Ov.App., 385 S.W.2d 
444^ err. dim. 

H. Tex—Perry x Copeind. Ov.App., 323 S-W.2d 
339, at. dnx 

94. Alx—0»m V. Owm, Qy.App., 394 So.2d 54. 
PA-SUenr V. Shiery, 13 Cmb. 53. 

wmr-r - 

wsnv 

(1) Fx—Yobey v. Yohey, 208 A.2d 902, 20S PxSu- 
per. 329. 

Sigev.SeBe, 11 Ciodb. 108. 

5 78. — Facts Constituting 
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96L9S. US.—Onbers v. Omberg, CA.Vkg» Idands, 
314 F.2d 206. 

CaL—Wbealtoa v. Wbe^oa, 63 GaLRptr. 291, 432 
P2dm67C2d65d 
Del—Wife W. y. Hiisbnd W., 376 A.2d 87. 
Ga^nAbmim y. Abm-tea, 189 S.E2d 443. 229 Oa. 
77. 

m.—Kovac V. Kane, 167 N£2d 281, 26 IlI.AppJd 
29. 

Lx—Bram v. Broara, App., 378 So2d 164. 
0IL-8id)y v. Bbtby, 361 P2d 1075. 

SLC-^fasy V. Ki«y.Hory8di, 257 SE2d 757, 273 S.C. 
SS3. 

IX dtf ia A— if fi f 

(3) OSmt ad—. 

l9x-Boaes V. BoBes. App., 364 Sa2d 813. 

m Coax—SpddMg V. Spai^ 368 A.2d 14, 171 
Q—m 

81^-Wafcer y. W^, 200 A.2d 267, 124 Vt. 172. 
Bx-QibeiT v. Oifaert, App., 187 So;2d 49. 


Six aoMtht 

N C -Eudy V Eudy. 211 S E 53t 24 N C App 516, 

iffd »® piBl, mtid w part 215 S E 2d ”82 288 N C 
”1 
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9655 6>m~CJJ 5. cited te MdUr » MilUr, 369 
P2d 2C”, 211 

96.60 Del—Alex S A x Juba A, FamCt. 419 
A 2d 965 

lad-la re Mamage of Rinderiaecht. 36'' N£2d 
1128, 174 IndApp 382 

NM—Heckathora x Heckathom. 423 P.2d 410. 77 
VM 369 

Sy -Silvm V &Kcrs, 395 N Y S 2d 95. 57 A D 2d 

941 

Ofcl—dark % Clark, 361 P2d 207 

Tex —Haaaladee x Haisdaden. Civ App, 388 S W.2d 
952. 

Wyo-CJ5. citci ia MiHar « Millar. 369 P.2d 207. 
209 

Pro pe rt y located m two sUtcf 

Nev —Aldabe v Aldabe, 441 P.2d 691. 84 Nev 392. 
cert dea 89 Sa 668, 393 U.S 1042. 21 L.Ed.2d 
590 

Paniadar factors 

Del —G A. Van L V P E Van L. Fam.Ct., 415 A,2d 
519 

Man—Ftorentino v Probate Court. 310 NE2d 112, 
365 Mass 13. 

NY-Paparelia v Papardla, 426 N.Y.S.2d 610, 74 
A D 2d 106. 

Sokiiect Barter farfadietioo 

m.—Farab v. Farah. 323 N.E2d 361, 25 IlLApp.Sd 
481. 

97. NY—Lacks v Lacks, 378 N,Y-S.2d 61. 50 
AD.2d 785, app dHin. 346 NE2d 817, 38 
N.YJd 917, 382 N Y S.2d 978, affd. 359 N.E2d 
384. 41 N Y.2d 71. 390 N.Y.S.2d 875, nearg. den 
362 NE2d 261, 41 N.Y.2d 862, 393 N.Y.S.2d 
710. 

98. Ark.—Graham v. Graham, 495 S.W.2d 144, 254 
Ark. 646. 

Fla.—Currmi v Curran, App, 362 So.2d 1042. 

2H.— GaniGon v. Gamsox 246 N.E2d 9,107 IH.App.2d 
311- 

Ind.—Fund v. Puad, 357 N.E2d 257, 171 Ind-App, 
347. 

Nev.—Aldabe v. Aidabe, 441 P.2d 691, 84 Nev. 392, 
cert, dex 89 S.a. 668, 393 U.S 1042, 21 LEd.2d 
590. 

Ib PoBBSyiyB— 

(1) Px-Lyona v. Lyons. 11 Chest. 483—WUlianB v. 

WiUttBix 38 D. & C2d 44. 

(2) Px-DiMifia v. DiMiha, 203 A.2d 382, 204 Pa. 

S«^. 188. 

(6) Px—Srnkit v. Smith, 213 A.2d 94, 206 PxSi^. 

310. 

Residence soffidest 

lE-Schwarz v. Schwarz, 188 N.E2d 673, 27 in.2d 
140. 

Tex—Stubal v. Skubal, Civ.App., 584 S.W.2d 45, err. 
d»m. 

AMbs b— ea£ 

N.C—Marcm v, Martix 118 EE2d 29, 253 N.C 704. 
pose 265 

99. D.C—RzeszoUffski v. Rzeszotanki, App., 2% 
A.2d 431. 

Idaho-Smestad v. Smestad. 484 P.2d 73a 94 Idaho 
181. 

Mx-Graat v. Grant, App., 324 &W.2d 382 

N.Y.—Geiso- V. Geiser, 424 N.Y.E2d 852 102 Misc.2d 
$62. 

Vt—Walker v, WaUcer. 200 A.2d 267, 124 Vt. 172. 

WadL-4larcu8 v. Marcus, 475 P2d 571, 3 Wash.App. 
3m 

1. Px—Com. ex rd. Atbr^ v. A]bri|^, 30 Nor- 
tbiiiiib.U. 205. 
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3 DC—Rzcszotarski v. Rzeszotarski, App., 2% 
A.2d 431 

Ran —Perry v. Perry, 623 P.2d 513, 5 Kan.App.2d 636. 
Nev -AkWje v. Aldabe. 441 P.2d 691, 84 Nev. .392, 
cert. den. 89 S-Ct 668, 393 U.S. 1042, 21 L.Ed.2d 
590. 

Okl.—Bixby v. Bixby. 361 P.2d 1075. 

4. Oy«i acts 

(3) Intent usually detennined from person’s acttcms. 
La.—Tjaden v. Tjaden, App., 294 So.2d 846, cert. den. 
95 S.Ct 498, 419 U.S. 1022, 42 EEd.2d 296. 

4.10. Fix—Brown v. Brown, App., 123 So.2d 382. 
N.Y.—Brown v. Brown, 284 N.Y.S.2d 947, 55 Misc.2d 

174. 

Ohio—Jackman v. Jackman, 160 N.E.2d 387, 110 Ohio 
App. 199. 

More than Biere legal domicUe, etc. 

Utah—Munsee v. Munsee, 363 P.2d 71, 12 Utah2d 83. 
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4.15. Tex.—Wilson v. Wilson, Civ.Ai:^., 494 S.W.2d 
609, «T. dism. • 

4.20 Alaska-State v. Adams, 522 P.2d 1125. 

Gx—Abou-Issa v. Abou-Issa, 189 S.E2d 443, 229 Gx 
77. 

Neb.-Fletcher v. Fletcher, 156 NW.2d 1. 182 Neb. 
549. 

Pa.—Com. ex rel. Allnight v. Albright, 30 Northumb. 
LJ. 205. 

R. I.-Parker v. Parker, 238 A.2d 57, 103 R.I. 435. 

5. N.Y.—Usher v. Usher, 343 N.Y.S.2d 212, 41 

A.D.2d 368. 

6. Utah-Munsee v. Mtirlsec, 363 P.2d 71, l2 Utah2d 

83. 

7.5. Ohio-Cokman v. Coleman, 291 N.E2d 530, 32 
Ohio St.2d 155, 57 A.L.E3d 213. 

Px—Sage V. Sage, 11 Ciunb. 108—Com. v. Safreed, 27 
Beaver 33. 

7.10. N.C—Martin v. Martin, 118 S.E2d 29, 253 
N.C 704. 
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7.15. U.S.'—WiDiams v. Williams, D.CVirgin Islands, 
328 F.Supp. 1380. 

Alx—Volin v. Voiix 128 So.2d 490, 272 Ala. 85. 

S. C—Nagy v. Nagy-Horvath, 257 S.E2d 757, 273 S.C 

583. 

7JO, Px—Home v. Home, 159 A.2d 239, 191 PxSu- 
pcr. 627. 

Sage V. Sage, 11 Cumb. 108. 

9. Cal.—Friedland v. Friedland, 345 P.2d 322, 174 
CA.2d 874. 

Coon,—White v. White, 201 A.2d 662, 25 Conn.Sup. 
235 stating Alabama rule. 

93. Wyo.—CJ3. dted in Millar v. Millar, 369 P.2d 
207, 210. 
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113. Wyo.—CJJS. vuited at length in MiHar v. Mil¬ 
lar, 369 P.2d 207, 211. 

12. Wash.—Stevens v. Stevens, 480 P.2d 238, 4 Wash. 
App. 79. 

Wyo.—Clauss v. CSauss, 459 P.2d 369. 

15. Other statemeats 

(S) Intent to diange residence of itsdf insufficient to 
change domicile. 

Fla.—Ashmore v. Adunore, App., 241 So.2d 424. 
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16. W.Vx—Belcher v. Belcher, 151 S.E2d 635. 

1$. N.M.—Hagan v. Hardwick, 624 P.2d 26, 95 N.M. 
517. 

19. Cal.—Friedland v, Friedland, 345 P.2d 322, 174 
CA.2d 874. 

Fla.—Hadley v. Hadley, Aw>., 140 So.2d 326. 

Ill— V. Fa^, 323 N.E2d 361, 25 ni.App.3d 
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Iowa—JiilsoB V. JdIkm. 122 N.W.2d 329, 255 Iowa 301 

U.—Brotmanl v. DoRungue, App., 146 So.2d 445 
Micli.—CbDyoamjiaa v. Anspach, 103 N.W.2d 587, 360 
Micfa. 371. 

Mo.—G m V. Giant, App., 324 S.W.2d 382—Scotton 

V. Scocton, App.. 359 S.W.2d 501. 

Okl.—dark v. Claric. 361 P.2d 207. 

Tea.—Vinson v. Vnaon, Ov.App,, 340 S.W.2d 562— 
Meyer v. Meyer, Ov.App., 361 S.W,2d 935, err. 
Stacy v. Stacy. Civ,App.. 480 S.W.2d 479. 
Utah—Mumee v. Mw»ce, 363 P.2d 71, 12 Utah2d 83. 

page 272 

Mias.—Bamum v. Baaaas, 188 So.2d 253. 

N.D.-CJJS. Made letlar s—ary gaaCsd in Siade v. 
Siade, 122 N.W.2d 16a 

Is PetayhaBb 

(2) Pa.—Smialek v. Snblek, 12 Qmb. 104. 

(5) Other sttfements. 

Pa.-Soow V. Snow, 13 D. ft C2d 647,27 Lch.LJ. 430. 

26. N.Y.—Donanick v. Dotmmek, 205 N.Y.S.2d 502, 
26 Mtsc.2d 344. 

Ohio—Diaper v. Dt^, 151 N.E2d 379, 107 Obio 
App. 32. 

Tea.—Miner v. Miller, QvApp., 403 SW.2d 231 

27. Colo.—Vieraes v. District Court la and For 
Fourth JiKhdal Dist.. El Paso County, 509 P.2d 
306, 181 Cola 284, 73 A.LR.3d 424, 

Conbs V. CoOms, App., 472 P.2d 696. 
Ga.^iiiit V. Hunt, 168 S.E2d 321, 225 Ga. 276, 
Idaho—Bezold v. Bezold. 504 P,2d 404, 95 Idaho 131. 
Mo.—Olivier v. Ofiver, App., 325 S.W.2d 33. 

Neb,—Rush v. Rush. 108 N.W.2d 79, 171 Neb. 800. 
N.C—Martin v. Martin, 118 S.E2d 29, 253 N.C. 704. 
Tex.—Fox V. Fox, Ov.App. 559 S.W.2d 407. 

28. Dd.—Fritz v. Fritz, 187 A.2d 348, 5 Story 328. 
Ga.—Loraace v. Lorance, 119 S.E2d 342,216 Ga. 754. 
N.C—Martin v. Martin. 118 S.E2d 29, 253 N.C 704. 
ReqnsHe intait aecessanr 

CaL—In re Mairi^ge of Tbomtoo, 185 Ca].^r. 388, 
135 C.A.3d 500. 

page 273 

Where plaintiff had been physically 
present in the state f<n: a period of 
time with the intention to remain in the 
state indefinitely, the court was not 
without jurisdiction even though it was 
probable that he would leave the state 
after termination of the proceedings.” ‘ 

29.6. Fh.—Bowers v. Bowers, App., 287 So.2d 722, 
cert disdiarped, Sup. 326 So.2d 172. 

^J20. Cal.—Joimson v. Johnson, 53 CaI.Rptr. 567, 
245 CAAl 40. 

ResMeiice not doaridte estah&hed 
Cal.—In re Marriage Thornton, 185 Cal.Rptr. 388, 
135 CA.3d 500. 
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31. Alaska—Lauteiba^ v. Lauterimdi, 392 P.2d 24. 
Tex.—Wood V. Wood, 320 S.W.2d 807, 159 Tex. 35a 

conf. to. Civ.App., 321 S.W.2d 323. 

Wash.—In re Ways* Marriage, 538 P.2d 1225, 85 
Wash.2d 693. 

A member of the military service 
retains his domicile or residence in the 
stete from which he entered the ser¬ 
vice, and he may institute an action 
there until he establishes a new domi¬ 
cile or residence.^’ ® 

31J1. CaL—^In re Marriage of Thornton, 185 Cal. 
Rptr. 388, 135 CA.3d 500. 

32. Fla.—Jeffiries v. Jeffries, App., 133 So.2d 751. 
N.C—Israel v. Israel, 121 SJE.2d 713, 255 N.C 391. 


Pa.—Bartoaft v. Bartonk, 114 P.LJ 266 
Tena-Wiaenan v Wtaonaa. 393 SW.2d 892, 216 
Tout 702. 

ResMeacy cegureMeati aet 

Fla—Siepptrd v Sheppard, App., 286 So 2d 3?. 

Kan —Peny v. Perry, 623 P.2d 513, 5 Kan App 2d 636 

33. Mm.— Skelton v Skdton, HI So.2d 392, 236 
Mm 598 

U.S—WiUttnii V WiBunm DC Virgin Islands, 328 
F-Supp. 1380. 

D.C—Alves V. Alves. App.,262 A.2d 111. 51 A.L.R.3d 
213. 

NJ.—GoischaHc v. Goasebaft, 138 A.2d 774, 48 NJ. 

Super. 566, af». 145 A 2d 327, 28 NJ. 73. 

N.C.—CJJS. dted in Rector v. Rector. 166 S.E2d 492, 
494. 4 N.CApp. 240 

33.10. Fla.—Goedon v. Gordon, App., 369 So 2d 421 
33.50. Fla.—Marko&ky v. Markoftky. App, 384 

So.2d 38—Nicolas v. Nicolas. App. 5 Dist., 444 
So.2d 1118. 

33.60. NJ.—Gossdialk v. Goesdialk. 138 A.2d 774, 
48 N J.S«per. 566, affd. 145 A.2d 327,28 N J. 73. 
33.65. NJ.—Gosschalk v. Gossdtafic, 138 A.2d 774, 
48 NJ.Super. 566, affd. 145 A.2d 327, 28 N.J. 73. 
Disqiinlificatioa from domidliuy not shown 
Utab-^ustamante v. Burtamante, 645 P.2d 40. 

33.70. Treaty trader statos 
NJ.-Gosschalk v. Gosschalk. 145 A.2d 327, 28 NJ. 
73. 
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33.80. O.—Matter of Marriage of Piiouricar. 626 
P.2d 380, 51 OT.App. 519. 

33.85. N.Y.-DelvaiIIe v. Ddvailfc, 386 N.Y.S.2d 
195, 87 M>sc.2d 726. 

§ 77, -Separate Domicile 

« 

34. N.Y.—Usher v. Usher, 343 N.Y.S.2d 211 
Pa.-Cobb V. Cobb, 61 LadtJor. 193. 

ActioB hy wife 

(6) Other nwttos. 

Or.—Voimer v. Votmer, 371 P.2d 70, 231 Or. 57. 

W.Va.—Bdchcr v. Bek^. 151 S.E2d 635. 

Aetkw by hffldMad 

(2) Other matters. 

Tex.—Best v. Best, Civ.App, 331 S.W.2d 364. 

35. Okl.—Bixby v. Bixby, 361 P2d 1075. 
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36. Ala.—Turner v. Turner, 195 So.2d 900, 280 Ala. 
523. 

NJ.—Marias v. Marias, 175 A2d 259, 70 NJ.S<^. 

111 . 

R.L—Brown v. bxiwn. 177 A.2d 380,94 R.I. 23, rearg. 

den. 177 A.2d 629, 94 R.L 23. 

36.5. NJ,—Matias v. Matias, 175 A.2d 259, 70 NJ. 
Super. 111. 

Intention to aegnire separate domkOe not 
shown 

Or.—Vedmer v. Vdmer, 371 P.2d 70, 231 Or. 57. 

37. La.—Tannefaill v. TanndtUl, App., 347 SoJd 870, 
affid. 261 So.2d 619, 261 La. 933. 

Facts held not to justify septmte domicile 
R.I.—Brown v. Brown, 177 A.2d 3»a 94 R.I. 23, leaig. 
den. 177 A,2d 629, 94 R.L 23. 
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41.10. La.—Cra% v. Craig, 365 Sa2d 1298. 
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A statute providing that a wife can 
have no other domidle than that of her 
husband arbitrarily, capriciously and 
unreasonably discriminates against 
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married women on the basb of sex and 
is invalid insofar as it enables the hus¬ 
band, but not the wife, to establish a 
sep^te domicile for the purpose of an 
action for divorce.®^ ’ 

52.5 La-Crmg v. Craig. 365 So 2d 1298. 
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Ind.—Scott V. Scott, App., 209 N.E2d 49, 140 laEAppu 
32a reh. den. 209 N.E2d 518, 140 Ind,App. 32a 
Scott V. Scott, 209 N.E2d 518,140 Ind.App. 320- 
State ex net Halt v Vanderburgh Prohate Court of 
Vanderburgh County, 219 N.E2d 437, 247 Ind 
517—State ex «l. Hepter v. Supersor Court of 
Marion County, Room S, 328 N.E.2d 218,263 kd. 
196. 

page 301 

35. Geaend staftrte held 

(2) Divorce venue statute generis and genend 
venue stmnte docs not app^. 

Okl—Chapmaa v. Parr, 521 P 2d 799. 

Seceadchaige 

(2) Other maltas. 

IE—LassweB v. LassfweB. 171 N.E2d 6ea 28 IB. 
A|)p.2d 201. 

36. Nev.—Halamav. HalamB.637P.2d 1221,97Ncv. 

628. 
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N C—Ckf^dicr ¥. Gurdiier, 26* S E2d 4«. 300 N C. 

Gwdw ¥ Gwdaer. 260 SE2d II 6 . 43 NC. 
App 671, 2« 5 E M 4«. 300 N C 71S. 

37 Ak<>£x pttrte nutttiK. J52 So 2d 144, 275 Ak 

•0 

SC—Brodunn^. Brodcnae, 171 S.E^ S62, 253SC 
S2I. 

Wiak.>Sefafoc<kr v SdKtwder, 447 P 2d 604 74 
WMlL2d t53. 


18—U re Marrufc of Hammei, 411 S E2d 320, 44 
18 Dec. 351, 88 niApp 3d 919 


OL—Pttnoe » Si^wnor Court, Cit> and County of 
Sm Fnncnoo. 18 CalRptr. 5*^, 199 C A.2d 69. 


Ba.—Am ¥. Am, App., 334 So.2d 68 

S-C-Voravndlii v, Vorraidhi. 257 SE2d 156. 273 
S.C 407. 

Me 382 

38. BL-ScaOacs v. Stdlmsa, 393 NE2d 1065. 30 
aOec 718.75nLApp.3d96. 

^^20^ 359 N.£2d 583. 172 Ind App 

Mo—Norm v. Normaa, App, 604 S.W.2d 680, 26 
A.L,IL4tli 1208. 

^ AJd 1132, 267 Pa.Saper. 

48. K.C—Edwtrdi v. Edwank, 190 S.E2d 318, 15 
K.CAfp.6Q8. 

TeHL>-4CaBe v. Kaae, 547 S.W.2d 559. 

41. Waih.—mie v. While. 321 P.2d 262. 51 
Waili.2d 652. 

t oaM Mt be fMd after 


18.—Joaes ». Joaes, 189 N E2d 33. 40 IH App 2d 217, 
cert dea. 84 a.CL !34a 377 U.S 936, 12 LEd.2d 
299 

Mi—la re Mamar «f Broan, 387 N.E2d 72. 180 
laiApp. I 

WMvcrMin 

Ga—Wiiae » WHae. 240 S.E2d 84, 240 Ga. 287. 

47. PrtrnM e Mi if Me ftr ieipy 

m. U d fam m n. HoAnaa. 239 N.E2d 7*2,40 ia.2d 

M6 384 

52 IE—Eifcnde v Kiferide. 212 N.E 2 d 252, 64 
nLApp.2d333 

Maia-ChBrhack » Charbaek. 401 NE.2d 893, 9 
MaBLApp. 464. 

53 M—lolaaoa V Johaioa, 340 N.E 2 d 68 . 34 lU. 
App.3d 356. 


EC.-OalliBS r. Cattss. 116 &E2d 839. 237 S.C 230 

^ Waft.—While v. While. 321 P. 2 d 262, 51 
Waft 2 d 652. 

C30«rt*!i emi BotiM 

Cok-Wahaath v. L«y. 571 PJd 1107.194 Colo. 270. 
<3. N.y.—Proq>erov.Ptoii)ero,33IN.y.&2d^^^ 
A.D.2d 634. 


^<I> Ha.-Rwftark v. Rneabark. App.. 335 Sa2d 
Oft V. St Oft, 507 P.2d 206, 211 Kaa. 
Md—Harper v. Harper. 431 A.2d 761, 49 MdApp. 

339, revd ia part oa oft pds. 448 A. 2 d 916. 294 

Md. 54, app. after raaaad 472 A2d 1018, 58 
Md,App. 193. 

N C*^j 6 fcAeod ¥. McUod. 161 SE 2 d 635, I N.CApjx 


^ Fkwgft 346 P^ 418, 175 CAJd 

641-FhaiBoa v. Swietior Oowt. Oly aad Coaaty 
^Saa Feaaeitoa. 18 CaLRper. 578. 199 CA.2d 

w-Heaaoav. Superior Cbwt for yohaCoiaty, 32 

CriJKpIr. 40<^ 218 CA.2d 327. 

4C <81-fii0eioB V. Piapieioa. App.. 529 P.2d S5a 

Uodor a statute pOToitting a change 
ci senpe whexe the parties reside in 
ifi^Bresfe coimties and the ^ids of jus¬ 
tice wocdd be pxoniotied by the change, 
def<^idant has the bunten of proving 
that the chai^ would be mcnre conve- 
ntot to witnesses and that the ends of 
justice would be best served by the 
idiaage.^ 

4E5. Cri.-ifcmv.Sapark>rCmforYiibaCoaii- 

«y, 32 OU(ptr. 404. 218 CA.2d 327. 

pi«e383 

% ^ ffl---^fiidebiaid V. FfiMeb^ 

41 mud 87, OB reaiaad 244 N.E2d 866. 105 

a.AppJd 261 . 

ia|.—Wain V. Waft App.. 429 N,E2d 6 . 

V. Netras, 108 S.E2d 529, 250 N.C 237. 

4 j ii«riHoiii held not tiady 

Odier^iliiicatioas. 


(2) Other 1 

Utah—Butler v. Bader, 461 P.2d 727, 23 Utahld 259. 
PetitiM held tiMiy 

ia.-3aijhB« V. Trtaft 241 N.E2d 39.99 IB.App.2d 64. 

55 , laMfonwi 

(2) Ma—Seath «. Saaft App, 435 SWJd 684. 

l>ecne held Hni 

*^" 30 ?** Mckaoa. 14 N.E2d 276, 294 ia.App. 

&r6r M dcayiac Hmc rcadnf preceediiigs 

f«id 

II.-JoBes ¥. Joan. 189 N.E2d 33, 40 BUppZd 217, 
cen. dea. 84 S.Q. 134a 377 VS. 936, 12 EEd.2d 
299. 

imc detenMe whethw allege 

prpj i d l ri is trm 

Gate. 187 N.E2d 46a 38 IIl.App2d 446. 

57. in Ttexai 

^(I) Tou-^ parte Eatoa. 252 S,W2d 557, 151 Tex. 

MB 355 

59. AddBkMi pBtfof 

iad.-Stale ex rL Aaiecm Flelcher Nat BmA * 
Trait Co. v. Speacer Grcak Coart, 175 N.E2d 23. 
242 lad. 74. 

SSL Ceataupt 

(DlageaeraL 

Fk—Kern v. Kera, App., 309 So.2d 563. 

( 2 ) iuradictioa retaiaed k crnaiBal 
Fk-Sproaie v. Sproese. App., 5 Dist, 408 So.2d 632. 

§ 86. -Prematurity of Suit 

63. Aft—Norft»tt V. Northcutt, 458 &W. 2 d 746, 
249 Aft 228. 

Dei.-SiBciatr v. Skdar, Sqxa-., 238 A,2d 604. 
MiDB.-Raey v. Rfley, 141 N.W. 2 d 146,273 Minn. 551. 

64. La.—Waters v. Waters. App., 264 Sa2d 275, ap- 
piicatioB den. 266 So. 2 d 442, 262 La. 1153. 

Vt-JohmoB V. Jofaason, 191 EE2d 206. 

Pige366 


N.Y.-Shart V. Short. 293 N.YS. 2 d 590, 57 Misc, 2 d 
761 


§ 87. 


> Laches 
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7155. Del—Dae v. Doe, Soper., 214 A. 2 d 558. 
Storey 105. 
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7155 Pa—Regan v Regan, 322 A.2d 711, 227 Pa. 
Super. 552. 

73. Iowa—Payton v Payton, 108 N.W.2d 348, 252 
Iowa 771 86 A.LR.2d 416—Lane v, l-ano^ m 
N.W,2d 286, 253 Iowa 92—Hancock v. Hancock, 
131 N.W.2d 757, 257 Iowa 119. 

75. Dei.—Butler v. Butler. 222 A.2d 269. 

N.Y.-Hack v Black. 253 N.Y.S.2d 334, 22 A.D.2d 
673. 

Pa —WcBi V Wells, 186 A.2d 844, 200 Pa.Sapcr. 8 — 
Regan v. Regaa, 322 A. 2 d 711, 227 Pa.Siiper. 551 

Go^imk 

Ik—DeBo Buoao v. Ddk Bikmo, 163 A.2d 661 193. 
PaSuper. 118—Gtllea v. GiBen. 169 A.2d 34a 195 
Pa-Soper. 60-Waiper v. Wa^er. 182 A.2d 209. 
198 Pa.Super. «}9—Cainpb^ v. Campbdl, 208 
A.2d 36, 205 Pa.Stq)er. 207, 

Statatory preriftHB 

(1) Cal.—Hager v. Hager, 345 P. 2 d 68 , 174 C.A.2d 
546. 

(21 Divorces for aftiteiy or conviction a Idony are 
expressly excepted. 

Cal.—Hager v. Hi^. 345 P.2d 68 . 174 C.A.2d 546. 

(3) Cal.—Sdiulze v. Schulze, 23 CaI.Rptr. 693, 206 
CA.2d 330. 

(15) Further statctneats. 

Idaho—Fisclier v. Fischer, 443 P. 2 d 463,92 Idaho 379 . 
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76. Cal.—Brown y. Brown. 82 ChlRptr. 238, 274 
C.A.2d 178. 

Prior actioB 

Pa.—Lareen v. Larsen, 132 A.2d 883, 184 Pa.Siipcr. 
221. alia. 141 A.2d 353, 392 Pa. 609. 
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H*«er V. Hager. 345 68 , 174 CA.2d 

Md.—Staley v. Staley, 248 A. 2 d 655. 251 Md. 701. 
N.Y.-Laalo<r V. LeOtloff. 262 N.YS.2d 736, 47 
Misc.2d4S8. 

Ik-GHea v. GBIea, 169 A2d 34a 195 EkSoper. 
60-Cai^*cfl V. Can^ibea 308 A.2d 36^ 205 Pa. 
Super. 207. 

Pa.—Bigfor V. Bigler, 79 York 29. 

SI. N.Y.—Efdniioa v. Efthniou, 204 N.Y.SJWI 785. 

§ 88. —» Statutes ei Lirntta t io ng 
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84. Dd—Boder v. Bader, 222 A2d 269. 

85. N-Y.-Figaewa v. F^Kroa, 320 N.Y.S. 2 d 113,66 
Mis& 2 d 257. 

IB Arkassas 

(3) Other matters. 

Aft—Alston V. Alston, 415 S.W.2d 578, 242 Ark. 804. 

iB MoBtasa 

(5) Other nutters.—Hennity v. Hennity, 352 P 2 d 
689. 137 Moot. 403. 

86. Ib Now Yoft 
(7) Other matters. 

N.Y.—Ernst v. Ernst, 243 N.Y.S. 2 d 917, 40 Misc.2d 
934—Rosenbaum v. Rosenbaum, 288 N.Y.S.2d 
285, 56 Misc. 2 d 221 . 

Ib WkcoBsiB 

(2) Ten year limitation period not appUcaUe to a 
division of pn^y in action for divorce. 

Wk—Wafoer v. Walber, 161 N.W. 2 d 898, 40 Wis.2d 

§ 89. Parties Plaintiff 
Library Beferences 
Divorce ®=>71 et seq. 
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W31I 

*730. ^ent 

App.. 313 SE2d 53, 

M. ^--Ftood V. Ftood. 295 A,2d 784^ 

N. C.~nKM V. TlioraM, 260 S.E2d 163. 43 N.C 

App. o38. 

St«»^preKa«ig ^ 

otvorce cues 

Tex.-IagTO V. Ingna, av.App., 380 S.W.2d 666. 
cn*. caS8i. 

parties 

18.-* re Stop. 3S2 REM 1279, 22 BLDec. SSI, 6S 
IU.App.3d 945. 

PnMtt. 282 N.W.2d 785. 90 

Mich,App. 230. 

N.Y.jC-*la^ V. Mafloiy, 450 N.Y.S2d 272, 113 
Mnc.Zd 912. 

Cole. D.CMo. 195 FSepp. 867, 870. 

90. ^—Worthere V. SBperkx Court for Los Angd^ 
County, 126 C8l.Rptr. 547. 54 CA.3d 286. 


91 PA>.StrMHfaMgh V. StnusbMgh, 2 Adtim U. 

liM kid real pttty 

Coim.-Aiticri V. AWoi 155 A.2d 758, 21 Coim.Sup. 
3 / 0 . 

caa iaidafee ar «nWaki actioa 

Fla.-Cohai v. Cohen. App,, 346 So.2d 1047. 

92. C)kl.--St^ ex rd. RobedcMix v. iblmsoa, 418 
P.2d 337. 418 

ni.->Newni«B V. Nemnui, 191 N.E2d 614, 42 HI 
App.2d 203. 6 A.L.E3d 670. 

Oid.~.Stile ex rd. Rofaedeaux v. Johnson. 418 P.2d 337. 
Tcx.-Clindy v. MiSs, av.App.. 431 S.W.2d 63. 
Wnst-Jones v. Mine. 462 P.2d 927. 77 Wash.2d 381. 
Keasoa lor rale 
Odier letsoos. 

Pla.—Wood V. Besd. App., 107 Sa2d 198. 


A guardian ad litem will be appointed 
to prosecute an incompetent’s action 
for absolute divtxrce, and a special 
guardian will be appointed to defend 
against a counterclaim fmr annulment 
because of incurable insanity.’* * 

250 N.Y3.2d 778,43 

Misc.2d 252. 

l^'T?******* Seugstack. 166 N.YS.2d 
576, 7 Misc.2d |0I2, sSd. 169 N.Y.E2d 487 4 
A.D.2d 1035, afSL 176 N.Y.S.2d 337, 4 N.Y^ld 
502, 151 N,E2d 887, 71 A.LR.2d 1237. 

Foreign adjadicatioa . 

N.Y.—Sengstack v. Seiigstack. 166 N.YS.2d 576. 7 
Misc.2d 1012, affd. 169 N,YS.2d 487, 4 A.D.2d 
1035, aSd. 176 N.Y,S.2d 337, 4 N.Y.2d 502 151 
N.E2d 887. 71 A.EE2d 1237. ' 


An action for divorce may be 
brought by a guardian ad litem in be¬ 
half of a person under conservation- 
ship.’*'*^ 

9S.16. Gd.->In re Higgason’s Marriage 110 Cal. 
Rptr. 997, 516 P.2d 289. 10 C3d 476. 

§ 90. Parties Defendant 

1H^314 

W. Fla.—fine v. Fine, App., 400 Sa2d 1254. 
27AC.J,E—2 
1986 P.P. 


Mich.—Yedinak v. Yedmak. 175 N.W.2d 706 383 
Mkrh. 409. 33 A.L.R3d 360, 

N.Y.—Plancfacr v. Plaacher, 317 N.Y.S.2d 140 35 
A.D.2d 417, alld 278 N.E.2d 650, 29 N.Y.2d 880 
328 N.Y.S.2d 444. t.sW »«j. 

Tenn—Gaston v. Stale, 558 S.W.2d 834. 

Tex.—Pfeiffer v, Bissett, Civ.App.. 402 S.W.2d 938 

Fonner Imsbnd, etc. 

N.V-Roe V. Roe. 269 N.y.S.2d 4a 49 Misa2d 1070 
TOrd ptrty widi wk« iwmtinBd entered hnto 
■MTiinge reintioBfihip efter divorce 
K.Y.—Petruxai v. Petruxxo, 188 N.Y.S.2d 784 17 
Misc.2d 1030. 

**CcMie8poiideBt” 

Md.—BUakeoship v. Saakensbip, 212 A.2d 294, 239 
Md. 498. 

'nUrd ptfty with whoK wife entered into nur- 
rfage r e hdScwH fai p after dhrorce 
N.Y.-Roe V. Roe. 269 N.Y.S.2d 40, 49 MbeJd 1070. 

983. Wis,—Ltmbejg v. Umfaerft 92 N.W.2d 767 5 
Wia.2d 327. 

Cow»eJ for hsmt where fMdmdty hi hi qnestioB 

Ohio—Langd v, Laagd. App., 175 N.E2d 312. 

s pttrty where legal ^atm is aa fa gae 
N.Y.-Roe V. Roe. 269 N.y.S.2d 40, 49 Mi8c.2d 1070. 
98J0. Ill—In re Marriage of Peshek, 412 N.E2d 
698, 45 lllDec. 347, 89 m.App.3d 959. 

Or.—Matter of Marriage of Hofemar. 557 P.2d 38, 27 
Or.App. 613. 

Thwd person ■anrlDg paty after Mexic» di- 
▼orce 

N.y.-Vinoow V. Vincow. 226 RY.S2d 41, 34 Misc.2d 

Coiporatieiis 

Ky.—Culver v. Culver. App.. 572 S.W.2d 617. 

NJ.—Anzalooe v. Anzalonc Bros., Inc., 449 A.2d 1310 
185 NJSi^. 481. 

PoKioBfaad 

Cal.—In re Marriage of Pilatti, 157 CalRptr. 594, 96 
^ *276,445 U.S. 916, 

03 l..£d.2d 60a 

*■ ’■ ^ 100 

C.A.3d 376. 

Wiho-Fmwr v, B 094 «4 PJd 353. t9 Iibho 269 
Mo.-Javw,eKifi v, Rawrear®, App,, 5*5 EWJd 

270. 

S.C-EX parte Hannon, 182 S.E2d 300, 256 S.C. 328. 
Wya—Menitt v. Merritt, 586 P.2d 550. 

Connanity property 

Cal.—In re Marriage of Joteiston, 149 Od.Rptr. 798,85 
CA.3d 90a cert. dea. 100 S-Ci. 709, 444 U.E 
1035, 62 LEd.2d 672. 

Not necessaiy pvties 

(1) Other persons. 

Ma—Vaadenon v. Vanderson, App.. 668 S.W.2d 167. 

99M. Ga.—Roberts V. Roberts, 173 S.E2d 675, 226 

Ga. 203. 

Wis.—Dew V. Dean, 275 N.W.2d m, 87 Wis.2d 854. 
99.15. Con^iracy not allied 
Mich.—Sabottrin v. Sabocrin, 240 N.W.2d 284, 67 
MicEApp. lOa 
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99J5. US.~Gpiaan v. Comaa, CA.Vii«n 
492 F.2d 273. ^ 

Ga.—Shepherd v. Foskey, 194 S.E2d Ua 229 Ga. 709. 
Ind—Whhe v. Whke, App., 425 N.E2d 72A 
Mich.—Yerfinak v. Yedaak, 175 N.W.2d 706, 383 
Mich. 409, 63 A.LE3d 360. 

Tex.—Aetna Lk las. Ca v. Creel av.Ai».. 39D 
S.W.2d 522, err. ret-Bote 420 

S.W.2d 165, err. dism., app. after ranand. Civ, 
App., 455 S.W.2d 401, err. dism. 

The practice of (bragging banking insti¬ 
tutions and business associates of the 
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parties into divorce proceedings is not 
to be encouraged.”^ 

—Simpson v, Simpson, 376 P.2d 55, 151 

3,10. Pa—Branch v. BnttOi, 149 A.2d 573, 188 Pla. 
Super. 587—Bancher v. Buncher, 217 A.2d 861. 
207 PlLSuper. 322. 

5. DC—Brown v. ftown, App., 343 A.2d 59. 

The propriety of making other third 
persons parties defendant has been ad- 
judicated.* * 

5.1 Fla—Manus v. Manus. App.. 193 Sold 236. 
N.Y-^inos V. Cbminos. 258 N.y.S2d 545, 23 
^.2d 769, app. dwn 213 N.E2d 687, 16 N.Y.2d 
1074, 266 N.Y.S.2d 393. 

Ohio-Sheahan v. Department of Liquor Control' 339 
N.E2d 840, 14 CNuo App.2d 393. 73 0.O.2d 520. 
Tex.—Spruill v. Spruill. App., 624 S.W.2d 694, or. 
dism. 

Fatbef-u.itw 

Fla.—Dick V. Dick. App., 23* So.2d 469. 

7. Cbnn.-AUieri v Altien. 155 A 2d 758, 21 Conn. 
Sup. 376. 

Ohio-Barth v. Barth, 225 N.E.2d 866, 12 Ohio Misc. 
141. 

kte 49«aiaMiW mere irregulanty which may be 
cured. 

Mo.—Wciler v. Weiler. App., 331 S.W.2d 165. 
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8.10. Tex^~4roml>y v. Fomby, Civ.App., 329 S.W.2d 
Itl-dandy v. Mills, Civ.App.. 431 aw,2d 63. 
General gaardhoi sot mrthar tV^ 

" Cjuardianship of Stephens, 202 N.E2d 458, 

2 Ohm Misc, 47. 
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10. Conn.—Venuti v. Venuti, 4K) AJd lOlZ 36 
Conn.SQp. 56. 

Mo.—Poteat v Poteat, App., 632 S.W.2d 511. 
Ohio-^^,S. cited in Maher v. Maher. 410 N.E2d 
1260 1261, 64 Ohio App., 22, IS O.aSd 14. 
Okl—Lpgnn v. Smttb. 602 PJd 647. 

Peisoro Bot eB^ed to iatonem 
(3> Other persons. 

Colo.—In re Ctiiui’s Marriage. App., 522 P.2d 755. 
Com^Mamer v. Manter, 441 AJd 140 185 Cora. 

Ga.—Maddox v. Maddox. 161 aE2d 870, 224 Ga. 313. 
S.C.—Ex parte Harmon, 182 S.E2d 300, 256 EC 328. 
Tex.—Thrash v. Cochran, av.App., 360 S.W,2d 587. 

T Knwiaffl l 

Tex.-Baronoftky v. Baronofsky, av.App.. 404 S.W.2d 
683, err. 

Potitife wile not necessary party 
Tex.—Roberson v. Roberson, Ov.App., 420 S.W.2d 
495, err. ref. no rev, err. 

11. Ark.—Copeland v. Cc^ieland, 616 S,W.2d 773 2 
AricAj^ 55. ’ 

Fli—Blake v. Blake, App,, 172 So.2d 9, 

Mic^—Vioglavich v. Vwglavidi, 317 N.W.M 633, 113 
Mich.App. 376. 

IS. 53 “ ^ 

W.Va.-St daw v. St. Clair, 273 S.E2d 352. 

BUQf Budte cbOtoi parties 
Tex—Peterson v. Peieraos, CSv.Apfx. 502 aw.2d 178. 

W. 232 

v..A.2d 683, 

Fla.—^cr V, Carter, App., 164 So.2d 219— Adler v 
Adler, App., 365 Sa2d 411. 

Idaho—Farmer v. Boyd, 404 P.2d 353, 89 Idaho m 

SS* f3l'^ ^ 
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l hak - ft rth cfc wwg », BHtInicMMw. 341 f 2d 231. 

Merria v Memtt. 5M P2d 530 
Neirtmtt 
(3) Otl» «tten. 

Cai—Mad 0 «r v SHpenor CEMrt of Lot Aagdei Co«m- 
tf, 30 CaLR|«r. S24. 311 P.2d M 

v. Siino, 44! A.2d !«. 1S6 Cam. 311 
Ofcio-Mriier v. Uaker, 410 N.E 2 d 1260^ 44 Otoo 
A9p.2d 22, IB 0.0.3d 14 

P erw B ^enritted to ialervcae 
(3) N.M. Mrico i a M a too l w , 40S P.2d 143. 75 

N. M.546. 

(CIOdMrpcxMM. 

Ph. rmia i Ucr KiCMiczer. App, 3SS So2d 72. 
i(w*-D«m V. IM, 156 N.W.2d m 261 fcwt 992. 
TaL~4Plrr V. Sttte Baaic of Sm Oic 0 O^ Qv Ape. 

387 S.WJW 579. 

Utab-SMe V. Boddy, 552 PJd 644. 

Colo.—1« n Om’s App„ 322 P.2d 753. 

0«> M o ore V. Moor, 275 &E2d 334, 247 Ga. 243. 

DeftwH je d pigHt mat aMami 

Tcau— lcB l Mc V. Waller, QvJ^jp., 603 S,WJd 265. 

Pi«e3i9 

UJ. Ga.>-Bco8ni V. Trateek. 236 S.E2d 60 l 239 Ga. 
105. 

Moreover, im intervenor may not 
raise matters entirely foreign to the 
drvoroe jaoceedings.*^*® 

13J0. Melk—Arnold Y.AMold. 332 N.W.2d 672,214 
Neb. 39. 

MJ. nL--lifilnkovic v. MOoikovic, 416 N.E2d 
114^ 43 QlDec. 618. 93 aApp.3d 204. 

14.0. To.—GaiMS ». Bridme. App., 5 Dist.. 629 
aW.2d 81. 

DeM Mt ab«M «r diieratkMi 

Or.—Bim *. Btam, 497 PJd 671, W OrApp. 80 

O. FtefOieflfftaMe 

(1> N-Y.-Stcm V. Stani. 289 N.y.S.2d 831. 56 
liiK,2d 724. 

IteictiiMry with coRi^^ 

KY.-Sleni v. Slera, 289 N.Y5.2d 831, 56 6fisc.2d 
724. 

CBcra^m^anwi fa plndfaai or bffl «f 

N.Y.—Vaa Piattea *. Vm PMea. 360 N.Y.S.2d 588,79 
Mfa:.2d613. 

M. Pk-ataadi v. Bnech. 149 A2d 573, 188 Pa.Se. 
per. 587. 

§ $2. -Defense <m Behalf td 

State or Public 

Jfagt326 

UM. Me.-Oehlob v. Debloii. 177 AM 199. 158 
Me: 24. 

NJ.—Ildcn V, Gnbovdd. 239 A.2d 35, 99 NJ.Stt- 
pcr. 209. 

FL-^fait v. Zirot. in AM 137, 197 Pa.Sttper. 124. 

fa oa mrtwt faterest 

fad*—Sine ex rd StMe v. Sqxxior Coat of Lake 
COBBW. 3SS N.E2d 406, 26S lad 414. 

IASS, fad-Yocam v. Yacam 247 N.E2d 532, 144 
ladAi)p.5KiL 

pMf ffadfag hearfag ■eceo m y 

IXC-<2wpbdl¥.OMB|)bdL App:, ^ A.2d 188. 

mitm 

2SM. O—fwioiM i * b ftwctio— awl dtfag de- 
ftMd 

Wlfc-ftwak V. Bitvaic, App., 280 N.WJd 329. 90 
a%.2dSS6 


213. Effiect of Mfare fa appcM’aad proMcafa 
lad-Gfteca V. Gfeea.7lMi 113 Yoceni v. Yocem. 
24? N.E2d 532, 144 ladApp. 510. 

It may be iMx^ier for the Attorney 
General to represent the interest of the 
public where the state has {Hovided 
^landal payments to one of the par¬ 
ties, and preservation of the marriage 
is not poes^le.^^ 

243. CooiL-SMds ¥. SMd^ 448 A2d 822, 188 
Coaa. 98, oat. dea. 103 S.Q. 792, 459 U3. 1148, 
74 LEdld 997. 

253. Ofao-DdRyt a. DeRyt. 215 N.E2d 698, 6 
Ofao SL2d 31, 16 ALR.3d 271. 

Pa.—Hatfield v. Hatfidd, 52 Bofa 149. 

§ 23. Process and Appearance 
Libmy Beferenees 
Divcatse ^76 et seq. 
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253fi. FX.—Bfiddey v. MicUey, 6 Adns LJ. 26 
Mod Mcfai oa of prior igrM a Mat 
Tex.—Edwardi v. Edwanfa App. 2 Dot. 651 S.W.2d 
940. 

26. D.C—Goeaez v. Goaez, App., 341 A2d 423. 
Ffa-Oabert V. Gdbert. App.. 187 So.2d 49. 

Miaa.—CaoMBiiicey v. CaaMufacey, 107 N.W.2d 864, 

259 Maa. 427. 

PX.--HoCfaMB V. Holfaaa, 16D. dC2d 712, SOaail). 
147. 

Notiee fa coarict 

Pa.— fafawMi V. lotaBsoa, 26 Beaver 153. 

Excise 0 # Jiidiciri power tt to Boria 
Maa-^weadao v. Probole Coact, 310 N£.2d 112, 
365 Maaa 13. 

ddditiQMd dfadoB Mt Mcded 

Tex.—Browa v. Bim. Cr, 521 SW.2d 730. 

27. Od-SaBma v. Se^m, 64 OLRptr. 82, 256 
CA.2d 301. 

27.1S. Tex.—Bond v. Bond, Clv.App., 461 &W.2d 
208, err. disiB. 

29. ConB.-5«Blh V. Sadd^ 183 AJd 848, 150 Coon. 
IS. 

Or.—Gntyson v. Gtayson, 352 PJd 738, 222 Or. 507. 
Wia—Scliroff v. SOaoR, 271 RW.2d 379, 85 WkM 
505. 

Mw jfap i ki H e to pit)coedfagi fa rea 

CaL—PXrioi v, Periai, 37 CaLRptr. 354, 225 CAJd 
399. 

Coart ntberiied ifaenntfae service 

N.Y.^>eBK« V. Deaaoo, 343 N.Y3.2d 276.73 Mbc:2d 
964. 
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30. Mass.—Floreadao v. Profate Cbart, 310 N.E2d 
112, 365 Mass. 13. 

Pa.—Hanrb v. Huiis, 44 WasLCo. 77. 

Vt.—^fisenk v. Terrifl, 285 A2d 753, 130 Vt. 7. 

313. Ariz.—Rodrigaez V. Rodfaaez, 442 P.2d 169, 8 
Anz.App: 5. 

Cooa,—Robertsoa v. Robertson, 318 A.2d 106, 164 
Goan. 140. 

31. CaL—SaBhran v. Se^tvaa, 64 CBl,Rptr. 82, 256 
CAJd30I. 

Pd-^droeewski v. Mrozeasld. 28 Beawr 54. 

33. Mick—fa re MacLoagUk, 266 N.W.2d 80a 82 
MickApp. 301. 

34. Ga.—Wafa» V. WritOB, 153 SE2d 554, 223 Ga. 
85. 

36. Pa.—Warner v. Waraa. 10 Casab. 82, 
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40. Dttirafak to ftate colfaterri relief 90ii|^ 
N.Y.-GieQa v. Giella, 286 N.Y.S.2d 621, 55 Misc.2d 
727. 

4L Serrice of omBpfaiBt witk smamoBS fa sep- 
irtoieB actioa 

(1) Hdd prohibited by statute. 

N.Y.-Beaiil8Bd v. Beaalaiid, 283 N.Y.S.2d 89a 54 

Misc.2d tOlO-WoBson v. Wolftoa, 284 N.Y.S.2d 
328, 55 Mi8e.2d 86. 

(2) Hdd aot prohifated by Batnte. 

N.Y.-Cohen v. Cohea. 286 N.Y.S.2d 342, 55 Misc.2d 

721. 

423. CoBfaercfafai 

Utah—Soiensen v. Sorensen, 417 P.2d IIS, 18 Utah 2d 

102 . 

4Z4. Pa.—Warner v. Wanwr, 10 Cumb. 82—Sekenk 
V. Sdcerak, 49 Loz.LReg. 15. 

Gorre^ondefa has right to be served with plead- 
fagf 

N.Y.—Vw Patten v. Van Patten, 360 N.Y.S.2d 588, 79 
MiK.2d 613. 

423. CoiresiKimleiR heM fatoropeiiy des^Bst- 

ed 

N.Y.—Stem v. Stem. 289 N.Y3Jd 831, 56 Misc.2d 
724. 

42.10. Pa.—Buncher v. Bonciia, 217 A.2d 861, 207 
PkSi^. 322. 

V. 26 Beaver 155. 
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42,16. Fa.—McClatn v. McCain, 22 Beaver 83. 
42.0. Pa.—Mates v. Mmes, 24 Beaver 150. 
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43. Md.—Staley v. Staley, 248 A.2d 655,251 Md, 701. 
Revoctokm of notice of appearance and waiver 
N,Y.-White V. White, 208 N.Y.E2d 746, 26 Misc.2d 

631. 

Sitting note of iestfaiOBy 

Ala.—Mana v. Maiwr, 189 So3d 336, 279 Ah. 651 

44. Alt— Gideon v. Gkieoit, App., 596 S.W.2d 367, 
268 Ark. 873. 

45. Colo.—fa re Marriage ofSevem, 608 P. 2 d 381,44 
GoloApp. 109. 

CoBiL—Martino v. Martino, 262 A2d 275, 28 Conn. 
Sup. 364. 

Ik—People ex rd. Kazidxiwski v. Ray, 272 N.E2d 225, 
48 ID.2d 413, cert den. 92 S.Q. 78, 404 U.S. 818, 
30 EEd2d 118. 

Mick—In re hfacLoeg^ 266 N.W.2d 80a 82 hfak 
App. 301. 

N.C—Brown v. Brown, 267 S.E2d 345, 47 N.CApp. 
323. 

CoDthHriiv jnrisdktkm 
(2) Other statements. 

N.Y.—Anonymous v. Anonymous,-309 N.Y.&2d 966, 
62 Misc3d 758. 

Wask—Teitzd v. Teitzel. 430 P.2d 594. 71 WaskTd 
715. 

Appearance bj attorney 

(2) L^jctenniiutioa that attorney appeared on briialf 
of defendant and not as amacus curiae h rid jnstified. 
Tex-—Alvarez v. Alvarez, CvApp., 476 EW.2d 353, 
<3) Unauthorized ^ipearance shown. 

CaL—fa re Marriage of Parie, 165 CaLRptr. 791 612 
P.2d 882, 27 C3d 337. 

Power <tf attorn^ 

Pk—Leah v. Leak 4 AdaBis.LJ. 15a 
Not genend iqHiearance 
OkL—LeOair v. POwere. 632 P.2d 370. 

page ^ 

453. Cal.—Riggs v. Riggs, App., 35 Cal.Rptr. 793. 
Fh.—hfinas v. Kfirras, App.. 202 So.2d 887. 
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Error Aowo 

Tex.—Fo* V. Fox. C5v.App.. 559 S.W.2d 407. 

46. Cbmi.—Leslie v. Leslie. 389 A.2d 747. 174 Comi 
399. 

IjL-^nikh V. So^ App., 341 So.2d 1147. ^fp. after 
remand 357 Sa2cr873. 

N.C—Lyndi v. Lynch, 279 S.E2d 84a 303 N.C 367 

Ph.-RoChmaa v. Rodmaa. 228 A.2d 899,425 Pa. 406. 

S.C—Nocher v. Hodaer. 234 S.E2d 884. 268 S.C. 503. 

Matters held aot to eoastitate appesraace 

Ga.—Baker v. Baker. 120 S.E2d 308, 216 Oa. 800. 

Mich.—Rhodes v. Rhodes, 142 N.W.2d 506. 3 Mich. 
App.396. 

Matter* held not to cesmtitate app car a acc 

Tex.—Knmer v. Kraaaer, App. 3 Dht, 668 EW.2d 
457. 

463. Wamr of veaae by appearaaoe see stqn § 83d. 
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47. Ala.—Maner v. Maner. 189 Sa2d 336, 279 Ala. 
652. 

Aik.—ConoQ V. Cothai. 623 S.W.2d 54a 3 Ait.App. 
158. 

Com.—CJ jS. died hi Robertsoa v. Robertson, 318 
A.2d 106, 109, 164 Cbm. 140. 

Fk.—Can^i v. Cmxp, App., 120 So.2d 813—Lawrence 
V. LawRSkce, App., 130 So.2d 639. 

N.Y.—Waters v. Waters, 212 N.Y.S.2d 856,28 Misc.2d 
689-PhMS V. Ptees. 265 N.Y3.2d 9, 48 Misc.2d 
42a 

Afvearadee h dd 

N.Y.—D'Ambrogio v. ITAihbrogio, 193 N.Y3.2d 13a 
afM. 199 N.Y.S.2d 439. 10 A.DJM 71^ letig. and 
app. den. 202 N.Y3.2d 221, 10 AJ>.2d 873. 
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48. Fk-Coyne V. Coyne, App.. 325 So.2d 407. 

lad.—Kdley v. KeBey. 387 N.E2d 452, 180 IiaLApp. 

19. 

Wash.—Dkadiy v. Dloehy, 3« P.2d 1073, 55 WasEZd 
718. 

Gcaerd agpearaace aot made 

Fk-Webb V. Webb, App.. IS6 Sa2d 698. 

Tex.-^ox V. Fleming. Civ.App., 484 EW.2d 617. 

Moffikatioa proceediBg after caroBneat of fbr- 
taffi dNwee 

ID.—Cbons V. Wilder, 416 N.E2d 785, 48 lEDea 512, 
93 DLApp^d 127. 

48.10. Cal.—In le Marriage of Ssmth, 185 CaLRptr. 
411, 135 CA.3d 543. 

48 J5. Goait not boaad hy addsory coaaidt- 
tee’s huteatioB ia deterajaiag if act a gea- 
€fid iqipearaiice 

Nev.-^ainato v. Second Judicial Dist Comt la md 
Fbr Washoe Comity, 353 P.2d 1103, 75 Nev. 335. 

Joiader wRh laotioB to gnash 

Nev.—Bamrno v. Second Judicial Dist. Court in and for 
Washoe Coumy, 353 P.2d 1103, 76 Nev; 335. 

48A0. Aik.—Dunbar v. Dunbar, 387 EW.2d 340, 
239 Ark. 89. 

Ky.-Maikhasa v. Mmkham, 461 EW.2d 545. 

Tex.-Pfdffer v. Bissett. Gv.Ai>p., 402 S.W.2d 938. 

Coaaterclaiwi 

Ky.-Parsley v. Knuckles, 346 $.W.2d 1. 

48.70. Tex.—Smonsen v. Smonsen, Qv.App., 414 
S.W.2d 54. 
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49.10. N.Y.—DeCaimniDs V. DeCamm^ 274 N.Y. 
S.2d 273, 26 A.D.2d 817, motion den. 225 NX.2d 
553, 19 N.Y.2d 671, 278 N.Y.E2d 861, dM. 227 
NJE2d 879, 19 N.Y.S.2d 880, 281 N.YS.2d 79. 

Right to gnash seryke of saamons not waiyed 

CaL—Lettemnakr v, Lettennuuer, 22 Od.Rptr. 156,203 
C.A.2d 837. 


49.15. Appemee aot hfaiding after tend- 
BteioB of aettea 

Ky.—Dahkm v. Hoftert, 461 SW 2d 539. 

50. Wmh.—Dloohy v. Dkwhy. 349 P.2d 1073. 55 
Wash.2d 718. 

Fatoe to pat in a ppe a ra n ce 

Cola—Edwmds v. Edwards, App., 48! P.2d 432, oert. 
den. 92 ECt 79. 404 U5. SSa 30 EEd.2d 89. 

§ 94. -Personal Senrke or Sub¬ 

stituted Senrke 

52. Ga.—Miller v. MiBer, 118 SJE.2d 85,216 Ga. 535. 
La.—Smith v. Smith, App., 179 So.2d 433. 

Mo.-<jomez v. Gomez, 336 EW.2d 656. 

Tena.-Kane v. Kane. 547 EW.2d 559. 

JnisdictiQa of defeadaBt 
IIL—Vm Dam v. Van Dam. 171 N.E2d 594, 21 IE2d 
212 . 

Service prior to fenaiaatioa of coadliatioB pro- 

N.Y.—Vaader Kamp v. Vander Karop. 319 N.Y.S.2d 
201. 65 Mi$c.2d 934. 
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523. Ky.—Hakxmb v. Haicomb, 337 $.W.2d 32. 

Where defendant is served in one court 
the personal service may be carried 
over to another court.’^*® 

52.10. NJ.—Egbert v. Ed>ert. 309 A.2d 746, 125 
NJ.Soper. 171. 

Jurisdiction may be obtained even if 
the defendant neither appears nor is 
personally served.*^** 

52.15. Mass.—Horaitino v. Probate Court, 310 
N.E2d 112, 365 Mass. 13. 

Mom.—Bad Horse v. Bad Horse, 517 F.2d 893, 163 
Mont 445, cert den. 95 S.Ct 83,419 U.E 847, 42 
L.E<Ud 76. • 

53. Ga.-OaHmit v. Rains. 262 EE2d 63, 244 Ga. 
747. 

54. U3.-G!iiszdc v. Richaidson, D.CPa., 352 
FSopp. 1087. 

N.Y.-Deasoo v. Deason, 343 N.Y.E2d 276, 73 Misc.2d 
964. 

55. Eb.—Canzoniero v. Omzoniero, App., 305 So.2d 
801. 

Hawaif—Arakald v. Axdcaki. 502 P.2d 38a 54 Haw. 6a 
298. 

55.10. Statate hdd not mandatory 
Cbi».-Soatfa V. Smith, 182 A.2d 848, 150 Comt IS. 

Actual notice to the defendant is not 
required in a divorce case, but the no- 
tke given must be such that it is rea¬ 
sonably calculated to apprise defend¬ 
ant of the pendency of the action.^’-’’ 

55.15. Mass.—Fimeiitino v. Probate Court, 310 
N.E2d 112, 365 Mass. 13. 

58. N.Y.—Root V. Root. 250 N.Y.S2d 933, 43 
Mi8c.2d 337. 

EC-Camie v. Camic, 167 EE2d 297, 252 EC 471. 
Whercaboato fcaowa or ascertaxaaUe 
La.—Peschier v. Pesdaer, 419 Sa2d 923. 

59. Fk—Ginsbeig v. Gindierg. App., 122 Sa2d 3a 
NM.^cLam v. McLam, 462 P.2d 622, 81 N.M. 37. 

app. idter remand 510 P.2d 914, 85 N.M. 196. 

XiwModtod of pethioa and f laoua hi support |mo- 
ceetkigs to local court pursuam to Umform Support of 
Dependents law held not commeicemem of action in 
state by one not subject to personal jurmhedoR so as to 
constitute des^giation of mtorney as agem §tx service. 
N.Y.—Levy v. Levy, 257 N.Y5.2d 485,45 Misc.2d 690. 


DIVORCE §94 
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Seryice heU lafficieBt 

Ga.—Walker v. Walker, 187 EE2d 289, 228 Ga. 615— 
Bioim V. Brown, 212 EE2d 378, 233 Ga. 581. 
N.Y.-OasenBaii v. Oaerman. 460 N.Y.S.2d 355, 92 
A.D.2d 932. 

Nebon v. N^on, 346 N.Y.E2d 567, 74 MheZd 
946. 

paee332 

69. CaL—LectawiaKi v. Lettranaairr, 22 CaLRptr. 
156, 203 C.A.2d 857. 

N.Y.-Root V. Root, 250 N.Y5.2d 933.43 MiBC.2d 337. 
663. Fk—Cang) v. Canqi, App., 120 Sa2d 813. 
N.Y.-Deaaon v. Deaaon, 343 N.Y3.2d 276,73 |yfoe.2d 
964. 

60.10. Coim.-Schrefber v. Schredier. 231 A.2d 658, 
27 Conn-Sup. 121. 

m.—Cumbo V. Cumba 293 N.E2d 694, 9 m.App.3d 
1056. 

Senrice temindest 

Ga.—Reynolds v Reynolds, 200 EE2d 766, 231 Ga. 
178. 

61. Conn.—Smitli v. Sahh. 183 A.2d 848, ISO Coml 
15. 

Pkee basteeto 

Tex.—Alvarez v. Alvarez, Qv.App., 476 EW2d 353. 

StstBte teigpKcabte 

Ga.—Reynolds v. Reynolds, 200 EE2d 766, 231 Ga. 
178. 

62. U5.-Boddie v Connecticut. Conn., 91 EG. 78a 
401 U.S. 371, 28 LEd.2d 113, maad. conf. to 329 
F3ttpp. 844. 

Kan.—Lillis v. LiDis, 563 P.2d 492, 1 K8nApp.2d 164, 
97 A.LR.3d 981. 

N.Y.—Prince v. Prince, 329 N.Y32d 963, 69 llw^Zd 
410. 

Last knomi maniag address 
Torn.—Baf^t v. Baggett, 541 EWJ2d 
623. Ak—Sachs v. Sachs, 179 So2d 46, 278 Ak 
464. 

Conn.-Toth v. Toth, 17$ A.2d 542, 23 ConaSup. 161. 
Pa.-Gnsis V. Gnnt, 41 D. ft C.2d 292, 17 Cnaab. 40. 
Return receipt, etc. 

<2} Otoer matters. 

Pa.—Drake v. Drake, 9 On^. 80—Lmtrdl v. tmtrdt. 
11 Comb. 13(MShepasd v. Shepard. 40 D. ft C.2d 
80a 17 Cumb. 26. 

Estoppel 

Ak-Maner v. Bdaner, 189 Sa2d 336. 279 Ak 652. 
62.26. Hawaii-Arakakiv. Arak^5QZP.2d38a54 
Haw. 6a 298. 

Additienil oapy address to pments with request to 
d^ver same. 

Wash.—AsMey v. Superior Court la rad For Fierce 
County, S2I PJd 711, 83 Wash.2d 630. 

62.25. Pa.-41afris V. Harris, 44 Wa^.Ca 77. 
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673. Pa-Crant v. Grant, 41 D. ft C2d 292, 17 
Climb. 40. 

68. Conn.—LaBow v. LaBow, 370 A.2d 99a 171 
Conn. 433. 

ni-^anb V. Fanh, 323 N.E2d 361, 25 UU-ppM 
481. 

Md.—Renwidc v. Renrack, 330 A.2d 488, 24 MiLApp. 
277. 

Nev.-Smith v. Smkh. 419 P.2d 295, 82 Nev. 384. 
N.Y.—Looj^teian v. I ron ghiip w *, 179 N.Y.S2d 221, 15 
Mi5C.2d 220. 

Tex.—Mitdiim v. Mitchim, 518 EW2d 361 

^Xong^arm** statitte 

Ark.—Cotton v. Cotton. 623 EW.2d 54a 2 ArkApp. 
158. 

N.Y.-IflMd V. mand. 467 N.YS2d 27. 120 hfisoZd 

82a 

Tex.—Mildiim v. Mhcfaim, GvApp., 569 EW.2d 72a 
revd. on oth. grds. Sup., SIS EWJd 361 dncaasieg 
Arizona law. ’ 
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<9 CA^Skek v Stock. SO Ol.R^ 763, 241 
C A.2d S30 

715 V. CaaMNi. 193 S.E.2d 176. 260 

Sr. 204 

70.15. Coto.--EdwMYto v. Edwards, App.. 4tl P.2d 
432. cm. dea. 92 SO. 79. 404 U& tSa 30 
LEd.2d 99. 

NY.—Ui^lMMa V. LnighmiB. 179 NY.S.2d 221, IS 
lite:.2d 220-Waien v. Waim. 212 N Y52d tS6. 
2S IfiK. 6«9-ncFOwib V Pdnmki. 412 N Y 
SM 316. 9? 7SS. 

XiMig wm itMe hMfpBctMc 

Me.—Stoak; v. Stmtoy. 271 A.2d 636. 

y. Wastoagtoii, App., 4S6 S.W.2d 

668 . 

N.Y.-UAer v Udw. 343 N.Y.S.2d 212, 41 A.D.2d 
368. 

7055. Senfee lif r e g ii t ered waSt 
WadL—Addey v. Soperior Court !b aad For Pierc e 
Comty. S21 P.2d 711, 83 Waah.2d 630. 

7058. N.Y.-FrMdc v. FrMk, 43 N.Y5.2d 460- 
Moidi V. Mordk. 226 N.Y5.2d 4S9. 

Lowe V. Lowe. 244 N.Y.S.2d 847. 41 MiBC.2d 
258. 

7058. Mc-Staaler V. 271 A.2d 636. 

N.Y.—Cockrw v. Codmi, 246 N.Y.Sld 376. 20 
A.D.2d 642. 
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7055w RoMfffat fnm ftaie liter metkm cam- 

OL-Soide y. Sode^ 14 CdJCpir. 417, 193 CA.2d 443. 
oert. dea. 82 S.Ct. m 368 VS, 985, 7 L.Ed.2d 
523. 

Nev.—Miaaer v. Mizaer, 439 P.2d 679, 84 Nev. 268. 
oett. dea. 89 5.0. 13a 393 U5. 847. 21 LEd.2d 
117. lek. dea. 89 S-Q. 391. 393 U.S 972, 21 
L.Ed2d 386. 

CMcte wite feran rclevaite to 
aetiM 

Neb.—Stacky v. Sleeky. 185 N.W.2d 656, 186 Neb. 
636. 

7L ito.-Cyferi V. CeBefi 198 A2d 621. 203 Fk-Sn- 
per. 366. 

A requirment that when personal 
serYioe of the sammoiis and oomplamt 
is xn^ om defendant outside the state 
such smnxiK»» and compiaint be filed 
in cemrt within a q>edf^ time there¬ 
after is dhectoiy not jurisdiction¬ 
al; the court has no jurisdktkm to 
enlarge the time for fl&g in court, 
wh£»« the time is jurisdietional/^’^ but 
whare the time is not jurisdictional, 
under statute a late tiling may be 
cured by an extension of time7’ ** 

7U8. Wis.-BBea8er V. Baeaper. 126 N.W.2d 21. 22 
Wis.2d 451. 

715S. Wto-BacBcer V. Buepeer, 126 RW5d 21. 22 
Wk2d 451. 

TUa Wto-Baeaeery.Boeacer. t26N.W.2d21,22 
W«.2d4Sl. 

72. Sheriff 

(3) Fractioe of service by sheriff dsappioved. 

Fk.—Mates v. Males. 24 Beaver 150. 

76. Otoe jeff OroH date of Stog conptatot 

Asa.’-’ASea v. Superior Comt of Ktoicopa Coaacy, 

344 P5d 163. 86 Am. m 

77. Pk.-«osev.Bloae.21 aAC2d 186. lOGomb. 
it3-^«aadrick v. Maadrick. 24 Cktebria 231. 


§ 85. -Ser^ke by Publication 
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7058 Fto.-Shetov Sheier.App. 3Diat..440So2d 
1319. 

m—loacs ». IdKS. 189 REJM 33. 40 ni.App.2d 217, 
oen dea. 84 SO. 134a 377 U5. 936, 12 LEdJd 
299 —McObOm V. McCklM. 261 N.£.2d 216,125 
Il.App.2d 477. 

N y -DeCwaiiOa v. DeCaan^ 274 N.Y.S.2d 273. 
26 A.0.2d 117. BMioa dm. 275 N.E2d 553, 19 
NY.2d 671, 278 N.Y.S2d 861. M 227 RE2d 
879. 19 N.Y.2d B8a 281 RYSJd 79. 

NC—Fleek v. Fleek. 155 SE2d 29a 270 N.C 736. 
Tex.-Scott V. Scott, Ov.App.. 554 &W.2d 274. 

88. Dtoty if Miter to ctodcw tor to ^ acted 

Pk.-Jackiow V. tocksoa, 11 Caab. 25. 

Constructive service of process on a 
nonresident defendant may not be suf- 
fkaent to support a jud^aent in per¬ 
sonam even if such defexii^t has actu¬ 
al notice of the pending action “ ‘ 

88.1. Coaw.—Rbbatsoa v. Robertsoai. 318 A.2d 106. 
164 Cow. 140. 

885. Ato.-BiBii«siey v. BjUagsley. 231 So.2d HI. 
285 Ala. 239. 

Pa.-Comakoi v. Coatakos, 205 A.2d 619, 204 Pa.Stt- 
per. 445. 

81. Ga.-C3idBi V. Bonoedto. 164 S.E2d 826, 224 
Ga. 774. 

Stooe toe paUicattoo sf toe beaad vsiwae the case of 
Stt«d« v aa< v. Stefdavsat. 189 EW.2d 4ia 28 Term. 
App. 273, has been overraled the coert bokkng that to 
the exieat dut smaie pertMaag to actaal notice to 
nonresidQBts aiay be considered to relieve oomt of obli- 
gatMM u> grve sach notice to a aoaresidatt defeadmt 
ndiOM test lomwn ptoce of readeaoe is knows or can be 
wmtaiBwt i^oa toqairy. such statste is in riototkm of 
dne paxesa danse. 

Teaa.—Bwtt v. Bagpm. 541 EW.2d 407. 

815. N.Y.-^Soesaeakool v. Boessekkool. 249 N.Y. 
S.2d 253,42 Misc.2d 945. afld. 252 N.Y5.2d 252, 
2! A.D.2d 855. 

Pa.—Piari v. Piui 60 SdtLR. 79. 

81.18. Ga.-TaBiat v. Tattom, 178 SE2d 887, 227 
Ga. ^ 

Exteiff ted doratioB of ptobbcatiiMi 

RY.—Jeffteys y. Jeffteys, 296 RYS.2d 74. 58 Misc.2d 
HHS. rewL OB oth. grds. 330 N.Y.&2d 550, 38 
A.D.2d 431. 
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83. Ala.—Schmidt v. Sduadt. 283 So.2d 601, 291 
Ala. 543. 

Coon.-Carter v. Carter, 159 A.2d 173, 147 CtHm. 238. 
Ga.—Baker v. Baker. 113 S.E2d 113, 215 Ga. 688. 
RY.-laiicer v. Lancer. 335 N.YS.2d 138, 70 Nfisc.2d 
1045. 

N.C-Slokes V. Stokes, 132 S.E2d 315, 260 N.C. 203. 
Otoo—Aaman v. AnaBao, 185 N.E2d 580. 

Pa.—Anasent v. Aameat, 10 Onob. 129—Hiaknty v. 
Ifinkaty. 13 Ctmab. 17-^Kreteiaa v. BreDnaD, 14 
Craib.9. 

Wash.—in re Marriage of Campbdl. 683 P3d 604. 37 
WaduApp. 840. 

CompKnee wftii ate te to r y regitorenieBts held 

ahoiito 

^Fla.—Wafl V. Wafl, App., 134 Sa2d 288. 
RY.-Ar«)yo v. Arroyo, 351 RY52d 536,76 Misc2d 
652, 

Pretenee to jtoria£etk» befim cotowletton of 
pMcatioto 

Ofaio-lteed v. Reed, 229 RE2d 113, 11 Ohio Misc. 
93, 


Posttog of notice not reiiiiM 
Mo —State ex rd. Taylor v. aymer, App., 503 S.W3d 
53. 

83. ni— Jones v. Jones, 189 N.E2d 33, 40 lU.App.2d 
217, cert. den. 84 S.a 1340, 377 U.S. 936. 12 
EEd2d 299. 

Where service is obtained by publica¬ 
tion the defendant must be given legal 
notice of the time when he is required 
to answer.*^ *® 

83.18. SttoeaMBte to notice 

Ohio—Auinaa v. Auman, 185 N.E2d 580. 

Notice held tosoffideat 

Ohio—Airnian v. Aiunao, 185 N.E.2d 580. 
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84. Fla.—Rosen v, Rosen, App., 306 So.2d 546. 
Reawtoahle dO^eace sot shown 

Kfidti—Arndd v. Anidd, 230 RW.2d 280, 60 Mich. 
App. 89. 

Wis.—Spw V. Span, 191 N.W.2d 209, 52 Wis.2d 786. 
86. Pa.—Coatakos v. Coatakos, 205 A.2d 619, 204 
PaSnper. 44S. 

863. Pa.—Gentry v. Gentry, 10 Cumb. 112. 

Unsworn workriieet of sheriff 

Wis.—Span V. Span, 191 N.W.2d 209, 52 Wis.2d 786. 

87.18. Seryke held siffficieitt 

Tex.—^Alvarez v. Alvarez, Gv.App., 476 S.W.2d 353. 
88. Fla.—Wihnott v. Wibnott, App., 119 So.2d 54. 
Wya—Emery v. Emery, 404 P.2d 745. 

AlfUtorits held snffkieixt 
(2) Fla.—Tofchiana v. Torchiana, App., Ill So.2d 
103—Walton v. Walton, App.. 181 So.2d 715. 

(Mno—Draper v. Draper, 151 N.E2d 379, 107 Ohio 
App. 32. 

Annum v. Auman. 185 N.E2d 590. 

89JtO. Cal.—Cdien v. Board of Sup’rs for Alanieda 
County, 97 CaLRptr. 550, 20 C.A.3d 236. 
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983. m.—Donath v. Dooath, 192 N.E2d 299, 42 
lEApp.2d 327. 

ReasooaMe and tee inintoy not shown 
Hawaii—Murphy v. Murphy, 514 P.2d 865, 55 Haw. 
34. 
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98.18. Statemeiit hdd tosnffidettt 
Fla.—Wihnott v. Wibnott. App.. 119 So.2d 54. 
Allegatioiis iff con^totet as not enrtog defect 
Fla.—^Wihnott v. Wihnott. App., 119 So.2d 54. 

91. Miss.—MdJdT v. McDuff, 173 So.2d 419, 252 
Mbs. 459. 

943. Pa.—Seitz v. Sehz, 19 Cumb. 68—Gentry* v. 
Geittry, 10 Corrib. 112. 
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7. Stteement to notice hdd erroneous and not 
sithorized 

CHte—Auman v. Auman, 185 RE2d 580. 

One pnbiicatiott 

N.Y.—Delgado v. Delgado, 333 RY.E2d 112, 70 
Misc.2d 427. 
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103. MaSiiig to addrM Id deftodaat sower’s amtoer 
at forwarding address given by him, brid proper. 
Oao—Johnson v. Johnson, 159 RE2d m. 

11. N.C-Stolus V. Stokes, 132 S.E2d 315. 260 N.C. 
203. 

Actual receipt of notice of a divorce 
action and of defendant’s right to de¬ 
fend constitutes, when a summons is 
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published, an important factor in deter¬ 
mining question of jurisdiction."* 

IIS. N.Y.~MartBi V. Martw. 2IS N.Y5.2d 749. 38 
Misc.2d 836. 

Pa.—TbcMBas v. ThMaas, 17 I 
piae342 

1U5. Mick—Mder v. Mder. 107 N.W.2d 836. 362 
Mich. 6S3. 

12. Ga.—Bdcer v. Baker. 144 S.E2d 529. 221 Ga. 
332. 

Pa.-Craiie v. Crane. 38 D. A CM 305. 31 Ldi LJ 
428. 

W.Va.—Briakley v. Briiddey, 129 S.E2d 436. 147 
W.Va. 557. 

§ ^ _ Retam and Proctf of Ser¬ 
vice 

13. CaL—T./trenmaier v. Letteraiaier. 22 CaI.Rptr. 
156. 203 C.A.2d 837. 

Fh.—Wiiraoct v. Wihaott. App.. 119 So.2d 54. 

Proof liddsafficM 

Ga.—Onfin v. Btorouelis, 164 SE.2d 826, 224 Ga. 
774. 

N.Y.—Wabh V. Wabk 208 N.Y.S.2d 380. 25 Misc.2d 
441. 

Proof hdd iMuffi cfcat 
Fla.-Black v. Black. App.. 227 Sa2d 53. 

Pa.-PiKi V. Pbri, 61 Sdi.L.R. 79. 

PenoaM lenrke oa aoarcsidait AekaduA w^- 
ki state 

Tex.—Brown v. Brows, av.^>p., 520 S.W.2d 571. 

14. Reqaireawat satisfSed Iqr reasoiuMe ccr- 
tMaty 

N.Y.—Contra V. Coram. 353 N.Y.S.2d 294, 76 
M»c.2d 982. 
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15. Tex.—Davis v. Davis. av.App., 521 S.W.2d 952. 
153. AfSdarit prior to cam^ p a bBcatk wi 

Pa.-Piari v. Piari, 60 Sdi.L.R. 79. 

15.19. Fa.—Lottie v.LsttreB. 11 Cnaifa. 130. 

15.15. Pa.—Dirdo V. Dado. 24 Beaver 171 
1530. ftL-Oaik V. dark. 30 D. & C2d 640, 13 
Camb. 141 

IT Pa.-aark v. dark, 30 D. * CM 640,13 Qanb. 
141 

173. Pa.—PWers v. Peters, 12 D. A CM 373. 8 
Cumk 36—Attgfrinhangh v. Anghaibaogh. 8 
r>t«ph. 71—Godsey v. Godsey, 8 Comb. 99—Hdes 
V. HBes, 21 Beaver 21—Stevens v. Stevens, 14 
Comb. 8-Keiit v. Kent. 37 D. & C2d 791 31 
LekUr. 413—Watson v. Watsos. 40 D. & C.2d 
395, 17 Canib. 7—Sbepnrd v. Sbepnrd, 40 D. & 
C2d 000, 17 Cuinb. 26—Forberper v. Foiberger, 
41 D. A CM 717. 

1730l Pa.—lottidl v. Lotnndl, 11 Cimib. 130. 

§ 58. — Waiver of Process 
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21. Ma—Henderson v. Hendersoa, App., 373 S.W.2d 
481 

N.C.—ftown V. Brown, 267 S.E2d 345, 57 N.C.App. 
323. 

UaicasQiHdde dday between ippearaace sad fil- 
iag of con^i^ 

lU.—Reagan v. Reagan, 317 N.E2d SSI, 22 Itt.App3d 

211 . 

CoBseat to janstictkm not shova 
Wk-St^rofT V. Schroff, 271 N.W.2d 379, 85 Wis.2d 
505. 

22.15. No appeanmce despRe modoB 
Ma—Kerr v. Kerr, An»., 519 S.W.2d 303. 


2235. UveaaoaaUe dday ia briagiBg sait af¬ 
ter wtiftr 

Ga.—Adair v. Adair. 142 S.E2d 251, 220 Ga. 852. 

2230 Ma-Sindds v. Sluekk App.. 387 &W.2d 
242 

2235 Tex -Deen v Kirk. 508 S.W 2d 70 

23. Ala.-S«:hs v. Sacim 179 So.2d 46. 278 Ala 464. 

Cal.—McCona^y v. McComq^y, 48 Cai.RpCr. 845, 
239 CA.2d 601. app. dam., cert. den. 87 S CL 761, 
385 U.S. 536, 17 LEdJd 591 

Coon.—Baker v. Baker. 352 A.2d 277. 166 Com. 476. 

Martino v. Martiao. 262 Aid 275. 28 ConaSe^ 
364. 

Q*.—Tate ». Talc, 139 5E2d 297, 220 Ga. 393-Wal- 
U» V. WakoB, 153 S.E2d 554, 223 Ga. 85 

UL—Jones v. Jones. 189 N.E2d 33, 40 niApp.2d 217. 
cert. den. 84 SQ. 1340. 377 VS. 936, 12 L.Edld 
299. 

Md.—Gtien v. Gaen, 381 Aid 721, 38 Md.App. 578. 

Ohio-Vani v Vaia. 171 N.E2d 384. 

W.Va.—Patterson v. Pattenon, 277 S.E2d 709. 

Wk—Bottomky v. Bottomley, 156 N.W.2d 447, 38 
Wk2d ISO. 

Appearaace witboat plea 

(2) Other staiements. 

N,Y.-Genhea v. Gershen, 175 N.Y.S.2d 843, 6 
A.D.2d 862. 

Tex.—Brown v. &owb, CkApp., 520 S.W.2d 571. 

S^jidag of entry of appearaace 

Mo—Sndds v. Suekk App.. 387 S.W.2d 241 

RaisiBg defease 

IU.-Goklberg v. GoWbeig. 327 N.E2d 299, 27 Ill. 
App.3d94. 

Defective process not valid^ed 

Cal.—In re Marriage of Smith, 185 CaLI^itr. 411, 135 
C.A.3d 543. 
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K3. Obio-YonaUy v. YooaHy, 341 N.E2d 602, 45 
Ohio App.2d 122, 74 0.0.2d 134. 

Utah—Martin v. Nelson. 533 Pld 897. 

26. La.— Ii^rra v. logram, App^ 382 Sa2d 980. 

27. No jariadictioB to wpfOsA gaardiai for 


Mo. 7 -KeiT V. Kerr, App., 519 EW.Zd 303. 

27i. Temt—Wi^ v. Roberts, 573 S.W.2d 468. 

31. li&s.—Johnson v. Jt^nson, 191 Sold 840. 
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35,5. Nojarisdktioa 

Or.—Kdso V. Kdsa 458 Pld 448, 254 Or. 13a 

35.15. La.—Owen v. Owen, App, 306 Sold 895. 

§ 99. Pendency of Other Action 

41. Ak-CJS. dfeed in Ex parte Buck, 287 So.2d 
441, 443, 291 Ak 689, 

Alaska—Lanteibach v. Lanterbach. 392 P.2d 24. 

Ark.—Estes v. Masner, 427 S.W.2d 161, 244 Ark, 797. 
Ccda—In re Mraiage of Quay, App., 647 P.2d 693. 
Com.—O’feien v. O’fekn, 221 A.2d 859,26 Conn.Sup. 
284, app. dism., Sop., 218 Aid 537, 153 Conn. 
739. 

Ga.—^Herring v. Haring, 225 S.Eld 697, 138 Ga.App. 
145. 

U.—Land) v. Lamk 411 Sold 1. 

Me.-Howen v. HowdI, 418 Aid 181. 

Mick—VaiBenoourt v. VailieBcoort, 287 N.W.2d 230, 
93 MickApp. 344. 

Ma—Stmie ex id. Miller v. Jones, App., 349 S.W.2d 
534—JcweH v. Jewdl, App,, 484 S.W.2d 668— 
Seaiies v. Seuks, App., 495 EW.2d 759. 

N.H.—Btana v. Bram, 366 Aid 484, 116 N.H. 714. 
N.Y,—UrbansM v. Uibanski, 433 N.Y.Sld 718, 107 
Misc.2d 215. 

N.C— Wabnrii v. Wilbwn, 132 S.E2d 332. 260 N.C 
MS, 

Tern.—Atddey v. Atchley. App., 585 S.W.2d 614. 
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Wask—Marcus v. Marons, 475 P,2d 571, 3 WariiApp. 
370. 

Refeaai of coasity held vanaatod 
Fk-Marko6ky v. MarkoOky. App., 384 Sa2d 38. 
Mm-Ex V. Cox, 108 Sa2d 422, 234 hfea. 885. 

Feretei Caaatry 

Ark-Cotton v. Cotton. 623 SW.2d 54a 3 ArkApp. 
158. 

Ik-Goidberg v. Goidbog, 327 N.E.2d 299, 27 m. 
App.3d94. 

N Y.—Mary F B. v. David B., 447 N.Y.S.2d 375, 112 
MiK.2d 475. 

Unfona Chlid Castody Jarisdictiea Act 
Anr—Leper v. Superior Court, la and For Cochm 
County, App.. 612 P.2d 65. 126 Ark 14. 
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4L5 Anz.-Sierra v. Perry, 590 P.2d 1383, 121 Aro. 
437. 

Natore of plea; excepdoa to plea 

(2) Other matters. 

Tex.—Peruase v. Peruse, Civ.App., 402 SW.2d 931. 

Waber 

Mo.—State oc rd. Nesbit v. Lasky, App., 546 S.Wld 
51. 

42. Ala.-Slieffidd v ShefOdd, Ov., 350 So.2d 1056. 
Fla.—Schrey v. Sdircy, App., 354 So.2d 4<K. 

IIl.-Faiah v. Farah, 323 N.E2d 361, 25 Xn.^3d 
481. 

N.Y.-Gwcione v. Gucckme. 417 N.Y.S.2d 633, 100 
Mitc.2d 212. 

Tex.—Kopednski v. Kopeemski, App., 13 Dat, 627 
S.W.2d 472, err. ref. ao rev. err. 

Wk—Bottomley v. Bottomley, 156 N.W.2d 447. 38 
Wk2d 150. 

Conaterdaiai 

N.C.—Gardner v. Gardner, 269 S.E2d 63a 48 N.C 
App. 38. 

423. La.—^lousa v. Landry, App., 192 So.2d 237— 
Hosier v. HoUier, App., 258 Sa2d 183. 
N.Y.-Rewndcs v. Rezeades, 220 N.Y3.2d 645. 31 
Misc.2d349. 

d^pnouii 

La.—Sims v. Sons, App., 247 So.2d 602. 

However, pendency of another di¬ 
vorce suit in another county is ground 
for abatement of the second suit on 
objection properly presented.^*® 

42. m Ark-Crook v. Crook, 170 P. 28a 19 Ark 

449-ABett V. Soperksr Cora of Maricoim County, 
344 P.2d 163, 86 Ark 205. 

Pendency af castody soft 
Ak-Statbam v. Slatoam, 166 SoM 403,276 Ak 675. 
N.Y.-DC Passe v. Dc Passe, 421 N.Y.S.2d 497. 70 
AD.2d4?3, 

43. Alaskar-Harding v. Harding, 366 PJ!d 128. 

Ga.—Thompson v. Thonqaoii, 107 S.E2d 655,217 Ga. 

77fr—Bedingfidd v. BedkgSdd, 281 kE2d 554, 
248 Ga. 91. 

ni— Abbott V. Abbott, 367 N.E2d 1073, 10 lEDea 
464, 52 lB.App.3d 728. 

Pa.—Regan v, Regan, 322 A2d 711,227 PkSeper. 552. 
Tentoinry stsy of proceedtog; dtsadssed 
<3> Odier instanoes. 

N.Y.—Gticcione v, Gucciooe, 417 N.Y3.2d 633, 100 
Iiesa2d212. 

In Texes 

(10) Other matters. 

Tex.—A«try v. Autry, CSvApp., 350 S.W.2d 233, err. 
dbaa. 

Ebde not ig^Bcdbie wbere relief net sane or 
sabstaadeOy same 

N.Y.-«ie^)S V. Phe^ 446 N.Y3.2d 662, 84 A.D.2d 
911. 
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OwsoliditioB 

NY—Wood % Wood. 455 NYS-Zd 812, 90 4D:d 
754 

Dindastl not Bsndttory 

N Y —Santora Santora, 453 N V S 2d 93Z 89 A D Zd 

44 Cal—Bcehkr % Beehkr. 161 CalRptr 30. IOC 
CA-3d 3*’6 

N Y —Bofmfer v Bofinger, 435 N.Y.52d 652. 107 
Msc 2d 573. 

N C—Fullwood V Fullwcwd. 154 S E 2d 473. 270 N C 
421 

Pa.-Tadcfci v Tadda, 445 A.Zd 299 Pa^Super 
318- 

i»ge34S 

^ Cal-Faught v Faught, 106 CalRptr 751, 30 
C.A.3d 875. 

La.—Mtguez v. Miguez, App, 128 So-2d 804—Smjih 
Smith. App. !79 So 2d 433 
Mo—Urbaadc v, Urbaoek, Ajqj., 503 S W' 2d 434 
46. Tex—Novell v. Nowell, C».App, 408 SW.2d 
550, err dism,, cert. den. 88 S.Ct. 53. 389 U S 
84?. 19 L.Ed.2d 116. 

lo differcBt states 

(2) Other matters. 

La.—Waters v. Waters, App., 264 So.2d 275, applies* 
txm den. 266 So 2d 442. 262 U. 1153 
Md.—Lee v Lee. 152 A.2d 561. 220 Md 325. 

465. N.Y.—Riemer v. Rkiner, 265 N Y S.2d 885, 48 
Misc.2d 873, afld. 270 N.YS2d 395, 25 A.D.2d 
956, motion den. 218 NE2d 904,17 NY.2d 915, 
272 N.Y.S.2d 140. 

Tex.—Penisse v Perusse, Civ.App, 402 S.W.2d 931— 
Ailums V. Allium, Civ.A;^., 465 S.W.2d 461. err. 
dism. 

Actioa ftH* alimony 

N.C—McLeod v. McLeod. 161 S.E.2d 635, 1 N.CApp. 
396. 

The pendency of an action concern¬ 
ing custody and support of the parties* 
minor chfld, locat^ in a court with 
proper venue, may cause a divorce pro¬ 
ceeding pending in another county to 
abate.^’ 

46 , 7 . Fla.—Rivenbark v. Rivenbark, Af^., 335 So.2d 
23. 

A divorce action pending in another 
jurisdiction is neither for the same 
cause of action,^*® nor between the 
same parties,^ as an action by attor¬ 
ney for the wife to recover from the 
husband for legal services to the wife 
in connection with their marital diffi¬ 
culties. 

46.10. N.Y.—Strasser, ^xegelberg. Fried and Frank 
V. Schksittger. 278 N.Y.S.2d 427, 53 Misc.2d 78, 
affd. 282 N.Y.S.2d 650, 28 A.D.2d 828. 

46.15. N.Y.—Strasser, Spiegelberg. Fried and Frank 
V. Schksinger. 278 N.y5.2d 427, 53 Misc.2d 78, 
afld. 282 KYSJd 650, 28 A.D.2d 828. 

Ga.—Harrison v. Spesdel. 261 N.L2d 577,244 Ga. 643. 
La.—Lupo V. Lupo, App., 366 So.2d 932. 

Mich.-Owe« V. Owen, 205 N.W.2d 181, 389 Mich. 
117, cert. den. 94 S.Cl 60, 414 U.S. 830, 38 
LEd2d 64. rah. den. 94 S.Ct. 606, 414 U.S. 1086. 
38 L.Ed.2d 491. 

Improper service 

Ind.—Irons v. Irons, 178 N.E2d 156,242 Ind. 504, reh. 
den. 180 N.E2d 105, 242 Ind. 504. 

Pmideflcy Bot proved 

Ga—Blois V. Blots, 216 S.E2d 281. 234 Ga. 475. 


Prior petitkm dismissed 

Ind — Vbnev i Abnev. 3''4 N E-Id 264, I "'6 Ind App 
cen den 99 SCt 836, 459 U S. 1069, 59 
LEdId 54 

Temporary alimoay award sarvives subseqiieat 
divorce ia sister state 

NV-Baron v Baron, 427 Ny.S2d 510. "5 A-D2d 
^7 

485 Pa.-Ledd> v Ledd>. IS Cumb 114 
495. Simahaaeoes castody proceediags 
.Mass—Murph> v Murphj, 404 NE2d 69. 380 Mass 
454 

Where a motion to abate on the 
ground of a pending action is filed, the 
movant is entitled to a definite ruling 
on the motion.^’-’ 

49.11 Alaska-Hardmg v. Harding. 366 P.2d 128 

Various issues concerning the Uni¬ 
form Child Custody Jurisdiction Act 
have been adjudicate.*’ 

49.12 N Y.—Vanneck v Vanneck, 404 N.E2d 1278. 
49 N.Y.2d 602, 427 N.YS.2d 735. 

§ 100. Abatement on Death of Party 

50. III.—Howard v. Howard. 364 N E2d 464, 7 Ill 
Dec, 303, 49 ni. App 3d 441 

51. Ark.—Rush v Smith, 394 &W.2d 613, 239 Ark. 
706, 874—Edgil V. RagsdiU, 511 S.W.2d 625, 256 
Ark. 958. 

Cal.—Darter v. Magniissen, 342 P.2d 528, 172 C.A,2d 
714-Poon V. Poon, 53 Cal.Rptr. 365, 244 CA.2d 
746—Greene v. W'llliams. 88 Cal.Rptr. 261, 9 
CA.3d 559—McLellan v McLellan. 100 Cal.Rptr. 
258. 23 C.A.3d 343—In re Sha>'nian*s Marriage, 
111 Cal.Rptr. 11. 35 CA.3d 648. 

Goto.—Wood V. Parkerson. 430 P.2d 467, 163 Colo. 
271. 

D.C —Fitzgerald v. Williams, Mun.App,. 170 A.2d 777. 
Fla.—McKendree v. McKendrcc, App., 139 So.2d 173. 
Ga.—Chatsw(»th Liunber Co. v. White, 107 S,E2d 827, 
214 Ga. 798—Charles v. Citizens and Southern 
Nat. Bank of Atlanta, 170 S.E2d 243. 225 Ga. 
549—Butler v. Hicks, 189 S.E2d 416, 229 Ga. 72. 
Ind.—Hendneksem v. Binkley, App., 316 N.E2d 376, 

161 IndApp. 388, cert den. 96 S.Ct 131,423 U.S. 
868, 46 L.Ed.2d 98. 

Md.—Cone v. Cucchiara, 261 A.2d 775, 257 Md. 14. 
Mich.—Ensman v. Ensman, 272 N.W.2d 176, 86 Mich. 
App. 91. 

Miss.—Pittman v. Pittman, 375 So.2d 415. 

Mo.—Smithart v. Speutsman, App., 614 S.W,2d 320. 
Neb.—In re Parker’s Btate, 128 N.W.2d 696, 177 Neb. 
197. 

N.H.—Stritch V. Stritch, 213 A.2d 426, 106 N.H. 409. 
NJ.—Jacobson v. Jacobson, 370 A.2d 65, 146 NJ.Su- 
per. 491—Castonquay v. Castonquay, 400 A.2d 
130, 166 NJ.Super. 546. 

N.Y.-Comell v. Cornell, 196 N.Y.S.2d 98. 7 N.Y.2d 
164, 164 N.E2d 395, rearg. den. 199 N.Y.S.2d 493, 
7 N.Y.2d 987, 166 N.E2d 502. 

Cornell v. Qwnell, 189 N.Y.S.2d 812, 9 A.D.2d 
11, motion den. 193 N.Y.S.2d 635, 7 N.Y.2d 734, 

162 N.E2d 725. revd. csi oth. grds, 196 N.Y.S.2d 
98, 7 N.Y.2d 164. 164 N.E2d 395, rearg. den. 199 
N.Y.S.2d 493, 7 N.Y.2d 987, 166 N.E2d 502. 

Mo.—State ex rel. Dubinsky v. Weinstein, 413 S.W.2d 
178—CJJS. cited in Hogsett v. Hqgsett. Arx, 409 
S.W.2d 232, 238. 

Or.—CJ.S. quoted in Dnicker v. Drucker, 488 P.2d 
1377, 1378, 7 Or.App. 85—Daywalt v. Bertrand, 
500 P.2d 484, 10 Or.App. 418. 

R. L—Keidel v. Keidel, 383 A.2d 264, 119 R.L 726. 

S. C.—CJiS, cited in Louthian k Merritt, P. A. v. 

Davis, 251 S.E2d 757, 758, 272 S.C. 330. 

Tex.—Thrash v. Cochran, Gv.App., 360 S.W.2d 587— 
Parr v. White, Ctv.App., 543 S.W.2d 445, err. ref. 
no rev. err. 
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Utah—Daly v. Daly, 533 P.2d 884. 

Wash —Osborne v Osborne, 372 P.2d 538, 60 Wash.2d 
163 

In re Osicka’s Estate, 461 P.2d 585, 1 Wash.App. 
277. 

Reasons for rale 

(4) Other reasons. 

Mo —Hcil V. Rogers, App., 329 S.W.2d 388, reh. and 
tfansf den. 329 SW.2d 960. 

Before jadgmeat 

Mass—Ross v. Ross. 430 N.E.2d 815, 386 Mass. 30. 

M!ch.-LeTarte v. Malotke, 188 N.W.2d 673, 32 Mich. 
App 289. 

Tex.—Garnson v. Mead, Civ.App., 553 S.W.2d 25. 

Pending motion for new trial 
(1) Old—Chastain v. Posey, 665 P.2d 1179. 

Order disposing of all issues 

Tex.—Novotny v. Novotny, App., 665 S.W.2d 171, 
dismissed 

Divorce action moot 

Tex.—McKenzie v. McKenzie, App. 5 Dist, 667 
S.W.2d 568. 
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51.5. Ark,-Edgil v. RagsdiU, 511 S.W.2d 625, 256 
Ark. 958. 

Cal.—Poon V. Poon, 53 Cal.Rptr. 365, 244 CA.2d 
746—In re Shayman’s Marriage, 111 Cal.Rptr. 11. 
35 C.A.3d 648. 

Ill.—Howard v. Howard. 364 N.E2d 464, 7 IlLDec. 
303, 49 lll.App.3d 441. 

Ind.—In re Marriage of Hilton, App. 4 Dist, 459 
N.E2d 744. 

Mo.—Heil V. Rogers, App., 329 S.W.2d 388, reh. and 
transf. den. 329 S.W.2d 960-Levy v. Wmans, 
App., 464SW.2d 763. 

Or.—CJ jS. quoted in Drucker v. Drucker, 488 P.2d 
1377, 1378, 7 Or.App. 85. 

Tex.—Parr v. White, Civ.App., 543 S.W.2d 445, err. ref. 
no rev. err. 

Wash.—In re Janssen’s Estate, 351 P.2d 510, 56 
Wash.2d 150. 

Orders rendered prior to death as having effect 
of judgments 

Cal.—Wiley v. Wiley, 7 Cal.Rptr. 73. 183 CA.2d 588. 

III.—In re Marriage of Davies, 448 N.E2d 882, 70 
IIlDec. 4. 95 I11.2d 474. 

Jnrisdictioa after judgment to enter written or¬ 
der after death 

Fla.—Baggett v. Baggett, App., 309 So,2d 223. 

52.5. Cal.—Pelser v. Pelser, 2 Cal.Rptr. 259, 177 
CA.2d 228. 

Mo.—Hogsett V. Hogsett, App., 409 S.W,2d 232.^ 

N.Y.—Muller v. MuUer, 177 N.Y.S.2d 722, 6 A.D.2d 
891. 

52.10. Ga.—Butler v. Hicks, 189 S.E2d 416, 229 Ga. 
72. 

Mo.—Hcil v. Rogers, App., 329 S.W.2d 960. 

53. CaL—McClenny v, Superior Court of Los Angeles 
County, 41 Cal.Rptr. 460, 396 P.2d 916, 62 C2d 
140. 

McClenny v. Superior Court of Los Angeles 
County. 34 Cal.Rptr. 287, 221 C.A.2d 125— 
McLellan v. McLellan, 100 Cal.Rptr. 258, 23 
C.A.3d 343. 

Colo.—CJf5. cited in Samo v. Samo, 478 P.2d 711, 
713, 28 Colo.App. 598. 

Del.—Husband, C. E W. v. Wife, H. L. W., Fam-O., 
410 A.2d 1024. 

Ga.—Kay v. Vaughan, 165 S.E2d 131, 224 Ga. 875. 

ni.—In ra Marriage of Garlinski, 425 N,E2d 22. 54 
niDec. 510, 99 in.App.3d 107. 

Mass.—Du Mont v. Godbey, 415 N.E2d 188, 382 
Mass. 234. 

N.J.—Williams v. Williams, 281 A.2d 273, 59 NJ. 229. 

N.Y.—Tuitt V. Tuitt, 232 N,Y.S.2d 973, 36 Misc.2d 
418. 
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Tex --Austin v. Austui, Civ.App. 553 S W 2d 9, err 
dism., app. after remand 586 S W.2d 937, rod, 
Sup., 603 SW.2d 204 

Wis.—Roeder v. Roeder. App., 308 N W 2d 904. !03 
Wis.2d4Il. 

Failore to substitute admiBistratioa as plaintiff 

at—Kern V, Kcm. 67 Cal.Rptr. 802, 261 CA.2d 325. 

page 350 

53.10 Ark—^Pendergist v. Pendergist. App, 593 
S.W.2d 502, 267 Ark. 1114 
Tex —Parr v White. Civ.App, 543 S.W 2d 445, err ref 
no rev err —Garrison v. Garrison, Civ App, 568 
SW.2d 709. 

Where a counterclaim for annulment 
is interposed in a divorce suit, and de¬ 
fendant dies pending the suit, the chil¬ 
dren are not proper parties to press 
the counterclaim.®^ 

53.15. DC—Nunley v. Nunley, App., 210 A2d 12 

§ 101. Arrest or Ne Exeat 

55. D.C.—Oredone v. Gredcme, App, 361 A.2d 176 
Ga.—Chlupacek v. Reed. 169 S.£.2d 782. 225 Ga. 512. 
Wis.—CJ,S. cited in Nixon v. Nixon. ISS N.W.24 919, 

923, 39 Wis.2d 391 

Alimooy cases 

(2) Other matters. 

Anz.—National Auto. & Cas. Ins. Co. v. Quedc, 405 
P.2d 905, 1 AriiApp. 595. 

Where husbaad is not in arrears in payment of 
alimony, ete. 

(2) Other mstances. 

Wis.—Nixon V. Nixon, 158 N.W.2d 919, 39 Wis.2d 391. 
Continuance in force held not warranted 
Fla.—Petcler v. Peteler. App., 415 So.2d 291. 

Default necessary 

Md.—Jackson v. Jackson. 292 A.2d 145, 15 Md.App. 
615. 

Interrogator's not in evidence cannot be con¬ 
sidered 

Fla.—Camerano v. Camerano, App., 340 So.2d 1200. 

56. NJ.-C0Qrsen v. Coarsen. 252 A.2d 738, lOS 
N.J.Super. 420. 
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75.5. Ga.-^lupacdc v. Reed, 169 S.E2d 782, 225 
Ga. 512. 

Hicks V. Walton. 137 S.E2d 576, 109 Ga.App. 
883. 

75.10. Ga.-Chlupecek v. Reed, 169 S.E2d 782, 225 
Ga. 512. 

76 J5. D.C—Gredone v. Gredone, App., 361 A.2d 
176. 

78. Ga.—Hornsby v. Rodriguez. 156 S.E2d 830, 116 
GaApp. 234. 
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79. Proceedings to enforce liability 

Ariz.—National Auto. & Cas. Ins. Co. v. Queck, 405 
P.2d 905, 1 AritApp. 595. 

(13) Other matters. 

Ariz.—National Auto. & Ins. Co. v. (^k, 405 
P.2d 90S. 1 Ariz.App. 595. 

Ga.—Westbrook v. Westbrook. 123 aE2d 348, 105 
Ga.App, 67—Hicks v. Walton. 137 S.E2d 576, 109 
Ga.App. 883. 

N.J.—Coursen v. Coursen, 252 A.2d 738, 105 N.J.SU’ 
per. 420. 

81. Miss.—^Johnson v. Barnette, 108 So.2d 880, 235 
Miss. 28S. 

82. No enlargement or extension 

(2) No liability for future alimony. 

Ariz.—National Auto. & Cas. Ins. Co. v. ()ueck, 405 
P.2d 905. 1 Ariz.App. 595. 
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853. DC—GreJonc % Gredone. App, 361 A.2d 
176. • 

§ 102. Discovery and Physical Ex¬ 
amination 

Library References 
Divorce <3»85, 86. 

90,50 Anz —Rogers v Fenton, App, 564 P.2d 906, 
115 Anz. 217 

Cal.—Haseltine % Haseitine, 2! CalRptr 23S. 203 
CA.2d 48 

Fla.—Orlowitz v. Orlo%itz. App.. 121 So 2d 55— Polon¬ 
sky V Polonsky. App, 3C3 So.2d 64 

Hawaii—Lmch v. Foster, 646 P.2d %9. 3 Haw App. 
175. 

Kan.-Smith %. Smith, 612 P.2d 1257. 5 Kan.App.2d 
117, 

Ky.—Broida v. Broida, 388 S.W2d 617—Sharp v 
Sharp, 516SW2d 875. 

La.—Morales v Morales. App. 4 Cir.. 446 So.2d 459 

Mass —^Teuscher v. Teuscher, 403 N E.2d 1199, 9 Mass 
App. 914 

Mo—Johnston v Johnston. App., 573 SW.2d 406 

N.H.—MacNeil v. MacNeil, 409 A 2d 1341, 119 N.H. 
952. 

NJ.—D. V. D, 260 A.2d 255, lOS NJ.Super. 149. 

N.Y.—Stahl V. Stahl, 234 N.Y.S.2d 981. 18 A.D 2d 617 
Goidston V. Goldstein, 182 K.Y.S.2d 925, 16 
Misc.2d 905—Hite v. Hite, 202 N.Y.S.2d 351- 
Lederman v Lederman, 225 N.Y.S.2d 1012, 33 
Misc.2d 997, affd. 240 N.Y.S.2d 151, 19 A.D.2d 
590—Pizzo V. Pizzo, 227 N.Y.S.2d 399, 33 Misc.2d 
1022—Weber W’eber, 243 N.Y.S2d 779, 40 

Misc.2d 730—Lachoff v. Lachoff, 330 N.Y.S.2d 
227, 69 Misc.2d 512—SchaefFer >. Schaeffer, 335 
N.Y.S2d 510, 70 Misc.2d 1033. 

Tex.—Medenco, Inc. v. Myklebust, 615 S.W.2d 187. 

Utah—Mattingly, By and Through State Dept. Social 
Services v, Mattingly, 562 P.2d 1254. 

Wyo.—Reilly v. Reilly, 671 P.2d 330. 

Names of witnesses 

(2) Other statements. 

Del.—Husband v. Wife, 280 A.2d 714, app. after re- 
mand 297 A.2d 39. 

Mo.—State ex rd. Husgen v. Stussie, App., 617 S.W,2d 
414, 

Pa.—^Applegate v. Applegate, 11 D. & C2d 471—^Sny¬ 
der V. Snyder, 41 D. & C2d 547. 

Witnesses having special knowledge of facts 

N.Y.—Potar v. Potar, 219 N.Y.S.2d 332, 27 Misc.2d 
825. 

Request held premature 

Fla.—McKinley & Co, v. Arpin, App., 143 So.2d 216. 

Burden of showing need for 

N.Y.—Nomako v. Ashton, 247 N.Y.S.2d 230, 20 
A.D.2d 331. 

Discretion of conrt 

S.C.—Nienow v. Nienow, 141 S.E.2d 648, 245 S.C. 542. 

Evidrace 

Ariz.—Needel v. Needel, 489 P.2d 729, 15 Anz-App. 
471. 

Ha.—Novack v. Novack, App., 187 So.2d 385. 

Opinions 

Fla.—Novack v. Novack, Af^., 187 So.2d 385. 
Investigator’s rqK>rt immune as work product of 
attorney 

Ga.—Smith v. Smith, 158 S.E2d 916, 223 Ga. 551. 

Address of party 

N.Y.—Manddbauin v. Mandelbaum, 344 N.Y.S.2d 809, 
42 A.D.2d 531. 

Matter for trial 

N.Y.—Frisina v. Frisina, 358 N.Y.S.2d 6, 45 A.D.2d 
869. 
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Discretion not abused 

III—Popcii V Popeil 315 NE2d 629. 21 fil-AppSd 
5 ^ 1 . 

N Y —Billet V Billet. 384 N Y.S 2d S26. 53 A.D 2d 
564. 

Tex —Hopkins v Hopkins, Cis App, 540 S W 2d 783 
Refusal to appear for deposition 
Tex.—Brown v Brown, Cn.App, 520 SW.2d 571 
Utah—Bartholomew v Bartholomew, 548 P2d 238 
Failure to appear for examination 
NY—Binet s Binet, 385 NY.S2d 564, 53 A.D.2d 
836 

Discretion abused 

Colo—Majer v District Court In and For Arapahoe 
County, 597 P.2d 19S Colo 199 
Md—Williams v. Wilhams, 363 A 2d 598. 32 Md.App. 
685 

Party not bound by answers 

Me —.Mamage of Badaiamenti, App, 566 S.W.2d 229 

Waiver 

Kan—Cook v. Cook, 646 PId 464, 231 Kan. 391. 
Mont—Dahl v Da.hl, 577 P2d 1230, 176 Mont. 307, 
app, after remand 612 P.2d 196, 188 Moil. 128. 

Motions regarding financial status of parties 
N.Y.—Schiffman v SchifTman. 407 N,V.S.2d 221, 64 
A D 2d 651, app. dism. 381 N*.E2d 613,45 N.Y.2d 
836, 409 N.y.S.2d 215. 

Protective orders 

N.Y.—Braga \ Braga. 439 NYS2d 383, 82 A.D.2d 
726. 

Sanction discretionary for failure to comply 
Alaska—Hines v Hines, 622 P2d 982 
Failure to provide report not error 
Mont—Cameron v Cameron, 64! P.2d 1057, 197 
Mont. 226 

Sanctions for non-compliance 
Mo—Jackson v. Jackson, App., 655 S W.2d 786 
N.Y.—Hubbard v. Hubbard, 449 N.Y5.2d 899, 113 
Misc.2d 763. 
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9035. Ala.—Tucker v Tucker, Civ.App., 416 So.2d 
1053. 

Ha.—Hill V. Hill, App., 37! SoJd 573. 

Ill.—Broday v. Broday. 357 N.E2d 128. 2 III Dec. 151, 
43 Ill.App.3d 628. 

Me.—Ireland v. Galen, 401 A.2d 1002, reh. den. 41! 
A.2d 1024, cert. den. 100 S.Ct. 3015, 447 U.S. 923, 
65 L.Ed.2d 1115. 

N.Y.—Maxwell v. MaxweU, 389 N.Y.S.2d 84, 88 
Misc.2d 535. 

Okl.—Gabbert v. Johiuson. App., 632 P 2d 443. 

Order holding in abeyance held improper 
Ga.—Reynolds v. Reynolds, 123 SE2d 115, 217 Ga. 
234. 

Caution in matrimonial matters 
N.Y.—Rann v. Rann, 283 N.Y.S.2d 426, 54 Misc.2d 
704. 

Denial proper 

Ga.—Kimble v. Kimble, 239 S.E2d 676, 240 Ga. 100 
La.—Martinez v. Posner, Martmez and Padgett, App., 
385 So.2d 525, writ ref.. Sup., 393 So.2d 727. 

Duty to assist court 

Mont.—Downs v. Doums, 392 P.2d 938, 181 Mont 163. 
Broad disclosure imperative where alimony, 
maintenance or support in issue 
N.Y.—Stolownz V. Stolowitz, 435 N.Y.S.2d 822, 106 
Misc.2d 853. 

90.60. N.V.—Borchard v. Borchard, 171 N.Y.S.2d 
983, 5 A.D.2d 472, rearg. den. 173 N.Y.S.2d 990, 

5 A.D.2d 989, resetUement den. 178 N.Y.S.2d 598, 

6 A.D.2d 771-Ruppar v. Jurgensen, 262 N.Y. 
S,2d 250, 24 A.D 2d 612. 

Berlin v Berlin. 187 N.Y.S.2d 553, 17 Misc.2d 
768. 
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Atecicc of fpofit! drcomtuiccs 
NY.—Tivilin * Tinlin, !’9 NYSSd 13‘. :3 
Misc.2d 909 

Sbowing spedal drcoiBstuces not necessary 

NY.—Rubin V Rubin, 391 NYSZd 37. 89 Misc2d 
245. 

91. N.J.—Gersoii v Genon. 372 A.2d 3'?4. 148 SJ 
Super. 194. 

91.5. N.Y.—McMahan v. McMaJian, 1 Dept.. 474 
N.Y.S.2d 974, 100 AD 2d 826. 

91.10. N.y— Stahl V Stahl, 213 N.Y.S.2d 964, 29 
Misc.2d 212—Oapp v Clapp, 229 N Y.S.2d 495. 
35 Misc.2d 121. 

92. Ala.—Motpui V. Morgan, 402 So 2d 984, iknt 
den., Sup,, 402 So 2d 990 

Mo—Sute ex ret Husgen v. SttusK, App., 617 S.W.2d 
414. 

N.Y.—Fehlhabcr v. Fehlhaber, 204 N.Y.S.2d 581, i! 
A.D.2d 717—Atlas v. Pollard, 210 N.Y.S 2d 932, 
12 A.D2d 934—Burch v Burch, 238 N-Y.S.2d 
559, 18 A.D.2d 964—Asian v. Asian, 324 N.Y S.2d 
646, 37 A.D.2d 804. 

Hite V. Hite, 202 N.Y.S.2d 351-O’Donovan v. 
O’Dooovan, 244 N.Y.S.2d 996, 41 Misc.2d 82— 
Green v. Brown, 317 N.Y.S2d 104, 65 Misc.2d 
226—Patron v. Patron, 324 N.Y.S.2d 509, 67 
Misc.2d 639. 

Notfce of exanhuitioB held too broad 
N.Y.—Sweet v. Sweet, 354 N.Y.S 2d 259, 44 A.D.2d 
768. 

HaH V. Hall, 187 N.Y.S.2d 279, 17 Misc.2d 881 

laterrogitories 

Fla.—Tsavaris v. Tsavaris, App., 281 So.2d 593. 

92J. La.—Penmson v. Provident Life ft Acc. Ins. 
Co.. App., 154 SoJd 617. Wnt lef. 156 So.2d 
226, 244 U 1019. 

N.Y.—Hunter v. Hunter, 198 N.Y.S.2d 1008, 10 
A.D.2d 291, nearg. and app. den. 202 N.Y.S.2d 
971, 10 A.D.2d 677—Burch v. Burch, 238 N.Y. 
S.2d 559, 18 A,D.2d 964—Eskin v. Eskm. 248 
N.Y.S.2d 988,20 A.D.2d 893~4'aneita v. Panetta, 
317 N.Y.S.2d 818, 35 A.D.2d 967-Freed v. Freed. 
340 N.Y.S2d 415, 41 A.D.2d 606. 

Wilde V. Wilde, 213 N.Y,S.2d 961, 28 Misc.2d 
407—Stahl V. Stahl, 213 N.Y.S.2d 964, 29 Misc.2d 
212—Weisner v. Wasner, 230 N.Y5.2d 856, 33 
Misc-M 1078—Weber v. Weber, 243 N.Y.S.2d 779. 
40 Misc.2d 730—Haidenbuig v. Hatdenburg, 248 
N.Y.S.2d 789, 42 Misc.2d 818—Gerard v. Gerard, 
289 N,Y51d 905, 56 Misc.2d 623—Patron v. Pa¬ 
tron, 324 N.Y.S.2d 509, 67 Misc.2d 639. 
luafficM showing 
Fla.—Zedeck v. Zedeck, App., 334 So.2d 87. 

N,Y.—Askin v. Asian, 324 N.Y.S.2d 646, 37 A.D.2d 
804. 

laadeqaate tendsl affidavit 

N.Y.—Ehrenzweig v. Ehienzweig, 390 N.Y.S.2d 976, 89 
MiseJd 211, affd. 402 N.Y.S.2d 638, 61 A.D.2d 
1003. 

Posljiidgment discovery rests in the 
discretion of the trial court’^ ^ 

92.6. in.— Glass V. Pdtchel, 355 N.E2d 750, 42 Ill. 
App.3d 240, app. after remand 380 N.E2d 420, 20 
l!l.Dec. 442,63 nL^>p.3d 57—Hanson v. Hansem, 
358 N.E 2 d 967, 3 in.Dec. 424, 44 IlLApp.3d 889 , 
Utah—C&soid v. Clissold. 519 P.2d 241, 30 Utah 2d 
430. 

Refiwd^istified 

m.—Sanders v. Soders, 371 N.E2d 121, 13 IlLDec. 
426, 55 IlLApp.3d 241 

92.10. CaL—Zonver V. Superior Court Los Angeles 
County, 76 CaLRptr. 10, 270 C.A.2d 613. 

D.C.—Hackes v. Hadees, App., 446 A.2d 396. 

Ga.—Tensile v. Temple, 184 S.E2d 183, 228 Ga. 73. 
IH.-<)aaghaao v. Quagfiana 236 N.E2d 748, 94 III. 
App.2d 233. 

Nev.—Meyer v. Second Judicial Dist. Court In and Far 
Washoe Comity, 591 P.2d 259, 95 Nev. 176. 

NJ.—Levin v. Levin. 322 A.2d 486,129 NJSupcr. 142. 


N y —Barten v. Bartcll, 237 v y.S 2d 646, 39 Misc 2d 
552- 

Refasal to ansirer (ptesdotk relatittg to adultery 
BOt protected 

Fla.—Stockham v. Stockham. 168 So 2d 320, 4 A.L 
R 3d 539—Minor V Minor. 240 So 2d 301. 

Does BoC predade all ftotber iaqniry 
N Y —aater v Slater, 355 N.Y.S.2d 943, 78 Misc.2d 
13. 

Reftoal BRlastified 

Anz.—Gilben v McGhee, 524P.2d 157, 111 Ariz. 121. 

Waiver 

Neb—Ritchey v Ritchey. 302 NW.2d 371 208 Neb. 

100 . 

92.15 Fla.—Pdonsky v Polonsky, App., 303 So.2d 
64. 

Ill —Payne v. Payne, 175 N.E2d 614, 31 m.App.2d 
141 

Nev.-Canul v CanuL 567 P.2d 476. 93 Nev. 459. 
N J —Levin v Levin, 322 A.2d 486, 129 N.JSupcr 141 
92 JO. Fla.—Azar v. Azar, App. 263 So.2d 266. 
Mo,—In re Marriage of Dickey, App., 553 S.W.2d 538. 
N.J —Suneone v. Suneooe, 410 A.2d 1197, 172 NJ.Su- 
per. 120. 

N.Y—Katz V. Katz, 418 N.Y.S.2d 99, 68 A.D.2d 536. 
Wyo.—Wdsh V Welsh, 469 P.2d 404. 

Strikiii^ held sot abase of discredoa 
III.—Payne v. Payne. 175 N.E2d 614, 31 m.Anp.2d 
141. 

Stockham v. Stockham, 168 Sold 320, 4 A.L 
R.3d 539. 

Error to strike 

NJ.—Mahne v. Mahnc, 328 A.2d 225, 66 NJ. 53, app. 
after remand 371 A.2d 314, 147 NJ.Supcr. 326. 

Retosal to disaiiss B<Mt abase of discretioa 
N.Y.—Bloom V. Bloom, 384 N.Y.S.2d 281, 52 A.DJd 
1030. 

92 J5. Discretion oi trial cowt 
Ala.—Phillips v. Phillips, Civ.App., 274 So.2d 71, 49 
Ala.App. 514, cert. den. 274 SoJd 80, 290 Ala. 
370. 

Waiver 

La.—McCurdy v. McCurdy, App., 369 So.2d 1216. 

Other matters with respect to inter¬ 
rogatories have been adjudicated.’^^ 

92J0. N.Y.—Milts V. Milts, 449 N.Y.S.2d 231, 87 
A,D.2d 779. 

Denial of motioD to answer more folly not ibnse 
of discretion 

Ind.—Kujaca v. Kujaca, 304 N.E2d 870, 159 Ind.App. 

Pretrial^ intmt^attMries pmniissiUe 
N.Y.—S^nard v. Sagnard, 370 N.Y.SJd 446, 82 
Misc.2d 761 

Sanettotts 

Colo.—In re Marriage of Warrington, 616 P.2d 177, 44 
Colo.App. 294. 

Mo.—In re Marriage of Simmons, App., 636 S.W.2d 
351. 

Wyo.—Paul V. Paul, 616 PJd 707. 

^3. NJ.—Mahne v. Mahne, 328 A.2d 225,66 NJ. 53, 
app. after remand 371 A.2d 314, 147 NJ.Super. 
326. 

ExamiiiatioB of corespondent 
N.Y,—Faulk v. Faulk, 253 N.Y.S.2d 303, 22 A.D.2d 
671. 

Dmdal hdd error 

Fla.—Pro V, Pro, App., 300 So.2d 288. 

No waivmr 
No-fimlt divorce 

Fla.—linda v. Unda, App, 352 SoJd 1208. 

94. Motion to compel dstribstion 

Mo.—Schulz V. Schulz, App., 612 S.W.2d 380. 
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95. NJ.—Mahne v. Mahne. 328 A.2d 225,66 NJ. 53, 
app after remand 371 A. 2 d 314, 147 NJ.Super. 
326 

95J. Fla.—Orkwitz v. Orlowitz, 199 So.2d 97, 201 
So.2d 97—Novack v. Novack, App., 187 So.2d 
385—EHcins v. Elkins, App.. 228 So.2d 105, app. 
after remand 249 So.2d 443—^Spencer v. Spencer, 
App, 242 So.2d 786. 

Ky—Robinson v. Robinson, 363 S.W.2d 111. 

Minn.—Sokm v. Solon. 255 N.W.2d 395. 

N.H.—Calderwood v. Calderwood, 296 A.2d 910, 112 
N.H. 355, cause remd. 327 A.2d 704, 114 N.H. 

651, app. after remand 345 A.2d 166, 115 N.H. 
550. 

NJ.—Gerson v. Gerson, 372 A.2d 374, 148 N.J.Super. 
194. 

N.Y.—Downey v. Downey, 351 N.Y.E2d 423, 43 
A.D.2d 848. 

Slater v. Slater, 355 N.Y.S.2d 943, 78 Misc.2d 
13. 

Ohio—Rossman v. Rossman, 352 N.E2d 149, 47 Ohio 
App.2d 103, 1 0.0.3d 206. 

Tex.—Lucas v. Lucas, Civ.App., 365 S.W.2d 372. 
Utah—Vrontikis v. Vrontikis, 358 P. 2 d 632, 11 Utah 2 d 
305. 

yt.—White V. White, 349 A.2d 894, 133 Vt. 614. 
Wash.—Seals v. Seals, 590 P.2d 1301, 22 Wash.App. 

652. 

Wife defendant 

Fla.—Ortiz v. Ortiz, App., 194 So.2d 38. 

N.Y.—Legname v. Lcgname, 349 N.Y.S.2d 704, 43 
A.DJd 543. 

Separation 

N.Y.-GoWberg v. Goldbag, 361 N.Y.S.2d 394, 46 
A.D.2d 887—Silvan v. Silvan, 461 N.Y.S.2d 826, 
93 A.D.2d 790. 

Financial disdosnre statement 
Conn.—Valitsky v. VaUtsky, 363 A.2d 60, 168 Conn. 
264. 

N.Y.—Hausman v. Hausman, 380 N.y.S.2d 66 , 51 
A.D.2d 796—Schiffman v. Schiffman, 407 N.Y. 
S.2d 221, 64 A.D.2d 651, app. dism. 381 N.E2d 
613, 45 N.Y.2d 836, 409 N.Y.E2d 215. 

P. V. P., 403 N.Y.S.2d 680, 93 Misc.2d 704. 
Question of child custody 
N.Y.—P. V. P., 403 N.Y.S.2d 680, 93 Misc.2d 704. 
Failore to produce documents not grounds for 
reversal 

Ala.—Hughes v. Hughes, Civ., 361 So,2d 119. 

Subject to regulation 

N.Y.—Kaywood v. Kaywood, 427 N.Y.S.2d 578, 75 
A.D.2d 805. 

Faflure to comply with discovery reguests; as¬ 
sessment of costs 

Fla.—Flack v. Flack, App., 388 So.2d 1083. 

Stipulatitw as to finanriai ability 

Fla.—Palmar v. Palmar, A^i., 402 So,2d 20 . 

96. In New Ymrk 

( 1 ) N.Y.—Hunter v. Hunter, 198 N.Y.S. 2 d 1008, 10 
A.D.2d 291, reaig. and app. den. 202 N.Y.S.2d 971, 10 
A.D.2d 677—Matthews v. Schusheim, 346 N.Y.S. 2 d 
386, 42 A.D.2d 217, affd. 319 N.E2d 422, 35 N.Y.2d 
686 , 361 N.Y.S. 2 d 160, mod. <m oth. grds, 361 N.Y.S. 2 d 
184, 46 A.D.2d 794, app. dism. 331 N.EJd 699, 36 
N.Y. 2 d 867, 370 N.Y.S.2d 924. 

( 2 ) N.Y.—Campbell v. Campbell, 184 N.Y.S. 2 d 479 , 

7 A.D.2d 1011—Hunter v. Hunter, 198 N.Y.S.2d 1008, 
10 A,D.2d 291, reaig. and app. den. 202 N.Y.S.2d 971, 
10 A.D.2d 677—La Mura v. La Mura, 253 N.Y.S.2d 
304, 22 A.D.2d 658. 

(7) N.Y.—Gross v. Gross, 190 N.Y.S.2d 490, 8 
A.D.2d 951—Bishop v. Bishop, 222 N.Y.S.2d 232, 15 
A.D. 2 d 494—Epstein v. Epstein, 250 N.Y.S.2d 764, 21 
A.D.2d 799—Prospero v. Prospero, 331 N.Y.S.2d 318, 
39 A.D.2d 634—Stern v. Stem. 332 N.Y.S.2d 334 , 39 
A.D.2d 87—Frisina v. Fiisma, 358 N.Y.S.2d 6 , 45 
A.D.2d 869. 

Sachs V. Sachs, 175 N.Y.S.2d 221, 11 Misc.2d 
64^BerIin v. Berlin, 187 N.Y.S.2d 553, 17 
Misc. 2 d 768—Uniidcin v. Linn^ jn, 159 N.Y.S. 
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767,96 Misc. 56—Kasden v. Kasdcn, 268 N.Y.S-2d 
571, 49 Misc.2d 743. 

(10) Nor should examination be denied on the ground 
that it may result in a “fishing expedition" where the 
scope of examination is restricted to husband's financial 
condition and ability to support 

N.Y.—Berlin v. Beriin, 187 N.Y.S2d 553, 17 Misc.2d 
768—De RafTele v. De Raffek, 302 N.Y.S.2d 33. 
59 Misc.2d 1042. 

(11) Other statements. 

N.Y.—Kirshner \ Kirshner, 182 NY.S.2d 286, 7 
A.D.2d 202-CampbeH v Campbell, 184 N.Y.S.2d 
479, 7 A.D.2d 101!—Hunter v. Hunter, 198 N.Y 
$.2d 1008, 10 A.D.2d 291, rearg. and ai^. doi 202 
N.Y.S.2d 971, 10 A.D2d 677—Swanton v. Swan- 
ton. 216 N.Y.S-2d 507, 13 A,D.2d 989—Stem 
Stem, 332 N.Y.S.2d 721, 39 A.D2d 767—Levy v. 
Levy, 364 N Y.S.2d 179, 47 A.D.2d 619-05tnn v 
Ostnn, 446 N.Y.S.2d 405, 86 A.D.2d 655, 

Discoyery of husband’s salary bonuses only 
La.—Burger v. Burger, App., 357 So 2d 1178 
Request premature 

N.Y.—Potvin V. Potvin. 459 N.Y.S.2d 313, 92 A.D.2d 
562. 
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96JS. N.Y.—Plancher v. Plancher, 317 N.Y.S.2d 140. 
35 A.D.2d 417, aOd. 278 N.E.2d 650, 29 N.Y.2d 
880, 328 N.Y.S.2d 444. 

Effect of written agreement for support 

(2) Change in circumstances. 

Fla.—Tsavaris v. Tsavaris, App., 281 So.2d 593. 

N.H.—Yancey v. Yancey. 399 A.2d 975, 119 N.H. 197. 
N.Y.—Wightroan v. Wightman, 182 N.Y.S.2d 31. 7 
A,D.2d 859. 

Privileged docniaent to be delivered to clerk of 
court 

CaL—Cooke v. Superkn’ Court for Los Angeles County, 
147 CaLRpir. 915, 83 C.A.3d 582. 

96.15. Colo.—Kane v. Kane, 391 P.2d 361,154 Colo. 
440. 

Discovery permitted after final judgment 

Fla.—Landon v. Landon, App., 242 So.2d 505. 

A court direction that a spouse keep 
documents intact and available may be 
proper in view of a showing that the 
opposing spouse would seek to use 
them at trial>’^ 

96.16. N.Y.—Phipps v. Phipps, 355 N.Y.S.2d 398, 44 
A.D.2d 803. 

96.20. CaL—Smith v. Superior Court of State of Cal 
In and Fmr San Mateo County, 173 Cai.Rptr. 145, 
n8C.A.3d 136. 

N.C.—Stanback v. Stanback, 208 S.E2d 390, 390 N.C 
Ai^. 167, affd. in pan, revd. in pan on oth. grds. 
215 S.E2d 30. 287 N.C 448. 

Discovery limited to vsine of medical practice 
during rdevant period 

N.Y.—Van Ess v. Van Ess, 2 Dept., 474 N.Y.S.2d 90, 
100 A.D.2d 848. 

97. Ind.—Finley v. Finley, 367 N.E2d 1126, 174 Ind. 
App. 362, app. after remand 422 N.E2d 289. 

A nonparty may be compelled to an¬ 
swer relevant questions.*”-* 

97.5. Cal.—C0opma.n v. Superior Coun In and For 
San Mateo County, 47 CaLRptr. 131, 237 CA.2d 
656. 

Not limited to years of marriage 
N.Y.—Frankel v. Frankd, 453 N.Y.S.2d 265, 89 
A.D.2d 654. 

However there is no right of dis¬ 
covery from a nonparty.’^-^ 

97.6. Factors 

N.J.—Berrie v. Berrie, 457 A.2d 76,188 NJ.Super. 274. 


The failure to designate a corpora¬ 
tion ‘Tnc.” is not a bar to discovery 
where only one corporation is in¬ 
volved.*” 

97,10 Fla —Lytton v. Lytttm, App., 289 So 2d 17 

A wife has the right to depose her 
husband and his law partners concern¬ 
ing the value of all assets of the law 
practice, but she may not audit confi¬ 
dential attorney-client files.*’® ^ 

98.1 Cal-Lopcx v. Lopez, 113 CalRptr 58, 38 
CA.3d 93. 

Protective order limiting disclosure 

N Y.-Stolowitz V. Stolowitz, 435 NY.S.2d 882, 106 
Misc.2d 853 

Disclosure of clients’ names and addresses 

NY.—Stolowitz V. Stobwitz, 435 N.Y.S2d 882, 106 
Misc.2d 853. 

Names of partners redacted 

N.Y.—Chemc v Chemo. 461 N.Y.S.2d 975, 118 
Misc.2d 950. 

98.5 Cal—Coopman \ Superior Court In and For 
San Mateo County, 47 Cai.Rptr. 131, 237 CA.2d 
656. 

N.Y.—Golding v. Golding. 184 N.Y.S.2d 793, 7 A.D.2d 
1027. 

Discovery of spouse’s intere^ in corporation 

Fla.—Palmer v. Scrvis, App., 393 ^.2d 653. 

98.10. Ga.—Ashbaugh v. Ashbaugh, 152 S.E2d 888, 
222 Ga. 811. 

Mich.—Abadi v. Abadi, 259 N.W.2d 244. 78 MicKApp. 
73. 

NJ.-Goson V. Gereon, 372 A.2d 374, 148 N.J.Supcr. 
194. 

N.Y.—Schneidemian v. Schneidemnan, 380 N.Y.S.2d 
699, 51 A.D.2d 914—McKenzie v. McKenzie, 432 
N.Y.SJd 424, 78 A.D.2d 585—Wilbur v. WUbur, 
454 N.Y.&2d 36, 89 A.D.2d 686. 

Sachs V. Sachs, 175 N.Y.S.2d 221, 11 Misc.2d 
644. 

Comparsion of books with income tax records 
permissible 

Obio-Belichick v, Bclichick, 307 N.E2d 270, 37 Ohio 
App,2d 95. 

Not abnse of discretion 
Fla.—Kennedy v. Kennedy, App., 298 So.2d 525. 
Tennination upon remarriage of spouse 
Conn.—^Viglione v. Viglione, 368 A.2d 202, 171 Conn. 
213, 

Order held too broad 

N.Y.—Ehrlich v. Ehrlich, 425 N.Y.S.2d 11, 74 A.D.2d 
519. 

Tax returns 

NJ.-Lepis V, Lepis, 416 A.2d 45, 83 N.J. 139. 
Protective order limiting disclosure for closely 
held corporation 

N.Y.—Fox V. Fox. 465 N.Y.S.2d 260, 96 AD.2d 571. 
Stolowitz V. Stolowitz, 435 N.Y.S.2d 882, 106 
Misc.2d 853. 

Corporate records 

N.Y.-HaskeU v. HaskeU, 2 Dept., 478 N.Y.S,2d 719, 
104 A.D.2d 394. 

N.C.—Quick V. Quick, 290 S.E2d 653, 305 N.C 446. 
98.15- Fla.—Mack v. Mack, App., 115 So.2d 447— 
Ortiz V. Ortiz, App., 194 Sa2d 38. 

N.Y.—Avery v. Avery, 453 N.y.S.2d 91, 89 A.D.2d 
633. app. aher remand 475 N.Y.S.2d 167, 101 
A.D.2d 90a 

R.L—Moretta v. Moretta, 213 A.2d 808, lOO R.I. 220. 

Cal.—In re Marriage of Sammut. 163 Cai. 
Rptr. 193, 103 CA.3d 557. 

Inspection of joint retnm pemnissible 
N.Y.—Sweet v. Sweet, 354 N.YS.2d 259, 44 A.D.2d 
768. 
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Relosal to make determination concerniiig privi¬ 
lege or prodoctioB of tax records not im¬ 
proper 

Cal—In re Mamage of Brown, 160 Cal Rptr. 524, 99 
CA.3d 702. 

Ga.—Roberts v Roberts, 200 S.E24 731, 231 Ga. 196. 

Deposition prior to prodnedon to determine ma¬ 
teriality and necessity 

N.Y.-Stotowstz V. Stobwitz, 435 N.Y.S.2d 882. 106 
Misc2d 853 

However, absent any statutory privi¬ 
lege, there is no privilege that would 
relieve a litigant in a divorce action 
from revealing to his or her spouse or 
counsel copies of previously filed in¬ 
come tax returns where there is in 
dispute the ^ancial condition of one 
or both of the parties.®*-^’ 

98.21. Miss.—Hamson v Hamson, 285 So.2d 752. 
Court may excise certain matters 
N.J.—DeGraaffv. DeGraaff, 395 A.2d 525,163 NJ.Su- 
per. 578. 

Denial because of pro se status error 
COnn.—Cersosimo v. Cersoritno, 449 A.2d 1026, 188 
Conn. 385. 

The psychiatrist-patient privilege does 
not preclude the taking of depositions 
of the psychiatrist where the mental 
condition of a spouse is an issue as to 
the custody of children.” “ 

9SJ6. Fla.—Cntchbw v Cntchbw, App., 347 So.2d 
453. 

Ky.—Atwood V. Atwood. 550 S.W.2d 465. 

Unless there are certain circumstances 
which necessitate that the scope of dis¬ 
closure extend beyond the period of 
the marriage, disclosure is limited to 
the period commencing with the date 
of the parties' marriage.’®^^ 

98.27. N.Y.—Lee v. Lee, 462 N.Y.S.2d 34,93 A.D.2d 
221—Fox V. Fox, 465 N.y.S.2d 260, 96 A.D.2d 
571—Avay v. Avexy, 3 Dept, 475 N.Y.E2d 167, 
101 A.D.2d 900. 

9830. D.C.-Beckwtth v. Beckwith, App., 355 A.2d 
537, app. after remand 379 A.2d 955. cert den. 98 
S.Ct. 2239. 436 U.S. 907, 56 L.Ed.2d 405. 
IIL-Zavaleta v. Zavaleta. 358 N.E2d 13. 3 HLDec. 13, 
43 mApp.3d 1017. 

' Blood test refbsed 

(2) Other instances. 

Ala.—Mason v. Mason. 160 So.2d 881, 276 Ala. 265. 

(3) Wife alleging nonpaternity of husbami to otrtain 
custody of child. 

N.Y.—Hill V. HUL 249 N.Y.S.2d 751, 20 A.D,2d 923. 

Ri^t of party in default 

N.Y.—Dennis v. Dennis, 191 N.Y.S.2d 729. 

Not necessary to make child a party 

Okl.—State ex reL Evertson v. Cornett, 391 PJd 277. 
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99. Notice requirement overlooked 
N.Y.-Mestichelti v. Mestichelli, 255 N.Y.S3d 185. 44 
Misc.2d 707. 

993. N.Y.—Castronova v. Castronova, 464 N.y.S.2d 
62, 94 A.D-2d 979. 

99 JO. Refusal punishable by contaiipt 
111-Zavabta v. Zlavaleta, 358 N.E2d 13. 3 HLDec. 13, 
43 IlLApp.3d 1017. 

99J0. N.Y.—Maureen G. v. Kenneth On 391 N.Y. 
S.2d 891, 56 A.D.2d 644. 
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A blood test to determine paternity 
of a child is inappropriate after the 
birth of the child during the marriage 
of the parties.^ ^ 

99JS, Order error «s sgaiiist public policy 
N y —Stite cx rel. H. v. P. 457 N.Y.S.2d 488, % 
A.D2d434 

U N.Y —Wegman v Wegman. 362 N.Y S.2d 202, 
46 A.D.2d 9M, afW, 343 N E2d 288, 37 N Y 2d 
940, 380 N,Y.S.2d 649 

Skriking dtin for aioMMiy for failure to mhmit 
to examiiuitkMis iioproper 

Fia.—Ooldstein v, Goldstein. App., 284 So.2d 225 
L15- Cai—KaUane >. Haidane. 26 CalRptr 670, 
210 CA2d 587. 

Ga.—Headricks v. Hendncics, 110 S E2d 659. 215 Ga. 
408—Reynolds v. Reynolds, 123 S.E2d 115, 217 
Ga. 234. 

Psychiatric exaodsatkMi 

Cal—Little V. Superior Court for Los Angeles County. 

67C:al.Rptr 77. 260 C,A.2d 3II 
Colo.—Kane v. Kane. 391 P2d 361. 154 Goto. 440 
Fla.—Roper v, Roper, App., 336 So.2d 654 
Neb—Moninger v. Moninger. 276 NW2d 100, 202 
Neb. 494. 

Utah—Stone v. Stone, 431 P.2d 802, 19 Utah 2d 378. 
No right to examinatioa 
N.Y.—Proscboid v. Proschold. 451 N.Y.S.2d 956, 114 
Misc.2d 568. 

3. Ga.—Hendrkks v. Hendricks. 110 S.E2d 659, 215 
Ga. 408. 

Pa.—CalaWi v. CataWi. 2! D. & C.2d 226, 107 P.LJ. 
405. 

Psychiatric examination 
Ariz.—In re Marriage of Gove, App., 572 P.2d 458, 117 
Anz. 324, 

CaL—Halpem v. Halpem. 184 Cal.Rptr. 740, 133 
CA.3d 297, 

Colo.—Kane v. Kane, 391 P.2d 361, 154 Colo. 440, 
D.C—Neuman v. Neuman, App., 377 A.2d 393, 

Fla.—Paul V. Paul, App., 366 So.2d 853. 

N.Y.—Rosenberg v, Rosenberg, 400 N.Y.S.2d 162, 60 
A.D.2d 625. 

Good cmise not shown 

Fla.—Paul V. Paul, App., 366 So.2d 853. 

3,5. NJ.—Meerwarth v. Meerwarth. 366 A.2d 979.71 
NJ. 541. 

Pa.—Catahii v. Cataldi, 21 D.Jfc C.2d 226, 107 P.LJ. 
405. 

Refusal not abuse discretion 

Iowa—In re Smith’s Marriage, 207 N.W.2d 548. 

4J0. Ala.—Helton v. Hehon, Civ., 362 So.2d 257. 

§ 103. ligunction and Other Provi¬ 
sional Relief 

Ldbraxy References 
Divorce «^87. 
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4,50. Cal.—In re Marriage of Parker, 173 Ca!.Rptr. 
356, 118 CA.3d 291. 

N.Y.—Klein v. Klein. 202 N.Y.S.2d 938, 25 Misc.2d 
539. 

5. Ala.—Evans v. Evans. 179 So.2d 320,278 Ala. 573. 
Fla.—Yohem v. Yohem. App., 295 So.2d 656. 

Ga.—Walton v. Walton. 135 S.E2d 886, 219 Ga. 729. 
N.H.—Hartnett v. Hartnett. 43 A.2d 153, 93 N.H. 406. 
N.Y.—Kem v. Kent, 444 N.Y.S.2d 654, 85 A.DJd 527. 
N.D.-CJ,S. chad ia Keller v. Keller, 158 N.W.2d 694. 
Tex.—Dkkson v. Dickson, Civ.Apix, 516 S.W.2d 28. 
Vt.—State V. Foster. 42! A.2d 1284, 139 Vt. 18. 

Great and hrr^arable ipjary 
(2) Other ntmters. 

Tex.—AMen v. Alien. Civ.App., 366 S.W.2d 650. 


Pleading 

(4) Chher matte’s 

Mo -Nebbitt v Nebbitt, 5S9 S W 2d 29-’ 

N V —Morelh v Morelh, 226 N Y.S:Ui 459 
Evidesice held safticient 
♦ 3! Other matters 

AU—Hardin v Hardin, 169 So 2d ”62, 277 Ala 318 
Ga-Baxter v Baxter, 172 SE2d 695. 226 Ga 129— 
Roberts s Roberts, 173 S.E2d 675, 226 Ga 203. 

Broad powers 

Ter—Alien v Allen. Ov App, 366 S.W.2d 650-Flor- 
encc V Florence, Civ App. 388 S.W 2d 220, err 
dism. 

Notice and bond 

Fla-Voss V Voss, App. 169 So.2d 351. 

Ill—Dear v Dear, 235 N.E2d 158, 23 Ill.App2d 179, 
cert den. 90 S.Ct. 1008, 397 U.S. 968, 25 LEd.2d 
262—Melvin v Melvin, 236 N.E2d 913, 94 III 
App 2d 403. 

Etidence held insaffkient 
N Y —Raffuel v. Raffuel, 307 N.Y S.2d 289, 33 A.D.2d 
979. 

SC-Odom V OdOTi, 149 S.E2d 353, 248 S.C 144 
Judgment held ineffectiTe to snpport injimction 
Ga—B*nett v. Barnett. 204 S.E2d 168, 231 Ga 808 
La—Moussa v. Landry, App., 192 So.2d 237. 
JurodictioB 

R. I—Ward v. Ward. 241 A.2d 284, 103 RI 737. 
Reasons for ipjimction mnst be stated 

Tex—Beverly v Bevcriy, Civ.App.. 567 SW.2d 618, 
err. dtsm.—Mlcoch v. Mlcoch, Civ.App., 612 
S.W.2d 682. 

held ineffective to snpport injunction 
N.M.—Murphy v. Murphy, 631 P.2d 307, 96 N.M. 401. 

6, Divorce actios held pending after verdict 
bnt before eatry of jn^ment 

Tex,—Florence v. Florence. Civ.App., 388 S.W.2d 220, 
err. dism. 

7, IH.—Sanderson v. Sanderson, 223 N.E2d 735, 79 

III.App.2d 431. 

Entering dwelling bouse 
Ga—Lyon v. Lyon, 31 S.E 34, 102 Ga. 453, 66 
Am.S.R. 189, 42 LRA. 194—Davis v. Davis, 116 
S.E.2d 219, 216 Ga. 305. 

Ipjuaction denied 

N.Y.—letter v. letter, 323 N.Y.S.2d 305, 66 Misc.2d 
879. 

An injunction may be granted to re¬ 
strain the husband in other respects.’“ 

7JO. Ala—Tchemeshoff v. Tchemeshoff, 220 Sa2d 
888. 283 Ala 700. 

From interfering with or motesting wife 
Fla.—Ginsberg v. Ginsberg, App., 113 So.2d 565. 
N.D.—Keller v. Keller. 158 N.W.2d 694. 

Injunction held Improper 
Ala.—Hardin v. Hardiii, 169 Sa2d 762, 277 Ala 318. 
Cal.—Machado v. Machado, 25 Cal.Rptr. 87, 375 P Jd 
55, 58 C2d 501. 

Colo.—In rc Marriage of Davis, 618 P.2d 692, 44 
COlaAK). 355. 

Ga—Maloof v. Maloof, 204 S.E2d 162, 231 Ga 811. 
N.Y.—Downing v. Downing, 298 N.y.$.2d 374, 31 
A.D.2d 913. 

S. C.—Jones v. Jones, App., 314 S.E2d 33, 281 S.C 96. 
IpJimctkMB held not vi^ 

CaL—Machado v. Machado, 25 Cal.Rptr. 87, 375 P.2d 
55, 58 C.2d 501. 

After divorce 

Wash.—Dkkson v. Dickson, 529 P.2d 476, 12 Wash. 
App. 183, cert. den. 96 S.Ct. 53. 423 U.S. 832, 46 
L.Ed.2d 49, reh. den. 96 S-0.406,423 U.S. 991,46 
L.Ed.2d 311. 
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To remain out of marital residence against will 
N.J —Degeiiaars v Degenaars, 452 A.2d 222, 186 N.J. 
Super 233. 

From contacting or talking to wife or minor 
child 

Ala—Eastman v. Eastman, Civ.App., 429 So.2d 1058. 

8. Cal—Vcrdier v. Verdier, 22 Cal.Rptr.'93. 203 

CA.2d 724. 

N.Y.—Arpek v Arpels, 207 N.Y.S.2d 663, 8 N.Y.2d 
339, 170 N.E2d 670. 

Rezendes v. Rezendes, 220 N.Y.S.2d 645, 31 
Misc2d 349—Rosenstiel v. Rosenstiel, 225 N.Y. 
S.2d 905, 32 Misc.2d 542, affd. 225 N.Y.S.2d 912, 
app den. 225 N.Y S.2d 915, 15 A.D.2d 904, mo¬ 
tion den. 182 N.£.2d 407, 11 N.Y.2d 882, 227 
N.Y.S2d 919—Murphy v. Murphy, 228 N.Y.S.2d 
357, 32 Misc.2d 998. 

N.C.—Thurston v. Thurston, 124 S.E.2d 852.256 N.C. 
663. 

Pa—Monihan v. Monihan, 264 A.2d 653, 438 Pa. 380. 
Murtagh v. Murtagh, 10 Chest. 591—Sirott v. 
Sirott, 85 Montg. 228. 

Recognition by other state 
Conn.—Cunningham v. Cunningham, 200 A.2d 734, 25 
Conn.Sup. 221. 

83. N.Y.—Sivakoff v. Sivakoff, 111 N,Y.S.2d 864, 
208 App.Div. 106. 

Storkel v. Storkel, 179 N.Y.S.2d 570, 14 Misc.2d 
594. 

Pa—Murtagh v. Murtagh, 10 Chest. 591. 

Prior foreign suit dismissed 
N.Y.—Langsam v. Langsam, 176 N.Y.S.2d 386, 6 
A D.2d S40. 

9. Cal.—Scott V. Scott, 331 P.2d 641, 51 C.2d 249. 
N Y.—Rosenstiel v. Rosensuel, 225 N.Y.S.2d 912, 15 

A.D2d 880, app. den. 225 N.Y.S.2d 915, 15 
A.D.2d 904, motion den, 182 N.E2d 407, II 
N.Y.2d 882, 227 N.Y.S.2d 919. 

Bauer v. Bauer, 182 N.Y.S.2d 59, 16 Misc.2d 
560. 

Crawford v. Crawford, 187 N.Y.S.2d 105, 19 
Misc.2d 633—Albert v. Albert, 199 N.Y3.2d 766. 
Tex.—CJ jS. cited in Nowell v. Nowell, 408 S.W.2d 
550, 555, err. dism., cert. den. 88 S.Ct. 53, 389 U.S. 
847, 19 L.EcL2d 116. 
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9.5. Etpiitable interventions not warranted 
N.Y.—Hoenig v. Hoenig, 205 N.Y.S.2d 682, 24 Misc.2d 
1091. 

Dominick v. Dominick, 205 N,Y.S.2d 503, 26 
Misc.2d 344—Hoenig v. Hoenig, 205 N.Y.S.2d 682, 
24 Misc.2d 1091. 

9.10. N.Y.—Fernandez v. Fernandez, 240 N.Y.S.2d 
926, 39 Misc.2d 471. 

935. Pa.—Rothman v. Rothman, 228 A.2d 899, 425 
Pa 406. 

9.45. Colo.—Hayutin v. Hayutin, 381 P.2d 272, 273, 
152 Cok). 261. 

930. In New York 

(I) N.Y.—Arpels v. Arpels, 207 N.Y.S.2d 663, 8 
N.Y.2d 339, 170 N.E.2d 670. 

McCann v. McCann, 219 N.Y.S.2d 278, 30 
Misc.2d 472. 

(3) Other matters. 

N.Y.—Arpels v. Arpels, 207 N.Y.S.2d 663, 8 N.Y.2d 
339, 170 N.E2d 670. 

Black V. Black, 230 N.Y.S.2d 278, 33 Misc.2d 
536. 

Other cases involving injunction of 
proceedings in foreign countries have 
been decided.’ *^* 

9.55a. Injunction denied where parties subject 
to foreign law 

N.Y.—Aipels V. Arpels. 193 N.Y.S.2d 754, 9 A.D.2d 
336, rearg. den. 197 N.Y.S.2d 410, 10 A.D.2d 575, 
affd. 207 N.Y.S.2d 663, 8 N.Y.2d 339, 170 N.E2d 
670. 
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PemumeBt i^nnctioB except on g^rotmds permit¬ 
ted in state not antborized 

N.Y.—Young V. Young, 274 N.Y.S.2d 933. 26 A-D.2d 
956. 

Sabmisdon to jurisdiction 

PiL—Rothman v, Rothman, 228 A.2d 899.425 Pa. 406 
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10. Mont—Emery v. Emery, 200 P 2d 251, 122 Mont 
201 . 

N.Y.—Owre v. Owre, 400 N.V.S.2d 131, 60 A.D.2d 
604. 

S.C.-Odom V. Odom, 149 S E2d 353. 248 S.C 144 

Affidarits required 

N.Y.—Mirnius v. Minnus, 405 N Y.S.2d 504, 63 A.D.:d 
966. 

1Z5. Conn.—Roberts v Roberts. 187 A.2d 257, 24 
C0nn.Sup. 146. 

III.—In re Marriage of Hofstetter. 430 N.E.2d 79, 58 
ilLDec. 137, 102 Iil.App.3d 392. 

Minn.—McCauley v. McCauley, 124 N.W.2d 411, 266 
Mtnn. 515. 

N J.—Roberts v. Roberts, 254 A,2d 323, 106 N J.Super. 
108—Babushik v. Babushik. 384 A.2d 574, 157 
N.J.Super. 128. 

N.Y.-Carloni v. Carloni. 23S N,Y.S.2d 409. 38 
Misc.2d 396. 

Dheretioa not abused in requiring husband’s removal 
from marital honu. 

Fla—Ginsberg v. Ginsberg, App., 113 So.2d 565. 
Application faeld snlYideiit to authorize tempo¬ 
rary injnnctiion 

Tex.—Florence v. Florence, Civ App., 388 S.W.2d 220, 
err. dism. 

Determinatioo held not erroneous 
Ga.—Maddox v. Maddox, 161 S.E2d 870,224 Ga. 313. 
Temporary eviction not sought 
Ill.—Hoda V. Hoda, 258 N.E2d 386, 122 IH.App.2d 
283. 

Wife restrained 

Ga.-CoUier v. CoOier. 183 S.E2d 769. 228 Ga. 38. 

Other resideiice available 

Fla.—^Bowles v, Bowles, App., 384 So.2d 299. 

N.Y.—Binet v. Binet 385 N,Y.S.2d 564, 53 A.D.2d 
836. 

12,10. Mo.—Keaton v. Keaton, App., 555 S.W2d 
370. 

Wash.—Dickson v. Dkkson, 529 P.2d 476. 12 Wash. 
App. 183, cert. den. 96 S.Ct, 53, 42^ U.S. 832, 46 
EEd.2d 49. reh. den. 96 S.Ct. 406,423 U.S. 991,46 

L.£d.2d 311. 

Injunction an^iorized by pleading 

(2) Other statements. 

Iowa—Kantaris v. Kantaris, 169 N.W.Zd 824. 

Ohio—Ex parte Cattell, 64 K.E2d 416, 146 Ohio St. 
112, 164 A.L.R. 312. 

12.15. Permission of mother 
Fla.—Walborsky v. Walborsky, App., 258 So.2d 304. 
Wife excluded from mental home 
N.J.—S. V. A.. 285 A.2d 588, 118 NJ.Super. 69. 
Provision improper where relief not sought 
N.y.— Tripi V. Tripi, 387 N.Y.S.2d 702, 54 A.D.2d 759. 
12J0. N.Y.—Owre v. Owre. 400 N.Y.S.2d 131, 60 
A.D.2d 604. 

Discretion held not abused 

N.D.—Keller v. KeUer, 158 N.W,2d 694. 

Tex.—Dickson v. Dickson, Civ. App., 516 S.W.2d 28. 
12.25. U.S.—Gcisinger v. Voss, D.CWis., 352 
F.Supp. 104. 

Ky.—Stevensmi v. Higgins, App., 6i9 S.W.2d 42. 
N.Y.—Budowsky v. Budowsky, 201 N.Y.S.2d 627, 24 
Misc.2d 137. 

Order refused under circumstances 
Ill.—Blazina v. Blazina. 356 N E2d 164, 1 IlLDec. 164, 
42 ni.Ai)p.3d 159. 

N.V.—Di Nota v. Di Nota, 217 N.Y.S.2d 724. 


Discrefion held abased 

N.y— Scampoli v Scampoli. 323 NyS.2d 627. 3" 
A.D2d 614. 

12 JO. Corroborated acts of violence 

N Y —.Mayen v Mayen. 208 N.Y S 2d 44, 26 Misc 2d 
6 

12.40 .Md.—Kapneck v Ka^meck, 356 A.Id 572, 31 
Md.App. 410 

S Y —Lemer \ Lemer. 251 N Y S.2d 400, 2! .AD 2d 
86!—Dubovs v Duboys. 299 N.yj.2d 646, 32 
A.D2d 538—Schuster v Schuster. 331 NY.S-2d 
722. 39 AD.2d 595. 

Klein V Klein, 202 N.Y52d 938, 25 .Misc.Zd 
539 

Denial of permission to remove possessions held 
improper 

Ga.—Reynolds v. Reynolds, 123 SE2d 1!5, 217 Ga. 
234 

Predominant right of owner 
NY—Weltz V Weltz, 315 N.Y.S.2d 150, 35 A.D.2d 
208—Dubno v. Dubno, 379 N.Y.S2d 106, 51 
A.D.2d 693 

13. NY.—Heller v. Heller. 326 NY.S.2d 939, 38 
A.D.2d 526, app. after remand 340 N.Y.S.2d 460, 
41 A D.2d 612—Binet v. Binet, 385 N.Y.S.2d 564, 
S3 A.D 2d 836. 

Grant of injunction held mror 

(2) Other instances 

Fla.— Daniel v DanieL Arj., 236 So.2d 197, 

III.—Hoda V. Hoda. 258 N.E.2d 386, 122 IlI.App.2d 
283. 

Where a matrimonial action is pend¬ 
ing between husband and wife, the 
matter of the occupancy and posses¬ 
sion of the marital home should be 
determined by proper proceedings in 
such action.’^ ‘ 

15.1. N.Y.—Roscnstie! v. Rosenstiel, 245 N.Y.S.2d 
395, 20 A.D.2d 71—Ross v. Ross, 264 N.Y.S.2d 
485, 24 A.D.2d 125. 
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16. Ga.—Levine v. Levine. 49 S.E.2d 814, 204 Ga. 
313, 4 A.L.R,2d 1205 

To leave matrimoala] domicile 

(2) Other matters. 

N.Y.—Weltz V. Weltz, 315 N.Y.S.2d 150, 35 A.D.2d 
208, 

Levine v, Levine, 187 N.YS.2d 457, 17 Misc.2d 
676. 

17. Tex.—Mlcoch v. Mlcoch, Civ.App., 612 S.W.Zd 
682. 

18. Loss of jurisdiction upon reconcQation 

Ala.—blames v. James, Civ.A|^., 369 So,2d 811. 

The right of either spouse to an in¬ 
junction prohibiting the other from 
selling, transferring or disposing of 
any assets pending a divorce action 
has been adjudicated by the courts.^^ 

M.5. N.Y.—Leibowits v. Leibowits, 462 N.Y.S.2d 
469, 93 A.D.2d 535. 

Knger v. Kriger, 454 N.Y.S.2d 500, 115 Misc.2d 
595. 

Community property 

La.—Nelson v. Nelson. App. 1 Cir.. 421 So.2d 366. 
Restrainii^ order against person not party not 
authorized 

Tex.—Wood V. Swann, App. 5 Dist, 645 S.W.2d 826. 
Injimctioa not bar to particulm’ transfer 
Mich.—Walters v. Norlin, 332 N.W.2d 569, 123 Mich. 
App. 435. 

21. Tex.—Florence v. Florence, Civ.App., 388 S.W.2d 
220, err. di»n. 
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Service of order held sufficient 
ai—Mawby \ Lamb. 252 P 2d 729. 115 CA.2d 790. 
Temporary possessioa of marital home 

N.y— Lemer v Lemer. 25! N.YS 2d 400, 21 AD,2d 
861 

22 N y,-Oxman v. Oxman, 54 N.Y S.2d 199 
Tex —Bearden v Knight, 228 S.W.2d 837, 149 Tex. 
lOS 

Omimunity property 

f2^ Other matters. 

N-M.—Lohbeck v. lohbeck, 380 P,2d 825. 72 N M. 78. 

Denial of temporary injusctioB, etc. 

Mont.—Emery v. Emery, 200 P.2d 251, 122 Mont 201. 
Tex,—Maryland Cas. Co, v Culpepper, Civ.App, 369 
SW2d 533. 

Petition held insufficient, etc. 

Mont—Emery v. Emery, 200 P 2d 251, 122 Mont. 201. 

Existing marriage relatioaship 

Tex.—Tatum v. Tatum, Civ .App., 458 SW.2d 537. 

Discretion 

Tex.—Tatum v. Tatum, Civ.App., 458 S.W.2d 537. 
Issuance of injunction improper 
N.V.—Zeevc v. Zcevc. 355 N.Y.S.2d 472, 44 A.D.2d 
838. 

Vehicle 

Neb.—Malec v. Malec, 244 S.W.2d 82. 196 Neb. 535. 

However, under other authority, the 
adequacy of other remedies may justi¬ 
fy the court in not issuing a restrain¬ 
ing order.^*-^ 

24J. Action of claim and delivery 
Mont.—Emery v. Emery. 200 P.2d 251, 122 Mont 201. 
Us pendens 

Mont,—Emery v. Emery, 200 P.2d 251, 122 Mont 201. 
Action at law by way of compensation 
III—In re Marriage of Shcrwin, 463 N.E2d 755, 79 
IlLDec 201, 123 Ill.App.3d 748 

25. Tex.—Janelli v. Janelli, Civ App., 227 S.WMd 889, 
mandamus over. 

26. Verification 

(3> Other statements. 

Tex.—Roostb v. Roosth, Civ.App., 181 S.W.2d 974. 
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27. Ill.—Hoda v. Hoda, 258 N.E2d 386, 122 HI. 
App.2d 283. 

Burden of probf 

Mont—Emery v. Emery, 200 P.2d 251, 122 Mont 201. 
Evidence held insufficient 
Mont—Emery v. Emery, 200 P.2d 251, 122 Mont 201. 
28J0. Ga.—Rutledge v. State, 260 S.E2d 743. 151 
Ga.App. 615. 

Criminal contempt 

(1) Jurisdiction. 

Ind.—Allison v. State ex rel. Alltson, 187 N.E2d 565. 
243 Ind. 489. 

(2) Independent action; prosecuticm by state. 

Ind.—Allison v. State ex lel. Allison, 187 N.E2d 565, 

243 Ind. 489. 

(3) Entitling. 

IncL—Allison v. State ex rel. Allistm, 187 N.E2d 565, 
243 Ind. 489. 

(4) Allegations held sufiieient 

Ind.—Allison v. State ex rel Allison, 187 N.E2d 565, 
243 Ind. 489. 

(5) Restraining order cannot be avmded by obtaining 
writ ot replevin. 

Ind.—Allison v. State ex rel. Alltscm, 187 N.E2d 565, 
243 Ind. 489. 

(6) Evidence sustained convictkHi. 

Ind.—Allison v.* State ex rel. Allison, 187 N.E2d 565, 
243 Ind. 489. 

(7) Opposing attorney as special prosecutor. 
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Mo —Ex jarte Neal, App. SO** S W 2d 6''4- 
(S) Notice to defendant 

IlL—Marcisz ^ Marasz, 35^ N E.2d 4^', 2 Ill Dec 
310, 65 III 2d 206 

Mo —Ex parte Neal. App , 50" S W 2d fe"4 
pBnisiiiaeiit not excessive 
Ark—James ^ James, 3"5 S.W2d "93. 23? Ark "64 
Violttkn held not shown 
III—Sanderson s Sanderson, 223 N.EZd "35. 79 III 
App 2d 431 

l^jnnctioii not vkdated 

Tex — Nowell v No>^«ll Civ App., 408 S Vr 2d 550, err 
disrn.. cert den 88 SCt 53, 389 CS- 847, 19 
LEd.2d 116—Ex parte Wnght, Civ App, 538 
S.W 2d 483 

Propriety of sentence for nolation of order of 
protection 

NY—Bdlk V Billie, 284 SYS 2d 155, 28 A.D2d 
1005 

Commitnient order held void 

Tex —Ex parte Straughan, Civ App, 459 S W.2d 653 

WiUfnfaiess reqdred 

Neb—Make v Make, 244 N W.2d 82, 1% Neb. 533 
2S J5. Use of lie detector test 
III —Rotheuner v Rotheimer, 180 N£2d 356, 34 Ill 
App.2d I, 

Evidence held to jnstify finding of contonpt 
Fla.—Carpenter v. Carpenter, Af^., 252 So 2d 591. 
ni.-Rotheuner v Rotheuner, 180 N.E2d 356, 34 III 
A|)p.2d 1. 

28.40. Refnsnl to vnente held proper 

III—Field V Field, 223 N E2d 551, 79 IIlApp.2d 355. 

29, Or.—CJ jS. cited hi Grayson v Grayson, 352 
P.2d 738, 743, 222 Or. 507 

Tex—Horsey v. Horsey, Civ.App., 147 S.W.2d 968— 
Cameron v. CaoMron. Civ App, 172 S.W.2d 980 

Receivership not terminated on wife’s death 
Cal.—McCkiuiy v. Superior Court of Los Angeks 
County. 34 Ca].Rptr. 287, 221 C.A.2d 125. 

Statttte iaappUcabie to persons not parties 
Tex.—Roosth v. Roosth, Civ.App., 181 S.W.2d 974. 
Seenrity held saffident 

Nev.-Kraemer v. Kraemer, 382 P.2d 394, 79 Nev. 287. 
Order etuoining interference with receiver not 
violated 

N.Y.—Mason v. Mason, 355 N.Y.S,2d 406, 44 A D.2d 
803. 
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29.5. Ohio—Schultze v. Scholtze, 214 N.£.2d 841. 5 
Ohio App.2d 261. 

Or.-Grayson v. Grayson, 352 P.2d 738. 222 Or. 507. 
Lee V. Lee. 459 P.2d 442. I OrApp. 115. 

30. Ariz.—Spector v. Spector, 382 P.2d 659, 94 Ariz, 
175. 

§ 103.1. Conciliation Proceedings 

Plaintiff must conform to all statu¬ 
tory requirements pertaining to con¬ 
ciliation proceedings after com¬ 
mencement of an action for divorce. 

Library References 
Divorce <5»87.5. 

Some statutes set forth the format 
and structure of a conciliation bureau 
or board, and the steps with respect to 
conciliation which Ktigants must pur¬ 
sue after the commencement of an ac¬ 
tion for divorce,and plaintiff must 
conform to all the requirements cover¬ 
ing conciliation.^^* A motion to dis¬ 
miss the divorce action on the ground 


that no valid cause has been alleged 
must await completion of the concilia¬ 
tion proceedings and service of the 
complaint.^ ^ 

36JS0 Coin —In re Mama^ erf" Baier, 56! P.2d 20, 
39 CoIoAk! 34 

Icwa—In re Penney’s Marriage, 203 N W 2d 380. 

Me—Manson v MaUson. 3"6 A.2d 473 
PoUcy hekud ^^cootiag ofT period 
La.—Succession of Butkr, 294 So 2d 512 
NY—B. V B, 291 NYS2d 932, 30 A.D2d 347 
OperxtKMi of coBciliatioB proceedings ts stay of 
divorce prooeediags 

Anz.—Rodnguez v. Rodnguez, 442 P.2d 169. 8 Anz. 
App 5. 

Reasonable pc^silntity of recoaciliatioD 
Neb—Condreay v Condreay, 209 N.W2d 357, 190 
Neb 513 

Finding that procedsres necessary 
Neb—Condreay v Condreay, 209 NW.2d 357, 190 
Neb 513. 

Discretiott of trial court 
Or.—Dunn v. Dunn, 511 P 2d 427, 13 Or.App 497. 
Dissolatiott iMsed upon irretrievable breakdown 
Ind,—Flora v Flora, 337 N E2d 846. 166 Ind.App. 
620. 

N H —Desrochers v. Desrochers, 347 A.2d 150, 115 
NH. 591. 

Reasonable possibility of reconciliation must 
exist 

Neb—Mueller v. .Muelkr. 279 N.W2d 631, 203 Neb. 
653. 

Operation of statute 

Me.—Hawke v. Hawke. 395 A.2d 449. 

36.25. Anz.—Rodnguez v Rodriguez, 442 P.2d 169, 
8 Anz.App. 5. 

NJ.—Babushik v. Babushik, 384 A2d 574, 157 N.J.Su. 
per. 128. 

36,30 Conditioiiai reconciliation 

Ala.—Jones v. Jones, Civ.Aj^, 402 So.2d 1007, 

Provisions dealing with the concilia¬ 
tion procedure and hearing, and func¬ 
tions of the conciliation commissioner, 
have been construed by the courts.*^ “ 

36.60. Anz.—White v. Supenor Court In and For 
Pima County. 544 P.2d 262, 25 Anz.App. 438. 

Discretioa to grant divorce on cross petition 
witbout conciliatkm 

Kan.—Berry v. Beny, 523 P.2d 342, 215 Kan. 47. 
Conciliatioa determined by court and not par¬ 
ties 

N.H.—Woodruff V, Woodruff, 320 A.2d 661, 114 N.H. 
365. 

Qergyman as condiiator 

Iowa—In re Smith’s Marriage, 207 N.W.2d 548. 

Final deoee may be entered widiout concilia¬ 
tioa conference 

Ky.—Putnam v. Fanning, 495 S.W.2d 175. 

§ 104. In General 
Library References 
Divorce <&=»88 et seq. 

page 364 

37 Mo.—R- V. M-, App., 383 S.W.2d 894. 

Ohio—Tmnpfcins v. TomiAins, 157 N.E2d 755, 107 
Ohio App. 229. 

Construction of rules and pteadings 

(1) Ohio—Wiley v. Wiley, App., 153 N,E2d 784. 

(2) Tex,—Townsend v. Townsend, Civ.App., 511 
S.W.2d 424. 
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41 Ala.—Russell v. Russell Civ., 229 So.2d 30. 45 

Ata.App. 255. 

Ohio—Dase v. Dase, 152 N.E2d 20. 

§ 105. Bill, Libel, Complaint, or Pe¬ 
tition 

43 NY—Glick V. Glick, 311 N.YS.2d 623, 63 
Misc.2d 944 

Pa.—Rossman v. Rossman, 16 Cumb. 45—Miller v. 

Miller, 16 Cumb. 102. 

Pleadings held sufficient 
N.H.—Lester v. Lester, 252 A.2d 429, 109 N.H. 359. 
N Y -Okun V. Okun. 245 N.Y.S 2d 92,41 Misc.2d 244. 
Pa.—Cooper v Cooper, 27 D. & C.2d 556. 

Tex.—Bayer v. Bayer, Civ.App., 331 S.W,2d 226, err. 
dism. 

Pleadings held insufficient 
Cal.—Mills V, Mills, 68 CalRptr. 152, 261 CA.2d 636. 
Ga.—Womble v, Womble, 105 S.E.2d 324, 214 Ga. 438. 
N.Y.—Sommer v. Sommer, 226 N.Y.S.2d 730, 16 
A.D.2d 629, on remand 232 N.Y.S.2d 558, 36 
Misc.2d 379. 

Aqualina v. Aqualina, 288 N.Y.S.2d 671, 56 
Misc.2d 357—Kaplan v. Kaplan, 290 N.Y.S.2d 
345, 56 Misc.2d 860, affd. 297 NY.S.2d 881, 31 
A.D.2d 247. 

Wis—Euk V. Eule, 93 N.W.2d 438, 5 Wis.2d 543. 
AUegatiotts of collateral matters not required 
III—Guyton v. Guyton, 161 N.E2d 832, 17 ni2d 439. 
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45. Pa.—Fisher v. Fisher, 54 Sch.L.R. 138. 

46. N.Y.—Mordkowitz v. Mordkowitz, 177 N.Y.S.2d 
328, 13 Misc.2d 495—Beanland v. Beanland, 283 
N.Y.S.2d 890, 54 Misc.2d 1010. 

Pa.—Paul v, Paul, 9 Cumb. 27—^Ashton v. Ashton, 74 
Montg. 117—Twardzik v. Twardzik, 53 Sch.L.R. 
48—Hatfield v. Hatfield, 52 Berks 149—Wildasin 
v. Wildasin, 25 D. & C.2d 543, 3 Adams L.J. 
156—Wyatt v. Wyatt, 26 D. & C.2d 98, 3 Adams 
LJ. 185—Armstrong v. Armstrong, 15 Cumb. 118 
—Raub V. Raub, 16 Cumb. S3—Miller v. Miller, 41 
D. & C.2d 395. 

Wis-—Euk v. Eule, 93 N.W.2d 438, 5 Wis.2d 543. 
Number of paragraphs 
(2) Other matters. 

Pa.—Carbaugh v. Carbaugh, IS Cumb. 107. 
Denomination immaterial 
Ga.—Mickas v. Mickas, 189 S.E2d 81, 229 Ga. 10. 
46,10, Existence of guardianship over infant 
N.Y.—In re Abeles, 316 N.Y.S.2d 752, 65 Misc.2d 282. 
46.15. Pa.-CampbeU v. Campbell, 24 D. & C.2d 638, 
11 Bucks 211—Wildasin v. Wildasin, 25 D. & 
C.2d 543, 3 Adams LJ. 156. 

Averment insufficient 

Pa.—Cooper v. Cooper. 27 D. & C.2d 556. 

46J20. Pa.—Lauterbach v. Lauterbach, 195 A.2d 159, 
202 Pa.Super. 260. 

Time of filing 

(2) III—Pantk v. Pantk, 153 N.E.2d 740, 19 Ill. 
App.2d 353. 

(4) Other matters. 

Cal.—Krause v. Krause, 51 Cal.Rptr. 475. 242 C.A.2d 
296. 

III.—Smothers v. Smothers, 182 N.E2d 758, 25 I11.2d 

86 . 

Pantk v. Pantk. 1S3 N.E2d 740, 19 IU.App.2d 
353. 

N.Y.-Cohen v. Cohen, 286 N.Y.S.2d 342, 55 Misc.2d 
721. 

The purpose of listing minor children 
is to notify the court of the existence 
of such minors to the end that their 
interests may be protected."**-^* 

46.25. N.C.—Jones v. Jones, 20 N.C.App. 607, cert, 
den. 204 S.E.2d 23, 285 N.C 234. 
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§ 106. -Election as to Ground 

of Divorce 
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49 Iowa—CJJS, cited ia Lawler v. Lawler, 175 
N.W.2d 103, 107. 

51. N.C—Stanback v. Stanback, 155 S.E.2d 221, 270 
N.C. 497. 

53. Iowa—Uwler v. Lawler, 175 N W.2d 103 
N.Y—Anonymous v. Anonymous, 351 N.Y.S.2d 418, 
43 A D.2d 845, afid. 325 N.E2d 168, 36 N.Y 2d 
677, 365 N.Y.S.2d 853 

54 Iowa—Lawler v. Uwler, 175 N.W.2d 103. 

§ 107. -Allegation of Jurisdic¬ 

tional Facts 
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56. Ga—Rice v. Rice. 155 S.E2d 393, 223 Ga. 363. 
N.C—Eudy V. Eudy. 215 S.E2d 782, 288 NC. 71. 
Citizenship 

Pa.—Forberger v. Forberger, 41 D. & C.2d 717. 

57. Kan.—Perrenoud v. Perrenoud, 480 P.2d 749, 206 
Kan. 559. 

63. Allegation held sufficient 

Ga.—Vickers v. Vickers, 186 S.E.2d 859, 228 Ga. 564 

64. Ga.—Saldivia v. Saldivia. 126 S.E.2d 615, 218 Ga. 
98. 

65. Mo.—Gomez v. Gomez. 336 S.W.2d 656. 

Scotton V. Scotton, App, 359 S.W.2d 501— 
Eames v. Eames, App., 463 $.W.2d 576. 

N.C—Eudy V. Eudy, 215 S.E.2d 782, 288 NC 71. 
Pa.—Ott V. Ott, 17 Cumb. 25—Shetter v. Shener, 17 
Cumb. 43. 

Tex.—Gilliam v. Riggs, Civ.App., 385 S.W.2d 444, err. 
dism. 

W.Va.—Brinkley v. Bnnkley, 129 S.E2d 436, 147 
W.Va. 557. 

Failure to allege not jurisdictional 
Tex.—Martinez v. Martinez, Civ.Ak)., 343 S.W.2d 734 
—Kaherl v. Kaherl, CivApp., 357 S.W.2d 622. 

Petition held insufficient 
Idaho—Rickman v. Rickman, 327 P.2d 376, 80 Idaho 
172. 

Pa.-Coopcr v. Cooper, 27 D. & C2d 556. 

Required by good pleading thoi^ not required 
by statute 

Ohio—Jackman v. Jackman, 160 N.E2d 387, 110 Ohio 
App. 199. 

Residence of defendant 

Pa.-Campbcll v. Campbell. 24 D. & C2d 638, 11 
Bucks 211—Keiter v. Keiter, 16 Cumb. 103. 

Petition held sufficient 

Ala.—Calhoun v. Calhoun, Civ., 243 So.2d 37, 46 Ala. 

App. 381, 63 A.L.R.3d 414. 

Colo.—In re Marriage of Alper, 517 P.2d 404, 33 
Colo.App. 225. 

Ga.—Mickas v. Mickas, 189 S.E2d 81, 229 Ga. 10. 
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68. Residence of children need not be stated 
Tex.—Bond v. Bond, Civ.App., 461 S.W.2d 208, err. 
dism. 

72. In North Carolina 

(1) N.C—Sauls V. Sauls, 218 S.E.2d 338, 288 N.C 
387. 

73. Colo.—Raygor v. Raygor, 485 P.2d 930, 29 Colo. 
App. 453. 
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76. Mo.—Grant v. Grant, App., 324 S.W.2d 382. 

78. Tex.-Kaherl v. Kaherl, Civ.App., 357 S.W.2d 
622. 

79. Ala.—Tinsley v. Tinsley, 124 So.2d 807, 271 Ala. 
471. 


Ga.—Tate v Tate. 139 SE2d 297. 220 Ga 393—Wal¬ 
ton V Walton, 153 S E 2d 554, 223 Ga. 85 
Mo-Oliver v Oliver, App . 325 S W2d 33 
Pa.—Michener v Michener, 40 Wash 78 
Duration of residence ni^ alleged but shown 
III—Kijowski V Kijowski. 183 N E2d 583. 56 lil 
App 2d 94 

OmisBOtt not fatal 

III—Chrasika \ Chrastka, 277 N.E2d 729, 2 III. 
App 3d 722 

80 Ga—Johnson v Johnson, 150 S.E2d 684. 222 
Ga. 433 

N C —Eudy V Eudy. 211 S.E2d 536, 24 N C App. 516, 
affd. in part, mod. in part 215 S E 2d “82,288 N.C. 
71. 

Pa.—Nordmann v Nordmann, 205 .A2d 690, 204 Pa. 
Super. 562. 

Kadlc V Kadle, 6 Adams LJ. 147—Williams v 
Williams. 38 D. & C.2d 44 

§ 108. -Allegation of Grounds 

for Divorce 

81 N.Y.—Ghck v. Glick. 311 N.Y.S2d 623, 63 
Misc.2d 944. 

Allegations held sufficient 

(4) Tenn.—Snodgrass v. Snodgrass, 357 S.W.2d 829, 
49 Tenn App 607. 

Action for separation 

(5) N.Y.—Sengstack v. Sengstack, 176 N.Y.S.2d 337, 

4 N.Y.2d 502. 151 N.E2d 887, 71 A.L.R.2d 1237. 

Sengstack v. Sengstack, 166 NY.S.2d 576, 7 
Misc.2d 1012, affd. 169 NY.S.2d 487, 4 A.D.2d 
1035, affd. 176 N.Y.S.2d 337, 4 N.Y.2d 502, 151 
N.E2d 887, 71 A.L.R-2d 1237. 

(6) Other matters. 

N.Y.—Harmen v. Harmen, 209 N.Y.S.2d 568, 12 
A.D.2d 784—Pustilmk v. Pustilnik, 264 N.YS.2d 
400. 24 A.D.2d 868. 

Lepastat v. Lepastat, 225 N.Y.S.2d 630—Wrong 

V. Wrong, 231 N.Y.S2d 81, 36 Misc.2d 94. 

Vincow V. Vtneow, 220 N.Y.S.2d 844. 
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82. Jnrisdiction fact 

Ala.—^McDowell v. McDowell, 223 So.2d 277, 284 Ala. 
158, app. after remand 235 So.2d 676, 45 Ala.App. 
630, app. after remand 261 So.2d 415, 48 Ala. App. 
5. 

Insufficiency of facts held not jurisdictional 
failure 

W.Va.—Gallaher v. Gallaher, 128 S.E2d 464, 147 

W. Va. 463. 

85. Ohio—Carter v. Carter, 263 N.E.2d 695, 24 Ohio 
Misc. 138. 
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Under other statutes, providing that 
a divorce may be granted on the 
ground of insanity, the petition must 
state a cause of action.’* 

94.10. Allegations held sufficient 

Kan.—Katz v. Katz, 382 P.2d 331, 191 Kan. 500. 
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98. Allegations held sufficient 
(1) Ark.—U Gasse v. U Gasse, 354 S.W.2d 274, 
234 Ark. 734. 

Mo.—Smith v. Smith, App., 429 S.W.2d 771. 

Pa.—Reddick v. Reddick, 108 P.LJ. 853, affd. 166 A.2d 
553, 194 Pa.Super. 257—Thoms v. Thoms, 186 
A.2d 42, 199 Pa.Super. 369. 

Allegations held insufficient 

Mo.—Roberts v. Roberts, App., 450 S.W.2d 469. 

9. N.Y.—Van Patten v. Van Patten, 360 N.Y.S.2d 
588, 79 Misc.2d 613. 

Allegations held sufficient 

Ga.—Roberts v. Roberts, 200 S.E2d 731, 231 Ga. 196. 
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Ill—Glassman v Glassman. 273 N.E2d 252, 133 III 
App 2d 60S 

Miss— Hodge v Hodge. 1&6 So2d 748, err o\er 188 
So 2d 240 

Uberalit}' in pleading 

SY-Garehek v. Garelick, 287 N.Y.S2d 815, 56 
Misc.2d 76 
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16 Idaho—Leonard v Leonard, 401 P2d 541, 88 
Idaho 485—Brammer v Brammer, 471 P 2d 58, 
93 Idaho 671 

•Mo.—CJ jS. cited in R- v M-, App., 383 

SW2d 894, 898—Ritter v Ritter, App., 594 
S.W 2d 78 
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26 MO.-CJ5. cited in R-\ M-, App., 383 

S W 2d 894, 898—Ritter v Ritter, App., 394 
S.W 2d 78 

Same standards of pleading in divorce and sepa¬ 
ration proceedings 

32. NY.-Deane v Deane, 332 NY.S.2d 302. 69 
Misc 2d 1024 

Click V. Ghck, 311 NYS.2d 623, 63 Misc.2d 
944. 

Wis.—Limberg v Limbcrg, 92 N W.2d 767, 5 Wis.2d 
327 

33 N.Y—Naddeo v. Naddeo, 184 N.Y.S2d 156, 16 
Misc.2d 209. 

Tex.—Pride v. Pride, Civ.App.. 318 S.W.2d 715 
Allegations held insufficient 
Ala.—McDowell v. McDowell 223 So.2d 277, 284 Ala. 
158, app. after remand 235 So.2d 676, 45 AIa.App. 
'630, app. after remand 2M So 2d 415, 48 Ala.App. 
5. 

Fla.—Morgan v. Morgan, App., 180 So.2d 684. 

Idaho—Veach v. Vcach, 392 P.2d 425, 87 Idaho 237. 
Ill—Standard v. Standard, 247 N.E.2d 438, 108 Ul. 
App.2d 240. 

N.Y.—Altman v. Altman. 223 N.Y.S.2d 719, 15 A.D.2d 
546. 

Lepastat v. Lepastat, 225 N.Y.S.2d 630. 

N.C.—Manning v. Manmng, 201 S.E2d 46. 20 N.C 
Aj:^. 149. 

S.C.—Vickers v. Vickers. 176 S.E2d 561, 255 S.C. 25. 
Allegations held sufficient 
Ala.—Shaddix v. Shaddix, 114 So.2d 925, 269 Ala. 
634—^TchernesbofT v. Tcherneshoff, 220 So.2d 888, 
283 Ala. 700. 

McDowell V. McDoweU, Civ., 235 So.2d 676, 45 
Ala. App. 630, app. after remand 261 So.2d 413, 48 
Ala-App. 5—Qxshrane v. Cochrane, Civ,, 244 
So.2d 598, 46 Ala.App. 510. 

Ga.—Swindle v. Swindle, 147 S.E.2d 307, 221 Ga. 
76D-Roberts v. Roberts, 200 S.E2d 731, 231 Ga. 
196. 

N.Y.—Seaman v. Seaman, 299 N.Y.S.2d 668, 32 A.D.2d 
619—Manic v. Mante, 309 N.y.S.2d 944, 34 
A.D.2d 134. 

Houck V. Houck, 300 N.Y.S.2d 999, 59 Misc.2d 
1070. 

Tenn.—Akms v. Akins, 456 S.W.2d 354, 61 Tentt.App. 
506. 
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35. Ala.—Tyree v. Tyree, 122 So.2d 161, 271 Ala. 
62—Weathington v. Weathington, 136 So.2d 180, 
273 Ala. 150. 

Fla.-Arrington v. Arrington, App., 150 So.2d 473— 
Muller V. Muller. App., 205 So.2d 558. ^ 

Ga.—Cramer v. Cramer, 122 S.E2d 729,217 Ga. 414— 
Mathews v, Mathews, 138 S.E.2d 382, 220 Ga. 
247—Hardy v. Hardy, 144 S.E2d 172, 221 Ga. 
176—Botero v. Botero, ISS S.E.2d 381, 223 Ga. 
380, 

Ill.—Glassman v. Glassman, 273 N.E2d 252, 133 III. 
App 2d 608—Goldberg v. Goldberg, 327 N.E2d 
299, 27 IH.App.3d 94. 

Iowa—Lawler v. Lawler, 175 N.W.2d 103. 
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Page 375 

Tei —Amssrcmg v Arrrsstr-Tng, C;v App, 35C S ^ Id 
148—Caid»eli \ Caid^^fill, C:v App , 425 S % 2d 
140 
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37. AUu—Shiddix > Shaddix. ! 14 So Id 925, 269 Ala. 
634 

39. Ohio-Carter v Carter. 263 N Eld 695. 24 Ohio 
M»c 138 

Tex —Hailey v. Hailey, Civ App, 322 S W 2d 575, revd 
in part on oth grds 331 S W 2d 299, 160 Tex. 372 

40. Tex.—Soils v. Sohs. Civ App.. 3P S3V 2d 25^ 

41. Ala.—Cooley v. Cooley, Civ.. 23! Sold 915, 45 
Ala. App. 461. 

Tex—Haiduk v. Haiduk, Civ App, 374 S W.2d 325, 
err. dism. 

43J5 N.V—Albert V Albert, 355 N Y S 2d 687, 44 
A.D 2d 895. 

A petition for separation on the 
ground of cruelty ne^ not allege that 
the act of cruelty relied on renders a 
continuation of the marriage insupport¬ 
able.^' 

443 La—Gtudianc v Gaudiano, App. 288 So 2d 
3%. 

47. Tenn—Akins v Akins, 456 S.W.2d 354. 61 Tenn. 
App. 506 

AUegatioBS postdating date of sammcnis 
NY.—Cakca v. Fnedman. 470 NY.S2d 93, 122 
Misc.2d 74. 

48. Tex.—Solis V. Sohs, Civ App., 317 SW.2d 237 

page 377 

50. Ala.—Brice v. Brice, 105 So.2d 872, 268 Ala. 290. 

51. Ga.—Cramer v, Cramer, 122 S.E2d 729, 217 Ga. 

414. 

52. ABegations held snfficaeat 

(3) Ala.—Berry v. Berry, 196 So.2d 406. 280 Ala. 
559. 

Ga.—Hardy v. Hardy, 144 S.E2d 172, 221 Ga. 176. 
m.-Deahl v. Deafal, 300 N.E2d 497, 13 mApp.3<i 
ISO. 

533. AUegatioBs held salfident 
Ga.—Swindle v. Swindle. 147 S.E2d 307, 221 Ga. 760. 
56. Ala.—Cuny v. Curry, Qv., 249 So2d 869, 47 
AlaApp. 48. 

Ga.—Roberts v. Roberts, 200 S.E2d 731, 231 Ga. 196. 
N.Y.—Hannen v, Harmen, 209 N.Y.S.2d 568, 12 
AD,2d 784. 

Pa.—Brown v. Brown, 40 D. & C2d 573, 32 Leh.LJ. 
123. 

ya.-Siiuth V. Smith, 116 EE2d 110. 202 Va. 104. 
Alkgidioitt bdd saliicieBt 
Ala.—Tinsley v. Tinsley, 124 So.2d 807,271 Ala. 471— 
Kelley v. Kdky, 127 So.2d 616, 271 Ala. 683. 
Ga.—Fhilfips v. PhiUtps, 112 S.E2d 594, 215 Ga. 606. 
N.Y.—Akman v. Altman, 223 N.Y.S.2d 719,15 A.D.2d 
546. 

Click V. GUck. 311 N.Y.S.2d 623, 63 Mtsc.2d 
944. 

CoostractiTe desertioo 

(1) S.C.—Vickers v. Vickers. 176 S.E2d 561, 255 
S.C 25. 

AUegatioBa Iwld insnfficieiit 
N.Y.-Gfick V. Glkk, 311 N.Y.S.2d 623, 63 Misc.2d 
944. 
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583. N.Y.—Hannen v. Harmen. 209 N.Y3.2d 568, 
12 A.D.2d 784. 

60. AUegitioB ittofiideBt 
N.Y.—CavaUo v. Cavallo, 359 N.Y.SJd 628, 79 
Misc.2d 195. 


§ 109. -Negativing Defenses 

pi^379 

64 \C—Moody v Moody, ii" SEZd 724 253 

NC “52 

Allegations of whether there has 
been any prior action for divorce or 
annulment, and, if so, specified data 
have also been required.'^- 

703. CooipliaBce snffkcient 

Pa—Moatr v Moaiz, 29 Leh LJ 138. 

71 N C —CJJS. aaeted fai Cashing v Cushing. 139 
SEZd Zr. 223, 263 NC 181 

CoadonatioB not sliowfl 

<2) Ga—Hirsch v Hirsch, 123 S.E.2d 915, 217 Ga. 
59C 

72 N C—CJ3i. aaoted ia Cushing v. Cushing, 139 
SEZd 21*’, 223. 263 NC 181. 

73. Cal.—Hager v Hager, 345 P.2d 68. n4 C.A.2d 
546 

§ 110. -Prayer for Relief 

page 380 

76. Ala.—Hilfcr v. Hilfer, Qv.. 302 So 2d 237, 53 
Ala.App. 549 

N C —Eady v Eudy, 211 S.E2d 536, 24 N C.App. 516, 
afTd. m part, rood m part 215 S E2d 782,288 N C. 
71 

Okl.—Autry v. Distrut Court of Muskogee County, 459 
P.2d 865. 

§ 111. Answer 

80 Mont.—Sowenvine v. Sowerwine, 399 P.2d 233, 
145 Mont 8!. 

81. Cal —Hager v. Hager. 345 P.2d 68, 174 CA.2d 
546. 

Mass.—Philhps v. PfailUps, App., 326 N E2d 729, 3 
Maas.App. 743, cert den. 96 SCt 460, 423 U.S. 
1022, 46 L.Ed.2d 394. 

Answer to cross coffipUint 

(2) Other matters. 

Tex.—Nixon v. Nixon. Qv.App., 348 S.W.2d 434, err. 
ref, no rev. or. 

lauBateria! natter properly strickea 

Ga.—Womble v. WomWe, 105 S.E2d 324, 214 Ga 438. 
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The sufficiency of an answer with re¬ 
spect to a motion to strike the entire 
answer has been considered.*^ 

84.10. Answer bdd not sham or frivoloss 

N.Y.—Bartell v. Bartell, 237 N.Y.S.2d 646, 39 Misc.2d 
552. 

85. Dd.—Fntz V. Fntz, 187 A.2d 348, 5 Storey 328. 

86. Not coBstmed as admissioii 

(2) Ohio—Dase v. Dase. 152 N.E2d 20. 

§ 112. -Time for Answering 

page 382 

88. Serrice by pebUcstiofi 

Ohio—Auman v. Auman, 185 N.E.2d 580. 

Lewis V. Lewis, 239 N.E2d 246, 15 Ohio Misc. 
239. 

Statate bdd not iqndicable 

Ohio—Auman v. Auman, 185 N.E2d 580. 

89. Ala.—Ex parte Moss. 179 So.2d 753, 273 Ala. 
628. 

Ky.—Childress v. Childress, 335 S.W.2d 351. 

91. Ga.—Todd v. Todd, 203 S.E.2d 480. 231 Ga 647. 
Answer filed before serrice of sommcNis pmmit- 
ted 

Fla,—Stafford v. Stafford, App., 294 So.2d 25. 


97 NY-Leone v. Leone, 369 NYS.2d 527, 48 
A.D2d 930 

§ 113 , -Simple Defenses 

98 Ill.-Sidwcll V. Sidwell, 220 N E2d 479, 75 Ill. 
App 2d 133 

AUegations held insufficient 

(2) Other allegations. 

D.C—Lc Bert-Francts v. Lc Bert-Francis, Mun.App., 
175 A.2d 602. 

§ 114 . -Affirmative Defenses 

page 383 

7 lU.—La Roche v. U Roche, 335 N.E.2d 518, 32 
Ill.App3d475. 

Kan —Perrenoud v, Perrenoud, 480 P.2d 749, 206 Kan. 
559 

N.C.—Pickens v. Pickens, 127 S.E.2d 889, 258 N.C 84. 
Vt.—Gallant v. Gallant, 270 A.2d 593, 129 Vt. 16. 
Limitation of actions 

(3) Other statutes. 

N.Y.—Figueroa v. Figueroa, 320 N.Y.S.2d 113, 66 
Misc.2d 257. 

Justification 

N.Y -Del Galdo v. Del GaWo. 379 N.Y.S.2d 479. 51 
A.D.2d 741. 

8. Allegations held insufficient 

(3) Other allegations. 

Conn.—Dervin v. Dervin, 243 A.2d 85, 27 Conn.Sup. 
459. 

AUegations properly stricken 
Ga.—Womble v. Womble, 105 S.E2d 324, 214 Ga. 438. 
Wife’s claim of insanity at time of committing 
adultery 

Pa.—Manley v. Manley. 164 A.2d 113, 193 Pa.Super. 
252. 

II. Ala.—Bncc v. Brice, lOS So.2d 872,268 Ala. 290. 

Davis V. Davis, Civ., 243 So.2d 52*2, 46 Ala.App. 
438. 

Cok).—Cochran v. Cochran, 432 P2d 752, 164 Colo. 
99. 

Cemn.—Henry v. Henry, 152 A2d 323, 21 Conn.Sup. 
228. 

III. —Mansfield v. Mansfield, 180 N.E2d 221, 34 m.2d 

9. 

Roback v. Roback, 207 N.E2d 130, 59 Ill. 
Ai^.2d 222—^Hinkleman v. Hinkleman, 232 
N.E2d 300, 88 Ill.App.2d 27-Schiff v. Schiff, 165 
N.E2d 713, 25 Ill.App.2d 157—Honey v. Honey, 
256 N.E2d 121, 120 m.App.2d 102, app. after 
remand 279 N.E2d 751, 3 IlLApp.3d 948—Rich v. 
Rich, 322 N.E2d 610, 24 Ill.App.3d 1083. 

Iowa—Hancock v. Hancock, 131 N.W.2d 757, 257 Iowa 
119—Nichols v. Nichols. 133 N.W.2d 77, 257 Iowa 
458—Schantz v. Schantz, 163 N.W.2d 398—Ka- 
duce V. Kaduce. 176 N.W.2d 779. 

N.C—Hudson v. Hudson, 204 S.E.2d 697, 21 N.CApp. 
412. 

S C—McLaughlin v. McLaughlin, 136 S.E2d 537, 244 
S.C. 265. 

Tex.—Thonason v. Thomason, Civ.App., 332 S.W.2d 
148—Oxspring v. Oxspring, Civ.App., 393 S.W.2d 
369, err. dism.—Ritter v. Ritter, Civ.App., 395 
S.W.2d 655—Baxla v. Baxla. av.App., 522 S.W.2d 
736. 

AUegations held insufficient 

(3) Other allegatimis. 

N.Y.—Prytherch v. Prytherch, 247 N.Y.S.2d 579, 20 
A.D.2d 721. 

AUegations not insufficient as matter of law 
N.Y.—Prytherch v. Prytherch, 247 N.Y.S.2d 579, 20 
A.D.2d 721. 

Rule inappUcahle 

N.Y.—Tobin v. ToWn, 270 N.Y.S.2d 532, 25 A.D.2d 
948. 

11. Ark.—Burton v. Burttm, 407 S.W.2d 738, 241 
Ark. 346. 
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Iowa—Fritt V. Fritz, 14« N.W.2d 392, 260 Iowa 409 
page 384 

12. OMo—Maughan v. Maughan, 184 NE2d 628. 
S.C.-McLaughiin v. McUughlin, 136 S.E2d 537, 244 
S.C 265—Lanier v. Lanier. 160 S.E.2d 558, 251 
S.C 117. 

Ob owb motioa 

(2) Court may and should deny divorce on its own 
motion. 

Va.-McKee v. McKee, 145 S.E2d 163, 206 Va. 527. 

19. Ill.-Bidstnip v. Bidstrup. 1% N.E2d 512, 46 
Ill.App.2d 160—Stanard v. Stanard. 247 N.E2d 
438, 108 Ill.App.2d 240. 

N.J -Muster v. Muster, 165 A.2d 305,64 NJ.Super. 29 
N.Y.—Niben v. Nilsen, 183 N.Y.S2d 210, 16 Misc2d 
396, application den. 186 N.Y.S.2d 529, 17 Misc.2d 
347. 

20. Ill.—WiUiams v. Williams, 282 NE2d 251, 4 
Ill.App.3d 90S. 

Spedficatioo of time aod place 
N.Y.—KeUing v. Kelling, 221 N.Y.S.2d 682, 31 Misc.2d 
710. 
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21. Md.—Stenger v. Stenger. 286 A.2d 552, 14 Md. 
App. 232. 

22. Ma—Day v. Day, App., 433 S.W.2d 52. 

24. Md.—Plum v. Plum, 179 A.2d 717. 228 Md. 306. 

§ 115. Cross Complaint or Counter¬ 
claim 

Library References 
Divorce 

25. N.Y.—Chin v. Chin, 355 N.Y.S.2d 422. 44 
A.D.2d 812, 

N.C—McLeod v. McLeod. 161 S.E.2d 635, 1 N.C App. 
396. 

Admissioii 

Neb.—Coodman v. Goodman, 97 N.W.2d 336, 168 
Neb. 841. 

Failure to answer constitiites adbnisaon of troth 
of allegatioiis 

Tex.—Nixon v. Nixon, Gv.A{^., 348 S.W.2d 434, err. 
ref, no rev. err. 

Service of cross complaint for separate mainte¬ 
nance 

CaL—Speer v. Speer, 25 Cal.Rptr. 729,209 C.A.2d 233. 

Motion 

R.I.—Poirier v. Poirier, 267 A.2d 390, 107 R.L 345. 
27. Nev.—Pearswi v. Pearsm, 359 P.2d 386, 77 Ncv, 
76. 

Pa.—Schmidt v. Schmidt, 39 D, & C.2d 477, 16 Bucks 
173. 

Matters alleged held connected with subject pf 
action 

Ala.—Carreker v. Carreker, 137 So.2d 772, 273 Ala. 
199—Hardin v. Hardin, 169 So.2d 762, 277 Ala. 
318. 
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29. Ala.—Lee v. Lee, 215 So.2d 718, 283 Ala. 275. 

32, No compulsion to file 

(2) Other instances. 

NJ.—Equitable Life Assur. Soc. of U.S. v. Muster, 183 
A.2d 473, 75 N J.Super. 492. 

Filing counterclaim before service of summons 
and complaint not untimely 
Fla.—Stafford v. Stafford, App., 294 So.2d 25. 

33. Discretion held not abused 

Ky.-Bames v. Barnes, 415 S.W.2d 602. 

Defendant not entitled to file 

Ohio—Lewis v. Lewis, 239 N.E2d 246, 15 Ohio Misc. 
239. 


37. Cause of action alleged 
Ark.—Gibson v Gibson. 356 S.W.2d 728, 234 Ark 954 
N.C—Ayers v Ayers, 152 SE2d 468, 269 NC 443 
Tenn —Krusenklaus v Holiand. 406 SW2d 163, 219 
Tcnn. 30 

AUegatioBS held insufficieBt 

Fla.—De La Portilla v. De U Portilla. App. 287 So 2d 
345. 

N Y.—Norton v Norton, 211 N Y.S 2d 458, 12 A D 2d 
1003—Plancher v. Plincher, 317 N.Y.S2d 140. 35 
A D 2d 417. aiTd. 278 N.E2d 650, 29 N Y.2d 880, 
328 N.Y.S.2d 444. 

antor V Cantor. 234 N Y.S.2d 600. 
AUegations held sufficient as against impleaded 
third party 

Tex—Nixon v. Nixon. Civ.App., 348 S.W.2d 434, err. 
ref no rev. err. 

Counterclaim separately stated and numbered 

N.C.—^Hudson v. Hudson, 167 S.E2d 836, 5 N C-App. 
185 

Judgment on pleadings proper 
Ga.—Marshall v Mar^iail, 216 S.E2d 117, 234 Ga. 
393. 
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38 Ill.—Williams v. WiMiams, 282 N.E.2d 251, 4 
IllApp.3d905. 

Allegations held sufficient 
(1) Ala.—Watkins v. Watkins, Civ., 231 So.2d 904, 
45 Ala.App. 450. 

N C —Speck V. Speck. 168 S.E.2d 672, 5 N.C.App 296. 
Allegations held insufficient 
Idaho—Brammer v. Brammer, 471 P.2d 58, 93 Idaho 
671. 

Mo.—Wilson V, Wilson. App.. 354 S.W.2d 532. 

N.Y.—Kurcz v. Kurcz, 216 N.Y.S.2d 736, 13 A.D.2d 
954—Eisenberg v. Esenberg, 369 N.Y.S.2d 136, 48 
A.D.2d 775. 

39. AUegations properly stricken 
Ga.—Womble v. Womblc, 105 S.E2d 324, 214 Ga. 438. 
42. Minn.-Wyman v. Wyman. 212 N.W.2d 368, 297 
Minn. 465. 
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46, Ala.—Hilfer v. Hilfcr, Civ., 302 So.2d 237, 53 
Ala.A[9. 549, 

48. Ala.—Hilfer v. Hilfer, Qv.. 302 So.2d 237, 53 
Ala.App. 549. 

54. S.C.—^Machado v. Machado, 66 S.E2d 629, 220 
S.C. 90. 

§ 116. Replication or Reply 

56. Reply to cross complaint 

(3) Other matters. 

Iowa—Rasmussen v. Rasmussen. 107 N.W.2d 114, 252 
Iowa 414, 

Older requiiittg answer to coiaterciaim not mandato¬ 
ry- 

Fla.—McWhorter v. McWhorter, App., 122 So.2d 504. 

Reply unnecessary 

Iowa—In re Ried’s Marriage, 212 N.W.2d 391. 
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57. Ky.—Cannon v. Cannon, 419 S.W.2d 552. 

58.10. lU.—Schiff V. Schiff, 165 N.E.2d 713, 25 Ill. 

App.2d 157. 

Ohio—Dase v. Dase, 152 N.E2d 20. 

Tenn.—Edwards v. Edwards, App., 501 S.W.2d 283. 
58.15. Tenn.—Edwards v. Edwards, App.. 501 
S.W.2d 283. 

60. Discretion held not abused 

Ga.—Womble v. Womble, 105 S.E2d 324, 214 Ga. 438. 

§ 117. Demurrer 

61. Pa.-Sonoff v. Sonoff, 13 D. & C.2d 506. 
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Determinatiou 

SC-Vickers v Vickers. 376 SE2d 561, 255 S.C 25 

page 390 

67. Demurrer prt^rly overmled 

Conn—Carter v Carter, 159 A.2d PS, 147 Conn 238- 

68. Failure to state cause of action 
Pa—Huber V Huber. 41 Wash Co 127 
Allegations held suffident 

Ga.—Cramer v Cramer, 122 S.E.2d 729. 217 Ga. 414. 

69. Ala.—Johnstoi v. Johnston, 184 So.2d 153, 279 
Ala- 246. 

Ga.-Hirsch v Hitsch, 123 S.E2d 915, 217 Ga. 590. 
Exceptions held special, not general 
Tex-Solis V Solis, Qv App. 317 S.W.2d 237. 

713 Ga.—Jackson v Jackson, 106 S E2d 783, 214 
Ga. 619. 

71.10. PreUminary objections 

(3) Dismissed as to matter of venue wlncb maj be 
raised at time of beanng. 

Pa.—Kohut V Kohut, 46 West. 139. 

page 391 

743. Ga.—Womble v. Womble, 105 S.E2d 324, 214 
Ga. 438. 

75. It is not ground for demurrer 

(S) Other matters. 

Ala.—Roberts v. Roberts, 24 So.2d 136, 247 Ala 301 
NY.—Memick v. Memick, 328 NY.S.2d 694, 38 
A.D.2d 603 

Tenn.-Krusenklaus v. Holland, 406 S.W.2d 163, 219 
Tenn. 30. 
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After a demurrer to one paragraph is 
sustained, failure to plead over permits 
trial as to other paragraphs."^^ 

75.15. Ind.—State ex rel. Hatt v. Vandeiburgh Pro¬ 
bate Court of Vanderburgh County, 219 N.E2d 
437, 247 Ind. 517. 

§ 118. Amended and Supplemental 
Pleadings 

Library References 
Divorce <^104. 

76. Ga.-Fuller v. FuUer, 114 S.E2d 881, 216 Ga. 
131-Wright v. Wright, 152 S.E2d 363, 222 Ga. 
777. 

N.H.—Lester v. Lester. 252 A.2d 429, 109 N.H. 359. 

Effect 

(3) Failure to allege residence of children cured. 

Tex.—Bond v. Bond, Civ.Ai^., 461 S,W.2d 208, err. 

dism. 

(4) As notice. 

Or.—In re Trout’s Marriage, 535 P.2d 117, 21 Or.App. 
432. 

Withdrawal of amended answer 

Ky.-Hisgen v. Hisgen, 400 S.W.2d 231. 

77. m.-Rank v. Rank, 246 N.E.2d 12,107 IlI.App.2d 
339. 

N.Y.—Rothman v. Rothman, 329 N.Y.S2d 622, 38 
A.D.2d 760. 

Fitzpatrick v. Fitzpatrick, 284 N.Y.S.2d 355, 55 
Misc.2d 7—Taplinger v. Taplingcr, 284 N.Y.S.2d 
794, 55 Misc.2d 103—Sorkin v. Sorkin, 285 N.Y. 
$.2d 382, 55 Misc.2d 560-Glick v. Glick, 311 
N.Y.S.2d 623, 63 Misc.2d 944. 

N.C—Johnson v. Johnson, f87 SEAI 420. 14 N.C. 
App. 40. 

Ohio—Belcher v. Belcher, App., 161 N.E2d 413. 
R.I.—Poirier v. Poirier, 267 A2d 390, 107 R.L 345. 
S-C-Bennefield v. Bennefidd, 209 S.E2d 563,263 S.C 
233. 
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AnendiiieBt as a natter of right before answer 
filed 

Mo.—Ufbamek \ Urtanek, App, 505 S W Zi 454 
77JS, Discretion held abused 
(l| Ark.—Mowe % Moore, 4W SW.2d 830. 24! 
Ark. 675. 

03—Bewjm v. Benom, 243 Rid 632, n3 CAM 
286—Pluininer v Superior Court for Los Angeles 
Coimty, 28 01 Rptr 294, 212 C A.2d S4! 

Fla—Guise v Guae. App., 245 So 2d 120 
Gt—Walton v. Wahon, 153 S.E2d 554, 223 Ga 85— 
Fdiers v. Fellers, 156 S.E2d 34, 223 Ga 422—Per¬ 
kins V Perkins, 179 SE2d 518, 22? Ga 177 
in—Varap v Varap, 222 NE2d 77, 76 I3LApp2d 
402—Sidwell v Sid»ell. 220 N.E2d 479, -JS Ill. 
App.2d 133—Glasunan v Glaaunan, 273 NE2d 
252, 133 IlI.App.2d 608 
Ky—Fnedberg v. Fnerfcerg. 333 S.W.2d 762. 

Md—2eU V Zell, 280 A 2d 22, 12 MdApp 563 

R. I.—Thayer Thayer, 265 A.:d 436, 107 RI 116 
Tex.—Crenwdge v. Crenwelge, Civ.App.. 32’’ SW2d 

709, err. dism.—Pavlas v. Pavlas, Civ.App., 428 
SW.2d 88&»McHone v. McHone, Civ.Ai^., 449 
SW.2d48g.err. dtsm. 

Discretioa held abused 

Cal.—Belmont v. Belmont. 10 Cal Rptr. 227, 188 
CA.2d 33. 

Fla—Goldberg v. Gddberg. App, 309 So.2d 599 

77.10. N.Y.—DeAngelis v. DeAngelis, 388 NY.S2d 
744, 54 A.D.2d 1088. 388 N.Y.S.2d 1023 

77.15 N.Y.—Hildertirand v. Hiideibrand, 209 NY. 
S.2d 858, 12 A.D.2d 858. 

79. Pa—Sajko v. Sajko, Com.Pl, 21 Cambna 172, 
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80. Ala—Wallace v. Wallace. 113 So.2d 684,269 Ala 
438 

80A Pa.—Si^o V Sajko. 21 Candwia 172. 

80.15. Ohio—Belcher v. Belcher, App., 161 N.E.2d 
413. 

dOJS. C6na—Baker v. Baker, 352 A.2d 277, 166 
Conn. 476. 

Treated as snppleiBeBtal pleadhig 

Nev.—BozeBi v. Bozelli, 458 P.2d 356, 85 Nev. 525. 

81. Tea—Duggan v. Duggan. Civ.App., 446 S.W,2d 
727. 

81.10. N.Y.— Jemzurt v. Jemzura, 286 N.Y.S.2d 936. 
29 A.D.2d 797, affd. 260 N.E2d 547, 26 N.Y.2d 
1021. 311 N.y.E2d 917. 

Ohio.—Tompkins v. Tompkins, 157 N.E2d 755, 107 
Ohio App. 229. 

The court's power to grant leave to 
amend pleading is not impaired by a 
statute permitting pretrial amendment 
to come within “no fault” divorce stat¬ 
ute.*^*’ 

833. Perarittiiigaiiiendineiit of complain 
start of trial proper 

Mich.—Johnkoski v. Johnkoski. 213 N.W.2d 856, SO 
liBch.App. 542, 

85. Tex.—Wilson v. Wilson, CivApp., 494 S.W.2d 
609, err. dism. 
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89. Fla—Wooten v. Wooten, App., 213 So.2d 292. 

S. C>^eiiaefteld v. BenneTidd, 209 S.E2d 563,263 S.C 

233. 

93. N.Y.—Nilsen v. Niben. 183 N.Y.S.2d 21G, 16 
Misc.2d 396, application den. 186 N.Y.S.2d 529. 
17 Misc.2d 347. 

94. GdL—Hasdtioe v. Hasdtine, 2! CaLRptr. 238, 
203 CA Jd 48. 

N.Y.-SeMacliet v. ScMachet. 378 N.Y.S.2d 308, 84 
Mhc:2d 782. 

Partiodar a n ea da ie ai s to conqdatnt authorized 


Del —% ;fe D . Husband, D. 294 A Zd *’00 
ill —Trapani v Trapani, Z4S N E Zd 294. 109 Ill 
App Zd 2»jZ—Fleencr v Ficener, 2ft3 N E 2d 879, 
13* III.Af^Zd IIJ* 

RI—Poiner v Poiner, 26* AZd 390. 13^ El 345 
Va—Rosenberg v Rosenberg. 168 SEZd 251, 210 Va 
44 

Particalar aaaeadaieBts to aaswer aatborized 

Other amendments 

N Y —Mcnno v Mermo. 28' N Y S.2d 784. 55 Misc-2d 
1098 

96 Ala-Phillips V Philbps. Civ . 2‘’4 So2d 71, 49 
Ala App 314, cert den 274 So 2d 80. 290 Ala. 
370 

Pa—Campbell v. Campbell, 24 D & C.2d 638. 11 
Bucks 211 

JarisdkCioiia! arennent 

Ill—Chrasika v Chrastka, 277 NE2d 729. 2 III 
App.3d 722 

Pa—Ta>tor v Tajkjr, 17 Cumb 2—Shile>- v Shiley, 17 
Cumb 42. 

lasertii^ wmrds *^hoBa fide** to precede wcMrd 
“resideBt** 

Ohio—Jackman v J«:kman, 160 N.E2d 387, 110 Ohio 
App 199. 
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97 Conn —W’askjewicz v Waskiosica, 303 A.2d 28, 
30 Ccma.Sup. 111 

Fla.—ChaachoQ v Chaachou, App., 118 So.2d 73. 
K>.—Lewis V. Lewis. 354 SW2d 287. 

98. No jBrisdktioo 

N.C —Eudy V Eudy. 211 S.E2d 556. 24 N.CApp. 516, 
affd. in part, mod. m i»rt 215 S E2d 78Z 288 N.C. 
71. 

99 in.—Metoycr v Metoyer, 235 N.E2d 882, 92 
m.App.2d 32 

1 Cal.—Morgan v Superior Court of Cal. In and For 
Los Angeles County, 343 P.2d 62, 172 C.A.2d 527. 
Fla—Brown v. Brown, 186 So,2d 510. 

N.Y.—Lcutloff V. LcutlofF. 262 NY.S,2d 736, 47 
Misc.2d 458. 

Pa—Sdierak v. Sekerak, 49 LuaLReg. 15—McHale v. 
McHale, 60 Lanc.Rev. 271. 

Va—Rosenberg v. Rosenberg, 168 S.E2d 251, 210 Va. 
44. 

ABeadmeBt oot penaitted dariag trial 
S.C.—McAteer v. McAtecr. 205 S.E2d 377, 262 S.C. 
475. 

4. Mass.—aiflbrd v. aifford. 238 N.E2d 522, 354 
Mass. 545. 

Ohio—Tompkins v. Tompkins. 157 N.E2d 755. 107 
Ohio App. 229. 

R.I.—Hazen v. Hazen. 352 A.2d 649, 116 R.I. 140. 
In New York 
(3) Other instances. 

N.Y.—Nilscn V. Nilsen, 186 N.Y.S.2d 529, 17 Misc.2d 
347—Garelick v. Qarelick, 287 N.Y.S.2d 815, 56 
Misc.2d 76. 

AdditKHial charge of adnltery 
III—Glassman v. Classman, 273 N.E.2d 252, 133 III 
App.2d 608. 

New grounds natter amended statute 
NJ.—Indiero v. Indiero, 281 A.2d 400, 116 N.J.Super. 
193. 

4,5. Idaho—Wilson v. Wihon, 341 P.2d 894,81 Idaho 
375. 
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6.10. Ky.—Dunning v. Dunning, 325 S,W.2d 315. 
N.Y.—Smith v. Smith, 284 N.Y.S.2d 501, 55 Misc.2d 
172. 

8. Discretion of court 

Cal.—Jensen v. Jensen, 16 CaLRptr. 677, 196 C.A.2d 
643. 

9. Pa—Ondria v. Ondria, 12 D. & C.2d 185, 27 

Lefa.LJ. 366. 


Oiange in statute expanding grounds for divorce 
N V -Yoh V Yoli, 285 N.Y S.2d 470. 55 Misc.2d 416. 
Sufficiency of pleadings not considered 
N Y —Yoh V Yoh, 285 N.Y.S.2d 470. 55 Misc.2d 416. 

9.10 ill—Pantle v. Panile, 153 N.E2d 740, 19 III 
App 2d 353 

11. Md.—Baer v. Baer, 250 A 2d 897, 252 Md. 586. 
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It is error for the court at the con¬ 
clusion of trial of a suit for divorce and 
countersuit for separate maintenance 
to invite amendment to pray annul¬ 
ment where the suit was neither plead¬ 
ed nor tried on a cause of action for 
annulment.’^' 

14.5. Fla—Sack v. Sack, App.. 184 So.2d 434. 

An amendment adding prayers for 
alimony and counsel fees has been held 
not to add a new cause of action, but 
merely to extend or enlarge the exist¬ 
ing cause. 

14.10 Ga—Walton v. Walton. 153 S.E2d 554, 223 
Ga. 85. 

15. Ga—Dyal v. Dyal 157 S.E.2d 274, 223 Ga 592. 
Ill—Schiffv. Schiff, 165 N.E.2d 713, 25 IllApp.2d 157. 

In complaint 

(1) III—Schiff V. Schiff. 165 N.E.2d 713, 25 III. 
App.2d 157. 

17. D.C.—Fisher v. Fisher, App., 259 A.2d 106. 

Fla—Choucherie v. Choucherie, App., 120 So.2d 821. 
Md.—Abarc v Abarc, 157 A.2d 427, 221 Md. 445. 
Miss.— Carter v. Carter, 278 So.2d 394. 

N.Y.—Nilsen v. Nilsen, Sup., 183 N.Y.S.2d 210, 16 
Misc.2d 396, ai^Iication den. 186 N.Y.S.2d 529, 17 
Misc.2d 347. 

18.5. N.C—Eudy v. Eudy, 215 S.E.2d 782, 288 N.C. 
71. 

20. Ga—Perlotte v. Perlotte, 126 S,E2d 220, 218 Ga 
27. 

21. Dd.—R. A. A. V. W. S. A.. 269 A.2d 207. 
Amendment sua spoate 

D.C—Hagans v. Hagans, App., 215 A.2d 842. 

2Z Fla.—Scherer v. Scherer. App., 150 So.2d 496, 98 
A.L.R.2d 1260. 

N.Y.—HcUer v. Heller, 340 N.Y.S.2d 460, 41 A.D.2d 
612. 

24. Notice 

III—French v. French, 192 N.E2d 577, 43 Ill.App.2d 
29. 

25. Or.—Hampton v. Hampton, 405 P.2d 549, 241 
Or. 277. 
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26. Md.—Sullivan v. Sullivan, 197 A.2d 910, 234 Md. 
67. 

S.C.—McAteer v. McAtecr, 205 S.E2d 377, 262 S.C. 
475. 

33. Md.—Holofcener v. Holofcener, 219 A.2d 839, 
242 Md 727.. 

N Y.—Vatis v. Vatis, 238 N.Y.S.2d 499, 18 A.D.2d 936. 
Herzog v. Herzog, 252 N.Y.S.2d 704,43 Misc.2d 
1062. 

34. III.—Rank v. Rank, 246 N.E2d 12,107 IllApp.2d 
339. 

Not reqoired 

Or.—State ex re!. Pcarcy v. Long, 383 P.2d 377,234 Or. 
630. 

Effect of court rule 

(1) The Court of Appeals in Maryland has hdd that 
facts oepurring after originai l»ll could not be luonght in 
by way of supplemental Wll. 

Md.—Smith v. Smith, 140 A,2d 58, 216 Md, 141. 


(6) Other amcDdments. 
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(2) However, as the result of a court nite adopted 
after the decision in Smith v. Smith. 140 A.2d S8, 216 
Md. 141, grounds for divorce arising subsequent to the 
original bill may be asserted by a supplemental bill. 
Md.—Lukat v. Lukat. 319 A.2d 818. 21 MAApp. 354. 
35. N.Y.—Vatis v. Vatis. 238 N.Y.S.2d 499, 18 
A.D.2d 936. 
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27,10. No relatkm back 

La.—Pepe v. Drouant, App., 311 So.2d S82. 

38. N.Y.—Boyle v. Boyle, 220 NY.S.2d 43. 

39. N.Y.—Shuffinan v. Shuffman, 178 N.Y.S.2d 234, 

6 A.D.2d 1030. 

The propriety of other supplemental 
answers has been adjudicat^.^^ 

403. N.Y.-Oidney v. Gidney, 242 N.Y3,2d 924, 40 
Misc.2d 429. 

§ 119. Signature and Verification 

51. Lack of Terificatioa by mmor cored by 
stipulation 

Pa.—^Sherman v. Slwniian. 23 D. & C.2d 87, 22 Beaver 
172. 
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57. Tenn.—Canning v. Canning, 443 S.W.2d 502, 59 
Tenn.App. 678. 

62. Omission of date 

Mo.—L - J - S -V. V - H - S -. App., 

514 S.W.2d 1. 

§ 120. Affidavits Accompanying 
Pleadings 
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74. Miss.—White v, FiUyaw, 272 So.2d 924 
79. Ind.—State ex rel. Billings v. White Circuit Court, 
206 N.E2d 609, 247 Ind. 28. 

§ 121. Bill of Particulars 

page 403 

84. N.Y.-Deaiie v. Deane, 332 N.YS.2d 302, 69 
Misc.2d 1024. 

Pendency of petition for alimony 
Pa.—Grimm v. Grimm, 26 Fay.LJ. 38—Gardner v. 
Gardner, 33 D. A C.2d 751. 

Discretion not abused 

HI.—Glassman v. Glassman, 273 N.£.2d 252, 133 Ill. 
App.2d 608. 

Irrelevant and argamentatiTe items in demand 
properly stricken 

N.Y.-Bobick v. Bobick, 375 N.Y.S.2d 575, 50 AD.2d 
531. 

Under a rule r^uiring that ^e 
pleading in an action for separation 
spectfy the particulars of time, place, 
and circumstances of the misconduct 
relied on, amplification by a bill of 
particulars is not the appropriate reme- 

dy.**'5 -- 

863. Rule applied to counterclaim for separa¬ 
tion 

N.Y.—Kuicz V. Kum, 216 N.Y.SJld 736, 13 A.D.2d 
954. 
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87. N.Y.—Hoff V. Hoff. 212 N,Y.S.2d 30, 13 A.D.2d 
505. 

Pa.—Gardner v. Gardner, 33 D. & C2d 751. 

Application for second bill 

Pa.—Cooper v. Cooper. 30 D. & C.2d 503. 


Demand vacated 

N.Y.—Jacobs v Jacobs, 248 N y.S.2d 761. 20 A.D.2d 
812, on remand 284 N.Y.S2d 326, 55 Misc2d 9, 

89. NY.—Deane v. Deane, 332 N.YS2d 302, 69 
Misc.2d 1024 

Pa.—Mashack v Mashack, 59 Sch.LR. 25—Semianc- 
ztie V. Semianczak, 45 West. 173—Carbaugh % 
Carbaugh, IS Cumb 1(77. 

Time, place and drcamstances, etc. 

N.Y.—Stahl V. Stahl. 239 NY.S.2d 568, 18 A.D.2d 
1073. 

(2) Other matters 

N.Y.—Pluccr V. Pluccr, 186 N.Y.S.2d 76,8 A D 2d 713 
Condnrt over long period 
(2) Pa.—Carle v. Carle, 48 Lu 2 .LRcg. 179 
Bills held sufficient 

(1) Pa.—Carle v. Carle, Super., 162 A.2d 38. 192 
Pa.Super. 490. 

Carle v. Carle, 48 Luz.LReg. 179—Jennings v. 
Jennings, 8 Lebanon 70. 

Bills held insufficient 

N.Y.—Lengyel v. Lengyel, 190 NY.S2d 972, 18 
Misc.2d 1021. 

8930. Preclnsion w6ee denied 
N.Y.—Charles v. Charles, 191 N.Y.S.2d 382, 17 
Mise.2d 932. 

Motion to strike granted 
N.Y.—Globerman v. Globcrman, 287 N.Y.S.2d 489, 55 
Misc.2d 1048. 

90. Pa.—Semianczak v. Semianczak, 45 West 173. 

§ 122. Issues, Proof, and Variance 

91. Fla.—Byers v. Byers, Am>., 324 So.2d 164, 

Ind.—Miller v. Miller. 231 N.E3d 828, 142 Ind.App. 

90. 

Mich.—Woodworth v. Woodworth. 163 N.W.2d 247,12 
MichuApp. 509. 

N.Y.—McClinton v. McClinton, 200 N.Y.S.2d 987. 
Tex,—Hailey v. Hailey, 331 S.W.2d 299, 160 Tex. 372. 
Condonation 

(1) Iowa—Hancock v. Hancock, 131 N.W.2d 757, 
257 Iowa 119. 

(2) Neb.-Mislivec v. Mislivec, 109 N,W.2d 393, 172 
Nd). 290. 

Tex.—Thomason v. Thomason, Civ.App., 332 S.W.2d 
148. 

(3) Iow*-Levick v. Levick, 154 N.W.2d 102, 261 
Iowa 345. 

(5) Other matters. 

Mich.—Crocker v. Crocker, 106 N.W.2d 164, 362 Mich. 

6 . 

Or.—State ex rel. Pearcy v. Long, 383 P.2d 377,234 Or. 
630. 

niegltiniacy 

N.Y.—J. V. J.. 228 N.Y.S.2d 950, 35 Misc.2d 243. 
Insanity 
(2) Other mattos. 

Wis.—Hinner v. Hirmer, 103 N.W.2d 55, 10 Wis.2d 
365. 

Separation 

(2) Freedom from fault not in issue unless alimony 
demanded. 

La.—Vignes v. Vignes, App., 311 So.2d 615. 

Issue held not raised by pleadings 

Cal.—Wisely v. Wisdy, App., 2 Cal.Rptr. 886. 

Neb.—Goodman v. Goodman, 97 N.W.2d 336, 168 
Neb. 841. 
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92. Failure to denominate conduct as abandon¬ 
ment as not changing force of allegations 
N.Y.—Diemer v. Dicmer, 203 N.Y.S.2d 829, 8 N.Y.2d 
206, 168 N.E2d 654. 

92.5. RL^oulin v. Poulin, 195 A.2d 54, 96 R.L 
506, learg. 200 A.2d 463, 98 R.L 165. 
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93. Recriraiaatiott 

(2) Other matters. 

Iona—Kaduce \ Kadiw, 176 N.W 2d 779. 

Md—Ahare v. Abare, 157 A.2d 427, 221 Md. 445, 

The trial court may have a discre¬ 
tionary povrer to raise, sua sponte, a 
recriminatorj' bar to the action.’®* 

953. Improper exercise of discretion 

NJ —Wells V W^ells, 198 A.2d 442, 41 NJ. 594 
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96. Refusal to address issne Off validity of 
foreign decree error 

Colo—In re Marriage of Wilson, App, 653 P.2d 85. 
96.5. Ark.-Welch > Welch, 491 S.W.2d 598, 254 
ArL 84. 

96.15 Ark.—Bishop v Bishop. 480 S.W.2d 145, 252 
Ark. 573. 

97. Ill.—Griner ,v. Gnner, 340 N.E.2d 304, 34 Dl 
ACT).3d 792. 

Pa.—ChaiMD V. Chapin, 25 Beaver 168. 

Ws.—Gauer v. Gauer. 149 N.W.2d 533, 34 Wis.2d 45L 

Adnltery 

NY.—Kirshner v. Kirshncr, 182 N.Y.S.2d 286, 7 
A.D.2d 202. 

Desertion 

(3) Obstinacy need not be proved. 

NJ.—Altbrandt v. Altbrandt, 322 A.2d 839, 129 NJ. 
Super 235. 

Mental suffering 

(2) Other matters. 

Cal.—Belmont v. Belmont, 10 CaLRptr. 227, 188 
C.A,2d 33. 

Cross complaint 

Idaho—Clayton v. CHayton, 345 P2d 719, 81 Idaho 416. 

Irretrievably broken 

Colo.—In re Marriage of Frank, 542 P.2d 845, 189 
Colo. 499, stay den. % S.Q. 766,423 U3, 1043, 46 
L.Ed.2d 632. 

Ga,—Harwell v. HarweU, 209 S.E2d 625, 233 C5a. 89. 
Ind.—Flora v. Flora, 337 N.E2d 846, 166 InAApp. 
620. 

973. Ga.-Bass v. Bass, 149 S.E2d 818, 222 Ga. 378. 
N.Y.—Mincy v. Mincy, 189 N.Y.S.2d 788, 20 Misc.2d 
1035. 

9g. Fla.—Wise v. Wise. App.. 310 So.2d 431. 

Tex.-Kabcrl v. Kahcrl, av.App., 357 S.W,2d 622- 
Gilliam v. Riggs, Civ.App., 385 S.W.2d 444, err. 
dism. 
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1. Pa,—Wyatt v. Wyatt, 26 D. & CM 98, 3 Adams 
LJ. 185. 

4. Cal.—McLdlan v. McLellan, 100 Cal.R|>tr. 258, 23 
C.A.3d 343. 

ID.—Hokin v. Hokin, 243 N.E2d 579, 102 m.App.2d 
205. 

N.Y.-Schlachet v. Schlachet, 378 N.Y.S.2d 308, 84 
Misc.2d 782. 

Condonation, etc. 

Ala.—^Brioe v. Brice, 105 So.2d 872, 268 Ala. 290. 
Davis V. Davis, Civ., 243 So.2d 522,46 A]a.^;ip. 
438. 

Connivance respecting adultery 
Pa.—^Buncher v. Buncher, 217 AJd 861, 20? Fa.Stt{)er. 
322. 

6. Tex.—Fonby v. Fmnby, Civ,AK>., 329 S.W.2d 111. 

9. Mo.—Fuemmeler v. Fuemmeler, App., 381 S.W.2d 

27. 

10. La.—Reynolds v. Reynolds, A^^., 228 So.2d 182. 
N.Y.-Lockwood v. Jagidlo, 240 N.Y.S.2d 452, 19 

AD.2d 580-Riisoff v. Rusoff, 248 N.Y3.2d 74, 
20 A.D.2d 794. 
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Evidoce held admissible under pleadings 

Cal—P«:k V Supcncr C.*—-! Angeles C-.ur:> 

CalRptr 5fcl, 1^5 € A 2s 5'’.* 

Irma—EJiion v Ellion, ;4'’ Zd 25w l:»a 

list. 

E?ideiiee beid inadmissible under pleadings 

IsjWio—Rickmas v Rjcknsan, 32'' P 2d 576, SO Idaho 
172. 

Not limited by MU of particulars fnraisbed by 
other party 

CMtl—Raines s- Grfford 570 P Id I 
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11. Ga.—Cranford v Cranford, 158 SE,2d 246, 225 
Ga 819 

Ill—Del Rosano v Del Rosaiio, 270 NE.2d 160. 133 
Il!.App.2d 8 

N.C—O'Bncn \ O’Bnen. 146 SEIM 500. 266 \C 
502. 

Va—^Johnson s Johnson, 191 SE2d 206 
Endence held inadmbsible aader pleadings 
La.—Buyas v. Buyas, App, 390 So 2d 514 
N.C—Becker s Becker, 138 S E 2d 50', 262 N C. 685. 
113 Ga.—CJ3. dt^ ia Quakenbush >. Qu^ken* 
bush. 198 S E.2d 851, S 52. 230 Ga. 649 
N.C—Johnson v. Johnson, 18“^ SE-2d 420, 14 NC 
App 40 

15. Tex.—Tatum v Tatum. Cu.App., 478 SW.2d 
629, err. dism. 
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18 III—Pantle v Pantle, 153 NE.2d 740, 19 10 
App 2d 353 

21 SC—Collins V. Colims, 122 SE.2d 1. 239 SC 
170. 

23. Idaho—CJ jS. qaoted in Bnunmer v Brammer. 
471 P.2d 58, 61, 93 Idaho 671 

La.—Strother v. Strother. App., 248 So 2d 867. aj^Iica- 
tion den. 252 So.2d 668, 259 La. 772. 

24. S.C.—McAieer v. McAteer. 205 S.E2d 377, 262 
S,C 475. 
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29. Ala.—Watkins v. Watkins. Civ., 231 So.2d 904,45 
AIa.App. 450. 

31. IB.—McCarrel v. McCarrel, 309 N E2d 252, 17 
IIl.App.3d 1034, ans. after remand 363 N.E2d 
198, 6 Il!.Dec. 669. 48 IIiJkpp.3d 666. 

Tex.—Archer v. Archer, Civ.App., 368 S,W.2d 118. 

33. HI—hfcCarrd v. McCarrel, 309 N.E2d 252, 17 
lH.App.3d 1034, app. after remaiul 363 N.E2d 
198. 6 IlLDec. 669. 48 IUJkpp.3d 666. 

34. ProrecatUm 

III—McCanel v. McCarrel, 309 N.E2d 252, 17 Ill. 
App.3d 1034, app. after remand 363 N.E2d 198, 6 
lEDec. 669, 48 IIlApp.3d 666. 

§ 123(1). Presumptions and Burden 
of Proof 

Ubrary References 
Divorce 

35. D.C—Smith v. Smith, App., 256 A.2d 833, 

Pa.—Quigg V. Quigg, 199 A.2d 508, 203 Pa.Super. 148, 

Fisher v, Fisher, 23 Beaver 210. 

CoOnsioD 

Cal—Woodwoth v. Wodworth, 51 CfeI.Rptr. 410, 242 
C.A.2d 301. 

Mbs.—In re Kennington’s Estate, 204 So.2d 444, cor¬ 
rected 206 Sa2d 337. 

EfideMe wider statutory condliatioB procedure 
sot deemed preswn^on 
kma—In re Boyd’s Marriage, 200 N.W.2d 845, 55 
A.LRJd 570. 

OitlectiM to coBdUator*s report ^ 
bwa—la re Boyd’s Marriage. 200 N.W.2d 845, 55 
A.LR,3d 57a 


36 Ala—Srr.i:h v &r.i!h 10b Sold 260, I6S Ala 
348-NichcH % Sichcls, 151 Sc Id 219. 27! Ala 
68:—Maddox v Maddox, lO: So 2d 47. 281 Ala 
lOS 

Cal—Wisely v Wiselj, .App 2CaIRptr 886 
Conn —Costciio v Cosieiio, Ibl A 2d 795, 22 Cemn 
Sup 95 

Ga-Shners v Shivcrv US SE.2d 376, 215 Ga. 536 
III —Krueger \ Krueger, 197 S E2d ,*^58, 47 IIl.App.2d 
334—McGcman v McGcman, 305 N E2d 261. IS 
l!lApp5d 913—Gregory s Gregory, 321 N E.2d 
122, 24 IllApp 5d 436 

Ind—Ltterback v Utterhack, 231 NE.2d 827, 141 
Ind.App 684 

La.—Watson v Watson, Arj., 209 So 2d 528, 

Md—Abare \ Abare. 15? A 2d 427, 221 Md. 445— 
Kcrber \ Kerber. 214 A,2d 164, 240 Md, 312 
Mich -McMillan McMillan, 110 N W 2d 794, 364 
Mich 355 

Miss—Burnett Burnett, 271 So 2d 90—Hamson v. 

Hamson, 285 So 2d 752. 

Mo—Fudge V Fudge, App, 355 S-W2d 381. 

NJ.—Fitzgerald v Fitzgerald. 168 A.2d 851, 66 NJ.Su- 
per. 277. 

ND—Or»ick V Onuck, 153 NW.2d 795. 

Pa.—Corace s. Corace, 203 A 2d 337, 204 Pa.Super. 
235, 

Ippolin \ If^liti, 45 DelCo. 91—Henry v. 
Henry, 109 P.L.J 303—Allen v. Allen. 59 Unc. 
Rev. 438—Simpson v Sunpson, 16 Biaiks 529. 

SeporatiOB for statutory period 

(1) D C-Lee v. Lee, App.. 307 A.2d 757. 

Divorce a aumsa et thoro or absolute divorce 

Pa.—Reddick v. Reddick, 166 A.2d 553, 194 Pa.Super. 

257. 

Absence of defendant hnsbaud 
Del—Laughlin v Laughlin, 210 A.2d 850, 8 Storey 
471. 

Proof of useful social reason uunecessary 
D.C—Harris v. Hams, CA., 424 F.2d 806, 137 U.S. 
App D.C 318, cert den. 91 S.O. 50, 400 U.S. 826, 
27 LEd.2d 55 

lacoBipatibility 

Ala.—Phillips V. Phillips, Qv., 274 So.2d 71, 49 Ala. 
App. 514, cert. den. 274 So.2d 80, 290 Ala. 370. 

Agreement on property rights, custody,-support 
and alimony does not relieve bnr^n 
S.C—Fischl V. Fischl 251 S.E.2d 743, 272 S.C 297. 
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37. La.—Rayboni v. Raybcnn, App., 246 So.2d 400, 
writ ref. 247 So.2d 868, 258 La. 775. 

Mo.—Frccbwm v. Frecbaim, Ak>„ 349 S.W.2d 486— 
WUson V. Wilson, App., 354 S,W 2d 532—Fudge v. 

Fudge. App., 355 S.W.2d 381—R-v. M- 

App., 383 S,W.2d 894—Gregg v. Gregg, App., 416 
S.W.2d 672—Schwarz v. Schwarz, App., 427 

S.W.2d 734-C- V. C-App., 474 S.W.2d 

41, 

Pa.—Murphy v. Muiphy, 205 A.2d 647, 204 Pa.Super. 
576. 

Garrett v, Garrett, 57 Lanc.Rev. 407—Ankncy v. 
Ankney, 13 Bucks 42—^Flamish v. Flamhh, 30 
Leh.LJ. 481—Diaz v. Diaz, 9 Lycoming 152. 

Rule under dean hands doctrine 

Mo.—Day v. Day. App., 433 S.W.2d 52—B-E 

C-V, G-R. G-, App., 374 S.W.2d 524. 

Distiiictioo between contested and ex parte ac¬ 
tion 

(2) Since the |wblicatkm d Corpus Juris Secundum 
Culp V. Culp, Mo.App., 164 S.W,2d 623 has been 
expressly disapproved, the court holding that both inno¬ 
cence and injury must be shown in both uncontested 
and contested actions.—Ezdl v. Ezell, Mo.App.. 348 
S.W,2d 592, 

Freedom from fault 

(1) R.I.—Browning v. Browning, 153 A.2d 146, 89 
R.I. 415—Menard v. Menard, 263 A.2d 98, 106 R.I. 
709. 


(2) Mo.—Greco v Greco, App., 356 S.W.2d 558. 
(4) Other statements 

Vt—Mandigo v. Mandigo, 266 A,2d 434, 128 Vt 446 

Extent of proof of innocence 

(1) Mo—Pippas V. Pippas, App., 330 S.W.2d 132— 
Sartin v. Sanin, App, 349 SW,2d 705—Spencer v. 

Spencer, App., 382 S.W.2d 237—R- v M-, 

App., 383 S.W.2d 894 

(2) Mo—Langshaw v. Langshaw, App., 331 S.W.2d 
15 

Lack of provocation and essential element 
III—McCarrel v. Mcarrel, 309 N.E.2d 252, 17 III 
App 3d 1034, app. after remand 363 N.E.2d 198, 6 
lllDec. 669. 48 11lApp.3d 666. 
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38. La.—Pace v. Pace. App., 144 So.2d 195—Walker 
V. Walker, App., 159 So.2d 344—Ford v. Ford, 
App., 292 So.2d 275. 

N.Y.-Tobin v. Tobin, 270 N.Y.S.2d 532, 25 A.D.2d 
948. 

N.C.—Heilman v. Holman, 210 S.E.2d 69, 24 N.C 
App. n. 

Ohio-Nelson v. Nelson. 154 N.E2d 653, 108 Ohio 
App. 365. 

Recrimination 

N.C.—Hicks V. Hicks, 167 S.E.2d 761. 275 N.C. 370. 

Gray V. Gray, 193 S.E2d 492, 16 N.C.App. 730. 
Pa.—Boyd v. Boyd, 171 A.2d 555, 195 Pa.Super. 371. 
Counterclaim 

Wis.—Nehls v. Nehls, 124 N.W.2d 18, 21 Wis.2d 231. 

Reconciliation 

La—Broyles v. Broyles, App., 197 So.2d 123—Brown 
V. Brown, App., 260 So.2d 66, writ ref. 262 So.2d 
45, 261 La. 1067. 

§ 123(2). — Marriage 
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45. Ga.—Cole v. Cole, 143 S.E2d 637, 221 Ga. 171. 
Tex.—Gray v. Gray, Civ.App., 354 S.W.2d 948, err. 
dism. 

Action for separation 

(1) N.Y.—Beavers v. Beavers, 177 N.Y.S.2d 870, 11 
Misc.2d 247, app. dism. 181 N.Y.S,2d 758, 6 A,D.2d 
1041. 

§ 123(3). -Residence; Domicile 

page 414 

49.50. Admission 

Del—Fritz v. Fritz, 187 A.2d 348, 5 Storey 328. 

50. Mass.—Fioroitino v. Probate Court, 310 N.E2d 
112, 365 Mass. 13. 

Tex.—Padgett v. Padgett, Civ.App., 341 S.W.2d 470. 

Failure to present proof 

Fla,—Wise v. Wise, App.. 310 So.2d 431. 

51. Conn.-^raig v. Craig, 154 A.2d 881, 21 Conn. 
Sup. 359. 

Del—Fritz V, Fritz, 187 A.2d 348, 5 Stmxy 328. 

Mo.—Gomez v. Gomez, 336 S.W.2d 656. 

Scotton V. Scotton, App., 359 S.W.2d 501. 
N.Y.—Mincy v. Mincy, 189 N.Y.S.2d 788, 20 Mjsc.2d 
1035. 

Pa.—Home v. Home, 159 A2d 239, 191 Pa.Super. 627. 

Lyons v. Lyons, II Chest. 483. 

Tex.—Goforth v. Goforth, Civ.AR)., 335 S.W.2d 281. 
Persons in military service 
(4) Other matters. 

N.C—Martin v. Martin, 118 S.E2d 29, 253 N.C 704. 
Pa,—Chapman v. Chapman, 11 Comb. 115. 

Proof of good canse for leaving husband not 
required to require him to answer com- 
pbihit 

Fla.—Fine v. Fine, A(^, 122 Sa2d 494. 
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Residence of children presmned to be that of 
parents 

Tex.—Bond v. Bond, Civ.App., 461 S.W.2d 208, err 
dism., 

52. Iowa—Julson v. Julson, 122 N.W.2d 329, 255 
Iowa 301. 

Pa.—Rockey v, Rockey, 8 Cumb.LJ. 44 
Tex.—McGinnes v. McGmnes, Civ.App., 322 SW.2d 
417. 

54. Pa.—Saul v. Saul, 56 Berks 1. 

Tex.—Goforth v. Goforth, Civ.App., 335 S.W.2d 281. 
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543. Ga.—Bass v, Bass, 149 S E.2d 818, 222 Ga. 378. 

54.10. Ohio—CJ.S. quoted in Jackman v. Jackman, 
160 N.E.2d 387, 390, 110 Ohio App. 199. 

54.15 Ohio—CJJS. quoted in Jackman v. Jackman, 
160 N.E2d 387, 390, 110 Ohio App. 199. 

54.20. La.—Tannehill v. Tannchill, App.. 247 So.2d 
870. affd. 261 So.2d 619, 261 La. 933. 

§ 123(4). -Adultery 

55. Idaho—CJ3. ^oted in Brammer v. Brammer, 
471 P.2d 58. 61. 93 Idaho 671 

La.—Fister v. Fister, App., 131 So.2d 103—Karl v. 
Karl, App., 191 So.2d 674—Bynum v. Bynum. 
App.. 296 So.2d 382. 

55.5. ^'Inclinatiott and <^^rtunity** rule 

Pa.—Com. ex rel. Levitz v. Levitz, 150 A.2d 581, 189 

Pa.Super. 438—^Levitz v. Levitz, 185 A.2d 620, 199 
Pa.Super. 327. 

56. La.—Karl v. Karl, App., 191 So.2d 674—Bynum 
V. Bynum, App., 296 So.2d 382. 
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59. La.—Fister v. Fister, App.. 131 So.2d 103. 

62. Mo.—Fuemmeier v. Fuemmeler. App., 381 
S.W.2d 27. 

N.I.—Muster v. Muster, 165 A.2d 305, 64 N J.Super. 29. 
N.Y.—Anonymous v. Anonymous, 236 N.Y.S.2d 288, 
37 Misc.2d 773. 

Pa.—CJ3. cited in Manley v. Manley, 164 A.2d 113, 
120, 193 Pa.Super. 252. 

In defending an action for divorce on 
the ground of complainant husband's 
adultery, it has been held not neces* 
sary for defendant wife to prove af¬ 
firmatively her character for virtue 
and chastity 

62.6. Tcnn.—Canning v. Canning, 443 S.W.2d 502,59 
Tenn.App. 678. 

62.10. Pa.—Levitz v. Levitz, 185 A.2d 620, 199 Pa. 
Super. 327. 

§ 123(5). -Cruelty; Indignities 

64. Ala.—Atkins v. Atkins, 108 So.2d 166, 268 Ala. 
428—Hougesen v. Hougesen, 124 So.2d 438, 271 
Ala. 452, 34 A.D.2d 134. 

Ccmn.—^Nowak v. Nowak, 185 A.2d 83, 23 Conn.Sup. 
495. 

Ill.—Sayad v. Sayad, 169 N.E2d 585, 27 Ill.App.2d 
250. 

lowar-Baker v. Baker, 110 N.W.2d 236, 252 Iowa 
1161—Hansen v. Hansen, 125 N.W.2d 139, 255 
Iowa 1050—Hardman v. Hardman, 129 N.W.2d 
626, 256 Iowa 931-Elliott v. Ellioit, 147 N.W.2d 
907, 259 Iowa 1286—Beno v. Beno, 149 N.W.2d 
778, 260 Iowa 442—Sigler v. Sigler. 150 N.W.2d 
287, 260 Iowa 748—Wignall v. Wignall. 161 
N.W.2d 791—O’Keefe v. O’Keefe, 162 N.W.2d 
477—Lovett v. Lovett, 164 N.W.2d 793. 

La.—Stalnaker v. Stalnaker, App., 204 So.2d 779. 
Mass.—Reardon v. Reardon, 187 N.E.2d 848, 345 
Mass. 772. 

Nd).—Corny v. Conry, 126 N.W.2d 188, 176 Neb. 396. 
N.Y.—Mante v. Mante. 309 N.Y.S.2d 944. 

EC—Brown v. Brown, 156 S.E.2d 641. 250 S.C. 114. 


Vt.—Winslow V Winslow. 251 A 2d 419, 127 Vt. 428 
Wis—Mentzel v Mentzel, 91 NW2d 101, 4 Wis2d 
584, 

Intolerable Crnelty 

Conn.—Sarafm v. Saraftn, 247 A.2d 500. 28 Conn.Su(^ 

24 

Malevolent modve or intent 

(3) Presumptions. 

Or.—Nelson v. Nelson, 350 P2d 702, 221 Or. 117 
Essential to show lack of provoention 
Ill.—Stanard v Stanard, 247 N.E 2d 438, 108 Ill App 2d 
240—Akin v. Akin, 260 N E2d 481. 125 Ill.App 2d 
159-Bilsky v. Biisk>, 309 N.E.2d 697, 18 III 
App.3d 329 

Intolerable severity 

Vt.—Flood V. Flood. 346 A.2d 194, 133 Vt. 487 
65. Other presumptions 
Anz.—Williams v. Williaim, 344 P.2d 161, 86 Anz. 
201 . 

Pa.-Gilbert v Gilbert. 59 Berks 1. 
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65.5. Mo.—L v. N, App., 326 S.W.2d 751—Cavaness 
V. Ovaness. App., 348 SW.2d 572. 

Pa.—Lombaid v. Lombard, 166 A.2d 98, 194 Pa.Super. 
162—^Zimmerman v. Zimmerman, 180 A.2d 97, 
198 Pa.Super. 26—Blalt v. Blatt. 212 A.2d 907, 206 
Pa.Super. 177—Nichols v. Nichols, 217 A.2d 807, 
207 Pa.Super. 220—Hastings v. Hastmgs, 232 A.2d 
33. 210 Pa.Super. 315. 

65.10. Mo.—L V. N, App., 326 S.W.2d 751 
Pa.—Sokol V. Sokol. 211 A.2d 118, 205 Pa.Super. 459— 
Blatt V. Blalt, 212 A.2d 907, 206 Pa.Super. 177. 

No burden to show indignation not caused by 
physical injuries 

Pa—Dougherty v. Dougherty. 339 A.2d 81, 235 PaSu- 
per. 122. 

65.15. Ill.—Stanard v. Stanard, 247 N.E2d 438, 108 
Ill.App.2d 240— Bilsky v. Bilsky, 309 N.E2d 697, 
18 m.App.3d 329. 

Iowa—^Jewett v. Jewett. 109 N.W.2d 36, 252 Iowa 
883-Cimijotti v, Cimijotti, 121 N-W.2d 537, 255 
Iowa 77—Jones v. Jones, 121 N.W.2d 668, 255 
Iowa 103—^Arnold v. Arnold, 133 N.W,2d 53, 257 
Iowa 429—Gerk v. Gcrk, 158 N.W.2d 656—Uwl- 
er v. Lawler, 175 N.W.2d 103—Bitncr v. Bitner, 
176 N.W.2d 162. 

Pa—Shelbert v. Shelbert, 33 Northumb.LJ. 46. 

65.25. Presumption from failure to provide 
separate home from parent 
La—Doucet v. Doucet, App., 158 So.2d 896. 

Where insanity is asserted as a de¬ 
fense, the guarian ad litem has the 
burden of establishing the defense,^-^ 

66.5. Mo.—Hemphill by and through Bums v. Hemp- 
hdl, 316 S.W.2d 582. 

Schuler v. Schuler. App., 290 S.W.2d 192. 

Defendant 

Pa.—Lake v. Lake, 59 Laiic.Rev. 519. 

§ 123(6). -Desertion 

67. D.C.—StepbenscHi v. Stephenson, Mun.App., ISl 
A.2d 776—Stephenson v. Stephenson, Af^n 191 
A.2d 248. 

Mich.—ChamiHOn v. Champion, 117 N.W.2d 107, 368 
Mich. 84. 

N.J.—Lysick v. Lysick, 220 A.2d 702, 91 N.J.Super. 
394. 

N.Y.—Wdfson v. Wolfson, 331 N.Y.S.2d 844, 39 
A.D.2d 724, app. dism. 288 N.E2d 808, 31 N.Y.2d 
671, 336 N.Y.E2d 907. 

Pa—Bartosik v. Bartosik, 114 P.I.J. 266. 

S.C—Qcveland v. Oevdand, 121 S.E.2d 98, 238 S.C. 
547—^Inalnnet v. Inabinet, 152 S.E.2d 553, 249 EC. 
65. 
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Constmetive desertkm 

(1) Md—Provenza v Pro%en 2 a, 172 A 2d 505, 226 
Md 63—Shearer v Shearer, 209 A.:d 245, 238 Md 
618 
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673 Iowa—Hansen Hansen, 125 N W* 2d 139. 255 
Iowa 1050 

La.—Boudreaux v. Tanner, App, 295 So 2d 511— 
Kuchta V. Kuchta App , 296 So 2d 326, appUca- 
non den, Sup., 299 So 2d 801. 

68 Pa—Jablonsb v Jablonski, 155 A 2d 614, 397 Pa 
452 

Filelson v Fitelson, 150 A.2d 389, 189 Pa.Supcr. 
366—Young v Young, 162 A 2d 45, 192 Pa.Super 
343—Burt V. Burt, 166 A.2d 85, 194 Pa.Super. 
34—Yohn v Yohn, 175 A.2d 117, 196 PaSuper 
506—Bench v Bench. 185 .A2d 664, 199 Pa Super. 
405 

Novak V Novak, 25 (2ambna 189. 

69. Pa.—Wells V Wells, 186 A.2d 844, 200 PaSuper. 

8 

Yohn V. Yohn. 78 Monig. 22, affd. 175 A.2d 117, 
196 PaSuper. 506 

Presumption from other divorce suit 
NJ-Gosschalk v. Gosschalk, 138 A.2d 774. 48 NJ 
Super. 566, affd. 145 A.2d 327, 28 N.J. 73. 

(2) Other instances 

NJ—Scmciy v. Semely, 274 A.2d 57, 113 NJ3upcr. 
411. 

693. Ill.—Edmond v. Edmond. 312 N.E2d 766. 20 
Ill.App.3d 40. 

Pa—Jablonski v Jablonski. 155 A.2d 614, 397 Pa. 452 
Colin v. Cohn, 151 A.2d 801, 190 PaSuper. 
125—Yohn v Yohn. 175 A.2d 117, 196 PaSuper. 
506—Bench v. Bench. 185 A.2d 664, 199 Pa.Super. 
405. 

Painter v. Painter. 57 Lanc.Rev. 443. 

Vt.—Winslow v. Winslow, 251 A.2d 419. 127 Vt. 428. 

69.10. Pa—Fitelson v Fitelson, 150 A.2d 389, 189 
PaSuper. 366—Burt v. Burt, 166 A,2d 85, 194 
PaSuper. 34. 

69.15. Ky.—Dunning v. Dunning, 325 EW.2d 315. 

71. m.—Edmond v Edmond, 312 N.E2d 766, 20 
Ill.App.3d 40. 

Pa—Jablonski v. Jablonski, 155 A.2d 614, 397 Pa 451 
Fitelson v. Fitelson, 150 A.2d 389, 189 PaSuper. 
366—Burt v. Burt, 166 A.2d 85. 194 PaSuper. 
34—Yohn v. Yohn, 175 A.2d 117, 196 PaSuper. 
506—Bench v. Bench, 185 A.2d 664,199 PaSuper. 
405. 

Dooley v. Dooley, 33 Northumb.LJ. 115—No¬ 
vak v. Novak, 25 Cambna 189. 

EC-Oeveland v. Oevcland, 121 S.E.2d 98. 238 EC. 
547. 

Presumption freun filing of libel 

(2) Other matters. 

Mass.—Miranda v. Miranda 215 N.E2d 669, 350 
Mass. 478. 

page 419 

72. Ark.-Welch v. Welch, 491 EW.2d 598, 254 Ark. 
84. 

La.—Maynor v. Maynor, App., 234 So.2d 426. 

Unprovoked 

R.I.—Menard v. Menard, 263 A.2d 98. 106 R.I. 709. 

Innocent spouse 

Pa—Regan v. Regan, 322 A.2d 711,227 PaSuper. 552. 
723. Va—Johnson v. Johnson. 191 S.E2d 206. 

72.10. Ala.—Stapleton v. Stapleton, 209 So.2d 202, 
282 Ala. 62. 

72 JO. Ill.—Edmond v. Edmond, 312 N.E2d 766. 20 
Ill.App.3d 40. 

73. La.—Legleu v. Legleu, App., 187 So.2d 6—Klein- 
peter v. McCuUoh, App., 312 So.2d 146. 

Md.—Fortman v. Fortman, 243 A.2d 517, 250 Md. 255. 
Nev.—Issarescu v. Issarescu, 415 P.2d 67, 82 Nev. 239. 
N.C.—Taylor v. Taylor, 125 S.E2d 373, 257 N.C 130. 
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Pa.—Schikcru \ Sch»cr:z, .\Zi P" Pa Su¬ 
per 255—Wagner v Wagner, 299 Alt* 4f. 225 
PaSuper. 241 

Jones s Jones, 29 Wash 46. re»± or. oth grds 
i5I A2ld 643, PaSyper 46!—Vfichener > 
M^rbener, 40 Wash TS—Benner \ Beenicr, S Leb- 
anoi 28<)—Baugher \ Baugher ^'9 York I«9 

Va-Graham v Graham. 172 S E.2d ^24, 210 Va 608 

pi«e420 

733 Pa—Duma s Daana 144 .K2d 465. 1S7 Pa 
Super 129—MacDoenclI \ MacDonneil, 154 
A.2d 267. 190 PaSuper- 397 

Zirpdi V. Zirpdi. 45 Dei Co 2, affd 138 A 2d 
295, 185 PaSuper. 378—Keepoets v Keepcwxs, 55 
Lanc.Rev. 377—Meier \ Meter, 6 Lycoming 158— 
Jones V. Jones, 39 Wash 46, revd on oth grds 151 
A,2d 643, 189 PaSuper 461—Brown %. Brown, 61 
Lack.Jur. 195—Becmer % Beemer, QuarSess. 8 
Lebanon 289—Smith v Smith, 30 Leh LJ 319— 
Bartosik v. Bartosik, Com.Pi., !14 P LJ 266 

SbiftoflMmlea 
(2) Other matters 

Pa—Bdlo V. Beilo, 18! A 2d 734, 198 PaSuper 73— 
Ganunis v. Ganusts, 192 A.2d 236. 201 PaSuper. 
222 . 

Williams V. Williams, 60 Sch L R. 195 

73.10. La—Faricas v Farkas, App, 264 So.2d 721 

Pa—Zimmerman v Zimmerman, 236 A.2d 785, 428 
Pa 118. 

Danna > Danna, 144 A.2d 465, 187 PaSuper 
129—Jones v. Jones, 15! A 2d 643, 189 PaSuper 
461—Colin V Cohn, 15! A.2d 801. 190 Pa.Super 
125—MacDonneil v. MacDonnelL 46 Dei Co 274. 
aflRi. 154 A.2d 267, 190 PaSuper. 397. 

Proof of groiaid of dirorce as reasemaUe cause 

Pa—Hcnsel v. Henscl, 184 A.2d 151, 198 PaSuper. 
613—Sensenig v. Sensenig, 59 Lanc.Rev. 489. 
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75. N.J.—Lyskk \. Lysick, 220 A.2d 702, 91 NJ3u- 
per. 394. 

7530. NJ.—Huster v. Huster, 165 A-2d 305, 64 NJ. 
Super. 29. 

76. Nev.—Issarescue v. Issarescu, 415 P.2d 67, 82 
Nev. 239. 

Va—CJ3, died ia Smith v. Smith. 116 S.E2d 110, 
113. 202 Va. 104. 

77. Va-C33. cited ia Smith v. Smith, 116 S£.2d 
lia 113. 202 Va 104. 

793. Mass.—Cannistnuro v. Canntoraro, 223 N.E2d 
692, 352 Masa 65. 

Pa-a»ofc V. Shore, 193 A.2d 753, 201 PaSuper. 473. 

00. Pa.—Shore v. Shore, 193 A.2d 753, 201 PaSuper. 
473. 

Garrett v. Garrett, 57 Lanc.Rev. 407—Beamer v. 
Beamer, Qoar.Seaa, 8 Lebanon 289—Niebdis v. 
Nkholls, 65 LackJur. 213—Barr v, Barr, 59 Lane. 
Rev. 34. 

§ 123(7). -Drunkenness; Drug 

Addiction 

31. Iowa—Baker v. Baker, 110 N.W.2d 236, 252 Iowa 
1161. 

§ 123(9). — Oondonation 
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36. Fla—Wilkerson v. Wilkcison, App., 179 So.2d 
592. 

BL—Kovaek v. Kovack. 268 N.E2d 258, 131 111. 
App2d382. 

lowa-Nidiols v. Nichols, 133 N.W.2d 77. 257 Iowa 
458—Lovett v. Lovett, 164 N.W.2d 793—Kaduce 
V. Kadaoe, 176 N.W.2d 779. 

Me.-Lictkfieid v. Uttkfield. 292 A.2d 204. 

N.Y.-WSHef V. MsSer. 237 N.Y.S.2d 95—Johnson v. 
Johnson, 263 N.Y3.2d 404, 47 Mtse.2d 805. afTd. 
268 N.Y3.2d 403. 25 A.D.2d 672. 


V*—Padw'va . Pa:L''’va. A 2- 12". !2: Vi :25— 
Lafkc V Lafkr. 25A2d ’bfc 12" V: 609 
—G.bsr^ V GtScr., '5* S£2d IS9, 2T Va 82! 
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86.10 D-C—Mazique » Maziaae, CA, 356 F 2d 
s-j!. !2J L.S.Ai^DC 4*'. cert den 86 SCt. 
’fSZ, 384 C S 9»:. lb L Ed :d 691 

SC—CJjS. gaoled m ingth la McLaughlin v 
McUughhn, 136 SEId 53*’, 541. 244 SC 265— 
CJJS. apKiCed ia Grabbs % GraW^, 249 S E2d 747, 
"49, 2-: SC 138 

Coadoaatioa of extreme and repeated cruelty, 
etc. 

(2) Other matters 

Ga—Thornton v Thornton, 208 SE2d 557. 232 Ga 
666 

PresamptioB of marital relatioiis 

SC—McUughhn \ McUughiin, 136 S.E2d 537, 244 
SC 265. 

S8 Ind—Chnsman v Chnsman. 296 N.E2d 904, 
156 Ind App 388 

Me.—Littkfieki % Lntkfjeki, 292 A 2d 204 

Birth of child 

Fla.—Trethewe> v Trethewey, App., 115 So.2d 712. 

89 Ind—Chnsman v Chnsman, 296 N.E.2d 904, 
156 Ind .App 388 

.Mo.—Pobst V. Pobst, .Arj., 317 S.E2d 655 

90. Pa.—ft-ehm v Brehm, 12 Cumb 50. 

91. Md —Smith v. Smith, 170 A.2d 195, 225 .Md. 282 

§ 123(10). -Sexual Intercourse 

92.50. Md.—Ballan v. Ballan, 248 A.2d 871, 251 Md 
737 

93 Afk.—Hancock v Hancock, 262 S W.2d 881, 222 
Ark. 825, 

94. Conn.—Brodsky >. Brodsky, 216 A,2d 180, 153 
Conn. 299. 

NJ.—Luthner v. Luthner. 179 A.2d 548, 73 NJ.Super. 
187 

N.Y—Miller v. Miller, 237 N.Y.S.2d 95. 

Pa.—Hill V. Hill, 5 Adams LJ. 76. 

S.C—Boozer v. Boozer. 130 S.E2d 903, 242 S.C 29Z 

§ 124. Admissibility 
Library References 
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96.50. Cal.—In re Waltcm’s Marriage, 104 CaI.Rptr. 
472. 23 CA.3d 108. 

Ga—Hamson v. Harrison. 194 S.E2d 87. 229 Ga 691 
Eyideuce goyemed by rales applicable in civil 
actioas generally 

Ohio-Wohkrs v. WtAlers, 168 N.E2d 608, HI Ohio 
App. 405, 

Testimony of defanlting respondent 

ai.— McKim V. McKim, 100 Cal.Rptr. 140, 493 P.2d 
868. 6 C3d 673. 

Reconciliation evidence 

Ga.—Whitmire v. Whitmire, 223 S.E2d 135, 236 Ga 
153. 

U.—Ncthken v. Nethken, 307 So.2d 563. 

96.55. Pa.—Adams v. Adams, 16 Cumb. 21. 

97. Ariz.—Lappin v. Uppin, 503 P.2d 402, 18 Aria 
App. 444. 

Cal.—Whitney v. Whitney, 330 P.2d 947, 164 CA.2d 
577. 

Conn.—Sarafin v. Sarafin, 247 A.2d 500, 28 ConaSup. 
24. 

Ga—Brown v. Brown, 205 S.E2d 201, 232 Ga 55. 

Iowa—In re Peterson's Marriage, 227 N.W.2d 139. 

Mo.—Boyd V. Boyd, App., 459 S.W.2d 8. 

NJ.—Huster v. Huster. 165 A.2d 305,64 NJ.Super. 29. 

N.Y.—Gardner v, Gardner. 374 N,YE2d 24, 49 
A.D.2d 903. 
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.NC-Hail •. HaU, lOS SE2d 487. 250 N.C. 275. 
Rupert V Rupert, 190 SE.2d 693, 15 N.CApp. 
730, cert den. 191 S.E2d 759, 282 N.C 153. 
Pa.—Lameard v. Lameard, 27 D. & C2d 586, 78 
Dauph 167 

Xenn—Ellis v. Eliis. 472 SW’,2d 741, 63 Tenn.App. 
561 

Wyo—Millar > Millar, 369 P 2d 207. 

Ex parte affidavits, etc. 

Ark.-Wood v Wood, 340 S.W.2d 393, 232 Ark. 812. 
Prior misconduct or incidents 
(4) Other instances. 

La—Schneider v. Schneider, App., 129 So.2d 42. 

Tex—Jackson v. Jackson, Civ.App., 410 S.W.2d 647. 

Prior divorces 

Hawaii—^Burkett v. Burkett, 42 Haw. 264 
98. Ala.—Evans v. Evans, 179 So.2d 320, 278 Ala 
573 

D C.—Smith V. Smith, App., 256 A.2d 833. 

Fla—Rouse v. Rouse, App., 192 So.2d 77. 
in.— Mcarrel v. McCarrel, 309 N.E2d 252, 17 lU. 
App.3d 1034, app. after remand 363 N.E.2d 198, 6 
ULDec. 669, 48 Ill.App.3d 666. 

La—Schneider v. Schneider, App., 129 So.2d 42. 

Pa—Btngaman v. Bingaman, IS Cumb. 116. 

Tenn.—Ellis v. Ellis, 472 S.W.2d 741. 63 Tenn.App. 
361. 

Tex.—Lucas v. Wnght, Qv.App., 370 S.W.2d 924. 
Utah—King v. King, 478 P.2d 492,25 Utah2d 163, app. 
after remand 495 P.2d 823, 27 Utah2d 303. 

Matters occurring before or after separation 
(2) Pa—Kramer v. Kramer, 168 A.2d 624, 194 Pa 
Super. 538. 

(4) Other evidence. 

Pa—Hotchkiss Hotchkiss, 60 Lanc.Rev. 255. 

Communications between parties 
Fla—Chaachou v. Chaachou, 135 So.2d 206. 
Pleadings in prior marital actions 
OkL-Hughes v. Hughes, 363 P.2d ISS. 

Void prenuptial agreement 
Ga—Reynolds v. Reynolds. 123 S.E,2d 115, 217 Ga 
234. 

Testimony in other proceedings 

Pa—Spahr v. Spahr, 13 Cumb. 40. 

Commmrications to psychiatrist in presence of 
patient’s spouse may be testified to by 
spouse 

Tenn.—Ellis v. EUis, 472 S.W.2d 741, 63 TennApp. 
361. 

Dissolution based npon irretrievable breakdown 
Ind.—Flora v. Flora, 337 N,E2d 846, 166 IndApp. 
620. 

Divorce based upon irreconcilable differences 
causing irremediable breakdown 
N.H.—Dcsrochers v. Desrochers, 347 A.2d 150, 115 
N.H. 591. 
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99.10. La.—Havens v. Havens, App., 236 So.2d 260, 
application dism. 239 So.2d 168, 256 La 777. 
99.35. .Ariz.—Atkinsem v. Atkinson. 405 P.2d 919, 2 
Anz.App. 1. 
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99.45. NJ.—Jacobs v. Jacobs, 263 A2d 155, 109 
NJ,Super. 287. 

99.50. Pa—Murphy v. Murphy. 205 A.2d 647, 204 
PaSuper. 576. 

99,55. Pa.—DeFrancesco v. DeFrancesco, 47 Luz.L. 
Reg. 281. 

Where prior proceeding for divorce 
are not relevant, evidence thereof is 
not admissible in the present proceed¬ 
ings.^®® 
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99.60. Ga.—Dennis v Dennis, 179 S E2d 238, 227 
Ga. 164. 

Tex.—Hyde v. Hyde, Civ App., 406 S.W.2d 225, err. 
dism. 

I. Refusal to call child held proper 

Va.—Sollie V. Sollie, 120 S.E.2d 281. 202 Va. 855. 

3. Adult children 

Fla.—Spencer v. Spencer. App., 242 So.2d 786. 

§ 125. -Admissions and Confes¬ 

sions 

4. Ala.—Pruitt v. Pruitt, Civ., 251 So.2d 624, 47 

Ala.App. 126. 

Iowa—CJ.S. died in Kayser v. Kayser, 164 N.W. 95. 

102 . 

N.Y.—J. V. J.. 228 N.Y.S.2d 950, 35 Misc.2d 243. 

4.5. Ala.—Russell v. Russell, 120 So.2d 733, 20 Ala. 
662—Watson v. Watson, 178 So.2d 819, 278 Ala. 
425. 
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5. Ala.—Hubbard v. Hubbard, Qv„ 317 So.2d 489, 55 

Ala.App. 521, cert. den. 317 So.2d 492, 294 Ala 
759. 

7. NJ.—H. V. H.. 157 A.2d 721, 59 NJ.Super. 227, 78 

A.L.R.2d 799. 

N.Y.—Mante v. Mantc. 309 N.Y.S.2d 944, 34 A.D.2d 
134. 

8. Ind.—In re Marriage of Lopp, 378 N.E.2d 414,268 

Ind. 69a cert den. 99 S.Q. 1023. 439 U.S. 1116, 
59 L.Ed.2d 76. 

10. Ala.—Killingsworth v. Killingsworth, 217 So.2d 
57,283 Ala. 345, aj^. after remand 226 So.2d 308, 
284 Ala. 524. 

II. Va.—Graham v. Graham, 172 S.E.2d 724,210 Va. 
608. 

§ 126. — Character and Reputa¬ 
tion; Motive 

page 428 

19. Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 217 
Ga. 234. 

20. Tex.—In n Jackstm’s Marriage, Civ.App., 506 
S.W.2d 261, err. dism. 

§ 127. -Domicile or Residence 

27.50. Pa.—DiMilia v. DiMilia, 83 Montg. 1. 

28. P&—Smith v. Smith, 213 A.2d 94, 206 PaSuper. 
310. 

§ 128. -Marriage 

pi^ 429 

30.5. Judgment of annulment admissible 

Tex.-^Tatum v. Tatum, Civ.App., 478 S.W.2d 629, err. 

dism. 

§ 129. — Adultery 

31. N.C.—PhilKps V. PhilUps, 176 S.E2d 379, 9 N.C. 
App. 438. 

Exdnsion or name or identity of correspondent 
Mich.—Kessinger v. Kessinger, 104 N.W.2d 192, 360 
Mich. 528. 

How knowledge of adultery was acquired held 
admissihle 

Cal.—Hutchinson v. Hutchinsmi, 36 Cal.Rptr. 63, 223 
C.A.2d 494. 

Co-respondenfs testimony 
NJ.—Cofone v. Cofone, 276 A.2d 184, 114 NJ.Super. 
322. 

33. D.C.—Stephenson v. Stephenson, A(^.. 221 A.2d 
917. 

Iowa-CJ.S. cited in Kayser v. Kayser, 164 N.W.2d 
95, 102. 
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34. Blood test 

(2) Appitcaiion for order for test denied. 

NJ.—Bednank v. Bednank, 16 A.2d 80, 18 NJ Misc 
633 

(3) Other statements. 

N.Y.—Mitulmski v. Mitulmski, 234 NY.S2d 313, 17 
A.D 2d 238. 

38, La.—Pardue v Paidue. App, 135 So 2d 116 
Md.-GoMnan v Gosman, 309 A.2d 34, 19 MtLApp. 

66, mod on oth. grds. 318 A 2d 821, 271 Md. 514 
Mo,—Crowley v Crowley. App., 360 S.W 2d 293 
40 La.—Pardue v. Paxdue, App., 135 So.2d 116. 

42. D.C—Light V. Light, MunApp. 185 A.2d 510 
La.—Woodworth v. Bloodworth, App, 306 So 2d 812. 

Alleged adulterous activities prior to 
the action which are too remote in time 
may not be considered/^ ^ 

43 Eight years too remote 

Nev.—Reid v. Reid. 514 P.2d 1294, 89 Ncv. 460. 
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45. Outside realm of relevancy 
Ariz.—Oppenheiiner v. Oppenheimer, 526 P.2d 762, 22 
Anz.App. 238. 

§ 130. -Cruelty 

51. Ala.—Atkins v. Atkms, 108 So.2d 166, 268 Ala. 
428. 

Cal.—Bratovich v. Bratovich, 3 Cal.Rptr. 735, 179 
C.A.2d 420—Hutchii^mi v. Hutchinson, App., 36 
Cal.Rptr. 63 Hutchinson. 36 Cal.Rptr. 63, 223 
CA.2d 494. 

Ga.—Tolbert v. Tolbert. 143 S.E2d 743, 221 Ga. 159— 
Pealock v. Pealock, 183 S.E2d 397, 227 Ga. 795. 
N.D—Beaton v. Beaton, 99 N.W.2d 92. 

Ohio—Tompkins v. Toni|Ains, 157 N.E2d 755, 107 
Ohio App. 229. 

Period couadered 

(5) Ga.—Wiley v. Wiley, 204 S.E2d 170, 231 Ga. 
798. 

(6) Other instances. 

Ala.—Stairs v. Stairs. 215 So.2d 591, 283 Ala. 263. 
lU.—Deahl v. Deahl, 300 N.E2d 497, 13 IllApp.3d 
150. 

N.H—Kuo V. Shan Sun Kuo, 237 A.2d 690, 108 N.H. 
460. 

Actions of spouse with others; adultery 

(6) Other matters. 

Cal.—Cardew v. Cardew, 13 CaI.Rptr. 620, 192 C.A.2d 
501 

Not prednded by remoteness of time 
Cal.—Hutchinson v. Hutchinson, 36 Cal.Rptr. 63, 223 
CA2d 494. 
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53.5. Pa.—Taibuck v. Tarbuck, 205 A.2d 709, 204 
Pa.Super. 569. 
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57. Cal.—Cardew v. Cardew. 13 CaLRptr. 620, 192 
CA.2d 501 

Utah—Vfootikis v. Vrontflds, 358 P.2d 631 U Utah2d 
305. 

59. Testimony that husband hypnotized wife 
not proper 

Tex.—Bohn v. Bohn, Ctv.Ai 9 ., 420 S.W.2d 165, err. 
dism., app. after remand, Civ.App., 455 S.W.2d 
401, err. dism. 

60. Cal.—Visini v. Visini, 27 Cal.Rptr. 78121 CA.2d 
183. 

Utah—Vnmtikis v. Vrontikis, 358 P.2d 631 11 Uiah2d 
305. 

Testimony of raarria^ counselor as to emotion¬ 
al state of wife 

Or.—Mowery v. Mowery, 393 P.2d 191, 238 Or. 66. 
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62. Husband’s relations with other women 

(2) Other evidence 

Ga.—Minieily > Mimeliv, 216 S E2d 271, 234 Ga. 434. 

§ 131. -Desertion 

page 434 

65 Pa—Jones v Jones. 151 A.2d 643. 189 Pa5tiper 
461. 

Constmcdve desertion 

(2) Other evidence. 

Md—Dupree v. Dupree, 338 A.2d 323, 26 MdApp. 
481 
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655 Va.—Robertson v. Robertson, 211 S.E.2d 41, 
215 Va. 425 

69 Pa.—Mullen v. Mullen, 214 A 2d 292, 206 Pa Su¬ 
per. 470 

Obtaining support order 
Pa.—Jeanette v Jeanette. 175 A 2d 145, 196 Pa.Super. 
295. 

§ 133. -Other Grounds for Di¬ 

vorce 

page 436 

7455. Pa.—Jennings v. Jennings, 8 Ldnnon 70. 

75. Pa.—KaK> v. Kapp, 9 Ldienon 201. 

755. Acts of physical violence 

Pa.—Kardisco v. Kardtsco. 54 Sch.LR. 57. 

76. Pa.—Field v. Field, 8 Bucks 186. 

Reed v. Reed, 19 Cambria 173 
76.10. Pa.—Rose v. Rose, 59 Lanc.Rev. 223. 

76J0. Pa.—Shoff V. Shoff, 8 Cumb 168. 

76J5. Ark,-Cannjcal v. Carmical, 441 S.W.2d 103, 
246 Ark. 1142. 

Pa—Gipple V. Gipple, 73 Dauph. 379. 
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7650. Pa—Goho v. Goho, 57 Lanc.Rev. 28. 

7655. N.H—Rodrique v. Rodrique, 300 A2d 312, 
113 N.H. 49. 

77. Ill.—Moymhan v. Mpynihan. 292 N.E2d 105, 9 
ni.App.3d 520. 

Pa—Murphy v. Murphy, 205 A.2d 647, 204 PaSuper. 
576. 

78. D.C—Mazique v. Mazique, C.A., 356 F.2d 801, 
123 U.S.App.D.C. 48, cert. den. 86 S.CL 1882,384 
U.S. 981, 16 L.£d.2d 691. 

La—Garrett v. Garrett, App., 324 So.2d 494, writ den.. 
Sup., 326 So.2d 372. 

Pa—Murphy v. Murphy, 205 A.2d 647, 204 PaSuper. 
576. 

79. Ala.—Hilley v. Hilley, 157 So.2d 215, 275 Ala 
617. 

Competent and relevant evidence is 
also admissible to show justi^cation.^ ^ 

79.1. Justification for desertion 

Ga—Reagan v. Reagan, 146 S.E2d 906, 221 Ga 656. 

§ 133. Weight and Sufficiency 
Library References 
Divorce <3»124 et seq. 

79,50. Iowa—Fritz v. Fritz, 148 N.W.2d 392, 260 
Iowa 409. 

Neb.—Chipman v. Chipman, 118 N.W.2d 761.174 Neb. 
584. 

Pa—White V. White, 63 LackJur. 64. 

Conciliator’s report 

Iowa—In re Boyd's Marriage, 200 N.W.2d 845, 55 
A.LR.3d 57a 
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79^5 Ala —Jotns ^ J.'hn^, Z"; Scld 514, 4^ Ala 
App 3P 

Cal—McKjm \ ;X Cal Rytr :C. 495 PZd 

868. fc C 3d 67^ 

DC—SiephcnsoR v StepSxnvm, App, SI Aid 248 
Ill —Woodshank \ Woodshank. 274 NEZd 694, 2 
m.App3d 596 

Neb—Laughrey v Lau^rey. 105 NWZd 5"'b, 171 
Neb 132—Kahn v Hahn, 138 NW.2d 722. r9 
Neb. 481. 

Pa—Paul \ Paul, 9 Cumb 2^ 

Teim.—Dukes v. Dukes, Ajqj., 528 S W 2d 43 
Tea —McKibbin \ McKibbin, Cj\.Arj , 488 S W 2d 
541 

Va—Brooks v. Brooks. 106 SE2d 611, 200 Va 530. 
Exact tegai iiroof on erery point required 
Hawau—Kfein v Klein, 43 Ha« 381 
79.60 Cal.—Manzanares v. Manzanares. 12 Cal R;rtr 
239, 190 CA2d 77! 

Fla—Clutter v. Clutter. App., PI So 2d 544. 

Ga—Vaughan v. Vaughan, 154 S E2d 592, 223 Ga 
298. 

Idaho—Tolman v Truman, 437 R2d 624, 92 Idaho 108, 
app. after renumd 461 P 2d 433, 93 Idaho 374 
Ohio—Wiley v. Wiley, App., 153 N.E2d 784-Wein- 
stein V Wein^n. App, 185 N E2d 56. app dtsm 
189 N.E2d 635, 174 Ohio St 408 
Tea—McGumes %. McGtnnes, Ov.App.. 322 S,W2d 
417—Hdfer v. Heifer, Civ.An>.. 342 SW. 208— 
McGlathery v McGlathery, Civ .App., 429 S.W.2d 
187. 

Vt —Gallant v. Gallant, 270 A.2d 593, 129 Vt, 16 
Wis.—Schipper v Schipper, 174 N W.2d 474, 46 Wis.2d 
303 

UncQBtndkted testimony 
Pa.—Lynch v, Lynch, 56 Lanc.Rev. 277—Danz v. 
Dtaz, 58 Lanc.Rev. 27 

Vl—C rossman v, Crossman, 197 A.2d 818,124 Vt. 127. 
80. lU.—McCarrd v McCarrel, 309 N.E2d 252, 17 
in.App.3d 1034, app. after remand 363 N.E2d 
198. 6 IILDw. 669, 48 in.App.3d 666. 
hfc.—Dionne v, Dionne, 156 A,2d 393, 155 Ma 377 
N.D.—Boh V. Boh, 134 N.W.2d 506-Orwick v. Or- 
wick, 153 N.W.2d 795. 

Or.—Gibeon v. Gibson. 340 P.2d 190, 216 Or. 622. 
Pa—Walper v. Walper. 182 A.2d 209, 198 PaSuper. 
409—Sacavitch v. Sacavhch, 212 A.2d 926, 206 
PaSuper. 229—Nichols v. Nichols, 21? A.2d 807, 
207 220—Mirarchi v. Minrchi, 311 A.2d 

698. 226 PaSuper. S3. 

R. L—Rheaume v. Rheaume. 268 A.2d 437, 107 R,L 

500. 

Tea—Milam v. Milam, Gv.App., 393 S.W.2d 415— 
Letdier v. Letcher, Civ,App., 421 S.W.2d 162, err. 
dwm.—Webster v. Webster, Civ.App., 442 S.W.2d 
786. 

Prima filde case 

(2) Other statements. 

Wia—Newton v. Newton. 147 N.W.2d 328. 33 Wi$.2d 
181 

CredOiility 

Ind.—Scott V. Scott. 209 N.E2d 49, 140 IiutApp. 320, 
neh. den. 209 N.E2d SIS. 140 IiKl.App. 320. 

Pa—Kramer v. Kramer, 168 A.2d 624, 194 PaSuper. 
538. 

Danz V. Danz, 58 Lanc.Rev. 27—Hotchkiss v. 
Hotchkiss, 60 Lanc.Rev. 255. 

Ib Texas 

(1) Tea—McGinnes v. McGinnes, Civ.App., 322 

S. W.2d 417—Popper v. Popper, Civ.App., 388 S.W.2d 
468. err. dism.—Sebyroek v. Schyrock, Civ.App., 353 
S.WJd 50-G«tttry v. Gentry, Civ.App., 394 S.W.2d 
544—Shaw v. Shaw. GaApp.. 402 S.W.2d 821—Boenk- 
er V. Boenker, CivApp.. 405 S.W.2d 843, err. dism.— 
Eme r son v. Emerson, Qv.App., 409 S.W.2d 897— 
McGktbeiy v. McGlathery. Civ.App., 429 S.W.2d 187, 

(2) Tea—MdDonald v. McDonald, Civ.App., 316 
S.W.2d 780. 
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st EvKknee “’.a* be “fuii and van^fact^n’" ever, 
though cortradK-red 

Tex-Heifer v Heifer O.v A?? .342 SW 2d 

McClarhcfv v McGIarherv, C:v Apr, 429 S .2d 
!S" 

Elements of iafanmns crime 

Cenr. —Sweei v Smeet. 15. Aid 21 ConnSup 

19?. 

Scaadaions matter 

Wis—Merten v National Mfn Bank of Neenah, 131 
NW2d S6S. 25 Wis2d !81 
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81 Wiv—Newtim v Newton. 14” N W.2d 328, 33 
W».2d !£2 

Testimony not disregarded 

SD.—Howells V HowelK 113 N-W2d 533, 79 S D 
480 

page 440 

83 Anz—Drees v Drees. 490 P 2d 851. 16 Ana 
Ap^ 22 . 

DC —Stejrfienson v. Stephenson, App., !91 .A.2d 248 
III.—Slomm V. Slomm, n N E2d T9L 28 ni.App.2d 
511 

Iowa—Hardman v Hardman, 129 NW'.2d 626, 256 
Iowa 931 

La.—Elkas v Elkxs, App., 145 So 2d 123-Mason v 
Mastm, App, 155 So 2d 216—Johnson v Johnson, 
App., 296 So 2d 470, wnt den., Sup., 300 So.2d 
183. 

N.D —Bankers v Bankets, 139 S.W2d 143. 

Pa.—D'Alessandro v. D'Alessandro, 144 A 2d 445, 187 
Pa.Super. 194—Davidson v. Davidson, 156 A2d 
549. 191 Pa.Super 305—Taddigs v. Taddigs, 186 
A.2d 455. 200 PaSuper. 29 
S.C—Ford V. Ford. 130 S.E2d 916. 242 S.C 344 
Tenn.—Greene v Greene, 349 S.W.2d 186, 48 Tenn 
App. 636 

Wash.—Weaver v. Weaver. 424 P.2d 637, 70 Wash.2d 
559. 

Matters consideFed in determining preponder¬ 
ance of evideiice 

Iowa—Baker v. Baker, 110 N.W.2d 236, 252 Iowa 1161. 
Etidence constmed in tiiyor of plaintiff 
Wis.—Newton V, Newton, 147 N.W.2d 328, 33 Wis.2d 
182. 

835. Pa.—Walper v. Walper, 182 A.2d 209, 198 Pa. 
Super. 409—Markley v. Maikley, 38 Nenthumb. 
LJ. 1, affd. 218 A2d 84, 207 Pa.Supcr. 294, 
Va.—Jduison v. Johnson, 191 S.E2d 206. 

Slight preponderance 

Pa.—Pingor v. Pingor. 149 A.2d 141, 188 PaSuper. 
447. 

Hourigan v. Houngan, 48 Luz.L.R^. 85— 
Brown V. Brown, 73 Dauph. 333—Richardson v. 
Richardson, HO P.EJ. 289. 

Marriage not dissolved capridoiisly 

Ark.—Napier v. Napier. 371 S.W.2d 841, 237 Ark. 159. 
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83.10. Ark —Reed v. Reed, 385 S.W.2d 35. 238 Ark. 
840. 

Pa—Smiley v. Smiley, 45 Eric 166. 

Tex.—Shankfcs v. Shankks, GvApp., 445 S.W.2d 803. 
84. Pa —Nordmann v. Nordmann, 205 A.2d 690, 204 
PaSuper. 562. 

Evidence held sufficient 
(I) Fla—Trethewey v. Trethewey, App., 115 So.2d 
712. 

Mo.—Grant v. Grant, A|^., 324 S.W.2d 382. 

Nev.—Sutherland v. Sutherland. 340 P.2d 581, 75 Nev, 
304. 

Ofcl—Rakestraw v. Rakestraw, 345 P.2d 888. 

Pa—King V. King, 181 A.2d 694, 198 PaSuper. 336- 
Uscio V. Liscio, 198 A2d 645, 203 PaSuper, 83. 
DiMilia v. DiMilia, 83 Mcmtg. I. 

Wyo,—MUlar v. Millar. 369 P.2d 207. 


Evidence held insnfficient 

AIa.-Vohn v Volin, 128 So 2d 490. 272 Ala 85. 

Grounds may not be waived 

Ala—Wnght v Wnght, Civ , 313 So.2d 540, 55 Ala 
App 112 

85. Mo —LeBeau v LeBeau, App., 366 S.W.2d 515— 
Reeves v. Reeves. App, 399 S.W.2d 641, 

Pa—Vermal v. Yemal. 64 LackJur. 176—Robertson 
V Robenson, 26 Beaver 118—Serge v Serge, 66 
LackJur 81 

Freedom from fault 

H) R.I.—Harwood v. Harwood, 179 A.2d 317, 94 
R1 165—Botciho V Botelho, 192 A 2d 5, 96 R.L 379 

(3) Sufficiently shown. 

R.L—Browning v. Browning, 153 A.2d 146, 89 R.I. 
415 

(4) Other statements. 

La—^Sunsen v Sunsen, App., 256 So.2d 673. 
R.L-Pereira v. Pereira 254 A.2d 436, 105 R.I. 746. 
Evidence held to show 

(1) Ark.—Bishop v Bishop. 480 S.W.2d 145, 252 
Ark 573. 

Mo.—Pypes v. Pypes, App., 407 S.W.2d 609—Schwarz 
V. Schwarz, App., 427 S.W.2d 734. 

Pa—Rhinehart v. Rhinehart, 180 A.2d 82, 197 PaSu¬ 
per. 558. 

L. V. L., 63 LackJur. 19. 

Wyo.—.Millar v. Millar, 369 P.2d 207. 

(2) Mo.—Hugeback v. Hugeback. App., 444 S.W.2d 
23—Strutimann v. Struttmann, App., 463 S.W.2d 600. 
Pa—Benscoter \. Benscoter, 188 A.2d 859, 200 PaSu¬ 
per. 251. 

R. I.—Harwood v. Harwood. 179 A.2d 317.94 R.1.165. 

S. C.—Brown v. Brown. 123 S.E2d 772. 239 S.C. 444. 

(3) Mich.—Byron v. Byron. 115 N.W.2d 100, 366 
Mich. 413 

Mo.-Greco v. Greco. App., 356 S.W.2d 558. 
N.H.-Tibbetts v. Tibbetta 248 A.2d 75, 109 N.H. 239. 

(5) Other matters. 

La—Walker v. Walker, App., 157 So.2d 476, affd. in 
part, revd. in part cm oth. grds. 165 So.2d S, 246 
La 407. 

Evidence held insufficient, etc. 

Ky.—Clay v. Clay, 334 S.W.2d 909. 

Mo.—Langshaw v. LangshaW, App., 331 S.W.2d 15— 

B-E G-v. G-R. G.-, App., 374 . 

S.W 2d 524. 

Pa—Parry v. Parry, 178 A.2d 851, 197 PaSuper. 321— 
Lapiska v. Lapiska, 198 A.2d 386, 202 PaSuper. 
607. 

Saresky v. Saresky, 61 LackJur. 29—Walsh v. 
Walsh, 61 LacEJur. 33—Fianzone v. Franzone, 78 
Montg. 289. 

Evidence held sufficient 
(1) Mo.—Lovingood v. Lovingood, App., 472 S.W.2d 
58. 
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85.15. III.—Farnbach v. Farnbach, 273 N.E2d 12, 1 

ni.App.3d 74. ' 

87. Ill.—Sayad v. Sayad, 169 N.E.2d 585, 27 El. 
App.2d 250. 

92. N.C-Campbell v. Campbell, 154 S.E.2d 101, 270 
N.C. 298. 

92.10. Pa— Sims v. Sims, 149 A.2d 528, 188 PaSu¬ 
per. 439—Nordmann v. Nordmann, 205 A-2d 690, 
204 Pa.Super. 562. 

Shneox V. Simcox, 49 Del. 97—Richardson v. 
Richardson, 110 P.LJ. 289—^Messarosh v. Messar- 
osh, 67 LackJur. 29. 
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92.15. N.Y.—Borchard v. Borchard, 171 N.Y.S.2d 
983, 5 A.D.2d 472, rearg. den. 173 N.Y.S,2d 990, 

5 A.D.2d 989, resettlement den. 178 N.Y3.2d 598, 

6 A.D.2d 771. 

92J0. Ga—Janes v. Janes, 204 S.W,2d 747, 231 Ga. 
819. 
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N,C—Darden v. Darden, 201 S.E2d 538. 20 N.C.App. 
433. 

Evidence held sufficient 

(9) Other matters. 

Cal.—Wisely v. Wisely, App. 2 Cal.Rptr. 886-Kerr v. 
Kerr, 5 Cal.Rptr. 630, 182 C.A.2d 12-Rosentlial 
V. Rosenthal, 50 Cal.Rptr. 385, 240 C.A.2d 927. 
D.C—McIntyre v. McIntyre, Mun.App., 176 A.2d 238. 
Fla.—Tillman v. Tillman, App., 222 So.2d 218. 

Ga.—Cates v. Cates, 170 S.E2d 416, 225 Ga. 612. 
Idaho—Brammer v. Brammer, 471 P.2d 58, 93 
671. 

Ind—Caden v. Caden. 283 N.E2d 804, 152 IndApp. 
451. 

Iowa—In re Collins’ Marriage, 200 N.W.2d 886. 

La.—Lane v. Lane, App., 165 So.2d 682—Broyles v. 
Broyles, App., 197 So.2d 123—Reynolds v. Reyn¬ 
olds, App., 228 So.2d 182. 

Mo.—Wehmeier v. Wehmeier, App., 447 S.W.2d 816. 
Nev.—Sisson v. Sisson, 367 P.2d 98, 77 Nev. 478. 
N.H.—Kuo V. Shan Sun Kuo, 237 A.2d 690, 108 N.H. 
460. 

N.Y.-Serota v. Serota, 186 N.Y.S.2d 713—Bartoi v. 

Bartoi, 190 N.Y.S.2d 257, 20 Misc.2d 261 
N.C.—Whitener v. Whitener, 122 S.E2d 705, 255 N.C. 
731. 

Or.—Malcow v. Malcow, 414 P.2d 813, 243 Or. 552. 
Pa.—Hatfield v. Hatfield, 53 Berks 248. 

R.I.-Calise v. Calise, 214 A.2d 891, 100 R.I. 306—Poi¬ 
rier V. Poirier, 267 A-2d 390, 107 R.I. 345. 

Tex.—Ward v. Ward, CivApp., 352’S.W,2d 513—In¬ 
gram V. Ingram. Civ.App., 380 S.W.2d 666, err. 
dism.—Bakken v. Bakken. CivApp., 503 S.W.2d 
315. 

Wash.^etcalf v. Metcalf. 358 P.2d 983, 57 Wash.2d 
612. 

Colson V. Colson, 470 PJki 236, 2 Wash.App. 
837. 

Wis.—l^chls V. Nehls, 124 N.W.2d 18, 21 Wis.2d 231. 
Evidence held insufficient 
Del-Hallman v. Hallman, 215 A2d 427,9 Storey 145. 
lowar-Kantaris v. KantarisK 169 N.W.2d 824. 

Ky.—Friedberg v. Friedbeig, 333 S.W.2d 762—Morgan 
V. Morgan. 427 S.W.2d 225. 

La.->Smith v. Smith, App., 148 SoJd 827, writ ref. 150 
So.2d 767, 244 La. 143. 

N.Y.—MuUanc v. Mullanc, 210 N.Y.S.2d 669, 29 
Misc.2d 194—^Anonymous v. Anonymous, 236 
N.Y.S.2d 288, 37 Misc.2d 773. 

Vt—Mandigo v. Mandigo, 266 A.2d 434, 128 Vt 446. 
Wis.—Gaiier v. Gauer, 149 N.W.2d 533, 34 Wis.2d 451. 
Sufficiency of verified allegations in unrelated 
actions 

La.—Martinez v. Slvetman, App., 288 So.2d 88. 
Marriage irretrievably broken 
Neb.—Mathias v. Mathias, 234 N.W.2d 212, 194 Neb. 
598. 

Irreconcilable differences 

N.D.—Larson v. Larson, 234 N.W.2d 861. 

9Z25. Ala.—Shivers v. Shiveis, 171 So.2d 109, 277 
Ala. 400—Baggette v. Baggette, 182 So.2d 898, 
279 Ala. 167. 

Ariz.—Davis v. Davis. 449 P.2d 66, 9 Ariz.App. 49. 
Ark.—SpruiU v. Spruill, 410 S.W.2d 606, 241 Ark. 808. 
CaL-Ogbum v. Ogbum, 34 Cal.Rptr. 800, 222 CA.2d 
95—Baker v. Baker, 43 CaLRptr. 811, 233 C.A2d 
569—Bause v. Bause, 60 Cal.Rptr. 429,252 C.A.2d 
464. 

Del—WiUcox V. Willcox, 209 A.2d 166, 8 Storey 312. 
D.C—Fisher v. Fisher, App., 259 A.2d 106. 

Fla.—Norris v. Norris, App., 202 So.2d 899—Harris v. 
Harris, App., 224 So.2d 368—Dowda v. Dowda, 
App., 225 So.2d 592. 

Ga.-Owen$ v. Owens, 127 S.E2d 897, 218 Ga. 336— 
Jones v. Jones, 141 S.E2d 457, 220 Ga. 753. 
Idaho—dayton v. Clayton, 345 P.2d 719,81 Idaho 416. 
IlL—Rank v. Rank, 246 N.E2d 12, 107 ni.AppJd 339. 
Ind.—Davis v. Davis, 161 N.E2d 619, 130 liuLApp. 
476-Kessler v. Kessler, 192 N.E2d 4, 135 Ind. 


App. 85—Copeland v Copeland, 248 N E2d 571, 
145 Ind App 73 

Iowa—Levick v Levick, 154 N.W.2d 102, 261 Iowa 
345 

Ky—Pcdivick V, Pohvkk, 375 SW.2d 683—Carter v 
Carter, 382 S.W.2d 400—Hanshew v Mullins, 385 
S.W.2d 186. 

La.—Smith v. Smith, App., 143 So 2d 233 
Md.—Miller v. Miller. 205 A2d 794. 237 Md. 237— 
Hamilton v Hamilton. 218 A.2d 684, 242 Md. 240, 
cert. den. 87 S.Ct. 239, 385 VS, 924, 17 L.Ed.2d 
147. 

Mich.—Ventro v. Ventro, 111 N.W2d 857, 364 Mich 
591. 

Miss.—Donegan v. Donegan, 117 So.2d 881, 238 Miss. 
167—Tighe v. Tighe, 123 So.2d 623, 239 Miss. 666, 
sug. orr. over. 124 So.2d 843, 239 Miss. 666—Rai¬ 
ney V. Rainey, 205 So.2d 514. 

Mo.—Mortensen v. Motenscn, App., 469 S.W.2d 852— 
Cuinmmgs v, Cummings, Apqi., 511 S.W.2d 897— 

W-J-I- V. D-E-I-, App., 

523 S.W.2d 103. 

Ncb.-Overtoo v. Overton, 133 N.W.2d 7, 178 Neb. 
267—Mercer v. Mercer, 162 N.W.2d 230, 183 Neb. 
515—Johnson v. Johnson, 163 N.W.2d 596, 183 
Neb. 670. 

Nev.—Isiarescu v. Issarescu, 415 P.2d 67, 82 Nev. 
239—Fletcher v. Fletcher, 516 P.2d 103, 89 Nev. 
540. 

NJ.—Raab v. Raab, 239 AJd 271.99 NJ.Super. 265— 
Wanscr v. Wanser, 290 A.2d 741, 119 NJ5aper. 
190. 

N.Y.—Hayden v. Hayden. 278 N.Y.S.2d 679. 27 
AD.2d 976, app. dism. 235 N.E2d 227, 21 N.Y.2d 
773, 228 N.Y.S.2d 243—Hoffman v. Hoffinan, 366 
N.Y.S.2d 701, 47 AD.2d 994. 

N.C—Fore v. Fore. 189 &E2d 520, 15 N.CApp. 226. 
Old.—Stuart v. Stuart. 433 P.2d 951. 

Or.—McGraw v. McGraw, 349 P.2d 463,220 Or. 319— 
MUkr V. MUlcr, 380 P.2d 980, 234 Or. 203—Turn- 
er V. Turner, 390 P.2d 360, 237 Or. 39—Morriss v. 
Morriss, 430 P,2d 995, 247 Or. 432—Kluesner v. 
Kluesner, 440 P.2d 866, 250 Or. 132. 

Pa.—McDaniel v. McDaniel, 35 Northumb.LJ. 91. 

R. L—Rosario v. Rosario. 229 A.2d 59. 102 R.I. 175. 

S. D.—Wiesner v. Wiesner, 119 N.W.2d 920, 80 S.D. 

114. 

Tenn.—McAlkster v. McAlkster, 396 S.W.2d 363, 217 
Tenn. 226. 

Dukes v. Dukes, App., 528 S.W.2d 43. 

Tex.—Baxia v. Baxia. Civ.App.. 522 S.W.2d 736. 
Utah—Sartain v. Saruin, 389 P.2d 1023, 15 Utah2d 
198. 

Wash.—Edinger v. Edinger, 406 P.2d 959, 67 Wash.2d 
198—Berg v. Beig, 434 P.2d 1, 72 Wash.2d 532— 
McArthur v. McArthur, 451 P.2d 923, 75 Wash.2d 
493. 


**Brown deem** 

Ariz.-Spector v. Spector. 382 P.2d 659, 94 Ariz. 175. 
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9230. Aik.—Goodin v. Goodin, 340 S.W.2d 580,232 
Ark. 853. 

Fla.—Harman v. Harman, Aj^., 128 So.2d 164—^Rodda 
V. Rodda. App., 159 So.2d 259. 

in.— Turner v. Turner, 271 N.E2d 377, 133 nLApp.2d 
710—Smith v. Smith, 289 N.E2d 667, 8 nLApp.3d 
210 . 

Md.—Parsons v. Parsons, 258 A.2d 437, 255 Md. 602. 

Mass.—PadykuU v. Padykubu 197 N.E2d 881, 347 
Mass. 768. 

Mich,—MiUctt v. MUIett, 125'N.W.2d 856, 372 Mich. 
259. 

Clii^nger v. Qippinger, 146 N.W.2d 104, 5 
Mich.App. 272—Snyder v. Snyder. 202 N.W.2d 
504, 42 MichApp. 573. 

Minn.—Dankers v. Dankers. 172 N.W.2d 318, 285 
Minn. 120. 

Mont.—Stapleton v. Stapleton. 488 P.2d 1144, 158 
Mont. 96. 
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Ohio-Holderk v. Hoiderlc, 229 NE2d 79. 11 Ohio 
App 2d 148—Linz v Linz, 293 N*E2d 100, 33 
Ohio App.2d 174 

Or—Reid Reid, 4!8 P.2d 517, 244 Or 396 

Pa—Sweitzer v Sweitzer, 42 West 13 
SC-Smith V Smith, 170 S.E.2d 650, 253 S.C 350. 
Vt.—Krupp V- Krupp, 236 A 2d 653, 126 Vt 511 
Wa&h.-Bennett v Bennea, 387 P2d 517, 63 Wash.2d 
404 

Divorce a ateusa et tboro 

La.—Carpenter v Carpenter. App, 129 SoJd 471. 
9235 Ark.—Snavciy v. Snavely, 320 S.W.2d 934,230 
Ark. 94. 

Cal.—Burt v. Burt. 9 CaLRptr. 440, 187 CA2d 36— 
Clevenger \ Oevenger, 11 Cal.Rptr. 707, 189 
CA.2d 658, 90 ALR.2d 569—Speer v Speer. 25 
CaIRptr. 729. 209 CA 2d 233. 

DC—Patterson v Patterson, App., 188 A2d 299— 
JohnscRi V Johnson, App., 221 A 2d 85—Sponger 
V Sponger. App., 248 A 2d 822. 

Fla.—Scraydar v Seraydar, App, 178 So.2d 32. 
Ga.-Benefield v. Benefield, 160 S.E2d 895, 224 Ga. 
208. 

Md.—Coover v. Coover. 267 A.2d 119, 258 Md. 643. 
Mass.—Wilde v. Wilde, 214 N.E2d 874, 350 Mass. 333. 
Miss—Neal V. Neal, 217 So.2d 639 
N.Y.—Melville v. Melville. 289 N.Y.S.2d 416, 29 
A.D.2d 970 

Ohio-Nelson v. Nelson, 154 N E.2d 653, 108 Ohio 
App. 365—Davis v. Davis, 157 N.E2d 435, 109 
Ohio App.2d 519, app. dism. 163 N.E2d 176, 170 
Ohio St 208—Rivers v. Rivers, 237 N.E2d 164, 14 
Ohio App.2d 120. 

Or.-Kelley v. Kelley, 329 P.2d 667, 214 Or. 352. 
Pa.—Comce v Corace, 203 A.2d 337, 204 Pa.Saper. 
235. 

Tex.—Schyrock v. Schyrock, Civ.App, 353 &W.2d 50 
—Duncan v. Duncan, Civ.App., 374 S.W.2d 800— 
Wonhen v. Worthen, Civ.App., 374 S.WJJd 935, 
err. dism.—Gonzalez v. Gonzalez, Civ.App., 383 
&W.2d 64—Milam v. Milam, CivAi^., 393 
S.W.2d 415. 
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92.40. Ala.—McLendon v. McLendon, 169 So.2d 
767, 277 Ala. 323. 

Ark.—Bishop v. Bishop, 480 S.W.2d 145, 252 Ark. 573. 
Ind.—Hibbard v. Hibbard, 315 N.E2d 731, 161 Ind. 
App. 422. 

Ky.—Alford v. Alfoid, 317 S.W.2d 887—Bailey v. Bail¬ 
ey, 474 S.W.2d 389. 

La.—Ash v. Ash, A{^., 169 So.2d 412. 

Mich.—Pros v. Pros, 204 N.W.2d 360, 43 Mich-App. 
449. 

Mo.—C- V. C-App., 474 S.W.2d 41. 

Neb.—Clark v. dark, 135 N.W.2d 481, 178 Neb. 796— 
Rickus V. Rickus, 158 N.W.2d S4a 1S3 Neb. 14a 
N.C—Heilman v. Heilman, 210 S.E2d 69, 24 N.C 
A|^. 11. 

Or.—Oliver v. Oliver, 337 P.2d 318,216 Or. 5—Thomp¬ 
son V. Thompson. 353 P.2d 241, 222 Or. 505. 
Pa.—Beiky v. Berky, 177 A.2d 1, 197 Pa.Sttper. 239— 
Nkastro v. Nicastro, 213 A.2d 183, 206 Pa.Siiper. 
267. 

Tex.—Mora v, Mora, Civ.App., 429 S.W.2d 660, err. 
dism. 

Wash.—Tookoff v. Tonkoff, 405 P.2d 728, 66 Wash.2d 
928. 

Evidence held suffidoit 

Fla.—Scnniners v. Sommers, A[^., 169 Sa2d 496, app. 

after remand 183 So.2d 744. 

Ga.-DuPree v. DuPree, 159 S.E2d 708, 224 Ga. 52. 
Ind.—Scott V. Scott, 209 N.E2d 49, 140 IndApp. 32a 
reh. den. 209 N.E2d 518, 140 IndAi^. 320. 
Kan.—Moran v. Moian, 411 P.2d 677, 196 Kan. 38a 
Utah—Ryan v. Ryan, 404 P.2d 247, 17 Utah2d 44. 
Wash.—Kelso v. Kelso, 448 P.2d 499, 75 Wash.2d 24. 

(2) To warrant denial of counterclaim for sqMiate 
maintenance. 

Fa.—Scanlon v. Scanlon, App., 154 So.2d 899. 

Ark.—Moore v. Moore, 409 S.W.2d 830, 241 Arlt 675. 
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La—Ka*-! v. Kar! Arp > Zi t"4 
N'H—Poll-n: . Pr.i’r-. 'T Mi 
N Y —Malag:'^. % Ma.ac,- / '\ S Zd '2Z. ' 

A D Zi ^ ’ Wax Ztl \ Y S 2d :G4 22 

A D Zd 6t)C< a?Td Z'fi N E Zi It N Y Zd 
2b2 N YSId %t :3 A LR }d :4C:, zen den %b 
S Ct I m L' S -AL lb LhdZd 20fc. sen. dci> 
86 set mi. 35.4 tS =5'I, 16 L.Ed-Zd fc»: 
Or.—Rothwell ^ Roth*eiI, 34* PZi b- 2*9 Or 221 
Va.—Plattner 4 Plattner. !!? S.E 2d I2&, 202 >a- 2b3 
Wash—Moore v Moore. 3*9 p:d 6i Wash 2d 
611 

1 3) Tc wamait denial counterciaxm for disc’rce 
DC.—Butkr s Butler, App., 23d A Id 616 

Marriige temtiasted without divorce to either 
pwty 

ldal»>—Meredith \ Meredith 434 P2d 116, <31 Idaho 
898 

92.45 Ala —Johnston i Johnston, C\, 252 So 2d 
330, 47 Aia App 215 

La.—Wood V Wood, App, 227 So 2d 656—Ma\ nor \ 
Maynor, App., 234 &.2d 426—Meyerer s Meyer* 
er, App., 255 So.2d 567—Dasis s Dasis, App. 258 
So.2a 138—Foster \ Foster, App., 262 So.2d 98 
9230 Fla.—Vecscy s Vccsey, App, 115 Sc 2d 719 
La.—Gilbert v Hutchinson, App., 135 So 2d 283. 

§ 136, -Number and Character 

of Witnesses and Corrobo¬ 
ration 

Library References 
Divorce «=»127. 

94 Pa.—Regan v Regan, 322 A.2d VI 227 Pa.Su- 
per 552 

95 lowa-Craft v. Craft. 226 N.W 2d 6 

96. Pa.—Baxter > Baxter. 159 A 2d 533. 192 PiuSu- 
per. 62. 
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3. Dismissal for lack of corroboratioii 
Ark.—Peter v. Peter, 663 S W.2d 744,10 ArkApp. 292 
S. Pa.—Mohkr v. Mohler, 79 York 47. 
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115. Ala.—Mullim v. Mullins. 190 So.2d 719, 280 
Ala. 166. 

Lloyd V. Lloyd, Civ., 243 So.2d 525.46 AIa.App. 
441. 

Ga.—Momson v. Momson. 109 S.E.2d 5!9, 215 Ga. 
143. 

Hawaii—Burkett v. Burkett, 42 Haw. 264. 

Ky.—Hadd v. Hadd. 325 S.W.2d 312. 

Mo.—Haadcim v. Hawkins, App., 462 SW.2d 818. 
Nev.—Cdolman v. Coolinan. 348 P.2d 471, 76 Nev. 43. 
Pa.—Pore v. Pore, 151 A.2d 650, 189 Pa.Super. 615— 
Delk} Buooo v. Della Boono, 163 A.2d 662, 193 
Pa.Super. 118—Shore v. Shore, 193 A.2d 753, 201 
Pa.Super, 473. 

Wahon V. Walton, 10 Chest. 603—Schraner v. 
Schraner, 64 LackJur. 42—Krause v Krause, 24 
Monroe L.R. 58—McDaniel v, McDaniel, 35 Nor- 
thiimb.LJ. 91—Flamish v. Flamish, 30 Leh.L.J. 
481. 

Tex.—Baxla v. Baxla, Civ.App., 522 S.W,2d 736. 
Wash—King v. King, 468 Pdid 464. 2 Wash.App. 386. 
Wis.—Jacobs v. Jacobs, 167 N.W.2d 238, 42 Wis.2d 
507. 

Wyo—Tyler v. Tyler. 332 P.2d 489, 79 Wyo. 200. 

Fbll and satisfactory evidence 

(3) Other statements. 

Aht—Taylor v. Perriguey, Civ., 233 So.2d 86, 45 Ala. 
App. 526. 

13. lad.—Teny v. Teny, App., 313 N.E.2d 83. 
bfimt.—Swenson v. Swenson, 101 N.W.2d 914, 257 
Misn. 431. 

13. La.—Jttoson v. Johnson, A(^., 296 So.2d 470, 
writ den., Sup., 300 So.2d 183. 

Pa.—Schraner v. Schraner, 64 LackJur. 42. 
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14.5 Pa—Der , Dei:- Buor.c'. 163 Aid 

♦■^.I. *9; paSwper Tadigs % Taddigs, IS6 
Aid 455 lOf PaSu.-er 2<J—Shore \ Shore, 195 
Aid *5:. :o: PaSuper 475 

R I — Wir^Irw '* Wmtio*. .55 .A.Id «52, 90 R1 146 

14.10 Ala —Branncr. ^ Brann.-ei. 186 Sc 2d 121, 279 
Ala 40h 

I!l—Sayid v Sa^ad, 169 N E.2d 585, 27 III App 2d 
250 

Pa —Pammer % Pairmer. 50 Leh.LJ 164—Cashman v 
Cashman. 1“ Cunab *9 
iBumitHrit}' of plaiatiff minor wife 
Ark—PeweiJ V Pcmell 420 S W.2d 528. 243 Ark. 463 
153 MaiiS —Mancuso x Mancuso, 305 N E.2d 868. 
1 Mas'i-App 867 

15.10 Aia—McDonaU x. McDonald, 193 So 2d 519, 
280 Ala. 199 

Pruitt X Pruitt, Civ , 251 Sc 2d 624, 47 Ala. App 
:zb 

Mass —Mancuso v Mancuso. S E2d 868, 1 Mass 
App 867. 

Mich -Gray x Gray, 104 N W.2d 558, 360 Mich 452 
Pa.—Shore v Shore, 195 A.2d 753, 201 Pa.Super. 473. 
Tex —Duggan v Duggan, Qx App. 446 S.W.2d 727 
Wash-Cooper v Cooper. 373 P.2d 109, 60 Wash.2d 
196—Moore x. Moore, 379 P.2d 719, 61 Wash.2d 
611 

16 D.C—Silverman x Silxennan. MunApp, 162 
A.2d 773, 
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163 Md,— CJ3. ipieted in Blankcnrfiip v. Blanken¬ 
ship, 212 .A.2d 294, 299, 239 Md 498. 

16.10 Wis-Moonen x. Moonen, 159 NW.2d 720, 
39 WB.2d 640 

17 Anz.—Lawson v Lawstm, 356 P.2d 701, 88 Anz, 
352—Acheson x Acbeson, 485 P.2d 560, 107 
Anz 235. 

Eyer v Eycr. 495 P2d 156, 17 AnzApp. 31. 
ArL-Adams v. Adams. 477 S.W2d 183. 252 Ark. 20. 
Cal—UVansefcr v. UVapseler. 24 CaI.Rptr. 206, 206 
CA.2d611. 

Del.—Rickards v. Rickards, 166 A.2d 425, 3 Storey 
134 

Fla.—Stmkins v. Simkins, Af^., 198 So.2d 648. 

Iowa—Wilson v. Wilson, 197 N.W.2d 589. 

Kan —Lindeman v. Lindeman, 404 P.2d 958, 195 Kan. 
357, 14 A.L.R.3d 698—Hayms v. Haynes, 446 
P.2d 749. 202 Kan. 83. 

La.—Pardue v. Pardue, App., 135 So.2d 116—Ellois v. 

Ellois, App., 145 So.2d 123. 

Md—Smith V, Smith, 262 A.2d 762, 257 Md. 263. 
Neb.—Rahn v. Rahn, 113 N.W.2d 189, 173 Neb. 249— 
Chipman v, Chipman, 118 N.W.2d 761, 174 Neb. 
584-Conry v. Coary, 126 N.W.2d 188, 176 Neb. 
396—Isom V. Isom, 126 N.W.2d 198, 176 Neb. 
344—Benton v. Benton, 145 N.W.2d 576, 180 Neb. 
759. 

N.J.—Jacobs V. Jacobs, 263 A.2d 155, 109 NJ.Super. 
287. 

N.D.—Bolt V. Bolt, 134 N.W.2d 506—Bankers v. Bank¬ 
ers, 139 N.W.2d 143. 

Ohio—Sullivan v. Sullivan, 152 N.E2d 761, 105 Ohio 
App. 457 

S.C—McLaughlin v. McLaughlin, 136 S.E2d 537, 244 
S.C. 265. 

Va,—Canavos v, Canavos, 108 S.E2d 359, 200 Va. 
861—Johnson v. Johnson, 191 S.E2d 206. 
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18. Pa.—Kyner v. Kyner. 10 Cumb. 109. 

19. Anz—^Williams v. Williams, 344 P.2d 161, 86 
Ariz 201. 

Del.—White v. White, Super., 254 A.2d 251. 

Fla.—Laughter v. Laughter, App., 188 So.2d 832— 
McAdam v. McAdam, App., 225 So.2d 449. 

III.—Libretti v. Ubretti, 175 N.E2d 618, 31 IlI.App.2d 
114. 
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loui—Wignall V Wignall. 161 N.W 2d 791—Schantz v 
Schantz 163 NW2d 398-Garnson v Gamson, 
179 S W Id 466 

Neb-Ross V. Ross, 119 NW2d 495, 174 Neb. 795. 

N Y —Pieronc v Picrone, 293 N.Y.S.2d 256, 57 
Miscld 516. 

SC—Crowder x. Crowder, 143 S.E2d 580, 246 S.C 

299 _Bankhead v, Bankhead, 173 $.E.2d 372, 254 

S.C 78—Richardson v, Richardson, 187 S.E2d 
528, 258 SC 135 

Va.—Reward v Rowand, 210 S.E.2d 149, 215 Va. 
344—Mcllwam v. Mcllwain, 212 S.E2d 284, 215 
Va 633 

20. Ark.—Welch x. W’elch, 491 S.W.2d 598, 254 Ark. 
84. 

Md—Ballan v. Ballan, 248 A.2d 871, 251 Md. 737. 

Colburn v. Colburn, 292 A.2d 121, 15 Md.App. 
503. 

21. Anz.—Williams v Williams, 344 P.2d 161, 86 
Anz 201. 

C al —Lawatch v. Lawatch, 327 P.2d 603, 161 C.A.2d 
780~Bratovich v Bratovich, App., 3 CaI.Rptr. 
735—Hecht v. Hecht. 342 P.2d 360. 172 C.A.2d 
581—Fnedland v. Fnedland, 345 P.2d 322, 174 
C A.2d 874 

Fia.—Pickston v. Dougherty, 109 So 2d 577, 71 A.L. 
R.2d 618 

Personal indignities 

Ark.—Dunn v. Dunn, 503 S.W.2d 168, 255 Ark. 764. 

Pz—Hole V. Hole, 50 Del.Co. 197—Pammer v. Pam¬ 
mer, 30 Leh.LJ. 164. 

Purpose of statutory requirement of corrobora¬ 
tion 

Cai.—Benam v. Benam, 3 CaI.Rptr. 410, 179 C.A 2d 
420. 

Separation for a statutory period 

Ark.—Lewis v. Lewis, 502 S.W.2d 505, 225 Ark. 583. 

22. Anz—Acheson v. Acheson. 485 P.2d 560, 107 
Ariz 235—Nesmith v. Nesmith, 540 P.2d 1229, 
112 Anz 248. 

Ark.—La Gasse v. La Gasse, 354 S.W.2d 274, 234 Ark. 
734—Powell V. Powell 420 S.W.2d 528, 243 Ark. 
463. 

Cal.—Linsk v. Lmsk, 74 Cal.Rptr. 544, 449 P.2d 760, 
70 C2d 272. 

Iowa—In re Ried*s Marriage, 212 N.W.2d 391. 

Kan — Carter v. Carter, 379 P.2d 311, 191 Kan. 80 — 
Gardner v. Gardner, 389 P.2d 746, 192 Kan. 529- 
Haynes v. Haynes, 446 P.2d 749, 202 Kan. 83. 

Neb.—Gorce v. Gorce, 194 N.W.2d 212, 187 Neb. 774. 

Wis.—^Newton v. Newton, 147 N.W.2d 328, 33 Wis.2d 
182. 

Purpose of statutory requirement of corrobora¬ 
tion 

S.D.—Masek v. Masek, 228 N.W.2d 334, 89 S.D. 62. 
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22.10. La.—Meyercr v. Meyerer, App., 255 So.2d 
367. 

Md.—Zulauf V. Zulauf, 145 A.2d 414, 218 Md. 99—Se¬ 
well v. Sewell, 145 A.2d 422, 218 Md. 63—Chofa- 
Luh Li V. U, 241 A.2d 389, 249 Md. 593. 

22,15. Kan.—Lindeman v. Lindeman, 404 P.2d 958, 
195 Kan. 357, 14 A.L.R.3d 698. 

Nature and scope of statutory requirement 

(2) Kan.—Moran v. Moran, 411 P.2d 677, 196 Kan. 

380. 

(4) Divorce not granted on unsupported evidence of 

party. 

Ohio—Wohlers v. Wohlers, 168 N.£.2d 608, 111 Ohio 
App. 405 

(5) Establishment of case by other witnesses permissi¬ 
ble where party does not tes^. 

Ohio—Wohlers v. Wohlers, 168 N.£.2d 608, 111 Ohio 
App. 405. 

23. Ill.-Sayad v. Sayad, 169 N.E2d 585, 27 Ill. 
App.2d 250—Wellman v, Wellman, 185 N.E2d 
270, 37 IlLApp.2d 130—Bidstrup v. Bidstrup, 196 
N.E2d 512, 46 ni.App.2d 160. 

Me.—Littlefield V. UttlefieW, 292 A.2d 204. 
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S.C—Sjmcn«i v Simons, 211 SE2d 555, 263 SC £09. 

Requirement not imposed by statute 
fl) Wyo^ill V G.il, 363 P 2d S6 
In Pennsyhania 

(1) Pa.—Johnson v, Johnson, 171 A 2d 638. 195 
Pa.Super. 447—Worobey v Wordbey, 190 A.2d 16*^, 
20i Pa Super. 41. 

(2) Pa.—Fitelson v Fitelson, 150 A 2d 389, 189 Pa 
Super 366—Burt v Burt. 166 A.2d 85. 194 Pa.Saper. 
34—Lombard v. Lombard, 166 A 2d 98, 194 Pa-Super. 
162-Johnson v. Johnson, 171 A 2d 638, 195 Pa.Super 
447—Mullen v. Mulleii, 214 A.2d 292, 206 Pa.Super 
470. 

Knckich v. Knckich, 20 Beaver 271—Saliga v. 
Saliga, 48 Dei. 30—Demetropolous v. E)emstropo- 
lous, 48 Del. 262—Robertson v. Robenson. 26 
Beaver 118—Flamish v. Ramish. 30 LchLJ 481 
—Bigler v. Bigler, 79 York 29. 

(3) Pa.—D’Alejandro \. D*Alessandro, 144 A 2d 

445, 187 Pa.Super. 194—Hanna v. Hanna, 171 A 2d 

646, 195 Pa.Super. 309—Pascoe v. Pascoe, 191 A.2d 

739, 201 Pa.Super 357—Arcure v. Arcure, 281 A 2 d 

694, 219 Pa.Super. 415. 

Lcsondak v. Lesondak, 23 Beaver 106—Shelbert 
V. Shelbert. 33 Nonhumb L.J. 46—Taddigs v. Tad- 
digs, 110 P.LJ. 275. afTd. 186 A.2d 455, 200 
Pa-Super. 29—Spence v. Spence, 53 DelCo 83 

(4) Pa.—Hourigan v. Houngan, 48 Luz.L.Reg. 85. 

(5) Pa.—Billinan v. Billman, 34 North. 135—Mark- 
ley V Markley, 47 Ene 25—Etter v fitter, 31 Leh.LJ. 
173—O’Neil v. O’Neil, 48 Eric 95. 

(6) Other matters. 

Pa.—Weaver v. Weaver, 22 Beaver 57—Tumier v. Tur- 
nier, 49 Del. 179—Messarosh v. Messarosh, 67 
LackJur. 29. 

In Texas 

(1) Tex.—Meyer v, Meyer, av.App., 361 S.W.2d 
935, err. dism.—^Duggan v. Duggan, Civ.App., 446 
S.W.2d 727. 

(4) Tex,—McGinnes v. McGtmies, Civ.App., 322 
S.W.2d 417—McGlathcry v. McGIathery, Qv.App., 429 
S.W.2d 187. 

(6) Tex.—Fuller v. Fuller, Civ.App., 315 S.W.2d 167. 
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233. Ala,—Shelton v. Shelton, Qv., 263 Sa2d 505, 
48 AIa.Ai^. 204—Kohn v. Kohn, Civ., 296 So.2d 
725, 52 Ala.App. 636, cert. den. 296 So.2d 730, 
292 Ala. 725. 

Omn,—Jarrett v. Jarrett, 195 A.2d 430, 151 Conn. 180. 
Kan.—Gardner v. Gardner, 389 P,2d 746 192 Kan. 529. 
Mo.—Miskimen v. Miskimen, App., 344 S.W.2d 289— 
Mayor v. Mayor, App., 351 S.W.2d 810—Pilkinton 
V. Pilkinton, App., 401 S.W.2d 505—Crimi v. Cri- 
mi, App., 479 S.W.2d 195. 

R. L—Sweet v. Sweet, 214 A.2d 191, 100 R.I. 231. 
Tenn.—Dukes v. Dukes, App., 528 S.W.2d 43. 

Tex.—Ingram v. Ingram, Civ.App., 376 S.W.2d 888— 

Houssiere v. Houssiere Civ.Ai^., 389 S.W,2d 533— 
Leonard v. Leonard, Civ App., 512 S.W.2d 771, 
err. d^. 

Credible testtmony 

Mich.—Winkdman v. Winkelman, 174 N.W.2d 46, 20 
Mich.App. 305. 

(2) As constituting preponderance of evidence. 

La.—Seeling v. Seeling, App.. 133 So.2d 161. 

23.10. m— Bidstrup v. Bidstnip, 196 N.E2d 512, 46 
Ill.App.2d 160. 

23.15. Fla,—^Moliver v. Moltver, A^)., 200 So.2d 613. 
Kan.—LaRue v. LaRue, 531 P.2d 84. 216 Kan. 242. 
Neb.—Ivins v. Ivins, 108 N.W.2d 99. 171 Neb. 838— 
Chipman v. Chipman, 118 N.W.2d 761, 174 Neb. 
584. 

24. Cal.—Barton v. Barton, 40 Cal.I^r. 676,. 230 
CA.2d 43—May v. May, 79 Cal.Rptr. 622, 275 
CA.2d 264. 

S. C.—McUughlin v. McUughlin, 136 S.E2d 537, 244 

S.C 265. 

Vt.—Strong V. Strong. 185 A.2d 924, 123 Vt. 243. 
Wyo.—Gill v. GUI, 363 P.2d 86. 

25.10. Ala.—Tate v. Tate, 148 So.2d 627, 


Shelter. Sheitor., C;v . 265 So-2d 505, 48 Aia. 
App 204 

Cal— Hecht v Hecht, 342 P2d 36D, 172 C.A:d 381 
m—BiLsky \ Bihfcv, 309 NE2d 69-, \i III App.5d 
529 

'^'eh—Sims v Sims, iTt> NW2d 6S5, ISS Neb. 479, 
app after remand 186 N W2d 491, 186 Neb 780 
N y.—Broglio V. Brogiio. 354 S Y.S 2d 688. 44 A.D 2d 
705 

Pa —Markley v .Markky. 47 Ent 25 

Persona! indignities 

Wash.—Gamache v. Gamache, 409 P 2d 859, 66 
Wash.2d 822 

25.30 Ark—Lockley t Lockkv. 519 S W.2d 52, 52- 
Ark 603 

Fla—Hillyard Hillyard, App, 212 Sold 306. 

III.-Auerbach v Auerbach, 183 N.E2d 188, 36 Ill. 
App.2d 122—Varap v. Varap. 222 N Eld 77, 76 
Ill.App.2d 402—Farah v Farafa, 323 N.E2d 361, 
25 III.App.3d 481. 

Md.—Comulada v Comulada, 199 A.2d 197, 234 Md 
287 

S.C—McLaughlin v. McLaughlin, 136 S.E.2d 537, 244 
S.C 265 

No collusion 

(2) Other insances. 

Minn.—Nelson v. Nelson. 189 N.W.2d 413. 291 Minn. 
496 

25.35. Pa.—Barr v. Barr, 331 A.2d 774, 232 Pa.Su- 
per. 9. 
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26. Pa.—Davidson v. Davidson. 156 A.2d 549, 191 
Pa.Super. 305—Hcyme v. Heyme. 171 A.2d 827, 
195 Pa.Super. 314. 

Wis.—Jacobs > Jacobs, 167 NW.2d 238, 42 Wis.2d 
507 

27. Fla.—McAdam v. McAdam, App., 225 So.2d 449. 
33.5. Wis.—Jacobs V. Jacol», 167 N.W.2d 238, 42 

Wis.2d 507. 

Failure to call available witness 

(3) Other statements. 

Ark.—Lenis v. Lewis, 502 S.W.2d 505, 255 Ark. 583. 
Pa.—Minton v. Minton, 13 Chest. 349. 
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33.10. Ariz.—Williams v. Williams, 344 P.2d 161, 86 
Ariz. 201. 

Iowa—Cimijotti v. Cimijotti, 121 N.W.2d 537,255 Iowa 
77. 

Kan.—Lindeman v. Lindeman, 404 P.2d 958, 195 Kan. 
357, 14 AL.R,3d 698. 

34. Fla.—Dworkis v, Dworids, App., 111 So.2d 70,72 
A.L.R.2d 1189—Lentz v, Lentz, App., 120 So.2d 
815—Rogers v. Rogers, App., 139 So.2d 752— 
Clutter V. Outter, A^., 207 So.2d 499, cert, den.. 
Sup., 210 So.2d 217. 

Iowa—Britven v. Britven, 145 N.W.2d 450, 259 Iowa 
650. 

Md.—CJ.S. dted in Blankenship v. Blankenship, 212 
A2d 294, 298, 239 Md. 498—Golas v. Golas. 233 
A.2d 804, 247 Md. 621—Murphy v. Murphy, 237 
A.2d 523, 248 Md. 455. 

Neb.—Humann v. Humann, 144 N.W.2d 723, 180 Neb. 
719—Benton v. Benton, 145 N.W.2d 576, 180 Neb. 
759-Gartsidc v. Gartside. 146 N.W,2d 777, 181 
Neb. 46—Applegate v. Applegate, 155 N.W.2d 337, 

182 Neb. 342—Rkkus v. Rickus, 158 N.W.2d 540, 

183 Neb. 140—Parkhurst v. Parkhurst, 171 
N.W.2d 243, 184 Neb. 687—Bauer v. Bauer, 172 
N.W.2d 231, 184 Neb. 777—Sims v. Sims, 176 
N.W.2d 683, 185 Neb. 479, app. after remand 186 
N.W.2d 491, 186 Neb, 780-Dodendoif v. Doden- 
dorf, 181 N.W2d 438, 186 Neb. 144. 

NJ.—Coven v. Coven, 165 A.2d 200, 64 NJ.Super, 6. 
Pa.—Saresky v. Saresky, 61 Lack Jur. 29. 

“To corroborate** 

Pa.—Shoemaker v. Shoemaker, 184 A.2d 282, 199 Pa. 
Super. 61. 
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34.5. Cal.—Ltpka v LipLa, 55 Cal Rptr 7!. 386 P 2d 
6'’i. bO C 2d 472—Nunes % Nunes, 41 CaLRpcr 
£ 3% P.2d 37, 62 C2d 33—Sec %. See. 5! Cal 
Rptr 888, 415 P.2d 7'’6, 64 C 2d -78 
Schuck Myers, App., 43 Cal Rptr. 215, 233 
CA-Zd :51—Simon Simon 6"' Cal.Rptr 317. 

260 CA.:d 6:6-Ma> \ May, 79 Cal.Rptr 622, 
275 C A 2d 264 

Suflicienc'^ of corroborative evidence as question for 
court trying case ftiihout jury see infra § ISQa 
S D —.Masek v Masek. 228 N W 2d 334, 89 S D. 62 
35 Kan.—Gardner v Gardner, 389 P.2d 746, 192 
Kan. 529—Lindeman v Lindeman. 404 P 2d 958, 
195 Kan 357, 14 A.LR3d 698. 

Neb—Ross v. Rots. 119 N W.2d 495, 174 Neb. 795. 
S.C—Brown v Brown, 156 SE2d 641, 250 SC 114. 
Discretion held not abased 
SD—Tyler v Tyler, 233 N,W.2d 804, 89 S.D 462 
35,5 Md—Smith v Smith, 170 A.2d 195, 225 Md. 

282—Taybr v. Taylor, 208 A.2d 685, 238 Md. 

312—Kerber v. Kerber, 214 A.2d 164, 240 Md. 

312—Fedder v. Fedder, 235 A2d 553, 248 Md. 

162—Smith V. Smith. 262 A 2d 762, 257 Md. 263. 
Wis.—Jacobs V. Jacobs, 167 N.W.2d 238, 42 Wis.2d 
507 

Grounds of divorce 

(3) Other statements. 

Kan.—Greene v. Greene. 443 P.2d 263. 201 Kan. 701. 
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36. Ark.—Koury v Koury. 323 S.W.2d 554. 230 Ark. 
536 

Iowa—Wignall v Wignall, 161 NW.2d 791 
Kan.—Carter v. Carter, 379 P.2d 311, 191 Kan. 80- 
Gardner v. Gardner, 389 P.2d 746,192 Kan. 529— 
Moran v. Moran. 411 P,2d 677, 1% Kan. 380— 
Greene v. Greene, 443 P.2d 263, 201 Kan. 701. 

37. Anz.—Kennedy v. Kennedy, 379 P.2d 966, 93 
Anz. 252. 

Spector v. Spector. 496 P.2d 864, 17 Aru^App. 

221 . 

Ark.—Anderson v. Anderson, 352 S.W.2d 369, 234 
Ark. 379—Sowards v. Sewards. 422 S.W.2d 693. 
243 Ark. 821—Walker v. Walker, 450 &W.2d 1. 
248 Ark. 93. 

Cal.—Belmont v. Bdmont, 10 CalRptr. 227, 188 
CA2d 33. 

Fla,—CJ.S. dted in Lentz v. Lentz, App., 120 So.2d 
815, 819-Clutter v. auiier, App., 171 Sa2d 544. 
III.—Seniuta v Seniuta, 334 N.E2d 261, 31 ni.Ai^.3d 
408. 

Iowa—Eridcson v. Erickson, 154 N.W.2d 106,261 Iowa 
264—In re Ried’s Marriage, 212 N.W.2d 391. 

Kan-—Gardner v. Gardner, 389 P.2d 746, 192 Kan. 
529—Saint v. Saint. 411 P.2d 683, 196 Kan. 330- 
Hayncs v. Haynes, 446 P.2d 749, 202 Kan. 83— 
Marshall v. Marshall, 490 P.2d 388, 208 Kan. 63. 
Ohio—Tomi^ns v. T<»npkins, 157 N.E2d 755, 107 
Ohio App. 229—Hobbs v. Hobbs. 186 N.E2d 134, 
115 Ohio App. 536. 

Tenn.—CJJS. quoted at length in Edwards v. Edwards, 
App., 501 S.W.2d 283, 289. 
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37^. Cal.—Hecht v. Hecht, 342 P.2d 360,172 CA.2d 
381—Ballard v. Ballard, 29 CaI.Rptr. 803, 215 
C.A.2d 79—Bause v. Bause, 60 Calilptr. 429. 252 
CA.2d 464. 

Other statements of rule 

(5) Further statemoits. 

Ariz.—Kennedy v. Kennedy, 379 P.2d 966, 93 Ariz. 
252. 

Ariu-Lewis v. Lewis, 502 S.W.2d 505, 255 Ark. 583. 
Iowa—Dvorak v, Dvorak. 149 N.W.2d 197, 260 Iowa 
233. 

Kan.—Greene v. Greene. 443 P.2d 263,201 Kan. 701— 
Talman v. Tahnan, 455 P.2d 574, 203 Kan. 601. 

37.10. Cal.—Hecht v. Hecht, 342 P.2d 360, 172 
C.A2d 381—Spivak v. Spivak, 12 Cal.RpCr. 786, 
191 CA.2d 455. 

Fla.—Lentz v. Lentz, App., 120 So.2d 815. 
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lowa—Bntven > Bnuen, 14f N 
650 

37.15 Anz.*-Kcnncd> > Kennedy, 3"9 P Zi 
Aiiz. 2S2 

Davis V Davis, 499 P,2d ”44, Anz.Apf 15 
Cal—See v See. 51 CaLRptr iiH, 415 P Zd -”b, ^4 
C2d m 

Joisen V Jensen, 16 Cal Rptr 6"” C. aZj 
643—Stmon v Simon 6” Cai Rpir 5.' ZbC 
CA.2d 626—Ma> v May, 79 Cal Rp:r 6ZZ, 2"5 
CA-2d 264 

Iowa—Schantz v, Schaiitz, 163 N V 2d 59« 

Kan.—Saint v Samt, 411 P 2d 683. 196 Kan 53 l 

SaecesHTe acts of iU-treatment 

(1) ai—Nunes v. Nunes, 41 CalRftr 5, pid 
37. 62 C.2d 33. 

37JS0 Cal.—Lawatch v Lawaich, 327 p 2d elii, iti 
CA 2d 780—Bratovich v Bratuvich 5 Cal Rptr. 
735. 179 C.A.2d 420-Hayes v Hayes, 5 Cal Rpir. 
509, 181 C.A 2d 634—Cardew v Cardev*, 15 Cal 
Rptr 620. 192 CA2d 502—Elam v Eiam, S3 
Cal.Rpir 275, 2 C.A.3d 1013. 

37.25 Fla.—Bradfcml v. Bradford, App., 2u4 SoZd 
344. 

Other statements of mle 
(3) Sufficient to satisfy impartial and rea.sonablc mind 
that matmai testimony is true 
Ariz.—Davis v. Davis, 499 P.2d 744, 18 Anz App 13 
Corroboration held insofficient 
Iowa—Dvorak v, Dvorak, 149 N W.2d 197, 260 Iowa 
233 
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3735. Cal.-Hecht v. Hechl, 342 P2d 360, r2 
CA,2d 381. 

N.J.—Coven v. Coven, 165 A.2d 200, 64 N.J Super. 6 

Orcmnstances separation 

(2) Separation agreement may corroborate testimony 
that separatioa was voluntary 

Md.— T-ukat V. Lukat, 319 A.2d 818, 21 Md.App 354. 
37.40. m—Undahl v. Lindahl, 120 N W 2d 142,19 
Wis.2d 379, reh, den. 121 N.W.2d 286. 19 Wis2d 
379, 

Iowa—Hand v. Hand, 133 N W.2d 63, 257 Iowa 643 
39. CaL—Bause v. Bause. 60 Cal.Rptr 429, 252 
CA.2d 464. 

Iowa—Britven v, Bntven, 145 N,W.2d 450, 259 Iowa 
650-WignalI v. Wignall, 161 N W.2d 791— 
gi«tt«ntT V. Schantz, 163 N.WJd 398—Gamson > 
GarrisoR. 179 N.W.2d 466—In re Boyd’s Mamagc, 
200 N.W.2d 845, 55 A.L R.3d 570—In re Collins’ 
Maniage, 200 N.W.2d 886. 

Kan.-Gaiter v. Caner, 379 P.2d 311, 191 Kan, 80— 
Moran v. Moran, 411 P.2d 677. 196 Kan 380- 
Haynes v. Haynes, 446 P.2d 749, 202 Kan. 83— 
Talman v. Talman, 455 PJld 574, 203 Kan 601— 
V. Marshall, 490 P.2d 388, 208 Kan. 63. 
NJ.-&altngi v. ScaUngi. 320 A.2d 475, 65 NJ. 180. 
S.C.—^McLaughlin v. McLaughlin, 136 S.E.2d 537, 244 
S.C. 265. 
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403, Cal.—Manzanares v. Manzanares 12 Cal Rptr. 
239. 190 C.A.2d 771. 

Tenn.—CJJS. quoted at kngth io Edwards v. Edwards, 
App., 501 S.W.2d 283, 289. 

40.10. Del.—Reynolds v. Reynolds, 237 A.2d 708. 
FfaL—Hillyard v. Hiilyard, App., 212 So.2d 306. 
Minn.—Simberg v. Smberg, 94 N.W 2d 270, 254 Mtnn. 
138. 

41. Ariz.—Kennedy v. Koinedy, 379 P.2d 966. 93 
Ariz. 252—Nesmith v. Nesmith, 540 P.2d 1229, 
112 Ariz. 248. 

Dave V. Davis, 499 P.2d 744, 18 Anz.App. 13. 
Aik.—Ctnnical v. Cannkal, 441 S.W 2d 103, 246 Ark. 
1142—Wafter v. Walker, 450 S.W.2d I, 248 Ark. 
93—Breazeak v. Bceazeak, 451 S.W.2d 865. 248 
Aik. 437—Weber v. Weber, 508 S.W.2d 725, 256 
Ark. 549. 
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'C C Id Z'Z 

.... * Schuizc, :3 Ca Rptr 69?. 206 C.A ::d 
1 iO— l.(»V.ir,je'er V LeVansele’’ 24 Cal Rptr. 206, 

Z'jt C Aid ell—Ballard v Ballard. 29 Cal Rptr 
C A 2d "9_SiiRon V Simon, 6” CalRptr 
Zt?l C A Zd 6Z6—Elam V Elam, S5 Cal Rptr. 

Z“f Z C ?d Ivl.‘ 

Ru - App. 161 So Zd 22”-Bradford v. 

Brudfj'ra App. 204 ScZd 544—Barco v Barco, 

App 2Z: So 2d 22—Hiflyard v Hillyard, App., 

::: s. id 306 

Icwa—Lchmkuhl v. Lehmkuhl, 145 N.W 2d 456, 259 
t\b 

Mi-Sliiu . S.,la, a.3 A.M 555, 257 Md 4« 
Slcnge: \ Slenger, 28t A 2d 552, W Md.App 

S C —McLa-ghlin v McLaughlin, 136 S E.2d 537, 244 
SC 265 

Hody contested actk»is 
(3l Other statements 

Anz.—Specior v S^tor. 4% P.2d 864, 17 .Anz App. 

221 

Fla —McAflam v. McAdam. App., 225 So 2d 449. 

Slight cofT<d>orati<Ni soi^icient 

Anz—Lawson v Lawson. 356 P.2d 701, 88 Anz 352. 

41.5 Ca! —Manzanares v, Manzanares, 12 Cal.Rptr. 
239, 190CA.2d 771. 

42 Neb—Thompson v. Thompson, 127 N.W.2d 729, 

176 Neb 852 

43 Md—Zulauf v. Zulauf, 145 A.2d 414, 218 Md. 

99. 

Neb—Laughrey v. Laughrey, 105 N.W.2d 576, 171 
Neb 132—Schwarck v. Schwarck. 122 N.W.2d 
489, 175 Neb 560. 

43.5 Fla—Mufson v. Mufson, App., 245 So.2d 110. 
Kan —Lmdeman v. Lindeman, 404 P.2d 958, 195 Kan. 

357, 14 ALR.3d 698. 
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44 Cal.—Manzanares v. Manzanares, 12 Cal.Rptr 

239. 190 CA2d 771. 

Indignities 

(2) Kan.—Moran v. Moran, 411 P.2d 677, 196 Kan. 
380 

t3) Tesumony must be directed toward specific acts 
and not isolated incident. 

Ark —Dunn v. Dunn, 503 S,W.2d 168, 255 Ark. 764. 
45. Ill-Motykowski v. Motykowski, 282 N.E2d 458, 

4 m.App.3d 957. 

48. Cal.—Fong Hong May v. Fong Wan, 333 P.2d 
797, 166 C.A.2d 706. 

Md.— Ham ilton v. Hamilton, 218 A.2d 684, 242 Md. 

240, cert den. 87 S.Ct. 239, 385 U.S. 924, 17 
L.Ed.2d 147. 

51. lowa-Smith v. Smith, 139 N.W.2d 453, 258 Iowa 
557 —Bullocks v. Bullocks, 144 N.W.2d 924, 259 
Iowa 496—Erickson \. Enckson, 154 N.W.2d 106, 
261 Iowa 264—Wignall v. Wignall, 161 N.W.2d 
791. 

Pa.—Pore v. Pore, 151 A.2d 650, 189 Pa.Super. 615— 
Hanna v. Hanna, 171 A.2d 646, 195 Pa.Super. 309. 
Invemizzi v. Invernizzi, 51 DeLCo. 140. 

S.C.—CJS. quoted at length in McLaughlin v. 

McLaughlin, 136 S.E2d 537, 540, 244 S.C 265. 
Tenn.—CJJS. quoted la Edwards v. Edwards, App.. 
501 S.W.2d 283, 289. 

Tea.—Houssiere v. Houssiere, Civ App., 389 S.W.2d 
533. 

52. Iowa—Hand v. Hand. 133 N.W.2d 63, 257 Iowa 
643. 

Md.—Zulauf V ZuUuf, 145 A.2d 414,218 Md. 99-Co- 
mulada v. Cdmulada, 199 A.2d 197,234 Md, 287— 
Soles V. Soles. 238 A2d 235. 248 Md. 723. 

N.J.—Lowcnsicn v, Lowensten, 190 A.2d 882, 79 NJ. 
Super. 124. 

Pa.—Fenol v. Fenol, 30 Leh.LJ. 376. 

Tenn.—CJil. quoted in Edwards v. Edwards, App.. 
501 S.W.2d 283, 289. 
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52.5 NJ —Coven v. Coven, 165 A2d 200, 64 NJ. 
Super. 6 

Oh!o-WiIey V W’iley, App.. 153 NE2d 784. 

Admissions contained in defendant's 
answer have been held sufficient to 
corroborate plaintiffs case.^^‘ 

52,6. Ohio—Wilson v. Wilson, 237 N.E.2d 421, 14 
Ohio Ai;^.2d 148. 

52,10. Cal.— Manzanares v. Manzanares, 12 CaI.Rptr. 

239, 190 C.A.2d 771. 

Md.—Hoffman v. Hoffman, 215 A.2d 808, 241 Md. 

118. 

53. La.—Mason v. Mason, App., 155 So.2d 216. 

Va,—^Johnson v. Johnson, 191 S.E2d 206. 

54.5. Ariz.—Becchelli v. Becchelli, 497 P.2d 396, 17 
* Anz.App. 280, op. approved as supp. 208 P.2d 59. 

109 Anz. 229. 

Ark.— Anderson v. Anderson, 352 S.W.2d 369, 234 
Ark. 379—La Gasse v. La Gasse, 354 S.W.2d 274, 

234 Ark. 734—Connor v. Connor, 408 S.W.2d 486, 

241 Ark. 405—Walker v. Walker, 450 S.W.2d 1, 

248 Ark. 93—Breazeale v. Breazeale, 451 S.W.2d 
865, 248 Ark. 437—GuUctt v. Gullett, 473 S.W.2d 
180, 251 Ark. 497— Ferguson v. Ferguson, 473 
S.W.2d 869, 251 Ark. 585—Lewis v. Lewis, 502 
S.W.2d 505. 255 Ark. 583. 

Cal.—Lawatch v. Lawatch, 327 P.2d 603, 161 C.A2d 
780—Benam v. Benam, App., 3 Cal.Rptr. 410— 
Bratovich v. Bratovich, 3 Cal.Rptr. 735, 179 
C.A.2d 420—Hayes v. Hayes, 5 Cal.Rptr. 509, 181 
C.A.2d 634—Friedland v. Friedland, 345 P.2d 322, 
174 C.A2d 874—Spivak v. Spivak, 12 Cal.Rptr. 
786, 192 CA.2d 455—Ruddell v. Ruddell, 19 Cal. 
Rptr. 465, 200 C.A.2d 626—Muther v. Muther, 28 
Cal.Rptr. 200, 212 C.A.2d 778—Hutchinson v. 
Hutchinson. 36 Cal.Rptr. 63, 223 C.A.2d 494— 
Barton v. Barton, 40 Cal.Rptr. 676, 230 C.A2d 
43—Baker v. Baker, 43 Cal.Rptr. 811, 233 C.A.2d 
5 ^ 9 -^iinon v. Simon, 67 Cal.Rptr. 317, 260 
C.A.2d 626. 

DeL-R. A A. v. W. S. A, 269 A2d 207. 

D.C.—Gaskins v. Gaskins, Mun.App., 175 A2d 783— 
Pearsall v. Pearsall, App., 197 A2d 269. 

Fla.—McMullen v. McMullen, App., 185 So.2d 191— 
Gregory v. Gregory, App., 208 So.2d 483—Hill¬ 
yard V. Hillyard, App., 212 So.2d 306—Harris v. 
Harris, App., 224 So.2d 368. 

Ind.—Carhn v. Carlin, 191 N.E2d 517, 135 Ind.App. 
26. 

Iowa—Arnold v. Arnold, 133 N.W.2d 53, 257 Iowa 
429—Hand v. Hand. 133 N.W.2d 63, 257 Iowa 
643—Britven v. Britven, 145 N.W.2d 450, 259 
Iowa 650-WignaIl v. Wignall, 161 N.W.2d 791- 
Schantz v. Schantz, 163 N.W.2d 398—^Wilson v. 
Wilson, 197 N.W.2d 589—In re Collins’ Marriage, 
200 N.W.2d 886—In re Morgan’s Marriage, 218 
N.W.2d 552. 

Kan.—Carter v. Carter, 379 P.2d 311, 191 Kan. 80— 
Gardner v. Gardner, 389 P.2d 746, 192 Kan. 529— 
Talman v. Talman, 455 P.2d 574, 203 Kan. 601. 
La.—Smith v. Smith, App., 148 So,2d 827, writ ref. 150 
So.2d 767, 244 La. 143. 

Md.—Provenza v. Provenza, 172 A2d 503, 226 Md. 
63—^Bryce v. Bryce, 181 A.2d 455, 229 Md. 16, 98 
AL.R.2d 917—Fortman v. Fortman, 243 A2d 
517, 250 Md. 255—Stewart v. Stewart, 260 A2d 
71, 256 Md. 272—Carpenter v. Carpenter, 262 
A2d 564, 257 Md. 218—Styka v. Styka, 263 A.2d 
555, 257 Md. 464—Spencer v. Spencer, 265 A2d 
755, 288 Md. 281. 

Dupree v. Dupree, 338 A2d 323, 26 Md.App. 
481. 

Minn.—^Anderson v. Anderson, 184 N.W.2d 415, 289 
Minn. 339. 

Miss.—Gatlin v. Gatlin, 234 So.2d 634. 

Mo.—Modes v. Modes, App., 402 S.W.2d 14. 
Nd>.-Clark v. Clark, 135 N.W.2d 481, 178 Neb. 796- 
Read V. Read, 139 N.W.2d 829, 179 Neb. 637- 
Humann v. Humann, 144 N.W.2d 723, 180 Neb. 
719—Gartside v. Gartside, 146 N.W.2d 777, 181 
Neb. 46—Parkhurst v. Parkhurst, 171 N.W.2d 243, 
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184 Neb. 687—Bauer v. Baiier, !72 NW2d 231, 
184 Neb. 777—Suns \ Sims, 176 N.W 2d 683, 185 
N* 780* f«nand 186 N.W 2d 491, 186 

NJ.—Scalingi v. Scalingi, 320 A.2d 475, 65 NJ 180. 

Coven V. Coven, 165 A,2d 200, 64 SJ.Super 
6—Lowensten v. Lowensten, 190 A 2d 882 79 
NJ.Super. 124. 

S C.*^ilfillan V. Giifillan, 130 S.E.2d 578, 242 S C. 

Tenn.—Edwards v. Edwards, App., 501 SW2d 283. 

Va.-SolIic V. Sollic, 120 S.E.2d 281, 202 Va. 8S5-Mar. 
tin V. Martin, 120 S.E2d 471, 202 Va. 769— Davis 
V. Davis, 143 S.E2d 835, 206 Va 381 

Wis —Schipper v. Schipper, 174 N.W.2d 474, 46 Wis.2d 
303. 

Paramour 

Md.—Ouellette v. Ouellette, 229 A.2d 129, 246 .Md 
604, 23 A.LR.3d 1. 
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54.10. Aria.-Williams v. Williams, 344 P.2d 161, 86 
Ariz. 201. 

Eyer v. Eyer. 495 P.2d 156. 17 An 2 ,App, 31. 

ArL-Wood v. Wood. 340 S.W.2d 393, 232 Ark. 812— 
Smith V. Smith, 433 S.W.2d 835, 245 Ark. 668- 
Morlan v. Morlan, 502 S.W.2d 628, 255 Ark. 799, 

Cal.—Manzanares v. Manzananes, 12 CaLRptr. 239 190 
CA.2d77!. 

Del.—T. V. T., 314 A.2d 176. 

Fla.—Dworkis v. Dworkis, App., Ill So.2d 70, 72 
A.L.R.2d 1189—Fisher v. Fisher, App., 134So.2d 
277—Laughter v. Laughter. Ari., 188 So.2d 832— 
Doyle V. Doyle, App., 189 So.2d 369—autter v 
autter, App.. 207 So.2d 499, cert, den.. Sop., 210 
So.2d 217, 

Kan.—Moran v. Moran. 411 P.2d 677, 196 Kan. 380- 
Saint V. Saint. 411 P.2d 683, 196 Kan. 330. 

Md—Fedder v. Fedder. 235 A.2d 553, 248 Md. 162— 
Smith V. Smith, 262 A.2d 762, 257 Md. 263.. 

Deck V. Deck, 278 A.2d 434. 12 Md.App. 313. 

Neb.—Laughiey v. Laughrey. 105 N.W.2d 576, 171 
Neb. 132—Corny v. Conry, 126 N.W.2d 188. 176 
Neb. 396—Hahn v. Hahn, 138 N.W.2d 722, 179 
Neb. 481—Gorec v. Goree, 194 N.W.2d 212, 187 
Neb. 774. 

NJ.-Speck V. Speck. 288 A.2d 50,118 NJ.Super. 411. 

Ohio—Stephens v. Stephens, App., 156 N.E2d 159. 

S.C—McLaughlin v. McLaughlin, 136 S.E2d 537, 244 
S.C 265—Brown v. Brown, 156 S.E2d 641, 250 
S.C 114. 

Va.—Graham v. Graham, 172 S.E2d 724, 210 Va. 
608—Mcllwain v. Mcllwain, 212 S.E2d 284, 215 
Va. 633. 

Mother 

Md—Abrams v. Abrams, 229 A.2d 103, 246 Md 588. 
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54,50. Md.—Taylor v. Taylor, 208 A.2d 685, 238 Md, 
312. 

Neb.—Kinch v. Kinch, 95 N.W.2d 319,168 Neb. 110— 
Uughrey v. Lau^rey, 105 N.W.2d 576, 171 Neb. 
132—Hahn v. Hahn,. 138 N.W.2d 722, 179 Neb. 
481. 

Ohio—Sullivan v. Sullivan, 152 N.E2d 761. 105 Ohio 
App. 457. 

Purpose of statute 

(4) Other purposes stated. 

Cal.—Woodworth v. Woodworth, 51 Cal.Rptr. 410, 242 
CA.2d 301. 

^^•*~Hiisband v. Wife, 253 A.2d 63, app. after remand 
253 A.2d 67. 


Md —Comulada 
2S? 


ComulMla. 199 A 2d 197, 234 Md. 


Neb —Chipman v Chipman, I !« N W 2d “61, 174 Nd> 
584 

Adultery 

H) Ala.—Pruitt \ Pnuu, Civ.. 251 So 2d 624, 47 
Ala.Af^ 126 

NY-J V. J.. 228 N.YS2d 950. 35 Misc2d 243. 

56. Mich.—Smith v Smith, ill N.W.2d 806. 365 
Mich. 122 

NJ —Lowensten v. Lowensten, 190 A 2d 882, 79 NJ 
Super 124. 

57 Ala.—Killingsworth v Kilhngsworth, 217 So 2d 
57, 283 Ala. 345, stpp. after remand 226 So 2d 308, 
284 Ala. 524 

III.— McCarrel v McCanel, 309 N.E2d 252, 17 Ill 
App.3d 1034, app. after remand 363 N.E.2d 198, 6 
IlI.Dec. 669, 48 IH.App.3d 666, 

Iowa—CJ.SL cited in Kayser v. Kavser, 164 NW2d 
95, 102. 

Md.—Zaiauf v. Zulauf, 145 A.2d 414, 218 Md. 99— 
Soles v. Soles. 238 A.2d 235, 248 Md. 723. 
Evidence held iosuffident 

Conn.—Brodsky v. Brodsky. 216 A.2d 180, 153 Conn. 
299. 

58. Ala.—Watson v. Watson, 178 So.2d 819. 278 Ala 
425. 

Dale V. Dale. Qv.. 310 So.2d 225, 54 Ala.App. 
505—Hubbard v. Hubbaid, Civ., 317 So.2d 489, 55 
Ala.App. 521, cert, den 317 So.2d 492, 294 Ala. 
759. 

D.C.—Hagans v. Hagans, App.. 215 A.2d A.2d 842. 
N.Y.—Crowley v. Crowley. 186 NY.S.2d 60. 18 
Misc.2d 588-J. V. X, 228 N.Y.S.2d 950. 35 
Misc.2d 243. 

Pa.—Shoemaker v. Shoemaker, 184 A.2d 282, 199 Pa. 
Super. 61—Campbell v. Campbell. 208 A.2d 36, 
205 Pa.Super. 207. 

Mason v. Mason, 10 Chest 168. 

Adultery 

Ala.—Pruitt v. Pruitt Civ., 251 S6.2d 624, 47 Ala.App. 
126. 
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583. Ind.—Maisico v. Marsico, 290 N.E2d 99, 154 
Ind.App. 436. 

Mo.—Cox v. Cox, App., 488 S.W.2d 275. 

59. III.—O’Connell v. O’ConneU, 326 N.E2d 200, 27 
ni.App.3d 204. 

Admissitm of alleged paramour 
NJ.—Wanser v. Wanser, 290 A.2d 741, 119 NJ.SuDer. 
190. 

60. Ohio—Glhncher v. Glirocher, 278 N.E2d 37, 29 
Ohio App.2d 55. 

CorroboratiTe evidence held sufficient 
(2) N.Y.—Crowley v. Crowley, 186 N.Y.S.2d 60, 18 
Misc.2d 586. 

Pa.—Shoemaker v. Shoemaker, 184 A.2d 282, 199 Pa. 
Super. 61. 

Corroborative evidence held iusuffideut 

(1) Ala.—Watson v. Watson, 178 So.2d 819, 278 Ala. 
425. 

(2) Ala.—Dale v. Dale, Qv., 310 So.2d 225, 54 Ala. 
App. 505. 

D.C—Hagans v. Hagans, App., 215 A.2d 842. 

(3) Indignities. 

Ark.—Goodloe v. Goodloe, 487 S.W.2d 593, 253 Ark. 
550, 
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63. Pa.—Shoemaker v. Shoemaker, 184 A.2d 282, 199 
PaJSuper. 61. 
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55. Ala.—Smith v. Smith. 106 So.2d 260, 268 Ala. 
348. 


6330. Evidence held suffident 
(I) D.C—Johnson v. Johnson, App., 203 A.2d 708. 
Tex.-Esparza v. Esparza, Civ.App., 382 S.W.2d 162. 
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EvMence held lusufRcfent 

t4) Other matters 

Mo—Pilkmton v Pilkinion, App. 401 SW.2d 505, 
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7230 Ind —Bohannan i Bdiannan, 167 N E.2d 717, 
132 Ind.App 504 

R.I.—Parker v Parker, 238 A.2d 57, 103 R.I. 435. 
Tex—Padgett Padgen, Civ App., 341 S.W.2d 470— 

Schyrock v Schyrock. Civ App., 353 S W 2d 50. 
7235 La—H inchey v. Hinchey. App., 203 So.2d 
409. writ ref. 204 So.2d 578, 251 La. 403. 

W’ash.—Thomas v. Thomas, 363 P 2d 107, 58 Wash.2d 

Change of domidie 

(2) Other matters 

CMtl—Graham >. Graham. 330 P.2d 1046. 

7235. Ne^ —Smith v. Smith, 529 P.2d 209, 90 Nev' 
422. 

73 Ark—Champ v. Champ, 314 S.W.2d 503. 229 
Ark. 292. 

Pa.—Grant v Grant, 4! D. & C.2d 292, P Cumb. 40, 

Evid^ held to establish reddence or domicile 
in state m* county 

Ala.—Hardin v. Hardin. 169 So.2d 762, 277 Ala. 318— 
McDonald v. .McDonald, 193 So.2d 519, 280 Ala. 
299. 

Anz.—Bialac v. Bialac. 386 P.2d 852, 95 Ariz. 86. 
ArL-Cole v. Cole, 343 S.W.2d 561, 233 Ark. 210. 
Cal—Ballard v. Ballard, 29 Cal Rptr. 803, 215 C.A.2d 
79-Cooper v Cooper, 74 Cal Rptr 439, 269 
C.A.2d 6. 

Conn.—Adame v. Adame. 225 A.2d 188, 154 Conn 
389. 

Schreiber v. Schreiber, 231 A.2d 658, 27 Q»n. 
Sup. 121. 

D.C—Seabrook v. Scabrook, App.. 264 A.2d 311. 

Fla.—Katz v. Katz. App., 159 So.2d 241 Orlowitz v. 
Orlowitz, App. 187 So.2d 670, decision quashed. 
Sup., 199 So.2d 97, conf. to 201 So . 2 d 97—Pecker 
v. Pecker. App., 240 So.2d 528—Refaack v. Reback, 
App., 296 So.2d 541. 

Ga.—Smith v. Smith, 156 S.E2d 916, 223 Ga. 551— 
Abou-lssa V. Abou-Issa, 189 S.E2d 443, 229 Ga. 
77—Reynolds v. Reynolds. 213 S.E2d 841, 233 
Ga, 799. 

Idaho—Milboum v. Milbourn, 384 P.2d 476. 86 Mahn 
213 

Ill.—Kijowski V. Kijowski, 183 N.E2d 583, 36 ffl. 
App.2d 94—Garrison v. Garrison, 246 N.EJd 9, 
107 lILApp.2d 311. 

Iowa—Julson v. Julson, 122 N.W.2d 329,255 Iowa 301. 
Kan.—Buehne v. Beuhne, 378 P.2d 159, 190 Kan. 666. 
Ky.—Halcomb v. Halcomb, 337 S.W.2d 32—Goetz v. 
Goetz, 341 S.W.2d 249—Harnhew v. Mullins, 385 
S.W.2d 186. 

La.—Nugent v. Nugent, App., 126 So.2d 387—Carrier 
v. Carrier, 258 So.2d 115, 

Mass.—Lycuigus v. Lycargus, 254 N.E2d 263, 356 
Mass. S38. 

Mo.—Rogers v. Rogers, App, 399 S.W.2d 606—Sharp 

v. Sharp, App., 416 S.W.2d 691—L- J_ 

S-V. V-H-S-, App.. 514 S.W.2d 1. 

Neb.—Willie v. WUle, 93 N.W.2d 501,'l67 Neb. 449. 
Nev.—Baker v. Baker, 350 P.2d 140, 76 Nev. 127— 
Thurston v. Thurston. 487 P.2d 342, 87 Nev. 365. 
N.M.—Davey v. Davey, 422 P.2d 38. 77 N.M. 303. 
N.C-Clarke v. Clarke. 190 S.E2d 39a 15 N.CApp, 
576. 

N.D.—Slade v. Slade, 122 N.W.2d 160. 

Ohio—Siwies v. Spires, 214 N.E2d 691, 7 Ohio Misc. 
197. 

OkL—Bixby v. Bixhy, 361 P.2d 1075—Frankovich v. 
Frankovich, 459 P.2d 583. 

Pa.-~Honie v. Horne, 159 A.2d 239, 191 Pa.Sttper. 
627—DiMtlia v. DiMilia, 203 A,2d 382,204 Pa.Su- 
per. 188—Yohey v. Yobey, 208 A.2d 902, 205 
Pa.Sttper. 329. 

Hinkle v. Hinkle, 48 Luz.LReg. 41—Barnes v. 
Barnes, 26 D. A C2d 101. 
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SC —Casque v Casque. 143 S E Zd all ZAt SC 422 
Test—S:esei5son v S:sve'Vrf'r,, C:^ App *52 SV^Id 
92—Shankles s Shar.kles. Cis App 445 S Zd 
8C5—Stac> s Stacj, Cjv App 4SC Zd 4"9 
Wash —Thomas v Themas, *62 PZd ICT, 5« 14a<sh 2d 

Brunson s. Brunson, 4’'2 P 2d 586. 2 W ash App 
809—Marcus s Marcus, 4-'5 PZd 5“!. 2 Wash 
App 3*’0 

W'yo —Causs s Gauss, 459 P 2d 369 
Evideiice held insufficient 
il) Ala,—Golden s Gdden, 147 So 2d 825, 274 Aia. 
235—Ea pane Phillips, !52 SeZd 144, 275 Ala. 80 
McCough V MsGough, 261 So 2d 49, Cis , c«r- 
tioran denied 261 So,2d 53, 47 Ala.App *^14 
Anz.—Jizmgtan \ Jizmejian, 492 P2d 120S, !6 Anz 
App 270 

Conn—Craig s Craig, 154 A 2d 8S1, 2! Conn Sup 
359 

Fla.—Baker v Baker, App , 105 So 2d 506—Hostler s 
Hostkr, App, ISl ^2d 672 
Ind—Bdsannan v Bohannan. 167 NE2d "17. 132 
IndApp 504 

La.—Shockc)' v Shocke). 149 So 2d 111. 

<%io—Bowers s Baughman, 28! N £ 2d 201, 29 (%io 
App.2d 277 

Pa—Nichollss Nicholls, 65 Lack Jur 213 
Tex.—Langford s Langford, Civ App., 337 S W' 2d 181 
—Alliuns V. Allums, Civ App.. 465 S W.2d 461, 
err dism. 

WVa.—Belcher v Belcher, 151 S.E-2d 635 
(2) Fla.—Wetherstein v. Wetherstein, App., ill 
So.2d 292. 

Ill.—Kovac V Kovac, 167 NE2d 281. 26 I!lApp.2d 
29. 

La—Fresokme O'Beime, App., 146 So2d 41. 

Evidoice held saffideBt to show that residence or 
domicile in state or county not established. 

Ark.-Wheat v. WTwat. 318 S,W.2d 793, 229 Ark. 841 
Fla.—Rosborough v. Rosborough, App., 208 So.2d 470. 
La.—Kug V. King, App., 173 So.2d 882 
Mass.—Sears v. Scars, 183 N.E2d 103, 344 Mass. 755. 
Miss.—Moran v. Moran, 173 So.2d 916. 252 xMiss. 890. 
ETidence held to show no jurisdiction 
D.C—Plater v. Plater, Mun.App.. 172 A.2d 142. 
Tex.—Padgett v. Padgett, Civ.App.. 341 S.W,2d 470- 
Vickcrslalf v. Vickcrstaff. Civ.App„ 392 SW.2d 
559—Allen v. Allen, Civ.App., 397 S.W.2d 99. 

Evidence held insufficient to show domicile not 
ncfnired 

Pa.—Home v. Home, 159 A.2d 239, 191 Pa.Super. 627. 
Evidence held to show jurisdiction 
COlo.—MttlhoUen v. Mulhollen, 358 P.2d 887, 145 
Colo. 479. 

Minn.—Houge v. Houge, 157 N.W.2d 516, 280 Mmn. 
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' 66—Squier v. Sqtikr, 394 P.2d 83, 238 Or. 191— 
Hoss v. Hoss, 419 P.2d 940 245 Or. 1—Weinstein 
V. Weinstein, 425 P.2d 544, 246 Or. 389. 

Pa.—Hanna v. Hanna. 171 A.2d 646, 195 PaSuper. 
309—Darcy v. Darcy, 176 A2d 919, 197 Pa.Super. 
100—Verbalis v. Verbalis, 211 A.2d 130, 206 Pa. 
Super. 87. 

Turpack v. Torpack, 68 LackJur. 32. 

Tenn.—Ratano v. Rdtano, 373 S.W.2d 213, 52 Tom. 
App. 289—Stone v. Stone. 409 S.W.2d 388, 56 
Tenn.Ai9. 607. 
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490 

Tm —MicidIes»onh > Midaies»-ni;. CuArp. ij, 
SW2d ^90—O'Beiur \ O’Bcnar C:v Ate. 4IC. 
SW.2d 214, err dism 

V*.—Goldmar % Goklriar.. Ill SE2d S4' ’4t 
WV» 855 

W»—Jacobs \ Jacobs, 16' NW^! *.■;, 42 W.s 22 
507~Mamn v Martin. r4 \W2d 468 46 
Wo 2d 2!8. 

|Mge491 

74^ Ga ^Perkins s Perkins. 179 SE2d 5IS, 22“ 
Ga 177 

Ind—Sylvester v Sylvester, 154 N E-2d "4“, 129 Ind 
App. 168—Newton v Newton, 194 NE2d 4:5, 
135 Ind App 451—Woodcox s Woodeex, 200 
N.E2d 231, 136 Ind.App 2*?5—Hill s Hill, 204 
N.E2d 222, 136 fnd.App 630 
Iowa—Punelh s Punelli, 149 N W 2d 7S4, 260 Iowa 
549—Garrison v Gimson, 179 N W 2d 466 
Ky.—Lewis v Lewis, 354 S W 2d 2S7 
La.—Legleu s Legleu, App., 187 So 2d 6. 

Minn.—(Mtmanns v. CMtmanns, 121 \*W2d "9, 265 
Minn 377 

N.Y.—George v George, 313 NYS2d 85, 34 ADZd 
888—Bruno v. Bruno, 355 NYS2d ST, 4< 
A.D.2d 707. 

N.D.—Slade v. Slade, 122 N W 2d 160 
Or.—Nebon v Nelson, 35G P2d ^C2, 221 Or !P 
Tex.—Batte v. Batte, Qs.App.. 349 SW2d 112— 
McAfee v McAfee, Civ App.. 369 S W.2d 669 
Wash.—Short v. Short, 340 P 2d 168 54 Wash 2d 284 
Wis.—Nicholas v. Nicholas, 124 NW2d ? 21 Wis2d 
318—Heffeman v. Heffeman, 134 N W2d 439, 27 
Wis.2d 307—Newton v, Newton, N W 2a 328, 

33 Wis.2d 182—Gauer v Gaucr. 149 \ M :j 535. 

34 Wis.2d 451 

74JM. Cok).—Sterling v Sterling, App . 496 P 2d 
1078. 

HL—Hayes v, Hayes. 254 N.E2d 288, 117 Ill.App 2d 

211 . 

Mich.—Bcczek v. Beczek, 103 N,W.2d 355, 359 Mich. 
677—Donovan v. Donovan. 122 N.W2d 658. 370 
Mick 507. 

Dorozenko v. Doroa^enko, 149 N W.2d 202, 6 
MkkApp. 336—Lachman v. Lachman, 161 
N.W.2d 437, II Mich.App. 425—Steinhebel v Ste- 
inhebd, 175 N.W.2d 37, 21 Mich.App. 139. 

74J5. Cok).—Lininger v. Lminger. 333 P.2d 625, 138 
Cob. 338. 

Stewart v. Stewart, App., 500 P.2d 142, 
m.—Laiocco v. Urocco, 293 N.E.2d 756, 10 Ill.App.3d 
366. 

Mick—Hackman v. Hackman, 116 N.W.2d 48, 366 
Mick 685—Vial v. Vial. 120 N.W.2d 249, 369 
Mkh. 534—Wedford v. Wolford, 121 N W.2d 452, 
370 Mick 103. 

Woodworth v. Woodworth, 163 N W.2d 247, 12 
MkhApp. 509. 

N.D.—Kiicera v. Kucera, 117 N.W 2d 810. 
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7440. Miss.—Saveli v. Savdl, 240 So.2d 628, 

N.Y.—NocUla v. Nocilla, 212 N.Y.S.2d 654. 

Or.—Landers v. Landers, 360 P.2d 552, 226 Or. 380. 
74.45. Minn.—Woodruff v. Woodruff, 107 N.W 2d 
714, 259 Minn. 358. 

Mias.—Tatum v. Tatum, 157 So.2d 800, 247 Miss. 694. 

75. Ala.—Hougesen v. Hougesen, 124 So.2d 438. 271 
Ala. 452. 

Ariz.—Lawson v. Lawson, 356 P.2d 701, 88 Ariz. 352— 
Moore v. Moore, 415 P.2d 568, 101 Ariz. 40. 
Drees v. Drees, 490 P.2d 851, 16 Ariz.App. 22. 
Cal—Belmont v. Belmont. 10 Cal.Rptr. 227, 188 
C.A.2d 33. 

D.C—Cunningham v. Cunningham, Mun.App.. 154 
A.2d 124—Patterson v. Patterson, App., 188 A.2d 
299—Tiithill V. Tuthill, App., 198 A.2d 905— 
Schwkr V. Schwicr, App., 207 A.2d 115—Hannon 
V. Hannon, App.. 220 A.2d 94—Stephenson v. 
Stephenson, App., 221 A.2d 917. 

Fla.—Lentz v. Lentz; App., 120 So.2d 815—Lund v. 
Lund. App., 161 So.2d 873. 


Gj i Birdc- 19. Sb9, 2SG Ga. 665 

lda.h.^-F.^he* . F.,^her. 44* P :d 463 92 Idaho 3% 
1. -Lrbrf- > L.brstt.. I'f N E Id fcis, 31 III App 2d 
::4 

Iowa—Ka»scr * Ka>^ 164 NW Id 95 
Li EIIo;^ , 145 Sc.2d 12.3—Sliman v 

SI’Tar. App. 164 So 2d 643, wm ref 167 So.2d 
666 246 La S35—Crain v Cram, App, 170 So.2d 
ZiJ—Saaninc % Scionino, .App. 188 Sc 2d 224, 
wnt ref 190 SeZd Z*'. 249 La 7:6-0'NeiIl v 
O'Neii:. App, 1% So 2d 669—DeYoung v. DeY¬ 
oung, App. 201 Sodid 224—Price, v. Price, App., 
229 So 2d 116 

Me—Gruber v Gruber, lil A2d 58?, 161 Me 289 
Md.—^^ liner v Wilner, 246 A.2d 273, 251 Md 13— 
Gahagna v. Galvagna, 272 A.2d 89. 10 MAApp. 
697 

Mmn —Chopp v Chopp, 102 N W 2d 318, 257 Minn. 
526 

Miss—Howard v Howard, 138 So 2d 292. 243 Miss 
301—Sharping v Sharp^ing, 170 So.2d 558, 251 
Miss. 619 

-Mont —Hunneweil v. Hunaewell, 500 P 2d 1198. 160 
.Mom 125 

Neb—Rickus V Rickus, 158 NW.2d 540, 183 Neb 
14C 

N Y —Schine v Schine. 319 N Y S 2d 967, 36 A D 2d 
300. app disin. 271 N.E2d 703, 28 N.Y2d 928, 
323 N Y S 2d 175. rearg den 272 N E2d 344, 28 
N Y 2d 993, 323 N V S.2d 846, app, after re mand 
286 N E 2d 449, 31 N Y 2d 113, 335 N.Y.S 2d 58 
Or—Haight v Haight, 384 P.2d 151, 235 Or 238 
Pa—Simons v Simons, 176 A.2d 105, 196 Pa.Super 
650—Nester > Nester, 198 A.2d 886, 202 Pa.Su- 
per 635 

Reed v. Reed, 19 Cambria 173—Kyner v, Kyner, 
10 Cumb. 109. 

SC—Hodges \ Hodges. 133 SE2d 816, 243 N-C 
299—Godwin v Godwin, 140 S £ 2d 593, 245 S.C 
37a-Crowder v Crowder, 143 SE2d 580, 246 
S C 299-Brown v Brown, 156 S.E.2d 641, 250 
SC 114. 

Tex.—Bell v Bell. Civ.App, 389 S W 2d 126—Fletcher 
V. Fletcher, Civ.App, 397 S.W.2d 911. 

Va.—Brooks v. Brooks, 106 SE2d 611, 200 Va. 530— 
Alls V. Alls, 216 S.E2d 16. 216 Va. 13. 

Mental cruelty 

III—Fambach v Fambach, 273 N.E2d 12, I III 
App.3d 74 
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75J. Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 
217 Ga. 234—Brown v. Brown, 185 S.E2d 412, 
228 Ga. 330. 

Hawaii—Klein v Klein, 43 Haw. 381. 

Ill.—Rey V. Rey, 319 N.E2d 105, 23 IllApp.3d 274. 
La.—St Julioi V. LeBlanc, App., 146 So.2d 296. 
Mass.—Lynch v Lynch, 304 N.E2d 445, 1 Mass.App. 
589. 

Neb.—Laughrey v. Laughrey, 105 N.W.2d 576, 171 
Neb 132—Murphy v. Murphy, 121 N.W.2d 404, 
175 Neb. 239—^Thompson v. Thompson, 127 
N.W 2d 729, 176 NA. 852. 

N.D.—Mann v. Mann, 120 N.W.2d 390. 

Pa.—Krause v. Krause, 24 Monroe L.R. 58—Serge v. 
Serge, 66 Lack.Jur. 81. 

S.C.—Lindsey v. Lindsey, 143 S.E.2d 524, 246 S.C 282. 
Tex—Letcher v. Letcher, Civ.App., 421 S.W.2d 162, 
err. dism. 

Va —Aichner v. Aichner, 212 S.E2d 278, 215 Va. 624, 
Wis.—Williams v. Williams, 187 N.W.2d 208, 51 
Wis.2d 453. 

Physical craelty 

S.C.—Smith V. Smith. 204 S,E2d 53, 262 S.C. 291, app. 

after remand 216 S.C2d 541. 264 EC. 624. 

Mental cruelty 

III.—McCarrel v. McCarrcl, 309 N.E2d 252, 17 III 
App.3d 1034, app, after remand 363 N.E2d 198,6 
IllDec. 669, 48 IILApp.3d 666. 

75,4. Cal.—Norwich v. Norwich, 339 P.2d 574, 170 
C.A.2d 806—Manzanares v. Manzanares, 12 Ca l 
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Rptr 239, 190 C A 2d 771—Visini v. Visini, 27 
Cal Rptr 782. 21 C.A,2d 183. 

C<mn —Nelson v Nelson, 164 A.2d 234, 22 Conn.Sup. 
145—Nowak v Nowak, 185 A.2d 83, 23 Conn.Sup. 
495—Saraftn v Sarafin, 247 A.2d 500, 28 Conn. 
Sup 24—Silva V. Silva, 260 A.2d 408, 28 Conn. 
Sup 336 

Dei—>Miile v White, Super, 254 A.2d 251. 

Fla.—Jumey v Jumey, App., 110 So 2d 49—Poerschke 
V. Poerschke, App ,114 So.2d 30—Clutter v. Qut- 
ter, App., 207 So 2d 499, cert, den.. Sup., 210 So.2d 
217—Lazenby v. Lazenby, App, 223 So.2d 335. 
Kan —Crosby v. Crosby. 350 P.2d 796, 186 Kan. 420. 
Mich—Champion v. Champion, 117 N.W.2d 107, 368 
Mich. 84—Tiffany v. Tiffany, 121 N.W.2d 924, 370 
Mich. 370. 

Grober v. Grober, 167 N.W.2d 906, 16 Mich. 
App. 242. 

Neb.—Mishvec v. Mislivec, 109 N.W.2d 393, 172 Neb. 
290-Chipman v. Chipman, 118 N.W.2d 761, 174 
Neb. S84-Benton v. Benton, 145 N.W.2d 576, 180 
Neb. 759. 

NJ.—Lowensten v. Lowensten, 190 A.2d 882, 79 NJ. 
Super 124 

N D.—Orwick v, Orwick, 153 N.W.2d 795. 

Ohio—Rush V. Rush, 221 N.E2d 484, 8 Ohio App.2d 
263. 

Okl.—Honeywell v. Honeywell, 344 P.2d 589. 

Or.-Abbott V. O’Hair, 344 P.2d 922, 218 Or. SOS- 
Graham v Graham, 419 P.2d 419, 244 Or. 535. 

R. I—Gray v. Gray, 158 A.2d 575, 90 R.I. 395—Mi¬ 

chaud v Michaud, 200 A.2d 6.98 R.L 95—Wolf v. 
Wolf, 333 A.2d 138, 114 R.1. 375. 

S. D.—Fink v. Fink, 213 N.W.2d 458, 87 S.D. 639. 
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75.6 Cal.—Finley v. Fmlcy, 326 P.2d 867, 161 
C.A.2d 390—Schuck v. Myers, App., 43 Cal.Rptr. 
215, 233 C.A.2d 151. 

Fia.—Brickel v. Bnckel, App., 122 So.2d 37—Fisher v. 
Fisher, App., 134 So.2d 277—Wilburn v. Wilburn, 
App., 143 So.2d 518-Will v. Will, App.. 178 So.2d 
198. 

Neb.—Rush v. Rush, 108 N.W.2d 79, 171 Neb. 800— 
Humann v. Humann, 144 N.W.2d 723, 180 Neb. 
719. 

Pa.—Del Priore v. Del Priore, 54 Luz.L.Reg. 239. 
S.D.—Cady v. Cady, 114 N,W.2d 102, 79 S.D. 500, 100 
A.L.R2d 608. 

75.8. Ark.-Bowers v. Bowers, 514 S.W.2d 387, 257 
Ark. 125. 

Iowa—Jones v. Jones, I2I N.W.2d 668,255 Iowa 103— 
Hardman v, Hardman, 129 N.W.2d 626, 256 Iowa 
931—Blasco v. Blasco, 155 N.W.2d 542, 261 Iowa 
588. 

N.Y.—Hersh v. Hersh, 171 N.y.S.2d 450, 5 A.D.2d 
874, affd. 182 N.Y.S.2d 827, 5 N.Y.2d 878, 156 
N.E2d 456—People ex rel Roosevelt v. Roosevelt, 
216 N.Y.S.2d 604, 13 A.D.2d 334, affd. 182 N.E2d 
291, 11 N.Y,2d 873, 227 N.Y.S.2d 686—Fremont 
v. Fremont, 242 N.Y.S.2d 797, 19 A.D.2d 738, 
motion den. 244 N.Y.S.2d 782, 13 N.Y.2d 984, 194 
N.E2d 690. 

Fox v. Fox, 186 N.Y.S.2d 542, 17 Misc.2d 998, 
affd. 233 N.Y.E2d 1014, 17 A.D.2d 939—Schapiro 
V. Schapiro, 276 N.Y.S.2d 678, 27 A.D.2d 667. 
Or.—Oliver v. Oliver, 337 P.2d 318, 216 Or. 5—Azorr 
V. Azorr, 403 P.2d 777, 240 Or. 633. 

Pa.—Sims v. Sims, 149 A.2d 528, 188 Pa.Super. 439— 
Simons v. Simons, 176 A.2d 105, 196 Pa.Super. 
650—Nordmann v. Nordmann, 205 A.2d 690, 204 
Pa.Super. 562. 

Ferri v. Ferri, 60 LackJur. 139—Yermal v. Yer- 
raal, 64 Lack.Jur. 176—Seige v. Serge, 66 LackJur. 
81. 

75.10. Ind.—Welling v. Welling, 245 N.E2d 173, 144 
Ind.App. 182, cert. den. 90 S.Ct. 266, 396 U.S. 
929. 24 L.Ed.2d 227. 

Iowa—Klcinendorst v. Kleinendorst, 115 N.W.2d 155, 
253 Iowa 1024—Beno v. Beno, 149 N.W.2d 778, 
260 Iowa 442. 

Ky.—Gartin v. Gartin, 384 S.W.2d 298-Johnson v 
Johnson, 437 S.W.2d 500. 
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Me.—Utz V. Uiz. 273 A 2d 303 

Miss --Skelton v Skelton, 111 So 2d 392, 236 Mm 
598—Cnswell v. Cnswdl, 182 So 2d 587, 254 Miss. 
746 

N Y.—Middleton v. Middleton, 316 N’Y.S.2d 583 35 
A.D.2d 371 

Pierone v. Pierone, 293 N Y.S 2d 256, 57 Misc 2d 
516. 

Or.—Hampton v. Hampton, 405 P.2d 549, 241 Or 277. 

Pa.—Baxter v. Baxter, 159 A.2d 533, 192 Pa.Super 61 

Tenn.—Greene v. Greene, 349 S.W2d 186, 48 Tenn 
App. 636. 
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75,12. III.—Balfour v Balfour, 156 N.E2d 629, 20 
Ill.App.2d 590—Stanard v. Stanard, 247 N.E2d 
438, 108 ni.App.2d 240—Odom v Odom, 273 
N.E2d 623, 1 Ill.Ai^.3d 185—Gregory v. Grego> 
ry, 321 N.E2d 121 24 Ill.App.3d 436. 

Mich.—Cosher v. Cosher. 96 N.W.2d 754, 356 Mich. 
567—Niskaneo v. Niskanen, 123 N.W.2d 157, 371 
Mich. 1. 

75,14. Colo.—Reed v. Reed, 329 P.2d 633, 138 Colo. 
74. 

Ill—Hinkleman v. Hinkleman, 232 N,E2d 300, 88 
IIl.App.2d 47—Gregory v. Gregory, 321 N.E2d 
122, 24 Ill.App.3d 436. 

Mich.—Molnar v. Molnar, 104 N.W.2d 801, 361 Mich. 
54. 

75.16. Miss.—Hodge v. Hodge, 186 So 2d 748, error 
over. 188 So.2d 240—Schneegass v. Schneegass. 
194 So.2d 214. 

75.18. Miss.—Taylor v. Taylor, 108 So.2d 872, 235 
Miss. 239—Moore v. Moore. 157 So.2d 131, 247 
Miss. 661—Harrison v. Harrison, 285 So.2d 752— 
McKay v. McKay. 312 So.2d 12. 

75J0. Cal.—Wisely v. Wisely, App., 2 CaI.Rptr. 886. 

Nev.—Sisson v. Sisson, 367 P.2d 98, 77 Nev. 478. 

NJ.—H. V. H.. 157 A.2d 721, 59 NJ.Sttper. 227, 78 
A.L.R.2d 799—Di Nunzio v. Di Nunzto, 271 A.2d 
621, 112 NJ.Super. 456. 

N.Y.—Carbonaro v. Caibcmaro, 196 N.Y.S.2d 13, 20 
Misc.2d 1081. 

Pa.—Gilbert v, Gilbert, 59 Berks 1. 

Tex.—Thomason v. Thennason, Civ.App., 332 S.W.2d 
148. 

Eyidence lieM sufficieiit 

(11) Cal.—Harris v. Harris, 26 CaI.Rptr. 882, 210 

C.A.2d 559. 

Ga.—Moody v. Moody, 159 S.E2d 394, 224 Ga. 13. 

Idaho—Lepel v. IcpeU 456 P.2d 249, 93 Idaho 82. 

ra.—Curran v. Curran. 166 N.E2d 13, 19 ni2d 164. 

Loveless v. Loveless, 261 N.E2d 732, 128 III 
AppJZd 297. 

Iowa—Lane v. Lane, 111 N.W.2d 286, 2S3 Iowa 92— 
Gerk v. Gerk, 158 N.W.2d 656. 

Mich.—Jaikins v. Jaikins, 122 N.W.2d 673, 370 Mich. 
488. 

N.Y.—Jemzura v. Jemzura, 286 N.Y.S.2d 936, 29 
A.D.2d 797, affd. 260 N.E2d 547,26 N,y.2d 1021, * 
311 N.Y.S.2d 917. 

Or.—Nelson v. Nelson, 350 P.2d 702, 221 Or. 117. 

Pa.—Koolish v. Kooltsh, 257 A.2d 680, 214 Pa.Super. 
304. 

Tex.-FoIse v. Folse, Civ.App., 357 S.W.2d 772-Haus. 
laden v. Hausladen, Civ.App., 388 S.W.2d 952— 
Berdoll v. Beidoll, Civ.App., 398 S.W.2d 397— 
Webster v. Webster, Civ.App., 442 S.W.2d 786. 

Vt.—Pacquin v. Pacquin, 214 A.2d 90, 125 Vt. 243. 
Evideiice held insufficient 
(14) 111—Quilty V. Quilty, 284 N.E2d 690, 5 ID. 

App.3d 801. 

La.—^Rol^haux v. Dibaitolo, App., 224 So.2d 528. 

Or.—Hoss V. Hoss, 419 P.2d 940, 245 Or. 1. 

Pa.—Megargee v. Megargee, 10 Bucks 105. 

Tex.-Woody v. Woody. Civ.App., 371 S.W.2d 576— 
Shankles v. Shankles, Civ.App.. 445 S.W.2d 803. 

W.Va.-Gallaher v. Gallahcr, 128 S.E2d 464, 147 
W.Va. 463. 


Intoxication 

(2i Other statements. 

Me —Dresser s Dresser. 225 A.2d 395 
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75,22. Evidence held sufficient 

(5) Cal —Nunes \ Nunes, 41 CalRptr 5. 396 P.2d 
37. 62 C2d 33 

Newman v Newman. 74 CaI.Rptr 444. 268 
C.A.2d 895 

Ga.—W’llhams v Williams, 189 SE2d 393, 229 Ga. 
124 

Hi —Schluter \ Schluter. 283 N.EIUJ 924, 5 Ill.App3d 
698—Bejnarowicz s Bejnarowica, 291 N E2d 345, 
8 IIlApp3d 835. 

Mo —Cox V Cox, App. 488 S W 2d 275. 

Neb—Ailgood %. Allgood, 203 NW2d 102, 189 Neb 
429 

Tenn.—Edwards v Edwards, App., 501 S.W.2d 283. 
Vt.—Tucker v. Tucker. 246 A.2d 707, 127 Vt. 252. 
Evidence held insufficient 
(7) Other instances. 

Ala.—McE>oweli v. McDowell, Qv. 235 So-2d 676, 45 
Aia.App 630, app. after remand 261 So.2d 415, 48 
A]a.App. 5. 

Ill—Jones s Jones, 168 N.E2d 783. 26 mApp.2d 
484—Drahetm v. Drahom, 168 N.E2d 800, 26 
IllApp.2d 492. 

Miss —Burnett v. Burnett, 271 So.2d 90. 

Tex.—^Hodges v. Pemberton, Civ.App, 442 S.W.2d 420. 
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75 Ala.—Butler v. Butler, 148 So.2d 638, 274 Ala. 

352. 

Ill—Hagner v. Hagner. 160 N.E2d 824, 22 Ill.App.2d 
363—Honey v. Honey, 256 N.E2d 121, 120 III 
App.2d 102, app after remand 279 N.E2d 751, 3 
mApp.3d 948. 

lowa-Oostcndorf v. Oostendorf, 100 N.W.2d 19, 251 
Iowa 242. 

Ky.—Boggs V. Boggs, 330 S.W.2d 118. 

La.—Baggett v. Baggett, App., 311 So.2d 501. 

R. I.—Marcotte v. Marcotte, 230 A.2d 429, 102 R.I. 

312. 

Tex.—Pride v. Pride, Civ.App., 318 S.W.2d 715. 

Va.—Hoback v. Hoback, 158 S.E2d 113, 208 Va. 432. 

Violence or threat of violoice by wife 

(1) Ala.—Ledyard v. Ledyard, Civ., 237 So.2d 511, 
46 Ala.App. 27. 

Mont-Bell v. Bell, 328 P.2d 115, 133 Mont. 572. 
75,26. Ala.—Mount v. Mount, Qv., 248 So.2d 743, 
46 Ala.App. 703. 

D.C—Springer v. Springer, App., 248 A.2d 822. 
Iowa—Elliott V. EUiott, 147 N.W.2d 907, 259 Iowa 
1286. 

Mich.—Wells v. Wells, 149 N.W.2d 213, 6 Mich.App. 
434. 

N.Y.—Schapiro v. Schapiro, A.D., 276 N.Y.S.2d 678, 
27 A.D.2d 667. 

Or.—RothweU v. Rothwell, 347 P.2d 63, 219 Or. 221. 

S. C—Shetbert v. Sherbert, 117 S.E2d 715, 237 S.C 

449. 

75 Evidence bdd sufficient 
(1) Neb.—Kinch v. Kinch, 95 N.W.2d 319, 168 Neb. 
110 . 

(7) Other matters. 

Fla.—Oncay v. Oncay, App., 183 So.2d 878. 
lowar-Wignall v. Wignall, 161 N.W.2d 791. 

Evidence held insufficient 
(1) La.—Geraci v. Geraci. App., 226 So.2d 543. 
Md.-Chon.Luh U v. U, 241 A.2d 389, 249 Md. 593. 
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75,30, Evidence held sufficient 
(1) Utah—Christensen v. Christensen, 444 P.2d 511, 
21 Utah2d 263. 

7532. Evidence held sufficient 

(7) Other instances. 
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Ind—Stech \ Stcch. 240 .N.E2d 557, !43 IndApp. 
352 

Evidence held insaffident 

N Y —Shepetm v Shepetm. 229 N V.S.2d 457, 16 
AD2d 948 

Va—Camealv Camcal, lT6SE2d 305, 211 Va. 162, 
7534. N,J—H % H-, 157 A.2d '21, 59 NJ Super 
227. 78 AER.2d 799 

Evidence held saffic^t 

tit Iowa.—Pauner s. Patzner, 95 N.W,2d 55—Phil¬ 
lips i. Phillips, 104 NW.2d 832, 251 Iowa 1310—Peit- 
ersen \ Peiterxen, 114 NW2d 299. 253 Iowa 893— 
Howe V. Howe, 122 NW2d 348, 255 Iowa 280— 
Schantz % Schantz, 163 N.W.2d 598—Kantans v. Kan- 
tans, 169 NW2d 824—Pals v Pals, 186 N.W.2d 619, 
.Mich—Kramer v. Kramer. 161 NW2d 431, 11 Mich. 
App. 478 

N.H—Kuo V Shan Sun Kuo, 237 A.2d 690, 108 N.H, 
460 

Wis.—Caldwell v CaMwea, 92 N.W.ld 356. 5 Wis.2d 
146-Lasnicka v. Lasnicka, 176 N W.2d 297, 46 
Wts.2d 614 

(2) Nev.—Coolman v. Coolroan, 348 P.2d 471, 76 
Nev 43. 

N H—Morgan v. Morpn, 146 A.2d 585, 101 N.H. 470. 

(3) Idaho—Angleton v Angieton, 370 P.2d 788. 84 
Idaho 184. 

(10) Other statements. 

Ala.—Kohn v. Kohn, Civ.., 296 So.2d 725, 52 Ala-App. 
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Pa—Danna v Danra, 144 A.2d 465, 18? Pa.Super. 
129. 

Evidence held insufficient to show desertkm f<w 
statutory period 

Anz.—Drees s Drees, 490 P.2d 851, 16 Anz.App. 22. 
DC—Scott V Scott, App., 201 A.2d 535. 

Fla.—Bcdnar v Bcdnar, App, 121 So.2d 45^WaIton 
V. Walton, App., 230 So.2d 49. 

La—Sciortino v. Saortino, App., 188 So.2d 224, wnL 
ref 190 So.2d 237, 249 La. 726 
N Y —Hams v Harris, 259 N Y.S.2d 481, 46 Misc.2d 
355 

S.C.-Cleveland v aeveland, 121 S.E2d 98, 238 S.C. 
547. 

§ 141(4).-Absence of Con¬ 

sent or Encouragement 
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88J0. Ill.—Williams v. Williams, 181 N.E2d 182, 34 
ni.App.2d 210. 

Pa.—Yohn v. Yohn, 175 A.2d 117, 196 Pa.Super. 506. 
Evidence held suffidmit to show separadon not 
by consent or a^eement 
D.C—McEachnie v. McEacfanie, App., 216 A.2d 169. 
HI—Gillespie v. Gillespie, 216 N.E2d 462, 70 Ill. 
App 2d 38. 

Evidence held sufficient to show sqHaatloB by 
consent or ^eenmnt 

D.C—Keller v. Keller, Mun.App., 171 AJkl 511. 

Md —Stumpf V. Stumpf, 179 A.2d 893, 228 Md. 350— 
Buchholtz V. Buchholtz, 194 A.2d IIS, 232 Md. 
374. 

Mo.—King V. King, App., 382 S.W.2d 819. 

N.Y.—Fremont v. Fremont, 242 N,y.S.2d 797, 19 
A.D.2d 738, motion den. 244 N.Y.S.2d 782, 13 
N.Y.2d 984, 194 N.E2d 690. 

Pa.—Burt V. Burt, 166 A.2d 85, 194 PaAiper. 34. 
Painter v. Painter, 57 Lanc.Rev. 443—Addis v. 
Addis, 76 Montg. 396—Botme v. Boone, 57 Berks 
133. 

Evidence held insufficient to draw s^paratioD by 
consent or agreement 

Pa.—Zirpoli v. Zirpoli, 45 DcLCb. 2, affd. 138 A.2d 
295, 185 Pa.Sttper. 378-Urich v, Unch. 10 Chest 
75 

S.C.—Brown v. Brown, 134 S.E2d 222, 243 S.C. 383. 
88.33. Pa.—Rhine v. Rhine, 159 A.2d 544, 192 Pa. 
Super. 146—Yohn v. Yohn, 175 A.2d 117, 196 
Pa Super. 506. 

§ 141(5).-Offer of Recon¬ 

ciliation 

88.42. Pa.—Zimmerman v. Zimmennan, 236 AJd 
785. 428 Pa. 118. 

Urbanski v. Uibanski, 213 A2d 219, 206 Pa.So- 
per. 329. 

Bivins v. Bivins, 28 D. & C.2d 680, U Chest 30. 
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me 511 

88,43. IIl.<-Mctover \ Metr\er. 255 N E ZJ "Z 
nLApp.2d 32 

Pm.—M onteU v Monteil, "'I Dauph 106 

88.44 La.— Woodard \ Woodard. .Apr t 22^ Sc Id 
167 

NJ.—Lysick v Lj-Tack, 220 A.2d "Cl, 9: \ J S..pe- 
394. 

N.Y —Seaman v. Seaman, 522 N Y S 2d 5'’', A D Id 

551 

Pa.—Urbansky v Urt»nsk>, 213 A Id 2!o 2% PaSu- 
pcf. 329 

Kohr V. Kohr, 71 Dauph 184—O'Shea * 
O'Shea, 73 Miaitg. 365 

8845 m.—Metoyer v Meto^er, 255 N E 2d Sa2 92 
Ill App.2d 32- 

N.Y.—Hams v Hams, 259 N Y S 2d 481, 46 Misc Id 
355 

88.45. D C —Glendening v. Glendening, .App, 296 
A.2d 824. 

N.Y.—Ziegler v. Ziegler. 198 N Y S 2d S'S, !0 A.D Id 
270, affd- 214 N.VS2d 349, 9 N.Y 2d 73*’. :-4 
N.E2d 331 

Pa.—Smith V. Smith, 160 A-2d 881, 189 Pa.Super 1S6 
Efideace fcdd to show want of good faith, etc. 
Md—Zulauf V. Zulauf, 145 A.2d 414, 218 Md 99 
Pa.—Zinunerman v. Zimmerman, 236 A 2d 785. 42S 
Pa. 118. 

88.4^. Mo,—Lovingood v Lovtngocxl. .App, 472 
S.W.2d 58. 

§ 141(6). -— Culpability, Jus¬ 

tification or Excuse for 
Separation 

88.60. Pa.—Hughes v. Hughes. 175 A.2d 700, 196 
Pa.Snper. 144—Smith v. Smith, 208 A.2d 915, 205 
Pa.Super. 402. 

Weimefskirch v. Weimerskirch, 107 PL.J 239 
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88.61. D.C—Mazique v. Mazkjue, CA., 356 F2d 
801, 123 U.S.App.D.C. 48, cert, den. 86 SCt. 
1882, 384 U.S. 981, 16 LEd2d 691. 

Ga.—Reagan v. Reagan. 146 S.E.2d 906, 221 Ga. 656. 
lU—Sola V. Sola, 153 N.E2d 592, 19 IllApp 2d 303— 
Hildebraiid v. Hildebrand, 244 N.E2d 866. 105 
lIl.App.2d 261. 

lowir—Hansen v. Hansen, 125 N.W.2d 139, 255 Iowa 
3050. 

La.— V. Viser, App., 186 So.2d 661—Pnee v. 
Price, A{ 9 ., 229 So.2d 116—Farkas v Farkas, 
App., 264 So.2d 721. 

N.Y.—Grishaver v. Graver, 225 N.Y,S.2d 924, 

Pa.—Popovic V. Popovic, 171 A2d 608, 195 Pa.Super. 
291, affd 187 A.2d 164, 409 Pa. 456—Lilley v. 
UUey, 175 A2d 164, 196 Pa.Super. 261. 

Kohr V. Kohr, 71 Dauph. 184—Michener \ 
Michener, 40 Wash. 78. 

SC—Williams v. Williams, 176 S.E2d 157, 254 S.C. 
491 

Va—Nash v. Nash, 108 S.E2d 350, 200 Va 890. 
88.42 Alt.—Brigham v. Brigham, 319 S.W.2d 844. 
229 Ark. 967. 

D.C.—Hannon v. Hannon. App., 220 A.2d 94. 

Pa—Walper v. Walper, 182 A.2d 209, 198 PaSuper. 
409. 

88.43. Lyl« v. Lyles, App., 126 So.2d 859— 
Ciain V. Crain, A|^., 169 So.2d 166—Meyers v. 
Meyers, App., 187 So.2d 789. 

Md—Sullivan v. Sullivan. 162 A.2d 453, 223 Md. 74. 
Mian.—Lemke v. Lemke, 108 N.W.2d 344, 259 Minn. 
54S. 

N.Y.—Tobin v. Tobin, 270 N.Y.S.2d 532, 25 AD,2d 
948. 

Nadler v. Nadler, 224 N.Y.S2d 297, 32 Miscld 
905. 

Pa—Young v. Young, 162 A.2d 45, 192 PaSuper. 343. 

Garrett v. Garrett, 57 Laiic.Rev. 407. 

R.I—Menard v. Menard, 263 A.2d 98, 106 R.I. 709. 


sc~sr-\- , N-- -4 sc t.f 

Ie» -’Aj-o . "A .-2 C . 'fl SW Id 5:3 

88.64 Fs—Darri . '44 4 Id 4/-5 Pa 

5-rc' *:■*—W..;--. 133 AId45, ;i3 

PaSu:«' 14* 

88.65 . Wa.'d C* Arr. 151 S A Id 

Evidence held sufficient to show that both par¬ 
ties were to blame for separation 

La—Leg.e«v Lez'-u Arr ’‘'S Id 

88.66 A.a—Sne.tcr . Sl’ielicr. C-. . >3 S:*Id 505. 

4- .A.aArr - >* 

S' Y —Gn^.naver ; Gr.,.‘:a.er Ilf .N V S Id 914 
88.68 Ter.n —Greene % Grs^ne, 549 S A Id ! S6, 4?^ 
TenrApp t3t 

§ 141171.-Intention, Will¬ 

fulness, and Malice 
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88.80 Pa —Petrancosta v Petrar.costa. 109 P L J 65 

88.81. Direct or indirect proof 

iU Conn—Toth i Toth. I"? Aid 541 23 Conn 
Sup :fe; 

Evidence held sufficient to show intent to desert 

Cal—Baker v Baker, 45 Cal Rplr all, 233 C.AId 
569 

Ii: —.Motvkow^i •. Mmikow^kj. 2SI \.E Id 458, 4 
in .App 3d 95"’ 

Md —Siumpf V. Siumpf. r9 a Id 893, 228 Md 350— 
Fuller \ Fuller, 237 A Id 915. 249 Md 28 

88.82. Ill—Williams V Williams, iSi .N'E.2d 1S2, 34 
III App 2d 210 

Evidence held sufficient to show willful deser¬ 
tion 

Cai —Broun v Broun, i2 Cal Rptr 238, 274 C.A 2d 
178 

D C —Hamngton v Humngton, Mun App, 145 A 2d 
121 

Ill.—Muzyka v Muzyka. 153 N E 2d 748, 19 Ill App 2d 
415 

Va.—Nash v Nash. 108 S.E.2d 350, 20C Va 890—Lau- 
yer Lawyer, 148 SW.2d 816, 207 Va. 260 

Evidence held insufficient to show willful deser¬ 
tion 

Ark—Bngham v. Bngham, 319 SW.2d 844, 229 Ark 
967 

Evidence held sufficient to support refusal to 
grant divorce 

Mont—Murphy v Murphy, 335 P.2d 296 

88.83. Pa.—Sims v Sims, 149 A 2d 528, 188 Pa.Su- 
pcr. 439—Fitelson v. Fitelson, 150 A.2d 389. 189 
Pa.Super, 366. 

Evidence held sufficient to show willful and 
malicious desertion 

(1) Pa—Hughes v. Hughes, 173 A.2d 700, 196 Pa. 
Super. 144. 

Potzniak v. Potzniak, 60 Lack.Jur. 135. 

Tenn—Greene Greene, 349 S.W.2d 186, 48 Tenn. 

App. 636. 

Evidence insufficient to show willful and mali¬ 
cious desertion 

Pa.—Pmgor v. Pingor, 149 A 2d 141, 188 Pa.Super. 
447—Walper v. Walper, 182 A.2d 209, 198 Pa.Su¬ 
per. 409—Benkowski v. Benkouski, 201 A.2d 444, 
203 Pa.Supcr. 347. 

Schraner v Schraner, 64 Lack.Jur. 42—Nastas v 
Nastas, 22 Law.L.J. 37. 
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88.84. Evidence held sufficient to show willfiil 
< and obstinate desertion 

N.J.—Matias v Matias, 175 A.2d 259, 70 NJ.Super. 

111 . 

92,10. Pa.—Jablonski v. Jablonski, 155 A 2d 614, 397 
Pa. 452. 

Yohn V. Yohn, 175 A.2d 117, 196 Pa.Super. 506. 
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§ 142 . — Habitual Drunkenness 
Library References 
Divorce <s=>128. 
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96 N J —Scully v Scully, 299 A.2d 93 122 N.J.Super. 
94 

96.5 Ala.—Russell >. Russell, Civ., 231 So 2d 910,45 
Ala App 455—Curry v Curry, Civ,, 249 So.2d 
869, 47 Ala App 48. 

Colo —Liggett Liggett, 380 P.2d 673, 152 Colo. 110. 
Ga—Moody v. Moody. 159 S.E2d 394, 224 Ga. 13. 
Ill—Carbrey v Carbrey, 247 N.E2d 818, 108 III. 
App.2d 363 

loma—Lawler v, Lai^ler, 175 N.W.2d 103—Sherrard v. 
Sherrard, 175 N.W.2d 411. 

La—Curne v Cume, App., 180 So.2d 89, application 
den 182 So.2d 73, 248 La. 795—Buyas v. Buyas, 
App, i90So.2d 514. 

Miss— Nix v Nix, 176 So.2d 297, 253 Miss. 565— 
Chism V Chism, 197 So.2d 224. 

N.J—MeVey v MeVey. 289 A.2d 549, 119 N.J.Super. 

4. 

Or—Moreland v. Moreland, 374 P.2d 741, 232 Or. 309, 
reh den 375 P.2d 242, 232 Or. 309. 

S.C —Rooney v. Rooney. 131 S E2d 618, 242 S.C. 503. 
96.10 Ark-Oxford v Oxford. 373 S.W.2d 707, 237 
Ark. 384 

D C —Hannon v. Hannon, App., 220 A.2d 94. 

Fla.—Amnglon v. Amngton, App, 150 So.2d 473. 
Ill—Kovac V. Kovac, 167 N.E2d 281, 26 Ill.App.2d 
29-Murphy v Murphy. 334 N.E2d 119, 31 Ill. 
App 3d 321. 

La—Cram v Cram, App., 170 So.2d 210—Abry v. 
Abry, App., 249 So.2d 215—Kleinpeter v, McCul- 
loh, App, 312 So.2d 146. 

SC—Hodges V. Hodges, 133 S.E2d 816, 243 S.C 
299—McManus v. McManus, 179 S.E2d 34, 255 

5. C 363 

§ 143(1). — Other Grounds for 
Divorce 

Library References 
Divorce <s=>126, 131, 132. 
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98. Evidence held insufficient 
Pa—Yazurlo v. Yazurlo, 62 LackJur. 114. 

99. Evidence held not to show fraud, etc. 

N.Y —Zeitlan v. Zeitlan. 298 N.Y.S.2d 816, 31 A.D.2d 

955, affd. 258 N.E2d 84, 26 N.Y.2d 835, 309 
N.Y S.2d 585. 

1. Evidence held insufficient 

Ind.—Stigall V. Stigall, 277 N.E2d 802, 151 Ind.App. 
26. 

Serious misconduct 

Iowa—Conkling v. Ctonklmg, 185 N.W.2d 111. 

2. Evidence held sufficient 

(1) Ark.—Alston v. Alston, 415 S.W.2d 578, 242 
Ark. 804. 

Kan—Hammack v. Hammack, 370 P.2d 93, 189 Kan. 
509—Haynes v. Haynes, 446 PJd 749, 202 Kan. 
83—Talman v. Talman, 455 P.2d 574, 203 Kan. 
601-Cool V. Cool. 457 P.2d 60, 203 Kan. 749— 
Sinclair v. Sinclair, 461 P.2d 750, 204 Kan. 240— 
Baumgardner v Baumgardner, 483 P.2d 1084, 207 
Kan. 66. 

Mont.—Murphy v. Murphy, 335 P.2d 296, 134 Mont. 
594. 

Ohio—Cobb v. Cobb, App., 152 N.E2d 123—Tompkins 
V Tompkins, 157 N.E2d 755, 107 Ohio App. 
229—Weinstein v. Weinstein, App., 185 N.E2d 56, 
app. dism. 189 N.E2d 635, 174 Ohio St. 408. 
Evidence held insufficient 
(1) Fla.—Jumey v. Jumey. App., 110 So.2d 49. 
Kan.—Crosby v. Crosby, 350 P.2d 796, 186 Kan. 420. 
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Ohio—Sullnan v Sullivan, 152 NE2d 761, 105 Oho 
App 457—Stephens ^ Stepheni», App. 156 N E 2d 
159—Kenned> v Kenned}. 165 NE2d 454, !!! 
Ohio App 432—Rush v Rash. 2II \ E 2d 4S4. 
Ohio App 2d 265—Glimcher \ Giincher. 2"'3 
N.E.2d 37, 29 Ohio App 2d 55 
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3. Evidence held sufficient 

Fla.—Hamson v Hamson. A^s, 115 So 2d 709—Veil 
V. Voll, App. 153 So.2d 861-Fairall v Fairail, 
App,, 178 &.2d 339—Do«da v Dovsda. App. 225 
So.2d 592. 

4. Evidence held suffident 

Mass.—M V. M, 172 N E.2d 240, 342 Mass 7-3 
Evidence held insufiident 
N.y.— Shepetin v. Shepetin, 229 N.Y.S2d 45“’, 16 
A.D.2d 948. 

5.5. Evidence held insuffident 

N.y.—Rosenstiel v. Rosenstiel, 280 N Y S 2d 624, 28 
A.D.2d 651, affd. 233 N E 2d 292, 20 N Y 2d 925, 
286 N.y.S.2d 278 

6 . Mich.—Cosher v. Cosher, 96 NW2d 754. 556 

Mich. 567—Kessinger \ Kessinger. 104 N W 2d 
192, 360 Mich. 528. 

N.Y.—Eftimiou v. Eftimiou, 204 N.Y S.2d 785—Mul- 
lane v. MuHane, 210 N.Y.S.2d 669, 29 Misc 2d 194 
Pa.—Hinkle v. Hinkle, 48 Luz.L.Reg 41—Girard v 
Girard, 4 Adams LJ 207, 13 Cumb. 89. 

5. C.—Todd V. Todd, 130 S.E2d 552, 242 S.C 263 
Evidence held suffident 

Ark.—Alston v. Alston, 415 S.W.2d 578, 242 Ark. 804 
Ind.—Negel v. Nagel, 165 N.E2d 628, 130 IndApp 
465. 

Mo.—Klambcrg v. Klamberg, App., 428 S.W.2d 889. 
Neb.—Murphy v. Murphy, 121 N.W.2d 404. PS Neb 
239—Matz v. Matz, 159 N.W2d 568, 183 Neb 
266—Bauer v. Bauer, 172 N.W.Zd 231. 184 Neb 
777. 

N.Y.—Dietz v. Dietz, 224 NYS.2(i 851, 15 A.D.2d 
790. 

Minskoff v. Minskoff. 187 N.Y.S2d 415. 17 
Misc.2d 718—Brandt v. Brandt. 233 N.Y.S.2d 993, 
36 Misc.2d 901. 

Pa.—DeFrancesco v, IDeFrancesco, 47 Luz.L.Reg 281 
R.L—Browning v. Browning, 153 A,2d 146, 89 R.I. 
415. 

Wis.—Zachman v. Zachman, 101 N.W.2d 55. 9 Wis.2d 
335. 

Evidaice held insnffidait 
(1) Ala.—Wallace v. Wallace, 113 So.2d 684, 269 
Ala. 438. 

Ark.-Oxford v. Oxford. 373 S.W.2d 707,237 Ark. 384 
D.C.—Hannon v. Hannon, App., 220 A.2d 94. 

La.—Breaux v. Breaux, Aj^., 161 Sa2d 403, ivnt re¬ 
fused 168 So.2d 599, 246 La. 903. 

Mich.—Champion v. Champion, 117 N.W.2d 107, 368 
Mich. 84—Young v. Young, 124 N.W.Zd 264, 371 
Mich. 447. 

Mo.—Pippas V. Pippas, App., 330 S.W.2d 132. 

N.Y.—Lothringer v. Lothringer, 177 N.Y.S.2d 469, 6 
A.D.2d 89<V-Klarish v. Klarish, 289 N.Y.S.2d 65, 
29 A.D.2d 929. 

Mannes v. Mannes, 187 N.YS.2d 869—McClin- 
ton V. McClinton, 200 N,Y.S.2d 987—Kronenberg 
V. Kronenberg, 203 N.Y.S.2d 218, mod. on oth 
grds. 213 N.Y.S.2d 811, 13 A.D.2d 682—Morten- 
sen V. Mortensen, 225 N.Y.S.2d 323. 

Wash.—Bang v. Bang, 858 P.2d 960, 57 Wash.2d 602. 
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7. Ariz.—Kunzmann v. Kunzmann, 508 P.2d 780, 19 

Ariz.App. 521. 

8 . D.C—Smith v. Smith. App., 256 A.2d 833. 
Conduct rendering living together insupportable 
La.—Brown v. Brown. App., 285 So.2d 858. 

Tex,—Hale v. Hale, Civ.App., 336 S.W.2d 934, 

Other causes 

(3) Additional causes. 


—Harr:s«:r Hamv^n, App. 514 St 2d S12 
lew a—ir re Ta:;k€r' Marraze, 21! N W 2d 45 ••—In re 
M-*gan ^ Vf3rr,3g» 21 Tn W Id 552 
Nch—Ta.hr. \ Ta.,.-.. 25'. N W2d ID?, '94 Neb 5? 

N Y —Rat:no\i:tz . *21 \ V S2cl 954. 66 

Misc 2d 543 

Pa—Rose V Rose 55 LariC.Rr. 125 
Tev—Bakker. v Bakken. C'v App 515 S W 2i 315 
Persistent bad conduct establishing intolerable 
severity 

V!—Flood s Flood, 346 Aid 154 1:55 Yl 4"- 
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9.5 L' S-—Shearer v Sh£ar.:rr, C A Virsir. I;land*.. 356 
F2d 391. cer. der. '6 SC* 146*' 534 US 
16 L Ed-Id 540 

Ala—Baggett V Bagget:, Cu 25 Sold'55, 4-Ala 
App 539—SelfSelf. Civ App. 2T5 Sc 2c 345 49 
Ala App 665—Brie} v 3r:.e.*. C. , 2*' Sc'Io 
- 53 , 51 Ah App 6*’!—Anderson v Andericc. 
Ov . 290 Sc 2d m, 52 Ah Arp I'O. un‘ i.n 290 
So.2d *83. 292 Ah al v Dvah Cr. . 3C” 

So 2d IT, 54 Ah.App 236 
Alawa—Spracher v Spracher. IT Alaska fc9S—Bass 
Bass. 437 P 2d 324. 

Del—H. V. H, 253 A 2d 500-R M H v S M H. 
259 A 2d 376—J A D v P L D. 259 A.2d 
381—S. R V D R, 251 AZd 4S5. 

Doran % I>iran, Super., 245 A.2d 434—A v B, 
Super. 252 A 2d 556 

Kan.—LaRue v LaRue, 531 P.2d 84, 216 Kan. 242— 
North V North, 535 P2d 914. 217 Kan 213, app 
dism 96 S Ct 257, 423 U S 91S, 46 L Ed Zd 245. 
cert. den. 96 S.Ct 299, 425 U S 940. 46 L Ed.2d 
271 

NM—Hines v. Hines, 328 P2d 944, 64 NM 3-?7— 
Gamer v Gamer. 5.2 P.2d S4, 55 N M. 324 
N D —Grant v Grant. 226 N W.Zd 35S 
Ok!-Kirkland v K’rkland, 4SS P2d 1222 
Pa.—Barr v Barr. 331 A 2d 7"4. 232 Pa.Super 9 
Tex—Elrod v Elrod, Civ.App. 517 SW.2d 669 
9.10 U.S.—Schlesinger v Schlesmger, C A Virgin Is¬ 
lands. 399 F.2d 7. 

Sachs V. Sachs. D.C Virgin Islands, 155 F.Supp. 
860, affd.. C.A., 265 F.2d 31 

Failure to prove no reasonable possibility of 
reconciliation 

Del.—Husband v. Wife, 280 A.2d 714. App after 
remand 297 A 2d 39. 

No reasontd>!e po^ibiiity of reconciliation 
shown 

Del —Husband W. v. Wife W, 297 A.2d 39. 

Divorce should not be granted perfunctorily 
Kan.—LaRue v LaRue. 531 P.2d 84. 216 Kan. 242 
10. Evidence held sufficient 
Ky—Morgan v. Morgan, 427 S.W.2d 225—Mills 
Mills, 429 S.W2d 852 

14, Wash.—Jumunen v. Juntunen. 354 P2d 916, 56 
Wash.2d 686—Gamache v Gamache, 409 P.2d 
859, 66 Wash.2d 822, 

17, Ark.—Welch v. Welch. 491 S.W.2d 598, 254 Ark. 
84. 

18. Evidence held insufticient 

(1) Ala.—Smith v Smith, 106 So.2d 260, 268 Ala, 
348. 

§ 143(2).-Insanity 

page 520 

19J0. Evidence considered for all purposes 
Mo.—Fuemmeler v Fuemmeier, App, 381 S.W.2d 27. 
19J11, Evidence held insufficient 
Del —Glisson v. Glisson, 237 A.2d 393. 

1934, Evidence held sufficient to show sanity 
Cal.—Smith v. Smith, 30 CalRptr 250, 215 C.A.2d 
460. 

19.26. Pa.—Verbalis v. Verablis, 211 A.2d 130, 206 
Pa.Super. 87. 


DIVORCE §143(3) 
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Evidence held insnffkieat 

:« Mum—MAkelsen v Mikkelsen, 174 N.W.Zd 

241, 286 Minn 520 

§ 143<3).-Personal Indi^r- 

nities 
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19.40 Pa—Delic Buono v Deilo Boono. 163 AJd 
6c2. 193 Pa.Super US—Smith v. &nith, 213 A.2d 
94 . 206 Pa-Super 310—Fodor v Fodor, 292 A,2d 
485. 22! Pa Super 32 i 

Testimony held vague and indefiiiite 
Hi .Me—Moore v Moore, App, 33? S.W.2d 781. 
Failure to make out case 
Pa —Regan v. Regan, 322 A,2d 711, 227 PaJSuper. 552. 

19.41 Mo—Waters v. Waters, App., 357 SW22d 
233—0'Lear> v O’Learj, App., 385 S.W 2d 344- 
Heam v Hearn, App., 437 SW.2d 153 

Pa —Regan v Regan, 522 A.2d Til, 22? Pa.Sttper. 552. 

19.42 ?a— Regan v. Regan. 322 A.2d 711. 227 Pa. 
Super 552 

Evidence held sufficient 
Pa —% orobe} v Worobey, 190 A.2d 167, 201 Pa.Super. 
4! 

Evidence held insufficient 

Ark—Rowell v Rowell, 482 S.W.2d 109, 252 Ark. 

1058 

Pa—Zimmerman v. Zimmerman, 180 A.2d 97, 198 
Pa.Super 26—Edstrand v. Edstrand, 212 A.2d 921, 
2ri6 Pa.Super 413—Urbansb v. Uibanski, 213 
A 2d 219, 206 Pa.Super. 329. 

Habitual conduct 

Ark—Morlan v. Morlan, 502 S.W.2d 628, 255 Ark. 
T99 
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19.43 Ark.—Morlan v Morlan, 502 S.W.2d 628, 255 
Ark. 799 

Pa—Nordmann v, Nordmann, 205 A.2d 690. 204 Pa. 
Super 562—Nichols v. Nichols, 217 A.2d 807. 207 
Pa.Super. 220. 

Evidence held sufficient 
.Alaska-Groff v. Groff, 408 P.2d 998. 

Mo.—Jaros v. Jaros, App, 395 S.W.2d 217. 

Pa —D'Alessandro v. D’Alessandro, 144 A.2d 445, 187 
Pa.Super 194—Rhinehan v. Rbinehart, 180 A.2d 
82, 197 Pa.Super 558. 

Evidence held insufficient 
Pa—^Zimmerman v. Zimmerman, 180 A.2d 97, 198 
Pa.Super 26—Sacavitch v Sacavitch, 212 A.2d 
926, 206 Pa.Super. 229. 

19.60. Ark.-Lockiey v. Lockicy, 519 S.W.2d 52. 257 
Ark. 603. 

Md.-Colbum v Colburn, 292 A.2d 121, IS MdApp. 
503 

Mich.—Winkelroan v. Winkelman, 174 N.W.2d 46. 20 
Mich.App. 305. 

Mo.—Franke v, Franke, 447 S.W2d 308—Landrtth v. 
Landreth, 454 S.W.2d 495. 

Robens v. Roberts, Ak>., 450 S.W.2d 469— 
Gleghom v. Gleghom. App., 481 S.W.2d 522— 
Burger v. Burger, Aj^,, 481 S.WJd 632. 

Pa—DiTroia v. DiTroia, 199 A.2d 459. 414 Pa 256. 
Erlichman v. Erlichman, 193 A.2d 666, 201 Pa 
Super. 646—Liscio v. Liscio, 198 A.2d 645, 203 
Pa,Super. 83—Quigg v. (^igg, 199 A,2d 508, 203 
PaSuper. 148—Benkowski v. Benkowski, 201 A.2d 
444, 203 PaSuper. 347—Tarbuck v. Tarixick. 205 
A.2d 709, 204 PaSuper. 569—Verbalis v. VetbaKs, 
211 A.2d 130, 206 PaSuper. 87—Peter v. Peter, 
222 A.2d 511, 208 PaSuper. 221-Carle v. Carle; 
162 A.2d 38. 192 PaSuper. 490-Hastiags v. Has¬ 
tings. 232 A.2d 33, 210 PaSuper. 315—Fishd v. 
Fishel, 269 A.2d 372, 217 PaSuper. 171—Areare v. 
Arcure, 281 A.2d 694, 219 PaSuper. 415—Dough¬ 
erty V Dougherty, 339 A.2d 81,235 PaSuper. 122. 
Wash.—Fallin v. Fallin, 340 P.2d 791, 54 WaslL2d 
370—Moore v. Moore, 371 P.2d 630, 60 Wash.2d 
62-Robuck v. Robuck, 385 P2d 50. 62 Wash.2d 
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9!"~OiiphaBt % Oljphar’ 4:-5 ?Zi 'I 
Wash.M'666 

Brjnsoc v Branwi, 472 P2d 5’.t, 2 Aish-A^p 
309 

Wyo —Bosdieao v Boscbetio, 242 ? la 5^:3. V- ^ yr 
374 —GjU Giil, 363 P Id 'J^Batsher a Buich- 

er, 363 P 24 923—Oaittt Os^tt, 430 ?Zi :6— 
Cooper % Cooper, 448 Pli Caus^ . Chu?. 

459 P^ 569. 

Efideacc beU svffideiit 

Ark—Weber V Weber, 50S S W Id 725. 2*6 Ar^ 54= 
Mo—Nahn: > N»hin. Ajjp 4fTSW:<i7!3 
N.Y.—Armstrong v Armstremg. 365 N Y.S 2d 3GS. 47 
A.D.2d 80C. 

Eiideoee kdd iasaffident 

N.C—Johnson > Johnson, iS' SEId 41:', :4 \c 
App 40 

Makiag of false charges 

Ma—Markham v Markham, App, 429 SWId 32: 

Snbstaatial eddence 

Mo.—L- J -S- V. V-H-S- Apr ■ 

5!4 S.W.2d 1. 
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19.61 Ark—Hughes v Hughes. 4?: S W Zd *55. 25 i 
Ark. a 

Mo.—Schttio’ V Schuler, App, 3!7 S W 2d 619—OIi%sr 
V. Oliver, App., 325 S W.2d 33—Cavaness \ Ca^a* 
ness, App.. 548 S.W.:d 572—Waters ^ V.'ater«i, 
App., 357 S.W.2d 233—Rogers v. Rogers. Apc- 
399 S.WAI 606 

N.Y.-Bartoi v. Baiioi. 190 S.Y.S.2d 257, 20 Misc:d 
261 

Or.-Azorr v. Azorr, 403 P.2d ^7, 240 Or 633 
Pm_Noniauuni v. Nordmann, 205 A.2d 690. 204 Pa. 
Super. 562—Smith v. Snuih, 208 A.2d 915. 205 
Pa.Snper. 402—Sokol v. Sokol. 211 -A2ci il8, 2C5 
Pa-Super. 459—Bothe v Bothe. 217 A.2d ^55, 237 
Pa-Super. 361. 

Wash.-Baiig v. Bang, 358 P.2d 960. 57 Wash.Id 602- 
Moore V. Moore, 379 P,2d 719, 61 Wash.2d 611. 
Wya—Anderson v. Anderson, 421 P,2d 165. 
Pwtiailar eddenee bdd iasuffident 
(6) (Xher matters. 

Ark,—Goodloc v. Goodloe, 487 S.W.2d 593, 253 Ark. 
550. 

Pa.—Fitzammons v, RtzsmmMKis 47 Del.Co. 332 
Stmeox V. Simcox, 49 Del 97—Tumier s. Turnier, 
49 Del. 179—Blatt v. Blatt, 57 Berks 69. affd. 212 
A.2d 907, 206 Pa.Super. 177 
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19.62. Evidence held sufficieBt 
Mo._^rowder v. Crowder. App, 522 S.W.2d 43. 
19.70. U—Lester v. Lester, App., 446 So.2d 493. 
Pa.—Ferenee v. Feroice. 34 NorthumbLJ. 112—Ur- 
hanik V. Urbanik, 26 Beaver 146 
Evidence held to show plaintiff was inoocent 


19.80 Me— !>-: D:Arp SW 2d 501 
Pa —Ziir.r.e^an Z.T.merTJir. 3 Adams LJ .62— 

H.::ahk..ss Hc-riL.-s, 6' Une Re' 25^ 

Wy-'—Clajss V Cisuiss, 4<9 P.ld “69 
Particular matters held entitled to consideratioB 
:, Pi _K.ardy>ca K-ardisic, 54 Sch L.R. 5“—Bi¬ 
gler V B’g'.s', *9 kork 29 

p^e 528 

19.95 Me—S.r.ith V Smith, .App. 429 SW Id '71 

§ 143(41.-Voluntary Sepa¬ 

ration 

;i DC—• l-”d3s Apr- 

Evidence held suffiaent 

•. r>e* ^W:fe V v Husband \ . 291 A 2d 27^ 

D C —Brooks V A”p.. 191 A 2d 13»—Hender- 

v 5 *t s Hendersc.".. App.. 206 A Id 267—McDaniel 
V M;Darit’ App. 254 A Id 407 
Fix— Walker ' Walker, App- 123 Sold 692 
!dafa->>A 3 ams % Adams. 4C3 P2d 593, S9 Idaho 64 
La—Franks v FranKS. 10* So 2d 415—Ga'-dner v 
Oardi.efs 4pp. 125 So 2d 463—Moreau v Moreau, 
App - 1*2 Sold 423 

Md—Chalklc' ' Chalkiey. 203 A.2d 8^7. 236 Md 
329—Heath ^ Heath. 242 A 2d 130, 250 Md. 157 
\.J-lucker > Tooier, 253 A-2d 91. !21 NJ Super. 
539 

\.Y —Martin v Martin 512 N Y.S 2d 520, 63 Misc 2d 
530 

(6j DC—Scott . Scott, MunApp, 14*’ .4.2d 449— 
DeWitt \ DeW'iit, .App., 20! A la 527—Lewis v. Lew¬ 
is, App, 206 A.2cl 266 

Tex —Heifer Heifer, Civ Ap?, 342 S W’ 2d S 
(7) La.—BahiS s Bahle, App., 226 So 2d 563 
(8J Other statements 

D C —Jacobsrn v. Jaeefesen, .App., 2?" A.2d 280, 

Iowa—Craft v Craft, 226 S,W.2d 6 

Md—Garner s Gamer, 264 A 2d 858, 257 Md 723 

Evidence held iasofficient 
<1.1 DC—Maar \ Ciasarro, Mun.App, 154 A.2d 
366. ‘ 

La.—LeBlanc >. LeBlanc, App., 143 So.2d 127. 

Md.—SuMnan %. Suih'an, 197 A.2d 910, 234 Md. 6i 
\ Y —Hrnderson v Hend«son, 365 N Y.S 2d %. 47 
A.D 2d 801, app. dism. 337 N.E.2d 607, 37 N.Y Zd 
782, 375 N.YS.2d99. 

(3) Other matters. 

Md.—Lee v. Lee, 152 A 2d 561, 220 Md, 325. 

N.Y —Miliecr v. Milt«r, 3^ N.Y S 2d 92S, 43 A.D.2d 
741, 
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22.3. Evidence held insufficient 

La.—LeBlanc v. LeBlanc, App. 143 So.2d 127. 
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Eridence held not to establish defense of tosaai- 


Pa_M».fe> V. Maoley. 164 A.2d 113. 193 P..Saper, 

Vk.<.3!Lld,ell V, Cald*dl. 92 N.W.2d 356. 5 Wi5.2d 

146 

28. Attempted reconciliation 
12) Evidence sufficient. 

Ill— Moiykowski >■ Motykowski. 282 N.E2d 458, 4 
III.App. 3d 957. 

N Y -M V. Krfl. 316 N.Y.S.2d 464. 35 A.D.2d 943. 

Evidence held insufficient 

Fla—Katz v. Katz, App., 159 So.2d 241. 

Md—Herring v. Herring, 248 A.2d 117, 251 Md. 516. 


Adultery 

(1) In general 

I!!-Bi!sky v Bil&ky, 309 N.E2d 697, 18 lll.App.3d 
329 

(2) Evidence insufficient. 

in-Biisk> V Bilsky, 309 NE 2d 697, 18 lllApp.3d 
329 
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29. Evidence held to show collusion 

Cal_Munzanares v Manzanares, 12 CaLRptr. 239,190 

C.A-2d 771 

Pa._Pauj V Paul, 9 Cumb. 27— Trinkle v, Tnnkle, 30 
UhL.J. 421. 

Collusion held not shown 
(1) Ark.— Bishop v Bishop, 480 S.W.2d 145, 252 
Ark. 573 

III— O'Connell v. O’ConnclL 326 N.E2d 200, 27 Ill. 
App 3d 204 

293 Cal— Bratovich v. Bratovich, 3 Cal.Rptr. 735, 
179 CA.2d 420. 

Oear and convincing evidence 
Mi&v.—In re Kennington’s Estate, 204 So.2d 444, cor¬ 
rected 206 So.2d 337. 

31 Pa.—^Buncher v Buncher, 217 A.2d 861, 207 Pa. 

Super 322. 

34. Ill—Hagner v. Hagner, 160 N.E2d 824, 22 111. 
App 2d 363— Mansfield v. Mansfield, 180 N.E.2d 
221, 34 IH.App2d 9—Farah v. Farah, 323 N.E.2d 
361, 25 IllApp.3d 481. 

Kan—^Sam! v Saint, 411 P2d 683, 196 Kan. 330. 

-V. M-, App., 383 S.Wl2d 894. 

Pa.—Mason v. Mason. 10 Chest. 168. 

No condonation in absence of misconduct 
R,.I.—^Sundlun v Sundlun, 234 A.2d 358, 103 R.I. 25. 
36 Tex.—Branch v. Branch, Civ.App., 353 S.W.2d 
247. 

Wash—Allen v. Allen. 532 P.2d 623, 12 Wash.App. 
795. 

Cohabitation 

(3) Other matters. 

N.Y.— Prs'therch s, Prytherch, 247 N.Y.S.2d 579, 20 
AD 2d 721. 


paty 

Ma—Long v. Long, App., 501 S.W.2d 502. 

Pa.—Kramer v. Kramer, 168 A.2d 624, 194 Pa.Super. 
538—Bnlcy v. Bailey, 185 A.2d 632, 199 Pa.Super 
S34-Sells V. Sells, 323 A.2d 20,228 Pa.Super 331. 

Evidence hdd not to show plaintiff was innocent 


Mo.—Cavaness v. Cavaness, App. 348 S.W.2d 572 


19.71 Aia.-Hewitt v. Hewitt, 234 So.2d 283, 285 
Ala. 516. 

Evidence hdd to show provocathm 
(1) La.—Maniung v. Manmng. App., 174 So.2d 650. 
Pa.—ftrence v. Ferenee. 34 Nonhuinb.LJ. 112. 
Evidence hdd not to show provocation 
Pa.-Gfflen v. GiUen, Super., 169 A.2d 340, 195 Pa.Su¬ 


per. 60. 
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19.72. Pa.—McAllister v. McAllister. 20 Ombna 
145. 


23Ji. Evidence held sufficient 
<2) Other matters. 

Md.—Grossman v Grossman, 198 A.2d 260, 234 Md. 
139. 

Evidence held insufficient 

La.—W’alker v. Walker, App., 159 So.2d 344. 

J 144 , -Particular Defenses 

Library References 
Divorce ‘S=»134 et seq. 

25. Evidence held to establish defense of in¬ 
sanity 

(l) Mo.— Fuemmeler v Fuemmeler, App., 381 
S.W.2d 27. 

Tex.—Popper v. Popper, Civ.App., 388 S.W.2d 468, err. 


Wk.—N icholas Nicholas, 124 N.W.2d 7, 21 Wis.2d 

318. 
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36,5. Ala.—Beasley v. Beasley, 160 So.2d 863, 276 
Ala. 247. 

Linderman v Linderman, Civ., 275 So.2d 342,49 
Ala.App. 662—Latham v. Latham, Civ., 307 So.2d 
703. 54 AkuApp. 305 

b.C —Tuthill V Tuthill, App., 198 A2d 905. 

Ill.—Qualiano v. Quagliano, 236 N.E.2d 748, 94 Ill. 
App 2d 233. 

loina—Enckson v. Enckson, 154 N.W.2d 106,261 Iowa 
2o4 

Mich.—MacKenzie v. MacKenzie, 115 N.W.2d 326, 
366 Mich. 632. 

Miss.—^Stribling v, Stribling, 215 So.2d 869. 

Mo.—Stone v. Stone, App,, 378 S.W.2d 824. 

N.Y.—Figurka v. Figurka, 229 N.Y.S.2d 726, 16 
A.D.2d 938. 

Ohio—Dase v. Dase, 152 N.E.2d 20. 

Tex.—^Foley v. Foley, Civ.App., 350 S.W.2d 890—Shel¬ 
burne V. Shelburne, Civ.App., 382 S.W.2d 942— 
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Harbord v. Harbord. Civ.App, 397 SW2d 959— 
Gnggs V. Gnggs. Civ.App. 428 S.W.2d 165 

Va.—Huddle v. Huddle. 145 S.E2d 167, 206 Va 535 

36.10. Ala.—Russell v Russell, 120 So 2d 733, 20 
Ala. 662. 

Lloyd V. Lloyd. Civ., 243 So 2d 525,46 Ala.App 
441. 

Ariz.—Milam v. Milam, 419 P.2d 502, 101 Anz. 323 

Cal.—Benam v. Benam. 3 Cal.Rptr. 410, 178 C.A2d 
837—Hutchinson v. Hutchinson, 36 Ca].R{»r. 63, 
223 C.A.2d 494., 

D.C.—Johnson v. Johnson, App., 203 A.2d 708. 

Fla.—Katz v. Katz, App., 159 So.2d 241—PolUk v. 
Poliak, App., 196 So.2d 771—Mufson v Mufson, 
App., 245 So.2d 110. 

Ga.-Chappcll v. Chappell, 110 S.E2d 632, 215 Ga. 
399—Johnson v. Johnson, 126 S.E2d 229. 218 Ga 
28—Tolbert v. Tolbert, 143 S.E2d 743. 221 Ga. 
159. 

III.—Roback v. Roback, 207 N.E2d 130, 59 IIl.App.2d 
222-StiIlV Still, 238 N.E2d 613, 96 Ill.App.2d 
320-Kovack v. Kovack, 268 N.E2d 258, 131 
Ill.App.2d 382—Hayes v. Hayes, 286 N.E2d 578, 7 
Ill.App.3d 590—Jackson v. Jackson. 321 N.E2d 
506, 24 lll.App.3d 810. 

Iowa—Lane v. Lane, III N.W.2d 286, 253 Iowa 92— 
Schantz v. Schantz, 163 N.W.2d 398—Lovett v 
Lovett, 164 N.W.2d 793—Kaduce v. Kaduce. 176 
N.W.2d 779. 

La.—Seeling v. Seeling, App., 133 $o.2d 161—Pace v 
Pace, App., 144 So.2d 195 

Md.—McKim v. McKim, 170 A.2d 208, 225 Md. 311— 
Bryce v. Bryce. 181 A.2d 455, 229 Md. 16, 98 
A.LR.2d 917. 

Mich.-Crocker v. Crocker, 106 N.W.2d 164,362 Mich. 

6 . 

Lachman v. Lachman, 161 N.W.2d 437, 11 
Mich.App. 425-Zettel v. Zettel. 163 N.W.2d 246, 
12 Mich.App. SSI. 

Minn.—Schwenn v. Schwerm, 175 N.W.2d 427, 286 
Minn. 532. 

Mo.-Gt«gg V. Gregg. App., 416 S.W.2d 672. 

Neb.—Beck v. Beck, 120 N.W.2d 585, 175 Neb. 108— 
Parkhurst v. Parkhursi, 171 N.W.2d 243, 184 Neb. 
687. 

N.H.-Tibbetts v. Tibbetts, 248 A.2d 75, 109 N.H. 239. 

NJ.—H. V. H., 157 A.2d 721, 59 NJ.Super. 227, 78 
A.ER.2d 799—Lowensten v. Lowensten, 190 A.2d 
882, 79 NJ.Super. 124. 

N.Y.—People ex tel. Roosevelt v. Roosevelt, 216 N.Y. 
S.2d 604, 13 A.D.2d 334, affd. 182 N.E2d 291, 11 
N.Y.2d 873, 227 N.Y,S.2d 686-J. v. J.. 228 N.Y. 
S.2d 950, 35 Misc.2d 243-Miller v. MUler, 237 
N.Y.S.2d 95—Winslow v. Winslow, 237 N.Y.S.2d 
S89-Johnson v. Johnson. 268 N.Y.S.2d 403, 25 
A.D.2d 672. 

Johnson v. Johnson, 263 N.Y.S.2d 404, 47 
Misc.2d 805, affd. 268 N.Y.S.2d 403, 25 A.D.2d 
672. 

Tcnn.—Doe v. Doe, 438 S.W.2d 353, 59 TenmApp. 108. 

Tex.—Hausladen v. Hausladen, Civ.App., 388 S.W.2d 
952—Cote V. Cote, Civ.App., 404 S.W.2d 139, err. 
dism.—Baxla v. Baxla, Civ.App., 522 S.W.2d 736. 

Vt.—Morse v. Morse, 229 A.2d 228, 126 Vt. 290. 

Wash.—Stringfellow v. Stringfellow. 350 P.2d 1003, 56 
Wa^.2d 957, reh. den. and am. on oth. grds. 353 
P.2d 671, 56 Wash.2d 957. 

Brunstm v. Brunson, 472 P.2d 586, 2 Wa$h.Ai^. 
809. 

Wis.—Retmer v. Reimcr, 96 N.W.2d 375, 7 Wis.2d 146. 
Sexual intercourse 
(8) Other statements. 

Ala.—^Tcherneshi^ v. TcherneshofT, 220 So.2d 888,283 
Ala. 700. 

Ark.—Weber v. Weber, 508 S.W.2d 725, 256 Ark. 549. 

Ill.—Simonson v. Simonson, 262 N.E2d 326, 128 Ill. 
App2d 39—Farah v. Farah, 323 N.E2d 361, 25 
I11.App.3d 481. 

lown—Kantaris v. Kantaris, 169 N.W.2d 824. 

Partial condonation 

Miss.—King v. King. 191 So.2d 409. 


page 532 

36,15 Ark—Weber v Weber. 508 SW2d 725. 256 
Ark 549 

Md—Sullivan v Sullivan, 162 A.2d 453, 223 Md *’4 
36,20 Mo —Gregg v Gregg. App. 416 S W 2d 6“2 
—J V K, App, 419 S W Zd 461. 

37 Iowa—Kantans v. Kantans, 169 N W 2d 824 
Misconduct subsequent to ctmdoaatitm 
(1) Kan -Bremer v Bremer. 356 P.2d 672. 187 Kan. 
225 

Tex.—Branch v Branch, Civ App, 355 S W 2d 247 

(4) Fla—^Fletcher v Fletcher, App., 235 So.2d 520 

(5) Other matters 

Ga.—Sutton v Sutton, 160 S.E2d 355 
Ill.—Quagliano v Quagiiano. 236 N.E2d 748, 94 HI 
App.2d 233 
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38. Eridence held sufficient 

(1) Mo—J V K, App, 419 S W 2d 461 

39. Mont.—Bell v Bell, 328 P 2d 115. 133 Mont. 572 
NC—Hicks V. Hicks, 167 SE2d 761, 275 .S.C. 3^0 

Gray v Gray, 193 S E.2d 492. 16 N C App. 730. 
Wyo.—Clauss v Claoss, 459 P.2d 369 
Evidence held to establish recriminatory charge 
(1) La.—James v James, A|^., 192 So.2d 918. 
Evidence held not to establish recriminatory 
charge 

(1) Anz.—Matlow v. Matiow, 36! P.2d 648, 89 Anz. 
293. 

Ill.—Rank v. Rank, 246 N,E2d 12. 107 ni.App.2d 
339-Catbrey v. Carbrej, 247 NE2d 818, 108 
HLApp 2d 363—Haring > Hanng, 260 N.E 2d 396, 
125 niApp.2d 116 

Ind.—Copeland v. Copeland, 248 N.E.2d 571, 145 Ind 
App. 73, 

Md.—Fuller v. Fuller. 237 A.2d 925, 249 Md 28 
Mo.—Ridgiey v. Ridgley, App., 370 S W.2d 679 
Pa—Campbell v. Campbell, Com.Pl, 44 Del.Co. 31, 
affd. 137 AM 830, 185 Pa.Supcr. 474. 

Wash —Stringfellow v. Stringfellow, 350 P.2d 1003, 56 
Wash.2d 957, reh. den. and am. on oth. grds. 353 
P.2d 671. 56 Wash.2d 957. 

Wis.—G arot v. Garot, 128 N.W.2d 393. 24 Wis.2d 88. 
Preponderance of evidence required 
Ill.— Hanng v. Haring, 260 N.E2d 396. 125 Ill.App.2d 
116. 

39,5. La.—Havens v. Havens, App., 236 So.2d 260, 
application dism. 239 So.2d 168, 256 La. 777. 
Mich.—Kessinger v. Kessinger, 104 N.W.2d 192, 360 
Mich. 528. 

Evidence held to establish charge 
Ark.-Moore v. Moore, 322 S.W.2d 77, 230 Ark. 213 
Evidence held not to establish charge 
Ala.—Hilley v. Hilley. 157 So.2d 215, 275 Ala. 617. 
Ill.—Haring v. Haring, 260 N.E2d 396, 125 Ill.App.2d 
116. 

Md.—Laccetti v. Laccetti, 225 A.2d 266, 245 Md. 97. 
Pa.—Horne v. Horne, 159 A.2d 239, 191 Pa.Supcr. 
627—Boyd v. Boyd, 171 A.2d 555, 195 Pa.Supcr. 
371—Lcvitz V. Levitz, 185 A.2d 620, 199 Pa.Super. 
327. 
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39,10. Mich.-Riha v. Riha, 186 N.W.ld 22, 30 
MickApp. 145. 

Provocation 

(3) Evidence held sufficient in other instances. 

Wash.—^Juntunen v. Juntunen, 354 P.2d 916, 56 

Wash.2d 686. 

(4) Evidence held insufficient in other instances. 
Ill.—Del Rosario v. Del Rosario, 270 N.E2d 160, 133 

lll.App.2d 8. 

La.—Crain v. Crain, Am>., 169 So.2d 166. 

Evidence held to establish charge 

N.D.—Albrecht v. Albrecht, 92 N.W.2d 726. 

Tex.—Ferguson v. Ferguson, Civ.App., 317 S.W.2d 62. 
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Evidence held not to establish charge 

Ra—H^hwcIle^ v Hohwnler, .4pp, 16" So 2d “’3. 
Idaho—^Johnson v Johnson, 442 P2d 92 Idaho 
Its 

La— Hinton v Hinton, App ! 89 Sold II 
Md -Whitehurst v. Whitehurst. 264 A 2d 822,25" Md. 
685 

Evidence held to show justification 

Wash.—Juntunen v Juntunen. 354 P.2d 916, 56 
Wash 2d 686 

39J20. Evidence held to establish charge 

{!) Ra.— Fairall v Fairall, App, HE So 2d 339. 
Mich—Kirstein v Kirstem. !5I NW.2d 7 Mich 
App 316 
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40 N C —Tayiof v Taylor, 125 S E 2d 373. 257 N C 
150 

Evidence held to show 

13} La—Leonard v Leonard, App, 232 Sold 5SS. 
N Y —Gailina v Gallina, \9-! N Y S-2d "65 
Evidence held not to show 
(2) III—Jackson v. Jackson, 32! N.E 2d 506, 24 
Ill App.3d 810. 

Semon v Semon, App, 173 So 2d 228 

§ 145. Taking and Filing Proofs be¬ 
fore Hearing 
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40.50. Ca! —Snyder v. Supenor Court for Los Ange¬ 
les County, 89 CalRptr. 534, 9 C.A.3d 579 
Ga.—Hams v. Hams. 250 SE2d 407, 242 Ga. 576 
Minn —Chnstenson v Chnstenson, 162 NW.2d 194, 
281 Minn. 507. 

Mo—State ex rel. Chandler v Scott, App., 427 S.W.2d 
759 

Pa.—Mustacchi v, Mustacchi, 40 D & C 2d 618 
Waiver of statutory requirements 
Ill —Zcrhooi v. Zerhoot, 171 N.E.2d 666, 28 III App 2d 
424 

Matters held not to affect statatory right to depoai- 
tikms under arcumstances. 

Cal —Carlson v. Supenor Court of Los Angeles Ccmnty, 
15 ai-Rptr. 132, 364 P.2d 308, 56 C.2d 431. 

Rule construed 

Ky—Robinson v. Rtd^mson, 363 S.W.2d 111. 
Deposition may be regarded as affidavit 
Cal.—In re Higgason’s Marriage, 110 Cal.Rptr. 897, 
516 P.2d 289, 10 C3d 476, 

40.55. Ark -Fox v. Fox, 316 S.W.2d 348. 229 ArL 
447 

Mo.—State ex rel. Chandler v Scott, App., 427 S,W’.2d 
759. 

N.H.-Calderwood v. Calderwood, 296 A.2d 910, 112 
N.H. 355, cause remd. 327 A.2d 704, 114 N.H. 
651, app. after remand 345 A.2d 166, 115 N.H. 
550. 

N.Y.—Uura v. Uura, 448 N.y.S.2d 990, 113 Misc.2d 
277. 

Vt.—Segalla v. Segalla, 283 A.2d 23'^. 

Sufficient cause for denial not shown 
lowa-Cook V Cook. 146 N.W.2d 273, 259 Iowa 825. 
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Ga.—McFarland v. McFarland, 204 S.E2d 166, 231 
Ga. 739. 

40* Expeditioas trial 

N.Y.—Faulk v. Faulk, 252 N.Y.S.2d 689, 21 A.D.2d 
967. 
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41. Prompt trial 

N V —Kaplan v. Kapian, 267 N Y.S.2d 844,25 A.D 2d 
56J—Gcklstein \ Gokfeten. 31? N Y.S.2d 77, 35 
AD2d7"7 

Failure to answer 

Tex—Brown ^ Brown, OvApp. 521 S.W2d 730. 
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42.5. Pmposc 

Cal —Estate of Kalai. 1?5 Cal.Rpir 582, 12! C.A.3d 
841 

42.10 Ohio—Cobb v Ct*b. 174 N.E2d 290. 112 
Oh» App. 19—Beamer %. Bearoer, 244 N.E2d 
^5, P Ohio App 2d 89. 

Faiinre to order before trial held not rimse of 
discretion 

Tex.—DeLipsey v DeLipsey, CivAfp.. 369 S.W.2d 
S2S 

Notice of trial. Matters relating to 
notice of trial have been adjudi¬ 
cated/^^ 

42J20. Ga.—Brooks Brodu, 249 S.E2d 244, 242 

Ga.444. 

Mandatory reqBiremeitts 

Cal.—Perim v. Penni, 37 Cal.Rptr. 354, 225 C.A.2d 
399. 

Written notice not repaired 

Ind—Kujaca v. Kujaca, 304 N.E2d 870, 159 IndApp. 

6 . 

42J50. Fla.—Byers v. Byers, App., 324 So.2d 164. 
Mo.—Clinton Qinton. App.. 444 S.W.2d 677. 

CAkh—Ashley v. Ashley, 193 N.E2d 535, 118 Ohio 
App. ISS. 

Tex.—Davis v. Barnes. 413 S.W.2d 105. 

43Aia.—Ex parte Bragg, 2 So.2d 393, 241 Ala. 
214. 

Fla.—Oriowttz v, Orlowitz, Ajq), 121 So.2d 55. 

Ill.—Roqueplot v. Roqueplol, 410 N.E2d 441, 43 III. 

Dec. 441. 88 IU.App.3d 59. 

Refhsal held not abuse of discretion 
U.S.—Hodge V. Hodge, CA.Virgin Islands, 507 F.2d 
87. 

Ala.—Jenkins v. Jenkins, Civ., 352 So.2d 1. 

Cal.—^Xuve v. Tuve, 75 Ca!.Rptr. 613, 270 C.A.2d 
79—Brown v. Brown, 103 CaLRptr. 510, 27 
CA.3d 188. 

Colo—Catron v. Catrol, 577 P.2d 322, 40 CoIo.App. 

476—In re Marriage of Lester, Ajq)., 647 P.2d 688. 
D.C.—Beckwith v. Beckwith, App,, 379 A.2d 955, cert. 

den. 98 &Ct. 2239, 436 U.S. 907, 56 EEd.2d 405. 
Fla.—Huxford v. Huxfotd, Af^., 231 So^ 868. 

Ga.—^Wnght v. Wright, 152 S.E2d 363, 222 Ga. 777— 
Walton V. WaJton, 153 S.E.2d 554, 223 Ga. 85— 
Bickford v. Bickfoid. 185 S.E2d 756, 228 Ga. 353, 
app. after remand 190 S.E2d 70. 229 Ga. 229— 
Barker v. Barker. 210 S.E2d 705. 233 Ga. 170. 
111.—Kkinman v. Kleinman, 313 N.E2d 476, 20 Ill. 
App.3d 205. 

La.—Matthews v. Matthews, App., 220 So2d 246—Van 
Acker v. Van Acker, App. 246 So.2d 715, 

Md.—Herring v. Herring. 248 A.2d 117, 251 Md. 516. 
Mich.—Burnett v, Burnett, 184 N.W.2d 312, 28 Mich. 
App. 229. 

Miss.—^Rives v. Rives, 416 So.2d 653. 

Mo.—CaRxeath v. Galbreath, App., 481 S.W.2d 591— 
Long V. Long, Af^., 491 S.W.2d 27—Searles v. 
Searles. App., 495 S.W.2d 759. 

Ncv.—H(^)per v. Hofper, 378 P.2d 875, 79 Nev. 86— 
Noble V. Noble, 470 P.2d 430, 86 Nev. 459. 
N.H.—Dunn v. Dunn, 421 A.2d 1003, 120 N.H. 662. 
N.Y.—Tomaino v. Tomaino, 416 N.Y.S.2d 925, 98 
Misc.2d 267. 

N.C.—Johnson v. Jenson, 187 S.E2d 420, 14 N.C. 
App. 40. 

N.D.—MoU v. Moll. 231 N.W.2d 769. 

R.L—Poirier v. Poiner, 267 A.2d 390, 107 R.I. 345. 
Tex.—Cdksnan v. Crrieman, Civ.App.. 348 S.W.2d 384, 
err. dism.—BUmd v. Bland, Civ.App., 437 S.W.2d 


408, err. dism.—Bond v. Bond, Civ.App., 461 
S.W.2d 208, err dism.—Doyle v. Doyle, Civ.App., 

482 S.W.2d 285, cert, den., 93 S.Ct. 195, 409 U.S. 
855, 34 EEd.2d 100—Matter of Marriage of High- 
ley,’civ.App., 575 S.W.2d 432. 

Vt_Segalla v. Segalla, 283 A.2d 237. 

Wash.-Bcnnctt v. Bennett. 387 P.2d 517. 63 Wash.2d 
404. 

Tucker v. Tucker. 542 P.2d 789, 14 Wash.App. 
454. 

Wyo.—Craver v. Craver, 601 P.2d 999. 

Discretion held properly exercised 

Cal.—Somps v. Somps, App., 58 CaLRptr. 304. 

Hilderbrand v. Hilderbrand, 209 N.Y.S.2d 858, 

12 A.D.2d 858. 

Refusal held abuse of discretion 

Fla.—Tsavaris v. Tsavans, App., 244 So.2d 450. 

La.—Douthit V Douthit, App., 259 So.2d 426 
Continuance for possible reconciliation 
Fla.—Riley v. Riley, App., 271 So.2d 181. 

43.10. N Y —Baranyk v. Baranyk, 424 N.Y.S.2d 46, 

73 A.D.2d 1004. 

Absence of motion 

Okl.—Goff V. Goff, 396 P.2d 513. 

43 JO. Requisite not met 

Tex.—Ray v. Ray, Civ.App., 542 S.W.2d 209. 

Failure to request a continuance 
does not necessarily deny a party a 
fair trial.*^*^’ 

43Jl. Ind.— Terry v. Terry, App., 313 N.E2d 83. 
44. D.C.—Bowman v. Bowman, App., 210 A.2d 8. 
45J5. Tex.— Hunt v. Hunt, Civ.App., 456 S.W.2d 243. 
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48.5. Matters held not to require continuance 
N.C— Becker v. Becker, 138 S.E2d 507, 262 N.C 685. 
48.15. Ga.-Harris v. Harris, 249 S.E2d 536, 242 
Ga. 201. 

48J5. N.Y.—TmnoliUo v. Tumolillo, 412 N.E2d 
1315, 51 N,Y2d 790, 433 N.Y.S.2d 89. 

Okl.—Coker v. Coker, 460 P.2d 424. 

Denial of second continuance not abuse of dis¬ 
cretion 

Fla,—McWhorter v. McWhorter, App., 122 So.2d 504. 
Denial held not abuse of discretion 
Cal.—Ogburo V. O^nim, 34 CaLRptr. 800, 222 CA.2d 
95. 

Ill.—Atwater v. Atwater, 309 N.E2d 632,18 IlLApp.3d 

202 . 

Me.—Hawke v. Hawke, 395 A.2d 449. 

Mich.—isbey v. Isbey, 187 N.W.2d 488, 31 Mich.App. 
185—Johnkoski v. Johnkosid, 213 N.W.2d 856, 50 
Mich.App. 542, 

Tex.—Campbell v. Campbell, Cv.App., 586 S.W.2d 
162, err. gr 

48 JO. Mo.—In re Marriage of Fraidcd, App., 550 
S.W.2d 896. 

Illness sufficient to require continuance not 
shown 

Ga.—Williford v. Williford, 198 S.E2d 181, 230 Ga. 
543. 

Tex.—Coleman v. Coleman, Civ.App., 348 S.W 2d 384, 
err. dism. 

Denial as abuse of discretion 

D.C.—Feaster v. Feaster, D.C.. 359 A.2d 272. 

The failure of a trial judge to grant 
a continuance sua sponte due to the 
illness of a party is not an abuse of 
discretion."** 

48.36. Ind.—^Terry v. Terry, App., 313 N.E2d 83. 
48.40. OkL—Raines v. Gifford, 370 P.2d 1. 

50. Ala.—Pody v. Pody, Civ.App., 416 So.2d 1028. 
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An absent party is not entitled to a 
continuance if his attorney waives a 
motion for continuance on conditior* 
and that condition is met.^- 

50.5. Ga.—Brown >. Brow-n, 205 S E 2d 201, 232 Ga 
55. 

52.5. La.—Barham v. Barham. App. 337 Sc 2d 2B9, 
wnl ref., Sup., 340 So 2d 315 

52.10. Mo —Krieber v, Kneber, App., 420 S 2d 
376. 

A corespondent who does not appear 
at a hearing is not required to be spe¬ 
cifically notified of a continuance." 

52.15. Pa.—Buncher v. Buncher. 217 A 2d 861, 20"’ 
Pa.Super. 322. 

53. Ky.—Jones v. Jones, 467 S W.2d 352 
Tex.—Coleman v. Coleman, Civ.App, 348 S.W 2d 384, 
err. dism. 

56. Mich.—Snyder v. Snyder, 202 NW2d 504, 42 
Mich.App. 573. 

Mont.—Bolich v. Bolich, 647 P.2d 844, 199 Mont 45 
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56 Neb.—Perkms v. Perkins, 253 N.W.2d 42, 198 
Neb. 401. 

Wash.—MacKay v. MacKay, 347 P.2d 1062, 55 
Wash.2d 344. 
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58.50. Ill—Bidstrup v. Bidstrup, 196 N.E.2d 512, 46 
IllApp.2d 160. 

Ind.—Marsico v, Marsico, 290 N.E.2d 99. 154 Ind.App 
436. 

OkL—Coker v. Coker, 460 P.2d 424. 

Note of tesdiBony 

Ala.—^Dunlavy v. Dunlavy, 216 So.2d 281, 283 Ala. 
303. 

Doubts as to desire for divorce 
Ohio—DeRyt v. DeRyt, 215 N.E2d 698, 6 Ohio St.2d 
31. 16 A.L.R.3d 271. 

No authority to try divorce action at crimiiuil 
session absent consent 

N.C.—Branch v. Branch. 191 S.E.2d 671,282 N.C 133. 
Autbority to convene rabbinical tribunal 
N.Y.—Pal V. Pal, 356 N.Y.S.2d 672, 45 A.D.2d 738. 
loconsequentid party agreement 
Ga.—^Bradberry v. Bradbeny, 208 S.E2d 469, 232 Ga. 
651. 

Court’s interview with children 
III—Seniuta v. Seniuta, 334 N.E2d 261, 31 IllApp.Sd 
408. 

Bifurcating disapproved 
Neb.-Humphrey v. Humphrey, 340 N.W.2d 381, 215 
Neb. 664. 

58.55. N.Y.—Gromel v. Gromel, 200 N.Y.S.2d 450. 
21 Misc.2d 565, app. dism. 206 N.Y.S.2d 554. 11 
A.D.2d 947. 

Transcript 

Ala.—Dunlavy v. Dunlavy, 216 So.2d 281. 283 Ala. 
303. 

Time 

Ga.—Bradberry v. Bradberry, 208 S.E2d 469, 232 Ga. 
651. 

Unqualified right to prosecute suit per se 
Or.—Oregon State Bar v. Gilchrist. 538 P.2d 913, 272 
Or. 552. 

Disqualification of judge 

Mo.—Rosener v. Mitchell, App., 637 S.W.2d 381. 


59 Aia.—CuretCT ^ Cur«?n. Cr*.. Z6I So 2d 906, 4'i 
\:aApr Tf 

Anz.—Drees v Drees. 490 P2d 35!. 16 Anz-App 22 
Cal—x Whitney 230 P;i4 94’', 164 C A.2d 
S*"*—May ^ Mi*. "9 Ca’ Rptr 622, :'5 C.A Id 
264 

Fa—Nysrron: \ Nystroin, App . ;C5 So 2d 6C5 
Ga—Wngh: ^ Vinght. !52 SE2d 36}, 222 Ga 
Mjch —McLav v McLay, 9! N 2d S24, 554 Mich 
:9 

S.H-Comer v Comer. I’l Aid 556 ::2‘ S’ H 505 
Ohio —Tompkir.s v Tompains. 15"* NEId "55 10" 
Ohio App 229—Weinstein s Weinstein, App, ! 55 
N.E2d 56 app di«m :;9 NEId 625, r4 Ohic 
St 405 

Wis —Gaaer v Gauer, 149 N W Id 5*3, 34 Wis Id 451 

Objection to evidence 

NY—Nilsen s Nilsen, 183 NVSId 210, 16 Misc.2d 
396, application den 156 N V S Id 529, I** M;sc.2d 
347 

Exclusion held proper 

Cal.—Cardew \ Cardew. 13 CaLRptr 620, 192 CA2d 
502 

Psychiatrical report 

N V —Kesseler v Eesseler, 225 N Y S-2d I, 10 N Y.2d 
445, 180 N E2d 402 rearg den. and am on oth 
grds 225 NYS.2d 966, 11 NY 2d 716. 181 
N E 2d 226 

Court reporter not recording testimony in un¬ 
contested cases 

Tex—Lickman v Lickman, Civ-App, 368 S.W2d 51, 
err dism. 

Abuse of discretion 

Fla.—State ex rel. Gore Newspapers Co v Tyson, 313 
So 2d 7^7, 79 ALR3d 382 
Tex.—Russell v Russell. Cv.App, 443 SW.2d 569. 

Discretion not abused 

Tex.—^Smitheal v Smitheal Civ App., 518 S.W.2d 842, 
err. dism. cert den 96 S Ct. 277, 423 U S 928, 46 
L Ed.2d 256. 

Not incumbent upon judge to arrange for offi¬ 
cial court reporter to take down evidence 
Ga—Savage v. Savage, 217 S.E2d 568, 234 Ga. 853 
60. Cal—Loomis v. Loomis, 201 P.2d 33, 89 Cal 
App.2d 232. 

Ill—Marr v Marr, 192 NE2d 559, 43 Iil..App.2d 25. 
Mo.—Ritter v. Ritter, App., 394 S W’.2d 78 
N.Y.-Naddeo v. Naddeo, 184 N.Y.S2d 156, 16 
Misc.2d 209 

Rule requiring court to appoint reporter, etc. 

Colo.—Norton v. Norton. App., 494 P 2d 847, 

(2) Other matters 

Ind.—Edwards v Edwards, 177 N.E2d 919, 132 Ind. 
App. 567. 

Better practice to have testimony transcribed 
S.C.—Rajcich V. Rajcich, 181 S.E2d 11. 256 S.C. 121 
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61.5. Ala —Killingsworth v Killingsworth, 226 So.2d 
308, 284 Ala. 524. 

61.10. No indvidious discrimination shown 
Tex.—Smitheal v. Smitheal, Civ.App., 518 S.W.2d 842, 
err, dism., cert. den. 96 S.Ct. 277, 423 U.S. 928, 46 
L.Ed.2d 256. 

61220. Participation of family court commis¬ 
sioner 

Wis.—Bottomley v. Bottomely, 156 N.W2d 447, 38 
Wis.2d 150. 

62. Tenn.—Abney v. Abney. 433 S.W 2d 847, 222 
Tenn. 160. 

66.5. Pa.—Com. ex rel Buncher v. Buncher, 113 
P.LJ. 307. 

Absolute divorce and cross action 
Pa.-Schieber v. Schieber, 11 D. & C.2d 314,73 Montg. 
542, 71 York 151. 

Separate trial of issues permitted 

Pa.—Wolk v. Wolk, 464 A.2d 1359, 318 Pa-Super. 311. 
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Tex —Angcrsian v Angerstcin. Ci\.App., 389 S.W.2d 

5!9 

In some jurisdictions under rule the 
court may order on its own motion 
consolidation of divorce actions by hus¬ 
band and WTfe.*' 

67.10 Anz—Allen v Supenor Court of Manoope 
County, 344 P 2d 163, 86 Anz 205. 

69 Vt —Sicbert v Siebcn, 200 A2d 258. 124 Vt 187. 
No constitntioiial right to be represented by 
coonse! 

Ky -Parsley v KnucUes, 346 S.W.2d 1. 

page 560 

69.5 DC—Price v Pikc, Mun.App., 174 A.2d 83. 
Ga.—Reynolds v Reynolds. 123 SE2d 115, 217 Ga. 
234—McCartney v McCartney, 121 S.E2d 785, 
2!7 Ga. 200—Salmon v Salmon. 153 S.E2d 719, 
223 Ga. 129. 

Or —Schafer v Schafer. 412 P.2d 793, 243 Or. 242. 
Consolidation not warranted 
(2) Other siaten«nts 

Ga.-Lowery v. Adams, 167 S.E2d 636, 225 Ga. 248, 
app after remand 171 S.E2d 624, 225 Ga. 843. 

Extra-mural advice to witness 
Md.-Feligen v. Feltgen. 205 A.2d 251, 237 Md. 32. 
Prejudice of jndge not shown 
Cal —Hansen v Hansen, App., 43 CaLRptr. 729, 233 
C.A.2d 575 

Fla.—Ginsberg v. Gmsberg, App.. 127 So.2d 137, 2 
A L.R.3d 592. 

Md—Fmis V. Fnits, 273 A.2d 648, 11 Md.App. 195. 
Mo.-Cnmi v. Cnmi, App., 479 S.W.2d 195. 

Wash.—Tonkoff v. Tonkoff, 405 P.2d 728, 66 Wash. 
928. 

Decree not invalidated by remarks jn^ 
Ga—Waller v Waller, 174 S.E2d 433, 226 Ga. 279. 
69.10. Md.—Fntts v. Fmts, 273 A.2d 648, 11 Md 
App. 195 

69.25. Both parties represented by same attor^ 
ney 

Wash.—Halvorsen v. Halvorsen, 479 P,2d 161, 3 Wash. 
App 827. 

There is no right to make a closing 
argument in a divorce action.^^^ 

69J6. S.C.—Foreman v. Foreman, App., 313 S.E.2d 
312, 280 S.C. 461. 

6930. Ga.—Anderson v. Anderson, 235 S.E2d 11, 
238 Ga. 631. 

Pa.—Barr v. Barr, 331 A.2d 774, 232 Pa.Supcr. 9, 
Snyder v. Snyder, 27 Leh.LJ. 437—MasduOt v. 
Masaulli, 75 Dauph. 398, affd. 169 A.2d 562, 194 
Pa.Super. 646. 

Tex.-McKibbin v. McKiWan, Civ,App.. 488 S.W3d 
541. 

Condonation 

Ala.-Utham v. Utham, Civ.App.. 307 So.2d 703, 54 
A!a.App 305 

70. Cal—Whitney v. Whitney. 330 P.2d 947, 164 
C.A.2d 577. 

Colo.—Lisiten v. Lisiten, 492 P.2d 895, 30 Cok>.App. 
375. 

Md—Sellman v. Sellman, 202 A.2d 372, 236 Md. 1. 
Pa.—Schwartz v, Schwartz, 165 A.2d 127, 193 Pa.SO‘ 
per. 628. 

Held fair trial 

(2) Other matters. 

Ind-Terry v. Terry, App., 313 N.E2d 83. 

Iowa—Neiderhiser v. Netderhiser, 119 N.WJ2d 245,254 
Iowa 791.- 

Md—Rhodenck v. Rhodenck, 168 A.2d 518, 224 Md 
478. 

Pa.—Sprague v. Sprague, 297 A.2d 133, 223 Pa.Siiper. 
44. 
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Preciadisg tikiag of tesdnioiiy liter case at 
issue 

FU.—Wood V Beard, App, 10' Sc 
Failure to rule on evidence improper 
Cal.—Riggs V. Riggs, App , 35 Cai Rrir “93 
Ralii^ cm objectioiis not required 
lowa-Conkiing \ Conkhng, 155 N W:d 
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703 Ark.—Ptwell \ Poiaell. 4IG S.W 2d 528, 243 
Ark 463 

Coks—Sunshine \ Sunshine, App. 52*^ P :d 90S 

No iiimtatkm 

S14S.W2d:^ " ^ ^ 

Court's limitiaton of testim<Hiy concerning 
grounds feu* diroree 
N.D.—Larson Larsen, 234 N W 2d S6!. 

Performance of the terms of a sepa¬ 
ration agreement is an issue to be de¬ 
termined on trial and should not be 
summarily disposed of on affidavits. 

70,6. N.Y.—MarkowitE v. Markowitz, 353 N.YS2d 
872. 77 Misc.2d 586. 5«9. 

72. Cal.—McLellan v. McLellan, lOG CalRptr. 258, 
23 CA.3d 343. 

pie court may limit development of 
evidence on a particular ground for 
divorce when the essentials of that 
ground are made known to the court 
and further evidence would merely be 
cumulative.’^* 

73,1. Kaa—McClarcn v. McClaren, 519 P.2d 720, 
214 Kxn. 217. 

733. K,y.—.Bame v. Barnes, 415 S.W.2d 602. 

74. Kan.—Berry v. Berry, 523 PJd 342,215 Kan. 47. 

74.10. Events subsequent to dismissal of prior 
suit not restricted 

Iowa—Conkling v. Oakling, 185 N.W.2d 777. 

Further heaii^ on investigative report 
Neb.-Jorgensen v. Jorgensen, 23! N.W.2d 360, 194 
Neb. 271. 

75.10. Cal.—^Friedland v. Friedland. App., 345 P.2d 
322. 174 CA.2d 874. 

N.Y.—Borebard v. Borchaid, 171 N.Y.S.2d 983, 5 
A.D2d 472, rearg. den. 173 N.Y3.2d 990, 5 
A.D2d 989, resettlement tei. 178 N.y.S.2d 598, 6 
A.D.2d 771. 

Or.—Cathcan v. Cathcan, 376 P.2d 665, 232 Or. 624 

Accouat for b(^ parties 

Fla.—Farr v. Farr, App., 249 So.2d 761. 

Oath necessary 

Nd).—Jorgensen v. Jorgensen. 231 N.W.2d 360, 194 
Neb. 271. 

75.15. Tex.—Ingram v. Ingram, Civ.App., 380 
S.W.2d 666, err. dism. 

Cmvt-iqppoiBted conciliator and persons giving 
information for report 

Iowa—In re Boyd’s Marriage, 200 N,W.2d 845, 55 
A.L.R.3d 570. 
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77. Fla.—WaBter v. Walker, App., 123 So.2d 692. 
Mo.— Gosndl v. GosneU, App., 329 S.W.2d 230. 

NJ.—Morrison v. Morrison, 300 A.2d 182, 122 NJ.Su- 

per. 277. 

Fair triid not denidd 

Idabo—Barker v. Barker, 440 P.2d 137, 92 Idaho 204. 

78. Cal—McKim v. McKim, 100 CaLRptr. 140, 493 
P.2d 868, 6 C3d 673. 


Testimony of child should be in presence of 
parties or counsel 

Ky—York \ York. 2SC SW2d 553-Schwart2 v. 
Schwartz, 3S2 S-W2d£51 

Counsels' presence not prejudicial 
Mo -Searies \ Searies, App. 495 S W.M 759 
Right to counsel 

N* Y-Vanderpoc^ v Vanderpooi. .U4 N.Y.S2d 572. 
re^d on oth. grds. 350 N.Y.S2d 435, 43 A.D.2a 
^16 

78.5 III —Mansfield v. Mansfield, 180 N.E.2d 221,34 
!IIA{^.2d 9 

Absence of connsel 

Ga.—DtAbtns \ Dobb:ns. 2:6 S E2d 102,234 Ga 347. 
cert, den 96 set 455, 423 C.S. 1019, 46 LEd2d 
391 

Mich—Hoven v Ho^en, 156 N*.W2d 65. 9 MichApp. 
168 

Wis—Medved v Medved, !35 N'W2d 291, 27 Wis.2d 
496 

Absence of defendant 

Mo -Richardson v Ricbardstm, App., 524 S.W 2d 149. 
80 Md—Kaleta i Kaleia. 233 A.2d 468, 247 Md. 
51? 

84 Cal —McKim v. McKim. 100 Cal.Rptr. 140, 493 
P2d 868. 6 C 3d 673. 

Fla —Galbui \ Garfinkl 340 So 2d 470. on remand 341 
So 2d 1076. 

Ill —Motykowrski v Motykowsku 282 N,E2d 458, 4 
I!lApp.3d 957. 

N.y.—J. > J.. 228 N.Y.S.2d 950, 35 Misc.2d 243— 
Hanscom v. Hanscom, 292 N.YS.2d 495, 57 
MiscZd 218 

Rnk providing for separation of issues disap¬ 
proved 

Iowa—Lawler Lawler, 175 NW.2d 103. 

Separate hearing not warranted 
Colo.—Proffitt V Proffitt. 477 P.2d 456, 173 Colo. 258. 
Irremediai breakdown of marriage 
N.H —WoodrofT v Woodruff, 320 A.2d 661, 114 N.H. 
365. 

Requisites for dissolution 

Iowa—In re Morgan's Marriage, 218 N.W 2d 552. 
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Other issues may be determined by a 
pretrial conference.*®* 

88.1. Cal—Haseliine v. Hasdunc, 21 Ca].Rptr. 238, 
203 C.A2d 48-Poon v. Poon, 53 CaI,Rptr. 365, 
244 CA2d 746. 

Claim for separate maiateauce properly ignored 
where uisue eliminated. 

D C.—Sherwood Sherwood, App, 206 A,2d 734. 

Transfer 

Pa.—Kaskie v. Kaskie, 442 A.2d 261, 295 Pa.Super. 
523. 

88.15 N Y.—Brown v. Brown, 331 N.Y.S.2d 456. 38 
A.D.2d 540. 

89. Contrary practice not favored 
Mich.—Crocker v, Crocker. 106 N.W.2d 164,362 Mich. 
6 . 

92. Issue not properly before court 
Neb,—Perkins v. Perkms, 231 N.W.Zd 133, 194 Neb. 
201 

£x parte reports not evidence 
Neb.—Jorgensen v. Jorgensen, 231 N.W.2d 360, 194 
Neb. 271, 

92.15. Vt.—Siebcrt v. Siebert, 200 A.2d 258, 124 Vt. 
187. 

However, the coatrary has been held on the ground of 
the state’s paramount interest in continuing the mar¬ 
riage. 

Pa.—R. V. S., 10 Cumb. 123—Oylcr v. Oyfer, 10 Cumb. 
124. 

92.20. R.I.—Sargent v. Sargent, 175 A,2d 551, 93 
R.I. 359. 
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Admission in pleading may be considered. 

Neb.—Goodman v. Goodman, 97 N.W.2d 336, 168 
Neb. 841. 
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93. Ohio—Ashley v. Ashley. 193 N.E.2d 535. 118 
Ohio App. 155. 

94. Taking case under advisement for several 
terms not erroneous 

Miss—^Hodge v. Hodge, 186 So.2d 748, err. over. 188 
So.2d 240. 

96. Idaho—^Johnson v. Johnson. 442 P.2d 775, 92 
Idaho 365. 

IU.-Bailey v. Bailey. 309 N.E2d 328, 18 IU.App.3d 
151 

Mass.—DiRosa v, DiRosa, 213 N.E2d 923, 350 Mass, 
765. 

Tex.—Houssicre v. Houssiere, Civ.App., 389 S.W.2d 
533. 

Wash.—Gibson v. Gibson, 521 P.2d 56, 10 Wash.App. 
947. 

Discretion not abused 

Ala.—Gamble v. Gamble, Civ., 298 So.2d 254, 53 Ala. 
App. 168, cert. den. 298 So.2d 260, 292 Ala. 721. 

Cal-In re Marriage of Maa, 159 Cal.Rptr. 215, 97 
C.A.3d 552. 

96.5. Ala.—Thompson v, Thompson, Civ., 310 So.2d 
220,54 Aia.App. 498, app. after remand 337 So.2d 
1—Sutton V. Sutton, Civ., 314 So.2d 707, 55 Ala. 
App. 254. 

Cal—Ducray v. Ducray, 64 Cal.Rptr. 825, 257 C,A.2d 
480. 

Fla—Marcel v. Marcel, App., 132 So.2d 210. 

Ill—Pantle v. Pantle, 153 N.E.2d 740, 19 IlIApp.2d 
353—Reener v. Fleener, 263 N.E.2d 879, 133 Ill. 
App 2d 118. 

Ind—Terry v. Terry, App., 313 N.E.2d 83. * 

Ky.—Logan v. Logan, 432 S.W.2d 34. 

Mass.—DiRosa v. DiRosa, 213 N.E.2d 923, 350 Mass, 
765. 

Mich.—Lair v. Lair, 94 N.W.2d 74, 355 Mich. 10. 

Esslinger v. Esslinger, 155 N.W.2d 702, 9 Mich. 
App. 11. 

Or —Oliver v. Oliver, 337 P.2d 318, 216 Or. 5. 

Pa.—Berky v. Berky. 177 A2d 1, 197 Pa.Super. 234. 

Tex—Hunter v. Hunter, Civ,App., 321 S.W.2d 92— 
Houssiere v. Houssiere, Civ.App., 389 S.W.2d 533 
—Isenberg v. Isenbcrg, Civ.App., 510 S.W.2d 364. 

Denial of motion to reopen and add other 
ground 

(2) Other matters. 

Cal.—Lyons v. Lyons, 12 CaI.Rptr. 349, 190 C.A.2d 
788. 

Motion to reopen to raise new defense 

III.—Bidstrup v. Bidstrup. 196 N.E2d 512, 46 Ill. 
App.2d 160. 

96J0. Wis.—Limberg v. Limberg, 92 N.W.2d 767, 5 
W'is.2d 327. 

98. Wis.—Limberg v. Limberg, 92 N.W.2d 767, 5 
Wis.2d 327. 

§ 149. Necessity of Taking Proofs 
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99,50. Tex.—Woody v. Woody, Civ.App., 371 S.W.2d 
576. 

1, Testimony on issue not heard 

(2) Dissolution of marriage without taking evidence 

on issue of irretrievable breakdown error. 

Fla.—Stafford v. Stafford, App., 294 So.2d 25. 

Summary judgment imiuroper 

(2) Other matters. 

Ill—Voral v. Voral, 187 N.E2d 327, 38 Ill.App,2d 328. 

N.Y.—Busk V. Busk, 229 N.Y.S.2d 904. mod. on oth. 
grds. 236 N.Y.S.2d 336, 18 A.D.2d 700. 

Issues determinable on summary judgment mo¬ 
tion 

N.Y.—Busk V. Busk, 236 N.Y.S.2d 336, 18 A.D.2d 700. 
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Propritty of tardy niuaiy jndginait aolioi 

f“!‘J YSM 904. n»d. on oih 

grds. 236 N Y.S 2d 336, 18 A.D 2d 700 

^ Sheers, ni SE.2d 376, 215 Ga. 

536. 

Pa.--Nordinann v Nordmann, 205 A 2d 690, 204 Pa 
Super. 562 

3.10. N.Y.—Pochnav Pocfana, 183 N YS2d 231 15 
MBc.2d 521, 18 Misc2d 413 


N.Y.~Het!er v. HeUer. 414 N Y.S 2d 283, 98 M.sc2d 


F!a~-Oncav \ Oncay, App. 1S3 Sold i’i 
^ ' "-'oodnifn 320 A.;d 661,114 N H. 

Tcx.-~Schrnner v, Schreiner, Civ App, 502 S.W Zd 540, 
err dism 

Transcript of evidence not required 

Mass^—SamOTv v. Samo». 214 N,E2d 65. 350 Mass 
"'66 

15J Cil.—Newman v Neuman, *’4 Cal Rrtr 444 
268 C.A.2d 895 ^ ’ 

Del—Wavnnevich v Wavnnevich, Super, 170 A 2d 
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Findings invalid ivbere rendered after decree 

D C —Hamilton v Hamilton, Man App. 158 A.2d 6*’?. 

Separate findings 

Ili -^est V West, 59C N E.2d 880. 28 T! Dec 521, 76 
III 2d 226. on remand 396 \ E Zd 3 332. 33 Ill Dec 
” Ill .App 3d ?Z8 

Mo—Click V Click, 3"2 S W 2d 0I2. 

Filing of findings timely 

Tex—Lau v La», QvApp, 517 SW2d 379 err 
dism 

Contested cases 


l^fault by affidavit is available in a 
matomonial action even if custody, vis- 
i^tataon, alimony and support issues are 
to be determined.*^ 

8 J. Statement required in aftulavit 
N.Y.-Hetfcr v. Hctler. 414 N.Y.S.2d 283, 98 Misc2d 

Procedure set forth 

N.Y.-Hetler v. Hetier. 414 N.Y.S.2d 283, 98 Misc.2d 

9. Ark—Kerr v. Kerr. 353 S.W.2d 350, 234 Ark. 607. 
^ Cal.Rptr. 769, 212 

Fla.—Talbot v. Talbot, App., 104 So.2d 410. 

S.C-Witt V. Witt. 248 SE2d 494, 271 S.C. 541. 

§ 150. Trial by Court 
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13. ^.—Johnson v. Johnson. 29 Cal.Rptr. 179, 214 
C.A.2d 29. 

Com^PosKla v. Poada, 427 A.2d 406, 179 Conn. 


ni^jnnj V. &y«J. IS9 N.E2d 585, 27 III.App.2<l 

5k”^ ^ NJ.S«per. 

N.Y.-B«cto V. Becte. 260 N.YA2<I 879.46 Misc.2d 

o3o. 

N.C-^gley V. Langley, 150 S.E2d 764. 268 N.C 


Ohii^Tompkins v. Tompkins, 157 N.E2d 755, 107 
Ohio App. 229. 

Or.—Moreland v. Moreland, 374 P.2d 741, 232 Or 309 
reh. den. 375 P.2d 242, 232 Or. 309. ’ ’ 

Pa.-Pore v. Pore, 15! A,2d 650, 189 Pa,Super. 615. 
Shutes V. Shutes, 8 Chest. 255-DooIey v. Doo¬ 
ley, 33 Northumb.LJ. 115 . 


Tcx.-Batte v. Batte. Civ.App., 349 S.W.2d 112- 
McAfee v. McAfee, Civ.App., 369 S.W.2d 669. 
May request further evidence 

V. Marsico, 290 N.E2d 99. 154 Ind.App. 


13.10. Idaho—Clayton v. Clayton, 345 P.2d 719 81 
Idaho 416. 

IlL-^yad V. Sayad. 169 N.E2d 585, 27 IIl,App.2d 


Pa.-Poit V. Pore, 151 A.2d 650. 189 Pa.Super. 6 
Markley v. Maikley, 38 Northamb.LJ. 1, al 
218 A,2d 84, 207 Pa.Super. 294. 

Rejection of evidence of prearranged inH df 

La.—Season v. Season. App., 223 So.2d 440. 
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14. ^.-Aldabe v. AWabe. 26 Cal.Rptr. 208, 209 
C.A.2d 453. 

Fla.—Sharp v. Sharp, App.. 185 So.2d 508. 
^•Y-Wdler V. Wetler, 233 N.Y.S.2d 820, 17 A.D.2d 

N.C.—Edwards v. Edwards, 256 S.E2d 728. 42 NC 
App. 301. 

Pa.—Miller v. Miller, 41 D. & C.2d 395. 

Questions for court 

(9) Other particular questions. , 

D.C.—Woodson v. Woodson, App., 256 A.2d 410. 


Kan—Talman v Talman, 455 P.Zd 574, 203 Kan 601 

15.4 Ga —Hatcher v Hatcher. 190 S EZd 533 229 
Ga 249 

15.6 Ark —Weaver v Weaver. 329 S W.2d 422, 231 
Ark. 341. ^ 

Idaho—W^jlhs V Willis, 460 P 2d 396. 93 Idaho 261 
Mass—Thomas v Thomas, 295 N'.E2d 90“^ 1 Mass 
App. 292 

Mo—Scotton V. Scotion, App, 359 SW'2d 501. 

Tex.—Baile v Batte. Civ.App, 349 S.W’.2d 112 
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15.8 Fla.—Ryan v Ryan, 277 So 2d 266. 

Neb—Waldbaum v. Waidbaum, 107 NW2d 407 171 
Neb. 625. 


C2d 33. 






Visim V Visini, 27 Cal.Rptr. 782, 21 CA.2c 
183—Schuck V. Myers, 43 CalRptr 215, 23^ 
CA.2d 151 

15.14. Idaho-Parks v. Parks, 422 P.2d 618.91 Idaho 
420 

15J2. Tex.—Grimes v. Gnmes, Civ.App, 365 
S W M ' Caldwell, Civ.App., 423 


15J8 D.C—Glendcning v. Glendcning, App., 206 
A.2d 824. 

1532 Mass.—Samow v. Saniow, 214 N.E2d 68 350 
Mass. 766. 

Mich.—Metcalf v. Metcalf, 184 N.W.2d 560, 28 Mich 
App. 442. 

Pa.—Sturmer v. Stunner, 78 York 195. 

Wyo.—Millar v. Millar, 369 P.2d 207. 
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15.48. Fla.—Katz v. Katz, App., 159 So.2d 241. 
Mo.—Spainhower v. Spainhower, App., 441 S.W.2d 


uu.- 


-manzanares v. Manzanares, 12 CaI.Rptr 
239, 190 CA.2d 771—Schulze v. Schulze, 23 Cal 
Rptr. 693, 206 CA.2d 330-LeVanseler v. LeVan- 
seler, 24 CaI.Rptr. 206, 206 C.A.2d 611. 

1830. CaL—Haldeman v. Haldeman, 21 Cal.Rptr. 
75. 202 C.A.2d 498—Robinson v. Robinson. 25 
Cal.Rptr. 143, 208 CA.2d 2I3-In re Knicker- 
bockcr’s Marriage. 118 CalRptr. 232, 43 CA.3d 
1039. 


Colo.—In re Marriage of Stokes, 608 P.2d 824 43 
CoIo.App. 461. 

Del—Wife V. v. Husband V.. 291 A.2d 277. 

Ky.—Callahan v. Callahan, App., 579 S.W.2d 385. 
Mass.-Ross v. Ross. 430 N.E2d 815, 385 Mass. 30. 
Mich.—Niepon v. Niepon, App., 157 N.W.2d 464, 9 
Mich.App. 373. 

N.M.—Moore v. Moore. 360 P.2d 394, 68 N.M. 207. 
N.Y.-Good V. Good, 323 N.Y.S.2d 228, 37 A.D.2d 


N.D.—Bellon v. Bellon. 213 N.W.2d 376. 

S.D.—Nelson v. Nelson, 147 N.W.2d 1. 82 S.D. 404. 
Tex.—Rose v. Rose. Civ.App., 598 S.W.2d 889, err 
dism. 

Vt.—Martin v. Martin. 248 A.2d 723, 127 Vt. 313. 
Wis.—Heup V. Heup, 172 N,W.2d 334. 45 Wis.2d 71. 
Statutoiy provision as to request for findings 
Ohio—Everson v. Everson, 221 N.E2d 209, 8 Ohio 
App.2d 184. 


Ga.—Brown v Brown, 227 SE2d 360, 237 Ga 201 
Mo-Gummels v Gummels, App, 561 SW2d 442. 
Priw memorandum cannot be imed to 
N D —Harwood v Harwood, 283 N W,2d 144. 

Specific findings warranting dissolution not re¬ 
quired 

Mo—Busch V Busch, App, 639 S.W’.2d 864. 
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18.55. Findings highly desirable 

(!) Other matters. 

Mont —Tomaskie v Tomaskie, 625 P.2d 536 

Other statements 

Stanford v. Union Labor Life Ins. Co 345 \ Y 

S2d 928, 74 Misc2d 781. 

Findings of fact and conclnsions of law manda¬ 
tory 

'• ^2. 18 An 2 .App. 

Conn.-Taylor v. Taylor, 362 A.2d ?95, 168 Conn. 619. 

18.60 Cal —In re Mamage of Steinbere. 136 Cal 
Rptr. 299, 66 C.A.3d 815 
Mo.—Smith V. Smith, App., 552 S W.2d 321. 

Or.—Garrett v, Garrett, 510 P.2d 591, 13 Or.App. 384 
EL-Sargent v. Sargent, 175 A.2d 551, 93 El. 359 
Tex.—Amngton v. Amngton, Civ.App, 613 S.W.2d 
565. 

Vt—Pacquin v. Pacquin, 214 A 2d 90, 125 Vt. 243— 
Moulton v. Moulton, 352 A.2d 680, 134 Vt. 125. 
Failure to request findings 

(2) Court not required to make complete special find¬ 
ings if neither party requests them. 

Ind.-Weiss V. Weiss. 306 NE2d 120. 159 Ind.App. 


(3) Court s statement that special findings were made 
at plaintifTs request did not establish that request had* 
been made. 

Ind.-Wd5s Was, 306 N.E2d 120, 159 IndApp. 


(4) Other instances. 

Cal.—In re Marriage of Johnson, 184 CaI.Rptr. 444 ,134 






a, 


General request insufficient 

Mo.—Boone v. Boone, App., 637 S W.2d 249 

18.65. Minn.—Chopp v. Chopp, 102 N.W.2d 318, 
257 Minn. 526. 

N.Y.—Sokolow V. Sokolow, 220 N.Y.S.2d 463 14 
A.D.2d 797. 


19. Cal.-May v. May. 79 Ca].Rptr, 622, 275 C.A.2d 


Colo.—Linmger v. Limnger, 333 P2d 625. 138 Cdo. 
338—Songster v. Songster, 374 P2d 197, 150 Colo! 
466. 

Conn.-Ayers v. Ayers, 374 A.2d 233, 172 COnn. 316. 
Iowa—Kayser v. Kayser. 164 N.W.2d 95. 

Ky.—Gartin v. Gartin, 384 S.W.2d 298. 

Mo.—Paxton v. Paxton, App., 319 S.W.2d 280—Nich¬ 
ols V. Mchols. App., 538 S.W.2d 727. 

Nev.—Fausone v. Fausone, 338 P.2d 68, 75 Ncv. 222 
N.Y.-BcrIin v. Berlin. 314 N.Y.S.2d 911. 64 MiscJd 
352, mod. on oth. grds. 321 N.Y.S.2d 511, 36 
A.D.2d 763, app, dism. 272 N.E2d 339. 28 N Y 2d 
986. 323 N.Y.S.2d 840. 
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Or —Matter of Marna|c cjf Siauson. 562 P 2d 604. 29 
OrApp. S’7 

FindiBg not luirensonible 

(li Other findings 

Tex—Cossey v. Oxsey. Civ.App, 602 SW2d 59: 
Findings beld sufficient 
(1) Idaho—Parks v Parks. 422 P2d 618. 91 Idaho 
42a 

N H.—Morgan v. Mo-gan. 146 A 2d 585, lOI N H 470 
N D.—Evenson v Evenson, 96 N W 2d 392. 

Wash—Frizzell Frizzell, 333 P.2d 657, 53 Wash.2d 

827. 

<2) Conn.—Resntek v. Resnick. 187 A.2d 239, 150 
Conn. 699. 

Wash.—Faltoi v. Fallin, 340 P,2d 791 54 Wash 2d 370. 

(4) Conn.—Taylor v. Taylor, 225 A 2d 1%, 154 
Coim. 340. 

Idaho-Jolley v. Jolley. 363 R2d 1020, 83 Idaho 433 
Mont—In re Marriage of Capncc. 585 P.2d 641, I'g 
Mont 455. 

(5) Mass.—Miranda v. Miranda, 215 N E.2d 669, 350 
Mass. 478. 

FlMiiiigs iieM insnffic^ etc. 

Md.—Applegarth v. Api^egarth, 210 A2d 362. 239 
Md 92. 

Mont—State ex rel. Martenee v. District Court of 
Fifteenth Jodida] DbL, In and For Oaniels Coun¬ 
ty. 592 P.2d 153. 181 Mont 59 
NJ.—eiam V. Elam, 333 A.2d 577, 132 NJ.Super 
358. 

Wk—Cary v. Cary, 177 N.W.2d 924, 47 Wis.2d 689. 
Findings held insaffident to regnire daniai oi 
decree 

D.C—Harhilion v Hamilton. MuitApp.. 158 A.2d 677. 
Mich.—Holbera v. Holbem. 283 N.WJd 800, 91 Mich. 

App. 566. f 

Vt—Winslow V. Winslow. 251 A.2d 419, 127 Vt 428. 

Findings eonstnied 

Mo.—Crimi v. Crimi, App., 479 S.W 2d 195. 

(1) D.C-Kclkr V. Keller, Man.App., 171 A.2d 511 
—GfoUman v. GroHman. App., 220 A.2d 330—Johnson 
V. Johnson, App., 221 A.2d 85. 

Flndiiig held properly rejected 
Vt—Pacquin v. Pacquin. 214 A2d 90, 125 Vi. 243. 
Fhidittgs of trial coBunissioiier adopted by chan- 
cellor 

Ky.—Brown v. Brown, 462 S.W.2d 201. 

Oredibiiity fimfings 

Pa.—Howard v. Howard, 393 A,2d 1251, 260 Pa^uper. 
257. 
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20. Cal—Bause v. Bause, 60 Cal.Rptr. 429, 252 
CA.2d 464. 

Cola—In re Marriage of Baier, 561 P.2d 20, 39 Colo. 
App. 34. 

Iowa—In re Williams* Marriage, 199 N.W.2d 339. 

La.—Abry v. Abry, App., 249 So.2d 215. 

Mass.—Saniow v. Samow, 214 N.E2d 68. 350 Mass. 
766. 

N.D.—Rummel v. Rummel 265 N.W.2d 230. 

Wyo.—Gill V. Gill. 363 P.2d 86. 

Findings held proper 

(2} Other findings. 

D.C—Zaras v. Zaras, App., 195 A.2d 741, 

Finding as to fiuilt improper where no demand 
for alimony 

La.—Zarrilli v. Zanilli, App., 129 So.2d 568—Nieto v. 

Nieto, App., 276 So2d 362. 

Not finding 

Ga.—Harwell v. Harwell 209 S.E2d 625, 233 Ga. 89. 

22. N.M.-Hiiies v. Hines. 328 P.2d 944, 64 N.M. 
377. 

23. Ga.^anies v. James. 266 S.E2d 224, 245 Ga. 
624. 

Idaho—MerriU v. MerriU, 362 PJd 887, 83 Idaho 306. 
26. Mo—Byars v. Byars. App., 593 S.W.2d 656. 


Pa-Gnnt v Grant 4! D * C:a 292, 17 Cumb 40 
Findings safficient as to reshknee 
Ccic—la re Marriage of Rose, 574 P Zd 112. 40 Colo 
App I "6 

Idah>-Ang3eton > Angkicm, 3^0 P 2d 788, 84 Idaho 
1S4. 

Vt—Pacqum v. Pacquin, 214 A.:d 90. 125 Vt 243 
Failure to make finding not error 
Idaho—Jdinson v Johnson. 442 P 2d 775, 93 Idaho 
365 
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26.5 Wash.—Hargreaves v Hargreaves, 350 P.2d 
86*^. 55 Wash 2d 856. 

27. Venne 

Ga.—Walker v. W’aiker. 232 S.E2d 554, 238 Ga 273 

A finding of jurisdiction to hear ac¬ 
tion may be implicit in other find- 
ings.‘ * 

27.6. D.C.—SaiKlwick v. Sandwkk. App., 206 A 2d 
730. 

Wyo.—Shaw v Shaw, 544 P.2d 1004. 

27.10. U.S.—Conkm v. Schweiker, D.C Tex., 537 
F.Sopp. 158. 

Conn.—Hatch v. Hatch, 249 A.2d 241, 157 Conn. 85. 
D.C.—Leftwich v. Lcftwich, App., 442 A.2d 139 
Mass.—Earle v. Earle, 434 N.E2d 1294, 13 Mass.App. 
1062. 

Mo.—Paxton v. Paxton. App., 319 S.W.2d 280. 
Mont—Stratford v. Stratford, 631 P.2d 2% 

N.Y.—Krause v. Krause, 210 N.y.S.2d 949. 12 A.D.2d 
908. app. deiL 214 N.Y.S.2d 648, 13 A.D. 490— 
Mack V. Mack. 230 N.Y.S.2d 112, 16 A.D.2d 
1029—Wdfson V. Wolfton, 331 N.Y.S.2d 844, 39 
A.D.2d 724, app. dism 288 N.E.2d 808, 31 N.Y.2d 
671, 336 N.Y.S.2d 907. 

Tenn.—Akins v. Akins, 456 S.W.2d 354, 61 Tenn.Cr. 
App. 506. 

Vt.—Krupp V. Kmpp, 236 A.2d 653, 126 Vt 511. 
Wk—Cary v. Cary, 177 N.W.2d 924, 47 Wk2d 689. 
Findings esse nti al to show intolerable severity 
Vt.—Grossman v. Crossmtn, 197 A.2d 818,124 Vt 127. 

Findings held miffident to riiow mtolemble se¬ 
verity 

Vt.—Pacquin v. Pacquin, 214 A.2d 90, 125 Vt 243. 
Specific finings reqioired 
D.C.—Bondurant v. Bondurant App., 283 A.2d 26. 
Matoria! and nJtimate fimt 
Wash.—WoW V. Wdd, 503 P.2d 118. 7 Wash.App. 872. 
Finding insufficient to warrant award of divorce 
in.—Sherman v, Sherman, 348 N.E2d 524, 38 III. 
App.3d 664, app. after remand 393 N.E2d 67, 30 
IlLDec. 412, 74 niApp.3d 451. 

R. I.—Smith V. Smith, 382 A.2d 182, 119 R,I. 642. 

28. Kait—McClaren v. McOaren, 519 P.2d 720, 214 
Kan. 217. 

Minn.—Owpp v. Chopp, 102 N.W.2d 318, 257 Minn. 
526. 

Mo.—Di^k V. Doyle, App., 577 S.W.2d 64. 
N.C-Cobb V. Cobb. 256 S.E2d 722, 42 N.CApp. 
373—Harris v. Harris, 293 S.E2d 602, 58 N.C. 
App. 314. 

S. D.—Foss V. Foss, 163 N.W.2d 354, 83 S.D. 574. 
Tex.—Coteman v. Coleman, av.App., 348 S.W.2d 384, 

err, dism.—Houssiere v. Houssiere, Civ.App., 389 
SW.2d 533. 

Contrary evidence foond 

Vt.—Savery v, Savery, 360 A.2d 58, 134 Vt 391. 

28^. La.—Sykes v, Sykes, App., 321 So.2d 805. 

29,5. Idaho—Clements v. aements, 430 P.2d 98, 91 
Idaho 732. 

30. Idaho—Angletoo v. Angleton, 370 P.2d 788, 84 
Idaho 184. 
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General finding sufficient 
Kan.—Gardner v, Gardner, 389 P.2d 746, 192 Kan. 
529. 

(2) Other matters. 

Cal—Bause v. Bause, 60 Cal.Rptr. 429, 252 C.A.2d 
464. 

Tex.—Hausler v. Hausler, App. 10 Dist., 636 S.W.2d 
874. 
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31.10. Rl.—Sargent v. Sargent, 175 A.2d 551, 93 

R. I. 359. 

32,5. Cal—Fimg Hong May v. Fong Wan, 333 P.2d 
797, 166 CA.2d 706. 

32.10. Utah-Glad v. Glad, 567 P.2d 160. 

32JI0. Wis—Mason v. Masim, 171 N.W.2d 364, 44 
WB.2d 362. 

3235 Cal—Bratovich \. Bratoviefa, 3 Cal.Rptr. 735, 
179 C.A.2d 420 

Findings as to nnrecorded events improper 
Tex.—Rosetta v, Rossetta, Civ.App., 525 S.W.2d 255. 
32.40. N.Y.-Casadona v. Casadona, 341 N.Y.S.2d 
134, 72 Misc.2d 984. 

32.45. Faflnre to find 

Vt-Gilbert v. Gilbert, 185 A.2d 460, 123 Vt 200- 
Winslow V. Winslow, 251 A.2d 419, 157 Vt 428. 
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32.75 Fla.—Hannan v. Harman, App., 128 So.2d 
164. 

Tenn.—Ellis v. Ellis, 472 S.W.2d 741, 63 Teim.App. 
361. 

35. Nev.—Johnson v. Johnson, 353 P.2d 449, 76 Nev. 
318 

38. Vt -Strong v. Strong, 185 A.2d 924, 123 Vt. 243. 

38.10. Tex.—Gnffith v. Griffith, Civ.App., 584 

S. W.2d 498. 

Vt.—Davis V. Davis, 266 A.2d 466, 128 Vt 495. 

38.15. Ga.-Rude v. Rude, 246 S.E2d 311, 241 Ga. 
454. 

31830. Miss —McIntosh v. McIntosh, 378 So.2d 629. 
Mo.—Kaezmarezyk v Kaezmarezyk, App., 593 S.W.2d 
252. 

A party is precluded from complain¬ 
ing as to the absence of findings of 
fact by the court if the judgment is 
approved in writing **as to form” by 
his counsel.^*'^’ 

3831. Ga—Stephens v. Stephens, 205 S.E2d 295, 
232 Ga. 69. 

Agreement settling all issues 
Ga.—Saade v. Saade, 234 S.E.2d 530, 238 Ga. 620. 
3830. N.M.—Moore v. Moore, 360 P.2d 394, 68 
N.M. 207. 
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40. No error in finding 

Mo.—Richardson v. Richardsim, App., 524 S.W.2d 149. 

The trial court has power to amend 
its findings of fact and conclusions of 
law nunc pro tunc."” 

44.10. Wis.—Hirmer v. Hirmer, 103 N.W.2d 55, 10 
Wk2d 365. 

§ 151. Trial by Jury 

44.50. Ga.—Carmichael v. Carmichael, 282 S.E2d 
71. 248 Ga. 216. 

N.C—Morris v. Morris. 262 S.E2d 359, 45 N.CApp. 
69. 

Jury trial permitted 

Ga.—Bullock v. Bullock, 215 S.E2d 255, 254 Ga. 253. 
4435. N.C.—Schlagel v. Schlagd, 117 S.E2d 790, 
253 N.C 787. 
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44.60. Tex.—Mann v. Mann. 607 S W 2d 243. 

Bonack v. Bonack. Civ.App .541 S W 2d 237, 
err. dism. 

Ref^ to sobmit issue held error 

Ga.—McUnn v. McLann, 163 S.E.2d 914. 224 Ga 
675. 

Faflare to saboiit issue held sot error 

N.Y.—Mandel v. Mandel, 439 N.Y.S2d 576, 109 
Misc.2d 1. 

Tenn.—Canning v. Canning, 443 S.W.2d 502. 59 Tenn 
App. 678. 

Tex.—KiDp«:k v. Killpack, Qv.App., 616 S.W.2d 434, 
err. rrf, no rev. err. 

44.65, Ga.—Hasty v. Duncan, 239 S E.2d 7, 239 Ga 
797. 

page 576 

48. N.Y.—Keller v. Keller. 411 N.Y.S.2d 701, 66 
A.D.2d 960. 

§ 152. — Submission of Issues 
Library References 
Divorce «»144, 147 et seq. 

51 Ga.—Tnilove v. Trulove, 213 S.E2d 868, 233 Ga. 
896. 

N.Y.—PhilUps V. Phillips, 180 N.Y.S.2d 475, 15 
Misc.2d 884, stating Georgia law. 

N.C.—Wksker v. Wicker, 122 S.E2d 703,255 N.C 723. 

Tex.—Langford v. Langford, Civ.App., 337 S.W.2d 181 
—Wolverton v. McElroy, Civ.App., 391 S.W.2d 
575-NoweIl v. Nowdl, Civ.App., 408 S.W.2d 550, 
err. dism., cat. den. 88 S.Ct. S3. 389 U.S. 847, 19 
LEd.2d 116—Miguez v. Miguez, Civ.App.. 453 
S.W.2d 514—Goetz v. Goetz, Civ.App., 534 
S.W.2d 716, a|^. after remand 567 S.W.2d 891 

Statnte oembrued 

Ga.—Dunn v. Dunn, 144 S.E.2d 758, 221 Ga. 368. 

N.C—Branch v. Branch, 191 S.E2d 671,282 N.C. 133. 

Defense waived 

Tex.—Tapal v. Tapal Civ.App.. 448 S.W.2d 560, err. 
dism. 

51.10. N.C.—0*Brien v. O'Brien, 146 S.E2d 500, 266 
N.C 501 

Public Biorals 

(1) Pa.—Jennings V Joinings, 6 Ldianoa 353. 

(2) Pa.—Sbelbert v. Shelbert, 33 Northumb.LJ. 46. 

(3) Denial hdd proper. 

Pa.—Roe v. Roe, 31 D. & C.2d 460, 5 Adams LJ. 113. 

Request properly refosed 

IE—Glassman v. Glassman, 273 N.E2d 251 133 111. 
App.2d 608. 

Tex.—^Barnett v. Barnett, Civ.Ai^., 451 S.W.2d 939, 
err. dism. 

Advisory only 

Ariz.—^lector v. Spector, 531 P.2d 176, 23 Ariz.App. 
131. 

Mich.—Pniht v. Pruitt, 282 N.W.2d 785,90 Mich.App. 
230. 

Tex.—Hopkins v. Hopkins, Gv.App., 540 S.W.2d 783. 

Not advisory jury 

Tenn.—Mmitesi v. Montesi, App., 529 S.W.2d 720. 

51 N.Y.—Hilford v. Hilfoid. 332 N.Y.S.2d 216, 70 
Misc.2d 30. 

Tex.—McHooe v. McHone. Civ. App., 449 S.W.2d 488, 
err. dism. 

52,5. N.Y.—Garten v. Garten. 196 N.Y.S.2d 316, 10 
AD.2d 631 

54. Ga—Flournoy v. Flournoy, 184 S.E2d 822, 228 
Ga 224—Friedman v. Friedman, 210 S.E2d 754, 
233 Ga. 254. 

Pa—Beigeski v. Bergeski, 59 LackJur. 120. 

Tex.—Cockerham v. Cockerham, Civ.App. 514 S.W.2d 
150, affd. in part, revd. in pan on oth. grda. Sup., 
527 S.W.2d 162—Goetz v. Goetz, av.App., 534 
S.W.2d 716, app. after remand 567 S.W.2d 891 


Trial without a jury is not error when 
defendant fails to appear.^- 

54.5 Ga.—Easterling v Easterling, 204 SE.2d 610, 
331 Ga 889 
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56 NY—Brown Brown, 263 N'YS2d 71?, 47 

M»c2d 1046 

Tex.—Langford v Langford, Civ.App., 3?^ S W 2d 181 

Legitimacy of chikireii to be determined only 
after adultery found 

NY—Piejda v Piejda 218 N.YS.2d 693. 29 Misc.2d 
43 

57. Frainliig oi issue insoffideBt 
Tex.-Foley v Foley. Civ.App, 350 S.W 2d 890—Rey 
V. Rey. Civ.App., 487 S.W 2d 245 

Refusal to submit 

Tex.—Thompson v Thompson, Civ Afqj. 380 S W 2d 
632. 

59.10 Tex—Foky v. Foley, Civ.App. 350 SW.2d 
890. 

62. NY—Brown v Brown, 263 NY.S2d 717, 47 
Misc.2d 1046. 

Jury ftndii^ advisory only 
N Y.—Eliot V. Eiiot, 416 N Y S 2d 328, ^ A D.2d 612. 
Tex.—Killpack v Killpack, Civ App., 616 S W 2d 434, 
err. rrf no rev err 

§ 153. -Province of Court and 

of July 

66 Cal.—Newman v, Newman, 74 Cal Rptr. 444, 268 
CA.2d 895. 

Ill.—Rank v. Rank. 246 NE2d 12. 107 III App 2d 
339—Edmond v. Edmond. 312 N.E2d 766, 20 
IIl.App.3d 40 

lowa-Beno v. Beno, 149 NW.2d 778, 260 Iowa 442. 
N.C—Brown v. Brown. 141 S.E2d 875, 264 NC 
485—Eudy v. Eudy, 215 S.E2d 782, 288 N.C 71. 

Credibility of witnesses 
D.C—Scott v. Scott, App., 201 A.2d 535 
Pa.—Bauman v. Bauman. 239 A.2d 822, 212 Pa.Super. 
138, cert. den. 89 S.Ct 465, 393 US. 987, 21 
LEd.2d 449. 

Tex.—Letcher v. Letcher, Civ.App., 421 S.W 2d 162, 
err. dism. 

losani^ 

Vt.—Gallant v. Gallant, 270 A.2d 593, 129 Vt. 16. 

Detemiiiiatioii whether marriage irretrievably 
Iwokmi 

Colo.—In re Marriage rf Frank, 542 P.2d 845, 189 
Cato. 499, stay den. 96 S.CL 766,423 U.S. 1043, 46 
L.Ed.2d 632. 

N.H.—Desrocheis v. Dcsrochcis, 347 A.2d 150, 115 
N.H. 591. 

Trial conrt sole weigher of evidence 

Vt.—Flood V. Hood, 346 A.2d 194, 133 Vt. 487. 

66,5. N.Y.—Beriin v. Berlm, 314 N.Y.S.2d 911. 64 
Misc.2d 352, mod. on oth, grds. 321 N.YS.2d 511, 
36 A.D.2d 763, app. dism. 272 N.E2d 339, 28 
N.Y.S.2d 986, 323 N.Y.S.2d 840. 

67, Ala.—Harristm v, Harrison, 189 So.2d 471, 279 
Ala, 675. 

D.C.—Achom v. Achom, Mon.App., 168 A 2d 399. 
Md.—Riley v. Riley, 211 A.2d 748. 239 Md. 363. 
Nd>.—Morrissey v. Morrissey, 154 N.W.2d 66. 182 
Neb. 268. 

Evidence held to raise jury question 
N.C—Dawson v. Dawson. 137 S.E2d 832, 262 N.C 
494. 

Tex.—Bell v. Befl. Civ.Awx, 389 S.W.2d 126. 
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68. Ala.—Evans v. Evans, 179 So.2d 320, 278 Ala. 
573. 
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ai —Dfloe V Difloe, 335 P2d 17^ 168 CA.2d 47— 
Hutchmsoi V Hutchinson, 36 Cal.Rptr. 63, 223 
C A 2d 494 

Cok? -Poos V. Poos, 359 P 2d 3, 145 Cob 334—Coch¬ 
ran V. Cochran. 432 P2d 752. 164 Cote. 99 
Stewart V Stewart, App, 500 P 2d 142. 

Conn —Sentivanv v Sentivany, 143 A.2d 458, 145 
Conn. 380-Nelson s Nelson, 164 A-2d 234. 22 
Conn Sup 145. 

D C —Hannon \ Hannon. App., 220 A 2d 94. 

Ga—Poulos V Poulos, r4 S.E2d 925, 226 Ga 375 
III — Collinei V Colhnet. 175 N E 2d 659, 31 Ill.App.2d 
'2-Haves v Hayes, 286 N.E.2d 578, 7 IllAppJd 
590—Gregory v Gregory, 321 NE2d 122, 24 
Ill App 3d 436 

Iowa —Genncr v Genner, 92 N W 2d 926, 250 Iowa 
121 

La.—Stalnaker v. Stalnaker, App., 204 So.2d 779. 
Miss—Barber v Barber. 105 So 2d 630, 234 Miss. 89 
ND—.Adams v Adams, 198 NW.2d 118. 

Tex —Guerra v Guerra, Civ App., 327 S.W,2d 625— 
Armstrong v Armstrong, Civ.App., 350 S.W.2d 
348—Martinez v. Martinez, Civ App., 384 S.W.2d 
924—Boenker v Boenker. Civ.App., 405 S,W.2d 
843, err dism—Hester v. Hester, Civ»App., 413 
SW2d448 

Wfaetlier further living together would he insoih 
portable, etc. 

Tex —Hailey v Hailey, Civ.App, 322 S.W.2d 575, revd. 
in part on oth. grds 3.^1 SW.2d 299, 160 Tex. 
372 -Counts v. Counts, Civ App, 358 S.W.2d 192, 
err dism , dism 83 S.Ct 1549, 3?3 U,S. 543, 
10 L.Ed 2d 688—Hester v. Hester, Civ.App., 413 
SW2d 448 

Evidence held snfficient to raise jury ^aestioA 
Conn —Richards v Richards, 2)6 A.2d 822, 153 Conn. 
40'’ 

Ga.—Hall v HaU, 141 S.E2d 400, 220 Ga. 677. 

N.C.—Osomic v Osomio, 182 S E 2d 283, 12 N.C App. 
30. 

Evidence held not to raise jury question 
Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 217 Ga. 
234. 

Each case determined upon its facts 
Iowa—Sigler v. Sigler. 150 N.W.2d 287.260 Iowa 748— 
Kayser v. Kayser, 164 N.W.2d 95—Lovett v. Lo¬ 
vett, 164 NW2d 793-Wilson v. Wilson, 197 
589. 

Infliction of grievoos mental or physical sailer* 
ing 

Cal—Elam v. Elam. 83 CaI.Rptr 275, 2 CA.3d 1013. 
N D -Azar v. Azar, 146 N W.2d 148—Orwick v. Qr- 
wick, 153 NW 2d 795. 

Court’s action improper 
N.Y.—Henderson v. Henderstm, 365 N.Y.S.2d 96, 47 
A D 2d 801, app. dism. 337 N.E2d 607, 37 N.Y.2d 
782, 375 NY.S.2d 99. 

69. Colo.—Poos V. Poos, 359 P.2d 3, 145 Cote. 334. 
D.C.—Stephenson v. Stephenson, App., 191 A.2d 248. 
N.Y.—Gluckstem v. Gluckstem. 176 N.Y.S.2d 352, 4 

NY,2d 521, 151 N.E2d 897. 

N.C.—Eubanks v. Eubanks, 159 S.E2d 562, 273 N.C. 
189. 

Rupert V. Rupert. 190 S.E2d 693, IS N.CApp. 
730, cert, den., 191 S.E.2d 759, 282 N.C 153— 
Hudson V. Hudson, 204 S.E2d 697, 21 N.CApp. 
412-HoweIl V HoweU, 210 S.E2d 216, 24 N.C 
App 127 

Evidence held to raise jury qnestioa 
La.—Belou v. Belou, App., 231 So,2d 580, writ ref. 253 
So.2d 97, 256 U. 70. 

N.C.—Sink V Sink, 181 S.E2d 721, 11 N.CApp, 549, 

70. Mo.—Mayor v. Mayor, Ak>., 351 SW.2d 810— 
Jaros V. Jaros, App., 395 S.W.2d 217. 

Pa —Regan V. Regan. 322 A2d 711.227 Pa.Super. 551 

70.5. Ga.-Benefield v. Benefield. 160 S.E2d 895,224 
Ga. 208. 

71.5. Cal--Hager v. Hager, 345 P.2d 68. 174 CA,2d 
546 
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App. J8g 

U-Stwart V SiCTkart. App., 175 SoZd 692. 

Me.—Littlefield Littlefield. 292 A 2d 204 
NY-Prytherch v Prjtberch. 24? N.YSId m 

^ n P:>therch. 259 N yi 2d 

304, 23 A.D.2d 87|, affd 212 NE2d S9A tA 
N.Y2d 997, 265 N Y.S2d 6b0 ^ 

Te)t.-Oxj>nng v Oxspnng. Civ App. 393 S W 2d 369 

mo. EtH.^ fcdd to nte j„, 

^.-Hagcr V. Hager. 345 P.2d 68. 174 C.A.2d 546 
Tex.-Oj^ng v Oxspnng, Civ.App.. 393 S W.2d 369 
err distn. ' 

^-McMiUion » McMilhon, 497 R2d 33J, 
CC!Jo.App. 33, app. after remand 522 P.2d 125* 
OkL—aaiit V Clark, 361 P 2d 207 

£i^toce bdd SBffidcRt for sobaiKioii to jury 

N.C —Manin v. Martin. !: S S.E 2d 29. 255 \ C "04 
^Ktetor V. Rector 166 SE.2d 492, 4 NCApp 

R.I.-Doaglas v, Dougia*. 506 A.2d 847. Ill R.i 760 

Mixed foestioB of fanr fact 

Ga.--Wfllttins v. Wilhamv !’7 S.E2d 481, 226 Ga 

ni-Fipi, V Farah, 323 \’E.2d 361, 25 Ill.App3d 

72J. Refttt.1 to grm wMit held proper 

N.C.-^lymph V. Glyu^. 166 S.E.2d 482. 4 N C.App. 

§ 154. -Instructions 

73. J^--Moiinxiv.Mon«)e,127S.E2d899. 218Ga. 

353— Willard v W'illard, 142 S.E2d 849, 221 Ga 

Va—Lam v. Um. 188 S.E2d 89, 212 Va 758. 

^ InstmctioB constmed 

(2) Other instructkms. 

». mta, IM S.E2d H 223 Gi. 422- 
Oalds V. Childs, 156 S.E2d 21, 223 Gi. 435 
latnxaloM heU enoKoiis 
Colo-Poos V. Poos, 359 PJd 3, 145 Colo 334 
N.C-BbiIcs ». Baohs, 173 SE2d 63], S N.C.A». 69 
Ol.-^v«n V Shivas, in S.E2d 376, 215 Gi. 536- 
3^ V. Moon. 118 S.E2d 473, 216 Os. 627— 

*; Bssctai, 121 S.EJd 146, 217 Gs. 
“'3™“'*. 123 S.EJd 115, 217 
r 12« S.E2d 22a 218 

r S,E2d 403, 220 

^ 77(L^ V. Hall, 141 S-E2d 400, 220 S 
677~^hwarta V. Schwartz 150 S.E2d 809. 222 
m Bencfiekl. 160 S.E2d 895, 

N.C~Ma^ V. Martin, 118 S.E2d 29,253 N.C 704- 

SSmTS*" ’■ —• 

*. Body. 211 &E2d 536. 24 N-CApp, 516. 
wd. tn part, mod. in part 215 S.E2d 782, 288 N.C. 
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Failare to defiae coodoutioii held «Tor 
Ga—Hai: v Hall. 141 S E 2d 400, 22D Ga. 67? 
Refiiiiag readily of pleadings 

Tex—Thompson v Thompson, Civ App. 380 S.W.2d 
632. 

^ rittea request reqaired 

Ga-Tolbert v Tolbert, 143 SE.2d 743, 22! Ga 159 
Fiflare or refasal to iastract held not erroneous 
Ga~Wnghi V. Wnghl, 152 S.E2d 363, 222 Ga 777- 
Conins V CdliBS, 190 S.E 2d 539, 229 Ga 222 
Schwartz v Schwartz, 150 S.E2d 809, 222 Ga 
App 460 
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74 Ga —Shwartz v. Schwaiia 150 S.E2d 809, 222 
Ga 460—Morehead v. Morehead, 181 S.E2d 59 
227 Ga 428 

Tex.—Tatum v. Tatum. Cv App 478 S.W.2d 629. err 
dism. 

Kaadiag pleadings 

Ga—Tolbert v Tolfaeru 143 S.E2d 743. 221 Ga 159. 

InstractioB properly refnsed 

QA).-Cochran v. Cochran, 452 P.2d 752, 164 Colo. 
99. 

75 Ga-Fuller v. Fuller, 114 S.E2d 881, 216 Ga. 
131-McCannej v. McCannej-, 121 S.E2d 785. 

217 Ga 4.00—Monroe v. Monroe. 127 S.E2d 899, 

218 Ga. 353—Wtilard v. Willard, 142 S.E2d 849, 
221 Ga. 2—Quids v. Childs, 156 S.E.2d 2! 223 
Ga 435. 

InsL utlions held not erronemis 

739, 26 N.CApp. 
359. cert. den. 217 S.E2d 679, 288 N.C 239. 

Failure to charge held error 

Reynolds. 123 S.E2d 115, 217 Ga 

N.C-Howell V. Howell. 210 EE2d 216, 24 .N.CApp. 

74. InstructioBs held erroneous 
Ga—Hall v. Hall, 14! EE2d 400, 220 Ga 677. 
lustructxHK hdd not erroneous 
Ga-Tolbert v. Tolbert. 143 S.E2d 743.221 Ga 159- 
R««an V. Reagan. 146 S.E2d 906, 221 Ga 656. 

78. Instraction thnt state policy ftrors mnr- 
nage, held orror 

Colo.—Owens v. Owens. App,, 477 P.2d 475 . 

79 Ga—DuPree v. DuPree, 159 S.E.2d TOS, 224 

Ga 52 


Error in instructions is waived in the 
ateen^ of a special request for in¬ 
structions on an issue not raised bv the 
pleadings.’’*® ^ 

Hudson, 204 S.E2d 697, 21 

N.C.App. 412. 


80. 


71. 

I*fnKtto|to hcM aot erroaeoDs 

Arir—Atkiimi v. AtUnsoii, «5 EM 919.2 ArirApp. 

*36 EE2d 22a 218 Ga 
»-B» V 149 S.E2d 818, 222 Ga 378- 
2^«v. Wnjht. 152 EE2d 363, 222 Ga TH- 
y. BenefUd. 160 EE2d 895. 224 Ga 
208-D.^ V. Dauiia 179 &E2d 238. 227 Ga 
to4-.|hriaess v. Harfcms, 184 EE2d 566. 228 

'37 EEM 889, 258 N,C 
M-Overby v. 0«ertiy, 158 SiM 799, 272 N.C 

036. 

Pence v. Pence. 174 S.E2d 860. 8 N.CApp. 484. 
Future to instruct hdd emr 

McCwtne)'. 121 S.E2d 785, 217 

oa 200. 


Tdben v. Tolbert, 143 S.E2d 743, 221 Ga 


§ 155. 


- Verdict 


81 . Jnry iie?er duty bound to find for divorce 

217 Ga 

M-Benefidd v. Benefield, 160 S.E.2d 895,224 Ga 
208. 

^ 
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^ 127 S.E2d 899, 218 Ga 

Vordict not stating in whose favor it is wni df 
(2) Other instances. 

Ga—Bryant v. Biyant. 162 S.E2d 391. 224 Ga 360 


Verdict held not inconsistent 
Ga—Wade v. Wade, 149 S.E2d 816, 222 Ga. 389. 
®^-^’^^Ga-Wi!cox V. W;icox, 143 S,E.2d 166, 221 Ga 

Findings held not inconsistent 

(3) Other findings. 

Ga—Bragg v. Bragg, 161 S.E2d 313, 224 Ga. 294. 
86a^. Modification as to alimony after dispersion of 
jury held prohibited amendment in matter of sub¬ 
stance after verdict received and recorded, 

Ga.—Fried v. Fried. 69 S.E2d 862, 208 Ga 861—Rea¬ 
gan V. Reagan. 140 S.E2d 841, 220 Ga. 587. 

90. Changing of wording of verdict upheld 

-Ga-Lucas v. Lucas, 19} S.E2d 29, 229 Ga 283. 

91. Ga—Rowe v. Rowe, 185 S.E.2d 69, 228 Ga 302. 
Tex.—Langford v. Langford, Civ.App.. 337 S W.2d 181 

—Cockerl^ v. Cockerham, Civ.App., 514 S.W.2d 
150, alTd in part, revd, in part on oth. erds.. Suo 
527 S.W.2d 162. 
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93. Motion to vacate second verdict and reinstate first 

verdict which was rejected by court held not sus¬ 
tainable. 

Ga-Reagan v. Reagan, 140 S.E2d 841, 220 Ga 587. 

v. Foley, Qv-App., 350 S.W.2d 

93.10. Tea—Christen v. Christen, Civ.Aim.. 333 
S.W.2d 472. ^ 

Diia'egard of findings 

(4) Held error under circumstances. 

Tex.—Woods v. Woods, Civ.App., 419 S.W.2d 921. 
3^. First verdict at ajniearance tenn 
(3) Other matters. 

^®-~Wj!hollin V. Milhollin, 106 S.E.2d 33, 214 Ga 

§ 156. Reference 
Library References 
Divorce e=»l43,150(1). 
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97. Fla—Nystrom v. Nystrom, App., 105 So.2d 605 
—Farr v. Farr, App., 249 So.2d 761. 

In exceptional cases 

Nev.—Russell v. Thompson, 619 P.2d 537,96 Nev. 830. 
Tex.-Poston v. Poston. Civ.App., 572 S.W.2d 800. 
Wis.—Strandbeig v. Strandberg. 135 N.W.2d 241, 27 
Wis.2d 559. 

Appointment as routine matter improper 

Cblo^-^lson V. arisen. 497 P.2d 1006. 178 aia 

^ednre held not reference in violation 

of statute 

Strandberg, 135 N.W.2d 241, 27 

wis. 2 d 559. 

**^2I0CA*?^ “ Cal.Rptr. 670. 

Fla.—Little v. Little, App., 325 SoM 424. 

HatraH-Madden v. Madden, 355 EM 33, 44 Haw. 

Pa.-^, en Rubin v. RaWn, 326 AM 578, 230 
ra.6uper. 591, app. after remand 344 A2d 615,236 
r^asuper. 56. 

‘‘Actual contest” 

Md.-Ranagan V. Flanagan, 288 A.2d 225. 14 Md.App. 

M ’.ST’ ^ ^d 520. 17 Md.App. 

90. affd. and remd. 311 A.2d 407. 270 Md. 335. 

. Tex.—Bell v. Bell, Civ.App., 540 S.W.2d 432. 

1. <JW^McGh<» V. McGhee, 152 N.E.2d 810, 105 

i5a”iM 

page 583 

2. Ohio—White v. White. 362 N.E2d 1013 50 Ohin 

App.2d 263. 4 0.0.3d 225. * 




27A CJS 95 


3. N.Y.—Knoli v. Knoll, 178 N Y S.2d 268.6 A D.2d 
103a-Degen v. Degen, 226 N.Y.S.2d 605, 15 
A.D.2d 955, 

OhK>-McGhee v, McGhee, 152 N E2d 810, 105 Ohio 
App. 43J—Hcbden v. Hebden, 153 NE2d 150, 
105 Ohio App. 461. 

W.Va.-~Nagy v. Oakley. 309 SE2d 68. 

Required if party insaae 
Pa—Vcrbalis v. Verbahs, 211 A.2d 130, 206 PaSuper 
87. 

Only for accouoting where property substantiai 
Colo.—Gelfond v. Dtstr»:t Coart m and for Second 
Judicial Dist., App, 504 P.2d 673, 180 Colo 95. 

Purpose 

N.Y.—Weiner v. Weiner, 412 N.Y S.2d 776, 97 Misc.2d 
920. 

33. Ohio—White v. White, 362 N.E2d 1013. 50 Ohio 
App,2d 263, 4 0.0-3d 225. 

Pa—Decker v. Decker, 160 AJd 242. 192 Pa.Supcr. 
234. 

Godsey v. Godsey, 8 Cumb. 99—Jennings v. 
Jennings. 6 Ldnnon 353—McD(»iakl Mc¬ 

Donald, 59 Sch.L.R. 27—Schmmky v. Schtiunky, 
IS Cumb. 17. 

E3ectioB of grounds 

Pa—Mehakk v. Mehalek, 22 D. & C.2d 282, 10 Bucks 
158. 

3.10. Fla—Hamra v. Hamra App., 345 So.2d 1083 

Special judges may be used in con¬ 
tested matrimonial disputes as ref¬ 
erees to aid the courts with the resolu¬ 
tion of complex issues, but routine and 
indiscriminate deployment for unre¬ 
stricted reference of all issues in such 
disputes is not authorized.^ 

3.15. Complex issues of accounting or ralua- 
tiOB 

OkL—^Lee v. Hester, 642 P.2d 243 disapproving in part 
Allen V. Allen. 205 P. 504, 85 Okl. 240. 

6. Cal.—Galis v. Galis, 2 Dist., 196 Cal.Rptr. 659,149 

CA.3d 147. 

Pa—Roach v. Roach, 418 A.2d 742,275 PaSuper. 320. 
Appointment of ma^er over objections error 
Tea—Garrison v. Garrison, Civ.Ai^., 568 S.W.2d 709. 

7. N.Y.—Petnizzo v. Petrum, 188 N.Y.S.2d 784, 17 

MiscZd 1030—D'Ambrogio v. D’Ambrc^, 193 
N.Y.S.2d 130, affd. 199 N.Y.S.2d 439, 10 A.D.2d 
712, learg. and app. den. 202 N.Y.S.2d 221, 10 
A.D.2d 873. 

S.C.—Langsttm v. Langston, 157 S.E2d 858, 250 S.C 
363. 

73. Conn.—Kroop v. Kroop, 440 AJd 293, 186 
Cbnn. 211. 

Subsequent consent of parties as not rendering 
reference void 

N.Y.—Petruzzo v. Petruzzo, 188 N,YS.2d 784, 17 
Misc.2d 1030. 

10.10. Pa—Wildasin v. Wildasin, 25 D. & C.2d 543, 
3 Adams L.J. 156. 

12. Pa—Sprague v. Sprague, 297 A.2d 133, 223 Pa. 
&iper. 44. 

Son(^ V. Sonoir, 13 D. & C2d 506—Ooho v. 
Goho, 57 Lanc.Rev. 28—Wchry v. Wehry, 55 Sch. 
ER. 1. 

Deadi of master 

Pa—Smith v. Smith, 213 A.2d 94, 206 Pa.Super. 310. 
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13. Pa—Moyer v. Moyer, 16 Cumb. 111. 

14.5. N.Y.—Christian v. Christian, 389 N.Y.S.2d 136, 
55 A.D.2d 613. 

Okl.—Pleasant v. Pleasant, 464 P.2d 756. 

Pa—^Smylie v. Smylie, 9 Chest. 126. 

Tenn.—Stone v. Stone, 409 S.W.2d 388, 56 Tenn.App. 
607. 

27AC.J.S.—3 

1986 P.P. 


Charge held excessive 

(2) Record failed to sui^rt fee 
Colo—Carlsoc v Carlson, 49" P.2d 1006, 178 Coio 
283 

Voluininoas testunony 

Pa—Strickland v Strickland, 12 Chest. 128 

Charge held reasonable 

Ky -Cook V. Cook. 373 S.W.2d 432. 

Tex.—Robers<m v. Roberson, Civ.App., 420 SW2d 
495, err ref no rev err. 

Discretimi of court 

Pa—Stnckland v. Strickland, 12 Chest. 128. 

Finandal position of parties as element 

Pa—Stnckland v, Stnckland, 12 Chest. 128 

Where the conditions prescribed by 
statute appear, the divorce courts in 
some jurisdictions have statutory au¬ 
thority to refer the case to a concilia¬ 
tion court. 

14.10. Hearings 

(1) Nature of hearings. 

Cal.—Sawdey v. Superior Court In and For City and 
County of San Frsuicisco, 16 Cal.Rptr. 156, 156 
C.A.2d 729 

(2) Time for heanng. 

Cal.—Sawdey v. Supenor Court In and For City and 
County of San Francisco, 16 CaLRptr. 156, 156 
C.A.2d 729 

(3) Conduct of hearings. 

Cal.-Sawdey v Superior Court In and For City and 
Cminty of San Francisco, 16 CalRptr. 156, 156 
C.A.2d 729. 

Notice held sufficient 

Cal.—Sawdey v. Superior Cmirt In and For City and 
County of San Francisco, 16 CaLRptr. 15^ 156 
CA.2d 729. 

15. Other purpose 

N.Y.—Petruzzo v. Petruzzo, 188 N.Y.S,2d 784, 17 
Misc.2d 1030. 
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21. Law tnuned and licensed to practice 

N.D.—Schmidt v. Thompson, 347 N.W.2d 315. 

However, under a statute or a rule 
so providing, a juvenile commissioner, 
not a member of the bar, may be au¬ 
thorized to serve as a referee.^’ ^ 

21.5 N.D.—Schmidt v. Thompson, 347 N.W.2d 315. 

A party to a divorce action is not 
deprived of any constitutional rights 
when his divorce action is heard by a 
referee who is not an attorney 

22.5. U.S.—Kumar v. Marion County Common Pleas 
Court. Div. of Domestic Relations, C.A.Ohio, 704 
F.2d 908. 

24. Colo.—In re Marriage of Smith, App., 641 P.2d 
301. 

Md.—Paylor v. Paylor, 233 A.2d 911, 254 Md, 154. 
Minn.—Sieber v. Sieber, 258 N,W.2d 754. 

Pa,—^Ncuer v. Neuer, 12 Cumb. 98—Stevens v. Stevens, 
14 Cumb. 8. 

In New York 

(1) N.Y.—Fudin v. Fudin, 184 N.Y.S.2d 409, 7 
A.D.2d 1021, am. on oth. grds. 191 N.Y.S.2d 151, 9 
A.D.2d 345. 

(4) Other instances^ 

N.Y,—Weiner v. Weiner. 412 N.Y.S.2d 776,97 Misc.2d 
920. 

No authority to determine custody 

Fla.—Bell v. Bell, App., 307 So.2d 911. 

25. Pa.—Lecomte v. Lecomte, 19 Cambria 9. 
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26.5. Explanation of failime to proceed 

Pa.—Pht]:jps V Philips, If Cumo 139 

27, Fla—Petersen v Petersen, App, 166 So.2d 631. 

Pa—Harman v. Harman. *’1 Dauph. 306 
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29.10. Adrising tfefendant-wife of ri^ts 

Pa.—Fenan v Fenan, 14 Bucks 274 
32.10 Fla.—Systrom v Nystrom, App, 105 So 2d 
605 

Pa—Hoffman v Hoffman, 33 D. & C.2d 528, 31 
Leh-LJ 38. 

In Pennsylvania 

17) Other matters 

Pa.—Deussmg v Deussing. 30"’ A 2d 3S2, 224 Pa.Super 
525—Buckwaiter v Buckwaiter, 3 !0 A 2d 287, 225 
Pa.Super 117 

MasciuUi V Masciulli, 75 Dauph. 398. affd. 169 
A.2d 562, 194 PaSuper. 646 
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34.10. Pa.—Re^ v Regan, 322 A 2d 711, 227 Pa. 
Super 552 

Hannan v. Harman, 71 Dauph. 306. 

36J20. Pa.—McDaniel v McDaniel. 35 Northumb. 
LJ 91. 

§ 157. -Report of Referee 

37.50. Fla-—Claughtcn v. Claughton, App., 347 
So.2d 437 

Pa —Godsey v. Godsey, 8 Cumb. 99. 

Under Rules of Court 

Pa—Trinkle v. Tnnkie, 30 Leh.LJ 421. 

Statement of reasons not required 
Pa.—Hargrove v. Hargrove, 381 A,2J 143, 252 Pa.Su- 
per. 120. 

Specific finding not required 
Pa.—Weaver v. Weaver, 403 A.2d 120, 266 Pa.Super. 
115. 

38. W Va.—Spence v. Spence, 280 S.E.2d 3C7. 

43. ai.—May v. May, 79 Cal.Rptr 622, 275 C.A2d 
264. 

Pa.—Snyder v Snyder, 29 Lefa.L.J. 45. 

Specific findings required 

(2) Other matters. 

Pa.—Houngan v. Houngan, 48 Luz.L.Reg. 35. 

Findings held sufficient 

N.H.—Azzi V. Azzi, 392 A,2d 148, 118 N.H 653. 

Implied fact 

Pa.—^Dougherty v. Dougherty. 339 A.2d 81, 235 Pa.Sa- 
per. 122. 

Incomplete list of personal property 
Tenn.—Perritt v. Pemtt, App, 528 S.W.2d 561. 
Substantial compliance 
Ky.—Jackson v. Jackson, App, 571 S.W.2d 90. 
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44. Pa.—Brown v. Brown, 40 D. & C2d 573, 32 
Leh LJ. 123. 

45. Pa—^Jankowski v. Jankowski, 44 Ene 96. 
Inconsistency not shown 

Mass.—Richmond v. Richmond, 164 N.E2d 155, 340 
Mass. 361. 

49. Pa—^Jankowski v. Jankowski, 44 Erie 96. 

49.5. Pa—Brehm v. Brehm, 12 Cumb. 50—^Walbert 
V. Walbert, 30 Leh.LJ. 140. 

Prohibition of marriage 

Pa—M. v. N., 3 Adams LJ. 144. 

50. Ala.—Brock v. Brock. 205 Sa2d 903, 281 Ala 
525. 

Ariz.—Rexing v. Rexing, 464 P.2d 356, 11 AriaApp. 
285, 

Fla—Vogel v Vc^el. App. 323 So.2d 306. 

Mass.—Ross v. Ross, 430 K.E2d 815, 385 Mass. 30 
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Pa.’-'Rhinehart v. Rhmehtrt, ISO A.2d S2, I?" P*.Su- 
pcr 55ft—Pjwlenwk v Ptsteraak, 204 A.2<i 290, 
204 Pa.SHper 339. 

Decker v Decker, 56 Unc-Rev. 83—Pmgor % 
Pmgor, 16 D. ft C.2d 258. 54 Sch.LR. 77, affd. 

149 A.2d 141, 188 Pa.Supcr 447—Weachock v 
WeKhock, 53 Sch.L.R. 41—Person v. Person, 29 
Leii.LJ. 3, 74 York 96—Sedwffer v. Seeboffer 26 
Fay.LJ. 59—Bktt v. Blatt, 57 Berks 69. affd. 212 
A.2d 907, 206 Pa.Super. 177—Minor v. Minor, 44 
WaaltCo. lia 

Tex.—Bdl V. Befl, Gv.App., 540 S.W.2d 432. 

Va.—nattner v. Plattner, 117 S.E2d 128, 202 Va. 263 
Wjs.-Wetzcl V. Wetzd, 150 N.W.2d 482. 35 Wis.2d 
103. 

51. Pa.—Gillen v. Gilkn. 169 A.2d 340, 195 Pa.Siiper 
60—Margolis v. Margolis, 192 A.2d 228, 201 Pa. 
Super. 129—Pasternak v. Pasternak, 2)4 A.2d 290, 
204 Pa^uper. 339-YoIiey v. Glover, 82 Montg. 
194—Tumi v. Turzai, 112 P.LJ 435—Uccdlim 
V. Yohey, 208 AJ2d 902, 205 Pa.Super. 329. 

5L5. Pa.—Gilkn v. Gilkn. 169 A.2d 340, 195 Pa.So- 
pcr. 60—Levitz v. Levitz, 185 A.2d 620, 199 Pa. 
Super. 327—Margolis v. Margolis, 192 A.2d 228, 
201 PaAiper. 129—Pasternak v. Pasternak, 204 
A.2d 290 204 P*5aper 339 
51.10. Pa.—Gnffie v. Griffie, 289 A.2d 198, 220 Pa. 
Soper. 461—Sdk v. Sells. 323 A.2d 20.228 Pa.Su- 
per. 331. 
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525. Pa.—Koojolka v. Konjolka, 30 Fay.LJ. 6. 

53. Cok).—Gaskk v. Gaskie. 534 P.2d 629,188 Cok. 
239. 

In re Marriage rf Westlake, App., 674 P.2d 
1386—In re Marriage of Brantky, App., 674 P.2d 
1388. 

Hawaii—Madden v. Madden. 355 P.2d 33. 44 Haw. 
442. 

* Pa.—Johnson v. Johnson, 171 A.2d 638, 195 Pa.Super. 
447—Staifieri v. Stafikri, 179 A.2d 663, 197 Pa-Su- 
per. 443—Yohey v. Yohey. 208 A.2d 902. 205 
Pa.Sttper. 329—Vertwdis v. Vetbalis, 211 A.2d 130, 
206 PaSi^. 87—Snailh v. Smith. 213 A-2d 94, 
206 Pa5uper. 310—Buckwalter v. Buckwalter, 310 
A.2d 287. 225 Pa.Super. 117. 

54. Fla.—Sitomer v. Stomer, App., 397 So.2d 373. 
Pa.—9iiir V. Shor, 11 D. ft C2d 270. 

545. Del—A. L W. v. J. H. W., 416 A.2d 708, 
Fbu—Beigh v. Bery^ Ar)., 127 So.2d 481. 

Pa.—Krickkh v, Krickkli, 20 Beaver 271—Lynch v. 
Lynch, 56 L8nc.Rev. 277. 

54.10. Fla.—McAnespk v. McAne^pie, App., 200 
So2d 606—Kalmutz v. Kalmutz, App., 299 So.2d 
30. 

Pa.—Krickich v. Krickich, 20 Beaver 271—Herstinc v. 
Hetsdne, 21 Beaver 1—Lynch v. Lynch, 56 Lane. 
Rev. 277. 

54J0. Ak.—Rickard v.Rkkard, Civ., 330 SoJd 441, 
57 Ala.App. 617. 

Colo.—Carlson v. Carlstm, 497 P.2d 1006, 178 
283. 

Ndson V. Ndson, App.. 509 P.2d 599. 

Fla.—Petersen v. Petersen, App., 166 So.2d 631. 
Md.-Paylor v. Paylor, 253 A.2d 911, 254 Md. 154. 
Mass.—Osborne v. Osbonac, 428 N.E2d 810, 384 Mass. 
591. 

54J5. Fla.—Kalmutz v. Kalmutz. App,, 299 SoJd 
30. 

Pa.—^Lynch v. Lynch, 56 Lanc.Rev. 277. 
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5450. Nev.— Schulinan v. Schulinan. SS8 P.2d 525, 
92NCV. 707. 

55. N.Y,—Geschwind v. Geschwind, 238 N.Y.S.2d 
612, 18 A.D.2d 1005. 

Power of comrt to make fii^iBgs 

(2) Other staiments. 


Ohio-GIasser Glasser, 213 N.E2d 491. 5 Ohio 
App 2d 37. 

56 Pa.—Mirarchi v. Miraichi, 311 A.2d 698, 226 
Pa.Super 53. 

Coert iodgmeBt Mt iacoBiisteBt 

Fla.—Ciccarelli v Occardli, App., 352 So.2d 1204. 

58. N.Y—Woner v. Werner, 412 N.Y.S.2d 776, 97 
Vliic.2d920. 

605. Pa.—Kirk v. Kirk. 12 Chest. 150. 

Wb.—M erten v Natwnil Mfrs. Bank of Neenah, 131 
N.W.2d 868, 26 Wis.2d 181. 

61 Pa—Brown v. Brown. 40 D. ft C.2d 573, 32 
Leh.LJ. 123. 

62. Ga—Carouchad v. Canmehad, 282 S.E2d 71, 

248 Ga. 216. 

Pa-Ndson v. Ndson, 14 D. ft C2d 375, 8 Cumb. 
llg—Hoffman v. Hoffman, 16 D. ft C.2d 712, 8 
Cumb 147. 

Defeadaat ia prisoa 

(3) Other mattera 

Pa—Smith v. Smith, 18 D. ft C2d 623, 1 Adams LJ. 

34 

ReaBbsioB to care lurocediiral errora 

Pa—Hurky v, Huriey, 10 Bucks 141. 
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63.10. Masa—Singer v. Singer, 391 N.E2d 1239, 8 
Mass.App. 113. 

6350. Tenn.—Lansing v. Lansing. 378 S.W.2d 786, 

53 Tcnn.App. 72. 

Ezceptioiis and report approred 

N.Y.—Leifer v. Ldfer, 381 N.YS.2d 94. 51 A.D.2d 
934. 

Pa—Brunner v. Brunner, 72 York 2ft-Decker v. Deck¬ 
er, 77 Montg. 221—McAnuky v. McAnulty, 43 
West. 183—Gokknberg v. Goldenberg, 75 York 
89—Stimner v. Sturmer, 78 York 195. 

6355. Md.—Rand v. Rand, 365 A.2d 586, 33 Md. 
App. 527, vac. on oth. grds. 374 A-2d 900, 280 
Md. 508, 90 A.ER.3d 150, on remand 392 A.2d 
1149, 40 MdApp. 550. 

63.60. Pa—Keeney v. Keeney, 29 D. ft C2d 538— 
McCormick v, McConnick, 77 York 167. 

63,65. Ind.—Tener v. Tener, App., 407 N.E2d 1198. 

Md.—Dobrow v. Dobrow, 439 A.2d 596, 50 MdApp. 
465. 

64. Report confirmed 

N.Y.—Classman v. Glassman, 245 N.Y5.2d 298, 41 
Misc.2d 132. 

67. Fla — ^FOdor v. Fodor, App., 379 Sa2d 466. 

Pa—Gangkr v. Gaugla, 28 Leh .LJ. 319. 
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70. Ariz.—Oppenhdmer v. Oppenheimer, 526 P.2d 
762, 22 Ariz.App. 238. 

Cal.—Heathman v. Vant, 343 P.2d 104, 172 CA.2d 
639. 

Fla—Battdger v. Battdger, App., 109 So.2d 602—Pye 
V. Pye, App., 116 So.2d 25. 

Ga—^Wilcox V. Wilcox, 143 S.£Jd 166, 221 Ga. 113— 
Dunn V. Dunn, 144 SJE.2d 758, 221 Ga 368. 

Hawaii—Ahk v. Ahlo, 619 P.2d 112,1 Haw.App. 324. 

La—Roussd v. Roussel, App., 346 So.2d 860, writ 
den.. Sup., 349 So.2d 876. 

Md—Austin V. Austin, 199 A.2d 380, 234 Md. 393. 

Mo.—Carr v. Carr, 253 S.W.2d 191. 

Ruckman v. Ruckman, App., 337 S.W.2d 100. 

Kd>.—^Prochazka v. Prochazka, 253 N.W.2d 407, 198 
Neb. 525. 

N.C.—^Jenkins v. Jenkins, 218 SE.2d 518, 27 N.CApp. 
205. 

Pa—Peters v. Peters, 12 D. ft C2d 373, 8 Cumb. 36. 

Tex.—Nl^rie^ v. Napier, Civ App., 555 S.W.2d 186. 
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Modoa for new trial as motion or application 
for rehearing 

Ala— Wallace v. Wallace, 113 Sa2d 684. 269 Ala 438. 
Motimi held one for new trial 
Ala— Crenshaw v. Crenshaw, Civ.App., 405 So.2d 38. 
Mo.—Whitlock V. Whitlock, App., 395 S.W.2d 468. 
Factors considered 

Tex.—^Burns v, Borns, Civ.App., 568 S.W.2d 669, err. 

ref. no rev. err. 

Hearing required 

Ala—Sted v. Steel, Civ.App., 402 So.2d 1036. 

Time to fOe motion 

I^ont—In re Marriage of Wilson, 645 P.2d 393, 198 
Mcmt 147. 

Written order 

Tex.-Taack v. McFaU, 661 S,W.2d 923. 

71. Va—^Lawrence v. Lawrence, 181 S.E2d 640, 212 
Va44. 
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72. Ala—Guthery v. Guthery, Civ.App., 409 So.2d 
844, cert. den. 103 S.Ct. 68, 459 U.S. 830, 74 
LEd2d 68. 

Goto.—Owens v. Owens, App., 477 P.2d 475. 

Md—Hall V. HaU, 362 A.2d 648. 32 MdApp. 363. 
Mo.—Chastain v. Chastain, App., 632 S.W.2d 291. 
N.C—Williford v. WiBiford. 275 S.E2d 216, 51 N.C. 
App. 150. 

Utah—Klein v. Klein, 511 P.2d 1284, 30 Utah 2d 1. 
Wash.—Startin v. Startin, 481 P.2d 452, 4 Wash.App. 
339. 

Denial held abase of discretion 
Kan.—Smith v. Smith, 612 P.2d 1257, 5 Kan.App.2d 
117. 

La—Bearden v. Bearden, App., 393 So.2d 859. 

Mont.—In re Marriage of Berthiaume, 567 P.2d 1388, 
173 Mont. 421. 

Vt—West V. West, 428 A.2d 1116, 139 Vt. 334. 
Discretion not ahnsed 
(1) Colo.—Fans v. Rothenberg. 648 P.2d 1089. 

Fla—Keith v. Keith, App., 120 So.2d 50. 

Hawaii—^Lusch v. Foster, 646 P.2d 969, 3 Haw.App. 
175. 

in.— Riva V. Riva 235 N.E2d 655, 93 IlLApp.2d 137, 
La—^Hampson v. Hampson, App., 271 So.2d 898. 

Mo.—Phillips V. Phillips, 443 S.W.2d 144. 

N.M.—Gruber v. Gruber, 523 P.2d 1353, 86 N.M. 327. 
Ohio—Rippd v. Rippel, App., 328 N.E2d 816. 

Tex.—Woods v. Woods, Civ.App., 419 S.W2d 921. 
Wash.—Rock v. Rock, 384 P.2d 347, 62 Wash.2d 706. 

(1) Iowa—In re Marriage of Johnson, App., 311 
N.W.2d 697. 

(2) Cal.—^Ducray v. Ducray, 64 Cal.Rptr. 825, 257 
CA.2d480. 

Cok>.—In re Jackson’s Marriage, App., 534 P.2d 644. 
Ga—Rusk V. Rusk, 183 S.E2d 209, 227 Ga 756— 
Bradley v. Bradley, 208 S.E2d 817, 232 Ga 717. 
Ind.—Terry v. Terry, App., 313 N.E2d 88-Patterson 
V. Patterson, 333 N.E2d 115, 165 IndApp. 538. 
Mkh.—Shaw v. Shaw, 111 N.W.2d 873, 364 Mich. 560. 
Minn.—Johnson v. Johnson, 277 N.W.2d 208. 

Mo.—Pif^ V. Pippas, App., 330 S.W.2d 132, 183 
Mont. 219. 

Mont.—Maberry v. Mabeny, 598 P.2d 1115. 

Nev.—Thurston v. Thurston, 487 P.2d 342, 87 Ncv. 
365. 

N.D.—Hoge V. Hoge, 281 N.W.2d 557. 

Okl.—DuBoise v. DuBoise, 418 P.2d 924 Gifford v. 
Uwton, 453 P.2d 1010. 

S.C.—Ortowski v. Ortowski, 117 S.E2d 860, 237 S.C. 
499. 

Tex.-Tapal v. Tapal, av.App., 448 S.W.2d 560, err. 
dism.—Mercer v. Mercer, Civ.App., 503 S.W.2d 
395. 

UtalH-Clissold v. Clissold, 519 P.2d 241, 30 Utah 2d 
430. 

(3) Extending time for filing. 

Colo.—Litvak v. Litvak, App., 479 P.2d 402. 
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Grant held abiue of discretion 
Dcl-Tyndall v TjndalU 214 A.2d 124. 9 Storey 89. 
Ind.—Piwnoples v. Presnoples. 261 N.E2d 75, M*? 
IndApp. 391, 

N.V.-R«io V. Rado, 380 N.Y.S-Zd 273. 51 AD 2d 
811. 

Reasons for denial not necessary 

U.S.—Del Peschio v. Del t»eschio, CA.Virgin Islands. 

386 F.2d83S. 

Rehearing held granted 

Ala.~McWliorter v. M,;Whorter, Ov.. 265 So-2d 148. 

48 Ala.App. 365. 

72.10. Mich.~Cutyk) v. Curylo. 304 N.W.2d 575, 
104 MKh.App. 340. 

73. Utah—Watson v. Watson, 561 P 2d 1072 

Alimony 

(4) Other statements. 

Ga.-Wills V. Wills, 111 S.E.2d 355, 215 Ga. 556- 
Swindell V. Swindell. 200 S.E.2d 736, 231 Ga. 167. 
Vt—Boone v. Bocne, 353 A.2d 332, 134 Vt. 128. 

(5) Modificatioa ot application as to custody without 
hearing additional evidence as to alimony. 

Fla.-Cole v. Cok, 130 So.2d 126. remd.. Sup.. 135 

So.2d 714. 


Counsel fees 

Ga.—Wills V. Wills. Ill S.E2d 


355, 215 Ga. 556 


Property rigjits 

Colo —Hubbard v. District Court In and For Arapahoe 
County. 556 P,2d 478. 192 Cdo. 98. 

D.C.— Bondurant v. Bondurant, App., 283 A.2d 26. 
Ga._^Swindell v. Swindell, 200 S.£2d 736, 231 Ga. 167. 


Rdiearing on difiskm of inoperty 
III.—Ayers v, Ayers, 378 N.E2d 792, 19 III Dec. 177. 
61 m.App.3d 936. 

RoUins V. Rollins, 440 A.2d 438, 122 N.H. 6. 


Order never entered by court 

T«.—Kocman v. Kocman, Civ.App., 581 S.W.2d 516. 


Dereliction of counsel 

(4) Other matters 

Ala.—Rickard v. lUckard, Civ., 330 So 2d 441, 5 
Ala.App. 61? 

Mich —Handneks v Handneks, 91 NW2d 912, 355 
Mich. 527 

Motion held insufficient 
Ga.-Mathews v Mathews, 138 SE2d 382. 220 Ga. 
247. 

Tex.—Raney v. Mack. Ov App, 504 S W.2d 52". 

Error not riiown 

Ala—Bayliss v. Bayliss, 364 So.2d 1215. 

Gj.—S windell v Swindell. 200 S.E2d 736, 231 Ga- 16 1 . 

Ky.—Barnes v, Barnes, 415 S.W 2d 602 

Notice of oTermling motion 

Oa.-Rusk V Rusk. 183 SE2d 209. 227 Ga. 756. 

Waiver 

Ala.—Kilgore v Kilgore, Civ., 308 So.2d 249, 54 Ala. 
App 336 

Tex.—Magana v. Magana, Civ.Aj^., 576 S.W,2d 13! 

New trial proper 

NJ.-Scott V Scott, 462 A2d 614. 190 SMSuper. 189. 
Tex.—Bums v. Bums, Civ.App., 568 S.W.2d 669, err. 
ref. no rev. err. 

77 Mo.—LaBarge v. LaBarge, App., 627 S.W.2d 647. 

New trial held proper 

(1) Mo.—Myers v. Myers, App., 480 SW.2d 74. 

(3) Other sutements. 

Ala.—Crisco v. Crisco, 313 So.2d 529, 294 Ala. 168. 
Mo.—Whitlock V. Whitlock, App., 395 SW.2d 468. 
Xex.—Powell v. Powell, Ov.App., 572 S.W .2d 66. 
AUegatioiis as to fraud held insnfficient 

(4) Other allegations. 

Fla._Dalton v. Ddton, App 1 Dist, 412 So.2d 928. 

Kan.—Donaldson v. Donaldson, 430 P.2d 210, 199 
Kan. 469. 

Wyo.— McBnde v. McBnde. 598 P.2d 814. 
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N D—Pewter v Porter, 274 N W.2d 235. 

Failure to make record in default jndgmrat 

Tex —Rogers v Rogers. 561 S.W.2d 172, 

Evidence showing spouse gave false testimony 

Fla.— Stella v Stella, A^*., 418 So.2d 1029. 

815 Ga.—Davis v. Davis, 116 SE.2d 219, 216 Ga. 
305. 

N.Y.-Dei Galdo v. Dd Gakio, 379 N.Y.S.2d 479. 51 
A.D.2d 741. 

82.10. DC—Nash v Nash, Mun.App, 183 A.2d 
559 

Fla.—Costannno v. Costantino, App., 386 So.2d 1274 
Tex—Votb v. Votb, Civ.App, 331 S.W.2d 237, 
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g3 Anz.— Hofstra v Hofstra, 474 P.2d 869, 13 Aru. 
App. 150. 

Colo-McNeece v. McNeece, 562 P.2d 767. 39 Cob. 
App. 160. 

Denial of new trial held not error 

Ala.—Russell v. Russell, Civ.App., 386 So.2d 758. 
Anz.— Mcaennen v. McClenaen, 464 P.2d 982, 11 
Anz-App. 395. 

Fla —Lang v. Lang, App.» 404 So.2d 190. 

Mich.—Ackerman v. Ackerman, 146 N.W.2d 668, 5 
MbhA;^. 338. 

Sev.-Roggen V. Roggen, 615 P.2d 25a 96 Nev. 687. 
N.D.—DavK V Davis, 268 N.W.2d 769. 

S.C._Clardy v. Clardy, 222 S.E2d 771, 266 S.C 270. 

Facts not existing at time fo trial are not properly 
considered as newly discovered evidence. 

Okl.—Warr v. W’arr, 386 P.2d 639. 

Hearing prior to decree 
Ill.—Bogdan v. Bogdan, 266 N E2d 394,131 Ill.App.2d 
224. 

84 Ariz.—Becchellt v. Becchelli. 497 P.2d 396, 17 
Ariz.App. 28a op. approved op. supp. 508 P.2d 
59, 109 Anz. 229. 

Porter v. Potter, 274 N.W.2d 235. 

Tex.—Fettig v. Fettig, Qv.App., 619 S.W.2d 262. 
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76. Ala.— Hutson v. Hutson, Civ., 351 So.2d 588. 
Alaska—Bussell v, Bussell 623 P.2d 1221. 
Oxin-CoAin v. Corbin, 427 A.2d 432,179 Conn. 622. 
D.C.—Silverman v. Silverman, Mun-App., 162 A.2d 


Fla.—Orfien v. Cohen, App., 400 So.2d 463. 

Ga.—Davis v. Davis, 116 S.E2d 219, 216 Ga. 305 f- 
Hinson v. Hinson. 133 EE2d 25, 219 Ga. 287— 
Johnson v. Johnson, 139 S.E2d 489, 220 Ga. 461— 
Hall V. Han, 141 S.E2d 400, 220 Ga. 677 -Black. 

V Blackshear, 206 S.E.2d 429, 232 Ga. 312, 
cert. den. 95 S.Ct. 232. 419 U.S. 968, 42 L.Ed.2d 
lg4—Podes v. Podes, 221 S.E2d 574,235 Ga. 787, 
ni.-Pantle v. PanUe, 153 N.E2d 740. 19 IU.App.2d 


Mo.—Whitlock v. Whitlock, App., 395 S.W.2d 468. 
Moiit.-Bcn v. Bell 328 P2d 115. 133 Mont. 572. 
N.H.— Theriault v. Theriault, 184 A.2d 459, 104 N.H. 


N.Y.—Kilsen v. Nilsen, 186 N.Y.S.2d 529, 17 Misc.2d 


Pa.—Smith v. Smith, 10 Lebanon 319, affd. 208 A.2d 
915, 205 Pa,Super. 402. 

Xex._Counts v. Counts, Civ.App., 358 S.W.2d 192, err. 

Hicm, app. dism. 83 S.Ct. 1549, 373 U.S. 543, 10 
L.Ed.2d 688—Uckman v. Lickman, Civ.A^., 368 
S.W.2d 51, err. dism.—Bland v. Bland, CivApp., 
437 S.W.2d 408. err. dism. 

Error in excessive amoont, etc. 

Ind.—Stedi v. Stech, 240 N.E2d 557, 143 IndAw*. 
352. 


No new facts 

U.S.—Del Peschio v. Del Peschb, C.A.Virgm Islands, 
386 F.2d 835. 


Alimony 
(2) Other matters. 

Mo.—Ruckman v. Ruckman, Ar)., 337 S.W.2d 100. 


78. Ind.—Presnojrfes v. Presnopks, 261 N.E2d 75, 
147 IndApp. 391. 

Tex.—Bland v. Bland Civ.App., 437 EW.2d 408, err, 
dism. 

80. -Ga.—Bodrey v, Bodrey, 269 S.E2d 14, 246 Ga. 


Y —Moffatt V. Moffatt, 447 N.Y.S.2d 313, 86 A.D.2d 
864. app. dism. 436 N.E.2d 1343, 56 N.Y.2d 738, 
451 N.Y.S.2d 740, affd 467 N.E.2d 528, 62 N.Y.2d 
875, 478 N.Y.S.2d 864. 

ei _rwinm v. Odom. 113 S.£.2d 117, 215 Ga. 


699. 


Pa.—Smith v. Smith, 16 Cumb. 68. 

81,5. Ga.—Fisher v. Rsher, 232 S.E.2d 532, 238 Ga. 


^ 33 . 

Ill.—Bidsirup v. Bidstmp, 196 N.E2d 512, 46 III. 
App.2d 160. 

La.—Prevot v. Williams, App., 306 So2d 377. 
Tex.-Bums v. Bums, Civ.App., 568 S.W.2d 669. err. 


Failure to object to misconduct at trial 
Wash.-Colson v. Colson, 470 P.2d 236, 2 Wash.App. 
837. 

Time of final divorce not extended 
Xex.—Poulter v. Poulter, Civ.App., 565 S.W.2d 107. 
81.10. Colo.— Seber v. Scher, App., 493 P.2d 694. 
81*15. Ga.—Dyal v. Dyal, 157 S.E2d 274, 223 Ga. 
592. 

82. Ga.—Botero v. Bolero, 155 S.E.2d 381, 223 Ga. 
380. 

Mo.— Freebaim v. Frc*aim, App., 349 S.W.2d 486. 
Neb—Isom v. Isom, 126 N.W.2d 198, 176 Neb. 344. 

J4.Y._^Fr«dbcrg v. Freidberg, 208 N.Y.S.2d 96, 12 

AD.2d 594. 

Specification of error 

(2) Failure to furnish specifications to show insuffi¬ 
cient evidence precludes grant of new trial. • 


Evidence held not material 

Tex.— Posey v. Posey, Qv.App., 561 S.W.2d 602, err. 

84,5. Mass.—Swenson v. Wood, 424 N-E2d 1140, 12 
Mass.App. 923—Mancuso v. Mancuso, 428 
N.E2d 339, 12 Mass.App. 973, review den. 440 
N.E2d 1174, 385 Mass. 1102. 

Showing held insufficient 
Cal.—Cronk v. Cronk, 27 Cal.Rptr. 229, 210 C.A2d 
683. 

La.—Circelto v, Circelta, App., 369 So.2d 722—Autrey 
V. Highbaugh, App., 395 So.2d 464. 

85. Ala.—Rayford v. Rayford, Civ.App., 390 So.2d 
636, writ den.. Sup., 390 So.2d 638. 

Ga.—Williams v. WiUiains, 243 S.E2d 69, 241 Ga. 32. 
Mo.—Phelps V. Phelps, App., 620 S.W.2d 462. 
Mont.-Bell v. Bell 328 P.2d 115, 133 Mont 572. 
Wyo.—Barbour v. Barbour, 518 P.2d 12. 

86. Ga-—Kckford v. Bickford, 185 S.E2d 756, 228 
Ga. 353, aw*, after remand 190 S.E2d 70,229 Ga. 
229. 

Ind—In re Marriage of Lopp, 362 N.E2d 492, 173 
IndApp. 74. 

87. Alaska— Houger v. Houger, 449 P.2d 766. 

La.—Memoine v. Lemoine, App., 303 So.2d 520. 
Mass.—Kelly v. KeUy, 425 N.E2d 760. 12 MassApp. 

937. 

N.Y.—Baker v. Baker, 397 N.Y.S.2d 11, 59 AD.2d' 
519. 

Or.-Matter of Marriage of Ruiz, 563 P.2d 168, 29 
Qr.App. 273. 

Evidence available at trial 

(2) Other instaaces. 

Cal.—Smith v. Smith, 16 Cal.Rptr. 99, 195 CAJd 707. 
Hawaii-Ahb v. Ahlo, 619 P.2d 112,1 Haw.App. 324. 
Mo.—Strait v. Strait, App., 599 S.W.2d 73. 

Neb.—Sees v. Sees, 199 N.W.2d 496, 188 Ndi. 769. 
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To.— MiisIiiihI:i », Musbimiu. Civ App, 621 S W.2d 
669 

Wyo—Barbour v Barbour. 518 P 2d 12 
l>iligeiice held not siwwii 
Alaska—Manin ^ Martin, 530 P 2d 1386 
Mina -Hertz v. Hertz, 229 N W.2d 42, 304 Minn 144 
N.D.—Porter v, Poner, 274 N W2d 235 
Vt—Chapman v Chapman, 102 A 2d 849, 118 Vt. 166 
Wyo—Shaw v. Shaw, 544 P.2d 1004 
F«il«re to rebut presumption as to dto?ery 
jiistifyiiig deniai of new trial 
lDd.~-Sha* V. Shaw. 304 N E2d 536. 159 Ind.App 33 
l>enial not error 

Colo—Marcotte Marcotte. Ar)., 525 P.2d 507 

ETideoce afailable at trial 

" damage of Rogers, 422 N.E2d 635. 
52 IllDec. 633, 85 Ill.2d 217. 

Tex.—Moore v. Moore, Civ.App, 616 S.W.2d 710. 
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*7.5, Conn,—Pass v. Pass, 208 A.2d 753, 152 Conn 
508. 

Ga.—ackford v, Bickford, 185 S.E2d 756. 228 Ga. 
353. app. after remand 190 S.E2d 70, 229 Ga. 
229-Shepbeid v. Shepberd. 210 S.E2d 731, 232 
Ga. 228. cen. den. 95 S Ct 1662, 421 U.S. 932. 44 
L.Ed.2d 91. 

Tex—Elrod v. Elrod, Civ.App, 517 S.W2d 669. 

87.10. Cal.—Bostard \. Bostard. 66 Cal.Rptr. 348. 
258 C.A2d 793, 

^“^j~Hoven V. Hoven, 156 N.W.2d 65. 9 MkEApp 

Mont-Bcll V. BeU, 328 P.2d 115, 133 Mont. 572. 
Neb.—Kocamik v. Kocamik, 308 N.W.2d 352, 209 
Neb. 454. 


Nev.—Burr v. Burr, 611 P.2d 623. 96 Nev. 480. 

^'Yv—Brenncr v. Brenner, 394 N.Y.S,2d 703, 57 
A.D,2d 813, app. dism. 397 N.E.2d 1182! 48 
N.y.2d 713, 422 NY.S.2d 378 and 397 N.E2d 
1189. 48 N.Y.2d 606, 422 N.Y.S.2d 1025 and 411 
N.E2d 793, 51 N.Y.2d 766.432 N.Y.SJM 374 and 
411 N.E2d 797. 51 N.Y.2d 704, 432 NY.S,2d 
1027, 


TeniL—Evans v. Evans, App., 558 S.W.2d 851. 


A new trial has been held proper to 
reappraise evidence in light of subse¬ 
quent judicial decisions.*’ *^ 

87.15. OkL—Wegener v. Wegener, 365 P.2d 728. 

89. La.—Prevot v, Williams. App., 306 So.2d 377. 

Withdniiril ^ counsel 

N.C—Heosgen v. Hensgen, 280 S.E2d 766, 53 N.C 
App. 331. 

92. Ala.—Rayburn v. Rayburn, Civ., 246 So.2d 82,46 
AIa.App. 552. 

Colo.—McNeece v. McNeecc, 562 P.2d 767, 39 Cota. 
App. 160. 


Fla.—Dibble v. Dibble. App., 377 So.2d 1001. 

» 236 So.2d 582, writ 
239 So.2d 362, 256 La. 865—Cookmeyer v. Co 
meyer, App., 244 So.2d 78. 


Mo.—Whitlock V. Whitlock, A[^., 395 S.W,2d 468. 
Neb.—Scmpek v. Sempek, 252 N.W.2d 284, 198 Neb. 


Conn-Varky v Variey 434 A 2d 312, 181 Conn 58 
Ga—Stc^cnscm v Stevenson, 232 SE.2d 922, 238 Ga. 
330. 

Mont—Oster v Oster, 606 P.2d 1G‘’5, 186 Mont. 160 

MotkM tinmly 

Cob—In re Talanco's Mamage, 540 P2d 1147, 36 
Cota App 389, 

ExjiiritioB of time 

La.—Thibodeaux v Thibodeaux App., 326 So.2d 408. 

93 Ala.—Tippett v Tippett. 145 So 2d 185, 274 Ala. 
18 

Mo—Ruckman v. Ruckman, App., 337 S.W.2d 100. 
Tex—Reese v Pipcn, 534 S.W,2d 329. 

94J Arix—Fenante v. Ferrinte, 555 P.2d 342, 113 
Anx 384 

p«ge 600 

Me.-S>lvestef v. Sylvester, 429 A.2d 223. App. after 
remand 445 A.2d 674 

If a new trial is granted after a 
motion for a new trial is overruled by 
operation of law, the case is reinstated 
to the docket and the original motion 
barring a new trial is ineffective.^^ ^ 

95.6 Tex—Thompson v. Gibbs, Civ.App., 504 
S,W.2d 630, mandamus over. 

However, a second application may be 
based on new grounds.’^ 

95.15. Wash.—Rock v. Rock. 384 P.2d 347 62 
Wash.2d 706. 

96. Gx—Hartness v. Hartness, 201 S.E2d 412, 231 
Gx 319. 

3. Eyidoce held snffideot 

Ma—Whitlock v, Whitlock, App., 395 S.W.2d 468. 

4. Tex—Camp v. Camp, Civ.App., 591 S.W.2d 578. 
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4.15. Cal.—De Luca v. Superior Court for Los Ange¬ 
les County, App., 68 Cal.Rpir. 535. 

Motkm OTemiled hy operatioB of law 
Tex.—Wilkinson v. Wilkinson, Civ.App., 419 S.W.2d 
226. 

4JM). Spediicttioo of grotiad held not neces¬ 
sary 

Mo—Ruckman v. Ruckman, App., 337 EW.2d 100. 
Nunc pro tunc correction improper 
Mo.—Heaven v. Heaven, App., 363 S.W.2d 33. 

Use of the word “dismissed^' is not 
error in denying a motion for a new 
trial.^" 

4.30. Ga.—Hodges v. Hodges, 204 S.E2d 291, 231 
Gx 810. 

4.62. Petition denied 

Arix-Black v. Black. 560 P.2d 800. 114 Arix 282. 

§ 159. Natnw and Extent of Relief 


CkL—Gordwi v. Gordon, 461 P.2d 14. ^2 


Tex—Jones v. Jones, av.App., 391 S.W.2d 102. 
Vt-Chapinan v. Chapman, 100 A.2d 584, 118 Vt. 120. 
Wash—Marriage of Harshman, 567 P. 2 d 667, 18 Wash 
App. 116. 

Time for bearing 

MidL—Ackerman v, Ackerman. 146 N.W.2d 668. 5 
MtaEApp. 338. 

Motkm held not timely 
AIx—Hallmark v. Hallmark, Civ.App., 381 So.2d 641 
writ den.. Sup., 381 So.2d 642. 

Alaska—O’link v, O’Link, 632 P.2d 225. 

Colo—Maroh v. Marolt, App, 488 P.2d 1134-In re 
McPherson’s Marriage, App., 515 P.2d 494. 


5. Cal.—In re Fmk’s Marriage, 126 CaLRptr. 626, 54 
C.A.3d 357. 

Dual decree in nonfiuilt cases 

N.J.-Ouinn V. Quinn, 288 A2d 51, 118 NJ.Supcr. 413. 

^ ^1'~'^*** ^ '^****’ 314 F.2d 

Arix—Jizmgian v. Jizmejian, 492 P.2d 1208, 16 Arix 
App. 270. 

Gx—Dickson v. Dickson. 235 S.E2d 479, 238 Gx 672. 
Lx—Peny v. Perry, App., 207 So.2d 819. 

Mo.—Allison v. Allison, App., 540 S.W.2d 635. 

N.Y.—Jay v. Jay, 323 N.Y.S.2d 387, 67 Misc.2d 371. 
N.D.—Doll v. Doll, 162 N.W.2d 691. 


27A CJS 98 

Va—Robertson v. Robertson, 211 S.E.2d 41. 215 Vx 
425. 

Counterclaim for annulment 
N.Y.-Wood v. Wood, 245 N.Y.S.2d 800, 41 Misc.2d 
95, 112, mod. on oth. grds. 253 N.Y.S.2d 204, 22 
A.D.2d 660, affd. 209 N.E2d 709, 16 N.Y.2d*64 
262 NY.S.2d 86, 13 A.L.R3d 1401, cert, den 86 
S.Ct. 1197, 383 U.S. 943, 16 L.Ed.2d 206, cert 
86 S.Ct. 1861, 384 US. 971, 16 L.EcL2d 682, 
Dnal divorce 

N.Y.—John W. S. v. Jeanne F. S., 367 N.Y.S.2d 814 48 
A.D.2d 30. 

Granting of dissolution decree not antompt if 
perfunctory 

Colo.—In re Marriage of Frank. 542 P.2d 845, 189 
Cote. 499, stay den. 96 S.Ct. 766,423 U.S. 1043 46 
L.Ed.2d 632. ’ 

Brown decree 

Arix—Nesmith v. Nesmith, 540 P.2d 1229, 112 Arix 
248. 

Tax returns 

Iowa—In re Marriage of Butler, App., 346 N.W.2d 45, 
53. Court compelled to dissolve marriage 
Iowa—In re Morgan’s Marriage, 218 N.W.2d 552. 
Decree improper 

S.C—Holman v. Holman, 205 S.E2d 382, 262 SC 
469. 

Each case determined on own facts 
Or.—In re Hayman’s Marriage, 538 P.2d 952, 22 Or 
App. 295. 

No power to defer final decree 

N.M.—Psomas v. Psomas, 661 P.2d 884, 99 N.M. 606. 
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10.5. N.D.—Orwick v. Orwick, 153 N.W.2d 795. 

11. Denial or relief on religions grounds not 
warranted 

Conn.—Marazita v. Marazita, 233 A.2d 145, 27 Conn 
Sup. 190. 

Denial of relief error 

Fix—Carrigan v. Carrigan, App., 283 So.2d 574. 

Matters for consideration 

Kan.—Gordon v. Gordon, 545 P.2d 328, 218 Kan. 686. 

ll*l^^<^.^era v. Gera, 77 Cal.Rptr. 336, 272 

Conn.—Marazita v. Marazita, 233 A.2d 145, 27 Conn. 

^ Sup. 190. 

Mo.—Allen v. Allen, App., 433 S.W.2d 580. 

Injunction to prevent harassment 
Fix—Herskowitz v. Herskowitz, App., 281 So 2d 595 
cert. den. 94 S.Q. 916, 414 US. 1158. 39 L.Ed.2d 

11^. Idaho—Fischer v. Fischer, 443 P.2d 463 92 
Idaho 379. 

Mo.—Coffey V. Coffey, App., 485 S.W.2d 167. 

N.D.—Azar v. Azar, 112 N.W.2d I. 

1135. Ohio—Sevi v. Sevi, App., 168 N.E2d 440. 
***^CA^ ^**^ ^36, 272 

Fla.—Bullard v. Bullard, App., 195 So.2d 876—Tillman 
v. Tilhnan, App., 222 So.2d 218. 

Kan.-Berry v. Beny, 523 P.2d 342, 215 Kan. 47. 

v. Chalmers, 320 A.2d 478, 65 NJ. 

Or.—in re Halford’s Marriage, 528 P.2d 119 19 Or 
App. 508. 

Rehabilitative relief 

Fix—Riley v. Riley, App., 271 So.2d 181. 

Mich.—Sovereign v. Sovereign, 116 N.W.2d 46, 366 
Mich. 681. 

Ordm* held proper 

Fix—Herskowitz v. Herskowitz, App., 281 So.2d 595 
den. 94 S.Q. 916, 414 U.S. 1158, 39 LEd.2d 

12. Ala.—Russdl v. Russell, Civ., 231 So.2d 910 45 
AlxApp. 455. 
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Cal.~-Rsthont v. Rethorsu 68 CaLRptr 263. 26! 
CA.2d 7!3 

Colo.~Bur5on v. Burson. 369 P.2d 979. 149 Colo. 566 
F1a.-~-Durden v Durden, App., 137 So 2d 29 
La.—Anthony v. Anthony, App, 288 So 2d 694—Vet¬ 
ter V. Vetter, App., 299 So 2d 899 
Pa.-Coin. V. Miller, 198 A.2d 373, 202 Pa.Super 573 
S.C-CoIlins V. Collitts. 122 S.E2d 1, 239 S.C. 170 
IMscretiooary power to grant separate mainte- 
BBiiee in abaence of pleading 
M<Hit.—Chapman v. Chapmaut, 354 P.2d 184, 137 
Mont 544. 

Resmation of spousal maintenance 
Minn.—Van DeLoo v. Van DeLoo, App, 346 N.W 2d 
173—Tomwak v. Tomscak. App,. 352 N W.2d 464. 

13. Tex.—Newman v. King, 433 S.W.2d 420. 

14. Miss.—Stnbling v. StnMing, 215 Sold 869, 

S.C—Neves v. Neves, 167 S.E2d 568. 252 S.C 5S5. 

DIscretioii not abused 

Tex.—Philp V, Philp, Civ.App., 516 S.W.2d 294. 
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ISil. Fla.—Onifin v. GrilHn, App, 276 $o.2d 211. 
15J0. Utah—Searle v Searie. 522 P.2d 697. 

The court may not order a former 
spouse to continue with his employ¬ 
ment*’*® 

17.10. Ma—In re Marriage of Smith, App., 652 
S.W.2d 743. 

17.20. La.—Crain v. Crain, Ak>., 170 So.2d 210. 
Okl.-Clark v. Clark. 460 P.2d 936. 

Provision eiyouiiiig wife from communicating to 
others as to fansband's obligations held er¬ 
roneous 

Fhu—Mason v. Mas<», App., 122 So.2d 577. 

§ 160. — Absolute and Limited 
Divorce 

Library References 
Divorce «=>155,157. 

18. Ariz.—Wick v. Wick, 489 P.2d 19. 107 Ariz. 382. 
Cbnn.—Vigiione v. Viglione, 160 A.2d 501, 22 Conn. 
Sup. 65. 

Mich.—Romanchuk v. Rotnanchuk, 197 N.W.2d 874, 
39 MicEApp. 637. 

Neb.—Allgood v. Allgood. 203 N.W,2d 102, 189 Neb. 
429. 

20. Conn.—Viglione v. Viglione, 160 A.2d 501, 22 
Conn.Sup. 65. 

Wts.—Husong V. Husting, 194 N.W.2d 801, 54 Wis.2d 
87. 
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22. Ark.—Rose v. Rose, 495 S.W.2d 524, 254 Ark. 
605. 

23. S.C—CJJS. dted in Nocher v. Nocher, 234 
S.E2d 884, 886, 268 EC 503. 

233. Fla.—Hieber v. Hieber, App.. 151 So.2d 646. 

24. Ala.—McLendon v. McLendon, 169 So.2d 767. 
Hawaii-^CHiToid v. Clifford, 42 Haw. 279. 

Md.—Choh-Luh U v. U 241 A.2d 389, 249 Md. 593. 

25. Ky.—Hadd v. Hadd, 325 S.W.2d 312-Smith v. 
Smith, 497 EW.2d 418. 

26. Ark.—Mason v. Mason, 455 S.W.2d 851,248 Ark. 
1177. 

Neb.—Muiphy v. Murphy, 121 N.W.2d 404, 175 Neb. 
239-Mereer v. Metter, 162 N.W.2d 230, 183 Neb. 
515. 

NJ.—Wdnkrantz v. Weinkrantz. 322 A.2d 184, 129 
NJ.Super. 28. 

N.Y.-Seldin v. Seldin, 284 N.Y.S.2d 679, SS Misc.2d 
187. 

N.C^ohnson v. Johnson. 183 S.E2d 805, 12 N.C 
App. 505, cert. den. 184 S.E2d 884, 279 N.C 727. 


Wis.—Huuing V Huitmg, 194 N U Zd 801, 54 Wis 2d 
8 ? 

Divorce held from bed and board 

f21 Other instances 

NC—Harrington s Hamngton, 210 S.E.2d 190, 286 
NC 260. 

263 Ala.— Hubbard v Hubbard, 122 So.2d 160. 271 
Ala. 40. 

26.10 Ky—Dunning v Dunning, 325 SW2d 315 
Separate maintenance compared 
NJ—.McChesney . McChesnev. 221 A.2d 55^. 91 
NJ.Super. 523. 

Supersedes family court support order 

NY—Mammon v. Mammon, 387 NY.S-2d 882, 54 
A.D 2d 762 
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26.15. Ky.—Dunning v Dunning, 325 S.W.2d 315. 
2630 Ky—Dunning V Dunning. 325 SW2d 315 

27. Neb.-Sanford v Sanford, 115 NW.2d 451, 173 
Neb. 835. 

Pa.—Messarosh v Messarosh, 67 LackJur 29. 

Legalizes separation 

N.C.-Rouse V Rouse, 128 EE2d 865, 258 N C 520. 

27.10. Pa.—MessarcKh v. Messarosh, 67 LackJur. 29. 

27.15. U.S.—Sullivan v C I. R.. CA., 256 F.2d 664. 
Conn.—Viglione v. Viglione, 160 A.2d 501, 22 Conn. 

Sup. 65. 

La.—Boucvait v. Boucvalt, 104 So.2d 157, 235 La. 421. 
Neb.—Scbolz v. Scholz, 109 N.W.2d 156, 172 Neb. 
184—SanfoKi v. Sanford, 115 N.W.2d 451, 173 
Neb. 835. 

N.C—Schlagel v. Schlagel, 117 S.E2d 790. 253 NC. 
787. 

2730. Neb.—Scholz v. Scholz, 109 N.W.2d 156, 172 
Neb. 184. 

27.40. Neb.-Sanford v. Sanford, 115 N.W.2d 451, 
173 Neb. 835. 

28. Tenn.—Abney v. Abney, 433 S.W.2d 847, 222 
Tenn. 160. 

30. Nature of decree 

Neb.-Sanford v. Sanford, 115 N.W.2d 451, 173 Neb. 
835. 

303. Ala.—McLendwi v. McLendon. 169 Sa2d 767. 
277 Ala. 323. 

N.C—Schlagel v. Schlagel, 117 S.E2d 790, 253 N.C. 
787. 

30.10. Ky.—Dunning v. Dunning, 325 S.W.2d 315. 

31. U.S.—Bottomley v. Bottomley, CA., 262 F.2d 23, 
104 U.S.App.D.C. 311. 

Brinson v. Metropolitan Life Ins. Co., D.C.N.C, 
226 F.Supp. 94. stating Virginia law. 

Ala.—McLendon v. McLendtm, 169 So.2d 767, 277 
Ala. 323. 

D.C.—Jones v. Pledger, D.C, 238 F.Supp. 638, revd. ot 
oth, grds., CA.. 363 F.2d 986, 124 U.S.App.D.C 
254. 

Hawaii—Clifford v. Gifford, 42 Haw. 279. 

U.—Boucvait V. Boucvalt, 104 So.2d 157, 235 La. 421. 

McMath V. Masters, App., 198 So.2d 734. 

Me.—Chivvis v. Chiwis, 184 A.2d 773, 158 Me. 354. 
NJ.—Mueller v. Mueller, 230 A.2d 534, 95 NJ.Super. 
244. 

N.Y.—Lebensfeld v. LebensfeW, 207 N.Y.S.2d 330, affd. 
213 N.Y.S.2d 183, 13 AJ>.2d 547. 

Crilley V. Allstate Ins. Co., 232 N.Y.S.2d 352, 36 
Misc.2d 306, revd. on oth. grds. 239 N.Y.S.2d 27, 
18 A.D.2d 1012. Affd. 205 N.E2d 863, 15 N.Y.2d 
821,257 N.Y.E2d 939—Jackson v. Brass, 262 N.Y. 
S.2d 345, 47 Misc.2d 196. 

N.C.-Schlagd v. Schlagel 117 S.E2d 790, 253 N.C. 
787. 

Or.—Reid v. Reid, 418 P.2d 517, 244 Or. 396. 
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81.5. Ala.—McLendon v. McLendon, 169 So.2d 767, 
277 Ala. 323. 

U.—Boucvalt V. Boucvalt, 104 So.2d 157, 235 La. 421. 
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32 Hauan-Gifford s. Gifford, 42 Han^. 2*^9 

35. Forever required 

N.Y-Roehder v. Rochder, 287 NY.S.2d 943. 29 
A D 2d 753 

37 NY—Seldin v. Seldin. 284 N.Y.S2d 679. 55 
Misc.2d 187. 

40 Neb—Ailgood v Allgood, 203 N.W 2d 102, 189 
Neb. 429 

40.5 NJ —Weinkrantz v. Weinkrantz, 322 A.2d 184, 
129 NJ.Super. 28. 
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42. Conn—Lee v Lee, 143 A.2d 154, 145 Conn. 355. 

U-Jones v. Floyd, App. 154 So.2d 604. 

W'is-Chase v. Chase. 122 N.W 2d H 20 Wis.2d 258. 

42.10 Ky —Brown v Brown. 347 S W.2d 524. 

Or.—Bamck v Banick, 383 P.2d 775, 235 Or. 70. 

Temporary separatkm 

Or.—Chipman v. Chipman, 406 P.2d 150, 241 Or. 393. 

43. Ala.—Hilfer v Hilfer. Civ., 302 So.2d 237, 53 
Ala.App. 549. 

Conn.—Lee v. Lee, 143 A.2d 154, 145 Conn. 355. 

S\Y.—Wages v. Wages, 332 N.y.S.2d 94. 38 A.D,2d 
968. 

Tenn.—Abney v. Abney, 456 S.W.2d 364,61 Tenn.App. 
531. 

Va.—Uwyer v. Uwyer, 148 S.E2d 816, 207 Va. 260. 

Decree held proper exercise of discretion 

(1) Tenn.—Murrell v. Murrell, 323 S.W2d IS. 45 

TeniLApp. 309. 

(4) Neb.—Mercer v. Mercer. 162 N.W.2d 230, 183 

Neb 515. 

(5) Temporary separation 

Or —Chipman v. Chipman, 406 P 2d 150, 241 Or. 393. 
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46.10. Mich.—Vial v. Vial, 120 N.W.2d 249, 349 
Mich. 534. 

N.Y.—Pearson v. Pearson. 311 N.Y.S2d 749, 34 
A.D.2d 797. 

Tenn.—Abney v. Abney. 456 S.W.2d 364,61 Tenn.App. 
531. 

47. N.Y.—Pearson v. Pearson, 311 N.Y.S.2d 749, 34 
A.D.2d 797. 

48. Ala.—Watkins v. Watkins, Civ., 231 So.2d 904,45 
Ala.App. 450. 

51. Ala.—McLendon v. McLendtm, 169 So.2d 767, 
277 Ala. 323. 

51,15. Mensa decree loses separate identity 

Va.—Thomas v. Thomas, 222 S.E2d 557, 216 Va. 741. 

51J20. Ala,—Parsons v. Parsons, Qv., 233 So,2d 237, 
45 A!a.App. 543, 

Conn.—Setter v. Setter, 215 A.2d 415, 153 Conn. 230— 
Thomas v. Thomas, 271 A.2d 62, 159 Conn. 477. 

NJ.—DeAngdis v. DeAngelis, 298 A.2d 714, 122 NJ. 
Super. 48. 

N.Y.-Seldin v. Seldin, 284 N.y.S.2d 679, 55 Misc.2d 
187. 

51J15. D.C.—Bottomley v. Bottomley, CA., 262 F.2d 
23, 104 U.S.App.D.C. 311. 

NJ.—Horesta v. Horesta, 286 A.2d 83. 118 NJ.Sttper.- 
71. 

Tenn.—Abney v. Abney, 433 S,W.2d 847, 222 Tenn. 
160. 

Horlacher v. Horlacher, 429 S.W.2d 438, 58 
Tettn.App. 242. 

52. Tenn.—Horlacher v. Horlacher, 429 EW.2d 438, 
58 Tenn.App. 242. 
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53.10. Discretion 

(2) Otho' mstanees. 

Conn.-Hatch v. Hatch, 249 A.2d 241, 157 Conn. 85. 

Divorce not mandatory 

Tenn.—^Abney v. Abney, 456 S.W.2d 364, 61 Tenn.A{^. 
531. 
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53.15. Absotete divorce held not tathorized 

Teiin —Abney Abney. 456 S.W 2d 364,61 Tenn-App 

531 

53J20. N.C—'Richardson ^ Richardson, 127 S£.2d 
525, 257 NC 705 

54 NI»Hoiesu v Horesta, 2S6 A2d 83. 118 NJ 
Super 71 

KY.—Church v. Church. 2% NY.S.2d 716. 58 
Misc.2d 753 

Tean.—-Abney v. Abney, 433 SW.2d 847, 222 Tenn. 
160—Abney v Abney. App. 456 S W2d 364 

54.5 Hawau-Cifford v. aifford. 42 Haw 279 

55.5 La.—Haatot v. Hautot, App.. 236 So.2d 635 

55.10. ComL-Hatch v Hatch. 249 A.2d 241, 157 

Conn. 85. 

§ 161(2). —— Decree Nisi or Inter¬ 
locutory Decree 
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61 JO. lowa-CJJ. cited in Shipley v. Shipiey, 182 
N.W.2d 125. 128. 

NJ.—Smith V. Smith, 187 A.2d 367. 78 NJ.Soper 28 
laterlociitory order 

(2) Other matters. 

Cal.—Louis V. Louis, 86Cal.Rptr. 834, 7 C.A.3d 851— 
McLdlait V. McLetlan, 100 Cal.Rptr. 258, 23 
C.A.3d 343. 

Tex.—Restdk v. WUliford, Civ.App., 364 S.W.2d 444. 
err. ref. no rev. err. 

Dirorce from bed and board peodente lite non- 
ezisteat 

N.C.—Kale v. Kak. 212 S.E.2d 234. 25 N.C.App. 99, 
cert. den. 214 S.E.2d 431. 287 N.C 259. 

64 J. Cal.—Kinsey v. Kinsey, 41 Cal.Rptr. 802, 231 
CA.2d 219. 

NJ.—Locb V. Loeb, 215 A.2d 779, 89 NJ.Super. 568, 
mod. on oth. grds. 220 A.2d 209, 91 NJSuper. 
333, affd. 235 A.2d 20, 50 N J. 343. 

N.Y.—Johnson v. Ji^nson. 263 N.Y.S.2d 404, 47 
Misc.2d 805. affd. 268 N.Y.S.2d 403, 25 A.D.2d 
671 

65. CaL—Peck v. Superior Coun for Los Angeles 
County. 8 Cal.Rptr. 561, 185 CA.2d 573- 
McGaffey v. Sudowitz. 10 Cal.Rptr. 862, 189 
CA.2d 215. 

Right to sapport 

Cal.—Grant v. Superior Court In and Fm* Qty and 
County o( San Francisco, 29 Cal.Rptr. 125, 214 
CA.2d 15. 
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66. lateat of parties 

Cal.—Fritschi v. Teed, 29 Cal.Rptr. 114, 213 CA.2d 
718. 

68. U.S.—Riddell v. Guggenheim. C.A.Cal.. 281 F.2d 
836. 

Fla.—^Hyman v. Hyman, App., 310 So.2d 378. 

NJ.—Loeb V. Loeb, 220 A.2d 209, 91 NJ.Super. 333, 
aifd. Sup.. 235 A.2d 20. SO NJ. 343. 

Coadades litigatioa 

Del-Walls v. Walls, 197 A.2d 467, 7 Storey 210. 

68 J. Cal.—Wunch v. Wunch. 7 CaLRptr. 551, 184 
C.A.2d 527—HaWeman v. Superior Court In and 
For Sutter County, 23 Cai.Rptr. 895, 206 CA.2d 
307. 

Reserviiig jarisdictioa for detenamiag property 
lights 

Fhu—Hyman v. Hyman, App., 310 So.2d 378—In re 
Golub's Marrit^ App., 310 So.2d 380. 

70. US—Seaman v. C I. R.. CA., 479 F.2d 336. 

Cal.>~^iant v. Superior Court In and For City and 
County of San Francisco, 29 Cal.Rptr. 125, 214 
CA.2d 15—In re Smith's Estate, 50 Cal.Rptr. 374, 
241 CA.2d 205. 

lowa-CJJS. cited in Morris v. Morris, 197 N.W.2d 
357, 359. 

NJ.—Smith V. Smith, 187 A.2d 367, 78 NJ.Super. 28. 


N ^ —Occhsne v Occhinc. 208 N Y S Zd "69, 26 
Misn-Zd 124 

RI —Pakons % Pakans, IS6 A.2d 719, 95 R I- 305 

Fiaal Jadsneat aecessary 

US—Riddell \ Guggenheim. CACal, 2S1 F2d 836 

Fla.—Hyman v Hyman, Ar> . 310 So.2d 378 

71 Cal—Brown v. Brown, 2 CalRptr. 255. 177 
C.A2d 387—Fntschi v Teed, 29 CalRptr. 114, 
213 C.A2d 718—In re Smith’s Estate. App. 50 
CalRptr 374. 241 CA-2d205 
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71 Cal.—Darter v Magnussen, 342 P.2d 528, 172 
C.A.2d 714—Fntschi v. Teed, 29 Cal.Rptr. 114, 
2i3CA2d 718 

74 Cal—In re Edwards’ Estate, 102 CalRptr. 216, 
25CAJd906 

76 Ala.-F!tts V Fitts, 222 So 2d 696, 284 Ala. 109. 

78 Cal.—In re Fink’s Marriage, 126 Cal.Rptr. 626, 54 
CA.3d 357. 

NJ.—In re Emmons’ Esutc, 219 A-2d 896, 9! NJ.Su* 
per 275 
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80J. Permits chaUeage to validity of decree 

Mass.—^Silverstem v. Stlverstdn, 308 N.E.2d 773, 2 
Mass.Ai^. 94 

80.10. Neb -Zachry v. Zachry, 175 N.W.2d 616, 185 
Neb. 336. 

N.Y.—Occhino v. Occhino, 208 N.Y.S.2d 769, 26 
Misc.2d 124. 

80J5. U.S.—Legory v. Finch, CA.NJ., 424 F.2d 
406. 

Cal.—Hurst v, Hurst, 39 Cal.Rptr. 162, 227 C.A.2d 
859. 19 A.L.R.3d 635. 

Del.—Walls v Walls. 197 A 2d 467, 7 Storey 210. 
—Lawson v. Lawstm, 174 N.W.2d 201, 18S Neb. 
164. 

NJ.—Loeb V. Loeb. 215 A.2d 779, 89 NJ.Supcr. 568, 
rood, on oth. grds. 220 A,2d 209, 91 NJ.Super. 
333, affd. 235 A.2d 20, 50 NJ. 343. 

R.L—Pakuns v. Pakuns, 186 A.2d 719, 95 R.L 305. 

§ i$i(3). -Procedure to Vacate 

or Make Absolute 

80.60. Mass.—Sloane v. Sioane, 208 N.E.2d 211, 349 
Mass. 318. 
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80.65. Mass.-SchoU v. Scholz, 324 N.E.2d 617, 367 
Mass. 143. 

80J5. Mass.—Gilimne v. Gilmroe. 341 N.E2d 655, 
369 Mass. $98. 

84. Cal—Grant v. Superior Court In and For City 
and County of San Frandsco, 29 Ca].Rptr. 125, 
214 C.A.2d 15. 

N.C—Rouse V. Rouse, 128 S.E2d 865, 258 N.C 520. 

84.10. Clerical act 

(2) Ocher matters. 

N.Y.-Comdl V. Cornell, 196 N.Y.S.2d 98, 7 N.Y.2d 
164.164 N.E2d 395, rearg. den. 199 N.Y.S.2d 493, 
7 N.YJd 987, 166 N.E2d 502. 

88. Allowance of motkm to dismiss appeal in¬ 
effectual 

Mass.—Sloane v. Sloane, 208 N.E2d 211, 349 Mass. 
318. 

88.5. Neb.—Uwson v. Lawson, 174 N.W.2d 202, 185 
Neb. 164. 
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91. NJ.—lovino V. lovino, 155 A.2d 578, 58 NJ.Su- 
per. 138. 

R.I.-Luttge V. Luttge, 197 A.2d 500, 97 R.L 309. 
91 J. Withdrawal wiUiotit any cause shovni re¬ 
fused 

NJ,—Loeb V. Loeb. 215 A.2d 779, 89 NJ.Super. 568, 
mod. on oth. grds. 220 A.2d 209, 91 NJ.Super. 
333, affd. 235 A.2d 20, 50 NJ. 343. 
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93.15. Option available even though not forced 
by guilty party 

R.L—Luttge V. Luttge, 197 A.2d 500, 97 R.I, 309. 
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97,5. Mass.— Fabnzio v. Fabnzio, 341 N.E2d 691, 4 
Mass.App. 67. 

5^ Mo.—Kuesicr v. Kucster, App., 633 S.W.2d 281. 
NJ.—Loeb V. Loeb, 220 A.2d 209, 91 NJ.Super. 333, 
affd., Sup, 235 A.2d 20, 50 NJ. 343—Curry v. 
Curry. 262 A.2d 2, 108 N.J5uper. 527. 

Tex.—Restelle v. Williford, Civ.App., 364 S.W.2d 444, 
err. ref no rev. err 

The right is not dependent on any 
purported reservation,and the 
court cannot divest itself of its statu¬ 
tory authority.’*^* 

98.70. Cal.—Mason v. Mason, 8 Cal.Rptr. 784, 186 
CA.2d 209. 

98.75 Cal—Mason v. Mason, 8 Cal.Rptr. 784, 186 
CA.2d 209. 
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98 J5. Denial of motion to vacate held proper 
Cal.—Haldane v. Haldane, 26 Cal.Rptr. 670, 210 
C.A.2d 587. 

Denial held proper 

Mass,—Hurd v. Hurd, 258 N.E.2d 754, 357 Mass. 777, 
cert. den. 91 S-Q. 181, 400 U.S. 919, 27 LEd.2d 
158. 

98.40. Neb.—Miller v. Miller, 212 N.W.2d 646, 190 
Neb. 816. 

98J0. Neb.—Miller v. Miller, 212 N.W.2d 646, 190 
Neb. 816. 

98.55. Cal.—Haldane v. Haldane, 26 Cal.Rptr. 670, 
210 CA.2d 587—Haldane v. Superior Court of 
Los Angeles County, 34 Cal.Rptr. 572, 221 C.A.2d 
483. * 

Vt.—Ford v. Ford, 209 A.2d 316, 125 Vt. 21. 

Procedure for final judgments 
Cal.—Decker v. Occidental Life Ins. Co., 76 Cal.Rptr. 
470, 452 P.2d 686, 70 C.2d 842. 
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1.15. NJ.—lovino v. lovino, 155 A.2d 578, 58 NJ. 
Super. 138-Loeb v. Loeb, 220 A.2d 209, 91 NJ. 
Super. 333, affd.. Sup., 235 A.2d 20, 50 NJ. 343. 

Effect 

N.J.—Loeb V. Loeb, 215 A.2d 779, 89 NJ.Super. 568, 
mod. on oth. grds. 220 A.2d 209, 91 N.J.Super. 
333, affd. 235 A.2d 20, 50 NJ. 343. 

4.10. Cal.—Haldane v. Haldane, 26 Cal.Rptr. 670, 
210 C.A.2d 587. 

Colo.—Ward v. Terriere, 386 P.2d 352, 153 Colo. 326. 
Vt.—Ford V. Fold, 209 A.2d 316, 125 Vt 21. 
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Fraud, accident, or mistake 
Vt.-Ford V, Ford, 209 A.2d 316, 125 Vt 21. 

§ 161(4).-Events Occur¬ 

ring after Interlocutory 
Decree 

page 621 

8J5. Matters held not to affect entry of final 
decree 

Cal.—Hull V. Superior Court of Los Angdes County, 5 
Cal.Rptr. 1, 352 P,2d 161, 54 C.2d 139. 

9. R.L—Pakuris v. Pakuris, 186 A.2d 719, 95 R.L 
305. 

Use of fraudulent means bars final entry 
Cal—^Huil v. Superior Court of Los Angeles County, 5 
CaI.Rpir. 1, 352 P.2d 161, 54 C2d 139. 
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3. Entry of final decree held nandatory 
^.-oHirschfeld v. Hirschfeld, 332 P.2d 397, 165 
CA.2d 474—Nacht v, Nacht, 334 P.2d 275, 167 
CA.2d 254—Dallman v. Dallman, 3 Cal.Rptr 383, 

179 CA.2d 27—Hull v. Supenor Court of Los 
Angcks County, 5 Cal.Rptr. 1, 352 P2d 161, 54 
C2d 139. 

Purpose 

::al.— Hull V. Superior Cbun of Los Angeles County, 5 
CaLRptr. 1. 352 P.2d 161, 54 C2d 139. 

Public policy favors entry of final decree 
Cal.—Hull V. Superior Coun of Los Angeles County, 5 
CalRptr. 1, 352 P.2d 161, 54 C.2d 139 
14. Discretionary to bar entry of final decree 
on contempt of moviag party 
Cal.—Hull V. Supenor Court of Los Angeles County. 5 
Cal.Rptr. 1. 352 P.2d 161, 54 C2d 139. 

Necessity of preserving authority of court 
Cal.—Hull V. Supenor Court of Los Angeles County, 5 
CalRptr. U 352 P.2d 161, 54 C.2d 139. 

16. D.C.—In re Hanson’s Estate, D.C.. 210 F.Supp 
377, affd., C.A., 327 F.2d 889. 11? U.S.App.D.C 
191. cert, den, 85 S.Ct. 41. 379 U.S. 820. 13 
L.Ed.2d 31 

17. Wash.—^In re Osicka’s Estate, 461 P.2d 585, 1 
Wash.App. 277. 
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17.15. Wash.—In re Osicka’s Estate, 461 P 2d 585, 1 
Wash.Ai^ 277. 

17.40. Cal.-Mcaenny v. Superior Court of Los An¬ 
geles County, 41 Cal.Rptr. 460. 396 P.2d 916, 62 
C.2d 140—Stevenson v. Superior Court of Sonoma 
County. 41 Cal.Rptr. 466, 396 P.2d 922, 62 C2d 
150. 

20. Md.—Coite v. Cucchiara, 261 A2d 775, 257 Md. 

14. 
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25. Cal.—Hirschfeld v. Hirschfeld. 332 P.2d 397, 165 
CA.2d474. 

26. Dd.—Wavrinevich v. Wavrinevich, Super., 170 
A2d 709. 

Admission held to jnsdly court’s sustainuig ob- 
jectiou to entry ot final decree notwith¬ 
standing failure to find adultery 
R.L—Pakuris v. Pakuris, 186 A.2d 719, 95 R.L 305. 
r. NJ.-P. V. P. 254 A.2d 777. 54 NJ. 221. 

28. Cal.—Adler v. Superior Court In and For Alame¬ 
da County, 9 Cal.Rpir. 373, 187 CA.2d 207— 
Mackie v. Mackie. 25 Cal.Rptr. 336, 208 C.A2d 
547-Kclley v. Kelley, 77 CaLRpir. 358, 272 
C.A.2d 379—Cochran v. Cochran, 91 Cal.I4>tr. 
630, 13 C.A3d 339. 

Miss.-CJ,S. quoted at length in Zwerg v. Zwerg, 179 
So.2d 821, 823, 254 Miss. 8. 

Odiabitation d^ned 

Cal.—^Nacht v. Nacht, 334 P.2d 275, 167 C.A.2d 254. 
2SJS. Cal.—Cochran v. Cochran, 91 CaLRptr. 630, 13 
C.A3d 339. 

29.10. CaL—Adler v. Superior Court In and For 
Alameda County, 9 Cal.Rptr. 373, 187 C.A.2d 
207. 

page 624 

35.5. Cal.—Nacht v. Nacht, 334 P.2d 275, 167 
C.A.2d 254—Mackie v. Mackie, 25 Cal.Rptr. 336, 
208 CA.2d 547—WaUcr v. Waller. 83 Cal.Rptr. 
533, 3 CA.3d 456. 

Good faith 

Cal.-Kem v. Kern, 67 Cal.Rptr. 802, 261 CAM 325. 

35.10. Cal.—Kelley v, Kelley, 77 CalRptr. 358, 272 
CA.2d 379. 

36. ai.—Mackie v. Mackie, 25 CaI.Rptr. 336, 208 
CA.2d 547—Mackie v. Mackie, 25 Cal.Rptr. 336, 
208 C.A.2d 547—Kern v, Kern. 67 Cal.Rptr. 802, 
261 C.A.2d 325—Kelley v. Kelley. 77 CalRptr. 
358, 272 C.A.2d 379. 


36.5. Cal—Cochran v. Cochran, 9! Cal Rptr 630, 13 
C A.3d 339 

37. Cal —Kern \. Kem. 6? CaI.Rpir 802, 261 C A-2d 
325 

373. Cal.—Kem v Kem. 67 Cal.Rptr 802, 261 
CA2d 325 

37.10 Cal—Kem v Kem. 6*’ CalRptr 802, 261 
CA.2d 325 

37.15. Cal.—Nacht v Nacht, 334 P.2d 275. 167 
CA2d 254-Kem v Kem, 67 Cal.Rptr 802. 261 
CA 2d 325—Kelley v Kellej, 77 CalRptr. 358, 

272 CA 2d 379. 

37JO. Evidence held sufficient, etc. 
ai-Ames V. Ames. 335 P.2d 135, 168 C.A-2d 39. 

38. Reconciliatiou held-established 

Cal-Nacht v Nacht, 334 P2d 275. 167 CA.2d 254. 

Reconciliation held not established 
Cal—Kem v. Kem, 67 Cai.Rplr 802, 261 C.A2d 
325—Waller v Waller, 83 CalRptr 533, 3 CA 3d 
456. , 

§ 152. -Prohibition or Leave to 

Remarry 
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39.55. Okl—Wason v. Carden, 594 P.2d 1223 
40. Fla.—Mirras v. Minas, App., 202 So.2d 887. 

La.—Jones v. Floyd, App., 154 So.2d 6M. 

44,5. Ga.—Duncan v. Duncan, 176 S.£.2d 88, 226 
Ga. 605—Motes v. Motes, 192 S.E.2d 165, 229 
Ga. 429-Cross v. Cross, 195 S.E2d 439. 230 Ga. 

91 

45. N.Y.—Kcillman v. Keiiltnan, 216 N.Y.S.2d 197, 

28 Misc,2d 717. 

Purpose 

Wis.—Beberfal! Bebafall 195 N.W.2d 625, 54 

Wis.2d 329. 

45,15. N.Y.—Kcilhnan v. Keillman. 216 N.Y.S.2d 
197, 28 Misc.2d 717. 

§ 163. Form and Requisites in Gen¬ 
eral 

Library References 
Divorce ‘S=»152,162. 
page 626 

47. Ill—^Van Dam v. Van Dam, 171 N.E2d 594, 21 
lll2d 211 

Ohio—Cummings v. Cummings, 173 N.E2d 159, 111 
CHiio App. 447. 

Tenn.— Damron v. Damron, 367 S.W.2d 476, 212 Tcnn. 
14. 

Held a final decree 
(3) Other matters. 

N.D.—^Bryant v. Bryant, 102 N.W.2d 800. 

Tex.—Baugh v. State, Cr., 402 S.W.2d 768. 

Rose V. Hatten, CivApp, 417 S.W.2d 456. 

Judgment held proper 

Tex.—Bond v. Bond, Civ.App., 461 S.W.2d 208, err. 
dism. 

Decree held final judgment 
Cola—Allingham v. Allingham, 348 P.2d 259, 141 
Colo. 345, stating California law. 

MemtMrandnm decision 

N,Y._V, Coramrade, 288 N.Y.S.2d 329, 29 

AD.2d 870. 

Cooper V. Cooper, 298 N.Y.S.2d 327, 59 Misc.2d 
111 

Held not a decree 

Ark.-0’Dell v. O’Ddl 447 S.W.2d 330.247 Ark. 635. 

Letter opinion not decree 
Or.—Schunk v. Schunk, 511 P.2d 1240, 14 Or.App. 74. 
47 S.C-Case v. Case, 134 S.E.2d 394. 243 S.C. 
447. 
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47.15 RI -Rogers v Rogers, 201 A.2d 140, 98 R.L 
263 

Vt—Wellington \ Wellington. 205 A2d 568, 124 Vt. 

Cl 

III —Schubert v. Schubert, 383 N E2d 266, 22 BlDec. 
m 66 Ill.App.3d 29 

SC,—Brown v Brown. 134 S E2d 222, 243 S.C. 383— 
McNaaghton \ McNaughton. 189 S E2d 820. 258 
SC 554 

Decrees held sufficient compliance with statute 

Ala.-Greer v Greer. 163 Sc.2d 207. 276 Ala, 421. 

Requiring recitation of race in decree 
U S.—Hamm v Virgmia State Bd of Elections, D C 
Va.. 230 F.Suf^. 156. affd 85 SCt 157, 379 U.S 
19, 13 LEd2d 91 

as part of decree whether mentioned or not. 
Mo—Schaffer v. Secunt> Fire Door Co., App-, 326 
SW2d 376, certified to, Sup, 332 S.W.M 860 

Roles of court 

Cal—In re Shajinan’s Marriage, 111 CalRptr II. 35 
C.A.3d Mi 

55. Provision authorizing punishment for con¬ 
tempt improper 

Tex._MeCaulej v McCauley, Ci\.App., 374 S.W.2d 
719, err. dism. 

Effect of judgment * 

(2) Other statements. 

Conn —Doktor x Doktor. 259 A 2d ?92. 28 Conn Sup. 

293 
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59 Ala.—Russell v. Russell Civ. 229 So 2d 30. 45 
Ala.App 255 

Ga.-Shaw v. Shaw, 164 S.E2d 723, 224 Ga. 747. 
Ill-Mikrut V. Mikrut, 251 N.E2d 84. 113 IllApp.2d 
446. 

60. Anz.—Rcxing v Rexing, 464 P 2d 356, 11 Anz. 
App. 285. 

603. Fla.—Mosca v. Mosca, App., 144 So.2d 80— 
Toth V. Toth, App, 228 So.2d 295. 
lowa-Amold v. Arnold, 133 N.W.2d 53, 257 Iowa 
429. 

Both parties seeking divorce 

Fla.—Bennett v. Bennett, App., 132 So.2d 630. 

Judgment held void 

(2) Other judgments. 

Fla.—Batteiger v. Batteiger, App., 109 So.2d 601 

60.10. Iowa—Arnold v. Arnold, 133 N.W,2d 53, 257 
Iowa 429. 

Tex.—Law v. Law, Civ.App., 517 S.W.2d 379, err. 
dism. 

61. Tex.—^Blancas v. Blancas, Civ.App., 495 S.W.2d 
597. 

62. Qualification of both parties 

(2) Other stetements. 

Ariz.—Acheson v. Acheson, 485 P.2d 560, 107 Ariz. 
235. 

65. N.Y.-Lynch v. Lynch. 226 N.Y.S.2d 491, 16 
A.D.2d 157, affd. 119 N.E2d 90, 13 N.Y.2d 615, 
240 N.Y.S.2d 604. 

Modification amendment or rescission prior to 
reduction to writing 

S.C—Case v. Case. 134 S.E2d 394, 243 S.C 447. 
653. Fla.—Leitner v. Willaford, App., 306 So.2d 555. 
Ga.-Waller v. Waller. 174 S.E2d 433, 226 Ga. 279. 
Mich.—LeTartc v, Malotke, 188 N,W.2d 673, 32 Mich. 
App. 289. 

Or.-Parker v. Parker, 407 P.2d 855, 241 Or. 623. 

Oral disoiution not effeefive 

Fla.—Messana v. Messana, App. 4 DisL, 421 So.2d 48. 

page 629 

73 5 III—Van Dam v. Van Dam, 165 N.E2d 720, 25 
IllApp.2d 72. revd. 171 N.E2d 594. 2 Ill2d 211 
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Jm Texas 

(1) Tex.—Fkye v Fyke, Civ App. 442 S W.2d "60 
(3) Extension of time ]>roperi> refused. 

Tex.—Pnde v. Pnde, Civ App., 318 S W 2d 715 
753. L’.S.—Prudential Ins Cc of Amerka v Loyd, 
CA-Fh., 729 F.2d 728 aj^lying Gtorga law 
FbL—Dings v. Dings, App., 161 So.2d 22? 
Reanrriage based on snc^ faiTalid divorce hdd 
void 

N.Y.—Packer v. Packer, 179 N.Y.S.2d »)1, 6 AD.2d 

464. 

Decree held not void 

Ariz.—Rexing v. Rexutg, 464 P.2d 356, 11 Anz.App. 
285. 

AppIkatioB for jodgmeiit preiaatBre 

N.Y.—Wibon V. Wilson, 406 N Y.S.2d 970, 95 Misc-2d 
139. 

Dissolvilig prior to property resolntion 
Ariz.—^^zamecki v. Czameckt, App., 600 P.2d 1110, 
123 Ariz. 478, api^ed 600 P.2d 1098, 123 Anz. 
466. 

Statutory authorization for acceler¬ 
ating the time of granting of the de¬ 
cree has been given effect.’^ “ 

75.11. lowi—Allen v. Lindeman, 148 N.W,2d 610, 
259 Iowa 1384. , 
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75.15. Ala.—Winston v. Winston. 188 So.2d 264, 279 
Ala. 534. 

7530. InAihaiisas 

(1) Neither party has rights. 

Ark.—Carroll v. Carroll, 342 S.W.2d 79, 232 Ark. 987. 

(2) Decree void. 

Ark.—Carroll v. Carroll, M2 S.W.2d 79, 232 Ark. 987. 
76. N.C.—Doondl v. Howell. 125 S.E2d 448. 257 
N.C 175. 

763. Decree not signed prior to spouse’s death 

Utah-Preece v. Preece, 682 P.2d 298. 

7630. Ala.—Hackmeyer v. Hackmeyer, 106 So.2d 
245, 268 Ala. 329—Worley v. Worley, 142 So.2d 
679, 273 Ala. 505-Saclis v. Sachs. 179 So.2d 46. 
278 Ala. 464—Lee v. Lee. 215 So.2d 718, 283 Ala. 
275. 

CaL—Weathers v. Superior Court for Los Angeles 
County, 126 CaLRptr. 547, 54 C.A.3d 286. 

Cblo.—Kemper v. Kemper, 344 P.2d 449, 140 Colo. 
367. 

Tex.—Chandler v. Chandler, Civ.App., 323 S.W.2d 377, 
err. dism. 

Faihire of party to consent portion of 

N.C-Stanley v. Cox, 117 S.E2d 826, 253 N.C. 62a 
Jm^nent signed alter death of party 
N.Y.—Commrade v. COmmrade. 288 N.Y.S.2d 329, 29 
A.D.2d 870. 

Testiniony contrary to pnblic policy 

Ga.—Todd v. Todd, 215 S.E2d 4. 234 Ga. 156. 

Post trial motion role not applicable 
Ala.—Htdlingsworth v. Wright, Gv.App., 369 So.2d 18, 
writ den. 369 So.2d 21. 

7930. HL— Donath v. Donath. 192 N.E2d 299, 42 
IlLApp.2d 327. 

Pa.—Taddd v. Taddei. 445 A2d 773, 299 Pa.Supcr. 
318. 

Tenn.—Overby v. Overby, 457 S.W.2d 851, 224 Tenn. 
523. 

Jurisdiction held shown 

ni.— Fuhier v. Fuhier. 235 N.E2d 389, 91 IILApp.2d 
358. 

Ky.—Ehwidc v. Ebwick, 322 S.W.2d 129. 

La.—Milner v. Milner, App., 244 So.2d 716, writ ref. 

246 So.2d 198, 258 La. 351. 

N.Y.—Frigen v. Walker, 273 N.Y.S.2d 944, Sf Misc.2d 
775. 
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Vtiid decree 

Cok>—McLeod v. Provident Mut Life Ins. Co. of 
Philadeiphia, 526 P3d 1318, 186 Coh. 234. 

80 Ala.—Stallworth v Stallworth, 131 So.2d 867. 
Ga.—Ji^mson v. Joluison, ISO S.E2d 684, 222 Ga. 
433—Larsen v. Larsen, 160 S.E2d 383, 224 Ga. 
112 . 

Ill.-Spetis V. Spears, 36? N.E2d 1004, 10 IlLDec. 395, 
52 111. App 3<i 695 

La.—Tanndiill v. Tannehill, App., 226 So.2d 185, cert 
den. 228 So.2d 485, 254 La. 930, app. after remand 
247 So.2d 870. affd. 261 So.2d 619, 261 La. 933. 
NM.—Heckathorn v. Heckathorn, 423 P.2d 410. 77 
N.M. 369. 

N Y—Mincy v, Mincy. 189 N.Y.S.2d 788. 20 Misc.2d 
1035. 

pnge63l 

85. N.M.—Bernstan v. Bemsteitt, 388 P.2d 187, 73 
N.M. 365. 

883. Tex.—In re Ginxnin’s Marriage, av.App., 507 
S W.2d 610, err dism. 

Wash.-Tupper v. Tapper. 388 P.2d 225, 63 Wash.2d 
585. 

92. Ala.-Davis v. Davis, 198 So.2d 787, 281 Ala. 59. 
Ind.—Zimmerman v. Zimmerman, 221 N.E2d 190, 139 

lnd.App. 495. 

Md.—Deckman v. Deckman, 292 A.2d 112, IS Md. 
Af^. 553. 

N.Y.—Fishman v. Fishman. 366 N.E2d 862.42 N.Y.2d 
856. 397 N.Y.S.2d 774, on remand 400 N.YE2d 
844, 60 A.D.2d 642. 

Tenn.—Horiacher v. Horlacher, 429 S.W.2d 438, 58 
Tenn.App. 241 

W.Va.-State ex rel. Cecil v. Knapp, 105 S.E2d 569, 
143 W.Va. 896. 

Sufficiency of pleadings 

(8) Other matters. 

Ga.—Ivey v. Ivey, 209 S.E2d 590, 233 Ga. 45. 

Kan.—Bariuan v. Bariuan, 352 P.2d 29, 186 Kan. 60S. 
Mich.—Greene v. Greene, 123 N.W.2d 271, 371 Mich. 
170. 

Miss.—High V. High, 186 So.2d 196. 

Plesdings h^ to sapport judgment 
(1) Iowa—Cook V. Cook, 146 N.W.2d 273, 259 Iowa 
825. 

Kan.—Dick v. Dick, 363 Pld 457, 188 Kan. 487. 
Ohio-Jackinan v. Jackman. 160 N.E2d 387, 110 Ohio 
App. 199. 

Pa.—Vassilas v. Vassilas, 8 Chest 419. 

Tex.—Jadcsem v. Jadtson, Ov.Ai^., 410 S.WJd 647. 
Dismissed ctoss-IhII 

Ala.—Sturdivant v. Sturdivant 162 Sa2d 484,276 Ala 
390. 

Decree vf amndaMSt based on ameadment of prayer 
at end of trid beU ernar wbere original fdeading and 
trial were on other cause of action. 

Fla—Sack v. Sack, App., 184 Sa2d 4M. 

Decree of separate maintenance 
Mkh.—Bielefeld v. Bieiefeld. 145 N.W.2d 246, 4 Mkh. 
A(^. 483. 
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93. Mo.—GUck V. Glkk, 372 S.W2d 911 

‘^cx.—ResteUe v. WilHfoni, Civ.App., 364 S.W.2d 444, 
err. ref. no rev. err. 

95. Judgment hdd proper under findings 
Idaho-Losee v. Losee, 415 P.2d 720, 91 Idaho 77. 
Kan,—Dick v. Dkk, 363 Pld 457, 188 Kan. 487. 
Masa—Fuog v. Fuog. 195 N.E2d 510, 346 Mass. 779. 
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96. Aria—Moore v. Moore, 415 P.2d 568, 101 Aria 
40. 

Mich.—Puzzudi v. Puzzuoli, 143 N.W.2d 161 3 Mkh. 
App. 594. 

Neb.—Covanlt v. Covauk, 153 N.W.2d 291 182 Neb. 
119. 


NY.—MuUane v. Mullane, 210 N.Y.S.2d 669, 29 
Misc.2d 194. 

Tea—Boenker v. Boenker, Civ.App., 405 S.W.2d 843, 
err. dism. 

W.Va—State ex rel. Cedi v. Knapp, 105 S.E2d 569, 
143 W.Va 896. 

Veihatim transcript of testimony 

Fla—Beaty v. Beaty, App., 177 So.2d 54. 

98. Ga—Moon v. Moon, 151 S.E2d 714, 222 Ga 
650—Quakenbodi v. Quakenbush, 198 S.E2d 851, 
230 Ga 649. 

Tex.—Boenker v. Boenker, Gv.App., 405 S.W.2d 843, 
err. dism. 

L Doty 

(2) Other matters. 

Fla—^Brummitt v. Brununitt App., 115 So.2d 576. 

2. Discretion held abused 

Ohio-Hokterle v. Holderie, 229 N.E2d 79. 11 Ohio 
App.2d 148. 

3. Cal.—Perini v. Perini, 37 CaLRptr. 354,225 C.A.2d 

399—McLdlan v. McLellan, 100 CaLRptr. 258,23 
C.A.3d 343. 

Idaho—McNett v. McNett, 501 P.2d 1059, 95 Idaho 59. 
Ky.—Pfaff v. Pfeff, 420 S.W.2d 681. 

La—Estrade v. Chandler, App., 211 So.2d 762, writ ref. 
214 So.2d 716, 252 La 888. 
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33. Cal.—Santens v. Santens, 4 Ca].Rptr. 635, 180 
C.A2d 809. 

Idaho—Meredith v. Meredith, 4M P.2d 116, 91 Idaho 
898. 

Nev.—Napolitani v. Napolitani, 372 P.2d 206, 78 Nev. 
323—Thurston v. Thurston, 487 P.2d M2, 87 Nev. 
365. 

4. N.Y.-Gladstone v. Gladstone, 232 N.Y.S.2d 449, 

35 Misc.2d 206. 

Wash.—Moore v. Moore, 379 P.2d 719, 61 Wash.2d 
611. 

8 . Kan.—^Lindeman v. Lindeman, 404 P.2d 958, 195 
Kan. 357, 14 A.EE3d 698. 

Detennimition who claims chOdren as tax ex- 
empticNDS 

lU.—In re Marriage of Adama 416 N.E2d 316, 48 
in.Dec. 285, 92 ni.App.3d 797. 

113. Tex.—Entrddn v. Entrekin, Civ.App., 398 

S.W.2d 139. 
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14. Cal.—Barton v. Barton, 40 CaI.Rptr. 676, 230 
C.A.2d 43. 

14,20. Iowa—Nelken v. Nelken, 176 N.W.2d 195. 
Ky.—Alford v. Alfoid, 317 S.W.2d 887. 

15. Wis.—Hooker v. Hooker, 99 N.W.2d 113, 8 
Wis.2d 331. 
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24. Mich.—PuzzupU v. PuzzuoU, 143 N.W.2d 162, 3 
Mkh.App. 594. 

Tenn.—Abney v. Abney, 456 S.W.2d 364, 61 Tenn.App. 
531. 

2630. U3.—Cain v. Secretary of Health, Ed. and 
Welfare, CA.S.C., 377 F.2d 55. 

IE—Bradshaw v. Bradshaw, 216 N.E2d 513, 69 DI. 
App.2d 91—Pope v. Pope, 299 N.E2d 161, 12 
Ill.App.3d 800. 

Time of filing directory and not mandatory 
Colo.—Kemper v. Kemper, 344 P.2d 449. 140 Colo. 
367. 

No period limited by statute 
N.Y.—Masters v. Masters, 285 N.Y.S.2d 815, 55. 
Misc.2d 466. 

Stipulation. A stipulation between 
the parties in a divorce action is an 
agreement between them; a recom¬ 
mendation jointly made by them to the 
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court suggesting what the judgment, if 
granted, is to provide.^* 

26.65. Wis.—Bljwas v, Blwas, 178 N.W.2d 35. 4? 
Wis.2d 635. 

27. Ill.—arroH v. arroll, 252 N.E2d 759. 116 III 
App.2d 172. 

Jonrnal entry 

(4) Other matters. 

Kan,—Bneger v. Brdgcr, 421 P.2d 1, 197 Kan. 756 
Mmn.—Ruprecht v. Ruprecht, 96 NW.2d 14, 255 
Minn. 80. 

Judicial ur minkterial act 

(3) Ministerial function. 

Ky.—Putnam v. Fanamg, 495 S.W.2d 175. 

N.Y.-Jayson v. Jayson, 387 N.Y.S2d 274, 54 A.D2d 
687. 

Recording itekl sufficient 

Kan.—In re Penn’s Estate, 531 P.2d 133, 216 Kan. 153. 
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28. Ga.—Hiscock v, Hiscock, 180 S.E.2d 730,227 Ga. 
329. 

Kan.—In re Penn’s Estate, 531 P.2d 133, 216 Kan. 153. 
N.Y.—In re Adoption of Anonymous, 337 N.Y.S2d 
428, 71 Misc.2d 943. 

Pa.—Petition of Baxter, 20 Beaver 58. 

R.1.—Quarto v. Quarto, 440 A.2d 737. 

Tenn.—McCown v, Quillin, 344 S.W,2d 576, 48 Term. 
App. 162. 

Tex.—Ehmn v. Dunn, 439 S.W.2d 830. 

Ex parte Tarpley, App. 11 Dist., 636 S.W.2d 21. 
Cnwford v. Crawford, Civ.App., 315 S.W.2d 
190. 

Vt.—Davis V. Davis, 266 A.2d 466, 128 Vt. 495. 

Date aggrieved party requested new trial 
Cdo.—In re Muriage of Gardella, 547 P.2d 928, 190 
Colo. 402. 

Pronouncement from bendt 

Tex.—Louwien v. Dowell, Civ,App., 534 S.W,2d 421. 

29,5. CaL—Cievolin v. Crevolin, 31 Cal,Rptr. 622, 
217 CA.2d 565. 

Stay 

(2) To peevent removal of assets. 

Del—^Husband S v. Wife S, 336 A.2d 217. 

Final decree entered only on suggestion of pre- 
vmling party 

R.I.—Luttge V. Luttge, 197 A.2d 500, 97 R.I. 309. 
30. Cal.—Kern v. Kcm, 67 Cal.Rptr. 802,261 CA.2d 
325. 

32. N.Y.—Cornell v. Cornell, 196 N.Y.S.2d 98, 7 
N.Y.2d 164, 164 N.E2d 395, learg. den. 199 
N.Y.S.2d 493, 7 N.Y.2d 987. 166 N.E2d 502. 
36. N.Y.—Kennedy v. Macaluso, 448 N.Y.S.2d 276, 
86 A.D.2d 775, affd. 435 N.E2d 1094, 56 N,Y.2d 
630. 450 N.Y.S.2d 479, reargument den. 437 
N.E2d 1161, 56 N.Y.2d 805, 452 N.Y.S.2d 1026. 
Pa.—Martzall v. Martzall. 57 Lanc.Rev. 487. 

Tex.—^)iller v. Sherrill, Qv.App., 518 S.W.2d 268. 
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38A R.1.—Carvalho v. Carvalho, 1% A.2d 164, 97 
R.I. 132. rearg. den. 196 A.2d 595, 97 R.I. 132. 
39. Ala.—Thorsen v. Thoisen. Civ.App., 406 So.2d 
949. 

Miss.—Chaffin v. Chaffin, 437 So.2d 384. 

Pa.—Petition of Baxter. 20 Beaver 58. 

Death of party 

N.Y.—Davis v. Davis, 427 N.Y.S,2d 891, 75 A.D.2d 
861, affd. 418 N.E2d 670, 52 N,Y.2d 850, 437 
N.Y.S.2d 77. 

(2) Other statements. 

Cal.-Kem v. Kcm, 67 Cal.Rptr. 802, 261 C.A.2d 
325—In re Shayman’s Marriage, 111 Cal.Rptr. 11. 
35 C.A.3d 648. 

Fla.—McKendree v. McKendree, App.. 139 So.2d 173. 


N,J—Parker v Parker, 319 A 2d 750, 128 SJ.Supcr 
230 

NM.—Romme v Romine, 671 P2d 651, 100 NM. 

403. 

N.Y —Jayson v. Jayson. 387 N Y S 2d 274, 54 A.D.2d 
687 

Figueroa v Figu^oa, 281 N.YS.2d 392, 53 
Mtsc.2d 1028. 

Entry to enforce payment of sams due under 
coort order 

N.Y.—Alterman v Altennan, M3 N Y.S.2d 949. 

41. Cal —Coefield v. Coefield, 155 Cal.Rptr 335, 92 
C.A.3d 959. 

NJ.—Parker v. Parker, 300 A-2d 360. 122 NJ Super. 

347. affd. 319 A.2d 750. 128 NJ.Super. 230—Olcn 
V. Okn, 30? A.2d 121, 124 S.J.Super 373 
N.Y.--Comeli v. Cornell. 196 NY.S.2d 98, 7 NY.2d 
164, 164 N.E2d 395, rearg. den. 199 N'.Y.S.2d 493, 

7 N Y.2d 987, 166 N.E2d 502 
Lynch V. Lynch, 226 N.YS.2d 491. 16 A.D.2d 
157, affd. 191 N.E2d 90, 13 NY 2d 615. 240 
N.Y.S.2d 604 

Wash.—Matter of Storer’s Estate, 544 P.2d 95, 14 
WasltApp. 687 

Statutory authorization ' 

(1) Cal,—Hurst v. Hurst, 39 Cal.Rpir. 162, 227 
CA.2d 859. 19 A.L.R.3d 635. 

(5) Other matters. 

Cal.—In re Adoption of Graham, 27 Ca].Rptr. 163, 377 
P.2d 275. 58 C2d 899. 

Price V, Price, 51 Cai.Rptr. 699, 242 C.A.2d 
705—In re Casimir’s Estate, 97 Cal.Rptr. 623, 19 
CA.3d 773. 

Nonparty cannot make application 
Cal.—Hurst v. Hurst, 39 Od.Rptr. 162, 227 C-A.2d 
859, 19 A.L.R.3d 635. 

Death of party 

CaJ.—Kern v. Kem, 67 Cal.Rptr. 802, 261 CA.2d 
325—In re Casimir’s Estate, 97 Cal.Rptr. 623, 19 
CA.3d 773. 

Statute construed 

Wash.—In re Tabery, 540 P.2d 474, 14 Wash.App. 271. 

Backdntiiig not error 

Mo.—Cole V. Cole, App., 633 S.W,2d 263. 
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42, Discretion of court 

CaL—^Kem v. Kem, 67 CaI.Rptr. 802,261 C.A.2d 325. 
—In re Sharp’s Marriage, App., 539 P.2d 1306. 

43. Mich.—LeTarte v. Malotke, 188 N.W.2d 673, 32 
MkEApp. 289. 

Ma—Hei! v. Rogeis, App., 329 S.W.2d 960. 

Neb.—Howaid v. Howard, 242 N.W.2d 884,’ 196 Neb. 
351. 

N.Y.-Comell v. Coraefl, 196 N.Y.S.2d 98, 7 N.Y.2d 
164,164 N.E 2d 395, rearg. den. 199 N.Y.S.2d 493, 

7 N.Y.2d 987, 166 N.E2d 502. 

Tex,—Wilson v. Wilson, Qv-App., 507 S.W.2d 916. 
Death of party 

Mo.—Levy v. Winans, App., 464 S.W.2d 763. 

43.5. Cal.—Hurst v. Hurst, 39 CaLRptr. 162, 227 
C.A.2d 859, 19 A.ER.3d 635—Waller v. Waller, 
83 Cal.Rptr. 533, 3 CA.3d 456. 

“Inadvertence”, etc. 

Cal—Kem v. Kem, 67 Cal.Rptr. 802, 261 CA.2d 325. 
««NegUgence”, etc. 

Cal.—Kem v, Kem, 67 Cal.Rptr. 802, 261 CA.2d 325. 
The mere Mure of party, etc. 

CaL—WaBer v. Waller, 83 Cal.Rptr. 533, 3 CA.3d 456. 

Where many unfiled divorce decrees 
were found among the effects of a 
deceased divorce attorney, the court 
authorized a nunc pro tunc filing of 
such decrees, but directed the executor 
of the attorney to publish a notice to 
all parties involved requiring them to 
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show cause why the decrees should not 
be so filed/^ 

43.10. Anz—Hash’s EsUte v Hendersco. 507 P 2d 
99, 109 Ant 174, overrulmg anythmg to contrary 
m Black v. Industrial Ccwnmission, 83 Ariz. 121, 

317 P.2d 555. Mod. on oth. gnb., reh. den. 508 
P.2d 334, 109 Anz. 258. 

44 Cal —Menge v Brown, 342 P.2d 908, 173 CA.2d 

6 . 

In New York 

(2) Smee the publication of C J.S. the case of Powdl 
V Powell, 122 N.Y.S 2d 281, 282 App.Div. 99, has been 
01 . errul«L—Lynch v. Lynch, 226 N.YS-2d 491, 16 
AD.2d 157, affd 191 N.E 2d 90. 13 N.Y.2d 615, 240 
N.Y.S.2d 604 

(3) N.Y.—Lynch v. Lynch, 226 N.Y.S.2d 491, 16 
AD 2d 157, affd. 191 N.E2d 90. 13 N.Y.2<1 615, 240 
N.YS.2d 604 

44.5 Cal—Waller v. Waller, 83 CalRptr 533, 3 
C.A.3d 456. 

A judge of one county may not enter 
a decree in chambers in anoAer county 
without notice to the parties.*^ 

44.10. Ga.—Hinson v. Hinson, 128 S.E2d 487, 218 
Ga. 447. 

g 155 . -Requisites and Validity 

Library References 
Divorce €»160. 
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45. Fla.—Harman v. Hannan, App., 128 So.2d 164. 
La.—Perez v. Perez, App., 328 So.2d 411—Slater v. * 
Slater, App 2 Cir., 431 So.2d 904. 

Me.—Dionne v. Dionne, 156 A.2d 393, 155 Me. 377. 
j^ich.—Puzzuoli v. Puzzuoli, 143 N.W.2d 162, 3 Mich. 
App. 594. 

N.Y.-Anel v. Ariel, 171 N.Y.S.2d 138, 5 A.D.2d 168, 
rearg. den. 173 N.y.S.2d 984, 5 A.D.2d 981, rearg. 
and app. den. 173 N.Y.S.2d 984, 5 A.D.2d 981. 
Vt.-Gcidel V. Gctdd, 313 A2d 8. 132 Vt. 58. 

Power of attorney from mental incmnpetesit spouse 
void. 

N.Y.-4>ppenheimcr v. Oppenbeiroer, 192 N.Y.S.2d 
714, 20 Misc.2d 248, mod. on oth. grds. 205 N.Y. 
S.2d 936, 11 A.D.2d 1006, affd 182 N.E2d 119, 
227 N.Y.S.2d 448, U N.Y.2d 838. 

Purpose of statute 

Cal.—Woodworth v. Woodworth, App., 51 CalRptr. 
410, 242 C.A.2d 301. 

N.Y.—Wolfson v. Wolfson. 331 N.Y.S.2d 844, 39 
A.D.2d 724, app. dism. 288 N.E2d 808, 31 N.Y.2d 
671, 336 N.Y.S.2d 907. 

45.5. Pa.-Wchiy v. Wehty, 55 Sch.L.R, 1. 

Tex.—In re Jacksem’s Marriage, Civ App., 506 S.W.2d 

261, err. dism. 

46. Mo.—Hawkins v. Hawkins, App., 462 S.W.2d 
818. 

46.5. Cal.—Robinson v. Robinson, 25 Cal,Rptr. 143, 
208 C.A.2d 213—Benito v. Benito. 30 Cal.Rptr. 
142, 215 CA.2d 265. 

Idaho-Fisher v. Fisher, 371 P.2d 847. 84 Idaho 303. 
lU.—In re Marriage of Lorenzi, 405 N.E2d 507, 39 
IU.Dec. 754, 84 m.App.3d 427. 

EI.-Mulry v. Mulry. 186 A.2d 576, 95 R.L 269. 
Vt.—Martin v. Martin, 248 A2d 723, 127 Vt. 313. 
Withdrawal of consent 
<3) Other statements. 

lU.—FUko V. Filko, 262 N.E2d 88, 127 nLApp.2d 10. 
Both parties represented by counsel 
Miss.— Bomaschella v. Orcutt, 418 So.2d 768. 

48. Ind.—In re Marriage of Robbins. 358 N.E2d 153, 
171 Ind.App. 509. 
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Attorney selected by one spouse's attorney with- 
oat other spouse's coasoltation 
III —B«ck V Beck. 404 N E 2d 972, 39 Ill Dec 3§!, 63 
IllApp.3d 976. 
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49 Ga.—Benefield v Benefield, 160 SE2d S9S. 224 
Ga, 208-Hamson v Hamson, 184 SE2d 147. 
228 Ga 126 app after remand 194 S E2d 87, 229 
Ga. 692. 

Iowa—CJ.S. cited in Rasmussen % Rasmussen, 107 
N.W.2d 114, 119, 252 Iowa 414 
NJ.—Manion v. Marnon. 363 A.2d 921, 143 NJ.Super 
499 

Ohio—Dase v, Dase, 152 N.E2d 20—Auman \ Au- 
man, 185 N.E2d 580 

Pa.—Mirarchi \ Mirarchi, 311 A.2d 698, 226 Pa-Super 
53 

Waiver 

Tex.—Goetz v. Goetz, Civ.App, 534 S.W.2d 716, app 
after remand 567 S.W.2d 892. 

Type of default coatemfiiated 

S.D.—Adam v. Adam. 254 N.WJd 123. 

493. Ga.—Benefield v. Benefield, 160 S.E2d 895.224 
Ga.208. 

La.—Sullivan v. Sullivan, App.. 260 So 2d 146. 
Pa.-Wehty v. Wehry. 55 Sch L.R. 1. 

49.10. Fla.—Chaachou v. Chaachoo, App., 118 So.2d 
73. 

A defendant who defaults admits the 
allegations of the complaint and is es¬ 
top^ from later challenging them/’“ 

49J0. Cal—Rackov v. Rackov, 330 P.2d 926, 164 
CA.2d 566—Mackic v. Mackie, 9 Cal.Rptr. 173, 
186 C.A2d 825. 

50. Ala.—Zills V. ZUb, 124 So.2d 115, 271 Abu 341. 

Nmton V. Nmrtcni, Civ., 267 So.2d 457, 48 Ala. 
App, 663—Plummer v. Plummer. Civ., 361 So.2d 
591 

Aril.—McConnick v. McCormick, 438 S.W.2d 23, 246 
Ark. 348. 

Cal.—Heathman v, Vant. 343 P.2d 104, 172 C,A.2d 
639. 

Fla.—Kitdums v. Kitchens. 162 So.2d 539. 

Ga.—Yoomans v. Youmans, 276 S.E2d 837, 247 Ga. 
529. 

IE—Goldberg v. GoWber*. 327 N.E2d 299, 27 lU. 
App.3d 94. 

Mich.—Hoven v. Hoven, 156 N.W.2d 65, 9 MicEAi^. 
168—Muscio V. Muscio, 233 N.W.2d 224,62 Mich. 
App. 167—Bechtel v. Bechtel. 190 N.W.2d 248, 33 
Mi^.App. 506. 

N.Y.—Ryan v. Ryan, 307 N.Y.S.2d 1 33 A.D.2d 969. 
Herzog v. Herzog, 259 N.Y.S.2d 479,46 Misc.2d 
361 

N.C—Bowes V. Bowes. 259 S.E2d 389, 43 N.CApp. 

S86. cert den. 262 $.E2d S. 299 N.C. 120. 

Tex.—Gentry v. Gentry, Civ.Ai^., 550 S.W.2d 167. 
Wash.—^!n re Marriage of Thompson, 646 P.2d 163, 32 
WasEApp. 179. 

Settuig case for trial on certain date not cus¬ 
tomary 

Tex.—Lickman v. Lickman. Civ.App., 368 S.W.2d SI, 
err. dism. 

Informal appearance by husband negates default 

N,Y.—Taylor v. Taylor, 407 N.Y.S.2d 171 64 A.D.2d 
591 

51. Judgment void mhert jurisdictioD lacking 

Idaho—Rkkman v. Rklcman, 327 P.2d 376. 80 Idaho 

171 

Jurisdiction held lacking 
MicE—Meier v. Meier. 107 N.W.2d 836, 362 Mich. 
653. 

52. MicE—VaiOencoun v. VaiUencourt. 287 N.W.2d 
230, 93 MichJkpp. 344. 

D^tosition 

Mo—Jewell v. Jewell, App., 484 S.W.2d 668. 


Exercise of distretiim improvident 

NY—Wtard i^zard, 417 N.YS.2d S^O, 70 A-D.2d 

1056 

Private writings to jndge not ^an appearance** 
cntitiing spouse to notice 

Mont—Lance >. Lance, 635 P2d 571, 195 Mont. 176 
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53 Cal—Turley v Turley. 61 CaI.Rptr. 673. 254 
CA.2d 169 

FUl—W est V. West App.. 269 So.2d 689. 

Ga.—Wallace v. Wallace. 193 S.E2d 831 229 Ga. 607. 
Ill—Wienhoeber v. Wienhoeber. 202 N.E.2d 864, S3 
ni.App.2d 387. 

Pa.—Worobej v. Worobey, 190 A.2d 167, 201 Pa.Super 
41. 

LiraitatioB to issue not answered 
Cal—Penni v. Penni, 37 CaLRptr. 354, 225 C.A.2d 
399 

No default where responsive pleading not re¬ 
quired 

CaL—Penni v. Perini, 37 CalRptr. 354, 225 C.A.2d 
399. 

Snffieieiicy of pleadings 
Cal.—Mills V. Mills, 68 CalRptr. 151 261 C.A.2d 636. 
Wnifni disobedience to court's discovery orders 
Mich—Isbey v. Isbey. 187 N.W.2d 488, 31 MicEApp. 
185. 

Mo —In re Mamage of Dickey. App., 553 S.W.2d 538. 

55. Ahz.—^Robayo v. Robayo, 416 P.2d 198, 3 Anz. 
App. 519. 

C^.—Woodworth v. Woodworth, App., 51 Cal.Rptr. 
410, 242 C.A.2d 301. 

Neb.—Chipman v. Chipman, 118 N.W.2d 761, 174 Neb. 
584. 

N.Y.—Figueroa v. Figueroa, 320 N.Y.S.2d 113, 66 
Misc.2d 257. 

Ohio-Ncwell v. Newell. 261 N.E2d 278, 23 Ohio 
App.2d 149. 

Utah—Heath v. HeatE 541 P.2d 1040. 

Exarainntion of witnesses 

Fla.—Walker v. Walker, App., 123 So.2d 692. 

55,5. U.S.—Trombley v. Trombley, 408 N.Y.S.2d 
568, 64 A.D.2d 993. 

Cal.—Loomis v. Lomnis, 201 P.2d 33, 89 CaLApp.2d 
232. 

Ky.-Childtess v. Childress, 335 S.W.2d 351. 

Mo.—In re Marriage of Bradford, App., 557 S.W.2d 
720. 

S.C-Grant v. Grant, 105 S.E2d 523, 233 S.C 433— 
Holliday v. Holliday, 111 S.E2d 205, 235 S.C. 246. 
Wis.—Bemfeld v. BernfeU, 164 N.W.2d 259,41 Wis.2d 
358—Lorscheter v. Lorscheter, 191 N.W.2d 200, 52 
Wis.2d 804. 

Waiver of irregniarities 

Mich.—Buzynski v. Buzynski, 119 N.W.2d 591, 369 
Mkh. 129. 

56. Ala.—Corcoran v. Corcoran, Civ., 353 So.2d 805. 
Cal.—In re Harris, 141 Cal.!^tr. 333, 74 CAJd 98. 
Ill.—Lutz V. Lutz, 371 N.E2d 348, 13 lEDec. 631, 55 

nLApp.3d 967. 

La.—Cooper v. Cooper, App., 205 So.2d 98. 

Mich.—Donovan v. Donovan, 122 N.W.2d 658, 370 
Mich. 507. 

Mcmt—Sowerwine v. Sowcrwinc, 399 P.2d 233, 145 
Mont. 81. 

Reinstatement of dtfault decree not premier un¬ 
der drcnrastances 

Wk—Bottomiey v. Bottomley, 156 N.W.2d 447, 38 
Wis.2d 150. 

Failnre of proof of innocmice 

Mo.—Nelson v. Nelson, App., 467 S.W.2d 306. 

57. Taking of testimony 

(2) Where additimial default judgment was merely 
repetition of prior judgment court did not err in failing 
to require presentment of prima fade case. 

La.—Tumley v. Tumley, App., 292 So.2d 258. 
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Testimony of family court commissioner neces¬ 
sary 

Wis.—Bottomley v. BottomiQr, 156 N.W.2d 447, 38 
Wis.2d 150. 

Equity practice 

Md.—Glass V. Glass, 395 A.2d 485. 284 Md. 169. 
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58. Stringent rule of pleading applicable 
Ark.—Kerr v, Kerr, 353 S.W.2d 350, 234 Ark. 607. 
Service by publication 
(4) Other matters. 

N.Y.—Martin v. Martin, 238 N.Y.S.2d 749, 38 Misc.2d 
836. 

No default despite absence 

Mo.—Hinson v. Hmson, App., 518 S.W.2d 330, 

60. Cal—Sulhvan v. Sullivan, 64 Cal.Rptr. 82, 256 
C.A.2d 301. 

IE—Donath v. Donath, 192 N.E2d 299, 42 ni.App.2d 
327. 

Ncv.—Kelley v. Kelley, 454 P 2d 85, 85 Nev. 317. 
Tex.—Johnson v. Johnson, Civ.App., 476 S.W.2d 954. 
Additional notice of judgment not required 
Ala.—^Norton v. Norton, Civ., 267 So.2d 457, 48 Ala, 
App. 663. 

La.—Bowden v. Bowden, App., 203 So.2d 879. 

61. ai.—In re Hams, 141 Cal.Rptr. 333, 74 CA.3d 
98. 

Legal and factual question 
IE—French v. French, 192 N.E2d 577, 43 Ill.App.2d 
29. 

Insufficient notice 

La.—Sullivan v. Sullivan, App., 260 So.2d 146. 

N.C—Lynch v. Lynch. 279 S.E2d 840, 303 N.C. 367. 
Ohio—King v. King, 379 N.E2d 251, 55 Ohio App.2d 
43, 9 0.0.3d 205. 

62. IE—Iczek v. Iczek, 191 N.E2d 648,42 IEApp.2d 
241—Sukowski v. Sukowski, 196 N.E2d 713, 45 
Ill.App.2d 451. 

Mich.—VaiUencourt v. VaiUencourt, 287 N.W.2d 230, 
93 MicEApp. 344. 

After withdrawal of answer 

(2) Other matters. 

Ky.—Hisgen v. Hisgen, 400 S.W.2d 231. 

Absence of waiver 

Cal.—Perini v. Perini, 37 Cal.Rptr. 354, 225 C.A.2d 
399. 

Notice not required 

Ga.—Newton v. Newton, 175 S.E2d 543, 226 Ga. 440. 
Mich.—Rhodes v. Rhodes. 142 N.W.2d 508, 3 MicE 
App. 396. 

Notice of relief 

Ala.—Caver v. Caver, Civ.App., 410 So.2d 902. 
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63. Minn.—Johnston v. Johnston, 158 N.W.2d 249, 
280 Minn. 81. 

Tex.—Butler v. Butler, Civ.App., 577 S.W.2d 501, err. 
dism. 

Effect of procedural irregularity 

Nev.—Smith v. Smith, 419 P.2d 295, 82 Nev. 384. 

Effect of holiday 

Okl.—Crabtree v. Crabtree, 420 P.2d 494, 

Default judgment void 

Tex.—Roberts v. Roberts, Civ.App., 525 S.W.2d 268. 

64. Okl.—Cunningham v. Cunningham, 571 P.2d 839. 

65. Okl.—Bumworth v. Bumworth, App., 572 P.2d 
301. 

Default judgment against infant 
without the appointment of a guardian 
ad litem does not render it void but 
merely voidable.^^ 
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66.5 Anz.—Nestott v. Nesteti, 402 P.2d 225. 230, I 
Anz.App. 293. 

68.15. Cal --Looper v Looper. 34 CaLRptr. 912. 222 
C.A.2d 247. 

While resumption of marital rela¬ 
tions between the parties to a pending 
divorce action does not terminate the 
proceeding, it does constitute grounds 
on which the proceeding may and 
should be dismissed on a proper show¬ 
ing at any time before judgment and 
accordingly although a party may be in 
default for failure to appear, such par¬ 
ty is entitled to notice of any further 
action proposed to be taken that will 
have the effect of resuming the pro¬ 
ceeding.^-^ 

68.20. Ky.— Barrett v. Barrett, 474 S.W.2d 74, modi¬ 
fying Dahfcn v. Holben, 461 S.W.2d 539, 

69. Ga.—Manning v. Manning, 154 S.E2d 226, 223 
Ga. 202. 

Ky.—Hisgeo v. Hisgen, 400 S.W.2d 231. 

113 , Fnmd not shown 
Ill^Frcncb v. French, 192 N.E2d 577, 43 Ill App.2d 
29. 

La.-—Nethken v. Nethken, 307 So.2d 563. 

No waiyer 

Mich.—'James v. James, 225 N.W.2d 804, 57 Mich.App 
452. 

§ 166. -Opening or Setting 

Aside 

Library Inferences 
Divorce <&=>161. 
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78.50. Cal—Fayad v. Fayad, 38 Cal.Rptr. 356, 226 
CA.2d 680. 

Not fiiud jod^ment 

N.C—Hamilton v. Hamiltoa, 245 S.E2d 399, 36 N.C. 

App. 755. affd. 251 S.E2d 441, 296 N.C. 574. 
7835. Ariz.—Giron v. Giron, 530 P.2d 907, 23 Ariz. 
App. 61. 

Ill—Eden v. Eden, 340 N.E2d 141, 34 IllApp.3d 382. 
N.Y.—Antonecchia v. Antcmecchia. 437 N.Y.S.2d 721, 
81 A.D.2d 600. 

Vt.—Wellington v. Wellington, 205 A.2d 568, 124 Vt. 
401. 

Exclusion from statute 

Minn.—Bredemann v. Bredemann, 91 N.W.2d 84, 253 
Minn. 21. 

Liberal poUcj 

N.Y.—Hewlett v. Hewlett, 406 N.Y.S.2d 111, 63 
A.D.2d 977. 

Senrice proper 

Ala.—town V. Brown, Civ.App., 374 So.2d 332, writ 
den., Sup.. 374 So.2d 334. 

78.60. Miss.—Wdte V. Roberson, 209 So.2d 919. 
W!s.^Bemfeld v. Berafdd. 164 N.W.2d 259,41 Wis.2d 
358. 

79. Cal.—Peters v. Peters, 329 P.2d 347, 163 C.A.2d 
351. 

Ky.-Childress v. Childress, 335 S.W.2d 351. 

Minn.—Johnston v. Johnston, 158 N.W.2d 249, 280 
Minn. 81. 

Mo.—In re Marriage d Faks, App., 618 S.W.2d 260. 
N.Y.—Anttmovich v. Antonovich, 444 N.Y.S.2d 158,84 
A.D.2d 799. 

Or.—^Schrader v. Schrader, 410 P.2d 1017, 242 Or. 526. 
Hdd V. Held, 493 P.2d 1388, 8 Or.App. 280- 
Brandt v, Brandt, 495 P.2d 1205, 9 Or.App. 1. 
Wis.—BemfeW v. Bemfdd. 164 N.W.2d 259,41 Wis.2d 
358. 


Not abase of discretion 

N Y—Mason ^ Mason, 415 N Y-S.2d 507, 69 AD.2d 
942, app. dism. 393 N.E2d 1047, 4? NY 2d 992. 
419 N.Y.S.2d 975 

Tea.—Leonard \ Leonard, Civ.App, 512 S.W 2d T’l, 
err dism. 

80 Cal.-Souen v Sowell. 330 P.2d 391. 164 C A.2d 
371—Hansen v Hansen, 12 CalRptr 44, 190 
C.A.2d 327—In re Warnff’s Mamage, 115 Cal 
Rptr. 556. 38 CA.3d 714 

Fla.-Wail Wall, App.. 134 So.2d 28S. 

Mich.—Garza v. Garza, 183 N.W 2d 880,27 MKh.App. 
544. 

Mo -Cole V. Cole, Arj.. 462 S.W 2d 172 

N.Y —Lebovic \ Lebovic, 454 N Y.S.2d 24, 89 A.D.2d 
922 

Will of Granchelh, 393 N.Y S.2d 894,90 Misc.2d 
103 

81. Cal-Peters v Peters, 329 P.2d 347, 163 CA.2d 
351—In re Warner’s Mamage, 113 Cal.Rptr. 556, 
38 C.A.3d 714. 

Mo.—In re Marriage of Hanners, App., 549 S.W 2d 
941 

Nev.—Cicerchia v Cicerchia, 360 P.2d 839, 77 Nev. 
158—Fagin v. Fagin, 544 P2d 415, 91 Ne'. 794. 

Or.-Matter of Mamage of Olson. 629 P.2d 834, 52 
Or.App 695 
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82 Fla.—Callaghan v Callaghan. App., 337 So.2d 
986 

Idaho-Lovell v. Lovell, 328 P.2d 71. 80 Idaho 251. 
lU.—Eden v. Eden, 340 N.E2d 141, 34 IllApp.3d 382. 
La.—Lyons v. Fontenot. App., 344 So.2d 1068. 

Mich.—O’NcUl V. O’Neill 237 NW.2d 315, 65 Mich. 
App 332. 

NJ-Curry v. Curry. 262 A.2d 2, 108 N.J.Super 527. 
N.Y.—Hyatt v. Hyatt. 395 N.Y.S.2d 2, 57 A.D 2d 809. 
Utah—Hathaway v. Hathaway. 466 P 2d 842, 24 Utah 
2d 118. 

W1s.—Botttwnley v. Bottcantey, 156 N.W.2d 447, 38 
Wis.2d 150. 

83. Ill—WoWer v. Wolder, 173 N.E.2d 546, 30 III 
App.2d 98—McLeod v. McLeod, 272 N.E2d 834, 
133 IlI.App.2d Ill. 

Mich.—Kennedy v. Kennedy, 100 N.W.2d 481, 358 
Mich. 542. 

N.Y.—Marshall v. Marshall, 408 N.Y.S2d 955, 65 
A.D.2d 551. 

Or.—Matter Mamage (X McKenna, 643 P.2d 1369, 

5? Or.App. 185—Matter Marriage oi Kachaturi- 

an, 648 P.2d 1313, 58 Or.App. 497. 

R.l.-Patc V. Pate, 196 A.2d 723, 97 R.L 183. 

Wis—Lorschetcr v. Loischeter, 191 N.W.2d 200, 52 
Wis.2d 804. 

84. Ala.—McGhee v. McGhee, Civ,App., 406 So.2d 
989. 

Ark.—^Sanego v. Sariego, 328 S.W.2d 136, 231 Ark. 35. 
Cal.—Fayad v. Fayad, 38 Cal.Rptr. 356, 226 C.A.2d 
680. 

Ga.—Mackey v. Mackey, 205 S.E2d 855, 232 Ga. 207. 
Iowa—Garrisim v. Gamsem, 179 N.W.2d 466. 

La.—Nethken v. Ntfhken, App., 292 So.2d 923, affd., 
307 So,2d 563. 

Mass.—Bahceli v. Bahceh, 409 N,E2d 207, 10 Mass. 
App. 446. 

Neb,—^Howard v. Howard, 242 N.W.2d 884, 196 Neb. 
351. 

N.Y.—Fishman v. Fishman, 377 N.Y.S.2d 166, 50 
A.D.2d 885. 

Okl—Gann v. Gann, 459 P.2d 605. 

Or.—Cordcson v. Cookson, 424 P.2d 218, 246 Or. 118. 
Pa.—Wisecup v. V^secup, 154 A.2d 332, 190 Pa.Super. 
384. 

Wash.—Allen v. Aflen, 532 P.2d 623, 12 Wash.App. 
795. 

85. Alaska—Alien v. Allen, 645 P.2d 774. 
Cal.-Galper v. Galper, 328 P.2d 487, 162 CA.2d 

391—Rackov v. Rackov, 330 P.2d 926. 164 C.A.2d 
S66-I>rizhal v. Drizhal 331 P.2d 443, 165 C.A.2d 
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278-Baker v Baker, 66 Cal Rptr 905. 260 C.A.2d 
202 

Colo—Edwards v. Edwards, App, 481 P.2d 432, cert 
den. 92 SCt. 79, 404 U.S 850, 30 LEd.2d 89. 
Fla.—Jordan v. Jordan, App, 243 So 2d 607—Doane v. 
Domie, App. 279 So.2d 46 

IU.-Stntar ^ Stntar, 199 NE2d 274, 48 m.App.2d 
332. 

Iowa—In re Mamage of Huston. 263 NW,2d 697. 
Md—Hamilton v Hamilton, 218 A 2d 684, 242 Md. 
240, cert, den 8? S.Ct. 239, 385 U.S. 924, 17 
LEd.2d 147 

Mich—Rhodes s Rhodes, 142 N.W 2d 508, 3 Mich. 
App 3%. 

Mo —Clinton v. Clinton, Ar> , 444 S W 2d fTl 
Neb—Michaelis v Mtchaeits, I9C N W.2d 783, 187 
Neb 350. 

NY.—Dehncke v Dchncke, 251 .N.Y.S.2d 56, 2! 
A.D2d 949—Hams v. Hams, 315 N,YS.2d 773, 
35 A.D.2d 894. 

Burgess V Burgess, 234 N.Y.S.2d 87 
Ohio—Dreitzkr v Dreitzier, 184 N E2d 6'^9, 115 Oluo 
App. :3l-Wiison Wilson. 237 N E-2d 421, 14 
Ohio App.2d 148. 

Or.—Peake v. Peake. 408 P.2d 206, 242 Or 386-Hdd 
V. Held, 493 P.2d 1388. 8 Or.App. 280. 

S.C.-Grant v. Grant. 105 S.E2d 523, 233 SC. 433. 

“Dl practice” 

La.—Caraway v. Caraway, App., 321 So.2d 405, apph- 
cation den, Sup., 323 So.2d 479. 
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86 Mo.—Gosnell v. GosneU. .App., 329 S W.2d 230— 
Hinson v. Hinson, .App, 518 SW'.2d 330 

87. Cal.—Necessary \. Necessary, 24 CalRptr. 713, 
207 C. A 2d 780. 

Ill—^Younkins v. Younkms, 257 N.E.2d 521, 121 UL 
App.2d 416. 

Mich-O’Neill v. O’Neill, 237 N.W.2d 315, 65 Mich. 
App. 332. 

N.Y.-Kerr v. Kerr, 175 N.Y.S.2d 240,6 A.D.2d 807- 
Hams V. Hams, 315 N.Y.S.2d 773. 35 A.D.2d 
894—Hcgarty v. Hegarty, 369 N.Y.S.2d 499, 48 
A.D.2d 891—Lebovic v. Ldrnvic, 454 N.Y.S.2d 24, 
89 A.D.2d 922. 

Loughman v. Loughman, 179 N.Y.S.2d 221, IS 
Misc.2d 220. 

S.C—CJ5. dted in Grant v. Grant, lOS &E2d 523, 
525, 233 S.C. 433—Holliday v. Holiday. Ill 
S.E2d 205, 235 S.C 246-Davis v. Davis, 113 
S.E2d 819, 236 S.C. 277—Lanier v. Lanier, 160 
S.E2d 558, 251 S.C. 117. 

88. N.Y.-Kerr v. Kerr, 175 N.Y.S.2d 240, 6 A.D.2d 
807. 

Loughman v. Loughman, 179 N.Y.S.2d 221, IS 
Misc.2d 220. 

Payment of costs and attorney’s fees 
Minn.—Swenson v. Swenson, 101 N.W.2d 914, 257 
Minn. 431. 

R. I.-Carvalho v. Carvalho, 1% A.2d 164,97 R.1. 132, 

rearg. den. 196 A.2d 595, 97 R.I. 132. 

S. C-CJ.S. dted in Holiday v. HoUutay, 111 S.E2d 

205, 210, 235 S.C 24^. 

89. N.Y.—Biamonte v. Biamonte, 395 N.Y.S.2d 839, 
57 A.D.2d 1052. 

Wis.—Bcrnfeld v. Bemfeld, 164 N.W.2d 259, 41 Wis.2d 
358. 

90. Mo.—Hayes v. Hayes, App., 671 S.W2d 423. 

91. Wis.—Bcrnfeld v. Bemfeld, 164 N.W.2d 259, 41 
Wis.2d 358. 

93. ai-SowcIl V. SowdI, 330 P.2d 391, 164 C.A.2d 
371. 

SM>, Cal.—Baker v. Baker, 66 Cal.Rptr. 905, 260 

CA3A 202 . 
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97. Utah—DeBry v. DeBry, 496 P.2d 92, 27 Utah 2d 
337. 

Wis.—Bemfeld v. Bemfeld, J64 N.W.2d 259, 41 Wis.2d 
358. 
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58 Cal—Penm > Pcnnj, r CaIRptr 354, 225 
CA2d 399—Suliuan ^ SuIIiian, 64 Cal Rptr «2, 
256 CA.2d 301 

SC—Belue v Beiuc, 276 SE2d 295. 2^6 SC 120 

Proper procedure 

Aia—Sachs v Sachs, r9 So 2d 46. 278 Ala. 464 
<2) Other matters 

Ga.—Jollej' s JoIie>-. 114 SE.2d 534. 216 Ga. 51 
N.Y.—Morse v Morse, 412 N Y S 2d 220, 67 A D 2d 
750 

K.D—Gill V Gin, 211 N W.2d 374 

Hearing retiuired 

Ind.—Sowers v. Sowers, App, 428 N.E2d 245 
Y —Hokm V. Hokin. 337 N.Y.S 2d 795. 40 A.D.2d 
774—Shaw v. Shaw, 2 Dept., 46^ N Y.S 2d 231, 97 
A.D2d403. 

98.15. DetemioatiOB nunc pro tunc 

(2) Held erroneous under other arcumstances 
Wash.—Osborne v Osborne, 372 P 2d 528, 60 W’ash.2d 
163. 
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8.15. Petitioa held snlffident 

Ill.—Iczek V. Iczek, 191 N.E2d 648. 42 III.App 2d 241. 
Mont.—Cure v. Southwick, 349 P.2d 575, 137 Mont. 1 
Pa.—Masaulli v. MasciuIIi. 169 A.2d 562, 194 Pa.Su- 
per. 646. 

Petitioii held zasuffid^t 
Tex.—Cocke v. Cocke. Cu.App., 408 S W.2d 348, err. 
dism. 

Matters not re^dred to be showu 
Cal.—Kesselman v. Kesselman, 27 Cal.Rptr. 769. 212 
CA.2d 196. 

9S. Ga.—JoIle> V, Jolley, 114 S.£2d 534, 216 Ga, 51. 
Disaiiasal of pedtioo 

Tex.—Roberts v. Roberts, Civ.App., 525 S.W.2d 268, 
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10. Fla.—Callaghan v. Callaghan, App., 337 So.2d 
986. 

Hi.—Zieske v. Zkske, 354 N E.2d 513, 41 ni.App.3d 
746. ^ 

N.Y.— Lesko v. Lesko, 435 N.Y.S.2d 847, 79 A,D.2d 
1100, app. after remand 459 N.Y.S.2d 146, 91 
A.D.2d 1176. 

10.10. Ga.—Jolley v. Jolley, 114 S.E.2d 534, 216 Ga. 
51. 

12. HI.—Jones v, Jones, 189 N.E2d 33, 40 Hl.App.2d 
217, cert den. 84 S.Ct. 1340, 377 U.S. 936, 12 
L.Ed.2d 299. 

133. loww-Lemke v. Lemkc, 206 N.W,2d 895. 

Mo.—Myers v. Myers, A^)., 480 S.W.2d 74. 

Tex.—Stacy v. Stacy, Civ.App., 480 S.W.2d 479—Dosa- 
mantes v. Dosamantes, Civ.App., 500 S.W.2d 233, 
err. dism. 

Va.—Ware v. Wane, 123 S.E.2d 357, 203 Va. 189. 

Extrinsic fimnd 

CaL—Edison v. Edison, App., 3 Cal.Rptr, 201. 

Burden less demanding in matrimonial actions 
N.Y.—Lesko v. Lesko. 435 N.Y.S.2d 847. 79 A.D.2d 
1100 , app. after remand 459 N.Y.S.2d 146, 91 
A.D.2d 1176. 

Eridence of meritorious defense shifts burden 
N.Y.—Lesko v. Lesko, 435 N.Y3.2d 847. 79 A.D.2d 
1100 , app. after remand 459 N.Y.S.2d 146, 91 
A.D.2d 1176. 
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13.10. Ill—Reynolds v. Reynolds, 296 N.E2d 42, 11 
IILApp.3d 149. 

N.Y.—Krupinski v. Krupmski, 247 N.Y.S.2d 630, 20 
A.D.2d 719. 

ExchiritMi of eridence outside issues im^per 

Mo.—Smith v. Smith. App., 429 S.W,2d 771. 

Limited hearing held proper 

Me.—Conger v. Conger, 304 A.2d 426. 


Nor may the e\idence presented at 
the default hearing, generally, be re- 
view'ed on a motion to set aside a de¬ 
fault*^ ^ 

1330. Eridmice relating to residence not con> 
sidercd 

Cal.—Hcathman \ Vant 343 P 2d 104, 172 C A 2d 
639 

14.10. Cal —Bottom v. Bottom. 12 Cal Rptr. 137,190 
C.A 237 

Finding implied 

Cal —Sullivan v. Sullivan, 64 Cal Rptr. 82, 256 C.A.2d 
301. 
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However, it has been held that deni¬ 
al of an application to set aside a de¬ 
fault on the ground of fraud, after a 
hearing on that issue, is res judicata on 
such issue.** “ 

1830. Or—Sibold v. Sibold, 340 P.2d 974, 217 Or. 
27. 

20. Entire judgment vacated 
Cal.—Peniii v. Perim, 37 Cal.Rptr. 354, 225 C.A.2d 
399. 

2030. Idaho—Wood v. Wood. 597 P2d 1077, 100 
Idaho 387. 

N.Y.—Price v. Pnce. 383 N.Y.S.2d 349, 52 A.D.2d 800. 

Where the right to vacate a default 
judgment depends on a fact not deter¬ 
minable from the record, the matter 
may be submitted to a referee.^^^ 

2035. N.Y.—Application of Heller, 219 N.Y.S.2d 
384. 

21 Anz.—Counterman v Counterman, 433 P.2d 307, 

6 Anz.Ai^. 454. 

Cal.—Turley v. Turley, 61 CaI.Rptr. 673, 254 C.A.2d 
169. 

Ind.—Cantwell v. Cantwell, 143 N.E2d 275, 237 Ind. 
168, cert. den. and app. dism. 78 S.Ct. 700, 356 
U.S. 225.2 L.Ed.2d 712, leh. den. 78 S.Ct. 913,356 
U.S. 954, 2 L.Ed.2d 847. 

Mo,—Krieber v. Krieber, App., 420 S.W.2d 376. 

Nev.—Kelso v. Kelso, 369 P.2d 668, 78 Nev. 99. 

N.Y.—Mason v. Mason, 415 N.Y.S2d 507, 69 A.D.2d 
942, app. dism. 393 N.E2d 1047, 47 N.Y.2d 992, 
419 N.Y32d 975. 

Or.—Schrader v. Schrader, 410 P.2d 1017, 242 Or. 526. 
Tex.—Combs v. Combs. Civ.App., 435 S.W.2d 166. 
Meritorious defense held suftidently alleged 
S.C—Holliday v. Holliday, 111 S.E2d 205, 235 S.C 
246. 

Delinqnmicy of movant Immatyn fti 

N.D.-Gill V. Gill, 211 N.W.2d 374. 

Mmitorious defmise not alleged 
Tex.—Leonard v. Leonard, Qv.App,, 512 S.W.2d 771, 
err. dism.—Tresselt v. Trcsselt, Qv.App., 561 
S.W.2d 626. 

213, Tex.—Hopkins v. Hopkins, CivApp., 335 
S.W.2d 879. 
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23. Cal.—Hansen v. Hansen, 12 Cal.Rptr. 44, 190 
C.A.2d 327. 

NJ.-Curry v. Curry, 262 A2d 2, 108 N.J.Super. 527. 

25. Ark.—McCormick v. McCormick, 438 S.W.2d 23, 
246 Ark. 348. 

Md.—CJ3. cited in PrytMr v. Pryor, 213 A.2d 545, 547, 
240 Md. 224. 

Minn.—Brederaann v. Bredenumn, 91 N.W.2d 84, 253 
Minn. 21. 

N.Y.—Bums V. Bums, 205 N.Y.S.2d 448, 23 Misc.2d 
130. 


Failure to defend after notice 

(2) Other matters 

Ohio—Wilson V. Wilson, 237 N.E.2d 421, 14 Ohio 
App 2d 148. 

Failure to tile objection to interlocutory order 
Mo.—Brown v Brown, App., 561 S.W.2d 374, app. 
after remand 609 S.W,2d 223. 
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27 Ala.—Lindsey v. Lindsey, Civ., 266 So.2d 298, 48 
Ala.App. 49S 

Anz.—Robayo v, Robayo, 416 P.2d 198, 3 Ari 2 .App 
519. 

Ark.—McCormick v. McCbrmick, 438 S.W.2d 23, 246 
Ark. 348. 

Fla.—Coleman v. Coleman, 190 So.2d 332. 

N.Y.—Krupmski v. Krupmski, 247 N.Y.S.2d 630, 20 
A.D.2d 719. 

Coleman v, Coleman, 212 N.Y.S.2d 141, 28 
Misc.2d 994—McCuen v. McCuen, 336 N.Y.S.2d 
884, 71 Misc.2d 539. 

28. Nev.—Cipolla v. Cipolla, 449 P.2d 258, 85 Nev 
43. 

Utah—Kessimakis v. Kessimakis, 546 P.2d 888. 
Premature entry of judgment 
Ohio—Gynn v. Gynn, 148 N.E2d 78, 106 Ohio App. 
132, app. dism. 151 N.E.2d 560, 168 Ohio St. 164, 
cen. den. 79 S.Ct. 314, 358 U.S. 933. 3 EEd.2d 
305. 

31. Time after decision before decree becomes 
final 

R. I.—Carvalho v. Carvalho, 196 A2d 164, 97 R.I. 132, 

rearg. den. 196 A.2d 595, 97 R.I. 132. 

32. Mo.—Diehl v. Diehl, App., 630 S.W.2d 264. 
Three years from date of judgment 
Okl.—Siler v. Siler, 350 P.2d 510. 

33. Cal.—Sullivan v. Sullivan, 64'Cal.Rptr. 82, 256 
CA.2d 301—Sanchez v. Sanchez, 77 Cal.Rptr. 
884, 273 C.A.2d 159. 

37. Idaho—Gregory v. Hancock, 340 P.2d 108, 81 
Idaho 221. 

38. La.—Bowden v. Bowden, App., 203 So.2d 879. 
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39. Cal.—Sanchez v. Sanchez, 77 Cal.Rptr. 884, 273 
CA.2d 159. 

41.50. Or.—Matter of Marriage of Vogt, 557 P.2d 
704, 27 Or.App. 919. 

43. Ark.—Fair v. Fair, 341 S.W.2d 22, 232 Ark. 800. 
Ohio—Wilson v. Wilson, 237 N.E2d 421, 14 Ohio 
App.2d 148. 

433. Death of party not procuring divorce 
Mich.—Schlaff v. Schlaff, 205 N.W.2d 194, 44 Mich. 
App. 465. 
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47. Important factor to be considered 

S. C.—Grant v. Grant, 105 S.E2d 523, 233 S.C. 433. 

Divorced infant who accepts benefits 
of decree by remarriage may not take 
an inconsistent position by having de¬ 
cree set aside for failure to appoint 
guardian ad litem.^^-’ 

52.5. Ariz.—Nesbitt v. Nesbitt, 402 P.2d 228, 1 Ariz. 
App. 293. 

5230. La.—Bush v. Bush, App., 163 So.2d 858. 

Mo.—In re Marriage of Faks, App., 618 S.W.2d 260. 
Mont.—Cure v. Southwick, 349 P.2d 575, 137 Mont. 1. 
N.J.—Curry v. Curry, 262 A.2d 2, 108 NJ.Super. 527. 
Evidence held insufficient 
Tex.—Dosamantes v. Dosamantes, Gv.App., 500 
S.W.2d 233, err. dism. 

Evidence held insufficient 

Cal.—Benito v. Benito, 30 Cal.Rptr. 142, 215 C.A.2d 
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Ohio—Gynn v. Gynn, 148 N.E 2d 78, 106 Ohio App 
132, app. dism. 151 N.E2d 560, 168 Ohio St 164, 
cert. den. 79 S.Ct 314, 358 U.S. 933, 3 L.Ed.2d 
305. 

Qudren's welfare 

Mo.—Hins<m v. Hinson. App., 518 S.W.2d 330. 

53. Distnrbed mental state 

Iowa—Lemke v. Lemke, 206 N.W.2d 895. 

54. Ala.—NelstMi v. Nelson, Civ.App, 381 So 2d 655 
III.—Younkins v. Younkins, 25? N.E.2d 521, 121 Ill. 

App.2d 416 

Iowa—Handy v. Handy, 96 N.W.2d 922, 250 Iowa 879. 
Nev.—Morris v. Morris, 464 P.2d 471, 86 Nev. 45. 
N.Y.—Weber v. Weber, 415 N.Y.S.2d 85, 69 A.D.2d 
834. 

Not ffounds 

U.—Johnson v. Welsh, 334 So.2d 395 
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56. Mich.—James v. James, 198 N.W.2d 778, 40 
Mich.App. 365. 

57. Cal.—Necessary v. Necessary, 24 CaLRptr. 713, 
207 C.A.2d 780. 

Fla.—^Harra v. Harra, App., 118 So.2d 670—Kem v. 
Kern, Aj^., 291 So.2d 210, app. after remand 309 
So.2d 563. 

Idaho—Gregory v. Hancock, 340 P.2d 108, 81 Idaho 

221 . 

Mich.—James v. James. 225 N.W.2d 804, 57 Mich.App 
452. 

^ Minn.—Bredooaann v. Bredemann, 91 N.W 2d 84, 253 
Minn. 21. 

N.C.—Stokes V. Stokes, 132 S.E2d 315, 260 N.C. 203. 
Tex.—Vinklarek v. Vinklarek, Civ.App., 596 S.W.2d 
197. 

Extrinsic fraud 

(4) Other matters. 

Cal.—Edison v. Edison, App., 3 Od.Rptr. 201—Davis 
V. Davis, 8 Cal.Rptr. 874. 185 C.A.2d 788-Neccs* 
sary v. Necessary, 24 Cal.Rptr. 713, 207 CA.2d 
780. 

Pa.—Masciulli v. Masdulti, 169 A.2d 562, 194 Pa.Su* 
per. 646. 

Evidence 

(3) Cal.—Benito v. Benito. 30 Cal.Rptr. 142, 215 
CJ^.2d 265. 

Ill.—Hanssen v. Hanssen, 171 N.E2d 229, 28 111 
App.2d 242. 

Minn.—Swenson v. Swenson, 101 N.W,2d 914, 257 
Minn. 431. 

Neb.-Wime v. Willie, 93 N.W.2d 501, 167 Neb. 449, 
N.C.—McLeod v. McLeod, 146 S,E2d 65, 266 N.C. 
144. 

* Ohio—McGill v. McGill. App., 179 N.E.2d 523, app. 
dism. 186 N.E2d 850, 174 Ohio St. 107. 

(6) Evidence held sufficient to show fraud. 

Cal.—Edison v. Edison, App., 3 CalRptr. 201. 

Fla.—Marts v. Riskamm, App.., 144 So.2d 83. 

(7) Other matters. 

Mont.—Cure v. Southwick, 349 P.2d 575, 137 Mont. 1. 
Pa.—MesciuUi v. Masciulli, 169 A.2d 562, 194 Pa.Su* 
per. 646. 

Va.—Ware v. Ware, 123 S.E2d 357, 203 Va. 189. 

Order, held not based on fraud 
Ga.—Hardwick v. Hardwick, 266 S.E2d 184, 245 Ga, 
570. 

Mo.-Shiclds V. Shields, App.. 387 S.W.2d 242. 

Fraud held not shown 

Ill.l>Pennington v. Pennington, 326 N.E.2d 431, 27 
Ill.App.3d 344. 

Kan.—^Donaldson v. Dtmaldson, 430 P.2d 210, 199 
Kan. 469. 
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58. Nd).—Dennis v. Dennis, 137 N.W.2d 694, 179 
Neb. 200. 


Duress held not shown 

Mich-Schlaff v Schlaff, 205 NW.2d 194, 44 .Mich 
App 465 

60.5 Minn.—Johnstcm \ Johnston, 158 N W.2d 249, 
280 Minn 81. 

61. Cal -Fennell v Fennell, 18 ai Rptr. 745, 199 
CA2d 267 

Iowa—Gordon v Gordon, 200 N W 2d 527 
S.C.—Rajcich V. Rajcich, 181 S.E2d 11, 256 S.C 121 
Tex—Lecmard v Leonard, Civ.App, 512 S.W.2d 771, 
err dism. 

Wis.—^Bemfdd v Bemfeld, 164 N W’.2d 259, 41 W’ls 2d 
358—Lorscheter v. Uwscheter, 191 N.W 2d 200, 52 
Wis.2d 804 

Facts held not to show: 

(1) Anz.—Villalba v Villalba, App., 642 P.2d 901, 
131 Anz. 556 

(2) Cal—Serlis v Serbs. 24 Cal.Rptr. 170, 206 
CA.2d 719—Rambush v. Rambush, 73 CalRptr. 268, 
267 C.A.2d 734. 

Mo—Smith V. Smith, App., 429 SW'.2d 771. 

Tex.—Lickman v Lickman, Civ.App, 368 SW.2d 51, 
en. dism. 

Excusable neglect held shown 

Idaho—Straub v. Straub, 327 P.2d 358, 80 Idaho 221. 

63. Ala.—Chavis v Chavis, Civ.App., 394 So 2d 54 
III—Hawes v. Hawes, 263 N.E2d 625, 130 niApp.2d 

546. 

Mo.—Holmes v. Holmes, Ari., 527 S.W.2d 684. 

Nev.-U Poiin v. U Potin, 339 P.2d 123, 75 Nev. 264. 
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64. Ill—Sukowski v. Sukowski, 196 N.E.2d 713, 45 
IIlApp.2d 451. 

Nev.—La Potin v. La Potin, 339 P.2d 123, 75 Nev. 264. 
Evidence 
(2) Other matters. 

Cal.—Bottom v. Bottom, 12 Cal.Rptr. 137, 190 CA.2d 
237. 

Not predoded by order reciting service 

Ga.—Baker v. Baker, 120 S.E2d 308, 216 Ga. 800. 

Evidence insufficient 

Mkh.—James v. James, 225 N.W.2d 804, 57 Mich.App. 
452. 

65. Answer construed 

ni—Anderscm v. Anderson, 174 N.E.2d 716, 30 Ill. 
App.2d 345. 

67. lU.—Donath v. Donath. 192 N.E2d 299, 42 III 
App.2d 327. 
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74.5. Cal.—Kessclman v. Kesselman. 27 Cal.Rptr. 
769, 212 CA.2d 196—Baker v. Baker, 67 Cal. 
Rptr. 523, 260 CA.2d 583—Kem v. Kem, 67 
Cal.Rptr. 802, 261 C.A2d 325—Sanchez v. San¬ 
chez, 77 Cal.Rptr. 884, 273 C.A.2d 159. 

Ga.—Lovett v. Zeigler, 160 S.E2d 360, 224 Ga. 144. 
Ill—Reagan v. Reagan, 317 N.E.2d 581, 22 IllApp.3d 
211 . 

La.—Lesnack v. Lesnack, Ar>., 156 So.2d 914—^Hamp- 
son V. Hampson, App., 271 So.2d 898. 

N.Y.—Burgess v. Burgess, 234 N.Y.S.2d 87. 

Jones V. Jones, 266 N.Y.S.2d 748, 25 A.D.2d 
426—Rcvson v. Revson, 305 N.Y.S.2d 891, 33 
A.D.2d 738. 

R. L—Carvalho v. Ouvalho, 196 A.2d 164,97 R.L 132, 

rearg. den. 196 A.2d 595, 97 R.I. 132, 

S. C.—Holliday v. HoUiday, 111 S.E2d 205, 235 S.C. 

246—Davis v. Davis, 113 S.E2d 819, 236 S.C. 277. 
Wis.—Quandahl v. Quandahl, 182 N.W.2d 225, 49 
Wis.2d 481. 

Cohabitation subsequent to suit 

Fla.—Horra v. Horra, App., 118 So.2d 670. 
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76.10. Ariz.—Judge v. Judge, 501 P.2d 948, 18 Ariz. 
App. 320. 
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ai-Boris V Boris. 334 P 2d 913. 167 C A 2d 722- 
Rambush > Rambush, 72 CalRptr 268, 267 
C A 2d ’34. 

Ga—Hams v. Hams, 187 SE2d 139, 228 Ga. 562. 

Ill —Karaskiewicz v Karaskievncz. 348 N E2d 184, 38 
IILAi^ 3d 509 

Mich.—^Ensman v Ensman, 272 N W 2d 176. 86 Mich. 
App 91 

Mont.—Sowcnvine v Sowerwine, 399 P2d 233, 145 
Mont 8! 

N.J —Pavlicka v Pavlicka, 202 A 2d 200, 84 N J Super. 

357 

N Y.—Cocchia v. Cocchia, 424 N.Y S 2d 525, 74 
A.D 2d 592 

N C -Stokes V. Stokes. 132 SE.2d 315, 260 NC 203. 

Uws V Laws, 161 SE2d 40, 1 N.CApp 243 
Ohio—G>nn v Gynn, 148 NE.2d 78, 106 Ohio App 
132, app. den. 151 N E2d 560, 168 Ohio St 164, 
cert den. 79 S a. 314, 358 U.S. 933, 3 LEd2d 
305. 

S.C-Davis V Davis, 113 S.E2d 819, 236 S.C 277. 
Tex.—Lickman v Lickman, Civ App., 368 S-W’.Td 51, 
err. dism. 

Deliberate failure to contest divorce 
N.Y.—Gaglio V Gagho, 404 N.Yil 2d 686, 63 A.D.2d 
667 

78. Failure to list community debts 
Cal.—Baker v. Baker, 66 CalRptr. 90S, 260 C.A2d 
202 . 

81. Mo.—Shields v. Shields. App, 387 S.W.2d 242. 

82. Fla.—Roxby v. Roxby, App., 235 So2d 58. 

86,5 III—Ferracuti v. Ferracuti, 326 N.E2d 556, 27 

IllApp.3d 495. 

§ 167. Amendment or Correction of 
Judgment or Decree 

86.50. Fla.—Kuhn v. Kuhn, App.. 261 So.2d 532. 
Mich.—Krachun v. Krachun, 93 N.W.2d 885, 355 
Mich. 167. 

87. Ala.-Westv. West, 215 So.2d 287, 283 AU. 211. 
Ariz.—Rod v. Reid, 511 P.2d 664, 20 Anz.App. 220. 
Fla.—Batleiger v. Batteiger, App., 109 So.2d 602. 
Md.-Paylor v. Paylor, 253 A.2d 911, 254 Md. 154. 
Mkh.—Harbin v. Harbin. 162 N.W.2d 822, 12 Mkh. 
App. 320. 

Mo.—Pendleton v. Pendleton, App., 532 S.W.2d 905. 
Nev.—Grenz v. Grenz, 374 P.2d 891, 78 Nev. 394. 
N.Y.—^Macht v. Macht, 374 N.Y.S.2d 476, 49 A.D.2d 
1019. 

Or.—Kocnnecke v. Koennecke, 397 P.2d 203, 239 Or. 
274. 

Tenn.—Atmey v. Abney, 433 S.W.2d 847, 222 Tenn. 

160-Schaefrer v. Schaeffer, 480 S.W.2d 914. 
Tex.-Perry v. Copeland, OvApp., 323 S.W.2d 339, 
err. dism. 

Common-law power of court 
Hawaii—DuPonte v. DuPonte, 488 P.2d 537, 53 Haw. 
123. 

pa^662 

87.5. Minn.—Tammen v, Tammen, 182 N.W.2d 840, 
289 Minn. 28. 

Material change of circumstances since entry of 
judgment 

III.—Taylor v. Taylor, 176 N.E2d 640, 32 IilAi^.2d 
45—^Jacobs v, Jacobs, 323 N.E.2d 21, 25 IllApp.Sd 
175. 

Denial of motion held pro|»er 

D.C.—Ingram v. Ingram, App., 204 A.2d 572. 

Mont.—Glasser v. Glasser, 669 P.2d 685. 

N.D.—Porter v. Porter, 274 N.W.2d 235. 

Tex.—Kostura v. Kostura, Qv.Afq[>., 469 S.W.2d 196, 
err. dism. 

88. Cal!—Denton v. Denton, 96 Ca!.Rptr. 136, 18 
C.A.3d 708. 

Kan—Powell v. Powell, 648 P.2d 218, 231 Kan. 456. 
Okl.—Renbarger v. Renbarger, App., 633 P.2d 765. 
Va—Dom v. Dorn, 279 S.E2d 393, 222 Va 288. 
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Correctioa of judicial errors distinguisfaed 

Ky —Orroil % OtfToll, 33S S % Id 694 

Umiecessary matter {»roperty stricken 

Tex.—Niwm v Njxon, Civ App. 348 S W.2d 434. err 
wf. no rev. err 

ggjO Fla—Nahoom v. Nahoom, App, 34! So 2d 
257 

IIL—Whalen v Whalen, 270 N E2d 449. J32 III App 2d 
417 

Iiaj.—^Jackman v. Jackman. 294 NE2d 620. 156 lod 
App, 27 

iBsertkn of words “without prejudice’* 

III—Pick V. Pick, 374 N,E2d 689. 15 ni.Dec. 906, 58 
IllApp 3d 357 

Motkm denied 

Neb—Karrer v Kanrer, 211 NW2d 116, 190 Neb. 
610. 

88.15. Ala.—Perry v Perry. Civ.. 307 So.2d 540. 54 
Ala.App 296 

ND-—Porter v. PcHtw, 274 N.W.2d 235. 

88.20 Ariz.—De Gryse v De Grysc. 66! P 2d 185, 
135 Anz, 335, disapproving Sandoval v. Sandoval 
130 Ant 117, 634P.2d 405. 

Ark.— Fitziurald v. FiUjarrald, 344 S,W 2d 584, 233 
Ark. 328. 

NY—Feinberg v. Feinberg, 409 N.YS2d 365. 96 
M!sc.2d 443. affd. 415 N.Y5.2d 1018. 70 A,D.2d 
612. 

Adyaatages of new trial ss not available under 
guise of amendment 

Ccrfo.—Peeicy v. Peercy, 392 P.2d 609, 154 Colo. 575. 

Consent decree 

Hawaii—Nakata v. Nakau, App., 641 P.2d 333, 3 


U-Hug V Hug. Arp, :3C Sold 353. wnt ref 233 
Sc;d25C. 255 La SI! 

Me —Naeger v Naeger, App, 542 S W M 344 
Tex—Rector v Rector. C:vApp. 454 SW2d 229, 

Amendment held timely 

Mo.—UChance v LaChance, App. 439 SW2d 553 

Waiver of nonjarisdictkHial errors 
Ind,-Toller v Toller. 375 N.E2d 263, 176 Ind.App. 
322. 

95.15 Ark.—Fulkrton v. Fultertoo, 323 S.W 2d 926. 
230 Ark 539 

§ 168(1). Setting Aside, Modifica¬ 
tion, or Review in Same 
Court 


Library References 
Divorce ®=>164 et seq. 


96. —P«Ty v Richardson, D.C.Pa., 336 F.Supp. 

451 

Anz.—Solomon v Solomon, 427 P.2d 156, 5 Ant App. 


352. 


Alt—Marsh v Marsh, Civ., 338 So.2d 422. 
Ark.-Byrd v. Byrd, 407 S.W.2d 731. 241 Ark. 374- 
Collie V CoUie, 413 SW.2d 42, 242 Ark. 297. 
ai.-Lopez V. Lopez, 48 Cal Rptr. 136. 408 P.2d 744, 


f' ‘iA 


Heathman v. Vant, 343 P.2d 104, 172 C.A.2d 
639—Rabwin v. Chotincr, 57 Cal.Rptr. 721, 249 
C.A 2d 675—Sandc v. Sande, 80 Cal.Rptr. 826,276 
C.A.2d 324. 


Conn.—Baoche v. Bunche, 429 A.2d 874, 180 Conn. 
285. 


ni-Mastm V, Smjthe. W 1«I W 
474, app dism, cert. den. 91 S.Ct 1195, 401 U.b. 
969. 28 LEd.2d 318. 

NY.-Davido* V. Davidow. 410 N.Y.S.2d 989. 97 
Misc.2d 220. 

Reservation of jurisdiction 
(4) Other matters. 

Del —Wife, H. v. Husband, H., 312 A.2d 628. 
Fla.-Polu* V. ?Mi, App.. 235 So.2d 512-W«t v. 
Wot, App., 301 So.2<i 823-Moo« v. Moore, 
App,, 311 So.2d 152. 

Ga.—Puckett v. Puckett, 151 S.E2d 767, 222 Gt 653. 
Ind.-State ex rel. Common v. Bitzegaio, 237 N.E2d 
366, 250 Ind. 516. 

Okl,-aark v. Clark, 460 P.2d 936. 

Utah—Dehm v. Dehm, 545 P.2d 525. 

« Qti^ridan. 223 N.W.2d 557, 65 Wis.2d 


In Tennessee .... 

(4) It has also been stated that the exclusive jurisdic¬ 
tion to set aside a divorce decree rendered by the Circuit 
Court is by a biU in Chancery Court, and the Circuit 
Court which rendered the decree has no junsdictton. 
Tenn.—Murrell v. Murrell 323 S.W.2d 15, 45 Tenn. 


App. 309. 

(5) Court may not deprive itself of power to retain 
control of divorce decree. 

Toni.-Tlioiins v. Thoims, 330 S.WJd 583, 46 Tom, 


App. 572. 

<6) Court which tried divorce action may take juris¬ 
diction of coram nobis action brought for purpose of 
vacating divorce decree on ground of fraud. 

Tenn.— Moore v. Moore, 431 S.W.2d 754, 222 Term. 1, 
app. after remand 460 S.W.2d 844, 224 Tenn. 611 
-..oo«.i5n« Wilk V. Wills. 104 Tenn. 382, 58 S.W. 


Haw.App. 51. 

88,25 Mich.—Baibier v. Barbier, 206 N.W.2d 464. 

45 Mich.App. 402. 

Mo.—Bnley v. Bailey. App.. 317 S.W.2d 636. 
N.Y.-Somers v. Somets. 231 N.Y.SJd 159, 36 Misc.2d 
95. 

Tex.— McHone v. Gibbs. 469 S.W.2d 789. 

Motktt to Reconsider and Correct Proposed 
Decree HaeiB held motion to niter or 
mend decree 

Ala.— Crenshaw v. Crenshaw, Civ.App., 405 So.2d 38. 
883. Cal.—Alton v. Alton, 13 Cal.Rptr. 868, 192 
CA.2d 752. 

La.—Hug v. Hug, App., 230 So.2d 333, writ ref. 233 
So.2d 250, 255 La. 811. 

883. Wash.-Banos v. Barros, 613 P.2d 547, 26 
Wash-App. 363. 

89. Cross mothm 

(1) Ample notice g^ven. 

N.Y.—Berger v. Berger. 191 N.Y.S.2d 371, 16 Misc.2d 
* *150. 

(2) Property interposed. 

N.Y.—Berger v. Berger, 191 N.Y5.2d 371,16 Mtsc.2d 
150. 

Motkm held not to raise question 
lnd.-Stigan v. Stigall 277 N.E2d 802, 151 lnd.App. 
26. 

Time for ffling 

Mont—In re Marriage of Wilson, 645 P.2d 393,''198 
Mont. 147. 

90J. Ind.—Waitt v. Waitt, 360 N.E2d 268, 172 Ind. 
App. 357. 
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903. Service on attorney for husband 
Mich.-OWman v. Ohlman, 212 N.W.2d 75. 49 Mich. 
App. 366. 

91 N.Y.—Okun v. Okun. 320 N.Y.&2d 137, 66 
Misc.2d 241. 

95.5. Fb.—Mintz v, EUtson, App.. 233 So.2d 156— 
Wilder v. Wilder, App.. 251 So.2d 311. 

Ga.—'Riddle v. Miller, 248 S.E2d 616, 242 Ga. 231. 
Hawau— DePonte v. DePonte, 488 P.2d 537, 53 Haw. 
123. 


Fla.—^Batteiger v. Batteiger, App., 109 So.2d 602 Cha- 
vez-Rey v. Chavez-Rey. App., 213 So.2d 596—Tay¬ 
lor v. Wells, App. 265 So.2d 402, app. after re- 
mand, 302 So.2d 428. 

Ga.—Waklor v. Waldor, 123 S.E2d 660, 217 Ga. 496— 
Hinsm v. Hinson, 128 S.E2d 487, 218 Ga. 447 
Hill v. Harper. 196 S.E2d 397,230 Ga. 246—Sand¬ 
ers V. Colwell, 283 S.E2d 461, 248 Ga. 376. 

Juneau v. Juneau, 105 S.E2d 913, 98 Ga.App. 
330. 

IU.-_Antczak v. Antezak, 209 N.E2d 838, 61 III 
App.2d 404—Page v. Page, 334 N.E2d 212, 30 
niApp.3d 514. 

Kan.-Nixon v. Nixon, 596 P.2d 1238. 226 Kan. 218. 
Ky.-Geniry v. Gentry, 318 SW.2d 870-Putnam v. 

Fanning, 495 S.W jd 175. 

La.—Moreau v. Falgout, App., 304 So.2d 429. 

Me.—Bagley v. Bagley, 415 A.2d 1080. 

Mkh.—Esslinger v. Esslmger, App., 155 N.W.2d 702, 9 
Mich. App. 11. 

Mo.—Dodds V. Dodds, App., 328 S.W.2d 724—Smith 
V. Smith, App., 435 S.W.2d 684—Pendleton v. 
Pendleton, App., 532 S.W.2d 905. 

Mont—Bums v. Bums, 400 P.2d 642, 145 Mont. 1, 13 
A.L.R.3d 1355. 

Neb.-lsom v. Isom, 126 N.W.2d 198, 176 Neb. 344. 
N.M.-Zaiges v. Zarges, 445 P.2d 97. 79 N.M. 494. 
N.Y.—Howland v. Howland, 221 N.Y.S.2d 669, 15 
A.D.2d 122. 

Anonymous v. Ammyinous, 309 N.Y.S.2d 966, 
62 Misc.2d 758—Fine v. Fine, 316 N.Y.S.2d 725, 
65 Misc.2d 87. 

Okl.—Ettinger v. Ettin^, 637 P.2d 63. 

Tenn.—^Hamm v. Hamm, App., 614 S.W.2d 366. 
Utah—Crofts v. Crofts, 445 P.2d 701,21 Utah2d 332— 
Harrison v. Hmrison, 450 P.2d 456, 22 Utah2d 
180. 

Va.—Brooks v. Brooks, 113 S.E.2d 872, 201 Va. 731. 
Vt.—CJ,S. cited in Wellington v. Wellington, 205 A.2d 
568, 571, 124 Vt. 401. 

Wis.-Chase v. Chase, 122 N.W.2d 44, 20 Ws.2d 258. 
Scope of power 

(2) N.Y.—Petition (tf Alaimo, 233 N.Y.S.2d 508, 36 
Misc.2d 759. 

(3) Other statements. 


Court other than one that rendered decree with¬ 
out jurisdiction 

Tex.—Holder v. Scott, Civ.App., 396 S.W.2d 906, err. 

ref. no rev. err. 

Court of another county 
ni.-Fuhrer v. Fuhrer, 235 N.E2d 389, 91 Ill.App.2d 
358. 

Mo.—Matsel v. Akins, App., 624 S.W.2d 180. 
Continuation of ori^nal actions 
Mo.—Mince v. Mince, App., 481 S.W.2d 610. 

Incidental proceeding 

U.S.—In re Hargrove, D.CMo., 361 F.Supp. 851. 

Notice essential prerequisite 

Mo.—Kipper v. Vokolek, App., 546 S.W.2d 521. 

No jurisdiction 

Iowa—In re Marriage of Meyer, 285 N.W.2d 10. 

Attomey*5 representation 

Iowa—In re Marriage of Meyer, 285 N.W.2d 10. 

Recission 

Cal—In re Marriage erf Adkins, 186 Cal.Rptr. 818, 137 
C.A.3d 63. 

No jurisdiction to void previous order 

Mo.—Standridge v, Adams, App., 636 S.W.2d 680. 
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97. Mo.—State ex rel Murphy v. Aronson, App., 330 
S.W.2d 140. 

Tex.—Rector v. Rector, Ov.App., 454 S.W.2d 229. 

In Florida 
(3) Other matters. 

Fla._Ajnes v. Ames, App., 126 So.2d 754. 

98. Idaho—Fuller v. Fuller, 607 P.2d 1314.101 Idaho 
40. 

Mich.-Lynch v. Lynch, 338 N.W.2d 413. 127 Mkh. 
App. 34. 

Neb.—Lawson v. Lawson, 174 N.W.2d 201, 185 Neb. 
164. 

N.Y.—Gutillo V. Gutillo, 294 N.Y.S.2d 438, 30 A-D.2d 
484. 

Motion for contempt not basis for modification 
Fla.—Kordak v. Williams, App., 404 So.2d 1137. 
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983. Anz.—Matter of Estate cf Brother, App., 658 
P.2d 189, 134 Ariz. 536. 

Okl.—Wallace v. Wallace, 490 P 2d 749. 

98.10. Ala.--Montgomery v Montgomery. 155 So.2d 
317, 275 Ala. 364. 

Alaska—Thomas v. Thomas, 581 P.2d 678 
Ariz.—In re Adoption of Krueger, 436 P.2d 910, 7 
Ariz.App. 132, disapproved 448 P.2d 82, 104 Ariz. 
26. 

Cal.—In re Marriage of Carlctti, 126 Cal-Rptr. 1, 53 
C.A,3d 989. 

Miss.—Sanford v. Cowan, 163 So.2d 682,249 Miss. 685 
Nev.—Kai Sing Lam v. Neng Yee Lam, 478 P.2d 146, 
86 Nev. 908. 

N.Y.—Pozzobon v. Pozzobon, 388 N.Y.S.2d 801, 54 
A.D.2d 1127. 

98.15. Conn.—Oeveland v. Qeveland, 328 A.2d 691, 
165 Conn. 95. 
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98.20. Cal.—Mulhem v. Mulhem, 106 Cal.Rptr. 78, 
29 C.A.3d 988. 

Fla.—Summer v. Tart, App., 362 So.2d 344. 

If a court does not have jurisdiction 
to deny a motion to vacate a divorce 
judgment, the proper disposition of the 
action is a dismissal rather than a deni¬ 
al based upon the merits.’* 


Idaho—Bodine v Bodine, App, 646 P 2d 427, 103 
Idaho 185, affd 670 P.2d 884. 105 Idaho 477 
K}.—Putnam v. Fanning, 495 S W.2d 175 
Mich—Graybiel v. Craybtel, 297 N.W 2 d 614, 99 Mich. 
App 30 

Mo.—Hinson v. Hinson, Ak».. 518 SW.2d 330 
Neb-Dennis v. Dennis, 137 N.W.2d 694. 179 Neb 
200 . 

N.Y.-^Greenberg v. Greenberg, 439 N.Y.S-2d 165, 81 
A.D.2d 879. 

N.D.—Keato" v. Keator, 276 N.W.2d 135 
Pa.—Contakos v. Contakos, 205 A 2d 619, 204 Pa.Su- 
per. 445. 

Utah—Hunsaker v. Fake, 563 P 2d 784 
Wyo.—Paul V. Paul, 631 P.2d 1060. 

Modtfkatioii pn^ly allowed 
Mich —Esslinger v. Esslinger. 155 N.W.2d 702,9 Mich. 
App. 11 
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6. Refdsai held not abuse discretioii 
Del.—Wife B v. Husband B, 395 A 2d 358. 

Pa.—Blair v. Blair, 171 A.2d 854, 195 Pa.Super. 406. 
63. Alaska—Houger v. Houger, 449 P.2d 766. 
Mass.-Templcr v. Tempkr, 197 N.E.2d 589, 347 Mass. 
270 

N.D.—Bettgcr v. Bettger, 280 N.W.2d 915. 

Wis—Conrad v. Conrad, 284 NW.2d 674, 92 Wis.2d 


Moot (piestioQ 

Ala —Parsons v Parsons, Cv >, 235 So 2d 237, 45 Ala. 
App 543 

7,5 Mo.—Francois v Francois, App, 612 SW2d 
794 

Neb —Hubbard v Hubbard, 127 N W.2d 503, 176 Neb. 
768 

N.D—Bndgeford \ Bndgeford, 281 N W’.2d 583. 

DiscretioB held abused 

(l) Mich -Alexander v Alexander. 303 N.W-2d 202, 
103 Mkh App. 263. 

(3) Other matters 

Fla.—Preston v Presttm, App, 201 So2d 87, ^p after 
remand 216 So 2d 31 
IHscretion held not abused 

( 1 ) Ga.—Pinyan v Pinyan, 222 SE.2d 36, 235 Ga. 
847 

(2) Ala.—Mardi v Marsh, Civ, 338 So 2d 422. 
Ga.-Carter v. Carter. 113 SE2d 390, 215 Ga. 774- 

Bradberry v. Bradbeny, 208 S.£.2d 469, 232 Ga. 
651. 

Ill.—Pantle v. Pantle, 153 N.E2d 740, 19 Ill.AR).2d 
353. 

Neb.-Winic V. Willie, 93 N.W.2d 501, 167 Neb. 449. 
Or —Day v Day, 359 P.2d 538, 226 Or. 499. 

Brandt v. Brandt, 495 P.2d 1205, 9 Or.App. L 
Tex.—Richardson v. Milner, Civ.App., 345 S.W.2d 449, 
err. ref. no rev, err 

7.15. Ga.—Black v Black, 264 S.E2d 216, 245 Ga. 
281. 


98 J5. Tex.—In re Gillman's Marriage, Civ.App., 507 
S.W,2d 610, err. dism. 

1. Ky.—Carroll v. Carroll, 338 S.W.2d 694. 

Order permittiiig remarriage 

(2) Other orders, 

N,Y,—Fatber v. U.S. Trucking Corp., 247 N.Y.S.2d 82, 
20 A.D.2d 740, app. dism. 252 N.Y.S.2d 333, 14 
N.Y.2d 940. 200 N.E2d 871, app. dism. 226 
N,E2d 180, 19 N.Y.2d 748, 279 N.Y.S.2d 352, 

2. Vacation of findings required 

N.M.—State ex rel. DuBois v. Ryan, 514 P.2d 851, 85 
N.M. 575. 

3 . III.— ^Lamp V. Lamp, 410 N.E2d 31,43 IlLDec. 31, 

81 111.2d 364. 

Mo.—Quincy v. Quincy, App., 430 S.W.2d 638. 

4. Ill.—DuvaB V. Duvall. 289 N.E2d 59, 8 ffl.App.3d 

53. 

l 4 .Y.-~Po 2 zobon v. Pozzobon, 388 N.Y.S.2d 801, 54 
A.D.2d 1127. 

5. Ala.—Ex parte Caldwell, Civ., 280 So.2d 558, 50 

Ala-App. 508. 

Ky.—Guthrie v. Guthrie, 429 S.W.2d 32, 

Ord agreement 
(2) Other matters. 

Colo.— Allingham v. Alltngham, 348 P.2d 259, 141 
Colo. 345, stating California law. 


Discretion held not abused, etc. 

Vt.—Want V. Waitt. 406 A.2d 395, 137 Vt. 374. 

Wyo.— Saunders v. Saunders, 464 P.2d 1020. 

Not entitled to reopen 

Mo.—In re Marriage of Biancardi, App., 611 S.W.2d 
250. 

7. D.C—Rice v. Rice, App., 415 A.2d 1378. 

Fla.—^Pans v. Pans, App. 1 DisL, 412 So.2d 952. 
Ill—Kolar v. Kolar, 361 N.E2d 751, 5 IU.Dec. 428, 47 
IllApp.3d 37. 

lowa-Brott v. Brott, 131 N.W.2d 829, 257 Iowa 377. 
Mass.—Heistand v. Heistand, 423 N.E2d 313, 384 
Mass. 20. 

Minn.-Druck v. Dnick, 103 N.W.2d 123, 258 Minn. 
114-Larkin v. Larldn, 113 N,W.2d 75. 261 Minn. 
414-Moss v. Moss, 143 N.W.2d 844. 274 Minn. 
362. 

Neb.-Willie V. Willie, 93 N.W.2d 501, 167 Neb. 449. 
N.Y,—Pozzobtm V. Pozzobon, 388 N.Y.S.2d 801, 54 
A.D.2d 1127. 

Ohio—Garrett v. Garrett, 374 N.E2d 654, 54 Ohio 
App.2d 25, 8 0.0.3d 41. 

Okl—Fisher v. FishCT, 558 P.2d 391. 

Utah—Mitchell v. Mitchell, 527 P.2d 1359. 
Wash.-Mamage of Osborn, 604 P.2d 954, 24 Wash. 
Aj^. 862. 


Court adopting agreement of parties 
Ill-Ewcrt v. Ewert, 190 N.E2d 147, 41 IllApp.2d 
161. 

5.10. Idaho— Phillips v. Phillips, 462 P.2d 49, 93 
Idaho 384. 

Miss.—KcUcr v. Keller, 230 Sa2d 808. 

5,20. Alaska— Thomas v. Thomas, 581 P.2d 678. 
Cal.—Baker v. Baker, App., 67 Cal.Rptr. 523. 

Pa.—Blair v. Blair, 171 A.2d 854, 195 Pa.Super. 406— 
Tanis V. Tanis. 213 A.2d 102, 206 Pa.Super. 213- 
Deussing v. Deussing, 307 A.2d 382, 224 Pa.Super. 
525—^Roach v. Roach, 418 A,2d 742,275 Pa.Super. 
320. 

Upham V. Upham, 78 York 70. 

Utah—Christensen v. Christensen, 628 P.2d 1297. 
Petition to vacate and set aside distinguished 
Pa.-In re Watfs Estate. 185 A.2d 781, 409 Pa. 44. 
5Jt5. U.S. 7 —Cain v. Gardner, D.C.S.C., 256 F.Supp. 
155. 

Pa.—Upham v. Upham, 78 York 70. 

530. Ga.—Riley v. Riley, 157 S.E2d 285, 223 Ga. 


Large discretion 

Iowa—Walters v. Walters, 203 N.W.2d 376. 


Sound discretion 

111 .—Hmding v. Harding, 374 N.E2d 1304, 16 IllDec. 
426. 59 IH.App.3d 25. 


Iiim.-Scnn v. Senn. 95 N.W.2d 27, 254 Minn. 294- 
v. MicliAlson. 116 N.W.2d 545, 263 


Minn. 356. 

Or.—Matter of Marriage of Davidson, 632 P.2d 35, 53 
Or.App. 516, review den. 642 P2d 308, 291 Or. 
771. 


Sound judicial discretion 
Sleb.-Dennis v. Dennis. 137 N.W.2d 694, 179 Neb. 
!)/«-Foiist V. Foust 178 N.W.2d 284, 185 Neb. 


Discretion held not abused, etc. 

Fl 2 ,._Fowler v. Fowler, App., 112 So.2d 411. 

K.I—Rot^nson v. Robinson, 208 A.2d 390,99 El. 425. 

Discretitm hdd alnised 

N.Y.-Gutillo V. GutiUo, 294 N.Y.S.2d 438, 30 A.D.2d 


III—Davis V. Davis, 288 N.E2d 491, 131 mApp.2d 
459 

Ind—State ex rel. Dunn v Circuit Court of Morgan 
County. 170 N.E2d 443. 241 Ind. 168. 

Neb.—Isom v. Isom, 126 N.W,2d 198, 176 Neb. 344. 
N.Y.-Miller v. MUler. 198 N.YS.2d 32a 10 A.D.2d 
796—Ncwins v. Newins, 199 N.Y.S.2d 266, 10 
A.D.2d 856. 

Sound discretion 

Mo.—Hemphill v. Quigg, 355 S.W.2d 57. 

Neb.-Dennis v. Dennis, 137 N.W.2d 694. 179 Neb. 

200 . 

Or.—Day v. Day, 359 P.2d 538, 226 Or. 499. 

Discretion held not abnsed 

(1) Okl.—Turner v. Turner, 330 P.2d 371. 
Wis.-Roddis V. Roddis, 118 N.W.2d 109, 18 W'ii2d 

118. 

(2) Ark.—Colvin v. Colvm, 595 S.W.2d 685, 268 
Ark. 306. 

Fla.—Glaum v. Glaum, App., 224 So.2d 390. 
Ga.-Carter v. arter. 113 S.E2d 390, 215 Ga. 774. 

IlL_Davis V. Davis, 268 N.E.2d 491, 131 IU.App.2d 

459. 

Neb.—Klabunde v. Klatmnde, 234 N.W.2d 837, 194 
Neb. 681. 

R.I._Gaccione v. Gaccione, 314 A.2d 423, 112 El. 

676. 

Utah-McBride v. McBride. 511 P.2d 730. 29 Utah2d 
459. 

Wash.—Carmichael v. Carmidiael, 490 P.2d 442, 5 
WasLApp. 715. 

Discretion held abused 

Wis.-Bemfeld v. Bemfeld. 164 N.W.2d 259,41 Wis.2d 
358. 

No jurisdiction to vacate 

Tex.—^Balazik v. Balazik, App. 2 Dist., 632 S.W.2d 939. 
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7JM). Ala.—Cooper v. Cooper, Civ.App, 401 So.2d 
99. 

8. IHscretion hdd not abused, etc* 

N.M.—Citty v. Citty, 524 P.2d 517, 86 N.M. 345. 
8.5. Wyo.— Mcntock v. Meniock, 638 P.2d 156. 

The court has discretion with respect 
to setting aside or modifying a decree 
while a delinquency as to support pay¬ 
ments exists.*'^® 


626 . 
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8J0 N D -Gill \ GiU, 211 N W Zd 374 

9 FU.—Hutchins v. Hutchins, App., 220 So 2d 43S 
Me-Revilk v Roillc, 370 A,2d 249 

Reasons of poblic policy, etc. 

(2) Other statements. 

Mina—Edmondson v. Edmondson. 226 NW2d 615, 
303 Mmn. 157 

Orcnmstaiices requiring candoo 

Wash.->CannK:hae! v. Carmichael 490 P 2d 442, S 
Wash App. 715 

10 La.-Call v Call App.. 274 So 2d 795. wnt ref.. 
Sup.. 277 So.2d 677. 

10.5. Md.~Pryor v. Pryor, 213 A.2d 545, 240 Md. 
224. 

10.10- Nev.—Moore v Moore, 336 P2d 1073, 75 
Nev. 189. 

10.15. Neb—Isom v. Isom, 126 N.W.2d 198, 176 
Neb. 344. 

JmisdictioB not subject to reserration after di- 
festment 

Nev.—Rush v. Rush, 410 P.2d 757. 82 Nev. 59 
Ex parte snbstantial charge improper 
KaiL-Gechter v. Gechter, 532 P.2d 1089, 216 Kan 
360. 

XiCA 
|R^ OW 

10 J5. Only wherein court granted soch power 

Okl.—Fisher v. Fisher. SS8 P.2d 391. 

Only with reference to certain snhject matter 
(XL—Grimshaw v. Grimshaw, App.. 581 P.2d 1329. 
10.30. Neb.—Hubbard v. Hubbard, 127 N.W.2d 503. 
176 Neb. 768-Zachry v. Zachiy. 175 N.W.2d 
616. 185 Neb. 336. 

What coQStitntBa an nnconsdonable result, etc. 
Neb.-Willie v. Willie, 93 N.W.2d 501, 167 Neb. 449. 
Refusal not miscarriage of jostice 
Comt—Monroe v. Monroe, 415 A-2d 819, 177 Conn. 
173, app. dism. 100 S.Ct. 20. 444 U.S. 801. 62 
LEd.2d 14. 

The court's authority to modify a 
divorce decree extends only to the ex¬ 
ecutory portions thereof.*®^^ 

1031. R.I.—Tente v. Tente, 314 A.2d 149, 112 RI. 
636. 

1035. Ga.—Piewett v. Prewett. 110 S.E.2d 638, 215 
Ga.42S. 

10.40. Tenn.—Snodgrass v. Snodgrass, 357 S.W.2d 
829, 49 Teim.App. 607. 

10.45. Change in dedsionai law considered 
N.Y.—Brown v. Brown, 335 N.Y.S.2d 846. 71 Misc.2d 
11 . 

1030. Mo.—Hedgecoith v. Hedgecoith. App., 463 
S.W.2d 596, app. after remand 486 S.W.2d 654. 
Okl—McNeal v. Robinson. 628 P.2d 358. 

Wis.-Chasc V. Chase, 122 N.W.2d 44, 20 Wis.2d 258. 
Modification prospectiTe 
Fla.—Simon v. Sunon, Af^.. 123 So.2d 41. 
lowa-Pucci V. Pucd, 143 N.W.2d 353, 259 Iowa 427. 
Modification as of date of application 
N.Y.—Roller v. Roller, 407 N.Y.S.2d 347, 64 A.D.2d 
854. 

10.70. lowa-Smith v. Smith. 120 N.W.2d 448, 254 
Iowa 1120. 

11 U.S.-ViIes V. Viks, C.A.Virgin Islands, 316 F.2d 
31. 

Ala.—Montgomery v. Montgomery, 155 So.2d 317, 275 
Ala. 364. 

Lloyd V. Uoyd, Civ., 292 So.2d 668,52 AUuApp. 
374—Prouty v. Prouty, Civ.App., 388 So.2d 1012. 
Ariz.—9ueley v. Sheeley, 458 P.2d 522, 10 ArixAf^. 
318-Alford v. Alford, 499 P.2d 732. 18 Ariz.App. 
1—Morphy v. Murphy, 547 P.2d 1102, 26 Aria. 
App, 301, 


Fla —Simon v Simon, App. 123 So 2d 4!—Sistrunk v 
Satnink, Ap^r, 235 So 2d 55—Barsuman v Barsu- 
mian, Af^, 235 So 2d 515 

Idaho—Goitsema v G<»tsema. 448 P 2d "77, 92 Idaho 
683—HcKJemann \ Hodemann, 533 P.2d 96, 96 
Idaho 602. 

Ill—Panervm \ Panerson, 170 SE.2d 11, 28 Ill 
App 2d -^6—Ta>lor v Taylor, 176 NE2d 640. 32 
ni.App.2d 45—Green v. Green. 229 N E.2d 565, 86 
ia.App 2d 362—Mancou v. Mancou, 237 N.E2d 
801. 95 IIlApp.2d 142—Scalfaro v. Scalfaro, 259 
N E 2d 644. 123 111 App.2d 23—Louthan v. Louth- 
an. App., 264 N E2d “^7.130 in.App.2d 286—Es¬ 
cort V. Escott, 325 SE2d 395, 26 Ill.App.3d 417. 

Ind.—Dufour v Dufoair, 273 N E2d 102, 149 lnd.App. 
404 

Iowa—Holesinger v Holesinger, 107 N W2d 247, 252 
Iowa 374—Coker v. Cdier, 113 N.W.2d 329, 173 
Neb 361-Smith v Smith, 120 N.W.2d 448, 254 
Iowa 1120-Brott v. Broti. 131 N.W.2d 829, 257 
Iowa 377—Smith %. Smith, 133 N.W2d 677, 257 
Iowa 584—Sandler v. Sandler, 137 N.W.2d 591, 
258 Io«m 84—Brawn v. Brown, 155 N.W.2d 426, 
261 Iowa 591—Dworak v. Dworak, 195 N.W.2d 
740. 

Md—Garland v. Garland, 321 A.2d 808, 22 MdApp. 
80. 

Mich.—Hettiger v. Hettiger, 195 N W 2d 10, 37 Mich. 
App. 43i-Yanz v. Yanz, 323 N.W.2d 489, 116 
Mich.App. 574. 

Minn —Kaiser v. Kaiser, 186 N.W.2d 678, 290 Minn, 
173. 

Miss.—Bracey v. Bracey, 408 So.2d 1387. 

Mo.—Chilcutt V, Baker, App., 384 S.W.2d 854-Hani. 
man v. Harrunan, App., 393 S.W.2d 106—D. J. N. 
V. J D. S., App.. 481 S.W.2d 539. 

Neb.—ard v. Card, 116 N.W.2d 21, 174 Neb. 124— 
Coker v. Coker, 117 N.W.2d 320, 174 Neb. 218. 

N.M.—Tuttle V, Tuttle, 343 P.2d 838, 66 N.M. 134. 

N.Y.—Brody v Brody. 252 N.Y.S.2d 1008. 22 A.D.2d 
646. affd. 226 N.E2d 539, 19 N.Y.2d 790, 279 
N.Y.S.2d 73—Lesman v. Lesman, 452 N.Y.S.2d 
935, 88 A.D.2d IS3. 

Gordon v, Gordon, 211 N.Y.S.2d 265, 27 
Misc.2d 948, motion den. 215 N.Y.S.2d 1020, 13 
A.D.2d 710. affd. 218 N.Y.S.2d 974, 13 A.D.2d 
983—Donneson v. Donneson, 350 N.Y.S.2d 831,76 
Misc,2d 520, affd. 350 N.Y.S.2d 999, 43 A.D.2d 
553. 

N.D.—Petersoi v. Petoson, 131 N.W.2d 726. 

Okl,—Ward v. Ward, 462 P.2d 659. 

Or.—Rorer v. Rorer, 500 P.2d 734, 10 Or.App. 479. 

RI.—Robinson v. Robinson, 2C^ A.2d 390, 99 RI. 
425—Heatheiton v. Heatberton, 290 A.2d 912, 110 
RI. 144. 

Tenn.—Long v. Long, Ak>., 488 S.W.2d 729. 

Utah—Kkin v. Klem, 511 P.2d 1284, 30 Utah2d 1. 

Va.-Featherstone v. Brooks, 258 S.E2d 513, 220 Va. 
443. 

Wis.—Dillon V. DUlon, 176 N.W.2d 362,46 Wis.2d 659. 

Wyo.—Beard v. Beard. 368 P.2d 953. 

Reason for rale 

(3) Other statements. 

Ala.—Brice v. Brice, 340 So.2d 792, on remand 340 
So.2d 795. 

Specificity in pleading not required 

N.C—White v. White, 252 S.E2d 698, 296 N.C. 661. 
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ILIO. Ala.—Montgemery v. Montgomery, 155 So.2d 
317, 275 Ala. 364. 

III.—Union Nat. Bulk & Trust Co. Elgin v. Green, 
399 N.E2d 313, 35 lU.Dec. 479, 80 Ill.App.3d 32. 

Or.—Reed v. Reed, 507 P.2d 55, 12 Or.App. 371. 

Wash.—Lambert v. Lambert. 403 P.2d 664,66 Wash.2d 
503. 

11,15. Iowa—HarweU v. Harwell 112 N.W.2d 868, 
253 Iowa 413. 

Wash.—Lambol v. Lambert. 403 P.2d 664,66 Wash.2d 
503. 

Change anst not hare been wiUiia knowledge mr 

conten^iation of coon at time of decree. 


Iowa—Smith v Smith, 133 N.W.2d 677, 257 Iowa 584. 
11 JO Idaho—Embree v Embrce, 380 P.2d 216, 85 
Idaho 443 

llJO Ala.—Bnce v. Brice, 340 So.2d 792, on re¬ 
mand 340 So.2d 795 

—Graybic! v. Graybiel, 297 N.W.2d 614,99 Mich. 
App. 30. 

Material changes necessary 
Ill.—Goldberg v. Goldberg, 332 N.E2d 710, 30 III. 
App.3d 769. 

1U5. Mo.—In re Marriage of Marek, App., 618 
S.W.2d 245. 

§ 168(2). -Time Within Which 

Court Must Act 

II. 50. Ala.—Saxon v. Saxon, Civ.App., 416 So.2d 

1029. 

Fla.—Wilder v. Wilder, App., 251 So.2d 311. 

Kan—Meyer v, Meyer, 495 P.2d 942, 209 Kan. 31. 
Okl.—Gnmshaw v. Grimshaw, App., 581 P.2d 1329. 
Time interval alone not sufficient to justify 
diemisfial for lacheS 

Fla.—Volpicella v. Volpicella, App., 136 So.2d 231. 

12. Conn.—Bunche v. Bunche, 429 A.2d 874, 180 
Conn. 285. 

Ga.—Tillotson v. Tillotson, 182 S.E2d 114, 227 Ga. 
593. 

Juneau v. Juneau, 105 S.E2d 913, 98 Ga.App. 
330. 

Ill—Craaybeek v. Craaybeek, 195 N.E.2d 738, 45 Ill. 
App.2d 256—Hokin v. Hokin, 243 N.E2d 579, 102 
IIl.App.2d 205. 

Ky.—Roberts v. Osborne, 339 S.W.2d 442. 

Unenrolled decree 

Md.—Hamilton v. Hamilton, 218 A.2d 684, 242 Md. 
24a cert. den. 87 8.0. 239, 385 U.S. 924, 17 
L.Ed.2d 147. 
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13. Ala.—Hallmark v. Hallmark, Civ.App., 381 So.2d 
641, writ den.. Sup., 381 So.2d 642. 

Ariz.—^Ferrante v. Ferrante, 555 P,2d 342, 113 Ariz. 
384. 

Ark.—Watkins v. Watkins, 412 S.W.2d 609, 242 Ark. 

200 . 

Cal.—Beeler v. Beeler, 14 CalRptr. 460, 193 C.A.2d 
548. 

Idaho—Perovitz v. Perovitz, 490 P.2d 320, 94 Idaho 
453. 

III. -Groak v. Groak, 212 N.E2d 139, 64 IlLApp.2d 

439. 

Mo.—Ruckman v. Ruckman, App., 337 S.W.2d 100, 
Neb.—Isom v. Isom, 126 N.W.2d 198, 176 Neb. 344— 
Hubbard v. Hubbard, 127 N.W.2d 503, 176 Neb. 
768. 

Nev.—Kramer v. Kramer, 616 P.2d 395, 96 Nev. 759. 
N.Y.—^Wheeler v. Stewart Mapping Service, 377 N.Y. 
S.2d 965, SO A.D.2d 308, affd. 366 N.E2d 286, 42 
N.Y.2d 847, 397 N.Y.S.2d 626. applying Tennessee 
law. 

One year after date of judgment 
(1) Wis.—Roddis V. Roddis, 118 N.W.2d 109, 18 
Wis,2d 118—Berafeld v. Bemfcld, 164 N.W.2d 259, 41 
Wis.2d 358. 

Wis.-Chasc v. Chase, 122 N.W.2d 44, 20 Wis.2d 258. 
Six months after trial and decision 
(1) Neb.—Dennis v. Dennis, 137 N.W.2d 694, 179 
Neb. 200. 

Effect 

Ala.—Perry v. Perry, Civ., 307 So.2d 540, 54 Ala.App. 
296. 

Mont.—In re Marriage of Sell, 630 P.2d 222. 
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14. Conn.—Kenworthy v. Koiworthy, 429 A.2d 837, 
180 Conn. 129. 

lU.—Sturdy v. Sturdy, 214 N.E2d 607, 67 IU.App.2d 
469. 
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Or.— Miller v. Miller. 365 P.2d 86 . 228 Or. 301. 
Divorce from bed and b<»rd 
(3) Other matters. 

Ky.—Gentry v. Gentry, 318 S.W.2d 870. 

In Ohio 

(2) Ohit^Krechman v. Krechman, 170 N.£.2d 91, 
no Ohio App. 554. 

(9) Other matters. 

Ohio— Fisher v. Fisher, 220 N.E2d 686 , 8 Ohm App.2d 
105. 

In Pennsylvania 

(I) Pa,_^Buncher v. Buncher, 217 A.2d 861, 207 

Pa.Super. 322. 

(5) Showing of extrinsic fraud required after term 
time. 

Pa.—Buncher v. Buncher. 217 A.2d 861, 207 Pa.Super. 
322. 

Modification at any time 
N.Y.—Ddtch V. Dcitch, 177 N.Y.S.2d 891, 12 Misc.2d 
980. 

DevisibUity of divorce from property provision 
of decree 

Cal.~Lopez v. Lopez. 48 Cal.Rptr. 136, 408 P.2d 744. 
63 C.2d 735. 
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Cal —Valenzuela v. Valenzuela, 336 P.2d 25, 168 
‘ C.iA2d 565. 

Ga.—Baker v. Baker, 144 S.E2d 529, 221 Ga. 332. 
jjj __gjatkovich v. Bratkovich, 180 N.E2d 716, 34 
Ill«App.2d 122. 

Decree held not void 

(1) Ala.— Aiello v. Aiello, 133 So.2d 18, 272 Ala. 
505. 

17. Ala.— Titus V. Nicheiser, 114 So.2d 242, 269 Ak. 
493. 

CaL— Eischcn v. Eischcn, 342 P.2d 37, 172 CA.2d 158. 
Action barred by delay 

Tenn.-Hai v. HiU, 326 S.W.2d 851,46 TennApp. 196. 

Fhnid as to Jnrisdictkm or testimony 

(2) Other matters. 

Pa.-Tanis v. Tanis. 213 A.2d 102, 206 Pa.Super. 213. 
Application may be filed at any time 
cS._lngels V. Ingds, 487 P.2d 812, 29 CdoApp. 
585. 

IS Cal— Momphrey v. Superior Court In and For 
City and County of San Francisco, 19 Cal.Rptr. 
888, 201 CA.2d 160. 

Ga.—Towns v. Towns, 250 S.E2d 453, 242 Ga. 580. 
irch.-Postai V. Postal. 323 N.w.2d 491, 116 hfich. 
App. 578. 

Discretion not abused in denying motion be¬ 
cause of laches 

CaL— Heathman v. Vant, 343 P.2d 104, 172 C.A2d 
639. 
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20.15. Time for attack 

^-Thomas v. Thomas, 146 S.E2d 724, 221 Ga. 65L 

§ 169. 

2030. Cal.—HakJane v. Haldane, 42 CaLRptr. 828, 
232 C.A.2d 393. 

Ga.—M uDinsx v. MuIIinax, 211 S.E2d 1,233 Ga. 271. 
Ind.-In r^ Marriage of Robbins. 358 N.E2d 153, 171 
IndApp. 509. 

La.— LeKanc v. LeBlanc, AR)*, 162 So.2d 838. 

Me.— Revillc v. Rcvaic, 370 A2d 249. 

N^.-Kai Sing Lam v. Neng Yee Lam, 478 P.2d 146, 
86 Ncv- 

Q](L„Plslter V. Rsher, 558 P.2d 391. 

Pa.—Uidiaffl V. Ujdiam, 78 York 70. 

Tex.-Arrf»cr v. Archer. Civ.App., 368 S.W.2d 118. 

Iiiewiy efcareted erUeiice 

f3> Other matters. 

lll-Doody V. Doody. 190 N.E2d 734, 28 ni.2d 191. 


. Grounds for Relief 


IikL—F arlej- v. Farley. 359 N.E2d 583, 172 IndApp. 

120 . 

Kan.—Martin v. Martin, 623 P.2d 527, 5 Kan. App 2d 
670. 

No legal groonds 

La.—^Airhart v. Man^, App. 5 Or.. 428 So.2d 1179. 

N.C—Edwards v Edwards. 256 S.E2d 728, 42 N C 
App. 301. 

Okl .—Bradshaw v. Bradriiaw, App., 578 P.2d 76Z 

2035. Neb.—Z«*ry v. Zachry, 175 N.W.2d 616, 185 
Neb. 336>-Foust v. Foust, 178 N W.2d 284, 185 
Neb. 656. 

N.H.—Fortin v. Fortin, 208 Aid 447, 106 N.H. 208. 15 
A.LR3d 755. 

20.60. Ga.—Newton v. Newton, 175 S.E.2d 543, 226 
Ga. 440. 

Grouads existing when decree was rendered 

Ga.—McNeal v. Griner, 266 S.E2d 148. 245 Ga. 477. 

(1) Decree fina! as to existing conditions. 

Ala.—Jones v. Jones, Qy.A{^, 392 So.2d 11%, wnt 
den.. Sup., 392 So.2d 1198. 

Facts beU not to wmrant modification or set¬ 
ting aside 

(9) Ky.-Gann v. Gann, 347 S.W.2d 540. 

No grounds 

Minn.—Hedstrom v. Hedstrom, 232 N.W.2d 419. 304 
Minn. 588. 
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20.65. Iowa—HarweU v. Harwell, 112 NW.2d 868 , 
253 Iowa 413. 

Mont.—In re Marriage of Tesch, 648 P.2d 293, 199 
Mont. 240. 

Neb.-WUlie v. Willie. 93 N.W.2d 501, 167 Neb. 449. 

N.M.—Nichols v. Nichols. 648 P.2d 780, 98 N.M. 322. 

Pa.—Roach v. Roach. 418 A.2d 742, 275 Pa.Supcr. 320. 

Warii.—Hurta v. Hurta, 605 P.2d 1278, 25 Wash.App. 
95. 

iJeck of counsel 

(3) Other instances. 

Ala.—Sangster v. Sangster, GvApp., 366 So.2d 1136. 
Facts held to warrant setting aside 
(2) Other facts. 

Fla.—^Batiy v. Barry, App., 324 So.2d 644. 

Ga.—Adair v. Adair, 142 S.E2d 251. 220 Ga. 852. 

IE—'Bradshaw v. Bradshaw, 216 N.E2d 513, 69 Ill. 
App.2d 91—Leach v. Leach, 325 N.E2d 19, 26 
mApp.3d 241. 

Iowa—In re Marriage of Bauder, App., 316 N.W.2d 
697. 

N.Y.—Oloff V. Oloff, 387 N.Y.S.2d 156, 54 A.D.2d 
584—Ross V. Ross, 443 N.Y.S.2d 419. 84 A.D.2d 
569, affd. 434 N.E2d 717, 55 N.Y.2d 999, 449 
N.Y.S,2d 481. 

Ohio—Fisher v. Fisher, 220 N.E2d 686 , 8 Ohio A|>p.2d 
105. 

DeRyt v. DeRyt, 215 N.E2d 698, 6 Ohio St2d 
31, 16 A.LE3d 271. 

Pa.—Tcriberry v. Teribcrry, 232 A2d 201, 210 Pa.Su¬ 
per. 54. 

Tex.—MUler v. Miller. Civ.App.. 487 S.W.2d 382, err. 
ref. no rev. err. 

Facts held not to warrant modification or set¬ 
ting aside 

(9) Ark.—Colvin v. Colvin, 595 S.W.2d 685, 268 

Ark. 306-Smith v. Smith, 612 S.W.2d 736, 272 Ark. 

199. 

Cal.—Barber v. Barber, 88 CaLRptr. 434, 8 C.A3d 956. 

Conn.—^Monroe v. Monroe, 413 A2d 819, 177 Conn. 
173. app dism. 100 S.a. 20, 444 U.S. 801, 62 
L.Ed.2dl4. , 

D,C—Unger v. Unger, MunApp., 174 A.2d 84. 

Fla.—Steams v. Szikney, App., 386 So.2d 592. 

Ga.—Milholiin v. MilhoIUn, 106 S.E2d 33. 214 Ga. 
571—Hardin v. Hardin, 126 S.E2d 216, 218 Ga. 
39 -^tterson v. Patterson, 132 S.E2d 201, 219 
Ga. 186-4damiing v. Manning, 154 S.£.2d 226, 
223 Ga. 202—Dyal v. Dyal, 157 S.E2d 274, 223 
Ga. 592—Ncwtwi v. Newton, 175 S.E2d 543, 226 
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Ga. 440—Smith v. Smith. 185 S E2d 78, 228 Ga. 
311 

Kiser V Kiser, 114 S E2d 397, 101 Ga.App. 511. 
Ill—Jordon v. Jordon, 349 N.E2d 116, 38 IllApp.3d 
781 

Mich.-Postill V. Postill. 323 N.W.2d 491. 116 MicE 
App 578 

Mo —Dewey v Dewey, Aj^, 544 S W,2d 857. 
Mont--Allen v Allen, 575 P.2d 74, 175 Mont, 527. 
Neb.-Haen v. Hacn, 314 N.W2d 276. 210 Neb. 380. 

N Y.—Tetenbaum \ Tetenbaum, 432 N.Y.S.2d 7K), 78 
AD 2d 851 

Utah—Howard v. Howard, 601 P.2d 931. 

Wis—Brevak v Brevak, App., 280 N.W.2d 329, 90 
Wts.2d 556 

Frtnd held not shown 

Idaho—Coombes v. Coombes, 430 P.2d 95, 91 Idaho 
729. 

IE—Filko V Filko, 262 N E.2d 88. 127 IllApp.2d 10. 
Iowa—Lundberg v. Lundberg, 169 N,W,2d 815. 

Ky.—Greenwell v Greenwell, 449 S.W.2d 21. 

Md.—Bebermeyer v. Bebermeyer, 215 A.2d 463, 241 
Md. 72 

Mich.—Baum v. Baum, 173 N.W.2d 744, 20 Mich.App. 
68. 

Mo.—Godsy v. Godsy, App., 565 S.W.2d 726, cert den. 

99 S.Ct. 445, 439 U.S. 960, 58 L.Ed.2d 419. 
Okl.-Goff V. Goff. 396 P.2d 513. 

Or.-.MiUer v. MUler, 365 P.2d 86, 228 Or. 301. 

Pa.—Wisecup v. Wisecup. 154 A.2d 332, 190 PaSuper. 
384. 

Utah—Haner v. Haner, 373 P.2d 577, 13 Uiah2d 299. 
Wyo.—Welsh v. Welsh, 469 P.2d 404. 

Amendment or modification warranted 

Fla.—Turner v. Turner, App., 192 So.2d 787. 

Miss.—Saveli v. Saveli. 290 So.2d 621. 

N.Y.—Almodovar v Almodovar, 284 N.Y.S.2d 910, 55 
Misc.2d 300. 

Best mterests of minor child 

N.D.—Kinsclla v. Kmsella, 181 N.W.2d 764. 

Motion properly denied 

Ga.—Bradberry v. Bradberry, 208 S.E.2d 469, 232 Ga. 
651. 

21. Alaska—Stone v. Stone, 647 P.2d 582. 

Cal.—^Blackman v. Blackman, 31 Cal.Rptr. 413, 216 
CA.2d 792. 

Fla.—Mayo v. Mayo, App., 344 So.2d 933. 

Okl.-Ricc V. Rice, 603 P.2d 1125. 

Where court had jurisdiction i^peal sole reme¬ 
dy 

Ark.—Dunbar v. Dunbar, 387 S.W.2d 340,239 Arit. 89. 
Vacation or opening held proper 
Cal.—In re Marriage Jacobs, 180 Ca!.Rptr. 234, 128 

C.A.3d 273. 

Vacation, setting aside, or opening hdd not 
justified 

Mkh.—MacAithur v. Miltich, 313 N.W.2d 297, 110 
MicEApp. 389. 

page 676 

21.5. Pa.—McLaughlin v. McLaughlin, 184 A2d 130, 
199 PaSuper. 53—Contakos v. Contakos, 205 
A.2d 619, 204 PaSuper. 445—Tanis v. Tanis, 213 
A2d 102, 206 PaSuper. 213. 

22. Only by direct appeal 

Tex.—In re GUhnan's Marriage, Civ.App., 507 S.WJd 
610, err. dism. 

22.5. Ga—Brown v. Brown, 122 S.E2d 90. 217 Ga. 
231. 

25. Ala—Killough v, Killough, OvApp., 373 So.2d 
336. 

Death during six months period foUowing de¬ 
cree 

D.C—Sauttder v. Hanson, CA., 327 F.2d 889, 117 
U.S.App.D.C 191, cert. den. 85 S.Q. 41, 379 U5, 
820, 13 L.Ed.2d 31. 
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24 UL—CoIIins v Colhns, 151 NE2d S13, 14 hi Id 

Pa —McUaghlin v McLaughlin. IS4 A.Zd 130, 199 
Pa,Super 53—Tams \ Tams, 213 4 2d IG2, 206 
Pa.Super 213 

Prior Birruge sot shown 

Pa.—Wisccup V >^^lsecup, 154 A 2d 332, 190 Pa-Sucer 
384 

25. Fiiiare to establish causes of action com¬ 
plained of 

K.y—Maulella v. Mauklla, 455 N.YS.2d 10^, 90 
AD 2d 535. 

26. Facts noi warrantiiig vacation 

S D —Bettger \. Bettger, 280 N '^.2d 915. 

Tex.—Adams v Adams. OvApp, 420 S.W2d 456. 
27 Iona—la re Maskei’s Mamage, 225 N.W.2d 115 
Ohio-Cobb v. Cobb, 174 N.E.2d 290. 112 Ohio App. 
19 

Or—Swint V. Swint, 395 P2d 114, 238 Or 367 
Adultery of libelant 

(2) Wh—Roddis V Roddis, 118 N.W.2d 109, 18 
Wis.2d 118. 

Change in statute 

N.Y —Almodovar >. Almodovar, 284 N Y.S.2d 910, 55 
Misc2d 300. 

Evidence nnavaiiable at trid 

III—Place V. Place. 266 N.E2d 170, 132 Ill.App.2d 
124. 

N.D.—Gill V. Gill, 211 N.W.2d 374. 

Failme to comport with recent court decisioDs; 

not re<Kiired to strike 

Fla.—Kelly v. Kelly, App., 361 So.2d 428. 

Rjvmrsal of prior equity jndgment fmming basis 
of divorce jod^wnt 

Mass.—Ross v. Ross, 430 N.E2d 815, 385 Mass. 30. 
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30. AIa.-Hilbish v. Hilbish, Ctv.App., 415 So.2d 
1114. 

38.5. N.D.—Bettger v. Bettger. 280 N.W.2d 915. 

Various other matters have been 
held not to constitute grounds for set¬ 
ting aside the decree.^* 

38.10. Ga.—King v. King. 251 S.E2d 516, 242 Ga 
770. 

Mo.—Glkk V. Glkk, 372 S.W.2d 912. 

Or.—Miller v. Miller, 365 P.2d 86, 228 Or, 301. 

Pa—Upham v. Upfaam, 78 York 70. 

Teim.—Penland v. Penland, 521 S,W.2d 222. 

Tex.—Campbell v. Campbell, Civ.App., 586 S.W.2d 
162, err. gr. 

39. lowa-Lemke v. Lemke. 206 N.W.2d 895- 
Copic V. Copic, App.. 325 N.W.2d 766. 
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40. Vl—W ellington v. WeHington, 205 A.2d 568, 124 
VL 401. 

41. S.D.— Rogers v. Rogers. 351 N.W.2d 129. 
NegUgence of counsel not attribnted to spouse 
N.C.—Wood V. Wood. 252 S.E2d 799, 297 N.C. 1. 

42. Cal.—McLellan v. McLellan, 100 Cal.Rptr. 258, 
23 CA.3d 343. 

43. IIL—Groak v. Groak, 212 N.E2d 139, 64 lU. 
App.2d 439. 

OkL—Turner v. Turner. 330 P.2d 371. 

Vt—Wellington v. Wellington, 205 A.2d 568, 124 Vt. 
401. 

Extrinsic 

Cal—Lopez v. Lopez. 48 Cal.Rptr. 136,408 P.2d 744, 

63 C.2d 735. 

In le Marriage of Carletti, 126 CalRptr. I, 53 
C.A.3d 989. 

On the other hand it has been held 
that ^^mistake^ inadvertence or excusa¬ 


ble neglect will not support a petition 
to vacate a judgment.^"* 

433 lovva—Copic v Copic, App, 325 N W'.2d 766. 

44. ND—Zundei v Zundel 146 N.W.2d 896- 
Klaiidt V. Klaudt, 156 NW2d 71 
Or —Harder v. Harder. 619 P.2d 1367, 49 Or. App. 582. 
W« —Ennis v Emus, App, 276 N.W 2d 341. 88 Wis.2d 
81 

Solicitor’s mistake 

(2) Other matters 

Tenn—Moore v Moore, 460 SW2d 844, 224 Tenn 
611, 

Tex—Swearingen \ Swearingen, Civ App,, 487 S W,2d 
784, err. dism. 

Mistake of law 

Mich.—Blaske v Blaskc, 189 N.W.2d 713, 33 Mich. 
App 210 

45 Cal—Padgett v Padgett, 18 Cal.Rptr. 789, 199 
C A.2d 652 

Wis —E-V E-, 204 N.W.2d 503, 57 Wis.2d 436. 

46. Ala.—McLaughlin v. McLaughlin. Civ., 302 So.2d 
233, 53 Ala.App. 545. 

47. Pa.—Lesko v. Lesko. 21 D. & C.2d 547. 

483. Use of tranquilizer pills 

Mo—Smith V. Smith, App., 429 S.W.2d 771. 

An order sending a spouse for treat¬ 
ment in a proceeduig under a statute 
providing for involuntary hospital¬ 
ization of certain persons who are men¬ 
tally iU, not constituting an adjudica¬ 
tion of insanity, does not render voida¬ 
ble the divorce decree against the 
spouse who had not been insane or 
unable to defend the divorce suit.^* 

48.6. Mo.—Murphy v. Murphy, 358 S.W.2d 778. 
48.10. Appearance by guardian 
Iowa—Conklin v. Conklin, 132 N.W.2d 459, 257 Iowa 
259. 

49. U.S.—Perry v, Richardson, D.CPa., 336 F.Supp. 
451—James v. Richardson, D.C.N.Y., 367 ESupp. 
736. 

Ariz.—Bates v. Bates, 400 P.2d 593, I Ariz-App. 165. 
Cal.—Hull V. Superior Court of Los Angeles County, 5 
CalRptr. 1. 352 P.2d 161, 54 C2d 139. 

Blackman v. Blackman, 31 CaI.Rptr. 413, 216 
C.A.2d 492—Cochran v. Cochran, 91 Cai.Rptr. 
630, 13 C.A.3d 339—In re Edwards' Ecfaif, 102 
Cal.Rptr. 216, 25 C.A.3d 906. 

D.C.—Mozick v. Mozick, App., 245 A.2d 643. 

Fla.—VdpicclU V. VolpiccIIa, App., 136 So.2d 231— 
McCormick v. McCormick, App., 181 So.2d 220. 
Ill—Roth v. Roth, 256 N.E2d 838, 45 Ill2d 19. 

Groak v. Groak, 212 N.E2d 139, 64 m.App.2d 
439—Deahl v. Deahl, 300 N.E2d 497, 13 III 
App.3d 150—Leach v. Leach, 325 N.E2d 19, 26 
lllApp.3d 241. 

Iowa—In re Marriage of Bauder, App., 316 N.W.2d 
697. 

Md.—Schneider v. Schneider, 370 A.2d 151, 35 Md. 
App. 230. 

Mich.—Jewell v. JeweU, 99 N.W.2d 351, 358 Mich. 1. 
Miss.—Zwerg v. Zwerg, 179 So.2d 821, 254 Miss. 8. 
Mo.—Buford v. Buford, App., 433 S.W.2d 38. 

N.H.—Lester v. Lester, 252 A.2d 429, 109 N.H. 359. 
N.C—Hopkins v. Hopkins, 151 S.E2d 11, 268 N.C 
575. 

Ohio—McGill v. McGUI, App,, 179 N.E2d 523, app. 

dism. 186 N.E2d 850, 174 Ohio St. 107. 

Pa.—Mascittlli v. MasciuHi, 75 Dauph. 398, affd. 194 
Pa.Supcr. 646, 169 A.2d 562. 

Vt.—Wellington v. WelUngton, 205 A.2d 568, 124 Vt. 
401. 

Wis.—Houston v. Houston, 134 N,W.2d 433, 27 Wis.2d 
301. 


Rule limited 

(2) Utilized in exceptional cases. 

Pa.—Wisecup V Wisecup, 154 A.2d 332, 190 Pa.Supcr. 
384 

(3) Other statements. 

Mich —Baum v. Baum, 173 N.W.2d 744, 20 Mich.App. 

68 . 

Decree nisi 

Mass.—Scholz v. Sebolz, 324 N.E.2d 617, 367 Mass 
143. 
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49J5, Mo.—CJ,S. dted in Hemphill v. Quigg, 355 
S.W.2d 57. 

50. Ala.—Lindley v. Lindley, 150 So.2d 746, 274 Ala. 
570. 

Ky.—McDaniel v. McDaniel, 383 S.W.2d 344. ^ 
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51. Ariz.—Bates v. Bates, 400 P.2d 593, 1 Ariz.App. 
165. 

Cal.—Taliaferro v. Taliaferro, 339 P.2d 594, 171 C.A.2d 

Mich.—CJ.S. dted in Jewell v. Jewell, 99 N.W.2d 351, 
352, 358 Mich. 1. 

N.C.—Denson v. Denson, 122 S.E2d 507, 255 N.C 
703. 

Okl—Beyer v. Beyer, 390 P.2d 865. 

Ala.—McLaughlin v. McLaughlin, Civ., 302 So.2d 233, 
53 Ala.App. 545. 

Ark.—Jackson v. Jackson, 490 S.W.2d 809, 253 Ark. 
1033. 

Cal.—Lopez v. Lopez, 48 Cal.Rptr. 136, 408 P.2d 744, 
63 C.2d 735. 

Fla.—^First Nat. Bank of Clearwater v. Bourquin, App., 
310 So.2d 310. 

Ga.—Kiser v. Kiser, 114 SJ5.2d 397, 101 Ga.App. 511. 
Idaho—Willis v. Willis, 460 P.2d 396, 93 Idaho 261. 
Ill.—Wienhoeber v. Wienhoeber, 202 N.E2d 864, 53 
IllApp.2d 387—Filko v. Filko, 262 N.E2d 88 , 127 
m.App.2d 10 . 

Ind.—Wellington v. Wellington, 304 N.E2d 347, 158 
Ind.App. 649. 

Iowa—Cook V. Cook, 146 N.W.2d 273, 259 Iowa 825. 
La.—Poitevcnl v. Poiteveni, App., 152 So.2d 256, writ 
ref. 153 So.2d 884, 244 La. 672. 

Md.-Gray v. Gray, 228 A.2d 441, 245 Md. 713, cert 
den. 88 S.Ct. 468, 389 U.S. 972, 19 L.Ed.2d 463, 
reh. den. 88 S.Q. 766, 389 U.S. 1059, 19 L.Ed.2d 
862. 

Mich.—Edgar v. Edgar, 115 N.W.2d 286, 366 Mich. 
580. 

Mo.—Bernstein v. Bernstein, App., 351 S.W.2d 46. 
Nev.—Smith v. Smith, 419 P.2d 295, 82 Nev. 384. 
Or.—Miller v. Miller, 365 P.2d 86, 228 Or. 301. 

Tex.—Raney v. Mack, Civ.App., 504 S.W.2d 527. 

Fraud held not shown 

Cal.—In re Marriage of Guardino, 156 Cal.Rptr. 883, 
95 CA.3d 77. 

Ill—Jordan v. Jordan, 349 N.E2d 116, 38 IU.App.3d 
781. 

Mont—Miller v. Miller, 616 P,2d 313. 

Evidence held sufficient to show fraud 
Fla.—Corrigan v. Corrigan, App., 184 So.2d 664, 
Grounds insufficient 

Minn.—Hedstrom v, Hedstrom, 232 N.W.2d 419, 304 
Minn. 588. 

51.5. Ga.—King v. King, 251 S.E2d 516, 242 Ga. 
770. 

Ill— Plavec V. Plavec, 174 N.E2d 578, 30 m.App.2d 
345— Wienhoeber v. Wienhoeber, 202 N.E2d 864, 
53 IllApp.2d 387. 

Mich.—CJ.S. dted in Jewell v. Jewell, 99 N.W.2d 351, 
352. 358 Mich. 1. 

Nev.—AWabe v. AWabe, 441 P.2d 691, 84 Nev. 392, 
cert. den. 89 S.Q. 668, 393 U.S. 1042, 21 L.Ed.2d 
590. 
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51.10. Statement of intention not justifying 
reliance 

Ind—Wellington v. Wellington, 304 NE2d 347, 158 
Ind.App. 649. 

51.15. Mo.~F. V. F., App., 333 S.W.2d 320. 

Tex.—Chapman v. Chapman, Civ.App., 591 SW.2d 
574. 

52. Cal.—Lopez v. Lopez, 48 CaI.Rptr 136,408 P.2d 
744, 63 C.2d 735.- 

Eischcn v. Eischen, 342 P.2d 37, 172 C.A.2d 
158—Sell V. Sell, II CaI.Rptr. 314, 189 CA.2d 
389—Rt^inson v Robmson, 17 Cal.RjHr 786, 198 
CA.2d 193—Coffelt v. Coffelt, 40 Cal.Rptr. 513. 

229 C.A.2d 659—Cope v. Cope, 40 Cal,Rptr. 917, 

230 C.A.2d 218. 

—Hemphill by and through Bums v. Hemphill, 316 
S.W.2d 582. 

Vincel v. Vincel, App., 439 S.W.2d 227. 

What constitutes extrinsic or collateral fhind 
(1) Pa.—Wisecup v. Wisecup, 154 A,2d 332, 190 
Pa.Super. 384. 

McLaughlin v. McLaughlin, 25 D. & C2d 288. 
(5) Other statements. 

Pa.—McLaughhn v. McLaughlin, 184 A,2d 130, 199 
Pa.Super. 53—Tanis v. Tanis. 213 A.2d 102, 206 
Pa.Super. 213. 

Fraud held intrinsic and not extrinsic 
Fla.—Macfadden v. Muckerman, A^p., 116 So.2d 448. 
Mont.—Lance v. Lance, 635 P.2d 571, 195 Mont. 176. 
Ncv.—Colby V. Colby, 369 P.2d 1019,78 Nev. 150, cert 
den. 83 S.Ct 186, 371 U,S. 888, 9 L.Ed.2d 122— 
Manville v. Manville, 387 P.2d 661, 79 Nev. 487. 
Pa.—McLaughlin v. McLaughhn, 184 A.2d 130, 199 
Pa.Super. S3. 

Tex,—Raney v. Mack, Civ.App„ 504 S.W.2d 527—Lee 
V. Lee, Civ.App., 509 S.W.2d 922, err. ref. no rev. 
err. 

Misrepresentations held not to affect jurisdic¬ 
tion 

III—PUvec V. Plavec. 174 N.E.2d 578, 30 m.App.2d 
345. 
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52,5. Pa.—Contakos v. Contakos, 205 A.2d 619, 204 
Pa.Super. 445. 

Matters held not to warrant setting aside decree 

Mo.—F. V. F., App., 333 S.W.2d 320. 

52.10. Mo.—Hemphill v. Quigg, 355 S.W.2d 57. 

52.15. Mich.—Jewell v, JcwcU, 99 N.W.2d 351, 358 
Mich. 1—Baum v. Baum. 173 N.W.2d 744, 20 
MichApp. 68. 

Denial not error 

Ga.—Rowdl V. Rowell 227 S.E2d 259, 237 Ga. 234. 
52 JO, Discretion held not abused 
Cal.—Blackburn v. Blackburn, 32 aiRptr. 794, 219 
CA.2d 16. 

53. U.S.—Perry v. Richardson, D.CPa., 336 F.Supp. 
451. 

Ark.—Fair v. Fair, 341 S.W.2d 22, 232 Ark. 800. 
m.— Goode V. Goode, 281 N.E2d 438, 4 Ill.App.3d 
657. 

Ky.—Cottrell v. Cottrell 502 S.W.2d 80. 

Pa.—McLaughlin v. McLaughlin, 184 A.2d 130, 199 
Pa.Super. S3. 

Fhwdnlent affidavit 

Fla.—Gravel v. Bailey, App., 187 So2d 667. 

53J. Teim.—Moore v. Moore, 431 S.W.2d 754, 222 
Tenn. 1, a|^. after remand 460 S.W.2d 844, 224 
Tenn. 611. 

Utah—St Pierre v. Edmonds, 645 P.2d 615. 

55. Tenn.—Knight v. Knight, 458 S.W.2d 803, 62 
Tenn.An>. 70. 

Bigamous marriage 

Fla.—Groover v. Groover, App., 383 So.2d 280. 
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57. Fnuid in establishieg residence 
(2) K>.—McDaniel v McDaniel 383 SW.2d 344 
Motion dismissed 

N.C—Stokley v Stokiey, 227 S E2d 131, 30 N C App 
351. 

59. Mo.—Vincel v Vincel App.. 439 S.W 2d 227. 

60. La—LeBIanc v LeBlanc, App.. 162 So.2d 838 

Knowledge of perjnred testimony 

III—Kilbnde v. Kilbnde, 212 N.E2d 252, 64 III 
App.2d 355. 
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60,10. Judgment procnred by perjnred testi¬ 
mony as voidance, not voM 

N J —Pavlicka v. Pavhcka. 202 A.2d 200, 84 N J.Super. 
357 

60JO. Or—Jones v Jones. 557 P2d 239, 276 Or. 
1125. 

60 J5. Illegal exaction required 

Fla.—Pans v. Pans. App. 1 Dist.. 412 So.2d 952. 

61. Duress held not shown 

Ala.—Shapiro v. Shafuro, 190 So.2d 548, 280 Ala. 115. 
Reiss v. Reiss, Civ., 243 So.2d 507, 46 Ala.App 
422, writ den. 243 So.2d 514, 286 Ala. 737 
Mich —Banner v. Banner’s Estate, 206 N.W’.2d 234, 45 
Mich.App. 148 

Period of freedom from duress 

Ga.—Finch v. Finch, 218 S.E2d 627. 234 Ga. 899. 

62. Ncv.—Muscelli v. MuscelU. 604 P.2d 1237, 96 
Nev. 41. 

64. Pa.—Buncher v. Buncher, 217 A.2d 861, 207 Pa. 
Super. 322. 

In absence of clear showing of coercion, imposi¬ 
tion, or fraud, etc. 

Pa.—Tams v. Taras, 213 A.2d 102, 206 Pa.Super. 213. 
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65. CoUnsion must be apparent from face of 
record 

Pa.—Taras v. Tanis, 213 A.2d 102, 206 Pa.Supcr. 213. 
69J0. Ga.—Baker v. Baker, 113 S.E2d 113, 215 Ga. 
688—King v. »ng, 251 S.E2d 516, 242 Ga. 770. 

Factors considered in determinatioa 

Ala.—Multer v. Multer, 195 So.2d 105, 280 Ala. 458. 

Not ftweclosed by failure to file special limited 


III—Francisco v. Francisco, 404 N.E2d 537, 39 IM.I>ec. 
153, 83 IllApp.3d 594. 

70. Ala.—CJ,S. Mack letter sommary quoted in Har- 
tigan v, Hartigan. 128 So.2d 725, 732, 272 Ala. 67. 

Ill—Kelly V. Kelly. 434 N.E2d 55, 61 IllDec. 118, 105 
IllApp.3d 136. 

Tex.—Ex pane Balazik, A^. 2 Dist., 631 S.W.2d 198. 
Jurisdiction held not lost 
(2) However, the decision in Collins v. Collins, 144 
N.E.2d 845, 14 IllApp.2d 350, has been reversed on the 
ground that decree was void for lack of jurisdiction of 
the subject matter. 

Ill—Collins v, Collins, 151 N.E2d 813, 14 Ill2d 178. 

Jurisdiction held shown 

III—Jordan v. Jordan, 349 N.E2d 116, 38 m.App.3d 
781. 

Meritorious defense need to be shown of alleged 
Ark.—Graham v. Graham, 495 S.W.2d 144, 254 Ark. 
646. 

71. Cal.—In re Marriage of Park, 165 CalRptr. 792, 
612 P.2d 882. 

Fla-—Chavez-Rey v. Chavez-Rey, App., 213 So.2d 596. 
Ga.—Allen v. Allen, 127 S.E2d 902, 218 Ga. 364—Tal- 
lant V. Tallant, 178 S.E2d 887, 227 Ga. 26. 
Idaho-Wood v. Wood, 597 P.2d 1077, 100 Idaho 387. 
Tenn.—Overby v. Overby, 457 S.W.2d 851, 224 Tenn. 
523. 

Wyo.—Emery v. Emery, 404 P.2d 745. 
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Jurisdiction held shown 

Nev -Colb> \ Colbv, 369 P 2d 1019, 78 Nev 150. cert, 
den 83 SCt IS6. 371 U.S. 888. 9 LEd.2d 122, 
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72. Utah—Farle> v Farley, 431 P2d 133. 19 Utah2d 
301 

75 Mo—Gomez v Gomez. 336 S.W.2d 656. 

78. Del—E. A. S V E J. S.. FamCt., 415 A.2d 792. 
Fla.—Chave 2 -Re> v Chavez-Re>, App, 213 So.2d 596 
Wash.—Dkmhy v. Dlouhy, 349 P.2d 1073, 55 W’ash.2d 

718 

Compliaace found 

Ala—West v. West. Civ., 264 So.2d 898, 48 Ala.App 
356. 

79. Ala.—McEntire v McEntire, Civ.App, 345 So.2d 
316. 

Neb—Lawson v Lawson, 174 N.W2d 202, 185 N«b. 
164. 

R.I.—Baton v. Baton, 281 A.2d 295, 109 R.I. 115. 
Recondliatioii state of mind determined by evi¬ 
dence 

Mont—Miller v Miller, 616 P 2d 313. 

Incidents of reconciliation stated 

Mont.—Miller v. Miller, 616 P.2d 313. 

79.5. Cohabitation not condonation 
Ark.—Elerson v. Elerson. 640 S.W.2d 460, 6 Ark.App. 
255. 
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80.10 La.—Sylvester v. Sylvester, App., 137 So.2d 
716, am. on oth. grds.. 146 So.2d 154,243 La. 663. 
N.C—Rouse V. Rouse. 128 S.E2d 865, 258 N.C. 520. 
82. Ariz.—Davies v. RusseU, 325 P.2d 402, 84 Anz. 
144. 

N Y.—Jacobs v. Crane, 180 N.y.S.2d 398, 15 Misc.2d 
172. 

§ 170. — Persons Entitled to Re¬ 
lief 

Library References 
Divorce ^165(2). 

85.50. Hawaii—Clifford v. aiffi^d, 42 Haw. 279. 
Neb.—Wilhe v. Willie, 93 N.W.2d 501, 167 Neb. 449— 
Hubbard v. Hubbard, 127 N.W.2d 503, 176 Neb. 
768—Lawson v. Lawson, 174 N.W.2d 202, 185 
Neb. 164. 

85.55. Judgment of sqmration 
(1) N.Y.—Lebensfeld v. Lebensfeld, 207 N.Y.S.2d 
330, affd. 213 N.Y.S.2d 183,13 A.D.2d 547-Gianchel* 
li v. Granchclh, 221 N.Y.S.2d 179, 31 Misc.2d 838. 

(4) N.Y.—Lebensfeld v. Lebensfeld. 207 Ry.S.2d 
330, affd. 213 N.Y.S.2d 183, 13 A.D.2d 547. 

86. Ala.—McLaughlin v. McLaughlin. Civ., 302 So.2d 
233, 53 Ala.App- 545. 

Cal.—In re Mamage of Park, 165 Cal.Rptr. 792, 612 
P.2d 882. 

Ga.—Dunn v. Dunn, 144 S.EM 758, 221 Ga. 368. 
Ill—In re Marriage of Melton, 417 N.E2d 220, 48 
IllDec. 818, 93 IllApp.3d 338. 

Md—Gray v. Gray, 228 A.2d 441, 245 Md. 713, cert, 
den. 88 S.Ct 468, 389 U.S. 972. 19 LEd.2d 463, 
reh. den. 88 S.Ct. 766, 389 U.S. 1059, 19 L.Ed.2d 
862—Madaio v. Madaio. 259 A.2d 524, 526 Md 

80. 

N.Y.—Mqia v. Mqia, 440 N.y.SJd 321, 82 AJ>.2d 
875. 

Vt.—Smith v. Smith, 427 A.2d 378, 139 Vt 234. 

Effect of death 

III—Harris v. Harris, 360 N.E2d 113, 4 lEDec. 366, 
45 IlI.App.3d 820. 

Rnle limited; absence of frielt 

(1) Other mattera. 

Ark.—Smith v. Smith, 612 S.W.2d 736, 272 Ark. 199. 

87. Mo.—Lipsey v. Lipsey, App.. 464 S.W.2d 529. 
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Particnlar persons held without rij^t 

(6} Other personas 

Ala—Nelson \ Nelson, Cv App, 40S Sold IDl, wnt 
den.. Sup, 40g So :d 104 

pn0e687 

92 Ill—In re Marriage of Masalihit 3^8 N E.2d 118, 

34 III Dec. 443, *^8 Ill App.5d 1H3 

Both pnities desired dirorce 

Wash.-Allen v. Alkn. 532 P.2d 623, 12 Wash App 
795 

93. Decree only nominnliy in pisintiffs fsTor 

(2) Other statements. 

Ala —Wmston v Winston, 188 So 2d 264, 279 Ala. 534 

94. Ill.—Newman v. Newman, 191 NE2d 614, 42 
Ill. App 2d 203, 6 A L R.3d 670 

95. Ill—Smith v Smith, 392 N.E.2d 292, 29 IlLDec 
735, 73 Ill.App.3d 423. 

§ 171 , -Objections and Defenses 
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1 Pa.--CJJS. cited ia Worobey v. Worobcy, 190 
A.2d 167, 168, 201 Pa.Super. 41 
7 Ala.-Sapos v. Pbaic, 128 So.2d 524, 272 Ala 
76—Lindky v. Lindley, 150 So 2d 746, 274 Ala. 
570. 

Ky.—McDaniel McDaniel, 383 S.W.2d 344. 

MO.-CJJ5. dted in Hemphill v. Quigg, 355 S W 2d 57. 
63. 

Ohio—DeRyt v. DeRyt, 215 N.E2d 698, 6 Ohio Si.2d 
31. 16 A.L.R.3d 271- 

Pa.—McLaughlin V. McLaughlin. 184 A.2d 130, 199 
Pa-Super. 53. 

Lesko V. Lesko, 21 D. & C2d 547. 
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8. Setting aside by coart on its own motion 
Ala.—Hartigan v. Haitigan. 128 So.2d 725,272 Ala. 67 
10. "Coarts are disposed,** etc. 

Mo.—HemphiU v. Quigg. 355 S.W-2d 57. 

11- Wash.-Osbome v- Osborne, 372 P.2d 538. 60 
W8sh-2d 163. 

12. Ala.—Lindley v. Lindley. 150 So.2d 746, 274 Ala, 
570. 

Ga.—U.S- Fiddity & Guaranty Co. v. Dunbar. 143 
S.E2d 663, 112 Oa.App. 102. 

Iowa—In re Roeddl’s Estate, 112 N.W.2d 842, 253 
Iowa 438—Cooper v. Cooper, 217 N,W.2d 584, 

Snfficieiit property interest 

Tenn.—^Bi^gett v. Baggett, 541 S.W.2d 407. 
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14. D.C.—CJ.S. cited hi Unger v. Unger, Mun.App.. 
174 A.2d 84, 85. 

Fla.—^ahanini v. Saharuni, App., 343 So.2d 674. 
lE-Zieske v. Zieske. 354 N.E2d 513, 41 IU,App.3d 
746. 

Mo.—CJ jS. dted la Hemphill v. Quigg, 355 S.W.2d 57. 
63. 

N.y.—Nagaiius v. Zador, 425 N.Y.S.2d 413, 73 A.D.2d 
1057. 

Pa.—McLaughlin v. McLaughBn, 184 A.2d 130, 199 
Pa.Sttper. 53. 

1450. IB.—Bratkovich v. Bratkovich, 180 N.E.2d 
716, 34 IlI.App.2d 122. 

N.M.—Heckathom v. Heckathom, 423 P.2d 410, 77 
N.M. 369. 

N.Y.—Shcnker v. Shenker, 187 N.Y.S.2d 95,18 Misc.2d 
606. 

15. Ariz.—Bumskte v. Runstetler, 504 P.2d 1299, 19 
Ariz-App. 76. 

CaL—Blackiiian v. j^kman, 31 Cal.Rptr. 413, 216 
C.A.2d 792. 

Ga.—Walrawn v. Walraven, 254 S.E2d 863, 243 Ga. 
487. 

Or.—Parker v. Parker, 407 P.2d 855, 241 Or. 623. 
Pa.—Upham v. Upham, 78 York 70. 


Hife held not estopped 

i:: —Jame«i ^ James, 152 N E 2d 552, 14 111 2d 295, on 
remand 164 N E:a 505. 24 Hi App 2d 445. 

Icwi—Sorenson » Sorenson, 119 NW’2d 129, 254 
Iowa 81*' 

Lau—.Pcatesent v Poiteser-t, App, 152 Sa2d 256, wnt 
ref 153 Sold 5S4, 244 U 6^2 

Mass —McFatndge » McFatndge, 187 N E.2d 856, 345 
Mass ■'6S- 

N Y —Baranowitz v Baranowitz. 176 N Y S.2d 856, 13 
M»c.2d 404 

Pa —Dordopolo s Dordopolo, 63 LackJur. 14! 

Change of positioiL etc. 

Cai —Hansen v Ha]»en, App. 12 Cal.Rptr 44 

Vacation in part de^te iadc of diligence 

Ill—Hall % Hall, 304 N.E2d 763. 15 IU.App.3d 599. 
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16 Ala.—Rass \ Reiss. Civ., 243 So.2d 507, 46 
Ala.App 422, wnt den 243 So 2d 514, 286 Ala. 
737. 

Ga.—Mathews v Mathews, 262 S.E2d 69,244 Ga. 757. 

Pa.—Dortkapok) v. Dordopolo, 63 LackJur. 141. 

Tex—Wilmelh v. Wilmeth, Civ App., 311 S.W.2d 292, 
err. dlsm -Potter v. Potter, Civ.App., 342 S.W.2d 
800. 

18. Ga.—Wetl«rmgttMi v. Wetherington, 116 S.£.2d 
234, 216 Ga. 325 

N.Y.—Bigelow v Bigelow*, 213 N.V.S.2d 179, 27 
Misc.2d 124. 

Clean hands doctrine applies 

(1) Pa,—Tanis v. Tams, 213 A.2d 102, 206 Pa.Super. 

213. 
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19. Ga.—Corder v Fulton Nat. Bank, 156 S.E2d 452, 
223 Ga. 524 

20 Ala.—Shapiro v Shapiro. 190 So.2d 548, 280 Ala. 
115 

Ga.—Guess v. Guess, 251 S.E2d 528, 242 Ga. 786. 

Idaho—Ross V. Ross, 648 P.2d 1119, 103 Idaho 406. 

IlI.-McDonald v. Neale, 182 N.E2d 366,35 in.App.2d 
140, cert. den. 83 S.a 725, 372 U.S. 911, 9 
L.Ed 2d 719-Goodman v. Goodman, 260 N.E2d 
257, 125 IlLApp.2d 190—Webb v. Webb, 264 
N.E2d 594, 130 Ill.App.2d Ofs. 

Remarriage 

(1) Ga.—Burnham v. Burnham, 108 S.E2d 706, 215 

Ga. 57. 

Ill—Baker v. Baker, 276 N.E2d 792, 2 Ill.App.3d 795. 

Ind.—Carlson v. Carlson, 266 N.E.2d 807, 148 Ind. 
App. 409. 

Kan.—Martin v. Martin, 623 P.2d 527, 5 Kan.App.2d 
670. 

N.Y.—Packer v. Packer, 179 N.Y.S.2d 801, 6 A.D.2d 
464. 

Acceptance of alimony, etc. 

Ga.—Booker v. Booker. 122 S.E.2d 86, 217 Ga. 342. 

(2) III—Roqueplot v. Roquejric^, 410 N.E.2d 441,43 

niDec. 441. 88 niApp.3d 59. 

S.D.—Hanks v. Hanks, 296 N.W.2d 523, app. after 
remand 334 N.W.2d 856. 

Benefits retained 

Ga.—Fender v. Fender, 294 S.E.2d 474, 249 Ga. 773. 

21. Pa.—Roach v. Roach, 418 A.2d 742, 275 Pa^u- 
per. 320. 

22.5. Idaho-Willis v. WUlis, 460 P.2d 396,93 Idaho 
261 
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253. Pa.—Roach v. Roach, 418 A.2d 742,275 Pa.Su¬ 
per. 320. 

2630. Wis.—Conrad v, Conrad, 284 N.W.2d 674, 92 
Wis.2d 407. 

27. Fla.—Chavez-Rey v. Chavez-Rey, App., 213 So.2d 
596. 
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No time limitation to attack void jn^ent 
Ill —Francisco v Francisco, 404 N.E.2d 537, 39 IllDec. 
153, 83 Ill App 3d 594. 

N M.—Heckathom v. Heckathom, 423 P.2d 410, 77 
* N.M. 369. 

28 Ala.—Lutsky v. Lutsky, 183 So.2d 782, 279 Ala. 
185. 

McSween v. McSween, Civ., 366 So.2d 293. 
Waldrop v. Waldrop, Civ.App., 395 So.2d 60, 
affd., 394 So.2d 62. 

Cal.—Ross V. Ross, 19 Cal.Rptr. 271, 200 C.A.2d 229. 
Fla—Pilz V. Pilz, App., 395 So.2d 591. 

jll._Goodman v. Goodman, 260 N.E.2d 257, 125 III 

App.2d 190. 

Iowa—^Sorenson v. Sorenson, 119 N.W.2d 129, 254 
Iowa 817. 

Md.—Pryor v. Pryor, 213 A.2d 545, 240 Md. 224—Wo- 
oddy V. Wooddy, 261 A.2d 486, 256 Md 440. 
Mo.—Zahorsky v. Zahorsky, App., 543 S.W.2d 258— 
Dewey v. Dewey, App., 544 S.W.2d 857. 

Neb,—Attdiery v. Attebcry, 111 N.W.2d 553, 172 Neb. 
671. 

NJ.—Pavlicka v. Pavlicka, 202 A.2d 200, 84 N.J.Super. 
357. 

\,Y,—Fusaro v, Fusaro, 236 N.Y.S.2d 525, affd. 237 
N.Y.S.2d 989, 18 A.D.2d 714. 

Greenspan v. Greenspan, 203 N.Y.S.2d 41—Bi¬ 
gelow V. Bigelow, 213 N.Y.S.2d 179, 27 Misc.2d 
124. 

Pa,—Wisecup v. Wisccup, 154 A.2d 332, 190 Pa.Super. 
384. 

S.C.—^Jannino v. Jannino, 108 S.E.2d 572,234 S.C. 352. 
Tex.—Perry v Copeland, Civ.App., 323 S.W.2d 339, 
err. dism. 

W.Va.—Dierkes v. Dierkes, 268 S.E2d 142, 165 W.Va. 

425, 17 A.L.R.4th 1146. 

Laches held not shown 

Ala.—Lindley v. Lindley, 150 Sa2d 746, 274 Ala. 570. 
Ark.—Fair v. Fair, 341 S W.2d 22, 232 Ark. 800—Seay 
V. Seay, 396 S.W.2d 838, 239 Ark. 1115. 
m.-Hall V. Hall, 304 N.E.2d 763, 15 IU.App.3d 599. 
Mich.—Banner v. Banner’s Estate, 206 N.W.2d 234,45 
MicEApp 148. 

Mont.—Pilati v. Pilati, 592 P.2d 1374, 181 MonL 182. 
Ohio—DeRyt v. DeRyt, 215 N.E.2d 698, 6 Ohio St.2d 
31, 16 A.L.R3d 271. 

Pa.—Nordmann v. Nordmann, 205 A.2d 690, 204 Pa. 
Super. 562. 

Josefson v. Josefson, 45 Erie 306. 

Three years 

Pa.—Josefson v. Josefson, 45 Erie 306. 

Sixteen years 

Tenn.—Coleman v. Coleman, 369 S.W.2d 557, 212 
Tenn. 258. 

29. Ala.—Multer v. Multer, 195 So.2d 105, 280 Ala. 
458. 

Ga.—Watson v. Watson. 218, S.E.2d 863, 235 Ga. 136. 
Md.—Pryor v. Pryor, 213 A.2d 545, 240 Md. 224. 
Pa.—McLaughlin v. McLaughlin, 184 A.2d 130, 199 
Pa.Super. S3. 

S.C.—Jannino v. Jannino, 108 S.E2d 572, 234 S.C. 352. 

30. Neb.—Attebery v. Attebery, 111 N.W.2d 553, 172 
Neb. 671. 

31. Ala.—Saxon v. Saxon, Civ.App., 416 So.2d 1029. 
Ark.-Sariego v. Sariego, 328 S.W.2d 136, 231 Ark. 35. 
Mo.—Francois v. Francois, App., 612 S.W.2d 794. 
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32. U.S.—Perry v. Richardson, D.CPa., 336 F.Supp. 
451. 

Cal.—In re Marriage of Park, 165 Cal.Rptr. 792, 612 
P.2d 882. 

Del-A. L. W. V. J. H. W., 416 A.2d 708. 

Md.-Pryor v. Pryor, 213 A.2d 545, 240 Md. 224. 
32.10. Ala.—Sapos v. Plame, 128 So.2d 524, 272 Ala. 
76—Winston v. Winston, 161 So.2d 588, 276 Ala. 
303. 

Ariz.—Ferrante v. Ferrante, 555 P.2d 342, 113 Ariz. 
384. 
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Cal.—In re Marriage of Park, 165 Cal.Rptr. 792, 612 
P.2d 882. 

S.C.—Jannino v. Jannino, 108 S.E 2d 572, 234 S C 352, 

3«. Cal.—In re Marriage of Carleiti, 126 Cal Rptr. 1. 
53 CA.3d 989. 

Fla.—Mills V. Mills, App., 339 So 2d 681. 

Ga.—Black v. Donehoo, 194 S.E2d 90, 229 Ga. 712, 

229 Ga. 712—Johnson v. Johnson, 196 S.E2d 394, 

230 Ga. 204. 

Ill.—Nogle V. Nogle, 202 N.E2d 683, 53 Ill.App.2d 
457. 

R.I.—Bianchini v. Bianthini, 416 A.2d 123. 

Tex,—Dcen v, Deen, Civ.App.. 511 S,W.2d 612, app. 

after remand 530 S.W.2d 913. 

Utah—Roche v. Roche, 596 P.2d 647. 

Motion held timely 

N.Y.—Naddeo v. Naddeo, 184 N.Y.S.2d 156. 16 
Misc.2d 209. 

Okl.—Yery v. Very, 629 P.2d 357. 

For extrinsic fraud 

Mont.—Hopper v. Hopper. 601 P.2d 29. 183 Mont. 
543—Lance v. Lance, 635 P.2d 571. 195 Mont. 
176. 

Nev.—ManviUe v. Manville, 387 P.2d 661, 79 Nev. 
487—Howard v. Howard. 239 P.2d 584, 69 Nev. 
12 . 

Fraud 

Mo.—Anderson v. Dyer, App., 456 S.W.2d 808. 

Role not applicable 

Tex.—Deen v. Deen, av.App.. 530 S.W.2d 913. 
Denial not ahuse of discretion 
lU.—Hunter v. Hunter, 349 N.E2d 519, 39 Ill.App.3d 
220 . 

Measuring time 

Del.—A. L. W. V. J. H. W., 416 A.2d 708. 

37. Ala.—Evans v. Evans, Civ., 365 So.2d 78. 

N.Y.—Bigelow V. Bigelow, 213 N.Y,S.2d 179, 27 
Misc.2d 124. 

W.Va,—Dierkes v. Dierkes, 268 S.E.2d 142, 165 W.Va. 
425, 17 A.L.R.4th 1146. 

38J. Cal.—Galper v. Galper, 328 P.2d 487. 162 
CA.2d 391. 

Independent action to set aside di¬ 
vorce decree for intrinsic fraud must 
be sought not later than six months 
after decree is entered.^ '® 

38.10. Nev.—Manville v. ManvUle, 387 P.2d 661, 79 
Nev. 487. 

§ 172. — Procedure 
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39. Ga.—Juneau v. Juneau, 105 S.E2d 913, 98 Ga. 
App. 330. 

Tex.—DcQuin v. DeCIuitt, Civ.App.. 613 S.W.2d 777, 
err. dtan. 

Wis.—Block V. Block, 101 N.W.2d 101. 9 Wis.2d 378. 
Writ of error coram nobis 
(3) Held to be availid>le remedy. 

Tenn.—Moore v. Moore, 431 S.W.2d 754, 222 Tenn. 1, 
app. after remand 460 S.W.2d 844, 224 Tenn. 611 
ovemiKng Wills v. Wills, 104 Tenn. 382. 58 S.W. 
301. 

Notice of motion; order to show cause 

(5) Other instances. 

N.Y.—Cacciola v. Cacciola, 410 N.Y.S.2d 6,65 A,D,2d 
765. 

Rules of OtiI Procedure applicable 

Cola—Peercy v. Pecrcy, 392 P.2d 609, 154 Cblo. 575, 

Equity rules applicable 

Ala.—Harper v. Harper, Civ., 250 So.2d 686, 47 Ala. 
App. 81., 

39.5. Ala.—^MeSween v. MeSween, Civ., 366 So.2d 
293, 

CaL—In re Marriage of West, 154 CaLRptr. 667, 92 
C.A.3d 120. 


Ga.—Shepherd v Shepherd, 235 SE2d 538, 239 Ga 
22. app. after remand 246 S E 2d 183, 241 Ga 484 
111—McClellan v McClellan, 261 N E2d 216, 125 Hi 
App 2d 477 

Kan.—Hodge > Hodge. 381 P2d 329, 191 Kan. 390 
Miss.— Wdb v Roberson, 209 So.2d 919 

Post-judgment petition 

III—Van Dam v. Van Dam, 171 N E.2d 594, 21 III 2d 
212 

40. Cal.—Heathman v. Vant, 343 P.2d 104, 172 
C.A.2d 639—Cope v. Cope, 40 Cal.R|Mr. 917, 230 
C.A.2d 218. 

Mo.—Zahorsky v. Zahorsky, App. 543 SW.2d 258 
Wis.—Limberg v. Limberg, 102 N.W.2d 103, 10 Wis.2d 
63. 

Proceeding as motion for new trial 

(2) Other matters. 

Ga.—Dyal v. Dyal. 157 S.E2d 274, 223 Ga. 592 
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41. Ala.-Amason v. Amason, Civ., 242 So.2d 392.46 
Ala.App. 345. 

Ill—Plavec V Plavec, 174 N E2d 578, 30 nLApp.2d 
345-Deahl v. Deahl, 300 N.E2d 497, 13 III 
App.3d 150. 

Eqnitable natnre of petition 
Pa.—Tcriberry v. Teriberry, 232 A.2d 201, 210 Pa.Sn- 
per. 54. 

Preferable way 

Wash.—Teitzel v. Tcitxel 430 P.2d 594, 71 Wash.2d 
715. 

42. D.C—Varone v. Varone, App., 296 A.2d 174. 
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42.10. Minn.—Anderson v. Anderson, 109 N.W.2d 
571, 260 Minn. 226. 

Wash.—Lambert v. Lambert. 403 P.2d 664, 66 Wash.2d 
503. 

4Z15. Ill.—Rosenblum v. Murphy, 356 N.E2d 888,1 
IllDec. 606, 42 Ill.App.3d 1029. 

Mo.—Wood V. Wood, App., 378 S.W.2d 237—Engler v. 

Engler, App., 455 S.W.2d 36. 

Wash.—Lambert v. Lambert, 403 P.2d 664, 66 Wash.2d 
503. 

Motion treated as proceeding in equity 

Mo.—V - D. S -V. W-E S- , App., 490 

S.W.2d 344. 

42.20. Wash.—Lambert v, Lambert, 403 P.2d 664, 66 
Wash.2d 503. 

4Z40. Mo.—Wood V. Wood. App., 378 S.W.2d 237. 
42,55. Mo.—Wood v. Wood, App., 378 S.W.2d 237. 
4Z70. Discretion abused 
Wash.—Allen v. Allen, 532 P.2d 623, 12 Wash.App. 
795. 

43. Cal.—Heathman v. Vant, 343 P.2d 104, 172 
CA.2d 639—0^ v. Cope, 40 Cal.Rptr. 917, 230 
C.A.2d 218. 

Mo.—F. v. F., App.. 333 S.W.2d 320. 

Petition held not independent action 

Fla.—Irving v. Irving, App., 157 So.2d 544. 

Ayailability of othm* rmnedy as not effecting 
mle 

(2) Other matters. 

Fla.—Corrigan v. Corrigan, App., 184 So.2d 664. 


44. Ala.—Crisco v. Crisco, 313 So.2d 529, 294 Ala. 
168. 

Lindsey v. Lindsey, Civ., 266 So.2d 298, 48 
AhuApp. 495. 

Tenn.—Jones v. Jones, Ar>., 486 S.W.2d 927. 

Tex.—Dosamantes v. Dosamantes, Civ.App., 500 
S.W.2d 233, err. dism.—Deen v. Deen, Civ.App., 
511 S.W.2d 612, app. after remand 530 S.W.2d 913. 
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Appearance by divorced sponse held nnneces- 
sary 

NY—DiRusso V DtRusso, 2S" NY.S2d 171. 55 
Misc 2d 839. 

Prima facie case suted 

Tex —Ragsdale v Ragsdale, Civ App, 520 S W.2d 839. 
Statement of facts available in bill of review 
Tex.—Sanders v Jefferson, Civ App., 599 S W 2d 663, 
err. dism 

Bill nntimely 

Miss.—Bomasefaelia v Orcutt, 418 So 2d 768 

46 III—Newman v Newman, 191 NE2d 614, 42 
m App-2d 203. 6 ALR 3d 670 

47 Nev—Pkger v Pleger, 429 P2d 554, 83 Nev 
313 

51. Motion for new trial not Mil of review 

Tex.—Jones v. Jones, Qv.App, 391 S.W.2d 102 

52. Or.—Bridges v. Bndges, 515 P.2d 427,15 Or.App. 
275. 

Failnre to file appeal held not bar 
Ohio-DcRyi v. DeRyt, 215 N.E2d 698, 6 Ohio SL2d 
31, 16 A.L.R.3d 271 

Negligence of attorney 

Tex.-Leak v. Leak. Civ.App., 564 S.W.2d 839. 
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61.15. Motion for modification unnecessary 
Kan.—King v. King, 327 P.2d 865, 183 Kan. 406. 
61.30 Ga.—Schlicht v. Bincer, 199 S.E2d 245, 230 
Ga. 745. 

Court held to have jurisdiction 
U.S.—Little v. Celebrezze, DC Tex., 259 F.Supp. 9. 
Tex.—Hoestenbach v. Hoestenbach. Civ.App., 388 
S.W.2d 255. 
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61.40. Tex.—Balazik v. Balazik, App 2 Dist, 632 
S.W.2d 939. 

In a petition for modifica^on a party 
is entitled to have a hearing before a 
judge other than the one who issued 
the original decree.^* 

61.51. Ill—McClellan v. McOellan, 261 N.E2d 216, 
125 IllApp.2d 477, 

A request for the modification of a 
decree is addressed to the court ren¬ 
dering it.^*“ 

61.60. Or.—Payne v. Payne, 332 P.2d 1075, 215 Or. 

412, reh. den. 335 P.2d 606, 215 Or. 412. 

62. Ill—Mcaellan v. McOeilan, 261 N.E2d 216, 
125 niApp.2d 477. 

Qiange of venae denied 
III—Kilbride v. KUbride, 212 N.E2d 252, 64 IE 
App.2d 355. 

64. Ga.—Austin v. Ausun, 265 S.E2d 788, 245 Ga. 
487. 

64.5. Statute inapplicable 
Wis.—Luedtke v. Luedtke, 139 N.W.2d 553. 29 Wis.2d 
567, 

A modification made after denial of 
motion for change of venue for preju¬ 
dice of trial judge is a nullity ^ 

64.11. ni— Gates v. Gates, 187 N.E2d 460, 38 IE 
App.2d 446. 

64.50. Cal.—^Dajliew v. Dashew Business Machines, 
Inc., 32 Cal.Rptr. 682. 218 CA.2d 711. 

64.55. Mo.—In re Duncan, 365 S.W.2d 567, 4 AL. 
R.3d 1270. 

Stockton V. Guthary, App., 415 S.W.2d 308. 
64.65. Ala.—Yerger v. Cox, 198 So.2d 282, 281 Ala. 
1 . 
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67 Aia—Winston % W’mston, JSS Sc^d 264, 

AU 534 

In an action to nullify a decree 
granting one’s spouse a divorce from a 
former spouse, the former spouse is 
not a necessary party.**’ 

69.10 Ala-Aiello v Aieik), 133 So 2d 18. 272 AU 
505 

70. Second wife proper party 

Ala.—Turner v. Hargrove. 300 So.2d 828, 293 Ala. 166. 

71J5. Not a necessary party 

Ala.—Turner v. Hargrove. 300 So 2d 828, 293 Ala 166. 
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73. Ark.—Henry v. Henry, 447 S W’.2d 657, 247 Ark. 
771 

Ga.—U.S. Fidelit) A Guarant> Co \ Dunbar. 143 
S.E2d 663. I12GaApp 102. 

Mo —Greene v. Greene, 368 S.W.2d 426 
Wash.—In re Mamage of Mahalingam, 584 P2d 971. 
21 Wash.App. 228. 

Proper notice 

ni.— McOdUn V. McClellan, 261 N E-2d 216. 125 HI. 
App.2d 477 

Mo.—Czaida v. App., 538 S.W.2d 53 

Nev,—Noble v. Noble, 470 P.2d 430, 86 Nev. 459. 
PeasonaMe notice 
Fla.—Sikes v Sikes, App., 286 So.2d 210. 

Mo.—Williainson v. Williamson. Ar)., 331 S W,2d 140. 
Wis.—Dillon v. Dillon, 176 N W.2d 362,46 Wis.2d 659. 
Notice to new spouse after remarriage 

(1) Nev.—Moore v. Moore, 336 P.2d 1073, 75 Nev. 
189. 

Necessity of process 

(1) Fla.—Hartley v. Hanley, App., 134 So2d 281. 
(3) Other matters. 

Fla.—Fowler v. Fowler, App., 112 So.2d 411. 
Unreason^y short notice 
N,Y.—Feigen v*Walker, 273 N.Y.S.2d 944, 51 Misc.2d 
775. 

74. N.M.—Tuttle v. Tuttle, 343 P.2d 838, 66 N.M. 
134. 

Wyo.—Tanner. V. Tanner. 482 P.2d 443. 
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743, Deitth trf party after entry of decree 

(2) Other matters. 

Mbs.—Wells V. Robersm, 209 Sa2d 919. 

75. Ga.—Waldor v. Waldor, 123 S.E2d 660, 217 Ga. 
496. 

N.C—Wood V. Wood, 252 S.E2d 799, 297 N.C 1. 
763. N.Y.—DiRusso v. DiRasso, 287 N.Y.S.2d 171, 
55 Mbc.2d 839. 

77. U.S.—Michad Reese Hospital and Medical Center 
V. Mutual Life Ins. Co. of New York, CA,!!!., 397 
F.2d 794, cen. den. 89 S.Q. 400, 393 U.S. 961, 21 
EEd.2d 375. reh. den. 89 S.a 616, 393 U.S. 
1045, 21 LEd.2d 597. 

Ill.—McOcIlan v. McClellan, 261 N.E2d 216, 125 Ill. 
App.2d 477. 

Mo.—Gier v. Gier, App., 461 S.W.2d 290. 

70. Fla.—Hartley v. Hartley. App., 134 So.2d 281. 
Mo.—State ex rel. Murphy v. Aronson, App., 330 
&W.2d 140. 

Senricehy registered mail 

(3) Other matters. 

IE—Hustana v. Hustana, 159 N.E2d 265, 22 lU. 
App.2d S9. 

00. Ga.—Brown v. Brown, 122 S.E2d 90. 217 Ga. 
231. 

N.D.—Kmsdlt v. Kinsella, 181 N.W. 764. 

Tex.—Law v. Law, Civ.App., 517 S.W.2d 379, err. 
dism. 

01. Ky.—Guthrie v. Guthrie, 429 S.W.2d 32. 
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84 Cal.—Rusznta* \ Ruszo^an, 74 Cal Rptr 507, 
26B C A.2d 902 

843 Idaho-Patton % Patton, 399 P 2d 262, 88 Ida¬ 
ho 28S 

85. Petition vacate** treated as petition to 
open 

Pa—Teriijern v Tenberry. 232 A.2d 201, 210 Pa-Su¬ 
per 54 

Absence of origiiial papers or copies not bar 

Md.—Garland v Garland, 321 A 2d 808, 22 Md.App 
80. 

Fsilnre to appeal bars reiidgation 

III-Glover v Glover. 320 N.E2d 513, 24 IE App 3d 
73 

86 Ala —Ryan v Ryan, 1 !4 So 2d 392, 269 Ala. 541. 

Ill—Crane v Crane, App.. 283 NE2d 922, 5 Ill. 
App.3d 763. 

Iowa—CJ3. dted in Welch v Welch. 129 N.W 2d 642, 
644, 256 Iowa 1020 

La.—Arceneaux v Arceneaux, App., 333 So.2d 306. 

Miss— Zwerg v Zwerg. 179 So 2d 821, 254 Miss. 8 

Mo —W’ood V. W’ood. App, 378 S.W.2d 237. 

NC—Wood V Wood. 252 S.E2d 799, 297 N.C. 1. 

Wash—Teitzel v Teitzel 430 P.2d 594. 71 Wash 2d 
715 

Spedfic allegations reqnired 

Neb—Card v. Card, 116 N.W.2d 21. 174 Neb. 124 
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863. Averment that decree finai held conclu- 
sioa without effect on decree 

Tenn —Plumb v. Plumb, 372 S.W 2d 771,52 Tenn..App. 
267 

89 Mich.—Meier v Moer. 107 N.W.2d 836, 362 
MkE 653. 

90. Ark.—Fair v Fair. 341 S.W.2d 22, 232 Ark. 880. 

Tex.—Blancas v. Blancas. Civ.App., 495 S.W.2d 597— 
Decn v. Deen, Civ.AK>.. 511 S.W.2d 612, aj^. after 
remand 530 S.W.2d 913. 

No prima facie showing of valid defense 

Ark.—Burnett v. Burnett, 494 SW.2d 482, 254 Ark. 
507. 

92, Ala.—Aiello v. Aiello, 133 So.2d 18, 272 Ala. 505. 
No jttstificaikm ftM* delay 

Ala.—Bailey v. Bailey. CSv., 278 So.2d 367, certiorari 
denied 278 so.2d 369, 50 Ala.App. 248, cert. den. 
278 So.2d 369, 291 Ala. 772. 

923. Ground held not shown 

(2) Other matters. 

Cal.—Blackman v. Blackman, 31 Cal.Rptr. 413, 216 
CA2d 792. 

Ill.—Goodman v. Goodman, 260 N.E2d 257, 125 IE 
App.2d 190. 

Tex.—Swearin^n v. Swearingen, Civ.App.. 487 S.W.2d 
784, err. dism. 

93. Pa.—McLaughlin v, McLaughlin, 184 A.2d 130, 
199 Pa.Super. 53. 
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93.10. Ala.—Titus v. Niefaetsm', 114 So.2d 242, 269 
Ala. 493. 

Ark.—BiUings v, Ladd, 385 S.W.2d 649, 238 Ark. 903. 

D.C—Unger v. Unger, Mun.App., 174 A.2d 84. 

Ga.—May v. May, 105 S.E2d 11, 214 Ga. 352. 

Mo.—^Hem{dull by and through Burns v. Hemphill, 316 
S.W.2d 582. 

Ohio—Fisher v. Ftsher, 220 N.E2d 686, 8 Ohio App.2d 
105. 

Tenn.—Plumb v. Plumb, 372 S.W.2d 771, 52 Tenn.App. 
267. 

Tex.—Campbell v, Campbell. Civ.App.. 362 S.W.2d 
904. 3 A.L.E3d 1206, err. dism. 

<1) N.H.—Lester v. Lester, 252 A.2d 429, 109 N.H. 

359. 


Jarisdiction 

(2) Other matters 

Ga.—Baker v Baker, 144 SE2d 529, 221 Ga. 332. 
Admission of facts well pleaded 
Ill—Haney v. Haney, 185 NE2d 409, 37 in.App.2d 
216 

93.15 Cal.—Bottom v. Bottom, 26 Cal.Rptr. 773, 210 
CA.2d 784. 

Ga.—Adams v. Adams, 214 S.E.2d 561, 234 Ga. 139. 
Ill—French v. French. 192 N.E2d 577, 43 in.App.2d 
29—Swano v. Swano. 273 N.E.2d 249, 133 III. 
App.2d 258. 

Mo.—Edson v. Fahy, 330 S.W.2d 854, 

Tenn.—Poore v. Poore. 494 S,W.2d 492. 

Fraud 

(1) Ark.—Hardin v. Hardin, 372 S.W.2d 260, 237 
Ark. 237. 

Cal.—Coffelt V. Coffelt, 40 CaLRptr. 513, 229 C.A.2d 
659. Ga.—Wetherington v. Wethenngton, 116 
S.E.2d 234, 216 Ga. 325. 

Ill —Smythe v. Smythe, 171 N.E2d 649, 28 Ill.App.2d 
422—Plavec v. Plavec. 174 N.E,2d 578, 30 Ill. 
App.2d 345—Wienhoeber v. Wienhoeber, 202 
N.E2d 864, 53 IEApp.2d 387. 

Md —Wooddy v. Wooddy. 261 A.2d 486, 256 Md. 440. 
Mo—Hemphill by and through Burns v. Hemphill, 316 
S.W2d 582. 

Neb—Card v. Card, 116 N.W.2d 21, 174 Neb. 124. 
Wash.—Osborne v. Osborne, 372 P.2d 538, 60 Wash.2d 
163. 

Laches 

Ill.—Wienhoeber v. Wienhoeber, 202 N.E2d 864, 53 
IEApp.2d 387. 

Perjury in proceeding 

Ala.—Heller v. HeUer, 132 So.2d 251, 272 Ala. 429. 
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93 JO. Cal.—Coffelt v. Coffelt, 40 CaJ.Rptr. 513, 229 
C.A.2d 659. 

Ga.—Juneau v. Juneau, 105 S.E.2d 913, 98 Ga.App. 
330. 

95. Pleading held cross*complamt 
D.C—Dausud v. Dausuel, C.A., 195 F.2d 774, 90 
U.S.App.D.C. 275. 

Motion to strike petition admits well-pleaded 
allegations 

Ill.—Bradshaw v. Bradshaw, 216 N.E2d 513, 69 HI. 
App.2d 91. 

Answer not required 

La,—WaU v. Wall, App., 230 So.2d 420. 

Meritorious defense 

Md.—Fritz V. Fritz, . 368 A.2d 502, 34 Md.App. 600. 
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99. Cal.—Lansdale v. Lansdale, 344 P.2d 622, 173 
CA2d 432. 

Iowa—Welch v. Welch, 129 N.W.2d 642. 256 Iowa 

1020. 

Tex.—Adams v. Adams, Civ.App., 420 S.W.2d 456. 

1, Wis.—Poehndt v. Pochndt. 289 N.W.2d 296. 94 

Wis.2d 640. 

2. Fla.—McLeod v. McLeod. App., 172 So.2d^ 274. 
Tenn.—Coleman v. Coleman, 369 S.W.2d 557, 212 

Tenn. 258. 

Extent of hearing 

III.—Hall V. Hall. 304 N.E2d 763, 15 IEApp.3d 599. 
Ohio—Ftsher v. Fisher, 220 N.E2d 686, 8 Ohio Aim.2d 
105. 

Effect of failure to answer 

Ga.—Henlqr v. Henley. 149 S.E2d 783, 222 Ga. 349. 

Postponement of answers to interrogatories held 
errmr 

Cal.—Coffelt V. Superior Court for Los Angeles County, 
62 Cal-Rptr. 636, 254 C.A.2d 884. 
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Examinatioa of dborced hnsbond’s new wifc^s 
fiBandal conditioii to obtain modifkatioa 
of sniiport order 

N.Y.—Rann v. Rann, 283 N.Y.S.2d 426, 54 Misc.2d 
704. 

May not retry iasaes of prcHnerty divisioa and 
alimony allowance 

N«b.—Miller v. Miller, 212 N.W.2d 646. 190 Neb. 816. 
Faflore to condnct hearing error 
N.Y.—Halvorsen v. Halvoisen, 449 N.Y.S.2d 798, 88 
A.D.2d 581. 
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4. Cal.~Skoii]and v. Skouland, 20 CaLRptr. 185, 201 
C.A.2d 677. 

5.10. Cal.—Sell v. Sell, 11 Cal.Rpcr. 314, 189 CJLld 
389. 

Ohio—Fisher v. Fisher. 220 N.E.2d 686 , 8 CHiio App.2d 
105. 

6 . 111.—McDonald v. Neale, 182 N.E2d 366, 35 Ul 

App.2d 140, cert den. 83 S.Ct 725, 372 U.S. 911, 
9 L.Ed.2d 719. 

7. N.a— Lester v, Lester, 252 A.2d 429, 109 N.H. 

359. 
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12. Ala.—Vines v. Vines. av.App.. 409 So.2d 839. 
CaL—Sanchez v. Sanchez, 77 CaLRptr. 884,273 C.A.2d 
159. 

D.C.—Tutfaill V. TuthilL App., 198 A.2d 905. 
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IE—Sajkh V. S^h. 262 N.E2d 11, 128 IllApp.2d 
432. 

Mo.—F. V. F.. 333 S.W.2d 320. 
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Minn. 525. 

Erideoce InsnfilcieBt 

N.C—Mason v. Mason, 206 S.E2d 764, 22 N.CApp. 
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118 
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Partial relief 
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App. 181 

35.15. Ala.—Winston v. Winston, 188 So.2d 264, 279 
Ala. 534. 
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818. 
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904. 3 A.L.R.3d 1206, err dism. 
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38.5. Hawaii—Application of Boms, 407 P.2d 885,49 
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An order denying a motion to set 
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res judicata of an independent suit in 
equity concerning issues not heard or 
decided.^’ 
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£st(^! 
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40JI. Ca!.—In re Edwards’ Estate, 102 Cal.Rptr. 216, 
25 CA.3d 906. 
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171 A.2d 529, 195 Pa.Super. 593. 

XeniL-Murrell v. Murrell, 323 S.W.2d 15. 45 Tenn. . 
App 309. 

pase719 

46. D.C—U.S. V. Snyder, CA.. 177 FM 44. 85 
U.S.App.D.C. 198. 

47. Fla.—SinuKis v. Miami Beach First Nat. Bank, 
App., 157 So.2d 199, affd. 85 S.a 1315, 381 U.S. 
81, 14 L.Ed.2d 232, reh. den. 85 S.Ct. 1797, 381 
U.S. 956, 14 L.Ed.2d 728. 

lU.—Flynn v. Flynn. 360 N.E2d 401,4 IlLDec. 465,45 
Ill.App.3d 865. 

La.—Dupuis v. Patin, App., 155 So.2d 768. 

Miss.—Rowell v. Logan, 138 So.2d 737, 243 Miss. 479. 
Va.—^Minton v. First Nat Exchange Bank o( Va., 145 
S.E2d 139, 206 Va. 589. 

In California 

(S) Other statements. 

Cal.—Swain v. Swain, 58 Cal.Rptr. 83, 250 C.A.2d 1. 
47^. U.S.—Polansky v. Richardson, D.C.N.Y., 351 
F.Supp. 1066. 

47.40. N.Y.—Douropoulos v. Douropoulos, 323 N.Y. 
S.2d 92. 67 Misc.2d 518. 

Or.—Wood V. White. 558 P.2d 1289, 28 Or.App. 175. 
Tcx.-Bray v. Bray, av.App., 576 S.W.2d 664. 
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57.5. IE—Levy v. Dickstein, 388 N.E.2d 97, 26 Ill. 

Dec. 473. 70 in.App.3d 180. 

57.10. Ind.—Yocum v. Yocum, 247 N.E2d 532, 144 
Ind.App. 510. 

Void decree may be attacked despite remarriage 
N.M.—Heekathoffl v. Heckathom, 423 P.2d 410. 77 
N.M. 369. 

58. Colo.—Ward v. Terriere. 386 P.2d 352, 153 Colo. 
326. 

Ill.—Aittczak V. Antczak, 209 KE2d 838, 61 III. 
App.2d 404. 

Misrepresentation of dtizenship and residence 

<3) Other matters. 

N.Y.—Phillips V. Phillips, 180 N.Y.&2d 475. 15 
Misc.2d 884. stating Georgia law. 

Intrinsic fhmd 

(3) Other matters. 


Aia.—Lindse> i. Lindsey, Cn . 266 So:d 298, 48 Ala 
App 495 

Cai —Bottom v. Bottom, 26 Cal Rptr “T*, 210 C 2d 
784 

Md —Fisher \ De Marr, 174 A-2d 345. 226 Md 509 

Failure to disclose prior separate maintenance 
decree 

Fla—Simons \ Miami Beach Fit^i Nal Bank, App, 
157 So.2d 199. affd. 85 SO. i3l5, 5S1 L.S 81. 14 
LEd 2d 232, reh. den. 85 S.Ct 1^97, 381 U S 956, 
14 L.Ed.2d 728 

58,5. L' S.—Pearson v. Grace Carpet Mills, Inc. D C 
Ga., 503 FSuj^ 134 
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58.15. Extrinsic firaiid or defrauding third per¬ 
son 

(21 Other statements. 

Ala.—Lindsey v. Lindsey, Civ., 266 So.2d 298. 48 Ala. 
App 495—McLaughlin v McLaughlin, Civ.. 302 
So.2d 233, 53 Aia.App. 545 

Colo-—Ward v. Temcrc, 386 P.2d 352, 153 Colo. 326 

Forgery of power of attorney appointing attor¬ 
ney 

Miss.—Nichols v. Sauls' Estate. 165 So.2d 352, 250 
Miss. 307. 

Jnrisdiction of court affected 

Colo.—Ward v. Tcmere, 386 P 2d 352, 153 Colo 326 

59. Anz.—Bates v. Bates. 400 P.2d 593, 1 Anz.App. 
165. 

Cal.—Sousa v Freitas, 89 Cal.Rptr. 485, 10 C.A.3d 660. 

Miss.—Rowell V. Logan. 138 So.2d 737. 243 Miss. 
479—Zwerg v. Zwerg, 179 So.2d 821, 254 Miss. 8 . 

If obtained by fraud growing out of matter 
extrinsic, etc. 

50. III.—Levy V Dickstein, 388 N.E2d 97,26 IlLDcc. 
473. 70 ni.App.3d 180. 

N.Y.—Magowan v Magowan, 258 N.Y.S.2d 516, 45 
Misc.2d 972. affd, 263 N.Y.S.2d 947, 24 A.D.2d 
840. affd. 263 N.Y.S.2d 948. 24 A.D.2d 842, revd. 
226 N.E2d 304, 19 N.Y.2d 296, 279 N.Y.S.2d 513. 

60.50. U.S-—Dyndul v. Dyndul CA.Virgin Islands, 
620 F.2d 409. 

Ala.—CJ.S. mioted m length in Yeiger v. Cox, 198 
So.2d 282, 285, 281 Ala. 1. 

Mass.—Lorant v. Lorant, 318 N.E2d 830, 366 Mass. 
380. 

Tex,—Moody v. Moody, Civ. App., 465 S.W.2d 836, err. 
ref. no rev. err., cert. den. 92 S.Ct 1255, 405 U.S. 
990, 31 L.Ed.2d 457, reh. den. 92 S.Q. 1605, 406 
U.S. 911, 31 EEd.2d 823. 

Rule applicable eyen though party had not par¬ 
ticipated in prior proceeding 

N.Y.-PhiUips V. Phillips, 180 N.Y.S.2d 475, 15 
Misc.2d 884, suting Georgia law. 

Benefits of judgment accepted 

Ill.—Levy V. Dickstein, 388 N.E2d 97, 26 IlLDec. 473. 
70 Il!.App.3d 180. 

60.55. U.S.—Gaona v. U.S. Secretary of Health, Ed. 
and Welfare, D.CPuerto Rico, 339 F.$ui^. 219, 

Idaho-Treece v. Trcece, 373 P,2d 750, 84 Idaho 457. 

NJ.-Geraid v. Distefano, 202 A.2d 220, 84 NJ.Super. 
396 stating Alabama rule. 

N.Y.—In re Collins’ Estate, 206 N.Y.S.2d 200, 25 
Misc.2d 886 , mod. on oth. grds. 210 N.Y.S.2d 933, 
12 A.D.2d 307, app. den. 215 N.Y.S.2d 1014, two 
cases, 13 A.D.2d 653, app. dism. 176 N.E2d 92, 9 
N.y.2d 902, 217 N.Y.E2d 80, mod. on oth. grds. 
195 N.E2d 53, 13 N.Y.2d 194, 245 N.Y.S.2d 384. 

N.C.—Cunningham v. Brigman, 139 S.E2d 353, 263 
N.C. 208, 

Va.—George v. King, 156 S.E2d 615, 208 Va. 136. 

Stranger held prohibited 

Ga.—KickUghter v. Kicklighter, 121 EE2d 122, 217 
Ga. 54. 

N.Y.—Phillips v. PhUlips, 180 N.Y,S.2d 475, 15 
Misc.2d 884, stating Georgia law—In re Hartman’s 
Estate. 351 N.Y.S.2d 43, 76 Misc.2d 339. 
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61 NV-Parrsh \ Parrish. 2'» SYSld 792, 50 
Misc 2d 527. applying Alabama law 

Va—George v King, 156 SE2d 615, 208 Va 136 
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61.5 Idaho—Bair v Bair, 415 P.2d 673, 91 Idaho 30 
61.10 Fla—In re Kant’s Esuie, App., 265 So.2d 
524 

Md —Fisher v De Marr, 174 A 2d 345. 226 Md 509. 

A subsequent spouse of one of parties, etc. 

Fla.—Coitim v, Cdtun, Af^., 167 So 2d 336. 

NM—Guflo V. Bro»n, 483 P2d 293, 82 N.M. 412. 

62 Cal-Sousa v. Fratas, 89 Cal.Rptr 485, 10 
C.A.3d 660. 

La.—Dupuis V. Patin, App, 155 So.2d 768 
Md —Fisher v De Man, 174 A.2d 345. 226 Md. 509. 
Oki.—Shipp V Shipp, 383 P.2d 30 
Wyo—Travis v. Travis’ Estate. 334 P.2d 508. 79 Wyo. 
329. 
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645. Cob.-Kaminsky v. Kaminsky, 359 P.2d 675, 
145 Coto. 492, 95 AL.R.2d 643. 

Kan—Cady v Cady, 581 P.2d 358, 224 Kan. 339. 
Wis.-Smnott V. Porter, 204 NW.2d 449. 57 Wis2d 
462 

When a motion constitutes neither a 
direct appeal nor a bill of review such 
motion constitutes a collateral at- 
tack.^^ 

64J2Q. Tex.—In re Gillman's Marriage, Civ.App., 507 
S.W.2d 610, en. dism. 

65. La.—Tannehill v. Tannehill, App., 226 So.2d 185, 
cert. den. 228 So.2d 485, 254 La. 930, app. aOer 
remand 247 So.2d 870, alfd. 260 So.2d 619. 26! 
La. 933. 

Indispeusable party 

Tex.—Miller v. Miller, 487 S.W.2d 382, err. ref. no rev. 
err. 

67. N.Y.-Best v. LJ.F Corp., 246 N.Y5.2d 791, 20 
A.D.2d 743, 

Burden of proof 

Tc*.—Gilliam v, Riggs, CivApp,, 385 S.W.2d 444, err. 
dism. 

Eridence held snifident 

(2) Other matters. 

Fla.—Simons v. Miami Beach First Nat Bank, App., 
157 So.2d 199, affd. 85 S.Ct 1315, 381 U.E 81. 14 
EEd.2d 232, reh. den. 85 S.Ct 1797, 381 U.S. 956, 
14 EEd.2d 728. 

Proof 

Tex.—Gilliam v. Riggs, Civ.App., 385 S.W.2d 444, err. 
dism. 

§ 173(2). — Presumptions and 
Recitals 
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69. Ill.—Flynn v. Flynn, 360 N.E2d 401, 4 IlUSec. 
465, 45 nLApp.3d 86S. 

La.—Dupuis v. Patin, App., 155 So.2d 768. 

Nev.—Mizner v. Mizner, 439 P.2d 679, 84 Nev. 268, 
cert. den. 89 S.Ct. 130, 393 U.S. 847, 21 LE(L2d 
117, reh. den. 89 S.Cl 391, 393 U.E 972, 21 
‘ EEd.2d 386. 

N.Y.—In re Bock’s WiM, 333 N.Y.S.2d 801, 70 hfisc.2d 
470. 

69.10. lowa-Allen v. Undeman, 148 N.W.2d 610, 
259 Iowa 1384. 

Miss.—In re Kenningttm’s Estate, 204 So.2d 444, cor¬ 
rected 206 So.2d 337. 

Mo.—Gomez v. Gomez. 336 S.W.2d 656. 

70. Cal.—Muller v. Reagh. 343 P.2d 135, 173 CA2d 

1 . 

III.—Antczak v. Antczak, 209 N.E2d 838, 61 HI. 
App.2d 404. 



27A CJS 120 


§173(2) DIVORCE 

Page 725 

ResideatisI regairements 

Tex—Gilluun v Riggs, Ctv.App., 385 S W,2d 444, err 
dism 

§ 173(3), -Estoppel, Laches, and 

Limitations 

page 726 

78. Fla—Simons s. Miami Bourh First Nat. Bank, 
App.. 157 So.2d 199, afTd 85 SCt HIS. 381 t'.S 
81. 14 L.Ed.2d 232, rch den. 85 5.0. P97, 3S1 
U.S. 956, 14 LEd M 728 

NJ.->-Flainmia v. Malkr. 169 A.2d 488, 66 NJ.Supcr 
440 

Limit on nnmber of coliaterai attacks 
U.S.->Dyndul v Dyndul, C A.Virgin Islands, 620 F.2d 
409. 

78,5. Anz.—Kenyon v Kenyon, 425 P.2d 578, 5 
AnzApp 267—Weller v Weller, 480 P 2d 379. 14 
Ariz.Aj^ 42. 

Ark.—Vaughn v. Vau^n, 481 SW2d 318, 252 Ark. 
875 

Fla.—Simons v. Miami Beach First Nat Bank. App. 
157 So.2d 199, afld. 85 S.Ct 1315, 381 VS. 81, 14 
L.Ed.2d 232, reh. den. 85 S.Ct- 1797, 381 C.S. 956. 
14 LEd2d 728 

NJ.—Flammia v. Mailer, 169 A.2d 488, 66 NJ.Super 
440. 

Pa.—Saigent v. Sargent, 307 A.2d 353, 225 Pa.Supcr. 1 
78.10. S.C.—Davis v. Davis, 113 S.E2d 819, 236 S.C. 
277. 

78.15. (^.—Beraheimer v. Bernheimer. 230 P. 2 d 17, 
103 CaLApp.2d 643. 

N.Y.—Marc v. Marc, 326 N.Y.S.2d 489, 68 Misc.2d 
340. 

Pa.—Com. ex. rel. Wenz v. Wau, 171 A.2d 529, 195 
Pa.Super. 593. 
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78J0. Cal.—Avnet v. Bank of America Nat. Trust 
and Sav. Ass’n, 42 CaLRptr. 616, 232 C.A.2d 
191—In re Marriage of Buckley, App., 184 Cal. 
Rptr. 290, 133 C.A.3d 927. 

Md.—LeatberiMuy v. Leatherbuiy. 196 A.2d 883, 233 
Md. 344, stating Alabama law. 

N.Y.—Harges v. Harges, 261 N.Y.S.2d 713, 46 Misc.2d 
994. 

Tex.—Aetna Life Ins. Co. v. Creel, Civ.App., 390 
S.W.2d 522, err. ref. 

79. Ga.—Sikes v. Sikes, 200 SJE.2d 259, 231 Ga. 105, 
Ind.—Siddioitom v. Sidebottom, 233 N.E2d 667, 249 

Ind. 572, 29 A.LR.3d 1159. 

Neb.—Attebery v. Attebery. Ill N.W.2d 553, 172 Neb. 
671—Koch V. Koch. 123 N.W.2d 642, 175 Neb. 
737. 

Teniu—MuneU v. Murrdi, 323 S.W.2d 15, 45 Tcnn. 
App. 309. 

Wash.—Svatonsky v. Svatonsky, 389 P,2d 663, 63 
WasE2d 902. 

CJA cited in Bauer v. Bauer, 490 P.2d 1350, 
1355, 5 WasEApp. 781. 

79J. Cat—Bernheimer v. Bernheimer, 230 P.2d 17, 
103 Cal.App.2d 643-Chilcon v. Oulcott. 65 Cal. 
Rptr. 263, 257 C.A.2d 868 . 

Kan.—Justus v. Justus, 495 P.2d 98, 208 Kan. 879. 
Neb.—Koch v. Koch, 123 N.W.2d 642, 175 Nd). 737. 
&D.—Brockel v. Brockcl, 128 N.W.2d 558,80 S.D. 547. 
Tex.—Bmgdon v. Bragdon, av.App.. 594 S.W.2d 561. 
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81. Pa.—Com. v. Case, 189 A.2d 756, 200 Pa.Super. 
200 . 

83,4. Ga.—Sikes v, Sikes, 200 S.E2d 259, 231 Ga. 
105. 

83.15. Cal.—Bernheimer v. Bemheimer. 230 P.2d 17, 
103 CaLApp.2d 643. 

83.30. S.C.—CJS. quoted in Smoak v. Smoak, 237 
EE2d 372. 375, 269 S.C. 313. 

83.45. WasE-Slokes v. McDowell. 424 P,2d 910, 70 
Wash.2d 694. 
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Library References 
Divorce ©=1T1, 172. 
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85 JO L'-S—Dyndui v Dyndul, C A Virgin Islands, 
620 F.2d 409 

Anz.—Nesbitt v Nei^tt, 402 P 2d 228, 1 Anz.App. 
293 

Cal.—Harsh v Broad. 17 Cal Rptr 775. 198 CA2d 
128 

Conn—Hatch v Hatch, 249 A 2d 241, 157 Conn. 85 
Fla.—Freed v Freed, App. 373 So.2d 436. 

Ga—Steele v Niggelie, 293 SE2d 368. 163 Ga.App. 
98 

Idaho-Willis V. Willis, 460 P 2d 396, 93 Idaho 261 
III.—In re Marriage of Genule, 387 N E2d 979, 26 
IIlDcc 149, 69 IILApp3d 297. 

Io»a—Wignall v. Wignail. 161 N W 2d 791. 

Kan—Justus % Justus, 495 P2d 98. 208 Kan. 879. 
La.—McAdams v McAdams, App., 267 So.2d 908. 
Mass—Singer v. Singer, 391 N E2d 1239, 8 Mass.Af^. 
113 

Mont—Fraunhofer v Pnee, 594 P.2d 324,182 Mont. 7. 
N.M.—Smith V. Smith, 649 P.2d 1381, 98 N.M. 468. 
N Y.—Jorgensen %. Jorgensen, 428 NY.S.2d 304, 76 
A.D.2d 828 

N.C.—Gamer v. Gamer, 151 S.E2d 553, 268 N.C. 664. 
Gray v. Gray, 193 S.E2d 492. 16 N.CApp. 
73(>-Young V. Young, 204 S.E2d 711, 21 N.C. 
App 424. 

Tex.—Bray v. Bray, Civ.App., 576 S W.2d 664. 

Wis.—Limberg v. Limberg, 102 N.W.2d 103, 10 Wis.2d 
63. 

Wyo.—Mentock v Mentock, 638 P.2d 156. 

JurisdictioB 

Ga.—Blanton v BUnton. 123 S.E2d 758, 217 Ga. 542. 
loterlocntory dissolution decrees 
CaL—In re Marriage of Guardino. 156 Cal.Rptr. 883, 
95 CA.3d 77. 

85J5. Wash.—Coleman v. Dennis, 461 P.2d SS2, 1 
Wash.App. 299. 

§ 174(2). -Merger and Bar of 

Causes of Action and 
De'fenses 

86 . Ark.—Spell v. SpdU 587 S.W.2d 221, 266 Ark. 
631. 

Fla.—Telford v. Telford, App., 225 So.2d 165. 

Ga.—Loftis v. Loftis, 225 S.E2d 685, 236 Ga. 637. 
La.—Bryant v. Bryant, App., 310 So.2d 648. 

Mo.—Garbee v. Tyree, A|^., 4(X) S.W.2d 193—Fagan 
v Fagan, App., 448 &W.2d 329. 

N.Y.—Fontana v. Fcmtana, 434 N.Y.S.2d 527, 79 
A.D.2d 890. 

N.C—Gray v. Gray, 193 S.E2d 492, 16 N.CApp. 730. 
Or.—Payne v. Payne, 332 P.2d 1075, 215 Or. 412, reh. 

den. 335 P.2d 606, 215 Or. 412. 

Tex.—Day v. Day, 603 S.W.2d 213, on remand 610 
S.W.2d 195, err. ref. no rev. err. 

Utah—Klein v. Klein, 544 P.2d 472. 

In Louisiaiia 

(1) La.—Barr v. Freeman, App., 175 So.2d 649. 

(2) La.—Fulmer v, Fulmer, 301 So.2d 622. 

(3) Other matters. 

La.—Bair v. Freeman, App., 175 So.2d 649—Starkey v. 
Starkey. App., 209 So.2d 593. 

(4) Dismissal with prgudice bars suit even if new 
facts alleged. 

La.—Bissett v. Bissett, App., 393 So.2d 205. 

Proof required 

U.S.—Del Peschio v. Del Peschio, C.A.Virgin Islands, 
356 F.2d 402, cert. den. 87 S.Q. 181, 385 U.S. 886, 
17 L.Ed.2d 113. 

Must be pleaded 

S.C—Shecut V. Shccui, 185 S.E2d 895, 257 S.C. 354. 


Amended divorce decree 

Md—Madden v. Cosden, 314 A.2d 128, 271 Md. 118. 
Severed causes of action not barred 
Cal —Audisio V. Russdl, 114 Cal.Rptr. 923, 40 C.A.3d 
506 

Denial of motion to vacate 

Kan.—Perry v. Perry, 623 P.2d 513, 5 Kan.App.2d 636. 

86.5. Mo.-Dodds v. Dodds, App., 328 S.W.2d 724. 
Tenn.—Daves v. Daves, App., 576 S.W.2d 4. 

Wash.—Lunsford v. Waldrip, 493 P.2d 789, 6 Wash. 

App. 426. 51 A.ER.3d 513. 

Reconciliation and cohabitation, etc. 

(2) Other statements. 

Ark.—Fox V. Fox. 444 S.W.2d 865, 247 Ark. 188. 
La.—Adams v. Adams, App., 230 So.2d 411, writ ref. 

232 So.2d 520, 255 La. 802. 

Miss. —^Zwerg v. Zwerg, 179 So.2d 821, 254 Miss 8 . 
86.10. La.—Kennedy v. Kennedy, App., 261 So.2d 
657. 

Md.—Flood V. Flood. 295 A.2d 784, 16 MdApp. 280. 
Support payments 

Or.—Morphet v. Morphet, 502 P.2d 255, 263 Or. 311. 
Ga.—Taylor v. Taylor, 226 S.E2d 84,138 Ga.App. 284. 
Ill—Sdanna v. Scianna, 183 N.E2d 9, 35 IU.App.2d 
371—Brady v. Brady. 324 N.E2d 645, 26 lU. 
App.3d 131. 

Ind.—HarUcroad v. Hartleroad, 233 N.E2d 250, 142 
Ind.App. 147. 

N.C.—Young v. Young, 204 S.E2d 711, 21 N.CApp. 
424. 

87. Cal.—Irwin v. Irwin, 138 Cal.Rptr. 9, 69 C.A.3d 
317. 

Kan.—Ullis v. Lillis, 563 P.2d 492, 1 Kan.App.2d 164. 
97 A.L.R.3d 981. 

La.—Hatch v. Hatch, App., 341 So.2d 1270, writ not 
considered. Sup., 343 So. 2 d 1080. 
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88 . N.C—Gamer v. Gamer, 151 S.E2d 553, 268 
N.C 664. 

Tex.—Pavlas v. Pavlas, Civ.App., 428 S.W.2d 880. 

91. Pa.—Reiter v. Reiter, 82 DaupE 28. 

Grounds known prior to first action 

U.S.—Del Peschio v. Del Peschio, C.A.Virgin Islands, 
356 F.2d 402, cert. den. 87 S.Ct 181, 385 U.S. 886 , 
17 L.Ed.2d 113. 

Cal.—CJ Quoted in Verdicr v. Verdicr, 22 Cal.Rptr. 
93, 102, 203 CA.2d 724. 

Indignities and desertion 
Pa.—Larsen v. Larsen, 132 A.2d 883, 184 Pa.Super. 
221, affd. 141 A.2d 353, 392 Pa. 609. 

De Bona v. De Bona. 22 Som. 210. 
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92. Ala.—McCall v. McCaH, 191 So.2d 211, 280 Ala. 
205. 

Ariz.—Windauer v. O’Connor, 485 P.2d 1157,107 Ariz. 
267. 

Ark.-Narisi v. Narisi, 345 S.W.2d 620, 233 Ark. 525— 
McCaa v. McCaa, 438 S..W.2d 325, 246 Ark. 394— 
Bishop V. Bishop, 480 S.W.2d 145, 252 Ark. 573. 
Fla.—Stone v. Stone, 111 So.2d 486. 

Friedman v. Friedman, App., 224 So.2d 424— 
Telford v. Telford, App., 225 So.2d 165. 

Iowa—Wignail v. Wignail, 161 N.W.2d 791. 

La.—Shapiro v. Shapiro, 139 So.2d 762, 242 La. 903, on 
remand 141 So.2d 448. 

N.C—Gray v. Gray, 193 S.E2d 492, 16 N.CApp. 730. 
Tex.—Hyde v. Hyde, Civ.App., 406 S.W.2d 225, err. 
dism.— CJJS, dted in Stecklein v. Steckldn, Civ. 
App., 466 S.W.2d 421, 423. 

Utah—MeUne v. McLane, 570 P.2d 692. 

93.5. Fla.—Stone v. Stone, 111 So.2d 486. 

Telford v. Telford, App., 225 So.2d 165. 

94. Colo.—Harvey v. Harvey, 373 P.2d 304, 150 Colo. 
449. 

Fla.—Telford v. Telford, App,, 225 So.2d 165. 
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Ind.—Welling v Welling, 245 N E.2d 173. 144 Ind 
App. 182, cert den. 90 S Ct 266. 396 U S 929. 24 
L.Ed.2d 227. 

Iowa—Conkling v. Conkling, 185 N.W 2d 777. 

La.—Webster v. Webster. App„ 308 So.2d 302. 

Md.—Buehler v. Buehler, 182 A.2d 877, 229 Md 317. 
Mich.—Sovereign v. Sovereign, 92 NW.2d 600, 554 
Mich. ISO 

Nev.—Gilbert v. Warren, 594 P.2d 696, 95 Ne\ 296 
N.y— Ziegler v. Zicgkr, 181 N.Y.S.2d 815, 7 A.D2d 
219. 

Tex,—Pavlas v. Pavlas, Civ.App., 428 S W 2d 880 

inge 732 

94.10. La.—Lupo v. Lupo, App., 366 So.2d 932. 
94.15 N.Y.—Lepastat v. LepastaU 225 N.Y.S.2d 630. 
95.5. Iowa—In re Kurtz’ Marriage, 199 N W.2d 312 
La.—Fulmer v. Fulmer. 301 So.2d 622. 

Smith V. Smith, App., 179 So.2d 433—Davidson 
V. Jenkins, App., 216 So.2d 682. 

Mkh.—Engemaim v. Engcmann, 219 N.W.2d 777. 53 
Mich.App. 588. 

Mo.—In re Marriage of Bradford, App,, 557 S.W.2d 
720. 

N.Y.—Belt V. Belt, 324 N.Y.S.2d 623, 67 Misc.2d 679. 

95.10. N.C.—Johnson v. Johnson, 183 S.E2d 805, 12 
N.CApp. 505, cert. den. 184 S.E.2d 884,279 N.C 
727. 

Fault determined in separation condnave but 
postseparation conduct may be litigated 
La.—Florcnt v. Florcnt, App., 393 So.2d 912. 

95.20. N.Y.—^Adelman v. Adelman, 296 N.Y.S.2d 
999, 58 Misc.2d 803. 

96. La.—Guarisco v. Guarisco. App, 271 So.2d 553. 
N.Y.—Seaman v. Seaman. 322 N.V.S.2d 577, 37 A.D.2d 
551. 

Rosenbaum v, Rosenbaum, 288 N.Y.S.2d 285, 56 
Misc.2d 221. 
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993. Cal.—Burt v. Burt, 9 Cal.Rptr. 440, 187 C.A.2d 
36. 

Fault 

La.—Fitzpatridc v. Fitzpatrick, App., 303 So.2d 539. 
3. La.—Bell v. BelL App., 368 So.2d 777, writ den., 
Sup., 371 So.2d 264. 

Md.—Brown v. Brown, 366 A,2d 18, 278 Md. 672. 
53. Mo.—Nichols v. Nkhols. App., 538 S.W.2d 727. 
6 . Dd.—Tyndall v. Tyndall, 238 A.2d 343. 
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A judgment of divorce based on vol¬ 
untary separation which does not adju¬ 
dicate faidt of the parties does not bar 
an action for divorce by the divorced 
party.** 

8 .6. La.—^DdxNirg v. Dubourg, 291 So.2d 441. 

8J85. Fla.—^Reynolds v. iUynolds, App., 117 So.2d 
16. 

830. Nev.—Sutherland v. Sutherland, 340 P.2d 581, 
75 Nev. 304. 

8,40. La.-^taikey v. Starker, App., 209 So.2d 593. 
Mo.—Nkhols V. Nkhols, App., 538 S.W.2d 727. 
Punitive damages not barred 
Ma—Sutton v. Sutton, App., 567 S.W.2d 147. 

Denial of a divorce from bed and 
board is not a bar to a subsequent 
action by the wife for support*^^ 

N.C—Jemigan v. Stolcley, 238 S.E2d 318, 34 N.C.Aiv. 
358. 

Pa.—Commonwealth v. Scholl, 39 A.2d 719,156 Pa.Su- 
per. 136—Com. ex rel. Reddick v. Reddkk, 181 
A.2d 896, 198 Pa.Super. Ill—Sokol v. Sokol, 211 
A.2d 118, 205 Pa.Sttper. 459. 


It has been held that a divorce judg¬ 
ment in favor of the husband does not 
bar a cause of action by the former 
wife for arrearages of support award¬ 
ed pendente 

8.50. N J —Ogden v Ogden, 244 A 2d 713. 101 N J 
Super. 509 

A former wife’s personal injuiy 
claim is not extinguished by a dissolu¬ 
tion decree which incorporates the set¬ 
tlement agreement*-’ 

8.55. Ind-—McNevin v McN'evin, Aw>., 447 N E2d 
611. 

Interspousal immumtj generally see CJ S. Husband & 
Wife § 396. 

§ 174(3). -Conclusiveness of 

A<yudi<»tlon 

9 Ark.—Thompson v Thompson, 485 SW.2d 725, 
253 Ark. 343. 

Cal.—Robmson v Robinson, 17 Cal.Rptr. 786, 198 
C.A 2d 193—Adamson v Adamson, 26 Cal.Rptr. 
236, 209 CA.2d 492—McLellan v. McLellan, 100 
aiRptr. 258, 23 CA 3d 343. 

Colo—McNeece v McNeece, 562 P.2d 767, 39 COlo. 
App. 160. 

Conn.—Nowell v. Nowdl. 254 A.2d 889, 157 Conn. 
470, stating Texas law, cert. den. 90 S.Ci. 68, 396 
U.S. 844, 24 L.£d.2d 94, app. after remand 302 
A.2d 260, 163 Conn. 116—Litvaitisv. Litvaitis, 295 
A.2d 519, 162 Conn. 540. 

Fla.—Cribb v. Cribb. App., 261 So.2d 566. 

Ga.—Kay v. Vaughan, 165 S.E2d 131, 224 Ga. 875- 
Doke V. Doke. 284 S E2d 419. 248 Ga. 514. 

Booker v. Booker. 130 S.E2d 260, 107 Ga.App. 
339. 

Fla.—Stone v. StiMie, App., Ill So,2d 486. 

III.—Henley v. Houck, 200 N.E2d 99. 49 ni.App.2d 
472—Antezak v. Antezak, 209 N.E2d 838, 61 
Ill.App.2d 404—^Eggemeyer v. Eggemeyer, 229 
N.E2d 144, 86 Ill.A]:^.2d 224—Green v. Green, 

229 N.E2d 565, 86 IllApp.2d 362—Randolph v. 
Dean, 327 N.E2d 473, 27 IU.App.3d 913—Gold- 
-berg V. Goldberg, 332 N.E2d 710, 30 IlI.App.3d 
769. 

Iowa—Lehmkuhl v. Uhmkuhl, 145 N.W.2d 456, 259 
Iowa 686-Gerk v. Gerk, 158 N.W.2d 656—Wig- 
nall V. Wignall, 161 N.W.2d 791—Norris v. Norris, 
174 N.W.2d 368—Lundberg v. Allen, 176 N.W.2d 
775. 

Kan.—In re Julian's Esute, 334 P.2d 432, 184 Kan. 94. 
La.—Fulmer v. Fulmer, 301 So.2d 622 Adams v. Ad¬ 
ams. 389 So.2d 381. 

Hodges V. Hodges, App., 150 So.2d 884—Azar v. 
Azar, App., 185 So.2d 113—^Didier v. Didkr, App., 

230 So.2d 436, writ ref. 233 So.2d 248, 255 La. 806. 
Md.—Stein v. Stein, 247 A.2d 266,251 Md. 300—Mad¬ 
den V. Cosden, 314 A.2d 128, 271 Md. 118. 

Mass.—IngersoU v. Ingersoll, 202 N.E2d 820, 348 
Mass. 209. 

Mo—Ladd v. Ladd, App., 492 S.W.2d 164. 

Mont—Lance v. Lance. 635 P.2d 571, 195 Mont. 176. 
Nev.—State ex rel. Groves v. First Judicial Dist. Court 
of Onnsby County, 125 P.2d 723, 61 Nev. 269. 
N.Y.—Psaroudis v. Psaroudis, 261 N.E2d 108, 27 
N.Y.2d 527, 312 N.Y.S.2d 998. 

ColUer V. Collier. 236 N.Y.S.2d 515, 18 A.D.2d 
703—Zizzi V. Zizzi, 306 N.y.S.2d 961, 33 A.D.2d 
926—Tamas v. Tamas, 364 N.Y.S.2d 237, 47 
A.D.2d 686, app. distn. 334 N.E2d 599,36 N.Y.2d 
913, 372 N.Y.S.2d 652. 

Brown v. Brown, 297 N,Y.S.2d 385, 58 Misc.2d 

1020. 

Schwartz v. Schwartz, 275 N.Y.S.2d 928, 52 
Misc.2d 309—Gerald v. Chait, 318 N.Y.S.2d 518, 
65 Mlsc.2d 641. 

N.C—Hamilton v. Hamilton, 245 S.E2d 399. 36 N.C. 
App. 755, aifd. 251 S.E2d 441, 296 N.C. 574. 
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N.D —CJjS, cited in All^echt v Albrecht, 120 N W 2d 
165, 16'—Kbud: V Klaudt, 156 NW2d 72- 
St«k V Steele, 189 N W 2d 66C 
CM.i —Duncan \ Sea>, 553 P 2d 492. 

Or.—Deip V Schiel, 354 P.2d 299. 225 Or 267 
Pa.—Colin V Cohn, 155 A.lUl 801, 190 Pa-Super 125— 
Sargent v. Sargent, 30*? A 2d 353. 225 Pa.Super 1. 

Cohn V. Cohn, l(P P.LJ 121—Com. ex rei 
Eaton V Eaton. 81 M<mtg 247—Denhnger v Den- 
hnger, 59 Lane Rev 377 

S C—Inabmet v Inabir.ei, 152 S E2d 553, 249 S C 65. 
Uuh—Sorensen v Sorensen, 438 P.2d 180, 20 Utah2d 
360 

Va.-Calma v Calma, 128 S.E2d 440, 203 Va. 880 
Wash —Coughlui v ChnsiofTersen. 43! P.2d 997, 72 
Wash.2d 1039—Thoupson v. Thompson, 510 P 2d 
827. 82 Wash.2d 352. 

Wis.—Limberg v. Limberg, 102 N.W.2d 103, 10 Wis.2d 
63 

Rule inapplicable to jurisdictioiial facts 

Pa.—Ctwn. ex rel. Lorusso v. Lontsso, 150 A.2d 370, 
189 Pa-Super. 403. 

“Fault” 

La.-Nethken v Ncthken, 307 So-2d 563—Fulmer v. 
Fulmer, 301 So.2d 622. 

Perez v, Perez, App., 334 So.2d 719, cert, den.. 
Sup., 338 So 2d 700—Rutherford v. Rutherford, 
App-. 452 So.2d 432. 
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93. Cal —Martin v Superior Court In and For San 
Diego County. 18 CaI.Rptr. 773, 199 C A.2d 730 
—Mattos v. Correia, 79 Cal.Rptr. 229.274 CJL2d 
413. 

D.C.—Neuman v, Neuman. App., 377 A.2d 393. 

Ga.—McDonald v. Hester. 155 S.E2d 720, 115 Ga. 
App. 740. 

10. Cal—Barber v. Barber, 331 P.2d 628, 51 C.2d 
244, stating Califorata and Oklahoma law. 

Conn.—White v. White, 201 A.2d 662, 25 Cotm.Sup. 
235. 

Ga.—Anderson v. Anderson, 230 S.E2d 272, 237 Ga. 

886 . 

La.—White v. Moms, 109 Sa2d 87, 236 La. 767. 
Rayborn v. Raybom, 246 So.2d 400, writ 
ref. 247 So.2d 868. 258 La. 775. 

Me.—Boyd v. Boyd, 421 A.2d 1356. 

Ma—Ezell v. Ezell, App., 348 S.W.2d 592—Hedge- 
corth V. Hedgecorti App., 463 S.W.2d 596, app. 
after remand 486 S.W.2d 654. 

NJ.—Raab v. Raab, 239 A.2d 271. 99 N.J.Super. 265. 
Or.—Rothwcll V. RothwdI, 347 P.2d 63, 219 Or. 221. 
Tex.—Gilliam v. Riggs, Civ.Ap{>., 385 S.W.2d 444, err. 
dism.—Pavlas v. Pavlas, Civ.App., 428 S.W.2d 880. 
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11. Fla.—Stone v. Stone, App., Ill So.2d 486. 

Ill-Lemanski v. Lemanski, 231 N.£.2d 191, 8? lU. 

App.2d 405, app. dism. cert. den. 89 S.Ct. 52, 393 
U.S. 20,21 L.Ed.2d 21. reh. den. 89 S.Q. 381, 393 
U.E 956, 21 L.Ed.2d 370. 

La.—Mendoza v. Mendoza, App., 310 So.2d 154, writ 
den.. Sup., 313 So.2d 827. 

12. Ark.—Lewis v. Lewis, 502 S.W.2d 505, 255 Ark. 
583—Hufst v. Hurst. 504 S.W.2d 360, 255 Ark. 
936. 

Conn.—Vogd v. Sylvester, 174 A.2d 122, 148 Conn. 
666 , 96 A.L.R2d 893. 

State V. Goodwin, QrA.D., 215 A.2d 913, 3 
ConitCir. 386, certificatimi den. 213 A.2d 525, 153 
Cram. 725. 

Fla.—Stone v. Stone, App., Ill Sa2d 486. 

Ga.—Thompson v. Reese, 125 S.E2d 726, 105 Ga.An>. 
826. 

Idaho-Taysom v. Taysom. 349 P.2d 556, 82 Idaho 58. 
ni—Johnson v. Johnson, 340 N.E2d 68. 34 IU.App.3d 
356. 

La.—Fulmer v. Fulmer, 288 Sa2d 398, afid.. Sup., 301 
So.2d 622. 

Md.—Health v. Health, 242 A.2d 130, 250 Md. 157. 



§174(3) DIVORCE 

Page 736 

Mo-^Eail V Ezeil App, Hi SW:d 59:-R- ^ 

E-, App. 364 SW.2d ii: 

NJ—Ogden Ogden. 244 A 2d 733. IQl VJ Super 

509 

N Y ->Sack 5 V Sacks, 307 N Y S 2d IT'. 35 A D 
802 

Wilhanas v Wtlliains, 246 NYS2d 44 , 41 
Misc2d 486—In re Carter's Estate, 331 N Y.S2d 
257, 69 Misc 2d 630, affd 34^ S YS Id IQO'', 42 
A.D.Zd 925 

04(1—Austin V Austin, 418 P 2d 347 
Wis.—Euk V Euk, 100 NW.2d 554, 9 Wis.2d 115. 
cerL den. 80 S.Ct. 1076, 362 t'.S, 988, 4 L Ed 2d 
1021. 

Support payneiit 

N.V—Fine v. Fine, 316 N.Y.S2d 725, 65 Misc-2d S' 
No estoppel oo pstenuty issue 
Ohio—Garrett v Garrett, 374 N.E2d 654, 54 Ohio 
App2d 25, 8 00.3d 41. 

13. N.Y.—Lepastat v Lepastat, 225 N.Y.S2d 630 
13,5 L'.S—McGuire %. C41ifano. DC Neb., 440 
F.Supp. 1031. 

Cal—Garrett v. Duncan. 1 Cal.Rptr 461, 176 CA. 2 d 
296— CJJS, cited in Verdier v Verdier, 22 C!al 
Rptr. 93, 99. 203 C.A.2d 724 
Fla.—Stone v. Stone, App., Ill So 2 d 486. 

La.—Gamitto Garamo, App, 199 So.2d 202. 

Mo.—Ladd v. Ladd, App., 492 SW.2d 164—Gak v 
Corbett, App., 568 S W 2d 72 
N.H.—Rodnque v Rodnque, 300 A, 2 d 312, 113 NH. 
49. 

N.Y.—Perry v. Perry. 434 N.Y.S.2d 496, 79 A.D.2d 
851. 

N.C.—Price v Price. 290S.E2d 391, 56 N.CApp 810. 
Or.—Delp V. Schiel, 354 P.2d 299, 223 Or 267. 

Tex.—Hamborsky v. Hamborsky, Civ .App., 584 S.W 2d 
330. 

Support 

Cal.—In re Marriage of Guardino, 156 Cal.Rptr. 883, 
95 CA.3d 77. 

13.10. Anz.—In re Marriage of Rowe, 573 P.2d 874, 
117 Anz. 474. 

Idaho—Milboum v. Milboum, 384 P.2d 476, 86 Idaho 
213. 

Ill.—Stickler v. Stickkr, 186 N.E 2 d 542, 38 IIl.App. 2 d 
191. 

Nev.—Rosenbaum v. Rosenbaum, 471 P. 2 d 254, 86 
Nev. 550. 

N.Y.—Ziegler v. Ziegler, 181 N.Y5.2d 815, 7 A.D.2d 
219—Jorgensen v. Jorgensen, 447 N.Y.S 2d 318, 86 
A.D.2d 861. 881. 

N.D.—Steele v. Steele, 189 N.W. 2 d 660. 

Wash.—Metcalf v. Metcalf, 358 P. 2 d 983, 57 Wash.2d 
611 

Intentioiial tort 

Ariz.—Windauer v. O'Connor, 485 P. 2 d 1157, 107 Ariz. 
267. 

New acts or time lapse 

Ga.—Harwell v. Harwell, 209 S.E2d 625, 233 Ga. 89. 

A jutigment of separation based on 
cruelty which determines fault is not 
res judicata on that issue in a subse> 
quent proceeding for alimony when a 
(iivorce on the grounds of desertion is 
secured in another jurisdiction" 

13.11. La.—In re Williams, App., 288 So.2d 401, writ 
den., Sup., 292 So.2d 245. 
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14. Ga.—Harwell v. Harwdl, 209 S.E.2d 625,233 Ga 
89. 

14,10. N.D.— Albrecht v. Albrecht, 120 N.W.2d 165. 
Fttieraity trf diiid held not issue tried or deto*- 
miaed 

U.S.—Matter of Miller, Bkrtcy.Wis., 17 B.R. 717. 


Czl —Patterson v Municipa! Court, Santa Clara Coun¬ 
ts. San Jose-Milpilas-.Alviso Judicial Dist, 42 Ca! 
Rptr. '69. ;S 2 CA.2d 289 

Cole—Devcreaux v Dev«eaux. 354 P2d 1015, 144 
Colo 51 

Ra.-Wh:tnev v Hall App I Dist, 434 So 2d 40 

Mo -S-V S-. .App., 595 S W.2d 357. 

Decree held res jodkats on issne of paternity 

Cal —In re Marriage Guardino, 156 Cal.Rptr 883, 
95 C.A.3d 7' 

Fla —Johnson \ Johnson, Aj^, 395 So.2d 640. 

NY—Jeanne M. v Richard G.. 465 N.Y.S.2d 60, 96 
A DJ»d 549, cross-app dism. 458 N.E2d 383, 60 
NY.2d 858. 4^0 NY.S2d 142, app dism 459 
NE2d 1288, 61 NY.2d 637. 471 N.Y.S.2d 851, 
reargument den. 462 N E2d 1205, 61 N Y.2d 905 

S.D—Lucdike v. Koopsma, 303 N.W.2d 112 . 

Wash.—Johns v J<Ans, 393 P 2d 948, 64 Wash.2d 696. 

Res judicata on issue of valid marriage 

N Y.—Raneo v Romeo, 331 N.V S 2d 870. 39 A.D.2d 
559 

14J25 US—US V. Smith. CANJ.. 398 F.2d 173. 

Cat—Amparan v Superior Court for Los Angeles 
Count>. 54 Cal.Rptr. 501, 246 C A.2d 41. 

Conn.—Vogel v Sylvester, 174 A.2d 122 , 148 Coim. 
666 , 96 A.L.R.2d 893—Litvaitis v. Litvaitis, 295 
A 2d 519, 162 Conn. 540. 

Doktor V. Debtor, 259 A.2d 392, 28 CoaaSap. 
293. 

1435. US.—Bergen v Bergen, C.A.Virgin Islands, 
439 F.2d 1008. 

15 Conn.—Vogel v. Sylvester, 174 A.2d 122, 148 
Conn. 666 , 96 A.L.R.2d 893. 

Mo.—In re Lipschitz, App.. 466 S.W.2d 183. 

N.Y.—Presbrey v Presbrey, 179 N,Y.S.2d 788, 6 
A.D2d 477, motion den. 199 N.Y.S.2d 505, 7 
N.Y. 2 d 992, 166 N.E2d 510, affd. 201 N.Y.S.2d 
807. 8 N.Y 2d 797, 168 N.E2d 135. 

15.5. Cal —In re Casimir's Estate, 97 Cal. Rptr. 623, 
19 C.A 3d 773. 

III.— Henley v. Houck, 200 N.E2d 99, 49 ni.App.2d 
472. 

N.Y.—Presbrey v. Presbrey, 179 N.Y.S.2d 788, 6 
A.D. 2 d 477. .motion den. 199 N.Y.S.2d 505, 7 
N.Y.2d 992, 166 N.E2d 510, affd. 201 N.Y.S.2d 
807. 8 N.Y.2d 797. 168 N.E2d 135. 

Pa—Cbm. ex rd. Schultz v, Schultz, 159 A.2d 43, 191 
Pa3ttper. 619. 

16. CA.—Gulb V. Hirst, Ari., 207 A.2d 662. 

Ga.—Adams v. Adams, 214 S.E2d 561, 234 Ga. 139. 

N.Y.—Schoenbrod v. Siegkr, 230 N.E 2 d 638, 20 
N.Y.2d 403, 283 N.Y.S.2d 881. 

Wis.— Hutschenreuter v. Hutschenreuter, 127 N.W.2d 
47, 23 Wis.2d 318. 

Judgment of sqiantion 

(I) N.Y.—Psaroudis v. Psaroudis, 293 N.Y.S.2d 24, 

30 A.D.2d 841, affd. 261 N.E2d 108, 27 N.Y.2d 527, 

312 N.Y.S.2d 998. 

Vozza V. Vozza, 187 N.Y.S.2d 688 , 17 Misc.2d 
705—Stange v, Stange, 188 N.Y.S.2d 780, 17 
Misc.2d 1028—Camp v. Camp, 189 N.Y.S.2d 561, 
21 Misc.2d 908. 
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17. Subsequent action for declaratory judg- 
meat or aanulment 

<I) N.Y.—Presbrey v. Presbrey, 167 RY.S.2d 669, 8 
Misc.2d 963. affd. 179 N.Y.S.2d 788, 6 A.D.2d 477, 
motion den. 199 N.Y.S. 2 d 505, 7 N.Y.2d 992, 166 
N.E.2d 510, affd. 201 N.Y.S.2d 807, 8 N.Y. 2 d 797 , 168 
N.E2d 135. 

(2) N.Y.—Presbrey v. Presbrey, 167 N,Y3.2d 669, 8 
Misc,2d 963, affd. 179 N.Y3.2d 788, 6 A.D.2d 477, 
motion den. 199 N,Y.S. 2 d 505, 7 N.Y.2d 992, 166 
N.E.2d 510, affd. 201 N.Y3.2d 807, 8 N.Y.2d 797, 168 
N.E2d 135. 

(4) N.Y.—Vesci v. Vesd, 162 N.Y.S.2d 307, 19 
Misc.2d 60. 
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Simultaneous actions 

N V —Hildebrand v. Hildebrand, 247 N.Y.S.2d 445, 20 
A.D.2d 328. 

Children of divorced couple 
Cal —Armstrong v. Armstrong, 126 Cal.Rptr. 805, 544 
P.2d 941, 15 C3d 942. 

17.5. Ill—Williams v. Williams, 282 N.E2d 251, 4 
Ili.App.3d 905. 

N.Y.—Rudnick v. Rudnkk. 285 N.Y.S.2d 996, 55 
Misc.2d 532. 
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17.15. Party not estopped to relitigate validity 
of second marriage 

(2) Other instances. 

N.Y.—Markowitz v. Markowitz. 242 N.Y.S.2d 257, 19 
A.D.2d 207. 

18. N.Y.—Presbrey v. Presbrey, 179 N.Y.S.2d 788, 6 
A.D.2d 477, motion den. 199 N.Y.S.2d 505, 7 
N.Y.2d 992, 166 N.E2d 510, affd. 201 N.Y.S.2d 
807, 8 N.Y.2d 797, 168 N.E.2d 135. 

20.10. Ill—Louthan v. Louthan, 264 N.E2d 797, 130 
IlLApp.2d 281. 

Foreign decree where appearance wmdA 

Md.—Madden v. Cosden, 314 A.2d 128, 271 Md. 118. 

20.15. D.C—Beckwith v. Beckwith, App., 355 A.2d 
537, app. after remand 379 A.2d 955, cert. den. 98 
S.Ct. 2239, 436 U.S. 907, 56 L.Ed.2d 405. 

Mass.—Cbllura v. Collura, 212 N.E2d «55, 350 Mass. 
760. 

§ 174(4). -Requisites of Judg¬ 

ment 

2030. Judgment declared moot 

La.—Randle v. Gallagher, App., 169 So.2d 224. 

21. Tex.—Deen v. Deen, Civ.App., 530 S.W.2d 913. 
Decree held not binding 

Ohio—Ex parte Alliott, 183 N.E.2d 804, 114 Ohio App. 
533. 
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22. Ill.—Finley v. Kesling, 433 N.E2d 1112, 60 III. 
Dec. 874, 105 Ill.App.3d 1. 

Neb.—In re Bassett’s Estate, 201 N.W. 2 d 848, 189 Neb. 
206. 

Judgment held final 

Tenn.—Atchley v. Atchley, App., 585 S.W.2d 614. 

Not final 

La.—Morris v. Morris, App., 336 So.2d 254. 

23. Effect of dismfswil at dose of evidence not stating 
not on merits. 

N.Y.—Rosamilia v. Morton, 257 N.Y.S.2d 828, 45 
Misc.2d 714. 

23.10. Cal.— CJS. dted in Verdier v. Verdier, 22 
Cal.Rptr. 93, 101, 203 CA.2d 724. 

24. Colo.—Morgan v. Morgan, 340 P.2d 1060, 139 
‘ Colo. 545. 

N.Y.—Lacks v. Lacks, 217 N.Y.S.2d 655, 30 Misc. 2 d 
398, affd. 227 N.Y.S. 2 d 895, 16 A.D.2d 646, affd. 
189 N.E.2d 487, 12 N.Y.2d 268, 238 N.Y.S.2d 949. 
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28.15. Burden of proof 

La.—^Succession of Marshall, App., 174 So.2d 234, writ 
ref. 175 So.2d 647, 247 La. 1035. 

A husband suing for divorce may not 
be precluded from proving fault on 
part of the wife based on her presep¬ 
aration conduct, even though she had 
t^en a default judgment for separa¬ 
tion against him based on his fault“ ‘* 

28.16. La.—Kratzberg v. Rratzberg, App., 286 So.2d 
174. 
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28.20. Abandoninent 

^ ^ Falconi, 458 N V S.2d 668, 91 A.D :d 

§ 174(5). -Persons Affected by 

Adjudication 

29. L'.S.—Burket v Schultz, D.CWis., 62 FRD. I 

Cal,-Gilb V. Gi!b, 339 P.2d 176. 170 CA2d 379 

Md.—Day v. Day, 20$ A.2d 798, 23? Md 229 

Mich^Yedinak v. Yediiiak, 175 N.W2d 706, 385 
Mich, 409, 63 A.L R.3d 360. 

N.Y.-~Presbrcy v. Presbrey, 179 \Y.S2d 78S. 6 
A.D.2d 477, motion den. 199 N.YS.2d 50< 7 
N.Y.2d 992, 166 N.E2d 510, afid. 20i NYS^d 
807. 8 N.Y.2d 797. 168 N.E2d 135. 

In re Werger’s Estate, 315 N.YS.2d 943 64 
Misc.2d 1094. ’ ^ 

Correspondent 

(2) Other instances. 

N.J.-Rufr V. Ruff, 217 A.2d 21, 90 NJ.Super 231 

No bar to second imsband’s action 

Mo.—O- F- L- V, M- R- R- 

App., 518 S.W.2d 113, 78 A.L.R,3d 825. 

Minor chOd not barred by collateral estoppel 

Ohio—SchoUer v. SchoIIer, 462 N.E.2d 158. 10 Ohio 
St3d 98. 10 O.B.R. 426. 

29.5. Cal.—Adamson v. Adamson, 26 Cal.Rotr 236 
209 C.A.2d 492 

Conn.—Allswonh v. Guzauskas, Com.PI. 305 A.2d 
292, 30 Conn.Sup. 569. 

Ohio—Wilson v. Wilson. 237 N.E2d 421. 14 Ohio 
App.2d 148. 
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30. Or.—Edgren v. Reissner, 396 P.2d 564, 239 Or 

212 . 

Utah—Cahoon v. Pelton, 342 P.2d 94, 9 Utah2d 224 

31.1(1 U.S.—Gray v, Richardson. C.A.Ohio. 474 

F.2d 1370. 

Wk-E- V. E-. 204 N.W.2d 503,57 Wis.2d 436. 

D<^rmittati<MD binding on parties 
Cal.—^In re Adoption of Bonner, 66 Caller. 812, 260 
C.A.2d 17. 

No bar to second hiisband*s action 
Ohio—In re Mandni, 440 N.E2d 1232, 2 Ohio App.3d 
124, 2 O.B.R. 138. 

Oiild a privy 

Ga-"^aciich v. Pettey. 317 S.E.2d 262, 170 Ga.App 

31.20. Cal.—In re Adoption of Stroopc, 43 CaLRptr. 
•40, 232 C.A.2d 581. 

V. Sturdy. 214 N.E2d 607, 67 III.App.2d 

Mo.—In re Marriage of B., App., 619 S.W. 91. 
Desertkm and nonaccess 
(2) Other instances. 

N.J.—In re K. 222 A.2d 552, 92 N.J.Super. 204. 

31.25. Cal.—Ruddock v. Ohls, 154 Cal.Rptr. 87, 91 
CA.3d 271. 

Ga.—CJ& cited in Pike v. Armburst, 161 S.E.2d 896, 
897, 117 Oa.App. 756—English v. English, 168 
S.E2d 187, 119 Ga.App. 570. 

Modem society requires spouses to 
accept legal separations in as civil and 
decent a manner as is possible.^! ^ 

31.30. Colo.—Kane v. Kane, 391 P.2d 361, 154 Colo. 
440. 

§ 175. Construction^ Operation, and 
Effect 

31.55. Ohio—Rahm v. Rahm, 315 N.E2d 495, 39 
Ohio App.2d 74. 

31.50. N,J.—Reed v. Reed, 381 A.2d 815, 154 NJ. 
Super. 428, affd. 408 A.2d 439. 171 NJ.Super. 
171. 


Severability of issues from decree 

Tet.—Esparza s C:s.App *52 S W id I-"; 

Ilecree can’t extinguish child’s rights 

''‘A —Messenger v Me<scr.ge” rx NVS'^ 

Misc 2d 5=0 

Termination of loco imrentis relationship 

F.a—Taslorv Taylor, App 2^^ Si.Zd itA. 
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32.5- Ohio—Children's Hospital cf Akron ». Johnson 
426 NE2d 515, 6® Ohio App 2d 1". 22 OOjd 
11 

Wash—Mailer, v Malien. 48C p;d 219. 4 Arp 
185 

32.10 Colo—Berglund v Berglunci, 4“4 P 2 g sD:, 23 
Colo App. 3S2 

Ascertaining intent of parties from stipulation 

Conn—Foiey v Foley, 181 A.2d 607, 149 Conn 469 
32.20. Ohio—SiaufTer v SiaufTer, 212 S'.E 2d 622, 4 
Ohio App 2d 339 

§ 176. — Of Judgment or Decree 
Generally 

Libraiy References 
Divorce ®=»169 et seq. 

32.50 Iowa—Shipley v. Skiplej. 182 NW2d 125 
La.—Arnold v. Arnold. App., 345 So 2d 1020 
32.55 Iowa—Bowman v Bennett, 250 N W.2d 47 
N.C.—Cunningham v Brigman, !59 S.E2d 353, 263 
SC. 208 

32.60. Tex.—Schwartz v Jefferscn, 520 SW2d 881 
Legal effect not altered by pre^xkting agree* 
ment 

Ala.—Ex parte Kirkley, 418 So 2d 118, on remand. 
Cr.App., 418 So 2d 121 

Canon law denying authority of the 
state to^ dissolve a marriage cannot 
nullify divorce decrees.-'** 

32.61 Conn,—Hamcs v. Hames, 316 A.2d 379, 163 
Conn. 588. 

32.70. "Divisible divorre” 

Cal.—Irwin v. Irwin, 138 Cal.Rptr. 9, 69 C.A,3d 317. 
3Z75. Ala.—Fox v Dick, Civ App., 389 So.2d 940. 
Cal.—Hirschfdd v. Hirschfeld, 332 P.2d 397, 165 
CA.2d 474. 

Hawau—Nakata v. Nakata, 641 P.2d 333, 3 Haw App. 

HI—Schwanz V. Schwartz, 216 N.E2d 505, 69 111. 
App.3d 128—Honey v. Honey, 256 N.E2d 121, 
120 I!l.App.2d 102, app. after remand 279 N.E2d 
751. 3 IlI.App.3d 948—Sudler v. Sudler, 286 
N.E.2d 113, 6 Ill App. 3d 546. App. after remand 
342 N.E.2d 772, 35 ni.App.3d 917, cert. den. 97 
S.Q. 318, 429 U.S. 921, 50 L.Ed.2d 288-Pope v. 
Pope. 289 N.E2d 9, 7 I!I.App.3d 935-Ohver v. 
Oliver. 327 N.E2d 212, 27 Ill.App.3d 284—In re 
Marriage of Arkin, 438 N.E2d 957, 63 llLDec 
815, 108 ni.App.3d 103. 

Wash.—Hill v. Hill, 477 P.2d 931, 3 Wash,App. 783. 
Wyo.—Chomey v. Chomey, 383 P.2d 859. 
Determinative factor, etc. 

Ala.—Manin v, Tertace, 366 So.2d 275. 

Hawaii—Anderson v. Anderson, 585 P.2d 938, 59 Haw 
575. 

Iowa—In re Roberts’ Estate, 131 N.W.2d 458,257 Iowa 

ConstnictioB by trial court 
Nev.—Grenz v. Grenz, 374 P.2d 891, 78 Sev 394. 
Consent judgment construed as contract 
N.C.—Martin v. Martin, 216 S.E2d 456, 26 N.C.App. 
506. 

Incorporation by reference 
N.Y.—Matter of Proceeding for Support Under Article 
4 of Family Court Act, 404 N.Y.S.2d 51\ 94 
Misc.2d 59. 
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instruction by trial court 

M?— EiaLv 451 a 2d 55 

32.80. Chirncy > Chomey, 383 P.2d S59. 

32.85 Ar.z—Mv-*.* % Moore, 456 P.2d 403, 10 

ij 

L: —In rc Marrage of .Arkin, 43S N.E.2d 957 63 
1!. De^ =15 ID/- m App 3d 103 

Lse of extnaeoas statements in course of trial im- 

pruper 

R I.—Riccsard! % Ricciardi, 164 A.2d 855, 9i R.L 455. 
Construed in light of statutes 
M.-n —PaljT.i V Palmi. !40 \'W.2d 77 273 Minn. 97. 
Incorporated property settlement agreement in¬ 
terpreted under laws relating to contracts 
Tex —Martinez i Guajardo, Cn App., 464 S W 2d 944. 
Rules of construction of contracts applied 
LI—Wh,:e v ^Tute, 378 N,E2d 1255, 19 Ili.Dcc 380 
e: i:: App 3d 3^5 

Qarification 

Me—Bow ley \ Bow!ey. 440 A.2d 332. 

32SQ. Consent judgment 
Cal—Robinson v Robinson, 25 aiRpir. !43, 208 
C A 2d 213. 

33 Aia.—Horsley v Horsley, Civ.App., 390 Sa2d 
1058, wn: den 590 So 2d 1060. 

Ga—Newma-. v N'ewman, 154 S.E2d 581, 223 Ga. 
278 

III.—Ringsirom v. Rregstrom, 428 N.E.2d 743, 57 11! 

Dec 195, 101 in.App3d 677. 

.Minn.—Palmi v Palmi. 140 N.W.2d 77, 273 Minn. 97. 

Matrimony dissolved withont divorce to either 
party 

(2) Other statements 

Anz.—Rcxing v Rexing, 464 P.2d 356, 11 Anz-App 
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34. Ind —Wendorf v. Wendorf, 366 N.E2d 703, 174 
Ind.App. 172. 

Minn —Palmi v, Paiim, 140 N.W.2d 77, 273 Minn. 97. 

Okl.—Seely v. Seely, 348 P.2d 1064. 

SC—Cannon v. Cannon, 272 S,E2d 179, 275 S.C 424. 

Tex.—Stitcher v. Stitcber. Civ.App., 617 S.W.2d 285. 

Later determination of ancillary 

Fla.—Becker v. King. App., 307 So.2d 855. 

35. Ill.—Oliver v. Oliver, 327 Nf.E2d 212, 27 III 
App 3d 284. 

N.M.—Chascz v. Chavez, 485 P.2d 735,82 K.M. 624— 
Smith V. Smith, 649 P.2d 1381, 98 N.M. 468. 

NC—Allison v. Allison, 277 S.E2d 551, 51 N.CApp. 
622, app dism.. review den., 281 S.E2d 66a 303 
N.C 543. 

35.10. Anz—Milam v. Milam, 419 P.2d 502, 101 
Anz. 323. 

Iowa—In re Roberts’ Estate, 131 N.W.2d 458, 257 Iowa 

La.—Moreau v. Moreau, App., 142 Sa2d 423. 
Addition of provisions 
(1) Okl.—Jones v. Jones, 402 P.2d 272. 

Not guilty of recriminatmy acts 

Ariz.—Rexing v. Rexing, 464 P.2d 356, II Ari 2 ,App. 
285. ^ 

36. Fla.—Schraner v. Scfaraner (EmersonI App., 110 
So.2d 33. 

Me.—Reville v. Reville, 370 A.2d 249. 

Mass—McFatndge v. McFatridge, 187N.E2d 856, 345 
Mass. 768. 

N.Y.—Howland v. Howland, 221 N,Y.S.2d 669. 15 
A.D.2d 122. 

Ohio—MonteuA v. Monteux, 213 N.E2d 495, 5 Ohio 
App.2d 34. 

Tex.—Puzich V. Puzich, Qv.App., 397 &W.2d 324, 

Va.—Brooker v. Brooker, 235 S.E2d 309, 218 Va. 12. 
Scope of adjudication in parikitlar cases 
(7) Other cases. 

Ala.—Fowler v. Fowler, 193 So.2d 748, 280 Ala. 305. 
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Kan.—In re Julian’s Estate, 334 P Zd 412 :S4 Kar. <54 
La.—Moms i Moms, App. 336 Sc 2d 154 
Mass.—Mingoila v. Mingolla, IS;* NEZd 345 
Mass. 767 

No notice of natters in controversy 
Ohio—Pemn \ Coulter, App, 152 N £.2(1 42fr 
Divisibility of divorce from property provisions 
of decree 

CaL—HuB V Superior Court of Los Angeles Coun!>. 
352 P.2d 161, 5 Cal.Rptr i, 65 Cal ^d J3«i-Lopez 
V. Lopez, 48 CaLRptr 136, 408 P 2d "44, 63 C Id 
735. 

37. Mass.—Singer v. Singer, 391 N E2d 1239, 8 Mass 
App. 113. 

Mo.—Nahm v. Nahm, App., 477 S W 2d 713 

Faolt 

La.—Nethken v. Nethken, 307 Sc.Id 563 
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38. Ark.—Dunbar v. Dunbar, 387 SW.2d 340, 239 
Ark- 89. 

La.—Adams v Adams, App., 384 So 2d 46S 

39. Ohio—Pemn v. Coulter, App. 152 NE:d 426 
39«S. Me,—Cyr v. Cyr, 429 A 2d 210. app after 

remand 432 A.2d 793 

Ma—Schaffer v. Security Fire Door Co. 332 S.W.2d 
860. 

A judgment of separation is not re¬ 
voked even where the parties become 
reconciled and cohabit,and a judg¬ 
ment may be revoked only by an appli¬ 
cation to the court by both parties.^’' 

39.6. N.Y.—Wilkins v Wilkins, 382 N.Y S-2d 240, 85 
Misc.2d 985. 

39.7. N.Y.—Wilkins v. Wrfkins, 382 N.Y.S 2d 240, 85 
Misc2d 985. 

Once a party accepts the benefits of 
a divorce decree he may not repudiate 
^e decree on the ground of want of 
jurisdiction even though such an alle¬ 
gation is meritorious.^’” 

39.11. Cal.—In re Toth’s Marriage, 113 Cal.Rptr. 
131, 38 C.A.3d 205. 

3945. Motuni to crastnie decree treated mo- 
tkm for modificatkHi 
Fla.—Butler v. Butler, App., 132 So.2d 437. 
JmisdictioB of court after judgmeut final 
Ga.—Thomas v, Thomas, 146 S.E.2d 724, 221 Ga. 652, 
Not challenge to validity 
Minn.—Palmi v. Palmi, 140 N.W.2d 77, 273 Minn. 97. 
Pande evidence admissible 
Minn.—Palmi v. Palmi, 140 N.W.2d 77, 273 Minn. 97. 

§ 177. -Time of Taking Effect 

40. Ala.—Fitts V. Fitts, 222 So.2d 696, 284 Ala. 109. 
Aro.—Allen v. Allen. 628 P.2d 995, 129 Ariz, 112. 
ni.—In re Marriage of Garlinski, 425 N.E.2d 22, 54 

ni.pec. 510, 99 ni.App.3d 107. 

La.—Dhuet v. Taylor, App., 383 So.2d 1061. 

Mich.—^St. Oair Commercial and Sav. Bank v. Macau- 
ley, 238 N.W.2d 806, 66 Mich.App. 210. 

N.Y.—Handzel v. Handzel, 399 N.Y.S.2d 79, 59 
A.D.2d 810. 

N.C—Redfem v. Redfcm, 270 S.E2d 606, 49 N.C. 
App. 94. 

Teim.—Vessels v. Vessels. 530 S.W.2d 71. 

Tex.—Johnson v. Bond, Civ.App., 540 S.W.2d 516, err. 
ref. no rev. err. 

Oral announcement of decree 

(2) Othff statements. 

Tex.—Galbraith v. Galbraith, Civ.App., 619 S.W.2d 
■ 238. 


Abatement of action 

!Mis-—TTtj'.- '* ■n.rai.h. Sc 2d 961 

Post judgment day death does not affect validity 

inkier % Qja;:k£r-:;ash. A.2d 1262, 3IS 
NH 539 

41 Me —State re. NMge> 4 Rash, App, 532 

N V —Standard s L nion Labor Life Ir.s. Co, 345 
NY Sid Q;S. -4 Misc-2d 

Te\ —L'ndcrhill s Underhill, CisApp, 614 SW2d 
ITS. err ref no rev err 

Six months 

Mass —Singer v Singer 39! N E 2d 1259, g Mass-App 

42 Ga—Thompson \ Central cf Georgia R> Co., 
:C5 S E Id 50%. 9& Ga App 228 

III —Kellv V Relh, 434 E 2d 55, 61 111 Dec. 1 IS, 105 
in. App 3d 136 

Thirty days 

(3) Other cases 

Mo —Tcrrcil \ Terreli, Kpp , 582 S W 2d 720 
Tex —Reclor v Rector. Ci\ App, 454 S W 2d 229 
Six months 

Neb—Copple Bowlin, ilO N W 2d 117, 172 Neb. 

467—Copple V Bowlin, liO N W 2d 117, 172 Neb 
467 

Date of signing 

La —Farreil s Farreii. App., 275 So.2d 489. 
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43 U—Arnold s Arnold, App, 345 So.2d 102a 
Pa —Stachurski v. Stachurski, 239 A.2d 846, 212 Pa.Su- 

per. 99—Oswald \ Oswald, 39*? .A.2d 7, 263 Pa.Su- 
per. 85 

46. Common law marriage not vacate decree 

Okl—Bradshaw v Bradshaw, App., 578 P.2d 762. 

§ 178. -Of Absolute Divorce in 

General 

49 Kan—Hodge s. Hodge, 349 P.2d 947, 186 Kan. 
361—Allison V. Alhson. 363 P.2d 795, 188 Kan. 
593—In re Sweeney’s Estate, 500 P.2d 56, 210 
Kan. 216 

La.—Romero v. Leger, App, 133 So.2d 897—Bozarth 
V. Bozarth, App., 199 So.2d 544—Lopez v Lopez, 
App, 264So.2d 354. 

Md.—Pnee v. Price, 194 A.2d 99, 232 Md. 379. 
Miss.— King v. King, 152 So2d 889, 246 Miss. 798. 
NJ.—DiSanto v. Adase, 28! A.2d 810, 116 N.J.Super. 
226. 

Okl.—Autry v. District Court of Muskogee County, 459 
P.2d 865 

Or—Reid v. Reid, 418 P.2d 517, 244 Or. 396. 

Pa.—Cora ex rel. Smith v. Smith, 393 A.2d 1224. 260 
Pa.Super. 203. 

S.D -Klinger >. Klinger. 109 N.W.2d 633, 79 S D. 182, 
90 A.LR.2d 742. 

Tex.—Pomeramz v. Rosenberg, Civ.App., 593 S.W.2d 
815. 

Wis.—State Dept, of Public Welfare v. Sem, 98 N W.2d 
428, 8 Wis,2d 46. 

Decree as effective as death of either party 
Ala.—Fms V. Fitts, 222 So.2d 696, 284 Ala. 109—Krug 
V. Krug, 296 So.2d 715, 292 Ala 498. 

Prior to decree relationship of husband and wife 
continues. 

Kan —Fisher v. Toler, 401 P.2d 1012, 194 Kan. 701. 
Religious doctrines notwithstanding 
Conn.—Hames v. Hames, 316 A.2d 379,163 Conn. 588. 
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A9S Neb.—Copple v. Bowlin, 110 N.W.2d 117, 172 
Neb. 467 

49.20. Ala.-Parsons v. Parsons, Civ., 233 So.2d 237, 
45 Ala.App. 543. 

La.—Duncan v. Roane, App., 127 So.2d 191—McLin v. 
McLtn, App., 130 So.2d 748—Bozarth v. Bozarth, 
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App, 199 So-2d 544—Hill v. Hill, App., 304 So.2d 
922—W’asson v, Wasson, App., 402 So.2d 718. 
N.Y.-Math V. Math, 331 N.Y.S.2d 964, 39 A.D.2d 
583, affd. 289 N.E2d 549, 31 N.Y.2d 693, 337 
N.Y’S.2d 505—Bottner v. Bottner, 332 N.Y.S.2d 
123, 39 A.D.2d 680—Greenberg v. Greenberg, 352 
N.Y.S.2d 453. 43 A.D.2d 422. 

Pending suit for separation abates after final 
divorce granted 

La—Shapiro v. Shapiro, App., 131 So.2d 303, action 
denying rch. set aside 139 So.2d 762, 242 La. 903, 
on remand, App., 141 So.2d 448. 

50. Ala —Ex parte Thornton, 127 So.2d 598, 272 Ala. 
4. 

D.C—Alibrando v. Alibrando, App., 375 A.2d 9. 
Gsl—H ewlett v. Hewlett, 144 S.E2d 512, 221 Ga. 349. 

Henry v. Henry, 154 S.E.2d 298, 115 Ga.App. 
211 

Idaho—Daniels v. Daniels, 351 P.2d 236, 82 Idaho 201. 
Kan.—Linson v. Johnson, 563 P.2d 485, 1 Kan.App.2d 
155, affd. 575 P.2d 504, 223 Kan. 442. 

La.—Frederic v, Frederic, 302 So.2d 903. 

Md.—Eigenbrode v. Eigenbrode, 373 A.2d 1306, 36 
Md.App. 557. 

Mont -Cook V, Cook, 495 P.2d 591, 159 Mont. 98. 
N.J.—Newgard v. Newgard, 269 A.2d 401, 111 NJ.Su- 
per. SIS. stating Pennsylvania law. 

N.Y.—Voss V. Voss. 388 N.Y.S.2d 182, 54 A.D.2d 
1032. 

Kleefield v. Funtanellas, 201 N.Y.S.2d 907. 

Pressinger, Wigg and Goodstein v. Revson, 326 
N.Y.S.2d 10, 67 Misc.2d 988. 

Pa.—Com. ex. rel. Fletcher v. Fletcher, 48 West. 29. 
Tex.—Graham v. Graham, Civ.App., 331 S.W.2d 499, 
err. ref. no rev. err.—Cousins v. Cousins, Civ.App., 
595 S.W.2d 172, err. dism., stating Okl. law. 
Wis.—Whitman v. Whitman. 135 N.W.2d 835, 28 
Wis.2d 50. 

Rights dependent on marriage 

(2) Other statements. 

Iowa—Michael v, Harrison County Rural Elec. Co-op., 
292 N.W.2d 417. 

Okl—Shipp V. Shipp, 383 P.2d 30. 

Termination of duty to support 
U.S.—Collins v. Finch, D.CPa., 311 F.Supp. 301. 
Cal.—Mulhern v. Mulhem, 106 Cal.Rptr. 78, 29 C.A.3d 
988. 

Ill—Vohd V. Volid, 286 N.E.2d 42, 6 Ill.App.3d 386. 
M<L—Dudley v. Montgomery Ward & Co., 257 A.2d 
437, 255 Md. 247. 

N.Y.—New York Tel Co. v. Teichner, 329 N.Y,S.2d 
689, 69 Misc.2d 135. 

Pa.—Com. ex rel Boitin v. Bortin, 234 A.2d 55, 210 
Pa.$uper. 355—Com. ex rd. Young v. Young, 247 
A.2d 659,213 Pa.Super. 515—Com. ex rel. Jones v. 
Jones, 260 A.2d 809,216 Pa.Super. 1—Com. ex rel 
Platt V. Platt, 323 A.2d 29. 227 Pa.Super. 423. 

Duty to support based on decree 
N.Y.—Martin v. Martin, 296 N.Y.S.2d 453, 58 Misc.2d 
459. 

No liability for necessities 

Tex.—Swenson v. Swenson, Civ.App., 466 S.W.2d 424. 

Waiver or termination of rights 

III—Volid V. Volid, 286 N.E.2d 42, 6 Ill.App.3d 386. 

Estoppel 

(1) Party may be estopped to assert existence of 
divorce decree. 

N.Y.—Greenberg v. Greenberg, 352 N.Y.S.2d 453, 43 
A.D.2d 422. 

(2) Voluntary support payments in ac«>rd with su¬ 
perseded separation decree do not estop husband from 
asserting existence of later decree. 

N.Y.—Greenberg v. Greenberg, 352 N.Y.S.2d 453, 43 
A,D.2d 422. 

Ex spouse not "spouse” under statute 
N-Y.—Reed v. Thompson, 355 N.Y.S.2d 734, 77 
Misc.2d 1018. 
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Under prior law 

Pa,—Com ex rel. Cook v Cook, 449 A 2d 577, 303 
Pa,Super 61 
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50.5. Cal.—Adler v. Superior Court In and For 
Alameda Coum>, 9 Cal Rptr 373, 187 CA.2d 
207. 

Fia.—Mims v. Mims, App., 305 So.2d 787. 

51.5 Cal.—'Del Carlo v. Sonoma County, 53 Cal. 
Rptr. 771, 245 C.A.2d 36 

N.Y.—Klccfield v. Funtanellas. 201 N.Y.S.2d 907 

Reed v. Thompson. 355 N.Y.S.2d 734, 77 
Misc.2d 1018. 

Old.—Shipp V. Shipp, 383 P.2d 30. 

Wash.—Brown v. Brown, 507 P.2d 157, 8 Wash.App. 
528. 

Right to support 

Mass.—Ross v. Ross, 430 N.E.2d 815, 385 Mass. 30 

N.Y.—Travis v. Travis, 282 NY.S.2d 1001, 54 Misc.2d 
575. 

51.10. Cal.—Young v. Young.- 92 CaI.Rptr. 148, 14 
C.A.3d 1. 

N J.—Messncr v. Union County, 167 A.2d 897, 34 N.J. 
233. 

N.J.—Di Nunzio v. Di Nunzio, 271 A.2d 621, 112 
NJ.Super. 456. 

Wis.—Hutschenreuter v. Hutschenreuter, 127 N.W.2d 
47, 23 Wis.2d 318. 

51.15. NJ.—^Di Nunzio v. Di Nunzio, 271 A.2d 621, 
112 NJ.Soper. 456. 

Pa.—Silverstein v. Silverstein, 371 A.2d 948, 246 Pa.Su- 
per. 503. 

Wis.—Hutschenreuter v. Hutschenreuter, 127 N.WJd 
47, 23 Wis.2d 318. 

Right to support 

Va.—Lancaster v. Lancaster, 183 S.E.2d 158, 212 Va. 
127. 

SUM). Pa.—Com. Dept of Public Welfare v, Whiteb- 
read, 284 A.2d 152, 3 Pa.Cmwlth. 429. 

Wis.—Hutschenreuter v. Hutschenreuter, 127 N.W.2d 
47,23 WisJd 318—Balaam v. Balaam, 187 N.W,2d 
867, 52 Wis.2d 20. 

Child’s surname 

Minn.—Robinson v. Hansel, 223 N.W.2d 138, 302 
Minn. 34. 

51.25. Cal.—In re Stuart*s Marriage, 104 Cal.Rptr. 
395, 27 C.A.3d 834. app. dism. 94 S.Ct 2378, 416 
U.S. 976, 40 L.Ed.2d 756—Faught v. Faught, 106 
CalJlptr. 751, 30 CA.3d 875. 

Fla.—Orlowitz v. Orlowitz, App., 208 So.2d 849. 

Pa.—Bohmer v. Sohmer, 465 A2d 665, 318 Pa.Super. 
500. 

51.30. Kan.—^Mentzer v. Mentzer, 512 P.2d 320, 212 
Kan. 539. 

La.—Abreo v. Abreo, 281 So.2d 695. 

NJ.—C. V. R., 404 A.2d 366, 169 NJ.Supcr. 168, 

N.Y.—Houston v. Houston, 230 N.Y.S.2d 66, 33 
Misc.2d 215. 

N.C—Morse v. Zatkiewiez, 168 S.&2d 219, 5 N.CApp. 
242. 

Va.-Osbome v. Osborne, 207 S.E2d 875, 215 Va. 205. 

Wash.—Davidson v. Davidson. 405 P.2d 261, 66 
Wash Jd 780. 
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56J5. Neb.—Coker v. Coker, 113 N.W.2d 329, 173 
Ndj. 361—State ex rcL Brito v. Warrick, 125 
N.W.2d 545, 176 Neb. 211. 

§ 179. -As to Transactions be¬ 

tween Husband and Wife 

58. N.Y.—Macaluso v. Macaluso, 207 N.Y.S.2d 105, 
26 MiseJd 913. 

58.5. Pa.—Kolb v. Willis, 9 Curab. 147. 

59. Pa!—Com. ex rel Werline v. Werline, 421 A.2d 
1080, 280 Pa.Super. 572. 

Tex.—Ex parte Jones, 3S8 S.W.2d 370, 163 Tex. 513. 


60 III —Josiyn v Joslyn, 54 N.E 2d 47f. 3S6 11! 38' 
Pa —Kolb V Willis, 9 Cumb. 147 
61. Contribution for luptid taxes 
Kan.—Bormaster \ Bormaster, 2’'4 P2d 75“?. !77 Kan 
1 
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69.5. U.S.—CJjS. cited hi Lynn v Gaskins, DC 

Ind., 212 F.Supp 951, 952—Cimijotti Paulsen, 

230 F.Supp 39, afTd. C A., 340 F 2d 613. 

Minn —Poepping v. Lindemann, 127 N W' 2d 512, 268 
Minn. 30. 

Miss.—Ensminger v. Campbell, 134 So 2d 728, 242 
Miss 519. 

Mo.—Ebel V. Ferguson, 478 SW.2d 334 

N.H.—Taylor V Bullock. 279 A.2d 585. Ill N.H 214. 

discussing Massachusetts law 
Pa.—Swaney %. Cabot, 23 FayLJ. 175 
Tort committed wbiie dirorce actiiHi pending 
Kan.—Fisher v Toler. 401 P 2d 1012, 194 Kan 701 
Reastms 

Anz.-Bums v. Bums, 526 P.2d 717, 111 Anz. 178 
69.10. Alaska—Cramer v. Cramer, 379 P 2d 95 
Kan.—Fisher v. Toler. 401 P.2d 1012, 194 Kan. 701. 
Parties not cofaabitatisg and divorce proceeding 
pending at time of tort 

Ohio—Markley v Closson, 266 N.E.2d 264, 25 Ohio 
Misc. 87. 

In some jurisdictions, a spouse may, 
after a divorce from the offending 
spouse, maintain an action for a tort 
committed during coverture.*’ 

69.15. U.S.—Purcell v. Kapelski, C.A.N.J.. 444 F.2d 
380, cert. den. 92 SCt. 283, 404 U.S. 940. 30 
L.Ed.2d 254. 

N.H.—Taylor v. Bullock. 279 A.2d 585, 111 N.H. 214. 
NJ.—Sanchez v. Olivarez, 226 A.2d 752, 94 N.J.Super. 
61. 

Intentional tort 

Ariz.—Windauer v. O’Connor, 485 P.2d 1157,107 Anz. 
267—Hud»er v. Deuchle, 514 P.2d 470, 109 Ariz. 
549. 

70. Ariz,—Bums v. Bums, 526 P.2d 717, 111 Ariz, 
178. 

Fla.—Bencomo v. Bencomo, 200 So.2d 171, cert. den. 
88 S.Q. 466, 389 U.S. 970, 19 L.Ed.2d 461. 

Doyle V. Doyle, App., 307 So.2d 862. 

Tex.—McGIothlin v. McGlothin, Civ.App., 476 S.W.2d 
333, err. ref. no rev. err. 

There is authority, however, that a 
divorced woman can maintain an action 
against her former husband for a tort 
committed by,him prior to their mar¬ 
riage.^’ * 

71.6. U.S.—Gaston v. Pittman, C.A.Fla., 413 FJd 
1031. 

Fla.—Gaston v. Pittman, 224 So.2d 326. 

7L20. Interspottsal immnnity not applicable 
Mass.—Nogudra v. Nc^ucira, 444 N.E2d 940, 388 
Mass. 79. 

71J5. Action proper for tort subsequent to 
divorce 

Tenn,—Brown v. Selby, 332 S.W.2d 166, 206 Tenn. 71. 
71J5. Wash.—Goode v. Martinis, 361 P.2d 941, 58 
Wash.2d 229. 

§ 180. -As to Property Rights of 

Parties 
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73. Cal.—Christiana v. Rose. 222 P.2d 891, 100 Cal. 
App.2d 40—Gallaher v. State Teachers’ Retire* 
ment System, 47 CaI.Rptr. 139, 237 C.A.2d SIO. 
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Conn —Pla^nicky i Plavnicky, Super, 376 A.2d 421, 
34 CcMin Sup 556 

Ha —Holland \ Holland, App, 406 So.:d 496. 

Ga —Thompson v. Thompson, 35 S E 2d 262, 199 Ga, 
692-Caje s Cale, 250 SE2d 467, 242 Ga. 600 
Ky —McQueen v McQueen, 294 S W* 2d 75 
Miss —Miller v Miller, 298 So 2d *'04 
NC—Bowling ^ Bowling, 114 SE2d 228, 252 N.C. 
527 

N D —Steele v Steek 189 N W 2d 660 
Or—Andrysek v. Andrysek, 569 P.2d 615, 280 Or. 61, 
Tex.—Disbrow v. Tbbodeaux. Civ.App, 596 S.W2d 
174 

Certaia property rights flowing frinn relation- 
ship remain 

Kan—Hodge v Hodge, 349 P.2d 947. 186 Kan. 361. 
Death of wife before decree fully effective 
Neb—In re Parser’s EsUtc, 128 N.W 2d 696, 177 Neb. 
197. 

Ex parte divorce 

Cal—Mehrstein v. Mehrstein. 54 Cal Rptr. 65, 245 
CA.2d 646. 

Determination expresriy reserved 
Del-Husband S v. Wife S. 336 A,2d 217 
Failure to schedule property 
Ga.—Fletcher v. Fletcher. 238 S.E2d 753, 143 Ga.App. 
404—Lee v. Lee, 251 SE2d 171, 148 Ga.App. 321. 

74. Cal.—Waite v. Waite, 99 CaI.Rptr. 325, 492 P 2d 
13, 6 C.3d 461. 

Cona—Manyak v. Manyak, 268 A.2d 806, 29 Conn. 
Sup. 1. 

Ky.—Mills v Epperson, 259 S.W.2d 687. 

N.Y.—Gillette v. Gillette, 443 N.Y.S.2d 186, 110 
Mi5c.2d 1007. 

N.C.—Morse v. Zatkiewiez, 166 S.E2d 219, 5 N.CApp 
242. 

Or.—Lands v. Lands, 3% P.2d 755, 239 Or. 126. 
Tex.—Thompson v. Thompson, Civ.App., 500 S.W.2d 
203. 

Equitable rights in property 

(2) Other matters. 

Miss.—Allen v. Smith, 158 So.2d 750, 248 Miss. 340. 
Mo.—Sauer v. Newman, App., 666 S.W.2d 811. 
Partition 

Hawaii—Jendrusch v. Jendrusch, 623 P.2d 893, I Haw. 
App. 60S. 

743. Cal.—Jones, In re Mamage of, 119 CaLRptr. 

108, 531 P.2d 420, 13 C.3d 457. 

Colo.—In re Mamage of Weaver, 571 P.2d 307, 39 
Co]o.Ai^ 523. 

D.C—Hipp v. Hipp, D.C., 191 FJupp. 299, affd., CA., 
296 F.2d 429, 111 U.SApp.D.C 307. 

Quarles v. Quarles, App., 353 A.2d 285, cert, 
den. 97 S.Ct. 321, 429 U.S. 922, 50 LEd.2d 290. 
Fla.—Horton v. H<»ton, A^x, 330 Sa2d 69. 

Ind.—Draime v. Draime, 173 N.E2d 70, 132 Ind-App. 
99. 

N.D.—Zent v. Zent, 281 N.W.2d 41. 

Property not included in rule 
Ind.—Kuhn v. Kuhn, 73 N.E2d 359, 117 IndApp. 463. 
Kan.—Hodge v. Hodge, 349 P.2d 947, 186 Kan. 361. 
Tex.—Hicks v. Hicks, Civ.App., 546 S.W.2d 71. 
Military disability paymmits 
Cal—Jones, In re Marriage of. 119 Cal.Rptr. 108, 531 
P.2d 420, 13 C.3d 457. 

Tex.—Cousins v. Cousins, Gv.App., 595 S.W.2d 172, 
err. dism. 

Statutes not applicable after divorce 
Ark.—Knighton v. Knighton, 533 S.W.2d 215,259 Ark. 
399. 

75. U.S.—Green v. Green. 113 RSupp. 697, 14 Alas¬ 
ka 395. 

Fla.—Dityiste v. Davis, A]^, 400 So.2d 981. 

Hawaii—Andeiscm v. Anderson, 585 P.2d 938, 59 Haw. 
575. 

Ind.—Kuhn v. Kuhn, 73 N.E2d 359, 117 IndApp. 463. 
Kan.—Schnug v. Schnug, 415 P.2d 283, 197 Kan. 174. 
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Mass—Richmond v Richmond, '.64 NE2d 155, 340 
Mass 367 

Or —Neuman \ Newman, 493 P 2d ■*!, % Or App 22C 
Pa.—'Bastion \ Bastion, 4''2 .A 2d 226 524 Pa.Super 
569 

SC—Collateral Inv Co v Pa>nc, 27S SE2d 344, 2'6 
S.C. 320 

S 0 —Braaten >. Braaten, 27S N W 2d 448 
Wa^—Furgason v. Furgason, App, 465 P2d Ife', 1 
WashAf^ S59. 

Wis.—JiAnson v Jc^nson, 155 N W 2d III, 37 Wis2d 
302, rch den 156 N.W2d 492, 37 Wis 2d 302, app 
after remand 166 NW.2d 230, 42 Wis.2d 257 
75^. Ala.—Waldrep v Goodwin, 348 So 2d 491. 
Cal.—Babcock Babcock, 146 P.2d 279, 63 Cal 

App.2d 94 

Fla.—Radford v Radford, App., 117 So 2d 522 
Kan—Mitchell v. Mitchell. 233 P2d 517, 171 Kan 
390, adhered to 239 P.2d 979, P2 Kan 212 
Miss.—Allen v Smith. 158 So 2d 750, 248 Miss 340. 
75. U.S—Mo«e v. Credit Information C<Mp of 
America, CA.Ma, 673 F2d 208 

ABtenapdal agreenent 

Neb—Sims v. Sims, 186 K.W2d 491. 186 Neb. 780 
Liabilities ob cosigned notes remaiii micfaanged 
Iowa—Prochelo v Prochelo. 346 N.W 2d 527 
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77. Ala.—Wise v. Watson, 236 So.2d 681, 286 Ala 
21 

78. U.S.—Govemroent Persminel Mut. Life Ins. Co. 
V. Kaye, CATe*., 584 F.2d 738 

N.M.—Matter of Schleis* Estate, 642 P.2d 164, 97 N M. 
561. 

Tex.—Panin v. de Cordova, Civ.App., 464 S.W.2d 956, 
err. ref. 

79. Ind—Humphrey v. Commonwealth Life Ins. Co. 
of Louisville, Ky, 251 N.E2d 45, 145 IndApp. 
341. 

Under certain statutes the widow is 
entitled to deceased’s survivor annuity 
notwithstanding the divorce decree 
naming the former employee’s ex-wife 
as his irrevocable beneficiary.*** 

80.6. U.S.—Burke v. Casey, CA.Md., 701 F.2d 302. 
80.10. N.D.—Steele v. Steele, 189 N.W.2d 660. 

82. U.S.—Wallace v. U.S., D.CIowa, 309 F5upp. 
748, afifcL, C.A., 439 F.2d 757, cert. den. 92 S.Ct. 
71. 404 U.S. 831, 30 L.Ed.2d 60-Jacobs v. Ja¬ 
cobs, D.CVirgin Islands, 408 F.Supp. 846. 

D.C—Dillard v. DUIard. CA.. 275 F.2d 878, 107 U.S. 
App.D.C 214. 

Fla.—Pruitt v. Pruitt, App., 370 So.2d 813. 

Ill.—In re Woodshaiik's Estate, 325 N.E2d 686, 27 
m.App.3d 444. 

NJ.—Mendell v. Mendell, 393 A.2d 600, 162 NJ.SU' 
per. 469. 

N.D.—Matter of Gustafson’s Estate, 287 N.W.2d 700. 
Pa.-Com. ex rel. Weriine v. Werline, 421 A.2d 1080, 
280 Pa.Super. 571 

Hnsband liable for rent for occupancy of wife's 
property 

Mont.—Knudson v. Knudson. 622 P.2d 1025. 

84. Conrt may not preserre rights 

N.Y.—Hendel v. Hcndcl, 353 N.Y.S.2d 454, 44 A.D.2d 
532. 
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85. Kan.—Baade v. Ratner, 359 P.2d 877, 187 Kan. 
741. 

86. Okl.—Deweese v. Fisher, 658 P.2d 1153. 

87. Ky.—Siegel v. Nunnelley, 479 S.W.2d 9. 

92. N.Y.-Sica v. Gimma, 211 N.Y.S.2d 886, 13 
A.D.2d 462, affd. 224 N.Y.S.2d 10, 10 N.Y.2d 
927, 179 N.E2d 855. 
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93 Conn.—Nowell v Nowell, 254 A 2d S89, 15? 
Conn 4’'Q, stating Texas law, cert den 90 SCl 
68, 396 L S. 844. 24 L Ed 2d 94. app. after remand 
302 A 2d 26C, 165 Conn 116 

Ga—Buckles % Buckley, 25S S E 2d 238, 239 Ga 433. 
Kan—Baade v Rainer. 359 P2d ST, 187 Kan. 741. 
Miss—Rosamond v Rosamcmd. 168 So.2d 294, 250 
Miss -42 

N D —Bolt s. Bolt, 334 N W 2d 506 

94 Colo—Kaminsky V Kammsky. 359 P.2d 675,145 
Colo 492, 95 .A.L.R2d 643 

Ga—Hughes s Hughes. 130 SE2d 226, 218 Ga. 684. 

Lee V Lee, 251 SE 2d 171, 148 Ga.App. 321. 
Ky —Fyife v Fyfte, 375 S W 2d 40? 

Miss.—Hinton v Hinton. 124 So.2d 844. 239 Miss 679. 
Mo —Wilhoit s. lA’hilhoit, App, 599 S W 2d 74. 
Ejectment 

La—Seeling s Seeling, App., 133 So.2d 168 

Eridence 

(1) Wyo-Cassas v. Cassas, 276 P.2d 456, 73 Wyo. 
147, 69 A LR.2d 187. 

(8) Other matters 

Cal.—Waters v Waters, 17 Cal.Rptr. 95, 197 C.A.2d 1. 
Idaho-Cnbbee v. McDermott, 521 P.2d 1023,95 Idaho 
844. 
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96 L S —In re Von Burg, Bkrtcy.Cal., 16 B.R. 747. 
Anz.—Dempsey v. Oliver, 379 P 2d 908, 93 Anz, 238. 
Ellsworth V. Ellsworth, 423 P.2d 364, 5 Anz. 
App. 89. 

Cal.—In re Marriage of Brown, 126 Cal.Rptr. 633, 544 
P.2d 561, 15 C 3d 838, 94 AL.R.3d 164-Gorman 
\. Gorman, 153 ai.Rptr. 479, 90 C.A.3d 454. 
Fla—Massey v. Massey, App., 205 So.2d 1, app. after 
remand 213 So 2d 26CI^Manness v. Sirilo, Aj^., 
310 So.2d 760. 

Mo.—Reed v Reed, App., 516 SW.2d 568. 

N.M.—Jones v. Tate, 360 P.2d 920, 68 N.M. 258— 
Hickson v. Herrmann. 427 P.2d 36, 77 N.M. 683. 
N.C.—CJ,S. cited is Wall v. Wall, 212 S.E.2d 238,242, 
24 N.CApp. 725, cert. den. 214 S.E.2d 437, 287 
N.C. 264. 

Tex.—Hendoson v. Henderson, Civ.App., 425 S.W.2d 
363, err. dism.—Thompson v. Thompson, Qv. 
App., 500 S.W.2d 203—Wilson v. Wilson, Civ. 
App.. 507 S.W.2d 916—Baukston v. Taft, Civ. 
App., 612 S.W.2d 216, err. dbm. 

Wash.—Fntch v. Fritch, 335 P.2d 43, 53 Wash.2d 
496—Pittman v. Pittman, 393 P.2d 957, 64 
W^h.2d 735—^Yeats v. Yeats’ Estate, 580 P.2d 
617, 90 Wash.2d 201. 

Perez v. Perez, 523 P.2d 455, 11 Wash.App. 
429—Manin v. Martin, 581 P.2d 1085, 20 Wash. 
App. 686. 

Home built on land held jointly 
Fla—Dames v. Dames, Ari., 149 So.2d 570. 
Insurance policy on husband's life 

(1) U.S.—Amason v. FrankUn Life Ins. Co., C.A 
Ala., 428 F.2d 1144. 

La,—Berry v. Metropolitan Life Ins. Co., Awi., 327 
So.2d 521, writ den., Sup., 329 So.2d 760. 

N.M.—Harris v. Harris, 493 P.2d 407, 83 N.M. 441. 
Wash.—Stokes v. McDowell, 424 P.2d 910,70 Wash.2d 
694—Chase v. Chase, 444 P.2d 145, 74 Wash.2d 
253. 

Stephen v. Gallion, 491 P.2d 238, 5 Wash.App. 
747. 

Effect of rmnarriage 

(2) Other instances. 

Mo.—In re Marriage of Kaiser, App., 568 S.W.2d 571. 

Retirenient benefits 

Cal.—In re Marriage Bodle, 143 Cal.Rptr. 115, 76 
CA.3d 758. 

Tex.—Dessommes v. Dessommes, Civ. App., 461 S.W.2d 
525—Angott v. Angott, Gv.App., 462 S.W.2d 73. 
Wash.—Myser v. Myser, 589 P.2d 277, 21 Wash,App. 
925. 
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Co-mingled funds presumed community proper¬ 
ty 

Tex.— Dessommes v. Desommes, Qv.App., 505 S.W.2d 
673, err ref. no rev. err. 

Not applicable 

Anz.—Dunbar v. Dunbar, 510 P.2d 41, 109 Ariz. 395. 

Cotenants 

Tex,—Goetz v. Goetz, Civ.App., 567 S.W.2d 892, 
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963. Undivided one-half interest 

(5) Other instances. 

Tex.—Dillard v. Dillard, Civ.App., 341 S.W.2d 668, err. 
ref. no rev. err. 

Liability for mortgage debt on community prop¬ 
erty 

La.—Fortier v. Fortier, App., 200 So.2d 901, writ.rrf. 
202 So.2d 661, 251 La. 59, app. after remand 221 
So.2d 653, application ref. 223 So.2d 412, 254 La. 
292. 

96.10. Tex.—Blanton v. Austin, Civ.App., 392 
S.W.2d 140—Henderson v. Henderson, Civ.App., 
425 S.W.2d 363, err. dism.—Blancas v. Blancas, 
Civ.App.. 495 S.W.2d 597. 

Wash.—Seals v. Seals, 590 P.2d 1301, 22 Wash.App. 
652. 

ExcliisiTe occupancy to wife for stipulated period held 

not to defeat joint tenancy deed. 

Cal.—Taylor v. Taylor, 17 Cal.Rptr. 512, 197 C.A.2d 
781. 

Improper distribution 

Mo.—Reed v. Reed, App., 516 S.W.2d 568. 

96.15. La.—Cooper v. Cooper, App., 303 So.2d 319. 

N.C—CJ3. cited in Wall v. Wall. 212 S.E2d 238, 242. 
24 N.CApp. 725, cert. den. 214 S.E2d 437, 287 
N.C 264. 

Wash—Stokes v. McDowell, 424 P.2d 910, 70 Wash.2d 
694. 

96J0, La.—Cooper v. Cooper, App., 303 So.2d 319. 

Xex.—Busby v Busby, 457 S.W.2d 551. 

96JS. Cal.—In re Marriage of Cobb, 137 Cal.Rptr. 
670, 68 C.A.3d 855—Gorman v, Gorman, 153 
Cal.Rptr. 479, 90 C.A3d 454. 

97. U.S.—Pearce v. C. I. R.. 62 S.CL 754, 315 U.S. 
543, 86 L.Ed. 1016. 

Cal.—Babcock v. Babcock, 146 P.2d 279, 63 Cal. 
App.2d 94—Green v. Green, 151 P.2d 679, 66 
CaI.App.2d 50. 

Ga.—Wallack v. Wallack, 88 S.E.2d 154, 211 Ga. 745, 
stating Texas law. 

Tex.—Von Hutchins v. Pope, Civ.App., 351 S.W.2d 
642, err. ref. no rev. err. 

Particular rights adjudicated 

(7) Other rights. 

Cal.—Harley v. Whitmore, App., 51 Cal.Rptr. 468, 242 
CA.2d 461—Hill v. Hattrem, 172 Cal.Rptr. 806, 
117 CA.3d 569. 

N.M.—Trujillo v. Padflla, 442 P.2d 203, ,79 N.M. 245. 

Wash.—Fritch v. Fritch, 335 P.2d 43, 53 Wash.2d 496. 

Savings bonds held in trust for children 

La.—Liebendorfer v. Gayle, App., 210 So.2d 120, writ 
issued 211 So.2d 334, 252 La. 477. 

Bifurcated proceeding 

Wash.—In re Marriage of Hermsen, 617 P.2d 462, 27 
Wash.App. 318. 
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973. Tex,—Matthews v. Houtchens, Civ.App., 576 
S.W.2d 880. 

Effect of admission as to community property 

(3) Other statements. 

Ariz.—Armer v. Armer, 463 P.2d 818, 105 Ariz. 284. 

98. Tex.—Thompson v. Thompson, Civ.App., 500 
S.W.2d 203. 
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99. U.S.—Scbold v. Sebold. CA., 444 F.2d 864, 143 
U.S.App.D.C 406. 
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D'Ercole v. D’Ercole, D C Mass., 407 F.Sui^ 
1377. 

Ark.—VilUnova v. Pollock. 576 SWZd 501. 264 Ark 
912—Rodgers v Rodgers, 611 SW2d 175, 

Ark. 762. 

Del—Wife W. v. Husband W,. Super, 307 A.2d 812, 
affd. 327 A.2d 754 

Fla.—Schoenrock v Schoenrock, App. 202 So 2d 571— 
Black V. Miller, App, 219 So.2d 106—Bildner % 
Bildner, App,, 219 & 2d 749—Thomas v Greene, 
App,, 226 So.2d 143—Mintz v, Ellison, App, 233 
So.2d 156—Sistrunk v. Sistrunk, App, 235 So 2d 
53—Home v. Home. App., 247 So.2d 99—Sicm- 
hauer v. Steinhauer, App., 252 So 2d 825—Walbor- 
sky V. Walborsky. App., 258 So.2d 304—Farrou v. 
Farrow, App., 263 ^.2d 588—Harder v. Harder, 
App., 264 So.2d 476—Sharpe v. Sharpe, App., 267 
So.2d 665—Toby v. Toby, App., 280 So.2d 523— 
Strollo V. Strollo, App., 365 So 2d 189—Abella-Fer- 
nandez v. Abella, Af^.. 393 So.2d 40. 

Hawaii—Madden v. Maddeon, 355 P.2d 33, 44 Haw. 
442—Matter of Ikuta’s Estate, 639 P.2d 400, 64 
Haw. 236. 

Jendmsch v. Jendnisch, 623 P.2d 893, I Haw. 
App. 605. 

Ind.—Lewis v. Romine, 151 N.E.2d 156, 128 IndApp. 
564—Smith v. Smith, 169 N.E2d 130, 131 Ind. 
App.2d 38. 

Iowa—Mahon v. Mahon, 121 K.W.2d 103, 254 Iowa 
1349. 

Md.—Tucker v. Dudley. 164 A.2d 891, 223 Md. 467— 
Porter v. Porter, 210 A.2d 513, 238 Md 640— 
Eberly v. Eberly, 278 A.2d 107, 12 MdApp. 117— 
DiTommasi v. DiTommasi, 340 A.2d 341, 27 Md. 
App. 241. 

Mass.—Hillcry v. Hillery, 173 N.E2d 269, 342 Mass. 
371—Blitzer v. BHtzer, 282 N.E2d 918. 361 Mass. 
780. 

Ross V. Ross. 314 N.E2d 888, 2 Mass.App. 502, 
cert. den. 96 S.Ct. 1329, 420 U.S. 947, 43 EEd2d 
425, reh. den. 95 S.Ct. 2426, 421 U.S. 1017, 44 
LEd.2d 686. 

Mo.—Allan v. Allan, 364 S.W.2d 578. 

Davis V. Broughton, App., 369 S.W.2d 857. 

NJ.—Bingenheimer v. Bingenheimer, 66 A.2d 327, 2 
N J. 284. 

Mueller v. Mueller. 230 A.2d 534, 95 N J.Super. 
244—DiSanto v. Adase, 281 A.2d 810, 116 NJ.Su- 
per. 226—Kyzyma v. Kyzyma, 285 A.2d 76, 117 
NJ.Saper. 472—Painter v. Painter, 287 A2d 467, 
118 NJ.Super. 332. Remd 320 A.2d 484, 65 NJ. 
196—Interchange State Bank v. Riegel, 462 A.2d 
198, 190 NJ.Super. 139—Lawrence v. Lawrence, 
190 A.2d 206, 79 NXSuper. 25. 

N.Y.—Rover v. Rover, 278 N.E.2d 886,29 N.Y.2d 408, 
328 N.Y.S.2d 641. 

Sirianni v. Sirianni, 221 N.Y.S.2d 693, 14 A.D.2d 
432—Huss V. Huss, 226 N.Y.S.2d 95, 15 A.D.2d 
941, app. dism. 197 N.E2d 544, 13 N.Y.2d 1179, 
248 N.Y.S.2d 58, motion den, 218 N.E2d 329, 17 
N.Y.2d 861, 271 N.Y.S.2d 291, motion gr. in part 
and den. in part 220 N.E2d 796, 18 N.Y.2d 712, 
274 N.Y.S.2d 149, application gr. 221 N.E2d 920, 
18 N.Y.2d 812. 275 N.Y.S.2d 392—Topilow v. 
Peltz, 270 N.Y.E2d 116, 25 A.D.2d 874—Johnson 
V. Johnson, 305 N.Y.S.2d 126,33 A.D.2d 640, app. 
after remand 325 N.Y.S.2d 603, 37 A.D.2d 904, 
app. dism. 284 N.E2d 159, 30 N.Y.2d 751, 333 
N.Y.S.2d 176—MiraWi v. Miraldi, 321 N,Y.S.2d 

744, 36 A.D.2d 858, affd. 278 N.E2d 886, 29 
N.Y.2d 408,328 N.Y.S.2d 641—Hohenrath v. Wal- 
lach, 323 N.Y.S.2d 560, 37 A.D.2d 248, app. dism. 
332 N.Y.S.2d 106, 30 N.Y.2d 674, 282 N.E2d 891. 

MaU V. Johnson. 412 N.Y.S.2d 773, 97 Misc.2d 
889. 

N.C.—North Carolina State Highway Commission v. 
Myers, 154 S.E2d 87, 270 N.C. 258. 

Hinton v. Hinton, 195 S.E2d 319, 17 N.C.App. 
715. 

Okl—CJ,S. cited in Wilson v. Hartman, 545 P.2d 742, 

745. 

Or.—Brownl^ v. Lincoln County, 343 PJd 529, 218 
Or. 7. 

Pa.—Lewis v. Lewis, 61 LackJur. 21. 


Tenn.—Youree v Youree, 594 SW.2d 869, 21? Tenn. 
53. 

Hampton v Manuel, <^5 S W 2d 4', 56 Tenn 
App 95—Freshoar \ Aumack, App, Sb" S W.2d 
176 

Effect of divorce on nsities 

(1) N-C—Smith v Smith, 107 SE2d 530, 249 .\'C. 
669 

Dissolutum of nutiruige cuised by wife’s fault 
Md —McCally s McCally, 243 A 2d 538. 250 Md. 541 
Mo.—Pfeiffer v. Pfeiffer, 355 S.W.2d 934 
Division of sales proceeds 

(2) Other instances. 

N.Y—Mall V Johnson, 412 N.YS2d 773, 97 Misc.2d 
889 

Award held net warranted 

(2) Other matters 

D.C —Hipp V. Hipp, D C., 191 F.Supp. 229, affd., C.A, 
296 F2d 429, 111 U.S.AppDC 307. 

Accounting 

(3) Other matters 

U S.—Haas v. Haas, D.C.Del-, 165 F.Supp. 701. 

Ark —Wood \. Wnght, 386 S W.2d 248, 238 Ark. 941. 
Where court reserved ri^t to adjudicate ques* 
tion at later date 

Tenn —Barber \ Barber. 192 S.W 2d 79, 28 Tenn.App. 
559. 

Other provision for wife 
D.C—Hipp V. Hipp, CAD.C, 2% F.2d 429. Ill 
U.S.App.D.C. 307. 

Discharge of ohligatitHis 
Fla.—Lyems v. Lyems, App., 208 So.2d 137—Di Marti¬ 
no v. Di Martino, A;^., 360 So.2d 1133. 

Effect of down payment by one spouse 

Fla.—Hegel v. Hegel. App.. 248 So.2d 212. 
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99.10. Fla.—Utta v. Utta, 121 So.2d 41 
Alien V. Allen, App., 158 So.Zd 546. 

Tex.—Lifson v. Dorfman, Civ.AK>., 491 S.W.2d 198, 
err. ref. n,r.e. 

Undivided one^half interest 
(1) Fla.—Wilburn v. l^bum, App., 143 So.2d 518— 
Dotter V. Dotter. App., 147 So.2d 209—^Hokc v, Hoke, 
App., 202 So.2d 118-Walborsky v. Walborsky, App., 
258 So.2d 304—^Di Martino v. Di Martino, App., 360 
So.2d 1133. 

Hawaii—Madden v. Madden, 355 P.2d 33, 44 Haw. 
441 

Ind.—Lewis v. Romine, 151 N.E2d 156, 128 IndApp. 
564. 

Mo.—Durr v. Vick, 345 S.WJd 165. 

N.Y.—New Yoik Federal Sav. and Loan Ass’n v. 
Griggs, 204 N.Y.S.2d 647. 

Household ftnniture 

U.S.—Haas v. Haas, D.CDeL, 165 F.Supp. 701. 

One half rentals received less expenses 

U.S.—Haas v. Haas, D.CDeL, 165 F.Supp. 701. 

Value of undeliverable stock 

U.S,—Haas v. Haas. D.CDd., 165 F.Sopp. 701. 

99.15. U.S.—D’EicoIe v. D’Ercole, D.CMass,, 407 
F.Supp. 1377. 

D.C.—Hipp v. HiK>, D.C., 191 F.Supp. 299, affd., C.A„ 
296 F.2d 429, III U.S.App.D.C. 307. 

Fla.—Lubarr v. Lubarr, App,, 199 So.2d 123—Sudholt 
v. Sudholt. App.. 389 So.2d 301. 

NJ.—DiSanto v. Adase. 281 A.2d 810, 116 NJ.Super. 
226—Goodpasture v. Goodpasture, 278 A.2d 531, 
115 NJ.Super. 189. 

N.Y.—Topilow V. Peltz, 270 N.Y.S.2d 116, 25 A.D.2d 
874—Bastians v. Bastians, 321 N.Y.S.2d 480, 36 
A.D.2d 1020. 

Miralles v. Miralles, 290 N.Y.S.2d 99. 56 
Misc.2d 789. 

R.L—Major v. Major. 401 A.2d 1275, 121 R.I. 581. 
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Equal share of proceeds of partition sale 

NY-Binklej i Morden. 22"^ NYS.2d 122. 34 
Misc.2d 2'’4 
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99.20 N Y —East Riw Sa\ Back v Kind, 202 N.Y 
S.2d 486. 26 Misc2d 584—Schukal v, Schokal. 
284 NY.S2d 534. 55 .Misc.2d 520 
N.C -Wall V. Wall. 212 S E2d 238. 24 N CApp 725, 
cert den. 214 SE 2d 437, 287 NC 264 

Expenses not aUowed under agreement 
U S -Haas ^ Haas, D C.Del, 165 F.Supp. 701 
Sole occupancy as affecting rights 

N.Y.—TtHMiow V Peltz, 270 N Y.S-2d 116, 25 A.D2d 
874. 

Binklej’ v Morden, 227 NYS.2d 122, 34 
Misc.2d 274 

Statutory dissolution of marriage 
based on absentee's disappearance and 
continuous absence does not have ef¬ 
fect of terminating tenancy by entirety 
and changing it into a tenancy in com¬ 
mon.^ 

9921. N Y.—In re Pozer’s Estate, 223 N.Y S-2d 525, 
32 Misc.2d 980 

99,25. D C—In re Wall’s Estate, C.A.. 440 F.2d 215, 
142 U.S.App.D.C 187 

NJ.-Smith V. Smith. 187 A 2d 367, 78 NJ.Super. 28. 
NY.—Miralles v Miralles, 290 N’.Y.S.2d 99. 56 
Misc.2d 789 

Operation of law 

Fhu—Wilson V. Wilson, App., 279 So.2d 893. 

N.Y.—Hendcl >. Hendd, 353 N.Y.S.2d 454, 44 A.D.2d 
532. 

99.30 Fla.—Leitner v. Willaford, App., 306 So.2d 
555. 

N.Y.—Hohenrath v. Wallach, 323 N.Y.S.2d 560, 37 
A.D.2d 248. app. dism. 332 N.Y.S.2d 106, 30 
N.Y.2d 674, 282 N.E2d 891. 

Miralles v. Miralles. 290 N.Y.SJd 99, 56 
Misc.2d 789. 

2. Ark.—Brown v. Brown. 345 S.W.2d 27, 233 Ark. 
422. 

Fla.—Saviteer v. McAdoo, App., 310 Sa2d 28. 

Conunon law rule 

NJ,—Mueller v. Mueller, 230 A.2d 534, 95 NXSuper. 
244. 

Prior to statute rule of tmet obtained 
Ark.—Hubbard v. Hubbard, 472 S.W.2d 937, 251 Ark. 
46S. 

22. Ark.—Lytle v. Lytle, 583 S.W.2d 1, 266 Ark. 
124. 

D.C—Hardy v. Hardy, D.C, 250 F.Supp. 956. 
Agreement relation** to prtqierty rights 
(2) Other matters. 

IHa.—^Weinman v. Weinman, A(^., 310 Sa2d 442. 

Not applicable to newly acquired property 

U.S.—Benson v. U.S., CA, 442 F.2d 1221. 

2.4. Miss.—Ayars v. Petro, 417 So.2d 911 
2.8. Division of rents or profits 
(1) Pa.—Ferrence v. Ferrence, 20 Beaver 249. 
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2,16. Pa.—Hunsberger v. Bender, 180 A2d 4,407 Pa. 
185. 

Pa.—Sharp v. Sharp, IS D. & CM 771. 8 Bocks 155. 
Z18. Pa.—Dinorido v. DiFlorido, 331 A.2d 174,459 
Pa. 641. 

2J0. U.S.—Spinelli v, Spinelli, D.CPa., 264 F-Supp. 
107. 

Pa.—Anley v. Hartman, 8 Lycoming 84—^Frontz v. 
Frontz, 8 Lycoming 101—Moss v. Moss, 31 D. & 
C2d 88, 80 DaupE 312—Morehead v. Overton, 39 
D. & C2d 595, 114 P.LJ. 200. 
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latent of legislature 

L'S—Wmz V Phillips. DC Pa Z5l F.Supp. '?9 

SurTivorship glimitiafp H 

Pa.—Morehead v Overton, 39 D C2d 595, 114 
PU 200 

2J22 C S —Spinclh v Spinclh, D C Pa., 264 F Supp 
107 

Pa—Gais \ Oliver, 40 West 159—Holbcrt v Au!, iO 
Bucks 244 
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2J6. Liens 

(1) Sutute makes undivided interests created lienable 
U.S—Wirtz \ Phillips, D C Pa., 251 FSupp 789 

(2) Entry of decree. 

U.S—Wirtz V Phillips. DC Pa., 251 FSupp, 789 
<3) Notice. 

U.S—Winz V Phillips, DC.Pa., 251 F5upp 789 

(4) Surplusage. 

U.S—Wirtz V Phillips, DC Pa., 251 FSupp 789. 

(5) Recording of divorce decree 

U.S.—Wirtz \ Phillips, DC.Pa., 251 F.Supp 789. 

Statute ctHistnied 

U.S.—Wirtz V. Phillips, DC Pa., 251 RSupp 789. 

2J8. Pa—DiFlondo v. DiFlorido, 331 A.2d 174,459 
Pa 641. 

2.32 Pa.—Moss v. Moss, 31 D & C.2d 88. 80 
Dauph. 312. 

Accounting 

Pa.—Morehead v. Overton, 39 D. & C.2d 595, 114 
P.LJ. 200. 

2J4. Set off for withdrawais from joint ac¬ 
count 

Pa.—Moss V, Moss, 31 D. A C2d 88. 80 Dauph 312. 

2JW. U.S.—Cemroy v. Fnzzell, D.C.S,D.. 429 FSopp. 
918. 

Ala.—'Summerlin v. Bowden, 240 So.2d 356, 286 Ala. 
391. 

Colo.—Bradley v. Mann, 525 P.2d 492, 34 Colo.App. 

135, affcL, 535 P.2d 213, 188 Colo. 392. 

Del—Wife W. v. Husband W., Super., 307 A.2d 812, 
affd. 327 A.2d 754. 

D.C—Hardy v. Hardy, D.C., 250 RSupp. 956. 

Ill.—Atkinson v. Atkmson, 429 N.E.2d 465, 57 Ill.Dec. 
567, 87 IU.2d 174, cert, den. 102 &Q. 1751, 456 
U.S. 905, 72 L.Ed,2d 162. rch. den. 102 S.Ct. 2047, 
456 U.S. 965, 72 L.Ed.2d 491. 

In re Woodshank's Estote, 325 N.E2d 686, 27 
IllApti.3d 444. 

Tex.—Yeo v. Yeo, av,App., 581 S.W.2d 734. err, ref. 
no rev. err. 

Utab-Carter v. Carter, 429 P.2d 35, 19 Utah2d 183. 
Wis—Nicheds v. Nichols, 168 N.W.2d 876, 43 Wis.2d 
346. 

Partnership by esttqipel in opontkMi business 

Alaska^-Clay v. Sandal 369 P.2d 890. 

DiTeiskm of funds 

Cal.—Cummins v. Gates, 45 Cal.Rptr. 417, 235 CA.2d 
532. 

3. Ala.—Radiola v. Radiola, 380 So.2d 817. 

Fla.—Witlin v. Witlm, App., 153 So.2d 70. 

Mass.—Finn v. Finn. 204 N.E.2d 293, 348 Mass. 443. 
N.R—Trahan v. Trahan. 412 A.2d 752, 120 N.H. 215. 
Okl—Shackelton v. Sherrard, 385 P.2d 898. 

Wyo.—Witzel v. Witzcl, 386 P.2d 103. 

Effect of decree conferring ri^t of possession 
Minit.—Snyder v. Snyder, 212 N.W.2d 869, 298 Minn. 
43. 

Wis.—Nichob v. Nichols, 168 N.W.2d 876, 43 Wis.2d 
346. 

Net proceeds divided equally 
HI.—Thomas v. Johnson. 297 N.E.2d 712, 12 Ill.App.3d 
301 

Kan.—Federal Nat. Mortg. Ass’n v. Elliott, 566 P.2d 
21, 1 Kan.App.2d 366. 


Effect of judgment imposing lien 

III -1.-1 re Woodshank's Estate, 325 N E.2d 686. 27 
HlApp 3d 444 

3.5 Fla —Ramirez v Ramirez, App, 309 So 2d 25 
Ind—Smith v Smith. *.69 \ E2d 130, 131 Ind App.2d 
5S 

La.—Hamilton v Hamilton, App., 381 So.2d 517 
Mo —McIntyre v McIntyre, i'T S W 2d 421. 

NC—CJ5. cited in Bransteller v Bransteller, 245 
SE-2d 87. 90. 36 N.C.App 532 
Wash.—Barros v Barros, 660 P 2d 770, 34 Wash.App 
266 

Joint tenancy held severed 

Kan-Carson v Ellis, 348 P.2d 807, 186 Kan. 112. 
Minn —Uuigers v. Kasten, 204 N W.2d 210. 295 Minn. 
545 

N M —Romero v Melendez, 498 P.2d 305, 83 N.M. 
776 

Held not joint tenant widi rig^t of survivorship 
N.J —In re Hoffman. 304 A.2d 721, 63 NJ 69 
4 NY—Sica V Gimma, 211 N.Y.S.2d 886, 13 
A-D2d 462, affd 224 NYS2d 10, 10 N.Y.2d 
927, 179 N R2d 855 

§ 181. -As to Resuming Maiden 

Name 

5. D.C—Nelhs Pressman. App, 282 A.2d 539, 

cen. den. 92 S.Ct. 1196, 405 U.S. 975, 31 L.Ed.2d 
249 

La.—Coyk v. Coyle, App., 268 So 2d 520 
Mass.—Secretary of Com. v. City of Lowell, 366 N E2d 
717, 373 Mass. 178 
Okl.—Sneed v. Sneed. 585 P.2d 1363. 

Nonpa3mient of alimony as affecting agremnent 
to resume maiden name 
Ga.—Burks v. MuUms, 57 S.E.2d 926, 206 Ga. 603. 
Change of children's sumame eojoinable 
Or.—Walberg v. Walberg. 538 P.2d 96, 22 Or.App. 118. 
Statute embodyii^ common-law right j^ecludes 
court’s di^retion 

D.C—Brown v. Brown, Arj., 384 A.2d 632. 

6. Ill.—Marriage of Dorks, 425 N.E2d 49, 54 IllDec. 

537, 98 IllApp.3d 1046. 

Md.—Klein v. Klein, 373 A2d 86, 36 Md.App. 177. 
Mass.—Societaiy of Com. v. City Clerk of Lowell, 366 
N.E2d 717, 373 Mass. 178. 

Or.—Matter of Marriage of Boyle, 558 P.2d 1304, 28 
Or.Ai^. 267. 

Statute optional 

N.C—In re Mohlman, 216 S.E2d 147, 26 N.CApp. 

220 . 

R. I.—Traugott V. Petit, 404 A.2d 77, 122 El. 60. 

7. Mich.—Pwtrowski v. Piotrowski, 247 N.W.2d 354, 

71 MkEApp. 213. 

N.D.—Meadows v. Meadows, 312 N.W.2d 464. 

S. D.—Ogle v. Circuit Court, Tenth (Now Sixth) Judicial 

Circuit, 227 N.W.2d 621. 89 S.D. 18. 
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8. Ill—Thomas v. Thomas, 427 N.E2d 1009, 56 III 

Dec. 604, 100 Ill.App.3d 1080. 

Wife held entitled to restoration 
N.H.—Moskowitz v, Moskowitz, 385 A.2d 120, 118 
N.H. 199. 

NJ.—W. V. H.. 246 A.2d 501, 103 NJ.Super. 24-Eg. 

ner v. Egner. 337 A.2d 46, 133 NJ.Super. 403. 

Discretion abused 

S.D.—Ogle v. Circuit Court, Tenth (Now Sixth) Judicial 
Circuit, 227 N.W.2d 621, 89 S.D. 18. 

9. Okl—Sneed v. Sneed, 585 P.2d 1363. 

It is improper for the decree to re¬ 
store the wife*s former name where 
she did not seek such restoration.’ *® 

9,10. Ky.—Terrell v. Terrell, 352 S.W.2d 195—Peni- 
ston V. PenistCHi, 511 S.W.2d 675. 
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Tex—Fly v. Fly, Civ.App., 590 S.W.2d 179. 

§ 182. -As to Remarriage 

10. US.—Bell v Tug Shnke, D.C.Va., 215 RSupp. 
377,'stanng North Carolina law. Affd., C.A., 332 
F.2d 330, cert. den. 85 S.Ct. 84. 379 U.S. 844, 13 
L Ed.2d 49. 

Cal—Adler v Superior Court In and For Alameda 
County, 9 Cal.Rptr. 373, 187 C.A.2d 207. 

Md.—Wooddy v. Wooddy, 261 A.2d 486, 256 Md. 440. 
N.Y.—Farber v. U.S. Trucking Corp., 256 N.E.2d 521, 
26 N Y.2d 44, 308 N.Y.S.2d 358. 

Tenn.—McCown v. Quillin, 344 S.W.2d 576, 48 Tenn. 
App. 162. 

Vt.—Mack V. Jones, 276 A.2d 626, 129 Vt. 298. 
Remarriage between parties 
(1) Fla.—Carter v. Carter, App., 309 So.2d 625. 

(3) Effect of renuuriage. 

Ark.—Wilkcrson v. Hoover. 91 S.W.2d 274, 192 Ark. 
337. 

Cal.—Cavitt V City of Los Angeles, App., 59 Cal.Rptr. 
690, 251 C.A.2d 623. 

Tex.—McDaniel v. Thompson. Qv.App., 195 S.W.2d 
202, err. ref. 

(4) Other statements. 

Fla.—In re Beacher’s Estate, App., 177 So.2d 838. 
Kan.—In re Keimig’s Estate, 528 P.2d 1228, 215 Kan. 
869. 

Okl.—Thomas v. Thomas, App., 565 P.2d 722. 
Absence of special prayer in petition 
Ga.—Lucas v. Lucas, 191 S.E2d 29, 229 Ga. 283. 
Effect of void second marriage 
Fla.—Kelley v. Kelley, App., 350 So.2d 11. 

11. U.S.—Gainey v. Flemming, C.A.C 0 I 0 ., 279 R2d 
56. 

Cal.—Hirschfeld v. Hirschfeld, 332 P.2d 397, 165 
CA.2d 474. 

La.—Melancon v. Sonnier, App., 157 So.2d 577. 

Neb—Copple v. Bowlin, 110 N.W.2d 117, 172 Neb. 
467. 

N.Y.—Hess V. Dairymen’s League CoK)p. Ass’n, Inc., 
189 N.Y.S.2d 296, 9 A.D.2d 585, affd. 194 N.E2d 
687, 13 N.Y.2d 975, 244 N.Y.S.2d 778. 

Strobel v. Strobcl, 233 N.Y,S.2d 81-GrisoUo v. 
GrisoUo, 308 N.Y.S.2d 473, 61 Misc.2d 916. 
Absolntely void 

Fla.—Dandy v. Dandy, App., 234 So.2d 728. 

Nunc pro tunc order or entry 

(3) Other statements. 

N.Y.—Farber v. U.S. Trucking Corp., 256 N.E2d 521, 
26 N.Y.2d 44, 308 N.Y.S2d 358. 

Remarriage on Sunday preceding entry of de¬ 
cree valid 

NJ.—In re Emmons’ Estate, 219 A.2d 896, 91 NJ.Su¬ 
per. 275. 
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13. D.C.—Dillard v. Dillard, CA., 275 F.2d 878, 107 
U.S.App.D.C. 214. 

N.Y.—In re Newins’ Estate, 229 N.Y.S.2d 279, 16 
A.D.2d 436, affd. 187 N.E2d 360, 12 N.Y.2d 824, 
236 N.Y.S.2d 346. 

Strobcl V. Strobel, 233 N.Y.S.2d 81. 

During lifetime of innocent party 
(1) N.Y.—Kiellman v. KieUman, 216 N.Y.S.2d 197, 
28 Misc.2d 717. . 

(5) Pa.—Branch v. Branch, 149 A.2d 573, 188 Pa.Su. 
per. 587. 
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13^. N.Y.—In re Newins’ Wai, 213 N.Y.S.2d 255,29 
Misc.2d 614. 

13.10. N.Y.—In re Newins’ Estate, 229 N.Y.S.2d 279, 
16 A.D.2d 436, affd. 187 N.E2d 360, 12 N.Y.2d 
824, 236 N.Y.S.2d 346. 

Polizzi V. Polizzi, 177 N.Y.S.2d 935, 13 Misc.2d 
309—Grisolio v. GrisoUo, 308 N.Y.S.2d 473, 61 
Misc.2d 916. 
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Wis.~In re Ferguson’s Estate, 130 N W 300, 25 Wis 2d 
75. 

Marria^ Toid as against public policy 
NY —Kiellman v. Kicllman. 216 NYS2d 197, 28 
Misc.2d 717. 

Nunc pro tone permission contrary to statute 
improper 

N.Y.—Farber v. U.S. Trucking Corp., 247 N Y S 2d 82, 
20 A.D.2d 740, app. dism. 252 N Y S 2d 333, 14 
N.Y.2d 940, 200 N.E.2d 871, app. dism 226 
N.E2d 180, 19 N.Y.2d 748, 279 N.Y,S2d 352 
Declaration of nnility held necessary 
Mont.—State ex rd. Angx'all v. District Court erf Thir¬ 
teenth Judicial Dist., In and For Yellow-stone 
County, 444 P.2d 370, 151 Mont. 483 

Leave of court not required 
N.Y.—Farber v. U.S. Trucking Corp., 256 N.E2d 521, 
26 N, Y.2d 44. 308 N Y S 2d 358. 

13.15. U.S.—Zeldman v. Celebrezze, D.CNY., 252 
F.Supp. 167. 

14.5. Dependent chfldren 
Tex.—Sanders v. Great Am. Reserve Ins Co., Civ.App., 
516 S.W,2d 732, revd. on oth. grds.. Sup, 525 
S.W.2d 956. 
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20. N.Y.—Greenwood v. Greenwood, 175 N.Y.S2d 
109, 10 Misc.2d 306. 

Common>law marriage arising from continued 
cohabitation 

Kan.—Gillaspie v. E W. Blair Const Corp, 388 P.2d 
647, 192 Kan. 455. 

21. D.C—Jay V. Jay. App., 212 A.2d 331. 

In Georgia 

(6) Other matters. 

Ga.—Schwartz v. Schwartz, 150 S.E2d 809, 222 Ga. 
460. 

213. Conunon-law marriage not invalid 

(Md.—DowdI V. Welch, App., 574 P.2d 1089. 
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22. Ariz.—Davis v. Industrial Commissicm, 353 P.2d 
627, 88 Ariz. 117. 

Ill—In re Parker’s Estate, 149 N.E2d 503, 17 Ul. 
A|>p.2d 281. 

In Okbdioma 

(1) Old—Greenwood v. Greenwood, 387 P.2d 615. 
233. Ala.—Winston v. Winston. 188 So.2d 264, 279 
Ala. 534. 

N.Y.—Zdtian v, Zdtlan, 298 N.Y.S.2d 816, 31 A.D.2d 
955, afld. 258 N.E2d 84, 26 N.Y.2d 835, 309 
N.Y.S.2d 585, ai^Iying Connecticut law. 

24. Ark.—Smiley v. Smiley, 448 S.W.2d 642,247 Ark. 
933. 

Ga.—Bituminous Cas. Corp. v. Wacht, 66 S.E2d 757, 
84 Ga.App. 602. 

N.Y.—In re Frost’s Estate, 316 N.Y.S.2d 372, 35 
A.D.2d 1069. 

Wis,~In re Ferguson’s Estate, 130 N.W.2d 300, 25 
Wis.2d 75—Korf v. Korf. 157 N.W.2d 691, 38 
Wis.2d 413. 
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253. Pa.—Com. v. Case, 29 D. & C.2d 405,12 Bucks 
565, affd. 189 A.2d 756, 200 PaSuper. 200, mod. 
on oth. grds. 13 Bucks 397. 
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30. In Massachusetts 

(1) Mass.—Van Bibber’s Case, 179 N.E2d 253, 343 
Mass. 443. 

(9) Marriage entered into in good foith became valid 
two years after divc»ce. 

Mass.—Van Bibber’s Case, 179 N.E2d 253, 343 Mass. 
443. 

31. D.C—Jc^nson v. Young, D.C, 372 A.2d 992. 

32. D.C—Jay v. Jay. App., 212 A 2d 331. 


33. Prior marriage not dissolved 

Caj—Jones v Jones 5 CaIRptr '0?, CA2d hZ 
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36. Mass—Gemg v Sncirscjn. Ih3 NEZd 131, 344 
Mass 518 

Or—Wnght \ Kroeger, 545 P2d £09. 219 Or. :C2 

37. W\s—Hotschenrculer \ Hutschenreuter. 12*' 
N W 2d 47. 23 Wis.2d SIS 

41 N Y—Stoiz V New Y'ork Cent R. Co, ISO N.Y 
S.2d 88, 6 A.D.2d 643, rearg den and app gr 
1£2 N.Y S 2d 359, 7 AD.2d 953, revd on oth. 
grds 196 N Y S 2d 969, 7 N Y 2d 269, 164 N E 2d 
849 

41.5. Mas.s—Tempter v Tempter, 197 N E2d 5S9, 
347 Mass. 270 

NY—SeagnflF v Seagnff, 195 N,VS2d 718. 21 
Misc 2d 604 

page 771 

§ 183. -Of Interlocutory Di¬ 

vorce 

50. Cal—Grant v Supenor Coun In and For City 
and County of San Francisco, 29 Cal.Rptr. 125, 
214C.A.2d 15 

Alimony 

La—Nethken v. Nethken. App, 292 So 2d 923, affd 
307 So.2d 563. 

§ 184 . -Of Limited Divorce 

52. U.S.—Ugget V C I. R., C A.N Y, 329 F.2d 509. 

Conn.—Vighone v Viglione, 160 A.2d 501, 22 Conn. 

Sup. 65 

D.C—Mitchell V, Mitchell, App. 194 A.2d 828. 

Ky.—Gentry v. Gentry, 318 SW.2d 870. 

La.—Nelson v Walker. 197 So 2d 619, 250 U. 545 
Romero v. Leger, Aj^., 133 So 2d 897. 

N.Y.—Maran v Martin. 441 N.Y.S.2d 828, 82 A.D.2d 
431. 

Rosenbaum v. Rosenbaum. 288 N.Y.S.2d 285, 56 
Misc.2d 221. 

Ohio—Cummings v. Cummings, 173 N.E2d 159, 111 
C»uo App. 447. 

Separate domicile 

(1) DC—Stanley v, Stanley, App., 234 A.2d 810. 

Husband’s liability measured by alimony order 

N.Y.—Deitch v. Dcitch, VI N.Y.S.2d 891, 12 Misc.2d 
980. 

As fixing liability for support and maintenance 

La.—Nelson v. Nelson, App., 311 So.2d 268, am. on 
oth. grds. 318 So.2d 68. 

N.Y.—Gallin v. Stafford, 188 N.Y.S.2d 137, 18 Misc.2d 
786, revd. on oth. grds. 200 N.Y.S2d 498, 10 
A.D.2d 915, affd. 216 N.Y.S.2d 705, 9 N.Y.2d 894, 
175 N.E.2d 832. 

53. N.Y.—Wilkins v. Wilkins, 382 N.Y.S.2d 240, 85 
Misc.2d 985. 

Pa.—Com. ex rel. Rubin v. Rubin, 326 A.2d 578, 230 
Pa.Super. 591, app. after remand 344 A.2d 6IS, 236 
Pa.Super. 56. 

Va.—Stewart v. Com., 252 S.E2d 329, 219 Va. 887. 
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54. N.Y.—Coppola v. Coppola. 230 N.Y.S.2d 240. 17 
A.D.2d 647, app. dism. 186 N.E.2d 123, 12 
N.Y.2d 712, 233 N.Y.S.2d 765. 

55. Ala.—Mullins v. MuUins, Civ.App., 416 So.2d 
1063. 

Conn.—Viglione v. Viglione, 160 A.2d 501, 22 Conn. 
Sup. 65. 

Del.—McElroy v. McBroy, Ch., 256 A.2d 763. 

Ky.—Gentry v. Gentry, 318 S.W.2d 870. 

La.—Adams v. Adams, App., 243 So.2d 318, writ ref. 
245 So.2d 410, 258 U. 212, 

Md,—Goldman v. Walker. 271 A.2d 639, 260 Md. 222. 

N.Y.—Etro V. Etro, 229 N.Y.S.2d 932, 35 Misc.2d 
295—Falk v. Krumm, 240 NY.S.2d 653, 39 
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M:^2d 44?, affd 255 NVS.2d 569, 22 A D,2d 

y.i 

Realty held as tenants by entireties 

(\f Md-Eberiy v Eberiy, 278 A.2d 107, 12 Md. 
App li" 

Other suiements 

N i —Vueiicf V Mueiier, 230 A.2d 534, 95 N J.Super. 
244 

SSJS N Y —Gal:etti v. Galictti. 427 N.Y.S 2d 64, 75 
AD 2d 6!3 

OmstitutitMiaiity and retroactive effect of stat¬ 
ute 

NJ.—Mueller v. Mueller, 230 A.2d 534, 95 NJ. 
Super. 244 

In Louisiana 

ill Other matters. 

La—Willy V Jefferscwi Parish Etemocratic Executive 
Committee, App., 156 So 2d 800, revd. on oth, 
grds IS*' So 2d 718, 245 La. 145—Fortier v, Forti¬ 
er, App, 200 So 2d 901, wnt ref. 202 So.2d 661, 
251 La. 59. app after remand 221 Sold 653, 
application ref. 223 So.2d 412, 254 La. 292. 

563 Neb.—Mercer v. Mercer, 162 N.W,2d 230, 183 
Neb 515 

56.10. Ky -Gentry v. Gentry, 318 S W.2d 870. 

57 La—Fortier v Fomer, App., 200 So.2d 901, writ 
ref 202 So.2d 6o], 251 La. 59, app. after remand 
221 So 2d 653, application ref. 223 So.2d 412, 254 
U 292. 

§ 185, Evidence of Pact of Divorce 
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58 U.S —Goldy v Louisville & N.R. Co., D.C.Ky., 
249 F.Supp, 305, affd. ih part, revd. m part, on 
oth grds.. C.A, 386 F.2d 772. 

63.10. Ark.—Thompson v. Thompson. 485 S.W.2d 
725, 253 Ark. 343. 

63,15 U.S—Gainey v. Ftemming, C.A.Cok)., 279 
F.2d 56. 

Crenshaw v, Gardner, D.C.NJ., 277 F.Supp. 
427. 

Ncv.—Voorhees v. Spencer, 504 P.2d 1321, 89 Nev. 1. 
Te.\.—Hopkins v Daniels, Civ.An3., 571 S.W.2d 413, 
err. ref no rev. err. 

63.20. Fla.—Quinn v. Mites, App., 124 So.2d 883. 
N.Y.—Matter of Brown’s Estate, 358 N.E2d 883, 40 
N.Y.2d 938, 390 N.Y.S.2d 59. 

63.25. N.Y.—In re Stillwell’s Estate, 167 N.Y3.2d 
229, 9 Misc.Zd 728, affd. 175 N.Y.S.2d 154, 6 
A.D.2d 775. 

§ 186. In General 
Library References 
Divorce et seq. 
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63.50. Ky—Horn v. Horn, 430 S.W.2d 342. 

Mo.—Kelcfa V Kelch, 450 S.W.2d 202, transf. to 462 
S.W.2d 161. 

63.55. Ky.—Sharp v. Sharp, 491 S.W.2d 639, app. 

after remand 516 S.W.2d 875. 

Vt.—Wellington v. Wellington, 205 A.2d 568, 124 Vt 
401. 

Appeal considered as petition for certiorari 
N.C—Branch v. Branch. 191 S.E2d 671, 282 N.C 133. 
In Rhode Island 

(1) R.I—Milliken v. MaUken, 225 A.2d 661, 101 
RI. 572. 

(2) R.I—Carvalho v. Carvalho, 196 A.2d 164, 97 
R.I. 132, rearg. den. 196 A.2d 595, 97 R.I. 132. 

(5) R.I—Hreschak v. Hreschak, 189 A. 689, 96 iU. 
85-Pate v. Pate, 196 A.2d 723, 97 R.L 183. 

(7) R.I.—Hreschak v. Hreschak, 189 A.2d 689, 96 
R.I. 85. 

(11) A final decree in the Family Court is reviewabte 
on appeal, not bfll of exceptions. 

R.I.-rBotelho V. Botdho, 192 A.2d 5, 96 R.L 379. 
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(12) Other irutters 

R-I.—Gwdon V Goritfcin. 1S6 A2d ‘'32 R I 2 V 5 — 
Carvalho \ Canalho. !% A 2d 164, R I -32 
rearg den. 196 A 2d 595, 9^ RI :32~-Pai^ v 
Pate, 196 Aid 723, 97 Rl ;!5~Bci.cha'd ^ 
Bouchard, 229 A 2d «5G, 1G2 RI 29f>~Z:.-:n: i 
Zinm, 238 A 2d 373, 105 R i 4r-Ke:i> ^ 

247 A 2d 905, 104 R I 650 

64. N Y.—FergiBon > Ferguson, 2a6 N.y.S 2d 201, 
55 Misc.2d 604. 
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65.15. U S —Hams v Turner, C A Tenn, 329 F 2d 
918, cert, den 85 SCt 202, 379 L'S 90“ 13 
LEd.2d 180, reh. den 85 SCi 673, 279 L’ S 9®*' 
13 L.Ed.2d 578. 

N.C—Norman v. Norman, 51 S.E2d 927, 230 N C 61 

Tenn.—Mittwede v Mitt-wede, 448 S W 2d 440, 60 
Tenn.App. 511 

69. Tex.—Johnson v. Johnswi, Ci\ App. 476 S W 2d 


§ 187. Decisions Reviewable 

page 776 

^ 218 ^ ^ 917. 230 C A 2d 

Coto.—Davis V Davis, 534 P 2d 809, 35 Colo .App 447 
Mo.—Gbck V. Ghck. 372 S W 2d 912 
Vt.—WellingtMi V Wellington, 205 A 2d 568. 124 Vt 
401. 

Dedsioiis or orders reviewable 
(9) Cal.—In re Harbach's Mamage, 122 Cal.Rntr. 
518, 49 C.A.3d 405. 

(11) Or.—Stboid V. Sihold, 340 P 2d 974, 217 Or 27. 
(14) Ala.—Maner v. Maner, 189 So.2d 336, 279 Ala. 
651 

Cal.—Pelser v. Pelser. 2 Cal.Rptr. 259, 177 CA.2d 
228—Poon V. Poon. 53 Cal.Rptr 365, 244 C A.2d 
746—Brooks v. Abbott, 59 Cal.Rptr. 911, 251 
C.A.2d 812—NocMthoek v Supenor Court of San 
Luis Obispo County, 75 Cal.Rptr. 61, 269 C A 2d 
600—McLellaii v. McLellan. 100 Cal.Rptr 258, 23 
CA.3d 343—McLellan v. McLellan, 100 Cal.Rptr. 
258, 23 C.A.3d 343. 

HL—Henley v. Houck, 200 N.E2d 99, 49 Ill.App.2d 
472—Mueller v. Mueller, 239 N.E2d 451, 96 HI 
App.2d 463. 

La.—City Sav. Bank & Trust Co. v. Jcrfinson. App., 286 
So.2d 131. 

Md.—Madaio v. Madaio, 259 A.2d 524, 256 Md. 80. 
Mass.—I^illips V. PhilUps, 326 N.E2d 729, 3 Mass. 
App. 743, cert den. 96 S.Ct, 460,423 U.S. 1022,46 
EEd.2d 394. 

Minn.—Bredemann v. Bredemann, 91 N.W.2d 84, 253 
Minn. 21. 

Mo.—Heaven v. Heaven, App., 363 S.W.2d 33—(Juincy 
V. Quincy, App., 430 EW.2d 638. 

N.D.—Keller v. Keller, 158 N.W.2d 694. 

Ohio—Hebden v. Hebden, 157 N.E.2d 444, 107 Ohio 
App. 184-Holderk v. Holderle, 229 N.E2d 79, II 
Ohio App.2d 148. 

Wb.—Bk)ck V. Block, 101 N.W.2d 101, 9 Wis.2d 378— 
Merten v. National Mfis. Bank of Ncenah, 131 
N.W.2d 868, 26 Wis.2d 181. 

De c is ion s or orders not reviewable 
(1) Ala.—Stallworth v. Stallworth, 131 So.2d 867, 
272 Ala. 449. 

(17) Ala.—Anderson v. Anderson, 119 So.2d 31, 270 
Ala. 358—Holden v. Holden, 134 So.2d 775, 273 Ala. 
85-Slaton v. Slaton, 147 So.2d 827, 274 Ala. 212. 
Carroll v. Carroll. Qv., 239 So.2d 203, 46 Ala. 
App. 131. 

CaL—Christian v. Christian, 7 CaLRptr. 154, 183 
CA.2d 720. 

Conn.—Mendez v. Mendez. 278 A.2d 795, 160 Conn. 
237. 

D.C.—Brockett v. Brackett, App., 221 A.2d 720. 

Fla.—Dotter v. Dotter, App.. 147 So.2d 209. 

Kan.—HoWge v. Hodge, 376 P.2d 822, 190 Kan. 492. 
Ky.—Lebus v. Lebus, 382 S.W.2d 873. 


M- -Ha-Tse' > Ka.-ptr . -'"9 S 2d 8S9 
N Y —Peu'v.i; » '94 N Y S Id 999, 9 A D 2d 

rearg and app den I'ie NVSZd 612, 10 
A D :d 5^2 

Ohi^wHeboen v Heoden, 15“ NEZd 444, 107 Ohio 
Anr !;4 

O' —Cixpbe:! V Can:pbei:, 423 P 2d 949. 246 Or 49 
Tenn —Gnssim \ Gnssim, App, 637 S W 2d S73 
Tex —Thompson x Bott, Cn .App, 380 S W 2d 640 
Wis—Baenger \ Buenger, 126 N W.2d 2i, 22 Wis.2d 
451 

Order not appealable absent certificate for im¬ 
mediate review 

Ga.—Hatche- v Hatcher. 190 SE2d 535, 229 Ga 252. 
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80.5 Ark —Johnson s Johnson. 421 S W.2d 605, 243 
Ark. 656 

.Mass—Scholz v Scholz, 324 N.E2d 617, 367 Mass. 
143 

page 778 

83.10 Ala.—DuBoise v DuBoisc, 153 So.2d 778. 275 
Ala. 220 

Ark.—Dunn s. Dunn. 503 S.W2d 168, 255 Ark. 764. 
Cal—Mackie s Mackie, 9 CalRptr 173. 186 C.A.2d 
825 

Ga—Hammock v Hammock. 171 S.E 2d 314, 225 Ga. 
69S 

Tea—Posey v Posey, Cis..App, 386 S.W.2d 884—An- 
gerstein v. Angeretein, Q\ App., 389 S.W.2d 519— 
Archer x .Archer, Civ .App, 407 S.W2d 529. 
Dismissal of complaint followed by amendment 
Pa—Ryce v. Ryce, 15 D. & C2d 126. 

Order to show cause 

III,—Atwater v. Atwater. 183 N.E2d 174, 35 Ill.App.2d 
382. 

83.12. R,I—Mendes v. .Mendes, 241 A.2d 297, 103 
R.I. 734. 

Where any of the substantial rights 
of parties to a dissolution case remain 
undetermined and the case is retained 
for further action by the trial court, 
any orders entered are interlocutory 
and not final.*^ 

83.16. Neb.-Gerber v Gerber, 353 N.W.2d 4, 218 
Neb. 228. 

83J2. Ala—DuBoise v. DuBoise, 153 So.2d 778, 275 
Ala 220. 

83J24. Mo.—Gosnell v. Gosnell, App., 329 S.W.2d 
230—Ezell V. Ezell. App., 348 S.W.2d 592. 
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83.42, Fla.—Baird v. Baird, App., 192 So.2d 342. 
U—Gay V. Gay, App., 193 So.2d 537. 

N.Y.—DeWitt v. DeWitt, 351 N.Y.S.2d 442,43 A.D.2d 
859. 

R.I.—Poirier v, Poiner, 267 A.2d 390, 107 R.I. 345. 
Equity rule permitting appeal from interlocu¬ 
tory orders held inapplicable 
R.L—Mendes v. Mendes, 241 A.2d 297, 103 R.I. 734. 

83.52, Nev.—Grenz v. Grenz, 374 P.2d 891, 78 Nev 
394. 

An appeal may not be taken from an 
order of a trial court which lacks sub¬ 
ject matter jurisdiction.®^ ‘ 

84.1. Tex,—In re Gillman's Marriage, Civ.App., 507 
S.W.2d 610, err. dism. 

page 780 

85. Miss.— Anderson v. Watkins, 208 So.2d 573. 

86 La—Randle v. Randle, 119 So.2d 495, 239 La. 

646, transf. to, App., 144 So.2d 461. 

86.4. Ala—Roberts v. Roberts, 221 So.2d 915. 284 
Ala 55, 


Not reviewable by assignment of error 

Ala —Wallace v Wallace, 113 So.2d 684, 269 Ala 438, 

Appeal from final decree 

Ala—Sachs v. Sachs, 179 So.2d 46, 278 Ala. 464. 
86.6. Ala-Worley v. Worley, 142 So.2d 679, 273 
Ala 505—Ward v. Ward, 219 So.2d 633, 283 Ala 
583. 

Harper v. Harper, Civ., 250 So.2d 686, 47 Ala 
App. 81. 

Order held appealable and conclusive on subse¬ 
quent motion 

Cal.—Harsh v. Broad, 17 Cal.Rptr. 775, 198 C.A.2d 
128—Cope V. Cope, 40 Cal.Rptr. 917, 230 CA.2d 
218. 

Special order after final judgment appealable 
Cal,—^Troxell v. Troxdl, 46 CaERptr. 723, 237 C.A.2d 
147. 

86.10. Decree setting aside divorce decree ex 
mero motu held appealable 
Ala—Hartigan v. Hartigan, 128 So.2d 725, 272 Ala 67. 
86.12. Ga—West v. West, 193 S.E.2d 820, 229 Ga 
649. 
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86.16. Tex.—Johnson v. Johnson, Civ.App., 476 
S.W.2d 954. 

86.28. Ky.—Elswick v. Elswick, 322 S.W.2d 129 — 
DeSimone v. DeSimone, 388 S.W.2d 591. 

86.34. Ky.—Burke v. Tartar, 350 S.W.2d 146. 

86.40. Ky.—Hinton v. Hinton, 377 S.W.2d 888. 

§ 188. Right of Review 
Library References 
Divorce <s=9l78. 

87. Mo.—Bernstein v. Bernstein, App., 351 S.W.2d 
46. 

In Washington 

(2) Westover v. Westover, 347 P.2d 825, 55 Wash.2d 
321. 

page 782 

88. Ala—Davis v. Davis, 198 So.2d 787, 281 Ala 59. 

page 783 

93. Okl.—CJ,S. cited in Siler v. Siler, 350 P.2d 510, 
513—Balfour v. Page, 492 P.2d 1088. 

Tex.—Dunn v. Dunn, 439 S.W.2d 830—CJ.S. dted in 
Dunn V. Dunn, 439 S.W.2d 830, 834. 

Wis.—Merten v. National Mfrs. Bank of Neenah, 131 
N.W.2d 868, 26 Wis.2d 181. 

933. N.C.—CJ3. quoted in Elmore v. Elmore, 313 
S.E2d 904, 908, 67 N.CApp. 661. 

93.10. N.C. — CJ.S. quoted in Elmore v. Elmora, 313 
S.E2d 904. 908, 67 N.CApp. 661. 

94. Mo.—Anderson v. Dyer, App., 456 S.W.2d 808. 
Tex.—Gladney v. Gladney, av.App., 24 S.W.2d 96. 

page 784 

95. Okl.—Balfour v. Page, 492 P.2d 1088. 

95.50. Ill—Fox V. Coyne, 166 N.E2d 474, 25 Ill. 
App.2d 352. 

page 785 

N.D.— CJS. black letter summary quoted in Hoge v. 
Hoge, 281 N.W.2d 557, 563. 

A statute, authorizing a state wel¬ 
fare department to appear as a friend 
of the court in divorce proceedings 
when the parties have been receiving 
public assistance, does not give the 
attorney general standing to appeal 
from the divorce decree.’®-^ 

96.5. Or.—Burke v. Burke, 340 P.2d 948, 216 Or. 
691. 
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97. Fla.—Carter v. Carter, App, 141 So.2d 591—Pep- 
pard V. Peppard. App., 198 So 2d 68 

III—Gregory v. Gregoiy, 321 .\E2d 122. 24 III 
App.3d 436. 

Ind.—Fmke v. Fmke, 191 N.E2d 516, 135 Ind App 65 
Ky.—Mason v, Forrest, 332 S W.2d 634 
Neb.—Bengan v. Bcngan, 231 N.W2d 131, 194 Neb 
185 

Nev.—Culbertson v. Culbertson, 533 P.2d 768, 91 Ne\ 
230. 

N.D.—CJ.S. Mack letter smnouuy qaoted ia Ht^e v 
Hpge, 281 N.W.2d 557, 563 
Or.—Anderson v. Anderson, 374 P.2d 479, 232 Or 160 
Tex.—Nixon v. Nixon, av.App., 348 S W.2d 438, err 
dism. 

Utah—Albrechtsen v. Albrechtsen, 414 P2d 9^0, 18 
Utah2d SS. 

Husband not aggrieved party due to agreement 
not to contest 

N.Y.—Tongue v. Tongue, 462 N.E.2d 127, 61 N Y.2d 
809, 473 N.Y.S.2d 950. 

973. Ala.—Maner v. Maner, 189 So.2d 336, 279 Ala. 
652. 

Cal.—Smith v. Smith. 10 Cal.Rptr. 279, 188 C.A.2d 
318—Miller v. Miller, 38 Cal.Rptr. 571, 227 
CA.2d 322. 

Ind.—O’Connor v. O’Connor, 253 N.E 2d 250, 253 Ind 
295. 

Party not prednded from appealing 
Ill.—James v. James, 152 N.E2d 582, 14 IH.2d 295 
Pratt V. Pratt, 330 N.E2d 244, 29 Ill.App.3d 
214. 

La.—Cothrcn v. Cothren, App., 174 So.2d 293. 
Repudiation of indivisibility doctrine 
Ind.—Aldeison v. Alderson. Ind., 281 N.E2d 82, 258 
Ind. 328, 55 A.L.R.3d 1294, transf. to 287 N.E2d 
258 overruling Sidebottom v. Sidebottom, 249 Ind. 
572, 233 N.E2d 667-Loeb v. Loeb, 301 NE,2d 
349, 261 Ind. 193. 

Interests of children 

Neb.—Reynek v. Reynek, 227 N.W.2d 578, 193 Neb. 
404. 

97.10. III.—Gregoiy v. Gregory, 321 N.E2d 122, 24 
lll.App.3d 436. 

Ind.—O’Connor v. O’Connor, 253 N.E2d 250, 253 Ind. 
295, 

La.—Cothren v. Cothren, App., 174 So.2d 293. 
Payment of proceeds to court 
Fla.—Btackin v. Brackin, 182 So.2d 1. 

Determinatioii impossible 

N.D.—Grant v. Grant, 226 N.W.2d 358. 
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97,15. Fla.—Rund v. Rund, App., 215 So.2d 763. 
ffl.—Hffliard v. Hffliard, 167 N.E2d 451, 25 IU.App.2d 
468. 

N.D.—CJ3. quoted in Beaton v. Beaton. 99 N.W.2d 
92, 94—CJ3. cited in Sanford v. Sanford. 295 
N.W.2d 139, 142. 

9730. Cal.—Steele v. Steele, 277 P.2d 56,129 C.A.2d 
389. 

N.D.—CJA quoted ia Beaton v. Beaton, 99 N.W.2d 
92, 94. 

9735. Iowa—CJ.S. quoted iu Olson v. Olson, 180 
N.W.2d 427, 428—Miller v. Miller, 202 N.W.2d 
105. 

98. Iowa—Olson v. Olson, 180 N.W,2d 427—Miller v. 
Miller, 202 N.W.2d 105. 

La.—Weiss v. Weiss, App., 127 So.2d 743. 

Right held not waived 

Ind.—Holmes v. Holmes, 248 N.E2d 564,145 Ind.App. 
52. 

Okl.—Whiteker v. Whiteker, 332 P.2d 953. 

Appeal not precluded by remarriage 
Ark.—Neal v. Neal. 524 S.W.2d 460. 258 Ark. 338. 
Ind.—Alderson v. Alderson. 281 N.E2d 82, 258 Ind. 
328, 55 A.L.R.3d 1294, transf. to 287 N.E.2d 258 


overruling Sidebottom v Sidebjttrm. 24? Hi *'"2. 
233 N E Zd 66? 

98,5 Ind—Ccnlej \ Conic* 192 NE2d ""I 1:5 
Ind App Z"? ' 

N D—Grant Grant, 226 \ W 2d ‘ft, 

Tex —Swearingen v Sweanrgen. C:\ App . S W 2d 
*■ 44 , err dism 

Right held not waived 

Okl —Whiteker \ Whiteker, *32 P.2d 953 
99 Fla —Hines \ Hines, App . I""' So 2d 6''C, remd , 
Sup, 183 Sc 2d 531. on remand 184 So 2d 5IG 

Application to trial court for continuance of 
payments 

Fla.—Caner v Carter. 14! Sc 2d 595—Caus s Claus. 
App, 163 So 2d 26 

No estoppel shown 

Fla.—Schreiber v Schreiber, 21? Sc 2c 501. 29 .AL 
R 3d 1179, on remand 2!"* So 2d 243, app after 
remand 224 Sr- 2d 

Hines \ Hines, App, 1S4 Sc.2d 510 
1 Since the publication of the bound Tolume the case 
of Sprath v Sprath. 140 Mmn 510, 166 N W ”69, 
140 .Mmn 512, 16”^ N.W ?3S has been ovemiled 
the court holding that acceptance and retention of 
alimony payments {mrsaant to judgment and de¬ 
cree of mantal dissolution wiis not preclude that 
party frcwn challenging propnety of a court's order 
denying a motion for new tnal —Amplatz v Am- 
platz, 289 N.'iA 2d 164, a!so overruling Marvin v 
Foster, 61 Mmn 554. 63 NW 484 
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1.10. Fla—Hmes v Hines, App. 1S4 So2d 510 
Neb.—Bengan v. Bengan. 231 NWZd 131, 594 Neb 

185 

N.D.—CJ,S. quoted in Piper v Piper, 234 N W.2d 621. 
623 

If one spouse alleges that the other 
has acquiesced in the trial court’s judg¬ 
ment, but says nothing w’hile that oth¬ 
er spouse timely processes an appeal, 
the right to have that appeal foreclos¬ 
ed is waived.'^ 

5.6. Kan.—Berry v Berry. 523 P.2d 342, 215 Kan 
47. 

5.15. Payment of required amounts 

Neb —Kassebaum v Kassebaum, 135 N W.2d 704, 178 
Neb. 812. 

6. Acceptance by counsel with wife’s authority 

Ky.—Mason v Forrest, 332 S.W.2d 634. 

page 788 

A party waives his right to appeal or 
bring error w'here a judgment, order, 
or decree is entered pursuant to a stip¬ 
ulation between the parties.’^ ^ 

13.6. Cal.—Zinke v, Zinkc Rebottommg Shoe Co, 25 
CalRptr. 360, 208 C.A.2d 690. 

Various other matters have been 
held to constitute waiver or abandon¬ 
ment of the right to appeal.*^’ 

13.7. Obtaining divorce in another state 

Ga.-Otwell v. Otwell, 177 S.E2d 252, 226 Ga. 737. 

Contempt In absence of any sup¬ 
port to claim of contemptuous violation 
of court order, appellant has right to 
be heard on appeal from divorce judg¬ 
ment. 

13.10. Kan.—Goodman v. Goodman, 360 P.2d 87'», 
188 Kan. 41. 
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Library References 
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13.50 Ak—McKinley v McKinley. 172 So,2d 35, 
ZT" Ala 4‘'5—Kiliingswofth v. Killingsworth, 217 
Sc 2d S". 285 Ala 345. app after remand 226 
So 2d 3G8. 284 Ala. 524 

Ga-Ch:Sds v Childs, 156 SE.2d 21, 223 Ga. 435. 

in.— Ouagiiano v Qaagliano. 236 N.E2d 748, 94 HI 
Apr 2d 233 

Mass —Ficrsntino v Probate Court, 310 NE2d 112, 
365 Mass. 53 

W:s—Farwei! v Farwcll, 147 NW2d 289, 33 Wis.2d 
324—Gauer v Gauer, 149 N W 2d 533, 34 Wis.2d 
451 

Recrimination 

.Md.—Fortmar. v Fortman, 243 A2d 517, 250 Md. 255. 

W'is—Gauer v. Gauer, 149 N.W 2d 533, 34 Wis.2d 
451—Jackowick v Jackowick, 159 N.W 2d 54, 39 
Wis 2d 249 

14 Ga.—Harper v Harper. 210 S.E.2d 773, 233 Ga. 
253 

La —Douglas v Douglas, App., 146 So.2d 227. 

Jurisdictional errors 

Tex—Ingram v Ingram, Civ.App,, 380 S.W.2d 666, 
err dism. 

14.5 NC—Eudyv Eudy, 2II S.E2d 536, 24 N.C. 
App 516, affd in part. mod. in part 215 S.E2d . 
7S2, 288 N.C 71 

15 Ala.—West v West, Civ App, 264 So.2d 898, 48 
Ala App 356 

Anz.—.Milam v Milam. 419 P.2d 502, 101 Am. 323. 
Re.xing V Rexing, 464 P.2d 356, 11 Ariz.App. 
285—Payne v. Payne, 47! P2d 319, 12 Anz.App. 
454 

Ark—Seay v. Seay, 396 S.W.2d 838, 239 Ark, 1115. 

Cal.—Bird v Bird, 4 Cal Rptr. 290, 180 C A.2d 188— 
Lettenmaier v Lettenmaier, 22 Cai.Rptr. 156, 203 
C.A.2d 837-Cope v. Cope. 40 Cal.Rptr. 917, 230 
CA.2d 218. 

Colo —Marsaglia v, Marsaglia, 462 P.2d 588, 170 Cda 
510. 

Fla—Reid v. Reid, App., 113 So.2d 574—Aufsdier v. 
Aufseher, App, 217 So.2d 868. 

Ga—Smith v. Smith. 156 S.E.2d 18. 223 Ga. 454— 
Quakenbush v. Quakenbush, 198 S.E2d 851, 230 
Ga. 649—Easterling v. Easterling, 204 S.E2d 610, 
231 Ga. 889—Harper v. Harper. 210 S.E2d 773, 
233 Ga. 253. 

Idaho—Johnson >. Johnson, 442 P.2d 775. 92 Idaho 
565—Riener v. Riencr, 477 P.2d 841.93 Idaho 900. 

IlI.-Collms v. Collms, 151 N.E.2d 813, 14 nL2d 178. 
Davis V. Davis, 268 N.E.2d 491, 131 IEApp.2d 
459. 

Ind.—Copeland v. Copeland, 248 N.E2d 571, 145 Ind. 
App 73. 

Iowa—Moms v. Moms, 197 N.W.2d 357—In re Boyd’s 
Marriage, 200 N.W.2d 845, 55 A.L.R3d 570-In 
re Collins’ Marriage, 200 N.W.2d 886—In re RiecTs 
Mamage, 212 N.W 2d 391—In re Tucker’s Mar- 
nage, 213 N.W.2d 498. 

Me.—Utz V. Utz. 373 A.2d 303. 

Mass—Phillips v. Philbps, 326 N.E2d 729, 3 Mass. 
App. 743, cert den. 96 S.Ct. 460,423 U.S. 1022,46 
L.Ed.2d 394. 

Mich —Johnkoski v. Johnkoski. 213 N.W.2d 856, 50 
Mich.App. 542. 

Minn.—Johnson v. Johnson, 169 N.W.2d 595, 284 
Mmn. 181. 

Mo—Oosnen v Gosnell, App., 329 S.W.2d 230-^>ypcs 
V Pypes, App., 407 S.W.2d 609. 

Evjcn V. Eyjen, App., 409 S.W.2d 271. 

Neb.—Ross v. Ross, 119 N.W.2d 495, 174 Neb. 795. 

Nev—Grenz v. Grenz, 374 P.2d 891, 78 Nev. 394. 

N.M.—Csanyi v. Csanyi. 483 P.2d 292. 82 N.M. 411. 

N.Y.—Marum v. Marum, 190 N.Y.S.2d 812, 8 A.D.2d 
975 
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N.C.—Brown v, BronTi, 141 S Eld S"5. 264 \ C 4-5 
R-L-Cilae v Calise, 214 A.:d E9], IX RI SGfc 

S.C—Porter v Porter, 145 SEId 619. 246 SC 331 

Tex.—Wood V. Wood, 320 S.WId 8C*, 159 Tex 350, 
conf to, CivAi^.. 321 SW.Zd 323~-F,crencc i 
Florence. Civ.App, 38£ S.W :d 220, err d:sin — 
R>*n V Lernay. Civ.A]^, 590 S.W Id S69— 
HogjlKs V. Hughes, C:v.App 40“* S^Id ’.4— 

Holmes v. Hohnes, CivApp 44*^ S W Id 425 

W.Va.—Sh»w V. Shaw. 18? S E.Zd 114 155 W Vx 
Matttrs relatiBg to instractioiis 
Colo.—Mtchadsrm v. Michaelscm, 445 PId 211, 16" 
Colo. 58. 
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15. Constittttioiiality of statute 
Ah.—GamUe v Gamble, Civ„ 25s So 2d 254, 53 Ala 
App. 168, cert. den. 298 So 2d 2bC, 2*2 Ah 71; 

15.10. Md.—Keys v. Keys, 24T A 2d :S2. 25! Md 
247. 

Mias.—Marshall v. Marshall, 205 So.2d 644 
S.C.—Williams v Williams, 176 SE2d 157. 254 SC 
492. 

15.15. Rale iaapplkable where pleadings suffi* 
dait 

Fla.—Amngton v. Arrington, App, 150 So.2d 4''5. 
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An appellate court has the power to 
question the sufficiency of a pleading 
even though such question w^as not 
raised in the trial court 

15.36. Fla.—Fisher v. Fisher, App, 134 So.2d 277. 
15.40. Ala.—Hewitt v. Hewitt, 234 So 2d 283, 285 
Ala. 516. 

Cal.—Beoam v. Benam, App., 3 Cal Rpir 410. 
Conn.—Skinner v. Skinner. 221 A,2d 848, 154 Conn. 
107. 

Fla.—Beaty v. Beaty. App., 177 So.2d 54—Harless v. 

Harless, App., 185 So.2d 728. 

Ga,—Hunnicatt v. Hunnicutt, 108 S E.2d 279, 214 Ga. 
834. 

Mkh.—Chami^ v, Champkm, 117 N.W.2d 107, 368 
Mkh. 84. 

N.C—Hudson v. Hudson, 204 S.E2d 697,21 N.CApp. 
412. 

Transcript 

Cal.—Lcff V. Leff. 102 CaI.Rptr. 195, 25 CA.3d 630. 
15,45. Materiality 

HI.—Del Rosario v. Del Rosario. 270 N.E2d 160. 133 
ni.Aiqp.2d 8. 

1641. ni.—Lemanski v. Lemanski, 231 N.E.2d 191, 87 
in.App.2d 405, app. dism. cen. den. 89 S.Ct 52, 
393 U.S. 20, 21 LEd.2d 21, 89 SCt. 381, 393 U.S- 
956, 21 LEd.2d 370. 

1812. Mo.—Spainhower v. Spainhower, App., 44! 
S.W.2d 755. 

18A Failure to luTcdte ruling after ruling re* 
served 

Ariz.—Matlow v. Matlow, 361 P.2d 648, 89 Ariz. 293 
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Other questions of procedure may 
not be considered, unless raised and 
properly preserved for review in the 
lower court**** 

18.15. La.—Samf<Md v. Samford, App., 297 So.2d 
465. 

N.C—Biggs V. Biggs, 116 S.E2d 178, 253 N.C 10. 
Heufug not held on consecutiye days 
(%io—Daris v. Davis, 157 N.E2d 435, 109 Ohio App. 

519. app. dism. 163 N.E2d 176, 170 Ohio St. 208. 
Consolidntion of proceedings 
Or.—In re Cutts. 366 P.2d 179, 229 Or. 33. 


18.16 Cai—Sensing v Sensing, lOI CaIRptr 255, 
25 C A.3d 889 

18.18 Te.x —Diilaigham v Dillingham, Civ.App, 
434 S W Id 459, err dism 

W-A—Mason \ Mason, 17; N.W.2d 364. 44 Wis.2d 
362. 

Objection held properly raised 

N C -Langley v Largiey, 150 S E.2d "64, 268 N.C. 
415 

18 JO. Ill—People ex rei Bradley \ McAuliffe, 179 
N E Id 616, 14 ni-Id "5 

18J12. Tex—Sihreiner v Schreiner, Civ.App., 502 
S W Id S4C, err dism 

W Vu—Nicholas v Nicholas. 163 SE2d 880, 152 
A \a- 424 

18.26 Tex —Allison v Alhson, Civ.App, 373 S W.2d 
562 

18.2$ Tex—.Mirjarez v Muijarez, Civ.App, 495 
SWId 63C. 

1SJ2. Cai—Hager v Hager, 345 P.2d 68. 174 
C A Id 546 

Defense of recrimination 
Hi— Hayes v. Hayes. 254 N.E2d 288. 117 in.App2d 
III 

Tex—^Thompson v. Thompson, Civ.App., 380 S.W 2d 
632. 

Wis —Jackow^ck V Jackowick. !59 N.W2d 54. 39 
Wis 2d 249 

18.34 ill —Huiklemar. v Hinklcman, 232 N.E2d 
300, 88 ni.App.Id 47 

Condonation as to physical cruelty considered 
on appeal 

S C —McLaughhn v McLaughlin, 136 S.E2d 537, 244 
S C. 165. 

18.36 n.—Rar.k v Rank, 246 N E2d 12. !07 III 
App 2d 339 
Waiver 

III—Rich V R’ch. 312 N.E2d 610, 24 m.App.3d 1083. 
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18.3$. Ind.—Powel! v. Powell. 310 N E2d 898, 160 
Ind.App. 132. 

1$.42 Md.—^Woodham v Woodham, 201 A.2d 674, 
235 Md. 356. 

So also a defense of condonation, of 
an incompetent defendant, will be con¬ 
sidered on appeal although first assert¬ 
ed in appellee’s brief, where such de 
fense is raised by factual allegations in 
the complaint** 

1$.49 Fa—Trethewcy v. Trethewey, App., 115 
So 2d 712. 

19.30 Mo.—Mayor v. Mayor, 349 S.W.2d 60, transf. 
to, 351 S.W.2d 810. 

Gosnell v, Gosneli, App., 329 S.W,2d 230— 
Wood V. Wood. App., 378 S.W.2d 237. 

Tex.—Oates v. Oates, Civ.AR)., 533 S.W.2d 107. 
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19,4$ Tex.—Peterson v. Peterson, Civ.App, 502 
S.W 2d 178. 

Motion for review 

Wis.—Farwell v. Farwell, 147 N.W.2d 289, 33 Wis.2d 
324. 

19.50. Mo.—Hawkins v. Hawkins. App., 462 S.W.2d 
818. 
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A party to divorce proceedings, who 
does not develop any bill of exceptions 
to preserve an alleged error at a hear¬ 
ing on a motion for a new trial in 
connection with his desire to present 
certain evidence, waives any right to 
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claim error because of exclusion of the 
evidence.*®** 

19.68. Tex.—Gendebien v. Gendebien, App. 14 Dist., 
668 S.W.2d 905. 

Camp V. Camp, Civ.App., 591 S.W.2d 578. 

§ 190. Parties 

20. Held not “aggrieved party” 

Mich.—Groeneveld v. Groeneveld, 142 N,W.2d 14, 3 
Mich.Aj^. 284. 

N.Y.—Tucker v. Tucker. 2 Dept., 467 N.Y.S.2d 432, 97 
A.D.2d 461. 

Failure to make adjudication or decree 

Miss.—Beall v. Beall. 310 So.2d 706. 

21. Tex-Pfeiffer v. Bissctt, avApp., 402 S.W.2d 
938. 

21.5. Ky.-Clark v. Clark, 487 S.W.2d 272. 

N.J.—Hartnack v. Haitnack, 176 A.2d 276, 70 N.J.Su- 
per. 513, 91 A.L.R.2d 613. 

In other instances attorneys have 
been held proper parties * to the ap¬ 
peal.-^ *° 

23.10 Colo.—Tower v Tower, 364 P.2d 565, 147 
Colo. 480. 

A party who obtains a decree in his 
favor usually has no right to appeal 
from the decree.^'* *® 

24.10. Pa.—Kusner v. Kusner, 175 A.2d 889, 196 
Pa.Super. 513. 

26. Pa.—CJ.S. quoted in Branch v. Branch, 149 A.2d 
573, 577, 188 Pa.Supcr. 587. 

28.20. Mo.—Cregan v. Qark, App., 658 S.W.2d 924. 
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28.25 Pa.—Rhmehart v. Rhinehart, 180 A2d 82, 197 
Pa.Super 558 

Revivor held not necessary 
Ala.—Stapleton v. Stapleton, 209 So.2d 202, 282 Ala. 
62. 

No substitution of parties 

Ind.—Jones v. Jones, 252 N.E2d 595, 146 Ind.App. 67. 

29. Fa.—Belvin v. Belvin, App., 202 So.2d 595. 

Pa.—Henszey v. Henszey, 171 A.2d 837, 195 Pa.Super. 
377. 

No substitution required when merely jurisdic¬ 
tional question 

Cal.—in re Shayman’s Marriage, 111 Cal.Rptr. 11, 35 
C.A.3d 648. 

§ 191. Taking and Perfecting Ap¬ 
peal 

31.50. Ga.—Canon v. Canon, 222 S.E.2d 381, 236 
Ga. 99. 

R.I.—Bouchard v. Bouchard, 229 A2d 850, 102 R.L 
290. 

Costs 

Fa.—Bredin V. Bredin, 111 So.2d 265. 

Appealable vrithout certification 
Ga.—Eddings v. Eddings, 199 S.E.2d 255, 230 Ga. 743. 
Free transcript in divorce proceedings 
Fa.—Carlyle v. Carlyle, App., 293 So.2d 120. 

33.15. Cause transferred 
Fa.—De La Portilla v. De La Portilla, 304 So.2d 116, 
on remand 308 So.2d 131. 

34. Hawaii—Madden v. Madden, 355 P.2d 33, 44 
Haw. 441 

Mo.—Steffan v. Steffan, App., 390 S.W.2d 587. 
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35.10. Kan.—Bunch v. Bunch, 345 P.2d 624, 185 
Kan. 543. 
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35.25* Pf6iiuitBr6 

NJ.—Kcrr v. Kerr. 323 A.2d 518. 129 N.J.Super. 291 

36. Minn.— Holmes v Holmes, 91 NW2d 79, 253 
Mmn. 26. 

Hamhornc. App, 185 NE2d 

Tex.—Barron v. Barron, Civ.App, 365 SW.2d 425 
Bond for costs only 
(3) Other matters. 

FIa.-Ortiz v. Oruz, App., 208 So.2d 857 
In Lonisiana 
(2) Court lacks jurisdiction. 

La.—Gill V. Gill, App,, 280 So.2d 609. 

Notice inefficacious as appeal from final decree 

V. Anderson, 119 So.2d 31, 270 Ala. 
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38. lU.—Bailor V. Baifcv. 309 N.E2d 328, 18 Ill 
App.3d 152. 

Insufficient brief 

NJ.—Huster v. Huster. 165 A.2d 305, 64 NJ.Super. 29. 

The faOure of a party to appear or 
file a brief warrants reversal without a 
consideration of the merits.^* ^ 

38.5. ni. —Hardin v. Hardin, 309 N.E2d 325 18 
I11.A|^.3<1 69. 

39.10. Request for attorney’s fee denied 
Iowa—McNamara v. McNamara, 181 N.W.2d 206. 
Mo.—Boyd V. Boyd, App., 459 S.W.2d 8. 

App-. 332 

a.W.2d 857. 

S.C—Thomas v. Thomas, 133 S.E.2d 751,243 S.C 253. 

Appeal fnun judgment nijyi 

(1) Mass.—Sknne v. Sloane. 208 N.E2d 211 349 
Mass. 318. 

BxtensicHi of time 

(3) Additional statements. 

Ga-Spadea v. Spadea, 165 S.E2d 836, 225 Ga. 80. 
IlL-Knieger v. Krueger, 303 N.E2d 573,14 BLApp.Sd 
877. 
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41. Ala.—Tonsmeire v. Tonsmeire, 142 So.2d 265,273 
Ak 462. 

Ga.—Puckett v. Puckett, 151 S.E2d 767, 222 Ga. 653, 
La.—Palama v. Palama, App., 268 So.2d 318, applica¬ 
tion den. 270 Sa2d 126, 263 La. 996~Stewart v. 
Stewart, App., 284 So.2d 191. 

T«.—Ryan v. Lemay, Civ.App., 390 S.W.2d 869. 

Wk— Holschbach v. Hobchbach, 141 N.W.2d 214, 30 
Wis.2d 366—de Montigny v. de Montigny, 23 
N.W.2d 463, 70 Wis.2d 131. 

Rnality of Jm^ent 

(2) Other rulings. 

Del—Walls v. Walls, 197 A.2d 467, 7 Storey 210. 

Void judgment 

Cal.—Valenzuela v, Valenzuela, 336 P.2d 25, 168 
C.A.2d 565. 

Motion f<^ m^eal wnHinoiy 

La.—Thibodeaux v. Thibodeaux, App., 326 So.2d 408. 

page 799 

43. Ga.—Daniel v. Daniel, 152 S,E2d 873, 222 Ga. 
861. 

Appeal held timely taken 
Ak-Bart>er v. Barber, Civ., 286 So.2d 852, certiorari 
denied 286 So.2d 857, 51 AkApp. 453. 

La.—Cothren v. Gothren, App., 174 So.2d 293—Langli- 
nais V. David, App., 283 So.2d 95. 

Md.—Ballan v. Ballan, 248 A.2d 871, 251 Md. 737. 
Minn.—Schafier v. Schafter, 144 N.W.2d 590, 275 
Minn. 554. 

Wk—Chase v. Chase, 122 N.W.2d 44. 20 Wis.2d 258. 


Notice of appeal held timely 

Va-Cameal v amcal, re S.E2d 305. 2!! Va 162 

43.5 Ak—Tonsmeire v Tonsmeire, '42 Sc 2d 2t5 
2'?3 Ak 462 

Ga—Msddox Maddox, 161 S E 2d STC. 224 Ga SIS 
Ind -Murra} v Murraj. 309 N E2d 831. 16C Ind.App 

Ky.-Reed v Reed. 457 SW2d 4. app after remand 
484 S Vr 2d 844, cen den 93 S Ct 35"'5. 410 L' S 
931, 35 LEd.2d 594 

U-Bro»n v Brown, App., ISO So.2d 306—Tumle> s 
Tumlej, App., 292 So 2d 25S 
N.D—KinseiU v Kmselk 18! N W2d 764 

Appeal held not in time 

Colo—In re McGary’s Mamage, App, 534 P.2d 647. 
Fla.—Baird v Baird, App, 192 So 2d 342. 

Ky —ludd V. Judd. 387 S W 2d 311 
Wis—Holschbach v Holschbach, 141 NW2d 214 30 
Wk2d 366 

Notice of ai^eal held not filed in proper Hny t 
in.— Sidwell V. Sidwell, 271 N.E2d 115, 132 IlLApp2d 
1055, aR), after remand 328 N E 2d 595, 28 Ill 
App.3d 580, app after remand 373 N E2d 814, 155 
IILDec. 466. 58 III Af^.5d 33. and 429 N.E.2d 539, 
57 IILDec. 641, 102 IlLApp 3d 56. 

—v Klcmenc, 192 P.2d 171, 164 Kan. 

Review permitted 

Ak-Rciss V. Ross, Civ . 243 So 2d 507, 46 AlaApp 
422, wnl.den. 243 So 2d 514, 286 Ala 737. 

Judgment not subject to review 

La.—Broussard v. Menard, App, 316 So 2d 485. 

^•15-^^Md—Eberly v Eberly, 251 A.2d 900. 253 Md. 

43 JO. Ala.—Randolph v. Randolph, Civ., 252 So 2d 
99, 47 Ala .App 172. 

La—Bowden v. Bowden, App., 203 So.2d 879—Cook- 
meyer v. Cookmeycr, App, 244 So.2d 78. 
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44. Mass.—Gilmore v. Gilmore, 341 N,E.2d 655, 369 
Mass. 598. 

44.6. Cal.—Verdier v. Verdier, 22 Cal.Rptr. 93, 203 
C.A.2d 724. 

Ga—Carlisle v. Carlisle, 179 S.E2d 769, 227 Ga 221. 
La-Gay v. Gay, App.. 193 So.2d 537. 

Cross bill 

Mo.—Ramatowski v. Ramatowski, App., 414 S.W2d 
827. 

44JO. Motion for new trial 
(2) Other statements. 

III.—Riva V. Riva, 235 N.E2d 655, 93 Ill.App.2d 137. 
Iowa—Lundberg v. Lundberg, 169 N.W.2d 815. 

Motion fmr rehearing 

(2) Appeal period nms from date of denial of motion. 
Ak—Randolph v. Randolph, Civ., 252 So.2d 99, 47 
AkApp. 172—NoWe v. Noble, Civ., 315 So.2d 
601, 55 AkApp. 365. 
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44J8. Colo.— In re McGary’s Mamage, App., 534 
P.2d 647. 

44.36. Mass.—Dennis v. Dennis, 330 N.E2d 490, 3 
MasaApp. 361. 

44.48. Merits of decree not before appeal 
when extension denied 
D.C—Pryor v. Piyor. App.. 343 A.2d 321. 

44.50. Statute governing time when decree nisi 
becomes final not applicable 
Del.—Walls v. Walls, 197 A.2d 467, 7 Storey 210. 

§ 192. Effect of Appeal, and Super¬ 
sedeas 

Okl.—CJ.S. Mack letter summaiy ipioted in Warr v 
Warr, 386 P.2d 639, 641. 
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45 Anz.-Burkhardt v Burkhardt, 5!0 P 2d 735, 109 
.Anz. 419 

Cai —Dover v Dover. 93 Cal Rptr 384, 15 C A.3d 675 
in —Hokm V Hokm, 243 \ E2d 579, 102 III App 2d 
205 

U — Viser V. Viser, 146 So 2d 409. 243 U 706 
NC—Bowes V Bowes. 19S SE2d 732, 19 NCApp 
373 

R I.—Gallup V Gallup, 205 A 2d 360, 99 RI 64 

Notice of appeal held imt to antomatically stay 
proceedings 

NJ —Busch \ Busch, 219 A 2d 899, 91 N.J Super 281 
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46 III-Hayes v Hayes, 286 NE2d 578, 7 111 
.App 3d 590 

Ky -Smith v Smith, 49*' S W 2d 418 
Mont—Libra V Libra, 462 P2d 178. 154 Mont. 222 
Neb-Rickus v Rickus, 172 NW2d 628. 184 Neb. 
853 

N C —Corbett v Corbett, 313 S.E Zd 888. 67 N C App 
754 

Wis,—Hunter v Hunter, 172 N W.2d 167, 44 Wis 2d 
618 

Tmnporary alimony and counsel fees to defend 
appeal 

Utah-Peters v Peters, 394 P.2d 71. 15 Utah 2d 413. 
Temporary restraining order 
N D -Keller v Keller. 15S N W.2d 694. 

Attcnney’s fee 

Colo—In re Anderson’s Mamage, 541 P.2d 1274. 37 
Colo App 55 

Ill —Woodshank v. Woodshank, 300 N E2d 494, 13 
Ill App 3d 692-Allcock v Allcock. 446 NE2d 
871, 68 IILDec 700, 113 Ill.App.3d 121 
-Mo—In re Mamage of Cook, App, 532 S W 2d 833. 
Utah—Heltman v. Heltman, 511 P.2d 720, 29 Utah2d 
444. 

Custody of children 

Tenn.—Smith v Haase, 521 S W.2d 49. 

Past due alimony and contempt 

La.—Cousin v. Cousin, App, 327 So.2d 138. 

47. Ala.-R«ss V. Reiss, Civ., 243 So 2d 507, 46 
Ala.App. 422. wni den, 243 So.2d 514, 286 Ak 
737. 

Cal.—In re Higgason’s Mamage, 110 CaLRptr. 897, 
516 P.2d 289, IOC 3d 476. 

Dallman v. Dallman, 331 P.2d 245, 164 CA.2d 
815. 

Conn.—Thomas v. Thomas, 271 A.2d 62, 59 Conn. 477. 
Fla.—Beivin v. Belvin, App., 202 So.2d 595. - 
Okl.—Warr v Warr, 386 P.2d 639. 

47.15, CaL—In re Stuart’s Marriage, 104 Cal.Rptr. 
395, 27 CA.3d 834, app. dism. 94 S.Cu 2378.418 
U.S. 976, 40 LEd.2d 756. 

Colo.—Judy V. Warner. App., 474 P.2d 233. 

47JO. U.S.-Sullivan v. C. I. R., CA., 256 F2d 664. 
Iowa—Garrison v. Garrison, 179 N.W.2d 466. 

Md.—Berman v. Berman, 62 A.2d 787, 191 Md. 699— 
Lewis V. Lew'is, 149 A.2d 403, 219 Md. 313. 

Trial court’s jurisdictiott to correct record 

Mo.-Bailey v. Bailey. App, 317 S.W.2d 636. 

Decree nisi not appealable 
Mass—Scholz v. Scholz, 324 N.£.2d 617, 367 Mass. 
143. 

48. Me.—Conger v. Conger, 304 A.2d 426. 

In Massachusetts 

(l) Mass.— Scholz v. Scholz, App., 314 N.E2d 139. 
Request for stay 

Ind.—Howland v. Howland, 337 N.E2d 555, 166 lad. 
App. 572. 
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49. Conn.— Thomas v. Thomas, 271 A.2d 62, 159 
Conn. 477 

Mass.—Scholz v. Scholz, 324 N.E.2d 617, 367 Mass. 
143. 
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Pa.—Appleton v Appleton, 9 Chest 126. 

Sogpensioa of entire judgment 

(2) Other instances. 

Conn—Noweil v. Ncmell, 254 A.2d S89, 157 Conn 
470, stating Texas !a», cert der. 90 S Ct. 68, 398 
U.S. 844. 24 LEd-2d 94, app after remand 302 
A 2d 260, 165 Conn- 316 

!■ Looisina 

(5) Any appeal timely perfected, whether calkd sus- 
penmve or devolutive, suspends execution of judgment. 
La.—Walker v. Walker, App., 359 So.2d 344—Brown v. 
Brown, App., 180 So M 106. 

(6f Other matters. 

La.—Walker v Walker, 165 Sa2d 5, 246 La, 407. 

Brown v. Brown, App., 180 So.2d 106. 

No restoratioii of marital ri^ts 

Miss.—Hudson v. State, 295 So.2d 766. 

49.10 Ky,—Pemston v. Peniston, 5!1 S.W.2d 675. 
Mss.—Qum V. Quin, 204 So.2d 569. 
la absence of filed objectitms 
Mass.-Schoiz v. Scholz, 324 N.E.2d 617. 367 Mass. 
143. 

50.10. Fla—Shinkewitz v. Shinkewitz, A|^.. 306 
So.2d 537. 

Bond or re^iest for stay 

N.M.—Csanyi v. Csanyi, 483 P.2d 292, 82 NM. 411. 

Effect of sd|Nilatioa 

Nev.—Bnddock v. Braddock, S42 P.2d 1060, 91 Nev. 
735. 

page 804 

56. La—Walker v. Walker, App., 157 So.2d 476, affd. 
ui part, revd. b part m oth. grds. 165 Sa2d 5, 246 
La 407. 

56J. CaL-May v. May. 79 Cal.Rptr. 622, 275 
CA,2d 264. 

Neb.-I!aB v. HalL 126 N.W.2d 839. 176 Neb. 555. 

§ 193. Record and Assignments of 
Error 

57. Ahu—Taylor v. Perriguey, Civ., 233 So.2d 86, 45 
AJaApp. 526—Sankey v. Sankey, Civ., 282 So.2d 
924, 51 AlaApp. 100. 

Cal.-Ogburo v. Ogbum, 34 CaLRptr. 800, 222 C.A.2d 
95. 

Ga—Reynolds v. Reynolds. 126 S.E2d 671, 218 Ga 
99. 

Mo.—Souza V. Souza App., 481 S.W.2d 635. 

Printiiig exWts referring to mental condition 
of spoose 

Wia—Wetzel v, Wetzel, 150 N.W.2d 482, 35 Wis.2d 
103. 

58. Ala—Ward v. Ward, 219 So.2d 633, 283 Ala. 
583. 

Shell V. Shell. Civ., 267 So.2d 461. 48 AlaApp. 
668. cert. den. 267 So2d 467, 289 Ala 751. 
Conn.—Wbmcr v. Wixner, 223 A.2d 807, 154 Conn. 
703. 

Fla—Moyer v. Moyer, App., 114 So.2d 638—Mays v. 
Maya App., 203 So.2d 674. 

Ga—Blackshear v. Blackshear. 206 S.E2d 429, 232 Ga 
312, cert. den. 95 S.Q. 232, 419 U.S. 968, 42 
LEd.2d 184. 

Ind.—Kujaca v. Kujaca 304 N.E2d 87a 159 Ind.App. 

6 . 

Mina—Houge v. Houge, 157 N.W.2d 516. 280 Minn. 
547. 

Teim.—Abney v, Abney. 450 S.W.2d 364, 61 Tcnn-App. 
531. 

Tex.—Pnzich v. Pnzich, Civ.App., 397 S.W.2d 324. 
Nothing presmited for review 
(2) Absence of raling or entry of order. 

Ga—Lucas v, Lncaa 191 S.E2d 29. 229 Ga 283. 

Record held sufficient 

Md.—Kennedy v. Kennedy, 243 A2d 527, 250 Md. 
462. 


Requires affirmance 

Ga—Wiliadsen v Willadsen. 198 SE2d 318, 230 Ga 
607. 
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58,5. Tex.—Wilkinson v. Wilkinsoa Civ App., 419 
S.W.2d 226. 

58.10. Aik.-Goodloe v. Goodloe, 487 S.W.2d 593. 
253 Ark- 55a 

R.I—Armstrong v. Armstrong, 341 A.2d 37, 115 R.L 
144. 

Tea—Wilkinson v. Wilkinson, Civ.App., 419 S.W.2d 
226. 

59. Ala—Killingsworth v. Killingsworth. 217 So.2d 
57,283 Ala 345, app. after remand 226 So.2d 308, 
284 Ala 524. 

Baggett B^gett, Civ., 258 So.2d 735, 47 Ala 
App. 539. 

Cal.—Christian v. Chnstiaa 7 CaI.Rptr. 154, 183 
C.A.2d 720—Haldane v. Haldane. 26 Cal.Rptr. 
670, 210 CA.2d 587—Muthcr v. Mother, 28 Cal. 
Rptr. 200, 212 CA.2d 778. 

D.C—Springer v. Springer, App., 248 A.2d 822. 

Fla—Burnett v. Burnett, App., 197 So.2d 854—Adams 
V. Adams, App., 218 So.2d 777. 

Ga—Gibson v. Gibson, 104 S.E2d 457, 214 Ga 329. 
Idaho—Berklund v. Berklund, 481 P.2d 608, 94 Idaho 
97. 

Mich.—Lazerow v. Lazatw, 106 N.W.2d 542, 362 
Mich. 27. 

Mo.—Heaven v. Heaven, App., 363 S-W.2d 33. 

Ohio—Sober v. Scher, App., 153 N.E2d 415—^Belcher 
V. Belcher, App., 161 N.E2d 413. 

Tea—Hughes v. Hughes, Civ.App., 407 S.W.2d 14— 
Scoggins V. Sa^ns, Civ.App., 531 S.W.2d 245. 
Wash.—WoW V. Wold. 503 P.2d 118,7 Wash.App. 872. 
Particalar matters not shown by record 
(5) Cal.—Whitney v. Whitney. 330 P.2d 947, 164 
CA.2d 577. 

Fla—Murray v. Murray, Ak>., 106 So.2d 859. 

Ill— Neilson v. Neilson, 173 N.E2d 556, 29 ni.App.2d 
478—Bohanon v. Bohanon, 227 N.E2d 540, 83 
IllApp.2d 306. 

Md.—Stem v. Stein, 247 A.2d 266, 251 Md. 300. 
Mass.—Cosgrove v. Cosgrove, 217 N.E2d 754, 351 
Mass. 64. 

'N.C.—Biggs V. Biggs, 116 S.E2d 178, 253 N.C. 10. 
Or.—Hoss V. Hoss, 419 P.2d 940, 245 Or. 1. 

Pa—Erlichman v. Eriichman, 193 A.2d 666, 201 PaSu- 
per. 646. 

Tex.—TImmpson v. Thompson, Gvj^pp., 380 S.W.2d 
632—McKibbin v. McKibbin, Civ.App., 488 
S.W.2d 541. 

Wash—Smith v. Smith. 534 P.2d 1033, 13 Wash.App. 
381. 

Court held bound by record 
(1) Cal.—Grant v, Superior Court In and For City 
and County of San Francisco, 29 Cal.Rptr. 125, 214 

C. A.2d 15. 

Ohio-Davis v. Davis, 157 N.E2d 43S, 109 Ohio App. 
519, app. dism. 163 N.E2d 176, 170 Ohio St. 208. 

Contention not sustained by record 
(4) Ala—Johttstmi v. Johnston, 184 So.2d 153, 279 
Ala. 246. 

Cal.-Cardew v. Cardew, 13 Cal.Rptr.*620, 192 C.A.2d 
502. 

D. C—Maziquc v. Mazique, CA., 356 F.2d 801, 123 

U.S.App.D.C. 48, cfft. den. 86 S-Ct 1882, 384 U.S. 
981, 16 L.Ed.2d 691. 

Ga—Wright V. Wright, 152 &E2d 363, 222 Ga 777, 
ni.—James v. James, 164 N.E2d 505, 24 Ill.App.2d 
445—Bohanon v. Bohanon. 227 N.E2d 54a 83 
IlI.App.2d 306. 

Iowa—Hancock v. Hancock, 131 N.W.2d 757,257 Iowa 
119. 

Masa—Miranda v. Miranda 215 N.E2d 669, 350 
Masa 478. 

Mich.—Feld v. FeW, 197 N.W.2d 306, 39 Mich.App. 
98. 

Mo.—Boyd V. Boyd. App.. 459 S.W.2d 8. 


Appeal heard on judgment roll alone 

(3) Other matters. 

Cal.—Grant v. Superior Court In and For City and 
County of San Francisco. 29 Cal.Rptr. 125, 214 
C.A.2d 15. 
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59.5. Iowa—Rasmussen v. Rasmussen, 107 N.W.2d 
114, 252 Iowa 414. 

60. Idaho—Hammond v. Hammond, 448 P.2d 237, 92 
Idaho 623. 

Ill.—Atwater v. Atwater, 183 N.E2d 174, 35 m.App.2d 
382. 

Mass.—Brine v. Brina 324 N.E2d 910, 3 Mass.App. 
730. 

60.5. La.—Mcvers v. Mevers, App., 276 So.2d 366, 
app. after remd. 294 So.2d 901. 

60.10. Affidavits 

(6) Other matters. 

Pa.—Pore v. Pore. 151 A.2d 650, 189 Pa.Super. 615. 

62. Ill.—Mueller v. Mueller, 239 N.E2d 451, 96 Ill. 
App.2d 463. 
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63. Tex.—Swenson v. Swenson, Civ.App., 466 S.W.2d 
424. 

65. Va.—Mackey v. Mackey, 125 S.E2d 194. 203 Va. 
526. 

Delay in filing hdd not fatal 
Mass.—Burnham v. Burnham, 184 N.E2d 49, 344 
Mass. 763. 

68. Del.—Husband v. Wifa 253 A.2d 63, app. after 
remand 253 A.2d 67. 

Minn.—Lemlcy v. Lemley, 187 N.W.2d 136, 290 Minn. 
525. 

68.10. Mass.—Reed v. Reed, 163 N.E2d 919, 340 
Mass. 321—^Burnham v. Burnham, 184 N.E2d 49, 
344 Mass. 763. 

70. Ala.—2511s V. Zilla 124 So.2d 115, 271 Ala. 341- 
Ragle V. Ragla 201 So.2d 59. 281 Ala. 221 
Thompson v. Thompson, Civ., 281 So.2d 277, 50 
AlaApp. 564. 

Ga.—Avery v. Avery, 162 S.E2d 718, 224 Ga. 516. 
Ill.—Mueller v. Mueller, 239 N.E2d 451, 96 IU.App.2d 
463—Odom v. Odom. 272 N.E.2d 272, 133 III. 
App.2d 869. 

Mass—Collis v. Coflis, 242 N.E2d 423, 355 Mass. 25. 
N.D.—Evenson v. Evenson, 96 N.W.2d 392. 

Tenn.—Akins v. Akina 456 S.W.2d 354, 61 Tenn.App. 
506. 

Right to have evidence reported 
Mass.—Moutinho v. Moutinho, 172 N.E2d 596, 342 
Mass. 171. 
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72. Ala.—Berggren v. Berggren, Civ., 290 So.2d 178, 
52 AlaApp. 118, writ den. 290 So.2d 180, 292 
Ala. 713. 

Ga.—Nicholson v. Nicholson, 204 S.E2d 291 231 Ga 
760. 

N.C—Hawkins v. Hawkins. 204 S.E.2d 911 21 N.C. 
App. 536. 

Or.-Banick v. Banick, 383 P.2d 775. 235 Or. 70. 

72.5. Testimony of a child witness, used as a basis for 
the determination, should be reported so that it 
may be preserved for appellate review. 

Ky.—Schwartz v. Schwartz, 382 S.W.2d 851. 

Claim unsupported by record 

R. I—Wolf V. Wolf, 333 A.2d 138, 114 R.I. 375. 

72.10. Ark.—Marques v. Marques, 334 S.W.2d 674, 

232 Ark. 9. 

Ga—Shaw v. Shaw. 164 S.E2d 723, 224 Ga 747. 
Mass.—Miranda v. Miranda, 215 N.E2d 669, 350 
Mass. 478. 

Ohio—Dreitzler v. Dreitzler, 184 N.E2d 679, 115 Ohio 
App. 231. 

Okl.—Price v. Price, 471 P.2d 894. 

S. C.—JarreU v. Jarrell, 164 S.E2d 571 251 S.C. 583. 
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Tex.—Jackson v. Jackson. Qv.App, 410 S W 2d 647— 
DavK V Davis, Civ App.. 521 S W 2d 952. 

73. Ca.—Hiscock v Hiscock, 180 S E.2d 730,227 Ga. 
329. 

Mass.—MouUnho v. Moutinho, 172 N.E2d 596, 342 
Mass. 171. 

75. Del.—Husband v. Wife, 253 A.2d 63, app. after 
remand 253 A.2d 67. 

76,5. Tenn.—Hardwick v, Hardwick, App, 414 
S.W.2d 646, 57 Tenn.App 32. 

Tenn.—Sute ex rel. Winfrey v. Summers. 510 S.W.2d 
. 899. 

Ri^t to object waived 

Tenn.—State ex rel. Winfrey v. Summers, 510 S.W.2d 
899. 

79. Ala.—Hambrick v. Hambnck, KB So.2d 165, 268 
Ala. 427. 

Assigamcnts held too general 
Ala.—Davenport v. Davenport. 159 So.2d 204, 276 Ala. 
87. 
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80. Cross assignmrat of errors 

Va.—McOong v. McOung, 146 S.E2d 195, 206 Va. 
782. 

Giate&tioii constitiiting new mBirignwipwr after 
time for filing not considered 
Tenn.—Steele v. Steele, 404 S.W.2d 564, 56 Tcnn.App. 

Not reversible error 

Ga.—Quakenbush v. Quakenbush" 198 S.E2d 851, 230 
Ga.649. 

83. Ohio—Esteb v. Esteb, App., 175 N.E2d 750, revd. 

in part 181 N.E2d 462. 173 Ohio St. 259. 

Refiisal held error 

Tex.—In re S— D-Marriage, Ctv.App., 511 

S.W.2d 606. 

85. Del-Jackson v. Jackson, 178 A.2d 455, 4 Storey 
271. 

ni.— Roddy V. Roddy. 192 N.E2d 347, 28 I11.2d 347. 
Ohio—Eversoi v. Everson, 221 N.E2d 209, 8 Ohio 
App.2d 184. 

No detriment shown 

Mass.—Gilmore v. CHlmoie, 341 N.E2d 655, 369 Mass. 
598. 
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89. Wash.—Dille v. DUle, 394 P.2d 901, 64 Wash.2d 
856. 

90.15. Ga.—Tate v. Tate, 139 S.E2d 297, 220 Ga. 
393. 

Tex.—Allen v. Allen, Civ.App., 366 S.W.2d 650—Pikg- 
gi V. Pileggi, Civ.App., 471 S.W.2d 586—Scoggins 
V. Scoggins, av.App., 531 S.W.2d 245. 

Stipalatiott 

N.C—Andrews v. Andrews, 183 S.E2d 843, 12 N.C 
App. 410. 
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9030. Ala.—Modlin v. ModUn, 109 So.2d 716, 268 
Ala. 618. 

Fla.—Tanner v. Tanner, App., 194 So.2d 702. 

Ga.—Mosgrove v. Musgrove, 139 S.E.2d 315, 220 Ga. 
390. 

NJ.—Busch V. Busch. 219 A.2d 899, 91 NJ.Super. 281. 
R.I.—Luttge V. Lunge. 197 A.2d 500, 97 R.I. 309. 
Vt.—Morse v. Morse, 229 A.2d 228, 126 Vt. 290. 
Effect of fdlnre to file brief 
Ky.—Raybom v. Raybom, 329 S.W.2d 576-Taylor v. 
Taylor, 331 S.W.2d 895. 

Reply briefs 

lowa-Lehmkuhl v. Lehmkuhl, 145 N.W.2d 456, 259 
Iowa 686. 

90.55. R.I.—Luttge V, Luttge, 197 A.2d 500, 97 R.L 
309. 


90.60. IMscretioa 

W’is.—Gaucr v Gaoer. 149 N W 2d 533, 34 Wk 2d 45: 
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96 Anz.-Pantano v Pantano. 521 P 2d 640. 21 Arz. 
App 541 

Del.—Reynolds v Reynolds. 23’’ A 2d 708 
Ga.—Cates v Cates, 170 SE2d 416. 225 Ga. 612. 
Ill—Stanard v. Stanard, 24' N.E2d 438, 108 Ill App.Zd 
240 

Iowa—In re Ballinger’s Marriage, 222 NW.2d "38 
Md-—Flanagan v. Flanagan. 288 A.2d 225. 14 Md App 
648, app. after remand 299 A.2d 520, 17 Md App 
90, affd and remd 311 A.2d 407, 270 Md. 335 
Mass -Cber v Ober, 294 N E2d 449, 1 Mass.App 32 
Mo.—Singer v Singer, App, 390 S W' 2d 605. 

Okl—Lavender v. Laverder, 435 P.2d 583 
Pa —Buckwaiter v. Buckwaltcr, 310 A.2d 287, 225 
Pa.Super. 117 

R. L—Anderson v Anderson, 279 A.2d 422, 108 RI. 

758 

Tex.—Lipshy v. Lip^y. Civ.App., 525 S W.2d 222, err. 
dism. 

Vt.—Mandigo v Mandigo, 266 A2d 434, 128 Vt. 446. 
Wash.—Kirk v Jacobson, 530 P.2d 643, 85 Wash.2d 85. 
Matters considered 

(4) Cal—Simon v. Simon, 67 Cal.Rptr. 323, 260 
C.A.2d 636 
(13) Other matters. 

Fla.—Ashmore v. Ashmore. App.. 241 So.2d 424. 

HI—Rey v, Rey. 319 N.E2d 105, 23 IllApp.3d 274. 
Iowa—Steams v. Steams, 187 N.W.2d 733. 

Md,—Stenger v Stenger. 286 A.2d 552, 14 Md.AK>. 
232. 

Kan.—King v. King, 327 P.2d 865, 183 Kan. 406 
Mass.—Reed v. Reed. 163 N.E2d 919, 340 Mass. 321 
Minn.—Johnstem v. Johnston, 158 N.W.2d 249, 280 
Minn. 81. 

Mo.—Jafarian-Kerman v, Jafanan-Keiman, App., 424 
S.W'.2d 333. 

Entire record open for review 

(2) Other matters. 

Iowa—Pardic v. Pardie, 158 N.W.2d 641—In re Peter¬ 
son’s Marriage, 227 N.W.2d 139. 

Tex.—Counts v. Counts, Civ.App., 358 S.W2d 192, err. 
dism., app. dism. 83 S.a. 1549, 373 U.S. 543, 10 
L.Ed.2d 688. 

Not function of ai^liate court to ennmerate 
specific facts to «;tablish irretrievable 
breakdown 

Ind.—Flora v. Flora, 337 N.E2d 846, 166 lnd.App. 
620. 

Hearing mandatory 

Fla,—Wyman v. Wyman, App., 4 Dist, 430 So 2d 610. 
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97. Ala.—Allen v. Allen, Civ., 269 So.2d 914, 49 
A]a.App. 200. 

Cal.—Visini v. Visini. 27 Cal.Rptr. 782, 21 C.A.2d 183. 
Ga.—Mullis V. Mullis, 180 S.E2d 543, 227 Ga. 297. 
Ill.—Huber v. Huber, 167 N.E2d 431, 26 IllApp.2d 
207. 

Iowa—Neff v. Neff, 193 N.W.2d 82. 

La.—Tuttle V. Tuttle. App., 210 So.2d 623. 

S. C.—Johnson v. Johnson, 163 S.E.2d 229, 251 S.C. 

420. 

S.D.—Howells v. Howells, 113 N.W.2d 533, 79 S.D. 
480. 

Tenn.—McAIlester v. McAllcster, 396 S.W'.2d 363, 217 
Tenn, 226. 

Wash.—Gamache v. CJamache, 409 P.2d 859. 66 
. Wash.2d 822. 

98. Ariz.—Patterson v. Patterson, 432 P.2d 143, 102 
Ariz. 410. 
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.\rk—Reed v Reed, 3S5 SW2d 35, 238 Ark 840. 
Ga-Bickford v Bickford, l«5 S-E2d 756, 228 Ga. 

553, app after remand 190 S E2d 70, 229 Ga 229 
Md—Ballan v Baliar., 248 A-2d 871. 251 Md. 737. 
Mo-Chiicu« V Baker, App, 355 SW.2d 338-McC 
V McC, App . 501 S W :d 539 
N'ev —Johnson v Johnson. 353 P.2d 449. 76 Nev 318. 
N D—Voltin V Voltm, 179 N W.2d 127, 

Or—Beard v Beard, 376 P2d 404, 232 Or 552 

Held not reviewable 

(4) Aia —Frazier v Frazier. 134 So 2d 205, 273 Ala. 
53. 

Ca!—Whitney v. Whitney, 330 P2d 947, 164 CA.2<i 
57'—Williams v W’llliams, 3 Cal 59, 178 
C A 2d 522 

III -Kovac V Kovac. 167 N E2d 281, 26 in.App.2d 
29 

Ky —Eiswick v Elswxk, 322 S W 2d 129. 

N.y.—Dulber v Dulber, 322 N Y.S 2d 862, 37 AD 2d 
566, affd 328 N YS2d 641, 29 NY 2d 408, 278 
N E 2d 886 

Tex—Couch v Couch, Civ.App., 315 S.W.2d 64, err. 
dism 

Wyo—Saunders v Saunders, 464 P.2d 1020. 

99. Cal—Mackie v Mackie, 9 Cal.Rptr. 173, 186 
C A.2d 825—Green v Green, 30 CaI.Rptr. 23, 215 
C.A.2d 37—In re Casimir's Estate, 97 Cal.Rptr. 
623. !9 C A 3d 773. 

Fla.—Trethewey v. Trethewey, App., 115 SoJd 712— 
McWhorter v. McWhorter, Arj., 122 So. 2d 504— 
Novack V Novack, App., 187 So2d 385. 

Ga—Newman v Newman, 154 S.E.2d 581, 223 Ga. 
278. 

Idaho—Nichols v Nichols. 372 P.2d 758, 84 Idaho 379. 
Ill—Neilson v. Ndlson. 173 N.E.2d 556, 29 III App 2d 
478—Classman v Glassman. 273 N.E.2d 252, 133 
niApp.2d 608. 

U—Gallagher v. Gdlagher, 181 So.2d 47, 248 La 621, 
on remand, App., 190 So.2d 916 
Minn.—Swendson v. Swendsem, 98 N.W,2d 665, 256 
Minn. 445. 

Mo—B-E G- V. G-R. G-, App., 374 

S.W.2d 524. 

Or—Miller v. MUler, 365 P.2d 86, 228 Or. 301. 

Matter of Marriage of Red Fox, App., 542 P.2d 
918, 23 Or.App. 393. 

S.C—Porter v. Porter, 143 S.E2d 619, 246 S.C 332. 
99.5. Cal—Zinke v. Zinke Rebottoming Shoe Co.^ 25 
Cal.Rptr. 360, 208 C A.2d 690. 

Ga—Anderson v. Anderson, 152 SE2d 379, 222 Ga 
769—Bickford v. Bickford, 185 S.E2d 756,228 Ga 
353, app. after remand 190 S.E2d 70. 229 Ga 229. 

Blackshear v. Blackshear, 206 S.E2d 429, 232 
Ga. 312, cert. den. 95 S.Q. 232, 419 U.S. 968, 42 
L.Ed.2d 184. 

La—Black v. Black. 288 So.2d 611. 

N.J.-01en V. Olen. 307 A.2d 121, 124 NJ.Super. 373. 
Tenn.—Rains v. Rams, 428 S.W.2d 650, 58 Tenn.App. 
214. 

Tex,—Thompson v. Thompson, Civ.App., 380 $.W.2d 
632. 

Utah—Barnett v. Barrett, 403 P.2d 649, 17 Utah2d 1. 

Proceedings held not moot 

(2) Other instances. 

Ill—Hoffmann v. Hoffmann, 208 N.E2d 579, 59 Ill. 
App.2d 459. 

Vt.—Place V. Place, 278 A.2d 710, 129 Vt. 326. 

Proceeding for limited divorce where sbsolnte 
divorce granted 

(1) In general 

La—Vlscr v. Viser, App., 131 So.2d 68. 

<2) Question d* custody not raised in action ftxr ateo- 
lute divorce. 

La—^McLin v. McLin, App., 130 So.2d 748. 

1. Ark.—Reagan v. Reagan. 500 S.W.2d 754,255 Ark. 
458. 

Cal—Haldane v. Haldane, 42 Cal.Rptr. 828, 232 
CA.2d 393 
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Ga.—Blacksfaeu v BUckshcar, 206 S E2d 429. 232 Ga. 
312. cert, den 95 SCt 232, 419 US %8. 42 
LEd.2d 184. 

Idaho-Bezold v Bezoid. 504 P2d 404, 95 Idaho 13! 
III.—Moiling V. Morning, 291 N E2d 875,9 Ill.App 3d 
555. 

Mass—Samow v. Samow, 214 N.E2d 68. 350 Mass 
766 

Mo.—Roberts v Robens. App, 515 S W.2d 8GS 
2. Ill-Pantlc V. Pantle. 153 N.E2d 740. 19 m 
App.2d 353-Rich v Rich, 322 N.E2d 610. 24 
Ill.App.3d 1083 

Iowa—Cramer > Cramer, 185 N.W 2d 787. 
Tex.-Philh|K V. Phillips, Civ.App., 532 S.W.2d 161. 
Qnestioiii not pressed in brief or ti^ument 
(1) Cal—Blackman v. Blackman, 31 Cal.Rptr. 413, 
216 CA.2d 792 

(5) IH.—Scfaiff V. SchifT. 165 NE2d 713, 25 Ill 
App.2d 157. 

(6) Failure of decree to show prevailing party. 

Anz.—Mallow v Mallow, 361 P.2d 648, 89 Anz. 293 

Appeal Hadted to portioiis of judgment to whkfa 

errin’ assigned 

CaL—Hansen v. Hausen, 43 Cal.Rptr. 729, 233 C.A.2d 
575 
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4. Mass.—Phfllips v. Phillips, 326 N.E2d 729. 3 Mass. 
App 743. cert den. % SQ. 460. 423 U.S 1022, 
46 EEd.2d 394. 

43. Cal.-Mackie v. Macicie, 9 Cal Rptr 173, 186 
CA.2d 825. 

7. Cal.-Daliman v. Dallman, 331 P.2d 245, 164 
CA.2d 815. 

9. Ark.—Dorns v. Dorns, 460 S.W.2d 98. 249 Ark. 

580. 

93. Cal.—Hutchinson v. Hutchinson, 36 CaI.Rptr. 
63, 223 CA2d 494. 

However, matters which have be¬ 
come the law of the case on one appeal 
cannot be reviewed in subsequent ap¬ 
peals.’*® 

9.10. Propriety of divorce from bed and board 
Tcnn.—Mount v. Mount, 326 S.W.2d 493, 46 Tcnn. 
30. 

10. CaL—Hager v. Hager, App.. 345 P.2d 68, 174 
CA.2d 546. 

D.C.—Achora v. Achom, Mun-Ai^., i68 A.2d 399. 

11. U.S.—Harris v. Turner, C.A.Teim.. 329 F.2d 918, 
cert den. 85 8.0. 202, 379 U.S. 907, 13 LEd.2d 
180, reh. den. 85 S.O. 673, 379 U.S. 985, 13 
LEd2d 578. 

Iowa—In re Freese’s Marriage, 226 N.W.2d 800— 
Behrle v. Behrfe, 228 N.W.2d 25—In re Wood¬ 
ward’s Marriage, 229 N.W.2d 274. 

Ark.—U Gasse v. La Gasse, 354 S.W.2d 274,234 Ark. 
734. 

Mass.—Coonce v. Coonce, 255 N.E2d 330, 356 Mass. 
690. 

Mich.-avanagh v. Cavanagh, 170 N.W.2d 176, 17 
Mich.App. 585—Reinink v. Reiitink, 180 N.W.2d 
57, 24 MkhAn?. 202—Guenin v. Guenin, 184 
N.W.2d 552, 28 MichApp. 449—Kurtz v. Kurtz. 
190 N.W.2d 689, 4 MicEApp. 34—Hutchins v. 
Hutehins. 194 N.W.2d 6. 36 MicEApp. 675— 
McKeone v. McKeone, 196 RW.2d 866, 38 Mich. 
App. 444—Alexander v. Alexander, 200 N.W.2d 
471, 41 Mich.App. 561—Pirniey v. Pitmcy, 209 
N.W.2d 467. 47 Mich.App. 290-Mixon v. Mixon. 
216 N.W.2d 625. 51 Mich.App. 696-Feklinan v. 
Feldman, 222 N.W.2d 2,55 MicEApp. 147—James 
V. James, 225 N.W.2d 804, 57 MicEApp. 452. 
Mo.—Sharp v. Sh»p, App., 416 EW.2d 691—Schwarz 
V. Schwarz, App., 427 EW.2d 734—Sieckmann v. 
Stedunaan, App^ 429 EWJld 784—^Rasco v. Ras- 
oo, App.. 447 S.W.2d 10-JD v. MD, App., 453 
EW.2d 661—Degener v. Degener, Af^., 478 
S.WA1687—D. J. H. V. J. D. S., App., 481 S.W.2d 
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Neb. 31—Klein v. Klem, 154 N.W.2d 879, 182 
Neb. 387—Necman v. Nccman, 158 N,W.2d 236, 
183 Nri). 105—Baudendistel v. Baudendistel 159 
N.W.2d 827, 183 Neb. 334. 

Nev.—Sutherland v. Sutherland. 340 P.2d 581, 75 Nev. 
304—^Sisson v, Sisson, 367 P.2d 98, 77 Nev. 478— 
Thurston v. Thurston. 487 P.2d 342, 87 Nev, 365. 
N.D.—Azar v. Azar, 146 N.W.2d 148. 

Okl—Lavender v. Lavender, 435 P.2d 583. 

Or.—In re Gnffin’s Mamage, 530 P.2d 534,20 Or.A{9. 
41. 

Tex.—Hunter v. Hunter, Civ.App., 321 S.W.2d 92— 
Quada v. (^uada, Civ.App., 396 S.W.2d 232. 

Vt.—Krupp v. Krupp, 236 A.2d 653, 126 Vt 511. 
Va.—Canavos v. Canavos, 108 S.E2d 359, 200 Va. 861. 
Wash.—Moore v. Moore, 379 P.2d 719, 61 Wash.2d 
611—Oark v. Clark, 433 P.2d 687, 72 Wash.2d 
487. 

Wis.—Mecha v. Mecha, 152 N.W.2d 923, 36 Wis.2d 
29—Jackowkdc v. Jackowick, 159 N.W.2d 54, 39 
Wis.2d 249—Moonen v. Moonen, 159 N.W.2d 720, 
39 W!s.2d 640-Schipper v. Schipper, 174 N.W.2d 
474, 46 Wis.2d 303—Dillon v. Dillon, 176 N.W.2d 
362, 46 W!s.2d 659. 

Evidence held insufficient to interfere with find¬ 
ings 

Ma—Evjen v, Eyjen, App., 409 S.W.2d 271. 

Finding contrary to all evidence, etc. 

Minn.—Oavidner v. Davidner, 232 N.W.2d 5, 304 
Minn. 491. 
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78. US—Omberg v. Ornberg, CA.Virgin Iriands, 
314 F.2d 206. 

Ala.—Mallory v. Mallory, 131 So.2d 703, 272 Ala. 
464—Smith v. Smith, 151 Sa2d 234, 274 Ala. 
641—Hilley v. Hfliey. 157 So.2d 215, 275 Ala. 617. 
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Fultz \ Fullz, Civ , 25? Sc Id 3fc2, 47 Aia.App. 
501 

Fr« V. Free, Civ, 296 Sold ’’35, 52 Ala.App. 
647 

D.C —Glendenuig v Gkndening, App, 206 A 2d 824 
Fla.~<3nivel v. Baite). App., 18? So.2d 667--0’DeIi 
O’Ddl App., 204 Sold 734 
Hawaii-^Biuten v. Builcett, 42 Kaib 264 
Idaho^Riggers v. Riggers, 34? P.2d 761 81 Idaho 
570-Milboum v Miiboum, 384 P.2d 476. 86 Ida- 
ho 213. 

Ky.—'Hinton s. Hinton, 377 S.W.2d 888—^Adams v. 
Adams, 412 S.W.2d 857—Johnson v Johnson, 437 
S.W.2d 500. 

Me.—Gruber v. Gruber, 211 A2d 583. 161 Me. 289 
McL—Hooper v. Hooper, 166 A.2d 734, 224 Md 65— 
Stecher v. Stecher, 172 A.2d 515, 226 Md. ISS— 
Peed V. Peed, 192 A.2d 494, 232 Md. 220-Gross, 
man v Grossman. 198 A.2d 260, 234 Md. 139— 
Sellman v. Sellman. 202 A.2d 371 236 Md. 1— 
Shearer v. Shearer, 209 A 2d 245, 238 Md. 618— 
Brown v. Brown, 235 A.2d 706, 248 Md. !39— 
Fortman v. Fortman, 243 A.2d 517, 250 Md. 255— 
Keys V. Keys, 247 A2d 281 251 Md. 247 
Mass.—Burnham v. Burnham, 184 N.E2d 49, 344 
Mass. 763-Saniow v Samow. 214 N.E.2d 68. 350 
Mass. 766-Davis v. Davis. 241 N.E2d 925. 354 
Mass. 775. 

Mk;h.-Cnne v. Crane. 170 N.W.2d 194. 17 Mich.App. 
588—Metcalf v. Metcalf. 184 N.W.2d 560. 28 
Mich.A|^. 442—^Alexander v. Alexander, 200 
N.W.2d 471, 41 Mkh.App. 561. 

Minn.—Bollenbach v. Bolknbach. 175 N.W.2d 148. 285 
Minn. 418. 

Miss.—Boothe v. Boothe. 134 So.2d 733, 242 Miss. 
3U-Williams v. Williams, 164 So.2d 898, 250 
Miss. 223. 

Mo.-Heibel v. Heibel, App., 366 S.W.2d 37—Rogers v. 
Rogers, App., 399 S.W.2d 606—Rueias v. Ruelas, 
App., 455 S.W.2d 28. 

N.D.—Ferguson v. Ferguson. 202 N.W.2d 760. 

Okl.—Newman v. Newman, 391 P.2d 902. 

R.I.—Harwood v. Harwood. 179 A.2d 317, 94 R.1. 
165—Migneauh v. Migneault, 184 A.2d 688, 95 

R. 1. 125-Botdho v. Botelho. 192 A.2d 5. 96 R.I. 
379—Poulin v. Poulin. 195 A,2d 54. 96 R-I. 506, 
reaig. 200 A.2d 465, 98 R.I. 165—Rosario v. Ro> 
sario, 229 A.2d 59. 102 R.I. 175-Maicocte v. 
Marcotte, 230 A.2d 429, 102 R.I. 312—Pereira v. 
Pereira, 254 A.2d 436, 105 R.L 746-Poirier v. 
Poirier, 267 A.2d 390. 107 R.I. 345. 

Utah-Munsee v. Munsee, 363 P.2d 71. 12 Utah2d 83. 
W.Va.—Bdche^ v. Belcher. 151 S.E2d 635. 

Abase of discretioa 

(1) Ala.—CltaiicellOT v. Chancellor. Civ., 288 So.2d 
794, 52 AIa.App. 10—Beiggren v. Betggren, Civ., 290 
Sa2d 178. 52 Ala.App.. 118, vmt den. 290 So.2d 180. 
292 Ala. 713—Latham v. Latham. Civ., 307 So.2d 703, 
54 AhLApp. 305. 

Cal—Difloe v. Difloe. 335 P.2d 177, 168 CA.2d 47— 
Barton v. Barton, 40 Cal.Rptr. 676, 230 C.A.2d 43. 
Fla.—Lauray v. Lauray, App.. 181 So.2d 670. 

Idaho—Ferguson v. Ferguson, 415 P.2d 676, 91 Idaho 
33. 

Mich.—Snyder v. Snyder, 202 N.W.2d 504, 42 Mich. 
App. 573. 

Mo.—Klamberg v. Klamberg, App., 428 S.W.2d 889— 
Ruelas v. Ruelas. App.. 4SS S.W.2d 28. 

Tex.—Hunter v. Hunter, Civ.App., 321 S.W.2d 92— 
Hailey v. Hailey, Civ.App., 322 S.W.2d 575, revd. 
in part on oth. grds. 331 S.W.2d 299, 160 Tex. 
372—Meyer v. Meyer, Civ.App., 361 S.W.2d 935, 
err. dism.—Schrdner v. Schreiner, Ov.App., 502 

S. W.2d 840. err. dism. 

Warii.—McArthur v. McArthur, 451 P.2d 923, 75 
Wash.2d 493. 

errooeoBs’* test 

N.D.—Grant v. Grant, 226 N.W.2d 358. 
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79. Colo.—Mttlhoilen v. Mulhollen, 358 P.2d 887, 145 
Cok). 479. 


LI —Hoffcann v HoiTmann, 239 N E2d 792, 40 ni.2d 

344 

Kovac % Kovac. 167 N E2d 281, 26 Ill Af^ 2d 
29—^Sugden v Sugden, 190 S.E2d 374, 41 III. 
App.2d 157—Olson v. CHson, 213 N E2d 95. 66 
Ill.A(^.2d 227—Katauskas v Katauskas, 213 
N.E:!d 420, 6*? Ill App 2d 33—Varap v. Varap, 222 
N E2d 7'. 76 IS App-2d 402—Still v. Still. 238 
N.E2d 613, 96 n].App.2d 320-Rank v Rank. 246 
N.E2d 12, 107 Ifl App.2d 339-CarroH v. Carroll, 
252 NE2d 759, 116 Ill.App.2d 172—Kovack v. 
Kovack. 268 N.E2d 258. 131 IllApp.2d 382- 
Rackj V. Racky. 284 N.E2d 425, 5 IIi.App.3d 
10S4—O’Donnell v. O’DonneH, 284 N.E2d 682. 5 
Ill.App.3d 870-Shumak v. Shumak. 332 N.E2d 
!?7. 30 lil.App.3d 188 

La.—Bernard v. Bernard, App., 128 So 2d 787—Meyers 

V. Meyers, App., 187 So.2d 789. 

Minn.—Holmes v Holmes. 96 N.W.2d 547, 255 Minn. 
270—Kucera v Kucera, 146 SW.2d 181, 275 
Minn. 252. 

Miss.—Richey v. Richey, 185 So.2d 431—Burnett v. 
Burnett, 271 SoJd 90. 

Mo—Crowley v. Crowley, App., 360 S.W.2d 293. 
N.Y.-Hamer v. Hamer. 222 NY.S.2d 38. 15 A.D.2d 
497. affd. 187 N.E2d 359, 12 N.Y.2d 820, 236 
N.Y.S.2d 345—Schapiro v. Schapiro, 276 N.Y.S.2d 
678, 27 A.D.2d 667 

N.D—Bellon v. Bellon, 213 N.W.2d 376. 

Ohio—Ashley v. Ashley. 193 N.E2d 535, 118 Ohio 
App. 155. 

Okl—Seely v Seely, 348 P.2d 1064—Clark v. Qark. 
361 P.2d 207—Rames v. Gifford. 370 P.2d 1— 
Newman v. Newman. 391 P.2d 902—Waller v. 
Waller, 439 P.2d 952. 

R. I.—Feuti V. Feuti, 167 A.2d 757. 92 R.I. 219. 

S. C—Langston v. Langston, IS7 S.E2d 858, 250 S.C. 

363-Johnscm v. Johnson. 163 S.E2d 229, 251 S.C. 
420—McManus v. McManus. 179 S.E2d 34. 253 
S.C 363. 

Tenn.—Greene v. Greene. App., 349 S.W.2d 186, 48 
Tenn.App. 636. 

Utah—Stone v. Stone. 431 P.2d 802, 19 Utah2d 378— 
Christensen v. Christensen, 444 P.2d 511, 21 
Utah2d 263—Harding v. Harding. 488 P.2d 308,26 
Utah2d 277. 

W.Va.—Goldman v. Goldman, 122 S.E2d 843, 146 

W. Va. 855—Belcher v. Belcher, 151 S.E.2d 635. 
Wis.—Nehls V. Nehls, 124 N.W.2d 18. 21 Wis.2d 231— 

Merten v. National Mfrs. Bank of Neenah, 131 
N.W.2d 868, 26 Wis.2d 181-Gaucr v. Gaucr, 149 
N.W.2d 533, 34 Wis.2d 451—Spheeris v. Spheeris, 
155 N.W,2d 130, 37 Wis.2d 497—Mason v. Mason. 
171 N.W.2d 364, 44 WisAl 362—Hcitmg v. Heit- 
ing, 218 N.W.2d 334, 64 Wis.2d 110. 

Shock to coBSciesce of court 
OhkH-Wiley v. Wiley, App., 153 N.E2d 784. 
Judgment supported by preponderance of eyi* 
dence 

Wis.—Kraemer v. Kraemer, 227 N.W.2d 61, 67 Wis.2d 
319. 
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T9S Mich.—Picrsantc v. Piersante, 101 N.W.2d 327, 
359 Mich. 173—Keenan v. Keenan, 105 N.W.2d 
54, 361 Mich. 123—Paul v. Paul. 106 N.W.2d 384, 
362 Mich. 43—Tiffany v. TifEany, 121 N.W.2d 
924, 370 Mich. 370. 

Fish V. Fish, 143 N.W.2d 777. 4 Mich.App. 
104—Arsenault v. Arsenault, 146 N.W.2d 837, 5 
Mich.Ai^. 476—Butgcreit v. Butgereit, 154 
N.W.2d 612, 8 MicEApp. 246—Nickel v. Nickel, 
156 N.W.2d 50, 9 Mkh-App. 191-Kramer v. 
Kramer, 161 N.W.2d 431, 11 Mich.App. 478— 
Conway v. Conway, 170 N.W.2d 169, 17 Mich. 
App. 364—Reinink v. Remink, 180 N.W.2d 57. 24 
Mi^.App. :^2—Hettiger v. Hettiger, 195 N.W.2d 
10, 37 Mich.App. 431—Mixon v. Mixon, 216 
N.W.2d 625, 51 Mich.App. 696. 

Mo.—O’Leary v. O'Leary. App.. 385 S.W 2d 346. 

79J0. IE—Peck V. Peck, 157 N.E2d 249, 16 I11.2d 
268, 73 A.ER.2d 723. 
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Pa,-Giuffre v Giuffre. 144 A.2d 477, 187 Pa.Super. 
154—Horne v. Home. 159 A.2d 239, 191 Pa.Super. 
62?—Decker v. Decker, 160 A.2d 242, 192 Pa.Su- 
per. 234—Manley v. Manley, 164 A.2d 113, 193 
Pa.Super. 252—Hughes v. Hughes, 173 A.2d 700, 
196 Pa.Supcr. 144—Baio v. Baio, 173 A.2d 800, 
196 Pa.Super. 202—McAnulty v. McAnuIty, 175 
A.2d 892, 196 Pa.Super. 534—Hughes v. Hughes, 
173 A.2d 700. 196 Pa.Super. 144—Taddigs v. Tad- 
digs, 186 A.2d 455, 200 Pa.Super. 29—Sacks v. 
Sacks, 188 A.2d 856,200 Pa.Super. 223—Fiorilli v, 
Fiorilh, 198 A.2d 369, 202 Pa.Super. 529—Liscio v. 
Liscio. 198 A.2d 645, 203 Pa.Supcr. 83—Yohey v. 
Yohey, 208 A.2d 902, 205 Pa-Super. 329. 

High V. High, 50 Berks 44—Kapp v. Kapp, 9 
Lebanon 201—Gcrenbeck v. Gerenb^k, 81 Montg. 
31, affd. 186 A.2d 49, 199 Pa.Super. 410—Kapp v. 
Kapp, 9 Lebanon 201—Hibler v. Hibler, 51 
DelCo. 329. 

S.C—Sherbert v. Sheibert, 117 S.E.2d 715, 237 S.C. 
449. 

Weight different tluut for jury verdict 
Va.-Hoffecker v. Hoffecker, 104 S,E.2d 771, 200 Va. 
119, 76 A.L.R.2d 412. 

79J5. III.—Peck v. Peck, 157 N.E2d 249, 16 Ill2d 
268, 73 A.LR.2d 723. 

Schluter V. Schluter, 283 N.E2d 924, 5 Ill. 
App 3d 698. 

Pa.—Danna v. Danna, 144 A.2d 465, 187 Pa.Super. 
129. 

Pa.—McHale v. McHale, 60 Lanc.Rev. 271. 

80. Pa.—Zimmerman v. Zimmerman, 236 A.2d 785, 
428 Pa. 118. 

Decker v. Decker, 160 A.2d 242, 192 Pa.Super. 
234—^Donlan v. Donlan, 169 A.2d 121, 194 Pa.Su¬ 
per. 427—Johnson v. Johnson, 171 A.2d 638, 195 
Pa.Super. 447—Taddigs v. Taddigs, 186 A.2d 455, 
200 Pa.Super. 29—Sacks v. Sacks, 188 A.2d 856, 
200 Pa.Super. 223—Pasternak v. Pasternak, 204 
A.2d 290, 204 Pa.Super. 339—Arcure v. Arcure, 
281 A.2d 694. 219 Pa.Super. 415. 

Hensel v. Hensel. 42 WasECo. 78, affd. 184 A.2d 
151. 

Independent determiiuition by court 
Colo.—Gaskic v. Gaskie, 534 P.2d 629, 188 Colo. 239. 
Pa.—Home v. Home, 159 A.2d 239, 191 Pa.Super. 
627—Sacavitch v. Sacaviich, 212 A.2d 926, 206 
P8.Super. 229—Smith v. SmitE 213 A2d 94, 206 
Pa.Super. 310-Barr v. Barr, 331 A.2d 774, 232 
Pa.Super. 9. 

WHiere master and judge disagree 
S.C.—Sherbert v. Sherbert, 117 S.E2d 715, 237 S.C 
449—Hodges v. Hodges. 133 S.E.2d 816, 243 S.C. 
299. 

Referee heard testimony without makii^ find¬ 
ings 

S.C.—Langston v. Langston, 157 S.E2d 858, 250 S.C. 
363. 

80.5. Alaska—MeSmith v. MeSmith, 387 P.2d 454. 

80.10. S.C,—Porter v. Porter. 143 S.E.2d 619, 246 
S.C. 332—Long v. Long, 146 S.E2d 873, 247 S.C 
250. 

81. Tex.—^Thomason v. Thomason, Civ.App., 332 
S.W.2d 148—Boenker v. Boenker, Qv.App.. 405 
S.W.2d 843, err. dism. 

82. Findings approved by trial court 

Ga.-Chappell v. Chappell. 110 S.E2d 632, 215 Ga. 

399. 
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Z2JS. Ga.—McDonald v. McDonald. 194 S.E2d 429, 

229 Ga. 702, app. after remand 198 S.E.2d 656, 

230 Ga. 674, 

Verdict supported by conflicting evitoice, etc. 
Ga.—Bass v. Bass, 149 S.E2d 818, 222 Ga. 378. 
Material evidence mle 

Tenn.—Montesi v. Montesi, App., 529 S.W.2d 720. 

82.10. Ala.—Butler v. Butler, 148 So.2d 638,274 Ala. 
352—McDonald v. McDonald, 193 So.2d 519, 280 
Ala. 299. 
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Watson V Watson, Civ . 229 So 2d 807, 45 Ala. 
App 306~Lio>d V L1o>d. Ctv.. 243 Sc 2d 525. 46 
Aia.App 44!—Shelton v. Shelton, Civ., 263 So.2d 
505, 48 A!a.App. 204—Berggren v. Berggren, Civ.. 
290 So 2d 17S, 52 Ala App., den. 290 So-2d 
180, 292 Ala. 713 

Before comndssitnier in ciumcery and not chan- 
cellor 

Va.—Nash v. Nash. 108 S.E2d 350, 200 Va. £90. 

84. Pa.—Pore v. Pore, 151 A.2d 650, 189 Pa.Super 
615—Dello Buooo v. Della Buono, 163 A.2d 662. 
193 Pa.Super. 118—Manley v. Manley. 164 A.2d 
113, 193 Pa.Super. 252—Lombard v. Lombard, 
166 A.2d 98. 194 Pa.Supcr 162—Lalley v. Lilley. 
175 A.2d 164, 196 Pa.Super. 261—McAnulty v. 
McAnulty, 175 A.2d 892, 196 Pa.Super 534-Si- 
mons V. Simons. 176 A.2d IDS, 196 Pa.Super. 
650-Zirot v. Zirot 177 A.2d 137, 197 Pa.Super. 
124—Davis v, Davis, 181 A.2d 739, 198 Pa.Super. 
364—Shoemaker v. Shoemaker, 184 A.2d 282, 199 
Pa.Super. 61—Bench v. Bench, 185 A.2d 664, 199 
Pa.Super. 405—Sacks v. Sacks, 188 A.2d 856, 200 
Pa.Super. 223—Benscoter v. Benscoter, 188 A.2d 
859, MO Pa.Super. 251—Coldftne v. Goldfine, 193 
A.2d 695, 201 Pa.Super. 462—Pasternak v. Paster¬ 
nak, 204 A.2d 290, 204 Pa.Super. 339—Sells v. 

. Sells, 323 AJd 20. 228 Pa.Super. 331. 

Shelbeit v. Shelbert, 33 Northumb.LJ 46— 
White V. White, 56 Sch.LR. 197, affd. 138 A.2d 
162, 185 Pa.Soper. 141—Ference v. Ference, 34 
NOTthumb.LJ. 112—Kochanski v. Kochanskt, 114 
P.LJ. 313. 

Balancing of mutual deKnqaendes not required 
Pa.—Pasternak v. Pasternak, 204 A.2d 290, 204 Pa.Su¬ 
per. 339. 
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85. Pa.—Fitelson v. Fitelson, 150 A.2d 389. 189 Pa. 
Super. 366—Hanna v. Hanna, 171 A,2d 646, 195 
Pa.Super. 309—Henszey v. Henszey, 171 A.2d 
837, 195 Pa.Super. 377—Yohn v. Yohn, 175 A,2d 
117, 196 Pa.Super. 506-LiHey v. LiUcy, 175 A.2d 
164, 196 Pa.Super. 261—Schwertz v. Schwertz, 
177 A.2d 139, 197 Pa.Super. 25S-Davis v. Davis. 
181 A.2d 739. 198 Pa.Super. 364—Shoemaker v. 
Shoemaker, 184 A.2d 282, 199 Pa.Super. 61— 
Goldfine v. GoMfine, Super., 193 A.2d 695—DiTr- 
oia v. DiTroia, 193 A.2d 877, 202 Pa.Supcr. 7. 
affd. 199 A.2d 459, 414 Pa. 256. 

Ference v. Ference, Cc»n.PI., 34 Northumb LJ. 
112—^Mengel v. Mengel, 55 Berks 60—Moser v. 
Moser, 80 York 121. 

Conflicting reports 

Pa.—^Johnson v. Johnson, 171 A.2d 638, 195 Pa.Super. 
447. 
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85J55. Ga.—Reynolds v. Reynolds, 213 S.E.2d 841, 
233 Ga. 799. 

Idaho—Bezold v. Bezold, 504 P.2d 404, 95 Idaho 131. 
Ky.—Elswick v. Elswick, 322 S.W.2d 129. 

Wash.—Marcus v. Marcus, 475 P.2d 571, 3 Wash.App. 
370. 

85*60. Tex.—Batte v. Batte, Civ.App., 349 S.W,2d 
112—Perusse v. Perusse, Ctv.App., 402 S.W.2d 
931—Nowell V. Nowell, Qv.App., 408 S.W.2d 
550, err. dism., cert. den. 88 S.Ct. S3» 389 U.S. 
847, 19 L.Ed.2d 116. 

Wyo.—Travis v. Travis* Estate, 334 P.2d 508, 79 Wyo. 
329. 
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Ind.—Powell v. Powell, 310 N.E2d 898, 160 Iiki.App. 
132. 

Ky.—Alford v. Alford, 317 S.W.2d 887. 

Ohio—Holland v. Holland, 266 N.E.2d 580, 25 Ohio 
App.2d 98. 

Okl.—Aronson v. Aronson, 468 P.2d 493. 

Pa.—Carle v. Carle, 162 A.2d 38, 192 Pa.Super. 490. 
Tex.—O’Benar v. O’Benar, Civ,App., 410 S.W.2d 214, 
err. dism.—^Duggan v. Dug^n, Civ.App., 446 
S.W.2d 727. 

Wash.—Wright v. Wright, 376 P.2d 658, 60 Wash.2d 
891—Nelson v. Nelson, 379 P.2d 717, 61 Wash.2d 
608—Dakin v. Dakin, 384 P.2d 639, 62 Wash.2d 
687. 

Cross complaint 

Ala.—Curry v. Curry, Qv., 249 So.2d 869, 47 Ala.App. 
48. 
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Amendment 

Tet—Piicgg: v. Pileggi C:v App, 47! S.W 2d 586 
Errors of form, not substance 
Io*a—In re Reed's Marnage, 22b N W 2d 795 
89 Aia—Hackmeycr v. Has;kmey£r, 106 Sold 245, 
26£ Ala 529-S'.airs v Stairs, 215 So.2d 591. 238 
Ala. 263—Heuitt v Hewiti, 234 So 2d 283. 285 
.Ala 516 

Aiiska—Siroecker \ Stroecker, 428 P.2d ^384. 

Anz.—Atkinson v Atkinsen, 405 P 2d 919, 2 Anz..App 
I—Lappin V Lappin, 503 P2d 402, IS Anz,.App 
444 

Ark—Ward v Ward, 463 SW’2d 90, 24^ Ark. 1001 
Cal—Whitney v l^Tiitney, 330 P.Zd 947, 164 C.A.2d 
577_FnedIand v Fnedland, 345 P.2d 322, 174 
C A.2d 8-'4—Cardew v. Ordew. 13 Cal.Rptr 620, 
192 C A 2d 502 

Dei.—R M. H, V. S M H.. 259 A 2d 376. 

Fla—Vecsey v Vecsey, App.. 115 So.2d 719—Dings v 
Dings, App. 161 So.2d 227 

Ga.—Johnson v. Johnson, 126 S.E2d 229, 218 Ga. 
28—Reynolds v Reynolds, 126 SE.2d 6?!, 218 
Ga. 99—Tolbert v Tolbert, 143 S.E2d 743, 22! 
<ja. 159—Dodson v Dodson, 204 SE2d 109, 231 
Ga. 789 

III—Roth V. Roth, 256 N.E.2d 838, 45 Ili.2d 19. 

Simonson v. Simonson, 262 N.E2d 326, 128 
Ill.App.2d 39—.Motykowski v. Motykowski, 282 
N.E.2d 458,4 IllApp-3d 957—Hayes v. Hayes, 286 
N.E2d 578. 7 ni.App3d 590-Jackson v. Jackson. 
321 N E.2d 506, 24 Ill..App.3d 810 
Iowa—Cook V. Cook, 146 N.W 2d 273, 259 Iowa 825— 
Conkling v. Conklmg, 185 N.W.2d 777-In re 
Marriage of Erickson, 228 N.W.2d 57. 

Kan.—Craig v. Craig, 416 P2d 297, 197 Kan. 345. 
La.—Hermes v. Deacon, App, 275 So.2d 416, affd,, 
Sup., 287 So.2d 789. 

Md.—Stumpf v. Stumpf, 179 A.2d 893, 228 Md. 350- 
Feltgen v. Feligen, 205 A.2d 251, 237 Md. 32 
Mulhnix V. Mullinix, 278 A.2d 674, 12 Md.App. 
402. 

Mass.-CoUura v. Collura, 212 N.E2d 855, 350 Mass. 
760. 

Phillips V. Phillips, 326 N.E2d 729, 3 Mass.App. 
743, cert. den. 96 SCt. 460, 423 U,S. 1022, 46 
L.Ed.2d 394. 

Mich.—Uir v. Lair, 94 N.W.2d 74, 355 Mich. 10— 
Kessinger v. Kessmger, 104 N.W 2d 192, 360 Mich. 
528! 

Mattara v. Mattara, 144 N W.2d 668, 4 Mich. 
App. 246. 

Miss.—^Williams v Williams, 164 So.2d 898, 250 Miss. 
223—Hodge v. Hodge, 186 So 2d 748, err. over. 
188 So.2d 240. 

Mo.—(Toleman v. Coleman, App, 318 SW2d 378— 
Langshaw v. Langshaw, App., 331 S.W.2d 15— 
Crowley v. Crowley, App., 360 S.W 2d 293. 

N.J.—Coven v. Coven, 165 A.2d 200, 64 NJ.Super. 

6-Hess V. Hess, 200 A.2d 627, 83 N J.Supcr. 583. 
N.C.—Boyer v. Boyer, 202 S.E.2d 297, 20 N.CApp. 
637, cert. den. 204 S.E2d 22, 285 N.C 233. 

Hudson V. Hudson, 204 S.E.2d 697, 21 N.CApp. 
412. 

N.D.—Gress v. Gress, 148 N.W.2d 166—Moran v. 
Moran. 200 N.W.2d 263. 

Ohio—Weinstein v. Weinstein, App., 185 N.E2d 56, 
app. dism. 189 N.E.2d 635, 174 Ohio St. 408— 
Daniels v. Daniels, App., 185 N.E2d 773—^Beamer 
V. Bcamer, 244 N.E.2d 775, 17 Ohio App,2d 89. 
Okl.—Plummer v, Plummer, 381 P.2d 839. 

Pa.—Harman v. Hannan, 71 Dauph. 306. 

R. I.—Rosano v. Rosario, 229 A.2d 59, 102 R.I. 175— 

Gaccione v. Gaccione, 314 A.2d 423, 112 R.L 676. 

S. C.—Gilfillan v. Gilfillan, 130 S.E.2d 578, 242 S.C 

258. 

Tenn —Poore v. Poore, 494 S.W.2d 492. 

Plumb V. Plumb, 372 S.W.2d 771, 52 Tenn.App. 
267—Acree v. Acree, 447 S.W.2d 108, 60 Tenn. 
App. 386—Ellis V. Elhs, 472 S.W.2d 741,63 Tenn. 
App. 361. 

Tex.—Pride v. Pride, Civ-App., 318 S.W.2d 715—Alii- 
son V. Allison. Ctv.App, 373 S.W.2d 862—Quada 
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V Quada, Ov.App.. 3% S W Hd 232-FreiJch v 
French, Civ.A|^, 454 S-W 2d 839, err dam —Ta¬ 
tum V Tatum, Ca.App., 4'»8 SW2d 629, err 
dam. 

Utah—Sorensen v Sorensen, 417 P 2d 118, 18 Utah2d 

102 . 

Vi.—Pacqoin v. Paccpzin. 214 A 2d 90, 125 Vt 243 

Wash.—Apfdegate v Applegate. 335 P.2d 595, 53 
Wash.2d 635—Wright v Wnght, 376 P.2d 658, 60 
Wash.2d 891. 

Wis.—Merten v. National Mfrs. Bank of Neenah, 131 
N.W.2d 868, 26 Wa.2d 181—Schipper v. Schipper, 
174 N W.2d 474, 46 Wis.2d 303. 

Wyo.—Gregg v. Gregg, 469 P.2d 406—Wilson v. WU- 
son, 473 P2d 595. 

Qaestikiiis not considered on appeal 

(3) Other evidence. 

Mo.—Pii^ V. ?ipp$s, App., 330 S W2d 132. 

Ridiae motioa to dismiss at dose of plain> 
tiffs case 

Iowa—&nith v. Smith, 139 N.W.2d 453, 258 Iowa 557. 

Admission ot immaterial evidence 

Mkh.—Esslinger v. Esslinger, 155 N.W.2d 702, 9 Mich. 
App. 11. 
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90. Colo.—Cochran v. Cochran, 432 P.2d 752, 164 
Colo. 99. 

Ga.—Hogan v. Hogan. 9 S,E2d 891, 190 Ga. 555—Fel¬ 
lers V. Felkrs. 156 S.E2d 34, 223 Ga. 422—Wells 
V. Wdls. 174 S.E2d 407, 226 Ga 282—Quaken- 
bush V. Quakenbosh. 198 S.E2d 851, 230 Ga 649. 

N.C—Pickens v. Pickens, 127 S.E2d 889,258 N.C. 84. 

903. Ga.—Bateman v. Bateman, 139 S.E2d 387, 224 
Ga 20. 

Failnre to snbmit issues to jury hied not prejn- 
dicial 

N.C—Earles v. Earks, 216 S,E.2d 739, 26 N.CApp. 
559, ceit den. 217 S.E.2d 679, 288 N.C. 239. 

91. Cal.—Wisely v. Wisely, App., 2 Cal.Rptr. 886. 

Fla—Dworkis v. Dworkis, App., Ill So.2d 70, 72 

A.L.R.2d 1189. 

Minn.—Hennessy v. Stelton, 224 N.W.2d 926, 302 
Minn. S50. 

N.M.—Nevins v. Nevins. 403 P.2d 690, 75 N.M. 249. 

Wis.—Limbeig v. Limberg. 92 N.W.2d 767, 5 Wi&2d 
327. 

913. Conn.—Christoni v. Christoni, 239 A.2d 533, 
156 Conn. 628. 

Wash,—Gamache v. Gamache, 409 P.2d 859, 66 
Wash.2d 822. 

92. CaL—Robinson v. RoUnson, 25 Cal.Rptr. 143, 
208 CA.2d 213. 

Ga—Collins v. CoUins, 203 S.E2d 524, 231 Ga 683. 

Kan.—Dick v. Dick, 363 P.2d 457, 188 Kan. 487. 

C»uo-Creelman v. Cieelman, 220 N.E2d 684, 8 Ohio 
App.2d 55. 

Faflnre to file within time prescribed hy statute 

Ky.—Barnes v. Barnes, 415 S.W.2d 602. 

93. Masa-Ober v. Ober, 294 N.E2d 449, 1 Mass. 
App. 32. 

93.4. Idaho—Johnson v. Johnson, 442 P.2d 775, 92 
Idaho 365. 

Denial of motion to reopen 

CaL—Lyons v. Lyons, 12 Cal.Rptr. 349, 190 CA.2d 
788. 

933. Ala—Baggett v. Baggett, Cv., 258 So.2d 735, 
47 AlaApp. 539—Chancellor v. Chancellor, Civ., 
288 So.2d 794, 52 Ala.App. 10. 

Aria—Milam v. Milam. 419 P.2d 502, 101 Aria 323. 

D.C.—Lewis v. Lewis, Ak>., 206 A.2d 266. 

Fla—Caulfidd v. Caulfield, App.. 208 So.2d 267. 

Md.—Feltgen v, Fdlgcn, 205 A.2d 251. 237 Md. 31 

N.C—Pickens v. Pickens. 127 S.E2d 889.258 N.C 84. 

OkL—Waller v. Waller, 439 P.2d 951 

Tenn.—Raskind v. Raskind, 325 S.W.2d 617, 45 Tenn. 
App. 583. 


Wash-Roiaick v. Roback, 385 P.2d 50, 62 Wash.2d 
917. 

93.10 Ana—.Milam v Milam, 419 P.2d 502, 101 
Ana 323. 

Comisel sitting as judge pro tempore 

Ind.—Kujaca v. Kujaca 304 N.E2d 870, 159 Ind.App. 

6 . 
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93.12 N.C—Eudy v. Eody. 211 S.E2d 536, 24 N.C. 
App. 516, affd. in part, mod. m part 215 S.E2d 
781 288 N.C 71. 

Ohio—Fisher v. Fisher, XiO N.E2d 686, 8 Ohio App.2d 
105—Rush V. Rush, 221 N.E2d 484. 8 Ohio 
App.2d 263. 

R.I.—Sargent v. Sargent, 175 A.2d 551, 93 R.I. 359. 
Tea—Jerrell v. Jerrell, OvApp., 409 S.W.2d 885. 
93.14. D.C.—Hagans v. Hagans, A[^., 215 A2d 842. 
Fla—Chaachou v. Chaachou, App., 118 So.2d 73. 
Denial of counterclaim 

m.—McCarrel v. McCarreL 309 N.E2d 252, 177 Ill. 
App.3d 1034, app. after remand 363 N.E2d 198. 6 
niDec. 669,48 ni.App.3d 666. 

93.16. Cal.—Haldane v. Haldane, 26 Cal.Rptr. 670, 
210 CA.2d 587—Riggs v. Riggs, App.. 35 Cal. 
Rptr. 793. 

Ga—Benefield v. Benefield, 160 S.E2d 895, 224 Ga 
208—Dennis v. Dennis, 179 S.E2d 238, 227 Ga 
164. 

Ill-Hokin v. Hokin, 243 N.E2d 579. 102 IlLApp.2d 
205. 

N.M.—Sanchez v. Sanchez. 505 P.2d 443, 84 N.M. 498. 
N.C—Phillips V. PhiDips, 176 S.E2d 379. 9 N.CApp. 
438. 

R. L—Pansey v. Pansey, 340 A2d 120, 115 R.L 97. 
Tex.—Harvel v. Harvel. CwApp., 466 S.W.2d 39. 
93.18. Colo.—Poos v. Poos, 359 P.2d 3. 145 Colo. 

334. 

Ga—Reynolds v, R^Tiolds, 123 S.E2d 115, 217 Ga 
234—Willard v. Willard, 142 S.E2d 849, 221 Ga 
2-Schwartz v. Sdiwartz, 150 S.E2d 809, 222 Ga 
460-Childs v. Childs, 156 S.E2d 21, 223 Ga 
435—Benefield v. Benefield, 160 S.E2d 895, 224 
Ga 208. 

N.C—Martin v. Martin, 118 S.E2d 29, 253 N.C 704. 

Banks v. Banks, 173 S.E2d 631, 8 N.CApp. 69. 
Va—Lam v. Lam. 188 &E2d 89, 212 Va 758. 

93J0. m.—Cross v. Cross, 194 N.E2d 487, 44 m. 
App.2d 187. 

93,22. IlL—In re Marriage of Shafer, 2 Dist., 462 
N.E2d 39, 78 DLDec 323, 122 IlLApp.3d 991. 
N.Y.—Wolfeon v, Wolfeon, 331 N.Y.S.2d 844, 39 
A.D.2d 724, app. dism. 288 N.E,2d 808, 31 N.Y.2d 
671, 336 N.Y.S.2d 907. • 

Vt—Strong v. Strong, 185 A2d 924, 123 Vt 243. 
93 J4. Cal.—Robinson v. Robinson, 25 CaLRptr. 143, 
208 CA2d 213. 

S. C—Brown v. Brown, 134 S.E2d 222, 243 S.C. 383. 
93.26. Ga—McCartney v. McCartney. 121 S.E2d 

785, 217 Ga 200. 

93J8. Cal.—Linsk v. Linsk, 74 Cal.Rptr. 544, 449 
P.2d 760, 70 C2d 272. 

93.34. lU.—Schluter v. Schluter, 283 N.E2d 924, 5 
IlLApp.3d 698. 

Wash.—Weaver v. Weaver, 424 P.2d 637, 70 Wash.2d 
559. 

Pollock V. Pollock, 499 P.2d 231, 7 Wash.App. 
394. 

§ 195(1). Deteiniinatioii and Dispo¬ 
sition of Cause 

Libraiy R^erences 
Divorce ^186,187. 

94. Conn.—Weldon v, Weldon, 253 A.2d 16, 157 
Conn. 599. 

Fla—Kmon v. Simon, Ari., 114 So.2d 21—SchifT v. 
Schiff, App., 123 So.2d 295—Hdler v. Heller. 


App., 151 So.2d 35—Huwer v. Huwer, App., 175 
So.2d 242. 

Idaho—Ferguson v. Ferguson, 415 P.2d 676, 91 Idaho 
33. 

La—Gueydan v. Gueydan, App., 176 So.2d 671. 

Mich.—Buettner v. Buettner, 190 N.W.2d 265, 33 Mich. 
App. 448. 

Mo.—Hearn v. Hearn, App., 437 S.W.2d 153—Myers v. 

Myers, App., 480 S.W.2d 74. 

Nri).—Baudendistel v. Baudendistel, 159 N.W.2d 827, 
183 Neb. 334. 

Wis.—Medved v. Medved, 135 N.W.2d 291, 27 Wis.2d 
496. 

Decree will be affirmed 

(1) Cal.—Sowell v. Sowell, 330 P.2d 391, 164 C.A.2d 
371. 

Fla—^Hieber v. Hieber, App., 151 So.2d 646—Currier v. 
Currier, App., 153 So.2d 741—Bass v. Bass, App., 
188 So.2d 346—Schiffinan v. Schiffman, App., 200 
So.2d 646—Connell v. ConneU, App., 235 So.2d 
339—Firestone v. Hrestone, 263 So.2d 223. 

N.Y.—Johnson v. Johnson. 268 N.Y.S.2d 403, 25 
A.D.2d 67Z 

(2) Pa.—Bassion v. Bassion, 208 A.2d 871, 70S Pa 
Super. 736—Zimmerman v. Zimmerman, 218 A.2d 845, 
207 PaSuper. 786, affd. 236 A.2d 785, 428 Pa 118. 

(3) Fla—Davy v. Davy, App., 176 So.2d 379—Seray- 
dar V. Seraydar, App., 178 So.2d 32. 

Minn.—Posselt v. Posselt 136 N.W.2d 659, 271 Minn. 
575. 

Mo.—Hamil v. Hamil, App., 488 $.W.2d 300. 

AfRrnuuiee as not foredosing questions of alimony 
and counsd feea 

Tenn.—Raskind v. Raskind, 325 S.W.2d 617, 45 Tenn. 
App. 583. 

(4) Other matters. 

La—Karl v. Karl, App., 191 So.2d 674. 

Order denying petition to vacate 
Minn.—Johnsttm v. Johnston, 158 N.W.2d 249, 280 
Minn. 81. 

Affirmance where one party deceased 
Fla—Taylor v. Wdls, App., 265 So.2d 402, app. after 
remand 302 So.2d 428. 

Affirmance finalizes decree 
Neb.—Dewey v. Dewey, 223 N.W.2d 826, 192 Neb. 
676, mod. 226 N.W.2d 751, 193 Neb. 236. 

page 845 

943. Ark.—Bebout v. Bebout 375 S.W.2d 798, 237 
Ark. 735. 

Dd.—Reynolds v. R^olds, 237 A2d 708. 

D.C.—Hamilton v. Hamilton, Mim.App., 158 A.2d 677 
-Coles v. Coles. App., 200 A.2d 193. 

Fla—Westberry v. Westberry, App., 226 So.2d 405— 
Toth V. Toth, App., 228 So.2d 295. 

Ga—Holloman v. Holloman, 184 S.E2d 653, 228 Ga 
246. 

Ill—Jtmes V. Jones, 168 N.E2d 783, 26 Ill.App.2d 484. 
lowa-^unelli v. Punelli, 149 N.W.2d 784, 260 Iowa 
549. 

Kan.—Crosby v. Crosby, 350 P.2d 796, 186 Kan. 420. 
La—Malone v. Malone, 118 So.2d 880, 239 La 443. 
Minn.—Wyman v. Wyman, 212 N.W.2d 368,297 Mina 
465. 

Miss.—Hinton v. Hinton, 179 So.2d 846, 254 Miss. 50. 
Mo.—Hearn v. Hearn, App., 437 S.W.2d 153. 

Neb.—lienemann v. Lienemann, 204 N,W.2d 170, 189 
Neb. 626, 

N.Y.—Marum v. Manim, 180 N.Y.S.2d 229, 7 A.D.2d 
654—Kawka v. Kawka, 184 N.Y.S.2d 388, 8 
AD.2d 689—^McLaughlin v. McLaughlin, 285 
N.Y.S.2d 792, 29 A.D.2d 554. 

N.D.—Azar v. Azar. 112 N.W.2d 1. 

OkL—Murray v. Murray. 349 P.2d 504. 

S.D.—Foss v. Foss, 163 N.W.2d 354, 83 S.D. 574. 
Tex.—Mickelson v. Mickdson, Civ.App., 384 S.W.2d 
230—Deen v. Deen, av,App., 511 S.W.2d 612, 
ai^. after remand 530 S.W.2d 913. 

Wis.—^Merten v. National Mfrs. Bank of Neenah, 131 
N.W.2d 868, 26 Wis.2d 181. 
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In Kentucky 

(2) Ky.—Moreland v. Helm, 350 S.W.2d 149—Ger- 
nert V. Gemert. 457 SW.2d 831. 

(4) However, an appellate court may direct that a 
judgment of divorce from bed and board be set aside 
and an absolute divorce granted. 

Ky—Dunning v. Dunning. 325 S.W.2d 315. 

(5) A decree for both parties cannot be reversed 
Ky.—Goetz v, Goetz, 341 S.W.2d 249. 

Held grounds fm* reversal not established 
Cal.—Hutchinson v. Hutchinson, 36 Cal.Rptr. 63, 223 
C.A.2d 494—Baker v. Baker, 43 Cal.Rptr. 811, 233 
CA.2d 569. 

III.-Payne v. Payne, 175 N.E2d 614, 31 IlLApp.2d 
141—Kay v. Kay, 197 N.E.2d 121, 46 in.App2d 
446. 

Pa.—Smith v. Smith, 213 A.2d 94. 206 Pa.Super. 310. 
Tex.—Wood V. Wood, 320 S.W.2d 807, 159 Tex. 350, 
conf. to, Civ.App., 321 S.W.2d 323—Pfeiffer v. 
Bissett, Civ.App., 402 SW.2d 938. 

Reinstatement of original decree 
Ala.—Cox v. Cox, Civ., 279 So.2d 526, 50 Ala,App. 
354. 

Decree set aside 

Ala.—Wright V. Wright, Civ., 313 So.2d 540, 55 Ala. 
App. 112. 

In default action 

N.Y.—Hegarty v. Hegarty, 369 N.Y.S.2d 499, 48 
A.D.2d 891. 

I»ge846 

94.10. Ariz,—Anonymous v. Anonymous, 436 P.2d 
157, 7 Anz.App. 63, app. after remand 475 P.2d 
268, 106 Anz. 284. 

D.C.—Chappie v. Chappie, App., 204 A.2d 815, 7 
A.L.R.3d 755. 

Fla.—Kitchens v. Kitchens, App., 162 So.2d 539. 

Ga.—Owens v. Owens, 127 S.E2d 897, 218 Ga. 336- 
Bumey v. Burney, 210 S.E2d 727, 233 Ga. 216. 
Hawaii—Madden v. Madden, 355 P.2d 33, 44 Haw. 
442. 

IE—Davis V. Davis, 293 N.E2d 399, 9 IEApp.3d 922. 
Ind.—^Zimmerman v. Zimmerman, 221 N.E2d 190, 139 
IndApp. 495. 

Md.—Applegarth v. Applegarth, 210 A.2d 362, 239 
Md. 92. 

Miss.—Dubois v. Dubois, 275 So.2d 100. 

N.Y.—Recht v. Recht, 321 N.Y,S.2d 398, 36 A.D.2d 
939. 

Divorce granted to both parties 

Okl.—Lavender v. Lavender, 435 P.2d 583. 

Reversal on one issue 

Ariz.—Burton v. Burton, 531 P.2d 204, 23 Ariz.App. 
159. 

W.15. Alaska—Crume v. Crume, 378 P.2d 183. 

::al.—Hardy v. Hardy, 330 P.2d 281, 164 C.A.2d 82— 
Hansen v. Hansen, 43 Cal.Rptr. 729, 233 CA.2d 
575. 

Miss.—Barnes v. Barnes, 317 So.2d 387. 

•^.Y.-Kane v. Kane, 201 N.Y.S.2d 127, 10 A.D.2d 
888—Hamer v, Hamer, 222 N.Y.S.2d 38, 15 
A.D.2d 497, affd. 187 N.E2d 359, 12 N.Y.2d 820, 
236 N.Y.S.2d 345—^Jemzura v. lemzura, 286 N.Y. 
S.2d 936, 29 A.D.2d 797, affd. 260 N.E2d 547, 26 
N.Y.2d 1021, 311 N.Y.S.2d 917. 

Rakestraw v. Rakestraw, 345 P.2d 888—Mitchell 
V. MitchelL 385 P.2d 462. 

J.D.—Howells V. Howells, 113 N.W.2d 533, 79 S.D. 
480. 

VIodification restricting examination befeure tii* 
al 

^.Y.—Epstein v. Epstein, 250 N.Y.&2d 764,21 A.D.2d 
799. 

Reassess me nt of attorneys* fees 
Meb.—Mislivec v. Mislivec, 109 N.W.2d 393, 172 Neb. 
290. 

Statutory authority not exercised 

Fla.—Rogers v. Rogers. App., 229 So.2d 618. 


94J2S Iowa—Smith v Smith, '.20 N.W 2d 448, 254 
Iot»a 1120. 

Mich.—Saterficl v. Saterfiel, 165 N.W.2d 607, 14 Mich 
App 506 

Mo.—Kahm v. Nahm, App, 4rj S.W.2d 713. 

Tex-Pfeiffer v. Bissett, Civ.App.. 402 SW.2d 938 
94.30 Del.—Husband v. Wife, 253 A.2d 67. 

No power to award attorney’s fees 

Cal.—Visini v. Visini, 27 Cal Rptr 782, 21 C.A-2d 183, 

95. Fla—Lang v Lang, Am>., 293 So.2d 721. 
Ill.-Carroll v. Carroll. 252 N.E2d 759, 116 m.App.2d 

172. 

La—Gamino v. Gammo, App., 199 So.2d 202. 

Mich.—Niskanen v. Niskanen, 123 N.W 2d 157, 371 
Mich. 1. 

Mo.—Moore v Moore, App.. 337 SW.2d 781—Heibel 
V. Heibel App, 366 S W.2d 37—Chilcutt v. Baker, 
App., 384 S.W.2d 854—Rutlader v. Rutlader, 
.App., 411 S.W,2d 826—Sharp v. Sharp. App., 416 
S.W.2d 691—Schwarz v. Schwarz, App., 427 
S.W 2d 734—Sieckmann v. Steckmann, App., 429 

S. W.2d 784—Hearn v. Hearn. App., 437 S.W.2d 
153—Rasco v. Rasco. App., 447 S.W.2d 10-T. v. 

T. , App., 447 S.W.2d 795—Glaves v. Glaves, App., 
523 S.W.2d 169. 

Neb.—Chipman v. Chiiwnan. 118 N.W.2d 761, 174 Neb. 
584. 

Okl.—Warr v. Warr, 386 P.2d 639—Moyers v. Moyers, 
389 P.2d 645. ^ 

Dismissal vrithout prejudice 
ArL—Trimble v. Trimble. 44 S.W. 1040, 65 Ark. 87— 
Oxford V. Oxford. 373 S W.2d 707, 237 Ark. 384. 
Review de novo 

Mich.—Bielefeld v. Bielefeld, 145 N.W.2d 246,4 Mich. 
App. 483. 
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95.5. Fla.—Harman v. Harman, App., 128 So.2d 164. 
95.10. Tex.—Vickerstaff v. Vickerstaff, Civ.App., 392 
S.W.2d 559. 

Vt.—Crossman v. Crossman, 197 A.2d 818, 124 Vt. 127. 

Additional HneOags not made 

Vt—Tucker v. Tucker, 246 A.2d 707, 127 Vt. 252. 

96. N.Y.—Good v. Good, 323 N.Y.S.2d 228, 37 
A.D.2d 682. 

97. Cal.—Mears v. Mears, 20 CaI.Rptr. 214, 201 
CA.2d 408. 

Del—Laughlin v. Laughlin, 210 A.2d 850, 8 Storey 
471—Husband v. Wife, 280 A.2d 714, app. after 
remand 297 A2d 39. 

D.C.—Hamilton v. Hamilton, Mun.App., 158 A.2d 677. 
Fla,—Carlton v. Carlton, 104 So.2d 363. 

Ga.—Willard v, Willard, 142 S.E2d 849, 221 Ga. 2. 
Ill—Haney v. Haney, 185 N.E2d 409, 37 niApp.2d 
216. 

Md.—Abate v. Abare, 157 A.2d 427, 221 Md. 445. 
Mich.—Baskin v. Boone, 223 N,W.2d 294, 393 Mich. 
759. 

N.Y.—Manson v. Manson, 196 N.Y.S.2d 105, 10 
A.a2d 664, learg. den. 200 N.Y.S.2d 389, 10 
A.D.2d 808—Peer y. Peer, 220 N.Y.S.2d 813, 14 
A.D.2d 85(V-BordeIay v. Bordelay, 256 N.Y.S.2d 
636, 23 A.D.2d 559—^hacht v. Schacht, 262 N.Y. 
S.2d 184, 24 A.D.2d 614—McLaughlin v. 
McLaughlin, 285 N.Y.S.2d 792, 29 A.D.2d 554— 
Lacks v. Lades, 288 N.Y.S.2d 579, 29 A.D.2d 854. 
N.D.—Orwick v. Orwick, 154 N.W.2d 795. 

Ohio—Miller v. Miller. 181 N.E2d 282, 114 Ohio App. 
234. 

R.L—Sargent v. Sargent. 175 A.2d 551, 93 R,L 359. 
Tex.—Dupree v. Dupree, av.App., 339 S.W.2d 378— 
Mickelson v. Mickelson, Civ.App., 384 S.W.2d 230. 
Vt.—Krupp V. Krupp, ^36 A.2d 653, 126 Vt. 511. 
Wis.—Newton v. Newton, 147 N.W.2d 328, 33 Wis,2d 
182. 

Uncertainty in evidedee 

(2) Other statements. 

Miss.—Reno v. Reno, 176 So,2d 58, 253 Miss. 465. 
Mo.—Rutlader v. Rutlader, App., 411 S.W.2d 826. 
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On death of conrt stenographer, etc. 

La.—Harper v Harper, 107 So. 2d 704, 236 La. 458 

Stenographic notes lost 

Del.—Moore v. Moore, 144 A.2d 765. 1 Storey 258, 

Motion held nullity 

Ga.—Reagan v Reagan, 143 S E2d 736, 221 Ga. 173 

Unqualified reversal 

Ind.—Welling v Welling, 272 N.E2d 698,257 Ind. 120. 
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98. Ark.—Adams v Adams, 477 S.W.2d 183, 252 
Ark. 20—Lovett v, Lovett, 493 S.W.2d 435, 254 
Ark. 349, affd. 510 S W.2d 569, 256 Ark. 734. 
Del.—Glisson v. Glisson, 237 A.2d 393. 

Idaho—Ripatti v Ripatti, 494 P.2d 1025, 94 Idaho 581. 
Ill—Jones V. Jones, 168 N.E2d 783, 26 IllApp.Zd 484. 
Iowa—Jensen v Jensen, 152 N W.2d 829, 261 Iowa 38. 
Ky.-Oark v. Clark, 471 S.W.2d 740. App. after 
remand 487 S.W.2d 272—Thomas v. Thomas, 497 

5. W.2d 717. 

Md.— Hall V. Han, 208 A.2d 593. 238 Md. 191, 
Mich.—Crocker v. Crocker, 106 N.W 2d 164,362 Mich. 

6 . 

N’ev.—Grenz v, Grenz, 374 P.2d 891, 78 Ncv. 394. 
N.M.—Moore v. Moore, 360 P.2d 394, 68 N.M. 207. 
N.Y.—Knipinski v. Krupinski, 247 N.Y.S.2d 630, 20 
A.D.2d 719—Rothman v. Rothman, 329 N.Y.S.2d 
622, 38 A.D.2d 760. 

N.D.—Azar v. Azar, 112 N,W.2d I, • 

Pa.—Deigan v. Deigan, 232 A.2d 227, 210 Pa.Supcr. 
240—Stachuiski v. Stachurskl 239 A.2d 846, 212 
Pa.Super. 99—Tcttis v. Boyum, 463 A2d 1056, 317 
Pa.Super. 8. 

S.C—Cleveland v. Qevdand, 121 S.E.2d 98, 238 S.C 
547. 

Tenn.—Steele v. Stedc. 404 S.W,2d 564, 56 Tenn.App. 

Tex.—Piro v. Piro, Civ.App., 327 S.W.2d 335. err, 
dism.—Wilson v. Wilson, Civ.App., 494 S.Wu!d 
609, err. dism. 

Vt.—Elwell v. Elwell 313 A.2d 394, 132 Vt. 73. 

Wis.—Lorscheter v. Lorscheter, 191 N.W.2d 200, 52 
Wis.2d 804. 

Remand for additional proof 

(6) Other statements. 

D.C—Gomez v. Gomez, App., 341 A.2d 423. 

Fla.—Bostwick v. Bostwick, App., 201 So.2d 779. 

La.—Gallagher v. Gallagher, 181 So.2d 47,248 La. 621, 
on remand, App., 190 So.2d 916. 

Powell V. Powell Aj^., 152 So.2d 609—Turpin 
v. Turinn, App., 175 So.2d 357, app. after remand 
186 So.2d 650, application den. 187 So.2d 741, 249 
La. 580—Taylor v. Taylor, App., 257 So.2d 465. 
Mass.—Lawson v. Lawson, 162 N.E2d 670, 340 Mass. 
781. 

N.C—Briggs V. Briggs, 205 S.E.2d 547, 21 N.CApp. 
674. 

Okl.—Williams v. Williams, 428 P.2d 218. 

Or.—Ray v. Ray, 502 P.2d 397, II Or.App. 246. 

Pa.—Buckwalter v. Buckwalter, 310 A.2d 287, 225 
Pa.Super. 117. 

Wis.—Cary v. Caiy, 177 N.W.2d 924, 47 Wis.2d 689. 
Remand for specific or ejewnrinl findings 
Idaho—Fischer v. Fischer, 443 P.2d 463, 92 Idaho 379. 
Pa.—Carter v. Carter, 243 A.2d 223, 212 Pa.Supex. 

238—Barr v. Barr, 331 A2d 774, 232 Pa.Super. 9. 
S.C.—Smith V. Smith, 170 S.E2d 65a 253 S.C. 350—Si¬ 
mons V. Simons, 211 S.E2d 555, 263 S.C. 509— 
Chamblee v. Chamblee, 293 S.E2d 433, 278 S.C. 
168. 

Utah—Munsee v. Munsee^ 363 P.2d 71, 12 Utali2d 83. 
W.Va.—Young v. Young, 212 S.E.2d 310, 158 W.Va. 
521. 

Wis.—Jacobs v. Jacobs, 167 N.W.2d 238, 42 Wis.2d 
507, 

Remand for findings of fact) condnsuMis of law, 
and reentry of judgment 
Colo.—Nolan v. Nolan, App., 511 P.2d 930. 
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Mkh—Nicpon \ Nicpon, 157 NW2d 464, 9 Mich 
App. 373. 

N.J—Lowensten v Lo^ensten, 190 A 2d 882, 79 N J 
Super 124 

Remand for proper derelopment of issues 
Mo.--OIiver v. Oliver, App. 325 S W 2d 33 
Pbdog attorney’s fees 

Idaho—Tolman v Tolman, 461 P.2d 433, 93 374. 

T«m.—Folk V. Folk, 357 S.W.2d 828 
Attmvey’s fee and support of children 
Ala.—Mason v. Mason. 160 So 2d 88!. 276 Ala. 265. 

Remand not required 

m.—FerracuU v. Ferracuti, 326 NE2d 556, 2? Ill 
App.3d 495. 

Iowa—Gerk v. Gerk, 158 N W 2d 656. 

Scope ot remand 

Conn.—Nowell v. Nowell. 302 A.2d 260, 163 Conn 
116. 

Remand for entry consistent with veidict 
N.C—Ettdy V. Ead>, 215 S.E2d 782, 288 N.C 71. 
Remand for maintenance detenninatkm 
Va.—Alls V. Alls, 216 S.E2d 16, 216 Va. 13. 
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15. Effect of pending appeal 

La.—Carpenter v. Carpenter, App., 129 So.2d 471. 

23.5 La.—Mjguez v. Miguez, App. 128 So.2d 799. 

§ 195(3). -Vacation or Correc¬ 

tion of Order 

24. Or.—Miller v. Miller, 365 P.2d 86, 228 Or. 301. 
Decree modified to reqnire payment of alimony 
Mich.—Ballentiitt v. Ballentinc, 97 N.W.2d 620, 357 
Mich. 7. 

The decree may be modified and re¬ 
formed by striking improper provisions 
therefrom 

26.5. Tex,—McCauley v. McCauley. Civ.App., 374 
S.W.2d 719, err. dism. 

§ 195(4). -— Mandate and Pro¬ 
ceedings In Lower Court 
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28.5. Ala.—Killingsworth v. Killingsworth, 226 So 2d 
308, 284 Ala. 524. 

Conn.—Spalding v. Spalding, 368 A.2d 14, 171 Conn. 

220 . 

Mass—House v. House, 330 N.E2d 152, 368 Mass 

120 . 

Tex.—Hampshire v. Hampshire, Civ.App., 485 S.W.2d 
314. 

Purpose of statute stated 

Wash.—Malfait v. Malfait, 341 P.2d 154, 54 Wash.2d 
413. 

28,10. N.Y.—Hirschfeld v. Hirschfeld, 464 N.Y.S.2d 
789, 96 AJ).2d 473. 

Wash.—Ovens v. Ovens, 376 P.2d 839, 61 Wash.2d 
6—McNair v. McNair, 391 P.2d 549, 64 Wash.2d 
283—Barstad v. Barstad, 444 P.2d 691, 74 Wash.2d 
295—Baker v. Baker, 498 P.2d 315, 80 Wash.2d 
736. 

29. Ala.—Gamble v. Gamble, Civ., 298 So.2d 254, 53 
AIa.App. 168, cert. den. 298 So.2d 260. 292 Ala. 
721. 

Ind—Eppley v. Eppley, 341 N.E2d 212, 168 IndApp. 
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98.10. Ky.— Jenkins v. Jenkins. 450 S.W.2d 816. 
Tom.—Schaeffer v Schaeffer, 480 S.W.2d 914. 
^“^Lambert v. Lambert, 403 P.2d 664. 66 Wash.2d 

99. Cal.—Carmichael v. Cannichael, 31 Cal.Rptr. 

514.216C.A.2d 674. ^ 

Dd.—Reynolds v. Reynolds, 237 A.2d 708. 

S.C.—Camie v, Camie, 167 S.E2d 297, 252 S.C. 471. 
Trial court directed to correct mistake in decree 
Fla.—King v. King. App., 113 So.2d 242. 

Setting aside with direction to dtgmi« without 
prejudice 

Ark.—Wood V. Wood, 340 S.W.2d 393, 232 Ark. 811 

99.15. Ill—Jones v. Jones, 168 N.E2d 783. 26 III. 
App.2d 484. 

99 J5. Md—Cupps V. Cupps, 227 A.2d 225, 245 Md 
700. 

The affirmance of an interlocutory 
divorce judgment on appeal does not 
validate a void order therein.’’ 

99J6. Cal.—Hager v, Hager, 18 Cal.Rptr. 695, 199 
C.A.2d 259. 

1. Md—Buchholtz v. Buchholtz, 194 A.2d 115, 232 
Md. 374. 

R. I.—Luttge V. Lottge, 200 A.2d 599, 98 R.I. 211. 

S. C—Guinan v. Guinan. 176 S.E2d 173, 254 S.C 554. 

RnUre decree reversed 

Ark.—Bebout v. Bebout, 375 S.W.2d 798,237 Ark. 735. 
(2) Other matters. 

Anz.-Andro v. Andro. 401 P.2d 404, 98 Ariz. 1. 

Permanent alimony 

Ala.—Mason v. 160 So.2d 881, 276 Ala. 265. 

2. Md—Buchholtz v. Buchhdtz, 194 A.2d 115, 232 

Md 374. 

Custody of children 

Ala.—Mason v. Mason, 160 So.2d 881, 276 Ala. 265. 


3. Neb.—Rush v. Rush, 108 N.W.2d 79, 171 N 
800. 

11. Tex.—Dorfman v. Dorfman. Civ.App.. 4 
S.W.2d91. 

§ 195(2). ■■ Dismissal of Appeal 

14. Cal.—Christian v. Christian, 7 Cal.Rptr. 154. 1 
CA.2d 720. 


27.52. lowar—CJ.S. dted in Arnold v. Arnold, 140 
N.W.2d 874, 876. 258 Iowa 850. 

Ky.—Pedigo v. Pedigo, 324 S.W2d 820. 

27.54. Mandate held not violated 

Iowa—Cooper v. Cooper, 158 N.W.2d 712. 

Or.-WcUs V, Wells, 516 P.2d 480, 15 QrApp. 507. 
Wis—Lacey v. Lacey. 213 N.W.2d 80, 61 Wis.2d 604. 
27.60. Del.—Hud»nd W. v. Wife W., 297 A.2d 39. 
Fla.—Brummitt v. Brummitt, App., 115 So.2d 576. 
27.62. Fla.—Lytton v. Lytton. App., 289 So.2d 17. 

§ 196. In General 
Library References 
Divorce «=»188 et seq. 

28. Ariz.—Kingsbeiy v. Kingsbeiy, 379 P.2d 893, 93 
Ariz. 217. 

Ark.-Cook V. Cook, 349 S.W.2d 809, 233 Ark. 961. 
Cal.—Lyons v. Lyons, 3 CaI.Rptr. 909, 179 C.A2d 
712—Mean v. Mears, 4 CalRptr. 618, 180 CA.2d 
484—Owens v. Owens, 26 Cal.Rptr. 847, 210 
C.A.2d 705—Price v. Price, 31 CaI.Rptr. 350, 217 
CA2d 1—Deifino v. Delfino, 77 C::al.Rptr. 526 
272 C.A.2d 556. 

Idaho—Evans v. Evans, 453 P.2d 560, 92 Idaho 911. 

Moore, 166 N.E2d 629, 25 IIl.App.2d 

Md.—Baer v. Baer, 250 A.2d 897, 252 Md 586. 

Neb.—Sullivan v. Sullivan, 224 N.W.2d 542, 192 Neb. 
841—Badbeig v. Badberg. 229 N.W.2d 552, 193 
Neb. 844. 

Nev.—Leeming v. teeming, 490 P.2d 342, 87 Nev. 530. 
Or—Turner v. Turner. 390 P.2d 360, 237 Or. 39. 
Utah—Anderson v. Anderson, 368 P.2d 264, 13 Utah2d 
36. 

Wash.-Bar5tad v. Barstad 4J1 P.2d 691, 74 Wash.2d 

W.Va.—Bond v. Bond, 109 S.E2d 16, 144 W.Va. 478. 
Wis.—Rohm v. Rohm. 96 N.W.2d 817, 7 Wis.2d 431— 
Hirmcr v, Hirmer, 103 N.W.2d 55, 10 Wis.2d 365. 
Court without power where rights waived 
Cal.—Nacht v. Nacht, 334 P.2d 275, 167 CA,2d 254. 
Costs allowed on overruling of demimrer 
Wis.-Eulc v. Eule. 93 N.W.2d 438, 5 Wis.2d 543. 
Collateral facets 

Pa.—Cbm. ex rel. Buncher v. Bunchcr, 113 P.LJ. 307. 

DisoretuHi not abused 

Ala. Killingsworth v. Killingsworth, 226 So.2d 308, 
284 Ala. 524. 

Fla.—Speight v. Speight, App., 319 So.2d 197. 

Charging lien 

Fla.—HeroW v. Hunt, App., 327 So.2d 240. 


30. Cal.—Hascitine v. Hasdtine, 21 Cal.Rptr. 238 
203 C.A.2d 48. 

Neb.—Sullivan v. Sullivan, 224 N.W.2d 542, 192 Neb 
841. 

31. Ark.—Carroll v. Carroll, 342 S.W.2d 79, 232 Ark 
987. 

Mich.—Petition of Earle, 95 N.W.2d 833, 355 Mich 
596. 

32. Fla.—Hilson v. Hilscm, App., 127 So.2d 126. 
Vt.—Smith V. Smith, 51 A. 1060, 74 Vt. 20, 93 Am.S.R. 

882—Emmons v. Emmons, 197 A.2d 812, 124 Vt 
107. 

Any question of costs should be decid¬ 
ed in the divorce action or on an appeal 
therefrom.^ 

34.10. Not determinable in suit for restoratioii 
of propeity 

Ky.—Fyffe v. Fyffe, 375 S.W.2d 407. 

§ 197. Parties to and against Whom 
Awarded 

35. Cal.—Spreckels v. Spreckels, 244 P.2d 917, 111 
C.A2d 529—aevenger v. CHevenger, 11 CaLRptr 
707, 189 C.A.2d 658, 90 A.L.R.2d 569-Visiiii v. 
Visini, 27 Cal.Rptr. 782, 21 C.A.2d 183. 

Fla.—Ames v. Ames, App., 153 So.2d 737. 

IU.-AIbert V. Albert, 294 N.E2d 695, 10 IU.App.3d 
539. 

lewa-Gerk v. Oerk, 158 N.W.2d 65<-In re Collins' 
Marriage, 200 N.W.2d 886. 

Ky.—Hinton v. Hinton, 377 S.W.2d 888—Adams v 
Adams, 412 S.W.2d 857. 

U—Moseley v. Moseley, App., 200 So.2d 771. 

Utah—Kiger v. Kiger, 506 P.2d 441, 29 Utah2d 167. 
Requiring payment of costs twice held improper 
Cbl.—Donovan v. Donovan, 36 Cal.Rptr. 225, 223 
CA.2d 691. 

Divorce granted to both parties 
Mont.-Stenberg v. Stenberg, 505 P.2d 110, 161 Mont. 
164. 
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36. Ark.—Cook v. Cbok, 349 S.W.2d 809, 233 Ark. 
961. 

Cal.—Nacht v. Nacht, 334 P.2d 275, 167 C.A.2d 254. 
Fla.—Wilkerson v. Wilkerson, App., 179 So.2d 592. 
Mo.-^J[,S. cited in L v. N, App., 326 S.W.2d 751, 

37. Seiferth v. Seiferth, App., 132 So.2d 471— 
Rudolph V. Rudriph, App., 146 So.2d 397. 

Neb.-Lockard v. Lockard, 227 N.W.2d 581, 193 Neb. 



27A CJS 147 

Some statutes require husband to pay costs, etc. 
Ky.—Drake v. Drake, 438 S.W2d 78i. 
Discretimiary power of court 
Iowa—McNamara v McNamara, 181 N W2d 206 
N.M.—Dunne v. Dunne, 492 P.2d 994, 83 N.M 377 

39. Am.—Davis v Da\Ts, 449 P.2d 66. 9 AnrApp 
49. 

Fla.—Tiffany v Tifian>, App, 305 So.2d 798. 

Ky.—Morgan v. Morgan, 427 S.W 2d 225—Sexton v. 
Sexton, 433 SW.2d 133—Bradlej v. Bradley. 473 
S.W.2d 117. 

La.—Pratt v. Pratt, App.. 142 So.2d 446—Bush v. 
Bush, App., 163 So.2d 858 

41. Alaska—Houger v. Houger, 449 P.2d 766 
Cal.—Akalay v. Alcalay. 19 CaLRptr. 649, 200 C A.2d 

820—Pnee v. Price, 31 Cal Rptr. 350, 217 C.A.2d 

1 . 

Fla.—Sistnink v. Sistrunk, App., 235 So 2d 53. 

Ga.—Rowe v. Rowe, 185 S.E2d 69, 228 Ga. 302. 
N.Y.—Welton v. Welton, 229 N.Y.S.2d 616, 16 A.D,2d 
948. 

Or.—Costanzo v. Cosianzo, 478 P.2d 440, 4 Or.App.2d 
284—Morgan v. Morgan, 507 P.2d 409,13 Or.App. 
14—In re MiUer*s Marriage, 534 P.2d 512, 2! 
OrApp. 253. 

Wash.—Dille v. Dille, 394 P.2d 901, 64 Wash.2d 856 
Startin v. Startin, 481 P.2d 452, 4 Wash.App. 
339. 

Wife guilty of adultery 

Neb.—Beck v. Beck, 120 N W.2d 585, 175 Neb. 108— 
Houghton V. Houghton, 137 N.W.2d 861, 179 Neb. 
275—Covauh v. Covault, 153 N.W2d 292, 182 
Neb. 119. 

Refusal as abuse of discretion 
Ariz.—Hatch v. Hatch. 534 P.2d 295, 23 Anz.App. 487, 
vac. on oth. grds. 547 P.2d 1044, 113 Anz. 130, 

Portion of costs 

Fla.—Baiky v. Bailey, App,, 300 So.2d 294. 
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42. Ky.—Patterson v. Paiterscm, 323 S.W.2d 862— 
Adams v. Adams. 412 S.W.2d 857—Kidd v. Kidd, 
447 S.W.2d 862. 

43. Ariz.—Hanner v. Hanner, 388 P,2d 239, 95 Anz. 
191. 

Cal.—Smith v. Smith. 82 CaLRptr. 282, 1 CA.3d 952. 
Colo.—Morrison v. Peck, 376 P,2d 58, 151 Colo. 83. 
Fla.—McKaintm v. McKennon, App., 312 So.2d 804. 
Mo.—L V. N. App., 326 S.W.2d 751. 

Neb.-Houghton v. Houghton, 137 N.W.2d 861, 179 
Neb. 275, 

Pa.—Simcox v. Simcox, 48 Del. 211. 

Wife guilty of adultery 

Neb.—Wolpa v. Wolpa, 153 N.W.2d 746, 182 Neb. 178. 

On unsuccessful appeal from dismissal of wife’s 
suit 

Neb.—Goodman v. Goodman. 97 N.W.2d 336, 168 
Neb. 841. 

An equal division of costs may be 
made between the litigants.'**-^ 

44J5. Ala.—Ledyard v. Ledyard, Civ., 237 So.2d 511, 
46 Ala.App. 27. 

Ark.-LeFcvers v. LeFevers, 403 S.W.2d 65, 240 Ark. 
992. 

Guardian ad litem fees 

Wis.—Lacey v. Lacey, 173 N.W.2d 142, 45 Wis. 378. 

Each party paying own costs' 

Cola—Melnick v. Melnick. App., 533 P.2d 933. 

Pro rata 

Alaska—Johnson v. Johnson, 544 P.2d 65. 

45. Forma pauperis 

Pa.—Walker v. Walker. 47 Erie 24. 


Costs assessed against community 

La.—Malone v Malcme, A^J, 243 So 2d 100, wn! 
issued 245 So 2d 409, 258 U. 209. afTd 257 So 2d 
397. 260 La. 759 

47. Curator ad hoc 

La.—Shockey v, Shockey, App,, 149 So 2d 111 

48. State not required to pay costs where not 
party to proceeding 

N.Y —Jackson v Jackson, 326 N Y.S 2d 224, 37 
A.D.2d 953 

Legal senices corporation not responsible for 
guardian ad litem fees 

Fla.—Fernandez v, Larrea. App,, 309 So 2d 178, 

49. Unsuccessful intervenor 

Mo.—McLaughlin v. McLaughlin, App., 427 S.W,2d 
767 

State 

N.Y —Albino v. City of New York. 333 N.Y.S 2d 156, 
39 A.D.2d 853. 

Corporate defendant party based upon eq¬ 
uitable, not matrimonial principles 

N.J.—Anzalone v Anzalone Bros., Inc., 449 A.2d 1310, 
185 NJ.Super. 481. 

Attorney 

Fla.—Sanchez v Sanchez. 435 So.2d 347. 

50. NJ.—Coor V. Coor, 307 A.2d 104, 124 NJ.Super. 
341. 

§ 198. Amount and Items 

55. Cal.—Washington v, Washington, 329 P.2d 115, 
163 C.A.2d 129—Whitney v. Whitney. 330 P 2d 
947, 164 C,A.2d 577. 

Colo.—McKittrick v. McKittrick, App., 520 P.2d 1058 

Fla.—Nystrom v. Nystrora, App., 105 So.2d 605—Bare 
v. Bare, App.. 120 So.2d 186—Travieso v. Travieso, 
App. 3 Dist., 447 So.2d 940, approved in part, 
quashed in part on oth. grds. 474 So.2d 1184. 

Idaho—Nichols v. Nichrfs, 372 P.2d 758, 84 Idaho 379. 

Ky.—Scon v. Scott. 433 S.W.2d 631. 

N.M.—Garner v. Gamer, 512 P.2d 84, 85 N.M. 324. 

Pa.—Snyder v. Snyder, 27 Leh.LJ. 437. 

Wis.—Lacey v. Lacey. 173 N.W.2d 142, 45 Wis.2d 378. 

app. after remand 213 N.W.2d 80, 61 Wis.2d 604. 

Allowances held excessive 

N.J.—Coor V. Coor, 307 A2d 104, 124 NJ.Supcr. 341. 

Discretion held abused 

N.Y.—Wood V. Wood, 259 N.Y.S.2d 670, 23 A.D.2d 
838. 

Particular allowan^ held not abuse of discre¬ 
tion 

Cal.—Blankenship v. Blankenship, 28 Cal.Rptr. 176, 
212 CA.2d 736—^Rosenthal v, Rosenthal, 30 Cal. 
Rptr. 49, 215 C.A2d 140—Crevolin v. Crevolin, 31 
Cal.Rptr. 622, 217 CA.2d 565. 

Fla.—Volpe v. Volpe, App., 227 So.2d 534. 

111.—Yoselle v. Yoselle, 204 N.E2d 129, 54 IlLApp.2d 
354. 

Iowa—Genner v. Genner, 92 N-W2d 926, 250 Iowa 

121 . 

Kan.—Winn v. Winn, 482 P.2d 16, 206 Kan. 737. 

Ky.—Walters v. Walters, 419 S.W.2d 750. 

Ohio-Hebden v. Hebden. 157 N.E2d 444, 107 Ohio 
App. 184. 

Okl.—Stanford v. Stanford, 458 P.2d 645. 

Pa.—Merlin v. Merfin. 198 A2d 362, 203 Pa.Super. 16. 

Shur V. Shur, 11 D. & C.2d 270—Snyder v. 
Snyder, 27 LehXJ. 437. 

S.D.—Miller V. Miller, 157 N.W.2d 537. 

Wash.—Fite v. File, 479 P.2d 560, 3 Wash-App. 726. 

Costs and fees improperly disallowed 

Idaho—Lovell v. Lovell. 328 P.2d 71, 80 Idaho 251. 

Utah—Ridge v. Ridge, 542 P.2d 189. 

Award reduced 

Cal.—Haldane v. Haldane, 26 Cal.Rptr. 670, 210 
CA.2d 587. 

Mont.—Hurly v. Hurly, 411 P.2d 359. 
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Allowances held not grossly inadequate 

Fla —Oncay v. Oacay, App., 183 So 2d S78 

Division of cminsel fees of both attmmeys as 
costs 

lenn.—Stone v. Stone. 409 SW.a 388, 56 Tenn.App. 

^ 607 . 

Appraiser’s fee 

Fla.—Hyatt v. Hyatt, App., 315 So.2d 11 
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56 ni —Moore v. Moore, !66 N.E2d 629, 25 III. 
App 2d 255. 

Ky —Justice v. Justice, 421 S W.2d 868. 

Oki.—McCoy v McCoy. 429 P 2d 999. 

Compensation of guardian ad litem 

Tex—Petereon v Peterson, Civ App., 502 S,W,2d 178. 

Accounting services 

Cal.—Rosan v. Rosan, 101 Cal.Rptr. 295, 24 C.A3d 
885. 

57. N.D —Mann v. Mann, 120 N.W.2d 390, 

Pa.—^Stone v. Stone. 4 Adams LJ. 6, 12 Cumb. 99. 
W.Va.—Bond v. Bond, 109 S.E2d 16, 144 W.Va. 478. 
Master’s fees 

(1) Pa.—Shuman v. Shuman, 170 A.2d 597, 195 Pa. 
Super. 145, 89 A.L.R.2d 370—Merlin v Merlin, 198 
A.2d 362, 203 Pa.Super. 16. 

(2) Pa.—MerUn v. Merlin, 198 A.2d 362, 203 Pa.Su. 
per. 16. 

Expenses disallowed 

N.Y.-Klarish v. Klansh, 289 N.Y.S.2d 65. 29 ADJd 
929. 

Tex.—Cume v. Currie, Civ.App.. 518 S.W.2d 386, err. 
dism. 

59. Ariz.—Kingsbery v. Kingsbery, 379 P 2d 893. 93 
Ariz. 217. 

Ky.—Hall v. Hall, 380 S.W.2d 231—Sharp v Sharp, 
516 S.W.2d 875. 

N.M—Jones v. Jones, 356 P.2d 231, 67 N.M. 415. 
Allowances not authorized 
Nd>.—Mislivec v. Mislivec, 109 N.W.2d 393, 172 Neb. 
290. 

60. Fla.—Ortiz v. Ortiz, App., 208 So.2d 857. 

61. Mo.—Matthes v. Matthes, App., 464 S.W.2d 754. 

62. Cal.—Delfino v. Delfina 77 CaLRptr. 526, 272 
C.A.2d 556. 

Particular expeuses held not recoverable, etc. 

(7) Cal.—Cohen v. Board of Sup*rs for Alameda 
County, 97 Cal.Rptr. 550, 20 CA.3d 236. 

La,—Sarpy v. Sarpy, App., 323 So.2d 851, writ rrf.. 
Sup.. 328 So.2d 166. 

Tex.—Wood V, Wood, 320 S.W.2d 807, 159 Tex. 350, 
conf. to. Civ App., 321 S.W.2d 323—Currie v. Cur¬ 
rie, Civ.App., 518 S.W.2d 386, err. dism. 

Question of necessity sufficiently raised 
Cal.—Crevolin v. Crevolin, 31 Cal.Rptr. 622, 217 
C.A.2d 565. 

§ 199. Costs on Appeal 
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64. Ark.—LeFevers v. LeFevers, 408 S.W.2d 65, 240 
Ark. 992. 

Cal.—Visini v. Visini, 27 Cal.Rptr. 782, 21 C.A2d 
183—Irish V. Irish, 55 Cal.Rptr. 55. 246 CA2d 
705—Qarke v. Clarke, 84 CaLRptr. 393, 4 C.A.3d 
583. 

Ga.—Bragg v. Bragg, 161 S.E2d 313, 224 Ga. 294— 
Spivey V. Schneider, 217 S.E2d 251, 234 Ga. 687. 
Idaho—Coombes v. Coombes, 430 P.2d 95, 91 Idaho 
729. 

Iowa—Jensen v. Jensen. 152 N.W.2d 829, 261 Iowa 
38—Nelken v. Nelken, 176 N.W.2d 195. 

La.—Gautraux v. Hebert. App., 158 So.2d 277—Mose¬ 
ley v. Moseley, App., 200 ^.2d 771. 

Mich.—Kenney v. Kmney, 133 N.W.2d 199, 374 Mkh. 
660. 

Neb.—Klein v. Klein, 154 N.W.2d 879, 182 Neb. 387. 
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NY—Ferguson v. Ferguson, 212 NY.S2d 228, 29 
N<isc2d 265 

Okl —Dowdell v, Dowdell. 463 P 2d 948, 

Wis.—Fwegger v, Foregger, 180 NW2d 578, 48 
Wis.2d 512. 

65. Ala.—Ryan v. Ryan, 104 So.2d 700. 267 Ala. 677. 

Shell V Shell. Civ., 26? So.2d 461, cen, den. 267 
So.2d 467, 48 Ala App. 668, 289 Ala 751 
Anz,—Warren v Warren, 377 P.2d 321, 92 Arir. 390. 
Cal.—Clevenger v Cleverger. 11 CalRptr. 707, 189 
CA2d 658, 90 AXR.2d 569-BuIl v. Bull, 24 
Cal.Rptr. 149, 206 CA.2d 642—Zinke v. Zinke, 28 
Cal.Rptr. 7, 212 CA.2d 379—Donovan v. Dono- 
van, 36 Cal-Rptr. 231, 223 CA2d 701—Smith v. 
Smith, 84 CaI.Rptr. 241, 4 C.A-3d 446. 

Mich.—Ross V. Ross, 179 N.W,2d 703, 24 MicLApp 
19. 

N.Y.—Carlo v. Carlo, 291 N y.S.2d 410, 30 A.D.2d 
530. 

N.D.—Voltin V. Voltin, 179 N.W.2d 127. 

Ok!.—Roemer v. Roemer, 373 P.2d 55—Coker v, Cok¬ 
er. 460 P.2d 424. 

Wash.—Ovens v. Ovens, 376 P.2d 839, 61 Wash.2d 
6—Baker v. Baker, 498 P.2d 315, 80 Wash.2d 736. 
ADowsBce by trial court 
(1) CaL—Brown v. Brown, 328 P.2d 4, 162 C.A.2d 
314—Akalay v. Akaday, 19 Cal.Rptr. 649, 200 CA.2d 
820—Simon v. Simon, 67 CaLRptr. 323, 260 CA.2d 
636. 

Pi.—Berky v. Bcrky, 177 A.2d 1, 197 Pa.Super. 234. 
(4) Other matters. 

Ariz.—Genda v. Genda, 462 P.2d 407, II Ariz.App. 

110 . 

Cal.—Carr v. Carr, 332 P.2d 185, 165 CA.2d 56S— 
Nacht V. Nacht, 334 P.2d 275, 167 CA.2d 254. 
Fla.—Gnffin v. Griffin, App., 107 So.2d 236. 
ni.— Glassman v. Glassman, 273 N.E2d 177, 133 III 
App.2d 609. 

Ind.—Wdling v. Wdling, 272 N.E.2d 598, 257 Ind. 120. 
M<L—Sewdl V. Sewell. 145 A,2d 422, 218 Md, 63. 
Mich.—Jaikins v. Jaikins, 122 N.W.2d 673, 370 Mich. 
488. 

Pa.—Bcrky v. Bcrky, 177 A.2d 1. 197 Pa.Super. 234. 
W.Vz.—State ex rd. Hammond v. Wondl 107 S.E.2d 
788, 144 W.Va. 164. 

Wis.—Hdting v. Hating, 218 N.W,2d 334, 64 Wis.2d 

110 . 

No costs allowed either party 
Mich.—Niepon v. Niepon, 157 N.W.2d 464, 9 Mich. 
App. 373. 

N.y.—Kawka v. Kawka, 184 N.Y.S.2d 388, 8 A.D.2d 
689—Tacchino v. Tacchino, 366 N.Y.S.2d 27. 47 
A.D.2d 830. 

Wash.—Picrcey v. Piercey, 438 P.2d 827, 73 Wash.2d 
397. 

Agreenmt hdd ao bar to allowance of costs 
Cal.—Nacht v. Nacht. 334 PJd 275, 167 CA.2d 254. 
Idaho—Daniels v. Daniels. 336 P.2d 112, 81 Idaho 12. 
Necessity for heariag 

Cal.—Nadtt v. Nacht. 334 P.2d 275, 167 CA.2d 254. 
Resisting husband’s appeal 
Cal.—Owens v. Owais, 26 Cal.Rptr. 847, 210 CA.2d 
705—Blankenship v. Blankenship, 28 Cal.Rptr, 
176, 212 C.A.2d 736—Millington v. Millington, 67 
Cal.Rptr. 128, 259 C.A.2d 896. 

Discretion Md not abused 
Ariz.—Rdd v. Reid, 511 P.2d 664, 20 Ariz.App. 220. 
Cal.—Rosenthal v. Rosenthal, 50 CaLRptr. 385, 240 
CA.2d 927. 

Neb.—Badberg v. Badberg, 229 N.W.2d 552, 193 Neb. 
844. 

N.D.—Don V. Ddl, 162 N.W.2d 691. 

Abuse of discretion 

ID.—McLeod v. McLeod. 272 N.E2d 834, 133 III. 
App.2d 111. 

Mo,—Roberts v. Roberts, App., 450 S.W,2d 469. 
Reviewing anfliority’s specific directkMi neces¬ 
sary 

Fla.—Bdchcr v. Belcher. App., 307 So.2d 918. 
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56 Ark.—Marques v Marques, 334 S.W.2d 674. 232 
Ark. 9—Dwkerson v. Dickerson, 419 S.W.2d 608, 
243 Ark, 264. 

La.—Kahn v. Kahn, App., 236 So.2d 654. 

Nd)—Hohensee v. Hohensee, 154 N.W.2d 878, 182 
Neb 388. 

NJ—Jacobs V Jacobs, 263 A.2d 155, 109 NJ.Super. 
287. 

66,5 Iowa—In re Marriage of Moorhead, 224 
N.W.2d 242 

Neb.—Schrader v. Schrader. 26 N.W.2d 617, 148 Neb. 
162. 

Pa.—Tmbuck v. Taibuck. 36 D. & C2d 672, 45 
Wash.Co. 201, 205 A.2d 709, affd. 204 Pa.Super. 
569. 

Wash.—Roach v. Roach, 432 P.2d 579, 72 Wash.2d 
144. 

67. Cal.—Smith v. Smith. 84 CaI.Rptr. 241, 4 C.A.3d 
446. 

Wash.—Tonkoff v. Tonkoff, 405 P.2d 728, 66 Wash. 
928. 

68. Idaho—Lovdl v. LovdL 328 P.2d 71, 80 Idaho 
251. 

La.—Manning v. Manning, App., 174 So.2d 650. 

69. Neb.—Pieck v. Pieck, 209 N.W.2d 191, 190 Neb. 
419. 

69,5. Cal.—Brown v. Brown, 328 P.2d 4, 162 C.A.2d 
314. 

D.C—Payton v. Payton, App.. 187 A.2d 899. 

Mich.—Paul v. Paul, 106 N.W.2d 384, 362 Mich. 43— 
DePew V. DePew, 128 N.W.2d 533, 373 Mich. 162. 
Wash.—Johnson v. Johnson, 330 P.2d 1075, 53 
Wash.2d 107. 

70. Wis.—Shetney v. Sheiney, 181 N.W.2d 516, 49 
Wis.2d 26. 

703. Cal.—Brown v. Brown, 328 P.2d 4, 162 CA.2d 
314. 

72. Cal.—Simon v. Simon, 67 Cal.Rptr. 323, 260 
CA.2d 636. 

Wash.—Malfait v. Malfait, 341 P.2d 154, 54 Wash.2d 
413. 

74. Miss.— Jones v. Jones, 106 So.2d 134, 234 Miss. 
461. 

fourth taxed to wife; three fourths to 
husband 

Iowa—Alberhasky v. Alberhasky, 97 N.W.2d 914, 250 
Iowa 986. 

743. Utah—Barrett v. Barren, 403 P.2d 649, 17 
Utah2d 1. 

Wash.—Wiggins v. Wiggins, 347 P.2d 1073, 55 Wash.2d 
390. 

Fite v, Fite, 479 P,2d 560, 3 Wash.App. 726. 
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74.10. Fla.—Fddman v. FeMman, App., 324 So.2d 
117. 

Motion to tax costs to wife denied 
Iowa—Lehmkuhl v. LehmkubI, 145 N.W.2d 456, 259 
Iowa 686. 

74.15. Cal.—In re Fink’s Marriage, 126 Cal.Rptr. 
626, 54 CA.3d 357. 

Mass.—White v. White. 265 N.E2d 919,358 Mass. 812. 

Damages denied 

Ga.—Bullock v. Bullock, 215 S.E2d 255,234 Ga. 253— 
Page v. Page, 218 S.E2d 859, 235 Ga. 131. 

La.—Hautot v. Hautot, App., 236 So.2d 635. 

Damages and attorney fees awarded 

La.—Samford v. Samford, App., 297 So.2d 465. 

Appeal taken fm* purpose of delay 

Ga.—Hodges v. Hodges, 221 S.E2d 597, 235 Ga. 848. 

§ 200. Payment and Collection, and 
Security for Costs 

75. Payment of jiM^roent fw attorney's fees not con- 
dition precedent to maintaining further litigation 
on divorce nuuters. 


Fla.—Cnstiani v. Cristiani, App., 114 So.2d 726. 

Court may order that costs charged 
to beneficiary may be paid by trust- 

ee.’^^s 

753. Cal.—^Hardy v. Hardy, 330 P.2d 281, 164 
C.A.2d 82. 

76. Ind.—Edwards v. Edwards, 177 N.£.2d 919, 132 
Ind,App., 567. 

N.J.—Roberts, Walsh & Co. v. Trugman, 264 A.2d 237, 
109 NJ.Super. 594. 

Set off against amounts awarded 

Fla.—Novack v, Novack, 210 So.2d 215. 

Award improper 

N.Y.—Kay v. Kay, 378 N.Y.S.2d 482, 51 A.D.2d 575. 

77. Ariz.—Knight v. DeMarcus, 425 P.2d 837, 102 
Anz. 105, cert. gr. 88 S.a. 288, 389 U.S. 926, 19 
L.Ed.2d 277, cert dism. 88 S.Ct. 1437, 390 U.S. 
736, 20 L.Ed.2d 270, reh. den. 88 5.0. 2051, 392 
U.S. 917, 20 LEd.2d 1379. 

81. Fla.—Harrison v. Harrison, App., 178 So.2d 889. 

Garnishment proceedings may not 
be resorted to for recovery of costs by 
an auditor not named in ^e judgment 
of divorce which fixed costs of audit.*’-* 

813. Tex.—Krieger v. Sheffield. Garrett & Carter, 
Civ.App., 341 S.W.2d 564. 

83. D.C—Harris v. Harris, C.A., 424 F.2d 806, 137 
U.S.App.D.C. 318, cert den. 91 S.O. 50, 400 U.S. 
826, 27 L.Ed.2d 55. 

Mass.—Coonce v. Coonce, 255 N.E2d 330, 356 Mass. 
690. 

N.Y.—Dunlap v. Dunlap, 311 N.Y.S.2d 775, 34 A.D:2d 
890. 

Statute held unconstitutional 
U.S.—Boddie v. State of Conn., D.CConn., 329 F3upp. 
844. 

Fla.—State ex rei. Shellman v. Norvdl, App., 270 So.2d 
417. 

Discretion not abused 

Md.—Wigginton v. Wigginton, 295 A.2d 889, 16 Md. 
App. 329. 

Waiver of fees and costs 

Iowa—Hightower v. Peterson, 235 N.W.2d 313. 

Ohio—Torres v. Torres, 447 N.E2d 1318, 4 Ohio 
App.3d 224, 4 O.B.R. 414, 
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84. Ariz.—Hart v. Superior Court In and For Pima 
County, 492 P.2d 433, 16 Ariz.App. 184. 

Cal.—Earls v. Superior Court of San Luis Obispo Coun¬ 
ty, 98 Cal.Rptr. 302, 490 P.2d 814, 6 C.3d 109. 
D.C—Harris v. Harris, CA., 424 F.2d 806, 137 U.S. 
App.D.C 318, cert. den. 91 S.Q. 50, 400 U.S. 826, 
27 L.Ed.2d 55. 

La.—Donica v. Donica, App., 324 So.2d 847. 

N.H.—Brown v. Brown, 296 A.2d 898, 112 N.H, 410. 
N.Y.—In re Smiley, 330 N.E2d 53, 36 N.Y.2d 433, 369 
N.Y.S.2d 87. 

Emerson v. Emerson, 308 N.y.S.2d 69, 33 
A.D.2d 1022. 

Bartlett v. Kitchin, 352 N.Y.S.2d 110, 76 
Misc.2d 1087. 

Pa.—Berks County v. Denton, 309 A,2d 736, 10 Pa. 
Cmwlth. 371. 

Vt.—Miserak v. Terrill, 285 A.2d 753, 130 Vt. 7. 
W.Va.—Young v. Young, 212 S.E2d 310, 158 W.Va. 
521. 

Auctions insufficient 

Mass.-€oonce v. Cbonce, 255 N.E2d 330, 356 Mass. 
690. 

Burden of proof 

Mass.—Coonce v. Coonce, 255 N.E2d 330, 356 Mass. 
690. 
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Construction and operation of statute 
D.C—Hams v. Hams. CA. 424 F.2d 806, 137 US 
App.D.C. 318, cert, den 91 S.Ci, 50, 400 U.S 826. 

27 L Ed.2d 55. 

Cabillo V Cabillo, App., 317 A.2d 866 
Mo.-~State ex rel. Taylor v. Oymer, App„ 503 S.W.2d 
53. 

W.Va.—Mars v. Luff, 186 S.E.2d 768, 155 W.Va. 651, 

52 A.L.R.3d 839. 

Spouse permitted 

Pa.—Wilson V. Wilson, 280 A.2d 665, 218 Pa.Super. 
344—Whitehead v Whitehead, 307 A 2d 371, 224 
Pa.Super. 303. 

Wash.—Ashley v. Superior Court In and For Pierce 
County, 509 P.2d 751, 82 Wash.2d 188, reh 521 
P.2d 711, 83 Wash.2d 630. 

Investigative and legal services not required 
Pa.—Wilson v. Wilson, 280 A.2d 665, 218 Pa.Super. 
344. 

Publishing sommons 

Ind.—Thompson v. Thompson, 286 N.E2d 657, 259 
Ind. 266. 

Publicatiott costs 

D.C—Johnson v. Johnson, App., 329 A.2d 451. 

N.Y.—Deason v. Deason. 296 N.E.2d 229, 32 N.Y.2d 
93, 343 N.Y.S.2d 321, on remand 343 N.Y.S.2d 
276. 73 Misc.2d 964. 

Tex.—Cook V. Jones, Civ.App., 52! S.W.2d 335. 
Indigent’s right to payment of publication fee 
Ill.—King V. King, 316 N.E.2d 555, 21 Ill.App.3d 1062. 
Ohio—Monroe v. Monroe, 294 N.E2d 250, 33 Ohio 
Misc. 223. 

Right held denied 

N.Y.—Kirk v. Kirk, 340 N.Y.S.2d 346,41 A.D.2d 594, 
app. dism. 301 N.E.2d 552, 33 N.Y.2d 636, 347 
N.Y.S.2d 584. 

Discretion not abused 

Mo.—Carrell v. Carrell, App., 503 S.W.2d 48. 

Transcript 

Ill.—Sims V. Sims, 315 N.E2d 161, 21 IIl.App.3d 61. 

Not local rule 

Wash.—Bullock v. Roberts, 524 P.2d 385, 84 Wash,2d 

101 . 

Discretionary 

La.—Fitzpatrick v. Htzpatrick, App., 303 So.2d 539. 
Indigents’ constitational right 
Old.—State ex rel. McCalister v. Graham, 531 P.2d 
1367. 

Repayment of costs in installments 

Alaska—^Johnstm v. Johnson, 544 P.2d 1028. 

§ 201. Liability for Counsel Fees 
Library References 
Divorce <s»197,198. 

85. Ark.—Walther v. Walther, 343 S.W.2d 408, 233 
Ark. 155. 

Cal.—Ddfino v. Deffino, 77 Cal.Rptr. 526, 272 C.A.2d 
556. 

Colo.—^Morrison v. Peck, 376 P,2d 58, 151 Colo. 83. 
Fla.—Tinsley v. Tinsley, App., 116 So.2d 649, quashed. 
Sup., 125 So.2d 553, conf. to. App., 123 So.2d 682. 
Idaho—^Wilson v. Wilson, 341 P.2d 894, 81 Idaho 375. 
Pa.—Schoppy v. Schoppy, 60 Sch.LR. 127—Lasher v. 
Lasher, 115 P.L.J, 10. 

86. Colo.-Morrison v. Peck, 376 P.2d 58, 151 Cdo. 
83. 

N.Y.—Winston v. Winston, 374 N.Y,S.2d 994, 84 
Misc.2d 60. 
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87. Tcnn.—Law v. Wilhite, 470 S.W.2d 8, 225 Tenn. 
415. 

Fees awarded to wife rather than attorneys 

Wash.—Dille v. Dille, 394 P.2d 901, 64 Wash.2d 856. 


89 Mo.—McLaughlin v McLaughlin, App., 427 
SW2d 76'^-McLaughlin v McLaughlin, .4pp, 
437 S.W 2d 721 

91.10 Fla—Cnstiani \ Cnstiani, App. 114 So 2d 
726 

Pa.—Schoppy v Schoppy, 60 Sch L R 127. 

Cal—In re Marriage of Berlin. 126 Cal Rptr 746. 54 
CA.3d547 

La.—Shockley v. Shockley, App, 141 So 2d 64—^Pick¬ 
ens V. Pickens, App., 186 So.2d 683, wnt ref 187 
So.2d 741, 249 La. 581—Gallagher v. Gallagher, 
App, 190 So.2d 916—Herman v. Jambois, App, 
205 So 2d 63—Stevens v Stevens, App.. 206 So.2d 
558—Estrade v. Chandkr, App., 21! So 2d 762, 
wnt ref. 214 So.2d 716, 252 U. 888 

93. La —Shockley v. Schockley. App., 141 So 2d 64— 
Stevens v Stevens, .4pp, 206 So.2d 558. 

94. Community liable regardless of outcome of 
suit 

La —Tanner v. Tanner, 86 Sa2d 80, 229 La 399—Pcn- 
nison V. Pennison, 187 So.2d 747, 249 La. 587. 

Kirchberg v Holloman, App., 248 So.2d 347. 

95 La.—MoselQT v Moseley. App., 216 So 2d 852 

Pa.—Lindefeiser v. Lindenfelser, 12 Bucks 113, on re» 
mand 153 A.2d 901. 396 Pa. 530. 

97. Ala.—McEntire v. McEntire, Civ.App., 345 So.2d 
316. 

Ark.—Wood v. Wnght, 386 S.W.2d 248. 238 Ark. 941. 

Cal.—Diowchi v. Supenor Court In and For Los Ange¬ 
les County. 31 Cal.Rptr 214, 216 CA.2d 525. 

Colo.—KraU v. Krall, 504 P.2d 681, 31 Colo.App. 538. 

Fla.—Seraydar v. Seraydar, App., 178 So.2d 32—Salo¬ 
mon V. Salomon, App., 186 So.2d 39, cert, dis¬ 
charged, Sup., 196So.2d 111—Ortiz v. Ortiz, App., 
208 So.2d 857. 

Ind.—Welling v. Welling, 272 N.E.2d 598. 257 Ind. 120. 

Ky.—Justice v. Justice, 421 S.W.2d 868—Bradley v. 
Bradley, 473 S.W.2d 117. 

La —Gauthreaux v. Gauthreaux, App., 315 So.2d 402, 

Mass.—Ruma v, Buchsbaum, 285 K.E.2d 410, 362 
Mass. 868. 

Mich.-Ross V. Ross. 179 N.W.2d 703, 24 Mich.App. 


Minn.—^Adams v. Adams, 222 N.W.2d 329. 

Neb.—Bowman v. Bowman, 79 N.W.2d 554, 163 Neb. 
336. 

NJ.—F«Tigno V. Ferrtgno, 279 A.2d 141, 115 N.J.Su- 
per. 283. 

N.Y.—McKenna v. McKenna, 267 N.Y.S.2d 984, 49 
Misc.2d 56—^Schwartz v. Abertiach, 319 N.Y.S-2d 
1021, 66 Misc.2d 246. 

OkL—McCoy v. McOiy. 429 P.2d 999. 

S.D.—Foss V. Foss, 163 N.W.2d 354, 83 S.D. 574. 
On spperi 

Ala.—Fraaer v. Frazier, 134 So.2d 205, 273 Ala. 53. 
•Ariz.—Warren v. Warren, 377 P.2d 321, 92 Ariz. 390. 
Cal.—Owens v. Owens, 26 Cal.Rptr. 847, 210 C.A.2d 
705—Zinkc v, Zinke, 28 CaLRptr. 7, 212 C A.2d 
379—Blankenship v. Blankenship, 28 Cal.Rptr. 
176, 212 CA.2d 736. 

D.C.—Payton v, Payton, App., 187 A.2d 899. 

Ill—Booth V, Booth, 270 N.E.2d 171, 132 IIl.App.2d 
758. 

lowa-Gerk v. Gerk. 158 N.W.2d 656. 

Nd).—^Schrader v, Schrader, 26 N.W.2d 617, 148 Neb. 
162. 

N.M.—Fitzgerald v. Fitzgerald, 369 P.2d 398, 70 N M. 
11 . 

Okl.—Jones v. Jones, 365 P.2d 1019. 

Or.—Lamoreaux v. limoreaux, 357 P.2d 273, 225 Or. 
35. 

Pa.—Shoemaker v. Shoemaker, 32 D. & C.2d 432, 82 
Montg. 224. 

Under property settlement, etc. 

(2) Not waiver. 

Cal.—Owens v, Owens, 26 Cal.Rptr. 847, 210 C.A.2d 
705. 

(2) Denial of attorney fees in rej^ion of property 
settlement agreement abuse of discretion. 

Fla.—Borowiak v, Borowiak, App., 341 So.2d 286. 
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(h Court bound by agreement. 

F.a—Schneider v Schneider, App, 5S9 So.2d 311. 

Under Kentucky statute 

(I}K>—Morgan v Morgan, 427 SW\2d 225— 
Drake v Drake, 438 S W’ 2d 781 
(2) Ky —^Sears v Sears, 339 S.W 2d 453—Adams v 
Adams, 412SW2d 857. 

Payment by trustee 

Cal—Hardy v Hardy, 330 P2d 27g, 164 C.A.2d 77. 

Amount 

Ala.—Frazier v Frazier, 134 So 2d 205, 273 Ala. 53. 
Iowa—McMurray v McMurray, 126 NW 2d 336, 256 
Iowa 97—In re Mamage of Enckson, 228 N.W.2d 
57. 

La.—Wegmann v Suggs, App, 147 So 2d 263. 

Wash.—Ovens v Ovens, 376 P2d S39, 61 Wash.2d 6 

Purpose 

Pa.—Hendel v. Hendel, 109 P L.J 199 

Discretion of court 

Ark.-<bok V. Cook, 349 S W 2d 809. 233 Ark 961. 
La.—Rc^ichaux v Robichaux, App., 289 So.2d 837. 
Not dependent on acconnting as to property 
Colo.—Bell V. Bell, 400 P.2d 440. 156 Colo 513 
Held not excessive 

N.Y.—Lowe V. Lowe, 284 N Y S 2d 227, 28 A D.2d 
212. affd. 237 NE2d 240, 2! NY.S.2d 965, 289 
N.Y S.2d 992. 

Award improper 

Fla.—Fisher v, Fisher, App, 318 So 2d 434. 

N.Y —Hockenbrought v Hockenbrought, 354 N.Y S.2d 
257, 44 A.D.2d 767. 

Aw^arding counsel fees to the hus¬ 
band’s attorney has been held error.®'* 

97.5. Ind.—Edwards v. Edwards. 177 N.E.2d 919, 
132 Ind.App. 567. 

Mo.—Stqnfill v. Stanfill, App, 505 S.W.2d 438. 

98. Wis—CJ,S. dted in O'Connor v. O'Connor, 180 
N.W.2d 735, 737, 48 Wis.2d 535. 

page 862 

98. In New York 

(2) N.Y—Stark v. Procida, 136 NY.S.2d 186, 207 
Misc. 42—McKenna v. McKenna, 267 N.Y.S.2d 984,49 
Misc.2d 563. 

(3) N.Y.—Ruskin et al. v. Lynn, 127 N.Y.S.2d 86. 
Gallin v. Stafford, 200 N.Y.S.2d 498, 10 A.D.2d 

915, affd. 216 N.Y.S.2d 705. 9 N.Y.2d 894. 175 
N.E2d 832. 

Schwartz v. Aberbach, 319 N.y.S.2d 1021, 66 
Misc.2d 246. 

(7) Common law action held not maintainable. 

N.Y.—Stark v. Procida, 136 N.Y.S.2d 186, 207 Misc. 

42. 

Grossman v, Grossman, 83 N.y.S.2d 748. 

(8) Other matters. 

N.Y.—Gallin v. Stafford, 200 N.Y.S.2d 498, 10 A.D.2d 
915, app. gr. 203 N.Y.S.2d 1012, 11 A.D.2d 648. 

Tompkins and Lauren v. Glass, 253 N.Y.S.2d 
465, 44 Misc.2d 239—Levine v. Levine, 263 N.Y, 
S.2d 997,48 Misc.2d 15, affd. 269 N.Y.S.2d 243, 50 
Misc.2d 15—Corso v. Sclafani, 277 N.YS.2d 44, 52 
Misc.2d 901—Winter v. Winter, 328 N.Y.S.2d 46, 
68 Misc.2d 654, mod. on oth. grds. 331 N.Y.S.2d 
747, 39 A.D.2d 69, app. dism. 287 N.E2d 395, 30 
N.Y.2d 958. 335 N.Y.S2d 707. affd. 293 N.E2d 
561, 31 N.Y 2d 983, 341 N.Y.S.2d 313. 
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99. Construction of statute 

(2) Strictly construed. 

Fla.—Fisher v. Fisher, App., 318 So.2d 434. 

1. Wis.—Swenson v. Swenson, 13 N.W2d 531, 245 
Wls. 124. 

Pleading 

(5) Other matters. 
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Pi.—Hignty V. Wcrbos, 20 D & C 2d 748. 76 Mont| 
416 

(2) la.—Bamngcr, Barringer and Jones > Fanner. 
Aj^., 289 So.2d 295. 

(7) OtW matters 

1b Louisiana 

la.—Miguez v Mrguer, A^)., 128 So.2d 799—Mocar 
V Moore, A(^., 187 So.2d 145, ivnt ref 187 So 2d 
438. 249 U 451—Kirchberg v Holloman. App., 
248 So 2d 347—Rofaschaux v Roinchaux, App., 
289 So.2d 837 

Assampdt 

Pa—Hagerty v. Werbos, 20 D. & C2d 748, 76 Montg. 
416. 

Two metliods of enforcement rantonlly excInsiTe 
Mich.—Balmer v. Rose, 186 N,W.2d 833. 30 Mich.App. 
662. 

Death of wife daring pendency of diTorce action 

NJ—Williams v. Williams, 281 A.2d 273, 59 NJ 229. 

1.5. D.C.—Meyers & Batzell v Moezie. App., 2M 
A,2d 627. 

Wis.—O’Connor v. O'ConnOT, 180 N.W.2d 735, 48 
Wis.2d 535. 

2. CaL—^Marshank v. Superior Court In and For Los 

Angdes County, 4 Cal.Rptr 593, 180 CA.2d 602. 

Contract with husband 

Ohio—Dachnian v. House, 186 N.E.2d 636, 118 Ohio 
App. 223. 

|Mge86« 

3. C4l.—^Marshank v. Superior Coun In and For Los 

Angeles County, 4 Cal.Rptr. 593, 180 CA.2d 602. 

5. N.Y.—Sirkin v. Sirldn, 259 NY.S.2d 485, 46 

Mise.2d 344 

Determination of amount 

(5) N.Y.—TomiAins and Lauren v. Glass, 253 N.Y. 
S.2d 465, 44 Misc.2d 239. 

(6) Other matters. 

N.Y.—Tompidits and Lauren v. Glass, 2S3 N.Y.S.2d 
465, 44 Misc.2d 239-Lcvine v. Uvine, 263 N.Y. 
S.2d 997,48 Misc.2d 15, afi<L 269 N.Y.S.2d 243,50 
Misc.2d 15—McKenna v. McKenna, 267 N.Y.S.2d 
984, 49 Misc2d 563. 

6. Tex.—Smith v. Horton, Civ.App., 485 S.W.2d 824, 

err. ref. no rev. err, 
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7. Evidence 

. (1) Tex.-Garc» v. Cook, Civ.App., 366 S.W.2d 873, 
err. dism. 

10. N.y.—Friou v. Gcntcs, 204 N.Y.S.2d 836, 11 
A.D.2d 124. 

11. N.Y.—Tompkins and Lauren v. Glass, 253 N.Y. 
S.2d 465, 44 Misc.2d 239. 

15.5. N.Y.—Kleefield v. Funtanellas, 201 N.Y.S.2d 
907. 

Or.—Meyer v. Meyer, 499 PJd 823, 10 Or.App. 371. 
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15.10. La.—Levy v. Indest, App., 113 So.2d 3—Mey¬ 
er V. Howard, App., 136 So.2d 805. 
Mich.-DcPew v. DePcw, 128 N.W.2d 533, 373 Mich. 
162. 

Wash.—Tupper v. Tuppcr, 388 P.2d 225, 63 Wash.2d 
585—Dille v. Dilk, 394 P.2d 901, 64 Wash.2d 856. 
15.50. Tex.—Strange v. Strange, 464 S.W.2d 364. 
15,60. D.C.—M^ers & Batzell v. Moezie, App., 208 
A.2d 627. 

After death of wife 

Iow»-Tbom V. Kelley, 134 N.W.2d 545,257 Iowa 719. 
15.70. Wis.—CJA efted in O’Connor v. O’Connor, 
180 N.W2d 735. 739, 48 Wis2d 535. 

On a wife’s unsuccessful appeal 
from a judgment dismissing her action 
for divorce, her r^uest for attorney’s 
fees has b^n 
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,15.75. N'eb.—Goodman v. Goodman, 97 N.W.2d 336, 
168 Neb. 841. 
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17. CaL—Diowchi v Superior Court In and For Los 
Angeles Coumy. 31 CaLRptr. 214, 216 C.A.2d 
525 

D.C.—Guides v. Guides, Mun.App., 180 A,2d 495, 3 
A.L.R.3d 712. 

173 Aia,-Cooley v. Cooley, Qv., 231 So.2d 915,45 
Ala. App. 461. 

Colo.—Tower v. Tower. 364 PJd 565. 147 Colo. 480. 
Fla.—CJ3. died hi Kiaber v. Klaber, 133 So.2d 98, 
101 

lil-Jones V. Jones, 198 N.E2d 195, 48 m.App.2d 232, 
10 A.L.R.3d 273— Bottiglicro v. Bottigliero, 289 
N.E2d 85. 7 ra.App.3d 907. 

Reiatire fbandal status 

(2) Allowed only portion attcwney’s fees. 

Fla.—Bailey v. Bailey. App., 300 So.2d 294. 

Appeal from postdirorce decree order 
III—Altman v. Ahman, 268N.E2d 211, 131 inApp.2d 
427. 

19. N.Y.—Schwartz v. Schwartz, 205 N.Y.S.2d 34.25 
Misc.2d 225. 

21. HI.—SeweU v. Sewell 49 N.E2d 806. 319 HlApp. 
640. 

22. Mo.—Bucknam v. Bucknam, 151 S.W.2d 1097, 
347 Mo. 1039. 
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223. Reqairement held prqier 

D.C.—Sutton V. Sutton, MunApp., 164 A2d 477. 

§ 202. Definition, Nature and Ori¬ 
gin 

Library References 
Divorce <s»199 et seq. 

2230. Ala.—Haynes v. Haynes, Civ.App., 360 So.2d 
1016. 

Fla.—Howell v, HoweU, App., 207 So.2d 507. 

Neb.—Ball v. Ball 159 N.W.2d 297, 183 Nd>. 216. 

23. Fla.—Coppersmith v. Coppersmith, App., 127 
So.2d 71L 

La.—Doughty v. Doughty, App., 244 So.2d 86. 

Mich.—Ross V. Ross, 179 N.W.2d 703, 24 Mich.Ai>p. 
19. 

Mont.—Baibour v. Barbour, 330P.2d 1093, 134 Mont. 
317. 

Other statements 

(2) W.Va.—Brady v. Brady, 158 S.E2d 359, 151 
W.Va. 900. 

(3) Ohio—Maughan v. Maughan, 184 N.E.2d 628. 
(5) Cok}.—MagarreU v. Magarrell 355 P.2d 946, 144 

Colo. 228. 

(8) Additional statements. 

U-S.—Estate of Iversen, CA, 552 F.2d 977. 

Fla.—^Shnon v. Simon, App., 123 So.2d 41—^Reese v. 
Reese, App., 178 So.2d 913, revd. on oth. grds. 192 
So.2d 1, conf. to 193 So.2d 656. 

Ga.—Carter v. Bush. 116 S.E2d 568, 216 Ga. 429. 
Idaho—MUler v. Miller, 396 P.2d 476, 88 Idaho 57. 
Ill—Fox V. Coyne, 166 N.E2d 474. 25 DlApp.2d 352. 
Minn.—Mikkelsen v. Mikkelsen, 174 N.W.2d 241, 286 
Minn. 520. 

Mo.—Anderson v. Anderson, 404 S.W.2d 206— 
Hc^sett v. Hogsett, Ar)., 409 S.W.2d 231 
Neb.—Ball v. Ball 159 N.Wld 297. 183 Neb. 216. 
NJ.—Blaine v. Blaine, 233 A.2d 212,96 NJ.Super. 460. 
N.Y.—Greene v. Greene, 336 N.Y.S.2d 560, 71 Misc.2d 
708, mod. on oth. grds. 340 N.y.S.2d 664, 41 
A.D.2d 645. 

N.C.—Bunn v. Bunn, 136 S.E2d 240, 262 N.C. 67. 
Ohio—Maughan v. Maughan, 184 NJE2d 628. 

Or.—State ex rd. Stirewalt v. Stirewalt, 492 P.2d 802, 7 
Or.A{q). 544. 

Tenn.—Uvmgston v. Li^gston, 429 S.W.2d 452, 58 
Tenn.Ai^ 271. 


Tex.—Francis v. Francis, 412 S.W.2d 29. 

Republic Nat. Bank of Dallas v. Beaird, Civ. 
Ap^., 475 S.W.2d 344, err. rdf.—Ex parte Suther¬ 
land, Civ.App., 515 S.W.2d 137, err. dism. 

W.Va.—Farley v. Farley, 141 S.E2d 63, 149 W.Va. 
352—Beard v. Worrell 212 S.E2d 598, 158 W.Va. 
248. 

Wis.-Sholund v. Sholund, 148 N.W.2d 726, 34 Wis.2d 
122—Wright V. Wright, 284 N.W.2d 894, 92 
Wis.2d 246, cert den. 100 S.Ct 1600,445 U.S. 951, 
63 L.Ed.2d 786. 

Allowance held not alimony 

Ind.— T krtai v. Liszkai, 343 N.E2d 799, 168 Ind.App. 
532. 

Md.—Bebermeyer v. Bebermeyer, 215 A.2d 463, 241 
Md. 72. 

Form of award 

Conn.—Nelson v. Nelscm, 164 A2d 234, 22 Conn.Sap. 
145. 

Support** and ‘'maintenance’* as having same 
intendment 

Wyo.—Martens v. Martens, 364 P,2d 995. 

“Alimony” “snpport** and “maintenance** ap¬ 
plied interchangeably or restricdvely 
pending on state 

W.Va.—Brady v. Brady, 158 S.E2d 359, 151 W.Va. 

900. 

Property settlement held not alimony 

Ky.—Pfeff V. Pfaff, 420 S.W.2d 681. 

Vt—Robinson v. Robinson, 298 A2d 556, 130 Vt 558. 

Payments held alimony 

U.S.-^Cain v. King. D.CLa., 313 F.Supp. 10. 

“Maintenance** 

La.—Bernhardt v. Bernhardt 283 So.2d 226. 

Hope V. Hope, App., 271 So.2d 317. 
Reimbursement not alimony 
Tex.—Girard v. Girard, Civ.App., 521 S.W.2d 714. 
Social realities 

III—Jackson v. Jackson, 339 N.E2d 764, 34 nLApp.3d 
407. 

Property settlement considered alimony 
Mont—Englund v. Englund, S47 P.2d 841, 169 Mont 
418. 

Attorney’s fees incorrectly stated as alimony 
Ala.—Haynes v. Haynes, CivApp., 360 So.2d 1016. 
Rehabilitative alimony 
Fla.—^Murray v. Murray, App., 374 So.2d 622. 
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24. Judicial sanction and enforcement 

La.—Staisbury v. Stansbury, App., 258 So.2d 170. 

24.5. Ala.—Wdeh v. Welch, Civ., 275 So.2d 162, 49 
AJa.App. 647. 

Ariz.—Stone v. Stidham, 393 P.2d 923, 96 Ariz. 235. 
Linton v. Linton, 499 P.2d 174, 17 Ariz.App. 
560. 

Idaho—Jackson v. Jackson, 393 P.2d 28, 87 Idaho 330. 
Ill—Sullivan v. SuUivan. 385 N.E2d 860, 24 IllDec. 
719, 68 m.App.3d 241 

Md.—Meyer v. Meyer, 394 A.2d 1220, 41 Md.App. 13, 
Minn,—Johnson v. Johnson, 130 N.W.2d 544, 269 
Minn. 253. 

Mo.—Hogsett V. Hogsett App., 409 S.W.2d 232. 
Neb.—Essex v. Essex, 238 N.W,2d 235, 195 Neb. 385. 
NJ.—Blaine v. Blaine. 233 A.2d 21196 NJ.Supcr. 460. 
N.M.—Bristcr v. Brister, 594 P.2d 1167, 92 N.M. 711. 
N.Y.—Brandt v. Brandt 233 N.Y5.2d 993, 36 Misc.2d 

901. 

S.C—Powers v. Powers, 254 S.E2d 289, 273 S.C 51. 
Utah—Turner v. Turner, 649 P.2d 6. 

Matter of equitable cognizance 
Fla.—Prince v. Prine. 18 So. 781, 36 Fla. 676, 34 
L.R.A. 87-GUl v. Gill, 145 So. 758, 107 Fla. 
588—Burger v. Burger, 166 So.2d 433, conf, to 166 
So.2d 694. 

Old.—Fisher v. Fisher, 558 P.2d 391. 
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"Support** defined 

NJ.-Ballard v Ballard, 397 A.2d 383, 164 N J.Super. 
560. 

24.10. Mo.—Abne> v. Abne>. App., 575 S.WJd 842 
Ohio-Rahm v. Rahm, 315 N.E2d 495, 39 Ohio 

App.2d 74. 

W.Va.—Harlan v. Triplett, 197 S.E.2d 653, 156 W Va. 
818. 

The purpose of support for a former 
spouse upon dissolution of a marriage 
is to afford the recipient time for read¬ 
justment and to gain employment; in 
many cases this may involve further 
education and training.^*" 

24.11. Or.—Matter o( Mamage of Hinrichs, 588 P.2d 
130, 37 Or.App. 833. 

A statute providing that husbands, 
but not wives, may be required to pay 
alimony is invalid.^* 

24.12. U.S.-Orr v. Orr, Ala., 99 S.Ct. 1102,440 U.S. 
268, 59 LEd.2d 306. On remand, Qv.App., 374 
So.2d 895, writ den., Sup, 374 So.2d 898, app. 
dism., cert den. 100 S.Ct. 993. 444 U.S 1060. 62 
L.Ed.2d 738. 

24.15. Ala.—Wells v. Wells, Civ.App., 366 So.2d 728. 
Cal—Hccht V. Hecht, 67 Cal.Rptr. 293, 259 C.A.2d 1. 
Fla.—Reese v. Reese, App., 178 So.2d 913, revd. on oth. 

gfds. 192 So.2d 1, conf. to 193 So.2d 656. 

N.J.—Rscher v. Fischer. 93 A.2d 788, 24 NJ.Super. 

180, revd. on oth. grds. 98 A.2d 568, 13 NJ. 162. 
S.C.-Beasley v. Beasley, 216 S.E2d 535. 

24J20. Colo.—Gleason v. Gleason, 425 P.2d 688, 162 
Colo. 212. 

Fla.—Caracnsti v. Caracristi, App., 324 So.2d 634. 
Ga.—McCurry v. McCuny, 155 S.E.2d 378, 223 Ga. 
334. 

Ill—Locb V. Gcndel, 172 N.E.2d 408, 29 IllApp.2d 
155, revd. on oth. grds. 179 N.E2d 7,23 IlL2d 501 
Mcmt.—Stein v. Stem, 499 P.2d 794, 159 Mont. 496. 
Neb.-Ball v. Ball, 159 N.W.2d 297, 183 Neb. 216. 
N.C.—Wilhelm v. Wilhelm, 259 S.E2d 319, 43 N.C. 
App. 549. 

N.D.—Hegge v. Hegge, 236 N.W.2d 910. 

24J5. N.M.-Brister v. Brisier, 594 P.2d 1167, 92 
N.M. 711. 

Tex.—Matter of Marriage of Trujillo, Civ.App., 580 
S.W.2d 873. 

Wash.—Hogberg v. Hogberg, 393 P.2d 291,64 Wash.2d 
617. 

24,30. La.—Burris v. Burris, App., 197 So.2d 89. 
Purpose not to provide life-time profit-sliariiia 
plan 

Minn.—Snyder v. Snyder, 212 N.W.2d 869, 298 Minn. 
43. 

24J5. Ariz.-Stone v. Stidham, 393 P.2d 923, 96 
Ariz. 235. 

Va.—Durrett v. Durrett, 129 S.E2d 50, 204 Va. 59. 
Distinguished from award of community proper¬ 
ty 

Idaho—Jackson v. Jackson, 393 P.2d 28, 87 Idaho 330. 
24.40. Money received by spouse in tort settle- 
meat 

Vt.—Bero v. Bern. 367 A.2d 165, 134 Vt. 533. 

24.45. Minn.—Englund v. Englund. 175 N.W.2d 461, 
286 Minn. 227. 
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24.55. Fla.-Klaber v. Klaber, App., 133 Sa2d 98. 
Hawaii—Richards v. Richards, 355 P.2d 188, 44 Haw. 
491. 

Ill.-In re Fisher, 153 N.E2d 832, 15 U1.2d 139. 
Md.—Crandall v. Crandall, 287 A.2d 326, 14 Md.App. 
476. 


Minn.—Johnson v. Johnson, 130 NW’,2d 544, 269 
Minn. 253—Bollenbach v. Bollenbach, 175 N.W 2d 
148, 285 Minn. 418. 

Mo—In re Marriage of Powers. App, 527 S W.2d 949. 
N.M -Bnster s Bnster, 594 P.2d 1167, 92 N M 711 
N.Y.—Le Due v Le Due. 218 N.V.S.2d 173,14 A D 2d 
642. 

Okl—Bouma v. Btmma, 439 P.2d 198. 

Pa.—Appleton AK>lcton, 155 A.2d 394, 191 Pa.Su- 

per. 95 

Utah—Gramme v. Gramme, 587 P.2d 144—^Turner v. 
Turner, 649 P.2d 6 

Husband or wife 

Ga.—McCurry v. McCurry, 155 S.E.2d 378, 223 Ga. 
334. 

24.60. Fla—Klaber v. Klaber, App. 133 So.2d 98. 
Hawaii—Richards v. Richards, 355 P.2d 188, 44 Haw 
491. 

Utah—Turner v. Turner, 649 P.2d 6. 

Award erroneous 

N.C.—^Taytor v. Taylor, 216 S.E.2d 737, 26 N.C.App 
592. 

24.65. Conn.—Tobe>- v. Tobey, 345 A.2d 21, 165 
Conn. 742. 

Mass.—Putnam v. Putnam, 358 N.E2d 837, 5 Mass. 
Ai^. 10 app. after remand 389 N.E.2d 777, 7 
Mass.App. 672. 

NJ.—Gugliotta V. GugUotta, 388 A.2d 1338, 160 NJ. 

Super. 160, affd. 395 A 2d 901. 164 NJ.Super. 139. 
N.Y.—Covert v. Covert, 264 N.Y.S2d 820. 48 Misc.2d 
386 

24.70. Mo.—Stone v. Stone, App., 393 S.W.2d 201. 
As not reason for alimony 
Mo.—In re Marriage of Neubem, App., 535 S.W.2d 
499. 

24.80. Fla.—Edgar v. Edgar, App.. 126 So.2d 585. 
Iowa—Rider v. Rider, 105 N.W.2d 508,251 Iowa 1388. 
Ohio—Bentz v. Bentz, 177 N.E.2d 611, 113 Ohio App. 
214, affd 173 N.E.2d 129, 17! Ohio St. 535. 

Kadel v. Kadel, 250 N.E2d 420, 21 Ohio Misc. 
232. 

liability for d^ts 

(2) Other statements. 

Fla.—Spears v. Spears, App., 148 So 2d 564—^Arrington 
V. Arrington. App., 150 So.2d 473. 

Not "debt** within setoff statute 
Ala.—Ryan v. Ryan. 123 Sa2d 102, 271 Ala. 243. 100 
A.L.R.2d 919. 

25. As rehabilitative or permanent 

Fla.—^Melin v. Melin, A{^, 265 So.2d 414. 
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26. Ala.—Ryan v. Ryan. 123 So.2d 102,271 Ala. 243, 
100 A.L.R.2d 919. 

27.5. U.S.—In re NunnaUy, C.A.Tcx., 506 F.2d 1024, 
reh, den. 509 F.2d 57d two cases. 

29. S.C.—Nocher v. Nocher, 234 S.E2d 884, 268 S.C 


29.5. U.S.—Illinob Nat. Bank v- UA, D.C.ni, 173 
ESupp 475, revd. on oth. grds., C.A., 273 F.2d 
231, cert den. 80 S.Q. 1237. 363 U.S. 803, 4 
L.Ed.2d 1147. 

30.15. Right to support during marriage inde¬ 
pendent of right to alimony after marriage 

N.D.—^Bingert v. Bingen, 247 N.W.2d 464. 

31. Mo.—Sisco V. Sisco, App., 339 S.W.2d 283— 
Spencer v. Spencer, App., 382 S.W.2d 237. 

N.Y.-King v. King, 404 N.y.S.2d 683,63 A.D.2d 669. 

S.D.—Price V. Price, 278 N.W.2d 455. 

32. Tenn.— CJA cited in Livingston v. Livingston, 
429 S.W.2d 452, 457, 58 Tenn.App.'271. 

32.5. D.C—Miller v. MUler, 122 F.2d 209, 74 App. 
D.C. 216—Lockwood v. Lockwood, 160 F.2d 923, 
82 U.S.App.D.C. 105. 

Mass.—^Topalis v. Topalis, 5l6 N.E.2d 765, 2 Mass. 
App. 530—Wyman v, Wyman, 330 N.E2d 500, 3 
Mass.App. 358. 
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N.C.—Wilhelm v Wiihdm, 259 S.E2d 319, 43 N.C. 
App. 549 

872 

32.15 Ga-Joyce v Joyce. 225 SE2d 25. 236 Ga. 
601. 

Ind —SiddMttom v. Siddioitom, App, 225 N.E2d 772, 
140 Ind.Aw> 657, app. dism. 233 N.E2d 667, 249 
Ind 572. 29 A.L.R.3d 1159—Doner v. Doner, 302 
N.E2d 511, 158 Ind.App. 306. 

32JI0 Iowa—In re Woodward’s Marriage, 229 
N.W.2d 274 

NC—Hinton v. Hinton, 195 SE.2d 319, 17 N.CApp. 
715. 

32J25. Ind.—Wellington v, Wellingttm, 304 N.E2d 
347, 158 Ind.App 649. 

Part ownership 

Fla—Schoenrock v. Schoenrock, App., 202 So.2d 571. 

Conrt*s choices 

Conn.—Hotkowski v. Hotkowski, 328 A.2d 674, 165 
Conn. 167. 

33. Cal—Hecht v. Hecht 67 CaLRptr. 293, 259 
C.A.2d 1 

Iowa—Knipfer v. Knipfer, 144 N.W,2d 140, 259 Iowa 
347—In re Tucker’s Mamage, 213 N.W 2d 498. 
Ohio-Griste v. Griste. 167 N.E.2d 924, 171 Ohio St. 
160. 

Or.-Parker v. Parker. 479 P.2d 528, 4 Or.App. 365. 
Tex.—Gent v. Gmenier, Civ.App., 435 S.W,2d 293— 
Strader v. Strader, Civ.App., 517 S.W.2d 905. 
Wyo.—Beckie v. Beckle, 452 P.2d 205. 

Particnlar provisions held not for alimony 

(3) Other instances. 

Ala.—Haynes v Haynes, Civ.App., 360 So.2d 1016. 
Ind.—Smith v. Smith. 169 N.E2d 130,131 Ind.App.2d 
38. 

Ariz.—Rodieck v. Rodieck, 450 P.2d 725, 9 Anz-App. 
213. 

ai—Hecht \. Hecht, 67 Cal.Rptr. 293, 259 CA.2d 1. 
Fla.—Latta v. Latta, App., 135 So.2d 443. 

Tex.—Nordstrom v. Nordstrom, Ctv.Af^., 515 S.W.2d 
14, err. ref. no rev. err. 

(4) Requirement to make mortgage payments on mar¬ 
ital residence. 

Ala-—Cherry v. Cherry, Civ.App., 422 So2d 784. 

Early form of alimony 

Conn.—Hotkowski v. Hotkowski 328 A.2d 674, 165 
Conn. 167. 

Not prohibited alimony 

Ga.—Crymes v. Crymes, 242 S.E.2d 30, 240 Ga. 721. 
34. Ala.—Ex parte Parker, Civ., 334 So.2d 911. 

La.—Dugas v. Dugas, App., 332 So.2d 501. 
Mont.-Jones v. Flasted, 544 P.2d 1231, 169 Mont 60. 

In a proper case the wife may be 
awarded the exclusive use and ocscu- 
pancy of property claimed to be owned 
by her individually,^^ although the 
court is without power to affect the 
rights of persons, other than the hus¬ 
band, to the use and occupancy of such 
property.^’ 

34.6. N.Y.—Coleman v. Coleman, 232 N.Y.S.2d 410, 
36 Misc.2d 540. 

34.7. N.Y.-Coleman v. Coleman, 232 N.Y.S.2d 4ia 
36 Mi$c.2d 540. 

34.10. Conn.—Dubicki v. Dubicki, 443 A.2d 1268, 
186 Conn. 709. 

NJ.—Mendell v, MendcU, 393 A.2d 600, 162 NJ.Su¬ 
per. 469. 

34,15. Cal.-Hecht v. Hecht 67 Cal.Rptr. 293, 259 
CA.2d 1. 
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In order for an award of money 
made in a divorce proceeding to be 
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considered a property settlement rath¬ 
er than alimony, it must clearly to be 
so from the final judgment.-- " 

355 Fla.—Gocrijch v Goeriich, App, 358 So 2d 
895. 

36 Fla.-Gr»;e v Grace. App, 162 So.2d 314. 

Ga.—ChlupBcek v Chlupacek. TS S E2d 834, 226 Ga. 
544. 

Iowa—CJ5. cited in Knipfer v Knipfer, 144 N.W 2d 
140, 143, 259 Iowa 347. 

La.—St Julicn v. LeBUnc. App, 146 So.2d 296. 

Mo.—Knauss v. Knaoss, App, 425 S W.2d 713 

Nature of ailowance 

(1) NY—Mishlcr v. .Mishler, 221 NY-S2d 39, 31 
Misc.2d 695. 

(4) Other statements. 

U—Small V. Small, App., 173 So 2d 854 

N.C.—Rkken v. Rickert, 193 S.E2d 79, 282 N.C. 373 

Fomded on marital obligation 

La.—Sachse v. Sachse, App,, 150 So 2d 772 

Founded on ezistiiig relation 

Ga.—Truskiw v. Tnislow, 199 S.E2d 808, 230 Ga, 883 

365. Pa.—Bdsky v. Belsky. 175 A 2d 348, 196 Pa5u- 
per. 374. 

Gerhart v. Gerhart. 43 West 35. 

Actions for both 

Pa.—Remkk v. Remick, 456 A.2d 163, 310 Pa.Super. 
23. overruling Thoma v. Thoma. 284 Pa.Sopenor 
Cl 249, 425 A.2d 797. 

36.10. Mo.—Gross V. Gross, App. 319 S.W.2d 880. 
Ohw— Bentz v. Bentz. 177 N.E2d 611, 113 Ohio App, 
214, affd. 173 N.E2d 129, 171 Ohio St. 535. 
‘^Necessaries’* 

N.Y.—Bienstock v. Bienstock, 219 N.YS.2d 395. 

3B5. Fla.—Scankm v. Scanlon, App., 154 So.2d 899 
—Ortiz V. Ortiz, App., 208 So.2d 857, 

Ga.—Lewis v. Lewis, 108 S.E2d 812, 215 Ga. 7— 
Rochnnan v. Roehraian, 131 S.E2d 558, 219 Ga. 
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38.15. Pa.—Belsky v. Belsky, 175 A.2d 348, 196 Pa. 
Super. 374—Jeffery v. Jeffeiy, 296 A.2d 873, 228 
Pa.Super. 64—Kayaian v. Kayaian, 297 A.2d 136, 
223 Pa.SupcT. 103. 

Gerhart v. Gerhart, 43 West. 35. 

Similar statements 

(3) Further statements. 

CaL—Hood v. Hood, 27 CaI.Rptr. 47, 211 C.A.2d 332. 
Mo.—Berbiglia v. Bcrbiglia, App., 442 S.W.2d 949. 

38J5. Ga.—Jackson v. Jackson, 204 S.E2d 297, 231 
Ga. 751. 

3850. Cola—McMillion v. McMillion, 497 P.2d 331, 
31 Colo.Ai^. 33, app. after remand 522 P.2d 125. 

3855. Similar etatimwit 

(2) Further statements. 

CaL—Hood v. Hood. 27 CaLRptr. 47, 211 CA.2d 332. 

38.40. Conn.—Fitzgerald v. Fitzgerald, 362 A.2d 889, 
169 Conn. 147. 

38,45. N.C—Painter v. Painter, 208 S.E2d 431, 23 
N.CApp. 220. 

Other statements as to the purpose 
of statutes providing for temporary ali¬ 
mony are listed in this note.^*’^ 

3856. CaL—In re Fawcett*s Estate, 43 Cal.Rptr. 160, 
232 CA.2d 770—In re Wall’s Marriage, 105 Cal. 
Rptr. 201, 29 CA.3d 76. 

La.—Scott V. Scott, App., 174 So.2d 193, application 
den. 175 So.2d 646, 247 La. 1033. 

N.C—Roberts v. Roberts, 226 S.E2d 400,30 N.CApp. 

To provye benefits to men as well as women 
Idaho—Murphey v. Murphey, 653 P.2d 441, 103 Idaho 
720. 


3950. Not based on temporary alimony 

N Y —Rappeport v. Rappeport, 360 N Y.S 2d 694, 46 
A D 2d 756 

40 Ala.—Bnck v Bnck. Ov. 345 So.2d 1374 

Iowa—C55. cited in Knipfer v Knipfer, 144 N.W 2d 
140, 143. 259 Iowa 347 

R.I.—Adoption of L. 373 A.2d 799, 118 R-L 316. 

Tex,—Goldberg % Goldberg, CivApp., 392 S W.2d 168. 

Under sututes 

(3) Other matters. 

Ariz.—Lindsay v Lindsay, A|^., 565 P.2d 199, 115 
Anz. 322. 

Md.—Clayton v. Qayion, 188 A.2d 550. 231 Md. 74. 

Maintenance defined 

La.—Perry v. Perry, App., 319 So.2d 479, writ den., 
Sup. 322 So 2d 775. 
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405. N.Y—Radak v. Radak. 392 N.Y.S.2d 438, 56 
AD.2d 770. 

Ohio—Bentz v. Bentz, 177 N.E2d 611, 113 Ohio App. 
214. affd. 173 N.E2d 129, 171 Ohio St. 535. 

Wis.—Farwell v. FarwcU, 147 N.W.2d 289, 33 Wis.2d 
324 

40.10. Ariz.—Oppenheimer v. Oppenheimer, 526 
P.2d 762, 22 Ariz.AK>. 238. 

Ind.-Finke v. Finke, 191 N.E2d 516,135 Ind.App. 65. 

40.15. Ind.—Smith v. Smith, 169 N.E2d 130, 131 
lnd.App.2d 38. 
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44.5. La.—Hays v. Hays, 124 So.2d 917, 240 U. 
708—Smith v. Smith, 47 So.2d 32, 217 La. 646— 
Frederic v. Frederic. 302 So.2d 903. 

Not function of alimony , 

Utah—Dehm v. Dehm. 545 P.2d 525. 

19 CJ. p 202 note 20[a]. 

4450. U.S,—Vilcs V. VUcs, C.A.Virgin fglan ds , 316 
F.2d 31. 

Mass.—Lyon v. Lyon. 63 N.E2d 459, 318 Mass. 646. 
Miim.—Johnson v. Johnson, 130 N.W.2d 544, 269 
Minn. 253. 

Mo.—Hogsctt V. Hogsett, App., 409 S.W.2d 231 
N.Y.—Sues V. Sues, 185 N.Y.S.2d 49, 17 Misc.2d 3. 
Right to temporary alimony, etc. 

N.Y.—Steinberg v. Steinberg. 360 N.Y.S.2d 75, 46 
A.D.2d 684, app. dism. 325 N.E2d 871, 36 N.Y.2d 
690, 366 N.Y.SAI 410. 

44.60, U.S.—Norris v. Norris, CA.Cal., 324 F.2d 
826. 

CaL—Smalley v. Smalley, 1 CaI.Rptr. 440, 176 CA.2d 
374, 74 A.L.R.2d 756. 

Fla.—Kang v. Kang, App., 386 So.2d 602. 

Wis.—Bussewitz v. Bussewitz, 248 N.W.2d 417, 75 
Wis.2d 78. 

44.65. U.S,—Viles v. Viles, CA. Virgin Islands, 316 
F,2d 31. 

Cal.—Gammeli v. GammelL 153 Cal.Rptr. 169, 90 
CA.3d 90. 

44.70. U.S.—Norris v. Norris, C.A.CaI., 324 F.2d 
826. 

Ill,—Chalmers v. Chalmers, 175 N.E2d 613, 31 III. 
App.2d 1—Blowitz v. Blowitz, 221 N.E2d 160, 75 
Ill.App.2d 386. 

La.—Hays v. Hays, 124 So.2d 917, 240 La. 708. 

Ohio—Wolfe V. Wolfe. 350 N.E2d 413, 46 Ohio St.2d 
399, 75 0.0.2d 474. 

45. U.&—Norris v. Norris, CA.Cal., 324 F.2d 826. 
Ala.—Davis v. Davis, 189 So.2d 158, 279 Ala. 643. 
Fla.-SpeaTs v. Spears, App., 148 So.2d 564. 

HI.—Chalmers v. Chalmers, 1?5 N.E2d 613, 31 Ill. 
Ai:^.2d 1—Blowitz v. Btowitz, 221 N.E2d 160 75 
IU.App.2d 386. 

Kan.—Marshall v. Marshall, 490 P.2d 388, 208 Kan. 
63. 

Mich—Ross v. Ross, 179 N.W.2d 703, 24 MicEApp. 
19. 

Mo.—Knauss v. Knauss, App. 425 S.W.2d 713. 


NC—Hudson v. Hudson, 167 S.E2d 836, 5 N.CApp 
185. 

46 Iowa—Knipfer v. Knipfer, 144 N.W.2d 140, 259 
Iowa 347. 

Ky.—Hunt v. Hunt, 394 S.W.2d 743. 

Mich.—Esslinger v. Esslinger, App., 155 N.W.2d 702, 9 
Mich.App. II. 

Mo.—Reeves v. Reeves, App., 399 S.W.2d 641. 
W.Va.—State ex rel. Cecil v. Knapp, 105 S.E.2d 569, 
143 W.Va. 896. 
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46. Kan.—Marshall v. Marshall, 490 P.2d 388, 208 
Kan. 63. 

49. N.Y.—Ernst v. Ernst, 243 N.Y.S.2d 917, 40 
Misc.2d 934. 

Incidental to diyorce 

La.—Hays v. Hays, 124 So.2d 917, 240 La. 708. 

§ 203. Jurisdiction and Power to 
Make Allowance or Award 

49.50. Kan.—Marshall v. Marshall, 490 P.2d 388, 
208 Kan. 63. 

Md.—Flanagan v. Flanagan, 311 A.2d 407, 270 Md. 
335. 

Mo.—Staab v. Staab, App., 515 S.W.2d 787. 

Wis.—Morris v. Moms, 108 N.W.2d 124, 13 Wis.2d 
92—Kricsel v. Kriesel, 150 N.W.2d 416, 35 Wis.2d 
134. 

Jurisdiction granted to equity courts 
Ala.—Ex parte Thornton. 127 So.2d 598, 272 Ala. 4. 
Horsley v. Horsley, Civ., 280 So.2d 150, 50 
Ala.App. 445, cert. den. 280 So.2d 155, 291 Ala. 
782. 

Conn—LaCroix v. LaCroix, 457 A.2d 1076, 189 Conn. 
685. 

S.C—Gardner v. Gardner, 170 S.E.2d 372, 253 S.C 
296. 

Consideration of damage from physical abuse 

Fla.—Hill v. Hill, 415 So.2d 20. 

51. Ark.—Ford v. Ford, 616 S.W.2d 3, 272 Ark. 506. 
Cal.—Laird v. Laird, 21 Cal.Rptr. 924, 203 CA.2d 
806—DcLuca v. Superior Court for Los Angeles 
County, 68 Cal.Rptr. 535, 262 CA.2d 254. 

Cona—Qancy v. Clancy, 212 A.2d 79, 26 Conn.Sup. 

Ga.—Albers v. Albers, 234 S.E2d 507, 238 Ga. 590. 
Hawaii—Arakaki v. Arakaki, 502 P.2d 380, 54 Haw. 60. 
298. 

Ill—Pettit v. Pettit, 406 N.E.2d 899,40 IU.Dec. 696, 85 
IlLApp.3d 280. 

Kan.—Lillis v. Liflis, 563 P.2d 492, 1 Kan.App.2d 164, 
97 A.L.R.3d 981. 

Me.—Torrey v. Torrey, 415 A.2d 1092. 

Md.—Willoughby v. Willoughby, 261 A2d 452. 256 
Md. 590, 

N.J.—Cohen v. Cohen, 369 A.2d 970, 146 NJ.SuDer. 
330. 

N.M.—Fitzgerald v. Fitzgerald, 369 P.2d 398, 70 N.M. 

N.Y.—Sergi v. Sergi, 395 N.Y.S.2d 759. 58 A.D.2d 692. 
N.D.—Stoutland v. Stoutland’s Estate, 103 N.W.2d 286. 
Or.—Fox V. Fox, 460 P.2d 1013, 254 Or. 444. 

Sharp v. Sharp, 507 P.2d 417, 12 Or.App. 421. 
Wis.—Whitwam v. Whitwam, App., 273 N.W.2d 366. 
87 Wis.2d 22. 

Statutes constmed to effect legislatiTe intent 

(2) Other statutory provisions. 

Del—Bercs v. Beres, Super., 154 A.2d 384, 2 Storey 
133. ^ 

Jurisdiction of particnlar courts 

N.Y—Karp v. Karp, 244 N.Y.S.2d 532, 19 A.D.2d 839. 

Statute valid 

CaL—Tilghman v. Superior Court for Los Angeles 
County. 115 Cal.Rptr. 195, 40 C.A.3d 599. 

Applicability of amendment 

Nev.—Barbash v. Barbash, 535 P.2d 781, 91 Nev. 320. 
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52. Ala.—Gargis v, Gargis, Cjv.App., 367 So.2d 476, 
writ den., 367 So,2d 479 

Cal —Bratovich v. Bratovich, 3 Cal Rptr. 735, 179 
C.A.2d 420—Henley v. Henley, 6 Cal Rptr. 733. 
183 CA,2d 519. 

Del.—Gilbert v. Gilbert, Super., 176 A.2d 371, 4 Storey 
253, revd. on oth. grds., 185 A.2d 73, 5 Storey 138. 
Fla.—Scanlon v. Scanlon, App., 154 So.2d 899. 

Ill.—In re Marriage of Erby, 406 N.E.2d 79, 40 IlLDec 
378, 84 Ill.App 3d 672. 

Mass.—Gosselin v. Gosselin, 294 N E2d 555, 1 Mass 
App. 146. 

Mo,—Biggs V. Biggs, App, 397 S.W.2d 337. 

Ncv,—Freeman v. Freeman, 378 P.2d 264, 79 Nev. 33. 
NJ.—Tracey v. Tracey, 174 A.2d 361, 69 NJ Super. 
382. 

N.Y.—Dominick v. Dominick, 205 N.Y.S.2d 503, 26 
Mtsc.2d 344—^Anastasiadis v, Anastasiadts, 279 
N.Y.S.2d 936, 53 Misc.2d 807—Ehrler v. Ehrler, 
328 N.Y.S.2d 728, 69 Misc.2d 234, 

N.D.—Wiedrick v. Wiedrich, 179 N.W.2d 728 
S.C—Nienow v. Nienow, 232 S E.2d 504, 268 S.C. 161. 
Allowances out of hosbaiid^s estate 
(2) Other statements. 

Del.—Husband v. Wife, Super., 252 A.2d 106. 
Jurisdiction of particular courts 
(2) Other matters. 

Del.—Gilbert v. Gilbert, 185 A2d 73, 5 Storey 138. 
Standards judicially created 
Md—Bender v. Bender, 386 A.2d 772, 282 Md 525. 
Jurisdiction lacking under prior law 
Pa.—Com. ex rel. Cook v. Cook, 449 A.2d 577, 303 
Pa.Super. 61. 

523. Okl.—Seely v. Seely, 348 P.2d 1064, 

52.10. Colo—Viemes v. District Court In and For 
Fourth Judicial Dist., £1 Paso County, 509 P.2d 
306, 181 Colo. 284, 73 A.L.R.3d 424. 

Conn.—^Waskiewtcz v. Waskiewicz, Super., 303 A.2d 
28, 30 Conn.Sup. 111. 

Del.—Beres v. Beres. Super., 154 A.2d 384, 2 Storey 
133. 

Md.—Altman v. Altman. 386 A.2d 766, 282 Md. 483. 
Minn.—Melamed v. Melamed 286 N.W.2d 716. 
Ordering wife to pay her attorney 
Ha.—Bencomo v. Bencomo, App., 195 So.2d 874. 
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In a divorce proceeding, a trial court 
has equitable jurisdiction to protect 
one spouse's property pending final ad¬ 
judication by requiring other 
spouse* to make payments on obli¬ 
gations incurred by the latter,and 
5ie court also has authority to order 
one spouse to make payments on per¬ 
sonal property titled in the other 
spouse's name where such personal 
property has been granted to first 
spouse.®^’^^ 

5230. Income tax on independent income 
Ga.—Early v. Early, 252 S.E2d 618. 243 Ga. 125. 
5235. Antomobile 

Ga.—Early v. Early, 252 S.E2d 618, 243 Ga. 125. 

53. S.C.*-CJ3. dted in Nienow v. Nienow, 232 
S.E2d 504, 507, 268 S.C 161. 

Alimimy as judicial; absolute divorce as legisla¬ 
tive 

Md.—Kapneck v. Kapneck, 356 A.2d 572, 31 Md.App. 
41*0. 

533. Ark.—Sweeney v. Sweeney, 593 S.W.2d 21, 267 
Ark. 595. 


Del,—R E T V. .A. L, T, 410 A2d 166 
Idaho—Freiburghaus \ Fretburghaas. 604 P 2d 1209, 
100 Idaho ?30, app. after remand 651 P2d 944, 
103 Idaho 679 

in— Hudspeth V. Hudspeth. 257 N.E2d 584, 122 Ill. 
App.2d 34! 

53.10 Fla —W’einscfiel v. Wonschel, App, 379 So 2d 
145 

54.5 NH.—Stetson v. Stetson, 171 A 2d 28. 103 
N.H. 290. 

Md.—Dackman v Dackman, 250 A.2d 60, 252 Md. 
331. 

55.10. N.Y.—Enos v. Enos, 540 N.Y.S2d 783, 41 
A.D.2d 642—Greenberg v Greenberg. 424 N.Y. 
S.2d 26. 73 A D.2d 946. 

Deshlcr v. Deshler, 285 N.Y.S.2d 444, 55 
Misc.2d 563. 

As incident of matrimonial action 
N.V.—Scldm V. Seldm, 284 N Y.S.2d 679, 55 Misc.2d 
187. 

5530. Tenn.—Burton v Burton, 376 S.W.2d 504, 52 
Tenn.App. 484 

55.35. Ala.—Billingsley v. Billingsley, 231 So.2d 111, 
285 Ala. 239. 

Cal.—In re Mamage of Davis, 137 Cal.Rptr. 265, 68 

C. A.3d 294 

Fla.—Adams v Adams. App., 218 So.2d 777—Hunter 
V. Hunter. App., 359 So.2d 500. 

Hi—Chirekos v. Chirekos, 338 N.E2d 140, 33 Ill 
App.3d 606. 

La.—Broussard v. Dcrniingue, App., 146 So.2d 445— 
Webb V. Webb. App., 357 So.2d 1288. 

Okl.—Dunn v. Dunn, App., 550 P.2d 1369. 

Or.—Doyle v. Doyle, 522 P.2d 906, 17 Or.App. 529 
Tex.—Mitchim v. Mitchim, Civ.App., 509 S.W.2d 720, 
revd. on oth. grds.. Sup., 518 S.W.2d 362. 

Reservation of right to award ali- 
mony. A spouse whose income is high¬ 
er than the other spouse's is not enti¬ 
tled to have the court reserve the issue 
of alimony indefinitely.^^ ^ 

55.40. Possible future need 
Md.—Quigley v. Quigley. 456 A.2d 1305, 54 Md.App. 
45. 
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59. U.S.—Mills V. C L R., C.A.Ok!.. 442 F.2d 1149. 
Florida Nat. Bank & Trust Co. at Miami v. U.S., 

D. C.Fla., 182 F.Sui^. 76. 

Ariz.—Simpson v. Sup«ior Court In and For Pima 
County, 351 P.2d 179, 87 Ariz. 350—Wick v. 
Wick, 489 P.2d 19, 107 Ariz. 382. 

Bergman v. Bergman, 401 P.2d 163, 1 Ariz.App 
209. 

Ark.-Wiles v. Wiles, 437 S.W.2d 792, 246 Ark. 289. 
Colo.—Gann v. Gann, App., 616 P.2d 1000—In re 
Marriage of Quay, App., 647 P.2d 693. 

Conn.—Hames v. Hames, 316 A.2d 379, 163 Conn. 588. 
Rose V. Rose, Super., 385 A.2d 1, 34 Cbnn.Sup. 
221 . 

Del,—Husband v. Wife, 253 A.2d 67. 

D.C.—In re Ferrell, Mun.App., 172 A.2d 555. 

Fla.—Hunter v. Hunter, App., 221 So.2d 189—Nooe v. 
Nooe, App., 277 Sa2d 835. 

Ga.—^ladea v. Spadea, 165 S.E2d 836, 225 Ga. 80. 
Ind.—State ex rel. Reger v. Superior Court of Madison 
County No. 2,177 N.E2d 908,242 Ind. 241—State 
ex rel. DeMoss v. Daviess Circuit Court, 185 
N.E2d 621, 243 Ind. 376—Crowe v. Crowe, 211 
N.E2d 164, 247 Ind. 51. 

Iowa—In re Romig's Marriage, 207 N.W.2d 780. 
Md.—Thomas v, Thomas, 426 A.2d 976, 48 Md.App. 
255. affd., 451 A.2d 1215, 294 Md. 605, 36 A.LR. 
4th 489. 

Neb.—Howard v, Howard, 242 N.W.2d 884, 196 Neb, 
351. 

Nev.—Krick v. Krick. 348 P.2d 752, 76 Nev. 52. 
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N M —Fitzgerald v Fitzgerald, 569 P 2d 398, 70 N.M. 
1 ! 

N Y —Bottner v. Bottner. 332 N Y.S 2d 123, 39 A.D.2d 
680 

NC—Johnson \ Johnson. 194 S.E2d 562, 17 N.C 
App 398 

Ohio—Rahm v. Rahm, 315 NE2d 495, 39 Ohio 
App.2d 74 

Okl.—Autry v. District Court of Muskogee County, 459 
P.2d 865—Burba v Burba, 460 P.2d 893—Kenne¬ 
dy V Kennedy. 461 P.2d 614- 
Or.—Wilson v Wilson, 408 P.2d 94C, 242 Or. 201, 
Tenn.—Abney v. Abney, 433 $.W.2d 847, 222 Tenn. 
160. 

Tex.—Vibrock v. Vibrock, Civ App. 549 S.WJd T5, 
err. ref no rev err.. Sup., 56! S.W.2d 776. 
Wash-—Seals v. Seals. 590 P 2d 1301, 22 Wash.App. 
652. 

Wyo.—Biggerstaff v. Biggerstaff, 443 P-2d 524 
Jurisdiction of particular courts 
(2) Other maners. 

Del—Gilbert v Gilbert, 185 A.2d 73, 5 Storey 138. 
Nev.—Braddock v Braddock, 542 P2d 1060, 91 Ncv. 
735. 

N.Y.—Lepera v. Lepera, 290 N Y.S.2d 268, 56 Misc.2d 
911—Fine v. Fine, 316 N.Y.S.2d 725, 65 Misc.2d 
87 

R.I.—Pires V Pires, 227 A.2d 477. 102 R.I. 23. 
Disposition of related matters mandatory 
Mich.—Engemann v Ergemann, 219 N.W.2d 777, 53 
Mich.App. 588 

Alimony award proper 

Mont.-Clontz v. Oontz, 531 P.2d 1003, 166 Mont 
206. 

Application by former attorney of record 
N.J.—Tagliabue v. Taghabue, 444 A.2d 1117, 183 NJ. 
Super. 547. 

Counsel fees after voluntary 
Fla.—Wiggins v. Wiggins, App. 2 Dist, 417 So.2d 691. 
approved Sup., 446 So.2d 1078. 
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60. Conn.-Waldi v. Walsb, 459 A.2d 515, 190 Conn. 
126. 

Ga.—May v. May, 290 S.E2d 495, 162 GaApp. 560. 
N.Y.—Glassman v. Classman, 245 N.Y.S.2d 298, 41 
Misc.2d 131 

Ohio—Saslow v. Saslow, 147 N.E2d 262, 104 Ohio 
App. 157. 

Order to convey pit^rty 

Conn.—Ivey v. Ivey, 439 A.2d 425, 183 Conn. 490. 

60.5. Ga.-WiHs v. Wills, Ill S.E2d 355, 215 Ga. 
556. 

Mo.—Sharp v. Sharp, App., 416 S.W.2d 691. 

Action for ^Necessaries** not encouraged 
N.Y.—Roscini v. Roscini, 357 N.Y.S.2d 227, 44 A.[:^2d 
254. 

60.15. N.Y.—Pressinger Wigg and Goodstem v. 
Revson, 326 N.Y.S.2d 10, 67 Misc.2d 988. 

R. I.—Pires v. Pires, 227 A.2d 477, 102 R.I. 23. 

67. N.Y.—Ross V. Ross, 215 N.Y.S.2d 905. 
Incidental orders and decrees ineffective 
La,—Moussa v. Landiy, App., 192 So.2d 237. 

Limited divorce 

Ala.—Mullins v. Mullins, CivApp., 416 So.2d 1063. 

67.5. N.H.—Stetson v. Stetson. 171 A.2d 28, 103 
N.H. 290. 

Failure as to residence requirement 
Wash.—Tupper v. Tapper. 388 P.2d 225, 63 Wash.2d 
585. 
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68.10. U.S.— Fefalhaber v. Fehihaber, C.A.FIa., 681 
F.2d 1015, reh. den. 702 F.2d 81. cert den. 104 
S.O. 79, 464 U.S. 818, 78 L.Ed.2d 90. 

S. C.—Nknow V. Nienow, 232 S E2d 504, 268 S.C 161. 
71, N.Y.-Ross V. Ross, 215 N Y.S.2d 905. 



27A CJS 154 


§203 DIVORCE 

Page 882 


llS Ol—Wane v Wane. 99 CalRptr 3a. 492 
P M 13, 6 C3d 461 
Del—HusbMd V Wife, 280 A M 710 
F3a.—Cnbb v Cnbb, App, 261 So 2d 566. 

Ga.—Cwnp \ Aetna Life Ins. Co„ 142 S E.2d 248. 220 
Ga 832. 

Idaho—Smestad v. Sroestad. 484 P 2d 730. 94 Idaho 
181. 

Ill-Hawes V Hawes. 263 N.E2d 625, 130 IIlApp 2d 
546. 

Iowa—Brown v Brown, 269 N.W.2d 819 

Kan —KendaD v. Kendall 585 P 2d 978, 224 Kan 624. 

Ky.—Gaines v. Games, A^).. 566 S.W.2d 814. 

La.—Imperial v. Hardy, 302 So 2d 5 
Md—Daekman v Dackman. 250 A.2d 60, 252 Md 
331. 

Mass.—BUtaer v. Blitzer, 282 N.E2d 918. 361 Mass 
780, 

N.Y.—Loughman v Loughman, 179 N.Y.S.2d 221, 15 
Misc.2d 220—Waters v. Waters, 212 iN.Y.S.2d 856. 
28 M]sc.2d 689—Lussier v. Lussier, 289 N.V.S 2d 
109, 56 Misc.2d 532. 

Ohm—Shonk v. Shonk. 241 N.E2d 178, 16 Ohm Misc, 
123. 

R.I.—Toy V. Toy. 276 A.2d 754. 108 R.L 484. 

Tenn.—Overty v. Overby, 457 S.W.2d 851, 224 Tenn. 
523. 

Tex.-Risch v. Risch. Civ,App.. 395 S.W.2d 709, err. 
dism., app. disra., cert. den. 87 S.Cl 881, 386 U.S. 
10. 17 LEd.2d 703, reh. den. 87 S.Ct 1043, 386 
U.S. 969, 18 LEd.2d 127. 

Wis.—Eule V. Euk, 100 N.W.2d 554, 9 Wis.2d 115, 
cert. den. 80 S.Ct. 1076, 362 U.S. 988, 4 L.Ed.2d 
1021. 

Personal jurisdiction necessary 

^^I^Harrod v. Harrod, 526 P.2d 666, 34 Colo.App. 

Ind.—In re Mairiage of Hudson. App„ 434 N.E2d 107, 
cert den. 103 S.a. 1187, 459 U.S. 1202, 75 
LEd2d 433. 

N H.—Navoiiis v. Navonis, 363 A.2d 420, 116 N.H. 

Long-irm statute 

Ga.-^annen v. PanneU, 290 S.E2d 184, 162 Ga.App. 

N.M.—Worland v. Worland. 551 P.2d 981, 89 N.M. 
291. 

Personal jnnsdiction not shown 
Ca!.—Judd v. Superior Court, Orange County, 131 Cal 
Rptr. 246, 60 C.AJd 38. 

Nonresideiit wife 

Kan.-Perry v. Perry. 623 P.2d 513, 5 Kan.App.2d 636. 

7U. Ara.~Bowart v. Bowart, App., 625 P.2d 920. 
128 Ariz. 331. 

Conn.—Hodge v. Hodge, 422 A.2d 280, 178 Qmn. 308, 

71.10. Tenn.—CJJ5. cited in Barnett v. Baggett, 512 
S.W.2d 292, 294. 
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71.55. Fla.—Roberts v. Roberts, App., 316 So.2d 310. 
La.—Dunn v. Dunn, App., 303 So.2d 580, application 
den.. Sup., 305 So.2d 545. 

Interest on fond deposited with court 
Wis.—Heffernan v. HefTernan, 134 N.W.2d 439 27 
Wis.2d 307. 

Reference to temporary alimony orders 
Ohio—Rahm v. Rahm, 315 N.E2d 495, 39 Ohio 
App.2d 74. 

72 Ala.—Ryan v. Ryan, 104 So.2d 700. 267 Ala. 677. 
Ariz.—Atkinson v. Atkinson, 405 P.2d 919,2 Arlz.App. 

1—Drees V. Drees. 490 P.2d 851. 16 Ariz.App. 22. 
Cal.—Catalano v. Superior Court for Los Angeles 
County, 49 CaLRptr. 57, 239 C.A.2d 641. 

Colo.—Tresaer v. Tresner, App., 496 P.2d 1058. 

D.C—Cole V. Cole, App., 193 A.2d 76. 

Ga.—Swindle v. Swindle, 147 S.E.2d 307, 221 Ga. 760. 
ffi.-Kap« V, Kaput. 214 N.E2d 319, 66 IlLApp.2d 


Ind.-State ex rd. Reger v Superior Court of Madison 
County So 2, 177 N.E2d 908, 242 Ind. 241. 

Inkoff \ Inkoff. 306 NE2d 'l32 159 Ind.App. 
239 

La.—Carpenter v Carpenter, App., 129 So.2d 471. 
Me.—Strater v Strater, 196 A 2d 94, 159 Me. 508 
Md.—Lewis v. Lewis, 149 A.2d 403, 219 Md, 313. 
Mo—Webb V. Webb, App., 475 S W.2d 134—Nixon v. 

Nixon, App., 525 S.W.2d 835 
N Y —Greene v Greene, 336 N.Y.S.2d 560, 7! Misc.2d 
708, mod on oth. grds. 340 N.Y.S.2d 664, 41 
A.D.2d 645. 

N.D.—Orwiefc V. OrwTck. 152 N.W.2d 95 

CJS. cited ia Blair v. District Court of Okla¬ 
homa Cbunty, 594 P.2d 367, 369. 

Wash.—Stnngfellow v. Stringfellow, 333 P.2d 936, 53 
Wash 2d 359—Bennett v. Bennett, 387 P.2d 517, 63 
Wash.2d 404 

Reastm for mle 

(2) Other statements. 

Fla.—Brackm v. Brackin, 182 So.2d 1. 

Ohm—Rahm v. Rahm, 315 N.E2d 495. 39 Ohio 
App.2d 74. 

Finality of decree immaterial 
Fla.—Fort v. Fort, App., 167 So.2d 315. 

Modiiyiag alimony award on change in circum¬ 
stances 

Md.—Quinn v. Quinn, 276 A.2d 425, II MdApp. 638. 
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73. Cok).—Mmhd v. Michel, App., 470 P.2d 919. 
Ky.—Geniert v. Gemeit, 457 S.W.2d 831. 

In Missouri 

(I) Ma—Reeves v. Reeves, App., 399 S.W.2d 641. 

(3) Divorce court has exclusive jurisdiction. 

Mo.—Nelson v. Nelson. App., 516 S.W.2d 574. 

In Ohio 

(3) Hebden v. Hebden, 152 N.E2d 448, 107 Ohio 
App. 184. 

(6) Governed by inocedural rules. 

CMiio—Rahm v. Rahm, 315 N.E2d 495, 39 Ohio 
App.2d 74. 

74. Wis.—Spheeris v. Spheens, 155 N.W.2d 130, 37 
Wis.2d 497, 

Ruling on motion 

Ohio—Rahm v. Rahm, 315 N.E2d 495, 39 Ohio 
App.2d 74. 
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75. Ala.—Sims v. Sims, 45 So.2d 25, 253 Ala. 307, 15 
A.L.It2d 1246—Stairs v. Stairs, 215 So.2d 591. 
283 Ala. 263. 

Idaho—Coombes v. Coombes, 430 P.2d 95. 91 Idaho 
729. 

Iowa—In re Marriage ot Williams, 303 N.W.2d 160. 
Kan.—Olsen v. CHsen, 643 P.2d 1153, 7 Kan.App.2d 
412. 

Ky.—Cadden v. Smith, 264 S.W.2d 71. 

75.5. Ohio—Rahm v, Rahm, 315 N.E2d 495, 39 
Ohm App.2d 74. 

76. Fla,—Coggan v. Coggan. App., 183 So.2d 839. 
Ky.—Cadden v. Smith, 264 S.W.2d 71. 

78. N.Y.—Spellman v, Spellman, 305 N.Y.S.2d 842, 

33 A.D.2d 683. 
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80.5. N.D.—Zundel v. Zundel, 146 N.W.2d 903—Or- 
wmk V. Orwiclc, 152 N.W.2d 95—Doll v. DoU, 162 
N.W.2d 691—Davis v. Davis, 268 N.W,2d 769. 

S.D.—Septka v. Septka. 122 N.W.2d 766. 80 S.D. 299. 

§ 204. -Allowance or Award to 

Husband 

81. Ala.—CJ,S. dted in Davfe v. Davis, 189 So 2d 
158. 160, 279 Ala. 643. 

Grant V. Grant, Civ., 274 So.2d 329, 49 AhtApp. 
559. app. after remand 292 So.2d 660, 52 Ala.App. 


365. cert. den. 292 So.2d 662, 292 Ala. 722, cert, 
den. 95 S.CL 124, 419 US. 867, 42 L.Ed.2d 105. 
Fla.—CJS. dted in Davies v. Davies, App., 113 So.2d 
250, 251. 

Ill—Zalduendo v. Zalduendo, 360 N.E2d 386, 4 Ill, 
Dec. 450, 45 IlI.App.3d 849. 

Ky.—Colley v. Colley, 460 S,W.2d 821. 

N.Y.—Afiastasiadis v. Anastasiadis, 279 N.Y.S.2d 936, 
53 Misc.2d 807. 

Husband not necessarily disentitled 
Ind.—Smith v. Smith, App., 169 N.E2d 130, 131 Ind. 
App.2d 38. 

Temporary alimony statute pertaining to wife 
only as unconstitutional 

Pa.—Henderson v. Henderson, 327 A.2d 60,458 Pa. 97. 
Alimony statute pertaining to wife only valid 
Ga.—Shepherd v. Shepherd, 210 S.E.2d 731, 233 Ga. 
228, cert. den. 95 S.Ct. 1662, 421 U.S. 932, 44 
L.Ed.2d 91. 

La.—Gravel v. Gravel, App., 331 So.2d 580. 

Tex.—Hendricks v. Hendricks, Civ.App., 535 S.W.2d 
668, err. ref. no rev. err., stating Kentucky law. 

Temporary alimony to wives only as constitu¬ 
tional 

La.—Castille v. Castille, App., 358 So.2d 1002. 

Pa.—Com. ex rel. Lukens v. Lukens, 303 A.2d 522, 224 
Pa.Super. 227. 

Award deemed alimony 

Ala.—Evans v. Evans, Civ., 365 So.2d 76. 

82. Ala.—CJS. dted in Bailey v. Bailey, Civ.App., 
345 So.2d 304, 311. 

—CJS. dted in Davies v. Davies, App., 113 So.2d 
250. 251. 

N.Y.—Steinberg v. Stdnberg, 360 N.Y.S.2d 75, 46 
A.D.2d 684. app. dism. 325 N.E2d 871, 36 N.Y.2d 
690, 366 N.Y.S.2d 410—Cemayel v. Gemayel, 405 
N.y.S2d 844, 63 A.D.2d 831 . ^ 

Or.—In re Huston’s Marriage, 534 P.2d 1166, 21 Or. 
App. 332. 

R.I.-Carter v. Carter, 413 A.2d 55, 122 R.I. 793. 

83. Conn.—Luttrell v. Luttrell 439 A.2d 981, 184 
Conn. 307. 

La.—Whitt v. Vauthier, App., 316 So.2d 202, 85 A,L. 
R.3d 930, writ ref.. Sup., 320 So.2d 558, cert. den. 
96 S.Ct. 1429, 424 U.S. 955, 47 LEd.2d 360. 
N.H.—Buckner v. Buckner, 415 A,2d 871, 120 N.H. 
402. 

Utah—Martinett v. Martinett, 331 P.2d 821, 8 Utah 2d 

202 . 

Alimony not justified by circumstances 
Neb.—Dodendorf v. Dodendorf, 181 N.W.2d 438. 186 
Neb. 144. 

Principles of equality between sexes expanded 
concept 

III—Lane v. Lane, 340 N.E2d 705, 35 Ill.App.3d 276, 
cert. den. 97 S.Ct. 238, 429 U.S. 886, ^ L.Ed.2d 
167—Rattray v. Rattray, 357 N.E2d 701, 2 III 
Dec. 534, 43 Ill.App.3d 853. 

Gender based distinction invalid 
U.S.—Orr v. Orr, Ala., 99 S.Ct. 1102, 440 U.S. 268, 59 
L.Ed.2d 306, on remand, Civ.App., 374 So.2d 895, 
writ den.. Sup., 374 So.2d 898, app. dism., cert 
den. 100 S.Q. 993, 444 U.S. 1060, 62 L.Ed.2d 738. 
Ark.—Sweeney v. Sweeney. 593 S.W.2d 21, 267 Ark. 
595. 

La.—Lovell v, Lovell, 378 So.2d 418. 

Neutral application to husbands and wives 
Tex.—Orr v. Orr, Civ.App., 374 So.2d 895, writ den.. 
Sup., 374 So.2d 898, app. dism. and cert. den. 100 
S.Ct. 993. 444 U.S. 1060, 62 EEd.2d 738. 

Ability of wife to pay essential consideration 

Fla.—Buchman v. Buchman, App., 382 So.2d 1337. 

§ 205. Right in General 
Library References 
Divorce <s»208 et sea. 
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15. Ala.—O’Dell v. O’DeU. Civ., 326 So.2d 747. 57 
Ala.App. 185. 

3a.—Brown v. Brown, 160 S.E2d 343. 224 Ga. 90— 
Hunt V. Hunt. 168 S.E 2d 321, 225 Ga. 276. 

Ind.—In re Marriage of Lewis, 360 N.E.2d 855, 172 
lnd.App. 463. 

Iowa—CJ5. dted in Shipley v. Shipley, 182 N W.2d 
125, 128. 

U.—Viscr V. Viser, 146 So.2d 409, 243 U. 706. 

Viser V. Viser. App., 179 So.2d 672—Street v. 
Street, App., 188 So.2d 164—Koon v. Koon, App., 
271 So.2d 893. 

Md.—Stenger v. Stenger, 286 A.2d 552, 14 MdApp. 
232. 

Mo.—Day v. Day, App., 433 S.W.2d 52. 

N.H.—Salito V. Salito, 217 A.2d 181, 107 N.H, 77. 

NJ.—S. V. A., 285 A.2d 588, 118 NJ.Super. 69. 

N.Y.—Hall V. Hall. 201 N.Y.S.2d 237, 10 A.D 2d 886- 
Lemer v. Lemer, 251 N.Y.S.2d 400, 21 A.D.2d 
861. 

Bold V. Bold, 187 N.Y.S.2d 287, 18 Misc.2d 
709—Jones v. Jones, 199 N.Y.S.2d 176—Giam- 
brone v Giambrone, 202 N.Y.S.2d 733. 

N.C.—Wilhelm v. Wilhelm. 259 S.E.2d 319, 43 N.C. 
App. 549. 

Pa,—Phillips V. Phillips, 21 Som. 26—Gerhart v. Ger¬ 
hart, 43 West. 35—Kessel v. Kessel, 36 Ncvthumb. 
LJ. 69. 

Statntes as to temporary and permanent alimo* 
ny distingnished 

La.—Fruehan v. Fniehan, App., 153 So.2d 75—Smith 
V. Smith, 47 So.2d 32. 217 La. 646—Cordaro v. 
Cordaro, App., 168 So.2d 886—McMath v Mas¬ 
ters, App., 198 So.2d 734. 

Statute constitotional 

Conn.—Stem v. Stem, 332 A,2d 78,' 165 Conn. 190. 
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86. In Pennsylvania 

(1) Pa.—^Pupo V. Pupo, 38 Northumb.L.J. 66. 

Rehabilitative alimony defined 

Fla.—Kirchman v. Kirchman, App., 389 So.2d 327. 

N.J.—Turner v. Turner, 385 A-2d 1280, 158 NJ,Super. 
313. 

86.5. Del.—Husband v. Wife, 253 A.2d 67. 

Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 217 Ga. 
234. 

N.Y.—Di Nota v. Di Nota, 217 N.Y.S.2d 724. 

In T .Awiicimta 

(1) La.—Stevens v. Stevens, App., 206 So.2d 558. 

Temporary alimony may be awarded 
to either spouse in need if the other 
spouse has the means to pay.*^*^ 

86.15. Phrasing of statute in terms of gender 
notwithstanding 

La.—Hingle v. Hingle, App., 369 So.2d 271. 

89. Cal.—^Avnet v. Bank of America Nat. Trust and 
Sav. Ass’n, 42 CaLRptr. 616, 232 C.A.2d 191. 

La.—McMath v. Masters, App., 198 So.2d 734. 

Mo.—Folk V. Folk, App., 347 S.W.2d 405, 1 A.L.R.3d 
273—Schneider v. Friend, App., 361 S.W.2d 308. 

N.Y.—Mandel v. Mandel, 190 N.Y.S.2d 149, 8 A.D.2d 
833—Wilkinson v. Wilkinson, 200 N.Y.S.2d 879, 
10 A.D.2d 937, rearg. den. 203 n.y.s.2d 993, 11 
A.D.2d 658-Sehzer v. Seltzer, 228 N.Y.S.2d 901, 
16 A.D.2d 836. 

N.C—Davis v. Davis, 180 S.E2d 374, 11 N.CApp. 
115. 

Statutory prerequisites not met 

N.Y.—McKay v. McKay, 371 N.Y.S.2d 339, 82 
Misc.2d 929. 
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90. La.—de Laveigne v. de Lavergne, App., 244 So,2d 
698, writ ref. 246 So.2d 680, 258 La. 357. 


90S Ga.—Chatsworth Lumber Co v White, 10? 
S E2d 827, 214 Ga. 798 

91.5 Ala—Smith v Smith. Civ , 330 So 2d 439, 57 
Ala.App. 615 

Cal.—Avnet v Bank of America Nat Trust and Sav 
Ass’n, 42 CaLRptr 616, 232 C.A.2d 191—AppUca- 
tion of Hendncks, 85 Cal Rptr 220, 5 CA 3d 793 
Colo.—MacReynolds v. MacReynolds. 482 P.2d 407,29 
Colo.App. 267. 

Ga.—Butler v. Hicks, 189 S.E2d 416, 229 Ga. 72. 
La.—Nelson v. Nelson, App., 311 So.2d 268, am. on 
oth. grds. 318 So.2d 68 

N Y.—Hickey v. Hickey. 194 N.Y.S.2d 606, 20 Misc.2d 
289—Edwards v. Edwards, 332 N.Y.S 2d 295, 69 
Misc.2d 1052. 

Pa.—Oswald v. Oswald, 397 A.2d 7, 263 Pa.Saper. 85. 

Markley v. Maricley, 35 Northumb.LJ. 178 
Consideration of certain elements 
Pa.—Bees v. Bees, 386 A.2d 114, 255 Pa.Super. 19. 
91.10. Ala.—^Thompson v. Thompson, Civ., 337 
So.2d 1. 

Ga.—Brown v. Brown, 160 S.E2d 343, 224 Ga. 90. 
U.—Ward V. Ward, 339 So.2d 839. 

Pa.—Bachman v. Bachman, 28 Leh.LJ. 248. 

Va.—Jacobs v. Jacobs, 254 S.E2d 56. 219 Va. 993. 
Upkeep, taxes and insurance 
Ga.—Hewlett v. Hewlett, 140 S.E2d 898, 220 Ga. 656. 
No authority to compel alimony or support for 
husband 

Conn.—^Stem v. Stem, 332 A.2d 78, 165 Conn. 190. 

Statute ccmstmed 

N.Y.—Navagata v. Navagata, 415 N.Y.S.2d 372, 99 
Misc.2d 90. 

91.15. Pa.—Wcchsler v. Wechsler, 363 A.2d 1307, 
242 Pa.Supcr. 356. 

92. Statute authorizing 

N.C —Yearwood v. Ycarwood, 214 S.E2d 95,287 N.C. 
254. 

93. N.Y.—letter v. Jcttcr, 323 N.Y.S.2d 305, 66 
Misc.2d 879. 

94S III-Dejoie v. Dejoie, 286 N.E2d 38. 6 Ill. 
App.3d 381. 

pi^e 890 

An order for payment of temporary 
alimony may be. resettled to include 
service of the order upon the hus¬ 
band’s attorney.’*^ 

94 J5. Motion granted though provision unnec¬ 
essary for sequestration 
N.Y.—Hayes v. Hayes, 204 N.Y.S.2d 195. 

95, Cal.—See v. Superior Court In and For Los Ange¬ 
les County, 10 Cal.Rptr. 634, 359 P.2d 32,55 C2d 
279. 

Okl.—Turner v. Turner, 330 P.2d 371. 

97. Ga.—Thome v. Thome, 127 S.E2d 916, 218 Ga. 
359. 

§ 206. Discretion of Court 

99. Mandatory duty 

La.—Fruehan v. Fniehan, App., 153 So.2d 75—Corda¬ 
ro V. Cordaro, App., 168 So.2d 886. 

99 Del.—Gilbert v. Gilbert, 185 A.2d 73, 5 Storey 
138. 

Ohio—DaUey v, Dailey, App., 161 N.E2d 403. 
Wash.—Friedlander v. Friedlander, 494 P.2d 208, 80 
Wash,2d 293. 

1. Ala.—Ryan v. Ryan, 123 So.2d 102, 271 Ala. 243, 
100 A.L.R.2d 919. 

Cal.—Crook v. Crook. 7 Cal.Rptr. 892, 184 C.A.2d 
745—Avnet v. Bank of America Nat. Trust and 
Sav. Ass'n, 42 CaI.Rptr. 616, 232 C.A.2d 191— 
Hansen v. Hansen, 43 Cal.Rptr. 729. 233 CA.2d 
575—Application of Hendricks, 85 CaLRptr. 220, 5 
C.A.3d 793. 

Colo—Pugh V. Pugh. App., 4fl P.2d 639. 
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Del—Gilbert v Gilbert, 185 A 2d ?3, 5 Storey 138 
Fla.—Burger v Burger, 166 So 2d 433, conf. to 166 
So 2d 694. 

Conley v Conley, App., 113 So 2d 448—Grace 
\ Grace, App., 162 So 2d 314—Coggan \ Coggan, 
App, 183 fa.2d 839—Rouse v Rouse, App., 192 
So.2d 77—Gordim v Gordem, App, 192 So 2d 514 
Ga.-Chlupacek v. Chlupacek, 175 S E 2d 834, 226 Ga. 
544—Goldman v Goldman, 196 S E2d 427, 230 
Ga. 245 

Ill—Rabin v. Rabin, 206 N.E2d 850, 57 Ill.App 2d 
193—Varap v. Varap. 222 N.E.2d 77, 76 Ill.App.2d 
402—D^e V Dejoie, 286 N.E 2d 38. 6 IlLApp 3d 
381. 

Ind-Castor v. Castor. 333 N.E2d 124. 165 Ind App. 
520 

La.—Daly v. Daly, App., 164 So 2d 391—Turner v. 
Agnello, App., 174 So.2d 227—Viser v Viser, 
App., 179 &.2d 672—Smith v. Smith, App., 185 
So-2d 830—Festervan v Festervan, App., 197 
So.2d 423—McMath v. Masters, App., 198 So.2d 
734—Burke v. Burke, App, 206 So.2d 799— 
Gardes v. Gardes, App., 249 So.2d 221. 

Minn.—Schafer v. Schafer, 144 N.W.2d 590, 275 Minn. 
554. 

Mo.—Kaye v. Kaye, App., 327 S.W.2d 496—Knauss v. 

Knauss, App., 425 S.W2d 713. 

Nev.—CJ.S. cited in Engebretson v. Engebretson, 338 
P.2d 75, 77, 75 Nev. 237. 

N.Y.—McAlphm v. McAlphin, 268 N.Y.S.2d 574. 25 
A.D.2d 674—Frank v. Frank, 274 N.Y.S.2d 294, 
26 A.D.2d 837—Floss v. Floss, 308 N.Y.S.2d 409, 
34 A.D.2d 592—Bigley v. Bigley, 329 N.Y.S.2d 
650, 38 A.D.2d 828. 

N.C.—Shannon v. Shannon. 151 S.E2d 613, 268 N.C. 
714. 

Speck v. Speck. 168 S.E.2d 672, 5 N.C.App. 
296—Shoaf v. Shoaf. 212 S.E2d 672, 25 N.C.App. 
311. 

Ohio—Dailey v. Dailey*, App., 161 N.E.2d 403—Rahm 
V. Rahm, 315 N.E2d 495, 39 Ohio App.2d 74. 
Pa.—Hammond v. Hammond. 233 A.2d 628, 210 Pa. 
Super. 386. 

Phillips V. Phillips, 21 Son. 26—Gerhart v. Ger¬ 
hart, 43 West. 35—Weiner v. Weiner, 29 Leb.L.J. 
373—Degerberg v. Degerberg, 78 Montg. 372— 
Shoemaker v. Shoemaker, 79 Montg. 314, alTd. 184 
A.2d 282, 199 Pa.Super. 61—Lindenmuth v. Lin- 
denmuth, 31 Leh.LJ. 45. 

S.C—Nienow v. Nienow, 141 S.E.2d 648, 245 S.C. 542. 

Great discretion 

La.—Bernard v. Bernard, App., 300 So.2d 499. 
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2. Sound judicial discretion 

Fla.—Ginsberg v. Ginsberg, App., 113 So.2d 565. 
Ind.—Becker v. Becker, 216 N.E2d 849, 141 Ind.App. 
562. 

3. Fla.—Ginsberg v. Ginsberg, Afqi., 113 So.2d 218— 
Voss V. Voss. App., 169 So.2d 351. 

La.—Stansbury v. Stansbury, App., 258 So.2d 170. 
Md.—Moore v. Moore, 145 A.2d 764, 218 Md. 218. 
Mo.-Gross v. Gross, App., 319 S.W.2d 880. 

N.Y.—Frost v. Frost, 328 N.Y.S.2d 77, 38 A.D.2d 786. 
N.C—Hall v. Hall, 108 S.E2d 487, 250 N.C. 275— 
Shannon v. Shannon, ISl S.E2d 613, 268 N.C. 
714. 

Discretion held not abused 
(1) Ark.—Livingston v. Livingston. 449 S.W.2d 396, 
247 Ark. 1137—Womack v. Womack, 449 S.W.2d 399, 
247 Ark. 1130. 

Cal.—Machado v. Machado, 20 Cal.Rptr. 161, 201 
C.A.2d 154—Avnet v. Bank of America Nat. Trust 
and Sav. Ass’n, App., 42 Cal.Rptr. 616,232 CA.2d 
191. 

Fla.—Ginsberg v. Ginsberg, App., 113 So,2d 565— 
Saunders v. Saunders, App., 183 So.2d 239—No- 
vack V. Novack, App., 196 So.2d 499—Daniel v. 
Daniel, App., 243 So.2d 247. 

Ga.-Chambless v. Chambless, 105 S.E.2d 221, 214 Ga. 
431—Brock V. Brock, 186 S.E2d 537, 228 Ga. 
500—Bartlett v. Bartlett, 186 S.E2d 754. 
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III —Vamp \ Varap, 222 N.E2d T 6 III App jA 402 
La-—Viser v Viser, App. I T9 So 2d 672—Kcncson v 
Madeiey, App, 1S5 So 2d 868 —Kramer \ Kram¬ 
er. App. 245 So 2d 8i2—Bo>d v Boyd. App.. 304 
So.2d 739—Broussard \ Uger, App, 308 So 2d 
875. 

Mo.—Kaye v. Kaye, App, 327 S.W 2d 496 
Mo —0‘Bnen v O'Bnen. Af^. 485 S W 2d 674 
N Y.—Hatala v Hatala, 197 N.Y.S2d 493, 10 AD 2d 
757—Dubm v Dubin. 222 NYS2d 116. 14 
A.D.2d 923—Lazar s. Lazar, 268 N.Y S.2d 871. 25 
A.D.2d 729—Liberty v. Ltbeny, 325 N Y S 2d 247, 

37 A.D.2d 887. 

N C.-Shoaf ^ Shoaf, 212 S.E2d 672, 25 N CApp 
311 

(2) Ga.—Roehrman v. Roehrman. 131 S.E.2d 558. 
219 Ga. 52—Gray v Gray, 177 S E2d 575, 226 Ga. 
767—Huguenin v. Huguenin, 192 S.E.2d 336, 229 Ga. 
459. 

Ind.-Bccker \ Becker, 216 NE2d 849, 141 IncLApp 
562. 

N.Y.—Gussack Gussack, 204 NY.S.2d 907, 11 

A.D.2d 770 

OkL—Shook V Shook. 352 P.2d 376. 

RJ.—Wattman v. Wattman, 288 A.2d 263, 109 R.I. 
538. 

S.C—Nienow v, Kienow, 141 S E2d 648, 245 S.C. 542 
Wis.-Winiams v. WiDiams. 171 N.W.2d 902, 44 
W!S.2d 651. 

(3) Other matters. 

Colo.—Groussman v Groussman, 428 P.2d 920, 163 
Cok), 144. 

Danneberg v. Dannebeig, App., 495 P.2d 1155. 
N.C—^Dtxon V. Dixon, 170 S.E2d 561, 6 N.CApp. 
623. 

Okl.—Frankovich v. Frankovich, 459 P.2d 583. 

Wash.—Wagner v. Wagner, 461 P.2d 577, 1 Wash-App. 
328. 

Discretion Ihdd abused 

(1) Ga.—^lohnson v. JrAnson, 126 EE2d 229, 218 
Ga. 28. 

N.Y.—McAJphin v. McAlphin, 268 N.Y.S.2d 574, 25 
A.D.2d 674—Perless v. Perless, 308 N.Y.S.2d 116, 
33 A.D.2d 1013—Bernstein v. Bernstein, 319 N.Y. 
S.2d 376, 36 A.D.2d 620—Lewis v. Lewis, 323 
N.Y.S.2d 864, 37 A.D.2d 725—Gardner v, Gard¬ 
ner. 325 N.Y.S.2d 522, 37 A.D.2d 778. 

(2) N.Y.—BarchofT v. Barchoff, 235 N.Y.S.2d 448, 
18 A.D.2d 660—Guerricro v. Guerriero, 336 N.Y.S.2d 
268. 40 A.D.2d 684. 

Pa.—Kayaian v. Kayaian, 297 A.2d 136, 223 Pa.Super. 
103. 
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3,5. Md—Hall v. Hall, 362 A.2d 648. 32 Md.App. 
363. 

4. Idaho—Shepard v. Shepard, 497.P.2d 321,94 Idaho 
734. 

Ill-Rabin v. Rabin. 206 N.E2d 850, 57 IlLApp.2d 
193 —^Varap v. Varap, 222 N.EJtd 77,76 IIIAi^.2d 
402. 

La.—McMatb v. Masters, Ar>., 198 Sa2d 734—^Stans- 
buiy V. Stansbury, App., 258 So.2d 170. 

MkE—Butgerett v. Butgereit, 154 N.W.2d 612,8 Mkh. 
App. 246. 

N.Y.—Frank v. Frank, 274 N.Y.S.2d 294, 26 A.D.2d 
837. 

N.C—Sprinkle v. Sprinkle, 193 S.E.2d 468. 17 N.C. 
App. 175, 60 A.L.R.3d 719—Newsome v. New- 
some, 207 S.E.2d 355, 22 N.C.App. 651. 

Wash.—Kelso v. Kelso, 448 P.2d 499, 75 Wash.2d 24. 
Award denied 
( 2 ) Other statements. 

N,Y.—DeGasper v. DeGasper, 298 N.Y.S.2d 297. 31 
A.D.2d 886 . 

DiscretioB not abased 

La.—Bernard v. Bernard, App., 300 So.2d 499. 

4JS. Fla.—Novack v. Novack, App., 196 So.2d 499. 
Ga.—Goldniaii v. Goldman, 196 S.E2d 427, 230 Ga. 
245. 

IH.-Dejoie v. 286 N.E.2d 38, 6 ni.App.3d 381. 


Wash -Kelso \ Kelso. 44S P.2d 499. "5 Wash 2d 24 
4.10 Ccmn—Stem Stem. 332 A.2d 78, 165 Conn 

190 

Fla—Belcher v Belcher. 271 So 2d 7. mand. conf to. 
App.. 272 So 2d 852. app after remand 290 So.2d 
126 

Ill-Green v Green, 354 N£.2d 661, 41 Ill.App.3d 
154. 

Mo.—Kaye v Kaye, App., 327 S.W.2d 496 
Nev.— Engebrelson v Engebreison, 338 P.2d 75, 75 
Nev 237 

NC—Spnnkle >. Spnnkle. 193 S.E2d 468, 17 N.C 
App. 175, 60 A.LR.3d 719. 

Pa—Jeffery v. Jeffeiy, 296 A2d 873. 228 Pa.Supcr. 
64—Kayaian v. Kayaian, 297 A.2d 136, 223 Pa.Su- 
per. 103 

Lloyd V Lloyd, 29 Leh.LJ 364—Niles v. Niles, 
12 Bucks 417, 

The court may, within its discretion, 
avrard alimony pendente lite retroac¬ 
tively/ 

4.15. Refiisal of retroactive award not error 

Mo.—Matthes v. Matthes, App., 464 S.W.2d 754. 

§ 207(1), CJondition of Cause 
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6 Mo.—Williams v, Williams, App.. 349 S.W.2d 422. 

§ 207(2). -Prior to Final Hear¬ 

ing 

9. Ga.—Brown v. Brown, 160 S.E2d 343, 224 Ga. 90. 
Ill—Popal V. Popeil. 315 N.E.2d 629, 21 lll.App.3d 
571. 

N.H.—Stetson >. Stetson, 171 A.2d 28, 103 N.H. 290. 
N.Y.—Tobias v. Tobias, 305 N.Y.S 2d 14, 33 A.D.2d 
666 

Crocker v. Crocker. 283 N.Y.S2d 362, 54 
Misc.2d 738. 
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13. Ga.—Hewlett v. Hewlett, 140 S.E2d 898, 220 Ga. 
656. 

14. Ohio—Qair v. Clair, 267 N.E2d 835, 25 Ohio 
Misc. 238. 

TemptNraiy alimony permissible after service of 
smomoos prkw to sendee ai complaint 
N.Y.—B. V. B., 291 N.Y.S.2d 932, 30 A.D.2d 347. 
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§ 207(3). -On Final Hearing 

27J0. Ohio-Rahm v. Rahm, 315 N.E2d 495, 39 
CMik) App.2d 74. 

28. In Alabama 

<2) It has since been held that the award is proper on 
final hearing.—Ex parte Bragg, 2 So.2d 393, 241 Ala. 
214—Davenport v. Davenport, 159 So.2d 204, 276 Ala. 
87. 

Allowance none pro tone 

N.Y.—Goldstein v. Goldstein, 317 N.Y.S.2d 77, 35 
A.D.2d 777. 

§ 207(4). -Pending Appeal 

32.25. Cal.—Simon v. Simon, 67 ChlRptr. 323, 260 
CA.2d 636. 

32.50. Fla.—Rankin v. Rankin, App., 275 So.2d 283. 
Ga.—Chlupacek v. Cblupacdc, 175 S.E2d 834, 226 Ga. 
544. 

Neb.—Rickus v. Rickus, 172 N.W.2d 628, 184 Neb. 
833—Bcrigan v. Berigan, 231 N.W.2d 131, 194 
Neb. 185. 

N.C.—Joyner v. Joyner, 124 S.E2d 724, 256 N.C. 588. 
N.D.—Keller v. Keller, 158 N.W.2d 694. 

Ohio—Rahm v. Rahm, 315 N.E.2d 495, 39 Ohio 
App.2d 74. 

Wash.—Moore v. Mom«, 371 P.2d 630, 60 Wash.2d 62. 
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Wis —Strandberg v. Strandberg, 135 NW.2d 241, 27 
Wis 2d 559 

Neb.—Overton v Overton, 133 N.W.2d 7, 178 Neb. 
267, overruling Schlueter v. Schlueter, 62 N.W.2d 
871, 158 Neb 233. 

R.I.—Mendes v. Mendes, 305 A.2d 97, 111 R.I. 511. 

Separate and distinct proceeding 
(2) Power of court to make award continues during 
pendency of appeal. 

Cal—Bain v. Superior Court for Los Angeles County, 

111 aiRpir. 848, 36 C A.3d 804. 

32.55. ai—Machado v. Machado, 20 CalRptr. 161, 

201 C.A.2d 154 

Fla.—Morton v. Morton, App., 104 So.2d 472. 

Xex.—Bagby v. Bagby, Civ.App., 186 S.W.2d 702— 
Hudson v. Hudson, Civ.App., 308 S.W.2d 140. 

Denial held not abuse of discretion 
(1) Cal—Crook v. Crook, 7 CalRptr. 892, 184 
C.A.2d 745. 

Mo.—Roberts v. Roberts, App. 450 S.W.2d 469. 

Amount held not unreasonable 

Okl-Smyth v. Smyth, 209 P.2d 709. 201 Okl. 694. 

Rule pennissive 

Fla.—Hmes v. Hines, App., 184 So.2d 510. 
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A wife may be awarded temporary 
alimony pending an appeal whether the 
appealing party is the wife or the hus¬ 
band or both parties.^”^ 

32.56. Cal—^Bain v. Superior Court for Los Angeles 
County, 111 CalRptr. 848, 36 C.A.3d 804. 

32.60. Okl—Hall v. Hall, 390 P.2d 509. 

Wash.—^Moore v. Moore, 371 P.2d 630, 60 Wash.2d 62. 
32.70. Neb.—Jhblonski v. Jablonski, 114 N.W.2d 1, 
173 Neb. 544. 

Wash.—Eide v. Hide, 462 P.2d 562, 1 Wash.App. 440. 
Issue being appealed immaterial 
Cal—Bain v. Superior Court for Los Angeles County, 
111 Cal.Rptr. 848, 36 C.A3d 804. 

32.75. Okl-Smyth v. Smyth. 209 P.2d 709, 201 Old. 
694. 

35. N.Y.—Bienstock v, Bienstock, 219 N.Y.S.2d 395. 
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39. Ga.—Stolen v, Staten, 249 S.E.2d 81.242 Ga. 399. 

§ 207(5). -After Final Decree of 

Dismissal 

44. Fla.—Cooper v. Cooper, App., 194 So.2d 278. 
Mo.—Bryan v. Bryan, App., 452 S.W.2d 293. 

Under statute authorizing modification of decree after 
final judgment. 

N.Y.-Gallin v. Stafford, 188 N.Y.S.2d 137, 18 Misc.2d 
786, revd. on oth. grds. 200 N.Y.S.2d 498, 10 
A.D.2d 915, affd. 216 N.Y.S.2d 705, 9 N.Y.2d 894, 
175 N.E.2d 832. 

Action to set aside judgment 
Cal—Coffelt v. Superior Court for Los Angeles County, 
62 CalRptr. 636, 254 C.A.2d 884. 

Petition presented prior to entry 

Del—Husband B. v. Wife B.. Super., 396 A.2d 169. 

Pa.-Oswald v. Oswald, 397 A.2d 7, 263 Pa.Super. 85. 

45. Ga.—Hunnicutt v. Hunnicutt, 108 S.E2d 279,214 
Ga. 834—Tiflotson v. Tillotson, 182 S.E2d 114, 
227 Ga. 593. 

Mo.—CJ.S. cited in Williams v. Williams, App., 349 
S.W.2d 422, 424. 

N.Y.—^Zolinsky v. Zolinsky, 232 N.Y.S.2d 873, 17 
A.D.2d 158. 

Pa—Daly v. Daly, 14 Bucks 370. 

R.I.—Gallup V. Gallup, 205 A.2d 360, 99 R.I. 64. 
Failure to renew motion after decision reserved 
Fla.—Gaer v. Gaer, App., 168 So.2d 789. 
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48.10. N.C—Yow V. YoMk, 89 S E2d 867. 243 N.C 
79. 

§ 208(1). Inquiry into Merits and 
Matters Essential to Al* 
lowance 

49. Cal.—Smith v. Smith, 84 aiRptr 241, 4 C.A.3d 
446. 

Conn.—Zanfis v. Zanfis. 2S3 A.2d 673. 28 Conn.Sup. 
128. 

D.C—Kreuz v. Kreuz, App., 354 A.2d 867 
Ga.—Chlupacek v. Chlupacek, 17S S.E.2d 834, 226 Ga. 
544. 

Ind.-CJ5. cited in Reger v. Reger, 177 N.E2d 901, 
903, 242 Ind. 302, rch. den. 178 N.E2d 749, 242 
Ind. 302. 

U.—Viser v. Viser, 146 So.2d 409, 243 U. 706. 

Serio V. Serio, App., 291 So.2d 466. 

Mo.—BeriHgiia v. Beriaglia, App., 442 S.W.2d 949. 
49.5. N.Y.—Firestone v. Firestone, 190 N.Y.S.2d 744, 

9 A.D.2d 612—B. v. B., 291 N,Y.S.2d 932, 30 
A.D.2d 347. 

Pa.—Tygcr v. Tyger, 27 Fay.LJ. 176. 

§ 208(2). -Prima Facie Case 
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49^. Failure of proctf immaterial under stat¬ 
ute 

N.Y.—Insetta v. Insetta, 245 N.Y.S.2d 133, 20 A.D.2d 
544—Frank v. Frank, A.D., 274 N.Y.S.2d 294. 26 
A.D.2d 837. 

50. N.Y.—Armour v. Armour, 89 N.Y.S.2d 577, 275 
App.Div. 941. 

N.C.--Gardncr v. Gardner. 252 S.E.2d 867, 40 N.C. 
App. 334, cert. den. 254 S.E2d 917, 297 N.C. 299. 

Prima facie case established 
N.Y.—Santalla v. Santalla, 300 N.Y.S.2d 496. 32 
A.D.2d 629. 

Evidence held to audiorize allowance 
N.Y.—Skolnick v. Skolnick, 204 N.Y.S.2d 63. 24 
Misc^d 1077. 

58. Fla.—^Valentine v. Valentine, App., 244 So.2d 503. 
Affidavits relating to finances 
N.Y.—Crocker v. Crocker, 283 N.Y.S.2d 362, 54 
Misc.2d 738. 
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65J1. N.C.—Gardner v. Gardner, 252 S.E2d 867, 40 
N.CApp. 334, cert. den. 254 S.E2d 917,297 N.C 
299. 

70. Wife defendant or hnsband defendant 

S.C—^Armaly v. Armaly. 266 S.E2d 68, 274 S.C. 560. 

§ 208(3). -Marriage 

7450. Fla.—Grace v. Grace, App., 162 So.2d 314. 
Ky.—Troutman v. Sternberg, 446 S.W.2d 635. 

Tex.—Ex parte Threet, 333 S.W.2d 361, 160 Tex. 482. 

Jurisdictional prerequisite 
(1) Cal.—Carter v. Carter, 13 CaLRptr. 922. 192 
C.A.2d 838. 
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75. Colo.—Harris v. Harris, 466 P.2d 70, 171 Colo. 
233. 

Tex.—Ex parte Threet, 333 S.W.2d 361, 160 Tex. 481 

75.10. Cal.—Hudson v. Hudson. 344 P.2d 295, 52 
C2d 735. 

Colo.—Harris v. Harris, 466 P.2d 70, 171 Colo. 233. 

75J5. Estoppel 

(1) N.Y.—Marum v. Marum, 170 N.Y.S.2d 185, 10 
Misc.2d 695, rcvd. on oth, grds. 180 N.Y.S.2d 229, 7 
A.D.2d 654. 
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765. In New York 

(9) Other matters 

N Y.—Iverson v Iverson, 247 N.Y.S 2d 960,42 Misc.2d 
338 

page 903 

81 N.Y —Unowitz v Unowitz, 210 N.Y.S 2d 286. 

82. TenUtive establishment 

Tex-Ex parte Threet, 333 SW.2d 361, 160 Tex. 482 
825. Mo —Preston v Preston, App., 342 S.W.2d 956 
—McGrath V. McGrath, App.. 387 S.W.2d 239. 
Tex —CJ5. quoted in Ex parte Threet, 333 S.W 2d 
361, 364, 160 Tex. 482. 

83. Fla.—Grace v. Grace, App.. 162 So.2d 314. 

Tex—CJ5. looted in Ex parte Threet, 333 S.W.2d 

361, 364. 160 Tex. 481 

84. Cal.—Avnet v.'Bank of America Nat Trust and 
Sav. Ass’n, 42 Cal.Rptr. 616, 232 CA.2d 191. 

Colo.—Hams v. Hams, 466 P.2d 70, 171 Colo. 233 
84.10. Evidence held insufficient 
(2) Other evidence. 

Mo.—McGrath v. McGrath. App., 387 S.W.2d 239. 

84.15. Mo.—Preston v. Preston, App., 342 S.W.2d 
956. 

page 904 

895. Cal.—Avnet v. Bank of America Nat. Trust and 
Sav. Ass’n, 42 Cal.Rptr. 616, 232 C.A.2d 191. 
89.40. Cal.—Carter v. Carter. 13 Cal.Rptr. 922, 192 
C.A.2d 838. 

§ 208(4). -Separation 

90. N.Y.—Rothenberg v. Rothenberg, 185 N.Y.S.2d 
594, 8 A.D.2d 703—Baker v. Baker. 228 N.Y.S.2d 
470, 16 A,D2d 409. 

91. N.Y.—Baker v. Baker, 228 N.Y.S.2d 470. 16 
AD.2d 409. 

Judicial intervention 

N.Y.-Ross v. Ross, 264 N.Y.S.2d 485, 24 A.D.2d 125. 
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92.15. IlI.-Roback v. Roback, 207 N.E.2d 130, 59 
ni.App.2d 222. 

N.Y.—Sholnick v. Skolnick, 204 N.Y.S.2d 63, 24 
Misc.2d 1077—Josephs v. Josephs, 218 N.Y.S.2d 
703. 

§ 208(5). -Wife’s Necessity 

93.50. La.—Levine v. Levine, App., 373 So.2d 1380. 
Mo.—Schneider v. Friend, App., 361 S.W.2d 308— 
O'Brien v. O'Brien, App., 485 S.W.2d 674. 

N.Y.—Mendelsohn v, Mendelsohn, 321 N.Y.S.2d 477, 
36 A.D.2d 952. 

N.C—^Hmton v. Hinton, 195 S.E2d 319, 17 N.CApp. 
715. 

Pa.—^Kessel v. Kessel, 36 Northumb.LJ. 69. 

Pregnant 

La,—Morris v. Morris, App. 3 Cir., 413 So.2d 285. 
93.55. Fla,—Grace v. Grace, App., 162 So.2d 314. 
La.—^St. JuUen v, LeBlanc, App., 146 So.2d 296—Frue- 
han v. Fruehan, App., 153 So.2d 75—Chauvin v. 
Chauvin, App., 282 So.2d 869. 

N.Y.—Weaver v. Weaver, 323 N.Y.S.2d 536, 37 A.D.2d 
614. 

N.C—Peoples v. Peoples, 179 S.E2d 138,10 N.CApp. 
402—Fore v. Fore, 189 S.E2d 520, 15 N.CApp. 
226—Cabe v. Cabe, 201 S.E2d 203, 20 N.C.App. 
273—Simmons v. Simmons, 205 S.E2d 582, 22 
N.CApp. 68—Painter v. Painter, 208 S.E2d 431, 
23 N.CApp. 220—Cornclison v. Cometison, 266 
S.E2d 707, 47 N.CApp. 91. 

Pa.—^Markley v. Markley, 35 Nortbumb.LJ. 178. 
S.C.—Cannarella v. CannarcIIa, 273 S.E2d 529, 275 
S.C. 516. 

Basic inquiry 

Mo.—O'Brien v. O'Brtea, App., 485 S.W.2d 674. 


94. Award improper when only one factor con¬ 
sidered 

N C —Rickenbaker v Rickenbaker, 204 S £ 2d 198, 21 
N.C App 276, app. after remand 222 S E 2d 463, 

28 N C App 644. mod. on oth grds. 226 S.E 2d 
347. 290 NC 373. 

95. Fla.—Mohammad v. Mohammad, App, 371 
So 2d 1070. 

La.—Desormeaux v Bngnac, App. 3 Cir., 408 So.2d 32. 
Mo —Gross V Gross, App ,319 S.W.2d 880—McGrath 
V, McGrath, App., 387 S.W.2d 239—Knauss v. 
K-nauss, App, 425 SW.2d 713. 

N Y -Mtshler v Mishler, 22! N Y S 2d 39, 31 Misc.2d 
695 

N D-Fischer v. Fischer, 1139 N.W 2d 845. 

Pa —Chambers v. Chambers, 149 A.2d 532, 188 Pa.Su- 
per. 506. 

Colton V. Colton, 23 D & C.2d 80, 10 Bucks 
176—Gerhart v. Gerhart, 43 West. 35. 

Statute construed 

Md.—Flanagan v. Flanagan, 288 A.2d 225, 14 Md.App. 
648, app after remwid 299 A,2d 520, 17 Md.App, 
90, affd. and remd. 311 A.2d 407, 270 Md. 335. 
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96. Cal.—In re Fawcett’s Estate, 43 CaLRptr. 160, 
232 C.A.2d 770. 

Fla.—Gordon v. Gordon, App., 192 So.2d 514. 

La.—Schmidt v. Schmidt, App., 210 So.2d 149. 

N.Y.—Hirschbcrg v, Hirschberg, 182 N.Y.S.2d 49, 7 
A.D.2d 869—Fried v Fried, 244 N.Y.S.2d 481, 19 
A.D.2d 840—Kaplan v Kaplan, 267 N.Y.S.2d 844, 
25 A.D.2d 563—Katzman v. Katzman, 284 N.Y. 
S.2d 362, 28 A.D.2d 1134—Light v. Light, 285 
N.Y.S.2d 217, 29 A.D.2d 540—Swmson v, Swin- 
son. 287 N.Y.S.2d 142, 29 A.D.2d 693—Fink v. 
Fink, 333 N.Y.S.2d 655, 39 A.D.2d 963. 

Graham v Graham. 249 N.Y.S.2d 899, 43 
Misc.2d 89—Wolfson v. Wolfson, 284 N.Y.S.2d 
328, 55 Misc.2d 86. 

Need not shown 

(1) Fla.—^Novack v. Novack, App., 196 So.2d 499. 
N.Y.-Ross V. Ross, 264 N.Y.S.2d 485, 24 A.D.2d 125. 
97.5. La.—Smith v. Smith, App., 382 So.2d 972. 

Mo.—Mince v. Mince, App., 481 S.W.2d 610. 

N.Y —Scheideler v. Scheideler, 203 N.Y.S.2d 109, 10 
A.D.2d 991—Swinson v. Swinstm, 287 N.Y.S.2d 
142, 29 A.D.2d 693—Spellman v. Spellman, 305 
N.Y.S.2d 842, 33 A.D.2d 683—Lee v. Lee, 339 
N.Y.S.2d 738, 41 A.D2d 557. 

Graham v. Graham, 249 N.Y.S.2d 899, 43 
Misc.2d 89—Loccke v. Loccke, 302 N.Y.S.2d 699, 
60 Misc.2d 281—Edwards v. Edwards, 332 N.Y. 
S.2d 295, 69 Misc.2d 1052. 

Defendant sponse or supporting ^loose not basis 
N.C.—Hogue V. Hogue, 202 S.E.2d 327, 20 N.C.App. 
583. 

97,10. N.Y.—Scheideler v. Scheideler, 203 N.Y.S.2d 
109, 10 A.D.2d 991—Kronenberg v. Kronenberg, 
203 N.y.S.2d 217, 10 A.D.2d 987. 

N.C.—^Sprinkle v. Sprmkle, 193 S.E.2d 468, 17 N.C. 

App. 175. 60 A.L.R.3d 719. 

97.15. Ncv.—Engebretson v. Engebretson, 338 P.2d 
75, 75 Nev. 237. 

N.C.—Sprinkle v. Sprinkle, 193 S.E2d 468, 17 N.C. 

App. 175, 60 A.L.R.3d 719. 

Pa,—Hohwieler v, Hohwieler, 8 Bucks 19. 

Sale of all assets not required 

Mo.—Butler v. Butler, App., 379 S.W,2d 175. 

97,20. N.C.—Gardner v. Gardner. 252 S.E2d 867,40 
N.C.App. 334. cert. den. 254 S.E2d 917, 297 N.C. 
299. 

97 J5. N.C—Gardner v. Gardner, 252 S.E2d 867,40 
N.CApp. 334, cert. den. 254 S.E.2d 917, 297 N.C 
299. 
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97.30. Fla.—Grace v. Grace, App., 162 So.2d 314. 
Hawaii—Richards v. Richards, 355 P.2d 188, 44 Haw. 
491. 
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La.—Scott V. Sc<«t, Af^, 174 So 2d 193 applicauon 
den. !?5 So 2d 646. 24^ La. 1033—Warren \ 
Warren, App, 180 So-2d 9S—Lachne> v L^hne^. 
App., 29! So 2d 925 

Mo—Carr v Carr, App, 480 S W 2d 317 
S Y.—Swtnson v S«tnson, 287 N Y S 2d 142, 29 
A.D.2d 693--Okpaku v Okpaku, 359 NYS2d 
310, 45 A.D.2d 951. app. dism 321 N,E2d 554, 35 
NV.2d 820, 362 N.Y52d465 
Pa—McCormick v. McCormick, 195 A 2d 851, 202 
Pa.Super. 250. 

Hohwieler v. Hohwieler, 8 Bucks 19 
Withoat sabstaadally depietiag her separate es¬ 
tate 

N.Y.—Weinberg v. Weinberg, 256 N.Y.S.2d 371, 23 
A.D.2d 569. 

97,35. N.Y.—Horn v. Horn, 428 N.Y.S2d 301, 76 
A.D.2d 826. 

97,40. Iowa—Elliott v. Elliott, 147 N.W 2d 907. 259 
Iowa 1286 

Husband allowed credit for commumfy funds in 
wife’s possession 

La.—Cumpton v. Cumpton, App., 283 So.2d 846. 

97.45. Fla. — Grace v. Grace, App., 162 So.2d 314. 
Hawaii—^Richards v. Richards, 355 P.2d 188, 44 Haw. 
491—Fowler v. Fowler, 424 P.2d 671, 49 Haw. 
576. 

Ill.—Eule V. Eule, 320 N.E2d 506, 24 in.App.3d 83. 
Ind.—In re Marriage of Lewis, 360 N.E2d 855, 172 
Ind.App. 463. 

N.Y.—Mendelsohn v. Mendelsohn, 321 N.Y.S.2d 477. 
36 A.D.2d 952 

9730. La. — ^Warren v. Warren, App., 180 Sa2d 98— 
Haigrove v. Hargrove, App., 272 So.2d 394. 
N,Y.—Walker v. Walker. 235 N.Y S.2d 850, 18 A.D.2d 
684. 

97, d0. N.C-SprinkIe v. Sprinkle, 193 S.E2d 468. 17 

N.C.App. 175, 60 A.ER,3d 719. 

97,65. Pa.—Bachman V; Bachman, 28 Leh.LJ. 248. 

98, La.—Mouton v. Mouton, App., 372 So.2d 771. 

99, Nev.—CJ3, quoted in Engebretson v. Engdiret- 
son, 338 P.2d 75, 76, 75 Nev. 237. 

N.Y.—Polokoff V. Polokoff. 226 N.Y.S2d 597. 34 
Misc.2d 414. 

Separate estate held not to bar award 

(3) Other instances. 

N.Y.—Ernst V. Ernst, 243 N.Y.S.2d 917, 40 Misc.2d 
934. 

pi^ 908 

1. CaL — ^Avnet v. Bank of America Nat. Trust and 
Sav. Ass’n, Apq>., 42 CaLRptr. 616, 232 C.A.2d 
191. 

Fbu—Grace v. Grace, App,, 162 So.2d 314. 

La.—McMath v. Masters, App., 198 So.2d 734. 

Mo.—Roberts v. Roberts, App., 450 S.W2d 469. 
Nev.—CJ jS. quoted in Engdnetson v. Engebretson, 338 
P.2d 75. 76, 75 Nev. 237. 

N.Y.—Polokoff V. Polokoff, 226 N.Y.S.2d 597, 34 
Misc.2d 414. 

13. N.Y.—Budowsky v. Budowsky, 201 N.Y.S.2d 
627, 24 Misc.2d 137. 

4. Mo.—McGrath v. McGrath, App., 387 S.W.2d 239. 
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8. Ind. — In re Marriage of Lewis, 360 N.E2d 855, 172 
Ind.App. 463. 

La.—Ward v. Ward, 339 So.2d 839. 

Award denied 

Ariz.—^Evoson v. Everson, 537 P.2d 624, 24 Ariz.App. 
239. 

Iowa—Elliott V. Hliott, 147 N.W.2d 907, 259 Iowa 
1286. 

La.-mielk> v. BiteUo^ 121 So.2d 728, 240 U. 158. 

Ladmey v. Lachney, Ai^., 291 So.2d 925. 
N.Y.—Katz v. Katz, 321 N.Y3.2d 524, 36 A.D.2d 
857-Lee v. Lee, 339 N.Y.S.2d 738, 41 A.D.2d 
557, 


9 NY-Lewis V Lewis, 325 NY-SM 864, 37 

.A.D Id "25. 

Loccke V Loccke, 302 N Y.S 2d 699, 60 Misc 2d 
281-Gukcs V Gilkes, 307 NYS.2d 941. 62 
Misc2d 10 

10 U —Bildlc V Bilelio, 121 So 2d 728, 240 La. 158. 

St. Julicn v LeBlanc, App., 146 So 2d 296 
133 N.Y —ApplofT V. Apploff. 287 N.Y.S.2d 486. 55 
Misc2d 781 

NC—Davis \ Davis, 180 S.E2d 374, 11 N.C.App 
115. 

Pa.—Pupo V Popo. 38 Norihumb.LJ. 66. 

§ 208<6). -Husband’s Ability to 

Pay 

13.50 Mo —Kaye v. Ka>e, App., 327 S.W.2d 496— 
Carr v Carr, App.. 480 S WJd 317. 

N.Y —Mishler v. Mishler, 221 N Y.S.2d 39, 31 Misc.2d 
695. 

Pa—Colton V Colton. 23 D. & C.2d 80, 10 Bucks 
176—Gerhart v. Gerhart. 43 West. 35. 

Estate by entirety 

Mo.—Schneider v. Fnend, App., 361 S.W.2d 308. 

14. Fla—Gordon v. Gorckm, Sup., 192 So.2d 514. 
III.—Popeil V. Popeil. 315 N.E2d 629, 2! in.App.3d 
571. 

N.Y.—Kruchten v. Kruchten, 187 N.Y.S.2d 251, 20 
MiseJd 141. 

Pa.—WechSler v. Wechsler, 363 A.2d 1307, 242 Pa.Su- 
per. 356. 
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If there is no ccunmunity estate, etc. 

(2) Other matters. 

La.—Cordaro v. Cordaro, Af^., 168 So.2d 886. 

18. Inability on account of extravagant living 

Mo.—Butler v. Butler, App., 379 S.W.2d 175. 

19. La,—LeBlanc v, LeBlanc, App, 405 So.2d 1187. 
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§ 208(7). -Good Faith of Appli¬ 

cant 

2230. Ill.—Roback v. Roback, 207 N.E2d 130, 59 
llLApp.2d 222. 

§ 208(8). -Probable Success in 

Main Suit 

26. Cal.—Hudson v. Hudson, 344 P.2d 295, 52 C.2d 
735. 

lU,—Roback v. Roback. 207 N.E2d 130, 59 IIl.App.2d 

222 . 

N.Y.—Pkws V. Ploss, 308 N.Y.S.2d 409, 34 A.D.2d 592. 

Statute construed 

Del.—J. P. D. V. J. M. D., 413 A.2d 1233. 
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27. N.Y.-Kaplan v. Kaplan, 267 N.Y.S.2d 844, 25 
A.D.2d 563. 

Murray v. Lewis, 178 N.Y.S.2d 88, 13 Mi5c.2d 
346—Fishman v. Fishman, 219 N.Y.S.2d 1007, 30 
Misc.2d 858. 

Reasonable prospect of success held to exist 
(1) Ill.—Roback v. Roback, 207 N.E2d 130, 59 Ill. 
App.2d 222. 

N.Y.—Josephs v. Josephs, 218 N.Y.S.2d 703—Donohue 
v. Donohue. Sup., 236 N.Y3.2d 890. 

Under stntnte imdiabillty of success is no longer die 
critttiott for awarding or denying tempinary alimony, 
allowance as justice requires being proper even whrt-e 
probability oC success is not shown. 

N.V.—Cipriani v. Cipriani, 257 N.Y.S.2d 197. 45 
Misc.2d 500. 
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31.50. La.—Fontenot v Fontenot, App., 175 So.2d 
438—Adams v. Adams, App., 243 So.2d 318, writ 
ref. 245 So.2d 410. 258 La. 212. 

32. N.Y.—Hyman v. Hyman, 392 N.Y.S.Zd 455, 56 
A.D.2d 337. 

33. Fla.—Daniel v, Daniel. App,, 243 So.2d 247. 

Ga.—Collier v. Collier, 183 S.E.2d 769, 228 Ga. 38 
S.C.—Clardy v. Clardy, 222 S.E.2d 771, 266 S.C 270. 

A statutory provision that alimony 
may be allowed notwithstanding mis¬ 
conduct of the wife unless the miscon¬ 
duct would constitute grounds for di¬ 
vorce or separation has been con¬ 
strued.^’^ 

34.16. N.Y.—Pica v. Pica, 417 N.Y.S.2d 528, 70 
A.D.2d 931. 

Where miscondnet is claimed by husband opposing 
application for temporary alimony question for determi¬ 
nation is whether he shows probability of success in 
establishing, by fair preponderance of evidence, such 
misconduct as would constitute grounds for separation 
or divorce in his favor, whether or not he requests such 
relief, 

N.Y —Cipriani v. Cipriani, 257 N.V.S.2d 197, 45 
Misc.2d 500. 

Maintaining a large number of pets 
by the wife in the parties’ home justi¬ 
fies a husband’s withdrawal from . the 
marriage so as to preclude alimony 
pendente lite.^'’-” 

34.30. N.C.—Therrell v. Therrell, 198 S.E.2d 776, 19 
N.CApp. 321. 

§ 209. Defenses and Objections 
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44.50. La.—Bloodworth v. Bloodworth, App., 306 
So.2d 812. 
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53.50. N.Y.— Moat v. Moat, 277 N.Y.S.2d 921, 27 
A.D.2d 895. 

Burkhardt v. Burkhardt, 215 N.Y.S.2d 425, 28 
Misc.2d 976. 

N.C.—Williams v. Wflliams, 134 S.E2d 227, 261 N.C. 
48. 

54. N.Y.—Aronson v. Aronson, 270 N.Y.S.2d 227, 50 
Misc.2d 394. 

57. N.Y.—Aronson v. Aronson, 270 N.Y.S.2d 227, 50 
Misc.2d 394. 

59.5. N.Y.—Botway v. Botway, 78 N.Y.S.2d 62, 273 
App.Div. 948. 

N.C—Williams v. Williams, 134 S.E2d 227, 261 N.C. 
48. 

59.10. N.Y.—Burkhardt v. Burkhardt, 215 N.YIS.24 
425, 28 Misc.2d 976. 
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63 N.Y.—Kulok v. Kulok, 245 N.Y.S,2d 859, 20 
A.D.2d 568. 

N.Y.—Brock v. Brock, 229 N.YS.2d 995, 35 Misc.2d 
124—Aronson v. Aronson, 270 N.Y.S.2d 227, 50 
Misc.2d 394. 
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64.10. N.Y.—Kulok V. Kulok, 245 N.Y.S.2d 859, 20 
A.D.2d 568. 

64.15. N.Y.—Bold v. Bold, 187 N.Y.S.2d 287, 18 
Mi8C.2d 709. 

64J5. N.Y.—Aronson v. Aronson, 270 N.Y.S.2d 227, 
50 Misc.2d 394. 

65. La.—WUliams v. Williams, 331 So.2d 438. 
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N.H.—Parker v. Parker, 448 A.2<1 414, 122 N.H. 658. 

N.Y.—Dominick v. Dominick, 257 N.V.S.2d 309, 23 
A.D.2d 645. 

Pa.—Gerhart v. Gerhart, 43 West. 35. 

Advances from cornmnnity property 

La.—Perez v. Perez, App., 334 So.2d 719. Cert, den.. 
Sup., 338 So.2d 700. 

65.5. Mo.—CJ.S. dted in Knauss v. Knauss, 425 
S.W.2d 713, 717. 

66. Mo.-0’Brien v. O’Brien, App., 485 S.W.2d 674. 

N.Y.-Ross V. Ross, 264 N.Y.S.2d 485, 24 A.D.2d 
125—Malin v. Malm, 326 N.Y.S.2d 30, 37 A.D.2d 
841. 

Pa.—Wechsler v. Wechsler, 36 A.2d 1307, 242 Pa.Su- 
per. 356. 

70. Pa.—Belsky v. Belsky, 175 A.2d 348. 196 Pa.Su- 
per. 374. 

72. Ark.—Ferguson v. Ferguson, 473 S.W.2d 869, 251 
Ark. 585. 

Mo.—O’Brien v. O’Brien, App., 485 S.W.2d 674. 
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72.5. N.Y.—Duboys v. Duboys, 299 N.Y5.2d (M, 32 
A.D.2d 538—Heller v. Heller. 326 N.Y.S.2d 939, 
38 A.D.2d 526, app. after remand 340 N.Y.S2d 
460, 41 A.D.2d 612. 

76. N.Y.—Miller v. MUler, 320 N.Y.S.2d 930, 36 
A.D.2d 832. 

78.10. Pa.—Belsky v. Belsky, 175 A2d 348. 196 Pa. 
Super. 374. 

pinker v. Rinker, 29 Leh.LJ. 415. 
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80.5. La.—McCole v. McCole, App., 383 So.2d 55. 

§ 210. Commencement and Termi¬ 
nation of Allowance 


Pa.—^Zimmerman %. Zimmerman, 13 Cumb. 75, afTd 
195 A.2d 799. 202 Pa.Supcr 176 

91. S.C.—CJJS. dted ia Nienow v. Nienow, 141 
S.E2d 648, 650, 245 S.C 542 

92. Ind.—Castor v. Castor, 333 N E2d 124, 165 Ind- 
App. 520 

La.-CooIey v. Cooley. App. 3 Gr. 411 So.2d 750, 
gr.. Sup., 413 So.2d SOS 

Md.—Abrams v. Abrams, 229 A.2d 103. 246 Md. 588. 
Pa.—^Sanders v. Sanders, 109 P.LJ. 60. 
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92.5. U.S.—Burtoff v. Burtoff. App., 418 A.2d 1085. 
La.—McMath v. Masters, App.. 198 So.2d 734—Dunn 
V. Dunn, App., 303 So2d 580. application den.. 
Sup., 305 So.2d 545. 

Tex.—^Ex parte Davis, Civ.App., 59? S.W.2d 501. 
Discretion not abused 

Ark.—^Livingston v. Livmgston, 449 S.W.2d 396, 247 
Ark. 1137. 

Oral profKWBCdiiait 

Tex.—Ex parte Tarpley, App. H Gist., 636 SW2d 21. 
93. Ga.—Butler v. Hicks, 189 S.E2d 416, 229 Ga. 71 
Order held not provistonal remedy falling at 
hnsband’s death 

Cal.—Wiky v. Wiley, 7 Cal.Rptr. 73, 183 C.A2d 588. 
94 Ga.—Embry v. Embry, 186 S.E2d 104, 228 Ga. 
468. 

N.Y.—Sdigman v. Sdigman, 181 N.Y.S.2d 679, 15 
Misc.2d 840. 

95, Wife’s renaniage held to terminate tem¬ 
porary alimony 

Old.—Durfee v. Durfec, 465 P.2d 161. 

96. Pa.-Bdsky v. Belsky, 175 A.2d 348. 196 Pa-Su- 
per. 374. 

Sanders v. Sanders, 109 P.LJ. 60. 
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Tex —Ex pane Thompson. Civ App. 510 S.W 2d 165 
Wjo —Beckle v Beckle, 452 P.2d 205 

Held not tominated 

NC—JohnscH! V Johnson, 194 SE2d 562, 17 N.C 
App. 398 

99 Ala —Thompson v Thompson, Civ , 337 So 2d 1. 
Ark--Smith V Smith, 365 SW.2d 247, 236 Ark. 141 
U-Viser V. Viser. 138 So.2d 223, aifd. m part and 
revd m part on oih grds., 146 So.2d 409, 243 La. 
706 

Walker v. Walker, 165 So.2d 5, 246 La. 407. 
Worlej V. Worlcj’. App.. 247 So.2d 254-Tannc- 
hill V. Tannehill, App.. 247 So.2d 870, aSbi. 261 
So.2d 619, 261 La. 933—Thevis v Thevis, App.. 
254 So 2d 480. 

Md—Lewis V Lewis, 149 A.2d 403, 219 Md. 313 
>i,Y—Aronson v Aronson, 286 N.Y.S.2d 628, 29 
A.D.2d 732. 

Ohio—Kennedy v Kennedy, App., 197 N.E24 839. 

R.I.—Silva V. Silva, 404 A2d 829 

Merger 

Ra.—Rankin v. Rankin, App., 275 So.2d 283. 

Ohio—Yonally v. Yonally, 341 N.E2d 602, 45 Ohio 
App.2d 122, 74 00.2d 134. 

Payments applied to permanent alimony 
Nd).—Rickus v. Rickus, 172 N.W.2d 628, 184 Nd). 
833. 

Further ord^ necessary 

Tex.—Ex parte Thompson, Civ.App., 510 S.W.2d 165. 

Antomatic termination 

Colo.—Sunshine v. Sunshine, App., 527 P.2d 908. 

La.—Lewis v. Lewis, 404 Sa2d 1230. 

1. Obligation continues after judgment of sep¬ 
aration 

La.—Adams v. Adams, App., 243 So.2d 318, writ ref 
245 So.2d 410, 258 La. 212. 
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214 Ga. 798. 

Iowa—Bork v. Richardson, 289 N W.2d 622 
Mo.—Hibdon v. Hibdon, App., 589 S.W2d 646 
Tex.—Ex parte Shaver, Civ.App., 597 S.W.2d 498 
Provision saving jurisdiction unnecessary 
Me.—Button v. Button, 222 A.2d 245. 

la.. Me.—CJA cited in Button v. Button, 222 A.2d 
245, 247 

Dismissal 

Mich.—Frkke v. Abbott, 118 N.W.2d 473. 368 Mich. 
551, 

123. AIa.«~C.JJS. cited ii Maddox v. Maddox. 160 
So.2d 481, 482, 276 Ala. 197. 

Iowa—CJ jS. cited ia Britven v. Bntven, 145 N.W 2d 
450, 456. 259 Iowa 650. 

La.—Schneider v. Schneider, 121 So.2d 498, 240 La. 93. 

§ 211. Conditional Allowance 

14. Fla.—Freeman v. Freeman, App., 380 So.2d 1176. 
Mo.—Tzinbeig v. Tanberg, App., 631 S.W.2d 681. 

§ 212. Amount of Allowance 

15. Cal.—Hudson v. Hudson, 344 P.2d 295, 52 C.2d 
735. 

La.—Cordaro v. Cordaro, App., 168 So.2d 88b—Viser 
V. Viser. App., 179 So.2d 672-Honie v. Home, 
App., 210 So.2d 380. 

N.Y.—Hall V. Hall, 201 N.Y.S.2d 237, 10 A.D.2d 886. 
Iverson v. Iverson, 247 N.Y.S.2d 96a 42 Misci2d 
338. 

Old.—Shook V. Shook, 352 P.2d 376. 

Pa.—Keller v. Kdler, 162 A.2d 36, 192 Pa.Super. 603. 
Sanders v. Sanders, 109 P.LJ. 60-Pupo v. 
Pupo, 38 Nonhumb.LJ. 66. 

Wash.-Fite v. Fite, 479 P.2d 560, 3 WashApp. 726. 
Credit or ofibet against amount owed wife 
La.—Bruner v. Bruner, App., 356 So.2d 1101, writ er.. 
Sup., 358 So.2d 641. 
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16. Ark.—Mickle v. Mickle, 479 S.W.2d 563, 252 
ArL 468. 

La.—Russ V. Russ, App., 126 So.2d 854.—Fuori v. 

Fuori, App., 316 Sa2d 803. 

Ma—Fields v. Fields, App.. 343 S.W.2d 168. 

IHscretioa held not abused 
Cal-Avnet v. Bank of America Nat, Trust and Sav 
A«X 42 Cal.Rpir. 616, 232 C.A.2d 191. 

Ga.—Mann v. Mann. 209 S.E2d 615, 233 Ga. 22. 
La.-Vaaghan v. Vaughan. App., 286 So.2d 416. 


N Y —Zeiilan v Zestian, 278 N Y S 2d 86. 27 A.D.2d 
84b—Chuba \ Chuba, 2S0 NYS2d 768, 28 
A.D 2d “t: 

SC-Nienow i Nienow, 141 SE.2d 648, 245 S.C 542 

16.10 N V —Salzbcrg v. Salzberg, 238 N.Y S.2d 601. 
IS AD 2d 991—Wdiz V Weltz, 315 N.Y.SZd 
150, 35 A.D 2d 208 

Pa —Bachman v Bachman, 28 Leh L.J. 248. 

17 Md —Schuman v. Schuman, 248 A.2d 876, 252 
Md 13- 

Temporary alimony to cover ex¬ 
penses of litigation should be sufficient 
for that purpose. 

18.10 N.Y.—Viavary \ Vizvary. 220 N.Y.S.2d 601, 
14 A D.2d 807 

19 NC.—Conrad v. Conrad, 113 S.E.2d 912, 252 
N C 412. 

20. Del —Husband v. Wife, 253 A.2d 67. 

Ga.—Walton v Walton, 135 S.E2d 886, 219 Ga 729. 
Ill.-Rohack v. Roback, 207 N.E2d 130, 59 IUApp.2d 
222 - 

La—Russ \. Russ, App., 126 So.2d 854—St. Julien v. 
LeBlanc, App., 146 So.2d 296—Viser v. Viser, 
App, 179 So.2<f 672—Smith v. Smith, App., 185 
So.2d 830—Keneson v Madeley, App., 185 So.2d 
868—Street v. Street, App., 188 So.2d 164—Burke 
V. Burke, Aj^., 206 So.2d 799—^Stansbuiy v. Stans* 
bury, App., 258 So.2d 170—Wittenberg v. Witten¬ 
berg. App., 278 So.2d 921 
Mo.—Knauss v. Knauss, App, 425 S.W.2d 713. 

N.Y.—Schaumber v. Schaumber. 213 N.Y.S.2d 827, 13 
A.D.2d 687. 

Pa.—Colton V. Colton, 23 D. & C2d 80, 10 Bucks 
176—Gerhart v. Gerhart, 43 West. 35—Niles v. 
Niles, 12 Bucks 417. 

Wash.—Mayo v. Mayo. 448 P.2d 926, 75 Wash.2d 36. 

Separation a^eement, etc. 

<2) Other cases 

N.Y.—Yunis V. Yunis, 146 N.Y.S.2d 489,286 App.Div. 
1126. 

Volantary provision for adequate amount to be 
encouraged 

N.Y.—Shapiro v. Shapiro, 188 N.Y.S.2d 455, 8 A.D.2d 
341. 

Needs exceeding ability of husband 
La—Small v. Small, App., 173 So.2d 854—Turner v. 
AgneUo, App, 174 So.2d 227. 

Error to award in excess of amount voluntarily 
paid and accepted 

N.Y.—Bucholtz v. Bucholtz, 349 N.Y.S.2d 789, 43 
A.D,2d 695. 
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20J. Cal.—Van Diest v. Van Diest, 72 Cal.Rptr. 304, 
266 CA.2d 541. 

Conn.—Stem v. Stem, 332 A.2d 78, 165 Conn. 190. 
Ga—Hall v. Hall, 141 S.R2d 400, 220 Ga 677. 

Ill.—Roback v. Roback, 207 N.E2d 130, 59 IllApp.Zd 
222—Eule v. Eulc, 320 N.E2d 506, 24 ni.App.3d 
83. 

Md.—Moore v. Moore, 145 A.2d 764, 218 Md. 218. 

—O’Brien v. O’Brien, App., 485 S.W.2d 674. 

N.Y.—Mishler v. Mishler, 221 N.Y.S.2d 39, 31 Misc.2d 
695. 

Or.—Hofcr v. Hofer, 427 P.2d 411, 247 Or. 82. 

Pa—Colton v. COlton, 23 D. & C.2d 80, 10 Bucks 
176—Krause v. Krause, 24 Monroe LR. 10. 
Shortness of marriage as factor 
Mo.—Berbiglia v. Berbiglia, App., 442 S.W.2d 949. 
Value of wife’s rent free use of home owned by 
both parties 

III.—Ulm v. Ulm, 270 N.E2d 581, 132 Ill.App.2d 726. 

21. N.Y,—Periess v. Perless, 308 N.Y.S.2d 116, 33 
A.D2d 1013. 

Pnrchase of capital assets for wife not required 
Pa—Zimmerman v, Zimmerman, 2 Adams LJ. 150, 
afia. 180 A.2d 97, 198 Pa.Super. 26. 
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22. Cal.—Application of Hendricks, 85 Cal.Rptr. 220 
5 C.A.3d 793. 

25. Ga—Walton v. Walton, 135 S.E.2d 886,. 219 Ga 
729—Hewlett v. Hewlett, 140 S.E.2d 898, 220 Ga 
656. 

La—Small v. Small, App., 173 So.2d 854—Cabral v. 
Cabral, App, 245 So.2d 718—Kimble v. Kimble, 
App., 305 So.2d 700—Johnson v. Johnson, App 
317 So.2d 691. 

Mo.—Knauss v. Knauss, App., 425 S.W.2d 713. 

N.Y.—Lcmer v. Lemer, 251 N.Y.S.Zd 400, 21 A.D.2d 
861. 

Pa—Zimmerman v. Zimmerman, 2 Adams L.J. 150, 
affd. 180 A.2d 97, 198 Pa.Super. 26. 

Gender-nentral manner 

La—Arrendell v. Arrendell, App., 390 So.2d 927. 
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25.10. Pa—Hobwieler v. Hohwieler, 8 Bucks 19. 

25J5. Pa—Uccellini v. Uccellini, 112 P.LJ. 491. 
25.35. Support of wife’s relatives not required 

N.Y.—Dominick v. Dominick, 257 N.Y.S.2d 309, 23 
A.D.2d 645. 

25.40. La—Bernard v. Bernard, App., 300 So.2d 499. 

N.Y.—Hearst v. Hearst, 159 N.Y.S.2d 753, 3 A.D.2d 
706, app. den. 161 N.Y.S.2d 821, 3 A.D.2d 823, 
affd. 146 N.E.2d 792, 3 N.Y.2d 967, 169 N.Y.S.2d 
36—Borchard v. Borchard, 171 N.Y.S.2d 983, 5 
A.D.2d 472, rearg. den. 173 N.Y.S.2d 990. 5 
A.D.2d 989, resettlement den. 178 N.Y.S.2d 598, 6 
A.D.2d 771. 

25.50. Cal.—Meagher v. Meagher, 11 Cal.Rptr. 650, 
190 CA.2d 62. 

La.—Johnson v. Johnson, App., 317 So.2d 691. 

"Available resources” 

Ga—Walton v. Walton, 135 S.E.2d 886, 219 Ga. 729. 

Entire financial condition 

La—Vaughan v. Vaughan, App., 286 So.2d 416. 

25.60. Ill.—Eule v. Eule, 320 N.E2d 506, 24 Ill. 
App.3d 83. 

La—Leavines v. Leavines, App., 224 So.2d 26, applica¬ 
tion den. 227 So.2d 147, 254 La 814. 

Not controlling 

Pa—Kordich v. Kordich, 159 A.2d 274, 192 PaSuDcr. 
33. 
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25.65. La.—Schmidt v. Schmidt, App., 210 So.2d 149 
—Dunn V. Dunn, App., 303 So.2d 580, application 
den.. Sup., 305 So.2d 545. 

No duty 

La—Small v. Small, App., 173 So.2d 854. 

25.75. Md.—Schuman v. Schuman, 248 A.2d 876, 
252 Md. 13. 

Pa—Kordich v. Kordich, 159 A.2d 274, 192 PaSuper. 

27.5. N.Y.—Tobias v. Tobias, 319 N.Y.S.2d 479, 36 
A.D.2d 643—Mendelsohn v. Mendelsohn, 321 
N.Y.S.2d 477, 36 A.D.2d 952. 

27.15, Md.—Ruthcnberg v. Ruthenberg, 182 A.2d 
347, 229 Md. 118. 

N.Y.—Furst v. Furst, 294 N.Y.S.2d 102, 30 A.D.2d 

' 955. 
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37. Particular amounts 

(5) Other particular amounts. 

Fla—Posner v. Posner, 315 So.2d 175. 

Ga—Reynolds v. Reynolds, 123 S.E2d 115, 217 Ga. 
234. 

La—Turner v. Agnello, App., 174 So.2d 227. 

Pa—Kayaian v, Kayaian, 297 A.2d 136, 223 PaSuper. 
103. 

38. Particular amounts 

(1) La.—Tuminello v. Tuminello, App., 308 So.2d 

806. 

(2) Mo.—Knauss v. Knauss, App., 425 S.W.2d 713. 



27A CJS 161 


N.Y.—Guerriero v. Guemero, 336 N.Y.S 2d 268, 40 
A.D.2d 684. 

(6) Pa.—Kesscl v. Kessel, 36 Nonhuinb.LJ. 69 
(12) Other particular amounts. 

Mo.—Click V. Click, App., 336 S W 2d 528. 

N.Y.—Golding v. Golding. 177 N.Y.S.2d 885,6 A.D 2d 
871—Skolnick v. Skolnick, 204 N.Y.S.2d 63, 24 
Misc.2d 1077—Swanton v. Swanton, 216 N Y.S.2d 
507, 13 A.D.2d 989—Lewis v. Lewis. 254 N.Y.S.2d 
188, 22 A.D.2d 860. 

39. Ga.—Walton v. WaUon, 135 S.E.2d 886, 219 Ga. 
729. 

La.—Morris v. Morris, App. 3 Cir., 413 So.2d 285. 
N.Y.—Stein v. Stem, 219 N.Y.S.2d 282. 

Particular amounts 

(5) Ark.—Yohe v. Yohe, 383 S.W.2d 665, 238 Ark. 
642. 

(6) N.C—Joyner v. Joyner, 124 S.E2d 724.256 N.C. 
588. 

(9) III—Rich V. Rich, 322 N.E2d 610, 24 Ill.App.3d 
1083. 

(18) N.Y.—Weinberg v. Wemberg, 256 N.Y.S.2d 
371, 230 Ind. 569. 

(20) lU.—Roback v. Roback, 207 N.E2d 130, 59 
IllApp.2d 222. 

N.Y.—Goldfarb v. Goldfarb, 311 N.Y.S.2d 462, 34 
A.D.2d 774. 

Hoffinan v. Hoffman, 311 N.Y.S.2d 463. 63 
Misc.2d 245. 

(23) N.C—In re Huff's Custody. 157 S.E2d 360, 271 
N.C. 709. 

(25) La.—Sykes v. Sykes, App., 308 So.2d 816. 

Pa.—Niles v. Niles, 12 Bucks 417. 

(27) Mo.—Barnett v. Barnett, App., 413 S.W.2d 1. 
(30) Other amounts. 

Ark.—Brabham v. Brabham, 398 S.W.2d 514, 240 Ark. 
172. 

Fla.—Gary v. Gary, App., 237 SoJd 575. 

Ga.—Hewlett v. Hewlett. 140 S.E2d 898. 220 Ga. 
656—Reynolds v. Reynolds, 126 S.E2d 671, 218 
Ga. 99. 

Idaho—Clements v. Qements, 430 ?2d 98, 91 Idaho 
732. 

m.— Hon^ V. Honor, 256 N.E2d 121, 120 IIl.App.2d 
102, app. after remand 279 N.E2d 751, 3 III 
App.3d 948. 

La.—Smith v. Smith, App., 185 So.2d 830—Festervan 
V. Festervan, App., 197 So2d 423—Cabral v. Ca* 
bral, App., 245 ^.2d 718. 

Mo.—Butler v. Butler, App., 379 S.W,2d 175—Berbiglia 
V. Berbiglia, App., 442*S.W.2d 949. 

N.Y.—Casalino v. Casalino, 245 N.Y.S.2d 40, 19 
A.D.2d 835—Bemheim v, Bemheim, 260 N.Y.S.2d 
424, 23 A.D.2d 887. 

Ohio—Larrick v. Larrick, App., 191 N.E2d 229. 

Pa.—Colton V. Colton, 23 D. & C2d 80, 10 Bucks 
176—Miller v. MiUer, 83 Montg. 240. 
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40. La.—Daly v. Daly, App., 164 Sa2d 391—Street v. 

Street, App., 188 So.2d 164. 

N.Y.—Lemer v. Lemer, 253 N.Y.S.2d 705, 22 A.D.2d 
771. 

Particular amounts 

(2) Cal.—Meagher v. Meagher, 11 Cal.Rptr. 650, 190 
C.A.2d 62. 

(7) La.—Russ v. Russ, App., 126 So.2d 854—Viser v. 
Viser, App., 131 So.2d 

(16) La.—Williams v. Williams, App., 203 So.2d 91. 
(31) Other particular amounts. 

Cal.—Rosenthal v. Rosenthal, 17 Cal.Rptr. 186, 197 
CA.2d 289. 

Ga.—WomWc v. Womble, 105 S.E2d 324, 214 Ga, 
43g_Heam v. Hearn, 140 S.E2d 861, 220 Ga. 
577—Llorens v. Llorens, 157 S.E2d 278, 223 Ga. 
607—Shepherd v. Shepherd, 200 S.E2d 893, 231 
Ga. 257. 

La.—Street v. Street, App., 188 So.2d 164—Stevens v. 
Stevens, App., 206 So.2d 558—Burke v. Burke, 
App.. 206 So.2d 799—Nelson v. Nelson, App., 311 
So.2d 268, am. on oth. grds. 318 So.2d 68. 
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NY.—Lung v Lung. 216 NYS2d 438. 13 AD 2d 
1014 

Pa.—Hammond v. Hammond, 233 A.2d 628, 210 Pa 
Super. 386. 

Grogan v Grogan, 113 PLJ. 341 

page 930 

41. Ill —Ulm v Llm, 270 N.E2d 581. 132 IllApp.2d 
726. 

N.Y.—Goldberg v Gddberg, 248 N.Y.S.2d 783. 20 
A.D.2d 806—Orenstein v. Orenstem, 263 N.Y.S 2d 
879, 24 A.D.2d 753—Nybnd v Nyland. 319 N.Y. 
S.2d 64, 36 A.D.2d 706—Plomeau v. Plumeau, 359 
N.Y.S.2d 350, 45 A.D 2d 966—Hausman v. Haus- 
man, 373 N Y.S.2d 385, 49 A D 2d 903. 

Particular amounts 

(6) N.Y.—Kenney v, Kenney, 211 N.Y.S.2d 258, 12 

A.D.2d 940. 

(11) N.Y.—Frank v Frank, 274 N.Y.S.2d 294, 26 

A.D.2d 837. 

(14) N.Y.—Glasser v. Glasser, 216 N.Y.S.2d 462, 13 

A.D.2d 962. 

(18) Other particular ammxnts. 

Mo.—Folk V. Folk, App.. 347 S.W.2d 405, 1 A.L.R.3d 
273. 

N.Y.—Zacchea v. Zacchea, 239 N.Y.S.2d 297, 18 
A.D.2d 926-Cohen v. Cohen, 239 N.YS.2d 68.18 
A.D.2d 1011—Nuta v. Nuta, 240 N.V.S.2d 796, 19 
A.D.2d 549—El Khoun v. El Khouri, 253 N.Y. 
S.2d 159, 22 A.D.2d 687—Marge! v. Margel 255 
N.Y.S.2d 510, 22 A.D.2d 919—Bodner v. Bodner, 
269 N.Y.S.2d 755. 25 A.D.2d 856-Mintz v. 
Mintz, 273 N.Y.S.2d 818. 26 A.D.2d 821— 
O’Meara v. O'Meara, 276 N.Y.S.2d 669, 27 A.D.2d 
655—Wecksler v. Wccksler, 297 N.Y.S.2d 362, 31 
A.D.2d 798—Santalla v. Santalla, 300 N.Y.S.2d 
496, 32 A.D.2d 629—Kahn v. Kahn, 309 N.Y.S.2d 
989, 34 AD.2d 648—Weaver v. Weaver. 323 N.Y. 
S.2d 536, 37 A.D.2d 614—Weisman v. Wcisman, 
333 N.Y.S.2d 969, 39 .A.D.2d 897—Wellington v. 
Wellington, 366 N.Y,S.2d 670, 47 A.D.2d 881. 

N.C—Robinson v. Robinstm, 215 S.E2d 179, 26 N.C 
Af^. 178. 

Constitutionally impermissible 

La.—Teijcrscn v. Teijersen, App. 4 Or., 420 So.2d 704. 

§ 213. Modification of Allowance 

41.50. Fla.—Moliver v. Moliver, App., 200 So2d 613. 

Ga.—Maloof v. Maloof, 204 S.E2d 162, 231 Ga. 811. 

Miss.—Hoi^ins v. Hopkins, 379 So.2d 314. 

42. Cal.—Rosenthal v. RcKenthal, 17 Cal.Rptr. 186, 
197 CA.2d 289. 

Colo.—^Elmer v. Elmer, 285 P.2d 601, 132 Colo. 57, 
app. after remand 431 P.2d 470, 163 Cdo. 430. 

Ga.—^Reynolds v. Reynolds, 126 S.E2d 671, 218 Ga. 
99-^heplierd v. Shepherd, 210 S.E2d 731, 233 
Ga. 228, cert. den. 95 S-D. 1662, 421 U.S. 932,44 
L.Ed.2d 91. 

Ill—^In re Marriage of Weiss, 409 N.E2d 329, 42 
lllDec. 714, 87 niApp.3d 643, app. after remand, 
472 N.E2d 128, 84 DlDec. 378, 129 niApp.3d 
166. 

La.—^Festervan v. Festervan, A^)., 197 So.2d 423— 
McMath v. Masters, App., 198 So.2d 734—Kahn v. 
Kahn, App., 236 So.2d 654—Kuchta v. Kuchta, 
App., 296 So.2d 326, aj^Iication den., Sup., 299 
So.2d 801—^Dunn v. Dunn, App., 303 $o.2d 580, 
application den.. Sup., 305 So.2d 545—Kimble v. 
Kimble, App., 305 So.2d 700. 

Me.—Button v. Button, 222 A.2d 245. 

Mo.—Knauss v. Knauss, App., 425 S.W.2d 713, 

Pa.—Jeffery v. Jeffery, 296 A.2d 873, 228 Pa.Super. 64. 

Vt.—^Wetmore v. Wetmore, 285 A.2d 711, 129 Vt. 583. 

Wyo.—^Hendrickson v. Hendrickson, 583 P.2d 1265. 

Until final judgment in divorce suit, etc. 

Pla.—Moliver v. Moliver, App., 200 So.2d 613—^Posner 
V. Posner, App., 237 So.2d 186. 

Allowance reduced 

La.—Miller v. Malaise, App,, 231 So.2d 594. 


N Y —Cowan \ Cowan, 274 N Y S 2d 281, 26 A.D 2d 
811—Fctnberg v Femberg, 362 N,Y.S.2d 13, 46 
A.D2d 871. 

Reductioa not allowed 

N Y —Vought Voughi, 195 N Y.S 2d 521, 22 Misc 2d 
356. 

‘Support as used in statute construed** 

N Y.—Gallin v Stafford, 188 N.Y.S.2d 137, 18 Misc.2d 
786, revd. on oth, grds. 200 N.Y.S2d 498, 10 
A.D 2d 915. affd. 216 N.Y.S2d 705,9 N Y.2d 894, 
175 N.E2d 832. 

Modification postponed until trial 

N.Y —Harshbarger v. Harshbarger, 323 N.Y.S.2d 214, 

37 A.D.2d 597 

Refusal to modify not abuse of discretion 

Ga.—Lenny Lenny, 201 S.E2d 407, 231 Ga. 357. 

Increase not allowed 

La—Airhart v Airhart, App., 372 So.2d 595. 
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43,5. Reduction not warranted 

(2) Other cases. 

La—Keneson v. Madeley, App., 185 So.2d 868. 

N.Y.—Glass v. Glass, 238 N.Y.S.2d 162, 18 A.D.2d 
916. 

44 N.M.—Chrane v. Chrane, 649 P.2d 1384,98 N.M. 
471. 

Discretion held not abused 

(1) Cal.—^Zinke v. Zinke, 28 Cal.Rptr. 7, 212 C.A.2d 
379. 

La—^Sizeler v. Sizeler, App., 375 So.2d 122, writ den.. 
Sup., 376 So.2d 960, 

(2) III—Borg V. Borg, 421 N.E2d 214, 51 lll.Dec. 
706, 96 Iii.App.3d 282. 

La—Dunn v. Dunn, App., 303 So.2d 580, application 
den., Sup., 305 So.2d 545. 

Pa—Jeffery v. Jeffery, 296 A.2d 873, 228 PaSuper. 64. 

(3) Md.—Lewis v. Lewis, 149 A.2d 403, 219 Md. 
313—Ruthenberg v. .Ruthenberg, 182 A.2d 347, 229 
Md. 118. 

Wyo.—^Kennedy v. Kennedy, 456 P.2d 243, app. after 
remand 483 P.2d 516. 

(4) In conversion of rehabilitative alimony into per¬ 
manent alimony. 

Fla.—Drainville v. Drainville, App. 1 Dist., 427 So.2d 
1095. 

46,5. Ga—Upton v. Duck, 290 $.E.2d 92, 249 Ga 
267. 

La.—St. Julien.v. LeBlanc, App., 146 So.2d 296—Las- 
sere V. Lassere, App., 255 So.2d 794, writ ref. 257 
So.2d 434, 260 La 861—Tauzier v. Tauzicr, App., 
405 So.2d 1309. 

Md.—Mowe V. Moore, 145 A.2d 764, 218 Md. 218. 
N.Y.-Finger v. Finger, 331 N.Y.S.2d 465, 38 A.D.2d 
956. 

Klein v. Klein, 202 N.Y.S.2d 938, 25 Misc,2d 
539—Yoli V. Yoli, 285 N.Y.S.2d 470, 55 Misc.2d 
416. 

N.C.—McDowell v. McDowell, 186 S.E2d 621, 13 
N.CApp. 643. 

Pa—^Zimmerman v. Zimmerman, 2 Adams Uf. 150, 
affd. 180 A.2d 97. 198 PaSuper. 26. 

Burden of proof on party seeking change 

La—Tannehill v. Tannehill, App., 247 So.2d 870, affd. 

261 So.2d 619, 261 La 933. 

N.C.—McDowell v. McDowell, 186 S.E2d 621, 13 
N.C.App. 643. 

47. Cal.—Rosenthal v. Rosenthal, 17 CalRptr. 186, 
197 C.A.2d 289. 

N.Y.—Braiman v. Braiman, 363 N.Y.S.2d 35, 46 
A.D.2d 1011. 

47,5. Pa-Keller v. Keller, 162 A.2d 36. 192 PaSu- 
per. 603. 

Matters considered 

Cal—Rosenthal v. Rosenthal, 17 Cal.Rptr. 186, 197 
CA.2d 287. 

N.Y.-Ponard v. Ponard, 365 N.Y.S.2d 191,47 A.D.2d 
723. 
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52 Ga.—Embr> \ Ejnbn. 3S6 SEI^d !04. 228 Gz 
468 

§ 214. Vacation of Order of Allow¬ 
ance 

53 Pa.~Jeirer> v. Jeffery, 296 A 2d 873, 228 Pa.Su- 
per 64 

No basis for appearages 

Utah—Eskelson v Eskelscm, 528 P2d 1186 

55 Pa —Degerberg v. Degeiterg, 78 Montg. 372. 
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Neb. 202. 

NJ.—Williams v. Williams, 281 A.2d 273, 59 NJ. 
229—Chalmers v. Chalmers, 320 A.2d 478,65 N J. 
186. 
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Tenn.—Raskind v. Raskind, 325 S.W.2d 617, 45 Tenn. 
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Ga.417. 

Idaho—Riggers v. Riggers, 347 P.2d 762, 81 Idaho 570. 
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Mich.App. 750. 

Mo.—RuUader v. Rutlader, App., 411 S.W.2d 826— 
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Conn.Sup. 497. 

(4) Other purposes. 

Ariz.—Olsztyn v. Olsztyn, 514 P.2d 498, 20 Ariz.App. 
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App. 175, 60 A.L.R.3d 719—Painter v. Painter, 
208 S.E2d 431, 23 N.CApp. 220. 
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Ill.App.3d 509. 

Iowa—In re Collins’ Marriage, 200 N.W.2d 886—In re 
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Pa.Super. 250—Bennett v. Bennett, 235 A.2d 169, 
211 PaSuper. 153 

Bashus V. Bashus, 61 Sch.L.R. 80—Ispeky v. 
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78 IIl.App.3d 627, 

La.—Gall^her v. Gallagher, App., 190 So.2d 916. 

Mo.—Raines v. Raines, App., 583 S.W.2d 564. 
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Inadequate property settlement 
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Utah—Fletcher % Fletcher, 615 P.2d 1218 
87.10 Fla —Coj^iersmtth v Coppersmith, App., 127 
So 2d 711. 

Ill—Gilmore v. Gilmore, 395 N.E2d 33, 30 IIlDec. 
378. 74 IIIA}^ 3d 831 

Mo—MeGmle> v McGinlej, App, 513 SW2d 471. 
Or—Matter of Marriage of Blank, 553 P.2d 1280, 28 
Or App. 151 

S.D—Brennan v Brennan, 224 N.W.2d 192, 88 SD. 
541 

Tex.—^Zaruba \ Zaruba, Civ.App, 498 S W 2d 695, err. 
dism. 

Inability to pay 

III—Frank v Frank. 342 NE2d 404, 34 IllApp.3d 
957-Gaspcnni v. Gaspenni, 373 N.E.2d 576, 15 
IllDec. 230, 57 Ill.App3d 578. 

Husband and wife responsible for own attor¬ 
ney's fees 

Okl—Baker v Baker. 546 P.2d 1325. 

Disparity between parties’ wealth 

S.C.—Nienow v. Nienow, 232 S.E2d 504, 268 S.C. 161. 
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Ark.—Digby v. Digby, 567 S.W.2d 290, 263 Ark. 813. 

Mo.—In re Mamage of C-S-B-, App., 546 

S.W.2d 186. 

Wis.—Selchert v. Selchert, App., 280 N.W.2d 293, 90 
Wis.2d 1. 
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III—Drennan v. Drennan, 418 N.E2d 30, 49 IllDec. 
386, 93 niApp.3d 903. 

88. Ala.—Smith v. Smith, Civ., 365 So.2d 88. 

Cal.—In re Jafeman’s Mamage, lOS CalRptr. 483, 29 
CA.3d 244. 

CoIo.-Gui(la v. Gmda, App., 504 P.2d 378—Krall v. 

Krall, 504 P.2d 681, 31 Colo.App. 538. 

Fla.—Belcher v. Belcher, 271 So.2d 7, mand. conf. to, 
App., 272 So.2d 832, app. after remand 290 So.2d 
126. 

Ind.-0’Connor v. O’Connor, 253 N.E2d 250, 253 Ind. 
295. 

Mo.—Rutlader v. Rutlader, App., 411 S.W.2d 826. 
Neb,—Badberg v. Badberg, 229 N.W.2d 552, 193 Neb. 
844. 

NJ.—Wilson V. Wilson, 240 A.2d 188, 99 NJ.Super. 
427. 

N.C—Painter v. Painter, 208 S.E2d 431, 23 N.CApp. 

220 . 

Pa.—^Hoover v. Hoover, 431 A.2d 337, 288 PaSuper. 
159. 

89. Alaska-Burrell v. Burrell, 537 P.2d 1. 

Ga.—^Young v. Young, 215 S.E.2d 258, 234 Ga. 256. 
Pa.—Hoover v. Hoover, 431 A.2d 337, 288 PaSuper. 
159. 
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90. Ga—G<ddman v. Goldman, 196 S.E2d 427, 230 
Ga 243. 

Hawaii—Fowler v. Fowler, 424 P.2d 671, 49 Haw. 576, 
III—Jones V. Jones, 198 N.E2d 195,48 IllApp.2d 232, 
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895. 
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N.C—Lyiin v. Lynn, 260 S.E2d 682, 44 N.CApp; !48. 
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Not necessary 
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App. 26. 

Mo.—Lester v Lester, App., 452 S W 2d 269. 

NJ —CJS, qaoted in Wheeler v Wheeler, 145 A 2d 
7%, 797, 52 N.J.Supcr 504 
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1021. 42 Ill Dec. 312, 8? Ill App.3d 158 

SD—Gassman s Gassman, 296 N.W.2d 518 

94 Ga.—Carter v Carter. 245 SE2d 292, 241 Ga 
335 

Hawaii—KaW >. Kahl. 427 P2d 86, 49 Haw 688. 
Mass.—Heistand v Heistand. 423 N.E2d 313, 384 
Mass 20 

Schuster v Schuster. 331 N.YS2d 722, 39 
A D.2d 595—Sternberg v. Steinberg, 360 N.y.S.2d 
75, 46 A.D.2d 684, app. dism 325 N.E2d 871, 36 
N Y 2d 690, 366 S.YS,2d 410 
Vl—B oone v. Boone, 353 A.2d 332, 134 Vt. 128. 

Statute pertaining to wife only as nnconstitn* 
tional 

95. Ala.—Killingsworth v. Killin^worth, 226 So. 2d 
308, 284 Ala. 524. 

Fla.—Mummaw v. Mummaw, Arj., 325 So.2d 20 
III—Sidwell V. Sidwell 429 N.E2d 539, 57 Ill.Dec. 641, 
102 IIlApp.3d 56. 

NJ.—Schwartzstein v. Schwartzstein, 229 A.2d 666,94 
NJ.Super. 590. 

N.Y.—Matter of Proceeding for Support Under Article 
4 of Family Court Act. 385 N.Y.S.2d 740, 87 
Misc.2d 547, 

Faflare to grant award not OTnuieoiis 
Conn.—^Schumnan v. Schurman, 449 A.2d 169, 188 
Cbnn. 268. 

98. Fla.—Hope v. Lipkin, App., 156 So.2d 659. 

Mo.—Anderson v. Anderson. App., 404 S.W.2d 206— 

Ht^sett V. Hogsett, App., 409 S.W.2d 232— 
McLaughlin v. McLaughlin, App., 427 S.W.2d 767. 
Neb.—CJ5, quoted at length ia Baiber v. Barber, 296 
N.W.2d 463, 469, 207 Neb. 101. 

N.Y.—Rosen v. Rosen, 193 N.Y.S.2d 29, 18 Misc.2d 
257, alTd. 199 N.Y.S.2d 435. 10 A.D.2d 818. 

Pa.—Lasher v. Lasher, 115 P.U. 10. 

Wash.—DiUe v. Dille, 394 P.2d 901, 64 Wash,2d 856. 
98.10. Cal.—Meadow v. Superior Court of Los Ange¬ 
les County, 30 Cal.Rptr. 824, 381 P.2d 648. 

In re Borson’s Mairiage, 112 Ca].Rptr. 432. 37 
CA.3d 632, 

No mterest in subject matter 

(3) Other matters. 

Cal—Schwartz v. Schwartz, 343 P.2d 299, 173 C.A.2d 
455. 
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99. Ga.—Dickey v. Mingledorff. 138 S.E2d 735, 110 
Ga.App. 454. 

N.Y.—Zerille v. Zerille, 260 N.Y.S.2d 582, 46 Misc.2d 
806» 

3. U5.—Jones V. Tyson, C.A.Cal., 518 F.2d 678. 
D.C—Meyers & Batzell v. Moezie, App., 208 A.2d 627. 

4. Ind.—Macauley v. Funk, 359 N.E2d 611, 172 Ind. 

App. 66. 

Kan.—Drommond v. Onun'nKMid. 495 P.2d 994. 209 
Kan. 86. 

Nev.-Crannier v. Cranmer, 379 P.2d 474. 79 Nev. 128. 

NJ.—CJS, cited fa Jobe v. Jobe, 485 A,2d 1059, 1062. 
197 NJ^uper. 5%, 

N.Y.—Sussman v. Sussman, 212 N.Y.S.2d 95, 13 
A.D.2d 464. 

Christensen v. Christensen, 240 N.Y.S.2d 797, 39 
MiscJd 3TO—McKenna v. McKenna, 267 N.Y 
S.2d 984. 49 Misc.2d 563. 

5. Del—A. I. D. V. P. M. D., 408 A.2d 940. 

Fla.—Scanlon v. Scanton, App,, 154 So.2d 899. 


Iowa—Conkiing v Conkling, 185 N'.W'.2d 777-CJjS. 
cited ia In re Zoeilner's Mamage, 219 N.W 2d 517, 
522 

NY—Hartigan Hartigan, 226 NY.S2d 31, 16 

A.D.2d ;45-Caplan v Caplan. 328 N.YS.2d 364, 
38 A D 2d 572—Roscmi v Roscini, 357 N.Y.S.2d 
227 , 44 A.D 2d 254 

Rosea v. Rosen, 193 N.YS.2d 29, 18 Misc.2d 
257. affd. 199 N Y.S 2d 435, 10 A.D.2d 818-Soko- 
low V. Sokolow. 216 N.Y.S.2d 495, 28 Mtsc.2d 
962—Chnstensen v Christensen. 240 N.Y.S.2d 
797, 39 Misc.2d 370—^Tompkins and Lauren v 
Glass, 253 N.Y.S 2d 465.44 Misc 2d 239—McKen¬ 
na s. McKenna, 267 N Y5.2d 984,49 Misc.2d 563. 
Tex.—Wallace v Briggs, 348 S W.2d 523, 162 Tex. 485. 
Detective services 
(2) In action by detective. 

Kan.—Chipp v. Murray, 379 P.2d 297, 191 Kan. 73. 
Prior action 
(2) Other instances. 

N.Y.—Osctek v. Osetek. 427 N.Y.S.2d 884, 75 A.D 2d 
867 

6. Md.—Rubin v. Rubin, 195 A.2d 696, 233 Md. 118. 
99 A.L.R.2d 256. 

6,5. N.Y.—Trumpet v. Trumpet, 215 N.Y.S.2d 921. 
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7. U.S.—Matter Frey, Bkrtcy.Ind., 13 B.R. 12. 

8. Cal.—Hutchinson v. Hutchinson, 36 Cal.Rptr. 63, 

223 CA.2d 494. 

Iowa—Arnold v. Arnold, 133 N.W.2d 53, 257 Iowa 
429. 

R.I.—Berberian v. Berberian, 303 A.2d 370. Ill R.I. 
394. 

Prior motion 

N.Y.—Welton v. Wehon. 229 N.Y.S.2d 616, 16 A.D.2d 
948. 

§ 217. In Action for Divorce 

13, Ala.—Ledyard v. Ledyard, Civ., 237 So.2d 511,46 
A]a.App. 27—Smith v. Smith, Civ., 330 So.2d 439, 
57 Ala. App. 615. 

Fla.—Hebe! v. Hebei. App,, 138 So.2d 99—Weston v. 
Weston, App., 251 So.2d 315—Pino v. Pino. App. 

3 Dbt., 418 So.2d 311. 

Ga.—Kay v. Vaughan, 165 S.E2d 131, 224 Ga. 875. 
Ind.—Castor v. Castor. 333 N.E2d 124, 165 Ind.App. 
520. 

Iowa—Conkling v. Conkling, 185 N,W.2d 777—In re 
Zoellner’s Marriage, 219 N.W.2d 517. 

La.—Trahan v. Trahan, Ai^., 405 So.2d 1160. 

Md.—Von Bretzel v. Von Bretzel. App., 276 A.2d 121. 

10 Md.App. 512. 

Mass.—Webel v. Weisel, 330 N.E2d 154, 368 Mass. 
807. 

Mo.—Day v. Day, App., 433 S.W.2d 52. 

N.Y.—Kronenberg v. Kroncnbcrg. 203 N.Y.S.2d 217, 

10 A.D.2d 987. 

Pa.—Phillips v. Phillips, 21 Som. 26—Gerhart v, Ger¬ 
hart, 43 West. 35—Pupo v. Pupo, 38 Northurab. 
LJ. 66. 

Tex.—Swenson v. Swenson, av.App., 466 S.W.2d 424. 

Grounds of divorce 

Del-Wife R. v. Husband R., Super., 310 A.2d 877. 
Award to doctor held not for services as witness 
Ind.-Hull V. Hull, 165 N.E2d 151, 130 Ind.App. 409. 

Inability to escape obligation where sufficient 
means exist 

Mo.—Wonneman v. Wonneman, App., 305 S.W.2d 82 
—Gross V. Gross, App., 319 S.WJd 88a-Mathews 
V. Mathews, App., 337 S.W.2d 529. 

Smnn^ proccediag to determine attorney's Maim 
for additional fees improper. 

Fla.—Chaachou v. Chaachou, Af^., 122 So.2d 24. 

Pmppos® of oite 

Cola—Tower v. Tower, Colo.. 364 P.2d 565, 147 Colo. 


Fees allowed though alimony denied 

Ala.—Haynes v Haynes, Civ.App., 360 So.2d 1016. 

Expert witness fees 

Fla,—Murphy v Tallardy, App. 4 Dbt., 422 So 2d 
1098. 
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14. Fla.—Conroy v. Conroy, App. 370 So.2d 1188. 
Iowa—Thorn v. Kelley, 134 N.W.2d 545, 257 Iowa 719. 
N.H.—Salito V. Salito, 217 A.2d 181, 107 N.H. 77. 
Tex.—Austin v. Austin, Civ.App., 619 S.W.2d 290, 

15. Del.—Wife R. v. Husband R., Super., 310 A.2d 
877. 

Iowa—Thorn v. Kelley, 134 N.W.2d 545,257 Iowa 719. 
N.Y.—Wilkinson v. Wilkinson, 200 N.Y.S.2d 879, 10 
A.D.2d 937, rearg. den. 203 N.Y.S.2d 993, 11 
A.D.2d 658. 

Or.—Kuckenberg v. Kuckenberg, 452 P,2d 305, 252 Or 
647. 

Pa.—Cnst v. Crist, 3 Lycoming 264. 

Limitation as to proceedings 

(2) Other matters. 

S.C.—Collins v. Collins, 122 S.E2d I, 239 S.C. 170. 

Under statute fault is not to govern 
attorney's fees in a proceeding for dis¬ 
solution of a marriage.’^ ^ 

153, Cal.—Juick v. Juick, 98 Cal.Rptr. 324, 21 
C.A.3d 421. 

16. Fla.—Stone v. Stone, App., Ill So.2d 486—Mel¬ 
ton v. Melton, App., 251 So.2d 705. 

Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 217 Ga. 
234—Jackson v. Jackson, 204 S.E.2d 297, 231 Ga. 
751. 

Idaho—Riggers v. Riggers, 347 P.2d 762, 81 Idaho 570. 
Ill—Champion v. Champion, 156 N.E2d 16, 20 III 
App.2d 271. 

Iowa—Lovett v. Lovett, 164 N.W.2d 793. 

Ky.—Patterson v. Patterson, 323 S.W.2d 862—Walker 
V. Walker, 324 S.W.2d 804. 

N.H.—Greaney v. Greaney, 250 A.2d 502, 109 N.H. 
305. 

N.Y.—DeGasper v. DeGasper, 298 N.y.S.2d 297. 31 
A.D.2d 886. 

Jones V. Jones, 187 N.Y.S.2d 853, 18 Misc.2d 
987, 19 Misc.2d 1047. 

Okl—Aronson v. Aronson, 468 P.2d 493. 

Pa.—Smereka v. Smereka, 42 Erie 60—Pupo v. Pupo, 
38 Northumb.LJ. 66. 

Tex.—Cduch v. Couch, Civ.App., 315 S.W.2d 64, err. 
dbm. 

Basis in common law 

(2) Similar statement 

N.C—Hudson v. Hudson, 167 S.E2d 836, 5 N.CApp. 
185. ^ 

Attorney's fees refused where wife guilty of 
adultery 

Neb.—Houghton v. Houghton, 137 N.W.2d 861, 179 
Neb. 275. 

Not entitled on failure to establish 
N.Y,—Smith v. Smith, 349 N.Y.S.2d 874, 43 A.D.2d 
784. 
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18. Iowa—Lovett v. Lovett, 164 N.W.2d 793. 

Divorce awarded husband 

Fla,—Hall v. Hall, App., 200 So.2d 544. 

19. Fla.—Ames v. Ames, App., 153 So.2d 737—Lang¬ 
ston V. Langston, App., 257 So.2d 625. 

Ill—Webb v. Webb, 264 N.E2d 594, 130 Ill.App.2d 
618. 

La.—Stoltz v. Stoltz, App., 162 So.2d 103, writ ref. 164 
So.2d 352, 246 La. 349. 

Miss.—Nix v. Nix, 176 So.2d 297, 253 Miss. 565. 
N.Y.—Hall v. Hall, 201 N.Y.S.2d 237, 10 A.D.2d 886. 

Di Nota V. Di Nota. 217 N.Y.S.2d 724. 
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Ohio—Crcclman v. Credman, 220 N.E2d 684, 8 Ohio 
App.2d SS. 

Tex.—Prewitt v. Prewitt, Civ.App., 459 S.W.2d 720. 
Wis.—Eulc V. Eule, 100 N.W.2d 554, 9 Wis.2d 115, 
cert. den. 80 S.Ct. 1076, 362 U.S. 988, 4 LEd.2d 
1021 . 

Cross action 

Miss.—Harrison v. Harrison, 285 So.2d 751 

§ 219. In Action to Modify or Set 
Aside Decree 
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22. D.C.—CJ.S. Uadk letter snuiBary cpioCcd is 
Ghcrardi de Paraia v. Ghcrardi de Parata, App., 
193 A2d 213, 215. 

Iowa—In re Marriage of Jensen, 251 N.W.2d 251 
Or.—Matter of Marria^ of Praegitzer, 620 P.2d 979,49 
Or.App. 981. 

Tenn.—Snodgrass v. Snodgrass, 357 S.W.2d 829, 49 
Tenn.App. 607. 

Nonmatrimonial expenses improperly awarded 
N.Y.—MaishaU v. Marshall. 368 N.Y.S.2d 360, 48 
A.D.2d 759. 

24. Ga.—Truslow v. Truslow, 199 S.E2d 808, 230 
Ga. 883. 

243. Fla.—Thompson v. Thompson, App., 223 So.2d 
95—Sistnmk v. Sistrunk, Aj^., 235 So.2d 53— 
Spencer v. Spencer, App., 305 So.2d 256. 

N.Y.—Winant v. Winant. 442 N.Y.&2d 13, 83 A.D.2d 
849, affd. 433 N.E2d 534, 55 N.Y2d 870, 448 
N.Y.S.2d 469. 

25.10. D.C. —Gherardi de Parata v. Gherardi de Par¬ 
ata. App., 193 A.2d 213. 

26. D.C.—Gherardi de Parata v. Gherardi de Parata. 
App., 193 A.2d 213. 
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263. Ark.—Robbins v. Robbins, 328 S.W2d 498,231 
Ark. 184—Strang v. Strang, 523 S.W.2d 887, 258 
ArL 139. 

Cal.—See v. Superior Court In and For Los Angeles 
County, 10 CaI.Rptr. 634, 359 P2d 32, 55 C2d 
279. 

m—Garner v. Garner. 360 N.E2d 373, 4 Ill.Dec. 437, 
46 Ill.App.3d 56. 

Ky.—Wyatt V. Webb, 317 S.W2d 883. 

Mont-^ensen v. Jensen, 629 P.2d 765. 

Nev.—Fletcher v. Fletcher, 516 P.2d 103, 89 Nev. 540. 
CMcl.—Howard v. Howard, 331 P.2d 946. 

Tex.—Tharp v. Tharp, Civ.App., 438 S.W.2d 391, err. 
dism. * 

Where husiband is moting party, etc. 

Ala.—Whittle v. Whittle, 128 So.2d 92, 272 Ala. 32 
Fla.—Thompson v. Thompson, App., 223 So.2d 95. 
Award denied where jurisdiction ladnng 
Cal.—Carlson v. Carlson, 34 Cal.Rptr. 195, 221 C.A.2d 
47. 

Serrices prior to appeal indnded 
Cal.—Barber v. Barber, 88 Cal.Rptr. 434, 8 C.A.3d 956. 
Purpose in originsl action contrasted 
Wash.—Pollock v. Pollock, 499 P.2d 231, 7 Wash.App. 
394. 

Request must be supported by eridence 
Md.—Tidier v. Tidier, 435 A.2d 489, 50 MdApp. 1. 
Nev.—Fletcher v. Fletcher, 516 P.2d 103, 89 Nev. 540. 
Awarded to party initiating proceeding 
Fla.—Darcy v. Darcy, App., 285 So.2d 59. 

Porpose 

Fla.—Lawrence v. Lawrence, App., 384 So2d 279. 

26.10. N.Y.—Goldsmith v. Goldsmith, 392 N.Y.S.2d 
69, 56 A.D.2d 834. 

Motion to set aside interlocatory decree 
Cal.—Haldane v. Haldane, 26 CaI.Rptr. 670, 210 
CA.2d 587. 


26J0. Under new statate 
La.—Almond v. Almond, App., 357 So.2d 875. wnt 
den.. Sup., 359 So.2d 1308. 

27. Fla.—Graves v. Graves, App., 115 So.2d 451 

28. Ga.—McClmton v. McClinton. 122 S.E2d 112, 
217 Ga. 283. 

IIL—Mabbatt v. Mabbatt, 223 N.E.2d 191, 78 Ill. 

App.2d 455. * 

Miss.—Duett v. Duett. 285 So.2d 140. 

Nev.—Folks v. Folks, 359 P.2d 92, 77 Nev. 45. 

NJ.—Testut v. Testut, 111 A.2d 513, 34 NJ.Super. 95 
Ohio—Reynolds v. Reynolds, App., 179 N.E.2d 160. 
Utah—Anderson v. Anderson, 368 P.2d 264, 13 Uuh 
2d 36. 

Continuing power 

Ala.—Smith v. Smith, Qv., 365 So.2d 88. 

Property settlement agreement 

(5) Other matters. 

Cal.—Barber v. Barber, 88 CaLRptr. 434, 8 C.A.3d 956 
Fla.—Wenz v. CoHings, App. 5 Dist, 417 So.2d 318. 
Fees denied 

N.Y.—Marshall v. Marshall, 368 NY.S.2d 360, 48 
A.D.2d 759. 

Or.—Copenhaver v. Copenhaver, 515 P2d 185, 15 Or. 
App. 142. 

Stitinte inapplicsMe 

Or.—Wells v. Wells, 516 P.2d 480. 15 Or.App. 507. 

Denial abuse of discretion 

Mo.—Orth V. Orth, App., 637 S.W.2d 201. 

29. N.Y.—Klein v. Kkin, 384 N.Y.S.2d 1005, 53 
A.D.2d 579, app. dism. 357 N.E2d 361, 40 
N.Y.2d 582. 388 N.Y.S.2d 890. 

Md.-Stansbttry v. Stansbury, 164 A.2d 877, 223 Md. 
475—Rhoderick v. Rhoderick, 263 A.2d 512, 257 
Md. 354. 

30. DenitI of fees held not error 

(3) Other instances. 

Mo.—Hedgecoith v. Hedgecorth, App., 463 S.W.2d 
596, app. after remand 486 S.W.2d 654. 
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31. Old.—Wilbanks v. Wilbanks, 441 P.2d 967. 
Allowance held properly denied 

(1) Fla.—Bernst v. Cotter. App., 256 $o.2d 529. 
Ga.-Spivey v. Schneider. 217 $.E2d 251, 234 Ga. 687. 
N.Y.—Hazcll v. Hazel!, 411 N.Y.S.2d 784, 66 A.D.2d 
986. 

31.5. Ala.—Johnson v. Johnson, Civ.App., 415 So.2d 
1102. 

Cerfo.—Tresner v. Tresner, App., 496 P.2d 1058. 

At ittterlocntory or final hearing 

Ga.—Hilsman v. Hilsman, 266 S.E2d 173,245 Ga. 555. 

Despite success in suit 

Ga.—Kaufmann v. Kauftnann, 267 S.E2d 16, 245 Ga. 
721. 

Failure to demonstrate inability to pay 
N.Y.—Standley v. Standky, 441 N.Y.E2d 841, 83 
A.D.2d 863. 

31.10. Fla.—Kirk v. Kirk, App., 230 So.2d 694. 
Ill—Kuhns V. Kuhns, 288 N.E2d 884, 7 llLApp.3d 
884. 

NJ.—Weiner v. Weiner. 290 A.2d 307, 119 NJ.Super. 
109. 

Allowance hdd properly denied 
(1) Ga.-Griffin v. Griffin, 177 S.E2d 696, 226 Ga. 
781. 

Collection of alimony 

D.C—Smith v. Smith, Aj^., 445 A.2d 666, cert den. 
103 S.Q. 749, 459 U.S. 1115, 74 EEd.2d 968, reh. 
den. 103 S.a. 1240, 459 U.$. 1229, 75 L.Ed.2d 
472. 

32. Fla.-Gullette v. Ochoa, App., 104 So.2d 799— 
Zoeicher v. T^oercher, A^*., 114 So.2d 728—Scan* 
km v. Seanltm, App., 154 So.2d 899—Reese v. 
Reese, Aiqi., 178 So.2d 913, revd. on oth. grds. 
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192 So 2d 1, conf. to 193 So 2d 656—Ramona v 
Ramona, App, 244 So 2d 547 
ni-Goldberg v. Goldberg, 332 N.E2d 710, 30 III 
App 3d 769 

Md.—Peterman v. Peterman. 286 A.2d S12, 14 Md. 
App 310 

Neb—.Mandclberg v. Mandclberg. 195 N.W.2d 148,187 
Neb 844 

N.Y.—Deitch v. Deitch. 177 N.Y.S.2d 891, 12 Misc.2d 
980. 

R.I—Zinni v Zmni, 238 A.2d 373, 103 R.I. 417. 

34. N.y—Mowbray v. Mowbray, 190 N.Y.S2d 783, 
20 Misc.2d 533. 

pstgfi94S 

35. Ill —In re Mamage (rf Pease, 435 N.E2d 1361. 62 
IllDcc. 389, 106 IllApp.3d 617 

N.C —Daniels v. Hatcher. 265 S.E2d 429,46 N CApp. 
481. 

Or.—^Matter of Mamage of Quenzer, 599 P.2d 1217, 42 
Or.App. 3. 

36. Tex.—Gary v. Gary, App. 8 Dist., 631 S.W.2d 
781, err. ref. no rev err. 

§ 220. Discretion of Court 
Library References 
Divorce <®=»223. 

38. Ala.—Colombaro v. Colombaro, Civ., 306 So.2d 
23, 54 Ala.App. 157. 

Alaska—Burren v. Burrell, 537 P.2d 1. 

Anz.—Norton v. Norton, 420 P.2d 578, 101 Ariz. 
444-Armer v. Armer, 463 P.2d 818, 105 Anz. 
284. 

Atkinson v. Atkinson, 405 P.2d 919,2 Ariz.A^. 
1—Rexing v. Rexing, 464 P.2d 356, 11 Anz.App. 
285—Reich v. Reich, 474 P.2d 457, 13 Anz.App. 
98—Specter v. Specter, 531 P.2d 176, 23 Ariz.App. 
131. 

Ark—Walls v. Walls, 339 S.W.2d 430, 232 Ark. 638— 
Grumbles v. GnunUes, 431 S.W.2d 241, 245 Ark. 
77. 

Cal.—Crcvolin v. Crevoiin, 31 Cal.Rimr. 622, 217 
C.A.2d 565—Arruda v. Arruda, 32 CaLRptr. 257. 
218 CA.2d 410-Ogbura v. Ogbum, 34 CaLRptr. 
800,222 C.A.2d 95—Hutchinson v. Hutchinson, 36 
Cal.Rptr. 63, 223 CA.2d 494—Dietrich v. Diet- 
rich, App., 38 Cal.Rptr. 712, 226 CAJd 650- 
Simrin v. Simnn, 43 CaLRptr. 376, 233 CA.2d 
90-Hicks V. Hicks, 58 Cal.Rptr. 63. 249 CA.2d 
964—Millington v. Millington, 67 C^.Rptr. 128, 
259 C.A.2d 896—Simon v. Simon, 67 Cal.Rptr. 
323, 260 CA.2d 636—Van Diest v. Van Diest, 72 
Cal.Rptr. 304, 266 CA.2d 541—Delfino v. Ddfmo, 
77 Cal.Rptr. 526, 272 C.A.2d 556-Brown v. 
Brown, 82 CalJlptr. 238, 274 CA.2d 178—Smith 
v. Smith. 84 Cai.Rptr. 241, 4 C.A.3d 446. 

Colo.—McMillion v. McMillion, 497 P.2d 331, 31 Colo. 

App. 33, app. after remand 522 P.2d 125. 

Conn.—Lytwinick v. Lytwinkk, 157 A2d 494, 21 
Conn.Sup. 497. 

Walden v. Uttarulo, Cir.AD., 268 A2d 250, 6 
Conn.Cir. 118. 

D.C—Hales v. Hales, Ar)., 207 A.2d 657—St^henson 
V. Stephenson, App., 221 A.2d 917. 

Fla.—Tomaino v. Martz, App., 170 So.2d 468—^Wilker- 
son V. Wilkerson, App., 179 Sa2d 592—Coggan v. 
Coggan, Ai^., 183 So.2d 839—Oncay v. Oncay, 
App., 183 So.2d 878—Orlowitz v. Orlowitz, App., 
187 So.2d 670, decision quashed. Sup., 199 So.2d 
97, conf. to 201 So.2d 97—Rouse v. Rouse, App., 
192 So.2d 77—Simkins v. Simkins, App., 198 SoJd 
648—Barrett v, Manus, App., 199 So.2d 307— 
Schoenrock v. Schoenrock, App., 202 So.2d 571— 
Mays V. Mays, App., 203 So.2d 674—Silberman v. 
Katcher, App., 214 So.2d 726—Black v. Black, 
App., 247 So.2d 775. 

Ga.—Berry v. Berry. 168 S.E2d 132, 225 Ga. 318— 
Chlupacek v. Chlupacek, 175 S.£.2d 834, 226 Ga. 
544. 

Idaho—Brammer v. Brammer, 471 PJd 58, 93 Idaho 
671—Heidemann v. Heidemanii. 533 P.2d 96. 96 
Idaho 602. 
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lil—Saxon SaxOT, NE2d Z4«, 24 IIIAppZd 

!I6--Page % Page, Ts N EZd 129. 32 lilAppZd 
422—Kijoifcski V Kijowsk:. :S3 NE2d 5S.3, 3ft 
in AppZd 94—Jone. ^ Jcr«, [ 9 ? SEZd 195. 4S 
Hi.App Zd 232, i£> A L R.5d 2"3—Anderson s An¬ 
derson, I9g N E-Zd 542. 4 - ill App.2d 140—Bran- 
dei V Brandel, 216 N E.Zd 21 69 III App 2d 264— 
Lauzen \ Lauzen, 225 N E2d 427, 81 Hi App 2d 
472—Ganzer \ Ganzer, 249 N E2d 600, HO III 
App 2d 394—Needier %. Needier, 258 NE2d 517, 
13i Hi App 2d 11—Watson s Watson, 32S N E 2d 
60a 28 Ill.App.3d 320 

Ind.—Weiiing v Welling, 272 N E.2d 598, 257 Ind. 120 
Bahre v Bahrc. 211 N E.2d 627, 140 Ind.App 
246 

Iowa—In re Lochmiller’s Marriage, 229 N.W.2d 228 
Kan —Herzmark v Herzmark, 427 P 2d 465, 199 Kan 
48—Tjlcr V Tyler, 455 P.2d 538, 203 Kan. 565 
Ky—Francisco Franasco, 331 S W.2d 279—Tanner 

V Tanner, 442 S W 2d 555—Barnes v Barnes, 458 
S.W.2d 772. 

Me.—Stratcr v. Strater, 196 .A 2d 94. 159 Me 508 
Md—Rubin \ Rubin, 195 A 2d 696, 233 Md. 118, 99 
AL.R.2d 256—Baer v Baer, 250 A 2d 897, 252 
Md 586. 

Eberly v. Eberiy, 278 A.2d 107, 12 MdApp. 117 
Mass.—London London. 200 N E2d 259. 347 Mass 

782—aifTord v ChfTord, 238 NE2d 522, 354 
Mass. 545. 

Mich-—Jaikins v. Jaikins, 122 NW.2d 673, 370 Mich. 
488 

Socha V. Socha, 146 N.W'.2d 839, 5 Mich.App. 
404—Ross V. Ross. 179 N.W.2d 703, 24 Mich.App. 
19—Metcalf V. Metcalf. 184 N.W 2d 560, 28 Mich. 
App. 442-Cleinens v Clemens. 197 N W 2d 844, 
39 Mich.App. 626 

Minn.—Kiesow v Kiesow. 133 N.W.2d 652, 270 Mmn. 
374—Peterson v. Peterson, 144 N.W.2d 597, 274 
Mmn. 568—Boilenbach v. Bollenbach, 175 N,W.2d 
148, 285 Minn. 418. 

Miss.—Klumb v. Klumb, 194 So.2d 22!. 

Mo.—Hedgecoith v. Hedgecorth. App., 463 SW.2d 
596, app. after remand 486 S.W.2d 654—Burton v 
Burton, App., 472 S,W.2d 620—Johnson v. John¬ 
son. App., 481 S.W.2d 543-Larison v. Lanson, 
App., 524 S.W.2d 159. 

Mont.—Bell v. Bdl. 328 P.2d 115, 133 Mom. 572— 
KronmiDer v. Kronmiller. 345 P.2d 168, 136 Mont. 
101 . 

Neb.—Koch v. Koch, 123 N.W.2d 642, 175 Neb. 737— 
Trautman v. Trautman, 166 N.W.2d 415, 184 Neb, 
202—Fotinos v, Fotinos, 168 N.W.2d 698, 184 
Neb. 486—Tavlin v. TavHn. 230 N.W.2d 108, 194 
Neb. 98. 

Nev.—Folks v. Folks, 359 P,2d 92.77 Nev. 45—Allis v. 
Allis, 408 PJd 916, 81 Nev. 653—Fletcher v. 
Fletcher, 516 P,2d K)3, 89 Nev, 540. 

N.H.—Stephenson v. Stephenson. 278 A.2d 351, 111 
N.H. 189. 

NJ.—Bcrkowitz v. Berkowitz, 264 A.2d 49, 55 NJ. 
564—Williams v. Williams, 281 A.2d 273, 59 NJ. 
229. 

Sheehan v. Sheehan. 143 A.2d 874,51 NJ.Super. 
276. 

N.Y.—Eskin v. Eskin, 248 N.Y.S.2d 988, 20 A.D.2d 
893—McAlphin v. McAlphin, 268 N.Y.S.2d 574. 
25 A.D.2d 674—Carlo v. Carlo, 291 N.Y-S.2d 410, 
30 A.D.2d S30—Riemer v, Riemer, 299 N.Y.S.2d 
318, 31 A,D.2d 482, motion den. 254 N.E2d 914, 
25 N.Y.2d 684, 306 N.Y.S.2d 685, motion den. 263 
N.E2d 397, 27 N.Y.2d 751, 314 N.Y.S.2d 1002, 
affd 292 N.E2d 320, 31 N.Y.2d 881.340 N.Y.S,2d 
185. 

N.C.—Shannon v. Shannon, 151 S.E2d 613, 268 N.C 
714—Gamer v. Gamer, 154 S.E2d 46, 270 N.C. 
293. 

Zande v. Zande. 164 S.E2d 523, 3 N.CApp. 
149-Speck V. Speck, 168 S.E2d 672. 5 N.CApp. 
296. 

N.D.—Zundd v. Zundel, 146 N.W,2d 903—Kalla v. 
Kalla, 200 N.W.2d 271. 

Ohio—Blum v. Blum, 223 N.E2d 819,9 Ohio St.2d 92. 
Okl.-Conrad v. Conrad, 471 P.2d 892. 

Or.—Bobren v. Bohren, 412 P.2d 524, 243 Or. 237. 


Pa-W'argo v Wargo, 155 A 2d 423, 191 Pa.Supcr 
30—McCormick \ McCormick, 195 A 2d 851, 202 
Pa Super 250—Liscio v. Ltscio. 198 A.2d 645. 203 
Pa Super S3—Tarbuck v Tarbuck, 205 A.2d 709, 
204 Pa.Super 569—Hammond v. Hammond, 233 
A.2d 628. 2:0 Pa.Super 386 
R I —Smith V Smith, 143 .A2d 309—88 R.I. 17—Par¬ 
ker V. Parker. 152 A 2d 526. 89 R I. 300. 

SC—Nienow v. Nienow. 141 S.E2d 648—Lindsey v 
Lindsey, 143 SEJd 524, 246 SC 282—Smith v. 
Smith. 170 S E.2d 650, 253 S.C 350—Young v. 
Young, 176 S E.2d 156, 254 S.C. 498 
SD—Miller v Miller. 157 N.W 2d 537, 83 S.D. 227. 
Tenn.—Raskmd v Raskind, 325 S.W2d 617. 45 Tenn. 
App 583. 

Tex.—Hale v. Hale, Civ.App. 336 S.W.2d 934—Counts 
V Counts. Civ App., 358 S.W.2d 192, err. dism., 
app. dism. 83 set. 1549, 373 U.S. 543, 10 L.Ed.2d 
686-Hayes v. Hayes, CivApp., 378 S.W.2d 375, 
err dism —Vjckerstalf v Yickcrstaff, Civ.App., 392 
S W.2d 559—Sades v. Sailcs, Civ.App., 394 S.W.2d 
248—Roberson v. Roberson, Civ.App., 420 S.W.2d 
495, err ref. no rev. err—Rampy v. Rampy, Civ. 
App., 432 S W.2d 175. 

Utah—McKay v. McKay. 370 P.2d 358, 13 Ulah2d 
187—Christensen v. Christensen, 422 P.2d 534, 18 
Utah2d 315—Bader v. Bader, 424 P.2d 150, 18 
L'tah2d 407. 

Va.—Rowlee v. Rowlee, 179 S.E2d 461, 211 Va. 689. 
Wash.—Vernon v. Vernon, 364 P.2d 429, 58 Wash.2d 
499—Christopher v. Christopher, 381 P.2d 115, 62 
Wash.2d 82—Dakin v. Daldn, 384 P.2d 639, 62 
Wash.2d 687—Bennett v. Bennett, 387 P.2d 517, 63 
Wash.2d 404—McDonald v. McDonald, 40 P.2d 
214, 66 WashJd 48—Barstad v. Barstad, 444 P.2d 
691, 74 Wash.2d 295. 

Johnson v. Johnson. 462 P.2d 956, 1 Wash.App. 
527—Stromberg v. Str<»nberg, 467 P.2d 348, 2 
WasEApp. 76—Marcus v Marcus, 475 PJd 571, 3 
WasEApp 370—Startin v. Startin, 481 P.2d 452,4 
Wash.App. 339. 

Wis.—Manske v. Manskc, 95 N.W.2d 401, 6 WisJd 
605—Rohm v. Rohm. 96 N.W.2d 817, 7 Wis.2d 
431—Hinner v, Hirmer, 103 N.W.2d 55, 10 Wis.2d 
365—Greenlee v, Greenlee, 127 N.W.2d 737, 23 
Wis.2d 669—Wcndland v. Wendland, 138 N.W.2d 

185. 29 Wis.2d 145-Dees v. Dees, 164 N.W.2d 
282, 41 Wis.2d 435—Johnson v. Johnson, 166 
N.W.2d 230, 42 Wis.2d 237—Martin v. Martin, 
174 N.W.2d 468, 46 Wis.2d 218-Schipper v. 
Schipper, 174 N.W.2d 474,46 Wis.2d 303—Leeder 
V. Leeder, 175 N.W.2d 262, 46 Wis.2d 464— 
O’Connor v. O’Connor, 180 N.W.2d 735, 48 
Wis.2d 535—Thies v. MacDonald, 187 N.W.2d 

186. 51 Wis.2d 296. 

Wyo.—Millar v. Millar, 369 P.2d 207. 

Statute not mandatory 

(1) Pa.—McCormick v. McCormick, 195 A2d 851, 
202 Pa.Super. 250. 

Fisher v, Fisher, 84 Dauph. 341. 

Agreement of parties 

(2) Other matters. 

Fla.—Wesibcny v. Westberry, App., 191 So.2d 871. 

Time for allowance 

Tenn.—Crouch v. CroucE 385 S.W,2d 288, 53 Tenn. 
App. 594. 

Value of services; reasonableness of fee 

(1) Ga.—Walton v. Walton, 135 S.E2d 886, 219 Ga. 
729—Shepherd v. Shepherd, 200 S.E2d 893, 231 Ga. 
257. 

(3) Other statements. 

III.—Katauskas v. Katauskas, 213 N.E2d 420, 67 Ill. 
App.2d 33. 

Award to husband 

N.J.—Schwartzstein v. Schwartzstein, 229 A.2d 666, 94 
NJ.Soper. 590. 

Contempt proceedings incident to enforemnent 
of divorce decree 

Va.—Carswell v. Masterson, 295 S.E2d 899, 224 Va. 
329. 
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“Good cause** clause in statute 
La—Wigginton v. Wigginton, App. 4 Cir., 418 So.2d 
41. 
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38.5 Cal.—Tucker v. Tucker, 29 Cal.Rptr. 481, 214 
C.A.2d 337. 

Colo.—Tower v. Tower, 364 P.2d 565, 147 Colo 480 
Fla.—Ames v. Ames, App., 153 So.2d 737. 

Md.—Reese v. Huebschman, 440 A.2d 1109, 50 Md 
App. 709. 

Mont.—Bell v. Bell, 328 P.2d 115, 133 Mont. 572. 
Tex.—Thompson v. Thompson, Civ.App., 380 S.W.2d 
632. 

39. Ariz.—Nesbitt v, Nesbitt, 402 P.2d 228, 1 Anz. 
App. 293. 

Cal—Machado v. Machado, 20 CalRptr. 161, 201 
CA.2d 154. 

Fla.—McMullen v, McMullen, A^)., 185 So.2d 191. 
IIL—Berg v. Berg, 329 N.E.2d 282, 85 Ill.App.2d 98— 
Cimino v. Cimino, 236 N.E2d 299, 93 in.App.2d 
412. 

Ind—DeLong v. DeLong, 315 N.E.2d 412, 161 Ind. 
App. 275. 

Ky.—Howard v. Howard, 412 S.W.2d 243. App. after 
remand 421 S.W.2d 862. 

Mo.—Rutlader v. Rutlader, App., 411 S.W.2d 826— 
Houston v. Snyder, App., 440 S.WJd 156—Mince 
V. Mince, App., 481 S.W,2d 61(3—Toth v. Toth, 
App., 483 S.W.2d 417—McGinley v. McGinley, 
App., 513 S.W.2d 471—Nelson v. Nelson, App., 
516 S.W.2d 574. 

Neb.—Koubek v. Koubek, 321 N.W.2d 55, 212 Neb. 2. 
NJ.—Wheeler v. Wheeler, 145 A.2d 796, 52 NJ.Super. 
504. 

Pa.—Jennings v. Jennings, 7 Lebanon 2699 

S.C.—Bond v. Bond, 166 S.E2d 302, 252 S.C. 363. 

Tenn.—Seaton v. Seaton. 516 S.W.2d 91. 

Sound judicial discretion 

Ala.—King v. King, 114 So.2d 145, 269 Ala. 468. 

Fla.—Ginsberg v. Ginsberg, App., 113 So.2d 565. 

Ind.—Becker v. Becker, 216 N.E2d 849, 141 Ind.App. 
562. 

Tex.—Masters v. Stair, Civ.App., 518 S.W.2d 439. 

39.5. Minn.—Borchert v. Borchert, 154 N.W,2d 902, 
279 Minn. 16. 

Mo.—Swanson v. Swanson, 464 S.W,2d 225. 

N.C—Gamer v. Gamer, 154 S.E2d 46, 270 N.C. 293. 
Shore v. Shore, 190 S.E2d 666, 15 N.CApp. 
629. 

Or.—In re Hinsdale’s Marriage. 532 P.2d 1137, 20 
Or.App. 638. 

S.C—Simons v. Simons, 211 S.E.2d 555, 263 S.C 509. 

Hearing required 

Colo.—Tower v. Tower, 364 P.2d 565, 147 Colo. 480. 
Fla.—Helsel v. Helsel, App., 138 So.2d 99. 

Special findings of fact not required 
Ind.—Greiner v. Greiner, 384 N.E2d 1055, 179 Ind. 
App. 61. 

40. Ala.—Cochran v. Ckwhran, Civ., 269 So.2d 884, 
49 Ala.App. 178, revd. in part 269 So.2d 897, 289 
Ala. 615, on remand 269 So.2d 905, 49 Ala.App. 
749. 

Alaska—Siggelkow v. Siggelkow, 643 P.2d 985. 

Ark.—Ooodloc v. Goodloe, 487 S.W.2d 593, 253 Ark. 
550. 

Cal.—Dickson v. Dickson, 37 CaLRptr. 718, 225 
C.A.2d 752—^Avnet v. Bank (rf America Nat. Trust 
and Sav. Ass’n, 42 CalRptr. 616, 232 CA.2d 
191—Simon v. Simon, 67 Cal.Rptr. 323, 260 
• C.A.2d 636—Smith v. Smith, 82 ClaLRptr. 282, 1 
C.A.3d 952—Janssen v. Janssen, 121 Cal.Rptr. 701, 
48 CA.3d 425. 

Cola—Berglund v. Berglund. 474 P.2d 800, 28 Colo. 
App. 382—Sunshine v. Sunshine, App., 527 PJd 
908—In re Counts’ Marriage, App., 532 P,2d 969 
—Mdnick v. Mclnick, App., 533 PJd 933. 

D.C—Schwier v. Schwier, App., 207 A.2d 115. 

Fla.—Chaachou v. Chaachou, 135 So,2d 206. 
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Hipse V. Fiipse, App., 305 So 2d i6—Maeiler ^ 
Mueller. App., 307 So 2d 195—Thomas v Thomas, 
App. 4 Dbt., 418 So.2d 316. 

Idaho—Hammond v. Hammond. 448 P.2d 237, 92 Ida¬ 
ho 623—Evans v. Evans, 453 P.2d 560. 92 Idaho 
911. 

Ill.—Canady v. Canady, 197 N.E2d 42, 30 Ill 2d 440, 

Roback v. Rohack, 207 N.E.2d 130, 59 III. 
App.2d 222. 

Ind.—Northup v. Northup, 290 N E2d 501, 154 Ind 
App. 469. 

Kan.—Brooker v. Brooker, 433 P.2d 363,199 Kan 783 

Ky,—Scott V. Scott, 433 SW.2d 631. 

Mich.—Van Ommen v. Van Ommen, 181 N.W.2d 634, 
25 Mich.App. 652. 

Minn.—Ward v. Ward, 114 N.W.2d 273, 262 Minn 
249—Borchen v Borchert, 154 N.W2d 902, 279 
Minn. 16. 

Mo.—Keefe v. Keefe. 435 S.W.2d 313. 

Bettinger v. Bettinger, App., 355 S.W.2d 354— 
McCullough V. McCullou^, App., 402 S.W.2d 
623—Knauss v. Knauss, App., 425 SW.2d 713. 

N.M.—Fitzgerald v. Fitzgerald, 369 P.2d 398, 70 N.M. 

11 . 

N.C.—Shannon v. Shannon, 151 S.E2d 613, 268 N.C 
714. 

Little V. Little, 208 S.E.2d 277, 23 N.C.App. 
107—Shoaf V. Shoaf, 212 S.E2d 672, 25 N.C.App, 
311. 

N.D.—Doll V. Doll. 162 N.W.2d 691—Halla v. Halla, 
200 N.W.2d 271—^Johnson v. Johnson. 211 N.W.2d 
759. 

Okl.—Romans v. Romans, 366 P.2d 760—Jones v 
Jones, 402 P.2d 272—McCoy v. McCov, 429 P,2d 
999. 

Or.—Bohren v. Bohren, 412 P.2d 524, 243 Or. 237. 

Pa.—Ruth V. Ruth. 462 A.2d 1351, 316 Pa.Supcr. 281 

S.C.—Nicnow v. Nienow, 141 S.E2d 648—Darden v. 
Witham, 209 S.E2d 42. 263 S.C. 183. 

Tenn.—Acree v. Acree, 447 S.W.2d 108, 60 Tenn.App. 
386. 

Utah—Bader v. Bader. 424 P.2d ISO, 18 Utah 2d 407. 

Wash.—Clark v. Clark, 433 P.2d 687, 72 Wash.2d 
487—Mayo v. Mayo, 448 P.2d 926, 75 Wash.2d 36. 

W.Va.—Bond v. Bond, 109 S.E2d 16, 144 W.Va. 478. 

Wis.—Spheeris v. Spheeris, 155 N.W.2d 130, 37 Wis.2d 
497—Wahl v. Wahl, 159 N.W.2d 651, 39 Wis.2d 
510. 

Review of discretionary orders as to counsel fees see 

§ 288(3). 

Discretion abused 

(1) Ala.—Brock v. Block, 205 Sa2d 903, 281 Ala. 

525. 

Cal.—Carter v. Carter, 13 Cal.Rptr. 922, 192 C.A.2d 
838—Hunter v. Hunter, 20 CaI.Rptr. 730, 202 
C.A.2d 84—Bare v. Bare, 64 Cal.Rptr. 335, 256 
CA.2d 684. 

Colo.-Smith v. Smith, 474 P.2d 619, 172 Colo. 516. 

McMillion v. McMillion, 497 P.2d 331, 31 Colo. 
App. 33, app. after remand 522 P.2d 125. 

Fla.—ThcMii v. Thoni, App., 179 So.2d 420—Putnam v. 
Putnam, App., 226 So.2d 30-Hubbard v. Hub- 
hard, App., 233 So.2d 150-Zuidhof v. Zuidhof, 
App., 242 ^.2d 739—Jordan v. Jordan, App., 243 
So.2d 607—Keena v. Keena, App., 245 So.2d 665 
—Maxwell v. Maxwell, App., 251 So.2d 902—Col- 
man V. Colman, App., 314 So.2d 156. 

III.—Altman v. Altman, 268 N.E2d 211,131 ni.App.2d 
427—Eule v. Eule, 320 N.E2d 506, 24 IIl.App.3d 
83—In re Marriage of Bundle, 438 N.E2d 229, 63 
IllDec. 491, 107 IlLApp.3d 880. 

Md.—Deckman v. Dedcman, 292 A.2d 112, 15 Md. 
App. 553. 

Mich.^8echtel v. Bechtel, 190 N.W.2d 248, 33 Mich. 
App. 506. 

Miim.—Borchert v. Borchert, 154 N.W.2d 902, 279 
Minn. 16—Messer v. Messer, 184 N.W.2d 801, 289 
Minn. 449. 

Mo.—Palmer v. Palmer, 467 S.W.2d 303. 

Mathews v. Mathews, App., 337 S.W.2d 529— 
Lampman v. Lampman, App., 367 S.W.2d 28— 
Ridi^ V. Ridgley, Ak>., 370 S.W.2d 679—Lester 


V. Lester, App, 452 S W Zd 269—Mince \ Mince, 
App, 481 SW2d 6!0 

Nev —AllK V Alls, 408 P 2d 916. SI Nev 653 

N\J —Berkowitz \ Berkowitz, 264 A 2d 49, 55 N J 
564 

NY.—Stone » Stone, 359 NYS2d 35!. 45 .AD2d 
967 

N C —Rowe V. Rowe, 28? S EZd 640, 305 N C 177, 
App after remand 327 S E 2d 624, T4 N C. App 54, 
review den 333 S E2d 489. 314 N C 331 

Pa.—Kayaian v. Kayaian, 297 A.2d 136, 223 Pa.Super 
103 

R I —Smith V Smith, 143 A.2d 309, 88 R.I. 17. 

S.C.—Lowe V. Lowe, 182 SE2d 75. 256 S.C 243. 

S D.—Peshek v Peshek, 297 N W 2d 323. 

Tex.—Boenker v. Boenker, Civ App, 405 S.W 2d 843, 
err dism.—Cooper v. Cooper, Civ.App, 513 
S.W.2d 229 

Wash.-Cleaver v Cleaver. 516 P.2d 508, 10 Wash. 
App. 14, 

Wis.—Miller v. Miller, 227 NW.2d 626, 67 Wis.2d 
435—Parsons v. Parsons, 229 N.W.2d 629, 68 
Wis.2d 744. 

Accounting fees 

N.Y.—Robinson v. Robinson. 368 N.Y.S2d 583, 48 
A.D.2d 865 
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40.5. Ala.—Thompson v. Thompson. Civ., 310 So.2d 
Z2Q, 54 Ala.App. 498, aR). after remand 337 So.2d 
1 . 

AUcka—Moore v. Moore. 499 P.2d 300. 

Ariz.—Ashton v, Ashton, 359 P 2d 400, 89 Ariz. 148— 
Kennedy v, Kennedy. 379 P.2d 966, 93 Ariz. 252— 
Babnick v. Babnick. 385 P.2d 216, 94 Ariz. 338— 
DeMarce v. DcMarce, 419 P.2d 726, 101 Ariz. 
369—Armer v. Armer, 463 P.2d 818, 105 Ariz. 
284 

Heller v. Heller. 438 P.2d 445, 7 Anz.App. 
298—Reich v. Reich, 474 P.2d 457, 13 Ariz.App. 
98. 

Ark.—Grumbles v. Grumbles, 431 S.W.2d 241, 245 
Ark. 77—Wiles v. Wiks, 437 S.W.2d 792, 246 Ark. 
289—Riegkr v. Riegler, 438 S.W.2d 468, 246 Ark. 
434—Northeutt v. Northeutt, 458 S.W.2d 746, 249 
Ark. 228—Ryan v. Baxter, 489 S.W.2d 241, 253 
Ark. 821. 

CaL—Rosenthal v. Rosenthal, 30 Cal.Rptr. 49, 215 
C.A.2d 140-Amdd v. Arnold. 30 CaI.Rptr. 742, 
216 C.A.2d 315—Donovan v. Donovan, 36 Cal. 
Rptr. 231, 223 C.A.2d 701—Dickson v. Dickson, 
37 CaI.Rptr, 718, 225 C.A.2d 752—Cope v. Cope, 
40 CaI.Rptr. 917, 230 C.A.2d 218—Avnet v. Bank 
of America Nat. Trust and Sav. Ass’n, 42 Cal.Rptr. 
616, 232 C.A.2d 191—Simrin v. Simrin, 43 Cal. 
Rptr. 376, 233 C.A.2d 90—Rosenthal v. Rosenthal, 
50 Cal,Rptr. 385, 240 C.A2d 927—Modglin v. 
ModgUn, 54 CaLRptr. 582, 246 CA.2d 411—An¬ 
thony V. Anthony, 66 Cal.Rptr. 420, 259 C.A.2d 
156—Millington v. Millington, 67 CalRptr. 128, 
259 C.A.2d 896—Simon v. Simon, 67 Ca].Rptr. 
323, 260 C.A.2d 636—Barnes v. McKendry, 67 
Cal.Rpcr. 336,260 CA.2d 671—Smith v. Smith, 84 
CalRptr. 241. 4 C,A.3d 446. 

Colo.—Laws v. Laws, 432 P.2d 632,164 Colo. 80—Sau- 
cerman v. Saucerman, 461 P.2d 18, 170 C<rfo. 
318—Stovall v. Crosby, 464 P.2d 868, 171 Colo. 70. 

Waniska v. Waniska. App., 472 P.2d 759— 
Brown v. Brown, App., 473 P.2d 985—Gibbons v. 
Gibbons, App., 476 P.2d 297—Owens v. Owens, 
App., 477 P.2d 475—^Warner v. Warner, App., 485 
P.2d 527—Westback v. Westback, App., 514 P.2d 
780. 

Del—Husband S. v. Wife S., 294 A.2d 89. 

D.C.—Rhodes v, Gilpin, App., 264 A.2d 497—^Jacobson 
v. Jacobson, App., 277 A.2d 280. 

Fla.—Moliver v. Moliver, App., 200 So.2d 613—^Scho* 
enrock v. Schoenrock, App., 202 So.2d 571—Knox 
V. Knox, App., 210 SoJd 729—Ortiz v. Ortiz, 
App., 211 So.2d 243—Silberman v. Katcher, Af^., 
214 So.2d 726—Frischkom v. Frischkom, App., 
223 So.2d 380, cert, dism,. Sup.. 228 So.2d 909— 
Volpe V. Voipe, App., 227 So.2d 534—Elkins v. 
Elkins, App., 228 So.2d 105, app. after remand 249 
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So.2d 443—Green v Green, App, 228 So 2d I !2— 
Smith V. Smith, App, 309 So 2d 615 
Ga—Chambless v. Chambless, 105 S.E2d 221, 214 Ga 
451—Parrot! \ Parrott, 164 S.E2d 8! I, 224 Ga. 
801—Veal v Veal, 174 S E2d 435, 226 Ga 285— 
Gable v Gable. 189 S.E2d 409, 229 Ga. 131 
Hawaii—Takaki v Takaki, 64'’ P2d 726, 3 Haw App. 
189, 

Idaho—Heidemann v. Heidemann, 533 P.2d 96 
III—Loveless v. Loveless, 279 N E 2d 531, 5 Hl.App.3d 
96'—Booth V Booth. 284 K E2d 506, 6 I!l.App.3d 
62. 

Ind.—Lipner v. Lipner, 267 N.E2d 393, 256 Ind. 151. 
Sylvester v. Sylvester. 154 NE2d 747, 129 Ind, 
App 168—Dragoov Dragoo, 182 N,E2d 434, 133 
Ind.App. 394—Becker v. Becker, 216 N.E2d 849,” 
141 Ind.App. 562. 

Iowa—McNamara v, McNamara. 181 N.W.2d 206 
Kan.—Folk v. Folk, 455 P.2d 487, 203 Kan. 576— 
Small V Small, 485 P.2d 1365, 207 Kan. 506—Bak- 
er V Baker. 537 P.2d 171, 217 Kan. 319. 

Ky.—Barnes v. Barnes. 458 S,W.2d 772. 

La.—Gardes v. Gardes, App., 249 So.2d 221—Wiggm- 
ton V. Wigginton, App. 4 Cir, 418 So.2d 41. 

Md.—Abrams v Abrams, 229 A.2d 103, 246 Md. 588— 
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Kan-Kessler v Kesskr, 362 P.2d 21, 188 Kan. 255 
Ky —Arny v. Johnson, 443 S.W.2d 543. 

Mich.—Schaeffer v. Schaeffer. 308 N.W2d 226, 106 
Mich.App. 452. 

N.Y—Roosevelt v. Roosevelt, 226 N.Y.S 2d 138, 16 
A.D.2d 612. 

Roth V. Roth, 263 N.Y S.2d 179.47 Misc.2d 701. 
Tex-Stegall v. Stegall Civ.App., 571 SW.2d 564 
Vt.—Peatman v. Peatman, 442 A.2d 1290, 140 Vt. 532. 
Wash.—Foutch v. Foutch, 469 P.2d 223, 2 Wash App. 
407. 

Contmnpt proceedings 

(1) Ariz.—Dyer v Dyer, 373 P.2d 360, 92 Anz. 49. 
Cal.—Janssen v. Janssen, 121 Cal.Rptr. 701, 48 CA.3d 
425. 

Ga.—.\dams v. Adams, 127 S.E.2d 365, 218 Ga. 286— 
Posner v. Posner. 139 S.E2d 386, 220 Ga. 468— 
Beach v. Beach, 164 S.E2d 114, 224 Ga. 701— 
Young V. Young, 215 S.E2d 258. 234 Ga. 256. 
Wyo.—Hepp v. Hcr), 420 P.2d 118. 

(3) III—Van Nortwick v. Van Nortwick, 201 N E2d 
857, 52 IIl.App.2d 229. App after remand 230 N.E.2d 
391, 87 niApp.2d 55. 

(5) Other statements. 

Ala.—Smith v. Smith, Qv., 365 So.2d 88—Danes v. 

Deines, Civ.App., 424 So.2d 1334. 

Ariz.—Wright v. Stidham, 390 P.2d 107, 95 Anz. 316. 

Earley v, Earley, 430 P.2d 456, 6 Anz.App. 
llO-Cocke V. Cocke, 474 P.2d 64, 13 Ariz.App. 
57. 

Cal—Heller v. Heller, 41 CalRptr. 177, 230 CA.2d 
679. 

D.C.—Yancey v. Yancey, Mun.App., 184 A.2d 36. 
Ga.—Palmes v. Palmes, 201 S.E.2d 413. 231 Ga. 347— 
Berman v. Berman, 206 S E2d 447, 232 Ga. 34Z 
Mo.—Yeager v. Yeager, App., 622 S.W.2d 339. 

N.Y.—Oates v. Oates, 292 N.y.S.2d 3. 30 A.D.2d 658. 
Tex.—Matter of Marriage of Neidert, Civ./^., 583 
S.W.2d 461. 

WiUfdl nonpayment 

(3) Other cases. 

Ga.—Kight v. Kight, 250 S.E2d 451, 242 Ga. 563. 
Refusal not abuse of discretion 
La.—Wigginton v. Wigginton, App. 4 Cir., 418 So.2d 
41. 

N.Y.—Hazell v. Hazell, 369 N.Y.S.2d 264, 48 AD.2d 
1006. 

Purpose of statute 

La.—Gardner v. Gardner, App^ 366 So.2d 1022. 
Arrearages of child support 
La.—Wigginton v. Wigginton, App. 4 Cir., 418 So.2d 
41. 

Attorney fees under statute not applicable 
N.Y.—Salyn v. Schwartz, 439 N.E2d 34a 56 N.Y.2d 
969, 453 N.Y.S.2d 624. 

Garnishments and exeentioos 

Mo.—Moser v. Moser, App., 642 S.W.2d 688. 
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87.5. S.C.—Moesley v. Moesley, 207 S.E2d 403, 263 
S.C 1. 

Award of wife’s attorney’s fee on petition to 
require repairs to iwoperty held proper 
Ark.—Schaefer v. Schaefer, 362 S.W.2d 444, 235 ArL 
870. 

88. Ariz.—Barnett v. Barnett, 388 P.2d 433, 95 Ariz. 
226. 
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Cai —MJherR €£ R-'.: C \ Id 

m 

Fla*-»Staic ex re’ Paine v Paine, 4p*p \bt Sold 
"*0^ —Cordm Cordre>, 4pp ZQb Sold 254— 

Waller \ Waller, App, 212 Ss 2d 552—Tt agocia » 
Kleia. App 305 Sc 2d 2^ 

Ga—Hemng » Hemng, 2C^ S E 2d 452, 252 Ga 464 
N y —Schahinger \ Sehuisinfcr, W N Y S 2d 55, 9 
AD2d^ 

N C -Shore % Shore, 19C S E 2d 666, 15 \’ C App 
629 

Ala.—Carnes v Shore* Cw, 5 IS So-2d 305, 55 .4ia. 
App- 608 

93 Oki—Blount v Blount, 425 P2d 474 
96 Tex -Couch > Couch, Cis App , 315 S W 2d 64, 
err dism. 

963 Coin —L>iuin«:k x Ljtumick, IS” A 2d 494, 
21 Conn Sup 497 

III —In re Marriage of Reczek, 420 N E2d 161, 50 
in Dec S44. 95 Ill App 3d 220 
Mo—McLaughlin v McLaughlin, Ars, 43' S-W“2d 
721 

N.Y -Tausik v Tausik, 235 N Y.S 2d 7'6, 38 Misc 2d 
11. 24 

VscatMM of decree nsi 

NJ—lovino % losino. 155 A-2d 57g, 58 NJ Super 
138 

NC-—McCarlej v McCariej, 221 SE2d 490, 289 
N.C 109 

Where the husband’s action is dis¬ 
missed on the merits the wife is enti¬ 
tled to counsel fees for defense of that 
action.’* 5 

983. N.Y—Tausik > Tausik. 235 NYS.2d 776, 38 
Misc.2d 11. 24. 

99. Aril.—Crawford v. Crawford, 514 P.2d 1050, 20 
Aru-App. 599, 

Ga,—George v. George, 212 S.E2d 813, 233 Ga. 637 
m—Konrad v. Konnd. 209 N.E2d 849, 60 IiLApp.2d 
307. 

Mo.—Hogsen v. Hogsett. App.. 409 S.W 2d 232—Smith 
V. Smith. App.. 435 S.W.2d 684. 

N.V,—Campbell v. Campbell 199 N.Y.S.2d 708, 10 
AD.2d 861. ' 
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1. Mich.—DePew v. DePew. 128 N.W.2d 533, 373 

Mich. 162. 

Tex.—^Strange v. Strange, 464 S.W.2d 364. 

2, CoIo.-Stockham v. Stockham. 358 P.2d 1026, 145 

Colo. 376. 

Wash.—Dille v. DtUe, 394 P.2d 901, 64 Wash,2d 856. 

However, under statute providing 
for survival of the action as to fees 
allowed during its pendency, such fees 
may be allow^ after dismissaL^^ 

33. Fees United to compensatioB op to time 
of dismissai 

Minn.—lohnson v, Johnson. 97 N.W.2d 279. 256 Minn. 
33. 

Under statute a divorce action after 
voluntary dismissal may continue for 
the purpose of allowing attorney’s 
fees.^‘® 

4^10. Statute belli constitotioiial 
Minn.—Johnson v. Johnson. 97 T4.W,2d 279, 256 Mum. 
33. 

Court has no authority to grant at¬ 
torney’s fees after termination of di¬ 
vorce action by abandonment^** 

4wl5. Fla.—Bolton v. Bolton. App. 2 Dist., 412 So.2d 
72. 

Ky.—Dahkm v. Holbert. 461 S.W.2d 539. 


5 G»—k Maod> II® SEZd "J®. I*" Ga 

5*'4 cert Je^ 9* SO 45'. LS 9:: <3 

L Ed :d 254 

6 -Ala —OamtsTell v Gar-Srsl, IIO So 2d 24® 268 

Ala 6“!—Daxis x Daxis. 14“ Sc 2d 828. 2“4 Ala 
2", : A L-R -3d : 

Ark—Coat« 4 Coftte*. 3"" SW 2d 824, 238 Ark 1 
Cal —Nacht v Nacht, ?54 P 2d 2'5, 16" C A.2d 254— 
Ckvenger \ aesenger, 11 CaiRptr. 'C“, 189 
C A 2d 658. 9C A L R Id 569—Machado s Ma¬ 
chado 2'3CaI Rptr Ifc*., 221 C .A-2d 154—Modghn 
4 M:idgLr 54 Ca Rptr 582, 246 CA2d 411 
Fla —GrifTin \ Gnffin. -App, IS" So 2d 236—Frsch- 
kom V Fnschkom. -App. 223 Sc 2d 280. cert 
dism . Sup, 228 Sc :id 909 

Ga—Hemng % Hemng, 21! SE2d 895, 233 Ga. 484 
Hawaii—Carson v Carson, 436 P2d 50 Haw 182 
Ill—Booth s- Booth, 2'0 NEZd PI, 132 IlIApp.2d 
-58-Sidwen % Sidweil. 328 NE:d 595. 28 III 
App 3d 580, app after remand 373 N E2d 814, 15 
Ii: E>ec 468, 58 Hi App 5d 33. and 429 N E 2d 539, 
5' I!I Dec 641. 102 III App 3d 56 
Ind—State ex rel DeMoss v Daviess Circuit Court, 
185 NE2d 621, 243 Ind 376 
Iowa—In re Marruge of Snyder, 241 NW2d 733 
Md—Eberlv v Eberl>, 2*^8 A 2d lO"’. 12 MdApp 117. 
Mich-Crombea v Crombez, 319 NW2d 660, 114 
Mich.App 750 

Miss —Neely v. Neely, 52 So 2d 501—Sanford v. Cow¬ 
an. 163 So.2d 682, 249 Miss. 685—Smith v Smith, 
293 So 2d 466 

Mo —Long V Long, App. 357 S W.2d 243. 

N M —Michelson v Michelson. 551 P 2d 638, 89 N M. 
282- 

N Y —Edeli V Edeil 107 N Y.S 2d 823. 279 App Div. 
65r 

Mannclli v ManneUi, 117 N.Y.S.2d 717—Bien- 
stock V. Biensiock 219 N.Y.S2d 395 
N D.—Keller v Keller. 158 N W.2d 694. 

Okl.—Thompson v. Thompson, 347 P.2d 799 
Or—Oliver v, Oliver, 337 P.2d 318, 216 Or 5. 

R.I.—Sulyma v Sulyma, 199 A.2d 599, 98 R.I. 22. 
Tenn.—Seaton v. Seaton, 516 SW.2d 91. 

Baggett V. Baggett, Ar>., 512 S.W 2d 292. 
Wash.—Dilkm v. Dillon. 207 P 2d 752, 34 Wash.2d 
12—Richardsmi v. Richardson, 347 P.2d 548, 55 
Wash.2d 208—Bennett v. Bennett. 387 P.2d 517,63 
Wash.2d 404-Garrett v. Garrett. 409 P.2d 470, 67 
Wash.2d 646. 

PorpoM of sliowinco 

Cal.—Crook v. Crook, 7 CaI.Rptr. 892, 184 C.A.2d 
745—Hunter v Hunter, 20 CaLRptr. 730, 202 
C.A.2d 84. 

lll-Sherman v. Sherman, 393 N.E2d 67, 30 Ill.Dec. 
412, 74 IlLApp.3d 451. 

AdTaoce paymoit reqalred 

Idaho—McNett v McNett, 501 P.2d 1059,95 Idaho 59. 

Separatkm 

N.Y.—Roscmi v. Roscini, 357 N.Y.S.2d 227,44 A.D.2d 
254. 

Award to husbaad 

Fla.—Mummaw v. Mummaw, App., 325 So.2d 20, 
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6,5. Ala.—Brown v. Brown. 159 So.2d 855, 276 Ala. 

153—Ragk v. Ragle, 201 So.2d 59, 281 Ala. 222. 
Ariz.—Shaffer v. Shaffer, 494 P.2d 73a 16 Ariz-App. 
530. 

Ark.—Eskridge v. Eskridge, 226 S.W.2d 811, 216 Ark. 
592—Snavdy v. Snavdy. 320 S.W.2d 934, 230 Ark. 
94. 

Cal —Crook v. Crook, 7 Ca!.Rptr. 892, 184 C.A.2d 745. 
Fla.—McKenzie v. McKenzie, App., 105 So.2d 614— 
CoH»th V. Cofemh, App., 258 So.2d 50, qpiasfaed in 
part, remd., Sup., 268 So.2d 361. 

Ga.—Staten v. Staten, 249 S.E.2d 81, 242 Ga. 399. 
Idaho—Pratt v. Pratt. 584 PJd 645, 99 Idaho 500. 
Ill.-Hall v. Hall 323 N.E2d 541, 25 lll.App.3d 524. 
Ind.—Copeland v. Copeland, 248 N.E2d 571, 145 Ind. 
App. 73. 
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Iowa—.Arnold v Arnold, 140 N.W,2d 874, 258 Iowa 
850^—Bullocks V Bullocks, 144 N W 2d 924, 259 
Iowa 4%—Wilson v W'llstai, 197 N.W.2d 589—In 
re Novak’s Mamage, 220 N,W.2d 592—In re Mar¬ 
riage of Enckson, 228 N.W 2d 57. 

Md—Brodv v Midgetie. 299 A.2d 124, 16 MdApp. 
647 

Mmn —Schafer v. Schafer, 144 N.W.2d 590, 275 Minn. 
554. 

Miss—Burnett v Burnett, 271 So.2d 90. 

NY—Sussman v Sussman, 212 N.Y.S.2d 95, 13 
AD.2d464 

Ohio—Ward v Ward, 140 N.E2d 906. 104 Ohio App. 
105 

Okl —Stuart V Stuart, 433 P.2d 951. 

S D —Mcmdeis v Meinders, 305 N W.2d 404. 

Wash —McNair v. McNair, 391 P.2d 549, 64 Wash,2d 
283—Gamache v Gamache, 409 P.2d 859, 66 
Wash.2d 822. 

Provisioiial grant 

Fla.—Bateman v. Bateman, App., 358 So.2d 910. 

Attorney fees denied 

III—Winter v. Winter, 387 N.E2d 695, 25 lU.Dec. 819, 
69 in.App.3d 359. 

Mont.—In re Mamage of Bliss, 609 P.2d 1209, 187 
Mont. 331. 

page 959 

6.10. Ala.—Hawkins v. Hawkins, Civ., 346 So.2d 967. 
Fla.—Sommese v. Sommese, App., 324 So.2d 647. 
Iowa—WignaM v. Wignall, 161 N.W.2d 791. 

Okl.—Dowdell V. Dowdell, 463 P.2d 948. 

SC.—Smith v Smith, 204 S.E2d 53, 262 S.C. 291, app. 

after remand 216 S.E2d 541, 264 S.C. 624. 

Wyo—Kieler v. Kieler. 543 P.2d 1240. 

7. Right forfeited 

III—Van Buskirk v. Van Buskirk, 312 N.EJZd 395, 19 
in.App.3d 647. 

8. Ala.—Thompson v. Thompson, Civ.App., 337 

So.2d 1. 

Ark.—Narisi v. Narisi, 320 S.W.2d 757, 229 Ark. 1059. 
Mo.—Anderson v. Anderson, App., 437 S.W.2d 704. 
N.C.—Teague v. Teague, 157 S.E2d 649,272 N.C 134. 

9. Cal.—Machado v. Machado, 20 Cal.Rptr. 161, 201 

C.A2d 154—^Hunter v. Hunter, 20 Cal.Rptr. 730, 
202 C.A.2d 84—Smith v. Smith, 84 Cal.Rptr. 241, 
4 C.A.3d 446. 

Iowa—In re Peterson's Marriage, 227 N.W.2d 139. 
Md.—Staley v. Staley, 335 A.2d 114, 25 Md-App. 99. 
Miss.-Keyes v. Keyes, 171 So.2d 489, 252 Missc 138, 
32 A.L.R.3d 1222. 
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10. Cal.—Hunter v. Hunter, 20 CaLRptr. 730, 202 
CA.2d 84—Simon v. Simcm, 67 CaLRptr. 323, 
260 CA.2d 636-Clarke v. Clarke, 84 CaI.Rptr. 
393, 4 CA.3d 583. 

Mich.—Beczek v. Beczek, 103 N.W.2d 355, 359 Mich. 
677. 

N.Y.—Pearson v. Pearson, 194 N,Y.S.2d 999, 9 A,D.2d 
897, rearg. and aj^. den. 196 N.Y.S.2d 612, 10 
A.D.2d 582—Prytherch v. Prytherch, 253 N.Y.S.2d 
781, 22 A.D.2d 706. 

Sokolow V. Sokolow, 216 N.Y.$.2d 495, 28 
Misc.2d 962—Dubin v. Dubin, 232 N.Y.S.2d 394. 
Okl.—Shook v. Shook, 352 PJd 376. 

Wyo.—Biggerstaff v. Biggerstaff, 443 P.2d 524. 

Burden of proof 

(2) Neb.-Hobensee v. Hohensee, 154 N.W.2d 878, 
182 Neb. 388. 

10^. Ala.—Watson v. Watson, 178 So.2d 819, 278 
Ala. 425. 

Ark.—Bngham v. Brigham, 319 S.W.2d 844, 229 Ark. 
967 

Mass.—Richman v. Rkhman. 140 N.E2d 139, 335 
Mass. 395. 

Neb.—Rush v. Rush. 108 N.W.2d 79, 171 Neb. 800. 
Okl—Gist V. Gist, App., 537 P.2d 460. 

Wis.—CJ5. cited in Greenlee v. Greenlee. 127 N.W.2d 
737, 741, 23 Wis.2d 669. 



27A CJS 171 


Traveling and housing expenses permissible 

Anz.—Kahn v Kahn, 532 P2d 54!. 23 Anz.App 269 

10.10. Hawaii-Carson v Carson, 436 P.2d ?, 50 
Haw. 182. 

Tenn.—Folk v. Folk. 357 S W 2d 82S. 

10*15. Or.—Wilson v Wilson, 40S P.2d 940, 242 Or. 
201 . 

11.10. Ark —Lytle v. Lytle, 583 SW 2d 1. 266 Ark. 
124. 

Cal.—Simon v. Simon, 67 Cal Rptr. 323, 260 C A 2d 
636. 

Ga.—Parrott v. Parrott, 164 S.E2d 811, 224 Ga. SOI. 
Iowa—Geismger v. Geisinger, 202 N.W.2d 44—Behrle 
V. Behrle, 228 N.W 2d 25—In re Marriage of Er¬ 
ickson, 228 N.W,2d 57. 

S.D.—Rykhus v. Rykhus, 319 N.W.2d 167. 

Denial held not improper 

(1) Ala.—Webb v. Webb, Civ.App, 366 So.2d 1134 
Ga.—Herring v. Herring. 211 SE.2d 893, 233 Ga. 484 
Idaho—Ferguson v. Ferguson, 415 P.2d 676, 91 Idaho 

33. 

Iil.-Hall V. Hall, 323 N.E.2d 541, 25 Ill.App.3d 524. 
Neb.—Foltyn v. Foltyn, 141 N.W.2d 433, 180 Neb, 42. 
N.Y.—DuBroff V. Thomas, 380 N.Y.S,2d 31, 51 A.D.2d 
71L 

Ohio—Wilson v. Wilson, App, 185 N.E.2d 62. 

Tenn.—Baggett v. Baggett, App., 512 S.W.2d 292. 

11.15. Conn.—Thomas v. Thomas, 271 A.2d 62, 59 
Conn. 477. 

Iowa—CJ jS. quoted in Andreesen v. Andreesen, 110 
N.W.2d 275, 280, 252 Iowa 1152-CJA quoted at 
lengdi in Enckson v. Enckson, 154 N.W.2d 106, 
113, 261 Iowa 264. 

S.D.—Peshek v. Peshek, 297 N.W.2d 323 
No recovery where husband prevails 
Fla.—Cann v. Cann, App., 334 So.2d 325. 
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12. Ark.—Bryant v. Bryant, 365 S.W.2d 140, 236 
Ark. 157. 

Fla.—Lovett v. Lovett. App., 194 So.2d 916. 

Iowa—Garrison v. Garrison, 179 RWJd 466. 

Miss.—^Dickerson v. Dickerson, 148 So.2d 510, 245 
Miss. 370. 

12.5. Iowa—Bullocks v. Bullocks, 144 N.W.2d 924, 
239 Iowa 496. 

13. Ala.—Novak v. Novak, Civ.App.. 339 So.2d 77. 
Mich.—Millett v. Millett, 125 N.W.2d 856, 372 Mich. 

259. 

N.M.—Poage v. Poage, 278 P.2d 132, 59 N.M. 17. 
N.Y.—Habiby v. Habiby, 260 N.Y.S.2d 664, 24 A.D.2d 
435. 

13.15. Ark,—Yancey v. Yancey, 356 S.W.2d 649, 234 
Ark. 1046. 

IU.-Sahs V. Sahs, 363 N.E2d 156, 6 IllDec. 627, 48 
IllAi)p.3d 610. 

Iowa—In re Ried's Marriage. 212 N.W.2d 391. 

Miss.—Hodge v. Hodge, 186 So.2d 748, err. over. 188 
So.2d 240. 

Okl.—Snelling v. Snelling, 420 R2d 872-Btount v. 
Blount, 425 P.2d 474. 

Financial ability of wife after remarriage 
Ill.—Berg V. Berg, 229 N.E.2d 282, 85 m.App.2d 98. 

14. Minn.-Cozik v. Cozik, 155 N.W.2d 471, 279 
Minn. 91. 

liberal award 

(2) Other instances. 

Ala.—Campbell v. Campbell, Civ., 285 So.2d 105, 51 
Ala.App. 295. 

IAS. Ala.—Watson v. Watson. Civ., 229 So.2d 807, 
45 A]a.App. 306. 

Ohio—Hollaiid v. Holland. 266 N.E2d 580. 25 Ohio 
App.2d 98. 

Wash.—King v. King, 481 P.2d 457, 4 Wash.App. 354. 
Wyo.—Beckle v. Beekle, 452 P.2d 205. 

14.10. Mo.—^Masters v. Masters, App., 315 S.W.2d 
870. 


14.15. 4ia—Hew;:! v Hewni, 254 Sc 2d 2?3, 2i5 
Ala 516 

Miss—Ranksn v B&bc. 410 Sc 2d 1326 

15 A!a—Brow’i v Brown, Civ App, 3*4 So 2d 3_2. 

wnt den, Sup. 3T4 So 2d 354. 

Fia.—Colbath v Ccibath. .Acp. 253 So 2d 50, quashed 
m part on oih grds, remd. Sup. 263 Sc 2d 561. 
Ga.—Herring v Hemng. 2! i S E 2d 895. 255 Ga 454 
III.—Matthews \ Matthews. 544 NE2d 21, 56 III 
App.3d SOS 

Mont—Martens \ Martens, 637 P2d 525, ‘56 Mont. 
"'1 
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17.10. N Y —Ferguson v Ferguson. 212 \'.Y S.2d 
228, 29 Misc 2d 265 

17.15. Retroactive award to prevailing party 

Ill —Sidwell V. Sadwell, 429 N.E2d 559, 57 III Dec. b4I, 
102 III. App 3d 56 

19.5 Ala.—Stewart v. Stewart, Civ, 341 So 2d 490. 

Mont—State ex rel Sowerwine v. Distnct Court of 
First Judicial Dtst In and For Lewis and Cark 
County, 401 P.2d 568, 145 Moat 375 

19.10, Ala.—Whittle V. Whittle, 128 So.2d 92. 272 
Ala. 32.' 

Appeal of property settlement 

Wash,—Bryant Bryant, 41! P.2d 428, 68 Wash.2d 97. 

No change in husband’s circumstances 

N.Y.—Cary v. Cary, 404 N Y.S 2d 534. 94 Misc.2d 257 

22. Financial resources and needs and extenu¬ 
ating circumstances considered 

Fia.—Ludemann v. Ludemann, App., 317 So 2d 860 

24. Idaho—McNett v. McNett, 501 P.2d 1059, 95 
Idaho 59. 

Ill.—Lamkin v. Umkm, 356 N.E2d 1265, 1 Ill.Dec. 
932, 43 IIl-App 3d 421 

N.Y.—Roosevelt v Roosevelt. 226 N.Y.S2d 138, 16 
.A.D.2d 612. 

N.D.—Davis v. Davis, 26S N.W.2d 769. 

Wash.—Morgan v. Morgan. 369 P.2d 516, 59 Wash.2d 
639, 
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26. Ariz.—^Reardon v. Reardon, 415 P.2d 571, 3 Ariz. 
App. 475. 

Mo.—Cascio v. Cascio, App., 485 S,W.2d 857. 

N.D.—Bryant v. Bryant, 102 N.W.2d 800. 

R.L—Sulyma v, Sulyma, 199 A.2d 599, 98 R.L 21 

27. Idaho-Tolman v. Tolman, 461 P.2d 433, 93 Ida¬ 
ho 374. 

Ill.—Kilbnde v. Kilbride, 212 N.E2d 252, 64 Ill. 
App.2d 355. 

28. N.D.—Bryam v. Bryant, 102 N.W.2d 800. 

Wyo.—Rubeling v. RubeUng, 406 P.2d 283. 

Power 

(2) Dependent on state of proceedings. 

Ohio-Roberts v. Roberts, 177 N.E.2d 287, 113 Ohio 
App. 42. 

On husband’s appeal from order grantiiig alimony 
pendente lite allowance is proper despite provision of 
order appealed from granting leave to apply to trial 
court. 

N.Y.—Cohen v. Cohen, 239 N.Y.S.2d 69, 18 AD.2d 
1011 

29.5. Iowa—In re Harrington’s Marriage, 199 
N.W.2d 351, 

31.5. Ala.—Walker v. Walker. Civ., 319 So.2d 718, 56 
Ala.App. 98. 

Fla.—Ludemann v. Ludemann, App., 317 So.2d 860. 

32. Iowa—Locke v. Locke, 246 N,W.2d 246, app. 
after remand 263 N.W.2d 694. 

Okl.—Coker v. Cok«. 460 P.2d 424. 

page 964 

33. Okl.—Roemer v. Roemer, 373 P.2d 55. 

Utah—Earl v. Earl, 406 P.2d 302, 17 Utah 2d 156. 
Wash.—Hilsenberg v. Htlsenberg, 344 P.2d 214, 54 

Wash.2d 650. 
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Allowance improper 

Fla—Howd) V Hrwdi, App., IS3 $o2d 261 

The appellate court may allow and 
assess counsel fees, or allow such fees 
and authorize the trial court to assess 
the amount,'"- 

33.5. Criteria for trial court in determuisg 
award for services rendered on appeal 

Ra —Ludeina.nn v. Ludemann. App.. 317 So.2d 860. 

§ 222. Inquiry into Merits and Mat¬ 
ters Essential to Allowance 

Library References 
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35.50 Cal.—Rosenthal v. Rosenthal, P Cai.Rptr. 
1S6, 197 C.A.2d 287 

Iowa-CJ5. cited in Thom v. Kelley, 134 N.W.2d 545, 
548, 257 Iowa "^19 —la re Boyd’s Marriage, MO 
NW.2d 845, 55 A.L.R.3d 570. 

Mo—E-V. G-. App., 317 SW.2d 462-BeriMg- 

ha V. Berbiglia, App., 442 S.W.2d 949. 
NY.-Goldbcrg v Aylward, 420 N.Y.S,2d 885, 72 
AD 2d 510. 

36 in.—Rattray v Rattray, 557 N.E.2d 701, 2 IIL 
Dec. 534, 43 Ill.App.3d 853. 

Mo.—Mathews v, Mathews, App., 337 S.W.2d 529— 
Berbigha v. Berbiglia, App., 442 S.WJd 949. 

N Y.—Becker v. Becker. 260 N.Y.S.2d 879, 46 Misc.2d 
858. 

D.C.-<)wen v Owen, App, 427 A.2d 933. 

Fla—Peters v. Peters, App., 366 So.2d 512. 

III.—Kuhns V Kuhns. 288 N.E2d 884, 7 IIl.App.3d 
884 

Neb.—Rinderknecht v Rinderknecht. 284 N.W.2d 569. 
204 Neb. 648. 

N.C.—Sprinkle v. Spnnkle, 193 S.E2d 468, 17 N.C. 
App. 175, 60 ALR.3d 719—Powefl v. PowdI, 214 
S.E2d 808, 25 NCApp. 695. 

Application denied without prejudice to presen¬ 
tation at hearing ou merits 
Fla.-;-Fine v. Fine, App., 122 So.2d 494. 

Allowance to husband 

N.J.—D’Arc v D’Arc, 395 A.2d 1270, 164 NJ.Super. 
226, affd. 421 A.2d 602, 175 NJ.Super. 598, cert 
den. 101 S.Ct. 2049, 451 U.S. 971, 68 L.Ed.2d 350. 

37. Ala.—Young v. Young, Civ.App., 376 So.2d 737 
—Parker v. Parker. av.App., 392 So.2d 229— 
Canterbury v. Witt, Civ.App., 404 So.2d 705. 

Mass.—Kane v. Kane, 434N.E2d 1311, 13 Mass.App. 
557. 

38. Ill—Rattray v. Rattray, 357 N.E2d 701, 2 IE 
Dec 534, 43 IU.App.3d 853. 

page 965 

39. Ill—Matter , of Marriage of Scott, 389 N.E2d 
1271. 27 Ill.Dec. 863, 72 Ill.App.3d 117. 
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48. Fla.—JafTee v. JafTee, App., 394 So.2d 443. 

50 III—Anthony v. Anthony, 419 N.E2d 94, 50 
IllDec. 227, 94 IllApp.3d 827. 

La.—Bishop v. Bishqp, App., 394 So.2d 799, writ den., 
Sup., 399 So.2d 598. 

N.Y.—Canino v. Onino, 437 N.Y.S.2d 775, 80 A.D.2d 
932. 

Tenn.—Bom v. Bom, App., 614 S.W.2d 49. 

Improper application for relief 
N.Y.—Bimbaum v. Bimbaum, 449 N.Y.S.2d 424, 113 
Mtsc.2d 487. 

51.50. Cal—Carter v. Carter, 13 CaI.Rptr. 922. 192 
CA.2d 838. 

N.Y.—Weitz V. Weitz, 249 N.E.2d 768, 24 N.Y.2d 930; 
301 N.Y.S.2d 991. 

52. N.Y.—Biemtock v. Bienstock, 193 N.YE2d 290. 
Okl.—DuVall V. DuVall, App., 543 P2d 766, 
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S»fllci««cy of proof 

19) Other ina:tej\ 

Mo — PrestOR v Pre<,i 3 n. \rr '4; S Zd ’5-^ 
McGrith V McGrath Apr 

Cowbob^Iaip marriage 

(2) Other marterk 
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la Florida 

(I) Flfc—Bur^ V Burger, App. 156 Sold QC5 
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C«l —Carter v Carter. 13 CalRptr 912, 19: C A 
838 
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55 NY->-Lasek v Lasek, IS** NY.SId 41 
55.5 N-Y.—Donohue s Donohae, 236 N Y S Id i 9 C 
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60. N Y.—Wdiz V Wat 2 . 249 N E Id - 6 a, 14 N' Y Id 
930. 301 Ny.S2d 991 

CoaflictiBg erideace 

Cal—Carter v Carter, 13 CaiRptr 9 I 2 , 292 CAId 
838. 

63. la New York 

(1) N.Y —Josephs s Josephs, 218 N Y S Id 'Cc 

(2) Rothetiberg v Rochenberg, 185 N YSId 594 S 

A.D.2d 703. 
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€JS III-Yakin v, Yakin, 436 NEId 573 62 Ill 
Dec. 547, 107 in.App.3d 1103 

67JO U.S.—Matter of Rodnguez, Bkrtc>.Wis. 21 

B.R. 309 

Aiask»—Burrell v. Burrell, 537 P.2d 1 
Anz.—Dyer v Dyer. 373 P2d 360, 92 Ant 49 
Cal.—Mulhem v. Mulhem, 106 Cal Rpir 78, 29 C.A 3d 
988—Janssen v. Janssen. 121 CalRptr 701, 48 

C.AJd 425. 

Colo.—In re Ortiz’ Marriage. App., 541 P 2d 1266 

D.C—Broadwater v, Broadwater, App., 449 A. 2 d 286 
Dei—Husband B. W. D. v. Wife B. A. D. 405 A.2d 
123. 

Fla.—Tariwy v. Tuincj, App., 149 So. 2 d 83—Coggan 
V. Coggan, App., 183 So.2d 839. 

Ill—Kijowski V. Kijowski, 183 NE.2d 583, 36 III 
App.2d 94—GoU v. Gold, 308 N.E.2d 75, 17 
in.App.3d 11, app after remand 331 N.E2d 176, 
29 Ill.App.3d ;M3—Kaufman v. Kaufman, 318 
N.E2d 282. 22 IllApp.3d 1045. 

IiKi.-Isler V. Isler. App., 422 N.E2d 416, reh den. 425 
N.E2d 667. 

lowar-ln re Marriage of Burham. 283 NW 2 d 269 
Kan.—Dunn v. Dunn. 595 P. 2 d 349, 3 Kan.App2d 
347. ^ 

Mo.—Lester v. Lester, App., 452 S.W.2d 269—Hedge- 
corth V. Hedgecorth, App., 463 S.W.2d 596, app. 
after remand 486 S.W. 2 d 654—In re Marriage of 
Maupin, App., 600 S.W.2d 686 . 

Neb.—Kosaopfl v. Kosnopfl. 293 N.W. 2 d 854, 206 
Neb. 524. 

NJ.—Wheeler v. Wheeler. 145 A.2d 796, 52 N.J.Super 
504. 

N.Y.—Plancher v. Planchcr, 317 N.y.S. 2 d 140. 35 
A.D.2d 417, affd. 278 N.E2d 650, 29 N.Y.2d 880, 
328 N.YJ. 2 d 444. 

Kruchten v. Knichten, 187 N.Y.S. 2 d 251, 20 
Misc. 2 d 141. 

N.D.—Nastrom v. Nastrom, 284 N.W. 2 d 576, 

S.D.—WaHahan v. Wallahan, 284 N.W 2 d 21. 

Wash.—McNair v. McNair, 391 P. 2 d 549 , 64 Wash. 2 d 
283. 

Property dlTiskm considered 
Fla.—Broxmeyer v. Broxroeyer, App., 289 So 2d 426. 
Neb.—Seybold v. Seybold. 216 N.W. 2 d 179, 191 Neb 
480. 

Wa^^Pdlock V. Pollock, 499 P.2d 231, 7 Wash.App. 
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Liquidity of wife’s assets 
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’Aei-rar a.' 44- Al: I3I 
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Gender-neutruL needs-only basis 

N 'i —Pafeer . PaiTier. 41** S' Y S Id 41. "6 A D Id 
-k'5 

Vexation and harassment irrelerant 

IZ—Thtcle i Thttrie. 4*3 NEId '.51: hC LIDec 
’.'51; App 3d 

67.55 Anz —Neshitt . 4CI PId IIS, I 

ArzApp 19* 

Cal—In re Gi^zairs' Mamage, :I4 CaiRptr I^S. 51 
C A 3d 54C 

F.a—Scar/.^r. i Scanljn. Arp, 154 S:Id S99 
li: —Berg v Berg, II9 N E Id 1*2, S5 III App Id 98— 
Gla-ssmar. » GlaiArtian, 2"5 NEId 17" 135 III 
App 2d tCfy—Popeil \ Yopeil, 515 N Eld 629, 21 
i:: App 5d 5":—Whyte t Wnyte, 329 N EId 299, 
la L: .App 3d Sil-Lenz ^ Lenz, 53^ .N E 2d 195, 
33 II! App 3d 56!s—In re Mamage of Adams, 416 
N Eld 3Ifc 4; II. Dec IS5, 91 HI App.3d 797—In 
re Burks, 4r NEId 353. 56 Ill Dec 273, 100 
III App 3d -'OC 

Iowa—Hutcheson s Haicheson, 19" N W Id 594. 

Mich —Socha s Socha. 140 N W Id S39. 5 .Mich.App 
404 

Mo —Humphrey s Hamphrey, App., 597 S W 2d 673 
NY—Pokress s Pokress, 335 NYSId 861, 71 
Misc.Id I"! 

S D—Peshek s Peshek. 297 N WId 323 
Tex—Sades v SaiJes, Ci\ App, 594 S W.2d 248 
Utah—Kerr \ Kerr. 610 PId 1380 
Wa.sh—Ovens v Ovens, 3*'6 P2d 839, 61 W’ashid 
6—Christopher v Chnsiopber, 38! P2d 115, 62 
Wash.2d 82 

Coons \ Coons, 491 P2d 1333, 6 Wash.App. 
123—Pollock V Pollock, 499 P.2d 231, 7 Wash. 
App 394 

Wis—Hennen v Hennen. 193 N.W 2d 717. 53 W’is.2d 
600—Husnng v. Hasting, 194 N.W 2d 801, 54 
W’B.2d 87. 

Wyo.—CJJ. cited In .Millar v. .MUIar, 3W P.2d 207, 
215 

DiiKretion exercised in light of these factors 
Ill—In re Mamage of Gustke, 397 N.E.2d 146, 33 
IllDec 813, 78 IilApp3d 274 
Mo.—.Mathews v Mathews, App., 337 S.W.Id 529— 
Matheus v Matheus, App., 612 S.W.2d 907. 

Vt—Ely V Ely, 427 A.2d 361, 139 Vt. 238 

Right of wife hsTing little means to look to 
husband for payment 

Mo.—.Mathews v. Mathews. App, 337 S.W.2d 529. 
Comparison of means of both parties 
Cal—Janssen v Janssen, 121 Cal.Rptr. 701, 48 C.A.3d 
425 

Mo—Mathews v. Mathews. Aj^., 337 S.W.2d 529. 
N.Y.-Pelle v. Pelle, 428 N.Y.S.2d 602. 104 Misc.2d 
395. 

Not a matter of right 

Iowa—In re Zoellner’s Marriage, 219 N.W.2d 517. 
Mich.—Vaclav v. Vaclav, 293 N.W.2d 613, 96 Mich. 
App. 584, 

Pa.—Hoover v. Hoover, 431 A.2d 337, 288 Pa.Super. 
159. 

One factor 

Mo.— Smith v. Smith, App., 586 S.W.2d 362. 
Comparison of means of both parties 
S.D—Senger v. Senger, 308 N.W.2d 395. 

68. U.S—Jones v. Tyson, CA.Cal., 518 F.2d 678. 
Ala.—Scott V. Scott, Civ.App., 401 So.2d 92. 

Cal.—Modglin v. Modglm. 54 CalRptr. 582, 246 
CA.2d 411—Hicks v. Hicks, 58 CalRptr. 63, 249 
CA.2d 964. 

Del—Wife R. v. Husband R,, Super., 310 A.2d 877. 


Hawais—Richards v Richards, 355 P.2d 188, 44 Haw 

491 

Idaho-Jollcy v Jolley, 363 P2d 1020, 83 Idaho 433. 
i:;-Jones V Jones, 198 N.E.2d 195, 48 IllApp.2d 232, 
!0 A L R 3d 273—Watson v Watson, 328 N.E.2d 
600, 28 Ill App 3d 320-Carvallo v. Carvallo, 378 
NEId 1288, 19 IllDec. 413, 62 IIl.App.3d 394 
Iowa—Raabc v Raabe, 191 NW.2d 551. 

Md—Peterman v. Peterman, 286 A.2d 812, 14 Md. 
App 310, app after remand 299 A.2d 520, 17 
MdApp 90. affd. and remd. 311 A.2d 407, 270 
.Md 335 

Mo-E -> G-. App., 317 S.W.2d 462—Math- 

cws V Mathews, App, 337 S.W.2d 529—Lester v. 

Lester, App., 452 S.W.2d 269—L-J-S- 

^ V-H-S-, App., 514 S.W.2d 1—Lan- 

son V Lanson, App., 524 S.W.2d 159—Nowels v. 
Nowels, App, 637 S W 2d 163. 

Mont—In re Mamage of Kaasa, 591 P.2d 1110, 181 
Mont. 18-D.C. V. M.C. 636 P.2d 857, 195 Mont. 
505 

.Nev -Green v. Green, 340 P.2d 586, 75 Nev. 317. 
N M —Schuermann v. Schuermann, 607 P.2d 619, 94 
NM 81. 

N Y —Swinson v. Swinson, 287 N.Y.S.2d 142, 29 
A.D.2d 693 

Or—Matter of Mamage of Dramen, 637 P.2d 1341, 55 
Or App 337 

Pa—Wolfe V. Wolfe, 195 A.2d 272, 202 Pa.Super. 70. 
Simcox V Simeox, 48 Del. 211—Fisher v. Fisher, 
84 Dauph. 341. 

Wash.-Cbons v. Coons. 491 P.2d 1333, 6 Wash.App. 
123. 

Intent of statute 

(3) Cal.—Tucker v. Tucker, 29 Cal.Rptr. 481, 214 
CA.M 337. 

( 6 ) Intent to give words natural and literal meaning. 
Mo —Flanagan v. Flanagan, 288 A.2d 225, 14 Md.App. 

648. 

(7) Other statements. 

Mo.—Kieffer v. Kieffer, 590 S.W.2d 915. 

Genuine necessity 

N.Y.—Spellman v Spellman, 305 N.Y.S. 2 d 842, 33 
A.D.2d 683. 

Means to subsist 

N.C.—Hogue v Hogue, 202 S.E2d 327, 20 N.CApp. 
583. 

Alimony 

(1) Other matters. 

Miss.—McKee v. McKee, 418 So.2d 764. 

69. Cal—De Lima v. De Lima, 24 Cal.Rptr. 179, 207 
CA.2d 74—Cope v. Cope, 40 CaI.Rptr. 917, 230 
C.A.2d 218—Avnet v. Bank of America Nat. 
Trust and Sav. Ass’n, 42 CaI.Rptr. 616, 232 
C.A.2d 191. 

Fla.—Lau v. Lau, App. 3 Dist., 407 So.2d 927. 

Ill.—Matthews v. Matthews, 356 N.E 2 d 1083, 1 lU. 
Dec. 801, 42 III.App.3d 1049—Carvallo v. Carval* 
lo, 378 N.E 2 d 1288, 19 RI.Dec. 413, 62 Ill.App.3d 
394. 

Md.—Jackson v. Jackson, 321 A.2d 162, 272 Md. 107. 
Miss.—Hopton v. Hopton, 342 So. 2 d 1298. 

Mont.—Whitman v. Whitman, 519 P.2d 966, 164 Mont 
124. 

N.Y.—Spoto v. Spoto, 241 N.Y.S. 2 d 336, 19 A.D. 2 d 
633. 

Graham v. Graham, 249 N.Y.S.2d 899 43 
Misc. 2 d 89. 

N.C.—Rogers v. Rogers, 251 S.E 2 d 663, 39 N.CApp. 
635. 

R-I -Toy V. Toy, 276 A.2d 754, 108 R.L 484—Sundlun 
v. Sundlun, 277 A.2d 918, 108 R.I. 603, cert. den. 
92 S.a. 1513, 405 U.S. 1068, 31 L.Ed.2d 799, reh. 
den. 92 S.Q. 2421, 406 U.S. 978, 32 L.Ed. 2 d 678. 
-Wash.—Wolford v. Wolford, 425 P. 2 d 897, 70 Wash 2 d 
1019, 

However, there is authority to the 
effect that the wife is not required to 
show necessitous circumstances.®^'^ 
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69.5 Nev.—Sargeant v. Sargeant. 495 P-2d 618, over¬ 
ruling Allis V. Allis. 408 P2d 916, 81 Nev 653. 
and previous cases in pnnt—Fletcher v Fletcher. 
516 P.2d 103, 89 Nev. 540. 

Husband’s and wife’s incooie rou^y same does 
not render award improper 

III.—Carvallo v. Carvallo, 378 N.E2d 1288, 19 Ill.Dec 
413, 62 m.App.3d 394. 
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70. U.S.—Rosenstiel v. Rosensuel, D.C.N.Y., 368 
F.Supp 51, affd., CA., 503 F.2d 1397. 

Ala.—Monk v. Monk, Civ.App., 386 So.2d 753, ^nt 
den.. Sup., 386 So.2d 756. 

Alaska—Cooke v. Cooke, 625 P.2d 291. 

Ark.—Calhoun v. Calhoun, 625 S.W.2d 545, 3 Ark. 
App. 270. 

Cal.—Tucker v. Tucker, 29 CalRptr. 481, 214 C.A.2d 
337—Dtowchi v. Superior Court In and For Los 
Angeles County, 31 CalRptr. 214, 216 C.A.2d 525. 

Colo.—Kane v. Kane, 391 P.2d 361, 154 Colo. 440— 
Newey v. Newey, 421 P.2d 464, 161 Colo. 395— 
Newey v. Newey, 422 P.2d 641, 161 Cok). 395. 

Conn.—Salvio v. Salvio, 441 A.2d 190, 186 Conn. 311. 

Fla.—Carter v. Carter, App., 306 So.2d 587. 

Idaho—Milboum v. Milboum, 384 P.2d 476, 86 Idaho 
213. 

Ill—Classman v. Classman, 273 N.£.2d 177, 133 III 
App.2d 609. 

Ind.—Becker v. Becker, 216 N.E.2d 849, 141 Ind.App. 
562. 

Ky.—Kidd v. Kidd, 447 S.W.2d 862. 

Me.—Lagarde v. Lagarde, 437 A.2d 872. 

Miss.—Harrell v. Harrell, 231 So.2d 793-Nichols v. 
Nichols, 254 So.2d 726. 

Mo.—Buettmann v. Buettmann, App., 465 S.W.2d 868 
—Englcr V. Engler, App., ^ S.W.2d 36—McFad- 
dcn V. McFadden. App., 477 S.W.2d 722—Burton 
V. Burton, App., 472 S.W.2d 620—O’Brien v. 
O’Brien, App., 485 S.W.2d 674—Cascio v. Cascio, 
App., 485 S.W.2d 857—Carrcll v. Carrell, App., 
503 S.W2d 48. 

MtHit.- In re Marriage of Brown, 587 P.2d 361, 179 
Mont. 417, 

N.Y.—Hirschbcrg v. Hirschberg, 182 N.Y.S.2d 49, 7 
A.D.2d 869-Barber v. Barber, 199 N.Y.S.2d 786, 
11 A.D.2d 561—Fried v. Fried, 244 N.Y.S.2d 481, 
19 A.D.2d 840-Blaine v. Blaine, 248 N.Y.S.2d 
960, 20 A.D.2d 903. 

Rosen v. Rosen, 193 N.Y.S.2d 29, 18 MiscJd 
257, affd. 199 N.Y5.2d 435, 10 A.D.2d 818-CalU- 
na V. Callina; 197 N.Y.S.2d 765—Budowsky v. 
Budowsky, 201 N.Y.S.2d 627, 24 Misc.2d 137— 
Harris v. Harris, 259 N.Y.S.2d 481, 46 Misc.2d 
355—Plancher v. Plancher, 340 N.Y.S.2d 558, 72 
Misc.2d 1065. 

N.C—Williams v. WUliams, 261 S.E2d 849, 299 N.C. 
174. 

Or.—Chipman v. Chipman, 406 P.2d 150, 241 Or. 393. 

Matter of Marriage of Coward, 582 P.2d 834, 35 
Or.App. 677. 

Pa.—Bashus v. Bashus, 61 Sch.L.R. 80. 

R.L—Parker v. Parker, 152 A.2d 526, 89 R.l. 300. 

Tex.-Sailes v. SaUes, Civ.App., 394 S.W,2d 248. 

Wash.—Camache v. Gamache, 409 P,2d 859, 66 
Wash.2d 822—Johnson v. Johnson, 462 P.2d 956,1 
Wash.App. 527—Cleaver v. Cleaver, 516 P.2d 508, 
10 Wadt.App. 14. 

Wya—Tibbetts v. Tibbetts, 427 P.2d 998. 

Divisioii of property 

(5) Other statements. 

NJ.—Pascarella v. Pascarella, 398 A.2d 921, 165 NJ. 
Super. 558. 

Or.—Matter of Marriage Laetzsch, 581 P.2d 963, 35 

Or.App. 461. 

Tex.—Smith v. Horton, Civ.Ai^., 485 S,W.2d 824, err. 
ref. no rev. err. 

Wash.—Hide v. EWe, 462 P.2d 562. 1 Wash.App. 440. 

Undisclosed extent of assets 

N.Y.—Strong v. Strong, 219 N.Y.S.2d 747, 14 A.D.2d 
670. 


Appropriation of savings 

Imva-Elhott v Elliott. 147 NW2d 907, 259 Iowa 
1286 

70,5 Fla—Woodworth v. Woodworth. App, 585 
So.2d 1024 

N Y -Kann v Kann, 327 N Y S 2d 75. 38 A.D.2d 545 
NC—Hudson v Hudson, 263 SE.2d '19, 299 NC 
465. 

Award not justified 

III—Sanborn v. Sanborn, 396 N.E2d 1192, 33 IllDec. 
468, 78 IllApp 3d 146 

NY—Okpaku v Okpaku, 359 N.YS.2d 310, 45 
A,D.2d 951, app dism. 321 N E.2d 554, 35 N.Y.2d 
820, 361 N.Y.S2d 465 

70.10 Nev.—Allis v. Allis, 408 P2d 916. 81 Nev. 
653 

Wash-Coons v. Coons, 491 P.2d 1333. 6 Wash.App. 
123. 
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70.15. Ala.—aihoun v. Calhoun, 179 So.2d 737, 278 
Ala. 610. 

Colo—In re Marri^ of Corlan, 591 P.2d 1046, 42 
Colo App. 200. 

Fla.—Ritter v. Ritter, App., 362 So.2d 384. 

Ill—Khngberg v. Klingberg, 386 N.E.2d 517, 25 III 
Dec. 246, 68 IllApp.Sd 513. 

Mo.—Klamberg v. Klambcrg, App., 428 S.W 2d 889. 
N.C—Davis v. Davis, 180 S.E2d 374, 11 N.C.App. 
115. 

Pa.—McCormick v. McCormick, 195 A.2d 851, 202 
Pa.Super. 250. 

Award held error 

Flau—Mertz v. Mertz, App., 287 So 2d 691—Spears v. 

Spears, App.. 311 So.2d 397. 

71. Ala.—Tidwell v. Tidwell, Civ.App., 379 So.2d 
614. 

Colo.—Dorsey v. Cary, App,, 472 P.2d 734. 

D.C—Marlowe v. Marlowe, Ak>., 310 A.2d 59. 

Fla.—Metz v. Metz, App., 108 So.2d 512. 

Ga.—Harvey v. Harvey, 259 S.E2d 456, 244 Ga. 199. 
Ill—ChamiHOn v. Champion, 156 N.E.2d 16, 20 III 
App.2d 271—Lauzoi v. Lauzen, 225 N.E2d 427, 
81 IllApp.2d 472—Osborn v. Osborn. 313 N.E,2d 
610, 20 lllApp.3d 397—Nordstrom v. Nordstrom, 
343 N.E2d 640, 36 IlLApp.3d 181. 

Iowa—Conkling v. Conkling, 185 N.W.2d 777. 

Ky.—^Sextmi v. Sexton, 433 S.W.2d 133 Reed v. Reed, 
457 S.W.2d 4, app. after remand 484 S.W.2d 844, 
cert. den. 93 S.Ct, 1375, 410 U.S. 931, 35 LEd.2d 
594. 

Miss.—Petersen v, Petersen, 118 So.2d 300, 238 Miss. 
190. 

Mo.—^Jeans v. Jeans, Ar)., 314 S.W.2d 922—Gross v. 

Gross. App., 319 S.W.2d 880. 

N.M.—Schuermann v. Schuermann, 607 P.2d 619, 94 
N.M. 81 

N.Y.—Wder v. Snyder, 196 N.y.S.2d 421. 

N.C—McLeod v, McLeod, 258 S.E2d 75,43 N.CApp. 

66, cert. den. 261 S.E2d 920, 43 N.C.App. 66. 
R.I.—Smith V. Smith, 143 A.2d 309, 88 R.I. 17. 
Tcnn.—Harwell v. Harwell App., 612 S.W.2d 182. 
Va.-Rowlee v. Rowlee, 179 S.E2d 461. 211 Va. 689. 
Wash.—^Valley v. SeUridge, 639 P.2d 225,30 WashAj^. 
908. 

Competent counsel 

Fla.—March v. March, App., 395 So.2d 200. 

71,5. N.Y.—Nehorayoff v. Nehorayoff, 437 N.Y.S.2d 
584, 108 Misc.2d 311. 

72. N.Y.-Grubcr v. Gruber, 352 N.Y.S.2d 463, 43 
A.D.2d 917. 

Sum paid by wife deducted in detennining al¬ 
lowance 

N.Y.—Kann v. Kann. 327 N.Y.S.2d 75,38 A.D.2d 545. 
No reimbtirsement of fee paid 
N.Y.—Winter v. Winter, 331 N.y.S.2d 747, 39 A.D.2d 
69, app. den. 287 N.E2d 395, 30 N.Y.2d 958, 335 
RY.S.2d 707, affd. 293 N.E2d 561, 31 N.Y.2d 
983, 341 N.Y.S2d 313. 
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72,5 Conn — Amgoni v Amgoni, 440 A 2d 206, 184 
Conn 513 

N D.—Fischer v Fischer, 139 N W.2d 845 
Or.—In re Icrulh’s Marriage, 535 P.2d 575, 21 Or App, 
515 
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69 A.D.2d 854. 
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29. Ala.-Hinds v. Hinds, av.App., 415 So.2d 1122. 
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Colo—Irwin \ Irwin, 372 P2d 440, 150 Colo 261 
D.C —Glendemng v Glendening, App. 206 A 2d 824 
Iowa—In re Mamage of Hitchcock, K)9 S W.2d 432. 
La,—Nichols ^ Nichols, App. 400 So 2d 1109 
Neb —Williams v Williams, 95 N.W 2d 205. 168 Neb. 
135 

N.Y —Riemer > Rierocr, 299 N Y.S 2d 318, 31 A D 2d 
482, motion den. 254 N E2d 914. 25 N.Y.2d 684, 
306 N y S 2d 685, motion den 263 N E.2d 397, 27 
N Y 2d 751, 314 S Y.S.2d 1002, affd 292 N E2d 
320, 31 N Y 2d 881, 340 N Y.S 2d 185 
Bufkhardt v. Burkhardt. 215 N.Y.S.2d 425, 28 
Misc.2d 976—Lottndge v Lottridge, 342 N.Y S 2d 
251, 73 Misc.2d 614. 

N.C—Williams v. Williams, 134 S-E2d 227, 261 NC 
48 

Pa.—Donmoyer v Donmoyer, 10 Lrinnoo 52. 

29.5 N.Y.-Aronson v Aronson, 270 N.Y.S.2d 221, 
50 Misc.2d 394. 

In New York 

(1) N.Y—Kulok V. Kulok, 245 N Y.S.2d 859, 20 
A.D.2d 568. 

Brock V. Brock. 229 N,Y.SJld 995, 35 Misc.2d 
124. 

30. D.C.—Gindes v. Gindes, Mon.Ai^., 180 A.2d 
495, 3 A.LR.3d 712. 

Ill.—Ctmino v. Cimino, 236 N.E2d 299, 93 IU.App.2d 
412 

NY.—Hartigan v. Hartigan, 226 N.YS.2d 31, 16 
A.D.2d 145. 

313. Fla.—Young v Young. App., 322 So.2d 594. 
N.Y.-Aronson v. Aronson, 270 N.Y.S,2d 227, 50 
Misc.2d 394. 

33. Fla.—D’Amato v. D'Amato, App., 176 So.2d 907. 
Receipt of substantial property and ability to 

finance litigation 

333. Colo—Hayden v. Hayden, 394 P.2d 137, 155 
Colo. 253. 
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34. Ariz.—Atkinson v. Atkinson, 405 P.2d 919, 2 
Ariz.App. I—Cbcke v. Cocke, 474 P.2d 64, 13 
Ariz.App. 57. 

Ga.—^Wiggin v. Wiggin, 153 S.E2d 306, 223 Ga. 63. 
N.Y.—Balenske v. Balenske. 342 N.Y.S.2d 183, 73 
Misc.2d 405. 

Fees pendente lite perm&sible 

Fla.—Bclchcr v. Belcher. App., 307 So.2d 918. 

38. Fees on application for iiureased snpport 
Ala.—Constantine v. Constantine, 149 So.2d 262, 274 
Ala. 374. 

383. Cal.—Haldane v. Haldane, 26 Cal.Rptr. 670, 
210 C.A.2d 587. 

D.C—Keller v. KeUcr, MuaApp., 171 A.2d 511. 

Fla.—Posner v. Posner, App., 237 So.2d 186. 

Idaho—Daniels v. Daniels, 336 P.2d 112, 81 Idaho 12. 
Va.—Harris v. Harris, 232 S.E2d 739, 217 Va. 680. 

40. Ga.—Paul v. Paul, 225 S.E2d 45, 236 Ga. 692. 

40.5. N.Y.—Burkhardt v. Burkhardt, 215 N.Y.S.2d 

425, 28 Misc.2d 976. 
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41. Ariz,—Atkinson v. Atkinson, 405 P.2d 919, 2 
Ariz. App. 1. 

44. Tex.—CJ3. cited in Rawlins v. Stahl. 329 $.W.2d 
308, 311. 

§ 224. Amount of Allowance 
Library References 
Divorce <8=»227. 

48.50. Ga.—Richardson v. Richardson. 229 S.E2d 
641, 237 Ga. 830, 

111.—Christian v. Christian, 387 N.E2d 1254, 26 IlL 
Dec. 326, 69 IIl.App.3d 450. 

Iowa—In re Marriage of Buiham, 283 N.WJd 269. 
N.C.—Shannon v. Shannon, 151 S.E2d 613. 268 N.C. 
1\A. 
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Pa—Ccx V Ccx. *44 Mi 4 ;';. •*" PaS-pe’ 

Ginsburg \ G:r:\b^ri Z'l A 2d fcl?. Z." PaS^ipf 

4 :: 

Markk> v MartiCj, .'5 \r.rT»:i.nb L J I'a 

Comse! of standing 

fZi Other ^iiatemeriii 

Or—Moreland ^ Moreiand, *''4 P 2d "4:. 252 Or .W, 
«h iktt r5 P.Zd 24; 232 Or 309 

Psrpose 

Fla.—Mcrtz \ Merti, App. 2¥T Sc 2d 691 

49 Ga—Fenters % TvSilers, 25! SE2d 741, 258 Ga 
;3] 

III—Green v Green, 354 \ E2d 661. 41 Hi App 3d 
154 

Other statements of raie 

(4) &milar statenients 
La —Pnee x Price, App, 229 So 2d 116 

50 Ind—DeLong v. DeLong, 315 N E.2d 412, 161 
lnd.App 273 

Iowa—In re Mamage of McBee, 244 N W 2d 327 
Ok!—Durland v Durland, fS2 P.2d 1I4S 

DiscretkMi not abused 

Ala.—^Phillips % Phillips, Cii , 298 So.2d 6!3, 53 Ala. 
App 191 

Ark—Lytle v Lytle, 583 SW2d 1. 266 Ark 124 
Ga —Leonard \ Leonard, 225 S E.2d 9, 236 Ga 625. 
Mo.—Mamage of Faulkner, App . 582 S W 2d 292 

51 Ala.—King V King, 114 So.2d 145, 269 Ala. 
468—Smith v. Smith, 188 So 2d 530, 279 Ala 570 

Lloyd V. Lk>yd. Ci>., 243 So.2d 525, 46 Ala.App 
441. 

Anz.—Allison v Ovens, 421 P-2d 929, 4 Anz.App 496, 
>ac. in part on oth grds. 433 P.Zd 968, 102 Ana 
520, cert, den 88 S.Ct 1184, 390 U.S. 988. 19 
L.Ed.2d 1292 

Ark.-Riegler v. Riegkr, 419 S.W.2d 311. 243 Ark 113, 
243 Ark. 113 

Cai.—Schwartz v. Schwartz, 343 P.2d 299, 173 C.A.2d 
455—South V. Smith. 82 Cal-Rptr. 282, 1 CA.3d 
952. 

Colo.—Kakevic v. Kalcevic, 397 P.2d 483, 156 Colo. 
151. 

D C—Hannm v. Hannon, App., 220 A.2d 94. 

Fla,—Kirk v. Kirk, App., 230 So 2d 694. 

Ga.—Zdilman v. Zohbnan, App., 235 So.2d 532. 
Idaho-Voss v. Voss, 415 P2d 303, 91 Idaho 17. 
lU.—Green v. Green. 354 N.E.2d 661. 41 IlI.App.3d 
154. 

La.—Gilbert v. Hutchinson, A|^., 135 So.2d 283—Ha¬ 
vens V. Havens, App., 236 So.2d 260, application 
dism. 239 So.2d 168, 256 La, 777. 

Md.—Hall V. Hall. 208 A.2d 593, 238 Md. 191—Stew¬ 
art V. Stewart, 260 A.2d 71. 256 Md. 272. 

Minn.—Peterson v. Peterson, 144 N.W.2d 597, 274 
Minn. 568. 

Mo.—CJ,S. died in Fields v. Fields, App., 343 S.W.Zd 
168, 171—Lane v. Une. App., 439 S.W.2d 550. 
N.Y.—FumU V. Fumia, 305 N.Y.S.2d 83, 33 A,D,2d 
651. 

Field V. Field, 271 N.Y.S.2d 123. SO Misc.2d 
732—Yenoff v. Yenoff, 271 N.Y.S.2d 844, 50 
Misc.2d 798. 

Pa.—Hammond v. Hammond, 233 A.2d 628, 210 Pa. 
Super. 386. 

Markley v. Marklcy, 35 Northumb.LJ. 178— 
Kessel v, Kessel. 36 Northumb.LJ. 69—Pupo v, 
Pupo, 38 Noithumb.L.J. 66—Lasher v. Lasher, 115 
P.LJ. 10. 

Wash—Clark v. Clark, 433 P.2d 687, 72 Wash.2d 487. 
Wis.—Schipper v. Schipper. 174 N.W.2d 474,46 Wis.2d 
303—Hennen v, Hennen. 193 N.W.2d 717, 53 
Wts.2d600. 

CtmtribiitioB rather than payment of entire 
amount 

Wis.—Spheeris v. Spheeris, 155 N.W.2d 130, 37 Wis.2d 
497—Wahl v. WahL 159 N.W.2d 651, 39 Wis.2d 
SlO-Johnson v. Johnson, 166 N.W.2d 230. 42 
Wis.2d 237. 


52 Ala—K.-g . k r.| 114 Sc 2d 145 269 Aia 
4b«—Rjsse" * Rj-'-el *22 Sr Id "Tv, 20 .Ala. 
6t: 

Anz — Bader.scher \ Badertscher. 46C P 2d 3", 10 
Knz Apif 5(.!—^ Johnson. 469 P 2d 100, 
12 ArzAp^ 20* 

Cal -Smith ■* Sm/.h 82 Cal Rpt^ :?2, I C .A.3d 952 
Fla —Chaachou v Chaacbou !35 So 2d 206 

Bednar v Bednar, Ap^. 121 Sold 456—Wilbur 
X Wilbur Apr ^ 299 Sc 2d 9Q 
II!—Rich V Rich. 322 \ E2d 610. 24 III App 3d 1083 
—In re Mamage d> Armstrong, 45'’ N E2d 761, 
63 III Dec 1 : 2 , 107 IILApp3d 217 
Iowa—In re Mamage of McDowell, 244 N W 2d 238 
Mmn —Peterson v Peterson, 144 N W 2d 597. 274 
Minn 568 

Mo —Gro« s Gross, Ap^s, 319 S W 2d 880—Ghck s 
Ghck, App, 536 SW2d 528—CJ.S. dted ia 
Fields \ Fields, .App, 343 SW2d 168, 171—Bro- 
sam V Brosam, App, 43"’ S W 2d 694 
N’dj —Ciaiterbaagh s Clanerhaugh, 153 NW2d 749, 
182 Neb !6(3-Klein % Klein, 154 N W 2d 879, 
182 Neb 387 

N J —Matter of I S and C, 362 A 2d 54. 142 N.J Su¬ 
per 499. 

NY—Lung V Lung, 216 NYJS.2d 438. 13 A.D.2d 
1014—Goldberg s Goldberg, 248 N Y S 2d 783,20 
A D.2d 806 

iserson v Ivervm, 24? N Y.ST!d 960, 42 Misc.2d 
33b—Seldin s Sekiin, 284 N.Y.SZd 679, 55 
Misc.2d 187-Gie!ia v Gtella, 286 NY.SJd 621, 
55 Miss.2d 727—Levine s Lesine, 293 N.Y.S.2d 
1000, 57 Misc 2d 97S, alFd 307 N Y S.2d 827, 33 
AD 2d 894 

Oki —Zmk s Zink, 390 P 2d 504. 

Tex.—Meshwert \. Meshwert, CivAp^, 543 S.W.2d 
877, affd.. Sup., 549 S W.2d 383 
Wash —DeRuwe s DeRuwe, 433 P 2d 209, 72 Wash.2d 
404 

Wis.—O’Connor s O'Connor. 180 N.W.2d 735, 48 
Wis.2d 535. 

Wyo.—Millar v, Millar, 369 P.2d 207. 

Amomt pleaded for 

Tex.—Carson v Carson, Civ.App., 528 S.W.2d 3M. 
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53 Ga.—Veal v. Veal, 174 S E2d 435, 226 Ga. 285. 
Md.—Stem v. Stem. 247 A.2d 266, 251 Md. 300—Stein 

V. Stem, 247 A.2d 266, 251 Md. 300. 

Richardson v Richardson, 304 A.2d 1. 17 Md. 
App 665—Cascio v. Cascio, App., 485 S.W.2d 857. 
Mo.—CJJS. dted in Fields v. Fields, App., 343 S.W.2d 
168, 171. 

N.Y.—Vizvary v. Vizvary. 220 N.Y.S-2d 601, 14 
A D.2d 807. 

To prerest denial of justice 
Pa.—Shuman v. ^uman, 170 A.2d 602, 195 Pa.Super. 
155—Wolfe V. Wolfe, 195 A 2d 272,202 Pa.Super. 
70. 

53J5. Ala.—Hardy v. Hardy, Civ,, 240 So.2d 601, 46 
Ala.App. 2S3. 

La.—^Hinchey v. Hincbey, App., 203 So.2d 409, wnt ref. 

204 So.2d 578, 251 U. 403. 

Miss.—Schneegass v. Schneegass, 194 So.2d 214. 

Mo.—CJ.S. dted la Fields v. Fields. App.. 343 S.W.2d 
168, 171. 

N.Y.—Kind v. Kind, 175 N.Y.S.2d 241, 6 A.D.2d 798. 
Wash.—Bowman v. Bowman, 459 P.2d 787, 77 
Wash.2d 174. 

54 Ga.—Veal v, Veal, 174 S.E2d 435, 226 Ga. 285. 
Ill—In re Marriage of Greenberg, 429 N.E2d 1334, 58 

IllDec. 1, 102 niApp.3d 938. 
ind.—DeLong v. DeLong, 315 N.E2d 412, 161 Ind. 
App. 275. 

58. Ill.—Christian v. Christian, 387 N.E2d 1254, 26 
m.Dec. 326. 69 IH.App.3d 450. 

Wash.—Scab v. Seals, 590 P.2d 1301, 22 Wash.App. 
652. 

583. La.—Stdtz v Stoltz, Af^.. 162 So.2d 103, writ 
ref. 164 So.2d 352. 246 La. 349. 

Me.—Stmter v. Strater, 196 A.2d 94, 159 Me. 508. 


S y —Snyder v Snyder, 196 N.Y.S.2d 421. 
jcx —McCartney v. McCartney, Civ.App., 548 S.W.2d 
435 

59 N J —Capodanno v. Capodanno, 275 A.2d 441, 58 
NJ 113. 

Pa.—Daly v Daly, 14 Bucks 370. 

62. Me.—Strater v. Strater, 196 A.2d 94,159 Me. 508. 
623. Fla.—Henderson v. Henderson, App., 226 So.2d 

699. 

Ill.—Bellow V Bellow, 419 N.E2d 924, 50 IllDec. 656, 

94 m.App.3d 361. 

Md-Sody v. Sody, 363 A.2d 568, 32 Md.App. 644. 
Mich.—Travis v. Travis, 172 N.W.2d 491, 19 Mich. 
App 128 

Miss.-Klumb v. Klumb, 194 So.2d 221. 

Mo—Potter V. Desloge, App., 625 S.W.2d 927, app. 

after remand 658 S.W.2d 83. 

S.Y_Woicik v. Wmcik, 321 N.Y.S.2d 5, 66 Misc.2d 
357 

Or.—Oliver v. Oliver, 337 P.Zd 318, 216 Or. 5. 

Pa.—McCormick v. McCormick, 195 A.2d 851, 202 
Pa.Super. 250. 

Niles V. Niles, 12 Bucks 417—Wolfe v, Wolfe, 51 
DelCo. 311, mod. on oth. grds. 195 A.2d 272, 202 
Pa.Super. 70. 

S D.-Warder v. Warder, 203 N.W.Zd 531, 87 S.D. 133. 
Wis.—Martin v. Martin, 174 N.W.Zd 468—Schipper v. 
Schipper, 174 N.W.Zd 474, 46 Wis.2d 303. 

Wife with property 

Pa.—Shuman v. Shuman, 170 A.2d 602, 195 Pa.Super. 
155. 

Husband not required to .bear full cost 
Ind—DeLong v. DeLong, 315 N.E2d 412, 161 Ind. 
App. 275. 

Factors considered 

Ind.—DeLong v. DeLong, 315 N.E2d 412, 161 Ind. 
Ak>. 275. 

Mo.—Boyer v. Boyer, App., 567 S.W.2d 749. 

Deduction of retainer fee 
N.Y.—Ruden v. Ruden. 390 N.Y.S.2d 451, 55 A.D.2d 
910. 

page 983 

62.10. Pa.—Hohwieler v. Hohwieler, 8 Bucks 19. 

63. Ala.—Stairs v. Stairs, 215 So.2d 591,283 Ala. 263. 
63.5. D.C.— Stephenson v. Stephenson, App., 221 

A.2d 917—Mumma v. Mumma, App., 290 A.2d 
73, app. after remand 295 A.2d 898. 

Fla.—Munger v. Munger, App., 249 So.2d 772. 
Ill-Booth V. Booth. 258 N.E2d 834,122 nLApp.2d 1. . 
Iowa—In re Zoellner’s Marriage, 219 N.W.2d 517. 
Md.—HaU V. Hall, 208 A.2d 593, 238 Md. 191—Stein 
v. Stein, 247 A.2d 266, 251 Md. 300. 

Miss.—Dickerson v. Dickosem, 148 So.2d 510, 245 
Miss. 370—King v. King, 191 So.2d 409. 

NJ.—Globman v. Globman, 386 A.2d 390, 158 NJ.Su- 
per. 338. 

N.Y —Millner v. Millner, 301 N.Y.S.2d 250,60 Misc.2d 

122 . 

Pa.—Shuman v. Shuman, 170 A.2d 602, 195 Pa.Super. 
155. 

R.L—Folgo V. Folgo, 266 A.2d 52, 107 R.I. 231. 
Wash.—Cleaver v. Cleaver, 516 P.Zd 508, 10 Wash. 
App. 14. 

63.10. U.S.—In re King, Bkrtcy.Kan., 15 B.R. 127. 
Wash.—Cleaver v. acaver, 516 P.2d 508, 10 Wash. 

App. 14. 

63.20. Mo.—Anderson v. Anderson, App., 437 
S.W.2d 704. 

Pa.—^Schaeffer v. Schaeffer, 10 Lebanon 201. 

65. Ark.—Robinson v. Champion, 475 S.W.2d 677, 
251 Ark. 817. 

67. Neb.—Benton v. Benton, 188 N.W.2d 685, 187 
Neb. 205. 

Okl—Phillips v. Phillips, 556 P.2d 607. 

68 . Iowa—In re Marriage of Sanders, 255 N.W.Zd 
109. 
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Md—Rubin v Rubin, 195 A 2d b9b. 233 Md I'lg, 99 
A L R.2d 256 

Neb —Davis v Davis, 276 N W 2d 97, 202 Neb 482 

77. N.Y—Phillips V. Phillips, 180 NYS2d 475, !5 
Misc.2d 884. 

Expert mtnesses 

Hawaii—Richards v. Richards, 355 P2d 188, 44 Haw 
491. 
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77,5. N.Y.—St. Germain v. St Germain, 260 NY 
S.2d 411, 23 A.D.2d 894. 

Denial of traveling expenses held proper 

Ncv.—Hopper v. Hopper, 378 P 2d 875, 79 Nev 86 

8530. N.Y.—Pokress .V. Pokress, 335 N.Y S 2d 861, 

71 Misc.2d 171. 

Wyo.—CJ3. cited tn Millar v. Millar, 369 P.2d 207, 
215. 

Payment allowed 

Pa.—Colton V. Colton, 23 D. & C.2d 80, 10 Bucks 176 

Amount billed not number of lawyers con¬ 
sidered 

W.Va.—Johnson v. Johnson, 223 S.E2d 195, 159 W.Va 
434. 

88. Ky.—Rudd v. Rudd, 419 S.W.2d 573. 

Fee shared by two attorneys 

Ky.—Hall v. Hall. 380 S.W.2d 231. 

W.Va—Johnson v. Johnson. 223 S.E2d 195, 159 W Va 
434. 

89. Ala.—Burgess v. Burgess, Civ., 309 So.2d 107, 54 
Ala.App. 396, writ den. 309 So.2d 111, 293 Ala. 
748. 

Ga.—Veal v. Veal, 174 S.E2d 435, 226 Ga. 285. 

90.10 N.Y.—Myers v. Myers, 162 N.Y S 2d 167, 5 
Misc.2d 955, affd. 172 N.Y.S 2d 538, two cases. 5 
A.D.2d 865, rcarg. and app. den. 174 N.Y.S.2d 
218, 6 A.D.2d 675, app. den. 180 N.Y.S.2d 326, 5 
N.Y.2d 798, 154 N.E2d 576. 
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9030. Conn.—deCossy v. dcCossy, 374 A.2d 182,172 
Conn. 202. 

Ill.-In re Sharp, 382 N.E2d 1279. 22 lil.Dec. 581, 65 
IILApp.3d 945. 

N.Y.—^Myers v. Myers, 162 N.Y.S.2d 167, 5 Misc.2d 
955. affd. 172 N.Y.S.2d 538, two cases, 5 A.D.2d 
865, rearg. and app. den. 174 N.Y.S.2d 218, 6 
A.D.2d 675, app. den. 180 N.Y3.2d 326, 5 N.Y.2d 
798, 154 N.E2d 576. 

Necessary items of costs and expenses not ctm- 
sidered 

Ky.—Hall v. Hall, 380 S.W.2d 231. 

Under Code of Professional Responsibility 

Dd.—Husband S. v. Wife S., 294 A.2d 89. 

9035. Ark.—Harris v. Tarvin, 439 S.W.2d 653, 246 
Ark. 690. 

Del.—Husband S. v. Wife S., 294 A.2d 89. 

D.C-—Ritz V. Ritz, App., 197 A.2d 155—Kemp v. 
Kemp, App.. 206 A.2d 731. 

Fla.—BOdner v. Bildner, App., 219 So.2d 749. 

Ill.—Roback v. Roback, 207 N.E2d 130, 59 ni.App.2d 
222 . 

Ind.—Greiner v. Greiner, 384 N.E2d 1055, 179 Ind. 
App. 61. 

Ky.-CJ3. cited in Reed v. Reed, 457 S.W.2d 4. 9, 
app. after remand 484 S.W.2d 844, cert. den. 93 
S.CL 1375, 410 U.S. 931. 35 L.Ed.2d 594. 

Md.—Flage v. Flagc, 371 A.2d 729, 35 MdApp. 619. 

Neb.—Morris v. Morris, 268 N.W.2d 431, 201 Neb. 
479. 

N.Y.—Spieler v. Spieler, 233 N.Y.S.2d 833, 17 A.D.2d 
956. 

Okl.—Phillips V. Phillips, 556 P.2d 607. 

Or.—Matter of Marriage of Foremtm, 562 P.2d 551, 29 
Or.App. 29. 

S.C.—^Nicnow v, Nienow, 232 S.E2d 504,268 S.C. 161. 

Wash.—Tupper v. Tu|^>er, 388 P.2d 225, 63 Wadi.2d 
585. 


Factors enumerated 

Fla -Hall v Hall, App., :X Sc 23 544 
111—Chnstian > Chnsfan, NE2d 1254, 26 Ill 
Dec- 326, 69 Hi App.3d 45C. 

Mich—Ross \ RciS, 179 NW-2d 7C5, 24 Mich .App 
19 

Neb—Pfeiffer v Pfeiffe'. 27- NW2d 5"5, 203 Neb 
157 

90.60 N.Y—Weiton v. l^elton, 229 NYSZd 616, 

16 A D 2d 948 

91 Ohio— CJ.S. quoted at length in Weinsiem v 
Weinstein, App, 185 NE2d 56. 59, app dism 
189 N E 2d 635. 174 Ohio Si 408. 

Tex—Barnett v Barnett, Civ App., 451 SW2d 939, 
err dism 
Expert opinion 

(2) Fla—Muskm v Muskin, App.. 184 So.2d 923 
(5) Other matters. 

Fla -Snider v. Snider, .App, 575 So 2d 591 
Kan-Wiles v Wiles. 438 P2d 81, 200 Kan 574 
Tex.—Thompson v. Thompson. Civ App, 380 SW’.2d 
632, 

Proof of value 

Minn—Borchert v. Borchert, 154 NW.2d 902, 279 
Minn, 16 

92. 111.—Jones v Jones, 198 N.E2d 195, 48 IlLApp.2d 
232. 10 AL.R3d 273. 

Ky.—Hall v. Hall, 380 SW.2d 231 
N.Y.—Hafstad v. Hafstad, 191 N.Y.S 2d 88. 20 Misc 2d 
979. 

Okl.—Carlton v. Carlton, App, 648 P.2d 1280. 

SC.—Darden v. Witham. 209 SE.2d 42, 263 S.C 183. 
Wa^,—^Foutch V, Foutch, 469 P 2d 223, 2 Wash.App 
407. 

Effect of absence of evidence 

(1) Ala.—Led>ard v Ledyaid, Civ., 237 So.2d 511, 
46 Aia.App. 27 

Or.—Matter of Marriage of Underwood, 589 P.2d 1172, 
38 Or.App 213. 

(2) Other statements. 

Colo.—^Hoffman v. Hoffman, 447 P.2d 1005, 167 Goto. 
43X 

(3) Other matters. 

Colo.—Wcstback v. Westback, .App., 514 P.2d 780. 
Xex.—^Wdistcr v. Wdister, Civ.App., 442 S.W.2d 786. 
Expert opinion 

Fla.—Oniz v. Ortiz, App., 211 So.2d 243—Lamar v. 
Lamar, App,, 323 &.2d 43. 

93. Ala.—Hodson v. Hodson, 160 So.2d 637, 276 Ala. 
227. 

Shaver v. Shaver, Civ., 365 So.2d 979, writ den. 
365 So.2d 981. 

HI.—Canady v. Canady, 197 N.£.2d 42, 30 Ill.2d 440. 
Mo.—In re Marriage of Brewer, App., 592 S.W.2d 
529—Gambino v. Gambino, App., 636 S.W,2d 81. 
Direct evidence held onnecessary 
Ga.—Hilsman v. Hilsraan, 266 S,E.2d 173,245 Ga. 555. 
93.5. Kan.—St. Clair v. St. Clair, 507 P.2d 206, 211 
Kan. 468. 

Mo.—Knauss v. Knauss, App., 425 S.W.2d 713. 

94. Ala.—Ray v. Ray, Civ.App, 379 So.2d 627. 
Anz.—Johnson v. Johnson, 469 P,2d 100, 12 Ariz.App. 

208—Davis v. Davis, 499 P.2d 744, 18 Anz. App. 
13. 

Cal.—Smith v. Smith, 82 CaI.Rptr. 282, 1 C.A.3d 952— 
Mulhem v. Mulhem, 106 Cal.Rptr. 78, 29 C.A.3d 
988. 

Ill.—Saxon v. Saxon, 156 N.E2d 229, 20 Ill.App.2d 
477—Kijowski v. Kijowski, 183 N.E.2d 583, 36 
ltl.App.2d 94—^Johnston v. Johnston, 266 N.E2d 
685, 130 Hl.App.2d 1042. 

Ind.—Hardiman v. Hardiman, 284 N.E2d 820, 152 
Ind.App. 675—Greiner v. Greiner, 384 N.E2d 
1055, 179 Ind,App. 61. 

Iowa—Wilson v. Wilson, 197 N.W.2d 589 
La.—Stevens v. Stevens, App., 206 So.2d 558. 

Md.—Wooddy v. Wooddy, 265 A.2d 467,258 Md, 234. 
Mo.—Gross V. Gross, App., 319 S.W.2d 880—Schreier 
v. Schreier, App., 625 S.W.2d 644. 
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R I.—Berber.an v Berbenan, 303 A.2d 370, ill R» 

394 

94.5 I.: -Mocre v Moore. 166 N E2d 629, 25 Ill. 
App 2d 255 

96 Icwa—In re Briggs' Mamage. 225 N,W.2d 911. 

—Senn v Senn, 95 N W.2d 27. 254 Mmn. 294. 
Mivs—Rainev v Rainey, 205 So 2d 514. 

Okl—Diment v Diment, App, 531 P2d 1071. 

Wa,sh —Enckson v Enckson, 337 P2d 297, 53 
Wash 2d 832—Roach v. Roach. 452 P.2d 579, 72 
Wash.2d 144. 

Collins V. Collins, 532 ?.2d 1185, 12 WashApp. 
850 
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97.5 .Ark -Deam v. Deara, 390 S W 2d 97, 239 Ark. 
531. 

Cal—Smith v Smith, 82 CaLRptr 282, 1 C.A.3d 952. 
97.10. Ill—Lauzen v Lauzen, 225 N.£2d 427, 81 
Ill.App2d 472—Greenhaum v. Greenbaum, 302 
N E2d !65, 14 Ill.App3d 217, 

Minn.—Ward v Ward. 114 N.W.2d 273. 262 Mmn. 
249 

NC—Rickert v. Rickcrt, 188 S.E.2d 751, 14 N.CApp. 
351. cert, allowed 190 S.E2d 467, 281 N.C 623, 
revd on oth. grds. 193 S.E.2d 79, 282 N.C. 373. 
Pa.—Simcox v Simcox, 48 Del. 211. 

S.C—Smith V. Smith, 170 SE2d 650, 253 S.C 350. 
Tenn.—Folk v. Folk, 357 S.W.2d 828. 

Wis —Husting v. Hustmg, 194 N.W.2d 801, 54 Wis.2d 
87 

97.15. N Y.-Myers v. Myeri, 162 N.Y.S.2d 167, 5 
Misc.2d 955, affd 172 N.Y.S.2d 538, two cases, 5 
A.D.2d 865, rearg. and app. den. 174 N.Y.S.2d 
218, 6 A.D.2d 675, app. den. 180 N.Y.S.2d 326, 5 
N.Y.2d 798, 154 N.E2d 576. 

Amount fixed only after merits exammed 

Fla.—Fine v. Fine, App., 122 So.2d 494. 

97J0. N.y.-Myers v. Myers, 162 N.Y.S.2d 167, 5 
Misc.2d 955, affd 172 N.Y.S.2d 538, two cases, 5 
A.D.2d 865, rearg. and app. den. 174 N.Y.S.2d 
218, 6 A.D.2d 675, app. den. 180 N.Y.S.2d 326, 5 
N.Y.2d 798, 154 N.E2d 576. 

97,25 Anz.-Sp«:tor v. Spector, 496 P.2d 864, 17 
Ariz.App. 221. 

Pa.—Carle v. Carle, 48 Luz.L.Reg. 179. 

Cal—Davidson v. Davidson, 84 CalJRptr. 884, 5 
C.A.3d 51. 

Okl.—McCoy V. McCoy, 429 P.2d 999—Pleasant v. 

Pleasant, 464 P.2d 756. 

Tenn.—Folk v. Folk, 357 S.W.2d 828. 

97,30. S.D.-Lien V. Lien, 278 S.W.2d 436. 

98. D.C.—Kemp v. Kemp, App., 206 A,2d 731— 
Lyons v. Lyons, App., 295 A.2d 903. 

La.—Gallagher v. Gallagher, Af^., 190 So.2d 916. 
Minn.—Ward v. Waid, 114 N.W.2d 273, 262 Minn. 
249. 

Okl.—Smith v. Smith, 396 P.2d 1016. 

S.C.—Collins v. Collins, 122 S.E2d 1, 239 S.C. 170— 

* Todd V. Todd, 130 S.E2d 552, 242 S.C. 263. 
Tenn.—Folk v Folk, 357 S.W.2d 828. 

98.5. Ill.—Greenbaum v. Greenbaum, 302 N.E2d 
165, 14 m.App.3d 217. 

Minn.—Ward v. Ward, 114 N.W.2d 273, 262 Minn. 
249. 

Miss.—Horton v. Horton, 269 So.2d 347. App. after 
remand 301 So.2d 30S. 

Mo.—Hedgecorth v. Hedgecorth, App., 486 S.W2d 
654. 

98.15. Fla.—Tanner v. Tanner, App., 194 So.2d 702 
—Gross V. Gross, App., 319 S.W.2d 880—Snider 
V. Snider, App., 375 So.2d 591. 

Ill—Greenbaum v. Greenbaum, 302 N.W.Zd 165, 14 
in.App.3d 217. 

Ind.—^Johnson v. Johnson, 389 N.E2d 719, 180 Ind 
App. 533. 

Ky.—Sharp v. Sharp, 491 S.W.2d 639. App. after 
remand 516 S.W.2d 875. 

Mo.—^Swanson v. Swanson, 464 S.W.2d 225. 
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sc—Collins s Coiiins IZ: St 1:1 ^ SC — 

Todd s Todd, l-C SE:d 55: 24: SC It! 
Tewi—Folk s Folk, •!* SU Id ?:? 

Ten — Sorenson v Smenson, Cr» S % Zd 245. 

err d»m 

No rigid fomolo 

DC—Rjiz \ Rjtz. App, 1A.Id :f5—L'*:n> s 
Lyons, App. 295 Aid 9G3 

Minn —Eieenhoefer s Eizenhoefer '.'^3 N W 2d fell;, 
292 Mran 442, 

96.20 AU.—Frazier s Frazier, 154 Sc Id 205 Z"} 
Ala. 53—Hodson v Hodson. 1<>0 Sc 2d fc5“ I'b 
Ala. 227—Phillips s Phiiiips, 166 Sc Id ‘'It, I’**’ 
Ala. 2 

Iowa—In re Jayne's Marriage, 200 N W Id 551, 59 
ALR.3d 147 

Md.—Quinn v. Qumn, 276 A Id 425, 1! Md ,App 63:? 
Mo —Gross V Gross, App. 319 S W 2d a80 
Tenn,-Folk v F<dk, 357 SW2d S28. 

Qulity of senrices 
Fla.—Hall v Hall App., 200 So Id 544 
96J25 III—Grcenbaum v Greenbaum, 302 N E Id 
165, 14 ni.App3d ir 
Minn—Ward v Ward. 114 N W.2d 273 

S.C—CoUms V. Crfhns, 122 S.E2d 1, 239 SC ri>- 
Todd V. Todd, 130 SE2d 552, 242 SC 163 
Tenn.—Folk v Fdk, 357 S.W 2d 828 
9830. Md.—Stein s Stein. 247 A.2d 166, 25: Md 
300 

9835. Ala.—Frazier v. Frazier, 154 Sc Id 125, I"5 
Ala. 53—Hodson v. Hodscm, 160 So 2d tS", 2*6 
Ala. 227, 

Cal.—Brown v Brown, S2 CalRptr 238, 274 C A Id 
178. 

D.C—Konp V. Kemp. App, 206 A.2d 73 i 
III—Scrritella v Ploikm, 412 N E 2d 7, 44 lilDec 931, 
89 ni.App.3d 739, cert den 102 SCt 162, 452 
U.S, 846. 70 LEd. 132 

Neb.—Weber v Weber. 265 N.W 2d 436, 200 Neb 659. 
N.Y.—Balmer v. Balmer, 179 N Y S.2d 234, 12 Misc 2d 
226, mod. on oth. grds. 180 NY.S.2d 1017, 7 
A.D.2d 741, afTd. 196 N.Y S.2d 707, 7 N.V.2d 833, 
164 N.E2d 725. 

S.C.—Cdhns v. Cofluis, 122 S.E.2d 1. 239 SC 170— 
Todd V. Todd. 130 S.E.2d 552, 242 SC 263. 

Not considered 

S.D.—Ueai v. Lien. 278 N.W.2d 436. 
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99. Practice on appeal 

(1) Mias.—righe v. Tighe, 124 So.2d 843, 239 Miss. 

, 666 . 

99.10. ind.—Greiner v. Greiner. 384 N.E2d 1055, 
179 IndApp. 61. 

Minn.—Ward v. Ward, 114 N.W.2d 273, 262 Minn, 
249. 

Earning capacity 

Ala.—Phillips v. Phillips, 166 So.2d 726. 277 Ala. 2. 
1. Ala.—Ryan v. Ryan, 104 So.2d 700, 267 Ala. 677— 
Hodson V. Hodson. 160 So.2d 637. 276 Ala 227. 
ArL—Riegler v. Riegler, 438 S.W.2d 468, 246 Ark. 434 
Fla.—Butts V. Butts, App., 362 So.2d 349. 

Ill.—Jones V. Jones, 198 N.E2d 195, 48 lU.App.2d 232. 
10 A.L.R.3d 273—Greenbaum v. Greenbaum, 302 
N.E2d 165, 14 in.App.3d 217—In re Marriage of 
Smith, 427 N.E2d 1262, 56 lll.Dec. 716, 100 III, 
App.3d 1126. 

lowa-ln le Marriage of Callenius, 309 N.W.2d 510 
Md.—Renner v. Renner, 294 A.2d 671, 16 MdApp. 
143. 

Minn.—Ward v. Ward, 114 N.W.2d 273, 262 Minn. 
249. 

N.Y.—Brown v. Brown, 335 N.Y.S.2d 846, 71 Misc.2d 

11 . 

OkL—Brown v. Brown, 365 P.2d 385—Laster v Laster, 
370 P.2d 823. 

Pa.—Cox V. Cox, 144 A.2d 458, 187 Pa.Super. 177— 
Jack V. Jack. 385 A2d 469, 253 Pa.Super. 538 
Daly V. Daly. 14 Bucks 370. 
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SD-Ls- . L.t- N'AIiX**- 

.4 C * 4rr ‘H^SWId 

5 '" 

W., r S’^Zd ^t*. 52 Wisid 


Earning capacity 

\.Ji —FrazjC’' » Fraz.er 124 Sc Ic IC5 1*5 A’.a 55 

Amonat fixed only after financial abilities ex- 
Mnined 

Fia.—F,n€ ^ Fine, Af^. 'II Sc Id 494 

Wife's separate esUte 

Pa-—Shuma»! ^ Shumar. 1*0 kid bCI, 195 Pa Super 
155—Wolfe V Wcife, 195 Aid 2*2, 201 Pa Super 

2 Col" —In re Singewald's .Marriage, .App, 535 P Id 

2*1 

D C —Kemp \ Kemp App, 106 A Id ‘’31 
Hi -Hepner v Hepner, 556 N £2d 146. 1 III Dec 146. 
41 I., App 3d 49 J 

icua—Berry \ Berry, I ll N.W Id 663,255 Iowa 838— 
ConkiiEg V ConLOng. ISf N W’ Id 77*—In re 
Bare's Mamags 215 NW 2d 551—In re Stom’s 
Marriage, 126 NW2d *9^ 

Miss— Sa>ell s Saveli. I4G Sold 62S 
Mn —Boyd v Boyd, App, 459 S W 2d 8 
-Mor.t—Kronni.lier v Kronm ller, 345 P 2d 168, 136 
Mont. 101 

Neb -Kinch v Kmch. 95 N W 2d 519, 168 Neb 110— 
Trautman v Trautman, 166 N W 2d 415, 184 Neb. 
122 

N*^ -Mycn* v Mycr*, 162 NVS2d 167, 5 .Misc2d 
955. afld 1*2 NY Sid 538, two cases, 5 A.D2d 
865, rearg and app den 1*4 NVS2d 218. 6 
A D 2d 675, app den 180 N Y S.2d 326, 5 N.Y 2d 
798, 154 N E.2d 5*6-Meyers v Meyers, 201 N.Y. 
S Id 466—Kaplan v Kaplan, 329 N.Y.S 2d 750, 69 
Misc 2d 193 

Oki.—Hughes \ Haghev 363 P2d 155—^Brown v. 
Brown, 365 P2d 385—La»er v Laster. 370 P2d 
823 

Pa.—Chambers v Chambers, 149 A 2d 532, 188 Pa.Su- 
per. 506-Wolfe v. Wolfe, 195 A.2d 272, 202 Pa. 
Super *0 

Markley v. Markky, 35 Northumb.L.J 178— 
SchaefTer v. Schaeffer, 10 Lebancm 65, exceptions 
dism 10 Lebanon 201—Kessel v Kessel 36 Nor- 
thumbLJ 69 

Wis—Hennen v Henncn, 193 N.W.2d 717, 53 Wis.2d 
600 

Possible fntare iBheritaiice not considered 

N Y-—Vought V Voughl, 195 N.Y S.2d 521. 22 Misc.2d 
356. 

Income received from iilegtl sonrees 

Pa—Moore v. Moore, 181 A.2d 714,198 Pa.Supcr. 349. 

3 111.—Hudspeth v Hudspeth. 258 N.E2d 584, 122 

111 App.2d 341. 

6. Ark.—Koury \ Koury, 323 S.W.2d 554, 230 Ark. 
536. 

Colo—Kane v. Kane, 391 P2d 361, 154 Colo. 440. 
D C —McGehee v Max^ld, App., 256 A.2d 576 
Fla.—Mack v Mack, Af^, 112 So.2d 861. 

Ill —Green v. Green, 354 N.E2d 661, 41 ni.App.3d 
154—Ransom v Ransom, 429 N E2d 597, 57 III. 
Dec. 696, 102 Ill.App.3d 38 
Ky,—Walker v. Walker, 324 S.W.2d 804. 

Md.—Foster v. Foster, 364 A.2d 65. 33 Md.App. 73. 
Minn.—Bollenbach v. Bollenbach, 175 N.W.2d 148,285 
Minn 418 

Mo.—In re Marriage of Zimmerman, App., 592 S.W.2d 
171—Hankey v. Hankcy, App., 623 S.W.2d 35 
Okl.—Zink v. Zink. 390 P.2d 504. 

Pa.—Moore v. Moore, 181 A.2d 714, 198 Pa.Super. 
349—Merlin v Merhn, 198 A.2d 362. 203 Pa.Su¬ 
per. 16—Bennett v. Bennett, 235 A.2d 169, 211 
Pa.Super. 153. 

Fisher v Fisher, 84 Dauph. 341. 

S.C.—Darden v. Witham. 209 S.E2d 42. 263 S.C. 183. 
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6S Cal.—Davidson v. Davidson, 84 Cal.Rptr. 884, 5 
CA.3d 51 

Pa—Cox Cox, 144 A.2d 458, 187 Pa.Super. 177. 

Percentage of estate involved 
Mich—Bechtel v. Bechtel 190 N.W.2d 248, 33 Mich. 
App 506 

6.10. Cal—Todd v. Todd, 78 Cal.Rptr. 131, 272 
C A.2d 786 

6.20 N Y.—Myers v. Myers, 162 N.Y.S.2d 167, 5 
Misc.2d 955, affd 172 N.Y.S.2d 538, two cases, 5 
A.D2d 865, rearg. and app. den. 174 N.Y.S.2d 
218, 6 AD2d 675. app. den. 180 N.Y.S.2d 326, 5 
N.Y.2d 798, 154 N.E2d 576. 

6J5 U.S.—Florida Nat. Bank & Trust Co. at Miami 

V. U.S., D CFla., 182 F.Supp. 76. 

Colo—Walter v. Walter, 396 P.2d 957. 156 Colo. 93. 
Amount provided in agreement held binding un¬ 
der circumstances 

N M.—Dunne v. Dunne, 492 P.2d 994, 83 N.M. 377. 
Ohio—Conner v. Conner, App., 184 N.E2d 476. 
Stipulation not binding where not approved by 
court 

Ill.—^Johnson v. Johnson, 266 N.E.2d 392, 131 Ill. 
App.2d 370. 

Reimbursement to wife 

N Y.-Ross V. Ross. 366 N.Y.S.2d 34, 47 A.D.2d 866. 
6.30 Fla.—Zakoor v. 21akoor, App., 240 So.2d 193. 

7. la —Stevens v. Stevens. App., 206 So.2d 558. 

8 Okl—Burba v. Burba, 460 P.2d 893. 

SC—Todd V. Todd, 130 S.E2d 552, 242 S.C. 263. 

9. Ala.—Pope V. Pope, 109 So.2d 521, 268 Ala. 513— 

Brown v. Brown, 213 So.2d 863, 282 Ala. 701. 

10. Wash.—Friedlander v. Fnedlandcr. 362 P.2d 352, 
58 Wash.2d 288 

Date of refusal to abide by settlement i^ee- 
meat 

Fla.—Ettinger v Ettinger, App., 242 So.2d 502. 

11. A!a.-Campbell v. Campbell Civ., 285 So.2d 105, 
51 AIa.App. 295. 

Ariz.—Marquez v. Marquez, App., 647 P.2d 1191, 132 
Anz. 593. 

na.—Hill V. Hill, App., 376 So.2d 472. 

N.Y.—Susan W. v. Martin W., 392 N.Y.S.2d 957, 89 
Misc.2d 681. 

Test 

Mo —In re Mamage of Powers, App., 527 S.W.2d 949. 
Particular amounts awarded husband 
N.J.—D’Are V. D’Arc, 395 A.2d 1270, 164 NJ.Super. 
226, affd. 421 A.2d 602. 175 NJ.Super. 568, cert 
den. 101 S.Ct. 2049, 451 U.S. 971, 68 L.Ed.2d 350. 

12. Ark.-Wilson v. Wilson. 329 S.W.2d 557, 231 
Ark. 416—Green v. Green, 341 S.W.2d 41, 232 
Ark. 868. 

Iowa—Kantaris v. Kantaris, 169 N.W.2d 824. 

Okl.—Key v. Key, 388 P.2d 505. 
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13. Fla.—Lau v. Lau, A.pp. 3 Dist, 407 So.2d 927. 
Ill—Ulm V. Ulm, 270 N.E.2d 581, 132 IEApp.2d 

726—In re Mamage of Kruse, 416 N.E2d 40, 48 
IU.Dec. 145, 92 Ill.App.3d 335. 

Kan.—Dunn v. Dunn, 595 P.2d 349, 3 Kan.App.2d 
347. 

Md.—Renner v. Renner, 294 A.2d 671, 16 MdApp. 
143. 

Mass.—Kane v. Kane, 434 N.E2d 1311, 13 Mass.App. 
557. 

N.Y,—Sonnino v, Sonnino. 216 N.Y,S.2d 324, 13 
A.D.2d 925—Miraldi v. Mirakii, 325 N.Y.S.2d 965, 
37 A.D.2d 842—Moffatt v. Moffatt 450 N.Y.S.2d 
90, 87 A.D.2d 994. 

Particular amounts 

(1) Fia.—Chaachou v. Chaachou, 135 So.2d 206. 
Novack v. Novack, App., 189 So.2d 513, cert, 
discharged. Sup., 195 So.2d 199. 

Miss.—McKee v. McKee. 418 So.2d 764. 
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N.Y.—Borchard v. Borchard, 171 N,YS2d 983, 5 
A.D.2d 472, rearg, den 173 N.YS.2d 990. 5 
A.D.2d 989, resettlement den 178 N.Y S.2d 598, 6 
A.D.2d 771. 

Pa.—Cox V Cox, 144 A.2d 458. 187 Pa.Supcr 177 

(2) Fla.—Ortiz v. Ortiz, App ,211 So.2d 243. 

Md.—Quinn v. Quinn, 276 A.2d 425, 11 Md App 638 
N.Y.—Dominick v. Dominick, 257 N Y.S.2d 309, 23 

A.D.2d 645. 

(3) III—In re Marriage of Jacobson. 411 N E.2d 947, 
44Ill.Dec. 581, 89 IllApp 3d 273. 

Kan.—Craig v. Craig, 416 P2d 297, 197 Kan. 345. 
N.Y.—Newburger v. Newburger, 179 N.YS.2d 578, 7 
A.D.2d 639, app. gr. 181 N.Y.S. 187, 7 A.D.2d 
649—Manheim v. Manheim, 286 N.Y.S.2d 333, 29 
A.D.2d 532, afTd. 248 N E2d 432, 24 N.Y.2d 781, 
300 N.Y.S.2d 572. 

Tex.—Harding v. Harding, Civ.App, 461 S.W.2d 235, 
app. after remand 485 S.W.2d 297. 

(4) Fla.—Trope v. Trope, App, 238 So.2d 486. 
Iowa—In re Jayne’s Marriage, 200 NV.2d 532, 59 

A.L.R.3d 147. 

Md.—Kapneck v. Kapneck, 201 A.2d 798. 235 Md. 
366. 

N.Y.—DeLia v. DeLia, 302 N.Y.S.2d 5. 32 A.D.2d 
987—Solomon v. Solomon, 360 N.Y.S.2d 74, 46 
A.D.2d 684. 

Okl.—Romans v. Romans, 366 P.2d 760, 

Or.—In re Trout’s Marriage, 535 P.2d 117, 21 Or.App, 
432. 

(5) Fla.—Muskin v. fusion, App.. 184 So.2d 923. 
Ill—In re Marriage of Dulyn, 411 N.£.2d 988, 44 

IU.Dec. 622, 89 IllApp.3d 304. 

N.Y.—Metz V. Metz, 336 N.Y.S.2d 153,40 A,D.2d 680. 

(6) FUl—T homas v. Thomas, Ak>. 4 Dist., 418 So.2d 
316. 

La.—Burbano v. Burfaano, App, 4 Cir., 417 So,2d 400. 
N.Y.—Horowitz v. Horowitz, 244 N.Y.S.2d 501, 20 
A.D.2d 521, rearg. 245 N.Y.S.2d 309-Mintz v. 
Mintz, 273 N.Y.S.2d 818, 26 A.D.2d 821—Oren- 
stein V. Orenstein, 275 N.Y.S.2d 33,26 A.D.2d 928, 
affd. 236 N.E2d 638,21 N.Y.2d 892, 289 N.Y.S.2d 
409. 

Pa—Shuman v. Shuman. 170 A.2d 602, 195 PaSupcr. 
155. 

(7) N.Y.—Balmer v. Balmer, 180 N.Y.S.2d 1017, 7 
A.D.2d 741, affd. 186 N.Y5.2d 707, 7 N.Y.2d 833, 164 
N.E2d 725—Schwam v. Schwam, 212 N.Y.S.2d 112, 12 
A.D.2d 985. 

(8) Ga—Baldwin v. Baldwin, 177 S.E2d 85,226 Ga. 
680. 

Ill—Christian v. Christian, 387 N.E2d 1254, 26 III 
Dec. 326, 69 Ill.App.3d 450. 

Kan.—Crosby v, Crosby, 362 P.2d 3, 188 Kan. 274. 
Ky.—Stubblefield v. Stubblefield. 327 S.W.2d 24. 

Md.—Hall V. Hall, 208 A.2d 593, 238 Md, 191—Ken¬ 
nedy V. Kennedy, 243 A.2d 527, 250 Md. 462. 
Nev,—Adler v. Adler, 394 P.2d 350, 80 Nev. 364. 
N.Y.—Ryan v. Ryan, 207 N.Y.S.2d 706, 12 A.D.2d 
505—O’Meara v. O’Meara 279 N.Y.S.2d 669, 27 
A.D.2d 655—Klarish v. Klarish, 289 N.Y.2d 65, 29 
A.D.2d 929—Bierfreind v. Bi^eind, 336 N.Y. 
S.2d 119, 40 A.D.2d 682. 

(9) Md.—Bowis V. Bowis, 267 A.2d 84, 259 Md. 41. 
N.Y.—Finesmith v. Fmesmith, 205 N.Y.S.2d 410, 11 

A.D.2d 949—Benet v. Benet, 209 N.Y.S.2d 326, 12 
A.D.2d 766-Gentae v. Gentila 243 N.Y.S.2d 758, 
19 A.D.2d 825—Goldberg v. Goldberg, 248 N.Y. 
S.2d 783, 20 A.D.2d 806—Marks v. Marks, 269 
N.Y.S.2d 558, 25 A.D.2d 782—Krieger v. Krieger, 
318 N.Y.S.2d 858, 36 A.D.2d 721. 

Va—Higgins v. Higgins, 136 S.E2d 793, 205 Va. 324. 

(10) Mo.—Fields v. Fields, App., 343 S.W.2d 168. 
Mont.—Kronmiller v Kronmiller, 345 P.2d 168, 136 

Mont. 101. 

N.Y.-Leiber v. Rosefielde, 221 N.Y.S.2d 272, ^4 
A.D.2d 892—Pollack v. Pollack, 272 N.y.S.2d 415, 
26 A.D.2d 648—Calkin v. aikia 316 N.Y.S.2d 
938. 35 A.D.2d 1040. 

Tex.—Paugh v. Paugh, Civ.App„ 579 S.W.2d 38. 

(11) N.Y,—Kenney v. Kenney, 211 N.Y.S.2d 258, 12 
A.D.2d 940—Lung v. Lung, 216 N.Y.S.2d 438, 13 
A.D.2d 1014. 


fl2) DC—Hagans i Hagans. App, 215 A 2d S42 
Fla.—Kitchens s Kitchens, App, :62 Sc 2d 529 
La.—Thomas \ Thomas, App., 40C Sc 2d 1-20 
Md —Prc%enza Prevenza. ’.72 A 2d 505, 226 Md 63 
Neb—Fr> v Frj, iS4 V.W 2d 656. 186 Neb 52: 
N Y—Schaumber % Schaumber. 215 \ VS 2d 52", 13 
A D 2d 6S7—Nuta v Nuta, 240 N.Y S 2d 796, 19 
A D 2d 549—Bodner v Bodner, 269 N Y S 2d 755, 
25 A D 2d 856 

(13) NY—Ferrer v Ferrer, 246 N.YS2d "7, 20 
A 0.2d 561 

(14) Mo—Folk V. Folk, .App., 347 SW.Zd 405. 1 
A L.R.3d 273—L. L. T v P A T, App, 5S5 S W 2d 
157 

NY.—Kerr v Kerr, 208 NYS2d 455, 12 A.D2d 
606—Falanga v. Falanga, 235 NY.S.2d 473, IS 
AD.2d 670—El Khoun v El Khoun, 253 NY 
S 2d 159, 22 AD.2d 687. 

fl5) Cal—In re Marriage of Pollard, 158 CalRptr. 
849, 97 C A 3d 535 

III—In re Marnage of Keller, 439 N E.2d 44. 64 Ill 
Dec 115, 108 III App 3d 556 
N.Y —Glasser v Glasser, 216 N.Y.S.2d 462, 13 .A D.2d 
962. 

Ohio—Deutsch v Deutsch, 21? NE2d 260, 6 Ohio 
App 2d 173 

R.L—Smith V. Smith, 143 A 2d 309, 88 R.I 17 

(16) Other amounts. 

Cal —Davidson v Davidson, 84 Cal.Rptr 884, 5 
C.A.3d 51 

Fla.—Hall v Hall App.. 200 So.2d 544 
III—Tippet V. Tippet. 383 N E.2d 13, 22 IlI.Dec. 649, 
65 IllApp.3d 1018 

N.Y—Liebmann v. Liebmann, 253 N.Y.S2d 152, 22 
A.D.2d 663, afTd. 209 N.E2d 100, 16 N.Y.2d 591, 
261 N.Y.S.2d 52—Kaplan v. Kaplan. 411 N.Y.S.2d 
406, 66 A D 2d 834 

Tenn.—Connors v Connors, 594 S W 2d 672 
For services performed for children 
N.Y.—Edwards v, Edwards. 404 NY.S2d 359, 62 
A.D.2d 1027. 

Amount reduced 

N.Y.—Otteh V. Otten, 404 N y.S.2d 886, 63 A.D.2d 
696. 

14, Ala.—Bean v. Bean, 142 So.2d 263, 273 Ala. 477. 
Ariz.—Weaver v. Weaver, App., 643 P.2d 503, 131 
Anz. 590, vac. on oth. grds. 643 P.2d 499, 131 
Ariz. 586. 

Ark.—Warren v. Warren, App, 603 S.W.2d 472, 270 
Ark. 163. 

Cal.—Chimenti v. Chimenti, 84 CalRptr. 32, 4 C.A.3d 
354—In re Marriage of Marsden, 181 CalRptr. 
910, 130 C.A.3d 426. 

Fla.—Kelly v. Kelly, App., 163 So.2d 498—^Lyons v. 

Lyons, App., 208 So.2d 137. 

Ill—Theeke v. Theeke, 433 N.E2d 1311, 60 IllDec. 
944, 105 HlApp.3d 119. 

Albert V. Albert, 294 N.E2d 695, 10 IllApp.3d 
539. 

Iowa—McKay v. McKay, 115 N.W.2d 151, 253 Iowa 
1047. 

Miss.—Sanford v. Cowan, 163 So.2d 682, 249 Miss. 685. 
Mo.—Weiss V. Weiss, App., 392 S W.2d 646. 

Neb.—Witcig v. Witcig, 292 N.W.2d 788, 206 Neb 307. 
N.J.—Curry v. Curry, 262 A.2d 2, 108 NJ.Super. 527. 
Okl—Laster v. Laster, 370 P.2d 823. 

Or.—Matter of Marriage Kennedy, 625 P.2d 654, 51 
Or.App. 15. 

Wash—Seals v. Seals, 590 P.2d 1301, 22 Wash.App. 
652, 

Particular amounts 

(1) Fla.—Posner v. Posner, 315 So.2d 175. 

Ky.—Reed v. Reed, 457 S.W'.2d 4, af^. after remand 
484 S.W.2d 844, cert. den. 93 S.Ct. 1375, 410 U.S. 
931, 35 L.Ed.2d 594. 

Tenn,—Ligon v. Ligon, App., 597 S.W.2d 310. 

Tex.—Braswell v. Braswell, CivApp., 476 S,W.2d 444, 
err. dism. 

(2) Ala.—Burgess v. Burgess, Civ., 309 So.2d 107, 54 
Ala.App. 396, writ den. 309 So.2d III, 293 Ala 748. 
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Fla—Posner v Posner, App, 237 So,2d 186. 

fS) Fla.—Flipse v Flipse. App, 305 So 2d 16. 

Hi—Welsh V. Welsh, 34" N.E.2d 512, 38 m.App.3d 35. 
Tex—Roberson v Roberson, Civ App,, 420 S.W.2d 
495, err ref no rev err 

W*is—Schmidt v Schmidt, 162 N.W.2d 618, 40 Wis.2d 
649 

<4j Cal —Frank v Frank, 28 Cal.Rptr. 687, 213 
CA.2d 135—Lakenan v. Lakenan, 64 Cal.Rptr. 166, 
256 C A 2d 615 

Ind —Greiner v. Greiner, 384 N E2d 1055, 179 Ind. 
App. 61. 

W'ash —Fnedlander v Fnediander, 362 P.2d 352, 58 
Wash 2d 288 

(5» Cal—Hams v Harris, 26 CalRptr. 882, 210 

C. A 2d 559 

Okl —Brown v Brown, 365 P.2d 385 

Tex—Ramp> v Rampy, Civ .App., 432 S.W.2d 175. 

(6) Fla.—French v French, App, 146 So 2d 584— 
Turney v Turney, App, 149 So 2d 83—Coggan v. 
Coggan. App., 183 So.2d 839. 

Okl—Zink V. Zmk, 390 P.2d 504—McCoy v. McCoy, 
429 P 2d 999. 

Or—Moreland v Moreland, 374 P.2d 741,232 Or. 309, 
reh den. 375 P.2d 242, 232 Or. 309. 

Tex.—Goldberg v. Goldberg, Civ.App., 392 S.W.2d 168. 

17) in— Teigh V Teigh, 270 N,E2d 525, 132 ffl. 
App 2d 348 

Kan.—Tager v Tager, 427 P.2d 484. 199 Kan. 26. 
Ky.—Hopkins v Hopkins, 431 S.W.2d 863. 

Mfc—Strater v. Strater, 196 A.2d 94, 159 Me. 508. 
Neb—PfeifFer v. Pfeiffer. 277 N.W.2d 575, 203 Neb. 
137. 

SD.—Foss v Foss, 163 N.W.2d 354, 83 S.D. 574. 

(8) Anz—Kahn v Kahn, 532 P.2d 541, 23 Anz. 
App 269 

Ark—Hurst v. Hurst, App., 602 S.W.2d 137, 269 Ark. 
778. 

Fla.—French v. French, App., 146 So.2d 584. 

Ill—Ulm V Ulm, 270 N.E2d 581, 132 ni.App2d 726. 
Iowa—Schantz v. Schantz, 163 N.W.2d 398. 

Md.—Renner v. Renner, 294 A2d 671, 16 Md.App. 
143. 

Tex.—Noyes v. Jack, CivJkpp., 443 S.W.2d 89, err. ref. 
no rev. err.—Treadway v. Treadway, Civ.App., 613 
S.W.2d 59, err. dism. 

Wis.—Selchert v. Selchert, App., 280 N.W.2d 293, 90 
W*is.2d 1. 

(9) Cal.—In re Marriage of Aufmuth, 152 CaI.Rptr. 
668. 89 C.A.3d 446. 

D. C.—Keller v. Keller, Mun.App., 171 A.2d 511. 

Ill—Lauzen v. Lauzen, 225 N.E2d 427, 81 IU.Ai^.2d 

472. 

Ky—Tyler v. Bryant, 394 S.W.2d 454—Duvall v. Du¬ 
vall 431 S.W.2d 491. 

Mich.—DePew v. DePew, 128 N.W.2d 533, 373 Mich. 
162. 

Mo—Harriman v. Hamman, App., 393 S.W.2d 103. 
N.J.—Sharpe v. Sharpe, 273 A.2d 572, 57 NJ. 468. 

(10) Fla.—Arrington v. Arrington, App., 150 So.2d 
473. 

Ind.—Hibbard v, Hibbard, 315 N.E2d 731, 161 Ind. 
App. 422. 

Miss.—Horton v. Horton, 301 So.2d 305. 

Tex.—Couch v. Couch, Civ.App., 315 S.W.2d 64, err. 
dism. 

(11) Cal.—Finley v. Finley, 326 P.2d 867, 161 

C. A.2d 390. 

Wis.—Martin v. Martin, 174 N.W,2d 468, 46 Wis.2d 
218. 

(12) Ala.—Leo v. Leo, 189 So.2d 558, 280 Ala. 9. 

D. C.—McGehee v. Maxfield, App., 256 A.2d 576. 
Me.—Capron v. Capron, 403 A.2d 1217. 

(13) Ark.—Grumbles v. Grumbles, 381 S.W.2d 750, 
238 Ark. 355. 

Fla.—Rosselle v. Rosselle, App., 366 So.2d 1197. 
Iowa—In re CoUins’ Marriage, 200 N.W.2d 886. 

N.Y.—Jemzura v. Jemzura, 286 N.Y.S.2d 936, 29 
A.D.2d 797, affd. 260 N.E2d 547, 26 N.Y.2d 1021, 
311 N.Y.S.2d 917. 

Tex,—Pride v. Pride, Civ.App., 318 S.W,2d 715. 
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i\4i Ak--Caunpbcil ' Orp^ie! C*. :*f %rZd 
!05, 51 AkApo Z<ii 

Weoisian % 4pp, ’4' Sr Zc. 

lcrw»—Lc«M33fer » Lessengcr, lit N'A !£ ;<i! >. 

io»» :o-6 

M»M~K*hn % Kahn, 233 N Eld v::, 353 Masi '" 
Mont.—-Green \ Green, 593 P2d Ut, 'Al Mon: 2^5 
Nd)—Braeman % Braeinan, 222 N' W ZC ST.. 1^2 Nsh 
510 

S,y —Weiton % Adton, 229 N ^ S 2d tie. It A.D Zd 
948—-Brownstein > Bro^rsirr,. 26? N Y S 2d I i5. 
25 AD2d:05 

S C-%)eck V Speck, It* S Eld €"1 5 C.App 2-n 
Or,—In re Marrs’ Mamafc, 531 P2i *I-‘. 2,' Or.Arp 
320 

Wi*h.-Metcalf v. Metcalf, 3Se P Zd 9t3 f" Aavi Zd 
612. 

(15) Alt.—Sides % Sides, 221 Sc Zd 6"", 2^4 Ala. 35 
Cai.—Newhali v. Newhall. 18 CalRptr 4>, 199 

CA-2d 12i, reh den 19 Cal Rp»r 2> 199 C.A 2d 
121—Btonkenslnp v. Blankensh.p 2S CalRptr 
176. 212 CA.2d 736. 

Fla.—Doitani v. Deigaard, App., 1^4 Sc 2d 5it>—T j- 
ouano V. Marti, App., 170 Sc 2d 468—Bume:*. • 
Burnett, App., 197 So.2d 854—Howell % Hjwe.l, 
App., 207 SoJd 507 

Hawaji—Fowler V Fowler. 424 P.Zi e"*I, 49 Haw rt 
Ky.—Geaiiieart v, Gearhean, 430 S W.2d 319— Rctfserts 
s. Roberts, 462 S.W.2d 911. 
fcfel—Choh-Lui! Li v Li, 241 A.2d 385. 249 Md 593 
N,Y.—Devon v. Devon, 214 N.Y S:d 109. 

Morton v. Motion. 284 N* Y s Zd ■'77, 28 A D 2d 
1143. 

(16) Ga.—Walton v Walton, 135 SEZd 886, 219 
(3a. 729-Hewlett > Hewlett, 140 SE.2d 898. 220 Ga 
6S6. 

ia.-Wuiter V. Winter, 387 N E2d 695, 25 lU Dec 819. 
69 nLApp.3d 359. 

Ky.—Muaday v. Monday, App., 584 S.W 2d 596 
La.—Guananco v. Gtamanco, App., 131 So-2d 159. 
Md-Schuman v. Schuinan, 248 A.2d 876,252 .Md. 13. 
Mo.—Berbiglia v. Berbiglia, App., 442 SW 2d 949 

(17) CaL—Hicks v. Hicks, 58 OlRptr. 63. 249 
CJL2d 964. 

La.—Mouum v. Moottm, App., 383 So.2d 44? 

N.Y.—Manim v. Marum, 170 N Y.S.2d 185, 10 
Misc.2d 695, revd on oth. grds. 180 N.Y S.2d 229. 
7 A.D.2d 654. 

(18) CaL—Hutchinson v, Hutchinson, 36 Cal.Rptr 
63. 223 C.A.2d 494. 

Miss.—^Rogers v. Rogers, 373 So.2d 816. 

Neb.—Ivins v. Ivins, 108 N.W.2d 99, 171 Neb. 838. 
Tex.—Verbal v. VerbaL Civ.App., 567 S,W.2d 89g 

(19) Abu-Cooiey v. Cooley. Civ. 284 So.2d 729, 51 
Al&App. 273. 

loiwt-Iit It Peterson’s Marriage, 227 N.W.2d 139—In 
re RofTs Marriage, 228 N.W.2d 98. 

Mo.—Eyjen v. Evjen, App., 409 S.W,2d 271. 

N.D.—Johnson v. Johnson, 211 N W 2d 7S9. 

Wash.—Dilley v. Dilfey, 481 P.2d 584, 4 Wash.App. 
270. 

(20) Ala.—Shell v. Shell, Civ., 26? So.2d 461. 48 
Ala.App. 668, cert. den. 267 So.2d 46?. 289 Ala. 751. 
Cal.—Zechiel v. Zechid, 18 Cal.Rptr 111, 198 C.A 2d 

621. 

Fla.—Howell v. HoweU, App. 301 So.2d 78!. 

(3a.—Hunnictttt v. Sandson, 154 $.E2d S87, 223 Ga. 
301—Llotens v. Llorens, 157 S.E2d 278. 223 Ga. 
607. 

Iowa—In re Marriage of Welslrer. 274 N.W2d 369. 
Ky.—Tanner v. Tanner. 442 S.W.2d 558. 

Miss.—^Andeisott v. Anderson, 162 So.2d 853, 249 Miss. 
1. 

Mo.—Bettsnger v. Bd^tiager. App., 355 S.W.2d 354—^Ja- 
&rian>Kennan v. Jafarian-Kerman, App., 424 
S.W.2d 333—Toth v. Toth, App, 483 S.W 2d 417 
—Boyer v. Boyer, App., 567 S.W.2d 749. 

N.M.—Moore V. Moore, 379 P.2d 784, 71 N.M. 495. 
N.Y.—Ferguson v. Ferguson. 209 N.Y.S.2d 830, 8 
N.Y.2d 1148, 171 N.E2d 905. 
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. F S V S 2d 4“ 

G-i'.a:' . G-ar.ar. 24^ NYSI^ 45 
M.sc2d 

Til —Mar..ned * Ma-^fielu Ci Arr KYS W Zd SC, 
err disr- 

Wash—Peters % Peie-s.T, 4”5 P2a 5>. 3 \^ash 
Apr yA 

■2' I.-ia—Ir -- Alir^age J E-iiksor 228 N W 2d 

Mr-Ra-r . ra.rs^ Apr £f3 SW 2d 564 
Neb—M.'K:n-r?. % McKir.lc> '.5" S A Zd 405, !S2 
Ner S!9. 

.22. La—Sre-.e':'-. ^ Ste.ers, App. 206 So 2d 5Sh 

23; DC—M:EacV.e % McEachnie Apr. 216 
A Zd It-# 

Fla—Ae-,:cr * Wsst.'^n, A;^. 251 Sl 2d 315 
Ga—HaTtrcr v Hanner I56SE2d ;9. 222 Ga ihl 
Neb—R-^a;h i Rc.a;h. 11? \ W 2d 549, 174 Neb 266 
N V —W;n.Iow V ’A 'nv?w, 23* N V S Li 589. 

(24, Ark—Sna-^t.. i Sravelv. 52GSW'2d 934. 230 
Ark 94 

n:.—Janov . Jaroi. 2u* N E 20 691, 60 Ifl App Li 1! 
K> —Davi, •, Dasas, 347 S W.2d 634 
Pa —McCcnniwi v AlcConriak. 1^5 A 2d S53, 2C2 
Pa.Saper 2S0 

'25j .Anz—Anner v Arnser. 463 P 2d 818, 105 A.nz 
284 

Icwa— Behrle v Behrle, 228 N W 2d 25 
Va—Vwtcr. V Newton, 118 SE2d 656, 232 Va 515 
Wash.—Dickiiior. » Dickison. 390 p 2d 5, 65 Wash 2d 
5^5 

♦ 2b, Aia —Davis . Davs. 14“' So 2d 328, 274 .Ala 
2*»'’, 1 .A.L R 3d : 

Minn.—Saiummi v Saiumm:. I!0 N.W2d 480, 260 
Mmn 494 

N Y-Chuba v. Chuba, 280 NY.S2d 768. 28 AD 2d 
“’*1 

(29) N.H—Saln.i v Salira 21? A 2d 181. 107 NH 
77. 

(30j DC—Pavton v Pa.aon, App, 187 A.2d S99. 
Fla.—Gaiy v Gary. App, 237 So 2d 575 
Miss.—T’ghc V Tighe, 123 So 2d 623, 239 Miss 666, 
sug err over. 124 So.2d 843,' 239 Miss. 666. 

(34) Other amounts. 

Am,—In re Mamage of Fong, App., 5£9 P.2d 1330, 
121 Anz. 298. 

Cal.—In re Mamage of Wnght, 131 CalRptr. 870, 60 
CA3d 253. 

Cdo.—Gleason v. Gieason, 425 P.2d 688, 162 Colo. 
212 

Fla.—Vemer v Veiner, A|^., 364 So 2d 834, cert. den. 
Sup., 3Tb So.2d 7?. app. after remand 459 So.2d 
381, review den. 469 So.2d 750. 

Idaho—Koester v. Koester, S86 P.2d 1370, 99 Idaho 
654 

HI.—Stntar v Stntar, 199 N.E.LI 274, 48 III App.2d 
332. 

Ind.—Fanhing v. Fanhing, 382 N.E.2d 941. 178 Ind. 
App. 33fc 

Iowa—Arnold v, Arnold, 133 N.W’.Zd 53, 257 Iowa 
429—Beno v Bcno. 149 N.W.2d 778, 260 Iowa 
442. 

Ky.—Broida v. Broida, 388 S W.2d 617 
Mich—Aden v. Adell, 157 N.W.2d 436, 9 Mich..App. 
545 

Mo—Barnett v Barnett, App., 413 S.W.2d 1. 

Neb.—.Applegate v. Appk^te, 155 NW.2d 337, 182 
Neb. 342 
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15. Ala.—Evans v. Evans. 179 So.2d 320, 278 Ala. 
573 

Cat—Delfino v. DelBno. 77 CkI.Rptr. 526, 272 C.A.2d 
556. 

Fla.—Bernstein v. Bernstein, App, 220 So.2d 429—Till¬ 
man V. Tillman, App, 222 So.2d 218. 

Itwa—Wells V. Wells, 168 N.W.2d 54. 

Minn,—Silverness v. Silverness, 134 NW2d’901, 270 
Mmn. 564. 

Neb —Ulmer v. Ulmer, 287 N.W.2d 685, 205 Neb, 351. 


\ V -Lemcr v Lemer. 253 N.Y.S 2d 705, 22 A.D.2d 
■’7!—Fairbank v Fairbank, 445 N Y.S.2d 685, 84 
ADZd 869 

Pokre-ss V Pokress, 335 N.Y.S 2d 861, 71 
Misc2d 171 

Va—Lawrence v. Lawrence, 181 SE.2d 640, 212 Va. 
44. 

Particular amounts held adequate 

(2) Mich—Young v. Young, 92 N.W.2d 328, 354 
Mich 254 

Ross V. Ross, 179 N.W.2d 703, 24 Mich.App. 19. 
Md— Carter v. Carter, App., 616 S.W.2d 543. 

\ev —Fox v Fox. 401 P 2d 53, 81 Nev. 186, app. after 
remand 441 P.2d 678, 84 Nev. 368, app. after 
remand 488 P2d 548, 87 Nev. 416. 

\ Y —Gelding v. Golding, 177 N.Y S.2d 885, 6 A.D.2d 
871 

(•) Cal —Hutchinson v. Hutchinson, 36 Cal.Rptr. 63, 
223 C.A-:d 494 

Fla.—Durden v, Durden, App., 137 So.2d 29. 

Ga.—Savage v. Savage, 230 S.E.2d 851, 238 Ga. 16. 
Ill —Robinson v. Robinson, 429 N.E2d 183, 57 IlLDec. 
532, 100 IIl..App.3d 437. 

Ind —In re Marriage of Hirsch, 385 N,E.2d 193, 179 
Ind. App. 166. 

Iowa— Miller v. Miller, 202 N.W.2d 105. 

N.Y —Oppenhcimer v. Oppenheimer, 192 N.Y.S.2d 
714, 20 Misc.2d 248, mod. on oth. grds. 205 N.Y. 
S.2d 936, 11 A.D.2d 1006, affd. 182 N.E.2d 119, 
227 NY.S2d 448, 11 N.Y.2d 838. 

(4) Fla—Hobbs v. Hobbs, App., 136 So.2d 363. 
Mj._Williams v. Williams, 281 A.2d 273, 59 NJ. 229. 
N.Y—Link V. Link, 193 N.Y.S.2d 27, 21 Misc.2d 60, 

mod. on oth grds. 201 N.Y.S.2d 548. 11 A.D.2d 
651. 

(5) Ind—Lovko v. Lovko, 384 N.£.2d 166, 179 Ind. 
App. 1. 

Y —Ferguson v. Ferguson, 204 N.Y.S.2d 577, 10 
A.2d 1004, motion den. 206 N.Y.S.2d 784, 8 
N.Y.2d 1016, 170 N.E.2d 207, revd. 209 N.Y.S.2d 
830, 8 N.Y 2d 1148, 171 N.E.2d 905. 

amp V. amp, 189 N.Y.S.2d 561, 21 Mic.2d 
908. 

Pa.—Miller v. Miller, 83 Montg. 240. 

(6) N.Y.—Howard v. Howard, 254 N.Y.S.2d 891, 22 
A.D.2d 818—O’Bnen v. O’Brien, 323 N.Y.S.2d 923, 37 
A.D.2d 726. 

Turecamo v. Turecamo, 186 N.Y.S.2d 318, 15 
Misc.2d 923—Kronenberg v. Kronenberg, 203 
N.Y.S.2d 218, mod. on oth. grds. 213 N.y.S.2d 
811, 13 A.D.2d 682. 

S.C.-Collins v. Ckillins, 122 S.E.2d 1, 239 S.C. 170. 
Tex.—Hayes v. Hayes, Civ.App., 378 S.W.2d 375, err. 
dism. 

Wash.—Mayo v. Mayo, 448 P.2d 926, 75 Wash.2d 36. 

(7) Idaho—Evans v. Evans, 453 P.2d 560, 92 Idaho 
911. 

Iowa—In re Marriage of Moorhead, 224 N.W.2d 242. 
Ky.—Peavy v. Peavy, 351 S.W.2d 869. 

La.—Gallagher v. Gallagher, App., 190 So.2d 916. 
Mo.—Mortensen v. Mortensen, App., 469 S.W.2d 852. 
Mont.—Keller v. Turner, 453 P.2d 781, 153 Mont. 59. 
N.Y.—Hildebrand v. Hildebrand, 247 N.Y.S.2d 445, 20 
A.D.2d 328. 

S.C.—Jackson v. Jackson, 216 S.E2d 53a 264 S.C. 599. 
Wyo.—Kennedy v. Kennedy, 456 P.2d 243, app. after 
remand 483 P.2d 516. 

(8) Ark.—Bowers v. Bowers. 514 S.W.2d 387, 257 
.Ark. 125. 

Iowa—In re ampbell’s Marriage, 204 N.W.2d 638. 
Md-Pet V. Pet, 209 A.2d 572. 238 Md. 492. 

^ (9) aiq.—Cohan v. Cohan, 474 P.2d 792. 172 Colo. 
563. 

Iowa—Lehmkuhl v. Lehmkuhl, 145 N.W.2d 456, 259 
Iowa 686—In re Freese’s Marriage, 226 N.W.2d 
800. 

Or.—Emery v. Emery. 481 P.2d 656. 5 Or.App. 133. 

(10) Neb,—Wichert v. Wichert, 204 N.W.2d 381, 189 
Neb. 667. 





27A CJS 181 


N.Y.—Goldfarb v. Goldfarb, 311 N.Y.S2d 462, 34 
A.D.2d 774-Nyland v. Nyland, 319 N.Y.S.2d 64. 
36 A.D.2d 706. 

Tex.—Blacksher v. Blacksher, Qv.App., 575 SW2d 
105. 

(11) Fla.—Bell V. Bell, App., 112 So.2d 63—Oncay v 
Oncay, App., 183 So.2d 878. 

lowa^Lane v. Lane, 111 N.W.2d 286, 253 Iowa 92. 
Minn.—Vandewege v. Vandewege, 170 N.W.2d 228. 284 
Minn. 330. 

N.Y.—Bimbaum v. Bimbaum, 311 N.Y.S.2d 308, 34 
A,D.2d 772. 

Or.—Lathrop v. Lathrop, 509 P.2d 34,13 Or.App. 231. 
Vt.—Winslow V. Winslow, 251 A.2d 419, 127 Vt. 428 

(12) Ala.—Welch v. Welch, Civ., 275 So.2d 162, 49 
Ala.App. 647. 

Ark.—Jackson v. Jackson, 490 S.W.2d 809, 253 Ark. 
1033. 

Fla.—Applebaum v. AppWaum, App., 135 So.2d 766. 
Iowa—Wilson v. Wilson, 197 N.W.2d 589.—In re Loch- 
miller’s Marriage, 229 N.W.2d 228. 

Ky.—Chandler v. Chandler, 428 S.W.2d 610. 

Neb.—Barnes v. Barnes, 220 N.W.2d 22, 192 Nd). 295. 
N.Y.—Garten v. Garten, 196 N.Y.S.2d 316, 10 A.D.2d 
632. 

Okl.—Mackey v. Mackey, 420 P.2d 516. 

S.C.—Todd V. Todd, 130 S.E.2d 552, 242 S.C 263. 
S.D.—Hansen v. Hansen, 273 N.W.2d 749. 

Tenn.—Mount v. Mount, 326 S.W.2d 493, 46 Tenn. 
App. 30. 

(13) Mo.—Jeans v. Jeans. App., 348 S.W.2d 145. 
N.Y.—Skolnick v. Skolnick. 204 N.Y.S.2d 63, 24 

Misc.2d 1077—Rerendes v. Rezendes, 220 N.Y. 
S.2d 645, 31 Misc.2d 349. 

Old.—Mitchell v. Mitchell, 385 P.2d 462. 

(14) Ala.—Davenport v. Davenport, 159 So.2d 204, 
276 Ala. 87. 

(15) Ark—Riegkr v. Riegler, 438 S.W.2d 468, 246 
Ark. 434. 

Md.—Fritts v. Fiitts, 273 A.2d 648, 11 Md.App. 195. 
Mo.-Glick V. Click, App., 336 S.W.2d 528. 

Okl.—Tigert v. Tigert, App., 595 P.2d 815—Bowman v. 
Bowman, Ar)., 639 P.2d 1257. 

(16) Colo.—Waniska v. Waniska, App., 472 P.2d 
759. 

D.C—Cole V. Cole, App., 193 A.2d 76 
Miss.—Hinton v. Hinton, 179 So.2d 846, 254 Miss. 50. 
Wash.—Marcus v. Marcus, 475 P.2d 571, 3 Wash.App. 
370. 

(17) Ala.—Davenport v. Davenport, 159 So.2d 204, 
276 Ala. 87—Thmnas v. Thomas, 203 So.2d 118, 281 
Ala. 397. 

Aik.—Yohe v. Yohe, 383 S.W.2d 665, 238 Ark. 642. 
Iowa:—Berry v. Berry, 112 N.W.2d 663, 253 Iowa 388, 
Ky.—Robbins v. Robbins, 333 S.W.2d 751—Jones v. 

Jones, 467 S.W.2d 352. 

Mo.—Brand v. Brand. App., 441 S.W.2d 750. 

N.Y.—Swanton v. Swantim, 216 N.Y.S.2d 507, 13 
A.D.2d 989. 

Classman' v. Classman, 245 N.Y.S.2d 298, 41 
Misc.2d 132. 

(18) Miss.—Dickerson v. Dideerson, 148 So.2d 510, 
245 Miss. 370. 

Mo.—Click v. GUck, App., 336 S.W.2d 528. 

N.Y.—Thomas v. Thomas, 340 N.Y.S.2d 753, 72 
Misc.2d 749. 

Pa.—^Kessel v. Kessel, 36 Northumb.LJ. 69. 

(19) Old.—Smith v. Smith, 396 P.2d 1016. 

(20) Colo.—Parker v. Parker, 350 P.2d 1067, 142 
Colo. 416. 

Tenn.—Plumb v. Plumb, 372 S.W.2d 771,52 Tenn. App. 
267. 

(22) Other amounts. 

Ala.—Maddox v. Maddox, 160 So.2d 481, 276 Ala. 197. 
Ark.—Stephenson v. Stephenson, 375 S.W.2d 659, 237 
Ark. 724. 

Cal.—Crevdin v, Crevolin, 31 Cal.Rptr. 622, 217 
C.A.2d 565. 

Colo.—Tower v. Tower, 364 P.2d 565, 147 Colo. 480. 
Fla.—Klaber v. Klaber, App., 133 So.2d 98. 

111.—Hall v. Hall, 175 N.E.2d 602, 31 Ill.App.2d 70. 


Miss—Williams v Wilhams. 164 So 2d 898, 250 Miss 
223 

Okl —Warr v Warr, 386 P 2d 639. 

Or.—In re lerulli’s Marriage, 535 P 2d 575. 21 Or.App 
515 

Pa.—Fisher v Fisher, 84 Dauph. 341. 

Tenn —Raskind v Raskind, 325 S W' 2d 617, 45 Tenn 
App. 583 
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16. Fla.—Dorman v Dorman, App, 332 So 2d 358— 
Mabie v Mabie, App. 4 Dist.. 415 SQ.2d 800. 

Ill.—In re Mamage of Brenner, 419 N E-2d 400, 50 
IlLDec 292, 95 III.App3d 100 

Ky.—Chandler v. Chandler, 408 S W 2d 641, app after 
remand 428 S.W 2d 610. 

Mont.—In re Mamage of Reilly. 577 P.2d 840, 176 
Mom. 239 

NY.—Gordon v. Gordon. 419 NY.S2d 749. 71 
A.D.2d 911—Lind v Lind, 452 N.YS.2d 204, 89 
A.D.2d 518, affd. 447 N.E2d 72. 58 N.y.2d 965, 
460 N Y.S 2d 524. 

N.C—Clark v Qark. 271 S.E.2d 58, 301 N.C. 123. 

Pa.—Kayaian v. Kayaian, 297 A.2d 136, 223 Pa.Super 
103. 

Particular amounts held inadequate 

(3) N.Y.—Armienio v Armiento, 412 N.Y.S.2d 38, 

67 A.D.2d 661. 

Okl—Sylvan v. Sylvan. 373 P2d 232. 

(4) Ark.—LeFevers v. LeFevers, 403 S W.2d 65, 240 

Ark. 992. 

Iowa—Alberhasky v Alberhasky, 97 N.W.2d 914, 250 
Iowa 986—Kjar v. Kjar, 154 N.W.2d 123, 261 
Iowa 334. 

Minn.-Chopp v. Chopp. 102 N.W.2d 318, 257 Minn. 
526. 

N.Y.—Anonymous v. Anonymous, 364 N.Y.S 2d 9, 47 
A.D.2d 613. 

S.C.—Dunson v. Dunson, 294 S.E2d 39, 278 S.C. 210. 

Wis.—Markham v. Markham. 223 N.W.2d 616, 65 
Wis.2d 735. 

(5) Iowa—In re Meyers’ Marriage, 228 N.W.2d 64. 

La.—Guillory v. Guillory, App., 339 Sa2d 529. 

N.Y.—Stafford v. Stafford, 216 N.Y.S.2d 391, 13 

A.D.2d 969 

(6) III.—Serio V. Serio. 229 N.E2d 281, 85 Ill.App.2d 

102 . 

Iowa—Bollinger v. Bollinger, 226 N.W,2d 4. 

Ky.—Lindsey v. Lindsey. 358 S.W.2d 484. 

N.Y.—^Ramsey v. Ramsey, 274 N.Y.S.2d 420, 26 
A.D.2d 903. 

S,C—Mixson v. Mixson, 171 S.E2d 581, 253 S.C. 436. 

(8) Ky,—Combs v. Combs, 350 S.W.2d 502. 

Md.—2^mecki v. Zamecki, 180 A.2d 849, 229 Md. 1. 

N.Y.—Grossfield v. Grossfield, 244 N.Y.S.2d 667, 19 
A.D.2d 892. 

Okl.—Munsey v. Munsey, 385 P.2d 902. 

(9) Pa.—Ginsburg v. Ginsburg, 233 A.2d 618, 210 

Pa.Super. 421. 

(10) Ky.—Boyd v. Boyd, 335 S.W.2d 898. 

(11) Ark.-Herndon v. Herndon, 155 S.W.2d 569, 

202 Ark. 1149. 

Md.—Fuld V. Fuld, 250 A.2d 93, 252 Md. 254. 

(12) Other amounts. 

Ark.—Gibson v. Gibson, 356 S.W.2d 728, 234 Ark. 954. 

Fla.—March v. March, App., 395 So.2d 200. 

Ill,—James v. James, 164 N.E2d 505, 24 lll.App.2d 
445—Fox v. Coyne, 166 N.E2d 474, 25 Ill.App.2d 
352. 

Neb.—Morris v. Morris, 268 N.W.2d 431, 201 Neb. 
479. 

N.M.—Hurley v. Huriey, 615 P.2d 256, 94 N.M. 641. 

Wash.—Hogberg v. Hogberg, 393 P.2d 291, 64 Wash.2d 
617. 

17. Ark.—Dickerson v. Dickerson, 419 S.W.2d 608, 
243 Ark. 264. 

Iowa—Wendel v. Wendcl, 109 N,W.2d 432, 252 Iowa 
1122. 

N.Y.—Prytherch v. Piytherch, 259 N.Y.S.2d 304, 23 
A.D.2d 871, affd 212 N.E2d 896, 16 N,Y.2d 997, 
265 N.Y.S.2d 660. 
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Fusaro v Fusaro, 256 N.VS2d 525. affd 237 
NYS2d 989, 18 AD 2d 714—Johnson \ John¬ 
son, 263 N Y S 2d 404, 47 Misc 2d 805, affd 268 
N Y.S 2d 405, 25 A D 2d 672—Pokress v. Pokress, 
335 NV.S.2d 861, 7’ Misc2d 171 
N D -Naslrom \ Nastrom, 284 N W 2d 576 
Or —Sute ex rcl. McKee v McKee, 392 P 2d 645. 237 
Or 583 

Allowance held excessive 

(4) N Y—Howland v Howland. 274 N YS2d 41^ 
26 AD2d 899 

(5) Other amounts 

NY—Matthews v Matthew's. 237 NY.S.2d 659, 18 
A.D 2d 830, affd. 199 N.E 2d 843. 14 N Y.2d 77g, 
250 N.Y S 2d 810, 

Okl.—Wilbanks v Wilbanks, 441 P 2d 967. 

Pa.—Wolfe V Wolfe, 195 A 2d 272, 202 Pa.Super. 70. 
Allowance held not excessive 
(1) Cal.-Haldane v Haldane. 26 Cal.Rptr. 670. 210 
C A.2d 587. 

(4) N Y.—Finesmith v Finesmith, 220 N.Y.S.2d 616, 
14 A.D2d 805. 

(8) Ala.—Constantine v. Constantine, 149 So.2d 262, 
274 Ala. 374. 

Allowance held adequate 

Anr—Davis v. Davis, 449 P,2d 66, 9 Anz.App. 49. 
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17.5 Ala.—Tonsmeire v Tonsmeire, 142 So.2d 265, 
273 Ala. 462. 

Ervin v. Ervm, Civ, 229 So.2d 813,45 AIa.Ai^. 
313. 

D.C,—Grollman v. Grollman, App., 220 A.2d 330. 
Ga.—Brown v. Brown, 160 S.E.2d 343, 224 Ga. 90. 
Iowa—Enckson v. Erickson, 154 N.W.2d 106, 261 Iowa 
264—Bitner v. Bitner, 176 N.W2d 162. 

Minn.—Silverness v. Silverness, 134 N.W,2d 901, 270 
Minn. 564. 

Miss.—Shows V. Shows. 133 So.2d 294, 241 Miss. 716- 
Moorc V. Moore, 157 So.2d 131, 247 Miss. 661— 
Gatlin v. Gatlin, 234 So.2d 634. 

NJ.—Jacobs v. Jacobs. 263 A.2d 155, 109 NJ.Super. 
287 

N.M.—Fitzgerald v. Fitzgerald, 369 P.2d 398, 70 N.M. 

11 . 

Okl.—Lavender v. Lavender, 435 P.2d 583. 

Tex.—Lebowitz v. Lebowitz, CivApp., 403 S.W,2d 871. 
Allowances held excessive 
(4) N.Y.—Pearson v. Pearson. 194 N.Y.S.2d 999, 9 
A.D.2d 897, reafg, and app. den. 196 N.Y,S.2d 612, 10 
A.D.2d 582. 

Wis.—Molloy v. Molloy. 176 N,W.2d 292, 46 Wis.2d 
682. 

(6) Ala.—Parrish v, Parnsh, Civ., 365 So.2d 1237. 
(10) Other amounts. 

Ala.—Harris v. Harris, 154 So.2d 748, 275 Ala. 329. 
D.C.—Bradley v. Bradley, MunA;q>., 182 A.2d 837. 
N.Y.—Friedberg v. Friedberg, 308 N.Y.S.2d 905, 34 
A.D.2d 540—Perez v. Perez, 360 N.Y.S.2d 4, 46 
A.D.2d 632. 

Allowances held not excessive 

(4) Ala,—Clutts V. Clutts, Civ., 304 So.2d 599, 54 
Ala.App. 43. 

Iowa—Lovett v. Lovett, 164 N.W.2d 793. 

Or.—Frische v. Frische, 366 P.2d 906, 229 Or. 503. 

(5) Idaho—Barker v. Barker, 440 P.2d 137, 92 Idaho 
204. 

III.—Quagliano v. Quagliano, 236 N.E2d 748, 94 Ill. 
App.2d 233. 

Iowa—Pals V. Pals, 186 N.W.2d 619. 

(6) Iowa—In re Peterson’s Mamage, 227 N.W.2d 
139. 

Neb.—Walker v. Walker, 227 N.W.2d 878. 193 Neb. 
540. 

Okl.-Roberts v. Roberts, 357 P.2d 980. 

Pa.—Berky v. Berky, 177 A.2d 1, 197 Pa.Supcr. 234. 
Wis.-Markham v. Markham, 223 N.W.2d 616, 65 
Wis.2d 735. 

(7) Iowa—Geisinger v. Geisinger, 202 N.W.2d 44. 
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Wjo —Storm v Sonr. iX P Zd -'#5', »FT rtrjLrJl 
489 p.:d life" 

'8i S€b—Perstm % Person, 2CZ NWId 629. :s9 
Neb 329 

<9 1 Neb—Clirk v Q»rk, 33 N W 24 48'., ’-*5 Neb 
•»% 

fiO) Ak—Pouts V Pouts, 201 So 2d 56, 2S1 Ak 
220—Rai®Je v Ragie, 331 So 2d 59. 281 Ala 222 
(12) Iowa—BerT> ^ Berr>. ill NW2d 663. 253 
Icmi 388 

Alfowuices keld adeqatte 

.Ak -Isom s Isom. I4j So 2d 455. 2‘'3 Ala 599-Tatc 
S. Tate, 148 So 2d 627—Hams v Hams, 154 So 2d 
748, 2‘'5 Ak 329—Ogle % Ogle. 156 Sc 2d 345. 

275 Ak. 483—WhitfiekJ \ W^Tntfield, 218 So 2d 
146. 283 Ak 453 

Ark—^Pbiliips ' Phillips, 365 iW2d 261. 236 Ark- 
225 

Cal— Crevobn v Crevolm, 31 Cai.Rptr- 622, 21" 
CA.2d 565. 

Fk-Helier v, Helfcr, App.. 151 So.2d 35 
Idaho— McMnrtre> v McMurtrej. 372 P 2d 403. 84 
Idaho 314 

III-Themar v Tbemar. 175 N E.2d 644, 31 III App 2d 
39. 

lowa-PhiUips V Phillips, 104 NW.2d 832, 251 Io*a 
13l0_Andreesen v. Andreesen, 110 N.W 2d 275, 

252 Iowa 1152—Lane v. Lane. Ill NW.ld 286, 

253 Iowa 92—Arnold v Arnold, 133 N.W.2d 53, 
257 Iowa 429—In re Rose’s Marriage, 228 N W.2d 
88—Prince v. Pnnce, 231 N.W.2d 22. 

Uimi —Larkin v. Larkin, 113 N.W2d 75, 26! Minn. 
414—Schultz V. Schultz, 123 NW2d 118, 266 
Mmn. 205—Lenzmeier v. Lenzmeier. 231 N.W 2d 
71, 304 Mtmi, 568. 

Miss —Howard v. Howard, 137 So.2d 191, 243 Miss. 

68—Keyes v. Keyes, 171 So.2d 489. 282 Miss 138, 

32 A.L.R.3d 1222. 

Mo.—Johnston v Johnstcm, App. 384 S.W2d 842. 
Neb.—Upah v. Upah. 122 N.W.2d 507, 175 Nd). 606— 
Brabck v. Bralkk, 231 N.W.2d 129, 194 Neb, 183. 
N.Y.—St- Germain v. St Germain, 260 N.Y.S.2d 411, 

23 A.D.2d 894. 

N,D.—Bryant v. Bryant, 102 N.W.2d WO. 

OkL-Smyth v. Smyth, 209 P.2d 709, 201 Okl. 694- 
P ffpanggr v. Bessingcr, 372 P.2d 870 —Kq' v. Key, 
388 P.2d SOS. 

Or.—Lamoreaux v. Latnoreaux, 357 P.2d 273, 225 Or. 
35—Tromldcy v. Trombley. 357 P.2d 283, 225 Or. 
W9—Zavin v. Zavin, 366 P.2d 733, 229 Or. 289— 
McDonald v. McDonald. 383 P.2d 96, 234 Or. 551. 
S.C.—Mason v. Mason. 251 S.E.2d 198, 272 S.C 268. 
Va.—Higgins v, Higgins, 136 S.E.2d 793, 205 Va. 324— 
Mason v. Mason, 165 S.£.2d 392, 209 Va. 528. 

Wash._v. Gamache, 409 P.2d 859, 66 

Wash.2d 822. 

Wk—Cary v. Cary, 177 N.W,2d 924. 47 Wis.2d 689. 

Allowaiices bdd iBadeqoste 
lowar-In re Jenneijolin's Marriage, 203 N.W.2d 237— 
In re Jordan’s Marriage, 203 N.W.2d 314, 

^l.—Ccairad v. Conrad, 471 P.2d 892, 

§ 225, Miwiification or Vacation of 
Allowance 

library References 
Divorce <^229. 

IMWB996 

IS. Cri.—Sdiwrartz v. Schwartz, 343 P-2d 299, 173 
C.A.2d 455. 

Fk—Coggan v. Coggan, App., 183 So.2d 839—Peters 
V. Pdeis, App,, 243 So.2d 424. 

Ga.—Richaidson v. Richardson, 229 S.E.2d 641, 237 
Oa.830. 

Mo.—Knauss v. Knaiiss, App., 425 S.W.2d 713. 
}4.Y.—Slutsky v. Slutsky, 394 N.Y.S.2d 686, 57 A.D.2d 
791 

CHiL—Romans v, Romans, 366 P.2d 760. 

Utgb—Fei^usoa v. Ferguson, 564 P.2d 1380. 


V: — CJ5. cited in Lod: » Locb. 144 A-:d 825, 830, 

::: v? 4?; 

Wis —' Bu^sewtJU :45 NWZd 4:", 75 

"5 

ModificatioB by differeBt judge 

Wjo.-Huckfcld! % HJCkfekit 465 P 2d 9ZT. 

Oni proof required 

N Y —Digilic \ Diplio, 255 N V S Zd 975. 22 A.D 2d 

"01 

ABMSMhneit oe court’s moticMi void 

Mo-L -J-S-- V-H-S-,App. 

5l4SW2d 1 

No power to rewrite igreeweat ts to 

Ala—Jemigan \ Jenugan, Ci*., 335 So 2d 1 >8 
18.5 Ak—Eihndgev Ethndge, Ci\ App. 379 So 2d 
8", ant den-. Sup, 3"9 So 2d 89 
19 Conn—Valando ^ Valando. 236 A-2d "13. 27 
Conn Sup. 295. 

Ga—Richardson %. Richardson, 229 SE.2d 641, 237 
Ga. 830- 

lowa—In re Boyd’s Marriage, 200 N.W.2d W5. 55 
A.L.R.3d 570—In re Ballinger’s Marriage. 222 
N W 2d 738 

Neb-Bames v Barnes, 220 S W.2d 22, 192 Neb 295. 

19, NY.—Brescia v. Fitts. 453 N.Y.S.2d 458, 89 
A.D2d 894. 

Dominick v. Dominick, 205 N.Y S 2d 503, 26 
Miscld 344—AWnch v. Aldnch, 206 N.YS.2d 
436—Gursky v Gurdey. 242 N.Y.S2d 406, 39 
Misc.2d 1083—Jorgensen v. Jorgensen, 447 N.Y. 

S 2d 318, 86 A.D.2d 861. 881 
Or.—AndCTSon v Anderson, 374 P 2d 479, 232 Or. 160. 
Pa.—Fisher v. Fisher, 25 D. & C2d 718 
S.C —Armaly >. Armaly, 266 S E.2d 68, 274 S.C. 560. 

Showing before another judge 
(2) Other matters, 

NY.-Scot! V Scott. 185 N.Y.S.2d 414, 8 A.D2d 9. 
Ga.—Byers v Byers, 167 S.E.2d 640, 225 Ga. 263. 

Wife reqaired to contribste 
Minn.—Borchert s. Borchert, 154 N.W.2d 902, 279 
Mfinn. 16. 

21. Mass.— Pemberton v. Pemberton, 411 N.E2d 
1305. 9 Mass. App 9. 

Discretion not abused 

Cal —Lirita V- Lipdta, 35 Cal.Rptr. 71, 386 P.2d 671,60 
C2d 472. 

Ga—Smith v. Smith, 149 S.E.2d 683, 222 Ga. 313. 
Iowa—In re Stom’s Marriage. 226 N.W.2d 797. 
N-Y.-Cofbett V. COrbett. 357 N.Y S.2d 209,45 A.D.2d 
898. 

21.5. Cal,—Campbdl v. Campbell 2 CalRptr. 7ia 
178 C.A.2d 77. 

N.Y.-Scott V. Scott, 185 N.Y.S2d 414. 8 A.D.2d 9 
Kronenberg v. Kronenberg, 203 N.Y.S.2d 218, 
mod. on oth. grds. 213 N.Y.S.2d 811, 13 A.D.2d 
681 

Wyo.—Kennedy v. Kennedy, 456 P.2d 243, app. after 
remand 483 P.2d 516. 
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22, Cal.—Schwartz v. Schwartz, 343 P.2d 299, 173 
CA.2d 455. 

Ga—Lewis v, Lewis, 108 S.E.2d 812, 215 Ga 7. 
N.Y.-Stevens v. Stevens, 284 N.Y.S.2d 169, 28 A.D.2d 
1010. 

DiscretioB not abused 

Cal.—Smith v. Smith, 84 Cai.Rptr. 241. 4 C.A.3d 446. 
Reduction bdd inqNroper under circumstances 
Ga—Berman v. Berman, 206 S.E.2d 447, 232 Ga 342. 
27. Fk—Simkins v. Smkins, App., 249 So.2d 444. 

30. N.V.—Yoh V. Yoli, 285 N.Y.S.2d 470, 55 Misc.2d 
416. 

31. Ak—Cochran v. Cochran, Civ., 269 So.2d 884, 
49 AkApp 178, revd. in part 269 $o.2d 897, 289 
Ak 615. on remand 269 So.2d 905, 49 AkApp, 
749. 


27 A CJS 182 

N- Y -Koto » Koto. 200 N Y.S.2<i 833. 11 A.D.2d 

Te>-—Dickson ». McWilhmis. Qv.App. 543 S.W.2d 
868 

32 Ill-L«is V Ltos, 256 N.E2<I 66a 120 Ill. 

App 2d 263. 

V.—Kulzer v. Kulzer, 200 N.Y.S.2d 833, 11 A.D.2d 
614. 

34 Pa—Smereka v. Smercka, 42 Ene 60. 
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38. Vacation of order denied 

Mo—Bachler v. Bachler, App., 339 S,'W.2d 846. 

Matters bdd not grounds for vacation 

R. I.— Hreschak v. Hreschak, 189 A.2d 689, 96 R.I. 85. 
41.5. Ill,—Kaufman v. Kaufman, 318 N.E.2d 282, 22 

IH.App.3d 1045. 

§ 226. Abatement and Termination 
of Allowance 
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44. Cal—Darter v. Magnussen, 342 P.2d 528, 172 
CA.2d 714. 

S. C.—Louthian & Merritt, P.A. v. Davis, 251 S.E2d 

757, 272 S.C. 330. 

Order not provisional remedy Ming at hus¬ 
band’s death 

Cal.—Wiley v. Wiley, 7 Cal.Rptr. 73, 183 CA.2d 588. 

46. S.C.-Louthian & Memtt, P.A. v. Davis, 251 
S.E.2d 757. 272 S.C 330. 

Since the pnMioition of Corpus Juris Secundum, 
Sutphen V. Sutphen, 142 A. 817. 103 N.J.Eq. 203 tos 
been overruled insofar as it holds that wife’s claim for 
counsel fees and costs abates at her death. 

N.J,—Williams v Williams, 281 A.2d 273, 59 N.J. 229. 

It has been held, however, that the 
claim of a wife for counsel fees and 
costs is not abated by her death during 
the pendency of the action.^ ^ 

46.5. NJ.—Williams v. Williams, 281 A.2d 273, 59 
N.J. 229, overruling Sutphen v. Sutphen, 142 A. 
187, 103 NJ.Eq. 203 and Seibert v. Seibert, 86 A. 
535. 

§ 227. Refunding Allowance Paid 

48.50. N.Y.—Baker v. Baker, 233 N.Y.S.2d 741, 17 
A.D.2d 924. 

Ferguson v. Ferguson, 212 N.Y.S.2d 228, 29 
Misc.2d 265. 

§ 228. Right in General 
Library References 
Divorce <©»231 et seq. 
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49.50. Ark.—Hatcher v, Hatcher, 580 S.W.2d 475, 
265 Ark 681. 

Mo—Reeves v. Reeves, App., 399 S.W.2d 641—Sieck- 
mann v. Sieckmann, App., 429 S.W.2d 784—Clis- 
ham V. Clisham, App., 485 S.W.2d 660. 

Alimony on gender-neutral basis 
La.—Clausen v. Clausen, 375 So.2d 1315. 

50. Cal.—Whitney v. Whitney, 330 P.2d 947, 164 
C,A.2d 577—In re Fawcett’s Estate, 43 Cal.Rptr. 
160, 232 C.A.2d 770. 

III. —Borowitz v. Borowitz, 311 N.E2d 292, 19 III. 

App.3d 176. 

Theory of award 

Cal.—Haldeman v. Haldeinan, 21 Cal.Rptr. 75, 202 
CA.2d 498. 

Neb.—^Ragains v. Ragains, 281 N.W.2d 516, 204 Neb. 
50. 

"Rdiabilitative’’ constmed 

Fk—Reback v. Reback, App., 296 So.2d 541. 
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50.5. Ark.—Drummond v Dnimmcmd, 590 SW.2d 
658, 267 Ark. 449. 

D.C.—McEachme v McEachnie, App. 216 A.2d 169— 
King V. King, App., 286 A.2d 234 
Ill.—Hudspeth v Hudspeth, 2S8 N.E.2d 584. 112 Ill 
App.2d 341—Sandberg v Sandberg, 297 NE.2d 
654, 11 lll.App.3d 495. 

Ky.—Iglebeait v. Igieheart, 450 S W.2d 239—Revnolds 
V. Reynolds, 458 S.W.2d 783. 

Md.—^Flanagan v. Flanagan, 311 A.2d 407, 270 Md. 
335. 

Quinn V. Quinn, 276 A.2d 425, 11 Md.App. 638 
Mich.—Esslinger v. Esslinger, 155 N.W.2d 702, 9 Mich. 
App. 11. 

NJ.—Altbrandt v. Altbrandi, 322 A.2d 839, 129 KJ 
Super. 235. 

Ok!.—Hokman v. Holeman, 459 P.2d 611. 

Va.—Jacobs v. Jacobs. 254 SE.2d 56. 219 Va. 993. 
Wis.—Forcggcr v. Forcgger. 180 N.W.2d 578, 48 
Wis.2d 512. 

No fanlt divorce law 

Fla.—Thigpen v. Thigpen. App., 277 So.2d 583. 

For demonstrated need 

N.C—Lemons v. Lemons, 206 S.E.2d 327, 22 N.C.App. 
303. 

50.10. Tenn.—Newberry v. Newberry, App, 493 
S.W.2d 99. 

50.15. Cat—In re Marriage of Brantner, 136 Cal. 
Rptr. 635, 67 C.A.3d 416. 

Ohio—Hunt v. Hunt. 159 N.E2d 430,169 Ohio St. 276. 
Permanent alimony is disfavored 
Tex,—^Eichelberger v. Eichelberger, 582 S.W.2d 395. 
Wash.—Mose v. Mose, 480 P 2d 517,4 Wash. App. 204. 
Post divorce alimony defeated by fault 
La.—Rininer v, Smclair. App.. 374 So.2d 680. 

51. U.S.—In re Cox, C.A.Okl., 543 F.2d 1277. 

Ala.—Ryan v. Ryan, 123 So.2d 102, 271 Ala. 243, 100 
A.L.R.2d 919. 

Ariz.-Nacc v. Nace, 489 P.2d 48, 107 Anz. 411. 
Del.—Wife R. v. Husband R.. Super., 310 A.2d 877. 
Fla.—Lefler v. Lefler, Aj^., 264 So.2d 112-^harpe v. 
Sharpe, App., 267 So.2d 665—^Thigpen v. Thigpen, 
App., 277 Sa2d 583. 

Ill.—Dmitroca v. Dmitroca, 223 N.E2d 545, 79 Ill. 
App.2d 220-Oilinoie v. Gilmore, 328 N.E2d 562, 
28 Ill.App.3d 36. 

Kan.—Cool v. Cool 457 P.2d 60, 203 Kan. 749. 

Md.—Quinn v. Quinn, 276 A.2d 425, 11 MdApp. 638. 
Mich.—Esslinger v. Esslinger, 155 N.W.2d 702, 9 Mich. 
App. II—Kavanagh v. Kavanagh, 186 N.W.2d 
870, 30 MicEApp. 636. 

NJ.—Isserlis v. Isscrlis. 239 A.2d 32, 99 NJ.Super. 
203—Garlinger v. Garlinger, 322 A.2d 190, 129 
NJ.Super. 37. Mod. on otE grds. 347 A.2d 799, 
137 NJ.Super. 56. 

N.M,—Chavez v. Chavez, 485 P.2d 735, 82 N.M. 624. 
N.Y.—Kolmcr v. Kolincr. 191 N.Y.S.2d 324, 19 
Misc.2d 298. 

Jcrfinson V. Johnson, 460 P.2d 954. 

Pa.—^Lindenfelser v. Lindenfelser, 12 Bucks 113, on 
remand 153 A.2d 901, 396 Pa. 530. 

Wash.—McFerran v. McFerran, 348 P.2d 222, 55 
Wash.2d 471. 

W.Va.—CJ jS. dted in State ex rel. Cecil v. Knapp, 105 
S.E2d 569, 575 143 W.Va. 896. 

Wis.—Tonjes v. Tonjes, 128 N.W.2d 446, 24 Wis.2d 

120 . 

Substitnte for support 

Neb.—Mangum v. Mangum, 249 N.W.2d 207, 197 Neb. 
350. 

Pa.—Com. ex rel. Rubin v. Rubin, 326 A.2d 578, 230 
Pa.Super. 591, app. after remand 344 A.2d 615, 236 
Pa.Super. 56. 

S.C.—McNaughton v. McNaughton, 189 S.E2d 820, 
258 S.C. 554. 

Ultimate criterion one of reasonableness 
Neb.—Mathias v. Mathias, 234 N.WJd 212, 194 Neb. 
598. 
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51.5 US.—Barrows v Barrows, C A Virgin Islands. 
489 F 2d 661 

In re Alcorn, D.CCal.. 162 FSupp. 206 
Cal-Calhoun v Calhoun. 183 P2d 922. 81 Cal 
App 2d 297—Aarons \ Brasch, 40 Cal Rptr 153, 
229 C A.2d 197. 

Conn.—Thomas v ThOTias. 271 A.2d 63, 59 Conn 
477—Stoner v Stoner, 307 A.2d 146. 163 Conn 
345 

Fla.—Davies v. Davies, App., ! 13 So.2d 250—Kalmutz 
V Kalmutz, App, 299 So.2d 30. 

Ga—Mack v Mack. 21' S.E2d 278, 234 Ga. 692 
Ill.—In re Fisher, 153 N E2d 832, 15 Ill-2d 139 

Gold V Gold, 308 NE2d 75. 17 Ill App 3d 11, 
app after remand 331 N £ 2d 176, 29 Ill.App 3d 
543 

Iowa—In re Zoellner's Marriage, 219 N.W.2d 517. 
Ky—Pearson v. Pearson, 350 SW.2d 141 
Md.—Pope V Pope, 390 A.2d 1128. 283 Md. 531 
Mich —Socha v. Socha, 146 N W.2d 839, 5 Mich App 

404. 

Minn—Gilbertson v. Gilbertson, 220 N.W.2d 512, 300 
Minn. 553. 

N.M.—Hazelwood v. Hazelwood, 556 P.2d 345, 89 
N.M, 659. 

N.Y —Anastasiadis v Anastasiadis, 279 N Y.S.2d 936, 
53 Misc.2d 807. 

Ohio—Hunt V. Hunt, 159 N.E2d 430,169 Ohio St. 276 
Va.-Guy v. Guy. 172 S.E2d 735, 210 Va. 536. 

W.Va.—^State ex reL Cecil v. Knapp. 105 S.£.2d 569, 
143 W.Va. 896. 

Wis.—Miner v. Miner. 103 N W.2d 4, 10 Wis.2d 438— 
Tonjes v. Tonjes, 128 N.W.2d 446. 24 Wis.2d 
120-Radandt v Radandt. 140 N W.2d 293. 30 
Wis.2d 108. 

Obligation to support not released 
OEo—Johnson v Johnson, 181 N.E2d 494, 115 Ohio 
App, 387. 

Continuing duty 

Conn.—Baker v. Baker. 352 A.2d 277. 166 Conn. 476. 
Wis.—Bussewitz v. Bussewitz, 248 N.W.2d 417, 75 
Wis.2d 78. 

51.10. Ind—McDaniel v. McDaniel, 201 N.E2d 215, 
245 Ind. 551, 

Neb.—Buchholz v. Buchholz, 248 N.W.2d 21, 197 Neb. 
180. 

51J0. Alimmiy fOT wife not secured under 
child support order 

Wis—Severson v. Severson, 238 N.W.2d 116, 71 Wis.2d 
382. 

51.25. Fla.—Lee v. Lee. App., 309 So.2d 26. 

La.—Nielsen v. Nielsen. App.. 343 So.2d 1213. 

Neb.—Buchholz v. Buchholz, 348 N.W.2d 21.197 Neb. 
180. 

N.H.—Calderwood v. Calderwood, 327 A.2d 704, 114 
N.H. 651, app. after remand 345 A.2d 166, 115 
N.H. 550. 

S.C—McNaughton v. McNaughton, 189 S.E.2d 820, 
258 S.C. 554. 

Utah—Christensen v. Christensen, 444 P.2d 511, 21 
Utah 2d 263. 

Needs and abilities of parties considered 
Idaho—McNett v. McNett, 501 P.2d 1059, 95 Idaho 59. 
51,30. Fla.—Cummings v. Cummings, 330 So.2d 134. 
Wash.—Kelso v. Kelso, 448 P.2d 499, 75 Wash.2d 24. 
Economic responsibility of woman 
Fla.—Kalmutz v. Kalmutz, App., 299 So.2d 30. 
Obligation to seek employment 
Mo.—Brueggemann v. Brueggemann, App., 551 S.W,2d 
853. 

51.35. Fla.—Moses v. Moses, App., 344 So.2d 1322. 
Miss.—Klumb v. Klumb, 194 So.2d 221. 

51.40. Cal.—Whitney v. Whitney. 330 P.2d 947, 164 
CA.2d 577. 

Md.—Brown v. Brown. 366 A.2d 18. 278 Md. 672. 
Minn.—Kelley v. Kelley, 112 N.W.2d 798, 261 Minn. 

405. 
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Doty to support 

U S —Govermeni of Virgin Islands v Lonllard, C A 
Virgin Islands, 35S F 2d 171 
52 Ala.—Billingslev v Biliingslo, 231 So 2d 111. 285 
Ala. 239 

ai.—Hudson V. Hudson, 344 PM 295, 52 C2d 735 
Fla-—Burger v Burger, App., 156 So 2d 905, decisxm 
quashed. Sup. 166 So.2d 433, 3 AL.R.5d 1102, 
conf to 166 So 2d 694 

Ga—Wallace v. Wallace, 145 SE2d 546, 221 Ga 
510—Brown V Brown, 215 SE2d 671, 234 Ga. 
300 

Miss—Taylor v Taylor, 317 So 2d 422. 

N.Y —Sierra v, Siena. 185 N.Y.S 2d 611, 8 A.D.2d 708. 
Smith V Smith. 303 NYS2d 193, 60 Misc2d 
692 

52.5 NY.-EIwell v. Sisson, 367 NyS.2d 711, 81 
Misc.2d 1070 

54. Under statute 

Md.—Clayton v Clayton. 188 A.2d 550, 231 Md. 74. 
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57.5. Not creditor 
La,—Sykes v. Sykes, App.. 308 So.2d 816. 

§ 229(1). In Action for Divorce 

58. Neb.—Kehr v. Kehr. 114 N.W.2d 26. 173 Neb. 
532, 6 A.ER.3d 463. 

59. Fla.—Aldnch v Aldrich. 163 So.2d 276. 

Ind.—Goodwill v. Goodwill, 382 N.E2d 720. 178 Ind. 

App. 372. 

Kan.—Ediger v. Ediger. 479 P.2d 823. 206 Kan. 447. 
Mass.-OrlandeIla v. Orlandella, 347 N.E.2d 665, 370 
Mass. 225. 

N.Y.-Leitman v. Leitman, 190 N.Y.S.2d 188, 21 
Misc.2d 653, affd. 192 N.Y.S.2d 490.9 A.D.2d 682, 
app den. 193 N.Y.S.2d 1020, 9 A.D.2d 783. 
S.C.-Lowe V. Lowe, 182 S.E2d 75, 256 S.C 243. 
In Texas 

(1) Tenn.-Burton v. Burton, 376 S.W.2d 504, 52 
Tenn.App. 484, stating Texas law. 

Tex.—Nail v. Nail, Civ.App., 477 S.W.2d 395, err. ref. 
no rev. err., revd. on oth. grds.. Sup.. 486 S.WJd 
761, 52 A.L.R.3d 1338. 

Va.—Osborne v. Osborne, 207 S.E2d 875, 215 Va. 205. 

(2) Tex.—Lodge v. Lodge, av.App., 368 S.W.2d 40 
—Gent V. Gmemer, Civ.A^., 435 KWJld 293. 

(3) Other matters. 

Tex.—Franas v. Francis, 412 S.W.2d 29. 

Bunker v. Bunker, Civ.App., 336 S.W.2d 751, 
err. dism.—Bunker v. Bunker, CivAf^., 338 
S.W.2d 770-Gent v. Gmcnier. Civ.App., 435 
S.W.2d 293—Smith v. Smith, Civ.App., 460 S.W.2d 
204—Miller v. Miller, Civ.App., 463 S.W.2d 477, 
err. ref. no rev. err. 

Not a matter of right 

Wash.-Bakcr v. Baker, 498 PJd 315, 80 WashJd 736. 
Consider question of alimony de novo 
N.Y.—Wilkins V. Wilkins, 382 N.Y.S.2d 240, 85 
Misc.2d 985. 

Uniform Marriage and Divorce Act and similar 
statutes 

(1) In general. 

Mont.—In re Marriage of Jdbnsmd, 572 P.2d 902, 175 
Mont. 117, 181 Mont 544. 

(2) Disposition of property, under such statutes see 
infra §§ 294(1). 295(1) et seq. 
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61.15. U.S —In re Birdseye, C.A.Coto.. 548 F.2d 321. 
La.—McMaih v. Masters, App., 198 So.2d 734. 
Limited divorce 

(2) Other matters. 

N.Y.—Marum v. Marum, 190 N.Y.S.2d 812, 8 AD.2d 
975. 

61JS. Ky.-Colley v. Colley. 460 S.W.2d 821. 
61,40. Cal.—Aronstem v. Aronstein, 339 P.2d 191, 
170 C.A.2d 494. 
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Kan—Moraa v Marar.. 4;: PZi 1% Kan 3&G 
Kj —StuhbkficJd \ Sfubbkfasd, 3:^ S14 2d 24 
Miant —-Eschenburg v Eschenbi.rg, 55" P2d I':)’4 
Mont 24' 

Neb—Biker % Biker, 26' N 14 :d - 5 ^. 2 O! Neb 409 
Pi —In re MathaCs Estate, 345 A 2d 623, 463 P* 503 
61,45 K> —Gentry % Gentry. 3IS S W2d SX 
U —Vesta} 1 Vestal. App. 216 So 2 d 386 
SC—Brewer v Brewer. 129 SE2d "Sb. 242 SC 9 

6130 US—C. I R V Rankin, CA,. 27(3 F2d ! 6 C 
stating Pennsylvania law 

6135 US—C. I R. V Rankin, C.A, 270 F2d 160, 
stating PennsyNania Uw 
Pa.—Com V Powlett. 35 North. 58 
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61.70 Cal—Spencer v Spencer, 60 aiRptr 74 ^, 
252 CA 2d 683. 

Mo—Stone v Stone, App.. 393 S.W2d 201 
Gnated against pmoa reqaired to pay 
Cal —Dc Burgh v De Burgh, 250 P 2d 598, 39 C.2d 
858—Nunes v Nunes, 41 CalRptr 5, 396 P 2 d 37 
62 C2d 33. 

61,75. Fla.—Mims v, Mims. App., 305 So.2d 787 
Ga.-Cowart v. Cowart, 225 S.E2d 5 , 236 Ga. 626. 

Piffpose of atatate 

Md.—Clayton v Clayton. 188 A.2d 550. 231 Md. ?4 
6130 U.S.—Sherman v. U.S., DCGa.. 334 F.Supp 
1311, CA,, affd in jart, revd. m part on oth. gids 
462 F 2d 577. 00 remand, D.C, 360 F.Supp 119, 
app. rrfter remand. CA., 492 F.2d 1045 

6130. Cal.—Brawman v, Brawman, 19 Cal.Rptr. 106, 
199 CA.2d 876. 

61,95. Ind—Draune v. Draiine, 173 N.E2d 70, 132 
Iad.App. 99. 

La.—Guaiisco v. Ouamco, App., 271 So 2d 5 S 3 
Mo.—Mmtensen v. Morteasen, App,, 469 SW. 2 d 852. 
N-Y.-Dulber v. Dulber. 311 N Y.S 2 d 604. 63 Misc.2d 
259, mod. on oth, grds. 322 N.Y.S. 2 d 862, 37 
A.D.2d 566. Affd. 278 N.E2d 886 . 29 N.Y2d 
408. 328 N.Y.S. 2 d 641. 

Wash.—Edwards v. Edwards, 400 P. 2 d 303, 65 
Wash. 2 d 904—Hdloway v. Holloway, 417 P. 2 d 
961, 69 Wash- 2 d 243. 

62. U3.—Marin v. Hatfield, CA.Tcx., 546 F. 2 d 1230. 
Ala.-Owens v. Owens, 201 So. 2 d 396. 281 Ala. 239. 
La.—Powell v. Mattyle, App., 231 So.2d 460. 

N.Y.—Dulber v. Dofcer, 311 N.Y.S. 2 d 604, 63 Misc.2d 
259, mod. on oth. grds. 322 N.Y.S. 2 d 862, 37 
A.D.2d 566, affd. 278 N.E 2 d 886 , 29 N.Y.2d 408 
328 N.Y32d 641. ’ 

OkL—Armstrong v. Armstrong. 462 P. 2 d 656. 

6Z5. Cal.—See v. See, 51 CaLRptr. 888 , 415 P. 2 d 
776, 64 C2d 778. 

De Santo v. De Santo, 328 P.2d 463, 162 CA.2d 
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62J50. CaL—Newfman v. Newman, 74 Cal.Ri>tr 444 
268 CA.2d 895. ‘ 

Fla.-Latta v. Latta. App., 121 So.2d 42-Dash v. 
Dash, App., 284 So.2d 407, ai^ after remand. 306 
So,2d 543. 

Ill.—Caiterfield v. CaitcrfiekL 350 N.E2d 491, 39 III. 
App.3d 525. 

Iowa—In re Williams’ Marriage, 199 N.W. 2 d 339—In 
re Tjaden’s Marriage, 199 N.W. 2 d 475—In re 
Bare’s Marriage. 203 N.W.2d 551—In re Guden- 
kaufs Marriage, 204 N.W. 2 d 586-In re Matson’s 
Marriage. 215 N.W. 2 d 358-In re Zocllner’s Mar- 
riage, 219 N.W. 2 d 517. 

Kan.—Zdler v. Zeller. 407 P.2d 478, 195 Kan. 452— 
Moran v. Moran. 411 P.2d 677, 196 Kan. 380- 
at^sttm V. Ougston, 415 P.2d 226, 197 Kan. 
180—Sinclair v. Sinclair, 461 P,2d 750, 204 Kan 
240. 

Ky.-Heustis v. Heusns. 346 S.W. 2 d 778-Kidd v. 
Kidd, 447 $.W.2d 862—Chapman v. Chapman, 498 


Md -Flarjgar. Fjmagar, 288 A 2d 225, 14 Md.App 
64i app after rsiraad 299 A 2d 52C. Md App 
9C affd and remd *1: Aid 4CZ :*'D Md 335 
N M -Reomar. v Redman, 328 P Zd 595, 64 N M 

N Y -Djlhcr v Dulber, 31! V Y S 2d 604. 62 Misc.2d 
259. mexf on oth grds 322 NY.S:id S62, 37 
A D 2d 566, affd 2^8 N E2d «S 6 , 29 N Y 2d 438, 
328 SYS 2d 641 

Ohio—Rahin v Ra!»n, 195 \ E2d 37", 118 Ohio App 
446 

Tonies v Torjes, 128 NW2d 446. 24 WisZd 
120 

Faalt is not to gowera spousal sniqiort 

Cal—J'jKk \ Juick, 98 CalRptr .324, 21 CA.3d 421 
Iowa—Oeistnger v Geeunger, 202 N W.2d 44. 

Fault may he considered 

Ala—Gamble v GamMe, Civ , 29S So 2d 254, 53 Ala. 

App 168, cert den 298 So,2d 260, 292 Ala. 721 
Conn —Edge v Commissumer of Welfare, Com PL, 388 
A.2d 1193. 34 Coon.Sup 284 
N D —V Hegge. 236 N W.2d 910 
62.55 Iowa—In re W’illjams* Marriage, 199 N W.2d 
339 

N V.—Brownstein v Brownstem, 268 N.Y.S,2d 115, 25 
A D.2d 205 

Sole canse 

Md.—Kramer v Kramer, 339 A.2d 328, 26 Md App. 
620 

62.60 Gt.—McElroy v. McEroy, 249 S.E2d 538, 
242 Ga. 84. 

62.65 U.S—Poe v Poe, C A Virgin Islands, 409 
F 2d 40, app aftm- remand 452 F.2d 999 
Ark.-Lewis v. Lewis, 502 SW'.2d 505, 255 Ark. 583. 
Idaho—Shepard v Shepard, 497 P.2d 321, 94 Idaho 
734. 

Ky —Clay %. Clay, 334 S W 2d 909. 

Md—WcKS V Melnicovc, 147 A.2d 763, 218 Md. 
571—Abrams v Abrams, 229 A.2d 103, 246 Md. 
588. 

62,70 Iowa—In re Hamngton’s Marriage, 199 
N.W.2d 351, 

Ky —Terrell v. Terrell, 352 S.W. 2 d 195—Holder v. 
Holder, 424 EW.2d 600. 

62,^ N Y.—Vranick v. Vranick. 340 N.Y.S. 2 d 566, 
41 A.D 2d 663—Melfcn v. MeBen, 361 N.Y.S.2d 
28. 46 A.D.2d 790. 

62.85. Cal.—Peterson v Peterson. 106 Cal.Rptr. 482, 
30 CA.3d 477, 

Ky.-Kidd v. Kidd, 447 S.W.2d 862. 

62.90. FU—Chandler v. Chandler, App, 230 So.2d 
723. 

La.—Esirade v. Chandler, App., 211 So.2d 762, writ ref. 
214 So.2d 716, 252 La. 888 —Gautreaox v. Gau* 
treaux, App., 220 So 2d 249—Laiche v. Laiche, 
App., 231 So.2d 647, writ ref. 235 So.2d 101, 256 
La. 80-Kratzberg v. Kratzberg, App., 286 So.2d 
174. 

Statote valid 

La.—Whin v. Vauthicr, App., 316 So.2d 202, 85 A.L 
R.3d 930, writ ref.. Sup., 320 So.2d 558, cert. den. 
96 ECt. 1429. 424 US. 955. 47 L.Ed. 2 d 360. 

No-faolt divorce 

Va.—Mcausey v. McCausey. 272 S.E2d 36. 221 Va. 
500. 

Matnal Bmlt does not irrebnttabiy preempt ali¬ 
mony 

La.—Moore v. Moore, App., 393 So.2d 822. 

Statute construed 

La.—Oliver v. OUver, App., 393 So. 2 d 192, writ ref.. 
Sup., 397 So.2d 1358. 

6Z95. Kan.—Garver v. Garver, 334 PJld 408, 184 
Kan. 145. 

La.—Vmot v. Vinot, 119 So. 2 d 474, 239 La. 587. 

Lyles V. Lyles, App., 126 So.2d 859. 

Md.—Gebhard v. Gebhard, 252 A.2d 171, 253 Md. 125. 
CHcL—Fultoo V, Fulton, 460 P.2d 114. 

63. Ky.—Pollard v. Pollard, 330 S.W. 2 d 407. 
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Rights not affected by acquiescence to wrongful 
and inevitable sqyaration 
NC—Sauls V Sauls, 218 S.E2d 338, 288 N.C 387. 

64,5. K)—Pollard v. Pollard, 330 S.W.2d 407— 
Johnson v Johnson, 438 S,W.2d 493. 

La—Hughes v Hughes, App, 303 So.2d 766. 
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65 Ea.—Bildner v. Bildner, App., 219 So.2d 749. 
La—Webster v Webster, App., 308 So.2d 302. 

An adulterous wife, etc. 

(2) Statute held valid 

Ha.—Pacheco v. Pacheco, 246 So.2d 778, app. dism. 92 
S.Ct. 85, 404 U.S. 804, 30 L.Ed.2d 36. 

(3) No bar 

NJ.—Gugliotta V. Gughotta, 395 A.2d 901,164 NJ.Su- 
per. 139. 

Qean hands 

Applicability of maxim as to alimony in divorce suits 
see Equity § 99. 

65.5. Colo.—Dorsey v. Cary, App., 472 P.2d 734. 
Ky—Traughber v. Traughber, 434 S.W.2d 643 

“Fanir 

La.—Carter v. Carter, App., 316 So.2d 829, writ ref.. 
Sup.. 320 So.2d 913. 

65.10. Ga.—Hall v. Hall, 141 S.E.2d 400, 220 Ga. 
677. 

65.15. La.—Frederic v. Frederic, 302 So.2d 903. 

65J0. N.J.—Lynde v. Lynde, 52 A. 694, 64 NJ.Eq. 
736, 58 L.R.A. 471, 97 Am.St.Rep. 692. 

65.25. Mich.—Ackerman v. Ackerman, 146 N.W.2d 
668, 5 Mich.App. 338. 

66. Md.—Rubin v. Rubin, 195 A.2d 696, 233 Md. 
118, 99 A.L.R.2d 256—Kq^s v. Keys, 247 A.2d 
282, 251 Md. 247. 

Or.—In re O.’s Marriage, 530 P.2d 877, 20 Or.App. 

201 . 

Grounds fw divorce necessary 
Md.—Levy v. Levy, 181 A.2d 663, 229 Md. 103—Golas 
V. Golas, 233 A.2d 804, 247 Md. 621—Stein v. 
Stein, 247 A.2d 266, 251 Md. 300—Hanagan v. 
Flanagan, 311 A.2d 407, 270 Md. 335. 

66 J. Ga.—Boone v. Boone, 170 S.E.2d 414, 225 Ga. 
610. 

Md.—Stenger v. Stenger, 286 A.2d 552, 14 Md.App. 
232—Flanagan v. Flanagan, 299 A.2d 520, 17 Md. 
App. 90, cert. gr. 305 A 2d 242, affd., remd. 311 
A.2d 407, 270 Md. 335. 

N.Y.—Sacks v. Sacks, 271 N.Y.S.2d 358, 26 A,D.2d 
575. 

Va.—Guy V. Guy, 172 S.E2d 735.210 Va. 536—Young 
V. Young. 188 S.E2d 200, 212 Va. 761. 

W.Va.—Farley v. Farley, 141 E'E.2d 63, 149 W.Va. 352. 

66.10, Ga.—Brown v. Brown, 124 S.E2d 399, 217 
Ga. 671. 

66.15. U—Adler v. Adler, App., 239 So.2d 494, writ 
ref. 241 So.2d 530, 257 La. 168. 

66.25. Ky.—Cawood v. Cawood, 329 S.W.2d 567, 
66.50. Case distinguished 

Warner v. Warner, 17 N.W.2d 58, 219 Minn. 59, 
where there was an agreement of the parties incorporat¬ 
ed in the decree providing that wife waived all rights to 
alimony is distinguished in that the decree did not deny 
ahmony and the wife did not waive it, the court holding 
that the court may amend the decree to allow alimony, 
even though no allowance was made in the decree 
dissolving the marriage. 

Minn—Johnson v. Johnson, 130 N.W,2d 544, 269 
Minn. 253. 

66.55. Md.—Rhoad v. Rhoad, 330 A.2d 192, 273 Md. 
459. 
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68. Ga,—Shivers v. Shivers, 111 S.E.2d 376, 215 Ga 
S36-Boone v. Boone, !70 S.£.2d 414. 225 Ga 
610. 

Ill.—Rodely v. Roddy, 192 N.E2d 347, 28 I11.2d 34? 

Kan.—Garver v. Carver, 334 P.2d 408, 184 Kan 145 

Ky.—Alexander v. Alexander, 317 S.W.2d 494-Cla> v. 
Qay, 334 S.W.2d 909—Henderson v Henderson, 
336 S.W.2d 581—McDouell v. McDoweU, 378 
S.W.2d 814. 

La.—Moreau v. Moreau, App., 142 So.2d 423 

Md.—Hall v. Hall, 208 A.2d 593, 238 Md. 191. 

Jackson v. Jackson, 284 A.2d 654, 13 Md.App. 
725. 

N.Y.—Newburger v. Newburger, 228 N.Y.S.2d 323, 
affd. 233 N.Y.S.2d 1020, 17 A,D.2d 968. 

Old.—Seely v. Sedy, 348 P.2d 1064—Dowdell v. Dow- 
ddl, 463 P.2d 948. 

W.Va.—CJJS. cited in State ex rel. Cedi v. Knapp. 105 
S.E2d 569, 575, 143 W.Va. 896. 

Incompatibility of temperament 

Alaska—Crume v. Crome, 378 P.2d 183. 

Denial improper 

La.—Fall v. Fontenot, App., 307 So.2d 779. 

Not based on marital obligation of support 

La.-Fishcr v. Fisher, App., 320 So.2d 326. 

69. Md.—^Flanagan v. Flanagan, 288 A.2d 225, 14 
Md.App. 648, app. after remand 299 A.2d 520, 17 
McLApp. 90, alfd. and remd. 311 A.2d 407. 270 
A.2d 335. 

69.5. Ky.—Brown v. Brown, 347 S.W.2d 524. 

Md.—Russell V. Russdl, 167 A.2d 770, 224 Md 329 

N.Y.—Newburger v. Newburger, 228 N.Y.S.2d 323, 
affd. 233 N.Y.S.2d 1020. 17 A.D.2d %8. 
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69,15. NJ.—Fischer v. Fischer. 93 A.2d 788, 24 NJ. 
Super. 180, revd. on oth. grds. 98 A.2d 568, 13 
NJ. 162. 

N.Y.—Kyff v. Kyff, 35 N.E2d 655, 286 N.Y. 71— 
McMains v. McMains, 258 N.Y.S.2d 93.15 N.Y.2d 
283,206 N.E2d 185, on remand 260 N.Y.S.2d 251, 
23 A.D.2d 889. 

69Jt5. La.—Reynolds v. Reynolds, App.. 228 So.2d 
182. 

Lack of means required 

(2) Fault. 

La.—Smith v. Smith, A|^., 216 So.2d 391. 

(2) Other statements. 

La.—Garrett v. Garrett, Ai^., 229 So.2d 213. 

69.45. U.S.—Marin v. Hatfidd, CA-Tex., 546 F.2d 
1230. 

Hawaii—Richards v. Richards, 355 P.2d 188, 44 Haw. 
491. 

HL—Fox V. Fox. 262 N.E2d 607, 129 llLApp.2d 209. 

Mo.—Masters v. Masters, App., 315 S.W.2d 870. 

Award considered proper 

Fla.—Norttm v. Norton, App., 328 So.2d 484. 

6930. Fla.—Whitehead v. Whitehead, App., 189 
So.2d 397—Pendleton v. Pendleton, App., 189 
So.2d 499. 

Nev.—^Freeman v. Freeman, 378 P.2d 264, 79 Nev. 33. 

N.Y.—Hunter v. Hunter, 198 N.Y.S.2d 1008, 10 
A.D.2d 291, rearg. and aRi. den. 202 N.Y.S.2d 
971, 10 A.D.2d 677. 

Utah—Sorensen v, Sorensen, 417 P.2d 118, 18 Utah 2d 
101 

70. Ga.—Anderson v. Andeistm, 230 S.E.2d 272, 237 
Ga. 886. 

La.—Walker v. Walker, App,, 157 Sa2d 476, aifd. in 
part, revd in part on oth. grds. 165 So.2d 5, 246 
U.407. 

72. Ky.—Goetz v. Goetz, 341 S.W.2d 249—Singer v. 
Singer. 440 S.W.2d 783—Kidd v. Kidd, 447 
S.W.2d 862. 


Va.—Thomas v Thomas, 229 S EUd SST, 217 Va. 502 
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73 K> —Elliott V Enioii, 40G S w :d 222 
La.—Webster v Webster, App, 5CS So 2d 302 
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7830 Ala.—Bod> v Bod>. Ci\ , 256 So 2d iS4, 47 
A!a.App 443 

Ga.—Hargrett % Hargrett, 25! SE2d 235, 242 Ga 
725, app. after new trial 266 S.E.2d 187. 245 Ga. 
574. 

Neb—Sims >. Sims, 186 N’W2d 491, 186 Neb. 780. 
78.55 Fa—Lefler v. Lefler. App, 264 So 2d 112. 
79 Anz—Henning v Henning, 362 P.2d 124, 89 
Anz. 330. 

Santa Mana v. Santa Mana. 501 P2d 582, 18 
Anz-App. 313. 

ai.—Oyier v. Oyler. 28 Cal.Rptr. 778, 213 C.A.2d 382. 
Ill —Bottigliero v. Bottigliero, 289 N.E.2d 85, 7 III. 
App.3d 907- 

Ky —^Sears v. Sears, 339 S.W'.2d 453—Donoho v. Do- 
noho, 357 S W 2d 665—Chastain Chastain, 405 

S.W.2d 758. 

Miss.—Russell % Russell, 241 So.2d 366 
Mo.—Spencer v. Spencer, App., 382 S W.2d 237. 

NJ.—Ogden v. Ogden, 244 A.2d 713. 101 N.J.Super 
509. 

N.Y—Smith V. Smith, 303 NYS2d 193, 60 Misc.2d 
692 

R.I.—Gower v Gower. 227 A 2d 191, 101 R.I. 719. 
Tenn.—Langford v. Landford, 421 S.W.2d 632, 220 
Tenn. 600 

Va.—Lawyer v Lawyer, 148 S.E.2d 816, 207 Va. 260— 
Cameal v. ameal, 176 S.E2d 305, 211 162. 

W.Va.—CJ3. cited in State ex rel. Cecil v. Knapp, 105 
S.E.2d 569, 575. 143 W.Va. 8% 

Fault of wife precluding alimony 
(2) CaL—Visini v. Visini, 27 CaLRptr. 782, 21 
CA.2d 183. 

79.10. Ala.—Shell v. ShcU, Civ., 267 So.2d 461, 48 
Ala.App. 668, cert. den. 267 So.2d 467. 289 Ala. 
751. 

Ky.—Sears v. Sears, 339 S.W.2d 453. 

79.15. Ky.—Baker v. Baker, 344 S.W.2d 391. 
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79.20. Miss.—Shows v. Shows, 133 So.2d 294, 241 
Miss. 716. 

N.Y.—KaU V. Kail, 316 N.Y.S.2d 464, 35 A.D.2d 943. 
1925. Ark.-Walker v. Walker, 450 S.W.2d 1. 248 
Ark. 93. 

Colo.—Reap v. Reap, 350 P2d 1063, 142 COlo. 354. 
D.C—Kessler v. Kessler, App., 397 A.2d 932. 

Fla.—Schiff v. Schiff, App., 123 So.2d 295—Helin v. 

Helin, App., 235 So.2d 533. 

Ill.—Hayes v. Hayes, 254 N.E2d 288, 117 Ill.App.2d 
211—Bemardini v Bemardmi, 264 N.E.2d 295, 
130 IIl.App.2d 692, 

Ky.—Francisco v. Francisco, 331 S.W 2d 279—Pearson 
v. Pearson, 350 S.W.2d 141—Carter v. Carter, 382 
S.W.2d 400. 

La.—Boucvalt v. Boucvalt, 104 So.2d 157, 235 La. 421. 
Mass.—Kinosian v. Kinosian, 217 N.£.2d 769, 351 
Mass. 49. 

S.C.—Bearden v. Bearden, 252 S.E.2d 128, 272 S.C. 
378. 

80. Colo.—Reap v. Reap, 350 P.2d 1063, 142 Colo. 

354—Bock V. Bock, 390 P.2d 956, 154 Colo. 408. 
Idaho—Saviers v, Saviers, 438 P.2d 268, 92 Idaho 117. 
Ky.—Taylor v. Taylor, 331 S.W.2d 895—Pearson v. 
Pearson, 350 S,W.2d 141—Chastain v. Chastain, 
405 S.W.2d 758. 
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80.10. Colo.—Reap v. Reap, 350 P.2d 1063, 142 
Colo. 354. 
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Ky —Cawood i Cawood, 329 S W 2d 567—Sears v. 
Sears, 339 S.W.2d 453—Goetz v. Goetz, 341 
S W’ 2d 249—Cox v Cox. 343 S.W 2d 395—Baker 
•. Baker, 344 SW 2d 391. 

Neb—hms v Ivins, 108 NW.2d 99. 171 Neb. 838. 
80.15 Cal —Salvato v Salvato, 16 Cal.Rptr. 263,195 
C A 2d 869 

80.25 Ky —Boggs v Boggs, 330 S.W.2d 118 
80.30 Ala—Body v Body. Civ., 256 So.2d 184, 47 
A!a.App. 443 

Questionable emptoyabUity 
Or —Garrett v Garrett, 510 P.2d 591, 13 Or.App. 384. 
81.5 Miss—Shows v. Shows. 133 So.2d 294, 241 
Miss. 716 

81J0 Ga—Moms v. Moms, 108 S.E2d 695, 215 
Ga. 24. 

Moms 1 Bruce, 107 SE.2d 262, 98 Ga.App, 
821 

Pa—Fox V Fox. 6 Lycoming 131. 

Continuing duty to maintain 
Kan.—Kessler v. Kessler. 362 P.2d 21. 188 Kan. 255. 
82. La.—Gautreaux v. Gautreaux, App., 220 So.2d 
249. 

N Y—Werner v. Werner, 389 N.Y.S.2d 433, 55 A.D.2d 
735 

Craelty toward husband held insufficient to bar 
al^ony 

Ga—Byers \. Byers, 167 S.E2d 640, 225 Ga. 263. 

84.5. Ky.—McLaughlin v McLaoghhn, 405 5.W.2d 
22 . 

Mo.—Nahm v, Nahm, App., 477 S.W.2d 713. 
K.V_Ash V. Ash, 386 NY.S.2d 159, 53 A.D.2d 1039. 
S.C.-Skinner v. Skinner, 186 S.E2d 523, 257 S.C 544. 
W.Va.—State ex rel. Cecil v. Knapp, 105 S.E2d 569, 
143 W.Va. 896. 

85. Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 217 
Ga. 234-Byers v. Byers, 167 S.E.2d 640, 225 Ga. 
263. 

Md.—Wood v. Wood, 176 A.2d 229, 227 Md. 211— 
Rhoad V. Rhoad, 330 A.2d 192, 273 Md. 459. 

Stenger v. Stenger, 286 A.2d 552, 14 McLApp. 
232. 

Va.—Stolfi V. Stolfi. 126 S.E2d 923, 203 Va. 696. 
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85.5. Ala.—Boyd v. Boyd, 108 So2d 176, 268 Ala. 
409. 

86. Colo.—Kanatzar v. Kanatzar, App., 511 P.2d 891. 
Ky.—Patterson v. Patterson, 323 S.W.2d 862—^Woi^sey 

V. Woolsey, 419 S.W.2d 753—Morgan v. Morgan, 
427 S.W.2d 225. 

88. Ga.—Anderson v. Anderson, 230 S,E2d 272, 237 
Ga. 886. 

Md.—Hood V. Flood, 330 A.2d 715, 24 Md.AK>. 395. 
Neb.—Beck v. Beck, 120 N.W.2d 585, 175 N*. 108— 
Houghton V. Houghton, 137 N.W.2d 861, 179 Nd>. 
275—Wolpa V. Wolpa, 153 N.W.2d 746, 182 Neb. 
178. 

S.C.—Lee v. Lee, 118 S.E.2d 171, 237 EC. 532—Lang¬ 
ston V. Langston, 157 S.E2d 858, 250 S.C. 363. 

89. D.C.—Jackson v. Jackson, App., 200 A.2d 380. 
Ga.—Reynolds v. Reynolds, 123 SJE.2d US, 217 Ga. 

234. 

Ill.—CJJS. cited in Gross v. Gross, 318 N.E2d 659, 
663, 23 III.App.3d 228, 86 A.L.R.3d 87. 

Miss.—Keyes v. Keyes, 171 So.2d 489, 252 Miss. 138, 
32 A.L.R.3d 1222. 

90. Ohio—Rabin v. Rabin, 195 N.E.2d 377, 118 CHiio 
App. 446. 

92. Del.—Wife v. Husband, 269 A.2d 214. 

93. Cal.—Norwich v. Norwich, 339 P.2d 574, 170 
CA.2d 806—Smalley v. Smalley, 1 Cal.Rptr. 440, 
176 C.A.2d 374, 74 A.L.R.2d 756-Wisely v. 
Wisely, App., 2 CalRptr. 886—Smith v. Smith, 30 
aiRptr. 250, 215 CA.2d 460. 

Ky.-Beggs v. Beggs, 479 EW.2d 598. 

N.Y.—Math v. Math, 331 N.Y.S.2d 964, 39 A.D.2d 
583. affd. 289 N.E.2d 549, 31 N.Y.2d 693, 337 
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NVS:d 5C5—T1K^r.r^^’r . T>jrr.r^-r Iff N 

S.:d 44 A D :d W 

WV*—State ex rel. Ceci: . Knapr -'■- 

143 W\». S% 

SMatt iidd Dot repetied 

Or —MordaiKi > Mweland 3*4 P I- "4:. O’ :'fi 
rch. den 375 P 2d 241 232 Or 

Not twird vithiD profaiUtlon 

N Y -Melkai v Mcikn, 35S S V S Zi STfe. *s 
902 
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95. WDiTcr 

N Y -Tha% V Tlsa*. 3S9 N Y a Id *53, »9 Mi«: Id 
18 

963. N-V~Vott ^ Voss, life NY Sid I?!, 54 
A.D 2d 1031 

97 Cal -Carr v Carr, 331 P.Id IS5 '.fcf C A Id fti 

Jtt^pest wmA wiMtre not based on contract 
Cal.—Hager % Hager, 18 aiRptr CAId 

259. 

98, Md—Flood v Flood, 295 A Id 7S4, 16 Md Arp 
280—Flood V Flood, 3K1 A Id 715, 24 Md.App 
395 

98.5 Va.-CJJS. cHcd n Mascm \ Mason, 'i65 
SE2d 392. 394. 209 Va. 528 

99. La.—Kcndnck s. Kendrick, 106 So 2d 707, 236 
La. 34. 

Pnmiis V. Primus, App.. 129 So 2d 925—Sachsc 
V. Sachsc, App., 150 So 2d 7'’2—Gautrcaax x, Gau- 
treaux, App., 220 So.2d 249—^Nethken % Sethken, 
App.. 292 Sold 923. affd.. 30^ So 24 563 
Va.—Monahan v. MtMiahaii, 184 S£.2d 812, 112 Va. 
406. 

Fault retpired 

(2) Lai—M«eau v. Moreau, App, 142 So 2d 423— 
White V. Vauthier. App.. 295 So.2d 235, »ril ref.. Sup, 
299 So.2d 793. 

Sepamtkm hdd ftnit of wife 
La.—Gary v. Gary, App., 143 So 2d 411. 

Septratioit hdd not fult of wife 
(!) La.—Whitt V. Vauthier. App.. 295 So.2d 235, »nt 
ref.. Sup.. 299 Sa2d 793. 
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99,15. Va.—Young v. Young, 188 S.E2d 200, 212 
Va. 761. 

99J0. La.—Gauireaiix v. Gautreaux, Aw»., 220 Sa2d 
249. 


Wife whose husband divorced her on 
the ground of separation for specified 
number of years is not entitled to ali¬ 
mony tf bo& parties were at fault.**’ 

99J5. La.—Chapman v. Chapman, App., 130 So.2d 
811. 

§ 229(4). -Divorce Granted 

Both Parties 

5J56, Mont.—Bums v. Bums, 400 P.2d 642, 145 
Mont 1. 13 A.L.R.3d 1355. 

Old.—Price v. Price, 484 P.2d 532. 

5j65. CaL-Nunes V. Nunes, 41 ai-Rptr. 5. 396 P.2d 
37, 62 C2d 33. 

Russdl V. Superior Court In and For Placer 
County. 59 CaLRptr. 891, 252 C.A.2d 1—Milling¬ 
ton V. MiSingtmi, 67 Cai.Rptr. 128, 259 C.A.2d 
896—Flam v. Flam* 83 Cal.Rptr. 275, 2 C.A.3d 
1013. 

Dd.—Peariai v. Berini, 37 Cal.Rptr. 354, 225 C.A.2d 
399 

N.Y.—Pmnefia v. Famella. 386 N.Y.S.2d 161, 53 
A.D.2d 1047. 

**No fndr dborce 

Ga.—Anderson v, Anderson, 230 S.E2d 272, 237 Ga. 

886 . 
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5.85 Ml —. R;chardx.-ai, 304 A Id 1, 1" 

Mi Arr 

\ V_K«., . Ktt.} NV sic is M:scld 

5.95, Statute coastmed 

Ok:—Hughes*. HLgies 56? PId 155 
^7 Ms«-Cr,x C:\- Sold 51'. 

8 Mr—Regers » Rfgen., -App, 599 S^VId 606 

9 Mr —Rogerx x Roger* App. 599 S W Id 60c 

10 i-ua-Jenser. » Jensen. If! N W Id ?29. 161 
Iowa 38 

Kx—Ccllex X Coilex 460S.WIdSIi 
Md.—Russeil X RasseL Ifc* Aid '*C, II4 Md 329 
Camex x Ca.-ncx :«-5 A la *92, 16 MdAp? 

245 

Miss —Bumet! '* B-mett, 2*1 Sold 
N V —Fadin x Fudm :S4 N V S 2d 409, 7 A D 2d 
1021. am on :t." ffds 19: NY’.S2d 151, 9 
A D 2d 545—Brcxxnaeiti . Bmwnstein. 268 N Y 
S2d itf. 25 .A-D2d Bnwnsiein v Bronn- 
stan, Zbt S YS Zi 115, 25 A D 2d 205. 

SC—Buercj x Buero. 14? SE2d 719, 246 SC 355 
Vi—?Viasjoxii X Win&lou'. 25 i .A 2d 419. 127 Vt. 428 
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11 Idaho—Fischer v Fischer, 445 P 2d 463, 92 Idaho 
3*9 

Neb—Murphy x Murphx. !21 N.W2d 404, 175 Neb 
239 

N Y’.—Bro*nst«n x. Brownstein, 265 N Y.S2d 115, 25 
ADZd 205-B x B. 291 N.Y.S.2d 532. 50 
A.D.2d 347—Bimbaum x Bimbaum, 311 N.Y S.2d 
308, 34 A.D.2d **2 

Gloxer v Glover, 314 SV.S2d 873. 64 Misc.2d 
374. 

N D —.Albrecht v Albrecht, 92 N W.2d 726 
SC—Murdock v. Murdock, 133 SE2d 323, 243 SC. 
218. 

15 US,—Fuqua x Patterson, DC Ala., 193 F.Supp. 

313, affd.. CA., 295 F.2d 509 
16. N.Y.—Fishman x. Fishman, 368 N.Y,S.2d 272, 48 
A D.2d 828, rexd on oth. grAs. 366 N E2d 862* 
42 N.Y 2d 856. 397 N.Y.S 2d 774. on remand 400 
N Y S.2d 844, 60 A.D.2d 642 
18. N.Y,—Campbell x. Campbell, 199 N Y.S.2d 708, 
10 AD.2d 861. 
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19 N.Y'.—Fremont v. FrcmOTt, 242 N Y S.2d 797, 19 

A.D.2d 738, motion den 244 N.Y.S.2d 782. 13 
N.Y.2d 984, 194 N.E2d 690. 

21,15 Ga.—Ridgeway v. Ridgeway, 161 S.E.2d 866, 
224 Ga. 310. 

N.Y.—Field X. Field, 271 N.Y.S.2d 123, 50 Misc.2d 
732—Cavallo v. Cavallo, 359 N.Y.S.2d 628, 79 
Misc2d 195. 

§ 231. After Decree for Divorce 
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26. Ala.—Murphrec x. Murphree, Civ.App., 366 
So.2d 1132. 

Cal.—Adamson v. Adamson, 26 Cal.Rptr. 236, 209 
C.A.2d 492—McReynolds v. McReynolds, 32 Cal. 
Rptr 462, 218 C.A.2d 6S3—Coffclt v. Superior 
Court &w Los Angeles County, 62 Cal.Rptr. 636, 
254 CA.2d 884—De Luca v. Superior Court for 
Los Angeles County, 68 Od.Rptr. 535, 262 C.A.2d 
254. 

Conn.—Brown v. Brown, Super., 294 A 2d 339, 29 
Conn.Sup. 507. 

Fla.—Z^oercher v. Zoercher, App., 114 So,2d 728—Mar¬ 
cel V. Marcel, App., 132 So.2d 210—Dings v. 
Dings, Aj^., 161 So.2d 227—^Pendleton v. Pendle¬ 
ton, App., 189 Sa2d 499—DuVemoy v. DeVemoy, 
App., 202 So.2d 620—CtOTtcowich v. Cemwowich, 


App, 237 So 2d 66—Poe v. Poe, App, 263 So.2d 


644 

Ga—Zuber v Zuber, 110 SE2d 370, 215 Ga. 314— 
Bickford X Bickford, 190 S.E 2d 70, 229 Ga. 229. 
Kv —CJS. quoted in Hodges v. Hodges, 478 S W.2d 


La —Lopez x Lopez, App, 264 So.2d 354. 

Md—Uphara x Upham, 208 A.2d 611, 238 Md. 261. 
Reed X. Reed, 274 A 2d 652, 11 Md.App. 396— 
Abell V Abell, 277 A 2d 629, 12 MAApp. 99— 
Flood X. Flood, 295 A 2d 784, 16 Md.App. 280. 
Mich-— Balicntine v. Ballentme, 97 N.W.2d 620, 357 
Mich 7 

Mmn —Berger v, Berger, 242 N W 2d 836, 308 Minn. 


426 

Me—Ruckman v. Ruckman. App., 337 SW.2d 100— 
Rutiader v Ruilader, App., 411 S.W,2d 826. 

M —Gruber x. Gruber, 523 P.2d 1353, 86 N.M. 327. 
NC-Smith V. Smith, 194 S.E2d 568, 17 N.CApp. 


416 

Or.—Harder v Harder, 552 P.2d 852, 26 Or.App. 337. 

Pa_^Stambaugh x, Stambaugh, 329 A.2d 483, 458 Pa 

147 

SC.—^Taylor v Taylor, 128 S.E.2d 910, 241 S.C. 462. 
Tex—Matter of Marriage of Long. Civ.App., 542 
S W 2d 712 


Interlocutory decree 

Cal—Russell v. Superior Court In and For Placer 
County. 59 Cal.Rptr. 891, 252 CA.2d 1. 


Time of request for alimony governing 
Idaho—Parker v. Parker, 541 P.2d 1177,97 Idaho 209. 
27 Cal.—Adamson v. Adamson, 26 Cal.Rptr. 236, 
209 C.A.2d 492—Grant v. Superior Court In and 
For City and County of San Francisco, 29 Cal. 
Rptr 125, 214 CA.2d 15. 

Fla.—Weiss v. Weiss, App., 118 So.2d 833. 

Kan—Breidenthal v. Breidenthal, 318 P.2d 981, 182 
Kan 23. 

Ky —CJS. quoted in Hodges v. Hodges, 478 S.W.2d 
713, 715. 

La.—Grice v. Grice, App., 281 So 2d 145, application 
den.. Sup., 282 So.2d 519. 

Md —Meyer v. Meyer, 394 A.2d 1220,41 Md.App. 13. 
Mich.—Copeland v. Copeland, 311 N.W.2d 452, 109 
Mich,App 683 

Mmn.— McCarthy v. McCarthy, 196 N.W.2d 305, 293 
Mmn. 61, disapproving Johnson v. Johnson, 269 
Mmn. 253, l30NW.2d 544. 

Nev—Cavell v. Caxell, 526 P.2d 330, 90 Nev. 334. 
Or.—^Johnson v. Johnson, 419 P.2d 28, 245 Or. 10. 
S.C.—Taylor v. Taylor, 128 S.E.2d 910, 241 S.C 462. 
Tex.—Brumll v. Brunell, Civ.App., 494 S.W.2d 621. 
W.Va—Savage v. Savage, 203 S.E2d 151, 157 W.Va. 
537—Corbin v. Corbin, 206 S.E.2d 898, 157 W.Va. 
967. 

Future medical expenses 
Mmn.—^Snyder v. Snyder, 212 N.W.2d 869, 298 Minn. 
43. 


Under a statute so providing, a court 
need not make a nominal award of 
maintenance to retain jurisdiction,* 
but a court does not have an unbridled 
discretion to retain jurisdiction over a 
maintenance issue.^^- 

27.1. Jurisdiction not retained 

Mo.—Gtvens v. Givens, App., 599 S.W.2d 204. 

27.2. Mo.—Givens v. Givens, App,. 599 S.W.2d 204. 
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273. Minn.—Harder v. Harder, 25! N.W.2d 703, 312 
Mmn. 300. 

Issue not previously litigated 

Fla.—Amend v. Amend, App,, 341 So.2d 1038. 

28. N.M.—Unser v. Unser, 526 P.2d 790, 86 N.M. 


N.Y.—M. V. M., 335 N.Y.S.2d 207, 70 Misc.2d 974. 
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N.C.—Smith v. Smith, 183 S,E2d 283. 12 N,C.App 
378. 

Waiver 

Vt.—Burroughs v. Burroughs, 316 A.2d 522, 132 Vt 
34. 

30. Fla.~Wdss V. Weiss. App„ 118 So.2d 833 
303. Mo.—Carrel! v. Carrell. App., 503 S.W.2d 48. 
323. Fla.—Elkins v. Elkins, App., 287 So.2d 119 
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343. Conn.—Harder v. Harder, 552 P.2d 852, 26 
O.App. 337. 

35. New decree required 

Mass.—Wyman v. Wyman, 330 N.E2d 500, 3 Mass. 
App. 358. 

37. Mass.—Maze v. Mihalovkh, 387 N.E2d 196, 7 
Mass.App. 323. 

38. N.Y.—Wolf V. Wolf. 70 N.Y.S.2d 634. 

413. III.—Plavec v. Plavec, 174 N.E2d 578, 30 Ill. 
App.2d 345. 

NJ.—Chalmers v. Chalmers, 320 A.2d 478, 65 NJ. 
186. 

41.10. Fla.—Elkins v. Elkins, App., 287 So.2d 119. 
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4135. N.C.—HamUton v. Hamilton. 251 S.E2d 441, 
296 N.C. 574. 

42. La.—Fruehan v. Fniehan, App., 153 So.2d 75— 
Vignes v. Vignes, App., 205 So.2d 852. 

Va.—Osborne v. Osborne, 207 S.E2d 875, 215 Va. 205. 

In New York 

(1) N.Y.—Blaufarb v. Blaufait, 191 N.Y3.2d 785, 9 
A.D.2d 86, motion den. 187 N.Y.S.2d 1019, 8 A.D.2d 
722. 

Smith V. Smith, 303 N.Y.S.2d 193, 60 Misc.2d 
692—M. V. M„ 335 N.Y.S.2d 207, 70 Mise.2d 974. 
(8) N.Y.—Bertsche v. Bertsche. 343 N,Y.S.2d 176,74 
Misc.2d 206. 

(12) Other matters. 

N.Y.—Blaufarb v. Blaufarb, 191 N.Y.S.2d 785, 9 
A.D.2d 86, motion den. 187 N.Y.S.2d 1019, 8 
A.D.2d 722—Clarkson v. Clarkson, 348 N.Y3.2d 
263, 42 A.D.2d 1028. 

Where wife incurably insane 

Colo.—Burton v. Burton, App., 482 P.2d 419. 
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423. lowa^Danley v. Danley, 163 N.W.2d 71. 

42.10. N.Y.—Williams v. WUliams, 25 N.Y.S.2d 940, 
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N.Y.—Goldberg v. Goldberg. 248 N.Y.S.2d 783, 20 
A.D.2d 806—Brown v. Brown. 294 N.Y.S.2d 802, 
31 A.D.2d 516, aH>. after remand 311 N.Y.S.2d 
467, 34 A.D.2d 907. 

Discretion abused where no evideiice as basis of 
award 

CaL—Henley v. Henley, 6 CaLRptr. 733, 183 C.A.2d 
519. 
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d630. Qd.—Nunan v. Nunan, 46 Cal.Rptr. 443, 236 
C.A.2d 838. 

Fla.—Smith v. Smith, App., 378 Sa2d 11. 
Kaa-Clugston v. augston, 415 P.2d 226, 197 Kan. 
180. 

Ky.—Taybr v. Taybr, 331 S.W.2d 895. 

Md.—Flanagan v. Flanagan, 311 A.2d 407, 270 Md. 
335. 

Mo.—Landreth v. Landreth, App., 326 S.W.2d 128. 
Old—Johnston v. Johnston, 440 P.2d 694. 

Tenn.—Raskrnd v. Raskind, 325 S.W.2d 617, 45 Tenn. 
App. 583. 

Discretitm held abused 

(1) Cal.—^Brawman v. Brawman', 19 Cal.Rptr. 106. 
199CA.2d 876. 

Del*—Wife v. Husband, 269 A.2d 214. 

Fla.—Slimer v. Slimcr, App., 112 So.2d 581—Schiff v. 
SchilT, App., 123 So.2d 295—^Jordan v. Jordan, 
App., 243 So.2d 607. 

Mbh.—Van Ommen v. Van Ommen, 181 N.W.2d 634, 
25 Mich.App. 652. 

Minn,—Vandewege v. Vandewege, 170 N.W,2d 228,284 
Minn. 330. 

Miss.—Horton v. Horton, 269 So.2d 347. App. after 
remand 301 So.2d 305. 

Mo.—Lampman v, Lampman, App., 367 S.W.2d 28. 
N.Y.—Zahler v. Zahler, 282 N.Y.S.2d 1. 28 A.D.2d 
925—Dulber v. Dulber, 322 N.Y.S.2d 862, 37 
A.D.2d 566, affd. 328 N.Y.S.2d 641, 29 N.Y.2d 
408, 278 N.E2d 886. 

S.C—Major v. Major, 286 S.E2d 666, 277 S,C 318. 
Term.—Mount v. Mount. 326 S.W.2d 493, 46 Tenn. 
App. 30. 

(2) Ala.—Randolph v. Randolph, Civ., 252 So.2d 99, 

47 Ala.App. 172. 


Colo—Singer v. Sin^, App., 489 P.2d 1053—In re 
Lodholm’s Marnage, 536 P2d 842, 35 Cob Ado 
411 

D C —Majette v .Majette, App, 261 A 2d 824 
Fla.—Sommers Sommers, App, 183 So 2d 744— 

Hubble \ Hubble, App. 214 So.2d 89fr-Preston 
Preston. App, 216 So 2d 31—Weston v Weston, 
App., 251 &.2d 315—Dash v Dash, App, 284 
So.2d 407, app after remand 306 So 2d 543—Kel¬ 
ler V. Keller, 308 So 2d 106, adopted. App, 309 
So.2d 203, app. after remand 348 So 2d 654, 

Ky.—Turner v. Turner. 336 S W.2d 586. 

Miss—Martin v. Martin, 271 So 2d 391 

Wash.—Stacy v. Stacy, 414 P.2d 791, 68 Wash.2d 573 

(3) Alaska—Groff v Grrrff, 408 P 2d 998. 

CaL—Baron v. Baron, 88 Cal.Rptr, 404, 9 C A.3d 933. 
Cob.-In re Harding’s Marnage, App., 533 P2d 947 
Ra,—Zuidhof v. Zuidhof, Ai^, 242 So.2d 739—Max¬ 
well V. Maxwell, App., 251 So.2d 902. 

N.Y—Foley v. Foley, 312 K.Y.S.2d 738, 34 A.D.2d 
1098 

Ohio—Pickenng v Pwkcnng, 173 N’.E2d 156, Ill 
Ohio App, 458. 

Or.—Matter of Marriage of Powell, 600 P.2d 933, 42 
Or.App. 467. 

S.C.—Graham v. Graham. 171 S.E.2d 704, 253 S.C 
486. 

Wis.—Balaam v. Balaam 187 N.W.2d 867, 52 Wis.2d 

20 . 

(4) Other instances. 

Cal.—Nunan v. Nunan, 46 Cal.Rptr. 443, 236 C.A.2d 
838. 

Fla.—Gordon v. Gordon, App, 192 So.2d 514—Reis- 
man v. Rasman, App, 314 So.2d 783. 

Ill.—Ganzer v. Ganzer. 249 N.E2d 660, 110 ni.Ai)D.2d 
394. 

Ky.—Iglehean v. Iglehean, 450 S.W.2d 239. 

Mo.—Palmer v. Palmer, App, 467 S.W.2d 303. 

Ohio—Johnson v. Johnson, 181 N.E2d 494, 115 Ohio 
App. 387—Patton v. Patton, 203 N.E.2d 662, 1 
Ohio Ai^2d I. 

W.Va.—State ex rel. Cecil v, Knapp, 105 S.E2d 569, 
143 W.Va. 896—Beard v. Worrell, 212 S.E2d 598, 
158 W.Va 248. 

Wis,—Werlein v. Werlein, 133 N.W.2d 820, 27 Wis.2d 
237. 

Discretion held not 

(I) Ala—Sturdivant v. Sturdivant, 162 So.2d 484, 
276 Ala. 390—White v. White, 180 So.2d 277, 278 Ala 
682. 

Caldwell v. Caldwell, Qv., 309 So.2d 833, 54 
AlaApp. 479. 

Aria—Huerta v. Huerta, 487 P.2d 432, 15 Ariz.App. 
211—Davis V. Davis, 499 P.2d 744, 18 Ariz.App. 

Ark.—Neal v. Neal, 524 S.W.2d 460, 258 Ark. 358. 
Cal.—Tompkins v. Tompkins, 20 CaLRptr. 530, 202 
CA.2d 55—Stuckey v. Stuckey, 41 Cal.Rptr. 792, 
231 CA.2d 382. 

Colo,—Reap v. Reap, 350 P.2d 1063, 142 Colo. 354— 
Alden v. Alden, 393 P.2d 5, 155 Colo. 51—Hyde v. 
Hyde, 457 P.2d 393, 169 Colo. 403—Kirts v. Kirts, 
App., 488 P.2d 249. 

MacReynolds v. MacRcynolds, 482 P.2d 407, 29 
CobApp. 267—In re Marria^ of Icke, 530 P.2d 
1001, 35 Colo.App. 60, affd.. Sup., 540 P.2d 1076, 
189 Cob. 319—^In re McCarthy’s Marriage, App., 
533 P.2d 928. 

D.C.—Dawson v. Dawson, App., 193 A.2d 70—Lewis 
v. Lewis, App,, 206 A.2d 266—Hunt v. Hunt, 
App., 208 A.2d 731, 

Fla—Goldstein v. Goldstein, App., 310 So.2d 361. 

Ga—Vaughan v. Vaughan, 154 S.E.2d 592, 223 Ga 
298. 

Hawaii—Richards v. Richards, 355 P.2d 188, 44 Haw. 
491. 

Ill.—Canady v. Canady, 197 N.E2d 42, 30 I11.2d 440. 
Wagner v. Wagner, 215 N.E2d 474, 68 III 
App.2d 112—Lieberman v. Liebennan, 323 N.E2d 
785, 25 IIl.App.3d 654. 
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Ind—Smith v. Smith, 169 N.E2d 130, 131 IlLApp.2d 
38—Hoist V. Holst, App.. 212 N,E2d 26—Chafeff 
V. Chateff. 246 N.E2d 768, 144 Ind App. 438. 
Iowa—McNamara v. McNamara 181 N W.2d 206. 
Kan.—Cool v Cool, 457 P.2d 60. 203 Kan. 749-Winn 
V Winn, 482 P.2d 16, 206 Kan 737. 

Ky —Burke \ Burke, 416 S.W’ 2d 724. 

La.—Graves v Graves, App., 197 So.2d 206—Hines v. 
Hines, App., 240 So.2d 799—Nicollc v. Nicolk, 
App.. 308 So.2d 377 

.Mass.—Dennis v. Dennis, 330 N.E2d 490, 3 Mas8,ApD. 
361 ^ 

Mich—Levison v. Levison, 163 N.W.2d 834, 13 Mich. 
App 243—Piazzon v Piazzon. 165 N W.2d 336, 14 
Mich.App 246—Cavanagh v. Cavanagh, 170 
N.W.2d 176, 17 Mich App 585. 

Mmn—Kelley KeUcy. 112 N.W.2d 798. 261 Minn. 

405—Anderson v Anderson, 225 N.W.2d 837, 303 
Minn 26. 

Mo.—Lanson v. Lanson. App., 524 S.W.2d 159. 

Neb.—ConnoUy v. Connolly, 231 N.W.2d 337, 194 Neb 
241. 75 Wash.2d 36. 399, 78 N.M. 434. 
N.C.-SpiIlers v. Spaieis, 212 S E2d 676. 25 N.CApp. 
261 

Okl.—Honeywen v. Honeywell, 344 P.2d 589—Miller v. 
Miller, 456 P.2d 113—Reed v. Rad, 456 P.2d 
529—Fulton v. Fulton, 460 P.2d 114, 

Or.—Hofer v. Hofer, 427 P.2d 411, 247 Or. 82. 

S.C.—Beasley v Beasley, 216 S.E.2d 535. 

S.D.—Plagcman v Plageman, 110 N.W.2d 337, 79 S.D, 
221—Palmer v. Palmer, 316 N.W^d 631. 

Utah—Hansen v. Hansen, 537 P.2d 491 
Wash.—Hilsenberg v. Hilsenbcrg, 344 P2d 214, 54 
Wash.2d 650—Wolford v. Wolford, 425 P.2d 897, 
70 Wash.2d 1019—Mayo v. Mayo, 448 P.2d 926! 
75 Wash 2d 36. 

Wis.—Moms V. Moms, 108 N.W.2d 124, 13 Wis.2d 
92—Spheeris v. Spheens, 155 N.W.2d 130, 37 
Wls.2d 497—Jordan v. Jordan. 171 N.W.2d 385,44 
Wis.2d 471—Anderson v. Anderson, 242 N.W.2d 
165, 72 Wis.2d 631. 

(2) Ariz.—Santa Mana v. Santa Maria. 501 P.2d 582, 
18 Anz.App. 313. 

CaL—Lakenan v. Lakenan, 64 Cal.Rptr. 166, 256 
C.A.2d 615. 

D.C—Smith v. Smith, App., 210 A,2d 831. 

Fla.—Coe v. Coe. App., 152 So.2d 176. 

III.—Hoffmann v. Hoffaiann, 239 N.E2d 792, 40 Ill2d 
344. 

Bemardini v. Bemardini, App., 264 N.E.2d 295, 
130 ra.App.2d 692. 

Md—Sulhvan v. Sullivan, 162 A.2d 453, 223 Md. 74. 
N.Y.—Melville v. Melville, 289 N.Y.S,2d 416, 29 
A.D.2d 970. 

N.D.—Johnson v. Johnson, 211 N.W.2d 759. 

Or.—In re Uirson’s Marriage, 515 P.2d 728, 15 Or. 
App. 340. 

(4) Ala.—Boyd v. Boyd, 108 So.2d 176,268 Ala. 409. 
Davis v. Davis, Civ., 243 So.2d 522,46 Ala.App. 
438. 

Ariz.—Babnick v. Babrack, 385 P.2d 216, 94 Ariz. 
338—Bntz v. Britz, 389 P.2d 123, 95 Ariz. 247— 
Bergman v. Bergman, 401 P.2d 163, 1 AnzApp. 
209—Aliprandini v. Aliprandini, 455 P.2d 472, 10 
Ariz. App. 23—McClennen v. McQennen, 464 P.2d 
982, 11 Anz. App. 395—Larsen v. Larsen. 466 P.2d 
412, 11 Ariz-App. 539—Spator v. Spator, 531 
P.2d 176, 23 Anz.App. 131. 

Ark.—Grumbles v. Grumbles, 381 S.W.2d 750, 238 
Ark. 355—Alexander v. Alexander, 410 S.W.2d 
136, 241 Ark. 741—Riegler v. Riegler, 419 S.W.2d 
311, 243 Ark. 113—Hoyt v. Hoyt, 459 S.W.2d 65, 
249 Ark. 266—Strang v, Strang, 523 S.W.2d 887, 
258 Ark. 139. 

CaL—Elliott v. Ellbtt, 328 P.2d 291, 162 CA.2d 350— 
Strohm v. Strohm, 5 Cal.Rptr. 884. 182 C.A-2d 
53—Alcalay v. Alcalay. 19 Cal.Rptr. 649, 200 
C.A.2d 820—Laird v. Laird, 21 Cal.Rptr. 924, 203 
C,A.2d 806—Hams v. Harris, 26 Cal.Rptr. 882, 
210 C.A.2d 559—Cremk v. Cronk, 27 Cal.R{Kr. 
229, 210 C.A.2d 683—Blankenship v. BlAnlfwichip, 

28 CaLRptr. 176,212 C.A.2d 736—Co<^r v. Coo* 
per, 74 Cal.Rptr. 439, 269 C.A.2d 6. 
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Cole—B*r!kf> > 4.** P2d 51' Ifef Co'aO 

:40~Mmis V Moa:<i 45»: PId C4. 165 Coic 
:20—SR:.:h i Smith, 4"4 P Zi rZ Coir fife 
Waniska v W*r.iska, App, 4"2 PId ^59— 
Brown v K’Dwn. App. 4“'/. P 2d 985— Gibtwns ^ 
Gibbons, App-, 4*'6 P 2d 29*’—Miibum > Mjbj.rr.. 
App , 50C P 2d 143—In re Trohn's Mermfe. App. 
531 P 2d 9g; 

DC.—Shdton v Shelton, Mttn.App. 153 A.2d 663— 
Walker v Walker. Mun App. 155 A 2d 520-Ten* 
nyson % Tennyson, App, 263 A.2d 643—SeabrocA 
\ Seabrodi, App, 264 A.2d 3! 1 

Fla —Siarpe Sharpe, App, 202 So.2d 822—^Tropc s 

Trope, App, 238 So.2d 486—Fergusoi \ Fergy- 
son, A|^., 243 So 2d 439—McGarry v McGarr>, 
App, 24? So 2d !3—Jacobs v Jac^ App, 309 
So 2d 21? 

Gr-O'Quimi V O’Quinn, 124 SEZd 310, 105 Ga. 
App. 241. 

Idaho-Losec >. Losee, 415 P.2d 720, 91 Idaho 77. 

ni.-Everetl v Everett, 185 N EM 201. 25 III 2d 342 
Hancox v. Hancoi, 203 N.EZd 613, 54 III 
App2d 476-Baihara Barbara, 249 N.E2d 269, 
110 Ill.App.2d 189-Hudspeth \ Hudspeth, 258 
N E2d 584,122 111 App,2d 341-Loeb ^ Loeb, 286 
N.E2d 790, 6 IILAppSd 897 —RkH \ Rich, 322 
N.E2d 610, 24 IU.App.3d 1083. 

Ind-BoshoBig v. Boshonig, 267 N.E2d 5SS. 148 Ind 
App 496-Cox V Cox, 322 N'.E2d 395. 163 Ind 
App. 172. 

Kan.—Nichols v. Nichols, 349 P.2d 929. 186 fCan. 
29S—angston v. Qugston. 413 P.2d 226,197 Kan. 
180—Brooker v, Brooker, 433 P.2d 363, 199 Kan 
783—Folk V. Folk, 455 P.2d 487, 203 Kan 576- 
Talmaa v. Talman, 4SS P.2d 374. 203 Kan 601— 
Small V. SraaO. 483 P2d 1363, 207 Kan. 306 

Ky.—Traugbber « Tnughber, 434 S.W.2d 643. 

La.—Retd v. Rad, App., 194 So.2d 159—Street v. 
Street, App.. 205 So.2d 839—Vestal Vestal. 

App.. 216So.2d 386—Reynolds v Reyndds. A;^.. 
228 So.2d 182—Ballard v. Ballard. App. 283 So.2d 
836. 

Md.—Lews V Lewis, 149 A.2d 403. 219 Md. 313— 
Mays V. Mays, 192 A2d 80, 232 Md. 122—Con¬ 
over V, Conover. 242 A.2d 481, 230 Md. 32Z 

Mass.—Gibson v. Gibson. 199 N.E2d 534, 347 Mass. 
776. 

MkE—Donovan v. Donovan, 122 N.W.2d 638, 370 
Mice 507. 

Butgerdt v. Butgereit, 1S4 N.W.2d 612, 8 Mkh, 
App. 246. 

Minn.—Hdroes v. Hdmes, 96 N.W.2d 347, 233 Mmn. 
270-Po6selt V. Pofiselt, 136 N.W.2d 639. 271 
Mian. 573-Kucera v. Kacera, 146 N.W.2d 181, 
275 Minn. 252—Ehhnann v. Ehbnann, 134 N.W.2d 
684, 278 Mnm. 370—Galhvan v. Gallivan, 133 
N.W.2d 291, 279 Mmn. 12—Nelson v. Nelson, 189 
N.W.2d 413, 291 Minn. 496. 

Mo.—Ridgky v. Ridgley. App., 370 S.W.2d 679— 
Reeves v. Reeves, App., 399 S.W.2d 641—Rickard 
V. Rickard. App., 428 S.W.2d 919-Hill v. Hill, 
App.,456S.W.2d591. 

Mont—Oram v. Grant, 331 P.2d 1007.166 Mont 229. 

Nev.—Fox V. Fox. 401 P.2d 52, 81 Ncv. 186, app. after 
remand 441 P2d 678, 84 Nev. 368, app. after 
remand 488 P.2d 548. 87 Nev. 416—Winn v. Winn. 
467 P.2d 601, 86 Nev. 18. 

N.Y.—Insetta v. Insctta. 245 N.Y.S.2d 133, 20 A.D.2d 
344—Hildebrand v. Hildebrand, 247 N.Y.S.2d 445, 
20 A.D.2d 328. 

Ohio—Weinstein v. Weinstein, App., 185 N.E2d 56, 
app. dism. 189 N.E2d 633, 174 Ohio St. 408. 

Qkl.—MttcheU v. MitcheU, 385 P.2d 462. 

Or.—Cooky v. Cooley, 487 P.2d 891. 6 Or.App. 287— 
In re Jones’ Marriage, 532 P.2d 803, 20 Or.A|^. 
575. 

Fa.—Markky v. Markley. 218 A.2d 84. 207 Pa.Super. 
294. 

EC—McKenzie v. McKenzie, 175 S.E.2d 628, 254 S.C. 

. 372. 

lD,-Sweiison v. Swenson. 181 N.W.2d 864. 85 $.D. 
39a 

UudH-Slm«|tter v. Slaughter, 421 P.2d 503, 18 Utah 3d 
274—Watts v. Watts. 442 P.2d 30. 21 Utah 2d 137. 


Va—Laarence •% Lawrence IS! SE2d 640, 212 Va 

44 

Wash.—McNair s McNair. 391 PM 549. 64 Wash.2d 
:»3—Hofberg s Hogberg. 393 P2d 291, 64 
Wa&h.2d 61"—Groves v Groves, 424 P 2d 654, 70 
W ash M 614 

Wagner v Wagner. 461 P 2d 5"", I Wash App 
328—King I King, 48! PM 45*’ 4 Wash-A^J. 
334 

WU—Medved v Medved 135 N W M 291. 27 Wis M 
496—Radandt v Radandt 140 NW.M 293. 30 
Wis.2d lOS-Wetzei v Wetzel. 150 N W 2d 482, 35 
Wis.2d n-S—Williams v. Wniiams, PI N,W.2d 
902, 44 W*a2d 651—PinkowsL! v Pmkowski, 226 
N W M S:S, 6" W*i5.2d *i"6 
<5s Ala—Hewm v Hewn. 234 Sold 283, 285 AU. 
516 

Anz.-BabnK:k v Babnick, 385 PM 216, 94 Anz 338- 
Cal—Wlutney v Whitney, 330 PM 947, 164 CA.2d 
577—Benom v Benom. 343 P;d 632, 173 CAM 
286—Schulze v. Schulze. 25 Cai.Rptr 693, 206 
CA 2d 330—Rosenthal v Rosenthal, 30 Cal Rptr 
49. 215 CA.2d 140 

Kan —Goodman v Goodman, 360 P 2d 877, 188 Kan 
41 

Okl—Prices Price. 484 P 2d 531 
(6) Ky.—Reynolds v Reynolds, 458 S.W.M 783 
191 Cal—Todd s Todd, 78 Cai.Rptr. 131, 272 
C A.2d 786. 

La—Calloway v Calloway, A(^, 139 Sold 55 
N.M.—Fitzgerakl > Fitzgerald, 369 P.2d 398, 70 N.M 
11 

Utah—TsoufakK v. Tsoufakis, 382 P.2d 412, 14 Utah 2d 
273 

(10) Cal.—Golden v. Golden, 75 ai.Rptr 735, 270 
CA.M 401 

Colo—Moss V Moss, App, 531 P.2d 635, 35 Coio. 

App 53. affd.. 549 P.2d 404. 190 Colo. 491. 
Hawaii—Heston v. Heston. 423 P.2d 437, 49 Haw 521 
Wis.— Shdund v. Shoiund, 148 N.W 2d 726, 34 Wis.2d 
122 . 

(11) Ala.—lEidson v Hodson, 160 So.2d 637, 276 
Ala. 227. 

Colo.—Uggett V. Uggett 380 P.2d 673, 132 Colo. 110 
Fla.—Udell v. Udell, App.. 131 So.2d 863—Tomaino v. 
Martz, App.. 170 So.2d 468-PoIlak v. Poliak, 
App., 1% So.2d 771—Arthur v. Arthur, App., 243 
So.2d 8. 

Kan.—Saint v. Saint 411 PM 683, 196 Kan 330. 
Ky.—Ralston v. Ralston. 396 S.W.2d 775. 

N.H.—Ford v. Ford, 293 A.2d 605, 112 N.H. 270. 
Tenn.—Crouch v. Crouch, 385 S.W.2d 288, 53 Tenn. 
App. 594, 

Utah—Whitehead v. Whitehead, 397 P.2d 987, 16 Utah 
2d 179. 

Wis.—Heffenian v. Hefrcman, 134 N.W.2d 439, 27 
Wis.2d 307. 

Wyo.—MUlar v. Millar. 369 P.2d 207. 

(12) U.S.—Dd Peschio v. Del Peschio, C.A.Virgin 
Islands. 356 F.2d 402. cert. den. 87 S.Ct 181, 385 U.S 
886, 17 L.EdM 113. 

Ala.—Sutton v. Sutton, Civ., 314 So.2d 707. 55 Ala. 
App, 254. 

Anz.—DeMarce v. DeMaice, 419 PM 726, 101 Anz. 
369. 

Rekh v. RocE 474 P.M 457, 13 Anz.App. 98. 
Ark.—Wiles v. Wiles. 437 S.W.2d 792, 246 Ark. 289— 
Walker v. Walker, 450 S.W.2d 1. 248 Ark. 93. 
Cal.—Nunes v. Nunes, 41 C8l.Rptr. 5, 396 P.2d 37, 62 
CM 33. 

Vogel V. Vogel. 6 CaLRptr. 402, 182 C.A.2d 
628—Newman v. Newman, 74 CaI.Rptr 444, 268 
C.A.2d 895—In re Cosgrove’s Marriage, 103 Cal. 
Rptr. 733, 27 CA.3d 424-In re Harbach’s Mar¬ 
riage, 122 Cal.Rptr. 518, 49 CJk.3d.405. 

Cok).—MUIcr v. Miller, 402 P.M 66, l‘s7 Colo, 213. 

Sahzman v. Saltzman, App., 481 P.2d 422. 
D.C—Mazique v. Mazique, C.A., 356 F.2d 801, 123 
U.S.App.D.C. 48. cert. den. 86 ECt. 1882, 384 U.E 
981. 16 L.Ed.2d 691. 

Payton v. Payton, App., 187 A.M 899—Mazique 
v. Mazique, App.. 206 AM 577. affd. CA., 356 
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F 2d 801, 123 U S App.D.C 48, cert, den, 86 S,Ct 
1882, 384 U S 981, 16 L Ed.2d 691. 

Fla —Gnffin v. Griffin, App., 107 So 2d 236—Beaty v 
Beaty, App, 177 So.2d 54—Schoenrock v. Schoen- 
rock, App., 202 So.2d 571—Baker v Baker, App., 

206 So.2d 683—Green v Green, App., 228 So.2d 
112. 

Idaho—Loveland v Loveland, 422 P.2d 67, 91 Idaho 
400—SavKTS v. Saviers, 438 P.2d 268, 92 Idaho 
117. 

11! —Didnnka v Dubinka, 262 N.E2d 133, 126 Ill 
App-M 436 

Kan—Baumgardner Baumgardner, 483 P.2d 1084, 

207 Kan. 66. 

Ky.—Brown v. Brown, 462 S.W.M 201. 

La—Sachse v. Sachsc, App, 150 So.2d 772—Fruehan 
V Fruehan, App., 153 So.2d 75—Boling v. Boling, 
App, 229 So 2d 423—Doughty v. Doughty, App., 
244 SoM 86 

Md —Abell V Abell. 277 A.2d 629, 12 Md.App. 99 
Mich.-Socha v Socha, 146 N WM 839, 5 MicEApp. 
404 

.Mmn-Silverness v. SiS’emess. 134 N.W’.2d 901, 270 
Mmn. 564—Anderson v. Anderson, 184 N.W.2d 
415, 289 Mmn. 339. 

Miss.— Dickerson v. Dickerson, 148 So.M 510, 245 
Miss 37&--Gat]in v. Gatlin, 234 So.2d 634. 

Nev .-Baker v. Baker, 350 P.2d 140, 76 Nev. 127— 
Freeman v. Freeman, 378 P.2d 264, 79 Nev. 33. 
Ok! -Gamble v Gambk, 477 P.2d 383. 

Wis-Forcgger v. Foregger, 180 N.W.2d 578, 48 
Wis.2d 512. 

Wyo.—Kilmer v. Kilmer, 404 P.2d 15 
Reseiration of jarisdictioB 
(2) Other instances. 

Md—Buehkr v. Buehler, 182 A.2d 877. 229 Md. 317. 
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66.70. Conn—Leveston v Leveston, 437 A.2d 819, 
182 Conn. 19. 

D.C.—Leftwkh v. LeftwicE App., 442 A.M 139. 

Fla.—Canakans v. Canakans, 382 So.2d 1197. 

Me.—CJ,S. cited in Strater v. Strater, 196 A.2d 94, 99, 
159 Me 508 

Neb.-Com v. Com, 208 N.W.2d 678, 190 Neb. 383. 
N.D.—Halla v. Halla, 200 N.WM 271. 

Incorrect sUmdards utilized 
N.Y.—Leigh v. Uigh. 411 N.Y.S.2d 320, 66 A.D.2d 
735, 

Under British law 

Cal.—West, In re Marriage of. 154 CaI.Rptr. 667, 92 
C,A.M 120. 

Ala.—Anders v. Anders, Civ.App., 367 So.2d 481. 
Anz.—Kennedy v. Kennedy, 379 P.2d 966, 93 Anz. 
252. 

Ra.—Gordon v, Gordon, App., 192 So.2d 514—^Wilson 
v. Wilson. App., 279 So.2d 893. 

Idaho—Saviers v. Saviers, 438 P.2d 268, 92 Idaho 117. 
Ill.—In re Fisher. 153 N.E2d 832, 15 IIl2d 139. 

Fox V. Fox, 362 N.EM 607, 129 Ill.App.2d 209. 
Iowa—In re Marriage of Fkener, 247 N.W.2d 219. 
Ky,—Yonts v. Yonts, 329 S.W.2d 209—Pollard v. Pol¬ 
lard, 330 S.W.2d 407. 

La.—Rader v. Rader, App., 126 So.2d 189—Chaisson v. 
DcHnmgue, App., 175 So.2d 902—Vinet v. Vinct, 
App., 184 So.2d 33. 

Mo.—Sieckmann v. Sieckmann, App., 429 S.W.2d 784. 
Neb.—Schalk v. Schalk, 95 N.W.2d 545, 168 Neb. 
229—Waldbaum v. Waldbaum, 107 N.WM 407, 
171 Neb. 625—Reckling v. Reckling, 111 N.W.2d 
627, 172 Neb. 731—McKinley v. McKinley, 157 
N.W.2d 40S. 182 Neb. 819—Sees v. Sees, 109 
N.W.2d 496, 188 Neb. 769. 

N.C—Sdf V. Self, 245 S.EM 541, 37 N.CApp. 199, 
cert. den. 248 se.2d 253, 37 N.CApp. 199. 
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66.75 Ala.—HaU v. Hail. Civ.App. 382 So ld 1139 
—JerrcII v. Jerreii. Civ.App. 418 So.2d 15T. 

Ark.—Ford v Ford, Apqj. 605 S W.M 756, 270 Ark 
349, affd. m part, revd. in part on oth. grds. 616 
S.W.2d 3. 272 Ark. 506. 

Fla.—Bashaw v. Bashaw. App., 382 So.2d 1352, app. 
after remand. App. 4 I^t.. 412 So.2d 433 

La.—Brossette v. Brossette, App., 396 So.2d 369 

Neb.—Kosnoirfl v. KosnofrfL 293 NW2d 854, 206 
Neb. 524. 

**$iiitable aod proper to nature of case** 

(2) Other mstances. 

Va.—Bristow v. Bnstow, 267 SE2d 89, 221 Va. 1. 

Factors 

Fla.—Stiff V. Stiff, App. 395 So.2d 573. 

66,80. Cch. —In re Mamage of McVey, App , 641 
P.2d 300. 

DC—Mazique v. Mazique, App, 206 A.2d 577, affd., 
CA. 356 F.2d 801, 123 U.S.App.DC 48. cert, den 
86 S.Ct 1882, 384 U.S. 981, 16 L.Ed.2d 691. 

Fla.—Brackm v. Brackin, 182 So 2d 1. 

Boling V. Bohng, App, 229 So.2d 423. 

La.—Gaspanl v. Gaspard, App., 401 So.2d 624. 

Nd>.—Jc^uison V. Johnson, 307 N W.2d 783, 209 Neb 
317. 

N.Y.—McMains v. McMams, 258 N.Y.S.2d 93. 15 
N.Y.2d 283, 206 N.E.2d 185, on remand 260 N.Y. 
S.2d 251. 23 A.D.2d 889. 

N.C.—GJJSL cited hi Britt v. Britt, 245 S E2d 381, 385, 
36 N.CApp. 705. 

Agreement 

Tenn.—McDowell v. McDowell. 586 S.W.2d 110. 

RdndMvsemeBt slimony for contribiitioD to¬ 
wards edncadoB 

NJ.—Mahoney v. Mahoney. 453 A.2d 527, 91 NJ. 488. 

67. U.S.—Poe V. Poe. C.A.Virgin Islands, 409 F.2d 
40, app. after remand 4S2 F.2d 999. 

Ala.—Ryan v. Ryan, 104 So.2d 700, 267 Ala. 677— 
Sides V. Sdes, 221 So.2d 677, 284 Ala. 39. 

Hilley v. Hilley, Civ.App., 405 So.2d 704, affd. in 
part, revd. in pari on oth. grds.. Sup., 405 So.2d 
708, on remand 405 So.2d 711. 

Ariz.—Davis v. Davis, 449 P.2d 66. 9 Ariz 4 \pp. 49— 
Davis V. Davis, 499 P.2d 744, 18 Ariz.App. 13. 

Cal—Vogd V. Vogel, 6 CaLRptr. 402, 182 CA.2d 
628—Hansen v. Hansen. 43 CaLRptr. 729. 233 
C.A.2d S75—Smon v. Simon, 67 Cai.Rptr. 317, 
360 CA.2d 626. 

D.C—Butler v. Butler, App., 239 A.2d 616. 

Fla.—Coggan v. Coggan. App., 183 So.2d 839—Gordon 
V. Crndon, App.. 192 So.2d 514—Weeks v. Weeks, 
App. 4 Dist., 416 So.2d 811. 

Ga.—Edwards v. Edwards, 257 S.E2d 524, 244 Ga. 17. 

Idaho—Mifflin v. Mifflin, 556 P.2d 854, 97 Idaho 895. 

m.—Dmitroca v. Dmitroca, 223 N.E2d 545, 79 lU. 
App.2d 220—In re Marriage of Smith, 427 N.E2d 
1262, 56 IlLDec. 716, 100 lll.App.3d 1126. 

Ind—McDaniel v. McDaniel. 201 N.E2d 215,245 Ind. 
551. 

Iowa—CJ,S. cited hi Rasmussen v. Rasmussen, 107 
N.W.2d 114, 119, 252 Iowa 414—Blaney v. Blaney, 
130 N.W.2d 732, 256 Iowa 1151—Lehmkuhl v. 
Lehmkuhl, 145 N.W.2d 456, 259 Iowa 686. 

Ky.—Howard v. Howard, 412 S.W.2d 243, app. after 
remand 421 S.W.2d 862—Combs v. Combs, App.. 
622 S.W.2d 679. 

Md.—Williams v. Williams, 210 A.2d 159, 238 Md. 
636. 

Kramer v. Kramer, 339 A.2d 328, 26 Md-App. 
620. 

Mass.—Brady v. Brady, 391 N.E2d 918, 8 Mass.App. 
43, affd., 404 N.E2d 75, 380 Mak 480. 

Mich.—Ackerman v. Ackerman, 146 N.W.2d 668, 5 
MichJ^pp. 338—But^reit v. Butgereit, 154 
N.W.2d 612, 8 MicEApp. 246-CJ,S. cited in 
Esslinger v. Esslinger, 155 N.W.2d 702, 708, 9 
MicEAf^. 11—Kretzschmaf v. Kretzschmar, 210 
N.W.2d 352, 48 MicEApp. 279. 

Mo.—Rutlader v. Rutlader. App., 411 S.W.2d 826. 
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Neb—Schaik v Schaik. 95 NW2d 545, 165 Neb 
229—Ivins V. Ivins, lOg NW2d 99. PI Nea 
83a—Schwarck v Schwarck, 122 N W.2d 489, !75 
Neb. 560—Gartside v Gartside. I4b N W 2d '"'7, 
18 i Neb 46—Gregg v Gregg, 229 N\W2d 546 
PS Neb. 81! 

N Y —Brownstein v. Brownstein, 268 N V.S2d 115. 25 
A.D 2d 205—Henderson v Henderson. 365 N Y 
Sid 96. 47 AD.2d 80!, app. dism 33'’ NE2d 
607, 37 N Y 2d 782. 375 N Y.S.2d 99 
Schwartz v. Schw-artz, 275 N.yS.2d 928, 52 
Misc.2d 309 

N C—Williams v. Wiliiams, 26! SE2d 849. 299 N.C 
174. 

N.D.—Sanford v Sanford, 301 N W.2d 118. 

OU.—Bowman v. Bowman. App., 639 P 2d 1257 
S.C—Spence v. Spence, 197 S.E 2d 683, 260 S C 526 
S.D.—Phgeman v. Plageman, 110 N W.2d 337, 79 S.D. 
221 . 

Tenn—Sume v. Stone, 409 S.W’.2d 388, 56 Tenn.App 
607—Newberry v Newberry. App., 493 S.W 2d 99 
Pertinent circnmstaDces enumerated 
Ala.—Goodwin v. Goodwin, Civ., 364 So 2d 678— 
Schwaiger v Schwaiger. Civ.App, 392 So.2d 1213 
Fla.—Canakans v. Canakaris, 382 So.2d 1197, 

Ill —Schuppe V. Schuppe, 387 N.E2d 346, 25 IH Dec. 
690. 69 IILApp 3d 200. 

Iowa—Kjar v Kjar, 154 N.W.2d 123. 261 Iowa 334 
Mo.—Raines v. Raines, App., 583 S.W,2d 564. 

Mont—Cook V. Cook, 614 P.2d 511, 188 Mont. 472, 
op. dissented 619 P.2d 530. 

Nev.—Johnson v. Steel, Inc., 581 P.2d 860.94 Nev. 483. 
N.C.—Fogleman v. Fogleman, 255 S E.2d 269, 41 N.C 
App. 597. 

Or.—In re Mentrum's Mamage, 538 P.2d 80, 22 Or. 
App. H3. 

Alimony order taminated 
Neb.—Howard v. Howard, 242 N.W.2d 884, 196 Neb. 
351. 

Rehabilitative alimony 

FU.—Canakaris v. Canakaris, 382 So.2d 1197. 
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68. lowa-MUIer v. Miller, 202 N.W.2d 105. 

68^. Colo.—Singer v. Singer, App., 489 P.2d 1053. 
Fla.—McNaughton v. McNaughtem, App.’ 332 So.2d 
673, 

Md.—Pet v. Pet, 209 A.2d 572, 238 Md. 492—Abrams 
V. Abrams, 229 A.2d 103, 246 Md. 588. 

Wallace v. Wallace, 416 A2d 1317,46 Md,App. 
213, affd. 429 A.2d 232, 290 Md. 265. 

Wis.—Shdund v. Sholund, 148 N.W.2d 726, 34 Wis.2d 

122 , 
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69. Nev.—Winn v, Winn, 467 P.2d 601, 86 Nev. 18. 
Ariz.—McClennen v. McClenncn, 464 P.2d 982, 11 

Ari 2 .App. 395. 

Ark,—WUes v. Wiles, 437 S.W.2d 792, 246 ArE 289. 
ai—Dallman v. Dallman, 339 P.2d 636, 170 C.A2d 
729—Vogel V. Vogel, 6 CaI.Rptr. 402, 183 CA.2d 
628—HaUeman v. Haldeman, 21 Cal.Rptr. 75, 202 
C.A.2d 498—Nunan v. Nunan, 46 Cai.Rptr. 443, 
236 C.A.2d 838—Van Diest v. Van Diest, 72 Cal. 
Rptr. 304, 266 CA.2d 541. 

D.C.—Payton v. Payton, App., 187 A2d 899—Mazique 
V. Mazique, App., 206 A.2d 577, affd., C.A., 356 
F.2d 801, 123 U.S.App.D.C 48, cert. den. 86 S.Ct. 
1882, 384U.S. 981.16 L.Ed.2d 691—McEachnie v. 
McEachme, App., 216 A2d 169. 

Ga.—Holmes v. Holmes, 149 S.E2d 84, 222 Ga. 115. 
Hawaii—Clifford v. Clifford, 42 Haw. 279. 

111.—Schwarz v. Schwarz, 188 N.E2d 673, 27 I11.2d 
140. 

James v. James. 164 N.E.2d SOS, 24 lU.App.2d 
445-Hudspeth v. HudspetE 258 N.E2d 584, 122 
Iil.App.2d 341. 

Ind.—Bahre v. Bahre, 181 N.E2d 639, 133 Ind.App. 
567—LangudI v. LangucU, 237 N.E.2d 587, 143 
Ind.A|^. 24. 

Iowa—Cole v. Cole, 143 N.W.2d 350, 259 Iowa 58. 


DIVORCE §233(1) 

Page 1035 

K.Jn —v Sxbclv, S4? P 2d 929, i5‘6 Kan 295 
K> —Gann Gann 'A" SW2«i 540 — Bramblette v 
BramSsix, 44s SM 2d 44 

Md-Viiilanis V 210 A.Zd 159. 23? Md 

trt 

M:nn—Erlandvon v ErLndscn, 21? NW2d 36. 
Miss— Shows v Shews 122 Sold 294. 241 Miss 716. 
Mo —Dodds V Dodds, App, 553 S W 2d 810—Ridgley 
V R:dgle>, App, 5"^ S W 2d 679—Biggs v Biggs, 
.App , 39" S W 2d 337 — Reeves v Reeves, App., 
399 S.W.2d 641 

Neb—Waldbaum v ^^a5dbaaJn. lO" NW2d 407, 171 
Neb 625—Reckling \ Reckling, 111 N-W.2d 627, 
P2 Neb 73:—Rahn v Rahn, r.2 N.W2d 189, 
175 Neb 249—Safar v Safar, 113 N.W.2d 206, 173 
Neb 292—Maisor. v Matson, !20 N W.2d 364, 
175 Neb 60-Overton v Overton, 133 N.W2d 7, 
rS Neb 267—Read \ Read. 139 N W 2d 829, 129 
Neb. 637—Diers v Dierv 177 N.W2d 503. 185 
Neb 552 

N.Y—Sha> V Shaj, 294 N.Y.S 2d 101 i, 30 A.D.2d 
980 

NC—CJ.S. cited in Say land v Sayland I4S SE2d 
218. 222, 26*’ N C 37S. 

N.D—Johnson v Davis. 140 NW,2d *’03. 

Or—Elhker v. Elhker. 457 P.2d 668. I Or App. 18 
SC—Murdock \ Murdock, 133 SE2d 323. 243 S.C 
218. 

Wash.—Stacy' v. Stacy, 414 P 2d 791, 68 WasEld 573— 
Worthington v Worthington, 440 P.2d 478, 73 
Wash.'2d 759. 

W.Va.—Corbin v. Corbin, 206 S E.2d 898, 157 W.Va. 
967. 

Value of property should be ascertained, etc. 

Neb—Kassebaum v. Kassebaum, 135 N W.2d 704. 178 
Neb. 812. 

Wife’s necessaries and husband’s ability* as con- 
trolling factors 

Fla.—Klaber v Klaber, Ar)., 133 So.2d 98. 

Ga.—Smith v. Smith, 156 S.E2d 18, 223 Ga. 454. 
IIL—Gregory v Gregory, 202 N.E.2d 139, 52 HI. 
App.2d 262—Noms v Noms. 307 N.E2d 181, 16 
liLApp 3d 879. 

Iowa—Welland v. Weiland, 122 N W 2d 837, 255 Iowa 
477, I A.L.R.3d 377. 

Wash.—Dakin v. Dakin, 384 P.2d 639, 62 Wash.2d 687 

Reasonable needs 

Mo.—Walker v. Walker, App., 631 S.W2d 68. 

Neb.—Johnson \. Johnson, 307 N.W'.2d 783, 209 Neb. 
317 

Wash.—Fowler v. Fowler, 429 P2d 881, "^l Wash.2d 
540 

Extent of community property as factor 
Ga.—Holloway v. Holloway, 212 SE.2d 809, 233 Ga. 
631. 

La—Mendoza v. Mendoza, App, 310 So.2d 154, writ 
den., Sup., 313 So.2d 827. 

N.M—Otto V. Otto, 455 P.2d 642, SO N.M. 331. 
Factors not listed in statute 
III.—In re Mamage of Bramson, 427 N E2d 285, 56 
IlLDcc. 205, 100 Ill.App.3d 657. 

70. U.S —Paiewonsky v. Paiewonsky, D.C Virgin Is¬ 
lands, 50 F.ED. 379. 

Matter of Jensen. Bkrtcy.Mo., 17 B.R. 537. 
Ala.—Kennedy v. Kennedy, Civ.App., 410 So2d 100. 
Ark.—Hoyl v. Hoyt, 459 S.W.2d 65, 249 ArE 266. 
Colo—Guida v. Guida, App., 504 P.2d 378. 

Conn.—Valante v, Valante, 429 A.2d 964, 180 Conn. 
528—Venuti v. Venuti, 440 A.2d 878, 185 Cbnn. 
156. 

Ga-—Baldwin v. Baldwin, 177 S.E2d 85. 226 Ga. 68a 
Fla.—Gordon v. Gordon, App., 335 So.2d 321. 

III.—Classman v. Classman, 273 N.E2d 252, 133 IE 
App.2d 608. 

Ind.—Eppley v. Eppley, 341 N.E2d 212, 168 Ind.App. 
59. 

Ky.—Sharp v. Sharp, 516 S.W.2d 875. 

La.—White v. White, App., 356 So.2d 1023. 

Mass.—Partridge v Partridge, 436 N.E2d 447, 14 
Mass.App. 918. 
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Mm—Mirtia v Mimn 2"’I Sc 2d 39! 

Mo -Hill V Hill App. 456 S :d fSl-Monenser. ^ 
Mortensen, App. 469 S.W Zd 552 
Mont— Stttsberg v Straberg, 5C5 PZd :!C :fcl Mont 
164 

NJ—Grossman » Grossman, 315 A.2d Sas, 12S NJ 
Super 193—D’Arc v D’Arc. 395 A 2d 164 
NJ.Super 226 affd 421 A 2d 602, rs NJ Super 
59S. cert <ten ICI SQ 2049. 451 L'S 9"! 63 
LEd2d 350- 

N'Y—Bimbaam v Birabaum, 311 NYS2d 308 34 
A.D2d ^72 

N.C—Williams WiUiams. 261 S£.2d 849, 299 N'C 

174 

Okl—Kirkland v Kiildand, 488 P2d 1222. 

Or—Ward v Ward, 599 P.2d 1150, 41 Or App 44^ 
S C—Borgest v Burgess, 286 $ E 2d 142,27*7 S C 283 
Tcnn.—CJ,S. ^pmted at lerngA ia Massey s Massey, 
621SW.2d?28, ?29 

Utah—Georgedes \ Ceorgedes. 627 P 2d 44 
Va.—Jacobs V Jacobs, 254 SE2d 56. 219 Va. 993. 
W.Va.—PunttH V. Pumeii, 280 S E2d 281 

Wife’s Becesdties and husband’s ability as con- 
troiliiig factors 

Fla.—Dash v. Dash, App., 284 So 2d 407. App. after 
remand 306 So.2d 543—Lockwood v. Lockwood. 
App., 354 So.2d 1267 

Iowa—In re Freese's Marriage, 226 N.W.2d 800 
NJ,—Hill V. HiU, 453 A.2d 537, 91 NJ 506. 

Wis—Bahr v. Bahr, 318 N.W.2d 391, 107 Wis.2d 72. 
Needs aad aldlity of eadi spouse 
Ala.—Ethndge v. Elhndge, Ov.App, 379 So.2d 87, 
wnt den.. Sup.. 379 So.2d 89 

Despite lack of faitlt 

W.Va.—F.C. V, I V.C, 300 S-E.2d 99 

Valae and type of {Miopeity 

Ala.—Butts V. Butts, Civ.App., 418 So.2d 161 
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703. Cal.—In re Cosgrove's Marriage, 103 CaI.Rptr. 
733. 27 C.A.2d 424. 

Ind.—LwgueH v. LanguelL 237 N,E2d 587. 143 Ind. 
App. 24—^Draime v. Draune, 173 N.E2d 70, 132 
lnd.A|^. 99. 

Kan.—Nichols v. Nichols, 349 P.2d 929, 186 Kan. 295. 
Ky—CJA dted in Hall v Hall, 380 S.W.2d 231, 232. 
Mont—In re Marriage of Jmgensen. 590 PJd 606, 180 
Moot. 294. 

Neb.—Overton v. Ovenon, 133 N.W.2d 7, 178 Neb 
267—Read v Read. 139 N.W.2d 829, 179 Neb. 
637—Trimbk v. Trimble, 144 N.W.2d 171, 180 
N* ^~**”*”*N W.2d 629, 189 

Ohio—Darnels v. Daniels. App., 185 N.E2d 773. 
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70.10. Fla.— Chnakaris v. Canakaris, 382 So.2d 1197. 
Ky.—CJA dted in Hail v. Hall, 380 S.W.2d 231,232. 
Neb.—Kassebaum v. Kassd»um, 135 N.W.2d 704, 178 
Neb. 812—Trimble v. Trimble, 144 N,W.2d 171. 

180 Neb. 647. 

dted in Hall v. Hall, 380 S.W.2d 

70 JO. Umb of pmioB rights 
Iowa—Britven v. Britven, 145 N.W.2d 450, 259 Iowa 
650. 

70J5. Fla.—Foss v. Foss, App., 392 So.2d 606. 

Ind—Languell v. Langudl, 237 N.E2d 587, 143 Ind. 
App. 24, 

Ky.—CJ5. dted hi Hall v. Hall, 380 S.W.2d 231,232. 
Okl.—Herndon v. Hemdcm, 503 P.2d 545. 

71. ilC—Masque v. Mazique, App., 206 A.2d 577, 
affd., C.A.. 356 F.2d 801, 123 U5.App.D.C 48, 
cert. den. 86 3,0. 1882, 384 U.S. 981. 16 L.Ed.2d 
691. 

k»wa-Gefk v. Gerk, 158 N.W.2d 656. 

Ky.—CJ5. died hi Hall v. Hall, 380 S.W.2d 231, 232. 


Me —Ridgicy V Ridgky, App, 370S W.2d 679-Biggs 
' Big^ App, 397 S W 2d 337-Reeves v Reeves, 
App, 399 SW2d641 

.Neb—Oerton v (Nerton, 133 NW2d 7, 178 Neb 
26’—Read v Read, 139 NW2d 829, 179 Neb. 
63’ 
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72 Ala.—Chancellor v. Chancellor, Civ., 288 So.2d 
794, 52 Ala.App 10. 

Butts V Butts, Civ App., 418 So.2d 161 
Davis V Davis, 147 So 2d 828, 274 Ala. 277, 1 
A-L R.3d I. 

Cal.—Strohm v Strohm, 5 Cal.Rptr. 884, 182 CA.2d 
53—Van Dwst v. Van Diest. 72 CaI.Rptr. 304, 266 
CA.M 54! 

Conn-—Venuti v Venuti, 440 A.2d 878, 185 Conn. 156, 
Fla.—Beard v. Beard. App., 262 So.2d 269—Weeks v. 

Weeks. App 4 Dist., 416 So 2d 811. 

Idaho—Phiflips v, PhiUips, 462 P.2d 49, 93 Idaho 384. 
ni—Stallings V Stallings, 393 N.E2d 1065, 30 IlLDec. 
’18, 75 Ill.App,3d 96.—Parello v. Parello. 409 
N E2d 461, 42 IlLDec. 846, 87 nLApp.3d 926. 
Ind —Langudl v Langudl, 237 N.E2d 587, 143 Ind. 
App 24 

La.—Bfossette v. Brossette, App., 396 So.2d 369—Gcter 
V Geter, App., 404 So.2d 1283. 

Mass.—Thompson v. Thompson, 415 N.E2d 228, 11 
Mass.Af^. 911 

Mkh —Esslinger v. Esslinger, 155 N.W.2d 702, 9 Mich. 
App II 

Miss.—Shows v. Shows, 133 So.2d 294, 241 Miss. 716. 
Mo—J. A. A. V. A. D. A., App., 581 $.W.2d 889. 
Neb.—Abel v. Abel, 96 N.W.2d 276, 168 Neb. 488— 
Reckling V. Reckling, III N.W.2d 627, 172 Neb. 
731—Overton v. Overton. 133 N.W.2d 7, 178 Neb. 
267—Kassebaum v. Kassebaum. 135 N.W.2d 704, 
178 Neb. 812—Read v. Read, 139 N.W.2d 829, 179 
Nd). 637. 

N.C—Williams v. Williams, 261 S.E2d 849, 299 N.C 
174, 

N.D.—Johnson v. Davis, 140 N.W.2d 703. 

Okl—Herndon v. Herndon, 503 P.2d 545. 

Or.—Hofer v. Hofer, 427 PJd 411, 247 Or. 82. 

In re Hinsdale’s Marriage, 532 P.2d 1137, 20 
OrApp. 638. 

Potaitial earsug ability 

N.Y.—Brandt v. Brandt, 233 N.Y.S.2d 993, 36 Misc.2d 
901. 

Mamtenaoce award 

Mont.—Smith v. ^th, 622 P.2d 1022. 

Lack of initiative 

Wis.—Vander Perren v, Vander Perren, 313 N.W.2d 
813, 105 Wis.2d 219. 

73. Ala.—Davis v. Davis, 147 So.2d 828, 274 Ala. 
277, 1 A.L.R.3d 1. 

Gamble v. Gamble, Civ.. 298 So.2d 254, 53 
Ala.App. 168, cert, den. 298 SoJd 260, 290 Ala. 
721—Lewis v. Lewis, av.App., 416 So.2d 755— 
Butts V. Butts, Civ.App., 418 So.2d 161. 

Conn.—CJ& dted in Yates v. Yates, 235 A.2d 656, 
659, 155 Conn. 544. 

III.—Peoples V. Peoples, 420 N.E2d 1072, 51 HLDec. 
514, 96 IIl.App.3d 94. 

Mo.-Ridgley v, Ridgley, App., 370 S.W.2d 679^Biggs 
V. Biggs, App., 397 S.WJd 337-Recves v. Reeves, 
App., 399 S.W.2d 641. 

N.C—Williams v. Williams, 261 S.E2d 849, 299 N.C 
174. 

Or.—Matter of Marriage of Dramen, 637 P.2d 1341, 55 
Or.App. 337. 

S.C—Bugg V. Bugg, 286r S.E2d 135, 277 S.C. 270. 

74. Ala.—Davis v. Davis. 147 So.2d 828, 274 Ala. 
277, 1 A.L.R.3d I. 

Thompson v. Thompson, Civ., 310 So.2d 220, 54 
Ala.App. 498, app. after remand 337 So.2d 1— 
Butts V. Butts. Civ.App, 418 Sa2d 161. 

Aru.—O’Hair v. O’Hair, 508 P.2d 66, 109 Ariz. 236. 
Ark.-Bower v. Bower, 476 S.W.2d 8, 251 Ark, 953. 
Cal.—Boseman v. Boseman, 107 Cal.Rptr. 232, 31 
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DC—Mazique v. Mazjquc, App., 206 A.2d 577, affd. 
CA., 356 F.2d 801, 123 U.S.App.D.C. 48, cert, 
den. 86 S.a. 1882, 384 U.S. 981, 16 L.Ed.2d 691. 
Fla.—Toth V. Toth, App., 228 So.2d 295. 

Ill—Warren v. Warren, 189 N.E2d 401. 40 IIlApp.2d 
286—Furth v. Furth, 283 N.E2d 102, 5 m.App.3d 
73—Volid V. VoM. 286 N.E2d 42, 6 Ill.App.3d 
386—Blowitz V. Blowitz. 289 N.E2d 52, 8 ffl. 
App.3d 25. 

Ind.—Paxton v. Paxton, App,, 420 N.E2d 1346. 
Iowa—Alberhasky v. Alberhasky, 97 N.W.2d 914. 250 
Iowa 986. 

Ky.—Boggs V. Boggs, 330 S.W.2d 118. 

^•“L^gh®nn V, Laughman, App., 170 So.2d 207. 
Miss.—Shows V. Shows. 133 So.2d 294, 241 Miss. 716. 
Mo.—Adkins v. Adkins, App., 325 S.W.2d 364—Ridg¬ 
ley V. Ridgley, App., 370 S.W.2d 679—Biggs v. 
Biggs. App., 397 S.W.2d 337-Reeves v. Reeves. 
App., 399 S.W.2d 641. 

Ncb—Abel v. Abel. 96 N.WJd 276, 168 Neb. 488- 
Reckling V. Reckling, 111 N.W.2d 627, 172 Neb. 
731—Matson v. Matson, 120 N.W.2d 364, 175 
Neb. 60—Overton v, Overton, 133 N.WJd 7, 178 
Nd). 267—Kassebaum v. Kassd>aum, 135 N.W.2d 
704, 178 Neb. 812—Read v. Read, 139 N,W,2d 
829, 179 Nd). 637—Neeman v. Neeman, 158 
N.W.2d 236. 183 Neb. 105. 

N.Y.—Kolmer v. Kolmer. 191 N.Y.S.2d 324, 19 
Misc Jd 298. 

N.C.—Vandiver v. Vandiver, 274 S.E2d 243. 50 N.C. 
App. 319, review den. 280 S.E2d 449, 302 N.C 
634. 

N.D.—Johnson v. Davis, 140 N.W.2d 703. 

W.Va.—Corbin v. Corbin, 206 S.E2d 898, 157 W.Va. 
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743. D.C—McEachnie v. McEachnie, App., 216 
A.2d 169. 

in.— Benson v. Benson, 324 N.E2d 469, 26 nLApp.3d 
50. 

Kan.-Cool v. Cod, 457 P.2d 60, 203 Kan. 749. 

Mo.—Reeves v. Reeves. App., 399 S.W.2d 641. 

Neb.—Jablonski v. Jahlonski, 114 N.W.2d 1, 173 Neb. 
544—Matson v. Matson, 120 N.W.2d 364, 175 
Neb. 60—Overton v. Overton, 133 N.W.Zd 7, 178 
Neb. 267—Kassebaum v. Kasebauin, 135 N.W.Zd 
704, 178 Neb. 812—Read v. Read, 139 N.W.2d 
829, 179 Neb. 637—Trimble v. Trimble^ 144 
N.W.2d 171, 180 Neb. 647—Mandelberg v, Man- 
ddberg, 195 N.W.2d 148. 187 Neb. 844. 

N.D.—Johnson v. Davis, 140 N.W.2d 703. 

75. Ala.—Davis v. Davis, 147 So.2d 828, 274 Ala. 
277, 1 A.LR.3d 1. 

Gilley v. Gilley, Civ.App., 414 So.2d 968—Butts 
V. Butts, Civ.App., 418 So.2d 161. 

Ariz.—Kennedy v. Kennedy, 379 P.2d 966, 93 Ariz. 
252. 

In re Marriage of Fong, App., 589 PJd 1330, 
121 Ariz. 298. 

D.C—McEachnie v. McEachnie, App., 216 A.2d 169. 
Fla.—<Juick v. (Juick, App., 400 So.2d 1297. 

Hawaii—QiffOTd v. Clift'ord, 42 Haw. 279. 

IlI.~Schwaiz V. Schwarz, 188 N.E2d 673, 27 IU.2d 
140. 

James v. James, 164 N.E2d 505, 24 IU.App.2d 
445—Warren v. Warren, 189 N.E2d 401, 40 ID. 
App.2d 286. 

Ma—Biggs V. Biggs, App., 397 S.W.2d 337. 

Neb.—Abd v. Abel, 96 N.W.2d 276, 168 Neb. 488— 
Reckling v. Reckling, 111 N.W.Zd 627, 172 Neb. 
731—Overton v. Overton, 133 N.W.2d 7, 178 Neb. 
267—Kassdwum v. Kassebaum, 135 N.W.2d 704, 
178 Neb. 8I2-4lead v. Read, 139 N.W.2d 829,179 
Nd). 637—Trimble v. TrimWe, 144 N.W.2d 171 
180 Neb. 647. 

V. Salzano, 181 AJd 414, 74 NJ.Super. 

N.y.—Kover v. Kover, 278 N.E2d 886, 29 N.Y.2d 408. 
328 N.Y.S.2d 641. 

Turecamo v. Turecamo, 186 N.Y.S.2d 318, 15 
Misc.2d 923—Yannotti v. Yannotti, 187 N,Y.S.2d 
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61, 20 Misc 2d 973—Snjder \ Snider. 196 N,Y 
S.2d 421. 

N.C —Williams v, Williams, 261 S E 2d 849, 299 N C 
174. 

N.D—Johnson v. Das is, 340 NW2d 703 
Old.—Heradon v. Herndon. 503 P.2d 545. 

Or.—Trombie> v. Trc»nble>, 357 P.2d 2S3. 225 Or 209 
Va.—RtAertson v. Robertson, 211 S.E2d 41, 215 Va. 
425 

Wis.—Hartung v. Hanung, 306 N.W.2d 16, 102 W’is.2d 
58. 

Wife Bot required to erode her oi^tal 
Fla.—in re Mamagc of Jones. App, 357 So.2d 439 
Mo—In re Mamage of Lindcnfelser, App. 596 S W.2d 
71—In re Mamage of Arnold. App., 632 S W.2d 
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76. Cal.—Dallman v Dailman, 339 P.2d 636, 170 
CA.2d 729. 

D.C—Mazique v. Maziquc. App. 206 A.2d 577, affd., 
C.A., 356 F.2d 801, 123 U.$.Aw>.D.C. 48. cert, 
den. 86 S.Ct. 1882, 384 U.S 981, 16 L Ed 2d 691. 

Iowa—In re Maskd's Marriage, 225 N.W.2d 115 

La.—Lewis v. Lewis, 404 So.2d 1230. 

Mo.—Adkins v. Adkins. App., 325 S W.2d 364—Ridg- 
ley V. Ridgley. App., 370 S.W.2d 679—Biggs v. 
Biggs, App., 397 S.W2d 337—Reeves v Reeves, 
App, 399 S.W.2d 641. 

Mont.—Tidball v Tidball, 625 P.2d 1147 

N.Y.—Brownstdn v. Brownstein, 268 N Y.S.2d 115, 25 
A.D.2d 205. 

Larkin v. Larkin. 188 N.y.S.2d 571, 19 Misc.2d 
172. 

Wyo.—Sttmn v. Storm, 470 P.2d 367, app. after remand 
489 P.2d 1167. 

77. Ala.—Davis v. Davis. 14? So.2d 828, 274 Ala. 
277, 1 A.L R.3d 1 

Butts V. Butts, Civ.App., 418 Sa2d 161. 

Cal.—In re Mamage of Neal, 155 Cal.Rptr. 157, 94 
C.A.3d 834. 

D.C—Mazique v. Mazique, App., 206 A.2d 577, aifd., 
Cj\.. 356 F,2d 801, 123 U.S.App.D.C 48, cert, 
den. 86 S.Ct. 1882. 384 U.S. 981, 16 L.Ed.2d 
691—McEaebnie v. McEachnie, App., 216 A.2d 
169—Butler v Butler, App., 239 A.2d 616. 

Fla.—Volosin v. Volosm, App., 382 So.2d 733 

Mich.—Feldman v. Feldman, 222 N.W.2d 2, 55 Mich. 
App. 147. 

Minn.—Hertz v. Hertz, 229 N.W.2d 42, 304 Minn. 144. 

Mo.—Ridgley v. Ridgley. App., 370 S.W.2d 679—Biggs 
V. Biggs, App., 397 S.W.2d 337—SchreiCT v. Schra- 
cr, App., 625 S.W.2d 644. 

Neb.—Abel v. Abd, 96 N.W.2d 276, 168 Neb. 488— 
Reckling v. Reckling, 111 N.W.2d 627. 172 Neb. 
731—Loukota v. Loukota, 128 N.W.2d 809, 177 
Neb. 355—Overton v. Overton. 133 N.W.2d 7, 178 
Nd). 267—Read v. Read, 139 N,W.2d 829, 179 
Neb. 637—Trimble v. Trimble, 144 N.W.2d 171, 
180 Neb. 647. 

N.R—Ford v. Ford, 293 A.2d 605, 112 N.H. 270. 

N.Y.—Minskoff v. Minskoff, 187 N.Y.S.2d 415, 17 
Misc.2d 718—Gnshaver v. Grishaver, 225 N.Y. 
S.2d 924. 

N,D.—JohnscHi v. Davis, 140 N.W.2d 703. 

Or.—Matter of Mamage of Stephens-Tiley, 623 P.2d 
1105, 50 Or.App. 503. 

S.D.—Wallahan v. Wallahan, 284 N.W.2d 21. 

Utah—Frank v. Frank, 419 P.2d 199, 18 Utah 2d 228. 
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78. Mo.—Ridgley v. Ridgley, App., 370 S.W.2d 679. 

79. Ala.—VaU v. Vail, Ctv.App., 360 So.2d 985, revd. 
on oth. grds. 360 So.2d 992, on remand 360 So.2d 
994—Butts V. Butts. Civ.App., 418 So.2d 161. 

Ark.—Wiles V. Wiles, 437 S.W.2d 792, 246 Ark. 289. 

D.C—Payton v. Payton, App., 187 A.2d 899. 

Ind.—Draimc v. Draime, 173 N.E2d 70, 132 Ind.App. 
99. 

lowa-Kjar v. Kjar, 154 N.W,2d 123, 261 Iowa 334. 

Kan.—Nichols v. Nichols, 349 P.2d 929, 186 Kan, 295. 


K> —Traughber \ Traughber, 454 £ W 2d 645 
La—O'Nea! v O’Vea*. .App., 394 So.2d 6Si. 

Mich —Essiinger \ Esshnger, 155 N* W 2d "G2. 9 Viich. 
Ar*.“5 ! i 

Md—Wiilcughb> V Willoughby. 2tl A.2d 452, 2£t> 
.Md 59C' 

Neb.—Abd v .Abe!, 96 NW.2d 2Tb. !b8 Neb 48S— 
Reckling v Reckling, 11! NW-2d 627. 172 Neb 
73:—Matson v Matson, 120 N.W.2d 364, 175 
Neb 60—Loukota v Loukota, 128 N W’.2d 809. 

Neb. 355—Overton \ Overton, 133 N W.2d 7, 
178 Ndj 267—Kassebaum v Kassebaum, 135 
NW.2d 704, 17S .Neb S12-Read v Read. 139 
N W.2d 829, 179 Neb 637—Tnmblc v Tnmblc, 
144 N.W.2d PI, !80 Neb. 647. 

N.C—Greene v. Greene, 190 S.E2d 258. 15 NC App. 

314. cert, alloued 191 SE2d 365, 282 NC 151. 
N.D—Johnson v Davis, 140 N W.2d 703—Rcmme! v. 

Rammd, 265 N W 2d 230 
Okl.—Kirkland v. Kirkland, 488 P2d 1222. 

W.Va—Dyer v Tsap.s, 249 S.E.2d 509 

RecriminatioB ss defense 

Md.—Renner v. Renner, 294 A.2d 671, 16 MdApp. 
143 

N.Y.—Taylor v Taylor. 430 N.Y.S.2d 29. 
Miscondnet bo bar to relief 
N.Y.-Taylor v. Taylor, 430 N.Y.S.2d 29 
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80. Ala.—Davis v. Davis, 147 So.2d 828, 274 Ala. 
277, 1 A L.R,3d 1 

Henry v Henry, Civ.App., 411 So.2d 797. 
Ark.—Bower v. Bower, 476 S.W.2d 8, 251 Ark. 953. 
CaL—Cardew v. Cardew, 13 Cal.Rptr. 620, 192 C.A.2d 
502—Nunan v. Nunan, 46 Cal.Rptr 443, 236 
C.A.2d 838—Simon v. Simon, 67 CalRptr. 317, 
260 C.A.2d 626. 

Conn.—Hotkowski v. Hulkowski, 328 A.2d 674, 165 
Conn. 167—Sands v Sands. 448 A.2d 822, 188 
Conn, 98, cert, dca 103 S.Ct. 792, 459 U.S. 1148, 
74 L.Ed.2d 987. 

D.C.—Mazique v. Mazique, App., 206 A.2d 577, affd., 
CA., 356 F.2d 801, 123 U.S.App.D.C. 48, cert, 
den. 46 SCt. 1882, 384 U.S. 981, 16 L.Ed.2d 691. 
Fla.—Williamson v. Williamson, 367 So.2d 1016. 

Ga.—Bryan v. Bryan, 251 S.E2d 566. 242 Ga. 826. 
Kan.—Saint v. Saint, 411 P.2d 683, 196 Kan. 330. 
Ky.—Clark v. Clark, 425 S.W.2d 745. 

La.—Favrot v, Barnes, Ajj^., 332 So.2d 873, writ den.. 
Sup. 334 So.2d 436. ravd. on oth. grds. 339 So.2d 
843, cert. den. 97 5.0. 387, 429 U.S. 961,»50 
L.Ed.2d 329, ccn. den. 97 S.Ct. 2922, 431 U.S. 966, 
53 L.Ed.2d 106!—Honley v, Honley, App. 2 Cir., 
416 So.2d 631. 

Md,—Mays v. Mays, 192 A 2d 80, 232 Md. 122—Keys 

V, Keys, 247 A.2d 282, 251 Md. 247—Flanagan v. 
Flanagan, 311 A.2d 407, 270 Md. 335. 

Renner v. Renner, App., 294 A.2d 671, 16 Md. 
App. 143. 

Minn.—Johnston v. Johnston, 158 N.W^.2d 249, 280 
Minn. 81. 

Mo,—Biggs V. Biggs, App., 397 S.W.2d 337—Reeves v. 

Reeves, App.. 399 S.W.2d 641. 

NJ.—Lynn v. Lynn. 398 A.2d 141, 165 N.J.Super. 328. 
N.Y.—Giannola v. Giannola. 441 N.Y.S.2d 341, 109 
Misc.2d 985. 

N.C.—Sauk V. Sauls, 213 S.E2d 425, 25 N.CApp. 468. 
affd. in part, remd. in part 218 S.E.2d 338. 288 
N,C 387, 

N.D.-Hegge v. Hegge, 236 N.W.2d 910, 

Wis.—Tonjes v. Tonjes. 128 N.W2d 446, 24 Wis.2d 

120 . 

CoBiparatiYe guilt, etc. 

Cal.—Nunes v. Nunes, 41 Cal Rptr. 5, 396 P.2d 37, 62 
C.2d 33. 

De Santo v. De Santo, 328 P.2d 463, 162 CA.2d 
126—Elam v, Elam, 83 Cal.Rptr. 275, 2 CA.3d 
1013, 

Ky.—Goetz v. Goetz. 341 S.W.2d 249. 

W.Va.—Peremba v. Peremba, 260 S.E2d 289, 163 

W. Va. 741, app, after remand 304 S.E2d 880. 
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Period coBsidered 

Ark—.Nansi v Nan«. 545 SW2d 620. 233 Ark 525 
Marital faalt aot considered 
Cai—Boseman v Boseman, 107 CalRptr 232, 3! 
CA.3d 372, 

Fault releraiit issue 

Md—Rhoad v Rhoad, 318 A 2d 551, 21 MdApp 147, 
revd. OB oth grds. 330 A.:d 192, 273 Md. 459. 
N.R—Baker v Baker, 421 A 2d 998. 120 N.H. 645. 
W.Va—Hayitts v. Haynes. 264 SE2d 474. 164 W.Va. 

426-Percmba v Peremba, 304 S E2d 880. 

Fault of both parties 

NY—Zagarow v. Zagarow, 4.10 N.Y.S.2d 247, 105 
Miscld 1054 

Okl.~Kiddie V Kiddie, 563 P.2d 139, 85 A.LR.3d 977. 
Finding of fault uBBCccsBary where divorce 
based on irreconcilabie differences 
W Va.—Kinney v Kmney, 304 S.E.2d 870. 

Fault not prmiuisite 

W.Va.-Crutchf»Id v. Crutchfield, 302 S.E.2d 76, 

80.5. Fla.—Whitehead v. Whitehead, App.. 189 So.2d 
397. 

Neb—Abel v. Abel, 96 NW.2d 276, 168 Neb. 488. 
El—Adoption of L, 373 A.2d 799, 118 R.I. 316. 
Savings accounts 

Ga.-FelleTS v. Fellers, 156 S.E2d 34, 223 Ga. 422. 
Support obligation for others 
Ala.—Lloyd v. Lloyd, Civ., 292 So.2d 668, 52 ARApp. 
374. 

Transfer of assets 

Iowa—In re Marriage of Cerven, 335 N.W.2d 143. 
80.10, N.J.—Winter v. Winter. 393 A.2d 593, 162 
N.J.Supcr. 456 

The relative merits* of the personal 
lives of the parties involv^ have been 
held factors not to be considered in 
determining the amount of alimony to 
be allowed.®® 

80.15. Fla.— Olsen v. Olsen, App., 158 So.2d 775. 
Conduct not for jury consideration 
Ga.—Hall v. Hall, 141 S.E.2d 400, 220 Ga. 677—Har- 
per v. Harper, !4l S.E.2d 403, 220 Ga. 770— 
McCurry v. McCurry, 155 S.E2d 378, 223 Ga. 
334—DuPree v. DuPree, 159 S.E2d 708. 224 Ga. 
52. 

Moral rectitude 

Mass.—Partridge v. Partridge, 436 N.W’.2d 447, 14 
Mass.Ap^. 918. 
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81. III.—Gan v. (jan. 404 N.E2d 306,38 ni.Dec 882, 
83 IIl.App.3d 26S. 

In Wisconsin 

(1) Wis.—Sholund v. Sioiund, 148 N.W.2d 726, 34 
Wis.2d 122. 

Alimtmy award impermissible 
N.C.—Brown v. Brown, 204 S.E2d 534, 21 N.CApp. 
435. 

Tenn.—Daves v. Daves. App., 576 S.W.2d 4. 

Alimony may not be given in lieu of property 
division 

W'ash.—Dreyer v. Dreyer, 519 P.2d 12, 10 Wash.App. 
624. 

Deemed property division 
Tea,-In re Jackson’s Marriage, CivJkpp., 506 S,W.2d 
261, enr. dism. 

Wash.—Dreyer v. Dreyer. 519 P.2d 12, 10 WasEApp. 
624. 

Alimony and divisfam of property incinded 
Ohio—Popovic V. Popovic, 341 N.E2d 341, 45 CHmo 
A pp.2d 57. 74 0,0.2d 94. 

82. III.—Rich V. RicE 322 N.E2d 610, 24 IEApp.3d 
1083. 

Iowa—In re Campbell’s Marriage, 204 N.WJd 638. 
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Alimony ai substitute for interest in nonmaritnl 
property error 

Ark.->BeU[nfer ^ Belanger, 63^SW.2d 5S-, r6Ark 
522 

84 Cal—Perr> \ Perrj, "6 Cal Rptr 212, 270 
CA2d 769 

ni.-RKh V Rich, 322 N E2d 6!0. 24 III App3d 1083 
La.—Hardy v Hardy, App, 214 So.2d 231—Niccrflc \ 
Nicofie. App, 308 So 2d 37^ 

Amount nffected by allocation of property 

ri^ 

iowB—Schantz v Schaniz, 163 N W.2d 398 

85 Fla,—Hamson v Hamson, App, 115 So,2d 
Neb—SulHvan v Sulkvan, 224 N W2d 542, 192 Neb 

841 

Or,-Matter of Mamage of Hinnchs, 588 P 2d 130, 37 
Or.App. 833. 

Wyo —aggerstaff % BiggerstafT. 443 P 2d 524 
Partknlar fKts held to warrant denial 
(3) Other facts. 

Ala.—Meyers v. Meyers, Cis.. 318 So 2d 725, 55 Ala. 
App 697. 

Iowa—In re Peterson's Mamage. 227 N.W,2d 139. 
La.—Dervssy v Derussy, App., 175 So.2d 15 

Mo.—In re Mamage of J-H-M-, App.. 544 

SW.2d 582. 

Wis.—Kronforst v. Kronforst, 123 N.W.2d 528, 21 
Wis.2d 54. 

The courts should be encouraged to 
grant a property disposition rather 
than alimony.*^ ’ 

853. Alaska-Messma v. Messtna, 1978, 583 P.2d 
804—Malone v Malone. 587 P.2d 1167. 

863. Ky.—Brada v Bvoida, 388 SW.2d 617. 

Miss.—Shows V. Shows, 133 So.2d 294, 241 Miss. 716. 
N.Y.—Rosen v. Rosen. 193 N.Y.S2d 29, 18 M»sc.2d 
257, affd. 199 N Y.&2d 435. 10 A.D.2d 818. 

Pa.—Markky v. Markley, 218 A.2d 84, 207 Pa.Super. 
294. 

Wis.—CJ3. cited in Wetzel v. Wetzel 150 N.W.2d 
482, 486, 35 Wis.2d 103. 

Income taxes 

La.—Roberts v. Roberts, App., 145 So.2d 669—Drape- 
kin V. Drapekin, App., 185 So.2d 90. 

Copjectiiral tax consequences not considered 

S.D.—Wallahan v. Wallahan. 284 N.W.2d 21. 

§ 233(2). -Circumstances In¬ 

volving Husband 
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8630. Fla.—Connor v. Connor. App., 372 So.2d 130. 
ni.— In re Marriage of Pruitt, 428 N.E2d 732, 57 
IllDec. 182, 101 IU.App.3d 755. 

Me.—CJ5, cited in Strater v. Strater, 196 A.2d 94,99. 
159 Me. 508. 

N.Y.-Vought V. Vought, 195 N.y.S.2d 521, 22 Misc. 
356. 

Need for support 

NJ,—D'Arc V. D’Arc, 395 A.2d 1270, 164 NJ.Super. 
226, affd. 421 A.2d 602, 175 NJ,Super. 598, cert, 
den. 101 S.a. 2049,451 U.S. 971,68 L.Ed.2d 350. 
RefessI not error 

Neb.—Essex v. Essex, 238 N.W.2d 235. 195 Nd>. 385. 

Hosband^ nuscoBduct 

N.Y.-Wood V. Wood, 428 N.Y.S.2d 136, 104 Misc.2d 
109. 

87, Alaska-^rumc v. Cnune, 378 P.2d 183, 

Fla.—Taylor v. Taylor, App., 378 So.2d 1351 
La.—Dcnbo v. Denbo, App., 345 So.2d 1257. 

NJ.—D'arc v. D’aro, 395 A.2d 1270, 164 NJ.Super. 
226, affd. 421 A.2d 602, 175 NJ.Supcr. 598, cert, 
den. 101 S.Ct. 2049,451 U.S. 971,68 LEd.2d 350. 
Aduherons actiyitfes 

Fh.—McCtelland v. McClelland, App., 318 So.2d 160. 


88 Ind -Boshouf v Boshonig, 267 N E2d 555, 148 
IndApp 496 

883 La.—Bernard \ Broussard. App., 128 So.2d 

Mo—Landreth v Landrcth. Ars, 326 S.W.2d 128 
W’ Vi.~D>er % Tsapa, 249 S E2d 509 
89. Wanton and widted conduct 
Ala—Pyan Ryan, 104 So 2d 700, 267 AU 677— 

Isom V Isom, !43 So 2d 455. 273 Ala. 599-Davis 
^ DnvTs. 147 So 2d 828. 274 Ala. 277, I A.L.R 3d 
1— Sides V Sides, 221 So.2d 677, 284 Ala. 39. 
89.15 Cal—Millington v Millington, 67 Cal.Rptr. 
128. 259 CA_2d 896 

NC—Williams v WiUiams, 261 SE.2d 849. 299 N.C. 
174. 

Penalty for social misconduct held not autho¬ 
rized 

Cal.—Lakenan %. Lakenan, 64 Cal Rptr. 166, 256 
C.A.2d 615 
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8930. Conn.—Chnstimi v Christoni, 239 A2d 533, 
156 Conn. 628 

Hawaii—Richards v Richards. 355 P.2d 188, 44 Haw. 
491 

Ky.—Hum V. Hunt, 394 S W.2d 743 

Mont—Green v. Green, 593 P.2d 446, 181 Mont. 285. 

§ 233(3).-Resources and 

Ability to Pay 

90. Anz.—Kennedy v. Kennedy, 379 P.2d 966, 93 
Ariz. 252—Blitz s. Bntz, 389 P.2d 123, 95 Ariz. 
247. 

Porreca v. Porreca, 446 P.2d 500, 8 Ariz.App. 
394, app, after remand 476 P.2d 684, 13 Ariz.App. 
340—Aliprandini v Atiprandhti, 455 P.2d 472, 10 
Ariz.App. 23—Hofstra v. Hofstra, 474 P.2d 869, 13 
Ariz.App 150. 

Cal.—Strohm v, Slrohm, 5 CaLRptr. 884, 182 CA.2d 
53. 

D.C.—McEachnie v. McEachnic, App., 216 A2d 169. 
Fla.—Latta v. Latta, App., 121 So.2d 42—Sanders v. 
Sanders, App., 125 So.2d 916—Amngton v. Ar- 
nngton. App.. 150 So.2d 473—Pendleton v. Pendle¬ 
ton, App., 189 Sa2d 499-Gordon v. Gordon, 
App,, 192 So.2d 514—Hanzelilc v. Hanzelik, Appi, 
2M So.2d 116—Escobar v. Escobar, Ar)., 300 
So.2d 702—Collins v. Collins, Aj^., 323 So.2d 583. 
Ga—W alton v. Walton. 135 S.E2d 886, 219 Ga. 729. 
UL—Chahners v. Chalmers, 175 N.E2d 613, 31 lU. 
App.2d I. 

Iowa—Free! v. Fred, 112 N.WJd 371, 253 Iowa 327. 
Ky.—Hunt v. Hunt, 394 S.W.2d 743. 

La.-Gilbert v. Hutchinson, App., 135 So.2d 283—Mis- 
ko V- Capuder, App., 147 So.2d 661—Wilson v. 
Wilson, App., 157 Sa^ 590—Lucas v. Lucas, 
App., 157 So.2d 615. 

Me.—CJJS. dted la Strater v. Strater, 196 A.2d 94,99, 
159 Me. 508. 

Md.—Mays v. Mays, 192 A.2d 80, 232 Md. 122—Pet v. 

Pet, 209 A.2d 572, 238 Md. 492. 

Mich.—Hoffman v. Hoffman, 158 N.W.2d 78, 9 Mich. 
App. 715. 

Minn.—Holmes v. Holmes, 96 N.W Jd 547, 255 Minn. 
270. 

Mo.—LeBeau v. LeBeau, App., 366 S.W.2d 515—Weiss 
V. Weiss, App., 392 S.W.2d 646. 

N.Y.—Brant v. Brant, 220 N.Y.S.2d 643, 23 Misc.2d 
646—Grishaver v, Grishaver, 225 N.Y.S.2d 924. 
N.D.—Nastrom v. Nastrora, 284 N.W.2d 576. 

Ohio—Campbell v. Campbell 244 N.E2d 525, 17 Ohio 
App.2d 87. 

Or.—Chipman v. Chipman, 406 P.2d 150, 241 Or. 393. 
Pa.—Birl v. Biri, 49 Dd. 104. 

Utah—Ring v. Rmg, 511 P.2d 155, 29 Utah 2d 436. 
Va.—Taylor v. Taylor, 121 S.E2d 753,203 Va. 1—Gra- 
mdspacher v. Gramdspacher, 134 S.E2d 285, 204 
Va. 839—Canavos v. Canavos, 139 S.E2d 825, 205 
Va. 744, 14 A.L.R.3d 495. 


27A CJS 194 


Wash—Morgan v. Morgan, 369 P.2d 516, 59 Wash.2d 
639—Endres v. Endres, 380 P.2d 873, 62 Wash.2d 
55—Hogberg v. Hogberg, 393 P.2d 291, 64 
Wash.Zd 617—Dickison v. Dickison, 399 P.2d 5,65 
Wash.2d 585—Edwards v. Edwards, 400 P.2d 303, 
65 Wash.2d 904. 

Wis—Besaw v. Besaw. 279 N.W.2d 192, 89 Wis.2d 509. 

Punishment not intended 

Mo.—Jeans v. Jeans, App., 348 S.W.2d 145. 
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91. Ark.—Sutton v. Sutton, 587 S.WJd 67, 266 Ark. 
451. 

Mass.—Senno v. Serino, 380 N.£.2d 1323, 6 Mass.App. 
926. 

N.Y.—Kolmer v. Kolroer, 191 N.Y.S.2d 324, 19 
Misc.2d 298. 

At time of decree 

Md.-Chalklcy v. Chalkley, 215 A.2d 807,240 Md. 743. 

Mo.—Biggs V. Biggs, App., 397 S.W.2d 337. 

92 Ind.—McDaniel v. McDaniel 201 N.E2d 215, 
24S Ind. 551. 

N.Y.—Shay v. Shay, 294 N.Y.S.2d 1011, 30 A.D.2d 
980-BerIin v. Berlin. 321 N.Y.S.2d 511, 36 
A.D.2d 763, app. dism. 272 N.E2d 339,28 N.Y.2d 
986, 323 N.Y.S.2d 840. 

Or.—Matter of Marriage of Vinson, 616 P.2d 1180, 48 
Or.App. 283. 

Pension 

Ill.—In re Marriage of Meyer, 430 N.E2d 610, 58 
IllDec. 578, 103 ni.App.3d 44. 

Wash.—Edwards v. Edwards, 444 P.2d 703, 74 
Wash.2d 286. 

93. Likelihood of inheritance 

(3) Other matters. 

Cal—Whimey v. Whitney, 330 P.2d 947, 164 C.A.2d 
577. 

Ky.—Walden v. Walden, 486 S.W.2d 57. 

Ohio—Clarke v. Clarke. App., 188 N.E2d 619, recon¬ 
sideration den. 188 N.E2d 624. 

Or.—Jdmson v. Johnson, 419 P.2d 28, 245 Or. 10. 

93.5. Aiiz.—Spector v. Spector, 496 P.2d 864, 17 
Ariz.App. 221. 

93.10. Ill—Hudspeth v. Hudspeth, 258 N.E2d 584, 
122 IIlApp.2d 341. 

Refusal to work 

La.—Favrot v. Barnes, App., 332 So.2d 873, writ den.. 
Sup., 334 So.2d 436, revd. on oth. grds. 339 So.2d 
843, cert. den. 97 S.Ct. 387, 429 U.S. 961, 50 
L.Ed.2d 329, cert. den. 97 S-Ct 2922, 431 U.S. 966, 
53 L.Ed.2d 1061. 
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95. Ala.—Whitfield v. Whitfield, 218 So.2d 146, 283 
Ala. 433. 

Fla.—Mack v. Mack, App, 112 So.2d 861—Howard v. 
Howard, App., 118 So.2d 90—Gaer v. Gaer, App., 
168 So.2d 789. 

Ill—Page V. Page^ 178 N.E2d 129, 32 IU.App.2d 422— 
Warren v. Warren, 189 N.E.2d 401, 40 lll.App.2d 
286. 

Ind.—Miller v. MUIer, 256 N.E.2d 589, 146 IllApp. 
455. 

Ky.-Qualls v. Qualls, 384 S.W.2d 324—McLaughlin v. 
McLaughUn, 405 S.W.2d 22—Martin v. Martin, 
445 S.W.2d 702. 

Miss.—Pierce v. Pierce, 267 So.2d 300. 

N.a— Calderwood v. Calderwood, 296 A.2d 910, 112 
N.H. 355, cause remd. 327 A.2d 704, 114 N.H. 
651, app. after remand 345 A.2d 166, 115 N.H. 
550. 

N.Y.—Brownstein v. Brownstein, 268 N.Y.S.2d 115, 25 
A.D.2d 205. 

C^.—Seelig v. Seelig, 460 P.2d 433. 

Or.—Daly v. Daly, 472 P.2d 850, 3 Or.App. 130. 

Tangible property 

Ky.—Justice v. Justice, 421 S.W.2d 868. 

Oipital assets 

Fla.—Knight v. Knight, App., 205 So.2d 353. 
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Not sole factor 

K) —Long V Long. 416 S W 2u 35L 
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96 FU.—Milander v Milander, App, 208 So 2d £"6 
98. Fla.—Ho^crd v. Howard, App., 118 So 2d 90 
Neb—Tnmble v. Tnmble, 144 NW.2d 171, 180 Neb 
647. 

99,i. Corpus of trust immaterial to standard of 
liring of marriage ignored 
Colo.—Brown v. Brown, App, 473 P.2d 985 

1. Ga.—Mulcay v. Mulcay. 154 S.E2d ec,7. 223 Ga 
309. 

Poppcll V. 0‘Quinn, 205 S.E2d 509, 151 Ga. 
App 223. 

Neb.-McKinIey v. McKinley, 157 NW.2d 405. 182 
Neb. 819. 
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4. Fia.—CJ^. dted ia Tbompson v Tnompson. 325 

So.2d 480, 482. 

Minn.—Boiknbach v. Bcllenbach. 175 N W 2d 148, 2&S 
Mum. 418. 

5. Ky.—Casper v. Casper, 510 S W.2d 253. 

S.D,—CJ,S. dted ia Miller v Miller, 157 N W 2d 55”. 
540, 83 S.D 227. 

Rale inapplicable because of delay in entering 
decTM 

S.D.—Miller v. Miller. 157 N W.2d 537, 83 S.D 227 

10. U.S.—Bematschke v. US.. 364 F2d 400. r6 
Cta 1234. 

Ala.—White v. White, 180 So 2d 2''7, 278 Ala. 6S2. 
F!a.-Mack v. Mack, App.. 112 So.2d 861. 

Ga.—Johnson v, Johnson, 139 S.£.2d 489, 220 Ga 461 
Ill.—Warren v. Warren, 189 N.E2d 401, 40 Ill App.2d 
286. 

Ky.—McLaughlin v. McLaughlin, 405 S.W.2d 22. 

Md.—Bowis V. Bowis, 267 A.2d 84, 259 Md. 41. 

Minn.—Ruprecht v. Ruprecht. 96 N W.2d 14, 255 
Minn. 80. 

C^.—Matter (rf Marriage of Franzke, 637 P.2d 595, 292 
Or. 110. 

Rennebohm v. Rennebohm, 472 P.2d 835, 3 
Or.App. 107. 

Income at time of trial 

Md.—Kapneck Kapneck, 201 A.2d 798, 23S Md. 

366. 

Wis.—^Jordan v. Jordan, 171 N.W.2d 385, 44 W'is.2d 
471. 

Bonus payments considered 
N.Y.—Tcdrow v. Tcdrow, 319 N.y.S.2d 785, 36 A.D,2d 
686 . 
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11. Ala.—Lott V. Lott, Civ.App., 440 So.2d 1090. 
N.M.—Miller v. Miller, 632 P.2d 732, 96 N.M. 497. 
Penrion 

Mo.—Robbins v. Robbins, 463 S.W.2d 876. 

Military pension 

S.C—Brown v. Brown, 302 S.E.2d 860, 279 S.C. 116. 
Wash.—Roach v. Roach, 432 P.2d 579. 72 Wash.Zd 
144—^Mose V. Mose, 480 P.2d 517, 4 Wash.App. 
204. 

Income fttHn corporation which was community 
property not included 

La.—Malone v. Malone, App., 243 So.2d 100, affd. 257 
So.2d 397, 260 La. 759. 

Military retirement pay as subject to privity division 
see infra § 294(1). 

Disability income 

Aik.—Cochran v. Cochran, 644 S.W.2d 635, 7 Ark. 
App. 146. 

12. Va.—Taylor v. Taylor, 121 S.E2d 753, 203 Va. 1. 

13. (2al.—Millington v. Millington, 67 CaI.Rptr. 128. 
259 CA.2d 896. 

Fla.—Terry v. Terry. App.. 126 So,2d 890—Fleming v. 
Fleming, App., 177 So.2d 384—^Dash v. Dash, 


Ap? Sl'Zz app afre* rerrand Vfc Sc. Zi 
545 

Ga—Gordon ^ Gcrdon 2i* SE2d 52&. 244 Ga i: 
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16.5 Mo—Btggi * Biggs, App. 397 SW2d 537 
17,15. Deductions held improper 
La —D.“apeksn v Drapekin, Af^. 185 So.2d 9C 
17.20 Ga-Wdls W.ils, 11! SE Id 355, 215 Ga. 
556 

Iowa—CJ.S. cited in In re Murray’s .Marriage, 213 
N W 2d br. 660 

N Y —CJjS. ated in Brodersca v Brodersoa. 291 N Y. 

S.:d 892. 30 A.D 1^1 675, £93 
Pa.—Reismger Rcisinger, 471 A.2d 544, 324 Pa.Su- 

per 223. 

17 J5 L:.-HaU s Hali. rs NE.2d 602, 31 Ill. 

App.2d "0. 

18 Cal.—EiliClt \ Elliott, 328 P2d 291, 162 C-A.2d 
350 

K\.—Walden v Waiden, 486 SW2d 57 
.Md —Pet V Pet. 209 A 2d 572, 238 Md. 492 

Flood V Flood, 295 A.2d 784, It Md.App. 280. 
Mo —Weiss V. Weiss, App, 392 S W’.2d 646. 

Neb—Hoffmann Hoffmann, 197 N.W.2d 373. 188 
Neb 408 

\ Y.—Brownstein v Brownstetn. 268 N.Y.S 2d 115, 25 
A D.2d 205—Howland v. Howland. 274 N Y.S.2d 
412, 26 AD 2d 899 

Pa —Schaeffer v ScharfTer, 10 Lebanon 65. exceptions 
dism. 10 Lebanon 201—^Uccellin* v Uccellmi, 112 
PL.J. 491 

At time of trial 

Md—Lewis V. Lewis, 149 A.2d 403, 2!9 Md. 313. 
Wis.—Radandt v Radandt, 140 N W.2d 293, 30 Wis 2d 
108. 

Retained earnings of controlled corporation not 
attributed to husband 

Md—Quinn v. Quinn, 276 A.2d 425, 11 Md.App. 638. 
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19. U.S.—Poc V. Poe, C.A.Virgin Islands, 409 F.2d 
40, app. after remand 452 F.2d 999. 

.Anz.—In re Marriage of Foster, App., 608 P.2d 785, 
125 Anz. 208. 

Cal.—Elliott V. Elliott, 328 P 2d 291. 162 C.A.2d 350- 
Millington v. Milimgton, 67 CalRptr. 128, 259 
C.A.2d 896. 

Colo.—CJ,S. dted In Rapson v. Rapson, 437 P.2d 780, 
782, 165 Colo. 188. 

Fla.—Bob V. Bob. App., 310 So.2d 328. 

Ga.—Wills V, Wills, 111 S.E2d 355, 215 Ga. 556. 
Hawaii—Gifford v. Gifford, 42 Haw. 279, 

Ind.—Boshonig v. Boshonig, 267 N.E.2d 555, 148 Ind. 
App. 496. 

Kan.—Nichols v. Nichols, 349 P.2d 929, 186 Kan, 295 
Ky.—^Halcomb v. Halcomb, 337 S.W.2d 32. 

Mo.—Foster v. Foster, App., 537 S.W.2d 833. 

Neb.—^Sowder v. Sowder, 136 N.W.2d 231, 179 Neb. 
29—Tnmble v.’Tnrable, 144N.W.2d 171, 180 Neb. 
647—Stevens v. Stevens, 167 N.W.2d 761. 184 Neb. 
370. 

Nev.—Rosenbaum v. Rosenbaum, 471 P.2d 254, 86 
Nev. 550. 

N.Y.-Nocilla v. Nociila, 212 N.Y.S.2d 654. 

Brownstein v. Brownstein, 268 N.Y.S.2d 115, 25 
A,D.2d 205. 

N.C,—CJ.S. dted in Bowes v. Bowes, 214 S.E2d 40, 
45. 287 N.C. 163. 

Ohio—Daniels v. Daniels, App., 185 N.E2d 773. 
Okl.—Henley v. Henley, 428 P.2d 258. 

Or.—Matter of Marriage of Belka, 599 P.2d 1167, 41 
Or.App. 485, 

Pa.—Appleton v. Appleton, 155 A.2d 394, 191 Pa,Su- 
pcr. 95. 

Com. V. Baugber, 1 Adams LJ. 172—Hendel v, 
Hendcl, 109 P.LJ. 199—Uccellini v. Uccdlini. 112 
P.L.J. 491—Schaeffer v. Schaeffer, 10 Lebanon 201. 
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Va~T 2 *kr Ts*lcr, ^ZlSlZi 753. 133 Va I-Ca- 
SE.2d 825, 2Z5 Va. 744. 14 

A.L R.3d 4Cf 

Wash—Stacy v Staej, 4:4 P:d "«?: 68 Wash 2d 5*^3 
^ :s —Kn-tsrr. ^ Kr.uis^tn. 1! I N-W,2d 905, 15 Wis 2d 
:i5 

Past earnings as basis 

‘ 1) Other Matements 

Mo -Weiss s Weiss. App, 392 S W :d 646 

Disinclinatitm to work 

t!) NY-Viught s Vougfct, 195 NY.S2d 521, 22 
Misc 356 
(•; Other matters, 

U—Ward v Ward, 339 Sc 2d 839. 

NY-Saltzman s. Salizman, 388 N.Y-S2d 605, 54 
A.D.2d 86 i 

Pa.—.Appleton v Appleton, 155 A.2d 394, !9i Pa5u* 
per 95. 

Alimony based on earning capacity 

NY-In re Bernstein's Estate, 203 N.Y.S.2d 191, 25 
Misc.2d 717, app dism. csjnditionaliy 214 N Y S2d 
238. 239, 12 A.D.2d 5S2 

Limitation on rule 

Cal.—Philbin v Philbin. 96 Ca! Rptr. 408, 19 CA.3d 
115 

Temporary unemployment does not preclnde 
award 

Ga.—Mack v Mack, 217 SE2d 2-’8, 234 Ga. 692. 
Voluntary impoverishment 
Md-Link Link, 371 A.2d 1146 35 MdApp. 684. 
N.Y —Lieberman v. Lieberman, 394 N,Y.S.2d 735, 57 
A.D.2d 918. 

No requirement to consider capacity if em> 
ployed differently 

Conn —Fucci v. Fucci, 425 A,2d 592, 179 Conn. 174 

Husband unemployed 

Cal.—In re Marriage of Johnson, 184 Cal Rptr. 444,134 
C.A.3d 148. 

Alimony awarded to hnsband 

Fla.—Werk v. Werk, App. 4 Dist., 416 So.2d 483. 
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20. Fla.—Carmody v. Carmody. Aj^., 230 So.2d 40. 
20,5. Anz-—Henning Henning, 362 P.2d 124, 89 

Ariz. 330. 

Cal—In re Mamage of Marx, 159 CaI.Rptr. 215, 9" 
C.A.3d 552. 

Kan.—Nichols v, Nichols, 349 P.2d 929, 186 Kan. 295. 
Ky.—Martin v. Martin, 445 S.W.2d 702 
Ohio—Clelland v. Clelland, 166 N.E2d 428, 110 Ohio 
App. 546. 

21. Pa.—Moore v. Moore, 181 A.2d 714, 198 Pa.Su- 
per. 349. 

§ 233(4).-Other Circum¬ 

stances 

22,50. Colo.—Boyer v. Boyer, 366 P.2d 661, 148 
Colo. 535 

Fla.—Milander v. Milander, Ar)., 208 So.2d 876. 
Ga.—Reynolds v. Reynolds, 123 S.E2d 115, 217 Ga. 
234. 

III.—James v. James. 152 N.E.2d 582, 14 Ill2d 295, on 
remand 164 N.E.2d 505. 24 IllApp.2d 445. 

Me.—CJil. cited in Strater v. Strater, 196 A.2d 94, 99, 
159 Me. 508. 

Mo.—In re Marriage of Galloway, App., 547 S.W2d 
193. 

Ohio—^Lira v. Lira, 428 N.£.2d 445, 68 Ohk> App.2d 
164, 22 0.0.3d 231. 

Wis.—Knutson v. Knutson, 1 ll N W.2d905. 15 Wis2d 
115. 

Costs and expenses 

Ky.—Hall v. Hall, 380 S.W.2d 231. 

Parental gifts in husband’s estate 

Ky.—Hall v. Hall, 380 S.W.2d 231, 
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22J5 Cok) ‘-Bock v Bock, 39C P 2d 956. !54 Cdc 
408. 

FUl—H oward % Howard, App, 118 So 2d 9C 
Giu~Re>iirfds V Re)TK>kfe, 123 S.E2d 115, 217 Ga. 
234 

K> —Fnncuco % Francaco, 331 S W.2d 279 
La.'->Koon ICooo. App., 271 So 2d 893 
Maas.-Hillery v Hilko, 173 N E2d 269, 342 Maas. 
371 

N.Y —Gnshaver v Graver, 225 N Y.S 2d 924 
23 Neb.-Tnnibk v Tnmblc. 144 NW2d 171. 180 
Nob 647. 

N.C—Swink V Swink, 169 SW.2d 539, 6 NCApp 
161 
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24, Ind.-Temple v Temple, 328 N.E2d 227. 164 
IiKi.App. 215. 

La.—Drapdua v. Drapdan, App., 185 So.2d 90. 

N.Y.—Orenstan v. Orensteui, 275 N.Y.S.2d 33. 26 
A.D.2d 928, alfd. 236 N.E2d 638, 21 N.Y 2d 892, 
289 N,Y.S.2d 409. 

S.C—Graliam v Graham, 171 S.E2d 704, 253 S.C. 

486. . 

Anz.—McGbmcD v. McCJeimen, 464 P.2d 982, II 
Am.App. 395. 

m.—Hudspeth v. Hudspeth, 258 N.E2d 584. 122 Ill 
App.2d 341. 

N.Y.—CJJS. cited ia Miaskoff v. Mioskoff, 187 N.Y. 

S.2d 415. 418, 17 Misc.2d 718. 

S.D.-CJ5. cited ia Miller v. Miller, 157 N.W.2d 537. 
540. 83 S.D. 227. 

AaanBptkn of other obUgstkws imnitterial 

La.—Hicks V. Hicks. 147 So.2d 750. 

25 Mont.—In re Marriage oS Jcvgensen, 590 P.2d 
606. 180 Mont. 294. 

26. N.Y.-CJ,S. cited ia Minskoif v. MinskofT. 187 
N.Y.$.2d 415,418, 17 Misc.2d 718. 

S.D.—CJ& cited ia Miller v. Miller. 157 N.W.2d 537, 
540. 83 S.D. 227. 

27. Fk.—Lyons v. Lyons, App-, 208 So.2d 137. 
Awtrd for child support as fKtor 

CaL— Hansen v. Hansoi, 43 Cal.R{^r. 729, 233 C.A.2d 
575. 

No obligitkHi to sopport 

N.Y.-Sddin v. Seldin, 284 N.Y.S.2d 679, 55 Misc.2d 
187. 

273. Ark.-Watson v. Watson, App., 608 S.W.2d 44, 
271 Ark. 294. 

27.10. m.—Tan v. Tan. 279 N.E2d 486,3 ni.App.3d 
671—In re Marriage of Belluomini, 432 N.E2d 
958, 60 lEDec. 59, 104 m.App.3d 301. 

27.15. N.Y.—^Maram v, Marum, 170 N,Y5.2d 185, 
10 Misc.2d 695, revd. on otE grds. 180 N.Y.S.2d 
229, 7 A.D.2d 654. 

§ 233(5). -Circumstances In¬ 

volving Wife 

28. Ala.—Owens v. Owens, 201 So.2d 396, 281 Ala. 
239. 

Gdo.—Milbora v. Milborn, App., 500 P.2d 143. 

Fla.—Burger v. Burger, 166 So.2d 433, oonf. to 166 
Sa2d 694. 

Seville v. Beville, App. 4 Dist., 415 Sa2d 151. 
Ga.—Warner v. Warner, 218 S.E2d 29, 234 Ga. 757. 
Ky.—CawQod v. Cawood. 329 S.W.2d 567—Adamscm 
V. Adamson, 380 S.W.2d 278—Biyant v. Biyant, 
459 $.W.2d 773. 

La.—Kendrick v. Kendrick. 106 So.2d 707, 236 La. 

34—Wagner v. Wagiwr, Ak>., 248 So.2d 96. 

Me.—CJJ5. cited in &rater v. Strater, 196 A.2d 94. 99, 
159 Me. 508. 

Mass.—Lynch v. Lynch, 360 N.E2d 661, 5 Mass.App. 
167. 

Minn—Borehert v. Borchert, 154 N.W.2d 902, 279 
Minn. 16. 

Mo.—Rasmussen v. Rasmussen, App., 627 S.W.2d 117. 
N.Y.-ChtareIlo v. ChianUo, 381 N.Y.S.2d 156, 51 
A,D,2d 1089. 


AbudouBeot 

DC—MazKjue v Maziqoe, CA, 356 F2d 801, 123 
C S App D C 48. cert den. 86 S a 1882, 384 U.S 
981, 16 L-Ed.2d 691 

La.—Fitch V FitcE App 5 Cir, 417 So 2d 520. 

Wife*s innoceiice estahllshed 
Ind —Lam v Lam. 189 N,E2d 838, 134 IndApp. 557. 
UtuAi'y tUowad to ioaocest tad ipjnred wife 
Mo —Adkins v Adkins, App, 325 S.W.2d 364. 

Not coBtrolliag factor 

Ala.—Nolen v Nolen. Ov,App, 398 Sa2d 712. 

Iowa—Sherrard v Sherrard, 175 N.W.2d 411. 
K>.-Clari v. dark, 425 S,W.2d 745. 

La.—Lervine v. Levine, App., 373 So.2d 1380. 

Mass.-Talbot v Ta&ot, 434 N E2d 215. 13 Mass-App. 
456, review den. 440 N.E2d 1177. 386 Mass. 1104. 

Moral deiiaqueocy 

K).—Tanner v Tanner, 442 S.W.2d 558. 

Rdation back of iaaocesce 

La.—Vigncs v Vignes, Af^., 311 So.2d 615. 

Remarriage 

Iowa—In re Winter’s Marriage, 223 N.W.2d 165, app. 
after remand 263 N.W.2d 892. 

Adultery 

D C —Noms v. Noms, App., 419 A.2d 982. 

Fla.—^Smith v Smith, App.^ 378 So.2d 11. 

Md.—Wallace v. Wallace, 416 A-2d 1317, 46 Md.App. 

213, affd. 429 A.2d 232, 290 Md. 265. 

NJ.—Nochensoi v. Nochenson, 372 A.2d 1139, 148 
N.J.Super. 448-Gugliotta v. Gugliotta, 388 A.2d 
1338, 160 NJ.Super. 160, affd. 395 A.2d 901, 164 
NJ.Super. 139. 

DesertioB 

Conn.—Vogel v. Vogel. 422 A.2d 271, 178 Conn. 358. 
Failore to disclose pregnancy of child 
Ala.—Henry v. Hairy, Civ.App., 411 So.2d 797. 
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29. Fla.—ReynoUfc v. Reynolds. App., 117 So.2d 16— 
Patterson v. Patterson, Aiq;)., 17 So.2d 254. 

Ga.—Peters v. Peters, 283 S.E2d 454. 248 Ga. 490. 
Idaho—Farmer v. Fanner, 240 P.2d 441, 81 Idaho 251. 
La.—Richardson v. Richardson, App., 275 So.2d 845— 
Nethken v. Nethken, 307 So.2d 563—^Slaughter v. 
Slaughter, App. 3 Or., 436 So2d 1352. 

Md.—Kramer v. Kramer, 339 A2d 328, 26 Md.App. 
620. 

Mo.—In re Marriage of Carmack. App., 550 S.W2d 
815-J. A. A, V. A. D. A., App., 581 S.W.2d 889. 
N.Y.—Votta V. Votta, 334 N.Y.S.2d 34, 40 A.D.2d 
»2-Mellen v. Mellen, 361 N.Y.S.2d 28, 46 
A.DJd790. 

Dominick v. Dominick, 205 N.Y.S.2d 503, 26 
Misc.2d 344—Smith v. Smith, 303 N.Y.S.2d 193, 
60 Misc.2d 692. 

Or.—Moreland v. Mcndand, 374 P.2d 741,232 Or. 309, 
reh. den. 375 P.2d 242, 232 Or. 309. 

S.C—Herbert v. Herbert, 194 S.E2d 238, 260 S.C. 86. 
Va.—McClung v. McOung, 146 S.E2d 195, 206 Va. 
782. 

Substantial fenll required 
La.—Chapman v. Chapman, App., 130 So.2d 811— 
Harrington v. Campbdl, App., 3 Cir., 413 So.2d 
297. 

InfMelity 

Fla.—Leonard v. Leonard, App., 259 So.2d 529. 

La.—Moon v. Moon, App., 345 So.2d 168, cen. den.. 
Sup., 347 So.2d 250, two cases. 

Miss.—^King v. Kii^ 191 So.2d 409. 

NJ.—Mahne v. Mahne, 371 A.2d 314, 147 NJ.Super. 
326. 

Misconduct constitutiiig grounds for s^nuation 
or diTtnce 

La.—Oliver v. Oliver, App., 393 So.2d 192, writ ref.. 
Sup., 397 So.2d 1358. 

N.Y.—John W. S. v. Jeanne F. S., 367 N.Y.S.2d 814,48 
A.D.2d 30. 


Beanland v. Beanland, 283 N.Y.S.2d 890, 54 
Misc.2d 1010 
Recriminatory offense 

Md—Renner v Renner, 294 A.2d 671, 16 Md-App. 
143. 

Homosexnal relationsiiip 

Ra.—Patin v. Patin, App., 371 So.2d 682. 

Bignmons nmrriage 

Fla.—Groover v. Groover, Ak>., 383 So.2d 280. 

Seriotts miscondnct or Cuilt not shown 
La.—Moore v. Moore, App., 393 So.2d 822—Oliver v. 
Oliver, App., 393 So.2d 192, writ ref., Sup., 397 
So.2d 1358. 

Sufficient legal fault not shown 

La.—Butts V. Butts, App. 4 Cir., 426 So.2d 302. 

30. Ala.-Tyler v. Tyler, Qv., 293 So.2d 856, 52 
Ala.App. 430. 

30.5. Ala.—Pope v. Pope, 109 So.2d 521, 268 Ala. 
513—Cunningham v. Cunningham, 176 So.2d 22, 
278 Ala. 90. 

La.—Vicknair v. Vicknair, 112 So.2d 702,237 La. 1031 
Honley v. Honley, App. 2 Cir., 416 So.2d 631. 
30.10. Ind.—Boshmiig v. Boshonig, 267 N.E2d SS5, 
148 IndApp. 496. 

W.Va.—Spence v. Spence, 280 S.E2d 307. 

313. Ill—Hall V. Hall, 323 N.E2d 541,25 m.App.3d 
524. 

La.—Favrot v. Barnes, 322 So.2d 873. writ den.. Sup., 
334 So.2d 436, revd. on oth. grds. 339 So.2d 843, 
cert. den. 97 S.Q. 387, 429 U.S. 961, 50 L.Ed.2d 
329, cert. den. 97 S.Q. 2922, 431 U.S. 966, 53 
L.Ed.2d 1061. 

NJ.—Garlinger v. Garlinger, 322 A.2d 190,129 NJ.Su¬ 
per. 37, mod 347 A.2d 799, 137 NJ.Super. 56. 
Utah—Kent v. Kent, 497 P.2d 652, 28 Utah 2d 34. 

§ 233(6).-Condition and 

Means 

32. D.C.—King v. King, App., 286 A Jd 234. 

Fla.—Pendleton v. Pendleton, App., 189 So.2d 499. 
Hawaii—Richards v. Richards, 355 P.2d 188, 44 Haw. 
491. 

Ill—In re Marriage of Aschwanden, 411 N.E2d 238, 
44 niDec. 269, 82 Ill2d 31. 

Leone v. Leone, 3S0 N.E2d 545, 39 m.Ai>p.3d 
547. 

Kan.—Nichols v. Nichols, 349 P.2d 929, 186 Kan. 295. 
Ky.—Hunt v. Hunt, 394 S.W.2d 743. 

La.—Harris v. Harris, App., 127 So.2d 747—^Mendoza 
V. Mendoza, App., 310 So.2d 154, writ den.. Sup., 
313 So.2d 827. 

Me.-CJ,S. cited in Strater v. Strater, 196 A.2d 94,99, 
159 Me. 508. 

Minn.—Ruprecht v. Ruprecht, 96 N.W.2d 14, 255 
Minn. 80. 

N.M.—Ellsworth v. EUsworth, 637 P.2d 564, 97 N.M. 
133. 

N.Y.—Hardy v. Hardy, 225 N.Y.S.2d 565. 

Kali V. Kail, 316 N.Y5.2d 464, 35 A.D.2d 943. 
N.C.—Hinton v. Hinton, 195 S.E2d 319, 17 N.CApp. 
715. 

Or.-Matter of Marriage of Stephens-Tiley, 623 P.2d 
1105, 50Or.App. 503. 

Va.—Hinshaw v. Hinshaw. 112 S.E2d 902. 201 Va. 

668 . 

Award of alimony anftorized or not precluded 
S.C.—Murdock v. Murdock, 133 S.E.2d 323, 243 S.C. 
218. 

Cmdal factor 

Ariz.—Pyeattc v, Pyeartc, 520 P.2d 542, 21 Ariz.Aiq>. 
448, 84 A.L.R.3d 486. 
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33. Iowa—Thayer v. Thayer, App., 286 N.W.2d 222. 

34. Aria—^Kennedy v. Kennedy, 379 P.2d 966, 93 
Aria 252. 
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Alipraadtni v Aliprandini. 455 P2d 472. 10 
Anz.App. 23—Spector v Spector, 4% P 2d 864,17 
AnzApp 221. 

Alt—Alexander v. Alexander, 4!0 SW.2d 136, 24! 
Ark. 741. 

Cal.—Daiiman v DaUman. 339 P.2d 636, 170 C.A2d 
729—Strohin v. Strohm, 5 Cal.Rptr 884, 182 
C.A.2d 53 

Del.-Wife V. Husband, 269 A.2d 214 
D.C—McEachnie v. McEachnie, App., 216 A.2d 169. 
Fla.—Sanders v. Sanders, App., 125 So.2d 916—Tanner 
V. Tanner, App., 194 ^.2d 702—White v. White, 
App., 314 So.2d 187—George v. George, App., 360 
So.2d 1107. 

Idaho—Phillips v. Phillips, 462 P.2d 49. 93 Idaho 384 
IlL-Honey v. Honey, 256 N £.2d 121, 120 ni.App.2d 
102, app. after remand 279 N.E2d 751, 3 Ill 
App.3d 948. 

Iowa—Lehmkuhl v. Lehmkuhl, 145 N.W,2d 456, 259 
Iowa 686—Schildgen v. Schildgen. 148 N.W.2d 
629, 260 Iowa 110. 

Ky -Scott V. Scott, 433 S.W.2d 631. 

La.—Hams v. Hams, App., 127 So.2d 747—Jones v. 
Floyd. App., 154 So.2d 604—Newton v. Newton. 
App., 196 So.2d 575—Boling v. Boling, App., 229 
So.2d 423—McAfee v. McAfee, App., 249 So.2d 
348. 

Md.—Mays v. Mays, 192 A.2d 80. 232 Md. 122-Pet v. 
Pet, 209 A.2d 572, 238 Md. 492. 

Eberly v. Eberly. 278 A.2d 107,12 Md.App. 117. 
Minn.—Kucera v. ICucera. 146 N.W.2d 181, 275 Minn. 
252—Cooper v. Cooper, 214 N.W.2d 682. 298 
Minn. 247. 

Ma—LeBeau v. LcBeau. App., 366 S.W2d 515. 

N.Y.—Brownstein v. Brownstein, 268 N.Y.S.2d 115, 25 
A.D.2d 205. 

Turecamo v. Turecamo, 186 N.Y.S.2d 318, 15 
Misc.2d 923-Woicik v. Woicik, 321 N.Y.S.2d 5, 

66 Misc.2d 357. 

N.D.—Bolt V. Bolt, 134 N.W.2d 506. 

Or.—Reid v. Reid, 418 P.2d 517, 244 Or. 3%. 

Pa.—Uoyd v. Lloyd, 29 Leh.LJ. 364. 

S.C.—Graham v. Graham. 171 S.E2d 704, 253 S.C. 
486. 

Va.—Taylor v. Taylor, 121 S.E.2d 753, 203 Va. 1-Ca- 
itavos V. Canavos, 139 S.E2d 825, 205 Va. 744. 14 
A.L.R.3d 495. 

Wash.—Endres v. Endres, 380 P.2d 873, 62 Wash.2d 
55—Hogberg v. Hogberg, 393 P.2d 291, 64 
Wa^2d 617—Edwards v. Edwards, 490 P.2d 303, 
65 Wash.2d 904—Garrett V. Garrett, 409 P.2d 470, 

67 Wash.2d 646—Holloway v. Holloway, 417 P.2d 
961, 69 Wash.2d 243. 

Wis.—Balaam v. Balaam, 187 N.W.2d 867, 52 Wis.2d 

20 . 

35. Ariz.-Britz V. Britz, 389 P.2d 123, 95 Aiiz. 247. 
Fla.—Arrmgton v. Arrington, App., 150 So.2d 473. 
La.—lefferson v. Jefferson, 163 So.2d 74, 246 La. 1. 
Mo.—Hdbcl V. Heibd, App., 366 S.W.2d 37. 

Va,—Gramelspacher v. Gnunel^her, 134 S.E2d 285, 
204 Va. 839. 

Wash.—Dickison v. Dickison, 399 P.2d 5, 65 Wash.2d 
585. 
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35.5. Ariz.—DeMarcc v. DeMarcc, 419 P.2d 726, 101 
Ariz. 369—NortOTi v. Nonon, 420 P.2d 578, 101 
Ariz. 444. 

Reich V. Reich, 474 P.2d 457, 13 Ariz.A{^. 
98—Day v. Day, 513 P.2d 1355, 20 ArizApp. 
472—Pettibone v. Pettibone, 529 P.2d 724, 22 Ariz. 
App. 570. 

Cal.—Strohm v. Strohm, 5 CaLRptr. 884, 182 C.A.2d 
53. 

Fla.—Gordon v. Gordon, App., 192 So.2d 514. 

La.—Leavines v. Leavines, App., 224 So.2d 26, ai^lica- 
tion den. 227 So.2d 147,254 La. 8l4-.Naughton v. 
Naughton, App., 304 So.2d 679. 

Or.—Matter of Marriage of Hotemar, 557 P.2d 38, 27 
Or.App. 613. 

Effect of no-fanlMio-respoiisildlity law 
Fla.—Roberts v. Roberts, App,. 283 So.2d 396. 


Or.—Matter of Marriage of Koch, 64S P 2d 406, 58 
Or App 252. 

Incapacitated not shown 

Ind—Liszkai v Lisdtai, 343 N E2d 799, 168 Ind.,App 
531 

EcoBomic self-sufficiency 
Or —Matter of Marriage d" Lemke, 611 P 2d 295. 289 
Or 145 

Maintenance based on marital misconduct im¬ 
proper 

Ill.—Drennan v Drennan, 418 N.E.2d 30, 49 Ili.Dec 
386. 93 Ill.App3d 903 

Wife held to have “sufficient means** 

(I) Other instances 

N.Y-Mehiherg v. Mehrberg, 454 NY.S.2d 7, g9 
A.D.2d 890, app, dian. 443 N E2d 493, 57 N Y.2d 
1000, 457 N.Y.S.2d 245. 

35.10 La.—Vtcknair v. Vtcknair, 112 So 2d 702, 237 
U. 1032. 

Fruehan v. Fruehan, Aj^, 153 So 2d 75—Wil¬ 
son V. Wilson, App., 157 So.2d 590—Lucas v 
Lucas, App., 157 ^.2d 615. 

Mont.—Green v Green, 593 P.2d 446, 181 Mont. 285. 

DesdtutioD not required 

La.—Leavines v. Leavines, App, 224 So.2d 26, applica¬ 
tion den. 227 Sold 147. 254 U. 814. 

(3) Other statements. 

Anz.—Scwnmerfidd v. Sornmerfield, 592 P.2d 771, 121 
Ariz. 575. 

Wife held to have “sufficient means** 

<4) Other statements. 

Ky.—Inman v. Inman, App, 578 S.W.2d 266, 4 A,L. 
E4tfa 1285. 

La-—Rittiner v. Rittiner, App.. 181 So.2d 267, writ ref. 
181 So.2d 399. 248 La 702. 

Leavines v. Leavines, App., 224 So.2d 26, appb- 
cation den. 227 So.2d 147. 254 La. 814. 

N.Y.-Roth V. Roth. 414 N.Y.S.2d 485, 98 Misc.2d 
618. 

Pa.—Com, ex rd, Orlow v. Orlow, 411 A.2d 555, 270 
PaSuper. 335. 

Not “dependent spouse** 

N.C.—^Leiwms v. Lemons, 206 S.E2d 327, 22 N.C.App. 
303. 

35.15. La.—Fruehan v. Frudian, App., 153 So.2d 
75—Leavines v. Leavines, App., 224 So.2d 26, 
application den. 227 So.2d 147, 254 U. 814—Pro- 
cell V. Procell, Ai^., 226 So.2d 590—Doughty v. 
Doughty, App., 244 So.2d 86. 

3SJ0. Ill.—Warren v. Warren, 189 N.E2d 401. 40 
IlLApp.2d 286—Hudspeth v. Hudspeth, 258 
N.E2d 584, 122 IIIApp.2d 341. 

La.—Wilson v. Wilson, App., 342 So.2d 1159. 

Miss.—Mclnnis v. Mclnnis, 227 So.2d 116. 

N.Y.—Hedaya v. Hedaya, 327 N.Y.S.2d 720, 68 
Misc.2d 165. 

The value of a party's contribution as a 
homemaker is irrelevant in considering 
an issue of maintenance.^^-^^ 

35.25. III.—In re Marriage of Caldwell. 4 Dist., 465 
N.E2d 523, 80 IlLDec. 411, 124 Ill.App.3d 898. 
35. Ark.—Walther v. Walther, 343 S.W.2d 408, 233 
^rk. 155, 

Cal.—Haldeman v. Haldeman, 21 Cal.Rptr. 75, 202 
C.A.2d 498. 

Fla.—McRee v. McRee, App.,' 267 So.2d 21. 

Ind.—^Temple v. Temple, 328 N.E2d 227, 164 Ind.App. 
215. 

Nev,—Fausone v. Faosone, 338 P.2d 68, 75 Nev. 222. 
N.Y.—Yannotti v. Yannotti, 187 N.Y.S.2d 61, 20 
Misc.2d 973. 

Or.—Matter of Marriage of Brastad, 590 P.2d 794, 38 
Or.App. 585. 

Pa.—Lyall v. Lyall, 361 A.2d 367. 240 Pa.Supcr. 649. 
S.C.—Porter v. Porter, 143 S.E2d 619, 246 S.C. 332— 
Graham v. Graham, 171 S.E.2d 704, 253 S.C. 486. 
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Va—^Tajior v TzvItt, 121 S E,2d 753, 203 Va I— Ora- 
xne'ispacher \ Gramelspacher, 134 S E 2d 2S5, 204 
Va £39 

Uash—Pollock v Pollock, 499 P:d 231, 7 Wash.App 
394 

38 NY—Kover \ Kover, 32! N Y.S-2d 519, 36 
A.D 2d 935. affd. 2'& N E2d ££6, 29 N Y Zd m, 
323 N YS2d 641. 

Support in future 

(2) Other matters 

NY.—Kolmcr - Kolmer, 191 NVS2d 524, 19 
Misc 2d 298 

Physical handicap jiisdfies award 

III—Newhouse v. Ncwhousc, 309 NE2d 102, 17 III 
App.3d !O08. 

Rehabilitatire maintenance 

Mo —Pederson s Pederson, App., 599 S W 2d 51 
38,5 .Mo.—CJ,S. qaoted at length in Adkms s. Ad¬ 
kins. App., 325 S W.2d 364, 367 

Edneation of children 

Ga.—McDonald v. McDonald, 2SS S.£ 2d 71!, 248 Ga. 
702. 
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39 Ala—Frazier v. Frazier, ! 34 So 2d 205, 273 Ala. 

53 

40.10. La.—Hargrove v Hargrove, App., 272 So,2d 
394. 

Hospital and medical insurance 

Ky.—Bradley v. Bradley. 473 S.W2d 117. 

Minn.—Snyder v Snyder. 212 N.W.2d 869, 298 Minn. 
43. 

41. Cal.—Haldeman v, Haldeman, Cal.Rptr. 75, 202 
CA.2d498. 

Fla.—Hurtado v Hurtado, App. 4 Dtst, 40"' So.2d 627. 
Hl.-Smiih V. Smith, 434 N.E2d 1151, 61 III Dec. 554, 
105 Ill.App.3d 980. 

Mo.—Metis V, Melts, App., 625 S.W.2d 896. 

44. Anz.—Porreca v. Porreca, 446 P 2d 5(X), 8 Anz. 
App. 394, app. after remand 476 P.2d 684, 13 
AnzApp. 340—In re Marriage of Fong, App., 589 
P.2d 1330, 121 Anz 298. 

Cal.—Millington v. Millington, 67 (2aLRptr. 128, 259 
C.A.2d 896. 

Ind.—^Temple v. Temple, 328 N.E2d 227, 164 Ind.App. 
215. 

Mo.—Horridge v. Homdge, App., 618 S.W2d 202. 
N.Y.—Grishaver v. Gnshaver, 225 N.Y.S.2d 924—Wil¬ 
liamson V. Williamson, 444 N.Y.S.2d 487, 84 
A.D.2d 606. 
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4430. Ariz.-Kennedy v. Kennedy, 379 P.2d 966, 93 
Ariz. 252. 

Porreca v. Porreca, 446 P.2d 5(X), 8 Anz-App. 
394, app. after remand 476 P,2d 684, 13 Ariz.App. 
340. 

Cal.—Millington v. Millington, 67 Cal.Rptr. 128, 259 
CA.2d 896—Golden v. Golden, 75 Cal.Rptr. 735, 
270 C.A.2d 401. 

Conn.—Scherr v. Scherr, 439 A.2d 375. 183 Conn. 366. 
D.C.—CJ3, cited in Foley v. Foley MumAj^., 184 
A.2d 853, 855—McEachnie v. McEachnie, App., 
216 A.2d 169—King v. King, App., 286 A.2d 234. 
Fla.—Gaer v. Gaer, App., 168 So.2d 789—Levison v. 

Levison, App., 193 So.2d 630. 

Ga.—Fellers v. Fellers, 156 S.E2d 34, 223 Ga 422. 
Ill.—Warren v. Warren, 189 N.E2d 401, 40 lllA{^.2d 
286. 

Ky.—Reynolds v. Reynolds, 458 S.W.2d 783—Cblky v. 
Colley, 460 S.W.2d 821 

La.—Fellows v. Fellows, App., 267 So.2d 572—Meyer 
V. Meyer, App., 357 So.2d 832. 

Mo.—Qisham v. Clisham, App., 485 S.W.2d 660. 
N.Y.—Kane v. Kane, 201 N.Y.S.2d 127, 10 A.D.2d 
888—Dnisine v Drusine, 239 N.Y.S.2d 503, 18 
A.D.2d 1061—Brownstem v. Brownstein, 268 N.Y. 
S.2d 115, 25 A.D.2d 205—Shay v. Shay. 294 N.Y. 
S.2d 1011, 30 A.D.2d 980—Slocum v. Skwnm, 345 
N.Y.S.2d 188, 42 A.D.2d 56. 
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Yaiuioru % Yannotu, !§“' NVSId 61. 2S 
MKc2d 973^allir.3 ^ Garina. 19^ NYS^d 
765 

SC-Graham i Graham, TI S£Zd "04, 255 SC 
486 

SD—Waliahan v V^aliahan, 284 N :d 21 
W.Va-Zmn v Zmn. 26CSE:!d 844, 164 Va 142 
Payaents to wife iteld not withia role 
Cal --Hansen v HanscTi, 43 Cal Rptr "'29, 233 C A 2d 
375 

45 Fla.—Cummings s Cummings, 530 So 2d 134. 

Gordon s Gordon, App . 204 Sc 2d “'34 
in—Dmitroca s Dmitroca, 223 NE.2d 545, 79 II! 
App 220 

Ind—Dieterie v Dieterlc, r3 NE2d 665. 122 Ind 
App 213 

K> -Scott V Scott, 433 S W.2d 631 
La.—Cox V. Cox, App. 199 So.2d 365—Malone v 
Malone, App, 243 So 2d !00. affd 257 So 2d 397. 
260 La. 759—WGrlc> s Worle>, App, 247 So.2d 
254—Paddiscm v Paddison, App., 255 So 2d 504. 
Md.-Flage v Plage, 371 A 2d "29. 35 Md.App 619. 
N.Y —Underwood v. Underwood, 39! N YS.2d 213, 55 
A.D.2d 1016. 

N.D—Hemck v. Hemck, 316 N W.2d 72 
Wjs.—Tonjes v. Tonjes, 128 NW2d 446, 24 Wis.2d 
120 

More Income than hnsband 

ni—^Dmitroca v. Dnutroca, 223 N.E2d 545, 79 III 
App.2d 220 

Ahaent property settiemeaU wife’s possible fa- 
tare interest in conununity property not 
entitled to consideration 
La.—Wagner v. Wagner, . 248 So 2d 96 

46. Alau—Taylor v Taylor, Civ.App., 408 So.2d 117, 
wnt den.. Sup. 408 So.2d 120. 

Fla,—Weinman v. Weinman, Ajqj., 310 So 2d 442. 
Iowa—In re Marriage d Fleener, 247 N.W.2d 219. 
La.—Guarisco v Gihuisco, App, 271 So.2d 553. 

Ma—Givens v. Givens, App., 599 S.W.2d 204. 

Or.—Mancr of Marriage of Arnold, 557 P.2d 702, 27 
Or.App. 811—Matter d Marriage d Anderson, 
637 P.2d 615, 54 Or,App. 959. 
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48. La.—Kean v. Kean, App., 388 So.2d 398. 

N.Y.—Kane v. Kane, 201 K.y.S.2d 127, 10 A.D.2d 

888 . 

49. Fla.-Holley v. Holley, App., 380 So.2d 1098. 
493. La.—Morgan v. Morgan, App., 260 So.2d 336— 

Gautreaux v. Cormier, A;^., 315 So.2d 164. 

Mo.—In re Marriage erf" Brewer, App., 592 S.W.2d 529. 
Mont.—In re Marriage of Laster, 643 P.2d 597, 197 
Mont. 470. 

Severance pay and retirement benefits 
La.—Perry v. Perry, Ak>., 319 So.2d 479, writ den.. 
Sup., 322 So.2d 775. 

49.10. La.—Latour v. Guilbeau, App., 256 So.2d 731. 
Sale of other pn^erty not compelled 
La.—Wagner v. Wagner, App., 248 So.2d 96. 

49.15. Ala.-Wells v. Wells, Civ.App., 366 So.2d 728. 
La.—Loe v, Loe, App., 131 So.2d 106—Fontenot v. 
Fontenot, App., 175 So.2d 428—Procdl v. Procdl, 
App., 226 Sa2d 590. 

Mo.—Miranda v. Miranda, App., S96 S.W.2d 61. 

Va.—Klott V. Klotz, 127 S.E2d 104, 203 Va. 677, 1 
A.L.R.3d 118. 

Portioa d marital property need not be con¬ 
sumed 

Cdo.—In re Marriage of Eller, 552 P.2d 30, 38 Colo. 
Ak>. 74. 

50. Mo.-Metts v. Metts, App.. 625 $.W.2d 8%. 
SOS Cal.—Kerr v. Kerr, 5 Cal.Rptr. 630, 182 C.A.2d 

12 . 

Fla.-Schifrv. Schiff, App., 123 So.2d 295-Gonlon v. 

Gordon, App., 204 So.2d 734. 

Ind.—Smith v. Smith, 169 N.E2d 130, 131 lnd.App.2d 
38. 


K\ —Francisco v Francisco. 331 S W.2d 2"9—Lhidsqr’ 
s Lmdsev. 558 SW2d 484—Scott v Scott, 433 
SW2d 631 

51 Ant-Sace v Nace, 489 P.2d 48. 107 Anz. 411. 
Needel v Needel, 489 P.2d 729, !5 Anz-App. 
4*?1 

Porreca. Porrcca, 446 P.2d 500, 8 Anz.App. 
394, app after remand 476 P 2d 684, 13 Anz.App. 
34t 

D C -Hales v Hales, App. 207 A.2d 657. 

Fla.—Gonkn v. Gordm, App., 192 So.2d 514—Cann 
V. Cmn, App., 334 So 2d 325. 

La —Moss V Moss, App, 3TO So.2d 1206. 

Mo —Cissell v Cissell, App., 573 S.W.2d 722. 

Or—Matter of Marriage of Price, 607 P.2d 756, 43 
Or App. 1029 

What ccmstitiites **safficimit estate oi her own** 
(1) K>—Scott V. Scott, 433 SW.2d 631—Reed v. 
Reed. 457 S.W.2d 4, app. after remand 484 S.W.2d 844, 
cert den 93 S.Ct. 1375, 410 US. 931, 35 L.Ed2d 594. 
51.5. Ky.—Scott v Scott, 433 SW.2d 631. 

Mo.—In re Mainage of Jackson. App., 592 S.W.2d 875. 
Occnpancy of jointly owned boose as fimtor 
Ky.—Tanner v. Tanner, 442 S.W.2d 558. 

53 Fla.—Llewellyn v Llewellyn. App., 363 So.2d 
1174. 

La.—Duncan v. Duncan, Ai^., 408 So.2d 449. 

55. III.—In re Mama^ of Greenberg, 429 N.E2d 
1334, 58 IlLDec 1. 102 IlI.App.3d 938. 

Ky.—McLaughlin v. McLaughlin, 405 S.W.2d 22— 
Kidd V Kidd, 447 S.W.2d 862-CoIley v, Colley, 
460 S.W.2d 821. 

La.—Shapiro v. Shapiro, A}^., 141 So.2d 448—Roberts 
V. Roberts, App., 145 So.2d 669—Cox v. Cox, 
App. 199 So.2d 365—Joubert v. Sylvester, App., 
241 So.2d 30—Wagner v. Wagner, App., 248 So.2d 
96. 

Mo.—Miller v. Miller, A(^., 635 S.W,2d 350. 

Mont.—In re Mamage of Herron, 608 P.2d 97, 186 
Mont. 396. 

Pa.—Lindenfelser v. Lindenfelser, 12 Bucks 132. 

S.C.—CJjS. cited u Murdock v. Murdock, 133 S.E2d 
323, 326, 243 S.C 218. 
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55 J20. Ariz-—In re Marriage erf Fong, App., 589 P.2d 
1330, 121 Ariz. 298. 

La.—Franks v. Franks, 107 Sa2d 415. 

55J5. La.—Harris v. Harris, App., 127 So.2d 747— 
Shelton v. Sheltmi, App., 395 So.2d 899. 
S.C.-CJ,S. cited in Bailey v. Bailey, 235 S.E2d 801, 
803, 269 S.C I. 

Va.—Gramelspacher v. Gramelspacher, 134 S.E.2d 285, 
204 Va. 839. 

55,30. No setoff for social security benefits 
received 

Mo.—Craver v. Graver, 649 S.W.2d 440. 

56. Ala.—Fanner v. Fanner, Qv.A|^., 398 So.2d 723. 
III.—CHsher v. Ohher, 397 N.E2d 488, 34 BLDec. 32, 

78 IU.App.3d 627. 

Ind.—Temple v. Temple, 328 N.E2d 227, 164 IndApp. 
215. 

Mo.—Lewis v. Lewis, App., 637 S.W.2d 207. 
S.C-Burgess v. Burgess, 286 S.E2d 142, 277 S.C. 283. 
Purpose 

Fla.-R€back v. Reback, App., 296 So.2d 541. • 

57. Ky.—Goldstdn v, Goldstein, 377 S.W.2d 52. 
Wis.—Mentzel v. Mentzel, 91 N,W.2d 101, 4 Wis.2d 

584. 
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58. Mo.—Fausett v. Fausett, App., 661 S.W.2d 614. 
5P. Sum received in community property set> 

tlmnent 

La.—Footenm v. Fontenot, App., 175 So.2d 438. 

593. Mo.—Spicer v. ^deer, App,, 585 S.W,2d 126. 
59,20. N.Y.—Golding v. Golding, 177 N.y.S.2d 885, 
66 A.D 2d 871—Novack v. Novack, 224 N.Y.S.2d 


218, 15 A.D.2d 671—Walker v. Walker, 235 N.Y 
S.2d 850, 18 A.D.2d 684—Cohen v. Cohen, 301 
N Y.S.2d 271, 32 A.D.2d 754—Lebovics v. Lebo- 
VKS. 311 N.Y.S.2d 43, 34 A.D.2d 783—Gross v. 
Gross, 355 N.Y.S.2d 421. 44 A.D.2d 806. 

59J5. N.Y.-GoWing v. Golding, 17? N.Y.S 2d 885, 

6 A.D.2d 871—Frank v. Frank, 274 N.Y.S.2d 294, 
26 A.D.2d 837. 

59,45. Ky -Tanner v. Tanner, 442 S.W.2d 558. 

Discretion of conrt 

Ky.—Heustis v. Heustis, 381 S.W.2d 533. 

Sums the pidilication of Corpus Juris Secundum Old¬ 
ham v. Oldham, 259 S.W.2d 42 and Wheeler v. Wheel¬ 
er, 238 S.W.2d 1001 have been overruled to the extent 
that tlrey hold that the chancellOT must give the husband 
credit for alimony pendente lite paid in fixing lump sum. 
Ky.—Hickey v. Hickey, 383 S.W.2d 114. 

60. Ariz.—Britz V. Britz, 389 P.2d 123, 95 Ariz. 247. 
Fla.—Melton v. Melton, App., 251 So.2d 705—McRee 

V. McRee, App., 267 So.2d 21—Schultz v. Schultz, 
App., 290 So.2d 146. 

Ill.—Simmons v. Simmons, 409 N.E2d 321, 42 IllDec. 
706, 87 m.App.3d 651. 

Iowa—In re Beeh*s Marriage, 214 N.W.2d 170. 

Mo.—Cissell V. Cissell, App., 573 S.W.2d 722—Lewis v. 

Lewis, App., 637 S.W.2d 207. 

N.Y.—Brownstein v. Brownstein, 268 N.Y.S.2d 115, 25 
A.D.2d 205—Paget v. Paget. 320 N.Y.S.2d 325, 36 
A.D.2d 813—Prospero v. Prospero, 331 N.Y.S.2d 
318, 39 A.D.2d 634. 

Or.—In re Lairson's Marriage, 515 P.2d 728, 15 Or. 
App. 340—Matter of Marriage of Stqihens-'niey, 
623 P.2d 1105, 50 Or.App. 503. 

Pa.—Com. v. Baugher, 1 Adams LJ. 172. 

S.C.—Porter v. Porter, 143 S.E2d 619, 246 S.C. 332. 
Wash.—Morgan v. Morgan, 369 P.2d 516, 59 Wash.2d 
639—Dakin v. Dakin. 384 P.2d 639, 62 W8sh.2d 
687-Hogbcrg v. Hogberg, 393 P.2d 291, 64 
Wash.2d 617-Stacy v. Stacy. 414 P.2d 791, 68 
Wash.2d 573. 

Wyo.—Young v. Young, 472 P.2d 784. 

Duty to endeavor to help herself 

Iowa—In re Downing’s Marriage, 210 N.W.2d 436. 

**Rehabilitative alimony** 

Fla.—Reback v. Reback, App., 296 So.2d 541. 

61. Colo.—Davis v. Davis. 534 P.2d 809, 35 Colo. 
App. 447. 

Fla.—Carrier v. Carrier. App. 4 Dist., 409 So.2d 256— 
Mabie v. Mabie, App. 4 Dist., 415 So.2d 800. 
Ind.—Boshonig v. Boshonig. 267 N.E.2d SSS, 148 Ind. 
App. 4%. 

Iowa—Uhmkuhl v. Ubmkuhl, 145 N.W.2d 456, 259 
Iowa 686. 

Md.—Abdl V. Abell 277 A.2d 629, 12 Md.App. 99. 
Okl.—Gist V. Gist, App., 537 P.2d 460. 

Or.—Reid v. Reid, 418 P.2d 517, 244 Or. 396. 

Elliker v. ElUkcr, 457 P.2d 668, 1 Or.App. 18. 
Wash.—Mose v. Mose, 480 P.2d 517,4 Wash.App. 204. 
Permanent periodic rather than rehabilitative 
alimony 

Fla.—Healy v. Healy, App. 4 Dist. 426 So.2d 1195. 

Equalized income 

Fla.—King v. King, App. 4 Dist., 420 So.2d 630. 

62. Or.—Stianson v. Stianson, 506 P.2d 518, 12 Ch-. 
App. 275. 
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63. N.Y.—Brownstein v. Brownstdn, 268 N.Y.S.2d 
115, 25 A.D.2d 205. 

Matt^ of Proceeding for Support Under Article 
4 of Family Court Act 373 N.Y.S.2d 486, 83 
Misc.2d 911. 

64. Property setdement not prednsiTe of ali- 
mony award 

Ill.—McClure v. McOure, 331 N.E2d 829, 29 IB. 
App.3d 930. 

653. Fla.—Weeks v. Weeks. App., 363 So.2d 602. 
Mo.—P. A. A. V. S. T. A., App., 592 S.W.2d 502. 
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67 AfL—Reagan v Reagan, 500 S,W.2d 754, 255 
Ark. 458. 

CaL—In re Dennis' Marriage, 1!0 Cal.Rptr 619, 35 
C.A.3d 279 

La.—Ward v Ward, 539 So 2d 839 
Mo.—In re Mamage of Schulte, Aj^. 546 S.W.2d 41. 
Vt.—Elhs V, EUb, 370 A.2d 200, 135 Vt, 83 
67.5. Wash.—Dakin v. Dakin. 384 P2d 639, 62 
Wash.2d 687 

§ 233(7).-Contributions to 

Husband's Estate 

69, Cok>.—In re Mamage of Angennan, 612 P2d 
1166, 44 Cdo-App. 298. 

D.C.—McEachnie v McEachnie. Af^., 216 A,2d 169 
I!l.-Doody V. Doody, 19C NL2d 734, 28 111 2d 191 
Ky —Yonis v. Yonts. 329 S W.2d 209—Logan v Lo- 
gan, 432 S.W 2d 34. 

Me.—CJJS. cited ia Strater v Stratcr, 196 A 2d 94, 99, 
159 Me. 5C8. 

N.Y.—Yannott! v Yannotli, 187 N.Y.S.2d 61, 20 
Misc.2d 973 

Tenn.—Stone v. Stone, 409 S.W.2d 288, 56 Tean App. 
607. 

\^liere so scGumslttion during marriage rule is 
ioiqildicable 

Ky.—Carter v. Carter, 382 S W 2d 400. 

70. Iowa—In re Mamage of Thomas, 519 N W.2d 
209. 

Ky.—Burke v. Burke, 416 S.W.2d 724. 

Medical school 

Wis,—In re Mamage of Lundberg. 318 N.W,2d 918, 
107 WB.2d I. 

§ 233(8).-Other Circum¬ 

stances 
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70.50. AU.—Phillips Phillips, Gv. 274 So.2d 71, 

49 Ala.App. 514, cert. dsn. 274 So.2d 80. 290 Ala. 
370. 

Ark.—Rose v. Rose. 495 S.W.2d 524, 254 Ark. 605. 
Del.—L. C. V. A. C. C. Fam.Q., 407 A.2d 259. 
D.C.—McEachnie v. McEachnie, App., 216 A.2d 169. 
Fla.—MuiTa> v, Murray. App., 374 So.2d 622. 

Iowa—In re Carney's Marriage, 206 N W.2d 107. 

Ky—Scott V. Scott. 433 S.W.2d 631. 

La.—Hicks v. Hicks, 147 So 2d 750—Lewis v, Lewis, 
404 So.2d 1230. 

Me.—CJ,S. cited in Strater v. Strater, 196 A.2d 94, 99, 
159 Me. 508. 

Miss.—Shows V. Shows, 133 So.2d 294. 241 Miss. 716. 
Mo.—P A. A. V. S. T. A., App., 592 S.W.2d 502. 
N.Y.—Smith V. Smith. 303 N.Y.S.2d 193, 60 Mtsc.2d 
692. 

Or.—Tann v. Tann, 507 P.2d 404. 12 Or App. 441. 
Wis.—Kronforst v, Kronforst, 123 N.W.2d 528, 21 
Wis.2d 54. 

ArL-Boyles v. Boyles, 594 S.W.2d 17, 268 Ark. 120. 
No alimony during period of cohabitation 
Del—CaWwell v. CaWwelL Fam.Ct.. 458 A.2d 709. 

In fixing the amount of alimony to 
the wife, the court may take into con¬ 
sideration the right of the wife to com¬ 
plete her undergraduate and graduate 
education, which she discontinued dur¬ 
ing the marriage in order to aid the 
husband in financing the completion of 
his education.’^ ’ 

72.1. Fla.-Jassy v. Jassy, App., 347 So,2d 478. 
Medical education 

N.Y.—Morgan v. Morgan. 366 N.Y.S.2d 977, 81 
Misc2d616. 


72.5 Cal—Graham v Graham. .App, 345 P2d 316 
—McRe>ncids v McRe>no}ds. 52 CaiRptr 462, 
218 C A :d 683 

D C.—Broadwater \ Broadwater. App. 449 A 2d 2S6 
Fla.—Turner \ Tamer, App, 3&5 So 2d '^OO 

Right not waived 

Cal —Brown % Brown, 82 Cal.Rptr 238, 274 C A 2d 
17F 

Award by court foUowing waiver error 

Mo —In re Mamage of N’oeltncr. App, 569 S.W 2d t 
Proposal improperly construed as waiver 
Ill.—In re Mamage cf Shafer, 2 Dist., 462 N E2d 39, 
78 HlDec 323. 122 ill.App 3d 991 
72.10 U.S—Cainv King. DC La.. 313 FSupp. 1C, 
app!>ing Mississippi law 

Cal—Hecht v Hecht, 67 CalRptr 293, 259 C.A.2d I 
Conn.—Piacquadio Piacquadio, 159 A.2d 628, 22 

Conn.Sup 47 

Fla.—Spears % Spears App, 148 So.2d 564 
Mo—Glass V Glass, App.. 546 SW.2d 73S 
Neb—Woiier % Woltcr. 158 NW.2d 616, 183 .Neb. 
160. 

Ohi&-Hunt V Hunt, 159 N E2d 430. 169 tlhio St 276 
Lump-sum alimony not barred 
Fla.—Claughtem v, Claughton, 393 So 2d 1061, on re¬ 
mand 595 So.2d 308. 

Portion of assets in lieu of alimony 
.Mass.—Earle v Earle, 434 N.E2d 1294, 13 Mass. App. 
1062. 

§ 234. -Stipulation and Agree¬ 

ments of Parties 

Library References 
Modem Legal Forms Ch. 38, 
Husband and Wife. 

7230 U.S.—In re Carngg, Bkrtc).S.C., 14 B.R. 658. 
Fla.—hanhoe s. Ivanhoe, App., 397 So.2d 410 
La.—Monk v. Monk. App., 376 So.2d 552. 

Md.—Frana v. Fnuia. 278 A.2d 94, 12 Md.App. 273. 
Mo.—Masters v. Masters, App., 315 S.W.2d 870. 
N.Y.—Josephs v. Josephs. 358 N.Y.S.2d 326, 78 
Misc.2d 723. 

Okl—Hudson v. Hudson, 350 P.2d 596. 

S.C.—McNaughton v McNaughton, 189 S.E.2d 820, 
258 S.C 554. 

Valid waiver not shown 

Colo.—In re Mamage of Stokes, 608 P.2d 824, 43 
Colo.A^. 461. 

La.—Thevis v. Thevis, App., 254 So.2d 480. 

Md.—Schmerti v. Schmertz, 363 A.2d 580, 32 Md.App. 
639. 

Tenn.—Terrell v. Terrell 578 S.W.2d 637. 

By cmitract 

Ga.—McLoughlin .McLoughhn, 214 S.E.2d 925, 234 

Ga. 259. 

7235. Colo.—Newey v. Newey, 421 P.2d 464, 161 
Colo. 395—Newey v. Newey, 422 P.2d 641. 161 
Cok). 395. 

Release of arrearages as binding wife 
Cal—Carson v. Carson, 4 CalRptr. 38, 179 C.A2d 
665. 

Right not to pay waived ' 

N.Y.—Chatham v. Chatham. 394 N.Y.S.2d 751, 57 
A.D.2d 1012, 
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73. U.S.—In re Alcorn, D.CCal, 162 F.Supp. 206, 
applying Missouri law. 

Cal.—Wilson v. Wilson, 172 P.2d 568,76 C.A.2d 119— 
Cochrum v Cochnim. 328 P.2d 1000, 162 CA.2d 
825—McReyndds v. McReynolds, 32 CalRptr. 
462, 218 CA.2d 683—Sprenger v. Superior Court 
In and For Sacramento County, 74 cid.Rptr. 638, 
268 C.A.2d 857—Corric v. Corrie, 79 Cal.Rpir. 
133, 274 C.A.2d 557. 

Fla.—Waddell v. Waddell. App., 305 So.2d 30. 
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Idaho—Reeves v Andersen, 406 P2d 812, 89 Idaho 

fir 

Hi —Garmm v Garm!sa, 2d0 N.E2d 444, 4 lIlApp 3d 
411—Volid V Vohd. 186 N.E-Zd 42. 6 HI App 3d 
386 

Ind —Hicks v Fielman, App„ 421 N E 2d 716 
La--Sanders \. Sanders, 197 So.2d 635. 250 La. 588 
Braning v. Branmg, App 4Cir., 449 So.2d 670. 
Md—Kings!e> v Kingsley. 412 A.2d 1263.45 Md.App. 
199 

Mass —Osborne Osborne. 428 N E 2d 810, 384 Mass. 
591 

Mo—GoukJrag \ GouMing. App, 497 S.W.2d 842. 
N.Y.-Krause v Krause. 210 N Y.S2d 949, 12 A.D.2d 
908, app. den 214 N.Y.S.2d 648, 13 A.D.2d 490. 

Aidnch V. Aldnch, 206 N Y3.2d 436—Larsen v. 
Ursen, 219 N Y.S.2d 878. 

N.C —Spencer v Spencer. 246 S.E2d 805, 37 N CApp 
481. cen. den. 249 S E2d 804, 296 N C. 106, cen. 
den. 99 S.Ct. 2400, 441 U S. 958, 60 L.Ed.2d 1062. 
Okl.—Perry v Perry. 551 P2d 256 
Or—Jensen Jensen. 433 P2d 1013, 249 Or. 423. 

Vt -Fournier v. Fournier. 415 A2d 1320, 138 Vt 408. 
Applicability of statute providing for bar of 
permanent alimony 

Ga.—Stanton v Stanton. 157 S E 2d 453, 223 Ga. 664. 
Applicability of other statutes 
Cal—In re Marriage of Carietti, 126 CaI.Rinr 1, 53 
C.A3d 989. 

Court may adopt agreement 
Md—LaChance v. LaChance, 346 A.2d 676. 2S Md. 
App 571 

Intent of parties 

Conn.—McDonnell v. .McDonnell 348 A 2d 575, 166 
Conn 146. 

Mo —Jones v Jones, App., 600 S W,2d 36 
Stipulation to pay what court awards 
N.Y.—Kleiman v. Kleiman, 435 N.Y.S.2d 735, 80 
A.D.2d 511 

Statute authorizes stipulations 

U.S.—In Re WTute. Bkrtcy.W’is., 9 B.R. 11. 

73.10. Cal.—Carr v. Carr, 332 P.2d 185, 165 C.A2d 
568. 

Colo.—Newey v. Newey. 421 P.2d 464, 161 Cok). 395— 
Newey v. Newey, 422 P.2d 641, 161 Cob. 395. 
Crabtree v. Crabtree, App., 527 P.2d 920. 
D.C-Alves V. Alves. 262 A.2d 111, 51 ALR.3d 213. 
Fla.—Posner v. Posner, 233 SoJd 381, maud. conf. to 
234 So.2d 378, app. after remand 237 So.2d 186, 
conf. to 245 So.2d 139, quashed 257 So.2d 530. 
mand. conf. to 260 So.2d 536. 

Hostler v. Hostler, App., 151 So.2d 672. 

Ill—Guyton v. Guyton, 161 N.E2d 832, 17 IU2d 439. 
Kan.—^Druirunrad v. Drummond, 495 P.2d 994, 209 
Kan. 86. 

Mi—Brown v. Brown. 366 A2d 18. 278 Md. 672. 
N.y.—Josephs V. Josephs, 358 N.Y.S.2d 326. 78 
Misc.2d 723. 

N.C—Fuchs V. Fuchs, 133 S.E2d 487, 260 N.C 635. 
Broughton v. Broughton, 206 S.E2d 302, 22 
N.CApp. 233. 

Tex.—Griffin v. Griffin, Civ.App., 535 S.W.2d 42. 
Utah—Strong v. Strong, 548 P.2d 626. 

Subsequent oral agreement 
III—Needier v. Needier, 268 N.E2d 517, 131 ffl. 
App.2d II. 

Given fiiU force and effect 
Colo—In re Marriage of Frank, 542 P.2d 845, 189 
Colo. 499, stay den. 96 S.Ct. 766,423 U.S. 1043,46 
L.Ed.2d 632. 

Alimony to survive remarriage 
N J.—Ehrenworth v. Ehrenwoith, 454 A2d 895, 187 
NJ.Super. 341 

Aliiwniy not subject to modificatioa 
Fla.—Karch v. Karch, App. 5 Dist.. 445 So.2d 1077. 
73J». Mo.—Blythe v. Blythe, App.. 586 S-W.2d 393. 
app. after remand 630 S.W.2d 198. 
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Hoff. 3?5 A 2d 3 if'NJ Super 5C3 
Te»—Tin.s]e> ^ T.nslev, C.^-App., 5!2 S3^2d T4 
74 LS—Illinois Nai Bank v US, DC Hi, I"} 
F-Supp 4"5, re%d cn cnh grds, CA. 2‘’3 F2d 
23L cen den SO SO ::j7, 363 VS SG3, 4 
LEd2d 1I4"'—Viies v Viie&, CA.Virgin Islands, 
316 F.2d 31—Metcalfs C I R.CAMass., 343 
F2d 66-Joslin v C I R., CAIll. 424 F2d 
1223 

Cal—CarsOT v CaruMi, 4 Cal.Rptr 3S, 179 CA,2d 
665 

Coio—In re Marriage of Ne«iiiaii, 616 P2d 982, 44 
ColoApp 3CP, affd m part, revd. m pan om oth. 
grds.. Sup,. 653 P.2d 728 

DC—MontaHx) Montalbo. MunApp., 175 A.2d 

7S6 

Fla.—Van Boven v First Nat Bank m Palm Beach. 
App., 240 So.2d 329—Spencer v %>enccr. App., 
242 So.2d 786—Risteen Risteen, App, 280 So.2d 
488—Satzer v. Sttzer, App 3 Dist, 417 So.2d 308 
Ga.—Meredith v. Merediih. 234 SE.2d 510. 238 Ga. 
595. 

Ill—Chalmers v Chalmers, 175 NE2d 613, 31 IH 
App.2d 1. 

Mich.—Bowman s Colenan, 97 N.W,2d 118, 356 
Mkh. 390. 

N.H.—Nanns v. Nanns. 356 A.2d 665, 116 N.H. 200 
N.Y.—Goulet V. Goulet, 4 Dept., 468 N Y.S 2d 736, 97 
AD.2d 940. 

Butler V. Butler, 180 N Y.S.2d 974, 15 Misc 2d 
404—LaBoimty v. LaBounty, 309 N.Y.S.2d 551,62 
Misc.2d 671—U Porte v. U Porte. 381 N Y5.2d 
752. 85 Misc.2d 1009 

S.C.—Kane v. Kane, Apn, 313 SE.2d 327, 280 SC. 
479. 

W.Va.—Cbfbm v. Corbin, 206 S.E2d 898, 157 W.Va 
967. 

Wis—Schmitz v. Schmitz, 236 N.W.2d 657, 70 Wis.2d 
882, 

Wife Bust decide to stand on contract or accept 
alinMMy 

Mo.—Gunnetson v, Gunnerson, App., 379 S.W.2d 861. 

Period of sn^iort 

N.H.—Taylor v. Taylor. 230 A.2d 737. 108 N.H. 193 
74.5. Mo.—Keiby v. Keiby, App., 544 S.W.2d 292. 

74.10. Ala.—Knight v. Knight, Civ.App.. 409 So.2d 
432. 

Wi$.—Biiwas V. Bliwas, 178 N.W.2d. 35,47 Wis.2d 635, 
74.15. N.Y.—Henderson v. Henderson, 365 N.Y.S.2d 
96, 47 A.D.2d 801, app. dism. 337 N.E2d 607, 37 
N.Y.2d 782. 375 N.Y.S.2d 99. 

W.Va.—Childress v. Childress, 196 S.E2d 657, 156 
W.Va. 839. 

74JM). U.S.—^Viles v, VUes, C.A.Virgin Islands, 316 
F.2d 31. 

Mass.—Sucabian v. Suralnan, 285 N.E2d 909, 362 
Mass. 342. 

Contiibation arrangement considered 

Fla.—Reid v. Rad, App., 113 So.2d 574. 

S^^mlntions enconraged 

Odo.—Higby v, Higby, App., 538 P.2d 493. 

74J5. Fla.—Westberry v. Westbeny, App., 191 So.2d 
871. 

Ga.—Wiggin V. Wiggin, 153 S.E.2d 306, 223 Ga. 63. 
Iowa—Knipfcr v. Knipfer. 144 N.W.2d 140, 259 Iowa 
347—Petets v. Peters. 214 N.W.2d 151. 

N.Y.—Butler v. Butler, 180 N.Y.$.2d 974, 15 Misc.2d 
404. 
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75. U.S.—Metcalf v. C I. R., CA., 271 F.2d 288. 
Conn.—RiOcin v. Rindn. 229 A.2d 358, 155 Conn. 7. 
Fin.—Salomon v. Salomon, 196 So.2d 111. 

Harris v. Harris. App., 291 So.2d 95. 

Ky.—Pfaff V. PiaX 420 S.W.2d 681, 

Minn.—LaPoiate v. UPointe. 272 N.W.2d 259. 

N.C.—Buna v. Bunn, 136 S.E2d 240, 262 NC. 67. 
Okl,—Seelig v. Sedig, 460 P.2d 433. 


Or-Schaffer v Schaffer. 643 PL3 1300, 57 Or. App 
45 

75.5 CqIp—N ewey s Newes. 421 P2d 464, 161 
Cok). 395—Newey s Newey, 422 P.2d 641, 161 
Colo. 395 

Conn—CosteikJ ^ Costello. 443 A 2d 1282, 186 Conn. 
''3 

lil —ZupancK V ZupancK, 362 N.E2d 1124, 6 Ill.Dec. 
30L 48 lILApp3d 256 

N D —Kack v Rack. 169 N W.2d 111 

SC—Fischi V Fischl. 251 SE2d 743. 272 SC 297— 
CJ.S. cited ia McKinney v. McKinney. 261 S.E2d 
526, 527. 274 SC 95. 

Vt —Strope V. Strope, 303 A.2d 805, 131 Vt 210. 

Hnsbaad*s lack of consent 

Tex—Eastin » Eastm, Civ.App, 588 SW.2d 812, err. 
dian 

76 III.—Snip V. Snip. 183 N E2d 175, 35 Ill.App.2d 
427. 

La.—W'ebster % Wdjster, App., 308 So.2d 302. 

Wii—Miner v Miner, 103 NW.2d 4. 10 Wis.2d 438 

Agreement n<H: binding on court 

Conn—Sands v. Sands. 448 A.2d 822, 188 Conn. 98. 
cert den- 103 S.Ct 792.459 U.S. 1148, 74 L.Ed.2d 
997. 

78. Coio —In re Mamage of Corbin, 591 P.2d 1046, 
42 ColoApp. 20a 

Mo—Stevens v. Stevens, App., 625 S.W.2d 171. 

N.Y.—Ralskc v. Ralske, 445 N.YS.2d 9, 85 AD.2d 
598 
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80. U.S.—Metcalf v. C I. R., C.A.. 271 F.2d 288— 
Viles V. Viles, CA-Virgm Islands, 316 F.2d 31. 
Ariz.—Simpson v, Supenor Court In and For Puna 
County. 351 P.2d 179, 87 Anz. 350. 

Nev.—Jones v Jones, 478 P.2d 148, 86 Nev. 879. 
81- Cal.—Makzoume v. Makzoume, 123 P.2d 72, 50 
CA.2d 229. 

Fla—Bare v. Bare, App., 120 So.2d 186. 

Iowa—CJ,S. died ia Bntvcn v. Britven, 145 N.W.2d 
450. 454. 259 Iowa 650. 

Kan.—Bremer v. Bremer, 356 P.2d 672, 187 Kan. 225. 
Mass.—Brady v. ftady, 404 N.E2d 75, 380 Mass, 480. 
Mont.—Hams v. Harris, 616 P.2d 1099. 

NJ.—FUckcr v. Chenitz, 150 A.2d 688, 55 NJ.Super. 
273. 

N.Y.—Hammer v. Hammer, 200 N.y.S.2d 775, 10 
A.D.2d 924, motion den. 205 N.Y.S.2d 911, 11 
A,D.2d 659. motion gr. 206 N.Y.S.2d 785, 8 
N.Y.2d 1018, 170 N.E2d 208. 

W.Va.—In re Herefnid’s Estate, 250 S.E2d 45. 

82. Fla.—Waddell v. Waddell, App., 305 So.2d 30. 
Neb.—Martin v. Martin, 197 N.W.2d 388, 188 Nd>. 
393. ^ 

Wis.—Miner v. Miner, 103 N.W.2d 4, 10 Wis.2d 438. 
82^. Ala.—Baumkr v. Bauraler, Civ.App., 368 So.2d 
864. 

CaL—rilghman v. Supenor Court for Los Angeles 
County, 115 CaI.Rptr. 195, 40 CA3d 599. 
Colo—Robb V. Robb, App., 508 P.2d 799. 

D.C—Alves V. Alves. 262 A.2d 111, 51 A,L.R.3d 213. 
Fla.—Peterson v. Peterson, App., 345 Sa2d 737. 

Ga.—Booker v. Booker, 133 S.E2d 353, 219 Ga. 358— 
Wiggin V. Wiggin, 153 S.E2d 306, 223 Ga, 63— 
Howard v. Greenway, 154 S.E2d 367, 223 Ga. 
252—Berry v. Berry, 168 S.E2d 132, 225 Ga. 
318—Jackson v. Jackson, M)4 S.E.2d 297, 231 Ga. 
751. 

Ill.—Mayeur v. Mayeur, 355 N.E2d 358, 42 IlI.App.3d 

Me.—Lindsley v. Lindsley, 374 A.2d 311. 

Ohio—Hawthorne v. Hawthorne. 265 N.E2d 312, 24 
Ohio App.2d 141. 

Okl.—Miller v. Miller. 456 P.2d 113. 

S.D.—Connolly v. Connolly, 270 N.W.2d 44. 

Wis.—Bhwas V. Bliwas, 178 N.W.2d 35.47 Wis.2d 635. 

IHscretion held oot abused 

Colo.—Higby v. Higl^, App., 538 P.2d 493. 
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Fla—Dawkins v. Dawkins, App., 172 So.2d 633 
Md-—Kingsley v. Kingsley, 412 A.2d 1263,45 Md.App. 
199 

N D—Bndgeford v Bndgeford, 281 N W.2d 583. 
Vt.—Bero v. Bero, 367 A.2d 165, 134 Vt. 533. 
Agreement not binding on court 
Ala—Baumler v. Baumler, Civ.App., 368 So 2d 864. 
82.10. D.C—Ehivis V. Davis, App.. 268 A.2d SIS. 
DissatisCiction of court held insuffident for 
rejection 

Vt—Strope V, Strope. 303 A2d 805. 131 Vt. 210. 

83. Colo —McMiIlion v. McMillion, App., 522 P.2d 
125. 

Fla.—Florida Nat. Bank & Trust Co. at Miami v. U.S., 
DCFla., 182 F.Supp. 76. 

84. Cal.—Pelscr v. Pelser, 2 CaLRptr. 259, 177 
C.A.2d 228. 

Fla.—Dawkins v. Dawkins, App., 172 So.2d 633. 

Ga.—Allen v. Withrow, 110 S.E.2d 663, 215 Ga. 388. 
Ind—Sute ex rel. Roberts v. Morgan Circuit Court, 
232 N.E2d 871, 249 Ind. 649. 

Md.—Simpson v. Simpson, 308 A.2d 410, 18 Md-Af^. 
626. 

Mass.—Smith v. Smith. 265 N.E.2d 858, 358 Mass. SSI. 
Mo.—Toth V. Toth. App., 483 S.W.2d 417. 

N.y.— Hedaya v. Hedaya. 327 N.Y.S.2d 720, 68 
Misc.2d 165. 

Vt.—Caporuscio v. Caponiscio, 394 A.2d 1143, 136 Vt. 
528. 

Wash.—Berry v. Berry, 310 P.2d 223, 50 Wash.2d 158. 

Oral agreement 

Ohio—Holland v. Holland, 266 N.E2d 580, 25 Ohio 
App.2d 98—Popovic v. Popovic, 341 N.E2d 341, 
45 Ohio App.2d 57, 74 0.0.2d 94. 

Law sanctions incorporation of agreements 
N.y.— Stcinmetz v. Stemmetz, 353 N.Y.S.2d 619, 77 
Misc.2d 446. 

Tax on alimony 

Fla.—Goldberg v. Goldberg, App., 342 So.2d 118. 
Incorporated unless express provision to con¬ 
trary 

Ala—^Morse v. Morse, 394 So.2d 950, stating Missouri 
law. 
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85. Md.^impson v. Simpson, 308 A.2d 410, 18 Md. 
App. 626. 

Neb.—Coker v. Coker. 113 N.W.2d 329, 173 Neb. 361. 

86. Ind.—Wolfe v. Wolfe, 280 A.2d 1, 12 MdApp. 
581. 

87. U.S.—In Re White, Bkrtcy, Wis., 9 B.R. 11. 
Cal.—Carr Carr, 332 P.2d 185, 165 C.A.2d 568— 

Campbell v. Campbell, 2 Cal.Rptr. 710, 178 C.A.2d 
77—Levy v. Levy, 53 Cal.Rptr. 790, 245 C.A.2d 
341—Garrett v. Garrett, 65 Cal.Rptr. 580, 258 
C.A.2d 407. 

Fla—Choucherie v. Choueberie, App., 120 So.2d 821. 
Ill.—KObride V. KUbride, 212 N.E.2d 252, 64 lU. 
App.2d 355—Fox v. Fox. 262 N.E2d 607, 129 
ni.App.2d 209. 

N.Y.—Liebmann v. Liebmann, 243 N.Y.S.2d 558, 19 
A.D.2d 821. 

Ohio-Popovic V. Popovic, 341 N.E2d 341, 45 Ohio 
App.2d 57, 74 0.0.2d 94. 

Pa—LyaU v. Lyall, 361 A.2d 367, 240 PaSuper. 649. 
Tex.—Francis v. Francis, 412 S.W.2d 29. 

Wis.—Miner v. Miner, 103 N.W.2d 4, 10 Wis.2d 438. 

Implied consent 

Nev.—Grenz v. Grenz, 374 P.2d 891, 78 Nev. 394. 
Eictension of support beyond remarriage 
Cal.—Sloan v. Mitchell, 104 Cal.Rptr. 418, 28 C.A.3d 
47. 

Terms need not be set out verbatim 
Colo.—In re Seymour*s Marriage. 536 P.2d 1172, 36 
Colo.App. 104. 
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Detenniaitioii should await dirorce hearing on 
merits 

SC—Fischl V. Fischl. 251 SE.2d 743. 272 SC 297. 
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87.10. U.S.—Flonda Nat. Bank & Trust Co at Ms- 
ami V. U.S., D.C.Fla., 182 F.Supp 76. 

Ga.—Booker v. Booker, 133 SE.2<i 353. 219 Ga 55S 
III—Gu>ton V. Guyton, 161 N E2d 832, !7 III 2d 439 
Kan.—In re S«*eeney's Estate, 50C P2d 56, 210 Kan 
216. 

Wash—Berry v. Berry, 310 P,2d 223, 50 Wa.sh.2d I5S 
Wis.—Miner v. Miner, 103 N.W 2d 4, iC Wis 2d 438 

Agreement merges in decree 

(2) Other statements, 

Ga.—Stanton s Stanton, 157 S.E.2d 453, 223 Ga 664 
III—Chalmers v, Chalmers, 175 N.E2d 613, 31 III 
App.2d 1—Mendenhall v Mcndcnhali, 193 N E 2d 
207, 43 Ill.App.2d 294. 

Kan.—In re Sweeney’s Estate, 500 P.2d 56, 210 Kan 
216. 

Mass.—Salvesen v, Salvesen, 351 N.E2d 499. 370 Mass 
608. 

N.Y.-Nicoletl! v. Nicoletti, 349 N.YS2d ’’94 43 
A.D.2d 699. 

Ohio-WUliams Williams. 176 N.E.2d 2?8, 112 Ohio 
App. 412. 

W.Va.—Cotbin v, CorWn, 206 S.E2d 898. 15” W Va. 
967. 

Stipulation not converted into decree 
W.Va.—Corbin v. Corbin. 206 S.E2d 898. 157 W.Va. 
967. 

89. Fla.—Risteen v. Risteen, .App., 280 Sold 488. 
Hi.—In re Mamage of Carlson, 428 N E.2d 1005, 57 

lllDec, 325, 101 Ill App 3d 924 
Kan.—Bremer v Bremer, 356 P.2d 672, 187 Kan 225. 
Vt.—Harrigan v. Hamgan, 373 A-2d 550, 135 Vt. 249. 
Vacation or setting aside of agreement 
(1) Iowa—Kjar v. Kjar, 154 N.W.2d 123, 261 loua 
334. 

90. D.C—Alves V. Alves, 262 A.2d 111, 51 A.LR.ld 
213. 

91. N.Y.—Bruno v. Bruno, 380 N.Y.S.2d 165, 51 
A.D.2d 862. 

Or.—Benow v. Berrow, 510 P.2d 1344,13 Or.App. 596. 
Cause for modification not shown 
Fla.—Brenske v, Brenske, App., 151 So.2d 58. 

Cause for modification shown 

Vt.-Cooper v. Cooper. 326 A2d 145, 132 Vt. 619, 
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92.5. Fla.—Brenske v. Brendce, App., 151 So2d 58. 
Ill-Herhold v. HerhoM. 260 N.E.2d 86, 123 Ill.App.2d 
293. 

N.Y.—Carlucao v. Cariuccio, 198 N.Y.SZd 596, 22 
.Misc.2d 8S4. 

Consent by agreeing to terms of decree 
Cal.—Garrett v. Garrett, 65 CalRptr. 580, 258 C.A.2d 
407. 

92.15. N.Y.—Hummel v. Hummel, 309 N.Y.S2d 
429, 62 Mtsc.2d 595. 

92 J5. N.Y.—Goldring v. Goldring, 424 N.Y.S2d 
270, 73 A.D.2d 955. 

93. N,Y.—Blaufarb v. Blaufarb, 186 N.Y.S.2d 806. 18 
Misc.2d 334, motion den. 187 N.Y.S.2d 1019. 8 
A.D.2d 772. mod. on oth. gtds. 191 N.Y.S.2d 785, 
9 A.D.2d 86. 

N.C—Robuck v, Robuck. 201 S.E.2d 557,20 N.C.App. 
374. 

S.C—CJjS. died in McKinney v. McKmney. 261 
S.E.2d 526, 530, 274 S.C. 95. 

93J. Cal—Rose v. Rose, 346 P.2d 460. 175 C.A.2d 
585. 

Fla.—McKenna v. McKenna, App., 220 So.2d 433. 
N.Y.—Berlin v. Berlin, 281 N.Y.S.2d 663, 28 A.D.2d 
877, mod. on oth. gids. 235 N.E.2d 109, 21 N.Y.2d 
371,288 N.Y.S.2d 44, am. on oth. grds. 237 N.E2d 


558, :: N.V S 2d 9"D, 290 N Y S 2d 1%, ter. den 
*9 SC! III. 593 L S. S40, 22 LEd2d ll: 

94 US -Spicknal’s Es'jite % C ! R, C A . 255 
F.2d 56! 

De’—G S G s P S G , 412-AM 3!9 
Fia —Zakoor v Zakoor. App, 240 Sc 2d 19?—Ccsta v 
Costa, App. 245 Se 2d 123 
Md —Rkc V Rice, 22"’ A.2d 742, 246 Md 212 
N Y — Anders v Anders, 179 N Y S 2d 2''4, 6 A.D 2d 
440—Smith V Smith. 349 N Y S 2d 8‘’4. 43 A D.2d 
'S4 

Larsen \ Larsen. 219 N Y S 2d 87S—Aronson s 
Aronson, 270 N Y S 2d 227. 5-0 Miv-.2d 594—Mill- 
nsr s Millnex. 50! N YS.2d 250. 60 Misc2d 122 
R.I-Masse v Masse. 313 A.2d 642. 112 RI 599 

In Missoori 

(2) Other matters 

Mo—Masters Masters, App,. 315 SW’,2d S70— 
Chappell \ Nash. App. 399 S.W 2d 253. 

Deletion of escalation danse error 

Gau-Beset! s Landon. 231 SE2d 765. 238 Ga. 175 

Escalator dause not invalul 
Miwh—Hempt<xi v Hempton, 329 N.W,2d 514, 122 
Mich.App 4 
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95.10 Fla.—Costa s Costa, App. 245 So 2d 12? 
Va—Hams v. Hams, 232 S.E2d 739, 2n Va. 680. 
Payments to continue beyond death of husband 
(!) Cenn—CJ.S. cited in McDonnell v McDonnell, 
348 A.2d 5”5, 577. 166 Conn. 146 
*2) Not entitled to receiva payments under circum¬ 
stances. 

kJ.S—Desjardins v Desjardins, CA K>., 308 F.2d HI 
96, IP —In re Marriage of Carlson, 428 N E2d 1005, 
57 H! Dec 325. 101 in.App.3d 924 
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96.10. N.Y.—Anders \. Anders. 179 N.Y.S.2d 274, 6 
AD.2d440 

96.15. La.-Ward v. Ward, 339 So.2d 839. 

1.5. N.Y—Skoimk s. Skoinik, 349 N Y.S.2d 273, 75 
Misc.2d 805. 

1.10. Ill—Larson v. Larson, 157 N.E2d 689, 21 III 
App 2d 264, app. dism. 166 N.E 2d 561, 19 Ill2d 
20C. 

Ohio—Rosenfeld s. Rosenfeld, 351 N.E.2d 181,47 Ohio 
St.2d 12. 1 0.0 3d 8. 
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3. Fla.—Brenske v. Brenske, App., 151 So.2d 58. 

3.15. N.Y —Vranick v. Vranick, 340 N.Y.S.2d 566. 
41 A D.2d 663 

N.C—Hinkle v. Hinkle, 146 S.E 2d 73, 266 N.C. 189. 
Wash—Berry v. Beny, 310 P.2d 223, 50 Wash.2d 
158—Messersmith v. Messersmith, 415 P.2d 82, 68 
Wash.2d 735. 

Oral modification 

(2) Judicial action. 

N.Y—Laubach v. Laubach. 343 N.Y.S.2d 837, 75 
Misc.2d SOO 

Matters held not part of agreement 

N.Y.— Greene v. Greene, 236 N.Y.S.2d 73Z 
3J20. Ariz.—Markel v. Phoenix Title & Trust Co., 
410 P.2d 662, 100 Ariz. S3. 

Agreement held valid 

Md.—Wolfe V. Wolfe, 280 A.2d 1. 12 Md.App. 581. 
4 Minn.-McGough v, McGough, 249 N.W.2d 885, 
311 Minn. 381. 

Neb.—Krejci v. Krejci, 217 N.W.2d 470, 191 Neb. 69^ 

5. Award to husband 

Cal—In re Htggason’s Marriage, 110 CalRptr. 897, 
516 P.2d 289, 10 C.3d 476. 

7. La.—Grice v. Grice, App., 281 So.2d 145, applica¬ 
tion den.. Sop., 282 So.2d 519. 
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9. Modification 

N Y —Sperling s Spcrhng, 1’'4 N Y S 2d lO”, 26 
A D Zd s:** 

II NY—Mauger \ Mauger, 4!5 S\S,2d 289, 69 
AD 2d 939 

§ 235. Mode of Allowance 
Library References 
Divorce c»241, 242. 

11.50 Aia—Bursor v Burson, C:v . 363 Sc 2d "H 
Ind —Hicks v Fielman, App.. 421 N £2d 716. 

Minn—Druck s Druck. 103 NW2d 123. 258 Mmn 
114 

Mo—.McKehes v McKeivey, App, 585 SW.2d 544 
Neb —Nickel v. Nickel 267 N W 2d 190, 201 Neb 267 

Method of payment as test of settlement In lien 
of alimony or ordinary alimony 

III—^Jacobson v. Jacobson, 200 NE2d 379, 50 Ill. 
App 2d 244 

Payment to clerk 

Tcnn.—Acree v. Acree, 462 S.W.2d S'D, 225 Tenn. 7. 

Qioices available 

F»a.—In re Marriage of Jones, App, 25" So.2d 439. 

Life insurance 

Utah—Hansen v Gossett, 590 P2d 1258. 
Impermissible award of maintenance 
Ind—Whaley Whaley. App. 436 N.E:d 816 

12 U S.—In re Massimim, Pa, 8 B R. 428 

.Ala.—Foreman v Feureman, CK.App., 379 So.2d 89. 
Neb.—^Rinderknecht v. Rinderknecht, 284 N'.W 2d 569, 
204 Neb. 648. 

13 III—Schwarz \. Schwarz, 188 N.E2d 673, 27 
lil2d 140 

NJ.—Salzano v. Salzano, 181 A.2d 414, 74 NJ.Super 
408. 

14. Colo.—Menor v. Menor, 391 P.2d 473, 154 Cdo. 
475. 

Fla.—Todd v. Todd, App., 311 So.2d 769. 

N.Y.—Winter v. Winter, 331 N.Y.S.2d 747. 39 A.D2d 
69, app den. 287 N.E2d 395, 30 N.Y.2d 958, 3.35 
N.Y.S.2d 707, affd. 293 N.E.2d 561, 31 N.Y.2d 
983, 341 N Y.S.2d 313. 

Ehrlcr v. Ehrler, 328 N.Y.S.Zd 728. 69 Misc.2d 
234. 

Award of alimony after death improper 
Fla.—Blass v. Blass, App., 316 So 2d 308—Beaman v. 
Beaman, App., 393 So.2d 19. 

14.5. Ala.—Hardy v. Hardy, 240 So.2d 601, 46 Ala. 
App. 253. 

Mich —Wiltz V. John Hancock Mut. Life Ins. Co., 228 
N.W.2d 484. 58 Mich.App. 604, 

N.Y.—CJ5. cited in Mcrcier v. Mercier, 237 N.Y,S.2d 
428. 18 A.D2d 880. 

Provision held ambiguous 
Tex.—Gutierrez v. Madero, Civ.App., 564 S.W.2d 185, 
err. ref. no rev. err. 

Policy as lump sum award 
Fla.—Stith V. Snth, App, 384 So-2d 317 

A divorced husband may assert his 
right of privacy against being com¬ 
pelled to submit to a physical examina¬ 
tion sought by the divorced wife seek¬ 
ing to purchase insurance upon his 
life.*^"* 

14.6. N.J.—Mcerwarth v. Meerwarth, 319 A.2d 779, 
128 N.J.Super. 285, affd. 347 A.2d 804, 137 NJ. 
Super. 66, affd. 366 A.2d 979, 71 NJ. 541. 

Where one spouse is the only one 
that utilizes a joint savings account, 
the other spouse has been held not to 
have any alimony interest therein.’^ 
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14 J1 Ak—Frarwr \ Frazner, 334 Sold 205, 2"'3 
Als. S3 

UJS Ak—Leo % Leo, !89 Sold 558. 28i3 Ak. 9 
Miiut—Ja*s V. J»», % N W.2d 30, 255 Mmn. 183. "I 
ALR.2d 1232. 

ProvtokM to pay all nedkil expeases erroneous 
Fk-Petder > Petefcr. App, 145 Sold 291 
Finding of i^ly to pay hdd within jarisdictkHi 

Ol-^Schack v Mjere. 43 Cal.Rpir 215. 233 C-A.2d 
151 

14J0. Ak.~Htfdyv H«rd>. Civ.. 240 Sold 601.46 
AkApp. 253 

Fk.-Bius V Bkss. App., 316 So 2d 308 

Permanent of rehabilitative alimo¬ 
ny. Where there is no rehabilitation 
possible nor a habilitation to a greater 
financial success reasonably to be an¬ 
ticipated, the alimony award upon ter¬ 
mination of a marriage should be for 
permanent rather than for rehabilita¬ 
tive alimony.*^ 

I4J5. Fk--McAllister v. McAlister. App., 345 
So.2d 3S2<->Kvittem v Kvittem, App., 36S So.2d 
791--Wagner v. Wagner, App., 383 So.2d 987— 
St Laurent v. St. Laurent, App. 2 Dot.. 417 So.2d 
824 
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15. Fk—Cann v. Cann, App., 334 So.2d 325. 

Ga.—Hardy v. Hardy. 144 S.E2d 172, 221 Ga. 176. 

Not synonynKKB with *^orerer** 

Fk—Ruhaau v. Rnhnau, App., 299 So,2d 61. 

Id. Ak—Hager V. Hager, 299 So.2d 743,293 Ak 47. 

on lemand 299 So.2d 751, S3 AkApp. 740. 
Art.—Stout V. Stout, 630 S,W 2d 53, 4 Art.App. 266. 
Orio.—Moss V. Moss, 549 P.2d 404, 190 Colo. 491 
Fk—Payne v, Payne, App., 201 So.2d 590. 

Ga.-CJJS. dted k Eastland v. Candler, 176 S.E2d 89, 
91, 226 Ga. 588—CJ.S. dted in Hamilton v. 
Finch. 230 S.E2d 881. 238 Ga. 78. 

HL—Lamp V. Lanqi. 410 N.E2d 31. 43 lEDec. 31. 81 
nL2d364 

Ky.-Hakomb v. Halcomb, 337 S W.2d 31 
Neb.—Stevens v. Stevens, 167 N.W.2d 761. 184 Neb. 
370. 

N.C-Mitchdl V. Mitchdl. 154 S.E2d 71, 270 N.C. 
253. 

TnrtaHmcnts for definite period or aggregatiiig 
specified snm 
(3) Other statements. 

Fk—Bnckin v. Brackiii, 182 Sa2d 1. 

Neb.—Young v. Young, 224 N.W.2d 361, 192 Neb. 735. 

Lanp sum payment jnstilied 

Fk-Lodoly v. Lodoly, App.. 328 So.2d 221 

Iowa—In re Marriage of Kunzman, 239 N.W.2d 582. 

Effect Of fimlt** divorce 

Fk—GordoD v. Gordon, App., 335 So.2d 321 

Jndicinl preference 

IU.-Green v. Green. 354 N.E2d 661, 41 lU.App.3d 
154. 

Reiiabilitntive alimony 

Fk—Lutgert v. Lutgert. App, 362 Sa2d 58. 

18. Must be onegnivocnlly expressed 

Ak—Banks v, Banks. Ctv., 336 So.2d 1365. 

20. US.—Dyndul v. Dyndul, CA.Virgin Islands, 541 
F.2d 132. 

Ak—Ryan v. Ryan, 104 So.2d 700, 267 Ak 6n- 
Pope V. Pope, 109 So.2d 521. 268 Ak 513—King 
V. King, 114 So.2d 145, 269 Ak 468—Frazier v. 
Frazier. 134 So.2d 205. 273 Ak 53—Leo v. Leo, 
189 So.2d 558. 280 Ak 9. 

Vail V. Vail, Civ.App., 360 So.2d 985, revd. on 
other grounds 360 So.2d 992. on remand 360 So.2d 
994, 

Alaska—Kuhns* Estate v. Kohm. 550 P.2d 816. 


Anz.—Lindsiv > Undsav, App., 565 P2d 199, 115 
Anz. 322. 

Cal—Aarons v Brasch. 40 CalRptr 153, 229 CA2d 
19*’, 

Conn —TataJo v Tatalo. 445 A.2d 598. 187 Conn 249 
Fk—Bezaniila \ Etezanilk 65 So.2d 754. 

Amngton v Amngtoa, App, 150 So.2d 473— 
Sommers v Sommers, App., 169 So 2d 496, ap^. 
after remand 183 So.2d 744—Harless v Harless, 
App. 185 So.2d 728—Bildner \ Bildner. App.. 219 
So 2d 749—Kirchman v Kirchman, App. 389 
So 2d 327 

Idaho—CJ,S. dted k Perovitz v Perovitz, 490 P.2d 
320, 322, 94 Idaho 453 

III —Schwarz v Schwarz, 188 N E2d 673, 27 !11.2d 
140—Rodd) V Roddy, 192 N.E2d 347, 28 ni.2d 
347 

Needier v. Needier, 268 N.E2d 517, 131 III. 
App.2d 11—Glassman v. Giassman. 273 N.E2d 

252, 133 mApp2d 608. 

Ind.—Boshonig v Boshonig, 285 N.E2d 684, 152 Ind. 
App 688. 

Iowa—Beno v. Beno, 149 N.W 2d 778, 260 Iowa 442— 
&gler V Sigler. 150 N.W.2d 287, 260 Iowa 748—In 
re Bare’s Marriage, 203 N W.2d 551. 

K>.—Gentry v Gentry. 318 SW.2d 870—Hall v Hail, 
380 S.W.2d 231—Damron v. Damron, 415 S.W.2d 
836—Walters v. Walters, 419 S.W.2d 750-Hom v. 
Horn, 430 S.W.2d 342. 

Me.—Lagarde v. Lagarde. 437 A.2d 872. 

Mass.—Surabian v, Surabian, 285 N.E.2d 909, 362 
Mass. 342. 

Mich.—Vaclav v, Vaekv, 293 N.W.2d 613, 96 Mich. 
App. 584. 

Miss.— McIntosh v. McIntosh. 378 So.2d 629. 

Mo.—D- E-W - V. M - W -, App., 

552 S.W.2d 280. 

Neb-Sowder v. Sowder, 136 N.W.2d 231, 179 Neb. 
29. 

NJ —Hij^inbotham v Higgmbotham, 222 A.2d 120, 
92 NJ.Super. 18. 

N.C—MitchcU V. Mitchdl, 154 S.E.2d 71, 270 N.C 

253. 

OU.—Adair v. Adair, App., 670 P.Zd 1002. 

S.D.-Hoh V. Holt, 176 N.W.2d 51, 84 S.D. 671. 
Wash.—SutfifT V. Harstad. 488 P.2d 288, 5 Wash.App. 
539. 

Awird in lien of aUmony held not excessive 
Utah-Pders v. Peters, 394 P.2d 71, 15 Utah2d 413. 
Effect of pnynieiit 

Fk—Canakans v. Canakaris, 382 So.2d 1197. 

III.—Katauskas v. Katauskas, 213 N.E2d 420, 67 IIL 
App.2d 33. 

Two distinct types ttf alimony recognized 
III-Roberts v. Roberts, 234 N.E2d 372, 90 ni.App.2d 
184. 

Pnipose 

Fk—Frischkora v. Frischkom, App., 223 So.2d 380, 
cert, dism., Sup., 228 So.2d 909—Urban v. Urban, 
App. 3 Dist., 424 So.2d 21 
Ky.—Scott V. Scott, 433 S.W.2d 631. 

Periodic payments preferred 
N.Y.—Fischer v. Fischer, 357 N.Y.S.2d 305, 45 A.DJd 
917. 

Filiandal ability determinatiTe 

Fk—Saldana v. Saldana, App., 372 So.2d 528. 

Ma-Page v. Page, App,, 516 S.W.2d 537. 

Lump sum in trust 

Iowa—In re Winter’s Marriage, 223 N.W.2d 165, app. 
after remand 263 N.W.2d 892. 

Interest in property 

Conn.—Hotkowski v. Hotkowski, 328 A,2d 674, 165 
Conn. 167. 

Not construed as alimony m gross or lump sum 

Ak—Ex pane Parker. Ov., 334 Sa2d 911. 

Fla.—Cann v. Cann, Ai^, 334 So.2d 325. 
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Award not improper as requiring hnsband to 
pay wife*s debts 

—Gwin v. Gwin, Civ, 318 So.2d 296, 55 AkApp. 
597. 

Variability of income prt^ier consideratitHi 
III.—Harry v. Harry, 349 N.E2d 69, 38 ni.Ai^.3d 776. 
Including marital home and real and persona! 
property 

Fk—Cann v. Cann, App., 334 So.2d 325. 

Nature of alimony not specified 
Ak—McGugm v. McGugin, Civ., 357 So.2d 347. 
Award error where wife’s income greater than 
husband’s 

Fk—Chayka v. Chayka, App., 361 So.2d 430. 

Necesaty required ingredient 

Fla.—^Simpson v. Simpson, App., 372 So.2d 526. 

Fixed obligation 

Miss— Wray v. Wray. 394So.2d 1341. 

Reciprocal lump sum awards 

Fk—Roffc V. RofFe, App., 404 So.2d 1095. 

Corpus of lump sum to revert to husband 

Utah—Penrose v. Penrose, 656 P.2d 1017. 

A working spouse is entitled to reim¬ 
bursement of expenses paid by him or 
her to obtain a professional degree for 
the other, through payment of reim¬ 
bursement alimony.^® ‘ 

20.1. Theory 

NJ.—Reiss v. Reiss, 478 A.2d 441, 195 NJ.Super. 150, 
affd. in part 500 A.2d 24, 205 NJ.Super. 41. 
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20S Ala.-Hagcr v. Hager. 299 So.2d 743, 293 Ak 
47, on remand 299 So.2d 751, 53 AkApp. 740. 
Ill.—In re Schwarz’ Estate, 220 N.E2d 889, 76 Ill. 
App.2d 114—Overton v. Overton, 287 N.E2d 47, 6 
Ill.App.3d 1086. 

Mo.—Warren v. Warren, App., 601 S.W.2d 683. 

Award held in gross 

Ak—HartsBeld v. Hartsfield, CivA.pp., 384 So.2d 
1097, cert, den.. Sup., 384 So.2d 1100. 

Mich.—Martin v. Martin, 307 N.W.2d 408, 105 Mich 
App. 710. 

Term defined 

Ak—Dees v. Dees, CivApp., 390 So.2d 1060, aj^. 
after remand 404 So.2d 84. 

Property settlement distingnished 

U.S.—McUchar v. Ost, D.CMd., 7 B.R. 951. 

Other meanings 

Ak—Wilson v. Wilson, Civ.App., 404 So.2d 76. 

20.10. Ak—McEntire v. McEntire, Civ., 345 So.2d 
316. 

Del.—G. W. M. V. I. M., 418 A.2d 965. 

Fk—Cann v. Cann, App., 334 So.2d 325. 
ni.— Imbrie v. Imbrie, 236 N.E2d 381, 94 IlLApp.2d 
60. 

Miss.-CJ5. cited in Wray v. Wray. 394 So.2d 1341, 
1345. 

N.C—CJ.S. dted in Mitchdl v. Mitchell, 154 S.E2d 
71, 74, 270 N.C. 253. 

Indicia enumerated 

Ala.—Hardwick v. Hardwick, Ov., 314 So.2d 76, 55 
AkAiq>. 156. 

Responsibilities terminate upon payment of 
gross alimony 

01.—Frank v. Frank, 342 N.E2d 404. 34 UI.App.3d 
957. 

Future support and suhstitate for property set¬ 
tlement 

Ak—Stewart v. Stewart, Civ., 341 So.2d 490. 

20.15. Assignment of pension income 
III.—Warren v. Warren, 410 N.E.2d 915, 43 IlLDec. 
782, 88 IU.App.3d 543. 
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20 JK). Fla.—Moms v Moms, App., 272 So 2d 202 
III.—Imbne v. Imbrie. 236 N E.2d 381. 94 III.App.2d 
60. 

Ky.—Justice v. Justice, 421 SW.2d 868. 

Miss.-Sanford v. Cowan. 163 So.2d 682,249 Miss. 685. 
Terms used in decree not condnsire 
Ill.—Roberts v. Roberts, 234 N.E2d 372,90 ni.App,2d 
184. 

Factors in determining type of award 
Ala.—Hager v. Hager, 299 So.2d 743, 293 Ala. 47, on 
remand 299 So.2d 751, 53 Ala.App. 740. 

20J25. Ala.—Montgomery v. Montgomery, 155 So.2d 
317, 275 Ala. 364. 

Ariz.—Barthdomew v. Superior Court In and For Pima 
County, 417 So.2d 563, 4 AritApp. 50—Earley >. 
Earley, 430 P.2d 456, 6 Anz.Ai^. 110—Porreca v. 
Porreca, 446 P.2d 500, 8 Anz.App. 394, app. after 
remand 476 P.2d 684, 13 Anz.App 340. 

Colo.—Moss V. Moss, 531 P.2d 635, 35 Colo App. S3. 

affd. 549 P.2d 404, 190 Colo. 491. 

111.—Rabin v. Rabin, 206 N.E2d 850, 57 Ill.App.2d 
193—^In re Marriage of Christianson, 411 N.E2d 
519, 44 ffl.Dcc. 397, 89 Ill.App.3d 167. 

Mich.—Edgar v. Edgar, 115 N.W.2d 286, 366 Mkh. 
580. 

Mo.^D E— W V. M— W , App., 
552 S.W.2d 280. 

Neb.-Ball v. Ball. 159 N.W^d 297, 183 Neb. 216- 
Karrer v. Karrer, 211 N.W.2d 116, 190 Neb. 610. 
N.C-Mitchell v. MitcheU, 154 S.E2d 71, 270 N.C. 
253. 

S.C.—Mason v. Mason, 251 S.E2d 198, 272 S.C. 268. 
Stating contingency does not destroy character 
of award 

III-Roberts v. Roberts, 234 N.E2d 372, 90 ni.App.2d 
184. 

Final determination oi rights 
Ala.—Wilson v. Wilson, Chr., 327 So.2d 724, 57 Ala. 
Ar). 228—Jenkins v. Jenkins, Qv.App., 406 So.2d 
976. 

Conn.—^Scoville v. Scoville, 426 A.2d 271, 179 Conn. 
277. 
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23. Ala.—Frazier, v. Frazier, 134 So.2d 205, 273 Ala. 
S3—Ex parte Thompson, 210 So2d 808, 282 Ala. 
248. 

Welch V. Welch, 275 Sa2d 162, 49 AUuApp. 
647. 

Fla.—Harless v. Harless, App., 185 So.2d 728—Blume 
V. Blume, App., 203 So.2d 627—King v. King, 
App., 271 So.2d 159—Schalk v. Schalk,. App., 285 
So.2d 39—In re Marriage of Jones, App., 357 So.2d 
439. 

Ga.—Davenport v. Davenport, 255 S.E2d 695,243 Ga. 
613. 

IlL—Schuppe V. Schuppe, 387 N.E2d 346, 25 IllDec. 
690, 69 m.App.3d 200. 

Iowa—In re Collins' Marriage, 200 N.W.2d 886—In re 
Marriage of McFarland, 239 N.W.2d 175. 

Ky.—Francisco v. Francisco, 331 S.W.2d 279—Davis v. 
Davis, 347 S.W.2d 534—Hall v. Hall, Ky., 380 
S.W.2d 231—Gearheart v. Gearheart, 430 S.W.2d 
319. 

Miss.—Harrell v. Harrell, 231 So.2d 793. 

Mo.—Grotjan v. Grotjan, App., 519 S.W.2d 350. 
Ohio—Rahm v. Rahm. 315 N.E2d 495, 39 Ohio 
App.2d 74. 

S.C.-CJA quoted at length in Brewer v. Brewer, 129 
S.E2d 736. 739, 242 S.C. 9. 

Effect of wife’s fanilt' 

Ky.—^Bryant v. Bryant, 459 S.W.2d 773. 

24. Fla.—Pctder v. Peteler, App., 145 So.2d 291. 
IE—Overton v. Overton, 287 N.E2d 47, 6 Ill.App.3d 
1086—Demos v. Demos, 290 N.E2d 304, 8 III. 
App.3d 906—Hpgan v. Hogan, 374 N.E2d 1040, 
16 BLDcc. 265, 58 ni.App.3d 661. 

La.—Hardy v. Hardy, App., 214 So.2d 231. 

CBiio—Rahm v. Rahm, 315 N.E2d 495, 39 Ohio 
App.2d 74. 


Tenn—Raskmd v Kaskmd, 325 S W 2d 617, 45 Tenn 
App 583. 

25 Fla.—Hamson v. Hamson, App., 115 So.2d 709 
Ill-Lamp V Lamp, 392 NE2d 349. 29 Ill.Dec 792, 

73 in.App.3d 713, affd. 410 N E2d 31. 43 IIS Dec. 

31. 81 lll.2d 364. 

Either hot not both 

Ill.—Rkh V Rich, 322 N.E2d 610, 24 Ill App 3d 10S3. ^ 
SC—Brewer v. Brewer. 129 S.E2d 736. 242 SC 9 

26 Ill—Scruggs V Scruggs, 320 NE2d 406, 23 III 
App.3d 1004 

27. Ind.—McDaniel v McDaniel, 201 N.E2d 215, 

245 Ind. 551 

Old.—Stancamp v. Steincamp. 593 P 2d 495. 

Periodic payments not anthorized 
Tex —McElreath v McElrcath, 345 SW.2d 722, 162 
Tex 190 

Tinsley v. Tinsley, Qv.App., 512 S.W.2d 74, 

29 Kan.—Zeller v. Zeller. 407 P.2d 478, 195 Kan. 
452. 

Ala.—Parsons v. Parsons, Ov., 233 So.2d 237, 45 Ala. 
App. 543. 

IlL—Schwarz v, Schwarz, 188 N.E2d 673, 27 I11.2d 
140 —^Rodely v. Roddy, 192 N.E2d 347, 28 II1.2d 
347. 

Katauskas v. Katauskas, 213 N.E2d 420, 67 
Ill.App.2d 33. 

Mo.-Backy v. Backy, App., 355 S.W.2d 389. 

30. Ind.—White v. White, 338 N.E2d 749, 167 Ind. 
App 459. 

10^ 

31. Ala.—Hager v. Hager, 299 So.2d 743, 293 Ala. 47, 
on remand 299 So.2d 751, 53 Ala.A(q>. 740. 

Ariz.—CJJS. dted in Cummmgs v. Lockwood, 327 
P.2d 1012, 1014, 84 Ariz. 335. 

Conn.—Pulvermacher v. Pulvcrmachcr, 349 A.2d 836, 
166 Conn. 380. 

Fla.—Katz v. Katz, App., 159 So2d 241—Ortiz v. 
Ortiz, App., 211 So 2d 243—Chester v. Chester, 
App.. 241 So.2d 190—Moms v. Morris. App., 272 
So.2d 202. 

IlL—In re Marriage of Preston, 402 N.E2d 332, 37 
IlLDec. 442, 81 nLApp.3d 672. 

Ind—White v. White, 338 N.E2d 749, 167 lnd.App. 
459. 

Kan.—Grundy v. Grundy, 605 P.2d 162,4 Kan.A[q).2d 
302. 

Ky.—Ballard v. Ballard, 411 S.W.2d 330. 

Neb.—Gartside v. Gartside, 146 N.W.2d 777, 181 Nd). 
46. 

OkL—Gist V. Gist, App., 537 P.2d 460. 

IndiTidnal installmmits reduced 
Neb.-Bralick v. Bralkk, 231 N.W.2d 129, 194 Neb. 
183. 

32. Ala.—Shamblin v. Shamblin, Civ., 361 So.2d 580. 
Mo.—Doeiflinger v. Doerflmger, 646 S.W.2d 798. 

OkL—Garvey v. Garvey, App., 606 P.2d 618. 

Or.—Matter of Marriage Warner, 593 P.2d 1236, 39 

Or.App. 755. 

Wis.—In re Marriage of Lundberg, 318 N.W.2d 918, 
107 Wis.2d 1. 

33. Fla.—Schultz v. Schultz, App., 197 So.2d 310— 
Aufseher v. Aufseher, App., 217 So2d 868. 

Ill.—Schwarz v. Schwarz, 188 N.E2d 673, 27 IIL2d 
140. 

Katauskas v. Katauskas, 213 N.E2d 420, 67 
Ill.App.2d 33—Honey v. Honey, 256 N.E2d 121, 
120 IILApp.2d 102, app. after remand 279 N.E2d 
751, 3 nLApp.3d 948—Seniuta v. Seniuta, 334 
N.E2d 261, 31 IU.App.3d 408. 

Minn.—Bollenbach v. Bolknbach, 175 N.W.2d 148,285 
Minn. 418. 

N.y.—Fleming v. Fleming, 366 N.y.S.2d 714, 47 
A.D.2d 989. 

S.C—CJ& quoted at length in Brewer v. Brewer, 129 
S.E2d 736, 739, 242 S.C. 9. 

Tex.-Gillis v. Gillis, Civ.App. 435 S.W.2d 171, err. 
dism. 

34. Colo.—Singer v. Singer, App., 489 P.2d 1053. 
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Hawaii-Richards v Richards, 355 P 2d 188, 44 Haw 
491 

Fla.—Aufseher v Aufseher, App, 217 So 2d 868 

Mss—Wray v. Wray, 394 So 2d 1341 

34.5 Anz.-Raiey v Wilber. App, 594 PM 1032, 

122 Anz. 336 

Okl—Dowdell v- Dowdell, 463 P.2d 948. 

Award would be aeomaloos 
Fla.—Niemann v N'lemann, App, 294 Sa2d 415, wnt 
discharged. Sup., 312 So.2d 733 
34.10 Colo—In re Mamagc of MeVey. App.. 641 
P2d 300. 

Fla.—Landsberg v Landsberg, App., 259 So.2d 727, 
app. after remand 280 So.2d 491, app. after remand 
294 So 2d 664—Royal v. Royal, App., 263 So.2d 
277—Bunn >. Bunn, App., 311 So.2d 387. 

Hawaii—Myung Sun Kim v Soo Myung Kim, 618 P.2d 
754, 1 Haw.App. 288 

III —Mayeur v Mayeur, 355 N E.2d 358, 42 III App.3d 
7 

34.15 Cdo—Singer v. Singer, Ak>., 489 P.2d 1053. 
Fla.—Mendith v. Meridith, 366 So.2d 425 
Reid v. Reid, Ajqi, 365 So.2d 1050. 

111.—Green v. Green, 354 N.E2d 661, 41 IlLApp.3d 
154, 

Showing of wife’s necessity required even 
though husband possesses means 
Fla.—Cummings v. Cummings, 330 So.2d 134, 136. 
35. Fla.—LangstafF v. Langstaff, App., 363 So.2d 399. 
ni.—Green v. Green, 354 N.E.2d 661, 41 I!LApp.3d 
154. 

Ky.—Tanner v. Tanner, 442 S.W.2d 558—Reynolds v. 

Reynolds, 458 S.W.2d 783. 

Mo —Royal v. Royal, App.. 617 S.W.2d 615. 

Neb.-Pyke v. Pyke, 321 N.W.2d 906. 212 Neb. 114. 
Lump sum award held improper 
(2) Other instances. 

Fla.—Gorman v. Gorman, App., 400 So.2d 75. 

Or.—Matter of Mamage of Faires, 609 P.2d 871, 45 
Or.App. 851. 

Lump-sum award not warranted 
Fla.—Foxx V. Foxx, App., 357 Sa2d 754. 
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36.5. Colo.—Moss V. Moss, 531 P.2d 635, 35 Coto. 
App. 53, affd. 549 P.2d 404, 190 Colo. 491, 

37. Wis.—Jordan v. Jordan, 171 N.W.2d 385, 44 
Wis.2d 471. 

37.5. Fla.—Bradley v. Bradley, App., 327 So.2d 253. 
Idaho—Lawson v. Lawson, 394 P.2d 1008, 87 Idaho 

444. 

Real estate Tentures 

Or.—In re Trout’s Marriage, 535 P.2d 117,21 Or.App. 
432. 

38. Ala.—Thomas v. Thomas, Civ.App., 394 So.2d 
372, writ den., Sup., 394 So.2d 375. 

Colo.—Judy v. Warner, App., 474 P.2d 233. 

Fla.—Rankin v. Rankin, App., 258 So.2d 489. 

III.—Honey v. Honey, 256 N.E2d 121, 120 IILA{q>.2d 
120, app. after remand 279 N.E2d 751, 3 lU. 
App.3d 948—Classman v. Classman, App.. 273 
N.E2d 252, 133 Ill.App.2d 608—Overton v. Over- 
ton, 287 N.E2d 47, 6 IEApp.3d 1086. 

Iowa—Britven v. Britven, 145 N.W.2d 450, 259 Iowa 
650. 

Ky.—Heustis v. Heustis, 346 S.W.2d 778—Duvall v. 
Duvdl, 431 S.W.2d 491—Scott v. Scott, 433 
S.W.2d 631—Reed v. Reed, 457 S.W.2d 4. app. 
after remand 484 S.W.2d 844, cert. den. 93 S.Ct 
1375, 410 U.S. 931, 35 LEd.2d 594. 

Me.—Prue v. Prue, 420 A2d 257. 

Mo.—In re Marriage of Kreienheder, A;^., 610 S.W.2d 
313. 

Neb.—Reckling v. Reckling, 111 N.W.2d 627,172 Neb, 
731-Cani v. aid, 116 N,W.2d 21, 174 Neb. 
124—Matson v. Matson, 120 N.W.2d 364, 175 
Neb. 60. 

S.C—Murdock v. Murdock, 133 S.E2d 323, 243 S.C 
218. 
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Tenn —Spakljni % Spaidirg, Apr 5*5’ S ^ iiM '-•‘5 
Utah-Bader % Bader, 414 PId If-. > tuhid 4:* 

Wjs ~C»rt> ^ Cart>. 2’5 N W Zd 8.^'. S" Zd 

Pirtkiilsr circsiBStttces fMid to faw award ia 

grew 

lU —In re Marmge of Chmiianvor.. 41 1 N E Zd 5‘*5 44 
niDec 397, 89 IliApp3d IfeT 
(2) Other ^rcumsunces. 
n*.—Lewis V Lewis, App, 385 So 2d 1 ’.45 

Rehabilitatire gargoses 

Fla-McRee v. McRee, App, 267 So.2d Zl-Mertz ^ 
Merta, Aj^. 28*’ Sold 691 
Special drcnnstaBces, factors considered 
Cokj—Moss V Moss, 531 P2d 635, 35 Cdc.App 55. 

afTd 549 P.2d 404, 190 Coic 491 
MiK—Wraj V Wra>, 394 So 2d 1341 
Not likely conditknis of parties will change 
Mo —In re Mamage of Amett, App, 598 S W 2d 166 
393. Fla.—Sdjuhz v Schultz, App., 19‘’ So 2d 310— 
Caifiganch v. Calligarich, App, 256 So.2d 60 
42. Ala.-Hager v. Hager, 299 So.2d 743. 293 Ala. 47, 
on remand 299 So 2d 751, 53 Aia.App *'40 
AtS Fla.-Black v Black. App., 247 So:d 775 
Ohjo-Campbell v Campbell, 244 N E.2d 525. 17 Ohio 
App.2d 87. 
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43 U.S-In re Mohrlok, Bknc>Mo., 2 BR 224. 
Fla —Calliganch v Calligarich, App, 256 So 2d 60— 
r^n« V, Cann, App., 334 So.2d 325—Rad v Rad. 
App., 365 So 2d 1050 
Ky —Singer v Singer, 440 S.W.2d 783 
Nd>.—Kinch v Kinch, 95 N W 2d 3!9, 168 Neb 110 
Aiinnal income not controHiag factor 
IIL—Katauskas %. Kataoskas, 213 N E2d 420, 67 III. 
App.2d 33. 

N.H.-Aliher v AUher, 415 A.2d 325, 120 N.H. 354. 

No fixed mle 

Ala.—Vail V. Vail, Civ.App., 360 So.2d 985, rcvd. on 
other grounds 360 So.2d 992, on remand 360 So.2d 
994 

Ariz.—Earky v. Earley, 430 P.2d 456,6 Artz.App-. 110. 
l>iscretioii lield not ahased 
Ala.—Thompson v. Thompson, Ctv.App., 377 So.2d 
141. 

111.— HnffmaMi v. HofTmann, 239 N.E.2d 792, 40111.2d 
344. 

Awmrd insnfficieiit 

Fla.—Eddy v. Eddy, App., 36^ Sa2d 49. 

43J5, Ala.—Hardwick v. Hardwkk, Civ, 314 So.2d 
76, 55 Ala.App. 156—Vail v. Vail, Civ.App., 360 
So.2d 985, rcvd on oth. grds. 360 So.2d 992. on 
remand 360 So2d 994. 

ConiL—Bastle v. BasUe, 440 A.2d 876. 185 Coon. 141. 
FU.—May v. May, App.. 142 So.2d 110—Glasser v. 
Giasser, App., 190 So.2d 788—Rampton v. Ramp- 
ton, App., 197 So.2d 846-Lee v. Lee, App. 365 
So.2d 742. 

Me.~4*rtte v. Prue, 420 A2i 257. 

v, Stcckmann, App., 429 SLW.2d 784. 
S.D.—Morrison v. Morrison, 323 N.W.2d 877. 

TeiBL—Hensky v, Hensky, App., 631 S.W.2d 131. 
Wiv-Carty v. Carty. 275 N.W.2d 888. 87 Wis.2d 759. 

Discretion held not abased 

Ala.—Hi^hes v. Hughes, Civ., 361 So.2d 119. 

Conn.—Ivey v. Ivey, 439 A.2d 425, 183 Conn. 490. 
Fla.—Katz v. Katz, App., 159 So.2d 241—Rampton v. 
Rampton, App.. 197 So.2d 846—Wdper v. Wolper, 
Appn 225 So.2d 579—Barfield v. Barfield, App., 
226 So.2d 132—Langston v. Langston, App,, 257 
So.2d62S. 

Ky.—Singer v. Singer. 440 S.W.2d 783—Sexton v. Sex¬ 
ton. 433 S.W.2d 133. 

Ill—Vamp v. Varap, 222 N.E2d 77. 76 lU-App-Td 
402-KWjba v. Kkbba. 246 N.E2d 681, 108 III 
App.2d 32. 

m.—KkiiHnan v. Kktnmao, 313 N,E.2d 476, 20 III 
App.3d 205. 


M;v.-Gef^rge v GeortC, ‘3-9 

GkI ~M:C:x v 42'! 

Utah—Dc>r.!> v Dontv. 645 P2d 56 

In gross nnd periodic alimony 

Fla —Bailej v Bailej. App. 340 Sc Id 93? 

Ms—Ha»k’.ns v Hawkins. 511 SWId 81 i 
Biggs V Biggs App, 39' S W Zd 3 j’’ 

Awird aot error 

Fla—Roberts Rdicrts, Ai^, 316 Sold 310 

Maas—Eark s Earle, 454 NEIld 1294, 13 Mass .App 
1062 

Award erroneons 

Fla—Reid s Reid, App, 365 So 2d 1050 
44 FU.—Canidans s- Canakans, 382 So 2d 1197 
Baker v Baker. App. 38s So.2d 233 
M= —Memtt s Memtt, .App, bl6 S W.2d 585 

Under stntnte 

Fk-^liinsworth s Collmswonh, App^ 386 So 2d 
5^}. receding from Comelms v Cornelius, 382 

So.ii :io. 

45.10 Fla—Baker v Baker, App-, 388 So 2d 233. 

K\ —Reed v Reed, 457 S W.2d 4. app. affd. remand 
484 S.W.2d 844, cert den 93 S.Ct 1375. 410 U S 
931, 35 LEd.2d 594 

46 Ala.-CJJS. cited m Hager v Hager. Civ., 299 
So 2d 740, 743. 53 Ala-App 306, rcvd on oth. 
grds. 299 Sc.2d “'43, 293 Ala. 47, on remand 299 
So 2d 751, 53 Aia.App ?40. 

Po.—CJ5. tiled ia Durtiam v. Ellis, App, 157 So 2d 
185, 188, 

Ga.—Nash v Nash, 262 S E2d 64, 244 Ga 749 
III—In re Schwarz* Esute, 220 NE2d 889, 76 Ill. 
App.2d 114. 

Miss —CJS. fwned in Wray v. Wray, 394 So.2d 1341, 
1345. 

Mo —Hill V. Hill, 44o S W 2d 192, transf to, App.. 456 
S.W.2d 591 

Neb.—Bail v. Ball 159 N.W.2d 297, 183 Neb. 216— 
KarrcT v Kaner, 211 N.W.2d 116, 190 Neb. 6l0 
NC.—McCall V. Harris, 285 S.EJd 335, 55 N.CApp. 
390, review den. 290 SE.2d 703, 305 N.C. 301. 

47. Ala.—CJ5, cited in Hager v. Hager, Civ., 299 
So.2d 740, 743. 53 AU.App. 306, revd. on oth. 
gids. 299 So.2d 743. 293 Ala. 47, on remand 299 
SoJd 751. 53 Ala.App. 740. 

I11.-FOX V. Fox. 262 N.E2d 607. 129 IU.App.2d 209. 
Miss.—^Hopkins v. Hofduns, 379 So.2d 314. CJ,S. 

qaoted la Wray v. Wray, 394 So.2d 1341, 1345. 
Neb—BaU v Ball 159 N.W.2d 297, 183 Neb. 216- 
Karrer v. Karrer. 211 N.W.2d 116, 190 Neb. 610. 
S.D.-CJ5. cited in Holt v. Holt. 176 N.W.Zd 51, 53, 
84 S.D. 671. 

48. Mass.—Topalis v, Tc^Iis, 316 N.E2d 765, 2 
Mass.App. 530—Crossman v. Crossman, 438 
N.E2d 1090, 14 MassApp. 966. 

Wyo.—Paul V. Paul 616 P.2d 707. 

Slgnntnre of wife to deed 

Ga.—Sisk v. Sisk. 104 S.E2d 103, 214 Ga. 223. 

Nonresideitt husband 

Ga,—^Anthony v. Anthony, 229 S.E2d 609, 237 Ga. 
753. cert. den. 97 S.Ct 1117, 429 U.S. 1098, 51 
LEd.2d 546. 

49, Ga.—Crawford v. Schdvcr, 172 S.E2d 686, 226 
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Mo.—Rickard v. Rickard, App., 428 S.W2d 919. 

Neb.—VoIIbfecht v. Voifcwcht, 131 N.W.2d 651, 178 
Neb. 31. 

N.M—Sloan v. Sloan, 426 P.2d 780, 77 N.M. 632. 

N.Y.—Borehard v. Borchard, 171 N.Y.S.2d 983, 5 
A.D.2d 472. rearg. den. 173 N.Y.S.2d 990, 5 


A D 2d 989, resettlement den. 178 N.Y.S.2d 598, 6 
A.D2d 771—Hunter \. Hunter. 198 N.Y.S.2d 
1008, 10 AD.2d 291, rearg. and app. den. 202 
N Y.S.2d 971, 10 A.D.2d 677—Drusme v, Drusine, 
239 N.YS.2d 503, 18 A.D 2d 1061. 

Stampler v Stampler, 224 N Y.S.2d 185—Mill- 
ner v Millner. Sup., 301 N.Y.S.2d 250, 60 Misc 2d 
122 . 

Wash.—.McNair v. McNair, 391 P.2d 549, 64 Wash.2d 
283—Fowler'v Fowler, 429 P.2d 881, 71 Wash.Zd 
540—Mayo v. Mayo, 448 P.2d 926, 75 Wash.2d 36. 

Wife not deprived of necessary amount doe to 
disproven statements of husband 

Fla—Klein v Klein, App.. 122 So.2d 205. 

Capital expenditures not proper basis 

N.Y —Orenstcin v. Orenstein, 275 N.Y.S.2d 33, 26 
A D.2d 928, affd. 236 N.E2d 638, 21 N.Y.2d 892, 
289 N,Y.S.2d 409—Vanderkloot v. Vanderkloot, 
318 N.y.S.2d 411, 36 A.D.2d 594— Berlin v. Ber- 
lin, 321 N.Y.S.2d 511, 36 A.D.2d 763, app. dism. 
272 N.E2d 339, 28 N.Y.2d 986, 323 N.Y,S.2d 840. 

80. Ana—Smith v. Smith, 358 P.2d 183, 89 Ariz. 84. 

Williams v. Williams, 509 P.2d 237, 19 Aria 
App. 544. 

Ill—Warren v. Warren. 189 N.E2d 401, 40 Ill.App.2d 
286. 

Minn.-Bollenbach v. Bollenbach, 175 N.W.2d 148, 285 
Minn. 418. 

Miss.— Anderson v. Anderson, 162 So.2d 853,249 Miss. 

Neb.-Hall v. Hall. 132 N.W.2d 217, 178 Neb. 91. 

Okl.—Dowdell V. Dowddl, 463 P.2d 948. 

Va—Klotz V. Klotz. 127 S.E2d 104, 203 Va 677, 1 
A.L.E3d 118. 

81.5. Aria—Aliprandini v. Aliprandini, 455 P.2d 472, 
10 AnaApp. 23. 

Ark.—Riegler v. Riegler, 438 S.W.2d 468.246 Ark. 434. 

N.Y—Stahl V. Stahl, 221 N.Y.S.2d 931, mod. on oth. 
grds. 228 N.Y.S.2d 724, 16 A.D.2d 467, cross 
motion withdrawn 185 N.E2d 906, 12 N.Y.2d 674, 
233 N.Y.S.2d 468. 

82. Pa—McGavic v. McGavic, 294 A.2d 795, 222 
PaSuper. 246. 
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83. Ind.—McDaniel v. McDenial, 201 N.E2d 215, 
245 Ind. 551. 

Smith y. Smith, 169 N.E2d 130, 131 In(LApp.2d 
38—Bahre v. Bahre, 181 N.E2d 639, 133 IndApp. 
567. 

833. Fla—McRee v. McRee, App., 267 So.2d 21. 

N.Y.—Winkler v. Winkler, 207 N.Y.S.2d 940, 25 
Misc.2d 938, affd. 216 N.Y.S.2d 307, 13 A.D.2d 
924, affd. 225 N.Y.S.2d 763, 11 N.Y.2d 693, 180 
N.E2d 915, affd 242 N.Y.SJd 603, 19 A.D.2d 
697. 

Wash.—Morgan v. Morgan, 369 P.2d 516, 59 Wash.2d 
639. 

83.10. La— Misko v. Capuder, App., 147 SoJld 661 
—Rittiner v. Rittiner, App., 181 So.2d 267, writ 
ref. 181 So.2d 399, 248 La 702—Vinet v. Vinet, 
App., 184 So.2d 33—Steiner v. Steiner. App., 235 
So.2d 126—Wagner v. Wagner, App., 248 So.2d 
%. 

“Maintenance” construed 

La—Rader v. Rader, App., 126 So.2d 189—Procell v. 
Procell, App., 226 So.2d 590—Latour v. Giulbeau, 
LaApp., 256 So2d 731. 

“Support” construed 

La—Burris v. Burris, App., 197 So.2d 89. 

84. Ala.—Thomas v. Thmnas, 203 So.2d 118, 281 Ala 
397. 

Ariz.—^McCloinen v. McQennen, 464 P.2d 982, 11 
Ariz.A{^. 395. 

Ky.—Horn v. Horn, 430 S.W.2d 341 

La—^Vinet v. Vinet, App., 184 So.2d 33—Graves v. 
Graves. App., 197 So.2d 206. 

Md—Crandall v. (Randall, 287 A2A 326, 14 Md.App. 
476. 
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Wife not required to work 

Wis.—Wahl V Wahl 159 N W2d 651, 39 WK.2d 510 
84,15 Idaho—Saviers v Saviers. 438 P2d 268, 92 
Idaho 117. 

85. Anz.—Davis v Davis, 499 P 2d 744, 18 Anz-App 
13. 

Mich.—Hoffman v. Hoffman, 158 N.W.2d 78. 9 Mich 
App. 715. 

87. Ala.—Hodges v. Hodges, 161 So.2d S86, 276 Ala. 
301. 

Colo.—Santilh v Santilli, 453 P 2d 606, 169 Colo 49 
Md.—Gebhard v Gebhard, 252 A 2d 171,253 Md. 125 

87.5. Iowa—Danley V Danlcy, 163 N.W2d 71. 
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87.10. Colo.—Elmer v. Elmer, 285 P.2d 601, 132 
Colo. 57, app. after remand 431 P 2d 470. 

An award of alimony in a nominal 
amount, such as one dollar per year, 
may be consistent with the need of the 
wife and ability of the husband to 
pay M6 2 ^^ jyjgy Yye appropriate as a 
reservation of jurisdiction over the is¬ 
sue of periodic alimony.^’ 

88.6. Fla.—Munger v. Munger. App., 249 So.2d 772. 

88.7. Fla.—Munger v. Munger. App., 249 So.2d 771 

88.10. Wis.— CJ.S. dted in Wetzel v. Wetzel. 150 
N.W.2d 481 486. 35 Wis.2d 103. 

Tax credit deductions 

N.Y.—Balmer v. Balmer, 179 N.Y.S.2d 234, 12 Misc.2d 
226, mod. on oth. grds. 180 N.YS.2d 1017, 7 
A.D.2d 741, affd. 196 N.Y.S.2d 707, 7 N.Y.2d 833, 
164 N.E2d 725. 

The amount to be fixed as perma¬ 
nent alimony is not governed by that 
fixed as temporary alimony.** ** 

88.15. FUl—H obbs v. Hobbs. App., 136 So.2d 363. 
N.Y.—Schine v. Schine, 283 N.Y,S.2d 287, 28 A.D.2d 
976-DeGasper v. DeGasper, 298 N.Y.S.2d 297, 31 
A.D.2d 886. 

903. Mo.—CJ3. 4|Boted in Rickard v. Rickard, 
App., 428 &W.2d 919, 928. 

N.Y.—Becker v. Becker, 232 N.Y.S.2d 911 17 A.D.2d 
806. 

§ 236(2). -Propriety of Particu¬ 

lar Awards 

91. Ala.—McDonald v. McDonald, 193 So.2d 519, 

280 Ala. 299—Owens v. Owens, 201 So.2d 396, 

281 Ala. 239—Lee v. Lee, 215 So.2d 718, 283 Ala. 
275. 

Awad V. Awad, Civ., 306 So.2d 21, 54 Ala.App. 
154. 

Ariz.—Smith v. Smith, 358 P.2d 183, 89 Ariz. 84. 
Ark.—Narisi v. Narisi, 320 S.W.2d 757, 229 Ark. 1059 
—Narisi v. Narisi, 345 S.W.2d 620, 233 Ark. 525. 
Cal.—Hutchinson v. Hutchinson, 36 Cal.Rptr. 63, 223 
C.A.2d 493—Chimenti v. Chimenti, 84 Cal.Rptr. 
31 4 CA.3d 354. 

Colo.—Cohan v. Cohan, 474 P.2d 792, 172 Colo. 563. 
D.C—Butts V, Butts, App., 192 A.2d 294—Johnson v. 

Johnson, App., 257 A.2d 482. 

Del.-Jeny L. C. v. Lucille H. C, 448 A.2d 223. 
Fla.—Chaachou v. Chaachou, 135 So.2d 206. 

Wtdbe V, Wiebc, App., 190 So.2d 592—Gordon 
V. Gordon, App., 204 So.2d 734—Gregory v. Greg¬ 
ory, App., 208 So.2d 483—Meltzer v. Meltzer, 
App., 221 So.2d 751—Henderson v. Henderson, 
App., 226 So.2d 699-Todd v. Todd, App., 311 
So.2d 769. 

Ga.—Libnum v. Litatan, 123 S.E2d 114, 217 Ga. 

475—Wells V. Wells, 174 S.E2d 407, 226 Ga. 281 
III—Zerhoot v. Zerhoot, 171 N.E2d 666, 28 IlLApp.2d 
424—Corcoran v. Corcoran, 224 N.E.2d 611, 79 
IU.App.2d 328. 


Ind —Dieterk v Dieterk, 173 N E 2d 665, 152 Ind 
App 213—Dragoo v Dragoo. 182 N E 2d 434, 353 
Ind.App 394 

Iowa—Hawkins v Hawkins, 93 N W 2d 584. 250 Iowa 
233—Kjar v Kjar, 154 N>V2d 123, 261 Iowa 
334—In Re Tjaden's Marruge. 199 N W 2d 475 
Ky.—Reed v Reed, 457 S W 2d 4, app after remand 
484 S W 2d 844, cert den 93 S O 15^5. 410 f S. 
931, 35 LEd2d 594 

U.—Boucvalt \ Boucvalt, 104 So 2d 157, 235 La. 421 
Rader \ Rader, App. 126 So~2d 1S9—Havens v. 
Havens, App., 236 So 2d 260, application dism 259 
So.2d 168. 256 La. 777—Whitt v Vauthier. App. 
295 So 2d 235, wnt ref. Sup, 299 So.2d 793 
Md.—Pet V Pet, 209 A 2d 571 238 Md 492—Blumen- 
thal V. Blumenthal, 266 A 2d 337, 258 Md. 534 
Mass.—MacDonald v MacDonald, 326 N.E2d 723. 3 
MassAf^ 746 

Miss Ratlin v. Gatlin, 161 So.2d 781 248 Miss 868. 
Mont —Bums v. Bums, 400 P 2d 641 145 Mont 1.13 
A.LR.3d 1355 

Neb.—Klem v. Klein, 154 N W.2d 879. 182 Neb. 387- 
McKinlcy v McKinley, 157 N.W 2d 405. 182 Neb 
819 

Nev—Shane v Shane. 435 P.2d 753. 84 Nev 20. 
NJ.—SC V. AC, 304 A.2d 202, 123 NJ.Super. 566, 
affd. 319 A 2d 733, I2S NJ.Super. 198, affd in 
part, vac, in part on oth grds. 331 A.2d 257, 66 
N J. 340, 74 A ER.3d 613 

N.M.—Redman v. Redman, 328 P2d 595, 64 NM 
339—Jones v Jones. 356 P 2d 231, 67 N.M. 415 
N.Y.—Bottner v. Bottner. 332 N.Y.S2d 123, 59 A.D.2d 
680 

Ohio—Dearbaugh v. Dearbaugh, 170 N.E2d 262, 110 
Ohio App. 540—Favors v. Favors, App, 184 
N.E.2d 411, US Ohio App. 156—Heilman v. Heil¬ 
man, App., 185 N.E2d 498. 

Or.—Trombley v Trombley. 357 P.2d 283, 225 Or. 209 
Hartman v. Hartman, 483 P.2d 480, 5 Or.App. 
219—In re McKibban's Marriage, 533 P.2d 362, 21 
Or.App. 39—Matter d* Mamage of Massey, 635 
P.2d 1, 54 Or.App. 364. 

Pa.—^Fox V. Fox, 6 Lycoming 131. 

S.D.—Morrison v. Momson, 323 N.W.2d 877 
Utah—Michelsen v. Michelsen, 383 P.2d 932, 14 
Uuh2d 323—Chnstoisen v. Christensen, 444 P 2d 
511, 21 Utah2d 263. 

Wash.—Dakin v. Dakin, 384 P.2d 639, 62 Wash.2d 
687—Garrett v. Garrett, 409 P.2d 470. 67 Wash.2d 
646-Roach v. Roach, 432 P.2d 579, 72 Wash.2d 
144—DeRuwe v. DeRuwe, 433 P.2d 209, 72 
Wash.2d 404. 

Not excessive 

( 1 ) Ark.—Riegler v, Riegler, 419 S.WJd 311, 243 
Ark. 113, 243 Ark. 113. 

Colo.—Brigham v. Bngham, 346 P.2d 302, 141 Colo. 
41. 

Fla.—Roffe v. Roffe. App., 404 So.2d 1095. 

Ga.—Hardy v. Haidy, 144 S.E2d 172, 221 Ga. 176— 
Neiman v. Neiman, 158 S.E2d 677, 223 Ga. 812— 
Bateman v. Bateman, 159 S.E.2d 387, 224 Ga. 
20-Moody v. Moody. 159 S.E2d 394, 224 Ga. 13, 
Iowa—Hutcheson v. Hutcheson, 197 N.W.2d 594. 
Ky.—Cox v, Cox. 343 S.W.2d 395—Logan v. Logan, 
432 S.W,2d 34. 

Mass.—Kahn v. Kahn. 233 N.E2d 902, 353 Mass. 771. 
Mo.—Eyjcn v. Evjen, App., 409 S.W.2d 271—Grotjan 
V. Grotjan, App., 519 S.W.2d 350. 

Ohio—Weinstein v. Weinstein, App., 185 N.E2d 56, 
app. dism, 189 N,E2d 635, 174 Ohio St. 408— 
Daniels v. Daniels, App., 185 N.E2d 773. 

Adequate 

(1) Gal.—Beam v. Bank of America, 98 Cal.Rptr. 
137. 490 P.2d 257, 6 C.3<i 12. 

Fla.—^Harrison v. Harrison, App., 115 So.2d 709—Mus- 
so v. Musso, App., 171 So.2d 922. 

Idaho—Nielsen v. Nielsen, 394 P.2d 625, 87 Idaho 57$. 
III.—Carroll v. CarroU, 252 N.E2d 759, 116 Ill.App,2d 
172. 

Ky.—Young v. Young. 340 S.W.2d 253. 

La.—Kahn v. Kahn, Aj^., 236 So.2d 654. 
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NY—Manheiiri v Manhe’ir.. 2^fc NY Sid 533, 29 
A D 2d 5*2. afTd :4i N E Id 452, 24 N V Id ^81. 

3or; s Y s :d s-'i 

Neither excessive nor inadequate 

Other awards 

Fia—Crocker v Cracker, App, 222 Sold 25? 

Idaho—Evan', v Evans 453 P2d 560, 92 Idaho 911 
La—Phelps v Phe.ps, App, 258 So.2d !!2 
Wash—Berg v Berg. 434 P2d 1, 72 Wash 2d 532 
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92 .Ala.-Lee v Leo, 189 Sold 55S, 280 Ala 9 
Cal—Mfiier v Miller, 35 CalRptr 571, 227 C-.A-2d 
522 

Fla—Dcigaard v Deigaard, .App, 114 So.2d 516— 
Sanders v Sar4ders, .App, 125 So 2d 916—Ehrlich 
V Ehrlich, .App, 150 fcld 630—Massey v Mas¬ 
sey , -App, 205 So 2d !, app after remand 213 So.2d 
260 

III —Overton v Overton, 287 N E 2d 4-?. 6 Ill App 3d 
1026 

Ky—Broida v Broida, 388 SW2d 617—Clark v 
Clark, 425 S W 2d 745 
U—Taytor v Ta>lor. App, 257 So 2d 465. 

Md — Verges v Verges. 284 A 2d 451. 13 Md App. 608 
Mont.— D C V. M. C, 636 P2d 85^ 195 Mont 505. 
NY—Hermelee v Hermelee, 326 NyS2d 432, 38 
A.D2d 513. 

Wash.—.Morgan v. Morgan. 369 P.2d 516, 59 Wash.2d 
639 

Wis.—Knutson v Knutson. 111 N W 2d 905, 15 Wis.2d 
115. 

Wyo.—Warren v Warren, 361 P 2d 525 

Excessive 

(1) Colo—Santilh v Santilh. 453 P.2d 606. 169 Colo 
49. 

Fla.—Helm v. Helm, App, 235 So.2d 533—Scott v. 

Scott, App. 3 Dist., 408 So.2d 1089. 

Ga.—Brown v. Brown, 150 S.E.2d 615, 222 Ga. 446, 
app after remand 160 S.E 2d 343, 224 Ga. 90— 
Cranford v. Cranford, 158 S E 2d 246,223 Ga. 819. 
Idahe-Ross v Ross, 648 P.2d 1119, 103 Idaho 406. 
Ill—Demos v. Demos, 290 N.E2d 304, 8 IlI.App.3d 
906. 

Iowa—Blaney v. Blaney, 130 N.W,2d 732, 256 Iowa 
1151—Behrle v. Behrle, 228 N W 2d 25 
Kan.—Wells v. Wells, 491 P.2d 907, 208 Kan. 218. 
La.—Kid) V. Choate, App., 193 So.2d 804, wnt ref. 195 
So.2d 647, 250 La. 378. 

Md.—Rubin v. Rubin, 193 A.2d 696, 233 Md. 118, 99 
A.L.R.2d 256. 

Miss.—Wires v. Wires. 297 So.2d 900 
Neb.—Rickus v. Rickus, 158 N.W,2d 540, 183 Neb. 
140. 

N.Y.—Slulzky v. Slutzky, 331 N.Y.S.2d 505, 39 A.D.2d 
650. 

Okl.-Laster v. Laster, 370 P.2d 823. 

Wash.—Morris v. Moms, 419 P.2d 129, 69 Wash.2d 
506. 

Inadequate 

(1) AU.—Body V. Body, Civ., 256 So.2d 184, 47 
Ala.App. 443—Weeks v. Weeks. Civ., 260 So.2d 396, 47 
AIa.App. 664. 

Ark.—Byrd v Byrd, 407 S.W.2d 731, 241 Ark. 374. 
Cal.—Rosan v. Rosan, 101 Cal.Rptr. 29S, 24 C.A.3d 
885. 

Fla.—Bennett v. Bennett, App., 158 So.2d 793—Elkins 
V. Elkins, App., 228 So.2d lOS, app. after remand 
249 So.2d 443—Rcbinson v. Rolrinson, App. 2 
Dist., 418 So.2d 465, app. after remand 442 ^.2d 
383. 

Iowa—Yansky v. Yansky, 172 N.W.2d H4. 

Ky.—Chandler v. Chandler, 408 S.W2id 641, app. after 
remand 428 S.W.2d 610—Justice v. Justice. 421 
S.W.2d 868—Walden v. Walden, 486 S.W.2d 57. 
Mich.—Esslinger v, Esslinger, 155 N.W.2d 702,9 Mich. 
App. 11, 

Neb—Loukota v. Loukota, 128 N.W.2d Ufi, 177 Neb. 
355. 

N.Y.—Hamond v. Hamond, 338 N.Y5.2d 759, 40 
AD.2d 1012. 
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Award amended 

F:a—Dc Ccr.z;. . !>. Cir.v \pr ‘ D.: 4}; S» Id 
loua—Ir re OiC'per’s V1ir-:dge. 2Z5 N W Zd ^'5 

Rehabilitative 

Fla.--M£\e) v Mc\e\. \pp 4 Dist. 4!- Si-Zd 32: 

mge 1092 

93 Ala—Bean t Bear., 142 ScZd Z6i r} Aia 4*”' 
Anz —Henning v Henning. 36Z PZd 124, g*5 An? 35G, 
Ark—Oates % Ccates, 3""* SWi^J SZA 23S Ark 
!—Dennis » Den^v 3*^ SWZd 631 Z*=? .Ark 
384 

Fla —Mufson s Vfufson, App, ZhZ So Zd 11C 
III—Auerbach v Auerbach, l.«3 \EZd :«?. 36 Hi 
App2d 122 

Iowa—Conkhng s Conkhng, 185 N W 2d ‘'TT 
Kv —McLemore \ McLemorc, 346 S VV 2d 722. P2 
.AL.R2d 691—McLaughlin i McLaughlin, 405 
SW 2d 22—Tanner i Tanner, 442 S 34 2d 558 
La —Vedrenne Vedrenne, App, 16^ So Zd 853—Per- 

r> V Pen>', App., Zu" Sc.2d 819 
Md—Comulada v Comulada, 21C A 2d i5S. 238 Md 
638 

Neb—Reckling i Reckling, J11 \ W 2d 627, 172 Neb 
731—Fotinos v Fotinos, 168 NW:d 698, 184 
Nrfj. 486 

NY—Freimuih Freimuth, 259 \*Y.S2d 266. 23 

A.D.2d 862—Schacht v Schacht, 301 NYSZd 
151. 32 AD 2d 2C1-Calkm v Calkin, 316 NY 
S2d 938, 35 A.D2d 1040. 

Okl.—Zink Zmk, 39C P2d 504 

Or—Hliker v Diiker, 457 R2d 668 I Or App 18— 
Matter of .Marriage of Clapperton. 649 P.2d 620, 58 
Or App 577. 

Pa.—Moore >. Moore, 181 A.2d 714, 198 Pa.Super. 349 
Vt—Strope V Strope, 303 A 2d 805. 131 Vt 210. 
Wash.—Dillej v DiHey. 48! P.2d 584. 4 Wash.App. 
270. 

Yearly 

(3) Other awards. 

Mo.—Richardson v. Richardson, App. 524 S WC2d 149 
N.y,—Brownstein v. Brownstein, 268 N YS.2d 115, 25 
A.D.2d 205. 

Monthly 

(3) Mo.—Ennenbach Enncnbach, App. 488 

S.W3d 261, 

(4) Neb—Badberg v. Badberg, 229 N.W.2d 552, 193 
Nd>. 844. 

(9) Ky.—Gann v. Gann, 347 S.WC2d 540. 

La.—Moreau v. Moreau, App,, 142 So.2d 423. 

Va.—Klotz V. Klotz, 127 S.E2d 104, 203 Va, 677, 1 
A.L.R.3d 118. 

(11) Other awards. 

Ala.—Davis v. Davis. 147 So.2d 828, 274 Ala. 277, 1 
A.L.R.3d 1—Ward v. Ward, 17! Sa2d 854 
Gray v. Grey, Civ., 233 So.2d 504, 45 Ala.App. 
564. 

Cal.—De Santo v. De Santo, 328 P.2d 463, 162 C.A.2d 
126—Kurtz V. Kurtz, 11 Cal.Rptr. 230,189 C.A.2d 
320 

Colo.—Rhoades v. Rhoades. 535 P.2d 1122, 188 Colo 
423. 

Mahrer v. Mahrer, App., 515 P.2d 125. 

Fla,—Seiferth v. Seiferth, App., 132 So.2d 471—Scanlon 
V. Scanlon. App., 154 So.2d 899—Peteler v. Petelcr, 
Ar)., 145 So.2d 291—Gaer v. Oaer, App., 168 
Sa2u 789—Schultz v. Schultz, App., 197 So.2d 
310—Rouse V. Rouse, App., 313 So.2d 458. 

Ill.—Canady v. Canady, 197 N.E.2d 42, 30 I11.2d 440. 
HaU V. Hall. 175 N.E2d 602, 31 ni.App.2d 
TO-Gilmore v, Gilmore, 328 N.E2d 562, 28 Ill. 
App.3d 36. 

Iowa—Alberhasky v, Alberhasky. 97 N.W,2d 914. 250 
Iowa 986—Andreesen v. Andreesen, 110 N,W.2d 
275, 252 Iowa 1152—Hancock v. Hancock. 131 
N,W.2d 757, 257 Iowa 119—Lessenger v Lessen* 
ger. 156 N.W.2d 845, 261 Iowa 1076. 

Ky.—Davis v. Davis, 347 S.W.2d 534. 

La.—Kelly v. Kelly. App., 179 So.2d 458—Bahlc v. 
Bahle. App., 226 So.2d 563. 


—Rns’. -t R‘3 v», I"9 N W 2d *’25. 24 Mich App 
’C 

M'-:—Stap^t.r. k Stapet.Tr., 48 ^ p::d 1144. Ifg 
Mord 96 

Vh -Mi.ier % Miller. Ill N W 2d 646. 190 Neb 816 
Or-McCJiough % M.CulIough, 499 P 2d 8.32, 10 
Or Apr 5c: 

Va—Tajior » Tajbr. 121 SEZd 753, 203 Va 1 
Wash —DickivcMi v Dickison, 399 P.Zd 5, 65 W'a&h.2d 
585 

W is —Parsons \ Parsons. 229 N W 2d 629, 68 Wis.2d 

-44 

W(«rftly 

f I) N Y —Link s LinL 193 N Y.S2d 2*?, 21 Misc.2d 
60, mod 201 N*Y.S2d 54S. 11 AD2d 651 
(9) Iowa—Morns s. Moms, 163 N W.2d 549. 

H1 1 Other awards 

Ala —Maddox s Maddox, 160 So 2d 481. 276 Ala. 197. 
Fla.—Lewis \ Lewis, App.. 104 So 2d 597 
Ga —Monroe v Monroe. 127 SE:d 899, 218 Ga. 353. 
Ill-Waison \ Watson. 328 NE2d 600, 28 IlLApp.3d 
320 

K).—Stice \ Slice, 436 S W’.2d 62 
Mich—Demos an s Donovan, 122 N.W 2d 658, 370 
Mich 507—Young v. Young, 124 N W 2d 264, 371 
Mich 447 

Mo —Weiss V Wnss, App., 392 S.W.2d 646—Morten- 
sen V Monensen. Af^. 469 &W 2d 852 
NY—Glassman v Glassman, 234 N.Y.S2d 296, 17 
A D 2d 973 

Va—Brooks v. Brooks, 113 SE.2d 872. 201 Va. 731. 

Modifiable onkr 

Coto—.Moss V. Moss, 531 P.2d 635, 35 Colo.App. 53, 
afTd. 549 P.2d 404. 190 Colo 491 

page 1094> 

94 Ala.— Ellis s Elliv Civ , 277 So.2d 102, 50 Ala 
App 67 

Conn.—Thomas v Thomas, 271 A.2d 62, 159 Conn, 
477 

Kj —Ronolds v Reynolds, 458 S W 2d 783. 

La —Malone v. Malone, App.. 243 So.2d 100, affd. 257 
So.2d 397, 260 La. 759. 

Neb.—Person v. Person, 202 N.W.2d 629, 189 Neb. 
329. 

NJ.—Tucker v. Tucker, 298 A.2d 91, 121 N.J.Super. 
539. 

N.Y.—Winkler v. Winkler, 216 N.Y.S.2d 307, 13 
A.D.2d 924, affd. 180 N.E2d 915, 11 N.Y.2d 693, 
225 N,Y.S.2d 763, and 242 N.Y.S.2d 603, 19 
A.D.2d 697. 

Va.—Lawrence v. Lawrence, 181 S.E2d 640, 212 Va. 
44. 

Mostfaly 

<11) Other awards. 

U.S.—Colby V. Colby. D.CVirgin Islands, 283 F.Supp. 
150. 

Cal.—Rosenthal v. Rosenthal, 50 Cil.Rptr. 285, 240 
C.A.2d 927. 

Colo.—Hunter v. Hunter, 395 P.2d 604, 155 Colo. 516. 
Fla.—Harrison v. Harrison, App., 314 So.2d 812. 

Ga.—Thomason v. Theunason, 153 S.E2d 716, 223 Ga. 

9a-Dye v. Dye. 165 S.E2d 652, 225 Ga. 24. 
Ky.—BramWette v, Bramblette, 448 S.W.2d 44. 

La,—Cofdaro v. Cordaro, App., 168 So.2d 886. 

Or.—Hansen v. Hansen, 489 P.2d 970, 7 Or.App. 44. 
WTis.—Jackowick v. Jackowick. 159 N.W.2d 54, 39 
. Wis.2d 249. 

95. Ala,—Lloyd v. Lloyd, Civ., 243 So.2d 525, 46 
Ala.A|>p. 441. 

AYiz.—<3age v. Gage, 462 P.2d 93, 11 Ariz.App. 76. 
Colo.—Bock v. Bock, 390 P.2<I 956, 154 OAo. 408. 

GiUxms V. GiUxms, App., 476 P.2d 297. 

Ga.—Byers v. Byers, 167 S,E2d 640,225 Ga. 263—Ad¬ 
ams V. Adams, 169 S.E2d 160, 225 Ga. 375. 
Ill.—Bemardini v. Bemardini, 264 N.E2d 295, 130 
llI.App2d 692—Webb v. Webb, 264 N.E2d 594, 
130 IlI.App.2d 618. 

Iowa—Kantaris v, Kantaris, 169 N.W.2d 824—Wilson 
V. Wilson. 197 N.W.2d 589. 


La —Shapiro v Shapiro, App., 141 So 2d 448—Drape- 
kin V Drapekin, App, 185 So.2d 90—Harwell v 
Harwell, App. 245 So.2d 434. 

Mo—Myers v Myers, App., 356 S.W.Zd 522. 

Ok! -Kennedy v Kennedy. 461 P.2d 614. 

Or —.Matter of Marriage of Flomer, 554 P.2d 1027, 27 
Or App 59 

SC—Long V Long. 146 S.E2d 873, 247 S.C 250. 
Tcnn —Acrec v Acrec, 447 S.W.2d 108, 60 Tcnn.App, 
386 

Monthly 

(9) Other awards. 

Ala.—Isom v. Isom, 143 So.2d 455, 273 Ala. 599—Leo 
V. Leo. 189 So.2d 558, 280 Ala. 9—Whitfield v 
Whitfield. 218 So.2d 146, 283 Ala. 433. 

Anz.—Johnson v. Johnson, 469 P.2d 100, 12 Ariz.App. 
208. 

Fla.—Durden v. Durden, App,, 137 So.2d 29—French 
v. French, App., 146 So.2d 584. 

Ga.—DuPree v. DuPree, 159 S.E2d 708, 224 Ga. 52— 
Standridge v. Standridge, 160 S.E.2d 377, 224 Ga. 
102 

Ky.—Holder v. Holder, 424 S.W.2d 600. 

La.—Bernard v. Broussard, App., 128 So.2d 787. 

Md.—Lewis v. Lewis, 149 A.2d 403, 219 Md. 313— 
Schuman v. Schuman, 248 A.2d 876, 252 Md. 13. 
Minn.—Stephenson v. Stephenson, 104 N.W.2d 517,258 
Minn. 435 

Miss.—Meinnis v. Mclnnis, 227 So.2d 116. 

Ma.—Wade v. Wade, App., 429 S.W.2d 317. 

Va.—Gramdspacher v. Gramelspacher, 134 S.E.2d 285, 
204 Va. 839. 

Wis—Martin v. Martin, 174 N.W.2d 468, 46 Wis,2d 
218—Leeder v. Leeder, 175 N.W.2d 262,46 Wis.2d 
464. 

Weekly 

(5) Other awards. 

Fla.—Lubarr v. Lubarr, App., 199 So.2d 123. 

Ga.—Greene v. Greem. 130 S.E2d 722, 218 Ga. 744. 
Ill.—Stntar v. Stntar, 199 N.E2d 274, 48 m.App.2d 
332. 

La.—Franks v. Franks, 107 So.2d 415. 

Md.—Herring v. Herring. 248 A.2d 117, 251 Md. 516. 
Mo.—Brosam v. Brosam, App., 437 S.W.2d 694. 

95. Amoiint approximating total take home 
salary 

Ga —Collins v. Collins, 190 S.E2d 539, 229 Ga. 222. 
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96. D.C.—Mumma v. Mumma, App., 280 A.2d 73, 
app. after remand 295 A.2d 898. 

Md.—Quinn v. <)uinn, 276 A.2d 425, 11 Md.AR). 638. 
Mass.—Holden v. Holden, 193 N.E2d 698, 36 Mass. 
770. 

Or.—Oliver v. Oliver, 337 P.2d 318, 216 Or. 5. 

97. Colo.—Elmer v. Elmer, 285 P.2d 601, 132 (bio. 
57, app. after remand, 431 P.2d 470, 163 <blo. 
430. 

(Ja.—Baldwin v. Baldwin, 177 S,E2d 85. 226 Ga. 680. 
Iowa—Motz V. Motz, 179 N.W.2d 367. 

Kan.—Darr v. Darr, 400 P.2d 721, 194 Kan. 593. 
Ky.—Bryant v. Bryant, 459 EW.2d 773. 

Mo.—Coleman v. COleman, App., 318 S.W.2d 378. 
N.Y.—Norton v. Norton, 339 N.Y.S.2d 734, 71 A.D.2d 
559. 

Okl.—Holeman v. Holeman, 459 P,2d 611. 

Or.-Bullock v. Bullock, 500 P.2d 490, 10 Or App. 578. 

Yearly 

(3) Other amounts. 

Mass.—Hillery v. Hillery, 173 N.E2d 269, 342 Mass. 
371. 

N.Y.—Mack v. Mack, 230 N.Y.S.2d 112, 16 A.D.2d 
1029. 

Monthly 

(9) Other awards. 

Ark.—Howard v, Howard, 477 S.W.2d 838, 252 Ark. 
189. 

Fla.—Traylor v. Traylor, App., 214 So.2d 15. 

Kan.—Craig v. Craig, 416 P.2d 297, 197 Kan. 345. 
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Md.—Kapneck v. Kapneck, 201 A.2d 798, 235 Md. 
36fr-Gebhard v. Gebhard, 252 A.2d 171, 253 Md 
125. 

Miss.—McICay v. McKay, 312 So 2d 12. 

Or.—Erpeldmg v. Erpelding, 487 P.2d 1406, 6 Or Ar) 
333. 

Or.—Eyerly v. Eycrly, 489 P.2d 692, 7 Or.App. 14. 
Va.—Moon v. Moon, 172 SE2d 778, 210 Va. 575 
Wash.—Endres v. Endres, 380 P.2d 873, 62 Wash.2d 
55. 

Wis.—Aasman v. Ausman, 141 N.W.2d 869, 31 Wis.2d 
79. 

Weekly 

(6) Other awards. 

Md.—Provenza v. Provenza, 172 A.2d 503,226 Md. 63. 
N.Y.—Balmer v. Balmer, 180 N.Y.S.2d 1017, 7 A.D.2d 
741, affd. 196 N.Y.S.2d 707, 7 N.Y.2d 833, 164 
N.E2d 725—Burstein v. Burstdn, 182 N.Y.S.2d 
455, 7 A.D.2d 902—Rubino v. Rubino, 195 N.Y. 
S.2d 845, 9 A.D.2d 959—Mallon v. Mallon, 201 
N.Y.S.2d 232, 10 A.D.2d 950-Edclinan v. Edel- 
man, 241 N.Y.S.2d 92, 19 A.D.2d 613—Lisanti v. 
Lisanti, 250 N.Y.S.2d 833, 21 A.D.2d 808—Braimn 
V. Brainin, 291 N.Y.S.2d 937, 30 A.D.2d 662— 
Shay V. Shay, 294 N.Y.S.2d 1011, 30 A.D.2d 980- 
Bierfrdnd v. Bierfreind. 336 N.Y.S.2d 119, 40 
A.D.2d 682. 

(7) Other amounts. 

Fla.—Klein v. Klein, App., 122 So.2d 205 
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98. Fla.—Rudolph v. Rudolph, App., 146 So.2d 397— 
Fligelman v. Bigelman, App., 272 So.2d 199. 
Ind.—Bahre v. Bahre. 181 N.E.2d 639, 133 lnd.App. 
567. 

Ky.—Heustis v. Heustis, 346 S.W.2d 778. 

La.—Brown v. Brown, App., 245 So.2d 501. 

Old.—Kirkland v. Kirkland, 488 P.2d 1222. 

Or.—Emery v. Emery, 481 P.2d 656, 5 Or.App. 133. 

Monthly 

(1) Fla.—Farbraan v. Farbman, App., 208 So.2d 648. 
(9) Other awards. 

Fla.—Drucker v. Drucker, App., 239 So.2d 117—Doug¬ 
las V. Douglas, App., 361 So.2d 212. 

La.—Nugent v. Nugent, App., 126 So.2d 387. 

Or.—Wilson v. Wilson, 499 P.2d 828, 10 Or.App. 162. 
Wash.—Fowler v. Fowler, 429 P.2d 881, 71 Wash.2d 
540. 

Weekly 

(3) Other awards. 

Mo.—'Jenkins v. Jenkins, App., 396 S.W.2d 268. 

N.Y.—Kronenberg v. Kronenberg, 213 N.YS2d 811, 

13 AD.2d 682—Richardson v. Richardson, 289 
N.Y.S.2d 441, 29 A.D.2d 974. 

Stami^ V. Stampler, 224 N.Y.S.2d 185. 

Pa.—McGavic v. McGavic, 294 A.2d 795, 222 Pa.Su- 
pcr. 246. 

Va.—Canavos v. Canavos, 139 S.E2d 825, 205 Va. 744, 

14 A.L.R.3d 495. 

Yeariy 

IlL—Turns V. Turns, 239 N.E2d 144, 96 ni.App.2d 
347—Kkbba v. Klebba, 246 N.E2d 681, 108 Ill. 
App.2d 31 

N.Y.-Eliot V. Eliot, 255 N.Y.S.2d 1008, 22 A.D.2d 
942—Tamchin v. Tamchin, 270 N.Y.S.2d 1021 26 
A.D.2d 528. 
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99. U.S.—Poe V. Poe, CA.Virgin Islands, 452 F.2d 
999. 

Ala.—Anders v, Anders, Civ.App., 367 So.2d 481. 
Cdo.—Samdson v. Samelson, 360 P.2d 451, 146 Colo, 
61— V. Baugher, 408 P.2d 443, 158 Coio. 
547. 

Del.—Wife V. Husband, 269 A.2d 214. 

Fla.—Bezanilla v, Bezanilla. 65 So.2d 754—Collins- 
worth V. CoUinswoith, 386 So.2d 570. 

Kiaber v. Klaber, App., 133 So.2d 98—Ortiz v. 
Ortiz, App.. 211 So.2d 243—Frischkom v. Fri«h- 
kom, A(^., 223 So.2d 380, cert, dism.. Sup., 228 


So 2d 909—Ftshman * Fishman, .App, 245 So 2d 
258—Maroun % Maroun. .App. 277 So 2d 572. 
Ill—Loveless v Loveless. 261 S'E2d 732. 128 Hi 
App 2d 297 

Iowa—Phillips V Phillips, 104 NW2d 832, 251 Iowa 
1310-Schantz v Schantz, 163 N W 2d 398 
Ky.—Yonts v Yonts. 329 S.W.2d 209—Boggs v Boggs, 
330 S.W.2d 118-Diy v. Day, 347 S-W2d 549— 
BrOida V Brotda, 388 S.W 2d 617—Porter v Por¬ 
ter, 394 S.W 2d 456—Burke v Burke, 416 S.W 2d 
724—Singer v. Smgcr, 440 S W 2d 783—Gemen v. 
Gemert, 457 S.W 2d 831—Roberts v Roberts, 462 
SW.2d 911—Bradley v Bradley. 473 S W.2d 117 
Mich.-Ashwdl V Ashwell, 187 N W,2d 494, 31 Mich. 
App. 172—Boyd v. Boyd, 323 N.W2d 553, 116 
MK:h.App. 774 

Mo.—Landreth v Landreth, 454 SW.2d 495, 

Fields v. Fields, App, 343 S W’.2d 168 
Neb.—Ivins v Ivins, 108 N W2d 99. 171 Neb 838— 
Roach v. Roach. 117 N W2d 549, 174 Neb. 266— 
Upah V. Upah, 122 N.W.2d 507, 175 Neb 606— 
Keenan v. Keenan, 193 NW.2d 568, 187 Neb 
686~Hoffman v. Hoffmann. 197 N.W 2d 373, 188 
Neb. 408—Allgood v. Allgood. 203 N.W.2d 102, 
189 Neb 429. 

Nev.—Sargeani v Sargeant, 495 P.2d 618, 88 Nev. 223 
Okl—Conrad v. Conrad, 471 P.2d 892. 

Tex.—Murff v. MurfF, 615 S.W.2d 696. 

Particnlar asio&ats in partkBlnr circumstances 

(11) Other amounts. 

Ala.—Ward v. Ward, 171 So 2d 854 
Fla.—Hyatt v. Hyatt, App, 315 So.2d 11. 

Iowa—Hansen v Hansen, 125 N.W 2d 139, 255 Iowa 
1050. 

Ky.—^Jackson v. Jackson. 3M S.W.2d 302—Hickey v. 
Hickey, 383 S W' 2d 114—Damron \ Damron, 415 
S.W.2d 836—Long v Long. 416 S.W.2d 353. 

Me.—Strater v Straler, 196 A2d 94, 159 Me. 508. 
Miss.—Horton v. Horton, 301 So 2d 305—McKee v. 
McKee. 418 So.2d 764 

Nd).—Matson v. Matson, 120 N.W.2d 364, 175 Ndb. 
60. 

Tenn.—Raskind v. Raskind, 325 SW.2d 617, 45 Tenn. 
App. 583. 

Wyo.—Boschetto v. Boschetto, 343 P.2d 503, 80 Wyo. 
374. 
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1. Ala.—Roberts v. Roberts, 221 So.2d 915, 284 Ala. 

55. 

Hardwick v. Hardwick, Civ., 314 So.2d 76, 55 
Ala. App. 156. 

Fla.—Heinemann v. Heinemann, App., 314 So.2d 220 
Iowa—In re Gudenkaufs Marriage, 204 N.W.2d 586. 
Ky.—Yonts v. Yonts, 329 &W.2d 209. 

Okl.—Reagan v. Reagan, 460 P.2d 956. 

Or.—Malcow v. Malcow, 414 PJd 813, 243 Or. 552. 

page 1099 

2. Ala.—Whitfield v. Whitfield, 218 So.2d 146, 283 

Ala. 433. 

Vail V. Vail, Civ.App., 360 So.2d 985, revd. on 
other grounds 360 So.2d 992, on remand 360 So.2d 
994. 

Ga.—Morehead v. Morehead, 181 S.E2d 59, 227 Ga. 
428—Powers v. Powers, 192 S.E2d 268, 229 Ga. 
450. 

Ill.—Still V. Still 238 N.E2d 613, 96 m.App.2d 320- 
Colvin V. Colvin, 270 N.E2d 61, 132 Ill.App.2d 
959. 

Ky.—Peavy v. Peavy, 351 S.W.2d 869—Heustis v. 
Heustis, 381 S.W.2d 533—Jackson v. Jackson, 453 
S.W.2d 744—Griffith v. Griffith. 458 S.W.2d 449. 
Mo.—Franke v. Franke, 447 S.W.2d 308. 

Neb.-Fry v. Fry. 184 N.W.2d 636. 186 Neb. 521. 
Okl—Seelig v. Seelig, 460 P.2d 433—Dowdell v. Dow¬ 
dell, 463 P.2d 948. 

Particular amounts in particular circumstances 

(11) Other amounts. 
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Ky —Davjs v Davis, 347 S W 2d 534—Jones v, Jones, 
382 S W 2d 842—Ingram v Ingram, 385 S W.2d 
69 

Ohio—Blackburn v Blackburn, App., 151 N E2d 923 
—Ralnn v Rabin, 195 N E2d 377, llg CMik> App. 
446 

Okl —Hughes v. Hughes, 363 P 2d 155 
Or—Minovsky v. Minovsky. 500 P.2d 1234, 10 Or 
App. 540. 

il2) Other amcnints. 

Ky —Burke v Burke, 416 S W 2d 724 
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3 Fla—Chester v Chester, App.. 241 So 2d 190— 

White V White, App., 314 So 2d 187 
III.—Mantn v. Martin, 210 N.E2d 590, 62 Il!.App.2d 
105—Honey v Honey, 256 N.E2d 121, 120 lU. 
App 2d 102. Ap>p after remand 279 N E2d 751, 3 
Ill.App.3d 948. 

Miss—McKee V McKee, 418 So.2d 764 

SC.—Grubbs v. Grubbs, 249 S.E.2d 747, 272 S.C 138 

Military retirement pay 

Fla.—Hartzell v Hartzell, App 4 Dist., 434 So.2d 353 
As Including military redrement benefits 
Ala.—Tinsley v Tinsley, Civ App,, 431 So 2d 1304. 

4 Ala—Leo v Leo, 189 So.2d 558, 280 Ala. 9. 
Ky.—Howard v Howard, 412 SW.2d 243, app. after 

remand 421 SW.2d 862. 

Mo.—Swanson v. Swanson, 464 S.W.2d 225 

Mayor v. Mayor, App., 351 S.W.2d 810—Enncn- 
bach v. Ennenbach, A^)., 488 S.W,2d 261. 

N.Y.—Borchard v. Borchard, 171 N.Y.S.2d 983, 5 
A.D2d 472, rcarg. den. 173 N.Y.S.2d 990, 5 
A.D2d 989, resettlement den. 178 N.Y.S.2d 598, 6 
A.D.2d 771. 

Particular amounts in particnlar circumstances 

(9) Other amounts. 

Alaska—Crume v. Grume, 378 P.2d 183. 

Fla.—Amngton v. Arrington, Arj, 150 So.2d 473. 
Okl—Warr v. Warr. 386 P.2d 639. 

Or.—^Thompson v. Thompsem, 353 P.2d 241, 222 Or. 
555. 

5. Ala.—Grant v. Grant, Civ., 274 So.2d 329, 49 
AIa.App. 559, app. after rennand 292 So2d 660, 52 
AIa.App. 365, cert. den. 292 So.2d 662, 292 Ala. 
722, cert. den. 95 ECt. 124, 419 U.S. 867, 42 
L.Ed.2d 105—Sankey v. Sankey, Civ., 282 Sa2d 
924, 51 Ala.App. 100. 

Kan.—Longo v. Longo, 395 P.2d 302, 193 Kan. 386, 
194 Kan. I. 

Ky.—Hunt v. Hunt, 394 S.W.2d 743—Thomas v. 
Thomas, 464 S.W.2d 257. 

Mo.—Sieckmann v. Sieckmann, App., 429 S.W.2d 784. 
Neb.—Schwarck v. Schwarck, 122 N.W.2d 489, 175 
Neb. 560—Wegner v. Wegner, 184 N.W.2d 631, 
186 Neb. 554. 

Particular amounts in particular circumstances 

(12) Other amounts. 

Iowa—In re Meyers’ Marriage, 228 N.W.2d 64. 

Fla.—Sommers v. Sommers, App., 169 So.2d 4%, app. 

after remand 183 So.2d 744. 

Ky.—Undsey v. Undsey, 358 S.W.2d 484. 

Neb.-Vollbrecht v. Vollbrecht, 131 N.W.2d 651, 178 
Neb. 31. 

Okl.—Sylvan v. Sylvan, 373 P.2d 232—Aronson v. Ar¬ 
onson, 468 P.2d 493. 

§ 236(3). -Proportion of Hus- 

band*s Estate or Income 
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535. N.Y.—Borchard v. Borchard, 171 N.Y.S.2d 983, 
5 A.D.2d 472, rearg. den. 173 N.Y.S.2d 99a 5 
A.D.2d 989, resettlement den, 178 N.Y5.2d 598, 6 
A.D.2d 771. 

Minskoff v. Minskoff, 187 N.Y.S.2d 415, 17 
Misc.2d 718—Millncr v. Millner, 301 N.Y.S.2d 
250, 60 Misc.2d 122. 

6. Ala.—Ryan v. Ryan, 105 SoJd 700,267 Ala. 677— 
Frazier v. Frazier, 134 So.2d 205, 273 Ala. 53. 
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Ra~T:i3arti \ T:/iar, 4pp. Sc^Zc :<X 
Kj —4ie3unier v .4rf\a"':er. 1 " S W. Zc 4^i 
La—Roberts * Rctbers. 4;::p , I4i s* Id 

Half 

Ga—Harper % Harper 'Al SEZ» 4C: ZZZ Ga 

6^. GMBparison of award ia gross with iacoaie 
belft iaappropriate 

III.—Schwarz v Schwarz, lU SE2d t'j Z" I.iZc 
]4r>~Sti]i V StC ZSS NE.Zd 6! 3, % Ill.-VppZi 
320- 

me 1102 

7 K> —Hc^ins > Hopkins, 43! S-W Zd Sfc3 
11 Neb—Hoffmann v. Hoffmann. !<)“' N W.2d 3“3, 
ISS Neb. 40S 

IZ Tenn.—Elias s Elias, 45’’ S-^4 Zd 612. 61 Tern 
App 6^2 

17 K> —Alexander s Alexander, 31" SW 2d 4*^4— 
Giwood > Cawood, 3Z9 S W Zo 56T—Heustis ^ 
Heustis, 346 SW.2d 77&—Crnibs % Combs. 35G 
S.W 2d 502—Ollirfi 1 Oilish, 382 S W.2d 876- 
DeSinuiM v. DeSimone, 388 S W 2d 591—Porter 
s Porter, 394 SW2d 456—Ralston v Ralston, 
396 S,W 2d 775—Howard v. Howard 412 S W.2d 
243, app. after remand 42! S W.2d S62—Clark s 
Clark, 425 S.W.2d 745—Duvall s Duvall, 431 
S.W2d491 

La.—Fontenot V Fontenot, .App., 175 So.2d 438—Street 
V Street, App., 205 So.2d S39—Moseley s’ Mose- • 
ky. App.. 216 So.2d 852 

Pa.—Schaeffer s. Schaeffer, 10 Ldaanon 65, exceptions 
dmn. to Ldsenon 201 
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18. Ky —Boggs V. Boggs. 330 S.W2d llS-Hunt 
Hunt, 394 S.W.2d 743—Logan v. Logan. 432 
S.W.2d 34. 

N Y.—Rosen v Rosen, 193 N Y.S.2d 29, 18 .Misc.2d 
257, affd. 199 N.Y.a2d 435, 10 A.D 2d 818 
20 La.—Wihon v. Wilson. App, 157 So.2d 590—Lu¬ 
cas V. Lucas, App., 157 SoZd 615—Powell v. 
Mattyk, App.. 23! So.2d 460 
Pa.—Marra v, Mun, 149 A.2d 175, 189 Pa.Super 180. 

Lindenfeiser v. Undoifelser, 12 Bucks 113, on 
remand 153 A.2d 901, 396 Pa. 530-Markley v 
Markfey, 35 Nortfaamb.LJ 178. 

203 Pa.—Lmdenfeiser v Lindenfeiser. 12 Bucks 132 
-Schafer v. Schaeffer, 10 Ldxuion 201. 

20,10. Pa.—^Schaeffer s. Schaeffer, 10 Ldianon 201 
20.15. Gross tod not iaeoBse 
La.—Jtdmson v. Johnson, App.4Cir., 452 So.2d 32Z 
wnt den. 458 So.2d 4S6. 
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24. Ind—Miller v. Miller. 256 N.E2d 589, 146 Ind. 
App. 45S. 

Ind.—Plese v. Pksc, 257 N.E.2d 318,146 Ind.App. 545 
243. Ind.— Smith v. Smith. 169 N.EZd 130, 131 
Iixl.App.2d 38. 

§ 237, Modification of Allowance 
Library References 
Divorce <s»245. 

25. La.—Burris v. Burris, App., 197 $o.2d 89. 

Oral modifkatioii 

N.Y.—Robinson v. Robinson, 440 N.Y.S2d 127, 81 
A.D.2d 1028. 

The remedy for a burdensome alimo- 
ny provision is not modification, but a 
direct appeal, in the absence of a sub¬ 
stantial change of circumstances.^^ ^ 

253. Fla.-Lazar v. Lazar, App., 317 So.2d 854. 
ABocatiM ia same proportion as original award 
N.Y.—Covdlo V. Covello. 414 N.YS.2d 145,68 A.D.2d 
818. 


26.5 \r 2 .—Berr,v” , &er.re:-„ 495 P 2d *"!, 

Cil —Grah,in: v 345 PZd 516 

F-t Ar? ScZc <70 

Oa — * Pa-mes, ZZ3 S£Zd 86. 236 Ga !15 

I-wa-lr re Ma-ire Fu \ 255 N 2d 155 
La—VLC/arc > McClure, App. It} So 2d 1534 
Md —C-andal! v Cranca'I, Z.<" A 2d 526 14 Md ^pp 
4"fc 

.Mc -K.rk V App. 598 SW2d 15? 

Effect as res Judicata 

i!'. Crio—G’’e<n \ Greer,. 45! P2d 283. 16£ Colo 

(2 Md—Reese v Huebschman. 440 A.Zd IIW. 50 
Ma..\pF '^09 

i4j Not barred ander doctnne of res judicata. 

\ M —Bnsier *, Bnster, 594 P 2d 116", 92 N M 711 

Held not ^rerision of alimony” 

Ga—Bodrey s axJrev. 161 SE2d S64. 224 Ga 24£ 
Spoose entitled to credit for amounts paid 
La —Ahkrs \ .Ahlers, App., 384 So 2d 474 

§ 238. -Power to Modify 
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29 Mass.—Bbksberg v. Bloksberg, 387 N E2d 156, 7 
Mass App 233 

For support of insane spouse 

Kan —Kessler v Kcssie.r, 362 P.2d 21. 188 Kan. 255. 
31. Ala.—Weeks v Weeks, Ov, 260 So.2d 396, 47 
Aia..4{^. 664 

Anz.—Barthc^cxnew v Supenor Court In and For Puna 
County, 417 P.2d 563. 4 Anz App 50—Flynn v. 
Fljnn, 494 P.2d 40S, 16 Ariz.App 508—Lloyd v. 
Lloyd, 533 P 2d 684. 26 Anz.App. 376. 

Ark -Collie v CoUie, 413 S.W.2d 42, 242 Ark. 297 
Cai—Grant v Supenor Court In and For City and 
County trf* San Francisco, 29 Cal.Rptr. 125, 214 
C.A.2d 15. 

Fla.—Graves v Graves. App., 115 So.2d 451—Hardy v. 
Hardy, App., 118 So.2d 106—ShefTiekl v. Sheffield, 
App., 310 So.2d 41G 

Ga.—Davis v. Davis, 127 S.E2d 296, 218 Ga. 250. 
Idaho—Compton v. Compton, 612 P.2d 1I7S, 101 Ida¬ 
ho 328. 

Hi—Kresteffv. Kresteff, 223 N.E2d 720, 79 ni.App.2d 
170, cert. den. 88 S.Ct. 1820, 391 U.S. 924, 20 
LEd.2d 662, stating Nevada law 
Kan.—Miller v Miller. 496 P.2d 1343, 209 Kan. 290. 
Ky.—Reed v Reed. 484 S.W.2d 844, cert. den. 93 S.Ct. 

1375, 410 U.S. 931, 35 EEd.2d 594. 

La.—Dupuis V. Patin, Ari., 155 So.2d 768—King v. 
King, App.. 253 So.2d 660, writ den. 255 So.2d 
353, 260 U. 128 

Md.—Johnson v. Johnson. 86 A.2d 520, 199 Md. 329. 
Miss.— Hopkins v. Hopkins, 379 So,2d 314 
Mo.—Overman v. Overman. App., 514 SWZd 625. 
Neb,—Watley v. Wailey, 302 N.W.2d 690, 208 Neb. 
155. 

Nev.—Baffin v. Ballin, 371 P.2d 32, 78 Nev. 224— 
Grwiz V. Grenz, 374 P.2d 891, 78 Nev. 394. 
N.Y.—Juliette S. v. William S., 360 N.Y.S.2d 970, 79 
Misc.2d 765. 

Or.—^Matter of Marriage cf Faires, 609 P.2d 871, 45 
Or.App. 851. 

S.D.—Blare v. Blare, 302 N.W.2d 787. 

Tenn.—Phillips v. Webster, App., 611 S.W.2d 591. 
Utah—Felt v. Felt, 493 P.2d 620, 27 Utah2d 103. 
Va.—Losyk v. Losyk, 183 SE2d 135, 212 Va. 220. 
Power to consider change of conditions in con¬ 
tempt proceeding 

Ga.—Young v. Young, 221 S.E2d 424, 235 Ga. 653. 

Allowance of gross sum 

(1) Ala.—Welch v. Welch, Civ., 275 So.2d 162, 49 
A!a.App. 647—McCraiy v. McCrary, Civ.App., 408 
Sa2d 523. 

Ariz.—Barnett v. Barnett, 388 P.2d 433. 95 Ariz. 226. 
Ca!.-^Avery v. Aveiy, 89 CalRptr. 195, 10 CA.3d 525, 
stating Missouri law. 
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Fia.—T urr.er v Turner, App, 3£3 So 2d 700 

Mich —Manir v Martin, 30*’ N.W.2d 40S, 105 Mich. 
App TX 

Mo -Terrell v Terrell. App, 582 S W 2d 720. 

Neb—Bali v. Ball. 159 NW.2d 297. 183 Neb. 216 
(21 Ala,—Hager v Hager. 299 So.2d 743, 293 Ala. 

47. or. remand 299 So.2d 751, 53 Ala.App. 740. 

Ky —Cawood v Cawood. 329 S W,2d 569. 

Mich—Fimschild v Fimschild, 240 N,W,2d 790, 67 
Msch.App. 327 

Neb—Kasper v. Kasper, 240 N.W.2d 591, 195 Neb, 
754 

SC —Blakely v Blakdy, 155 S.E 2d 857, 249 S.C. 623. 
<5) Chher matters. 

Tenn—Spalding v Spalding, App., 597 SW,2d 739. 

Consent or acquiescence of parties 

fil Cal—Beckett v Beckett. 77 Cal.Rptr. 134, 272 

CA.2d 70 

(S') Other statements. 

Cal.—Tilghman v. Supenor Court for Los Angeles 
County, 115 Cal Rptr 195. 40 C.A.3d 599. 

Effect of void modifying order 

Kan—Henderson v Henderson, 399 P.2d 877, 194 
Kan 456 

RetroacdTe application nnconstitutiona! 

Ga.—McClain v McClain, 246 S.E.2d 187, 241 Ga. 
422. 
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32. U S.—Cox V. Cox, C.A.Virgin Islands, 457 F.2d 
1190 

Ala.—Whitt V. Whitt, 166 So.2d 413, 276 Ala. 685— 
Thomas v. Thomas. 203 So.2d 118, 281 Ala. 397— 
Brumlow v. Brumlow, 209 So.2d 849, 282 Ala. 170. 

Hora V. Hora, Civ., 244 So.2d 601, 46 Ala.App. 
513. 

(2aL—Leverett v. Superior Court, In and For Alameda 
County, 34 Cal.Rptr. 784, 222 C.A.2d 126- 
Dahlstet v, Dahlstet. 77 Ciil.Rptr. 45, 272 CA.2d 
174. 

Colo.—Elmer v. Elmer, 285 P.2d 601, 132 Colo. 57, 
app. after remand 431 P.2d 470, 163 Colo. 430. 

Warner v. Warner, App., 485 P.2d 527. 

D.C—Fuller v. Fuller, App., 190 A.2d 252, stating 
Maryland law. 

III.—Waltrip V. Waltrip, 279 N.E2d 405, 3 Ill.App.3d 
892. 

lowa-Danley- v. Danley, 163 N.W.2d 71. 

Ky.—Bramblette v. Bramblette, 448 S.W.2d 44. 

Md.—Eberly v. Ebcrly, 278 A.2d 107, 12 Md,App. 117. 

N.Y.—Lewis V. Lewis, 168 N.Y.S.2d 473, 5 A.D.2d 674, 
rearg. den. 169 N.Y.S.2d 1014, 5 A.D.2d 777, 
motion den. 150 N.E.2d 710, 4 N.Y.2d 872, 174 
N.Y.S.2d 241, app. den. 174 N.Y.S.2d 888, 6 
A.D.2d 690, stating law of Alabama—Joffe v. Spec- 
tor, 279 N.Y.S.2d 905, 27 A.D.2d 406. 

S.D.—Myhre v. Myhre, 296 N.W,2d 905. 

Wis.—Thies v. MacDonald, 187 N.W.2d 186, 51 Wis.2d 
296 

Allowance payable in instaiiments, etc 

Ala.—Dean v. Dean, Civ., 284 So.2d 276, 51 Ala.App. 
249. 

Ky.—Davis v. Davis, 347 S.W.2d 534—Gann v. Gann, 
347 S.W.2d 540. 

Mich,—Cantor v. Cantor, 274 N.W.2d 825, 87 Mich. 
App. 485 stating Kentucky laws. 

Tenn.—Narmi v. Naron, 401 S.W.2d 766, 218 Tenn. 
125. 

In Ohio 

(1) Ohio—Hunt V. Hunt, 159 N.E2d 430, 169 Ohio 

St. 276. 

O’Connor v. Graff, 160 N.E2d 374, 111 Ohio 
App, 398—Williams v. Wiffiams, 176 N.E.2d 288, 
112 Ohio App. 412. 

Previous decisions 

Ill.—Barrow v. Barrow, 342 N.E.2d 237, 33 ni.App.3d 
654. 

Personal jurisdiction preretpii^te 

Del.—Sevison v. Sevison, Super., 396 A.2d 178. 
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Conversion to rehabilitative alimony 

Fla.—Stiff V. Stiff, App., 395 So.2d 573. 
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33. Ala.—Hartigan v. Hartigan, 128 So.2d 725, 272 
Ala. 67—Block v. Block, 201 So.2d 51, 281 Ala. 
214. 

Ariz.—Smpsmi v. Superior Court In and For Puna 
County. 351 P.2d 179, 87 Ariz. 350. 

Hayne v. Hayne, 449 P.2d 633, 9 AntApp. 
99—Linton v. Linton, 499 P.2d 174, 17 Anz.App. 
560. 

Cal.—Levitt V. Levitt, 42 Cal.Rptr. 577,399 P.2d 33,62 
C.2d 477. 

Pelser v. Pclser, 2 Cal.Rptr. 259, 177 C.A.2d 
228—Taliaferro v. Taliaferro, 4 Cal.Rptr. 693, 180 
CA.2d 44—Benom v. Benom, 343 P.2d 632, 173 
C.A.2d 286—Hoemer v. Superior Court In and For 
Los Angeles County, 6 Cal.Rptr. 178, 182 C.A.2d 
500—Roberts v. Roberts, 68 CaI.Rptr. 59, 261 
C.A.2d 424—Dahlstet v. Dahlstet, 77 Cal.Rptr. 45, 
272 C.A.2d 174. 

Conn.—Bundle v. Bunche, 429 A.2d 874, 180 Conn. 
285. 

Fla.—McArthur v. McArthur, 106 So.2d 73—Kosch v. 
Kosch, 113 So.2d 547, conf. to 114 So.2d 18. 

BeU V. Bell, App., 112 So.2d 63-F(wlcr v. 
Fowler, App., 112 So.2d 411—Moore v. Moore, 
113 So.2d 878—Ropke v. Ropke, App., 179 So.2d 
122—Ludacer v. Ludacer, App., 211 So.2d 64. 
Ga.—Kendrick v. Kendrick, 127 S.E.2d 379, 218 Ga. 
284—Henley v. Henley, 149 S.E.2d 783, 222 Ga. 
349—Johnson v. Johnson, 196 S.E.2d 394, 230 Ga. 
204. 

Idaho—Jackson v. Jackson, 393 P.2d 28, 87 Idaho 
330—Turner v. Turner, 410 P.2d 648, 90 Idaho 
308. 

Ill.—Long V. Long, 103 N.E2d 159, 345 IILApp. 408— 
Fox V. Coyne, 166 N.E2d 474,25 IlLAppJd 352— 
Ledbetter v. Ledbetter. 167 N.E2d 247, 25 IlL 
App.2d 478—Chalmers v. Chalmers, 175 N.E2d 
613, 31 ra.App.2d I—Gregory v. Gregory, 202 
N.E2d 139, 52 Ill.App.2d 262-Lane v. Lane, 340 
N.E2d 705, 35 nLApp.3d 276, cert. den. 97 S.Q. 
238, 429 U.S. 886, 50 L.Ed.2d 167. 

Iowa—In le Marriage of Carlson, 338 N.W.2d 136. 
Kan.-Craig v. Craig, 416 P.2d 297, 197 Kan. 345— 
Herzmark v. Hetzmark, 427 P.2d 465. 199 Kan. 
48—Drummond v. Drummond, 495 P.2d 994, M9 
Kan. 86. 

La.—Duncan v. Roane, App., 127 So.2d 191—Lakhe v. 
Laiche, App., 138 So.2d 257—Rittincr v. Rittiner, 
App., 181 So.2d 267, writ ref. 181 So,2d 399, 248 
La. 702—Burris v. Burris, App., 197 So.2d 89— 
Dupre V. Guillory, App., 216 So.2d 327—Caldwdl 
V. GUbert, App., 253 So.2d 639—Bernhardt v. 
Bernhardt, App., 271 So.2d 342, am. on oth. grds.. 
Sup., 283 So.2d 226. 

Me.—Williams v. Williams, 444 A.2d 977. 

Md.—Zamecki v. Zamecki, 180 A.2d 849, 229 Md. 

1—^Willoughby v. Willoughby, 261 A.2d 452, 256 
Md. 590—Heinmuller v. Heinmuller, 264 A.2d 847, 
257 Md. 672-Ganier v. Gamer, 264 A.2d 858, 
257 Md. 723. 

Mass.—Surabian v. Surabian, 285 N.E2d 909, 362 
Mass. 342. 

Mich.—^Mowrer v. Mowrer, 143 N.W.2d 144, 3 Mich. 
App. 516—Pohl V. Pohl. 164 N.W.2d 768, 13 
MicluApp. 661 

Minn.—Ruprecht v. Ruprecht, 96 N.W.2d 14, 255 
Minn. 80—Mikkclsen v. Mikkelsen, 174 N.W.2d 
241, 286 Minn. 520. 

Miss.—McIntosh v. Meyer, 139 So.2d 368, 243 Miss. 
596. 

Mo.—Backy v. Backy, App., 355 S.W.2d 389—Romig 
V. Romig, App., 360 S.W.2d 737—Gunnerson v. 
Gunneison, App., 379 S.W.2d 861—Daffin v. Daf- 
fin, App., 567 S.W.2d 672—feoberts v. Roberts, 
App., 654 S.W.2d 613. 

Neb.—Wolter v. Wolter, 158 N,W.2d 616, 183 Neb. 
160—Ball V. Ball, 159 N.W.2d 297, 183 Neb. 216— 
Lawson v. Lawson, 174 N.W.2d 201 185 Neb. 164. 
Nev.—Folks v. Folks, 359 P.2d 91 77 Nev. 45. 
N.H.—Madsen v. Madsen, 209 A.2d 728, 106 N.H. 267. 


NJ—McDermott v McDerrmxt, 293 A 2d 231 120 
NJ.Super. 42 

N.Y —Frawlev v. Frawley. 195 N Y S 2d 310. 9 A-D 2d 
895—Lud'wig V Ludwig, 328 N.Y.S2d 470, 38 
A.D2d 214 

Urfan V. Larkin. 188 NY.S2d 5^1, 19 Misc2d 
172—HafstJd V. Hafstad, 191 NYS.2d 88, 20 
M>sc.2d 979 stating AUdnuni law—Brant \ Brant, 
2a N.Y.S.2d 643, 23 Mtsc2d 646-In re Terr’s 
Estate, 218 NY-S2d 318, 29 Misc.2d 772-Glass- 
man v Glassman, 245 N.Y.S2d 298, 41 Misc2d 
132—M. V. M., 335 N.Y.S.2d 207, 70 Misc2d 974 
N.C—Bunn v. Bunn, 136 S.E2d 240, 262 NC 6*». 
Stallings V. Stallings, 244 S.E2d 494. 36 NC 
App. 643, cert. den.. 248 S.E2d 249. 295 N C. 648 
N.D.—Bryant v Bryant, 102 NW2d 800. 

Ohio-Clelland v Clelland, 166 N.E2d 428, 110 Ohio 
Ak>. 546. 

Or—Ha>ler v. Hayter, 514 fJ2d 1350, 15 Or.App. 
90—Matter of Marriage of Esier, 673 P.2d 1386, M 
Or.App. 452. 

S.C—Porter v. Porter. 143 S.E2d 619, 246 S.C. 332— 
Graham v. Graham, 171 S.E2d 704, 253 S.C 
486—Jeancs v. Jeanes, 177 S.E2d 537, 255 S.C. 
161. 

S.D.—Jameson v. Jameson, 306 N.W.2d 240. 

Tenn.—Morrissey v. Morrissey, 37? S.W.2d 944, 214 
Tenn. Ill 

Thomas v. Thomas, 330 S.W.2d 583, 46 Tenn. 
App. 572—Mayhew v. Mayhew, 376 S.W.2d 324, 
52 Tenn.App. 459. 

Utah—Oiristensen v. Christensen, 628 P,2d 1297. 

Vt.—Davis v. Daws, 154 A.2d 463, 121 Vt. 242—Miller 
V. Miller, 186 A.2d 93. 123 Vt. 221, stanng Ver¬ 
mont and Virgin Island law. 

Va.—Sheffield v. Sheffield, 148 S.E2d 771,207 Va. 288. 
Wash.—DcRieincr v. Old Nat Bank c( Spokane, 374 
P.2d 973, 60 Wash.2d 686—Gorvm v. Steginann, 
443 P.2d 821, 74 Wash.2d 177, 

Wis.—Miner v. Miner. 103 N.W.2d 4, 10 Wis.2d 438— 
Trowbridge v. Trowteidge, 114 N.W.2d 129, 16 
Wis.2d 176. 

Paymeiits is lien of interest in property 

(3> Other matters. 

Wash.-Phillips v. Phillips, 329 P.2d 833, 52 Wash.2d 
879. 

Stntntes held inapplicable 

(1) Conn.—Brown v. Brown, Super., 294 A.2d 339, 
29 Conn.Sup. 507. 

Power as not extending to past payments 
Md.—Lee v. Lee. 152 A.2d 561, 220 Md. 325 stating 
Florida law. 

Discretion 

Cat—Wise v. Wise, 39 Cal.Rptr. 448, 228 CA.2d 321 
Fla.—Brown v. Brown, App., 315 So.2d 15. 

Md.—Birdsall v. Birdsall, 327 A.2d 910, 23 MtLApp. 
502. 

N.Y.—Butler v, Butler. 377 N.Y.S.2d 75, 50 A.D.2d 
776. 

Or.—State ex ret McKee v. McKee, 392 P.2d 645, 237 
Or. 583. 

In rem divorce 

III—McQlellan v. McOleUan. 261 N.E2d 216, 125 
IU.App.2d 477. 

Statute limiting power of courts under general 
provision 

Kan.—Blair v. Blair, 499 P.2d 546, 210 Kan. 156. 
Statute applied retroactively 
Conn.—Conroy v. Conroy, 340 A2d 192, 32 Conn.Sup. 
92. 

Statute prohiMting increase without consent 
valid 

Kan.-Cariton v. Carlton, 538 P.2d 727, 217 Kan. 681. 

Unless precluded by decree 
Conn.—Scovflie v. Scoville, 426 A.2d 271, 179 Conn. 
277. 


DIVORCE §238 

Page 1110 

page 1109 

34 Ohio-aelland v Clelland, 166 N E.2d 428, 110 
Ohio App 546 

343 Ark-Riegler v Riegler, 532 SW’2d '’34. 259 
Ark. 203 

Fla.-^’Neal v O’Neal App. 5 Dtst, 410 So2d 1369. 
34.10. Under English law 
Cal—Herezog v Herezog. 9 Cal.Rptr 5. 186 C A 2d 
318 

Vacation of modificatioa order 
NY-Babin v Babin. 228 NYS.2d 433, 16 A.D.2d 
883 
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34.15 Cal —Dc Luca v Supenor Court for Los An¬ 
geles County. 68 Cai.Rptr 535, 262 C A 2d 254— 

U Oare V La Clare, 71 CalRptr. 516, 265 
CA.2d 511 

Ga.—Hathcock v Hathcock, 271 SE2d 147, 246 Ga. 

233, app after remand 287 S E.2d 19, 249 Ga. 74. 
Kan-Spaulding v. Spauldmg, 561 P2d 420, 221 Kan. 
574. 

Mo.—Smith v Smith, App., 632 S W.2d 91. 

N.Y.—Haskell v Haskell 440 N Y.S 2d 684, 82 A.D.2d 
919. T 

34.25. Ala.—Roberts v. Roberts, Civ.App., 395 So.2d 
1035. 

Fla.—Scott V. Scott, App., 285 So.2d 423. 

Va.—Thomas v Thomas, 229 S.E2d 887, 217 Va. 502. 

35. Fla —Mclin v Mehn, App., 265 So.2d 414. 

36. Minn.-Kicsow v. Kiesow, 133 N.W.2d 652, 270 
Minn 374 

N.H.—Taylor v. Taybr, 230 A.2d 737, 108 N.H. 193. 
Types of decrees subject to modification 
(4) Other decrees. 

Kan.—Carlson v. Carlson. 602 P.2d 549,4 Kan.App.2d 
63. 

37. Ill-Heinzc v. Hdnze, 398 N.E2d U87, 35 lU. 
Dec. 237, 79 IB.App.3d 1121. 

La.—^Ahlers v, Ahlers, App., 384 So.2d 474, 

Or.—Matter of Marriage of Haguewood, 638 P.2d 1135, 
292 Or. 197. 

Property settlement agreement 
Kan.—Richardsra v. Richardson, 599 P.2d 320. 3 Kan. 
App.2d 610. 

38,5. Ariz.—Hayne v. Hayne, 449 P.2d 633, 9 Ariz. 
App. 99. 

Fla.—Tiziani v. Tiziani, Ar)., 339 So.2d 300. 

Me.—Mitchell v. Mitchell 418 A2d 1140. 

Neb.—Ball v. Ball 159 N.W.2d 297, 183 Neb. 216. 
N.Y.-Goodell v. GoodeH, 429 N.Y.S2d 789. 77 
A.D.2d 684. 

S.C.—Mason v. Mason, 251 S.E2d 198, 272 S.C 268. 
S.D.-Blarc v. Blare, 302 N.W.2d 787. 

Wis.—Wright V. Wright, 284 N.W.2d 894, 92 Wb.2d 
246, cert den. 100 S.Ct. 1600, 445 U.S. 951, 63 
L.Ed.2d 786. 

Where support decree void 
Cal.—Cochrum v. Cochrum, 328 P.2d 1000,162 CA.2d 
825. 

Clause in separation judgment 
N.Y —Lappert v. Lappert, 276 N.Y.S.2d 50,27 A.D.2d 
559, affd. 229 N.E.2d 599, 20 N.Y.2d 364, 283 
N.y.S.2d 26 . 

Termination on remarriage 
Fla,—Keller v. Belcher, App., 256 So.2d 561. 
Allotment of enlisted member of armed fbrees 
held not alimony 

Idaho—Perovitz v. Perovitz, 490 PJ2d 320, 94 Idaho 
453. 

39. Ariz.—Stales v. States, 603 P.2d 81, 124 Ariz. 
189. 

40. Cal.—De Luca v. Superior Court for Los Angeks 
County, 68 CaI.Rptr. 535, 262 C.A.2d 254. 

Idaho—Jordan v. Jordan, 394 P.2d 163, 87 Idaho 432. 
N.Y.—Leona G v. Edwin G, 422 N.Y.S.2d 332, 101 
Misc.2d 824. 
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41 Ala —VkEctrre V McEr-Jiro, C.>. .*45 Sc Id Sift 
Ana—Cummings v Lock^.^oc. JI" P2d '/Ill 54 
Arz. 335 

Put—Gord-m > Gordon, Apr, Z'A Sc Zd -54 
Ga.—Taalbee ^ Ta*;ibe 2 . 251 SEZd 4gi. 245 Ga. 52 
HI—Schaarta v Schwartz, 54Q N.EZd 567, 3S III 
App 3d 959. 

lad -CJ,S. cited u Wilms v Wilmv 301 N E2d 249. 
250. IS-T Ind.App 585—\^’hite % White, 33S 
N E2d -49, 167 Ind.App 459 
K> —Dame \ Dame. 628 S W.2d 625. 

Mich,—Edgar v Edgar, 115 NW2d 286, 266 Msch 
530 

Mm—Hc^ins v. Hc^ins, 379 ScZd 514 
Mo—Lesentiiai v. Leventfaal, App. 629 SW.2d 505 
C%] 0 —Bender y Vaughan, 153 N.E 2d 77g, 1Q6 Ohio 
Aip 136—Aultman v. Aultman, App. !6- S'.E2d 
377-Balk)ch v. Bullock, 255 N.E2d 299, 21 Ohio 
App 2d 76 

Uaqoftlified ilknraBce 

(1) Ndi—Wolter v. Wdter. 158 NW.2d 616. !83 
S«h 160-BaI! v. Ban, 159 N W 2d 297, 183 Neb 216 

In liiiBois 

(1) in,-Caiiady;r. Canady. 197 N E2d 42. 30 IiL2d 
440. 

KLohier v. Kohler. 175 N £ 2d 603, 31 HI. App 2d 
151—Roberts v. Roberts, 234 N E2d 372, 90 HI 
App.2d 384 

<3) ni.-Canad> v. Canady. 19? N E2d 42, 30 lIL2d 
440. 

<5} m.—Mendenhall v. MendenhaU, 193 N.E2d 207, 
43 HlApp.2d 294. 

Judgment combiiiiBg aiimony with child support 
held ndyeet to sndificatioa 

Neb—Shomaker >. Shomaker, 163 N.W.2d 102, 183 
Neb 609, 

ConditkMud decree 

Mo.—Burger v Burger, App, 481 S.W.2d 632. 

Statutory ameadiBeat 

Neb.—Kaner v. Karrer, 211 N.WJd 116, 190 Neb. 
610. 

Not award aUaiooy M gross . 

Abk—Pugh V. Ford, Civ., 292 So.2d 457. 52 AhuApp. 
342. 
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42. Ga.—Nash v. Nash, 262 S.E2d 64. 244 Ga. 749. 
IIL-Fr»k V. Frank, 342 N.E2d 404, 34 ni.App.3d 

957—In re Marriage of Chnstianson, 411 N.E2d 
519. 44 m.Dec. 397. 89 IUApp.3d 167. 
lowa-Danley v. Danley, 163 N.W.2d 71. 

Wash.—Gavin v. St^nuuin, 443 P.2d 821, 74 Wash.2d 
177. 

Wis.—lohnson v. Johnson, ISS N.W.2d Ill. 37 Wis.2d 
302, reli. den. 156 N.W.2d 492, 37 Wis.2d 302, app. 
after lemand 166 N W.2d 230, 42 Wis.2d 237 

43. Ala.—Burnett v. Barnett, Qv., 339 So.2d 68, cert, 
den. 339 So.2d 70. 

ni—Roberts v. Roberts, 234 N.E2d 372, 90 IlLApp 2d 
184. 

Kan.—Grundy v. Grundy, 605 P.2d 162.4 Kan.App.3d 
302. 

Mimt.—Dnick v. Druck, 103 N.W.2d 123, 258 Minn. 
114. 

Request based on contiimiiig daty 
NJ.—Meemnith v. Meerwarth, 319 A.2d 779. 128 
NJ.Sttper. 285, afld. 347 A.2d 804. 137 N.J.Super. 
66, afld 366 A.2d 979. 71 NJ. 541. 

Pi«elll2 

44. N.Y.—Donneson v. Donneson, 350 N.Y.S.2d 831, 
76 MiscJd 520, aftd. 350 N.Y.S.2d 999, 43 
A.D.2d S53. 

44JS. Ala.—Jeratgan v. Jernigan, Qv., 335 So.2d 178. 
44,10. FfaL—Tate v. Tate, App., 306 So.2d 165. 
Neb.—Snow v. Snow. 211 N.W.2d 719. 190 Neb. 655. 
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TenniaatkMi on death or remarriage of wife 

N'e"!-Pers^'n » ZZZ NWZd €29, !g9 Neb 

3Z9 

45 E—v MacKinks 152 N.EZd 213, 
!i I.. ArpZd .*55 

Minn-Ecjcert v Eckert, Zlfc N WZd Si". 299 Minn 

\2Z 

47.10- Uiab—Jcfgensen i- Jorgemen, 4C^ P 2d 304, 
r UtahZd 159 

48. Fii.—Howard y. Howard, App, 130 So 2d S3, 

Or —Matter of Marriage of Moore, 64! P 2d 74, 56 
Or App ¥1 

49 .Ala.—Sansom s Sanson, 409 So 2d 430 

Coic —Van Dcr Sclmuw v Van I>er Schouw, App, 554 
P.:d 320 

Conn—Johnson v Johnson, 44! A.2d 5-8. 385 Conn 
573 

Ky—Frockt v Frockt, 339 SW.2d 172. 

Wash.—Lynch v Lynch, 406 P.2d 621, 67 Wash.2d 84 

RetrosctiTe 

La.—Oliver v (Mher, .App. 1 Cir, 417 So 2d 1278, wnt 
der... Sup., 421 So.2d 1124. 

55 .Me —CJJS. quoted ia Baeky Backy, Aj^, 355 
S.W.2d 389, 394 

55.5 Cal —Vick Supena Court for Los Angeles 
County, 47 Cal Rpfr. 840, 239 C A.2d 105. 

Fla—Uii Uu. App. 3 Dbi., 4C7 So.2d 927. 

La—Du{»]& V. Patin, Ars., 155 So.2d 768 

Mo—Schaffer v. Secunty Fire Door Co., App., 326 
S.W.2d 376, califad to. Sup., 332 S.W.2d 860. 

N.Y.—Mann v. Martin. 441 N.Y.S2d 828. 82 A.D.2d 
431 

DiscretifM of court 

III —Brandt v. Brandi. 425 NE.2d 1251, 55 IIl.Dec. 78, 
99 IU.App.3d 1089 
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55.15. HI—Green v Green, 315 N.E 2d 324, 21 Ill. 
App 3d 396<-lhle v. Ihie. 416 N.E.2d 366, 48 
IIlDec. 335, 92 Ill.AppJd 893, 

55 JO. Ala.—Fuller v. Fuller. Civ App.. 368 So.2d 3a 

Cote.—Brown v. Brown. 419 P.2d 444, 161 Cote. 67 

N.Y.—Rosmini v. Rournni, 230 N.Y.S.2d 319, stating 
Connecticut law. 

55J5. N.H.—CJ5. cited ta Ploycr v. Ptoyer, 266 
A 2d 848, 849. 110 N.H. 338. 

5535. Cal.—Russell v. Superior Cburt In and For 
Placer County, 59 Cai.Rptr. 891, 252 C.A.2d 1. 

Fla.—Goerikh v. Goeriich, Ajq)., 358 So.2d 895. 

Ga—Nash v. Nash, 262 S.E2d 64,244 Ga. 749—Fend- 
er V. Fender, 294 S.E2d 472, 249 Ga. 765. 

Neb.-Welke v. Welke. 288 N.W,2d 41, 205 Neb. 426. 

55.40. Ala.—Banks v. Banks, Ov.. 336 So.2d 1365. 

Cal—Grenall v Grenall, 337 P.2d 896, 169 CA.2d 
748—Crowe v. Crowe, 81 Cal.Rptr. 570, 1 C.A.3d 
109. 

57. Anz.—CJJS. cited in Simpson v. Superior Court 
in and For Pima County, 351 P.2d 179, 184, 87 
Aria 350. 

lil—DuvaU V. Duvall. 289 N.E2d 59. 8 Iil.App.3d S3. 

58. Ana—CJJS. cited in Simpson v. Supenor Court 
In and For Pima County, 351 P.2d 179, 184, 87 
Anz. 350. 

HI—Roberts v, Roberts, 234 N.E2d 372, 90 IlI.App.2d 
184. 
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60. Aria—Spector v. ^jector, 382 P.2d 659, 94 Aria 
175. 

Wis.—Sholund v. Sholund. 148 N.W.2d 726, 34 Wis.2d 

122 . 

Decree may be Riial 

(2) Other statements. 

Mo.—Greene v. Greene. 368 S.W.2d 426. 

62. N.Y.—Estm v. Estin, 73 N.E2d 113, 296 N.Y. 
308, affd. 68 S.Q. 1213. 334 U.S. 541. 92 LEd. 
1561, 1 A.L.R.2d 1412. 
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65 Fia.—Benson s Ec.-ison, .App, 369 So 2d 99 
Mo—CJ3. quoted in Backy v Backy, App, 355 

SW2d 389. *93 

66 Ala.—Burnett v. Burnett, Cjv., 339 So 2d 68, cea 
den 339 So.2d7a 

Colo-Fifer v Fifer. 202 P.2d 945. 119 Colo. 230, 
motion den 206 PZd 336, 120 Cote. 10 

After husband's death 

12) Other instances 

Fla—First Nat Bank m St Petersburg v. FortJ, 2S3 
So 2d 342 

67 J Fla—Rogoff v Rogoff, App., 115 So.2d 456 
Ill—Fuhrer v Fuhrer, 235 N.E 2d 389. 91 Ill.App.ld 

358. 

Retroactivity 

DC.—Trezevant v. Trezevant, App., 403 A.2d 1134 
na.—Schalk v. Schalk, App.. 312 So.2d 465. 

68 Ala.—Middleton v. Middleton, Civ., 341 So.2d 
950 

Cal —Levitt v. Uvitt, 42 Ca! Rptr. 577,399 P.2d 33. 62 
C.2d 477 

Colo.—Lay v. Lay, 425 P.2d 704, 162 Cote. 43. 

In re Marriage of Minse, App., 673 P.2d 803. 
Fla—Fowler v. Fowler, Af^., 112 So.2d 411. 

Ind.—Wilhelm v Wilhelm, App., 397 N.E2d 1079. 
Mich.—Tank v. Tank, 120 N.W 2d 246. 369 Mich. 455. 
Nev.—Wisman v. Wisman, 608 P.2d 1110,96 Nev. 340. 
Sufficiency of reservation 

(8) Express words required. 

S.C.—Taylor v Taylor, 128 S.E2d 910, 241 S.C. 462. 

(9) Other matters 

Cal.—Russell v. Supenor Court In and For Placer 
County. 59 Cal.Rptr. 891, 252 C.A.2d 1. 

Va.—Losyk v Losyk, 183 S.E.2d 135, 212 Va 220. 
Clarifications of defective judgment 
Ohio-Zaciewski v. Zaciewski, 178 N.E2d 258, 113 
Ohio App. 318. 

Maintenance 

ill—In re Marriage of Shafer. 2 Dist., 462 N.E2d 39, 
78 IIlDec. 323, 122 IilApp.3d 991. 
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69. Ala—Jenkins v. Jenkins, Civ.App., 406 So.2d 976. 
Cal.—In re Marriage of Winick, 152 Cal.Rptr. 635, 89 

C.A,3d 525. 

Fla.—Ohmes v. Ohirm, Ar>., 200 So,2d 849. 
Miss.-GatUn v. Gatlin, 161 So.2d 782, 248 Miss. 868. 
N.Y.—Ludwig V. Ludwig, 328 N.Y.S.2d 470,38 ADJd 
214—Lesmaa v. Lesman, 452 N.Y.S.2d 935, 88 
A.D.2d 153. 

Ohio-McGhce v. McGhee, 152 N.E.2d 810, 105 Ohio 
App. 433—Popovic v. Popovic, 341 N.£.2d 341, 45 
Ohio App.2d 57, 74 0.0.2d 94. 

Utah-King v. King, 495 P.2d 823, 27 Utah2d 303. 
69.5. Ala—Ryan v. Ryan, 114 Sb.2d 392, 269 Aia. 
541. 

Cal.—Maben v. Superior Court for Los Angeles County, 
63 Cal.Rptr. 439, 255 C.A.2d 708. 
conn.— Krueger v. Krueger, 427 A.2d 400, 179 Conn. 
488. 

Fla-Weks v. Wdss, App,, 118 So.2d 833-Schiff v. 

Schiff, App., 123 So.2d 295. 

Ga—Zuber v. Zuber, 110 S.E2d 370. 215 Ga. 314. 
Mo.—State ex rel. Thomas v. Kelly, Aj^., 631 S.W.2d 
685. 

Ohio—Williams v. Williams, 176 N.E2d 288, 112 Ohio 
App. 412. 

In Georgia 

(2) Ga—Daniel v. Daniel, 118 S.E.2d 369, 216 Ga 
567—Bickford v. Bkkfoid. 190 S.E2d 70, 229 Ga 229. 

70. Kan—Henderson v. Henderson, 399 P.2d 877, 
194 Kan. 456. 

Minn.—McCarthy v. McCarthy, 196 N.W.2d 305. 293 
Mmn. 61. 

Lump sum alimony 

Fla—Zimmer v. Zimmer. App., 328 So.2d 525. 
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Mich.—Oknaian v. Oknaian, 282 N.W.2d 230,90 Mich. 
App. 28. 

70J5. Fla.—Ohmes v. Ohmes, App., 200 So.2d 849 
Kan.—Wright v. Wright, 498 P,2d 80, 209 Kan. 628 
Minn.—McCarthy v. McCarthy, 196 N.W.2<1 305, 293 
Minn. 61. 

Wis.—Schiavo v. Schiavo, 237 N.W.2d 702, 71 Wis.2d 
136. 

71. Cal—Lassiter v. Lassiter, 63 Cal.Rptr. 676, 256 
C.A.2d 81. 

Fla.—Ohmes v. Ohmes, App., 200 So.2d 849—KeUy v. 

Kelly. App.. 361 So.2d 428. 

Ill.—Larson v. Larson, 157 N.L2d 689, 21 Ill.App.2d 
264, app. dism. 166 N.E2d 561. 19 ni.2d 200. 
Ohio—Clelland v. Cldland, 166 N-E2d 428, 110 Ohio 
App. 546. 

I^vestitiire of power to modify by court 
CaL—Corrie v. Corrie, 79 Cal.Rptr. 133, 274 C.A.2d 
557. 
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71J5. Ala.—Montgomery v. Montgomeiy, 155 So.2d 
317, 275 Ala. 364—Block v. Block, 201 So.2d 51, 
281 Ala. 214. 

Ohio—Brannd v. Braund, App., 183 N.E2d 641. 

73. Cal.—Lassiter v. Lassiter, 63 CaLRptr. 676, 256 
C.A.2d 81. 

Fla.—Zoercher v. Zoercher, App., 114 So.2d 728. 
Mich.—Battisti v. Battisd, 180 N.W.2d 64, 24 Mich. 
App. 261 

S.C.—Taylor v. Taylor, 128 S.E2d 910, 241 S.C 461 

Discretloii to eliminate alimony 

Fla.—Rankin v. Ranldn, App., 293 So.2d 117. 

743. Ariz.—Lttbbehusen v. Lubbehusen, 490 P.2d 
1173, 16 Ariz-App. 45, review den. 501 P.2d 14, 
108 Ariz. 430. 

753. La.—Dunham v. Dunham, App., 162 So.2d 767 
—^De La Bretonne v. De La Bretonne. App., 164 
So.2d 149. 

Utah-Strong v. Strong. 548 P.2d 626. 
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76. Ark.—Bethell v. Bethell. 597 S.W.2d 576, 268 
Ark. 409, 

CaL—Wise v. Wise, 39 Cal.Rptr. 448, 228 C.A.2d 321 
Cok).—Uy V. Uy, 425 P.2d 704, 162 Cok). 43. 

Kaih—Tager v. Tagcr, 427 P.2d 484, 199 Kan, 26. 
Ky.—Kirchner v. Kirchner, 465 S.W.2d 299. 

La.—Burbano v. Buibano, App. 4 Or., 417 So.2d 400. 
Mo.—Crews v. Crews, App.. 607 S.W.2d 709. 

N.Y.—Kldla V. KleOa, 406 N.E2d 753, 50 N.Y.2d 277, 
428 N.Y.S.2d 896. 

Ohio—Better v. Beiter, 265 N.E2d 324, 24 Ohio 
App.2d 149. 

Statute aUowing agreement not to modify ?alid 
Cal.—In re Marriage c( Hawkins, 121 CaLRptr. 681,48 
CA.3d 208. 

Partial payment not agreement 

N.H.—Guri V. Gun, 448 A.2d 370, 122 N.H. 551 

77. Cal.—Wise v. Wise, 39 Cal.Rptr. 448, 228 C.A.2d 
322. 

Minn.—Ramsay v. Ramsay, 233 N.W.2d 729, 305 
Minn. 321. 

Agreement not approyed not binding 
(I) CaL—La Clare v. U Clare, 71 CaLRptr. 516,265 
CA.2d 511. 
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77.10. Mo.—Toth V. Toth, App, 483 S.W.2d 417. 
N.Y.—MacDonald v. MacDonald, 424 N.Y.S.2d 268. 
73 A.D.2d 958—Goldring v. Goldring, 424 N.Y. 
S.2d 270, 73 A.D.2d 955. 

7S. U.S.—Viles V. VHes, CAVirgin Islands, 316 F.2d 
31. 

Ala.—Block V. Block, 201 So.2d 51, 281 Ala. 214. 
Ariz.—Simpson v. Superior Court in and For Pima 
County. 351 P.2d 179, 87 Ariz. 350. 


Cal.-Levjtt v. Levitt, 42 Cal Rptr 577, 399 P.2d 33. 62 
C2d477 

Hoemer v SuperKV Court In and For Los Ange¬ 
les County, 6 Cal Rptr. 178, 182 C A 2d 500—Hel¬ 
ler V. Heller, 41 CaLRptr. 177, 230 C.A.2d 679- 
Peirce v. Peirce. 52 Cal.Rptr 259, 243 C.A.2d 
330-Lee v Lee, App., 5? Cal.Rptr 327, 249 
CA2d 407—Sprenger v. Supenor Court In and 
For Sacramento County, 74 Cal Rptr 638, 268 
CA.2d 857. 

Fla.—Kosch v. Kosefa, 113 Sold 547, conf to 114 
So.2d 18—Aldnch v. Aidnch, 163 So.2d 276. 

Hunter v. Hunter, App.. 108 So.2d 478—Ruder 
V. Rieder, App., 157 Sold 93—Ohnus v Ohmes, 
App., 200 So.2d 849. 

Idaho-Kimball v. KnnbaU. 356 P.2d 919, 83 Idaho 
12—Turner v. Turner, 410 P 2d 648. 90 Idaho 308. 
Ill.—MacKinUy v. MacKmIay. 152 N.E2d 213. 18 
ra.App.2d 355—Larson v Larson, 157 N'E.2d 689. 

21 IILApp.2d 264, app. dism. 166 N.E2d 561. 19 
I11.2d 200-Mayes v. Mayes, 163 N.E2d 235. 23 
niApp.2d 513-Chalmers v. Chalmers, 175 N.E2d 
613, 31 nLApp.2d 1. 

La.—Successkm of Kmg, App., 184 So.2d 583. applying 
Florida law, app. dism. 188 So.2d 75. 249 La. 603 
Md.—Stevens v. Stevens, 196 A.2d 447, 233 Md. 279. 
Mich.—Pohl V. Pohl. 164 NW.2d 768, 13 Muh.App 
662. 

Mo.—Humfritiey v. Humphrey, App., 597 S.W.2d 673. 
N.Y.—McMains v. McMains, 258 N.Y.S.2d 93, 15 
N.Y.2d 283, 206 N.E2d 185, on renaand 260 N.Y. 
S.2d 251, 23 A.D.2d 889. 

N.C—Bunn v. Bunn, 136 S.E2d 240, 262 N.C. 67. 
Acosta v. Clark, 318 S.E2d 551, 70 N.C App. 
111 . 

N.D.—Bingen v. Bingert, 247 N.W.2d 464. 

S.C—Jeanes v. Jeanes, 177 S.E2d 537, 255 S.C. 161— 
Fender v. Fender, 182 S.E2d 755, 256 S.C. 399. 
Utah—Wallis v. Wallis. 342 P.2d 103, 9 Utah2d 237. 
Wash—Fleckenstdn v. Fkckenstdn, 366 P.2d 688, 59 
Wash2d 131. 

Alimony profisioBS in final consent decree, etc. 
N.C—White v. White. 246 S.E2d 591, 37 N.CApp. 
471, affd. 252 S.E2d 698, 2% N.C. 661. 

In Arkansas 

(1) Ark.—Johnston v. Johnstem, 408 S.W.2d 885, 241 
Ark. 551-Hodge v, Hodge, 409 S.W.2d 316, 241 Ark, 
712. 

(3) Ark.—Uw v. Uw, 455 S.W.2d 854, 248 Ark. 
894. 

(5) Ark.—Armstrong v. Armstrong, 454 S.W.2d 660, 
248 Ark, 835, 61 AL.R.3d 511. 

In New York 

(1) Meyer v. Meyer, 169 N.Y.S.2d 190, 10 Misc.2d 
728, mod. on oth grds. 174 N.Y.S.2d 701, 5 A.D.2d 
655—Larsen v. Larsen, 219 N.Y.S.2d 878. 

(4) N.Y.—McMains v. McMains, 248 N.Y.S.2d 153, 
20 A.D.2d 792, motion den. 203 N.E2d 922, 15 N.Y.2d 
625, 255 N.YE2d 670, revd. on oth. grds. 206 N.E2d 
185, 15 N.Y.2d 283, 258 N.Y.S.2d 93, on remand 260 
N.Y.S.2d 251, 23 AD.2d 889. 

(7) Other matters. 

N.Y.—Moat V. Moat, 277 N.Y.S.2d 921, 27 A.D.2d 
895—Clarkson v. Ciarksem, 348 N.YJS.2d 263, 42 
A.D.2d 1028. 

Tarkw v. Tarlow, 277 N.Y.S.2d 952, 53 Misc.2d 
204. 

In Oregon 

(1) Or.—Ross v. Ross, 403 P.2d 19, 240 Or. 561., 
Not to be lightly disregarded 
Tenn.—Thomas v. Thomas, 330 S.W.2d 583, 46 Tenn. 
App. 572. 

Agreement proTiding for modification 
Ala.—Constantine v. Constantine, 149 So2d 262, 274 
Ala. 374. 

Since the pnbUoitkNi Corpas Juris Secundiim, the 
case of Canaiy v. Canary, 3 P.2d 802, 89 Colo. 483 has 
been overruled on this point. 

Colo.—Uy v. Uy, 425 P.2d 704, 162 Colo. 43. 
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Matter of interpretadon 

Colo—Zellers \ Zdlers, Ajqs, 497 P2d 1266 
Cemn—Bronson v Bronson, 471 A 2d 977, 1 Cemn. 
App 53 - 

Separation agreement 

Mass.—Salvcscn v. Sal\esen, 351 N E 2d 499, 370 Mass 

eos 

Not as to property settimnent 

Ohio—Wolfe V Wolfe, 350 N E.2d 413, 46 Ohio SL2d 
399. T5 00 2d4‘'4 

Close scrutiny 

Ala.—Taylor \ Taylor, G\ App,. 369 So 2d 1240, wnt 
den 369 So 2d 1243—Taylor v Taylor, Civ App., 
418 So.2d 148 

Boilerplate proTision 

Cal —In re Mamage of Hufford, 2 DisL, 199 Cal.Rptr. 
'?26. 152 CA.3d 825 
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79 Ark—Songerv Songer, 594 S W2d 33, 267 Ark 
1075. 

Cal—Steorts v Stcorts. 24 CaLRptr. 405, 207 C.A.2d 
156 

80. Anz.—Simpson Supenor Court in and For 

Pima County. 351 P.2d 179. 87 Anz. 350 
Cal-Uvitt V. Levitt, 42 Cal.Rptr. 577, 399 P.2d 33. 62 
C.2d 477. 

Idaho—Roesbery %. Roesbery, 401 P.2d 805, 88 Idaho 
514. 

Ill— Urson V Larson, 157 N.E2d 689, 21 III.App.2d 
264, app dism 166 N.E2d 561, 19 Ill2d 200- 
Page v. Page, 178 N.E2d 129, 32 ffi.App.2d 422. 
Md.—Brovm v. Brown, 366 A.2d 18, 278 Md. 672. 
Mich—Tams v. Tams, 120 N.W 2d 246, 369 Muh. 455. 
N.J.—Bcrkowitz v. Berkowitz, 264 A.2d 49, 55 NJ. 
564. 

N.M—Spingola v. Spingola. 603 P.2d 708, 93 N.M. 
598 

N.Y.—Frawley v. Frawley, 195 N.Y.S.2d 310,9 A.D.2d 
895. 

Gianntme v, Giannone, 212 N.Y.S.2d 567, 27 
Misc.2d 960—Donneson v. Donneson, 350 N.Y. 
S.2d 831, 76 Misc.2d 520, affd. 350 N.Y.S.2d 999, 
43 A.D.2d 553. 

N.C—Bunn v. Bunn, 136 S.E2d 240, 262 N.C 67. 
Ohio—Wolfe v. Wolfe, 350 N.E.2d 413, 46 Ohio St2d 
399, 75 0.0.2d 474. 

S.D.-Connolly v. ConnoUy, 270 N.W.2d 44. 

803. Ariz.—Simpson v. Superior Court m and For 
Pima County, 351 P.2d 179, 87 Anz 350. 

Tenn.—Thomas v. Thomas, 330 S.W.2d 583, 46 Tenn. 
App. 572. 

Heavier burden of proof 
Fla.—Andrews v, Andrews, App. 2 Dist., 409 So.2d 
1135. 

80,10. Cal.—Campbell v. Campbell, 2 Cal.Rptr. 710, 
178 C.A2d 77— Peirce v. Peirce, 52 CaLRptr, 259, 
243 C.A.2d 330. 

Fla.—Putnam v. Putnam, A{^., 226 So.2d 30. 

Ga.—Johnson v. Johnson, 259 S.E2d 88, 244 Ga. 155. 
Kan.—Drummond v. Drummond, 495 P.2d 994, 209 
Kan. 86. 

Ky.—Richey v. Richey, 389 S.W.2d 914. 

Mo.—Goulding v. Goulding, A^., 497 S.W.2d 842. 
N.C.—Barr v. Barr, 284 S.E2d 762, 55 N.CApp. 217. 
Agreement not disclosed to court 
(2) Agreement incorporated imo decree but not be> 
fore court on modification as failing to give court 
foundation to modify 

Ala.-West v. West, Civ., 264 So.2d 898, 48 AhuApp. 
356. 

Implied consent 

Kan.—Baird v. Baird, 498 P.2d 83, 209 Kan. 604. 
Right to modification waived 
Ga.—Wood V. Wood, 227 S.E.2d 375, 237 Ga. 335. 
HI.—In re Marriage of Veltman, 401 NE.2d 1090, 36 
IlLDec. 952, 82 IlLApp.3d 31 
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N.Y—Cardozo v. Cardozo, 268 N.Y.S.2d 184. 25 
A.D.2d 660-Craft v. Craft, 308 N.Y.S.2d *H\, 34 
A.D.2d S40. 

S.C—Witt V. Witt, 248 S.E2d 494, 271 S.C. 541, 
Utah—Georgedes v. Georgedes, 627 P.2d 44. 

92. Ala.—Snead v. Snead, 185 So.2d 135, 279 Ala. 
344. 

Hicks V. Hicks, Civ.App., 405 So.2d 31. 

Cal.—Schraier v. Schraier, 329 P.2d 544, 163 CA.2d 
587—Bcaom v. Benom, 343 P.2d 632. 173 CA2d 
286—Marxcr v. Marxcr, 8 Cal.Rptr. 323, 185 
C.A.2d 400—Peirce v. Peirce, 52 Cal.Rptr. 259, 
243 CA.2d 330-Hecht v. Hecht, 67 Cal.Rptr 
293, 259 C.A.2d 1. 

Fla.—Lewis v, Lewis, App., 104 So.2d 597—Graves v. 
Graves, A{^., 115 So.2d 451—Fisher v. Fisher, 
App., 202 So.2d 868—Chord v. Chtxd, App., 209 
So.2d 281. 

Ill.—In re Fisher, 153 N.E2d 832, 15 Ill.Td 139. 

MacRinlay v. MacKinlay, 152 N.R2d 213, 18 
IlLApp.2d 355—Page v. Page, 178 N.E2d 129, 32 
nLApp.2d 422—Warren v. Warren. 189 N.E2d 
401, 40 IU.App.2d 286—Brandel v. Brandel, 216 
N.E2d 21, 69 llLApp.2d 264. 

Ind.—Farthing v. Farthing. 382 N.E2d 941, 178 Ind. 
App. 336. 

Iowa—Thayer v. Thayo*. App., 286 N.W.2d 222. 
Kan.—Moran v. Moran. 411 P.2d 677, 196 Kan. 380. 
La.—Fruehan v. Fruehan, App., 153 So.2d 75—Kees v. 

Kees, App., 292 So.2d 307. 

Md.—Stansbury v. Stan^iy, 164 A.2d 877, 223 Md. 
475. ' 

Simpson v. Simpson, 308 A.2d 410, 18 MdApp. 
626. 

Mick—Pohi V. Pohl 164 N.W.2d 768, 13 MkhApp. 
662. 

NJ.—Sharpe v. Sharpe, 263 A.2d 490, 109 NJAiper. 

410, mod. on oth. gids. 273 A.2d 572, 57 N J. 468. 
N.Y.—Waldman v. Waldman, 178 N.Y.S.2d 358, 13 
Misc.2d 365—Blaufarb v. Blaufaib. 186 N.Y.S.2d 
806, 18 Misc.2d 334, motion den. 187 N.Y.S.2d 
1019, 8 A.D.2d 722, mod. on oth. gids. 191 H.Y. 
S.2d 785. 9 A.D.2d 86. 

Or.—Matter of Marriage of Franzkc, 637 P.2d 595,292 
Or. 110. 

S.D.—Holt V. Holt, 176 N.W.2d 51, 84 S.D. 671. 
Wash.—Ovens v. Ovens, 376 P.2d 839, 61 Wash.2d 6. 
Partitioii ot realty 

N.Y.—Mahoney v. Mahoney, 381 N.Y.S.2d 173, 85 
Misc.2d 911. 
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93. Ala.—^Mullins v. Mullins, CivApp.^ 416 So.2d 
1063. 

94. Ala.—Davis v. Davis, 147 So.2d 828, 274 Ala. 
277, 1 A.ER.3d 1—O’Neal v. O’Neal, 227 So.2d 
43a 284 Ala. 661. 

Matthews v. Matthews, Qv.App., 404 So.2d 692 
—Keks v. Hicks, av.App., 405 So.2d 31. 

Ark.—Posey v. Posey, App., 597 S.W.2d 834,268 ArL 
894. 

CaL—In re Marriage of Gements, 184 Ca].Rptr. 756, 
134 CA.3d 737. 

Dd.—Husband, J. v. Wife J., Fam.a.. 413 A.2d 1267. 
Fla.—^Martin v. Martin, A|^, 261 So.2d 179, cert. den. 
93 S.Q. 1546,411 U.S. 916,36 EEd.2d 308-Fdd- 
man v. Fddman, App., 317 So.2d 136. 
ni-Speais V. Spears, 195 N.E2d 237, 45 IU.App.2d 
167—Blowitz V. Blowitz, 289 N.E2d 52, 8 HI 
AppJd 2S-43reen v. Green, 315 N.E2d 324, 21 
IU.App.3d 396-SuUivan v. Sullivan, 424 N.E2d 
957, 54 HLDec. 207, 98 nUpp.3d 928. 
lowa-Danley v. Danley, 163 N.W.2d 71. 

La.—Anderson v. Anderson, App., 158 So2d 303. 
Md.—Cble V. Cole, 409 A.2d 734, 44 MtLApp. 435. 
Mass.—Robbins v. Robbins, 178 N.E2d 281, 343 Mass. 
247. 

Minn.—McCarthy v. McCanhy, 222 N.W.2d 331. 
Mo.—Overman v. Overman, App., 514 S.W.2d 625. 
N.M.—Hazelwood v. Hazdwood, 556 P.2d 345, 89 
N.M. 659. 


NC—Bowes V Bowes. 259 S.E2d 389, 43 N.CApp. 

586, cert. den. 262 S E2d 5. 299 S.C 120 
N.D.—N’astrom v Nartrom. 262 N W 2d 487, app after 
remand 276 N.W2d 130, and 284 N.W2d 576. 
Va.—Jacobs v Jacobs, 254 SE 2d 56, 219 Va. 993 
Wis.—Sholund \ Shdund, 148 N W.2d 726, 54 Wn.2d 
122-Jordan v. Jordan. 171 N.W.2d 385.44 Wtt.2d 
471, 

96. Denial of moHoa far relief held not abase 
of discrerion 

Fla.—Kelkr v. Bddier, App.. 256 So.2d 561 
96,5. Cal.—Manor v. Manor, 8 Cal.Rptr. 323, 185 
C.A.2d 400. 

Mo.—Dodds V. Dodds, App., 353 S.W.2d 810 
Or.—Veiburg v. Verburg, App., 495 P.2d 35. 

Direct action only recourse 

Ga.—Ivey v. Ivey. 216 S.E2d 827, 234 Ga. 532. 

96.10. R.I.—Gordon v. Gordon, 186 A.2d 732. 95 
R.I. 299. 

97. U.S.—Desjardtm v. Desjardins, CA.Ky., 308 F.2d 
111, stating Ohio law. 

Ala.—Whitt V. Whitt. 166 So.2d 413. 276 Ala. 685— 
Block v. Bhxk. 201 So.2d 51, 281 Ala. 214. 

Clarke v. Clarke, Civ., 258 So.2d 902, 47 Ala. 
App. 558. 

Ariz.—Norton v. Ntxtcm, 420 P.2d 578, 101 Ariz. 
444—^Lmton v. Linton, 499 P.2d 174, 17 AnzApp. 
560. 

Ark.—Barnes v. Barnes. 439 S.W.2d 37, 246 Ark. 624. 
Cal.—Dean v. Dean, 31 Cal.Rptr. 64, 381 P.2d 944, 59 
C2d 655. 

Marxer v. Marxer. 8 Cal.Rptr. 323, 185 CA.2d 
400-Crain v, Crain, 9 CaI.Rptr. 850, 187 CA.2d 
825—Friedman v. Friedman, 35 CaLRptr. 111, 222 
C.A.2d 217—Warshaw v. Gindnirg, S3 Cal.Rptr. 
911, 245 CA.2d 513—Philbin v. Philbin, 96 CaL 
Rptr. 408. 19 CA3d 115. 

CokL—Brownfidd v. Brownfidd. 352 P.2d 674, 143 
Q)lo. 261 

Conn.—Harrison v. Union A New Haven Trust Co., 
162 A.2d 182, 147 Conn. 435. 

D.C.—Butts V. Butts, App., 192 A.2d 294. 

Fla.—Howard v, Howard, App., 118 So.2d 90—^imon 
V. Simon. App., 155 So.2d 849—Smith v. Smith, 
App., 177 So.2d 351—Livenston v. Uvenston, 
App., ,233 So.2d 841. 

Ga.—Heidt v. Heidt, 171 S.E2d 270, 225 Ga. 719— 
Ridings v. Ridings, 187 S£.2d 283, 228 Ga. 650. 
Hawaii—Richards v. Rkhank, 355 PJd 188. 44 Haw. 
491. 

Ill—Loucks V. Lottcks, 266 N.E2d 924, 130 !lIApp.2d 
961-Baliner v. Buhner, 328 N.E2d 622, 28 HI. 
App.3d 406—In re Marriage of Christianson, 411 
N.E2d 519, 44 IlLDea 397, 89 ni.App.3d 167. 
Ind.—Farthing v. Farthing, 382 N.E2d 941, 178 Ind. 
App. 336. 

Iowa—Jones v. Jones, 104 N.W.2d 449, 251 Iowa 1148 
—Tighe v. Ti^ 105 N.W.2d 495, 251 Iowa 1394 
—Btxby v. Btxby, IIS N.W.2d 851 253 Iowa 
1172-Chambere v. Chambers, 231 N.W.2d 23. 
Ky.—Gann v. Gann, 347 S.W.2d 540. 

Kan.-Carlton v. Carlton, 538 P.2d 727, 217 Kan. 681. 
La.—^Bemhudt v. Bernhardt, 283 So.2d 226. 

White V. White, App., 393 So.2d 240. 

Md.—Gamer v. Gamer, 264 A.2d 858, 257 Md. 723. 
Gosman v. Gosman, 309 A.2d 34, 19 Md.Ai^. 
66 . mod. on oth. ^ 318 A.2d 821, 271 Md. 514. 
Mass.—Schuler v. Schuler, 416 N.E2d 197, 382 Mass. 
366. 

Newman v. Newman, 421 N.E.2d 481, 12 Mass. 
App. 874. 

Mich.—Battisti v. Battisti, 180 N.W.2d 64, 24 Mich. 
App. 262—Boyer v. Boyer. 186 N.W.2d 841 30 
Mich.A]^. 623—Jaikins v. Jaikins, 194 N.W.2d 33, 
36 MickAi^. 664—Graybid v. Graybiet, 297 
N.W.2d 614. 99 MichApp. 30. 

Minn.—Rubenstdn v. Rubenstein, 202 N.W.2d 661 295 
Minn. 29—Peterson v. Peterson, 231 N.W.2d 85, 
304 Minn. 578. 

Miss.—Hooker v. Hodeer, 205 Sa2d 276—SaveU v. 
SavdL 290 So.2d 621. 
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Mo—Landreth v Landreth. App, 326 SW2d 128— 
Dodds V Dodds, App. 328 S-W 2d ^24—Dodds V 
Dodds. App. 353 S.W2d 810—Back> v. Back>, 
App, 355 SW.2d 3g9-Lane Lane. App.. 439 
S W 2d 550—Ruelas v Rueias. App. 455 S W.2d 
28—Butler v Butler, App, 483 S.W.2d 6T7-ai$- 
ham V Clisham, App., 485 S.W2d 660—In re 
Mamage of Hagnauer. App., 610 S,W 2d 672. 

Mom —Danids v Daniels. 409 P.2d 824, 147 Moot. 57. 

Neb-Coker % Coker, 117 N.W2d 320, 174 Neb 218. 

Nev —Piegcr v. Pkger, 429 P.2d 554, 83 Nev. 313 

N.H.—Madsen v. Madsen. 282 A.2d 667, 111 N.H. 315. 

NJ.—Smith V Smith. 371 A.2d 1, 72 NJ. 350. 

NY.—Bailey v. Bailey’. 312 N.YS.2d 669, 34 A.D.2d 
984—Paget v Paget, 320 N.Y.S.2d 325,36 AD.2d 
813. 

Dominick v. Dominick, 205 N.y.S.2d 503, 26 
Misc.2d 344-Wagncr v. Wagner, 273 N.Y.S,2d 
571 51 Misc.2d 574, affd. 282 N.y.S2d 639, 28 
A.D.2d 828. 

N.C—Elmore v. Elmore, 166 S.E2d 506, 4 N.CApp 
192—Rothman v. Rothman, 170 S.E2d 140, 6 
N.CApp. 401—Pnmeaa v. Sanders, 214 S.E2d 
288, 25 NCApp. 510, cert. den. 216 S.E3d 911, 
287 N.C 664. 

ND.—Bingert v, Bingert, 24? N.W,2d 464. 

Ohio—Gdland v. Cldland, 166 N.E2d 428. HO Ohio 
App. 546. 

Or.—Matter of Marriage of Stuan, 564 P.2d 1082, 29 
. Or.App. 621—Matter of Marriage of Ste^ens-Ti* 
ley, 623 P.2d 1105, 50 Or.App. 503. 

R. I.—McCann v, McCann. 396 A2d 941 121 El. 173. 

S. C—Darden v. Witham, 188 S.E2d 776. 258 S.C. 380. 

S.D.—Herndon v. Herndon. 305 N.WJd 917. 

Utah—Short v. Short, 481 P.2d 54, 2S Utah2d 326. 

Wash.-Crosetto v. Crasetto, 397 P.2d 418,65 Wash.2d 

366—Lambert v. Lambert, 403 P.2d 664, 66 
Wash.2d 503—Johnson v. Johnson. 462 P.2d 956,1 
Wash.App. 527. 

Wis.—Miner v. Miner, 103 N.W.2d 4.10 Wi&2d 438- 
King V. King, 131 N.W.2d 357, 25 Wis.2d 550- 
Rust v. Rust, 177 N.W.2d 888, 47 Wis.2d 565- 
Thies V. MacDonald, 187 N.W.2d 186, 51 WisJd 
296. 

What ^circoiiistaiices’’ referred to 

(1) Cal.—Double v. DouUe, 56 Cal.Rptr. 687. 248 

C.A.2d 650. 

Wash.—McKendry v. McKendiy, 472 P.2d 569, 2 
Wash.App. 882. 

(3) Other statements. 

Ariz.—Scott V. Scott, 591 P.2d 980, 121 Ariz. 492. 

CaL—^Engelberg v. Engelberg, 65 Cal.Rptr. 269, 257 
C.A.2d 821—In re Marriage of Kuppinger, 120 
Cai.Rptr. 654, 48 CA.3d 628. 

Fla.—Putnam v. Putnam, App., 226 So.2d 30. 

IU.-CbaIiiicrs v. Chalmers, 175 N.E2d 613, 31 IB. 
App.2d 1—Baker v. Baker, 329 N.E2d 408, 28 
IlLAppJd 798. 

La.—Swider v. Swider, A^, 314 So.2d 371 writ den., 
Sup., 320 So.2d SSI. 

N.C—Rowe v. Rowe, 280 S.E2d 181 52 N.C.App. 
646, affd. in part, revd. in part on oth. grds.. Sup., 
287 S.E2d 840, 305 N.C 177, app. after remand 
327 S.E2d 624, 74 N.CApp. 54, review den. 333 
S.E2d 489, 314 N.C. 331. 

Circumstances held to warraot increase 

N.Y.—Johnson v. Johnson. 222 N.Y.SJd 397, 15 
AD.2d 500. 

Circumstances held to warrant decrease 

Idaho—PhiUips v. Phillips, 462 P.2d 49, 93 Idaho 384. 

La.—Rakosky v. Rakodey, App., 275 So.2d 421. writ 
den.. Sup., 278 Soid 508—Dunbar v. Ihmbar, 
App., 276 So.2d 358. 

Later hearings are limited to change subsequent 
to earlier hearings 

Or.—Verbuig v. Verburg, App., 495 P.2d 35. 

Condition precedent 

Ariz.—MurjAy v. Murphy, 547 P.2d IIOl 26 Ariz- 
App. 302. 
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Ouuge iBSofficteBt 

AU—Jones % Jonev Cj^ App, 392 Sold l*%. »nt 
den. Sup. 392 SoZd HQg 

Fla—StejAenson \ Stephensem, App 1 Dist., 408 
Sold 730 

Utah—Adams s Adams, 595 P Zd 147 
C3isi^ renders terais iincoascioiiBble 

Mont—Rowen v Roa.en, 649 PZd 1259, 199 Mom 
315 

UBforseen circmBtanccs 

Conn —CumnxKk v Cummock. 4^ A.2d 204, 188 
Conn 50. 
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98 Ala.—Montgomery v Montgomery, 155 Sc.2d 
317. 275 Ala 364 

Kirby v Kirby, Ci> , 357 So 2d 988. 

Fla.—Nixon v Nixon, App., 200 So.2d 263—Ohmes s 
Ohmes, App., 200 So.2d 849 
Ga.—Hamson > Harrison, 186 S E2d 884, 228 Ga. 
564. 

Ill—Zupnicic V Zupancic, 362 N E2d ! 124, 6 Ill.Oec 
302, 48 m.App.3d 256 

Md.—Wolfe V. Wolfe, 280 A-2d 1, 12 Md.App 581. 
Or.—Unander v. Unander, 506 P 2d 719, 265 Or 102. 
Vt—Hudson V. Hudson, 290 A.2d 31. 130 Vt. 225. 
Wash.—Gorvm v. Stegmann, 443 P.2d 821, 74 Wash.2d 
177. 

Rigbt to reductioB waived 
Ga.—Stefther v. Steffner, 184 S.E2d 575. 228 Ga. 189 
99^. Idabo-Sande v. Sande. 360 P.2d 998, 83 Idaho 
233. 

NJ.—Lepis V. Lepis. 416 A.2d 45, 83 NJ. 139. 

99.10. Aria.—Nace v. Nace, 489 P 2d 48. 107 Aria. 
411. 

Fla.—Howdl V. Howell. App.. 301 So.2d 781. 

Iowa—Thayer v Thayer, Am»., 286 N.W’.2d 222. 
Refnal to pay iMMiie insaraiice premiums 
Cdo.—In re Marriage of Hauger. App., 679 P.2d 604. 
1 Aria.—Marquea v. Marquee, App., 647 P.2d 1191, 
132 Ana. 593. 

Conn.—Gfinold v. Grinoid, 374 A.2d 172, 172 Conn. 
191 

lU.—Green v. Green, 229 N.E2d 565, 86 IIl.App.2d 
361 

lowa^In re Marriage of Full, 255 N.W.2d 153. 
Mkh.—Greybiel v. Graybicl, 297 N.W.2d 614,99 Mkh. 
App. 30. 

Miss.—Spradling v. Spradling. 362 So.2d 620. 

N.Y.—Brody v. Brody, 252 N.Y.S.2d 1008, 22 A.D.2d 
646, aflfd. 226 N.E2d 539. 19 N.Y.2d 790, 279 
N.Y.SJUi 731 

Vt—Clifford V, arffwd, 340 A.2d 60. 133 Vt. 341. 
Wash.—McKendiy v. McKendry, 472 P.2d S69, 2 
Wash.App. 882. 

Omnge of droimstaiices since last fixing 
La.—Ferraia v. Ferraia, App., 320 So.2d 287. 
Military reassignment 
FIs,—Floyd V. Floyd, App-, 393 So.2d 21 
ChOdren reaefaing nu^jority 
Neb.—Sloss V. SIoss, 324 N.W.2d 663, 212 Neb. 610. 
13. N.M.-^lazeIwood v. Hazelwood, 556 P.2d 345, 
89 N.M. 659. 

1.10. La.—Fisher v. Fisher, App., 320 So.2d 326. 
Mont—TidbaU v. Tidball, 625 P.2d 1147. 

Or.—Matter of Marriage of Cook. 556 P.2d 707, 27 
Or.App. 467. 

1 Ala.—Bnimbw v. Brumlow, 209 So.2d 849, 282 
Ala. 17a 

Aria.-Norton v. Norton, 420 P.2d 578, 101 Aria. 444. 
Ark-—Hurley v. Hurley. 498 S.W.2d 887, 255 Ark. 68. 
CaL—Double v. Doobk, 56 Cal.Rptr. 687. 248 CA.2d 
65a-MiIkrv. Miller. 89 Cal.Rptr. 643, 11 C.A.3d 
197—Philbin v. Philbin, 96 Cal.Rptr. 408, 19 
CA.3d 115—Rosan v. Rosan, 101 CaLRptr. 295, 
24 CA.3d 885. 

Colo.—Smith v. Smith, App., 530 P.2d 966. 


Fit —Howard s Howard, App. US Sc 2d 90—Rogers 
Rogers, App, 229 Sc 2d 618 
Ga-Stilta V Stiita, 223 SE2d 6S9. 236 Ga. 308. 
.Md—Zamecki s Zamecki, ISO A U 849, 229 Md 1 
Mass—Hetsund s Heistand. 423 NE2d 313, 384 
Mass. X 

N H —Douglas s Dt^ugias. 242 A.2d 78. 109 N.H 41 
N V —Klem v Kkm, r4 N Y-S 2d 616. 6 A D.2d 774. 
rcarg and app den ITs N.Y.S2d 210, 6 AD2d 
1006—\ude!man v Nuiklman, 199 NY.S2d 137, 
10 A.D 2d 85'—Stevens v Stevens, 284 N Y S 2d 
169. 28 A D.:d 1010—Rosen v Rosen, 359 NY. 
S2d 693, 46 A.D2d653 

NC—Rowe V Rowe, 280 SE2d 182, 52 NCApp 
646. affd. in part, revd in part on oth grds. Sup., 
287 SE2d 840, 305 NC 177, app after remand 
327 S.E2d 624, 74 S.CApp 54, review den. 333 
SE2d 489. 314 NC 331 
N D —Bingen v Bingen, 247 N W.2d 464. 

Or —W illiams v. Williams, 433 P2d 615. 248 Or. 265 
Pa.—Biri V. Birl. 49 Del 104 
RI—Zinni V Zinni, 238 A 2d 373, 103 RI. 417 
Wash—Rkhardsoo v. Richardson, 347 P2d 548, 55 
Wash.2d 208—Hams v Harris, 389 P.2d 655, 63 
Wash.2d 896 
Agreement of parties 
(2) Other matteh. 

Fla.—Scott V. Scott. App., 285 So.2d 423. 

Present circnmstaBces not eontiiigeiit drenm- 

Cal—Engelberg v. Engelberg, 65 CaLRptr. 269, 257 
C.A2d 821. 

Factors enamerated 

Ala.—Block V. Block. 201 So.2d 51. 281 Ala. 214. 

Pamsh V. Pamsh, Civ., 365 So.2d 1237. 

Ill—Gorman v. Gorman, 391 N.E2d 7a 28 IIlDec. 

871. 72 Ill App 3d 658. 

Effect of unclu^ty 

Ohio-Wolfe V Wolfe, 350 N.E2d 413, 46 Ohio St2d 
399, 75 0.0.2d 474. 

Potential and actual earnings considered 
Mass.—Schuler v Schuler, 416 N.E2d 197, 382 Mass. 
366. 

CohaMtatioB 

N.H.—Bisig V. Bisig, 469 A2d 1348, 124 N.H. 372. 
S.D.—Myhre v. Myhre. 296 N.W.2d 905. 
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3. U.S.—Viles V. Viks, C A Virgin Islands, 316 F.2d 
31. 

Ala.—Whittfc V. Whittle, 128 So.2d 92. 272 Ala. 32— 
Mencer v, Mencer, 174 So.2d 319, 277 Ala. 679— 
Mockridge v. Mockridge, 175 So.2d 772, 278 Ala. 
79-5kipper v. Skipper, 195 So.2d 797, 280 Ala. 
506. 

Clutts V. Outts, Civ., 304 So.2d 599,54 Ala.App. 
43. 

Ariz.—Nace v. Nace, 489 P.2d 48, 107 Anz. 411. 
Cal.—Evans v. Evans, 343 P.2d 997, 173 C.A2d 714— ' 
Zimmennan v. Zimmerman, 13 CaLRptr. 308, 192 
C.A.2d 407—dark v. Clark. 14 Cal.Rptr. 419, 193 
C.A.2d 565—Peirce v. Peirce, 52 Cal.Rptr. 259, 
243 C.A.2d 33(^Warshaw v. Ginsburg, 53 Cal. 
Rptr. 911, 245 C.A.2d 513—Modglin v. Modglin, 
54 Cal.Rptr. 582, 246 C.A.2d 411—Double v. Dou- 
bk, 56 C8l.Rptr. 687, 248 CA.2d 650v-Webb v. 
Webb. 90 CaLRptr. 565, 12 CA3d 259—In re 
Marriage of Kuppinger, 120 Cal.Rptr. 654, 48 
C.A.3d 628. 

Colo.—Fifer v. Fifer, 202 P.2d 945, 119 Colo. 230, 
motkm den. 206 PJd 33^ 120 Cok. 10—Elnrer v. 
Hmer, 431 P.2d 47a 163 Colo. 430-Cody v. 
Cody, App., 474 P.2d 230—Wallace v. Wallace, 
App., 483 P.2d 418—Nkboff v. Niehoff, App., 498 
P.2d 972. 

D.C.—Tydings v. Tydings, App., 349 A.2d 461 
Fla.—Mack v. Mack, App,. 115 So.2d 447—Howard v. 
Howard, A|^., 118 So.2d 90—^Woerten v. Wooten, 
App., 160 So.2d 746—Nixon v Nixon, App., 200 
So.2d 263—Gonesman v. Gottesman, 202 
So.2d 775—Ludacer v. Ludacer, App., 211 So.2d 
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64—Coggan v. Coggan, App, 214 So.2d 368—Cu- 
neo V Cuneo, App., 229 ^.2d 266. 

Ga.—Smith v Smith. 149 S.E.2d 683, 222 Ga. 313. 

III.—Mendenhall v. Mendenhall, 193 N.E.2d 207, 43 
lI]..App2d 294—Scalfaro v. Scalfaro, 259 N.E2d 
644, 123 Iil.App.2d 23—Booth v. Booth, 284 
N E2d 506, 6 Ill.App.M 62—Baker v. Baker, 329 
N E.2d 408, 28 Ill.App.3d 798. 

Ky.—Somerville v. Somerville, 339 S.W.2d 940—Gann 
V Gann, 347 S.W.2d 540. 

La.—Jones v. Floyd, App., 154 So.2d 604—Wilson v. 
Wilson, App., 154 So.2d 590. 

Md —Crandall v. Crandall, 287 A2d 326, 14 Md.App. 
476 

Minn.-Druck v. Druck, 103 N.W.2d 123, 258 Minn. 
114-Kiesow V. Kiesow, 133 N.W.2d 652, 270 
.Vfinn. 374—Schmidt v. Schmidt, 146 N.W.2d 185, 
275 Minn. 268—Bissell v. Bissell, 191 N.W.2d 425, 
291 Minn. 348. 

Mont.—Daniels v. Daniels, 409 P.2d 824, 147 Mont. 57. 

Ncv.—Folks V. Folks, 359 P.2d 92, 77 Nev. 45. 

N.M.—Hazelwood v. Hazelwood, 556 P.2d 345, 89 
N.M. 659. 

N.Y.—Covert v. Covert, 264 N.Y.S.2d 820, 48 Misc.2d 
386. 

Or.—Abraham v. Abraham. 432 P.2d 797, 248 Or. 163. 

Pa.—Com. ex rel Johns v. Johns, 310 A.2d 305, 226 
Pa.Super. 72. 

Vt—Davis V. Davis, 154 A2d 463. 121 Vt 242. 

Wash.—Hogberg v. Hogberg, 393 P.2d 291, 64 Wash.2d 
617—Lambert v. Lambert, 403 P.2d 664, 66 
Wash.2d 503. 

Collins V. CoUins, 532 P.2d 1185, 12 Wash.App. 
850. 

Wis.—Jackson v. Jackson. 113 N.W.2d 546, 16 Wis.2d 
61. 
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33. Cal.—^Friedman v. Friedman, 35 Cal.Rptr. Ill, 
222 C.A.2d 217—Webb v. Webb, 90 Cal.Rptr. 
565, 12 CA.3d 259. 

Fla.—Knight v. Knight, App., 205 So.2d 353. 

Ill—Chalmem v. Chalmers, 175 N.E.2d 613, 31 III 
App.2d 1. 

N.Y.—Pearson v. Pearson, 311 N.Y.S.2d 749, 34 
A.D.2d 797. 

Or.—Abraham v. Abraham, 432 P.2d 797, 248 Or. 163. 

Vt.—Davis V. Davis, 154 A.2d 463, 121 Vt 242. 
Refusal to modify security provision 
(2) Other matters. 

Colo.—Moses v. Moses, 394 P.2d 601, ISS Colo. 340. 

Nev.—Adler v. Adler, 394 P.2d 350, 80 Ncv. 364. 

Discretion held not abused 

Ala.—Hutton v. Hutton. 222 So.2d 348, 284 Ala. 91. 

Tutwiler v. Tutwiler, Civ., 261 So.2d 53, 47 
AhuApp. 714—Matthews v. Matthews, Civ.Ai^., 
404 So.2d 692. 

Ariz.—Shaffer v. Shaffer, 494 P.2d 730, 16 Ariz.App. 
530. 

Cal.—Levitt v. Levitt. 42 Cal.Rptr. 577, 399 P.2d 33.62 
■ C2d 477. 

Henderson v. Henderson, 59 CaLRptr. 398, 251 
CA.2d 388-Pfailbin v. Philbin, 96 Cal.Rptr. 408, 
19 C.A.3d 115—In re Marriage of Siegel, 102 
Cal.Rptr. 613, 26 C.A.3d 88. 

Colo.—Elmer v. Elmer, 431 P.2d 470, 163 Colo. 430— 
Frazier v. Frazier, 433 P.2d 764, 164 Colo. 245— 
Nkhoff V. Niehoff, App., 498 P.2d 972. 

Del.—^Rosario J. L v. Josephine K. L., 431 A,2d 1256. 

D.C—Mozick V. Mozick, App., 245 A.2d 643. 

Fla.—Railey v. Railey, App., 161 Sa2d 250—Gottes- 
man v. Gottesman, App,, 202 So,2d T75—Nixon v. 
Nixon, App., 209 So.2d 878, adhered to 209 So.2d 
878—Waller v. Wafler, App., 212 So.2d 352—Cog¬ 
gan V. Coggan, App., 214 So.2d 368—Elkins v. 
Elkins, App., 249 So.2d 443—Tate v. Tate, Ar)., 
306 So.2d 165—Brown v. Brown, App., 315 So.2d 
15. 

ni-MacKmlay v. MacKinlay, 152 N.E2d 213, 18 
Ill.App.2d 355—Vail v. VaU. 240 N.E2d 519, 98 
IlLApp.2d 234—Carroll v. Carroll, 252 N.E2d 759, 
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116 ni.App.2d 172—Scalfaro v. Scalfaro. 259 
N.E.2d 644, 123 IlLApp.2d 23 
Kan.—Baker v. Baker, 537 P.2cl 171, 217 Kan, 319 
Ky.—Jackson v. Jackson, 419 S.W 26 758. 

La.—Bozarth v. Bozarth, App., 184 So.2d 88—Vestal v. 
Vestal, App., 227 So.2d 634—Wtedcm v. Wiedom, 
App., 232 So.2d 834—Lopez v. Lopez, App., 264 
So.2d 354—Sivider v. Swider, App, 314 So 2d 372, 
writ den.. Sup., 320 So.2d 551. 

Md.—Lott V. Lott, 302 A.2d 666, 17 Md.App. 440. 
Mich.—Hoffman v. Hoffman, 158 N.W.2d 78, 9 Mich. 
App. 715. 

Minn.—Peterson v. Peterson, 231 N.W,2d 85, 304 
Minn. 578. 

Miss.—Davis v. Davis, 268 So.2d 913. 

Mo.—Jeans v. Jeans. App., 348 S.W.2d 145. 

Mont—Porter v. Porter, 473 P.2d 538. 155 Mont. 
451—Movius V. Movius, 4% P.2d 699, 159 Mont. 
208. 

N.Y.—Nogid V. Nogid, 388 N.Y.S.2d 646, 54 A.D.2d 
961. 

Utah—Harding v. Harding, 488 P.2d 308, 26 Utah2d 
277. 

Wash.—McKendry v. McKendry. 472 P.2d 569, 2 
Wash.App. 882. 

Discretion beM aimsed 

Ariz.—Shaffer v. Shaffer, 494 P.2d 730, 16 Ariz.App. 
530. 

Cal.—In re Marriage v. Kuppinger, 120 Cal.Rptr. 654, 
48 CA.3d 628. 

Fla.—Bagley v. Bagley, App., 182 So.2d 621—DcFran- 
cisco V. DeFrancisco, App., 273 So.2d 780. 
m.—Green v. Green, 229 N.E2d 565, 86 IIl.App.2d 
362—Bulmer v. Buhner, 328 N.E2d 622, 28 Ill. 
App.3d 406. 

La.—Rachal v. Rachal, App., 250 So.2d 560—Moore v. 

Moore, App., 256 So.2d 782. 

N.Y.—Trippc V. Trippe. 316 N.Y.S.2d 579, 35 A.D.2d 
944. 

Wis.—Stowe V. Stowe, 141 N.W.2d 228, 30 Wis.2d 565. 

4. Ariz.—Norton v. Norton. 420 P.2d 578, 101 Ariz. 

444. 

Porreca v. Poireca, 446 P.2d 500, 8 Ariz-App. 
394, app. after remand 476 P.2d 684^ 13 Ariz.App. 
340—Shaffer v. Shaffer, App., 494 ?2d 730, 16 
Ariz.App. 530—Linton v. Linton, 499 P.2d 174,17 
ArizApp. 560. 

Conn.—^McGuinness v. McGuinness, 440 A.2d 804, 185 
Conn. 7. 

La.—McNeiU v. McNetU, App., 139 So.2d 583-4^ 
V. Quaki, App., 206 So.2d 775. 

Mo.—Oisham v. gisham, Aj^., 485 S.W.2d 660. 
Wash.—Pkiocy v. Pieicey, 438 P.2d 827, 73 Wash.2d 
397. 

Needs of wife and hnsbend’s abiUty 
Idaho-Olsen v. Olsen, 557 P.2d 604, 98 Idaho 10. 
Or.—Ateaham v. Abraham, 432 P.2d 797,248 Or. 163. 
Modification most be jnst and reasonable 
Ariz.—Nace v. Nace, 489 P.2d 48. 107 Ariz. 411. 
Vt—Cooper v. Cooper, 326 A.2d 145, 132 Vt. 619. 
Modification held not unreasonable 
Cal.—In re Marriage of Vemer, 143 Ca!.Ri^r. 826, 77 
CA.3d 718. 

Mkh.—Gray v. Gray, 189 N.W.2d 145. 32 Mich.App. 
466. 

Wife’s earning ca|»dty considered 

La.—White V. White, App.. 393 So.2d 240. 

Standard naed to detmnine ability to pay 
Mass.-Schiilcr v. Schuler, 416 N.E2d 197, 382 Mass. 
366. 

5. Ariz.—^Linton v. linton, 499 P.2d 174, 17 Ariz. 

App. 560. 

Cal.—In re Edwards* Marriage, 124 Ca!.Rptr. 742, 52 
CA.3d 11 

Fla.—Fridman v. Fridman, Aj^., 317 So.2d 136. 

Ga.—Mallin v. MaOin, 176 S.E2d 709, 226 Ga. 628, 
app. after ranand 183 S.E2d 377, 227 Ga. 833. 
in.-Mayes v. Mayes, 163 N.E2d 235, 23 IU.App.2d 
513. 


Iowa—Bixb> V Bixbj. 1 !5 N W 2d 852, 253 Iwa 1172 
K> -Gann v Gann. 347 2d 540 
Minn —Kieso» v Kieso%. 133 N.W 2d 651 2’'0 Mmn 
374—Rubenstnr v Rubenstein. 202 N W 2d 661 
295 Minn 29 

Miss—Nichris v NkHoU, 254 So 2d 726 
Mo—Cisham v. Clisham, App., 485 S.W 2d 660. 

N Y.—Hardy v Hardy. 225 N Y.S.2d 565. 

Or.—Matter of Mamage of Hanlin. 600 P 2d 454, 42 
Or. App 165 

Utah—Hamiitoo v. Hamilton. 494 P.2d 287, 27 Uuh2d 
206 

Wash.—Turner v. Turner, 448 P.2d 941, 75 Wash.2d 
33 

Wis.—Miner v. Miner, 102 N W,2d 4 

Decree based on agr e e men t or stipslation 

(2) N.Y.—Lewis v. Lewis, 168 N.Y.S.2d 473, 5 
A.D.2d 674. rearg. den. 169 NY.S.2d 1014, 5 A.D.2d 
777. motion den 174 N.Y.S.2d 241,4 N.Y.2d 871 150 
N E2d 710, app. den. 174 N Y S.2d 888, 6 A.D.2d 690. 
stating law of Alabama. 

(3) Reduction from amount i^qHoved in consent 
judgment may be sought witluxit allegation or proof of 
change in circumstances 

La.—Moore v. Moore, App., 256 So.2d 782. 

(4) Other statements. 

N.Y.—Villano v. Yillano, 414 N.Y.S.2d 625, 98 Misc.2d 
774, 

InsnfficieBt groonds for modification 
(6) U5.—Vilcs V. Viks, CA.Vtrgm Islands, 316 F.2d 
31. 

Ala.—Clarke v. Clarke. Ov., 258 So.2d 901 47 Ala. 
App. 558. 

Cal.—^Zimmerman v. Zimmerman, 13 Cal.Rptr. 308, 
192 CA.2d 407. 

Fla.—Brill v. Bnll, App., 173 So.2d 490. 

Sistnmk v. Sistrunk, App., 235 So.2d S3. 

Hawaii—^Lumsden v. Lumsden. 603 P.2d 564, 61 Haw. 
338. 

La.—McNeill v. McNeiU. App., 223 So.2d 709. 

Md.—Stevens v. Stevens, 196 A.2d 477, 233 Md 279. 
Mass.—Schuler v. Schuler, 416 N.E2d 197, 382 Mass. 
366. 

Mich,-Graybid v. Graybid, 297 N.W.2d 614,99 Mkh. 
App. 30. 

Mo.—^Adldns v. Adkins, App., 325 S,W.2d'364—^Riggin 
V. Riggin, App., 373 EW.2d 633. 

NJ,—Berkowitz v. Berkowitz, 264 A.2d 49, 55 NJ. 
564. 

N.H.—Foituna v. Fortuna, 176 A.2d 708, 103 N.H. 
547. 

N.Y.—Matter of Proceeding for Support untfer Artkk 4 
of Family Court Act, 392 N.Y.S.2d 178,89 Misc.2d 
666 . 

Or.-Bridges v. Bridges. 515 P.2d 427, 15 OrApp. 275. 
Vt.—^Porter v. Porter, 406 A2d 398, 137 Vt. 375. 
Modification held jnstified 
Ga.—Hridt v. Hddt, 171 S.E2d 270, 225 Ga. 719. 
Kan.—Carlson v. Carlson, 602 P.2d 549, 4 Kan.App.2d 
63. 

Or.—Matter of Marriage of Stephens-Tifey, 623 P.2d 
1105, 50 OrApp. 503. 

Utah—King v. King, 495 P.2d 823. 27 Utah2d 303— 
Kiger v. Kiger, 506 P.2d 441, 29 Utah2d 167. 
Increase in cost of living 
Mo.-Golc V. Cole, App., 532 S.W.2d 508. 

Decree based on agreement or stipalation 
(4) N.C.—Rowe v. Rowe, 280 S.E2d 182, 52 N.C. 
App. 646, affd. in part, revd. in part on oth. grds.. Sup., 
287 S.E2d 840, 305 N.C 177, app. after remand 327 

5. E2d 624, 74 N.CApp. 54, review den. 333 S.E2d 
489, 314 N.C. 331. 

Goal of ending support dependency 
Or.—^Matter of Marriage of Stephens-Tlley. 623 PJld 
1105, 50 Or.App. 503. 
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6 . Fla.—Muss v. Muss, App., 390 So.2d 415—Ste¬ 

phenson V. Stejrfienson, A{^. I Dist, 408 So.2d 
730. 
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Ga—Uvsey v Livsey, 19! S.E2d 859. 229 Ga. 368— 
Dim-.n V Dimon, 254 S.EId ’.48, 25! Ga. 750 

Agreement limitiBg increase 

Fla —Turner Tamer, App, 383 Sc.2d "^OO. 

Delay and other circmnstaaces barring modifi¬ 
cation 

(3) Other bars. 

N Y -Baimer v. Balmer, 179 N Y S2d 2H 12 Misc 2d 
26, mod. on oth grds 180 N.Y.S,2d lOr, 7 
A.D.2d 741 Affd 196 NYS2d 707, 7 N.Y.2d 
833, 164 N.E2d 725 

Right held not waived 

(2) Ga.—McLoughhn v McLoughhn, 214 S.E2d 
925, 234 Ga. 259. 

N.Y.-Blaufarb t Blaufarb, 186 N.Y.S.2d 806, 18 
Misc.2d 334, motion den. 187 N.Y.S.2d 1019, 8 
A.D.Id 722. mod on oth grds 191 N.YS.2d 785. 

9 AD2d86. 

Estoppel 

Fla.—Ohmes -k. Ohmes, A^i., 200 So.2d 849. 

Provirion predndes modification 

Ga.—Ivey v. Ivey, 216 S.E2d 827. 234 Ga 532. 

Waiver dearly intended and erpteaseA 
Ga—McClain v. McCian, 246 S.E2d 187, 241 Ga 
422. 

7. Fla—Ohmes v. Ohmes, App., 200 So.2d 849— Kal- 
mutz V. Kalmutz, App., 299 So.2d 30. 
lU.—Blowitz V. Blowiiz, 221 NE2d 160, 75 IllApp2d 
386—Johnston \ Johnston, 292 N.E2d 39. 9 Ill. 
App.3d 247. 

La—McNeill v. McNeill App.. !39 So.2d 583. 

N.Y.—Hardy v. Hardy, 225 N.Y.S.2d 565. 

Utah—Sorensen v. Sorensen, 438 P.2d 180, 20 Utah2d 
360—Watts V. Watts, 445 P.2d 141, 21 Utah2d 306. 

Volimtary overpayment 

Fla—Martinez v. Martinez, App., 383 So2d 1153. 

115. Cal.—Miner v. Miller, 89 Ca!.Rptr 643, 11 
C.A.3d 197—Peterson v Peterson, 106 CaI.Rptr. 
482, 30 C.A3d 477. 

Or.—Osterbolme v. Osterholme, 508 P.2d 824, .13 Or. 
App. 73. 

11,25. Fla—^Veach v. Veach, App. 4 Dist., 407 So.2d 
308. 

1150. Denial of raotiDn held proper 

Ga—Smith v. Smith, 136 S.E2d 758, 220 Ga 16. 
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11.45. N.Y.—Ramos v. Ramos, 214 N,y.S.2d 71, 13 
A.D.2d 726. 

12. N.Y.—Vramck v. Vrwikk, 340 N.Y.S.2d 566, 41 
A.D.2d 663. 

12,10. OkL—Munsey v. Munsey, 385 P.2d 901 
1450. Ala—Capra v. Capra Civ., 319 So.2d 286, 56 
AlaApp. 90. 

Ariz.—Hombaker v. Hombaker, 545 P.2d 425,25 Ariz. 
App. 577. 

Cal.—Hester v. Hester, 82 CaLRptr. 811, 2 CA.3d 
1091. 

Fla.—Rogers v. Rogers, App., 229 So.2d 618. 

Ga—Schuster v. Schuster, 146 S.E2d 636, 221 Ga 
614—Holland'v. HoHand, 150 S.E2d 673, 222 Ga 
467-Knox v. Knoa 169 S.E2d 805, 225 Ga 481. 
La—Lockwood v. Lockwood, App., 175 So.2d 313. 
Me.—Smith v. Smith, 419 A.2d 1035. 

Mina—Trigg v. Trigg, 240 N.W.2d 546, 307 Minn. 524. 
Mo.—Adkins v. Adkins, App., 325 S.W2d 364. 
Mont.—Larsen v. Larsen, 487 P,2d 509, 157 Mont 538. 
N.Y.—Kover v. Kover, 278 N.E2d 886, 29 N,Y.2d 408, 
328 N.Y.S.2d 641, 

Zaid v. Zaid, 333 N.Y.S.2d 919, 40 AD.2d 533. 

S. v. C, 332 N.Y5.2d 773, 70 Misc,2d 19. 
N.C—Rowe v. Rowa 287 S.E2d 840, 305 N.C 177, 
app. after remand 327 S.E2d 624,74 N.CApp. 54, 
review dfcn. 333 S.E2d 489, 314 N.C. 331. 

Or.—Matter of Mani^ <rf Cook, 556 P.2d 707, 27 
Or.App. 467, 

Pa—Cwn. ex rel Briin v. Belin, 408 Aid 862, 268 
PaSuper. 428. 
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Uuh—Alien v Allen. 475 P2d 1021. 25 Uiahld 87 
No mbstBBtia! cluiige shows 
Gt—Parker v D>a]. 229 S.E,2d 370. 237 Ga. 598 
ND—Bndgeford v Bndfeford. 281 NW.2d 583 

15. U.S-—Bematschke v. L'.S, 364 F 2d 400, 176 
a a 1234 

Ala.—CJ5. cited in Silver v. Silver. 113 So 2d 921, 
923. 269 Ala. 517—Brumlo» v Bnmtlow. 209 
So.2d 849. 282 Ala. 170 

Ariz.—Reardon v Reardon, 415 P-2d 571, 3 AnrApp. 
475 

Adc.—Drummond % Dnimmond. 590 S.W.2d 658, 267 
Ark. 449. 

Cal.—Double v. Double, 56 Cal-Rptr. 687, 248 CA.2d 
650 

Conn.—Hanfisty v. Hanhsty, 439 A.2d 307, 183 Conn. 
253. 

Fla.—Fowler v. Fowler. App, 112 So.2d 411—Adams 
V. Adams, App., 273 So.2d 794—Maroun v. Mar> 
oon, App.. 277 So.2d 571 

Ga.—Perry v. Williamson. 135 S.E2d 411 219 Ga. 
701—Parrott v. Parrott. 164 S.E2d 811. 224 Ga. 
801—Hadt V Heidt. 171 S.E2d 270. 225 Ga. 
719—McBrayer v. McBiaycr, 179 S.E2d 771 227 
Ga. 224. 

La.—McNeil] v. McNeil!. App.. 223 Sa2d 709—Rodri¬ 
guez V. Rodriguez, App., 245 So.2d 765. 

Mich.—Mowrer v. Mowrer. 189 N W.2d 791, 33 Mich. 
App. 217. 

N.y.—Mdtzer v. Mdtzer. 260 N.Y.S.2d 878, 24 
A.D.2d 443—Goldstein v. Goldstein. 264 N.Y.S.2d 
325. 24 A.D.2d 863—Richardson v. Rkhaidson, 
289 N.Y.S.2d 441, 29 A.D.2d 974 
Baliner v. Balmer. 179 N.Y.S.2d 234, 12 M!sc.2d 
226, mod. on oth. grds, 180 N.Y.S.2d 1017, 7 
A.D.2d 741, afid. 196 N.Y.S.2d 707,7 N.Y.2d 833, 
164 N.E2d 725—Mowbray v. Mowbray, 190 N.Y. 
S.2d 783, 20 Miscld S33. 

N.C.—Rowe V, Rowe, 280 S.E2d 181 52 N.C.App. 
646, alTd. in part, revd. in part on och. grds., Sup., 
287 S.E2d 840, 305 N.C. 177, app. after remand 
327 SE2d 624, 74 N.CApp. 54. review den. 333 
S.E2d 489. 314 N.C. 331. 

Or.—Matter of Marriage of Pratt, 562 P Jd 984, 29 
Or.App. 115. 

Pa.—Com. V. Fiennan, 47 Luz.ERr^. 290. 

EC—Fender v. Fender. 182 S.E2d 755, 256 S.C 399. 
Utah—Knighton v. Kmibton, 387 P.2d 91. 

Wash.—Crosetto v. Crosetto, 397 P.2d 418,65 Wash.2d 
366. 

Income or financial status 

(1) Ga.—McWtlliams v. McWilliams, 116 S.E2d 
215, 216 Ga. 270. 

Dednctkiiis in compstins not income 

(2) Re-computation of income which did not deduct 
business expenses from income and was based on first 
six months of year as insufficient basis. 

N.Y.—Gdbman v. G^xnan, 336 N.Y.S.2d 95, 40 
A.D.2d 676. 

**Gro8S earnings** 

Ga.—Holland v. Holland, 150 S.E2d 673, 222 Ga. 467. 
Alimony in gross not motfified on such ground 
Mich.—Sdunidt v. Schmidt, 193 N.W.2d 383. 36 Mich. 
App. 18S. 

Awareness of efiiect of income tax law not a 
diange 

N.Y.—Marshaa v. Marshall, 368 N.Y.$.2d 360, 48 
A.D.2d 759. 

Chai^ amst be frortnitons 
IlL-^Banow v. Barrow, 342 N.E2d 237, 33 IILApp.3d 
634. 

Vohmtacy indditeAMSS not snffideiit 
ta.—Tabiada v. Tablada, App., 356 So.2d 1031. 
LuBvidiial and corporatiott’s income considered 
Utah—Garrand v. Garrand. 581 P.2d 1011 
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16. Ariz.—Homfadeer v. HombaJker, 545 P.2d 425,25 
Ariz-App. 577. 


Cai-Double V DoiAle, 56 CalRptr 687, 248 C.A.2d 
650 

Conn —McGuisnem v McGoinness, 440 A2d 804, 185 
Conn ■’ 

Fla,—Kviliem v Kvitton, App., 365 So 2d 791 
U-Ceter %. Geter, App„ 404 So 2d 1283 
Me.—Mitchell v. MHcbdl 418 A.2d 1140, 

Bdass.—Bdsky v BeWey, 400 N.E2d 878, 9 Mass.App. 
851 

Mo—Hamman v Hamman, App., 393 S.W.2d 103. 
N.Y—Goodman v Goodman. 208 NY.S 241. 12 
AD.2d 591 

Or—Sch^er v. Schaffer, 643 P.2d 1300, 57 Or.App. 
43 

17 Ala —Whittle V Whittle, 128 So.2d 91 272 Ala. 
32—Steele v. Steele, 166 SoJd 790, 277 Ala. 13. 

Matthews v. Matthews, Civ.App., 404 So.2d 692 
—Taylor v. Taylor, Civ.App., 418 So.2d 148. 
Anz.—Nacc v. Nace, 489 P.2d 48, 107 Anz. 411. 
Ark.—Peters v Peters. 381 S.W.2d 748. 238 Ark. 361. 
Cal.—Double v. Double. 56 Cal.Rptr 687, 248 C.A2d 
650-Miner v Miller, 89 CaI.Rp(r. 643, 11 CA3d 
197—Webb v. Webb. 90 Cal.Rptr. 565, 12 C.A3d 
259 

Conn.-Moore > Moore, 447 A.2d 733, 187 Conn. 589. 
Fla.^>eFrancBco v. DeFrandisco, App., 273 So.2d 
780 

m.—KiRxide v. Kilbnde. 212 N.E2d 251 64 ID. 
App.2d 35S-Gibbo« v. Gibbons, 237 N.E2d 556, 
94 ni.App.2d 470—Barrow v. Barrow, 342 N.E2d 
237, 33 m.App.3d 654. 

Ky.—Wheder v. Wheeler. App., 579 S.W.2d 378. 

La.—Derussy v. Derussy, App., 175 So.2d IS. 

Me.—Williams v. Williams. 444 A.2d 977. 

Md.—Chalkley v. Chalkley. 215 A2d 807.240 Md. 743. 
Mass.—Mayes v. Mayes, 231 N.E2d 17, 353 Mass. 747. 
Mich.—Boyer v. Boyer, 186 N.W.2d 841 30 MicLApp. 
623. 

N.H.—Fortuna v. Fonuna, 176 A.2d 708, 103 N.H. 
547. 

N.Y.—Lyle v. Lyk, 421 N.Y.S.2d 98. 72 A.D.2d 597. 
Or.—Matter of Baker's Marriage, 540 P.2d 388. 22 
(h*.App. 555. 

Utah-^orensen v. Smensen, 438 P.2d 180, 20 Utah2d 
360. 

Wash.—Edwards v. Edwards, 400 P.2d 303, 65 
Wash.2d 904. 

Wis.—Miner v. Miner, 102 N.W.2d 4. 

Refosal proper where change not shown 
Ala.—Hanhman v. Hardiman, Civ., 265 So.2d 607, 48 
Ala.App. 427. 

Ark.—Davis v. Davis, 406 S.W.2d 704, 241 Ark. 171. 
Mo.—^>egener v. Degener, App., 478 S.W.2d 687. 
N.Y.—Golden v. Golden. 415 N.Y.S.2d 30, 69 A.D.2d 
770, app. dism. 392 N.E2d 884, 47 N.Y.2d 851 
418 N.Y.S.2d 771, app. dism. in part 392 N.E2d 
887, 47 N.Y.2d 708, 418 N.y.S.2d 1026. 

Loss of doliar*s purchasing power insiifSdent 

Fla.—Greene v. Greene, A{^, 372 So.2d 189. 

Idaho—Sullivan v. Sullivan, 639 P.2d 435, 102 Idaho 
737. 

Change of either party 

Fla.—Turner v. Turner, App., 383 So.2d 700. 

19. Ala.—Jduison v. Johnson, 167 So.2d 688, 277 
Ala. 126. 

Ark.—Hurky v. Huiiey. 498 S.W.2d 887, 255 Ark. 68. 
Conn.-Bunehe v. Bunche, 429 A.2d 874, 180 Omn. 
285. 

Del—Rosaro J. L v. Josephine K. L, 431 A.2d 1256 
—Harry M. P. v. Nina M. P.. 437 A.2d 158. 
Ga.—Trippe v. Trippe, 227 S.E2d 46. 237 Ga. 159, 
La.—Stolier v. Stoiier, App., 357 So.2d 1334, writ den.. 
Sup., 359 So.2d 621. 

Mo.—CItsham v. Clisham, App., 485 EW.2d 660— 
McGtnley v. KkGinlqr, App., 513 EW.2d 471. 
N.D.—Bryant v. Bryant, 102 N.W.2d 800. 

Or.—McReynolds v. McReyndds, 547 P.2d 664, 24 
Or. App. 891. 

20. La.-Quaid V. Quaid, App., 206 So.2d 775. 
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21 Fla.—Terry v. Terry, App., 126 So.2d 890—Hen¬ 
derson v. Henderson, App., 226 So.2d 699. 

Ill—Gibbons v. Gibbons, 237 N.E2d 556, 94 III. 
App.2d 470. 

La.—Ducoce v. Ducote, 339 So.2d 835. 

Md.—Cole V. Cok, 409 A.2d 734, 44 Md.App. 435. 
Mich.—Mowrer v. Mowrer, 143 N.W.2d 144, 3 Mich. 
App. 516—Elbinger v. Elbinger, 189 N.W.2d 823, 
33 Mich-App. 166. 

Mo.—Cok v. Cok, App., 532 S.W.2d 508. 

Neb.—Wheeler v. Wheeler, 228 N.W.2d 594, 193 Neb. 
615. 

N.Y.—Balmer v. Balmer, 179 N.Y.S.2d 234, 12 Misc.2d 
226, mod. on oth. grds. 180 N.Y.S.2d 1017, 7 
A.D.2d 741, affd. 196 N.y.S.2d 707, 7 N.Y.2d 833, 
164 N.E2d 725—Damsey v. Damsey, 240 N.Y. 
S.2d 671, 39 Misc2d 385, affd. 251 N.Y.S.2d 420. 
20 A.D,2d 969. 

S.C.—Brockington v. Brockington, 286 S.E2d 381, 277 
S.C. 304. 

Wash.—In re Alexander’s Marriage, 540 P.2d 457, 14 
Wash.App. 222. 

Refusal to grant increase held improper 

Fla.—Nixon v. Nixon, App., 200 So.2d 263. 

Property which may provide income considered 
Va.—Brauer v. Biauer, 205 S.E2d 665, 215 Va. 62 
Second wife’s income 
Iowa—Page v. Page, 219 N.W.2d 556. 

Vt—LoweU v. Lowdl, 419 A.2d 321, 138 VL 514. 
No antomatic escalator danse anthorized 
N.Y.—^Provenzano v. Provenzano, 418 N.Y.S.2d 140,71 
A.D.2d 618. 

Inheritance 

Cd.—In re Marriage of Sammut, 163 Cal.Rptr. 193, 
103 C.A-3d 557. 

Additional wealth ahme insuffident 

Mo.—Orth V. Orth, App., 637 S.W.2d 201. 
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213. Ala.-0'Neal v. O'Neal, 227 So.2d 430, 284 
Ala. 661. 

Ariz.—^Siedey v. Sbeeky, 458 P.2d 522, 10 Ariz.App. 
318. 

Cal.—Marxer v. Marxer, 8 Cal.Rptr. 323, 185 CA2d 
400-Levk v. Levk, 33 CaLRptr. 202, 219 CA2d 
500. 

Fla.—^Bashaw v. Bisfaaw, App. 4 Dist., 412 So.2d 433. 
La.—Kimbk v. Kimble, App., 305 So.2d 700. 

Md.—Cok V. Cok, 409 AJd 734, 44 MdApp. 435. 
Minn.—Kaiser v. Kaiser, 186 N.W.2d 678, 290 Minn. 
173—Snyder v. Snyder, 212 N.W.2d 869, 298 
Minn. 43. 

Mo.—Adkins v. Adldns, App., 325 S.W.2d 364—Lane 
V. Lane, App., 439 S.W.2d 550. 

N.Y.—McMains v. McMains, 258 N.Y.S.2d 93, 15 
N.Y.2d 283, 206 N.E2d 185, on remand 260 N.Y. 
S.2d 251, 23 AD.2d 889—Tedrow v. Tedtow, 319 
N.Y.E2d 785, 36 A.D.2d 686—Paget v. Paget, 320 
N.Y.E2d 325, 36 AD.2d 813—Eisen v. Eisen, 367 
N.Y.S.2d 554, 48 AD.2d 652. 

Larsen v. Larsen, 219 N.Y.S.2d 878. 

Or.—Matter of Marriage Hillyer, 562 P.2d 205, 28 

Or.App. 867. 

Inflation not material change 
III.—Goldberg v. Goldberg, 332 N.E2d 710, 30 Ill. 
App.3d 769. 

Ability to pay not determinatiTe 
Ala.—Capra v. Capra, Qv.. 319 So.2d 286, 56 AIa.App. 
90. 

21.10. N.Y.—McMains v. McMains, 258 N.Y.S.2d 
93, 15 N.Y.2d 283, 206 N.E2d 185, on remand 
260 N.Y.S.2d 251, 23 AD.2d 889. 

21.15. Mo.-^.anc v. Lane, App., 439 EW.2d 550. 
N.Y.—Kessekr v. Kessekr, 236 N.Y.E2d 477. 

21 Colo.—Cody v. Cody, App., 474 Pld 230. 
Neb.—Mahan v. Mahan, 278 N.W.2d 594, 203 Neb. 
316. 
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N Y.—Brody v. Brody, 252 N.Y.S 2d 1008, 22 A,D.2d 
646. affd. 226 N.E.2d 539, 19 N.Y.2d 790 279 
N.Y.S.2d 732. 

Vt—Ellis V. Elite, 370 A.2d 200, 135 Vt. 83. 

Earnings of children, etc. 

N.Y.—Damsey v. Damsey, 240 N.Y.S2d 671, 39 
Misc.2d 385. affd. 251 N.Y.S.2d 420. 20 A.D2d 
969. 

23. Cal.—Peirce v. Peirce, 52 CaLRptr. 259, 243 
C.A.2d 330—In re Marriage of Aufmuth, 152 
Cal.Rptr. 668, 89 CA.3d 446. 

Ga.—McBrayer v. McBrayer, 179 S.E.2d 772, 227 Ga 
224. 

Idaho—Gortsema v. Gortsema, 448 P.2d 777, 92 
683. 

Ky.-Gann v. Gann, 347 S.W.2d 540. 

La.—Rodriguez v. Rodriguez. App., 245 So.2d 765. 

N.H.—Madsen v Madsen, 255 A.2d 604, 109 N.H. 457. 

N.M.—Lovato v. Lovato, 644 P.2d 525, 98 NM. 11. 

N.Y.—Le Due v. Le Due, 218 N.Y.S.2d 173,14 A.D.2d 
642—Swartz v. Swartz. 349 N.YS.2d 1005, 43 
A.D.2d 1012. 

Weiner v. Weiner, 412 N.Y.S.2d 776, 97 Mjsc.2d 
920. 

Utah—Sorensen v. Sorensen. 438 P.2d 180, 20 Utah2d 
360. 

Vt—EUis V. Ellis, 370 A,2d 200, 135 Vt. 83. 

Employment of wife, etc. 

Ill-Warren v. Warren, 189 N.E2d 401, 40 Ill App.2d 
286. 

Or.—Gueldenzopf v. Gueldenzopf, 490 P.2d 1042, 7 
Or.App. 298. 

(2) Modification denied where position untenured 

and subject to layoffs. 

Ill.—In re Marriage of Paries, 403 N.E2d 1346, 38 
lilDec. 742, 83 lll.App.3d 372. 

Chnnge not such to warrant modification 

Del—Husband, J. v. Wife, J., Fam.a., 413 A.2d 1267. 

Or.—Matter of Marriage of Marrs, 551 P.2d 1318, 26 
Or.App. 33. 

Statute inapplicable 

Del—Husband, J. v. Wife, J.. Fam.Ct, 413 A.2d 1267. 

Reduction not automatic on increase in income 

Or.—Matter of Marriage of McLean, 611 P.2d 693, 46 
Or.A|^. 367. 

Redaction warranted 

Or.—Matter of Marriage of McLean, 611 P.2d 693,46 
Or.App. 367. 

23.5. Ala.—Capra v. Caiaa, Gv.. 319 So.2d 286, 56 
AlauApp. 90. 

Ill—Booth V. Booth, 284 N.E2d 506, 6 IllApp.3d 62. 
Employment not in itself a gromid for modifica* 
tion 

Ala.—Uoyd v. Uoyd, Civ., 292 So.2d 668, 52 Ala.App. 
374, 
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25. Ala.—Haidy v. Hardy, Gv., 240 So.2d 601, 46 
Ala.App. 253-Sellers v. Sellers, Civ., 277 So.2d 
616, 50 Ala.App. 158. 

Cal.—Wilson v. Wilson, 341 P.2d 780, 171 C.A.2d 810. 

Omn.—^Swayze v. Swayze, 408 A.2d 1, 176 Conn. 323. 

Fla.—Wilhehn v. Wilhelm, App., 147 So.2d 589—Blue 
V. Blue, App., 188 So.2d 563—Purcell v. Purcell, 
App., 223 So.2d 389. 

Ga.-Schoster v. Schuster. 146 S.E2d 636, 221 Ga. 
614—Knox V. Knox, 169 S.E2d 805, 225 Ga. 
481—Rolader v. Pendleton, 200 S.E2d 108, 231 
Ga. 16. 

La.—Laiche v. Laiche, 138 So.2d 257. 

McNein V. McNeUI, App.. 156 So.2d 307—Lock- 
wood V. Lockwood. App., 175 So.2d 313. 

Me—Smith v. Smith. 419 A.2d 1035. 

Md.-Chalkley v. Chalklcy, 215 A.2d 807.240 Md. 743. 

Mich.—Pohl V. Pohl 164 N.W.2d 768. 13 Mich.App. 
662. 

Mont.—^Daniels v. Daniels. 409 P.2d 824, 147 Mont. 57. 

N.Y.—Mann v. Mann, 216 N.Y.S.2d 573. 13 A.D.2d 
945. 
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U-.:r^ \ Lc»:ne 293 N Y SZC V/f. 5* Misc Ir. 
978, affd NY.S:i 3* AD:J j94— 
Kreuger \ Kreurer It} NVSZd VM St 
Mac Zd 

NC.—Bunr. v Burn, :56 SEld 240 262 SC f 
W Va —Shannon Shannon, SE2d "S5, >5 

WVa 662 

Wis—RaiJandT v Radanxi, 140 \ V, 2d 295, 50 Wis Zd 
lOh 

Strong showing of iropainnent required 

Md—Lee v Lee, 152 .A.2d 56!. 223 Md 525 sr3t:ng 
Fbnda rule 

Unemployment 

La.—Un^erzagt \ Galpur, App. IS2 Sc2<: ’40 
NY—Burnc v. Barnc, r6 NYS.2d 601, 5 j ADZi 
SSO 

Change of occupation 

Fla—^Thomas v. Thomas, 203 So 2d 118, 2£! Ala. 39T 
.Mass.—Schuler v Schakr, 416 S EZd 19", 382 Masv 
366. 

Withdrawals of capital for divorce lirigation 
expenses mrt sufficient change 
11!.—Glassmcyer v Giassroe^er, 268 NE2d 251, 131 
IllApp.2d419 

Redaction not error 

Ala.—Lloyd v. Ltovd, Gv., 292 So 2d 668, 52 Ala App 
374 

ArL—Brown v. Brown, 59S S.W 2d 747, 269 Ark. Ii2. 

Cleans” not limited to salary 

La.—Chandler v. Chandler, App. 297 So 2d 257. 

Impact on wife a factor 

R. I—McCann v McCann, 396 A.2d 942, 121 R.I. 173. 

Good faith career change 

Minn.—Giesner v. Giesner, 319 N W.2d 718, 
Determined by current financial position not 
prior income 

La.—^Daigle v. Daigle, App. 1 Cir., 448 So.2d 207. 

26. Or.—Matter of Mamage of Cook, 556 P.2d 707. 
27 Or.App. 467. 

28. U.S.—Deibel v. Deibel D.C.Mo., 512 F5upp 
135. 

Ala.—Dorey v. Dorey, Civ.Aj^,, 412 So.2d 808. 

Ariz.—Scott v. Scott, 591 P.2d 980, 121 Ariz. 492. 
Del—Husband. J. v. Wife, J,, Fam.Ct., 413 A.2d 1267. 
Fla.—Fowler v. Fowler, App., 112 So.2d 411—Simwi v, 
Simon, App., 137 So.2d 613—Tewksbury v. Tewks¬ 
bury, App., 178 So.2d 346. 

Ga—Barker v. Barker, 210 S.E.2d 705 233 Ga. 170. 
III.—Pearlman v. Pearlman, 266 N.E.2d 388, 131 111. 
App.2d 388—Baker v. Baker. 329 N.£.2d 408, 28 
IllApp.3d 798. 

La.—Loe v. Loe, App, 13! So.2d 106 
Me.—Smith v. Smith. 419 A.2d 1035. 

Md.—^Stansbury v. Stansbury, 164 A.2d 877, 223 Md. 
475. 

Mo.—Seelig v. Seelig, App., 540 S.W.2d 142. 

•Ncv.—^Edwards Edwards, 419 P.2d 637, 82 Nev. 392. 
N.Y.—McKay v. McKay, 213 N.Y.S.2d 560, 13 A.D.2d 
637. 

N.D.—Bryant v. Bryant, 102 N.W.2d 800. 

Pa.—Marra v. Marra, 149 A.2d 175, 189 Pa.Super. 180. 

Hendcl v. Hcadel, 109 P.LJ. 199. 

S. C.—Brown v. Brown. 292 S.E2d 297, 278 SC. 43. 

Unsubstantial decrease 

(3) Other statements. 

Ariz.—Scott v. Scott. 591 P.2d 980, 121 Ariz. 492. 
Reduction iu ratio to impairment not required 
Pa.—Com. ex rel Kanis v. Kanis, 16 Bucks 88. 
Reduced income due to retirement foreseable 
Ariz.—Linton v. Linton, 499 P.2d 174, 17 Ariz.App. 
560. 

ModiHcation where financial predicament not 
intentionally caused 
Fla.—Denny v. Denny, App., 334 So.2d 300. 


Temporary reduction 

Mar,—, Schuler. 416 NE2d 19^ 382 Mass 
566 

Criminal conduct 

\ H —Snda.r . 455 A.Zd 1051, 125 N.H 73 
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29.5 N J —Gulick Gulick, 2^3 A.2d 791 113 N.J- 
Super itt 

Infiaticm 

Mass.—Binder t Binder, 390 N.E Zd 260, 7 MastApp. 
“’51. app after remand 399 N.£.2d 1109, 9 Mam. 
App S45 

29.10 III.—Losicxi i Loucks, 266 NE2d 924. 130 
III App Id 9ft!. 

Expenses mostly within his power and control 

Ark.—Hurley v Hurley. 498 S W.2d 887, 255 Ark. 68 

Temporary condition 

Ka —Zimmer v Zimmer, Fla., 328 So 2d 525. 

30 Cal —In re Marriage Clements, 184 CaLRptr. 
75b, 134 C A.3d 737. 

32 Ala—Snow v Snow, Gv.App., 393 So2d 1020. 

D C —Tvdmgs V. Tydings, App., 349 A.2d 462. 

La.—Laiche v Laiche, 111 So.2d 120, 237 La. 298. 

Lytell V. Lyieil, App., 144 So.2d 925 

N Y -Villanj v Villano, 414 N Y.S.2d 625,98 Misc.2d 
774. 

N C —Britt V Bntt, 271 S E2d 921, 49 N.CApp. 463. 

Or —Nelson \ Nelson, 35? P.2d 536. 225 Or. 257, 89 
A.L R.2d 1 

S.D.-Herndon v Herndon. 305 N.W.2d 917. 

Utah—Carter v Carter, 563 P.2d 177. 

Wash —Lambert v. Lambert, 403 P.2d 664, 66 Wash.2d 
503. 

343. Cal—In re Marriage of Jacobs, 179 CaLRptr. 
169, 126 C.A.3d 832. 

34.10. lowa-Fritz v. Fritz, 148 N.W.2d 392, 260 
Iowa 409. 

34.15 Ga.-Rolader v. Pendleton, 200 S.E2d Kffi, 
231 Ga. 16 

Failure of husband to make required piqrmeids 
on parties* debt 

Mich —Tams v. Tanis, 120 N.W.2d 246,369 Mwh. 455. 

Inability to secure steady emptoyment 

III.—Louthan v. Louthan, 264 N.E2d 797, 130 HI 
App.2d 281 

Infiatioa 

Fla.—Greene v. Greene, App., 372 So.2d 189. 

Iowa—Page v Page, 219 N.W.2d 556. 

As to rehabilitative alimony 

Fla.—Cann v Cann, App., 334 So.2d 325. 

34.25. N.Y.—Klein v. Klein. 174 N.Y3.2d 616, 6 
A.D2d 774, rearg. and app. den. 178 RY32d 
210, 6 A.D.2d 1006. 

3430. N Y.—Klein v. Klem, supra. 

34.40. Ark.—Hurley v. Hurley, 498 S.W.2d 887, 255 
Ark. 68. 

N.Y.—Villano v. Vfllano. 414 N.Y.S.2d 625,98 Misc.2d 
774. 

34.45 Ala.—Matthews v. Matthews, Gv,App., 404 
So 2d 692. 

Cal—In re Marriage of Kupf^ger, 120 Cal.Rptr. 654, 
48 C.A.3d 62S. 

Fla.—Levison v. Levison, App., 193 So.2d 630—Brug- 
gisser V. Bruggisser, App., 231 So2d 278, app. after 
remand 244 So.2d SIS. 

Ill—Dunn V. Dunn, 390 N.E2d 136, 28 IlLDec. 154, 
71 IU.App.3d 649. 

Iowa—Walters v. Walters, 203 N.W,2d 376. 

La.—McNdil v. McNeiU, App., 223 So.2d 709. 

Md.—Cole V. Cole, 409 A.2d 734, 44 Md.App. 435. 

Minn.—Bisselt v. BisseU. 191 N.W.2d 425, 291 hfinn. 
348. 

KY.—Weisbergcr v Weisberger, 394 N.Y.S.2d 1, 57 
A.D.2d 535. 

Or.—Matter of Baker’s Marriage, 540 PJtd 388, 22 
Or.App 555. 
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Ecoooi^ coaditioo as of heaiiag 

U.--F«ost V Futsu App., 254 So.2d 304 

Minn.~Bi9Mtt v Bmdl 19! N W 2d 425. 29! Mmn. 

344. 

Indepcadost meua 

N,Y.—Swam v Swartz. 349 N Y S 2d 1005,43 A.D.2d 

1012. 

EapioynwBt aloae iasiifficieBt 

Am.—Hombaker v. Hombaker. 545 P 2d 425, 25 Am 
App. 577. 

pa8eU39 

HM. Cal.—Sande v. Smde, 80 CaLRptr 826, 276 
CA.2d 324. 

lx—Miako v. Capuder, App., 147 So.2d 661 
N.Y.—Brody v. Brody, 252 N Y.S.2d 1008, 22 A.D.2d 
646, affd. 226 N.E2d 539, 19 N.Y2d 790, 279 
N.y.S.2d 732. 

N.C-CJJS. dted hi Bntt v Bntt. 245 S.E2d 381. 386. 
36 N.CApp. 705 

WlMB aUiBoay becomes mwecessary, etc. 

(2) Other statements. 

m.—Chalmers v. Chalmers, 175 N.E2d 613, 31 Hi. 
App.2d 1. 

35. Ark.—^Riegler v. Riqler, 43, S.W.2d 468, 246 
Ark. 434. 

Cal.—McCarthy v. McCarthy. 31 CaI.Rptr. 428, 216 
CA.2d 872. 

Cok).—Smith V. Smith. App.. 530 P.2d 966. 

COoiL—McGutnness v. McGuinness, 440 A.2d 804, 185 
Coon. 7. 

Fla.—Chord v. Chord, App., 209 Sa2d 281—Ltvenstoi 
V. Livenston, App., 233 So.2d 841—Stewart v. 
Stewart, A(^., 261 So.2d 864. 

Ry.—Johnson v. Johnson. 438 S.W.2d 493. 
lx—Woods V. Woods, App., 338 So.2d 178. 

N.Y.—Unk V. Link, 201 N.Y.&2d 548, 11 AD.2d 
6S1—Edelstein v. Eddstem, 283 N.Y.S2d 658, 28 
A.D.2<I 979. 

Faiiare to rehabilitate 

Fbu—Johnson v. Johnson, App. 4 Dist, 418 So.2d 454. 

36. Fla.—Qntter v. Qiitter, App., 171 So.2d 544. 
Mam—Talbot v. Talbot. 434 N.E2d 215,13 Mass.App. 

456, review den. 440 N.E2d 1177, 386 Mass. 1104. 
Mich.—Esslinger v. Esslinger, 155 N.W.2d 702,9 Mkh. 
App. 11. 

N.Y.—Wmter v. Winter. 331 N.Y5.2d 747, 39 A.D.2d 
69. app. den. 287 N.E2d 395, 30 N.Y.2d 958, 335 
N.Yi2d 707. affd. 293 N.E2d 651, 31 N.Y.2d 
983, 341 N.y.S.2d 313. 

Or.—Matter of Marriage of Hotson, 643 P.2d 879. 56 
Or App. 867. 

Wash.—Bowman v. Bowman, 459 P.2d 787, 77 
Washed 174. 

ExamriaatioD 

N.Y.—Martin v. Martin. 338 N.YS.2d 234, 72 Misc.2d 
221 

Increased aUmoay denied 
>Ux—Dean v. Dean. Civ., 284 So.2d 276, 51 AlaApp. 
249. 

latprored health may warrant redactioa 

Mich.—Yanz v. Yanz, 323 N.W.2d 489. 116 Mkh.App. 
574. 

37. Fla.—^Desilets v. Desilets, Af^., 377 So.2d 761. 
N.Y.—Damsey v. Damsey. 240 N.YS.2d 671. 39 

Misc.2d 385, affd 251 N.Y.S.2d 420, 20 A.D.2d 
969. 

373. lx—Ducote V. Ducote, 339 So.2d 835. 
Ma-^^kgener v. Dqener, App.. 478 S.W.2d 687. 
N.Y.—Clarke v. Clarke, 180 N.Y.S.2d 787, 7 A.DJd 
83t-Ede]stein v. Edelstein, 283 N.Y.E2d 658, 28 
AD.2d 979. 

R.L—Mvhy v. Mulry. 186 A.2d 576, 95 R.I. 269. 
37.10. N.Y.—Krtttgcr v. Kreugcr, 383 N.Y.S.2d 
1000, 86 Misc.2d 857. 

40. CaL—Riiszovan v. Rnszovan, 74 CaI.Rptr. 507, 
268 CA.2d 902. 


Ra—Nash v Nash, App. 3-6 Sc 2d 413 
Me —ArsmtroRg v Armstrong. App, 395 S W 2d 484. 
Or-Ha>ter s Master. 514 P2d 135C. 13 Or App 90 
Wash—Philhps Phillips. 329 P2d 833, 52 Waslv2d 

S-9 
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41 AIa.-CJ.S. dted ia Kirb> v Kirby. Civ„ 35^ 
So 2d 988, 990 

111—Peariman v Pearlman, 266 N’E2d 388, 131 III. 
App 2d 388 

NY—Peters s. Peters, 219 NY.S-2d 906. 14 .A.D.2d 
-78. 

Jodd V. Judd, 235 N YS.2d 117 
413 Ala.—Hutton v. Hutton, 222 So.2d 348, 284 
Ala 91. 

41.10 Fla—Katiba v Katiba App.. 110 So.2d 693, 
78 A-LE2d 1107 

42 ai-Sande v. Sandc, 80 Cal.Rptr. 826, 276 
C.A.2d 324 

Ix—^Smith V Smith, A{^, 357 So.2d 1380, writ den.. 
Sup.. 359 So.2d 1305. 

N.Y —Brody s Brody, 252 N.Y.S.2d 1008. 22 AD.2d 
646, affd 226 NE2d 539, 19 N.Y.2d 790, 279 
N Y3.2d 732—Goetz v Goetz, 312 N.Y.S.2d 487, 
34 A.D2d 825 
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44. Facts for consideratiOB 

Fla—Sluder v. Sluder. App.. 326 So.2d 252. 

Change in social security law, A 
change in the federal social security 
law permitting a wife to receive social 
security benefits derived from her for¬ 
mer marriage to her husband, does not 
entitle the husband to a modification of 
the alimony provisions of a divorce de¬ 
cree which was based on a voluntary 
separation agreement^’-^* 

47J1. Ohio—Gamble v. Gamble, 217 N.E2d 269, 6 
OhioMisc 159. 

Change in law concerning property 
rights, A change or a clar&ication of 
the law concerning property rights 
does not qualify as a c^nge of circum¬ 
stances which warrants a modification 
of spousal support^’^ 

Alas, CaL—In n Marriage of Cobb, 137 CaLRptr. 
670, 68 C.A.3d 855. 

48. N.M.—Chavez v. Chavez, 485 P.2d 735, 82 N.M. 
624. 

483. U.S.—Hoffman v. C L R., CA., 455 F.2d 161. 
Ala.—Tillis v. Tillis, Cty.Ai^., 405 So.2d 938, writ den^ 
Sup., 405 So.2d 940. 

Alaska—Voyles v. Voyles, 644 P.2d 847. 

Ariz.—Hodges V. Hodges, Af^., 578 P.2d 1001, 118 
Ariz. 572. 

Conn.—Viglione v. Viglione, 368 A2d 202, 171 Conn. 
213. 

Fla.—Bemst v. Cotter, App., 256 So.2d 529. 

Ga.—Beebe v. Beebe, 179 S.E2d 758, 227 Gx 248. 
Idaho-Greene v. Greene, 643 P.2d 1061, 102 Idaho 
891. 

lx—Stolier v. StoUer, App., 357 So.2d 1334, writ den.. 
Sup.. 359 So.2d 621. 

Miss.—Wray v. Wray, 394 So.2d 1341. 

Mo.—Jacobs V. Jacobs, App., 628 SW.2d 729. 

NJ.—Jones v. Jones, 395 A2d 212,163 NJ.Super. 442. 
N.C.—MitcheU v. MitcheU, 154 S.E2d 71. 270 N.C 
253. 

Or.—In re Phipi» Mvrii^, 530 P.2d 1269,20 Or.App. 
229. 

Okl.—Batchelor v. Batchelor, 585 P.2d 1120. 
Utah-CeeU v. CeciL 356 P.2d 279, 11 Utah2d ISS. 
Validity of remarriage 

(2) Cal.—Berkcly v. Bcrkely, App.. 75 Cal.Rptr. 294. 


Mus.—Bridges v. Bridges, 217 So.2d 281. 

N .St—Chavez v. Chavez, 485 P.2d 735, 82 N.M. 624. 

(3) OMiptkm of suK>ort not revived by annulment of 
remarriage. 

Fla.—Evans v. Evans, App., 212 So.2d 107. 

Mass.— Sunbian v, Surabian, 285 N.E2d 909, 362 
Mass. 342. 

N.y—Brown v. Brown, 297 N.Y.S.2d 385, 58 Misc.2d 

1020. 

Va.—McConkey v. McConkey, 215 S.E2d 640,216 Vx 
106. 

(4) Not remarriage within divorce decree. 

Iowa—^Peters v. Peters, 214 N.W.2d 151. 

(5) OWigation of support not terminated by annul¬ 
ment of remarriage. 

Kan.—^Johnston v. Johnston, 592 P.2d 132, 3 Kan. 
App.2d 208. 

(6) Alimony not reinstated by annulment 
Utah—Russell v. RusseU, 587 P.2d 133. 

Failnre to do so error 

Fix—Strollo V, StroUo, Ar)., 365 So.2d 189. 
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48.10. Utab-Ceefl v. CccO. 356 P.2d 279,11 Utah2d 
155. 

49. U.S.—In re Alcom, D.CCal., 162 F.Supp. 206. 
Ga.—HoUandsworth v. HoUandsworth, 251 S.E2d 532, 

242 Gx 790. 

Iowa—Kantaris v. Kantaris, 169 N.W.2d 824. 

Lx—Laird v. Laird. App., 363 So.2d 244. 

Neb.—Ball v. Ball, 159 N.W.2d 297, 183 Neb. 216. 
N.C.—Martin v. Martix 216 S.E2d 456, 26 N.C.A(^. 
506. 

N.D.—Sabot V. Sabot 187 N.W.2d 59. 

Okl.—May v. May, 596 P.2d 536. 

Uydi-Kent v. Kent 497 P.2d 652, 28 Utah2d 34. 
Wis.—Martin v. Martin, 174 N.W.2d 468, 46 Wis.2d 
218—Thies v. MacDonald, 187 N.W.2d 186, 51 
Wis.2d 296. 

A divorced wife is not entitled to alimony, etc. 
Miss.—Bridges v. Bridges, 217 Sa2d 281. 

In Florida 

(1) Fix—In re Freeland's Estate, 182 So.2d 425, 
conf. to, Af^., 183 So.2d 584—Chaachou v. Chaachou, 
135 So.2d 206. 

In Utah 

(4) Circumstances beU to warrant continaation of 
payment 

Utah—Cecil v. CecU, 356 P.2d 279, 11 Utah2d 155. 
Role apfdies absent extraorduary circamstances 
N.D.—Wiederanders v. Wiederanders, 187 N.W.2d 74. 

50. C8l.-^tokes V. Stokes, 92 Cai.Rptr. 468, 14 
CAJd 470. 

Gx—Burns v. Rivers, 261 S.E2d 581, 244 Gx 631. 
IlL—Loeb V. Gendel, 172 N.E2d‘ 408, 29 in.App.2d 
155, revd. on oth. grds. 179 N.E2d 7, 23 IU,2d 
502—In re Schwartz* Estate, 220 N.E2d 889, 76 
ni.App.2d 114—Roberts v. Roberts, 234 N.E2d 
372, 90 ni.App.2d 184. 

NJ.—Sharpe v. Sharpe, 263 A.2d 490, 109 NJ.Supcr. 

410, mod. on oth. grds. 273 A2d 572, 57 NJ. 468. 
N.Y.—Gush v. Gush, 179 N.Y.S.2d 160, 13 Misc.2d 
1014. 

Policy behind statute 

N.Y.—Rachel v. Sollazzo, 238 N.Y.S.2d 140, 38 
Misc.2d 217—Johnson v. Johnson, 284 N.Y.S.2d 
33. 54 Misc.2d IQOS. 

Award intended for wife and child 

(2) Other statements. 

Fix—^Plager v. Peiimutter, App., 159 SoJ2d 273. 

Or.—Copper v. Matheny, 349 P.2d 812, 220 Or. 390. 
In California 

(1) Cal.—Double v. DouUe, 56 Cal.Rptr. 687, 248 
CA.2d 650. 

(5) Cal.—Husted v. Husted, 35 Cal.Rptr. 698, 222 
CA.2d 50. 
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Statnte inapplicable to sabsequent ^oii nar- 
riage 

NJ.—Minder v. Minder. 199 A.2d 69, 83 NJ.Super 

159. 

Statute inapplicable to pending actions 

N.C—Dunn v. Dunn, 162 S.E.2d 73, 1 N.CApp. 532, 
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51. Ala.—Horn v. Hora, Civ., 244 So.2d 601, 46 
AUuApp. 513—Paulk v, Paulk, Qv., 331 So.2d 
730, 57 Ala.App. 721—&nith v. Smi^ Civ., 365 
So.2d 88. 

Ark.—CJA quoted ia Wear v. Boydstone, 324 S.W.2d 
337, 339, 230 Ark. 580. 

Fla.—Reese v. Reese, 192 So.2d 1, conf. to, Fla.i^., 
193 So.2d 656. 

Kissinger v. Mason, Ai^. 1 Dist, 436 So.2d 
1049. 

Kan.— Herzmark v. Herzmark, 427 P.2d 465, *99 Kan. 
48. 

Neb.—Wolter v. Wolter, 158 N.W.2d 616, 183 Neb. 

160. 

N.D.—Bryant v. Bryant, 102 N.W.2d 800—Nugent v. 
Nugent, 152 N.W.2d 323. 

Or.-Reed v. Reed, 507 PAi 55. 12 Or.App. 371. 
Tenn.—Bray v. Bray, App., 631 S.W.2d 136. 

Decree based on agreement 
Va.—McLoughlin v. McLoughlin, 177 S.E2d 781, 211 
Va. 365. 
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52. Ala.—Hora v. Hora, Civ., 244 So.2d 601, 46 
Ala.App. 513—Smith v. Smith, Civ., 365 So.2d 88. 

Ark.—CJ.S. quoted in Wear v. Boydstone, 324 S.W.2d 
337, 339, 230 Ark. 580. 

Kan.—Wright v. Wright, 498 P.2d 80. 209 Kan. 628. 
Mass.—RoM>ins v. Robbins. 178 N.E2d 281, 343 Mass. 
247. 

Minn.—Moss v. Moss, 143 N.W.2d 844,274 Minn. 362. 
N.Y.-Canfield v. Canfield, 389 N.Y.S.2d 52, 55 
A.D.2d 694w 

Or.—Matter of Marriage of Hadfield, 594 P.2d 433,40 
Or.App. 109. 

Wyo.—Neagle v. Neagle, 489 P.2d 213. 

Prima Cade case for cancellation 

( 2 ) Iowa—In re Woodward’s Marriage, 229 N.W,2d 
274. 

Neb.-CJ.S. cited in Wolter v. Wolter, 158 N.W.2d 
616, 618. 183 Neb. 160. 

N.D.—Nugent v. Nugent, 152 N.W.2d 323. 

In Louisiana ^ 

(3) Other matters. 

La.—Dupuis v. Patin, App., 155 So.2d 768—McCcmndl 
V. McConnell, A}^., 295 So.2d 60, writ den.. Sup., 
296 So.2d 834. 

Proqiectiye operation of statute yestbig discre¬ 
tion in court 

Okl.-Wilbanks v. Wilbanks, 441 P.2d 967. 

54. Ala.-Hora v. Hora, Qv., 244 So.2d 601, 46 
AhuApp. 513. 

N.D.—Nugent v. Nugent. 152 N.W.2d 323. 

Or.-Matter of Marriage of Cook, 556 P,2d 707, 27 
OrApp. 467. 

Wash.—PhiUips v. Phillips, 329 P.2d 833, 52 Wash.2d 
879. 

Modification prospecthre 

Ala.—Whitt V. Whitt. 166 So.2d 413, 276 Ala. 685. 
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55. HL-Loeb v. Gendel, 172 N.E2d 408. 29 HI. 
App.2d 155, revd. on oth. grds. 179 N.E2d 7, 23 

. IU.2d 502. 

56. N.D.—Nugent v. Nugent, 152 N.WJd 323. 

57. IlL—Richheimer v, RichlMimer, 292 N.E2d 190, 
9 Ill.App.3d 376. 

N.Y.—Reichd v. Sollairo, 238 N.Y.S.2d 140, 38 
Misc.2d 217. 

N.D.—Nugent v. Nugent, 152 N.W.2d 323. 


Ohio-Fahrer v. Fahrer. 304 NE2d 4!i, 36 Ohio 
App 2d 208 

A former wife entering into a rela¬ 
tionship in another state, vrhich if done 
in the state granting a divorce w'ould 
be a common-law marriage, constitutes 
a remarriage with loss of right to ali¬ 
mony in accordance with agreement 
incorporated in the divorce decree.^’* 

57.6. Ohio-Fahrer v. Fahrer. 304 N.E2d 411, 36 
Ohio App.2d 208. 

57.10. Ga.—Allen v. Withrow. 110 S.E2d 663, 215 
Ga. 388—Hmton v. Belew. 137 S.E2d 650, 220 
Ga. 189-Wiley v. Wifcy, 253 S.E 2d 750, 243 Ga. 
271. 

Tex.—Sorrels v. Sorreh ‘'•v.App., 592 S W 2d 692, err. 
ref. no rev. err. 

57.15. Ala.—Erbe v, Eady, Ov.App., 406 So.2d 936, 
cert. den. 406 So.2d 939, cert. den. 102 S.Ct 2270. 
456 U.S. 99a 73 LEd.2d 1285, app. after remand 
Civ.App., 447 So.2d 778. 

Ga.—Newell v. NeweU, 229 S.E.2d 449. 237 Ga. 708. 
Miss.—Logue v. Logue. 106 So.2d 498. 234 Miss. 394 
Tenn.—Prince v. Pnnee, 572 S.W.2d 908. 

58. Ga.-Crawford v. Schelvcr. 172 S.E.2d 686, 226 
Ga. 105. 

59. Ala.—HiggidK^ham v. Higginbotham, Qiv.App., 
367 So.2d 972. 

Ga.—Newell v. Newell, 229 S.E2d 449. 237 Ga. 708. 
Ill—Taylor v, Tayk», 217 N.E2d 89, 70 ni.App.2d 
201 . 

Kan.—Grundy v. Grundy, 605 P.2d 162, 4 Kan.App.2d 
302. 

Neb.—Ball v. Ball, 159 N.W.2d 297, 183 Neb. 216— 
Shomaker v. Shomdeer, 163 N.W.2d 102, 183 Nd). 
609. 

Sum payidile in instaUmeiits 
(1) U5.—Ellert V. C 1. R., CAOhio, 311 F.2d 707. 
Aria—Barnett v. Barnett, 388 P.2d 433, 95 Ariz. 226. 
C*l.—Avery v, Avery, 89 CaLRptr. 195, 10 CA.3d 525, 
stating Missouri law. 

Ga.—Davis v. Welch, 140 S.E2d 199, 220 Ga. 515— 
Eastland v. Candler. 176 SJE2d 89. 226 Ga. 588. 
Ill—Schwvz v. Schwarz, 188 N.E2d 673, 27 IlL2d 
140. 

Ma—Mottel v. Mottel, App., 664 S.W.2d 25. 

Wyo.—Neagle v. Neagle. 481 P.2d 661, reh. 489 P.2d 
213. 
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63. NJ.—Sharpe v. Sharpe, 273 A.2d 572, 57 NJ. 
468. 

NJ.—Sharpe v. Sharpe, 273 A.2d 572, NJ. 468. 
64JI. U.S.—Purganan v. Schweiker, C.A.Cal., 665 
F.2d 269. 

Ala.—Broadus v. Broadus, Ov., 361 So.2d 582. 

Cal.—Fry v. Fry, 85 Cai-Rptr. 126, 5 CA3d 169. 
Cola—T<»gan v. To^an, 410 P.2d 167, 159 Cdo. 93. 
NJ.-Sharpe v. Sharpe, 273 A.2d 572, 57 NJ. 468. 
Validity of foreign marriage 
(3) What law governs. 

Kan.—Johnstrm v. Johnston. 592 P.2d 132, 3 Kan. 
App.2d 208. 

65. Fla.—Werthetm v. Wertbeim, App., 262 So.2d 
723. 

NJ.—Flaxman v. Flaxman, 263 A2d 816, 109 NJSu- 
per. 500, revd. 273 A2d 567, 57 N.J. 458, 45 
A.LR.3d 1026. 

Utah—Kent v. Kent, 497 PJd 652, 28 Utah2d 34. 

la New York 
(3) Other statements. 

.N.Y.—Papatsos v. Andreadis, 219 N.Y.S.2d 810, 31 
Misc.2d 60. 
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65.5, Orcumatance to be considered 
Mass —Robbins >. RoWnns, 178 N E 2d 281, 343 Maas. 
247 

65.10 Cal —Husted v Husted, 35 Cal Rptr. 698, 222 
CA.2d 50- 

lowa—Peters ^ Peters, 214 N.W2d 151 
65.25 CHuo-Wolfe v Wdfe, 350 N.E2d 413. 46 
OhioSt.2d 399,75 00-2d474 

Procpectire operation only 

N.M.—Hazelwood v Hazelwood, 556 P.2d 345, 89 
N.M. 659. 

Failare to establisb ^iioldmg out as wife” nnder 
statnte 

N.Y—&ern v. Stern, 389 N.Y.S.2d 265, 88 M!sc2d 
860. 

Meretriciotts relatioiish^ 

Ga.—Upton v. Duck, 290 S.E2d 92, 249 Ga. 267 
65J0. Cal.—In re Marruge of Harris, 134 CaLRptr. 
891, 65 C.A3d 143. 

Ga.—Hurley v. Hurley, 290 S.E2d 7a 249 Ga. 220. 
Kan.—Fleming v, Fleming, 559 P.2d 329,221 Kan. 290, 

98 A.ER.3d 445. 

6535. N.Y.-Hall v. Hall, 389 N.Y.S.2d 448, 55 
AD.2d 751 

Or.—Matter rf Marriage of Bainer, 556 P3d 1377, 27 
Or.App. 703. 

Wis.—Taake v. Taakc, 233 N.W.2d 449. 70 Wis.2d 115. 
Giying away yalnalde senrkes supported 
spouse 

Cal.—^In re Marriage of Leib, 145 CaI.Rptr. 763, 80 
C.A.3d 629. 

Test remains wbetbo- flnniidal needs reduced 

NJ.—Gayet v. Gayet, 456 A.2d 102, 92 NJ. 149. 

66. S.C.-CJ3. qmited at length la Lott V. Lott, 302 
A2d 666, 671, 17 MiLApp. 440. 

67. Ala—Lloyd v. Lloyd, Civ., 292 So.2d 668, 52 
AlaApp. 374. 

Ark.—Riegler v. Ri^Jer, 438 S.W2d 468, 246 Ark. 
434—Bames v. Barnes, 439 S.W.2d 37, 246 Ark. 
624—Woodman v. Woodman, 482 S.W.2d 629,252 
Aik. 1088. 

Cal.—Wise v. Wise, 39 Cal.Rptr. 448, 228 CA.2d 322. 
La—Sonfield v. Deluca, 385 So.2d 232. 

Minn.—^Zieman v. Zaanaxi, 121 N.W.2d 77, 265 Mmn. 
190. 

NJ.—Bartok v. Bartok, 145 A2d 487, 52 NJ3uper. 
266. 

N.Y.—Hickland v. Hkkland. 393 N.Y.S.2d 192, 56 
AD.2d 978. 

Remarriage not considered 
III—Barrow v. Barrow, 342 N.E2d 237, 33 Ill.App3d 
654. 
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68 . Ill—Tan v. Tan, 279 N.E2d 486, 3 IlLApp.3d 
67i. 

La— Lopez v. Lopez, A{^m 264 So.2d 354. 

N.Y.—Covert v. Covert, 264 N.Y.SJd 820, 48 Mi8C.2d 
386. 

Rights and needs of innocent children, etc. 
Idaho—McRoberts v. McRoberts, 335 P.2d 342, 80 
Idaho 511. 

683. La—Lopez v. Lopez, App., 264 SoJd 354. 
Ala—Massey v. Massey, 164 So.2d 498, 276 Ala 
502—Johnsem v. Johnson, 167 So.2d 688, 277 Ala 
126. 

Snow v. Snow, Civ.Aiq)., 393 So.2d 1020. 
Ark.—Riegler v. Riegler, 438 S.W2d 468, 246 Aric. 434. 
Cal.—Crain v. Crain, 9 Od.Rptr. 850, 187 CA.2d 
825—Philbin v. Philbin, 96 Cal.Rptr. 408. 19 
C.A3d 115—In re Mairiage of Kuppinger, 120 
CaLRptr. 654, 48 CA.3d 628. 

Colo.—Watson v. Watson, 485 P.2d 919, 29 ColoApp. 
449. 

Fla—Williams v. WilUams, App., 212 So2d 778. 
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III—Mayes >. Mayes, 165 N-E 2d 255 25 lil App 2d 
513—Tan v Tan, 27*? \'E2d 4S6, • lilAp^Sd 
6*'I—Booth V Booth, 2S4 N £ Id 506, 6 I!! App 5d 
62—Johnston \ Johnston. 292 SE.2d 59, 9 III 
App 3d :4r 

lot^a-Bwby % Bixby, 115 NWia 852, 253 loisa 
iri-Smith S Smith, 120 N W Id 448, 254 loxsa 
1120 

La.—Lc^ V Lopez, App, 264 Sc 2d 354 
Me.-Williains v Williamv 444 A.2d 977. 

Md—Warren v Warren. 146 A-2d 34, 218 Md 212- 
Gri® V. Gregg, 155 A.2d 500, 220 Md 578 
Minn.—Zwcun v Zieman, 121 NW.2d 77, 265 Mmn 
190—Ramsay s. Ramsay. 233 SW2d 729, 305 
Miim. 321 

Miss—Bailey v. Bailey. 149 So.2d 478. 246 Miss. 390 
Mo —Oidum V. Clisham. App.. 485 S W.2d 660 
Mont.—Larsen v Larsen, 487 P 2d 509. 157 Mont. 538 
Nev.-Wicker v. Wicker, 451 P.2d 715, 85 N’ev. 141 
NJ-Banok v Bartok, 145 A.2d 487, 52 N.J.Supcr 
266 

N.Y—Baiiner v. Balrocr, 179 N Y.S.2d 234, 12 Misc.2d 
226, nx)d on oth grds. 180 N.Y.S2d 1017, 7 
A.D.2d 741, afTd. 196 N Y.S 2d 707, 7 N.Y.2d 833, 
164 N,E2d 725. 

Tenn.—Dakw v Dillow. App., 575 S W 2d 289 
Wash.—Verde v. Verde. 471 P 2d 84. 78 Wash.2d 206 
A BBiB mty Bot shmi maritai oUigatkHis, etc. 
Cblo.—Cody v. Cody. App., 474 P.2d 230. 

DiToice becaase of hasbaatPs faalt 
Mo.—Jeans Jeans, App., 348 S W.2d 145. 
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70. Ill.—Johnston v. Johnston. 292 N.E2d 39. 9 Ill. 
App.3d 247. 

71. Ark.—Riegier v. Riegkr. 438 S.W.2d 468. 246 
ArL 434. 

Second wife’s income not consktered 
Fla.—Harville v. Harville, App, 369 So.2d 377 
Vt-Hudson V. Hudson, 290 A.2d 31, 130 Vt. 225. 

Living as kushavd of another. 
Support payments to a husband may 
be terminated on proof that he is living 
with another woman and holding him¬ 
self out as married to her.^^ 

723. N.Y.—Wood V. Wood, 428 N.Y,S.2d 136, 104 
Misc.2d 109. 

73. Del—Husband B. W. D. v. Wife B. A. D., 436 
A.2d 1263. 

in.— In re Marriage of Lowe, 427 N.E2d 1367, 56 
IILDec. 821, 101 in.App.3d 317. 

N.Y.—Richardson v. Richardson, 289 N.Y.S.2d 441. 29 
A.D.2d 974, 

S.C.—Young V. Young, 248 $.E2d 588, 272 S.C. 433. 
Unchasdty 

(4) Cohabitadott may be ground fn* reduction of 
spoilt support. 

CaL—In re Marriage of Gonzales, 172 CaI.Rptr. 179, 
116CA.3d 556. 

’’Open‘coDciibinage” 

La.—Gray v. Gray, App.2Cir., 451 So.2d 579, writ 
den. 457 So.2d 13. 
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73,5. Md.—Meyer v. Meyer, 394 A.2d 1220, 41 Md. 
App. 13. 

Miss.—Rubisoff v. RubtsofT, 133 So.2d 534, 242 Miss. 
225. 

N.Y.—Rand v. Rand, 290 N.Y.S.2d 795, 56 Misc.2d 
997. ■ 

75. N.Y.—Russell v. Russell, 438 N.Y.S.2d 618, 80 
A,D.2d 970. 

76. Fla.—Fowler v, Fouder, App., 112 So.2d 411. 
Md.—Roberts v. Roberts, 371 A.2d 689, 35 Md.App. 

497. 

Miss.—Rubisoff v. Rubist^, 133 So.2d 534, 242 Miss. 
225. 


S C —CJJS. cited in Young v. Young, 248 S-E 2d 588, 
589. 272 SC 433 

Tenn—Richardson % Richardson, kpp., 598 SW2d 
791 

W Va —Wight \ Wight, 284 S.E2d 625. 

77 Ga.—McBrayer v McBrayer, 179 S.E2d 772, 227 
Ga. 224 

Idaho—Dmiiels Daniels, 351 P.2d 236, 82 Idaho 201. 

Ill—In re Marnage of Roofe, 460 N.E2d 784, 77 
Ill Dec 480, 122 ni.App3d 56. 

Md.—Atkinson v. Atkinson. 281 A.2d 407, 13 Md.App. 
65 

W Va—Wight V. Wight, 284 S.E2d 625. 

Statirte heU not appBcable to obligations under sepa- 
ration decree 

N.Y—Moms \ Moms. 222 N.Y.S.2d 355. 31 Misc.2d 
890 

live-in-lover statute 

Ga —Hathcock v. Hathcock, 287 S.E2d 19, 249 Ga 74. 

77.10, Sqaandering money on akobol and 
drugs 

Fla.—Homer v. Homer, App., 222 So.2d 791. 

78 Fla.—CJ& cited hi Schluter v Schluter, Af^., 
255 So.2d 541, 541 
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80.10. N Y.—Farhi v Farhi, 407 N.Y.S.2d 326, 64 
A.D.2d 840. 

ViolatioB 9lt light «f viaitidioa not shomi so as to 
warrant reductimi in payments. 

Ark.—Nicholas v Nicholas, 351 S.W.2d 445, 234 Ark. 
254. 

Alimony order made conditkHial 
N.Y.—akK V. Eliot. 255 N.Y5.2d 1008, 22 A.D.2d 
942. 

Attempt to deprive husband of visitation ri^ts 
D.C—Kahn v. Kahn. App., 252 A.2d 901. 
Eliminatioii of alimony as punishment not per¬ 
mitted 

Fla—Vance v. Vance, App., 274 So.2d 5. 
ModilkatioB of alimony permitted 
Fla—Gordon v. Gcxdon, App., 368 So.2d 1356. 

Role applies to alimony arrived at by stipnlatioB 
or agreement 

N.Y.—Hudson v. Hudson, 412 N.Y.S2d 242, 97 
Misc.2d 558. 

84. Ala.—^Bnce v. Brice, 340 So.2d 792, on remand 
340 So.2d 795. 

Cal.—Kukhar v. Kulchar, 82 Cal.Rptr. 489, 462 P.2d 
17, 1 C3d 467, 9 A.LR.3d 1368. 

N.Y.—ORienheimer v. Oppenhdmer, 205 N.Y.S.2d 
936, 11 A.D.2d 1006, affd. 182 N.E2d 119, 227 
N.Y.S.2d 448, 11 N.Y.2d 838. 

Ohio-Rahm v. Rahm, 315 N.E2d 495, 39 Ohio 
App.2d 74. 

Tex.—Dudley v. Uwler. Civ.App., 468 S.W.2d 160. 

Agreement, etc. 

(2) Other statements. 

Pa.—Com. ex rel. Schultz v. Schultz, 159 A.2d 43,191 
PaSuper. 619. 

Fraud not shovm 

Colo.—Beebe v. Beebe, App., 526 P.2d 1348. 

Mich.—Blaskc v. Blaske, 189 N.W.2d 713, 33 Mich. 
App. 210. 

Wash.—Crosetto v. Crosetto, 397 P.2d 418,65 Wash.2d 
366. 

Alimony in gross 

Mich.—Schmidt v, Schmidt, 193 N.W.2d 383, 36 Mich. 
App. 185. 

Material misreiNresentation 
Utah—Qtssold v. Oissold, 519 P.2d 241. 30 Utah2d 
430. 

Error by court 

(Mil.—Steincamp v. Steincamp, 593 P.2d 495. 
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Clfiricai error 

W.Va—Abbot v. Bonsall, 263 S.E.2d 78,164 W.Va 17, 
reh. den. 
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86. Conn.—Conroy v. Conroy, Super., 340 A.2d 192, 
32 Conn.Sup. 92. 

Fla—Martin v. Martin, App., 256 So.2d 553. 

Ky.—Jackson v. Jackson, 419 S.W.2d 758. 

N.Y.—Bittsim V. Bittson, 182 N.Y.S.2d 103, 7 A.D.2d 

867—Peters v. Peters, 219 N.Y.S.2d 906, 14 

A.D.2d 778—Scanlon v. Scanlon, 248 N.Y.S.2d 
787, 20 A.D.2d 822. 

Reichel v. Sollazzo, 238 N.Y.S.2d 140, 38 

Mtsc.2d 217. 

Stafford v. Stafford, 203 N.Y.S.2d 935, 27 

Mi5c.2d 9. 

863. Fla-Mack v. Mack, App., 115 So.2d 447. 

Ky.—Knight v. Knight, 341 S.W.2d 59, overruling 
Campbell v. Campbell, 223 Ky. 836, 4 S.W.2d 
1112; Whitby v. Whitby, 306 Ky. 355. 

N.D.—Nugent v. Nugent, 152 N.W.2d 323. 

87. Cal.—In re Marriage of Thweatt, 157 Cal.Rptr. 
826, 96 C.A.3d 530. 

Fla—Gottesman v. Gottesman, App., 202 So.2d 775— 
Gottesman v. Gottesman, App., 220 So.2d 640. 
Minn.—Peterson v. Peterson, 231 N.W.2d 85, 304 
Minn. 578. 

N.Y.—Brant v. Brant, 195 N.Y.S.2d 428, 10 A.D.2d 
567. 

Tenn.—Johnson v. Johnson, App., 499 S.W.2d 268. 
Utah—Wallis v. WaUis, 342 P.2d 103, 9 UtahZd 237. 
WiUfhl defonlt 

Fla.—Ohmes v. Ohmes, App., 200 So.2d 849. 

883. Miss.—Martin v. Martin, 254 So.2d 530. 

91. Fla—Martin v. Martin, App., 256 So.2d 553. 
Mo.—Armstrong v. Armstrong, App., 395 S.W.2d 484. 
N.H.—Douglas v. Douglas. 242 A.2d 78, 109 N.H. 41. 
N.D.-Bryant v. Bryant, 102 N.W.2d 800. 

9230. Statute construed 
Cal.—In re Marriage of Gonzales, 172 Cal.Rptr. 179, 
116 CA.3d 556. 

§ 240. Commencement and Termi¬ 
nation of Allowance 

Library References 
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93. Ala—Harris v. Harris, 154 So.2d 748, 275 Ala 
329. 

Colo.—Gard v. Garel, App., 502 P.2d 973. 

Fla—Reid v. Reid, 396 So.2d 818, review den. Sup., 
402 So.2d 612, app. after remand App., 438 So.2d 
55, review den. 447 So.2d 887. 

Ga—Lucas v. Lucas, 191 S.E2d 29, 229 C3a 283. 
ID.—Bendey v. Bendey, 417 N.E2d 1309, 49 BLDec. 
295, 84 111.2d 97. 

La—Oliver v. Oliver, App. 1 Cir., 417 So.2d 1278, writ 
den.. Sup., 421 So.2d 1124. 

Mo.—Cole V. Cole, App., 633 S.W.2d 263. 

Mont.—In re Marriage of Williams, 677 P.2d 585. 
Neb.—Watters v. Foreman, 284 N.W.2d 850, 204 Neb. 
670. 

N.D.—Martin v. Martin, 307 N.W.2d 541—Goosdaw 
V. Gooselaw, 320 N.W.2d 490. 

Or.—Matter of Marriage of Robinson, 579 P.2d 887, 34 
OrApp. 771. 

Wash.—Suther v. Suther, 627 P.2d 110, 28 WasKApp. 
838. 

Discretion held not abused 
Ala.—Thompson v. Thompson, Civ.App., 337 Sa2d 1. 
Cal.—Double v. Double, 56 Ca.Rptr. 687, 248 C.A.2d 
650. 

Fla—Barker v. Barker, App., 384 So.2d 925. 

Ill.—In re Marriage of McGowan, 405 N.E2d 1156,40 
m.Dec. 64, 84 IU.App.3d 609. 

La—Sonfield v. Deluca, 385 So.2d 232. 
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Or.-Ward v. Ward. 599 P.2d 1150, 41 OrApp 447. 

Crediting payments 

An 2 .—Lopez v. Lopez, App., 609 P.2d 579, 125 Ariz, 
309. 

Ark.—Luckes v. Luckes, 561 S.W.2d 300,262 Ark. 770. 

Award at later date error 

Fla.—Patin v. Patin, App., 371 So.2d 682. 

Discretion held abused 

Colo.—In re Marriage of Wagner. 612 P.2d 1147, 44 
C0lo.App. 114. 

Fla.—Goss V. Goss. App.. 400 So.2d 518. 

Ill—In re Marriage of Bramson, 427 N.E2d 285, 56 
IILDec. 205, 100 Ill.App.3d 657. 

94. Mich.—Mowrer v. Mowrer, 189 N.W.2d 791, 33 
Mich.App. 217. 

N.Y.—Brown v. Brown. 311 N.Y.S.2d 467, 34 A.D.2d 
907. 

Pa.—Com. ex rel. Neiman v. Neiman, 78 Montg. 27. 
Where husband Yolimtarily contributed to sup¬ 
port after separation 

Va.—Lawrence v. Lawrence, 181 S.E2d 640, 212 Va. 

44. 

RetroactiYe to date of original divorce decree 

lU.— Furth V. Furth, 283 N.E2d 102, 5 m.App.3d 73. 

N,Y.-Koblenz v. Koblenz, 415 N.Y.S.2d 37. 69 
A.D.2d 764, 

95. Fla.—Graham v. Graham, App., 277 So.2d 540. 

III.—In re Marriage of Greenberg, 429 N.E2d 1334, 58 

IILDec. 1, 102 in.App.3d 938. 

Ma—CJJS. cited in Lkare v. Lkare. A{^., 537 S.W.2d 
243, 245. 

Neb.—Kramer v. Kramer, 105 N.W.2d 741. 171 Neb. 
128. 

N.Y.-Simon v. Simon, 409 N.Y.S.2d 536, 65 A.D.2d 
620. 

Ohio—Krecfaman v. Krechman, 170 N.E2d 91, 110 
Ohio App. 554. 

Or,—Matter of Marriage of Kinnan, 609 PJd 918, 45 
Or.App. 1019—Matter of Marriage of Vinson, 
App., 616 P.2d 118a 

Wash.—Chase v. Chase. 444 P.2d 145, 74 Wash.2d 253. 

Wyo.—Kennedy v. Kennedy, 456 P.2d 243, app. after 
remand 483 P.2d 516. 

Date judgment served 

N.Y.—^Hsher v. IHsher, 448 N.Y.S2d 781, 87 A.D.2d 
808. 

Presumption 

La.—Oliver v. Oliver, App. 1 Or., 417 So.2d 1278, writ 
den.. Sup., 421 Sa2d 1124. 

96. Fla.--CJJS. cited in Mdtzer v. Mdtzer, App., 
400 So.2d 32, 34. 

N.Y.—Pdokoff V. Pdokoff, 226 N.Y5.2d 597, 34 
Misc.2d 414. 

Date of granting trial preformice 

N.Y.—Lowe V. Lowe, 284 N.Y.S.2d 227, 28 A.D.2d 
212, affd. 237 NX.2d 240, 21 N.Y.2d 965, 289 
N.Y.S.2d 992. 

Date of trial 

N.Y.—Golden v. Golden. 323 N.Y.S.2d 714, 37 A.D.2d 
578. 
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97. Ga.—Nelson V. Nelson. App., 311 So.2d 268, am. 
on oth. grds. 318 So.2d 68. 

N.Y.—Unowitz v. Unowitz, 210 N.Y.S.2d 286. 

Lowe V. Lowe, 284 N.Y.S.2d 227, 28 A.D.2d 
212, affd. 237 N.E2d 240. 21 N.Y.2d 965, 289 
N.Y.S.2d 992—Brown v. Brown, 311 N.Y.S.2d 
467, 34 A.D.2d 907. 

Lepera v. Lepera, 290 N.Y.S.2d 268, 56 Misc.2d 
911. 

N.C—Guy V. Guy, 219 S.E2d 291, 27 N.CApp. 343. 

993. U.S.-Stock V. C. I. R., CA.Ga.. 551 F.2d 614. 

Ala.—HartsTidd v. Hartsfield, Civ.App., 384 So.2d 
1097, cert, den., Sup., 384 So.2d 1100. 

Cal.—In re Marriage of Brantncr, 136 CaLRptr. 635,67 
C.A.3d 416. 

Del-Michael J. F. v. Carmela L. F., 437 A.2d 579. 


HI.—Ccrfienour v Cc*cno«r, 428 N.E2d i95. 56 III 
Dec 876. 101 HI App 3d 362 
K> —Rjchje > Richie, App. 596 S W.2d 32 
Mo.-Tudor % Tudor, App, 617 S W.2d 610 
Mcnt.—Bowman v. Bowman. 633 P.2d 119S 
N.H—Madsen v Madsen, 209 A.2d 728. 106 N.R 
267—Taylor v Taylor. 230 A.2d 737. 108 N.H 
193. 

Or.—Brown v. Brown. 559 P-2d 1332, 28 Or.App 535 
Pa.—Smick v. Simek, 326 A.2d 520, 230 Pa Super 256. 
Va.—Hams v. Hams, 232 S.E2d 739, 217 Va. 680 
Wis.—Johnson v. Johnson. 254 N W 2d 198, 78 Wis 2d 
137 

Statutes coiistmed and applied 

(1) N H.—Calderwood v. Cakkrwood, 2% A.2d 910, 

112 N.H. 355, cause remd. 327 A.2d 7M. 114 N.H. 651, 
app. after remano 345 A.M 166. 115 N.H. 550—Mor¬ 
phy V. Morphy. 298 A.2d 580, 112 N.H. 507, exemp¬ 
tions over 315 A.2d 631, 114 N.H. 86 

(2) N.H.—Angwin v Angwin, 176 A.2d 194, 103 
N.H. 531—Pioyer Ploycr, 266 A.2d 848, 110 N.H- 
338. 

(4) Other statutes. 

Ala.—Smith v. Smith, Civ., 365 So.2d 88 
Cal.—Rheuban v. Rheuban, 47 CaLRptr. 884, 238 
CA.2d 552—Double v. Double, 56 Cal.Rptr. 687, 
248 C.A.2d 650—Maben v. Superior Court for Los 
Angleles County, 63 CalRptr. 439, 255 C.A.2d 
708—Dahistet v. Dahlstet, App., 77 Cal.Rptr. 45, 
272 C.A.2d 174. 

III.—Bramson v. l^amson, 404 N.E2d 469, 39 IILDec. 

85. 83 ni.App.3d 657. 

IlL-Ihle V. Ihle, 416 N.E2d 366, 48 IILDec. 335, 92 
IU.App.3d 893. 

Nev.—Krick v. Krick, 348 P.2d 752, 76 Nev. 52. 

Fixing limited period held proper 
Ala.—Kitchin v. Kilchin, Civ.App., 370 So.2d 1031. 
Ca!.—West, In re Mamage d', 154 Cal.Rptr. 667, 92 
C.A,3d 120. 

Fla.-Qaick v. Quick, App., 400 So.2d 1297. 

Ill.—In re Marriage of Reed, 427 N.E2d 282, 56 Ill. 

Dec, 202, 100 ra.App.3d 873. 

Minn.—Rttzic v. Ruzic, 281 N.W.2d 502. 

Mo.—Sansone v. Sansone, Ari., 615 S.W.2d 670. 

N,D.—Jochim v. Jochhn, 306 N.W.2d 196. 

Or.—In re lerulli’s Marriage, 535 P.2d 575, 21 Or.App. 
515. 

Wash.—Ovens v. Owns, 376 P.2d 839, 61 Wash.2d 6. 
Settlement in lieu of alimony, mider statute 
UL-Jacobson v. Jacobson, 200 N.E2d 379, 50 III. 
App.2d 244. 

ReasondUeness as ultimate criterkm 
Nd).—^Mathias v. Mathias, 234 N.W.2d 212, 194 Nd>. 
598. 

Statute invalid 

Va.—^Shoosmith v. Scott, 232 S.E2d 787, 217 Va. 789. 

Imwoper limttetion by court 

Ala.—Nokn v. Nolen, Civ.App., 398 So.2d 712. 

Ky.—^Frost v. Frost, Ai^., 581 S.W2d 582. 
Va.-Thomas v. Thomas, 229 S.E2d 887, 217 Va. 502. 
Support beyond mandatory retirement date 
Cal.—In re Marriage of Epstein, 154 Cal.Rptr, 413, 592 
P.2d 1165, 24 C3d 76. 

9940. Alaska-Bussdl v. Bussdl, 623 P.2d 1221. 
Ariz.—Oppenheimer v, Oppenhdmer, 526 P.2d 762, 22 
Ariz.App. 238. 

Cal.—In re Marriage of Brantner, 136 Cai.Rptr. 635, 67 
CA.3d 416. 

D.C.—King V. King. App., 286 A.2d 234. 

FUu—Lockhart v. Lockhart, App., 293 So.2d 754. 

Ill.—Gammons v. Gammons, 398 N.E2d 330, 34 Ill. 
Dec. 655, 78 m.App.3d 1001—Simmons v. Sim¬ 
mons, 409 N.E.2d 321, 42 Ill.Dec. 706, 87 III 
App.3d 651. 

Ky.-Wright V. Wright, 447 S.W4d 353. 

Md.—Schmertz v. Schmertz, 363 A.2d 580, 32 Md.App. 
639. 

Minn. —Otis v. Otis, 299 N.W.2d 114. 

Mo.—In re Marriage d Schulte, App., 546 S.W.2d 41. 
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Mont—In re Mamage d Herron, 608 P2d 97, 186 
Mom 3%. 

Neb—Pyke % Pyke, 321 NW2d 906, 212 Neb. 114 
N Y—Tnckd v. Tnckd, 451 N.Y.SId 871. 88 A.D 2d 
741 

Or —McReynoIds v. McReyacSds, 54'* P-2d 664, 24 
OrApp 

Provision construed 

Ill—In re Mamage d Parks, 403 NE2d 1346. 38 
IILDec 742, 83 raApp.3d 372- 
Mich —Ettmger v Ettinger, 118 NW.2d 277, 568 
Mich. 426. 

Offer of discharge held not reasonable attos^ 
to ctHsiply with decree 

Or -State ex rel McKee % McKee, 392 P.2d 645, 237 
Or 583 

Renewal 

jiiH—Madsen v. Madsen, 282 A.2d 667, 111 N.H. 
315—Calderwood v Calderwood, 327 A.2d 704, 

114 N.H. 651, app after remand 345 A.2d 166, 1 i5 
N.H. 550. 

Voidable ri^t to receive alimony 
Ohio—Darling v. Darling, 335 N.E2d 708, 44 Ohio 
App 2d 5. 73 00.2d5. 

Credit against lump-sum payment 

Fla.—Kdler v. Kdler, App., 356 SoJd 854. 

Decree may limit terminating eveats 
Neb-Benedict v. Benedict. 292 N.W.2d 565, 206 Neb 
284. 

Duntiou of support adequat e 
Mich.—Grotclucschen v. Grmeioeschen, 318 N.W.2d 
227, 113 Mich.App. 395. 

Mo.—In re Marriage of Sharp, App., 630 S.W.2d 588. 
Or.-Matter d Mamage d Brown, 598 P.2d 1242, 41 
Or.App. 625. 

Omtinnation past remarriage 

Me.—^Raymond v. Raymond, 447 A.2d 70. 

99.15. Ala.-Godec v. Godec. Civ., 346 So.2d 459. 
Ariz.—Lindsay v. Lindsay, App., 565 P.2d 199, 115 
Ariz. 322. 

Ark.—Woodman v. Woodman, 482 S.W,2d 629, 252 
AA. 1088. 

Cal.—In re Wilson’s Marriage. 123 Cai.Rptr. 887, 51 
CA.3d 116. 

Colo.—Cooney v. Cooney, App., 528 P.2d 398. 

Fla.—Spears v. Spears, App., 148 So.2d 564, 

Ga.—Walters v. Walters, 232 S.E2d 240, 238 Ga. 237. 
III.—In re Marriage of Stegbaucr, 404 N.EZd I14a 39 
IU.Dec. 549, 84 in.App.3d 83. 

La.—Hebert v. Hebert, App., 159 So.2d 537—Unver- 
zagt V. Galjoor, App, 182 So.2d 140—Cdeman v. 
Coleman, App., 209 So.2d 801—Mosdey v. Mose¬ 
ley, App., 216 So2d 852—Duplechan v. Duple- 
chan, 270 So-2d 264—Johnson v. Johnson, 
App., 293 So.2d 213—Miller v. Miller, App., 308 
So.3d 379, ai^lication not considered. Sup., 31! 
So.2d 263, m on oth. grds. 321 So.2d 318. 

Md.—Schmertz v. Schmertz, 363 A.2d 580, 32 Md.App. 
639. 

Mass.—Surabian v. Suiabian, 285 N.E2d 909, 362 
Mass. 342. 

Mich.-Lytle v. Lytle, 99 N.W.2d 377, 357 Mich. 676. 
Minn.—^Arundel v. Arundel, 281 N.W.2d 663. 

Mo.—Bellamy v. Bellamy, App., 572 S.W.2d 220. 

—^Levandowski v. Levandowski, 630 PJ2d 239. 
Neb.—Watkins v. Watkins, 305 N.W.2d 894, 209 Neb. 
14. 

NJ.—McDermott v. McDermott, 293 A.2d 232, 120 
N.J.Super. 42. 

N. Y.—In re Falanga’s Estate, 286 N.Y,S.2d 961, 29 

A.D.2d 169, affd. 245 N.E2d 802, 23 N.Y.2d 860, 
298 N.Y.S.2d 69. 

Kreuger v. Kreuger, 383 N.Y.S.2d lOOCL 86 
Misc.2d 857. 

Okl.—Shotwell v. ShotweiL 603 P.2d 1140. 

O. —Matter d Marriage d Wargo, 556 P.2d 1388, 27 

Or.App. 619. 

S,D.—Herndon v. Herndon, 305 N.W.2d 917. 
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% Broun, 30* PZd 157. 8 Wash App 

Wk.—C zaicki V Czuckt, 242 N W 2d 214. 73 Wjs Id 9 
Voidsiiie narriige termuates right to alioMMiy 
Cal —Beckett > Beckett, **7 Cal Rptr 134, 2^2 C.A 2d 
70 

Kan.—Johnston » Jcrfmston, 592 P.2d 132. 3 Kan 
App 2d 208 

Tom—Brewer v Miller, App,, 675 SW.2d 530, 
Award to teradiiate at end of period iniwoper 
Ana.—Mon v Mori. 603 P.2d 85, 124 Ara 193. 
Fla—Schwartt v Schwartz, App., 297 Sa2d 117 
Mo.—In re Marrupe of Wofford. App., 589 S.W,2d 

Vacation held proper 

U.—Smtth V. Smith, App,, 357 So.2d 873 
Policy consideritions behind rehabilitative 
spousal nt a infen a nce awvds 
FTa.—Patrick v Patrick, App., 399 So.2d 72. 

Mont—In re Marriage of Madson, 590 P.2d HO. 180 
Mont 220, 

Eztenriott of alinony not barred 

Conn.—Scoville v. Scoville, 426 A.2d 271. 179 Conn. 


Date relief sought 

La.—Meche v. Meche, App 3 Cir, 430 So.2d 328. 

1. Ala.—Pugh V Pugh, Civ.App,. 406 So.2d 966- 
Guthery v. Gutheiy. Civ.App., 409 So.2d 844, 
cert. deiL 103 S.Ct. 68. 459 U.S. 830, 74 LEd.2d 
68 

^ra.^Bomart v, Bowart. App., 625 P.2d 920. 128 Ariz. 

Aiit—Drummond v. Drummond, 590 S.W.2d 658^ 267 
Ark. 449. 

Cal,—In re Marriage of Brantner. 136 Cal.Rptr. 635.67 
C.A.3d 416. 

Conn.—Jacobsen v. Jacobsen. 413 A2d 854, 177 Conn 
259. 

Fit.—Drotos V. Drotos, App., 311 So.2d 746—Withers 
V. Withers, App., 390 So.2d 453, 

Ga.-Rountree v. Roontiee. 252 S.R2d 464, 243 Ga. 
38. 

Idaho-Nidsen v. Nielsen, 394 P.2d 625. 87 Idaho 578. 

Ill—Baker v. Baker. 329 N.E.2d 408,28 IILApp.3d 798, 

Iowa—In re Daily's Mamage. 222 N.W.2d 478. 

La.-Steber v. Steber, App., 346 So.2d 315, writ den.. 
Sup.. 349 Sa2d 885. 

Mass.-BeU v. Bdl. 459 N.E2d 109,16 Mass.App. 188 
reviewed 468 N.E2d 859, 393 Mass. 20, cert. den. 
105 S.Q. 1392, 84 L.Ed.2d 782. 

Miss.—Beacham v. Beacham, 383 So.2d 146. 

Ma—Cain v. Cain, App., 536 S.W.2d 866. 

Neb.—Kosaopfl v. Kosnopfl, 293 N.WJd 854, 206 
Neb. 524. 

N.tt—CaWerwood v. CaUerwood, 327 A.2d 704, 114 
N.H. 651, app. after remand 345 A.2d 166, 115 
N.H. 55a 

N.Y.-Walsh V. Walsh. 377 N.Y.S.2d 587, 50 A.D.2d 
918. 

N.C.—CJfjS. cited la Sayland v. Sayland, 148 S.E2d 
218. 222, 267 N.C 378. 

CJS, died ia Britt v. Britt. 245 S.E2d 381,385, 
36 N.CApp. 705. 

Or.—Matter of Marriage of Hanlin, 600 P.2d 454, 42 
Or.App. 165. 

Utah—Ferguson v. Feiguson. 564 P.2d 1380. 

Wis.—Vander Perren v. Vander Perren, 313 N.WJd 
813. 105 Wis.2d 219. 

ficttouUe tiaw fw wtfe to gda emptoyment depends 

on particular dreumstanoes. 

Wash.—Endres v. Endres, 380 P.2d 873, 62 Wa$h.2d 

Schdillitstion ns condhk^ 

ComL—Jacobsen v. Jacobsen, 413 A.2d 854, 177 Conn. 
259. 

Fla.-Lee v. Lee, App., 309 So.2d 26-Cann v. Cairn, 
App., 334 Sa2d 325—Hair v. Hair, App., 402 
1201—St. Uuient v. St. liuiient, App. 2 
Dot, 417 So.2d 824. 


Mo —In re Marriage of Gardner, App, 636 S W.2d 
6‘’9. 

Snpport awnrd proper 

Or —In re Dodge's Mamage, 527 p.2d 750, 19 Or.App 
363— Matter of Mamage of Kennedy, 625 P.2d 
654. 51 Or App. 15 

Effect of naduBtity 

D C —Aiibrando v Altbrando. App., 375 A.2d 9. 

Minn —Mertens v Mertens, 285 N.W.2d 490. 

Ohio—Wolfe V Wolfe. 350 N.E2d 413, 46 Ohio St2d 
399. 75 00 2d 474 

W.Va.—Wight V. Wight, 284 S.E.2d 625. 

Remarrisge 

Ala—Hdcorob v. Smith, Qv.App., 404 So.2d 709 
Ant—Fawkes v* Fawkes, App.. 565 P.2d 890, 115 
Anz. 384. 

Ark.—Friwley v. Smith, 622 S.W.2d 194, 3 ArLApp. 

FTa.—Adams v. Adams, App, 376 So.2d 1204. 
Ga.-<31adney v. Bearden, 259 S.E2d 462. 244 Ga. 208. 
Hawai-Vessey v. Vessey, 613 P.2d 363. 1 Haw.App. 

Ill —Warren v. Warren, 410 RE2d 915, 43 IILDec. 

782, 88 IILApp.3d 543. 

La.—Jordan v. Jordan. App., 406 So.2d 321 
Mich.—Gotischalk v. Gottschilk, 309 N.W.2d 711, 107 
Mich. App. 716. 

Mo.—Desloge v. Desioge, App., 617 S.W.2d 486. 

Mont.—Bertagndh v. Bertagndh, 604 P.2d 299, 185 
Moot 1. 

Neb.—Euler v. Euler. 295 N.W.2d 397, 207 Neb. 4. 
NJ.— C. V. R., 404 A.2d 366, 169 NJ.Super. 168. 
Or.—Matter of Mamage of Brune, 634 P.2d 484, 54 
Or.Aw»- 169. 

Wash.—In re Mamage of Thach, 630 P.2d 487, 29 
Wash.App. 672 

No change in circumstances 
Ala.—Ramsey v. Ramsey, Civ.App., 347 So.2d 999. 
ArL—Brown v. Brown, 598 S.W.2d 747, 269 Ark. Ill 
Fla.—Freeland v. PurcifaU, App., 347 Sa2d 726. 

La.—Sonfidd v. Deluca, 385 So.2d 231 
Me.—Torrey v. Torrey, 415 A2d 1091 
Neb.—Benedict v. Benedict 292 N.W.2d 565, 206 Neb. 
284. 

Retirement 

N.Y.—Wanamaker v. Wanamifcer, 401 N.Y.S.2d 701. 
93 Misc.2d 784. 

Emandpntion of efaOdren 

Mo.—Hebron v. Heinon, Ar>., 566 S.W.2d 829. 

Or.—Matter of Marriage of Cross, 609 P.2d 405, 45 
Or.App. 695. 

Sale of marital resideiice as condition 
Ill.—Carvallo v. Carvallo, 378 N.E2d 1288, 19 Ill.Dec. 
413, 62 IU.App.3d 394. 

Terminatioa not autoaatk on increase in in* 
come 

Or.—^Matter of Marrii^ of McLean, 611 Pld 693, 46 
Or.App. 367. 

Reasonable time to gain edocatioD necessary for 
employment 

Mo.—Pederson v. Pederson, App., 599 S.W.2d 51. 

1,5. AU.—Oxper v. Cooper, Civ.App., 382 So.2d 
569, a^J. after remand, Civ.AK>., 401 So.2d 99. 
Ariz.—Porreca v. Porieca, 446 P.2d 500, 8 AritApp. 
394, app. after remand 476 P.2d 684, 13 Ariz.App. 
340. 

Ark.—Drummond v. Drummond, 590 S.W.2d 658, 267 
Ark. 449. 

Cal.—In re Dennis' Mmriage, 110 Cal.Rptr. 619, 35 
CA.3d 279—In re Marriage of Kupringer, 120 
Cal.Rptr. 654, 48 CA-3d 628. 

Cola—In re Lodhdm’s Marriage, 536 P.2d 841 35 
Q>lo.App. 411. 

Conn.—Monterosso v. Monterosso, 425 A.2d 1259, 179 
Cbnn. 209. 

Fla.—Bd! V. Belt App., 112 So.2d 63—Adams v. Ad¬ 
ams. App., 273 So.2d 794. 


Ill—Hudspeth v. Hudspeth, 258 N.E2d 584, 122 Ill. 
App.2d 341. 

La.—^Rakosky v. Rakosky, App., 275 So.2d 421, writ 
den., Sup.. 278 So.2d 508. 

Minn.—Wolfgram v. Wolfgram, 204 N.W.2d 403, 295 
Minn. 560. 

Ma—Poague v. Poague, App., 579 S.W.2d 821 
Mont.—In re Marriage of Herron, 608 P.2d 97, 186 
Mont. 396. 

NJ.—Wcrtlakc v. Wertlake, 349 A.2d 551 137 NJ.Su¬ 
per. 476. 

N.Y.—TagardU v. TagarelU, 377 N.Y.S.2d 583, 50 
A.D.2d 917. 

Okl.—May v. May, 596 P.2d S36. 

Or.—Matter of Vann’s Marriage, 544 P.2d 175, 24 
Or.App. 31. 

S.C—Mason v. Mason, 251 S.E2d 198, 272 S.C. 268. 
Vt—Harding v. Harding, 346 A.2d‘ 198, 133 Vt 528. 
Fornication not basis for modification 
Fla.—Sheffield v. Sheffield, App., 310 So.2d 410. 

“No fimlt” 

Fla.—Lash v. Lash, App., 307 So.2d 241. 

Record most show supported spouse can meet 
needs 

Cal.—In re Marriage of House, 165 Cal.Rptr. 145, 106 
C.A3d 434. 

ObligatioB to pay for acquisition of realty 
Fla.—McIntyre v. McIntyre, App., 380 So.2d 1195. 
Specific event set out in agreement or decree 
Neb.-Watters v. Foreman, 284 N.W.2d 850, 204 Neb. 
670. 

Lump sum aimrd not terminate upon remar¬ 
riage 

Fla.—Ddefaam v. Ddehant, App., 383 So.2d 231, app. 
after remand, App. 4 DisL, 409 So.2d 213, and 442 
SoJd 1009. 

III.—In re Marriage of Freeman, 3 Dist, 465 N.E2d 
155, 80 IRDec. 364, 124 m.App.3d 1088, affd. as 
mod. on oth. gids. 478 N.E2d 326, 88 Dl-Dec. 11, 
106 nL2d 290. 

Si^port award without termiiiatiott date proper 
ni.—Lukas V. Lukas, 404 N.E2d 545, 39 Ill.Dec. 161, 
83 IILApp.3d 606. 

Tmminatkm iminropm 

Or.—Switzer v. Switzer, 623 P.2d 1142,50 Or.App. 411. 
Prospectiye termination witi^ reservation 
Fla.—Christmas v. Christmas, App., 419 So.2d 1149. 
Termination condition in decree not met 
Or.—Matter d Marriage of Vasconcellos, 648 P.2d 
1358, 58 Or.App. 390. 

Cohabitati(Mi of only oneTactor 
Wis.—Van Gorder v. Van Gordcr, 327 N.W.2d 674, 110 
Wis.2d 188. 

LIO. Ala.—Ivey v. Ivey, Civ.App., 378 So.2d 1151. 
Ark.—Adams v. Adams, 477 S.W.2d 183, 252 Ark. 

20—Byrd v. Byrd, 478 S.W.2d 45, 252 Ark. 202. 
Cal.—Graham v. Graham, App., 345 PJd 316—Alton 
V. Alton, 13 Cal.Rptr. 868, 192 CAJd 752—Mur¬ 
chison V. Murchison, 33 Cal.Rptr. 285, 219 C.A.2d 
600—Simon v. Simon, 67 Cal.Rptr. 317, 260 
CA.2d 626—Van Diest v. Van Diest, 72 Cal.Rptr. 
304, 266 C.A.2d 541. 

Dd.—G. W. F. V. G. P. F., 271 A.2d 38. 

Fla.—Bernst v. Cotter, App., 256 So.2d 529. 

Ga.—Sellers v. Sellers, 251 S.E2d 284, 242 G 
La.—Bishop v. Bishop, App., 394 So.2d 799, writ , 
Sup., 399 Sa2d 598. 

Mo.—Andersmi v. Anderson, App., 605 S.W,2d 524. 
Neb.—Cole v. Cole, 304 N.W.2d 398, 208 Neb. 562. 
NJ.—Nochenson v. Nochenson, 372 A.2d 1139, 148 
NJ.Super. 448. 

N-Y.—Wallace v. Harrice, 304 N.Y.S.2d 47a 61 
Misc.2d 28. 

S.C—Graham v. Graham, 171 S.E2d 704, 253 S.C 
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No forwarding address 

HL—Bulandr v Bulandr, 162 N.E.2d 585. 23 Hi App2d 
299. 

Agreement not subject to modification held not 
terminable by court 

Ariz.—States v. States, 603 P2d 81, 124 Anz. 189 
Cal.—Carson v. Carson. 4 Cal Rptr 38. 179 CA 2d 
665. 

Discretion of conrt 

Cal.—In re Marriage of Wnght, 131 Cal Rptr. 870, 60 
C.A.3d 253. 

Conn.-Jacobsen v. Jacobsen, 413 A.2d 854, 177 Conn. 
259. 

Fla—Firestone v. Ferguson, App., 372 So.2d 490 
ni.— Tan V. Tan, 279 N.E2d 486, 3 Ill.App 3d 671, 
N.D.—Nugent v, Nugent, 152 N.W 2d 323. 

Wash.—Turner v. Turner, 448 P.2d 941, 75 Wash.Zd 
33. 

Denial not abuse of discretion 
Ala—Snow v. Snow, Civ.App., 393 So.2d 1020—Elsevi- 
er V. Hsevicr, Civ.App., 395 So.2d 73, wnt den.. 
Sup., 395 So.2d 74. 

Cat—In re Marriage of Aufmuth, 152 Cal. Rptr 668, 89 
C.A.3d 446. 

Colo.—Kinnaman v. Kinnaman, App.. 532 P.2d 755. 
Fla.—Hagen v. Hagen, App., 308 So.2d 41. 

Lump snm award terminable 
Colo.—Moss V. Moss, 531 P.2d 635, 35 Colo.App. 53. 
affd. 549 P.2d 404, 190 Colo. 491. 

Ctrcamstances considered 
Cal.—In re Marriage of Richmond, 164 CalRptr. 381, 
105 C.A.3d 352. 

Conn.—Jacobsen v. Jacobsen, 413 A.2d 854, 177 Cemn. 
259. 

Ill.—Hall V. Hall. 323 N,E2d 541, 25 Ill.App.3d 524. 

Remarriage . 

Fla—^Blackmon v. Blackmon. App., 307 So.2d 887 
Ga—Woodward v. Woodward. 266 S.E2d 170, 245 
Ga 550. 

ni— Lamp V, Lamp. 392 N.E2d 349, 29 IlLDec. 792, 
73 in.App.3d 713, affd. 410 N.E2d 31. 43 IH.Dec. 
31, 81 lU.2d 364. 

La—Miller v. Miller, App., 308 So.2d 379, applicatitm 
not considered. Sup., 311 So.2d 263, am. on oth. 
grda 321 So.2d 318. 

N.J.T-L^is V. Lepis, 416 A.2d 45, 83 NJ. 139. 

N.D.—Nastrom v. Nastrom, 262 N.W.2d 487, app. after 
remand 276 N.W.2d 130, and 284 N.W.2d 576. 
Wis.—In re Marriage of Lundberg. 318 N.W.2d 918, 
107 Wis.2d 1. 

Requisite change of circumstances not shown 
Fla—Johnstm v. Johnson, Aj^.. 386 So.2d 14. 
m.—Pierce v. Pierce, 386 N.E2d 1175, 25 IlLDec. 511, 
69 lll.App.3d 42. 

Or.-Kelley v. Kelley, 541 P.2d 151, 23 Or.App. 52. 
Pleadings or notice required 
Fla—Tmdel v. TindeL App., 365 So.2d 219. 
Cnstodial parent Interference 
N.Y.—Farhi v. Farhi, 407 N.Y.S.2d 326, 64 A.D.2d 
840. 

Delinquent payments 
Fla—Harloff V, Harioff, App., 380 So.2d 1097. 
Adulterous conduct 
Miss.—McHann v. McHann, 383 So.2d 823. 
Cohabiting with opposite sex 
Ala—Blackwell v. Blackwell, Civ,App.. 383 So2d 196 
—Hicks V. Hicks, Qv.App., 405 So.2d 31. 

Mass.—BeU v. Bell, 459 N.E2d 109. 

Misconduct 

Misa—McRae v. McRae, 381 So.2d 1052. 

Bigamous second marriage 

Miss.—Bmen v, Windham, 425 So.2d 1353. 

Discretion abused 

Fla—Berryman v. Berryman, App. 3 Dist., 417 So.2d 
1087. 


2 Ark -Beaslej % Beasie>. 445 S ^ Id 500. ;4: Ark 
338 

Cal —Cushmg v Cush:.^^, S4 Cai Rptr “6, 5 C A 5d 
882—Peterson \ Petervr., tOt Cas Rptr. 482, 50 
C A 3d 47- 

Fla.—Fnedman s Fnedman. .App. 366 So 2d S20 
lii—In re Support of Halford. 388 NE:d 1151. 2" 
Ill Dec 168. 70 in..Ap^3d 609 
Kan —Herzmark Herzmark. 42? P.2d 465, 199 Kan 

48 

La—Nelson v Walker, 19? So 2d 619, 250 La. 545— 
Montz \ Montz, 221 So 2d 40, 253 U 897. 

Oraisson \ Domingue, Ai^.. 175 So 2d 902— 
Burns v Bums, App.. I9T SoZd 89—Rejnoids v 
Reynolds. App, 228 So 2d 182—McAfee \ McAf¬ 
ee. App., 249 So.2d 348—Fellows v Fellows, App , 
267 So 2d 5-2—Wood v Wood, App. 289 So.Zd 
21! 

.Mass.—Ruqutst v Ruquist. 327 N E.2d 742. 367 Mass. 
662. 

N-D.—Nugent \ Nugent, 152 N.W 2d 323 
Or—Tann \ Tann, 507 P.2d 404. 12 Or.App. 441— 
.Matter of Marriage of Hmrichs, 588 P 2d 130. 3- 
Or App. 833. 

Speculative or ctmjectiirai termination improper 
Idaho—Nielsea v. Nielsen, 394 P 2d 625, 87 Idaho 578 
Burden of proof required for termination not 
sustain^ 

III.—Westfall V. WestfalL 324 N.E2d 22. 25 Iii.App.3d 
824 

La.—Williams v Williams, App., 294 So.2d 916, wnt 
den.. Sup., 299 So.2d 358. 

Minn.—Peterson v Peterson, 231 N.W.2d 85, 304 
Minn. 578. 

Error in awarding permanent alimony 
Or.—In re .Marriage of Halvorsen, 610 P.2d 307, 46 
Or.App. 25 

Wash.—Cleaver v. Cleaver, 516 P.2d 508, 10 Wash 
App. 14. 

"^RehabilitatiTe alimony” 

Fla.—Reback v. Reback, Ak>., 2% So.2d 541—Gratton 
V. Gratton, App., 358 So.2d 262—Ruszaia v. Rus- 
zala, App., 360 So.2d 1288. 

W.Va.—Molnar v. Molnar, 314 S.E2d 73. 

Wife’s improved finances 
Fla.—Moreland v. Moreland, App., 358 So.2d 907— 
Faircloth v. Faircloth, .App. 2 Dist., 449 So.2d 412. 

Discretion not abused 
Fla.—Caldwell v. Caldwell, App.. 383 So.2d 11 IS. 
N.Y.—Hazell v. Hazell, 411 N.Y.S.2d 784, 66 A.D.2d 
986. 

Parol evidence admissible to interpret parties 
agreement 

Colo.—Stevens v. Stevens, 611 P.2d 590, 44 Colo.App. 
252. 

3. Ala.—Ethridge v. Ethridge, Civ,App., 379 So.2d 87, 
writ den.. Sup., 379 So.2d 89—Jones v. Jones, 
Civ.App., 387 So2d 217, writ den., Sup., 387 
So.2d 219. 

Cal.—In re Marriage of Kelley, 134 Cal.Rptr. 259, 64 
C.A.3d 82, 

Conn.—Jacobsen v. Jacobsen, 413 A.2d 854, 177 Conn. 
259—Lupien v. Lupien, 472 A.2d 18, 192 Conn. 
443. 

Fla.—Schwarb v. Schwarb, App., 259 So.2d 745. 
m.— Chalmers v. Chalmers, 175 N.E2d 613, 31 Ill. 
App.2d 1—Tan v. Tan, 279 N.E2d 486, 3 III. 
App.3d 671. 

Iowa—Thayer v. Thayer, App., 286 N.W.2d 222. 
Mo.—Royal v. Royal, App., 617 S.W.2d 615. 

N.H.—Taylor v. Taylor, 230 A.2d 737, 108 N.H, 193— 
Calderwood v. Calderwood, 327 A.2d 704, 114 
N.H. 651, app. after remand 345 A.2d 166, 115 
N.H. 550. 

N.Y.—Dash v. Dash, 473 N,Y.S.2d 217, 100 A.D.2d 
530. 

Or.—Jensen v. Jetlsen, 438 P.2d 1013, 249 Or. 423. 
Utah—Knuteson v. Knuteson, 619 P.2d 1387—Wacker 
V. Wacker, 668 P.2d 533. 
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.Agreement between pmties 

r.a —.Ash \ Ash, App.. 193 So 2d 67- 
La.—Ahiers V Ahiers. .App, 384 So 2d 474 

Discretion not abused 

Crb—In re Trohn's Marriage, App., 531 P.2d 985. 
Custodial parent’s removal of child 
Minn —Ryan v R>an, 219 N W.2d 912. 300 Mma. 244. 
Not entitled to termination 
-Ark —Brown v Brown, 598 S W.2d 747, 269 Ark, 1II 
Conn —McPhec v MePhee. 440 A.2d 274, 186 Conn. 
: 6 ' 

Fla.—Levine v. Levine, App., 329 So22d 381. 

Me.—M,tchdl v MitchdL 418 A.2d 1140. 

Mont-—Kronoviefa v Kronovich, 588 P.2d 510, 179 
Mont. 335—In re Mamage of Sundstrom, 624 P.2d 
1000. 

Tenn—Richardson v Rjchardscn, App, 598 S.W.2d 
791 

Wa-sh.—Hammcmd v. Hammond, 611 P2d 1352, 26 
Wash App 129 

Recipient living with person of oppotite sex and 
holding out as spouse of person 

Ala.—Parish v. Parish, Civ.App.. 374 So.2d 348, writ 
den, Sup., 374 So.2d 351, cert den. and app. dion. 
100 SCl 725, 444 U.S. 1041, 62 LEd.2d 726. 
Cal.—Lang v. Superior Court for Los Angeks County, 
126 Ca!.Rptr. 122, 53 C.A.3d 852. 
ni.—Warren v. Warren, 410 NE2d 915, 43 lEDcc. 
782. 88 lllApp.3d 543. 

N.Y.-Chalom v. Chatooi. 417 N.Y.SJd 780, 70 
A.D.2d 944. 

Overpayment 

U—deBlanc v. .Mitchell. App., 368 So.2d 1138. 
Mass—Heistand v Hdstand, 423 N E2d 313, 384 
Mass. 20. 

Cohabitation 

S D.-Myhre v. Myhre, 296 N.W.2d 905. 

Temporary snspenaon 

111.—Appelman v. Appelman, 410 N.E2d 199, 43 UL 
Dec 199, 87 lUApp.Sd 749. 

A stipulated order providing for the 
termination of alimony obligations 
upon the occurrence of a specified 
event is operable upon proof of the 
event.^* 

3a. Change of drcnmstaiiccs resultii^ in fi¬ 
nancial g aiff immafArial 

Del.—Quisenberry v. Quisenbeny, Fam.Ct., 449 A.2d 
274. 

^^Cohabitation” 

Del.—Quisenbeny v. Quisenberry, Fam.Ct, 449 A.2d 
274. 

It has been held that a divorced hus¬ 
band remains liable for alimony pay¬ 
ments even after his former wife en¬ 
ters a convent preparatory to becomr 
ing a nun where the trial court is justi¬ 
fied in finding that there has been no 
change in circumstances of the parties 
which require termination of alimony 
payments.^ ’ 

3.1. HI.—Lane v. Lane, 340 N.E2d 705, 35 IHApp.3d 
276. cert. den. 97 S.a 238, 429 U.S. 886, 50 
LEd.2d 167. 
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3.5. Kan.—Johnston v. Johnstmt, 592 P.2d 132, 3 
Kan.A{^.2d 208. 

4.5. La.—Duplechan v. Duplechan, App., 270 SoL2d 
264. 

6. Fla.—Tompkins v. Tompkins, App., 362 Sa2d 689. 

7. Fla.—Brown v. Brown, App., 338 So.2d 916. 

La.—Vinson v. Vinson, App., 292 So.2d 763. 
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Or>>Bloch V Bkwh, 552 P2d 278. 26 OrApp, 245 
Wash.>-Chase v Chase, 444 P 2d 145. 74 Wash 2d 253 

8. Anr—iohnsoo v. Johnson, 462 R2d 782, 105 Anz. 

233. 

8J5 La.—Vinson v Vinson, App, 202 So.2d 763 
Wash -Chase v Chase, 444 P.2d 145, 74 Warfi.2d 253 

9. kwa—Wernb v Wemli. 216 N W 2d 322 
N.Y.—Arnaento v, Annienio, 412 NY.S-2d 38, 67 

A.a2d 661 

Or.—Matter of Marriage of Gathnght, 601 P.2d 813,42 
Or App. 639. 

After tenwiaitkw of origin order 
Or.—Matter of Mamage of Behnnds, 552 P2d 1350, 
26 OrApp. 509 

Aifanoay reanhtt aatil modifkatioB obtained 

La.—Wisdom v. Wisdom, App., 356 So 2d 1111. 

10. Fla.—Spears v. Spears, App., 148 So.2d 564. 
Wash.-O’Neal r. Moms. 498 P.2d 326. 7 WashApp 

157 

Fla.—Wemschel v. Weinschel. App., 379 So.2d 145. 
N.D.—Matter of Gustafson's Estate, 287 N.W.2d 700. 
Wash.—DeRiemer v. Nat. Bank of Spokane. 374 

P.2d 973, 60 Wash.2d 686. 
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Its. U.S.—In re Alcorn, D.C.ai.. 162 RSupp. 206 
—Deqardins v. Desjardins. D.C.Ky., 193 F.Sui^ 
210, mod. on otk. grds., CA., 308 F.2d 111. 
In re Dirks, Bkrtcy.N.M., 15 B.R. 775. 

Am.—Buttram v. Buttram. App.. 596 P.2d 719, 122 
Ariz. 581. 

CtL—Darter v. Magiwssen, 342 P.2d 528, 172 CA2d 
714—Morrison v. Barham. 7 Cal.Rptr. 442, 184 
CA.2d 267. 

Cola—Don V. Doll, 345 P.2d 723, 140 Colo. 54%- 
Yonng V, Young. App., 475 P.2d 350—Houston's 
Estate V. Houston. App.. 521 P.2d 182. 

Conn.—^Hairison v. Unkm & New Haven Trust Co., 
162 A2d 182, 147 Conn. 435. 

Fla.—Detgaard v. Deigaard, App., 114 So.2d 516— 
Morris V. Morris, App., 272 So.2d 202—Plant v. 
Plant, App., 320 So.2d 455. 

Ga.—Hinson v. Hinson, 133 S-E.2d 25, 219 Ga. 287— 
Veal V. VeaL 174 S.E2d 435, 226 Gt. 285—Ddvin 
V. Dolvitt, 284 S.E2d 254, 248 Ga. 439. 
m.—Richheimer v. Rkhheinier, 292 N.E2d 190, 9 
IILApp.3d 376. 

iDd.—Hicks V. Fkhnan, App., 421 N.E2d 716. 

Iowa—In re Marriage of Ringus, 226 N.W.2d 805. 
Kan.— CJJS, died in In re Sweeney’s Estate, 500 P.2d 
56, 64, 210 Kan. 216. 

Ky.-Shepherd v. Shepherd, 521 S.W.2d 74. 

Me.—Raymond v. Raymond, 447 A2d 70. 

Md.—Schroeder v. Schrocder, 200 A2d 42, 234 Md. 
462. 

Wolfe V. WoKe. 280 A.2d I, 12 Md.App. 581— 
Smp$oa V. Simpson, 308 A2d 4ia 18 Md.App. 
626. 

N*.—Pykc V. Pyke, 321 N.W.2d 906, 212 Neb. 114. 
NJ.—Jacobson v. Jacobson, 370 A.2d 65, 146 NJ.Su- 
per. 491. 

N.Y.—In re Breaznell’s Estate, 228 N.Y.S.2d 921, 35 
Misc.2d 256—Greene v. Greene, 336 N.Y.S.2d 560, 
71 Misc.2d 708, mod. on oth. grds. 340 N.Y.S.2d 
664, 41 AD.2d 64S—In re Donahue’s Estate, 357 
N.Y.S.2d 777, 78 Misc.2d 923. 

N.D.—CJjS, died in Stoutland v. Stoutland’s Estate, 
103 N.W.2d 286, 289. 

Or.—In re Kdling’s Marriage, 524 P.2d 573, 18 Or, 
App. 200~^Mattcr ttf Marriage <rf Kennedy, 625 
P.2d 654, 51 Or.App. 15. 

Tenn.—Smith v. Phdps. 403 S.W.2d 747, 218 Tenn. 
369. 

Wash.—DeRiemer v. Old Nat. Bank of Spokane, 374 
P.2d 973, 60 Wash.2d 686. 

SutKff V. Harstad, 488 P.2d 288, 5 Wash.App. 
539. 

Wk.—Ratiser v. Rauser, 177 N,W.2d 115, 47 Wis.2d 
295. 


l^'faere missing ind presumed killed 

N Y —Chiararoonte v Chiaratnonte, 435 N.Y.S.Zd 523, 
106 Misc.2d 822. 

11.10 L'.S—Desjardins v Desjardins, C-A.Ky., 308 
F.2d 111. 

Colo-Elmer v Elmer. 285 P.2d 601, 132 Colo. 57. 
ipp after remand 431 P.2d 470, 163 Colo. 430. 

Ga—Uughndge v. Uughndge, 133 S.E2d 884, 219 
Ga 415. 

lowa-Carrell v. Carrell, % NW.2d 315, 250 Iowa 
983—CJ5. cited in In re Roberts’ Estate, 131 
N,W 2d 458, 460, 257 Iowa 1. 

Mo—Chappdl v. Nash. App.. 399 S.W.2d 253. 

N.Y.—In re Seidman’s Estate, 273 NY.S2d 316, 51 
Misc.2d 339 

Wash.—DeRiemer %. <Md Nat Bank of Spokane, 374 
PJd 973, 60 Wash.2d 686 

11.15 Ala.—Marr v. Marr. Civ App., 383 So.2d 194. 

FTa.-Van Boven v First Nat Bank in Palm Beach, 
App, 240 So.2d 329—Goldstein v. Goldstein, 
App.. 310 So 2d 361. 

Ky.—Chapman v Chajxnan, 498 S.W.2d 134. 

Miss—Wray v Wray, 394 So.2d 1341. 

Neb.—Kullbom v. Kullbom, 306 N.W,2d 844, 209 Neb. 
145 

Ohio—Hunt V. Hunt 159 N.E2d 430,169 Ohio St. 276. 

Or.-In re Hinsdale’s Mamage. 532 P.2d 1137, 20 
Or.App. 638. 

Okl.—Johnson v, Johnson. 460 P.2d 954. 

Where nliznony obligation not pemiaiient prop¬ 
erty settlement 

N.H.—Hazen v, Hazen, 451 A.2d 398. 122 N.H. 836, 
33 A.L.R.4th 43. 

12. Cal —Rheuhan v. Rheuhan. 47 Cal.Rptr. 884,238 
C.A2d 552—Hecht v. Hecht 67 Cal.Rptr. 293. 
259 C.A.2d 1. 

Fla.—Canakaris v Canakans, 382 So.2d 1197. 

lU.—In re Schwarz' Btate, 220 N.E2d 889, 76 Ill. 
App.Zd 114. 

Iowa—Sherrard v. Sherrard, 175 N.W.2d 411—In re 
Ward’s Marriage. 226 N.W.2d 812. 

Neb.—BaU v. Ball, 159 N.W.2d 297, 183 Neb. 216- 
Shoraakcr v. Shomaker, 163 N.W.2d 102, 183 Neb. 
609. 

N.H,—Stebbms v. Stebbins, 438 A2d 295, 121 N.H. 
1060. 

N.Y.—Enos V. Enos, 340 N.YE2d 783, 41 A.D.2d 641 

Va.—CJ,S, dted in Durreit v. Durrett 129 S.E2d 50, 
51 204 Va. 59. 

Wyo.—CJ,S. dted ia Warren v, Warren, 361 P.2d 525, 
527. 

No oU^tion to mnintaiii Rfe insurance policy 

N.Y,—Fitzgerald v. Fitzgerald, 415 N.Y.S.2d 59, 69 
A.D.2d 808. 

13* Pnynaients held limited to husband’s life¬ 
time, etc. 

Va.—Durrett v. Durrstt 129 S.E2d 50, 204 Va. 59. 

(2) Other statements. 

N.Y.—In re Bernstein’s Estate, 203 N.Y.S.2d 191, 25 
Misc.2d 717, app. dism. conditiotially 214 N.Y.S.2d 
238, 239, 12 AD.2d 581 
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14. Fla.—Aldrich v. Aldrich, 163 So.2d 276—In re 
Freeland’s Estate, 182 So.2d 425, conf. to, App., 
183 So.2d 584—Bunn v. Bunn, App., 311 So.2d 
387. 

Excei^tm where hardship results 

Fla.—First Nat. Bank in St. Petersburg v. Ford, 283 
So.2d 341 

Davis V, Davis, App., 358 So.2d 126. 

14,5. Cok>.—In re Marriage o£ Koktavy, App., 612 
P.2d 1161. 

N.D.—Stoutland v. Stoutland’s Estate, 103 N.W.2d 286. 

15. Fla.—Rouse v. Rouse, App., 313 So.2d 458. 

Iowa—In re Roberts’ Estate, 131 N.W,2d 458,257 Iowa 

Mass.—Surabian v. SuraWan, 285 N.E2d 909, 362 
Mass. 341 


N.H.—Stritch v. Stritch, 213 A.2d 426, 106 N.H. 409. 
Okl.—Diment v. Diment, App., 531 P.2d 1071. 

In Ohio 

(l) Ohio—^Hunt v. Hunt, 159 N.E2d 430, 169 Ohio 
St. 276. 

Wash.-Binl v. Henke, 395 P.2d 751, 65 Wash.2d 79. 
Sutliff v. Harstad, 488 P.2d 288, 5 Wash.App. 
539. 

16. Fla.—Cann v. Cann, App., 334 So.2d 325. 

Ky.—^Shepherd v. Shepherd, 521 S.W.2d 74. 

N.D.—Matter of Gustafson’s Estate, 287 N.W.2d 700. 
Tenn.—Bringhurst v. Tual, App., 598 S.W.2d 620. 

17. Fla.—Scott v. Gratigny, App., 166 So.2d 816, 
Vision quashed, Sup., 182 So.2d 425, conf. to 183 
So.2d 584. 

Consent decree 

Okl.—Stuart v. Stuart, 555 P.2d 611. 

Decree presumed satisfactory absent appeal or 
retpiest for modification 

Iowa—In re Roberts’ Estate, 131 N.W.2d 458, 257 Iowa 

1 . 

18. lowa-CarreO v. Carrell, 96 N.W.2d 315, 250 
Iowa 983. 

Minn.—Witt v. Witt, App., 350 N.W.2d 380. 

Wash.—Bird v. Henke. 395 P.2d 751, 65 Wash.2d 79. 
18.10. Wash.—Bird v. Henke, 395 P.2d 751, 65 
Wash.2d 79. 
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18J0. N.D.—Matter of Gustafeon’s Estate, 287 
N.W.2d 700. 

19. Fla.—Aldrich v. Aldrich, 163 So.2d 276—In re 
Freeland’s Estate, 182 So.2d 425, conf. to, App., 
183 So.2d 584. 

N.Y.—In re Bernstein’s Estate, 203 N.Y.S.2d 191, 25 
Misc.2d 717, app. dism. conditionally 214 N.Y.S. 
238, 239, 12 A.D.2d 581 
OU.—May v. May, 596 P.2d 536. 

Pa.—In re Lawson’s Estate, 30 D. ft C2d 46, 13 
Fiduciary 144, 81 Montg. 303. 

Tenn.—CJ.S. quoted at length in Smith v. Phdps, 403 
S.W.2d 747, 749, 218 Tenn. 369. 

CJ.S. dted in Bringhurst v. Tual, App.. 598 
S.W.2d 620, 621. 

Intent to bind estate not shown 
Fla.—Farrar v. Kqrser, App., 212 So.2d 677—Bunn v. 
Bunn, App., 311 &.2d 387. 

Wis.—In re Rooney’s Estate, 119 N.W.2d 313, 19 
Wis.2d 89. 

20. Kan.—CJ.S. dted in In re Sweeney’s Estate, 500 
P.2d 56, 64, 210 Kan. 216. 

Tenn.—In re Keiby’s Estate, 354 S.W.2d 814, 49 Tenn. 
App. 329. 

Wash.—O’Neal v. Morris, 498 P.2d 326, 7 WasEApp. 
157. 

Rewriting agreement refused 

U.S.—Ellert v. C I. R., C.A.Ohio, 311 F.2d 707. 

22. Fla.—Gordon v. Gordon, App., 335 So.2d 321. 
Ga.—Trammdl v. West, 162 S.E2d 353, 224 Ga. 365. 
Mo.—Gunkd v. Gunkd, App., 633 S.W.2d 108. 

Neb.—Kingery v. Kingery, 320 N.W.2d 441, 211 Neb. 
795. 

N.C.—^Matter of North Cardina Inheritance Taxes, 277 
S.E2d 403, 303 N.C. 102. 

Ind.—Hicks v. Fidnum, App., 421 N.E2d 716. 
Installments not then due 
Ill,—In re Schwarz* Estate, 220 N.E2d 889, 76 Ill. 
App.2d 114. 

Neb.—Ball v. Ball, 159 N.W.2d 297, 183 Neb. 216— 
Shomaker v. Shomaker, 163 N.W.2d 102, 183 Nd>. 
609. 

Parties mny agree to termination 

Fla.—Azbell v. AzbcQ. App., 310 Sa2d 402. 
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III.—Roberts v. Roberts, 234 N.E 2d 372, 90 ni.App.2d 
184. ^ 

22,5. Fla.—Morris v. Moms, App,, 272 So 2d 202 

24. An2.-<XJ,S. cited ia McClanahan v. Hawkins. 
367 P.2d 196, 198, 90 Ariz. 139. 
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24^. Statute inapplicable after total dirorce 
Ga.—Tiavb v. Travis, 181 S.E2d 61, 227 Ga. 406, 52 
A.L.R.3d 1329. 


25. Md.—Thomas Thomas, 45! A.2d 1215, 294 

Md 605, 36 A L.R. 4th 489 

25.10 NY— Seiigman v Sehgman, '.SI N.Y.S2d 
679. 15 Misc.2d 840. 

25.15 Md—Thomas v. Thomas. 426 A 2d 976. 48 
Md App. 255. alTd., 45! A 2d 1215, 294 Md 605, 
36 A L.R. 4th 489 

26. Rerival not antomatic 

Md —Thomas v Thanas, 426 A.2d 976, 48 Md.App. 
255, affd., 451 A.2d 1215, 294 Md. 605, 36 A L R 
4th 489. 
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27. Remarriage to each other 

Ga.—Travis v Travis, 181 SE2d 61, 227 Ga. 406, 52 
ALR.3d 1329. 

27.5 NX— McDermott V McDermott, 293 A,2d 232, 
120 NJ.SUPCT 4Z 
Oki—Rjce V Rjce, 603 P 2d 1125. 

28 U—Shapiro v. Shapiro. 139 So.2d 762, 242 La. 
903, on remand 141 So.2d 448. 

28JO NY.—Belt v. Belt, 324 N.V.S.2d 623, 67 
Misc-2d 679 

28 JO U.S —Secumj Trust Co of Rochester, N.Y., v. 
Woodward, D.C.N.Y, 73 F.Supp. 667. 




